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cm  OP  WINCHESTER  v.  WINOHBSTBIR 
WATERW0BK3  CO. 

(Coart  of  Appeals  of  Kentacky.    June  20, 
1912.) 

L  CoiTfirmmowAi.  Law   (§  206*)— Exehp- 

TlOlf— "BXCLUBiyE    AND    BBPABATB  PbIVX- 

Under  old  Conit  art  IS,  S  1.  forbidding  ex- 
clusive and  separate  pririlegea  except  in  con* 
mderation  of  onblic  eerrices,  an  exemption  from 
taxation  not  in  consideration  of  public  senicea 
is  an  "ezdnslTe  and  separate  privil^e,"  and 
hence  invalid. 

FEd.  Note.— For  other  cases,  see  Gonstita- 
tiDRal  Imw,  Cent.  Dig.  H  S81-624;  Dec.  Dig. 
I  205.* 

For  other  definitions,  see  Words  and  Phras- 
es, toL  S,  pp.  25S1.  2552.] 

2.  CowariTUTiONAi.  Law  (|  205*)— Bxcltt- 
8IVE  Pbithjeqxa— Taxation— ExmpnoR— 
FBonBTT  or  Watib  Compastss. 
An  agreement  between  a  cit?  and  a  water 
oomrany  that  the  company  will  famiah  and 
supply  all  water  for  pablic  buildings,  etc,  for 
such  amount  annually  as  shall  equal  the  amount 
assessed  by  the  city  in  taxes  upon  the  water- 
works system  and  franchises.  In  the  absence  of 
anything  to  show  the  want  of  good  faith,  that 
the  contract  is  inequitable  or  unposeB  an  un- 
jnst  burden  on  tiie  other  taxpayers,  or  that  the 
Eetriees  performed  by  the  company  are  dls- 
proporttonate  to  the  amount  of  taxes,  will  not 
b«  regarded  as  an  exemption  from  taxation, 
bnt  as  a  proTision  for  the  payment  of  the  taxes 
by  rendering  services  equiralent  thereto,  and 
hence  Is  valid,  espeeUIly  where  it  has  been 
carried  ont  hj  the  parUes  for  a  number  of 
years; 

{Ed.  Note.— For  other  cases,  see  Constito- 
dD^al^L«w.  Cent  Dig.  Si  581-624:  Dec.  Dif. 

31  MunczPAL    GosPOKATions    (1    1034*)  — 
iKDEBTSDinEBS  —  LnUTATIONB— BUBDEN  OF 

SnownTO  Excess. 
If  the  contract  between  a  city  and  a  water 
company  by  which  the  company  agrees  to  fur- 
nish water  for  specified  municipal  purposes  for 
the  amount  of  taxes  assessed  snuually  against 
Its  waterworks  and  franchises  constitutes  the 
creation  of  an  indebtedness  within  the  meaning 
of  a  provision  of  the  charter  limiting  the 
tmoant  of  the  indebtedness  which  the  cl^  may 
incur,  it  wiU  not  be  held  invalid  on  that  ground, 
nnless  the  alleges  and  proves  that  by  such 
^ntract  an  indebtedness  exceeding  the  speci- 
Sfd  limit  was  imposed  on  the  city. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporationa,  Gent  Dif.  H  2208^206;  Dec. 
Dig.  I  1084,*] 


4.  HUNIOIPAI.    COBPOBATXONB    ({  801*)— IlT- 

DBBTEDHBaa— "Municipal  Pdbposes." 
Under  a  charter  authorizing  a  city  to  incur 
indebtedness  for  "municipal  purposes,"  the  fur- 
nishing of  water  for  street  sprinkling,  for  use 
in  public  baildings,  eta,  is  a  municipal  purpose. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  1819-1823;  Dec 
Dig.  I  861.* 

For  other  definitions,  see  Words  and  Phras-' 
es,  vol.  5,  p.  4629.] 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  the  City  of  Winchester  against 
the  Winchester  Waterworks  Company.  From 
a  Judgment  dismissing  the  petition,  plaintiff 
appeahs.  Affirmed. 

Pendleton,  Bush  &  Bush,  of  Wlnchest^, 
Hazelrlgg  &  Hazelrlgg,  of  Frankfort,  and  P. 
H.  Bamrd  and  J.  Smith  Hays,  both  of  Win- 
chester, for  appellant.  Jovett  &  Jou^  of 
Winchester,  and  Hlnes  &  Norman  and  H.  H. 
Moore,  all  of  Louisville,  for  appellee 

CLAY,  C.  Subsection  IS  of  section  6  of 
"An  act  to  amend  and  reduce  Into  one  the 
several  acts  relating  to  the  charter  and 
amendments  thereto  of  the  town  of  Winches- 
ter" (volume  1,  p.  350,  Acts  of  1881-9  reads 
asf&llows:  "The  twardof  cooncUmen  of  said 
town,  and  their  successors  bi  office,  shall 
have  power  to  contract  debts,  by  borrowing 
money  or  othrairlse,  tot  mnnldpal  purposes, 
to  be  used  within  said  town,  in  any  sum  not 
exceeding  one  thousand  dollars,  and  to  give 
their  corporate  obligations  to  pay  the  same, 
which  shall  be  enforceable  as  oilier  similar 
corporate  obligations,  never,  however,  to 
bear  a  greater  rate  of  Interest  than  ten  per 
cent:  Provided,  however,  that  whenever  said 
board  shall  desire  to  create  a  debt,  or  bor- 
row mon^  In  any  amount  exceeding  one 
thousand  dollars,  they  shall  have  power  by 
submitting  It  to  a  vote  of  the  qualified  voters 
of  said  town;  and  If  a  majorll^  of  those 
voting  shall  direct  such  loan  to  be  created 
or  debt  Incurred,  then  the  board  of  council- 
men  are  authorized  to  act ;  and  to  ascertain 
the  will  of  the  voters,  a  poll  may  be  opened 
In  the  same  way  as  If  for  the  election  of 
mayor  and  board  of  councilmen,  and  under 
similar  notice."  By  an  act  of  April  22,  1882 
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(Tolome  2,  p.  824,  Acts  of  1881-2),  subsectloii 
IS  of  section  6,  Act  Feb.  2, 1882,  was  amended 
b7  snbsUtutliig  the  words  "five  thousand  dol- 
lars" for  the  words  "one  thousand  dollars," 
wherever  the  last-named  words  occurred  in 
said  8ecti(m.  By  an  act  of  the  General  Ab- 
semb^  approved  May  8, 1890,  it  was  provid- 
ed: "That  subsection  fifteenth  of  section  six 
of  said  act  be,  and  it  is  her^y,  so  amaided 
OS  to  authorize  the  board  of  conncUmen  of 
Bald  town-  to  contract  with  any  person,  com- 
pany or  corporation  to  supply  said  town 
wltb  water  for  all  purposes,  and  to  incur  a 
debt  or  liability  to  pay  for  same,  as  provid- 
ed In  said  subsection;  and  to  levy  and  col- 
lect a  tax  on  the  citizens  and  property  of 
said  town  sufficient  to  discharge  said  In- 
debtedness or  liability  as  taxes  are  now  lev- 
ied and  collected  lu  said  town.  That  the  ac- 
tion of  said  board  in  submitting  the  ques- 
Aon  as  to  whether  it  shall  be  authorized  to 
contract  for  a  water  supply  for  said  town 
to  the  voters  of  said  town,  at  an  election 
to  be  held  on  the  twenty-sixth  day  of  April, 
one  thousand  eight  hundred  and  ninety,  or 
at  such  times  as  shall  hereafter  be  fixed  by 
said  board,  as  provided  Id  said  subsection 
fifteenth,  and  the  election  held  In  pursuance 
thereof,  shall  be  valid  and  binding  to  the 
same  extent  as  If  it  had  been  ordered  after 
this  act  takes  effect  and  In  puzniance  and 
by  virtue  of  its  authority." 

Section  8  of  the  act  incorporating  the  Win- 
chester Waterworks  Company  (chapter  1413, 
Acts  of  1890)  provides  that  the  corporation 
"shall  furnish  water  to  the  city  of  Winches- 
ter for  the  extlngulshmeDt  of  fire,  cleaDlog 
streets  and  other  purposes,  upon  such  terms 
as  may  be  agre^  upon  by  said  city  and  said 
corporation."  On  April  11,  1890,  the  general 
council  of  the  dty  of  Winchester  passed  the 
following  resolution:  "On  motion  it  is  or- 
dered that  there  be  submitted  to  the  qualified 
voters  of  the  town  of  Winchester  at  an  elec- 
tion to  be  held  on  the  26th  day  of  April, 
1800,  at  the  usual  voting  places,  to  be  open- 
ed and  held  In  the  same  manner  as  elections 
for  councilmen,  and  under  similar  notices, 
the  question  as  to  whether  the  board  of 
council  of  said  town  shall  be  authorized  and 
empowered  to  Incur  a  debt  or  liability  of  not 
exceeding  $3,000.00  per  annum,  and  to  enter 
Into  a  contract  for  any  number  of  fire  plugs 
with  any  corporation,  company  or  individual 
that  will  undertake  to  build  an  approved 
system  of  waterworks,  in  said  town,  and  to 
supply  said  town  and  the  citizens  thereof  at 
all  seasons  of  the  year  with  an  abundant 
supply  of  pure,  wholesome  water  for  city, 
domestic  and  manufacturing  purposes;  pro- 
vided that  any  such  contract  entered  into 
shall  contain  a  provision  allowing  said  town 
to  purchase  said  waterworks  at  an  appraised 
value  at  intervals  of  not  more  than  ten 
years."  Pursuant  to  the  above  resolution, 
an  election  was  held  on  April  26. 1890,  which 
resulted  in  a  vote  favorable  to  the  proposi- 
tion embodied  In  the  resolution. 


On  September  19,  1890,  Messrs.  Wheeler 
and  Parks,  doing  business  in  Bosbm,  In  the 
state  of  Massachusetts,  their  associates,  sne- 
cessors,  and  assigns,  ottered  into  a  contract 
with  the  city  of  Winchester,  by  which  they 
were  granted  the  privilege  of  building,  main- 
taining, and  operating  a  system  of  water- 
works for  the  purpose  of  supplying  the  citi- 
zens of  Winchester  with  water  suitable  for 
fire,  domestic,  municipal,  and  other  purposes, 
and  also  the  privilege  of  laying  and  main- 
taining water  pipes  in  the  streets  of  the  cit^. 
This  contract  provided  for  65  hydrants,  for 
which  the  city  was  to  pay  kn  annual  rental 
of  $3,000.  The  contract  also  contains  numer- 
ous other  provisions  which  it  will  be  unneces- 
sary to  set  out.  Section  16  of  the  contract  is 
as  follows:  "For  the  consideration,  specially 
mentioned  In  this  section,  to  furnish  water 
for  five  watering  troughs,  one  trough  to  be 
located  near  the  courthouse,  and  so  arranged 
as  to  be  supplied  by  a  constant  stream  of 
water,  and  four  watering  troughs  at  such 
points  on  the  line  of  piping  as  may  hereinaft- 
er be  designated  by  the  city  council,  said 
troughs  to  be  supplied  by  self-closing  faucets. 
All  the  above-described  troughs  to  be  fur- 
nished by  and  at  the  expense  of  the  city,  and 
the  use  of  said  water  at  said  troughs  to  be 
so  controlled  by  ordinances  of  the  city  council 
as  to  prevent  any  persons  from  carrying  wa- 
ter away  for  use  elsewhere.  It  is  agreed  to 
furnish  a  supply  of  water  for  all  public 
buildii^  and  schoolhouses  owned  by  the 
city;  also  water  for .  sprinkling  the  streets, 
the  same  to  be  taken  from  suitable  stand- 
pipes  erected  for  the  purpose:  also  water  for 
flushing  gutters,  said  flushing  to  be  done  by 
some  responsible  person  to  be  appointed  by 
the  city  council;  also  use  of  water  for  the 
use  of  the  fire  department  for  practice  and 
drill.  All  the  connections  for  the  above  uses 
to  be  made  at  the  expense  of  the  city.  The 
above  water  to  be  furnished  for  such  amount 
annually  as  shall  equal  the  amount  assessed 
by  the  city  In  taxes  upon  said  system  of  wa- 
terworks and  the  franchises  relating  thereto." 

By  assignment  regularly  made,  appellee, 
Winchester  Waterworks  Company,  succeeded 
to  all  the  rights  and  privileges  conferred  by 
the  contract  in  question.  During  the  year 
1891  another  vote  of  the  people  was  bad,  by 
which  the  further  sum  of  $280  per  year  was 
authorized  to  be  expended  for  additional  fire 
plugs.  In  conformity  with  the  contract,  the 
Winchester  Waterworks  Company  erected  a 
plant,  and  since  that  time  has  performed  aU 
services  contemplated  by  the  contract  On 
September  4,  1908,  the  city  of  Winchester 
brought  this  action  against  the  Winchester 
Waterworks  Company  to  recover  taxes  for 
the  year  lOCKi,  amounting  to  the  sum  of 
$782.66.  The  Winchester  Waterworks  Com- 
pany filed  an  answer,  set-off,  and  counter- 
claim, and,  after  setting  forth  the  sixteenth 
section  of  the  contract  between  It  and  the 
city,  pleaded  that  for  every  year  since  the  as- 
si^unent  of  the  contract  to  it,  and  for  the 
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year  1O05,  it  bad  farnlsbed  to  the  city  ot 
Winchester  the  water  required  by  sectioii  16, 
which  water  was  accepted  by  and  used  by 
the  city,  and  tliat  it  had  thereby  paid  to  the 
city  the  full  amount  of  the  taxes  doe  for  the 
year  in  question.  It  further  pleaded  that  if 
the  contract  In  question  was  not  enforceable. 
It  had  furnished  to  the  dty  for  the  year 
1905  water  of  the  value  of  $1,123.91.  and 
iwayed  judgment  for  the  difference  between 
that  sum  and  the  amount  of  taxes  claimed, 
or  the  sum  of  $341.41.  A  demurrer  to  the 
answer  was  overruled.  The  dty  filed  a  reply, 
denying  that  the  Winchester  Waterworks 
Company  had  famished  water  for  the  year 
1905  of  the  Talne  of  $1,123.91,  or  of  any  sum 
hi  excess  of  $300.  It  further  pleaded  that 
the  city  was  not  authorized  to  incur  an  In- 
debtedness for  water  service  In  excess  of 
$3,280,  and  that  the  contract,  in  so  far  as  It 
Imposed  an  indebtedness  in  excess  of  that 
sum,  was  ultra  vires  and  void.  By  para- 
graph 3  it  pleaded  that  by  section  16  of  the 
contract  it  was  attempted  to  exempt  and  re- 
lease the  Waterworks  Company  l^om  taxa- 
tion, and  that  such  exemption  was  contrary 
to  the  Constitution  and  laws  of  the  state. 
A  demurrer  to  the  reply  was  sustained,  and 
the  petition  then  dismissed.  From  that  judg- 
ment, the  dty  of  Winchester  appeals. 

The  contract  In  question  was  made  before 
the  adoption  of  the  present  Constitution,  and, 
if  valid  under  the  old  Constitution,  none  of 
its  obligatious  could  be  impaired  either  by 
the  present  Constitution  or  any  laws  enacted 
after  the  contract  was  made.  Slade  v.  City 
of  Lexington,  141  Ey.  214,  132  S.  W.  404,  32 
L.  R.  A.  (N.  S.)  201.  Section  1,  art  13,  of  the 
old  ConstltutloD,  provided:  "That  all  free- 
mea,  when  they  form  a  social  compact,  are 
equal,  and  that  no  man,  or  set  of  men,  are  en- 
titled to  exclusive,  separate  public  emolu- 
ments or  privilege  from  the  community,  bat 
in  consideration  of  public  services." 

[1]  Under  this  section,  an  exemption  from 
taxation,  except  in  consideration  of  public 
snrlces.  Is  an  exclusive  and  separate  privi- 
lege, and  is  therefore  condemned.  City  of 
Dayton  v.  Bellevue  Water  &  Fuel  Gaslight 
Co.,  119  Ky.  714,  68  S.  W.  142,  24  Ky.  Law 
B^.  194.  7  Ann.  Cas.  1012. 

[2]  The  question  before  us,  then,  la.  Does 
the  contract  In  question  exempt  the  Water^ 
works  Company  from  taxation? 

In  Maine  Water  Co.  v.  Watervllle,  98  Me. 
S66,  45  Ati.  830,  49  L.  S.  A.  294,  the  court 
bad  under  consideration  a  contract  between 
the  water  company  and  the  city,  by  which 
the  dty  agreed  to  pay  the  water  company 
for  cwtaln  water  services  fa  sum  of  money 
aonually  which  shall  be  equal  to  the  taxes 
annually  assessed  against  said  company  by 
said  dty  on  such  a  portion  of  the  company's 
valuation  as  shall  be  in  exce^  of  $25,000." 
The  court,  after  considering  cases  Involving 
the  validity  of  exemptions  Irom  taxatlfui, 
said:  "But  in  the  case  under  consideration 
the  contract  neithw  provides  Cor  aox  means 


8 

exemption  from  taxation,  If  the  considera- 
tion for  the  agreement  upon  the  part  of  the 
city  Is  reasonably  adequate.  The  term  'ex- 
emption* implies  a  release  from  some  burden, 
du^,  or  obligation."  After  conceding  that 
such  a  contract  m^ht  be  merely  intended  to 
cover  with  the  semblance  of  validity  an  Ille- 
gal attempt  to  exempt  property  from  taxati(m 
without  a  fair  return  therefor,  the  court 
said:  "But  what  we  hold  Is  that  a  munldpal- 
Ity  may,  for  a  reasonably  adequate  considera- 
tion. In  the  way  of  service  rendered  to  it  for 
municipal  purposes,  agree  to  make  compensa- 
tion therefor  for  a  term  of  years  not  unrea- 
sonably long,  either  in  whole  or  in  part  the 
amount  that  the  company  performing  the 
service  may  be  obliged  to  pay  as  taxes  as- 
sessed upon  its  property.  We  think  that  this 
conclusion  is  sustained  both  by  reason  and 
the  weight  of  authority." 

Ifi  the  case  of  Cartersville  Improvement, 
Gas  &  Water  Co.  v.  Cartersville,  80  Ga.  683, 
10  S.  E.  25,  the  court,  in  construing  a  similar 
contract,  announced  the  following  rule: 
"While  a  dty  cannot  exempt  a  gas  company 
from  munidpal  taxation,  It  can  contract  to 
pay  for  gas  a  stipulated  sum  per  lamp,  and, 
in  addition  thereto,  a  sum  for  all  the  lamps 
supplied  equivalent  to  the  amount  of  taxes 
Imposed  upon  the  company,  provided  this 
additional  sum  is  a  fair  and  just  allowance 
to  compensate  for  the  actual  value  of  the 
light  service,  and  the  stipulation  Is  bona  fide, 
and  not  In  the  nature  of  an  evasion  of  the 
law  prohibiting  exemption  from  taxes."* 

In  Utlca  Waterworks  Co.  v.  tJtIca,  31  Him 
(N.  Y.)  426,  a  contract  not  unlike  the  one 
herein  involved  being  considered  by  the  court, 
the  court  said:  "The  effect  of  the  contract  is 
not  to  relieve  the  company  from  the  payment 
of  taxes  in  whole  or  in  part  at  the  expense  of 
other  taxpayers,  but  it  is  to  adopt  the  amount 
of  taxes  paid  by  the  company  as  a  partial 
measure  of  comi)ensation  for  the  water  sup- 
plied by  it." 

In  Bartholomew  v.  Austin,  85  Fed.  350,  29 
O.  C.  A.  568,  decided  by  the  Circuit  Court  of 
Ai^eals  of  the  Fifth  Circuit,  in  an  opinion 
by  Circuit  Judge  Pardee,  the  court  upheld  a 
contract  between  a  water  company  and  the 
dty  of  Austin,  which  gave  the  dty  the  right 
to  use  water,  free  of  charge,  for  the  purpose 
of  flushing  gutters  and  sewers  and  for  cer- 
tain public  buildings  and  for  public  watering 
places,  and  then  provided  that  "In  considera- 
tion of  all  of  which  the  property  of  the  dty 
water  company  shall  be,  and  the  same  Is 
hereby,  exempted  from  muulcipal  taxation 
for  the  full  term  for  which  the  contract  Is 
executed."  The  court  said:  "We  do  not  con- 
strue the  contract  as  granting  an  exemption 
from  taxation.  'Exemption'  means  free  from 
liability,  from  duty,  from  service.  It  la  a 
grace,  a  favor,  an  InuDunity,  taken  out  from 
under  the  general  rule,  not  to  be  like  othere 
who  are  not  exempt,  to  receive  and  not  to 
make  a  return.  TMb  being  the  meaning  of 
the  term,  the  transaction  presented  In  section 
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11  la  not  an  exemption  from  taxation.  The 
city  needed  the  water  for  the  several  purpos- 
es  named.  To  supply  It  required  time,  ex- 
pense, and  lat>or.  These  things  were  of  val- 
ue. The  taxes  to  be  levied  were  to  be  legal 
obligations  for  money.  The  obligations  were 
of  Taloow  On  a  comparing  of  values,  the  par- 
ties h^ns  competent  to  contract,  It  was  con- 
cluded that  the  values  were  equal,  and  the 
one  should  be  offset  by  the  other.  There  Is 
no  claim  that  the  one  value  was  not  as  great 
as  the  other.  No  Imposition  on  the  one  hand, 
no  favoritism  on  the  other,  can  be  Inferred." 

In  Grant  v.  Olty  of  Davenport,  36  Iowa, 
396,  the  court.  In  considering  a  contract  sim- 
ilar to  the  one  herein  Involved,  said:  "If  we 
place  the  same  construction  upon  the  ordi- 
nance as  the  couu^el  for  appellants  seem  to, 
we  should  probably  conclude  with  him  in  his 
legal  positions  and  conclusions  thereon.  But 
It  seems  to  us  that,  when  the  whole  ordi- 
nance la  construed  together,  It  does  not 
amount  to  an  ^emptlon  from  taxation.  It, 
in  effect,  apices  the  taxes  as  tbey  would  oth- 
erwise become  due,  In  part  payment  of,  or  In 
consideration  for,  the  water  rent  The  dty 
pays  the  amount  of  mon^  specified  and  the 
taxes  upon  the  franchise  and  the  property  re- 
quired for  the  management  of  the  works  as 
water  rent.  It  might  have  required  the  pay- 
ment of  the  taxes,  and  then  returned,  the 
amount  as  part  pay  for  watw  rent  The 
manner  of  doing  it  cannot  defeat  the  power 
to  do  It" 

In  Ludlngton  Water  Supply  Oo.  T.  Olty  of 
Ladlngton,  119  Mich.  480,  78  N.  W.  658,  the 
contract  required  the  water  company  "to 
furnish  a  free  supply  of  water  for  the  city 
liall,  for  the  Are  d^artment  displays,  for 
watering  troughs  then  In  use,  for  drinking 
fountains,  for  flushing  sewers,  etc.."  and 
then  provided  that  the  water  company 
should  pay  taxes  up  to  a  certain  valuation 
for  certain  designated  years,  and  that  all  In 
excess  of  said  agreed  amounts  the  city 
would  Itself  pay.  In  upholding  this  part  of 
the  contract  the  court  said:  "It  is  contend- 
ed that  the  provisions  relating  to  taxes  are 
invalid,  for  the  reason  that  the  city  has  no 
power,  under  its  charter,  to  exempt  property 
ftom  taxation,  and  that  this  contract  Is  an 
attempt  to  exempt  the  property  of  the  plaln- 
tI£F  Is  excess  of  a  certain  amount  from  Its 
share  of  the  public  burden.  •  •  •  The 
city  no  more  exempts  the  property  of  the 
plalntlS  from  taxation  by  such  an  agreement 
than  does  the  mortgagor  who  agrees  to  pay 
the  taxes  levied  against  the  mortgaged  prop- 
erty exempt  the  mortgaged  property  from 
taxation  and  possibly  neither  possesses  the 
power  to  exempt  property  from  taxation. 
Certainly  neither  has  done  It  The  two  cases 
cited  by  the  learned  circuit  Judge — Carters- 
vllle  Imp.  Co.  V.  Mayor,  etc.,  of  City  of  Car- 
tersTllle,  89  Oa.  683,  16  B.  R  26,  and  Grant 
V.  Glt7  of  Davenport,  36  Iowa,  S96 — not  only 
a^port  the  plalntUTs  positlcm  In  this  case, 
bat  fo  further  than  it  Is  neceasarj'  for  ns  to 


go  to  sustain  the  plaintiff's  contenUon.  We 
need  not  and  therefore  do  not  determine 
what  would  be  the  effect  of  a  definite  agree- 
ment to  exempt  plalntltTs  property  from 
texatlon.  We  do  hold  that  an  agreement 
to  pay  a  portion  of  the  taxes  which  may  be 
assessed  against  plaintiff,  made  upon  good 
consideration  is  not  an  exemption  from  tax- 
ation In  any  proper  1^1  sense." 

In  Monroe  Waterworks  Go.  v.  City  of 
Monroe,  110  Wis.  11,  85  N.  W.  685,  where 
the  provision  of  the  contract  under  consid- 
eration was  almost  Identical  with  the  one 
in  the  case  at  bar,  the  court  said:  "The 
dty  was  also  to  have  the  free  use  of  hy- 
drants for  flushing  gutters  and  sewers,  and 
free  water  for  public  schools  and  other  city 
buildings,  for  certain  drinking  fountains,  and 
for  sprinkling  purposes.  In  consideration 
for  such  services,  the  dty  also  agreed  'to 
pay  each  year  to  said  grantee,  in  addition  to 
the  hydrant  rentals  herein  speclfled,  a  sum 
equal  to  the  amount  of  state,  county  and 
city  taxes  which  may  be  levied  upon  such 
portions  of  said  waterworks  plant  as  Is  lo- 
cated on  the  streets  and  public,  grounds.'  " 
After  holding  that  an  agreement  to  exempt 
would  be  void,  the  court  further  said:  "The 
rule  la  equally  well  established  that  It  is 
competent  for  a  dty  and  a  company  to  agree 
that  as  the  price  of  services  to  be  rendered, 
the  dty  will  pay  a'  sum  equal  to  the  amount 
of  munldpal  taxes  to  be  levied.  Ludlngtpn 
Water-supply  Co.  v.  City  of  Ludlngtou,  119 
Mich.  480,  78  N.  W.  558;  OartersvUle  Im- 
provemoit  Gas  ft  Water  Co.  v.  City  of 
Cartersville,  89  Ga.  683,  16  S.  E.  25;  Grant 
V.  City  of  Davenport,  86  Iowa,  397.  Of 
course,  It  mnst  appear  that  tlie  sum  so  Alpu- 
lated  to  be  paid  is  a  fair  and  Just  allow- 
ance to  compensate  for  the  actual  value  of 
the  services  to  be  rendered*  and  that  the 
stipulaUon  is  bona  fide,  and  not  in  thA  na- 
ture of  an  evasion  of  Ota  law  against  exemp- 
tion from  taxes.  The  stipulation  In  this  case 
is  not  subject  to  this  objection.  The  water 
company  agrees  to  furnish  water  for  flush- 
ing gutters  and  sewers;  also  for  school  and 
public  buildings,  drinking  and  display  foun- 
tains, and  for  sprinkling  streete  In  the  busi- 
ness portion  of  thp  dty.  In  consideration 
thereof,  the  dty  Is  to  pay  annually  a  sum 
equal  to  certain  taxes  to  be  levied.  There  la 
nothing  In  this  arrangement  that  we  can 
perceive  suggesting  any  exemption  from  as- 
sessment or  taxation.  On  the  contrary,  It 
expressly  contemplates  the  levy  of  a  tax, 
and  provides  merely  that,  In  addition  to  hy- 
drant rente,  the  dty  shall  pay  a  varying  sum 
for  the  other  services  mentioned.  If  the 
agreement  Is  suffidently  definite  to  be  en- 
forced, no  reason  Is  apparent  why  the  dty 
should  not  live  up  to  Its  agreement" 

And  In  the  case  of  City  of  Frankfort  v. 
Capital  Gas  ft  Electric  Ught  Co.,  29  S.  W. 
855,  16  Ky.  Law  Rep.  780,  there  was  a  sale 
by  the  city  of  its  gas  plant  The  purchaser 
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agreed  to  pay  a  certain  price  and  to  sup- 
ply the  dty  and  its  dtlsena-  witb  gas  at  a 
fixed  rate,  and  the  city  agreed  that  the 
plant  slionld  be  exempt  from  city  taxes.  It 
was  further  agreed  that,  if  this  exemption 
should  be  adjudged  Invalid,  the  dty  would 
itself  pay  the  taxes.  The  contract,  like  the 
one  In  controversy,  was  made  under  the  old 
Constitution.  In  upholding  the  contract,  the 
court  said:  "The  contract  made  appears  to 
be  reasonable.  There  ia  no  injustice  or  op- 
pression on  the  citizens  or  the  public  by 
reason  of  any  of  its  proristons ;  and,  as  this 
action  only  Involves  the  right  to  recover  for 
tbe  benefits  received  by  the  city  under  the 
contract,  no  case  is  made  out  for  a  rescis- 
sion, even  if  the  pleadings  sought  the  re- 
lief. It  is  manifest  that  these  parties,  when 
altering  into  the  contract,  regarded  this  ex- 
emption as  forming  a  part  of  the  considera- 
tion, and  they  may  have  known  or  believed 
tbat  the  city  had  no  power  to  make  the 
exemption,  and  for  that  reason  Inserted  the 
clause  by  which  the  city  was  to  sustain  the 
loss  by  adding  to  the  cost  of  lighting  the 
streets  the  amount  of  taxes  required  to  be 
paid.  It  was  not  an  agreement  against  pub- 
lic policy  or  public  morals,  and,  if  tbe  exemp- 
tion was  eliminated  from  the  contract,  tbe 
chancellor  would  compel  the  city  to  add  to 
the  cost  of  lighting  tbe  streets  so  as  to  ex- 
cate  the  Intention  of  the  parties.  Exemp- 
tion from  taxation  la  held  Invalid,  because 
it  increases  the  tax  on  property  not  exempt ; 
but  here,  if  the  citizen  is  required  to  reim- 
burse the  appellee,  the  burden  remains  the 
same,  for,  if  taxes  are  collected  from  the 
aniellee,  the  city  must  pay  tb^  back.  The 
right  of  the  city  to  make  a  disposition  of  Its 
gas  plant  Is  conceded,  and.  If  so,  the  city 
council  were  the  sole  Judges  of  the  consider- 
ation to  be  paid;  and,  this  exemption  being 
an  essential  part  of  the  consideration,  Its 
terms  should  be  enforced.*  The  appellant  has 
been  enjoying  the  bmefits  of  the  contract  for 
nearly  ten  years,  has  recognized  during  this 
p«lod  Its  oblation  not  to  collect  taxes  of 
the  appellee,  and  we  are  aware  of  no  rule 
or  law  or  public  policy  that  would  prevent 
one,  wbetber  a  natoral  or  artificial  person, 
when  selling  pn^ert?  of  which  it  at  the  time 
is  the  owner,  to  agree  to  pay  the  taxes  due, 
or  to  thereafter  l>eoome  due  on  the  property 
sold;  and.  if  a  part  of  the  conaideratlon, 
the  contract  should  be  executed.  This  Is  not 
the  grant  of  a  mere  privilege,  witb  an  exemi>- 
tion  from  taxation  In  the  exercise  of  cor- 
porate rights  and  the  use  of  corporate  prox>- 
erty,  but  a  sale  tqr  tbe  city  of  its  property  to 
these  partiea,  xipon  a  consideration  of  $40,- 
000,  with  other  covenants  contained,  and 
the  agreement  on  the  part  of  Oie  dty  to  pay 
tbe  tans:  This  is,  in  fact,  the  agreement  be- 
tween the  contracting  parties,  and  tbat  it 
must  have  been  regarded  as  an  essential 
feature  of  the  contract  to  too  plain  for  «rgn- 
mmf* 


Applying  the  foregoing  prlndplee  to  the 
facts  of  this  case,  we  find  that  the  water 
company  agreed  to  furnish  for  each  year  an 
amount  of  water  for  certain  municipal  pur- 
poses, equal  to  the  amount  of  taxes  tbat 
might  be  assessed  against  its  property.  The 
contract,  therefore,  did  not  provide  for  ex- 
emption from  taxation.  The  water  company 
was  not  released  from  the  burden  of  pay- 
ing tbe  taxes.  Under  the  contract.  It  was  to 
render  services  equivalent  to  the  amount  of 
taxes.  It  did  render  these  services.  There- 
fore It  paid  the  taxes.  There  Is  no  allega- 
tion In  the  pleadings  that  the  services  ren- 
dered were  at  all  disproportionate  to  tbe 
amount  of  taxes  involved.  The  parties  to 
the  contract  evidently  contemplated  that,  as 
the  town  grew,  the  amount  of  water  requir- 
ed for  sprtDkling  the  streets  would  be  in- 
creased. To  meet  the  required  service,  it 
would  be  necessary  to  increase  the  fadiUles 
of  tbe  waterworks  plant  Under  the  con- 
tract, therefore,  the  amount  of  the  service 
and  the  amount  of  the  tax  was  necessarily  a 
variable  quantity,  with  a  reasonable  probabil- 
ity tbat  tbey  would  each  Increase  in  like 
proportion.  Beallzing  this  fact,  the  dty  and 
tbe  water  company  had  the  right  to  make 
the  contract.  There  is  nothing  In  the  record 
to  show  a  want  of  good  faith,  or  that  the 
contract  is  inequitable,  or  tbat  it  Imposes 
an  unjust  burden  on  the  other  taxpayers. 
In  the  absence  of  evidence  tending  to  show 
that  tbe  service  is  disproportionate  to  the 
amount  of  taxes,  we  will  not  aasume  that 
the  contract  was  simply  an  attempt  to  ex- 
empt the  water  company  from  taxation. 
The  contract  having  been  entered  into  In 
good  faith,  and  having  been  carried  out  by 
the  parties  for  a  long  term  of  years,  we 
condude  that  any  doubt  In  regard  to  the 
power  of  the  dty  to  make  the  contract  should 
now  be  resolved  In  favor  of  the  contract 
We  therefore  condude  that  the  contract  Is 
valid.  The  rule  announced  In  City  of  Dayton 
V.  Bellevue  Water,  etc,  Co.,  supra,  does  not 
conflict  with  the  rule  herein  announced. 
In  that  case  there  was  an  attempt  to  exempt 
the  water  company  from  taxation. 

[a,  4]  But  it  Is  Insisted  that  the  contract 
In  question  Imposed  upon  the  dty  a  debt  In 
excess  of  that  authorized  by  the  vote  of  tbe 
people,  and  by  Its  charter.  Under  Its  char- 
ter at  the  time  the  contract  was  entered  Into, 
the  dty  had  the  right  to  contract  an  indebt- 
edness not  exceeding  $5,000.  E^ven  If  the 
agreement  on  the  part  of  the  dty  to  pay  for 
the  service  contracted  to  he  performed  by 
the  waterworks  company,  a  sum  equal  to 
the  amount  of  taxes  to  be  assessed  against 
the  company's  property,  be  considered  a  debt 
and  even  If  a  debt  of  this  character  Is  with- 
in the  contemplation  of  the  provisloB  of  the 
charter,  questions  which  we  deem  it  unneces- 
sary now  to  dedde,  the  dty  has  failed  to 
allege  or  to  show  that  by  the  contract  In 
question  an  Indebtedness  exceeding  the  limit 
of  $6,000  was  imposed  upon  tlw  dty.  Having 
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a  rii^t  to  contract  an  Indebtedness  <iS  $6,000 
for  mtmldpal  purposes,  and  the  furnishing 
of  water  for  sprinkling  streets,  etc.,  being  a 
municipal  purpose  (Board  of  Ooundlmen  of 
CJlty  of  Frankfort  t.  Oommonwealth,  04  S. 
W.  048,  29  Ky.  Law  Rep.  689).  It  was  In- 
cnmbent  apon  the  city  to  all^e  and  vxon 
that  the  Indebtedness  authorized  by  its  <diar^ 
tw  was  actually  exceeded  (Git?  of  Loniayllle 
r.  Gosnell,  (DL  S.  W.  476,  22  Ky.  Law  Rep. 
162^.  In  the  absence  of  allegations  anS 
proof  to  this  effect,  we  will  not  assume  that 
such  is  the  case. 
Juilgment  affirmed. 


SATLOR  T.  GOMHONWEAI/TH. 

((3oart  of  Appeala  of  Kentucky.    Jona  20. 
1912.) 

1.  Falsb  Pbrekses  (1 7*)— ELEnmnorOr- 

FENSB. 

Where  the  agent  of  a  fire  in  mi  ranee  eompa- 
117,  pursnant  to  an  agreemeot  with  the  Insared, 
hy  falsely  reporting  that  there  was  no  other 
insarance  on  the  property,  or  by  falsely  eati- 
matiDg  the  value  of  the  property,  or  by  a 
false  affidavit  of  the  iasared,  setting  out  that 
there  was  no  other  losurance  on  the  property^ 
induced  the  company  to  pay  the  amount  of  the 
loss,  which  it  womd  not  have  paid,  had  it 
known  the  facts,  he  was  guilty  of  obtaining 
money  under  false  pretenaea. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, (3enL  Dig.  iS  5-12,  25;  Dec  Dig.  | 
7.*]  ^ 

2.  Indictuent  and  Infobuation  (I  132*)— 
Election. 

An  indictment,  setting  out  In  separate 
oonnta  tlut  the  offense  was  committed  In 
three  ways,  charged  only  one  offense;  and  the 
commonwealth  could  not  be  required  to  elect 
between  the  counts. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Gent  Dig.  H  425-468;  Dec. 
Dig.  I  182.*] 

3.  False  Psetenses  (S  22*)— Defense. 

Where  an  insurance  agent  was  charged 
with  obtaining  money  from  the  insurance  com- 
pany under  false  pretenses,  and  the  initial  pre- 
tense consisted  of  a  false  report  made  by  the 
agent  to  the  company,  pursuant  to  a  conspir- 
acy between  the  agent  and  the  insured,  tnat 
the  property  was  not  otherwise  insured,  the 
existence  of  the  conspiracy  precluded  him  from 
aTnlUng  himself  of  the  rule  that  the  principal 
is  chargeable  with  the  knowledge  of  the  agent 
of  the  other  Inaurance,  and  hence  that  the  in- 
surance company  was  Uable  in  any  case  for  the 
money,  and  therefore  could  not  have  been  de- 
frauded. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  i  27;  Dec.  Dig.  |  22.*] 

4.  GannNAL  Law  ($  446*)— Evidenob— Pbo- 

BATITB  EfFXOT. 

In  view  of  Ky.  St.  §  683,  providing  that 
the  Insurance  Commissioner  shall  Issue  hla 
certificate  when  a  fire  inaurance  company  Is 
authorized  to  do  business  in  the  state,  the  cer- 
ti^cate  of  the  Insurance  Commissioner  that  a 
fire  insurance  company  was  so  authorised  was 
sufficient  to  show  toe  anthority  of  the  company, 
on  the  trial  of  an  Insurance  agoit  for  obtaining 
money  from  the  insurance  company  under  false 
pretense. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  (3ent  Dig.  |  1082;  Dec  Dig.  |  446.'] 


Appeal  from  Cilrciilt  Gonrt,  Bell  County. 
J<«bn  Lb  Baylor  was  convicted  of  obtaining 
money  under  false  pretenses,  and  be  appeals. 

Affliti^edi 

B.  B.  Golden,  of  Barbourvllle,  Frank  Ba- 
ker,  of  Pinevllle,  and  James  D.  Black,  H.  EL 
Owens,  and  Pltzer  D.  Black,  all  of  Barbour* 
vllle,  for  appellant  James  Gamett,  Atty. 
Gen.,  and  M.  IS.  Logan,  Aast  At^.  Gen.,  for 
the  Commonwealth. 

CARROLL,  J.  At  thetlmethetransactlona 
hereinafter  mentioned  occurred,  the  api>el- 
lant,  Saylor,  was  the  local  agent  at  Pinevllle. 
Ky.,  for  the  Henry  (31ay  Fire  Insurance  Com- 
pany; and  on  the  17th  day  of  December, 
1010,  this  company,  through  the  agency  of 
appellant,  issued  to  Mrs.  L.  A.  WiUlama  a 
policy  of  inaurance  npon  her  house  for  $600 
for  one  year.  On  December  21,  1910,  she  ob- 
tained, through  another  agent,  a  policy  of  In- 
surance from  the  National  Union  Fire  Insur- 
ance Company  for  f400  on  the  same  proper- 
ty. On  October  8,  1911,  the  house  burned, 
and  on  October  26th  the  loss  In  the  National 
Union  Fire  Insurance  Company  was  settled. 
After  the  settlement  by  the  delivery  of  a  draft 
tor  the  amount  agreed  on,  payable  to  Saylor 
and  Williams,  and  which  draft  was  collected 
by  Saylor,  he  wrote  to  the  Hairy  Clay  Fire 
Insurance  Company  advising  it  of  the  loss, 
and  made  out  and  forwarded  a  rq;>ort  in  the 
form  required  by  tiis  company.  In  this  re- 
port Saylor  stated  that  there  was  no  other 
insurance  on  the  property.  Accompanying 
this  report,  Saylor  sent  a  lettw  to  the  com- 
pany, In  Yrtilch  he  advised  a  speedy  settle- 
meat  of  the  loss.  On  receipt  of  this  lett«, 
the  company  sent  Its  adjnstw  to  Pinevllle. 
where  he  saw  Saylor  and  Mrs.  Williams,  and 
had  several  con  vacations  with  each  of  them 
In  reference  to  the  loss;  and  in  these  conver- 
sations Saylor  tol^  the  adjuster  that  there 
was  no  other  Insurance  on  the  propraty.  The 
adjuster  required  an  estimate  to  be  made  of 
the  cost  of  replacing  the  building,  and  in 
compliance  with  this  request  Saylor  produc- 
ed an  estimate  of  the  charactM'  required, 
purporting  to  have  been  made  and  signed  by 
J.  M.  Davis,  a  carpenter  at  Pinevllle.  The 
adjuster  also  required  an  affidavit  from  Mrs. 
Williams,  setting  out,  among  other  things, 
that  there  was  no  other  Insurance  on  the 
house,  and  she  furnished  the  affidavit  Upon 
the  receipt  of  the  Information  required,  the 
adjuster  settled  the  loss  by  a  draft  payable 
to  Mrs.  Williams,  the  proceeds  of  whl<^  was 
also  turned  over  to  Saylor  by  her.  At  the 
time  of  the  settlement  of  the  loss,  neither  the 
adjuster  of  the  Henry  Clay  Fire  Insurance 
Company  nor  any  of  its  officers  or  agrats, 
except  Saylor,  knew  of  the  Insurance  in  the 
National  Union  Fire  Insurance  Company ; 
nor  had  any  of  them  been  advised  tbat  this 
company  had  previously  settled  its  liability 
under  Its  policy.  The  policy  Issued  by  the 
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Henry  dmj  Ftra  Insnnsee  Cktmp&ny  pro- 
vided tbat  "It  sbaU  be  Toid  U  the  Immied 
Dov  fau  at  ahoU  hereafter  make  or  procure 
anr  other  contract  of  Inaurance,  whether 
nlid  or  not,  on  the  property  covered  in 
wbole  or  in  iHirt  bjr  this  poiiey and  it  is 
shown  by  the  nncontndicted  erldenoe  of  the 
officon  of  the  company  tbat  If  they  had 
known  of  this  other  Insurance  they  would 
not  tasTe  paid  anything  m  acooont  of  the 
Ion.  Some  time  after  the  settlement,  the 
appellant,  Saylor,  and  BCn.  WllUams  were 
Indicted  iff  the  grand  jnxy  of  county  for 
obtaining  by  false  pretenses  the  money  paid 
on  aceoimt  of  the  loss  by  the  Henry  Clay 
Eire  Insnrance  Company. 

[1]  The  Indictment  was  In  three  connts, 
and  charged  a  conspiracy  and  confederation 
between  Saylor  and  Mrs.  Williams,  for  the 
purpose  of  practicing  a  fraud  upon  the  Bai- 
ty Clay  Fire  Insurance  Company,  by  which 
Ouy  obtained  from  it  94S0  in  setttemoit  of 
tile  loss  nnder  its  policy,  no  part  of  whldi 
som  would  have  been  paid,  had  It  known 
tbat  there  was  other  Insurance  on  the  pro[>- 
oty.  In  one  count  the  indictment  charged 
tbat,  In  pursuance  of  this  agreement  and  ar- 
rangement to  defraud,  the  report  by  Saylor 
that  there  was  no  other  insurance  on  the 
property,  and  the  statement  to  this  effect 
made  by  him  to  the  adjuster,  were  made; 
and  It  was  averred  that  by  reason  of  the 
false  statements  in  this  report  and  In  the 
coDTersatlon  between  Saylor  and  the  ad- 
juster the  company  was  Induced  to  settle 
the  loss.  In  another  count  It  was  charged 
tbat,  In  pursuance  of  the  conspiracy  and 
agreement  to  defraud,  Saylor  produced  an 
estimate  of  the  amount  that  It  would  cost  to 
replace  the  building,  purporting  to  have  been 
made  and  signed  by  Davis,  when  in  fact  it 
was  not  made  or  signed  by  him;  and  that, 
Induced  by  the  statements  contained  in  this 
estimate,  the  company  was  Influenced  to  and 
did  settle  the  loss,  when  otherwise  It  would  not 
have  done  so.  In  another  count  It  was 
charged  tbat  the  affidavit  made  by  Mrs.  WIl- 
Itams,  setting  out  that  there  was  no  other 
insurance  on  the  property,  was  made  In  pur- 
sosnce  of  the  conspiracy  and  agreement  to 
defraud;  and  that,  misled  and  deceived  by  the 
statements  In  this  affidavit,  the  company  was 
Induced  to  settle  the  loss,  when  it  would  not 
have  done  so  if  it  had  known  the  true  facts. 

When  the  case  came  on  for  trial,  the  prose- 
cution as  to  Mrs.  Williams  was  continued, 
and  the  trial  proceeded  as  to  Baylor,  with 
the  result  that  he  was  found  guilty  by  the 
Jury,  and  his  punishment  fixed  by  the  court 
at  confinement  In  the  penitentiary  from  one 
to  five  years.  He  asks  a  reversal  of  the 
Jndgmait,  for  reasons  that  we  will  notice 
In  tbe  course  of  the  opinion. 

It  may  be  said  at  the  outset  that  tbe  evi- 
dence establislies,  beyond  a  reasonable  doubt, 
tbat  Saylor  and  Mrs.  Williams  did  enter  into 
a  euu^iacgr  to  defraud  the  Hairy  Clay  Fire 


Insurance  Company ;  and  that,  In  pursoance 
of  this  CDnsplra(7  to  defrand,  tbe  report  of 
the  loss,  the  teiudnlait  esUmate  of  the  cost 
of  rdtmlldlng,  and  tbe  affidavit  of  Mrs.  Wit 
liams  that  there  was  no  other  Insurance  of 
the  property  were  made. 

It  la  first  Insisted  that  tbe  demurrer  to  tbe 
Indictment  should  have  been  sustained;  but, 
in  our  opinion,  tbe  indictment  In  each  count 
charged  In  apt  terms  tbe  commission  of  the 
crime  of  obtaining  the  Untt  by  false  pre- 
toises;  and  tba^  except  for  these'false  pre- 
tenses, and  each  of  them,  the  draft  would 
not  have  been  issued  or  the  loss  settled. 

[1]  It  Is  farther  said  that  the  Indictment 
chained  three  ssparate  and  distinct  offenses; 
and  that  the  commonwealth  should  have  been 
required  to  eteet  which  one  of  these  offenses 
It  would  prosecute  t3ie  appellaxU:  for.  ICbia 
Indlctmoit  did  not  diarge  three  offenses.  It 
only  charged  one  offense;  but  the  manner  In 
which  the  one  offense  wiw  committed  was 
set  out  In  three  different  counts.  The  offoise 
was  committed  obtaining  from  the  Henry 
Clay  Fire  Insurance  Company  the  draft  for 
$450,  which  was  collected  and  appropriated 
by  Saylor;  and  the  indictment  charged  that 
tbe  parties  to  the  conspiracy  and  fraud  were 
enabled  to  obtain  this  draft  by  reason  of  the 
false  report  made  by  Saylor,  tba  estimate, 
purporting  to  have  been  made  by  Davis,  and 
the  false  affldavtt  made  1^  Mrs.  WllUams. 
It  was  proper  for  the  commonwealth  to  set 
out  in  separate  connts  In  the  Indictment  the 
different  modes  and  manners  by  which  tbe 
offense  for  which  Saylor  and  Mrs.  Williams 
were  being  prosecuted  was  committed,  and 
each  count  in  the  Indictment  was  in  itself 
sufficient  If  the  Henry  Clay  Fire  Insurance 
Company  was  induced  to  pay  the  money  by 
reason  of  the  false  report,  or  If  it  was  in- 
duced to  pay  the  money  by  reason  of  the 
false  estimate,  or  If  it  was  induced  to  pay 
the  money  by  reason  of  the  false  affidavit, 
in  either-  of  these  events,  the  offense  was 
committed;  and,  upon  sufficient  proof  of  ei- 
ther of  them,  the  commonwealth  mis  entitled 
to  a  verdict  of  convictloa 

[8]  It  is  strongly  insisted  that,  as  Saylor 
knew  of  the  existence  of  Insurance  In  the 
other  company,  his  knowledge  was  the  knowl- 
e<^e  of  the  company;  and  therefore  the  com- 
pany could  not  have  relied  on  the  provision 
in  Its  policy,  forbidding  other  insurance,  to 
defeat  the  payment  of  the  policy.  Or,  to 
state  it  differently,  the  contention  is  that  the 
whole  case  for  the  commonwealth  was  rested 
upon  the  ground  tbat  under  tbe  policy  no 
part  of  the  insurance  money  was  collectible, 
and  that  the  company  only  paid  it  because 
it  did  not  know  of  the  other  Inaurance,  when 
tbe  fact  tbat  there  was  other  Insurance  did 
not  relieve  the  company  from  liability,  be- 
cause its  agent,  Saylor,  knew  of  tbe  other 
insurance,  and,  this  being  so,  the  company 
only  paid  what  It  could  l^lly  have  been  re- 
quired to  pay,  and  so  was  not  defrauded  at 
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alL  This  position  of  counsel  would  be  well 
taken,  exc^t  for  the  fact  that  tbe  Indict- 
ment cbarsea,  and  the  erldmce  shows,  a 
conspiracy  between  Baylor  and  Mrs.  WUIlams 
to  detond  this  Insnrance  company;  and  this 
charge  and  sustaining  evidence  takes  the 
case  out  of  the  mle  that  would  hold  the 
company  liable  for  other  Inanranee,  If  Its 
agent  had  knowledge  of  It '  If  the  agent  and 
the  insured,  as  the  Indictment  charged  and 
the  evidence  showed,  entered  into  a  con- 
spiracy, for  the  purpose  of  practicing  a  fraud 
luwn  the  company,  neither  the  insured  nor 
the  vent  should  be  allowed  to  enrase  their 
fraud  by  invoking  a  mle  of  law  that  la  only 
applicable  In  cases  where  the  Insured  and 
the  agent  act  In  good  faith.  If  the  argu- 
ment of  counsti  was  sound,  there  wonld  be 
little  m  no  limitation  on  Uie  fraud  that  dis- 
honest vents  and  unscrupulous  property 
owners  by  acting  In  concert,  might  not  prac- 
tice. 

[4]  It  Is  also  argued  that  the  motion  for 
a  peramptoiy  instruction  should  have  been 
sustained,  as  there  was  no  competait  evi- 
dence that  the  Henry  Clay  Fire  Insurance 
Oompany  was  authorized  to  do  business  in 
this  state.  Section  683  of  the  Kentucky 
Statutes  provides,  in  substancei  that  when  a 
&n  insnrance  company  la  authorized  to  do 
bu^ess  in  this  state  the  Insurance  Gommls- 
slouer  shall  issue  his  certificate,  authorizing 
the  corporation  to  comm^ice  business;  and. 
It  was  shown  by  the  certificate  of  the  In- 
snrance Commissioner  of  the  state  that  the 
Henry  Clay  Fire  Insnrance  Company  was  au- 
thorized, In  May,  IdlO,  to  do  business  In  this 
state,  and  had  been  so  authorized  since  that 
date.  This  evidence  was  sufficient  to  show 
the  authority  of  the  company. 

It  Is  further  Insisted  that  the  Instructions 
did  not  present  the  defendant's  theory  of  the 
case,  and,  besides,  did  not  properly  give  the 
law  for  the  commonwealth.  The  Jury  were 
told.  In  substance,  that  If  they  believed  that 
the  report  of  the  I<»s,  stating  that  there  was 
no  other  Insurance  on  the  building,  or  the 
false  estimate,  purporting  to  have  been  made 
and  signed  by  Davis,  or  the  false  affidavit, 
or  either  of  them,  was  made  pursuant  to 
and  in  execution  of  a  conspiracy  entered  Into 
between  Saylor  and  Mrs.  Williams,  for  the 
purpose  of  defrauding  the  Henry  Clay  Fire 
Insurance  Company,  and  that  the  company 
would  not  have  paid  the  loss,  had  it  known 
that  either  the  report  or  the  estimate  or  the 
affidavit  was  false,  they  would  find  the  ac- 
cused guilty.  These  Instructions  presented 
the  whole  law  of  the  case,  as  Saylor  had  no 
defense,  except  to  contradict  the  facts  proven 
by  the  commonwealth. 

Upon  the  whole  case,  this  may  be  said: 
The  Indictment,  In  langnage  that  could  not 
be  misunderstood,  advised  the  accused  of  the 
nature  of  the  accusation  against  him;  the  evi- 
dence in  behalf  of  the  commonwealth  estab- 


lished beyond  question  his  guilt;  the  Instnus 
tlons  fairly  submitted  to  the  Jury  the  law  of 
the  case;  and  the  Jadgm^t  of  the  lower 
court  Is  affirmed. 


BTONBR  T.  NALL. 

(Court  of  Appeals  of  EeDtacky.    Jane  18* 
1912.) 

1.  BaOKiras  (I  88*)— Sale  of  Laxo— Right 
TO  ComussiORs— iHSTBUCIIOns. 

Where  a  broker  did  not  predicate  his 
right  to  commlssioaB  on  the  theory  that  be  was 
employed  to  sell  defendant's  farm  and  did  leU 
it,  but  admitted  tbat  defendant  sold  the  farm 
himself,  an  Instracdon  that  If  defendant  con- 
tracted to  pay  plaintUr  a  comnils^on  on  the 

f'Urchase  price,  provided  plaintiff  sold  the  farm 
or  defendant,  they  Bhonld  find  for  defendant 
was  not  objectioaable  as  refnslng  plaintiff  a 
recovery  even  tiiough  he  was  em^oyed  and 
may  have  made  the  sale. 

lEd.  Note.— For  other  cases,  see  Jokers* 
Cent.  Dig.  H  121-130;  Dec  Dig.  |  8&*] 

2.  Bbokebs  (I  8C*)— ComnssTDiTfl— AonowB^ 
Evidence!. 

In  an  action  for  broker's  commiBslona,  evi- 
dence concerning  statements  made  by  the  bro- 
ker*wlth  reference  to  the  defendant's  farm  prior 
to  the  broker's  employment  was  inadmissible. 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  Si  106-115:  Dec.  Dig.  $  85.*] 

3.  Evidence  (|  129* )— Bblevaitot— Sncn^B 

TBApSACTIONS. 

In  an  action  for  broker's  commissions,  it 
was  error  to  allow  evidence  of  other  real  es- 
tate brokers  as  to  contracts  made  by  defend- 
ant with  them,  looking  to  sale  of  his  property, 
as  tending  to  show  tbat  he  made  the  same  kind 
of  a  contract  with  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  388-^  89&^;  Dec.  Dig.  | 
129.*] 

Appeal  from  Circuit  Court,  Neilaon  County- 
Action  by  Oeorge  St.  D.  Stonw  against 

George  G.  Nail.    Judgment  for  defendant, 

and  plaintiff  appeals.  Beversed. 

John  S.  Eelley  and  J.  Smith  Barlow,  of 
Bardstown,  for  appellant  Nat  W.  Halstead, 
of  Bardstown,  and  D.  H.  Smith,  of  Hodgen- 
vllle,  for  appellee^ 

CLAY,  a  Plaintiff,  George  M.  D.  Stoner, 
brought  this  action  against  defendant,  George 
C.  Nail,  to  recover  a  commission  for  services 
rendered  in  connection  with  the  sale  of  the 
Intter's  farm.  The  jury  found  for  the  de- 
fendant, and  Stoner  ai^eals. 

The  petition  alleges  in  substance  that  Nail 
employed  Stoner  to  write  a  letter  to  H.  D. 
Stiles  who  lived  in  Boyle  county  to  induce  him 
to  return  to  Nelson  county  and  purchase  Nail's 
form,  and  also  to  assist  Nail  in  making  a  sale 
of  the  farm  to  Stiles,  and  agreed.  In  considera- 
tion of  such  services  by  Stoner,  to  pay  Stoner 
a  commission  of  2  per  cent  In  the  event  that 
Stiles  purchased  the  farm;  that  Stoner  ac- 
cepted the  employment  and  wrote  Stiles  a 
letter  recommending  the  farm  and  urging 
him  to  buy  it  and,  after  the  receipt  of  said 
letter  by  Stiles,  StUee  returned  to  Nelson 
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cocnty  wbere  Stoner  saw  htm  and  urged  him 
to  tnv  tbe  taxm;  tbat  tliereafter  Nail  sold 
the  farm  to  StUea  tot  a  oanslderatlon  of 
$18,000^  and  thereby  became  Indebted  to 
Btoner  In  the  mm  of  $860  for  hla  aerrloeB 
in  writing  tbe  letter  and  assisting  In  the 
Bale  of  the  farm.  Mall  filed  an  answer  deny- 
in?  the  allegations  of  the  petition,  and  fur* 
ttier  jOeaded  that  the  only  eoatract  he  made 
irith  Stcmer  was  that  he  was  to  pay  Sterner  a 
cwunlsslon  of  2  per  cent,  provided  Stona 
■old  the  fhrm,  but  that  Stoner  did  not  make 
a  sate  of  the  fkrm  to  Stiles  or  have  anything 
to  do  with  the  making  of  the  sala  Stoner 
Sled  a  reply  doiying  the  <»mtract  as  set  out 
in  the  answer,  and  denying  the  allegation 
tbat  be  did  not  ban  anything  to  do  with 
making  tbe  sale,  but  he  did  not  deny  the  al- 
legation Uiat  he  did  not  make  the  sale. 

Aftw  testifying  to  tbe  otmtract  as  set  out 
In  the  petition,  St<mtf  further  testified  that 
be  wrote  Stiles  a  letter  recommending  the 
farm  to  him.  He  also  testlted  that  on  tbe 
day  that  StUes  came  to  Bardstown,  and  be> 
fore  the  contract  of  sale  was  closed,  he  had 
a  conrersatlon  wltb  Stiles  in  which  he  urged 
opon  him  the  advantages  of  the  fttrm.  Be 
proved  by  other  witnesses  that  be  was  seen 
talking  to  Stiles  on  tbat  occasion.  Nail 
proved  tbat  StUes  bad  been  shown  tbe  farm 
by  another  real  estate  agent  prior  to  tbe 
time  be  contracted  with  Stoner  to  make  the 
sale  of  the  farm,  and  that  the  only  contract 
he  made  wltb  Stoner  was  to  pay  him  a  com- 
mission provided  Stoner  did  make  a  sale  of 
It  He  further  testifled  that  Stoner  bad  noth- 
ing to  do  with  making  tbe  sale.  Stiles  testi- 
fled that  be  received  a  letter  from  Stoner 
which  he  destroyed.  In  this  letter  Stoner 
ttated  tbat  Nail  would  not  take  $75  an 
acre  for  the  farm,  and  then  recommended  his 
own  farm  to  Stiles.  StUee  farther  testifies 
tbat  be  came  to  Bardstown  on  other  business, 
and,  when  he  went  to  look  at  tbe  farm  at  tbe 
time  he  agreed  to  buy  it,  he  did  so  of  his 
Dim  volition  and  not  because  be  was  induced 
to  do  so  by  the  letter  that  Stoner  bad  writ- 
tra  blm. 

Stiles  and  other  witnesses  were  permitted 
to  testify  that  darlog  tbe  State  Fair  and 
before  Stoner's  employment  Stoner  stated 
to  Stiles  that  the  Nail  farm  was  not  tbe 
kind  of  land  be  had  been  used  to  and  would 
not  salt  talm.  These  witnesses  also  testified 
to  other  disparaging  remarks  made  by  Ston- 
er with  reference  to  tbe  form.  Certain  real 
estate  agents  were  permitted  to  testify  that 
Nail  placed  the  farm  in  their  bands  for 
sale,  but  that  tbe  contract  be  made  with 
tbem  was  that  he  was  to  pay  them  a  com- 
mission only  In  tbe  event  they  made  a  sale. 

The  court  gave  to  the  Jury  three  Instruc- 
tions. By  the  first  instruction  be  set  out 
tbe  contract  as  claimed  by  Stoner  and  told 
the  Jury  In  substance  to  And  for  htm  pro- 
vided be  wrote  a  letter  to  Stiles  recommend- 
ing tils  farm,  add  to  induce  Stiles  to  buy 


V.  NAUL  9 

the  farm,  and  assisted  Nail  In  making  the 
sale  of  the  farm.  The  third  lustnutlon  Is 
the  converse  of  the  first.  Instruction  Na 
2  Is  as  follows:  "The  court  instructs  the 
Jury  that  if  tbey  b^eve  from  the  evideooe 
that  the  defmdant,  Nail,  contracted  to  pay 
tbe  plaintiff  a  commission  upon  tbe  pnr- 
diBse  price  of  tbe  form,  provided  said  Ston- 
er sold  it  for  him  (Nail),  then  tbey  should 
find  for  dtfendant" 

[1]  It  is  earnestly  insisted  that  this  in- 
struction is  erroneous  because  if  NaU  em- 
OTxnyvH  Stoner  to  sell  tbe  farm.  It  refuses 
Stoner  a  recovery  even  though  he  may  have 
made  the  sale.  Thia  would  be  true  if  Ston- 
er had  predicated  his  case  upon  the  theory 
that  he  was  employed  to  sell  the  farm  and 
did  sell  it.  He  admits,  however.  In  bis  peti- 
tion tlutt  defendant  sold  It,  and  In  his  re- 
ply does  not  ieny  the  allegation  of  the  an- 
swer tbat  defendant  sold  It  That  bebig 
true,  the  instruction  complained  of  is  not 
erroneous,  because  as  a  condition  to  a  find- 
ing for  NaU  It  did  not  require  the  Jury  to 
believe  tbat  Stoner  did  not  sell  tbe  farm. 
It  being  admitted  In  tbe  pleadings  tbat  be 
did  not  sell  it,  it  was  not  necessary  to  sub- 
mit this  issue  to  tbe  Jury.  But,  as  the  case 
must  be  reversed  for  other  reasons,  the 
court  on  another  trial  will  give  the  follow- 
ing Instruction  In  lieu  of  No.  2:  "(2)  The 
court  instructs  the  Jury  that.  If  they  believe 
from  the  evidence  tbat  the  only  contract 
between  plaintiff  and  defendant  was  that 
defendant  was  to  pay  plaintiff  a  commis- 
sion on  tbe  purchase  price  of  the  farm  pro- 
vided plaLatlfC  sold  the  farm,  then  they 
should  find  for  defendant" 

[2]  What  Stoner  said  In  regard  to  the 
farm  before  his  employment  sbonld  not  have 
been  admitted  as  evidence.  After  these  re- 
marks were  made,  be  was  employed,  accord- 
ing to  his  contention,  simply  to  write  Stiles 
a  letter  recommending  the  farm  and  to  as- 
sist in  making  a  sale  thereof.  In  view  of 
this  contention,  his  remarks  before  bis  em- 
ployment have  no  bearing  upon  tbe  ques- 
tion whether  or  not  be  performed  bis  con- 
tract after  be  was  employed.  Manifestly 
be  might  have  expressed  an  unfavorable 
opinion  of  the  farm  not  only  to  Stiles  but 
to  others  before  he  was  actually  employed, 
and  yet,  If  after  his  employment  he  render- 
ed the  services  required  by  bis  contract  of 
employment,  he  would  be  entitled  to  recov- 
er, notwlthstending  hla  previous  attitude 
towards  the  form.  With  the  evidence  com- 
plained of  before  tbe  Jury,  they  may  have 
concluded  that  he  not  only  did  not  assist 
in  making  the  sale,  but  actually  discouraged 
the  sale.  The  admission  of  such  evidence, 
therefore,  was  prejudicial  error. 

[3]  The  court  also  erred  In  permitting 
certain  real  estate  agente  to  testify  to  the 
contracts  which  NaU  had  made  with  them. 
The  contract  between  Stoner  and  Nail  de* 
pended  upra  its  terms  as  fixed  by  tbe  par- 
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ties.  The  fact  tbat  NaU  made  fxmtracts  of 
a  particular  Und  wiOi  other  real  eatate 
agenta  la  not  adndaBlUe  to  show  that  be  and 
Stoner  made  the  same  kind  of  a  oonteact 
For  the  reasona  Indicated,  judgment  la 
reversed  and  canae  remanded  for  new  trial 
conalatoit  wltib  thla  opinion. 


VICTOR  COTTON  OIL  Ca  t.  OITT  OP 
LOUISVILLB. 

(Court  of  Appeals  of  Kentackj.    Jnh«  18, 
1912.) 

Taxation   ({  236* )— ExmiFTZOHS— Ihstbuo- 

IIOK. 

Const  S  170,  authorizes  the  Qeneral  As- 
sembly to  permit  any  incorporated  town  or 
city  to  exempt  manufacturing  establishments 
from  municipal  taxation  for  five  years.  Ey. 
St  I  2980a,  confers  that  power  on  cities  of  the 
first  class ;  and  the  city  of  Lonisrille,  pursuant 
to  the  statute,  enacted  an  ordinance  ezemptins 
such  manufacturing  establishments  for  five 
years  from  their  location.  A  new  corporation, 
composed  in  part  of  the  stockholders  of  the 
original  corporation,  took  over  the  business  ot 
an  iDsolveot  company  and  purchased  its  es- 
tablisbment  Held,  that  the  new  corporation 
was  not  entitled  to  the  exemption. 

[Ed.  Note. — For  other  coses,  see  Taxation, 
Cent  Dig.  fiS  38S-38B;  Dec  Dig.  |  23(i.*] 

Appeal  from  Circuit  Court.  Jefferaon 
County,  Chancery  Branch,  Second  DivlBlon. 

Action  by  the  Victor  Cotton  Oil  Company 
against  the  City  of  LouisTlUfc  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

B.  R.  Attklsson  and  Humphrey  ft  Bnm- 
phrey,  all  of  LoulsTllle,  for  appellant  Jos- 
eph S.  Lawton  and  Clayton  B.  Blakey,  both 
of  LoulsTllle,  for  appellee. 

BOBSON,  a  ,J.  Some  years  ago  the 
Globe  Beflnlng  Company  operated  a  factory 
In  LouisTlUe.  It  was  not  successful,  and 
transferred  the  property  to  the  Olobe  Be- 
flnery  Gompany,  which  operated  it  until 
March,  1904,  when  It  ceased  operations  and 
turned  over  Its  property  to  the  Fidelity 
Trust  Gompany  aa  liquldattug  agent  The 
Fidelity  Trust  Company  placed  a  watchman 
in  charge  of  the  factory,  and  made  different 
efforts  to  sell  the  property,  which  were  un- 
successful. In  July,  1004,  five  sCoCkholdera 
of  the  Olobe  Refinery  Company  Incorporated 
the  Victor  Ootton  Oil  Company,  with  the 
view  of  purchasing  the  fiictory  of  the  Globe 
Refinery  Company.  They  began  negotiations 
with  the  Fidelity  Trust  Company  looking  to 
the  purchase  of  the  prop^ty,  and  also  with 
the  city  autborltiea  to  leani  whether  the 
new  cominny  would  be  exempt  ttom  taxa- 
tion for  five  years,  tf  it  made  the  purchase. 
Some  persons,  who  were  not  Interested  in 
the  Globe  Refinery  Company,  were  Induced 
to  take  stoA  in  the  Victor  Cotton  Oil  Com- 
pany, and  finaUy,  on  October  4,  1904,  that 
company  bought  the  factory  and  plant  of 


the  Globe  R^nery  Cjompasy*  It  began  oi 
eratlons  the  following  Deeonber,  and  ha 
opemted  the  plant  since  that  time.  It 
propwtar  was  not  asaeased  by  the  dty  of  Loi 
ISTllle  until  the  year  191<^  whea,  a  dl^t 
arising  aa  to  whether  the  fire  years  ha 
expired  for  whidi  exanpthm  was  clalmec 
the  city  anthoritlea  looked  Into  the  matte 
and  asseased  the  company  retrospectiTt^l 
for  five  years  for  city  taxea.  Titefreupon  thi 
suit  was  brought  by  the  company  to  enjot 
the  collection  of  the  taxes.  The  chancello 
dismissed  the  petltUm.  and  the  company  ax 
peals. 

Section  170  of  the  Constitution  proridee 
*^e  Qeneral  Aasonbly  ma;  authorlae  an; 
Incorporated  dty  or  town  to  exonpt  manv 
facturingestahllshmenta  from  municipal  tax 
ation,  for  a  period  not  exceeding  fire  yean 
as  an  Inducemmt  to  their  location." 

Pursuant  to  this  provision  of  the  Constlti] 
tion,  the  Legislature  enacted  the  foUowlnj 
in  the  laws  governing  citlea  of  the  flrdt  das 
(Ky.  St  f  2980a):  "That  the  general  coun 
dl  shall  have  power  by  ordinance  to  exemp 
from  municipal  taxation,  for  a  period  no 
exceeding  five  years,  manufacturing  estab 
UshmentB,  as  an  Inducement  to  their  loca 
tion  within  the  dty  limits." 

The  general  council  of  the  dty  of  Louia 
Tllle,  pursuant  to  the  statute,  oucted  ai 
ordinance,  which,  ao  far  as  material,  Is  ai 
follows : 

"Whereas,  the  dty  of  Louisville  has  th< 
power  under  the  law  to  exempt  from  munic 
Ipal  taxation,  for  a  period  of  five  years,  ai 
an  inducement  to  location,  manufacturin] 
estabUshmentB ;  and,  "whereas,  it  is  deeme< 
the  wisest  policy  to  thus  foster  the  nmnn 
facturing  Interests  of  the  dty  by  exercislnj 
this  power  to  Induce  the  location  of  nev 
mannfiicturlng  enterprises  in  the  dty,  an( 
to  induce  the  owners  of  others  located  ti 
the  territory  sought  to  be  annexed  to  thi 
dty  to  abandon  opposition  to  annexation 
thereby,  voluntarily  locating  their  establish 
ments  within  the  dty:  Therefore, 

"Be  it  ordained  by  the  general  council  oi 
the  city  of  Louisville: 

"1.  That  in  order  to  Induce  the  locatloi 
of  more  manufacturing  establishments  with 
In  the  dtr  limits,  any  such  establlshmHit 
owned  and  operated  by  any  person,  persons 
firm  or  corporation,  which  ahall  have  beet 
after  the  passage  of  the  act  authorizing  thlf 
ordinance  permanently  located  and  conduct 
ed  within  the  limits  of  the  city  of  Louisville 
shall  be  and  the  same  is  hereby  exempted 
for  a  period  of  five  years  after  such  loca 
tion  and  the  commencement  of  the  bnslnes! 
of  mannlbcturlng  thereat  from  all  taxation 
whatever  by  the  dty  of  Loaiavllle,  on  all 
propOTty,  real  or  personal,  tangible  or  In- 
tan^ble,  owned,  onployed  and  used  by  audi 
person,  firm  or  corporation  In  conductlDg 
business  of  such  manufacturing  establish- 
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cieiit,  and  wblcb  would  otberwlse  be  sub- 
ject to  city  taxation." 

The  factoxy  vas  located  in  Lonlsrllle  by 
ibe  Globe  Wpflning  Company.  Botb  tbat 
•Tompany  and  Its  successor,  tbe  Qlobe  Befln- 
tTj  company,  enjoyed  immnnity  from  taxa- 
tj<Hi  fior  five  yean.  Tbe  Victor  Cotton  Oil 
Company,  while  a  distinct  organization  from 
tbe  Globe  Befinery  Conqiany,  was  onEsnlzed 
tj  fire  Btodcbolders  of  tbe  Globe  B^nery 
Cffliqiany,  for  tbe  purpose  of  buying  tbe  old 
plant  and  operating  It  Btodk  In  tbe  old 
corpnatlon  was  exchanged  for  stock  in  the 
new  coxpotation,  and  a  considerable  amount 
of  new  capital  was  added,  by  means  of 
Tbich  tbe  plant  was  much  improved  and  a 
voiUng  capital  provided.  Tben  is  no  doubt 
tbat  the  Olobe  Reflntfy  Company  bad  ceas- 
ed to  do  bnslnesB  Anally,  and,  but  f<Hr  tbe 
reorganisation  of  the  Victor  Gott<m  Oil 
Company,  ti>e  plant  would  have  been  dis- 
mantled, or  passed  into  other  liands.  Wbile 
It  Is  trne  tbat  tbe  irialntlff  was  a  wholly 
new  corporation,  and  some  new  capital  was 
invested  In  it,  tbe  old  buidness  was  dmi^y 
revived;  and  It  cannot  be  said  tbat  the 
manufacturing  establishment  was  brought 
to  Louisville  by  reason  of  tbe  Inducement 
of  inunnnity  from  taxation  for  five  years. 
If  an  exemption  was  sustained  under  such 
drcomatances,  as  the  chancellor  well  said, 
less  scrnpulooa  men  would  avail  them  selves 
of  immunity  from  taxation  indefinitely,  by 
shotting  down  at  Ute  end  of  every  five 
rears  and  rea^anlsing  In  tbe  name  of  a 
new  corporation.  We  do  not  see  that  this 
case  can  be  dlstlngnlsbed  from  Continental 
Tobacco  Go.  v.  City  of  Louisville.  123  Ey. 
173,  M  8.  W.  U,  29  Ey.  Law  Bep.  016.  Jones 
Bros.,  etc  V.  aty  of  LoulsvlUe,  142  Ey.  769, 
135  S.  W.  301,  and  L.  ft  N.  B.  Co.  v.  City  of 
Louisville.  143  Ey.  258.  Ifi6  8.  W.  011. 

It  is  Insisted,  however,  tbat  the  facts  here 
ibown  bring  the  case  directly  within  the  doc- 
trine laid  down  in  Mengel  Box  Co.  v.  Oity  of 
UDiSTlUe,  U7  Ey.  73S.  79  8.  W.  266,  25  Ey. 
Law  B^.  1861.  This  seems  to  be  true;  but 
that  case  Is  out  of  line  with  the  subseQuent 
cases,  and  with  what  seems  to  us  the  proper 
constraction  of  the  Conatitation  and  tbe 
statat&  The  Constitution  authorizes  the 
dty  to  exempt  manufaetaring  eetabllsh- 
ments  from  mnnidpal  taxation,  for  a  period 
of  not  exceeding  five  years,  as  an  indiu»- 
ment  to  their  location.  The  statute  follows 
tbe  language  of  the  Constitution,  except 
that  It  sntstltntes  for  the  word  "location" 
tbe  words  "location  within  the  city  limits," 
The  ordinance  provides  that  it  is  deemed 
the  wisest  policy  to  foster  the  manufactur- 
ing interests  of  the  city  by  exercising  the 
power  to  induce  the  location  of  new  mauu* 
Factaring  enterprises  In  the  city;  and  the 
exemption  Is  allowed  for  five  years  after 
such  location  and  the  commencement  of 
tusiness  thereat  The  plain  purpose  of  the 
ordinance,  as  well  as  the  constitutional  pro- 


vision, ia  to  induce  the  location  of  new 
manufactuiing  enterprises  in  tbe  dty.  It 
was  not  cont^plated  by  eitbw  tbe  Consti- 
tution, tbe  Btatate.  or  the  ordinance  that 
manufacturing  establlshmoits,  already  ea- 
tabUsbed  in  the  city,  shall  be  exempt  from 
taxation  for  five  years,  when  they  change 
bands.  The  ordinance  contemplates  the  ex- 
emption of  new  manuftctnrlng  enterprises; 
and  the  immunity  from  taxation  is  allowed 
to  Induce  thMr  location  in  the  <dty.  It  does 
not  include  manu&cturlng  establishments 
already  in  the  dty,  although  fbr  any  reason 
not  In  (iteration.  Bxemptions  from  taxa- 
tion are  strictly  construed.  They  are  never 
construed  as  Including  tldngs  not  fairly 
within  tbe  meaning  of  tbe  words  read  as 
they  are  written.  The  case  of  Mengel  Box 
Co.  T.  City  of  LonlsvlUe  is  overruled. 
Judgment  affirmed. 


WILLIS  V.  LINN  et  aL 

(Oonrt  of  Appeals  of  Keatncky.    June  11, 
1912.) 

1.  JUDOKS  (I  86*)— ClVn.  LlABlijTT  FOB  OF- 

nCIAL  AOTLOIT. 
A  judge  acting  in  a' Judicial  capacity  within 
the  acope  of  his  Jurisdiction  is  not  clvlUy  liable 
for  any  action  he  may  take,  though  he  acts  il- 
legally or  erroneously,  nnless  he  acts  from  an 
impure,  mtdidous,  or  corrupt  motive. 

CBd.  Note.— For  other  casea,  see  Judges, 
Gent  Dig.  SS  165-178.  178,  179;  Dec.  Dig.  f 
86.*] 

2.  Lakdlosd  and  Tenaitt  (I  291*)— UifUW- 

FCT.  DETAmEB— PBOOBKDIHGS— AniDAVIP— 

BequisiTES. 
The  affida^t  In  forcible  detainer  most  al- 
lege that  the  person  proceeded  against  is  the 
tenant  of  plaintiff. 

[Ed.  Note.— For  other  caaes,  see  Landlord 
and  Tenant  Gent  Dig.  H  1217-1269;  Dee. 
Dig.  i  291.*] 

8.  Landlobd  and  Tenant  (S  291*)— Unlaw- 

rui.  DBTAINBB— PLBADIKGS— AURDHINTB— 
SlATUTOBT  AUTHOBITT. 

Under  dr.  Code  Prac  {  134,  peimitting 
amendments  in  furtiieranee  of  justice,  tbe 
court  quashing  the  writ  in  forcible  entry  be- 
cause of  a  defect  in  the  affidavit  falling  to  aver 
that  defendant  is  a  tenant  of  plaintiff,  may  per- 
mit an  amendment  to  the  affidavit  by  an  inter- 
lineation, averring  that  defendant  is  a  tenant 
of  plaintiff,  though  the  better  practice  requires 
tbe  making  of  a  new  affidavit  containing  such 
allegation. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Gent  Dig.  |S  1217-1269;  Dec. 
Dig.  $  291.*] 

4.  JuDQEs  (8  30*)— Civil  Liabilitt— Acts  ' 
Within  Jubisdicxioit. 
Where,  In  forcible  detainer,  the  court 
quashed  the  writ  because  of  a  defect  in  the  af- 
fidavit failing  to  aver  that  defendant  was  a 
tenant  of  plaintiff,  and  permitted  plaintiff,  on 
motion,  to  amend  the  affidavit  by  nuking  an 
interlineation,  alleging  that  defendant  was  a 
tenant  of  plaintiff,  and  gave  defendant  six 
days*  time  in  which  to  prepare  for  trial,  plain- 
tiff and  the  court  acted  within  the  law,  though 
in  an  irregular  way;  and  defendant  not  prej- 
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adiced  thereby,  eoold  not  recoTer  damani 
agaiiut  the  judge  therefor. 

[Bd.  Note. — ^For  other  cases,  see  Judces, 
Gent  Dig.  {$  80.  61:  Dec.  Dig.  !  86.*] 

S.  LAIfDLOBD  AND  TKNANI  (t  291*)— UNUW- 
rUL  DEUINKB— yXRDIOT-^UmCZKHOT. 

Where.  In  forcible  detainer,  there  was  bnt 
the  single  issue  of  the  guilt  or  inDOcence  of  de- 
fendant, a  verdict,  "The  jury  finds  the  defend- 
ant guilty,"  is  sufficient  as  finding  defendant 
guilty  of  forcible  detainer,  jnitifyuiff  a  judg- 
ment tbereott. 

[Ed.  Note.— For  other  cases,  see  tosdlord 
and  Tenant.  Cent  Dig.  H  1217-1268;  Dec. 
Dig.  I  291.*] 

AK>eal  from  Gltcult  Gonrt^  BoUitt  County. 

Action  by  B.  A.  Willis  against  J.  H.  Linn 
and  another.  From  a  Jodgment  of  dlamissal, 
plaintiff  appeals.  Affirmed. 

C.  P.  Bradbury,  of  ShepherdSTllIe,  for  ap- 
pellant 3.  F.  Combs  and  J.  B.  Zimmer- 
man, both  of  ShepherdsTille,  for  appellees. 

NUNN,  3.  This  appeal  Is  from  a  judg- 
ment sustaining  a  demurrer  to  and  dismiss- 
ing appellant's  petition.  In  substance,  the 
petitlou  stated  the  following  facts:  That 
Linn  appeared  before  the  county  Judge,  Le- 
roy  Daniel,  his  coappellee,  and  filed  an  affl- 
davit  upon  which  he  obtained  from  the 
county  Judge  a  writ>  of  forcible  detainer 
against  appellant  and  placed  It  in  the  hands 
of  the  sheriff,  who  executed  it  upon  bim; 
that  on  the  day  fixed  for  trial  appellant 
moved  the  court  to  quash  the  warrant,  be- 
cause it  did  not  show  that  appellant  was  a 
tenant  of  Linn;  that  the  court  sustained  the 
motion ;  that  Linn  was  then  permitted,  upon 
motion,  to  interline  in  the  statement  of  bis 
case  the  following  words.  "The  said  EI.  A. 
Willis  being  a  tenant  of  said  plaintiff,  J.  H. 
Linn,"  that  the  court  set  the  case  for  trial 
on  the  sixth  day  thereafter,  at  which  time 
the  parties  appeared,  the  evidence  was 
heard,  and  the  Jnry  returned  a  verdict,  as 
follows,  "The  jury  finds  the  defendant 
guilty."  and  the  court  rendered  a  Judgment 
of  restitution  thereon. 

No  traverse  of  the  Judgmoit  was  bad  by 
Willis;  and  some  time  thereafter  Linn  ap- 
plied to  the  county  Judge,  Leroy  Daniel,  for 
a  writ  of  restitution.  The  allegations,  with 
reference  to  this  matter,  in  the  petition  are 
as  follows:  "Thereafter,  on  the  3d  day  of 
June,  1911,  at  the  Instance  and  request  of 
the  defendant  J.  H.  Unn,  the  defendant  Le- 
roy Daniel  willfully,  wrongfully,  unlawfully, 
and  for  the  purpose  of  doing  this  plaintiff 
an  Injury,  issued  a  writ  of  restitution  and 
placed  same  in  the  bands  of  J.  B.  Myers, 
who  is  now  and  was  then  sheriff  of  Bullitt 
eoimty,  and  willfully,  wrongfully,  nnlawfolly, 
and  for  the  porpcwe  of  doing  this  plaintiff 
an  injury,  directed  ttae  slurlff  to  execute  the 
said  writ  ot  restttotion  by  putting  ttae  de- 
fendant berein,  J,  H.  linn.  In  possession  of 
the  premises  upon  which  this  plaintiff  re- 
sided at  the  time  of  the  lasual  of  said  writ" 


AnwUant  claims  Uiat  tbe  Judgmoit  npon 
which  tills  writ  was  Issued  was  void,  be- 
cause the  warrant  upon  wblch  the  trial  was 
had  bad  beoi  quashed  and  was  invalid  at  tbe 
time  thereof,  and  no  new  warrant  had  Iteen. 
issued;  that  the  verdict  of  ttae  Jury  was 
not  in  compliance  with  the  warrant,  and  was 
therefore  a  miUity;  that  tbe  Judgment  ren- 
dored  was  not  within  the  JnrlsdlctloQ  of  tbe 
court;  and  be  charged  that  Unn  acted  will- 
fully, wrongfully,  unlawfully,  and  for  tbe 
purpose  of  doing  talm  an  Injury. 

[1]  In  ttae  case  of  HoUon  v.  Lilly,  100  Ky. 
653,  88  S.  W.  878,  18  Ey.  Law  Bep.  968, 
this  court  said:  "It  la  a  universal  rule  of 
law  that  a  judge,  acting  within  the  scope  of 
his  jurisdiction.  Is  not  liable  in  an  action  for 
damages  for  any  opinion  he  may  deliver  as 
such,  or  any  rule  or  action  he  may  take  for 
the  proper  conduct  of  the  business  of  bis 
court  This  doctrine  applies  to  Judges  of  all 
grades,  and  to  all  persons  who  act  In  a  judi- 
cial capacity  while  acting  within  the  limits 
of  their  jurisdiction,  even  If  he  should  act 
illegally  or  erroneously.  The  only  case  In 
which  he  is  liable  Is  where  he  acts  from  an 
impure,  malicious,  or  corrupt  motive.**  Tbe 
petition  in  the  case  at  bar  does  not  charge 
that  the  matter  on  trial  in  the  forcible  de- 
tainer case  was  beyond  the  jurisdiction  of 
the  county  Judge;  nor  does  it  charge  bim 
with  malice,  corruption,  or  impurity.  It 
only  alleges  that  he  acted  wfllfully,  wrong- 
fully, and  unlawfully. 

[t-4]  Appellant  contends  that,  as  tbe  court 
agreed  with  him  that  the  affidavit  upon 
which  the  writ  of  forcible  detainer  was  la- 
sued  was  defective,  and  ttae  writ  should  be 
quashed,  the  statement  or  affidavit  had  serv- 
ed its  purpose  and  was  at  an  eaid.  and  tbat 
the  court  erred  in  permitting  the  interlinea- 
tion referred  to.  Under  tbe  Code,  it  is  nec- 
essary that  the  aflBdavU  or  statement  in 
such  cases  contain  an  allegation  that  the 
person  proceeded  against  Is  the  tenant  of  the 
plaintiff,  and  for  this  reason  the  original  af- 
fidavit was  defective;  bnt,  after  the  court 
bad  decided  that  it  was  erroneous  and 
quashed  the  writ.  Linn  moved  that  it  be 
amended  by  making  tbe  interlineation,  above 
copied,  wblch  motion  the  court  sustained, 
and  set  tbe  case  for  trial  six  days  fhex» 
after.  The  amendment  was  authorized  by 
section  1S4  of  ttae  Civil  Code,  fts  eonstraed 
by  this  court  in  the  cases  of  Forayttae  t. 
Hnley,  74  S.  W.  1088.  25  By.  Law  B^.  147; 
Hoffman  ▼«  Mann,  75  S.  W.  219,  25  Ey.  Law 
Bep.  265;  BaUey  v.  Eelley,  38  S.  W.  189,  18 
Ky.  Law  B^.  718;  Herd  t.  Bartln,  80  8.  W. 
794,  26  By.  lAW  Bep.  77;  Witt  T.  WUlls,  85 
8.  W.  228,  27  By.  Iaw  Bep.  417.  Ttae 
ammdment  tay  interlineation  was  somewhat 
Irregular.  Ttae  better  way  would  taave  been 
to  make  an  entirely  new  affidavit  or  state- 
ment containing  tbe  all^Uon  Interlined. 
Tbe  court,  however,  had  the  power  to  and 
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M  pennlt  the  Interlloeatlon,  altbonch  It 
wu  Irr^nilar.  It  cUd  not  affect  file  Bub- 
etantial  risbt  of  «pp«Uant;  be  was  fally  ap- 
prfaed  of  all  tbe  facta  and  cbarges  against 
him,  and  was  glvw  six  daTs*  fnrtber  time  to 
prepaie  for  trial.  To  this  point  we  find  that 
lioD  and  the  court  were  acting  within  the 
hw,  bat  -In  a  somewhat  Irregular  manner. 
Appellant,  howerer,  web  not  prejodlced 
tbereby. 

[I]  The  last  point  argued  by  appellant  1b 
that  tbe  Terdlct,  '^e  Jnry  finds  the  defend- 
ut  gailty,**  was  Told,  as  It  did  not  state  of 
what  the  defendant  was  fonnd  gniltr,  and 
that  therefore  the  judgment  rendered  there- 
on was  also  Told.  The  court  coald  and  ^d, 
however,  render  a  Judgment  on  this  rerdlct 
In  tbe  case  of  Belcher  t.  Barrett,  4  Mete 
307,  It  was  held  that  a  verdict  finding  the 
defendant  "not  gntItT"  was  snffldent  Tbe 
Terdlct  did  not  state  of  what  the  .defendant 
was  not  guilty.  It  seems  logical,  In  view  of 
that  decision,  that  In  this  case,  the  charge 
being  forcible  detainer,  a  verdict  of  guilty 
was  soffidently  clear  and  responelTe.  There 
wnJd  be  no  mistake  as  to  Its  meaning;  there 
was  a  single  issue,  and,  whether  the  verdict 
was  guilty  or  not  guilty,  it  was  sufficiently 
responsive.  All  that  the  law  requires  or  con- 
templates la  that  the  person  found  guilty,  in 
inch  cases,  may  know  the  charge;  therefore, 
as  forcible  detainer  was  the  only  charge  In 
tbe  warrant  in  this  case,  tbe  verdict  of 
snilty  necesBarily  means  that  appellant  was 
entity  of  forcibly  detaining  the  property 
specified.  It  Is  susceptible  of  no  other  ctm- 
Etmction. 

We  are  of  tbe  opinion  that  tbe  lower  court 
properly  sustained  the  demurrer;  therefore 
tbe  Jnc^ment  la  affirmed. 


CITY  OF  LOUISTILLm  v.  LOUISVILLB 
HOME  TELEPHONE  CO. 

(Court  of  Appeals  of  Kentucky.   June  21, 
1912.) 

L  Tklbqbafhs  and  Tiuephonbs  (I  14*)— 
OmAnoR— CoKPLXAHCB  wrra  Fbarchibb. 
Wbere  a  telephone  company's  franchise 
provided  that  It  afaoold  not  Install  any  party 
lines,  the  company  is  not  warranted  In  install- 
inc  sncta  lines,  because  it  charges  cbeaper  toll 
rates  for  tbe  same,  and  the  service  la  approzi* 
■ately  equal  to  that  of  dtreet  Unes. 

lEd.  Note*— For  other  cases,  sea  Telegraphs 
tad  Telephones,  Cent  Dig.  |  8;  Dec  Dig.  { 
14.*! 

1  Telegbafhs  and  Telephohxs  (S  14*)— 

FbASCHIBE— PABTT  lilHES. 

Where  a  franchise  of  a  telephone  company 
troTided  that  it  should  not  Install  any  party 
onn,  and  it  appeared  that  its  predecessor  bad 
osed  party  lines  which  required  separate  aig- 
nalfl  for  each  snbscriber,  and  wblcb  could  be 
heard  by  all,  the  company  was  not  warranted 
in  mBtalUng  par^  lines  over  which,  by  a  spe- 
aal  ffiuipmeot,  the  operator  might  signal  one 
tubscriber  wiuioat  the  others,  tbe  franchise 
provisions  not  being  susceptible  of  conatmction 
that  it  merely  prohibited  old-fashioned  party 


lines;  for,  so  long  as  the  Isnguage  of  an  ordi- 
nance  is  plain  or  unambiguous,  it  is  not  sub- 
ject to  interpretation,  nor  open  to  construction, 
but  mast  be  accepted  and  enforced  as  written. 

[E^  Note.— SN>r  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  1  8;  Dee.  Dig.  f 
14.*] 

S.  Tai^ORAPHS    AND    TELEPHONES    (|  7*)— 

Fbancbuses— Con  DinoMs. 

A  municipality,  in  aelliog  a  telephone  fran- 
chise, may  attach  conditions  for  the  benefit  of 
its  inhabitants;  and  a  condition  that  the  com- 
pany should  instsU  no  partv  lines  is  valid,  and 
is  a  part  of  the  contract  wmch  may  be  enforced 
by  the  city. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  6;  Dec.  Dig. 
I  7.*] 

4.  EsropPEz.  (1  90*)— Equitable  EstopfeIt- 
What  Constituteb.  . 

Where  a  telephone  company,  in  violation 
of  its  franchise,^  installed  party  lines,  but  ex- 
pended no  money,  on  repreaentationa  by  the 
city  that  It  would  not  enforce  tbe  provisions 
of  tbe  franchise,  the  city  Is  not  estopped  from 
obtaining  an  laiouctlon,  merely  because  it  ap- 
peared there  was  a  year's  delay  In  bringing 
the  action  to  trial. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Gent  Dig.  SS  242-256;  Dec.  Dig.  t  90.*] 

5.  Injunction  ({  67*)— Subjects  or  Pbotec- 

TION    —    ENFOBCBMBNT    OB    CONDITION  IN 

Franchise, 

Wbere  the  franchise  of  a  telephone  com* 

Esny  provided  that  It  should  install  no  party 
nes.  an  injunction  will  issue  to  enforce  that 

firovislon;  the  remedy  at  law  for  damages  be- 
Dg  wholly  inadequate,  and  Injunction  being  a 
necessary  remedy  to  prevent  the  oppression  of 
citizens,  which,  presumptivdy.  will  result  from 
a  violation  of  the  condition  m  the  franchise. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  S  135;  DeC;  Dig.  {  67.*] 

6.  COBPOBATIONB  (J  385*)— FBANCHIBB— VIO- 
LATION. 

Where  a  public  service  corporation  vio- 
lates the  provisions  of  Its  franchise  granted  by 
a  municipality,  it  is  presumed  that  the  violation 
will  result  In  oppreaslon  of  the  citizens. 

[Ed.  Note. — For  otber  cases,  see  Corpora- 
tions, Cent  Dig.  U  1645-1547;  Dea  Dig.  f 
385.*] 

Appeal  from  Olrcalt  Court  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  the  City  of  LoulsvlUe  against 
the  Louisville  Home  Telephone  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Clayton  B.  Blakey,  of  Louisville,  for  ap- 
pellant. Helm  Bruce  and  Bruce  &  Bnllltt, 
all  of  Louisville,  for  appellee. 

SSnrriiB,  J.  This  is  an  appeal  from  a 
judgment  of  the  Jefferson  Circuit  Court, 
chancery  branch,  second  division,  dismissing 
an  action  In  equity  brought  by  tbe  city  of 
Louisville  to  enjoin  ^the  LoulBvllle  Home 
Telephone  Company  firom  uaing  in  its  tele- 
phone system  in  the  city  what  are  known  as 
party  lines. 

Tlie  appellee.  LonlsviUe  Home  Ttfqilume 
Company,  is  operating  its  exchange  and 
lines  in  Louisville  under  a  franchise  which 
was  acquired  by  purchase  from  the  city  in 
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the  year  6t  11300,  under  an  ordinance  aa- 
thorlzins  Its  sale  according  to  the  eonstltn- 
tlonal  method. 

By  section  0  of  the  ordinance,  It  was  pro- 
vided in  part :  "There  shall  be  no  party  lines 
constructed  or  maintained  by  the  owner  or 
company  operating  mch  telephone  system  or 
plant.   •  • 

It  is  alleged  In  the  petttlon  and,  in  effect, 
admitted  by  the  answer  that  appellee  has, 
since  the  beginning  of  1909,  operated  its  tele- 
phone system  in  violation  of  the  above  pro- 
vision of  section  9  of  the  ordinance  by  main- 
taining party  lines  in  the  city  of  Louisville. 
It  is,  however,  averred  in  the  answer :  First 
That  In  so  doing  It  only  violated  the  letter 
of  the  ordinance,  6nd  that  no  one  is  being 
injured  by  Its  operation  of  party  lines.  Sec- 
ond. That  its  party  lines  are  not  of  the 
character  which  section  9  was  intended  to 
prohibit  Third.  That  the  injunction  asked 
by  the  appellant  city  was  properly  refused 
by  the  circuit  court,  because  of  Its  failure  to 
prosecute  the  action  with  due  dIUgence,  and 
for  the  further  reason  that  no  present  or 
prospective  Injury  was  shown  to  have  re- 
sulted to  the  city  or  its  Inhabitants  from  ap- 
pellee's operation  of  the  party  lines  com- 
plained of. 

[1]  Prior  to  1900,  the  Cumberland  Tele- 
phone A  Telegraph  Company  owned  the  only 
telephone  system  In  operation  In  the  city  of 
Louisville.  Its  service  was  regarded  by  the 
city  as  unsatisfactory,  as  it  coald  not  pro- 
vide telephones  to  all  who  desired  them; 
and,  besides,  used  the  party  line  system,  by 
which 'It  would  sometimes  put  as  many  as 
10  of  its  patrons  on  a  line,  the  effect  of 
which  was  that  whenever  the  signal  bell 
rang  for  one  of  the  subscribers  on  the  party 
line,  it  rang  for  all  the  subscribers  on  that 
line.  This  system  required  the  comimny,  If 
it  had  a  number  of  subscribers  on  the  line, 
to  divide  them,  so  Oiat  a  call  for  half  of  the 
subscribers  on  the  line  would  be  by  short 
rings,  and  for  the  other  half  hy  l«mg  rings ; 
each  subscriber  having  his  number.  To  car- 
ry the  lllDBtration  further :  If  there  were  10 
persons  on  the  line,  they  woald  be  so  dassi- 
fled  aa  that  Kos.  1,  :^  8,  4,  6,  would  heloi^ 
to  one  tiass,  and  Nob.  0,  7,  8,  9,  10,  to  the 
other  class;  and  that  the  ring  for  No.  2 
would  be  by  two  short  rings,  and  for  No.  7 
by  two  long  rings.  Also  the  call  for  No.  6 
would  be  by  five  abort  rings,  and  for  No.  10 
by  five  IffiOg  rings. 

Under  snch  a  system,  the  only  way  a  snh- 
scriber  oonld  tell  whether  the  call  was  for 
him  was  to  count  tlie  number  of  rings  of  the 
bell;  and  not  only  had  he  to  count  the  nnm- 
ber  of  rings,  but  also  to  note  the  length  of 
the  rings.  It  can  readily  be  seen  that  such  a 
system  wonld  necessarily  canse  an  abnost 
constant  Jingling  of  bells  and  consequent  con- 
fusion of  mind*  among  the  patrons  of  the 
Telephone  Company.  In  view  of  this  condi- 
tion of  affairs,  it  is  eaay  to  imderstand  why 


the  goieral  council  of  the  dtj  of  Lonfsrill* 
In  passing  the  ordinance  of  1900  wlCli  respect 
to  the  sale  of  the  new  telephone  frantihisQ 
Imwrted  tiierdn  tlie  provision  found  in  seo 
tlon  9,  prohibiting  the  use,  by  the  purcliaael 
of  such  franchise,  of  the  party  line  system. 

Following  the  pnrchaae  of  its  francbise  la 
1900,  app^lee  ccmstructed  and  put  in  opera*, 
tlon  in  the  city  of  Louisville  Its  telephonaj 
exdiange  and  lines,  In  doing  which  It  appar-^ 
ently  complied  with  all  tbe  reqniremeDts  of 
the  ordinance  under  which  Its  franclilse  wac^ 
acquired.   Indeed,  it  seona  to  have  operated 
its  telephone  system  from  the  time  of  its 
construction  down  to  1909  without  the  nee 
of  the  party  line  service  It  Is  dalmed  for 
it  that  there  was,  la  1909,  such  an  increased 
public  demand  for  its  servloe  that  it  waa  un- 
able with  Its  single  line  system,  then  In  use, 
to  supply  any  considerable  part  0t  the  in- 
creased nunriwr  of  persons  desiring  its  tele- 
phones; in  other  words,  that  Its  physical 
capacity  was  miequal  to  the  task  of  supply- 
ing <he  increased  demand  for  telepbones 
made  upon  It;  and  that,  as  it  waa  thai  car- 
rying a  lai^e  bonded  Indebtedness,  It  was  not 
financially  able,  nor  did  It  have  sufficient 
credit,  to  incur  the  esjpeaae  of  Increaslns  its 
poles  and  lines  to  snch  an  extent  aa  would 
have  enabled  it,  by  the  8iiu;le  line  s^tem. 
to  supply  snch  demand.  Under  these  condi- 
tions, appdlee  attempted,  in  1009,  to  Install 
the  party  line  system  wlIJi  the  aid  of  an  ap- 
paratus, known  aa  the  "Harmonic  Selective 
Equipmoit'*  by  the  operation  of  wUdi,  It  is 
claimed,  with  as  many  as  four  persons  on  a 
line,  the  operator  can  select  any  of  the  four 
whom  he  desires  to  call,  and  may  call  blm 
without  calling  the  othns  on  the  line  In 
Its  Qse  of  the  harmonic  selective  equlimmt 
and  its  attendant  party  line  ayst^  appellee, 
howevw,  confined  the  number  of  persona  on 
a  line  to  two,  and  by  this  means  doubled  the 
capacity  of  its  system  as  a  whole,  becanse  it 
was  thereby  enabled  to  serve  two  persons  on 
a  line,  where  before  It  coold  serve  but  one. 

Appellee's  contention  that  no  one  Is  being 
Injured  by  the  party  line  service  operated  by 
it  is  based  on  the  theory  that,  as  the  rental 
of  the  party  line  telephone  la  less  than  that 
of  the  sfaigle  line  telephone,  many  persons 
use  the  former  who  would  be  unable  to  use 
the  latter,  and  but  for  the  party  line  tele- 
phone would  not  use  a  telephone  at  all.  If 
there  were  no  ordinance  to  control,  and  the 
case  could  be  decided  on  purely  equitable 
principles,  this  argument  wonld  have  more 
weight;  but  the  preference  of  the  subscriber 
for  the  party  line  cannot  condone  the  ap- 
pellee's violation  of  the  ordinance  in  using 
tho  party  line  system  It  prohibited.  Section 
9  of  the  ordinance  fixes  the  rates  'which  ap- 
pellee may  charge,  and  those  rates  it  is  en- 
titled to  charge  for  the  service  It  raiders. 
Irrespective  of  whether  that  service  Is  single 
line  or  party  line  service.  As  well  argned 
by  counsel  for  aniellant.  If  the  Judgmrat  of 
the  drcutt  court  should  be  affirmed,  there 


Digitized  by 


W  GITT  OF  UOVmvUiLE  t.  LOUIBVILIA  HOME  TELEPHOMX  OO,  15 


wflD  flien  be  nothii^  to  probSblt  appellee 
from  oonrertliiK  all  its  lines  Into  party  llnee, 
ctaarslnc  the  rates  named  In  the  ordinance 
tbmfor,  and  fencing  all  its  sntMolbm  to 
take  party  lines.  Hoieovw,  if  we  sbonld  up- 
bold  tbe  rldit  of  tbe  appellee  to  furnish  audi 
part7  line  seirlc^  tbere  would  thai  be  noth- 
tDi  to  prevent  it  trom  putting  ten  snbsctlbers 
an  a  Une^  Instead  of  two. 

[t]  An>^lee*s  further  contention  that  tbe 
party  line  senrlce  Inaugurated  by  it  Is  not 
tbe  dmracto:  of  'par^  line  service  section  9 
of  tbe  ordinance  intended  to  larohibit  cannot 
prevail,  as  it  cannot  Justify  its  violation  of 
tbe  contract  wiUi  the  dty,  expressed  in  the 
ordinance  under  which  Its  franchise  was  ob- 
tained, showing  that  tbe  ordinance  has. 
or  was  Intoided  to  convey,  a  meaning  which 
Us  language  does  not  import,  or  by  showing 
that  Its  manner  of  operating  the  party  line 
serrlce  rrtieves  It  of  the  objectionable  fea- 
tures attending  the  operation  of  the  old  party 
Une  service.  In  other  words,  it  cannot  be 
left  to  appellee  to  alter,,  at  wUl,  tbe  terms  of 
the  contract  nndw  which  it  obtahied  its 
trandilse,  and,  at  the  same  time,  leave  it  to 
it  to  determine  whether  Its  act  In  so  doing 
la  for  tbe  beneBt  w  to  the  injury  ot  the  pub- 
lic 

We  are  not  convinced  by  tlie  record  before 
OS  that  the  use  of  the  harmonic  selective 
equipmoit,  in  connection  with  the  operation 
of  the  party  lines  by  appellee,  does,  In  fact, 
relieve  same  <tf  all  the  objectionable  features 
attaiding  the  use  of  the  old  party  line  serv- 
ice^ It  does  confine  signaling  to  the  ringing 
of  the  bell  of  the  subscriber  called  on  the 
party  Une;  but,  according  to  the  testimony 
of  appellees  two  witnesses,  Coleman  and 
Pogue,  it  does  not  prevent  each  subscriber 
on  audi  Une  from  hearing  what  may  be  said 
to  or  by  the  other  subscribers  on  tbe  same 
line,  which  was  one  of  the  evils  of  the  old 
par^  line  BaTic& 

[I]  It  Is  manifest  that  the  provision  probl- 
biti^  tlte  use  of  party  lines  was  a  condition 
of  Che  contract  by  whldi  appellee  acquired 
its  franchise,  and  that  tbe  condition  was  one 
which  tbe  dty  had  tbe  right  to  impose.  In 
Joyce  on  Franchises,  it  is  said:  "If  require- 
ments are  exacted  or  duties  imposed  by  ordi- 
nance, whteb,  if  oiforced,  would  Impair  the 
obligations  of  a  gas  and  electric  Ugbt  com- 
pany's contract,  nevwtiieless  tbe  company 
is  not  thereby  relieved  from  offering  to  do 
those  things  which  it  Is  lawfully  bound  to 
da  *  *  *  And  where  a  statute  author^ 
Ises  a  <ltj  to  grant  by  resolution  or  ordi- 
nance, under  audi  conditions  as  the  common 
councU  may  dean  propw,  to  any  poson  or 
eorporatiim  the  right  to  erect  and  maintain 
lo  tbe  streets,  aUetys,  and  other  public  places 
of  such  dty,  poles,  wires,  and  other  neces- 
sary appliances,  for  the  purpose  of  supply- 
log  electric  or  otlier  U^t,  the  dlacretlou  of 
the  common  councU  is  not  confined  to  the 
Diere  reatrlctimi  of  methods  of  lue,  but  ex- 
toidB  to  the  restriction  ta  ttaoB,  and  the  stat 


utory  authority  confored  carries  with  It  an 
unreserved  discretion  and  the  right  to  Im- 
pose any  terms  on  the  grant  not  forbidden 
by  law ;  and  a  statutory  authority  to  revoke 
such  license  maj  be  given  to  such  dty,  and 
It  may  be  exercised  by  it" 

Again.  In  section  842,  It  Is  said:  "So  It 
is  declared  that  it  has  never  been  doubted 
that  tbe  legislative  authority,  In  making  a 
grant  of  a  corporate  franchise,  can  prescribe 
such  terms  and  such  conditions  for  its  ac- 
ceptance and  for  Its  enjoyment  as  it  shall 
deem  best,  not  Inconsistent  with  constitu- 
tional limitations.  The  manner  of  enjoying 
the  franchise.  Its  life,  Its  scope,  are  all  sub- 
jects of  legislative  control." 

In  section  348  it  la  further  said:  "If  a 
dty  grant  a  franchise  to  a  corporation  for 
a  term  authorized  by  law,  and  the  conditions 
thereof  are  accepted,  the  same  constitutes  a 
contract  between  the  parties,  the  violation  of 
which  la  tbe  subject  of  litigation  In  an  or- 
dinary proceeding."  Cblcago  General  By. 
Co.  V.  City  of  Chicago.  176  lU.  253,  52  N.  B. 
880,  66  L.  R.  A.  859,  68  Am.  St  Bep.  188. 

In  tbe  case  of  Moberly  v.  Richmond  Tele- 
phone Co.,  126  Ky.  S60,  108  S.  W.  714,  81 
Ky.  Law  Rep.  783,  we  said :  "Under  the  pres- 
ent Constitution,  a  dty  may  sell  such  fran- 
chise at  public  sale  to  the  highest  and  best 
bidder  for  a  term  of  not  exceeding  20  years, 
though  they  are  not  exduslve.  Without 
such  sales,  dties  may  not  gradt  such  fran- 
chises. Section  164,  Constitution.  The  city 
muy  annex  any  lawful  condition  to  the  ex- 
ercise of  the  franchise,  which  becomes  a  part 
of  the  contract  under  whldi  it  Is  thenceforth 
used." 

In  the  Instant  case  tbe  language  of  tbe 
ordinance,  under  which  appellee  acquired 
Its  franchise,  expressly  declares  In  plain  un- 
ambiguous terms  that  "tbere  shaU  be  no  par- 
ty  lines  constructed  or  maintained  by  the 
owner  or  company  operating  such  teleitfione 
system  or  plant." 

It  Is  a  well-known  rule  of  construction 
that  so  long  as  the  language  of  the  statute  or 
ordinance  Is  plain  or  unambiguous.  It  Is  not 
subject  to  Interpretation,  nor  opai  to  cmi- 
strudton,  but  must  be  accepted  and  enforced 
as  it  Is  wrlttm. 

As  said  by  Judge  Story,  in  Gardner  v. 
CoUlns,  2  Pet  68,  7  L.  Ed.  847;  "What  the 
leglslatln  intuit  was  can  be  d^dved  only 
from  tbe  words  they  have  used.  We  can- 
not specidate  beyond  tbe  reasonable  import 
of  those  words.  The  spbrlt  of  the  ad  most 
be  extracted  from  the  words  of  the  act  and 
not  trom  conjedures  aUunde."  Duncan  v. 
Omnbs,  ISl  Ky.  889,  116  S.  W.  222;  Oreoi 
V.  Ooumranwealtb,  15  Ky.  Law  Bep.  800, 
Commonwealth  ▼.  Qlover,  182  Ky.  088,  116 
3.  W.  769,  Lewl^  Sutherland,  Statutory  Oon- 
struction,  i  364;  Swarts  v.  Siegel,  U7  Fed. 
18,*  54  G.  C.  A.  390;  28  Cyc.  888 ;  DUlon's 
Munidpal  Corporations,  vol.  2,  |  646. 

In  ^ew  of  the  language  and  meaning  tt 
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tlie  ordliuuiee  In  qnestloitt  It  Is  not  material 
wbetber  the  coat  to  the  aniellee  of  maintain- 
ins  a  dlzect  or  atngjtt  Une  serrloe  1^  or  not^ 
greater  than  Oat  of  malntalnlnc  a  part? 
line  saniee,  or  whethor  It  la  financially  on- 
able  to  maintain  a  direct  or  alible  Une  serr- 
ice  for  ea^  of  its  patraw.  It  Is  suffidrat 
that  tile  condition  contained  in,  tiie  ordi- 
nance under  which  it  acqnired  Its  francblae. 
prohibits  it  from  constmctlng  or  maintain- 
ing par^  lines  In  the  conduct  of  Its  business. 
The  condition  Is  therefore  a  part  of  its  con- 
tract with  the  city ;  and  If  the  city  insists 
upon  Its  compliance  with  that  condition  ap- 
pellee can  be  compelled  by  the  courts  to  do 
so,  even  if  the  result  should  be  the  loss  to 
It  of  the  profits  it  has  been  accustomed  to 
realize  from  Its  business. 

[4]  Appellees'  third  and  final  contention, 
that  the  injunction  was  properly  refused  by 
the  circuit  court,  first,  becanse  of  appellant's 
delay  In  prosecuting  the  action,  and  second, 
because  no  substantial  or  prospective  Injury 
was  shown,  finds  no  support  from  the  record. 
The  suit  was  pending  about  a  year.  We  do 
not  mean  to  say  that  It  could  not  have  been 
sooner  tried,  but  whether  the  trial  was  delay- 
ed for  political  reasons,  as  claimed  by  appd- 
lee's  counsel,  or  other  improper  cause,  does 
not  appear  from  the  record;  at  any  rate, 
the  delay  was  not  bo  exceptional  as  to  au- 
thorize ua  to  Impute  bad  faith  to  those  who 
represented  appellant  in  its  preparation  and 
trIaL  The  case  does  not  appear  to  be  one 
In  which  appellee,  at  the  city's  instance,  or 
with  Its  consent,  has  expended  money  for 
its  benefit,  or  performed  some  act  for  its  ad- 
vantage, which  It  has  accepted,  or  in  good 
faith  should  accept;  therefore  there  is  no 
ground  of  estoppel  apmrent  So  far  as  we 
can  see,  the  matters  of  d^enae  relied  on  by 
the  appellee  are  mere  supposed  equities, 
which  cannot  excuse  Its  use  of  the  partr 
lines  In  the  telephone  service.  In  the  face  of 
the  express  prohibition  of  the  ordinance,  un- 
der which  its  right  to  use  the  city's  streets 
for  its  business  was  acquired. 

[1, 91  We  think  Injunction  the  proper  rem- 
edy In  this  case.  The  Injury  resulting  from 
SKKllee's  violation  of  the  ordinance  of  the 
was  an  injury  to  the  municipality  and 
its  inhabltanta  of  a  permanrat,  continuing, 
and  irr^rable  nature;  and  alao  such  in 
character  as  not  ansceptlble  of  accurate 
pecuniary  estimation.  Moreover,  where  the 
remedy  at  law  is,  as  here,  manifesUy  inade- 
quate, it  la  a  well-recognized  rule  that  a 
court  of  equity  may,  at  the  suit  of  the  state 
or  municipality  granting  a  franchise,  by  in- 
junction compel  a  recalcitrant  public  serv- 
ice corporation,  to  whl(di  It  was  granted,  to 
abide  by  its  terms,  although  no  actual  In- 
jury result  to  the  state  or  municipality  from 
the  corporation's  violation  of  the  frandiise. 
This  la  so,  because  In  such  case  the  corpora- 
tion's breach  of  the  contract  especially  if 


it  arlsea  out  of  the  doing  of  an  act  vXilcb 
the  contract  declares  shall  not  be  done,  will 
^VBumpUvely  result  In  the  oppreaalon  of  the 
dtbsms.  Otimb.  Telephone  ft  IM^rapb  Go. 
T.  Clt7  of  Hidanan,  129  Ky.  220,  lU  S.  W. 
811,  88  Ky.  Law  Bcnih  730;  OreMiup  Connty 
T.  MayBvllle  &  B.  S.  R.  B,  Co.,  88  Ey.  669v 
U  S.  W.  774,  11  Ey.  Lav  Rep.  100;  Dun- 
can, Trustee,  t.  Central  Passenger  Ry.  Co., 
85  Ky.  532,  4  S.  W.  228,  0  Ky.  Law  Rep.  92; 
HazeUp  T.  Lindsey,  03  Ky.  17,  IS  &  W.  832. 
13  Ey.  Law  Rep.  018;  HlUlard  t.  Fetter, 
127  Ey.  85,  105  8.  W.  116,  81  Ey.  Law  Bep. 
1330. 

A  most  exc^ent  statement  ot  the  law  on 
this  subject  Is  eontainedi  In  Pom^y'a  E:q. 
Rem.  VOL  6,  |  263,  wherein  it  la  said :  "In 
determining  whether  an  injunction  will  tie 
Issued  to  protect  any  right  of  property,  to 
enforce  any  obligation,  or  to  prevent  any 
wrong,  there  is  one  fundamental  principle 
of  the  utmost  Importance  which  furnishes 
the  answer  to  any  questions,  the  solution  to 
any  difficulties  that  may  arise.  This  prin- 
ciple is  both  afilrmaUve  and  negative,  and 
the  affirmative  side  of  It  should  never  be 
lost  sight  of,  any  more  than  the  negative 
Bide.  The  general  principle  may  be  stated 
as  follows:  Whenever  a  right  exists  or  la 
created,  by  contract,  by  the  ownership  of 
property,  or  otherwise,  cognizable  in  law,  a 
violation  of  that  right  will  be  prohibited,  un- 
less there  are  other  considerations  of  policy 
or  expediency  wblcb  forbid  a  resort  to  this 
prohibitive  remedy." 

Being  of  the  opinion  that  the  circuit  court 
erred  in  refusing  the  Injunction  asked  by  ap- 
pellant, the  judgment  iB  reversed,  and  the 
cause  remanded,  with  directions  to  set  It 
aside,  that  another  may  be  entered,  granting 
the  injunction  as  prayed  In  the  petition. 

LASSING,  J.,  not  sitting. 


PATRICK  et  sL  r.  FLETCHBR  et  aL 

(Court  of  Appeals  of  Eentucky.   June  2% 
1912.) 

1.  Schools  and  School  Distbicis  (S  G3*)— 
OmcEa  —  QuAUriGATioN  —  Decision  ow 

COUNTT  SUPBBINTBNniin^APPBAU 

Ky.  Sl  I  4426a,  sabaec.  4,  provides  that 
trustees  of  school  subdistricts  shall  choose  one 
trustee  to  be  chairman,  and  that  any  vacancy 
in  a  trusteeship  shall  be  filled  by  appointment 
by  that  division  of  the  educational  division  of 
which  it  is  a  psrt;  that  on  a  vacancr  in  the 
chairmanship  of  a  board  the  county  superio- 
tendent,  after  the  district  election,  shall  call  a 
meeting  to  elect  a  chairman,  until  which  time 
the  board  may  choose  one  of  its  members  as 
temporary  chairman.  Section  4436  provides 
that  in  case  of  controverted  right  to  tue  office 
of  trustee  the  county  superintendent  may  rec- 
ognize a  trustee  among  the  contestants  until 
the  dispute  has  been  settled.  Section  4418  em- 
powers the  county  superintendent  to  decide  all 
questions  of  the  administrative  duties  of  school 
offices,  with  appeal  on  petition  to  the  Superin- 
tendent of  Public  Instruction;  and  section  4306 
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empowen  the  SnperinteodeDt  of  Pablic  Iq- 
■tniction,  oa  written  request  of  a  county  super- 
totendent,  to  decide  any  guestioD  a*  to  the 
■dministratiTe  duties  of  omcera  and  teachers, 
such  decision  to  be  final,  unless  appealed  to  the 
State  Board  of  Slducation.  The  county  super- 
inteodent,  on  a  petition  to  recognize  petitioner 
as  a  trustee  of  a  school  snbdistrict,  heard  the 
contest,  and  held  that  contestee  was  the  duly 
qoalified  acting  trustee.  On  appeal  to  the  Su- 
perintendent of  Poblic  Instruction,  this  order 
was  reversed,  and  the  last  ruling  was  aflSrmed 
by  the  State  Board  of  Education.  Held,  that 
the  qneatiou  at  issue  did  not  relate  to  an  nd- 
ministratiTe  detail  of  the  office  of  trustee,  but 
involTed  title  to  the  office,  and  that  neither 
the  coanty  superintendent,  the  Superintendent 
of  Public  Instruction,  nor  the  State  Board  of 
Education  had  the  power  to  determine  the  title 
to  the  office,  although  the  contestant  recog* 
nixed  by  the  county  aaperintendent  was  acting 
trustee  until  ■ettlenient  of  the  eontroTersy- 
bat  the  question  could  only  be  finally  settled 
by  the  courts. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
Scbool  Districts,  Cent  Dig.  |S  114,  14&-ld0; 
Dec  Dig.  I  63.*] 

2.  Apeui.  aud  Bkbob  (S  1116*)— Dispobi- 

TlOIf  OF  GA8B— AfFIBIUNCB. 

In  a  soft  to  determine  the  right  to  the 
office  of  trustee  of  a  school  snbdistrict,  where 
plaintiff  asserted  liis  right  thereto  and  defend- 
ant, by  counterdaim,  asserted  his  right,  where 
ae  trial  court  did  not  dedde  which  was  en- 
titled to  the  office,  but  merely  dismissed  both 
petition  and  counterclaim,  it  was  necessary,  on 
appeal  from  a  dismissal  of  defendant's  counter- 
cLaim.  that  the  Court  of  Appeals  should  deter- 
mine whether  he  was  entitled  to  the  office. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent.  Die  »  4411,  402;  Dec  Dig.  { 
U16.*3 

3.  Schools  and  School  Distbioib  (|  63*)— 
OmcEB— Trubtbi— ABssnci  nor  Cbbatino 
Vacanct. 

A  trustee  of  a  school  snbdistrict  tempora- 
rily absent  from  the  state  from  the  fall  of  1909 
imtil  aboDt  the  Ist  of  April.  1910,  did  not,  by 
tnch  ahsence,  vacate  bis  office. 

fEd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  114,  148-160; 
Dec  Dig.  I  6S.*] 

4  Appeal  and  Ebbob  ({  1117*)— Bxmw- 

Scope  of  Dkcisioit. 

In  a  suit  over  the  title  to  the  office  of  trus- 
tee o(  a  school  sabdiatrict,  In  which  plaintiff, 
by  bis  petition,  and  defendant,  by  counterclaim, 
Hch  asserted  titie  to  the  office,  and  the  lower 
conrt  dismissed  both  petition  and  counterclaim, 
withont  deciding  whicn  was  entitled  to  the  pe- 
tition, on  appeal  by  the  defendnut  alone,  the 
court  cannot  decide  that  plaiDtiff  was  entitled 
to  the  office. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4413;  Dec.  Dig.  fi  1117.*] 

Appeals  from  Circuit  Court,  Magoffin 
County. 

Action  by  Silaa  Fletcher  and  another 
tgalnst  Tom  Patrick  and  others,  with  coan- 
terclalm  by  defendant  Patricli.  Action  and 
cDonterclaim  dlsmtssed,  and  defendants  ap- 
peal. Affirmed. 

Separate  actlona  by  Walter  Catne  against 
Harrison  Coldiron,  by  Frank  Faircfattd 
against  Glenn  Salyer,  by  Blanche  Salyer 
against  Silas  Fletcher,  by  Daisy  Patrick 
agaiiut  Kelse  Salyer,  by  Cora  Kelly  against 
Joe  O.  Aniett,  and  by  James  M.  May  against 
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Pearl  Bailey;  respectlTely.  Judgment  for  de- 
fendants, and  plalntlfb  appeaL  Affirmed. 

Separate  actlrais  by  Joe  Marshall  against 
J.  W.  Cole  and  hy  Jack  Rice  against  M.  H. 
Salyer.  From  a  judgment  of  dismissal,  de- 
fendants &pi;»eal.  Affirmed. 

N.  P.  Howard,  of  Salyersrllle,  for  appel- 
lants. Byrd  ft  Howard,  of  Jackson,  for  ap- 
pellees. 

CARROLL,  J.  This  record  contains  nine 
appeals  prosecuted  from  nine  separate  Judg- 
ments Involving  the  complicated  affairs  of 
educational  division  No.  2,  In  Magoffin 
comity.  \ 

One  of  the  salts  was  brought  by  Silas 
Fletcher  and  T.  J.  Fletcher  against  Tom 
Patrick,  F.  M.  Patrick.  J.  H.  Adams,  and  ' 
Martha  B.  Amett  Six  of  the  suits  were 
brought,  respectively,  by  Walter  Calne 
against  Harrison  Coldirou,  Frank  Fairchlld 
against  Qlenn  Salyer,  Blanche  Salyer  against 
Silas  Fletcher,  Daisy  Patrick  against  Kelse 
Salyer,  Cora  Kelly  against  Joe  G.  Amett,  and 
James  M.  May  against  Pearl  Bailey.  Two  of 
the  suits  were  brought,  respectively,  by  Joe 
Marshall  against  J.  W.  Cole,  and  Jack  Rice 
against  M.  M.  Salyer. 

The  suit  of  Fletcher  against  Patrick  In- 
volves the  title  to  the  office  of  chairman  of 
the  board  of  educational  division  No.  2,  and 
the  title  to  the  trusteeship  In  snbdistrict  No. 
3  of  this  educational  division.  The  suits  of 
Calne,  Fairchlld,  Salyer,  Patrick,  Kelly,  and 
May  Involve  the  question  as  to  whether  the 
plaintlfTs  or  the  defendants  had  the  right 
to  teach  six  of  the  common  schools  In  edu- 
cational division  No.  2  for  the  school  year 
ending  June,  1911.  The  suits  of  Marshall 
against  Cole,  and  Rice  against  Salyer,  In- 
volve the  question  as  to  whether  the  plain- 
tiffs or  the  defendants  were  entitled  to  act 
as  trustees  of  snbdistrlcts  Nos.  2  and  13. 

The  controversy  In  these  cases  grows 
chiefly  ont  of  the  facts  appearing  In  the 
suit  of  Silas  and  T.  J.  Fletcher  against  the 
Patricks,  Adams,  and  Amett,  and,  as  the 
disposition  of  this  suit  practtcally  settled  the 
questions  arising  In  tbe  other  suits,  we  will 
dispose  of  it  first. 

In  1909,  T.  J.  Fletcher  was  elected  trustee 
of  snbdistrict  No.  8,  in  educational  division 
No.  2,  and  soon  thereafter  was  elected  as 
chairman  of  this  educational  division,  which 
consisted  of  13  snbdistrlcts  and,  consequent- 
ly, 13  trustees.  In  the  fall  of  1909,  T.  J. 
Fletcher  went  to  some  of  the  Western  states, 
where  he  remained  until  about  the  Ist  of 
April,  1910.  Whether  he  left  the  state  for 
the  purpose  of  permanently  removing  there- 
from, or  was  only  on  a  visit  and  sight-see 
Ing,  intending  to  retum,  is  a  question  abont 
which  there  Is  much  dispute;  Fletcher  In- 
sisting that  be  never  bad  any  Intention  of 
removing  his  residence  from  Magoffin  coun- 
ty, but  always  had  the  purpose  of  retum- 
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iBf,  as  he  did  do  In  the  spring  of  1010; 
while  Adams  and  the  nitrldts  Insist  that  he 
left  the  state  with  the  Intention  of  ronaining 
away,  and  thereby  vacated  his  office  as 
trustee  and  chalnnan.  It  appears,  bowerer, 
that  dnrlnff  his  absence  J.  H.  Adams,  who 
was  a  trustee  In  the  edncattonal  division, 
was  designated  as  temporary  cbalrmaD,  and 
as  sach  chairman  was  authorized  to  and 
did  sign  such  reports  as  it  was  necessary  the 
chairman  slionld  sign;  and  that  F,  iS. 
Patrick  was  dected  by  the  monbers  of  the 
educational  board  to  fill  the  vacancy  sup- 
posed to  exist  in  the  trusteeship  held  by 
Fletcher.  About  tlie  1st  of  April,  1910. 
Bletcher  returned  to  Bfagoffln  county,  and. 
upon  his  retnni,  was  recc^nized  by  the  coun- 
ty superintradent  as  the  trustee  In  the  dis- 
trict in  which  he  had  been  elected  and  as 
chairman  of  the  educational  division. 

After  this,  and  on  June  8,  1010,  Adams, 
who  bad  been  acting  as  chairman  in  place  of 
Fletcher,  and  Patrick,  who  bad  been  acting 
as  trustee  instead  of  Fletcher,  filed  their  pe- 
tition with  the  county  superintendent  of 
Magoffin  county,  asking  that  the  county  su- 
perintendent recognize  Adams  as  chairman 
and  Patrick  as  trustee.  To  this  petition, 
Fletcher  filed  an  answer,  and,  upon  hearing 
the  case,  the  county  superintendent,  Martha 
B.  Amett.  on  the  13th  of  June,  1910,  etitered 
an  order  declaring  that  Fletcher  was  the  duly 
elected,  qualified,  and  acting  trustee  in  sub- 
district  No.  3,  in  educational  division  No.  2, 
and  that  he  was  also  the  legally  elected 
chairman  of  that  division.  From  this  Judg- 
ment of  the  county  superintendent,  Adams 
and  Patrick  appealed  to  the  Superintendent 
of  Public  Instruction  of  the  state,  and  tbls 
officer,  on  the  24th  of  June,  1910.  reversed 
the  finding  of  the  county  superintendent,  and 
held  that  Patrick  was  the  trustee  and  Ad- 
ams the  chairman.  On  the  same  day  an  ap- 
peal was  taken  from  the  Judgment  of  the 
Superintendent  of  Public  Instruction  to  the 
State  Board  of  Education,  and  this  board, 
on  June  24,  1910,  affirmed  the  ruling  of  the 
Superintendent  of  Public  Instmctlon.  On 
the  following  day,  June  2S,  1910,  at  an  early 
hour  In  the  morning,  Fletcher,  claiming  to 
be  the  chairman  of  the  educational  division, 
called  a  meeting  of  the  trustees,  at  which 
meeting  there  was  present  more  tban  a  ma- 
jority of  the  trustees,  and  13  teacbers  were 
selected  and  mployed  to  teach  the  13  schools 
In  this  educational  division  for  the  school 
year  ending  Jane,  1911.  A  few  hours  after 
this,  and  on  the  same  day,  Adams,  also 
claiming  to  be  the  chairman  of  this  educa- 
tional division,  held  a  meeting,  at  which 
tbere  was  present  8  or  9  persons,  purporting 
to  be  trustees  of  this  educational  division, 
and  at  this  meeting  13  teachers  were  select- 
ed and  employed  to  teach  the  schools  In  the 
district.  Seven  of  the  teachers  employed  at 
the  meeting  presided  over  by  Adams  were 
the  same  persons  that  had  been  previously 
selected  and  employed  by  the  meeting  pre-- 


sided  over  tnr  Fletcher;  but  6  of  flie  teacli- 
en  were  persons  other  than  those  selected  at 
the  Iletcher  meetli^. 

If  the  decision  of  the  comity  siqterlnten- 
dent  In  the  controversy  betweea  Fletcher  and 
F.  IL  Patrick,  made  on  June  IS,  1010,  was 
such  a  decision  as  could  not  be  reviewed  or 
reversed  by  the  Superintendent  of  Pablic  In* 
stroction  or  the  State  Board  of  Education, 
thm  on  June  26th  Fletcher  was  the  trustee 
In  auhdlstrict  Mo.  S,  and  the  chairman  of 
educational  division  board  No.  2,  and  the 
teacbers  selected  at  the  meetli«  presided  over 
by  him  were  legally  selected  and  employed. 
On  the  other  tuatd.  If  Uie  decision  of  tbe 
county  suiKrintendent,  recognizing  Fletcber 
as  trustee  and  dialrman,  was  subject  to  re- 
view by  the  Superintendent  of  Public  In- 
struction or  the  State  Board  of  Education, 
or  both,  Fletcher  was  neither  trustee  nor 
chairman  on  June  25th,  and  so  the  meeting 
called  and  presided  over  by  him  was  not  au- 
thorized to  select  or  employ  teachers.  Sav- 
ing this  view  of  the  matter,  the  first,  and. 
Indeed,  the  controlling,  question  in  this  case 
Is  whether  or  not  the  decision  of  the  county 
superintendent,  recognizing  Fletcher  as  trus- 
tee, was 'subject  to  review  the  Superin- 
tendent of  Public  Instruction  or  the  State 
Board  of  Education. 

Subsection  4  of  section  4426a  of  the  Ken- 
tucky Statutes  provides,  In  part,  that  the 
trustees  of  the  varlons  subdistrlcts  of  each 
educational  division  shall  choose  one  of  tbe 
trustees  to  be  chairman  and  one  to  be  secre- 
tary of  the  division  board;  and  further  pro- 
vides that  "any  vacancy  that  may  exist  In 
the  trusteeship  of  any  school  subdlstrlct  sbalt 
be  filled  by  appointment  by  the  division  of 
the  educational  division  of  which  said  sub- 
district  is  a  part,  and  to  them  petition  may 
be  made  by  the  voters  of  the  subdlstrlct. 
Should  the  office  of  chairman  of  a  division 
board  become  vacant  the  county  -  superin- 
tendent, as  soon  as  the  election  has  been 
held  to  elect  a  subdlstrlct  trustee  as  above 
provided,  shall  call  a  meeting  of  said  division 
board  and  shall  th&a  proceed  to  elect  an- 
other chairman,  and  until  a  chairman  la  so 
elected  such  division  board  may  choose  one 
of  Its  members  as  a  temporary  chairman." 

In  section  4436  It  la  provided  in  part  that, 
"In  case  of  controverted  right  to  the  office 
of  trustee,  tbe  county  superintendent  is  em- 
powered to  recognize  a  trustee  among  the 
contestants  until  the  dispute  has  been  set- 
tled." 

Section  4418  provides  that  "the  county 
superintendent  shall  decide  all  questions  of 
difference  or  doubt  touching  the  adminis- 
trative duties  of  the  officers  and  teachers  of 
common  schools  In  his  county,  but  appeals 
from  his  acts  and  decisions  may  be  had  on 
petition  of  any  interested  person  to  the  Su- 
perintendent of  Public  Instruction.   •    •    • " 

Section  4396  provides  In  part  that  "the 
Superintendent  of  Public  Instruction  shall 
at  the  written  request  of  any  county  sup&c- 
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bitaident  of  common  BChools  decide  any 
question  of  difference  or  doubt  toacbing  the 
tdmlniatntlve  duties  of  tbe  ofilce»  and 
teacben  of  tbe  common  schools  of  his  coun- 
ty. The  dedslon  of  tbe  Superindentent  of 
Public  Instrnctlon  ahall  In  sncb  case  be 
final,  nnleea  appeal  be  prosecuted  from  tala 
dedslon  to  the  State  Board  of  Bdncation 
within  thirty  days." 

[1]  It  will  be  observed  that  imder  section 
4136  it  la  the  right  and  duty  of  tbe  county 
si^alntendent,  when  a  controvert  arises 
as  to  who  Is  entitled  to  hold  the  office  of 
tni^ee,  to  recognize  one  of  tbe  contestants 
as  trustee  until  the  dlspate  has  been  settled. 
Here  a  controTersy  did  arise  betweut  Pat- 
rick and  Fletcher  as  to  which  one  of  them 
was  entitled  to  hold  the  office  of  trustee,  and 
tbe  county  superintendent  recognized  Fletch- 
a  as  »titled  to  the  office.  If  Fletcher 
was  eititled  to  the  office  of  trustee,  no  ques- 
tion can  be  or  is  raised  as  to  his  right  to 
bold  the  office  of  chairman  of  the  dirlalon 
board,  as  the  trustees  of  tbe  dlrlslou  board, 
tmder  subsection  4  of  section  4426a,  have  the 
right  to  elect  a  chairman,  and  also  the  right 
to  choose  one  of  their  members  as  temporary 
cfaalrman.  While  conceding  that  the  county 
superintendent  had  the  rlgbt  to  temporarily 
determine  the  controversy  between  Patrick 
and  Fletcher  by  recognizing  Fletcher,  It  is 
insisted  by  counsel  for  appellants  that,  as 
an  appeal  could  be  and  was  taken  from  the 
decision  of  the  county  superintendent  to  tbe 
State  Superintendent,  and  from  bis  decision 
to  the  State  Board  of  Education,  the  deci- 
sion of  tbe  Superintendent  of  Public  Instruc- 
tlou  In  the  first  place,  and  tbe  subsequent 
decision  of  the  State  Board  of  Education, 
was  a  final  and  conclusive  adjudication  that 
Fletcher  was  not  trustee  or  chairman.  It 
will  be  noticed  that  the  controversy  between 
Fletcher  and  Patrick  related  to  which  one  of 
them  was  oitiUed  to  hold  the  office  of  trus- 
tee. The  question  at  Issue  did  not  relate  to 
an  adminlstratire  detail  of  tbe  office  of  trus- 
tee, but  went  at  once  to  the  point  as  to  which 
one  of  them  was  trustee. 

We  do  not  think  that  either  the  county 
superintendent  or  the  Superintendent  of  Pub- 
lic Instruction  or  the  State  Board  of  E<du- 
cation  has  the  right,  under  the  statute,  to 
determine.  In  case  of  a  contest,  who  la  en- 
Utled  to  hold  the  office  of  trustee,  although 
the  county  superintendent  Is  Invited  with 
authority  to  recognize  one  among  the  con- 
testants as  trustee  until  the  controversy  be- 
tween them  is  settled.  When  a  question 
comes  up  as  to  who  is  entitled  to  hold  tbe  of- 
fice of  trustee,  this  question  can  only  be  final- 
ly settled  by  the  courts;  but,  pending  the  set- 
Uemoit  by  the  courts,  the  county  superin- 
tendent may  recognize  one  of  the  contestants 
as  trustee.  Section  4418,  giving  the  county 
superintendent  the  right  to  decide  "all  ques- 
tions of  difference  or  doubt  touching  the  ad- 
ministrative duties  of  the  officers  and  teach- 
ers of  common  schools,"  and  allowing  an 


appeal  from  his  acts  and  detdadons  to  the  Sn- 
perlutendent  of  Public  Instruction,  and  sec- 
tion 4386,  living  the  Superintendent  of  Pnb> 
Uc  Instruction  the  right  "upon  tbe  writtw. 
request  of  any  county  superlntoident  of  com- 
mon schools  to  de<dde  any  questUm  of  differ^ 
ence  or  doubt  toacbing  the  admlnlstraUve 
duties  of  officers  and  teachers  of  the  common 
schools  in  his  county,**  does  not  lodge  in 
^ther  of  these  officers  the  right  to  deter- 
mine who,  in  case  of  a  contest*  Is  wtitled  to 
the  offio^  of  trustee. 

The  right  to  decide  queethms  of  ditterence 
and  doubt  touching  the  administrative  duties 
of  officers  and  teachers  only  confwred  upon 
tbe  Superintendent  of  Public  Instruction  the 
right  to  decide  questions  of  administrative 
detail  tliat  might  come  before  him,  relat- 
ing to  or  affecting  the  management  of  the 
schools,  or  the  manner  in  which  the  officers 
or  teachm  were  performing  their  duties. 
Howard  t.  Forrester,  109  Ey.  836,  59  S.  W. 
10,  22  Ky.  Law  B^.  843.  This  being  our 
construction  of  the  statute,  no  appeal  could 
be  taken  to  the  Superintendent  of  Public  In- 
struction from  the  decision  of  tbe  county 
superintendent  recognizing  Fletcher  as  en- 
titled to  hold  the  office  of  trustee;  and,  con- 
sequently, tbe  Snperlntendent  of  Public  In- 
struction and  the  State  Board  of  Education 
were  without  authority  to  determine,  as  be- 
tween Patrick  and  Fletcher,  which  one  of 
them  was  entitled  to  hold  the  office.  This 
being  so,  tbe  action  of  the  county  sui>erln- 
Cendent,  In  recognizing  Fletcher  as  trustee, 
conferred  upon  Fletcher  the  right  to  act  as 
trustee  until  the  question  as  to  his  r^ht  to 
hold  the  office  was  determined  by  the  court 
in  the  suit  of  Fletcher  against  Patrick,  in 
which  this  question  was  directly  presented 
for  adjudication;  and  there  was  no  adjudica- 
tion of  the  question  imtll  the  judgment  of 
the  lower  court,  In  tbe  suit  of  Fletcher 
against  Patrick,  was  entered  in  February, 
.1911,  If  there  was  then. 

Tbe  case  of  Stephens  v.  Marrs,  44  S.  W. 
102,  10  Ky.  Law  Bep.  1623,  Is  not  In  conflict 
with  tbe  view  we  have  expressed  that  the 
Superintendent  of  Public  Instruction  has  no 
power  to  decide,  in  case  of  a  contest,  who  is 
entitled  to  the  office  of  trustee.  In  that 
case  the  question  arose  under  section  4417 
of  tbe  Kentucky  Statutes,  providing,  in  sub- 
stance, that  the  county  superintendent  may 
suspend  or  remove  a  trustee  for  incompe- 
tency, neglect  of  duty,  immoral  conduct,  or 
other  dlsqualiflcaUon;  and  the  only  matter 
decided  by  the  court  upon  the  point  under 
consideration  was  that,  where  the  county 
8U[>erIntendent,  under  authority  of  this  sec- 
tion, removed  a  trustee,  the  trustee  so  re- 
moved bad  the  right  of  appeal  to  the  Su- 
perintendent of  Public  Instruction. 

[2,  3]  In  tbe  judgmoit  appealed  from,  the 
court  did  not  decide  whether  Patrick  or 
Fletcher  was  entitled  to  hold  the  office  of 
trustee,  although  Fletcher,  In  his  petition, 
asserted  bis  right  to  tbe  office^  and  Patrick, 
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In  bli  anawer  and  counterclaim,  Insisted  that 
hft  was  entitled  to  the  office,  and  prayed  that 
It  be  ao  adjudged.  The  record  does  not  dis- 
close why  tile  lower  conrt  declined  to  decide 
the  qnestlon  as  to  who  was  entitled  to  the  of- 
flCbof  trustee.  Perhaps  he  was  of  the  opinion 
that  neither  Fletcher  nor  Patrick  was  mtl- 
tled  to  the  office;  bnt,  be  this  as  it  may,  and 
whatever  efFect  the  Judgment  may  be  aald  to 
have  had,  Fletcher,  virtue  of  bis  rendi- 
tion by  the  county  snperlotendent,  was  an- 
thoxlzed  to  act  as  trustee  from  JunftlS,  1910, 
until  Febniary,  1911,  when  the  Judgment 
was  entered.  And  so  the  meeting  at  which 
Fletcher  presided  when  the  teachers  were 
sdected  and  employed  was  legally  called  and 
held,  and  the  teachm  selected  and  employed 
at  this  meeting  were  legally  entitled  to 
teach,  as  they  did  do,  the  common  schools 
in  this  educational  division. 

[4]  As  it  is  necessa^,  however,  on  the  ap- 
peal of  Patrick  frpm  the  decision  ot  the 
lower  court  dlaml«dnc  his  counterclaim,  in 
which  he  asserted  bis  rlg^t  to  the  office  of 
trustee,  that  we  should  pass  on  the  qnestion 
as  to  whetber  Patrick  or  Fleteher  was  enti- 
tled to  the  office,  we  are  of  the  opinion,  from 
an  examination  of  the  evidence,  that  Hetch- 
etf  by  bis  temporary  absence,  did  not  va- 
cate the  office  of  trustee.  It  follows  from 
this  that  the  Judgment  holding  that  Patttdk 
was  not  entitled  to  the  office  should  be  af- 
firmed. The  lower  court  dlsmfssed  the  peti- 
tlon  of  Fletcher,  In  whidi  be  asserted  title,  as 
^Inst  PatHck,  to  the  office,  bnt  there  Is  no 
appeal  from  this  Judgment;  and  hence  we 
cannot  decide  that  Fletcher  was  entitled  to 
the  office  of  trustee,  but  this  fact  does  not 
Interfere  with  his  right  to  hold  the  office  un- 
der the  recognition  of  the  county  superin- 
tendent Nor  Is  It  really  material,  because 
his  term  of  office  expired  before  tlie  appeal 
was  prosecuted. 

In  the  suits  of  Silas  Fletcher  and  T.  J. 
Fletcher  against  Tom  Patrick,  F.  M.  Pat- 
rld£,  J.  H.  Adams,  and  Martha  B.  Amett, 
Tom  Patrick,  who  claimed  that  he  was  elect- 
ed and  employed  by  the  meeting  presided 
over  by  Adams  to  teach  the  school  that  SUas  , 
Fletcher  was  selected  and  employed  to  teach 
at  the  meeting  presided  over  by  T.  J.  Fletch- 
er, asserted  his  right  to  teach  this  school  In 
the  suit  brought  by  Fletcher;  but  the  court 
dismissed  both  the  suit  of  Silas  Fletcher  and 
the  counterclaim  of  Tom  Patrick,  without 
deciding  which  one  of  them,  If  either,  was 
entitled  to  teach  the  scbooL  From  the  Judg- 
ment declining  to  adjudge  him  entitled  to 
teach  the  school,  Patrick  appeals;  but,  as 
Fletcher  was  selected  and  employed  by  the 
meeting  called  and  presided  over  by  T.  J. 
Fletcher,  be  was  entitled  to  and  did  teach 
the  school,  and  on  the  appeal  of  Tom  Patrick 
the  Judgment,  declining  to  adjudge  that  he 
was  entitled  to  teach,  or  to  the  money  al- 
lowed for  teaching,  is  affirmed, 

The  petitions  of  Walter  Calne  against 
Harrison  Coldiron,  Frank  Falrchlld  against 


Glenn  Salyen  Blanche  Salyer  against  SUas 
Fletcher.  Daisy  Patrick  against  Kelse  Sal- 
yer, Cora  Kelly  against  Jos^h  O.  Amett, 
and  James  M.  May  against  Pearl  Bafl^,  in 
which  the  plaintiffs,  respectively,  soogbt  to 
be  adjudged  the  right  to  teach  the  schools 
In  place  of  the  respective  defen^nt^  were 
each  dismissed  by  the  lower  court  As  tlie 
plalntUfs  In  these  suits  were  selected  and 
employed  at  the  meeting  presided  over  by 
Adams,  and  the  defendants  bi  each  of  theae 
suits  were  selected  and  employed  at  the 
meeting  presided  over  1^  Fletcher,  and  as 
each  of  the  defendants  did  In  fact  teach  tbe 
8(Aools,  the  Judgments  in  each  of  the  cases, 
fbr  tlie  reasons  heretofore  stated,  must  be 
affirmed. 

Tbe  suits  of  Marshall  against  Cole,  and 
Rice  against  Salyer,  were  brought  for  tbe 
purpose  of  having  It  adjudged  that  Marsball 
and  RIcd',  and  not  Cole  and  Salyer,  were  en- 
titled to  the  offices  of  trustees  In  two  of  the 
subdlstrlcts  ta  educational  division  Xo.  2. 
There  was  a  vacancy  In  suhdlstrlct  No.  13, 
caused  by  Wallls  Cole  accepting  the  office  of 
Justice  of  the  peace,  and  a  vacancy  in  Pub- 
dlstrict  Na  2,  caused  by  the  ronoval  of  Cnl 
Whittaker,  who  was  a  trustee  from  the  aub< 
district;  and  these  vacancies  were  filled  at 
the  meeting  of  the  trustees  called  and  i>re- 
slded  over  by  Fletclwr  by  the  election  of 
Marshall  In  place  of  Wallls  Cole,  and  by  the 
election  of  Rice  in  place  of  Whittaker.  At 
the  meeting  called  and  presided  over  by  Ad- 
ams, John  W.  Cole  was  attempted  to  be 
elected  to  fill  tbe  vacancy  caused  by  the  res- 
ignation of  Wallls  Cole,  and  M.  M.  Salyer 
was  attempted  to  be  elected  to  flll  the  vacan- 
cy caused  by  the  removal  of  Whittaker.  The 
suits  of  Marshall  against  Cole,  and  Rice 
against  Salyer,  were  brought  to  mjoln  John 
W.  Cole  and  M.  M.  Salyer  from  attemptlns 
to  exercise  the  duties  of  trustee  In  the.'^e 
subdlstrlcts.   In  their  answer  to  these  suits, 
John  W.  Cole  and  M.  M.  Salyer  asserted 
that  they  were  entitled  to  hold  the  office  of 
trustee,  and  a^ked  that  It  be  so  adjudged. 
The  lower  court  however,  without  determin- 
ing which  of  the  contestants  was  entitled  to 
act  as  trustee,  dismissed  the  suits,  and  from 
the  Judgment  dismissing  their  counterclaiius 
John  W.  Cole  and  M.  M.  Salyer  appeal.  No 
appeal  is  prosecuted  by  Marshall  or  Rice. 
As  Marsball  and  Rice  were  elected  to  flll  the 
vacancies  at  the  meeting  presided  over  by 
Fletcher,  they,  and  not  Cole  and  Salyer, 
were  entitled  to  the  offices,  and  the  lower 
court  should  have  so  adjudged.    Bnt,  as  It 
did  not,  and  as  no  appeal  was  prosecuted  by 
Marshall  or  Rice,  the  Judgment  upon  the  ap- 
peal of  John  W.  Cole  and  M.  M.  Salyer  Is 
affirmed. 

It  Is  therefore  ordered  that  the  Judgments 
appealed  from  by  Tom  Patrick,  F.  M.  Pat- 
rick, J.  H.  Adams,  Walter  Caine,  Blanclie 
Salyer,  Frank  Falrchlld,  Daisy  Patrick,  Cora 
Kelly,  James  May,  John  W.  Cole,  and  M.  M. 
Salyer.  and  each  of  them,  are  affirmed,  in 
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80  far  aa  tbe  Indgmenta  may  be  deemed  to 
have  determined  that  neither  these  par- 
ties waa  entitled  to  tbe  relief  songht;  and 
so  iDDCh  of  the  Judgment  In  the  cases  of 
Walter  Calne  against  Harrison  Coldiron, 
Frank  Falrchlld  against  Glenn  Salyer, 
Blanche  Salyer  against  Silas  Fletcher,  Dal- 
ey Patrick  against  Kelse  Salyer,  Cora  Kelly 
against  Joseph  Amett,  and  James  M.  May 
against  Pearl  Bailey  as  adjudged  that  Silas 
Fletcher.  Harrison  Coldiron,  Glenn  Salyer, 
Kelse  Salyer,  Joseph  Amett,  and  Pearl  Bail- 
ey, the  defendants  who  taught  tbe  schools 
hi  the  several  districts,  were  entitled  to  the 
school  money.  Is  affirmed. 


HODGB  T.  BRYAS,  County  Clerk. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1912.) 

1.  ELKcnons  (I  lOU*)— Pbikabt  Buccnows 
— CONKTmrriORAL  Pbovibions. 

An  act  proriding  for  primary  electiouB, 
whicb  does  not  exclude  any  class  of  citizens 
from  participation  therein,  and  makes  penal- 
ties for  violatioa  the  Aame  as  those  for  viola- 
tions of  the  Gmeral  Election  Law,  is  not  In 
conflict  with  Const  f  6,  declaring  that  all  elec- 
tions shall  he  free  and  equal. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Dec  Dig.  I  10%.*] 

2.  EuHmoNS  (5  10^)— Pbtmabt  Elections 
— CoNsrrrunoNAi,  Pbovisionb. 

Tbe  word  "election,"  as  used  in  Const.  |  6, 
declaring  that  all  elections  shall  be  free  and 
eioal,  does  not  apply  to  primary  elections, 
which  are  not  in  fact  elections  of  officers,  but 
merely  a  means  of  selecting  candidates,  so  that 
the  Primary  Election  Law  is  not  in  violation 
of  tbe  Constitution. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  I  10%.* 

For  other  deflnltinns.  see  Words  and  Phras- 
n,  ToL  3,  pp.  2336-2339.] 

3.  Statutes  (8  184*)— CoNSTBtrcxiON. 

la  construiag  statutes,  tbe  court  must  con- 
sider the  purpose  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  S  262;  Dec.  Dig.  §  184.*] 

4.  Statctes  (fS  7fl,  101*)  —  Class  Ijxiisla- 

nOH— CUISSIFICATION. 

Const.  I  forbids  any  local  or  special 
act  as  to  the  conduct  of  elections,  and  section 
60  forbids  any  law  granting  powers  or  priv- 
ileges in  any  special  case,  where  such  powers 
or  prinleges  could  be  provided  for  by  general 
law.  The  Primary  Election  Law  provides  that 
all  officers,  with  the  exception  or  presidential 
electors,  school  trustees,  trustees  of  towns  of 
the  fifth  and  sixth  classes,  and  mayors  and 
commissioners  of  second-class  cities  that  have 
adopted  tAe  commission  form  of  government, 
^ail  be  nontinated  at  the  primaries.  Held  that, 
u  the  purpose  of  this  law  was  to  prevent 
bribery  and  cormption  In  conventions,  which 
had  previously  heen  the  means  of  nominatitig 
these  officials,  the  law  was  not  invalid,  nnder 
the  constltationat  prohibition  of  class  legisla- 
tion, rinca  diss  legislation  is  repugnant  to  the 
Coutitntiou  only  when  it  is  special  and  the 
classification  Is  not  reasonable;  and  the  Leg- 
btatare,  in  its  discretion  in  classification,  might 
properly  exempt  those  officers,  not  include^ 
pppsuse  tiie  meagemess  of  the  salary  attadi^o 


or  the  merely  nominal  position  prevented  them 
from  being  the  object  for  politlccJ  corruption. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent^Dlg.  H  771^-78%,  IIS;  Dec  Dig.  H  76, 

5.  JuDGEa   (I  7*)- "State  OmcBB"— Who 
Abb. 

Presidential  electors  are  "state  officers," 
and  so  one  appointed  as  judge  until  the  next 
general  election  of  state  officers  cannot  hold 
over,  because  at  the  next  general  election  pres- 
idential electors  only  are  to  be  selected. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  8S  24^28;  Dec  Dig.  $  7.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6635-6638;  voL  8,  p.  7804.] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Petition  by  John  T.  Hodge  against  J. 
Lyman  Bryan,  as  County  Clerk.  From  a 
Jodgmoit  for  defendant,  plaintiff  appeals. 
Affirmed. 

O'Rear  ft  Williams,  of  Frankfort,  John 
B.  Allen,  of  Lexington,  and  Barbonr  &  B^ss- 
mann,  of  Newport,  for  appellant  Matt  Her- 
old,  of  Newport,  Lewla  McQuown,  of  Frank- 
fort, and  J.  3.  Moore  and  Jno.  F.  Butler,  both 
of  Plkevllle,  for  appellee. 

NUNN.  J.  AppeUant  filed  bla  petition  In 
the  Campbell  drcolt  eonrt  against  appellee, 
the  county  court  dertc  of  that  coun^,  wbere- 
in  he  asked  fi>r  an  Injonctlon  prohibiting  ap- 
pellee from  receiving  petlttons  for  nomina- 
tion or  any  nomination  papers  from  any  can- 
didate for  the  office  of  circuit  judge;  that 
the  primary  election  law  passed  by  the  last 
General  Assembly  tw  adjudged  unconstitu- 
tional ;  and  that  it  be  b^d  that  no  election 
can  be  had  In  November,  1912,  to  fill  the 
vacancy  in  the  drcuit  coort  judge's  office  in 
that  oonn^.  for  tbe  following  reasons: 
First,  because  the  primary  election  law  is  in 
omfllct  with  section  6  of  the  Oonstltntlon 
of  the  state  of  Kentucky,  which  provides, 
"all  elections  shall  be  free  and  equal;"  sec- 
ond, because  It  ts  In  conffict  with  sectloq  69 
of  the  Constitution,  which  provides  that  tbe 
General  Assembly  shall  not  para  local  or 
special  acts  with  reference  to  conducting 
elections,  or  with  reference  to  any  subject, 
when  the  general  law  can  be  made  to  ap- 
ply; third,  because  It  is  in  conflict  with  sec- 
tion 60  of  the  Constitution,  which  provides 
that  no  law  shall  be  enacted  granting  pow- 
er or  privileges  in  any  case  where  such 
power  or  privileges  can  be  provided  for  by 
general  law;  fourth,  because  the  act  ex- 
cludes preald^tial  dectora,  who  are  state 
officers. 

[1,t]We  will  consider  these  questions 
In  the  order  named,  and  as  presented  In  ap- 
pellant's petition.  Conceding  that  section  6 
of  the  Constitution,  which  declares  that  all 
elections  shall  be  free  and  equal,  applies  to 
primary  elections,  this  act  does  not  violate 
It,  as  there  is  nothing  in  It  rendering  It  not 
free  or  unequal  as  to  all  classes  of  citizen* 
indnded  within  it    Farther,  tbe  penalUea 
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for  the  Tlolatloii  of  this  primary  election 
law  are  the  aame  as  those  Impost  for  the 
Tlolatloii  of  the  general  election  law,  and 
should  and  probablr  will  he  enforced  rljgldly. 
The  Constitution  does  not  require  the  L^s- 
latnre  to  enact  primary  election  laws.  It 
makes  no  reference  to  th^;  therefore,  as 
the  Gonstltution  does  not  iwohlbit  them,  the 
L^islatnre  had  a  right  to  pass  such  a  law. 
In  the  case  of  Montgomery  v.  Ohelf,  118  Ky. 
766,  82  S.  W.  388,  26  Ky.  Law  Rep.  638,  thU 
court  expressly  decided  that  the  word  "elec- 
tion," as  used  In  the  Constitution,  had  no  ap- 
plication to  primary  elections.  Tbe  word 
"election,"  as  used  in  the  primary  law,  does 
not  refer,  in  fact,  to  the  election  of  an  officer. 
It  only  means  that  tbe  people  should,  on  the 
first  Saturday  of  August  In  each  year,  select, 
by  means  of  a  primary  election,  persons  as 
candidates  to  be  voted  for  at  tbe  general  elec- 
tion held  tbe  following  November.  There  Is 
no  election  In  August ;  It  is  only  a  selecting 
or  naming  of  persons  as  candidates,  to  be 
actually  voted  for  at  the  November  general 
election. 

[S]  We  will  consider  the  second  and  third 
questions  together.  It  Is  contended  by  ap- 
pellant that,  as  the  primary  election  law 
excepts  from  Its  operation  presidential  elect- 
ors, school  trustees,  trustees  of  towns  of 
the  fifth  and  slxtb  classes,  and  the  mayor 
and  commissioners  of  second-class  cities 
that  have  adopted  the  commission  form  of 
government,  it  is  special  or  class  legislation, 
which  la  prohibited  by  sections  69  and  60  of 
the  Constitution,  and  contends  that  the  per- 
sons excluded  should  have  tbe  equal  bene- 
fit of  tbe  law.  The  general  rule  is  that  In 
construing  statutes  tbe  courts  must  take  In- 
to consideration  the  purpose  of  the  statute, 
i.  e.,  tbe  object  to  be  promoted  or  the  evil 
to  be  remedied.  Commonwealth  v.  Trent, 
etc.,  117  Ky.  34,  77  S.  W.  390,  25  Ky.  Law 
Rep.  1180,  7  Ann.  Gas.  209,  and  Katzman  v. 
Commonwealth,  140  Ky.  124,  130  S.  W.  990, 
30  L.  R.  A.  (N.  S.)  519,  140  Am.  St  Rep. 
359. 

[4]  Class  legislation  is  repugnant  to  the 
Constitution  only  when  it  is  special  and 
not  general ;  that  is,  when  It  partakes  of 
the  character  of  a  private  act.  State  Rac- 
ing Commission  v.  Latonla  Agricultural 
Ass'n,  136  Ky.  173,  123  S.  W.  681,  25  L.  R. 
A.  (N.  8.)  906.  In  the  case  of  City  of  Lou- 
isville V.  Commonwealth  for  School  Board, 
134  Ky.  488,  121  S.  W.  411,  this  court  said: 
"Classification  Is  a  necessary  feature  and 
power  of  legislation,  as  it  is  Impossible  for 
any  extensive  code  of  law  to  apply  to  every 
person  or  subject  In  the  state."  In  Suther- 
land's Statutory  Construction  (2d  likl.)  S 
203,  it  Is  said :  "Whether  or  not  an  act  is 
class  legislation,  or  whether  or  not  It  is  a 
general  or  special  law,  depends  fundamen- 
tally upon  a  question  of  classification.  Where 
an  act  is  assailed  as  class  or  special  legisla- 
tion, the  attack  is  necessarily  based  upon 
the  claim  that  there  are  persons  or  tblngs 


similarly  sltoated  to  those  mtwaoed.  and 
which  by  the  terms  of  tbe  act  are  excluded 
from  Its  operation.  The  question,  then.  Is 
whether  the  persons  or  tilings  embraced  by 
the  act  form  by  thMnselves  a  proper  and 
legitimate  class  with  reference  to  the  pur- 
pose of  the  act  It  is  agreed  on  all  bands 
that  the  Constitution  does  not  forbid  a  rea- 
sonable and  proper  classification  of  the  oh- 
jects  of  legislation.  The  question  Is,  What 
Is  reasonable  and  proper  In  the  premises?" 

What  was  the  purpose,  and  what  appears 
to  be  the  purpose  and  intended  result,  of  the 
act  in  question?  It  Is  a  well-known  fact 
that  heretofore  candidates  for  office  in  this 
state  were  named  by  conventions  of  dele- 
gates; that  these  conventions  were  accused 
of  letting  themselves  be  controlled  by  bribes 
or  "bosses" ;  and  that  tbe  Legislature  pass- 
ed an  act  making  it  optional  with  the  politi- 
cal parties  whether  or  not  they  would  nom- 
inate by  conventions  or  by  primary  elec- 
tions. But  this  left  the  matter  stUl  In  tb« 
control  of  the  "bosses";  for  they  could  either 
resort  to  the  convention  method,  or  the 
primary,  Just  as  they  chose,  so  the  optional 
primary  law  did  not  remedy  the  evil  to  any 
great  extent;  and  it  was  to  obviate  this 
evil  and  place  the  naming  of  candidates  for 
certain  offices  in  the  hands  of  the  people, 
avoiding  the  control  of  the  interested  lead- 
ers, that  this  act  was  passed.  It  Is  pre- 
sumed that  the  Legislature  had  sufficient 
reasons  to  believe  that  no  such  protection 
was  needed  In  the  selection  of  school  trus- 
tees and  members  of  school  boards,  when 
elected  by  separate  ballots,  and  It  therefore 
excluded  them  from  tbe  operation  of  the 
act ;  but,  If  it  should  find  In  tbe  future  that 
there  Is  a  necessity  for  including  them,  It 
can  do  so  by  an  amendment.  They  are  not 
what  are  known  as  "political  Jobs."  The 
emoluments  thereof  are  small,  and  there  Is 
nothing  to  Induce  any  one  to  want  to  con- 
trol the  nominations.  The  same  reasons 
apply  to  the  trustees  of  fifth  and  sixth  class 
towns,  and  to  mayors  and  commissioners  of 
second-class  cities  that  have  adopted  the 
commission  fttrm  of  government 

It  Is  conceded  by  appellant  that  all  the 
excltislons,  except  of  the  presldoitlal  electors, 
were  reasonable  and  constltntional,  but 
claim  that  the  ncluaion  of  the  presidential 
electors  renders  the  act  fatally  defective. 
This  concession  by  appellant,  In  our  opinion, 
weakens  his  contention.  All  agree  that  if 
the  Legislature  had  a  reasonable  exeaae  tor 
this  exclusion  the  act  la  constitutional.  Tbe 
presumption  Is  that  It  thought  it  had  a  right 
and  sufficient  reason  for  the  ex<du8lon  of 
presidential  electors.  Presidential  electors 
were  held  not  to  be  United  States  officers  In 
the  cases  of  Texas  v.  White,  74  U.  S.  700, 
19  L.  Ed.  227,  and  McPherson  v.  Blacker, 
146  U.  S.  1,  13  Sup.  Ct  3,  36  L.  Ed.  869,  and 
they  are  not,  according  to  appellant's  con- 
tention, officers  of  the  state;  thei'efore  not 
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offioen  of  any  kind.  Bvea  tbougli  they  are 
DlBcerB  of  the  state,  they  have  prescribed 
datleB  to  jierform,  and  tbey  recelre  no  pay, 
except  their  expenses.  There  Is  no  reason 
for,  and  experience  teaches  us  that  no  hard 
or  acrimoDlous  fights  will  be  made  for 
these  places.  It  Is  not  worth  one's  time; 
there  being  only  honor  attached  to  the  posl- 
tloas.  They  are  rimply  named  by  the  politi- 
cal parties,  and  are  expected  to  carry  out 
their  inslructlons,  which  in  the  past  they 
have  done,  with  possibly  one  exception.  The 
Leslslatore  presumed,  and  rightfully  so,  that 
the  erils  soaght  to  be  remedied  by  this  act 
were  absent  in  the  selecting  of  presidential 
electors,  as  well  as  In  the  other  cases  ex- 
daded.  In  speaking  of  the  L^lslature's 
right  to  classify  sabjeets,  this  court.  In  the 
case  of  WUUams  t.  Nail.  108  Ky.  21,  65  S. 
W.  706,  21  Ky.  Lew  Rep.  1526,  said:  "It 
must  be  necessary,  within  the  discretion  of 
the  Legislature,  to  make  some  classlflcatlon 
in  this  matter,  and  the  court  will  nerer  dis- 
tnit)  Its  judgment,  unless  it  Is  manifestly 
arbitrary  and  unJust^'  To  the  same  ^- 
fect  are  the  cases  of  Commonwealth  v.  Tay- 
lor, etc  101  Ky.  325,  41  S.  Wl  11 ;  Hager. 
Auditor,  t.  Kentucky  Children's  Home  So- 
ciety. 119  Ky.  235,  83  S.  W.  605,  26  Ky.  Law 
Rep.  1133,  67  L.  R.  A.  816;  Ky.  Breeders' 
Association  t.  Hager,  120  Ky.  125,  85  S. 
W.  738,  27  Ky.  Law  Bep.  618;  Common- 
wealth T.  Hillside  Coal  Co..  109  Ky.  47,  58 
S.  W.  441.  22  Ky.  Law  Rep.  699.  Id  the 
case  last  named,  the  Legislature  excluded 
fnMD  the  4^mti<m  of  the  act  mines  working 
less  than  a  certain  number  of  employte,  and 
this  court  declared  that  act  c<m8lltotloDal. 
The  abpse  sought  to  be  ronedled  was  the 
hnpoeition  practiced  npon  miners,  and  this 
abudre  ^ctlce  probably  did  not  prevail 
hi  small  mlnea,  which  was  a  reasonable  ex- 
coae  for  the  enhulon.  See,  also,  the  case 
of  Commonwealth  r.  Ward,  136  Ky.  146, 128 
8.  W.  673. 

[I]  Appellant  was  appointed  clicnit  Judge 
imd«  the  late  act  increasing  the  Judges  of 
the  Campbdl  drcnlt  court  He  reoelTed  his 
appfdntmoit  more  than  70  days  before  the 
date  fixed  tot  holding  the  primary  election, 
to  wit,  the  first  Satnrday  In  Angnst,  1912. 
If  the  ^nsldeotlal  Sectors  are  state  officers, 
tben  his  name  should  appear  on  the  ballot  of 
tile  Angnst  primary  this  year;  but.  If  they 
are  not  state  offlcns,  we  turn  no  dtgr,  town, 
epQQty,  district,  or  state  officers  to  be  elect- 
ed this  year,  and  his  nanie  should  not  ap- 
pear on  the  ballot,  and  he  should  hold  bis 
oOee  ontU  Novanber,  1913.  ^pellanf  s  pur- 
pose was  to  liaTe  this  court  declare  that 
preddentlal  tieetors  are  not  state  offlcors, 


or,  if  this  was  not  done,  to  declare  the  act 
unconstitutional. 

The  only  question  left  for  determination 
is  whether  or  not  presidential  electors  are 
state  officers.  In  the  case  of  Todd  v.  John- 
son, County  Clerk,  99  Ky.  648,  38  S.  W.  987, 
18  Ky.  Law  Rep.  354,  33  L.  R.  A.  399,  this 
court  said:  "However,  granting  this,  the 
appellant  says  there  is  to  be,  at  the  No- 
vember election,  1896,  no  election  'at  which 
either  city,  town,  county,  district  or  state 
officers'  are  to  be  elected,  and  therefore  the 
vacancy  cannot  then  be  filled;  and  this 
brings  us  to  consider  the  only  serious  ques- 
tion in  this  case.  There  will  be  elected  at 
that  time  the  electors  of  president  and 
vice  president,  and  these,  say  counsel  ,for 
appellees,  are  'state  officers' ;  and  such  they 
undoubtedly  are."  This  case  was  approved 
by  this  court  in  the  case  of  Donelan,  etc., 
V.  Bird,  etc.,  118  Ky.  178,  80  S.  W.  796,  26 
Ky.  Law  Rep.  65,  and  we  perceive  no  rea- 
son fbr  departing  from  that  doctrine  at  this 
time. 

We  deem  it  unnecessary  to  consider  the 
question  raised  as  to  appellant's  right  to 
maintain  this  action,  because  of  his  not  be- 
longing to  that  class  of  persons  excluded  by 
the  act 

For  the  reasons  stated,  the  Judgment  of 
the  lower  conrt  Is  affirmed. 


MABSHALL  t.  DILLON; 

(Oourt  of  Appeals  of  Kentucky.    June  18, 
1912.) 

Appeal  from  Circuit  Court,  Kenton  County, 
Criminal,  Common  Law,  and  Equity  Division. 

Action  by  Louis  Marshall  against  John  B. 
Dillon.  From  a  judgment  dismissing  Uie  peti- 
tion, plaintiff  appeals.  Affirmed. 

W,  J.  Boles,  of  Covington,  for  appellant. 
Charlton  B.  Thompson,  of  Covington,  for  ap- 
pellee. 

NTTNN,  J.  Appellant  la  a  dticen  of  and  a 
candidate  for  coundlmaa  In  Oovlivton,  Kenton 
county,  Ky.,  a  city  of  the  second  class,  which 
has  not  adopted  the  commission  form  of  gov- 
ernment. Appellee  is  the  county  conrt  clerk  of 
that  county,  and  is  threatening  to  and  will  per- 
form all  the  acts  and  proceedings  named  in 
what  is  known  as  "the  Compulsory  Primary 
Election  Law"  (Laws  1912,  c  7),  enacted  by 
the  last  General  Assembly,  and  mil  not  place 
his  name  upon  the  ballot,  unless  he  is  nam^ 
at  a  primary  to  be  held  on  the  first  Baturdi^ 
In  August  of  this  year.  He  claims  that  the 
act  is  unconstitutional  and  void. 

This  question  was  settled  In  the  case  of 
Hodge  T.  Bryan,  148  8.  W.  21,  the  opinion  ol 
which  is  this  day  delivered,  and  decided  against 
the  contention  of  appellant  The  reasons  giv- 
en In  the  opinion  referred  to  are  here  referred 
to  as  sustaining  the  action  of  the  lower  court 
in  dismissing- appellant's  petition  in  this  case. 

The  judgment  of  the  lower  court  Is  affirmed- 
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WILSON  r.  JOHNSON. 

(Court  of  AppeolB  of  Kentocky.  June  21, 
1912.) 

1.  BouNDABiEs  (I  87*) —Establishment  of 

lilNE— E  VI DEKCB, 

Evidence  held  to  anstain  a  Snding  locating 
a  boundary  Uoe. 

[Ed.  Note.— For  other  eases,  see  Bouodariea. 
Cent.  Dig.  H  184-194;  Dec.  Dig.  {  37.*] 

2.  PLEADIKO  (I  238*)  —  Amendment— LiAVB 
TO  File. 

Wliere,  in  a  suit  to  establish  a  disputed 
bonndary  line,  it  appeared  that  no  question  of 
limitation  or  champerty  was  involved,  because 
the  former  owners  of  Uie  adjoining  tracts  held 
to  the  dividing  line,  wherever  the  line  might  be 
located,  the  court  properly  refused  to  permit 
the  filing  of  a  substituted  amended  reply  plead- 
ing limitations  and  champerty. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fi  602,  620-«25:  Dec.  Dig.  |  23a*] 

Appeal  from  Circuit  Court,  Allen  County. 

Action  by  Malile  Wilson  and  another 
against  W,  T.  Johnson.  Judgment  for  de- 
fendant, and  plaintiff  Wilson  appeals.  Af- 
firmed. 

Goad  &  Oliver,  of  Scottsvllle,  for  appellant 
Gilliam  &  Gilliam  and  Noel  F.  Harper,  all  of 
Scottsvllle,.  tor  appellee. 

CLAY,  C.  PlalnUifs.  MalHe  Wilson  and  G. 
C  Whitesides,  brought  this  action  of  trespass 
against  defendant  W.  T.  Johnson,  to  try  ti- 
tle to  a  small  tract  of  land  located  in  Allen 
comity.  The  strip  of  land  in  controversy  lies 
between  the  farm  of  plaintiffs  and  that  of  de- 
fendant, and  the  title  thereto  depends  on  the 
location  of  the  division  line  between  the  two 
fitrms.  Plaintiffs  described  their  land  ac- 
cording to  their  deed,  and  alleged  that  de- 
fendant was  asserting  title  to  a  portion 
thereof,  and  was  trespassing  thereon  and  in- 
juring the  fences,  crops,  etc.  The  defendant, 
Johnson,  after  denying  the  plaintiffs'  title, 
pleaded  title  in  himself  to  the  strip  of  land 
in  controTersy.  Judgment  was  rendered  In 
fiivor  of  defendant,  and  plaintiff,  MaUle  Wil- 
son, appeals. 

The  line  in  dispute  Is  the  line  "beginning 
on  a  black  gum  and  remains  of  a  chestnut 
Btnmp  comer  to  Odns  Brown,  Tom  Johnson 
and  James  D.  Read;  thence  N.  7)4  W.  with 
the  old  Settle  line  120  poles,  line  marked  to 
the  middle  of  said  Scottsvllle  and  Gallatin 
Foad."  The  line,  as  contended  for  by  plain- 
til^  is  not  a  straight  line,  but  has  an  offset 
in  it  of  about  eight  feet  According  to  plaln- 
tltTs  evidence,  platnUffs  purchased  tlie  land 
from  J.  W.  Whitesidea.'  There  being  a  dis- 
pute between  Whltesldu  and  defendant  as  to 
the  location  of  the  division  line,  they  pro- 
cured the  services  of  B.  G.  Wilson,  a  survey- 
or. Wilson  surv^ed  the  line,  and  thereupon 
Wldtesldes  and  defendant  marked  the  line, 
and  this  line  Is  the  one  now  claimed  by  plaln- 
tifh.  Thereaftw  J.  W.  Whltealdes  sold  to 
plaintiffs,  and  they  built  a  fence  along  the 
agreed  line.  Before  building  the  fence,  howev- 


er, they  had  the  defendant,  Jobnacm,  point  out 
the  line  to  tbem,  and  built  the  fence  along 
the  line  pointed  out  by  him.  Tbace  was  also 
some  evidence  to  tlie  effeet  that  about  17 
years  btfore  the  brlnginc  of  the  acUon  John 
Hester,  a  former  owner  of  the  tract  of  land 
now  owned  by  plaintiffs,  had  a  pwtlon  of  tlie 
land  in  controTeray  iacloaed  1^  a  fence. 

Acoording  to  the  evldooe  for  defendant, 
thoe  mu  formerly  a  diwote  as  to  the  dlvl- 
sion  line  between  Hester  and  defendant, 
Johnson.  Th^  emidoyed  8.  J.  Bead,  a  aur^ 
veyor,  to  ran  liie  line.  Bead  ran  the  <^d  Set- 
tle line,  and  it  was  a  straight  Line.  No  line 
was'  marked  at  the  tlma  After  Whltealdes 
became  the  owner  of  the  land  now  owned  by 
plaintiffs,  be  and  Jotmsm  procured  B.  O. 
Wilson,  another  snrv^or,  to  run  tlie  llna 
WUaon  located  the  line  by  both  deeds.  WU- 
son  ran  a  straight  line  from  the  gam  to  the 
triple  poplars.  Johnson  and  Whltesldes  were 
both  presoit  Whlteddes  says:  "We  told 
him  [Wilson]  we  had  a  oomw  to  start  on 
and  three  poplars  to  end  on,  and  what  we 
n'anted  was  a  direct  line  between  the  two." 
The  parties  maAed  this  Une  at  the  time. 
Some  of  the  trees  in  this  line  have  since  he&i 
cut  The  defoidant.  Johnson,  says  that  after 
the  line  was  marked  and  agreed  on  some  oth' 
er  person  marked  the  trees  on  the  line  now 
claimed  by  plaiutlfTs.  L.  O.  Cllbum  ran  the 
line  several  times.  When  he  ran  by  the  pa- 
pers, he  ran  a  straight  line.  At  another  time 
he  ran  the  crooked  line,  with  an  offset  of 
eight  feet  In  doing  this,  he  did  not  follow 
the  lines  of  the  two  deeds,  but  simply  follow- 
ed the  directions  of  Whltesldes,  who  showed 
him  some  marked  timber.  This  witness  says 
that  two  lines  can  be  run  by  the  marked  tim- 
ber; one  a  straight  line  from  the  gum  to  the 
point  on  the  pike,  and  another  with  an  eight- 
foot  offset,  as  shown  by  Whitesides.  John- 
son denies  having  pointed  out  to  plaintiffs 
where  to  build  the  fence,  but  claims  tliat  he 
told  Mallle  Wilson  that  she  was  not  putting 
the  fence  on  her  side  of  the  line. 

[1]  Upon  these  facts  we  see  no  reason  to 
disturb  the  finding  of  the  chancellor.  With 
the  exception  of  the  time  that  Wilson  survey- 
ed the  dividing  line  according  to  the  direc- 
tions of  Whlt^ldes,  all  the  surveyors  sot' 
veyed  a  straight  line.  The  deeds  thuuselves 
call  for  a  straight  line.  Even  when  Wilson, 
at  the  request  of  Whltesldes  and  Johnson, 
surveyed  the  line,  Wbtteeldes  admits  that  be 
surveyed  a  straight  line.  As  there  are  two 
marked  lines,  one  a  straight  line  and  one 
with  an  offset  of  e^t  feet,  we  conclude  that 
the  straight  marked  line  Is  the  dividing  Uoe 
between  the  parties. 

[Z]  Some  question  is  made  as  to  tin  pro- 
prl^y  of  the  court's  action  in  refusing  to  p»- 
ndt  a  sobstitnted  amended  reply  to  be  filed, 
in  lieu  of  an  amended  reply  which,  it  Is 
claimed,  bad  been  filed  and  not  noted  of  rec- 
ord.   Certain  affidavits  were  introduced  to 
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Ehaw  that  tbe  amended  reply  bad  been  filed. 
In  the  aiD ended  reply  there  was  a  plea  of 
limitation  and  champerty.  We  regard  this 
QQestlon,  however,  as  Immaterial;  for  It  Is 
apparoit.  from  a  constderatloQ  of  the  whole 
record,  that  no  question  of  limitation  or 
champerty  Is  involTed,  as  the  former  owners 
of  the  two  tracts  were  holdlns  to  the  divid- 
ing line,  wherever  that  line  mlcbt  be. 
Judgment  aCBnned. 


CINCINNATI,  N.  O.  A  T.  P.  BT.  GO.  v. 

(Conrt  of  Appeals  of  Eentacky.  Jane  21, 
1912.) 

1  RAILBOAnS   (I  275*)— THJITBT  in  SWXTCH- 
TARD— LOOKOITT— NEOLIOENCZ. 

Where  a  railroad  detective  intentjooally 
concealed  himself  between  two  cars  standlnK 
upon  a  side  trark,  so  that  his  presence  coula 
not  have  been  discovered  by  a  lookont  apon  a 
Ibird  car  which  bamped  into  one  of  the  stand- 
ing cars  and  caused  his  iDjuiTf  the  failure  to 
hare  a  lookoDt  upon  the  third  car  was  not 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
CenL  Dig.  H  873-877;  Dec.  Dig.  S  275.*] 

2.  Railboads  (I  275*)— InJUBT  to  Licensee 

— Absttmptioh  Of  Rise. 

Where  a  switching  crew  bad  no  reason  to 
antidote  the  presence  of  plaintiff,  a  railroad 
detective  standing  between  two  cars  in  a 
switching  yard^  and  owed  him  no  du^,  they 
were  not  negligent  in  permitting  one  car  to 
bamp  against  the  other,  hftwever  hard,  and  it 
was  immaterial  that  plaintiff  was  not  a  tres- 
passer, but  was  engaged  In  tbe  business  of  the 
company  and  had  a  right  to  be  where  be  was; 
be  havmg  assumed  the  risks  of  the  position 
vfaich  he  took  between  the  cars. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  M  873-877:  Dec.  Dig.  |  276.*] 

Nnan,  J.,  dissenting. 

Anieal  from  Circuit  Court,  Boyle  County. 

Actioa  by  G.  T.  Helm  against  the  Cincln- 
aati.  New  Orleans  &  Texas  Pacific  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded. 

Chas.  H.  Rodee,  Oea  E.  Stone.  Nelson  D. 
Bodes,  an  of  Danville,  and  John  Oalvln,  of 
Clndnnatl,  OUo,  for  appellant.  Robert 
Harding,  J.  W.  Bawlli^  and  S.  V.  Pnryear, 
an  of  DanvUle,  tor  aroellee.  ^ 

HOBSON,  C.  J.  G.  T.  Helm  was  In  the 
KTvlce  of  tbe  andnnatl,  New  Orleans  & 
Texas  Pacific  Railway  Company  as  a  detec- 
tive, and  his  duties  took  him  along  the 
whole  line  of  railway.  On  Apzll  3,  1811,  he 
vas  In  Danville  acting  under  special  orders 
In  making  an  examination  of  seals  on  freight 
box  cars  in  tbe  Danville  yards.  In  discharg- 
ing this  duty  be  went  upon  what  is  called 
tbe  "hODSB  track"  where  11  freight  box  cars 
were  standing.  One  of  the  rules  of  the  com- 
pany reqoired  tbm  toreman  of  the  switching 
crew  to  give  notloe  wb^  tbe  house  track 
was  to  be  used  and  to  also  give  notice  when 
tbe  switdilng  on  It  was  finished.   This  no- 


tice had  been  given  that  morning,  and  no  no- 
tice bad  been  given  that  the  switching  was 
completed.  Helm,  while  at  the  freight  .depot, 
saw  cars  taken  from  the  house  track,  but  he 
made  no  inquiry  as  to  whether  the  switching 
on  the  house  track  was  finished  for  the  rea- 
son that  he  did  not  wish  any  body  to  know 
where  he  was  or  what  he  was  doing.  He  ex- 
amined the  seal  on  several  of  the  cars,  and 
finally  went  between  tbe  second  and  third 
cars,  placed  one  foot  on  the  beam  of  one  box 
car,  and  tbe  other  on  the  brace  rod  of  tbe 
car  next  to  it,  and,  while  he  was  In  the  act 
of  taking  the  number  from  tbe  seal  on  the 
end  window,  a  car  was  shunted  In  on  this 
track  by  the  switching  crew,  which  struck 
the  cars  standing  on  the  house  track  and 
caused  Helm  to  fall  to  tbe  ground,  Injuring 
his  left  arm  and  shoulder.  The  switching 
crew  had  no  notice  that  be  was  between  the 
cars  or  was  about  the  house  track.  They 
took  eight  care  from  this  track  and  carried 
them  out  to  another  track,  left  seven  of 
them,  and  returned  the  eighth  to  the  house 
track.  The  engine  pushed  the  car  onto  tbe 
track,  and  it  was  then  cut  loose  from  the 
engine  and  allowed  to  roll  along  the  track 
without  anybody  on  It.  until  It  bumi>ed 
against  the  cars  standing  on  that  track,  and, 
when  this  bnmp  occurred.  Helm  fell,  as 
above  stated.  Helm  brought  tbis  suit  against 
the  company  to  recover  for  his  injuries 
which  be  charged  were  due  to  the  negligence 
of  tbe  company  In  two  particulars:  First, 
in  sending  tbe  car  .in  on  the  track  without 
anyl)ody  on  it  to  keep  a  lookout  or  to  con- 
trol tbe  car;  second,  in  sending  the  car 
against  tbe  car  standing  on  the  bouse  track 
with  great  and  unnecessary  violence.  Helm 
testified  that  he  could  see  160  yards  of  the 
switch;  that  before  going  between  the  cars 
he  looked  up  the  track  and  there  were  no 
cars  or  engine  In  sight;  and,  supposing  he 
would  be  safe  In  going  between  the  cars,  he 
then  got  up  on  the  bumpers  to  take  the  num- 
ber of  tbe  seal. 

The  Jury  to  whom  the  case  was  submitted 
found  for  Helm  in  the  sum  of  $8,000,  and, 
the  court  having  entered  Jndgmoit  against 
the  company.  It  appeals. 

The  only  question  we  dean  It  necessary  to 
consider  on  the  appeal  Is  whether  the  lower 
court  should  have  instructed  tbe  Jury  per- 
emptorily to  find  for  tbe  defendant 

[1]  We  have  held  in  a  number  of  eases 
that  cars  should  not  be  turned  loose  with  no 
one  upon  tbem  to  keep  a  lookout  or  to  con- 
trol their  movement  in  yards  where  tiie  pre»- 
ence  of  persons  on  the  track  may  be  antic- 
ipated. But  in  tbIs  cas^  a  a  person  had 
been  on  tbe  car  keei^ng  a  lookout,  he  would 
not  have  been  able  to  see  Helm  who  was  be- 
tween tbe  second  and  third  car  standing  on 
tbe  bonse  track,  for  be  was  completely  sbnt 
out  from  all  view  by  tbe  cars  between 
which  he  was  standing.    A  lookout  would 
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have  be^  wbolly  onaTatllns  as  to  him,  and 
he  therefore  cannot  complain  that  a  lookont 
was  not  maintained. 

[2]  The  switching  crew  were  using  the 
house  track  and  bad  a  right  to  use  it  They 
had  a  right  to  run  the  car  they  returned  to 
that  track  against  the  cars  standing  on  the 
track,  as  they  had  no  reason  to  anticipate 
that  any  one  would  be  on  the  cars.  Helm 
had  concealed  himself  between  the  cars  and 
Intentionally  k^t  the  persons  in  charge  of 
the  yards  In  ignorance  of  his  whereabouts 
and  of  what  he  was  doing.  Ttiere  cannot, 
therefore,  be  any  recovery  against  the  com- 
pany on  the  ground  that  the  car  was  run 
against  the  other  cars. 

But  It  is  Insisted  that  the  car  was  turned 
loose  and  that  the  bump  was  unusual,  un- 
necessary, and  very  violent  If  the  switch- 
ing crew  had  a  right  to  bump  this  car 
against  the  cars  standing  on  the  house  track, 
tbe  defendant  Is  no  more  liable  when  they 
turned  the  car  loose  than  it  would  be  if 
they  had  brought  the  car  In  attached  to  the 
en^e  and  so  bumped  it  against  the  other 
cars  with  the  same  force.  The  question, 
therefore,  comes  to  this:  Did  they  owe 
Helm  any  duty?  For  there  can  be  no  negli- 
gence without  the  violation  of  some  duty. 
If  tbose  moving  the  car  knew  or  had  reasons 
to  anticipate  the  presence  of  persons  on  the 
other  cars,  they  should  have  made  the  move- 
ment with  ordinary  care  for  the  safety  of 
such  persons,  but  when  they  have  no  rea- 
son to  anticipate  the  presence  of  anybody  on 
the  cars,  no  duty  exists  to  exercise  care 
for  tbe  safety  of  persons  there.  We  bad 
this  question  before  us  in  the  case  of  !<.  &  N. 
R.  B.  Co.  V.  Hay's  Adm'r,  145  Ky.  666,  141  S. 
W.  64,  In  which  the  lower  court,  by  one  of 
Its  Instructions,  authorized  the  Jury  to  find 
for  tbe  plaintiff  If  the  coupling  of  the  cars 
was  made  with  unusual  or  extraordinary 
force.  Crltidslng  the  Instruction,  we  said: 
"This  instmction  is  too  broad.  The  defend- 
ant's servants  were  not  required  to  exercise 
care  for  the  decedent's  safety  unless  they 
knew  or  in  the  exercise  of  ordinary  care 
should  have  anticipated  the  presence  of  per- 
sons on  the  car."  We  also  said  in  that  case 
that  the  defendant  was  not  liable  unless  tbe 
coupling  was  made  with  unusual  and  unnec- 
essary force  and  with  such  violence  as  to 
show  want  of  ordinary  care  In  the  handling 
of  tbe  car.  But  there  cannot  be  a  want  ot 
ordinary  care  In  the  handling  of  a  car  as  to 
persons  whose  presence  tbe  trainmen  have 
no  reason  to  anticipate  and  as  to  whom  the 
trainmen  are  not  required  to  Kcerclse  care. 
We  have  held  In  several  cases  that  persons 
who  go  in  between  cars  standii^  on.  a  track, 
without  the  knowledge  of  the  men  handling 
the  cars  and  when  they  liaTe  no  reason  to 
anticipate  their  prasence,  take  the  risk.  L. 
ft  N.  B.  R.  Go.  T.  Hocker,  111  Ky.  707,  64  S. 
W.  638,  66  S.  W.  119,  23  Ky.  Law  Rep.  982, 


1274;.  Wilson  r.  O.  ft  O.  Ry.  Oo..  190  Ky. 
182,  113  S.  W.  101 ;  Age's  Adm'r  L.  &  N. 
R.  R.  Co..  148  Ky.  219,  146  S.  W.  412.  It 
seems  to  us  the  principles  applied  in  tbese 
cases  must  necessarily  be  applied  hwe,  for 
it  cannot  be  maintained  that  the  switch- 
ing crew,  in  making  the  bump  in  question, 
failed  to  exercise  ordinary  care  as  to  one 
to  whom  was  owed  no  duty  to  exercise  care, 
as  they  had  no  reason  to  anticipate,  under 
the  circumstances,  that  any  one  was  on  the 
car. 

It  is  true  Helm  was  not  a  trespasser,  bnt 
was  engaged  in  tbe  business  of  the  company, 
and  so  had  the  right  to  be  upon  tbe  cars. 
But  he  knew  the  track  was  liable  to  be  used 
by  the  switching  crew  any  minute  and  with 
this  knowledge  he  put  himself  betwe^  tbe 
cars  where  he  could  not  be  seen  by  them, 
and  without  any  notice  to  them.  In  dolne 
this  he  took  the  risk,  and  he  cannot  com- 
plain that  they  were  negligent  in  falling  to 
guard  against  a  danger  which  they  had  no 
reason  to  anticipate.  To  illustrate,  if  a 
freight  train  on  Its  journey  should  stop  at  a 
station  for  any  purpose,  and  while  standing 
on  a  side  track  should  be  cut  In  two,  would 
it  be  maintained  that  Helm  could  recover  If 
he  had  gone  in  between  tbe  cars  Just  as  be 
did  here  to  take  the  numbers  of  the  seals, 
without  the  knowledge  of  the  trainmen,  and 
while  so  there  had  been  hurt  by  reason  of 
the  cars  being  bumped  together?  But  the 
cars  in  question  were  in  charge  of  the 
switching  crew,  no  less  ttian  the  train  In 
the  supposed  case  would  be  in  charge  of  the 
trainmen.  They  had  given  notice  of  their 
intended  use  of  the  track,  and  had  a  short 
time  before  taken  eight  cars  from  it  The 
proximate  cause  of  Helm's  Injury  was  bis 
placing  himself  in  a  place  of  danger  without 
taking  proper  precaution  for  his  own  safety. 
He  should  have  waited  until  the  switching 
was  done,  or  put  out  a  flag,  or  In  some  way 
given  notice  to  the  men  handling  the  cars. 
His  Injury,  whw  he  did  not  do  this*  was, 
BO  far  as  they  were  concerned,  simply  an  ac- 
cident 

This  conclusion  makes  It  unnecessary  for 
us  to  consider  the  other  questions, 
s  The  Judgment  is  reversed,  and  cause  re- 
manded for  further  ^oceedlngs  cmslstoit 
herewith. 

NUNN,  dlssentlnc 


LOTJISVHXE  &  N.  R,  CO.  v.  HTGDON. 

(Conrt  of  Appeals  of  Kentucky.  June  21, 

1912.) 

1.  Cabbibbs  (S  190*)— Duty  to  Pubxjo— Dxs* 
obiiunation. 

A  carrier  by  railroad  In  the  discharge  of 
Its  daties  to  the  public  must  use  all  the  tracks 
set  apart  for  the  tranBportation  of  freight  t^ud 
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treat  iriOioat  Cavor  or  ^Krlmination  all  per- 
Mu  offerins  frei^t  to  It  for  caniaKe. 

[Ed.  Note.— For  other  ctBes,  lee  Carriers, 
CcDt  Dig.  IS  901-905;  Dec.  Dig.  S  199.* J 

2.  Cakbiebs  (S  30*)— Extent  or  Duty— Oab- 
UAQE  or  Pabticulab  Abticles. 

A  common  carrier  may  bold  itself  ont  to 
the  public  as  being  a  carrier  of  specified  arti- 
des  only,  and.  if  it  is  only  engaged  in  the  car- 
riase  of  such  articles,  it  is  under  no  obligation 
to  carry  other  tEings. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
CtDt.  Dig.  I  98;  Dec  Dig.  i  39.*] 

3.  Cabbiebs  ({  39*)— DuTT  to  Publio— Hab- 
n^-CouB8S  OF  Dealing. 

No  length  of  time  or  manner  of  treatment 
or  habit  of  dealing  will  discbarge  a  common 
carrier  when  requested  from  the  obligation  to 
famish  to  the  public  the  serrtce  it  is  engaged 
in  performing. 

[Ed.  Note.— For  other  cases,  seo  Guriers, 
CenL  Dig.  {  98;  Dec.  Dig.  {  39.*] 

4.  Cabbiebs  ({  84*)  — Bailboad— Yabd  Fa- 
cilities— Transfobtation  of  Fbeioht. 

A  railroad  company  for  its  convenience  tn 
liaQdIing,  storing,  and  distributing  freight  may 
hare  yard  facilities,  including  spars,  switcbea, 
and  Bide  tracks,  and  will  not  be  required  to 
transport  freight  for  the  cooTentence  of  ship- 
pers, as  a  carrier,  from  one  point  to  another 
in  such  yarda. 

[Ed.  Not&— For  other  casea,  see  Carriers, 
CenL  Dig.  H  277,  200-298;  Dec.  Dig.  S  84.^ 

5.  Cabbiebs  (I  40*)  — 'Fbeiqhiv-Dbutebt— 
Spdb  Track-  Accowiodations. 

A  railroad  company  owes  to  eatablish- 
iMnts  connected  with  its  line  of  road  by  spnr 
tracks  the  same  duty  tbat  it  does  to  establish- 
ments situated  immediately  upon  its  main  line 
ot  road,  and  it  is  under  the  same  obligation  to 
furnish  fartlitiea  to  one  as  to  the  other  without 
discrimination 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  120-122;  Dec.  Dig.  «  40.*] 

<t.  Cabbiebs  (S  84*)— TJsb  or  Yabd— Switch 
LiHira. 

A  carrier  by  railroad  cannot  arbitrarily 
and  without  any  relation  to  the  use  to  which 
it  is  pat  designate  a  part  of  its  track  or  system 
as  yards  or  switching  limits,  and  assert  that 
it  owes  no  dut^  as  a  carrier  in  that  district 
except  such  as  it  chooses  to  assume,  nor  can  it 
dassifj  or  divide  Ita  trackage  Into  parts,  and 
say  that  on  one  part  It  fa  a  carrier  ud  on  an- 
other it  la  not. 

lEd.  Note.— For  other  cases,  lee  Oarrlera, 
Cent.  Dig.  H  277.  200-298;  Dec.  IMg.  |  84.*] 

7.  CABBins  (t  109*) —Bate— DiscBiKiNA- 
Tioir. 

When  a  carrier  publishes  a  rate  for  a  cer- 
tain serrice.  It  mnst  furnish  to  all  persons  de- 
manding anch  serrice  the  same  rate. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  IMg.  tt  001-MB:  Dec.  &g.  |  199.*] 

8L  CmrtEM  (I  189*)— Reason  ABLE  Baixb. 

If  a  carrier  baa  bo  eatahUahed  rate  which 
coTen  the  service  requested,  it  is  bound  to 
fix  a  reasonable  rate  for  sneh  serrice. 

fEd.  Note. — For  other  casea,  aee  Carriers, 
Cent.  Dig.  H  102.  8M,  866,  869-866;  De&  Dig. 
I  189.*] 

0.  Cabbiebs  (i  180*)— Fbeioht  Baiss— Oas- 
siFiCATioN  or  Freight. 

A  carrier  may  daasii^  freight  and  make  a 
difference  In  charges  for  different  klncte  of 

freigbL 

[Ed.  Note. — For  other  cases,  see  Carriers, 
r^nt.  Dig.  H  162,  864,  856,  809-866;  Dec.  Dig. 
»  180.*1 


10.  Cabbikbb  <|  45*)  —  Bate- BErusAL  to 
Tbanbpobt— Dauages. 

A  person  suBtaining  loss  by  failure  of  a 
carrier  to  transport  freight  tendered  to  it  at 
its  stipulated  rate  may  recover  any  amount 
lost  to  bim  on  account  of  contracta  made  on 
the  faith  of  such  rate. 

[Ed.  Note.— For  other  cases,  aee  Carriers, 
Cent  Dig.  89  120,  123-128;  Dee.  Dig.  $  46.*] 

11.  Pleading  {§  259*)— Ambndmeht— Leave 
TO  Pile— Refusal. 

The  court  properly  refused  to  permit  an 
amendment  merely  ampU&ing  a  defense  which 
had  been  prerionsly  held  msuffident. 

[Ed.  Note. — For  other*  cases,  see  Pleading, 
Cent.  Dig.  SS  783-792;  Dec.  Dig.  S  259.*] 

12.  Cabbiebs  (8  199*) —Rates  — Establish- 
ment—In  HurFiciENCT. 

A  railroad  company,  having  fixed  a  speci- 
fied rate  for  a  sfwcified  aervice,  and  being  en- 
gaged in  performing  auch  service  for  other  ship- 
pers within  the  same  territory  at  such  rate, 
could  not  successfully  claim  that  It  was  not 
required  to  perform  the  service  for  plaintiff 
because  the  rate  was  confiscatory. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
CenL  Dig.  §§  901-905;  Dec.  Dig.  {  190.*] 

13.  COUUEBCE     ({    61*)  —  INTBASTATE  COM- 
MERCE—EFFECT  ON  Interstate  Business. 

Where  a  carrier  was  engaged  in  t>oth  in- 
terstate and  intrastate  commerce,  it  could  not 
refuse  to  perform  services  connected  entirely 
with  intrastate  shipments,  without  discrimina- 
tion and  for  a  rate  established  by  it,  on  the 
theory  that  to  require  such  service  would  im- 
pose an  unjust  ana  nnreasonaUe  burden  on  de- 
fendant's interstate  commerce,  in  violation  of 
Const.  U.  S.  art  1,  g  8,  snhsec,  8. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  88  81-84,  80;  Dec  Dig.  |  61.*] 

Appeal  from  Circuit  Court,  Henderson 
County. 

Action  by  Joe  HIgdon,  doing  business  as 
the  Crescent  Coal  Oompany,  against  the 
LoTtlsville  &  Nashville  Ballroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

See,  also,  143  Ky.  78,  136  8.  W.  768,  88 
U  B.  A.  (N.  S.)  442. 

Teaman  &  Teaman,  of  Henderson,  and 
H.  U oorman  and  Benjamin  D.  Warfleld,  both 
of  LoulsTllle,  for  appellant  Clay  ft  Clay,  of 
Henderson,  for  appellee. 

GliAT,  O.  A^Ilee,  Joe  Htgdon,  doing 
business  under  the  name  of  Crescent  Goal 
Company,  was  during  the  year  1908  en- 
gaged In  buying  and  selling  coal  in  the  city 
of  HfflderaoiL  Appellant,  Lonlsvllle  &  Nash- 
TlUe  Ballroad  Company,  is  a  common  car- 
rier. Ita  main  line  rnna  Into  and  throtiE^ 
the  city  of  Hoiderson.  In  addition  to  its 
main  line,  it  operates  and  controls  a  btit 
line.  Leading  from  ita  main  and  bdt  lines 
and  running  Into  rarlons  industrial  plants  in 
the  city  of  Henderson  are  several  spnr  tracks 
which  are  used  for  the  purpose  of  trans- 
porting freight  to  and  from  these  Industrial 
plants,  and  are  operated  by  the  railroad  as 
a  part  of  Its  line  of  road.  During  the  year 
1908  the  Keystone  Mining  ft  Manufacturing 
Oompany  was  operating  a  coal  mine  in  the 
city  of  Henderson.   This  mine  was  connect- 
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ed  wlUi  the  main  and  belt  lines  of  appd- 
lant's  road  by  a  spur  which  ^ipellant  oper- 
ated and  controlled.  During  the  month  of 
April,  1808,  appellee  contracted  with  the 
Keystone  Iflnlng  &  Manufacturing  Company 
to  famlah  and  dellTer  to  him  on  the  spur 
tra<^  at  Ibi  mine  20,000  tons  of  coal.  After 
making  this  otntract.  he  contracted  with 
various  industrial  plants  having  spur  con- 
nections with  the  line  of  appelant  com- 
pany to  dellw  to  them  at  their  plants  in 
car  load  lots  at  a  stipulated  price  a  large 
quantity  of  coal.  On  July  1,  1908,  he  allied 
to  appellant  company  to  ,f undsh  blm  cars  at 
the  Ke>-6tone  Company's  mine  for  the  pur- 
pose of  loading  and  hauling  the  coal  to  the 
industrial  plants  and  proposed  to  pay  for  the 
service  f4  per  car,  or  at  the  rate  of  about  10 
cents  per  ton.  An^eUant  refused  to  famish  any 
cars  for  this  serrtce  imtU  July  IS.  1008.  when 
it  notified  Higdon  that  it  would  fnmlsfa  the 
cars  and  perform  the  service  at  60  cents  per 
ton.  Appellee  refused  to  accept  the  service 
at  that  price.  On  August  13,  1908»  appellant 
Informed  him  that  It  would  not  furnish  cars 
for  this  service  at  any  price.  Thereupon  ap- 
pellee bronght  this  action  against  appellant 
to  recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  appellant's  failure  to  fur- 
nish him  the  service  at  the  price  of  $4  per 
car.  The  case  was  transferred  to  equity, 
and,  on  final  bearing,  appellee's  petition  was 
dismissed.  On  appeal  to  this  court,  the  Judg- 
ment was  reversed,  and  cause  remanded  for 
a  Dew  trial  consistent  with  the  opinion. 
Crescent  Coal  Co.  v.  L  &  N.  R.  R.  Co.,  143 
Ky.  73,  135  S.  W.  768,  33  L.  R.  A.  (N.  S.)  442. 
On  that  appeal  it  appeared  that  appellant  in 
Its  printed  and  published  rates,  rules,  and 
regulations  governing  the  handling  of  cars  in 
the  city  of  Henderson  bad  promulgated  the 
following:  "The  Louisville  &  Nashville  Rail- 
road Company  does  not  engage  In  the  busi- 
ness of  local  switching  between  switches, 
tracks,  warehouses,  or  industries  in  the  Hen- 
derson, Kentucky,  terminals;  but,  where  any 
such  service  is  performed  as  an  accommoda- 
tion, a  charge  of  $2.00  a  car,  plus  $2.00  for 
car  rental,  shall  be  assessed." 

It  was  the  contention  of  the  railroad  com- 
pany on  that  appeal:  (1)  That  appellee's 
cause  of  action  was  not  determinable  inde- 
pendently of  a  decision  of  the  Railroad  Com- 
mission adverse  to  the  railroad  company; 

(2)  that  the  service  demanded  of  the  railroad 
company  was  not  such  a  service  as  the  law 
of  public  policy  required  it  as  a  common  car- 
rier to  perform,  nor  was  It  such  a  service 
that  It  engaged  In  or  professed  to  engage  In; 

(3)  tbat  t  be  hauling  of  grain  and  milling  prod- 
ucts between  mills  and  elevators  at  Hender- 
son was  entirely  different  from  the  Intra- 
urban transportation  which  appellee  sought 
to  require  the  railroad  company  to  engage  In; 

(4)  that  the  railroad  company  published  no 
tariff  rate  for  Intraurban  transportation  at 
Henderson;  that  the  tariff  provisions  relied 
on  by  the  plaintiff  apidled  exclusively  to 


switching  services,  and  the  service  demanded 
by  the  plaintiff  was  a  transportation  tervlce 
In  that  the  coal  was  mined  at  one  point  In 
the  Henderson  station,  and  was  to  be  trans- 
ported from  that  point  to  another  point  In 
the  same  station;  (5)  that,  even  if  the  rail- 
road company  did  haul  grain  and  milling 
products  at  the  rate  of  (4  per  car,  it  was  not 
required  by  section  21S  of  the  Constltutloii 
of  Kentucky  to  haul  coal  at  the  same  rate. 

In  holding  these  contentl<ms  of  the  rail- 
road company  without  merit,  the  court,  in  lt« 
former  opinion,  laid  down  the  following 
mica: 

[1]  (1)  In  the  discharge  of  its  duties  to  the 
public  as  a  common  carrier,  a  railroad  must 
use  for  the  public  convenience  all  the  tracki 
sat  apart  by  It  for  the  transportation  oi 
^ight,  and  treat  without  favor  or  discrlml- 
natl«t  all  persons  offwlng  to  it  freight  foi 
carriage. 

[2]  (2)  A  common  carrier  may  hold  Itself 
out  to  the  public  as  being  a  carrier  of  certali 
articles;  and,  if  it  Is  only  engaged  In  tht 
carriage  of  the  specified  articles,  It  Is  not  un 
der  any  obligation  to  carry  other  things. 

[t]  (3)  No  length  of  time  or  manner  o1 
treatment  or  habit  of  dealing  will  dlschargi 
a  common  carrier  when  requested  from  thi 
obligation  to  furnish  to  the  public  the  serv 
ice  it  is  engaged  in  performing. 

[4]  (4)  A  railroad  company  may  for  lb 
convenience  In  the  handling,  storing,  and  dis 
tributlon  of  its  cars  and  freight  have  yarc 
facilities,  Including  switches,  spurs,  and  sidi 
tracks,  and  It  will  not  be  obliged  as  a  com 
mon  carrier  to  transport  from  one  point  t< 
another  in  such  yards  freight  for  the  con 
venience  of  shippers. 

[S]  (5)  A  railroad  company  owes  to  estab 
llsbments  connected  with  its  line  of  road  bj 
spur  tracks  the  same  duty  that  it  does  ti 
establishments  situated  Immediately  upon  it 
main  line  of  road.  It  is  under  the  same  ob 
ligation  to  furnish  facilities  for  the  trans 
portatlon  to  one  as  It  is  to  the  other.  It  mus 
serve  all  alike. 

[I]  (6)  A  railroad  cannot  arbitrarily  ant 
without  any  relation  to  the  use  to  which  1 
Is  put  designate  a  part  of  its  track  or  systen 
as  yards  or  switching  limits,  and  assert  tha 
It  owes  no  duty  as  a  carrier  In  this  distrlr 
except  such  as  It  may  choose  to  assume.  1 
cannot  classify  or  divide  Its  trackage  inb 
parts,  and  say  that  on  one  part  it  Is  a  car 
rler  and  on  another  it  Is  not. 

[7]  (7)  When  a  carrier  publishes  a  rate  i 
win  charge  for  a  certain  service,  it  mus 
furnish  to  all  persons  demanding  tbls  serr 
ice  the  same  rate. 

[I]  (8)  If  a  carrier  has  no  established  rat 
that  covers  the  service  requested.  It  must  fi. 
a  reasonable  rate  for  such  service. 

[I]  (9)  A  carrier  has  a  right  to  clas-sif; 
freight,  and  make  a  reasonable  difference  ii 
j  Its  charges  for  different  kinds  of  freight. 
I     [10]  (10)  A  person  sustaining  loss  by  tb 
,  failure  of  a  carrier  to  transport  freight  ten 
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dered  to  It  at  Its  stipulated  rate  may  recover 
any  amonnt  lost  to  him  on  account  of  con- 
tracts made  on  the  faith  of  this  rate. 

In  remanding  the  case,  the  conrt  held  that ' 
oa  the  contract  made  In  April  appellee  was 
entitled  to  recover  the  difference  between 
what  It  cost  him  to  fill  the  contracts  he  had 
made,  whether  before  or  after  July  1,  1908, 
with  Industries  having  separate  connections, 
and  that  he  conld  have  flUed  with  coat  from 
the  Keystone  mine  between  July  1,  1908,  and 
Jaly  1,  1909,  and  what  It  would  have  cost 
btm  to  fill  these  contracts  If  he  had  obtained  ; 
the  coal  from  this  mine.   The  conrt  further 
bcid  that  as  It  appeared  that  the  Keystone 
mine  had  ceased  operations  before  July  1, ' 
1900,  the  damages  should  be  conOned  to  the  [ 
quantity  of  coal  that  the  Keystone  mine 
could  have  supplied  under  the  contract  be- 
fore It  ceased  oi>erat]ons,  and  that  appellee 
conld  have  furnished  In  fulfillment  of  the 
contracts  made  with  customers  before  that 
time.  1 

On  the  return  of  the  case,  the  railroad 
company  offered  an  amended  answer  and  a ' 
second  amended  answer.  The  trial  court  re-  j 
fused  to  permit  these  pleadings  to  be  filed, ; 
bat  made  them  a  part  of  tbe  record  by  order  | 
of  the  court. 

The  second  trial  resulted  In  a  verdict  and  | 
Judgment  In  favor  of  appellee  for  the  sum  of , 
(3,137.10,  and  the  railroad  company  appeals.  | 

Appellant  Insists  that  the  first  and  second 
amended  answers  tendered  on  the  return  of ' 
the  case  presented  a  defense  to  the  action, 
and  the  trial  conrt  erred  in  refusing  to  per- 
mit them  to  be  filed. 

By  the  first  amended  answer,  appellant 
rimpl7  elaborated  certain  averments  In  tbe 
second  paragraph  of  its  original  answer  to 
the  effect  that  It  was  not  Its  du^  to  engage 
In  the  bosiness  of  transporting  freight  or 
passengers  between  points  In  the  same  termi- 
nal or  station.    In  addition  to  these  aver- ! 
Dients,  the  first  amended  answer  contained ! 
allegations  to  the  effect  that  the  rate  of  M  i 
a  car  was  not  adequate  compensation  for  i 
tbe  service  demanded  by  appellee,  and  that  j 
to  compel  appellant  to  perform  the  service  i 
at  that  rate  would  be  to  deprive  It  of  Its 
property  without  due  process  of  law,  and  to  1 
deny  It  the  equal  protection  of  the  laws  con- 
trary to  tbe  fourteenth  amendment  of  the 
Constitution  of  the  United  States. 

By  the  second  amended  answer,  appellant 
pleaded  that  to  require  tbe  performance  of 
Uie  aerrloe  demanded  by  tbe  an>dlee  at  Heii<- 
deraon  woold  in^oBe  an  unjust  and  mtrea^ 
soluble  bnrdm  upon  tbe  Intnstate  commerce 
boslneBa  of  the  defoidaiit,  In  Tlolation  of 
sid»ectksi  8,  I  8,  art  1»  of  the  Conatitatloii 
of  tbe  United  States. 

[If]  Afl  tbe  aTOrmenta  contained  in  Uie 
flr^  part  of  0ie  first  amoided  answer  are 
simply  an  elaboration  of  the  defense  present- 
ed by  the  second  paragraph  of  the  original 
wuswer,  and  aa  flw  court  on  the  former  ap- 


peal. In  an  opinion  which  Is  now  the  law  of 
the  case,  held  that  they  did  not  present  a 
defense  to  the  action,  the  further  considera- 
tion of  the  first  part  of  the  first  amended  an- 
swer will  be  unnecessary.  As  to  the  conten- 
tion that  the  rate  of  $4  a  car  Is  below  the 
cost  of  service  and  therefore  confiscatory, 
and  constitutes  the  taking  of  property  with- 
out due  process  of  law,  it  must  be  borne  In 
mind  that  the  rate  was  not  fixed  by  the 
Railroad  Commission,  but  was  fixed  by  ap- 
pellant Itself. 

[12]  The  railroad  company  may  not  tx  Its 
own  rates,  and  then  complain  of  the  fact 
that  they  are  confiscatory.'  In  our  former 
opinion  we  simply  held  that,  as  appellant 
was  engaged  In  furnishing  cars  for  other 
shippers  within  the  same  territory  at  a  rate 
of  $4  a  car,  It  was  bound  to  furnish  the 
same  service  to  app^lee  at  tbe  same  rate. 
This  did  not  impose  upon  appellant  the  bur- 
den of  continuing  a  rate  that  was  less  than 
the  actual  cost  of  tbe  service.  It  had  the 
right  at  any  time  to  change  the  rate,  subject 
to  the  limitation  that  the  change  should  af- 
fect all  shippers  alike.  It  could  not  estab- 
lish a  certain  rate  for  a  certain  service  and 
deny  to  any  one  similarly  situated  and  enti- 
tled to  such  service  the  benefit  of  such  rate. 
Where  a  railroad  company  fixes  a  rate  for 
a  certain  service,  it  will  uot  be  heard  to 
say  tbat  the  rate  was  proper  so  far  as  cer- 
tain shippers  were  concerned,  and  confisca- 
tory as  to  others  who  are  similarly  situate<1 
and  entitled  to  the  same  service.  To  no  hold 
would  nullify  our  constitutional  provisions 
with  reference  to  discrimination.  We  there- 
fore conclude  that  to  hold  appellant  liable 
In  this  case  la  in  no  saoe  to  deprive  It  of 
its  proi>erty  without  due  process  of  law. 

[18]  Nor  does  the  second  amended  answer 
present  a  defense.  The  service  to  which  ap- 
pellee was  entitled  was  wholly  within  the 
state  of  Kentucky.  Tbe  shipments  w^e  In- 
trastate shipments.  The  interstate  commerce 
business  of  aM>dlant  was  in  no  way  Involv- 
ed. Appellant  was  as  much  bound  to  obey 
the  Constitution  and  the  laws  of  this  state 
with  reference  to  Intrastate  shipments  as  It 
was  the  acts  of  Congress  with  reference  to 
Interstate  Shipments.  It  conld  not  escape  its 
obligations  under  either  law  upon  the  theory 
that  obedience  thereto  would  impose  upon  It 
a  burden  with  respect  to  the  oth».  It  has 
never  been  r^arded  as  a  burden  on  Inter- 
state commerce  to  require  a  carrier  to  obey 
tbe  state  Constitution  with  reference  to  pure- 
ly Intrastate  shipments.  Tbe  contoition  Is 
certainly  novel  that  to  perform  a  service 
wholly  vdtfaln  the  state  at  a  given  rate  for 
certain  shiiaaento  is  altogether  proper,  while 
tbe  perftwmanee  of  the  same  swrice  for  an- 
other aliUtper  similarly  situated  imposea  an 
unnecessary  and  unreasonaUle  burden  upon 
the  Interstate  commerce  business  of  Ihe  rail- 
road company. 

As  neither  the  amended  answer  nor  the 
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second  amended  answer  imsaited  a  defense 
to  the  action,  it  follcnra  that  the  trial  court 
did  not  err  in  refOBlnc  to  permit  Hum  to  be 
filed. 

From  a  careful  conslcteratioii  of  the  erl- 
dence,  we  conclude  that  it  is  arnKdy  aufilciait 
to  Bopport  the  finding  of  the  Jury* 

The  tostoictlonB  being  in  conformity  wltb 
our  former  opinion,  and  there  appearing  no 
error  in  the  record  preJudidal  to  the  snb- 
Btantlal  rights  of  the  appellant.  It  follows 
that  the  Judgment  should  be  affirmed,  and  It 
ia  BO  ordered. 


CARSON  T.  COMMONWEAMTH. 

(Oourt  of  Appeals  of  Kentneky.  June  2L 
1912.) 

1.  HoinciDB  (I  S40*)  —  BfUBDlB— iHStBUO- 

TIONS. 

Failure  of  an  instruction  fn  a  mnrder  case 
to  ret^uire  the  jury  to  belieTe  the  kilting  was 
"feloniously"  done  is  not  error,  where  the  Icill- 
ing,  which  was  admitted.  If  not  in  self-defense, 
as  claimed,  was  cold-blooded,  premeditated, 
deliberate  murder. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent.  Dig.  il  71S-720;  Dee.  Dig.  |  340.*] 

2.  CaiMiNAi.  Law  (i  717*)  —  Tbiait-Abgu- 

UENT  OP  PsOSECnTINO  ATTOBNET. 

Statement  In  argument  of  the  prosecuting 
attorney  ia  a  murder  case,  in  which  the  sole 
defense  is  that  defendant  shot  in  the'  belief 
that  he  was  in  danger,  that  the  law  is  that 
words  and  language  do  not  justify  an  assault, 
Is  not  only  true  but  unobjectionable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1682-1687;  Dec.  Dig.  f 
717.*] 

Appeal  from  Circuit  Court,  Casey  County. 
Walter  Carson  was  convicted  of  murder, 
and  appeals.  Affirmed. 

J.  W.  Bawlings,  Robert  Harding,  and  Geo. 
E.  Stone,  all  of  DanvUte,  for  appellant 
James  Gamett,  Atty.  Gen.,  and  H.  H.  Logan, 
AsBt  Atty.  Gen.,  for  the  Commonwealth. 

LASSING,  J.  Walter  Carson  was  indicted 
for  the  murder  of  Ed.  Cochran.  Upon  his 
trial,  be  was  Cound  guilty,  and  his  punish- 
ment fixed  at  confinement  In  the  peniten- 
tiary for  life.  He  appeals,  and  se^  a  re- 
versal primarily  upon  two  grounds:  First, 
that  the  court  erred  In  instructing  the  Jury ; 
and,  second,  that  the  commonwealth's  at- 
torney. In  bis  closing  ai^nment,  was  guilty 
of  such  misconduct  as  entitled  him  to  a 
new  trlaL 

The  facts  as  developed  by  the  evidence 
are  as  follows:  On  the  21st  of  June,  1911, 
while  Ed.  Cochran  was  engaged  in  inspecting 
ties  near  a  storehouse,  b^ongli^  to  one 
Wheat  tn  Casey  county,  be  was  shot  by  ap- 
pellant and  died  from  the  effects  thereof 
two  days  thereafter.  Appellant  was  a  mall 
carrier  and  bad  a  registered  letter  for  Coch- 
ran. He  walked  up  to  where  Cochran  was, 
detlvered  the  registered  letter  to  him,  and 
toolf  bis  receipt  therefor.   No  words  passed 


between  them,  as  th^  were  not  on  speaking 
terms.  Having  recdved  his  reedpt,  appel- 
lant turned  as  though  to  leave,  walked  some 
two  or  three  st^n,  and  paused.  Then,  ac- 
cording to  the  testimony  of  all  the  wltnessra 
present,  be  said,  addressing  himself  to  Coch- 
ran, "Do  yon  have  any  apologies  to  m^e 
to  Dke  to-day7'  to  which  Cochran  reified, 
"None  whatever."  Appellant  then  polled  bis 
revolver  from  bis  hip  pocket  and  said,  "If 
you  don't  take  it  back,  I  wlU  klU  yoo."  One 
of  those  present  said:  "Don't  shoot  1  Hold 
on!  I  wlU  have  him  take  It  back.'*  And 
some  one  requested  Codhran  to  comply  with 
appellant's  request,  but  Cotdiran  said  that 
he  would  not  take  It  bat^  and  appellant 
thai  raised  his  ^tol  and  shot  This  shot 
evidently  took  effect,  passing  through  his 
arm  and  his  body.  Codiran  thai  walked 
around  a  wagon  which  was  standing  there, 
and  appellant  walked  around  the  wagon  In 
the  opposite  direction  and  fired  a  second  shot 
at  Cochran.  Just  before  be  did  so.  one  or 
more  of  the  parties  present  requested  him  not 
to  shoot,  and  told  blm  that  Cochran  had 
taken  It  back,  or  would  take  It  back.  After 
the  second  shot  was  fired,  Cochran  fell,  and, 
according  to  some  of  the  wltn^ses  for  the 
comnumwealth,  appellant  pointed  his  pistol 
at  him  and  told  him  if  he  did  not  take  It 
back  he  would  kill  him.  Cochran  made  some 
r^Iy  to  the  effect  that  It  was  too  late,  or, 
according  to  one  witness,  that  appellant  had 
killed  him,  whereupon  appellant  requested 
him  to  get  up  and  offered  to  shake  hands 
with  him.  Thl^  Cochran  refused  to  do.  Ap- 
pellant makes  practically  the  same  state- 
menbs  concerning  the  manner  in  which  the 
shooting  occurred,  except  that  be  saya,  at 
the  time  he  fired  the  first  shot,  and  the 
second  shot  as  well,  be  thought  Cochraa  vras 
attempting  to  draw  a  revolver  from  his 
pocket,  and  that  he  shot  in  order  to  protect 
himself.  He  also  draiies  that  be  said  that 
if  Cochran  did  not  take  it  ba(A  be  would 
shoot  blm  or  kill  him.  He  introduced  some 
evidence  tending  to  corroborate  blm  as  to 
the  position  In  which  Cochran  was  stand- 
ing and  the  peculiar  motion  of  bis  left  hand 
or  arm  and  body,  Just  as  appellant  abot  him 
the  first  tlma  He  also  Introduced  evidence 
to  the  effect  that  Cochran  had  threatened  to 
kill  him  or  do  him  bodily  liarm,  oh  different 
occasions,  and  some  evidence  to  the  affect 
Uiat  Cochran's  reputation  for  peace  and 
quiet  in  the  neighborhood  was  bad.  He  tes- 
tified that,  about  a  year  before  this  difllculty. 
be  and  Cochran  had  a  dispute  and  falling 
out  over  60  cents,  which  Cochran  alleged  be 
had  given  to  appellant  and  appellant  denied 
having  received,  that  this  dlffwence  resulted 
In  an  estrangement,  and  for  some  time  prior 
to  the  date  of  the  difficulty  they  had  not 
been  on  speaking  terms,  though  they  had  one 
or  two  quarrels  relative  to  this  SO  cmts 
transaction,  the  last  of  which  occurred  some 
four  or  five  days  prior  to  the  day  upon 
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wtrtdi  the  tragedy  occurred.  In  tbls  last 
dlffienlt7>  aiipeUant  testlAecl  that  Godiran 

called  him  a  "G  d  d  a  e  n  of  a 

b — h,^  that  he  then  told  Cochran  he  wonld 
bare  to  take  It  ba^  and  It  was  this  epi- 
thet that  he  was  demanding  of  Cochran  that 
be  take  baxk.  or  apolosbw  for,  at  the  time 
the  shooting  occurred.  The  commonwealth 
prored  that,  at  the  time  of  the  shooting, 
Cochran  was  In  hla  shirt  sleeTes,  and,  when 
appellant  came  Into  town  with  his  mall  on. 
that  day,  be  likewise  was  In  his  shirt  sleeres, 
Us  cost  was  In  Us  buggy,  and  bis  pistol 
was  in  Us  coat  He  first  distributed  the 
mall  to  the  boxes  In  the  town,  dellTored  some 
to  the  stores,  then  put  on  his  coat,  trans- 
ferred Us  i^tol  to  his  hip  pocket,  and  then 
went  down  and  ddlTored  the  registered  let- 
ter to  Oocfaran,  whm  the  killing  occurred  as 
detailed.  The  cnnmonwealth  inored  that 
the  r^mtaUon  of  Cochran  for  peace  and 
quiet  was  good. 

The  decided  weight  of  the  erldoice  Is  to 
the  effect  that  appellant  waa  altogether  the 
tggtemoT,  and  that  there  was  nothing  In 
dtber  Coidiran's  manner  or  movements  that 
would  indicate  In  the  slightest  that  he  was 
attempting  to  offer  any  violence  or  injury 
whatever  to  appellant.  From  this  evldeuce 
the  jnry  was  warranted  in  finding  that  the 
shooting  was  tiie  result  of  a  hatred  and 
grudge  oitertained  by  ai^lant  against 
Cochran,  because  of  the  vile  name  which 
he  had  called  him  and  had  declined,  upon 
request,  to  withdraw  or  take  back. 

[1]  There  Is  some  complaint  that  the  court 
erred  in  the  admission  of  evidence,  but  up- 
on careful  reading  of  the  record  we  fail  to 
find  wherein  any  competent  evidence,  offered 
by  aKtellant,  was  rejected.  Indeed,  counsel 
in  his  brief  does  not  seriously  complain  of 
any  mllng  by  the  court  in  the  rejection  or 
admisslou  of  evidence^  As  stated,  his  most 
serious  complaint  is  of  the  instructions,  and 
particniarly  because  the  court  did  not,  In 
the  tnstmcUons  given,  rcQUlre  the  Jury  to 
believe  that  the  killing  was  *^oniously" 
done  Bellance  Is  bad  npon  the  case  of 
Kaelln  v.  Commonwealth,  84  Ey.  St4.  1  S. 
W.  604,  8  Kj.  Law  Rep.  293,  as  supporting 
this  position.  An  examination  of  that  case, 
however,  disposes  the  fact  that  the  con- 
tention of  counsel  for  appellant  In  this  par^ 
ticDlar  Is  incorrect,  for  the  court,  in  that 
case,  merely  held  that  It  was  a  fatal  error 
to  fall  to  charge  In  the  Indictment  that  the 
killing  was  "feloniously"  dtme.  No  question 
of  the  omission  of  this  word  ftom  the  in- 
Btroction  was  considered  or  passed  upon, 
and  hence  the  Eaelin  Case  is  not  in  point. 
This  court  has  not  held  that  It  Is  error 
to  omit  the  word  "f^nioasly"  from  an  in- 
struction npon  the  charge  of  murder,  bat,  on 
the  contrary,  has  so  frequently  held  that  the 
omission  of  the  word  from  an  instruction  is 
□ot  error,  that  it  can  no  longer  be  regarded 
as  an  open  question. 

In  Brooka  t.  Conuntmwealth,  28  a  W.  148, 


16  Ky.  Law  856.  an  instruction  identi- 
cal with  that  under  consideration  was  before 
the  court;  the  word  "felontously"  behig 
omitted  therefrom.  It  was  htid  that  the 
fiUlura  of  the  court  to  incorporate  this  word 
In  the  instruction  did  not  constitute  a  re- 
versible error.  In  disposing  of  the  anestion 
in  that  case,  this  court  said:  "It  does  not 
follow,  necessarily,  from  the  omission  ot 
this  word  from  t^ie  Instruction  con^tlalned 
of,  that  the  error  was  prc^ndidal  to  the 
accused.  If  he  killed  the  deceased  in  the 
manner  shown  by  the  state,  it  was  a  most 
foul  murder.  The'  proof  established  that 
the  accused  was  stationed  within  the  door 
of  his  house,  with  the  muscle  <nily  of  his 
gun  protruding,  awaiting  the  expected  com- 
ing of  the  deceased  and  his  fathor;  that 
when  they,  unsuspicious  of  danger  and  heav- 
ily Incumbered  with  a  load  ot  timber  on 
their  shoulders,  came  near,  he  shot  first  at 
the  father  and  then  at  the  son,  killing  the 
latter  almost  instantly.  The  accnsed  testi- 
fied to  a  state  of  case  trading  to  show  that 
he  acted  In  e^-defoise.  The  Issue  was 
fairly  put,  and  the  conclnslMi  of  the  Jury 
rested  solely  on  their  acceptance  or  rejec- 
tion of  the  plea  of  self-defense  Interposed  by 
the  defendant.  They  rejected  his  story. 
Certainly.  In  a  case  like  this,  to  upturn  the 
finding  because  of  the  failure  of  the  court  to 
define  accurately  the  crime  of  murder  or 
designate  the  character  of  the  act  of  kill- 
ing by  the  most  accurate  nomenclature  pos- 
sible would  be  highly  technical.*' 

Again,  in  the  case  of  Omer  v.  Common- 
wealth, 95  Ky.  853,  25  S.  W.  691,  16  Ky. 
Law  Rep.  694,  it  was  held  not  to  be  a  re- 
versible error  to  omit  the  word  "feloniously" 
in  an  instruction  In  a  murder  trial.  In  the 
still  later  case  of  Stout  v.  Commonwealth. 
128  Ky.  184,  94  S.  W.  15,  29  Ky.  Law  Rep. 
627.  18  Ann.  Cas.  547.  this  court,  after  re- 
viewing all  the  authorities  bearing  upon  this 
question,  held  that  the  omission  of  the 
word  **felonlously"  from  a  murder  Instruc- 
tion was  not  a  reversible  error,  and  that, 
under  the  decisions  of  this  court,  this  was 
no  longer  an  open  question.  In  disposing  of 
the  matter  the  court  said:  "With  reference 
to  the  necessity  for  the  use  of  the  word  'fe- 
loniously,' there  is  a  vast  difference  between 
an  Indictment  and  an  instruction.  The  ob- 
ject of  an  indictment  is  to  Inform  the  accus- 
ed of  the  offense  with  which  he  stands 
charged,  tn  order  that  he  may  Intelligeutly 
prepare  such  defense  as  he  has  to  meet  the 
accusation  of  the  commonwealth.  It  is  there- 
fore highly  proper  and  necessary  that  all 
of  the  technical  words  which  are  requisite 
to  describe  the  offense  with  which  the  appel- 
lant is  charged  should  be  used  affirmative, 
in  order  that  he  may  not  be  put  to  the  haz- 
ard, or  expense,  of  a  trial  for  his  life  or  bis 
liberty  upon  an  accusation  embodying  only 
the  legal  conclusion  of  the  grand  Jury ;  and 
for  this  reason  it  has  been  properly  estab- 
lished that  every  word  essential  to  a  descrlp- 
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tlon  of  Qie  conunon-Utw  offenses  of  mnrder 
and  manslaughter  should  be  used  In  an  In- 
dictment sed^lnff  to  charge  the  d^endant 
with  the  commission  of  those  crimes.  Not  so 
with  r^ard  to  instructions.  The  object  of 
these  is  to  enlighten  the  minds  of  the  Jury 
with  reference  to  the  principles  of  law  aris- 
ing from  the  evidence  which  has  Just  been 
detailed  to  th«n,  so  that  they  may  intelli- 
gently arrive  at  a  rerdlct  In  accordance  with 
the  proof.  It  Is  not  ther^re  necessary  to 
use  all  of  the  terms  of  art  to  enable  the 
jnry  to  Intelligently  apply  to  proper  princi- 
ples of  law  to  the  facts  contained  In  the  evi- 
dence. This  may  be  illustrated  as  well  by 
the  case  in  hand  as  In  any  other  way.  There 
were  but  two  theories  in  this  case:  That 
of  the  commonwealth  was  that  the  deceased 
was  assassinated  In  cold  blood ;  that  of  the 
defense,  that  the  accused  killed  the  deceased 
in  self-defense.  The  actual  killing  was  not 
controverted.  Now,  the  Jury,  havbig  heard 
all  the  evidence  with  reference  to  these  two 
theories,  were  required  to  shape  their  ver- 
dict In  accordance  with  the  very  truth  of 
the  matter.  It  was  conceded,  for  all  prac- 
tical purposes,  that  If  the  killing  was  not  In 
self-defense,  then  it  was  assassination;  If 
It  was  done  In  self-defense,  the  accused  was 
guiltless.  Now,  the  court  (so  far  as  this 
branch  of  the  case  is  concerned)  in  apt  terms 
described  what  constituted  the  legal  right  of 
self-defense  on  the  part  of  the  accused,  and 
therefore,  taking  the  Instructions  as  a  whole, 
it  cannot  be  said  that  the  substantial  rights 
of  the  defendant  were  prejudiced,  or  could 
hare  been  prejudiced,  by  the  omis^n  of  the 
word  'feloniously.* " 

Again,  in  Peace  T.  Commonwealth,  146 
Ey.  754,  143  S.  W.  399,  a  murder  Instruc- 
tion In  which  the  word  "feloniously"  was 
omitted  was  expressly  approved. 

The  instructions,  as  given,  are  models  of 
brevity,  simplicity,  and  accuracy,  and  are 
not  subject  to  the  criticism  imposed  upon 
them  by  counsel  for  appellant.  The  lan- 
guage of  the  court  In  the  opinion  in  Stout 
V,  Commonwealth,  supra,  applies  with  mark- 
ed force  to  the  facts  of  this  case.  Appel- 
lant admitted  shooting  deceased,  but  claimed 
that  It  was  done  In  self-defense.  If  it  was 
not  self-defense.  It  was  cold-blooded,  pre- 
meditated, deliberate  murder.  Hence  the 
word  "feloniously"  had  no  place  In  the  In- 
strnctions,  and,  If  It  were  now  a  new  ques- 
tion, we  would,  under  the  facts  of  this  ease, 
be  unwilling  to  say  that  its  omission  could 
be  regarded  as  affording  a  ground  for  revers- 
ing the  Judgment 

[2]  Lastly,  It  is  complained  that  the  com- 
monwealth's attorney  was  guilty  of  miscon- 
duct In  addressing  the  Jury.  The  language 
objected  to  Is:  "I  tell  you,  gentlemen  of  the 
Jury,  In  the  presence  of  the  court,  and  in 
the  presence  of  the  gentlemen  of  the  other 
side,  that  the  law  Is  that  words  and  lan- 
guage do  not  Justify  an  assault" 


We  are.imable  to  ondentand  wberein  this 
statonent  by  the  commonwealth's  attorney 
was  in  any  wise  prejudicial.  It  was  certain- 
ly true,  fniere  was  nothing  In  the  instruc- 
tions of  tile  court  in  omfllct  with  the  state- 
ment Appellant  himself  did  not  claim  that 
he  shot  because  of  any  word  spoken  to  him 
by  his  victim,  but  on  the  contrary,  his  sole 
defOnse  was  that  be  shot  because  be  believ- 
ed he  was  in  danger.  We  are  of  opinion 
that,  in  adopting  the  line  at  argument  to 
which  objection  Is  made,  counsel  for  tlie 
commonwealth  was  acting  fairly  within  his 
rights. 

We  fall  to  find  wherrin  any  error  was 
committed  during  the  progress  of  the  trial, 
to  the  prejudice  of  appelant  in  the  slightest 
degree.  He  was  well  and  ably  represented, 
and  his  conviction  was  due  to  the  simple 
fact  that  the  overwhelming  weight  of  the 
evidence  was  to  the  effect  that,  without  Jus- 
tification or  exr-se,  he  shot  and  killed  bis 
defenseless  victim,  at  a  time  wb^  his 
friends  were  begging  and  pleading  with  him 
not  to  do  so. 

Judgment  affirmed. 


BBASWEIiL  et  aL  t.  HUKUSnT,  County 
School  Superintendent. 

(Court  of  Appeals  of  Kentucky.  June  21, 
1012.) 

AfPBAI.  and  ElBBOB  (|  608*)— FKESniEPTIOHfl 

— Recobd. 

The  preBumptioD  that  the  circuit  court  rul- 
ed correctly  is  not  overcome  when  a  partial 
transcript  is  filed  under  Court  of  Appeals  rule 
27  (92  3.  W.  x),  unless  it  must  be  treated  aa 
a  complete  transcript  within  Civ.  Code  Pr.ic. 
I  737,  subsec.  12,  and  the  certificate  of  the 
clerk  that  the  transcript  contains  a  copy  of 
the  petition,  demnrrer  thereto,  and  order  sus- 
taining it  does  not  show  what  other  orders  the 
circuit  court  made  or  what  other  pleadings 
were  filed  in  It^  and  the  Judgment  must  be  af- 
firmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2073-2684;  Dec.  Dig.  | 
608.*]  • 

Appeal  from  Circuit  Court,  UvingBton 

County. 

Action  between  E.  T.  Braswell  and  others 
and  0.  B.  Hurley,  County  Scbool  Superin- 
tendent From  a  Judgment  for  the  latter, 
the  former  appeal.  Affirmed. 

Charles  Ferguson,  of  Smithland,  for  appel- 
lants. G.  H.  Wilson  and  L.  D.  Tbrelkeld. 
both  of  Smithland,  for  appellee. 

HOBSON,  O.  J.  This  appeal  Is  prosecuted 
on  an  incomplete  transcript  of  the  record. 
By  rule  27  (M  S.  W.  i)  of  the  court,  a  par- 
tial transcript  may  be  brought  up  <hi  a  sched- 
ule filed  In  the  clo-k's  office  as  prescribed  liy 
section  737  of  the  Code  of  Practice.  But  no 
schedule  was  filed  In  this  case,  and  the  dork 
merely  certifies  that  the  transcript  contains 
a  true  copy  of  the  petition,  the  demurrer 
thereto,  and  the  order  sustaining  it  The 
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KesnmpUoii  la  that  the  circuit  court  ruled 
anrecCly.  'We  cuinot  know  from  this  tran- 
Kiipt  what  other  orders  the  circuit  court 
made  In  the  acthm  or  what  other  pleadings 
mm  filed  In  It  The  presumption  that  the 
drcolt  court  ruled  correctly  Is  not  overcome 
Thai  a  partial  transcript  Is  filed,  unless  it 
ta  wo  made  out  that  under  the  rule  that  It 
mtat  be  treated  as  a  complete  transcript 
See  ClTlI  Code,  S  737.  sohsec.  12. 
Jndgmmt  afflnned. 


THOMPSON  T.  PENN. 

(Court  of  Appeals  of  Keatuckr>   June  20, 
1912.) 

L  Wills  (}  436*)— Xms  ov  Dbtjbeb— What 

Law  Oovunb, 

The  title  of  a  de^see  of  land  lyin^  In  thlR 
■tate  nraat  be  governed     tb»  law  of  this  state. 

[Ed.  Note.— For  otber  eases,  see  WUls,  Oeat 
Dig.  li  »47-O80;  Dee.  Dig.  ,f  ^*] 
2.  Wills  (S  614*)— OoMSi^jcriON— Estatbs 

CXEATKD— DSTISI  TO  ONB  FOB  lOVS  WITH 

BaiuiHDEB  TO  His  Hkibs. 

Under  the  express  proWaions  of  Kj,  St.  | 
2345,  a  devise  to  a  son  for  and  daring  his  nat- 
ural life  only  with  remainuer  to  his  children, 
or  their  descendants  if  any,  and  if  none,  with 
remainder  to  his  brothers  and  sistera  or  their 
descendants,  intending  to  bequeath  a  life  es- 
tate, care  the  son  only  a  life  estate  in  the  land 
vith  remainder  to  his  children  or  their  de- 
scendants, if  any,  and,  if  none,  to  his  brothers 
and  usters,  or  Uielr  descendants. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1303-1416;  Dec.  Dig.  I  614.*] 

8.  JUOGMKin  ({  681*)— QniETINQ  TiTLB— Er- 

ncT. 

A  devisee  under  a  foreign  will  who  under 
Ky.  St.  S  234fi,  took  only  a  life  estate  In  the 
land  with  remainder  to  nls  children  or  their 
descendants,  if  any,  and,  if  none,  to  his  broth- 
ers and  sisters  or  their  descendants,  was  ad- 
jadged  by  an  Indiana  court  to  have  taken  a 
fee,  and  afterwards  obtained  Judgment  in  this 
■tate  qoietinE  title  in  fee  as  against  the  chil- 
dren of  his  brothers  and  staters.  Btld,  that 
flucb  jadxment  in  no  wav  affected  the  right  of 
any  children  that  he  nucht  have,  although  It 
had  the  effect  to  vest  in  bim  all  the  Interest  in 
the  land  held  bj  the  parties  to  such  action. 

[Ed.  Notfc— For  otiier  esses,  see  Judgment 
Cent  Dig.  S  1202;  Dec  Dig.  |  681.*] 

4.  LnuTATiON  or  Acnons  (§  39*)— Pabticu- 

LAB  PBOCEKDinOB— PBOBATB  Ot  WILL. 

Ky.  Sl  {  2022,  which  provides  that  an  ac- 
fiot  for  relief  not  otherwise  provided  for  can 
only  be  commenced  within  10  years  next  after 
the  caose  of  action  accrued,  applies  to  the 
probate  of  a  will. 

[Ed.  Note— For  other  esses,  sen  limitation 
of  Actions,  Gent  Dig.  U  100-211;  Dec.  Dig. 
138.*] 

5.  LnoTATioif  or  AcxEom  ({  72*)— Pkobatb 

or  WUX— IHVANCT. 

Under  Ky.  St.  {  252S,  which  provides  that 
if  a  person  entitled  to  bring  certain  actions  is, 
when  the  cause  of  action  accrued,  an  infant  & 
Burrled  woman,  or  of  nnaound  mind,  tbe  ac- 
tion may  be  brought  within  the  same  number 
of  years  after  the  removal  of  the  disability  or 
death  of  the  person,  whichever  faappena  first, 
as  is  allowed  to  a  person  not  so  incapacitated, 
the  children,  if  any,  of  a  devisee  taking  a  life 
estate  under  a  foreign  will  with  remainder  to 
his  diildren  or  their  descendants,  if  any,  have 


10  years  from  tbe  time  they  arrive  at  age  to 
have  the  will  probated  in  this  stste. 

[Ed.  Note.— For  otber  cases,  see  limitation 
of^ Actions,  Gent  Dig.  U  890-398:  Dec  Dig.  | 

6.  LnnTATioH  or  Aotcoitb  (i  174*)— BiyEci 
— Pabtibs  Babbbd. 

Any  devisee  in  a  will  may  maintain  a  pro- 
ceeding to  have  it  probated  so  long  as  it  is  not 
barred  by  limitations,  although  other  devisees 
may  be  barred  by  limitations;  snd  it  may  -be 
established  as  to  talm  when  it  will  not  be  a  vriU 
as  to  others. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  S8  659-661;  Dec.  Dig.  8' 
174.*] 

7.  LiuiTATioir  or  Actions  <S  174*)— Effect 
— Pebsohs  Babbbd— Gopabcekbbs. 

The  rule  that  In  a  joint  demise  by  several 
all  must  have  a  right  of  entry  not  barred  by 
the  statute  of  limitations  or  none  can  recover 
does  not  apply  to  coparceners  or  others  who 
might  maintain  a  several  action. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  H  698-661;  Dec.  Dig. 
I  174.*J 

Appeal  from  Circuit  Court,  BonrtKm  County 
Agreed  case  between  David  Penn  and  A. 
S.   Tbompson.  Jn^ment  for  Penn,  and 
Thompson  appeals.  Reversed  and  remanded. 

Wm.  Grannan,  of  Paris,  for  appellant 
Talbott  &  Whltl^,  of  Paris,  for  appi^lee. 

HOBSON,  C.  J.  David  Penn  sold  to  A.  S. 
Thompson  some  land  in  Bourbon  county,  and 
tendered  Thompson  a  deed,  which  he  declln 
ed  to  accept  doubting  If  the  title  was  good. 
Thereupon  they  filed  this  agreed  case  In  the 
Bourbon  circuit  court  to  obtain  a  Judgment 
of  the  court  as  to  the  sufficiency  of  the  title. 
The  circuit  court  held  the  title  good,  and 
Thompson  appeals. 

The  facts  of  the  case  are  these:  Joseph 
Penn,  the  father  of  David  Penn,  was  tbe 
owner  of  the  land  up  to  the  time  of  his 
death,  about  the  year  1900.  He  resided  In 
Marlon  county,  Ind.,  and  left  a  will,  which 
was  duly  admitted  to  probate  In  Indiana, 
but  (las  not  been  admitted  to  probate  In  Ken* 
tucky.  The  provisions  of  the  will  as  to  the 
land  in  question  are  as  follows:  *'I  hereby 
give  and  bequfeatb  to  my  son,  David  Penn, 
for  and  during  his  natural  life  only,  with  tbe 
remainder  thereof  to  his  children  or  their  de- 
scendants, if  any.  If  none,  with  remainder  to 
his  brothers  and  sister  or  their  descendants, 
hereby  Intending  to  bequeath  said  David 
Penn  a  life  estate,  and  no  more  In  the  fol- 
lowing described  real  estate  In  Bourbon  coun- 
ty, State  of  Kentucky,  to  wit:  [Here  follows 
description  of  real  estate]."  After  the  will 
had  been  probated  in  Indiana,  a  written 
agreement  was  made  by  all  the  children,  by 
which  It  was  stipulated,  in  substance,  that 
each  was  to  have  the  property  devised  to 
him  in  fee,  and  there  was  afterwards  a  judg- 
ment of  the  superior  court  of  Indiana  that 
.under  the  will  each  child  took  a  fee.  After 
this  had  beea  done,  David  Penn  brought  a 
suit  against  his  brothers  and  sisters  in  the 
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Bourbon  drcatt  court,  askliig  diat  hla  title 
to  the  land  In  fee  be  quieted.  The  diUdrw 
of  hiB  brothexB  and  alstera,  then  In  existence, 
were  made  parties  to  the  action,  and,  upon 
final  bearing  in  that  caee.  a  Jodgmait  was 
entered  in  (ftvor  of  Darld  Penn  as  prayed. 
It  la  Inafated  for  him  that  by  these  proceed- 
ings be  has  acquired  a  fee^inyde  title  to 
the  land. 

[1,  2]  The  ruling  of  tiie  superior  court  of 
Indiana  that  the  children  of  Joseph  Penn 
take  a  foe  under  his  wlU  was  based  upon  the 
ground  that  a  devise  to  one  for  life  with  re> 
malnder  to  bis  issue  at  common  law  creates 
a  fee  tall,  which,  under  tbe  statute,  Is  con- 
verted into  a  fee  simple;  but  the  land  lying 
in  Kentucky,  the  title  to  It,  must  be  govern- 
ed by  the  law  of  Kentucky,  and  the  common- 
law  rule  referred  to  Is  not  the  law  in  Ken- 
tut^.  Section  2345.  Kentucky  Statutes,  pro- 
vides: "If  any  estate  shall  be  given  by  deed 
or  will  to  any  person  for  his  life,  and  after 
his  death  to  his  heirs,  or  tbe  heirs  of  his 
body,  or  his  Issue  or  his  descendants,  the 
mme  shall  be  construed  to  be  an  estate  for 
life  only  In  such  person,  and  a  remainder  In 
fee  simple  to  bis  heirs,  or  the  heirs  of  his 
body,  or  his  Issue  or  descendants."  This 
statute  has  been  In  force  In  Kentucky  for 
many  years,  and  under  It  David  Penn  takes 
under  the  will  of  bis  father  only  a  life  es- 
tate In  tbe  land,  with  remainder  to  bis  chil- 
dren or  tbelr  descendants.  If  any;  If  none, 
then  to  his  brothers  and  sisters,  or  tbelr  de- 
scendants. David  Penn  Is  now  61  years  of 
age,  unmarried  and  has  no  children,  but  he 
may  yet  marry  and  have  children,  and  these 
children,  at  his  death,  will  take  the  property 
In  fee  undef  the  will  if  probated  in  Ken- 
tucky. 

[3]  Tbe  Judgment  of  the  Bourbon  circuit 
court  In  no  wise  affected  their  rights,  al- 
though that  Judgment  has  the  effect  to  vest 
In  David  Penn  all  the  Interest  In  the  land 
held  by  the  parties  to  that  action.  Herqiann 
V.  Parsons,  117  Ky.  247,  78  S.  W.  125,  25  Ky. 
Law  Hep.  1344. 

[4]  It  is  insisted,  however,'  that  10  years 
having  elapsed  and  the  will  of  Joseph  Penn 
not  havlDg  been  admitted  to  probate  In  Ken- 
tucky, the  statute  of  limitations  now  bars 
any  proceedings  for  that  purpose.  Section 
2522,  Kentucky  Statutes,  which  Is  a  part  of 
article  3  of  the  chapter  on  limitation  of  ac- 
tions, provides:  "An  action  for  relief  not 
provided  for  In  this  or  some  other  chapter, 
can  only  be  commenced  within  ten  years 
next  after  the  cause  of  action  accrued."  It 
has  been  held  that  this  section  applies  to 
the  probate  of  a  will.  Allen  v.  Proman,  96 
Ky.  313.  28  S.  W.  497,  16  Ky.  Law  Rep.  634; 
Foster  V.  Jordan,  130  Ky.  449.  113  S.  W.  490. 

[fi]  But  section  2525,  Kentucky  Statutes, 
provides:  "If  a  person  entitled  to  bring  any 
of  the  actions  mentioned  In  the  third  article 
of  this  chapter,  except  for  a  penalty  or  for- 
feiture, was.  at  the  time  the  cni^  of  action 


accrued,  an  Infant,  married  woman,  or  of 
unsound  mind,  the  action  may  be  brought 
within  tbe  like  nundier  of  years  after  the  re- 
moval of  audi  diaability  or  death  of  the  per- 
son, whichever  happened  first,  that  Is  allow- 
ed to  a  peruotk  having  no  snch  Impediment  to 
bring  the  same  after  the  right  accrued."  Un- 
der this  statute,  If  David  Penn  should  have 
diildroi,  these  children  would  have  Usi  years 
from  the  time  they  arrived  at  age  to  have 
their  grandfather's  will  probated  In  K^- 
tnd^y,  and,  if  the  will  is  so  i»ubated,  It  will 
defeat  Thompson's  title  to  the  land.  Reld  v. 
Benge,  112  Ky.  810.  66  S.  W.  997.  23  Ky. 
Law  Rep.  S202,  S7  L.  R.  A.  268,  99  Am.  St. 
Bep.  3S4. 

[I,  n  Any  devisee  in  a  will  may  maintain 
a  proceeding  to  have  it  probated,  so  long  as 
It  is  not  barred  by  limitation,  although  other 
devisees  may  be  barred  by  limitationa.  Were 
tbe  rule  otherwise^  the  rights  of  tbe  remain- 
derman might  be  destroyed  by  a  combination 
of  die  life  tenants  suppressing  the  will.  In 
Dickey  v.  Armstrong,  1  A.  K.  MarslL  39;  it 
was  held  that  in  a  joint  demise  by  several 
all  must  have  the  right  of  entry,  or  none 
can  recover.  That  opinion  lias  been  followed 
In  a  number  of  subsequent  cases,  all  based 
on  the  same  statute  limiting  the  time  in 
which  an  action  for  the  recovery  of  real  es- 
tate might  be  brought.  It  was  always  held, 
however,  that  that  rule  did '  not  apply  to 
ct^iarcaiecs,  or  others  who  might  maintain 
a  several  action.  Pope  t.  Braasfleld,  110  Ky. 
128,  61  8.  W,  6,  22  Ky.  Uiw  Uep.  1618.  and 
cases  cited.  Any  devisee  may  maintain  a 
[woceedlng  in  bis  own  name  to  probate  a 
will,  and  It  may  be  established  as  to  talm 
when  It  will  not  be  the  will  as  to  others. 
Shaver  t.  Bwald.  142  Ky.  472,  184  S.  W. 
906;  Id.,  143  Ky.  160.  136  S.  W.  180.  The 
language  of  section  2525,  Kentucky  Statutes, 
la  very  different  from  that  before  the  court 
In  Dickey  v.  Armstrong,  and  the  cases  fol- 
lowing it  , 

We  therefore  condude  that  David  Pom 
has  not  such  title  to  the  land  as  Thompson 
should  be  required  to  accept 

Judgment  revised  and  cause  rananded  fbr 
a  Judgmoit  as  above  Indicated. 


WEM!B  V.  SALISBURY. 

(Court  of  Appe^  of  Kentucky.   June  2L 
1912.) 

1.  GiPis  (I  80*)— Causa  Mobtis— Dclivkbt— 
Pbesumptions. 

In  case  of  an  attempted  gift  causa  mortis, 
it  will,  unless  the  contrary  appears,  be  pre- 
sumed that  the  person  to  whom  delivery  is 
made,  if  not  the  donee,  takes  as  trustee  of 
the  donee. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  S  152;  Dec.  Dig.  8  80.*] 

2.  Gifts  (S  66*)— Causa  Moans— Delivkbt 

— CONSTBUCTIVE  DeLIVEBT. 

Where  a  man.  mortally  wounded,  drew  an 
order  for  the  entire  amount  of  his  deposit  In 
a  bank  In  favor  of  bis  friend,  who  was  to  act 
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tnistee  In  distributing  the  fund  to  certain 
relaliTea,  and  the  bank  cashier  admitted  that 
the  order  was  all  right,  and  that  he  would  pay 
it,  there  waa  an  equitable  assignment  of  the 
fund,  which  was  a  sufficient  coostructive  deliv- 
ei7  for  the  order  to  take  effect  as  a  valid  gift 
ansa  mortis. 

[Ed.  Nota.— For  other  eases,  see  Qitta,  Cent 
X>^  f  130-188;  Dee.  Dig.  |  66.*] 

3.  HnsBAiiD  AND  Wine  (|  6*) — Hutdai. 
Rights — Gift  ot  Husband's  PaoPEBrr. 
A  husband's  gift  causa  mortis  of  money 
which  he  had  on  deposit  In  a  bank  is  not  a 
fraod  on  the  wife,  where  the  proceeds  of  a  life 
insurance  policy  and  the  amount  given  her 
were  equal  to  one-half  of  the  money,  and  waa 
an  that  she  was  entitled  to  under  the  statute. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  i  28S,  286;   Dec  Dig. 

Appenl  fmn  Carcnlt  Gonrl;  B<^  ConDty. 

Action  WBlbun  H.  SalMsury,  u  trus- 
tee, Bgafmt  Sadie  Blevius  Weber  and  others. 
From  a  Jadgment  for  plaintiff,  the  named 
defendant  ai>peala.  Affirmed. 

J.  B.  Wilhoit,  J.  W.  Woods,  and  John  T. 
Dlederlcb,  all  of  Ashland,  for  appellant- 
Frank  C.  Malln,  of  Ashland,  for  aK>eUe& 

CLAT,  €1  Frank  W.  Btevlna  was  a  con- 
dnctor  In  Uie  employ  of  the  Chesapeake  A 
Ohio  Railway  company.  He  was  twice  mar- 
ried. After  the  death  of  his  first  wife,  he 
married  appellant.  Sadie  Blevins  Weber,  who. 
ttter  his  death,  married  the  second  time. 
There  was  bom  of  the  marriage  between 
Frank  W.  Blerlna  and  Sadie  Blevins  Weber 
me  SOD,  who  Is  now  about  14  years  of  age. 
About  daA  on  the  23d  day  of  February, 
1808,  Frank  W.  BlevlnB  was  shot  and  mor- 
tally wounded  at  THiltehouse,  Ky.  He  was 
carried  to  tbe  Kings  Daughters'  Hosi^tal  at 
Ashland,  Ey.,  where  he  died  about  1  o'clock 
a.  m.  on  February  26th.  At  the  time  of  his 
death,  he  owned  etnne  zeal  estate  worth 
aboiU  98,0001  He  alao  Iwd  cm  dey^oslt  in 
the  CiUsois*  Bank  &  Trust  C<Hnpany,  of  Aah- 
land,  Ky.,  about  92,000,  and  had  other  per- 
MHial  proper^  amounting  to  a  few  hundred 
dri]ar&  He  also  had  his  life  insived  for  the 
benefit  of  his  wife  in  the  sura  of  $1,000.  and 
carried  other  tnauranoe  for  the  benefit  of 
Us  mother  and  son.  From  the  time  he  was 
shot,  but  little  hope  was  entertained  for  his 
recovery.  On  February  24th  be  became  alarm- 
ed about  bis  craditkm,  and  sent  for  *Dr. 
Salisbury,  an  Intimate  friend.  Dr.  Salisbury 
had  for  a  number  of  years  practiced  medi- 
cine In  Aahland.  and  fOr  a  few  years  prior 
to  the  homicide  had  berai  ei^ged  In  varions 
boslnesa  wteEprlae&  Dra.  O.  W.  Moore  and 
J.  H.  Salmon  wero  the  attoidlng  physicIanB, 
and  Dr.  Salitf>UEy  waa  sent  for  to  consult 
with  them.  Dr.  Saliabnry  arrived  at  the 
hospital  at  about  1  o'doCk  p.  m.,  February 
24th.  When  be  flrat  arrived,  neither  Dr. 
Moore  nor  Dr.  Salmon  was  there.  Dr.  Salis- 
bary  ezamliMd  Mr.  Blevins,  and  told  him  he 


could  not  get  well.  While  there,  Mr.  Blevins 
requested  the  nurse  to  go  out  of  the  room, 
and  to  keep  every  one  else  out.  Blevins  then 
turned  to  Dr.  Salisbury  and  said:  "Doc,  I 
have  some  money  down  at  the  Cltizena' 
Bank,  and  I  want  you  to  get  It,  and  I  want 
you  to  give  my  mother  one-fourth  of  It,  my 
son  one-fourth  of  it,  give  my  daughter  one- 
fourth  of  It,  and  give  my  wife  the  remaining 
fourth."  In  speaking  of  his  daughter,  he  re- 
ferred to  Irma  Salyers.  Dr.  Salisbury  then 
requested  him  to  put  his  request  In  writing 
and  let  Dr.  Salmon  and  Dr.  Moore,  who 
would  be  there  presently,  witness  it  At  the 
same  time  he  told  Blevins  that  he  would  do 
It  for  him.  Blevins  then  said,  "I  believe 
you  win  carry  out  what  I  want  done."  When 
urs.  Moore  and  Salmon  arrived.  Dr.  Salmon 
wrote  out  the  following  order,  which  was 
signed  by  Blevins  and  witnessed  by  Drs.  Sal- 
mon and  Moore. 

"Ashland.  Ky..  Feb.  24.  1909. 

"To  the  Citizens'  Bank  &  Trust  Co.,  Ash- 
land. Ky.— Please  pay  all  the  money  which 
I  have  on  deposit  with  you,  which  is  some- 
thing more  than  two  thousand  dollars,  to 
W.  M.  Salisbury,  who  Is  to  divide  it  equally 
between  my  wife,  my  mother,  my  son  and 
Irma  Salyers.    [Signed]   F.  W.  Blevins. 

"Witnessed  by:  [Signed]  J.  M.  Salmon. 
[Signed]  Geo.  W.  Moore." 

After  Blevins  had  signed  the  order,  be 
told  Dr.  Salisbury  that  his  bank  book  was  at 
home  in  the  bureau  drawer,  wrapped  up  in 
blue  tissue  paper,  and  had  the  picture  of  his 
girl  wrapped  up  with  it  He  further  said: 
"Go  get  that  and  bring  it  to  me,  provided 
they  will  not  accept  that  order."  After  get- 
ting the  order,  'Dr.  Salisbury  carried  It  to  the 
Citizens'  Bank  &  Tmst  Company  and  pre- 
sented it  to  Mr.  Head,  the  cashier.  Mr.  Head 
told  Dr.  Salisbury  that  Mr.  Blevins  had  on 
deposit  about  |2,015.  At  the  time  Dr.  Salis- 
bury went  to  the  bank,  it  was  op^  and  It 
was  between  2  and  3  o'clock.  When  the  or- 
der was  presented  to  Mr.  Head,  he  looked 
at  it,  and  said  it  was  all  right.  He  said  that 
it  ought  to  have  been  written  on  a  r^ular 
form,  but  it  would  be  all  right."  Mr,  Head 
also  inquired  if  Mr.  Blevins  was  In  immedi- 
ate danger.  Dr.  Salisbury  told  Mr.  Head 
that  if  it  waa  not  all  right  he  wanted  to 
know,  so  that  he  could  make  it  all  right  At 
the  same  time  he  said  to  Mr.  Head :  "I  iUm't 
want  tills  money;  but  if  this  man  dies  I 
want  to  know  if  I  can  get  the  money.  I 
want  to  die^Kwe  of  tills  money  to  the  iw- 
Bona  he  wanted  to  have  It"  Dr.  Sallabnry 
left  the  order  with  Bfr.  Head  at  the  tlmc^ 
and  it  was  in  the  possesalon  of  the  bank 
when  the  trial  took  place.  After  dellTering: 
the  order  to  Mr.  Head,  I^.  Salisbury  return- 
ed to  the  hospital  and  adrtsed  Mr.  Blevins 
that  the  bank  had  accepted  the  order.  Blev- 
ins died  that  night  about  1  o'clock,  and  the 
bank  declined  to  pay  the  money.   Drs.  Sal- 
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mon  and  Moore  fUUy  <!orroborate  Dr.  Sails- 
bury. 

Mr.  J.  S.  Head,  the  cashier  ot  the  Citizens* 
Bank  &  Trust  Company  testifies  that  Dr. 
Sallsbary  called  at  the  bank  on  the  afternoon 
of  February  24th  after  banking  hours.  Ac- 
<»rdlng  to  hlfl  best  recollection,  he  told  Dr. 
Salisbury  that  the  order  looked  like  It  was 
all  right,  but  that  he  could  not  pay  It  until 
he  had  seen  Mr,  Boggess,  and  that  he  could 
not  pay  It  at  all  that  day.  as  the  safe  was 
closed.  Dr.  Sallsbary  said  that  he  did  not 
want  the  money,  but  that  he  would  take 
credit  for  it  Head  then  told  him  that  he 
conld  not  do  that  until  he  had  seen  Mr.  Bog- 
gess.  Mr.  Bo^ess  afterwards  came  in,  and, 
upon  looking  at  the  order,  said  he  would 
have  to  see  his  attorney  about  It.  Before 
Dr.  Salisbury  came,  some  one  telephoned 
Mr.  Head  that  the  doctor  would  be  there. 
While  Mr.  Head  says  that  the  bank  was  clos- 
ed  at  the  time,  he  admits  that  they  frequent- 
ly cashed  checks  and  took  tn  deposits  after 
banking  hours.  No  transfer  of  Blevlns'  ac- 
count was  made  to  Dr.  Salisbury., 

After  Blevlns'  death  Dr.  Salisbury  brought 
this  action  against  the  Citizens'  Bank  & 
Trust  Company  Individually,  and  against  it 
as  administrator  of  Frank  Blevins.  Subse- 
quently the  bank  resigned  as  administrator, 
and  its  president,  Mr.  Boggess,  was  appoint- 
ed In  Its  stead.  During  the  pendency  of  this 
proceeding,  Sadie  Blevins  Weber,  who,  at  the 
time  of  his  death,  was  the  wife  of  Frank 
W.  Blevins,  was  made  a  party,  and  attacked 
the  gift,  on  the  ground  that  the  gift  was 
Invalid,  and,  even  If  valid,  was  In  fraud  of 
her  marriage  rights.  Judgment  was  render- 
ed in  favor  of  Dr.  Salisbury  as  trustee,  and 
from  that  Judgment  Sadie  Blevlna  Weber 
alone  api>eals. 

The  evidence  in  this  case  leaves  no  doubt 
that  Frank  W.  Blevins  realized  that  he  was 
mortally  wounded,  and  that  his  end  was 
near.  He  wished  tliat  the  moaey  on  deposit 
with  the  Citizens*  Bank  &  Tmst  Company 
shonld  be  distribnted  equally  between  his 
wife,  hla  son,  fala  mother,  and  Irma  Solyws. 
He  not  cmly  indicated  this  by  his  parol 
declarations  to  Dr.  Salisbury,  his  intimate 
friend,  but  by  the  written  order,  which  be 
subsequently  signed  in  the  presence  of  Drs. 
Moore  and  Salmon.  'At  the  time  he  did  this, 
his  mind  was  perfectly  clear.  So  anxious 
was  he  to  consummate  the  arrangement  that 
he  enjoined  Dr.  Salisbury  to  report  to  him 
whether  or  not  the  bank  would  accept  the 
order,  and,  if  not,  to  get  the  passbook,  which 
was  not  in  his  possession,  but  was  at  his 
home  some  distance  away. 

[1]  For  appellant  it  ia  first  insisted  that 
Dr.  Salisbury  was  simply  the  agent  of  the 
donor,  and  that,  even  If  there  was  snfflclmt 
-delivery  to  the  agent,  the  title  to  the  prop- 
erty remained  in  him,  as  there  was  never 
any  delivery  to  the  donee.  The  rule  Is,  how- 
«ver,  tbat,  untesa  the  contrary  appears.  It 


will  be  presumed  that  the  person  to  wbom 
the  delivery  was  made  takes  as  the  trustee 
of  the  donee.  Devol  v.  Dye.  123  Ind.  321.  24 
N.  E.  246,  7  L.  B.  A.  439;  Johnson  v.  Colley, 
101  Va.  414,  44  S.  E.  721,  99  Am.  St  Rep. 
884 ;  14  Am.  &  Eng.  Enc.  of  Law,  p.  1061 : 
Varley  v.  Sims,  100  Minn.  331,  111  N.  W.  269, 
8  li.  B.  A.  (N.  S.)  828,  117  Am.  St  Bep.  6d4. 
10  Ann.  Cas.  473.  While  It  is  true  that  In  m 
sense  Dr.  Salisbury  was  the  donor's  agent, 
yet  he  was  likewise  the  trustee  of  the  donees, 
to  carry  into  efTect  the  trust  Imposed  upon 
the  property  in  question. 

[2]  The  rule  in  regard  ,to  delivery  is  that 
there  must  be  an  actual,  constructive,  or  sym- 
bolical delivery  of  the  property  in  question. 
In  order  to  make  It  a  valid  gift  causa  mor- 
tis. This,  however,  doee  not  always  mean 
that  there  must  be  the  manual  transfer  o£ 
the  property.  The  rule  la  that  the  delivery 
must  be  according  to  the  nature  of  the  thins, 
and  actual  delivery,  so  far  as  the  subject  is 
capable  of  delivery.  If  actual  delivery  be 
Impracticable,  then  there  must  be  some  act 
equivalent  to  it  Brown  v.  Brown's  Adm'r. 
4  B.  Mon.  535.  In  this  case  the  money  was 
not  la  the  donor's  possession,  but  was  in  the 
bank.  He  did  not  even  have  his  parabook 
with  him.  Therefore  he  made  the  only  de- 
livery of  the  money  that  he  could  make  un- 
der the  circumstances.  But  it  ia  Insisted 
that  the  order  in  question  was  merely  a 
check,  which  was  not  paid  or  accepted  by 
the  bank,  and  was  therefore  revoked  by  the 
donor's  death.  We  are  not  inclined,  bow- 
ever,  to  apply  the  technical  rule  In  r^ard 
to  checks,  for  the  purpose  of  defeating  a 
donor's  intention.  Strictly  speaking,  the  or- 
der was  not  a  check.  It  waa  not  negotia- 
ble ;  it  was  not  for  a  sum  certain.  The  or- 
der was  something  more  than  a  mere  chet^ 
It  was  not  only  an  order  on  the  bank  to  pay 
the  money  to  Dr.  Salisbury,  but  appointed 
Dr.  Salisbury  trustee  to  carry  out  the  int^- 
tlon  of  the  donor.  We  do  not  attach  any 
great  importance  to  the  tact  that  the  bank 
did  not  make  an  asalgnmant  of  the  deposit 
on  its  hooka.  The  cashier's  recollection  of 
tile  transaction  seems  to  be  somewhat  vague 
and  uncertain.  He  evidently  stated  to  Dr. 
SaHsbnry  that  the  order  was  all  right  He 
admits  having  said  that  It  looked  all  right 
The  exact  worda  which  be  need  to  Dr.  Salis- 
bury were  sufficient  to  cause  the  latter  to 
return  to  the  donor  and  tell  him  that  Um 
order  waa  all  right  Under  these  drcnm- 
stances,  we  conclude  ttiat  there  was  an  eq- 
uitable assignment  of  the  Amds  to  Dr.  Salis- 
bury, in  trust  tot  the  four  donees.  Having 
received  the  order  and  kept  It  In  lila  possee- 
sion,  and  having  assured  Dr.  Sallabnry  fbat 
the  order  was  all  right,  the  purpose  of  the 
donor  vrlll  not  be  defeated  by  the  bank's 
subsequent  refusal  to  transfer  the  funds  on 
Its  books  to  Dr.  Salisbury. 

[S]  Whoi  we  oonalder  the  alze  of  the  do- 
nor's aatateb  and  the  tact  that  his  wife  was 
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made  tbe  donee  of  one-fourth  of  the  gift, 
and  that  the  donor  had  his  life  insured  for 
bei  benefit  in  the  sum  of  $1,000,  which  Is 
one-half,  or  all  that  she,  under  the  statute, 
would  have  beat  entitled  to,  of  the  funds 
fai  qoestlon,  we  see  nothing  In  the  facts  of 
this  case  from  which  It  could  he  reasonably 
Inferred  that  the  donor,  by  the  gift  in  ques- 
tion. Intended  to  perpetrate  a  fraud  on  hla 
wife. 

jodgment  affirmed 


CHICAGO  BLDO.  &  MFO.  CO.  T.  BBATBN 

et  al. 

(Court  of  Appeals  of  Kentucky.   June  21, 

1912.) 

3.  CoimACTS  (J  94")— Validity— F*AUD. 

While  a  written  contract  may  be  Impeach- 
ed for  fraad  or  mistake,  the  presDmptioQ  is 
ia  favor  of  the  writing;  and  It  must  appear 
that  the  misrepresentation  was  a  matter  of 
mHterial  fact,  which  was  relied  npon  by  the 
plaintiff,  and  was  made  with  knowledge  of  its 
falsity,  or  under  drcumstances  not  juatifying 
a  behef  io  its  truth. 

[Ed.  Note.— For  otiier  cases,  see  Contracts, 
CenL  Dig.  IS  42(M80.  1160,  1164,  116S;  Dec. 
Dig.  i  94.*I 

2.  CoRPOBAXioira  (|  80*)  —  SuBscMPnoHa- 
RKsoiasio  n— Histakb— E  vi  dencb. 

Plaintiffs  are  not  entitled  to  cancel  their 
lobscription  to  the  stock  of  a  corporation  to 
be  organized,  on  the  ground  that  tbe  provisions 
of  the  temporary  agreement  were  concealed 
and  were  unknown  to  them,  where  they  failed 
to  object  at  the  organisation  meeting,  where 
the  contract  was  read  and  its  provisions  ez- 
pounded. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tion*. Cent.  Dig.  SS  244,  246-264,  1407, 1407%; 
Dec.  Dig.  1  SO*] 

3,  ConroaATCOHS  (8  80*)  —  SuBsoaipnoNB  — 

ReSCIBSIOH— FSAtJD. 

In  an  action  to  set  aside  a  contract  for 
subscriptions  to  stock  of  a  corporation  to  be 
oi^mied,  evldenee  keU  Insufficient  to  show 
nisrepresentations  warranting  cancellation. 

[Ed.  Note.— For  other  casea,  see  Gori>ora- 
tioQs,  Cent.  Dig.  H  244.  246-264, 1407, 14OT%: 
Dec.  Dig.  I  Sa*] 

Anwal  from  Circuit  Court,  Marlon  County. 

Action  by  T.  A.  Heaven  and  others  against 
tbe  Chicago  Building  &  Manufacturing  Com- 
pany. From  the  judgmoit,  d^endant  ap- 
peals, and  plaintiffs  Peterson,  Walker,  and 
Uattingly  prosecute  a  cros»«ppeaL  Afiinned 
upon  tbe  cros8-ai^>eal,  and  reversed  on  the 
original  appeal. 

John  McC^ord,  of  L^anon,  for  appellant 
H.  W.  Rives,  Proctor  K.  McElroy.  and  W. 
W.  Spalding,  all  of  Lebanon,  for  apt^lees. 

UILLEB,  J.  This  is  the  second  api>eal  of 
this  action.  The  opinion  delivered  upon  the 
flrst  appeal  may  be  found  in  133  Ky.  596, 
118  S.  W.  384,  and  contains  a  correct  state- 
ment of  the  facts  out  of  v/bUAi  the  Ut^tlon 
grew  and  the  iwlnclpal  portions  of  the  con- 
tract sued  on. 


Briefly  stated,  the  Chicago  Building  A: 
Manufacturing  Company  (hereinafter  called 
tbe  Building  Company  for  brevity)  entered 
into  a  written  contract  with  55  farmers  re- 
siding In  tbe  neighborhood  of  St  Mary's  In 
Marion  county,  whereby  the  Building  Com- 
pany agreed  to  erect  a  creamery  or  butter 
factory  for  tbe  sum  of  $4,960.  Each  sub- 
scriber bound  himself  to  pay  $100  for  one 
share  of  stock  In  a  corporation  to  be  organiz- 
ed. In  case  the  contract  should  become  ef- 
fective. The  contract  was  t^tatlre  In  Its 
nature,  and  only  bound  tlie  sabscribos  there, 
to  in  tlie  event  that  $5,600,  which  was  neces- 
sary to  erect  tbe  creamery  and  start  it  in 
business,  should  be  raised,  and  certain  other 
spedfled  facts  should  be  found  to  exist 
That  feature  of  tbe  contract  Is  contained  In 
thla  proTteloQ: 

"It  la  agreed  by  the  respective  parties  to 
the  attached  creamery  contract,  that  when 
the  required  stock  has  been  aabscribed  then- 
to,  said  subscribers  will  meet  and  choose  an 
aecntlre  committee^  as  provided  In  said  con- 
tract, and  they  may  then.  If  they  desire,  se- 
lect an  investigating  committee,  conslsUng  of 
one  or  two  of  said  executive  committee,  who 
shall,  at  the  expense  of  seccmd  party  there- 
in, immediately  visit  fkctories  erected  by  sec- 
ond party  on  this  co-operative  system.  If 
said  Inrest^tlng  committee,  after  full  In- 
vestigation of  said  factories  and  books  of 
same,  find  that  a  fttctory  run  upon  this  sys- 
tem pays  from  6  to  10  per  cent,  upon  the 
investment,  and  that  the  milk  of  the  cow, 
when  bandied  by  such  a  factory,  averages 
at  the  rate  of  $35  to  $60  per  cow,  in  a  year, 
then  this  contract  shall  remain  in  full  force 
and  effect  But  if  said  committee  certify 
hereon  that  such  evidence  is  found  to  be  otb- 
erwise,  said  attached  contract  shall  be  can- 
celed by  second  party  and  be  delivered  to 
said  committee  to  be  by  them  destroyed." 

The  contract  further  provided  that,  In  the 
event  the  foregoing  facts  were  found  to  be 
true,  and  the  contract  sboxild  become  opera- 
tive, the  subscribers  should  then  appoint  a 
building  committee,  which  should  procure  a 
suitable  site  for  the  creamery  and  superin- 
tend the  building  of  it  This  portion  of  the 
contract  may  be  found  In  the  former  opinion 
on  page  599. 

After  the  $5,600  had  been  subscribed,  an 
organization  meeting  was  held  in  the  depot 
at  St.  Marys,  pursuant  to  a  notice  given  to 
all  the  subscribers.  It  appointed  a  building 
or  executive  committee  of  its  own  number, 
which  procured  the  site  upon  which  the  ap- 
pellant subsequently  erected  the  creamery, 
according  to  the  plans  and  specifications.  In 
September,  1906,  that  committee  reported  as 
follows  to  appellant:  "We,  the  undersigned 
executive  committee.  In  behalf  of  and  for  the 
first  party  to  the  contract  for  the  butter  fac- 
tory at  St  Marys,  county  of  Marlon,  and 
state  of  Kentucky,  do  hereby  certify  that  In 


•Tot  otkar  cmm  wm  saau  topte  and  awUoa  N171IBIIB  la  Dee.  Dig.  ft  Am.  Dig.  Key  No.  8«rl«s  ft  Rsp'r  tnd«»s 


Digitized  by 


Google 


38 


148  SOUTHWBSTBBN  RGPORTEB 


(Ky. 


company  vtth  yma  uoeOal  agent,  Mr.  A. 
Orlder,  hare  examined  ta  detail  the  said  fac- 
tory, and  tiare  ebecked  off  the  apedflcatlons, 
and  find  nothing:  ladclng  to  complete  the 
same^  In  accordance  to  said  contract  and 
spedflcatlons  aforesaid,  and  we  have  this 
day  received  the  keys  to  said  factory. 
Gharlea  Beaven.  George  Mattlngly.  W.  M. 
Spalding.  W.  A.  Walker.  B.  J.  LancMter.'* 
The  other  proceedings  are  well  narrated 
in  the  foUotilng  excerpt  taken  from  the  opin- 
ion upon  the  former  aK>eal  of  tills  case,  to 
wit: 

"hut,  prerlons  to  this  time,  and  on  Avgost 
27,  1908.  the  appdlees  Institoted  separate  ac- 
tions i^lnst  the  aiqiMdlant  company^  in 
which  th^  asked  to  have  their  several  snb- 
Bcrlptfons  declared  void,  and  that  the  compa- 
ny be  required  to  erase  and  cancti  their  re- 
spective names  from  the  subscription  list, 
and  be  perpetually  enjoined  from  ass^lng 
any  claim  against  titber  of  than  on  account 
of  said  subscription.  They  sought  this  r^f 
upon  the  ground  that  the  agent,  who  secured 
the  subscriptions,  practiced  a  fraud  upon  the 
subscribers  by  representing,  as  an  Induce- 
ment to  obtain  their  subscriptions,  that  the 
cMnpany  was  going  to  erect  a  creamery  at 
St  Ma  rye,  and  organise  the  company  to  oper- 
ate it,  and  that  the  stock  would  be  $100  per 
diare^  and  the  coat  of  the  plant  HiMO,  and 
that  the  company  would  guarantee  dividends 
of  6  per  cent  on  the  stodc;  and,  further, 
that  the  president  of  the  Marion  National 
Bank  had  agreed  to  take  two  shares  of  sto(^ 
and  to  famish  to  the  creamery  the  milk  of 
20  cowH.  They  averred  that  In  subscribing 
they  did  not  know  they  were  signing  any 
contract  as  individuals,  but  supposed  they 
were  obligating  themselves  to  take  stock  to 
the  amount  of  their  subscription  In  the  com- 
pany that  wonld  be  organized. 

"Whm  the  case  came  on  for  trial,  the  com- 
pany filed  an  answer  and  counterclaim,  In 
which,  after  traversing  the  averments  of  the 
petition  and  setting  up  the  facts  hereinbefore 
stated  in  reference  to  the  completion  of  the 
creamery,  and  Its  acceptance  by  the  subscrib- 
ers, it  asked  Judgment  against  each  of  the 
appellees  for  the  amount  of  their  respective 
subscriptions.  A  general  demurrer  to  this 
pleading  was  sustained,  and  thereupon  an 
amended  answer,  couhterclalm,  and  cross-pe- 
tition was  filed.  In  this  pleading  It  was 
averred  that  all  of  the  subscribers  bad  paid 
their  subscriptions,  except  nine,  and  that 
each  of  these  nine  had  filed  suits  similar  to 
the  ones  brought  by  these  three;  that  of  the 
$4,600  received  from  the  paying  subscribers 
it  had  retained  $4,050,  and  bad  paid  $550 
to  the  creamery  company,  leaving  $900  due 
to  it  as  a  balance  on  the  constmctiou  price 
of  the  factory.  It  further  averred  that  the 
paying  subscribers  had,  in  October,  190S,  or- 
ganized a  corporation,  under  the  laws  of 
the  state,  for  the  purptMe  of  operating  the 
creamery.   It  set  up  the  stipulation  in  the 


contract  providing  ttiat  for  any  unpaid  or 
deferred  balance  of  subscriptltui,  all  delin- 
quent Bubscribera  are  Jointly  Uable  and  first 
party  agrees  that  ai^  teilure  In  any- of  its 
covenants  may  be  construed  as  a  Joint  and 
total  breach  of  the  within  contract'  and  aaik- 
ed  that  the  nine  actions  brought  the  nine 
delinquent  subscrlbors  be  consolidate,  and 
that  It  have  Judgmmt  against  each  and  all 
of  them  Jointly  and  severally  for  the  sum  of 
$900.  To  this  pleading  a  demurrer  was  sus- 
tained, and  a  Judgment  entered,  canceling 
each  Bub8crU>tlon  and  enjoining  the  manu- 
facturing company  ft-om  assottng  any  claim 
against  the  subsc^bers  on  account  of  their 
several  subscriptions."  133  Ky.  eOl.  118  S. 
W.  386. 

Upon  the  former  appeal,  the  Judgments 
were  reversed,  with  directions  to  overrule 
the  demuiTers  to  the  ideadlngs  filed  by  the 
appellant  and  for  further  proceedings.  Upon 
the  return  of  the  cases,  they  were  consolidat- 
ed and  tried  before  a  Jury  upon  the  Issue  ot 
fraud.  The  Jury  returned  a  verdict  against 
John  F.  Peterson  tor  $100.  the  amount  of 
his  subscription;  and,  having  failed  to  find 
a  verdict  as  between  the  appellant  and  the 
other  eight  subscribers,  the  cases  were,  by 
agreement  submitted  to  the  court  for  trial, 
and  Judgment  on  the  evidence  wUch  bad 
heea  introduced  by  the  parties  before  the 
Jury  upon  the  trial,  the  Judgment  of  the 
court  to  have  the  same  effect  for-  the  pur- 
poses of  appeal,  as  the  vordlct  of  a  Jury  and 
the  Judgment  of  the  court  regularly  rendered 
thereon.  As  a  question  of  fact  the  circuit 
Judge  found  that  the  signatures  and  sub- 
scriptions of  the  eight  remaining  subscrib- 
ers were  procured  by  the  false  and  fraudu- 
lent representations  of  J.  Lester  Williams, 
the  agent  and  representative  of  the  Building 
Company,  who  procured  the  subscriptions; 
that  none  of  the  subscribers  knew  of  the 
contents  of  the  contract  at  the  time  they 
signed  it;  and  that  information  as  to  Its  con- 
tents and  real  character  were  fraudulently 
kept  from  them  by  said  Williams.  The  cir- 
cuit Judge  further  found,  as  a  matter  of 
fact  that  F.  M.  Walker  and  John  R.  Mat- 
tlngly had  ratified  ,and  approved  the  con- 
tract by  their  conduct  and  actions,  after  they 
had  ascertained  Its  real  nature  and  char- 
acter. Applying  the  law  to  these  findings  of 
fact,  the  court  gave  the  Building  Company  a 
Judgment  against  John  B.  Mattlngly,  F.  M. 
Walker,  and  John  F.  Peterson  upon  their 
subscriptions,  and  dismissed  the  Building 
Company's  claim  against  the  appellees,  T. 
A.  Beaven,  W.  W.  Graves  &  Son,  M.  D.  Bur- 
dette,  John  R.  Atahon,  B.  F.  Beaven,  and 
Susan  Buckler.  The  Building  Company  ap- 
peals from  80  much  of  the  Judgment  as  dis- 
missed its  petition  against  the  six  remaining 
subscribers,  while  Mattlngly,  Walker,  and 
Peterson  have  obtained  a  cross-appeal  In  thla 
court  from  so  much  of  the  Judgment  as  was 
against  them. 
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The  single  Issue  Involved  Is  that  of  fraud. 
The  subscribers  Insist  that  Williams  procur- 
ed their  Blgnatures  through  fraudulent  rep- 
reseutatlons,  and,  as  specifications  of  the 
fraud  practiced,  they  say  be  concealed  from 
them  the  nature  of  tlie  contract;  that  he 
rerlkally  guaranteed  that  their  stoclc  in  the 
proposed  creamery  company  would  net  tbem 
6  per  cent,  per  annum;  that  he  falsely  rep- 
resented that  W.  O.  Rogers,  president  of  tbe 
Marion  National  Bank,  would  subscribe  for 
two  shares  of  stock,  and  supply  the  milk  of 
20  cows  for  the  creamery.  Wllliauis  stoatly 
denies  these  charges  of  fraud,  and  Insists 
that  In  each  instance  he  explained  to  the 
proposed  subscriber  the  outline  of  procedure 
by  which  the  creamery  could  be  built  and 
operated,  and  the  possible  and  probable  re- 
sults that  conld  be  obtained  by  Its  successful 
operation.  The  subscribers  were  all  farmers, 
living  separately  and  in  different  sections  of 
the  coonty ;  and  In  each  instance  Williams, 
wbo  was  a  atrangw  In  ttae  community,  was 
fntrodnced  either  by  Dr.  Smock  or  by  Clark, 
wbo  corroborate  WUllAms  as  to  what  took 
idaoe  upon  each  occairion.  It  would.  Indeed, 
be  a  aingular  and  an  unoaoal  state  of  case 
whore  9  Intelligent  farmerB,  and  men  at 
property,  conld,  on  separate  and  distinct  oc- 
castons,  be  misled  Into  signing  a  printed  con- 
tract without  reading  It,  and  under  the  same 
general  misapprehension  as  to  Its  contents 
and  ^ecL  The  contract  was  simple  in  its 
provlsionst  and  was  not  difficult  to  under^ 
stand.  MoreoTW,  46  of  the  fKi  original  sub- 
scribers have  made  no  complaint;  on  the 
contrary,  th^  have  not  only  paid  their  sub- 
scriptions, bnt  have  Joined  In  a  united  effort 
to  make  tlie  inojected  creamerr  a  succestfnl 
business  vmtnre. 

Furthermore^  at  tlie  oi^nlzatlon  meeting 
held  at  the  depot  In  8t  Marys,  the  snbscrltK 
ers  aivolnted  an  Investlgatiiv  committee  of 
three  members,  as  provided  by  the  contract, 
for  the  purpose  of  Investigating  other  cream- 
eries and  reporting  thereon,  in  order  to  de- 
termine  whether  or  not  the  contract  should 
become  binding.  That  committee  consisted 
^  W.  M.  SpaldluK  J.  F.  Peterson,  and  W. 
A.  Walker.  The  committee  visited  similar 
creameries  located  at  Gharlestown  and  at 
Otlsco,  In  Indiana,  and  at  Bloomfleld,  Tay- 
lorsviUe,  and  Shelbyvllle,  In  Kentucky.  As  a 
result  of  its  investigation,  the  committee 
nude  tile  following  r^it.  whldi  Is  to  be 
read  In  connection  with  the  paragraph  of 
the  contract  Drst  above  quoted,  viz.:  "We 
And  the  above  representations  corroborated 
by  our  Investigations.  W.  M.  Spalding.  J. 
F.  Peterson.  W.  A.  Walker.  7/22/08."  Up- 
on the  faith  of  this  finding  of  fact  by  the 
committee  of  the  subscribers,  the  contract 
became  effective,  and  the  areamery  was  built 
and  accepted. 

When  we  analyze  the  grounds  of  fraud  re- 
lied aptm  by  the  sulucrlbers  for  a  rescission 
of  their  oontract,  we  And  they  consist  of 


three,  or  possibly  four,  elements :  (1)  A  con- 
cealment by  Williams  of  the  nature  of  the 
contract;  C^)  his  verbal  guaranty  that  their 
stock  would  net  the  subscribers  6  per  cent 
annually;  (3)  that  Williams  falsely  repre- 
sented that  Rogers,  the  president  of  the 
bank,  had  or  would  take  stock  In  the  cream- 
ery ;  and  (4)  that  Ihey  did  not  read  the  cm- 
tract. 

[1]  What  amount  of  evidence  will  be  nec- 
essary to  overturn  a  contract  for  fraud  has 
been  well  stated  In  Western  Mfg,  Oo.  v.  Cot- 
ton. 126  Ky.  752,  104  S.  W.  759,  31  Ky.  Law 
Rep.  1130,  12  L.  R,  A.  (N.  S.)  427,  as  follows : 
"But,  when  It  is  said  that  a  written  contract 
may  be  impeached  for  fraud  or  mistake,  It 
does  not  follow  that  It  can  or  ought  to  be 
overturned  lightly.  The  presumption  is  in 
favor  of  the  writing.  He  who  attacks  it 
must  bear  the  burden ;  and  the  rule  la  that 
the  fraud  or  mistake  must  be  established 
as  clearly  existing  by  substantial  and  satis- 
factory proof.  •  •  •  The  error  Is  some- 
times made  of  supposing  that  a  mere  allega- 
tion of  fraud  or  mistake  opens  the  written 
contract,  and  Its  merits  will  then  depend  up- 
on the  preponderance  of  the  evidence.  But 
It  should  always  be  borne  In  mind  that  writ- 
ten documents,  admittedly  signed  by  the  par- 
ties (and)  entered  Into  in  solemn  form,  and 
with  apparent  deliberation — for  such  the 
writing  Imports — must  stand,  unless  by  strong 
evidence  of  a  convincing  nature  the  Judicial 
mind  is  convinced  that  It  was  obtained  by 
fraud,  or  falls  because  of  the  mutual  mis- 
take of  the  parties  to  state  the  true  agree- 
ment** 

And,  In  Lirermore  t.  Hlddlesborongh 
Town  Lands  Co..  103  Ky.  163.  SO  S.  W.  13,  20 
Ky.  Law  Rep.  1701,  We  further  said:  "To 
establish  actionable  fraud,  or  fraud  a^lnst 
which  equity  win  rellere— and,  as  we  have 
seen,  the  same  rule  applies  In  Kentucl^  to 
both  dassra  of  cases— it  must  appear  that 
the  misrepresentation  was  of  a  matter  of 
material  fact,  ag  distinguished  from  opinion, 
at  the  time,  or  previously  existing,  and  not  a 
mere  promise  for  the  future,  must  be  relied 
upon  by  the  person  whose  action  Is  Intended 
to  be  influenced,  and  must  be  made  with 
knowledge  of  Its  falsity,  or  under  circum- 
stances which  did  not  Justify  a  belief  In  Ite 
truth.  This  is  the  doctrine  deduclble  from 
the  Kentucky  decisions.  There  are  some 
modifications  of  this  doctrine;  bnt  they  are 
chiefly  by  way  of  substitution  of  an  equiva- 
lent for  some  one  of  the  essentials  neces- 
sary to  constitute  fraudulent  misrepresenta- 
tions, as  in  the  cases  where  It  is  held  that  a 
fraudulent  concealment  of  a  material  mat- 
ter of  fact  is  the  equivalent  of  an  actual 
misrepresentation,  and  the  cases  In  which  a 
statement  made  as  of  personal  knowledge, 
but  without  knowledge,  was  held  to  be 
equivalent  to  a  statement  whose  falsity  was 
known."  , 

[t]  Applyliit  ttieae  rales  of  law  to  the 
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facts  of  this  case,  what  do  we  find?  The 
concealment  by  Wllltams  of  the  nature  of 
the  contract  from  the  subscribers,  and- their 
failure  to  read  It,  may  properly  be  consid- 
ered as  a  single  ground,  since  the  alleged 
failure  to  read  the  contract  is  evidently  con- 
nected with  and  based  upon  the  concealment 
of  the  nature  of  the  contract  upon  the  part 
of  Williams.  The  evidence  by  no  means  siis- 
tains  this  ground ;  but,  if  there  were  any 
evldenee  to  show  that  the  contract  was  ob- 
tained by  fraud  or  misrepresentation,  the 
subscribers  took  part  in  the  organization 
meeting  when  the  contract  was  publicly  read 
in  full,  and  no  substantial  objection  or  criti- 
cism was  made,  either  to  its  execution  or  Its 
contents.  Up  to  that  time  the  contract  was 
not  binding  upon  any  one ;  it  was  only  after 
it  had  been  read  publicly  in  the  organization 
meeting,  and  after  the  committee,  upon  in- 
vesttgatlon,  had  reported  favorably  upon  the 
work  of  the  other  creameries,  which  was  a 
condition  precedent,  that  the  contract  be- 
came binding.  If  the  contract  bad  been 
signed  under  a  misapprehension,  or  without 
reading  it,  certainly  fair  dealing  required 
that  objection  should  have  been  made  at  the 
first  opportunity;  and  clearly  every  one 
knew  of  thq  full  purpose  and  effect  of  the 
contract  at  the  organization  meeting,  even 
though  hla  signature  may  have  been  improp- 
erly obtained,  or  he  may  not  have  read  the 
contract  when  he  sl^ed  It 

[8]  The  two  remaining  grounds,  that  WU* 
lUuns  gnaranteed  that  their  stock  would  net 
Vie  snbscrlbers  6  per  cent  annually,  and 
that  he  falsely  stated  that  Bogera  would 
take  stock  in  the  creamery,  are  of  no  more 
■nbatantlal  character.  Williams  was  a  so- 
licitor of  subscriptions,  and  had  no  real  or 
apparent  authority  to  bind  either  the  appel- 
lant or  the  pn^sed  creamerr  corporation  as 
to  the  future  pn^ts  of  the  latter.  The 
C^eam^  Company  waa  to  be  organized  and 
owned  by  the  BUbscrlbers;  and  It  Is  not 
claimed  that  the  Building  Company  was  to 
have  any  interest  In  or  control  over  Its  man- 
agement Furthermore,  it  has  not  been 
shown  that  Bogers  did  not  promise  to  take 
stock  in  the  Creamery  Company.  It  la  only 
shown  that  he  finally  declined  to  take  It; 
the  testimony  leaving  the  impression  that 
he  bad  changed  his  mind  In  reaching  that 
condu^on. 

Applying  the  rules  of  law  above  announc- 
ed to  the  facts  of  these  cases,  we  have  no 
hesitation  la  saying  that  tbe  sahscrlbers 
have  wholly  failed  to  sustain  the  burden 
.which  the  law  places  upon  them. 

The  Judgment  Is  affirmed  upon  the  cross- 
appeals  of  Peterson,  Walker,  and  Mattlngly, 
and  reversed  upon  the  original  ai^)eal  of  the 
Chicago  Blinding  &  Manufacturing  Compa- 
ny, and  remanded  for  further  proceedings 
consistent  with  this  opinion. 


VAN  METEB  v.  CHEWS. 

(Court  of  Appeals  of  Kentucky.   June  21, 
1912.) 

L  Acnon  (I  47*)— Causbs  or  AortOH— Jonf- 
Dsa. 

Where  plaiutiff  sued  a  surgeon  for  per- 
forming an  operation  without  her  consent,  and 
for  performing  it  nnsktllfully,  she  being  re- 

S tired  to  present  her  whole  case  In  one  action, 
e  Joinder  of  such  caases  of  action  was  not 
objectionable,  on  the  theory  that  she  thereby 
Joined  a  caoae  of  action  for  a  tort  in  commit- 
ting  a  trespass  on  her  person  with  a  canse  of 
action  for  breach  of  contract  la  performing  the 
operation  Dnskillfolly. 

[Eid.  Note.— For  other  cases,  see  Actioi^ 
Cent  Dig.  I  469;  Dec  Dig.  |  47.*] 

2.  ParsicuKS  akd  SuaoEONa  (|  18*)— 

EBATION  — lUPBOPKB  PEBPOMCANCK  —  PUIf I- 

TivE  Damages. 

Where  plaintiff  claimed  that  defendant,  a 
surgeon,  performed  an  operation  on  her  with- 
out ber  consent  and  that  It  was  ansocceaa- 

fully  performed,  to  her  damage,  but  there  waa 
no  evidence  of  bad  faith,  recklessness,  or  op- 
pression on  the  surgeon's  xiart  she  could  not 
recover  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Sni^eons,  Cent  Dig.  U  84-41,  43-46.  48; 
Dec  Dig.  1  18.*] 

3.  PBTSICIANS  ANn  SUBOBONS   (|  18*}— Of- 
EBATION — iNSTBnCnONS. 

In  an  action  agahiat  a  surgeon  lor  per- 
forming an  operation  on  plaintiff  against  har 
alleged  consent  the  court  should  have  charced 
that,  if  defendant  undentood,  and  had  reason- 
able grounds  to  understand,  that  plaintiff  was 
willing  that  the  operation  should  be  performed 
while  she  was  under  an  ancesthctic  if,  upon  hia 
examination,  he  found  it  necessax^,  and  upon 
such  examioation  he  found  it  necessary  and 
performed  it,  then  he  had  the  right  to  perform 
the  operation  as  by  her  consent,  reasonable 
grounds  being  such  as  to  warrant  a  man  of  or- 
dinary prudence  to  so  understand,  under  the 
circumstances,  instead  of  charging  that,  if  the 
jury  found  for  plaintiff,  on  the  theory  that  the 
operation  was  performed  without  her  consent 
but  the  jury  further  believe  from  the  evidence 
that  the  operation  in  fact  was  necessary  for 
the  preservation  of  the  life  or  health  of  plain- 
tiff, and  it  was  sldllfully  performed,  the  jury 
should  find  for  nominal  damages  only,  nnlesa 
they  believed  that  defendant  performed  the 
oneratino  willfully,  wben  be  did  not  believe, 
and  did  net  have  reaoonahle  grounds  to  be- 
lieve, that  plaintiff  waa  willing  that  it  should 
be  perfdrmsr,  and  consented  thereto. 

[Ed.  Note.— For  other  eases,  see  Physldana 
and  Surgeons,  Cent  Dig.  H  84-41.  40-46,  48; 
Dec.  Dig.  I  18.*] 

4.  Phtsicians  and  SnBQBom  (S  18*)— Ma^ 
PBACriCE— Dauaoes. 

In  an  action  against  a  auriceon  for  per- 
forming an  operation  ou  plaintiff  nnsklUfuIly 
and  without  ber  consent  an  instruction  to  find 
for  plaintiff  such  a  sum  as  would  fairly  com- 
pensate her  for  loss  of  health  was  erroneoaa 
as  too  uncertain;  her  measure  of  damages  be- 
ing each  a  sum  as  would  fairly  compensate  her 
for  pain  and  sufferiug,  if  any,  and  the  perma- 
nent Impairment,  if  any,  of  her  power  to  earn 
money,  which  was  the  natural  and  proximate 
result  of  the  operation  being  performed  nu- 
ekillfully,  or  without  her  consent  If  so  per- 
formed. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  ||  84-41,  48-46,  48; 
Dec  m.  I  1^*] 
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Sl  PHTsiozAn  AiTD  SuxasoNS  (118*)— Mal- 
nucTxca  —  ZnsiBDcnom  —  '^UHBKiiirnL- 

LT." 

In  an  action  asainst  a  Borgeon  for  per- 
fonning  an  operation  onskiUfuUy  and  without 
plaiotifre  consent,  the  coart  charged  that  de- 
fendant was  not  required  to  possesfl  or  exercise 
the  highest  degree  of  akill,  hot  was  bound  to 
DMsess  and  exercise  that  degree  of  skill  nanal- 
sr  posaessed  sorgeona  generally  In  that  sec- 
tion of  the  country.  If,  ''noweTer,  In  perform- 
ing the  operation,  defendant  failed  to  do  so 
with  that  skill  which  is  nanally  possessed  by 
the  profession  of  snneons  In  that  section  of 
the  country,  the  skill  used  by  defendant  In 
performing  the  operation  was  not  the  degree 
of  skill  required  by  law."  Beld,  that  the  clause 
qpoted  waa  improper,  and  that  the  court,  in 
place  thereof,  anoiud  UTe  charged  that,  if  the 
operation  was  performed  by  defendant  with 
tach  skill,  then  it  was  not  "anskillfully"  per- 
formed, within  the  meaning  of  the  instructioDB. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Snrgeont.  Cent  Dig.  H  84-41,  48-46,  48 ; 
Dec  Dig.  i  1&* 

For  other  deflnitioni,  aee  Wordi  and  Phraa- 
as,  toL  8,  p.  7211.] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Laura  Crews  against  Benjamin 
F.  Van  Meter.  Judgment  for  plaintiff,  and 
defendant  appeals.   Reversed  and  remanded. 

Allen  &  Duncan,  of  Lexington,  for  appel- 
lant A.  F.  Brrd  and  J.  A.  Edge,  both  of 
Lexington,  tot  appellee 

HOBSON,  C.  J.  Mlas  Laura  Crews,  who 
is  abont  80  years  of  age,  brought  this  suit 
against  Dr.  B.  F.  Van  Meter,  charging  that 
be  had  operated  on  her  without  her  consent, 
and  bad  performed  the  operation  unsklllfully, 
by  reason  of  wbich  she  had  suffered  great 
pain,  and  bet  health  had  heea  pmnanently 
fanpatred.  Dr.  Tan  Metor  defended  the  ac- 
tion on  the  ground  that  the  plaintiff  consent- 
ed to  the  operation,  and  that  It  was  per- 
formed with  pn^r  care.  The  facta  are 
brieflr  as  ftollom: 

UIss  Crews  had  been  suffering  with  a  pain 
In  the  r^t  side  of  the  abdomen  for  abont 
12  or  18  mcmtlu.  and  for  two  months  She  had 
bem  sulterlng  ^th  a  pain  oa  the  left  side  of 
the  abdomoi.  She  called  Dr.  Tan  Meter, 
who,  after  "^H"g  an  examination  of  her, 
presolbed  for  her.  After  this  she  did  not 
Improre,  and  he  told  her  he  was  not  satisfied 
with  the  examination  he  had  made  at  his  of- 
fice and  would  like  fbr  ha  to  go  to  the 
hoairttal,  whrae  he  could  make  the  examina- 
tion more  satlsftictorilr.  She  wait  to  the 
bos^tal,  and  thoe,  after  the  usual  prora- 
tions had  been  made  and  several  of  hex  rela- 
tlTcs  had  been  summoned,  she  ^s  placed  un- 
der an  ameeithetlc  and  an  operation  perform- 
ed, which  consisted  in  his  taking  out  one  of 
the  oTarles  and  making  an  adjustment  of  the 
otho-.  After  this  she  remained  at  tiie  boe- 
0tal  until  the  wound  healed,  and  then  went 
home;  bat  she  was  unable  to  stand  straight, 
and  later  had  to  submit  to  anotbw  operatlim, 
all  of  which,  it  Is  diarged,  was  due  to  the 
UDsklllfulDess  of  the  first    The  proof  for 


the  defendant  showed  that  there  was  no 
neglect  on  his  part,  and  that  what  be  did 
was  according  to  the  appeoved.  practice  In 
such  cases,  although  it  turned  out,  in  Miss 
Crews'  case,  not  to  reUeve  her. 

On  this  evidence  the  court  instructed  the 
Jury  as  follows: 

"(1)  If  the  jury  believe  from  the  evidence 
that  the  defendant  B.  F.  Van  Meter,  per- 
formed the  operation  upon  the  plaintiff  with- 
out the  consent  of  the  plaintiff,  the  Jury 
should  find  for  the  plaintiff;  or,  If  the  Jury 
believe  from  the  evidence  that  the  defendant 
whether  he  performed  the  operation  with  or 
without  the  consent  of  the  plaintiff,  perform- 
ed said  operation  unaldllfully,  and  thereby 
caused  the  plaintiff  to  suffer  mental  or  physi- 
cal pain,  or  become  Injured  In  her  health, 
when,  but  for  such  unskUlfolness,  and  if 
said  operation  had  been  performed  skillfully, 
the  plaintiff  would  not  have  been  caused  to 
suffer  such  pain,  or  her  health  would  not 
have  become  so  Impaired,  the  Jury  should 
find  for  the  plaintiff. 

"(2)  The  Jury  should  find  for  the  defend- 
ant unless  the  Jury  believe  from  the  evi- 
dence that  the  defendant  performed  the  oper- 
ation upon  the  plaintiff  without  the  consent 
of  the  plaintiff;  or  unless  they  believe  from 
the  evidence  that  the  defendant  whether  the 
operation  was  performed  by  the  defendant 
with  the  consent  of  the  plaintiff  or  not  per- 
formed said  operation  unskllifully,  and  that 
by  such  unsltlilful  performing  of  said  opera 
tlon  the  plaintiff  was  caused  to  suffer  mental 
or  physical  pain,  or  ber  health  became  im- 
paired by  reason  of  the  fact  that  such  opera 
tlon  had  been  unsklllfully  performed. 

"(3)  If  the  plaintiff  assented  In  any  way  to 
the  performing  of  the  operation  on  her  by  the 
defendant  this  was  a  consent  on  the  part  of 
the  plaintiff  that  said  operation  might  be  per 
formed 

"(4)  The  defendant,  in  performing  the  op 
oration  upon  the  plaintiff,  was  not  required 
to  possess  or  exercise  the  highest  degree  of 
skill;  but  In  pwformlng  said  operation  the 
said  defendant  was  bound  to  possess  and  ex- 
ercise that  degree  of  skill  usually  possessed 
by  the  profession  of  surgeons  gaierally  in 
this  section  of  the  country.  If,  however,  in 
the  performing  of  said  operation,  the  defend- 
ant failed  to  do  so  with  that  ^1  which  Is 
usually  possessed  by  the  profession  of  sur- 
geons In  this  section  of  the  country,  the  skill 
used  by  the  defendant  in  performing  said 
operation  waa  not  the  degree  of  skill  re- 
quired by  the  law. 

"(S)  If  the  Jury  find  for  the  plalntlfl,  and 
find  for  her  upon  the  ground  that  the  opera- 
tion was  performed  without  her  consent  but 
the  Jury  further  believe  from  the  evidence 
that  the  operation  in  fact  was  necessary  and 
proper  for  ttie  preservation  of  the  life  or  the 
health  of  the  plaintiff,  and  that  it  was  skill- 
fully performed,  the  Jury  should  find  for  the 
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plaintiff  In  nominal  damages  only,  imlen  the 
jury  also  believe  from  tlie  evidence  tbat  Cbe 
defendant  parformed  the  operation  willfully, 
when  be  did  not  bellevei  and  did  not  bave 
reasonable  gronnds  to  believe,  that  the 
plaintiff  was  wUlli^  that  It  should  be  per- 
fbimed,  or  Iwd  consented  thereto. 

"(«)  If  the  jury  find  for  the  plaintiff,  and 
the  Jury  believe  from  the  evldoice  that  the 
defendant  performed  the  op^atlon  nnsklll- 
fuUy,  and  that  by  such  unaklllfulueas  In  the 
performing  of  said  operation  the  plaintiff 
was  caused  to  suffer  physical  pain  or  mental 
anguish,  or  her  health  became  impaired  tem- 
porarily or  permanently,  the  jury  should  find 
for  the  plaintiff  tn  such  sum,  not  exceeding 
$2S.000,  as  will  fairly  compensate  her  for 
such  pain  or  the  loss  of  health. 

"If  the  jury  find  for  the  plaintiff,  and  the 
jury  believe  from  the  evidence  that  the  de- 
fendant performed  tbe  operation  without  the 
consent  of  the  plaintiff,  and  when  he  did  not 
believe,  and  did  not  have  reason  to  believe, 
that  she  consented  to  the  performance  of 
said  operation,  or  was  willing  that  said  op- 
eration might  be  performed,  the  Jury  should 
allow  the  plaintiff  such  damages  as  will  fair- 
ly compensate  her  for  any  suffering,  mental 
or  physical,  resulting  from  the  operation,  if 
there  was  aoy,  and  for  any  Impairment  of 
plaintiff's  health,  if  there  was  any,  resulting 
from  said  operation,  whether  said  operation 
was  performed  skillfully  or  not" 

The  jury  found  for  the  plaintiff  In  the 
sum  of  $4,000.  The  court  entered  judgment 
on  the  verdict,  and  the  defendant  appeals. 

[1]  It  is  insisted  for  the  defendant  that 
the  plaintiff  could  not  unite  In  the  petition 
the  allegations  tbat  the  defendant  performed 
the  operation  without  her  consent,  and  that 
he  performed  It  nnsklUfully.  It  Is  said  that 
if  he  performed  the  operation  without  her 
consent  tbls  was  a  trespass  on  her  person, 
and  that  if  be  undertook  to  perform  the  oper- 
ation with  her  consent,  and  performed  it  un- 
eklllfully,  this  was  a  cause  of  action  for  a 
breach  of  contract,  which  cannot  be  united 
with  an  action  for  trespass  to  the  person. 
We  cannot  see  the  force  of  this.  The  plain- 
tiff had  employed  the  defendant  as  her  phy- 
sician, and  had  placed  herself  in  bis  charge. 
If  he  operated  on  her  without  her  consent, 
this  was  a  breach  of  his  duty  to  her;  if  he 
performed  the  operation  unsklllfnlly,  tbls 
was  also  a  breach  of  his  duty.  In  other 
words,  all  that  the  defendant  did  was  done 
by  blm  as  a  physician,  and  under  bis  employ- 
ment as  such.  The  status  of  physician  and 
patimt  existed,  and  all  that  he  did  was  done 
under  this  rdattonship.  If  the  plaintiff  Is 
to  recover  at  all,  she  must  recover  all  her 
damages  in  one  action;  for,  manifestiy,  she 
cannot  bring  one  action,  alleging  that  the 
operation  was  performed  without  her  con- 
sent, and  another,  alleging  that  It  ms  per- 
formed miBkillfnlly.  If  she  cannot  present 
her  whole  ease  In  one  action,  therefora^  she 


(Ky. 

will  be  dented  remedy.  Her  whide  case 
arises  ftom  the  defendant's  breach  of  duty 
as  a  physician,  and  she  may,  in  one  uHon, 
set  up  as  many  breaches  <^  duty  aa  exist. 
The  court  therefore  properly  refused  to  re- 
quire the  plaintiff  to  elect  between  the  two 
grounds  of  recovery  sued  on. 

[2]  The  evidence  heard  oa.  the  trial  tmds 
very  strongly  to  Oww  that,  though  the  plain- 
tiff was  adverse  to  the  operation,  it  was  un- 
derstood by  her  and  her  relatives,  who  were 
summoned  to  the  hospital  and  consulted, 
tbat  If,  upon  the  examination  by  the  doctor, 
it  was  found  that  an  operation  was  neces- 
sary, he  would  iwrform  it  while  she  was  un- 
der the  aniesthetlc.  Both  her  uncle  and  her 
brother  were  sent  for,  and  the  matter  waa 
discussed  carefully,  not  only  with  them,  but 
with  her;  and,  while  there  la  some  conflict 
In  the  testimony,  there  was  evidence  war- 
ranting tbe  jury  to  conclude  that  tbe  doctor 
understood,  and  bad  the  right  to  understaud, 
from  all  that  passed  between  him  and  the 
plaintiff,  that  he  was  to  perform  tbe  opera- 
tion while  she  was  under  the  ansesthetlc  if, 
upon  the  examination,  be  found  this  neces- 
sary. There  was  notlhing  In  tbe  evidence 
warranting  a  recovery  in  this  action  of  puni- 
tive damages,  as  there  was  no  evidence  of 
bad  faith,  recklessness,  or  oppression  on  the 
part  of  tbe  physician.  The  court  should 
have  omitted  instruction  No.  3. 

[3]  In  lieu  of  No.  6,  the  court  should  hare 
told  the  jury  that,  If  tbe  defendant  under- 
stood, and  had  reasonable  grounds  to  under- 
stand, from  the  words  or  conduct  of  the 
plaintiff  that  she  waa  willing  for  the  opera- 
tion to  be  performed  while  she  was  under 
the  anaesthetic  If,  upon  bis  examination  of 
her,  he  found  It  necessary,  and  upon  the  ex- 
amination he  foxmd  the  operation  to  be  nec- 
essary, and  he  so  performed  It,  then  be  had 
the  right  to  perform  the  operation  as  by  her 
consent  Reasonable  gronnds  are  such 
grounds  as  would  ^warrant  a  man  of  ordi- 
nary prudence  to  so  understand  under  the 
clroumatances. 

[4]  The  sixth  Instruction  Is  radically  er- 
roneous in  allowing  the  jury  to  find  for  the 
plaintiff  such  a  sum  aa  will  fairly  compen- 
sate her  for  ber  loss  of  health.  Such  a 
standard  is  too  uncertain;  for  a  jury  might 
Justiy  think  that  no  reasonable  amount  of 
mon^  would  octtnpensate  a  young  woman  for 
the  loss  of  ber  healUi,  and  to  give  the  Jury 
such  a  measure  of  damages  would  be  in  ef- 
fect to  turn  them  loose  without  any  crite- 
rion to  guide  them.  We  have,  in  a  number  of 
cases,  condemned  Instructions  like  this.  Liex. 
Ry.  Co.  V.  Herring,  96  S.  W.  658,  29  Ky.  Law 
Rep.  794;  Id.,  97  S.  W.  1127,  30  Ky.  Law 
Rep.  269;  L.  &  N.  Ry.  Co.  v.  Hall,  115  Ky. 
579,  74  S.  W.  280,  24  Ky.  Law  Rep.  24S7: 
Lw  &  N.  Ry.  Oo.  V.  Sights,  121  Ky.  203.  89 
8.  W.  1S2,  28  Ky.  Law  Rep.  186;  LonlsrlUe 
Oas  Oo.  V.  FaUer,  m  Ey.  014,  02  S.  W.  566. 
28  Ky.  Law  Bep.  180;  Cincinnati,  Uy. 
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Co^  T.  GlbboD^r.  124  Ky.  806. 100  R  V.  216, 
30  Ky.  Law  1005. 

In  lien  of  Instruction  6,  the  court  sbonld 
bare  told  tbe  Jury  tbat,  If  tbey  ft>and  for 
the  plaintiff,  they  shotild  find  for  ber  In  sncta 
a  stun  as  would  fiiirly  compensate  ber  for 
her  pain  and  suffering,  If  any,  and  the  per^ 
manent  Impalnnent,  if  any,  of  her  power  to 
earn  mon^,  which  were  the  natural  and 
proximate  result  of  the  operation  being  per- 
formed unsklllfully,  or  without  ber  consent, 
If  it  was  so  [Krformed. 

[i]  On  another  trial,  In  Uen  of  the  last 
sentence  In  Instruction  No.  4,  beginning  with 
the  words,  "If,  however,"  the  court  will  sub- 
stltnte  these  words:  "And  If  the  operation 
was  performed  by  htm  with  such  skill,  then 
it  was  not  nnsklllfally  performed,  within 
■the  meaning  of  these  instructions." 

Judgment  reversed,  and  cause  remanded 
£or  a  new  trial. 


INTEBSTATB  COAL  CO.  y.  ADDINGTON., 

(Conrt  of  Appeals  of  Kentucky.    June  18, 
1912.) 

1.  IfABTKB  AND  SeBVART  ({  118*)— IlfJUBIES 

TO  Sebvakt— Oblioatioh  of  Mabteb. 

Under  Ky.  St.  |  2731,  requiring  the  Ten- 
tUadon  of  coal  mines  to  secure  the  safety  of 
minerfl,  and  at  common  law,  an  operator  of 
«  oonl  mine  ma<tt  keep  it  in  a  reasonably  safe 
foodition  to  labor  in;  and  this  duty  he  cannot 
delegate. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  |i  177.  200;  Dee  Dig.  1 
118.*) 

2.  MaBTD  AITD  SBBVANT  (I  291*)— INJUBIEB 

TO  Sbbvaut— AcmoNS— Btidehcb— Ihstbuo- 

TXON8. 

Where,  in  an  action  by  a  coal  miner  for 
injaries  in  an  explosion  in  the  mine,  the  em- 
ployer TeUed  on  a  contract  with  the  miner, 
Stipulating  that  the  latter  would  maintain  prop* 
«r  openings,  so  as  to  force  the  diut  and  cases 
out  and  furnish  tbe  mine  with  pure  air,  and  the 
evMenee  of  tbe  eristence  of  such  contract  was 
conflicting,  an  instruction  that.  It  the  miner 
made  such  a  contract  and  failed  to  perform  it, 
the  Terdict  mnst  be  for  tbe  employer  was  suffi- 
ciently favorable  to  the  employer. 

[Ed.  Note^Vor  other  cases,  see  Master  and 
8f^rvant,  Cent  Dig.  H  1183.  1184,  1186-U47: 
Dec  D%.  I  291.*] 

3.  APPBAZ.  AND  Bbbob  ({  1004*)— Itevixw— 

VEKDICT— CONCtTjaiVEKESS. 

Tbe  conrt  can  only  interfere  with  a  ver- 
dict, on  the  ground  that  it  is  excessive,  when 
it  is  glaringly  excessive,  and  appears,  at  first 
bhub.  to  hare  resnlted  from  passion  and  preju- 
dice; bot  every  verdict  must  be  regarded  prima 
facie  as  the  result  of  an  exercise  of  honest 
Judgment  by  tiie  Jury. 

[Ed.  Note. — ^FoT  oflier  cases,  see  Appeal  and 
Error.  Cent  Dig.  IS  8044-8947;  Dec.  Dig.  S 
10O4.*3 

4.  Damaou  (t  ISO*)— Febsohai.  Injubies— 

EXCESBIVB  DaHAOBS. 

A  coal  miner,  40  years  old,  was  rendered 
unconaeious  by  an  explosion  In  the  mine,  his 
legs  were  bruised,  bands  cut  and  he  sustained 
sa  injury  to  his  back.  He  was  innfined  to  his 
room  for  some  time,  and  at  the  time  of  the  tri- 
al bad  not  been  able  to  do  bard  labor.  He  tes- 
tified that  when  he  undertook  to  lift  anything 


heavy  his  back  would  give  way.  The  evidence 
WR8  conflicting  on  tbe  issue  of  the  effect  of  the 
injuries.  Held,  that  a  verdict  for  ?2,500  waa 
not  excessive, 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  H  367-867.  87^  371;  Dee.  Dig.  I 
130.*] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  C.  M,  Addlngton  against  the  In- 
terstate Coal  Company.  From  a  judgment 
for  plaintiff,  dtfendant  appeals.  Alfirmed. 

Blatik,  Black,  Golden  ft  Owuis.  of  Barbour- 
vlUe,  for  appellant  J.  M.  Bobsion,  of  Bar- 
boorrllle,  for  appellea. 

NUNN.  J.  Tbfs  an>eal  Is  from  a  jn^ment 
of  |2,S00.  recovered  by  appellee  for  personal 
Injaries  received  while  working  In  appel- 
lant's mine.  Tbla  case  Is  similar  to  tbe  case 
of  Interstate  Coal  Co.  v.  Baxavente.  144  Ky. 
172, 137  S.  W.  859.  Bazavenie  and  appellee 
berein  were  burt  by  the  same  fficploslon.  Ap- 
pellee was  at  work  In  the  first  rl^t  entry 
of  the  mine  when  he  was  Injnred,  and  Baza- 
voiie  was  working  In  the  first  right  air 
course,  whicb  ran  parallel  with  tbe  first 
r^t  entry.  The  company  defended  both 
'Cases  upon  tbe  ground  that  the  ezidoalon 
was  caused  by  some  blow-out  shots  and  the 
discharge  of  some  dynamite.  Appellee  con- 
tended that  appellant  failed  to  keep  tbe  fur- 
nace In  good  condition  and  working,  and  to 
properly  brattice  tbe  break-tluongbs.  wtaidi 
allowed  gases  and  coal  dnst  to  accumulate  In 
the  mine.  The  company  also  defended  botii 
cases  on  the  ground  that  flection  2731  of  Oie 
Kentucky  Statutes  did  not  apply,  as  the  stat- 
ute expressly  exempted  It  It  was  further 
contended  by  the  company  that  as  Baxa- 
v^Ie  was  working  In  the  entry  under  an  in- 
dependent contractor,  be  could  not  recover, 
and  that,  as  Addlngton  was  working  under 
a  contract  in  whicb  it  was  stipulated  that  be 
would  brattice  and  keep  In  r^ialr  tbe  proper 
openings  In  the  mine,  so  as  to  force  tbe  dust 
and  gases  out  and  furnish  the  mine  with 
pure  air,  he  could  not  recover.  These  qnes- 
tiona  were  all  centered  in  tbe  case  ot  In- 
terstate Goal  Go.  V.  Baxavenie,  supra;  and, 
as  tbe  evidence  Is  substantially  tbe  same  in 
this  case  as  In  that  we  will  not  conidder 
them  here,  except  to  say  that,  as  Baxavenie 
was  an  employft  of  McOloud,  who,  it  was  al- 
leged, had  the  contract  to  extend  tbe  first 
right  air  course,  and  Addlngton  bad  a  am- 
tract  to  extend  the  first  right  aitry*  tbis  is 
the  only  difference  in  tbelr  reiatloB  to  the 
company. 

[1]  Both  tbe  statute  referred  to  and  tbe 
common  law  required  the  company  to  make 
and  keep  tbelr  mine  in  a  reasonably  safe 
condition  to  labor  In;  and,  as  the  court  de- 
cided, It  could  not  escape  this  dn^  in  tbe 
Baxavenie  Case  by  contracting  with  McClond 
to  do  It;  it  Is  a  dnt;  that  cannot  be  dele- 
gated. 

In  the  case  of  Pflsterer  v.  Peter  &  Co.,  117 
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K7.  601,  78  S.  W.  460,  2S  Kj.  Law  Rep.  1006, 
tbls  oonrt  said:  **He  [the  eerrant]  has  a  right 
to  look  to  the  master  for  the  dlscbargs  of 
that  doty;  and,  If  the  master,  Instead  of  dis- 
charging It  himself,  sees  fit  to  lutve  It  attend- 
ed to  by  others,  that  does  not  change  the 
measnre  of  obligation  to  Uie  empIoyA,  or  tiie 
latter*8  right  to  insist  that  reasonable  pre- 
caution shall  be  taken  to  secure  safety  in 
these  respects." 

[2]  As  stated,  in  the  Baxarenle  Case  the 
company  delegated  to  HcCloud,  by  contract, 
the  duty  of  keepliy;  the  mine  reasonably 
safe;  and  it  claims  in  this  case  that  this  was 
Addlngton's  duty  under  Ids  contract  with  it 
This  was  denied,  and  consideraUe  evidence 
was  Introduced  upon  the  point  by  both  par- 
ties; and  Uie  court  told  the  Jury,  In  sub- 
stance, that,  if  Adding! on  made  such  a  con- 
tract with  appellant  and  failed  to  perform  It 
properly,  they  would  find  tor  the  company. 
And  this  Instruction  was  as  favorable  to  ap- 
pdlUtnt  as  it  bad  a  right  to  ask. 

The  Instruction  ctUlcIsed  in  the  Baxa- 
venle  Case  was  not  given  in  this  case.  Ap- 
pellant also  objected  to  instructions  Nos.  1 
and  2.  Instruction  No.  1  was  approved  in 
the  Baxavenie  Case,  and  InBtmction  No.  i 
was  simply  the  converse  of  No.  1,  In  which 
the  court  told  the  Jury  to  find  for  'tlie  de- 
f  aidant  under  certain  circumstances 

[S]  The  only  -otbra-  question  necessary  for 
determination  Is  the  amount  of  tiie  verdict 
Appellant  strenuoosly  contends  that  it  is  ex- 
cessive, and  that  the  case  should  be  re- 
versed for  that  reason.  'In  the  case  of  L. 
&  N.  B.  R.  Co.  v.  Mitchell.  87  Ky.  327.  8 
B.  W.  706,  10  Ky.  Law  Rep.  211.  this  court 
said:  "The  amount  allowed  seems  large.  It 
is  80.  The  fact  however,  that  it  appears 
high  to  us  does  not  anthorize  a  reversal.  We 
are  not  acting  as  a  Jury;  and  it  is  only  when 
It  is  glarln^y  excessive,  and  appears,  at 
first  blush,  to  hare  resulted  from  passion 
and  prejudice,  that  we  can  Interfere.  The 
power  should  be  sparingly  exercised,  and 
only  In  extreme  cases.  This  Is  the  policy  of 
the  law,  and  reasonably  and  necessarily  so. 
It  is  difficult  indeed  Impossible,  to  measure 
with  mathematical  certainty  the  extent  of 
some  of  the  elements  of  compensatory  dam- 
ages. The  law  has  confided  the  duty  to  the 
opinion  of  a  Jury  as  the  best  means  of  ar- 
riving at  their  extent  even  approximately; 
and  every  verdict  should  be  regarded  prima 
facie  as  the  result  of  the  exercise  of  an  hon- 
est Judgment  upon  their  part  Any  other 
rule  would  soon  burden  this  court  with  num- 
berless appeals  upon  this  ground." 

[4]  Appellee  was  40  years  of  age  at  the 
time  he  was  Injured,  was  strong  and  healthy. 
According  to  his  testimony,  he  was  rendered 
unconscious  by  the  explosion,  Ms  legs  were 
DTulsed,  his  bands  cut  and  different  parts 
of  his  body  hurt;  the  most  serious  injury 
being  a  place,  about  four  Inches  wide,  ex- 
tending from  (me  side  to  the  other  across 
his  back.    This  place  was  bln^  and  had 


tronUed  blm  from  tlie  day  of  his  injury  until 
the  time  of  the  trial  He  was  confined  to  his 
room  for  some  time,  and  at  the  time  of  the- 
trial  had  never  been  able  to  do  hard  labor. 
He  testified  that  whenever  be  undertook  to- 
lift  anything  heavy  his  back  would  give  way, 
and  he  would  then  be  unfit  to  do  work  of  any 
kind ;  and  Oat  he  lost  in  weight  the  differ- 
ence between  175  pounds  and  146  pounds. 
He  was  treated  by  ai^llant's  physician  for- 
sev^l  months  at  the  mines  from  which 
place  be  was  moved  to  Artemus,  where  he- 
received  no  treatment  and  did  no  labor.  He- 
r«nalned  at  Artemus  but  a  short  time,  and 
then  went  to  Bell  Jdlco,  where  he  did  not 
labor  and  was  confined  to  his  room  for  about 
four  months  and  was  treated  by  Dr.  Co  mm, 
the  physician  of  the  Bell  Jelico  Goal  Com- 
pany. He  also  stated  that  be  hired  men  to 
carry  out  bis  contract  with  appellant;  thnt 
he  would  frequently  put  on  his  mining 
clothes  and  go  into  the  mine  to  see  how  his 
men  were  progresdng,  but  was  not  able  to 
and  did  no  work.  The  company  introduced 
some  witnesses,  who  said  they  saw  him  go 
into  the  mine  frequently  as  though  going  to 
work;  that  they  did  not  discover  that  be 
was  suffering  any.  Other  witnesses,  who 
passed  his  house  often,  testified  to  seeing  him 
and  never  hearing  him  complain  any.  It 
turned  out  that  McGloud,  one  of  the  com- 
pany's witnesses,  had  not  spoken  to  Addlng- 
ton  for  a  considerable  time  prior  to  bis  In- 
Jury;  that  the  other  witnesses  were  barely 
acquainted  with  Addlngton,  and  never  con- 
versed with  bim  to  any  great  extent 

It  seems  strange  to  the  court  that  If  the 
company's  contention  was  true,  it  did  not  In- 
troduce persons  who  knew  Addlngton  well 
and  were  with  him  frequently ;  for  they 
were  the  ones  who  most  likely  knew  his 
condition.  It  Is  also  strange  that  neither 
appellee  nor  appellant  Introduced  the  physi- 
cians who  attended  him.  Neither  present 
any  reason  as  to  why  they  did  not  do  so; 
but  it  was  shown  that  appellant's  physician 
was  at  its  mine.  Appellee  was  the  first  wit- 
ness to  testify.  The  record  is  a  large  one, 
and  It  took  several  days  to  try  the  case; 
and  It  seems  that  appellee  could  have  intro- 
duced the  physician  to  corroborate  him  In 
his  statement  that  he  had  treated  him  for 
several  months  for  Injuries  received  in  the 
mine  explosion.  On  the  other  hand,  if  ap- 
pellee's statements  with  reference  to  these 
matters  were  untrue,  appellant  could  have^ 
introduced  the  physician  to  contradict  him. 
The  same  Is  true  as  to  Dr.  Corum,  who,  ac> 
cording  to  appellee,  treated  him  at  Bell 
Jelico.  Appellant  Introduced  Dr.  Biggs,  who 
resided  at  Artemus,  to  show  that  he  treated 
a  member  of  appellee's  family,  but  did  not 
treat  appellee  or  bear  him  make  any  com- 
plaint of  being  injured.  Biggs  also  testified 
that  he  came  to  court  with  Dr.  Corum  of 
Bell  Jelico,  but  Oomm  was  not  introduced; 
nor  waa  any  reason  given  for  his  not  btin». 
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If  apptiUee  rec^red  th«  Injuries  and  ma 
affected  aa  serlonBly  as  he  and  hia  wltnesBea 
stated,  tlte  verdict  Is  not  too  large ;  and  we 
do  not  teen  antborbsed,  nndw  the  clrcnm- 
stuce^  to  dlstoTb  the  judgment  of  the  lower 
-court  Therefore  It  Is  affirmed. 


BOBINSON  T.  COMMONWEAI/TH. 

(Court  of  Appeals  of  Kentoekr.   Jone  21, 

1912.) 

L  CninNAI.  IiAW  (I  1036*)— APPXAIr— Bbokf- 
nOH  OF  BTXDBiron— AVOWAL. 

Where,  after  an  objection  had  been  sns- 
taiaed  to  certun  offered  teiUmony,  defendaot's 
coDtuel  made  no  avowal  as  to  what  the  tes- 
timoiiy  woaM  have  been  U  admitted,  the  ruling 
ma  not  reviewable. 

{E>L  Note.—For  other  cases,  lee  Criminal 
Taw.  Gent  Dig.  ||  2689-2641;  I>e&  Dig.  S 
luse.*] 

2.  CinmrAx.  Law  (|  SS8*)— New  Tbiai.— 
Nbwlt  Discovsbbd  Evidzhck— Affidavit. 

A  motion  for  new  trial  for  newly  discov- 
ered evidence  was  properly  denied  wfaere  de- 
fendant's affidavit  filed  in  snpport  of  the  mo- 
tion failed  to  state  that  the  evidence  was  un- 
known to  bim  and  to  bis  counsel,  or  that  it 
could  not  have  been  discovered  by  lilm  during 
the  trial,  though  snch  allegation  was  made  in 
the  gronnds  for  the  motion. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
iM'.^Cent  Dig.  fS  2396-2408;   De&  Dig.  | 

3.  CnnaHAL  Law  (|  813*)— Tbiai^Ihstbdo- 

nOKS— ABErrSACT  iNSTBUCnONB. 

Where   defendant  went   onto  decedent's 

Semises  to  settle  a  claim  for  damages  result- 
f  from  the  escape  of  defendant's  hogs,  and 
an  altercation  ensued  in  wbicb  defendant  killed 
deceased,  it  was  not  error  to  refuse  to  cbai^e 
that  defendant  was  entitled  to  go  on  decedent's 
premises  to  transact  any  legitimate  buslDess; 
■ucl]  statement  being  a  mere  abstract  assertion 
of  one  of  defendant's  legal  rights. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S  1979;  Dec  Dig.  |  813.*] 

4.  Cbiiomal  Law  (|  938*)- New  Tbiai.— 
Nkwlt  DxacovKBBD  EvinBHCB. 

Where,  in  a  proseeation  for  homicide,  de- 
cedent's son  was  not  a  witness,  defendant  ms 
not  entitled  to  a  new  trial  for  newly  discovered 
evidence  of  a  witness  who  claimed  that,  dece- 
dent's son  on  the  night  of  the  kilUng  stated  to 
witness  that  the  son  bad  seen  the  difficulty, 
and  that  his  father  was  choking  defendant  when 
defendant  shot  bim,  as,  the  son  not  being  a 
vitaess.  the  evidence  was  inadmissible. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2306-2315,  2817;  Dec.  Dig. 
1938.*] 

Appeal  from  Clrcnlt  Court,  Marlon  County. 
Ben  Robinson  was  convicted  of  murder, 
and  he  appeata.  Afflnued. 

Ben  Spalding,  of  Lebanon,  for  appellant 
Proctor  K.  McHlroy,  H.  S.  McElroy,  both  of 
Lebanon,  James  Gamett,  Atty.  Gen.,  and  G. 
8.  Hill,  Gommonwealth  Atty.,  for  the  Com- 
men  wealth. 

WINN,  J.  The  appdlant,  Ben  Bobbuon, 
oDder  an  Indictment  In  the  Marlon  circuit 
conrt  was  found  guilty  by  a  jury  of  the  mur- 


der ot  Maneon  Isaacs,  and  bis  punishment 
fixed  at  confinement  In  the  poiitentlary  for 
life.  He  appeals  here.  He  had  raised  a  crop 
of  com  In  the  neighborhood  Mr.  Isaacs* 
home  farm.  Some  hogs,  assumed  to  have 
been  those  of  Mr.  Isaacs,  got  Into  Robinson's 
cornfield,  and  destroyed  some  of  the  com 
crop.  On  the  morning  of  the  homicide,  put- 
ting a  pistol  In  his  po<^et,  Robinson  went 
up  to  see  Mr.  Isaacs,  but  did  not  find  him  at 
home.  He  went  back  in  the  afternoon  of  the 
same  day,  and  as  Mr.  Isaacs  was  turning  into 
bis  farm  gate  returning  from  town  Robinson 
met  him,  when  he  and  Robinson  discussed 
the  matter  of  the  destruction  of  the  corn. 
The  evidence  is  sharply  conflicting  as  to 
what  transpired  there.  Robinson  shot  and 
killed  Isaacs.  The  jury  heard  all  the  facta, 
and  It  Is  certain  that  It  cannot  be  said  tbelr 
conclusion  Is  flagrantly  or  at  all  against  the 
weight  of  the  testimony,  and  we  therefore 
do  not  find  it  necessary  to  review  It 

[1]  It  is  urged  for  appellant  that  the  trial 
court  erroneously  excluded  the  evidence  of 
one  George  Glasscock,  a  witness  offered  In 
behalf  of  the  defense.  This  witness  it  seems 
lived  something  over  a  mile  from  the  place 
of  the  shooting.  Robinson  went  to  his  house 
shortly  after  the  shooting.  Robinson's  de- 
fense was  that  Isaacs  was  beating  bim  with 
a  stone  at  the  time  of  the  shooting.  We 
gather  from  appellant's  brief  that  the  ex- 
cluded testimony  of  Geoi^e  Glasscock  would 
have  been.  In  substance,  that,  when  Robinson 
arrived  at  his  house,  there  were  wounds  and 
blood  upon  bis  head  such  as  would  have  cor- 
roborated his  story  of  Isaacs*  beating  him. 
The  record,  however,  contains  no  avowal 
of  what  the  witness  Glasscock  would  have 
testified.  He  was  merely  asked  what  he  saw, 
and  what  occurred  out  at  his  house.  The 
court  then  asked  whether  it  was  desired  that 
the  witness  Glasscodc  tdl  what  happened  at 
his  bouse.  There  was  an  affirmative  response 
to  the  court's  query;  thereupon  objection 
was  sustained,  without  any  avowal  as  to 
what  the  testimony  would  have  been  If  ad- 
mitted. In  the  absence  of  such  an  avowal 
we  cannot  say  whether  this  was  error. 

It  is  next  urged  that  the  trial  court  erred 
In  refusing  to  grant  Robinson  a  new  trial 
upon  the  ground  of  newly  discovered  evi- 
dence. This  evidence  was  that  of  Thomas 
Stayton  and  W.  T.  Madden,  affidavits  of 
botb  of  whom  wen  filed  In  support  of  the 
motion,  fbr  a  new  trial.  Stayton,  on  the  day 
after  the  killing,  aa  an  officer,  took  Robinson 
to  the  Louisville  jalL  Madden  was  the  Jail- 
er of  Marion  connty,  and  as  such  had  the 
custody  of  Robinson  the  n^ht  of  the  killing. 
They  both  stated  in  their  affidavits,  in  sub- 
stance^ that  Robinson  then  had  bruises  and 
■can  on  bla  forehead  and  face.  The  ground 
for  a  new  trial  Is  that  the  defendant  did  not 
leam  that  be  could  prove  these  facta  1^ 
these  witnesses  until  after  the  trial,  and  that 
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he  could  not  hare  discovered  this  testimony 
1^  ordinary  diligence  at  any  earlier  time. 

[2]  While  it  is  so  stated  in  the  grounds 
In  support  of  the  ni6ti(m  for  a  new  trial,  the 
defendant  did  not  file  his  affidavit  stating 
that  the  evidence  was  unknown  to  him  and 
his  counsel,  or  that  It  could  not  have  been 
discovered  by  him  during  the  trIaL  In  the 
absence  of  kuch  a  showing,  this  ground  for 
a  new  trial  wlU  not  be  considered.  Ellis  v. 
Commonwealth,  146  Ky.  727,  143  S.  W.  425. 
If  Robinson  had  these  bruises  upon  his  face 
while  he  was  in  the  jallw*B  custody  and 
while  he  was  being  transported  to  LonlsvUle 
<m  the  next  day.  It  is  difficult  to  understand 
how  he  could  say  that  he  did  not  discover 
until  after  the  trial  that  he  could  have  prov- 
en the  presence  of  the  wounds  by  his  Jallei 
and  guard. 

[S]  It  Is  complained,  also,  that  the  court 
erred  In  refnaing  to  Instruct  the  Jury  upon 
defen^nt'B  request,  In  sobstance,  that  he 
(the  defendant)  had  the  right  to  go  upon  the 
premises  of  Isaacs  for  the  purpose  of  trans- 
acting any  lefl^tlmate  buslnow.  Such  an  in- 
struction, ot  course,  would  present  a  com* 
mon-eense  statement  of  a  recognized  fact 
There  Is  no  place  In  a  group  of  instructions 
for  any  such  theoretical  or  abstract  atate- 
ment  of  one's  legal  rights.  There  was  before 
the  Jury  the  fact  that  Isaacs  himself  when 
Bi>oken  to  by  Robinson  in  the  road,  in  snb- 
stance,  said  to  him  to  come  on  inside  the 
gate  or  to  wait  until  be  (Isaacs)  had  driven 
Inside  the  gate,  whereupon  they  could  talk 
the  matter  over. 

[4]  There  is  also  filed  the  affidavit  of  one 
Vance  Funk  In  support  of  the  motion  for  a 
new  trial.  This  affidavit  states.  In  substance, 
that  Hubert  Isaacs,  a  son  of  decedent,  on  the 
night  of  the  killing  had  stated  to  Funk  that 
he  (Hubert)  from  a  near  hillside  had  seen 
the  difficult,  and  that  his  father  was  chok- 
Ing  the  defendant  when  defendant  shot  blm. 
Hubert  Isaacs  was  never  put  upon  the  stand ; 
and  therefore,  had  Funk  been  •called  to  tes- 
tify to  the  matter  set  out  in  his  affidavit,  it 
would  not  have  been  admissible. 

The  defendant  was  not  enabled  to  employ 
counsel  of  bis  own,  but  was  defended  by  an 
attorney  assigned  for  that  purpose  by  the 
court.  The  attorney  did  his  duty  and  even 
went  BO  far  as  to  bring  the  case  here  upon 
appeal.  The  defendant  it  seems  is  illiterate 
and  poor;  while  the  dead  man  was  a  man 
of  substance  in  the  community.  Our  sym- 
pathies are  enlisted  for  the  living  in  bis  mis- 
fortune; but  a  Jury  of  his  county  found  him 
guilty  of  the  murder  of  his  neighbor  follow- 
ing the  destruction  of  a  little  com  in  his 
field.  Crime  must  be  punished,  and  courts 
must  not  out  of  sympathy  permit  those  guilty 
of  the  awful  sin  of  taking  human  life  to  es- 
cape the  punishment  which  the  laws  of  the 
land  provide. 

The  Judgment  of  the  trial  court  Is  affirmed. 


CHESAPEAKE  &  O.  RY.  OC  v,  FRAN- 
CISCO.   SAME  V.  CHILDERS. 
SAME  V.  BOWLING. 

(Court  of  Appeals  of  Kentucky.    June  21, 
1912.) 

1.  INSAIIS  PbBSONS  ({  80*)— TOBTS— LlAnil.- 
ITT. 

An  Insane  person  is  reapondble  for  his 
torts  to  the  extent  of  compensatory  damages, 
and  this  rule  applies  to  all  torts,  except,  per- 
haps, those  In  which  malice  is  a  necessary  ele- 
ment. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
Bons,  Cent  IMg.  |  142;  Dec  Dig.  |  8a*] 

2.  Masteb  ano  Sebvaht  ($  803*)— Tobtioi78 

ACTS  OF  SBBVAKTS— LlABIUTT  OF  MASTER. 

A  master  is  liable  for  the  tort  of  an  insane 
Bemutt  while  acting  within  the  scope  of  his 
employment  and  engaged  in  the  master's  buai- 
AesB. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Ser^ni^  Cent  Dig.  H  1209,  1228;  Dec.  Die 

3.  Cabbiebs  (S  283*)— Injubies  to  Fassbr- 
OEBB— Tortious  Acts  ov  GoNDUCTOs^XaA.- 
Bxxjrr. 

A  carrier  is  absolutely  liable  to  the  ex- 
tent of  compensatory  damages  for  the  tortious 
acts  of  its  employi,  committed  while  acting 
within  the  scope  of  the  employment,  and  it 
cannot  excuse  itself  by  proving  the  insanity  of 
its  employ^  and  Us  ignorance  of  bis  conditlan. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1119-1124,  U40, 1141;  Dec.  Dig. 
I  283.*] 

4.  Carbiebs  (S  319*)— Injitbub  to  Passbn- 

QEBS— DaHAOES. 

A  conductor  without  provocation  earsed 
and  Insulted  a  paaseager  in  the  presence  of 
other  passengers.  He  continued  to  act  as  con- 
ductor for  several  months,  when  he  was  con- 
fined in  a  lunatic  asylum.  A  physician  testified 
for  the  defense  that  the  c<mdnctor  in  his  opin- 
ion at  the  time  of  the  wrong  was  unbalanced, 
but  that  he  did  not  call  the  attention  of  the 
carrier's  officers  thereto.  There  was  evidence 
on  the  other  side  that  the  conductor  was  polite 
and  courteous  when  sober,  but  was  abusive 
and  insulting  when  drinking,  and  that  he  bad 
been  drinking  at  the  time  of  the  wrong.  Held 
that,  since  the  court  could  not  say,  as  a  mat- 
ter of  law,  that  the  conductor  was  insane,  and 
since  the  passenger  could  recover  compensation 
for  his  mortification  and  humiliation,  and  puni- 
tive damages  In  addition  thereto,  prodded  the 
conductor  was  not  insane,  a  verdict  for  f600 
could  not  be  set  aside  as  excessive. 

[Ed.  Note.— For  other  cases,  see  CarrierB, 
Cent.  Dig.  8§  1338-1S45;  Dec  Dig.  |  819.*] 

5.  APPEAL  AND  Ebbob  ({  1033* )— Ebbonbous 

Im  STRUCT!  ONB—HaBMLESS  EbROB. 

A  party  cannot  complain  of  an  error  in 
an  instruction  where  the  error  is  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4062-4062;  Dec  Dig.  { 
1033.*1 

Appeals  from  Circuit  Court,  Pike  County. 

Separate  actions  by  Bryant  Francisco, 
Pleuuy  Chllders,  and  Martin  Bowling  against 
the  Chesapeake  &  Ohio  Railway  Company 
and  another.  From  a  Judgment  for  plaintiff 
In  each  case,  defendant  named  ap[>eals.  Af- 
firmed. 

J.  M.  York,  of  PikevlUe,  for  appellant 
Childers  &  Chllders  and  Roscoe  Tanover, 

all  of  PikevUle,  for  aiq>ellees. 
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CLAY,  C.  These  tbree  appeals,  Involving 
tbe  same  questions,  will  be  considered  to- 
gether. Plaintiff  Bryant  Francisco  alleges 
that  on  September  15,  1909,  while  he  was  a 
passenger  on  defendant's  train  from  HelUer 
to  PikevlUe,  defendant's  conductor,  Jack  O. 
Johnson,  assaulted,  cursed,  and  abused  him. 
PlalDtiir  Plenny  Cbllders  alleges  that  while 
a  pass^ger  on  defendant's  train  in  the 
month  of  August,  1909,  defendant's  con- 
dnctor.  Jack  O.  Johnson,  cursed  and  abused 
bini.  Plaintiff  Martin  Bowling  alleges  that 
while  a  passenger  on  defendant's  traLu  In 
the  month  of  August.  1909,  defendant's  con- 
dnctor,  Jack  O.  Johnson,  assaulted,  cursed, 
and  abused  hljn.  The  actions  were  brought 
against  the  railway  company  and  Jack  O. 
Johnson.  In  each  case  damages  in  the  sum- 
of  f2,000  were  asked.  In  each  case  the  rail- 
way company  and  Johnson  filed  a  joint  an- 
twtf,  denying  the  allegations  of  the  petition. 
Ibe  answers  were  verified  by  Johnson  on 
lanoary  3,  1910.  Durlt^  the  month  of  Sep- 
tember, 1911,  the  railway  company  filed  a 
separate  amended  answer  In  each  case,  where- 
in It  pleaded  that,  at  the  time  complained 
of  In  tbe  petition,  the  conductor,  Jack  O. 
InSumoD,  was  partially  insane,  and  his  mlud 
ns  so  far  demented  that  he  did  not  know 
right  from  wrong,  or  what  he  was  doing,  and 
within  a  short  time  thereafter  Johnson  was 
convicted  of  lunacy  and  sent  to  the  asylum 
for  the  Eastern  district  of  Kentucky,  at  Lex- 
faigton ;  and  at  the  time  of  the  filing  of  the 
answer  he  was  hopelessly  Insane.  The  al- 
legations of  the  amended  answer  were  con- 
troTwted  of  record.  A  trial  before  a  jury 
resulted  In  each  case  la  a  verdict  for  $600 
against  tbe  railway  compai^.  Tbe  railway 
company  appeals. 

^e  evidence  in  each  case  sustains  the  al- 
legations of  the  petition.  Indeed,  it  was 
practically  admitted  that  the  condactor  on 
the  oecasionB  In  qnestlon  did.  In  the  presence 
<tf  other  passei^erB,  corse  and  abuse  plain- 
tub,  and  treat  them  In  an  outrageous  man- 
aa.  The  cmly  defense  made  by  the  railway 
company  was  that  Johnson  was  Insane.  The 
eompany'a  phyBldan  teatlfled  that  In  his 
o^Dlim  Johnson  was  unbalanced  at  ttie  time 
be  abased  idalntUEs.  He  observed  Johnson, 
and  was  confident  of  this  fact,  not  only  ftom 
what  be  saw,  bat  from  tbe  farther  fact  that 
Johnson  mbseqaoitly  becaoie  hopelessly  in- 
ane, Although  awaxe  <tf  tbe  tact  that  Jobn- 
>QD  waa  nnbalaacedt  be  did  not  communicate 
tbta  tatt  to  tbe  officers  of  the  road.  For 
id^tUIk.  there  waa  wme  iKoof  to  tbe  titeet 
that  Jobnaoa*s  manner  towards  passengers 
was  all  rigbt  vxeept  when  he  was  drinking, 
ud  that  oa  tlie  occasions  referred  to  he  was 
drinking!. 

The  Gonr^  In  eacb  ease,  Instructed  tbe 
Jury  as  fidtows: 

"(1)  Tbe  conrt  Instmcts  tbe  Juiy  that  It 
wu  tibe  defendant  company's  duty  to  give 
tfalnUfl  eonrteooa  treatment  while  be  was 
K  BsiwfiniM'  «B  its  train,  and  U  0ie  jury 


believe  from  the  evidence  that  Jack  O.  John- 
son, conductor  In  said  train,  cursed  plaintiff 
in  anger  or  used  insulting  or  abusive  lan- 
guage in  anger  to  plaintiff  In  the  presence 
and  hearing  of  other  passenger  or  passen- 
gers, and  thereby  humiliated  plaintiff  or 
caused  plaintiff  to  suffer  mental  anguish, 
they  will  find  for  the  "plaintiff  such  sum  in 
damages  as  they  may  believe  from  the  evi- 
dence will  reasonably  compensate  plaintiff 
for  such  humiliation  or  mental  anguish,  if 
any  he  suffered,  so  that  the  sam  so  found 
does  not  exceed  $2,000,  and  if  the  jury  do 
not  so  believe  and  find  tbey  wUl  find  for  tbe 
defendant. 

"<2)  The  court  Instracts  the  jury  If  they 
believe  from  the  evidence  that  said  Ja<^  O. 
Johnson,  conductor  on  said  train,  coraed 
.plaintiff  In  anger  or  used  abusive  or  Insult- 
ing language  In  anger  to  the  plaintiff  In  the 
presence  and  hearing  of  other  passengm, 
and  that  same  was  done  wantonly  and  will- 
fully, or  done  with  reckless  indifference  to 
the  rights  of  the  plaintiff  as  a  passenger  on 
said  train,  then  the  Jury  Is  not  confined  to 
compensatory  damages  as  In  instruction  No. 
1,  but  In  their  discretion  may  or  mby  not 
give  plaintiff  exemplary  or  punitive  damages, 
as  a  panishment  for  said  wrongful  act.  so 
that  the  whole  sum  so  found  does  not  ex- 
ceed $2,000. 

"(3)  The  law  presumes  every  man  sane 
until  the  contrary  Is  shown  by  the  evidence, 
and  if  the  jury  should  believe  from  tbe 
evidence  that  the  conductor.  Jack  O.  John- 
son, was  at  the  time  of  the  Injury  complain- 
ed of  without  sufficient  reason  to  know  what 
he  was  doing,  or  that  as  a  result  of  mental 
unsoundness  he  bad  not  then  sufficient  will 
power  to  govern  bis  actions  or  conduct  by 
reason  of  some  Insane  Impulse  which  he 
could  not  control,  then  and  in  that  event  the 
jury,  although  they  should  find  for  the 
plaintiff,  could  not  find  for  the  plaintiff  pu- 
nitive or  exemplary  damages  as  defined  In 
the  second  Instruction. 

"(4)  The  jury  will  also  consider  the  evl- 
dmce  as  to  the  condition  of  the  said  John- 
son's mind  In  mitigation  of  actual  or  com- 
pensatory damages,  if  th^  shonld  believe 
plaintiff  mtttled  to  actual  or  compensatory 
damage  as  defined  In  tbe  first  Instrnctlon." 

Tbe  railway  company,  after  Its  objectlouB 
to  the  forcing  instractlons  were  overrul- 
ed, moved  tbe  conrt  to  give  the  following  In- 
struction: /if  the  jury  believe  from  tite 
evidenro  at  tbe  time  of  the  utterance  of  the 
abusive  words  set  out  in  the  petition  to  tbe 
plaintiff  by  Jack  O.  Johnson,  conductor  of 
defendant's  train  was  so  far  dwuented  or  of 
unsound  mind,  as  not  to  know  the  extent  of 
bis  acts,  and  the  defendant  company  coald 
not  by  the  exercise  of  reasonable  diligence 
bare  discovered  his  mental  condition  before 
the  alleged  abusive  language,  then  the  Jury 
will  find  for  the  defendant  company.'/ 

It  Is  first  insisted  that  tbe  court  erred 
not  (mly  In  the  Instructions  gXvea,  but  la  r»- 
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foslng  to  give  the  Instruction  offered  by  the 
railway  company. 

[1}  While  certain  eminent  law  writers 
have  criticised  the  doctrine,  it  may  be  stat- 
ed that,  by  the  great  weight  of  authority 
the  law  is  well  settled  that  an  insane  per- 
son, to  the  extent  of  compensation,  Is  Just 
as  responsible  for  his*  torts  as  a  sane  per- 
son; and  this  mle  applies  to  all  torts,  ex- 
cept, perhaiw,  those  in  which  malice,  and 
therefore  intention,  actual  or  Imputed,  is  a 
necessary  li^redient,  like  libel,  slander,  and 
mallclons  prosecution.  Some  of  the  courts 
have  based  the  doctrine  upon  the  princfple 
that,  where  one  of  two  innocent  peraons 
must  bear  a  loss,  he  must  bear  it  whose  act 
caused  it  The  additional  reason  has  been 
glT^  that  public  policy  requires  the  enforce- 
ment of  the  liability  that  the  relatives  of  a 
lunatic  may  be  under  Inducement  to  restrain 
him,  and  that  tort-feasors  may  not  simulate 
or  pretend  insanity  to  defend  their  wrong- 
ful acts,  causing  damage  to  others.  Young  t. 
YonDg,  141  Ky.  76,  132  S.  W.  165;  Cooley  on 
Torts,  p.  99;  Irvine  v.  Gibson,  117  Ky.  306, 
77  S.  W.  1106.  26  Ky.  Law  Rep.  1418,  111 
Am.  St  Rep.  251,  4  Ann.  Cas.  569;  Boswell 
on  Insanity,  |  355;  22  Cyc.  1211;  Williams 
V.  Hays,  143  N.  Y.  442,  38  N.  E.  449,  26  L. 
S.  A.  153,  42  Am.  St  Rep.  743;  Mclntyre 
V.  Sholty,  24  111.  App.  606;  Bacon's  Abrldg* 
ment,  p.  7;  1  Hale,  P.  0.  15;  Hobar^s  Re- 
ports, p.  134. 

[2]  If  an  Insane  person  is  liable  in  com- 
pensatory damages  for  an  Injury  Inflicted  by 
him, /we  pat»lve  no  good  reason  why  the 
master  should  not  be  bdd  liable  for  the  tort 
of  an  Insane  servant  while  acting  within  the 
scope  of  bis  employment,  and  engaged  in  at- 
tending to  the  master's  buslueas.  Though 
the  parson  Injored  and  the  master  may  both 
be  Innocmt,  yet  it  is  the  master's  servant 
who  causes  the  Injury,  and  therefore  the 
master  should  bear  the  loss. 

[3]  Besides,  In  case  of  passei^rs  Injured 
by  the  negligence  or  tort  of  one  of  its  em- 
ployes, a  railroad  company  may  not  escape 
liability  because  It  used  ordinary  care  in 
hiring  con^tent  employes.  It  matters  not 
what  degree  of  care  the  railroad  company 
may  have  exercised  in  this  respect;  it  is 
still  liable  for  the  negligent  or  tortious  act 
of  such  employ^  while  acting  wltbln  the 
scope  of  his  employmrat.  Ignorance  of  an 
^ployS's  Incompetency  does  not  excuse  it. 
When  acting  through  a  conductor  as  its 
agent,  it  Is  liable  for  an  Injury  inflicted  by 
him  upon  a  passenger,  whether  such  injury 
be  the  result  of  n^Ugence,  willfulness,  or 
unsoundness  of  mind,  and  without  regard  to 
its  InabUIty  to  discover,  by  the  exercise  of 
reasonable  diligence,  that  his  conduct  and 
habits,  or  his  mental  capacity,  were  such  as 
to  induce  a  rep-sonable  belief  that  such  acts 
would  follow^  We  therefore  conclude  that 
the  railway  company  is  liable  in  these  ac- 
tions to  the  extent  of  compensatory  dam- 


ages, regardless  of  whether  the  conductor 
was  sane  or  insane  at  the  time  of  the  inju- 
ries complained  of.  It  follows,  therefore, 
that  the  trial  court  did  not  err  In  ref  usins 
the  instruction  offered  by  the  railway  com- 
pany. 

[4]  While  the  fact  that  the  conductor  act- 
ed as  he  did,  coupled  with  his  subsequent 
confinement  in  a  lunatic  asylum,  is  a  atrons 
circumstance  tending  to  show  that  be  was 
insane  at  the  time  complained  of.  yet  tbe 
company's  physician,  when  testifying  to  tbe 
conductor's  Incompetency,  went  no  further 
than  to  say  that  he  was  unbalanced  at  tlmt 
time.  The  fact  remains  that  after  that  time 
he  continued  for  several  months  to  act  aa 
conductor  on  one  of  defendant's  trains,  and 
as  late  as  January  3d  he  verified  the  an- 
swers filed  In  this  case.  There  is  also  proof 
to  the  efCect  that  he  was  polite  and  courteous] 
when  sober,  but  was  abusive  and  insulting 
when  drinking ;  and  at  the  time  complained 
of  he  had  been  drinking.  Then,  too,  notwitli- 
standlng  the  fact  that  the  company's  phy- 
sician states  that  the  conductor  was  unbal- 
anced, he  admits  that  he  did  not  call  the 
attention  of  the  officers  of  the  road  to  this 
fact  Under  these  circumstances,  we  can- 
not say  as  a  matter  of  law  that  the  con- 
ductor was  Insane.  As  plalntUTs  were  enti- 
tled to  recover  for  their  mortification  and 
humiliation  of  feeling,  which  was  necessari- 
ly great  when,  without  provocation,  they 
were  cursed  and  insulted  In  the  presence  of 
other  passengers,  and  In  addition  to  compen- 
satory damages  were  ^titled  to  recover 
punitive  damages,  provided  the  conductor 
was  not  Insane,  and  being  unable  to  say  as 
a  matter  of  law  that  the  conductor  was  In- 
sane, we  cannot  say  that  a  verdict  of  COOO 
In  each  case  was  excessive. 

[S]  We  deem  it  unnecessary  to  discuss 
whether  or  not  instruction  No.  4  la  a  proper 
presentation  of  the  law.  for.  even  If  correct, 
the  error  is  in  favor  of  defendant,  and 
may  not  be  complained  of. 

The  Judgment  in  each  case  is  affirmed. 


OOMMONWBAI/TH  v.  REFFITT. 

(Court  of  Appeals  of  Kentucky.   June  21, 
1912.) 

1.  CaoPB  (S  8*)— Ofpbnsbs— Sblunq  Pooi.kd 
Tobacco. 

In  a  prosecution  for  selling  pooled  tobacco 
in  violation  of  Ky.  St  {  3941a,  It  was  proper 
to  permit  accused  to  show  that  he  pooled  nis 
crop  under  belief  that  his  failure  or  refusal  to 
do  so  would  result  in  his  suffering  bodUy  harm 
or  having  bis  property  destroyed  by  night 
riders,  and  he  was  properly  permitted  to  tes- 
tify that  certain  persons  told  him  that  he 
would  be  in  danger  if  he  did  not  pool  and  that 
that  waa  the  beat  thing  he  ranUd  do;  such 
testimony  not  being  inadmiudble  as  being 
hearsay. 

[Ed.  Note.— For  other  cases,  see  Crops,  Cent. 
Dig.  8  9:  Dec  Dig.  8  a*] 
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2.  CbOFS  (i  8*)— OFfVITSES-^ELUHO  POOUED 

Tobacco— Instbuctioms. 
Id  a  prosecution  for  selling  pooled  tobacco 
in  violation  of  Ky.  SL  {  3941a,  wberein  ac* 
mtd  daimed  that  h«  pooled  hia  crop  under 
frar  of  bodily  harm  or  destruction  of  fais  prop- 
fri;  at  the  handa  of  night  riders  if  he  did  not 
do  Bo,  an  instruction  that  duress  meant  such 
violence  or  threats,  made  by  certain  secret  ao- 
ceties  or  persons  acting  for  them,  as  tended 
to  inspire  a  fear  of  great  injury,  was  not  er- 
roneous as  against  the  commonwealth,  though 
there  was  no  testimony  showing  express  au- 
ibority  from  the  societies  to  use  such  duress. 

(Ed.  Note.— For  other  cases,  see  Crops,  Cent. 
Dir.  i  9:  Dec.  Dig.  S  8*] 

Appeal  from  Circuit  Court,  Montgomery 
County. 

James  Reffitt  was  acquitted  on  a  charge 
of  selling  pooled  tobacco  In  violation  of  Ky. 
SL  I  3941b,  and  the  Conmionwealth  appeals. 
Affirmed. 

James  Breathitt,  Ex.  Atty.  Gen.,  of  Hop- 
klnsville,  Thos.  B.  McGregor,  Ex.  Aast  Atty. 
Cen.,  of  Frankfort,  and  James  Gamett,  Atty. 
GW3.,  for  the  Commonwealth.  Lewis  Apper- 
BOQ  and  John  A.  Judy,  both  of  Ht  Staling, 
for  appellee. 

LASSIN6,  J.  On  the  25th  of  September, 
1909,  James  Reffltt  polled  bis  crop  of  tobac- 
co, consisting  of  some  6^  acres,  with  the 
Nicholas  County  Board  of  Control.  After- 
ward, he  hanled  this  same  tobacco  to  Mt. 
Sterling  and  sold  it  At  the  April  term  fol- 
lowing, be  was  Indicted  by  the  grand  Jury  of 
Montgomery  connty,  under  section  3941a  of 
the  Kentucky  Statutes,  upon  a  charge  of 
sdlhig  pooled  tobacco.  At  the  September 
term  of  court*  he  waa  tried  and  found  not 
gnllty.  The  commonwealth,  conceivli^  that 
Ms  acquittal  was  due  to  errors  committed 
by  the  trial  court  In  the  Introduction  of  evl- 
dace  and  the  instructions  glren,  has  prose- 
cuted an  appeal,  with  the  view  of  having  the 
law  settled. 

[I]  Appellee  admitted  signing  the  contract, 
but  alleged  that  he  was  compelled  to  do  so 
snder  the  belief  that  his  failure  or  refusal 
to  enter  Into  it  would  result  in  his  suffering 
bodily  harm  or  having  his  property  destroy- 
ed. The  evidence  complained  of  was  that  to 
the  effect  that  night  riding  had  been  going 
on  in  Nicholas  county,  plant  beds  destroyed, 
tbe  canvas  over  them  torn  up  and  arranged 
over  tbe  center  of  the  bed  In  the  shape  of 
a  coffin  or  grave,  people  had  been  taken  from 
their  homes  and  whipped,  one  man  in  that 
OMinty  had  been  called  to  his  door  at  night 
and  kilted,  that  bams  had  been  burned  and 
personal  prepay  destroyed,  In  cases  where 
tlie  owners  of  t<^cco  Iiad  refused  to  Join 
tbe  society  and  pool  their  crops,  or  had  tak- 
ea  positions  antagonistic  to  the  society.  It 
is  commoQ  knowledge  that,  shortly  after  the 
oi^nlzatlon  of  the  Society  of  Equity,  a 
Ughly  excited  condition  prevailed  throuj^- 
out  tbe  tobacco  growing  belt;  the  civil  au- 
thorities were.  In  many  Instances,  wholly  un- 


able to  preaerre  the  pnee  and  premt  acts 
of  vlolenee  and  lawlessness  and  the  destrac- 
tlon  of  property;  tlut  tbe  local  anthoritles, 
even  when  supplemented  by  the  aid  of  the 
entire  mllita^  power  of  the  state,  were  still 
unable  to  restore  order  and  prevent  the  per- 
patratlon  of  gross  outrages  upon  the  persons 
of  Indivldnals,  wlio  weA  antagonistic  to  the 
success  of  the  society,  and  the  destruction 
of  their  proper^.  In  tlie  rarest  instances, 
those  subjected  to  snch  indignities  or  the 
loss  of  their  property  were  able  to  Identic 
tlie  persons  goUty  of  these  outrages,  for  they 
usually  came  upon  their  Intended  victims 
in  the  nighttime,  and  were  so  masked  or  dis- 
guised as  to  render  their  identity  impossi- 
ble of  detection.  As  only  those  who  were 
opposed  to  the  society  or  had  refused  to 
join  it  were  subjected  to  such  treatment,  it 
was  generally  understood  that  these  punteh- 
ments,  so  Inflicted,  were  brought  about  by  a 
lawless  element  in  sympathy  with  the  so- 
ciety, if  not  the  members  of  It 

Appellee  had  heard  these  outrages  dis- 
cussed with  frequency  In  that  locality.  He 
was  not  a  member  of  the  Society  of  Equity, 
did  not  want  to  become  such,  but  waa  In 
constant  dread  that  some  Injury  woilld  be 
done  him,  or  his  crop  would  be  destroyed. 
He  testified  that,  while  be  was  engaged  In 
cutting  bis  tobacco,  a  man  named  Blount 
came  to  him  and  told  him  that  be  would  be 
in  danger  If  he  did  not  pool,  and  shortly 
thereafter,  upon  an  occasion  when  be  visited 
a  blacksmith  shop  In  the  neighborhood  to 
have  some  work  done,  a  prominent  Equity 
man  said  to  him.  In  response  to  the  ques- 
tion, had  he  pooled  his  tobacco,  "Why  don't 
you?"  to  which  be  gave  an  evasive  answer, 
whereupon  this  man  said,  '."The  best  thing 
you  can  do,  by  God,  Is  to  pool  your  tobacco." 
He  testified  that  these  statements,  coming  to 
bim  In  the  way  and  at  the  time  they  did, 
when  taken  in  connection  with  the  general 
knowledge  of  conditions  existing  throughout 
the  tobacco  growing  belt,  caused  blm  to  sign 
the  contract  pooling  this  tobacco.  He  was  a 
poor  man,  a  tenant.  This  crop  of  tobacco 
represented  bis  year's  work.  It  was  not  In 
condition  to  sell  at  that  time,  only  a  part  of 
It  being  in  the  house.  In  this  condition  he 
found  himself  at  tbe  time  that  the  advice 
from  the  Equity  man,  which  he  construed  as 
a  threat,  was  given  him  to  pool.  Under 
these  circumstances.  It  was  the  province  of 
the  Jury  to  say  whether  or  not.  In  signing 
the  contract,  he  had  been  forced  to  do  so  un- 
der the  belief  that  any  other  course  on  his 
part  would  result  either  in  the  loss  of  his 
property  or  personal  Injury  to  himself.  The 
evidence  complained  of  was  not  hearsay,  hut 
competent,  substantive  evidence,  tending  to 
show,  and  Introduced  for  that  purpose,  not 
the  truth  or  falsity  of  the  reported  outrages 
committed  by  night  riders  throughout  the 
tobacco  belt,  but  the  fact  that  it  was  cur- 
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rently  reported  that  neb  oatrages  had  been 
committed.  The  object  of  all  this  evidence 
on  the  part  of  appellee  was  to  show  that 
the  contract  pooling  his  tobacco  was  not  hla 
free  and  rolantary  act.  Hla  fear  that  the 
failure  on  his  part  to  pool  would  result  in 
the  lora  of  hla  property  or  personal  Injury 
was  BUperindnced  and  brought  about,  In  the 
main,  by  the  drculatlon  of  these  reports  of 
punishment  Inflicted  upon  nonpoolers  In  oth- 
er localities  In  the  tobacco  belt  The  evi- 
dence merely  went  to  the  effect  that  it  was 
reported  and  understood  that  such  outrages 
had  been  committed.  It  was  these  reports, 
according  to  appellee's  contention,  that  ex- 
ercised a  controlling  influence  over  his  mind 
and  caused  him  to  pool  his  tobacco,  and,  In 
order  to  make  out  his  defense,  it  was  In- 
cumbent upon  him  to  show  that  such  r^rts 
were  current  The  evidence  Introduced  by 
him  tended  to  establish  this  fact,  and  for 
this  purpose  was  entirely  competent  In  1 
Oreenleaf's  Evidence  (16th  Ed.)  S  101,  In 
dealing  with  evidence  of  this  character,  the 
author  says:  "Upon  the  same  principle,  it 
is  considered  that  evidence  of  general  repu- 
tation, reputed  ownership,  public  rumor, 
general  notoriety,  and  the  like,  though  com- 
posed of  the  speech  of  third  persons  not  nn- 
dw  oath,  Is  original  evidence,  and  not  hear- 
say, so  fiir  as  It  is  oCrered,  not  to  prove  the 
*  fact  reputed  to  be  true,  but  merely  the  prob- 
ability that  through  the  reputation,  rumor, 
or  other  communication  a  party  has  become 
aware  of  a  certain  fact  if  It  existed.  Wheth- 
er In  foct  such  Information  was  or  was  not 
correct  Is  immaterial  for  the  purpose  of  de- 
termining its  admissibility.  And  hence  It  Is 
no  objection  to  its  admission  that  it  was 
not  gtv^  under  the  sanction  of  an  oath,  or 
that  the  opposite  party  had  not  the  oppor- 
tunity of  cross-examining  the  informant. 
*  *  *  Sudi  evidence  Is  admitted  merely 
for  the  purpose  of  establishing  the  utterance 
of  the  words,  and  not  their  truth." 

All  of  this  evidence,  whidi  was  in  fact  but 
a  matter  ot  current  history,  was  competent 
for  the  purpose  of  establishing  the  current 
rumors  relative  to  tlie  night  rider  outrages 
in  the  tobacco  belt. 

[2]  This  brings  ns  to  a  consideration  ot 
the  next  point  raised  by  appellant,  to  wit: 
That,  even  though  it  be  conceded  that  the 
statements  alleged  to  have  been  made  by 
Blount  and  the  Equity  man  be  construed  to 
be  a  threat  to  destroy  ai^lee's  property  If 
he  did  not  pool,  nevertheless  snch  a  Hireat 
does  not  constitute  duress  within  the  m«tn- 
ing  of  the  term  as  usually  understood,  and 
that  the  Uutruction  given  by  the  court  upon 
this  point  was  erroneous.  The  instruction 
complained  of  is  as  follows:  "By  the  term 
*dnreBS,'  as  used  in  this  instruction.  Is  meant 
such  violence  or  threats  made  by  the  Burl^ 
Tobacco  Society,  or  the  Nicholas  County 
Board  of  Oontrol,  or  persons  actb^  for  or 
through  tb^  by  their  advice  and  coun- 
sel, a>  are  calculated  to  operate  on  a  person 


of  ordinary  firmness  and  inspire  a  Just  fear 
of  great  Injury,  to  person,  reputation,  or 
property;  and.  If  the  Jury  believe  from  tbe 
evidence  that  the  def«idant  signed  the  writ- 
ing referred  to  in  the  first  Instruction  under 
duress,  they  will  find  him  not  guUty." 

It  is  urged  that  there  was  no  evidence  con- 
ducing to  show  that  the  MitdiolaB  County 
Board  of  Control  or  the  Burley  Society  were 
guilty  of  any  acts  of  violence  or  unlawful- 
ness, or  were  threateali^  the  destruction  of 
property  or  taie  injury  of  people  through  tbe 
tnstmmentali^  of  night  riders.  It  la  true 
that  the  evidence  does  not  show  that  the 
Burley  Sode^  or  the  mcfaolaa  CSounty  Board 
of  Control,  mitba  of  irtilch  InstltatlonB 
could  speak  except  through  their  orders,  en- 
tered upon  the  mlnutea  of  their  meetiUffB,  au- 
thorized or  directed  any  one  to  resort  to 
these  means  in  order  to  further  tbe  interests 
of  the  aocl^;  but  the  communications  re- 
cdved  by  appellee,  and  which  Inspired  in 
him  the  feeling  of  fMir  tliat  resulted  in  his 
signing  tbe  contract,  woe  made  1^  those  in- 
terested in  the  society,  by  Bquity  men,  and 
every  man  who  Joined  the  soci^  became  at 
once  a  memb^  or  part  of  the  body  politic. 
It  is  not  necessary  that  theae  threats,  acta 
of  violence,  and  Intimidation  were  committed 
and  done  by  the  Equity  Sodely,  or  the  Nicho- 
las County  Board  of  Control.  It  Is  sufficient 
If  they  were  done  by  those  Interested  in  the 
society,  or  members  of  the  society,  for  the 
supposed  purpose  of  furthering  its  Interest 
The  society  may  not  be  held  for  acts  of  vio- 
lence done  by  individual  members  thereof  in 
furtherance  of  what  they  conceive  to  be  tbe 
interests  of  the  society;  but  where  a  con- 
tract has  been  obtained  from  one  by  reason 
of  threats  of  personal  violence  or  the  destruc- 
tion of  his  property,  tbe  society  is  In  no  po- 
sition, in  good  conscience  and  fair  dealing, 
to  ask  that  such  contract  be  upheld  and  en- 
forced. 

In  14  Cyc.  1123,  "duress"  is  defined  to  be: 
"A  condition  which  exists  where  one,  by  the 
unlawful  act  of  another,  is  induced  to  make 
a  contract  or  perform  or  forego  some  act  un- 
der circumstances  which  deprive  him  of  the 
exercise  of  free  will;  a  condition  of  mind 
produced  by  the  Improper  external  pressure  • 
or  Infiuence  that  practically  destroys  the  free 
agency  of  a  party,  and  causes  him  to  do  an 
act  or  make  a  contract  not  of  his  own  voli- 
tion; personal  restraint  or  fear  or  personal 
injury  or  imprisonment;  •  •  *  unlawful 
detention  of  the  property  of  any  such  per- 
son." 

Under  the  evidence  in  this  case,  It  appears 
that  appdiee  was  advised  that  if  he  did  not 
enter  the  pool,  he  was  in  danger  of  being 
subjected  to  personal  violence  or  of  having 
his  property  destroyed. 

But  it  is  urged  that  in  Hazelrigg  t.  Don- 
aldson, 2  Mete  446,  this  court.  In  defining 
"duress,"  held  that  "tbe  withholding  of  a 
man's  property  Illegally  does  not  place  him 
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Tiaia  ^eu  or  duress.'*  A.  rerj  different  state 
facts  was  preseoted  tbere  from  tbose  un- 
der cmslderatlfnL  The  slurlff  In  Uiat  ca» 
bad  selxed  the  property  of  one  man  as  be- 
ka^ng  to  anotber.  The  real  owner  of  the 
vnpextr  reanested  the  sheriff  to  snrrender 
It  to  blm.  He  declining  to  do  so,  the  owner 
Bigiied  the  forthcoming  bond  for  the  dd>t  in 
order  to  have  his  property  released.  When 
praeeded  against  on  the  bond,  he  attempted 
to  excuse  himself  from  liability  on  the 
gnund  that  it  had  beat  procured  under  dn- 
na;  but  the  court  h^  otherwise,  and  prop- 
erly so.  No  such  case  as  that  is  here  pre- 
KDted.  There  the  owner  knew  who  tiad  his 
IHOperty.  He  had  a  perfect  legal  remedy  had 
be  chosen  to  exercise  it  He  was  not  ]>laced 
in  fear,  and  he  was  In  no  danger  of  loshig 
bis  pn^>ertT.  or  of  having  It  destroyed,  or 
of  being  subjected  to  physical  punishment  be- 
atue  he  was  demanding  it  or  asserting  his 
El^ts  to  It.  In  this  case,  however,  appellee 
was  confronted  with  a  condition  with  which 
be  could  nether  cope  nor  hope  to  control, 
tad  If,  under  these  circumstances,  he  execut- 
ed the  contract,  he  was  not  acting  as  a  free 
agent,  but  was  constrained  to  do,  by  reason 
of  these  threats  of  bodily  violence  and  loss 
of  his  property,  that  which  he  neither  de- 
sired to  do  nor  would  haTe  done  had  he  been 
free  to  act  In  the  matter. 

Where  one,  in  dealing  with  his  property 
rights,  is  forced  by  stress  of  circumstances 
to  part  with  money  or  enter  Into  an  agree- 
ment against  hia  wUl,  courts  have  with  a  de- 
gree of  uniformity  held  that  such  contracts 
are  void,  and  money  [>aid  thereunder  is  re- 
coverable. These  decisions,  as  said  in  Adams 
T.  fichiffer,  11  Colo.  15,  17  Pac.  21,  7  Am. 
St  Rep.  202,  "while  not  uniform  In  their  ex- 
presalons  of  the  law,  all  rest  upon  the  prop- 
oetUon  that  the  duress  of  the  property  was 
such  as  to  render  the  contract  or  payment 
involuntary."  Contlnning,  it  is  said  in  that 
opinion:  "It  seems  to  be  well  settled  that 
where  a  party  has  possession  or  control  of 
the  property  of  another,  and  refuses  to  snr- 
render it  to  the  control  and  use  of  the  own- 
er, except  upon  compliance  with  an  unlawful 
demand,  a  contract  made  or  money  paid  by 
the  oVner  under  such  circumstances,  to 
emancipate  the  property,  is  to  be  regarded 
as  made  Under  compulsion." 

The  case  of  Astley  v.  Reynolds,  2  Strange, 
915,  Is  regarded  as  the  leading  English  case. 
There  a  pawnbroker  refused  to  deliver  goods 
pawned,  except  upon  payment  of  excessive 
interest  The  owner  having  paid  this  to  ob- 
tain possession  of  his  propwty,  he  was  allow- 
ed to  recover  back  the  excess. 

The  Supreme  Courts  of  Maine  On  Briggs 
V.  Lewiston,  2d  Ue.  472),  Pennsylvania  (In 
Grim  V.  School  District,  57  Pa.  438,  98  Am. 
Dee.  23T),  and  Uassachuaetta  Qn  Amesbnry, 
etc.,  Hflg.  Ca  V.  Amesbnry,  17  Uiss.  461), 
have  held  that  the  exaction  of  Illegal  taxes 


and  toDs  constltnte  a  daas  of  cases  In  which 
a  recovery  may  be  bad  upon  the  same  prin- 
ciple. In  Scboley  v.  MumfOrd.  60  K  T. 
it  was  held  tiiat  illegal  commissions  demand- 
ed and  ptUd  to  secure  the  sorrendw  of  bonds 
were  recoverable.  And  In  White  v.  Hspl- 
man,  34  Pa.  142,  it  was  held  that  money  p^ 
to  secure  a  transfer  of  patents  wrongfully 
withheld  might  be  recovered. 

A  much  stronger  case  is  here  presented 
than  that  in  either  of  the  cases  from  whidb 
we  have  quoted,  for  here  tiie  fear  wblcb  in- 
duced the  making  of  the  contract  was  not 
alone  the  loss  of  property,  but  of  physical 
punishment  as  well. 

We  are  of  opinion  that  the  instructitm  pre- 
sented for  the  consideration  of  the  jury  fair^ 
ly  and  fully  the  law  of  the  cas^  as  warrant- 
ed by  the  facts  prov^;  that  the  InstrucUon 
deflning  duress,  as  given  by  tbe  court,  was 
correct 

This  opinion  Is  certified  as  the  law  of  the 
case. 

WINN,  J.,  not  sitting. 


PHILLIPS  «t  aL  v.  PHILLIPS  et  ^ 

(two  cases). 

(Court  of  Appeals  of  Kentucky.   June  2L 
1912.) 

L  JunoBS  (I  2&*)— Speoial  Juno»-PowxBS. 

Uoder  Uwa  1910,  c.  3,  |  2,  authorizing  the 
Governor  to  appoint  a  speaal  judge  to  try  a 
case  vhidi  the  regular  judge  cannot  try,  and 
giving  each  special  judge  all  the  powers  of  a 
regular  judge,  a  special  Judge  so  appointed  Is 
not  limited  In  his  powers  to  the  term  at  whidt 
he  was  appointed,  but  may  try  the  case  at  a 
special  term  called  by  him  for  that  purpose; 
his  authority  continuing  until  the  case  has 
be«n  tried. 

[Bd.  Note.--For  other  cases,  see  Judges, 
Cent  Dig.  II  99-106;  Dec.  Dig.  S  2e.*] 

2.  Wnxs  ({  164*)— ConTBsr^BviDBroB— Mxa- 

CONDUCT  OF  BeNSFICIABT. 

Where  a  testator  fails  to  provide  for  a 
child,  such  failure  may  be  explained  by  proof 
that  the  child's  habits  and  conduct  were  audi 
as  to  justify  the  omission,  bat,  where  tbe  child 
is  provided  for  in  the  will,  evidence  of  his  im- 
proper acta  aud  conduct  is  biadmissible,  except 
so  far  as  it  shows  that  he  used  undue  influence 
or  practiced  fraud  on  the  testator. 

FBd^  Note.— For  other  cases,  see  Wills.  Cent 
DiV  H  403-414;  Dec  Dig.  ri64.*]  ^ 

3.  Wills  (i  384*)  —  Bbview  — Buunob  oh 

SVIDBNCJC— PbOCEBDINQS. 

In  a  will  contest,  .the  erroneona  admission 
of  evidence  of  particular  acta  of  Immorality  on 
the  part  of  a  beneficiary  under  the  will  ^o 
testified  In  favor  thereof  was  prejudicial  to 
proponent  where  its  effect  was  to  impeach  ancb 
beneficiary'a  character. 

[Ed.  Note.— For  other  cases,  see  Willa.  Cent 
Dfg.  H  865-858:  Dec  Dig.  |  8S4.»] 

4.  Wills  (J  168*)- Bxwjutioh— Feaud. 

That  a  typewritten  will  was  not  read  to 
testatrix  in  the  presence  of  the  attesting  wit- 
nesses, and  that  she  was  requested  to  and  did 
aign  on  each  page  of  the  will,  and  had  erro- 
neoualy  stated  to  two  or  three  persona  after 
execadng  it  that  she  had  not  discriminated  be* 
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tveen  her  diildren,  waa  no  evidence  of  frand 
Indncingr  its  execation. 

[Ed.  Note^For  other  cases,  see  Wills,  Cent 
Dig.  K  421-437:  Dec.  Vig.  {  166.*] 

5.  Wnx8  (S  166*)— Execution— Fhadd. 

To  establish  fraud  in  the  execution  of  a 
will,  the  evidence  must  amount  to  something 
more  than  mere  sospicion. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  IS  421-437;  Dec.  Dig.  {  166.*] 

6.  Wills  (S  824*)— Testaubntabt  InoaPAC- 

ITT. 

In  a  will  contest,  evidence  held  insnflicient 
to  justify  submission  of  the  issue  of  plaintiff's 
allesrd  incapacity  to  the  jury. 

[Ed.  Note.— For  other  casea,  see  Wills,  Cent. 
Dig,  H  225,  767-770;  Dec.  Dig.  S  324.*] 

7.  Evidence  (i  668*)— Testaubntabt  Gapac- 
iTT— Opinion. 

Where  facts  relied  on  by  nonexpert  wit- 
□esaea  to  show  testamentary  capaci^  were 
not  of  themaelvea  evidence  thereof,  the  wit- 
nesses' opinions  that  the  testatrix  was  incom- 
petent, based  on  such  facts,  were  likewise  in- 
sufficient for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2392-2394;  Dec  Dig.  {  068.*] 

a  Wills  (|  324*)— Contesi^Undub  Infld- 

ENCE— Question  fob  Jubt. 

Id  a  will  contest,  evidence  held  sufficient 
to  justify  submission  of  the  issue  of  undue  in- 
fluence to  the  jury. 

[Ed.  Note^For  other  easea.  aee  WIHi,  Gent. 
Dig.  St  225.  767-770;  Dec.  Dig.  |  324.*] 

9l  Wills  (J  164*)— Contest— UNotns  Iwflu- 

BNCE— Evidence. 

Where,  in  a  will  contest  for  undue  influ- 
ence, there  was  evidence  that  devisees  had 
made  statements  to  testatrix  with  reference 
to  improper  condact  on  the  j;>art  of  testatrix's 
daughter  whom  she  disinherited,  evidence  that 
the  daughter  was  not  guilty  of  such  conduct 
was  admissible  on  the  issue  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SS  403-414;  Dec  Dig.  |  164.*] 

Appeals  from  Circuit  Court,  Marlon  County. 

Will  contest  by  John  B.  Phillips  and  an- 
other against  Thomas  O.  Phillips,  as  execu- 
tor, and  others.  From  a  Judgment  on  a  ver- 
dict overthrowing  the  will,  the  executors  &p- 
peal,  and  prosecute  a  separate  bill  from  an 
order  sustaining  a  demurrer  to  and  dismiss- 
ing £he  petition  to  set  aside  such  verdict  and 
Jndement.  Reversed  and  remanded. 

H.  S.  McEUroy,  S.  A.  BuaselU  botb  of  Leb- 
anon, W.  G.  McChord,  of  Springfield,  and  W. 
W.  Spalding,  of  Lebanon,  for  appellants.  H. 
W.  Rives,  H.  P.  Cooper,  both  of  Lebanon, 
and  Robert  Harding,  of  DanvUle,  for  appel- 
lees. 

CLAT,  G.  Tbese  two  appeals  grow  ont  of 
a  contest  over  the  will  of  Euaebla  Phillips, 
who  died  a  resident  of  Lebanon,  Sy^  and 
will  be  considered  together.  The  will  was 
probated  by  the  Marlon  county  court  On 
appeal  to  the  Marlon  drcolt  court,  the  jury 
found  the  will  offered  for  probate  not  to  be 
the  last  will  and  testament  of  Eusebla  Phil- 
Hps.  The  first  case  mentioned  in  the  cap- 
tion (No.  68)  la  an  appeal  by  the  executors 
and  devisees  of  the  will  from  the  Judgment 


predicated  on  the  verdict.  During  tlje  prog- 
ress of  the  action  the  executors  and  devisees 
filed  tbelr  petition,  asking  that  the  verdict 
and  Judgment  be  set  aside  for  the  various 
reasons  therein  stated.  A  demurrer  was 
sustained  to  the  petition,  and  the  petition 
dismissed.  From  that  Judgment  appeal  No. 
69  was  prosecuted. 

The  will  In  question  Is  as  follows: 

"I,  Eusebla  Phillips,  of  Lebanon,  Marlon 
County,  Kentucky,  make  this  my  last  will 
and  testament,  hereby  revoking  all  wills 
heretofore  made  by  me,  and  by  which  I  dis- 
pose of  my  entire  estate. 

"Item  1.  It  is  my  will  that  all  my  jnat 
debts  be  paid,  which  indebtedness  includes 
the  amounts  agreed  to  be  paid  to  my  chil- 
dren, Emma  Hundley  &  Thomas  O.  Phillips, 
to  equalize  them  with  my  son  John  B.  Phil- 
Hps,  in  the  distribution  of  the  estate  of  my 
deceased  husband,  James  G.  Phillips,  as  stat- 
ed in  written  contract,  dated  the  day  of 
Jany  1908,  which  contract  is  referred  to  and 
made  a  part  of  this  will,  and  which  contract 
la  now  ratified  and  confirmed.  It  was  my 
purpose  to  equalize  my  daughter,  Bird  Phil- 
lips, In  the  same  way,  but  she  refused  to 
become  a  party  to  said  agreemoit,  and,  there- 
fore, and  for  other  reasons  which  are  best 
known  to  me,  It  Is  my  will  that  my  said 
daughter,  Bird  Phillips,  and  my  son,  John 
B.  Phillips,  sliall  not  have  or  take  any  part 
of  my  estate. 

"Item  2.  To  my  son,  Thomas  O.  Phillips. 
I  devise  my  residence  and  the  lot  upon  which 
It  Is  situated  on  Main  Street  in  Lebanon,  'Kj., 
and  which  Is  bounded  on  the  south-east  by 
Main  Street,  and  on  the  soutb-west  by  Mar- 
tin Spalding's  lot,  on  the  north-west  by 
Charles  Caskey's  lot;  on  the  north-east  1^ 
Emma  Hundley's  property,  together  with  all 
my  household  and  kitchen  furniture,  siiver- 
ware,  glassware,  china,  books,  pictures,  car- 
pets, rugs,  curtains,  bed  clothing,  and  such 
other  property  oa  may  be  In  said  residency 
other  than  money,  notes,  stocks,  bonds  and 
the  piano. 

"Item  S.  I  beaoeath  tb»  Trustees  of  the 
Methodist  Church  (South),  of  Lebanon,  Keo- 
tacky,  the  smn  of  One  Thousand  Dollars 
(1,000.0(^,  In  tmst,  which  sum  shall  be  safely 
Invested  by  said  Trustees,  and  the  interest 
or  Income  ther^rom  shall  be  paid,  as  collect 
ed,  on  the  salary  of  the  pastor  of  the  Metho- 
dist Church. 

"Item  4.  To  my  grandchlldroi,  Eusebla 
Phillips,  James  Phillips,  Julia  Handle,  Jo- 
seph Hundli^,  and  Phillips  Hundley,  I  be> 
queath  to  each  of  them  Five  Hundred  Z>olr 
lars  ($S0O.0O). 

"Item  B.  To  my  niece,  Bosnia  Bobards,  I 
bequeath  my  idano. 

"Item  6.  To  my  slater,  Mrs.  Augusta  Ro- 
bords,  I  bequeath  the  sum  at  One  Thousand 
Dollars  (91,000.00). 

"Item  7.  To  my  son,  Thomas  O.  Phillips, 
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I  bequeath  tbe  snm  of  Two  Ttaonaand  Dollars 

((2.000.00). 

"Item  8.  The  remainder  of  my  personal  es- 
tate and  the  proceeda  of  ench  of  m;  real  es- 
tate as  Is  directed  to  be  sold  by  Item  9  of 
titis  wUl,  I  devise  to  my  son,  Thomas  O.  Phil- 
lips, and  to  mr  dau^ter  Emma  Hundley, 
equally. 

"Item  9.  My  executor,  hereinafter  named. 
Is  ai^borized  and  empowered  to  sell  In  such 
manner  as  be  may  deem  best  any  ondevlsed 
real  estate  that  I  may  own  at  the  time  of 
my  death,  and  distribute  the  proceeds  among 
m.r  residuary  devisees,  as  stated  in  Item  8 
of  this  will;  and  said  executor  is  authorized 
to  make  conreyance  tiiereof  with  such  war- 
ranty as  my  title  to  such  real  estate  may  au- 
tborize. 

"Item  10.  I  appoint  my  son^  Tbomaa  O. 
PbllUps,  of  Lebanon,  Koitncky,  as  execntor 
of  this  wUl. 

"In  testimony  whereof,  witness  my  signa- 
ture, this  the  31st  day  of  March,  1908.  Euse- 
bifl  Phillips.  Witnesses;  J.  A.  Kelley.  W. 
C.  Rogers.    W.  C.  McChord." 

The  evidence  shows  that  the  testatrix, 
Mrs.  Eos^ia  Phillips,  died  during  the  month 
of  July,  1910.  Her  will,  therefore,  was  ex- 
ecQted  more  than  two  years  before  her  death. 
Tbe  testatrix  was  the  wife  of  James  G.  Phil- 
lips, who  died  in  the  year  1907,  possessed  of 
a  large  estate.  There  were  bom  to  them 
four  children,  to  wit.  John  B.  Phillips,  Em- 
ma Hmdley,  wife  of  BL  N.  Hundley,  Thorn* 
as  O.  Phillips,  and  Bird  Burton  PbtlUps.  all 
of  whnn  were  of  age  whoi  testatrix  executed 
Iter  wlU.  The  testatrix  inherited  from  her 
father  an  estate  of  about  |1B,000.  She  in- 
herited from  her  husband  about  $40,000-  At 
tbe  time  of  her  death  her  estate  amounted 
to  between  »53.000  and  |55,000.  It  wUI  be 
observed  that  by  tbe  will  in  Question  she  did 
not  give  any  of  her  estate  to  her  daughter 
Bird  PhilUps.  She  did  give  to  the  two  chil- 
dren of  her  son  John  the  sum  of  $500  each. 
Tbe  contestants  are  Bird  Phillips  and  John 
B.  niUtps.  During  their  early  life,  the  tes- 
tatrix and  lier  husband  became  estranged, 
and  for  a  number  of  years  prior  to  her  hus- 
band's death  they  had  not  spoken  except 
upon  matters  of  business.  James  G.  Phll- 
■  lips,  after  providing  that  his  wife,  Eusebia 
PbUllps,  should  have  her  distributable  share 
iQ  his  estate,  devised  his  estate  equally  to 
bis  four  children,  subject  to  certain  advance- 
ments. At  the  time  of  his  death,  be  had  ad- 
vanced to  John  a  Pblllipe  $25,455 ;  to  John 
B.  Phillips*  children.  $10,000;  and  to  John 
B.  PhilUps'  wife,  $9,000.  In  addition  to  this, 
be  bad  gtven  John  B.  Phillips  $6,000,  which 
the  latter  claims  as  compensation  for  serv- 
ices rendered  by  him  to  his  father  in  procur- 
ing the  diamlssal  of  the  suit  filed  against  his 
father  by  his  mother,  which  will  hereafter 
be  noticedf  and  for  services  to  his  father 
daring  his  last  illaess.  He  had  given  to 
Thomas  O.  PhilUps  $23,000,  to  Emma  Hund- 
W  IK^OOO,  and  to  ber  cbildzen,  $10^  to 


Bird  PbUUps.  $15,000.  During  the  latter 
part  of  December,  1906,  Mrs.  Eusebia  Phil- 
lips arranged  to  visit  her  sister  at  Hender- 
Bonvllle,  N.  C.  A  short  time  before  her  de- 
parture, John  B.  Phillips  took  his  father  to 
his  home.  While  there  he  obtained  large 
sums  of  money  from  his  father.  His  father 
was  very  deaf,  and  could  only  see  by  the  aid 
of  a  magnifying  glass.  Believing  that  her 
husband,  James  G.  Philips,  was  giving  away 
his  property  to  such  an  extent  that  she 
would  be  deprived  of  her  dower  r^hts  there- 
in, Mrs.  Eusebia  Phillips  had  her  attorney 
prepare  a  suit  to  enjoin  her  husband  from 
disposing  of  his  property,  and  to  have  a  com- 
mittee appointed  to  take  charge  of  the  es- 
tate. This  suit  was  prepared.  Later  on  It 
was  ascertained  that  James  G.  Phillips  had 
given  to  his  son,  John,  two  checks  for  $5,000 
each,  and  tha%upon  the  suit  was  filed.  Soon 
after  the  suit  was  filed  John  made  a  trip  to 
Korth  Carolina  to  Induce  bis  mother  to  with- 
draw the  suit.  For  the  purpose  of  Influenc- 
ing her  In  this  respect,  he  stated  to  her  that 
his  father  bad  told  him  that.  If  the  case  was 
pressed,  he  would  bring  Into  tbe  suit  an  old 
scandal  reflecting  on  Mrs.  Phillips,  but  for 
which  there  seems  to  be  no  fouudntlon. 
Mrs.  Phillips  agreed  that,  if  he  would  not 
get  any  more  mon^  from  his  father  she 
would  dismiss  the  suit.  While  there  she  re- 
ceived a  telegram  from  Thomas  O,  Phillips, 
advising  her  not  to  sign  anything  for  John. 
Upon  John's  return,  the  suit  was  dismissed. 
After  that  time,  however,  he  obtained  $15,- 
000  more  from  bis  father,  and  also  had  in 
his  possession  certtfled  checks  to  the  amount 
of  ^,000.  John  d&lma  that  these  certified 
checks  were  obtained  for  tbe  purpose  of  pre- 
venting his  mother  and  those  co-operating 
with  her  from  tying  op  his  father's  estate 
In  the  event  that  it  was  decided  to  file  a 
new  suit  On.  December  0,  1907,  a  few  days 
before  the  death  of  James  Q.  Phillips,  Mrs. 
Eusebia  Phillips.  Emma  Hundley,  iniomas 
Phillips,  and  Bird  Phillips  s^t  a  written  no- 
tice to  each  of  tbe  banks  of  Lebanon,  Ky., 
notl^'Ing  them  not  to  pay  tbe  certified 
checks.  After  the  death  of  Jama  O.  Phil- 
Hps,  contest  4>roceedtaig8  were  about  to  be 
instituted.  Mrs.  Eusebia  Ptallllps  was  very 
anxious  to  prevoit  such  proceedings.  She 
bad  prepared  what  is  termed  In  the  record 
an  '^uallzatton  paper,"  by  which  all  of  the 
children  were  to  be  cbai^^ed  with  the  ad- 
'vancfflients  actually  made  to  them  or  tluir 
families,  and  by  which  she  agreed  to  equal- 
ize out  of  her  estate  those  who  bad  not  re- 
ceived advancemoits  eqnal  to  ^lose  whl(^ 
John  B.  FbllUps  had  received.  Bird  Burton 
Phillips  was  asked  and  urged  to  sign  this 
paper.  She  declined  to  do  so,  except  upon 
the  condition  that  her  moth^  would  give 
security,  and  B.  N.  Hundl^'s  accounts  as 
agent  of  her  father  sboold  be  verified.  This 
Mrs.  Eusebia  Phillips  lefosed  to  do;  so  tbe 
equalization  paper  was  executed  1^  Mrs. 
Phillips  and  the  other  children,  without  Bird 
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PhUUps  b^c  a  psrty  thereto.  Some  time 
prerions  to  the  ezecution  of  the  will  In  qnes- 
tloD,  Mrs.  Phillips  had  ezecnted  another 
will  b;  whch  she  devised  her  estate  In  equal 
parts  to  her  children.  The  equalization  pa- 
per was  signed  on  January  21,  1906.  Mrs. 
Ensebia  Phillips'  will  was  drawn  and  exe- 
cuted under  the  following  drcumstances: 
She  sent  for  W.  C.  McCbord,  and  told  him 
she  wanted  him  to  draw  her  will.  She 
apoke  of  the  property  that  she  had  inherited 
from  her  father,  and  told  him  that  she  bad 
gotten  about  $40,000  from  her  husband's 
estate.  She  told  him  that  she  had  made  np 
her  miod  not  to  leave  anything  to  Bird  and 
John,  because  of  their  treatmrat  of  her. 
She  referred  to  the  fact  that  Bird  had  dared 
her  to  leave  her  name  oat  of  her  will,  and, 
if  she  did,  Bird  would  make  her  turn  over 
In  her  grave.  She  also  referred  to  the  fact 
that  she  was  anxious  to  prevent  litigation 
over  the  will  of  her  husband,  and  tbat 
Bird  bad  declined  to  sign  the  equalization 
paper  unless  she  would  give  Bird  security. 
She  gave  as  a  reason  for  leaving  John  out 
of  her  will  the  fact  that  be  bad  told  her 
that,  if  she  withdrew  the  suit  against  his 
father,  be  would  not  get  any  ,more  money 
from  his  father,  when,  as  a  matter  of  fact, 
he  continued  to,  and  did,  get  large  sums 
from  bis  father.  She  then  mentioned  how 
she  wanted  her  will  drawn  naming  the  dif- 
ferent devisees  and  the  amonnts  to  go  to 
each.  Mr.  McCbord  prepared  the  will  in  ac- 
cordance with  her  directions.  He  gave  to 
the  testatrix  a  copy  of  the  will,  which  she 
kept  in  her  possession  for  almost  a  month. 
She  then  handed  It  back  to  Mr.  McChord, 
saying  that  she  wanted  Thomas  O.  Phillips 
one  of  the  executors  in  the  place  of  J.  A. 
Kelley.  She  also  inserted  the  name  of  one 
of  John  Phillips'  children.  Taking  the  first 
draft  of  the  will,  the  attorney  prepared  the 
final  draft.  The  will  was  signed  by  the  tes- 
tatrix on  each  page  thereof,  as  it  was  type- 
written. It  was  witnessed  by  Albert  Kelley 
and  W.  C.  Rogers.  She  suggested  Mr.  Kel- 
ley as  one  of  the  witnesses,  and  Mr.  Mc- 
Cbord suggested  Mr.  Rogers.  When  these 
gentlemen  came  In,  she  langhlpgly  said:  "I 
want  you  gwtlemen  to  come  np  b^  and 
witness  my  will,  if  you  think  I  am  compe- 
toit  to  make  a  will."  The  will  was  not  re- 
read to  the  testatrix,  nor  was  It  read  to  the 
attesting  witnesses. 

The  win  in  question  is  attacked  on  three 
grounds:  Mental  incapacity;  undue  Influ- 
ence; and  fraud.  The  evidence  for  the  con- 
testants Is  ks  follows: 

John  B.  PblllipB,  one  of  the  contestants, 
testifies  that  liia  mother  was  a  confirmed 
dyspeptic  and  a  nervous  woman.  Wbra  In 
the  pres&ce  of  strangers,  she  eippe&xed. 
cheerful.  When  at  home  with  her  family 
and  her  more  intimate  friends,  she  would 
befltray  her  real  condition.  When  suffering, 
die  was  fractious  and  unreasonable.  There 
wu  an  entice  eatrangement  between  har  and 


her  husband.    Witness  took  his  father  to 

bis  home  In  order  tbat  he  might  receive  bet- 
ter attention  in  the  absence  of  his  mother. 
His  brother  Tom  told  him  that.  If  his  father 
attempted  to  give  away  any  of  his  money, 
he  (Tom)  would  bring  suit  to  have  the  estate 
taken  out  of  bis  father's  hands.  Tom  also 
said  that  he  would  do  all  in  bis  power  to 
have  his  mother  disinherit  Bird.  His  moth- 
er told  him  of  a  scene  between  Tom  and 
Bird  when  Tom  fordbly  removed  Bird  from 
bis  mother's  room.  She  also  told  him  of  an 
assault  made  by  Tom  upon  Bird  In  the  din- 
ing room.  His  mother  told  him  tbat  Tom 
would  come  In  at  night  beastly  drunk,  and  his 
treatment  of  her  would  be  unpleasant  His 
mother  told  him  of  the  fact  that  Tom  had 
been  to  Bardstown  and  had  stayed  all  night 
at  a  boarding  house  there  with  a  woman 
who  had  been  working  in  Ti»n*s  store.  Tom 
and  the  woman  were  both  intoxicated,  and, 
when  at  a  ball  at  Bardstown  on  the  same 
evening,  were  removed  from  the  ballroom 
floor.  His  mother  further  told  bim  that 
Tom  bad  said  to  her  that  Bird  had  been  in 
the  habit  of  going  to  Louisville  and  Imbibing 
In  spirituous  liquors  to  the  extent  of  becom- 
ing riotoiis  in  the  caf6  of  the  Seelbadi  Hotel. 
She  also  told  bim  that  Tom  had  r^resented 
to  her  tbat  Bird  had  gotten  money  to  take 
trips  on  from  "low-down  men  around  the  de- 
pot** When  he  would  protest  to  his  mother 
that  these  statements  of  Tom's  were  not 
true,  she  declined  to  believe  him,  as  Tom's' 
word  with  her  was  flnal.  £ns  mother  also 
stated  ttiat  she  was  afraid  she  would  suf- 
fer bodily  harm  from  Tom  if  she  persisted 
in  protecting  Bird.  His  mother  Informed 
him  that  she  had  sent  Tom  to  the  Keeley 
Institute  at  Crab  Orchard  for  treatment; 
also  that  she  bad  had  bim  sent  to  a  santtarl- 
nm  at  Louisville.  Just  prior  to  Tom's  de- 
parture for  Louisville,  he  was  In  a  state  of 
imbecility.  On  one  occasion  Tom  Phillips 
came  to  his  home,  bringing  a  bundle  of  let- 
ters he  had  gotten  from  Bird's  trunk.  At 
that  time  witness  was  not  friendly  with 
Bird,  and  Tom  brought  the  letters  to  htm  in 
an  effort  to  dls«)ver  something  of  an  incrim- 
inating nature  against  her.  After  his  fa- 
ther's death,  his  moth^  stated  that  she  did 
not  go  to  his  bouse,  because,  if  she  did. 
"there  would  be  no  living  In  the  bouse  with 
Otho."  His  mother  stated  that  B.  N.  Hund- 
ley and  T.  O.  Phillips  told  her  that  be  had 
gotten  from  his  father's  estate  $60,000  more 
than  his  share.  He  tried  to  disabuse  her 
mind  of  this  Impr^lon,  but  was  unable  to 
do  BO.  Upon  one  occasion  he  asked^hls  moth- 
er how  much  she  bad  received  from  his  fa- 
ther's estate,  and  she  replied  that  she  did 
not  know.  His  mother  had  no  more  kiwwl- 
edge  of  figures  than  an  infant  His  mother 
would  '  frequently  ask  htm  how  much  was 
due  the  servants,  because  she  was  unable  to 
make  the  calculations.  His  mother  nald  lier 
estate  was  not  sufficient  to  make  np  to  Mrs. 
Hundley  and  Tom  the  deficiency  arising  from 
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hb  harliiff  received  more  from  Us  father's  es- 
tate than  he  was  entitled  to.  He  aaked  tala 
mother  if  she  had  waived  any  rli^ts  had 
in  his  father's  estate.  She  replied  that  ahe 
did  not  know  whether  she  had  or  not  She 
bad  sicned  some  papers  that  were  prepared, 
bot  she  did  not  know.  His  mother  said  all 
of  her  life  she  had  been  nnable  to  under- 
stand flgozes,  bosiness  papers,  or  anything 
of  a  bustnesa  nature,  unless  it  was  of  a  very 
rimple  <^iacter.  His  mother  stated  on  nn- 
faerova  occasions  that  no  one  could  induce 
her  to  discriminate  against  any  one  of  her 
children.  She  told  him  that  Tom  and  Mrs. 
Hundley  wtn  insisting  on  her  making  a  new 
will,  because  of  the  existence  of  the  con- 
tract which  had  been  entered  into  among 
the  children.  She  did  not  know  why  It  was, 
bat  they  said  it  was  necessary.  Just  a  few 
ways  before  bis  mother's  death,  ahe  said: 
children  have  been  at  cross  [indicating 
by  crossing  two  of  her  fingers]  over  money  af- 
fairs. There  Is  now  no  further  necessity  for 
that,  and  I  want  them  to  live  together  in 
peace  and  harmony,  and  live  on  there  and 
DK^  me  in  heaven."  Witness  Just  happen- 
ed to  hear  of  his  mother's  Illness;  was  not 
ad^sed  1^  other  members  of  his  family. 
He  (rffered  to  sit  np  with  his  mother,  and 
did  Bit  up  with  her  on  two  occasions.  When 
lie  was  there^  Tom  and  Bmma  would  not 
vennit  him  to  be  in  the  room  alone  with  his 
nwUier.  When  Mrs.  Angnsta  Bird  came,  his 
mother  was  delighted  to  see  her.  As  Mrs. 
Bird  came  up  the  walk,  Bfrs.  Handle  said: 
"She  need  not  think  she  Is  going  to  stay  at 
oar  housfr  Sb^  not  stay  at  my  bouse." 
Emma  complained  Utteriy  of  ttie  fact  that 
Mrs.  Bim  uanrped  the  oflloe  of  nurse.  His 
mother  told  blm  tbat  Bird  had  coat  the  es- 
tate of  James  O.  ^lUUps  |1S,000  on  account 
at  litigation.  On  <me  occasion  vriwn  h^  at- 
tempted to  fix  a  ^llow  for  his  mothw,  Tom 
said;  "Nemr  mind;  I  can  attend  to  this.  I 
dont  need  any  ot  your  help.**  In  his  opin- 
bn  his  motbae  did  not  have  snfficlHit  mind 
and  memory  to  understand  the  nature  and 
extut  of  her  estate^  to  know  tlie  natural 
objects  of  her  bounty,  and  her  obligatious  to 
tkem,  and  to  dlapese  of  h»  estate  according 
to  a  fixed  purpose  of  ber  own.  On  cross- 
examinatloD  witneas  admitted  tiuit,  when 
be  took  his  father  to  his  home,  his  sister 
Bird  was  denied  admission  to  the  room. 
His  fhUier  was  totally  deaf,  and  hla  eye- 
sVit  was  dtfeetiva  Witness  admitted  gat- 
tlDc  the  nmiey  dunm  by  tiie  eqttallaatloD 
pap«  to  have  bem  recelrsd  by  hint  His  fla- 
tker  gave  him  the  $6,000  not  only  for  getting 
Oe  suit  Instituted  by  hta  mother  dlsrolBsed, 
but  because  of  his  care  and  attention  to  his 
UOttr.  When  some  of  the  money  was  glvot 
to  him  1^  his  fhtiwr,  it  was  withdrawn  first 
horn  local  banks  and  dqMwlted  In  a  bank  In 
LonisvlUe,  and  checks  drawn  on  the  Loula- 
mie  bank  In  his  «  his  family's  tvna.  Aft- 
er the  ezeeutlui  of  the  equallsatloo  contract, 
he  trted  to  fat  his  mother  to  execute  a  new 


contract  with  him,  by  which  she  was  to  In- 
d^nify  him  against  any  amount  Bird  Phil- 
lips might  reoovw,  as  well  as  the  cost  of 
BQCfa  llt^tion.  Witness  admitted  that,  when 
he  told  his  mother  how  much  he  had  gotten 
from  bis  father's  estate,  she  became  hyster- 
ical, and  declared  in  a  dramatic  manner  that 
she  did  not  think  that  she  had  a  child  who 
would  talce  that  amount  of  money  from  her 
husband.  His  slater,  Bird,  was  also  dissatis- 
fied because  he  had  gotten  so  much  money 
from  hla  fathw. 

Miss  Bird  Burton  Phillips  testifies  that  the 
relations  between  ber  father  and  mother 
were  not  pleasant.  She  tells  of  an  occur- 
rence that  took  place  In  the  dining  room  on 
one  occasion,  when  she  aifted  Tom  for  the 
biscuits,  and  he  declined  to  pass  them.  She 
reached  over  to  get  the  biscuits,  and  Tom 
grabbed  her  bj  the  hair.  Her  mother  tried 
to  protect  her.  She  ran  out  of  the  room. 
Tom  caught  ber  and  beat  her  bead  against 
the  banisters.  After  that  time,  the  relations 
between  Tom  and  her  were  very  unfrl^dly. 
On  another  occasion  In  the  dining  room  Tom 
caught  bold  of  her  and  pushed  her  out  of 
the  door.  She  caught  her  skirt  in  the  door, 
and  had  to  slip  out  of  the  skirt  In  order  to 
get  away.  On  another  occasion,  Tom  and 
Emma  caught  hold  of  her  head  and  feet  and 
put  her  out  of  her  mother's  room.  Her 
mother  said:  "If  that  doesn't  stop,  It  wllJ 
kill  me.  Leave  that  girl  alone."  Tom  said: 
"I  am  going  to  telephone  for  a  policeman  to 
come  and  arrest  ber."  Witness  then  went 
down  to  Mr.  Dan  Howard's,  where  she  bad  a 
total  collapse.  On  another  occasion,  when 
she  passed  through  the  sitting  room,  Tom 
got  up  and  flung  ber  out  of  the  door.  On  an- 
other occasion,  when  she  was  talking  to  her 
father,  Tom  attempted  to  pull  ber  out  of  the 
room,  and  almost  pulled  her  father  out  of  the 
bed  as  she  clung  to  him.  She  further  testi- 
fied that  there  was  not  a  word  of  truth  in 
the  report  that  she  bad  ever  gotten  money 
from  anybody  to  take  trips  on,  or  that  she 
was  ever  guilty  of  any  impropriety  In  the 
Seelba<A  Hotel.  Whenever  she  had  her 
friends  at  the  house,  Tom  would  Insult  her. 
During  his  mother's  Illness  Tom  acted  aa  the 
head  of  the  house.  On  another  occasion  she 
found  her  trunk  had  been  tampered  with 
and  a  bnn<A  of  letters  had  been  taken  from 
It  DurUig  the  years  1902  and  1903  Tom 
was  intoxicated  a  great  deaL  Tom  would 
frequentiy  tell  bis  mother  that,  If  she  did 
not  do  certain  things,  he  would  leave  the 
house,  and  her  mother  would  generally  do 
what  Tom  wanted.  Bar  motiier  frequently 
said  that  "Tom  was  all  honor,  and  she 
[the  vrttness]  waSr  not  fit  to  toueb  the  hem 
of  his  garment"  Her  mother  was  never 
very  well.  When  Mrs.  Bird  first  came  to  the 
houses  she  mz  well  reoalved  by  ber  mother. 
Mrs.  Bird  afterwards  returned.  She  heard 
Mrs.  UmUSkeiy  saj  that  sibe  did  not  know 
why  Mrs.  Bird  would  come,  when  ahe  was 
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not  welcome.  She  overheard  a  conversa- 
tion between  Tom  and  Mrs.  Bird,  after  Tom 
had  told  Mrs.  Bird  to  leave.  In  which  Tom 
said:  "Well,  If  yon  had  heen  burnt  by  your 
father's  will,  you  wouldn't  want  to  be  burnt 
by  your  mother's  will."  Tom  further  said: 
"We  have  seen  it  thus  far,  and  we  will  see 
it  through."  Tom  and  Emma  objected  to  a 
trained  nurse  during  her  mother's  last  Ill- 
ness, although  the  doctor  said  it  would  be  a 
good  thing.  During  her  mother's  last  Ill- 
ness, her  mother  said  that  all  her  children 
had  been  cross  over  money  matters.  Then, 
trossJng  her  fingers,  her  mother  said :  "Now, 
there  Is  no  reason  for  that,  and  I  want  them 
to  live  In  peace  and  harmony  and  meet  me 
In  heaven."  During  her  mother's  last  ill- 
ness, either  Tom  or  Emma  would  be  in  the 
room  all  the  time,  and  objected  to  the  others 
doing  anything  for  their  mother.  The  rea- 
son witness  did  not  sign  the  equalization  pa- 
per was  that  it  contained  a  statement  of 
Mr.  Hundley's  accounts  as  agent.  She  want- 
ed some  investigation  made  of  his  accounts. 
She  also  wanted  some  assurance  that  the 
contract  would  be  carried  out  in  good  faith. 
After  she  failed  to  get  security  from  her 
mother,  or  to  have  Hundley's  accounts  veri- 
fied, she  offered  to  sign  the  paper,  but  her 
mother  said:  "Tom  and  Emma  will  not  per- 
mit me  to  let  you  sign  it."  She  had  heard 
Mrs.  Hundley  say  that  John  had  taken  his 
father  over  to  his  home  to  get  all  the  money 
he  had,  and,  if  sometbing  was  not  done- 
John  would  get  it  all.  After  her  mother's 
death,  all  the  papers  were  removed  from  her 
desk.  She  asked  her  mother  how  much 
money  she  had  gotten  from  her  father's  es- 
tate, and  her  motiber  said  she  did  not  know. 
Her  mother  also  stated  that  she  had  not  got- 
ten enough  money  out  of  her  father's  estate 
to  equalize  all  the  children  with  John.  In 
her  opinion,  her  mother  prior  to  March  31, 
1908,  when  the  will  was  signed,  did  not 
know  the  natural  objects  of  her  bounty,  nor 
her  obligations  to  tbem.  Witness  received 
$15,000  from  her  father  prior  to  his  death, 
and  abont  $18,000  after  his  death.  On  cross- 
examination  witness  stated  that  ber  mother 
was  always  very  agreeable  to  strangera. 
Counsel  exhibited  to  witness  a  piece  of  pa- 
per, on  one  side  of  which  was  the  following: 
"There  is  not  mncb  happiness  in  the  world.'* 
Witness  said  that  it  looked  like  ber  band- 
writing.  On  the  otiier  side  of  the  paper  was 
the  following:  "If  I  were  yon,  I  would  di- 
vide It  up  before  yon  die  and  keep  Motiber 
oat."  Witness  admitted  that  It  resembled 
her  writing  at  one  time,  but  claimed  that  it 
did  not  look  like  her  writing  then,  was  un- 
able to  say  whether  or  not  the  writing  was 
hers.  After  ber  father's  death,  witness 
sought  to  be  appointed  administratrix  of  her 
father's  estate,  but  was  defeated  In  this  pur- 
pose. She  paid  all  the  coats  of  the  action 
herself.  On  one  occasion,  ber  mother  told 
her  that  John  bad  gotten  about  160,000  from 
bis  father. 


Len  G.  Edelen,  another  witness  for  con- 
testants, testifies  that  at  the  request  of  Bird 
Burton  Phillips  he  went  to  her  mother  some 
time  after  the  equalization  papers  were  sign- 
ed for  the  purpose  of  ascertaining  whether 
or  not  Mrs.  Phillips  had  left  her  danghter 
Bird  out  of  her  will.  At  that  time  Mrs. 
PhilIlE«  stated  that  she  had  not  done  so, 
and  no  one  could  make  her  discriminate 
between  her  children.  One  or  two  other 
witnesses  testify  to  similar  conversations 
with  testatrix. 

Some  three  or  four  witnesses  testify  to  the 
occurrence  at  the  boarding  house  In  Bards- 
town  on  the  occasion  when  Tom  Phillips 
spent  the  night  at  the  boarding  house  in 
the  company  of  a  woman  claimed  to  be  his 
wife.  . 

J.  C.  Seelbach  and  others  connected  witb 
the  Seelbach  Hotel  testified  that  Miss  Bird 
Phillips  was  never  on  any  occasion  giiUty 
of  any  acts  of  Impropriety  in  that  hotel. 

Dr.  Ed  Kelley  testifies  that  he  was  Mrs. 
Eusebla  ^Phillipe'  r^^lar  physician.  He 
treated  Mrs.  Phillips  regularly  for  dyspepsia. 
Mrs.  Phillips  was  of  a  nervous  temperament. 
He  also  treated  T.  O.  Phillips,  who,  upon  fala 
advice,  was  sent  to  Dr.  Board's  sanitarium 
at  LoulBTille.  Mrs.  Phillips  told  witness 
that  T.  O/s  condition  was  due  to  his  hav- 
ing been  drinking  too  much.  One  day  Mrs. 
Phillips  bronght  him  a  white  tablet,  which 
she  said*  she  bad  gotten  from  the  bureau 
drawer  in  T.  O.  Phillips'  room.  She  asked 
witness  to  examine  it  Witness  told  her  It 
might  be  one  of  a  half  dozen  things.  Mrs. 
Phlllbw  wanted  witness  to  examine  it  for 
tbe  purpose  of  seeing  whether  or  not  Tom 
was  taking  anything.  She  cautlone*^  him 
not  to  let  Tom  know  she  had  asked  hiiu  in 
regard  to  the  tablet  During  Mrs.  PhilMps* 
last  illness,  Tom  and  Mrs.  Hundley  had 
charge  of  the  nursing,  and  he  gave  instruc- 
tions to  them.  A  trained  nurse  for  Mrs. 
Pbilllpe  was  talked  of.  Tom  objected  to 
having  a  trained  nurse,  because  he  and 
Mrs.  Hundley  would  still  have  to  supervise 
the  nursing,  even  If  a  trained  nurse  was 
secured.  On  one  occasion,  Tom  asked  wit- 
ness If  be  Cl^m)  bad  tbe  right  to  txiH  Mrs. 
Bird  to  leave  the  house. 

Mrs.  Augusta  Bird,  a  niece  of  Mrs.  Ense- 
bla  Phillips,  the  testatrix,  testifies  to  having 
gone  to  tbe  PhllUps  bmne^  where  she  was 
gladly  received  by  Mrs.  FhlUlpB  and  the 
cbUdr«i.  On  that  occasion  Mrs.  Phillips  said 
Mrs.  Hundley  was  Just  as  cross  as  a  bear, 
«c<^t  when  she  was  having  hes  own  way. 
Afterwards  witness  left  and  subsequently 
returned.  One  day  Bird  told  Mrs.  FbllUps 
that  the  court  bad  authorized  tbe  payment 
of  an  additional  f600  to  tbe  attomay  tot 
the  executors.  As  regards  tbls  statement, 
Emma  said:  "It  Is  all  a  Ue.  There  Is  no 
troth  In  it  It  is  Just  one  of  Bird's  lies. 
You  know  yourself  that  she  will  t^  yon 
anything  in  the  world  to  worry  you.  What 
you  ought  to  do  is  to  put  her  out  oC  tbe 
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AoQse,  and  have  nothing  to  do  with  her 
vhatem-."  Witness  asked  Mrs.  Phillips  if 
sbe  had  made  her  will,  and  she  said  yes. 
Tbere  was  nothing  to  worry  about;  that 
everything  was  fixed.  Enuna  said:  "Yon 
don't  know  anything  about  business."  Mrs. 
Phillips  said:  "I  may  not  know  anything 
iboDt  business,  but  I  know  right  from 
wrong,  and  the  way  I  want  my  property  di- 
vided." Mrs.  Phillips  further  told  her  that 
Bbe  had  agreed  to  draw  up  a  paper  equaliz- 
ing her  three  other  children  with  John,  but 
for  some  reason  Bird  would  not  sign  the 
paper.  Of  course,  then  sbe  had  to  drop 
it  In  answer  to  a  question  as  to  how  much 
Mrs.  Phillips  got  out  of  the  estate,  Mrs. 
Phillips  said:  "I  don't  know  anything  about 
baslness."  Upon  her  return  to  the  hous^ 
Mrs.  Phillips  asked  witness  to  put  a  clean 
nightdress  on  her.  Witness  could  not  find 
ttie  key  to  the  wardrobe.  Tom  said:  "I 
bare  the  key.  We  have  to  keep  everything 
locked  up  in  the  house  in  order  to  keep 
Bird  from  stealing  everytlilng  Mother  has." 
At  that  time,  she  gave  Mrs.  Plilllips  an  alco- 
hol bath.  In  the  afternoon  Mrs.  Hundley 
was  angry  because  the  bath  bad  been  given, 
claiming  that  the  smell  made  her  mother 
sick.  Subsequently  she  was  Invited  by  Tom 
to  leave  the  house.  On  that  occasion  Tom 
iaid:  "Cousin  Gas,  you  see  a  play  going 
on  here,  and  we  intend  that  you  shall  leave 
and  leave  at  once.  We  understand  these 
parties  better  than  you  do,  and  their  move- 
ments,  and  we  intend  that  you  shall  leave 
here.  Ton  are  an  Innocent  party,  and  I  am 
iuat  saying  this  to  you  as  a  little  warn- 
ing." Tom  farther  said:  "Cousin  Gus,  it  la 
]nst  this  way:  If  you  had  been  burnt  by 
yonr  father's  will,  you  wouldn't  want  to 
be  burnt  by  your  mother's." 

Mr.  T.  i:i.«Ede]en  testifies  that  he  advised 
Uiss  Bird  Phillips  not  to  sign  the  equaliza- 
tion contract  until  It  was  ascertained  that 
Mr.  Hundl^^  accounts  aa  agent  were  cor- 
rect 

Mrs.  Russell,  wife  of  Judge  Russell,  tes- 
tifies that  her  husband  was  conducting  a 
fmit  brought  by  Mrs.  Phillips  against  her 
brother,  who  was  the  trustee;  that  in  dis- 
cn«^g  figures  and  papers  in  tlie  case  Mrs. 
Phillips  did  not  seem  to  grasp  the  legal 
terms,  or  to  understand  the  figures.  Mrs. 
Phillips  stated  at  the  time  that  she  did  not 
know  how  to  compute  interest.  The  cross* 
examination  deyeloped  that  the  accounts 
were  rather  complicated  and  not  easily  un- 
derstood. 

Briefly  stated,  the  evidence  for  the  con- 
teitees  Is  sa  follows: 

T.  O.  PbUllps  testifies  that  for  a  nnmlMfr 
of  years  be  snffered  fnnn  stomach  trouble, 
Tfaeumatlsm,  and  neuritis.  His  eyes  were 
also  affected.  He  denies  any  mistreatment 
of  Us  slater ;  on  tlie  cfmtrary,  be  says  that 
whUe  be  conducted  a  store  bis  sister  waa 
permitted  to  get  what  she  wanted  out  of  the 
■tore  without  paying  for  it   After  be  dis- 


continued his  store,  his  sister  said:  "There 
is  no  chance  to  get  anything  more  from  you. 
I  want  you  to  know  I  have  hated  you  all  the 
time."  In  regard  to  the  occasion  when  be. 
and  Mrs.  Hundley  put  Bird  out  of  his  moth- 
er's room,  he  says  that  Bird  was  engaged  in 
talking  to  his  mother  in  a  loud  and  abusive 
manner.  HIS  mother  asked  him  to  remove 
Bird  from  the  room.  Thereupon  Bird  lay 
down  on  the  floor.  He  and  his  sister  Emma 
took  her  by  the  head  and  heels  and  placed 
her  In  the  other  room.  He  denies  that  his 
mother  told  him  that  If  they  did  not  stop 
It  would  kill  her.  His  mother  related  to 
him  an  Incident  in  regard  to  her  silk  under- 
skirt, and  Bird's  taking  It  from  her  ward- 
robe. His  mother  walked  into  Bird's  room 
and  got  the  skirt  Bird,  hearing  her  mother 
in  the  room,  said:  "Wliat  did  you  mean  by 
going  into  my  room?"  Her  mother  started 
down  the  steps,  and  Bird  pushed  her  In  the 
back  on  the  second  or  third  step,  causing 
her  to  fall.  Witness  frequently  told  Bird 
that  there  was  no  occasion  for  any  turmoil 
between  them,  but  she  never  would  accept 
his  view  of  the  situation.  On  another  occa- 
sion his  mother  desired  a  glass  of  milk. 
Bird  kept  her  milk  In  a  separate  pitcher. 
His  mother  poured  out  .a  glass  of  Bird's 
milk.  Bird  objected  to  her  mother  drinking 
the  milk,  and  took  the  glass  of  milk  her 
mother  had  poured  out,  and  poured  It  back 
into  her  own  pitcher.  Her  mother  said: 
"Bird,  It  is  a  shame  for  you  to  do  me  tliis 
way,  when  yott  know  It  Is  all  I  have  to  eat 
for  my  supper."  On  one  occasion  be  beard 
Bird  talking  to  her  father  about  distribut- 
ing his  estate.  After  this  conversation,  he 
went  Into  his  father's  room  and  found  a  pa- 
per containing  the  writing,  "If  I  were  you, 
I  would  divide  It  up  before  you  die  to  keep 
mother  out."  The  only  way  any  one  could 
communicate  with  bis  father  was  by  writ- 
ing. The  p&pee  was  In  Bird's  handwriting. 
After  their  father's  death,  John  PbllUps 
came  to  his  mother's  house  only  on  two  oc- 
casions. During  bis  lifetime,  his  father  was 
very  disagreeable  to  Ms  mother.  When  his 
mother  departed  for  North  Carolina,  he  told 
her  not  to  file  suit  against  his  father,  but  to 
await  developments.  He  afterwards  ascer- 
tained that  his  father  was  drawing  consid- 
erable money  out  of  the  bank,  and  advised 
that  suit  be  brought.  The  purpose  of  the 
snlt  was  to  prevent  his  fiither  from  dis- 
posing of  all  of  bis  estate  In  fraud  of  his 
mother's  rights.  After  bis  mother's  return 
from  North  Carolina,  sbe  told  blm  that 
John  bad  deceived  her.  His  relations  with 
his  mother  were  always  pleasant  His  moth- 
er never  on  any  occasion  pulled  him  np  the 
steps.  During  bis  mother's  last  illness,  Mrs. 
Augusta  Robards,  bis  mother's  sister,  Mrs. 
Hundley,  and  Mrs.  Bcbultz,  his  mother's  first 
cousin,  and  he  did  all  the  norsli^.  Neltber 
be  nor  bis  sister,  Mrs.  Hundley,  were  al- 
ways in  the  RKKU,  but  were  always  in  cau- 
tag  distance.   Neltber  be  nor  Mrs.  Hundl^ 
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prerented  Bird  from  waiting  on  tiis  mother. 
The  reason  be  and  Mrs.  Hundley  advised 
Ure.  Bird  to  leave  was  becaoae  of  the  fact 
that  Urs.  Bird  had  gtvoi  hla  motlwr  an  al- 
cohol bath  at  a  time  vbm  she  was  very  Utit 
and  nerroos,  and  the  alcohol  made  her  very 
nt<A  at  the  stomach.  Mrs.  Bird's  presence 
was  onflttlDff  his  sister  Emma  for  her  duties 
as  nurae.  It  was  difficult  to  mtertaln  a 
guest  and  at  the  same  time  to  wait  properly 
on  his  mother.  There  were  sufficient  persons 
present  to  wait  on  his  mother  without  Mrs. 
Bird.  Witness  denied  having  made  any 
statement  to  fifrs.  Bird  In  regard  to  ft  play 
going  on,  or  with  reference  to  his  having 
beNL  burnt  by  bis  father's  will.  WbUe  Mrs. 
Bird  was  there  on  one  occasion  she  told 
Mrs.  EuBebla  Phillips  that  she  conld  not  see 
how  Mrs.  Phillips  conld  live  in  the  bowa 
with  Bird.  After  the  equalization  papers 
were  signed,  witness  went  to  Hot  Springs, 
Ark.  He  knew  nothing  of  the  will  prepared 
by  Mr.  McChord.  Never  at  any  time  made 
any  suggestions  to  his  mother  in  r^rd  to 
the  distribution  of  her  estate.  He  never 
knew  that  Mr.  Eelley  and  Mr.  Rogers  were 
at  his  mother's  home  to  witness  the  will.  In 
fact,  knew  nothing  at  all  in  regard  to  the 
will.  Was  present  when  there  was  a  discus- 
sion In  the  family  of  the  amount  of  the  es- 
tate John  and  his  family  had  gotten  from 
his  father.  It  was  there  stated  to  be  about 
$50,000.  His  mother  was  a  sensible,  intelli- 
gent woman.  She  often  spoke  of  the  prop- 
erty that  she  had.  She  made  contracts  with 
reference  to  the  monument  for  their  father, 
and  for  certain  Improvements  In  the  house. 
She  did  this  without  any  assistance  from  any 
one.  Witness  denies  having  assaulted  his 
sister,  or  of  att^pting  to  drag  her  out  of 
his  father's  room.  When  hla  mother  was 
discussing  with  Bird  the  signing  of  the  equal- 
ization paper,  Bird  demanded  that  his  moth- 
er give  her  gilt-edge  securities  as  a  guaran- 
tee that  her  mother  would  carry  out  the  con- 
tract His  mother  said:  "Well  now,  Bird, 
If  you  don't  sign  this  contract,  and  proceed 
in  this  litigation  contrary  to  my  wishes,  what 
reason  have  yon  to  believe  that  I  will  leave 
you  anything  in  my  will."  Bird  replied:  "I 
dare  you  not  to  leave  me  my  part  of  your 
estate.  Do  you  think  Pappy  Is  resting  In  his 
grave  when  I  employed  Mr.  Cooper  to  keep 
him  turning  in  his  grave?  And  I  also  have 
him  employed  to  keep  you  tumli^  in  yours,  if 
you  do  not  give  me  my  part  of  your  estate." 
Witness  never  told  his  mother  that  John  B. 
Phillips  bad  gotten  $60,000  more  than  his 
share  of  his  father's  estate.  He  never  at 
any  time  told  his  mother  not  to  permit  Bird 
to  sign  the  equalization  paper.  The  state- 
ment made  by  his  mother  in  the  presence  of 
her  children  and  Dr.  Balrd  was  as  follows: 
"W^,  the  children  have  been  crossed  in 
money  matters  [indicating  by  crossing  her 
fingers],  and  it  ought  not  to  have  been,  and 
I  hope  they  will  live  better  lives  and  meet 
me  in  heaven.".  Wibwas  d^Ued  that  he 


ever  told  his  mothw  Out  Krd  had  ooat  the 
estate  $15,000  In  litigation ;  never  mentioned 
any  sum  tiiat  Us  aister  Bird  had  cost  the 
estate  ezc^  W.  W.  Siwldhiv's  fee.  Witness 
neva  ftbatntcted  any  letters  tnm  hift  aister's 
tmnk. 

Mrs.  Hundley's  evltoioe  Is  sahetantlally 
the  same  as  that  of  T.  O.  Pblllipa.  On  one 
occasion  her  mother  asked  where  Bird  had 
gotten  the  money  to  take  a  e»taln  trip. 
Witness  told  her  that  she  had  lent  her  $100 
to  take  the  trip;  never  heard  her  mother 
speak  of  Bird  getUng  money  from  low-down 
men  to  take  trips  on.  Hot  mother  told  her 
of  being  injured  Urd  at  the  time  of  the 
dress  skirt  occnrrrace.  Bird  would  frequent- 
ly get  angered  at  her  mother  and  upbraid 
her.  Hee  moQiet  would  say:  "Oh,  Bird,  do 
let  me  live  In  peace,  t  havem't  got  hmg  to 
live.  Let  me  live  In  ipeMe."  Bird  said: 
"Peace  nothing  I  I  will  see  that  you  live  In 
hell  the  balance  of  your  days."  Her  house 
being  next  door,  she  frequently  heard  Bird 
talking  In  a  loud  and  abusive  manner  to  her 
mother.  Oa  one  occasion,  her  mother  told 
her  that  Bird  had  said  to  her:  "Ton  have 
lived  long  enough.  Your  days  of  nsefolnesa 
are  over.  Why  don't  you  get  out  of  the 
way  and  go  off  and  die,  so  I  can  get  your 
money?  You  have  never  let  me  have  any 
of  it  while  you  were  living,  so  why  don't 
you  get  out  of  the  way?"  After  her  moth- 
er's return  from  North  Carolina,  she  ascer- 
tained that  John  had  not  kept  his  promises, 
and  her  mother  seemed  to  regret  that  she 
had  dismissed  the  suit.  Witness  agreed 
with  her  that  it  might  have  been  bett^  to 
go  on  with  the  suit  The  reason  they  did 
not  have  a  trained  nurse  for  her  mother 
was  that  her  mother  objected  to  it  The 
doctor  steted  that  it  was  necessary  that  her 
mother  be  kept  perfectly  -  quiet,  and  they 
agreed  It  was  best  for  Mrs.  Bird  not  to  be 
there,  as  she  was  the  disturbing  factor,  and 
wanted  to  take  charge  of  everytliing.  Wit- 
ness never  knew  of  her  mother  having  nmde 
the  will  In  question,  and  never  attonpted  to 
influence  her  in  any  way. 

Mrs.  Scbnltz.  who  was  present  during  the 
last  illness  of  Mrs.  Phillips,  corroborates  T. 
O.  Phillips  and  Emma  Hundley. 

Some  12  or  15  witnesses  who  had  known 
Mrs.  Phillips  all  of  her  life  testify  to  her 
being  a  woman  of  flne  sense  and  intelligence. 

Dr.  G.  H.  Prather,  the  Methodist  minister 
at  Lebanon,  testifies  that  he  urged  Miss  Bird 
to  sign  the  equalization  contract  and  Miss 
Bird  said  she  would  not  do  it,  because  she 
had  no  confidence  in  her  mother.  She  also 
stated  that  she  would  sue  till  she  made  her 
mother  turn  over  in  her  grave. 

Several  witnesses  testified  to  the  fact  that 
Mrs.  PhUlips  told  them,  after  Bird  reused 
to  sign  the  equalization  paper,  that  she  did 
not  see  how  she  was  going  to  give  Bird  any- 
thing after  she  was  gone. 

Rev.  W.  T.  Balrd,  pastor  of  the  Methodist 
diorch  at  Lebanon^  testifled  that  he  was  in 
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Urs.  Phfllipe'  room  during  her  last  Ulneas. 
ud  Mrs.  FbUlips  asked  bim  to  pray.  Mrs. 
Pbitlips  said:  "Pray.  Hy  children  are  all 
here,  and  they  are  all  crossed— Just  like  this 
[infficatiiig  by  crossing  her  Qngers],  Brother 
Btird,  and  they  don't  need  to  be,  or  they 
ought  not  to  be.  I  want  them  all  to  meet 
me  In  heaven."  And  the  nearest  one  of  the 
chUdren  said :  "We  wUl  try.  Mother." 

Jadee  Tbnrman  testified  to  having  drawn 
the  first  will  for  Mrs.  Phillips,  and  to  the 
fact  that  she  was  a  woman  of  fine  sense  and 
iDtelllgeoce. 

In  addition  to  the  facts  heretofore  stated 
with  reference  to  the  execution  of  the  will, 
it  also  appears  from  the  testimony  of  W.  G. 
MeChonJ  that,  when  he  left  to  get  Mr.  Kel- 
ley  and  Mr.  Rogers  to  witness  the  wlU,  he 
told  Mrs.  Phillips  to  read  the  will  over  care- 
fully while  be  was  gone.  Wb&i  he  returned, 
he  asked  bar  If  she  bad  read  it,  and  sbe 
said  yes. 

Several  witnesses  testify  to  the  fact  that 
Mrs.  Phlllipe  stated  to  them  that  she  had 
changed  her  will. 

It  farther  appears  that  James  Q.  Phillips* 
win  and  codicils  were  probated  on  condition 
tbat  John  B.  and  Owen  D.  Thomas,  the  nom- 
inated ^ecntors  under  the  codicil,  would 
decline  to  act,  and  that  W.  0.  Rogers  and 
J.  A.  Kell^,  the  president  and  cashier  of  the 
two  banks  of  Lebanon,  were  to  be  appointed 
administrators  of  the  estate  with  the  will 
sonexed.  When  It  was  attempted  to  carry 
oat  this  agreement,  Bird  Burton  Phillips  dth 
j«cted,  and  demanded  that  she  be  appointed 
administratrix  of  the  estate.  The  court  over- 
ruled ber  motlcm,  and  appointed  Rogers  and 
Kelley.  She  appealed  to  the  circuit  court 
Her  appeal  was  dlamissed.  From  that  Judg- 
ment she  appealed  to  this  court,  where  the 
jndgment  was  affirmed.  It  also  appears  that 
in  the  snlt  brought  by  Rogers  and  Kelley, 
as  administrators  with  the  will  annexed,  to 
nettle  the  estate  of  James  O.  Phillips,  Bird 
PblUlps  raised  numerous  objections,  and  In- 
Tolved  the  estate  tn  considerable  litigation, 
all  of  which  was  decided  adversely  to  her. 

[1]  At  the  outset  appellants  Insist  that 
the  Judgment  Is  erroneous  because  the  speci- 
al Judge  appointed  by  the  Governor  to  try 
the  case  had  no  authority  to  act  after  the 
expiration  of  the  term  for  which  he  was  ap- 
pointed. It  appears  that  the  regular  Judge, 
who  was  notified  that  he  would  be  called  as 
a  witness,  declined  to  try  the  case.  This 
fiict  was  certified  to  the  Governor,  who  ap- 
pointed Hon.  W.  P.  Sandidge  as  special  Judge 
(o  try  the  ease.  Judge  Sandidge  assumed 
the  bench  on  February  16th,  a  day  In  the  Jan- 
uary term.  He  then  conUnned  the  case  un- 
til a  special  April  term.  When  the  case  was 
called  at  the  special  April  term,  it  was  con- 
tinued until  a  special  June  term,  beginning 
Ixme  27th.  The  trial  then  took  place.  Judge 
Sandidge  continued  to  act  noAet  the  original 
ippolntment  of  February  16th.  No  new  ap- 
pointment or  designation  was  made.  Objeo- 


tiona  were  made  to  the  action  of  Judge  San- 
didge in  trying  the  case.  The  objections 
were  overruled  and  exceptions  saved.  It  is 
argued  that  as  the  act  of  1910.  known  as  the 
"Special  Judge's  Act,"  provides  that  the  Gov- 
ernor, upon  notification  by  the  clerk  of  the 
court  where  the  action  is  pending,  shall  im- 
mediately notify  one  of  the  circuit  Judges 
who  is  not  then  engaged  In  holding  a  regu- 
lar or  special  term  of  court  in  his  district, 
and  that  It  shall  be  the  duty  of  such  circuit 
Judge  BO  notified  by  the  Governor  to  hold  the 
court  and  try  the  case,  the  language  of  the 
act  plainly  Indicates  that  such  appointment 
Is  good  only  for  the  time  that  the  special 
Judge  80  appointed  is  not  engaged  in  holding 
a  regular  or  special  term  of  court  in  his  dis- 
trict It  is  further  argued  that  this  conten- 
tion Is  supported  by  the  fact  that  the  clause 
In  the  preceding  acts,  giving  the  special  Ju^ 
the  power  to  call  a  special  term  of  court  for 
the  trial  of  a  case.  Is  omitted  from  the  act 
of  1910.  In  this  connection  It  Is  also  inslstr ' 
ed  that  this  view  finds  additional  support  In 
the  language  of  the  opinion  tn  Dial  Com- 
monwealth, 143  Ky.  119, 136  8.  W.  139,  where 
It  was  held  that  though  a  special  Judge's 
powers  were  not  necessarily  «kded  with  the 
termination  of  the  court  or  the  entry  of  a 
Judgment  in  the  caae»  bnt  tbat  he  might 
make  sn^  orders  or  p^orm  such  acts  In 
vacations  for  the  oiunpletlon  of  bis  records 
or  the  enf  orconrat  of  bis  Jndgmoits  as  a  reg- 
ular Judge  might  perform  in  Tacation*  yet 
his  original  designatlnk  or  appointment  gave 
him  no  power  to  retry  a  case  that  had  once 
been  tried.  While  it  may  be  true  that  tlie 
original  appointment  la  based  upon  the  fact 
that  the  special  Judge  is  not  then  engaged 
in  holding  court,  yet  in  view  of  the  fact  that 
he  is  given  all  the  powers  of  a  regular  Judge, 
and  therefore  the  power  to  call  special 
terms,  we  conclude  that  the  original  appoint- 
ment carries  with  It  the  authority  actually 
to  try  the  case  which  he  is  designated  to  try, 
and  the  trial  may  take  place  either  at  a  regu- 
lar term  or  at  a  special  term  which  he  may 
call  for  that  purpose.  If,  however,  the  spe- 
cial Judge  should  find  that  because  of  his  du- 
ties in  his  own  circuit  be  cannot  try  the 
case,  he  should  then  resign  and  let  the  Gov- 
ernor make  a  new  appointment;  but,  unless 
the  special  Judge  resigns,  his  authority  con- 
tinues until  there  has  been  a  trial  of  the 
case.  This  view  of  the  statute  will  not  pre- 
vemt  the  Oorernor  from  equalizing  and  facili- 
tating the  work  in  the  manner  contemplated 
by  the  statute,  for  In  making  subsequent  ap- 
pointments he  will  necessarily  take  Into  con- 
sideration the  fact  that  every  special  Judge 
once  appointed  to  try  the  case  must  continue 
to  act  as  special  Judge  until  one  trial  has 
taken  place.  We  therefore  conclude  that 
Special  Judge  Sandidge  was  authorized 
his  original  appointment  to  preside  at  tbe 
trial  of  this  case. 
It  appears  that  several  witnesses  were  per 
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mltted  to  testify  tbat  Thomas  O.  PhllUpa 
was  Intoxicated  on  Dumerous  occasions,  and 
was  sent  to  different  sanltartams  for  tbe 
purpose  of  coring  blm  of  inebriety,  and  tbat 
about  six  years  before  tbe  will  was  executed 
be  occupied  a  room  wltb  an  unknown  woman 
for  a  n^ht  at  Bardstown,  and  tbat  be  and 
tbe  woman  bad  been  drinking  and  were  dis- 
orderly on  a  ballroom  floor  during  tbe  same 
evening.  We  fall  to  see  upon  what  tbeory 
this  evidence  was  admitted. 

[2]  Where  the  testator  fails  to  provide  for 
a  child,  such  failure  may  be  explained  by 
proof  tbat  the  habits  and  conduct  of  eucb 
cliild  were  such  as  to  justify  tbe  omission 
(Conover  v.  Conover  [N.  J.]  8  AU.  500; 
Halgbt  v.  Halgbt  [Sup.]  112  N.  T.  Supp.  144 ; 
but,  where  the  child  Is  provided  for  in  the 
will,  his  acts  and  conduct,  except  in  so  far 
as  tbey  show  tbat  he  used  undue  Influence 
or  practiced  fraud  on  tbe  testator,  are  not 
proper  subjects  for  investigation.  Tbe  only 
effect  of  evidence  as  to  particular  Immoral 
acts  or  conduct  on  the  part  of  the  devisee  Is 
to  place  him  in  an  unenviable  position,  and 
to  Introduce  Into  the  case  collateral  matters 
wblcb  can  throw  no  light  upon  the  real  is- 
sues In  question.  If  such  evidence  were  ad- 
missible, then  every  devisee  under  a  will 
would  be  called  upon  to  defend  his  character, 
and  the  decision  of  a  will  case  would  be 
made  to  depend  not  upon  whether  fraud  or 
undue  Influence  was  practiced,  or  upon  tbe 
testamentary  capacity  of  the  testator,  but 
upon  bow  far  the  contestants  could  succeed 
In  showing  tbat  the  devisees,  because  of  tbelr 
Immoral  acts,  were  not  wortby  of  b^ng  bene* 
flciarles  under  the  will.  While  It  ts  true  tbat 
in  will  contests  the  evldaice  is  permitted  to 
take  a  wide  range,  yet  we  know  of  no  in- 
stance where  evidence  of  the  kind  referred 
to  has  been  permitted  to  go  to  the  Jury. 

[S]  Manifestly,  too,  the  effect  of  miA  evi- 
dence is  to  impeacb  the  witness  by  evidence 
of  particular  wrongful  acts,  which  is  prohib- 
ited by  tbe  Code.  GivU  Code,  |  697;  Lan- 
caster T.  Lancaster's  Er'r,  87  S.  W.  1137,  27 
Ky.  Law  Rep.  1127 ;  Bannon  t.  Bannon  Pipe 
Co.,  136  Ky.  65e»  119  S.  W.  1170,  124  S.  W. 
843;  Montgomery  t.  Morton,  143  Ey.  703, 
137  S.  W.  540.  We  therefore  conclude  tbat 
the  court  erred  to  tbe  prejudice  of  appelant 
In  permitting  the  evidence  complained  of  to 
go  to  the  jury. 

It  is  next  Insisted  that  there  was  no  evi- 
dence of  fraud,  testamentary  Incapacity,  or 
undue  influence,  and  that  tbe  court  erred  In 
falling  to  direct  a  verdict  In  favor  of  tbe 
will.  These  issues  we  shall  discuss  sepa- 
rately. 

[4]  The  only  circumstances  relied  on  to 
show  fraud  are  that  Mr.  McChord  requested 
the  testatrix  to  sign  th^  typewritten  will  on 
each  page  thereof,  that  tbe  will  was  not  read 
to  tbe  testatrix  In  tbe  presence  of  the  attest- 
ing witnesses,  and  that  the  testatrix  stated 
to  two  or  three  parties  af tw  tbe  executton 


of  tbe  will  tbat  she  bad  not  discriminated 
between  her  children.  As  typewritten  pages 
may  be  withdrawn  from  an  instrument  and 
others  inserted  in  Ueu  thereof.  It  was  alto- 
gether proper  tljat  the  draftsman  of  the  will 
should  have  asked  Mrs.  Phillips  to  sign  each 
page  thereof.  Instead  of  this  circumstance 
being  an  evidence  of  fraud,  it  is  evidence  of 
the  fact  that  the  will  which  was  probated  in 
the  county  court  Is  tbe  precise  Instrumeot 
wblcb  she  signed  and  acknowledged  In  the 
presexKC  of  the  attesting  witnesses,  and  tbat 
no  page  of  the  will  was  withdrawn  and  an- 
other substituted  In  Its  place.  While  it  Is 
altogether  proper,  of  course,  to-  read  the  will 
to  the  testatrix  !n  the  presence  of  the  attest- 
ing witnesses,  tbe  custom  in  this  respect  does 
not  prevail  to  such  an  extent  that  the  fail- 
ure to  do  BO  may  be  r^arded  as  evidence  of 
fraud.  The  will  In  question  was  executed  by 
Mrs.  Phillips  when  she  was  67  years  of  age. 
The  evidence  for  contestants  leaves  no  doubt 
tbat  she  was  a  woman  of  flne  sense  and 
sound  Judgment  She  knew  bow  to  read  and 
write.  Tbe  will  was  left  in  her  possession. 
This  will,  with  slight  alterations,  Is  tbe  one 
which  she  executed  In  the  presence  of  the 
attesting  witnesses.^  There  Is  not  a  sln^ile 
clrcumstanoe  from  wbich  it  can  be  Inferred 
tbat  the  will  was  prepared  in  one  way  and 
another  paper  substituted  for  the  vlll.  There 
Is  no  evidence  of  any  tricSi  or  device  employ- 
ed by  any  one  connected  with  the  execution 
of  the  will  by  which  the  testatrix  was  made 
to  sign  an  instrument  which  she  did  not  in- 
tend to  execute.  But  it  is  Insisted  that,  be> 
cause  she  told  certain  parties  tbat  she  had 
not  discriminated  between  the  children,  we 
must  infer  that  she  did  not  know  tbat  she 
liad  discriminated,  and  that,  therefore,  she 
must  have  been  deceived.  It  must  be  remem- 
bered that  because  of  the  quarrels  between 
the  children  and  their  attitude  towards  her 
the  position  of  the  testatrix  was  a  Tery  try- 
ing one.  Her  lot  was  already  bard  to  bear. 
Had  she  annotmoed  the  provisions  of  her 
will,  doubtless  it  would  have  become  all  the 
more  Intolerable.  Having  other  reasons,  there- 
fore, why  she  should  not  discuss  the  dlscrlm* 
inatioa  made  under  the  will,  we  conclude 
that  her  statements  that  she  had  not  dis- 
criminated between  her  children  cannot  be 
regarded  as  evidence  of  the  fact  that  any 
fraud  was  practiced  upon  hex,  especially 
when  considered  in  connection  within  the 
fact  that  she  was  an  intelligent  woman  and 
knew  how  to  read,  and  tbat  she  bad  an  op- 
portunity to  read  the  will  and  did  read  It  • 
[S]  To  establish  fraud,  tbe  evidence  must 
amount  to  something  more  than  mere  sus- 
picion. Davis  V.  Cox,  67  S.  W.  261,  23  Ky. 
Law  Bep.  2403.  We  therefore  conclude  tbat 
tbe  evidence  of  fraud  was  not  sufficient  to 
justify  tbe  submission  of  that  issue  to  the 
jury. 

[6]  Tbe  only  evidence  of  testamentary  In- 
capacity is  the  statement  of  one  witness  that 
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Sfn.  Phillips  did  not  nnderstand  complicated 
accoonts,  and  tbe  opinions  of  John  PbllUps 
iBd  Btad  PhlUIpe,  based  npon  tbe  fact  tbat 
tbdr  moOier  was  a  nerroaa  woman  and 
bietfons  at  tlmefl,  and  did  not  possess  tbe 
npacUy  to  compute  Interest,  or  to  make 
simple  calinilatloiis,  and,  wben  asked  bow 
iniicfa  sbe  bad  gotten  from  ber  basband's  es- 
tates said  that  die  did  not  know,  and  tbat 
die  did  not  understand  matters  of  business. 
Along  wltb  this  evidence  are  the  statements 
of  a  nnmb«  of  witnesses,  Introduced  by  con- 
testanta  themselves,  who  bad  known  Mrs, 
Fhaiips  for  many  years,  and  bad  had  abund- 
ant (^tportnnltles  to  Judge  of  her  mental  con- 
dition, to  tlw  ^ect  tbat  sbe  was  a  woman  of 
floe  smse  and  Intelligence.  There  Is  not  In 
die  entire  record  the  sll^test  evidence  of 
any  Irrational  act  on  the  part  of  Mrs.  Phil- 
lip?. It  la  not  ^own  tbat  she  ever  said  or 
did  a  foolish  thing ;  on  tbe  contrary,  her  con- 
duct throughoat  a  long  period  of  time,  un- 
der tbe  most  trying  circumstances,  was  that 
of  a  woman  of  sound  sense  and  good  Judg- 
ment John  B.  Phillips  admits  that  his  moth- 
er always  gave  the  children  kindly  advice, 
and  warned  tbem  to  do  what  was  right  on 
all  occasions.  There  is  no  evidence  of  any 
dinease  tliat  impaired  testatrix's  capacity. 
Tbe  will  was  made  two  years  before  ber 
death.  After  tbat  time  she  continued  to  at- 
tend to  her  bousebold  and  social  duties. 
Isnonince  of  mathematics  Is  not  evidence  of 
testamentary  Incapacity.  If  It  were,  many 
4if  our  most  strong-minded  citizens  would  be 
lucnpacltated  to  make  a  will.  Contestants 
<!ld  not  attempt  to  prove  that  Mrs.  PbllUps 
forgot  that  she  bad  tbls  note  or  that  note, 
or.  in  discussing  her  affairs,  overlooked  this 
particular  piece  of  property  or  that  particu- 
lar piece  of  property.  They  base  their  con- 
tention that  she  did  not  know  the  cliaracter 
and  value  of  her  estate  on  ber  statement 
that  she  did  not  know  much  she  had  gotten 
from  her  husband's  estate,  and  that  she  did 
not  know  anything  about  business.  Doubt- 
less those  who  asked  the  question  knew  as 
well  as  she  did  how  much  she  had  gotten 
from  ber  husband's  estate.  She  had  very 
good  reasons  for  not  discussing  the  matter 
with  them.  Tbe  statement  claimed  to  have 
been  made  by  her  was  entirely  too  general 
and  Indefinite  to  be  considered  evidence  of 
testamentary  Incapacity.  At  most,  It  is  suf- 
ficient only  to  excite  conjecture,  and  does 
not  rise  to  the  dignity  of  proof  tending  to 
induce  conviction. 

[71  As  the  facts  relied  on  to  show  testa- 
mentary Incapacity  are  not  of  themselves 
evidence  of  that  fact.  It  follows  that  the 
opinions  based  thereon  are  likewise  Insuf- 
Sdent  for  that  purpose.  Smith  t.  Common- 
wealth, 129  Ky.  433,  112  S.  W.  615,  83  Ky. 
Law  Rep.  998 ;  Sanders  v.  Blakley,  55  S.  W. 
10,  21  Ky.  Law  Bep.  1321 ;  Bush  t.  Llle,  89 
Ey.  393,  12  S.  W,  762,  U  Ky.  Law  Bep.  708; 


Clark  V.  Young's  Ex*!,  146  Ey.  377,  142  S. 

W.  1032. 

[I]  While  It  to  true  that  In  the  Judgment 
of  many  contestants  were  themselves  gnUty 
of  acts  which  were  suflScient  to  account  for 
tbe  fact  that  the  testatrix  omitted  them  from 
ber  will,  yet  we  conclude  tbat  there  was 
snffidoit  evidence  of  undue  Influence  to  take 
the  case  to  the  Jury.  There  Is  evldmce  to 
the  effect  that  Thomas  O.  PbllUps  said  tbat 
be  would  see  that  Bird  was  disinherited; 
tbat  he  made  to  his  mother  false  statements 
of  misconduct  on  tbe  inrt  of  Bird.  There  to 
further  evidence  that  Mrs.  Hundley,  in  the 
presence  of  ber  mother,  accnsed  ber  sister 
of  acts  of  Impropriety.  There  was  some  evi- 
dence tending  to  show  that  the  amount  of 
money  which  John  Phillips  had  gotten  from 
his  father  was  exaggerated,  and  tbat  Bird 
Phillips'  statement  In  regard  to  Mr.  Spald- 
ing's fee  was  tme,  while  the  devisees  under 
the  -will  sought  to  make  upon  their  mother 
tbe  Impression  tbat  It  was  false.  There  was 
also  evidence  to  the  effect  that  the  cost  of 
the  litigation  brought  by  Bird  Phillips  against 
her  father's  estate  was  greatly  exaggerated. 
There  was  testimony  conducing  to  show  that 
Tom  Phillips  took  letters  from  bla  sister's 
trunk  for  the  purpose  of  finding  incriminat- 
ing evidence  against  ber.  Here,  then,  we 
have  a  series  of  circumstances  from  which 
the  Jury,  If  they  believe  the  evidence  for  con- 
testants, mli;ht  conclude  tbat  the  devisees 
were  engaged  in  an  effort  to  poison  tbe  mind 
of  their  mother  against  the  contestants,  and 
these  facts,  If  true,  would  be  some  evidence 
of  undue  Influence. 

[I]  When  It  was  shown  that  the  devisees 
made  statements  to  their  mother  with  refer- 
ence to  Improper  conduct  on  the  part  of  Bird 
Phillips,  it  wits  competent  to  prove  that  she 
was  not  guilty  of  such  conduct,  and  thus 
show  that  the  statements  were  false. 

As  there  was  no  evidence  either  of  fraud 
or  testamentary  Incapacity,  It  follows  that 
tbe  court  erred  In  submitting  these  Issues 
to  tbe  Jury.  If,  upon  the  next  trial,  the  evi- 
dence be  substantially  the  same,  tbe  court 
will  submit  to  the  Jury  only  the  Issue  of  un- 
due influence. 

Judgments  reversed,  and  causes  remanded 
for  new  trial  consistent  with  this  opinion. 


CHESAPEAKE  &  O.  BY.  CO.  v.  BOOTH. 

(Court  of  Appeals  of  Kentucky.   June  21, 
1912.) 

1.  NEOLiaxncE  (J  136*)— CoNTMnuTOsr  Nbo- 

LIGENCE— iNSTBCCnOR— EVIOENC*. 

In  the  absence  of  any  direct  evidence  of 
contributory  negligence,  a  peremptory  tostmc* 
tion  for  derendaot  upon  such  ground  was  prop- 
erly refused;  negligence  never  being  presumed. 

lEd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  277-353;   Dec  Dig.  |  m*] 
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2.  RAii,BOADa  (I  400*)— CRoeszHa  Aoqidkht— 

WaBNINO— ISSDB  FOB  JtTBr. 

Where,  In  an  action  for  injaries  from  be- 
ing struck  by  a  train  while  walkiog  on  a  track 
laid  in  a  street  naed  bj  pedestnanB,  it  waa 
admitted  that  the  whiitle  was  not  blown,  and 
there  waa  a  conflict  of  evidence  whether  the 
bell  was  rung,  the  issue  whether  plaintiff  re- 
ceived any  warning  of  the  coming  of  the  train 
was  for  the  jury. 

[Bd.  Note. — For  other  easea,  see  Ballroads, 
Cent.  Die  H  1865-1381;  Dea  Dig.  |  400.*] 

8.  RULBOADS  (I  870*)  — Opbbation  — LOOE- 
oxn. 

It  ia  the  dnt7  of  a  railroad  company,  in 
(^elating  a  train  ot«t  a  track  laid  in  a  street 
constantly  in  use  1^  pedestrians,  to  keep  a 
proper  lookout 

[Ed.  Note. — For  other  caaea,  see  Railroads, 
Cent  Dig.  |S  1263-1265;  Dec  Dig.  |  370.*] 

4.  Railboads  ({  400*)— Injubt  to  Pbdbstbi- 
AH— QuBsnon  roB  Jttbt. 

Where,  in  an  action  for  injuries  from  be- 
ing struck  by  an  eni^ne,  while  walking  on  a 
track  laid  in  a  street,  the  evidence  was  that 
the  plaintiff  was  in  plain  view  from  the  en- 
gine tor  some  time  before  he  was  struck,  and 
the  ragineer  and  fireman  testified  tliat  the 
speed  of  the  train  did  not  exceed  four  or  five 
miles  per  hour,  the  question  whether  a  proper 
lookout  on  the  engme  would  have  disclosed 
plainUff's  presence  and  peril  in  time  to  have 
avoided  injuring  him  waa  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  »  136&-1381;   Dec  Dig.  |  400.*] 

5.  Railboads  (|  867*)  —  Opbbahon  — Looe- 

OtfT. 

Where  a  train  was  being  operated  over  a 
track  laid  in  a  street  osed  by  pedestrians,  it 
was  the  fireman's  dnty_  to  keep  a  lookout  es- 
pecially when  the  engineer's  view  ahead  was 
obstructed. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  11 1257,  1268;  Dec.  Dig.  f  867.*] 

6.  Railboads  (|  400*)— Injubt  to  FKDKaTBi< 

AN— NeGLIOENCK. 

Though  one  walking  on  a  track  laid  In  a 
street  could  by  turning  his  head  have  seen 
the  approadilng  train  in  time  to  have  avoided 
being  etrudt,  hu  failure  to  do  so  was  not  neg- 
ligence per  se,  and  did  not  relieve  the  railroad 
company  and  those  in  charge  of  the  train  from 
the  duty  of  exercbing  ordinary  care  to  dis- 
cover his  presence  and  avoid  injuring  him. 

[Ed.  Note. — For  other  caaea,  see  Railroads, 
Cent  Dig.  SI  136S-1381;  Dec  Dig.  f  40a*] 

7.  Railboads  (i  367*)— Injubt  to  Pedbstbi- 
AH— Liability. 

Where  those  in  charge  of  a  train  fail  to 
keep  a  proper  lookout  and  give  a  necessary 
slguQ  of  the  train's  approach,  and  aa  a  result 
a  pedestrian  is  struck  and  injored,  the  railroad 
company  is  liable. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1257,  1258;  Dec  Dig.  |  367.*] 

8.  Railboads  (i  881*)— Injubt  to  Pedestbi- 

AN— CONTBIBUTOBT  NbQUQENCE. 

While  one  walking  on  a  railroad  track 
laid  in  a  atreet  may  rdy  apon  the  customary 
signals  being  given  by  an  approaching  train, 
he  must  ase  ordinary  care  for  his  own  safety, 
since  failure  to  oae  such  care  will  bar  recov- 
ery if  it  contributes  to  bis  injury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ff  1285-1293;  Dec.  Dig.  |  381.*] 

0.  Appeal  and  Ebbob  (i  1003*)— Vbbdict. 

A  verdict,  snfficlently  supported  by  the 
evidence,  though  against  the  weight  of  the  evi- 
dence, will  not  be  disturbed  on  appeal  unleas 


there  was  substantial  and  prejudidal  error  ioi 
some  ruling  of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8888-8948;  Dec  Die  |: 
1008.*]  w    .  »■  • 

10.  TbIAL  (I  260*)— iNSIBUOnONB. 

Where  the  instructions  given  tairij  ststed 
the  entire  law  applicable  to  the  issues,  the  re- 
fusal of  requested  instructions  was  not  error. 

gld.  Note.— For  other  cases,  see  Trial,  Cent 
.  H  661-659;  Dec  Dig.  |  260.*] 

11.  Tbial  (I  828*)— Ybbdict^evebance  as 
TO  Pabtiks. 

Where,  in  an  action  against  a  railroad 
company  and  the  engineer  of  its  train,  the 
jnry  find  that  the  engineer  was  not  negligent, 
they  are  not  precluded  thereby  from  rendering 
a  verdict  against  the  company  if  under  the  evi- 
dence the  accident  may  be  attributed  to  the 
negligence  of  the  fireman  in  failing  to  keep 
a  lookout  or  glTe  wacninc  of  tiie  approach  of 
the  train, 

l^.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  771-773;  Dec  Dig.  |  82a*I 

12.  Tbial  (|  328*)— Verdict. 

When  defendants  are  jointly  sued  and  sev- 
erally liable,  a  verdict  against  one  may  be  good 
although  there  is  no  finding  as  to  the  other. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent 
Dig.  SS  771-773;  Dec  Dig.  S  32a*] 

13.  Judoubnt  (S  256*)— Vebdict. 

Where  a  verdict  is  against  one  of  two  de- 
fendants Jointly  sued  and  severally  liable,  and 
there  is  no  finding  as  to  the  ouier,  the  de- 
fendant against  whom  there  is  no  finding  is 
not  necessarily  entitled  to  a  Judgment  in  his 
favor;  bnt  when  the  silence  of  the  verdict  as 
to  him,  in  the  light  of  the  record,  clearly  im- 
plies an  intention  to  find  in  his  favor.  Judgment 
should  be  entered  for  him. 

[Ed,  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {$  446-454;  Dec  Dig.  |  256.*] 

14.  Evidence  ({  588*)— Weiqht  — Gbbdibil- 
iTT  or  Witnesses. 

It  was  within  the  jury's  province  to  reject 
the  testimony  of  the  fireman  that  he  was  main- 
taining a  lookout  at  the  time  plaintiff  was 
struck  by  the  engine,  where  the  circumstances 
proven  showed  that  there  was  nothing  to  pre- 
vent his  seeing  plaintiff  If  a  lookout  had  been 
maintained  by  hfm. 

[Ed.  Note.— For  other  cases,  see  EJvidence. 
Cent  Dig.  |  2437;  Dec  Dig.  |  588.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Oiarles  F.  Booth  against  tbe 
(^teeapeake  &  Ohio  Railway  Company  and 
others.  From  Judgment  for  pUdnttff,  defoid- 
ant  railway  company  appeals.  Affirmed. 

Shelby  ft  Shelby,  of  Lexington,  for  appel- 
lant Allen  &  Duncan,  of  Lexington,  for  v 
pellee. 

SETTLE,  J.  About  2:30  o'clock  a.  m,  on 
November  9,  1907,  the  appellee,  Chas.  F. 
Booth,  was  run  down  by  a  freight  train  of 
the  appellant,  Chesapeake  &  Ohio  Rallway 
Company,  while  he  was  walking  along  Water 
street  in  the  rear  of  the  Palace  Hotel,  city 
of  Lexington,  and  both  of  his  feet  mangled 
and  cut  off  by  the  wheels  of  the  engine, 
necessitating  the  amputation  of  both  legs 
above  the  ankle  Joint  His  left  thigh  was 
also  badly  broken  causing  an  appreciable 
shortening  of  that  limb.  This  action  was  in- 
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stitnted  bj  him  against  appellant*  Its  engi- 
neer, A.  S.  Lewis,  and  brakeman,  Bagene 
Toang,  to  recoTw  damages  for  tbeee  Injuries, 
all^^  to  bave  been  caused  by  tb^  Joint 
DegHgenoe.  The  answor  of  the  appellant,  en- 
giaeer.  and  brakeman,  denied  that  appellee's 
iajaiies  were  caused  by  their  n^llgence,  or 
tbat  of  any  of  them,  and  averred  contrlbn- 
tory  ncgllgenoe  on  the  part  of  appellee  but 
for  which  tlie  Injuries  would  not  hare  been 
recelTed.  There  were  two  trials  of  the  case. 
On  the  first  trial  the  Terdlct  of  the  Jury 
awarded  the  appellee  $15,000  damages.  The 
Jcdgmoit  on  this  verdict  was  set  aside  and 
a  new  trial  granted  by  the  circuit  court, 
because  of  error  In  the  instructions.  On  the 
second  trial  the  Jury  returned  a  verdict  in 
appellee's  favor  against  tbe  appellant,  Chesa- 
peake &  Ohio  Railway  Company,  for  $12,500, 
bat  roidered  no  verdict  as  to  the  engineer, 
Arthur  S.  Lewis.  During  the  first  trial  the 
dicnlt  court  gave  a  peremptory  instruction 
as  to  Eugene  Young,  the  brakeman,  and  by 
the  Judgment  rendered  appellee's  petition  as 
to  him  was  dismissed.  Following  the  return 
of  the  verdict  agahut  the  Chesapeake  ft  Oblo 
Railway  Company,  on  the  last  trial,  tbe  dr- 
coit  court  on  motion  of  the  engineer,  Arthur 
S.  Lewis,  treated  the  Jury's  verdict  as  a 
finding  for  him  and  altered  Ju^pment  accord- 
ing^. After  Judgment  was  altered  in  appel- 
lee's favor  winst  the  Chesapeake  ft  Ohio 
Railway  Company,  upon  tbe  verdict  returned 
against  the  latter,  it  entered  a  motion  and 
filed  KTOunds  for  a  new  trial;  but  the  mo- 
tion was  orermled,  and  from  that  Judgment 
it  baa  ai^iealed.  Appellee  has  filed  a  cross- 
appeal  from  the  Judgment  dismissing  his  ac- 
tion aa  to  brakeman  Toung,  and  also  from 
the  Judgmeot  dismissing  It  as  to  the  engineer, 
Lewis. 

la  order  to  give  an  tmderstandlng  of  the 
place  of  the  accident.  It  will  be  necessary  to 
iitate  ^t  it  occurred  on  Water  street  In  the 
rear  of  the  Palace  Hot^  at  a  point  where 
the  porcb  of  a  negro  restatirant  stands  at  a 
distance  of  fiom  four  to  nine  feet  from  one 
of  the  nomeroua  railroad  tradm  located  on 
Wattf  street,  which  street  runs  east  and 
west  through  Lexington  and  Is  largely  given 
ov«  to  railroad  uses;  behig.  In  fact,  the 
Ugbway  through  the  whole  length  of  which 
ran  the  Chesapeake  ft  Ohio  Railway  tracks 
and  theae  ot  the  Louisville  ft  Nashville  Rail- 
road, going  to  both  Louisville  and  Cincinnati. 
As  trains  pass  through  this  street  in  coming 
from  the  west,  they  cross,  amongst  other 
streeta,  Broadway,  Hill,  Tipper,  and  Lime- 
stone. In  the  order  named.  The  railroad 
track  nearest  the  restaurant  cnrvea  some- 
what west  (tf  and  In  front  of  that  building, 
■0  that  the  sooth  rail  Is  considerably  closer 
to  flie  easteni  end  of  tbe  bnildliw  than  at 
the  weatem  end  thereof.  Water  street,  from 
tts  tatanectlon  with  Limestone  to  a  point 
wdl  begnma  the  restaurant.  Is  fairly  well 
lighted. 

Jnat  before  neslvlng  Us  thjoriee,  appellee 
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left  the  Palace  Hotel  throui^  a  side  door 
opeilng  on  Water  street,  and  upon  reudilng 
that  steeet,  started,  as  he  testified,  to  go 
to  the  union  Station  for  the  purpose  of  get- 
ting information  aa  to  the  time  of  trains  run- 
ning from  Frankfort  to  ClnclnnatL  Be  had 
proceeded  along  Water  street  to  a  point  at 
the  east  end  of  the  restaurant  porch,  wboi 
he  was  struck  and  Injured  by  some  part  of 
appellant's  freight  train  known  as  second 
98,  which  bad  come  from  Louisville  and  was 
passing  east  through  Lexington.  This  train 
consisted  of  22  cars,  15  loaded  and  7  empty, 
besides  the  engine,  tender,  and  caboose.  The 
regular  arriving  time  of  No,  98  at  Lexington 
seems  to  be  about  12:60  a.  m.,  but  It  was 
running  la  two  sections  that  nlgbt,  and  the 
second  section  did  not  pass  through  Lexing- 
ton until  about  2:80  a.  m.  Tbe  engineer, 
Lewis,  and  a  fireman,  named  Stull,  were  hi 
the  cab.  The  front  brakeman,  Young,  was 
riding  on  the  pilot  of  the  engine  watching 
the  switches  In  order  tbat  he  might,  if  nec- 
essary, Jump  off  and  change  them  without 
having  the  train  to  stop.  The  conductor  and 
rear  brakeman  were  In  tbe  caboose  at  the 
rear  of  tbe  train.  It  appears  that  appel- 
lant's servants  on  the  train  claimed  not  to 
have  learned  of  the  accident  until  tbe  next 
morning,  and  the  appellee  himself  was  un- 
able to  give  any  clear  account  of  how  It  oc- 
curred other  than  to  say  tbat  as  be  was 
walking  along  something  struck  him  about 
the  blp  or  middle  of  the  body,  knocking  him 
down,  following  which  he  realized  tbat  the 
train  was  passing  over  bis  legs. 

The  engineer  and  fireman  were  both  in- 
troduced as  witnesses  on  the  two  trials  of  the 
case;  but  the  front  brakeman,  Young,  though 
sued  with  the  appellant  and  the  engineer, 
did  not  testify  on  the  last  trial,  as  be  left 
the  service  of  the  appellant  after  the  first 
trial,  and  It  was  claimed  by  the  latter  that 
his  place  of  residence  was  unknown  to  it 

It  was  Intimated  In  argument  by  appel- 
lant's counsel  that  appellee  was  Intoxicated 
at  tbe  time  of  receiving  his  Injuries,  and 
tbat  the  same  were  due  to  that  fact;  but 
wbUe  It  appeared  from  the  evidence  that  he 
had  taken  during  the  night  drinks  at  several 
saloons,  one  at  a  negro  bawdy  house,  and 
that  be  bad  a  bottle  of  whisky  in  bis  pocket 
when  struck  by  tbe  train,  tbe  evidence  stop- 
ped short  of  showing  him  to  have  been 
drunk.  He  testified  that  he  did  not  see  or 
hear  the  train  when  or  before  It  struck  him, 
and  that  It  gave  no  signal  of  Its  approach,' 
either  by  tbe  ringing  of  the  engine  bell  or 
the  blowing  of  Its  whistle;  that  when  he 
stepped  from  the  Palace  Hotel  into  Water 
street  he  looked  both  ways  to  see  If  a  train 
was  approaching,  and,  seeing  none,  he  then 
turned  and  walked  west  along  the  south 
rail  of  tbe  track  until  he  was  struck.  Appel- 
lee also  testified  tbat  bis  reason  for  selecting 
the  way  todicated  was  because  the  ground 
was  smoother  and  the  walking  better  than 
elsewhere  on  that  part  of  Wata  street  Bla 
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colUsloQ  with  tbe  train  occurred  about  190 
feet  from  where  he  entered  Water  street 
upon  leaving  the  Palace  Hotel,  and  at  a 
point  where  the  space  between  the  first  Iron 
post  in  front  of  the  restaurant  and  the  curv- 
ing track  was  only  4  feet  3  inches ;  and.  as 
the  cylinder  of  the  engine  was  shown  to  pro- 
ject about  29  Inches  from  its  body,  there  was 
left  a  space  of  1  foot  9  inches  between  tho 
engine  and  the  post  of  the  porch.  In  this 
narrow  and  manifestly  dangerous  place,  ap- 
pellee was  caught  by  the  passing  engine. 
Water  street,  at  and  contiguous  to  the  point 
of  the  accident,  was,  as  appellant's  train- 
men imew,  constantly  used  by  pedestrians 
and  vehicles,  and  therefore  a  place  where 
the  presence  of  persons  night  reasonably  be 
expected  at  any  tbne  day  or  night.  Warren 
and  Braxton,  two  of  appellee's  witnesses, 
testifled:  Tbnt  they  trere  at  tbe  time  of  the 
accident  employed  In  the  Navarre  saloon,  at 
the  corner  of  Water  and  Limestone  streets ; 
the  former  being  the  night  bartender  and 
the  latter  the  Janitor  or  waiting  man  in  the 
saloon.  That  the  saloon  was  open,  and  they 
were  awake  end  heard  the  train  by  which 
appellee  was  Injured  pass,  and  observed  that 
it  gave  no  signal  either  by  ringing  its  bell  or 
blowing  its  whistle.  Warren's  experience  of 
four  years  as  express  messenger  on  railroads 
enabled  him  to  speak  with  evident  under- 
standing of  the  operation  of  trains.  It  is 
dear  that  appellee  was  struck  by  the  pilot 
beam  or  cylinder  of  the  engine  and  his  feet 
and  1^  thrown  on  the  track,  because  his 
body  was  seen  lying  on  the  ground  by  engi- 
neer Lewis,  from  his  cab  window  as  it  pass- 
ed him ;  but  Lewis,  thinking  that  Young  had 
fallen  from  tbe  pilot,  called  to  bis  fireman 
to  know  if  Young  was  still  on  the  pilot,  and, 
being  assured  that  he  was,  assumed  he  had 
been  mistaken  In  thinking  he  saw  a  body  on 
the  ground  and  therefore  pursued  the  In- 
quiry no  farther.  It  would  seem  that  Yonng. 
from  his  position  on  the  pilot,  must  have 
seen  appellee  as  the  pilot  passed  blm;  but, 
as  he  did  not  testify,  It  cannot  actually  be 
known  what  kuowledige  he  had  on  the  sub- 
ject 

[1]  It  does  not  appear  from  the  testimony 
of  appellee,  or  any  of  his  witnesses,  tbat 
he,  In  the  matter  of  receiving  his  injuries, 
was  guilty  of  contributory  negligence;  nor 
was  such  contributory  negligence  sbown  by 
the  evidence  Introduced  in  appellant's  be- 
half. Negligence,  either  on  the  part  of  the 
person  Injured  or  the  person  or  corporation 
Inflicting  the  injury,  will  not  be  presumed, 
but  must  be  directly  proved,  or  facts  shown 
from  which  It  can  properly  be  Inferred. 
Early's  Adm'r  v.  L.  H.  &  St.  h.  Ry.  Co.,  115 
Ky,  13,  72  S.  W.  348,  24  Ky.  Law  Rep.  1807. 

In  view  of  this  well-known  rule  and  tbe 
absence  of  any  evidence  of  contributory  neg- 
ligence on  the  part  of  appellee.  It  is  mani- 
fest that  tbe  circuit  court  did  not,  as  claim- 
ed by  appellant^  ^rr  in  refusing  the  peremp> 


tory  InBtrnctlon  asked  by  it  on  the  ground 
tbat  appellee  was  gnll^  of  contributory  neg- 
ligence. 

When  Introduced  as  witnesses  in  appel- 
lant's behalf,  en^eer  Lewis  and  fireman 
Stull  testified  that  the  former  at  the  time  of 
the  accident  occupied  the  engineer's  seat 
next  to  tbe  cab  window  on  tbe  right,  tbe 
latter  a  seat  near  the  window  on  the  left 
side  of  the  cttb,  and  that  the  front  brake- 
man,  Toung,  was  riding  on  the  pilot  of  the 
engine  for  the  purpose  of  throwing  switch- 
es. However,  on  this  occasion  the  switches 
were  all  set  for  the  train,  and  there  vas  no 
occasion  for  slowing  np  ttie  train  tbat  Yonng 
might  leave  the  pilot  to  do  any  8wlt<4iing. 
They  also  testified  that  the  train  was  moving 
from  four  to  six  miles  per  hour,  and  tbat  nei- 
ther the  engineer  nor  fireman,  though  both 
daimed  to  be  keeping  a  lookout,  saw  appellee 
as  the  train  was  approaching  him,  or  when  it 
struck  him.  The  engineer  excused  his  fail- 
ure to  discover  appellee's  presence  npon 
the  ground,  that  as  he  got  near  htm  the 
curve  in  the  track  threw  the  smokestack  and 
front  of  the  engine  between  him  and  appel- 
lee; but  It  is  not  apparent  from  the  lire- 
man's  testimony  why  be  was  unable  to  see 
him.  These  witnesses  admitted  that  there 
was  no  blowing  of  the  whistle  as  the  train 
approached  the  place  of  the- accident,  but 
both  stated  that  the  engine  bell  was  ringing, 
and  had  been  from  the  time  the  train  en- 
tered the  corporate  limits  of  tbe  city  of  Lex- 
ington; and  that,  owing  to  the  absence  of 
traffic  in  the  streets  of  the  city  and  the  still- 
ness of  the  night,  the  rattling  of  the  cars  at- 
tached to  tbe  train  and  tbe  exhaust  of  tbe 
steam  from  the  oiglne  produced  a  great 
noise. 

[2-4]  Let  us  now  see  whether  appellant's 
second  contention,  tliat  it  was  entitled  to  a 
peremptory  instruction  on  tbe  ground  that 
no  negligence  on  Its  part  or  tbat  of  Its  serv- 
ants had  been  sbown,  should  be  sustained. 
We  think  appellant's  counsel  in  urging  this 
contention  i^ores  three  Important  tbiuga: 
First,  tbat  as  it  Is  admitted  the  engine 
whistle  was  not  blown  as  it  approached  tbe 
place  of  the  accident,  and  there  was  a  con- 
trariety of  evidence  as  to  whether  there  was 
any  ringing  of  the  engine  bell,  the  Jury 
should  have  been  aUowed  to  determine  tbe 
Issue  as  to  whether  appellee  received  any 
warning  of  tbe  coming  of  the  train ;  second, 
that  as  Water  street  at  the  place  of  the  ac- 
cident was  constantly  in  use,  both  day  and 
night,  by  pedestrians  and  vehicles,  or  free 
to  such  use,  a  proper  lookout  ahead  was  re- 
quired of  tbe  engineer  or  fireman  as  tbe 
train  approached  the  place  of  the  accident; 
third,  that  as  appellee  was  in  plain  view  of 
the  engineer  and  fireman,  certainly  of  tbe 
latter,  from  the  time  of  his  leaving  tbe 
Palace  Hotel,  and  there  was  sufficient  llgttt. 
It  was  the  province  of  the  jury  to  My 
whether  such  a  lookout  would  bare  dlB- 
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closed  to  the  engineer  or  fireman  Ma  pres- 
ence and  peril,  in  time  for  them  to  liave 
prevented  his  Injuries;  and  If,  as  they  testi- 
lied,  the  train's  speed  did  not  exceed  four  or 
tive  miles  per  hour,  it  would  seem  that  It 
could  have  been  stopped  before  It  struck  ap- 
pellee. In  expressing  the  view  last  above 
presented,  we  do  not  overlook  the  testimony 
of  the  CTgineer,  to  the  effect  that  a  curve  In 
the  track  near  the  place  of  the  accident  caus- 
ed the  engine  to  obstruct,  for  a  short  time, 
his  view  thereof;  but  the  photographs  found 
in  the  record  do  not  show  that  the  curve  In 
the  track  was  so  pronounced  as  to  produce 
the  effect  claimed  by  the  engineer.  At  any 
rate,  the  obstruction  of  the  engineer's  view 
by  the  engine  was  but  fleeting.  Therefore  It 
Is  doabtfui  whether  It  had  any  appreciable 
effect  in  prev^tlng  bim  from  seeing  appellee. 

[S]  If,  however,  as  Insisted  for  appellant, 
the  curve  in  the  track  and  consequent  Inter- 
ference of  the  boiler  of  the  engine  so  ob- 
structed the  engineer's  vision  as  to  altogeth- 
er prevent  Mm  from  discovering  appellee's 
Iiresmce  on  the  street,  that  fact,  though  It 
might  exonerate  the  engineer  of  the  charge 
of  negligence,  did  not  relieve  the  fireman  of 
the  duty,  owing  by  him  to  the  public  and  ap- 
pellee, of  maintaining  the  necessary  lookout 
ahead  of  the  moving  train.  Indeed,  If  the 
drcnmstanoes  were  such  as  that  the  engineer 
coald  not  maintain  the  lookout,  it  was  the 
more  Incumbent  on  the  fireman  to  perform 
tliat  duty;  and  we  do  not  find  that  the  evi- 
dence furnishes  any  sufficient  showing  of  his 
harlniT  performed  ic,  or  excuse  for  bis  fail- 
ure to  do  so.  In  our  view  of  the  case,  the 
facts  were  such  as  to  allow  the  Inference  that 
aKKllee's  injuries  were  caused  by  the  negli- 
gence of  appellant's  e^ginew  and  fireman,  or, 
at  any  rate,  by  the  negligence  of  the  latter, 
and.  the  Jury  having  by  their  verdict  so 
found,  appellant  is  chargeable  with  such  neg- 
ligence and  responsible  for  the  consequences 
thereof,  as  further  fOnnd  by  them. 

We  have  repeatedly  held  that  in  cities  and 
towns  where  the  population  Is  dense,  and  a 
street  is  occupied  by  the  tracks  of  a  railroad 
company,  the  latter  Is  bound  to  operate  its 
trains,  both  day  and  night,  at  a  moderate 
rate  of  speed,  give  the  customary  notice  of 
their  axvroach,  maintain  a  proper  lookout, 
and  take  such  other  precautions,  as  circum- 
stances and  the  exercise  of  ordinary  care 
may  require  for  the  security  of  life.  L.  ft  N, 
R.  a.  Co.  V.  McXory's  Adm'r,  128  Ky.  408, 
108  S.  W.  89^  32  Ky.  Law  Rep.  1266,  17  L.  R. 

A.  (N.  S.)  224,  120  Am.  St  Rep.  308;  I.  a 
R.  R.  Co.  T.  Murphy's  Adm'r,  123  Ky.  787,  97 
S.  W.  729.  30  Ky.  Law  Rep.  93, 11  L.  R.  A  (N. 
S.)  352;  I.  C.  R.  R.  Co.  T.  Flaherty,  139  Ky. 
147,  120  S.  W.  558;  L.  ft  N.  R.  R.  Co.  v. 
Potts,  02  Ky.  30,  17  S.  W.  185,  13  Ky.  Law 
Rep.  344;  L.  ft  N.  R.  R.  Ca  v.  Cummins' 
Adm'r,  111  Ky.  333,  63  S.  W.  504,  23  Ky. 
Law  Rep.  681;  Rader's  Adm'x  v.  L.  ft  N.  K. 

B.  Co..  126  Ky.  722,  101  S.  W.  774,  31  Ky. 

14SS.W.-a 


Law  Rep.  1105;  L.  ft  N.  R.  R.  Co.  T.  Trialer, 
140  Ky.  447,  131  S.  W.  198. 

In  I.  C.  li.  R.  Co.  V.  Flaherty,  supra,  it  ap- 
pears that  the  plaintiff  when  struck  by  the 
train  was  walking  on  the  railroad  track, 
where  persons  were  licensed  to  go  and  ac- 
customed to  use  it,  and,  although  he  could 
easily  have  stepped  off  the  track  and  out  of 
the  way  of  the  train  had  he  seen  it  or  been 
warned  of  its  coming,  it  was  held  that  nei- 
ther this  fact  nor  his  failure  to  look  for  the 
train  authorized  a  peremptory  Instruction  for 
the  railroad  company,  as  there  was  evidence 
conducing  to  prove  that  no  lookout  was 
maintained  by  the  engineer  or  fireman  of  the 
train,  and  that  by  a  proper  lookout  they 
could  have  discovered  his  danger  In  time  to 
hare  warned  him  thereof  and  prevent  the 
train  from  striking  him;  In  other  words,  it 
was  held  in  that  case  that  the  question 
whether  the  plaintiff  was  guilty  of  contriba- 
tory  n^llgence  was  for  the  Jury. 

[I]  While  appellee,  by  tundng  his  head, 
would  doubtless  have  seen  the  opproachlng 
train  In  time  to  have  avoided  his  injuries,  it 
cannot  be  said  that  his  failure  to  do  so  was 
per  ae  negligence;  nor  did  such  failure  re- 
lieve appellant  and  those  in  charge  of  the 
train  from  the  duty  of  exercising  ordinary 
care  to  discover  his  presence,  and  like  care 
to  avoid  injuring  him. 

[7]  This  duty  should  have  been  performed 
by  maintaining  a  proper  lookout  from  the  en- 
gine and  giving  the  customary  signal  of  the 
approach  of  the  train.  If  those  In  charge  of 
the  train  foiled  to  maintain  a  lookout  or  to 
give  the  necessary  signals,  such  failure  con- 
stituted negligence;  and  If  by  reason  thereof 
appellee  was  Injured  by  the  train,  he  was 
clearly  entitled  to  recover. 

[I]  On  the  other  hand,  while  appellee,  In 
walking  upon  a  street  containing  appellant's 
railroad  track,  had  the  right  to  rely  upon  Its 
faring  the  customary  sli^ls  of  the  more- 
ments  of  its  trains  on  such  street,  it  was  his 
duty  to  use  ordinary  care  for  his  own  safety; 
and  If  he  failed  to  use  such  care,  and  snch 
follnre  contribnted  to  bis  injuries  to  such  an 
extent  tbat,  but  for  same,  he  would  not  have 
been  injured,  no  liability  should  have  been 
fiistened  upon  appelant  because  of  aacb  In- 
juries. 

[I]  In  view  of  the  evidence  tending  to 
show  the  failure  of  appellant's  engineer  and 
fireman  to  maintain  a  proper  lookout,  or  ^ve 
proper  warning  to  appellee  of  the  approach 
of  the  train,  no  reason  Is  apparent  for  sus- 
taining its  contention  that  the  verdict  was 
Bagrantly  against  tlie  evidence.  Whether,  in 
view  of  the  evidence  Introduced  in  appellant's 
behalf.  It  can  be  said  the  verdict  was  against 
the  weight  of  the  evidence,  it  is  not  our  prov- 
ince to  determine.  Our  duty  goes  no  farther 
than  to  decide  that  there  was  evidence  to 
support  the  verdict.  Therefore  It  must  stand, 
unless  It  Is  apparent  from  the  record  that 
there  was  error  in  some  ruling  of  the  trial 
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court  that  can  be  said  to  have  prejudiced  the 
substantial  rights  of  the  appellant 

[10]  Without  discussing  in  detail  the  ob- 
jections made  by  appellant's  counsel  to  the 
instructions  given  by  the  trial  court,  we  are 
constrained  to  say  that  they  are,  in  some  re- 
spects, Inaptly  expressed;  but  the  objectloual 
phraseology  is,  in  our  opinion,  free  from  sub- 
Btantial  error.  While  the  word  "IT'  should 
have  been  substituted  for  "when"  In  defining 
the  duty  of  the  engineer  in  the  third  in- 
struction, this  error  could  not  have  misled 
the  Jury.  The  Instructions  properly  defined 
the  duties  of  those  in  charge  of  appellant's 
train  and  that  of  appellee,  as  well,  and  ad- 
vised the  Jury  what  act  or  omission  on  the 
part  of  each  would  constitute  n^ligence. 
They  also  properly  defined  "negligence,"  "or- 
dinary care,"  and  the  "measure  of  damages," 
and,  as  a  whole,  fairly  stated  for  the  guid- 
ance of  the  jury  the  entire  law  applicable 
to  the  Issue  of  fact  submitted  to  them ;  and, 
this  being  true,  the  rejection  of  the  Instruc- 
tion offered  by  the  appellant  was  not  error. 

[11]  It  is  strenuously  urged  by  appel- 
lant's counsel  as  a  ground  for  reversal,  that 
the  Judgment  against  the  appellant  was  not 
authorized  by  the  verdict,  although  it  fonnd 
against  it  The  verdict  reads  as  follows: 
"We,  the  jury,  find  for  the  plaintiff  against 
the  defendant,  Chesapeake  &  Ohio  Railway 
Company,  in  the  sum  of  twelve  thousand 
and  five  hundred  dollars  (¥12,500.00)."  This 
contention  rests  upon  three  propositions: 
First,  that,  as  the  verdict  of  the  Jury  was 
silent  as  to  the  engineer  Lewis,  it  was  in 
effect  a  finding  In  bis  favor;  therefore  the 
Judgment  entered  for  Lewis  was  proper. 
Second,  that  appellant's  liability  depends 
upon  the  negligence  of  Lewis,  and  unless  he 
was  Deglii^ent  no  liability  could  be  imposed 
upon  the  appellant  Third,  that  tbe  failure 
of  the  Jury  to  find  against  Lewis  made  the 
verdict  against  tbe  appellant  Inconsistent 
and  contradictory  and  barred  appellee's  right 
to  recover  against  appellant 

[12, 13]  If  we  were  of  the  opinion  that  ap- 
pellee's right  of  recovery  depended  alone  up- 
on the  showing  of  negligence  upon  tbe  part 
of  the  engineer,  Lewis,  an  elaborate  discus- 
sion of  the  propositions  underlying  this  con- 
tention would  be  deemed  necessary ;  but  as 
there  are,  as  we  shall  presently  see,  other 
grounds  upon  which  to  sustain  tbe  Judgment, 
we  think  it  sufficient  to  say  that,  when  de- 
fendants Jointly  sued  are  severally  liable,  a 
verdict  against  one  may  be  good,  although 
there  is  no  finding  as  to  the  other.  Nor  in 
such  case  would  it  necessarily  follow  that 
judgment  should  go  In  favor  of  the  defend- 
ant as  to  whom  there  was  no  finding.  But 
when  the  silence  of  the  verdict  as  to  him,  in- 
terpreted in  the  light  of  the  record,  clearly 
implies  an  Intention  on  the  part  of  the  jury 
to  find  in  his  favor,  judgment,  in  that  event, 
should  be  entered  for  him. 

An  illustration  of  our  meaning  mny  be 
found  in  the  case  of  Pittsburg,  C,  a  &  St 


L.  Ry.  Co.  V.  Darlington,  129  Ky.  266,  111 
S.  W.  360,  33  Ky.  Law  Rep.  818,  which  was 
an  action  brought  against  the  railroad  com- 
pany named  and  the  Louisville  &  Nashville 
Railroad  Company  by  the  administrator  of 
Darlington,  who  was  killed  in  a  collision  oc- 
curring between  the  trains  of  the  two  com- 
panies. The  verdict  returned  by  the  jury 
was  as  follows:  "We,  the  jury,  find  a  ver- 
dict for  the  plaintiff  to  the  amount  of  ¥10,- 
000.00  and  fix  the  blame  on  the  Pennsylvania 
Railroad  Company."  The  Pennsylvania  Rail- 
road Company  was  not  sued  in  tbe  action, 
but  the  Pittsburg,  Cincinnati,  Chicago  &  St 
Louis  Railway  Company  being  a  subsidiary 
corporation  of  the  ^nnsylvania  Company, 
and  both  owned  by  a  common  owner,  it  was 
universally  known  as  and  called  the  Penn- 
sylvania Railroad  Company,  Judgment  was 
entered  upon  the  verdict  In  favor  of  the 
plaintiff  and  against  the  Pittsburg,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company 
for  the  amount  of  the  verdict;  but  no  judg- 
ment was  rendered  for  or  against  the  Louis- 
ville &  Nashville  Railroad  Company.  It  was 
urged  on  motion  for  new  trial  and  on  appeal 
that  the  verdict  as  returned  did  not  war- 
rant the  entry  of  any  judgment;  but,  In  re- 
jecting that  contention,  we  held  that,  in  con- 
struing the  verdict,  the  intent  of  the  jury 
was  to  be  sought  in  the  language  used  in  tbe 
verdict,  interpreted  in  the  light  of  the  rec- 
ord, and,  for  that  punwse,  resort  might  be 
had  to  tbe  pleadings  and  other  parts  of  the 
record;  and  though  the  evidence  was  not 
made  a  part  of  the  record  in  the  manner 
pointed  out  by  Kentucky  Statutes  1903,  J 
4639,  the  court  could  consult  Its  own  recol- 
lection o'f  the  evidence,  as  well  as  the  flies 
of  the  court,  In  order  to  understand  what 
the  jury  meant  by  its  verdict.  Therefore  the 
judgment  entered  upon  the  verdict  against 
the  Pittsburg,  Cincinnati,  Chicago  &  St  Louia 
Railway  Company  was  affirmed. 

Although  the  Louisville  &  Nashville  Rail- 
road Company  did  not  complain  of  the  fail- 
ure of  tbe  trial  court  to  enter  a  Judgment 
in  its  favor,  in  response  to  the  complaint 
of  the  Pittsburg,  CInchinatl.  Chicago  *  Si. 
Louis  Railway  Company  that  the  verdict 
was  Incomplete,  because  it  did  not  pass  up- 
on the  question  of  the  liability  of  tbe  Lou- 
isville &  Nashville  Railroad  Company,  we 
in  the  opinion  said :  "Bxit  we  think  It  did. 
The  effect  of  the  verdict,  and  the  evident 
intent  of  the  Jury,  was  to  find  that  the  Lou- 
isville &  Nashville  Railroad  Company  was 
not  negligent  la  the  matter.  It  was  equiv- 
alent to  a  verdict  In  its  behalf,  and  the  judc- 
ment  should  have  been  accordingly."  Buck- 
eye Engine  Co.  v.  Buckwalter,  61  S.  W.  26.1. 
22  Ky.  Law  Rep.  1706;  Brannin  &  Smith  v. 
Foree's  Adm'r,  12  B.  Mon.  506;  Milier  v. 
Shaekleford.  4  Dana,  264;  Handley  v.  Law- 
ley.  90  Ala.  527,  8  South.  101;  Maynard  v. 
Ponder.  75  Oa.  664. 

In  the  case  of  I.  C.  R.  R.  Co.  t.  Murphy. 
123  Ky.  787.  97  S.  W.  729.  30  Ky.  Law  Rep. 
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93,  U  R.  A.  (N.  S.)  352,  a  reversal  of  the  ' 
Jadsment  against  the  railroad  comimny  was  , 
asked  because  the  verdict  was  silent  as  to 
the  engineer,  who  was  Jointly  sued  with  It. 
It  was  Insisted  that  the  verdict  was  Incom- 
plete, and  that  the  judgment  should  not  have 
beai  entered  against  the  company ;  but  this 
contention  was  rejected,  and  the  Judgment, 
as  entered,  affirmed. 

In  the  case  of  Probst  v.  Hlnesley,  133  Ky. 
64. 117  S.  W.  389,  In  which  a  similar  verdict 
was  returned  by  the  jury,  the  same  concla- 
Mon  was  reached  hy  the  court   It  is  mani- 
fest from  the  authorities,  supra,  that  the' 
silence  of  the  verdict  as  to  one  defendant  Is 
not  In  law  a  finding  In  his  favor,  unless  such 
appears  to  be  the  Jury's  intention.  But  if  we 
accept  the  silence  of  the  verdict  in  respect  to  ' 
the  mglneer,  Lewis,  as  a  finding  that  he  was 
not  negligent,  that  fact  did  not  deprive  ap- ! 
pellee  of  the  right  of  a  Judgment  against  ap- ! 
pellant.  upon  the  finding  as  to  It   We  may  ! 
even  concede  that  the  engineer's  view  of  the 
pliice  of  the  accident  was  so  obstructed  by  i 
tbe  rnfdne,  before  and  at  the  time  appellee 
was  Injured,  that  he  did  not  see  him;  but  tt  ; 
should  not  be  overlooked  that  the  fireman, 
Stnll.  was  at  the  time  on  the  engine,  and,  as  [ 
it  wna  as  much  his  duty  as  that  of  the  en-  i 
fflneer  to  keep  a  lookout  ahead  of  the  train,  i 
and  it  was  not  made  to  appear  froDivthe  evi- . 
dence  that  there  was  any  obstruction  in  tbe 
way  of  his  seeing  the  appellee  as  tbe  train ' 
approached  him,  In  time  to  have  warned  him 
of  his  danger  or  to  have  stopped  the  train 
bi  order  to  prevent  his  Injuries,  these  facta , 
famished  proof  of  his  negligence  and  au-  j 
thorfzed  the  condnsion  upon  the  part  of  the ' 
Jnry  that  such  negligence  caused  appellee's 
Injuries.  I 

[14]  It  la  true  Stnll  testified  that  he  was' 
mntntatnlng  a  lookout  and  did  not  see  appel- 1 
lee:  hut  tbe  jury  were  not  bound  by  his' 
fitatement,  ss  the  drcnnutances  were  such : 
IS  to  show  that  there  was  nothing  to  prevent ' 
his  seeing  appellee  as  the  train  approached . 
bim  If  a  loolEont  had  been  maintained  by  | 
bim.  There  was  no  attempt  made  to  show 
that  the  fireman's  vision  was  in  any  way 
o1«tructed,  as  was  the  engineer's,  or  that  be 
vas  engaged  In  any  other  necessary  duty 
TThlch  prevented  him  from  keeping  a  lookout 
tt  tbe  time. 

Tt  was  also  as  much  his  duty  aa  It  was 
tliit  of  the  en^neer  to  see  to  It  that  tbe  bell  i 
was  kept  ringing  or  the  whittle  occasionally 
blown,  as  tbe  train  moved  along  Water 
«treet  for  the  pUi^Mse  of  warning  persons, 
who  mfght  be  on  the  street  of  the  coming  of 
tbe  train:  and  there  was  evidence,  as  prevl- 
ODsly  stated,  tending  to  show  that  there  ms 
no  ringing  of  the  bell  or  other  signal  given, 
at  the  train  approached  and  struck  appellee, 
and.  if  the  bell  was  not  ringing.  It  was  as 
modi  bla  fault  as  that  of  the  engineer. 

So  If  there  was  a  failure  to  ring  tbe  htSl 
or  maintain  a  lookout,  it  does  no  violence  to 
tbe  fticts  to  infer  that  It  was  due  to  tbe  neg- 


ligence of  the  fireman,  for  which  tbe  appel- 
lant was  and  Is  responsible. 

In  view  of  these-  facts,  there  1b  no  ground 
for  appellant's  contention  that  tbe  verdict 
was  unsupported  by  tbe  evidence.  In  reach- 
ing the  above  conclusion,  we  have  not  ta£:en 
Into  account  appellee's  contention  as  to  tbe 
negligence  of  l^e  brakeman.  Young,  as  to 
whom  there  was  a  nonsuit  on  the  first  trial 
upon  the  ground  he  was  not  charged  with 
tbe  duty  of  malntalnhig  a  lookout  from  the 
train. 

It  being  apparent  from  the  evidmce  that 
tbe  liability  of  tbe  appellant  was  not  depend- 
ent solely  upon  the  negligence  of  the  engi- 
neer, we  cannot  sustain  appellant's  final  con- 
tention that  the  failure  of  tbe  Jury  to  find 
against  the  engineer,  Lewis,  made  the  ver- 
dict against  the  appellant  inconsistent  or  con- 
tradictory, and  barred  appellee's  right  to  re- 
cover against  appellant  Obviously,  if  the 
master's  liability  Is  not  predicated  solely 
upon  the  negligence  of  a  particular  agent  a 
finding  In  favor  of  tbe  agent  Is  not  inconsis- 
tent with  the  master's  being  liable  by  reafeoii 
of  his  own,  or  another  agent's,  negligence. 
Therefore,  if  It  appear  that  the  particular 
agent  was  not  negligent  and  that  the  master 
or  another  agent  was  negligent,  tbe  principle 
contended  for  would  have  no  application. 
We  think  the  case  of  I.  0.  R.  R.  Co.  v.  Mur- 
phy, supra,  conclusive  of  this  question,  in  the 
opinion  of  which  It  is  said:  "It  Is  argued 
that  the  Jnry,  through  some  prejudice  against 
the  corporation,  refused  to  obey  the  court's 
Instmctiotts,  and  from  this  circumstance  It 
ts  claimed  that  tbe  verdict  Is  unsupported 
by  tbe  evidence,  because.  If  there  was  not 
enough  evidence  to  Justify  tbe  Jury  In  their 
own  opinion  to  find  a  verdict  agrtinst  the  en- 
gineer, of  necessity,  there  was  also  a  lack  of 
evidence  to  Justify  a  verdict  against  hia  prin- 
cipal, who  coald  be  held  resx>onslble  only  upon 
his  negligence.  •  •  •  It  does  not  follow 
that  tbe  same  verdict  need  have  been  render- 
ed against  tbe  company  and  its  engineer.  We 
can  think  of  cases  where  possibly  tbe  en- 
gineer ought  to  be  held  to  the  stricter  ac- 
count, and  vice  versa;  but  let  that  be  as  It 
mny.  If  the  plaintiff  is  entitled  to  bis  verdict 
against  two  tort-feasors,  but  the  Jury  are 
able  to  agree  only  as  to  one  of  them,  and 
gives  a  verdict  accordingly,  we  know  of  no 
law  that  prevents  the  plaintiff  from  having 
at  least  what  the  Jnry  has  given  him.  If  be 
failed  to  get  the  verdict  against  another  al- 
so liable,  the  plaintiff  may  be  aggrieved,  but 
not  the  defendant  As  to  tbe  effect  of  the 
action  of  the  jury's  Mllng  to  respond  to 
tbe  court's  Instructions  as  to  the  conductor'^ 
liability,  perhaps  the  conductor  la  aggrieved ; 
but  that  cannot  avail  the  railroad  company.'* 
Oulf.  etc.,  By.  Co.  v.  Tames,  73  Tex.  12,  10 
S.  W.  744,  15  Am.  St  Rep.  743;  Benden- 
baugfa  v.  So.  By.  Co.,  69  S.  a  1,  48  S.  B.  63; 
C,  X.  O.  &  T.  P.  B.  a  Co.  T.  Silvers,  12ft 
S.  W.  m 
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The  correctness  of  the  ruling  announced  In 
the  cases,  supra,  is  recognized  In  some  of  the 
coses  cited  by  appellant's  counsel.  For  In- 
stance, in  the  case  of  Doremus  t.  Boot,  23 
Wash.  710,  63  Pac.  572,  54  L.  R.  A.  649, 
principally  relied  upon  by  counsel  in  support 
of  the  claim  that  the  Judgment  entered  in 
favor  of  Lewis  was  inconsistent  with  the 
verdict  against  the  appellant,  it  will  be 
found  that  the  opinion  was  predicated  upou 
the  finding  that  the  only  negligence  charged 
or  proved  against  the  company  was  that  of 
the  engineer,  Root,  and  in  the  opinion  it  Is 
said :  "While  there  is  a  general  allegation  in 
the  complaint  that  the  appellant  itself  was 
negligent,  the  complaint  as  a  whole  nega- 
tives the  idea  that  there  was  negligence  on 
the  part  of  the  appellant,  or  any  of  its  of- 
ficers or  employes  other  than  the  negligence 
of  the  defendant  Root"  Obviously,  the  facts 
were  unlike  those  in  the  instant  case,  be- 
cause  here  negligence  was  shown  on  the 
part  of  the  flremaDt  to  say  nothing  of  the 
brakeman,  Young. 

It  being  apparent,  from  what  was  said  In 
argument  by  appellee's  counsel,  that  he  docs 
not  nsk  a  decision  on  the  questions  raised 
by  his  cross-appeal  from  the  judgment  dis- 
missing the  action  as  to  Toung,  or  that  from 
the  Judgment  in  behalf  of  Lewis,  if  the  Judg- 
ment in  his  favor  against  the  Chesapeake  & 
Ohio  Railway  Company  is  affirmed,  we  will 
not  consider  the  cross-appeals. 

For  the  reasons  indicated  in  the  opinion, 
the  Judgment  is  affirmed  on  the  original  and 
cross  appeals. 


CITY  OP  COVINGTON  et  aL  v.  BUSSART 
et  al. 

(Court  of  Appeals  of  Eeatucfcy.   June  21, 

1912.) 

1.  MUNICIPAI,  COBPOBATIONB   (§  36*)— TAXA- 
TION—ANNEXATION  or  TebBITOBT  TO  ClTV. 

Ky.  St  f  8063,  provides  that  whenever  a 
city  shall  annex  any  city  or  town  the  annexing 
city  sliall  be  bound  for  all  the  debts  and  liabili- 
ties of  the  city  or  territory  annexed,  by  reason 
of  :he  same  being  then  or  theretofore  a  part  of 
any  turnpike  road  district  or  other  taxing  dis- 
trict, and  the  annexing  city  Bhall  assume  and 
pay  such  indebtedness  or  liability,  so  that  aft- 
er annexation  the  burden  of  taxation  shall  be 
uniform  tfaroughout  the  whole  city;  hut  noth- 
ing therein  should  be  construed  to  impose  on 
any  city  any  liability  for  the  payment  of  such 
taxes,  when  the  same,  under  the  laws  gOTeru- 
ing  the  construction  of  such  turnpikes,  were 
theretofore  excepted  from  payment  thereof, 
etc  Held,  that  such  act,  read  as  a  whole,  was 
intended  to  permit  a  ci^  of  the  second  class 
to  annex  other  territory  and  assume  its  tax 
burden  with  a  consequent  entialization  of  taxa- 
tion, BO  that,  where  land  subject  to  a  turnpike 
tax  had  been  first  annexed  to  the  town  of 
Central  Covington,  and  then  the  whole  of  such 
town  annexed  to  Covington,  the  city  was  not 
reUeved  by  the  proviso  of  the  act  from  liability 
for  the  turnpike  taxes,  though,  prior  to  such 
annexation,  it  had  not  been  liable  therefor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  105-111;  Dec.  Dig. 


2.  CoNSTiTunowAi,  Law  (§  46*)— Statctes- 

CONSTITUTIONAI,  QUESTION— PLK  A  DIN  O. 

Where  a  city,  after  aanexation  of  certain 
territory,  which  was  subject  to  payment  of 
turnpike  taxes,  denied  liability  for  such  taxes, 
imposed  by  Ky.  St  f  3053,  claiming  that  the 
statute  was  nnconetitutional,  because  at  the 
time  the  property  was  annexed  to  the  town  of 
Covington^  which  In  turn  was  annexed  to  de- 
fendant city,  defendant's  bonded  indebtedness 
was  within  $75,000  of  the  Ihnit  imposed  by 
Const  I  158,  and  that  the  remaining  turnpike 
bonds  outstanding  amounted  to  more  thaa 
$200,000,  the  city's  answer,  stating  such  facts, 
but  failing  to  allege  what  pronortion  of  the  en- 
tire bond  issue  of  $200,000  was  properly 
chargeable  to  and  to  be  collected  from  assess- 
ments against  the  property  In  question,  was  in- 
sufficient to  raise  the  constitutionality  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional haw.  Cent  Dig.  §S  43-15;  Dec.  Dig.  S 
46.*] 

Appeal  from  Circuit  Court,  Kenton  Coun* 
ty,  Common  Law  and  Equity  Division. 

Action  by  H.  Bussart  and  others  against 
the  City  of  Covington  and  others.  Judg- 
ment for  complainants,  and  defendants  ap- 
peaL  Afilrmed. 

Stephens  L.  Blakely,  of  Covington,  for  ap- 
pellants. Hall  &  Adams  and  Walker  O. 
Hall,  all  of  Covington,  for  appellees. 

WINN,  j;  The  earlier  facts  in  this  case 
are  to  be  gained  from  the  statement  open- 
ing the  opinion  in  Carpenter,  etc.,  v.  Town 
of  Central  Covington,  etc.,  119  Ky.  785,  81  S. 
W.  919,  26  Ky.  Law  Rep.  430.  The  proper- 
ty, the  taxes  upon  which  are  in  question 
here,  is  of  the  same  location  as  the  property 
named  In  the  opinion  supra. 

Following  the  ruling  in  that  case,  where- 
in It  was  held  that,  notwithstanding  Its  an- 
nexation by  the  town  of  Central  Covington, 
this  particular  property  remained  subject  to 
taxation  for  the  turnpike  roa4  purposes 
named  In  that  opinion,  the  General  Assem- 
bly, in  1906,  enacted  section  3053  of  the  Ken- 
tucky Statutes.  In  January,  1908,  the  city 
of  Covington  annexed  the  town  of  Central 
Covington,  which,  as  set  out  in  the  opinion 
supra,  had  already  annexed  the  particular 
territory  named  in  the  Carpenter  opinion 
and  now  under  consideration  in  this  case. 
Thereupon  the  owners  of  this  property 
brought  this  action,  seeking  to  compel  the 
city  of  Covington  to  assume  and  pay  the 
same  character  of  turnpike  construction  tax- 
es which  were  the  subject  of  the  litigation 
in  the  Carpenter  Case.  Upon  a  hearing  the 
circuit  court  sustained  the  contention  of  the 
property  holders,  and  held  that  the  city  of 
Covington  was  liable  for  this  burden.  This 
appeal  Is  from  that  Judgment  Two  errors 
are  complained  of. 

[1]  The  first  Is  that  the  act  in  question, 
by  its  phraseology,  and  especially  by  the 
clause  which  provided  that  nothing  In  tiie 
act  should  be  construed  to  Impose  upon  any 
city  any  liability  for  the  payment  of  taxes 
wher^  under  the  laws  governing  the  con- 
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gtroctlon  of  turnpikes,  they  were  exempted 
from  the  payment  of  turupike  charges,  ex- 
empted the  city  of  Covington  from  the  pay- 
ment of  the  particular  tax  In  question  here, 
aotwlthstandiug  the  fact  that  It  bad  annex- 
ed this  particular  territory.  To  this  we 
cannot  accede.  The  language  of  the  act  In 
question  la  confusing.  If  we  should  con- 
sider alone  the  particular  language  named, 
TKc  nii^t  be  led  to  conclude  that  the  statute 
continued  to  exempt  tbe  city  of  Covington, 
n-bleli  had  theretofore  been  exempt  from 
these  turnpike  charges.  But  the  act  in  ques- 
tion moat  be  read  as  a  whole.  It  was  a 
remedial  and  preparatory  statute,  adopted 
for  the  purpose  of  permitting  a  city  of  the 
second  class  to  annex  other  territory,  and  to 
assume  its  tax  burdens,  with  a  consequent 
equalization  of  taxation.  Its  very  language 
declares  that  turnpike  construction  taxes 
were  to  be  a  part  of  the  burden  assumed  by 
the  annexing  city.  To  adopt  the  construc- 
tion of  tbe  act  sought  to  .be  placed  upon  it 
by  tbe  appellants  would  render  It  nugatory 
and  tlie  work  of  the  General  Assembly  idle. 
We  most  take  ita  spirit,  rather  than  the 
awkward  language  involved;  and  when  we 
do  we  find  that  the  clear  purpose  of  the 
General  Assembly  In  the  enactment  of  this 
remedial  legislation  was  to  place  the  burden 
of  these  taxes  upon  the  city  which  might, 
by  annexation,  take  ovef  the  territory  there- 
tofore subject  to  the  burden.  This  the  city 
of  Covington  knew  when  It  annexed  this  ter- 
ritory; and  it  should  accept  the  burden 
along  with  the  benefits.  Any  other  ascer- 
tainment of  the  intent  of  tbe  statute  would 
lead  ns  to  an  absurdity.  A  remedial  stat- 
ute is  to  have  a  liberal  construction. 

Upon  this  same  branch  of  the  case,  It  is 
argued  for  the  appellants  that,  Inasmuch  as 
tbe  territory  annexed  was  that  of  tbe  entire 
town  of  Central  Covington,  and  not  that  of 
a  part  of  the  city  or  town,  the  act,  by  its 
terms,  had  no  application.  Upon  this  branch 
of  the  case,  it  suffices  to  say  tttat  the  whole 
embraces  every  part.  As  was  said  by  the 
trial  Judge  below,  it  would  be  an  unreasona- 
ble construction  to  hold  that  if  tbe  city  of 


Covington  should  annex  all  of  Central  Cov- 
ington, save  one  square,  it  would  become  li- 
able for  the  tax ;  but  that,  if  It  took  In  this 
other  square  as  well,  the  city  of  Oovlngton 
would  be  exempt  from  the  tax. 

[2]  The  second  ground  of  appeal  is  that 
the  l^slation  in  question  was  unconstitu- 
tional. This  ground  Is  based  upon  the  third 
paragraph  of  the  answer,  to  which  demurrer 
was  sustained,  and  Is  as  follows:  "Further 
answering,  these  defendants  say  that  at  the 
time  of  the  annexation  of  the  town  of  Cen- 
tral Covington  the  bonded  Indebtedness  of 
the  city  of  Covington  was  within  $75,000  of 
the  limit  Imposed  by  section  158  of  the  Gon- 
Btltiptlon  of  tbe  state  of  Kentucky,  and  that 
the  remaining  turnpike  bonds  outstanding 
amounted  to  more  than  $200,000."  The  facts 
stated  In  this  pleading  are  not  sufilclent  to 
raise  tbe  constitutional  question.  The  para- 
graph quoted  does  not  state  what  proportion 
of  the  entire  bond  issue  of  $200,000  was  prop- 
erly chargeable  to  and  to  be  collected  from 
assessments  against  the  property  In  question. 
Had  the  defendants  set  up  the  precise 
amount  of  the  bond  issue  chargeable  against 
this  property,  showing  that  such  amount 
would  bring  the  entire  indebtedness  of  the 
city  of  Covington  above  and  beyond  the  lim- 
it named  In  section  158  of  tbe  Constitution, 
some  question  might  be  presented;  but,  in 
tbe  absence  of  a  statement  of  fact  showing 
what  would  be  the  additional  indebtedness 
Imposed  upon  the  city  of  Covington  by  Its 
assumption  of  the  bonds  against  this  particu- 
lar property,  we  have  no  occasion  to  give 
further  attention  to  nor  to  express  any  opin- 
ion upon  this  objection. 

Upon  the  whole  case.  It  seems  clear  to  us 
that  the  remedial  statute  named,  introduced 
by  the  Kenton  county  member  of  the  General 
Assembly,  was  enacted  for  tbe  express  pur- 
pose of  meeting  the  annexation  difficulties 
exhibited  In  the  Carpenter  Case,  supra ;  and 
the  defendants  have  failed  to  exhibit  any 
valid  reason  why  the  purpose  and  effect  of 
that  statute  should  not  be  applied  In  the 
case  at  t>ar. 

The  Judgment  of  the  trial  court  Is  affirmed. 
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TRANER  T.  SPHALERITE  MINING  CO..  Inc. 
(Supreme  Court  of  Missouri,  Division  No  1. 
May  31,  1912.) 

1.  Appeal  and  Ebbob  (|  Review— 

HABlTLEsa  EBROB. 
Undfir  Rpv.  8t  1909,  »  1850  2088.  re- 
Bpectively.  providing  that  in  a  civil  action  for 
error  to  be  revoraible  it  must  affect  the  sub- 
stantial rights  of  the  adverse  party  and  mate- 
rially affect  the  merits,  error  in  instractionB 
and  in  the  admission  of  evidence  for  defendant 
is  harmless  as  to  a  plaintiff  who,  as  matter  of 
law,  failed  to  make  out  a  case;  those  errors 
merely  affecting  the  manner  of  the  submission 
ot  the  case,  and  not  bis  sabstantlal  rights. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  40BS,  4036;  Dec  Dig.  | 
1029.*]  * 

2.  Masteb  and  Sbbvant  (}  278*)— Injttbt  to 
Sebvant- Neoliobnob   or   Masteb  —  Bvx- 

DENCR. 

Evidence  in  an  action  by  a  servant  en- 
gaged in  blasting  and  injured  by  the  premature 
explosion  of  a  shot  field  insufficient  to  show  a 
change  in  the  powder  supplied  to  falm  by  the 
master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  954-072,  077;  Dec.  Dig. 
I  278.*] 

8.  Masteb  and  Servant  (K  217.  234*)-In- 
JUBIES  TO  Sebvant— Sebvant'b  Right  op 
Recovery. 

A  drillman  in  a  mine  injured  while  loading 
a  shot  cannot  recover,  where,  with  knowledge 
that  ttie  fulminating  cap  would  not  fit  in  the 
hole  fn  the  stick  of  powder,  he  attempted  to 
tamp  it  in  the  drill  hole,  which  was  in  flint, 
with  an  iron  bar,  and  it  not  being  shown  that  the 
master  knew  of  the  dangerous  condition  of  the 
shot;  he  eitlier  being  guilty  of  contributory 
negligence  or  having  assumed  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  574-000,  6S4-680,  70(^- 
709;  Dec.  Dig.  |§  217,  234.*] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  F.  C.  Johnson,  Judge. 

Action  by  Lee  Traner  against  the  Sphaler- 
ite Mining  Company.  From  a  judgment  for 
defoidant,  plaintiff  appeals.  Affirmed. 

The  foUowlDg  authoiltles  were  dted  for 
respondent:  Thomberry  v.  Mining  Co.,  126 
Mo.  App.  660,  105  S.  W.  6S9;  Whaley  t. 
Coleman,  113  Mo.  App.  594,  88  S.  W.  119; 
Caudle  v.  Klrkbride,  117  Ho.  App.  417,  93  S. 
W.  868:  Morgan  V.  Temagami  Mining  Co.,  136 
Mo.  App.  241, 117  S.  W.  90;  Beebe  v.  Transit 
Co.,  206  Mo.  419,  103  S.  W.  1019,  12  L.  R.  A. 
(M.  &)  760;  Hill  T.  Dmg  Co.,  140  Ma  440, 41 
S.  W.  909;  Smith  v.  Box  Co.,  193  Mo.  716- 
730,  02  S.  W.  304;  Enorpp  v.  Wagner,  195 
Mo.  638,  663,  668,  03  S.  W.  061 ;  Uvengood 
V.  Lead  ft  Zinc  Co.,  179  Mo.  229.  77  S.  W. 
1077;  Marshall  t.  Hay  Press  Co.,  60  Mo. 
App.  266;  Wray  T.  Electric  Light  and  Power 
Co.,  68  Mo.  App.  380;  Minnier  v.  Railroad 
Co.,  167  Uo.  100,  66  S.  W.  1072;  Bemlng  v. 
Medart,  56  Mo.  App.  445;  Fnlley  v.  Standard 
Oil  Co.,  136  Mo.  App.  172,  116  S.  W.  430; 
Meily  V.  Railroad  Co..  215  Mo.  690,  114 
S.  W.  6U;  Spencer  v.  Bruner,  126  Mo.  App. 
04,  103  S.  W.  678;  Brands  v.  Oar  Co.,  213 
Mo.  698,  112  S.  W.  5U.  18  U  B.  A.  (N.  S.) 


701 ;    Combs  v.  Construction 
367,  104  S.  W.  77;   Line  v.  \ 
App.  279;    Obermeyer  v.  MfK. 
App.  59,  96  S.  W.  673;  Czeze 
Co.,  121  Mo.  201,  25  S.  W.  911 
Kansas  City.  58  Mo.  App.  68; 
Co..  47  Mo.  App.  173;  Boettg( 
Co.,  124  Mo.  87,  27  S.  W.  4CC : 
Ry.  Co..  50  Mo.  App.  602:  Jo 
Co.,  96  Mo.  340,  9  S.  W.  790,  9 
351:    South  St  Louis  Ry.  Co. 
Mo.  614,  5  S.  W.  199;  State  v. 
149  Mo.  19-28,  50  S.  W.  315: 
Wilmot,  24  Mo.  App.  592;  Nol; 
Co.  V.  Ilulihard.  53  Mo.  App. 
Sai-lngs  Biuik  v.  Cusliman,  66  1 
Wilson  T.  fJIhson,  63  Mo.  App.  6i 
v.  Slple,  129  Mo.  208,  31  S.  W.  1 
Humphries,  64  Mo.  App.  466. 

McPhersoD  ft  Hilpert  and  M 
Natt  for  appellant  Eklward  J 
James  A.  Potter,  for  responden 

LAMM,  J.  Thla  Is  a  suit  for 
personal  Injuries.  On  August  1^ 
tiff,  a  drillman  employed  in  def 
mine  near  Aurora,  was  hurt  by 
explosIoD  under  ground  on  a 
while  loading  a  drill  hole  with  i 
enUy  he  sued  in  the  Lawrence  ' 
counting  on  negligence.  The 
against  him  and  judgment  folio 
peals. 

Contentions  made  here  in  brie 
pleadings  and  facts. 

The  pleadings.  Charging  he 
man  running  a  drilling  machin 
ant's  mine  and  loading  and  flr 
drill  holes,  plaintiff  complains  li 
for  that  (as  defwdant's  servant) 
for  a  long  time  loading  drill 
giant  powder  of  40  per  cent  nl 
that  defendant  negligently  and 
tlce  to  him  changed  the  powdei 
of  60  per  cent  nitroglycerine; 
per  cent  sort  was  more  sensitive 
and  more  powerful  than  the  ' 
Itind,  requiring  more  care  in  i 
(all  of  which  defendant  well  kn 
have  known  with  due  care);  tht 
50  per  cent  powder  was  neglige 
ed  to  him  by  some  of  defendant 
rants,  which  stick  had  been  ne;; 
pared,  in  that  its  paper  wrappir 
en  and  torn,  and  the  hole  for  the 
cap  was  negligently  made  too 
the  cap  attached  to  the  fuse  v 
fall  out  come  in  contact  with 
the  drill  hole,  and  explode  the 
maturely  while  loading  the  hoi 
that  an  explosion  and  his  injui 
whUe  plaintiff,  in  the  line'  of  d 
ercising  due  care,  was  loading 
with  said  stick;  and  that  such  e: 
his  resulting  injuries  were  cau 
negligent  change-  in  powder,  negl: 


*For  other  cases  see  urns  topic  and  section  NUMBER  -In  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  & 
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to  notify  plaintiff  of  the  cbange.  and  tbe  neg- 
Ugeot  way  aald  stick  was  prepared  for  use 
as  aforesaid.  The  answer  was  a  general  de- 
nial, a  plea  of  contributory  negligence,  tbat 
tbe  accident  was  a  casualty  not  to  be  antld- 
pflted.  and  was  one  of  the  risks  plaintiff  as- 
snmed  wben  employed  as  a  miner.  There  la 
a  fartbCT  averment  that  tbe  statute  making 
^Dployers  of  miners  re^wnslble  to  one  serr- 
ant  for  the  Diligence  of  his  fellow  Is  uu- 
Gonstltutlonal.  bat  that  feature  of  the  an- 
swer Is  abandoned.  The  r^ly  was  conTen- 
tional. 

Tbe  facts.    Snmmarlzed.  tbe  facts  follow. 

PlalntUTs  arm  was  crushed  by  a,  prema- 
ture explosion  of  a  shot  on  August  12.  1907. 
Tbe  broken  bones  did  not  knit  kindly  when 
set,  and  at  the  time  of  tbe  trial  In  March, 
19(^  the  arm  was  In  a  bad  way.  The  extent 
of  bis  Injuries  not  being  material  to  any 
present  Issae,  the  testimony  In  that  regard 
may  be  omitted. 

It  is  agreed  on  all  sides  that  plaintiff  was 
a  miner  of  experience,  commencing  years  be- 
fore as  a  shoveler,  then  becoming  a  pick 
hand  and  a  helper  at  a  drill,  and  finally  a 
drlllman  or  cutter ;  that  be  knew  the  brands 
vf  powder  used  In  mines,  the  dangers  inci- 
dent to  using  high  explosives,  and  was  an 
expert  In  their  use.  As  drlllman  he  ran  a 
OriUlng  machine,  drilled  holes  for  blasting 
in  mines,  loaded  and  shot  his  drill  holes, 
baring  a  helper  under  him  to  fetch,  carry, 
and  help  generally.  While  plaintiff  was  un- 
der a  foreman,  yet  the  details  of  drilling, 
loading,  firing,  inspecting  his  drill  boles  and 
the  roof  after  firing  were  intrusted  to  him 
as  part  of  his  duties.  Off  and  on  he  had 
worked  for  defendant  since  Norember,  1904 
— the  last  time  for  a  few  weeks.  Powder  is 
famlahed  to  drillmen  In  a  round  form,  like 
exaggerated  firecrackers,  called  "sticks." 
Each  stick  la  say  eight  inches  long  and 
one  inch  In  diameter.  These  sticks  are  stout- 
ly wrapped  with  paper.  A  stick  equip- 
ped with  a  fulminating  cap  attached  to  a 
fuse  Is  called  a  "shot"  In  loading  a  drill 
hole  for  blasting  in  a  mine,  sticks  of  powder 
are  put  to  the  bottom  of  the  hole,  one  on  top 
of  tiie  other,  and  the  last  stick  to  go  In  la 
tbe  shot.  These  sticks  are  put  In  one  at  a 
time  by  a  tamping  bar.  The  bar  In  this  In- 
stance, was  a  gas  pipe  with  a  wooden  plug 
In  one  end  (the  tamping  end)  10  or  12  inches 
long.  As  we  gather,  In  the  end  of  this  plug 
Is  a  projecting  nail.  The  mhier  pushee  this 
nail  In  the  stidc  of  powder,  and  lowers  It 
taito  the  bole  by  the  tamping  bar.  On  this 
occasion  plalndff  acting  as  bis  own  boss 
had  drilled  a  gronp  of  holes,  and  was  load- 
ing one  of  them  for  firing.  He  had  put  three 
sticks  In  place  In  tbe  bott6m  of  one  of  said 
drill  boles  eight  feet  deep  and  two  lucbea  In 
diameter,  and  was  putting  tbe  fourth,  the 
Allot,  In  place  when  the  whole  charge  ex- 
ploded. A  shot  la  made  by  punching  side- 
ways a  bole  in  a  sUck  of  a  dlmenaUm  suita- 
ble to  hold  a  fulminating  cap  In  position 


wben  inserted:  the  Idea  being  to  carry  the 
loose  end  of  the  fuse  up  and  out  for  firing, 
and  thereby  explode  the  cap  and  charge.  In 
this  instance,  when  about  to  load  the  drill 
hole  with  the  shot,  plaintiff  found  the  cap 
lying  near  by  and  out  of  the  cap  bole.  Look- 
ing Into  the  matter,  be  saw  the  bole  was  too 
big  to  hold  tbe  cap  In  place.  Knowing  this, 
be  put  tbe  cap  back  in  the  cap  bole,  and  in 
tiandllng  the  shot  the  cap  fell  out  again. 
Once  more  he  put  It  back,  and  It  again  came 
out  presently  as  be  was  putting  the  shot  In 
the  drill  hole.  He  also  noticed  that  the  pa-, 
per  wrapping  of  tbe  stick  was  torn  at  the 
cap  hole.  He  had  no  knife  to  make  a  new 
cap  bole,  and,  as  he  had  used  a  shot  of  that 
kind  three  or  four  times  before  in  his  years 
of  mining  experience,  he  says  be  thought  he 
could  safely  do  it  again.  Accordingly,  putting 
tlte  cap  back  into  the  cap  hole,  he  pushed  the 
shot  four  or  fire  feet  down  the  drill  hole 
with  his  tamping  bar.  At  that  point,  while 
engaged  In  ramming  it  home,  the  powder 
was  touched  off  in  some  mysterious  way. 
He  did  not  know  the  cause  of  the  explosion. 
Sticks  of  powder.  Including  the  shot,  were 
furnished  him  shortly  l>efore  the  accident 
by  defendant's  foreman,  who  sent  them  from 
the  top  of  the  ground  to  the  working  level. 

On  defendant's  part  there  was  uncontra- 
dicted testimony  on  tbe  cap  hole  and  torn 
wrapper  to  the  effect  that  one  certain  punch 
was  used  in  making  boles  for  all  caps,  and 
that,  if  the  hole  In  this  particular  shot  was 
too  big  to  retain  the  cap  or  the  wrapper  was 
torn,  the  foreman  who  personally  made  the 
shot  was  not  aware  of  it  The  tear  In  tbe 
paper  was  not  accounted  for  unless  the  spec- 
ulation is  indulged  that  it  came  from  punch- 
ing the  cap  hole.  There  was  also  unques- 
tioned proof  that  If  the  cap  bole  was  too  big 
to  retain  the  cap,  or  If  the  pwer  was  torn 
so  that  powder  would  leak  out*  then  either 
Increased  the  danger.  This  because  the  drill 
hole  was  In  flint  formation,  and,  if  escaped 
powder  got  on  Its  sides  through  sncb  leak, 
It  might  explode  In  several  ways — ^for  In- 
stance^ from  a  spark  from  the  friction  of  the 
Iron  tamping  rod;  or  a  cap  loose,  out,  dan- 
gling, or  plncbed,  might  explode  the  powder 
similarly,  the  very  office  of  the  cap  being 
to  explode  the  powder.  Plaintiff  bad  made 
shots  himself,  knew  of  all  the  aforesaid 
dangers  as  an  expert  powder  man,  and,  with- 
out asking  for  another  shot  as  he  might  have 
done,  assumed  to  use  the  one  be  knew  was 
in  bad  condition.  He,  as  said.  Justified  him- 
self In  that  use  by  saying  that  In  his  sev- 
er&\  years  experience  be  bad  done  so  three 
or  four  times  safely.  Tbere  was  also  cogent 
and  unchallenged  testimony  that  the  use  of 
sudi  a  defective  sbot,  with  a  loose  cap  and 
torn  wraiQ>er,  was  not  proper  care  on  the 
part  of  a  miner.  He  might  do  It  three  or 
four  times  and  the  fifth  result  In  an  exjilo- 
sion  from  friction  against  the  ^des  of  tbe 
drill  hole.    Plaintiff  knew  a.  Jar  or  spark 
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wonld  explode  powder,  and  tbat  \i0it  tamp- 
ing was  necessary  even  when  atlcka  were  in 
perfect  condition.  Id  this  instance  be  said 
be  was  as  careful  as  he  conld  be — aa  careful 
as  anybody  could  be.  While  there  was  testi- 
mony that  sticks  of  powder  with  a  high  per- 
centage of  nitroglycerine  were  more  seosltlTe 
to  explosion  than  those  of  less,  yet  in  the 
case  In  band  plaintlfF  said  he  was  as  careful 
as  he  could  have  been  if  there  bad  been  75 
per  cent,  of  nitroglycerine.  Recalled  to  the 
stand  later,  he  testi'fied  that,  U  he  had 
known  the  shot  was  Red  Cross  powder,  he 
wonld  not  have  oaed  It  In  Its  then  condi- 
tion, because  that  brand  la  more  "treacher^ 
oub"  than  any  other  of  the  same  per  cent. 
There  was  other  testimony  to  the  effect  that 
Red  Cross  powder  was  more  aensitiTe  to  ex- 
plosion than  any  other  In  use  by  Aurora 
miners. 

There  was  testimony,  too,  that  It  was  cus- 
tomary for  miners  to  investigate  individually 
the  powder  th^  used,  the  strength  of  the 
powder  having  to  do  with  the  amount  of 
work  don^  and  miners  look  to  the  strength 
of  the  powder  and  govern  themselves  ac- 
o)rdiug1y  In  the  use  of  It  Plaintiff  further 
testified  that,  when  he  went  to  work  for  de- 
fendant at  the  outset  the  last  time  of  his 
employment,  he  looked  into  Uie  "powder  box" 
(we  infer,  a  box  used  to  store  sticks),  and 
discovered  the  brand  in  use  in  the  mine  to 
be  that  known  as  40  per  cent  Independent. 
Powder  of  that  brand  was  marked  with  the 
letter  "E."  There  was  another  Independent 
brand  marked  "D,"  having  60  per  cent,  nitro- 
glycerine. In  Red  Cross  powder  the  per  cent. 
Is  printed  on  the  sticks.  Plaintiff  did  not 
notice  the  label  or  marks  on  the  exploded 
shot.  It  might  have  been  Independent,  ei- 
ther 40  per  cent,  or  60  per  cent,  be  said, 
for  all  be  knew.  By  other  employes,  by  the 
powder  dealer,  and  his  books,  it  was  shown 
that  the  only  powder  in  use  by  defendant  at 
the  time,  and  that  bad  been  used  for  several 
weeks  before  the  accident,  was  the  50  per 
cent,  variety,  known  as  "Independent  D." 
The  record  shows  that,  if  there  was  a  change 
in  powder,  plaintiff  was  not  informed  of  it, 
and  he  said  he  knew  of  no  change  in  point 
of  fact  It  further  appears  that,  if  there  was 
any  change  in  powder  from  Independent  to 
Red  Cross,  it  was  made  by  the  dealer  on 
bis  own  book,  and  defendant  Itself  was  not 
Informed  of  the  fact  However,  the  dealer 
who  furnished  all  the  powder  used  by  de- 
fendant denied  any  change.  Plaintiff  had  a 
miner's  lamp  in  his  hat,  and  the  marks  on 
the  sticks  of  powder  were  of  such  sort  that 
he  could  have  discovered  a  change  by  look- 
ing. There  is,  as  already  noticed,  a  brand 
of  giant  powder  known  as  Red  Cross  used  in 
mining.  There  was  testimony  tending  to 
show  that  Red  Cross  powder  has  a  peculiar 
brand  on  each  stick,  and  that  It  is  more 
powerful  than  other  powders  of  the  same 
per  cent  of  nitroglycerine,  and  more  s^isi- 


tive  to'exploslon.  The  deposition  of  a  miner 
was  read,  a  fellow  workman  of  plaintiff.  He 
testified  that  the  powder  used  by  plaintiff 
at  the  time  of  the  explosion  he  thought  was 
Red  CroBB.  It  seems,  however,  tbat  be  did 
not  see  the  powder  actually  used  by  platntUT, 
and  merely  supposed  it  was  Red  Cross.  He 
Judged  from  the  powder  In  use  afterwards- 
Tbis  witness,  testiflring  In  tbat  behalf  with- 
out regard  to  dates,  said  the  per  cents,  mark- 
ed on  the  powder  boxes  were  40  and  50, 
that,  If  defendant  ran  out  of  one.  it  used  tbe 
other,  and  that  tbe  foreman  said  they  paid 
the  price  of  60  pfir  cent  powder  and  got  only 
40  per  cent  strength.  The  best  we  can  make 
out  of  his  testimony  Is  that  while  he  "thought'* 
they  were  using  Red  Gross  at  tbe  time,  he 
did  not  know.  He  also  said  that  platntllT 
could  have  told  the  difference  between  Red 
Cross  and  Independent  if  he  had  looked  at 
tbe  sticks  while  handling  them.  Defend- 
ant's foronan,  who  personall;r  made  up  the 
shot  in  question,  testified  tliat  Red  Cross  was 
not  used  at  tbe  time,  but  Independent  D,  tbe 
same  In  use  right  along.  As  to  Red  Cross, 
plaintiff  further  testifled  be  bad  handled  It 
of  a  50  per  cent,  grade  theretofore  in  other 
mines,  that  he  wanted  the  Jury  to  understand 
tbat  at  the  time  of  the  explosion  he  was  as 
careful  as  be  bad  beea  when  theretofore  ha 
hai^led  60  per  cent  Red  Cross,  and  was 
"Just  as  careful  as  be  could  have  be^"^ — as 
careful  as  If  it  had  been  75  per  cent  nitro- 
glycerine. Twice,  once  at  the  dose  of  plain- 
tiCTs  evidence  and  again  at  tbe  close  of  tbe 
case,  defendant  unsuccessfully  asked  Instruc- 
tions In  the  nature  of  demurreis  to  the  evi- 
dence. 

The  questions  here  are  three,  viz.:  De- 
fendant insists  that  on  the  whole  iword  plain- 
tiff was  not  entitled  to  recover  as  a  matter 
of  law;  while  for  plaintiff  error  is  assigned 
for  that  Incompetent  testimony  was  admitted 
and  an  improiwr  instruction  given  for  defend- 
ant. We  are  of  opinion  plaintiff  made  no 
case  for  the  Jury,  hence  errors,  if  any,  in  ad- 
mitting testimony  or  instnictiog  tbe  Jury  on 
behalf  of  defendant,  do  not  materially  affect 
the  merits.    This  because: 

[1]  (a)  Instructions  to  tbe  jury  or  tbe  ad- 
mission of  testimony  for  defendant  touches 
merely  tbe  way  tbe  case  is  put  to  the  Jury; 
hence,  when  an  appealing  plaintiff's  case  la 
challenged,  as  here,  be  must  have  made  a 
case  at  tbe  trial  to  put  to  tbe  Jury  before 
be  Is  heard  to  complain  of  the  way  it  was 
put  to  them.  In  the  practical  administration 
of  Justice  it  is  a  plaintiff  who  has  a  case, 
not  one  wbo  has  none,  who  has  a  real  griev- 
ance on  bad  advice  to  the  Jury  or  on  lame 
proof  by  his  advehsary.  Tbe  logic  of  the 
matter,  then,  is  that,  If  on  the  facts  of  the 
record  a  court  can  say  as  a  matter  of  law 
that  the  end  reached  at  the  trial  was  the 
only  end  that  could  be  rightly  reached,  plain- 
tiff cannot  be  injured  (within  tbe  meaning 
of  tbat  word  In  the  law)  by  Improper  testi- 
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iDOoy,  or  too  favorable  Instructions  for  de- 
fendant When  well  looked  to,  this  doctrine 
accords  with  good  sense  and  the  intendment 
of  oar  statutes;  for  one  statute  prescribes 
that  error  to  be  reversible  in  a  civil  action 
most  aCect  the  substantial  ri^ts  of  the  ad- 
verse party  (It  S.  1909,  {  1850);  and  another 
that  reversible  error  In  a  rtvll  case  Is  error 
materially  affecting  the  merits  (Id.  §  20S2). 
On  those  two  commandments  hang  a  substan- 
tial part  of  the  law  of  appellate  duty.  Since 
the  lawgiver  has  said  In  so  many  words  that 
not  all  error  but  only  a  certain  kind  Is  re- 
versible error,  it  behooves  a  court  whose 
function  it  Is  to  enforce  the  written  law  be- 
tween man  and  man  to  see  sharply  to  It  that 
it  leads  the  way  by  setting  a  good  example 
in  obeying  the  written  law  on  Its  own  duty. 
PsdI,  a  sound  lawyer,  laid  that  doctrine 
down  on  a  dramatic  occasion.  Acts  xzlll, 
3.  In  establishing  a  working  theory  In  the 
premises,  the  stiff  rule  baa  come  to  he:  No 
case  for  plalntiCT,  no  merits  or  sabstantlal 
rights.  No  merits  or  sutwtantial  rights,  no 
reversible  error  of  which  plaintiff  pan*com- 
plain.  That  rale  la  steadily  adhered  to. 
Uoore  T.  BaUway  Co.,  176  Mo.,  loc.  dt  545, 
73  S,  W.  672;  Bradl^  y.  Tea  ft  Coffep  Co., 
213  Mo.,  loc.  cit.  325,  111  S.  W.  919;  Mocho- 
wlk  T.  RaUraad,  106  Ho.,  loc.  dt  56S,  91  S. 
W.  238;  Schuepbach  t.  Gaa  Co.,  232  Mo.,  loc. 
dt  611,  612, 133  S.  W.  29;  Whalely  t.  Cole- 
man, 113  Mo.  App.,  loc.  dt  600,  88  8.  W.  119. 

m  (b)  The  apeelflcations  of  n^[Iigence  are 
two:  First  A  negligent  diange  of  powder^ 
a  dmnge  witbont  notice  to  plaintiff.  Sec- 
ond. A  negllgoit  proration  of  the  ^'shot" 

(1)  Aa  to  the  fliat,  there  Is  a  failure  of 
mbatantlal  proof.  The  change  la  said  to  be 
from  40  per  cent  to  60  per  cent  powder. 
The  proof,  as  distinguished  from  conjecture, 
runs  all  one  way,  viz.,  that  plaintiff  was  na- 
the  same  kind  of  powder  he  had  been. 
True,  there  Is  a  notion  Indulged  by  one  wlt- 
neai  that  Red  Cross  powder  was  substituted, 
but  when  sifted,  his  testimony  amounts  to 
no  more  than  a  supposition — a  thought.  Sup- 
positions are  without  legal  e&icacy.  They 
are  faneifdl  conceits  thrown  off  aa  freely,  by 
the  human  mind,  as  are  threads  for  its  web 
by  a  spider,  and  about  as  inconsequent.  So 
the  petition  says  nothing  about  Bed  Cross, 
a  powder  earmark  hardly  escaping  the  plead- 
er if  a  fact  We  think  Oie  notion  of  substl- 
tnted  Red  Cross  smacks  of  makeweight  mere 
flotsam  and  Jetsam.  We  lay  It  out  of  view 

131  (2)  As  to  the  second,  there  Is  some  tes- 
timony tending  to  show  that  when  the  shot 
was  furnished  by  the  foreman,  it  was  In  bad 
condition — L  e.,  the  cap  hole  was  too  big  for 
the  ^minatlng  cap — and,  according  to  what 
plaintiff  saw,  there  was  a  rent  in  the  wrap- 
I^g  of  the  stick  where  the  cap  hole  was 
punched,  but  whether  that  rent  was  there 
when  the  shot  left  the  foreman's  hands,  or 
came  there  by  some  Inadvertence  in  the 
nine.  Is  left  somewhat  dark.  Those  defects 


self -evidently  Increased  the  hazard  of  loading 
drill  holes,  and  furnish  a  likely  cause  for  ex- 
plosion. If,  now,  plaintiff  had  not  timely 
known  of  the  imperfect  shot  and  increased 
hazard,  we  would  have  an  entirely  different 
case  to  deal  with.  But  in  ftoint  of  fact  be 
knew  more  in  that  regard  than  the  master. 
For  Instance,  he  knew  that  particular  cap 
would  not  stay  in  that  particular  bole,  but 
would  come  out  In  loading.  The  master,  did 
not  know  that  pregnant  fact,  nor  did  the 
servant  think  worth  while  to  inform  him  of 
It  The  drill  hole  was  in  flint  formation, 
and  by  pinching  or  rasping  or  tamping  there 
might  be  a  spark  in  loading  because  of  the 
flint  formation.  The  master  knew  nothing 
of  that  actual  drill  hole.  It  would  not  do 
to  hold  that  the  knowledge  of  the  servant  in 
those  particulars  should  not  he  reckoned  with 
in  determining  the  liability  of  the  master. 

Knowing  all  these  things,  this  unfortunate 
plaintiff  without  a  particle  of  necessity  for 
doing  so,  and  with  a  contempt  for  peril  bom 
of  working  In  Its  ever  present  shadow,  chose 
to  use  the  imperfect  shot  when  he  could  have 
had  another  for  the  asking.  Wherefore? 
There  Is  nothhig  in  the  case  warranting  the 
conclusion  this  master  expected  him  to  use 
an  Imperfect  shot  Observe,  too,  plaintiff 
neither  sought  nor  relied  on  the  master's  ad- 
vice in  that  behalf.  He  trusted  to  his  own 
Judgment.  He  knew  that  using  blasting  pow- 
der was  Inherently  dangerous  at  all  times 
and  at  best  He  knew  the  hazard  was  two- 
fold Inflamed  using  a  leaking  shot,  or 
which  bad  a  loose  cap  likely  to  come  In  con- 
tact with  the  rough  walls  of  the  drill  hole 
and  prematurely  explode  the  charge.  A  serv- 
ant is  not  a  "mere  machine."  Bowen  t.  Rail- 
way Co.,  95  Mo.,  loc.  dt  277,  8  8.  W.  280. 
The  master  need  not  either  actually  or  con- 
structlrely  hover  over  every  transaction  to 
keep  the  servant  from  hurting  himself  at  Us 
work  by  an  act  sounding  to  folly.  He  may 
rest  somewhat  on  the  fact  that  the  servant 
has  eyes,  reasoning  faculties,  experience, 
knowledge  in  bis  trade.  The  master  pays 
him  to  use  them  all.  So  the  servant  in  the 
very  act  of  hiring  agrees  tbat  he  will.  Foi^es 
T.  I>nnnavant  196  Mo.,  loc.  dt.  200.  05  S. 
W.  9S4.  Mineowners  may  intrust  the  details 
of  inspecting  drill  holes  and  the  loa^g  and 
flrlng  of  them  to  drillmen.  Knorpp  t.  Wag- 
ner, 196  Mo.,  loc  dt  668,  96  S.  W.  061,  and 
cases  cited.  And  when  such  a  servant,  in 
effect  his  own  boss,  pro  hac  vice,  knowing 
the  true  facts  and  more  than  the  master 
knows,  voluntarily  selects  bis  own  course  In 
loading  a  drill  hole,  wlien  other  courses  are 
open,  and  when  he  knows  (as  this  one  did) 
that  he  took  his  own  life  In  his  hands  in  the 
choice  he  made  to  confront  a  known  danger, 
I  think  there  is  neither  reason  nor  authority 
for  putting  the  responsibility  for  the  to  be 
expected  result  on  the  master;  for  that  dan- 
ger was  glaring,  imminent  and  such  as  no 
reasonably  prudent  man  should  take  at  an- 
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otber'B  risk — absent  a  command  from  the 
master.  When  he  took  It,  It  was  at  his  own, 
not  at  his  master's.  Whether,  then,  the  doc- 
trine of  assumed  risks  or  of  contrlbntory  neg- 
ligence be  Inroked,  the  resolt  ia  the  same,  as 
the  law  of  n^llgoice  Is  now  administered  In 
this  Jurisdiction. 

Respondent's  counsel  cite  a  line  of  cases 
on  all  fours,  holding  there  Is  no  legal  liabili- 
ty under  the  facts  of  this  record.  They  may 
be  looked  for  In  the  headnotes  of  our  re> 
porter.  We  will  not  swell  tbta  opinion  by 
listing  them  or  quoting  from  tbem. 

In  the  view  announced,  errors  assigned  by 
appellant  are  liimiaterial.  Let  the  Judgment 
be  afflraied.  It  Is  so  ordered.  All  concur; 
GRAVES,  P.  J.,  In  separate  opinion. 

GRAVES.  P.  J.  I  concur  in  the  opinion  of 
our  Brother  In  this  case,  but  not  because  of 
any  special  efficacy  of  the  statutes  to  which 
reference  Is  made;  L  e.,  R.  S.  1009,  }S  1850, 
2082.  In  so  far  as  these  sections  express 
the  rule  of  conduct  fixed  by  the  courts  Uiem- 
selves,  they  are  all  right,  but  In  so  far  as 
tbey  undertake  to  trespass  upon  the  preroga- 
tive of  the  courts,  if  they  do,  tbey  cannot 
stand.  As  a  matter  of  fact  they  do  but  ex- 
press the  established  rules  of  the  courts — 
rules  In  existence  long  before'  the  statutes. 
I  do  not  object  to  the  rule  announced  In  the 
statutes  because  as  said  such  has  been  the 
established  rule  of  the  courts  for  a  time  long 
antedating  these  statutes.  What  I  do  say 
la  that  these  statutes,  and  none  other  of  like 
tendency,  are  binding  upon  the  courts.  The 
Constitution  of  this  state  has  conBded  the 
business  thereof  to  three  separate  and  dis- 
tinct maglstrades;  1  e.,  the  executive,  the 
legislatlTe,  and  the  Jndidal.  The  same  in- 
strument prevents  <»ie  magistracy  from  in- 
terfering with  the  duties  of  the  other.  The 
court  cannot  compel  legislative  bodies  to  act 
or  keep  them  from  acting.  Neither  can  the 
Legislature  by  legislative  act  stifle  the  con- 
scioice  of  the  courts  In  the  decision  of  caus- 
es. Both  are  constitutional  bodies,  and  act 
within  their  own  sphere.  The  Legislature 
has  no  power  to  interfere  with  the  free  and 
full  exercise  of  the  Judicial  mind  In  deter- 
mining a  canae  committed  to  the  Judiciary 
by  the  GonBtitution.  So  that  Z  prefer  to 
place  my  concurrence  upon  the  long-establish- 
ed law  of  the  courts,  rather  than  upon  the 
supposed  efficacy  of  these  statutes.  The  stat- 
utes are  but  expressive  of  this  established 
law  of  the  courts,  and  for  that  reason  per- 
form no  real  function;  but  to  approve  of 
statutes  of  this  cliaracter  might  lead  to  the 
raactment  of  more  drastic  ones,  which  would 
call  for  the  assertion  by  the  court  of  its 
constittttlonal  powers.  The  Legislature  can- 
not directly  nor  indirectly  tell  this  court  how 
it  must  decide  a  case.  The  conscience  of 
the  court  cannot  be  bound  by  legislative  en- 
actment, any  more  than  the  Legislature  can 
be'  forced  to  act  by  Judicial  action. 


The  sooner  the  respective  d 
government  recognize  the  const 
tatioua  above  mentioned  the  bt 
for  aU. 


FRITZ  ct  aL  t.  ST.  LOUIS,  X 
CO. 

(Supreme  Court  of  MiBBouri,  I 

May  31.  1912.) 
L  Apfkal  and  Ebbob  (i  117( 

Under  Rev.  St.  1909,  SS  18? 
requires  errors  aot  affecting  buI 
to  be  disregarded,  errors  aeaii 
instructions  and  In  admitting 
harmles*  where  he  failed  to  she 
cover. 

[Ed.  Note.— For  other  cases,  f 
Error.  Cent  Dig.  S§  4&40-454d 
1170.*] 

2.  Railboads  ({  453*)— FiB£i 

LlABILITV. 

Rev.  St.  1909,  S  8151,  wfai 
road  companiefl  liable  for  setti 
joming  property,  should  be  Ubet 

[Ed.  Note. — For  other  cases, 
Cent.  Dig.  g}  1657-1660;  Dec.  1 

3.  Tbial  (S  156*)— Deuubbeb  i 

On  demurrer  to  the  eviden 
testimony  if  contradicted  masi 
false,  and  plaintiff's,  whether  ( 
not,  must  be  taken  as  true. 

[Ed.  Note.— For  other  cases,  e 
Dig.  6S  364-356;  Dec.  Dig.  §  15< 

4.  Tbiax.  ({  140*)— Pbovincb  o 

The  credibility  of  iritnesses 
of  their  testimony  are  for  the 

mine. 

[Ed.  Note.— For  other  cases,  t 
Dig.      334,  335;  Dec.  Dig.  |  1* 

5.  Railroads  (S  482*)— Fibbb- 

DBNCE— SnfFICIBNCT. 

Evidence  held  insufficient  t 
locomotive  set  fire  to  piaintiffs* 
located  near  defendanrs  right  oi 
[Ed.  Note.— For  other  cases. 
Cent.  Dig.  SS  1730-1736;  Dec.  : 

6.  EviDENCB  (I  687*)  —  "C; 

Evidence." 

Proof  by  "circumstantial 
siats  in  proof  of  a  fact  by  proof 
conditions  from  which  existenci 
pal  fact  may  be  deduced. 

[Ed.  Note.— For  other  cases, 
Cent  Dig.  i  2436;  Dec.  Dig.  § 

For  other  definitions,  see  Wor 
voL  2,  pp.  1161-1163.] 

Error  ftrom  Circuit  Court,  I 
ty ;  F.  C.  Johnson,  Judge. 

Action  by  August  Fritz  and 
ners  as  the  Hol)erg  Hilling  Co 
the  St  IjOuIs,  Iron  Mountal 
Railway  Company.  Judgment 
and  plaintiffs  bring  error.  Al 

Fyke  &  Snider  and  1.  T.  1 
plaintiffs  in  error.  M.  L.  Olar 
and  Robert  T.  Bailey,  for  defe 

LAMM,  J.  Plaintltrs  (a  fli 
ran  a  gristmill  hard  by  defer 
at  a  way  station,  Hoberg,  in  1 
ty.   In  the  shank  of  the  even 
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10, 1908,  mill  end  contents  (barring  a  salvage 
of  tbe  boiler  and  engine,  pat  at  $1,000  to  $1,- 
500)  were  barned.  Alleging  tbe  fire  caught 
from  defendant's  locomotive,  plaintiffs  sned 
In  tbe  lAwrence  drcnlt  conrt,  putting  their 
damageB  at  $X7,X63.X0.  On  iBsuee  Joined, 
tbe  Jury  fonnd  for  defendant.  From  a  Judg- 
mesit  following,  plaintiffs  appeal,  assigning 
HTor  In  that  the  court  permitted  counsel  in 
his  opening  statement  to  make  prejudicial 
remarks,  admitted  Incompetent  testimony, 
liennltted  repeating  prejadtdal  questions,  er- 
red in  refusing  to  strike  out  testlnumy,  and 
in  giving  an  Instrnctlon.  For  defendant  It 
is  arsned,  contra,  that  there  Is  no  such  error, 
furtlier,  in  effect,  that  plaintiffs  made  no 
(tise;  bmce  (counsel  say)  an  asked  demur- 
rer to  the  evidence  should  bare  been  given, 
and  that  snch  alleged  error,  If  any  exists, 
does  not  affect  title  merits  or  concern  an  ap- 
Itellate  court  Swih,  In  outline,  are  tbe  Is- 
sun  below  and  here. 

1.  TTje  administration  of  Justice  cannot  be 
too  often  or  too  much  quickened  by  recourse 
to  salntnry  statutes  Intended  to  produce  Just 
practical  results;  this,  as  over  against  the 
vulgar  and  pemldoua  fallacy  Uiat  a  law- 
suU  on  ai^ieal  Is  a  mere  game  of  wits  to 
be  played  according  to  highly  artificial  rules, 
over  wtaldi  "game''  we  sit  as  a  mere  umpire 
acoording  points  to  one  player  or  another  by 
tbe  dry  and  Itfeless  rules  of  tbe  game  for  tbe 
sake  of  the  game  Itself.  Elevated  and  uniform 
Justice  ODuId  not  be  administered  without 
nileB.  If  there  were  no  rules,  we  would  be 
governed  by  tnen,  not  lam.  Order  is  not 
only  Heaven's  first  law,  but  order  Is  of  the 
essence  of  tbe  science  of  Jurisprudence.  But 
rules  are  not  the  ultimate  end,  the  main 
thing;  that  main  thing  is  Jtustlce  itself,  the 
very  right  of  the  matter.  The  rules  are  only 
in  aid  of  that  main  thing — the  working  tools 
Trhereby  It  Is  attained. 

[1]  Section  1850,  B.  S.  1909,  reads:  "The 
court  shall,  in  every  stage  of  the  action,  dis- 
regard any  error  or  defect  In  the  pleadings 
or  proceedings  which  shall  not  affect  tbe 
substantial  rights  of  tbe  adverse  party ;  and 
DO  Judgments  shall  be  reversed  or  affected 
by  reason  of  snch  error  or  defect."  Section 
2062.  R.  S.  1900,  reads:  "The  Supreme  Ck>urt, 
or  Courts  of  Appeal  shall  not  reverse  the 
Jndgment  of  any  court,  unless  It  shall  be- 
lieve that  error  was  committed  by  such 
court  against  the  appellant  or  plaintiff  in 
error,  and  materially  affecting  the  merits 
of  the  action.** 

In  establishing  a  working  theory  to  ad- 
minister those  statutes,  it  Is  stiffly  held  that, 
if  a  plaintiff  is  allowed  all  his  competent 
proof  and  make  no  case  on  tbe  facts  on 
which  liability  can  be  predicated  and  Is  un- 
successful below,  then  error  In  his  adver- 
sary's instructions,  or  In  the  admission  of 
evidence  on  the  i>art  of  snch  adversary,  can- 
not "materially  affect  the  merits  of  tbe  ac- 
tion** or  "thetnbstantial  rights  of  the  adverse 


party."  In  such  case  (as  to  an  appealing 
plaintiff),  at  bottom  there  are  no  merits  and 
no  substantial  rights  In  the  eye  of  the  law. 
Traner  v.  Sphalerite  Mining  Co.,  148  S.  W. 
70,  just  handed  down  and  not  yet  officially 
reported,  and  cases  cited. 

At  the  threshold,  then,  lies  the  question: 
Did  plaintiffs  make  a  case  for  the  Jury? 
If  that  question  be  answered,  "No,"  then 
mere  error  In  instructions  and  in  the  ad- 
mission of  evidence  on  behalf  of  d^endant 
is  afield  and  fills  no  office  at  all  on  a];^)eal 
under  the  quoted  statutes,  for  the  result, 
despite  the  error,  was  right.  If  right,  it 
abides.  We  will  not  undo  what  has  been 
done  in  order  that  some  Intermediate  move 
in  the  "game"  may  be  corrected  only  to  get 
the  same  result  again.  If  "Tes,"  then  error 
in  the  way  the  case  wa^  put  to  the  Jury  at 
once  takes  on  new  color  and  becomes  of  sub- 
stance. 

2.  Of  the  tacts.  Jkttendlng  to  them,  de- 
fendant's right  of  way  at  Hoberg  is  100 
feet  In  width  and  Its  track  lies  In  tbe  center. 
There  Is  a  bit  of  obscurity  on  the  point,  but 
from  what  follows  we  take  It  the  track  runs 
southeast  and  northwest.  Plaintiffs  own  a 
tract  abutting  on  said  right  of  way.  Its  de- 
scription with  other  substantial  testimony 
Indicates  that  defendant's  road  ran  to  the 
northwest  FlalntlfFs'  mill  stood  broadside 
parallel  to  the  right  of  way  four  or  five  feet 
therefrom,  and  say  64  feet  from  the  track, 
and  must  have  bad  the  same  relation  to  the 
cardinal  points  of  the  compass.  This  has 
some  slgnlflcance  taken  with  the  way  the 
wind  sat  the  night  of  the  firft  In  the  after- 
noon and  evening  of  January  10,  1008,  there 
was  a  high  wind  blowing  from  the  north- 
west Obviously  the  same  direction  of  trade 
and  wind  is  a  factor  In  determining  the 
course  locomotiTe  sparks  would  taka  It  is 
more  convenient,  however,  to  refer  to  the 
mill  and  track  as  running  east  and  west,  and 
witnesses  now  and  then  drop  Into  titiat  form 
of  expression.  So  It  was  very  cold  the  after- 
noon and  evralng  of  the  fire.  All  agree  It 
was  foul  weather— damp,  misty,  and  threat- 
ttilng.  Some  say  rain  fell  In  that  region  In 
tbe  afternoon.  Some  that  it  snowed  In  the 
evening,  at  least  during  the  fire.  The  mill, 
a  wooden  structure  of  60-barrel  capacity,  was 
newly  built,  partly  of  old  material.  There 
was  a  main  building  of  three  stories  with 
additions  of  an  engine  room  and  a  ware- 
room,  each  one  story.  The  wareroom  ran 
along  the  entire  east  end  of  tbe  main  milL 
The  engine  room  ran  along  its  west  end,  but 
lacked  12  feet  of  being  as  near  the  track. 
The  main  mill  was  covered  by  a  composition 
roof;  the  engine  and  warerooms  with  gal- 
vanized iron-  The  mill  was  completed  except 
wheat  bins  and  the  wareroom,  and  car- 
penters were  working  on  them.  Windows 
were  In  and  doors  bung  except  one — a  large 
door  on  the  north  side  of  the  main  mill, 
fronting  the  track  and  intended  to  shove  to 
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and  tro  on  rollers.  That  door  was  fiistened 
Bhnt  on  occBBion  with  eightpenny  natls.  At 
sncb  times  It  was  not  nailed  "solid"  but  was 
secure.  On  warm  days  they  took  this  door 
away.  For  a  week  before  January  10th 
there  had  been  no  fire  in  the  engine  room, 
bat  the  mill,  theretofore  grinding,  was  open 
for  business,  occupied  by  the  proprietors  ply- 
ing their  calling  as  mlUers,  and  by  carpen- 
ters on  that  day.  Heat  was  furnished  at 
the  time  by  a  coal  oil  store  In  a  room  called! 
the  "office"  when  the  engine  was  not  run- 
ning. On  January  10th  that  coal  oil  stove 
was  running.  Witnesses  vary  on  the  time 
the  mill  men  quit  work  and  left,  closing  it 
for  the  evening,  but  it  was  nl^  6  o'dock, 
Its  windows  were  fastened  and  doors  locked 
except  tlie  north  door,  and  that  was  nailed  up 
as  usual.  As  we  grasp  it,  there  was  a  rule 
made  by  Groh  against  smoking  in  the  mill, 
but  as  be  made  the  rule  he  accommodatingly 
waived  It  In  hl8  own  favor,  smoking  i^ra 
and  iripes  In  the  office.  This  office  was  in 
the  southeast  comer  of  the  main  mUl,  next 
the  wareroom.  Groh  testified  that  he  turned 
down  the  oil  stove  before  leaving  the  mill; 
that  his  habit  was  to  aee  it  out  before  he 
went  away.  Stored  In  the  mill  were  some 
hundreds  of  bushels  of  wheat,  10,000  pounds 
of  flour,  3,000  pounds  of  feed,  190  bushels  of 
com,  2  barrels  of  oil,  and  a  barrel  of  oil 
waste,  the  latter  In  the  northwest  comer  of 
the  mill  proper,  and  some  clothes  close  by. 

All  agree  that  a  young  man  named  Owens 
discovered  the  fire  and  first  gave  the  alarm. 
He  puts  himself  at  charch  about  two  miles 
from  Iloberg  and,  according  to  his  watch, 
left  church  at  at)out  a  quarter  to  nine.  He 
drove  in  a  buggy  the  two  miles  to  Hoberg 
and  discovered  the  fire  at  about  quarter  aft- 
er Blue,  when  some  distance  away.  He  then 
drove  to  the  Creymeyer  hoxiae  where  Groh 
was  sleeping  (a  house  about  one-fourth  of  a 
mile  from  the  mill),  awakened  him  and  oth- 
ers, and  then  drove  north  of  the  mill.  At 
first  he  saw  the  blaze  coming  around  the 
southwest  comer  of  the  engine  room.  After- 
wards, when  on  the  north  of  the  mill,  he 
saw  the  fire  In  the  northwest  comer  of  the 
main  building,  both  In  the  inside  and  on  the 
outside,  and  the  weather-boarding  there  was 
burnt  through.  When  he  saw  the  flre  at 
the  southwest  comer  of  the  engine  room,  it 
was  a  blaze  about  the  size  of  a  small  brush 
pile.  There  was  other  testimony  that  Owens 
gave  the  alarm  at  Creymeyer's  house  at 
about  a  quarter  to  nine  instead  of  a  quarter 
after.  At  any  rate.  It  was  so  late  that  the 
Creymeyer  household,  including  Groh,  were 
in  bed  at  that  time.  After  Groh  and  the 
others  there  dressed  and  got  to  the  mill,  as 
said  one-fourth  of  a  mile  away,  they  tried 
to  get  in  at  the  office  window  on  the  south 
side,  but  it  was  too  smoky.  They  next  went 
to  the  engine  room  and  tried  to  get  In,  but 
It  was  too  smoky  there.  Afterwards  they 
wait  round  to  tbe  north  and  west  and  found 


the  fire  along  the  north  side  of  tbe  mill,  more 
of  It  to  the  west  than  to  tbe  east  of  the  main 
door  on  the  north  and,  as  near  as  they  could 
make  out,  burning  most  fiercely  In  tbe  north- 
west comer.  Tbe  building  collapsed  within 
a  half  hour  after  tb^  got  tber&  Before  that 
tb^  was  an  explosion,  and  It  seems  there 
was  8  stick  of  giant  powder  witb  a  fuse  and 
fulminating  cap  In  the  mill  left  over  from 
digging  a  well.  All  agree  that  tbe  nailed  up 
door  on  tbe  north  was  tben  open.  It  was 
pushed  back  cm  the  top,  resting  against  a 
b«ach  in  a  slanting  position,  but  was  not  on 
fire.  Along  tbe  west  end  of  tbe  main  mill 
up  a  ways,  about  where  tbe  roof  of  the  en< 
gine  room  was  to  be  Joined  to  the  west  wall, 
there  was  a  space  left  in  the  weather-board* 
Ing  when  tbe  main  mill  was  built.  I^esent- 
ly,  when  the  roof  of  the  engine  room  was 
Joined  to  this  main  wall,  this  space  was  not 
entirely  tSosed,  and,  as  we  understand  it, 
there  was  a  strip  of  weather-boarding  oti 
there  about  three  indies  in  width,  and  things 
were  in  this  fix  on  January  lOtb.  Tb&  rail- 
road track  ran  by  the  mill  in  a  little  cnt^ 
and  this  missing  strip  of  weather-boarding 
would  be  a  trifle  higher  than  the  top  of  a 
locomotlTe  smokestack.  Locomotives  had 
been  dally  passing  and  repassing  while  the 
mill  was  building,  and  shavings  and  other 
combustible  dfibris  were  scattered  around, 
but  before  January  lOth  no  Ore  had  cauf;ht 
from  sparks.  There  was  testimony  that  fire 
had  caught  from  such  engines  In  the  grass 
and  in  a  rail  pile  in  the  neighborhood  at  un- 
certain times  prior  to  this  flre,  some  at  a 
less,  and  some  at  a  greater,  distance  away 
than  the  mill  stood  from  the  track,  but  no 
one  had  ever  seen  an  ember  smoulder  for 
three  hours.  All  of  such  fires  were  observ- 
able within  a  short  time  after  the  passage 
of  a  locomotive.  There  was  also  testimony 
that,  at  some  uncertain  time  after  the  Are 
in  the  mill,  sparks  now  and  then  fell  from 
passing  locomotives  as  far  as  the  mill  base- 
ment. 

PlalntifTs*  theory  is  that  the  flre  started 
about  6  p.  m.  from  sparks  thrown  by  a  lo- 
comotive heading  west  in  the  teeth  of  tbe 
wind  and  drawing  a  light  passenger  train  of 
three  or  four  cars.  There  is  no  testimoay 
that  this  particular  engine  set  any  of  tbe 
other  mentioned  fires.  To  the  contrary,  it 
had  be^  In  the  shop,  was  overhauled  tbere, 
and  came  into  use  in  prime  condition  about 
two  weeks  before  the  fire.  It  is  established 
by  the  proof,  with  no  countervailing  testi- 
mony, that  tbe  state  of  the  weather  (whether 
cold,  hot,  dry,  damp,  or  heavy)  has  a  great 
deal  to  do  with  the  life  of  sparks  thrown 
from  a  locomotive ;  tliat  when  it  Is  very  .cold 
or  damp  sparks  do  not  live  as,  long  or  fly 
as  far  as  when  It  is  warm  or  dry.  Weather 
conditions  existing  at  the  times  the  other 
fires  started  or  sparks  fell,  testified  to  by  i 
witnesses,  are  not  disposed.  There  Is  tes- 
timony that  all  locomotira  engines  throw 
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some  sporfcs.  Tbe  plan  In  use  on  defendant's 
locomotlTes  to  prevent  the  escape  of  coals 
of  Ore,  as  distinguished  from  sparks.  Is  by 
means  of  a  spnrk  arrester.  Such  arrester  is 
1  composite  device  having  a  baffling  sheet 
and  a  steel  sheet  or  sieve  with  very  small 
meshes,  three  thlrty>8econds  of  an  Inch  In 
diameter.  This  appliance  on  this  engine  was 
Id  (lood  order  at  the  time.  When  the  draft 
is  on  tbe  fire  box  so  there  is  a  tendency  to 
lirt  coals  of  fire,  such  coals  first  strike  the 
baffling  sheet  and  are  there  meohanlcally 
pouiided  and  pulverized  by  attrition  and 
Leafing  into  a  less  size  than  tbe  small  meshes 
In  the  sieve  before  they  can  escape  by  pass- 
ing through  It  and  out  of  the  smokestack  In- 
to tbe  air. 

The  station  at  Hobeiii  Is  600  or  700  feet 
east  of  tbe  mill.  The  train  in  question  stop- 
ped at  tbe  station  January  10th  at  about  5:4S 
p.  m.,  the  usual  time.  There  was  some  tes- 
timony it  was  on  time.  But  plaintiffs'  tes- 
timony Indicate  it  was  a  little  late,  say  5  or 
10  Ulinutes,  making  it  about  0  o'clock  when 
it  ixissed  the  mill.  If  the  train  was  on  time, 
then  on  Owens*  testimony  the  fire  was  dis- 
corered  over  three  hours  after  Its  passage. 
If  a  little  late,  as  plaintiffs*  evidence  shows 
(and  we  must  assume  It  was  on  demurrer), 
then  it  was  nearly  three  hours  before  the 
fire  was  discovered.  There  Is  no  testimony 
contradicting  Owens  on  the  size  of  the  fire 
at  tbe  time  he  first  saw  it,  and  there  are 
no  facts  shown  making  it  improbable.  In  the 
keen  gale  then  blowing,  that  thereafter  a 
Ore.  of  the  size  seen  by  Owens,  could  not 
have  reached  the  fury  and  volume  shown 
by  tbe  other  witnesses  when  getting  out  of 
bed.  dressing  and  going  on  foot  one-fourth  of 
a  mile)  they  got  to  tbe  mill.  When  working 
steam  upgrade  there  are  more  sparks  thrown 
\>y  a  locomotive  than  when  running  down- 
?n)de.  and  more  spnrlu  from  an  old  fire  In 
xhe  fire  box  than  from  a  green  fire.  It  was 
i;sual  in  starting  the  train  west  from  the 
station  house  at  Hobei^  to  make  a  green 
lire  hy  shoveling  In  fresh  coal,  and  the  steam 
is  worked  to  gather  headway  after  the  start. 
At  the  mill  there  would  be  a  light  pressure 
of  steam.  There  Is  not  a  particle  of  tes- 
tininny  that  tbe  particular  engine  drawing 
tbis  iHisscnger  train,  leaving  tbe  Hoberg  sta- 
tion at  or  a  little  before  6  p.  m.  on  January 
lOtb,  tbre^v  any  sparks.  No  witness  saw  It 
throw  any,  though  tbey  saw  the  train  and 
engine,  and  the  testimony  Is  to  the  effect  that 
la  the  nature  of  things  it  could  throw  oCC 
very  few,  if  nny,  and  those  not  amountlnE  to 
nrach.  Out  of  40  Or  60  times  one  witness 
hiid  seen  It  go  by,  he  saw  it  throw  sparks 
4  or  5  timefl,  but  whether  before  or  after  the 
fire  Is  dark.  Mr.  Orob  Mid  at  tiie  lire  that 
Mmcbody  bad  bnAen  that  door  open  (refer- 
ring to  the  nnlled  up  door  on  the  north  side). 
A  wltnesB  said  to  him,  "It  has  been  too  long 
(or  a  train  to  have  set  it"  To  that  he  re- 
eled, 'Tee,  there  has  been  no  train  for  over 


three  hours.**  He  told  another  witness  be  did 
not  know  how  the'  fire  originated.  Plaintiffs" 
attorneys  elicited  from  one  of  their  own  wit- 
nesses that  there  was  talk  at  the  fire  to  tbe 
effect  it  was  of  Incendiary  origin  and  that 
there  had  been  trouble  with  reference  to  dig- 
ging a  well  at  the  mllL  A  witness  for  plain- 
tiffs, who  went  to  the  post  office  after  sup- 
per to  get  mail  brought  In  on  the  train,  bad 
a  chance  to  see  and  saw  no  fire  at  the  mill. 
Another  who  lived  not  far  from  tbe  mill, 
and  whose  bedroom  window  faced  the  north 
side  of  tbe  mill,  saw  no  fire  when  he  retired 
about  an  hour  and  three-quarters  after  the 
train  bad  passed. 

Defendant  was  allowed  to  show,  over  ob- 
jection, that  a  stranger  came  to  defendant's 
section  hoxjse  from  the  direction  of  the  mill 
that  evening  after  tbe  train  passed  and 
wanted  work,  said  he  would  have  to  lie  out, 
borrowed  some  matches  to  build  a  fire,  and 
returned  In  the  direction  of  the  mill.  De- 
fendant, over  objection,  at  first  was  allowed 
to  show  that  the  mill  was  Insured,  that  the 
Insurance  was  paid  aft^  the  fire,  that  tbe 
policy  bad  a  subrogation  clause  in  favor  of 
tbe  com^iany  if  a  fire  was  caused  by  a  rail- 
road, and  that  the  Insurance  company  was 
Interesting  Itself  in  tbe  prosecution  of  the 
suit.  Later  the  court  changed  position,  and 
the  same  character  of  testimony  was  ruled 
out  Plaintiffs  got  an  instruction  command- 
ing the  Jury  to  disregard  the  matter  of  In- 
surance. Defendant  was  permitted  to  show 
by  experts,  over  objection,  bow  far  a  spark 
from  a  locomotive  under  prevailing  weather 
conditions  could  fly  and  live,  and  bow  far  n 
spark  would  have  to  go  to  reach  the  mill, 
keeping  In  view  the  direction  of  the  wind 
and  the  distance  of  the  track.  The  details  of 
all  tbe  aforesaid  testimony  may  be  omitted. 
Nor  we  need  not  say  on  demurrer  whether 
there  was  error  in  that  behalf,  since,  as  al- 
ready held,  if  plaintiffs  fail  to  make  a  case, 
such  rulings  could  not  be  reversible  error. 
[2]  On  such  record,  we  rule  as  follows : 
(a)  Tbe  action  Is  brought  under  the  statute 
(R.  S.  1000,  I  3151)  enacted  in  1887  (I^  1887. 
p.  101).  Grounded  In  natural  equity,  and 
held  a  constitutional  exercise  of  tbe  police 
power  (Mathews  v.  Railway  Co.,  121  Mo.,  loc. 
cit  315,  24  8.  W.  591,  25  U  R.  A.  161).  rest- 
ing also  on  the  maxim,  "Every  one  should  so 
nse  his  own  proiwrty  as  not  to  Injure  that 
of  his  nelghlior"  (Campbell  v.  Railway  Co.. 
121  ^lo.,  loc.  dt  346.  23  S.  W.  936.  2S  L.  B.  A. 
175,  42  Am.  St  Rep.  5S0),  that  statute  with 
a  single  stroke  cut  away  all  necessity  of 
pleadbig  or  proving  negligence  hi  order  to 
fasten  liability  on  a  railway  company  for 
damages  from  fire  escaping  from  Its  engines. 
It  was  a  rerolation  in  existing  law.  was  re- 
medial, and  is  to  be  liberally  construed.  It 
runs  on  the  theory  that  such  company,  speed- 
ing its  trains  through  tbe  country  by  st^m 
power,  in  using  so  good  a  sowant  as  Are 
when  kept  In  bounds,  but  so  hard  a  master 
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when  set  free,  was  henceforth  responsible 
for  the  ravages  of  a  fire  set  out  by  Its  loco- 
motives. It  means  that,  regardless  of  fault, 
the  one  must  pay  the  damages  who  caused 
loss  by  that  particular  kind  of  a  fire.  Tb 
prove  the  negligent  escape  of  flre  from  a 
locomotive,  here  one  instant  and  gone  the 
next,  and  manned  by  unknown  men,  was  an 
almost  Impossible  task,  and  the  lawmaker 
took  off  that  burden.  So  far  as  material,  the 
statute  reads:  "Each  railroad  corporation 
owning  or  operating  a  railroad  In  this  state 
shall  be  responsible  In  damages  to  every  per- 
son and  corporation  whose  proi>erty  may  be 
Injured  or  destroyed  by  flre  communicated 
directly  or  Indirectly  by  locomotive  engines  In 
use  upon  the  railroad  owned  or  operated  by 
such  railroad  corporation.  •  •  Observe, 
while  negligence  Is  no  longer  a  factor,  and 
plaintiff  Is  relieved  from  the  burden  of  charg- 
ing or  proving  It,  yet  he  still  carries  a  bur- 
den. He  cannot  recover  by  mere  proof  of  a 
flre  and  the  presence  of  locomotives  on  a 
railroad.  He  must  still  charge  and  prove 
that  tbe  flre  was  actually  communicated  to 
his  property  by  one  of  defendant's  locomo- 
tives In  use  on  Its  road.  Failing  in  that,  he 
is  cast  as  a  matter  of  law. 

13,  *1  (h)  On  demurrer  to  the  evidence,  the 
right  doctrine  to  go  by  Is :  Defendant's  testimo- 
ny, where  contradicted.  Is  taken  as  false; 
plaintiff's  whether  contradicted  or  not,  is  tak- 
en as  true;  discrepancies,  contradictions  be- 
tween witnesses,  or  self-contradictions  by  a 
witness,  together  with  the  credibility  of  the 
witness  and  the  weight  due  his  testimony, 
are  for  the  Jury,  not  the  court  So  plaintiff 
la  entitled  to  the  grace  of  having  allowed  in 
his  favor  every  inference  springing  reawm- 
able  on  the  proof. 

[I,  I]  Not  unmindful  of  those  precepts,  but 
applying  them  in  full  vigor,  we  are  of  opin- 
ion the  facts  disclosed  were  not  sufficient  to 
carry  the  case  to  the  jury.  TMb  because : 

(c)  The  facts  have  been  set  forth  so  fully 
that  there  la  no  call  to  restate  than  and  lit- 
tle to  comment  on  them. 
/■(l)fThe  evidence  relied  on  to  show  the  orl- 
pin  oT  the  flre  is  strictly  dreumstantial; 
that  Is,  the  main  fact  viz.,  the  cause  of  the 
flre,  stands  to  be  proved  by  the  proof  of 
Rurrotmdlng  condiHona  and  drcnmstanees 
"whose  existence  Is  a  premise  from  whldi  the 
existence  of  the  principal  fact  may  be  con- 
cluded by  the  necessary  laws  of  reasoning." 
Bl.  L.  Diet  tit  "Circumstantial  EMdence." 
"Tbe  soundest  test  of  the  validity  of  that 
sort  of  evidence  is  that  no  other  theory  but 
the  hypothesis  upon  which  the  conclusion  Is 
based  can  be  formed."  Per  Hughes,  J.,  In 
Musselwhlte  t.  Receivers,  4  Hughes,  loe.  dt 
169,  Fed.  Gas.  No.  9,072.  In  circumstantial 
evidence  the  principal  and  ultimate  fact  Is 
got  at  by  way  of  argument  and  by  method 
of  demonstration  In  the  nature  of  reductlo 
ad  absurdum.  Will's  Clr.  Ev.  p.  17.  There- 
fore, in  cases  turning  on  circumstantial  (or 


what  is  called  by  the  civlllflni 
by  the  Scotch  jurists  aj-y«m 
dence,  the  proof  should  have  t 
exclude  any  other  reasonable  cc 
the  principal  fact.  Says  the  aut 
ed  (page  IT):  "The  force  and 
cumstantlal  evidence  depend  ui 
patlblUty  with,  and  Incapabillt; 
tton  or  solution  upon  any  othf 
than  that  of  the  truth  of  the  fa 
adduced  to  prove."> 

(2)  Testing  the  facts  by  the 
ciples  announced,  we  see  no  wa; 
cept  to  hold  that  plaintiffs  did  i 
defendant's  locomotive  directly 
communicated  flre  to  their  m: 
not  a  particle  of  evidence  ten 
that  a  spark,  keeping  in  its  wt 
alive  and  hot  as  to  breed  a  flr 
could  fly  or  ever  flew  as  far  i 
would  have  to  carry  In  this  in 
a  gale  of  as  cold  and  damp  a 
is  no  testimony  tending  to  sho 
would  lurk  and  smoulder  for 
time  this  must  have  done.  If  it 
Ited  to  defendant's  locomotive, 
serration  does  not  teach  us  the 
ing  in  tinder  or  debris,  hesi 
Usually  in  cases  finding  their  w 
for  damages  for  setting  out  f 
velop  shortly  after  a  locomotlv 
and  the  significance  of  time  hai 
of  judicial  comment  in  those 
whole  trend  and  thread  of  the  ; 
the  conclusion  that  the  flre  orl; 
the  mill.  Indeed,  in  damp  c< 
vailing,  it  could  not  in  reason 
on  the  outside,  therefore  the  spf 
got  inside  the  mill.  To  accoun 
fallli^  inside,  a  three-inch  c 
weather-boarding  on  the  west  > 
Where  it  led  t^  in  the  inside 
Did  it  lead  to  the  floor,  to  a  i 
ground?  Assuming  it  led  into  i 
then,  according  to  the  physics  < 
a  spaife  (from  a  locomotive  n 
northwest  in  the  teeth  of  tht 
have  to  travel  nearly  on  a  del 
great  many  more  than  54  feet  1 
reach  that  particular  bole  In  t 
for  we  know  the  smokestack  i 
be  smartly  to  the  west  of  the 
wind  ttom  the  northwest  coi 
spark  to  that  bole.  That  suet 
live  in  the  cold  and  damp,  read 
and  breed  so  late  a  fire  Insid 
rests  necessarily  In  speculation 
tbe  loose  and  Inconclusive  feat 
ins  guesswork  and  conjecture  i 
ed  from,  sound  reasoning.  Did 
vertently  or  some  enemy  Intenti 
flre?  Did  mice  gnaw  matches 
pocket,  or  did  the  coal  oil  sto' 
cause  turned  down  low  and  no 
the  barrel  of  waste  set  flre 
by  spontaneoiis  combuiftion? 
Strange  things  might  happen 
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and  whether  they  did  or  not  would  be  con- 
jecture pure  and  simple.  But  some  of  those 
!<traage  thlugs  would  be  Just  as  reasonable 
as  to  say  that  a  spark  from  a  locomotire 
(that  WHS  not  seen  to  throw  any)  flew  on  a 
le^el  for,  say  75  or  100  feet  and  accurately 
hit  a  three-Inch  crevice  In  a  wall;  that  It 
then  was  red  hot,  though  the  air  was  cold 
and  damp :  that  it  then  fell  on  conbustlbles 
inside  the  mill  and  started  a  fire;  and  tbat 
sGCh  fire  smouldered  for  three  hours  (a  little 
more  or  less)  before  discovery  by  those 
sitaated  so  as  to  likely  see  it.  That  hypo- 
thesis Is  also  conjecture  pure  and  simple- 
No  conclusion  that  such  result  was  likely  or 
reasonable  coold  flow  from  sound  reasoning 
on  sach  premises.  At  very  best  one  could 
only  say  it  was  possible  it  might  be  so. 
Shall  we  say  the  proof  shows  that  defendant 
might  have  set  the  flre  or  might  not,  ergo 
defendant  must  pay?  On  such  theory,  de- 
fendant would  always  have  to  pay,  and  the 
statutory  duty  of  showing  that  defendant's 
locomotive  communicated  the  flre  would  be 
dtmlnated.  We  could  not  very  well  ad- 
Jadicate  on  such  a  toss  up  and  non  sequitur 
as  that.  Speaking  of  cold  weather  as  dis- 
couraging to  loug  life  In  a  spark  of  flre,  who 
has  not  got  up  of  a  bitter  morning  to  find 
hU  honsehold  flre  frozen  out?  At  such  times 
one  is — but  no  matter  about  that 

It  Is  true  that  testimony  Is  permitted  in 
this  character  of  cases  to  show  the  ability 
o(  locomotives  to  throw  sparks  to  this,  that, 
or  the  other  distance,  and,  when  so  thrown, 
to  show  they  Ignite  combustible  matter.  But 
the  value  of  that  sort  of  testimony,  in  the 
nature  of  things,  should  be  limited  to  similar 
conditions  of  wind  and  weather  and  sur- 
mondlng  circumstances.  We  know  nothing 
of  the  state  of  the  weather,  or  the  direction 
of  the  wind,  or  the  character  of  the  com- 
bustible material  (except  grass)  set  on  fire 
theretofore  In  that  region  by  locomotive 
sparks.  The  proof  fell  short  on  that  score. 
i^t  there  is  no  testimony  whatever  that  the 
engbie  in  question  threw  any  sparks  on  the 
evenhig  of  the  10th  of  January,'  1908,  likely 
to  cause  a  flre.  So  does  not  the  fact  that  the 
door  on  the  north  was  found  pushed  In  point 
to  the  probable  presence  of  intruders  In  the 
mill  after  closing  time?  We  are  not  at  lib- 
erty to  conclude  that  the  wind  blew  this 
door  in  before  the  engine  passed  and  a  spark 
blew  in  the  open  doorway,  for  It  was  nailed 
securely,  and  there  is  no  testimony  tending 
to  show  it  could  be  blown  in  by  the  wind. 
Bat  if  we  gave  evidence  to  such  surmise, 
then  we  confront  the  fact  that  the  fire  ap- 
parently did  not  spring  up  about  the  door- 
way, and  further  fact  that  a  spark  would 
have  to  fly  and  keep  alive  about  as  far  as 
to  enter  the  crevice  In  the  weather-boarding. 

If  the  jury  had  found  for  plaintiffs.  It 
would  have  been  the  duty  of  the  trial  court 
to  set  the  verdict  aside  as  unsupported  by 
pwot.    Under  facts  more  persuasive  than 


here,  that  result  has  been  reached  more 
than  once.  GIbbs  v.  Hallroad,  104  Mo.  App. 
276,  78  S.  W.  835;  Manning  v.  Railroad,  137 
Mo.  App.  631,  119  S.  W.  464;  Peck  v. 
Railroad,  31  Mo.  App.  123;  Bank  v.  Rail- 
road, 98  Mo.  App.  330,  73  S.  W.  286;  Punk 
V.  BaUroad,  123  Mo.  App.  169,  100  S.  W. 
504;  Otis  Oo.  V.  Railroad,  112  Mo.,  loc.  clt. 
630,  631,  20  S.  W.  676. 

In  the  foregoing  view,  other  questions  are 
not  reached  and  will  be  reserved. 

The  Judgment  was  right  liOt  It  be  affirm- 
ed.  It  Is  BO  ordered. 

GRAVES,  P.  J.  I  concur  in  this  case  for 
the  same  reasons  expressed  by  In  the 
case  of  Traner  v.  Sphalerite  Mining  Com- 
pany, Just  decided,  to  which  refemce  la 
hereby  made. 


STATE  V.  DONAI>DSON. 

(Supreme  Court  of  Missouri,  IMvision  No.  S. 
June  1.  1912.) 

1.  Indictment  awd  Information  (8  32*)— 
CoNCLrsioN— Requisites. 

An  indictment  for  false  pretenses  which 
sets  out  the  pretenses  and  denies  the  truth  of 
each,  and  after  negatlyiog  the  _  last  pretense, 
concludes,  after  a  semicolon,  with  the  formal 
language,  "against  the  peace  and  dignity  of  the 
state."  complies  with  the  constitutional  re- 
quirement that  all  indictments  shall  conclude, 
"against  the  peace  and  dignity  of  the  state." 
Const,  art.  6,  8  38. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  122-131;  Dec. 
Dig.  8  32.«1 

2.  FAL8B  PBBTEKSBB  9  26*)  —  INDICTMENT- 
BXQDIBITES. 

An  indictment  for  false  pretenses,  which 
sets  forth  false  pretenses  based  on  accjised  s 
representation  that  a  corporation  owned  in  fee 
simple  a  tract  of  land  clear  of  incumbrances, 
that  the  corporation  was  solvent,  and  not  in- 
debted to  any  one,  that  the  shares  of  its  stock 
were  worth  their  par  value,  and  which  avers 
that  prosecutor,  believing  the  pretenses,  waa 
ioduced  to  purchase  stock  and  to  execute  and 
deliver  to  accused  in  payment  therefor  hla 
negotiable  note,  and  that  oy  means  of  the  repre- 
sentations, accused  obtained  from  prosecutor 
the  note  with  intent  to  defraud,  and  wliich 
negatives  the  truth  of  each  representation  al- 
le^,  sQfBdently  charges  the  crime*. 

[Ed.  Kote^For  other  cases,  see  False  Pre- 
tensea.  Gent  Dig.  8  81;  Dec.  Dig.  {  20.*] 

3.  Fausk  PBsmrsEs  Q  41*)— Btidkncb— Ad- 

HISaiBIUTT. 

On  a  trial  for  obtaining  money  by  false 
pretenses,  based  on  false  representations  as  to 
the  property  and  solvency  of  a  corporation, 
thereby  inducing  prosecutor  to  purchase  stock 
therein  aod  deliver  to  accused  a  note  for  the 
price,  evidence  of  the  relations  between  accused 
and  the  prosecntor  and  a  daughter  of  the  latter 
before  and  during  the  time  of  the  making  of 
the  false  representations,  including  the  fact  that 
accused  had  become  engaged  to  marry  the 
daughter  of  prosecutor,  and  waa  treated  by 
prosecutor  as  a  member  of  the  family  at  the  time 
of  the  making  of  the  representations,  was  admis- 
sible. 

[Ed.  Note, — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  g  55;  Dec.  EHg.  §  41.*] 
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4.  Cbihiitax.  Law  (|  871^— Btidknoi  of  Oth- 
er OFFEKBEB— ADUISaiBTUTT. 

On  a  trial  for  obtaining  money  by  false 
pretenses  based  on-  accnsed's  false  representa- 
tione,  indncing  the  purchase  of  corporate  stock 
by  prosecutor  and  tne  delivery  of  a  note  to  ac- 
cused for  the  price,  evidence  that  accused  made 
similar  rppresentntions  in  selling  and  attempt- 
ing to  sell  stock  in  the  same  corporation  to 
third  persons  after  the  sale  to  prosecutor  was 
admissible  to  ibow  criminal  intent  to  defraud. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  830-832:  Dec  Dig.  |  871.*] 

5.  FALSS  FBEnKSKS   ({  61*)  —  EVIDENCE— 

QUESTIOK  FOB  JtJBY. 

Where,  on  a  trial  for  obtaining  a  note  by 
false  pretenses,  the  testimony  was  conflicting  on 
the  issue  whether  the  note  was  delivered  to  ac- 
cused in  Missouri  or  in  Illinois,  and  prosecutor 
and  bis  daughter  testified  that  the  note  was  ex- 
ecated  and  delivered  in  Missouri  while  accused 
testified  that  it  was  delivered  in  Illinois,  the 
question  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses. Cent.  Dig.  S  63 ;  Dec.  Dig.  8  51.*] 

6.  False  Pretenses  (S  51*)  —  Reliance  on 
Representations— Question  fob  Jurt. 

Where,  on  a  trial  for  obtaining  a  note  for 
the  purchase  price  of  stock  in  a  coriKiration  by 
false  pretenses,  the  evidence  showed  that  pros- 
ecutor, at  accused's  anggeetion,  personally  view- 
ed the  real  estate  of  the  corporation,  but  his 
investigation  was  incomplete,  and  gave  him  but 
little  information  aa  to  the  truth  of  the  rep- 
resentations made  by  accused,  and  prosecutor 
testified  that  he  relied  on  the  representations, 
the  queitiou  whether  accused  investigated  for 
himself  or  relied  on  the  representations  was  for 
the  jury,  it  not  being  necessary  to  support  a 
conviction  that  the  false  pretenses  should  be  the 
fiole  inducement  to  parting  with  the  property, 
but  enough  that  they  have  a  controlling  in- 
fluence. 

[Ed.  Note.— For  other  cases,  eee  False  Pre- 
tenses. Cent  Dig.  S  63 ;  Dec  Dig.  |  61.*] 

T.  False  FRETEKSEe  (g  9*)  —  Reliance  oh 
Repbesentations — Question  for  Jubt. 
A  person  who  by  false  representations  ob- 
tains property  from  another  cannot,  when  charg- 
ed with  the  crime  of  obtaining  property  by 
false  pretensefi.  rely  on  the  fact  tiiat  the  person 
defrauded  might,  by  vigilance,  have  discovered 
the  falsity  of  the  representations,  and  thereby 
escaped  being  defrauded. 

[Ed.  Note.~For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {  14;  Dec.  Dig.  {  d.*] 

&  False  Pretenses  (§13*)— Injury  to  Pros- 
EOUTOB — Evidence— SuFFrciEHCT. 

Where,  on  a  trial  for  obtaining  a  note  for 
the  price  of  stock  by  false  pretenses,  the  evi- 
dence showed  that  accused,  by  false  pretenses, 
obtaiued  from  prosecutor  a  note,  and  the  value 
of  the  note  and  its  payment  by  prosecutor,  there 
was  evidence  that  prosecutor  was  defrauded. 

[Ed.  Note.— For  other  casea,  see  False  Pre- 
tenses, Cent.  Dig.  S  17;  Dec.  Dig.  1  13.*] 

9.  Criminal  Law  (5  721*)— Trial— Remarks 
OF  Counsel— Comment  on  Failure  of  Ac- 
cused TO  Testift. 

Under  Rev.  St.  1909,  {  6243,  prohibiting 
comment  on  the  failure  of  accused  to  testify  in 
his  own  behnlf.  it  is  error  for  the  state's  coun- 
sel to  comment  on  the  failure  of  accused  to 
testify  as  to  any  fact  in  isaue.  or  to  deny  any 
fact  testified  to  by  another  witness. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1672 ;  Dec.  Dig.  S  721.*] 

10.  Criminal  JjAW  ($  1171*)— Harmless  Er- 
BOR— Impboi'er  Abhument  of  Counsel. 

Where,  on  a  trial  for  obtaining  property 
by  false  pretenses,  the  evidence  showed  the  re- 


latione of  accused  and  prosecutor,  and  the  en- 
gagement of  accused  to  marry  prosecutor's 
daughter  when  he  had  obtained  a  divorce,  the 
argument  of  the  state's  counsel  that  accused 
testifying  in  his  own  behalf  bad  not  denied  bav- 
in;; said  that  his  wife  was  a  disreputable  wo- 
man, though  improper  as  a  comment  on  the  fail- 
ure of  accused  to  testify,  was  not  ground  for 
reversal, 

[Ed.  Note.— For  other  ca^es.  see  Criiuinal 
I^w.^Cent  Dig.  H  3126,  3127;  Dec  Dig.  f 

11.  Crihinai.  Law  (§  1171*)— Harmless  Eb- 
ROB— Improper  Argument  of  Coussel. 

Where,  on  a  trial  for  obtaining  property 
by  means  of  false  pretenses,  the  state,  to  prove, 
intent,  proved  similar  representations  by  ac- 
cused to  third  persons,  the  argument  of  the 
state's  counsel  that  accused  testifying  Id  his 
own  behalf  bad  not  denied  making  similar  repre- 
sentations to  others,  though  improper  as  a 
comment  on  accused's  failure  to  testify,  was 
not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  31^6,  3127;  Dec.  Dig.  % 
1171.*] 

Appeal  from  St  Louis  Circuit  Court ;  Eu- 
gene McQnillin,  Judge. 

AaroD  B.  Donaldson  was  convicted  of 
crime,  and  he  appeals.  AfBrmed. 

T.  J.  Rowe,  Thos.  3.  Bowe.  Jr.,  and  Flea- 
ry  Rowe,  for  appellant  Elliott  W.  Klajor, 
Atty.  Gen.,  and  John  M.  Dawson,  Asst.  Atty. 
Gen.,  for  the  State. 

KENNISH,  J.  At  the  February  term, 
1911,  of  the  drcait  court  of  the  city  of  St. 
tiouls,  appellant  was  tried  u-paa  an  indict- 
ment chargli^  him  with  having  violated  sec- 
tion 4765.  Revised  Statutes  1009,  by  obtain- 
ing from  James  H.  Downs,  means  of  false 
and  fraudulent  r^resentations,  the  promis- 
sory note  of  said  Downs  for  the  sum  of 
000.  The  jury  returned  a  verdict  of  guilty, 
assessed  appellant's  punishment  at  Impris- 
onment in  the  penitentiary  for  a  term  of 
three  years,  and  from  the  judgment  entered 
upon  the  verdict  he  appealed  to  this  court 

The  indictment,  omttUng  caption  and  sig<- 
nature,  was  as  follows:  "The  grand  jurors 
of  the  state  of  Missouri,  within  and  tor  the 
body  of  the  city  of  St  Louis,  now  here  In 
cohrt,  duly  Impanded,  sworn  and  charged, 
upon  their  oath  present  tliat  Aaron  B.  Don- 
aldson on  or  about  the  twenty-second  day  of 
November,  one  thousand  nine  hundred  and 
nine,  at  the  city  of  St.  Louis  aforesaid,  felo- 
niously, desi^edly,  knowingly,  and  fraudu- 
lently, with  the  intent  then  and  there  to 
cheat  and  defraud  one  James  H.  Downs,  did 
falsely  represent,  pretend  and  state  to  the 
said  James  H.  Downs  that  a  certain  corpora- 
tion known  and  named  the  Mlssiwlppi  Val- 
ley Iron  &  Furnace  Company,  and  incorpo- 
rated under  the  laws  of  the  state  of  Missouri, 
owned  in  fee  simple  nine  hundred  acres  of 
mineral  lands,  located,  situated,  and  being  in 
Butler  and  Wayne  counties  in  said  state  of 
Missouri;  that  the  properties  of  the  said  the 
Mississippi  Valley  Iron  ft  Furnace  Company 
were  then  and  there  free  and  clear  of  indebt- 
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eduesB  and  incnmbrance;  and  that  the  said 
Uie  Mississippi  Valley  Iron  &  Furnace  Com- 
pinr  then  and  there  was  in  good  solvent 
cgndition,  and  had  no  Indebtedness  and  was 
ttot  indebted  to  any  person  or  persons,  and 
[bat  the  shares  of  the  capital  stock  of  the 
eaid  the  Mississippi  Valley  Iron  &  Furnace 
Company  were  then  and  there  of  the  value : 
of  one  hundred  dollars  per  share  and  worth ; 
their  par  value;  and  the  said  James  H. ' 
Downs  believing  said  false  pretenses  and ; 
represeotatlona  so  made  by  the  said  Aaron  B. 
Donaldson  as  aforesaid  to  be  true,  and  being 
deceived  thereby,  was  Induced  by  reasons 
thereof  to  then  and  there  purchase  from  the 
said  Aaron  B.  Donaldson  three  hundred  and 
serenty  shares  of  the  capital  stock  of  the 
Bald  the  Mississippi  Valley  Iron  &  Furnace 
Company,  and  as  part  of  the  purchase  price 
therefor  to  then  and  there  deliver  and  trans- 
fer to  the  said  Aaron  B.  Donaldson  a  certain 
valuable  thing,  to  wit,  a  certain  nego- 
tiable promissory  note,  executed  by  the  said 
James  H.  Downs  and  dated  at  the  city  of  St 
Loals,  In  the  state  of  Missouri,  November 
twenty-second,  one  thousand  nine  hundred 
and  nine,  promising  to  pay  to  the  order  of 
Mid  A  B.  Donaldson,  three  months  after 
date,  the  sum  of  eight  thousand  dollars  with 
Interest  from  date  at  the  rate  of  six  per  cenc 
pw  ffwimm,  and  of  the  value  of  eight  thou- 
sand dollars,  and  the  said  James  H.  Downs 
then  and  there  did  deUver  and  transfer  the 
laid  valuable  thing,  to  wit,  said  negotiable 
iromiasory  note  described  as  aforesaid  for 
Jie  sum  of  eight  thousand  dollars  to  him,  the 
said  Aaron  B.  Donaldson,  as  and  for  part  of 
the  purchase  price  of  said  three  himdred  and 
seventy  shares  of  stock  described  as  afore- 
said and  the  said  Aaron  B.  Donaldson  then 
and  there  feloniously,  willfully,  designedly, 
knowingly,  and  fraudulently,  in  the  manner 
aforesaid,  and  by  means  of  the  fraudulent 
rqffe8eDtati<Hi8  aforesaid,  did  obtain  of  and 
from  the  said  James  H.  Downs  the  said  Tal- 
uble  thing,  to  wit,  the  said  negotiable  prom- 
issory note  for  the  sam  at  eight  thousand 
doUaia^  exeeated  by  the  said  James  H. 
Downs  as  aforesaid,  and  of  the  value  of 
eight  thousand  dollus,  all  the  pn^rty  of 
the  said  James  H.  Downs,  with  the  Intent 
blm,  the  said  Jaioes  H.  Downs,  then  and 
there  to  cheat  and  defraud  of  the  same. 
Whereas.  In  truth  and  In  f&ct,  the  said  cor^ 
pmation,  the  Mississippi  Valley  Iron  &  Fur- 
nace Company,  did  not  then  and  there  own  in 
fee  simple  nine  hundred  acres  of  mineral 
lands  located,  situated  and  b^ng  in  Bntlsr 
and  Wayne  counties.  In  said  state  of  Missou- 
ri, as  he,  the  said  Aaron  B.  Donaldson,  then 
and  there  well  knew;  and  whereas,  In  truth 
and  in  fact,  the  pr<^>ertie8  of  the  said  the 
UIssIsBliqd  YaUey  Irtni  &  Furnace  Company 
were  not  then  and  there  free  and  dear  of 
indebtedness  and  incumbrances,  as  he,  the 
said  Aaron  B.  Donaldson,  then  and  there  well  I 
knew;  and,  whereas,  In  tmth  ai^  In  fact,  the  [ 
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said  the  &Ilsslsslppi  Valley  Iron  &  Furnace 
Company  was  not  then  and  there  in  good 
solvent  condition,  and  then  and  there  had  a 
large  Indebtedness  and  was  largely  Indebted 
to  divers  persons,  to  wit,  the  National  Iron 
Mining  Company,  a  corporation,  and  other 
persons  to  these  grand  Jurors  unknown,  as 
he,  the  said  Aaron  B.  Donaldson  then  and 
there  well  knew;  and,  whereas,  in  truth  and 
in  fact,  the  said  shares  of  the  said  capital 
stock  of  the  said  the  Mississippi  Valley  Iron 
&  Furnace  Company  were  not  then  and  there 
of  the  value  of  one  hundred  dollars  per 
share,  nor  worth  their  par  value,  as  he,  the 
said  Aaron  B.  Donaldson,  then  and  there 
well  knew;  against  the  peace  and  dignity  of 
the  state." 

As  the  record  contains  the  testimony  of 
many  witnesses  and  also  much  documentary 
evidence,  we  shall  state  only  such  facts  as 
are  necessai^r  to  an  understanding  of  the 
questions  of  law  raised  during  the  progress 
of  the  trial  and  now  before  us  for  review. 

The  evidence  for  the  state  tended  to  show 
the  following  facta;  At  the  time  the  offense 
Is  alleged  to  have  been  committed,  the  de- 
fendant was  engaged  in  the  brokerage  busi- 
ness in  the  city  of  St  Louis,  and  resided  In 
that  city  with  his  family,  which  consisted  of 
his  wife  and  five  childrea  James  H.  Downs, 
from  whom  the  cote  In  question  was  obtain- 
ed, was  a  wealthy  retired  farmer,  72  years 
old,  and  lived  at  Assumption,  111.  His  daugh- 
ter, Mrs.  Ora  B.  Rldgeley,  had  been  granted 
a  divorce  from  her  husband,  and  made  her. 
home  with  her  parents.  In  April,  1909,  the 
defendant  was  Introduced  tp  Mrs.  Rldgeley 
in  St.  Louis.  Soon  after  this  introduction, 
he  called  upon  her  several  times  at  her  fa- 
ther's home  in  Assumption,  and  became  ac- 
quainted with  the  fother.  In  August.  1909. 
he  made  a  proposal  of  marriage  to  Mrs. 
Rldgeley,  and  the  proiwsal  was  accepted.  It 
was  agreed  that  the  wedding  should  take 
place  some  time  in  December.  Mr.  Downs 
was  informed  of  the  engagement.  Both  he 
and  Mrs.  Rldgeley  knew  the  defendant  was 
a  married  man.  He  r^resented  to  them, 
however,  that  he  and  his  wife  had  been  sepa- 
rated for  two  years;  that  be  had  a  divorce 
suit  pending,  and  would  obtain  a  decree  of 
divorce  before  December.  He  told  Mrs. 
Rldgeley  he  had  left  his  wife  because  she 
was  a  disreputable  woman.  He  was  then  liv- 
ing with  his  wife,  and  there  was  no  divorce 
snit  pending.  After  the  pretended  marriage 
engagement,  be  was  a  frequent  visitor  at  the 
Downs  borne,  whe^e  he' was  received  by  the 
members  of  tbe  family  as  Mrs.  Bldgeley's  ac- 
cepted suitor.  Having  thus  gained  the  confi- 
dence of  Downs,  the  defendant  Interested 
him  in  mining  stocks  which  be  had  for  sale^ 
and  in  October,  1909,  sold  him  some  shares 
of  stock  in  the  Wllllamsville  Iron  Momitain 
Ore  Company  and  tbe  Black  Biver  Iron  Ore 
Company,  rec^vlng  therefor  $^,000.  Short- 
ly after  this  sale  was  made^  the  defendant 
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arrangecl  for  the  reorganization  of  a  corpo- 
ration known  as  the  Mississippi  Valley  Iron 
&  Furnace  Company  (hereinafter  referred  to 
as  the  Mississippi  Valley  Company),  whereby 
be  acquired  control  of  that  company  and  of 
the  sale  of  ita  stock.  One  reason  for  his  alli- 
ance with  the  latter  company  was  that  he  de- 
fied to  pad^  dissatisfied  Investors  in  the  two 
former  companies  by  bavlng  the  Mississippi 
Valley  Company  take  over  the  assets  of  the 
other  companies,  and  Issue  to  the  stockhold- 
ers in  those  companies  two  shares  of  its  cap- 
ital stock  for  each  share  of  stock  they  held  In 
either  of  the  other  companies.  This  arrange- 
ment was  consented  to  by  the  owners  of  the 
Mlssl^ippl  Valley  Company.  The  assets  of 
the  Mississippi  Valley  Company  consisted  of 
249^  acres  of  land  owned  in  fee  simple,  2,753 
acres  on  which  it  hod  leases  and  mining 
rights,  and  some  worn-out  machinery  and 
equipment.  It  had  purchased  aU  of  Its  prop- 
erty from  the  National  Iron  Mining  Com- 
pany, and  was  Indebted  to  that  company,  as 
part  of  the  purchase  price,  in  the  sum  of 
$26,000.  The  defendant  knew  these  facts 
when  he  acquired  control  of  the  Mississippi 
Valley  Company.  In  a  written  proposition 
made  to  the  company,  dated  October  27. 1909, 
and  signed  by  the  defoidant,  stating  the 
terms  upon  which  he  would  take  charge  of 
the  company  and  the  sate  of  Its  stock,  there 
was  this  statement:  "It  la  also  understood 
tbat  the  company  owes  for  its  land  126.000." 

After  Downs  was  Informed  of  ttie  mar- 
riage engagement,  and  after  the  defendant 
had  secured  control  of  the  Mississippi  Valley 
Company,  the  defendant  stated  to  Downs 
tiiat  if  the  latter  would  mrrender  his  stock 
in  the  Williamsrille  Iron  Mountain  Ore  Com- 
pany  and  tiie  Black  River  Iron  Ore  Com- 
pany, and  pay  $18,000  in  addition,  he  wonld 
Issue  and  deliver  to  Downs  ttierefor  1,000 
shares  of  the  capital  stock  of  the  Mississippi 
Valley  Oompany  of  the  par  value  of  $100 
per  share.  Re  represented  the  purchase  of 
stock  in  the  latter  company  to  be  a  fine  In- 
vestment; tbat  its  stodt  was  worth  its 
par  value;  that  it  owned  900  acres  of 
land  in  fee  simple;  that  it  was  free  of  In- 
debtedness, and  Its  property  was  clear  of 
Incumbrance.  At  the  invitation  of  the  de- 
fendant, Downs  and  Mrs.  Bldgcley  accom- 
panied him  to  Keener,  Mo.,  to  see  the  prop- 
erty of  the  company.  On  this  trip  the  de- 
fendant repeated  to  Downs  the  representa- 
tions coucembig  the  company  and  its  prop- 
erty. The  party  returned  to  St.  Louis,  and 
while  there  Downs  accepted  the  offer  made 
by  tlie  defendant,  and  executed  to  him  his 
promissory  note  for  $8,000,  being  the  note 
mentioned  in  the  indlctmaat.  The  note  is 
dated:  "St  Louis,  Missouri,  November  22, 
1909."  A  receipt  was  given  to  Downs  by 
the  defHidant  dated  at  the  same  time  and 
place  as  the  note,  reciting  tbat  the  defendant 
had  received  from  Downs  $18,000.  for  which 
Downs  was  to  receive,  as  soon  as  a  cer- 
tain pooling  agreement  was  completed,  1,000 


shares  of  the  capital  stock  of  the  Mississipi)! 
Valley  Company,  of  the  par  value  of  $100 
per  share.  Downs  and  Mrs.  Bldgeley  re- 
turned to  Assumption,  and  a  day  or  two 
later  Downs  sent  to  the  defendant  a  check 
for  $10,000  in  payment  of  the  balance  of 
the  purchase  price  of  the  stock.  The  note 
and  check  were  both  paid,  and  the  stock  was 
afterwards  issued  to  Downs  as  agreed. 

The  property  of  the  Mississippi  Valley 
Company  was  not  valuable  as  mining  prop- 
erty. It  was  worked  on  a  small  scale  after 
Downs  purchased  the  stock,  but  at  a  loss 
on  every  car  of  ore  handled.  Only  $3,500  of 
the  $26,000  due  as  purchase  money  was  ever 
paid.  During  the  summer  of  1910  the  de- 
fendant made  a  deal  with  the  company, 
whereby  all  of  the  property  of  the  company 
was  transferred  to  him  In  consideration  for 
services  rendered,  $2,800  which  he  claimed 
he  had  advanced  to  the  company,  and  an 
agreement  that  he  would  procure  the  re- 
lease of  the  company  from  all  liability  for 
the  $22,500  still  due  as  part  of  the  purchase 
money  for  which  the  deed  of  trust  was 
given.  After  this  transfer  was  made,  "a 
beautiful  suite  of  offices"  constituted  the  sole 
assets  of  the  company.  During  the  period 
covering  his  negotiations  and  dealings  with 
Downs,  the  defendant,  in  selling  and  at- 
tempting  to  sell  stock  of  the  Mississippi 
Valley  Company  to  people  living  in  the  vicin- 
ity of  Assumption,  made  the  same  represen- 
tations about  the  company  that  he  was 
charged  In  the  indictment  with  having  made 
to  Downs.  On  one  occasion,  while  in  As- 
sumption for  the  purpose,  of  selling  tbe 
stock,  he  had  a  conversation  with  a  witness 
named  Burton,  who  was  Interested  in  Che 
company,  in  whldi  he  said:  "Barton,  you 
will  have  to  lie  to  sell  this  stock." 

The  evidence  for  the  defmdant  tended  to 
show  the  following  facts:  The  deed  of 
trust  for  $26,000  was  not  executed  until  after 
the  Downs  note  for  $8,000  was  executed  and 
delivered.  Tlie  Mississippi  Vall^  Company 
was  not  in  fact  indebted  to  the  National 
Iron  Mining  Company,  bnt,  as  the  doim  was 
made  that  it  did  owe  that  company  $26,000 
on  account  of  the  purchase  price  of  pra^ 
erty,  the  board  of  directors  concluded  that 
it  would  be  best  to  recognise  the  daim  for 
that  sum  as  ralid,  and  encnte  a  deed  of 
tnist  to  secure  It,  which  was  done.  The 
property  of  tlw  company  was  valnable  min- 
ing property,  afid  worth  in  the  nds^borhood 
of  $300,000.  Witnesses  who  had  known  tbe 
defendant  for  maiqr  years  as  a  minister  of 
the  gospel,  a  mine  opmtor,  and  a  broker 
testified  that  his  reputation  for  honesty.  In- 
tegrity, troth,  and  veracity  was  good.  The 
defendant  testlBed  that  the  note  in  ques- 
tion was  executed  and  delivered  to  him  in 
Assumption,  111.  He  denied  tbat  he  ever 
made  any  representations  to  Downs  con- 
cerning the  value  of  the  stock,  that  he  ever 
represented  to  him  tbat  the  company  own- 
ed 900  acres  of  land  In  tee  simply  or 
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that  the  company  was  free  of  taufebtedneas, 
or  tbat  its  property  was  clear  of  Incuni- 
brance.  In  his  ai^nment  to  the  Jury  the 
tsststant  prosecuting  attorney  commented 
npoa  the  Aict  that  Ote  defendant  while  cm 
the  witness  stand  had  not  denied  bavlDg 
told  Mrs.  Bldgel^  hla  wife  was  a  dlsrep- 
mable  woman,  and  had  not  denied  that  he 
made  false  representatlfms  to  certain  wit- 
nesses fran  Assumption  in  endeavoring  to 
Kll  stock  to  than.  Ohjecdona  to  these  com- 
ments were  oTemled  by  tlie  court,  to  which 
mlings  the  def  aidant  excepted. 

n*  2]  3.  Appellant  demurred  to  the  Indict- 
ment, and  he  now  assfgns  as  error  the  ac- 
tion of  the  court  In  OTomllng  the  demurrer. 
In  setttaiK  out  tile  alleged  offense  the  In- 
dictment  denies  the  truth  of  each  fhlse  pre- 
tose  diaived  to  have  been  made  and  Im- 
mediately following  the  last  pretense  so 
oegatlTed,  aerated  only  by  a  semloolon, 
omdndes  with  iJie  formal  language,  "against 
the  peace  and  dignity  of  the  state."  It  is 
ODDtoided  tbat  the  indictment  is  defective. 
In  that  It  does  not  conclude  as  reqnlred  by 
tbe  Omstltntlon.  The  crltlc^m,  as  we  nn- 
derstand  it,  Is  that  the  concluding  clause  Is 
ttmited  to  tile  one  averment  Immediately  pre- 
ceding it.  Instead  of  r^errlng  to  and  modify- 
iDg  the  entire  charge.  This  criticism  Is 
without  foundation.  Tbe  Constitution  re- 
qnlrea  tfiat  "aU  indictments  shall  conclude 
'against  the  peace  and  dignity  of  the  state.' " 
OoDst  art  6,  i  88.  The  indictment  In  this 
case  does  so  conclude  and  exactly  In  ac- 
cordance with  the  realized  forms  and  prec- 
edmts  In  audi  cases.  Kelly's  Crlm.  Law  & 
Prac:  |  602;  Bishop's  Forms  (2d  Bd.).|  418 
ct  seQ. 

The  ittdictmeait  Is  also  assailed  on  the 
ground  that  It  fails  to  allege  with  particu- 
larity tbe  contract  and  agreement  between 
the  defendant  and  Downs  (1)  as  to  the  sale 
by  the  defmdant  to  Downs  of  the  870  shares 
of  stock  referred  to,  (2)  Id  that  it  does  not 
allege  that  the  stock  so  sold  was  not  of  the 
value  of  ^,000,  nor  that  by  reason  of  the 
ale  Downs  was  cheated  and  defrauded,  nor 
that  tij  the  delivery  of  the  note  to  the  de- 
fendant Downs  sustained  Injury.  A  reading 
of  the  indictment,  set  out  at  length  In  tbe 
statement  of  facts  herein,  will  show  that 
four  false  pretenses  are  charged  to  have  been 
made:  (1)  That  the  Mississippi  Valley  Com- 
pany owned  in  fee  simple  900  acres  of  land 
therein  described ;  (2)  that  such  lands  were 
free  and  clear  of  Indebtedness  and  Incum- 
brance; (3)  that  said  company  was  solvent, 
and  was  not  Indebted  to  any  person;  (4)  that 
the  shares  of  the  capital  stock  of  tbe  said 
company  were  then  and  there  worth  tbelr 
par  ralne.  The  indictment,  then,  wltii  suffl- 
dent  deflnlteness,  alleges  that  Downs,  be- 
lieving the  said  pretenses  to  be  true  and 
being  deceived  thereby,  was  Induced  to  pur- 
chase certain  shares  of  the  capital  stock  of 
'  tbe  said  company,  and  to  execute  and  de- 
Urer  to  the  defendant  in  paymrat  therefor 


his  negotiable  promlssoiy  note  of  the  value 
stated,  and  that,  by  means  of  said  fraudu- 
lait  representations,  the  defendant  did  ob- 
tain ftom  Downs  tbe  said  note,  with  the  in- 
tent him,  the  said  Downs,  then  and  there  to 
cheat  and  defirand.  The  indictment  then 
properly  negatives  the  truth  of  ea<di  fiilse 
representation  alleged,  and  concludes  as 
heretofore  stated.  After  an  examination  eX 
the  indictment,  we  are  satisfied  It  meets 
every  requirement  of  good  pleading,  and  that 
the  demurrer  was  properly  overruled.  Stote 
T.  Msrtbi,  226  Mo.  B38,  126  S.  W.  442. 

[3,  4]  2.  Error  la  next  assigned  to  the  ae- 
tlon  of  the  court  in  admitting  testimony  of- 
fered by  the  state,  over  the  defendant's  ob- 
jections. A  number  of  adverse  mlings  ate 
complained  of  under  this  head.  We  shall  dis- 
pose of  th^  under  two  groups :  filrst,  those 
relating  to  testimony  concerning  the  state- 
ments, letters,  and  conduct  of  the  defendant 
In  pretending  to  be  desirous  of  marrying  the 
widowed  daughter  of  the  prosecuting  wit- 
ness, but  which  did  not  directly  tend  to 
prove  the  charge;  and,  second,  the  rulings 
complained  of  In  admitting  testimony  of  lep- 
resentatlons  made  by  the  defendant  to  other 
persons  in  selling  or  attempting  to  sell  sto(^ 
In  the  same  company  after  the  date  of  tbe 
alleged  offense. 

It  was  shown  that  the  daughter  of  the 
prosecuting  witness,  a  wl^ew  42  years  of  age, 
was  making  her  home  with  her  father;  that 
the  defendant  became  acquainted  with  her, 
represented  himself  as  wealthy,  became  a 
suitor,  and  promised  to  marry  her  as  soon 
as  he  secured  a  divorce  from  his  wife,  which 
be  said  would  be  within  a  few  manths.  Tbe 
father  knew  of  the  contemplated  marriage  of 
the  defendant  and  his  daughter,  and  on  the 
defendant's  frequent  visits  treated  him  as  a 
member'  of  the  family.  These  conditions  ex- 
isted before  and  during  the  time  the  alleged 
false  representations  were  being  made,  and 
we  think  tbe  testimony  was  clearly  admissi- 
ble. It  Is  evident  that  it  was  a  part  of  the 
defendant's  scheme  to  obteln  the  confidence 
of  the  aged  father  through  his  prospective 
marriage  of  the  daughter,  and  the  testimony 
of  Downs  leaves  no  doubt  that  he  was  the 
more  susceptible  to  the  defendant's  inlluencs 
by  reason  of  tbat  fact.  As  soon  as  the  de- 
fendant secured  tbe  old  man's  nste  and  mon- 
ey, he  began  to  suggest  obstacles  to  an  early 
marriage,  and  bis  visits  soon  ceased.  In  cas- 
es of  this  character,  where  such  devleus 
methods  of  approach  are  resorted  to  in  or- 
der to  allay  suspicion  and  gain  the  confi- 
dence of  the  intended  victim,  a  wide  range 
in  the  reception  of  testimony  must  ef  neces- 
sity be  allowed,  in  order  that  the  case  may 
be  Intelligently  presented  to  the  jury.  In  5 
Encyc.  of  E\idenee,  744,  the  rule  is  thus  stat- 
ed: "All  the  circumstances  occurring  at  the 
time  of,  and  surrounding  the  transaction  In 
question,  are  proper  matters  to  be  shown  for 
the  consideration  of  the  jury.  •  •  • 
Great  latitude  has  been  allowed  In  the  le- 
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cepUon  of  ertdence  bearing  upon  tbis  issue. 
*  *  *  The  prosecution  Is  not  restricted  to 
the  exact  transaction  as  it  took  place  be- 
tween the  prosecutor  and  the  accused,  but 
may  give  evidence  of  acts  or  statements  show- 
ing the  steps  preliminary  thereto  when  tend- 
ing to  show  the  intent"  The  testimony  tend- 
ing to  prove  that  defendant  made  similar  rep- 
resentations In  selling  and  attempting  to  sell 
stock  In  the  same  company  to  other  persons, 
after  the  data  of  the  crime  charged,  was 
properly  admitted  for  the  purpose  of  prov- 
ing thcf  element  of  criminal  intent  State  v. 
Roberts,  201  Mo.  702,  100  S.  W.  484;  State 
T.  WUson,  14S  Mo.  334,  44  S.  W.  722 ;  State 
T.  Batch,  136  Mo.  103,  37  S.  W.  808;  SUte  v. 
Barony,  9B  Mo.  849,  8  S.  W.  407;  State  v. 
Bayne.  88  Mo.  604;  State  v.  Mym,  82  Mo. 
668,  62  Am.  Bep.  889 ;  19  Cyc.  443.  In  State 
T.  Roberta,  supra,  loc.  dt.  726  of  201  Mo.,  100 
■8.  W.  490,  dlscnssli^  this  subject  the  court 
said:  "This  evidence  was  unquestionably  ad- 
missible for  the  purpose  of  sho\^'lng  a  com- 
mon fraudulent  purpose  and  Intent  to  cheat 
and  defraud.  •  •  •  It  may  be  observed, 
moreover,  that  the  transaction  between  the 
said  parties  and  Mrs.  Coleman  need  not  have 
occurred  prior  to  the  Tolly  transaction,  in 
order  to  render  evidence  thereof  admissible, 
If  It  occurred  on  the  same  day  or  about  the 
same  time  and  tended  to  prove  a  common  in- 
tent upon  the  part- of  said  Roberts,  Turner, 
and  Olbbs  to  cheat  and  defraud."  We  hold 
that  the  testimony  complained  of  was  compe- 
tent, and  that  the  court  did  not  err  in  over- 
ruling the  defendant's  objections  thereto. 

3.  It  Is  urged  that  the  court  erred  in  fall- 
ing to  give  an  instruction  at  the  close  of  the 
testimony,  directing  a  verdict  of  acquittal. 
This  contention  is  based  upon  five  grounds, 
namely:  (1)  That  It  was  shown  by  the  testi- 
mony that  the  note  charged  to  have  been 
obtained  from  Downa  by  ftilse  pretenses  was 
not  dellvoed  to  the  defendant  in  the  state  of 
Missouri;  (2)  that  Downs  did  not  rely  upon 
any  representations  made  to  him  by  the  de- 
fendant, but  investigated  for  himseU;  (8) 
ihat  Downa  had  the  means  at  band  of  de- 
tecting whether  the  alleged  representations 
were  true  or  false;  (4)  that  the  representa- 
tion as  to  the  value  of  the  stock  sold  to 
Downs  was  absurd  and  not  calculated  to  de- 
ceive; (5)  that  there  was  no  evidence  that 
Downs  was  defrauded  by  tbe  sale  of  the  370 
shares  of  stock  to  him. 

The  instruction  was  properly  refused,  and 
(answering  appellant's  contentions  In  the  or- 
der stated)  for  the  following  reasons: 

[B]  (1)  The  testimony  was  conflicting  as  to 
whether  the  note  was  delivered  to  the  de- 
fendant in  this  state.  Downs  and  bis  daugh- 
ter both  testified  that  It  was  executed  and 
delivered  In  tbe  Terminal  Hotel  In  the  city 
of  St  Louis,  while  the  defendant  testified 
that  It  was  delivered  in  the  state  of  Illinois. 
The  question  therefore  was  one  of  fact  for 


the  Jury,  and  not  a  question  of  law  for  tba 

court 

[0]  (2)  Although  Downs,  at  the  defendant's 
suggestion,  did  personally  view  the  real  prop- 
erty of  the  Mississippi  Valley  Company,  such 
investigation  was  Incomplete  and  evidently 
gave  blm  hut  little  Information  as  to  the 
matters  concerning  which  tbe  false  pretens- 
es were  charged,  and  he  testified  that  he  re- 
lied upon  tbe  representations  made  to  him  by 
the  defendant.  That  testimony  was  snfliclent 
to  take  tbe  case  to  the  Jury  upon  such  issue. 
"It  is  not  necessary  to  conviction  that  the 
false  pretenses  should  be  tbe  sole  inducement 
to  giving  the  credit  or  parting  with  the 
property.  It  is  enough  if  they  have  a  con- 
trolling Influence,  although  otber  minor  con- 
siderations may  concur."  Kellej's  Crlm. 
Law  &  Prac.  §  694.  In  Underhlll  on  Crlm. 
Evidence  (2d  Ed.)  8  440,  it  la  said:  "Wheth- 
er the  representations  were  calculated  to  de- 
ceive, whether  tbe  owner  relied  upon  them 
as  the  main  Inducement,  and  whether  they 
were  known  to  be  false,  by  the  accused,  are 
questions  for  tbe  Jury." 

[7]  (3)  It  is  not  for  the  defendant  to  say 
that  the  person  defrauded  might  by  the  ex- 
ercise of  vigilance  have  discovered  the  falsity 
of  the  pretenses,  and  thus  have  escaped  be- 
ing defrauded.  In  the  case  of  State  v.  Starr, 
148  S,  W.  862,  decided  at  the  present  term. 
Ferries,  P.  J.,  speaking  for  tbIs  court  and 
discussing  the  subject  In  hand,  said:  "One 
who  deliberately  Imposes  upon  another  shoald 
not  be  heard  to  say  that  his  victim  was  over- 
credulous  or  negligent  in  believing  what  he 
was  told.  Tbe  law  measures  the  responsibili- 
ty of  a  defendant  In  such  cases  not  by  what 
would  Impose  upon  a  man  of  acumen,  or 
upon  one  of  ordinary  ability,  but  by  what 
was  calculated  to  Impose  upon  the  victim  un- 
der all  the  circumstances  of  the  case." 

(4)  The  contention  that  the  representations 
as  to  the  value  of  the  stock  were  so  absurd 
and  irrational  in  their  character  that  the 
court  should  have  decided  as  a  question  of 
law  that  they  were  not  calculated  to  deceive 
we  think  not  well  founded,  and  is  sufficient- 
ly answered  by  the  authorities  dted  in  tbe 
next  two  preceding  paragraphs. 

[I]  (5)  There  was  testimony  tending  to 
prove  that  the  defendant,  under  the  false 
pretenses  charged,  obtained  from  Downs  the 
note  described,  also  tbe  value  of  the  note 
and  Its  payment  by  Downs.  That  was  all 
that  was  necessary  for  the  state  to  ivove  to 
show  that  Downs  was  defrauded.  19  Cya 
411,  and  authorities  cited. 

4.  It  is  finally  urged  that  the  assistant 
prosecuting  attorney  was  guilty  of  such  im- 
proper conduct  in  his  argument  to  the  Jury 
as  to  constitute  reversible  error  and  entitle 
the  defendant  to  a  retrial  of  the  case.  Tbe 
remarks.  In  part,  are  referred  to  In  tbe 
statement  of  facts.  Others  are  complained 
of  which  we  have  considered  and  found  un- 
objectionable, and  they  will  not  be  discussed. 

[I]  That  counsel  for  the  state  has  no  war- 
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rant  of  law  to  comment  upon  the  failure  of 
a  defendaat  as  a  witness  to  testify  upon  any 
fact  in  Issue  or  to  deny  any  fact  testified  to 
by  another  witness  has  been  the  settled  law 
of  this  state  since  the  decision  in  the  case  of 
State  V.  Graves,  »5  Mo.  510,  8  S.  W.  739. 
The  statute  upon  the  subject  (section  5243, 
Berlsed  Statutes  1909)  does  not  in  express 
terms  deny  the  right  of  the  state  to  comment 
in  argument  upon  the  failure  of  a  defendant, 
when  a  witness,  to  testi^  as  to  any  fact  in 
evidence  against  him ;  but  this  court  lias  con- 
strued the  statute,  and  under  the  rule  adopt- 
ed the  prosecuting  attorney  has  no  more  right 
to  comment  upon  the  failure  of  the  defend- 
ant to  so  testify  than  to  comment  upon  his 
faflnre  to  avail  himself  of  his  right  to  go 
upon  the  stand  as  a  witness  in  his  own  be- 
half. State  T.  Ferrell,  233  Mo.  452,  136  B. 
W.  709,  and  cases  cited.  From  these  views 
it  follows  that  the  court  erred  in  overruling 
the  defendant's  objections  to  the  argument 
based  upon  the  failure  of  the  defendant  to 
deny  certain  facts. 

The  question  remains,  Was  such  error  prej- 
ndidal  to  the  substantial  rights  of  the  de- 
fendant on  the  merits?  If  not,  then  this 
court  ia  forbidden  by  the  statute  of  Jeofails  to 
reverse  tbe  Judgment  and  grant  a  new  trial 
upon  that  ground. 

[II]  Tbe  testtanonr  as  to  what  tbe  defend- 
ant said  In  Ida  pretended  wooing  of  Mrs. 
Ridgeley  we  bave  held  competent  It  was 
admissible  to  explain  the  relations  of  tbe 
parties^  and  to.  show  criminal  intoit.  The 
testimony  as  to  what  he  said  in  that  connec- 
tion against  bis  wife's  character  was  of  lit- 
tle olgnlflcance  as  tending  to  prove  guilt  If 
be  bad  denied  It  when  on  tbe  stand,  or  had 
admitted  it,  what  influence  would  that  fact 
have  bad  upon  the  mlnda  of  tbe  iary^  The 
most  that  can  be  said  of  tbe  prosecutors  ref- 
erence  to  tbe  d^ndanfs  failure  to  deny  is 
that  such  testimony,  not  being  denied,  was 
probably  true.  There  was  considerable  oth- 
testimony.  Intermingled  wltb  the  business 
m  band,  concerning  tbe  def«adant*a  social  re- 
lations wltb  Mrs.  Rldgeley  and  her  father, 
including  letters  written  by  the  defendant 
He  did  not  r^er  to  any  part  of  that  testi- 
mony when  on  tbe  stand  (except  that  in  bis 
testimony  In  chief  be  admitted  writing  to 
Mrs.  Rldgeley  a  lore  letter  introduced  in  evi- 
dence by  the  state,  and  beginning  "My  Dear 
Girl"),  although  It'showed  him  to  be  a  mar- 
ried man  with  a  family  at  the  time,  and  as 
all  of  that  stood  undenled  we  think  tbe  com- 
ment and  argument  under  review  could  not 
liave  prejudicially  affected  his  rights  and 
would  not  Justify  a  reversal  of  the  Judgment 

[11]  What  has  been  said  in  the  foregoing 
paragraph  Is  largely  applicable  to  the  other 
remarks  complained  of,  namely,  that  the  de- 
fendant had  not  denied  the  testimony  of  cer- 
tain witnesses  for  the  state  as  to  similar  rep- 
resentatkms  made  to  them  In  selling  and  at- 


tempting to  sell  stock  in  the  same  company. 
That  testimony  was  admitted  to  prove  In- 
tent and  by  an  instruction  the  Jury  were  told 
they  should  not  consider  it  for  any  other  pur- 
pose. In  returning  a  verdict  of  guilty,  the 
Jury  must  have  found  that  the  false  pretenses 
charged  were  made  by  the  defendant  and  that 
by  means  thereof  he  obtained  the  note  from 
Downs.  These  facts  being  found,  the  fur- 
ther fact  as  to  the  Intent  with  which  the  false 
pretenses  were  made  was  so  clearly  proven 
that  we  are  satisfied  the  reference  to  the  de- 
fendant's failure  to  deny  the  testimony  as  to 
representations  made  in  other  sales,  though 
error,  was  harmless,  and  not  such  as  to  wart 
rant  a  new  trial  of  this  case. 

After  a  careful  examination  of  this  long 
record,  our  conclusion  is  that  the  defendant 
was  given  a  fair  trial,  and  that  prejudicial 
error  was  not  committed  against  blm.  Tbe 
Judgment  is  accordingly  afflarmed. 

BROWN,  P.  J.,  and  FERRISS,  J.,  concun 


HBDLIN  et  al  v.  MORRIS. 
(Supreme  Court  of  Missouri,  Division  No.  3. 
May  31,  1912.) 

1.  Teusts  (5  89*)— Resultino  Tbust— Sum- 
ciENCT  OP  Evidence— HusBA  NO  and  Wife. 

In  a  husband's  action  to  have  a  reeultiDg 
trust  declared  In  bis  favor  in  property  standing 
in  the  name  of  his  wife,  and  alleged  to  have 
been  purchased  with  bis  funds,  evidence  held 
insoflScient  to  sastain  a  finding  for  plaintiff  that 
the  funds  were  his  entirely. 

[Ed.  Note.—For  other  cases,  see  Trusts,  Cent: 
Dig.  SS  134-137 ;  Dec.  Dig.  {  89.*] 

2.  Trusts  (§  82*)— Rebultinq  Tbubt— Hu8- 

BAKD  AND  WiFE. 

Where  a  husband  turns  his  earnings  over 
to  his  wife  as  an  advancement  or  gift  to  her, 
he  cannot  thereafter  change  Uie  character  of 
tbe  transaction,  and  have  a  resulting  trust  de- 
clared in  his  favor  in  land  purchased  by  hei; 
with  these  earnings. 

[Ed.  Note.—For  other  cases,  see  Trusts,  Cent; 
Dig.  S§  119,  120;  Dec.  Dig.  S  82.*J 

3.  Tbusts  (S  89*)— Rbsultinq  Tedst— Hub- 
band  AND  Wife — Evidence. 

To  eetabllsh  a  resulting  trust  and  divest 
out  of  a  wife  and  put  Into  her  husband  the  title 
to  real  estate  taken  in  her  name  by  the  consent 
of  both,  the  evidence  must  be  clear  and  ooo- 
vincing  beyond  any  serious  question. 

[Ed.  Note.—For  other  eases,  see  Trusts,  Cent 
Dig.  SS  134,  137;  Dec.  Dig.  {  89  •] 

Appeal  from  Circuit  Court  Buchanan 
County;  L.  J,  Eastin,  Judge. 

Action  by  James  N.  Morris  against  Katie 
E.  Morris.  Revived  after  plaintlflTs  death 
In  tbe  name  of  A.  B.  Medlln,  public  adminis- 
trator, and  Mary  S.  Meister,  a  daughter  of 
deceased.  From  a  Judgment  for  plaintiff,  de' 
fendant  appeals.   Reversed  and  remanded. 

J.  W.  Boyd,  for  appelant  Brown  &  Dol- 
man, for  respondent 

LAMM,  3.  James  N.  and  Katie  E).  Morris' 
were  baron  and  femme.   In  1908  said  baroq 
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sned  his  femme  In  eanltr  In  the  circuit 
court  of  Buchanan.  The  object  and  general 
nature  of  the  bill  was  to  declare  a  resulting 
trust  1q  his  favor  In  certain  real  properties, 
to  divest  title  out  of  his  wife  and  vest  it  In- 
to himself,  and  (In  aid  of  the  suit)  to  have 
a  receirer  at^lnted  pendente  lite  to  take 
charge,  collect  rents,  insurance  losses,  pay 
taxes,  and  make  repairs.  By  amendment  to 
the  bill  a  certain  policy  on  the  life  of  plain- 
tiff for  the  benefit  of  defendant  Issued  by  the 
New  York  Life  Insurance  Company  for  $1,- 
000  wu  brought  into  the  case  as  part  of  the 
subject-matter  of  the  litigation.  The  said 
properties  are  described  as  follows:  Lot  4, 
In  block  15,  Wyatt  Park;  lots  10,  11,  12,  and 
13,  in  blo<^  137.  South  St  Joseph  addition ; 
and  lots  1  and  2  in  block  16,  in  the  same  ad- 
dition— all  situate  in  the  city  of  St.  Joseph. 
There  was  a  decree  for  plaintiff  for  all  par- 
cels except  the  last,  to  wit,  the  two  lots  In 
block  15  In  South  St  Joseph  addition.  The 
title  to  the  latter  was  quieted  In  defendant 
It  was  also  decreed  that  defendant  turn  over 
said  policy.  By  an  intermediate  order  a  re- 
cover was  appointed  who  seems  to  have 
made  final  settlement  and  received  acquit- 
tance.  On  due  and  timely  steps,  defendant 
appealed,  giving  a  supersedeas  bond.  After 
jurisdiction  was  lodged  here,  plaintiff  died, 
and  A.  B.  Hedlln,  public  administrator  of 
Carroll  county  in  <Aarge  of  his  estate,  and 
Mary  S.  Meister  (a  married  daughter),  the 
sole  aurvlTing  child  of  the  Morrises,  were 
substituted  as  plaintiff  and  the  cause  stands 
rerlved  in  their  names  by  stipulation. 
Throogbont  this  case,  however,  for  conven- 
leioe  sake  we  will  aiiealc  of  Mr.  Morris  as 
plamtlfl. 

The  gist  <kC  the  bill  Is  that  on  sundry  glv- 
m  datea  between  18^  and  1907  plaintiff  pur* 
chased  wltb  bis  own  means  each  of  several 
tracts  described,  and  caused  title  thereto  to 
be  pat  In  defendant,  bis  wUe,  to  be  held  by 
her  In  trust  for  him  and  to  his  use  and  bene- 
fit ;  that  title  to  some  of  the  lots  mentioned 
was  acquired  by  defendant  by  an  exdttange 
of  properties  so  beld  In  trust;  that  there- 
after, at  a  certain  time  In .  1907,  without 
cause,  defendant  left  plaintiff,  and  went  to 
her  own  people  In  St.  JoeeiA,  thence,  on  re- 
fusing to  live  with  him,  repudiating  the 
trust  aforesaid,  and  now  claiming  to  own 
aald  real  estate  bi  her  own  right  We  quote 
a  part  of  the  biU:  "Phtlntlff  further  sUtes 
that  at  the  time  said  conveyances  and  each 
of  them  were  made  there  was  a  dear,  ex- 
press, and  unequivocal  agreement  between 
plaintiff  and  defendant  that  the  title  to  said 
property  should  not  be  held  by  her  in  any 
other  manner  or  In  any  other  capacity  than 
as  the  trustee  for  plaintiff,  and  that  since  the 
making  of  said  conveyances  and  each  of 
them  and  during  all  the  times  hereinbefore 
mentioned,  and  until  defendant  left  plaintiff 
and  refused  longer  to  live  with  him,  the  said 
defendant  baa  recognized,  admitted,  and  ac- 
quiesced In  said  trust  agreement,  that  all 


the  money  invested  In  said  property  and  In 
all  the  Improvements  thereon  was  furnished 
by  plaintiff,  and  that  defendant  never  invest- 
ed a  dollar  of  her  own  money  therein  and 
never  had  any  money  of  her  own  to  Invest 
therein."  The  answer  Joined  issue  on  those 
allegations,  admitting,  however,  that  she  held 
title. 

[1]  The  record  Is  long,  and  much  of  the 
testimony  Is  In  such  conflict  as  to  make  tbe 
task  of  reconciling  It  a  hopeless  one.  So  the 
discourse  of  some  of  tbe  witnesses  flies  bo 
high  It  cannot  be  followed  without  precau- 
tion against  danger  of  disturbing  Judicial 
calmness.  For  Instance,  we  are  sorry  iC 
Justly  deserves  such  observations  as  these : 
If  we  believed  everything  testified  to  on  both 
sides  by  narration  and  suggestion,  plaintiff 
would  be  a  good  husband,  an  Industrious, 
sober,  successful  mechanic  and  contractor, 
who  never  drank  "to  do  any  harm,"  who 
always  made  good  wages  and  fair  profits, 
and  who  made  It  a  rule  ,  to  turn  all  he  made 
over  to  his  wife  from  the  date  of  their  mar- 
riage In  1880  down  to  their  separation  In 
lOOT.  Contra,  and  by  the  selfsame  token, 
plaintiff  would  be  an  unsuccessful  saloon 
keeper  at  the  outset,  then  a  mechanic  gen- 
erally running  behind  on  his  contracts,  who 
made  little  above  the  expenses  of  his  family, 
a  frequenter  of  saloons  nightly,  a  man  who 
got  drunk  and  Into  fights  (In  one  of  which 
tbe  combatants  rolled  Into  the  creek),  who 
spent  his  substance  In  "gambling  hells"  and 
riotous  living,  and  was  an  altogether  indif- 
ferent husband.  So  we  would  believe  that 
defendant  ^t  her  property  start  solely  by 
an  out  and  out  gift  of  ber  father  and  mother, 
the  O'Boukes,  who  were  people  of  means, 
and  who  often  assisted  ber  with  money 
when  she  needed  help.  By  tiie  same  token 
we  would  believe  that  the  O'Boukes  lived  in 
a  shan^,  from  hand  to  mouth,  bad  no  means 
to  speak  ot,  and,  while  thcgr  made  small 
loans  to  the  Morrises  that  were  repM,  yet 
they  never  gave  Mrs.  Morris  anything  what- 
ever as  a  gift  or  advancement  Again,  we 
would  believe  that  Mrs.  Morris  wbb  assault- 
ed and  boitoi  "black  and  blue"  by  lOalnturs 
fists,  and  that  she  left  his  home  because  of 
such  unproYoked  savagery.  By  the  same 
token  we  would  believe,  contra,  that  she  got 
(to  use  the  words  of  Mr.  Morris)  "whooplag 
drunk,"  was  making'  a  spectacle  of  hers^ 
in  the  house  yard,  and,  when  In  that  idckle, 
he  left  off  reading  his  evening  newspaper, 
and  with  manly  gentleness  waa  trying  to 
take  bw  into  the  house  to  hide  her  rtiame, 
wbidi  polite  but  firm  conjugal  thouglitful- 
ness  she  resented,  and  without  cause  then 
and  there  left  his  bed  and  bpard  once  for  all. 
Furthermore,  we  would  believe  that  he  never 
at  any  time  laid  as  much  as  tbe  wei^t  of 
his  hand  upon  her  In  anger;  contra,  listen 
to  this  from  the  record:  "Mr.  Dolman: 
Don't  you  know,  as  a  matter  of  fact,  that 
Mr.  Morris  never  laid  a  hand  on  yon  in  his 
life?   A.  Indeed,  he  did;  and  I  have  been 
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the  motiier  ot  17  children,  and  tbey  should 
bare  all  beat  here  to-day*  with  that  daughter 
tbat  Is  here  against  me,  but  he  had  kicked 
me  aionnd  the  prairies  of  St  Joseph  In  those 
days,  and  I  laid  for  nine  months  after  that, 
one  time  when  Walnut  street  was  being 
graded.  I  was  the  mother  of  twins  three 
different  times,  and  durlii^  one  of  those 
times,  at  12  o'clock  at  night,  he  abused  me 
teg  going  over  and  getting  my  horse.  He 
was  too  cowardly  to  go  and  get  the  horse." 

Moreover,  we  would  believe  that  Mrs. 
Morris  (though  not  strong  physically)  braved 
snowstOTma  to  earn  money  by  writing,  by 
teaching,  later  by  ralring  chickens,  and  sell- 
ing egga,  bat  that  mostly  by  uncommon 
fihrewdneaa.  economy,  and  thrift  (and  with 
but  Uttle  financial  aid  from  her  husband) 
she  toQik  the  property  given  her  by  her  par- 
ents; and  by  swaps,  mortgages,  saving  her 
r»t8  and  untiring  attention  to  her  affairs, 
she  added  thereto  and  laid  up  against  a 
rainy  day  In  her  own  name  all  the  property 
moitloned  In  the  bill.  Contra,  by  the  same 
tokoi  we  would  believe  that  she  was  an  In- 
ratid,  frequently  under  the  expenso  of  a 
doctor's  (diarge,  not  able  to  do  her  house- 
work, and  was  one  who  never  earned  a  penny 
or  had  a  partlde  of  property  except  what 
she  got  from  bet  husband's  wages  and  the 
profits  of  his  business.  And  so  tm  and  so 
on. 

Fortunately  mndi  of  the  exag^ratsd  color 
of  the  testimony  of  the  Immediate  parties  to 
the  quarrel  (we  r^er  to  the  ladies  of  the 
Morris  and  Mdster  families,  and 'to  a  sla- 
ter of  Mrs.  Morris,  Mrs.  Cran^)  may  be  re- 
ferred to  that  Inflammation  springing  not  un- 
freqaently  In  persons  of  a  certain  tempera- 
ment and  environment  when  the  sweet  milk 
of  domestic  love  and  felicity  is  chained  Into 
the  gall  and  bitterness  of  discord  and  angry 
strife  over  antagonistic  claims  to  property. 
Fortnnatdy,  too,  the  vital  facta  upon  which 
plalntilTs  case  must  stand  or  fall  are,  as 
presently  seen,  somewhat  disconnected  from 
those  spectacular  phases  of  the  testimony, 
gammed  up  and  Indicated  as  above,  and  lie 
within  a  small  comimss.  Before  leaving  this 
feature  of  the  case.  It  Is  not  amiss  to  say 
that  Mrs.  Patrick  Craney,  bom  O'Kouke,  a 
sister  of  Mrs.  Morris,  took  her  side  In  the 
oontroversy,  while  Mrs.  Melster,  the  daugh- 
ter (a  married  woman  with  three  children), 
took  her  father's;  the  Morris  and  Melster 
people  all  living  in  the  same  household. 
Speaking  of  talking,  the  feminine  persistency 
and  factional  zeal  of  those  interesting  ladles 
on  the  stand  could  be  controlled.  It  seems, 
by  neither  the  laws  of  the  land  nor  by  those 
of  social  usage,  by  neither  court  nor  coun- 
sel, so  tbat  their  testimony,  by  spells,  was 
more  voluble  than  valuable,  more  tart  than 
true  To  show  the  tension  and  color  of  feel- 
ing, breeding  contradictions  and  feverlshuess, 
we  will  mention  some  incidents  throwing 
llgbt  on  the  situation,  and,  we  think,  Juatlfy- 
hig  audi  conclusion.   Mrs.  Melster's  given 


name  was  Mary.  While  on  the  stand  she 
said  she  had  heard  her  mother  remark,  when 
she  was  a  UtUe  angry,  that  her  father  "didn't 
have  any  right  around  there,  and  that  what 
was  thera  was  hers  alone"  At  such  times 
"she  always  also  made  the  remark  that  when 
he  got  old  and  couldn't  work  any  more  that 
she  wouldn't  have  him  around  her."  At  that 
point  her  mother  raised  her  voice  in  open 
court  to  the  effect  fallowing,  to  wit:  "Are 
you  afirald  of  God,  Mary?  I  raised  you  well, 
but  yon  don't  show  It"  Referring  to  her 
80-year  old  grandmother  who  got  hurt  whoi' 
her  parents  had  their  last  quarrel,  on  the 
cross-examination  of  Mrs.  Melster  the  record 
shows  thus:  "Q.  He  pushed  this  lady,  over 
80  years  old.  Into  the  wood  pile?  A.  He  had 
to  do  It  to  protect  himself  ber.  Q. 

And,  when  he  pushed  her  Into  the  wood  plle^ 
did  she  receive  any  wounds  or  bruises,  or  do 
you  know?  A.  Well,  I  couldn't  prove  that 
She  had  been  hurt  In  a  railroad  wreck,  and 
any  iparks  she  had  I  couldn't  t^  Q.  You 
saw  marks,  though?  A.  No;  I  thought  she 
was  just  Uke  a  snake.  I  wouldn't  touch  her. 
Q.  Ton  left  her  lyhig  there  in  a  crippled 
condltl<m?  A.  Why,  she  was  not  in  a  crip- 
pled cmdltlon.  The  next  monUng  she  came 
Into  our  house.  Q.  You  would  not  handle 
her  on  that  occasion,  would  you?  A.  Mo;  I 
don't  believe  I  would  touch  her.  Q.  If  lAe 
had  been  in  a  dying  condition,  you  would 
not  have  touched  her?  A.  Mo;  I  wouldn't 
Q.  You  would  have  seen  her  die  there  wltii- 
out  trying  to  do  anything?  A.  Yes,  sir."  We 
^re  moved  at  this  point  to  make  a  remark  or 
two  and  pause  long  enough  to  do  so,  vizA 
The  Scythians,  It  Is  aald,  ate  their  grand- 
mothers when  through  with  the  old  ladles, 
but  Mrs.  MdbBter  would  not  even  touch  hers 
In  extremis.  She  also  had  droll  notions  as 
to  graudfathers*  hats  (and  heads).  Vide  the 
following:  After  testifying  that  Grandfath- 
er O'Rouke  called  her  "pretty  bad  names," 
she  said  she  "picked  up  a  brick,  threw  It 
at  him,  knocking  his  hat  off."  At  this  point 
the  witness,  without  leave,  left  the  stand  and 
courtroom  apparently  nnseen  by  counsel, 
who,  busy  objecting  and  saving  exceptions, 
had  other  fish  to  fry  than  to  watch  her 
movements.  We  think  so  because  we  find 
that  Mr.  Bofd,  counsel  for  defendant,  re- 
turning to  his  cross-examination,  began  a 
question  as  follows:  "I  will  ask  the  ques- 
tion— "  Thereat  interrupting,  the  court 
said:  "Well,  the  witness  is  gone  now,  Mr. 
Boyd."  Another  witness  for  plaintiff,  Mr. 
Nichols,  took  flame  from  the  prevailing  fire. 
He  was  asked  by  Mr.  Boyd  tbe  following 
questions  and  made  the  following  answers^ 
"Q.  Then  you  say  you  never  spoke  to  a  hu- 
man being  concerning  what  you  knew,  and 
what  you  could  testify  to  in  this  case,  until 
you  came  on  the  witness  stand?  Do  I  un- 
derstand you  that  way?  A.  Well,  you  can  un- 
derstand it  that  way  if  you  want  to.  Q. 
Well,  is  it  true?  A.  It  is  true!  God  damn 
you  I" 
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These  Incidents  might  be  added  to  from  the 
testimony  of  others,  but  the  above  will  suf- 
fice as  an  Index  to  the  welter  of  emotion  at 
the  trial,  and  which  makes  much  of  the  tes- 
timony of  the  parties  and  their  partisans  of 
Uttle  probative  force  to  convince  the  judg- 
ment or  excite  the  conscience  of  a  chancel- 
lor. We  shall  not  cumber  the  opinion  with 
all  the  details  of  the  testimony.  To  do  so 
would  be  both  impossible  and  unprofitable. 

A  dispassionate  and  painstaking  estimate 
of  those  features  of  it  relating  to  the  gist 
of  the  charge  in  the  bill  we  think  Is  this: 
Plaintiff  by  trade  was  a  stonefltter.  At 
the  outset  of  his  married  career  he  was  a 
saloon  ke^>er  In  Topeka,  Kan.,  but  fell  into 
finaaclal  misfortune  out  of  which  he  was  as- 
sisted by  his  wife's  parents.  He  then  moved 
to  St.  Joseph,  and  thereafter  plied  his  trade 
there  and  in  that  region  aa  a  mechanic  on 
wages  at  times  and  at  other  times  took  what 
Is  called  heavy  contracting  such  as  house 
moving,  doing  stonework  in  the  reconstruc- 
tion of  buildlni^,  razing  buildings,  etc.  In 
some  of  these  contracts  be  made  a  profit,  on 
others  he  apparently  suffered  losses.  Some- 
times be  was  out  of  employment.  At  a  cer- 
tain time  while  engaged  on  a  contract  an 
employ^  was  injured,  and  brought  anit 
against  bim  and  certain  co -contractors  for 
damages.  At  that  time  he  owned  a  home  in 
St  Joseph,  a  lot  and  a  bonse  of  fonr  rooms, 
and  fell  upon  the  plan  of  avoiding  supposed 
danger  from  that  suit  by  transferring  his 
home  to  bis  wife.  He  carried  out  that 
scheme  aa  to  that  property.  Thenceforward, 
because  of  the  risks  and  hazards  of  bis  busi- 
ness, he  acted  on  the  plan,  so  adopted,  of 
having  no  property  in  his  own  name  subject 
to  execntion;  In  accordance  therewith,  what- 
ever money  he  tamed  over  to  his  wife  to  in- 
vest was  Int^ded  to  be  Invested  by  her,  and 
was  Invested  so  as  to  effectuate  that  policy. 
We  reprodqce  some  of  plaintiff's  testimony 
that,  in  the  most  favorable  view  possible  to 
give  It,  outlines  a  plan  of  the  kind  we  have 
described,  thus:  "Q.  Well,  just  state  what 
occurred  between  yon  and  your  wife.  A. 
Well,  at  that  time,  I  was  doing  a  little  con- 
tract work  at  the  Pacific  Elevator  Company, 
and  there  was  a  man  accldently  got  hurt  np 
there,  and  I  had  Just  a  little  four-room  house 
at  that  time,  and  ft  was  partially  paid  for. 
I  don't  think  It  was  all  paid  for.  Then  this 
man  got  hurt,  and  they  brought  suit  against 
me  and  the  Pfelffer  Stone  Company  and  the 
Elevator  Company,  jointly.  It  scared  me  to 
death.  I  just  had  a  little  home,  and  I 
thoup:ht  we  would  save  that  and  have  that 
in  our  old  age.  I  never  knew  whether  I 
would  ever  have  anything  else  or  not,  and, 
after  I  got  cut  of  that,  they  brousht  suit 
of  course,  and  the  suit  was  throwed  out  of 
court,  and  my  friends  advised  me  then.  They 
says:  'Here,  you  are  out  of  this,  and  you 
don't  know  whether  you  are  going  to  ever 
have  anything  else  or  not  Tou  turn  that 
home  over  to  your  wife,  and  yon  will  have 


a  borne,  and  they  can't  take  It  away  from 
you.'  That  was  the  beginning  of  that  ar- 
rangement. Q.  Now,  at  that  time,  did  yoa 
have  an  understanding  with  your  wife  as  to 
that?  A.  Yes,  sir.  •  •  •  Mr.  Dolman: 
Mr.  Morris,  who  furnished  the  mon^  to  pur- 
chase all  of  this  proper^?  A.  Well,  I  think 
that  I  fui-nlshed  It.  I  have  been  the  only 
earner.  •  •  •  A.  Well,  I  alwajre  brought 
money  home,  and  It  was  the  understanding 
that  she  was  to  settle  all  of  the  accounts  and 
look  after  general  matters  and  such  things. 
Q.  Now,  when  property  was  purchased  by 
her,  what  was  said  about  It?  A.  Well,  when- 
ever a  piece  of  property  was  to  be  tuugbtf 
we  went  together  and  talked  the  matter  over 
and  advised  among  ourselves.  Of  course, 
we  got  along  very  happy  and  all  right  that 
time,  and  we  talked  the  matters  over,  and 
talked  about  bow  it  was  best  to  do,  and  bow 
best  to  use  our  money.  Q.  And  who  would 
make  Uie  deal?  She  or  you?  A.  Weil,  I 
made  most  of  the  deals  mysell  Q.  Wbo 
would  carry  out  the  contract?  A.  Well, 
when  it  came  to  paying  ont  the  money,  she 
bad  the  money  in  her  clothes  or  pocket,  and 
she  wonid  pay  the  money.  Q.  And  take  the 
deeds?  A.  Tes,  sir;  it  was  the  understand- 
ing that  the  deeds  were  to  be  taken  in  her 
name.  Q.  Did  Mrs.  Morris  have  any  monesy 
when  you  married  her?  A.  No,  air;  not  a 
cent,  to  my  knowledge.  Q.  Has  she  had  any 
money  during  her  marriage,  other  than  what 
she  procured  from  you?  A.  Nothing  in  the 
world,  sir." 

On  cross-examination,  plaintiff  testified  in 
part  as  follows:  "Q.  Let  me  finish  my  auea- 
tion.  And  in  order  to  better  protect  your- 
self from  liabilities  which  might  accrue,  and 
avoid  the  payment  of  any  liability  which 
might  arise,  you  concluded  to  buy  property 
and  take  the  deeds  in  your  wife's  name,  la 
that  correct?  A.  It  was  an  understanding 
between—  Q.  No;  I  want  an  answer  to 
my  question.  A.  I  don't  understand  your 
question.  Just  ask  the  question  in  a  clear 
way,  and  I  will  try  to  answer  It  Q.  Xes, 
sir;  I  will  do  so.  Tou  were  in  hazardous 
business?  A.  Yes,  sir.  Q.  And  you  were 
liable  to  be  sued  on  account  of  some  injury 
or  some  accident  which  might  befall  some* 
body  working  under  you,  or  with  you  or 
for  you,  or  working  for  somebody  else,  that 
your  men  might  hurt?  A,  Yes,  sir;  I  might 
be  brought  into  fiomethlng  of  the  kind.  Q. 
In  fact,  you  were  brought  into  one  lawsuit? 
A.  Tes,  sir.  Q.  And  the  moment  you  got 
through  with  that  lawsuit  yon  conclnded 
that  It  was  probable  that  you  would  be  sued 
again,  and  that  the  property  you  should 
have  or  should  get  you  would  put  In  your 
wife's  name?  A.  Tes,  sir;  I  would  save  my 
home.  Q.  And  that  was  to  avoid  future  lia- 
bility to  any  person  to  whom  you  might  be 
indebted?  A.  Yes,  sir.  Q.  So  that  you 
then  began  putting  the  property  In  her  name, 
on  that  basis,  that  early?  A.  Yes,  sir;  that 
Is  right    Q.  And  tbsa  yon  oontlnaed  tbat 
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op  to  the  time  the  last  pleoe  of  property 
was  pat  in  ber  same?  A.  Tea,  sir;  It  was 
ID  agreement  and  understandlnK  between  I 
and  ber.  As  I  earned  a  Uttle  monex.  we  I 
went  togetber  and  tnvested,  and  it  was  in- 
Tftrted  for  I  and  her,  for  onr  mutual  home 
■nd  hairiness.  Q.  Ton  both  helped  to 
make  nume^^  A.  Well.  I  6fm*t  know.  She 
was  my  housewife*  and  took  care  of  mj 
home.  She  made  no  money  otherwise.  Q. 
She  beU>ed  yoo  make  thte  mon^  by  taking 
care  of  your  family,  and  raising  yonr  fiami- 
Ir?  A.  Tea.  Q.  Well,  yon  didn't  aetnally 
pay  her  any  wages?  Her  services  toward 
the  maintenance  of  the  fiimily  w»e  worth 
jHTetty  near  as  mnch  as  yonrs,  weren't  they? 
A.  I  am  not  able  to  answer  that  part  X 
don't  know.  I  win  leave  that  to  somebody 
dse  to  answer  tbatV* 

The  abore  pnts  the  position  of  plalntUf 
on  the  qnestion  ol  a  resulting  trust  in  the 
Toy  best  light  allowable.  We  are  not  sat- 
isfied that  the  properties  so  put  In  the  name 
of  defendant  were  wholly  paid  for  by  the 
earnings  of  plaintiff.  To  the  contrary,  onr 
conelnsifm  is  that  defendant's  parents  as- 
steted  her  in  acqnlrlng  some  of  it;  and  that 
some  of  It  was  purchased  with  her  sarlngs 
turn  her  own  rents  and  the  odds  and  ads 
of  her  savings  from  wages  glvtti  to  her  by 
ptalntlff.  She  seens  to  have  been  left  to 
manage  ber  household  affairs  and  family  ex- 
penses the  beet  she  could  out  of  her  hus- 
band's earnings,  most  of  which,  we  think, 
were  turned  over  to  her  by  him  to  run  the 
house  or  pay  his  debts;  she  acUng  as  his 
timekeeper,  bookke^r,  and  paymaster. 
That  she  was  a  phoiomlnalty  fmgal  house- 
vlfe  with  an  eye  to  laying  by  we  are  con- 
vinced. Her  sister  called  bet  "an  extremist 
In  economy,"  and  we  will  let  it  go  at  that. 
Maybe  that  Is  where  the  marital  shoe  pinch- 
ed. We  think  it  is  a  fact,  also,  that  in 
some  Instances  she  bought  property  on  ber 
own  Initiative  and  In  others  on  his,  and  that 
senerally  they  consulted  with  each  other  on 
boslness  matters  of  that  charactw.  Both 
had  sharp  ftnd  unruly  tongues  with  rough 
sides  Oiler's  the  sharper  of  the  two).  They 
now  and  then  fOrgot  the  precept  that  to  re- 
turn abuse  for  abuse  is  but  to  heap  mud  on 
mud.  Both  had  other  faiUngs,  but  we  may 
as  well  put  them  to  tme  side,  for  the  law 
of  the  case  does  not  hli^  on  them,  and  a 
woman  tn  this  court  Is  to  have  a  little  lati- 
tude If  she  Is  the  mother  of  17  children. 
There  came  a  time  when  they  no  longer 
agreed  at  all  as  spouses,  but  (more's  the 
pity)  had  a  hitter  quarrel,  and  their  paths 
parted  forever,  dose  observers  of  the  phe- 
Dcmaia  of  human  nature  have  noticed  that 
sometimes  quarrels  exhaast  tiiemselves  with 
excess  of  fervor  and  fury,  and  thereby  die 
out.  So,  peradventure,  pots  (boiling  too 
fiercdy)  boil  over,  put  out  the  Ore  under- 
neath, and  cool  off.  But  this  quarrel  was 
aot  of  tiiat  sort  It  seems  to  have  run  from 
words  to  Mowi^  and  made  reconciliation  Im- 


possible between  these  two  old  folks.  This 
climax  did  not  happen  spontaneously.  It 
had  a  history  and  things  grew  little  by  little 
I  until  the  explosive  catastrophy  came.  Who 
was  to  blame  we  do  not  know,  and,  If  we  did 
know,  we  could  not  say  that  such  knowledge 
would  materially  assist  in  determining  tacts 
looking  to  an  alleged  resulting  trust  or  in 
applying  the  law  to  those  facts. 

As  we  understand  the  brief  of  learned 
counsel  for  plaintiff,  be  does  not  now  con- 
tend that  the  decree  was  right  in  so  tar  as  it 
took  from  d^endant  the  old  line  policy  of 
insurance  on  the  UfS  of  her  husband  in 
whldi  she  was  beneficiary.  He  does  con- 
tend, however,  that  In  other  parUculars  the 
decree  was  equitable  and  supported  by  rec- 
ognised equity  principles.  It  will  be  observ- 
ed, moreover,  that  the  chancellor  did  not 
divest  title  out  of  defendant  and  vest  it  In 
plaintiff  as  to  one  piece  of  real  estate.  We 
have  looked  into  that  matter  with  drcum- 
spection  and  care  with  the  result  that  it 
seems  to  us,  on  tUs  record,  that,  If  plain* 
tiff  made  a  case  <m  any  tract,  lie  made  one 
on  all;  and  if,  on  tlie  other  liand,  defend- 
ant's title  was  good  as  to  one  tract  it  was 
good  as  to  the  others.  We  cannot  determine 
this  case  on  the  theory  of  winding  up  an 
imaginary  partnership. 

There  are  cases  in  the  books  where  A. 
turns  over  to  B.  mon^  to  invest  for  A. 
Where  B.,  In  such  case,  invests  In  favor  of 
himself,  A.  Is  not  without  remedy  in  equity. 
ManifteUy  tills  Is  not  a  case  of  that  sort. 
There  are  other  cases  where  a  trust  arises 
ex  malefldo.  Manifestly  the  instant  case 
is  not  one  of  that  kind.  Nor,  Is  It  a  case  of 
an  egress  trust  Nor  does  it  come  within 
any  bounds  or  definition  <^  any  implied 
trust  with  which  we  are  familiar,  where  the 
question  (as  bere)  is  betwerai  the  original 
parties  to  the  transaction.  If  creditors  In 
their  own  right  had  filed  a  creditors'  bill, 
then  we  would  have  another  question  to 
deal  wittL  But  this  case  is  on  appeal,  on  a 
decree  on  Ur.  Morris*  bill,  and  his  adminis- 
trator, on  such  appeal,  can  have  here  no 
right  decedent  would  not  have  bad  below. 

[2]  If  plaintiff,  as  the  testlmraiy  strongly 
suggests,  Invested  his  accumulations  In  the 
name  of  his  wife  to  avoid  the  hazard  of 
business  obligations,  thereby  subjecting  his 
means  to  hazards  arising  from  matrimonial 
infelicity,  that  was  his  affair,  and  does  not 
concern  a  court  of  conscience  on  his  com- 
plaint He  should  have  looked  before  he 
leaped,  and  taken  care  not  to  Jump  from  the 
frying  pan  into  the  fire.  It  aa  some  of  the 
evidence  indicates,  plaintiff  gave  to  his  wife 
as  a  gift  sudi  Increment  of  his  wages  as  ac- 
crued to  her  through  salvage  from  debt  pay- 
ing, or  from  frugality,  then  that  does  not 
concern  a  court  of  conscience  on  his  com- 
plaint Will  a  Chancellor,  on  bis  complaint,  be 
less  generous  than  he  was  with  his  own  wlfS? 
He  could  give  and  she  could  get,  unafraid 
of  the  law  as  between  themselves.  Bunning 
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through  the  whole  gamut  of  this  case  Is  the 
dominant  note  that  plaintiff  from  time  to 
time  Intended  what  he  gave  his  wife  as  an 
advancement  or  gift  to  her — an  offering  on 
the  altar  of  connubial  peace  and  bliss.  He 
may  not  now,  by  afterthought,  change  the 
character  of  those  tTansactions. 

[3]  To  divest  out  of  a  wife  and  put  Into 
her  husband  the  title  to  real  estate  solemn- 
ly evidenced  by  deeds  taken  by  the  consent 
of  both  (a  consent  long  acquiesced  in)  in 
the  name  of  the  wife  demands  high  and 
stringent  proof  to  prove  a  resulting  trust 
To  prove  such  trust  calls  for  evidence  clear, 
cogent,  and  altogether  convincing,  so  that 
the  chancellor  can  say  on  his  very  con- 
science  that  an  implied  trust  exists  beyond 
any  serious  question.  The  testimony  In  this 
case  falls  far  short  of  that  character  of 
proof,  and  falls  far  short  of  sustaining  the 
substantive  allegations  of  plalntifTs  blU. 

We  conclude  the  decree  was  for  the  wrong 
party.  Therefore,  so  far  as  it  was  in  favor 
of  plaintiff,  It  Is  reversed,  and  the  cause  is 
remanded,  with  directions  that  plaiutifTs 
bill  be  dismissed.  It  Is  so  ordered.  All 
concnr,  except  YALLIANT,  J.,  absent 


STATE  ex  Inf.  WEST,  Pros.  Atty.,  ex  rel. 

THOMPSON  V.  HBFFERNAN. 
(Snprane  Court  of  MiMouri.  Dlviaiim  No.  1. 
May  31.  1912.) 

1.  CouBTS  (I  231*)— Appeluitb  JuBisDionour 

— CONSTITUTIOHA.L  QUEBXIOHS. 

The  Supreme  Court  has  jurisdiction  of  an 
appeal  Involving  constitutional  questions,  though 
the  cause  be  disposed  of  on  other  grounds. 

[EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  487.  491.  644-661;  Dec.  Dig.  {  231.*] 

2.  Quo  Wabbanto  <8  66*)— Bubden  op  Pboof. 

In  quo  warranto  to  challenge  defendant's 
right  to  the  office  of  commissioner  of  a  special 
road  district  incorporated  under  Act  April 
14.  190C  (Laws  lOOS,  p.  282),  now  Rev.  St 
1909,  §  10,611  et  seq.,  the  burden  was  on  re- 
lator to  show  right  to  maintain  the  action. 

[Eld.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  K  63-65;  Dec  Dig.  {  65.*] 

8.  HiQHWATS  (5  93*)— Special  Road  Dib- 

TBICTS— ElKCTIOIIB—METHOD  OF  BOLDINQ. 

Under  Act  ApHl  14,  1905  (Laws  1905,  p. 
282),  now  Rev.  St  1909,  {  10.611  et  seq.,  which 
provides  for  the  orgamzation  of  special  road 
districts,  and  requires  the  board  of  commis- 
sionen  to  call  elections  for  its  members,  the 
manner  of  taking,  as  well  as  of  ascertaiidng 
and  recording,  the  result  is  left  to  that  body. 

[Ed.  Note.— For  other  eases,  see  Highways, 
Cent  Dig.  n  304-307;  Dec  Dig.  f  93.*] 
4.  Evidence  (I  73*)— Pbebduptiohs—Rbou- 

LABITT   OF  COBPOBATE  PBOCEEDIHGS. 

Corporate  acta  and  proceedings  art  pre- 
Bumptively  regular. 

[Ed.  Note. — For  other  cases,  see  Evidence* 
Cent  Dig.  S  94;  Dec  Dig.  {  73.*] 

6.  Btidxncb  (I  887*)— ManiciFAL  Pbocbkd- 

INOS. 

Records  of  mnnldpal  acts  and  proceedings 
are  admissible  to  show  the  truth  of  facts  re- 
cited. 

[E^  Note. — For  other  cases,  see  Bvldeiu», 
Cent.  Dig.  1  1258;  Dec.  Dig.  |  887.*] 


6.  Evidence  (g  163*)— Bebt  Evidehcb — Cob- 
POBATE  Acts. 

Records  of  the  board  of  commissioners  of 
a  special  road  district  organized  under  Act 
April  14,  1906  (Laws  1906,  p.  282).  now  Rev. 
St.  1909,  I  10,611  et  seq.,  required  by  the  law 
to  be  kept  are  the  best  evidence  of  the  board'h 
acts  in  holding  an  election. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f{  636-545;  Dec  Dig.  |  168.*] 

7.  Quo  Wabbanto  (§  64*) -Pleading  —  Ao- 

HISSIBILITY  OF  EVIDENCE. 

Where  the  answer,  in  quo  warranto  to 
challenge  defendant's  right  to  the  office  of 
commissioner  of  a  special  road  district  or- 
ganized under  Act  April  14,  1905  (Laws  1905, 
p.  282),  now  Rev.  St  1909,  {  10.611  et  seq.. 
setting  up  defendant's  election,  was  not  put 
in  issue,  relator  was  not  entitled  to  show  that 
the  ballots  of  qnali6ed  electors  were  rejected. 

[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Gent  Dig.  S  61;  Dec  Dig.  {  54.*] 

8.  Quo  Wabbanto  (|  23*)— Ezpibed  Terms 
OF  Office. 

An  information  in  quo  warranto  may  be 
tried  after  expiration  of  the  term  of  office  to 
which  it  relates. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  g|  55,  66;  Dec  Dig.  «  23.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; J.  T.  Neville.  Judge. 

Quo  warranto  by  the  State,  on  the  Infor- 
mation of  J.  C.  West,  Prosecuting  Attorney 
of  Greene  County,  at  tbe  relation  of  A.  D. 
Thompson,  agalnet  F.  B.  H^Eemaji.  Judg- 
ment for  relator,  and  defendant  appeala. 
Reversed  and  remanded. 

This  Is  an  Information  In  the  nature  of  a 
quo  warranto,  filed  in  the  circuit  court  for 
Greene  county  by  the  prosecuting  attorney, 
at  the  relation  of  an  owner  of  land  In  James 
River  Club  House  road  district  of  Greene 
county,  a  special  road  district  Incorporated 
under  the  act  of  the  General  Assembly,  ap- 
proved April  14,  1905.  Laws  1905,  p.  282;  3 
R.  S.  1909,  S  10,611  et  seq.  It  challenges  the 
right  of  the  defendant  to  exercise  the  of- 
fice of  commissioner  of  the  district  The  an- 
swer denies  the  usurpation  charged.  Msumes 
the  burden  of  Justifying  the  exercise  of  the 
office,  and  sets  forth  with  sufficient  detail 
the  election  of  the  appellant  by  the  landown- 
ers, at  an  election  duly  called  by  the  commis- 
sioners, hold  on  the  first  Tuesday  after  the 
first  Monday  In  January,  1904.  It  also  suffi- 
ciently states  his  qualification,  and  that  he 
was  a  citizen  of  the  United  States  and  of 
this  state,  an  owner  of  land  in  the  district 
and  had  been  a  resident  of  Greene  county 
for  more  than  40  years. 

At  the  trial  he  identified  the  records  of  the 
corporation,  and  read  therefrom  the  call  for 
and  the  record  of  the  election,  showing  the 
appointment  of  the  tellers,  the  opening  of 
the  polls,  and  the  vote  by  ballot,  and  the 
declaration  that  there  were  14  votes  cast,  of 
which  the  appellant  received  11  and  one 
George  B.  McDanlel  3,  and  declaring  that 
appellant  had  received  a  majority  of  the 
votes  cast  and  was  duly  elected  commlssion- 
er  of  said  district   This  record  was  signed 
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by  the  president  and  secretary  of  the  dis- 
trict He  aiso  proved  bis  guallQcations  for 
tbe  office  and  the  taking  and  filing  of  the 
oath,  and  rested  his  case.  The  court  re- 
marked: "As  far  as  the  evidence  shows, 
Mr.  HefTema.n  was  duly  elected."  The  re- 
lator contended  that  this  was  not  sufficient, 
and  that  the  true  return  of  tbe  election  Is 
the  ballots  and  tally  sheets,  to  which  the 
court  remarked  they  were  not  In  evidence. 
Relator  refused  to  offer  further  evidence. 
The  court  said  It  would  like  to  see  tbem, 
aod  relator  consented  to  their  introduction. 
The  court  thereupon  sent  to  the  office  of  the 
derk  of  the  county  court,  and  a  paper  box,  un- 
locked, unsealed,  and  only  tied  with  a  piece  of 
twine  was  brought  and  emptied  on  the  table- 
It  contained  no  signatures  of  the  officers  of 
ele(^on,  or  any  electors  of  the  district,  or 
any  other  evidence  of  authority  for  writ- 
ings or  figures  thereon  shown.  The  respond- 
ent objected  to  the  introduction  of  these  pa- 
pers, oa  tbe  grounds,  among  others,  (1)  that 
the  law  does  not  require  any  return  of  the 
election  of  commissioners  to  be  made  to  the 
county  clerk;  (2)  because  the  proxies,  bal- 
bts,  tally  sheets,  and  memoranda  did  not 
pnrport  to  have  t>een  used  In  the  election; 
i3)  that  tbe  tally  sheets  were  not  authenti- 
cated by  any  one.  It  was  admitted,  bow- 
ever,  that  these  were  tally  sheets  used  and 
tbe  ballots  cast  at  tbe  election,  and  bad 
been  returned  to  tbe  county  clerk  by  tbe 
Judges  and  derks. 

The  court  overruled  the  objection  and  pro- 
ceeded to  examine  tbe  papers  without  fur- 
tho*  erldaice'of  any  kind,  to  which  the  ap- 
pellant excepted.  What  tbe  Judge  found  in 
the  box  is  stated  by  him  in  flndinga  of  fact 
filed,  in  sabBtance,  as  follows:  There  were 
at  least  14  persons  present  at  Ibe  election, 
<pia11fled  voters,  and  of  these  8  voted  for 
McDanId  and  11  for  Heffeman.  Twenty-flve 
landowners  In  0ie  district  were  represented 
proxies,  18  of  which  voted  for  HdDanlel 
and  7  for  Heffoman.  The  acres  of  land  rep- 
resented by  votes  cast  for  Heffeman  amount- 
ed to  something  like  MOO  or  1,600.  It  was 
impossible  to  ten  tbe  exact  amount  The 
acres  of  land  rq;iresented  by  votes  for  Mc- 
Danlel  nmonnted  to  something  over  2,600. 
It  was  Impossible  to  say  tlie  exact  amount 
Upon  tbis  evidence  the  Judgment  of  ouster 
was  rendered.  The  points  to  wbtcb  refer- 
ence wttl  be  made  In  tbe  opinion  were  prop- 
crly  saved  and  assigned  as  error. 

J.  J.  Gideon  and  H.  C.  Young,  for  appel- 
lant J.  C.  West,  pro  se.  G.  A.  Watson  and 
J.  3.  Collins,  for  respondent 

BROWN,  O.  (after  stating  the  facts  as 
above),  fl]  1.  The  statute  to  which  the  rond 
district  is  Indebted  for  its  existence  Is  found- 
ed upon  the  theory  that  good  roads  consti- 
tute an  Improvement  to  the  lands  accessible 
to  them,  and  that  to  that  extwt  tbe  land  so 


benefited  should  be  charged  with  the  cost  of 
such  Improvement  The  district  Is  an  or- 
ganized body,  not  of  citizens,  nor  even  of 
property  holders  generally,  but  of  landown- 
ers, combined  for  the  purpose  of  increasing 
the  value  of  their  own  holdings,  and  willing 
to  pay  the  cost,  or  such  portion  of  the  cost 
as  should  be  Imposed  upon  tbem  by  common 
consent  and  tbe  law  by  which  they  were  cre- 
ated. That  public  quasi  corporations  consti- 
tute legitimate  Instruments  for  this  class  of 
improvement  has  never  been  seriously  ques- 
tioned; their  public  character  being  based 
upon,  the  incidental  benefits  derived  by  the 
public  from  such  improvements.  Their  gov- 
ernment has  been  frequently  Intrusted,  not 
to  the  whole  body  of  tbe  people  of  the  dis- 
tricts Included,  but  to  the  owners  of  the 
pro[>erty  Immediately  affected,  upon  the  prin- 
ciple that,  as  these  were  the  persons  pecu- 
liarly affected  by  the  scheme.  It  Is  t&ix  to 
permit  tbem,  under  proper  recMctlons  In 
the  Interest  of  the  publl<^  to  control  the 
funds  whldi  they  themselves  contribute  for 
the  irarpose.  In  this  case  tbe  corporation 
was  formed  by  the  landowners  of  a  restrict- 
ed territory,  under  the  act  mentioned  In  the 
foregoing  statemenl^  now  article  7,  c.  102,  of 
the  Revised  Statntes  of  ISOO;  all  other  dt- 
Isens  than  property  owners  being  excluded 
from  participation  by  the  terms  of  tbe  act 
By  ttals  act  the  distelct  is  made  a  body  cor- 
porate, possessing  tbe  usual  powers  of  cor^ 
poratlons  for  public  parposes;  and  it  Is  fur- 
ther provided  (R.  S.  1900,  1  10,617)  that  "It 
shall  be  a  political  subdivision  of  the  state 
for  governmental  purposes."  From  these 
provisions  It  Is  evident  that  the  Legislature 
did  not  intend  to  leave  the  municipal  charac- 
ter of  Its  new  creation  In  doubt  Its  corpo- 
rate powers  are  vested  In  a  board  of  three 
commissioners.  Id.  |  10,613.  The  validity 
of  this  corporation,  and,  consequently,  of  the 
governing  board  In  which  Its  corporate  pow- 
ers are  rested,  Is  expressly  admitted  by  the 
information;  and  the  only  matter  at  Issue 
In  tbis  proceeding  Is  the  election  of  the  ap- 
pellant as  a  member  of  that  board.  The 
law  provides  (Id.  {  10,613)  that  these  com- 
missioners shall  be  "landowners  la  said  dis- 
trict" There  are  other  provisions  (sections 
10,612,  10,616,  and  10.621)  by  which  votes 
are  given  to  the  members  of  the  corporation, 
based  upon  acres  of  land  owned,  and  voting 
allowed  through  an  agent  or  attorney.  These 
various  provisions  lay  the  ground  of  the 
controversy  In  this  case.  Whatever  the 
method  may  be  of  voting  for  the  members 
of  the  governing  board  of  tbe  corporation,  it 
is  by  the  terms  of  the  statute  (Id.  SS  10,624 
and  10,625)  given  the  control  and  disburse- 
ment of  all  moneys  ral^  by  general  taxa- 
tion against  nil  classes  of  property  In  the 
district  and  all  the  license  and  poll  texes  ap- 
propriated by  law  to  road  purposes,  as  well 
as  of  moneys  raised  by  specdal  taxation  upon 
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the  lands  of  those  members  for  whose  spe- 
cial benefit  It  was  organized,  and  who  are 
permitted  by  the  terms  of  the  statute  to  par- 
ticipate in  Its  business. 

Various  constitutional  questions  growing 
out  of  the  provisions  of  the  act  which  we 
have  noticed  above  were  raised  at  the  trial, 
and  are  insisted  upon  in  the  assignment  of 
errors  and  brief  of  the  appellant,  by  reason 
of  which  the  Jurisdiction  of  this  court  has 
been  Invoked;  but,  in  the  view  we  take  of 
the  case,  It  will  not  be  necessary  to  notice 
them,  further  than  to  say  that  th^  ques- 
tions constitute  a  clear,  substantial  claim 
distinctly  involved  in  this  controversy,  and 
give  this  court  undoubted  Jurisdiction  of  the 
whole  case,  whatever  may  tte  the  grounds 
upon  which  we  may  determine  it. 

[2]  2.  The  appellant  contends  that  the  bur- 
den was  upon  relator  to  show  by  evidence 
that  his  interest  In  the  subject  of  the  con- 
troversy was  such  as  to  authorize  bim  to 
maintain  the  proceeding  in  that  capacity. 
As  there  Is  no  evidence  tending  to  sustain 
this  burden,  it  follows,  if  Oils  position  is 
wtil  taken,  that  the  judgment  of  ouster  Is 
erroneous. 

The  prosecuting  attorney  filed  In  the  dr- 
colt  court  bis  petition  asking  for  leave,  at 
the  relation  of  Mr.  Thompson,  to  file  the  In- 
formation, and  at  the  same  time,  without  any 
farther  order  of  the  court,  filed  It,  and  there- 
after the  defendant  appeared  and  filed  his 
ahswer.  Vvoa  these  pleadings  alone,  the 
case  was  tried.  The  Infermatlon  states  that 
the  rdator  Is  a  resident  of  the  road  district, 
and  the  owner  of  lands  situated  therein,  which 
Is  denied  by  the  answer,  and  the  Issue  so  made 
calls  for  the  determination  (1)  whether  this 
is  an  issuable  averment;  and  (2),  if  it  is, 
whether  the  burden  was  upon  the  defendant 
to  disprove  it. 

Mr.  Selwyn,  In  his  Nisi  Prius  Law  (5th 
Ed.)  1102,  says:  "Before  the  statute  of  Queen 
Anne,  the  crown  only,  by  the  Attorney  Gen- 
eral, could  file  such  information."  So  far  as 
informations  on  the  relation  of  private  Indivi- 
duals are  concerned,  this  statement  Is  prob- 
ably correct,  although  the  fact  that  this  stat- 
ute was  enacted  about  a  himdred  years  after 
the  date  down  to  which  the  common  law  of 
England  was  adopted  as  the  law  of  this  state 
renders  It  useless  to  Investigate  Its  accuracy. 
It  Is  certain  that  the  Jurisdiction  of  our  own 
courts  with  respect  to  such  informations  rests 
entirely  upon  our  statute  which  authorizes 
them.  It  provides  that  "the  Attorney  Gen- 
eral of  the  state,  or  any  circuit  or  prosecut- 
ing attorney  of  the  county  In  which  the  ac- 
tion is  commenced,  shall  exhibit  to  the  circuit 
court,  or  other  court  having  concurrent  Ju- 
risdiction therewith  in  civil  cases,  an  infor- 
mation in  the  nature  of  a  quo  warranto,  at  the 
relation  of  any  person  desiring  to  prosecute 
the  same:  and  when  such  Information  has 
been  filed  and  proceedings  have  been  com- 


menced, the  same  shall  not  be  dismissed  or 
discontinued  without  the  consent  of  the  per- 
son nsmed  therein  as  the  relator;  but  such 
relator  shall  have  the  right  to  prosecute  the 
same  to  final  Judgment,  either  by  himself  or 
by  attorney."  If  the  relator  Is  successful, 
he  recovers  his  costs  against  the  defradnnt; 
if  he  is  unsuccessful,  the  defendant  recovers 
his  costs  against  him.  From  the  time  of  the 
filing  and  exhibition  of  the  information.  It  Is 
a  fight  between  the  relator  and  defendant, 
of  which  the  state  and  Its  oflScers  are  disin- 
terested spectators.  A  person  in  good  moral 
and  Intellectual  health  Instinctively  feels  that 
It  would  not  be  right,  or  good  public  policy,  to 
place  every  person  who,  under  the  belief 
that  he  has  been  fairly  elected  or  appointed 
to  a  public  office,  is  performing  its  duties  to 
the  satisfaction  of  all  directly  concerned  at 
the  mercy  of  an  Interloper,  who  might  choose, 
from  motives  of  amusement  or  malice,  to 
subject  him  to  the  trouble  and  expense  of 
exhibiting  all  mlnutiee  of  bis  title.  We  ac- 
cordlngly  find  that  this  court  has  constantly 
held  that  the  enactment  we  have  quoted 
means  that  tliose  only  can  be  relators  In  sucb 
proceedings  who  have  some  special  interest 
in  the  subject  of  the  prosecution  (State  ex 
rel.  T.  Lawrence,  88  Mo.  535;  State  ex  rel. 
T.  Boal,  46.  Mo.  528;  State  ex  inf.  t.  Berke- 
ley, 140  Mo.  184,  41  S.  W.  732).  and  that 
such  informations  can  only  be  filed  by  leave 
of  court  (State  ex  rel.  t.  Rose.  84  Mo.  198. 
202;  State  ex  Inf .  t.  Beechner,  160  Mo.  78,  R5. 
60  S.  W.  1110:  State  ex  reL  t.  Job,  205  Mo. 
1,  26,  103  S.  W.  493). 

To  the  suggestion  that  the  prosecntlng  at- 
torney is  the  proper  person  to  ascertain  and 
determine  whether  or  not  the  relator  Is  qual- 
ified with  r^pect  to  his  interest  to  maintain 
the  action,  it  is  sufficient  answer  to  say  that 
the  permission  of  the  court  Is  necessary  to 
enable  a  prosecuting  attorney  to  act;  that 
the  court  can  only  speak  by  its  records ;  and 
that  here  the  record  is  lacking,  so  that  the 
"exhibition"  of  the  information  which  must 
precede  the  retirement  of  the  officer  and  the 
turning  over  of  the  prosecution  to  the  relat- 
or is  a  nullity;  but,  even  if  this  was  not  so, 
the  capacity  of  the  relator  is  an  important 
question  materially  affecting  the  defendant, 
and  he  Is  entitled  to  some  tribunal  In  which 
he  can  try  It.  He  has  denied  that  capacity 
In  his  answer,  and  the  burden  is  upon  him, 
who  alone  has  the  facts  in  his  possession,  to 
meet  the  issue  so  raised,  which  is  not  snscop- 
tlble  of  negative  proof,  except  by  compelling 
the  relator  to  disclose  that  he  has  not  the 
deed  In  his  pocket  to  qualify  him  for  the 
position  he  has  assumed.  In  this  respect 
there  Is  a  failure  of  proof  upon  the  vital 
question  of  the  right  of  the  relator  to  main- 
tain his  action. 

[3]  3.  We  have  already  Intimated  In  the 
first  paragraph  of  this  opinion  the  Legisla- 
ture was  careful  to  provide  in  the  act  creat 
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lag  this  district  tbat  It  should  be  "a  political 
toL-dirlslon  of  the  state  for  goTernmental 
puEposes,"  as  well  as  **a  body  corporate," 
iritb  **tlie  usual  powers  of  a  corporation  for 
pablle  purposes,"  so  that  It  is  not  even  rele- 
gated to  the  class  of  public  quasi  corpora- 
tions, with  which  such  anbdlvlslons  for  apo- 
dal purposes  are  usually  content  to  be  classi- 
fied. Altlkongh  Its  general  powers  were  vest- 
ed In  a  board  of  commissioners,  it  did  not, 
irith  equal  care,  prescribe  the  partlcalar 
Banner  tai  which  the  elections  for  Its  mem- 
bets  sliould  be  beld.  It  did,  bowerer.  pre- 
iolbe  quallflcatlouB  for  electors  different 
from  these  prescribed  in  section  2,  art  8,  of 
the  state  Constitution,  thus  indicating  the  ex- 
pnss  intention  that  they  should  not  be  gov- 
oned  by  the  general  election  laws  of  the 
itate.  Hie  commissioners  are  to  call  these 
elections  and  indicate  the  time  and  place  of 
tbeir  holding;  and  the  Implication  Is  clear 
that  the  manner  of  taking,  as  well  as  of  as- 
eertalning  and  recording,  the  result  of  the 
Tote  la  left  to  that  body.  The  statute  pro- 
Tidee.  as  we  have  seen,  that  the  secretary 
shall  keep  a  true  and  complete  record  of  the 
proceedings  of  the  board,  to  be  attested  by 
him  and  signed  by  the  presiding  officer.  In 
this  case  the  board,  as  it  had  the  right  to  do, 
followed  generally  the  method  prescribed 
by  law  for  the  conduct  of  elections  in  private 
corporations,  by  appointing  tellers  and  receiv- 
ing and  recording  the  result.  The  record 
stated  tbat  Mr.  McDanlel  received  3  votes, 
wbile  the  defendant  received  11.  This,  to- 
gether with  proof  that  the  defendant  possess- 
ed the  necessary  qualifications  to  hold  the  of- 
fice, and  had  filed  the  constitutional  and 
statutory  oath  with  the  county  clerk,  consti- 
tuted the  evidence  upon  which  he  rested,  and 
claims  that  he  has,  at  least,  sustained  the 
burden  cast  upon  him  by  law  and  the  state 
of  the  pleadings.  Both  parties  were  willing 
to  stand  or  fall  upon  the  proposition,  the  de- 
fendant claiming  that  he  bad  made  a  prima 
fade  case  upon  facts  stated  In  his  answer; 
bat  the  court  suggested  that,  although  he 
was.  80  far  as  the  eTldence  showed,  duly 
elected,  It  would  like  to  see  the  ballots  cast 
and  the  tally  sheets,  to  which  the  relator 
consented,  and  an  unfastened  paper  box  was 
brougbl  from  the  office  of  the  county  clerk. 
Id  which,  for  some  reason  unexplained  in  the 
testimony,  had  been  pla^  ballots  and  tally 
sheets,  together  with  proxies  and  memoran- 
da, all  unauthentlcated  by  the  officers  of  the 
election.  It  was  admitted  tbat  these  ballots 
had  been  cast  and  the  tally  sbeets  used  In 
the  election.  From  these  papers  the  court 
seems  to  have  ascertained,  and  stated  in 
findings  of  facts  died,  that,  in  addition  to 
the  14  votes  cast  by  those  present  at  the  elec- 
tlMi,  there  were  25  landowners  represented 
by  proxy^  and  that  of  these  a  sufficient  num- 
ber bad  voted  for  McDanlel  to  elect  htm. 
No  evidence  vritiatever  was  Introduced  or  re- 
cdred  with  leferoDce  to  tlie  anthaitldtar  of 


these  proxies,  or  any  of  (hem;  not  are  they 
preserved  In  the  record.  It  was  upon  tfaiff 
evidence  that  the  defmdant  was  ousted  by 
the  trial  court.  _ 

[4,  t]  No  proposition  is  better  s^ed  or 
more  universally  recognized  than  that  every 
intendment  of  law  is  made  in  fiivor  of  the 
regularity  of  corporate  acts  and  proceedings. 
Where  records  are  kept  of  municipal  acts 
and  proceedings,  the  law  is  dearly  defined 
that  the  same  are  receivable  In  evidence  of 
the  truth  of  the  fects  recited ;  and  it  would 
seem  to  be  a  rule  that  when  so  produced  they 
establish  themselves,  because  th^  are  made 
by  accredited  agents,  are  of  a  public  nature 
and  notoriety,  and  are  usually  made  under 
tbe  sanction  of  an  oath  of  office.  Black  <m 
Public  Corporations,  Sf  1293,  1294,  and  cases 
cited. 

[I,  7]  The  records  of  the  body  which  held 

this  election  are  expressly  required  by  the  law 
to  be  kept.  They  constitute  the  best  evidence 
of  its  acts.  Admitting  that  they  could  be 
avoided  and  falsified  by  showing  that  the 
ballots  of  qualified  officers  had  been  rejected, 
the  pleadings  are  In  no  condition  to  raise 
this  issue.  The  answer  Is  not  even  denied 
by  replication.  If  It  be  said  that  the  defend- 
ant, by  introducing  his  evidence  without  mak- 
ing the  specific  objection,  waived  this  omis- 
sion, and  proceeded  to  trial  upon  the  theory 
that  a  reply  had  been  filed,  such  waiver  only 
goes  to  the  extent  of  assuming  a  denial  of 
the  matter  contained  in  the  answer.  In  this 
case  we  do  not  find  It  necessary  to  decide 
whether  this  rule  applies  to  a  proceeding  In 
which  the  answer,  so  far  as  the  real  merits 
are  concerned,  is  the  initial  pleading.  Ttie 
reasonable  doctrine  which  bad  long  prevailed 
In  other  jurisdictions  that,  to  go  behind  the 
returns  of  the  officers  appointed  by  the  stat- 
ute to  ascertain  and  declare  the  vote  of  tbe 
electors,  the  special  objection  to  the  returns 
must  be  pleaded,  so  tbat  the  ground  upon 
which  they  are  disputed  may  be  understood 
(Attorney  General  v.  Mclvor,  58  Mich.  516, 
25  N.  W.  499;  State  v.  Harris,  3  Ark.  570, 
578,  36  Am.  I>ec.  460;  Attorney  General  v. 
May,  97  Mich.  573,  56  N.  W.  1035),  has  been 
approved  and  adopted  in  this  state  (State 
ex  rel.  v.  Townsley,  56  Mo.  107,  112).  It  fol- 
lows that  the  admission  of  the  evidence  was 
unauthorized  by  the  pleadings.  If,  however, 
a  reply  bad  been  filed  properly  tendering  this 
issue,  the  relator's  position  would  not  be 
improved;  for  there  is  no  evidence  tending 
to  show  the  authenticity  of  any  proxy,  and 
without  such  proxy  none  of  the  votes  added 
by  the  court  could  be  counted. 

[8]  Although  an  information  of  this  char- 
acter may  be  tried  after  the  term  of  tbe  of- 
fice to  which  it  relates  has  expired,  we  can 
see  no  reason  for  prolonging  this  case  for 
trial,  other  than  those  already  disposed  of 
The  record  shows  that  the  parties  deliber- 
ately chose  their  ground,  and  tbey  should  be 
permitted  to  stand  on  it  The  judgment  be- 
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low  iB  accordingly  revened,  and  the  cause  re- 
manded to  the  Greene  circuit  court,  wltb  dl- 
rectlona  to  give  Judgment  tbat  the  defendant 
recover  his  costs  against  tbe  relator. 

BOND,  C,  concurs. 

PER  CtTRIAU.  Ttie  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.  AU  concur,  except  YALLIANT*  J., 
ahsent. 


DORRANCB  t.  DOBRANCE. 
(Supreme  Court  of  BlisBoari.  March  20, 1912.) 

1.  Pleading  (S  245*)— Auxnduknts— Fiunq 
— Recobd. 

After  defendant  had  entered  into  a  stipula- 
tloD  for  his  appearance,  and  before  answer  or 
demurrer  had  .been  filed,  pli  ff  filed  an 
amended  petition  which  was  properly  indorsed 
by  the  clerk  with  the  serial  and  division  num- 
bers and  which  was  marked,  "Cop;  received 
on  the  17th  day  of  May,"  with  the  signature 
of  defendant's  attorneys.  Held,  nnder  Rev, 
St.  1899,  S  661,  authorizing  a  petition  to  be 
amended  as  of  course  at  any  time  before  the 
answer  or  reply  thereto  shall  have  been  filed, 
that,  the  amended  petition  having  superseded 
the  original  petition,  an  order  directing  a  nunc 
pro  tunc  entiT  of  the  filing  was  proper  in 
view  of  Rev.  St.  1909,  (  1861,  providing  that 
all  returns  made  by  any  sheriff  or  other  of- 
^cer  may  be  amended  In  matten  of  form  by 
the  court  In  which  such  return  shall  be  made 
for  die  filing  and  not  the  ministerial  act  of  the 
clerk  in  noting  the  date  of  filing  ia  the  con- 
dition precedent  to  the  amendment  of  tbe 
pleading, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  H  653-675;  Dec.  Dig.  |  245.*] 

2.  COUETS  (B  281*)— SUPBEMB  COUBT— JUBIS- 
DICTIOM — '  CONSTEUCnON." 

In  a  snit  to  set  aside  a  decree  of  divorce 
because  obtained  through  fraud,  the  petition 
alleged  that  substituted  service  was  had  only 
because  of  wiUfuUy  folse  affidavits,  and  that, 
if  the  statute  prohibiting  petitions  to  review 
judgments  of  divorce  applied  to  this  case,  it 
was  unconstitutional  because  working  a  dep- 
rivation of  property  without  due  process  of  law. 
Held,  that  the  Supreme  Court  had  jurisdiction 
of  an  appeal  from  an  order  sustaining  a  de- 
murrer to  the  petition  because  it  has  exclusive 
jurisdiction  In  cases  involving  the  "construc- 
tion" of  the  Constitutions  of  the  United  States 
and  the  state,  which  term  signifies  determin- 
ing the  meaning  and  proper  effect  of  language 
by  a  consideranon  of  the  subject-matter  and 
attendant  circumstances,  and,  the  petition  hav- 
ing in  good  faith  alleged  that  the  statute  work- 
ed a  deprivation  of  property  without  due  pro- 
cess of  law,  the  question  of  Its  constitutionality 
is  presented,  even  though  tbe  appeal  ndght  be 
disposed  of  on  other  grounds. 

[Ed.  Note.— For  other  eases,  see  Courts, 
Cent  Dig.  H  487,  491*  644-661;  Dec.  Dig. 
$  231.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1465-1468.] 

8.  OoNSTiTaTiONAL  Law  (§  277*) — "Dtje  Pbo- 
0KS8  or  Law"— SunjECTs  Included. 

Those  constitutional  provisions  prohibiting 
the  deprivation  of  property  without  due  pro- 
cess of  law,  which,  like  the  law  of  tbe  land, 
is  a  law  which  hears  before  it  condemns  and 
renders  judgment  only  after  trial,  apply  to 
marital  rights;  the  contract  of  marriage  being 


a  civil  contract  which  carries  with  it  manj 
property  rights  and  which  cannot  be  abrogat- 
ed by  legislative  enactment. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Gent  Dig.  gS  7ti2.  7tHi,  949 ;  £>ec. 
Dig.  S  277.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  3,  pp.  2227-2256;  vol.  8,  p.  7644.] 

4.  CtfNSTITtlTIONAL  LAW  (8  30D*)— DCE  PBO- 

CEss  OP  Law— What  Conijtitutes. 

A  judgment  of  divorce  which  disposes  of 
both  property  and  marital  rights  is  void  be- 
cause working  a  deprivation  of  property  with- 
out due  process  of  law  when  based  on  snbsti- 
tuted  sen'ice  which  in  turn  was  based  on  will- 
fully false  testimony. 

[Ed.  Note.— For  other  cases,  se«  Constitn- 
tional  Law,  Gent  Dig.  U  &29,  930;  Dec.  Dig. 
i  309.*] 

5.  JUDQUKNT  (S  443*)— EquiTABix  Beukv — 
Vacatio  n— Fraitd. 

Fraud  will  vitiate  even  the  most  solemn 
transactions,  and  judgments  of  record  may  be 
set  aside  because  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  §§  785,  836,  838;  Dec.  Dig.  443.*] 

6.  CONBTITUTIONAI,  LAW  (|  48*)— DeTBBMIRA- 

TioN  OF  QuBsnoNB— CoNSiBOCTTioM  or  Stat- 

nTES— AUBIGtaTIBS. 

In  construing  a  statute,  the  court  must 
not  only  take  into  consideration  the  words  to 
be  interpreted  and  applied,  but  if  there  is  any 
doubt  or  uncertainty  as  to  the  meaning,  or  if 
the  enactment  is  fairly  susceptible  of  two  or 
more  constructions,  that  interpretation  which- 
will  avoid  the  effect  of  unconstitutionality 
should  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Gent.  Dig.  |  46;  Dec  Dig.  {  4S.*] 

7.  Divorce  (|  167*)— Pbooebdinob— Suit  to 

Skt  Aside. 

Rev.  St  1909,  t  2381,  first  enacted  in  R. 
S.  1855,  c  55,  provides  that  no  petition  for  re- 
view of  any  judgment  for  divorce  shall  be  al- 
lowed, any  law  or  statute  to  the  contra^  not- 
withstanding. By  Laws  1849,  p.  103.  ^1  8,  9. 
the  Code  was  adopted  and  the  distinction  be- 
tween law  and  equity  abolished,  and  by  Rev. 
St  1855,  c  128,  S  13,  provision  was  made  that 
Judgments  rendered  on  substituted  service 
might  be  modified  on  petition  for  review  if  filed 
within  three  years  after  final  judgment  Held. 
that  the  statute  first  mentioned  does  not  pre- 
vent a  suit  in  equity  to  set  aside  a  judgment 
because  obtained  on  constructive  service  by 
fraud  and  willfully  false  testimony  so  as  to 
prevent  the  defendant  from  having  notice  of 
the  action;  that  enactment  referring  to  the 
statutory  petition  for  review  and  not  to  equi- 
table bills  of  review  and  bills  in  the  nature 
of  bills  of  review,  in  which  class  the  present 
case  falls. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  Sf  533-548;  Dec.  Dig.  f  167.*] 

Woodson,  J.,  dissenting. 

In  Banc.  Appeal  from  Louis  (Slrcult 
Court;  R.  M.  Foster,  Judge. 

Action  by  Emma  Dorrance  against  John 
Dorrauce.  From  a  judgment  sustaining  a  de- 
murrer, plaintiff  appeals,  and  defendant  pros- 
ecutes a  cross-appeal  from  an  order  making 
an  entry  none  pro  tunc.  Reversed  and  re- 
manded. 

There  are  two  appeals  in  this  case.  The 
plaintiff  appeals  from  the  final  Judgment  of 
the  circuit  court  dismissing  her  petition  apon 
her  refusal  to  plead  further  after  a  general 
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demnrrer  had  been  sttstaioed.  The  defend- 
ant afterwards  appealed,  during  the  penden- 
of  the  case  In  this  court,  from  an  order 
of  the  trial  court  entering  upon  Its  records 
1  statement  nunc  pro  tunc  In  said  cause  as 
follows:  "Amended  i>etltioD  filed  May  17, 
I90T."  The  second  appeal  being  for  the  pur- 
pose of  enabling  the  court  to  Judge  of  the 
trae  state  of  the  record,  it  is  plain  that  they 
should  both  be  tried  together,  and  it  has 
been  so  ordered. 

The  case  is  a  suit  in  equity  to  set  aside 
a  decree  of  divorce  in  the  circuit  court  of  the 
dty  of  St  Louis  in  favor  of  this  resiJondeut 
tnd  against  the  appellant.  It  was  Instituted 
hj  the  filing  of  the  petition  In  the  St.  Louis 
circuit  court  on  October  27,  1907,  returnable 
at  the  sncceeding  June  term,  to  which  the 
defendant  entered  his  appearance  by  stipula- 
tion dated  May  S,  1907.  The  original  peti- 
tion contained  no  mention  of  the  Constitution 
of  the  state  of  Missoarl  or  of  the  United 
SUtea. 

Ttie  nunc  pro  tunc  entry  set  out  above 
refers  to  the  amended  petition  copied  in  the 
appellant's  abstract,  and  which  the  appellant 
claims,  and  the  court  found,  was  filed  in  the 
office  of  the  clerk  on  the  day  mentioned  In 
the  order.  On  the  hearing  of  the  motion  ask- 
ing for  the  entry  nunc  pro  tunc,  Mr.  Alezan< 
der  M.  Lewis,  the  chief  deputy  clerk  of  the 
St.  Louis  circuit  court,  was  called  and  asked 
to  identify  certain  entries  and  marks  on  the 
back  of  the  amended  petition,  and  stated 
that  be  placed  thereon  the  following,  "254 
Series  A,  Jtine  term,  1907,  Dir.  9" ;  that  this 
was  done  on  or  before  the  Saturday  which 
was  the  last  day  for  the  filing  of  suits  for 
the  June  term,  and  indicated,  according  to 
his  onlform  method,  that  the  cause  at  that 
time  was  assigned  by  him  to  Division  9  of 
the  court.  He  also  stated  that  the  figures 
45794.  the  serial  number  of  the  case,  must, 
in  accordance  with  such  method,  have  been 
placed  by  hhn  on  the  pleading  as  early  as 
the  week  before  the  first  day  of  the  June 

The  following  entry,  about  tbe  genuineness 
of  which  no  qnestion  has  been  suggested,  also 
appears  on  the  back  of  this  pleading:  "Copy 
received  this  17th  day  of  May,  1907.  [Sign- 
ed] Martin  A.  Seward,  C.  B.  Crowley,  attor- 
Beys  for  defendant"  These  are  the  same 
attorneys  who  entered-  defendant's  appear- 
■nce,  and  Mr.  Seward  signed  the  demurrer 
from  the  action  of  the  court  upon  which  the 
appeal  was  taken. 

The  amended  petition  states,  in  substance, 
that  the  plaintiff  Is  and  was  at  all  times 
mentioned  In  It  the  wife  of  the  defendant 
vho  on  or  about  May  25,  1006.  and  during 
tbe  April  term,  filed  in  the  circuit  court  for 
the  dty  of  St  Louis  a  suit  for  divorce 
against  plaintiff,  returnable  to  the  October 
term,  190S,  In  which  it  was  alleged  as  grounds 
for  divorce  that  the  plaintiff  had,  for  the 
qtace  of  one  year,  absented  herself  from  him 
without  reasonable  cause;  that  she  had  of- 


fered him  such  Indignities  as  to  render  his 
condition  iutolerable ;  and  that  at  tbe  time 
of  her  marriage  with  him  she  was,  and  stUI 
remained,  impotent 

That  on  the  1st  day  of  June,  1906,  and  at 
the  April  term  of  said  court  he  presented  to 
the  Judge  of  Division  9  his  affidavit  wherein 
It  was  alleged  that  plaintiff  had  absconded 
from  her  usual  place  of  abode,  and  that,  al- 
though he  bad  diligently  sought  to  locate 
her,  he  was  unable  to  do  so  or  to  learn 
her  whereabouts,  aud  that  she  had  concealed 
herself  so  that  the  ordinary  process  of  law 
could  not  be  served  on  her  In  this  state,  and 
praying  an  order  that  notice  of  the  suit  be 
given  by  publication.  That  each  recital  of 
said  affidavit  was  false;  that  plaintiff  had 
not  absconded  or  concealed  herself,  and  that 
her  actual  residence  and  address,  which  was 
in  the  city  of  Kansas  City,  state  of  Mis- 
souri, was  at  the  time  well  known  to  him ; 
that  he,  for  the  purpose  of  attempting  to 
secure  a  decree  of  divorce  from  her  without 
her  knowledge,  so  that  she  would  not  have 
the  opportunity  to  appear  and  defend  and 
defeat  tbe  said  suit,  and  for  the  purpose  of 
falsely  and  fraudulently  conferring  a  pre- 
tended Jurisdiction  on  said  court  over  her 
person,  falsely  and  willingly  made  the  said 
affidavit,  knowing  that  the  same  was  a  fraud 
on  the  court  and  on  this  plaintiff  and  her 
most  sacred  rights.  That  the  Judge  of  court 
was  deceived  by  said  false  affidavit,  and  on 
the  last-named  date  made  an  order  directing 
that  notice  of  tbe  suit  be  given  by  publica- 
tion in  a  newspaper  published  in  the  city 
of  St.  Louis;  that  a  publication  purporting  to 
be  tbe  order  of  the  court  was  published  four 
times  in  the  "Star-Chronlcle,"  but  said  publi- 
cation was  not  a  lawful  notice  to  plaintiff 
of  tbe  bringing  of  said  suit  because  It  was 
based  on  said  false  affidavit  because  said 
publication  was  preceded  by  a  statement  that 
the  order  was  made  at  the  June  term,  where- 
as It  was  in  fact  made  at  the  April  term, 
and  because  it  failed  to  set  out  tbe  grounds 
of  divorce  allei^ed  in  tbe  petition,  and  was 
therefore  Insufficient  to  confer  Jurisdiction  on 
the  court 

That  afterward  on  the  8th  day  of  Octo- 
ber, 1906,  and  at  the  October  term,  default 
was  entered  against  her  and  the  cause  set 
for  hearing  ex  parte ;  that  she  was  In  entire 
Ignorance  of  tbe  fact  that  such  suit  had  been 
brought,  or  that  such  publication  had  been 
made;  that  on  or  about  tbe  9th  day  of  No- 
vember, 1906,  a  final  decree  purporting  to 
dissolve  the  marriage  and  restore  him  to  all 
the  rights  of  an  unmarried  man  was  entered 
by  said  court;  and  that  she  bad  neither  law- 
ful notice  nor  actual  knowledge  of  the  pen- 
dency of  said  divorce  suit  nor  of  the  granting 
of  said  decree  of  divorce  until  about  the  10th 
day  of  April,  1907,  long  after  the  term  at 
which  the  same  was  rendered  bad  elapsetl. 
That  this  defendant  the  plaintiff  In  said  suU, 
was  not  at  the  time  of  filing  said  suit,  nor  at 
any  other  time,  s  bona  fide  resident  of  the 
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■dtjr  of  St  Loais,  bat  was  then  and  ever  since 
«  resident  of  Charlton  conntr.  Mo.,  and  the 
arernient  in  his  petition  that  he  was  a  resi- 
dent of  the  city  of  St  Lonls  was  falsely  and 
frandnlently  made  In  order  to  give  a  colora- 
ble jurlsdlctlott  to  this  court,  which  conld 
not  acquire  JnrlsdlctitHi  of  said  cause  as 
against  tills  plalntUf  who  was  also  not  a  resl- 
■dent  <it  said  city  but  resided  at  the  time  in 
Kansas  City,  Jackson  county,  Mo.  That  the 
alleged  grounds  of  dlTorce  set  up  In  said 
petition  are,  as  defendant  well  knows,  each 
and  every  one  untrue  in  substance  and  in 
fact,  and  that  she  has  actiial  disproof  of  the 
same  and  a  just  and  snfflclent  defoise  to  the 
pretended  cause  of  action. 

The  petition  then  pleads  that  the  notice  set 
forth  and  proceedinga  under  the  same  do  not 
constitute  due  process  of  law,  and  that  "sec- 
tion 2932  of  the  Revised  Statntes  of  Missouri 
■of  1899,  purporting  to  prohibit  the  review  or 
vacating  of  any  decree  of  divorce  after  the 
term  of  court  at  which  the  same  was  ren- 
dered, is  not  applicable  to  a  void  decree  ren- 
dered without  Jurisdiction  of  the  cause  of 
action  and  of  the  person  of  the  defendant  or 
upon  an  assumption  of  jurisdiction  falsely 
and  fraudulently  obtained,  as  in  the  case  of 
the  decree  sought  to  be  avoided,  but  plalntlfF 
avers  that,  if  said  statute  Is  so  to  be  con- 
fltrued  as  to  ai^y  to  the  decree  purporting 
to  be  rendered  against  plaintiff  as  def^dant 
in  said  cause,  then  said  statute  is  unconstitu- 
tional and  void  In  that  tt  operates  to  deprive 
this  plaintiff  of  her  civil  and  property  rights 
as  the  lawful  wife  of  the  said  John  Dorronce 
without  due  process  of  law,  and  denies  to  her 
the  equal  protection  of  the  law  In  contraven- 
tion of  the  fourteenth  amendment  (tf  the 
Constitution  of  the  ITnlted  States  and  of  sec- 
tion 30  of  article  2  of  the  OonstltuUon  of  the 
state  of  Missouri." 

That  the  decree  is  further  fraudulent  and 
Toid  and  subject  to  be  avoided  In  this  action 
hecanse  the  several  charges  and  auctions  In 
the  petition,  and  the  evidence  adduced  at  the 
hearing,  are  false  and  fraudulent  in  the  fol- 
lowing particulars :  That  the  allegation  and 
testimony  that  the  plaintiff  ther^  was  a  res- 
ident of  the  dty  of  St.  Louis,  was  talse  and 
made  solely  to  defraud  this  court  into  assunb 
lug  Jurisdiction,  whereas  he  at  all  times  re- 
sided near  KeytesvUle,  Charlton  county,  Mo< 
That  the  allegation  and  testimony  that  he 
faithfully  demeaned  himself  and  discharged 
all  his  duties  to  this  plaintiff  and  treated  ber 
with  fcindnes!  and  affection  are  wholly  false, 
becanse  for  several  years  prior  he  had,  with- 
out plaintiff's  knowledge,  lived  In  open  and  no- 
torious adultery  with  a  negro  woman  named 
Lena  Robertson  whom  he  maintained  in  a 
house  built  for  her  on  a  farm  belonging  to 
plaintiff,  and  once,  in  the  absence  of  plain- 
tiff, Installed  her  in  the  family  home,  and,  at 
the  time  be  was  pretending  to  reside  In  St. 
Louis  while  said  divorce  case  was  pending, 
be  lived  with  said  negro  woman  and  her  two 
chlldrra  in  a  house  which  he  provldhed  for 


her  at  Ko.  830  Nebraska  avenue.  Kansas  Ctty. 
Kan.,  to  the  great  scandal  of  the  respective 
neighborhoods.  That  during  the  summer  of 
1005,  pretCTding  to  plaintiff  that  lie  was  go- 
ing to  the  Indian  Territory  on  business,  he 
wrat  instead  to  London,  England,  where  he 
represrated  to  a  young  Englishwoman  of  that 
place  named  Florence  Mason  that  be  was 
unmarried  and  promised  to  marry  her,  pro- 
cured her  to  come  with  him  to  Kansas  Clty 
where,  under  said  promise  of  marriage,  he 
seduced  and  had  frequent  sexual  Intercourse 
with  her.  but  when  she  learned  he  was  a  mar- 
ried man  she  filed  suit  against  him,  which  fa 
now  poidlng  in  the  circuit  court  of  3a.tkaon 
county,  Mo.,  for  fQO.000  damages  for  breach 
of  said  promise.  That  he  also  on  August  2S, 
1005,  procured  a  woman  to  Impersonate  plain- 
tiff In  the  execution  and  acknowledgment,  be- 
fore one  George  Cassidy.  a  notary  public,  of 
a  deed  of  trust  on  her  lands  to  secure  a  loan 
of  $10,000,  in  favor  of  tbe.Mutual  Ufe  Insure 
ance  Company.  That  about  the  12th  day  of 
NovembOT,  1905,  the  plaintiff  dl8C0v«-ed  for 
the  first  time  the  facts  above  stated  respect- 
ing the  rdaUons  of  the  defendant  with  the 
negro  woman,  Lena,  and  Miss  Mason,  and  the 
forgery  of  said  deed  of  trust  und  has  since 
that  time  lived  apart  from  him. 

The  plaintiff  asks  that  the  decree  of  di- 
vorce be  declared  fraudulent  and  void,  ttiat 
It  be  vacated,  set  aside,  and  for  naught  held, 
and  that  she  be  restored  to  all  her  lawCnl 
rights  as  the  legal  wife  of  defendant,  and  for 
general  relief. 

On  June  27, 1907,  the  defendant  filed  a  gen- 
eral demurrer  which  was  sustained  by  the 
court  which  thereupon,  the  plaintiff  defin- 
ing to  plead  further,  rendered  final  Judgment 
dismissing  the  petition,  and  for  the  recovery 
of  coste  by  the  defendant  from  which  this 
appeal  is  taken. 

Joseph  Wheless,  Loomis  C.  Johnson,  and 
Horace  Blanton,  for  appelant  C.  O.  Bish- 
op, Chilton  Atkinson,  and  Bates,  BJodgett, 
Williams  &  Davis,  for  respondent 

BROWN,  OL  (after  stetlng  the  facte  as 
above).  [1]  1.  The  question  preliminary  to 
all  others  In  this  case  is  whether  or  not  the 
amended  petition  is  a  part  of  the  record. 
The  respondent's  attom^s  do  not  question 
the  tact  that  by  written  authority  of  their 
client  dated  April  SO,  1007,  they  entered  Into 
a  stipulation  dated  May  8,  1007.  for  the  en- 
try of  his  ai^>earance  to  this  suit  nor  tiiat 
on  the  17th  day  of  May,  1907,  th^  rec^ved 
a  copy  of  the  amended  petition  in  question. 
Nor  do  they  question  the  stetement  of  Mr. 
Lewis,  the  chief  d^raty  derk  of  the  dnmit 
court  that  the  paper  was  in  his  hands  and 
had  been  Indorsed  by  him  with  ite  serial  and 
term  numbers  and  ite  divisional  assignment 
at  some  time  before  the  beginning  of  tiie 
June  term.  They  do  say,  however,  that  al- 
thou^  these  facte  may  exist  they  do  not 
constitute  such  evidence  as  authorises  the 
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eitrr  nunc  pro  tunc,  vblch  could  only  be 
made  upon  tbe  evidence  of  minutes  and  otli< 
a  writings  constitating  records  of  them- 
selves. They  Bay  In  substance  that,  after  the 
dose  of  the  term  daring  which  a  Judicial  act 
Is  done^  BDCh  things  can  only  be  shown  by^ 
tbe  records,  and  that  the  amendatory  power 
of  tbe  court  ovex  its  records  Is  then  limited 
to  the  formal  statement  of  that  which  the 
reowd  already  infbrmally  shows. 

We  And  It  unnecessary  to  enter  Into  a  crit- 
leal  o&mlnatlon  of  this  doctrine  because  It 
bas  reference  only  to  the  judldal  acts  of  tbe 
courts  and  not  to  the  ministerial  acts  of  Its 
officers.  The  plaintiff  had  tbe  right,  as  a 
matter  of  course,  to  file  the  amended  petition 
at  any  time  before  an  answer  or  rep^  should 
be  ffled  (R.  S.  1899.  {  661),  and  ttaat  this 
could  be  done  before  tiie  return  day  of  the 
numnons  or  other  original  notice  is  not  ques- 
tioned. The  only  question  is  upon  the  evi- 
dence necessary  to  show  that  It  was  filed.  It 
Is  plain  that,  if  It  bad  been  filed  before  the 
demurrer,  it  bad  superseded  the  original  peti- 
tion and  become  the  only  pleading  to  which 
that  demurrer  could  apply.  The  statement 
of  the  derk  on  the  back  at  a  paper  of  the 
fact  and  date  of  its  filing  Is  not  a  statement 
ot  any  act  of  the  court  but  a  statement  by 
htm  of  his  own  act  as  a  ministerial  officer. 
This  court  in  Baker  v.  Henry,  68  Mo.  617, 
519,  In  considering  the  same  question  said: 
"The  mere  Indorsement  by  the  clerk  on  the 
paper  la  not  the  sole  constituent  element  of 
filing  that  paper,  for  In  l^al  contemplation 
tbe  presentation  and  deliv^  of  the  paper 
to  the  court  or  officer  la  the  filing,  wtilch 
dates  from  its  receipt  by  the  cletk.  and  lodg- 
mmt  In  his  office,  although  the  clerk's  In- 
dorsement is  the  highest  legal  evidfflkce  of  the 
filbig  ai^  that  Indorsement  being  merely 
ministerial,  is  amendable  at  common  law." 
In  Grubbs  T.  Cones,  57  Mo.  8S.  tbe  court 
said:  "But  It  la  ctmtended  that  the  Indorse- 
ment was  a  part  of  the  record,  and  it  should 
sot  be  altered  or  dianged.  The  date  of  the 
filii^  becomes  material,  for  on  It  depends 
the  validity  ot  the  Hen.  •  •  •  The  bi- 
dcvsemeat.  required  to  be  made  by  tbe  clerk 
nbm  he  receives  a  paper,  does  not  constitute 
the  filing  of  the  same.  The  filing  Is  the  actu- 
al delivery  of  the  paper  to  the  cletk  without 
regard  to  any  action  that  be  may  teke  there- 
on. If  the  c\erk  commits  a  clerical  error  or 
makes  a  mistake  in  reference  to  the  time  at 
which  he  received  the  paper,  that  will  not 
make  any  difference.  He  may  indorse  upon 
It  the  wrong  date,  or  an  Impossible  date,  and 
stlU  the  real  date  of  the  filing  wlU  be  the 
same."  In  Bennett  v.  HaU,  ISl  Mo.  407,  420, 
S3  S.  W.  438^  442.  Judge  Valliant,  deUverlng 
tbe  opinion  of  this  court,  said:  "If  tbe  derk 
bad  left  the  original  petition  on  his  table  aft- 
er the  adjonmment  of  court,  and  one  of  the 
petitioners  had  token  care  of  it  In  tbe  same 
way  he  did  of  his  map.  that  action  would 
Bot  have  rendered  the  paper  when  satlsfiic- 
torily  identified  any  the  less  a  part  of  tbe 
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files  of  the  case."  And  In  Pullls  t.  Somer- 
vUle,  218  Mo.  624,  635,  117  8.  W.  736.  739, 
tbe  same  Judge,  in  speaking  of  the  oath  of  a 
referee  taken  before  the  clerk,  said:  "But 
when  token  before  the  clerk  and  left  with 
htm  it  Is  filed;  the  Indorsement  *filed'  by  the 
clerk  Is  only  evidence  of  the  tact  In  Orubbs 
T.  Cones,  67  Mo.  83,  the  court  said:  The  fil- 
ing la  the  actual  delivery  of  the  paper  to  the 
clerk  without  regard  to  any  action  that  be 
may  take  thereon.* " 

The  same  principle  Is  Involved  In  the 
amendment  of  a  sherUTs  return  which  stands 
on  the  same  footing  as  the  Indorsement  of 
the  clerk  upon  papeni  filed  in  his  office  in 
the  respect  that  it  Is  the  statement  by  an 
executive  officer  of  bis  own  act  and  not  of 
the  act  of  the  court  Judd  v.  Smoot,  93  Mo. 
App.  288;  Martin  v.  Castie,  182  Mo.  216,  81 
S.  W.  426.  These  statementa  or  returns  w^ 
always  amendable  at  common  law,  and  tbe 
authority  to  direct  their  amoidment  is  de- 
rived, not  only  from  the  common-law  control 
which  every  court  has  over  the  truth  of  Ite 
own  records,  but  is  secured  to  the  courts  of 
our  state  by  statute  (R.  S.  1909,  {  1861).  In 
tbe  ezerdse  of  this  supervision  the  court  in 
this  case  bas  found,  from  evidence  which 
not  only  amply  supporto  Ita  conclusion,  but 
remains  undisputed,  that  the  amended  peti- 
tion was  on  file  long  before  the  filing  of  de- 
fendant's demurrer,  and  we  are  bound  by 
tbis  finding  and  must  treat  it  as  tbe  plead- 
ing to  which  the  demurrer  is  directed. 

[2]  2.  TbB  respondent  challenges  the  Juris- 
diction of  this  court  on  the  ground  that  it 
does  not  aiqiear  from  the  recwd  that  this  is 
a  case  "involving  the  construction  of  the 
OonstltuUon  of  tite  United  States  or  of  this 
state."  He  also  elected  to  present  his  cause 
in  such  a  way  as  to  admit  all  the  allegations 
of  the  petition,  which,  In  the  consideration 
of  alt  tbe  questions  that  arise  upon  this  ap- 
peal, we  must  tber^ore  assume  to  be  true. 
It  seta  forth  with  detail  that  the  Judgment 
in  question  was  obtained  through  a  fraudu- 
lent scheme  by  which  the  court  was  deceived 
and  Induced  to  assume  Jurisdiction  of  a  mat- 
ter of  which  it  oould  not  lawfully  take  Judi- 
cial cognizance,  and  that  the  appellant  was, 
by  false  swearing  and  imposition  upon  the 
court  by  respondent,  wrongfully  and  fraudu- 
lently k^  in  Ignorance  of  tbe  proceeding 
and  from  having  any  opportunity  to  appear 
and  defend  until  the  respondent  had  obtain- 
ed a  final  Judgmoit  of  divorce  against  her 
and  tbe  term  had  elapsed  at  which  It  was 
stored.  It  also  asserte  the  dalm  that  such 
a  Judgment,  so  <Atained,  does  not  constitute 
due  process  of  law  within  the  meaning  of  the 
state  and  federal  Constitutions ;  that  for  this 
reason  tbe  appellant  has  the  constitutional 
right  to  have  it  annulled  in  this  proceeding; 
and  that  If  section  2932,  Revised  Statutes  of 
Missouri  of  1899,  be  so  construed  and  ea- 
forced  as  to  protect  it,  and  to  prevent  ita  va- 
cation, then  said  statute  operates  to  dQirive 
her  of  her  property  and  rlghta  without  due 
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process  of  law,  and  deprives  and  denies  to 
her  the  equal  protection  of  the  laws  In  con- 
travention of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States  and  of 
section  30  of  article  2  of  the  OonstitDtion  of 
the  state  of  Missouri. 

There  can  be  no  question  that  the  court  in 
sustaining  the  demurrer  did  so  upon  the 
ground  that  the  statute  so  pleaded  by  the 
appellant  was  valid  and  constitutional,  that 
it  applies  to  the  Judgment  in  question,  and 
protects  It  against  this  proceeding  In  equity 
to  set  It  aside.  A  careful  examination  of 
the  briefs  of  the  parties  shows  that  this  is 
the  theory  upon  which  the  issues  -raised  by 
the  petition  and  d^urrer  were  tried  and  are 
presented  here. 

As  we  have  already  suggested,  the  Consti- 
tution of  this  state  provides  that  the  Su- 
preme Court  shall  have  exclusive  jurisdiction 
"in  cases  Involving  the  construction  of  the 
Constitution  of  the  United  States  or  of  this 
state."  Construction  Is  a  broad  term  and 
perhaps  as  instructive  a  definition  as  could 
be  stated  Is  quoted  from  Abbott  In  Webster's 
International  Dictionary  as  follows:  "Strict- 
ly, the  term  [construction]  signifies  deter- 
mining the  meanli^  and  proper  effect  of  lan- 
guage by  a  consideration  of  the  snbject-mat- 
ter  and  attendant  drcomstances  In  connec- 
tion with  the  words  mployed."  In  other 
words,  It  does  not  stop  with  interpretation, 
hut  applies  the  language  as  Interpreted  to 
both  the  subject-matter  and  the  attendant 
circumstances.  The  constitutional  provision 
does  not,  to  give  this  court  Jurisdiction  In 
this  case,  require  findings  that  some  consti- 
tutional provision  has  been  violated  or  con- 
stitutional right  denied,  for  that  is  the  ulti- 
mate object  for  which  the  Jurisdiction  exists. 
It  is  only  necessary  that  a  constltationat 
question  be  presented  to  the  court  in  the 
manner  required  by  the  rules  governing  its 
practice,  and  on  its  presentation  the  juris- 
diction attaches  to  detmnlne  it  This  is 
made  clear  by  Mr.  Justice  Harlan  In  Insur- 
ance Company  t.  Needles.  118  U.  S.  574.  5 
Sup.  Gt  681,  28  L.  Ed.  1084.  He  said:  "Our 
jurisdiction  is  not  defeated  because  it  may 
appear,  upon  examination  of  this  federal 
question,  that  the  statutes  ^  Illinois  are  not 
repugnant  to  the  provisions  of  that  instru- 
ment Such  an  examination  itself  involves 
the  aercise  of  jurisdiction."  The  jurisdic- 
tion does  not  depend  upon  the  validity  of 
the  claim  set  up  under  the  Constltotlon  ot 
laws.  It  is  enough  if  the  dalm  involves  a 
clear  and  substantial  dispute  or  controversy. 
And  as  to  the  nature  of  this  claim  Hr.  Jus- 
Uce  White,  spealdng  for  the  court  in  Insur- 
ance Company  v.  Austin,  168  tJ.  S.  690,  18 
Sup.  Ot  227.  42  L.  Ed.  626,  said:  "Of  course 
the  claim  must  be  real  and  colorable,  not 
fictitious  end  frauduloit  The  contention 
here  made,  however,  is  not  that  the  bill, 
without  color  of  right,  alleges  that  the  state 
law  and  city  ordinances  violate  the  Constitu- 


tion of  the  United  States,  but  that  such  claim 
as  alleged  In  the  bill  is  legally  unsound.  The 
argument  then.  In  efTect  Is  that  the  right  to 
a  direct  appeal  to  this  court  does  not  exist 
where  it  Is  claimed  that  a  state  law  vio- 
'lates  the  Constitution  of  the  United  States 
unless  the  claim  be  well  founded.  But  it  can- 
not be  decided  whether  the  claim  is  merito- 
rious and  should  be  maintained  without  tak- 
ing Jurisdiction  of  the  case." 

In  Cohens  v.  Virginia,  6  Wheat  264,  429, 
0  L.  Ed.  257,  Chief  Justice  MarshaU  said: 
"In  such  cases  the  Constitution  and  the  law 
must  be  compared  and  construed.  This  is 
the  exercise  of  Jurisdiction.  It  Is  the  only  ex- 
ercise of  It  which  is  allowed  in  such  a  case" 
— and,  with  his  usual  directness  of  state- 
ment, he  says  with  reference  to  the  Jurisdic- 
tion of  the  court  over  the  appeal  he  was  then 
considering  (6  Wheat.  404,  5  L.  Ed.  257). 
"It  Is  most  true  that  this  court  will  not  take 
Jurisdiction  if  it  should  not ;  but  it  is  equal- 
ly true  that  It  must  take  jurisdiction  if  it 
should."  That  Is  a  clear  and  concise  state- 
ment of  our  duty  In  this  case.  It  has  been 
suggested  that  our  exclusive  Jurisdiction  will 
be  defeated  whenever  the  case  assumes  such 
a  condition  that  It  may  be  dls[>osed  of  on 
some  other  point  than  that  Involving  the 
consideration  of  the  Constitution  of  the 
United  States  or  of  this  state.  This  point  is 
very  well  ans'.vered  by  the  Supreme  Court  of 
the  United  States  In  Holder  v.  Aultman,  109 
U.  S.  81,  18  Sup.  Ct  269,  42  L.  Ed.  669,  in 
which  tlie  court  determined  that  It  had  Ju- 
risdiction under  the  provision  of  the  judici- 
ary act  because  the  case  involved  the  con- 
struction of  the  Constitution  of  the  United 
States,  but  found  It  unnecessary  to  pass  upon 
the  constitutional  question  because  It  was 
of  the  opinion  that  the  contract  involved  was 
not  within  the  statute  set  up  by  the  defend- 
ant So  In  this  case  we  may  bold  that  It  in- 
volves the  construction  of  the  Constitution 
and  assume  jurisdiction  accordingly  without 
hesltaUon.  We  maj  then  ded^  should  it 
become  necessary  in  the  enrdse  of  tiiat 
juiisdlcUon,  that  the  statute  about  whidi 
the  contest  has  thus  far  gatbeied.  has  no  ap- 
plication to  the  question  inresented-  Aa  said 
hi  the  case  last  cited,  the  Jurisdiction  does 
not  depend  upon  whether  the  r^t  dalmed 
under  the  Constltntian  has  beai  nphelil  or  de- 
nied In  the  court  below,  and  we  add  that  it 
may  be  Invoked  by  dther  party  to  tike  appeal 
or  writ  of  em»;  the  only  condition  b^ng 
that  the  constitutional  qnestkni  Is  involved 
in  the  case.  It  goes  without  saying  that  if 
its  decision  affects  one  of  the  parties  to  the 
controversy,  it  must  necessarily  and  corre- 
spondingly affect  the  other. 

Illustrating  with  tiie  case  in  hand,  let  us 
suppose  that  this  demurrer  had  beoi  ove^ 
ruled,  that  the  record  had  been  made  to  show 
that  It  was  done,  not  on  any  constitutional 
ground,  but  because  the  statute  invoked  by 
the  defendant  was  held  to  be  Inapplicable, 
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that  the  cause  had  been  thereupon  tried  and 
Jadgmrat  giren  the  plaintiff  under  the  same 
boldiog,  she  would,  thus  far,  have  no  cause 
for  complaint  and  no  ground  for  appeal  from 
or  disturbance  of  the  Judgment  la  her  favor. 
But  suppose  under  such  circumstances,  the 
defendant  should  appeal,  then  the  same  old 
constitutional  question  would  at  once  leap 
to  a  position  of  the  same  importance  with 
reference  to  her  rights  that  it  occupied  before 
the  decision  In  her  favor  upon  the  demurrer. 
She  would  then  insist  upon  it  and  insist  that 
this  court  assume  Jurisdiction  to  determine 
It  If  we  should  refuse  and  it  should  go 
to  the  court  of  appeals,  and  that  court  should 
decide  that  the  statute  she  had  complained 
of  did  apply,  it  would  tlien  be  compelled  to 
bold  that  it  had  no  jurisdiction  to  pass  upon 
the  conatttutionaiit;  of  the  act  If  it  should 
then  reverse  the  Judgment  of  the  trial  court 
and  enter  judgment  dismissing  the  bill,  plain- 
tiff would,  without  any  fault  of  her  own, 
have  lost  forever  whatever  right  she  may 
have  had  under  the  Constitution. 

We  think  that  the  question  whether  or  not 
the  plaintiff  has  been  deprived  by  the  Judg- 
ment of  the  circuit  court  of  a  constitutional 
right  is  not  a  flcttttous  one ;  that  it  appears 
from  this  record  that  It  was  fairly  and  in 
good  faith  presented  to  the  court  and  was 
decided  against  her ;  and  that  it  Is  now  prop- 
erly before  us  for  consideration,  in  the  exer- 
cise of  that  branch  of  our  Jurisdiction  re- 
lating to  cases  Involving  the  construction  of 
the  Constitution  of  the  United  States  and 
of  this  state. 

131  3.  Section  2381  of  the  Revised  Statutes 
of  Missouri.  1909,  enacted  November  23, 1855, 
is  as  follows:  "No  [>etiUon  for  review  of 
any  Judgment  for  divorce,  roidered  in  any 
case  arising  under  this  article,  shall  be  al- 
lowed, any  law  or  statute  to  the  contrary  not- 
withstanding ;  but  there  may  be  a  review  of 
any  order  or  Judgment  touching  the  alimony 
and  maintenance  of  the  wife,  and  the  care, 
custody  and  maintenance  of  the  children,  or 
any  of  them,  as  in  other  cases."  The  quee- 
tioo  for  consideration  In  this  case  Is  wheth- 
er, notwithstanding  this  statute,  a  suit  may 
be  maintained  in  the  court  in  which  it  was 
rendered  to  set  aside  and  annul  a  Judgment 
for  divorce  obtained  upon  a  fictitious  cause 
of  actiou  In  a  county  other  than  that  in 
wliich  the  plaintiff  or  the  defendant,  who  was 
a  resid^t  of  this  state,  resided,  upon  notice 
tj  pnbUcatton  obtained  upon  plalnttlTs  affi- 
davit stating  that  the  facts  authorldng  such 
publication  ezb^ed,  which  statement  was 
launrlngly  false,  and  without  ai^earance  or 
knowledge  of  the  proceeding  on  the  part  ct 
the  defendant.  In  otiier  words,  was  this  stat- 
nte  Intended  by  the  Legislature  to  prevent 
the  maintenance  of  an  action  to  set  aside 
and  annul  a  judgment  f6r  divorce  concocted 
and  obtained  by  willful  and  deliberate  ftand, 
and.  If  it  was  so  intended,  is  it  effective  for 
that  purpose?  The  widespread  discussion  of 


the  question  ot  reform  In  the  divorce  laws  of 
the  states,  of  which,  as  of  all  other  matters 
of  public  history,  we  take  judicial  notice, 
emphasizes  the  importance  of  this  question 
and  gives  additional  Interest  to  Its  inresti- 
g^tton. 

While  generally  the  domestic  relation  of 
husband  and  wife  is  subject  to  the  control 
of  the  Legislature  which  may  ordinarily  pre- 
scribe the  conditions  and  limitations  under 
which  It  may  be  assumed  and  the  causes  for 
which  it  may  be  dissolved,  there  are  many 
rights  and  interests  incident  to  it  which  are 
necessarily  objects  of  private  ownership. 
Since  the  act  of  1885  (Rev.  St  1835,  p.  401, 
I  1),  by  which  it  was  provided  that  mar- 
riage should  be  considered  in  law  as  a  civil 
contract,  we  cannot  conceive  of  any  right  or 
duty  of  the  parties  toward  each  other  grow- 
ing out  of  the  relation  which  Is  not  a  con- 
tract right,  and  consequenUy  a  property  right, 
of  which,  under  the  Oonstltutlon  of  the  Unit- 
ed States  and  of  this  state,  they  cannot  be 
deprived  otherwise  than  by  due  process  of 
law.  Even  before  the  act  referred  to  went 
into  effect,  this  court  had  decided  In  State 
V.  Fry,  4  Mo.  120,  190,  that  the  granting  of 
divorce  was  a  function  pertaining  to  the 
Judicial  department  of  the  state,  and  that 
an  act  of  the  L^islature  purporting  to  grant 
a  divorce  was  void.  This  decision  was  ren- 
dered during  the  August  term,  1835,  and  it 
was  during  the  session  of  the  General  As- 
sembly which  convened  In  Septemlwr  of  that 
year  that  the  law  referred  to  was  enacted. 
The  court,  In  Its  opinion  in  that  case,  called 
attention  to  the  seventh  section  of  the  Bill 
of  Rights,  of  the  Constitution  of  1820,  quoted 
"that  courts  of  Justice  ought  to  be  open  to 
every  person  and  certain  remedy  afforded 
for  every  injury  to  person,  property,  or  char- 
acter," and  said;  "It  appears  to  me  that 
this  de<daraUon  of  the  convention  amounts 
to  a  strong  command  and  direction  to  the 
courts  to  entertain,  hear,  and  determine  all 
manner  of  complaint  for  injuries  done  to 
persons,  property,  and  diaracter.  Is  the 
granting  of  divorce  a  fit  subject  for  Judicial 
action?  The  General  Assembly  have  express- 
ly made  it  so  by  the  act  respecting  divorces 
(R.  O.  32^,  and,  that  they  have  properly 
made  it  so,  I  think  is  clear  from  the  above 
seventh  section  of  the  Bill  of  Rights.  If  I 
am  not  mistaken  in  this  argomoat  and  view, 
the  Inevitable  result  Is  that  the  l^Ebtlattve 
de^rtment  of  the  goyenunent  cannot  grant 
a  divorce  because  that  Involves  a  question 
of  injnry  to  person,  piopoty,  or  diaracter, 
that  the  judical  poww  Is  expteBBly  charged 
with  thl^  and  that  the  Legislature  are  ex- 
pressly forbiden  to  exerdse  any  power  that 
properly  b^ongs  to  another  department** 

After  the  act  of  1885,  Bryson.  v.  Oampbell, 
12  Mo.  488,  came  before  the  court  for  de- 
termination, and  In  holding  a  legislative  di- 
vorce void  the  court  said:  "The  marriage 
in  qaestion  having  taken  place  sabseqaent  to 
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the  act  aforesaid  and  under  wbat  we  con- 
sider Its  ezpresa  gnaraotles,  to  sancUon  the 
l^lalattve  competent  to  Interfere  with  Bach 
a  contract  would  be  scarcely  leas  objection- 
able npon  the  score  of  public  Justice  than  It 
has  heretofore  been  deemed  to  be  Incompati- 
ble with  public  policy  and  the  constltutlonai 
dlstinctltm  of  the  powera  of  government" 
The  questlott  was  again  here  in  1803  In  Bry- 
son  T.  Bryson,  17  Mo.  600,  in  which  the  only 
syllabOB,  the  shortest  perhaps  tat  the  reports 
of  our  cases,  Is  as  follows:  "A  leglslattre 
divorce  is  unconstitutional."  In  that  case 
Gamble,  X,  In  closing  Mb  opinion,  says: 
"Whatever  of  trouble  and  confusion  may  re- 
sult from  maintaining  the  decision  of  State 
V.  Fry  will  not  be  attributable  to  any  novel 
or  unexpected  opinions  on  the  law.  Those 
who  either  bad  not  legal  cause  for  seeking 
a  divorce  or  were  In  too  great  haste  to 
miit  to  the  m&  of  regular  Judltdal  proceed- 
ings, and  have  therefore  resorted  to  the 
Ii^tolature  to  obtain  release  from  their 
bonds  of  matrimony,  must  be  content  to  tat» 
tbe  acts  they  have  obtained  without  expect- 
ing courts  to  maintain  their  validity  against 
tbe  Constitution  of  the  state." 

In  WSS  the  people  of  the  state  expressed 
th^  will  upon  the  question  by  incorporating 
In  the  Oonstltutlon  of  ttiat  year  (artMe  4, 
I  27),  a  provision  forbidding  the  General  As- 
sembly to  pass  special  laws  divorcing  any 
named  parties.  Had  there  been  up  to  that 
time  any  question  as  to  whether  the  granting 
of  divorce  was  a  legislative  or  Judicial  func- 
tton,  the  people  by  that  provision  decreed 
that  thereafter  all  divorces  should  be  grant- 
ed In  inirsuance  of  general  laws  through  Ju- 
dicial Inquiry  and  action.  There  can  be  no 
longer  any  doubt  that  in  this  state  the  rights 
and  interests  growing  out  of  the  marital  re- 
lation are  ^titled  to  the  same  protection,  by 
tbe  same  orastitutlonal  guaranties,  as  those 
incident  to  OhB  business  relations,  and  that 
this  most  sacred  and  far-reaching  of  con- 
tracts, which  secures  not  only  strictly  prop- 
erty Interests  so  called,  but  curries  Its  rights 
to  maintenance,  protection,  and  the  society 
of  each  other,  which  are,  In  our  courts,  fre- 
quently measured  in  money  Judgments,  is 
protected  by  those  provisions  of  the  Consti- 
tutions of  the  United  States  and  this  state 
whlfh  provide  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law.  Whether  a  Judgment, 
concocted  In  fraud,  rendered  In  a  case  of 
which  the  court  Is  Induced  to  assume  Juris- 
diction by  the  perjury  of  the  plaintiff,  with- 
out any  notice  to  a  defendant  who  was  In 
law  entitled  to  such  notice  and  founded  on 
a  claim  entirely  fictitious,  Is  sufficient  to  con- 
stitute due  process  of  law  within  the  mean- 
ing of  these  provisions,  and  whether  a  stat- 
ute which  compels  the  defendant  in  such  a 
judgment  to  respond  to  It  by  Immediately 
depriving  her  of  every  possible  remedy  con- 
stitutes such  process,  would  seem  to  carry 
Its  own  answer.  Due  process  of  law  like  the 


law  of  the  land  is  a  law  which  hears  before 
it  condemns,  which  proceeds  upon  inquiry  and 
renders  Judgment  only  after  trial  (Mr.  Web- 
ster In  Dartmouth  College  v.  Woodward.  4 
Wheat  518),  and  tbeae  constitutional  provi- 
sions were  intended  to  secure  tbe  individual 
from  the  arbitrary  exercise  of  the  powers  of 
govemmrat  unrestrained  by  the  established 
principles  of  private  right  and  dlstrtbutlve 
Justice.  Bank  v.  Okely,  4  Wheat  235,  4  I.. 
Ed.  559. 

[4]  To  try  the  initial  question,  whether  or 
not  the  defendant  has  been  duly  notified  of 
the  proceeding  in  her  absence  and  to  secure 
a  finding  against  her  contrary  to  tbe  fact 
npon  willfully  false  t^tlmony,  cannot  of 
Itself  be  due  process  of  law  but  Is  a  fraud 
upon  the  court  for  the  purpose  of  depriving 
the  defendant  of  the  opportunity  to  be  heard, 
whldi  Is  tbe  foundation  of  all  legal  process. 

[t]  Fraud  wHl  vitiate  any,  even  Uie  most 
solemn  transactions,  and  an  asserted  Utle  to 
property  founded  upon  tt  la  utterly  void- 
Judge  Story  In  U.  S.  v.  The  Amlstad.  15  Pet 
618.  604,  10  L.  Ed.  820.  Neither  Judgments 
at  Law  nor  decrees  in  equity  are  exempt  from 
the  operatlcML  of  this  rule.  Lewis  v.  Mc- 
Cabe,  76  Ho.  307,  309,  and  cases  cited;  1 
Story's  Equity  Jur.  (13th  EdO  2G1,  {  252; 
Freeman  on  Judgments,  IS  250,  581.  Relief 
may  be  had  from  it  not  only  In  equity,  but 
it  constitutes  a  defense  at  law,  so  that  no 
Judgment  can  be  recovered  on  a  cause  of  ac- 
tion tainted  with  fraud.  Innocent  persons 
may  be  protected  by  a  Judicial  reooid,  but 
as  between  the  parties  themselves,  whatever 
the  transaction  may  be,  it  is  void. 

[I,  7]  Yet  in  this  case  It  is  attempted  to 
glre  validity  to  the  thing  In  favor  of  the 
party  guilty  of  its  perpetration  by  using  as 
an  Instrument  the  statute  whldi  we  have 
quoted  at  the  beginning  of  this  paragraph. 
The  part  of  tbe  section  (2381,  R.  S.  lOOUi 
relied  on  for  that  purpose  is  as  follows :  "No 
petition  for  review  of  any  Judgment  for  di- 
vorce, rendered  In  any  case  arising  under 
this  article,  shall  be  allowed,  any  law  or 
statute  to  the  contrary  notwithstanding." 
In  construing  this  we  must  not  only  take 
into  consideration  the  words  to  be  interpret- 
ed and  applied,  but,  "whatever  may  be  the 
language  of  the  Legislature,  we  are  bound 
to  presume  that  they  Intended  to  keep  with- 
in the  limits  of  the  Constitution  and  to  re- 
strict the  operation  of  statutes  to  cases 
where  they  may  have  effect  consistently  with 
the  Constitution."  Kenuett's  Petition,  24  N. 
H.  130.  "In  all  such  cases  It  must  be  un- 
derstood that  no  Legislature  could  have  in- 
tended to  violate  the  Constitution  or  tread 
underfoot  the  great  principles  of  Justice. 
And  such  a  proviso,  limiting  the  construc- 
tion of  tbe  statute,  must  be  implied  as  will 
prevent  Injustice  and  give  to  aU  parties  a 
reasonable  opportunity  for  the  prosecution 
of  their  rights."  WUlard  v.  Harvey,  24  N. 
n.  344.  "If  there  is  doubt  or  uncertainty  as 
to  the  meaning  of  the  legislature  if  the 
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words  or  proTlstoiis  of  the  statute  are  ob- 
saire,  or  If  tbe  enactnient  Is  fairly  sub- 
c^idble  of  two  or  more  constructions,  that 
iDterpretatlon  will  be  adopted  which  will 
avoid  the  effect  of  nnconstltntlonallty,  mm 
tboush  it  may  be  necessary,  for  this  pur- 
pose, to  disregard  the  more  uanal  or  apparent 
Import  of  the  language  employed."  Bla<^ 
on  lnteri»%tatlon  of  Law^  94,  and  cases 
cited. 

Our  Code  of  CSvU  Procedure  Is  necessarily 
a  composite  structure  constettng  of  rules 
vfalcb,  as  far  as  practicable  and  consistent 
ytith  the  doe  administration  of  justice,  are 
applicable  alike  to  all  controversies  which 
had,  before  Its  adoption,  been  heard  and  de- 
termined according  to  the  procedure  at  com- 
mon law  and  in  equity.  After  a  Judgment 
had  been  recorded  at  law,  and  the  term  had 
elapsed  at  which  it  was  rendered,-  It  could 
only  be  disturbed  In  the  court  that  rendered 
It  by  motion  founded  upon  some  defect  or 
irr^ularity  apparent  In  the  record,  or  by 
motion  in  the  nature  of  a  writ  of  error 
coram  nobis  founded  upon  some  Jurisdiction- 
al fact  not  appearing  In  the  record.  Other- 
wise the  remedy  was  by  writ  of  error  prose- 
cuted in  a  court  having  Jurisdiction  to  cor- 
rect the  errors  of  the  trial  court.  In  equity, 
application  could  be  made  to  correct  a  decree 
tn  the  court  that  rendered  It  by  a  supple- 
mental bill  In  the  same  case  called  a  bill  of 
review.  This  could  be  founded  either,  first, 
on  error  apparent  upon  the  record,  or,  sec- 
ond, on  newly  discovered  evidence.  In  the 
first  Instance  the  sustaining  of  the  bill  op- 
erated like  a  writ  of  error  at  law,  opening 
the  case  for  such  proceedings  as  might  be 
necessary  to  correct  the  errors  complained 
of,  or  vacating  the  decree  and  dismissing 
the  bill  were  that  the  remedy  indicated.  In 
case  the  bill  was  founded  upon  newly  dis- 
covered evidence  and  was  sustained,  a  re- 
examination of  the  case  in  the  light  of  the 
new  facts  resulted,  so  that  tbe  name  "bill 
of  review"  indicated  with  great  exactness 
tbe  nature  of  the  pleading.  It  was  not  an 
independent  salt  but  a  proceeding  In  the 
Bame  cause  to  review  It.  When  it  was  nec- 
essary to  proceed  to  set  aside  an  enrolled 
decree  for  fraud  in  procuring  it,  it  was  done 
by  original  bill— that  Is,  by  an  Independent 
suit— and  this  was  som^lmes  Called  an  orlg- 
loal  bill  in  the  nature  of  a  Mil  of  review, 
tmt  never  a  bill  of  review.  The  Jurisdiction 
In  such  cases  applied  as  well  to  the  setting 
aside  of  Judgments  at  law,  void  by  reason  of 
fraud  in  their  procurement,  as  to  decrees  tn 
equity.  As  to  the  Jurisdiction  of  courts  of 
equity  in  such  cases,  ClianceUor  Keat,  a  mas- 
ter in  chancery  practice,  said  in  Shotterklrk 
T.  Wheeler,  3  Johns.  Ch.  275.  280 :  "A  Judg- 
amt  at  law  may  be  Impeached  In  this  court 
for  fraud,  but  there  Is  no  case  in  which 
cqnity  bas  ever  undertaken  to  question  a 
Indgment  for  Irregularity.  The  power  of  a 
coon  of  law  IB  always  exercised  in  such 


cases  In  sound  discretion,  and  the  relief  is 
frequently  granted  upon  terms.  This  court 
cannot  impose  any  such  tenns  or  take  any 
soch  cognisance  of  the  case."  So  the  bill 
to  impeadi  a  Judgment  or  decree  for  fraud 
was  not  designed  to  bring  about  a  review  of 
the  case.  It  applied  as  w^  to  Judgments  at 
law,  over  which  the  chancery  court  had  no 
Jurisdiction,  as  to  decrees  in  equity  over 
which  it  had  improvldently  or  improperly 
exercised  Its  jurisdiction. 

With  the  enactment  in  1849  of  our  Code 
abolishing  the  distinction  between  actions  at 
law  and  suits  In  equity,  much  of  the  old 
terminology  was  discarded,  and  "bills"  In 
equity  and  "declarations"  at  law  became 
simple  "petitions."  "Decrees"  became  "judg- 
ments" and  were  attacked  for  Irregularity  of 
record,  and  new  trials  were  granted  for  new- 
ly discovered  evidence  ut>on  simple  "mo- 
tions." In  fact,  It  was  expressly  provided  in 
this  act  (Laws  1849,  p.  100,  H  1  and  2)  that 
"every  direction  of  a  court  or  Judge,  made 
or  entered  in  writing,  and  not  Included  in 
a  judgment,  is  denominated  an  order,"  and 
that  "an  application  for  an  order  Is  a  mo- 
tion." This  applied  alike  to  actions  which 
had  theretofore  been  legal  and  equitable. 
The  word  "review"  seems  to  have  been  eras- 
ed from  the  vocabulary  of  the  trial  courts. 
Notice  by  publication  against  nonresident  de- 
fendants, which  had  theretofore  pertained 
exclusively  to  the  chancery  practice  except 
in  certain  special  proceedings,  was  made  a 
feature  of  all  classes  of  actions  which  come 
within  the  Code  whether  In  rem  or  In  per- 
sonam. Although  substantially  the  present 
provision  was  made  for  opening  and  review- 
ing judgments  rendered  upon  constructive 
notice  (Id.,  p.  103,  i  S  et  seq.),  it  was  not  to 
be  sought  by  "petition  for  review"  but  by 
simple  "petition."  Id.,  |  9.  By  the  Revised 
Statutes  of  1855,  the  proceedings  for  review- 
ing Judgments  of  this  character  were  greatly 
modified,  and  the  initial  step  for  that  pur- 
pose was  named  "petition  for  review."  2  R. 
S.  1855.  1280,  I  13.  The  statute  recognised 
its  diaracter  as  a  supplemental  proceeding 
by  re<iulring  that  It  be  verified  by  aflOdavlt 
as  required  in  caw  of  an  ordinal  petUion, 
and  provided  that  the  Judgment  should  only 
be  opened  on  condition  that  the  defendant 
answer  or  demur  to  the  original  petltl<m 
within  a  reasonable  time  to  be  ordered  by 
the  court  It  was  also  provided  that.  In 
case  this  "petition  for  review"  be  not  filed 
within  three  years  after  the  final  Judgment 
Is  rendered,  It  shall  stand  absolute.  At  the 
same  session  of  the  Lfi^Islature  the  section 
which  It  Interposed  as  a  doTense  la  this  salt 
was  enacted  and  Incorporated  in  chajHier 
56,  R.  S.  1865,  entitled.  "An  act  concerning 
divorce  and  alimony."  It  provides,  as  we 
have  seen,  that  no  "petition  for  review" 
shall  be  allowed  of  any  judgment  rendered 
In  any  case  arising  onder  that  chapter. 

That  these  several  provisions  are  In  pari 
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materia  there  can  be  no  Aotibt  Tbe  prac- 
tice  In  divorce  cases  Is  iffescribed  and  reg- 
nlated  by  twth  acta.  For  instance,  ttie  no- 
tice by  publication  vblch  enutltates  the 
foundation  of  the  Judgment  of  divorce  In  this 
case  Is  authorised  and  regulated  by  the  gen- 
eral practice  act  The  "petition  for  review" 
authorized  In  the  gmeral  act  would  i^ly  to 
Judgments  for  divorce  had  It  not  been  modi- 
fled  Iv  the  act  concerning  divorce  and  ali- 
mony. No  aciUon  for  divwee  can  be  prose- 
cuted, or  even  b^pm,  without  reading  them 
both  together  as  m-rts  of  one  Judbdal  idan 
tor  obtaining  a  Judgment,  and  we  must  as- 
soQie  that  consistency  of  language  whiidi  Is 
Indispensable  to  eziness  a  ctmslstent  plan. 
Even  the  words  In  the  last  sectltm  ot  the 
divorce  act,  "any  law  or  statute  to  the  con- 
trary notwlthstancUng,"  are  innocuous  and 
Inexpressive  compared  with  the  following 
words  used  In  the  general  practice  act  (B. 
S.  1855,  1281,  i  15):  "If  sncb  peUtlon  for 
review  be  not  filed  within  three  years  after 
such  final  Judgment  is  rendered  the  same 
shall  stand  absolute^"  That  the  petition  In 
this  case  is  not  a  petition  for  review  under 
any  reasonable  definition  of  that  term  Is  evi- 
dent It  neither  corresponds  to  the  defini- 
tion of  "bill  of  review"  as  fonperly  used  In 
chancery  practice,  nor  to  the  definition  of 
"petition  for  review"  as  used  In  the  practice 
act  of  whldi  the  practice  relating  to  divorce 
and  alimony  forms  a  part  Tbe  doctrine  of 
this  coart  relating  to  the  construction  of 
these  words  was  expressed  by  Judge  Black 
In  Irvine  v.  Leyh,  102  Mo.  200,  204,  14  S. 
W.  715,  716,  16  S.  W.  10,  as  foUows :  "We 
here  notice  the  contention  made  by  tlie  de- 
fendant Leyh  that  this  suit  is  barred  by  sec- 
tion 3686  of  the  Revised  Statutes  of  1879. 
That  section  and  the  preceding  and  succeed- 
ing sections  provide  for  a  review  where  the 
defendant  Is  notified  by  publication  only  and 
does  not  appear  to  the  action.  The  petition 
for  review  must  be  filed  within  three  years 
after  final  Judgment  and,  if  not  filed  within 
that  time,  the  Judgment  stands  absolute.  To 
obtain  such  review  it  Is  not  necessary  to 
show  fraud  in  procuring  the  Judgmott  but  it 
will  be  sufficient  to  show  that  the  petition, 
upon  which  the  Judgment  was  procured.  Is 
untrue  In  some  material  matter,  or  that  the 
party  aiAli^  the  review  has  and  had  a  good 
defense.  The  plaintiffs  here  do  not  ask  a 
review  under  the  statute.  They  ask  to  set 
aside  the  attachment  Judgment  because  pro- 
cured by  fraud.  Goorto  of  equity  have  an 
Inherent  poww  to  set  aside  Judgmoita  ob- 
tained by  fraud,  and  that  power  Is  not  tak- 
en away  1^  tbe  statute  provlffing  for  a  re- 
view In  the  case  before  mentioned.  This  snU 
Is  not  founded  aa  the  statute,  and  hence  seo- 
ti<m  3686  ccHMtltutes  no  bar." 

The  same  learned  Judge  also  wrote  the 
opinion  of  the  court  In  Sallsbnry  v.  Sails-, 
bury,  92  Mo.  688,  686,  4  S.  W.  717,  718, 
whldb  seems  to  be  the  principal  case  relied 


on  by  tile  defteidant  How  directly  the  ques- 
tion as  to  whether  a  petition  to  set  aside  a 
Judgment  for  fraud  is  a  petition  for  review 
was  presented  in  the  Salisbury  Case  la 
^own  bf  the  following  &lr  statemmt  of 
the  issue  appearing  in  the  opinion:  "The 
goieral  allegation  Is,  and  tbe  detailed  facte 
Show,  that  defendonl^s  course  of  conduct 
was  a  systematle  contrivance  to  get  rid  of 
bis  wifs,  that  he  was  not  entitled  to  tbe  de- 
cree but  procured  the  same  by  a  shameful 
dec^Ttton  and  ficaud  on  the  plaintiff.  No 
marrlase  relation  has  been  contracted  by 
^ther  party  since  that  time,  and  it  will  be 
taken,  wltiiout  further  discussion,  that  plain- 
tiff m  the  petition,  confessed  as  It  now 
Btsnds,  is  entitled  to  relief  unlMS  she  is 
shut  out  and  deprived  of  It  by  reasau  of 
our  statute."  Upon  the  question  so  pre- 
sented he  said  (02  Mo.  688,  4  S.  W.  719): 
"The  presuLt  petition  is  essentially  a  bill  of 
review,  or,  as  it  Is  said,  In  the  nature  of  a 
bill  of  review.  Ito  first  and  foranost  object 
Is  to  set  aside  the  former  decree,  and  we  can- 
not escape  tbe  condnslon  that  it  Is  with- 
in the  statute  and  dearly  prohibited.  It 
was  the  evident  purpose  of  the  LeglBlatnre, 
with  the  example  ot  Smith  t.  Smith,  supra 
[20  Mo.  166],  before  It,  to  deny  a  review  in 
all  cases  whether  based  upon  a  charge  of 
fraud  or  not  The  breaking  up  of  second 
marriage  relations,  whlcb  must  often  re- 
sult In  disaster  to  Innocent  persons  and 
dilldroi,  doubtless  led  to  the  mactment 
It  would  seem  the  statute  might  allow  a  re- 
view of  these  divorce  decrees  r«idered  on 
publication  of  notice  where  no  new  mar- 
riage relation  has  been  contracted,  without 
violating  any  principle  of  sound  public  policy. 
But  a  critldsm  of  the  law  avails  nothing. 
The  statute  is  clear  luid  emirtiatlc.  It  makes 
no  exception.  Tbe  courte  are  poworless  to 
legislate  one  Into  it  It  asserta  broadly  a 
principle  of  public  poli<7  irtiich  has  found 
recognition  dsewliere." 

We  have  attempted  to  recondle  the  lan- 
guage of  these  cases  but  have  been  unable  to 
do  so,  and  conclude  tiu^t  the  views  of  the 
distinguished  Judge  who  wrote  tiie  opinions 
had  become  modified.  It  will  be  observed 
that  Judge  Black  attributes  tbe  enactment 
of  the  lost  section  of  the  divorce  act  to  the 
dlssoitlng  opinion  ot  Judge  Scoti  in  Smith 
V.  Smith,  20  Mo.  166,  169,  in  which,  without 
the  support  of  the  court,  he  deprecated  the 
legislative  policy  which  would  give  the  man 
who  had  obtained  a  divorce  through  the 
courta  the  privilege  ^'marrying  and,  after 
it  had  hem  exercised,  idthdraw  It  and 
thereby  make  an  innocent  woman  a  concu- 
bine and  her  ctiUdru  Illegitimate.  This 
doqumt  dmundation  would  perhaps  carry 
greater  wdght  had  ft  been  made  vrith  the 
deliberation  necessary  to  the  ccmsideration 
of  vsection  10,  c.  60,  ot  the  Revised  Statutes 
of  1841^  then  ss  now  in  force,  providing 
that  the  issue  of  sU  marrli^es  deoned  null 
in  law,  or  dissolved  by  divorce,  shall  be  le- 
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Lititnate.  This  statute  has  frequently  been 
before  the  courts  for  Interpretation  (Green 
V.  Greai,  126  Mo.  17,  28  S.  W.  752,  1008, 
ud  cases  cited)  and  would  certainly  hare 
taken  care  of  the  issue  of  such  a  marriage, 
and,  80  far  as  the  mother  is  concerned,  It 
will  be  Important  to  consider  her  status 
as  the  innocent  Tictlm  of  cruel  fraud  when 
her  rights  are  presented  for  adjudication  as 
Is  suggested  by  Judge  Kapton  in  Mansfield  r. 
Uansfleld.  26  Mo.  163.  It  seems  to  ns  that 
tbe  argument  of  Judge  Scott  could  be  used 
wttb  even  greater  force  in-  favor  of  the 
bigamist.  We  say  great&r  force  because  his 
argument  expressly  assumes  that  the  woman 
last  injured  had  before  her  the  public  record 
af  the  dlTorce  and  acted  upon  the  faith  of 
It.  This  should  open  to  a  prudent  person 
a  field  of  Bugxestlon  and  Inquiry  more  or 
leas  fruitful,  while  in  case  of  the  bigamist 
the  rule  Is  that  the  controlling  incident  of 
bis  past  is  usually  shrouded  In  mystery. 

The  doctrine  that .  the  last  husband  or 
vife  takes  precedence  of  all  predecessors  is 
a  dangerous  one  which  we  should  feel  slow 
to  recognize  as  a  part  of  the  judicial  poli- 
cy of  the  statfr  There  may  be  instances, 
as  Judge  Scott  suggests,  where  innocent 
women  will  suffer  in  maintaining  the  in- 
tegrity of  the  marriage  relation,  but  in  such 
cases  the  suffering  will  not  come  from  the 
protection  extended  by  the  courts  to  those 
who  honestly  and  sincerely  fulflU  the  obli- 
gations Inddait  to  that  relation  but  from 
the  fraud  and  wrong  of  those  who  treacher- 
ously violate  them.  If  we  prevent  frauds  of 
this  kind,  there  will  be  no  victims.  If  we 
encourage  and  condone  them,  the  victims  will 
alirays  be  at  onr  doors  clamoring  for  jus- 
tica  The  policy  Indicated  In  the  judgment 
of  the  drcntt  court  in  this  case  would  hold 
out  the  promise  of  easy  success  to  men  and 
women  who  desire  to  ftee  UmnselTes  from 
their  present  matrimonial  obligations  for 
the  purpose  of  contracting  new  ones,  and 
ev^  case  would  have  Its  Innocent  victim. 
If  the  ties  that  bind  ns  in  oar  domestic  re- 
lations are  to  be  strained  and  brokrai,  the 
responsibility  should  not  rest  up(m  the 
courts. 

We  think  that  the  gross  fntnds  diarged  in 
the  potion  and  admitted  by  the  demurrer 
raider  the  Judgmoit  of  divorce  which  It 
to  set  aside  void  as  between  the  par- 
ties thereto,  and  that  it  should,  upon  the 
facts  stated,  be  set  aatde  In  equity.  We 
are  also  of  the  opinion  that  the  statute  In- 
voked by  defendant  forbidding  the  allowance 
of  a  petition  for  review  in  such  cases  Is  not 
applicable  to  an  original  suit  of  this  char- 
acter and  was  not  intended  to  so  apply.  We 
liave  carefully  read  the  anthorltlee  dted  by 
the  defendant  and  have  only  been  strength- 
ened by  them  la  the  opinions  here  express- 
ed. If  there  Is  anything  in  the  case  of  Sal- 
isbury V.  Salisbury  inconsistent  with  these 
views,  it  is  to  that  extuit  disapproved. 

The  judgment  of  the  Circuit  court  is  there- 


fore reversed,  and  the  cause  ronanded,  to  be 
proceeded  with  In  accordance  with  Qu  views 
here  expressed. 

BLAIR,  C.,  concurs. 

PBB  OUBIAH.  The  foregoing  <9lnIon  of 
BBOWN,  0.,  Is  ad<vted  as  the  oi^lon  of 
the  court  In  bana  VALLIAMT,  G.  J.,  and 
LAMM,  GRAVES,  FEBRISS,  KENNISH, 
and  BROWN,  JJ.,  concur.  WOODSON,  J., 
dissents  in  an  opinion  filed. 

WOODSON,  J.  This  Is  a  suit  Instituted  by 
the  plaintiff  ualnat  the  defendant  In  the  dr* 
cult  court  of  the  city  of  St  Louis  to  set 
aside  a  decree  of  ^voree  theretofore  rendered 
by  said  oonrt  ta  a  cause  where  the  drfoidant 
here  was  the  plaintiff  there,  and  where  the 
plaintiff  here  was  the  defendant  there.  A 
demurrer  was  filed  to  the  plaintUTs  petitbm 
and  sustained  1^  the  conrt,  and,  she  declin- 
ing to  plead  further,  judgment  was  rendered 
in  favor  of  the  defendant,  and  the  plaintiff 
appealed  the  cause  to  this  court 

The  facts,  In  so  far  as  here  material,  axe 
as  follows:  John  Dorrance,  tiie  dtfendant  a 
residoit  of  Charlton  oountTi  hfo^  about  Uie 
month  of  May,  1908,  Instituted  In  the  dr- 
cuit  court  of  the  dty  of  St  Louis  a  suit  for 
divorce  frmn  his  wlfe^  Emma  Dorrance,  on 
the  ground  of  desertion.  The  petition  was  in 
the  ordinary  statutory  form  and  duly  sworn 
to  the  plaintiff.  Accompanying  ttie  peti- 
tion was  sn  affidavit  stating  that  the  defoid- 
ant  had  abs^ted  hersdf  from  her  usual 
place  of  abode  snd  had  so  concealed  herself 
that  the  ordinary  process  couldtaot  be  served 
upon  her,  and  prsyed  for  an  order  of  pub- 
lication. The  order  was  duly  issued  and  reg- 
ularly published  in  a  newspapw  published  in 
the  dty  of  St  Louis  as  required  by  law.  The 
defendant  ftilleil  to  ai^ear,  and  In  due  time 
a  jodg^nent  default  was  rendered  in  favor 
of  the  plalntlfl  aivordng  lilm  from  her. 

After  tile  lapse  of  about  one  and  a  half 
yearsi  and  after  several  terms  of  the  court 
had  also  elapsed,  the  plaintiff  brought  this 
suit  to  set  aside  the  decree  of  divorce,  stat- 
ing the  foregoliv  facts,  together  with  the  fol- 
lowing, as  grounds  thwefor:  That  die  did 
not  desert  him;  that  she  was  only  tenqwrari- 
ly  absent  in  Kansas  City  at  the  time  of  the 
Institntlon  of  the  divorce  salt;  snd  that  he 
knew  that  fact  and  tO.  her  whereabouts;  that 
she  was  the  Imtoemt  and  injured  party,  and 
that  he  was  Uie  golltr  <aie;  that  he  was  guilty 
of  adultery  and  had  committed  a  tuiaas  by 
having  a  certain  person  impersonate  her  and 
procuring  a  loan  flO^OOO  on  her  lands  se- 
cured by  a  deed  <tf  trust;  that  he  was  not  a 
resident  of  St  Louis,  and  tiiat  he  bad  pro- 
cured tihe  decree  for  divorce  through  fraud, 
etc.;  and  prayed  to  have  it  set  aside  and 
for  naught  held. 

Opinion. 

Counsel  for  appellant  insists  that  the  de- 
cree for  divorce  In  fkvor  of  John  Dorrance 
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<rt>talned  agabut  th^  client,  Emma  Dor- 
rance.  Is  void  for  tbe  reason  tiut  she  was  not 
legally  sm'ed  with  process,  and  therefore  the 
(drcQlt  court  of  the  clt7  of  St  Lonla  bad  no 
Jurisdiction  to  hear  and  determine  the  canae. 
There  can  be  no  doubt  but  what  the  etrcQlt 
conrt  of  the  city  of  St  Lools  Is  a  court  of 
general  Jurisdiction  and  has  jurlBdlctlott  to 
hear  and  determine  divorce  cases.  Nor  can 
there  be  any  question  but  what  John  Dor- 
ran  ce  submitted  himself  to  the  Jurisdiction 
of  that  court  by  Instituting  therein  said  salt 
for  divorce.  11  Cyc  p.  670,  par.  S,  and  cases 
dted.  And  the  record  shows  that  the  order 
of  publication  against  Bmma  Dorrance  waa 
duly  Issued  and  published  as  required  by  law. 

None  of  the  foregoing  facts  are  disputed, 
but  upon  the  contrary  are  admitted  or  al- 
leged to  be  true  In  the  petition  of  the  appel- 
lant, but  the  validity  of  those  facts  are  dial- 
lenged  for  three  reasons:  (a)  Because  John 
Dorrance  was  not  a  resident  of  the  dty  of 
St  Louis  at  the  time  of  the  institution  of  the 
divorce  suit;  (b)  because  the  defendant  had 
not  deserted  her  home  and  concealc^d  herself 
so  that  the  ordinary  process  of  law  oonid  not 
be  served  upon  her;  and  (c)  because  under 
those  fturts  the  order  of  publication  was  void 
because  the  plalntifC  was  not  a  resident  of 
St  Louis,  and  consequently  she  was  not 
served  with  process. 

We  will  briefly  otmslda  Qiose  three  ques- 
tions In  the  order  stated: 

(a)  Conceding  that  John  Dorrance  was  not 
a  resident  of  Uie  dty  of  St  Louis  at  .the 
'  time  he  brought  the  divorce  suit  neverthe- 
less, when  h4|v<riuntarlly  went  there  and  in- 
stituted the  suit  for  divorce,  he  submitted 
himself  to  the  Jurisdiction  of  that  court 
That  is  academic,  and  It  would  be  a  usdesa 
waste  of  time  to  dte  autlioritles  in  support 
thereof.  However,  I  will  cite  one  well-con- 
sidered case  upon  this  subject  sustaining  that 
proposition,  and  that  is  Johnson  v.  Beazley, 
65  Ho.  250,  27  Am.  Bep.  276.  In  that  case 
it  was  contended  that  letters  of  administra- 
tion were  granted  In  the  wrong  county,  and 
for  that  reason  it  was  Insisted  that  the  pro- 
ceedings had  in  that  court  were  void  t<jx 
want  of  Jurisdiction.  But  the  court  in  that 
case,  after  decUtog  that  the  Jurisdiction  of 
the  pnibate  courts  over  "the  administration 
of  estates  of  deceased  persons  waa  general, 
exclusive,  and  original,  etc.,  their  action  on 
these  subjects  was  entitled  to  the  same 
weight  as  that  of  any  other  conrt  of  record, 
and  was  conduslve  In  all  collateral  proceed- 
ings." held  that:  "When  Hlgglnbotham  died, 
It  became  necessary  to  appoint  an  adminis- 
trator of  his  estate.  The  probate  court  had 
to  determine  several  questions  of  fact  before 
making  the  appointment,  among  them  that 
Hlgglnbotham  was  dead;  that  he  resided  and 
,had  a  mansion  bouse  In  the  county  where 
the  court  was  asked  to  make  tbe  appointment, 
or  that  when  he  died  he  had  no  place  of 
abode  or  mansion  honse;  that  he  owned  land 
in  that  county;  and  that  it  was  the  greater 


part  of  Ills  land.  Havii^  a  general  Jnrlsdlo- 
ticm  over  the  subject-matter,  and  the  law  re- 
quiring tiie  court  to  pass  vspn  Uioae  qnea- 
tions  beton  granting  letton  of  administra- 
tion on  Wm  estate,  it  is  to  be  exdualT^  pre- 
sumed, in  a  collateral  proceeding,  tbat  tbe 
court  not  only  did  bo»  but  tbat  It  correctly 
passed  np<m  them.  To  allow  the  lieirs  or  any 
one  dse  in  a  collateral  proceeding  to  ques- 
tion the  correctness  of  tlie  Judgment  of  the 
court  would  so  imperil  the  titles  conveyed,  at 
administrator's  sales  of  lands  tbat  no  pra> 
dent  man  would  bid  tlielr  value,  and.  estates 
would  be  sacrificed.  Both  public  policy  and 
lAe  weight  of  antliortty  austain  the  title 
whldt  defoidant  acquired  by  his  pnrcluse  at 
tile  admbiistrator*s  sale."  The  doctrine  an- 
nounced in  tbat  case  has  been  approved  by 
this  conrt  in  scores  of  other  cases. 

If  tbat  be  teue  of  probate  courts,  then  all 
the  stronger  Is  tbe  reason  for  the  esiatence 
of  the  rule  when  applied  to  a  dedslou  oC  the 
drcult  court,  whldi  undoubtedly  is  a  court 
of  general  Jurisdiction.  So  the  question  as 
to  whether  or  not  John  Dorrance  was  a  res- 
ident of  the  dty  of  St  Loida  .at  tbe  time  of 
the  Institution  of  the  divorce  suit  Is  conclud- 
ed by  the  decree  which  was  duly  rendered 
therdn.  We  most  therefore  hold  that  the 
drcult  court'  of  the  dty  of  St  Louis  in  tbe 
divorce  case  had  Jurisdiction  of  the  plaintiff, 
John  Dorrance,  and  that  it  was  not  void  on 
that  account,  but  only  voidable  at  most 

(b)  The  record  shows  that  Emma  Dorrance^ 
the  defendant  in  the  divorce  suit,  was  duly 
nottfled  by  publication  of  Its  institution  as 
provided  for  by  section  1770,  B,  8. 1908.  The 
fact  that  the  dtfendant  in  the  divorce  suit 
was  in  the  state  and  had  not  concealed  her- 
self from  her  usual  place  of  abode,  etc.,  would 
have  been  snflldent  ground  for  qnadilng  the 
service;  yet  that  f^ct  In  no  sense  would  mili- 
tate against  the  fact  that  she  was  actually 
notified  of  the  Institution  of  the  suit  by  the 
publication  mentioned.  To  lUustrate,  sup- 
pose under  the  same  facts,  as  dlsdosed  by 
this  record,  the  defendant  Bmma  Dorrance, 
la  that  case,  instead  of  having  been  notified 
by  publication  as  she  was,  she  Imd  been  per- 
sonally served  with  a  summons  by  tbe  sheriff 
of  Jackson  county,  conld  it  be  seriously  con- 
tended  that  the  mere  fact  that  she  had  not 
absconded  or  concealed  herself  at  the  time 
of  the  institution  of  that  suit  the  personal 
service  had  upon  her,  would  have  been  ab- 
solutely void  and  could  for  that  reason  be 
questioned  In  a  collateral  attack?  Unques- 
tionably not  Under  the  facts  of  the  sup- 
posed case.  If  counsel  for  the  defendant  had 
desired,  they  could  have  questioned  the  Ju- 
risdiction of  the  drcult  court  over  the  person 
of  thdr  client  predicated  upon  the  ground 
that  she  had  not  absconded  herself,  etc.,  and 
she  should  have  raised  those  questions  by  an- 
swer or  by  a  timely  motion,  and  she  would 
not  have  been  Justified  in  Ignoring  the  per- 
sonal service  bad  upon  her  or  to  have  treat- 
ed the  ^ree  for  divorce  as  a  nullity,  in 
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Iiriiielple  tbere  is  no  differmce  between  the 
wrrlee  bj  pabUcatton,  wlddi  was  had  upon 
the  defttutauit  <a  Uiat  case,  and  perstmal 
senrtoe  mentioned  in  ttae  snpiioBed  case. 
Botb  stand  predsely  up<»t  tbe  same  footing, 
and.  wblle  both  were  irrasnlai,  in  a  sense, 
oereTtlidess  they  were  valid  nntU  set  aside 
In  some  aniroiHlate  and  timdy  manner. 

This  precise  qnestUm  was  presented  to 
this  court  for  deto-mlnatlon  in  tiie  case  of 
Tooker  t.  Leake.  14«  Mo.  420,  48  S.  W.  638. 
On  page  428  of  146  Ho.,  on  page  640  of  48 
8.  W.,  Uie  court  need  this  langn^e:  "The 
case  was  tried  by  tlie  court  without  a  jury. 
The  court  by  its  declarations  of  law  in  ef- 
fect lioldlng,  first,  that  the  order  of  the  dr- 
coit  court  setting  aside  the  jndgmoat  In 
the  tax  suit  had  no  effect  upon  the  title  ac- 
quired under  tlie  shaifTs  deed,  second,  that 
although  Horlne  and  Tooker  were  In  fact 
end  long  bad  been  resldaits  of  Greene  (»nn- 
ty.  Mo.,  at  ttae  time  the  r^m  of  non  est 
on  the  alias  summons  was  made  by  the 
iheriff  of  Lawrmce  county,  and  at  time  the 
order  of  publlcaticni  was  made  and  publish- 
ed In  the  tax  suit  end  final  Judgment  there- 
in rmdered,  atad  at  the  time  ot  the  execu- 
tion and  sale  thereunder,  yet  such  Judgment 
would  support  sudi  eiecutlon  and  sale  and 
pass  the  legal  title  to  the  parchaser  Davis, 
even  though  in  fact  he  or  some  of  his  as- 
sociates fbr  whose  benefit  he  bought  may 
haTc  known  that  said  Horlne  and  Tooker 
so  resided  in  said  county  In  this  state,  and 
in  accordance  with  said  declarations  the 
finding  and  Judgment  was  for  the  defend- 
ants. Plaintlfls  appeal.  The  action  for  the 
recovery  of  delinquent  taxes  Is  an  action 
in  rem  to  enforce  the  states  lien  against  the 
land  subjected  to  the  tax  to  which  the  owner 
is  a  necessary  party.  In  such  suits  the 
statute  provides  that  'all  notices  and  pro- 
cess tiiall  he  sued  out  and  served  In  the 
same  manner  as  In  dvll  actions  In  drcnlt 
courts,  snd,  In  case  of  suits  against  nonresi- 
dent unknown  parties,  or  other  owners  on 
whom  service  cannot  be  had  by  ordinary 
summons,  the  proceedings  shall  be  the  same 
as  now  provided  by  law  In  dvU  actions  af- 
fecting real  «r  personal  property.*  R.  B. 
1889.  I  7682.  In  dvll  actions  in  drcnit 
courts,  for  the  enforcement  of  liens  on  real 
propertr  within  the  Jurisdiction  of  such 
courts,  the  statute  provides  that:  'If  the 
plaintiff  or  other  persmi  for  him  shall  aU 
1^  In  Iiis  petition,  or  at  the  time  of  filing 
sanoe,  or  at  any  time  thereafter  shall  file 
an  affidavit  stating  that  part  or  all  of  the 
defendants  are  nonresidents  of  the  state 
*  *  *  and  cannot  be  served  in  this  state 
in  the  manner  prescribed  Ui  this  chaptor,  or 
have  absconded  or  absented  themselves  from 
tbdr  usual  place  of  abode  in  this  state,  or 
tbst  they  have  concealed  ttiemsdves  so  that 
the  ordinazy  inocess  of  law  cannot  be  semd 
upoD  them,  tbe  court  In  which  said  suit  Is 
bronght,  or  in  vacation  the  clerk  thereof, 
shall  make  an  order  directed  to  the  nonresi- 
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dents  or  absoitees  notifying  them  of  the 
oommoicement  of  the  suit,'  B.  S.  1888^ 
I  2022.  And  by  section  2024  it  Is  further 
provided  that:  'When,  in  any  of  the  cases 
oontslned  in  section  2022,  summons  shall  be 
issued  against  any  defendant,  and  the  sher- 
iff to  whom  It  is  directed  shall  make  return 
that  the  defendant  or  defendants  cannot  be 
found,  the  court,  being  first  satisfied  that 
process  cannot  be  served,  shall  make  an 
order  as  required  In  said  section.'  The 
statute  then  provides  how  such  orders  shall 
be  published.  When  so  published  and  the 
publication  proved,  the  defendants  in  such 
actions  are  as  effectually  served  with  pro- 
cess as  If  served  by  summons,  and  a  final 
Judgment  rendered  on  such  service  Is  Just 
as  conclusive  as  a  Judgment  rendered  upon 
service  by  summons  except  that  the  defend- 
ant In  the  former  case  may,  within  three 
years  after  the  rendition  thereof,  have  the 
same  reviewed  and  set  aside  for  good  cause 
as  provided  In  Revised  Statutes  1889,  8  2217 
et  seq.  Such  a  Judgment  is  Impervious  to 
collateral  attack  for  any  defect  or  imper- 
fection In  the  service  and  not  apparent  up- 
on the  face  of  the  record,  and  the  Jurisdic- 
tion of  the  court  to  render  It  cannot  be  ques- 
tioned Id  a  collateral  suit  by  the  allegation 
or  proof  of  facts  outside  or  dehors  the  rec- 
ord. Payne  v.  Lott,  90  Mo.  670  [3  S.  W. 
402] ;  Jones  v.  Drlsklll,  94  Mo.  190  [7  S.  W, 
111];  Schmidt  v.  Nlemeyer,  100  Mo.  207  [13 
S.  W.  405] ;  Glbbs  v.  Southern.  116  Mo. 
204  [22  S.  W.  713];  Cruzen  v.  Stephens,  123 
Mo.  337  [27  S.  W.  557,  45  Am.  St.  Rep. 
549]." 

The  section  of  the  statute  upon  which  that 
decision  was  based  is  the  same  as  section 
575,  R.  S.  1809,  the  section  under  which  the 
publication  in  the  case  at  bar  was  had. 
The  language  before  quoted,  from  the  opln- 
■lon  In  the  case  of  Tooker  v.  Leake,  supra, 
was  referred  to  and  approved  by  this  court 
In  the  case  of  State  ex  rel.  v.  Wessell,  2S7 
Mo.  503,  141  S.  W.  883,  dedded  November 
29,  1911. 

Again  the  mere  fact  that  the  defendant 
In  the  divorce  suit  did  not  see  the  published 
notice  of  the  suit  did  not  and  could  not  af- 
fect Its  validity.  See.  also,  Ellis  v.  Nuckols, 
140  S.  W.  867.  Our  reports  are  full  of  cases 
holding  such  services  to  be  valid,  notwith- 
standing the  fact  that  the  defendants  never 
saw  thej>ubllcatlon. 

We  are  therefore  of  the  opinion  that  the 
drc^  court  of  the  dty  of  St  Louis  acquir- 
ed Jurisdiction  over  ttae  persons  of  botb 
plaintiff  and  d^endant  In  the  divorce  suit, 
and,  that  being  true,  It  must  necessarily 
have  acquired  Jnrlsdldlon  of  the  subject- 
matter  of  that  suit,  which  was  the  marital 
relation  existing  between  them.  Gould  v. 
Crow,  57  Mo.  200. 

(c)  The  third  reason  assigned  for  setting 
the  decree  for  divorce  aside,  namely,  that 
\he  order  of  publication  was  void  and 
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therefore  she  was  not  eerred  by  legal  pro- 
cess, Is  equally  untenable.  This  necessa- 
rily follows  from  what  we  hare  held  in 
paragraphs  *'a"  and  "b."  Bnt,  In  addition  to 
that,  in  a  former  paragraph  we  disposed  of 
tlie  question  of  the  Talldlty  of  the  order  of 
publication  and  the  publication  thereof,  and 
there  held  that  both  were  valid  for  the  pur- 
pose of  bringing  the  defendant  therein  into 
court  If  that  be  true,  and  I  think  that 
there  is  no  doubt  of  it,  then  she  was  in 
court  and  she  should  have  there  made  her 
defense  whatever  that  may  have  been.  Not 
only  did  the  publication  of  the  notice  bring 
the  defendant  into  court,  but  the  finding  of 
that  fact  by  the  court,  which  was  one 
of  the  issoable  facts  In  the  case,  was  conclu- 
sive upon  her  until  set  aside  in  the  manner 
provided  by  law,  which  will  be  considered  in 
a  snbseqaent  paragraph. 

In  discussing  this  question  this  court  In 
the  case  of  Fears  v.  Bil^,  148  Mo.  49,  loc 
dt  68,  49  S.  W.  836,  loc.  dL  888,  said: 
"It  Is  the  setUed  law  In  oar  state  that  In 
order  to  set  aside  a  Judgment  for  fraud, 
even  In  a  direct  proceeding,  it  must  appear 
that  fraud  was  practiced  In  the  very  act  of 
obtaining  the  Judgment.  Lewis  t.  Williams' 
Adm'r,  54  Mo.  200.  It  la  not  enough  that 
there  was  fraud  In  the  cause  of  action  on 
whldi  the  Judgment  la  founded  and  which 
could  have  been  Interposed  as  a  defoue  Oui- 
less  Its  Interposition  was  prev^ted  as  a 
defense  by  fmud).  Payne  r.  O'Shea,  84  iSo. 
129;  Murphy  t.  De  Stance.  106  Mo.  68  [16 
S.  W.  949, 16  &  W.  861];  Oxley  Stave  Oo.  T. 
Butier  Coonty,  121  Mo.  614  [26  S.  W.  S67]. 
The  Judgment  must  be  concocted  In  fraud, 
and  the  fraud  must  be  actual  fraud  aa  con- 
tra^tingulshed  from  a  Judgment  obtained 
on  false  evidence.  Moody  t.  Peyton,  135  Mo. 
482  [36  8.  W.  621,  58  Am.  St  Rep.  604]. 
These  prlnaples  and  these  cases  have  late- 
ly been  reviewed  and  approved  by  this  court 
In  HamUton  v.  McLean,  189  Mo.  678  [41  S. 
W.  224],  and  In  Bates  v.  Hamilton,  144  Ma 
1  [45  S.  W.  641,  66  Am.  St  Rep.  407].  Ap- 
ply these  tests  to  the  allegations  of  the  pe- 
tition and  we  have  this  result:  It  may  have 
been  ftilae  that  Laura  BU^  was  a  resident 
of  Audrain  county,  but  that  was  a  fact  to 
be  tried  in  that  case  which  was  open  to  de- 
nial and  contest  by  the  defmdant  and  no 
more  divests  the  court  of  Jurisdiction  or 
renders  its  Judgment  void  on  the  ground  of 
fraud  than  any  other  tact  falsely  asserted  or 
testified  to  in  the  case.  It  may  have  been 
that  she  Joined  Tobe  Lee,  a  minor,  aa  a  party 
defendant  so  as  te  be  able  to  Institute  the 
suit  in  the  County,  in  which  she  lived  and 
one  of  the  defendants  is  fbund  under  section 
2009,  R.  S.  1899,  but  this  was  no  fraud  on 
the  court  because  the  court  was  informed 
that  Lee  was  a  minor,  and  it  appointed  a 
guardian  ad  litem  for  him,  and  he  filed  an 
answer.  Moreover,  It  is  wholly  a  mistake  to 
say  that  an  lufant  is  not  liable  In  an  action 
for  tort;  e^  g.,  assault,  false  imprisonment. 


libel,  slander,  etc.  Oonway  r.  Reed,  66  Mo. 
346  [27  Am.  Rep.  354];  Morgan  v.  Cox,  22 
Mo.  373  [66  Am.  Dec.  623];  Addison  on  Torts 
(6th  Ed.)  p.  165,  par.  101;  Gooley  on  Torts 
(2d  Ed.)  p.  120.  Tobe  Lee  was  liable  in  this 
case  because  he  circulated  the  llbeL  Town- 
shend  on  S.  &  L.  (4th  Ed.)  pp.  101,  102." 
See,  also,  authorities  cited  and  elaborately 
quoted  from  by  the  writer  In  the  case  of 
Lieber  v.  Lleber,  143  S.  W.  458,  Just  decided 
by  court  in  banc  but  not  yet  offidaUy  re- 
ported. 

We  therefore  hold  that  the  Judgment  and 
decree  of  the  circuit  court  of  the  dty  of 
St  Louis  was  valid  and  binding  upon  tlie  de- 
fendant ttmeln. 

And  it  seems  to  me  that  the  three  con- 
tentions previously  mentioned  and  dl^Mieed 
of  are  inconsistent  with  the  whole  theory  of 
the  present  case  as  presented  1^  coumei  for 
appeUa4t  in  this:  That,  if  the  dreoit  conrt 
of  the  dty  of  St  Louis  acquixed  no  JnilBdic^ 
don  over  the  pmtnt  of  rtther  tbe  plain- 
tiff or  d^endant  In  the  divorce  salt;  then 
dearly  the  decree  rendered  tfawdn  is  abeo- 
lutely  void  and  has  no  force  or  effect  what- 
ever ;  while  ap<m  the  otiiet  hand  the  peti- 
tion in  this  case  treats  and  consldws  the  de- 
cree tlierdn  mentioned  as  an  ***fft*Tig  and 
valid  Jud^noit  of  Oat  court  and  ccnneB  here 
and  asks  this  court  to  set  it  aside  for  fraud 
shown  by  evidence  aliunde  ttie  record.  If 
absolutdy  void,  then  tiiete  Is  no  neoesaity 
for  setting  the  decree  aidd^  for  It  oonUl  be 
collaterally  attadnd  witiioat  resorting  to. 
this  suit  for  tiiat  purpose.  These  aeem  to  be 
the  views  of  my  learned  Associate,  Oommls- 
sionw  BROWN,  Judging  from  the  opinion 
written  herein  by  him.  Bnt  be  that  as  It 
nu^.  In  my  opinion  thrae  la  no  room  for 
doubt  but  what  the  decree  when  rendered 
was  not  absolutdy  mOA  but  was  voidable 
only,  and  the  main  question  in  fids  case  aa 
I  see  it  Is,  Can  that  Toldable  Judgment  or 
decree  be  set  aside  In  any  manner  at  tlda 
late  day?  That  question  will  reodve  omsld- 
eration  In  the  next  paragraph  of  thin  opin- 
ion. 

2.  This  brings  us  to  the  principal  question 
involved  in  this  litigation,  and  tliat  la.  Has 
this  court  or  any  othw  conrt  of  tiUs  stete  the 
authority  of  law,  not  the  i^iyslcal  power,  to 
set  aside  and  nuIllQr  a  decree  of  divorce 
without  the  propee  st^  are  taken  therefor 
during  the  term  at  which  it  was  rendered 
or  within  60  days  after  the  rendition  of  the 
decree?  This  question  not  (mly  afCecta  the 
authority  of  the  conrt  to  nnlUfy  a  decree,  of 
divorce,  bnt  It  necessarily  involves  the  di- 
vorce law  Itself  for  the  8lnu>le  reason  that. 
If  there  were  no  divorces  granted,  thm  tt  la 
self-evident  that  there  would  be  no  firandn- 
lent  decrees  for  divorce  rendered  to  be  aet 
set  aside  or  nullified.  In  fact^  this  Is  not 
only  the  dilef  prop(»itlon  Involved  her^n, 
but  it  is  of  the  gravest  charactw  that  baa 
ever  been  presented  to  this  court  for  deter- 
mination since  I  have  bad  the  honor  of  be- 
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ing  a  member  thereof.  It  affects  the  very 
grcHiDdwork  upon  which  our  ctTlUzation  and 
social  system  restB.  It  Involves  sociology  In 
its  broadest,  de^>est,  and  best  sense.  It  In- 
rolres  the  family  relation,  the  home,  and 
the  joys,  pleasures,  and  happiness  which  are 
fnddent  thereto,  (o  say  nothli^  ot  the  peace 
and  prosperity  of  the  country. 

Becanae  of  the  great  wnmgs  perpetrated 
«pMi  the  state  at  large  as  well  as  upon  the 
home  and  ftunlly,  the  legal  divor^  as  we  un- 
derstand It,  has  become  a  state  and  national 
crime.  I  would,  it  I  had  my  way.  abolish 
this  hideons  monster  which  stealthily  Inrks 
about  the  fireside  ever  seeking  whomsoever 
It  may  destroy  and  put  asunder  those  vrtumi 
God  has  Jt^ed  together,  uve  and  except  for 
tile  obne  of  adultery  alone.  By  so  doing  we 
would  preserve  the  holy  bonds  of  matrimony, 
the  family,  and  the  home  for  the  wife  and 
dilldten,  and  at  the  same  time  do  away  with 
the  unf  wtnnate  grass  widow  and  worse  than 
orphan  diUdren  who  so  badly  need  the  care, 
costody,  and  teachings  of  both  father  and 
mother,  uid  at  the  same  time  I  would  there- 
by prartlcally  put  a  stop  to  those  fraudulent 
divorce  proceedings  and  prevent  the  guilty 
pardea  f^om  again  marrying  Innocent  wo- 
men and  bringing  Innocent  children  into  the 
world  and  tliaeby  making  the  former  ocm- 
cobines  'and  the  latter  bastards  through  the 
actlm  of  the  courts  by  setting  aside  and  for 
naught  holding  decrees  for  divorce  obtained 
prior  to  the  second  marriage,  as  was  done 
In  the  case  ffJeber  t.  Lieber,  143  S.  W.  458) 
now  pending  in  this  court  But  such  is  not 
the  law,  nor  have  I  the  power  to  enact  It, 
coDseqnoiUy  we  must  deal  with  this  case 
according  to  the  law  as  we  find  It  hi  this 
states  and  not  as  we  would  desire  It  to  b& 

The  statatory  provisions  governing  this 
question  are  sections  2931  and  2932,  B.  S. 
1S99,  which  are  the  same  as  2380  and  2381, 
K  S.  1909,  and  they  read  as  follows: 

"Sec.  2380.  No  final  judgment  or  order  ren- 
dered in  cases  arising  under  this  article 
Khali  be  reversed,  annoUed  or  modified,  in 
the  anpreme  or  any  other  court,  by  appeal 
or  writ  of  error,  unless  such  appeal  shall 
have  been  granted  during  the  term  of  court 
at  which  the  Judgment  or  order  appealed 
from  was  rendered,  or  unless  such  writ  or 
error  shall  have  been  Issued  within  sixty 
daya  after  the  order  was  made  or  Judgment 
waa  rendered." 

"Sec  2381.  No  petition  for  review  of  any 
Jadgment  for  divorce,  rendered  In  any  case 
ariidng  under  this  article,  shall  be  allowed, 
in;  law  or  statute  to  the  contrary  notwith- 
standing; but  there  may  be  a  review  of  any 
order  or  judgment  touching  the  alimony  and 
malntoiance  of  the  wife,  and  the  care^  cus- 
tody and  maintenance  of  the  chlldraa,  or  any 
of  them,  as  In  other  cases." 

The  meaning  of  these  statutes  seems  clear 
to  me  on  their  face  without  seddng  light 
timmhen,  but,  since  some  of  my  learned 


Associates  Interpret  them  differently  from 
what  I  think  th^  clearly  mean,  I  will  try, 
and  shed  some  slddtght  upon  them  from 
other  sources.  In  the  first  place,  the  well- 
known  statutory  rule  of  construction  which 
provides  that  In  order  to  get  at  the  true 
meaning  of  a  Btatote  Ihe  court  should  first 
ascertain  what  the  law  governing  the  sub- 
ject of  the  le^lation  was  previous  to  the 
enactment,  and,  second,  ascertain  what  was 
the  evil  that  existed  which  the  old  law  did 
not  cover,  and,  third,  the  remedy  the  Legis- 
lature intends  by  the  enactment  should  nev- 
er he  lost  sight  of  in  this  case.  Now  what 
was  the  law  of  this  state  governing  the  au- 
.thorify  of  courts  to  set  aside  a  decree  of  di- 
vorce previous  to  the  passage  of  the  first 
enactment  of  the  statutes  before  quoted? 
That  question  was  answered  by  this  court  In 
a  divided  opinion  d^vered  by  Judge  Gamble 
in  the  case  of  Smith  t.  Smith,  20  Mo.  166,  in 
the  year  of  1864.  That  waa  a  bill  of  review 
filed  under  secttons  1,  2,  8,  and  4  ot  article 
6  of  chapter  m,  B.  8. 1S4S,  p.  8B1,  entltied. 
"Practice  In  Cbancery,"  by  the  plaintiff 
against  the  defendant,  to  set  aside  a  decree 
of  divorce  theretofore  obtained  in  the 
cuit  court  ot  the  city  of  St  Louis  by  Uie 
plaintiff  there^  the  defudant  here,  against 
the  d^endant  there^  tiie  plaintiff  hwe. 

Those  sections  of  the  statute  read  as  fol- 
lows: 

"Sectlmi  1.  When  an  loteriocntory  decree, 
taking  a  Mil  as  ccmfessed,  shall  be  made,  and 
a  final  decree  entered  thereon  against  any 
defendant  who  shall  not  have  been  summon- 
ed, required  by  this  act  or  who  shall  not 
have  appeared  to  the  suit  or  have  been 
made  a  party  as  the  r^resenta^ve  of  one 
who  shall  have  been  summoned  or  appear- 
ed, such  final  decree  may  be  set  aside,  If 
the  defendant  shall,  within  the  time  herein- 
after limited,  appear,  and  by  -bill  of  review, 
verified  by  affidavit  show  good  cause  for  set- 
ting aside  such  decree  as  against  equity. 

"Sec.  2.  If  the  complainant  shall,  at  any 
time  after  such  final  decree,  serve  the  defend- 
ant within  any  of  the  United  States  or  the 
territories  thereof,  with  notice  of  the  suit 
and  the  decree  thereon,  and  such  defendant 
shall  not  within  one  year  after  such  service, 
bring  his  bill  of  review,  the  court,  on  proof 
of  the  service  of  such  notice,  shall  make  an 
order  that  the  decree  stand  absolute. 

"Sec.  3.  If  such  bill  of  review  be  not  filed 
within  five  years  after  such  final  decree  is 
rendered,  the  same  shall  stand  absolute, 
whether  notice  thereof  be  given  or  not 

"Sec.  4.  No  such  decree  shall  be  set  aside, 
unless  the  bill  of  review,  either  show  that 
tbere  Is  no  equity  In  the  original  bill,  or  con- 
tain such  denials  or  all^atlons  as  amount 
to  a  defense  to  the  merits,  and  then,  only, 
on  condition  that  the  defoadant  answer  the 
blU  within  a  reasonaUe  tlm^  to  be  ordered 
by  the  court" 

In  that  cose  it  wu  bdd  that  a  decree  for 
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dlTorce  was  embraced  within  the  meaning  of 
those  sections  and  that  it  could  be  set  aside 
upon  the  defendants  filing  a  bill  of  review 
within  one  year  after  the  serrice  of  notice  of 
the  decree  npon  blm  or  ber,  as  the  case  m^ht 
l>e.  or  within  five  years  after  the  date  of  the 
decree  where  the  notice  thereof  ba.6.  not 
been  given  as  reqnlred  by  said  sections,  so  we 
see  that  at  that  time  and  prior  thereto  a  bill 
of  review  would  He  against  a  decree  for  di- 
vorce just  the  same  as  it  would  against  any 
other  decree  In  chancery.  But  In  that  case 
Judge  Scott,  the  greatest  Jurist  who  ever 
graced  or  adorned  this  coart,  dissented  from 
the  majority  therein  and  pointed  out  the 
evil  that  would  follow  such  a  holding  In  the 
following  language:  "In  my  opinion,  the 
provisions  of  the  law  regulating  chancery 
practice  in  relation  to  bills  of  review  (R.  S. 
1846,  p.  8S1)  do  not  apply  to  proceedings  in- 
stituted to  obtain  a  divorce  from  the  bonds  of 
matrimony.  In  the  first  place,  if  the  courts 
in  which  such  proceedings  are  begun  will  ex- 
ecute the  law  as  it  is  written,  a  case  for  a 
review  can  scarcely  arise.  The  eighth  sec- 
tion of  the  act  concerning  divorce  and  ali- 
mony preBcrlbes  that  In  all  cases  where  the 
proceedings  shall  be  ex  parte  the  court  shall, 
before  It  grants  such  dlToroe^  require  proof 
of  good  conduct  of  the  petitioner  and  be  sat- 
isfied that  he  or  she  Is  an  innocent  and  In- 
jured party.  In  the  same  section  It  Is  en- 
acted: 'Nor  shall  the  gnUt?  par^  be  allow- 
ed to  marry  again  by  reascm  of  such  divorce, 
unless  otherwise  expressed  in  the  decree  of 
the  court'  This  provision  impliedly  gives 
the  innocent  party  a  right  to  marry  Imme- 
diately, and  such  has  been  the  universal 
understanding  of  the  community.  Am  the 
lawmaking  power  had  the  subjects  of  the 
parties  marrying  again  and  ex  parte  pro- 
ceedings in  its  mind  at  the  same  time,  and 
prescribed  a  period  within  which  the  guilty 
party  should  not  marry,  had  it  been  contem- 
plated that  the  innocoit  party  in  ex  parte 
proceedings  could  not  with  safety,  marry 
again  immediately,  it  would  have  been  so 
declared.  Now  shall  the  law  give  to  a  man 
the  privilege  of  marrying,  and,  after  it  has 
been  exercised,  withdraw  It,  and  thereby 
make  an  innocent  woman  a  concubine  and 
her  children  illegitimate?  A  purchaser  for 
a  valuable,  consideration,  without  notice,  Is 
protected  by  our  law,  and  shall  an  innocent 
woman,  in  a  matter  that  is  dearer  to  her 
than  life  itself,  he  in  a  worse  condition  than 
a  mere  purchaser  of  property?  How  could 
the  law  ever  Justify  itself  to  the  children  of 
such  a  marriage?  It  Is  bad  enough  when, 
through  the  frauds,  falsehood,  and  imposition 
of  a  parent,  children  are  made  to  hang  their 
heads  in  shame,  but  shall  the  law  Itself  be 
made  the  instrument  of  so  great  an  outrage? 
Considerations  of  policy  unite  with  the  dic- 
tates of  Justice  in  forbidding  any  Interfer- 
ence with  the  parties  after  a  divorce  has  once 
been  granted.  The  first  marriage  In  all  such 


cases,  vrltbont  regard  to  the  divorce,  ba 
ceased  for  all  purposes  for  which  it  was  cor 
tracted.  Its  sorrows  and  disappointment 
bave  come  and  are  without  remedy.  Tb 
breaking  up  of  the  second  marriage  may  b 
revenge,  but  It  Is  no  r^aration  for  the  evil 
that  have  been  already  done.  It  Is  only  ; 
multiplication  of  the  distresses  and  mlsfoi 
tunes  of  Innocait  women  and  children." 

That  dedston  not  only  announced  what  tb 
law  then  was  upon  this  subject,  but  Jud^ 
Scott  in  his  usual  clear,  strong,  and  ters 
language  pointed  out  the  evil  that  would  to 
low  the  construction  placed  npon  the  act  b 
the  majority  of  the  members  of  the  conr 
After  that  opinion  was  handed  down,  tb 
first  Legislature  that  convened  thereaftc 
added  two  new  sections,  13  and  14,  to  chai 
ter  &6  (Rev.  St.  1855),  entitled,  "Divorce  an 
Alimony,"  which  were  approved  Novembe 
23,  1855,  and  they  have  been  revised  and.  U 
corpora  ted  into  each  and  every  revision  c 
the  statutes  from  that  time  to  this  practical 
ly  without  amoidment  and  are  now  aectton 
2880  and  2881.  B.  S.  1009. 

Judge  Scott  haviiv  seen  the  evils  tba 
would  naturally  arise  ftom  the  ccmstructlo: 
placed  npon  the  act,  governing  practice  li 
chancery,  by  the  majority  of  the  court,  pre 
ceeded  to  point  them  out  and  showed  tho 
If  the  law  authorised  granting  ct  a  deci-e 
for  divorce  and  peradtteA  the  Innocent  o 
successful  party  to  remarry,  and,  after  ban 
lug  done  so,  withdraw  the  marriage  by  rc 
Toking  or  setting  aside  the  decree,  it  wcnili 
thereby  make  an  lnnoc«it  wife  a  concnbln 
and  her  children  bastards.  Not  only  tbal 
he  proceeded  to  show  that  a  thirchaBer  u 
property  for  a  valuable  consideration,  with 
out  notice,  Is  protected  by  our  law,  and  asli 
ed,  "Shall  an  Innocent  woman,  in  a  matte 
that  is  dearer  to  her  than  life  Itself,  be  ii 
a  worae  condition  than  a  mere  purchaser  o 
property?  How  could  the  law  ever  justlf; 
itself  to  the  children  of  such  a  maxrlage 
It  is  bad  enough  when,  through  foaud:< 
falsehood,  and  imposition  of  a  parent,  chll 
dren  are  made  to  bang  their  beads  In  shame 
but  should  the  law  itself  be  made  the  Instru 
ment  of  so  great  an  outrage?"  Proceedin; 
be  said;  "Considerations  of  policy  unlti 
with  the  dictate  of  Justice  In  forbidding  nu] 
interference  with  the  parties  after  a  dlvoro 
has  once  been  granted.  The  first  marrlagi 
In  all  such  cases,  without  regard  to  the  dl 
vorce,  has  ceased  for  all  purposes  for  whict 
It  was  constructed.  Its  sorrows  and  disap 
polntments  have  come  and  are  witbout  rem- 
edy. The  breaking  up  of  the  second  mar 
rlage  may  be  revenge,  but  it  is  no  repani 
tloD  for  the  evils  that  have  be^  alreiiilj 
done.  It  it  only  a  multiplication  of  the  diS' 
tresses  and  misfortunes  of  Innocent  women 
and  children."  The  Legislature  is  presumed 
to  have  known  what  construction  this  court 
placed  upon  the  statutes  of  the  state  men- 
tioned in  thp  Smith  Gase^  sopza,  and  wltb 
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that  knowledge  iiroceeded  to  remedy  the  evllB 
M  dearly  pointed  out  by  Judge  Scott  In  that 
oue  by  the  enactment  of  sections  IS  and  14 
before  mentioned. 

Cm  there  be  any  doubt  In  the  mind  of 
ut  fair-minded  person  but  what  the  Legla- 
latnie  ther^  intended  to  prohibit  the  courts 
is  tbe  futaze  fnnn  setting  aside  a  decree  of 
diTorce  in  any  other  manner  than  that  stat- 
ed therein?  I  think  not  This  is  made  dou- 
bly certain  from  the  fact  that  tbe  Leglsla- 
uiie  at  the  very  next  session  after  Judge 
Scott  pointed  out  the  evils  that  would  flow 
from  the  decision  in  that  case  enacted  tbe 
two  sections  mentioned.  To  my  mind  it  is 
perfectly  clear  the  Legislature  did  not 
Intend  that  the  law,  as  pitted  out  by  JAidge 
Scott  in  tlie  Smith  Case,  should  longer  be 
betd  respcHidble  for  the  disgrace  and  Injus- 
tice which  were  being  perpetrated  in  its 
name  and  under  its  sanction  upon  Innocent 
mm  and  women  and  their  children.  In  other 
words,  the  Legislature  dearly  intended  that 
when  the  law  divorced  a  man  and  wife,  and 
aathorized  one  or  both  to  remarry,  that  no 
court  should  hare  the  authority  to  set  aside 
the  decree  of  dlTorce  and  thereby  make  a 
ooacrublne  of  the  second  wife  and  bastards 
of  her  children.  Judge  Scott  thought  that 
the  principles  of  public  policy,  united  with 
tbe  dictates  of  Justice,  would  forbid  the  ex- 
ercise of  any  such  authority  on  the  part  of 
tbe  courts,  even  in  the  absence  of  the  enact- 
ment of  said  sections  13  and  14,  and  after 
thpir  enactment,  viewed  In  the  light  of  their 
bistory.  there  can  he  no  logical  escape  from 
tbe  conclusion  that  the  Legislature  intended 
thereby  to  bar  all  future  molestation  of 
sGcb  decrees. 

And  In  considering  this  question  it  should 
be  borne  in  mind  that  the  proceeding  In  tbe 
Smith  Case  was  a  bill  of  review  seeking  to 
Kt  aside  tbe  judgment  on  the  grounds  of 
fraud,  and  that,  when  the  Legislature  came 
to  deal  with  that  subject.  It  not  only  took 
tarn  the  courts  the  aathorlty  to  set  aside 
a  decree  for  divorce  by  a  bill  of  review,  but 
also  In  express  terms  prohibited  them  from 
doing  so  by  appeal  or  writ  of  error  except 
in  tbe  manner  stated  in  said  sections  2380 
and  23S1,  noticithstandinff  anjf  statute  or  law 
to  Me  contrary.  That  being  tme.  It  is  al- 
most self-evident  that  the  Legislature  was 
not  QDdertftklng  to  remove  simply  a  portion 
of  the  means  by  which  a  decree  of  divorce 
conld  1)6  set  aside  and  nullified,  but  It  Is  per- 
fectly apparent  from  reading  those  sections 
that  it  vnts  the  design  of  the  lawmakers  to 
take  trovx  the  courts  all  authority  of  every 
kind  to  set  aside,  modify,  and  annul  any 
sQch  decree  In  the  future  except  In  the  man- 
ner therein  provided  for. 

It  was  wholly  Immaterial  to  the  Legisla- 
ture, to  the  parties  Interested,  and  to  sod- 
iftS,  by  what  means  tbe  annulment,  if  aa- 
ttaorixed,  was  to  be  accomplished.  The  same 
wrong.  Injustice,  and  evil  would  flow  from 
the  setting  of  such  a  decree  aside;  by  a  bill 


in  equity,  that  would  result  If  set  aride  by 
a  UU  of  review,  appeal,  or  writ  of  wroj. 
What  sense  would  there  be  bi  the  Legisla- 
ture prohibiting  the  courts  from  setting  such 
a  decree  aside  by  a  direct  proceeding  such 
as  by  a  bill  of  review,  appeal,  or  wAt  ot 
error,  and  recognizing  or  sanctioning  the  au- 
thority of  the  courts  to  do  so  by  a  bill  in 
equity?  I  submit  none  whatever.  The  Leg- 
islature was  not  thinking  so  much  of  the 
means  by  which  the  mischief  pointed  out  by 
Judge  Scott  was  being  perpetrated  as  it  was 
about  the  abolition  of  the  evils  which  would 
naturally  flow  from  reversing,  annulling,  or 
modifying  such  decrees. 

It  haa  been  suggested  in  the  opinion  of  my 
learned  Associate  that  the  aj^nunent  made 
by  Judge  Scott  In  the  Smith  Case  would  ap- 
ply with  "greater  force  In  favor  of  the  big- 
amist" I  am  unable  to  agree  to  that  lan- 
guage for  the  reason  that,  In  the  case  of 
tbe  bigamist,  he  alone  through  his  fraud  and 
deception  hsA  perpetrated  a  great  wrong  up- 
on two  or  more  innocent  women,  while  in 
the  case  stated  by  Judge  Scott  the  law  of 
the  land,  through  the  Instrumentality  of  our 
courts  of  justice,  haa  authorized  the  second 
marriage,  and,  after  It  has  been  solemnized, 
to  nuUl^  it  by  the  same  instrumentality 
would  be  nothing  more  or  less  than  the  per- 
petration of  the  groaseat  fraud  and  decep- 
tion upon  the  second  wife  and  her  children 
by  the  courts  of  the  country,  and  thereby 
changes  her  and  them  from  a  wife  and  chil- 
dren to  a  concubine  and  bastards.  It  Is  bad 
enough,  for  a  depraved  bigamist  to  so  wrong 
innocent  women,  but  the  thought  tiuit  the 
courts  of  our  country  can  be  made  the  means 
by  which  a  wife  may  be  changed  into  a  con- 
cubine and  legitimate  children  into  bastards 
Is  abhorrent  and  repulsive  to  every  instinct 
of  manhood  and  womanhood.  And  it  is  no 
answer  to  this  suggestion  to  say  that  tbe 
defendant  In  this  case  has  not  remarried, 
and  therefore  he  has  no  wife  or  children  to 
be  wronged  by  a  decision  adverse  to  him. 
The  statute  makes  no  distinction  as  to  such 
cases.  If  tbe  decree  can  be  set  aside  where 
there  is  no  second  marriage,  then  It  can  be 
done  where  a  second  marriage  has  been 
consummated.  This  Is  elementary. 

This  Identical  question  came  before  this 
court  for  determination  In  the  case  of  Salis- 
bury V.  Salisbury,  92  Mo.  683,  4  S.  W.  T17. 
The  facts  of  that  case  were  substantially  the 
same  as  are  those  in  the  case  at  bar.  There 
the  wife  abandoned  her  husband  because  of 
bis  adultecf  and  retired  to  her  home  in  New 
York.  During  her  absence  the  husband  pro- 
cured a  divorce  from  her  upon  service  by 
publication.  She  knew  nothing  of  the  suit 
and  never  heard  of  the  publication  until  her 
return  to  this  state,  which  was  long  after 
tbe  expiration  of  the  term  of  the  court  at 
which  the  decree  for  divorce  was  rendered. 
Upon  learning  of  the  decree  she  brought  a 
bin  in  equity  to  set  It  aside  ui>on  the  ground 
that  it  was  procured  by  fraud,  etc.  The  de- 
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fendant  filed  a  demurrer  to  the  bill  which 
was  by  the  court  sustained,  and  the  plain- 
tiff duly  appealed  the  cause  to  this  court 
In  that  case  Judge  Bla<^  in  construing 
sections  21S4  and  2186,  R.  8.  1879,  the  same 
as  2380  and  2381,  R.  S.  1909,  used  this  lan- 
guage :  "By  section  2184  appeals  In  these  di- 
vorce suits  must  be  allowed  at  the  term  at 
which  the  judgment  or  decree  appealed  from 
was  rendered,  or  a  writ  of  error  must  be  sued 
oat  within  60  days  after  the  rendition  of 
the  Judgment  Section  2185  la  as  follows : 
*No  petition  for  review  of  any  Judgment  for 
divorce  rendered  In  any  case  arising  under 
this  chapter  shall  be  allowed,  any  law  or 
statute  to  the  contrary  notwithstanding,  but 
there  may  be  a  review  of  any  order  or  Judg- 
ment touching  the  alimony  and  maintenance 
of  the  wife  and  the  care,  custody,  and  main- 
tenance of  the  rtiildrei,  or  any  of  them,  as 
In  other  cases.*  The  case  of  Smith  v.  Smith, 
20  Mo.  167,  came  before  this  court  In  1854. 
There  the  husband  bad  procured  a  decree  of 
divorce  on  an  order  of  publication  and  had 
married  another  woman.  The  former  wife, 
under  sections  1,  2,  3,  and  4,  art  6,  of  the 
Chancery  Code  of  1845,  filed  her  petition  for 
review  which  was  sustained.  Scott  J.,  dis- 
sented and  made  some  strong  observations 
against  the  right  of  the  court  to  Interfere 
In  sudi  cases,  as  the  law  in  terms  allowed 
the  party,  at  whose  Instance  the  decree  was 
procured,  to  Immediately  marry  again.  Fol- 
lowing this  case  It  was  held  in  Mansfield  v. 
Mansfield,  26  Mo.  163,  It  did  not  apply  to  di- 
vorce suits  commenced  prior  to  May  1,  1866, 
and  that  Is  all  the  case  decides,  for  that  case 
came  under  the  law  as  It  previously  existed. 
The  policy  of  the  statute  Is  there  severely 
criticised,  but  It  has  remained  upon  the  stat- 
ute books  from  that  day  to  this,  since  which 
time  no  case  until  this  one  has  come  before 
this  court  for  review  otherwise  than  on  ap- 
peal or  writ  of  error.  The  sections  of  the 
Chancery  Code  of  1845,  before  mentioned, 
provided  that  when  a  final  decree  had  been 
rendered  against  a  defendant  who  has  not 
been  summoned  and  had  not  appeared  to  the 
suit  such  decree  might  be  set  aside  by  bill 
of  review  filed  within  a  designated  time 
showing  that  the  decree  was  against  equity. 
These  sections  are  sDhetantlally  re-enacted  In 
the  present  practice  act  (sections  S684-S686, 
R.  S.  and  It  Is  oontoided  by  counsel 

for  appellfUDt  that  the  petition  for  review, 
which  fs  prohibited,  Is  that  only  which  Is 
provided  by  the  statate,  and  that  .a  court  of 
equity  always  has  the  power.  Independent 
of  the  statute,  to  set  aside  Its  own  decrees 
for  fraud  In  procuring  them.  But  the  statute 
declares  that  no  petition  for  review  shall 
be  allowed,  any  law  or  statute  to  the  con- 
traz7  notwithstanding.  It  Is  clear  we  can- 
not limit  the  prohlUtton  to  this  statutory 
review.  In  chancery  practice  bills  of  review 
might  be  brought  upon  the  discovery  oi  new 
matter ;  such,  for  example,  as  the  discovery 


of  a  release  or  receipt  which  would  dung 
the  merits  of  the  claim  upon  which  the  dc 
cree  was  founded.  Story's  Bq.  Plead.  (Otl 
Ed.)  I  412.  So  a  bill  to  Impeach  a  decree  fo 
fraud  is  an  original  bill  In  the  nature  of  : 
bill  of  review.  Story's  Bq.  Plead,  f  426;* 
Dan.  Gh.  Plead.  &  Prac.  S  1684,  note  4.  Th 
present  petition  Is  essentially  a  bill  of  rt 
view,  or,  as  It  is  said.  In  tbe  nature  of  a  bll 
of  review.  Its  first  and  foremost  object  is  t 
set  aside  the  former  decree,  and  we  canno 
escape  the  conclusion  that  It  Is  within  th 
statute  and  dearly  prohibited.  It  was  th 
evident  purpose  of  the  Legislature,  with  th 
example  at  Smith  v.  Smith,  supra,  before  li 
to  deny  a  review  In  all  cases,  whether  base 
upon  a  chai^  of  fraud  or  not  The  breal 
Ing  up  of  second  marriage  relations,  whlc 
must  oft^  result  in  disaster  to  InnoceB 
persons  and  children,  doubtless  led  to  th 
enactment  It  would  seem  the  statute  mlgb 
allow  a  review  of  these  divorce  decrees  rei 
dered  on  publication  of  notice,  where  no  nei 
marriage  relation  has  beeu  contracted,  wltl 
out  violating  any  principle  of  sound  publl 
policy.  But  a  criticism  of  the  law  avail 
nothing.  The  statute  is  clear  and  empbati< 
It  makes  no  exception.  Tbe  courts  are  povi 
erless  to  legislate  one  Into  It  It  assert 
broadly  a  principle  of  public  policy  whlc 
has  found  recognition  elsewhere.  Parrish  i 
Parrlsh,  9  Ohio  St.  534  [75  Am.  Dec.  4S2] 
Greene  v.  Greene,  2  Gray  (Mass.)  361  [6 
Am.  Dec.  454].  The  St  Louis  Court  of  Aj 
peals  reached  the  same  conclusion  in  a  cas 
not  materially  different  from  tbe  one  I 
hand.   Chllds  v.  ChUds,  11  Mo.  App.  395." 

That  case  la  on  all  fours  with  the  case  a 
bar,  and  the  opinion  therein  was  written  b 
Judge  Black,  one  of  the  strongest  Jurist 
who  ever  sat  upon  this  bench.  There,  a 
here,  a  distinction  was  tried  to  be  draw 
betweeu  a  bill  In  equity'  to  set  aside  the  d< 
cree  and  a  bill  of  review.  But  Judge  Blac 
in  that  case  ruled,  and  correctly  so,  tha 
under  said  sections  of  the  statute  no  sue 
distinction  existed  between  the  two,  and  tbn 
within  the  meaning  of  those  statutes  a  hi 
lu  equity  was  practically  tbe  same  as  a  bi! 
of  review. 

In  the  case  of  CbUds  v.  Chllds,  11  M( 
App.  895,  a  biU  In  equity  was  filed  In  th 
circuit  court  of  the  city  of  St  Louis  by  th 
plaintiff  against  the  defendant  for  the  pui 
pose  of  setting  aside  a  decree  of  divorce  ret 
dered  therein  where  the  plaintiff  here  wa 
the  defudant  there,  and  the  plaintiff  ther 
was  the  defendant  here.  The  bill  stated  tha 
the  defendant  had  driven  iux  from  his  horn 
without  good  cause  or  excuse,  and  refuse 
to  live  with  her,  and  subsequoitly  abandoi 
ed  box,  and  wltiKmt  her  knowledge  went  t 
St  Louis  where  he  procured  a  divorce  froi 
ho-  on  service  by  publicatifxi.  The  Mil  als 
stated  that  the  facts  stated  in  tbe  petltio 
for  divorce  were  false  and  frauduleutl 
,  made,  and  that  she  never  heard  of  the  dl 
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woe  rait  xintU  long  after  tbe  lendltlon  of 
tbe  deaee  therein.  The  bill  thai  aaked  to 
trnn  the  decree  of  divorce  set  aside  and  for 
oaniht  h^ld,  etc.  A  demnrrer  was  filed  to 
tbe  petition  which  was  OTernUed  In  an  opln- 
km  writtot  by  Judge  Thayer,  tben  on  the 
dicdlt  bench,  bat  snbseqaently  one  of  tbe 
Judges  of  tbe  United  States  Circuit  Court 
ot  Appeals  of  this  circuit.  The  plalntlfl  de- 
dined  to  plead  further,  and  Jndgment  was 
Koordln^y  rradered  In  favor  of  the  defend- 
•nt  After  taking  the  proper  prelltninary 
i^iB,  the  plaintiff  duly  appealed  the  cause 
to  the  St.  Louis  Court  of  Appeals. 

The  Court  of  Appeals  quoted  and  adopted 
the  following  language  from  the  opinion  of 
Judge  Thayer:  "  'From  the  facts  alleged  by 
tbe  plaintiff,  this  would  appear  to  be  a  case 
where  a  court  of  equity  ought  to  Interfere 
tnd  set  aside  tbe  origliuU  decree  of  divorce 
on  the  ground  that  tbe  same  was  procured 
by  fraud,  but  our  statute  respecting  divorce 
bas  apparently  barred  tbe  door  to  sadi  re- 
Uef.  Section  2184  of  the  Revised  Statutes  of 
1879  limits  tbe  right  of  appeal  from  a  decree 
of  divorce  to  the  term  at  which  the  decree 
was  rendered  and  tbe  right  to  sue  out  a 
writ  of  error  to  60  days  after  tbe  entry  of 
tbe  decree.  Section  2186  (as  If  to  dose  tbe 
way  to  all  redress  in  matters  of  divorce, 
where  an  appeal  Is  not  taken  or  a  writ  of 
moT  is  not  sued  out  in  time)  provides  that 
"^0  petition  for  review  of  any  Judgment  for 
divorce  rendered  in  any  case  arising  under 
this  chapter  sbaU  be  allowed,  any  law  or 
Btatnte  to  tbe  contrary  notwithstanding." 
Tbls  proceeding  is  clearly  a  "petition  for  re- 
view" of  the  judgment  or  decree  of  divorce 
entered  in  room  No.  1  of  this  court,  on  June 
18,  Story's  Eq.  Pi.  (10th  Ed.)  |  426. 

Tbls  statute  went  Into  force  In  May,  1856, 
and  bas  been  incorporated  into  each  subse- 
quent revision.  It  is  true  that  tbe  policy  of 
the  statute  has  been  criticised  by  tbe  Su- 
preme Court  In  the  case  of  Mansfield  v. 
Mansfield,  26  Mo.  163,  also  In  the  case  of 
Cole  V.  Cole,  3  Mo.  App.  5T1,  but  its  appUca- 
bUity  to  a  case  like  tbe  present  has  never 
been  authoritatively  denied,  and  Indeed  it 
cannot  be  denied,  unless  the  courts  hold  that 
the  Legislature  did  not  intend  to  deny  the 
right  to  file  a  petition  for  review  of  judg- 
ments for  divorce  where  the  same  bad  been 
obtained  by  fraud.  Such  construction  of  the 
Kct  In  question  would  Inconwrate  an  excep- 
tion into  the  statute  which  the  Legislature 
have  not  expressed,  and  furthermore  it  would 
SffacticaDy  nullify  the  law,  since  the  great 
majority  of  bills  for  review  of  Judgments 
of  any  kind  are  based  upon  allegations  of 
fraad  in  procuring  such  judgmrats.  In  tbe 
caw  of  Cole  v.  Cole  tbe  appellate  court  on 
an  inspection  of  the  record  in  tbe  divorce 
case  were  enabled  to  say  that  the  decree 
was  utterly  void  for  want  of  Jurisdiction  aj)- 
pearing  on  the  ftce  of  the  record.  In  Mans- 
fleld  V.  Mansfield  the  action  for  divorce  was 
began  before  the  statute  (section  2185)  w^t 


Into  fbrce^  and  the  same  was  not  held  ap- 
I^lcaUe  to  the  case  then  under  considera- 
tttm.  But  In  the  present  case  the  originRl 
proceeding  appears  to  have  been  strictly  reg- 
tdar.  The  petition  for  divorce  contains  all 
the  Jurisdictional  avermwts,  service  by  pub- 
lication was  duly  mad^  ai^  If  the  decree 
is  to  be  Impeached,  it  must  be  by  evidence 
dehors  the  record.  I  am  of  the  opinion  that 
the  Legislature  intended  by  section  2185  of 
tbe  divorce  act  to  prohibit  courts  from  enter- 
taining petitions  for  fevlew  (based  upon  any 
ground)  after  the  lapse  of  the  term  at  which 
the  decree  was  rendered.  They  probably 
foresaw  that  ]>ersons  once  divorced  might 
contract  new  relations  by  marriage  with  In- 
nooent  third  parties,  and  that  to  allow  such 
decrees  to  be  impeached,  even  for  fraud, 
years  or- even  months  after  they  were  ren- 
dered would  be  productive  of  more  harm 
than  good.  This  rnling  will  not  prevent  tbe 
courts  from  setting  aside  decrees  of  divorce 
at  any  time  under  the  authority  of  Cole  v. 
Cole,  where  the  record  on  its  face  shows 
that  the  court  bad  no  Jurisdiction  over  tbe 
case  and  that  the  decree  is  a  nullity.  But 
where  It  Is  sought  to  impeach  decrees  of  this 
character  by  evidence  aliunde,  and  for  mat- 
ter not  apparent  on  the  face  of  the  record, 
the  courts,  in  my  opinion,  have  no  power  un- 
der tbe  statute  to  proceed.' " 

This  court  in  the  case  of  Mansfield  v.  Mans- 
field, 26  Mo.  163,  while  doubting  the  wisdom 
of  tbe  Btatate  in  an  opinion  written  by  Judge 
Napton  held  that  section  14,  R.  8.  1909,  was 
applicable  to  all  suits  for  divorce  commenced 
after  May  1,  1856,  and  thereby  recognized 
the  fact  that  there  would  be  no  other  method 
by  which  a  decree  for  divorce  could  be  re- 
versed, set  aside,  or  modified  except  as  pro- 
vided for  in  said  sections  13  and  14  ap- 
proved November  23,  1855.  The  criticism  of 
the  statutes  referred  to  in  tbe  foregoing 
cases  did  not  go  to  the  validity  or  scope  of 
the  statutes  themselves,  but  to  tbe  wisdom 
of  the  policy  expressed  therein. 

Tbe  same  question  was  presented  to  the 
Kansas  City  Court  of  Appeals  In  tbe  case 
of  Nave  V.  Nave,  28  Mo.  App.  605.  Judge 
Ellison  who  wrote  the  opinion  clearly  states 
the  law  of  tbe  case  In  the  following  lan- 
gnage:  "Where  the  court  has  Jurisdiction 
in  divorce  proceedings,  the  statute  of  this 
state  (section  2185)  bas  made  tbe  decree  ab- 
solutely final  unless  appealed  from  or  cor- 
rected on  writ  of  error  as  provided  in  sec- 
tion 2184.  This  statute  was  probably  enact- 
ed In  view  of  tbe  division  of  tbe  Supreme 
Court  in  Smith  v.  Smith,  20  Mo.  166.  It 
was  criticised  In  Mansfield  v.  Mansfield,  26 
Mo.  163,  but  has  never  been  construed  other- 
wise than  as  it  reads.  On  the  contrary  in 
Salisbury  v.  Salisbury,  %2  Mo.  683  [4  S.  W. 
717],  the  section  referred  to  Is  literally  in- 
terpreted, and  it  is  held  'to  deny  a  review 
in  all  cases,  whether  based  upon  a  charge 
of  fraud  or  not.'  In  view  of  this  decision 
It  la  not  at  all  necessary  to  enter  into  a  dls- 
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cnsslon  of  the  qneetlon.  It  Is  so  decided  and 
no  doubt  properly.  Bat  counsel  seek  to 
avoid  the  force  of  the  statute  by  denominating 
the  proceeding  before  us  as  a  motion  and  not 
a  bill  or  i>etitlon  for  review.  The  statute  is: 
'Sec.  2185.  No  petition  for  review  of  any 
judgment  for  divorce,  rendered  In  any  case 
arising  under  this  chapter,  shall  be  allowed, 
any  law  or  statute  to  the  contrary  notwitb- 
standing,*  etc.  It  would  be  a  singular  hold- 
Ing  to  say.  In  the  fiice  of  this  statute,  that 
yon  could  accomplish  the  same  purpose  by 
motion  which  yon  are  prohibited  from  obtain- 
ing by  petition.  A  party  would  thus  be  en* 
abled,  by  a  change  of  his  pleading,  to  thwart 
the  object  of  the  law.  The  purpose  of  this 
statute  is  not  to  relate  a  matter  of  prac- 
tice, but  it  la  to  prevoit  tlie  disturbance  of 
a  judgment  of  divorce  rendered  by  a  court 
of  competent  Jurisdiction,  under  any  drcum- 
stanoes,  except  by  appeal  or  writ  of  error. 
Whether  we  call  defendant's  paper  a  motion 
or  petition,  it  la  certain  she  la  seeking  by  it 
to  bring  about  what  the  law  says  shall  not 
be  done.  The  judgment  of  the  drcnlt  court 
was  manifestly  ooixect;  and  it  is  hereby  af- 
firmed." 

So,  viewing  this  case  from  whatever  stand- 
point you  may,  It  seems  to  me  that  under 
the  law  as  enacted  1^  the  Legislature,  and 
as  construed  by  this  court  and  by  the  courts 
of  appeals  for  more  than  a  half  a  century, 
there  Is  no  escape  from  the  condnsion  that 
the  trial  court  pn^rly  sustained  the  demur- 
rer to  the  petition. 

I  am  therefore  of  the  opinion  that  the 
Judgment  of  the  etrcnit  court  should  be  af- 
firmed. 


CCLBBRTSON  et  aL  v.  EDWARDS  et  aL 
(Supreme  Court  of  Missouri,  Division  No.  1. 
May  31,  1912.) 

1.  Taxation  (|  805*)— Tax  Titles— Actiok 

TO  Cancel  Deed — Laches. 

A  BUit  in  equity  to  cancel  a  tax  deed  com- 
menced 23  years  after  the  tax  sale,  by  the 
heirs  of  the  then  owner  is  barred  by  laches, 
though  it  was  alleged  that  the  ancestor  at  no 
time  bad  any  authorized  aseut  to  do  any  act 
that  would  in  any  way  estop  them  from  claim- 
ing tbeir  rights,  and  that  plaintiffs  employed 
counsel  and  commenced  the  suit  immediately 
upon  being  advised  of  their  interest  in  the  real 
estate,  and  upon  learning  the  facts  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |S  16d3-15OT;  Dec  Dig.  1 800.*] 

%  Taxation  (|  671*)— Tax  Sais— Sau  iir 

Bulk. 

A  tax  sale  of  land  in  bulk  is  not  ipso 
facto  void,  but,  where  the  land  is  so  situated 
that  it  would  sell  to  better  advantage  In  bulk, 
the  sheriff  has  discretion  to  so  sell  it 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Die-  i  1354;  Dec.  Dig.  |  671.*] 

8.  Taxation  (|  734*)— Tax  Deed— Action 
TO  Cancel— Sale  in  Solido. 

A  suit  Id  equity  to  cancel  a  tax  deed  on 
the  ground  that  the  land  was  sold  In  solido 
cannot  be  maiataiued  against  the  purchaser 
without  knowledge  that  the  sale  was  so  made. 


and  it  did  not  appear  that  the  then  owner  of 
the  land  was  injured  thereby,  or  that  such  sale 
was  an  abuse  of  the  sheriff's  discretion. 

(Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1470-1473;  Dee.  Dig.  |  734.*] 

4.  Taxation  (|  766*)— Tax  Dxbds— Pan- 

CHASB    BT   JUnan— AOKHOWUEDOKEHT  OF 

Deed. 

The  fact  that  a  circuit  judge  who  purchas- 
ed land  at  a  tax  sale  presided  over  the  court 
when  the  sheriff's  deed  waa  acknowledged  does 
not  make  the  deed  void. 

[Ed.  Note.— For  other  cases,  see  Taxattonii 
Cent.  Dig.  »  1528,  1529;  Dec  Dig.  !  766.*] 

5.  Taxation  ({  734*)— Tax  Salk— Recitals 
— Time  or  Saix. 

An  erroneous  recital  In  a  tax  deed  as  to 
the  date  of  the  sale,  showing  the  sate  to  have 
been  made  one  day  prior  to  the  advertised  time 
of  sale,  on  proof  that  it  was  actually  held  on 
the  advertised  date,  becomes  an  irregularity 
not  avoiding  the  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  1470-1473;  Dec  Dig.  |  734.*] 

6.  Taxation  (|  813*)— Tax  Titub— Acnoif 
to  Cancel  Deed— Judo  hent. 

In  a  suit  in  equity  to  cancel  a  tax  deed, 
where  the  deed  is  valid  as  to  the  defendaifta 
and  they  have  a  dear  record  title  to  the  land, 
the  trial  court  may  ascertain  and  decree  title 
to  them  in  fee  simple. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  I  16U;  Dec  Dig.  %  813.*] 

Appeal  from  Circuit  Court,  Pehiisoot  Coun- 
ty;  H.  C.  RUey,  Judge. 

Suit  by  Rebecca  Culbertson  and  others 
against  W.  C  Edwards  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  remanded,  with  directions. 

Action  to  cancel  a  sheriff's  deed.  The 
plaintiffs  are  the  heirs  at  law  of  Wm.  A.  Cul- 
bertson, Wm.  S.  Culbertson,  and  Robert 
L.  Williams.  The  action  involves  a  sec- 
tion of  land  In  Pemiscot  county  which 
was  sold  under  execution  upon  a  tax 
judgment  In  the  year  1882.  The  petition 
charges  that  the  tax  deed  was  made  to  the 
purchaser,  John  D.  Foster,  who  at  the  time 
was  Judge  of  the  circuit  court  of  said  county. 
It  further  charges  that  the  sale  to  Foster 
was  made  on  September  6,  1882,  whilst  the 
laud  was  advertised  to  be  sold  Septem6er  6k 
1882;  In  other  words,  that  the  sale  was  made 
one  day  ahead  of  the  time  fixed  in  the  notice 
of  sale.  As  another  ground  for  setting  aside 
the  sherlCTs  deed,  It  is  charged  that  the  land 
was  sold  In  bulk,  and  not  in  its  smallest  le- 
gal subdlTlslous  as  required  by  statute,  and 
that  it  sold  for  only  $20  when  it  was  worth 
$1,600.  The  petition  also  avers  that  their 
ancestors  mentioned  above  were  not  residents 
of  Missouri,  and  that  they  (the  idabitlfrg) 
brought  their  suit  as  soon  as  they  were  ad- 
vised that  they  had  any  Interest  la  the  land. 
This  suit  was  filed  in  March,  1905.  or  nrarly 
23  years  after  the  tax  sale.  By  their  prayer 
to  tbelr  petition  plaintiffs  ask  that  the  tax 
sale  be  set  aside,  "and  for  such  other,  fur- 
ther, and  different  relief  aa  in  equity  and 
good  conscience  plaintiffs  may  be  entitled  in 
the  premises."    Defendant's  answer  la  (1)  a 
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general  denial;  (2)  specific  denials  of  the  t1- 
lal  allegations  of  the  petition;  (3)  plea  In- 
nocent purchasers  for  vdlue;  (4)  the  five-year 
statute  of  limitations.  They  also  In  one  par- 
agraph of  the  answer  aver  that  they  claim 
the  fee«lmple  title  to  the  land,  and  ask  the 
trial  court  to  ascertain  and  determine  the  ti- 
tle thereto. 

The  Judgment  nisi  was  for  the  plaintiffs, 
and  defendants  have  appealed.  Respondents 
do  not  brief  the  case  here.  Points  made,  so 
far  as  necessary  for  the  final  determination 
of  the  case,  will  be  noted  in  the  opinion. 

Ward  *  OolUns,  for  appellants.  V.  J. 
Higgs  and  Farls  &  Oliver,  for  respondents. 

GRATES,  P.  J.  (after  stating  the  facts  as 
above).  1.  It  will  be  obserred  that  there  are 
but  thT«e  alleged  reasons  assigned '  by  the 
pUintUTa  for  canceling  the  deed:  (1)  Be- 
cause the  land  was  sold  In  solido:  (2)  be- 
cause the  purchaser  was  the  judge  of  the 
ooort  under  whose  judgment  the  land  was 
sold;  and  HSi  because  the  sale  was  made  one 
day  prior  to  the  day  fixed  by  the  notice  of 
sale. 

As  to  tile  first  ground,  it  la  evident  that 
tbe  petltim  falls  to  state  facts  sufilclait  to 
make  it  good  under  the  rule  announced  In 
Sbeltoa  V.  Franklin,  224  Mo.,  loc.  dt  363, 123 
S.  W.  IQOO,  ISO  Am.  St  B^.  537,  whereat  we 
said:  "Fnnn  the  cases  we  take  tbe  rule  to 
be  (1)  that  tbe  statute  is  directory;  (2)  that 
it  some  discretion  Is  allowed  the  officer; 
1^  that  an  abuse  of  this  discreti(m  may  be 
and  should  be  reviewed  by  tbe  court  either 
as  on  motion  or  direct  attack  by  a  Mil  In 
CQuity;  (4)  that  this  attack  should  be  made 
Ui  seasnuble  time;  (i^  that  the  abuse  ot  tbe 
sberilTa  discretion  by  a  sale  In  solido  is  only 
an  irregularity  which  may  render  the  deed 
and  sale  voUable  and  not  void.  To  these 
eonduslona  may  be  added  that  the  attack  by 
bill  In  equl^  Is  good  as  against  a  subsequent 
purchaser  with  knowledge  or  notice  of  tbe  un- 
warranted violation  of  tbe  sherltT^  discretion 
and  knowledge  or  notice  of  tbe  Injury  done 
the  execotkm  debtor  thereby.  So  that  under 
these  antboiities  tite  deed  in  aiustlon  is  not 
void  upcm  Its  fiace  for  tbe  reason  now  under 
discussion,  but  Is  only  voidable.  To  make  a 
caac,  the  plaintiff  would  have  to  show  (1)  a 
sale  In  aoUdo;  (2)  that  such  was  abuse  of  the 
discretiMi  lodged  with  the  sheriff;  (3)  conse- 
qocait  damage  and  iajuiy  to  the  judgment 
debtor;  (4)  a  seasonable  application  for  re- 
dress; and  (tf)  If  against  a  subsequent  gran- 
tee knowledge  and  notice  upon  his  part  of 
tbe  things  mentioned  in  the  preceding  para- 
graph, and  reiterated  in  the  first  three  num- 
beitd  subjects  in  tUs  paragraph."  Tbe  de- 
fendants in  the  case  are  not  the  pnr^sera 
at  the  tax  sal^  and  there  la  no  allegation  in 
the  bUl  that  they  bought  with  the  knowledge 
titat  tile  sheriff  bad  abused  his  discretion  in 
selling  the  land  In  soUdo.  But  In  this  regard 
the  bill  Is  aided  by  the  ansvrer,  which  8g;>e- 
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clfically  pleads  that  defendants  purchased 
without  such  knowledge. 

[1]  But,  whilst  this  Is  true,  yet  there  is  no 
allegation  In  the  bill  which  Indicates  "a  sea- 
sonable application  for  redress."  This  suit 
was  brought  23  years  after  the  sale,  and  the 
only  reason  for  the  delay  assigned  in  the  pe- 
tition is:  "Plaintiffs  further  state  that  at 
the  time  of  ttie  sale  of  tbe  land  herein  de- 
scribed and  referred  to  that  the  said  Wm.  A. 
Culbertson,  Wm.  S.  Culbertson,  and  Robert 
L.  Williams  were  nonresidents  of  the  state  of 
Missouri,  and  were  at  all  times  up  to  the 
date  of  the  sale  of  the  land  nonresidents, 
and  up  until  their  respective  deaths,  and  at 
□0  time  did  they  bare  any  agent  to  do  any 
authorized  act  or  thing  that  would  in  any 
way  estop  them  from  claiming  or  ascertain- 
ing their  rigbts  or  in  any  way  deprive  these 
plaintiffs  from  so  doing,  and  that  these 
plaintiffs  herein  employed  counsel  to  insti- 
tute this  proceeding  Immediately  upon  being 
advised  of  their  interest  in  the  real  estate 
aforesaid  and  of  learning  the  facts  herein  set 
out."  These  facts,  even  if  true,  could  not 
excuse  a  delay  of  23  years.  The  Shelton- 
Franklin  Case  is  one  in  which  all  the  ques- 
tions were  thoroughly  threshed  out  by  this 
court,  and  under  it  the  bill  In  this  case  is  at 
least  defective  in  the  particular  above  men- 
tioned. But  we  need  not  rest  a  reversal  of 
this  judgment  upon  this  ground.  The  whole 
record  Is  against  plaintiffs.  We  therefore 
take  several  contentions  made  by  them  in 
order. 

[2,  )]  2.  The  proof  shows  a  sale  in  solido 
but  it  falls  to  show  that  these  defendanth 
had  any  knowledge  of  tbe  fact  that  the  sale 
was  80  made,  or  any  knowledge  of  tbe  fact 
that,  If  so  made,  tbe  then  owners  of  the  land 
had  been  Injured  thereby.  On  the  contrary, 
the  proof  affirmatively  shows  that  these  de- 
fendants (who  were  subsequent  grantees  of 
the  tax-sale  purchaser)  had  no  knowledge  of 
the  fact  that  the  land  was  so  sold.  Other 
proof  further  shows  that  land  so  situated 
would  have  sold  to  a  better  advantage  In 
solido  than  In  small  tracts.  In  such  case  the 
sheriff  In  his  discretion  conld  bo  sell  it.  The 
case  was  tried  before  the  Shelton-Fraidclln 
Case,  and  the  trial  court  evidently  took  the 
position  that  a  sale  In  solido  ipso  facto  void- 
ed tbe  deed  SnCh  is  not  the  law.  Later 
cases  have  followed  the  Shelton-Franklln 
Case  on  the  question  here  involved.  Sbelton 
V.  Horrell,  232  Ho.  358,  184  8.  W.,  loc  cit 
990,  137  S.  W.  264;  Oriffln  T.  Franklin.  224 
Mo.  667,  123  S.  W.  1092;  Turner  v.  Hunter, 
225  Mb.  71,  123  S.  W.  1007.  We  can  any  In 
this  case  as  Lamm,  X,  said  in  Griffin  v. 
Franklin,  224  Mo.,  loc.  dt  682,  123  S.  W. 
1096:  ''In  the  case  at  bar  the  petition  alleg- 
ed that  the  land  was  sacrificed  1^  stiUng  en 
masse,  but  plaintlfl  Introduced  no  proof  to 
sustain  tbe  allegation.  The  defendant,  how- 
ever, assumed  the  laboring  oar  In  showing 
that  no  injury  resulted  to  tlie  landowner  by 
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putting  np  tbe  property  at  vendue  In  bulk 
and  knocking  It  down  to  tbe  highest  bidder 
In  that  form."  The  positive  evidence  in  this 
case  is  that,  owing  to  the  worthlessness  of 
the  lands  In  question  at  tliat  tim^  sales  in 
bulk  got  better  results  than  sales  <^  smaller 
portions  thereof.  The  plaintiff  in  the  case 
at  bar  made  no  proof  upon  the  question,  and 
let  the  case  rest  upon  defendant's  proof.  On 
the  facts,  therefore,  the  finding  should  have 
been  for  defendants. 

[4]  8.  The  flicts  are  that  John  D.  roster 
was  the  circuit  judge  and  bought  tbe  land 
at  the  tax  sale,  and  that  he  presided  over 
the  court  when  the  shOTllTs  deed  was  ac- 
knowledged. This  does  not  make  tbe  deed 
void  under  the  det^ons  of  this  state.  In 
Lewis  V.  Cnrry,  74  SIo.,  loc  clt  62.  this 
conrt  said:  "There  is  no  oblectlon  to  the 
sheriff's  deed  because  of  Its  aclmowledg- 
m&att  either  as  to  form  or  substance.  The 
acknowledgment  was  not  taken  before  tbe 
Honorable  Samuel  Richardson,  one  of 
tbe  grantees  of  tbe  deed,  but  was  taken 
before  the  court  over  which  Judge  Rich- 
ardson presided.  McGlure  v.  UcClurg,  63 
Mo.  178.  As  the  deed  had  to  be  acknowl- 
edged In  open  court,  it  of  necessi^  bad  to 
be  acknowledged  tn  the  court  ftom  whence 
execution  issued,  dse  the  acknowledgment 
conld  not  have  been  taken  at  all,  since  tbe 
statute  does  not  authorize  the  Judge  of  an 
adjoining  circuit  to  be  called  in  to  elt  and 
bold  court  for  the  mere  purpose  of  taking 
the  acknowledgment  of  a  sheriff's  deed. 
Thrae  conditions  snfQdently  show  that  the 
rule  ordinarily  applicable  where  an  acknowl- 
edgment is  taken  before  an  individual,  as 
for  Instance,  a  notary,  who  is  named  as  a 
grantee  In  the  deed,  does  not  apply  to  cases 
of  this  sort"  In  the  Lewis  Case,  supra, 
there  was  a  Judgment  of  the  circuit  court 
foreclosing  a  mortgage.  Judge  Richardson 
was  one  of  the  purchasers  at  the  sale  and 
one  of  the  grantees  In  the  deed.  The  sheriff 
admowledged  the  deed  before  the  court 
over  which  Judge  Richardson  was  then  pre- 
siding. The  language  above  quoted  was 
upon  these  facts.  This  ruling  precludes  the 
plaintiffs  upon  this  point  In  their  petition. 

[I]  4.  Next  It  is  urged  in  tbe  petition  that 
tbe  sale  was  made  one  day  prior  to  the  ad- 
vertised date.  Upon  this  question  the  trial 
court  found  against  the  plaintiff  Proof 
was  taken,  and  tbe  court  found  that  the  sale 
was  actually  made  on  September  6,  18S2. 
Under  this  proof  the  court  could  not  have 
well  fbund  otherwise^  The  recitation  In  the 
tax  deed  of  September  5th  as  the  day  of 
the  sale  was  a  mistake  This  question,  like 
the  one  last  discussed,  has  received  elaborate 
consideration  by  Judge  Bliss  In  Buchanan 
V.  Tracy  et  al.,  45  Mo.,  loc.  dt  442,  whereat 
he  concluded  a  long  discussion  of  the  point 
thus:  "But  it  does  not  follow  that  every  es- 
sential fact  of  transaction  must  be  recited 
truly  In  all  its  details,  and  that  a  mistake  of 
date  Is  the  same  as  a  total  omission.  This 


would  exclude  tbe  toleraUon  of  any  derifAl 
errdt,  and  would  be  contrary  to  onr  whole 
system.  When  a  date  Is  material.  Is  the  es- 
s«ioe  of  the  act,  it  must  be  truly  glvm;  but 
this  sale  would  be  Just  as  lawful  on  the  4th 
as  on  the  6th.  A  distinction  should  be  made 
between  a  total  omission  of  a  necessary  re- 
cital, or  betwem  such  error  in  It  as  would 
raider  the  proceeding  Invalid,  and  a  clerical 
mistake  that  in  no  way  affects  the  Instru- 
ment on  its  face.  Such  was  the  mistake  con- 
sidered in  the  case  «f  Stewart  v.  Severance 
[43  Mo.  322.  97  Am.  Dec.  392];  and  I  can 
see  no  grounds  for  tbe  alleged  difference  be- 
tween the  clOTical  error  of  a  sheriff  and 
c1«k.  The  same  reasons  bold  why  the  pur- 
chaser should  not  be  affected  by  the  one 
as  tbe  other.  The  recitals  are  not  his 
acts,  and  bis  deed  Is  good  upon  Its  face. 
The  term  refers,  not  so  much  to  the  charac- 
ter of  the  officer  who  makes  the  mistake,  as 
to  tiie  character  of  tbe  mistake;  and  the 
principle  Involved  In  that  case  Is  precise- 
ly the  same  as  in  this.  The  statute  as  ex- 
pressly requires  the  date  of  the  Judgment  to 
be  given  as  the  time  of  the  sale,  and,  be- 
sides, an  error  of  the  clerk  in  the  date  of 
the  Judgment  Is  almost  of  necessity  carried 
by  the  sheriff  into  the  deed-  The  fact  of  a 
Judgment  duly  rendered,  and  the  fkct  of  a 
public  sale  during  a  term  ct  court,  are  both 
materlaL  They  are  the  foundation  of  tbe 
shea's  deed,  and  It  is  worthless  without 
reciting  them.  But  it  is  not  materia!  wheth- 
er the  Judgment  be  taken  or  tbe  sale  be 
made  one  day  or  another  of  the  term ;  hoice 
tbe  mistake  In  the  exact  day  is  an  Imma- 
terial one.  It  harms  no  one.  In  the  case 
at  bar  the  deed  shows  upon  its  face  tbac  the 
proceedings  were  1^1  as  they  were  In  fact, 
and  mere  clerical  errors,  to  which  all  officers 
are  liable,  should  not,  upon  an  immaterial 
point,  be  permitted  to  Invalidate  a  regular 
proceeding."  Under  the  law  as  stated  by 
Judge  Bliss,  there  is  nothing  in  this  cont^- 
tion  of  plaintiffs  and  the  trial  court  was 
evident^  of  tbe  same  opinion.  Trom  this 
it  follows  that  the  Judgment  nisi  must  be 
revoned,  and  the  only  question  Is  as  to 
whether  or  not  we  should  go  farther.  That 
question  we  take  next. 

[1]  6.  Defradants,  Wm.  R.  Edwards,  and 
Bai  K.  Edwards,  ask  ih  thdr  answer  that 
the  court  ascertain  and  determine  the  title 
to  this  land  ai^  pray  that  they  be  dedared 
to  be  the  owners  thowf.  Should  this  be 
done?  We  think  so.  The  facts  are  these: 
Wm.  R.  Edwards  bought  the  land  at  ad- 
ministration sale,  had  in  winding  up  the 
estate  of  John  R.  Fostw.  He  took  tbe  title 
In  his  name  as  trustee  ftir  his  two  mms,  Wm. 
R.  and  Ben  E.,  who  were  then  minors.  He 
makes  no  claim  to  the  land  as  his  own.  If 
tbe  tex  deed  Is  good  as  to  tbe  defendants, 
as  we  have  held,  then  they  have  a  clear 
record  title  to  tbe  land.  We  ehal!  not  dis- 
cuss tbe  statute  of  limltetions,  because  it 
cannot  be  said  that  23  years  is  a  reasonable 
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time  In  wbidi  to  attat^  what  may  be  deem- 
ed a  Tollable  tax  sale  or  deed.  Tbe  trial 
lunrt  sbonld  have  decreed  title  In  the  two 
drfendantB,  'Wm,  B.  and  Ben  K.  Bdwarda. 
That  tblB  may  yet  be  done,  we  will  leretae 
tbe  presmt  Judgm^t  and  remand  tbe  cause, 
wltb  dtrectlonB  to  tbe  circuit  conrt  to  wter 
up  a  proper  decree  aacertalning  and  deter- 
mlDlne  the  title  to  the  land  In  dispnte  to  be 
bi  tbese  two  defoidants,  and  decreeing  tbe 
tttle  to  be  in  tliem  in  fee  simple.  All  cod- 
cnr;  VAUJAMT.  J.,  In  resnlt  only. 


SMITH  V.  SMITH. 
(Kansaa  (Sty  Goart  of  Appeals.  MiasonrL 
May  27.  1912.) 

DivoitcE  <{  151*)— Procedtjbt— Nbw  Tbial. 

In  an  action  for  divorce,  where  the  plain- 
tiff by  fraud  prevented  defend&nt  from  appear- 
isK  at  trial  and  secured  a  default  judgment, 
defendant  was,  despite  Rev.  St.  1909,  |  23S1, 
prohibitioK  the  trial  court  from  settins  aside 
a  judgment  for  divorce,  entitled  to  a  new  trial 
apoa  her  motion  filed  two  days  after  Judgment 
and  heard  at  the  same  term  of  court;  motion 
for  Dew  trial  being  filed  within  the  four  days 
allowed  by  section  2026,  and  based  on  fraud 
which  is  made  a  ground  (or  new  trial  by  sec- 
tion 2022. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  a  509-518;  Dec  Dig.  {  IQl.*] 

App^I  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

Action  by  Slgel  E.  Smith  against  Beatrice 
M.  Smith.  From  an  order  granting  defend- 
ant a  new  trial,  plaintiff  appeals.  Affirmed. 

Horace  H.  Blantcm,  of  Kansas  City,  for 
appellant  Hoghes  ft  Whltsett,  of  Kansaa 
CiQr,  for  rewondent. 

JOHNSON,  J.  Jnly  28.  1910.  plalntUf  In- 
stituted a  wait  for  divorce  In  the  circuit 
court  of  Jackson  county,  alleging  facts  whlcb, 
U  tm^  would  entitle  hbn  to  a  decree.  An- 
SDBt  5,  191<^  d^ndant  filed  an  answo:,  put- 
ting in  issue  the  allegaliona  of  the  petition 
and  also  a  cross<blll  aiding  facts,  which, 
If  true,  would  entitle  her  to  a  divorce. 
March  8,  10U,  plaintiff  filed  his  reply,  and 
on  March  23,  1911,  the  tause  came  on  for 
bearing,  and  the  following  decree  was  ren- 
dered: "Now,  on  thto  23d  day  of  March. 
ISU,  thia  cause  coming  on  regularly  for 
bearing,  the  plaintiff  appearing  In  person 
and  by  attom^s  H.  H.  Blanton,  C  B.  Ad- 
uaa,  and  the  defendant,  although  duly  snm- 
Booed,  not  ajvearlng  either  in  person  or  by 
attorney,  and  this  cause  being  submitted  to 
tbe  court  on  the  ideadlngs  and  evidence,  the 
Court,  baring  duly  considered  the  same,  finds 
all  tbe  issues  arising  under  the  petition,  and 
dtfendants  cross-bill  and  plalntlfTa  reply 
tiureto,  for  tbe  plaintiff  and  against  the  de- 
fendant, and  that  idalntiff  is  the  innocent 
and  Injured  party  and  entltted  to  be  divorced 
from  defendant,  and  tbe  court,  with  tbe 


consent  of  the  plaintiff  fnrther  finds  that 
defendant  is  entitled  to  have  ha  formor 
name,  Beatrice  M.  HltcfaeU,  restored  to  her. 
Wherefore,  it  la  the  conrt  ordered,  ad- 
judged, and  decreed  that  the  bonds  of  matri- 
mony heretofore  'wiaHTig  between  plaintiff 
and  d^endant  be  and  the  same  are  hereby 
forever  dissolved,  and  that  defradant's  for- 
mer name,  Beatrice  M.  Mitchell,  be  restored 
to  her,  and  that  all  costa  of  tbls  cause  be 
taxed  against  defendant,  and  that  ucecution 
issue  therefor."  Two  days  after  this  decree 
was  rendered,  and  at  the  same  tenn  of  court, 
defendant  filed  a  motlcm  designated  a  "mo- 
tion to  set  aside  decree  of  divwce"  In  which 
she  asked  that  a  new  trial  bi  granted  on  the 
ground  of  fraud  and  dec^t  practiced  on  her 
by  plaintiff  by  which  she  was  prevented  from 
appearing  at  the  trial  and  prraenting  her 
side  of  the  case.  The  facts  alleged,  if  true, 
show  tliat  she  was  the  innocent  rictim  of 
a  palpable  fraud.  Plaintiff  filed  a  "plea  to 
the  Jurisdiction  of  the  court,"  which,  treat- 
ing defffiidant's  motion  as  a  petition  for  re- 
view of  a  Judgment,  attacked  the  Jurisdic- 
tion of  the  court  to  entertain  the  motion  on 
the  ground  that  section  23S1,  Rev.  Stat  1909, 
prohibits  the  trial  court  from  setting  aside 
a  Judgment  for  divorce  on  petition  for  re- 
riew.  The  court  heard  these  motions  April 
S,  1911,  and  entered  an  order  and  Judgment 
snstalning  defendant's  motion  and  granting 
a  new  trial.  A  motion  to  set  aside  tills  or- 
der then  was  filed  by  plaintiff  and  was  over- 
ruled, and  an  appeal  was  allowed  plaintiff 
April  8,  1911.  All  of  these  proceedings  were 
bad  at  the  term  at  which  the  Judgment  for 
divorce  was  rendered. 

The  purpose  and  function  of  section  2381, 
Bev.  Stat  1909,  are  explained  in  the  cases 
cited  in  the  brief  of  plaintiff.  Smith  v. 
Smith,  20  Mo.,  loc.  clt.  170 ;  Chllds  v.  Chllds, 
11  Mo.  App.  395 ;  Salisbury  v.  Salisbury,  92 
Mo.  683,  4  S.  W.  717;  Nave  v.  Nave,  28 
Mo.  App.  505 ;  Hansford  v.  Hansford,  34  Mo. 
App.  262;  Richardson  v.  Stowe,  102  Mo., 
loc.  cit  44,  14 'S.  W.  810;  Smith  v.  Smith. 
48  Mo.  App.  612 ;  Cole  v.  Cole,  89  Mo.  App. 
228 ;  Elliott  v.  Elliott,  135  Mo.  App.  42,  115 
S.  W.  486;  Lleber  v.  Lieber  (Sup.)  143  8. 
W.  458 ;  Dorrance  v.  Dorrance  (Sup.)  148  S. 
W.  94.  And.  If  defendant's  motion  should 
be  regarded  either  In  form  or  substance  as 
a  petition  for  review,  we  would  hold  that 
the  trial  court  was  without  jurisdiction  to 
entertain  It  But  there  is  nothing  In  this 
statute  nor  in  any  of  the  cases  relied  on  by 
plaintiff  to  prevent  the  defeated  party  in 
a  divorce  suit  from  atta<^ing  the  judgment 
by  motion  for  a  new  trial,  and,  if  such  mo- 
tion 18  overruled,  ftom  prosecuting  an  ap- 
peal. Indeed,  section  2380,  Bev.  Stat  1909, 
contemplates  that  an  appeal  may  be  taken 
in  divorce  causes  as  in  ottiers,  snbject  only 
to  the  restriction  that  the  appeal  must  be 
grauted  during  the  term  at  which  the  Judg- 
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Dwnt  or  order  appealed  from  was  r«iidered. 
Section  2022.  Bbt.  Stat  lOOD,  provides:  "In 
every  caoe  iriiere  tlMre  has  beoi  a  mistake 
or  Burpdae  of  a  par^,  Ua  agent  or  attor- 
ney, or  a  mladlrectlon  of  Uw  Jury  by  the 
ODurt,  or  fraud  and  deo^t  practiced  by  one 
party  on  the  other,  or  the  court  is  satisfied 
that  perjury  or  n^take  has  been  commit- 
ted by  a  witness,  and  is  also  satisfied  that 
an  ImpropOT  verdict  m  finding  was  occasion- 
ed by  any  sodi  matters,  and  that  the  party 
has  a  Jnst  cause  of  action,  or  of  defense, 
it  shall,  oa  motlim  of  the  proper  party,  grant 
a  new  trial,  and,  if  necessary,  permit  the 
pleadings  to  be  amended  on  soch  terms  as 
may  be  Just**  Tho  motion  filed  by  defrad- 
ant,  in  effwt,  was  a  motion  for  a  new  triaL 
It  waa  filed  in  the  time  required  by  statute 
(section  2025)  and  all^!;ed  one  of  the  grounds 
specified  In  section  2022,  viz.,  "fraud  and  de- 
ceit practiced  by  one  party  on  the  other" — 
in  this  case  fraud  and  deceit  practiced  by 
plalntUf  on  deftodant 

There  ia  no  merit  In  the  appeal,  and  tlK 
Judgment  is  affirmed.  All  concur. 


HOOPBB  V.  STANDARD  UFE  &  ACCI- 
DENT INa  CO. 

(Kansas  dts  Court  of  Appeals.  Mtosoori. 
Jane  3,  1912.   Rehenriag  Denied 
June  17,  1012.) 

1.  IN^UBANCE  (§  449*)  —  POUOT  —  "DEATH 

FBOM  Accident." 

Where  a  man  is  so  afflicted  tbat  be  will 
die  from  Buch  affliction  within  a  very  short 
time,  yet  if,  l)y  some  accidental  meanB,  bis 
death  is  caused  sooner,  tt  will  be  a  death  from 
"accident,"  within  the  meaning  of  the  terms 
of  an  accident  insurance  policy. 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1162;  Dec.  Dig.  |  440.* 

For  other  defiidtlons,  see  Words  and  Phras- 
es, vol.  1,  pp.  62-70;  voL  8,  p.  7560.] 

2.  Evidence  (|  126*)— Accident  Insubanoe. 

In  an  action  on  an  accident  insurance  pol- 
icy, the  exclusion  of  evidence  tbat,  after  the 
insured  had  been  carried  into  his  house,  and 
within  80  mlnates  after  he  f^  he  complaiBed 
of  his  arm  hurting,  and  .stated  that  he  fell  in  a 
street  car  and  hurt  his  arm,  was  not  errone- 
ous, though,  under  the  circumstances,  he  could 
hardly  have  fabricated  a  statement  as  to  his 
fall,  with  a  view  to  placing  himself  in  position 
for  a  claim  on  the  iosarance  policy. 

[Ed.  Note.— For  other  cases,  see  B^dence, 
Cent.  Dig.  Si  372-^76;  Dec.  Dig.  i  126.*] 

3.  Trial  (S  251*)— iNSTBtrcTiONS— Issues. 

Where,  in  an  action  on  an  accident  insur- 
ance policy,  the  issue  was  whether  the  insur- 
ed's fall  was  caused  from  apoplexy,  or  wheth- 
er insured  fell,  causing  spoplexy,  it  was  error 
to  instruct  that  the  plaintiff  could  not  re- 
cover if  the  insured  was  stricken  with  apo- 
plexy while  riding  In  the  street  car,  without 
adding  that,  in  order  to  bar  recovery,  he  must 
have  been  stricken  before  be  feU. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent 
Dig.  M  587-696;  Dec.  Dig.  |  251.*] 

4.  iNSDRAncE  (S  6^*)— Accident  Insubancb 
— Instkuctions. 

Likewise,  it  was  error  to  instruct  that, 
"regardless  of  all  other  questions  in  the  case," 


plaintiff  could  not  recover  If  insured's  death 
was  caused  by  apoplexy,  resulting  from  a  dis- 
eased condition  of  his  body,  without  also  stat- 
ing that,  in  order  to  bar  recovery,  the  ap- 
oplexy must  not  have  been  caused  by  his  fall, 
especially  in  view  of  the  quoted  words. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  1556,  1771-1784;  Dec:  Dig.  i 
609.*] 

S.  Apfeai,  and  Ebror  (|  302*)— Pbbsehta- 
TioN  Bblow— Motion  roe  Ngw  Teiai/— Iw- 

SFRUCTIONS. 

An  allegation,  in  a  motion  for  a  new  trial, 
tbat  the  c<nirt  erred  in  giving  erroneous  and 
improper  Instructions  on  Uie  part  of  defendant 
waa  sufficient  to  preserve  for  review  objec- 
tions to  specific  instructionB. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  1744-1762;  Dec.  Dig.  i 
302.*] 

Appeal  from  Circuit  Court,  Jackson  Coanr 
ty;  J.  E.  Goodrich,  Judge. 

Action  by  Bfory  C.  Hooper  against  the 
Standard  Life  A  Accident  Insurance  Compa- 
ny. From  a  judgment  for  defendant,  plain- 
tiff appeals.   Reversed  and  remanded. 

Fyl£e  ft  Snider,  of  Kansas  City,  for  appel- 
lant. Warner,  Dean,  McLeod  &  Tlmmonds, 
of  Kansas  City,  for  respondent 

ELLISON,  J.  Plaintiff  is  the  widow  of 
William  H.  Hooper,  who  died  on  the  Slat  of 
March,  1909.  He  left  what  Is  known  as  an 
accident  policy,  issued  to  him  by  the  defend- 
ant company,  for  the  sum  of  $2,000,  payable 
to  idalntiff.  She  brought  this  action,  alles- 
Ing  the  death  to  have  resulted  from  an  acci- 
dent The  death  waa  not  disputed ;  but  de- 
fendant denied  It  was  caused  by  an  accident. 
The  Jndgmoit  In  the  trial  court  was  for  the 
defendant 

It  appears  that  deceased,  who  at  his  death 
waa  about  65  years  of  age,  was  a  large  man, 
w^ghlng  more  than  200  pounds,  and  In  ap- 
pearance was  robust,  strong,  and  healthy. 
Bat  as  shown  by  post  mortem  examination, 
he  was,  In  fact  diseased  In  brain,  heart  and 
arteries,  and  the  immediate  canse  of  his 
death  was  cerebral  hemorrhage. 

He  was  an  employ^  in  a  large  mercantile 
establishment  In  Kansas  City,  and  on  tiie 
evening  of  the  23d  of  Mardi.  1009,  about 
dark,  was  riding  to  his  home  In  a  street  car, 
which  passed  his  house  at  Twenty-Seventh 
street  and  Brooklyn  avenue.  As  the  car 
came  near  to  the  comer,  and  while  yet  In 
motion,  he  got  up  from  his  seat,  presumably 
to  alight,  when  he  either  sank  or  fell  to  the 
floor.  Passengers  came  to  his  asslatanee, 
helped  him  from  the  car,  and  carried  him 
into  bis  house  and  laid  him  on  a  sofa.  He 
lingered  about  a  week,  when  he  died  on  the 
31st,  as  stated.  The  passenger  who  first 
went  to  his  assistance  spoke  to  him,  and  he 
did  not  answer.  He  could  not  walk;  but,  as 
they  got  to  the  door  of  the  car  with  him,  lie 
said  he  could  not  use  one  of  his  legs. 

Plaintiff's  position  is  that  he  accidentally 
fell  In  the  car,  whereby  he  ruptured  a  blood 
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vessel  !n  the  bratn  ana  thereby  died.  De- 
fendant insists  there  was  no  accident,  but 
that  deceased  was  suddenly  stricken  with 
apoplexy,  whereby  he  sank  to  the  floor  of 
the  car,  and  thereafter  died  from  natural 
cause. 

[11  Notwithstanding  Hooper  wag  fatally 
diseased  In  heart  and  brain,  and  notwlth- 
f^andiug  his  death  was  from  apoplexy,  yet  if 
he  accidentally  f6U  In  the  car  and  ruptured  a 
Mood  ressel,  which  caused  the  apoplectic 
ctrobe,  his  death  would  be  accounted  as  ac- 
cidental. For,  if  a  man  is  so  afflicted  that 
be  will  die  from  such  affliction  within  a  few 
hours,  yet  If,  by  some  accidental  means,  his 
death  is  caused  sooner,  it  would  be  a  death 
from  accident. 

It  was  therefore  an  important  question  of 
fact  whether  he  accidentally  fell  In  the  car, 
thereby  causing  a  rupture  of  a  blood  vessel, 
whereby  apoplexy  resulted.  There  was  evi- 
dence tending  to  prove  a  rough  or  sunken 
place  in  the  street  railway  track  at  the  point 
where  he  was  seen  to  arise  from  his  seat  In 
the  car,  which  caused  It  to  "hirch"  In  pass- 
ing over,  and  there  was  evidence  that  he  fell 
down,  as  distinguished  from  sinking  down; 
that  he  fell  across  the  aisle,  striking  a  seat 
on  the  opposite  side.  His  arm  was  hurt  at 
the  elbow  and  showed  a  bruised  place,  which 
gave  him  pain. 

[2]  In  this  condition  of  the  case,  there  was 
an  offer  of  proof  by  plaintiff,  as  a  wftness  In 
ber  own  l>ehalf,  as  a  part  of  the  res  gestffi, 
that  after  deceased  had  been  carried  Into  his 
houBe  and  laid  on  the  sofa,  and  "within 
thirty  minutes  after  the  occurrence  in  the 
car,  he  complained  of  his  arm  hurting  him, 
and  stated  that  he  fell  In  the  car  and  hurt 
bis  arm."  On  defendant's  objection,  the  of- 
fer was  refused  by  the  court. 

The  whole  of  what  happens  or  transpires 
—that  ia,  the  res  gestae — does  not  always  ap- 
pear to  the  eyes  of  witnesses.  Sometimes 
words  spoken  by  an  actor  In  the  transaction 
daring  Its  performance  are  a  part  of  It  and 
Berve  to  explain  It.  When  an  act  Is  immedi- 
ately accompanied  with  the  words,  it  Is  easy 
to  Bee  that  It  takes  both  to  make  up  the 
whole  res  gestte.  It  la  when  there  Is  appre- 
ciable time  between  the  thing  which  has 
happened  and  the  words  which  are  spoken  of 
it  that  difficulty  has  arisen.  The  thing  to 
avoid  is  the  allowance  of  a  made-up  or  a 
colored  or  highly  exaggerated  story;  for,  or- 
dinarily, what  a  man  says  In  his  own  favor 
ought  not  to  be  allowed  as  evidence  against 
his  adversary.  With  this  In  view,  courts 
bare  not  always  allowed  the  matter  of  a 
short  time  Intervening  to  prevent  what  one 
has  said  of  an  occurrence  being  received  In 
evidence,  where  the  circumstances  connect 
the  two  and  also  show  fabrication  to  be 
blghly  improbable.  In  a  leading  case  in 
thin  state,  which  seems  not  to  have  been 
questioned,  it  la  said,  by  Wagner,  J.,  that: 
"Where  a  declaration  is  made  by  a  deceased 
person  contemporaneously,  or  nearly  bo,  with 


a  main  event,  by  whose  consequence  It  Is  a1* 
leged  he  died,  as  to  the  cause  of  that  event 
though  generally  the  declarations  must  be 
cotemporaneoua  with  the  event,  yet,  where 
there  are  any  connecting  clrcnmstancefl,  th^ 
may,  even  when  made  some  time  afterward, 
fonn  a  part  of  the  whole  res  gestse."  Bronn- 
eU  V.  Pacific  Hy.  Co.,  47  Mo.  239.  In  that 
case  the  time  of  Brownell's  declaration  Is 
not  given  any  more  definitely  than  as  "short- 
ly after  the  accident,"  and,  again,  as  "imme- 
diately after  the  accident,  when  Brownell 
was  restored  to  consdousness."  In  State  v. 
Gabriel,  88  Mo.  631,  639,  It  Is  said  that  there 
are  no  "limits  of  time  within  which  the  res 
gest£e  can  be  arbitrarily  confined  "  and  that 
"they  vary,  in  fact,  with  each  particular 
case."  And,  again,  that,  even  though  made 
after  the  occurrence,  "where  such  statements 
were  plainly  not  self-serving,  but  the  usual 
and  natural  utterances,"  they  are  competent 
In  State  v.  Martin,  124  Mo.  514,  28  S.  W.  12. 
a  man  was  stabbed  and  cried  out,  so  that  a 
man  ran  to  his  relief,  and  then  ran  a  block 
and  a  half  for  a  physician,  who,  he  found, 
could  not  come.  He  then  ran  back  and  found 
a  policeman  with  the  wounded  man.  The 
policeman.  In  the  presence  of  this  man,  then 
asked  him  who  did  it,  and  was  told.  The 
court  held  the  declaration  admissible,  and 
called  attention  that  the  answer  was  given 
In  the  presence  of  the  man  who  first  went  to 
his  relief,  remarking  that  "no  sensible  man 
would  reject  such  evidence  In  his  own  af- 
fairs." 

Within  the  limit  of  these  general  state- 
ments of  the  law,  there  is  much  basis  for 
plaintiffs  claim  that  her  offer  of  proof  should 
have  been  received.  While  deceased  was  not 
unconscious  after  the  time  he  was  taken  to 
the  end  of  the  car,  his  condition  was  such, 
while  being  carried  to  his  house  and  for 
some  time  after  he  was  placed  upon  the 
couch,  as  to  appear  imreasonable  that  he 
could  have  fabricated  a  statement  as  to  his 
fall,  with  a  view  to  placing  himself  in  posi- 
tion for  a  claim  on  this  accident  policy. 

But  the  application  of  the  law  which  the 
Supreme  Court  has  made,  to  certain  facts, 
we  think  justified  the  trial  court  In  reject- 
ing the  offer.  The  case  of  Leahey  v.  Casa 
Ave.  &  F.  G.  Ry.  Co.,  97  Mo.  165,  10  S.  W. 
58,  10  Am.  St.  Rep.  300,  la  like  the  case  at 
bar  In  material  respects.  There  ft  boy,  11 
years  old,  either  stepped  off  a  moving  street 
car,  or  was  frightened  off  by  the  driver.  He 
fell  under  the  wheel  and  was  fatally  Injur- 
ed. He  was  carried  to  a  nearby  bouse  and 
laid  on  a  couch,  and  within  10  minutes  of 
the  accident,  In  answer  to  a  question  as  to 
how  he  came  to  be  hurt,  said  the  driver 
kicked  him  off  the  car  step.  Testimony  as 
to  this  declaration  was  held  Inadmissible. 

That  case  practically  is  affirmed  In  RuBch- 
enberg  v.  Railway  Co.,  161  Mo.  70,  61  S.  W. 
626;  Barker  v.  Railway  Co.,  126  Mo.  143, 
28  S.  W.  866,  26  L.  R.  A.  843,  47  Am.  St. 
Rcs>.  646;  State  v.  Hendricks.  172  Mo.  6M» 
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67%  78  S.  W.  194 ;  and  Rednum  t.  Railway 
Go..  185  Mo.  1,  84  S.  W.  26.  106  Am.  St 
Rep.  5Sa 

[S,  4]  We  regard  plalntUTa  exception  to  the 
two  following  instructionst  given  for  defend- 
ant, as  well  taken,  viz.: 

"(3)  The  court  Inatructs  the  Jury  that,  If 
you  shall  believe  from  the  evidence  that  Mr. 
Hooper  was  stricken  with  apoplexy  while 
riding  in  the  street  car,  and  that  he  was  so 
stricken  either  while  sitting  In  his  seat,  or 
in  an  attempt  to  arise  therefrom,  and  that 
such  apoplexy  caused  bis  death,  then  it  is 
your  duty  to  return  a  verdict  in  favor  of  the 
defendant. 

"(4)  If  you  shall  believe  from  the  evi- 
dence that  the  death  of  Mr.  Hooper  was 
caused  by  apoplexy,  resulting  from  a  dis- 
eased condition  of  bis  body,  It  is  your  duty 
to  retnm  a  verdict  In  favor  of  the  defend- 
ant, regardless  of  all  other  qoestlonB  In  the 
case." 

These  Instructions,  when  applied  to  the  ev- 
idence, were  practically  peremptory  to  find  a 
verdict  for  defendant.  It  was  conceded  all 
around  that  deceased  was  stricken  with  ap- 
oplexy while  riding  In  a  street  car,  from 
which  he  afterwards  died.  But  plalntUTs 
theory  is  that,  either  while  In  the  act  of 
arising  from  his  seat,  or  after  he  had  arisen, 
he  accidentally  fell,  cansing  the  apoplexy. 
The  peculiar  nature  of  the  evidence,  we 
think,  requires.  In  fairness  to  plalntlfF,  that 
a  qualification  be  made  to  No.  8,  to  the  ef- 
fect that  he  must  be  found  to  have  been 
stricken  before  he  fell. 

So  It  Is  clearly  necessary  to  guall^  No.  4. 
Deceased,  no  doubt,  died  from  apoplexy, 
caused  by  a  diseased  condition — that  Is,  he 
would  not  have  died  but  for  that  condition 
— and  therefore,  under  the  terms  of  the  In- 
struction, the  verdict  must  be  for  defendant 
And  yet  according  to  the  evidence  for  plain- 
tiff, if  the  accident  of  his  falling  had  not 
liaiv>ened,  he  still  would  not  have  been 
stricken  with  apoplexy.  The  effect  of  the  in- 
atmctlon  was  to  cut  out  xdalntifTs  theory  of 
her  case,  especially  when  there  was  added 
the  words,  "regardlesK  of  all  other  questions 
In  the  case.** 

(I]  Def^idant  cballoiges  xOalntlff's  right 
to  question  tiioae  instructions,  on  the  ground 
that  there  were  otlier  instructions,  also  giv- 
en, to  ^Ich  exception  was  taken  at  the 
time,  and  these  now  objected  to  were  not 
mentioned  as  errors  In  the  motion  for  new 
trial.  The  motion  for  new  trial  does  not 
mention  them  i^ecially,  but  does  generally. 
The  allegation  In  tiie  motion  is  that  "the 
court  erred  In  giving  erroneous  and  Improp- 
er instructions  to  the  Jury  on  the  part  of  the 
defendant**  That  is  a  sufficient  comj^lnt 
under  the  practice  in  Missouri,  which  dif- 
fers in  that  respect  :^m  many  other  states. 
See  Weber  r.  Cable  Ry..  100  Mo.,  loc  dt  206, 
206,  12  S.  W.  804,  13  S.  W.  687,  7  L.  R.  A. 


819,  18  Am.  St.  Rep.  641;  State  v.  Noland. 
Ill  Mo.,  loc.  dt  493,  19  S.  W.  715 ;  Chap- 
man vt  Eneberg,  96  Mo.  App;,  loc.  clt  134. 
68  a  W.  974. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded.  All  concur. 


STATE  ex  reL  SWARTHOUT  v.  CASS 
COUNTY  COURT. 

(Kansas  City  Court  of  Appeals.  Missouri. 
May  37,  1912.  Rehearing  Denied 
June  ar,  1912.) 

L.  CODBTS  (i  91*)— DEOXBIONB— CONTBOUJICO 

Decisions. 

Where  the  KauBas  City  Court  of  Appeals 
adjudged  that  a  local  option  election  in  a 
county  was  void,  and  by  msndamus  compelled 
the  county  court  thereof  to  grant  a  dramshop 
license,  and  thereafter  the  Springfield  Court  of 
Appeals  adjudged,  on  the  same  facts,  that  an 
election  in  another  county  was  valid,  and  the 
Supreme  Court,  on  certification,  affirmed  the 
decision,  the  deciBion  of  the  Kansas  City  Court 
of  Appeals  was  not  res  adjudicata  as  to  the 
validity  of  the  local  option  election;  but  the 
county  court  properly  adjudged  that  the  elec- 
tion was  valid  and  denied  a  renewal  dramshop 
hcense,  since,  under  Const  Amend.  1884,  g  6, 
the  last  decision  of  the  Supreme  Court  controls 
subsequent  cases  in  the  Courts  of  Appeals  in- 
volving like  questions. 

lEd.  Note. — For  other  cases,  see  Courts, 
Gent  Dig.  fS  32S,  326;  Dec  Us,  {  91.*] 

2.  CouBTs  <S  231*)— Conara  of  Appeai.s— 
Ceetittinq  Casb  to  Supreme  Court. 

Where,  in  the  opinion  of  either  of  the 
Courts  of  Appeals,  such  court  has  rendered  an 
opinion  contrary  to  that  of  oae  of  the  other 
Courts  of  Appeals,  it  must  certify  the  case  to 
the  Supreme  Court;  and  Its  decision  thereon 
is  final  and  controlling. 

[Gd.  Note.— For  other  cases,  see  Courts, 
gnt.^  Dig.  H  487,  491,  644-661;  Dec  Dig.  j{ 

Mandamus  by  the  State,  on  the  relation  of 
Ned  Swarthont  against  the  County  Court 
of  Cass  County.  Peremptory  writ  denied. 

F.  T.  Sander,  of  Kansas  City,  and  John 
A.  Davis,  of  HarrlsonvlU^  tor  relator.  Geo. 
M.  Summers,  Proa.  Atty.,  J.  S.  Rrlerly,  and 
Chss.  W.  Sloan,  all  of  Harriaouvilie,  for 
respondent 

PER  CURIAM.  Relator,  by  proper  peti- 
tion, se^a  to  have  this  court,  by  Its  writ 
of  mandamus,  compel  the  county  court  of 
Cass  county  to  grant  falm  a  license  to  keep 
a  dramshop  in  that  county. 

It  appears  that  at  an  election  held  In  that 
county  in  1907  the  local  option  law  as  to 
the  sale  of  intoxicating  liquors  was  adopt- 
ed. Shortly  after  Its  adoption,  the  same  par- 
ly now  seeking  to  compel  the  county  court 
to  issue  him  a  Uc«ise  conceived  tbe  law 
not  to  be  legally  adopted,  and  therefore  ap- 
plied to  the  county  court  for  a  license  as 
a  dramshop  keeper.  That  court  refused  the 
license,  on  tbe  ground  that  the  election  was 
valid,  and  therefore  a  license  was  forbidden. 
He  dien  came  to  this  court  alleging  tbe 
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decdon  to  be  Told*  and  asking  tbat  we  Is- 
sue a  writ  axalust  the  county  court,  com- 
maoding  it  to  grant  Mm  the  license.  This 
ufurt  beard  the  caose,  adjudged  the  local 
vptkm.  riectlim  to  be  Told,  and  rendered  a 
jodgment  In  tala  favor  and  issued  a  writ, 
cummanding  the  court  to  grant  blm  a  11- 
cense,  whiidi  was  done.  The  opinion  In  the 
case  will  be  tomid  reiwrted  under  the  ti- 
de State  ex  rel.  Wirt  t.  Cass  County  Court, 
137  Mo.  App.  698.  19  S.  W.  1010;  Wirt's 
Case  and  this  relator's  haTiog  been  consoli- 
dated and  beard  as  one.  And  a  like  opin- 
i«D  of  tlie  St  Louis  Court  of  Ai^eals  will  be 
found  in  State  ex  reL  t.  MltcheU,  116  S.  W. 
1096.  anmived  in  State  ex  rel.  r.  Mitchell, 
139  Ma  App.  38,  110  S.  W.  498. 

The  facta  of  the  case  and  the  reasons  for 
«ur  conclusions  are  there  set  out  in  full  and 
need  not  be  restated.  Afterwards  a  case 
arose  in  Newton  county  InvolTlng  the  same 
facts  and  conditions  which  appeared  In  the 
case  npon  which  we  acted.  On  appeal  to  the 
Springfield  Court  of  Appeals,  a  view  was 
taken  directly  opposed  to  that  of  the  St. 
Loais  Court  of  Appeals  and  of  this  court 
(State  T.  Jaeger,  157  Mo.  App.  328,  138  S. 
W.  345),  in  which  the  election  In  Newton 
county  was  held  valid  In  opinions  by  Special 
Judge  Mann  and  Presiding  Judge  Nixon, 
The  case  was  certified  to  the  Supreme  Court 
for  Qnal  decision,  and  that  court  adopted  the 
riews  and  the  opinion  of  Jndge  Mann,  thus 
orerrullng  the  views  expressed  by  the  St. 
LoalB  Court  of  Appeals  and  this  court  State 
T.  Jaeger  (Sup.)  144  S.  W.  103,  not  yet  of- 
ficially reported. 

[1,2]  After  the  decision  In  this  court,  the 
relator  obtained  licenses  from  time  to  time, 
as  they  expired,  nntll  now,  In  the  present 
application,  the  cotin^  court  has  concluded, 
in  view  of  the  decision  of  the  Supreme 
Court,  that  the  local  option  election  was 
ralld,  notwithstanding  the  decision  of  this 
ctrart  In  the  case  above  mentioned,  and  that 
therefore  a  license  should  be  refused.  In 
this  we  think  the  county  court  was  clearly 
ri^  If,  in  the  opinion  of  either  of  the 
Courts  of  Appeals,  such  court  has  rwidered 
ao  opinion  contrary  to  tbat  of  one  of  the 
other  Courts  of  Appeals,  it  becomes  Its  duty 
to  certify  the  case  to  the  Supreme  Court; 
and  that  court's  decision  thereon  is  final 
and  controlling.  Bank  v.  Woesten,  144  Mo. 
407,  46  8.  W.  201 ;  Schafer  v.  Railway  Ca, 
144  Ma  170.  45  8,  W.  1075;  Wllden  v.  Mc- 
Allister, 178  Ma  732,  77  S.  W.  730;  Eodgers 
v.  Insurance  Co.,  186  Mo.  248,  85  S.  W.  300 ; 
Hoacfc  v.  Waterworks  &  B.  U  Ca,  215  Mo. 
m.  478.  U4  8.  W.  1098. 

Bat  relator  insists  that  the  matter  of  the 
ImalUllty  of  the  local  option  election  in  Cass 
county  was  finally  decided  by  this  court, 
and  that  it  became  res  adjudicata.  If  again 
questioned.  We  do  not  agree  to  this.  Ow- 
taln^  that  case  determined  that  he  should 


get  the  license,  and  would  have  protected 
him  against  prosecution  during  tlie  life  of 
the  license.  If  any  right  had  been  deter- 
mined and  Tested  In  relator  by  the  former 
decision,  he  could  forever  after  lay  claim 
to  it.  It  would  have  become  a  matter  final- 
ly adjudicated.  Bnt  that  claim  cannot  be 
made  In  a  ease  ot  this  kind. 

The  last  decision  of  the  Supreme  Court  is 
very  properly  made  controlling  In  snbse- 
quwt  cases  in  the  Courts  of  Appeals  Inrolr- 
ing  like  questions.  Section  6,  Const  Amend., 
adopted  in  1884  ^ge  101,  B.  S.  1909),  and 
other  authorities  cited  in  respondents'  bri^. 

And  it  has  been  decided  tbat  a  prior  de- 
cislon  of  one  of  the  Courts  of  Appeals,  in  a 
case  In  whl<A  it  has  Jurisdiction,  is  not  res 
adjudicata,  even  in  the  same  case  in  the  Su- 
preme Court  Hennessy  t.  Bavarian  Brew- 
ing Co.,  145  Ma  104,  46  S.  W.  966,  41  L  R. 
A.  385,  68  Am.  St  Rep.  554;  Paddock  v. 
Railway  Ca,  156  Ma  624,  66  S.  W.  453; 
Sedalia.  to  Use,  etc.,  t.  Bwohue,  190  Ho. 
407,  89  &  W.  386.  So.  therefore,  If  this  case 
had  been  InsUtated  in  the  Sns»rema  Court, 
that  court  would  not  hare  bem  bound  by 
our  decision  in  the  totmer  case.  If  it  would 
Wit  have  beea  binding  on  that  court  It  nec- 
essarily cannot  be  conclosiTely  binding  <m 
this  court  And  therefore  we  find  ourselTes 
confronted  with  the  constitutional  command 
to  conform  our  dedsions  to  the  last  previous 
ruling  of  the  Supreme  Court  involving  like 
questions.  Section  6  of  Amendments  to  Con- 
stitution (page  101,  R.  S.  1909). 

A  peronptory  writ  will  be  denied. 


ROBERTS  V.  CITT  OP  PIEDMONT. 
(St  Louis  Court  of  Appeals.   Missouri.  Jnn« 

4,  1912.) 

1.  MUNICIPAI.  COBPOBAUONS   (§  805*)— DK- 

FECTivB  Sidewalks  — iNJCRiES  to  Pedes- 
trians —  CONTBIBCTOBT  NeQUOENCE  — 
Enowledob. 

A  pedestrian  la  not  chargeable  with  knowl- 
edge of  a  danger  ii^  a  street  by  the  mere  fact 
of  her  former  residence  in  the  city,  or  her  gen- 
eral familiarity  with  the  atreets,  where  she 
positively  testifies,  and  Is  not  contradicted, 
that  she  did  not  know  of  the  particular  defect 
causing  injury  to  her. 

[£d.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Gent  Dig.  H  1677,  1683;  Dec. 
Digri  805.*] 

%  MUNKSPAL  COBPOKAXIOHS  (|  807*)  —  Dl- 

ncnvB  SimwAi-KS— iNJUBiEs  to  Pxdbb- 

TBIANS— GONTBIBUTORT  NEQLIGBnCE, 

Where  a  pedestrian  did  not  lioow  of  a 
danger  at  a  street  crossing,  caused  by  an  open 
ditdb,  and  there  were  no  street  lights,  nor  dan- 
ger signals  or  warnings,  and  the  sidewalk,  be- 
cause of  the  ditch,  was  a  dangerous  path  to 
one  unfamiliar  with  It  the  pedestrian,  using 
the  sidewalk  at  night  without  any  lantern,  was 
not  gvilty  of  contribatory  negligence,  on  the 
theory  that  she  chose  a  dangerous  way,  while 
ahe  cooid  have  taken  another  way,  which  was 
safe. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  »  1079-1681:  Dec 
Dlg.n  807.«] 
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8.  ytusidPM,  CORPOunoHS  (I  816*)— Iirjtr- 

BIES  TO  P«DKS1BIANS  —  PBTITION  —  SUITI- 
CIENCY. 

A  petition  In  an  action  for  injuries  to  ■ 

Eedestrian  on  a  defective  sidewalk,  which  al- 
igea  the  facts  connected  with  her  movements 
OD  the  night  of  the  injury  and  the  condition  of 
the  street  and  sidewalk,  and  which  avera  that 
there  were  no  lights  on  the  streets  or  at  the 
point  where  the  accident  occurred,  and  that 
the  fell  into  an  open  ditch  alongside  the  street, 
extending  to  where  one  street  crossed  another, 
Btates  a  cause  of  action  as  against  ao  objection 
to  the  reception  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  gS  1711-1716,  1718, 
1720,  1723;  Dec  Dig.  {  816.*] 

4.  MUNIOIFAL  COBPORATIONa  ({  816*)— DE- 

FECTivB  STBBEra—PBTiTiON— Issues,  Proof, 

AND  Variance. 

The  variance  l)etween  the  petition  in  an 
action  for  injuries  to  a  pedestrian  by  a  fall 
into  an  open' ditch  in  the  street,  which  alleges 
the  facts  comiected  with  the  pedestrian's  move- 
ments on  the  night  of  the  injury,  the  condition 
of  the  street  and  sidewall^  and  the  absence  of 
lights  at  the  point  of  the  accident,  and  which 
avers  that  she  fell  into  the  ditch  and  was  In- 
jured, and  the  evidence,  that  on  the  night  of 
the  accident,  which  was  dark,  abe  missed  an 
aUejrway  aod  came  to  a  street  crosaing,  but 
stepped  back  and  fell  into  the  ditch,  was  not 
substantia]  nor  material. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8|  1711-1716,  1718, 
1720,  1723;  Dec  Dig.  f  816.*J 

6.  Appeal  and  Ebbor  (J  730*)— Questions 
Be  VIEW  ABLE— Instructions  —  Exceptions. 
Wheie  the  instructions  given  at  the  re- 
quest of  the  HuccesBfuI  party  were  cballenffed 
by  the  defeated  party,  without  assigning  error 
to  any_  part  of  tnem,  or  to  any  particular  in- 
struction, the  court  on  appeal  would  not  review 
the  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3013-3016;  Dec.  Dig.  § 
730.*] 

6.  Trial  (S  219* )— Defective  SiDEWALKft— 
Injubies  to  Pedestrians— Instructions. 

An  instruction,  in  an  action  for  injuries  to 
a  pedestrian  on  a  defective  street,  that  if  the 
pedestrian  knew  of  the  existence  of  the  defect, 
or  by  ordinary  care  might  have  known  thereof, 
it  was  her  duty  while  traveling  on  a  dark 
night  to  use  a  great  degree  of  care  to  avoid 
the  defect,  and  that  If  ue  had  exerdsed  due 
care  ahe  would  have  prevented  the  accident, 
she  could  not  recover,  was  properly  refused, 
1>ecause  contradictory  and  confusing,  as  it  un- 
dertook to  inform  the  jory  that  It  was  the  duty 
of  the  pedestrian  to  use  a  great  degree  of  care, 
without  defining  the  term. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Djg.  i  489 ;  Dec  Dig.  fi  210.*] 

7.  Trial  ({  252*)  —  ImTBUonoEra— Appuoa- 
BiLiTT  OF  Issues. 

An  instruction,  though  correct  as  an  ab- 
stract proposition,  is  properly  refused,  when  it 
fails  to  apply  the  rules  of  law  to  the  facts  in 
the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  506,  596-612;  Dec  Dig.  i  252.*] 

8.  Trial  (S  253*)— Instbuotionb— Ouittino 
Issues. 

An  iDstmction,  in  an  action  for  Injuries 
to  a  pedestrian  on  a  defective  street,  that  it  was 
the  duty  of  the  pedestrian,  using  the  streets 
at  night,  to  travel  only  over  known  and  safe 
streets,  aod  if  she  voluntarily  undertook  to  use 
an  unknown  road,  beset  with  danger,  and  was 
Injured  thereby,  there  could  be  no  recovery, 
was  properly   refused,   because  omitting  any 


'  reference  to  the  fact  of  her  knowledge  of  any 
danger  in  the  road  she  aelected. 

{Ed.  Note.— For  other  cases,  see  Trial,  Cent 
h  II  613-628;  Dec  Dig.  |  253.*] 

0.  Dahaoes  (I  132*)— Personal  IiuruRiKS— 

Excessive  Dahaoes. 

Where  a  pedestrian,  falling  Into  an  open 
ditch  along  a  street,  sustained  a  fracture  of  her 
right  kneecap,  requiring  several  Wre  stitches 
In  the  kneecap,  and  she  remained  under  the 
care  of  physicans  for  some  time,  and  the  in- 
juries were  liable  to  he  permanent  and  to  ren- 
der her  a  cripple  for  life,  a  verdict  for  f  1,595 
was  not  excessive. 

[Ed.  Note.— For  other  case^  see  Damages. 
Cent  Dig.  H  372-885,  396;  Dec  Dig.  |  13J.*] 

Appeal  from  Circuit  Court,  Wayne  Connty; 
W.  M.  Deering,  Judge. 

Action  by  Mary  R  Roberta  against  the  City 
of  Piedmont  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

S.  B.  Durham,  tor  appellant  Hunger  & 
Lindsay,  for  respondent 

BBYNOLDS,  P.  J.  While  plalntltT,  in  com* 
pany  with  her  young  daughter,  was  walking 
along  Green  street  In  the  city  of  Piedmont, 
she  was  crossing  over  what  she  took  for  a 
sidewalk  on  the  side  of  that  street  where  it 
crosses  West  Third  street  There  was  an 
open  ditch  alongside  of  Green  street,  three 
feet  deep  and  about  four  feet  wide,  walled  up 
with  stone  and  cement,  the  ditch  extending 
to  where  the  one  street  crosses  the  other  and 
perhaps  Iieyond.  This  ditch  was  open  along 
Green  street  to  Third  street  and  for  some 
distance  east  and  west  therefrom.  The  night 
was  dark  and  rainy  and  between  7  and  10 
o'clock,  while  plaintiCT  was  going  from  the 
house  of  a  friend,  where  she  had  been  visit- 
ing, to  the  house  of  a  brother-in-law.  at 
which  she  was  temporarily  staying,  she  fell 
off  of  this  sidewalk  into  this  ditch  with  the 
result  that  besides  sustaining  bruises  and 
hurts,  she  sustained  a  fracture  of  the  right 
patella  or  kneecap.  She  was  picked  up  and 
carried  to  the  house  of  her  brother  and  sub- 
sequently several  wire  stitches  were  taken 
In  the  kneecap.  She  was  afterwards  reuiov- 
ed  to  her  own  home  in  Kennett  There  she 
remained  under  the  care  of  physiciaas  and 
surgeons  for  some  time  after  the  Injury. 
One  of  these  sui^eons  testified  that  there 
would  be  some  permanent  Injury  to  the  knee 
and  deformity  and  that  ankylosis  had  result- 
ed or  would  result.  This  surgeon  would  not 
undertake  to  say  how  long  this  condition 
would  continue,  but  said  that  while  it  had 
been  treated  with  good  results  so  far  as  prac- 
ticable, plaintiff  In  all  probability  would  be 
permanently  lame  or  halting  in  her  walk. 
He  hardly  thought  she  would  ever  recover 
the  entire  free  use  of  the  knee. 

Alleging  the  facts  connected  with  her  move- 
ments on  the  night  of  the  Injury  and  the 
condition  of  the  street  and  sidewalk  and  that 
there  were  no  lights  of  any  kind  on  the 
streets  or  at  this  particular  point,  and  the 
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Bodden^  substantially  as  above,  plaintiff 
brontbt  her  action  against  tbe  city  fOr  |10,- 

dooL 

Tbe  answer,  after  a  general  denial,  averred 
coDtrtbntory  n^Iigencev  clia^ng  tbat  wbat- 
erer  iQjnrlea  plaintUT  may  have  received 
fnnn  tailing  Into  fb»  dltcb,  if  any,  were  and 
tre  tbe  direct  and  proximate  result  of  ber 
own  n^l^ent  and  careless  conduct  In  tbat 
plaintiff,  on  tbe  way  to  ber  brother's  house 
where  i^e  was  staying,  f^rom  that  of  a  friend 
at  whose  house  she  bad  been  visiting,  came 
OD  to  tireen  street,  tbe  ifflndpal  street  of  the 
dty  of  Piedmont,  a  blodc  west  of  wliere  the 
uddeot  occurred  and  Instead  of  going  to  her 
brother's  house  by  the  most  direct,  usually 
ttarelled,  and  safe  streets,  which  said  route 
and  streets  were  fuUy  known  to  plaintiff, 
had.  In  dlsreffiFd  of  her  duty,  n^llgently. 
carelcRdy  and  recklessly  undertaken  to  go 
to  ber  brother's  house  "through  the  exceed- 
ing darkness  over  a  rough,  dangerous  and  nn- 
tra veiled  route,  and  much  further  in  point 
<jt  distance,  and  while  undertaking  to  go  to 
her  brother's  house  over  this  rough,  danger- 
ous and  nntravelled  way,  she  fell  off  of  a 
brlclge  into  a  ditch,  resulting  in  her  injuries." 

The  reply  was  a  general  denial  of  these 
avennents,  specifically  denying  any  contrib- 
utory negligence. 

[1,1]  There  was  evidence  tending  to  show 
that  while  plaintiff  had  lived  in  Piedmont 
lor  a  nnmber  of  years  and  In  a  general  way 
knew  the  streets  of  that  city  and  had  lived 
not  very  far  from  that  locality,  she  had  not 
lived  there  for  the  past  13  years,  living  for 
most  of  that  time  at  Kennett  and  other  plac- 
es. She  testified  positively  that  she  was  not 
aware  of  this  bridge  or  sidewalk  across  or 
along  this  ditch  and  that  on  the  night  in 
question  she  undertook  to  go  to  her  brother's 
by  a  short  cut  which  she  thought  she  knew 
but  had  not  been  over  the  part  of  it  covered 
by  tile  intersection  of  these  two  streets. 
Starting  from  the  house  of  her  filend  at 
night  to  go  to  her  brother's,  it  then  being 
dark  and  raining,  and  no  street  lights,  she 
missed  an  alley  way  that  she  should  have 
taken  as  the  usual  and  most  accessible  route 
to  her  brother's  and  passing  that  came  on  to 
where  Third  street  crosses  Green  street  and 
started  to  take  along  this  and  up  a  hill  by  a 
short  cut  to  her  brother's  house.  She  testi- 
fies that  when  she  struck  this  crossing— a 
board  one — she  supposed  that  she  was  on  the 
plank  sidewalk  of  the  street  and  recognizing 
ttiat  to  keep  on  from  there  to  reach  her 
brother's  house  she  would  have  to  climb  up  a 
path  that  led  up  a  hill  and  through  rock,  she 
was  afraid  to  attempt  It  at  night  and  turned 
to  retrace  her  st^iw,  still  Imagining  that  she 
was  on  the  sidewalk.  As  she  stepped  back 
to  get  on  to  Green  street  she  stepped  off  this 
Bldewalk,  which  in  point  of  fact  seems  to  be 
a  bridging  over  the  ditch,  and  fell  into  the 
ditch,  thereto,  sustaining  tlie  Injuries  before 
set  out  She  lay  there  some  little  time,  when 


her  brother  and  perhaps  others  came  to  her 
assistance  and  carried  her  to  her  brother's 
house  where,  as  before  stated,  she  remained 
until  taken  to  lier  home  at  Kennett 

The  contention  of  tbe  learned  counsel  for 
ai^llant  Is,  that  having  two  ways,  one  safe 
and  the  other  dangerous.  If  the  plainUff 
chose  the  dangerous  one  she  cannot  recover 
for  the  injuries  following.  The  trouble  with 
this  contention  is  that  there  Is  no  evidence 
in  the  case  to  show  that  plaintiff  knew  of 
this  dangerous  place.  There  were  no  street 
lights  of  any  kind;  plaintiff  had  no  Ian-' 
tern;  there  was  no  danger  sign,  red  light 
or  warning  of  any  kind  at  this  crossing, 
nor  along  this  part  of  the  street,  no  coping 
or  railing  of  any  kind  on  the  sides  of  this 
bridge  or  walk,  and  it  was  a  dangerous  path 
to  one  unfamiliar  with  it.  Plaintiff  is  not  to 
be  charged  with  knowledge  of  this  danger  by 
the  mere  fact  of  her  residence  in  the  dty  or 
her  general  familiarity  with  the  streets,  for 
she  testifies  positively,  and  in  this  is  not 
contradicted,  that  she  did  not  know  of  this 
particular  crossing  or  of  Its  condition  and 
had  gotten  on  to  it  by  mistake  in  the  dark- 
ness. As  was  held  by  our  Supreme  Court  in 
Buesching  v.  St.  Louis  Gaslight  Co.,  73  Mo. 
219,  39  Am.  Rep.  503,  the  court,  on  a  demur- 
rer to  the  evidence,  could  not  infer  knowl- 
edge of  the  existence  of  this  dangerous  place 
from  the  single  fact  that  plaintiff  had  for  sev- 
eral years  lived  in  tbe  vicinity  of  this  cross- 
ing. Much  lees  could  it  be  here  held,  as  a 
matter  of  law  that  because  she  had  formerly 
lived  in  Piedmont,  it  must  be  inferred  that 
she  knew  of  the  dangers  of  the  route  she 
selected,  in  tbe  face  of  her  positive  and  un- 
contradicted testimony  that  she  did  not  know 
of  it  Nor  were  there  any  facts  in  evidence, 
apart  from  that  of  her  previous  residence  in 
Piedmont  from  which  the  jury  had  a  right 
to  Infer  knowledge  plaintiff  of  this  dan- 
gerous place. 

[3, 4]  Complaint  Is  made  by  learned  coun- 
sel  for  appellant  that  the  petition  in  the  case 
does  not  state  a  cause  of  action  or  that  there 
Is  a  variance  between  the  averments  of  the 
petition  and  the  facts  in  evidence.  We  are 
unable  to  discover  a  variance  and  while  when 
the  testimony  was  first  offered,  there  was  an 
objection  to  the  reception  of  any  evidence  on 
the  ground  that  the  petition  did  not  state 
facts  snflSdent  to  constitute  a  cause  of  action, 
there  was  no  demurrer  to  the  petition  and  we 
are  unable  to  say  that  the  action  of  the  court 
In  overruling  this  motion  was  incorrect  or 
that  the  petition  is  so  defective  that  it  can- 
not support-  the  judgment.  Although  the 
facts  may  have  t>een  defectively  stated,  they 
are  stated  with  sufficient  particularity  to  con- 
stitute a  cause  of  action  and  the  variance  be- 
tween the  facts  alleged  and  the  facts  in 
proof  Is  neither  substantial  nor  material. 

[S]  Complaint  Is  made  of  the  instructions 
which  tbe  court  gave  at  the  Instance  of 
pUdntlff,  all  of  those  lnatmctl<ni8  being  cbal- 
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lenged  but  no  partlcalar  eiror  aaslgiied  to 
any  part  of  them  or  to  any  particular  In- 
struction. The  absuice  <3f  swAi  spedflcatlon 
of  error  would  throw  upon  the  court  the 
labor  of  picking  out  for  Itself,  without  guid- 
ance or  SttggeBtton  of  counsel,  errors  In  those 
Instructions.  We  wQl  not  undertake  that  la- 
bor. We  will  say,  however,  that  reading 
OTer  all  these  Instructions,  given  at  the  In- 
stance of  plaintiff,  unaided  as  we  are  by  any 
si^gestton  of  counsel  as  to  any  particular 
defect,  we  find  nothing  to  criticize  In  them. 

At  the  close  of  the  case,  the  defendant  in- 
troducing no  evidence  whatever,  demurred  to 
that  offered  by  plaintiff.  As  before  remark- 
ed, to  have  sustained  that  would  have  re- 
quired the  court  to  Infer  negligence  on  the 
part  of  plaintiff  In  the  face  of  positive  evi- 
dence to  the  contrary.  The  demurrer  waa 
properly  overruled  as  there  was  substantial 
evidence  In  the  case  warranting  the  jury  to 
find  as  It  did  both  of  the  facts  attendant 
upon  the  accident  and  of  the  Injury.  We  see 
no  reason  to  disturb  the  verdict  of  the  Jury 
on  the  ground  of  absence  of  substantial  tes- 
timony as  to  ea(^  of  these. 

Defendant  standing  on  the  evidence  oflTer- 
ed  by  plaintiff  relies  upon  Its  plea  of  con- 
trlbotory  negligence.  In  line  with  this,  It 
asked  three  instructions,  all  of  which  the 
court  refused. 

[6]  The  first  Instruction  was  to  the  effect 
that  If  the  Jory  found  from  the  evidence 
that  plaintiff  knew  of  the  existence  of  the 
ditch  at  the  point  designated,  or  by  the  ex- 
ercise of  ordinary  care  and  diligence  on  her 
part  might  have  known  the.  same,  then  It 
was  her  duty  while  travelling  in  the  night,  11 
being  a  dark  night,  to  use  "a  great  d^ee  of 
care  and  caution  to  prevent  her  falling  off 
of  said  bridge  Into  said  ditch,"  and  that  If 
the  Jury  believed  from  the  evidence  "that  if 
the  plaintiff  had  exercised  due  care  and  cau- 
tion at  the  time  and  place  where  she  fell  off 
of  said  bridge  into  said  ditch,  she  could  and 
would  have  prevented  said  accident,  then 
and  in  that  event  the  plaintiff  cannot  recov- 
er and  your  verdict  must  be  for  the  defend- 
ant." This  instruction  is  contradictory  and 
confusing.  It  first  undertook  to  tell  the  Jury 
that  it  was  the  duty  of  plaintiff  "to  use  a 
great  degree  of  care  and  caution,"  without 
telling  them  what,  under  the  circumstanc- 
es, would  constitute  "a  great  degree  of  care 
and  caution."  It  then  undertook  to  tell  the 
Jury  that  If  they  thought  plaintiff  had  exer- 
cised "due  care  and  caution  at  the  time  and 
place,"  she  could  and  would  have  prevented 
the  accident,  then  she  cannot  recover.  Due 
care  is  one  thing :  great  care  Is  entirely  dif- 
ferent Neither  were  defined  to  the  Jury  by 
any  other  Instruction.  This  instruction  was 
proporly  refused  for  this  reason. 

[7J  The  second  Instruction  undertook  to 
ttil  the  Jury  that  a  greater  degree  of  care 
and  caution  Is  required  of  a  person  travel- 


ling In  the  night  time  and  wheo  in  the  dark 
than  when  travelling  In  the  day  time  and 
when  it  is  light,  and  that  a  greats  degree  of 
care  and  caution  Is  required  of  a  pers(m  oC 
mature  age  than  Is  required  of  a  person  of 
inunatnre  age.  That  is  all  (tf  It  It  is  a 
mere  generality,  not  applying  the  mlefl  of 
law  Boiuht  to  he  laid  down  to  tb»  facts  In 
the  case.  Such  an  Instructlim  has  been  con- 
damned  time  and  again.  Without  discussing 
the  oorrectneaa  of  the  legal  prepositions  in- 
volved In  the  instruction  as  ^^posUlona,  it 
was  properly  refused  for  the  reason  stated. 

[1}  The  third  Instruction  undwtook  to  t^l 
the  ]nry  that  It  became  the  duty  of  plaintiff 
In  travelling  from  h^  friend's  house  to  her 
brother's,  it  being  very  .dark,  **to  trav^  over 
known  and  safe  streets  and  crossings,  if  she 
was  acquainted  with  said  stfeet,  and  not  to 
travel  over  unknown,  untravelled  and  unsafe 
streets  and  passways  to  her  point  of  destina- 
tion," and  that  If  idainUff  in  going  txom  her 
friend's  house  to  that  of  hw  brother  disre- 
garded her  duty  in  this  h^mlf,  "and  volun- 
tarily underto(^  to  go  to  her  bK^iiefB  house 
by  a  farther  and  unknown  route,  and  one 
beset  with  dtfflcnltl»  and  danger,  and  that 
she  was  injured  thereby,  th&i  and  In  that 
event,  the  idalntlff  cannot  recover  and  your 
verdict  should  be  for  the  defendant"  The 
error  In  this  Instruction  Is  that  It  omits  any 
reference  whatever  to  the  fact  of  plaintiff's 
knowledge  of  any  danger  In  the  route  which 
she  took.  That  reason  atone  was  snfficient 
to  warrant  and  even  to  require  the  trial 
court  to  refuse  the  instruction. 

[I]  It  Is  ui^ed  that  the  verdict  is  so  ex- 
cessive as  to  indicate  passion  on  the  part  of 
the  Jury.  The  verdict  is  for  $1,5%.  Oonsid- 
erlug  the  Injuries  plaintiff'  sustained,  as  tes- 
tified to  by  her  without  contradiction,  as 
well  as  by  the  undisputed  testimony  of  the 
attending  surgeon,  injuries  liable  to  be  per- 
manent in  their  results  and  to  render  plain- 
tiff a  cripple  for  life,  we  see  no  evidence  of 
IHiBsiou  or  prejudice  on  the  part  of  the 
Jury  In  awarding  plaintiff  damages  In  this 
amount. 

The  Judgment  of  the  <drcnlt  ooort  la  af- 
firmed. 

MOBTONI  and  CATJLFIELD,  JJ.,  concur. 


FliTNN  V.  BIETROPOLITAN  ST.  ET.  CO. 

(Eansaa  City  Court  of  Appeals.  MIssourL 
June  3.  1912.    Rehearing  Denied 
June  17,  1912.) 

1.  PlEADINQ  (I  21*)— iKCONBISTBIfT  Al,UGA- 

TIONS. 

Allegations  of  negligence  Id  roiuiing  a 
street  car  at  an  excessive  rata  ot  speed  and 
negligence  under  the  bumaoitarlan  rule  are  not 
inconslBteat  and  may  be  set  op  in  the  same 
petition. 

[Ed.  Note.— -For  other  cases,  sae  Pleading. 

Cent  Dig.  §  44;  Dec.  Dig.  S  ^.*] 
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2.  NEOUGKIfCE  (I  83*)— ConrUBBIOBT  NUG- 
UGKBTCB — ^DlSCOTEBED  PEBn,. 

nmt  a  party's  peril  wu  caused  by  his 
own  negligence  does  not  prevent  the  appUca- 
linQ  of  the  humanitarian  doctrine,  If  not  caus- 
ed wantonly  or  willful^. 

[Ed.  Note.— For  other  casea,  see  Negligence, 
Cent  LHg.  {  115;  Dec.  Dig.  f  83.*] 

3.  Btbkr  Bailboads  (|  114*)— Aotzoks  fob 

ISJUVIEB— ETIDENCK— WBIOHT  AND  SUFPI- 
CIENCT. 

Evidence,  in  an  action  for  injuries  sna- 
tiined  in  a  collision  with  a  street  car,  where 
a  leeovery  wu  sought  under  the  hnmanitarian 
doctrine,  Aeld  to  snow  that  plalntiil  was  not 
iware  of  bis  peril  until  too  late  to  save  him- 
self, and  tbat  nls  peril  was  obvioaa  to  the  mo- 
torman  at  a  time  when  he  had  reaaonable  op- 
portunity to  prevent  the  Injury;  and  hence  a 
demurrer  ^reto  was  properly  overraled. 

[Ed.  Note^For  fither  eases,  see  Street  Rail- 
roads, Cent  Die  H  238^50;  Dec.  Dig.  | 
U4.»] 

L  Neoligeitci  (t  83*)— Fboziicati  Oaubb— 

ConcuHBENT  Causes. 

Where  the  evidence  shows  a  dear  case  of 
"last  chance"  negligence,  such  negligence  will 
be  considered  as  the  sole  producing  cause  of 
the  injury  sued  for. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  |  115;  Dea  Dig.  |  83.*} 

dL  Appkal  aud  Ebbob  (I  1064*)— Habicless 

E:BI0B— iHSIBDCnOHS— AUOUMT  OV  BSOOV- 
EBT. 

An  instruction  that.  If  the  jury  found  for 
the  plaintiff,  they  should  allow  such  a  reason- 
able amount,  not  exceeding  that  claimed  in  the 
petition,  as  would  fairly  compenaate  him  for 
his  injuries,  was  not  reversible  error,  on  the 
theory  that  it  told  the  jury  that  the  sum 
claimed  would  be  a  reasonable  assessment  of 
•lamages. 

[Ed.  Notew— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4219,  4^1-4SS4;  Dec; 
Dig.  {  1004.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; T.  J.  Seehorn,  Judge. 

Action  by  B.-  L.  Flyna  against  the  Metro- 
politan Street  Railway  Company.  From  a 
judgment  for  plalntUt.  defendant  appeals. 
Affirmed. 

John  H.  Lncas  and  Obas.  N.  Sadler,  both  of 
Kansas  City,  for  appellant  H.  J.  Latshaw. 
of  Kansas  CUt^i  for  reBpfmdait. 

JOHNSON,  J.  Plaintiff,  a  teamster,  was 
injured  in  a  collision  between  his  team  and 
wagon  and  an  electric  street  car  operated  by 
defendant,  and  alleges  that  his  Injury  was 
c-aoBed  by  negligence  in  the  operation  of  the 
car.  In  his  petition  for  damages,  he  charges 
two  acts  of  n^Ugence,  viz.,  first,  that  de- 
fendant ran  the  car  at  a  high  and  dangerous 
rate  of  speed;  and,  second,  that  the  opera- 
tors of  the  car  saw,  or  should  have  seen,  the 
peril  of  plaintiff  in  time  to  have  avoided  the 
Injury  by  stopping  the  car,  had  they  been  In 
the  exercise  of  reasonable  care.  The  answer 
of  defendant  Is  a  general  denial.  A  trial  of 
the  iBsuea  resulted  In  a  verdict  and  jndgm«it 
for  plaintiff  in  the  sum  of  $3,000,  and  the 
nose  Is  here  on  the  appeal  of  defendant 

The  Injury  occurred  in  the  forenoon  of 


November  9,  1909,  on  Nineteenth  street,  be- 
tween Cherry  and  Holmes  streets,  In  Kansas 
City,  at  a  point  25  or  30  feet  east  of  Cherry 
street  Nineteenth  street  runs  east  and  west, 
is  paved,  and  its  pavement  for  vehicles  Is 
33  feet  6  inches  wide.  Defendant  operates 
a  single-track  street  railway  along  the  mid- 
dle of  the  pavement,  and  all  cars  rtm  on  that 
track  are  east-bound.  The  distance  between 
the  north  rail  of  the  track  and  the  curb  on 
the  north  side  of  the  street  Is  14  feet  7  Inch- 
es. Ooli:^  eastward,  Nineteenth  street  cross- 
es Locust  Cherry,  and  Holmes  streets  in  the 
order  named.  There  Is  an  alley  In  the  block 
between  Locust  and  Cherry  streets,  and  the 
distance  from  the  all^  to  Cherry  street  Is 
142  feet  Cherry  street  is  about  6S  feet  wide. 

PlaintUf  was  driving  a  two-horse  dirt  w&g- 
oa,  loaded  with  a  stone  that  weighed  about 
3,000  ponnds.  He  was  going  west  on  Nine- 
teenth street  on  the  paTement  north  of  the 
tracA:.  A  two-horse  wagon,  b^onglng  to  the 
street-cleaning  department  at  tbe  dty,  was 
standing  hea^  east,  on  thlB  part  of  the 
pavsfflent,  at  a  point  2S  or  SO  feet  east  of 
Cherry  street,  and  It  became  necessary  fttr 
plaintiff  to  drive  on  the  track  to  go  aronnd 
this  team  and  wagtm.  He  deflected  his  hors- 
es towards  the  track  whoi  th^  were  14  or 
15  feet  east  of  tbe  standing  team,  and  states 
that  Just  before  he  did  this  be  kM^ed  up  and 
saw  a  ear  coming  from  tbe  west  at  rapid 
speed,  but  concluded  that  be  would  have  time 
to  go  aronnd  the  obstmctton  and  dear  the 
trad:  before  the  arrlTOl  of  tbe  car,  and  went 
onto  the  track,  bis  team  and  wagon  astride 
tbe  north  rail.  It  was  bis  purpose  to  keep 
on  the  track  while  passli^  around  the  ob- 
struction, and  to  allow  only  a  eoffldent  clear- 
ance space  between  his  wagon  and  the  other. 
Thinking  no  dangw  from  the  car  was  to  be 
antldpated,  he  bestowed  bis  attention  on  the 
wheds  of  the  other  wagon  to  prevent  oolfid- 
Ing  with  than,  and  did  not  discover  his  dan- 
ger ^m  tbe  car  until  he  looked  up  and  saw 
It  Just  In  front  of  his  team,  coming  on  at 
high  flpeed.  At  this  time  tbe  rear  wheels  of 
bis  wagon  were  about  c^posite  the  middle  of 
the  other  wagon,  and  he  was  Just  beginning 
to  turn  his  horses  off  tlie  track.  A  violent 
collision  occurred,  and  plaintiff  was  sererdy 
Injured. 

Plaintiff's  team  and  wagon  were  from  20  to 
25  feet  long,  and  tbe  conclusion  is  reasonable 
that  the  distance  traveled  by  tbe  team  from 
the  point  where  tli^  were  turned  towards 
the  track  to  the  point  of  oolllston  approxi- 
mately was  45  or  50  feet  Another  reason- 
able conclusion  from  the  evidence  is  tbat  the 
team  walked  at  a  speed  of  about  three  miles 
per  hour.  There  is  evidence  to  the  effect 
that  the  car  was  at  the  alley  betweoi  Cherry 
and  Locust  streets  wbffli  it  became  apparent 
that  plaintiff  Intended  to  go  around  the  sta- 
tionary wagon  by  driving  on  and  along  tbe 
track,  and  tbat  therefore  the  car  was  200 
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feet  or  more  west  of  the  place  of  the  colli- 
sion. At  that  time  the  speed  of  the  car  vras 
from  12  to  15  miles  per  hour,  and  witnesses 
Introduced  by  plaintiff  testified  that  no  effort 
was  made  by  the  motorman  to  stop  or  reduce 
speed.  The  car  was  of  the  double-tmdE  type, 
and  was  eqnlK>ed  with  air  brakes  and  otber 
appliances  for  keeping  It  under  coDtroI.  It 
was  well  filled  with  passengers;  and,  while 
the  rails  were  wet,  there  is  some  evidence 
tending  to  show  they  were  not  slippery. 
Plaintiff's  expert  evidence  states  that  the  car 
conld  have  been  stoi^ed  in  65  or  60  feet  with 
safety  to  the  passengers;  while  experts  in- 
troduced by  defendant  say  ttiat  from  100  to 
200  feet  would  have  been  required.  Plaintiff, 
who  was  64  years  of  age,  was  sitting  on  the 
front  end  of  the  wagon  bed,  and  made  no  ef- 
fort to  escape.  He  explains  that  tbe  diver- 
sion of  his  attention  from  the  car  to  the  wag- 
on he  was  passing  prevented  blm  from  mak- 
ing any  effort  to  escape  by  Jomplng  off  his 
wagon. 

The  court  refused  defendant's  instructions 
In  the  nature  of  a  demurrer  to  the  evidence, 
and  on  behalf  of  plaintiff  gave  the  following 
Instructions : 

"The  court  Instructs  the  Jury  that,  if  you 
find  for  plaintiff,  then  you  may  allow  him 
such  a  reasonable  amount,  not  to  exceed  tbe 
siua  of  $6,950,  as  you  may  find  and  believe 
from  the  evidence  and  under  the  instructloDs 
of  the  court  would  fairly  aod  reasonably  com- 
pensate him  for  the  injaries.  If  any,  to  plain- 
tiff's left  leg, or  left  shoulder,  received  on 
November  9,  1909,  on  East  Nineteenth  street, 
between  Cherry  and  Holmes  streets,  in  Kan- 
sas City,  Missouri,  bj  reason  of  a  collision 
between  his  wagon  and  one  of  defendant's 
street  cars." 

"The  court  Instructs  the  Jury  that,  even 
though  you  may  find  and  believe  from  the 
evidence  In  this  case  that  plaintiff  was  neg- 
I^ent  and  careless  In  driving  upon  defend- 
aot's  track,  under  the  facts  and  clrcum- 
Btances  in  evldttice^  still,  if  yon  further  find 
and  believe  from  tiie  evidence  that  defend- 
ant's motorman  saw,  or  by  the  exercise  of 
ordinary  care  and  caution  conld  hare  seen. 
Itolntiff  with  his  wagon  In  a  perilous  posi- 
tion upon  said  track,  and  In  a  position  upon 
said  track  where  Us  horaee  and  wagon  would 
necessarily  be  stmck  by  an  east-bonnd  car, 
within  reasonable  time  tot  said  motorman  to 
tbereaftor  have  stopped  hla  ear,  and  with 
due  regard  to  the  safety  of  the  people  upon 
said  car,  and  before  striking  plaintiff's  said 
borses  and  wagon,  and  thus  avoided  injuring 
plaintiff,  but  that  said  motorman  n^Ugoitly 
fiaied  to  do  80,  and  as  a  direct  result  thereof 
plaintiff's  horses  and  wagon  were  struck  by 
said  car.  In  direct  consequmce  of  wblcta 
plaintiff  was  Injured,  then  your  verdict  must 
be  for  the  plaintiff." 

**By  'ordinary  care,'  as  used  In  these  In- 
structions, is  meant  sncb  care  as  an  ordinarily 
pmdoit  person  would  exercise  under  similar 


circumstances.  And  by  'negligence,'  as  ased 
in  these  Instructions,  Is  meant  a  lack  or  want 
of  said  ordinary  care." 

First,  we  shall  consider  the  points  argued 
by  counsel  for  defendant  In  support  of  their 
contention  that  the  court  should  have  direct- 
ed a  verdict  for  defendant 

[1]  The  first  of  these  points  Is  that  the  two 
acts  of  negligence  alleged  in  the  petition, 
Tlx.,  excessive  speed  and  negligence  under 
the  humanitarian  rule,  are  so  Inconsistent 
thati  each  destroys  the  other;  and  ttierefore 
the  petition  should  be  regarded  as  stating 
no  cause  of  action.  We  disposed  of  the 
precise  question  in  the  recent  case  of  Gaedls 
V.  Railway,  143  S.  W.  565,  where  we  held 
that  such  acts  are  not  Inconsistent,  and  may 
be  alleged  In  the  same  petition.  We  have 
nothing  to  add  to  what  was  said  In  that  opin- 
ion, and  refer  to  it  for  an  expression  of  the 
views  we  hold  on  this  subject. 

Next,  it  is  urged  that  plaintiff's  own  evi- 
dence discloses  that  his  negligoice,  and  not 
any  negligence  of  defendant,  was  the  proxi- 
mate cause  of  his  Injury.  It  will  be  observ- 
ed that  in  his  Instructions  plaintiff  abandon- 
ed the  first  charge  of  negligence,  1.  e.,  run- 
ning the  car  at  excessive  speed,  and  submit- 
ted the  case  only  on  the  issue  of  whether 
or  not  his  injury  was  caused  by  negligence 
under  the  rules  of  the  humanitarian  doc- 
trine. Since  the  verdict  was  based  entirely 
on  the  finding  that  such  negligence  was  the 
proximate  cause  of  the  Injury,  we  shall  start 
with  the  concession  that  the  E>eril  of  plain- 
tiff was  created  by  his  own  negligence  In 
driving  on  the  track  in  front  of  a  rapidly 
approaching  car,  and  In  suffering  his  atten- 
tion to  become  diverted  from  the  car.  I^t 
us  see  if  this  concession  compels  us  to  reach 
the  conclusion  advocated  by  defendant  that 
the  facts  and  circumstances  of  the  case  af- 
ford no  room  for  the  apjdicatlon  ot  the  bu< 
manltarian  rule. 

[2]  The  beneficent  principle  of  the  humani- 
tarian doctrine  does  not  take  into  considera- 
tion the  origin  of  the  peril  of  the  plaintiff 
which  culminated  in  his  Injury,  but,  whether 
be  was  careful  or  negligent,  requires  of  the 
operator  of  the  car  the  exercise  of  reasona- 
ble care  to  discover  the  peril,  and  to  avoid 
thq  threatened  injury.  The  principle  Is  not 
for  the  benefit  of  one  who,  with  full  knowl- 
edge of  the  danger,  willfully  or  wantonly 
rashes  Into  It.  Kinlen  t.  Railway,  210  Mo., 
loti.  cit  1G4,  115  8.  W.  523.  But  It  must  be 
borne  in  mind  that  knowledge  of  the  pres- 
ence of  a  force  that  may  or  may  not  be  in- 
jurious does  not  necessarily  Imply  knowledge 
of  the  actual  peril  caused  by  such  presence. 
Frequraitly  the  negUceut,  and  sonwtlmes  even 
the  earefiil,  "have  eyes  and  see  not,**  bold  in 
envlsagement  all  of  the  elements  of  a  danger- 
ouB  sltaatloD,  but  are  bllvious  to  the  danger. 
Sucb  a  person  so  entering  Into  peril  of  his 
own  volition  cannot  be  called  willful  or  wan- 
ton, but  only  negilgmt;  and  .be  beeouies  an 
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object  of  solicitude  to  tbe  vital  princlnle  of 
tbe  humanitarian  rules. 

[31  The  inference  Is  clear  tbat  plaintiff 
passed  from  a  position  of  safety  t^.  one  of 
danger  when  be  turned  his  horses  on  to  the 
tnck.  The  car  then  was,  perhaps,  250  feet 
away,  and  there  was  nothing  to  prevent  tbe 
motomuin.  who  could  have  stopped  within 
100  feet,  from  seeing  and  knowing  tbat  plain- 
tiff was  driving  into  the  path  of  the  car  with 
a  heavily  loaded  and  slowly  moving  vehicle; 
ind  we  say  tbat  tbe  negligence  of  plaintiff  in 
acting  on  the  erroneous  supposition  that  be 
could  drive  aroond  the  obstruction  in  safety 
did  not  make  him  an  outlaw,  and  justify  the 
motorman  in  casting  all  care  to  the  winds 
and,  without  putting  forth  any  effort  to  save 
bim.  deliberately  rnnnlng  with  unabated 
speed  to  a  collialon  with  the  team  and  wagon. 

There  are  two  principal  tests  In  cases  of 
this  character:  First,  was  the  plaintiff  In 
danger  of  wlilch  he  did  not  become  aware 
tmui  too  late  to  save  himself?  And,  second, 
was  bis  peril  obvious  to  a  reasonably  care- 
ful man  in  the  position  of  the  motorman  at  a 
time  when  the  latter  bad  a  reasonable  op- 
portunity to  prevent  the  Injury?  That  plain- 
tiff was  oblivious  to  his  danger  is  manifest; 
and  we  think  all  of  the  appearances  combin- 
ed to  proclaim  to  the  motorman  tbe  existence 
of  a  real  danger  and  the  Inaolllty  of  plain- 
tiff, on  account  of  bis  Inattention,  to  save 
himself.  In  the  first  place,  the  motorman 
must  have  realized  that  in  going  on  at  a 
q>eed  of  16  miles  per  hour — and  he  states 
that  was  the  speed  of  the  car — a  collision 
would  be  Inevitable,  unless  he  reduced  speed. 
The  Initial  movement  of  the  team  disclosed 
tbe  purpose  of  plaintiff  to  drive  along  the 
track;  and  the  slow  speed  of  his  team  and 
tbe  visible  directing  of  bis  attention  to  the 
wagon  he  was  passing  were  outward^  obvious 
signs  that  be  was  neglecting  his  own  safety, 
and  woold  be  Injured,  If  the  motorman  made 
no  effort  to  save  bim. 

14]  The  evidence  of  plaintiff  presoitB  a  clear 
case  of  *laBt  chance"  negligence;  and,  as 
«e  have  said  In  other  cases,  such  negligence, 
when  existent,  occupies  the  whole  field  of 
ctdpahlllty,  and  most  be  considered  as  the 
sole  producing  cause  of  the  injury.  The 
facts  of  this  case  are  rasentlally  different 
from  the  tkctB  In  the  cases  relied  on  by  de- 
fendant, a  Barnard  r.  Railway,  137  Mo. 
App.  6Si,  lid  S.  W.  468;  wheze  the  evidence 
disposed  that  tbe  plaintiff  was  not  oblivious 
to  the  danger;  nor  was  the  actual  danger 
apparent  to  the  motorman  until  it  was  too 
late  to  avoid  Oie  Injury.  Tbe  court  did  not 
err  in  overrallng  the  demorrer  to  the  evi- 
dence. 

[I]  Objection  is  ottered  to  the  first  Instruc- 
tion given  at  the  request  of  plaintiff,  on  the 
gronoa  that,  in  ^ect.  it  told  the  jcry  tbat 
16,930.  the  maximum  of  the  damages  plaintiff 
could  recover  nnder  bis  petition,  would  be  a 


reasonable  assessment  of  damages.  Practi- 
cally this  is  the  same  question  ruled  on  in 
the  case  of  Stid  v.  Railway,  236  Mo.  382.  139 
8.  W.  172;  and,  following  the  decision  In 
that  case,  we  bold  the  objection  not  well 
taken.  , 

A  second  objection  to  tbe  instruction  Is 
dismissed,  with  the  observation  that  the  al- 
leged error  is  shown  by  the  verdict  to  have 
been  harmless,  and  therefore  cannot  be  con- 
sidered as  a  ground  for  disturbing  the  judg- 
ment. 

The  criticism  of  plaintifTs  second  instruc- 
tion is  answered  in  what  we  have  said  in 
ruling  on  tbe  demurrer  to  thfe  evidence.  Com- 
plaint is  made  of  tbe  refusal  of  tbe  conrt  to 
give  certain  instructions  asked  by  defend- 
ant; but  we  find  they  were  properly  refused. 
They  prjesent  the  issue  of  contributory  negli- 
gence as  a  defense  to  a  cause  of  action  sole- 
ly based  on  a  breach  of  defendant's  hu- 
manitarian duty.  This  defense  Is  not  pleaded 
in  the  answer,  and  might  l>e  dismissed  on 
tbat  ground;  but  we  wUl  add  that  contribu- 
tory negligence  tbat  co-operated  In  the  pro- 
duction of  tbe  perilous  situation  Is  no  de- 
fense to  tbe  negligence  of  tbe  defendant  in 
failing  to  exercise  reasonable  care  to  discover 
the  peril  and  avoid  the  injury. 

We  find  no  prejudicial  error  was  commit- 
ted in  the  rulings  on  the  admission  of  evi- 
dence; nor  does  there  appear  to  be  any  good 
ground  for  the  point  that  the  verdict  was 
excessive. 

The  case  was  foirly  tried,  and  tbe  Judg- 
ment Is  affirmed.  All  concur. 


STATB  ex  reL  GLOYD  t.  GITiBERT  et  aL, 

Jadges  of  Jackson  County  Court, 
(Kansas  City  Court  of  Appeals.  ABssourt 
June  3,  1912.) 

1.  iNTOxiOATina  Liquors  (|  70*)— Gbaht- 
ING  OF  DaAMsnop  Licenses— Jdbisdiction 
op  Co0ntt  Court. 

The  county  court  in  proceedings  for  the 
iBsuance  of  a  dramshop  bceoae  may,  at  the 
request  of  the  applicant  and  the  remonstra- 
tors,  appoint  a  competent  person  to  canvass 
the  names  of  petitioners  and  remonstrators 
and  agree  on  those  who  are  quali&ed,  but  the 
person  appointed  may  not  usurp  tbe  functions 
of  the  court,  nor  bind  it  to  a  certain  decision. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Gent.  Dig.  K  68-70,  72;  Dec  Dig. 
f  70.*] 

2.  ' Intoxicating  Liquobs  (S  76*)— Gbantino 
OF  Ubahshop  Licenses— JuBiBDicnoN  of 

COUHTT  COUBT. 

Where  the  county  court,  after  a  regular 
bearing  on  an  application  for  a  dramBhop  li- 
cense, made  its  own  findings  from  the  law  and 
the  evidence,  and  granted  a  hcense,  remon- 
strators could  not  <K>mpIain  on  the  ground  that 
the  county  court  had  appointed  a  competent 
person  to  canvass  the  names  of  petitioners 
and  remonstrators,  and  agree  on  those  togaUy 
qualified. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
hig  Liquors.  Cent  Dig.  |  80;  Dec.  Dig.  i  76.*] 
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8.  GBBTIOBABI  (I  58*)— QOBSTIOKS  Rktibw- 
ABLE. 

The  Coart  on  certiorari  csn  ohtj  examine 

the  record,  and,  where  it  shows  that  the  pro- 
ceedings ere  of  matters  over  which  the  inferior 
court  has  exclusive  jurisdiction  aod  that  it  has 
not  exceeded  Its  jurisdiction,  it  cannot  inter- 
fere, Hnd  It  will  Dot  determine  the  propriety  of 
the  inferior  court's  action  or  the  correctness 
of  its  decision. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Gent  Dig.  S  14tt;  Dec.  Dig.  |  D&*]  . 

Certiorari  by  the  State,  on  the  relation  of 
A.  M.  Gloyd,  against  H.  O.  Gilbert  and  others, 
Judges  of  the  Jackson  Goun^  Court,  to  re- 
view the  granting  of  a  dramshop  license, 
license  properly  granted. 

H.  S.  WllllatDs,  of  Kansas  City,  for  re- 
lator. J.  G.  L.  Harvey,  Co.  Counselor,  and 
Cooper  &  Wilson,  both  of  Kansas  CI^  for 
reapondenta. 

ELLISON,  J.  The  county  court  of  Jacli- 
Bon  county  granted  a  license  to  W.  H.  Dixon 
to  keep  a  dramshop  at  915  Walnut  street, 
Kansas  City,  Mo.,  for  six  month  from  Jan- 
uary 4,  1912.  Whereupon  certain  objectors 
obtained  from  this  court  a  writ  of  certiorari, 
whereby  It  is  sought  to  annul  the  license.  It 
appears  that  In  proper  time  Dixon  filed  with 
the  county  court  of  Jackson  county,  Mo.,  his 
application  for  a  license  to  keep  a  dramshop 
at  915  Walnut  street,  Kansas  City,  Mo.,  for 
a  period  of  six  months  from  the  4th  of  Jan- 
uary, 1912,  A  petition  purporting  to  be  sign- 
ed by  properly  qualified  petitioner  and  suffi- 
cient in  number  accompanied  the  applica- 
tion. Thereafter,  on  the  29th  of  Decemlier, 
1911,  a  remonstrance  was  filed  with  the 
court  against  granting  the  license.  Those 
signing  the  remonstrance  denied  the  qualifi- 
cation as  legal  petitioners  of  numbers  of 
those  signing  the  petition,  and  alleged  as  a 
matter  of  fact  that  the  names  of  qualified 
petitioners  appearing  on  the  petition  did  not 
constitute  a  majority  of  the  assessed  tax- 
paying  citizens,  and  guardians  of  minors, 
owning  property  in  the  block  where  he 
sought  to  have  his  dramshop.  It  appears  by 
the  record  that  there  were  a  lai^  number 
of  petitioners  and  remonstrants,  and  the  le- 
gal qualifications  of  these,  under  the  prort- 
sions  of  the  statute,  Involved  the  Investiga- 
tion of  so  many  names  It  was  agreed  by  the 
applicant  and  the  remonstrants  that  the 
court  should  appoint  the  county  license  in- 
spector to  canvass  the  names  with  the  re- 
spective attorneys,  and  ascertain  those 
which  could  be  agreed  upon  as  qualified  pe- 
titioners in  the  block  who  had  signed  the  pe- 
tition, and  those  in  the  block  qualified  to 
sign  petitions  but  who  had  not  done  so.  The 
Inspector  and  the  respective  attorneys  came 
together  and  canvassed  the  names.  But, 
while  the  attorney  for  the  remonstrators 
agreed  there  were  158  qualified  petitioners 
on  Dixon's  petition,  the  balance  were  chal- 
lenged.   When  the  canvass  of  the  qualifica- 


tion of  the  names  of  the  remonstrators  was 
begun,  disagreement  soon  became  apparent, 
the  attorney  for  the  remonstrators  assert- 
ing that,  under  the  claim  of  the  attorneys 
for  the  applicant  as  to  the  qualifications 
necessary  for  a  remonstrant,  there  were 
only  about  20  names  on  his  list,  and  he 
therefore  declined  to  proceed  further.  Thus 
the  canvassing  ended  and  the  Inspector  bo 
reported  to  the  court 

The  remonstrators  then  moved  the  county 
court  to  strike  out  the  Inspector's  report,  on 
the  ground,  first,  that  they  had  adnaitted 
certain  names  signed  to  the  petition  were 
qualified  petitioners  when,  under  a  ruling  of 
that  court,  they  were  not  legal  petitioners; 
second,  that  the  applicant  had  made  friv- 
olous objections  to  names  on  the  remon- 
strance to  the  effect  that  citizens,  otherwise 
qualified,  who  were  tenants  under  leases  that 
prohibited  them  from  signing  a  dramshop 
petition,  "were  not  to  be  counted  as  not  on 
said  petition  on  account  ot  said  leasi^ ;  and, 
third,  "because  the  appointment  of  a  referee 
was  not  provided  for  by  law,  but  was  mere- 
ly a  BUK^ion  of  the  court,  and  was  not 
binding  on  the  parties  to  the  contest"  That 
motion  was  overruled  by  the  county  court 
"for  the  foUowii^  reasons,"  as  stated  In  the 
record:  *'First,  that  the  said  referee  was  ap- 
pointed at  the  request  and  with  the  consent 
of  all  parties ;  second,  that  after  said  report 
of  said  referee  was  filed,  it  was  agreed  by 
all  parties  in  open  court  that  said  report 
was  true  and  correct."  It  is  then  recited  In 
the  record  that  "whereupon  said  attorneys 
for  tile  remonstrators  vetwae  to  go  on  fur- 
ther with  the  case."  The  record  then  recites 
that  Dixon's  application  was  taken  up  for 
hearing  by  the  court,  that  evidence  was 
heard,  and  a  finding  made  that  the  ai^li- 
cant  was  a  properly  qualified  person  to  keep 
a  dramshop,  and  that  his  petition  was 
signed  a  majority  of  the  assessed  tax- 
paying  citizens,  and  guardians  of  minors, 
owning  property  In  tiie  block  In  which  the 
dramshop  Is  to  be  kept  All  other  findings 
were  made  by  the  court  as  to  the  requisites 
made  necessary  by  the  statute  having  been 
complied  with.  In  short,  the  record  entry 
of  the  findings  and  Judgm^t  of  the  court 
shows  a  regular  and  legal  procedure  for  a 
dramshop  license  and  ends  with  an  order 
that  a  license  be  Issued.  The  only  reason 
given  by  relator  against  the  validity  of  the 
license  in  his  petition  for  the  writ  Is  that 
the  county  court  granted  the  license  without 
hearing  evidence  as  to  the  qualification  of 
signers  of  the  petition  and  remonstrance,  al- 
though It  was  demanded  that  such  evidence 
be  heard.  The  record  returned  does  not  sup- 
port this  allegation;  but  on  the  contrary, 
refutes  it  And  the  sole  objection  made 
against  the  proceeding  of  the  county  court 
as  set  forth  In  brief  ot  points  and  author- 
ities, Is  that  the  court  "had  no  authority  in 
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liw  to  appoint  a  oommlssloner  or  referee  to 
act  ia  place  of  tbe  conrt  to  canvass  names 
tai  the  petition  and  remonstrance." 

Tliere  are  two  reasons  why  we  cannot  sus- 
tain tbe  objection. 

[1]  First  Hie  record  shows  that  tbls  was 
done  at  the  request  and  by  the  consent  of 
the  parties,  and  that  all  appeared  before  tbe 
commissioner  to  canvass  names,  and  no 
objection  appears  to  have  beai  made  to  tlie 
right  of  tbe  court  to  appoint  htm.  nuUl  after 
Ike  made  his  report  It  was  stated,  and  not 
qnestioned,  tbat  In  Jackson  county  there  are 
near  600  saloons  licensed.  It  Is  readily  sera 
ttiat  contests  over  tbe  qnallflcatlon  of  each 
signer  of  a  peUtlon  for,  or  a  remonstrance 
against,  a  license,  conld  be  snch  as  to  make 
an  extended  bearlnc  by  the  conrt  imprac* 
tlcable.  We  therefore  do  not  see  any  legal 
objection  to  the  court  appointing  some  com- 
p^nt  person,  when  reQUested  by  tlie  con- 
testing parties,  to  canvass  the  names  of  pe- 
titioners and  remonstrants,  and  agree  upon 
those  who  are  legally  qualified.  Tbe  person 
appointed  would  not  usurp  tiie  functions  of 
the  court  nor  bind  it  to  a  certain  decision. 
As  a  practical  matter,  In  the  disposal  of 
soch  boslneBS,  the  conrt  would  doubtless  ac- 
cept tbe  agreement  of  the  contesting  parties 
in  determining  wbrthw  the  peUUtm  was 
properly  signed. 

[21  Second.  In  this  case  there  Is  nothing 
in  the  record  to  show  that  the  Inspector  In 
any  way  assumed  to  say  whether  the  appli- 
cant was,  or  was  not;  entitled  to  a  llcoise. 
He  made  no  flndhig  whatever,  not  even  8tat> 
ing  whether  the  petition  contained  the  req- 
uisite number  of  petitioners.  On  the  con- 
trary, so  far  as  appears  by  tiie  record,  the 
conn^  court,  after  a  regular  faearti^  made 
Its  flndb^  from  tbe  law  and  tbe  mUimee. 

[I]  Undor  the  writ  of  certiorari,  we  can 
only  examine  the  record  soit  up,  and.  If  it 
diows  that  the  proceedings  were  of  matters 
over  wUeh  that  conrt  Iwd  exclusive  Jurisdic- 
tion, as  is  the  case  with  dramshop  licenses, 
and  that  It  has  not  exceeded  that  Jnrisdic<> 
tlon,  we  cannot  Interfere.  We  cannot  enter- 
tain an  appeal  frwn  tin  decision  of  tluit 
court  to  see  if  It  made  a  mistake  in  law  or 
(act  If  that  could  be  done,  we  would  find 
ourselves  under  the  necessity  ttf  oonsldetlng 
wbethor  proper  evldaice  was  heard  and 
pnver  conclusions  were  reached.  By  doing 
this  we  would  overreach  our  own  jurlsdio- 
tloD.  We  bave  nothing  to  do  with  tlie  pro- 
priety of  tbe  Courtis  action,  or  the  correct* 
USB  of  Ito  dectadon,  so  long  as  it  acts  within 
the  limit  of  Ite  Jurisdiction.  State  ex  rel.  t. 
Caothom,  40  Mo.  App.  94;  Stoto  »  reL  T. 
Comity  Court;  4S  Uo.  App.  387;  State  ex 
reL  V.  Mayor,  etc;,  5T  Ho.  App.  192.  Tbe 
validity  of  the  county  courts  action  must  be 
adjudged  by  what  Is  diown  upon  the  fiice  of 
tts  record.  State  ex  reL  v.  Pattersim,  229 
Mo.  864,  868, 129  8.  W.  894;  Ward  v.  Board 
of  Equalization,  ISS  Ho.  909,  819,  86  S.  W. 


648;  Hannibal  &  Bt  Joe  By.  Ob.  T.  State 
Board,  64  Ho.  294. 

So  far  as  Is  shown  by  tbe  record  in  tbls 
case,  the  llcrase  was  properly  granted,  and 
Uie  action  of  the  county  court  will  not  be 
disturbed.   All  concur. 


OEBNOWETTH  V.  SlITHEBIiAND. 
(Kansas  Oity  Court  of  Appeals.  UisBOuri. 
March  4, 1912.) 

1.  Mastkb  aiid  Sebvaitt  (I  248*)— iNnrans 
TO  Sebvakt— Ddtt  or  Sxbyaht's  Obeox- 

ERCE. 

It  is  the  dat7  of  tbe  servant  to  obey  his 
master's  orders;  and,  if  bis  disobedience  caus- 
es or  contribDtes  to  an  Injnry.  the  servant  lias 
no  right  of  action  against  tlie  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  il  682,  7^770;  Dee.  Dig. 
I  243.*1 

2.  Master  ahd  Sbbvant  ({  286*)— Injubzes 

TO  SkBVANT;— QtJESTIOHB  FOR  JUBY. 

In  an  action  by  a  servant  for  persona]  In- 
juries  received  through  tbe  breaking  of  a  der< 
rick,  the  question  of  the  negligence  of  the  mas- 
ter held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  11  1001,  1006,  1008.  1010- 
1016,  1017-1033,  1036-1042,  1044,  1046-1060; 
Dec.  Dig.  I  286.*) 

8.  Appeal  and  Ebb<»  (|  1051*)— BbviSW— 

Harmless  Ebbob. 

The  admission  of  testimony  aa  to  a  fact 
about  which  there  was  no  dispute  is  harmless, 
though  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  K  4161-4170;  Dee.  Dig.  | 
IC-il.*! 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; Joseph  A.  Guthrie,  Judge. 

Action  by  David  T.  Chenoweth  against  A. 
G.  Sutherland.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  AfQrmed  on  condi- 
tion that  a  remittitur  be  entered. 

Warner,  Dean,  McLeod  &  Timmonda,  of 
Kansas  City,  for  appellant  Bird  &  Pope,  of 
Kansas  City, .  for  respondent 

JOHNSON,  J.  This  Is  a  personal  Injury 
case  tiiat  has  been  here  on  two  former  ap- 
peals. Tbe  first  trial  resulted  in  a  verdict 
and  Judgment  for  plaintiff  for  f2,500.  De- 
fendant appealed,  and  we  held  In  our  opin- 
ion, written  by  Broaddus,  P.  J.,  that  the  evl- 
drace  of  plaintiff  sustained  tbe  cause  of  ac- 
tion alleged  In  bis  petition;  but  we  reversed 
the  Judgment  and  remanded  the  case  for  an- 
other trial  because  of  prctludiclal  errors  com- 
mitted against  defendant  at  tiie  trial.  129 
Mo.  App.  431,  107  S.  W.  6.  At  the  second 
trial  the  Jury  found  for  plaintiff  and  assess- 
ed bis  damages  at  f2,000;  but  tbe  circuit 
Judge  granted  defendant  a  new  trial,  on  tbe 
ground  tbat  his  demurrer  to  the  evidence 
should  have  been  given.  Ttie  cause  was  sub- 
mitted to  tbe  Jury  at  tbe  third  trial,  and  a 
verdict  was  returned  for  idalntiff  for  $7,000. 
On  the  bearing  of  the  motion  for  a  new  trial. 


*ror  other  easM  see  same  topic  and  aecUon  NUUBEa  la  Dec.  Dig.  A  Am.  Dig.  Key  No.  SeriM  tt  RVr  Indem 
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the  court  beld  the  rerdlct  excessive,  and  to 
meet  this  view  plaintiff  entered  a  remittitur 
of  $2,000;  whereupon  the  motion  for  a  new 
trial  waa  overruled,  and  Judgment  for  plain- 
tiff in  the  sum  of  $4,500  was  rendered.  De- 
fendant appealed,  and.  In  an  opinion  written 
by  Ellison,  J.,  we  again  held  that  the  demur- 
rer to  the  evidence  had  been  properly  over- 
ruled, but  again  remanded  the  cause  on  ac- 
count of  errors  committed  against  defendant 
at  the  trial. 

We  observed  In  the  opinion  that  a  Judg- 
ment of  $4,500  wag  far  In  excess  of  the  dam- 
ages plaintiff's  own  evidence  showed  he  had 
sustained  in  consequence  of  the  injury.  The 
last  trial  resulted  in  a  verdict  for  plaUitlfl 
for  $5,000.  The  circuit  court  deeming  this 
excessive,  plaintiff  filed  a  remittitur  of  $1,- 
000,  and  the  court  overmled  the  motion  for 
a  new  trial  and  entered  Judgment  for  $4,000. 
Defendant  appealed. 

[1. 2]  Three  propositions  are  urged  by 
counsel  for  defendant,  viz.:  First,  that  the 
evidence  falls  to  disclose  a  cause  of  action, 
and  therefore  that  the  Jury  should  liave  been 
directed  to  return  a  verdict  for  defendant; 
seoond,  that  error  was  committed  In  the  ad- 
mission of  certain  evidence  offered  b7  plain- 
tiff; and,  third,  that  the  Judgment  Is  exces- 
sive. 

At  the  time  of  his  lnjni7,  plaintiff  was 
mnployed  as  a  workman  at  the  foundry  and 
machine  shops  of  defendant,  and  was  a  mem- 
ber of  a  gang  engaged,  under  the  direction  of 
a  foreman,  in  moving  an  old  engine  from 
the  interior  of  a  building  out  Into  the  yarda 
where  it  was  to  be  placed  on  a  pile  of 
I-beams.  The  engine  had  been  stripped  of  all 
its  detachable  parts  down  to  its  solid  frame, 
approximately  was  8  or  9  feet  long,  2  to 
feet  wide,  and  18  Inches  to  2  feet  high,  and 
weighed  about  4,500  pounds.  It  was  loaded 
on  a  push,  car  and  pushed  along  a  railway 
that  ran  from  the  inside  of  the  building  out 
Into  the  yards,  and  alongside  the  pile  of 
beams  on  which  it  was  to  be  set  Witnesses 
variously  estimate  the  distance  of  the  pile  of 
beams  from  the  car,  where  it  was  stopped, 
at  from  2  to  8  feet;  and  some  of  the  witness- 
es say  the  top  of  the  pile  was  about  the  same 
height  as  the  top  of  the  car,  while  others 
say  it  was  a  few  inches  higher.  The  plan  of 
imloading  adopted  by  the  foreman  was  to  use 
two  I-beams  for  skids,  on  which  to  shove 
the  engine  from  the  car  to  the  pile  of  beams. 
A  small  derrick  stood  on  the  east  side  of  the 
track,  near  the  pile,  and,  under  the  orders 
of  the  foreman,  was  nsed  to  lift  the  engine, 
for  the  purpose  of  putting  one  end  of  the 
skids  under  It  The  guy  cables  of  the  der- 
rick were  old,  and  so  worn  and  rusted  that 
It  was  not  safe  to  attempt  to  lift  the  engine 
with  the  derrick  and  swing  It  over  to  the 
pile.  The  foreman  had  knowledge  of  the 
limitations  of  the  derrick,  and  did  not  pur- 
pose to  use  It,  exc^  for  lifting  a  part  of 
the  load,  and,  consequoitly,  devised  the  meth- 
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od,  to  which  we  have  referred,  of  sliding 
the  engine  over  on  the  skids  with  the  aid  of 
pinch  bars.  Below  Is  a  cut  of  the  engine, 
wMch  we  reproduce  here  to  elucidate  our 
statem^t  of  the  facts  of  the  case: 


The  end  with  the  cylinder  on  was  beavlCT 

than  the  other,  and  hereafter  shall  be  desig- 
nated as  the  front  end.  The  injury  to  plain- 
tiff occurred  during  the  temporary  absence 
of  the  foreman,  who  went  Into  the  building 
to  get  the  pinch  bars,  which  he  Intended  the 
men  to  use  in  sliding  the  load  along  the 
skids.  After  he  left  the  scene,  the  men  caus- 
ed the  front  end  of  the  load  to  l>e  lifted  by 
the  derrick  higher  than  It  had  been  lifted 
before,  intending  to  push  it  along  the  skids 
without  waiting  for  the  pinch  bars;  and, 
while  thus  engaged,  a  defective  guy  cable 
parted,  the  derrick  careened  in  the  opposite 
direction,  and  thereby  slackened  another  guy 
cable,  which  sagged  down  and  struck  plaintiff 
on  the  head,  Infilctlng  the  Injuries  of  which 
he  complains.  Plaintiff  contends  that  negli- 
gence of  defendant  in  using  a  defective  der- 
rick was  the  cause  of  his  Injury.  Defend- 
ant's [wsition  is  that  disobedience  by  plain- 
tiff and  his  fellow  servants  was  the  cause. 
Plaintiffs  answer  to  this  defense  Is,  first 
that  he  and  bis  fellow  servants  were  not  dis- 
obeying, but  were  carrying  out  the  orders  of 
the  foreman;  and,  second,  that  If  they  were 
disobedient  that  wrong  had  no  place  In  the 
chain  of  casual  events  that  operated  to  pro- 
duce the  Injury. 

The  foreman  of  the  men,  Louis  H,  Althoff, 
Introduced  as  a  witness  by  defendant,  tes- 
tified that  the  engine  had  been  placed  length- 
wise on  the  top  of  the  push  car,  so  that 
when  the  car  was  stopped  alongside  the  pile 
of  beams  the  engine  was  parallel  to  the  pile, 
and  was  on  the  far  side  of  the  car.  First 
he  bad  the  engine  belted  or  looped  with 
chains.  The  hook  at  the  end  of  the  lifting 
cable  of  the  derrick  was  to  be  fastened  Into 
these  belts,  to  lift  first  one  end  of  the  load 
and  then  the  other,  for  the  purpose  of  sep- 
arately sliding  one  end  of  the  skids  under 
the  load.  Tlfe  skids  were  placed  at  right 
angles  to  the  broadside  of  the  engine,  and 
their  other  end  rested  on  top  of  the  pile  of 
twams.  One  skid  was  placed  Just  back  of  the 
cylinder;  the  other  near  the  rear  end  of  the 
engine.  The  skids,  which,  as  stated,  were 
I-beams,  were  laid  on  their  sides,  in  order 
that  the  pinch  bars  might  be  worked  In  tbeir 
grooves.  It  was  the  design  of  the  foreman 
to  slide  the  load  sldewiae;  for,  In  so  doing, 
more  pinch  bars  could  be  employed  by  ushig 
the  side  of  the  car  as  a  pivot,  and  the  task 
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of  turning  the  load  halt  around  would  be 
avoided.  Further  reference  to  the  lifting 
chains  belted  around  the  engine  is  necessary 
to  a  proper  understanding  of  the  facts.  The 
foreman  states  that  two  of  these  belts,  one 
single  and  the  other  double,  were  placed 
around  the  load.  The  single  belt  was  near- 
est the  front  end,  and  was  used  In  raising 
that  end  a  few  Inches — just  high  enough  to 
admit  the  Insertion  of  the  skid.  The  double 
belt  or  "cradle,"  as  the  witness  calls  it,  had 
one  loop  under  the  shoulder  of  the  engine 
and  another  under  the  rear  end,  and  the 
derrick  hook  could  be  attached  to  either  loop. 
As  we  understand  these  devices,  the  single 
belt  was  far  in  front  of  the  en^e's  center 
of  gravity,  the  front  loop  of  the  cradle  was 
just  in  front  of  that  center,  and  the  rear 
loop  tRT  behind  it,  so  that  in  lifting  by  the 
single  belt  the  front  end  only  of  the  load 
would  be  hoisted,  in  lifting  by  the  rear  loop, 
the  rear  end  of  the  load  would  be  raised,  and, 
in  lifting  by  the  front  loop  of  the  cradle,  the 
front  eud  would  be  raised  about  two  feet  be- 
fore the  rear  end  would  leave  the  car,  and 
the  entire  load  be  supported  by  the  derrick. 

The  foreman  states :  That  when  he  start- 
ed for  the  pinch  bars  the  skids  had  been 
placed  by  lifting  first  one  end  and  then  the 
other  of  the  load.  That  the  derrick  book 
had  been  detached.  That  he  had  no  inten- 
tion of  using  the  derrick  again.  That  he 
bad  told  the  men  the  derrick  was  unsafe, 
and  must  not  be  used  to  lift  the  whole  load. 
That,  during  the  operation  of  placing  the 
skids  in  positlOD,  plalntUT  had  started  to  put 
the  derrick  hook  in  the  middle  belt,  and  he 
had  stopped  plaintiff,  saying:  "Don't  catch 
it  there.  Tou  don't  want  to  lift  the  whole 
thing."  And  that  when  he  went  to  get  the 
pinch  bars  he  left  the  men  standing  idle,  and 
expected  them  to  remain  idle  until  he  re- 
turned. 

There  is  other  evidence — some  of  it  ap- 
pearing in  the  testimony  of  witnesses  Intro- 
duced by  plaintiff— to  the  effect  that  the  men 
willfully  disobeyed  the  order  of  the  foreman 
In  lifting  by  the  middle  loop  almost  the  en- 
tire load  with  the  derrick;  and  this  was 
inmnpted  by  the  idea  that  1^  so  doing  th^ 
coold  push  the  whole  load  over  to  tlie  pile 
withont  the  plndi  bars,  and  have  the  work 
done  on  the  retom  of  the  foreman. 

If  the  evideDce  to  wtilcb  we  have  referred 
were  aU  of  Uie  evidence  In  the  record,  we 
would  not  beaitate  in  reaching  the  conclusion 
that  ni^  disobedience  of  the  maater'a  ordera 
rtundd  be  regarded  aa  the  sole  cause  of  the 
Injury,  alnce  It  la  plain  that,  had  the  ordera 
bem  oh^ed,  the  InJnxy  would  not  have  oc- 
cnrred.  Indeed,  the  ose  of  the  derritft  at  all, 
aftw  flu  foreman  had  cast  It  aside  as  of  no 
further  nae  in  the  operation  of  moving  the 
otgine,  and  had  temporarily  withdrawn, 
leaving  the  men  under  ordera  to  remain  Idle 
until  fala  return,  was  the  purely  voluntary 
act  <a  plaintiff  and  his  fellow  servants,  for 
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the  consequences  of  which  he  and  they  alone 
were  responsible.  It  is  the  duty  of  the  serv- 
ant to  obey  his  master's  orders ;  and,  If  his 
disobedience  causes  or  contributes  to  his  in* 
Jury,  he  can  have  no  cause  of  action  against 
his  master. 

But  we  find  In  tbe  record  substantial  evi- 
dence contradicting  the  foreman's  version  of 
the  occurrence,  and  now  we  shall  refer  to  the 
evidence  most  favorable  to  the  contention  of 
plalntlCC.  He  states  that  the  engine  was  laid 
diagonally  on  the  top  of  the  car;  that  the 
foreman  so  directed  the  work  of  unloading; 
that  the  engine  was  to  be  run  along  the  skids 
lengthwise  and  head  on ;  tbat  the  skids  were 
shoved  under  the  front  end,  as  it  was  lifted 
by  the  derrick;  and  that  the  foreman  left 
before  the  weight  of  the  load  had  been  shift- 
ed to  the  skids,  and  therefore  while  tbe  op- 
eration of  lifting  the  end  higher  and  higher 
and  shoving  tbe  skids  under  was  going  on. 
Further,  he  states  that  he  did  not  hear  the 
foreman  say  the  derrick  should  not  be  used 
to  lift  the  entire  load,  did  not  know  pinch 
bars  were  to  be  used,  and  supposed,  when 
the  foreman  left,  he  had  gone  for  good.  In 
these  last  statements  he  Is  ^tirely  unsup- 
ported by  any  other  evidence,  and  we  are 
going  to  disregard  them  in  making  up  the 
hypothesis  of  facts  from  which  we  draw  the 
Inference  that  plaintiff  was  entitled  to  go 
to  the  Jury. 

There  is  substantial  evidence  tending  to 
show  that  the  derrick  hook  was  attached  to 
the  load  at  a  point  far  in  front  of  Its  center 
of  gravity,  and  was  holding  the  front  end  of 
the  load  suspended,  when  the  foreman  left 
to  get  the  pinch  bars;  that  the  men  kept  on 
with  their  work,  having  no  order  from  the 
foreman  to  the  contrary;  and  that  the  only 
direction  he  had  given  was  not  to  lift  the 
whole  load  with  tbe  derrick,  and  the  indef- 
inite order  not  to  lift  It  too  high.  If  these 
are  the  true  facts  of  tbe  case,  the  Jury  were 
entitled  to  the  belief  tiiat  the  men  were  not 
disobeying,  but  were  complying  with,  the  or- 
ders of  the  foreman  In  raising  the  front  end 
of  the  load  a  few  inches  higher.  In  order  to 
get  the  skids  under  far  enough,  and  that  the 
negHgence  of  the  foreman  in  ordering  them 
to  work  with  a  defective  and  dangerous  der- 
rick was  the  proximate  cause  of  the  injury. 

In  the  conceded  physical  facts,  there  la 
much  to  austain  xdalntUfa  hypothesis.  In 
the  first  place,  the  question  arises  on  the 
foreman's  version:  Why  did  he  go  after  the 
plnCb  bare,  Instead  of  sending  a  servant  aft- 
er them,  If  he  eiDected  the  men  to  remain 
idle?  A^ln,  on  the  theory  tbat  tbe  men 
were  to  otmtlnue  the  woric  In  fala  absence, 
what  could  they  do,  except  to  go  on  with 
the  task  of  putting  the  skids  tinder  tbe  load, 
which  called  for  Uftlug  Its  front  end  higher? 
And^  further.  If  tbe  derrick  book  waa  at- 
tached to  the  front  loop^  and  therefore  waa 
lifting  the  front  end  of  the  load,  bow  could 
the  further  elevation  of  that  end  have  In- 
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creased  Qw  strain  on  the  derrlCkT  ObTlpns- 
ly,  as  we  obsetred  In  our  first  opinion  In 
this  case,  llftlns  up  one  aid  of  tbe  ^Ine 
would  finally  result  in  throwing  Ita  whole 
weight  on  ItB  bottom  aid;  and  therefore,  the 
h^her  the  free  end  was  lifted,  the  less  tbe 
strain  on  the  derrick.  And  stiU  farther,  If 
the  foreman,  when  he  left,  did  not  Intend  to 
Dse  the  derrick  again,  why  was  the  middle 
belt  or  loop  put  around  the  load?  It  had  not 
been  used,  according  to  his  i^temoit,  and 
there  was  no  neoesalty  for  more  than  two 
single  belts,  one  at  eadi  end,  If  he  did  not 
purpose  to  lift  a  substantial  part  of  the  en- 
tire load  by  tbe  middle  band  to  facilitate  the 
operation  of  pinching  and  pushing  the  en- 
gine on  the  sUds.  Clearly,  lifting  at  either 
end  would  be  of  no  avail,  as  that  process 
would  cause  the  bottom  end^to  offer  greater 
resistance  to  lateral  force  than  the  load  oth- 
erwise would  oppose;  but  lifting  by  the  mid- 
dle band  would  distribute  ita  power  over 
the  whole  load,  and  thereby  assist  the  later- 
al force  applied  by  the  pinch  bars  and  by 
pushing.  All  these  consldeFatlons,  and  oth- 
ers, not  so  striking,  which  we  have  not  men- 
tioned. Impel  us  to  hold  that  the  plaintiff  baa 
shown  by  substantial  and  credible  evidence' 
that  his  Injury  was  not  referable  to  any  dis- 
obedience of  orders,  but  was  caused  by  negli- 
gence of  defendant  In  falling  to  exercise  rea- 
sonable care  to  provide  him  a  reasonably 
safe  derrick  with  which  to  work.  The  de- 
murrer to  the  evidence  was  properly  over- 
ruled. , 

[3}  We  shall  dispose  of  defendant's  second 
proposition  with  the  observation  that  the 
testimony  In  question  related  solely  to  a  fact 
about  which  there  Is  no  dispute;  and  there- 
fore that  the  only  error  In  admitting  tbe 
evidence  consisted  of  an  Inquiry  Into  mat- 
ters not  pertaining  to  a  controverted  issue  of 
fact.  In  the  present  instance,  tbe  Inquiry 
could  not  have  misled  the  Jury ;  and  there- 
fore the  error  should  be  deemed  harmless. 

Finally,  on  the  question  of  excessive  ver- 
dict, we  still  adhere  to  the  view  we  express- 
ed In  our  opinion  on  the  second  appeal,  and 
hold  that  a  Judgment  of  S4,000  is  In  excess 
of  the  maximum  limit  of  plalntifTs  damages 
as  portrayed  by  his  evidence.  We  think  that 
limit  Is  $3,000,  and,  on  condition  that  within 
10  days  from  the  filing  of  this  opinion  a  re- 
mittitur of  $X,000  be  entered  by  plaintiff, 
the  judgment  will  be  affirmed.  Otherwise  It 
will  be  reversed,  and  the  cause  remanded. 
AH  concur. 


KALVER  V.  METROPOr.ITAN  ST.  RT.  CO. 

(Kansas  City  Court  of  Appeals.  MisBourL 
June  S>  1912L   Rehenring  Denied 
June  17.  1912.) 

1.  Street  Railroads  (J  110»)— Collisions 
OR  Debailmekt— Res  Ipsa  Loquitur. 
The  res  ipsa  loquitur  doctrine  applies  to 
an  acUoD  against  a  street  railway  company  for 


Injury  to  a  person  on  a  sidewalk  resultlDg  from 
derailment  of  a  car.  and  hence  the  petiaon  In 
such  an  action  was  suffident,  witiiont  stating 
the  facts  on  which  plaintiff  i>ased  his  charge 
that  the  derailment  was  negligently  caused. 

[Ed.  Note^For  other  casea,  see  Street  Rail- 
roads, Gent  Dig.  |  224;  Dec  Dig.  |  lia*] 

2.  STBEBT  RAIUOADS  (I  a* )— D—ATLMTCWT^ 
DUTT  TO  TBAVELEBS. 

A  street  railway  company  Is  bound  to  use 
reasonable  care  to  avoid  injuring  travders  in 
the  street  through  derailment  of  cars. 

[Ed.  Note.— For  other  cases,  see  Street  BaSl' 
roads.  Cent  Dig.  ||  172-177;  Dee.  Dig.  {  81.«1 

8.  TaiAL  (I  62*)— Obdkb  or  Paoor. 

In  an  action  against  a  street  railway  com- 
pany for  injury  to  plaintiff,  caused  by  derail- 
ment of  a  ear  while  he  was  standing  on  a  side- 
walk, he  was  not  required  to  show  that  the 
derailment  was  negligently  caused,  nntil  the 
company  had  offered  evidence  tending  to  show 
that  the  derailment  was  purely  acddental,  and 
hence  such  proof  was  properly  made  on  re- 
buttal 

[Ed.  Note.— For  other  cases,  see  Trial,  Cut. 
Dig.  II  148-150;  Dec.  Dig.  |  62.*] 

4.  Stbebt  Railboadb  (I  117*)— Dbahmbht 

— NsQuaENCE— Just  Question. 

In  an  action  agatnat  a  street  rallwa;^  com- 
pany for  injury  to  plaintiff  while  standmg  on 
a  sidewalk,  caused  by  the  derailment  of  a  car, 
Acid,  under  tbe  evidence,  a  jury  qneation 
whether  tbe  motorman  was  negligent  In  falt- 
hig  to  discover  an  obstruction  In  time  to  pre- 
vent the  derailment. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  11  239-257;  De&  Dig.  f 
117.*] 

0.  Stbbbt  Baxlsoads  (I  114*)— Dbsaxlment 

— Personal  Injubt— Causai,  Conhectioh — 

Evidence— SuFFiciENCT. 

In  an  action  against  a  street  railroad  tym- 
pany for  Injury  to  plaintiff  while  standing  op 
a  sidewalk,  caused  by  tbe  derailment  of  a  car 
which  pushed  a  wagon  against  him.  evidence 
Add  to  warrant  a  finding  of  direct  causal  con- 
nection between  the  negugeuee  causing  tbe  de- 
railment and  the  injury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  239-250;  Dec.  Dig.  { 
114.*] 

6.  Affeai,  and  Ebsob  (I  222*)- Review— 
iNstimciKNT  Reservation  on  Objections. 

Error  in  rpfusing  a  new  trial,  asked  on  the 
ground  of  newly  discovered  evidence,  is  not  re- 
viewable, If  tiie  point  ymm  not  properly  pre- 
served Id  tbe  trial  court 

[Ed.  Note.— For  other  eases,  see  Appesl  and 
Error,  Cent  Dig.  H  1166,  IS^im;  Dec 
Dig.  S  222.*] 

7.  Damages  ((  180*)  —  Pbsonai.  iNjun— 

EXCESeiVENBSS. 

Eight  hundred  dollars  was  not  excessive 
recovery  for  personal  iojury  to  plaintiff,  who 
was  bruised  through  a  wagon  being  pushed 
against  him  oo  derailment  of  a  street  car. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  U  857-S67,  870,  871;  Dec.  Dig.  | 
130.'] 

8.  Appeal  and  Ebbob  (H  994,  996*)— Tsb- 

DicT— Conclusiveness. 

It  is  for  the  jury  hi  the  trial  court  to  de- 
termine the  credibility  of  witnesses,  and  the 

weight  of  their  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  81  S901-3907;  Dec  Dig.  SI 
904,  995.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; T.  3.  Seehom,  Judge. 
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ieUon  by  Abniliain  Ealrer  against  tbe  Met- 
npolltan  Street  Railway  Company.  Jndg* 
went  tor  plaintiff,  and  defendant  amwala. 
Afflrmed. 

John  H.  Lncas  and  Ctaas.  N.  Sadler,  both 
of  Kansas  City,  for  appellant  H.  J.  Lat- 
sbaw  and  Jesse  E.  James,  botb  of  Kanaaa 
city,  for  respondent. 

JOHNSON,  J.  Plaintiff  sued  to  recorer 
damages  for  personal  Injuries  caused  by  the 
derailment  of  an  electric  street  car  operated 
by  defendant  on  Independence  avenue  in 
K&nsas  City.  The  petition  alleges  that  plain- 
tiff "was  lawfnlly  upon  said  Independence 
iTenae,  and  ai>on  the  south  side  thereof, 
'  •  *  when  one  of  defendant's  east-bonud 
electric  cars  was  on  account  of  the  careless- 
ness and  negligence  of  defendant  •  •  * 
allowed,  permitted,  and  caused  to  run  off  of 
tbe  track  and  leave  the  track  and  to  run 
over  said  street  and  the  pavement  thereon 
to  or  near  the  south  side  of  said  street  and 
near  which  plaintiff  was  standing  and  work- 
ing, thereby  throwing,  pushing,  and  shoving 
said  wagon,  and  forcing  said  wagon  with 
great  force  and  violence  against  the  side- 
walk and  building,  on  the  south  side  of  said 
street,  thereby  greatly  injuring  plaintiff." 
Tbe  answer  Is  a  general  denial.  Tbe  trial 
resulted  In  a  verdict  and  judgment  for  plain- 
tiff for  $800<-  Defendant  appealed. 

Independence  avenue  runs  east  and  west, 
is  paved  with  asphalt,  and  at  the  place  in 
question  la  a  bnslness  street  Defendant  op- 
erates a  double-track  street  railway  *on  this 
street ;  the  south  track  being  used  for  east- 
boond  cars.  The  distance  between  the  south 
rail  of  this  track  and  the  curb  is  13  feet  and 
8  locbes,  and  the  distance  from  tbe  curb  to 
the  property  line  9  feet  and  6  Inches.  Plain- 
tiff operated  a  feed  store  on  the  south  side 
of  tbe  street  His  one-horse  delivery  wag- 
on was  standing  in  the  sti'eet  next  tbe  curb, 
and  plaintiff  and  his  son  were  loading  the 
wagon  from  the  store.  The  front  wheels 
of  an  east-bound  car,  running  eight  or  ten 
mUes  ptf  hour,  suddenly  jumped  tbe  track, 
and,  turning  southward,  ran  to  and  on  the 
Curbing,  crashing  Into  tbe  wagon  and  horse, 
Jost  as  plaintiff  emerged  from  tbe  store,  car- 
rying a  bale  of  hay.  Plaintiff  testified :  "Tou 
Bee  I  have  a  hook  in  lifting  a  bale  of  hay. 
I  got  the  bate  to  my  face  In  front  of  the 
wagon.  When  the  car  struck,  I  was  just 
In  the  door,  stepping  onto  the  sidewalk.  The 
car  passed  onto  the  wagon,  and  the  horse 
kicked  me,  and  I  fell  down  with  the  bale 
of  hay."  The  horse  was  killed  and  the  wag- 
on was  demolished.  Whether  tbe  wiigon, 
horse,  bale  of  hay,  or  all  three  indicted  the 
injuries,  which  consulted  of  numerous  bruis- 
es and  contusions,  is  not  made  clear  In  the 
evidence.  The  statranent  of  plaintiff  that  tbe 
borse  kicked  him  appears  from  all  tbe  facts 
niid  clTcumstances  to  he  a  mere  supposition. 
The  definite  facts  dlsdoaed  by  his  evidence 


are  that  the  front  end  of  the  car  stmck  the 
horse  and  wf^on,  threw  them  on  the  side- 
walk, and.  In  turn,  one  or  botb  of  them  fait 
plaintiff,  wfao  was  on  the  sidewalk,  and  in* 
jured  falm.  Plaintiff  did  not  allege,  and  In 
bis  evidence  In  chief  did  not  attempt  to  show, 
the  cause  of  the  derailment  At  the  close 
of  his  evidence,  defendant  requested  the  giv- 
ing of  a  peremptory  Instruction,  but  the  re- 
quest was  refused,  and  defendant  then  in- 
troduced evidence  to  the  effect  that  tbe  de-< 
railmeut  was  accidental.  It  was  shown  that 
there  was  no  defect  In  the  track  or  in  tbe 
car,  and  experts  testlfled  that  sometimes  de- 
railments occur  under  such  conditions.  Over 
the  objections  of  defendant  plaintiff  in  re- 
buttal was  permitted  to  introduce  evidence 
tending  to  show  that  some  sf  the  stone  or 
granite  blocks  set  on  each  side  ef  the  rail 
had  become  loose  and  out  of  place,  and  that 
three  of  these  blocks  were  lying  en  the  snr- 
face  of  tbe  street  and  from  the  facts  and 
circumstances  appearing  In  this  evidence  the 
Inference  is  reasonable  that  the  derailment 
was  caused  by  one  of  the  front  wheels  strik- 
ing and  running  over  a  broken  part  of  one 
of  these  blocks,  and  that  preceding  cars  that 
day  had  struck  these  obstructions,  but  had 
not  been  derailed.  The  paving  of  which  the 
granite  blocks  had  l>een  a  part  was  laid  by 
defendant  and  it  was  admitted  at  the  trial 
that  an  Ordinance  was  In  force  which  re- 
quired defendant  to  pave  the  street  In  be- 
tween and  18  inches  on  the  outside  of  Its 
tracks. 

[1]  Counsel  argue  that  tbe  court  erred  in 
overruling  the  peremptory  instructions  asked 
by  defendant  at  the  close  of  plaintiff's  evi- 
dence and  again  at  tbe  close  of  all  tbe  evi- 
dence. First,  it  is  insisted  that  the  petition 
does  not  state  a  cause  of  action,  and  that 
the  defect  is  of  such  character  that  It  was 
not  cured  by  verdict  Tbe  statute  (section 
1794,  Rev.  St  1909)  provides  that  a  petition 
must  contain  "a  plain  and  concise  statement 
of  the  facts  constituting  a  cause  of  action 
without  unnecessary  repetition."  "The  whole 
theory  of  the  practice  act  Is  that  facts  and 
not  conclusions  should  be  pleaded."  Hum- 
phreys V.  Milling  Co.,  98  Mo.,  loc.  cit.  552, 
10  S.  W.  144.  "A  petition  must  state  all  the 
facta  which  It  will  be  necessary  for  the 
pinintlff  to  prove  In  order  to  make  out  a 
prima  facie  case."  Rodgers  v.  Insurance  Co., 
1S6  Mo.,  loc  cIt  255,  85  S.  W.  371. 

Plaintiff  does  not  allege  the  facts  on  which 
he  predicates  his  charge  that  the  derailment 
of  the  car  was  caused  by-  negligence  of  de- 
fendant Defendant  contends  these  t&cta 
were  an  Integral  part  of  bis  prima  facie  case, 
and  therefore  should  have  been  pleaded; 
while  plaintiff  argues  that  tbe  only  burden 
the  rules  of  practice  required  him  to  carry 
in  making  ont  a  prima  facie  case  of  negli- 
gence was  to  plead  and  prove  tliat  his  in- 
jury was  caused  by  the  derailment  of  the 
car  while  he  was  in  the  lawful  use  of  a  pub- 
lic street  We  decided  this  precise  point  !«• 
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cently  In  the  case  of  Baker  v.  Railroad,  142 
Mo.  App.,  loc  clt.  359,  126  S.  W.  764,  where 
we  held  that  when  a  plaintiff  showed  he  was 
on  the  public  sidewalk  where  he  had  a  right 
to  be,  and  was  injured  by  the  derailment  of 
a  car  running  on  a  street  railway  track 
owned  and  operated  by  the  defendant,  he 
made  out  a  prhna  facie  case  of  negligence, 
and  ciist  the  burden  on  the  defendant  to 
show  that  the  derailment  was  not  due  to 
negligence,  but  to  unavoidable  accident  or 
to  some  cause  beyond  Its  control.  The  rule 
of  res  ipsa  loquitur  Is  not  restricted  to  cases 
where  the  injury  was  inflicted  during  the 
relationship  of  carrier  and  passenger.  As  Is 
held  In  McGrath  v.  Transit  Co.,  197  Mo.,  loc 
cit  104,  94  S.  W.  874,  the  rule  also  applies 
to  instances  "where  the  injury  arises  from 
some  condition  or  event  that  is  In  its  very 
nature  so  obviously  destructive  of  the  safe- 
ty of  person  or  property,  and  is  so  tortious 
in  Its  quality  as  In  the  first  Instance  at  least 
to  permit  no  inference  save  that  of  negli- 
gence on  the  part  of  the  person  In  control 
of  the  Injurious  agency." 

[2]  It  is  true  there  is  no  contractual  rela- 
tion between  the  operators  of  street  cars  and 
■  other  users  of  the  public  streets  as  there  Is 
between  carrier  and  passenger,  nor  does  a 
street  railway  company  owe  to  others  using 
the  streets  the  duty  of  exercising  more  than 
reasonable  care  for  their  safety,  but  the 
facts  that  the  consequences  of  a  derailment 
of  a  street  car  running  at  high  speed  along 
a  busy  thoroughfare  generally  are  serious, 
that  people  are  accustomed  to  act  on  the  pre- 
sumption that  a  car  will  not  leave  Its  track, 
and  that  the  cause  of  a  derailment  is  a  fact 
about  which  the  company  possesses  vastly 
superior  means  of  knowledge,  Induce  us  to 
hold,  as  we  did  in  the  Baker  Case,  that  the 
burden  is  on  the  defendant  to  show  that  the 
derailment  was  accidental,  and  not  due  to 
negligence.  The  petition  alleged  all  of  the 
constltntiTe  facts  of  the  cause  ot  action  as- 
serted. 

[3]  What  we  have  Just  said  answers  the 
objection  of  defendant  that  the  evidence  in- 
troduced by  plaintiff  relating  to  the  cause 
of  the  derailment  belonged  to  his  evidence  in 
chief,  and  was  not  proper  rebuttal.  Plaintiff 
was  not  required  to  go  into  the  Issue  of  the 
cause  of  the  .derailment  until  defendant,  in 
the  discharge  of  its  burden,  had  offered  evl- 
dence  tending  to  show  the  accidental  origin 
of  the  Injury.  Then  it  became  proper  for 
plaintiff  to  meet  such  evidence  by  showing 
that  the  cause  of  the  derailment  was  negli- 
gence. 

[4]  Further,  defendant  Insists  that  the 
fact  of  the  car  being  derailed  by  running 
over  a  loose  cobblestone  of  itself  Is  no  proof 
of  negligence.  It  was  a  question  for  the  jury 
to  determine  whether  or  not  the  motorman 
In  the  exercise  of  reasonable  care  should 
liave  discovered  the  obstruction  in  time  to 
prevent  the  derailment.   Other  answers  to 


the  argument  on  this  point  might  be  given, 
but  this  suffices  for  present  piu-poses. 

[B]  There  is  no  merit  In  the  position  that 
we  should  hold  as  a  matter  of  law  that  no 
direct  causal  connection  Is  shown  by  the  evi- 
dence between  the  negligence  and  the  injury. 
"The  proximate  cause  of  an  event  must  be 
understood  to,  be  that  which,  in  a  natural 
and  continuous  sequence,  unbroken  by  any 
new  cause,  produces  that  event,  and  without 
which  that  event  would  not  have  happened. 
Proximity  in  point  of  time  or  space,  how- 
ever. Is  no  part  of  the  deflnltloo.  That  la 
of  no  Importance,  except  as  it  may  afford 
evidence  for  or  against  proximity  of  causa- 
tion. The  negligence,  which  is  the  proxi- 
mate cause  of  the  Injury  authorizing  a  re- 
covery Is  not  necessarily  the  Immediate 
cause,  but  the  culpable  act  in  the  chain  of 
causation  nearest  the  Injury."  Boyce  v.  Rail- 
way Co.,  120  Mo.  App.  168,  96  S.  W.  670. 
Certainly  defendant  should  have  anticipated 
that  a  natural  consequence  of  the  derailment 
of  a  car  and  its  subsequent  running  on  the 
pavement  might  l>e  a  collision  with  another 
vehicle  on  the  street  and  the  Injury  of  those 
in  and  about  such  vehicle.  The  horse  and 
wagon  were  but  an  agency  in  the  transmis- 
sion of  the  dangerous  force  turned  loose  by 
defendant's  negligence,  and  were  not  an  inde- 
pendent and  Intervening  cause  of  the  injury. 

The  demurrer  to  the  evidence  was  proi>' 
erly  overruled. 

[6-8]  Objections  to  the  rulings  of  the  court 
on  evidence  Iiave  been  considered,  and  are 
pronounced  lU  foimded.  The  point  that  the 
court  erred  In  not  granting  a  new  trial  on 
the  ground  of  newly^  discovered  evidence  was 
not  properly  preserved  in  the  trial  court,  and 
therefore  is  not  before  us  for  determination. 
We  cannot  say  the  verdict  is  excessive.  We 
have  a  strong  suspicion  that  plaintiff  nuignl- 
fles  tridlng  bruises  into  a  serious  injury,  but 
his  evidence  is  substantial,  and  the  assess- 
ment of  damages  Is  well  within  it  Substance. 
The  credibility  of  plaintiff  and  his  witnesses 
was  an  issue  for  the  Jnry,  as  was  the  weight 
of  their  evidence. 

There  is  no  substantial  error  in  the  record, 
and  the  Judgmrat  Is  affirmed.   AU  concur. 


SMALL  T.  L0WBE7. 

(Kansas  Gl^  Court  of  Appeals.  Mlssovzi 
May  27,  1912.  Rehearing  Denied 
June  17.  1912.) 

1.  CONTBAOTS    (S  129*)  —  lUXQAUTr  —  GOH- 

CBALING  Witnesses. 

Under  Rev.  St.  1909,  8  4352,  which  malces 
It  an  offense  to  deter  a  witnesa  from  appearing 
in  any  civil  or  criminal  cause,  a  contract  to 
pay  plaintifF  for  serviceB  in  keeping  a  prose- 
cutrix, in  an  action  for  criminal  assanft,  be- 
yond the  state  while  tbe  prosecntion  was  peod- 
ing  is  lUesal  and  unenforceable,  even  If  plain- 
tiff was  deceived  into  believing  that  tiie  ac- 
tion was  dvU,  and  not  crlmlnaL 

[Ed.  Note.— For  other  cases,  see  ContractSi 
Cent  Dig.  II  eift-632;  Dec  Dig.  |  129.*} 
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2.  CONISACTB  (S  129*)— ILLKGALITT. 

A  contract  for  services  In  indadnK  a  mi- 
nor to  leare  tlie  state,  to  preTent  her  from  ap- 
pearins  to  set  aside  a  release  of  claim  for  civil 
damases,  is  void,  as  against  public  policy. 

{Ed.  Note.— For  otlier  cases,  see  Contracts, 
Cent  Dig.  U  616-632;  Dec  Dig.  {  129.*] 

3.  COHIBACIS  <|  102*)  —  Vauditt— Knowl- 
BDQB  or  Illboalitt. 

An  entire  claim,  under  a  contract  for 
■ervicea,  is  invalidated  hy  eontinning  in  the 
Kryice  after  acquiring  knowledge  of  its  unlaw- 
fol  character,  though  a  large  part  of  the  serr- 
ice  was  performed  innocently. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  462-467;  Dec  Dig.  |  102.*] 

4.  Contracts  (|  350*)  —  Febtokuanok  of 
Skbvigb— Etiubnoe— SumoiSNOT. 

Plaintiff  is  not  entitled  to  recover  on  a 
contract  for  services  in  procuring  the  release 
ti  a  cause  of  action.  In  the  absence  of  proof 
that  he  ever  produced  the  release,  though  he 
cisims  to  have  procured  one. 

lEd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  181»-1823;  Dec.  Dig.  {  350.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  A.  Powell,  Judge. 

Action  by  Ben  W.  Small  against  Ernest 
Lowrey.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Cookllng,  Rea  &  Sparrow,  of  Kansas  City, 
Craven  &  Moore,  of  Excelsior  Springs,  and 
L.  H.  Waters,  of  Kansas  Olty,  for  appel- 
lant Ben  T.  Hardin  and  W.  W.  Calvin, 
botti  of  Kansas  Gtf,  tor  respondent 

ELLISON,  J.  Plalntirs  action  is  based 
on  a  contract  wltlt  defendant,  whereby  the 
latter  was  to  pay  bim  for  certain  sezrloeB 
rendered  as  a  detective.  He  recovered  a 
Jvdgmoit  In  the  trial  court 

It  appears  that  defendant's  father,  James 
Ifc  Lowrey,  residing  In  Boone  county,  was 
accDsed  of  a  criminal  assault  upon  Fanny 
Sexton,  a  young  girl  in  that  county,  under 
18  years  of  age.  Defendant,  a  physician  re- 
siding In  Excelsior  Springs,  took  an  Interest 
la  his  father's  behalf  and.  as  plaintiff  al- 
leges, engaged  the  latter's  services,  as  a 
detective,  to  assist  his  father.  Originally 
both  defendant  and  his  father  were  made 
parties;  but  the  case  was  dismissed  as  to 
the  latter. 

The  i>etition  is  in  two  connts,  and  pur- 
ports to  be  based  upon  two  contracts.  The 
first  tliat  defendant  represented  that  Fanny 
Sexton  had  instituted  a  civil  suit  for  dam- 
ages in  the  circuit  court  of  Boone  county, 
and  that  he  engaged  plaintiff  to  effect  a 
settlement  and  release  of  the  case;  that 
plaintiff  did  procure  a  written  release  from 
the  girl,  for  which  serrlce  defendant  agreed 
to  pay  him  $450  and  his  expenses,  on  which 
latter  item,  amounting  to  $66.40,  there  had 
been  paid  $65,  leaving  a  total  of  $451.40 
8tUl  doe-  The  second  count  Is  for  services 
is  preventing  this  settlement  from  being 
Mt  aside,  and  in  preventing  the  action  for 
damages  mentioned  In  the  first  count  from 
being  tried  In  the  Boone  county  circuit 


court,  by  getting  the  girl  out  of  the  way, 
for  which  service  defendant  agreed  to  pay 
him  $10  per  day  for  two  weeks,  and  that 
at  the  expiration  of  two  weeks  defendant 
engaged  him  to  continue  his  service  In  pre- 
venting the  action  from  being  tried  "by  keep- 
ing the  girl  hidden,  for  which  he  was  to 
pay  him  the  reasonable  value  of  his  eervlc- 
es,  together  with  all  expenses  attending  the 
service;  that  the  service  last  mentioned 
continued  for  near  three  months,  and  was 
worth  $10  per  day,  amounting  to  $840;  and 
that  his  expenses  were  $336.56,  on  which 
latter  item  there  had  been  paid  $190. 

It  appears  from  the  evidence  that  on  Sep- 
tember 28,  1909,  the  date  plaintiff  was  em- 
ployed to  procure  a  settlement,  no  civil  ac- 
tion bad  been  Instituted,  and  that  there 
never  has  been.  The  action  was  a  criminal 
charge  set  forth  In  an  Indictment  for  rape. 
But  plaintiff  claims  not  to  have  known 
this  until  about  the  Ist  of  November,  1909. 
At  any  rate,  he  procured  a  written  release 
from  the  girl,  for  $50,  about  two  weeks  aft- 
er his  employment.  He  testified:  That 
defendant  then  informed  him  that  he  learn- 
ed the  girl  was  under  18  y^rs  of  age,  and 
that  an  attempt  would  be  made  to  set  the 
rdease  aside  and  go  on  with  the  case; 
wherefore  It  was  thought  best  to  take  the 
girl  away  and  secrete  her  until  the  case 
was  called  at  the  approaching  term  of  court 
when,  if  she  were  absent  and  ber  where- 
abouts unknown,  it  would  necessarily  be 
dismissed.  That,  in  pursuance  of  this  de- 
sire^ plaintiff  agreed  to  get  her  out  of  the 
way,  for  which  service  be  was  to  be  paid 
$10  per  day  and  his  expenses.  He  thereup- 
on took  ber  to  the  state  of  Kansas,  where 
he  paid  her  board  and  other  exi)aises,  as 
well  as  $9  per  week  as  wages  for  agreeing 
to  keep  away.  It  then  developed  that  the 
case  was  not  dismissed  at  the  term  it  was 
expected  to  be.  and  plaintiff  testified  he 
was  Instructed  to  Iceep  the  gtrl  secreted, 
and  that  he  did  so  up  to  the  Stb  of  January, 
1910. 

As  stated  above,  no  civil  action  bad  been 
brought  by  the  girl,  and  the  prosecution  In- 
stituted In  court  was  an  Indlctmoit  for 
rape.  Plaintiff  testified  that  he  was  mis- 
led; that  he  all  along  believed,  as  defend- 
ant had  told  him  from  the  start,  that  it  was 
a  civil  action,  and  he  did  not  know  there 
vras  a  criminal  prosecution.  He,  however, 
became  aware,  on  November  2,  1909,  from 
statements  In  a  letter,  that  it  was  a  crimi- 
nal case,  and,  again,  from  a  meeting  with 
defendant  on  November  22d,  be  again  came 
in  possession  of  facts  from  which  he  said 
"he  was  thoroughly  satisfied"  that  it  was  a 
criminal,  instead  of  a  civil,  case.  Then, 
again,  on.  the  22d  of  December,  he  says  he 
went  to  Columbia  and  examined  the  record, 
and  found  it  to  be  a  criminal  i»osecution 
for  rape. 

[1]  We  will  first  take  up  the  claim  stated 
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In  the  second  count  The  face  of  the  entire 
record  showa  a  fear  on  plalntifTs  part  that 
the  nefarlons  work  In  which  he  was  en- 
gaged might  cause  the  courts  to  refuse  him 
aid  In  securhig  compensation  for  such  char- 
acter of  service;  and  he  therefore  advanc- 
es the  theory  that  he  was  deceived  and  did 
not  know  the  real  purpose  sought  to  be 
accomplished  through  hla  employment.  He 
seems  to  have  assumed  from  the  outset  that, 
If  the  case  was  a  civil  onci  his  acts  would 
not  be  reprehensible  in  the  eye  of  the  law. 
In  this  we  think  he  is  mistaken.  To  willful-, 
ly  engage,  for  hire,  single  handed,  or  In 
combination  with  others,  to  thwart  justice, 
whether  dvU  or  criminal,  is  not  only  against 
positive  statutory  law,  but  a  contract  to  ac- 
complish that  purpose  will  be  refused  en- 
forcement, on  the  ground  of  public  policy. 
Rldenbaugh  v.  Young,  145  Mo.  274,  46  S. 
W.  959;  Sumner  v.  Summers,  54  Mo.  340; 
Sawyer  v.  Sanderson,  113  Mo.  App.  loc.  clt 
246,  88  S.  W.  151;  Tyler  v.  Larimore,  19 
Mo.  App.  445.  Tbe  statute  (section  4352, 
R.  S.  1909)  makes  It  criminal  for  any  one, 
by  bribery,  menace,  or  other  means,  to  in- 
duce any  witness,  or  person  who  may  be 
a  competent  witness,  to  absent  himself,  or 
withhold  his  evidence,  or  "deter  or  attempt 
to  deter  him  from  appearing  or  giving  evi- 
dence in  any  cause,  matter  or  proceeding, 
civH  or  criminal." 

[2]  Doubtless  it  will  be  said  that,  while 
the  girl  in  this  case,  if  not  necessarily, 
would  naturally,  at  least,  be  the,  chief  wit- 
ness, yet,  as  she  was  a  party  to  the  action, 
the  statute,  properly  interpreted,  would  not 
apply  to  the  act  of  getting  her  out  of  the 
way.  If  we  should  concede  tbls,  it  will  still 
not  leave  plaintiff  in  a  i>ositlon  where  he 
may  rightly  claim  the  assistance  of  the 
courts. 

If  he  thought  It  was  a  civil  action  at 
the  time  of  his  original  employment,  and 
continued  to  think  so  at  the  time  of  his  sec- 
ond employment,  when  he  agreed  to  take 
her  into  another  state  and  prevent  her  ap- 
pearance in  court,  he  also  knew  that  was 
desired,  because  sbe,  being  a  minor,  would 
be  enabled  to  have  her  release  of  her  cause 
of  action  against  defendant's  father  set 
aside,  and  thereby  become  enabled  to  obtain 
Justice  for  a  most  grievous  wrong,  by  the 
continued  prosecution  of  her  suit.  Now  it 
Is  plain  that  inducing  a  minor  to  leave  the 
state,  so  as  to  deprive  him  of  the  opportuni- 
ty to  receive  tbe  protection  of  the  court  be- 
fore which  he  had  an  important  case  pend- 
ing, and  of  asserting  his  rigbts  by  obtaining 
relief  from  the  Imposition  of  a  pretended 
and  fraudulent  settlement,  is  a  base  and  un- 
lawful act,  which  the  courts  will  not  counte- 
nance, and,  on  account  of  public  policy,  will 
refuse  assistance  to  one  engaged  In  such 
service.  2  Kent's  Com.  46fi;  1  Story's  Eq. 
Jnr,  {  296.  That  was  what  plaintiff  did,  as 
stated  In  his  own  testimony.  So  bis  think- 
ing Of  he  did  think  IQ  that  he  was  doing 


service  in  a  civil  action,  instead  of  a  crimi- 
nal prosecution,  does  not  affect  his  onlaw- 
ful  conduct  The  cause  is  different;  but 
tbe  predicament  In  which  he  Is  left  la  the 

same. 

[3]  But  in  truth,  and  his  own  testimony 
shows  it,  while  yet  engaged  in  the  service, 
he  knew  that  the  case  was  a  criminal  pros- 
ecution, and  that  tbe  object  was  to  secrete 
the  girl  beyond  the  Jurisdiction  of  the  court. 
In  order  to  prevent  the  state  from  securing 
her  as  a  witness.  He  entered  upon  what 
he  calls  his  second  service  for  defendant 
^me  time  after  the  middle  of  October,  and, 
as  we  have  above  stated,  he  learned  tbe 
true  character  of  the  case  on  the  2d  of  No- 
vember, and  again  on  the  22d  of  that  month, 
and  himself  inspected  the  records  on  the  22d 
of  December,  and  yet  he  continued  in  the 
unlawful  service  inclnded  In  his  claim  un- 
til the  8th  of  January.  So  that,  perhaps, 
flve-eixtha  of  the  service  which  he  testified 
was  begun  In  Innocence  was  performed  In 
guUt  By  continuing  In  the  i>erforniance 
of  the  unlawful  service  after  knowledge  of 
its  character,  he  tainted  the  whole  claim. 

That  he  had  knowledge  of  the  character 
of  the  prosecution  is  further  evidenced  by 
an  incident  In  Kansas  City.  He  had  a  spirit- 
ed Interview  in  that  place  with  one  of  the 
attorneys  for  the  defense  in  the  criminal 
case.  He  testified  that  defendant  wrote 
him  a  letter  from  Chicago  on  the  3d  of  De- 
cember, stating  he  was  starting  to  New 
York,  and  that  Just  after  that  he  called  up- 
on this  Kansas  City  attorney  and  made 
known  that  be  bad  been  deceived  as  to  the 
character  of  the  case,  on  account  of  which 
he  had  spirited  the  girl  away  and  was  keep- 
ing her  in  hiding,  and  said  to  him  that  he 
was  going  to  get  out  of  the  matter;  that 
he  had  been  misled,  and  he  wanted  "the 
woman  taken  off  his  hands."  Tbe  lawyer 
said:  "You  are  guilty  of  an  indictable  of- 
fense; you  are  a  candidate  for  tbe  peniten- 
tiary, sir,  and  I  will  vote  for  you."  And  yet 
a  part  of  his  claim,  asked  to  be  allowed,  Is 
for  service  performed  after  that. 

[4]  The  first  count,  as  we  have  already 
seen,  Is  for  services  In  procuring  the  release 
of  what  plaintiff  says  he  was  misled  by  de- 
fendant Into  believing  was  a  civil  action  in 
the  Boone  county  circuit  court  In  our 
opinion,  the  evidence,  circumstances,  and  sit- 
uation all  point  to  one  conclusion,  and  that 
was  that  plaintiff's  employment  from  first 
to  last  was  to  get  rid  of  the  girl,  and  that 
the  entire  affair  was  forbidden  by  law  and 
morals,  and  that  no  cause  of  action  can 
arifie  out  of  It  But  conceding  we  cannot 
declare  this  as  a  matter  of  law,  so  far  as 
being  applicable  to  and  including  the  first 
count,  we  are  satisfied  that  other  considera- 
tions show  plaintiff  without  legal  standing. 
Tbe  petition  charges  that  plaintiff  waa  em- 
ployed to  get  a  release  from  the  girl,  and' 
that.  In  pursuance  of  such  employment,  be 
got  It,  and  that  It  was  "accepted  by.defend- 
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aot"  It  la,  of  oonne,  Important.  In  caaea 
ofnid  nature  tbat  the  accoaed  party  ahould 
biTe  posaeaaton  of  the  releaae  paper.  It 
wii  of  the  greatest  Importance  to  Ma  fu- 
ture protection,  and  It  was  what  plaintiff 
agned  be  abonld  have.  Yet  the  evidence 
fallfl  to  ahow  be  ever  produced  the  release. 
Tbm  te  nothing  except  hla  word  that  he 
ever  hdd  oneii  But  whether  he  did  or  not. 
iHendant  aays  he  never  employed  him  to 
set  one,  and  that  none  was  ever  delivered 
ID  Um;  and  plaintiff  blmaelf  teatlfled  that 
he  had  never  dellTered  the  releaae  to  defend- 
ant and  Uiat  deftodant  had  never  neen  It 
The  record  conviacea  na  that  plaintiff  has 
BO  canse  of  action,  and  the  Judgmoit  ebould 
he  leveraed.  All  concur. 


SHOWEN  V.  UETBOFOIITAN  HT.  BT.  CO. 
(Kunas  Gtj  Coort  ct  Appeala.  BflaaonrL 
Hay  37,  1612.) 

LAsammra  and  Bbvxvai.  (|  54*)— Ao- 
noicaroa  PEBSonAi.  Ihjubies — Death  oj* 
PLAUfniT  PENDina  Actiow— Effect. 
At  common  law  an  action  for_per8onal  In- 
Jaries  did  not  anrvive  the  death  of  the  person 
mjared,  bnt  both  the  cause  and  the  action  to 
enforce  it  abated  on  his  death  before  jadg- 
niFDt  and  the  right  of  his  administrator  to  be 
snbstitated  aa  plaintiff  and  to  proaecnte  to 
jDdgment  an  action  began      the  Inteatate  ez- 
Nti  only  by  atatnta. 

[Ed.  Note.— For  other  caaea,  aee  Abatement 
iDd  Revival,  Cent  Dig.  265-278;  Dec.  Dig. 
I  54.*] 

2.  ABATElfENT  AHD  REVIVAL    (J  76*)— AO- 
nOHS  FOB  PEBBOIfAL  IlTJDBIEa— DEATH  OF 

Plaihtiff  Perdino  Action— Brracr. 
The  right  of  an  administrator  to  be  snb- 
stitnted  aa  plaintiff,  and  to  prosecute  to  Judg- 
meet  an  action  begun  by  bis  Intestate  for  a 
peraonal  injury.  Is  not  given  by  Rev.  St  1900, 
I  anthoriaing  actions  for  torts  by  admin- 
istratora,  except  actions  for  personal  Injuriea, 
nor  by  sections  M25  or  5420,  authorizing  ac- 
tioos  for  negligent  death,  but  is  given  by  sec- 
tion 5438.  providing  that  causes  of  action 
broagbt  by  the  Injured  par^  for  personal  in- 
jaries  shall  not  abate  by  reason  of  bis  death, 
hot  the  cause  of  action  shall  survive  to  his 
personal  representative,  provided  the  personal 
lajnriea  did  not  result  in  death,  snd  an  admin- 
istrator substituted  as  plaintiff  must  allege 
that  the  death  of  bis  intestate  did  not  result 
from  the  injuries  complained  of. 

[ITd.  Note. — For  other  cases,  see  Abatement 
snd  Revival,  Cent  Dig.  |{  445-482;  Dec.  Dig. 
i  T5.*l 

3.  Plkadiho  (I  403*)— DKncTS  in  Plead- 
in  os. 

The  defect  in  an  ameuded  petition  filed  hj 
an  administrator  substituted  aa  plaintiff  In  an 
action  begun  by  bis  intestate  for  peraonal  in- 
juriea, arising  from  the  failure  to  allege  that 
the  death  of  the  intestate  did  not  result  from 
the  injuries  complained  of,  was  not  cured  by 
answer  in  the  nature  of  a  general  traverse. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
CenL  Dig.  H  1343-1347;  Dec.  Dig.  |  403.*] 

4.  TatAI.  (I  2SS*)— iHSTSUCnONB. 

An  instruction  in  an  action  prosecuted  by 
an  administrator  aubstituted  as  plaintiff  for 
bis  intestate,  who  bad  sued  for  a  peraonal  in- 
jaiT,  wUcb  aaaamea  to  cover  the  whole  caae 
and  to  ^rect  a  verdict,  la  arroneona  where  It 


faila  to  submit  the  Issue  whether  tiie  dealb  of 
the  intestate  was  the  result  of  the  injuriea 

complaioed  of. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  »  613-623;  Dec.  Dig.  {  2S3.*^ 

5.  EviDERCB  ((  576*)— Testimont  of  Wrr- 

RESa  AT  FOBHEB  TBIAI.— AdMISSIBIUTT. 

Where  the  party,  againat  whom  is  offered 
the  evidence  of  the  testimony  of  a  witness  at 
a  former  trial,  had  an  opportunity  to  confront 
the  witness  and  cross-examine  him,  the  evi- 
dence is  competent  woere  the  witness  is  deed, 
biaane,  or  beyond  the  aeas,  or  where  he  baa 
been  kept  away  tv  the  connivance  of  the  party. 

[Ed.  Note.— For  other  casea,  aee  Evidence, 
Cent  Dig.  {|  2407-2409;  Dec  Dig.  S  575.*] 

6.  EviDERCE  (S  582*)— TEsnuoHT  or  De- 
ceased WiTRESS  TESXIFTINQ  AT  FOKUBl 
TRI  AL— AdMISSI  B  lUTT. 

The  best  evidence  of  the  testimony  of  a 
witness,  since  deceased,  ^ven  at  a  former  tri- 
al, is  the  notes  of  the  court  steno^^rapher 
when  properly  vouched  for  by  his  testimony; 
the  stenographer  being  an  officer  of  the  court 
and  the  law  preanmlng  that  he  acenrately  took* 
tbe  notea  of  the  teatimooy,  and  that  bia  trans- 
lation is  correct 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fS  2419-2423;  Dec.  Dig.  |  582.*] 

7.  Appeal  ard  Ebbob  (|  IWKl*)— yBBoicr— 

CONCLUBIVBRBSB. 

Where  the  testimony  in  a  personal  injury 
action  justifies  the  inference  that  the  injury 
occurred  as  claimed  by  plaintiff,  an  issue  of 
fact  for  the  jury  is  raised,  and  tbe  court  on 
appeal  will  not  weigh  the  evidence,  nor  disturb 
the  verdict  on  tbe  theory  that  it  la  contrary 
to  the  physical  facts. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error.  CenL  Dig.  H  8922,  8028-3934;  Dec. 
Dig.  1  1001.*] 

Appeal  from  Circuit  Court  Jaduon  Coun- 
ty; James  E.  Goodrich,  Judge. 

Action  by  Cyrus  C.  Armstrong,  prosecuted 
after  his  death  by  John  A.  Showen,  admlnla- 
trator,  against  tbe  Metropolitan  Street  Rail- 
way Company.  From  a  judgmmt  for  defend- 
ant, plaintiff  appeala.  Bereraed  and  re- 
manded. 

John  H.  Lucas  and  Hogsett  ft  Boyle,  all  of 
Kansaa  City,  for  appellant  John  A.  Showen, 
of  Stanberry.  Aleshlre  &  Gundlacb,  of  Kansas 
City,  and  R.  S.  Bobertaon,  of  Sedalla,  for 

respondent 

JOHNSON,  J.  On  March  6, 1908,  Cyrus  O. 
Armstrong  commenced  this  suit  In  tiie  cir- 
cuit court  of  Jackson  county  to  recover  dam- 
ages for  personal  Injuries  he  alleged  were 
caused  by  the  negligence  of  defendant.  The 
Injury  occurred  October  16,  1907,  and  the 
petition  alleged  that  it  was  caused  by  the 
negligence  of  defendant  In  suddenly  starting 
a  street  car  which  had  been  stopped  at  a 
regular  place  for  the  reception  and  dlflcharge 
of  paaaengers  while  tbe  plaintiff  was  in  tbe 
act  of  allgtatlDg.  The  answer  was  a  general 
denial.  There  was  a  trial  of  the  cnuae  In 
March,  1909,  at  which  plaintiff  appeared  both 
as  a  party  and  as  a  witness.  For  some  rea- 
son, not  Important  now,  that  trial  did  not 
result  in  a  Judgment,  and  tbe  cause  was  set 
for  retrial.   On  August  25,  1909,  while  the 
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Cause  iraB  pending,  the  plaintiff  died,  and  on 
the  26tb  day  of  S^tember  following  the 
eoort  entered  an  <»der  revlTlng  tbe  cause  in 
the  name  of  the  administrator  of  his  estate, 
and  tbereafto:  the  action  was  proseented 
the  administrator  as  plaintiff.  An  amended 
petition  was  filed  by  the  admlnlstiator  which 
repeated  the  allegations  of  the  original  peti- 
tion respecting  the  ratuse  of  actitm,  and,  In 
addition,  alleged  the  fticts  of  the  death  of 
Armstrong,  the  appolntmoit  of  the  adminis- 
trator, and  his  substitution  as  plaintiff.  The 
amended  petition  contained  no  avemwut  that 
the  death  of  Armstroi^  did  not  result  from 
the  injury  caused  bs  the  pleaded  negllgoice. 
Defendant  did  not  attadc  the  amended  pe- 
tition by  demurrer,  but  filed  an  answex  in 
the  nature  of  a  general  traverse.  At  the  tri- 
al counsel  for  defendant  objected  to  the  in- 
troduction of  any  erldeice  on  the  ground 
"that  the  petition  does  not  state  a  cause  of 
action,  because,  under  tbe  common  law,  an 
action  for  personal  Injury  did  not  surrive 
the  death  of  the  injured  parly,  and  because 
the  statnte  under  whidi  this  is  sought  to  be 
revived  only  revives  a  certain  class  of  cases, 
and  V^&ee  is  no  plea  or  all^tiw  in  this  pe- 
tition that  shows  that  the  case  falls  within 
tiiat  class."  Tbe  objection  was  overruled, 
def^idant  excepted,  and  the  court  proceeded 
with  the  trial. 

The  principal  evidence  Introduced  by  plain- 
tiff was  tbe  testimony  of  Armstrong  given  at 
the  former  trial.  Plaintiff  Introduced  as  a 
witness  tbe  official  stenographer  of  the  cir- 
cuit court  who  reported  that  trial,  and  he 
testified  that  be  took  the  testimony  In  short- 
hand, and  had  with  him  a  transcript  of  his 
notes.  He  was  Interrogated  by  counsel  for 
defendant  as  follows:  "You  have  no  Inde- 
pmdent  recollection  of  what  Mr.  Armstrong 
testified  to,  have  you,  Mr.  Jetmore?  A.  Only 
some  portions  of  It  Q.  Of  course,  you  some- 
times make  mistakes  In  transcribing?  A. 
Very  frequently,  but  not  any  more  so  than 
the  rest  of  them.  Q.  But  that  Is  as  near  cor- 
rect as  usual  under  similar  circumstances? 
A,  Yes,  sir;  I  presume  It  Is.  There  may  be 
some  typographical  errors  or  small  errors, 
but  I  tried  to  make  it  correct  Q.  You  would 
not  say  on  your  oath  that  the  transcript  you 
have  been  shown  Is  a  literal  reproduction  of 
the  testimony  of  Mr.  Armstrong,  would  you? 
A.  Pretty  near.  Q.  But  not  absolutely  so? 
A.  Yes;  I  guess  It  Is  a  transcript  of  the  tes- 
timony, Mr.  White.  Of  course,  I  do  make 
mistakes,  but  I  took  Ms  testimony,  and  I 
think  I  got  it  all."  Plaintiff  then  attempted 
to  have  the  witness  testify  from  memory  to 
the  testimony  given  by  Armstrong  by  using 
the  transcript  of  bis  notes  to  refresh  his 
memory,  but  this  method  of  examination  was 
not  successful,  and,  over  the  objections  of  de- 
fendant, the  court  finally  permitted  plaintiff 
to  introduce  tbe  transcript  In  evidence.  The 
ground  of  the  objection  thus  was  stated  by 
counsel:  "Because  it  is  hearsay  evidence  and 


because  there  Is  no  prorbdfm,  titiier  of  tbe 
common  law  or  of  the  statutes,  autborizlns 
the  reading  of  such  a  transcript  as  the  evi- 
doice  of  a  witness,  and  becswe  it  is  incom- 
petent, ImeleTant,  and  immatoiaL" 

The  facts  of  tbe  injury,  as  stated  In  tb» 
transcript,  thus  may  be  rtated:  Mr.  Arm- 
strong, a  Presbyterlaa  minister  living  at 
Stanberry,  was  att^idlng  a  synod  at  Kansas 
Olty,  and  was  on  his  way  tnm  a  meeting  of 
the  synod  to  bis  lodgings  at  the  time  of  his 
injury.  He  became  a  passenger  im  a  aonUi- 
bound  Rockbill  car  operated  by  defendant, 
intending  to  alight  at  Tblr^-Fourtb  and 
Main  streets,  a  regular  stopping  jdace.  He 
was  a  stranger  In  Kansas  City,  and  was  not 
familiar  with  its  streets.  He  sat  in  a  rear 
seat  next  to  tbe  vestUiule  where  the  oondnc- 
tor  stood  when  not  engaged  in  collectins 
fores,  and.  when  the  car  stored  at  Thirty- 
Fourth  street,  he  asked  the  conductor,  who 
was  in  tiie  vestibule  if  tiiat  was  Thirty- 
Fourth  street,  and,  receiving  an  afflrmatiTe 
answer,  arose  from  bis  seat,  and  proceeded 
to  alight  He  testified:  '^e  door  was  ajar, 
and  X  stuped  to  the  doorway  and  across  the 
vestibule,  and  I  bad  one  fbot  on  tiie  step  and 
the  other  eztraded  to  at^  to  the  pavement, 
and  the  car  lurdied  forward  and  threw  me 
to  the  pavement"  The  car  was  headed 
south,  and  Mr.  Armstrong  in  going  down  the 
st^  to  the  pavement  was  fodng  west  He 
states'  that  he  was  not  boldhig  to  a  hand- 
hold,  and  that  the  sudd»  motion  of  the  car 
threw  him  in  such  manner  that  he  fell  to 
the  mvement  with  bis  head  to  the  west  and. 
his  body  extended  in  an  east  and  west  direc- 
tion. The  principal  injury  he  sustained  was 
a  fracture  of  tbe  ball  and  socket  Joint  in  the 
left  hip.  The  evidence  of  defendant  Is  to  the 
effect'  that  Armstrong  came  out  of  the  car 
to  tbe  vestibule,  proceeded  down  the  steps, 
and  attempted  to  st^  to  the  pavement  all 
before  the  car  had  reached  the  stopping 
place,  and  while  It  was  running  at  a  speed 
of  three  or  four  miles  per  hour.  The  injury 
was  very  severe,  and  plaintiff  suffered  pain, 
and  was  lame  from  it  to  his  death.  He  was 
In  good  health  before  the  injury,  and  thereaft- 
er his  health  seemed  steadily  to  decline  until 
he  died.  The  specific  cause  of  his  death  is 
not  shown,  but  a  very  strong  inference  arises 
from  the  evidence  that  the  Injury  was  thb 
cause.  The  opposite  Inference  also  might  be 
drawn  and  the  Issue  of  the  causal  relation, 
of  tbe  Injury  to  the  death  appears  from  all 
the  evidence  as  a  question  of  fact  At  the 
request  of  plaintiff  the  Jury  were  Instructed: 
"  •  •  •  That  If  you  believe  and  find  from 
the  evidence  that  on  the  16th  day  of  Octo- 
ber, 1907,  0.  O.  Armstrong,  deceased,  and 
former  plaintiff  in  this  case,  was  a  passenger 
on  one  of  defendant's  cars  proceeding  south- 
ward on  Main  street  In  Kansas  City,  Mo, 
and  that  said  car  stopped  at  a  point  on  said 
Main  street  for  the  purpose  of  allowing 
plaintiff  to  alight  therefrom,  and  that  sald^ 
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pbiee  vas  a  point  where  defendant  ma  ac- 
enstoraed  to  stivplng  Its  can  for  tbe  purpose 
of  taking  on  and  letting  <rfC  passengers;  tliat, 
vtille  said  car  was  so  stopped,  tbe  said  G.  O. 
.umitrong,  deceased,  started  to  allgbt  there- 
tmm.  and  while  In  the  act  of  alighting  from 
uld  car.  and  before  he  had  reasonable  time 
within  which  to  all^t,  defei^ant^  by  its 
agoits  and  serrants.  suddenly  and  without 
wsniiog  started  Its  said  car  forward,  there- 
by throwing  the  said  G.  C.  Armstrong,  de- 
ceased, to  the  paremoit  and  Injuring  him 
whUe  the  deceased  was  at  the  time  in  the 
exodse  at  ordinary  care  for  his  own  safety, 
tben  your  verdict  will  be  for  plaintiff.  By 
^rdhury  care'  as  used  In  tbe  above  Inatmc- 
tioQ  is  meant  roch  care  as  an  ordinarily  pru- 
doit  person  would  exercise  under  like  dr- 
eniustances.'* 

The  Jury  returned  a  verdict  for  plaintiff 
In  the  som  of  f5,00(^  and,  after  its  motions 
tor  a  new  trial  and  In  arrest  of  Judgment 
vere  overruled,  defendant  appealed. 

[Ml  1.  tinder  the  common  law  an  action 
for  personal  injuries  did  not  survive  the 
death  of  the  Injured  plaintiff,  and  both  the 
dose  and  an  action  to  enforce  It  abated  on 
Us  death  occurring  before  the  cause  had 
merged  into  a  judgment.  Elliott  v.  Kansas 
City,  210  Mo.  576.  109  S.  W.  627;  Millar  v. 
Transit  Co.,  216  Mo.  99,  115  S.  W.  B21;  Be- 
ben  V.  rranslt  Co.,  186  Mo.  4S0,  85  S.  W. 
S46;  Bates  v.  Sylvester,  205  Mo.  493,  104  S. 
W.  73,  11  li.  B.  A.  (N.  S.)  1157,  120  Am.  St. 
Bep.  761,  12  Ann.  Gas.  457.  Therefore  tbe 
light  of  tbe  administrator  to  be  substituted 
as  plaintiff  and  to  prosecute  to  judgment  the 
action  begun  by  his  intestate,  If  It  exists  at 
all,  exists  by  virtue  of  some  statute  In  dero- 
gation of  the  common  law.  It  cannot  be 
foonded  on  section  105,  Rev.  Stat  1909,  since 
the  section  following  expressly  excludes  from 
tbe  operation  of  that  statute  actions  for  in- 
juries to  the  person  of  the  plaintiff.  Nor 
can  It  derive  Its  existence  from  sections  5425 
or  &426,  since  those  sections  deal  only  with 
cases  where  the  death  of  the  injured  person 
resulted  from  an  injury  negligently  Inflicted 
by  tbe  defendant.  It  must  rest.  If  at  all,  on 
section  5438,  Bev.  Stat  1909,  enacted  In  1907 
(Laws  1907,  p.  252),  which  provides:  "Causes 
of  action  upon  which  suit  has  been  or  may 
hereafter  be  brought  by  tbe  injured  party 
for  personal  injuries,  other  than  those  re- 
Bolting  in  death,  whether  such  injuries  be  to 
the  health  or  to  the  person  of  tbe  injured 
party,  shall  not  abate  by  reason  of  bis  death, 
nor  by  reason  of  the  death  of  the  person 
sgainst  whom  such  canse  of  action  shall  have 
accmed;  but  in  case  of  the  death  of  either 
or  both  such  parties,  such  cause  of  action 
tiiall  survive  to  the  personal  representative 
of  such  Injured  party,  and  against  the  per- 
son, receiver  or  corporation  liable  for  such 
injuries  and  his  legal  representatives,  and 
the  liability  and  the  measure  of  damages 
■ball  be  the  same  as  If  sucb  death  or  deaths 


had  not  occurred."  This  section  does  not  ap* 
to  Instances  where  the  death  of  the  In- 
jured person  resulted  from  hie  Injury,  nor 
to  cases  where  the  death  was  not  caused  by 
the  Injury,  but  occurred  before  an  action 
was  commenced  to  recover  damages  on  ac- 
count thereof.  In  oq^ress  language  it  ap- 
plies only  to  actlona  pending  at  the  ttme  of 
tbe  deaUi  of  the  plalntlfl  to  recovw  damages 
for  personal  Injuries  which  were  not  the 
cause  of  the  death.  In  aucA  cases  the  death 
of  the  plaintiff  does  not  abate  the  action,  nor 
its  cause,  but  both  snrrlve  to  the  personal 
r^resentative  of  the  deceased,  and  such  rep- 
resentative is  entitled  to  be  substituted  in  the 
action  as  plaintiff.  Ot  course  the  adminis- 
trator has  no  right  to  be  made  jdalnttff  and 
to  continus  the  acUon  in  Us  name  If  the 
death  of  his  Intestate  resulted  from  the  in- 
jury that  created  the  cause  of  action.  Be- 
ing in  derogatloa  of  the  comnum  law,  the 
statute  must  be  strictly  oonstnud,  and  the 
bnrden  is  on  the  administrator  to  establish 
by  proof  his  rigbt  to  maintain  the  action  ufi- 
der  Uie  statute.  To  do  that  he  must  show 
affirmatively  that  the  death  of  his  intestate 
was  not  caused  by  the  injury.  The  same 
rule  applies  to  all  of  the  damage  statutes  in 
derogation  of  the  common  law;  L  e..  that 
the  rigbt  to  sue  or  to  maintain  an  action 
must  be  shown  by  tbe  one  who  assets  that 
he  has  sucBi  right 

Referrace  to  two  cases  on  this  point  decid- 
ed in  this  state  will  suffice.  In  Barker  v. 
Railroad,  91  Mo.  86,  14  S.  W.  280,  an  action 
on  what  is  now  section  5425,  Rev.  Stat. 
1909,  was  before  the  Supreme  Court  We 
quote  from  the  opinion:  "It  may  be  observ- 
ed that  'damages  for  a  tort  to  the  person, 
resulting  in  death,  were  not  recoverable  at 
common  law,  nor  could  husband  or  wife, 
paroit  or  child,  recover  any  pecuniaiy  com- 
I>ensation  therefor  against  the  wrongdoer. 
Our  statute,  on  this  subject  both  gives  the 
right  of  action  and  provides  the  remedy  for 
the  death  where  none  existed  at  common 
law,  and  where  an  action  is  brought  under 
tbe  statute,  it  can  only  be  maintained  sub- 
ject to  the  limitation  and  conditions  impos- 
ed thereby.  In  conferring  the  right  of  ac- 
tion, and  in  providing  sucb  remedy,  in  deslg- 
natli^  when,  and  by  whom,  suits  may  be 
brought,  it  was  as  a  matter  of  course  com- 
petent for  the  L^islature  to  provide  and 
Impose  such  conditions  as  it  might  deem 
proper,  and  the  conditions  thus  imposed 
modify  and  qualify  the  right  of  recovery,  or 
form,  rather,  we  think,  a  part  of  tbe  rigbt 
itself,  and  upon  which  Its  exercise  depends." 
And  further  it  is  said:  "In  statutory  ac- 
tions of  this  sori,  the  part?  suing  most  bring 
himself  strictly  within  the  statutory  require- 
ments necessary  to  confer  the  right,  and 
this  must  appear  In  his  petition;  otherwise, 
it  shows  no  cause  of  action."  In  Dulaney 
V.  Railway,  21  Mo.  App.,  loa  dt  699,  this 
court,  speaking,  tbrongh  BUlson,  3^  said: 
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-^he  right  of  action  stven  by  sections  2121 
and  2122,  Rerlaed  Statutes,  Is  statutory. 
It  did  not  exist  at  common  law.  Beln^r  cre- 
a.ted  by  tbe  statute,  one  who  saes  must 
bring  himself  within  tbe  statutorr  terms. 
McNamara  t.  Slavens,  78  Ho.  829.  The  right 
t>f  action  In  this  case  belongs  to  the  father 
and  mother  in  the  erait  that  there  la  no 
wlfa  The  language  of  the  statute  la,  *if 
«udi  ^deceased  be  a  minor  and  nnmarrled, 
tboi'  tbe  action  Inures  to  the  tAttia  aud 
mother.  The  principle  announced  In  Barker 
T.  RoUroad,  Supreme  Ooart  of  Ulasouri,  ful- 
ly sustains  this  view."  Those  dedalons  do 
not  deal  with  actions  pending  at  the  death 
of  the  injured  plaintiff,  and  consequently 
4o  not  touch  the  question  that  might  arise 
in  such  cases  of  whetbor  or  not  tbe  adminis- 
trator on  being  made  plaintiff  must  file  an 
■amended  petition  all^^lng  tbe  constitatlTe 
•elements  of  his  right  to  prosecute  the  action, 
but  they  are  declarattre  of  the  rule  that 
the  burden  Is  on  him  to  establish  by  evl- 
-dence  the  existence  of  such  constitutive  facts 
since  he  must,  at  all  stages  of  the  action, 
maintain  his  right  to  prosecute  It  to  Judg- 
ment. In  the  present  case  the  admlnstra- 
tor  rellered  ns  of  the  duty  of  deciding  the 
•question  we  have  Just  mentioned  by  vol- 
untarily filing  an  amended  petition.  By  h> 
•doing  he  abandoned  the  original  petition  and 
assumed  the  burden  of  pleading,  not  only 
the  elemental  facts  of  the  cause  of  action, 
but  also  the  facts  on  which  depended  his 
right  to  prosecute  the  action.  In  omitting 
to  allege  that  the  death  of  his  intestate  did 
not  result  from  the  injury,,  he  failed  to  al- 
lege a  fact  indispensable  to  bis  right  to  con- 
tinue the  suit.  The  defect  was  not  cured  by 
answer,  and  could  be  made  the  subject  of  an 
•objection  to  the  introduction  of  evidence. 
And  further  we  find  that  the  Instruction  of 
plaintiff  which  assmned  to  cover  the  whole 
case  and  to  direct  a  verdict  was  erroneous 
In  falling  to  submit  the  Issue  of  whether  or 
not  the  death  of  Armstrong  was  the  result 
of  his  Injury. 

[f ,  I]  2.  Next  it  Is  urged  by  defendant  that 
the  conrt  erred  In  admitting  In  evidence  the 
transcript  of  tbe  testimony  of  Armstrong  giv- 
en at  the  former  trial.  Tbe  transcript  was 
written  by  the  court  stenographer  from  his 
shorthand  notes  of  the  testimony,  and  the  ste- 
nographer testified  that  the  notes  were  fnll 
and  accurate,  and  that  the  transcript  was  a 
true  translation  of  them.  He  admitted  there 
might  be  trivial  typographical  errors  In  the 
transcript  such  as  might  creep  into  any  sten- 
ographic report  however  carefully  taken, 
but  the  sum  of  his  testimony  is  that  the 
transcript  contained  a  faithful  and  accurate 
reproduction  of  the  testimony.  In  Byrd  v. 
Hartman,  70  Mo.  App.  57,  a  case  where 
the  witness  at  the  former  trial  was  alive 
at  tbe  trial  In  question,  we  said:  "We  know 
of  no  authority  that  would  anthorlse  the 
reading  la  evidence  by  the  official  stenogra- 


pher of  a  court  Us  notes  of  tbe  teatlmoiiy 
of  a  party  taken  at  a  former  trial  of  a  case, 

and  especially  so  where  the  party  Is  alive 
and  present  in  court  If  the  plaintiff  nude 
declarations  or  admissions  In  his  testimony 
at  the  former  trial  of  the  kind  shown  by  the 
stenographer,  these,  on  laying  the  proper 
foundation  therefor,  could  be  proved  by  tbe 
testimony  of  the  stenographer,  or  that  of 
any  other  person  who  heard  them."  To  the 
same  effect  were  the  later  decisions  of  this 
court  in  Dempsey  v.  Lawson,  76  Mo.  App. 
622,  and  Sevier  t.  Allen,  80  Mo.  App.  1S7. 
These  cases  may  be  distinguished  from  the 
cose  in  hand  on  the  ground,  If  on  no  other, 
that  In  each  of  them  the  witness  was  alive 
at  the  time  of  the  lost  trial  and  his  testi- 
mony was  procurable,  while  here  the  witness 
was  dead  at  the  time  of  the  last  trial,  and 
the  only  accurate  evldmce  of  his  testimony 
obtainable  was  in  the  notes  of  the  court 
stenograptter. 

In  Estes  v.  Ballway,  111  Mo.  App.  1,  85 
S.  W.  909,  this  court  In  an  opinion  by  Judge 
Broaddus  held  that  the  stenographer's  notes 
of  the  testimony  of  witnesses  taken  at  a  for- 
mer trial  were  admissible  to  contradict  the 
testimony  of  the  same  witnesses  at  a  anbse- 
quent  trial,  and  that  the  testimony  <tf  Jury- 
men offered  to  contradict  the  witnesses  was 
not  admissible  for  the  reason  that  the  ste- 
nographer's notes  were  the  best  evidence. 
We  quote  from  tbe  opinion:  "Defendant 
contends  that  the  best  evidence  of  what 
these  witnesses  testified  to  was  a  tran- 
script of  the  stenographer's  notes  taken  at 
the  time.  We  are  cited  to  the  case  of  Padg- 
itt  V.  MoU,  159  Mo.  143,  60  S.  W.  121.  52 
B.  A.  864,  81  Am.  St  Bep.  847,  but  that  case 
does  not  decide  the  question.  All  that  the 
court  does  say  In  that  respect  Ja:  The  pur- 
pose of  having  the  testimony  tak^  down  In 
shorthand  la  to  preserve  It  for  fntnre  refer- 
ence after  a  period  has  elapsed  dnxli^ 
which  It  might  not  be  so  well  ranembered.' 
eta  In  Bradley  v.  Siddcardsvllle,  90  Mfi. 
App.  416,  it  waa  held  by  this  court  that 
the  BtenographK's  notes  were  mora  aceumtp 
and  reliable  than  the  memory.  And  that 
case  Is  not  in  conflict  with  the  Padgltt  Case, 
supra,  where  the  court  held  that  it  was  er- 
ror to  have  the  stenographer's  notes  taken 
at  the  trial  in  progress  read  to  the  Jury.  It 
seems  to  ua  that  the  stenographer's  notes 
were  the  beat  evidence  of  what  tbe  thre» 
witnesses  testified  to  at  the  trial  of  the  other 
cause.  Formerly  there  was  no  other  mode 
of  contradicting  a  witness  in  that  respect 
But  since  the  adoption  of  the  statute  provid- 
ing for  shorthand  notes  to  be  made  of  the 
evidence  during  the  trial  of  a  case,  the 
former  method  becomes  secondary  in  its 
character,  because  less  reliable.  It  was, 
therefore,  error  to  admit  the  secondary  evi- 
dence when  the  best  evidmce  was  procur- 
abla"* 


Digitized  by 


ORANDSTAXT  t.  HLAKD 


139 


The  rale  that  has  the  support  of  the 
great  weight  of  authority  Is  this:  Where 
the  party  against  whom  la  offered  eridence 
of  the  testimony  given  by  a  witness  at  a 
former  trial  had  the  opportunity  of  confron- 
tation and  cross-examination,  the  evidence  la 
competent,  flnst,  in  instances  where  the 
witness  Is  dead ;  second,  where  he  Is  Insane 
or  mentally  incapacitated;  third,  where  h'e 
Is  beyond  seaB;  and,  fourth,  where  he  has 
been  kept  away  by  the  connivance  of  the 
opposite  party.  And  the  beat  evidence  of 
the  testimony  of  anch  witness  is  the  notes 
of  the  court  stenographer  when  properly 
Touched  for  by  the  testimony  of  the  stenog- 
rapher. The  BtMf^p^pher  Is  one  of  the  le- 
gal officers  of  the  court  under  oath  to  per- 
form his  datles  faithfully.  The  same  pre- 
sumption of  right  acting  applies  to  him  sb 
to  other  public  officers,  and,  where  he  vouch- 
es under  oath  to  the  accuracy  of  his  notes 
and  of  hts  translation,  it  would  be  abenrd 
to  hold  that  the  memory  of  witnesses  who 
heard  the  testimony  would  be  better  evi- 
dence than  the  stenographer's  notea  when 
common  observation  and  common  sense  would 
declare  this  Is  not  so.  We  find  a  most  ex- 
haustive discussion  of  this  subject  In  Rob- 
mson  T.  State  (Tex.  Or.  App.)  142  S.  W. 
5.^  and  refer  to  that  ease  and  especially  to 
the  autboritlea  reviewed  In  the  opinion  for 
a  more  comprehensive  expression  of  our 
own  TlewflL  Our  conclusion  is  that  the  tran- 
script was  properly  admitted. 

[?]  3.  We  do  not  agree  with  tba  conten- 
tion of  d^oidant  that  '*tbe  plaintiff's  evi- 
dence Is  ao  at  vmx  wltb  the  conceded  physi- 
cal fiscti  as  to  lack  all  probative  force.**  It 
la  the  Idea  of  counsel  that,  as  Armstrong 
was  not  holding  to  a  handhold  while  step- 
ping fimm  the  car,  his  fttll,  as  he  describ- 
ed It,  conld  not  have  been  produced  by  a 
forward  lurch  of  the  car.  The  principal  case 
relied  on  to  support  this  contention  is  one 
decided  by  this  court,  viz.,  Scroggtos  r.  Ball- 
way.  138  Mo.  App.  215,  120  8.  W.  781.  The 
dlffierence  between  the  physical  facts  of  the 
two  cases  Is  apparent.  We  do  not  decide 
such  cases  on  the  physical  facts  except 
where  it  clearly  appears  tliat  the  plalntifTs 
version  of  the  Injury  could  not  be  true.  We 
shall  not  wel|^  the  evidence  nor  balance 
probabilities  or  posslbilttles.  Wherever  the 
Inference  Is  permissible  that  the  Injury  oc- 
curred in  the  manner  claimed  by  the  plain- 
tiff, an  tsaue  of  fact  la  made  for  the  Jury  to 
determine.  We  see  nothing  unreasonable  In 
the  testimony  of  Armstrong,  and  hold  that 
it  was  sufficient  to  take  the  pleaded  Issue  of 
n^ll^ence  to  the  Jury. 

We  find  no  other  error  in  the  record  than 
that  noted  In  ttu  flrat  paragraph  of  the  opin- 
ion. 

The  Judgment  is  reversed,  and  the  cause 
remanded.  All  concur.  ■ 


GRANDSTAPF  et  al.  v.  BLAND. 

(St  Louis  Court  of  Appeals.   Hlssoari.  June 
4,  1912.    Rehearing  Denied 
June  lA.  1912.) 

1.  Fbattds,  Statute  or  (|  61*)— Pabol  I*- 

CSNSE. 

A  parol  license  to  make  a  cat  and  con- 
struct a  levee  across  the  corner  of  a  tract  of 
land  was  not  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Ststute  of,  Cent.  Dig.  |  06;  Dec.  Dig.  |  61.*] 

2.  LiCKKSBB  ({  68*)— Rbvooatioh. 

Where  defendant  made  a  cut  and  levee 
through  a  corner  of  plaintifTs  land  with  plain- 
tiff's permission  and  assistance,  defentlaat  be- 
came a  purchaser  for  a  TOluable  consideration, 
and  plaintiff  could  not  revoke  the  license. 

[Bd.  Note.— For  other  cases,  see  Uceases, 
Gent  Dig.  SI  116-120;  Dea  Dig.  i  58.*] 

3.  Appeal  and  Ebbob  (|  1178*)— Dkcision. 

Where,  upon  the  reversal  of  a  suit  for 
mandator  Injunction  for  the  prejudicial  ex- 
clusion of  evidence  offered  by  tbe  defendant,  It 
appears  that,  by  reason  of  such  exclusion,  the 
plaintiffs  have  had  ao  oppottunitr  to  meet  the 
excluded  evidence,  the  case  will  be  remanded 
for  a  new  trial,  though  the  excluded  evidence 
is  before  tbe  reviewing  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bmi^^Geiit.  Dig.  H  4604r-M20:  Dec.  Dig.  | 

Appeal  from  Circuit  Court,  Clark  County ; 
O.  D.  Stewart,  Judge. 

Suit  by  John  B.  Grandstaff  and  another 
against  Newton  S.  Bland  for  mandatory  in- 
junction. From  a  Judgment  for  plaintiffs, 
defendant  appeals.  Reversed  and  remanded. 

O.  a  day,  of  Canton,  Whiteside  ft  Ruth- 
erford, of  Kahoka,  and  A.  F.  Honey,  for 
apiwllant  Wm.  L.  Berkhelmer  and  T.  L. 
MontgomeiTi  both  of  Kahoka,  for  respond- 
ents. 

REYNOLDS,  P.  J.  This  Is  a  suit  by  plain- 
tiffs, respondents  here,  for  a  mandatory  in- 
junction— mandatory  in  that  It  asks  that  de- 
fendant, appellant  here,  be  required  to  re- 
move a  dam  and  fill  up  a  ditch  and  remove 
a  levee  alleged  to  have  been  constructed  by 
him  along  what  Is  called  a  natural  water- 
course running  through  the  south  of  defend- 
ant's farm  and  in  a  northeasterly  direction 
and  after  passing  through  plaintiffs'  farms 
and  through  the  southwest  comer  of  an 
adjoining  farm  thence  in  a  southeasterly 
course,  as  it  Is  dalmed — and  Injunctive,  In 
asklpg  that  defendant  be  restrained  from 
further  damming  up  or  diverting  the  flow  of 
water  through  what  is  claimed  to  be  its  nat- 
ural course  through  the  lauds  of  plaintiffs.  It 
being  claimed  that  the  waters  of  this  creek, 
following  their  natural  course  and  flowing 
through  the  lands  of  plaintiffs,  would  ulti- 
mately pass  through  sloughs  south  of  plain- 
tiffs' lands  and  thence  into  the  Mississippi 
River.  Plaintiffs'  farms  adjoin  each  other, 
that  of  John  B.  Grandstaff  lying  Immediately 
south  of  the  form  of  defendant  and  tliat  of 
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Taylor  Grandataff  lying  directly  south  and  to 
the  west  of  the  farm  of  Jolm  B.  Qrandstaff. 
At  the  dose  of  the  evidence  In  the  case  the 
learned  trial  Jndge,  under  request  for  a  find- 
ing of  fact*  fonnd  that  what  Is  called  Doe 
Bun  Brandi,  that  being  the  name  given  to 
this  stream,  'Is  a  natural  watercourse  and 
runs  tlirough  fitrm  of  defendant  with 
well  defined  banks  and  bed  and  that  the  dam 
across  Doe  Bon  Branch,  and  ditch  running 
south  therefrom,  built  bj  defendant,  diverts 
tlie  water  from  Its  regular  channel  uid  caus- 
es more  water  to  run  on  plalntilTa  (sic) 
lands,  from  said  Doe  Bon  Branch  than  when 
In  Its  original  channel."  The  court  by  its 
Judgment  directed  defendant  to  remove  the 
dam  and  the  levee  along  the  ditch,  v^ch 
he  had  dug  and  constructed  on  bis  own  land 
but  aonth  of  this  branch,  and  to  fill  up  Qie 
duumel.or  ditch  which  he  had  also  dug  on 
his  own  land.  From  this  decree  defendant 
duly  perfected  appeal  to  this  court 

We  have  read  all  the  testimony  In  the 
case  as  presented  by  the  abstracts  both  of 
appellant  and  respondents  and  ore  not  pre- 
pared to  agree  with  the  condualon  arrived  at 
by  the  learned  trial  Judges  In  the  first  place, 
giving  the  respondents  the  ben^t  of  the 
most  favorable  construction  that  could  be 
placed  upon  their  testimony,  aa  we  would 
do  If  this  was  an  action  at  law  instead  of  a 
proceeding  in  equity,  we  cannot  agree  that 
this  Doe  Bun  (jreek  or  Branch  is  a  natural 
watercourse.  This  is  an  action  In  equity 
for  a  mandatory  injunction  and  it  la  a  safe 
rule  of  dedalon  to  bold  that  an  injunction 
will  not  be  made  perpetual  on  doubtful  evi- 
dence. This  rule  is  partlcolarly  applicable 
and  of  great  force  when  In  addition  to  an 
in]nnctl(m  to  restrain  from  doing  an  act  It 
Is  to  be  followed  by  a  mandatory  order  di- 
recting the  undoing  of  what  has  been  done. 
The  evidence  upon  which  a  court  of  equity 
will  grant  an  injunction  In  cases  of  this 
character  "must  dearly  establish  the  essen- 
tial auctions  of  the  bill,  the  burden  of 
moot  being  <m  the  complainant."  1  High  on 
Injunctions  (4th  Bd.)  |  870.  While  in  an  ap- 
peal from  an  order  granting  a  temporary 
injuncUon  great  dtfereut^  is  paid  to  the  con- 
duslon  arrived  at  the  trial  court,  on  a 
final  decree  the  aiipdlate  court,  as  in  all 
cases  in  equity,  must  consider  the  entire 
case  upon  the  merits.  2  High  on  Injunctions 
(4th  Ed.).  H  1696,  1720. 

Our  Supreme  Court  in  Benson  t.  Chicago 
&  Alton  B.  Co.,  78  Mo.  604,  loa  dt  S14. 
adopts  the  definition  of  a  watercourse  as 
glT^  by  the  Supreme  Court  of  Wisconsin  in 
Hoyt  V.  City  of  Hudson,  27  Wis.  656,  loc.  dt 
661,  9  Am.  Bep.  478,  as  follows :  "There  must 
be  a  stream  usually  fiowlng  In  a  particular 
direction,  though  It  need  not  fiow  continu- 
ally. It  may  sometimes  be  dry.  It  most 
flow  in  a  definite  diannel,  having  a  bed,  sides 
or  banks,  and  usually  discharge  Itself  into 
some  otbex  stream  or  body  of  water.  It 
must  be  something  more  than  a  mere  surtace 


drainage  over  the  entire  face  of  a  tract  of 
land,  occasioned  by  unusual  freshets  or  other 
extraordinary  causes.  It  does  not  Indude 
the  water  flowing  in  the  hollows  or  ravines 
In  land,  which  is  the  mere  surface  water 
from  rain  or  mdting  snow,  and  is  discharged 
through  them  from  a  hlghor  to  a  lower  level, 
but  whldi  at  other  times  are  destitute  of 
water.  Sudi  hollows  or  ravines  are  not  in 
legal  contemplation  watercourses."  That  has 
beoi  the  accepted  definition  in  this  state 
from  that  time  on. 

Our  court  in  Webb  t.  Carter,  m  Mo.  App. 
147.  loa  dt  158,  98  S.  W.  776.  quotes  the 
above  approvingly,  and  Judge  (}oode.  who 
delivered  the  opinion  In  that  case,  cited  many 
other  cases  in  lllustratton  of  the  rule. 

It  appears  from  the  evidence  In  this  case 
that  there  was  only  a  flow  of  water  In  this 
watercourse  In  wet  weather.  It  Is  true  that 
It  appears  that  there  were  bodies  of  water 
in  hollows  along  this  branch  and  a  few 
springs  that  In  wet  weather  also  furnished 
water  but  with  one  exception  most  of  them 
appear  to  have  flowed  only  in  wet  weather. 
It  Is  held  by  this  court  In  Hoester  v.  Hem- 
sath.  16  Mo.  App.  485,  that  the  fact  "wet 
weather"  springs  may  furnish  water,  does 
not  constitute  the  body  through  whidi  they 
drain  a  watercourse. 

Apart  from  the  water  so  occasionally  fur- 
nished, this  branch  was,  throughout  Its  prin- 
dpal  course,  through  the  lands  of  plaintiffs 
and  defendant,  dry — at  many  places  without 
defined  banks — In  a  part  of  It,  the  bed  above 
the  dam.  We  are  not  prepared  to  say  that 
it  meets  the  aco^ted  definition  of  a  water- 
course. 

In  Cox  T.  Hannibal  ft  St  J.  B.  Co.,  174 
Mo.  588,  loc  dt  606,  74  S.  W.  854,  859,  It 
Is  said:  "The  common  law  rule  as  to  sur- 
face water  prevails  In  this  state;  that  Is, 
owners  of  lands  may  Improve  them  by  ob- 
structing or  diverting  It  provided  it  be  not 
done  in  a  reckless  manner  resulting  In  Injury 
to  some  other  person."  See.  also,  Abbott  v. 
Kansas  City,  St  J.  &  C.  B.  Ry.  Co.,  83  Mo. 
271,  53  Am.  Bep.  581,  and  cases  there  cited. 

We  are  accordingly  remanding  the  case 
that  the  trial  court  may  apply  this  rule  to 
the  facts.  Moreover,  we  have  very  grave 
doubt  whether  the  facts  In  evidence  show 
that  the  erecting  of  the  dam  and  levee  and 
making  the  cut  resulted  lu  Injury  to  these 
plaintiffs.  Where  this  branch  enters  the 
form  of  the  defendant  running  northeaster- 
ly from  and  through  the  northw^t  comer  of 
John  B.  GrandstafTs  farm,  what  la  called  the 
"old  channel"  runs  In  a  northerly  and  east- 
erly course,  describing  an  arc  of  a  clrde  ex- 
tending up  into  the  farm  of  defendant  then 
oa  it  curves  downward  and  In  a  southeaster- 
ly direction,  it  passes  out  of  the  farm  of  de- 
fendant and  cuts  into  that  of  an  adjobilng 
proprietor  to  the  east  of  defendant,  then 
south  into  and  through  the  farms  of  plain- 
tiffs,  apparently  In  no  well  defined  ooune 
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bat  aootberly  into  a  lake  and  thence  through 
■knghs  to  the  Mississippi  Hirer.  The  dam 
irbleb  defendant  conatmcted  Is  on  his  own 
lud.  directly  north  of  the  land  of  John  B. 
Grandstaff,  and  defendant  cut  the  ditch  from 
tUs  dam  easterly  throngh  hla  land  and  to 
B  point  In  the  old  channel  a  little  south 
where  that  enters  the  farm  of  Qrand- 
■tiff.  So  that  practically  all  that  the  dam 
and  ditch  do  is  to  straighten  the  course 
tbrongb  the  lands  of  defendant  The  leree 
la  south  of  this  cat  between  it  and  the 
lands  of  John  B.  Grandstaff,  and  It  and  the 
new  dtannel  cut  across  a  comer  of  John  B. 
GrandstalTs  farm.  The  evidence  in  the  case 
does  not  satisfy  ns  that  the  construction  of 
tbe  levee,  dam  and  ditch  tend  to  throw  any 
more  water  on  the  lands  of  plaintiffs  than 
befbre  that  had  spread  over  them  in  tlmea 
of  Ugh  water.  In  point  of  fact;  as  It  seems 
dear  to  ns  this  work  kept  tlie  water  in 
bounds;  not  a  particle  more  went  though 
tUs  new  channel  than  before.  Its  effect  was 
to  save  a  conatderable  acreage  of  defendant 
tnm  overflow  and  this  without  throwing  any 
larger  Tolume  of  water  on  the  lands  of 
plalntlfTs,  or  at  any  other  place  on  those 
lands  than  before  the  construction  <tf  these 
ImivoTements. 

But  passing  that  there  is  another  phase 
of  the  case  to  be  considered.  Section  6962, 
R.  S.  1800,  provided  that  tbe  owner  of  land 
'^hall  be  permitted  to  construct  drains,  for 
asrlcnltural  purposes  whereby  the  water  will 
be  carried  into  any  natural  watercourse,  for 
tbe  purpose  of  securing  proper  drainage  to 
■ucb  land,  without  being  liable  In  damages 
therefor  to  any  other  person  or  persons  or 
Corporation."  This  section  was  amended  in 
1909  and  now  appears  in  our  revlBlon  of 
1909  as  section  5062.  As  this  action  was 
Commenced  In  1008  and  tbe  acts  complained 
of  were  committed  in  that  year,  tbls  section 
9962  of  the  revision  of  1809  Is  controlling.. 
That  these  lands  are  agricultural  lands  Is 
not  controverted.  As  Is  said  by  our  court  in 
Gray  v.  Schrlber,  68  Mo.  App.  173,  the  right 
elTen  the  land  owner  by  this  section  of  tbe 
statute  Is  absolute  and  substantive.  Bren 
If  it  be  conceded,  therefore,  that  this  branch 
Is  a  natural  watercourse,  as  It  appears  that 
the  waters  from  the  surrounding  lands  over- 
flowed tbe  south  portion  of  the  agricultural 
land  of  defendant  he  was  within  his  right 
when  he  constructed  the  dam,  the  levee  and 
the  ditch,  constructing  them  along  his  own 
land  and  so  constructing  a  channel  for  the 
water  and  thus  "securing  proper  drainage  to 
mch  land." 

[1,2]  It  Is  true  that  the  levee  and  ditch 
cat  across  a  comer  of  the  lands  of  John  B. 
Grandstaff.  The  defendant  otFered  evidence 
to  the  elEect  that  this  cut  and  levee  through 
the  comer  of  Grandstaff b  land  were  made 
with  his  permission,  in  fiict  that  he  had  as- 
sisted in  the  work.   This  was  excluded  on 


the  ground  that  it  created  an  interest  In  the 
land  by  parol,  it  also  beiuK  in  evidence  tliat 
Grandstaff,  after  the  work  was  done  and 
before  this  suit  was  commenced,  liad  re* 
voked  the  license.  The  ezdusion  vt  this  evi- 
dence was  error. 

If  on  the  faith  of  the  license  defendant 
had  expended  labor  and  money  in  the  con- 
struction of  the  ditch  and  levee,  and  had 
made  tlie  improvement  on  the  ftilth  of  the 
license,  "he  has  become  a  purchaser  for  val- 
uable consideration."  Gape  Girardeau  A 
T.  B.  T.  R.  Co.  r.  St  Louis  ft  G.  R.  Co.,  222 
Mo.  461,  loc.  dt  484,  121  S.  W.  800. 

[3]  While  ordinarily  in  suits  in  equity 
causes'  are  not  reversed  and  remanded  for  a 
new  trial,  we  are  compelled  to  do  so  here 
for  the  reason  that  while  the  excluded  evi- 
dence Is  before  us,  plalntilfB,  by  that  evi- 
dence being  excluded,  had  no  opportunity  to 
meet  it  by  any  evidence  they  may  bave. 

The  Judgment  of  the  circuit  court  is  re* 
versed  and  the  cause  remanded. 

NORTONI  and  CAULFIBLD,  JJ.,  concur 
In  reversing  and  remanding,  both  solely  on 
tbe  ground  that  the  trial  court  erred  in  tbe 
exclusion  of  evidence;  Judge  NORTONI  be- 
ing further  of  the  oplolon  that  the  evidence 
tends  to  prove  a  natural  watercourse. 


MAUPm  T.  MILLER. 
(Kansas  CSty  Court  of  Appeals.  IflssoorL 
June  8,  1912.) 

1.  MAerrEB  avo  Bbbvaht  (|  158*)— Obxioa- 
Tioir  or  Mastbb— WAXifinG  aho  Iicstbuot* 
INO  Sebvants. 

A  master  must  warn  an  Inexperienced 
servant  agaloBt  ooknown  dangers. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  814r^7;  Dec  Dig.  { 
158.*] 

2.  Masteb  Aim  Sebvaht  (f  154*)— Obuoa- 
TioN  or  Masteb— Waeniro  and  Instbuct- 
INO  Sebvants. 

Where  an  adult  operator  of  a  planing  mill, 
injured  by  pntttng  his  hand  into  the  space  be- 
tween the  revolving  knives  and  a  pressure  bar 
to  above  planks  through  tbe  machme,  knew  of 
the  danger  from  having  worked  on  the  machine 
and  bavmg  observed  the  knives,  and  knew  what 
the  knivea  would  do  if  he  put  his  band  about 
them,  he  could  not  recover  on  tbe  theory  of 
the  master's  negligent  failure  to  warn  him  of 
tbe  danger,  and  the  mere  fact  that  be  was 
blind  in  one  eye  merely  required  blm  to  exer^ 
ciae  greater  care  for  bis  own  safety. 

[Ed.  Note. — For  otJier  cases,  see  Master  and 
Servant,  Gent  Dig.  H  308,  808;  Dec.  Dig.  I 
164.*] 

Appeal  from  Circuit  Court  Boone  Ooun- 
ty;  N.  D.  Thurmond,  Judge. 

Action  by  John  P.  Maupin  against  F.  P. 
Miller.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

B.  W.  Hinton,  of  ColumblB,  tor  appellant 
W.  H.  Rothwell,  of  Moberly,  and  McBalne 

&  Clark,  of  Columbia,  for  respondent. 
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EIXISON,  J.  PlalntifTB  action  Is  for  dam- 
ages on  account  of  personal  injury  received 
wbUe  at  work  in  planing  some  lumber  for 
defendant  In  one  of  bis  machines.  Defend- 
ants demurrer  to  tbe  erldmce  was  refused 
by  the  trial  court,  and  plalntUC  recovered 
Judgment. 

Defendant  was  tbe  owner  of  a  planing 
mill,  wherein  he  operated  a  planing  ma- 
chine, consisting  of  an  iron  table,  on  wbidt 
were  two  feed  rollers.  Just  beyond  the  roll- 
ers were  revolving  knives,  but  between  was 
a  guard,  which  prevented  chips  from  flying 
back  to  the  operator,  and  on  the  other  side 
of  the  knlTes  there  was  a  space  of  more 
than  four  inches,  between  the  knives  and 
what  was  called  the  "pressure  bar."  Stand- 
ing in  front  of  the  machine,  the  vrorkman  or 
operator  places  Hie  lumber  to  be  planed  In 
contact  with  the  ^eA  rollers,  which  carry 
it  forward  under  the  knives.  When  a  plank 
has  been  carried  through  the  rollers,  It 
stops,  and  is  pushed  on  through  by  one  fol- 
lowing; or,  if  no  other,  hy  a  scrap  of  lumber 
fed  to  the  rollers;  or,  It  may  be,  pulled  on 
out  from  the  rear  by  hand. 

FlaluUff  was  a  carpenter,  about  50  years 
of  age,  but  without  much  experience  with 
a  machine  of  this  kind.  He  had  been  work- 
ing In  the  mill  as  a  janitor  and  helper  for 
three  weeks  before  his  injury.  He  had 
worked  a  little  on  some  of  tlu  other  ma- 
diines.  Several  days  before  he  was  hurt, 
the  foreman  directed  him  to  plane  some  Inm- 
her,  and  showed  him  where  to  start  It  into 
the  feed  rollers.  He  did  this  work,  and  ob- 
served the  operation  of  the  machine  in  the 
rollers  carrying  tbe  plank  to  the  revolving 
knives  or  cutter  head,  which  planed  It  as  it 
went  through.  He  testified:  "Q.  Xou  saw 
that  was  the  way  It  worked  when  you  first 
worked  on  it?  A.  Tes,  sir.  Q.  That  the 
two  rollers  would  shove  tbe  plank  against 
the  knife,  and  the  knife  was  whizzing  around 
there  very  fast,  wasn't  It?  A.  Yes,  sir.  Q. 
And  it  was  cutting  the  plank  as  ttie  plank 
maed  under  It?   A.  Tes,  sir." 

Several  days  after  this  he  was  directed  to 
run  some  window  casings  tbrougli  tbe  ma- 
chine. He  had  fed  in  perhaps  40  pieces, 
when  tbe  last  one,  after  passing  through  the 
rollers,  stopped.  Tbe  foreman  was  in  sight, 
and  within  four  to  six  feet  of  him;  but, 
without  speaking  to  the  foreman,  he  went 
around  to  the  side  of  the  madiine  and  put 
his  hand  into  the  space  between  the  revolv- 
ing knives  and  the  pressure  Dar,  with  a 
view  of  shoving  or  starting  the  planks 
along,  and  thus  got  cut  with  the  knives.  He 
said  that  he  tried  to  readi  over  the  knives. 

[t,  2]  The  negligence  charged  agidnst  de- 
fendant and  relied  upon  for  recovery  is  that 
he  failed  to  instruct  and  warn  plaintiff 
against  the  danger  in  the  machine.  The 
duty  to  warn  and  Instruct  inexperienced  per- 
sons against  unknown  dangers  is  a  funda- 
mental rule  of  law.    But  the  rule  haa  no 


room  for  operation  or  aivUcatlon  under  tbe- 
evidence  in  this  case.  Plaintiff  knew  the 
danger  from  the  revolving  knives,  by  hav- 
ing worked  with  them  and  having  observed. 
them.  He  was  a  grown-up  man,  and  did  not 
need  to  be  told  that  revolving  knives  would, 
cut  him,  any  more  than  that  flre  would  bum 
him.  The  thing  he  did  was  not  su<A  a. 
thing  as  a  warning  of  danger  would  have  pre- 
vented. He  would  liave  done  as  lie  did,  if 
tie  had  been  told  that  sUcking  hla  hand 
down  near  ftist-revolving  knives  waa  risky; 
for  he  says  he  already  knew  that,  and  stiU 
he  did  it.  The  only  way  we  can  make  & 
case  for  irialntiff  is  by  changing  bis  age 
from  60,  back,  say,  to  10  or  12  years.  By 
that  means  we  would  have  a  boy  who  needs 
warning  against  pranks,  experiments,  aud. 
recklesraess,  when  employed  around  dan- 
gerous machinoy.  But  a  man,  although  in- 
experienced in  certain  work,  is  not  to  be 
cused  for  acts  which  be  knows  are  danger- 
ous. He  testified  that  be  knew  of  Itie- 
knives,  of  how  they  worked,  and  what  th^ 
would  do  if  he  put  hla  hand  about  them,  but 
that  he  did  not  think.  His  words  were: 
"Well,  I  never  gave  it  a  thought"  That  is 
to  say,  he  was  inexcusably  reckless.  Smitli 
V.  Forrester-Nace  Box  Co.,  193  Mo.  715.  92 
S.  W.  891;  Nugent  v.  Mill  Co.,  131  Ho.  241, 
83  S.  W.  428;  Hlrsch  v.  Bread  Co.,  ISO  Mo. 
App.  162,  120  S.  W.  1060. 

This  case  ediould  not  be  confused  with  one 
where  unknown  results  or  danger  will  fol- 
low certain  acts,  or  where  the  efTect  of  cer- 
tain operation  of  machinery  Is  unknown,  or 
where  it  is  not  prop^ly  constructed,  or 
where  its  complications  are  such  thst  tbe  Hn- 
Instructed  ought  not  to  be  expected  to  know 
of  the  danger. 

It  is  Bald  that  plaintiff  liad  only  one  eye. 
But  it  Is  not  suggested  that  he  could  not  see. 
nor  that  such  defect  in  any  way  interfered' 
with  his  mental  activity.  If  it  was  a  de- 
fect tending  to  make  it  more  hazardous  to 
put  his  hand  into  dangerous  places,  no  one 
could  know  it  better  than  he,  and  he  must 
be  hdd  to  be  cliai^able  with  greater  care. 

We  can  discover  no  legal  principle  which 
will  permit  a  recovery,  and  hence  must  re- 
verse the  Judgment  All  concur. 


PETIT  V.  TUCKER. 

(Kansas   City   Court  of  Appeals.  liHsBoarL 
May  13,  1012.   Kcbeariag  Denied 
Juna   17,  1912.) 

1.  StJBROGATioN   (8  23*)— Debt  of  Insane 

Person— Pa  YUBTNT — E  Fracr. 
Where  testator  at  the  instance  of  his  sister 
paid  the  debt  of  bis  insane  nephew,  aecured  by 
a  mortgage  on  real  property,  in  order  to  save 
the  property  from  aa!e,  and  thereby  preserve 
it  for  tbe  nephew  in  case  be  ■bonld  be  reatored 
to  reaaon,  such  payment  was  not  tbe  act  of  a 
mere  volunteer,  but  created  an  equitable  claim 
to  subrogation. 

[Ed.  Note.— For  other  cases,  see  Subroga- 
tion. Cent.  Dig.  M  60-66;   Dec.  Dig.  {  2^*] 


ottaar  easn  sm  lama  topto  and  smUod  NmiBBR  la  Dm.  TUg.  *  An.  Dig.  Koy  No.  Series  a  R^'r  Indoea. 


Digitized  by 


Google 


PETTY  T. 


TUCK£a 


t  LnnTATioif  or  AonoHS  (|  28*)— Right  to 

f^rBBOGATION— ENFOBOEHXNT  OT  SKCDBITT— 

"Obligatioh." 
Wbere  testator  paid  the  aecnred  debt  of 
Ui  insane  nephew  In  order  to  preaerve  the  ae- 
caritT  for  the  nephew  in  case  be  reffained  his 
mstm,  the  nephew's  liability  to  reimburse  tes- 
urnr  was  an  "obligation''  within  Rev.  St 
1909.  i  1S89.  declaring  that  acthms  on  con- 
trdccs,  oblirrationa,  or  liabilities,  ezpreaa  or 
impjied,  shall  be  barred  in  five  rears,  and  hence 
■n  action  to  enforce  testator's  right  to  sabro- 
ption  most  be  broDgbt  within  that  time. 

[Ed.  Note.— For  other  cases,  see  Limitation 
«f  Actions,  Gent.  Dig.  H  134,  135;  Dec  INg. 

1 2a* 

For  other  definitions,  see  Words  and  Pbras- 
«,  ToL  6,  pp.  4878-4883;  voL  8,  p.  7735.] 

3.  LiHTATioN  or  Actions  ({  146*)— Nxw 
Promise— Statutes— '  *C0NTB  ACT.  *• 

Rer.  St.  1909,  |  1889,  provides  that  actions 
ea  contracts,  obligations,  or  liabilitiea,  express 
or  implied,  shall  be  barred  In  five  years,  and 
Kction  1909  declares  that.  In  actions  founded 
on  any  contract,  no  acknowledgment  or  prom- 
be  thereafter  made  shall  be  evidence  of  a  new 
or  continuing  contract,  fmleaa  It  be  In  writinr. 
BeU,  that  the  word  "contract,"  as  oaed  in 
Mction  1909,  included  any  obligation  to  which 
Mctian  1889  had  fixed  the  bar  of  five  years, 
ud  hence  a  new  promise  to  reimburse  tes- 
tator for  payiDE  the  secured  debt  of  an  in- 
itne  person  was  infiiifficient  to  revive  the  obliga- 
tioQ.  anless  in  wiitiog. 

(Ed.  Note.— For  other  cases,  see  limitation 
ft  Actions,  Gent  Dir.  11  698-696;  Dec.  Dig.  | 
14ft* 

For  other  definitions,  see  Wofdfl  and  Phras- 
es. voL  2,  pp.  1518-1684;  toL  81  pp.  761^ 

:eiai 

4.  LnfiTATion  or  Actions  (8  180*)— Pmi- 
Tiox— Complaint— Demubreb. 

l^Tiere  the  facts  stated  in  a  petition  showed 
the  action  to  be  barred  by  limitationa,  the  pe- 
tition is  demurrable,  anless  it  allegea  further 
matter  of  exception  which  will  remove  the  bar. 

[Ed.  Not«w— For  other  cases,  see  Limitation 
nf  Artiona,  Gent  Dig.  H  670-676;  Dec  Dig. 
1 180.-1 

5.  LniiTATioi*  or  Actions  (|  179*)^iw 
PaomsE—WEmNO— Petition  . 

Where  a  cause  of  action  alleged  was  barred 
by  limitations,  but  for  a  new  promise  which,  in 
order  to  be  effective,  must  have  been  In  writing 
as  required  by  Rev.  St.  1900,  {  1009.  an  alle- 
gation of  a  new  promise  In  the  petition  without 
more  would  not  be  presumed  In  aid  of  the  pe- 
tition to  have  been  in  writing,  bnt  a  promise  In 
Hriting  must  be  alleged. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  668-669;  Dec  Dig. 
f  179.*] 

Appeal  from  drcolt  Court,  LLim  County; 
Fred  Lamb,  Judge. 

Action  by  WHlism  T.  Petty  against  James 
H.  Tucker.  Judgment  for  defendant,  and 
plalntifl  appeals.  Affirmed. 

Frank  P.  Direlbisa  and  Jas.  Farris, 
both  ot  Rlchm<mdt  for  aK>elIant  J.  iS.  Da- 
vis ft  SoDt  of  Ghllllcotlie,  (or  respondmt 

ELLISON.  J.  Plaintiff  Is  tbe  executor  of 
the  wUl  of  James  P.  Ward,  deceased,  and  on 
the  19th  of  Hay,  1911,  brought  this  action, 
askli«  to  be  snbrosated  to  the  rights  of 
Caldwell  county  In  a  note  and  mortgage  giv- 
eo  by  James  H.  Tucker  to  said  county  for 


borrowed  money.  Tbe  petition  slices  tbat 
on  tbe  4th  of  February,  1889,  Tucker  bor- 
rowed ^60  of  the  school  fund  of  said  county, 
and  gave  his  note  (with  mortgage  on  his 
land  to  secure  the  same),  vrbereby  be  prom- 
ised to  pay  tbat  sum  on  tbe  4tb  of  Febmary»- 
1890;  tbat  be  failed  to  pay  the  note,  and  on 
the  6tb  of  August,  1895,  it  amounted,  with  In- 
terest; to  tbe  sum  of  ^412.60,  and  the  said 
county  was  threatening  to  foredose  tbe  mort- 
gage fbr  nonpayment ;  tbat  at  that  time  de- 
foidant,  TudEor  (who  was  deceased's  n^h- 
ew),  was  insane  and  confined  In  a  state 
asylum,  and  that  his  mother  (deceased's  sis- 
ter) was  raiding  on  the  lands  mortgaged 
and  d^ndent  thereon  for  support,  and  xb- 
quested  deceased  to  pay  the  note  due  to  the 
county  so  as  to  save  the  land  from  sale,  and 
-tberehy  presOTe  it  for  defendant,  If  he 
should  be  restored  to  his  right  mind;  that 
thereupon,  on  said  6tb  day  of  August.  1885, 
with  tbe  apectatlon  of  being  subrogated  to 
the  rights  of  tbe  county,  be  paid  the  county 
¥412.50,  the  full  amount  due  on  tbe  note, 
and  it,  with  the  mortgage,  was  delivered  to 
him,  but  by  mistake  there  was  an  entry  of 
satisfaction  made  on  the  margin  of  the  rec- 
ord of  the  mortgage.  It  is  then  alleged  that 
defendant  was  afterwards  restored  to  his 
right  mind,  and  released  from  the  asylum, 
and  that  he  afterwards,  In  the  year  1907, 
promised  deceased  to  repay  him  the  full 
amount  so  advanced  for  him.  but  failed  to 
do  so;  and  that,  after  deceased's  death,  de- 
fendant promised  plaintiff,  as  executor,  to 
pay  such  sum  and  has  wholly  failed  to  do 
80.  The  prayer  'of  the  petition  is  for  Judg- 
ment for  tbe  amount  thus  paid  for  defend- 
ant, and  that  plaintiff,  as  executor,  be  sub- 
rogated to  and  succeed  to  the  rights  of  Cald- 
well county  under  the  mortgage  and  that 
such  mortgage  be  foreclosed,  etc.  There  was 
a  demurrer  to  the  petition  on  the  ground 
that  on  its  face  it  was  disclosed  that  what- 
ever cause  of  action  plaintiff  may  have  had 
was  barred  by  the  statute  of  limitations,  and 
that  the  promise  to  i>ay  after  defendant  was 
restored  to  his  mind  and  health  was  not  in 
writing.  This  demurrer  was  sustained,  and 
plaintiff  has  brought  the  case  here. 

[1]  We  are  not  Inclined  to  adopt  defend- 
ant's theory  tbat  plaintiff's  Intestate  was  a 
mere  volunteer  In  paying  defendant's  debt, 
and  therefore  could  not  have  a  valid  claim 
against  defendant  Defendant  was  Insane, 
and  the  payment  was  made  by  the  intestate 
for  tbe  purpose  of  protecting  his  home,  and 
thus  preserving  It  to  blm  in  case  be  became 
of  sound  mind.  It  Is  true  that  In  thus  com- 
ing to  tbe  relief  of  an  Insane  man  be  did 
not  make  blm  a  legal  debtor — did  not  cre- 
ate a  debt  at  law.  But  he  did  by  tbat  act 
originate  an  equitable  claim  to  subrogatitMi. 
If  one  pays  a  debt  of  an  insane  man,  which 
Is  secured  by  a  valid  mortgage  on  his  real 
estate,  for  the  purpose  of  preserving  such 
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real,  estate,  be  can  be  subrogated  to  the 
rights  of  the  mortgagee.  37  Gyc.  467,  and 
note  66;  8  Pomeroy's  Eq.  Jnr.  S  1300. 

[2]  But  all  daims,  legal  or  equitable,  bare 
a  time  limited  for  their  assertion,  and  In 
this  state  It  la  well  setUed  that  the  right  of 
action  accraes  at  the  time  the  payment  is 
made.  Burrus  t.  Cook,  215  Mo.  496,  114  S. 
W.  1065;  Singleton  t.  Townsend,  45  Mo.  379. 
When  a  surety  signs  a  note  for  a  principal, 
there  Is  said  to  be  an  implied  promise  on  the 
part  of  the  latter  to  pay  the  surety  wliatever 
he  may  have  to  pay  by  reason  of  his  surety- 
ship; and,  where  there  are  several  sureties, 
that  there  is  an  implied  promise  by  each  to 
pay  tile  other  whatever  be  may  be  compel- 
led to  pay  for  the  principal  over  his  propor- 
tion. These  obligations  are  sometimes  said 
not  to  arise  from  an  Implied  promise,  but 
that  they  come  into  existence  upon  equitable 
principles  of  justice  and  good  conscience. 
rumold  T.  Bank,  44  Mo.  336,  338.  It  is, 
however,  clear  that  whatever  may  bring 
them  into  existence  they  are  obligations  due 
from  the  principal  in  the  one  case  and  the 
cosurety  in  the  other.  Therefore,  section 
1889,  R.  S.  1009,  declaring  that  "actions  up- 
on contracts,  obligations  or  liabilities,  ex- 
press or  Implied,"  shall  be  barred  In  five 
years,  applies;  and  since  the  claim  of  plaln- 
tlfTs  intestate  arose  on  the  6th  of  August, 
1895,  and  this  action  was  not  brought  until 
the  19th  of  May.  1911,  it  la  barred  by  the 
statute  just  cited,  unle»  saved  by  the  sub- 
sequent promise  of  defendant  made  In  1907. 

[3]  It  Is  provided  by  section  1909  of  the 
limitations  statute  that,  "in'  actions  founded 
on  any  contract,  no  acknowledgment  or 
promise  hereafter  made  shall  be  evidence  of 
a  new  or  continuing  contract,"  unless  it  be 
made  In  writing.  PlaintiCTs  position  is  that 
this  section,  by  Its  terms,  applies  only  to 
"contracts,"  and  that  since  his  cause  of  ac- 
tion does  not  artse  upon,  or  out  of,  contract, 
but  rather  from  equitable  considerations  of 
Justice  to  which  we  have  just  referred,  the 
statute  requiring  Uie  promise  to  be  In  writ- 
he has  no  application,  and  a  verbal  promise 
Is  therefore  binding.  Now  whether  the  obli- 
gation of  a  person  whose  debt  has  been  paid 
for  hJm  while  he  was  Insaiie  to  save  his  es- 
tate arises  out  of  a  contract  (Implied),  or 
from  equitable  principles  of  jostfee.  It  to,  at 
all  evotts,  an  obligation,  and,  as  ve  have 
seen.  It  Is  barred  In  Ave  years;  and  we 
ttaink  that  the  statute  (section  1909),  though 
using  on)y  the  word  "contract,"  means  to 
Indnde  any  obligation  to  which  It  has  fixed 
a  bar.  That  is  to  say,  when  the  statute  (sec- 
tion 1889)  fixed  a  limitation  of  five  years  on 
an  "obll^tion"  to  pay  money,  it  meant  by 
the  word  "contract,"  as  used  In  section  1909, 
to  require  that  there  must  be  a  written 
promise  to  revive  sudi  an  obligation  to  pay 
money  as  exists  In  this  case. 

[4]  The  facts  stated  In  the  petition  showing 
the  action  to  be  barred.  It  became  necessary 


to  allege  therein  any  matter  of  exception 
which  would  relieve  the  bar.  In  this  case 
the  promise  sulieequent  to  the  bar  not  beiug 
a  written  promise  did  not  revive  the  obliga- 
tion, and  a  demurrer  was  the  proper  T&ne&y. 
Burrus  v.  Cook,  supra. 

[6]  But  plalntlCF  claims  that  his  graeral 
allegation  of  a  promise  will  be  Interpreted 
to  mean  a  legal  promise,  and  therefore  he 
has  in  legal  Intendment  pleaded  a  promise  in 
writing.  Conceding  plalntlfF  means  that  the 
promise  charged  is  a  written  promise,  yet, 
was  it  not  necessary  for  him  to  allege  it  to 
be  written?  If  it  appears  that  a  cause  of  ac- 
tion would  be  barred  by  the  statute  of  limi- 
tations but  for  a  new  promise,  a  new  promise 
must  be  alleged,  so  that  the  petition  may 
contain  a  statement  of  a  valid  and  subsist- 
ing claim.  Otherwise,  It  would  be  subject  to 
demurrer.  Boyce  v.  Christy,  47  Mo.  70 ;  Hen- 
och V.  Chan^,  61  Mo.  120;  Burrus  v.  Cook, 
supra.  In  recognition  of  this  rule,  plaintiff 
alleged  that  after  the  period  of  five  years 
from  the  date  of  bis  payment  of  defendant's 
debt,  and  within  five  years  of  bringing  the 
action,  the  latter  promised  to  pay  him.  Sec- 
tions 1009  and  1911,  R.  S.  1909.  are  applica- 
ble to  the  question.  The  former  makes  neces- 
sary to  the  validity  of  such  promise  that  It 
be  in  writing.  Plaintiff  insists  that  from  an 
allegation  of  a  promise  merely  the  law  will 
assume  a  legal  promise — ^that  is.  a  promise 
in  writing — and  that  la  the  view  taken  on 
questions  Involving  the  statute  of  frauds. 
PhlUlps  V.  Hardenburg.  181  Mo.  463,  80  S.  W. 
891.  But  no  ruling  In  this  state  has  been 
called  to  our  attention  where  the  promise 
was  in  avoidance  of  the  statute  of  limita- 
tions. We  think  considerations  arise  as  to 
the  latter  which  do  not  apply  to  a  plea  of  the 
statute  of  frauds.  While  it  has  been  decid- 
ed In  this  state  that  the  cause  of  action  is 
upon  the  original  promise,  the  new  promise 
being  merely  a  revivor  of  It  (Boyd  v.  Hurl- 
but,  41  Mo.  264,  269),  yet  It  Is  nevertheless 
necessary  to  allege  the  new  promise,  else,  as 
we  hare  seen,  the  petition  is  demurrable.  In 
other  words,  notwithstanding  the  cause  of 
action  Is  on  the  original  promise.  It  takes 
the  new  promise  to  complete  or  entirely 
make  out  the  cause  of  action.  Certainly  the 
petition,  in  part  at  least.  Is  "founded  upon" 
the  new  promise.  In  such  circumstances  If  a 
writing  is  depended  upon,  is  or  Is  It  not  nee* 
essary  to  allege  that  such  new  promise  was 
written? 

In  all  cases  where  "the  petition  is  found- 
ed'* upon  an  instrument  of  writing  executed 
by  the  other  party,  the  Instrument  must  be 
filed  with  the  petition.  Section  1844,  R.  S. 
1909.  And  by  provision  of  section  19S5  of 
the  same  statute.  If  the  execution  of  such 
writing  be  not  draled  by  answer,  under  oath, 
it  shall  be  adjudged  to  be  confessed.  If  we 
are  correct  In  the  statement  that  a  petition 
which.  In  order  to  state  a  cause  of  action, 
must  contain  an  allegation  of  a  new  promise, 
is  partlj  "founded"  on  that  promise  then  It 
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vafl  necesaaiy  for  platntUt  to  bare  filed  wttb 
his  petition  the  paper  containing  the  written 
promise.  Tbls,  in  Justice  to  defmdant,  t&at 
be  might  see  if  be  erer  ezecoted  It,  and  to 
the  end  that  be  could  determine  whether  to 
deny  Its  execution  under  oath  and  thereby  put 
plaintiff  to  the  test  of  proving  that  be  ex- 
ecuted it,  as  proTlded  by  section  IMS. 

So  far  as  concwns  the  necessity  of  a  de- 
nial imder  oath  of  the  oeentlon  of  written 
InstnunoitB,  the  statute  of  Kansas  Section 
5TQ3.  B.  B.  1909,  section  lOS^  Code  of  1868) 
b  the  same  as  oars,  sxoept  tiiat  it  applies 
to  all  instnunoitB,  while  onrs  tndudes  only 
tboae  executed  by  tbe  opposite  party.  And 
In  the  case  of  Smith  t.  Beeler,  48  Kan.  068, 
It  was  taken  for  granted,  without  discussion, 
that,  if  the  new  promise  was  In  writing  It 
wu  necessary  to  so  allege;  and  it  was  ruled 
that,  unless  the  defendant  doiled  its  execu- 
tion tmder  oath.  It  would  be  taken  as  con* 
fessed.  And  In  2  Ghltty  on  Pleading,  486, 
the  form  for  the  plea  is  that  It  was  In  writ- 
ing. **a  coi^  whereof  is  hereto  annexed." 
These  conaiderattons  would  seem  to  demand 
that  the  petltlim  allege  the  promise  to  be  in 
writing. 

Bat  it  Is  not  necessary  to  put  our  decision 
on  the  above  statutory  ground,  and  we  do 
not  There  Is  another  reason  whlcb  we  think 
requires  the  character  of  the  promise  to  he 
alteged.  And  that  is  that  there  are  more 
than  one  kind  of  new  promises  wblcb  will 
relieve  the  bar  of  the  statute  and  therefore 
It  la  but  fair  to  require  the  plaintiff  to  al- 
lege which  one  is  meant  When  there  Is  but 
one  legal  kind,  and  a  promise  generally  Is 
allied,  as  In  cases  Involving  the  statute  of 
frauds,  it  may  be  assumed  that  the  legal  one 
is  Intended;  bat,  where  there  are  more  than 
one,  a  mere  general  allei^tlon  of  a  promise 
leaves  the  defendant  In  doubt  and  confusion 
as  to  what  is  meant  If  a  person  makes  a 
part  payment,  recognizing  the  balance  of  the 
debt  though  not  evidenced  by  a  writing,  It  Is 
a  new  promise.  State  ex  rel.  v.  Alleu,  132 
Mo.  App.  98,  112,  Ul  S.  W.  622;  Wesner 
r.  Stein,  07  Pa.  322,  326.  In  Barclay's  Ap- 
peal, 64  Pa.  69,  72,  lb  is  said  that  "there  can 
be  no  more  unequivocal  acknowledgmenC  of 
a  preemt  existing  debt  than  a  payment  on 
acoonot  of  it  and,  according  to  all  the  au- 
thorities, this  Is  all  that  is  required  to  take 
a  case  out  of  the  statute  of  limitations."  In 
Egery  v.  Decrew,  53  Me.  392,  it  Is  said  that 
"paymesit  operates  as  a  renewal  of  the  prom- 
ise, and  saves  the  case  from  the  statute." 
Before  the  statute  requiring  a  new  promise 
(without  payment)  to  bta  In  writing,  an  ac- 
knowledgment, without  payment  was  "cou- 
Eldered  a  new  promise,  for  which  the  old 
debt  is  a  sufficient  consideration."  Moore  v. 
Bank  of  Oolumbia,  6  Pet  86,  92.  8  L.  Ed.  329. 
Even  if  part  payment  Is  made  after  the  debt 
Is  barred,  it  will  revive  the  promise.  Sban- 
nm  T.  Anstiii,  67  Mo.  485. 

Oar  statute  has  not  changed  this  rule ;  for, 
notwithstanding  section  IfiOQ  of  the  statute 
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requires  a  new  promise  to  be  In  writing, 
such  requirement  Is  qnallOed  by  paction  1911, 
retaining  the  efficacy  of  a  part  payment; 
and  such  payment  may  be  shown  by  parol. 
Egery  v.  Decrew,  snpra;  Wood  on  Limita- 
tions, I  111.  Formerly  a  new  or  revival 
promise  might  be  established  by  proof  of 
verbal  acknowledgment,  unaconmpanled  by 
payment  or  by  a  written  acknowledgment,  or 
by  a  part  payment  On  account  of  vexatious 
misunderstandings,  temptation  to  perjury, 
etc.,  the  statute  (known  as  Lord  Tenderton's 
Act)  abolished  the  flrst  mode  by  requiring 
the  second,  but  retained  the  third.  So  It  Is 
manifest,  as  we  have  said,  tbat  there  are 
two  different  kinds  of  promises  which  will 
relieve  the  bar  of  the  statute,  and,  when 
plaintiff  merely  alleged  a  promise,  general- 
ly, he  did  not  advise  defendant  on  what  It 
was  he  based  bis  claim.  If  such  pleading  Is 
sustained,  it  will  put  defendant  to  the  neces- 
sity, with  resulting  trouble  and  exi>euse,  of 
preparing  to  meet  each  of  the  two  modes  of 
making  a  renewal  promise.  And  this  is  no 
trivial  matter.  Besides  unnecessary  pertur- 
bation and  doubt  In  which  defendant  is 
placed,  he  must  be  prepared  to  show  that  the 
writing.  If  that  turns  out  to  be  what  plain- 
tiff meant  by  his  general  allegation,  Is  a  for- 
gery, or  Is  Insufficient  on  Its  face,  etc.;  and 
he  most  likewise  gather  his  witnesses  and 
array  the  circumstances  connected  with  the 
case  to  show  that  he  never  made  a  payment 
(if  ttiat  be  plaintiff's  meaning),  or,  if  he 
did,  that  It  was  not  in  such  drcun^tances  as 
amounted  to  a  promise,  eta 

A  question  quite  like  this  was  decided  in 
Forsythe  v.  Bristowe,  8  Exch.  (Welsby,  Hurl- 
stone  A  Gordon)  347.  The  reasons  given  for 
the  decision  appear  in  the  observations  made 
by  the  Jad^;es  during  the  hearing.  The  plea 
of  a  new  promise  thwe  appeared  In  the  rep- 
lication as  an  acknowledgment  generally  of 
the  debt  within  the  period  of  limitation,  and 
It  was  insisted  that  "It  was  not  required  to 
spedfy  the  particular  mode  of  acknowledg- 
ment but  only  to  state  generally  that  there 
was  an  acknowledgment  within  the  prescrib- 
ed period."  But  Parke,  B.,  said:  "There  may 
be  great  expense  in  Investigating  part  pay- 
ment, and  very  little  In  proving  an  acknowl- 
edgment in  writing;  but  the  effect  of  this 
form  of  replication  would  be  to  cast  upon 
the  defendant  the  costs  of  that  part  on 
which  he  succeeded."  Alderson,  B.,  said:  "It 
Is  a  pleading  so  framed  as  to  prejudice  the 
fair  trial  of  the  action,  Ijecause  it  embraces 
three  point*,  and  oompeU  the  oppottte  party 
to  come  prepared  to  meet  them  all."  (Italics 
ours.)  Parke,  B.,  again  speaking,  said  that 
the  statute  "provides  diree  modes  (we  have 
seen  that  ours  provides  two)  by  wbldh  a  spe- 
cialty debt  nuy  be  taken  out  of  the  opera- 
tion of  that  statute ;  and  It  Is  a  prejudice  to 
a  defendant  to  be  compelled  to  come  pre- 
pared to  meet  three  different  matters,  where 
pertiapa  the  plaintiff  Intends  to  rtiy  on  one 
only."   In  Jemp  t.  I^pplnft  86  Ga.  834,  the 
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court  states  the  lav  aa  it  la  written  by  Jadge 
Wagner  in  Boyd  t.  Hnrlbut,  supra:  That  a 
new  promise  does  not  create  a  new  liability, 
bat  revives  the  old  one;  yet  the  court  said 
it  was  necessary  to  set  forth  the  promise 
with  some  certainty.  And  in  Thornton  v. 
Klchols,  119  Ga.  SO.  62,  46  8.  0. 786.  it  is  said 
the  admission  should  be  all^:ed  to  be  writ- 
ten. Bnddell  t.  Tolsom,  14  Ark.  21S,  217; 
Bank  T.  Omw^,  18  Ark.  944.  In  erery  in- 
stance we  have  noticed  in  the  reported  cases 
wlKre  ft  written  promise  has  beoi  relied  up- 
on, it  has  been  alleged  to  be  In  writing.  It 
seems  never  to  have  occurred  to  the  plead- 
er to  omit  this  Impwtant  fact  Hastln  t. 
Branham.  86  Ha  643;  (2ape  Girardeau  Co, 
T.  Harbison,  68  Ho.  90,  93;  Wells  v.  Har- 
grave.  117  Ho.  663.  28  S.  W.  886;  CJhileB  v. 
School  District.  lOS  Mo.  App.  240;  77  8.  W. 
82.  And  in  both  forms  of  petition  given  in 
8  Bates,  Pleading  &  Frac.  2081.  whether  on 
the  new  promise  or  the  original  contract,  the 
promise  la  stated  to  be  in  writing.  So  the 
form  for  mcb  pleading  as  given  in  2  Ghitty 
on  Readings,  436.  Is  "that  wltUn  six  years 
before  the  sutaig  out  of  this  writ  the  defend- 
ant executed  a  writing,  a  copy  whereof  is 
hereto  annexed,  which  he  adcnowledged 
aald  debt;  and  agreed  to  pay  the  same." 

Tlie  forcing  views  result  in  an  affirmance 
of  the  judgment  All  concur. 


STATE  V.  OHINN. 

(Kansas  City  Court  of  Appeals.  Misaonri. 
May  18,  1912.    Rehearing  Denied 
Jane  8,  1912.) 

1,  Criminal  Law  (|  1170%*) —Appeal — 
Habuless  Ebbob— iJBADino  Questions. 

In  a  prosecation  (or  aelliog  intoxicating 
liqnor  in  violation  of  the  local  option  law,  the 
allowance  of  a  leading  question  propoanded  to 
the  prosecuting  witness  as  to  what  whisky  he 
bouKbt  from  defendant  was  not  prejadicial,  as 
the  leading  form  of  the  question  eoold  not  have 
injured  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  8129-3135;  Dec.  Dig,  S 
1170%.*] 

2,  WlTKESSES  (i  337*)  —  IHFKACHHXNT  — lU- 
PKACHHBNT  OP  ACCUSED, 

Where  an  accused  offers  himself  as  a  wit- 
ness, his  credibility  may  be  assailed  by  proof 
of  tbe  fact  that  he  bears  the  reputation  in  the 
community  of  being  guilty  of  chronic  law- 
breaking;  and  in  a  prosecution  for  violation  of 
tbe  local  option  law,  the  accused  may  be  im- 
peached as  a  witness  by  proof  of  his  reputation 
as  an  habitual  violator  of  that  law, 

[Eld.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  If  U18.  1129-1132,  U«>-1142, 
114&-1148:  Dee.  Dig.  |  887.*] 

3,  Cbiuinal  Law  (|  1(M8*)  —  Appeal— Be- 
vibw—Pbebentatiok  of  GBoniros  in  Goubt 
Below— Necessitt. 

Where  accused,  who  testified,  was  Im- 
peached by  proof  oi  his  habitual  lawbreaUng, 
grounds  of  objections  to  the  scope  of  the  im- 
peaching evidence,  not  urged  at  trial,  cannot 
be  raised  on  appeal 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Oeat  Dig.  8S  2654,  2666;  Dec  Dig.  « 
1043.*] 


Appeal  from  Circuit  Court,  Boone  County : 
M.  D.  Thurmond,  Judge. 

B.  H.  Ohlnn  waa  convicted  of  selling  In- 
toxicating liquor  In  violation  of  the  local  op- 
tion law,  and  he  ain>eals.  Affirmed. 

See,  also,  158  Mo.  App.  611, 133  S.  W.  1196. 

O.  S.  Barton,  of  Fayette,  W.  H.  Bothwell, 
of  Moberly,  and  McBalne  ft  CSark,  of  Colnm- 
bia,  for  appellant  EL  C-  Anderson  and  W. 
B.  Sapp,  both  of  Columbia,  for  the  State. 

JOHNSON,  J.  Defendant,  a  druggist  In 
Bocheport,  Booae  county,  was  indicted,  tried, 
and  convicted  on  a  diarge  of  Belliztg  one 
pint  of  whisky  to  the  prosecuting  witness  In 
violation  of  the  local  option  law.  He  ap- 
pealed, and  the  only  errors  he  assigns  in  bis 
brief  relate  to  the  rulings  of  the  trial  conrt 
on  evidence. 

[1]  First  He  contoids  the  court  erred  in 
allowing  a  leading  question  to  be  asked  by 
tbe  prosecnttng  witness  over  his  objection. 
The  question,  objection,  and  answw  were  as 
follows:  "Q.  I  will  ask  you  what  it  ftny. 
whisky  you  bought  of  Dr.  B.  H.  Chlnn  dor- 
ing  the  nMmth  of  July,  1910.  By  Hr.  Barton : 
We  object  to  the  leading  form  ot  the  oaes- 
tlon.  Whidi  objection  tbe  conrt  ovaroled. 
and  to  tbB  action  of  the  court  the  defendant 
and  his  counsel  then  and  there  at  the  time 
duly  excepted  and  saved  his  exceptions.  A. 
I  bought  one  pint  of  whisky."  Oonceding 
that  the  qnestjUm  was  leading,  it  does  not 
follow  that  the  overmltog  of  the  dt»Jection 
offered  by  defoidant  is  reversible  error.  A 
trial  judge  may  extxciae  a  sound  dlscretton 
in  such  matters,  and  the  appellate  oonrtH 
will  not  interfere  with  rulings  on  leading 
questions  acept  In  cases  where  it  aroears 
there  has  beat  an  abuse  of  discretion.  We 
do  not  think  defen^nt  could  have  bem  In- 
jured by  the  form  of  Qie  question,  and  Ond 
the  trial  conrt  acted  within  the  bounds  of 
Its  discretion.  State  v.  Napper,  141  Ho.  401. 
42  S.  W.  957;  State  t.  Bateman.  198  Ho. 
212,  94  S.  W.  843;  State  t.  George,  214  Ho. 
262. 118  8.  W.  1116. 

[2]  Second.  Defendaftt  Inslsta  that  the 
state  was  permitted  over  defendant's  objec- 
tions to  ask  improper  questions  of  wttnesses 
introduced  for  the  purpose  of  Impeaddng  de- 
fendant aftv  he  had  testifled  In  his  own  be- 
half. The  questions  ellcdted  festlnumr  to  the 
effect  that  defendant's  reputation  in  the  com- 
munity aa  a  violator  of  thei  local  <9tlon  law 
was  bad,  and  were  not  addressed  to  special 
instanOBB  of  lawbreaklng.  The  rule  In  this 
state  is  that^  when  a  defendant  offera  him- 
self as  a  witness,  his  crediblllly  may  be  as- 
sailed by  iwoof  of  the  &ct  that  he  bears  tiie 
reputation  In  the  community  of  being  guilty 
of  offenses  against  the  law  analogous  to  that 
for  which  he  Is  being  tried.  Chronic  law- 
breaking  is  a  practice  so  immoral  as  to 
evince  a  lack  in  the  offender  of  soffldait 
moral  principle  to  enable  him  to  tell  the 
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trnthr  ««pe^ll7  In  a  caae  where  tlie  truth 
wDvld  tanrt  him.  State  t.  OUphant,  128  Mo. 
App.  2S2,  107  S.  W.  82;  State  t.  Wilson*  1D2 
Mo.  App.  61, 132  S.  W.  308;  State  t.  Snider, 
151  Uo.  App.  699,  132  S.  W.  299;  State  t. 
OizlBtopfaer,  134  Mo.  App.  6,  114  S.  W.  649; 
State  V.  Shields,  13  Mo.  236, 63  Am.  Dec.  14T ; 
State  T.  PoUard,  1T4  Mo.  607.  74  S.  W.  969; 
State  Beckner,  194  Ma  281,  91  S.  W.  892, 
S  L.  R.  A.  (N.  S.)  635.  We  hold  the  evidence 
was  admissible 

[3]  The  point  made  by  defendant  that  the 
eoart  "committed  ^or  In  not  confining  erl- 
dence  of  appellant's  character  to  his  reputa- 
tion prior  to  the  filing  of  the  Indictment* 
was  not  included  ih  the  objections  offered  to 
the  evidence,  and  consequently  is  not  be- 
fore na. 

Tlie  Judgment  Is  affirmed.  All  ooncor. 


CLARK  WTTJ.TAHfg  BBAI/rr  CO.  T, 
BBI66S  et  aL 
(Kansas  City  Court  at  Appeals.  lUssoori. 
May  27, 1012.) 

L  ateCHAiacs*  LzBNS  (I  306*)— Suit  to  Br- 
roKCK— Bight  to  Personai.  Judgment. 
In  a  suit  agaitut  a  contractor  and  the 
owner  of  property  to  enforce  a  mechanic'i  lien, 
^aintiff  can  obtain  a  valid  personal  judgment 
^inst  the  contractor,  though  be  falls  as  to  a 
Hen. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens.  Cent  Dig.  »  636;  Dec.  Dig.  i  305.*] 

2.  Josncas  or  the  Peace  (f  119*)— Jubis- 
DicnoN— Amouxt  in  Contbovebbt. 

Plaintiff  sued  before  a  jastice  of  the  peace 
for  peraonal  judgment  agaioBt  a  contractor  and 
to  enforce  a  mechanic's  lien  for  a  som  in  ex- 
cess of  the  justice's  Jarisdictlon  as  to  the  lien 
bat  within  the  limit  of  jurisdiction  for  per- 
sonal judgments.  A  personal  judgment  was 
obtained  against  the  contractor  and  charged  as 
a  lien.  The  contractor  appealed,  but  the  own- 
er did  not  Bdd,  that  the  personal  judgment 
against  tiie  contractor  is  valid,  though  the  hen 
is  void. 

[Ed.  Note^— For  other  eases,  see  Justices  of 
the  Peace,  GenL  Dig.  Ii  873-876;  Dec.  Dig.  | 
119l*] 

Appeal  tnm  Orcult  Ootut,  Jackson  Gonn- 
ty;  Thos.  J.  Seehom,  Judge. 

Action  by  the  Olatfe  millams  Realty  Com- 
pany against  H.  H.  Brlggs  and  another. 
From  a  Judgment  of  the  Circuit  Court  on  ap- 
peal from  a  Justice's  Court  dlsmiBBlng  the 
action,  plaintiff  appeals.  Reversed  and  re- 
manded. 

McOone,  Harding,  Brown  &  Murphy,  of 
Kansas  City,  for  appellant  L.  N.  Demps^, 
of  Tnw«u^q  city,  for  respondents. 

ELLISON,  J.  This  action  was  begun  be- 
fore a  juBtl<»  of  the  peace  at  Jackson  county, 
igalnrt  tile  contractor  and  the  owner  of  a 
me-story  brick  building,  to  recover  a  judff- 
Dioit  for  1266,  and  to  mforce  a  mechanic's 
lien  against  the  building  for  that  amount 
Judgment  was  rendered  against  the  co)atrac> 
tor  for  the  amount  dalmed  and  also  en- 


forcing the  lien  against  tlie  owner's  propNiy* 
The  contractor,  altme,  appealed  to  the  ebv 
cult  court  In  the  latter  court  the  contractor 
filed  his  motion  to  dismiss  the  cause  of  action 
on  the  ground  that  tlie  Justice  had  no  Jurisdic- 
tion. ^Is  motion  was  sustained,  and  tiiere- 
upon  plaintiff  appealed  to  this  court. 

The  ground  stated  for  lade  of  Jurisdiction 
Is  that  in  counties  of  more  than  50,000  pop- 
ulation, Jackson  county  being  one  of  such 
counties,  a  justice  baa  jurisdiction  of  me- 
chanics' liens  only  where  the  sum  does  not 
exceed  $260.  It  Is  conceded  that  In  ordinary 
actions  In  such  counties  the  justice  has  juris- 
diction of  sums  not  In  excess  of  $300;  but 
the  dalm  la  that,  since  tMs  was  an  action 
instituted  to  enforce  a  lien  for  more  than 
the  amount  limited  In  the  oiforcement  of 
Uens,  no  personal  judgment  could  be  random 
ed  against  the  contractor. 

[1]  We  think  there  is  no  doubt  that  a 
plaintiff  might  bring  an  action  to  enforce  a 
mechanic's  lien,  mftfc^"g  both  the  contractor 
and  owner  of  the  property  parties,  and,  fall- 
ing In  bis  Hen,  yet  obtain  a  valid  personal 
Judgment  against  the  contractor.  Patrick 
V.  Abeles,  27  Mo.  184;  Mulloy  v.  Lawrence, 
31  Mo.  583;  Matlack  v.  Lare,  82  Mo.  262. 
264;  Wright  v.  Beardsley,  69  Mo.  648,  660; 
CahUl,  Swift  &  Co.  V.  McOomlBh,  74  Mo.  App. 
609;  Helmberger  v.  Harrison,  83  Mo.  App. 
644.  A  personal  judgment  la  the  principal 
thing,  and  a  lien  the  Inddeut;  for  a  Hen 
caunot  exist  without  the  judgment  but  the 
judgment  does  not  depend  upon  the  Hen. 

[2]  But  In  this  case  the  plaintiff  did  not 
fall  with  his  Hen.  He  obtained  Judgment  in 
the  justice's  court  establiehlng  It  That 
judgment,  however,  was  void  on  Its  f  see,  be- 
ing for  a  greater  amount  than  the  Jurisdic- 
tion of  the  justice,  and  the  owner,  tt  seems, 
gave  tt  no  attention  and  did  not  appeal  from 
It.  Being  void,  we  see  no  reason  wby  it  may 
not  be  treated  as  though  plaintiff  had  failed 
to  establish  his  lien,  or  had  never  asked  for 
Its  oiforcement.  and  a  personal  judgmoit 
taken  against  the  contractor.  The  fact  that 
the  action  was  brought  to  enforce  a  Hen 
against  the  owner's  property  ought  not  to 
put  out  of  mind  that  It  was  also  brought 
for  a  personal  judgment  against  the  contrac- 
tor, and  a  personal  judgment  might  be  had 
against  the  contractor  for  auy  sum  within 
the , jurisdiction  of  tiie  justice  In  ordinary 
actions.  The  lien,  as  we  have  said.  Is  really 
only  an  inddoit  following  the  peraonal  Judg- 
ment 

The  rule  ss  to  entirety  of  Judgments,  and 
that  no  one  can  be  heard  on  an  appeal  to 
the  drcnit  court  except  those  who  Joined  In 
it,  does  not  apply  to  a  case  where  a  contrac- 
tor appeals  and  the  property  owner  does  not 
In  sndi  case,  errors  against  the  landowner 
and  his  right  to  complain  do  not  concern  the 
contractor.  The  reverse  of  this  would  be 
true,  however,  where  the  landowner  appeals 
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and  the  contractor  does  not,  for  the  former 
l8  Interested  In  the  amo^t  adjudced  agAlnst 
the  contractor,  ^nee  It  la  fixed  as  a.  lien  on 
his  property.  Ghiiftopher  t.  Kelly,  9i  Ma 
App.  93.  90.  In  that  case  «e  think  Judge 
Goode  properly  explains  and  makes  the  dis- 
tinction between  the  cases  therein  referred  to 
— amoiv  othm,  that  of  Carthage  M.  &  W.  L. 
Go,  T.  Bauman,  68  Uo.  App.  204,  a  case  re- 
lied upon  by  defMidant. 

We  are  likewise  referred  to  Little  Rock 
Tnut  Oo.  r.  S.  M.  &  A.  By.  Co..  195  Mo.  669, 
68S,  eS7,  93  S.  W.  944.  a  raUroad  lien  case. 
It  bag  no  application  to  this.  There  the 
contractor  was  not  brought  Into  court,  and, 
though  made  a  party,  the  case  as  to  him  was 
dismissed,  and  the  action  was  excluslTely  In 
rem.  A  judgment  had  been  rendered  against 
the  property  of  a  defendant  railroad  which 
had  not  been  served  with  process  (ano^er 
road  was  s^ved),  and  It,  with  the  other 
roads,  came  into  court  to  have  the  Judgment 
set  aside.  This  was  refused,  and  the  rail- 
way company,  which  had  not  been  served, 
appealed  to  the  Supreme  Court.  We  have 
only  attempted  to  state  the  case  In  a  short 
way,  but  sufficiently  to  show  that  the  court 
r^arklng,  on  page  687  of  195  Mo.,  on  page 
944  of  93  S.  W..  report,  that  the  judgment 
was  an  entirety,  has  no  application  to  the 
case  before  us. 

The  case  then  Is  this :  PlalntUf  brought  an 
action  for  personal  Judgment  against  a  con- 
tractor and  to  enforce  a  mechanic's  lien 
therefor  against  the  owner's  property,  for  a 
sum  in  excess  of  the  jurisdiction  of  a  justice 
of  the  peace  for  tbe  enforcement  of  mechan- 
ics' Hens,  but  within  the  limit  of  such  juris- 
diction for  personal  judgments.  A  personal 
Judgment  was  rendered  against  the  contrac- 
tor and  charged  as  a  lieu  against  the  proper- 
ty. The  contractor  appealed,  and  the  owner 
of  tbe  property  did  not  In  our  opinion  the 
Justice  had  jurisdiction  over  the  contractor 
for  a  [>er8onal  Judgment,  and  on  his  appeal 
the  circuit  court  had  jurisdiction  to  hear  the 
case  against  him,  the  lieu  proceedings,  being 
void,  were  of  no  effect,  and  left  the  case 
against  tbe  contractor  as  though  a  Hen  had 
not  been  mentioned. 

The  Judgment  la  reversed,  and  cause  re- 
manded.  All  concur. 


WAI/TER  V.  HCGGINS  «t  aL 
(Kansas  City  Court  of  Appeals.  Missouri. 
May  27,  1912.) 
1.  DAUAOEB  (I  123*)— BUXLDZNO  CONTBACTS— 

Breach. 

Where  a  part  of  the  work  is  not  in  ac- 
cordance vith  a  bnllding  contract,  the  owner 
may  repudiate  It  and  have  it  replaced  at  the 
coat  of  the  delinquent  contractor,  and  to. 
where  the  owner  uses  the  bidldine  though  tbe 

Slastering  is  not  In  accordance  with  the  spec- 
icationa  of  the  contract,  his  measure  of  dam- 
ages for  the  contractor's  breach  is  the  cost 
of  removing  the  present  plastering  and  re- 


placing It  with  the  kind  called  for  by  the  eon- 
tract,  even  though  the  ptaatering  is  not  so  de- 
fective as  to  cause  a  diminution  in  the  rent  of 
the  premises. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  fi  820-326;  Dec.  Dig.  |  123.*] 

2.  CoNTBACTs  (i  318*)— Breach— Waiver. 

Where  one  engaged  to  do  plasterisK  in  a 
building  did  not  do  it  in  a  workmanlike  man- 
ner, as  required  by  the  contract,  the  owner's 
occupation  of  tbe  building  by  bis  tenants  was 
not  a  waiver  of  his  right  to  recover  for  the 
breach. 

[Ed.  Note. — For  other  casea,  see  Contracts, 
Cent  Dig.  JS  1382-1387,  1395,  1398-1400. 
1480-1491;  Dec.  Dig.  8  316.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty ;  James  E.  Goodrich.  Judga 

Action  by  H.  J.  Walter  against*  George 
Hugglns  and  another.  From  a  judgment  for 
defmdants  on  their  coonterclalm,  plaintiff 
appeals.  Affirmed. 

McCune,  Hardii^,  Brown  &  Mnrphy,  ot 
Kansas  City,  for  appellant  Cowherd,  In- 
graham,  Durham  ft  Mors^  of  Kansas  City, 
for  respondents. 

JOHNSON,  J.  This  is  an  acthm  to  en- 
force a  mechanics'  lien.  Plaintiff,  as  sub- 
contractor, lathed  and  plastered  a  buUding 
erected  on  the  premises  of  tbe  defendant 
Midland  Realty  ConoNiny.  Defendant  Huff- 
gins  was  the  original  contractor.  One  of 
the  d^enses  raiaed  by  the  pleadings  is  that 
the  work  was  not  done  according  to  the 
plana  and  spe<dflcationa  as  required  the 
contract  The  cause  was  sent  to  a  referee 
who  heard  the  evidence  and  reported  his 
findings  of  t&ct  and  conclusions  of  law,  in 
which  be  found  that  the  work  was  not  done 
by  plaintiff  in  compliance  with  the  plans 
and  specifications;  that  the  reasonable  cost 
of  making  it  conform  to  the  contract  would 
be  $800;  bnt  that,  since  the  d^endant  own- 
er had  deducted  only  9600  from  the  contract 
price  as  compensation  for  the  damages  sus- 
tained In  consequence  of  plaintiff's  breach, 
the  defendant  contractor  should  be  allowed 
damages  only  In  that  sum  on  his  Counter- 
claim. Plaintiff  filed  esceptlons  to  the  re- 
port of  the  referee,  which,  bo  tar  as  they 
related  to  the  item  damages  we  hare  men- 
tioned, were  overruled,  and  Judgment  waa 
rendered  for  plaintiff  for  the  value  of  the 
lathing  and  plastering,  less  the  sum  of  $500 
allowed  on  the  connterclalm.  Plaintiff  ap- 
pealed. 

The  defect  in  the  plast^ng  was  In  the 
workmanship^  It  was  left  uneven  and 
"wavy"  on  the  surface,  ^e  contract  re- 
quired plaintiff  to  do  the  Job  in  a  work- 
manlike manner  and  to  the  satisfaction  of 
the  architect  The  finding  of  the  referee 
and  trial  court  is  that  the  Job  was  not  done 
in  such  manner,  and  it  appears  the  architect 
refused  to  accept  it  The  owner  purposed 
renting  the  building,  and  it  was  occupied  bj 
tenants  as  soon  as  completed.  It  is  conced- 
ed the  owner  sustained  no  loss  of  rentals  on 
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leeoiraC  of  the  defect,  aad  tt  does  not  ap- 
pear tbat  the  plaaterlns  will  be  anr  leas  du- 
nUe  tbu  It  would  have  been  bad  it  been 
finished  In  a  workmanlike  manner;  1.  e., 
with  a  smooth  and  eren  snrfiice.  Orer  the 
objectlona  of  plalntlfl,  defendant  was  allow- 
ed to  Introdnee  evidence  tending  to  show 
that,  In  order  to  make  the  work  conform  to 
the  contract,  it  woald  be  necessary  to  re- 
move substantially  all  of  the  flnlablnc  coat 
and  replace  It,  and  that  the  reasonable  cost 
of  sn^  work  would  be  about.  $800. 

Dtfotdant  also  offered  to  show  by  a  onn- 
petent  witness  "the  difference  In  the  value 
of  that  building  with  the  plasterer's  Job  In 
the  cmdltlon  It  was  left  by  Hr.  "Walter  and 
what  wmld  be  the  Talae  of  it  had  the  plas- 
tering bea  first  dass  and  titw  best  d  Its 
kind  called  fbr  by  Oiq  spedfieatlons." 
Plaintiff  objected  on  the  ground  that  such 
eridence  Is  irrelevant  and  InunateriAl,  and 
the  objection  was  sustained  by  the  referee. 
The  dtfendant  owner  occupied  the  building 
by  its  tenants  from  the  date  of  its  oomple- 
tkin  to  the  date  of  the  trial,  a  period  of 
about  two  years,  and  bas  used  Uw  plastw- 
Ing  In  the  condition  1^  by  plaintiff.  The 
subject  of  controversy  la  the  allowance  of 
damages  In  the  sum  of  fOOO  on  the  counter- 
daim,  and  the  dlffraence  betwera  the  parttes 
Is  over  the  rule  that  should  be  used  in  meas- 
nilng  sudi  damages.  The  rule  emplt^ed  by 
tbe  referee  and  trial  court  and  eqiressed  In 
the  Judgment  allows  defendants  the  reascm- 
sble  cost  of  removing  the  d^etlve  work  and 
replacing  it  wUb  plastering  that  would  cm- 
form  to  the  plans  and  speciflcatlonB. 

[1]  This  la  on  the  theory  that  the  owner 
of  the  building  has  a  right  to  require  that 
It  be  built  by  the  contractor  according  to 
the  tmna  of  tbe  contract,  and  that,  where 
any  part  of  the  work  is  in  defect  of  the  con- 
tnct,  the  owner  may  r^mdlate  it  and  have 
it  r^laced  at  the  cost  of  the  d^inquent  con- 
tractor, ^nie  soundness  of  this  rule  cannot 
be  quesUoned  In  instances  where  the  owner, 
Insisting  on  an  adherence  to  the  terms  of 
tbe  contract,  acts  seasonably  In  having  the 
defective  woA  removed  and  replaced.  In 
sneh  caeee  he  la  mtltled  to  compoisation  for 
fals  direct  and  consequential  damages  re- 
sulting from  the  breach  ot  contract  But 
the  applicability  of  tbe  rule  of  which  we 
are  speaking  to  cases  such  as  the  present, 
where  the  owner,  wtthont  waiving  the  con- 
tract  or  acquiescing  In  Ita  deficient  perform- 
ance takes  possession  of  tbe  buildiuf;  and 
If  long-continued  use  evinces  a  purpose  to 
nse  work  defective  performed  as  long  as 
it  may  be  need,  is  a  serious  question  that 
calb  tor  thorough  investigation  and  analy- 

Blt. 

The  role  contended  for  by  plaintiff  thus 
is  stated  In  the  brief  of  bis  counsel:  "Where 
woA  Is  Improptfly  done  under  a  building 
contract,  and  the  owner,  with  knowledge  of 
itw  defect,  takes  possession  of  and  usee  the 
boUdlng  withont  waiver,  the  amount  of 


damages  would  be  the  difference  between  tbe 
value  of  the  work  aa  done  and  as  it  should 
have  been  done.  This  is  the  equitable  rule, 
and  no  other  ought  to  prevail,  because  it 
would  be  unreasonable  to  permit  tbe  owner, 
atba  knowledge  of  the  d^ectlve  work,  to 
use  it  80  long  as  it  served  any  gooH  pur- 
pose, and  then  compel  the  builder  to  pay  hint 
for  entlr^  new  work." 

In  Marsh  v.  Richards,  20  Mo.  90,  the  con- 
tract called  for  pressed  brtek  in  the  front 
of  the  bnildlnit  and  the  contractor  used  a 
diffrawit  kind  of  bridfc.  The  Bnpreme  Court 
held:  "In  such '  cases,  although  the  f^ork 
has  not  been  done  witUn  the  stipulated  time 
nor  in  the  manner  or  with  the  materials  re* 
quired  by  the  terms  of  the  contract,  he  who 
performed  tiie  work  may  recover  what  it  is 
reasonably  worth  to  the  owner,  not  exceed- 
ing the  contract  price.  When  work  is  to 
be  performed  with  a  specified  material,  or 
in  a  particular  manner,  for  a  price  agreed 
upcm,  and  which  is  favorable  to  blm  who 
has  Uie  work  performed,  the  contractor 
cannot,  by  violating  his  contract,  place  him- 
self in  a  better  situation  than  if  be  has 
complied  with  his  undertaking.  Tbe  terms 
on  which  It  was  proposed  to  do  the  work 
may  have  been  the  Inducem^t  to  the  con- 
tract, and  to  permit  the  contractor  to  vio- 
late his  contract  and  to  recover  the  full 
value  of  his  labor  and.  materials  would  be 
encouraging  dishonesty  and  unfair  deal- 
ing. In  such  cases,  the  measure  of  damages 
would  se«n  to  be  Justly  arrived  at  by  tbe 
statement  that  if  the  work,  when  done  un- 
der the  contract  and  in  pursuance  to  Its 
terms,  la  worth  the  price  agreed  upon,  what 
Ifi  the  work  worth,  done  as  it  Is,  propor- 
tionally to  the  price  fixed  by  the  contract? 
In  this  way,  be  who  bas  contracted  for  the 
work  will  retain  the  advantage  he  had  a 
rU^t  to  secure  to  hlms^  In  fixing  the  {vice 
of  the  work,  and  of  which  the  contractor 
cannot  deprive  him  by  bis  own  act  in  vio- 
lating his  undertaking." 

In  Wright  V.  Sanderson,  20  Ho.  App.  634, 
the  foundation  wall  was  not  built  in  accord- 
ance with  the  terms  of  the  contract  and  was 
made  to  conform  to  the  contract  by  the  own- 
er. Wo  held  that:  "Tbe  measure  of  dam- 
ages is  the  sum  which  It  would  reasonably 
take  to  make  the  foundation  wall  such  as 
the  defendants  contracted  to  bnlld.  And 
this  is  so  whether  or  not  the  plaintiff  (the 
owner)  had  expended  said  sum,  or,  in  case 
be  had  expended  said  sum  for  said  purpose, 
without  regard  to  what  had  Induced  him  to 
do  ao."  We  were  guided  In  this  expres- 
sion by  the  opinion  of  tbe  Supreme  Court  in 
Haysler  v.  Owtti,  61  Ho.  272.  to  which  we 
rffiferred.  In  the  Haysler  Case  a  roof  defec- 
tively constructed  was  the  subject  of  conten- 
tion. The  Jury  were  Instructed  that  the  meas- 
ure of  damages  was  "the  difference  between 
the  value  of  the  roof  agreed  to  be  put  on  and 
the  one  actually  put  on."  This  instruction  was 
approved  in  the  opinion:  "The  rule  as  to  the 
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measure  of  damages  laid  down  by  the  court 
ts  a  correct  one  as  to  bnlldlng  contracts,  In 
all  cases  where  the  contract  price  la  a  fair 
Talnatlon  for  the  work,  and  it  baa  been  com- 
pleted In  gmeral  conformltr  to  the  require- 
ments of  the  contract,  hut  has  been  defec- 
tively executed  In  some  particulars,  and  the 
*8uit  Is  for  the  contract  price,  and  defendant 
does  not  seek  to  recover  any  special  conse- 
quential damages  by  way  of  recoupment." 
But  the  court  proceed  to  say  that  a  dif- 
ferent rule  obtains  in  instances  where  the 
work  has  not  been  done  In  general  conform- 
ity to  the  specifications,  but  deviates  from 
tbem  either  in  plan  or  In  the  materials  used. 
In  such  cases — and  it  was  a  case  of  that 
kind  we  considered  in  Wright  v.  Sanderson, 
supra — the  rule  for  measuring  tbe  damages 
"is  to  ascertain  what  it  will  cost  to  make 
the  building  conform  to  what  the  builder 
contracted  It  should  be."  "And  cases  might 
arise,"  say  the  court,  "where  the  deviation 
from  the  terms  of  the  contract  would  be  so 
gross  and  reprehensible  that  the  builder 
should  not  be  permitted  to  recover  anything 
for  his  work.  Courts  have  no  right  to  make 
contracts  for  the  parties,  and  they  cannot 
compel  a  man  to  pay  for  a  bnlldlng  for 
which  he  did  not  contract,  and  which  he 
does  not  want  and  which  he  would  rather 
have  removed  from  his  premises,  unless  there 
has  been  some  waiver  on  his  part  of  strict 
performance.  Builders  cannot  substitute 
their  own-  taste  or  judgment  or  fancy  for 
the  stipulations  of  their  contracts,  and  com- 
pel parties  to  pay  for  work  done  by  them  In 
open  violation  of  their  contracts,  on  the 
groimd  that  It  is  equally  as  valuable  as  that 
which  they  have  contracted  to  perform." 

Hirt  V.  Hahn,  61  Mo.  496,  was  an  action 
on  a  builder's  bond  In  which  the  owner 
claimed  damages  on  account  of  the  contrac- 
tor's failure  to  build  tbe  bouse  according  to 
the  agreed  plan.  The  owner  expended  money 
In  completing  the  honse,  and  the  Supreme 
Court,  speaking  through  Judge  Wagner,  held : 
"The  instruction  makes  the  element  of  dam- 
ages depend  upon  the  amount  necessarily  ex- 
pended by  plaintiff  In  completing  the  house, 
caused  by  Bolhofner's  breach  of  his  con- 
tract •  •  •  These  were  the  legitimate 
sources  of  damages.'* 

In  Spink  v.  Mueller,  T7  Mo.  App.  85,  the 
defendant  contractors  performed  the  work  of 
finishing  the  Interior  woodwork  of  tbe  bnlld- 
lng under  a  contract  that  required  them  to 
use  a  certain  kind  of  varnish.  The  work  was 
completed  in  1893,  and  was  accepted  by  the 
architect  and  the  owner  occupied  the  house 
and  used  tbe  work  until  1896,  when,  on  ac- 
count of  the  defective  condition  of  the  var- 
nishing, owing  to  the  contractor's  use  of  a 
brand  of  varnish  different  from  and  inferior 
to  that  specified  In  the  contract  the  owner 
was  compelled  to  have  all  tbe  work  done 
over.  He  sued  the  contractors  to  recover 
his  damages,  and  In  the  majority  opinion  the 
St  Louis  Court  of  Appeals  said:  "Unques- 


tionably the  measure  of  plalntUTs  damages 
Is  the  sum  which  he  necrasarily  expended 
to  make  the  varnishing  of  the  woodwork  of 
his  honse  to  conform  to  the  contract  wheth- 
er such  sum  be  more  or  less  than  the  sum 
for  which  the  defendants  contracted  to  do 
the  work."  Judge  Blg^  challenged  this  rule 
In  a  vigorous  dissenting  opinion,  from  which 
we  quote  an  excerpt  that  forcibly  expresses 
the  views  on  which  plaintiff  relies  in  the 
present  case:  "I  think  the  true  measure  of 
plalntltTs  damages  is  the  difference  in  value 
between  the  work  as  done  and  as  It  ought  to 
have  been  done.  It  must  be  kept  hi  mind 
that  we  are  dealing  with  a  building  con- 
tract, and  the  law  as  applicable  only  to  such 
contracts  must  be  considered.  I  do  not  for  a 
moment  question  the  correctness  of  the  mle 
stated  In  Haysler  v.  Owen,  61  Mo.  270,  but  I 
do  say  It  has  no  application  In  this  case.  In 
that  case  Judge  Hough  said:  'When  the 
building  has  been  completed,  but  differs  In 
plan  of  construction  or  In  materials  unploy- 
ed  from  that  which  the  builder  contracted 
to  erect  and  this  Is  the  only  element  of  dam- 
age, and  there  has  been  no  waiver,  the  trae 
rule  for  estimating  the  damages  sustained  by 
the  owner,  whether  the  action  be  for  the  con- 
tract price  or  for  the  value  of  the  labor  and 
material.  Is  to  ascertain  what  it  will  cost  to 
make  the  bnlldlng  conform  to  what  the  build- 
er contracted  it  should  be.' "  The  gist  of  the 
mle,  as  stated.  Is  that  the  owner  of  a  build- 
ing has  a  right  to  stipulate  for  certain  ma- 
terials, and  it  Is  the  business  of  the  builder 
to  comply  with  the  stipulation.  If  he  dis- 
regard It  tbe  owner  may,  in  ordinary 
cases,  remove  tbe  work  and  have  U  done  ac- 
cording to  contract  and  the  builder  must 
answer  to  him  for  Its  reasonable  cost  But 
to  avail  himself  of  this  remedy  the  owner 
must  act  seasonably;  that  Is,  when  notified 
of  the  defective  work,  he  must  proceed  forth- 
with to  remedy  It  When  he  does,  the  ex- 
penditures therefor  will  be  considered  as  di- 
rect damages  resulting  from  the  violation  of 
tbe  contract  In  such  a  case  the  builder 
cannot  complain  that  he  gets  nothing  for  the 
work  that  he  did  do  and  is  made  to  pay  the 
cost  of  tbe  new  work,  for  his  liability  is  to 
be  attributed  solely  to  his  own  folly.  Bat  If 
the  work  Is  used  with  knowledge  of  the  de- 
fect but  without  waiver,  or  if  after  accept- 
ance a  latent  defect  Is  discovered,  and  the 
owner  continues  to  use  the  work, '  the  dam- 
ages to  which  he  will  be  entitled  must  be 
regarded  as  consequential ;  that  Is,  damages 
consequent  upon  a  condition  caused  by  the 
failure  to  perform  the  contract" 

The  Supreme  Judicial  Court  of  Massachu- 
setts, In  White  V.  McLaren.  151  Mass.  553,  24 
N.  E.  911,  has  this  to  say  of  the  rules  per- 
taining to  the  measure  of  damages  In  such 
casra:  "In  determining  such  damages,  dif- 
ferent elements  are  proper  for  consideration 
in  different  cases,  according  to  the  nature  of 
the  defect  Sometimes  the  measure  of  dam- 
ages la  tbe  necessary  cost  ot  making  the 
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mric  BCCfWObis  to  tbe  qNMdflcattons.  If  a 
loss  of  the  lue  oC  tbe  premises  for  a  time 
would  natorallr  be  Involved,  that  ihoold  be 
tabui  Into  the  account  We  cah  Imagine  a 
defect  at  Eodi  a  kind  that  the  probability 
of  tbe  «wnm  nslns  the  house  without  dls- 
CDvolns  it»  and  snfCertDg  damaffe  to  the 
building  In  sncb  use  <rf  It,  might  be  consider- 
ed In  fixing  Ito  value  as  constructed.  Tbe 
defect  might  be  of  sndi  a  character  as  to  di- 
minish the  value  of  the  house  but  little, 
while  to  make  the  work  conform  literally  to 
the  contract  wouM  tarolve  reconstruction  at 
unreasonable  and  disproportionate  expense. 
The  question  ordinarily  Is:  How  much  less 
Is  the  building  fairly  worth  than  it  would 
have  been  if  the  contract  bad  been  per- 
formed?" 

Tbe  Supreme  Oourt  of  tbe  United  States 
had  before  it  a  case  where  the  plaintiff  sued 
to  recover  the  remainder  of  the  purchase 
price  of  certain  machinery  Installed  In  de- 
fendant's mill  In  a  manner  to'  make  tbe  ma- 
cblnery  a  part  of  the  mill,  and  therefore  a 
part  of  the  land.  The  defense  was  that  tbe 
machinery  which  was  being  used  by  the  de- 
foidant  did  not  comply  with  the  contract 
Held :  "In  sncb  a  case,  it  would  be  most  un- 
reasonable to  compel  the  defendant  In  order 
to  entitle  him  to  avqld  paying  the  whole  con- 
tract price,  or  to  recover  damages  for  the 
plalntUTs  breach  of  contract,  to  undergo  the 
expense  of  taking  out  the  machlnra-y,  and  the 
prolonged  Intermptlon  of  his  business  dur- 
ing the  time  requisite  to  obtain  new  ma- 
chinery dsewhere.  The  rule  of  damages, 
adopted  by  the  court  below,  of  deducting 
from  tbe  contract  price  the  reasonable  cost 
of  sitting  the  construction  and  setting  of 
the  machinery  so  as  to  make  It  conform  to 
the  contract.  Is  the  only  one  that  would  do 
full  and  exact  Justice  to  both  parties,  and 
is  hi  accordance  with  decisions  upon  similar 
ooDtracta."  StUlwell  Mfg.  Co.  v.  Phelps.  180 
n.  a  520.  0  Sup.  Ct  601,  32  U  Ed.  1035. 

In  Danforth  v.  Freeman,  69  N.  H.  466,  43 
Atl.  621,  the  Supreme  Court  of  New  Hamp- 
cUre  held:  "The  rule  of  damages  laid  down 
by  tte  retere^  that  the  phiintUf  s  are  entitled 
to  the  fair  nine  of  the  work  done  by  them 
In  bnlldlng  the  house,  not  exceeding  the  con- 
tract price,  and  the  defenduit  Is  entitled  to 
the  Udr  value  of  the  cost  of  correcting  any 
ind  work  done  by  the  contractor,  so  far  as  It 
am  be  corrected,  and  to  the  fair  value  of 
the  damage  done  to  him  where  It  cannot  now 
be  reasonably  replaced,  as  an  oltSet  In  re- 
ooupment.  Is  not  atrletiy  oorreet  as  a  state- 
to/eat  of  the  plabitUFs  rlj^t  of  recovery ;  for 
It  Is  dear  that  the  ground  npcm  which  the 
pishitifr  recovers,  where,  for  failure  of  per- 
formancek  he  cannot  recover  upon  the  con- 
tract. Is  not  tile  value  of  the  work  done,  but 
the  boeflt  received  by  the  Pendant  The 
ilatenHSit  of  tbe  referee  as  to  his  application 
of  Oils  mle.  however,  makes  it  clear  that  by 
the  talx  value  of  the  work  done  he  means  the 


value  to  the  defnidant  So  understood  the 
rule  Is  correct" 

In  its  essential  facts  the  case  in  hand  more 
nearly  resemUes  the  case  of  Sptok  v.  Mnd- 
ler,  supra,  than  any  other  we  have  reviewed. 
The  rule  applied  in  0ie  majority  (qiinlon  was 
borrowed  from  the  leading  case  of  Haydw 
V.  Owen,  supra,  and  Is  the  rule  whteh  OA 
Siqneme  Court  says  In  that  decision  appUes 
to  cases  where  the  bnlldlng  has  been  com- 
pleted bat  ha  work  In  auestlcHL  **dUter8  in 
plan  of  ocmstmction  or  In  materials  employ- 
ed from  that  which  tOe  bnUder  contracted  to 
erect"  lAider  that  rule,  the  measure  oi 
damages  Is  the  reasonable  cost  fit  bringing 
the  work  to  the  contract  q>edflcatlons.  Cer- 
tainly this  Is  a  Just  rule,  since  ai^  other  In 
logical  effect  would  be  a  practical  denbl  of 
the  ownw's  right  to  Insist  on  hAvlng  bis 
contract  performed — on  receiving  what  the 
contractor  has  agreed  he  shall  have.  No  rule 
of  damages  should  be  t4>pUed  where  the  re- 
snlt  would  be  to  substitute  a  court-made 
contract  for  that  the  parties  themselves  have 
made;  Snch  would  be  the  result  In  the  pres- 
ent Instance  should  we  adopt  the  mle  con- 
tended for  hy  plaintiff  that  the  dlflerenoe 
between  the  value  of  the  plastering  as  done 
by  plaintiff  and  the  value  of  the  work  had  It 
been  dcme  In  accordance  with  contract  Is  the 
true  nde  of  damages.  The  defendant  owner 
has  suffered  no  dlmlnntlon  of  rental  value  of 
the  bnildinib  and  for  aught  disclosed  the 
plastering  wUl  last  as  long  as  plastering  put 
on  with  an  eveo.  surface  would  last  If  the 
owner  chooses  to  use  the  work  as  long  as  It 
will  last  It  will  not  suffer  any  pecuniary 
loss,  and.  as  It  does  not  Intend  to  occupy  the 
hnllding  except  by  tenants,  the  work  will  be 
just  as  TOlnable  to  It  as  work  properly  done. 
Must  we  say  then  that  having  a  work  Just 
as  valuable  as  that  specified  In  the  contract 
would  have  been,  the  owner  luts  no  ronedy, 
no  right  to  a  performance  of  the  contract  or 
tbe  Just  equivalent  of  such  performance? 
We  think  we  are  not  constrained  to  pro- 
nounce a  rule  so  emasculatory  of  one  of  the 
most  fundamental  principles  of  contract  law. 
The  substitution  by  the  contractor  of  poor 
workmanship  for  good  was  a  breads  of  his 
C(mtract,  and  as  the  poor  workmansh^  was 
of  a  character  to  affect  the  whole  job — to 
leave  its  entire  surface  uneven,  wavy,  and 
lumi^t  a  standing  offense  to  the  ^e  and 
taste— the  defect  was  as  much  a  variance 
from  the  general  plan  and  specifications  as 
was  the  subatitntion  of  stock  brick  for  press- 
ed brick  in  the  case  of  Harsh  t.  Blchards, 
supra,  where  Jtidge  Scott  said  that.  If  me 
pays  for  the  gratlflcatl(ai  of  bis  taste,  be  has 
a  right -to  have  It  gratified,  and  the  delin- 
quent contractor  will  hot  be  beard  to  say 
that  the  house  built  of  dieap  material  is  as 
valuable  as  raw  built  of  more  costly  materlaL 
So  an  owner  Is  entitled  to  good  workman- 
ship when  he  pays  for  it  and  stipulates  fbr 
it  The  cases  we  have  reviewed  show  that, 
In  the  dioica  of  rules  for  the  meastirement 
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of  damages  In  buUdine  cases,  the  old  saying 
that  circumstances  alter  cases  has  peculiar 
force.  But  the  fm^amental  idea  running 
through  all  of  the  case  law  la  that  an  owner 
is  entitled  to  a  performance  of  the  contract 
by  the  contractor,  and,  where  the  contract 
le  breached,  Is  entitled  to  recover  damages 
that  will  be  a  Just  equivalent  for  the  breach. 
Manifestly  the  rule  applied  by  the  trial  court 
Is  the  one  that  fits  this  case. 

[2]  There  was  no  acceptance  of  the  work, 
and  the  use  of  the  building  by  the  owner 
without  having  the  work  torn  out  and  re- 
placed did  not  alter  its  right  to  recover  di- 
rect damages.  Such  use,  of  itself,  cannot  be 
construed  as  a  waiver  or  acceptance.  An 
owner  has  a  right  to  occupy  his  house  at  any 
time  he  chooses,  and  it  takes  more  than  mere 
occupation  to  constitute  an  acceptance  of 
work  not  done  by  the  contractor  in  accord- 
ance with  the  contract  To  hold  that  the 
owner  lost  his  right  to  damages  by  not  re- 
placing the  work  "seasonably"  would  be  to 
excuse  the  wrong  of  the  contractor  on  the 
groimd  that  the  owner  had  chosen  to  use  Its 
own  property  in  a  way  It  had  a  legal  rl^t 
to  use  It— a  manifest  absurdity. 

Paraphrasing  what  was  said  by  the  Su- 
preme Court  of  the  United  States  in  StlUwell 
V,  Phelps,  supra,  It  would  be  most  unreason- 
able to  compel  the  owner,  in  order  to  entitle 
him  to  avoid  paying  the  whole  contract  price 
or  to  recover  damages  for  the  plalntlflTs 
breach  of  contract,  to  undergo  the  expense  of 
replacing  the  plastering  and  the  loss  of  rent- 
als while  such  work  was 'being  done.  If  the 
owner  is  willing  to  continue  In  the  use  of  the 
defective  work,  that  is  Its  privilege;  but  It 
should  not  thereby  be  compelled  to  forego  Its 
right  to  reasonable  compensaUon  for  the 
breach. 

The  Judgment  Is  affirmed.  All  concur. 


CENTRAL  PENNSYLVANIA  CONFERENCE 
EDUCATIONAL  SOCIETY  OF  THE 
METHODIST  EPISCOPAL  CHURCH  v. 
LA  RUE. 

(Kansas  CI^  Court  of  Appeals.  MissonrL 
May  27,  1912.) 

1.  JTTDQMEWT  (I  822*)— POBEION  JnDOMBNT- 

CONCLCaiVENEBS. 

A  judgment  by  a  prothonotary  In  a  foreign 
state  entered  as  duly  authorized  io  a  writing 
endencmg  defendant's  debt,  and  authorizing  a 
judgment  by  confession,  will  be  given  full  faith 
and  credit  In  a  suit  on  it  in  Missouri,  but, 
where  the  amount  cannot  be  aecertalned  from 
the  face  of  the  instrument,  containing  a  con- 
fession of  judgment,  the  prothonotary  has  no 
authority  to  enter  Judgment  on  it,  and  a  judg- 
ment eotered  by  him  will  not  be  given  fi3l 
faith  and  credit  in  Missouri. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  18  1496-1500;  Dea  Dig.  |  822.'] 

2.  juooueitt  (i  822*)— foheion  jctooubitt— 
Conclusiveness. 

An  Instrument  Unding  the  maker  to  pay 
on  demand  to  an  educational  society  $75  for 
money  borrowed  to  secure  an  education  pre- 


paratory to  beconiinc  a  minister  on  eonditioiis 

that  the  payment  mil  not  be  demanded  while 
he  pursues  bis  etudies,  and  that  on  leaving  the 
school  settlement  shall  be  made  with  tlie  treas- 
urer by  a  note,  and  that,  on  faihire  to  enter 
the  ministry,  he  shall  be  liable  to  pay  the  note 
in  full,  and  that,  except  in  the  case  of  foreign, 
mission  service,  he  shall  refund  the  amount 
after  two  years  from  the  time  be  ceases  to  at- 
tend school,  and,  it  be  fail  to  perform  any  of 
the  conditions,  be  confesses  jadgment  for  the 
above  sum,  does  not  disclose  on  its  face  the 
amount  due,  but  the  sum  due  can  only  be  as- 
certained by  a  judicial  inquiry,  and  a  jadgment 
of  confession  entered  in  uie  state  In  vM5i  the 
Instrument  was  executed,  will  not  be  given 
full  faith  and  credit  in  Missouri. 

[Ed.  Note.— For  other  cases,  see  Judgments 
Cent  Dig.  H  1496-1600;  Dec.  Dig.  |  822.*] 

3.  Judgment  (J  818*)— Fobkion  Jnoaiam^ 

CONCLC  SI  VXN£SS. 

The  rule  that  a  judgment  of  a  court  of  a 
sister  state  and  recognized  as  valid  by  the 
courts  of  that  state  will  be  given  full  faith  and 
credit  Id  Missouri  does  not  apply  where  there 
has  been  no  service  of  process  nor  entry  of 
appearance;  and,  where  diere  hsM  been  an  en- 
try of  appearance  or  confessloa  of  judgment 
by  one  who  bad  no  authority,  such  fact  may  b« 
shown  in  an  action  on  the  judgmeid. 

[Ed.  Note,— For  other  eases,  see  Judgment; 
Cent  Dig.  II  1458-1481;  I>ecs.  Dig.  |  818.*1 

Appeal  from  Circuit  Oonrt;  Jadhwm  Coun- 

ty;  O.  A.  Lucas,  Judge. 

Action  by  the  Central  Pennsylvania  Con- 
ference Educational  Soqfety  of  the  Metho- 
dist Episcopal  Church  against  Harper  M. 
La  Rue.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

New  &  Erauthoff,  John  N.  Davis,  and  Joha 
Taylor,  all  of  Kansas  City,  for  appellant. 
George  Klngsley,  of  Kansas  City,  for  re- 
spondent 

ELLISON,  J.  This  action  is  on  a  Judg- 
ment rendered  against  defendant  in  the  state 
of  Pennsylvania.  The  defendant  prevailed  In 
the  trial  court. 

The  judgment  purports  to  be  by  confession 
of  defendant  entered  In  the  Pennsylvania 
court  by  the  prothonotary  of  that  court;  It 
being  contended  by  plaintiff  that  the  instru- 
ments upon  which  the  judgment  was  taken 
not  only  authorized  Ihe  confession,  but  an* 
thorlzed  the  prothonotary  to  make  or  enter 
such  confession.  One  of  the  obligatory  In- 
struments upon  which  the  Judgment  was  ren- 
dered (the  others  being  like  it)  is  as  follows: 
"Winiamsport,  Pa.,  Apr.  15,  1896.  On  de* 
maud,  I  promise  to  pay,  for  value  received, 
to  the  treasurer  of  the  Central  Pennsylvania 
Conference  Educational  Society  of  the  Meth- 
odist Episcopal  Church,  the  sum  of  seventy- 
five — /lOO  dollars,  subject  to  the  folloMng 
conditions,  to  wit:  1  have  given  the  atioT» 
note  for  mon^  borrowed  as  a  means  of  se- 
curing an  edncatlon  preparatory  to  becom- 
ing a  minister  or  missionary  of  the  Uetho* 
dlst  Eplso^al  Church,  on  the  following  con- 
ditions, viz. :  (1)  That  payment  will  not  be 
demanded  while  I  consistently  pursoe  my 
studies  and  make  other  appropriate  efforts 
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to  attain  tbe  object  ftbore  stated,  That 
vpoa  leaTlng  scbool  ■ettlenwat  be  made  with 
treamrer  bj  ^vteg  a  note  coTerlns  all 
mj  indebtedness,  wUdi  note  sball  bear  In* 
ttfeat  at  fire  per  cent  after  two  years,  said 
Intereet  to  be  paid  mx  Janoary  1  and  Jnly 
I  of  each  year.  (3)  That  In  case  of  any 
cbange  of  pnrpoee.  or  of  my  falloie  to  enter 
the  mlnlstzy  of  the  Central  PenngylTsnla 
Ccnfamoe  of  the  Methodist  I^lsoc^al  Church 
(imleae  it  be  through  loss  of  health).  I  shall 
hold  myself  to  be  both  morally  and  legally 
held  to  main  payments  of  said  note  In  full, 
with  interest  at  six  per  ceat.  from  the  date 
of  the  note.  (4)  That,  exc^t  in  the  case  of 
fordgn  mission  service,  I  shall  hold  myself 
both  morally  and  legally  bound  to  refund  to 
the  Board  after  two  years  from  the  time  I 
cease  to  attend  school  or  sooner  If  practi- 
cable, the  full  amount  of  principal,  together 
with  the  Interest  accruing  after  said  two 
years,  and  if  I  fall  to  keep  or  perform  any 
or  all  of  the  above  stated  condltious,  I  here- 
by confess  Jndgmoit  for  the  above  sum,  here- 
by waiving  the  benefit  of  any  and  all  exemp- 
tion laws,  release  of  all  errors  and  stay  of 
execution."  It  will  be  observed  that  the  lat- 
ter part  of  the  promissory  instrument  exe- 
cuted by  defendant  authorized  a  coofeselon 
of  Judgment  It  was.  In  fact  a  confession 
of  Judgment  so  far  as  it  could  be  made  by 
the  paper  itself.  It  does  not  appear  whether 
defendant  resided  in  and  was  a  citizen  of 
tbe  state  of  Pennsylvania  when  he  executed 
tbe  instrument  In  1896,  though  it  does  appear 
that  he  has  been  a  resident  of  this  9ta.te 
shice  April,  1899.  We  therefore  cannot  say 
whether  his  citizenship  would  have  control- 
ling effect,  if  it  were  necessary  to  pass  upoii 
this  branch  of  the  case,  as  intimated  in  Grov- 
er  &  Baker  3,  M.  Go.  v.  SadcUffe,  137  U.  S. 
287.  298,  11  Sup.  Ct  92,  34  L.  Ed.  670. 

{!]  But  there  Is  another  branch  of  the  case 
which  we  believe  should  control  an  affirm- 
ance of  the  view  taken  by  the  circuit  court 
While  a  prothonotary  In  a  foreign  state  may 
enter  a  Judgment  as  by  confession,  when  duly 
authorized  in  the  writing  evidencing  the  de- 
fendant's d^t  end  such  Judgment  will  be 
given  full  faith  and  credit  in  a  suit  upon  it 
in  Uiis  state  (Randolph  v.  Keller,  21  Mo.  557 ; 
Crim  V.  Crim.  162  Mo.  544,  63  S.  W.  489,  54 
L  R.  A.  502,  85  Am.  St.  Bep.  621),  yet  If  the 
duty  of  the  prothonotary  cannot  be  ascertain- 
ed from  the  provisions  of  the  obligatory  pa- 
per, and  the  precise  snm  for  which  Jud^ent 
Bboald  be  rendered  cannot'  be  ascertained 
from  the  paper,  and  an  inquiry  aliunde  the 
paper  is  required,  it  must  pass  under  Judi- 
cial scrutiny  and  direction  and  cannot  be 
acted  upon  by  the  prothonotary.  Thus,  In 
Connay  v.  Halstead,  73  Pa.  354,  there  was  a 
written  contract  for  the  sale  of  land  at  $10 
per  acre,  the  quantity  to  be  determined  by  a 
nurey,  and  It  was  held  that  a  prothonotary's 
aathority  given  In  the  contract  to  confess 
Judgment  for  tbe  mm  foond  to  be  doe  could 


not  be  exerdsed.  It  Is  said  In  that  case 
that  the  party  himself  must  have  acknowl- 
edged tbe  sum  due.  The  same  rule  has  been 
stated  In  Richards  t.  Richards,  136  Pa.  289, 
IB  Atl.  1077,  and  Whitney  t.  Hopkins,  ISS 
Pa.  246.  19  AtL  1070,  wherein  that  case  was 
referred  to  with  approval.  In  those  cases 
the  right  of  the  prothonotary  to  confess  the 
Judgmoit  was  upheld  under  the  facts  dlsdos- 
ed  in  each,  but  on  the  specific  ground  that 
the  prothonotary  could  ascertain  from  the 
instrument  the  sum  for  which  Judgmoit  was 
to  be  entered.  The  power  to  confess  the 
Judgment  most  be  strictly  pnrsued,  and  no 
Judicial  functions  should  be  left  with  the 
prothonotary.  In  Campbell  t.  Ooddard,  117 
111.  251,  7  N.  E.  640,  the  Instrument  confessed 
Judgment  for  a  given  sum  "and  a  reasonable 
attorney's  fee,"  and  It  was  held  that  the 
clerk  could  not  hear  evidence  and  determine 
what  a  reasonable  attorney's  fee  was,  and 
that  "In  fixing  tbe  amount  of  tbe  Judgment 
he  can  only  look  at  the  cognovit  and  enter 
Judgment  for  the  amount  there  confessed." 
In  Orover  &  Baker  S.  M.  Co.  v.  Radcllfle, 
supra,  the  Supreme  Court  of  the  United 
States  held  that  a  power  to  confess  Judg- 
ment given  to  "any  attorney  of  any  court 
of  record,"  was  not  authority  to  a  prothono- 
tary in  Pennsylvania  to  enter  such  confes- 
sion, which  would  be  recognized  outside  of 
Pennsylvania,  although  authorized  by  the 
laws  of  that  state. 

[2]  It  will  be  observed  that  the  obligatory 
writing  in  this  Instance  does  not  authorize 
some  one  other  than  the  prothonotary  to- 
confess  Ju^ment ;  nor  does  It  in  terms,  au- 
thorize that  officer  to  do  so.  So  we  have 
not  a  case,  like  some  of  those  cited,  where 
some  one  other  than  tbe  person  authorized, 
has  confessed  the  Judgment  and  we  assume 
that  the  confession,  being  entered  by  the  pro- 
thonotary, sufficiently  compiles  with  the  laws 
of  Pennsylvania  to  make  the  judgment  valid, 
so  far  as  the  person  entering  It  Is  con- 
cerned. But  the  Instrument  in  tills  case  up- 
on which  the  confession  of  Judgment  is  enter- 
ed upon  Its  face  discloses  that  Judicial  In- 
quiry must  be  had  to  asciertain  whether  any- 
thing is  due.  The  provisions  of  the  contract 
are  awkwardly  stated,  and  are  not  easily 
understood.  It  Is  clear  that  the  obligation  U 
a  conditional  one.  The  cqntract  starts  out 
with  a  promise  to  pay  $75  on  demand  (no 
Interest  mentioned)  "subject  to  the  following 
conditions" :  First  that  payment  Is  not  to 
be  due  while  defendant  Is  pursuing  bis  stud- 
ies for  the  ministry ;  second,  it  is  not  to  be 
due  if  upon  leaving  scbool  he  shall  make  a 
settlement  with  the  treasurer  for  all  of  his 
Indebtedness  and  give  a  n<^  for  the  amount 
with  6  per  cent,  interest  after  two  years; 
third.  If  he  makes  the  settlement  with  the 
treasurer,  be  is  to  pay  the  note  given  In  each 
settlement  In  two  years,  or  "sooner  if  prac- 
ticable," unless  he  engages  in  the  foreign 
mission  service.  In  which  case  we  infer  he  Is 
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not  to  pBj  aiiTtbbig.  But,  If  he  tells  to  per- 
form these  ttatngs,  then  he  says  that  "I  here- 
by confess  Jndgment  for  the  above  sum," 
whldi,  we  siwpose,  means  the  original  sum 
of  $76.  It  will  be  noticed  In  the  copy  of 
tills  paper  above  set  out  there  is  a  third 
"condition,'*  which  consists  principally  of  re- 
stating his  obligation  to  pay  "said  note  in 
foil  with  Interest  at  six  per  cent  from  date." 
Though  there  are  two  notes  already  men- 
tioned, we  BBsnme  the  first  one  is  meant 
But  a  few  words  are  Inserted  in  parenthesis 
whldi  semi  to  indicate  that  if  he  loses  his 
health  the  note  Is  never  to  be  paid.  The 
obligation  to  pay  tiie  $76  borrowed  de- 
fendant In  the  first  Instance  does  not  arise 
even  Uiongh  he  falls  to  pursue  his  studies 
for  the  ministry,  or  as  a  missionary,  if  sudi 
failure  Is  occasioned  by  his  loss  at  health. 
Nor  does  It  arise  If  he  attends  the  school, 
but  makes  settlement  of  his  Indebtedness  and 
gives  a  note  therefor,  which  we  assume  would 
stand  in  place  of  the  original  note.  Nor 
would  this  second  note  become  payable  In 
case  he  went  Into  the  "foreign  mission  serv- 
ice." We  are,  however,  not  concerned  with 
that  note,  save  In  an  Incidental  way. 

From  the  foregobig  considerations.  It  seems 
manifest  that  the  prothonotary  could  not  as- 
certain from  the  face  of  this  paper  what 
sum,  If  anything,  was  due  from  defendant 
The  cases  of  Richards  v.  Blchards,  supra, 
and  Whitney  v.  Hopkins,  suprb,  though  cited 
by  plaintiff,  are  authority  for  defendant ;  for 
It  Is  there  asserted,  as  we  have  already  in- 
timated, that  the  prothonotary  Is  but  the 
clerk  of  the  court  and,  "If  the  amount  due 
cannot  be  ascertained  from  the  face  of  the 
instrument  the  prothonotary  cannot  enter 
Judgment  upon  it,  for  •  ♦  •  he  has  no 
power  to  act  beyond."  In  the  first  of  those 
cases  there  was  an  agreement  between  hus- 
band and  wife,  as  follows:  "I,  Charles  F. 
Richards,  of  Brooklyn,  Susquehanna  County, 
Penna. :  Hereby  agree  that  from  date  hereof 
I  win  well  use  and  kindly  treat  my  Wife  Mary 
R.  Richards  as  becometh  a  Husband,  that  I 
wIU  permit  her  to  Visit  her  Parents  and 
friends  as  often  as  she  May  reasonably  de- 
sire, also  permit  her  Parents,  Brothers  and 
Sisters  to  visit  her  at  her  House,  She  Shall 
have  consent  to  attend  Public  Worship  When- 
ever She  may  So  desire;  I  hereby  acknowledge 
that  I  have  received  from  My  Said  Wife 
Mary  It  Richards  the  sum  of  three  Hundred 
and  Sixty  Dollars  which  I  have  used  In  pay- 
ment of  My  Property  for  which  I  hereby  con- 
fess Juti^ent  with  Interest  and  Cost  and  re- 
lease of  all  errors  Should  I  violate  the  above 
agreement  and  Olve  the  annexed  Bond 
for  the  faithful  performance  of  my  part  of 
the  foregoing."  There  was  a  bond  given  in 
double  the  amount  of  the  money  due  the  wife 
for  the  faithful  performance  of  the  agree- 
ment Justice  Williams  refers  to  the  difflcul- 
ty  In  understanding  the  agreement  but  con- 
strues It  to  mean  a  direct  promise  to  reiiay 


to  the  wife  the  mon^  obtained  from  her,  and 
dlBposes  of  the  bond  by  holding  It  as  aecDrltT- 
f or  the  kind  treatmoit  promised.  The  paper, 
thus  conatmed  into  a  separate,  direct  and  nn- 
conditional  promise  to  pay  the  wife  930O. 
showed  <m  its  face  a  certain  snm  due  the 
plaintiff.  In  the  second  case,  the  agreanent 
was  that  Judgment  on  confession  shoold  be 
entered  If  there  was  default  for  three  montbs 
In  the  paym^t  of  Installmaits,  and  it  was 
h^d  that  it  could  be  ascertained  from  the 
instrument  itself  tiie  amount  due  from  the 
cnOXts  of  payments  indorsed  on  the  paper, 
as  well  as  the  matter  of  three  months'  de- 
fault from  the  last  payment 

[3]  But  It  may  be  claimed  that  right  or 
wrong,  a  Judgm^t  has  been  entered  In  a 
court  of  competent  Jurisdiction  In  the  state 
of  Pennsylvania,  recognized  as  valid  by  the 
courts  of  that  state,  and  that  It  concludes 
defendant  when  asserted  In  the  courts  of 
another  state.  That  Is  not  the  rule  where 
there  has  been  no  service  of  process  and  no 
entry  of  appearance.  And  If  there  be  an 
entry  of  appearance,  or  confession  of  Judg- 
ment, by  a  person  who  had  no  authority, 
that  fact  may  be  shown  in  an  action  on  the 
Judgment  brought  In  a  foreign  state,  and  we 
have  shown  that  the  writing  in  controversy 
was  not  of  that  character  in  which  the  law 
of  Pennsylvania  authoirlzed  the  prothonotary 
to  act.  It  is  not  a  correct  statement  of  the 
law  that  a  true  test  of  the  conclusiveness  of 
a  Judgment  in  a  foreign  state  Is  Its  recog- 
nized validity  by  the  laws  of  that  state.  Sal- 
lee  V.  Hays,  3  Mo.  116 ;  Sevier  v.  Roddie,  51 
Mo.  5S0;  Grover  &  Baker  S.  M.  Co.  v.  Rad- 
cllffe,  supra.  These  cases  are  recognized  as 
binding  authority  by  Judge  Marshall  In  Criiu 
V.  Crim,  supra.  A  foreign  Judgment  to  t>e 
conclusive  in  the  Jurisdiction  of  another 
state,  must  be  a  Judgment  founded  upon  Ju- 
dicial proceedings,  which  were  absent  in  Uie 
case  at  bar.  The  sum  due,  U  anything,  was 
not  ascertained  by  the  paper  defendant  ex- 
ecuted, and  Judicial  power  of  inquiry  Into 
that  question  could  not  be  delegated  by  hlra 
to  the  clerk  of  the  Pennsylvania  court  And 
we  have  seen  that  Is  the  view  taken  by  the 
Supreme  Court  of  that  state ;  but  If  It  were 
not.  If  that  state  recognized  the  validity  of 
such  a  Judgment  the  courts  of  this  state 
would  not  when  such  Judgment  came  to  be 
asserted  here.  If  we  should  allow  what 
was  done  with  this  paper  to  have  the  force 
and  effect  of  a  Judgment  in  Pomsylvanla,  it 
would  be  merely  by  force  of  the  statute  in 
that  state,  and  not  that  it  was  the  result  of 
a  Judicial  proceedli^.  Foote  v.  Newell,  29 
Mo.  400,  405.  In  that  cue,  Judge  Scott  said : 
"If  a  state  in  carrying  out  a  policy  of  her 
own,  disapproved  or  discountenanced  in  other 
states,  finds  It  convenient  to  give  to  pro- 
ceedings having  no  affinity  to  Jndldal  ones 
the  force  and  ^ect  <^  Jadgmmts,  the  other 
states  are  not  required  by  the  Gonstltntlon 
to  give  to  tiuwe  acts  the  force  and  effect 
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ther  may  haTe  in  tbe  stmte  by  which  they 
were  anthoriied." 

We  think  the  jndsment  aboold  be  afflrmed. 
AH  coacai. 


WA8MBB  ▼.  inSSOTTBX  PAa  BT.  CO. 

t&uttu  Goort  of  Appeal!.  BUnonri. 

Jniw  S,  1912.    Rehearing  Denied 
Jane  17,  1912.) 

L  Tbial  (i  109*)— Opmimo  STAiXHsnr  of 

CounsiL— Aduibsiors. 
Tbaatfii  ma  adrntesion  of  Uie  extstence  of 
CMts  made  hy  ooonael  In  the  case  ii  Mnding  od 
Uf  client,  a  atatement  by  counsel  at  the  open- 
ing  of  the  trial  as  to  what  he  expects  to  prove 
to  catabUsh  plalntjlfB  case  is  not  an  admis- 
ilon,  and  does  not  btod  plaintiff,  so  as  to  jus- 
tify a  directed  verdict  for  defendant  on  tbe 
■tstement,  on  the  groand  that  it  states  facts 
prereDting  a  recovery  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  M  91.  27a         888,  895;  De&IMg.  I 

2.  BaIZMAIIS  (I  320«>— GOUJBXOITS— Nmxj- 

That  a  person  is  seen  to  approach  a  rall- 
ro&d  track  at  a  pnblic  crossing  while  a  train 
ii  approaching  la  no  evidence  that  he  will  place 
himself  in  danger,  where  he  can  sea  and  bear 
the  traiOt  and  the  engineer  may  presnme  that 
he  will  not  enter  on  tbe  crossing;  bnt,  where 
the  engineer  sees,  or  by  reasonable  diligence 
am  see,  that  the  person  is  nnaware  of  his 
daoger,  it  most  stop  tbe  train  or  ilacken  its 
speed,  so  as  to  prevent  a  colUdon,  If  that  can 
b«  done  by  reasonable  diligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1014-1016,  1019;  Dec  Dig.  { 
32a*] 

3.  Bahjwadb  (f  850*)— CoLLsnom— Ooh- 

niBUTOST  NBOUOEnCS. 

The  engineer  in  charge  of  a  train  ap- 
proaching a  crossing  saw  a  pedestrian  as  she 
approached  the  track,  and  when  she  was  from 
seven  to  ten  feet  from  It  The  pedestrian  con- 
tinaed  to  advance,  and  was  struck  after  she 
got  almost  entirely  over  tbe  track.  The  train 
could  have  been  checked  in  DO  feet  at  the  rate 
of  speed  it  was  going,  so  as  to  have  avoided 
the  accident;  but  there  waa  no  evidence  to 
show  where  the  train  was  when  tbe  pedestrian 
was  about  to  enter  on  the  track.  The  pedes- 
trian bad  told  some  one,  before  reaching  the 
crossing,  that  she  must  hnriy  and  get  home. 
H«U.  OMit  there  could  be  no  recovery,  as  a 
matter  of  law,  for  the  inJnries  sustained  in  the 
ronislon,  though  the  train  was  running  at  an 
anlawf^  rate  of  speed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  11S2-1192;  Dec  Dig.  |  8S0.*] 

Appeal  from  drcnit  Court,  Jackson  Oonn- 
tj;  James  H.  Slover,,  Judge. 

Action  by  Delbert  Wasmer  against  the 
Ulssonri  Padfle  Railway  Company.  From 
a  }adgmait  tor  idalntiff,  defendant  ai^eals. 
Bevened. 

kfortta  Ll  dardy,  of  St  Louis,  and  Bdw. 
J.  White^  of  Kansas  City,  for  appellant 
Hairy  J.  Lat^v  and  Jesse  E.  James,  of 
Kansas  Gtj,  tor  respondoit 

BSOADDnS,  P.  J.  This  Is  a  suit  to  re- 
cover damages  tbe  plaintiff  alleges  he  sus- 
tained by  reason  of  an  injury  Inflicted  upon 


his  wife  1^  the  negligence  of  the  defendant 
Tbe  plaintUTs  wife  was  8tru<^  aud  Injured 
by  one  of  defendant's  freight  trains  on  tbe 
17th  day  of  March,  1008,  at  or  near  Crystal 
avenue  In  Kansas  City.  Mo. 

Tbe  plaintiff,  in  his  petition,  alleges  In  one 
count  that  the  injury  was  the  result  of  de- 
fendant's failure  to  comply  with  an  ordi- 
nance of  the  city  regulating  the  speed  of 
trains  passing  over  Its  streets.  In  the 
second  count  of  his  petition,  the  plaintiff 
seeks  to  recover  on  the  humanitarian  theory 
that  defendant's  engineer  saw,  or  could  have 
seen,  his  wife  on  the  defendant's  track  in 
time  to  have  avoided  injuring  her,  had  be 
ezerdsed  ordinary  diligence. 

The  cause  was  submitted  to  the  jury  un- 
der the  humanitarian  doctrine.  The  jurj 
returned  a  verdict  for  plaintiff  for  $3,700. 
From  the  judgment  rwdered  on  the  verdict 
defendant  appealed. 

The  plaintiff's  vrlfe  was  struck  at  a  grade 
crossing  of  Fifteenth  street  and  Crystal  ave- 
nue Fifteenth  street  is  one  of  the  chief 
thoroughfares  of  Kansas  City,  and  is  much 
used  by  vehicles  and  pedestrians,  and  trains 
are  constantly  passing  over  the  crossing 
where  the  injury  occurred.  Tbe  defendant's 
train  was  going  north.  FlalntlfTs  wife  waa 
approaching  the  defendant's  tracks  at  the 
crossing  on  the  sidewalk  on  the  north  side 
of  Fifteenth  street.  At  a  point  about  70 
feet  west  of  the  main  track,  where  she  was 
injured,  she  spoke  to  a  Mr.  Cassell,  as  she 
passed  him,  who  was  going  In  the  same  di- 
rection, but  had  stopped  to  talk  to  some  one. 
Cassell,  who  was  a  witness  in  the  case,  tes- 
tlfled  that  she  continued  on  her  walk,  and 
when  he  last  saw  her  she  was  from  6  to  10 
feet  from  the  defendant's  main  track.  She 
was  struck  by  the  engine  and  knocked  to  the 
east  side  of  the  track.  In  her  struggle  she 
came  in  contact  with  the  train,  and  was 
struck  the  second  time 

A  witness  by  the  name  of  Glasscock  testi- 
fied that  the  train  in  question,  when  he  first 
saw  it,  was  600  or  800  yards  down  the 
track.  It  seems  that  just  then  he  went  into 
a  water-closet,  and  when  he  came  out  be 
noticed  the  engine  going  by — the  engineer 
was  looking  back  with  bis  hand  on  the 
throttle.  He  then  saw  the  woman,  plain- 
tiff's wife,  lying  close  to  the  tratik;  that  be 
started  after  her,  but  just  btfore  be  reached 
her  she  was  "coming  to,  flounced  around," 
and  the  *^ease  box  of  the  wheels  sbuck 
her";  that  he  grabbed  her  by  tbe  foot  and 
pulled  her  away.  It  was  the  opinion  of  Ebls 
witness  that  wb^  be  first  saw  tbe  train 
coming  Its  rate  of  epeed  was  8  or  10  miles 
an  hour;  bat  it  was  tbe  opinion  of  this  and 
all  tbe  other  witnesses  that  at  the  time  it 
atmdc  ^aintlff's  wife  it  was  going  at  the 
rate  of  from  18  to  80  miles  an  hour.  All  the 
otiiOT  witnesses  also  testified  that  tbe  train 
could  be  seen  for  a  long  distance,  while  ap- 
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proacbfoc,  b7  a  pmon  near  the  tnck.  The 
plaintiff's  wife  seems  to  bare  been  strack 
after  she  had  gotttti  nearly  across  the  tracks, 
as  she  was  found  on  the  east  flld&  It  was 
shown  that  there  was  a  station  near  the 
point  In  controTersy,  and  that  the  train  gare 
the  whistle  as  It  approached  It.  But  the 
BTldence  went  to  show  that  there  was  no 
signal  given  lust  before  the  plaintiff's  wife 
was  struck ;  and  that  there  was  no  slacken- 
ing of  the  speed  of  the  train. 

The  evidence  showed  that  the  speed  of  the 
train  coold  have  been  slackened,  at  the  rate 
of  speed  It  was  going,  In  50  feet,  and  re- 
duced to  one-half  Its  speed  In  160  teet  Cas- 
sell  stated  that  he  did  not  attempt  to  pass 
before  the  approachliu;  train,  because  he  did 
not  think  he  had  time  to  do  so.  tlalntUTs 
wife,  it  seems,  was  In  a  hurry  to  get  home 
to  her  baby.  There  can  be  no  doubt  but 
what  she  saw  the  on-oomlng  train  and  knew, 
aa  every  one  else  did,  that  it  was  coming 
at  a  somewhat  rapid  rate  of  speed.  There 
was  no  evidence  Introduced  on  the  part  of 
defendant 

After  plalntUTs  counsel  bad  made  his 
statement  to  the  Jury,  the  defendant  moved 
the  court  to  direct  a  verdict  for  It,  on  Uw 
ground  that,  admittli^  the  statement  to  be 
true,  the  plaintiff  was  not  entitled  to  recov- 
er.  The  court  overruled  the  motloB, 

During  the  trial  plaintiff  Introduced  bla 
wife,  and,  over  the  objection  of  defendant, 
offend  to  prove  certain  facts  pertaining  to 
the  manner  In  which  she  vaa  Injured.  She 
was  not  allowed  to  testuy. 

[1]  NumorouB  errors  are  assigned  hy  the 
appellant  as  grounds  fbr  a  reversal  of  the 
Judgment  It  is  insisted  that:  "The  court 
should  have  directed  a  verdict  for  defend- 
ant on  the  opmlng  statunait  of  plaintiff's 
counsel  to  the  Jury,  for  the  reason  that  the 
plaintiff's  counsel,  in  his  opeilng  statranent 
to  the  Jury,  stated  a  case  of  contributory 
negligence  on  the  part  of  lOalntiff's  wife, 
sufficient  to  prevent  a  recovery,  and,  upon 
the  facts  stated  by  plaintiff's  counsel,  the 
humanitarian  doctrine  would  not  apply  to 
this  case."  The  appellant  relies  on  tiie  rul- 
ing In  Pratt  t.  Conway,  148  Mo.  291,  49  S. 
W.  1028,  71  Am.  St  Rep.  602,  to  sustain  Ite 
position ;  but  we  do  not  believe  It  does.  It 
Is  there  held  tbe  admission  of  the  existence 
of  certain  facts  made  by  the  counsel  In  the 
case  was  binding  on  his  client,  and  such  Is 
the  general  rule.  But  the  question  here  Is  far 
different  The  statement  of  plalntUTs  coun- 
sel did  not  amount  to  an  adndsslon  of  the 
facts  stated.  It  was  only  a  statement  of 
.  what  the  plaintiff's  counsel  expected  to  prove 
to  sustain  his  cause  of  action.  In  such  in- 
stances the  rule  Is  that:  "Statements  made 
by  an  attorney  at  the  (^enlng  of  the  trial 
aa  to  what  he  expects  to  prove  do  not 
amount  to  admissions;  th^  bind  no  on&" 
Rubs  t.  Railway  Co.,  112  Mo.  45,  20  S.  W. 
472,  418  L.  R.  A.  823;  FllUngham  T.  Transit 
Co.,  102  Mo.  App.  573>  77  B.  W.  S14. 


[2]  Appellant's  iwlnclpal  contention  is  tbat 
plaintiff  was  not  entitled  to  recover  on  tb« 
testimony.  If  we  are  to  assume  that,  be- 
cause it  was  shown  that  the  engineer  could 
have  seen  plaintiff's  wife  as  she  ai^roacbed 
the  track,  and  that  the  engineer  could  tben 
have  slackened  the  speed  of  his  train  In 
time  to  have  prevented  the  engine  from 
striking  her  before  she  got  across  the  track, 
the  d^todant  was  guUty  of  violating  tbe 
humanitarian  rule,  then  plaintiff  was  en- 
titled to  recover.  But  we  do  not  think  these- 
facts  bring  the  case  wlthtn  the  rul&  Tbe 
mere  fact  that  a  person  Is  Been  to  approach 
a  railroad  track  at  a  public  crossing,  while 
a  train  is  approaching,  Is  no  evidence  tbat 
he  Is  goii^  to  place  himself  in  danger,  if  b» 
can  see  and  hear  the  train.  On  the  con- 
trary, the  expectation  la  that  he  will  stop 
until  the  train  passes.  But  If  be  should 
continue,  heedless  of  tlie  danger,  and  get 
upon  the  crossing  and  get  Injured,  It  ft  his 
fault  and  he  must  suffer  tbe  consequences. 
This  Is  the  general  rule.  But  the  law  baa 
wisely  provided  that  notwithstanding  a  per- 
son may  go  upon  a  public  crossing  while  a 
train  is  aivroa<^g,  and  thus  be  guilty  of 
negligence,  yet  If  the  oiglneer  sees,  or  by 
the  exercise  of  reasonable  diligence  can  see, 
that  the  person  is  unaware  of  his  danger,  it 
is  his  duty  to  stop  or  slackoi  the  apeed  of 
the  train,  so  as  to  prevent  striking  htm.  If 
be  has  time  to  do  so  hy  tbe  exercise  of  rea- 
sonable diligence. 

[S],  Tested  by  this  rule,  it  seems  to  iu 
plaintiff  has  failed  to  make  out  a  case 
There  is  no  doubt  but  what  the  defendant's 
engineer  saw  the  plaintiff's  wife  as  she  ap 
proached  the  track,  and  when  was  from 
7  to  10  feet  Itom  It  But  bow  was  he  to 
know  that  she  would  not  stop  before  she  got 
onto  the  tracks?  He  had  the  right  to  am- 
dude  that  she  would.  If  she  approached 
nearer,  and  there  was  anything  in  her  con- 
duct to  apprise  him  of  the  fact  that  she  did 
not  know  of  her  danger,  he  should  have  act- 
ed promptly  to  have  saved  ber.  But  no  one 
saw  ber  afterwards.  All  we  know  is  that 
she  continued  to  advisee  and  was  struck 
after  she  bad  gotten  almost  entirely  over 
the  tracks  and  out  of  danger.  Just  how  tar 
the  train  was  away  when  she  was  about  to 
eater  upon  the  tracks,  no  witness  could  tell, 
as  none  saw  ber  at  tbat  time.  Notwith- 
standing tbe  train  could  have  been  cfaedisd 
sufficiently  in  50  feet  at  the  rate  of  a(peed 
it  was  going,  to  have  avoided  striking  the 
woman,  the  evidence  Is  lacking  to  show 
where  the  train  was  at  tbe  time  she  was 
about  to  enter  upon  the  tracks,  whether  50 
feet  or  more  or  less.  If  less  tban  60  feet, 
tile  engineer  could  not  have  avoided  strik- 
ing her.  Also  there  Is  nothing  to  show  at 
what  rate  of  speed  the  woman  was  travel- 
ing. Persons  on  such  occasions  usually  go 
rapidly;  and  tbe  most  reasonable  supposi- 
tion Is  that  plaintiff's  wife  was  aware  of 
the  approaching  train  and  its  near  proxhul- 
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tr,  and  that  Bbe  moved  TK^OXf  In  her  effort 
to  pass  over  ttae  tracks.  This  view  ot  the 
ose  is  strengthened  from  the  tact  that  she 
told  sotoe  one  that  she  moat  hurry  and  get 
borne  to  her  baby.  The  platntUTa  attorney 
aeaned  to  have  realized  the  nncertahity  of 
tbe  cause,  and,  for  the  pnrpooe  of  strengthoi- 
los  It,  offered  the  wife  as  a  witness  to  tes- 
tify to  tbe  manner  In  which  she  was  In- 
jured. 

It  seems  to  na  the  case  falls  within  the 
nile  applied  in  Lann  v.  Ballroad,  216  Mo. 

116  S.  W.  553,  where  It  is  held  that  the 
pedestrian,  who,  while  he  was  In  a  place  of 
safety  at  a  pnblic  street  crossing,  did  look 
and  saw  a  train  approaching  at  a  speed  of 
30  or  35  miles  an  hour,  but  took  the  chanc- 
es, and,  hnrryli^,  attempted  to  cross  in 
front  of  It,  was  not  entitled  to  recover,  not- 
Tithstanding  the  train  was  running  at  an 
tmlawfnl  rate  of  speed.  It  Is  there  said 
that  a  railroad  track  is  a  signal  of  danger, 
and  a  pedestrian  cannot  carelessly  attempt 
to  cross  the  same  at  a  public  crossing  wlth- 
oat  using  some  care  for  his  own  protection. 
As  the  plaintiff  was  not  entitled  to  recover 
open  his  evldwce,  there  is  no  necessity  for 
considering  the  other  assignments  of  error. 

Bevenwd.  AH  concur. 


HOOBE  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Kansas  Gtty  Court  of  Appeals.  Missouri. 
Jane  8,  1912.) 

L  TSLEORAPHS  AND  TELEPHONES  (|  78»)  — 
PeSASJTY  for  NONDBUVEBT  —  SUFFTCIEHCY 
OF  EVIDBROB. 

Evidence  held  to  show  that  the  telegraph 
cDmpany's  mesaenger  in  attempting  to  prompt- 
ly deliver  the  telegram  by  the  moat  direct 
aeaos  available  exercised  a  care  sufficient  to 
relieve  tbe  company  from  liability  for  the  pen- 
alty prescribed  by  Rev.  SL  1909,  |  3330. 

[Ed.  Mote.— For  other  cases,  see  Telegraphs 
■nd  Telephones,  Cent  Dig.  ii  79-81;  Dec. 
Dig.  i  78.*] 

2.  Affeai.  and  Ebkoe  (I  1012*)— Revibw— 
Tbial  bt  the  Coubt— Findings. 

Where  an  action  at  law  against  a  tele- 
graph company  for  a  penaltr  Is  tried  before 
the  court  without  a  jury,  the  court's  Ending 
hag  the  force  of  a  verdict,  and  will  not  be  dis- 
tarbed  when  aubstantially  supjported  hj  tbe 
erideoce,  though  against  the  weight  of  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  S990-8W2;  Dec.  Dig.  | 
1012.*] 

S.  Tbubobaphb  and  Telbfhonbs  (i  78*)— 
DzuTXKT  OP  Mbssaoe— Penaltt. 

Rev.  St  1909,  S  3330,  providing  that  it 
Chan  be  the  duty  of  every  telegraph  company 
ta  deliver  a  telegram  to  the  addressee,  and  to 
ue  dae  diligence  to  promptly  place  it  In  his 
hands  by  the  most  direct  means  available  un- 
der a  penalty  of  $300  for  every  n^lect  or  re- 
fnsal  to  do  so,  Is  hl|^y  penal,  and  must  be 
■trictly  construed. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
tad  Telephones,  Cent  Dig.  SI  79-81;  Dec.  Dig. 
I  78.*] 


4.  THUGBAFHS  AMD  I^LBPHOHSS   (|  78*)  — 
DBI.IVEBT  OF  MBSSAaK—PKHALTT. 

Such  statute  does  not,  however,  make  the 
telegraph  company  an  insurer  of  the  delivery 
of  the  message,  or  require  it  to  use  extraordi- 
nary care  in  making  such  delivery;  the  care 
required  being  such  as  an  ordinarily  careful 
man  would  employ  in  the  performance  of  a 
duty  emphasized  by  a  penal  law. 

[Ed.  Mote.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  79-81;  Dec. 
Dig.  I  78.*]      »  " 

6.  tele0bafh8  and  telephones  (|  78*)— 
Deliveby  of  Message— Penalty. 

Nor  does  it  give  the  telegraph  company 
any  right  to  invade  the  privacy  of  an  addressee 
against  his  will  and  force  into  his  hands  a  mes- 
sage which  he  refuses  to  receive. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  SI  79-81;  Dec 
Dig.  S  78.*] 

6.  Statdtes    (I   241*)— PsnAL  Statuts  — 

"Strict  Cokstbuction." 

The  expression  "strict  construction,"  as 
used  in  tbe  rule  applicable  to  tbe  constructioQ 
of  penal  statutes,  means  that  the  scope  of  the 
statute  shall  not  be  extended  by  implication  be- 
yond the  literal  meaning  of  its  terms,  and  not 
that  the  language  of  the  terms  shall  .be  unrea- 
sonably interpreted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  $3  322,  323;  Dec  Dig.  {  241.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7.  pp.  6696,  6697.] 

Appeal  from  Circuit  Court,  Boone  County ; 
David  H.  Harris,  Judge. 

Action  by  E.  J.  Moore  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Geo.  H.  Fearona,  of  New  York  City,  N.  T. 
Gentry,  of  Columbia,  and  Fred  S.  Hudson,  of 
ChUUcothe,  for  appellant  Harria  &  >Fltdey, 
of  Columbia,  for  respondent 

JOHNSON,  J.  Thla  Is  an  action  to  re- 
cover the  penalty  prescribed  in  section  3330, 
Rev.  Stat.  1900,  for  the  failure  of  a  telegraph 
company  promptly  to  transmit  and  deliver 
a  telegram.  A  Jury  was  waived,  and,  after 
hearing  the  evidence,  the  court  rendered 
judgment  for  plaintiff.  Defendant  appealed. 

[1]  Plaintiff  delivered  a  message  to  defend- 
ant telegraph  company  at  one  of  its  offices  in 
St  Louis  for  transmission  to  Colomhla.  Mo., 
and  paid  the  charge  demanded  by  defend- 
ant's agent.  The  tel^am  was  addressed  to 
Charles  M.  Hay,  a  lawyer  residing  at  Ful- 
ton, who  was  temporarily  In  Columbia  at- 
tending a  session  of  tbe  circuit  court.  Mr. 
Hay  frequently  visited  Columbia  on  profes- 
sional business,  and  on  snch  occu^cms  gen- 
erally stopped  at  the  Athens  Hotel,  one  of 
the  principal  hotels  for  transient  guests.  At 
the  time  In  question  he  had  been  a  guest 
of  the  hotel  two  or  three  days,  and  had  been 
engaged  In  the  trial  of  a  case  in  the  drcnlt 
court  He  had  left  no  special  Instructions 
at  the  hotel  office  relative  to  mail  or  tele- 
grams, hot  had  received  mall  there.  It  was 
the  custom  of  the  management  to  receive 
mall  and  telegrams  addressed  to  guests,  and. 
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it  an  addresno  vas  not  In  tbe  hotsA  at  tbe 
time  anct  Ills  wbereabonts  were  nnknown,  to 
pat  tbe  letter  or  telegram  In  tbe  key  box 
corKBpoudlng  in  number  to  bis  room. 

The  messace  In  oontrorersy  was  received 
at  defendant's  office  in  Colnmbla  abont  8 
o'clock  In  the  afternoon,  and  one  of  deftmd- 
ant's  messengers  was  sent  out  to  deliver  It 
He  went  to  tbe  hotel,  was  Informed  by  the 
clerk  that  tbe  addressee  was  a  guest  of  the 
hotel,  and  occupied  a  room,  but  was  at  tbe 
courthouse.  The  messenger  at  once  went  to 
the  courthouse^  found  tbe  clerk  of  the  cir- 
cuit court,  and  learned  that  court  was  not 
Id  session,  and  that  Mr.  Hay  was  not  In 
tbe  courtroom.  He  then  returned  to  the 
hotel,  and  delivered  the  message  to  the  clerk, 
who  receipted  for  it,  and  put  it  in  Mr.  Hay's 
key  box  In  the  office.  Late  in  the  afternoon 
Mr.  Hay  came  to  the  hotel  office,  paid  his 
bill,  and  departed  for  home.  He  did  not 
notice  the  message  In  his  box,  did  not  think 
to  Inquire  for  letters  or  telegrams,  and  the 
clerk  in  chaise  of  the  office  forgot  about  tbe 
message,  and  did  not  think  of  it  until  the 
following  momli^.  Then  he  delivered  the 
contents  of  the  message  over  tbe  telephone 
to  Mr.  Hay  at  Fulton.  It  appears  that  when 
the  messenger  visited  the  courtroom  court 
had  not  adjourned  for  the  day,  but  bad  tak- 
en a  short  recess  to  enable  the  attorneys  In 
the  case  on  trial,  among  them  Mr.  Hay,  to 
prepare  their  Instructions  to  the  Jury.  Mr. 
Hay  had  gone  to  the  office  of  the  local  at- 
torneys, who  were  associated  with  him,  and 
was  there  at  work  on  the  instructions.  That 
office  and  defendant's  office  were  in  the  same 
block.  The  messenger  did  not  think  to  ask 
the  clerk  whether  or  not  court  had  adjourn- 
ed, nor  did  the  clerk  tell  him  that  It  was 
only  a  short  recess.  The  messenger  testified 
on  cross-examination:  "Q.  Did  yon  ask  if 
he  would  be  back  that  evening?  A.  I  do  not 
know  whether  I  asked  or  not.  We  always 
generally  ask  them  whether  or  not  they  will 
be  back.  By  the  Court:  Do  you  remember 
what  you  asked  the  clerk  at  that  time?  A. 
I  asked  the  clerk  was  Mr.  Hay  stopping 
there.  Q.  What  else  did  you  ask  him?  A. 
I  don't  remember  any  other  words."  The 
cleik  testified:  "He  [the  messenger]  came  to 
my  office  downstairs,  and  told  me  that  he 
had  a  message  for  him,  and  I  came  up  to 
the  courtroom,  and  saw  that  tfie  court  was 
not  in  session,  and  Mr.  Hay  was  not  in  the 
courtroom,  and  I  went  back  and  reported 
the  fact  to  him.  He  asked  me  where  he 
would  be  likely  to  find  him,  and  I  told  him 
the  Athens  Hotel.  *  *  *  Q.  He  came 
back  and  tbe  case  was  argued  after  sup- 
per? A.  Tes,  sir;  before  supper  and  was 
flnisbed  up  after  supper.  Q.  Did  this  mes- 
senger boy  ask  you  how  long  it  would  be 
before  Mr.  Hay  would  be  back?  A.  No,  air. 
Q.  Or  make  any  other  inquiries — after  yon 
told  him  that  he  could  probably  be  found  at 
the  hotel,  he  asked  you  no  other  questions? 
A.  No,  sU.** 


Tbe  clwk  of  the  hotel  on  direct  examina- 
tion tesdfled:  **1  tblnk  he  brought  It  In  be- 
twew  8  and  4,  if  I  am  not  mistaken.  I 
told  Urn  Mr.  Hay  was  not  in  ttaa  oOioe.  He 
wtM  at  the  courthouse.  He  said  be  didn't 
have  time  to  bring  it  I  signed  tor  tbe  tele- 
gram and  put  It  in  Mr.  Hay's  box."  On 
croBS-uamlnatlon :  "Q,  And  what  yon 
say  to  faimr  A.  I  talA  talm  he  was  at  the 
courthouse.  Q.  Abont  what  time  was  that  in 
tbe  day?  A.  I  tbtnk  in  tile  att^noon.  be- 
tween 8  and  4-HBomething  like  that  Q.  Tbis 
hotel  where  you — ^yon  say  It  was  tbe  Athens 
Hotel  in  this  city?  A.  Tes,  sir.  a  It  bas 
a  public  oCBce  there?  A.  Tes*  sir.  Q.  In 
charge  of  a  clerk,  at  all  times?  A.  Tea,  sir. 
Q.  Has  Mr.  Hay  been  a  regular  guest  at 
the  hotel?  A.  He  has  stopped  there  frequoit- 
ly.  Q.  Do  you  remember  how  long  be  bad 
been  there  at  this  particular  time?  A.  No. 
sir;  I  do  not  Q.  It  bad  been  several  days? 
A.  Well,  I  could  not  answer  that.  Q.  He 
had  a  room?  A.  Tes,  sir.  Q.  And  this  room 
was  supplied  with  a  key?  A.  Tes,  sir.  Q. 
That  was  kept  in  a  regular  place  for  that 
purpose?  A.  Tes,  sir;  a  key  box.  Q.  Did 
yoQ  ever  deliver  any  mail  to  Mr.  Hay  al 
any  time?  A.  I  think  I  have,  but  I  don't 
remember  that  he  got  any  at  tbis  time.  Q. 
That  is  the  way  you  do?  A.  Tes,  sir;  we 
put  the  mail  In  the  key  box.  Q.  At  tbo 
hotel,  where  you  kept  the  key?  A.  Tea,  sir. 
Q.  Now,  I  will  ask  you  If  this  key  box  that 
you  have  reference  to  is  used  for  tbe  pur- 
pose  of  leaving  mall  and  telegrams  and 
things  of  that  sort?  •  *  •  A.  It  Is.  Q. 
And  that  is  what  you  do  with  It?  A.  Any 
mall  that  comes  to  one  that  stops  in  tbe 
house  we  put  it  In  the  key  box.  Q.  And  tel- 
egrams likewise?  A.  Tes,  sir.  Q.  And  do 
you  receipt  for  tel^ams  for  guests  that  are 
registered  at  your  hotel?  A.  Tes,  sir;  I  did 
do  it  Q.  Well,  was  that  your  custom,  to 
do  that — how  long  have  you  been  in  tbe 
hotel  business?  A.  Abou,t  IC  years.  Q.  I 
will  ask  you  whether  or  not  It  has  been  your 
custom  during  those  16  years?  •  •  •  A. 
It  is  my  custom,  and  I  have  always  done  It. 
Q.  Here  In  Columbia?  A.  Tee,  sir.  Q.  Dur- 
ing your  experience  as  a  hotel  man?  A.  Tee. 
sir ;  16  years  In  different  hotels  here." 

[2]  The  view  of  the  law  of  the  case  ex- 
pressed In  the  declarations  of  law  glvrai  by 
the  court  is  that  It  was  the  duty  of  defend- 
ant to  exercise  reasonable  care  and  dillgeoce 
to  deliver  the  telegram  into  the  hand  of  tbe 
addressee,  and  In  rendering  Judgment  for 
plaintlflT  the  court  found  as  a  fact  that  de- 
fendant's messenger  had  been  negligent  In  bis 
attempted  performance  of  this  duty.  Tbis 
finding  has  the  force  of  a  verdict  of  a  Jury, 
this  being  a  law  case,  and,  If  it  has  sub- 
stantial support  in  the  evidence,  we  cannot 
set  it  aside,  though  we  should  believe  it  is 
opposed  to  the  weight  of  the  evidence. 

The  only  error  claimed  by  counsel  for 
defendant  Is  that  of  the  court  In  refuslne 
to  declare  as  a  uatta  of  law  that  defend- 
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nt  had  wed  teasonable  care  and  diligence 
In  fbe  deUvery  of  tbe  tel^^ram.  .The  posi- 
tion ot  connsel  tot  plaintiff  is  that  tbe  Is- 
foe  of  whether  or  not  snch  care  had  been 
obeerred  Is  shown  hj  the  OTidence  to  be  one 
of  6ict  and  not  of  law.  Section  1255,  Bev. 
Sut  1899.  provided:  shaU  be  the 
duty  of  every  telegraph  •  •  •  company 
*  *  *  Ml  payment  or  tender  of  the  nsual 
dutrge  for  transmitting  dlapatdies  •  *  * 
to  transmit  the  same  inx>mptly  and  with 
Impartiality  and  good  faith  under  a  penalty 
of  two  hundred  dollars  for  every  n^ect  or 
refusal  »  to  do."  etc.  In  Gonndl  v.  Tele- 
graph Go.,  108  Mo.  459.  IS  S.  W.  883,  the 
Snprane  Court  coDstruing  this  statute  held 
In  an  action  to  enforce  the  penalty  on  ac- 
connt  of  Delect  in  the  delivery  of  a  mes- 
sige  sent  from  thte  state  to  a  point  In  an- 
other state  that  the  term  **to  transmit"  did 
not  inciude  ddivoy  to  the  addressee  and 
that  tbe  demurrer  to  the  petition  should 
have  been  sustained. 

[M]  In  190T  tbe  Legislature  amended 
the  statute  to  read  as  follows:  It  shall  be 
the  duty  of  every  tel^aph  •  •  •  com- 
pany *  *  *  to  transmit  and  deliver  the 
same  (a  dispatch)  to  designated  address 
and  to  use  due  diligence  to'  place  said  dls- 
patdi  In  the  hands  of  tbe  addressee  by 
tbe  most  direct  means  available  «  •  * 
pranptly  and  with  impartiality  and  good 
taSfh  under  a  penalty  of  tbree  hundred  dol- 
lars for  every  neglect  or  refusal  so  to  trans- 
mit and  deUver."  Section  8330,  Rev.  Stat 
19Q0.  B^g  highly  penal  in  that  it  author- 
ises a  recovery  by  the  sender  of  a  telegram 
of  the  full  penalty  without  proof  that  tbe 
neglect  to  deliver  caused  any  actual  dam- 
age or  peconiary  loss  to  the  sender,  the 
statute  is  to  be  strictly  construed.  Connell 
V.  Telegraph  Co..  supra;  Eddlngton  v.  Tele- 
graph Co..  115  Mo.  App.,  loc.  dt.  OS.  fil  8. 
W.  438;  Grant  v.  Tel^aph  Co.,  164  Mo. 
App.  270,  133  S.  W.  67S. 

[II  But  by  the  expression  "strict  construe^ 
tlon"  la  meant  that  the  scope  of  the  statute 
shall  not  be  extended  by  Implication  beyond 
tbe  literal  meaning  of  the  terms  employed, 
and  not  that  the  language  of  the  terms 
shall  be  unreasonably  interpr^xd.  Courts 
should  neither  enlarge  nor  narrow  the  true 
meaning  of  penal  statutes  by  construction, 
but  should  give  effect  to  the  plain  meaning 
of  words  and  where  they  are  doubtful, 
alKmld  adopt  Uie  sense  in  harmony  with  the 
context  and  the  obvious  policy  and  object 
of  tbe  enactnfent 

The  ^in  letter  of  the  statute  as  amend- 
ed discloses  the  legislative  purpose  of  re- 
quiring a  tel^raph  company  to  use  reason- 
able dUigoice  not  only  in  ttie  transmission 
of  a  paid  message  ovw  its  wires,  but  In 
the  prompt  delivery  of  sudi  message  Into 
the  hand  of  the  addressee  by  tbe  most  di- 
rect means  available.  This  does  not  mean 
that  the  ccnupany  is  an  insure  (tf  the  de- 
Ilvery  of  the  message,  or  that  it  must  em- 


ploy extraordhiary  care  and  diligence  to 
find  the  addressee  and  pfflrsonally  hand  bim 
the  message,  but  that  It  must  act  with  rea- 
sonable care  and  promptness,  such  care  as 
the  bypoUietlcal  or^arlly  careful  and  pru- 
dent man  would  employ  in  tlie  perfonnance 
of  a  duty  emphasized  by  a  penal  law.  We 
agree  with  tbe  view  of  plaintiff  that  since 
the  statute  bestows  the  cause  of  actiim  <m 
the  smder  of  tbe  message  and  not  on  the 
addressee  the  latter  would  have  no  author^ 
Ity  to  waive  the  performance  of  the  duty 
imposed  on  the  company,  but  we  do  not 
sanction  the  suggestion  tbat  either  Uie  sen- 
der or  tbe  company  who  Is  his  agent  has 
any  rlgbt  to  Invade  tbe  private  of  the  ad- 
dressee against  bis  will  and  to  force  into 
his  hands  a  message  he  nsCvaea  to  receive. 
Nor  did  the  Legislature  Intraid  that  every 
telegraph  cdfflce  should  carry  a  detective 
bureau  as  an  adjunct  to  ferret  out  an  ad- 
dressee who  could  not  be  found  by  an  ordi- 
nary mnnnnngrr  pursuing  ordinary  metlmds 
with  reasonable  care  and  diUgaice.  Tbe 
messoiger  wwt  to  tlie  hotel  where  the  ad- 
dressee was  a  guest  and  Iiad  a  room,  learn- 
ed that  he  was  a  lawyer,  a  stranger  in  the 
city,  and  that  likely  he  was  at  the  court- 
house. He  wait  to  the  courthouse  and  made 
Inquiries  of  the  clerk  of  the  circuit  court 
The  clerk  says  be  went  to  tiie  courtroom, 
saw  that  court  was  not  in  session,  and 
tbat  Mr.  Hay  had  gone  and  then  returned 
to  his  office,  and  informed  the  messoiger  of 
these  &ctB  and  Erected  him  to  tal»  the 
message  to  the  hotel.  Tbe  <derk  Icnew  the 
messenger  bad  a  telegram  for  Mr.  Hay,  but 
did  not  tell  him  that  the  court  bad  taken 
only  a  short  recess,  and  that  Mr.  Hay  would 
return.  What  he  did  say  would  have  caused 
any  reasonable  venoa  In  the  situation  of 
the  messenger  to  believe  that  court  had  ad- 
Joumed  and  tbat  Mr.  Hay  would  not  return. 

No  doubt  an  experienced  detective  would 
have  cross-examined  tbe  clerk  and  elicited 
information  tbat  would  have  led  bim  to 
tbe  lawyers*  office,  .but  we  think  plaintiff  in 
asserting  that  tibe  messenger  should  not 
have  acted  on  the  information  gtrea  him  l>y 
the  clerk  Is  ^acting  not  ordinary,  but  ex.- 
traordlnary  care  of  an  ordinary  telegraph 
messenger,  who.  it  he  possessed  experience 
in  affairs  and  acute  focnltiee  of  sudi  hifl^ 
order,  should  be  In  some  more  lucrative  em- 
ployment We  say  that  the  evidence  of 
plaintiff  does  not  tesnd  to  show  any  neglect 
of  duty  on  the  part  of  the  messenger  in  re- 
turning to  the  hotel  as  directed.  On  finding 
tbat  the  addressee  had  not  returned  to  the 
hotel  did  he  not  use  "the  most  direct  means 
available"  for  putUng  the  message  into  the 
hands  of  the  addressee?  B^evtng  that 
court  had  adjourned,  he  bad  every  reason 
to  believe  tbat  Mr.  Hay  would  return  to 
bis  hot61  in  a  short  time,  and  tbat,  by  leav- 
ing the  message  there,  lie  would  accomplish 
a  delivery  more  quickly  than  by  going  about 
a  city  of  8,000  or  10,000  inhabitants,  making 
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Inqnltlea  <tf  tbe  wbonabonts  ot  a  stranxer 
who  baA  no  otber  known  places  of  resort 
tlian  the  hoteH  and  tbe  oonrthouM:  It  doea 
not  aeem  Imiwrtant  to  dlaciua  whether  or 
not  the  hot^  manasemoit  was  the  .  techni- 
cal agent  of  Its  gueets  In  snch  mattm.  Tbe 
statute  required  defendant  to  use  the  most 
direct  means  arailable,  and  we  say  as  a 
matter  of  law  that  It  did  use  such  means. 
It  la  a  matta  of  common  knowledge  that 
transient  guests  of  hotels  receive  mall  and 
telegrams  at  their  hotels.  Defendant  to 
good  tBitH  could  act  on  that  knowle^ 
having  available  no  more  direct  means  of 
finding  the  addressee.  The  failure  of  the 
message  to  come  Into  tbe  hand  of  Hr.  Hay 
promptly  was  due  partly  to  bis  own  negli- 
gence and  partly  to  the  n^Ilgmce  of  the 
hotel  clerk  who,  having  received  the  mes- 
sage, forgot  to  deliver  it  at  the  first  oppor- 
tunity. If  Mr.  Hay  bad  only  lotted  at  his 
key  box  when  he  paid  his  bill,  and  It  was 
In  plain  s^bt,  be  would  have  seen  the  mes- 
sage. To  hold  defendant  liable  in  this  case 
would  be  to  make  it  responslhlo  for  the 
faults  of  others  after  It  had  done  what  any 
ordlonrlly  reasonable  and  prudent  person 
would  have  done  in  the  seme  dtnatlon. 
Tbe  Judgment  Is  reversed.  All  concur. 


DIAMOND  BUBBBR  CO.  v.  WERNICKE. 

(Kansas  City  Court  of  Appeals.  MissonrL 
May  27,  1912.   Rehearing  Denied 
June  19,  1912.) 

L  Appeal  and  Bbbob  (}  105*)— Decisions 

REVIEW  ABU  —  VOLUNTABT  NONSUIT  —  Ev- 
FECT, 

A  Tolontary  oonstilt  Is  not  open  to  re- 
view in  tbe  appellate  coart. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  §S  717-723;  Dec.  Dig.  | 
106.*] 

2.  DisuiSBAt,  AND  Nonsuit  (|  44*)— "Invol- 

0NTABT  Nonsuit." 

An  "involuntary  nonsnit"  Is  wbere  the 
plaiotifiF,  by  some  adverse  ruling  of  tbe  court, 
which  precludes  bis  recovery,  is  compelled  to 
take  nonsuit ;  and,  until  there  is  an  actual  rui- 
ing  which  pots  a  complete  stop  to  any  farther 
progress  by  plaiatiff,  be  must  continue  de- 
spite adverse  rulings. 

[Ed.  Note. — For  otber  cases,  see  Dismissal 
and  Nonsnit,  Cent  Dig.  f  92;  Dec.  Dig.  {  44.* 

For  other  definitions,  see  Words  and  Phras- 
al, vol  4.  pp.  8768-3764.] 

S.  DisuissAi.  and  Nonsuit  (|  10*)— "Toluh- 

TABT  NONSUI^— DxlfUBBEB  TO  EVIDBNCK. 
A  "voluntary  nonsuit"  Is  where  tbe  suit 
is  terminated  by  the  voluntary  action  and  free 
wlU  of  the  plaintiff;  and  where  defendant,  at 
the  close  of  plaintiff's  evidence,  asks  an  in- 
struction ip  tne  nature  of  a  demurrer  to  the 
evidence,  and  tbe  court  anooances  an  intention 
to  give  the  instruction,  plaintiff's  nonsuit,  tak- 
en before  the  ruling  is  made  and  exception 
saved  thereto,  Is  premature  and  voluntary. 

[Eld.  Note.— For  otber  cases,  see  Dismjssal 
and  Nonsuit,  Cent  Dig.  {  24;  Dec  Dig.  |10.* 

Tor  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7351,  7352.] 


4.  TniAL  (K  16S.  166*)-TARiito  Casi  ntoK 
JuBT  —  Dehubaeb  to  Evjdemcb— Natobb 

AND  GbOUNDS  in  QBNKBAX.. 

^nie  common-law  demurrer  to  the  evi- 
dence had  the  effect  of  a  conclusive  admission 
by  defendsnt,  not  only  of  tbe  facts  brought  out 
in  tbe  evidence  of  plaintiff,  but  of  all  reason- 
able inferences  to  be  drawn  therefrom  in  favor 
of  the  beaded  cause  of  action,  and,  further, 
bad  the  effect  of  entirely  withdrawing  tiie  case 
from  the  jury  and  submitting  It  to  the  ooort 
for  its  finding  of  the  law  on  the  admitted  state 
of  fscts. 

[Ed.  Note.— For  Otber  cases,  see  Trial,  Cent. 

US  &«]^  ^ 

5.  Tbiai.  (I  UKt*)— Taking  Casi  iioh  Jubt 

■— DBinrBBEB  TO  Evidence, 

A  demurrer  at  the  conclusion  of  plaintifTs 
e^dence,  for  tbe  reason  that,  under  the  law 
and  the  evidence,  plaintiff  is  not  entitled  to 
recover,  thoogfa  not  In  tbe  form  of  a  technical, 
common-law  demurrer  must  be  regarded  as  an 
instruction  in  tbe  nature  of  a  demurrer  to  tbe 
evidence,  and  merely  raised  the  question  of  tbe 
sufficiency  of  plaintiff's  evidence  to  present  an 
issue  ot  fact,  and  did  not  witiidraw  the  ease 
from  the  jury. 

[Ed.  Note.— For  otber  cases,  see  TriaL  Cent. 
Dig.  IS  346,  352,  853;  Dec.  Dig.  1  1A5.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; klmbrough  Stone,  Special  Judge. 

Action  by  tbe  Diamond  Rubber  Company 
against  O.  H.  L.  Wemldie.  Plebitiff  took 
a  nonsuit,  with  leave  to  more  to  set  It  aside, 
and  its  motion  to  set  sslde  was  overruled* 
and  plaintiff  appeals.  Affirmed. 

Marley  &  Grover,  of  Kansas  City,  for 
appellant  Hogsett  &  Bbjle,  of  Kansas  City, 
tor  respondent. 

JOHNSON,  J.  Action  on  an  alleged  writ- 
ten guaranty.  Issues  were  raised  by  the 
pleadings,  and  there  was  a  trial  before  a 
Jury.  At  the  conclusion  of  plaintiff's  evi- 
dence, defendant  offered  the  following  de- 
murrer :  "Now  comes  defendant  at  tUe  close 
of  all  of  plalntUTs  evidence  and  demurs  to 
same,  for  the  reason  that,  under  the  law  and 
tbe  evidence  plaintiff  Is  not  entitled  to  re* 
cover." 

The  record  shows  that  tbe  court  was  "about 
to  sustain  said  demurrer,"  wh^  plaintiff 
took  a  nonsuit,  Ti'ltb  leave  to  move  to  set  the 
same  aside.  It  is  conceded  tbe  court  did 
not  formally  rule  on  the  demurrer.  In  due 
time  plaintiff  filed  a  motion  to  set  aside  the 
nonsuit  The  motion  was  overruled,  and 
plaintiff  appealed. 

[1-3]  At  tbe  outset  we  are  called  on  to  de- 
cide whether  tbe  nonsuit  was  voluntary  or 
involuntary.  If  voluntary,  as  counsel  for 
defendant  contend,  the  Judgment  Is  final,  and 
la  not  open  to  review  In  tbe  appellate  court. 
"A  voluntary  nonsuit  Is  where  the  suit  la 
terminated  by  tbe  voluntary  action  and  free 
will  of  the  plaintiff;  while  an  Involuntary 
nonsuit  Is  when  tbe  plaintiff,  some  ad- 
verse ruling  of  the  court,  which  precludes 
bis  recovery.  Is  compelled  to  take  a  nonsuit.'' 
WUllams  V.  Finks,  166  Mo.  B87,  57  S.  W.  732 ; 


•For  otber  cases  see  same  topic  and  sscttan  NUUBBB  In  Dsc.  Dl^  4  Am.  Dig.  Key  No.  SerlM  4  Kep'r  Indexes 
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UrtoD  T.  Bln^,  88  BCfh  87;  Hafemu  r. 
Moieland.  «33  Mo.  86;  Poe  7.  Dominic,  46 
Mo.  113;  State  ex  reL  t.  Gaddy,  88  Mo.  188 ; 
Mfg.  Go.  T.  Baker.  137  Mo.  App*  670,  110 
8.  W.  45(K 

A  nonsuit  will  tw  deemed  Inrolontarj  only 
vhoi  It  la  prompted  by  an  adwee  EoUng  of 
the  court,  whicb  im  prednslTe  of  a  recovery 
plalntlfl.  Until  there  la  an  actoal  mllnff 
wUdi  pata  a  complete  atop  to  any  fortliOT 
progreaa  oo  tbe  part  of  the  plalntltt  be  must 
keep  going  deapUe  adverse  mllnffL  It  Is 
bdd  In  a  nnmber  of  cases  tbat  wbere,  at  tbe 
dose  of  plalnttff^i  evidence,  the  defendant 
isks  an  Instmetlon  In  tbe  nature  of  a  de* 
Doner  to  the  evidence,  and  tbe  court  on- 
aooncea  an  Intention  to  give  tbe  Instmction, 
a  ntmsnit,  taken  before  tbe  mllng  Is  made 
ind  exertions  saved  tbereto,  la  voluntary. 
Bank  T.  Orsy.  146  Mo.  668,  48  S.  W.  447; 
Ucanre  v.  Campbell,  148  Mo.  96.  49  S.  W. 
SSI:  Lewis  T.  Mining  Co.,  199  Mo.  468.  97 
S.  W.  988;  Carter  t.  OVeUl.  102  Ho.  App. 
■191,  76  S.  W.  717;  Graham  t.  Parsons,  88 
3fo.  App.  S8B;  Lacaa  v.  Hnff,  92  Mo.  App. 
3fl9;  Sad^eiy  Go.  t.  Bullotik,  86  Mo.  ^p. 
88;  Adamstm  r.  Ballway,  126  Mo^  App.  127, 
103  8.  W.  1087. 

In  their  r^^  brte^.  counsel  for  plalntlfl 
concede  this  to  be  the  rule,  but  declare  tbat 
the  court  did  not  have  before  It  a  peremp- 
tcny  Instmetlon  to  tbe  Jury,  directing  a  ver- 
dict for  defendant,  but  bad  a  common-law 
aemnrrer  to  tbe  evidence;  and  that,  since 
the  effect  of  the  giving  of  such  demurrer 
woald  have  been  to  withdraw  tbe  ease  from 
the  jnry.  Instead  of  directing  a  verdict  for 
the  defendant,  plaintiff  coald  not  have  taken 
a  nonsuit  volontarlly  or  Involuntarily  after 
the  demurrer  was  Bostalned,  but  was  com- 
pelled to  act  before  the  formal  mllng  was 
made. 

{4]  The  common-law  demurrer  to  the  evi- 
dence did  have  the  effect  of  a  conclusive  ad- 
mission by  the  defendant,  not  only  of  the 
fttcts  bronght  out  In  tbe  evidence  of  plain- 
tiff, but  of  the  reasonable  inferences  to  be 
drawn  from  them  in  favor  of  the  pleaded 
cause  of  action ;  and,  further,  It  had  the  ef- 
fect of  entirely  withdrawing  the  case  from 
tbe  Jury  and  putting  it  before  tbe  court, 
as  In  the  case  of  a  special  verdict.  In  other 
words,  the  offering  of  a  d«uurrer  which,  by 
the  way,  plaintiff  was  required  to  join  in 
(Tldd's  Practice,  866)  was  a  submission  of 
the  case  to  tlie  court  for  tbe  pronouncement 
of  the  sentence  of  the  law  on  an  admitted 
state  of  facts.  Railroad  v.  McArthnr,  43 
Kiss.  185;  Suydam  v.  Williamson,  20  How. 
436.  IS  L.  Ed.  978;  Nelson  v.  Whitfield,  82 
N.  a  54;  Pharr  v.  Bachelor,  3  Ala.  237; 
Eberstadt  v.  State,  92  Tex.  97,  46  S.  W.  1007. 

[i]  But,  as  Is  said  by  the  Supreme  Court 
of  the  United  States,  In  Snydam  r.  William- 
son, supra,  tbe  common-law  demurrer  to  the 
evidence  long  since  lias  fallen  Into  disuse. 


and  in  this  atat^  at  least,  we  must  r^rd 
it  as  obsolete.  Though  the  written  request 
of  deftadant  was  not  In  the  form  ot  an  In- 
struction to  the  jury,  neither  was  It  In  tha 
form  of  a  technical,  common-law  demnrra, 
and  Its  fnnctiim  was  not  to  wltlidntw  the 
case  ftom  the  Jury,  but  merely  to  raise  tbe 
question  of  the  snffidoicy  of  plaintUTs  evl- 
doice  to  present  an  tanie  of  fftct  Had  the 
court  overruled  it,  the  trial  to  tbe  Jnry  would 
and  dunld  have  been  resumed,  and  defend- 
ant flowed  to  olEer  bis  evidence,  as  tn  cases 
where  tbe  request  for  a  pwemptory  Inatruo- 
Uon  is  refused.  B^nlt^  the  request  as  in 
substance  an  instruction  in  tbe  nature  of  a 
demurrer  to  tlie  evidence,  plaintiff  was  pre- 
mature in  taking  a  nonsuit  before  the  in- 
struction was  sustained  and  exception  saved, 
and  tbe  nonsuit  mnat  be  held  to  have  been 
voluntary. 
The  judgment  Is  affirmed.  AU  concur. 


nOURKE  et  aL  v.  METROPOLITAN  ST.  RT. 
CO.  et  al. 

(KknBai  C3t7  Court  of  Appeals.  MlsaoarL 

Jane  8.  1912.) 
CouBTs  ({  231*)— JnaisoioTXOir— AHOunr  xv 

COWTBOVEBST. 

Under  Laws  1911,  p.  190,  giving  the  Courts 

of  Appeals  jurisdiction  wh^re  the  amount  In 
dispute  does  not  exceed  $7,500,  and  providing 
tbat  the  Supreme  Court  shall  retain  jurisdic- 
tioa  in  any  case  pending  in  which  it  has  made 
any  dedsion,  Supreme  Court  ncatiiring  jn- 
riadicHoa  of  an  appeal  by  virtue  of  the  amount 
in  controversy  retains  jurisdiction  of  a  Bubse- 
(]uent  appeal,  though  the  amount  of  the  subse- 
quent judgment  appealed  from  is  within  the 
limit  of  the  jarisdlction  of  the  Courts  of  Ap- 
peals generally. 

[Ed.  Notev— For  other  cases,  see  Courts, 
Cent.  Dig.  H  487,  491,  644-661:  Dec.  Dig.  | 
231 

Appeal  from  Circuit  Court,  Jaduon  Coun- 
ty; Thos.  J.  Seehom,  Jnd^ 

Action  by  Mamie  F.  Ronrke  and  another 
against  the  Metropolitan  Street  Railway 
Company  and  another.  From  a  judgment 
for  plaintiffs,  defendants  appeal.  Cause 
transferred  to  Supreme  Court 

John  H.  Lucas  and  B.  R.  Morrison,  both 
of  Kansas  City,  for  appellants.  Reed,  Yates, 
Mastin  ft  Harvey,  of  Kansas  CUj,  for  re- 
spondents. 

ELLISON,  J.  Plaintiffs'  action  was  In- 
stituted  to  recover  damages  to  tbelr  proper- 
ty at  Eighth  and  Main  streets  in  Kansas  City 
alleged  to  have  accrued  to  tbem  by  reason 
of  tbe  building  of  an  elevated  railway  struc- 
ture along  Eighth  street  The  Ju^cment  In 
the  trial  court  was  for  the  plaintiffs. 

This  Is  the  second  appeal  of  the  case.  The 
first  was  Uik&i  to  the  Supreme  Court  by  the 
plaintiff  and  will  be  found  reported  In  221 
Mo.  46,  119  S.  W.  1094,  133  Am.  St  Rep. 
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468,  wbere  a  fall  statement  ot  the  tacts  will 
Ite  foDUd,  and  to  which  we  refer. 

The  first  appeal  being  by  the  plalntlffiB, 
and  their  claim  being  for  a  sum  beyond  the 
Jurisdiction  of  the  Gonrt  of  Appeals,  the  ap- 
peal was  for  that  reason  within  the  Juris- 
diction of  the  Sapreme  Ooart  At  the  last 
trial  plalntllfa  were  snccessfid,  bat  In  an 
amonnt  within  the  Jurisdiction  of  this  court, 
and  defendant  toolE  its  appeal  to  this  court. 
But  the  case  having  beoi  first  determined  by 
tlie  Supreme  Court,  that  court,  under  the 
provisions  of  sections  1  and  2,  p.  190,  Laws 
1911,  retains  jurisdiction  of  snbsequoit  ap- 
peals until  the  case  Is  finally  determined, 
notwithstanding  the  amount  Is  within  the 
limit  of  our  Jurisdiction  generally. 

To  the  snggestton  that  the  act  of  1911  in- 
cludes only  cases  pending  in  the  Supreme 
Court  at  the  date  of  the  act,  we  refer  to  the 
second  section  where  actlona  then  pending 
in  tlie  circuit  court  which  tiad  been  formerly 
In  the  Supreme  Court  are  referred  to. 

It  follows  that  Jurisdiction  of  this  appeal 
Is.  under  tlie  terms  of  the  act,  in  tiie  Supreme 
Court,  and  the  cause  will  be  transferred  to 
that  court.    All  concur. 


FOBTER  T.  UNITED  BYS.  CO.  OF  ST. 
LOUIS. 

(St.  Louis  Court  of  Appeals.  Mlflsouri.  June 
4,  1912.) 

1.  Fbaud  (S  22*)— Reliance  oir  Repbesbnta- 

TioKS— Duty  to  Investiqate. 

The  rule  that  false  representationa  as  to 
the  coQtentB  of  a  written  instrument  will  not 
avoid  it,  where  the  other  part;  had  an  oppor- 
tunity to  read  the  instrument,  but  negligently 
failed  to  do  bo,  has  no  application  where  the 
deceived  party  was  incapable  through  pain  and 
Buffering,  distraction  or  other  clrcumstauces,  of 
reaHzing  the  antagoniatic  position  of  the  ad- 
verse party,  or  of  judging  of  the  necessary  pre- 
caotiona  to  be  taken  against  being  defrauded, 
and  it  is  not  oeccssary  to  prove  such  technical 
incapacity  as  would  avoid  the  contract  regard- 
leas  of  the  fraud. 

[Ed.  Note. — For  other  cases,  see  Frandi  Cent. 
Dig.  S{  19-23;  Dec  Dig.  {  22.*] 

2.  Fbaud  (|  22*)— Acts  CoNffnTunNO. 

Words  and  actions  may  he  held  to  consti- 
tute fraud  as  to  persons  of  weak  intellect,  or 
whose  minds  are  enfeebled  by  disease,  when 
they  would  not  be  regarded  as  such  in  favor  of 
one  In  the  full  ezerciie  of  bis  faculties. 

[Ed.  Note.— For  other  cases,  see  Fraad,  Cent. 
Dig.  Sf  19-23;  Dec.  Dig.  }  22.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  2043-2954;  voL  8.  p.  7666.] 

3.  Release  (§  68*) — Mistake  ob  Fbaud  — 
Evidence— Question  for  Jdbt. 

Evidence  in  an  action  for  injuries  suBtain- 
ed  while  alighting  from  a  street  car  held  to 
present  a  question  for  the  jury  whether  plain- 
tiff at  the  time  she  executed  a  releRse  of  her 
cause  of  action  was  in  such  a  mental  condition 
as  to  he  properly  relieved  against  her  negli- 
gence in  (ailing  to  read  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  SS  109-114;  Dec.  Dig.  8  68.*] 


4.  Release  (S  67*)— Etidbnoe— Wbzqht  akd 
SuFFicjENCY— Mistake  ob  Fbaud. 

Where  plaintiff  testified  that  while  eattesT- 
ing  mentally  and  physically  from  injuries  sus- 
tauied  wliile  alighting  from  a  street  car,  and 
while  she  did  not  understand  what  she  was  do- 
ing, she  signed  a  release  of  her  claim  under 
the  belief  that  she  was  merely  signing  a  receipt 
(or  a  small  amount  of  money  to  cover  tempo- 
rary needs,  sucb  as  medicine,  the  jury's  fiadine 
that  the  receipt  was  obtained  by  fraud  will  not 
be  disturbed,  although  plaintiff^s  mental  condi- 
tion was  such  that  ^e  could  remember  and  re- 
late details  of  what  was  said  and  done  when 
the  claim  agent  was  prasent 

[Kd.  Note. — For  other  cases,  see  ReleaBe, 
Cent.  Dig.  SS  106-108;   Dec.  Dig.  f  OT.*] 

5.  Damaoes  (8  186*)— Pebsoral  Injubies — 
Loss  OF  Eabninos. 

Where  the  evidence  showed  that  prior  to 
her  Injury  plaintiff  waa  earning  at  least  a. 
week,  but  smce  her  injuries  she  had  been  un- 
able to  follow  her  usual  occupation,  end  had 
not  earned  more  than  $2  a  week,  substantial 
damages  (or  loss  of  earnings  were  properly 
awarded. 

[Ed.  Note.— For  other  cases,  see  Damases. 
Cent  Dig.  f  609;  Dec  Dig.  S  18tk*] 

Appeal  from  St  Louis  Circnit  Ooart;  W. 
B.  Homer.  Judge. 

Action  by  Lucy  Porter  against  tbe  United 
Railways  Company  of  St  Louis.  From  a 
Judgment  for  plaintiff,  dtf^dant  appeals. 
Affirmed. 

Suit  to  recover  damages  for  i>ersonal  in- 
juries suffered  by  plaintiff  through  the  neg- 
ligence of  defendant's  agents  and  servants  iu 
jirematiirely  starting  a  car  while  she  was  in 
the  act  of  alighting  from  it  Plaintiff  had 
verdict  and  Judgment  for  fl,000,  and  defend- 
ant has  appealed. 

There  is  no  question  on  tbis  appeal  bnt 
that  the  plaintiff  was  Injured  through  the 
Diligence  of  defendant's  servants  as  alleged. 
But  two  questlonB  are  presented :  (1)  Wheth- 
er, uDder  the  evidence,  the  release  which 
plaintiff  admits  she  signed  must  be  taken  and 
treated  as  a  bar  conclusive  against  her  ri^ht 
to  recover;  (2)  whether  the  evidence  could 
support  a  recovery  for  loss  of  earnings.  We 
win  confine  our  statement  to  matters  bearing 
on  these  questions.  The  case  is  here  on 
DlaintifTa  evidence  alone;  the  defendant  bar- 
ing offered  none. 

Plaintiff  Is  a  negro  woman,  able  to  read 
and  write,  but  Inexperienced  In  business  af- 
fairs, and  at  the  time  of  her  injury  was 
about  60  years  of  age.  The  circumstanced 
disclosed  by  her  testimony  may  be  stated  as 
follows:  About  8  o'clock  In  the  evenlns  of 
June  28, 1006,  she  was  in  the  set  of  alighting 
from  defendant's  car,  when  it  suddenly  stop- 
ped and  threw  her  violently  to  the  street 
pavement,  rendering  her  unconscious.  When 
she  came  to  her  senses  she  was  on  her  feet, 
sick  and  upset  and  not  knowing  where  she 
was.  She  thinks,  though  vaguely,  that  the 
conductor  asked  her  name  and  address,  and 
whether  she  was  hurt  She  stood  for  a 
while  to  r^in  her  faculties,  and  then  "hob- 
bled" to  her  home,  two  blocks  away.  Her 


•For  other  cabm  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  SerlM  It  BMp'r  lDd«xe» 


Digitized  by 


Google 


PORTER  T.  UNITED  RYS.  CO.  OF  ST.  I/)UIS 


163 


face  an<I  hand  were  scratched,  ber  glasses 
broken,  and  her  dress  torn,  ber  leg  was  bruis- 
ed, ber  ankle  sprained,  and  knee  swollen.  On 
tbe  next  day,  at  plalntiil's  request,  ber 
iLiughter  wrote  a  letter  to  tbe  defendant 
Tbe  cont^ts  of  tbis  letter  are  not  disclosed, 
but  on  cross-examination  plaintiff  stated  tbat 
she  caused  It  to  be  written  for  the  purpose 
of  harlns  one  of  defendant's  representatives 
call  on  ber  to  ascertain  ber  condition ;  also 
to  pay  her  any  money  tbat  she  and  they 
uii^Ut  agree  on.  If  they  agreed  on  any ;  that 
-'lie  knew  she  had  a  claim  for  the  wrong 
done  her  and  wanted  to  settle  It  On  June 
tZtb,  the  day  after  the  letter  was  written, 
and  tbe  second  day  after  her  fall,  she  was 
home,  alone,  sitting  np,  dressed,  when  a  man 
kDodied.  She  hobbled  to  the  door,  opened 
it  and,  in  answer  to  bis  Inquiry,  told  him 
she  was  Lucy  Porter,  and  asked  blm  to  come 
hi  BO  that  she  could  sit  down,  as  her  leg  was 
hnrting  very  mn<^.  He  came  In,  and  at 
her  Invitation  took  a  seat.  She  sat  In  a 
nxAing  chair  by  tbe  center  table,  but  does 
not  remember  what  chair  he  sat  In.  He 
asked  her  If  tbe  had  hem  crippled,  and  she 
ntd.  Tea,"  on  a  railroad.  He  asked  ber 
If  she  had  amt  the  letter,  allowing  it  to 
her,  and  she  told  him  ber  dau^ter  had 
done  BO  at  her  request  She  showed  bim 
ber  bruised  ankle,  and  be  told  ber  that  he 
was  not  a  doctor,  hut  would  send  ber  one. 
.^he  tcetifles  that  she  was  snfTerlng  so  and 
was  In  sndi  a  Qindltlon  that  she  does  not 
really  know  what  be  said  concemb^  her  In* 
jnry.  She  does  not  remember  telling  about 
ber  glasses  being  broken  or  her  clothes  being 
apoUed.  "He  stayed  such  a  short  time."  He 
asked  ba  what  she  tbou^t  the  company 
ought  to  do  for  her  and  she  said  tbat  she  did 
not  know  then,  that  she  did  know  how  bad- 
ly she  was  injured,  or  what  might  be  tbe  re- 
mit He  then  did  some  writing,  and  asked 
If  there  was  any  one  else  In  tbe  bouse,  say- 
ing diat  he  would  have  to  bare  some  one  wlt- 
aess  "this" ;  that  he  was  going  to  give  ber  $6 
for  a  little  medicine  and  such  things  as  she 
might  need.  She  told  him  no  one  else  was 
there ;  that  her  daugbter  was  at  sdiool.  He 
then  inquired  as  to  there  being  a  neighbor 
whom  she  knew,  and  she  sngg^ted  the 
Street  family  two  doors  away;  said  that  he 
migbt  get  their  daughter  to  come  In.  He 
Tolnnteered  to  go  and  see,  and  did  so,  re- 
taming  shortly  with  the  neighbor's  daughter, 
to  whom  be  said,  "I  am  going  to  give  Mrs. 
Porter  $5  to  get  her  some  medicine  or  wbat- 
e\-er  she  may  need.  I  want  you  to  Just  sign 
tbIs."  Nothing  was  said  about  a  settlement 
or  release  for  injuries,  and  plaintiff  came  to 
DO  agreement  with  blm.  He  said  be  wanted 
lier  to  sign  "this."  Tbe  paper  was  on  tbe 
table  before  ber.  and  she  simply  reached 
OT^  and  signed  It  just  like  she  "would  sign 
any  receipt"  She  sat  up  to  the  table  when 
she  signed  tbe  paper,  but  does  not  rememl>er 
how  or  witb  what  she  signed  her  name  or 


tbat  she  got  up  to  get  pen  and  ink.  She  did 
not  read  It  or  know  what  she  was  signing, 
and  did  not  ask  him  and  be  did  not  tell  ber 
what  it  wa^.  She  knew  nothing  more  than 
tbat  she  was  signing  for  the  $5  which  be 
bad  said  he  would  give  her  for  medicine,  and 
she  did  not  think  there  were  any  questions 
to  ask.  In  ber  condition  she  did  not  think 
of  reading  it  Though  not  out  of  her  head 
or  Insane,  she  was  sick  and  suffering  terribly 
with  ber  limb.  In  a  "rack"  of  pain,  her  bead 
was  hurting  her,  she  was  suffering  mentally 
and  physically,  and  did  not  understand  what 
she  was  doing.  When  the  claim  agent  went, 
he  left  a  check  for  $5.  A  few  days  later  she 
signed  her  name  on  tbe  back  of  the  chedi, 
and  her  daughter  went  to  the  defendant's 
place  and  cashed  It  Tbe  claim  agent  left  no 
copy  of  what  she  signed,  and  she  did  not 
know  she  had  signed  a  release  until  after 
she  bad  filed  a  suit  when  defendant  set  up 
tbe  release  in  its  answer.  She  dismissed  the 
suit  tendered  back  the  amount  reoelTed,  tbe 
tender  was  rejected,  and  she  brought  Uds 
second  suit 

It  appears  from  tbe  effldence  that  prior  to 
her  Injuries  the  i^aintUf  woa  a  well  press- 
ed woman,  In  splendid  health,  usually  mt- 
ployed  In  private  homes  as  a  waitress  or  as 
a  seamstress,  and  always  able  to  perform 
ber  duties  well.  For  some  fire  weeks  after 
her  fall  she  was  confined  to  her  home,  entire- 
ly unable  to  work.  Her  leg  qtPears  to  have 
been  permanently  Injured,  and  oft  em,  when 
she  la  walking,  It  gives  way  under  hoc  with- 
out warning,  and  causea  her  to  fall.  As  one 
of  the  witnesses  who  bad  known  ber  for 
many  years  stated.  ^  has  become  "a  sort 
of  a  wrec^."  Vok  at  least  three  years  prior 
to  ber  injury  her  average  weekly  earnings 
had  been  at  least  as  much  as  fS  a  we^,  but 
since  ber  injuries  she  has  not  been  able  to 
follow  ber  usual  occupation  as  a  waitress, 
and  has  bera  unable  to  earn  more  than  f2 
Tpet  week.  This  suit  was  filed  nearly  three 
years,  and  the  tiial  occurred  more  than  four 
years,  after  the  date  she  received  her  Inju- 
ries. 

Morton  Jourdan,  Boyle  &  Priest,  R.  B. 
Blodgett,  Paul  U.  Farley,  and  O.  B.  Arnold, 
all  of  St  Louis,  for  appellant.  Marlon  C. 
Early,  of  St.  Louis,  for  respondent 

CAULFIELD,  J.  (after  stating  tbe  facts 
as  above).  [1]  1.  Defendant  first  contends 
tbat  "the  court  erred  In  overruling  a  per- 
emptory instruction  In  the  nature  of  a  de- 
murrer to  the  evidence  offered  by  defendant 
at  tbe  close  of  plaintiff's  case,  because  plain- 
tiff admitted  signing  the  release  pleaded  in 
defendant's  answer,  admitted  that  she  could 
read,  and  bad  an  opportunity  to  read  It  and 
failed  to  introduce  evidence  sufficloit  to  raise 
the  issue  of  plalntltTs  want  of  m^tal  capac- 
ity to  understand  the  nature  and  effect  of 
ber  acts  when  she  executed  the  release." 
We  do  not  agree  to  this  contention.  TrWk 
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tbe  rnle  U  stated  to  be  that  folse  representa- 
tkms  aa  to  the  contents  of  a  written  Instra- 
ment  will  not  avoid  the  lnstrum«it  (John- 
ston T.  OoT.  Mat  Life  Ins.  Co.,  B3  Mo.  App. 
SSO;  Magee  7.  Verity,  97  Mo.  App.  486,  71 
S.  W.  472;  United  Breeders'  Co.  T.  Wright, 
134  Mo.  App.  717.  116  S.  W.  470),  but  this 
iB  on  the  ground  that  the  deceived  party  is 
negligent  In  falling  to  read  the  Instrument 
or  to  have  It  read  to  him,  having  opportunity 
to  do  80  (Johnston  v.  Cov.  Mut  Iiife  Ins.  Co.. 
supra;  Talt  v.  hocke,  130  Mo.  App.  273,  109 
8.  W.  105 ;  Breeders'  Go.  t.  Wright,  supra ; 
1  Page  on  Contracts,  i  70).  "The  common 
law  affords  to  every  one  reasonable  protec- 
tion against  fraud  In  dealing;  but  It  does 
not  go  the  romantic  length  of  giving  indem- 
nity against  the  conseqnences  -of  Indolence 
and  folly,  or  a  careless  IndifFerence  to  the 
otdlnary  and  accessible  means  of  informa- 
tion. 2  Kent's  Com.  485.  A  man  will  not 
be  relieved  for  'voluntary  neglecting  to  use 
common  sense  and  Judgment  if  he  has  them.* 
BobiuBon  T.  Glass.  94  Ind.  211."  The  rule, 
anomalous  anyway  (see  Tatt  v.  Locke,  su- 
pra). Is  sot  to  be  applied  where  the  deceived 
partT  for  any  reason  was  Incapable  of  Judg- 
ing of  the  precautions  to  be  taken  against 
being  defrauded  and  overreached.  "It  Is  the 
pride  of  the  law  that,  while  refusing  to  en- 
courage *auplne  negligence*  or  to  lend  ear 
to  a  complaint  against  that  which  was  per- 
fectly patent  and  manifest,  it  will  yet  aid 
the  unfortunate  whose  tenorance  and  sttna* 
tlon  have  been  made  the  means  of  an  un- 
fair and  unjust  contract.  *  *  *  When  the 
complaint  comes  from  the  weak,,  the  help- 
less, the  unfortunate  and  Ignorant,  •  •  • 
the  entire  aspect  Is  changed  and  the  law 
affords  them  protection,  for  the  very  reason 
that  they  are  not  able  to  protect  themselves, 
and  cannot  be  considered  at  fault  In  becom- 
ing the  victim  of  the  wrongdoer."  Hendricks 
V.  VIvlon,  118  Mo.  App.  417,  94  S.  W.  318. 
Nor  is  it  necessary  to  prove  such  technical 
incnpncity  as  would  avoid  the  contract  re- 
gardless of  the  fraud.  1  Story  on  Con- 
tracts. I  627;  Freeland  v.  Eldridge,  19  Mo. 
^5.  It  is  sufficient,  we  take  It,  to  show  that 
through  pain  and  suffering,  distraction,  or 
other  drcnmstances  the  mind  of  the  person 
misled  was  not  in  a  condition  to  realize  the 
antagonistic  position  of  the  adversary  or 
to  Judge  of  the  precautions  to  be  taken 
against  being  defrauded  and  overreached. 

[2]  We  may  also  add  that  words  and  ac- 
tions may  be  held  to  constitute  fraud  as  to 
a  person  of  weak  intellect,  or  whose  mind  Is 
enfeebled  by  disease,  when  they  would  not 
foe  regarded  as  such  in  favor  of  one  in  the 
full  exercise  of  his  faculties.  1  Story  on 
Contracts,  |  627. 

[S]  Now,  it  appears  from  plalntUTa  testi- 
mony, whidi  la  entirely  uncontradicted  and 


in  view  of  the  verdict  must  be  aeo^ted  as 
absolutely  true,  that  on  the  day  what  the 
instrument  was  made  plaintiff  was  an  old 
negro  woman.  Inexperienced  In  business  af- 
fairs, and  alone  in  the  house  when  the  claim 
agent  called.  Hardly  two  days  before  she 
had  suffered  such  a  violent  shock  from  con- 
cussion  as  to  be  rendered  unconscious,  and 
had  Buffered  bruises  and  injuries  which  aft- 
erwards turned  out  to  be  very  serious.  The 
conversation  between  her  and  the  agoit  was 
such  as  to  inevitably  lead  her  to  conclude 
that  the  paper  he  asked  her  to  sign  most 
be  a  mere  receipt  for  $5  to  meet  small  tem- 
porary needs  of  medicine,  etc..  and  not  a 
release  of  her  entire  cause  of  action.  She 
testified  that  in  her  condition  she  did  not 
think  of  reading  the  paper.  Though  not  out 
of  her  head  or  Insane,  she  was  sick  and 
suffering  terribly  with  her  limb,  in  a  "rack** 
of  pain,  lier  head  was  hurting  her,  she  was 
suffering .  mentally  and  physically,  and  did 
not  understand  what  she  was  dob^^  We 
are  of  the  opinion  t^t  this  was  sufficient 
evidence  to  take  to  the  Jury  the  que^lon  of 
wheOier  the  idalntlfl  was  in  such  a  mental 
conditifm.  that  tlie  law  will  protect  her 
against  the  fraud  complained  of  notwith- 
standing she  failed  to  read  the  instrament 
or  asked  to  have  It  read  to  her. 

[4]  We  are  also  of  the  opinion  that  the 
acts  of  the  daim  agent  vnAet  tlie  dnnun- 
stances  here  disclosed  constitute  a  fraud, 
such  as  the  law  will  relieve  against  by  de* 
daring  void  the  Instrument  procured  to  be 
signed  by  means  of  It  We  do  not  believe 
that  plalntiiTs  ^tlmony  as  to  her  pain  and 
suffering  and  conaeqnratt  mental  state  la  to 
be  considered  as  conclusively  overcome  by 
the  fiuit  that  she  was  able  to  relate  details 
as  to  what  was  said  and  dona  while  the 
agent  was  present  She  might  have  had 
sufficient  intellect  to  nottee  and  understand 
these  things  without  being  in  a  condition 
to  Judge  of  the  precantlons  to  t>e  taken  to 
protect  herself  a^iust  fraud  and  Imposi- 
tion. In  any  event,  we  consider  this  matter 
to  be  one  concerning  wbldt  two  reasonable 
minds  might  Iwnestly  differ,  and  that  It  was 
properly  referred  to  the  Jury,  whose  concla- 
slon  is  binding  on  us. 

[I]  2.  It  was  not  error  for  the  trial  court 
by  Instruction  to  p^mlt  a  finding  of  sub* 
stantlal  damages  for  loss  of  earnings  of 
plaintiff's  labor  not  exceeding  $450;  There 
was  sufficient  evidence  of  the  value  of  plain- 
tiff's  time  under  the  ruling  in  Haworth  r. 
Kansas  City  Soutfaem  By.  Co.,  94  Mo.  App. 
215,  68  S.  W.  nil  the  case  won  which  de- 
fendant relies. 

The  Judgment  Is  affirmed. 

BEYNOLDS,  P.  3^  and  NOBTONI,  J., 
concur. 
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LEWIS  T.  WABDBN. 
(Ktiuu  Gty  Court  of  Appeals.  Ulwontl. 
AprU  29»  1912.) 

L  PUHCIPAI.  AND  SUBBTZ  (|  12G*)— NOnCB 

or  i>uiT— Statctb. 

RcT.  St  ItKW,  H  11,269,  11^0,  reepec- 
tiveJf  provide  that  a  surety  on  a  bond,  bill,  or 
note  maj,  upon  notice,  require  the  payee  to 
commence  suit  againat  tbe  principal  debtor  and 
otlier  partiea  liable,  and  that  if  he  does  not 
the  soreties  shall  be  exonerated.  Section  11,- 
Zil  provideB  that  the  notice  shall  be  served  by 
delivering  a  copy  to  the  person  having  the 
right  of  action  on  the  instrument,  or  leaving 
a  copy  at  his  usual  place  of  'abode  with  some 
penuB  of  his  family.  Held^  that  the  last  sec- 
tion did  not  require  the  notice  to  be  made  out 
in  duplicate,  and  the  surety  to  retain  a  copy, 
and  tue  other  to  be  served  by  delivery  to  the 
party  served. 

[Ed.  Note.— For  otlier  eases,  see  Prindpal 
and  Surety.  GenL  Dig.  i|  829-S51;  Dec.  Dig. 

2.  Evidence  (|  261*)— Ainusaiona— Aomis- 

8IBILITT. 

In  an  action  by  tbe  adrntnistrator  of  the 
payee  of  a  note,  a  anrety  on  tbe  note  may  tes- 
tify to  the  administrator's  admission  that  he 
bad  no  claim  against  him. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  983-988;  Dec  Dig.  8  251.*] 

3.  Appeal  and  Kbrob  ($  1048* )— Bbvibw— 
Habuless  Ebbob— Evidence. 

In  an  action  against  the  surety  on  a  note, 
brought  by  tbe  administrator  of  the  payee, 
There  the  surety,  in  respoase  to  a  question 
vhether  he  had  asked  tbe  administrator  if  he 
bad  a  claim  against  him,  answered  that  he/had, 
and  that  he  had  been  answered  "No,"  and  the 
court  instructed  the  jury  to  disregard  the  latter 
statement,  the  making  ol  the  irresponBlve  an- 
swer was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  M  4140-4145.  4161,  415&- 
4160:  Dec  Dig.  |  IMS.*] 

4.  Appeai.  ai^d  Ebbor  (I  204*)~Review— 
Pbesektatior  or  Gbounds  or  Review  in 
CouBT  Belov. 

A  plaintiff  cannot  complain  of  the  erro- 
neous admissions  of  evidence,  where  no  objec- 
tion was  made  and  no  exception  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Ceitt.  Dig.  H  1258-1280;  Dec  Dig.  8 
204.*] 

Appeal  from  Circuit  Court,  Mercer  Coun- 
ty; Gea  W.  Wauamaker.  Judge. 

Actum  Robert  W.  Lewis  as  adminis- 
trator, against  P.  W.  Warden.  From  a 
Jodgment  fi>i  defendant,  plaintiff  appeals. 
Affirmed. 

E,  C.  Wlddees  and  Orton  &  Orton,  all 
of  Princeton,  for  appellant  Stepp  &  Ward- 
va  and  Hall  &  Hall,  all  of  Trenton,  for  re- 
apondent 

ELLISON,  J.  This  action  is  by  an  ad- 
tnloistrator,  whose  intestate  was  Uie  payee 
Id  a  promissory  note;  defendant  being  a 
■orety  thereon.  The  defense  was  a  written 
notice  to  the  payee  to  sue  and  a  failure  to  do 
so.  The  Judgm^t  in  the  trial  court  vas 
for  defendant. 

[11  Notice  to  a  payee  from  a  surety,  re- 
quiring salt  to  be  brooght  on  the  note,  is 


provided  for  In  Statntes  1900,  H  U,26&- 
11,271.  Tbe  qaestion  In  this  case  Is  wheth- 
er the  notice  shall  be  made  out  In  duplicate 
by  the  surety;  be  serving  tme  on  the  princi- 
pal and  retaining  the  otb&e  as  evidoioe  of 
service.  The  notice  Is  required  to  be  in  writ- 
ing, and  there  must  be  personal  service.  Ttt 
idea  that  one  copy  shall  be  delivered  to  the 
principal  and  another  retained  by  the  surety, 
as  evidence,  Is  based  on  section  11,271,  which 
reads  as  follows:  "The  notice  required 
above  shall  be  served  by  delivering  a  copy 
thereof  to  the  person  having  tbe  right  of  ac- 
tion on  the  instrument,  or  leaving  a  copy  at 
bis  usual  place  of  abode  with  some  person  of 
the  family  over  the  age  of  fifteen  years." 

There  Is  nothing  in  that  section  which 
makes  It  necessary  that  the  surety  shall  re- 
tain a  copy  of  the  notice  served  on  the  payea 
The  necessity  that  be  should  do  so  cannot  be 
likened  to  a  summons;  for  that  is  a  court 
record,  and  contains  a  sheriff's  return,  in- 
disputable. The  statute  goes  no  further  than 
to  require  a  written  notice.  The  evidence 
shows  that  written  notice  was  given  to  the 
payee's  agent,  and,  concluding  that  would  not 
do,  another  notice  was  written  and  served  on 
the  payee  himself.  This  notice  could  not  he 
found  among  the  payee's  papers,  and  verbal 
evidence  that  It  had  been  given,  and  of  its 
contents,  was  allowed.  We  think  this  was 
proper;  for  it  could  not  reasonably  be  sup- 
posed that  the  Legislature  Intended  that  a 
surety  should  be  cut  out  of  his  right  by  the 
accident  of  1(^3  of  the  writing. 

[2,  S]  There  was  objection  made  to  testi- 
mony by  defendant  as  to  a  conversation  be 
had  with  the  administrators  after  their  ap- 
pointment. Tbe  reason  assigned  was  that 
the  other  party  (the  payee)  was  dead.  It  is 
not  necessary  to  decide  tbe  question  whether 
such  evidence  was  admissible  under  the 
terms  of  section  6364.  R.  S.  1900;  for  what 
there  was  of  it  consisted  of  an  admission  1^ 
the  administrators  that  they  had  no  claim 
against  defendant,  and  part  of  the  answer 
was  not  responsive  to  tbe  question  asked. 
The  question  was  whether  defendant  had 
asked  the  administrators  if  they  had  a  claim 
against  him.  The  full  answer  was:  "Yes, 
sir;  and  th^  said,  'Na'"  The  two  first 
words  were  a  full  answer  to  the  question, 
and  the  remainder  was  stricken  out  by  tbn 
court  by  saying  to  the  jury  that  it  vas  "an 
inadvertent  remark  that  don't  belong  there." 
At  any  rate,  the  record  couTinces  ns  that  tbe 
merits  of  the  controversy  were  not  affected; 
and,  the  whole  matter  considered,  there  was 
nothing  to  Justify  a  reversal. 

[4]  The  further  objection  was  made  that 
defendant  was  permitted  to  testify  that  he 
served  tbe  notice  to  sue.  He  did  .  In  an  Inci- 
dental way  bring  in  a  remark  bearing  that 
construction;  but  no  objection  was  made  to 
It,  nor  exception  taken. 

The  court's  action  on  Instructions  glvuk 
and  refused  was  proper. 


*For  oUmt  cases  Mt  saou  topic  and  seeUen  NUHBEB  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Seriw  A  Rap'r  Indaus 


Digitized  by 


Google 


166 


148  SOUTHWESTERN  REPORTER 


CMa. 


There  was  no  error  in  the  court's  action 
on  the  motion  for  new  trial,  npon  which  affi- 
davits and  counter  affidavits  were  filed. 

We  hare  no  authority  to  interfere,  and 
hence  aflOrm  the  Judgment  All  concur. 


DUKH  T.  METROPOLITAN  ST.  RT.  CO. 

(Sanaas  Ci^  Court  of  Appeals.  Missouri 
Hay  27.  1912.    Rehearing  Denied 
June  19,  1912.) 

1.  Carriers  (!  12*)— Cabriaob  of  Pasbek- 
OEBs— Reoulations— Vaxjdxtt. 

An  ordinance  requiring  a  street  railway 
company  to  furnish  transfers  enabling  a  pas- 
senger to  go  by  a  reasonably  direct  route  to 
liis  destinanon  does  not  deprive  the  company  of 
its  riglit  as  a  carrier  to  make  reasonable  rules 
controlling  the  nse  of  transfers,  and  a  regula- 
tion requiring  a  passenger  using  a  transfer  to 
take  the  most  direct  route  to  his  destination  is 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  !8  7-20;  Dec.  Dig.  f  12.*] 

2.  Gasbibrb  (8  356*)— EJBcnoK  or  Passen- 
ofeBS— Tbansfeb  Ticket. 

A  street  car  passenger  vho  obtains  a  trans- 
fer must  inform  hijnsflf  of  the  manner  in 
which  it  may  be  used,  and,  where  the  rules 
require  a  resort  to  the  most  direct  route  tg 
hiB  destination,  he  cannot  take  a  circuitous 
route  and  compel  the  acceptance  of  his  trans- 
fer. 

TEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1409,  1410,  1423-1432;  Dec 
Dig.  I  3Si*] 

Appeal  from  Circuit  Court,  JaclESon  Coun- 
ty; O.  A.  Lucas,  Judge. 

Action  by  William  Duke  against  the  Metro- 
politan Street  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

John  H.  Lucas  and  Chas.  N.  Sadler,  both 
of  Kansas  City,  for  appellant  Ellison  A. 
Neel,  of  Kansas  City,  for  respondent 

JOHNSON,  J.  This  is  a  suit  to  recover 
actual  and  punitive  damages  for  the  alleged 
wrongful  ejection  of  plaintiff  from  an  elec- 
tric street  car  operated  by  defendant.  The 
Jury  decided  the  issues  submitted  to  them  in 
fevor  of  plaintiff,  nud  In  their  verdict  award- 
ed him  compensatory  ,  damages  In  the  sum 
of  $300.  After  the  overruling  of  its  mo- 
tions for  a  new  trial  and  In  arrest  of  Judg- 
ment, defendant  brought  the  case  here  by  ap- 
peal. 

Plaintiff,  an  old  man,  boarded  a  north- 
bound car  on  defendant's  Rosedale  line  at 
Thirtieth  street  and  Southwest  boulevard 
intending  to  travel  to  a  point  in  Kansas  City, 
Kan.  His  destination  was  on  another  line 
of  defendant's  street  railway  system  called 
the  Fifth  street  line,  and  It  was  necessary 
for  him  to  transfer  to  a  west-bound  Fifth 
street  car  In  order  to  complete  his  Journey. 
He  paid  the  fare  of  five  cents  to  the  con- 
ductor of  the  Rosedale  car  and  received  a 
transfer  <Aeck  which,  If  properly  used,  en- 


titled him  to  go  to  bis  destination  without 
payment  of  another  fare.  The  car  on  which 
he  became  a  passenger  turned  into  Wyan- 
dotte street  and  ran  north. on  that  street  to 
and  beyond  Fifth  street  At  twelfth  street 
it  crossed  an  east  and  west  line  operated 
by  defendant  and  this  crossing  was  one  of 
defendant's  transfer  points.  At  fifth  street 
It  crossed  the  Fifth  street  line  and  that 
crossing  was  a  transfer  point  for  pasteu- 
gers  west  bound  on  Fifth  street  to  points  in 
Kansas  City,  Kan.  If  plaintiff  had  remain- 
ed in  the  Rosedale  car  until  he  arrived  at 
Fifth  street,  be  could  have  changed  to  a 
west-bound  Fifth  street  car  at  that  place 
and  proceeded  to  his  destination  without  fur- 
ther change  of  cars.  Instead  of  foUow^ue 
this,  the  most  direct  route,  he  left  the  Rose- 
dale car  at  Twelfth  street  and  boarding  an 
east-bound  car  on  that  street  rode  two 
blocks  to  Main  street.  He  handed  his  trans- 
fer check  to.  the  conductor  of  the  Twelfth 
street  car  and  told  him,  so  he  aajB,  that  he 
desired  to  use  the  chet^  for  transportation 
on  a  Main  street  car.  The  conductor  punch- 
ed the  check  and  returned  it  to  plaintiff  who 
left  the  car  at  Main  street  and  boarded  a 
Fifth  street  car  at  that  place  which  was  a 
regular  transfer  point  The  conductor  of 
the  Fifth  street  car  r^sefl  to  accept  the 
transfer  t^eck  daimlns  it  could  not  be  used 
In  the  manner  of  its  attempted  use  and  de- 
manded another  fiire.  Plalntilt  asked  Ume 
to  consider  the  demand,  and  tbe  conductor 
did  not  make  a  peremptory  demand  until  the 
car  bad  ran  about  four  blodOB.  Plaintiff  did 
not  pay  the  extra  far^  and  the  omdoctor 
seized  him  and  forcibly  ejected  him  from 
the  car.  The  evidence  of  plaintiff  tends  to 
show  that  the  conductor  employed  greater 
force  and  violence  than  that  required  by  the 
resistance  of  plaintiff  which  was  entirely 
passive,  while  the  evidence  of  defendant 
tends  to  show  that  the  conductor  Acted  with 
moderation  and  accomplished  the  expulsion 
without  physical  injury  to  plaintiff. 

Over  the  objection  of  defendant  the  court 
permitted  plaintiff  to  introduce  In  evidence 
an  ordinance  of  Kansas  Cltj'  which  embodies 
what  Is  popularly  called  the  "peace  agree- 
ment" between  the  city  and  the  defendant 
railway  company.  This  ordinance  provides 
for  universal  transfers  over  all  tbe  street 
railway  lines  of  defendant  In  Kansas  City, 
Mo.,  Kansas  City,  Kan.,  Rosedale,  and  Ar- 
gentine, by  which  Is  meant  that  a  passenger 
may  ride  from  a  point  on  any  of  defendant's 
lines  to  a  point  on  any  other  line  on  pay- 
ment of  a  single  fare  of  five  cents.  The  or- 
dinance recites  that  it  Is  "the  intention  of 
tliis  contract  that  transfers  shall  be  fur- 
nished that  will  enable  a  passrager  to  go  by 
a  reasonably  direct  route  to  his  destination 
at  any  point  on  the  company's  lines  for  a  sin- 
gle fare."  It  contains  a  provision  to  pre- 
vent a  passenger  from  "making  a  loop"  on  a 


*Vm  othsr  ossss  8M  same  topic  and  section  NUMBER  la  Dec.  Dla.  A  Am.  Dig.  Ker  No.  Sertss  A  R^'r  InOexes 
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single  fore,  bnt  that  provlalon  Is  not  material 
to  our  iaqnlrr  since  It  is  obvious  that  plain- 
tiff was  not  within  the  purview  of  that  re- 
striction. A  further  proTlsion  of  the  ordl- 
mnce  Is  that  "the  <dtr  specially  reserves  to 
Itself  the  right  and  power  by  reasonable  or- 
dinancea  to  regulate  the  matter  of  transfers 
so  as  to  CRTTy  out  the  spirit  of  this  section." 
It  Is  not  sliown  that  any  ordinance  was  en- 
icted  r^nlatlng  the  matter  of  transfers 
from  the  Bosedale  north-bonnd  cars  to  the 
Fifth  street  west-bound  cars,  and  there  Is 
nothing  In  the  ordinance  from  which  we 
bare  quoted  that  forbade  defendant  from 
prescribing  reasonable  rules  goremlng  the 
ose  of  such  transfers,  the  transfer  check 
issued  to  plalntift  was  not  produced  at  the 
trial.  There  is  evidence  to  the  effect  that 
rules  of  defendant  regulatory  of  the  use  of 
transfer  privllegea  were  printed  on  the  back 
of  transfer  cbecia,  and  that  such  rules  made 
the  dieck  hdd  by  plaintiff  good  for  transpor- 
tatiwi  over  the  Fifth  street  line  where  the 
passenger  boarded  a  car  of  that  line  at  the 
iotosection  of  Fifth  and  Wyandotte  streets. 
Defendant  offered  evidence  to  prove  that  its 
rales  made  that  transfer  point  the  only  one 
at  which  passengers  might  transfer  from  the 
Bosedale  to  the  Elftb  street  cars,  bnt  the 
court  sustained  plaintiff's  objections  to  the 
evidence. 

The  two  grounds  on  which  plaintiff  con- 
tends he  Is  ^titled  to  recover  are,  first,  that 
be  was  a  passenger  on  the  Fifth  street  car 
and  therefore  that  bis  ejection  therefrom  was 
wrongful;  and.  second,  that,  If  he  were  not 
a  passenger,  the  unnecessary  force  and  vio- 
lence of  the  condnctor  In  putting  him  o£C  af- 
fords him  a  cause  of  action  fOr  the  resultant 
injaries  he  sustained. 

[1]  To  the  instructions  given  the  Jury  at 
the  request  of  plaintiff,  as  well  as  In  his 
mllngs  on  tbe  evidence,  the  learned  trial 
Judge  proceeded  on  the  theory  that  the  test 
of  whether  or  not  plaintiff  was  a  passenger 
was  not  his  compliance  or  noncompliance 
with  a  reasonable  rule  of  defendant  reflat- 
ing tbe  use  of  the  transfer  check,  bnt  depend- 
ed on  the  solution  of  the  question,  which  was 
treated  by  the  court  as  an  Issue  of  fact  of 
whether  "plaintiff  was  going  by  a  reasonably 
direct  route  to  bis  destination  and  was  not 
making  what  Is  commonly  called  'a  loop.' " 
To  other  words,  the  Jury  decided  the  case  on 
the  hypothesis  given  them  by  the  court  that, 
as  long  as  a  i^ssenger  Is  traveling  to  his 
destination  by  a  reasonably  direct  route,  he 
may  select  his  own  course,  and  that  In  tlils 
case  the  Jury  were  entitled  to  draw  the  con- 
clusion from  the  evidence  as  one  of  fact  that 
the  course  selected  was  reasonably  direct.  We 
tbiok  this  hypothesis  nnsound.  The  "peace 
ordinance"  in  requiring  that  "transfers  shall 
be  furnished  that  will  enable  a  passenger  to 
go  by  a  reasonably  direct  route  to  his  desti- 
nation" did  not  attempt  to  deprive  defendant 
of  Its  right  as  a  common  carrier  to  make  rea- 
Mmable  rolea  controlling  the  use  of  transfer 


privll^es.  It  only  endeavored  to  compel  the 
carrier  to  prescribe  reasonable  and  not  ar- 
bitrary or  oppressive  rales.  It  was  only  de> 
damtory  of  well-settled  mlea  of  substantive 
law  which  would  compel  defendant  to  per- 
form its  agreement  to  give  transfers  that 
could  be  used  by  passengers  In  a  reasonably 
convenlait  and  expeditions  manner.  WlUi- 
out  this  regulatory  clause  of  the  ordinance, 
still  the  law  would  not  allow  defendant  to 
perform  Its  agreement  to  give  "universal 
transfers"  in  m  manner  that  would  defeat  or 
leave  nnaatlsfled  the  obvious  purpose  of  the 
agreement  In  otJier  words,  It  would  not 
allow  defendant  to  prescribe  rules  that  would 
compel  transferring  passengers  to  go  by  a 
<drcultous  and  tedious  route  when  it  could 
take  them  to  their  destinations  by  a  direct 
route. 

[2]  It  was  not  only  the  ri^t  of  defendant 
but  its  duty  to  prescribe  reasonable  rules  for 
tbe  use  of  transfers,  and  It  was  the  duty  of 
plaintiff  when  he  became  a  passenger  and  re> 
ctfved  the  transfer  chetdc  to  Inform  hlmstif 
of  the  manner  in  which  It  could  he  used.  *^t 
Is  the  duty  of  a  person  about  to  take  passage 
to  inquire  whoi.  where,  and  bow  he  can  go 
or  stop,  aecordii^  to  the  reflations,  and  If 
he  makes  a  mistake,  not  Induced  by  the  agent 
of  the  company,  be  has  no  remedy."  Logan 
V.  Railroad,  77  Mo.  668.  This  rule  applies 
to  street  railways  as  does  the  further  rule 
that  a  railway  company  must  prescribe  rules 
for  the  conduct  of  Its  highly  complex  busi- 
ness. The  proper  service,  as  well  as  the 
safety  of  the  public,  demands  an  intelligent 
and  detailed  systematizing  of  the  business, 
and  passengers  must  comply  with  such  rules 
as  long  as  they  are  reasonable. 

Further  we  quote  from  the  opinion  In  the 
Logan  Case:  "A  railroad  operated  at  ran- 
dom, without  fixed  rules  and  regulations  to 
be  observed  In  Its  management,  would  be  a 
nuisance  and  a  terror  to  the  country  through 
which  It  might  pass.  The  probability  that 
Innumerable  accidents  and  injuries  would  re- 
sult from  such  a  reckless  mode  of  moving 
trains  requires  the  adoption  and  strict  en- 
forcement of  reasonable  regulations  for  their 
operation  and  management.  A  departure 
from  such  rules  and  regulations  which  should 
occasion  an  Injury  to  a  passenger  who  is 
presumed  to  take  passage  with  reference  to 
them  would  render  the  company  liable  to 
snch  passenger  In  damages,  and  this  liability 
cannot  coexist  with  the  right  of  a  passenger 
to  have  the  train  stop  at  a  station  at  which, 
by  the  regulations  of  the  company,  such  train 
is  not  permitted  to  stop.  The  court  erred  to 
refusing  to  permit  the  defendant  to  prove . 
the  rules  and  regulations  of  the  company  and 
the  information  given  to  plaintiff  by  the 
ticket  agent  when  plaintiff  purchased  his 
ticket" 

It  was  error  In  the  present  case  to  refuse 
the  offer  of  defendant  to  prove  Its  rules  show< 
Ing  that  the  transfer  point  at  Fifth  and 
Wyandotte  atreeta  was  the  only  point  at 
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wMcb  pusensen  were  allowed  to  transfer 
from  the  Rosedale  to  the  Fifth  street  cars. 
Bat  there  la  enongh  In  the  record  to  show 
indisputably  that  snob  was  the  mle  and  that 
plaintiff  bad  bnt  to  read  the  taxk.  of  bis 
transfer  check  to  know  that  dtfendant  did 
not  imntose  to  carry  him  on  that  transfer  by 
any  other  rooto  than  that  designated.  Hfs 
oradnct  was  a  defiance  of  a  reasonable  rule. 
He  selected  a  drcnltona  course  that  reonlred 
two  changes  of  cars  when  be  was  offored  a 
straight  coarse  with  bnt  one  change.  But 
whether  bla  course  was  direct  or  devious  Is 
Immaterial.  He  was  i^ered  a  direct  course, 
and  that  was  all  defoidant  was  required  to 
offer  him.  The  onestlon  at  Issue  is  not 
wfaetber  he  selected  a  reasonably  dlre(4  route, 
bat  wbetber  he  traTeled  by  a  reasonably  di- 
rect and  coDTenlent  route  provided  by  the 
rules  of  defendant.  There  is  no  pretense 
that  he  did,  and  we  hold,  as  a  matter  of  law, 
that  bla  transfer  did  not  entitle  him  to  ride 
on  the  car  at  the  place  of  hta  eqmlslon. 

The  only  issue  on  which  plaintiff  may  go 
to  the  iury  la  tliat  greater  force  was  used  In 
his  ejection  than  was  required  by  bis  passive 
opposition.  Defendant  a^es  that  the  peti- 
tion does  not  snflldently  plead  a  cause  found- 
ed on  such  tort  The  objection  would  be 
good  on  demurrer  to  the  petition,  and  we  sug- 
gest to  counsel  for  plaintiff  that  th^  amend 
the  petition  to  state  a  good  cause  at  action. 

What  we  have  said  properly  disposes  of 
the  case,  and  we  shall  not  discuss  other 
points  argued  In  the  briefs. 

The  Judgment  is  reversed  and  the  cause 
remanded.  All  concur. 


GABBIGL  V.  METROPOLITAN  ST.  HT.  CO. 

(Eansas  aty  Court  of  Appeals.  Missouri. 
May  27,  1912.) 

1.  TSIAL    (S  201*)— iHSTSUCnONB— Appuca- 
BILITT  10  PLBADIKO. 

In  on  action  against  a  street  railway  com- 
pany for  iajuricB  received  by  plaintiff  while  a 
pasBenger,  the  instrnctionR  on  the  iaaue  of 
negligence  should  restrict  plaintifTs  right  to 
recover  to  the  acta  of  negligence  pleaded. 
Plaintiff  having  particularized  as  to  the  acts 
of  negligence  has  the  burden  of  proving  that 
her  injury  was  caused  by  that  ne^igence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
mg.  H  587-585;  Dec.  Dig.  J  251.*]^ 

2.  Cavaiess  (f  287*)— Cabbxage  or  Passkn- 
OEBS— STARnira  or  Stbbet  Cabs. 

While  a  carrier  is  bound  to  exercise  the 
highest  care  for  the  safety  of  Its  passengers, 
a  street  car  compRuj  is  not  hound  to  hold  its 
cars  at  a  standstill  until  the  iDComIng  passen- 
gers are. seated  or  have  a  reasonable  opportu- 
nity to  aeat  themselves,  bat  U  is  bouad,  if  it 
starts  the  car  before  the  passengers  have 
seated  themselves,  to  use  care  in  avoiding  in- 
Jury  to  such  passengers,  regardless  of  wheth- 
er tber  have  bad  a  reasonable  time  to  seat 
themselvea  or  not: 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1154-1166:  Dec  Dig.  g  287.»] 


8.  TstAL  (I  251*)— InsTBUonows— COWJOBM- 

ITT  TO  Pleadings. 

In  an  action  against  a  street  car  company 
for  negligently  starting  its  vriilele  so  as  to  un- 
balance plaintiff,  who  was  not  seated,  an  in- 
struction that  tiie  operators  of  the  car  were 
bound  to  exercise  toward  plaintiff  the  bigbest 
practical  degree  of  care  that  would  liave  been 
exercised  by  very  prudent  persons,  Is  not  er- 
roneous In  submitting  neghgence  not  averred 
in  the  petition,  becaose  It  Includes  no  hypothe- 
sis which  entitled  plaintiff  to  recover,  bnt 
states  a  mere  abstract  principle  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent; 
Dig.  tt  687-695;  Det  Dig.  {  251.*J 

4.  Tbial  (I  295*)— InBTBiTOXions-GoNanBUO- 

TXON  AS  A  WHOUB. 

Other  loBtructionB  having  submitted  to  the 
Jury  the  only  hypothesis  under  which  plaintiff 
was  entitled  to  recover,  the  sabmission  of  a 
correct  abstract  prindple  of  law  was  not  prej- 
udicial, as  the  InstrocUons  must  be  considered 
as  a  whole. 

raid.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  9g  703-717;  Dec.  Dig.  |  295.»] 

5.  Damages  (|  131*)— Pebsohai.  IirmBics— 
Measube  or  Dahaqeb. 

Where  a  Jerk  In  the  starting  of  a  street 
car  unbalanced  a  female  passenger,  who  was 
65  years  old,  and  she  received  a  bod  sprain  of 
the  left  thumb  and  a  bruise  over  the  left  ear 
and  a  slight  nervous  shock,  ao  award  of  Sl,250 
damages  was  excessive  by  $600,  even  tnongh 
her  recovery  was  slow. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  857-367,  370,  371;  Dec.  Dig.  | 
131.*] 

Appea.1  from  Circuit  Court,  Jackson  Coun- 
ty; Walter  A.  Powell,  Judge. 

Action  by  Reglna  Gabriel  against  Metropol- 
itan Street  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed on  condition  that  plaintiff  enter  remitti- 
tur; otherwise,  reversed  and  remanded. 

John  H.  Lucas  and  James  E.  Nugemt,  both 
of  Kansas  City,  for  appellant  W.  B.  Kel- 
ley  end  I.  B.  KlmbreU,  both  of  Kaosoa  City, 

for  respondent 

JOHNSON,  J.  This  Is  an  action  by  a  pas- 
senger against  a  common  carrier  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  negligence  of  the  carrier.  A 
trial  of  the  cause  ended  In  a  verdict  and 
Judgment  for  plaintiff  In  ttM  sum  of  91,2GO, 
and  defendant  appealed. 

Plaintiff,  who  was  65  years  old,  entered  a 
car  def^dant  to  becmne  a  passoiger 
thereon  whUe  the  car  was  standing  at  a  reg- 
ular  stoi^ilng  place  for  the  teeepOaia  and 
dlschai^  of  passengers.  She  alleges  in  ber 
petition,  and  her  evidence  tends  to  tiiow, 
that  she  was  entvlng  the  car  with  reason- 
able dispatch,  and  that  it  started  forward 
suddenly  and  with  a  jerk  while  she  was  pass- 
ing from  the  vestibule  into  the  body  of  the 
car,  and  before  abe  had  been  given  time  to 
srat  herself.  The  Jerk  threw  fa^  down,  and 
caused  the  Injuries  for  which  she  asks  dam- 
ages. The  evidence  of  defaidai^  is  to  the 
effect  that  plaintiff's  ftill  was  caused  by  her 
own  negligence,  and  not  by  negligence  of  de- 
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ftaidant  in  rtartlnc  tbe  ear.  It  !■  notcoDtend-  ■  829;  McGratli  t.  Transit  Co.,  197  Mo.  97,  94 
ed  that  the  erldmoe  of  iOalntUr  was  Inauffi*  8.  W.  872;  Beave  t.  3Yaiudt  Co..  212  Mo. 
doit  to  cany  tin  caw  to  the  Jnir.  bnt  de-  331,  111  S.  W.  S2',  Conway  y.  Railway,  143 
ftadant  taudsts  there  was  prejodldal  error  S.  W.  616.  The  rule  of  those  cases  thus 
In  iDstrnctlons  numbered  1,  2,  and  S,  slven  at  may  be  stated :  Where  tbe  petition  in  a 
tbe  reqnest  of  plaintiff,  and  that  the  mdlct  case  of  a  passenger  against  a  common  car- 
vas  excessive.  { rier  pleads  spedflc  acts  of  negligence,  it  is 

[t1  The  petition  alleges  specific  acts  of  n^  error  to  direct  a  verdict  for  the  plaintiff  on 
Ufcoiee,  and  In  thus  particularizing  plaintiff  the  finding  of  the  jury  that  the  injury  was 
aanuned  the  burden  of  proving  tiiat  her  in- !  caused  tbe  negligent  failure  of  tbe  de- 
Jiny  wu  caused  by  the.  negligence  averred,  fendant  to  exercise  the  highest  practicable 
and  it  was  necessai?  that  h^r  instroctkms  on  d^ree  of  care  for  the  safety  of  the  plaintiff, 
tbe  Issue  of  negligence  should  restrict  her  The  vice  of  such  Instruction  lies  In  tbe 
right  to  recover  to  tbe  pleaded  cause.  Or-  submission  of  the  general  issue  instead  of 
cntt  V.  Century  Bldg.  Co..  201  Mo.  42*,  99  the  specific  negligence  pleaded,  and  in  so  do- 
S.  W.  1<M2,  8  L.  R.  A.  (N.  S.)  929;  Hamilton  ii^  ^Urging  tbe  scope  of  tbe  petlUon.  In 
r.  Railway  Company,  114  Mo.  App.  604,  89  the  present  case  the  instruction  under  con- 
S.  W.  893.  '  sideration  Is  free  from  that  vice,  since  it 

[21  Tbe  real  ground  of  her  complaint  was  presents  no  hypothesis  on  which  a  verdict 
not  that  defendant  violated  any  duty  U  owed  may  be  founded,  but  Is  subject  only  to  the 
her  in  not  holding  tbe  car  stationary  until  eritldam  that  it  merely  Is  declarative  of  an 
sbe  had  been  given  a  reason^le  opportunity  abstract  rule  of  law.  We  do  not  think  this 
to  seat  herself,  but  that  defendant  daring  error  could  have  been  prejudlrfal  to  defend- 
ber  progress  to  a  seat  started  the  car  In  such  ant  As  we  have  noted  the  first  instruction 
a  violent  manner  as  to  throw  her  down.  The  covered  the  whole  case  and  presented  a  true 
law  does  not  compel  the  operators  of  street  hypothesis,  the  jury  were  told  what  they 
cars  to  hold  them  at  rest  at  stopping  places  must  find  In  order  to  return  a  verdict  for 
DDttl  Incoming  passengers  are  seated  or  have  plaintiff.  The  sec<Mad  Instruction  did  not 
reaamtable  opportunity  to  seat  themselves,  purport  to  contradict  or  vary  that  direction, 
but  it  does  reaaire  them  If  tb^  start  tbe  and  we  fail  to  see  how  the  jury  could  have 
care  to  do  so  In  a  manner  not  to  endanger  the  been  misled  or  confused  by  tbe  mere  state- 
safety  of  passengers  who  are  proceeding  to  ment  of  a  true  rule  of  law  relating  to  the 
seat  thonselves.  The  duty  of  a  carrier  to-  auty  of  a  carrier  to  Its  passengers.  Bell  t. 
wards  Its  passengers  caUs  for  the  exercise  Railroad,  125  Mo.  App.  660,  103  S.  W.  144; 
of  the  highest  care  In  all  sitnatlons  and  clr-  wellman  v.  Railroad,  219  Mo.  126.  118  S, 
ramstancee,  and  It  would  not  be  even  or-  w.  31.  The  following  excerpt  from  the 
dlnary  care  to  start  the  car  so  violently  as  opinion  of  Woodson,  J.,  in  the  case  last 
to  threaten  the  safety  of  a  standing  passen-  cited  is  in  point:  "Counsel  for  appellant 
ger.  We  find  the  first  Instruction  which  as-  contends  that  Instruction  numbered  3  given 
samed  to  cover  the  whole  case  presented  an  by  the  court  on  behalf  of  respondent  Is  er- 
lin>othesl8  within  tbe  scope  of  plaintlCTs  roneous.  In  that  it  la  simply  a  statement  of 
pleaded  and  evidentiary  cause.  The  views  just  an  abstract  proposition  of  law,  and  failed  to 
expressed  are  a  sufficient  answer  to  the  con-  tell  the  jury  what  facts  were  necessary  to 
tentioo  of  defendant  that  the  Inatructlone  constitute  the  plaintiff  a  passenger.  While 
shoald  have  required  the  jury  to  find  "wbeth-  it  is  not  good  practice  to  give  Instructions 
er  or  not  the  car  had  remained  stationary  a  t^,  tbe  jury  which  are  legal  abstractions,  yet 
reasonable  Iragth  of  time  to  permit  plaintiff  jt  has  not  been  suggested  In  what  possible 
to  rea(^  a  ptace  of  saftety."  When  defend-  manner  the  giving  of  that  instruction  could 
ant  started  tbe  car.  It  knew,  or  should  have  ^  j^yg  worked  Injury  to  appellant,  nor  have 
known,  that  plaintiff  had  not  reached  her  |jggn  able  to  conceive  any  such.  It  was 
seat,  and  regardless  of  whether  or  not  she  the  duty  of  the  jury  to  read  all  of  the  In- 
had  been  allowed  enough  time  to  seat  her-  gtructlons  given  together,  and  when  so  read, 
■elf,  defoidant  had  no  right  to  jerfe  ttie  car  and  especially  with  instructions  numbered 
forward,  and  throw  her  down.  j  one,  given  for  resjwndent,  it  cannot  be  seen 

[8, 4]  The  second  Instruction  told  the  jury  in  what  possible  manner  It  could  have  work- 
that  the  (praters  of  the  car  "were  In  duty  \  ed  prejudically  to  the  rights  of  appellant 
bound  to  exercise  towards  phiintlff  the  high-  Harrington  v.  City  of  Sedalla.  M  Mo.  583 
est  practical  degree  of  care  as  would  have-  [12  S.  W.  342].  We  therefore  hold  there  was 
tiecn  exercised  by  very  prudent  persons,"  |  no  error  in  giving  that  Instruction."  Tbe 
etc  Tills  Instmctlon  did  not  assume  to  cover  criticism  of  Instruction  numbered  3  la  fully 
tbe  whole  case  and  to  direct  a  verdict  and  answered  in  our  opinion  in  Wilbur  v.  Rall- 
ther^re  does  not  fall  under  the  ban  of  the  road,  110  Mo.  App.  689,  86  S.  W.  671. 
role  ai^lled  In  the  cases  cited  by  defendant !  [E]  We  think  the  verdict  was  excessive. 
Detrldi  v.  Railway,  143  Mo.  App.  176.  127  There  were  no  broken  l>ones.  There  was  a 
8.  W.  OOB;  Roscoe  v.  Railway.  202  Mo.  676,  bad  sprain  of  the  left  thumb  and  a  bruise 
101  B.  W.  32;  Orcntt  v.  Building  Co..  201  over  the  left  ear.  Plaintiff  was  old,  and,  of 
Uo.  4Zt,  99  8.  W.  1062,  8  U  B.  A.  (N.  8.) ,  course,  did  not  recover  rapidly  from  these 
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injuries  which  would  have  been  of  little  con- 
sequence  to  a  young  person.  There  Is  evi- 
dence that  a  slight  nerroas  shock  followed 
the  Injury.  Of  course,  a  person  Injured  by 
the  negligence  of  another  Is  entitled  to  com- 
pensation for  the  actual  damages  sustained, 
regardless  of  whether  or  not  such  Injury 
would  have  been  less  serious  to  a  younger 
person,  bat,  after  giving  plaintiff  the  benefit 
of  every  reasonable  inferrace  that  may  be 
drawn  from  the  evidence  In  her  favor,  we 
think  the  verdict  erceeded  the  maximum  lim- 
it of  her  reasonable  damages  by  fSOO. 

On  condition  that  a  remittitur  of  that 
amount  be  entered  within  10  dnys  from  the 
filing  of  this  opinion,  the  Judgment  will  be 
affirmed;  otherwise  It  will  be  reversed  and 
the  cause  remanded.   All  concur. 


KINGSLET  r.  KANSAS  CITY. 

(Kansas  City  Court  of  Appeals.  MistoorL 
May  27.  1912.    Behearing  Denied 
June  17,  1912.) 

1.  Damages  (8  168*)— Personal  Injubt  Ac- 
tions —  Facts  Concebnino  PuiKTiPr's 
Family. 

It  was  not  error  to  permit  plaintiff  to  show 
how  many  children  she  had,  whether  they  were 
livInfT,  and  whether  they  were  single,  for  the 

Eurpose  of  estahllsfaiiic  the  condiBoD  of  her 
ealth.  where  defendant  raised  an  iasne  that 
plaintiff's  ill  health  was  not  due  to  her  injury, 
but  to  congenital  imperfection  or  disease. 

[Ed.  Note.— For  other  cases,  see  Damafces, 
Cent.  Dig.  IS  480,  482-486;  Dec  Dig.  J  168  *] 

2.  Appeai.  and  Ebbob  (S  1060*)— Habmless 
Ebrob— Misconduct  of  Counsel. 

In  a  personal  injury  action  against  a  city, 
it  was  not  reversible  error  for  plaintiff's  at- 
torney to  say  in  his  closing  argument  that, 
whenever  any  city  employfi  bad  been  negligent, 
it  became  the  duty  of  tbe  city's  attorney  to 
win  his  case  by  any  meana  he  could,  nor  for 
plaintiff's  attorney  to  characterize  the  objec- 
tion to  the  statement  as  being  friTolous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  4135;  Dec.  Dig.  f  1060.*] 

3.  Municipal  Corporations  (8  822*)— De- 
fective Sidewalks — Ixjubt  to  Pedesibi- 

AN— NEOLIOEHCE— In  STBU  CTIO  NS. 
In  an  action  against  a  city  for  injury  to  a 
pedestrian  on  a  defective'aidewalk,  an  instnic- 
tion  that  if  the  defendant  hnew,  or  by  using 
ordinary  care  could  have  known,  of  any  dan- 
gerous and  unsafe  condition  that  existed  in 
time,  by  using  ordinary  care,  to  have  repaired 
the  sidewalk,  etc..  was  a  correct  instruction 
of  the  duty  of  a  dty  after  notice  to  make  re- 
pairs. 

[Ed.  Note. — For  otiier  <»seB,  see  Munldpal 
Corporations,  Cent  Dig'  8i  1768-1762;  Dec. 
Dig.  8  822.*] 

4.  Damages   (8  132*)— Pkrbonal  Irjubt— 

excgsbivenbsb. 
Five  thousand  doUars  was  not  excessive  re- 
covery for  injury  to  a  woman  41  years  old  re- 
ceived through  falling  on  a  defective  sidewalk 
and  consisting  in  severe  bruises,  profuse  hem- 
orrhage, and  inHamed  condition  of  internal  or- 
gans; the  injury  being  permanenL  subject  to 
relief  only  by  a  major  operation  of  tiie  gravest 
nature. 

[Ed.  Note.—For  other  cases,  see  Damages, 
Cent.  Dig.  H  178,  372-380,  896;  Dec.  Dig.  | 


S.  Appeal  and  Ebbob  (|  994 • )  — Peo vin cb  or 
Jubt—Cbedibilitt  of  Testimonv. 
It  is  for  the  jury  to  determine  the  credi- 
bility of  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  8901-3906;  Dec.  Dig.  | 
994.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  0.  Thomas,  Judge. 

Action  by  Hattie  M.  Klngsley  against  Kan- 
sas City.  Judgment  for  plalntift,  and  de- 
fendant appeals.  Affirmed. 

John  0.  Park,  J.  W.  Gamer,  and  F.  M. 
Hayward,  all  of  Kansas  City,  for  appeliant. 
Brewster,  Kelly,  Brewster  &  BachboLs*  of 
Kansas  City,  for  respondent 

JOHNSON,  J.  PIftlntifl  recovered  a  judg- 
ment tot  95,000  for  personal  Injuries  she 
alleges  in  her  petition  were  caused  by  the 
negligence  of  defendant  In  failing  to  main- 
tain a  pnblic  Bldewatt  In  reasonable  repair. 
Defendant  appealed,  and  Its  counsel  attadE 
the  judgxnent  on  foor  grounds,  via.,  first, 
that  the  court  erred  in  admitting  eWdence 
of  the  numbo-  and  ages  of  plaintiff's  chil- 
dren; second,  that  the  court  allowed  Im- 
proper ronarks  to  the  Jury  made  In  the  clos- 
ing argument  <MF  plaintiff's  counsd  to  stand 
nnrebnked ;  third,  that  tbe  first  Instruction 
^ven  at  tbe  request  of  plaintiff  waa  errone- 
ous in  not  allowing  defendant  a  reasonable 
time  to  repair  the  alleged  defect  after  re- 
ceiving actual  or  constructive  knowledge  of 
Its  existence;  and,  fourtb,  that  the  verdict 
is  so  excessive  as  to  compel  tbe  conclusion 
that  it  Is  tbe  product  of  passion  and  prej- 
udice. Tbe  injury  occurred  at  nl^t  Feb- 
ruary, 16,  191<K  on  the  sidewalk  on  tbe  east 
side  of  Washington  street  betwem  Seventh 
and  Eighth  stre^  in  Kansas  City. 

Plaintiff,  a  stout  woman  41  years  old,  was 
walking  on  the  ridewalk  in  the  company  of 
her  husband  when  she  sten>ed  in  a  hole 
caused  by  the  absence  of  brick  that  had  be- 
come loose  and  displaced  and  feU  heavily  to 
tbe  sidewalk,  sustaining  the  Injuries  of 
which  she  complains.  Tbe  evidence  of  plain- 
tiff tends  to  show  that  the  defect  had  exist- 
ed for  more  than  three  months  and  that  the 
city  bad  been  given  actual  notice  thereof  be- 
fore the  injury  In  ample  time  to  have  re- 
paired the  place  had  reasonable  care  been 
exercised.  Before  the  Injury  plaintiff  weigh- 
ed 189  pounds,  was  strong  and  in  good 
health,  and  had  borne  three  children,  the 
youngest  of  which  was  10  years  old.  Het 
fall  produced  no  broken  bones  but  severely 
bruised  her  back  and  hips.  She  was  carried 
into  her  home  which  waa  near  by,  and  on 
the  way  exhibited  symptoms  of  severe  shock. 
She  had  a  profuse  hemorrhage  from  the 
uterus,  and  it  was  found  afterward  that  this 
organ  bad  become  retroverted  and  Inflamed, 
and  that  other  internal  organs,  the  ovaries. 
Fallopian  tubes,  and  kidneys,  were  Inflamed, 
swollen,  and  diseased.   In  addition  to  the 
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mat  pain  caused  by  9uch  coudltiou,  Incrtn- 
tlnence  of  urine  has  resulted*  The  expert 
pridence  of  plaintiff  is  to  tbe  effect  that 
this  eoDdltlon  is.  permanent,  can  be  relieved 
<Hil7  t)7  a  imijor  operation  of  tbo  ffravest  na- 
ture; and  tliat  If  unreliOTed  plaintiff  will  be 
a  hopeless  Invalid  the  remainder  of  her  life. 

Tbe  evidence  of  defendant  pictures  the 
condition  of  plaintiff  In  fkr  leas  sloon^  col- 
on, and  there  Is  expert  evidence  tending  to 
Aow  that  her  111  health  is  not  tbe  result  of 
tranmatiam  but  is  due  to  climacteric  or  or- 
eante  causes  or  to  the  ravages  of  disease. 
Defendant  endeavored  to  prove  that  plaintiff 
had  suffered  three  miscarriages  before  her 
injury,  was  in  ill  health,  and  was  nndergo- 
iDX  one  of  tbe  important  sexual  changes  pe- 
nillar  to  women.  A  deposition  of  plaintiff 
takn  by  defendant  before  the  trial  was 
rend  In  evld«ice  and  discloses  that  defend* 
ant's  counsel  Interrogated  plaintiff  about  the 
nnmber  and  ages  of  her  children  and  the 
«tate  of  her  health  prior  to  the  injurr.  In 
the  cxose-examlnation  of  plaintiff  at  the  trt- 
tl,  counsel  fw  defendant  asked,  "How  many 
miscarriages  had  you  prior  to  tbte?  A.  I 
bad  none  Q.  Didn't  yon  have  three?  A. 
No,  sir.  Q.  Never  had  any  miscarriages  prior 
to  this  accident?  A.  Never  did." 

We  quote  from  the  testimony  of  a  physi- 
cian appointed  by  the  court  to  examine 
•■lalntlff.  elicited  by  counsel  for  defendant: 
•Xow,  Doctor,  I  will  ask  you  to  state  from 
yonr  examination  of  her,  and  the  conditions 
that  you  found  there,  what  did  you  deter- 
mine aa  to  tbe  conditions  there,  and  the 
length  of  time,  and  so  on?  A.  Well,  I  found 
a  condition  that  could  come  from  a  con- 
siderable number  of  causes,  and,  as  to  the 
k'Dgth  of  time,  no  one  could  really  honestly 
say.  Q.  Did  It  look  like  It  was  one  of  long 
standing  or  not?  A.  More  than  likely  to  be. 
Q.  Tou  said  It  could  have  come  from  many 
causes.  What  were  those  causes?  A.  In- 
fiammatton  following  chlldbearlng,  miscar- 
riages, gonorrhea,  and  other  Infections  of 
tbe  womb.  Q.  Could  the  conditions  you  have 
foond  there  come  from  even  uncleanllness? 
A.  I  think  not." 

In  the  direct  examination  of  plaintiff  she 
vas  asked,  "How  many  children  have  yon? 
A.  Three.  Q.  Are  they  living?  A.  Yes,  sir. 
Q.  Are  they  single  or  married?  A.  One  of 
them  ia  married."  Defendant  objected  and 
moved  that  the  testimony  be  stricken  out. 
Ooansel  for  plaintiff  said,  "1  want  to  ask  it 
l»earlng  upon  the  condition  of  her  health." 
The  court  overruled  the  objection  and  mo- 
UoQ  and  that  ruling  is  the  subject  of  the 
first  point  urged  by  defendant  for  a  reversal 
of  the  judgment. 

[1]  The  rule  Is  well  settled  in  this  state 
that.  In  an  action  for  pensonal  Injuries,  It  is 
rererslble  error  to  permit  the  plaintiff  to 
prove  the  number  and  ages  of  the  members 
of  his  family.  Williams  v.  Railway,  123 
Mo.  573,  27  S.  W.  387;  Stephens  v.  Railroad, 
9S  Mo.  207.  0  S.  W.  080,  9  Am.  St  Bep.  33«; 


Dayharsh  v.  Bailroad.  103  Mb.  670^  15  &  W. 
554,  23  Am.  St  Rep.  900 ;  Mahaney  t.  Rail- 
road. 108  Uo.  101,  18  S.  W.  895,  The  rea- 
son of  the  rule  is  apparent  Ordinarily  such 
evidence  is  Irrelevant  to  any  Issue  In  the 
case,  and  tbo  only  pnri>OBe  it  conid  have 
would  be  to  excite  and  inflame  the  Jury  and 
thereby  to  enhance  the  assesranent  of  dam- 
ages. But  tbe  rule  should  not  obtain  In 
cases  where  such  evidence  1b  pertinent  to 
one  of  the  Issuea  contested  by  t3ie  parties. 
Defendant  tendered  the  issue  that  plaintiff*8 
condition  of  111  health  was  not  due  to  her 
Injury  but  to  the  congenital  imperfection 
and  weakness  of  her  procreatlve  organs  or 
to  some  disease.  The  attempt  to  show  that 
repeatedly  she  had  suffered  miscarriages  was 
addreraed  to  this  lasae  as  waa  Uia  expert  evi- 
dence that  her  condition  might  have  been 
caused  by  a  natural  or  diseased  affection  of 
her  organs  that  would  manifest  itself  by  the 
inability  to  bear  children.  The  facts,  if  they 
were  facts,  that  she  had  been  lu  apparent 
good  health  and  had  borne  healthy  chlldroi 
had  a  direct  bearing  on^e  Issue  we  are  dls- 
cusaing,  since  tb^  tended  to  edrow  that  her 
graltal  organs  were  normal  and  healthy  at 
tbe  time  of  ber  Injury.  Tlie  evidence  mis 
properly  admitted. 

[2]  In  bis  dosing  argument  to  the  Jury 
one  of  plaintiff's  counsel  said  in  snbstance: 
"Whenever  any  city  employ^  has  been  guUty 
of  negligence,  it  then  becomes  the  duty  of 
Mr.  Gamer,  as  the  representative  of  the  le- 
gal department  of  the  city,  to  proceed  to 
win  his  case  by  any  means  be  can."  Coun- 
sel for  the  city  said  :  "I  object  to  that  state- 
ment If  your  honor  please,  and  ask  that  the 
Jury  be  discharged  on  account  of  it"  Coun- 
sel for  plaintiff:  "What  statement?"  Coun- 
sel for  defendant:  "That  it  Is  Mr.  Gamer's 
duty  to  win  a  case  by  any  means  that  he  can 
as  being  entirely  Improper.  There  has  not 
been  any  effort  made  here  or  anything  to  In- 
dicate anything  of  the  kind."  Counsel  for 
plaintiff :  "It  seems  to  me  that  la  a  frivolous 
objection."  Counsel  for  defendant:  "X  ob- 
ject to  that  statement  that  an  objection  that 
I  make  is  a  frivolous  objection,  and  I  again 
renew  the  motion  to  discharge  the  Jury  on 
account  of  tbe  misconduct  of  both  the  Mr. 
Brewsters."   The  Court:  "Overruled." 

It  is  the  duty  of  attorneys  to  keep  their 
flights  of  eloquence  and  their  invectives  and 
Insinuations  within  the  limits  of  the  issues 
of  the  case,  and,  where  they  transgress  such 
bounds,  the  trial  court  should  administer  a 
fitting  rebuke — one  that  would  cure  the  er- 
ror. As  to  what  constitutes  a  transgression, 
something  must  be  left  to  the  discretion  and 
Judgment  of  the  trial  judge  who  hears  the 
utterance  and  can  note  its  apparent  effect 
on  the  minds  of  the  Jury.  Evidently  the 
learned  trial  Judge  did  not  think  tbe  lan- 
guage called  In  question  was  Intended  to  con- 
vey an  Insinuation  of  Impropriety  on  the 
part  of  the  counsel  for  the  defendant  or  was 
understood  by  the  Jury  as  Impugning  rcs>re- 
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benslble  conduct  Couiud  for  defendant 
was  entirely  too  senattiTe  and  too  been  to 
pnt  an  erll  oonstroction  on  an  eqireaalou 
the  context  abows  naa  Innocently  uttered. 

[I]  We  find  tbe  objection  to  tbe  first  in- 
struction given  at  the  request  of  plaintiff  is 
not  well  founded.  Tbe  Jur^  were  instructed 
that  "If  tber  find  and  believe  from  the  evi- 
dence that  tbe  defendant  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known, 
of  said  dangeroua  and  unsafe  condition  of 
said  ddewalli,  if  4he  Jury  believe  from  tbe 
evidence  that  the  condition  of  said  sidewalk 
was  dangerous  and  unsafe,  In  time,  by  the 
exercise  of  ordinary  care,  to  have  repaired 
said  sidewalk,"  etc.  This  was  a  correct  def- 
inition of  tbe  rule  which  gives  a  municipality 
reasonable  time  after  receiving  actual  or  con- 
structive knowledge  of  the  defect  in  which 
to  make  the  necessary  repairs.  Pearce  v. 
Kansas  City.  156  Mo.  App.  230,  137  S.  W. 
629;  Ballard  v.  Kansas  City,  126  Mo.  App. 
541,  104  S.  W.  1120;  Richardson  v.  Mar- 
cellue,  73  Mo.  App.  360 ;  Plummer  v.  Klilan, 
79  Mo.  App.  439;  Ball  v.  Neosho,  109  Mo. 
App.  683,  83  S.  W.  777;  Maus  v.  Sprlugfield, 
101  Mo.  613,  14  S.  W.  630,  20  Am.  St.  Rep. 
634;  Badgley  v.  St.  Louis,  149  Mo.  122,  50  S. 
W.  817;  Young  v.  Webb  City,  100  Mo.  333, 
51  S.  W.  709;  Baustlan  v.  Young,  152  Mo. 
317,  53  S.  W.  921,  75  Am.  St  Rep.  462. 

[4,  E]  We  do  not  believe  the  verdict  is  ex- 
cessive. If  plaintiff's  evld»ice  la  to  be  be- 
lieved, and  its  credibility  was  an  issue  for 
the  Jury  to  determine,  she  was  injured  In  a 
most  painful  and  serious  manner,  and  the 
consequences  of  her  Injury  are  such  that 
she  will  be  a  pain>racked  Invalid  tbe  rest  of 
her  life,  afflicted  with  an  offeuslve,  auDoyliig, 
and  humiliating  malady.  For  such  injuries 
the  assessment  of  damages  glvffii  In  tbe  ver- 
dict Is  not  too  great. 

The  Judgmmt  la  affirmed.  All  ooncor. 


SMART  V.  WABASH  E.  CO. 
(Kansas  City  Court  of  Appeals.  SfiasourL 
May  27,  1912.) 

1.  Master  ard  Skrtakt  ({  85*)— Pebsohai. 
iHJUBiEa— Euplotxb's  Liabiutt. 

Tbe  employer  does  not  insure  his  em- 
ployes acainst  dangers,  but  against  Injury  re- 
soltiiig  from  bis  negligence. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  186, 1»B.  140;  Dec.  Dig. 
I  85.*] 

2.  Mabtsb  Aim  Sxbvaut  (i  180*)^ARrT  or 
EypLOTfta— SifFLonm's  Dutt. 

An  employer's  duty  to  use  ordinary  care 
for  hifl  employes'  safety  extends  to  methods  of 
work  an  well  as  to  place  aod  instrumeutalitica 
in  vrhEch  and  with  which  they  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Gent  Dig.  H  304.  266,  276;  Dec.  Dig. 

8.  Mabteb  ahd  Sbbvant  ($  135*)- Ihjtjbt  to 
Emplot£— Neouobuci^-Geniibal  Usage. 
Negligence  of  an  employer  In  ordering 
wOTk  done  In  a  parUcnlar  manner  cannot  be 


inferred,  where  It  appears  Uiat  radi  method 
conformed  to  general  usage. 
[R6.  Note.— For  other  cases,  see  Blaster  uid 

I Y35 "l*  ^* 

4.  Mabteb  ahd  Ssbvant  (|  286*)— Iwjttbt 

TO  EUPLOTfi— NEQUQEnCE— EVIDENOK— Sur- 

ncrENcr. 

In  an  action  againit  a  railroad  company 
for  injury  to  a  freight  truckman  while  assist- 
ini;  in  loading  a  switch  frog,  which  weifched 
2,000  pounds,  field,  under  the  evidence,  a  jury 
question  wbetber  the  company  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Master  aod 
Servant.  Cent  Dig.  1001,  1006,  1010-1050: 
Dec.  Dig.  I  288.*] 

5.  Masteb  Ann  Sebvakt  (|  289*)— Irjubt  to 

ElffLOTfi  —  CONTBIBDTOBT  NlOUOBKCX  — 

Jubt  Question. 

In  an  actiun  against  a  railroad  company 
for  injury  to  a  freight  truckman  received  while 
UBftisting  in  loading  a  switch  frog,  which 
weighed  2,000  pounds,  AeM.  unt^er  the  evidence, 
a  jury  question  whether  plaintiff  was  guilty  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Sl  1089-1182;  Dec  Dig.  S 
289.*] 

6u  TbIAI,  (5  251*)— lHSTBTT0TI0H»-C01TK>BM- 

iTT  TO  Pleading. 

In  a  personal  injury  action,  wherein  plain- 
tiff pleaded  an  expense  of  $25  for  medicines, 
etc.,  it  was  reversible  error  to  allow  a  recovery 
on  that  item  without  restriction  as  to  amount, 
where  his  evidence  tended  to  show  that  th« 
item  exceeded  ttiat  amount 

[Ed.  Kotew— For  other  cases,  see  Trial,  Cent 
Dig.  tS  587-^95;  Dec.  Dig.  {  251.*] 

7.  Appeai.  akd  Ebsor  (1  1140*)— GUUB  OF 

Ebbob  bt  REMrrriTna. 

In  a  personal  injury  action,  error  in  lim- 
iting recovery  on  an  item  to  the  amount  plead- 
ed cannot  be  cured  by  ordering  a  remittitur, 
where  the  effect  of  the  error  on  the  Jury  is  not 
ascertainable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  446:^-4478;  Dec.  Die  I 
1140.*] 

a  Trial  (|  251*)— Instbuotions— Co2iFouf- 
ITY  TO  Pleading. 

In  a  personal  injury  action,  an  instruction 
authorizing  recovery  for  permanency  of  Injury 
is  erroneous,  where  the  petition  does  not  suf- 
ficiently allege  such  permanency. 

SM.  Note.— For  other  cases,  see  Trial,  Cent 
.  H  5S7-fiS5;  Dec.  Dig.  |  261.*] 

Appeal  from  CHrcult  Conr^  Jackson  Coun- 
ty; W.  O.  Thomas,  Judge. 

Action  by  Coratilus  J.  Smart  a^inst  the 
Wabash  Railroad  Company.  Judgment  for 
ptaintifr,  and  defendant  appeals.  Reversed 
and  remanded. 

J.  li.  Mlnnls,  of  St  Louis,  and  Sebree,  Con- 
rad &  WendorCf,  of  Kansas  City,  for  appel- 
lant   Hughes  ft  Whitsett,  of  Kanaas  City. 

for  respondent 

JOHNSON,  J.  Plaintiff,  a  truckman  em- 
ployed In  defendant's  frelghthouae  in  Kansas 
City,  received  personal  injuries  while  In  the 
discharge  of  the  duties  of  bis  employment, 
and  alleges  that  his  injuries  were  caused  by 
n^Iigence  of  defendant  The  answer  con- 
tains a  general  denial  and  pleas  of  assumed 
risk  and  contributory  negligence.  The  cause 
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la  ben  on  ttw  amteal  of  def mdant  from  a 
jndsment  ctf  |000  reoorat^d  by  plaintiff  In 
the  cireidt  conrt 

The  Injviy  oceorred  In  the  afternoon  vt 
Deorailier  27,  1900,  on  fhe  loading  dock  or 
platform  at  defendant's  frelfftat  depot  The 
platform  ran  east,  and  weat  on  the  north  aide 
of  the  warehonse.  and  a  bonse  tnudc  ran 
alons  the  north  aide  lit  the  platform.  VnS^t 
cars  were  standing  on  the  track,  and  the 
of  tmAmm  of  ^leh  plaintiff  was  a 
member  was  employed  In  transferring  a 
FwitcA  frog  teem  a  flat  ear  to  a  box  car.  TbB 
tng  was  le  fleet  Umg,  and  weighed  2,000 
pounds.  TbB  gang  nnder  the  anperrlslon  of 
a  check  derk  or  for«nan  moved  tbs  frog 
from  the  flat  car  to  the  platform.  loaded  It 
Iragthwlse  on  an  ordinary  two-wheeled  truck, 
and      pnahlng  and  palling  the  fn^  moved 
to  westward  on  the  platform  towards  tiie  box 
car.   The  track  was  mly  six  feet  loiv,  and 
was  placed  nnder  the  middle  of  tng. 
The  door  of  Qie  box  car  was  abont  eltlit 
feet  wide,  the  floor  of  the  car  was  approxl- 
mately  aix  InChea  higher  than  the  platform, 
and  there  was  a  distance  of,  i>erfaaps,  a  foot 
between  the  platform  and  the  car.  'A  flat 
piece  ot  boiler  iron  three  feet  square  was 
aeed  as  a  bridge  over  this  space.  On  acconnt 
of  the  length  of  the  frog,  the  only  way  in 
whlcb  it  esnld  be  placed  Inside  the  car  was 
to  take  it  ttroqeh  the  door  in  sndi  a  posi- 
tion that  the  line  of  the  frog  was  on  an  acato 
antfe  with  tlie  doOTidlL  It  was  the  purpose 
of  the  foreman  to  wlieel  the  load  Into  tlie 
«ar  over  the  sheet  iron  bridge  on  sncta  angle, 
and  to  do  this  be  had  the  bridge  placed  in 
line  with  the  frog  and  track,  and  directed  the 
men  to  posh  thp  load  ahead  so  that  the 
wberis  of  the  track  wonld  ran  op  the  bridge 
into  the  car.  In  obedlaice  to  an  order  of  the 
foranan,  plaintiff  went  Into  the  car  to  pull 
on  and  to  cim^l  the  forward  aid  of  the 
frog,  and  was  thus  engaged  when  he  was 
Injared.  Hie  bridge  placed  In  the  manner  d» 
scribed  waa  on  an  acate  angle  with  the  door- 
sllL  and  therefore  did  not  rest  squarely  nor 
firmly  elthor  m  the  {datform  or  tiie  doorsiU. 
The  right-hand  comer  of  the  platform  end 
was  tilted  np  seraial  indies,  and  on  accoant 
of  this  elevation,  wblch  rendered  the  bridge 
ODStable  and  Insecare,  the  right  whed  of 
the  tmdC,  Instead  of  rannlng  onto  the 
bridge,  poshed  It  forward,  and  the  wheel  ran 
iM  the  eSse  ot  the  platform,  caaslng  the  frog 
to  fall  oa  plaintilTs  foot  and  Injnre  It.  The 
platfrnn  was  icy.  and  platnttfl  contoids  Its 
slippery  condition  whanced  the  danger  of 
the  method  of  doing  the  work  parsned  by 
the  foreman. 

There  are  three  charges  of  n^gence  In 
tbe  petition,  vis.:  First,  that  the  two-wheeled 
short  trade  was  not  a  reasonaMe  safe  -ap- 
Idtance  for  moving  a  load  ot  that  kind  Into 
tbe  car;  second,  pladng  the  bridge  on  the 
angle  described,  and  not  secnring  It  by  cleats 
or  stays,  waa  not  an  act  of  reasonable  care; 
and,  third,  attempting  to  roll  tbe  load  throngh 


the  door  over  a  bridge  so  placed  waa  not  a 
reasonably  safe  mrthod  of  doing  the  waft. 

(1,11  The  princ^nal  oontenttm  of  defendp 
ant  Is  that  the  conrt  erred  in  not  peremptori- 
ly directing  the  Jary  to  retam  a  verdict  in 
Its  Cavor.  Coimsil  a^ae  that  the  evidence 
does  not  aocase  defendant  of  any  negllgmt 
breadi  itf  a  duty  It  swed  plaintiff,  bat  shows 
that  the  Injary  was  one  ot  th»  natoral  risks 
of  the  onployment— a  risk  assomed  by  plain- 
tiff. There  waa  no  dtfect  in  any  of  tbe  ap- 
pliances emph^ed  In  moving  the  frog  into 
the  car.  The  tra<^  was  of  a  type  genvally 
used  In  railroad  freight  dwots,  and  a  sqoare 
of  sheet  Iron  Is  the  appliance  In  common  nse 
for  brMglng  the  space  between  platforms  and 
cars  being  loaded  or  onleaded.  And  it  may 
be  conceded  that  Oie  method  of  tracking 
heavy  loads  over  such  bridges  without  dent- 
ing or  otherwise  fastening  the  bridges  has 
tbe  aiqwoval  of  gmoal  usage.  The  master 
does  not  Insure  bis  servant  against  dangers, 
bat  against  bis  own  nei^lgettc&  Ghriamer  v. 
Tdephtme  Co.,  lOf  Ho.  189,  02  S.  W.  378,  0 
L.  R.  A.  (N.  S.)  482.  Tbe  dutT  of  the  mas- 
ter is  to  exercise  ordinary  care  towards  his 
servant,  and  this  duty  idates  to  methods  of 
work  as  wdl  aa  to  place  and  inatmmeatali- 
tles  in  whidi  and  with  which  to  do  the  work. 
Where  the  servant  while  In  the  exercise  of 
reasonable  care  and  In  tbe  pwfOrmance  of 
his  duty  of  obedience  is  Injtired  In  conse- 
Voence  of  a  negUgeut  and  unusual  method  of 
work  ordered  by  tbe  master,  the  latter  is 
liable^  notwithstanding  he  has  provided  a 
roasmmbly  satb  place  and  reasonably  safe 
tools  and  appUances.  Kane  v.  Falk  Co.,  93 
Mo.  App.  209;  Cunningham  v.  Journal  Co., 
96  ICo.  Appn  loc  dt  61,  68  S.  W.  602. 

[S]  But  negllgoice  of  tfie  master  In  order- 
ing the  woric  done  in  a  certain  mannw  cannot 
be  Inftared  where  it  appears  Uiat  sndi  meth- 
od was  according  to  general  usage.  "No  Jury 
can  be  permitted  to  say  that  the  usnal  and 
ordinary  way  commonly  adopted  by  those  In 
tbe  same  buslnees  la  a  negl^^t  wny  for 
which  UaUUty  «haU  be  imposed."  Coin  v. 
Lounge  Co.,  222  Ha,  loc  dt  006^  121  a  W. 
6,  26  L.  B.  A.  (K.  8.)  1170^  IT  Ann.  Cas. 
888,  and  cases  cited. 

[4]  Following  these  rales,  we  cannot  say 
tbe  evidence  of  plaintiff  will  support  a  rea- 
sonable Inference  of  negl^ence  on  i;he  part 
of  defendant,  unless  It  discloses  that  tbe 
metitod  of  loading  the  frog  directed  by  the 
fraeman  was  nnnsaal,  less  safe  than  the 
usual  method,  and  not  reastmably  aafe  under 
all  the  drcnmstances  of  the  situation.  There 
la  evidence  in  the  record  Introduced  by  de- 
fendant whldi  tends  to  show  that  the  fore- 
man adopted  the  usual  method  employed  in 
such  Instances,  but  we  think  this  eridence  is 
fully  met  by  other  evidence  tiiat  suKtorto  a 
reasonable  inference  of  negUgence.  In  our 
opinion  the  thcta  ot  this  case  afford  a  strik- 
ing example  of  an  improper  and  negligent 
use  of  reasonably  safe  ai^liances.  To  set  the 
bridge  askew  so  that  oaSj  one  corner  rested 
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on  the  slippery  platform,  and  tben  to  at- 
tempt to  push  the  small  wheel  of  the  heavi- 
ly loaded  and  tottering  truck  over  the  raised 
comer,  was  to  proceed  In  violation  of  plain 
physical  law.  It  is  difficult  for  the  percipient 
mind  to  conceive  of  any  other  result  follow- 
ing such  an  act  than  the  pushing  forward  of 
the  bridge  and  the  falling  of  the  wheel  into 
the  gap  between  the  platform  and  the  car. 
The  jury  were  entitled  to  draw  the  inference 
that  such  a  method  was  not  one  approved  by 
common  usage.  The  common  methods  of 
ordinarily  careful  and  prudent  men  do  not 
fly  in  the  face  of  physical  laws  in  a  way  to 
retard  the  work  and  to  endanger  the  safety 
of  the  workmen.  It  is  idle  to  say  that  the 
frog  which  had  to  be  inserted  into  the  car 
at  an  acute  angle  to  the  door  could  not  be 
moved  In  any  other  manner.  There  was  no 
necessity  for  using  a  truck  and  certainly 
none  for  running  the  truck  over  the  edges  of 
the  platform.  Tor  that  is  what  the  orders  of 
the  foreman  amounted  to.  For  all  practical 
purposes,  the  bridge  as  placed  was  useless 
and  might  just  as  well  have  been  cast  aside. 
The  foreman  had  rollers  used  in  unloading 
the  frog  from  the  flat  car,  and  could  have 
used  rollers  to  run  it  into  the  box  car.  It 
appears  that  in  his  anxiety  to  save  time  he 
chose  a  method  that  was  speedy,  but  not 
reasonably  safe. 

[t]  These  considerations  suggested  by  the 
evidence  of  plaintiff  support  the  action  of 
the  trial  court  In  sending  the  case  to  the 
Jury.  The  conclusion  is  reasonable  that  the 
injury  was  due  to  negligence  of  the  foreman, 
and  not  to  an  assumed  risk.  We  do  not  And 
that  plaintiff  was  guilty  in  law  of  contribu- 
tory negligence.  He  was  doing  the  work  as- 
signed htm  by  the  foreman  to  whom  be  owed 
the  duty  of  obedience.  To  be  within  the 
confines  of  reasonable  care,  he  was  not  re- 
quired by  the  rules  of  law  to  refuse  obedience 
to  the  master,  unless  the  orders  of  the  lat- 
ter would  subject  him  to  obvious  and  immi- 
nent danger.  The  inferiority  of  the  serv- 
ant's position  compels  him  to  rely  on  the 
judgment  and  care  of  the  master  In  respect  to 
those  dangers  and  risks  that  are  not  Inherent 
to  the  service,  and  which  the  servant  while 
acting  within  the  hounds  of  his  duty  to  his 
niAster  cannot  avoid  by  the  exercise  of  rea- 
sonable ^;are.  The  conduct  of  plaintiff  in  its 
relation  to  the  injury  was  an  issue  of  fact  for 
the  jury  to  determine.  The  demurrer  to  the 
evidence  was  properly  overruled. 

[I,  7]  Plaintiff  allied  in  the  petition  that 
as  a  result  of  the  injury  he  "has  been  at  an 
expense  for  medicines  and  medical  services 
in  the  sum  of  $26.00."  His  evidence  tends 
to  show  that  such  expenses  Incurred  by  him 
exceed  the  amount  alleged.  The  Instruction 
on  the  measure  ot  damages  allowed  a  re- 
covery on  these  items  wtthont  restriction  as 
to  amount.  This  was  reversible  error.  Sneb 
damages  are  special,  must  be  specially  plead- 
ed, and  the  recovery  should  be  limited  In  the 


instructions  to  the  sum  allegiad.  We  have 
DO  means  of  ascertaining  tbe  effect  of  the 

error  on  the  jury,  and  therefore  cannot  cure 
It  by  ordering  a  remittitur.  Btyston-Spencer 
V.  Railroad,  152  Mo.  App.  118,  132  S.  W.  117.5: 
Smdot  V.  Kansas  City,  194  Mo.  513,  92  S.  W. 
363;  Tinkle  v.  Railroad,  212  Mo.  445,  110  S. 
W.  1086. 

[I]  Further,  we  find  the  instruction  was  er- 
roneous in  authorizing  the  assessment  of 
damages  on  the  finding  that  tbe  Injury  la 
permanent  The  petition  does  not  sufficiently 
allege  the  permanency  of  the  injury,  and 
therefore  ccmtalns  no  basis  for  such  Instrac- 
Uou. 

Tbe  judgment  is  reversed,  and  the  cause 
remanded.   All  concur. 


WARD  V.  KEIXOGG  et  bL 

(Kansas  City  Court  of  Appeals.  Missoori. 
May  27,  1912.) 

1.  NEOLtQBNCl   (I  2*)  —  LiABiurr  AS  De- 
PBNDEKT  ON  DUIT  TO  PLAINTIFF. 

There  can  be  no  recovery  for  injuries  from 
negligence,  and  not  from  wanton  or  willful 
wrong,  where  there  is  no  duty  owed  to  the  Id- 
Jured  party  by  tbe  party  to  be  charged. 

[Ed.  Note.— For  other  cases,  see  NegUgence, 
Cent  Dig.  fg  3.  4;  Dec  Dig.  {  2.*] 

2.  Municipal  CoBPoaATioNS  (8  668*)— Side- 
walk—Rights  OF  PaOPERTT  OWNKai. 

Since  the  owners  of  a  city  lot  owned  the 
land  in  front  of  it  to  the  middle  of  the  street 
subject  to  the  public  easement,  they  had  the 
right,  subject  to  reasonable  public  regulation, 
to  place  a  baaement  stairway  in  the  sidewalk 
space. 

[Ed.  Note.— For  other  cases,  see  Mnnldpal 
Corporations,  Cent.  Dig.  }  1444;  Dec  Dig.  { 

068.*] 

3.  Municipal  Oobpobationb  (8  671*)— Side- 
walks—Duty  ow  Pbopkbtt  Owneb. 

A  city  property  owner,  who  places  a  base- 
ment stairway  in  the  sidewalk  space,  owes  to 
the  public  in  general  a  common-law  duty  to 
safeguard  the  opening  in  a  way  to  prevent  it 
from  being  a  menace  to  them. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1447-1460:  Dec. 
Dig.  {  671.*] 

4.  Municipal  Cobpobations  {J  671*) — Iir- 
JURT  FBOM  Defective  Pbeiitsb»— Assvuf- 

TiON  op  Risk. 

Where  plaintiff  left  the  sidewalk  to  make 
an  inquiry  and  started  down  a  basement  stair- 
way whi<m  was  placed  in  the  sidewalk  space, 
she  was  a  mere  trespasser  or  licensee  and  not 
an  invitee,  and  hence  took  the  premises  as  she 
found  them,  barring  wanton  or  intentional 
wrong  or  active  negligence  by  the  owner  or 
occupant  of  the  building,  and  assumed  tbe 
risk  of  any  injury  whicb  might  result  from  the 
condition  of  the  stairway. 

[Ed.  Note. — For  other  casea,  see  Municipal 
Corporations,  Cent  Dig.  If  1447-1450;  Dec. 
Dig.  I  671.*] 

i4>peal  from  Circuit  Court,  Ja<^aott  Ooun- 
ty ;  E.  B.  Porterfleld,  Jndfe. 

Action  by  Lntle  Ward  against  Perrterine 
Scott  Kellogg  and  others.  From  a  judgment 

for  defendants,  plaintiff  appeals.  Affirmed. 


*For  otber  casea  see  ume  topic  ana  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexn 
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Alden  B.  Henry  and  Lawrence  Fulton,  for 
appellant  McCune,  Harding,  Brown  &  Mur- 
phy, for  reepondents. 

JOHNSON,  J.  The  circuit  court  sustain- 
ed a  demurrer  to  plaintiff's  petition  on  the 
ground  that  It  falls  to  state  a  cause  of  ac- 
tion, and,  on  the  refusal  of  plaintiff  to 
tmoid,  rendered  Judgment  for  defendants. 
Plaintiff  ai^aled  and  argues  la  her  brief 
that  her  petition  states  a  good  cause.  She 
alleges  that  she  sustained  personal  Injuries 
in  consequence  of  defendants'  failure  to 
maintain  In  a  reasonably  safe  condition  a 
stairway  leading  to  the  basement  of  a  build- 
ing owned  by  defendants  and  occupied  by 
:hetr  tenant,  who  conducted  a  barber  shop 
therein.  The  building  fronts  on  Delaware 
street,  one  of  the  public  streets  of  Kansas 
City,  and  is  In  the  business  district  The 
stairway  from  the  street  to  the  basement  is 
In  the  sidewalk  space.  It  la  not  all^^  that 
the  opening  for  the  stairway  was  not  prop- 
erly guarded  for  the  protection  of  pedestri- 
ans traTellng  aa  the  rtdewaUc,  but  It  is  al- 
leged that  the  steps  of  the  stairway  which 
were  of  marble  were  In  a  defective  and  dan- 
gerous condltlMi  to  those  using  them  for 
ingress  and  egress  to  and  from  the  barber 
shop.  A  brother  of  plaintiff  was  employed 
hi  another  barber  shop  on  Delaware  street, 
aad,  not  knowing  the  place  of  his  employ- 
mmt,  plaintiff  starte^  into  the  barber  shop 
Id  dciaidants'  building  to  inquire  the  where- 
abouts of  her  brother.  She  left  the  sidewalk 
and  was  going  down  the  stairway,  when  she 
tripped  or  stumbled  on  one  of  the  defectlire 
st^  and  fell,  rectivlng  tlie  Injuries  for 
which  she  seeks  redress. 

[1]  These  are  the  material  facts  of  the 
case,  and  the  aoestlon  for  our  determination 
Is  whether  or  not  these  facts,  omsidered  in 
the  light  most  friendly  to  the  cause  of  ac- 
tion asserted  by  plaintiff,  show  that  her  In- 
jory  was  the  result  of  negligence  of  defend- 
ants. Negligence  la  a  breach  of  duty,  and, 
imlesB  It  should  be  said  that  defendants 
owed  some  do^  to  plaihtiff  which  they 
negligently  failed  to  perform,  there  can  be  no 
recovery  In  this  action,  since  the  gravamen 
uf  plaintUTs  cause  la  not  a  wanton  or  will- 
fol  wrong,  bat  a  negligent  breach  of  ^ty. 

II]  We  shall  assume  for  argument  tlutt 
ibe  duty  of  defmdants,  the  owners  of  the 
premises,  with  respect  to  the  maintenance  of 
the  Btainray  in  a  reasonably  safe  condi- 
tion for  the  use  of  persons  going  In  and  out 
of  the  basement,  was  the  same  as  the  duty 
of  the  tenant,  and  shall  proceed  to  inquire 
Into  the  nature  of  that  common  duty.  De- 
foklants  owned  the  land  In  front  of  their 
premises  to  the  middle  of  the  street,  subject 
U>  the  poblic  easanent,  and,  subject  to  rea- 
■onable  municipal  and  public  control  and 
regulation,  had  the  right  to  place-  the  base- 
■Doit  stairway  In  the  sidewalk  space.  .Gor- 
don V.  Peltser,  56  Mo.  App.  S8Q. 

IS]  The  ordinance  pleaded  in  the  petition 


did  not  forbid  such  use  of  the  sidewalk,  but 
only  regulated  It  to  the  end  that  such  open- 
ings should  be  guarded  In  a  manner  to  pro- 
tect travelers  using  the  sidewalk  against 
danger  of  Injury,  The  ordinance  was  merely 
declaratory  of  the  rules  of  common  law  ap- 
plicable to  such  cases.  Defendants  owed  the 
duty  of  reasonable  care  to  users  of  the  side- 
walk to  safeguard  the  opening  In  a  way  to 
prevent  It  from  becoming  a  menace  to  them. 
Had  plalntUTs  Injury  resulted  from  a  breach 
of  such  duty,  there  oould  be  no  reasonable 
question  of  her  right  to  recover  her  damages 
In  an  action  against  the  owner  of  the  prem- 
ises. Stoetzele  v.  Swearingen,  90  Mo.  App. 
588;  Powers  v.  Ins.  Co.,  91  Mo.  App.  55; 
Mancuso  r.  Kansas  City,  74  Mo.  App,  13S. 

[4]  But  plaintiff  was  not  injured  while 
using  the  public  sidewalk.  True,  the  place 
of  her  fall  was  tn  the  sidewalk  space ;  but 
she  had  left  the  sidewalk  and  was  proceed- 
ing down  a  stairway  lawfully  maintained  by 
defendants  in  that  iHace  as  an  adjunct  to 
their  building.  The  stairs  were  a  private, 
not  a  public,  way,  and  wwe  provided  for 
the  use,  not  of  the  public,  but  of  t±ie  in- 
vltees,  express  or  implied,  of  defendants  or 
their  tenant.  Persons  nsliis  the  stairway  on 
audi  Invitation  were  entitled  to  the  protec- 
tion of  reasonable  care  on  tlie  part  of  de- 
fendants to  maintain  the  steps  in  a  reason- 
ably 8afi»  condlUon  tor  sudi  use.  Defend- 
ante  owed  no  such  duty  to  trespassers  or. 
bare  licensees.  Such  users  of  the  property 
of  others  take  the  property  as  tlKy  find  it. 
atid  the  owner  or  occui^er  owes  them  no 
other  duty  than  that  of  abstaining  from 
wantonly  or  wHlfnlly  injuring  them.  As  Is 
said  by  the  Supraue  Court  in  Olaser  t. 
Rothschild,  221  Mo.  180.  120  S.  W.  1,  22  L. 
B.  A.  (N.  S.)  104B,  17  Ann.  Cas.  576:  "The 
general  rule  is  that  the  owner  or  occupier 
of  pranisea  Ues  under  no  duty  to  protect 
those  from  injury  who  go  upon  the  premises 
as  Tolunteers  or  mwely  with  his  express  or 
tacit  permisslott  from  motives  of  curiosity  or 
private  convenience  In  no  way  connected 
with  business  or  other  relations  with  the 
owner  or  occupier,  Ha^reaves  t.  Deacon, 
26  Mich.  1;  Benson  v.  Baltimore  Traction 
Co.,  77  Md.  635  [26  AU.  0T3.  20  L.  B.  A.  714. 
SO  Am.  St  Rep.  436];  Railroad  t.  Slaughter, 
167  Ind.  330  [79  N.  E.  180,  7  L.  R.  A.  (N. 
S.)  697,  110  Am.  St  Rep.  003],  and  cases  cit- 
ed. See,  also,  arguendo,  O'Brloi  t.  Steel 
Co.,  100  Mo.  U2  [IS  S.  W.  402,  18  Am.  St 
Rep.  536];  Olaser  t.  Rothschild,  106  Mo,  App. 
418  [80  S.  W.  882];  KeUy  v.  Benas,  217  Mo. 
1  [116  8.  W.  557,  20  L.  R.  A.  (N.  S.)  003]. 
A  bare  licensee  (barring  wantonness  or  some 
form  of  intentional  wrong  or  active  negli- 
gence by  the  owner  or  occupier)  takes  the 
premises  as  he  finds  than." 

Plaintiff  was  not  using  the  stairway  on 
Imidled  invitation.  She  was  not  going  into 
the  barber  shop  on  any  business  except  her 
own  private  business,  in  which  neither  de- 
fendants nor  their  tenant  bad  erm  the  most 
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remote  Interest  She  waa  a  mere  licensee, 
and  defendants  did  not  owe  ber  the  duty  of 
reasonable  care.  The  learned  trial  Judge, 
In  sustaining  the  demurrer  to  the  petition, 
took  a  correct  view  of  the  law  of  the  case. 
The  jDdgment  Is  afflrmed.  All  cmcor. 


CUNNINGHAM  T.  ATTERBUBT. 

(Kansas  Cltr  Court  of  Appeals.  MissonrL 
May  27,  1912.    Rehearing  Denied 
June  17,  1912.) 

1.  Replevin  8*)— Right  to  Rbooveb. 

In  replevin  for  a  bouse,  constructed  by 
plaintiff,  tenant  ou  a  (arm,  It  was  error  to 
refuse  to  Instruct  that  if  it  was  agreed  that 

Elaintiff  was  to  sarrender  the  farm  with  the 
ouse  on  surrender  to  him  of  a  note  and  a 
cash  payment,  and  the  note  was  surrendered 
and  the  cash  paid,  and  plaintiff  signed  a  receipt 
containing  the  agreement,  and  it  waa  delivered 
to  an  agent  for  the  other  party,  pIsintiCF  could 
not  resover,  though  he  subm-ou^rHy  ohtn;n*id 

EDssesaion  of  the  receipt  and  made  an  Inter- 
neation  by  which  he  reserved  the  house. 
[Ed.  Note.~J?'or  other  case 8,  aee  Ueptevin, 
Gent  Dig.  SS  45-68;  Dec  Dig.  }  8.*] 

2.  GoRTBACTs  (S  93*)— -Mistake. 

In  replevin  for  a  house  constracted  by 
plaintiff  as  a  tenant  on  a  farm,  and  claimed  by 
defendant  under  a  compromise  agreement 
whereby  plaintiff  surrendered  the  farm  includ- 
ing the  house,  it  was  error  to  Instruct  that  if 
plaintiff  understood  that  In  the  settlemeut  he 
was  reserving  the  house,  and  if  the  owner's 
agent  had  notice  that  such  was  plaintiff's  un- 
derstanding, and  the  owner  permitted  the  set- 
tlement to  be  made  without  disclosing  to  plain- 
tiff that  he  had  a  different  onderstan^ng,  plain- 
tiff's understanding  became  the  contract  of  the 
parties. 

[E<d.  Note.— For  other  cases,  see  Contracts, 
Gent.  Dig.  Si  415-418;  Dee.  Dig.  S  93.*] 

8.  RkFLETIN  a  71*)— EVIDDTCOB— ADHiaaiBIXr 

ITT. 

In  replevin  for  a  bouse  constracted  by 
plaintiff  as  tenant  on  a  farm,  and  dalmed  hy 
defendant  under  a  compromise  agreement 
whereby  plaintiff  surrendered  the  farm  includ- 
ing the  house,  it  was  error  to  refuse  to  permit 
defendant  to  show  that,  after  plaintiff's  receipt 
under  the  settlement  bad  been  made  and  de- 
livered, and  he  procured  possession  of  it  again 
and  made  an  interlineation  reserving  the  house, 
defendant  refused  to  accede  to  the  interlinea- 
tion, 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  SS  285-291;  Dec.  Dig.  }  71.*] 

Appeal  from  Olrcalt  Court,  Linn  County; 
Fred  Lamb,  Judge. 

Action  by  J.  L.  Cunningham  against  H.  C. 
Atterbnry.  Judgment  for  plalutlff,  and  de- 
fendant appeals.   Reversed  and  remanded. 

O.  F.  Libby,  of  Laclede,  and  A.  W.  Mul- 
lins,  of  Linnens,  for  appellant  J.  A.  Collet 
of  Mendon,  and  Bresnehen  ft  West  of  Biook- 
fleld,  for  respondent 


BROADDUS.  P.  J.  Replevin  for  a  house. 
In  the  year  1907.  and  for  several  subsequent 
years,  Simon  Schreiber  owned  a  farm  iu 
Chariton  conn^,  during  which  time  the  plain- 
tiff, by  the  permission  of  Schreliier,  erected 


a  small  house  on  the  farm  for  his  use  and 
benefit  while  he  occupied  and  cultivated  the 
land.  This  bouse  was  to  be  and  remain  the 
plaintiffs  property  with  the  prlvllese  to  re- 
move the  same.   By  an  arrangranent  between 
Schrell>er  and  the  plaintiff,  the  latter  pnt  tn 
about  90  acres  of  the  farm  In  wheat  in  the 
faU  of  1910.    Schreiber  furnished  9100  to 
buy  the  seed  wheat  to  be  sown;  the  agree- 
ment  being  that  the  wheat  to  be  raised  was 
to  be  divided  equally  between  the  two,  suid 
the  plaintiff  to  do  all  the  worlc  and  Incur  all 
the  expense  In  (ratting  In  and  harvesthv  the 
crop.   On  Decnnber  12,  1910,  Schreiber  sold 
the  land  In  question  to  the  defendant  Atter- 
bury.  and  vras  to  give  him  possession  at  the 
same  in  the  March  following.  The  plalnticr  re- 
fused to  snrrrader  his  possession,  clalmins 
that  he  had  the  right  to  such  possession  for 
the  year  1911.  There  were  futile  efforts  made 
between  plaintiff  and  SchrtfbO'  to  compro- 
mise their  dispute  as  to  the  rl|^t  of  plaintiff 
to  the  possession  of  the  land,  and  lneiden> 
tally  other  matters.  Afterwards,  the  def^id- 
ant  agreed  with  Bcbreibar  that  he  might 
lease  the  form  to  plaintiff  for  the  year  1911, 
and  that  be  would  accept  audi  lease  In  Hen 
of  possession.    Schndber,  who  lived  In  an- 
other state,  came  to  Mendon  on  the  2Tth  of 
February,  1911,  and  undotook  to  moke  a 
settlement  with  plaintiff.    In  tlie  negotia- 
tions Schreiber  offered.  In  the  presence  of  de- 
fendant to  lease  the  farm  to  plaintiff  for  the 
year  commencing  Mardi  1.  1911.  This  offer 
plalutlff  refused  on  the  ground  that  be  had 
all  the  lease  he  wanted.   Howevu*,  plaintiff 
and  Schreiber  finally  agreed  on  a  settlement ; 
but  it  la  a  matter  of  dispute  as  to  some  of  Ita 
terms.   One  witness  testified  that  plaintiff 
said  to  Schreiber,  "You  give  me  $375  and 
my  note,  and  I  wilt  give  you  possession  of 
everything."  or,  as  testified  to  by  defendant 
plaintiff  said:      have  just  one  proposition 
to  make,  and  I  am  going  to  quit  I  will  take 
$376,  and  you  turn  over  my  note,  and  I  will 
release  everything  and  turn  the  form  over  to 
you,  everything  on  the  farm,  and  quit" 
Schreiber  concluded  to  accept  plaintUTs  prop- 
osltlon  and  directed  Mr.  Stewart,  a  banker 
who  was  present  to  close  up  the  business 
with  plaintiff  and  pay  him  the  ¥375  and 
take  a  receipt   In  writing  the  receipt  Mr. 
Stewart  omitted  to  mention  Uie  note.  Plain- 
tiff called  attention  to  the  omis^on  and  said 
he  would  not  sign  the  receb>t  without  his 
note.    Stewart  got  It  from  Schreiber.  who 
was  not  Just  present  at  that  time,  and  turn- 
ed it  over  to  plaintiff,  who  thereupon  pnt  It 
Into  his  pocket  and  signed  the  receipt  Mr. 
Stewart  picked  It  up  and  placed  It  on  the 
counter  inside  of  the  railing  of  the  bank. 
Shortly  after,  plahitlff  asked  Stewart  io  let 
him  see  the  receipt   After  getting  It  back, 
he  took  out  of  his  pocket  a  fonntota  pen, 
and  said,  "I  don't  know  that  It  wUl  be  legal, 
but  I  am  going  to  toke  a  shot  at  It**  and 
thereupon  he  insertpd  these  words, '  "except 
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right  to  ranoTB  belonglngB  and  harvest  wheat 
BOW  on  premises."  The  credit  was  glTen  to 
plaintiff  for  the  $375  In  the  bank,  bnt  the 
deposit  slip  was  not  delivered  to  plaintiff 
aatil  after  he  bad  made  the  inteillneation. 
Plaintiff's  evidence  Is  somewhat  dUEermt. 
He  testified  that  there  was  no  agreement 
that  be  was  to  release  his  claim  on  the 
irlieat  or  the  hoase.  It  la  to  be  fairly  in- 
ferred from  what  he  testified  to  that  he 
signed  tile  receipt  and  made  the  Interlinea- 
tion mentioned  afterwards.  And  It  stands 
practically  admitted  that  plaintiff  handed 
tbe  receipt  to  Stewart  after  he  had  signed 
It,  and  that  be  th^  asked  permission  to  see 
It,  whereupon  Stewart  handed  It  bade  to  htm, 
and  be  tben  made  the  Interlineation  wltti  a 
foontaln  pen  ttiat  he  took  out  t)t  his  pocket 
He  tesUfled  that  Victor  Boring  then  took 
the  rec^)t  ontslde  to  Sdirdber  and  returned 
with  tbe  statement  that  It  was  all  right  De> 
fendant  offered  to  prove  that,  when  the  re- 
ceipt was  presrated  to  Sdirelber  with  the 
the  Interlineation,  he  repudiated  It  Upon 
the  objection  of  plaintiff  the  offer  was  re- 
fused. There  was  other  evidence  pro  and 
KRi.  but  we  beUere  we  have  stated  eofilclent 
toe  a  proper  understanding  of  the  questkms 
at  iBsoe  on  tbe  appeal.  The  finding  and 
jn^ment  were  for  plalnUff,  and  defoidant 
appealed. 

[1]  Among  the  asslgnmoita  of  errors  Is  tbe 
aetton  of  tbe  court  lu  refusing  to  Instmct 
tbe  Jury  as  requested  by  defendant  In  his 
higtrDCtlon  No.  3,  which  reads  as  follows: 
If  tbe  jury  bellere  and  find  from  the  erl- 
doioe  that  oa  the  27th  day  of  February,  1911. 
tbe  plaintiff^  J.  L.  Cunningham,  and  Simon 
Sdirdber  made  and  entered  Into  a  settlement 
whereby  the  said  Scbrelber  paid  to  tbe  said 
Cunningham  the  sum  of  $375,  and  also  sur- 
rendered to  said  Onnnli^fham  a  note  for  the 
■am  of  fSOO  glroi  to  said  Scbrelber  by  aald 
Connlngbam,  and  tiiat  In  eondderatlon  there- 
of the  aald  Ommlngham  agreed  to  give  pos- 
sessloa  of  tbe  W.  %  of  section  5,  township 
of  range  20,  In  Charlton  county.  Mo., 
and  release  said  Scbrelber  from  any  and  all 
claims  and  demands,  of  tho  said  Cunningham 
In  or  to  said  land,  and  that  said  settlement 
Included  the  payment  to  said  Gannlngham 
for  bis  Interest  In  a  crop  of  wheat  that  he 
had  put  in  on  said  land  In  the  fall  of  the 
year  of  1910,  tbe  said  Scbrelber  furnishing 
the  seed  wheat  and  tbe  said  Cunningham 
doing  the  work  in  putting  In  the  crop,  they 
to  share  In  the  wheat  grown  on  said  land, 
should  a  crop  be  realized,  and  including  also 
in  said  settlement  tbe  small  frame  house  in 
suit  in  this  case,  theretofore  owned  by  said 
Cunningham,  and  being  on  said  land,  the 
said  Cunningham  executed  the  receipt  read 
In  evidence  by  defendant  but  without  the 
words  contained  in  said  receipt  as  follows, 
'except  right  to  remove  b^ongs  and  harvest 
wheat  now  on  premises,*  and  If  the  Jury  so 
find  and  believe  from  the  eTldeme^  th^  will 
1488.W.-12 
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make  and  return  their  verdict  for  the  de- 
fendant" 

There  was  no  dispute  bnt  that  by  the 
agreem^t  between  plaintiff  and  Scbrelber 
the  plaintiff  was  the  owner  of  the  house  with 
the  Tight  to  remove  the  same.  It  is  also 
conceded  that  tliere  arose  a  dispute  between 
plaintiff  and  Scbrelber  as  to  ttie  former's 
right  to  the  possession  of  the  farm  for  the 
year  1911,  and  that  therie  was  a  compromise 
of  that  dispute  by  the  terms  of  which  plain- 
tiff was  to  surrender  possession  of  the  farm. 
But  whether  or  not  in  the  compromise  plain- 
tiff agreed  to  surrender  possesion  of  tbe 
farm,  including  the  house  In  controversy, 
was  the  sole  issue  ia  the  case,  and  this  Issue 
was  fairly  presented  In  defendant's  Instruc- 
tion No.  8.  If  It  was  agreed  that  plaintiff 
was  to  surrrader  the  farm  with  tbe  house 
In  consideration  that  Scbrdber  surrender  to 
plaintiff  his  note  for  $600  and  pay  to  him 
$375,  and  that  Sdirelber  did  surrender  to 
plaintiff  said  note  and  paid  him  $375,  and 
the  writing  called  a  "receipt"  was  signed  by 
plaintiff  containing  tbe  agreement  and  vaa^ 
as  such,  delivered  to  Stewart  the  banker, 
who  was  acting  for  Scbrelber,  d^endant  was 
entitled  to  recover,  notwlthstendlng  plaintiff 
subsequently  made  the  said  Intwllneatlon  by 
wbl<di.  he  resured  to  himself  tbe  house. 

[2]  Plaintiff's  second  Instruction  Is  not  tbe 
law.  It  reads  as  follows :  "The  Jury  are  In- 
structed that  If  you  Shan  find  and  believe 
from  ttie  ffridoice  that  idalntlff,  Onnnlngham, 
In  the  settlement  made  with  Scbrelber  on 
February  27,  1011,  understood  that  In  such 
settlemmt  be  was  reserving  the  house  In 
question,  and  If  you  furthw  find  and  bdleve 
that  before  nicta  settlement  was  finally  closed 
the  said  Scbrelber  bad  notice  that  such  was 
Cunnin^am's  understanding,  aaH  that,  hav- 
ing such  nottoe,  said  Sdirdber  caused  or  per- 
mitted such  settlement  to  be  finally  dosed 
without  making  known  to  said  Cunningham 
that  be  (Schrelbw)  bad  a  dlffSrent  under- 
standing ot  sndi  setUement  then  and  In  tlut 
event  tbe  understuadlng  of  said  Cunning- 
ham, to  the  effect  that  he  (Gnnnlngbam)  was 
reswing  the  bouse,  became  the  contract  of 
tbe  parties  and  is  binding  upon  them."  This 
is  as  much  as  to  say  that,  notwithstanding 
the  two  parties  to  tbe  contract  made  a  defi- 
nite agreement  and  there  can  be  no  dispute 
as  to  Its  meaning,  yet  It  Is  not  tbe  contract 
of  the  parties  If  one  has  knowledge  that  the 
other  has  misconceived  Its  terms  and  thought 
it  contained  different  terms,  and  that  these 
different  terms  became  tbe  contract  If  tbe 
other  contracting  party  was  aware  of  the 
misconception.  This  seems  to  be  a  new  view 
of  the  law  governing  contracts.  It  was  plain* 
tiff's  business  to  know  what  the  contract 
contained.  The  law  presumes  he  did  know. 
And  if  he  did  not  It  was  bis  own  fault  Be 
was  not  an  infant.  The  parties  stood  upon 
an  equality,  and,  in  the  absence  of  fraud, 
tb^  are  bound  by  Its  terms,  and  not  by  yrhnt 
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one  of  them  tbonght,  but  which  It  did  not 
contain. 

[3]  And  it  was  error  in  refusing  to  permit 
defendant  to  prove  that  when  the  receipt  was 
presented  to  him,  after  the  interlineation, 
that  he  refused  to  accede  to  the  interlineation. 
Plaintiff  had  been  permitted  to  prove  that 
be  had,  when  It  was  presented  to  blm,  said 
it  was  all  right.  It  was  an  important  mat- 
ter. If  Schrelber  acceded  to  the  receipt  as 
interlined,  it  was  very  persuasive  evidence 
that  plaintiff  had  not  agi«ed  to  surrender  the 
house  with  the  farm.  The  evidence  offered 
was  to  show  that  he  repudiated  it  when  it 
was  presented  to  bim,  which  went  to  contra- 
dict that  offered  by  plaintiff. 

For  the  errors  noted,  the  cause  la  reversed 
and  remanded.  All  concur. 


PLOTD  V.  UODEKN  WOODMEN  OF 

AMERICA. 

(Kansas  City  Court  ol  Appeals.  MUboufL 
June  3,  1912.   Rehearing  Denied 
Jnne  17, 1012.) 

1.  Insurance   (S  723»)— Statutes— Praibb- 
NAL  Associations. 

A  fraternal  association  is  exempt  from 
the  statutes  regulating  general  insurance  com- 
panies, so  that,  in.  an  action  on  a  fraternal 
certificate,  a  breach  of  warranty  contained  in 
the  application,  though  with  reference  to  mat- 
ters of  health,  not  associated  with  the  insur- 
ed's death,  is  nevertheless  a  defense. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1859-1866;  Dee.  Dig.  S  723.*] 

2.  INSUBANCE  (I  724*)— Application— Acts 
OP  Agent— CoNCLnsivENEss. 

Where  the  agent  of  as  insurance  company, 
whose  duty  it  is  to  talce  the  application,  him- 
self propounds  the  questioaB  in  the  application 
and  writes  the  answers,  bis  acta  are  the  acts 
'  of  the  company,  so  that  if  the  applicant  makes 
full  answers,  and  the  agent  writes  down  only 
what  he  conceived  to  be  essential,  the  com- 
pany will  be  estopped  to  claim  a  breach  of 
warranty  as  to  full  and  complete  answers. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  i|  1837,  1866-1868;  Dec.  Dig.  § 
724.*] 

8.  Insurance  (S  818*)— Breach  or  Wabban- 
TT— Complete  Answers. 

In  an  action  on  a  fraternal  certificate,  evi- 
dence that  defendant's  examining  physician 
took  deceased's  application  and  wrote  down  his 
answers  therein,  that  deceased  had  told  him 
of  bis  prior  complaints  and  ailments,  but  that 
the  physician  said  it  was  not  necessary  that 
It  would  be  all  put  down,  and  himself  omitted 
part  of  it,  was  admissible  to  estabUsb  an  es- 
toppel against  defendant  to  claim  a  breach  of 
warranty  as  to  full  and  complete  answers. 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  2003-20U5;  Dec.  Dig.  |  818.*] 

Appeal  from  Circuit  Court,  Adair  Ginn- 
ty;  Nat  M.  Shelton,  Judge. 

Action  by  Nannie  Floyd  against  the  Modern 
Woodmen  of  America.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Afflrmed. 

See,  also,  137  S.  W.  12. 


BenJ.  D.  Smith,  of  Keokuk,  Iowa,  and 
Chas.  K.  Hart  of  Brookfield,  for  appellant. 
Campbell  &  Ellison  and  Weattaerby  &  Frank, 
all  of  KlitovUle,  for  respondent. 

ELLISON,  J.  Plaintiff  Is  the  widow  of 
Veruon  Floyd,  deceased,  and  is  the  bene- 
ficiary In  a  certificate  of  life  Insurance  ta- 
Bued  to  him  on  the  24th  of  November,  1908. 
Defendant  is  a  fraternal  benefit  society,  and 
issued  the  certificate  to  Floyd  as  a  member 
thereof.  Floyd  died  in  January,  1909,  and 
defendant  refused  payment  of  the  certificate. 
This  actlop  followed,  and  plaintiff  recovered 
judgment  in  the  circuit  court 

The  defense  is  based  upon  answers  given 
by  deceased  In  his  application  for  the  certifi- 
cate, which  defendant  insists  were  false,  and 
thereby  Invalidated  the  certificate  in  plain- 
tiff's hands  as  beneficiary.  The  questions  to 
which  the  answers  charged  to  be  not  full 
and  complete,  and  therefore  false,  were 
whether  he  had  ever  been  treated  by  a  phy- 
sician within  seven  years  prior  to  the  6th 
of  November,  1908,  the  date  of  the  applica- 
tion, and,  if  so,  to  give  the  names  of  physi- 
cians treating  him,  etc.  The  answer  was, 
"Yes;"  that  he  had  been  treated  by  Dr.  Wil- 
cox for  smallpox.  He  likewise  answered  that 
he  had  never  had  rheumatism  or  disease  of 
the  heart;  and  that  a  sister  had  died  of 
typhoid  fever  after  five  weeks'  illness.  De- 
fendant insists  that  all  these  answers  were 
knowingly  false. 

Plaintiff  admits  the  answer  to  the  ques- 
tion of  treatment  by  physicians  In  the  past 
seven  years  Is  not  full  and  complete.  But 
defendant's  "Deputy  Head  Consul,"  who  so- 
licited applications  for  membership,  testi- 
fied that  he  was  present  during  the  time 
that  part  of  the  application  in  question  was 
being  put  in  writing;  that  the  answers 
were  written  by  defendant's  examhaing  phy- 
sician; and  that  the  deceased  told  of  other 
ailments  than  smallpox  he  had  had  In  the 
past  seven  years,  such  as  bad  colds,  bilious 
attacks,  and  stomach  troubles,  but  that  these 
were  termed  not  serious  by  defendant's 
agent,  and  that  It  was  not  worth  while  to 
state  names  of  physicians,  If  any. 

There  was  testimony  In  plalntlfTs  l>efaalf 
tending  to  show  that  deceased's  answers 
were  true  as  to  his  never  having  liad  rheu- 
matism or  disease  of  the  heart.  This  evidence 
came  from  persons  In  a  position  to  know. 
Some  were  his  employers,  who  had  observed 
him  through  a  series  of  years  as  a  laboring 
man,  engaged  In  different  kinds  of  work 
requiring  strength  and  endurance,  and  they 
bad  never  heard  of  bis  being  sick,  or  observ- 
ed that  he  was;  nor  had  tney  heard  him 
complain.  The  report  of  defendant's  exam- 
ining physician,  giving  details  of  his  exami- 
nation, shows  deceased  to  have  been  a  strong 
man  without  sign  of  organic  disease.  De- 
fendant's soliciting  agent  went  with  deceased 
to  the  examining  physician's  office,  which 
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wu  on  tlie  aecond  floor,  and  stated  that  de- 
ceased ran  np  tbe  stairway  two  st^  at  a 

tlma 

So  tbere  was  evidence  tending  BtnmglT 
to  show  that  deceased  actdd  with  the  utmost 
ciiidor  In  r^rd  to  bis  sister's  deatb  and 
Its  cause.  He  told  d^endant's  physician 
he  did  not  know  the  canse  of  ber  death, 
except  that  he  bad  heard  it  was  typhoid 
tereri  that  his  mother  said  she  thought 
that  was  the  canse  of  her  deatii;  and  that 
be  bad  beard  she  bad  conamiQ>tlon,  "but 
that  bis  motber  claimed  tbere  was  no  con- 
samption  in  the  family."  PlalntUC,  deceas- 
ed's widow,  testified  that  she  never  heard 
Um  complain  of  rheumatism  or  heart  dis- 
ease, and  that  she  bad  not  detected  any 
sign  of  BDcb  ailments.  Tbere  was  ab»>  evi- 
dence tending  to  discredit  evidence  In  plain- 
tiff^ behalf.  On  the  whole  record,  tbere 
was  abundant  eTidence  to  sustain  the  ver- 
dict, and  tbe  Judgment  nrast  be  aflBrmed,  un- 
less tbere  was  «ror  Is  tbe  ruling  of  the  trial 

ODUl 

II]  Defendant,  as  a  fraternal  association, 
Is  exempt  from  the  statute  regulating  gener- 
al Insurance  companies;  and,  while  the  ef- 
fect of  a  warranty  in  general  Insurance  Is 
mncb  qualified  by  tbe  stetute,  in  fraternal 
eominnles  the  warranty  contained  In  an  ap- 
plication, though  In  relation  to  matters  of 
health,  not  associated  with  the  deatb  of  the 
applicant,  is  binding  upon  tbe  applicant. 
This  Is  abundantly,  supported  by  authorities 
to  be  found  in  defendant's  brief. 

[2]  But  where  the  agent  of  tbe  Insurance 
comiwny,  whose  duty  it  Is  to  take  the  ap- 
idlcatlon,  whether  it  be  fraternal  or  general 
company,  himself  propounds  tbe  questions 
and  writes  tbe  answers,  his  acta  are  tbe  acts 
of  the  company.  If,  therefore,  the  applicant 
answers  ^be  questions  truly,  and  the  agent 
only  writes  down  what  he  calls  tbe  Impor- 
tant part  of  what  tbe  applicant  told  him, 
declaring  the  balance  was  of  no  consequence 
and  need  not  be  put  down,  the  agent  will 
be  beld  to  be  tbe  company's  agent  for  tbe 
porpose  of  writing  down  what  was  nec^- 
saiy  to  be  steted;  and  it  will  not  be  per- 
mitted, after  tbe  appllcantfs  death  and  tbe 
htsnnnoe  is  demanded,  to  soy  ttmt  tbere 
was  a  breach  of  warranty  as  to  full  and 
complete  answers.  Sbotllff  v.  Modem  Wood- 
men, 100  Mo.  App.  138,  152,  73  S.  W.  32tt: 
Thomas  T.  Hartford  Fire  Ins.  Co.,  20  Mo. 
App.  160.  These  cases  are  fully  supported 
dedslons  of  the  Supreme  Court  therein 
dted.  See^  also,  Kausal  v.  Insurance  Co., 
31  Minn.  17,  16  N.  W.  430.  47  Am.  Rep.  776. 

[1]  OThe  trial  court  was  therefore  right  In 
admitting  evidence  to  show  that  defend- 
ant's examining  physician  took  deceased's 
application  and  wrote  down  Ills  answers 
therein,  and  that  deceased  had  told  blm  of 
Us  other  complainte  or  ailments,  but  that 
tbe  pbyddan  said  it  was  not  necessary  that 
It  should  be  put  down,  and  himself  omitted 


It  What  we  have  written  covers  Uie  matter 
of  warranty  as  to  the  cause  of  tbe  death  of 
deceased's  sister. 

Principal  among  tbe  auttiorltles  cited  ^ 
dtfendant  Is  that  of  Modem  Woodmen  v. 
Angle,  127  Mo.  App.  94,  100.  104  S.  W.  297, 
801.  The  case  does  not  support  d^endont. 
It  Is  there  written,  as  we  liave  herein  stat- 
ed, that:  "Under  tbe  antborItl«,  Dr.  Crewd- 
son,  then  acting  In  the  capacity  of  camp  phy- 
sician, was  Idien  and  there  agent  of  tbe 
society,  with  auUiorlty  to  determine  tbe  nia- 
teilallty  of  the  answers,  and  waived  the 
society's  rlgbte  with  respect  thereto;  and 
therefore,  if  possessed  of  the  facts  with  re- 
spect to  all  these  matters,  as  he  was,  he 
wrote  the  answers  as  be  deemed  them  ma- 
terial, tbe  Insurance  society  will  be  deemed 
to  liave  waived  its  right  with  respect  to  the 
answers  being  literally  tme  In  that  r^ard. 
and  Is  estopped  from  asserting  their  un- 
truth as  a  breach  of  tbe  warranties." 

It  Is  true  In  that  case  the  certificate  of  In- 
surance was  canceled;  but  It  was  for  the 
reason  that  there  was  evidence  conclusively 
wrote  the  answers  as  be  deemed  them  ma- 
terial matters  and  did  not  Btate  the  facts 
to  the  physician,  so  that  be  might  have  an 
opportunity  of  judging  whether  It  was  nec- 
essary to  be  written  down.  In  the  case  at 
bar,  there  was  evidence,  as  we  have  already 
stated,  strongly  supporting  the  theory  that 
deceased  did  not  conceal  anything  from  the 
physician;  and,  while  there  was  also  evi- 
dence to  tbe  contrary,  it  was  a  question  for 
the  Jury  to  decide. 

The  Instructions  given  for  plalntllf  were 
in  accord  with  the  views  above  stated.  They 
made  It  plain  to  the  jury  tliat,  while  defend- 
ant's physician,  in  writing  down  deceased's 
answers,  was  the  agent  of  defendant,  yet. 
If  deceased  concealed  or  misrepresented  any- 
thing  to  such  physician,  there  could  be  Ho 
recovery.  Defendant's  Instructions  were 
amended  by  the  court,  and  properly.  As 
asked  they,  In  effect,  cat  out  the  proposi- 
tions of  law  herein  stated,  and  required  a 
verdict  for  defendant,  even  though  Ite  phy- 
sician was  put  in  possession  of  all  the  facto 
by  deceased. 

We  have  found  no  error  In  the  record, 
and  hence  afQrm  the  Judgmmt.  All  esncar. 


HEsa  T.  APmrroN  htg.  go. 

(E^ansas  City  Court  i>i  Appeals.  HissonrL 
June  3,  1912.) 

1.  Action  (|  27')— PLKADiwa. 

A  petition  for  dnmages  stating  that  tbe 
defendant  sold  plaintiff  a  machine  for  gather- 
ing com  under  representations  and  a  written 
guaranty  that  It  would  do  certain  work,  and 
could  be  successfully  operated  with  four  hors- 
es, and  also  stating  that  It  failed  to  do  the 
work  guaranteed,  stated  an  action  for  breach 
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of  warranty,  and  not  for  false  and  frandulent 
representations. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  IS  180-195;  Dec.  Dig.  |  27.*] 

2.  Pleading  (|  308*) —Oyer  — Bbbaoh  or 

TVar  b a  n  tt 

Under  Rev.  St  1909,  |  1844,  providing 
tbat  when  a  petition  is  founded  on  a  written 
instmment,  executed  by  the  other  party,  and 
not  therein  alleged  to  be  lost  or  destroyed,  the 
same  or  a  copy  shall  be  filed  with  the  petition, 
the  instrument  sued  on  must  be  filed  with  the 
petition  in  an  action  for  breach  of  warranty. 

[Ed.  Note.r-For  othek  cases,  see  Pleading, 
Gent  Dig.  fS  935-941;  Dec.  Dig.  |  SOa*] 

8.  AcnOH    (S  27*)— NATUBB— TOBT  OB  COH- 

TBACT— BasAoa  ov  Wabbantt. 

An  action  for  breach  of  warranty  Is  found- 
ed on  contract 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  SS  160-195;  Dec  Dig.  J  27.*] 

4.  Action  (i  27»)— Natdbb— Tokt  ob  Con- 

TBAOT— FRAUDUUCHT  BeFBESBNTATIONS. 
An  action  for  false  ^nd  fraudulent  repre- 
sentations is  ex  delicto,  and  therefore  cannot 
be  said  to  be  founded  on  contract  though  the 
representations  be  made  in  writing. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  II  ieO-195;  Dec.  Dig.  S  27.*] 
6.  Appbai  and  Ebbob  (1  285*)— Presenta- 
tion Below— Motion  fob  New  Tbial— Ne- 

The  denial  of  a  motion  to  require  the 
plaintiff  In  an  action  for  breach  of  warranty 
to  attach  to  his  petition  the  instrument  sued 
on  or  a  copy  may  be  preserved  by  exceptions 
and  bill  of  exceptions  without  a  motion  for  a 
new  trial;  this  being  a  matter  pertaining  to 
the  record  proper,  and  not  a  matter  occurring 
during  the  trial  to  which  a  motion  for  a  new 
trial  relates. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  1684-1600;  Dec  Dig.  fi 
280,*! 

Appeal  from  drcnlt  Court,  Jackson  Coun- 
ty; W.  O.  Thomas,  Judge. 

Action  by  Joseph  A.  Hess  against  the  Ap- 
pleton  Mannfacturli^  Company,  a  corpora- 
tion. From  a  Judgmrat  for  plaintiff,  defend- 
ant aroeols.  Kerersed  and  ronanded. 

Ellis,  Cook  &  Barnett,  of  Kansas  City,  for 
appellant  H.  S.  Julian,  of  Kansas  City,  for 
respondent 

JOHNSON,  J.  [1]  Plaintiff  alleges  In  his 
petition  that  on  October  18,  1907,  defendant 
offered  to  sell  him  a  corn  planter,  a  machine 
for  gathering  corn,  and  "in  a  written  com- 
mtinication  to  the  plaintiff  made  representa- 
tloiu  and  referred  to  its  guaranty  on  the 
back  of  a  printed  folder,  •  *  •  In  which 
the  defendant  represented  and  guaranteed  by 
said  writing  and  printing  that  said  machine 
would  pick  ears  of  corn  off  the  stalks  wheth- 
er standing  or  lying  down,  and  deliver  the 
ears  Into  a  wagon  driven  beside  the  machine, 
and  giiaranteed  to  husk  clean  a  large  pro- 
portion of  the  ears,  etc.,  •  «  •  and  fur- 
ther represented  and  guaranteed  as  aforesaid 
that  said  machine  could  be  successfully  op- 
erated with  four  horses,  *  •  •  and  upon 
said  repres^tatlons  and  guarantee  on  the 
part  of  the  defendant  the  plaintiff  did  on  or 


about  October  28,  1907,  agree  to  pnrcbase 
said  com  picker,  and  paid  to  the  defendant 
the  sum  of  ^240  for  said  machine,  and  paid 
the  freight  •  •  •  amounting  to  $15." 
The  petition  further  alleges  that  the  macliine 
would  not  do  the  work  guaranteed,  and  tbat 
plaintiff  returned  it  to  def«idant,  paying  re- 
turn freight  charges  amounting  to  $15.  Tbe 
damages  ore  laid  at  $270,  for  which  Jode- 
ment  Is  prayed.  The  written  guaranty  re- 
ferred to  In  the  petition  was  not  filed  by 
plaintiff,  and  defendant  filed  a  motion  tbat 
plaintiff  be  required  to  file  either  the  original 
communication  or  a  verified  copy  thweof. 
This  motion  was  overruled.  An  exception  to 
the  ruling  was  saved,  and  defendant  elected 
to  stand  on  the  motion,  and  refused  to  an- 
swer or  plead  to  the  petition.  Thereujion 
the  court  heard  the  evidence  of  plaintiff,  and 
rendered  judgment  for  him  In  accordance 
with  the  prayer  of  the  petition.  D^radant 
appealed. 

[2]  The  principal  question  for  our  determi- 
nation Is  whether  or  not  the  court  erred  In 
overruling  defendant's  motion  for  a  profert 
of  the  written  Instrument  on  which  defend- 
ant claims  the  cause  of  action  alleged  In  tbe 
petition  Is  founded.  The  language  of  the  pe- 
titlon  does  not  clearly  define  the  nature  of 
the  cause  asserted  by  plaintiff.  We  have  not 
quoted  or  referred  to  all  of  the  allegations. 
The  whole  pleading  leaves  us  In  some  doubt 
about  tbe  question  of  whether  plaintiff  in- 
tended to  found  his  cause  on  the  breach  of  a 
warranty  or  on  false  and  fraudulent  repre- 
sentations that  Induced  him  to  purchase  the 
machine.  There  is  an  essential  differoice  be- 
tween such  causea 

[3, 4]  The  first— 1.  e.,  an  action  for  a  breach 
of  warranty — Is  founded  on  contract  while 
an  action  for  false  and  fraudulent  representa- 
tions is  ex  delicto,  and  therefore  <?aonot  be 
said  to  be  founded  on  contract  though  the 
representation  be  made  in  writing.  After  A 
careful  analysis  of  the  petition,  we  have 
come  to  the  conclusion  that,  since  all  of  the 
constitutive  elements  of  a  cause  for  breach  of 
warranty  are  found  In  the  petition  and  an  es- 
sential Ingredient  of  a  cause  for  false  and 
fraudulent  representations  Is  missing,  plain- 
tiff Intended  to  sue  for  breach  of  warranty 
and  to  allege  a  written  contract  executed  by 
defendant  as  the  foundation  of  his  action. 
Such  Interpretation  of  the  petition  compels 
the  conclusion  that  the  court  erred  In  over- 
ruling the  motion  for  a  profert  of  the  written 
instrument  Section  1844,  Rev.  Stat  1909,  pro- 
rides:  "When  any  petition,  or  other  plead- 
ing, shall  be  founded  upon  any  Instrument  of 
writing  charged  to  have  been  executed  by  the 
other  party,  or  his  testator  or  intestate,  or 
other  person  r^resented  by  such  party,  and 
not  therein  alleged  to  be  lost  or  destroyed, 
the  same,  or  a  copy  thereof,  verified  by  the 
affidavit  of  the  party,  shall  be  filed  with  said 
petition  or  other  pleading:  Provided,  tbat 
the  court  may,  when  good  cause  is  shown*  re- 
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qnlre  the  production  of  the  original  when  the 
same  iB  not  filed  with  Bach  pleading,  before 
the  opposite  party  shall  be  required  to  pl^d." 
Since  a  cause  for  breach  of  warranty  must 
be  founded  on  a  contract,  It  would  appear  to 
be  too  plain  for  argument  tbat,  where  the 
contract  Is  alleged  to  be  "an  instrument  of 
writing  •  •  •  executed  by  the  other  par- 
ty," the  statute  requires  such  Instrument  or 
a  rerifled  copy  thereof  to  be  filed  with  the  pe- 
tition. 

[fi]  But  counsel  for  plalntlflC  contend  that 
the  ruling  on  the  motion  Is  not  before  ub  for 
reriew,  for  the  reason  that  defendant  filed 
no  motion  for  a  new  trial  or  In  arrest.  "A 
motion  for  a  new  trial  relates  only  to  that 
which  occurs  during  the  trial"  (Rigdon  v. 
Ferguson,  172  Mo.,  loc  cit.  62,  72  S.  W.  505), 
and  has  no  relation  to  matters  pertaining  to 
the  record  proper.  A  mliog  on  a  demurrer 
or  motion  that  strikes  at  the  sufficiency  of 
the  petition  or  that  challenges  the  sufficiency 
of  the  st^  takeif  by  plaintiff  to  compel  de- 
fendant to  answer  or  be  in  default  is  a  rul- 
ing that  relates  to  the  record  proper,  and, 
where  such  ruling  is  saved  and  preserved  in 
a  bUl  of  exceptions,  it  may  be  taken  to  the 
ai^llate  court  for  review.  Parker  v. 
Waugh,  34  Mo.  loc.  cit.  343;  O'Connor  v, 
Koch,  50  Mo.  lot  cit.  258;  Sternberg  v.  Levy, 
159  Mo.  loc.  cit  624.  60  S.  W.  1114,  53  L.  R. 
A  438;  Butler  v.  Lawson,  72  Mo.  loc.  cit 
244;  Aultman  T.  Daggs,  50  Mo.  App.  280; 
Brewing  Co.  v.  Ehlhardt.  139  Mo.  App.  loc. 
dt  133,  120  S.  W.  1193:  Johnson  t.  Xatta. 
84  Mo.  loa  cit.  139. 

As  is  well  aald  by  the  Supreme  Ck>urt  in 
O'Connor  v.  Koch,  supra:  "But  where  the 
whole  case  is  decided  upon  demurrer  to  the 
petition,  and  Judgment  rendered  thereon,  or 
where  the  case  is  dismissed  upon  motion,  and 
the  motion  and  exertions  are  preserved  of 
record  by  a  bill  of  ^ceptlons,  so  that  the  er- 
rors of  the  court  appear  upon  the  record,  it 
Is  not  usual  or  necessary  to  file  a  motion  for 
a  new  trial  for  the  mere  purpose  of  having 
the  conrt  to  twice  hear  the  same  motion  or 
demurrer.  Bruce  v.  Vogel,  38  Mo,  100;  Par- 
ker T.  Han.  &  St.  Joe  B.  B.  Co..  44  Mo.  416." 

The  ruling  is  properly  before  us.  The 
jndgment  Is  reversed,  and  the  cause  re- 
Dunded.  All  concur. 


BOSB  T.  HISSOnRI  STATE  UFB  INS.  CO. 

(8L  Lonis  Court  of  Appeals.    Misnouri,  June 
4,  1912.    Behearing  Denied 
Jane  15,  1912.) 

L  IirsmukKCK  (S  867*)— Lira  Pouct— For- 
RTTDBB—RiSEBVE— Extended  Insdbancb. 
Bev.  St  1909,  {  C946,  provides  tbat  no 
Bfe  policy,  after  paymeot  of  three  annual  pre- 
Biams,  ahall  be  forfeited  for  nonpayment  of 
pr^inma,  but  shall  be  subject  to  certain  rules 
of  oommatatioD,  one  of  which  declares  tbat  the 
net  value  of  the  policy  at  the  time  of  lapse 
shall  be  computed,  with  4  per  cent  interest, 


and,  after  certain  deductions,  the  balance  em- 
ployed as  net  siugic  premium  for  temporary  in- 
surance for  the  full  amount  written  in  the  p<>l- 
icy.  Decedent  bavii^  an  assessment  policy 
for  $3,000.  written  December  81,  1894,  in  a 
company  tnat  was  absorbed  by  defendant  ac- 
cepted, in  lieu  thereof,  a  policy  for  the  same 
amount  on  the  20-year  payment  plan.  iBsued 
October  13,  190B,  but  dated  October  1.  1892, 
providing  that  it  should  mature  hi  20  years, 
and  requiring  payment  of  an  annual  premium 
of  $113.10.  The  policy,  being  antedated  10 
years,  also  redted  as  partial  consideration  a 
loan  to  decedent  for  i;867.75.  which  it  provided 
should  be  deducted  from  the  amount  due  on 
settlement  of  the  policy;  this  amount  repre- 
senting the  reserve  unpaid  for  the  time  the 
policy  was  antedated.  Decedent  paid  only  one 
premium  io  cash,  and  died  five  years  thereaft- 
er, May  8.  1B08,  Held,  that  the  time  the  pol- 
icy was  antedated  should  be  considered  as  a 
part  of  the  time  ft  was  in  force,  and  that  tbe 
cash  payment  and  the  loan  certificate  should 
be  considered  as  having  paid  more  than  three 
annual  premium  payments,  within  such  sectiop, 
and  that  the  reserve  was  therefore  applicable 
to  purchase  extended  insurance. 

TEd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ii  935.  938;  Dec.  Dig.  S  867.*1 
2.  Insurance  (g  367*)— Pekmiuhs-Failubb 

TO  Pay— Extended  Insubancs>— Loans. 
Her.  St  1009,  S  6046,  provides  that  after 
payment  of  three  annual  premlaras  on  a  Bfe 
insurance  policy  it  shall  not  be  forfeited  by 
reason  of  nonpayment  of  premiums,  but  that 
the  net  value  at  the  time  of  the  lapse  shall  be 
computed  at  the  rate  of  4  per  cent  mterest 
and  that  after  deducting  from  three-fourths 
of  the  net  value  any  notes  or  other  indebted- 
ness to  the  company,  given  on  account  of  past 
premium  payments  on  the  policy,  the  balance 
shall  be  taken  as  a  net  single  premium  for  the 
purchase  of  extended  insurance.  A  policy  hav- 
ing been  antedated,  a  loan  certificate  was  exe- 
cuted to  represent  the  reserve  that  the  policy 
would  have  earned  if  >t  had  been  enforced  dur- 
ing the  period  It  was  antedated,  which  certifi- 
cate was  a  lien  on  the  policy,  and  provided 
that,  in  the  event  of  the  inaured's  death  or 
failure  to  make  any  payment  when  due,  we 
amount  unpaid  should  become  due  and  de- 
ducted from  the  amount  payable  under  the 
policy.  Held,  that  such  provision  of  the  cerUn- 
cate  did  not  mean  that  the  lien  idiould  be  satis- 
fied only  from  the  proceeds  of  the  pohcy;  and 
hence,  default  having  been  made  m  the  pay- 
ment of  premiums  after  the  first  such  loan 
certificate  should  b»  considered  as  indebted- 
ness on  account  of  past-due  premlnms  and  de- 
ducted from  three-fourths  of  tiie  net  value  of 
the  policy;  and  the  balance  only  applied  to 
purchase  extended  insurance  under  section 
6946. 

fLld  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  935,  938;  Dec.  Dig.  {  367.*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty; James  D.  Barnett  Judge. 

Action  by  Susie  S.  Rose  against  the  Mis- 
souri State  Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

O.  H.  Avery,  of  TrtQ^,  and  Jones,  Jones, 
Hooker  &  Davis  and  Jas.  O.  Jones,  Jr.,  aU  of 
St.  Louis,  for  appellant  W.  A.  Dudley,  of 
Troy,  for  respondent 

NORTONI,  J.  This  iB  a  sntt  on  a  poUcy 
of  life  insurance.    Flaintlfr  recovered,  and 

defendant  prosecutes  the  appeal. 


*Fttr  other 


■M  Mm*  topic  and  smUob  NUHBBB  1b  Dm.  mg.  A  Am.  Dig.        No.  BeriM  *  RepT  IndexM 


Digitized  by 


Google 


182 


148  S0UTHWE8TBBN  BEPORTBB 


(Mo. 


The  qnestlons  for  consideration  are  two  In 
namber  and  rdate  to  the  propriety  of  the 
application  of  the  nonforfeiture  Insurance 
statate,  to  the  end  of  affirming  extended  in- 
surance under  the  policy  in  suit;  and,  fur- 
thermore, as  to  whether  or  not  a  deduction 
of  a  lean  on  account  of  past  premiums  should 
be  made  from  the  net  value  of  the  policy, 
.In  event  the  policy  is  declared  to  be  one  to 
which  the  net  reserve  Is  available  for  the 
purposes  of  extended  insurance.  Though  the 
present  policy  clearly  contemplates  a  net 
reserve,  and  therefore  falls  within  the  pur- 
view of  the  nonforfeiture  statute,  but  one 
actual  payment  of  premium  had  been  made 
thereon  at  the  time  of  lapse.  However,  the 
policy  was  issued  to  the  insured  in  lieu  of  a 
prior  policy  on  the  assessment  plan  of  sev- 
eral years'  standing,  and  on  its  face  reveals  a 
contract  of  life  insurance  on  the  20-year  pay- 
ment premium  plan,  to  be  effected  during  20 
years,  with  11  of  such  premium  payments  ful- 
ly made.  Of  course,  If  11  annual  premiums 
were  actually  paid  on  the  particular  policy 
Involved  here,  no  one  could  doubt  that  a 
sufficient  net  reserve  obtained  to.  extend  the 
policy  beyond  the  date  of  the  death  of  the 
Insured.  But,  as  a  number  of  such  premiums 
were  paid  on  the  prior  assessment  policy, 
and  but  one  was  in  fact  actually  paid  on 
this  one,  the  matter  of  extended  Insurance 
Is  controverted  throughout. 

Plaintiff,  the  widow  of  Thomas  M.  Rose, 
the  Insured,  Is  nominated  beneficiary,  as  his 
wife.  In  the  policy  In  suit  It  appears  that 
Thomas  M.  Rose,  on  December  31,  1804,  ef- 
fected an  Insurance  on  his  life  In  favor  of 
his  wife,  plaintiff,  in  the  sum  of  $3,000, 
with  the  Safety  Fund  Life  Association.  The 
Safety  Fund  Life  Association  was  Incorpo- 
rated under  the  laws  of  Missouri,  for  the 
purpose  of  carrying  on  the  business  of  life 
Insurance  on  the  assessment  plan.  The  In- 
sured paid  all  the  premiums  and  assess- 
ments essential  to  continue  his  Insurance 
in  force  In  that  company  until  It  was  ab- 
sorbed and  superseded  by  defendant  insur- 
ance company.  In  the  early  part  of  1902, 
the  Safety  Fund  Life  Association  was  rein- 
corporated under  the  laws  of  Missouri  as 
a  life  insurance  company  on  the  stipulated 
premium  plan,  contemplating  the  accumula- 
tion of  a  reserve  fund  in  aid  of  Its  policies. 
Upon  thus  reincorporating  as  an  old-ltne 
oompany.  It  Is  said  the  new  company  took 
over  the  assets  and  assumed  the  obligations 
at  the  prior  Safety  Fund  Life  Association. 
Among  others,  Thomas  M.  Rose,  the  Insured, 
surrendered  to  defendant  his  $3,000  policy 
In  the  Safety  Fund  Life  Association  and  ac- 
cepted. In  lieu  thereof,  a  new  one  on  the  stip- 
ulated premium  plan  for  the  same  amount, 
and  It  Is  this  policy  with  which  we  are  now 
concerned. 

By  the  provisions  of  the  policy  in  suit. 
It  appears  that  defendant  Insured  the  life 
of  Thomas  M.  Rose  in  favor  of  bis  wife, 
plaintiff,  for  the  sum  of  $3,000  <m  the  20- 


year  premium  plan.  This  policy  was  issued 
by  defendant  on  the  13th  day  of  October, 
1902.  It  is  In  form  a  whole  life  policy;  but 
It  provides  for  the  payment  of  premiums  for 
20  years  only  from  October  1,  1802,  to  Oc- 
tober 1,  1912.  The  annual  premium  stipulat- 
ed for  In  the  policy  is  the  sum  of  $113.10, 
due  on  or  before  the  1st  day  of  October  In 
each  year.  But,  as  the  policy  was  antedated 
10  years,  as  if  issued  Octol>er,  1892,  it  pro- 
vided for  an  annual  prelum  of  $113.10  only 
from  and  after  the  date  of  Issue;  that  is, 
October,  1902,  until  and  Including  October 
1,  1912.  Though  the  insured  was  45  years 
of  age  at  the  time  of  the  Issue  of  the  policy 
to  him,  it  insures  blm  as  of  the  age  of  35; 
for  such  was  his  age  10  years  theretofore 
in  1892.  The  consideration  recited  In  the 
policy  Is  $980.85  and  the  farther  payment  of 
$113.10  per  annum  thereafter. 

Defendant  requested,  and  the  court  gave, 
a  special  finding  of  facts  under  the  statute ; 
and  from  this  it  appears  tliat,  besides  finding 
the  t&cts  as  above  stated,  the  court  found 
the  consideration  of  $880.86  to  have  been 
made  up  as  follows:  First,  the  surrender 
to  defendant  by  the  insured  of  his  i>olIcy  In 
the  Safety  Fund  lAfe  Association;  second, 
the  execution  by  Rose  of  a  certificate  of 
loan  on  the  present  policy  for  the  amount  of 
$807.75  and  the  payment  of  $113.10  In  cash. 
For  this  consideration  the  court  found  de- 
fendant insured  plalntlfTs  husband  in  the 
sum  of  $3,000  In  her  favor  for  the  p^od  of 
his  life  under  the  policy,  requiring  20  an- 
nual premium  payments  of  $113.10  each  to 
be  made  during  the  years  from  October  1, 
1892,  to  October  1,  1912.  The  Insured  failed 
to  pay  the  premium  of  $113.10,  due  October 
1,  1903,  and  permitted  the  policy  to  lapse  at 
that  time.  No  payments  were  thereafter 
made,  and  the  insured  departed  this  life 
nearly  five  years  thereafter,  on  May  8,  1908. 
Though  but  one  premium  was  actually  paid 
In  cash  (that  is,  the  $113.10  paid  In  Octo- 
ber, 1902)  on  the  present  policy,  the  court 
nevertheless  found  11  annual  payments  were 
paid  thereon  through  the  medium  of  the  loan 
certificate  for  $867-75,  the  surrender  of  the 
old  policy  and  the  one  premium,  above  men- 
tioned, and  therefore  declared  that  as  a  re- 
sult of  such  payments  a  sufficient  reserve 
was  accumulated,  under  the  nonforfeiture 
statute,  to  the  credit  of  the  policy  to  extend 
the  Insurance  beyond  the  date  of  ttie  death 
of  the  insured. 

[11  It  Is  argued  the  court  erred  in  its  con- 
clusion of  law  on  the  facts  so  found;  for  it  is 
said  that,  though  the  court  found  11  premi- 
ums had  been  paid  on  the  policy,  it  appears 
conclusively  that  one  only  was  paid.  The 
statute  provides  (section  6946,  R.  S.  1909) 
that  no  policy  of  insurance  on  life  shall,  aft- 
er payment  upon  it  of  three  annual  pay- 
ments, be  forfeited  or  become  void  by  reason 
of  nonpayment  of  premiums  thereon;  but  it 
shall  be  subject  to  the  following  rules  of  com- 
mutation, etc.    It  th^  stipulates  aubstan- 
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dallr  that  tbe  net  value  of  the  poli<7  at  the 
time  of  lapse  shall  be  computed  upon  tbe 
actnarlea'  or  combined  experience  table  of 
mortality,  with  4  per  cent.  Interest,  etc.,  and, 
after  certain  dednctions  therefrom,  the  bal- 
uKe  employed  as  net  single  premium  for 
temporary  Insurance  for  the  full  amount 
written  In  the  imllcy.  Reference  ia  made  to 
the  proTialon,  "after  the  payment  upon  It  of 
time  annual  premiums,  tbe  policy  shall  not 
be  forfeited,  but  It  shall  be  subject  to  the 
fbllowins  rules  of  commutation,"  etc.,  and 
It  Is  argued  thereon  that  the  use  of  the  sin- 
gular pronoun  'It"  and  tbe  definite  article 
"the"  disclose  beyond  peradventure  that  tbe 
Legislature  Intended  three  actual  premium 
payments  must  be  made  npon  the  particular 
policy  involved  here  before  a  net  reserve 
should  be  available  for  tbe  purposes  of  ez- 
toided  Insurance.  But  we  brieve  the  lan- 
guage of  the  statute  does  not  compel  an 
adoption  of  this  view,  and  that  Its  provisions 
are  suQlciently '  elastic  to  comprehend  the 
contract  now  in  judgment  By  a  thoughtful 
reading  of  the  statute,  It  Is  to  be  observed 
that  it  does  not  provide  the  policy  shall  not 
be  forfeited  tox  nonpayment  of  premiums  aflr 
er  it  has  been  in  force  three  years ;  but,  on 
the  contrary.  It  says  it  shall  not  be  forfeited 
after  the  payment  upon  it  of  three  annual 
payments.  In  otlier  words,  the  statute  does 
not  require  the  particular  policy  to  have  been 
in  force  for  three  years,  In  order  to  render 
tbe  net  teaeeve  available ;  but  it  does  require 
the  parmoit  of  three  annual  inrenilnins  tJiere- 
on. 

Here  the  policy  was  Issued  In  October, 
1902,  to  the  Insured,  who  was  then  46  years 
of  age,  as  if  he  were  35  years  of  age,  and 
stipulated  the  payment  of  annual  premiums 
from  October,  1892,  at  which  time  tbe  insur- 
ed was  35  years  of  age,  to  October,  1912. 
At  the  time  of  effecting  tbe  insurance  under 
this  particular  contract  the  Insured  surren- 
dered bis  old  policy,  paid  one  annual  pre- 
mium for  the  year  1902  (that  Is,  (113.10), 
and  executed  a  loan  certificate  on  the  pres- 
ent policy  of  $867.75,  which  authorized  the 
company  to  deduct  from  tbe  amount  due  him 
under  tbe  present  Insurance  such  sum.  As 
to  the  period  between  1892  and  1902,  this 
defendant  was  entitled  to  no  premium  for 
carrying  the  risk;  for  those  years  had  ex- 
pired, and  the  Insured  still  lived.  The  same 
may  be  said,  too,  with  respect  to  the  expenses 
of  carrying  the  Insurance  on  Rose  during 
that  period;  but  as  Rose  had  paid  no  fixed 
premioms  on  his  prior  policy  sufficient  to 
create  a  reserve.  It  was  essential  for  defend- 
ant to  make  some  arrangement  with  him  as 
to  the  defidoicy  In  premium  payments  dur- 
ins  the  prior  years,  from  1892  to  1902.  Then, 
too.  the  issuance  of  a  new  policy  on  a  man, 
aged  45  years,  as  if  35  years  of  age,  Involves 
an  Increased  risk  for  tbe  lesser  rate,  and 
suggests  another  reason  why  tbe  Inadequacy 
of  the  prior  premiums  should  be  supplied 
nndtt  tbe  Dew  contract,  for  the  purpose  of 


establishing  the  reserve  essential  to  complete 
the  whole  undertaking.  It  Is  obvious  that  be- 
cause of  these  elements,  then  In  contempla- 
tion of  tbe  parties,  the  insured  executed  the 
loan  certificate  to  defendant  for  $867.75, 
which  stipulates  that  such  amount  is  a 
char^  upon  the  policy.  It  Is  true  there  was 
no  actual  loan  made  to  the  Insured  at  the 
time.  And  it  Is  true,  too,  that  11  full  premi- 
ums were  not  actually  paid  on  tbe  policy. 
It  Is  true,  too,  that  the  Insured  was  not  35 
years  of  age  when  the  policy  was  Issued.  It 
Is  true,  too,  that  It  was  utterly  impossible 
for  blm  to  pay  the  20  annual  premiums  of 
$113.10  between  October  1.  1902,  and  Octo- 
ber 1,  1912,  and  thus  contribute  the  full 
amount  essential  to  compensate  tbe  company 
and  maintain  the  reserve  on  such  a  policy. 
The  entire  transaction  reckoned  with  the 
fttct  of  tbe  Insured's  prior  Insurance  in  the 
company  of  which  this  defendant  is  the  snc- 
cessor,  and  partook.  In  a  measure,  of  meta- 
physics, as  Is  not  unusual  In  life  Insurance 
matters;  but,  on  the  whole,  It  Is  obvlons 
the  pertles  clearly  Intended  to  effect  an  in- 
surance contract  which  vouchsafed  all  the 
rights  and  (^ligations  incident  to  one  on 
which  11  premium  payments  had  been  made. 
While  we  have  not  set  forth  all  of  the  facts 
that  may  be  availed  of  In  support  of  this 
conclusion,  it  Is  sufficient  to  say  that  no  one 
can  understandlngly  read  the  record  and  ac- 
cede to  another  view.  The  mere  fact  that 
all  of  these  11  prwilums  were  paid  at  one 
and  the  same  time  Is  not  sufficient  to  thwart 
tbe  purpose  of  the  nonforfeltnrft  statute  and 
repel  its  application.  The  statute  requires 
3  annual  premium  payments ;  and  it  will  suf- 
fice to  Invoke  the  statute  If  th^  are  all  paid 
to  and  accepted  by  the  company  ai  one  and 
the  same  time.  See  Horttm  t.  New  York 
Life  Insurance  Oo.,  151  Mo.  604,  62  S.  W. 
350. 

But  It  Is  argued  the  reserve  avallaMe  for 
extended  insurance  ts  an  accumulation  from 
premium  payments  after  the  cost  of  insur- 
ance and  expense  of  tbe  business  Is  deducted, 
and  therefore,  unless  premiums  are  actually 
paid,  no  reserve  may  accumulate.  The 
thought  Is  that  as  tbe  reserve  originated, 
in  the  first  instance.  In  the  equities  of  the 
case,  It  is  Inequitable  and  unjust  to  treat 
with  the  matter  as  if  a  reserve  bad  accrued 
from  the  payment  of  premiums,  when  no 
such  premiums  were  actually  paid.  See 
Rose  V.  Franklin  Life  Ins.  Co..  163  Mo.  App. 
90,  132  S.  W.  613.  No  one  can  doubt  that 
this  argument  would  Inhere  with  much  force 
In  a  proper  case,  but  not  so  here;  for,  as  we 
take  It  the  reserve  of  this  policy  was  fully 
provided  for  and  protected  In  the  loan  cer- 
tificate of  $867.75,  together  with  that  por- 
tion of  tbe  $113.10  premium  actually  paid  In 
October,  1902,  which  Is  available  for  that 
purpose.  By  the  loan  certificate  which  the 
insured  executed  at  the  time  of  effecting  the 
transfer  of  policies*  tbe  preset  insurance 
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contract  wai  diarged  with  the  amount  of 
9867.76,  Which  the  company  was  antborlied 
to  deduct  therennder.  No  money  was  ac- 
tually loaned  to  the  insared  at  the  time,  and 
It  Is  obTioaa  that  this  IndebtedneaB  against 
his  Insurance  waa  not  created  for  the  pur- 
pose oC  llQuldatli«  pranlnma  for  tbe  10 
years'  Insurance  which  be  bad  under  the 
policy  of  the  Safety  Fnnd  Life  Association ; 
for  those  premltims  and  assessments  were 
folly  paid  as  they  seemed.  Iho  period  be- 
tween October  1.  1892,  and  October  1,  1902, 
bad  fully  lapsed.  The  Insurance  had  beoi 
carried  and  paid  for  another  company; 
and  certainly  defendant  was  oitltled  to  no 
compensation  nnder  the  present  policy  for 
that  feature  of  the  risk.  Upon  issuing  to 
Rose  a  new  policy  antedated  10  years,  which 
policy  Included,  among  other  things,  the 
usual  obligation  arising  perforce  of  onr  non- 
forfeiture statute,  the  {^resent  d^endant  was 
concerned  only  with  obtaining  from  Rose 
a  sufficient  percentage  of  prior  pr^lnms  to 
create  or  protect  the  reserve  essential  under 
the  statute  and  compcmate  It  for  effecting 
an  insurance  on  a  person  45  years  of  age  as 
If  he  were  aged  but  35.  It  therefore  appears 
that,  though  defendant  had  not  actually  re- 
ceived the  10  full  annual  premium  payments 
for  the  10  preceding  years  during  which  It 
carried  no  insurance  on  Rose,  It  did  re- 
ceive, through  the  transaction  of  the  loan 
certificate,  an  acknowledged  indebtedness 
from  him  as  a  lien  on  the  policy  for  an 
amount  more  than  sufficient  to  supply  the  es- 
sential reserve ;  such  reserve  being,  if  all  of 
the  premiums  were  actually  paid,  $738  and 
some  cents.  In  this  view,  it  Is  neither  In- 
equitable nor  unjust  to  compd  defendant  to 
perform  the  contract  according  to  the  non- 
forfeiture statute;  for,  though  it  bad  not 
actually  collected  the  10  prior  premiums,  It 
-  sufficiently  secured  the  reserve  to  answer  for 
the  net  value  of  the  policy  In  event  of  lapse, 
[2]  But  It  Is  argued,  though  such  be  true, 
the  amount  of  the  loan  certificate,  together 
with  6  per  cent,  simple  interest  thereon,  for 
which  it  provides,  should  have  first  been  de- 
ducted from  the  net  value  of  the  policy  be- 
fore the  purchase  of  extended  Insurance. 
The  conrt  expressly  found  as  a  fact  that  tiie 
certificate  of  loan  of  $867.75.  together  with 
the  obligation  contained  therein  to  pay  sim- 
ple Interest  on  that  amount  at  6  per  cent, 
was  part  of  ttie  consideration  for  which  the 
present  policy  was  Issued.  It  found,  too,  that 
the  Imn  certificate  with  simple  Interest  at  6 
per  cent  computed  thereon  to  the  date  of 
the  death  of  insured,  amounted  to  $1,150.45. 
Toadiing  the  net  value  of  the  poUey  on  Octo- 
1, 190^  the  date  of  lame,  the  court  found 
that  uptm  the  actuaries'  or  combined  ex- 
perience table  of  mortality,  with  4  per  cent 
takterest  per  annum  thneon,  tauSi  net  value 
was  $738  and  some  cents.  Bnt  it  found,  too, 
that  there  were  no  note  or  notes,  or  other 
evidences  of  Ind^tedness  to  the  company. 


glTen  on  account  of  past  premium  payments 
on  said  policy,  and  that  tlierefore  three- 
fonrtha  of  the  net  Talue,  taluo  as  a  net  single 
premium  for  temporary  insurance  fior  the  full 
amount  written  In  the  policy,  was  more  tlian 
SDtBdent  to  continue  the  policy  in  force  tor 
a  term  extending  beyond  the  death  of  the 
Insured.  After  so  finding,  tbe  court  deduct- 
ed the  amount  of  the  loan  from  the  amonnt 
payable  under  t3ie  face  of  the  policy  and 
gave  Judgm^t  for  the  balance.  On  what 
theory  the  court  found,  or  declared,  rather, 
the  loan  certificate  was  not  an  evidence  of 
Indebtedness  on  account  of  past  premiums, 
we  are  unable  to  ascertain;  for  the  conclu* 
sion  of  law  Is  to  the  contrary.  The  nonfor* 
feiture  statute  In  force  at  the  time  the  poli- 
cy was  Issued  provides  for  the  method  of  ' 
computing  the  net  value  of  the  policy,  and 
provides,  too,  that,  after  deducting  from 
three-fourthe  of  such  net  value  any  notes  or 
other  Indebtedness  to  the  company,  given  on 
account  of  past  prelum  payments  on  said 
policy,  the  balance  shall  be  tak^  as  a  net 
single  premium,  for  the  purpose  of  extended 
or  temporary  insurance.  To  deduct  the 
amonnt  of  the  loan  certificate  from  three- 
fourths  of  the  net  value  or  reserve  would 
consume  the  wliole  and  leave  a  deficit  be- 
sides. 

It  is  argued  for  plaintiff  that  the  court 
properly  declined  to  deduct  the  amount  of 
the  loan  certificate  from  three-fourths  of  the 
net  value,  because  the  loan  certificate  itself 
provides  that,  "In  event  of  my  death,  or 
failure  to  make  any  payment,  when  due,  to 
said  company,  *  •  •  the  amount  remain- 
ing unpaid  shall  become  due  and  be  deducted 
from  the  amount  payable  under  said  policy." 
It  is  said  the  words  "under  said  policy"  dis- 
close that  the  parties  had  stipulated  the  loan 
should  be  repaid  from  the  proceeds  of  the 
policy,  and  not  In  accordance  with  the  stat- 
ute. Bnt  we  believe  the  language  of  the  oer- 
tlflcate  should  be  Interpreted  In  consonance 
with  the  statute,  which,  under  the  accepted 
rule  of  decision  In  this  state,  becomes  a  part 
of  the  contract  of  insurance  between  the  par- 
ties. See  Smith  t.  Bfutual  Benefit  Life  Ins. 
Co.,  173  Mo«  329,  72  S.  W.  936;  Burridge  T. 
New  York  Life  In&  Co.,  2U  Ho.  168,  109  B. 
W.  660.  Obviously  the  loan  certificate  was 
executed  by  tbe  Insured  to  defendant  as  an 
acknowledgment  of  indebtedness  on  account 
of  past  premium  payments.  The  conrt  found 
as  a  fact  that  auch  certificate  was  pared  of 
the  con^deratlon  tor  the  new  policy,  and  on 
no  other  theory  could  such  be  true;  for  the 
Insured  paid  In  ca^  at  the  time  (mly  the 
annual  premium  of  $118.10  for  the  year 
1902.  If  this  loan  eertlflcate  is  an  erldaice 
of  Indebtedness  on.  account  of  past  premium 
payments,  then  It  falls  within  the  express 
terms  of  the  statute ;  and  such  Indebtedness 
should  be  deducted  from  three-fourths  of  the 
net  value  of  the  policy  before  any  portion 
of  such  n^  value  is  applied  to  the  porduse 
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of  extended  insnrance.  ObTlouBly,  the  pre- 
cepts of  natural  justice  alone  reqaire  that, 
if  this  loan  certificate  1b  to  operate  to  the 
end  of  creating  and  maintaining  the  Insur- 
anoe  and  the  net  reserve  available  for  the 
purpose  of  extending  the  term  beyond  the 
lapse,  then  It  should  be  treated,  too,  as  an 
eridence  of  Indebtedness  on  account  of  past 
premium  payments;  for  without  It  sufficient 
premiums  were  not  paid  to  create  a  reserve 
In  aid  of  the  policy.  The  words  authorizing 
the  amount  of  the  loan  to  be  "deducted  from 
tbe  amonnt  payable  under  said  policy" 
sboold.  when  considered  together  with  the 
f&ct  that  both  ,  parties  are  deemed  to  have 
teen  fully  advised  as  to  tbe  provision  of  the 
statute,  be  construed  as  Intending  such  loan 
sbonid  be  deducted  from  three-fourths  of  the 
net  value  of  the  policy ;  for  by  tbe  provl- 
slona  of  the  statute  such  amount  waa  avail- 
able "under  the  policy"  for  that  purpose — 
that  is,  for  the  purpose  of  paying  the  loan. 

The  judgment  abonld  be  reversed.  It  Is  so 
ordered. 

RETI«OIJ>S,  P.  J.,  and  GAULTIELD.  J., 
eoncor. 


ROMJTTB  et  al.  v.  RANDOLPH  et  aL 

(Kansas  Ci^  Goart  of  Appeals.  Missouri. 
AdtU  W,  1912.   Refaearinc  Deided 
June  17,  1912.) 

L  Wills  ({  616*)— Devise  fob  Lm— EnsoT 
or  PowEB  OF  Disposition. 

A  devise  or  bequest,  being  expressly  only 
for  life,  is  not  made  one  of  the  fee  of  the 
resl^,  or  absolute  title  of  the  personalty,  by 
cift  of  foil  power  of  dUpositlon;  but  such 
power  is  merely  one  of  appointment,  whicb 
mast  be  exercised  to  affect  the  remainder. 

fEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Die  H  141&-1430;  Dec.  Dig.  |  616.»] 

2.  WiELB  (J  SIQ*) — CowaTHrcnoN. 

A  devise  to  testator's  wife  of  all  the  prop- 
erty of  which  he  shall  die  seised,  with  full 
power  of  disposition,  for  and  duric]^  her  life, 
with  remainder  over  t>f  what  is  undisposed  of 
at  her  death,  does  not  place  tbe  life  Ihnitation 
on  the  power  to  dispose  of  the  estate,  Instead 
of  on  tbe  estate  ftseK. 

fEd.  Note.— For  other  caaes,  see  Wills,  Cent 
Dig.  H  1418-1430;  Dec.  Dig.  |  61&*] 

8.  WiLU    fl   498*)  — Benbficiabies  — 'T3«- 

SCEXDANT." 

In  the  absence  of  anything  in  the  will  In- 
fficating  the  contrary,  "descendants,"  in  a  gift 
of  the  remainder  to  children  reared  by  testa- 
tor, to  be  divided  equally  between  them  and 
their  descendants,  does  not  have  other  than  its 
ordinary  meaning,  so  as  to  include  brothers 
and  sisters  of  pne  of  them  dying  without  issue. 

(Ed.  Note. — For  other  esses,  see  Wills,  Gent. 
Dig.  H  1087-1089;  Dec  Dig.  S  498.« 

For  other  defipitjons.  see  Words  and  Phras- 
es. voL  3,  pp.  2014-2017;  vol  8,  p.  7635.] 

4.  W11.LB  (f  77S*)— LarflE  or  Detisb—Diath 

or  Devisee. 

Bj  provision  of  Rev.  St.  1909,  |  MO,  laps- 
ing of  a  devise  by  death  of  the  devisee  before 
testator  is  saved  only  where  the  devisee  is  a 


relatlTe  of  testator,  and  learea  Hneal  deacsnd- 
ants. 

[Ed.  Note.— For  other  cases,  see  WIIIb,  Cent. 
Dig.  K  1997-2000;  Dec  Dig7|  775.*1 

5.  Wiixs  (I  775*)— Devisk  IK  Rehaindxb— 
Limitation. 

Though,  ordinarily,  where  two  persons  by 
the  same  will  devise  all  their  property  to  the 
survivor,  with  power  of  disposition,  and  the 
remainder,  undisposed  of  at  the  death  of  the 
survivor,  to  three  persons,  an  estate  or  inter- 
est in  remainder  would,  on  tbe  death  of  one  of 
the  testators,  be  cast  on  each  of  the  remain- 
dermen, which,  he  dying  intestate,  though  be- 
fore the  surviving  testator  and  life  tenant, 
would  go  to  his  heirs,  the  power  of  disposition 
not  having  been  exercised,  yet  the  estate  in 
remainder  not  being  in  remainder  generally, 
but  the  property  beuiK  devised  to  the  remain- 
dermen, "to  be  equalqr  divided  between  them 
and  their  descendants,"  the  estate  or  interest 
of  either  is  limited  to  bis  "descendants,"  if  he 
dies  before  the  sur^vlng  testator,  so  that,  one 
of  them  so  dying  without  descendants,  hli  de- 
vise lapsed. 

[Ed.  Note,— For  other  cases,  see  Wills,  Gent. 
Dig.  g|  1997-2000;  Dec.  Dig.  1  775.*] 

6.  WiLM  (I  523*)— CoHSTBuonon  — Dxvisx 
m  Comcon. 

A  devise  to  "the  •  •  •  children  •  •  • 
whom  we  raised,  •  •  •  N.,  A.,  O.  to  be 
equally  divided  between  them  and  their  de- 
scendants," is  not  to  them  jointly  or  as  a 
class,  so  that,  one  of  them  predeceasing  testa- 
tor, tbe  others  take  the  whole,  but  to  them  as- 
tenants  In  common. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent;. 
Dig.  1 1115;  Dec.  Dig.  I  628.«] 

7.  Wills  (f  852*)— Joint  Will  —  Disposi- 
tion OF  Lapsed  Devise. 

Where  two  persons,  by  the  same  will,  give 
all  their  proper^  to  the  survivor  for  life,  and, 
after  death  of  tiie  survivor,  to  three  persons, 
tbe  gift  in  remainder  as  to  one  of  such  per- 
sons, havii^r  lapsed,  is  to  be  divided  between 
tbe  estates  of  testators  in  the  proportion  that 
their  estates  bore  to  each  other. 

[Ed.  Note.— For  other  cases,  see  "VRIls,  Cent 
Dig.  SS  2167,  2168;  Dec  Dig.  |  8S2.*] 

Error  to  Circuit  Court,  Macon  County; 
Nat  U.  Shelton,  Judge. 

Action  by  Price  Romjue  and  others  against 
Onie  Randolph  and  others,  Judgment  for 
plalntifEs;  defendants  bring  error.  Reversed 
and  remanded. 

J(An  T.  Barker,  of  La  Plata,  and  B.  8. 
Matthews  ft  Son,  ot  Hacon,  for  plalntiflk  tn 
error.  Dan  B.  Hogbes  and  John  XL  Hughes,, 
both  of  Macon,  for  defendants  In  error. 

ELLISON,  J.  James  A.  Lea  and  Nant? 
Lea  were  husband  and  wife,  wlthoot  Issue 
of  th^r  own;  but  tttey  had  raised  to  man- 
hood and  womanhood  three  chlldroi,  Nancy 
May,  Ollie  Greer,  and  Albert  Lea.  They 
made  the  following  will : 

"2.  We  each  will,  bequeath  and  devlae,  to- 
the  other  anrvlTlng  all  the  property,  real, 
personal  or  mixed,  of  which  we  or  either  of 
us  shall  die  seised,  with  full  power  of  dispo- 
sition, for  and  during  the  life  of  such  sur- 
vivor. 

"3.  We  each  will,  bequeath  and  devise  all 
the  rest,  residue  and  ranalnder  of  all  the 
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property,  real,  persooal  and  mixed,  remain- 
ing undisposed  of  at  the  death  of  the  survlv- 
■or,  In  this  will  jolutlr  made  by  ua,  to  the  be- 
loved children,  hereinafter  named,  whom  we 
reared  as  follows:  To  Nancy  May,  •  *  • 
to  Albert  Lea,  *  •  •  to  OlUe  Greer;  to 
be  equally  divided  between  them  and  tbelr 
descendants,  to  the  exclusion  of  our  next  of 
kin,  under  the  laws  of  descent  and  distribu- 
tion, in  the  absence  of  any  children  being 
bom  of  our  union,  and  we  now  state  that  at 
the  making  of  this  will  no  cliildren  having 
been  so  born." 

James,  the  husband,  died,  and  subsequently 
the  young  man,  Albert,  died,  without  Issue; 
then  afterwards  Nancy,  tlie  surviving  wife, 
'died,  and  there  was  thus  left  only  Naocy 
Hay  and  Ollle  Greer.  Nancy  left  collateral 
kin  only,  and  Albert  left  brothers  and  slaters. 
The  question  for  decision  is:  Who  takes  the 
«ne-thlrd  interest  in  the  property  originally 
•devised  to  Albert?  Ttie  collateral  kin  of 
Nancy  claim  it  as  coming  to  them  through 
her;  the  brothers  and  sisters  of  Albert  claim 
It  as  coining  through  him,  and  Nancy 'May 
and  Ollle  Greer  claim  it  as  surviving  Joint 
tenants. 

The  trial  court  decided  that  Nancy  took  an 
absolute  estate,  and  that  the  devise  to  Albert 
Japsed  by  reason  of  his  death  prior  to  Nan- 
cy's decease. 

[1]  If  the  second  clause  of  the  will  was  an 
absolute  devise  to  Nancy,  then  the  last  part 
'Of  that  clause,  seemingly  limiting  tlie  estate 
to  one  for  life,  would  be  void.  For  "it  is  a 
settled  rule  of  American,  as  well  as  English, 
law  that  when  the  first  devisee  has  the  ab- 
solute right  to  dispose  of  the  property  In  bis 
own  unlimited  discretion,  and  not  a  mere 
power  of  appointment  among  certain  speci- 
fied persons  or  classes,  any  estate  over  is 
Toid,  aa  being  Inconsistent  with  the  first 
gift"  And  "if,  therefore,  there  be  an  abso- 
lute power  of  disposition  given  by  the  will  to 
.the  first  taker,  as  If  an  estate  be  devised  to 
A.  in  fee,  and  if  be  dies  possessed  of  the 
property  without  lawful  issue,  the  remainder 
4>TW,  or  remainder  over  the  i^perty  wMcb 
iie,  dying  without  heirs,  should  leave,  or 
without  selling  or  devising  the  same,  in  ail 
-such  cases,  the  remainder  over  Is  void  as  a 
remainder,  because  of  the  preceding  fee;  and 
It  Ib  void  by  way  of  executory  devise,  be- 
cause the  limitation  la  inconsistent  with  tba 
abaolute  estate  or  power  of  disposition  ex- 
pressly given  or  necessarily  Implied  by  the 
wUl."  Jackson  v.  Llttell,  213  Mo.  589,  112  8, 
W.  53,  127  Am.  St  Bep.  620.  It  is  aald  that 
"a  power  to  dispose  of  a  thing  as  one  pleases 
most  necesaarlly  carry  along  with  It  a  full 
property  in  it"  Id.  The  same  rules  are  stat- 
ed in  Gannon  Albright,  183  Ho.  238,  81  a 
W;  11G2*  67  U  R.  A.  97, 106  Am.  St  Bep.  471. 
A  devise  of  an  estate  generally  or  Indefinite- 
ly, with  power  to  dispose  of  the  same,  Tests 
the  fee  simple  In  the  devisee,  and  no  aubae- 
■qnent,  ambiguoiu  limitation  will  lessen  tbe 


estate.  Cook  v.  Couch,  100  Mo.  29,  13  S.  W. 
80;  Small  v.  Field,  102  Ho.  104.  14  S.  W.  815; 
Both  T.  Bauschenbusch,  178  Ho.  082,  78  8. 
W.  664,  61  L.  B.  A.  455. 

So,  in  Jackson  t.  Bobina,  16  Johns.  (N.  T.) 
637,  587,  688,  where  the  testator  devised  "aU 
my  real  and  personal  estate  whatsoever  unto 
my  dear  wife,  Sarah,  to  hold  the  same  to 
her,  her  executors,  administrators  and  as- 
signs, but  in  case  of  her  death  without  giv- 
ing, devising  or  bequeathing  by  will  or  other- 
wise selling  or  assigning  the  said  estate,  or 
any  part  thereof,  then  I  do  give,  devise  and 
bequeath,  all  such  estate  or  all  parts  thereof 
as  shall  so  remain  unsold,  undevised  or  on- 
bequeathed,  to  my  danghter,"  It  was  held 
that  the  first  part  of  the  clause  gave  a  fee  to 
the  wife,  and  the  remainder  over  to  the 
daughter  was  void.  It  being  said  that  the 
power  and  right  to  sell  was  Itself  **au  attri- 
bute of  ownership  and  carries  with  it  a  fee;'* 
and  that  It  was  "an.  Incontrovertible  rale 
that  where  an  estate  is  given  to  a  person 
generally  or  indefinitely,  with  a  irawer  of  dis- 
position. It  carries  a  fee." 

But  the  power  of  absolute  disposal  over 
property  will  not  operate  as  the  devise  of  a 
fee  in  realty,  or  absolute  title  in  personalty, 
where  a  life  estate  only  is  devised.  Grace  v. 
Perry,  197  Mo.  550,  95  S.  W.  875.  7  Ann.  Gas. 
948:  Tisdale  v.  Prather,  210  Mo.  402,  109  S. 
W.  41.  In  such  case  the  life  estate  is  not  en- 
larged by  unrestrained  power  of  sale;  but 
such  power  Is  merely  one  of  appointment, 
which,  If  not  exercised,  leaves  the  estate  in 
remainder.  It  is  proper  enough  to  say  that 
a  devise  of  an  estate  generally,  with  power 
of  absolute  sale,  passes  the  fee.  But  the  de- 
vise of  an  estate  for  life  is  not  a  general  de- 
vise, or,  as  otherwise  expressed,  is  not  a 
"gift  generally  or  Indefinitely."  Its  duration 
is  limited  to  a  life  by  Its  own  terms.  Thus, 
In  Rubey  v.  Barnett,  12  Mo.  3,  49  Am.  Dec. 
112,  after  recognition  of  the  rule  In  accord 
with  the  authorities  above  cited.  It  is  said: 
"But  a  devise  to  a  wife  for  life,  and  after 
her  decease  she  to  give  the  same  to  whom 
she  will,  passes  but  an  estate  for  life  with  a 
power;  yet  If  an  express  estate  for  life  had 
not  been  devised  to  tJie  wife,  an  estate  in  fee 
would  have  passed  by  the  other  words." 
"This,"  says  the  court  "is  the  distinction 
which  prevails  throughout  the>  cases.  When 
an  express  estate  for  life  Is  given,  and  after- 
wards a  power  of  dlwosition  is  contared, 
then  the  devisee  takes  but  a  life  estate 
with  a  power  of  disposition;  and  it  bo  dis- 
position is  made  the  reversion  will  go  to  the 
heirs  of  the  devisor.  But  if  there  is  no  pre- 
viom  devise  of  a  life  estate^  but  a  simple 
power  of  disposition  is  bestowed,  thai  the 
devisee  takes  an  absolute  estate."  The  mle 
thus  stated  by  Judge  Scott  more  than  60 
years  ago  Is  sound  to-day,  because  it  rests 
upon  the  plain  duty  of  the  courts  to  admin- 
ister the  intentloa  of  the  testator,  wben  not 
contrary  to  graieral  law. 
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That  the  atisolnte  power  of  disposal  la  a 
gift  of  the  absolute  property  Is  the  dictate  of 
lODimon  sense,  says  Judge  Tucker,  in  Bnr- 
I  well  V.  Anderson,  30  Va.  348.  And,  further, 
I  tint:  '^e  who  has  the  absolute  property  has 
inseparably  the  absolute  power  over  It;  and 
be  to  whom  is  given  the  absolute  power  over 
as  estate  acqnirea  thereby  the  absolute  prop- 
erty, unless  there  Is  something  In  the  gift 
irbich  negatives  and  overthrows  this  other- 
wise Irresistible  implication.  *  *  *  So, 
tliough  a  devise  to  a  wife  for  life,  and  nfter 
ber  decease  she  to  give  the  same  to  whom 
she  will,  passes  but  an  estate  for  life  with  a 
power:  yet.  If  an  express  estate  for  life  had 
not  been  devised  to  tbe  wife,  an  estate  in  fee 
would  have  passed  by  the  other  words. 
Where,  indeed,  such  an  Inconsistent  life  es- 
tate is  given,  the  fee  does  not  pass;  for  this 
whole  matter  rests  upon  intention.  *  *  « 
Where  an  Interest  Is  given  generally,  and 
without  limitation,  that  gift  Is  not  converted 
iDto  a  mere  power  by  annexing  thereto  a 
general  power  of  disposition.  •  •  •  But, 
where  there  Ib  an  express  and  Inconsistent 
estate  for  life  given,  the  construction  of  the 
iastnunent  is  altogether  different  For  the 
j  express  estate  for  life  negatives  the  Intention 
!  to  give  the  absolate  prop^ty,  and  nrnverts 
these  words  Into  words  of  mere  power, 
which,  standing  alone,  would  have  been  con- 
jttrued  to  convey  an  Interest"  The  rule  is 
writtoi  tn  tbe  same  way  In  nnmerous  cases. 
"If  tbe  testator,  In  express  terms,  giTe  an  es- 
ute  for  life,  tbe  Intention  la  manifest  and 
b^vnd  donbt;  and  In  ancb  case  an  added 
powv  of  disposition  cannot  enlarge  the  es- 
tate" Boilel^  T.  aongb,  62  N.  H.  287,  13 
AOL  Rep.  23. 

In  Mansfield  v.  Shelton,  67  Conn.  890,  36 
Atl.  271.  52  Am.  St  Rep.  286,  four  rules  re- 
lating to  this  general  subject  are  stated,  the 
second  of  which  Is  that:  "A  life  estate  ex- 
pressly created  will  not  be  converted  into  a 
fee,  absolute  or  qualified,  or  Into  any  other 
form  of  estate  greater  than  a  life  estate, 
merely  by  reason  of  there  being  coupled  with 
it  a  power  of  disposition,  bowever  genml  or 
extensive." 

In  Collhis  V.  Wickwlre,  162  Mass.  143,  38 
X.  E.  3^,  the  will  gave  the  property  to  the 
testator's  wife  "during  her  natural  life,  with 
the  right  to  dispose  of  the  same  by  gift  or 
will  at  her  decease;"  and  the  principle  that 
where  a  will  gives  an  absolute  ownership, 
with  foil  power  of  disposal,  a  limitation  over 
Is  void,  because  inconsistent  with  an  abso- 
lute title,  was  Invoked.  But  the  court  said 
that  the  principle  was  not  "applicable  where 
tbe  will  purports  to  give  only  a  life  estate 
to  the  first  taker,  with  merely  a  power  of 
disposition  of  the  remainder  as  a  separate 
Interest" 

In  Swarthout  v.  Ranler,  143  N.  T.  409,  38 
X.  E.  726,  the  provision  In  the  will  was  that 
tbe  wife  was  to  have  the  estate  during  ber 
life;  bat  It  also  gave  her  power  to  dispose 


of  It,  yet  It  was  held  to  be  a  life  estate  wltb 

a  power. 

In  Ramsdell  v.  Ramsdell,  21  Me.  288,  the 
court  after  diBcussing  the  authorities,  says: 
"The  rule  to  be  extracted  from  these  cases 
would  seem  to  be  that  where  a  life  estate 
only  Is  clearly  given  to  the  first  taker,  with 
an  express  power  on  a  certain  event,  or  for  a 
certain  purpose,  to  dispose  of  the  property, 
tbe  life  estate  Is  not  by  such  a  power  en- 
larged to  a  fee  or  absolute  right;  and  the 
devise  over  will  be  good."  To  the  same  ef* 
feet  IB  Wood  T.  Robertson,  118  Ind.  323,  16 
N.  E.  457. 

[21  In  applying  these  rules  of  construction 
to  this  case,  we  will  simplify  the  provision 
In  question  by  changing  the  words,  so  that 
It  will  read  as  a  single,  instead  of  a  }oInt, 
win.  It  then  would  be  that  "I  will,  bequeath 
and  devise  to  my  wife  Nancy  all  the  proper- 
ty, real,  personal  or  mixed,  of  which  I  shall 
die  seised,  with  full  power  of  disposition,  for 
and  during  her  life."  There  is  but  one  pos- 
sible suggestion  in  avoidance  of  the  plainly 
expressed  intention  to  devise  a  life  estate, 
and  that  Is  to  say  the  testator  placed  the 
life  limitation  on  the  power  to  dispose  of 
the  estate  instead  of  upon  the  estate  Itself. 
But  that  would  be  altogether  fanciful,  for 
two  reasons:  One,  that  it  would  be  useless 
to  limit  the  power  of  making  disposition  of 
the  property  to  her  life,  since  tbe  end  of  life 
would  Itself  put  an  end  to  the  power  of  dis- 
posal; and  the  other  Is  that  the  subsequent 
clause  3  devises  the  property  which  she  may 
not  dispose  of  to  the  persons  therein  named, 
thus  showing  It  was  the  Intention  that  her 
right  of  property  ended  with  her  life.  It 
seems  to  us  to  be  manifest  that  each  testa- 
tor gave  to  the  other  a  life  estate  In  their  re- 
spective estates,  and  both  gave  the  remain- 
ders existing  at  the  death  of  the  survivor  to 
the  three  persons  named,  to  be  divided  equal- 
ly between  them  or  their  descendants. 

[3]  To  whom,  then,  did  the  property  go  on 
Nancy's  decease?  The  will  says  to  the  three 
devisees,  to  be  equally  divided  between  them, 
or  "their  descendants."  We  have  already 
stated  that  Albert  died  before  Nancy,  and, 
as  It  appears  that  he  left  no  children,  but 
did  leave  brothers  and  sisters,  the  first  ques- 
tion on  this  branch  of  tbe  case  is:  Are  broth- 
ers and  sisters  of  a  deceased  his  descendants, 
within  the  meaning  of  the  will?  Ordinarily 
they  are  not  .  LIch  v.  Llch,  158  Mo.  App.  400, 
138  S.  W.  668.  By  descendant  from  a  person 
we  mean  one  who  comes  from  him,  not  one 
who  may  be  collaterally  connected  with  him. 
"Descendants"  means  "those  who  have  issued 
from  an  individual,  including  his  children, 
grandchildren,  and  their  children  to  the  re- 
motest generation."-  TIchenor  v.  Brewer,  98 
Ky.  349,  33  S.  W.  86:  West  v.  West  89  Ind. 
629;  Gordon  v.  Pendleton,  84  N.  C.  98;  Van 
Beuren  v.  Dash,  30  N.  Y.  393.  "A  descendant 
Is  a  person  who  is  descended  from  another; 
that  is,  one  who  proceeds  from  the  body  of 
another,  bowevet  remotely.  Tbe  word  la  the 
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coDTerse  or  oppo^te  of  ascendant  Descend- 
ants Include  every  person  descended  from  tbe 
stock  referred  to.  It  Is  coexteaslve  with  Is- 
sue, but  does  not  embrace  others  not  of  Issue. 
It  Is  not  to  be  understood  as  meaning  next  of 
Un,  or  heirs  at  law;  for  these  phrases  com- 
prehend persona  In  the  ascending,  as  well  as 
the  descending,  line,  and  may  also  include 
collaterals;  but  it  does  mean  the  issue  of 
the  body  of  the  person  named,  of  every  de- 
gree, such  as  children,  grandchildren,  and 
great-grandchildren,  and  all  others  in  the  di- 
rect deseeding  line.  And  when  the  term  'de- 
scendant' is  used  in  a  will,  it  means  only 
lineal  heirs — those  in  the  direct  descending 
line  from  the  person  named — unless  there  Is 
a  clear  Indication  of  intention  on  the  part  of 
the  testator  to  enlarge  Its  meaning.  And  so 
It  has  been  held  that  'descendants*  Is  a  good 
term  of  description  in  a  vrlll,  and  includes 
all  who  proceed  from  the  body  of  the  person 
named,  to  the  remotest  degree.  And  this  is 
the  ordinary  meaning  applied  to  the  word 
'descendants,'  not  only  by  the  profession, 
but  by  the  laity."  Bates  v.  GUlett,  132  111. 
287,  24  N.  E.  611.  See,  also,  9  Amer.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  399;  14  Cyc,  38;  Rood 
on  Wills,  I  446;  2  Underbill  on  Wills,  t  677. 

But  counsel  says  that  the  expression  "de- 
scendants" may,  in  some  contexts,  mean  a 
brother  or  sister.  If  so,  there  la  no  sign  of 
such  meaning  In  this  will.  Inferences  are 
strong  to  the  contrary.  Neither  of  the  three 
devisees  were  children  of  the  testators;  and 
there  la  no  expression  in  the  will  to  lead 
one  to  supi)ose  there  was  any  kinship,  unless 
it  be  that  Albert  bears  the  same  name.  The 
moving  cause  of  the  gifts  appears  to  have 
been  affection  arising  from  the  association 
consequent  upon  having  "reared"  them.  Nat- 
urally the  testators  had  no  interest,  aside 
from  them  individually,  which  would  reach 
further  than  their  descendants.  There  is 
nothing  in  the  words  of  the  will,  nor  in  the 
situation,  to  lead  one  to  believe  the  testa- 
tors meant  their  bounty  to  go  to  any  one  out- 
side the  Immediate  line  of  the  devisees. 

[41  Albert  dying  without  descendants,  the 
legacy  lapsed  as  to.  his  Interest.  The  statute 
(section  516,  R.  8.  1909)  saves  lapsing  only 
in  cases  where  the  "child,  grandchild  or 
other  relative  of  the  testator"  dies  "learlng 
lineal  descendants." 

[S]  But  it  may  be  said  that  each  of  the 
children  took  an  estate  in  remainder,  and, 
though  subject  to  be  destroyed  by  an  exercise 
of  the  power  of  sale  by  the  life  tenant,  nev- 
ertlieless  it  was  a  present  Interest,  even  dur- 
ing the  existence  of  the  life  estate,  only  lia- 
ble to  be  destroyed  by  an  exercise  of  the  pow- 
er. And  ther^ore  it  was  a  vested  interest  in 
Albert,  Nancy  May,  and  Ollle,  on  the  death 
of  either  of  the  testators,  which  could  be  as- 
signed by  tliem;  or,  on  their  death.  Intestate, 
would  go  to  their  heirs.  O^erefore  Albert, 
having  survived  the  testator,  James,  there 
was  cast  upon  him  an  estate  In  remainder; 
and,  whether  oonaldered  as  a  vested  or  con- 


Ungrat  remainder.  It  nevertheless  was  an 
estate  or  Interest  which,  on  his  deatb  Sntea- 
tate,  would  go  to  his  b^ra. 

To  this  we  say  that  would  be  tme  ordi- 
narily. Welsh  T.  Woodbury,  144  Masa.  542, 
11  N.  E.  762 ;  Wlnslow  v.  Goodwin,  7  Mete. 
(Mass.)  863;  Putnam  v.  Story,  132  Hass  205; 
Orosvenor  v.  Bowen,  16  K.  I.  649, 10  AtL  589; 
Scofleld  V.  Oleott,  120  IIL  362,  11  N.  E.  35L 
But,  the  terms  of  the  will  here  in  con- 
troversy, the  estates  to  Albert  and  the  two 
other  children  were  not  estates  In  remainder 
generally.  The  estate  or  interest  of  each  was 
limited  to  their  "descendants,"  U  either  of 
them  should  die.  So,  therefore,  as  already 
said,  Albert  dying  without  desomdanti^  bis 
legacy  lapsed. 

We  have  examined  Lemmons  v.  Reynolds, 
170  Mo.  227,  71  S.  W.  135,  and  think  it  bas 
no  bearing  on  th)&  questions  presented  in  this 
case. 

[I]  We  do  not  find  anything  in  the  will  Jus- 
tifying the  claim  of  Nancy  May  and  OlUe 
Greer.  There  is  nothing  to  show  them  to  be 
joint  tenants.  They  own  two-thirds  of  the 
estate,  and  are  tenants  in  common  with  the 
owner  of  the  other  third,  lapsed  by  Albert's 
decease.  If  the  devise  bad  been  to  a  class, 
as  to  the  children  of  A.,  then,  if  not  prevent- 
ed by  statute,  the  survivors  of  the  class,  at 
the  testator's  death,  would  take  the  wbole. 
But  there  Is  no  possible  ground  for  taking 
from  them  their  distinctive  individuality  as 
devisees  and  putting  them  together  as  one 
entity  or  class. 

[7]  The  result  is  that  the  share  which 
would  have  gone  to  Albert,  had  he  lived,  is 
undisposed  of,  and,  ordinarily,  would  belong 
to  the  general  estate  of  the  testator,  and  be 
inherited  by  his  statutory  heirs.  But  in  this 
case  there  arises  this  exceptional  state  of  af- 
fairs: There  are  two  testators  iu  one  will, 
with  no  distinction  as  to  what  partlealar 
property  belonged  to  each,  or  whether  it  be- 
longed to  them  Jointly. 

The  result  Is  that,  after  banding  over  to 
the  two  surviving  devisees  their  undivided 
two-thirds  of  the  whole  estate,  there  remains 
one-third  to  go  to  the  statutory  heirs  of  both 
the  testators.  Then  the  question  arises  as  to 
Iiow  the  shares  of  the  latt«r  two  sets  of  heirs 
are  to  be  ascertained.  We  know  of  no  better 
answer  than  to  say  that  each  set  will  Inherit 
what  Is  left  ot  their  ancestors'  estate  after 
taking  out  the  two-thirds  goii^  to  the  two 
surviving  devisees.  And,  In  order  that  Jus- 
tice may  be  don^  as  near  as  may  be,  it 
would  appear  prefer  that  this  two-thirds 
stiould  l>e  taken  from  tlie  two  estates  pro- 
portionately. That  is,  if  one  testator  left  a 
greater  estate  than  the  other,  a  proportion- 
ately greater  part  of  the  share  of  the  two 
devisees  should  be  taken  from  it  Thus,  for 
convenience,  suppose  the  two  estates  were  in 
mon^,  amounting,  together,  to  $12,000,  of 
whldi  James'  estate  was  $0,000  and  Nancy's 
98,000.  That  would  be  18,000  for  the  two 
devisees,  98^000  of  which  would  be  taken 
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from  the  99,000  oomposiuff  Jamee*  estate,  and 
$2,000  would  be  taken  from  the  $3,000  com- 
posIiiK  Nascy'B  estate.  And  tbat  would  leave 
tSJOOa  to  go  to  tbe  atatator;  belrs  of  James 
and  $1,000  to  go  to  tbs  statatoi?  heirs  of 
Xin^.  We  have  no  means  of  knowing  how 
or  In  what  proportions  the  property  was 
tfwned  Iv  tile  two  testators,  bat  believe  the 
TtewB  hraehi  opreased  will  enable  a  proper 
disposition  to  be  made  of  the  case. 

The  Judgment  la  reversed  and  cause  re* 
manded.   All  concur. 


USMUONS  V.  ROBERTSON. 

(Kanasa  Gi^  Goort  of  Appeals.  Mlamniri. 
May  27.  1912.) 

L  AmAI,  AND  BBBOS  (I  lOOS*)— VCBDIOT— 

CoRCLunviivass. 

A  verdict  on  conflictiaK  oral  evidence,  if 
believed  and  approved  hy  the  trial  court,  will 
not  be  disturbed  on  appeal 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  3860-3876,  a&18-39CiO; 
Dec.  Die  f  1006.*] 

2.  A8SAUI.T  aud  Battibt  (i  3S*)— AssAUtr— 

IXTKHT. 

Plaintiff  In  an  action  for  asaaolt  who  al- 
leges the  commission  by  defendant  of  an  aa- 
taalt  with  intent  to  have  carnal  intercourse 
with  plaintiff,  and  who  ahows  tbat  defendant 
broke  into  her  house  in  the  nighttime,  and 
placed  his  handa  on  her  person  while  ahe  was 
aileep.  shows  an  aasault  forming  a  baais  for 
a  lecovery;  the  allegation  of  the  intent  only 
iwng  to  Uie  gnestion  of  damages. 

rCd.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  TAg.  |  51;  De&  Dig.  t  35.*] 

8.  Trial  (g  253*)  —  Isstbucttons— Ignorihg 
Evide:?ce. 

A  requested  inatmction  excluding  teatl- 
P^kL     '  *  witness  is  properly  re- 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  If  613-623 ;  Dec.  Dig.  {  253.*] 
4.  Appeal  and  Ebbob  (S  547*)— QnasnoKS 

Reviewable— Bill  of  exceptions. 

Argument  of  coonsel  for  the  auccessfnl 
party  azid  objections  thereto  by  counsel  of  the 
defeated  party  cannot  be  made  a  part  of  the 
record  on  appeal  br  affidavits  in  support  of  a 
motion  for  new  trul,  but  can  only  by  a  bill 
of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  H  2427,  2^24^;  Dec 
Dig.  I  547.*1 

AK>efil  from  Circuit  Court,  Worth  County; 
Wdl  C.  EUlson,  Judge. 

Action  by  Emma  Lemmons  against  Wil- 
liam Robertson.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

O.  B.  Hudson  and  Kelso  &  E^so,  all  of 
Grant  Cit7,  for  appellant  L.  M.  Ph^^  and 
John  Ewlng,  both  of  Orant  City,  for  reqpond- 
«nL 


BROADDUS,  F.  X  Thla  Is  an  action  for 
Msanlt  The  complaint  la  to  the  efTect  that 
the  drfendant  broke  into  the  plalntUTa  house 
at  night,  and  assaulted  her  for  the  purpose 
of  Illicit  intercourse.  The  plaintiff  Is  a  wid- 


ow living  on  fi  term  in  Worth  county  In  the 
vldnity  of  the  town  of  Denver.  The  assault 
Is  alleged  to  have  been  made  In  April,  1910. 
Her  family,  be^es  herself,  consisted  of  her 
fatber-ln-law  and  five  ctaUdroi. 

Plaintiff  teettfled :  That  about  8  o'dock  on 
the  n^t  in  question  the  defendant  came  to 
her  house,  and  remained  talking  with  the 
fSamlly  nntll  the  children  got  deepy  and  want- 
ed to  go  to  bed,  when  ahe  told  defendant  it 
was  getting  late,  and  that  ahe  also  wanted  to 
go  to  bed,  when  he  said  he  wonld  go  home, 
that  **he  wanted  to  know  If  I  wouldn't  marry 
htm.  Thai  be  wanted  to  know  if  I  wouldn't 
accommodate  him  that  night.  I  told  him  I 
didn't  have  to  disgrace  n^self  and  fiimlly 
that  way.  He  then  said  he  would  go  home — 
started  home.  I  fastoied  tiie  door  and  went 
to  bed.  One  of  my  childroi  waa  sick.  I  tam- 
ed the  light  down,  went  off  to  sleep,  waa 
awakened  up  In  the  night  seeli^  something 
was  wrong— some  bad  odor  of  some  kind  nn- 
d«r  my  nose.  I  waked  up  then  in  a  fright, 
and  onelled  it,  and  says,  'O  my  Odd  I  who  la 
this  I '  He  raya,  'Itfa  me,'  in  a  low  voice. 
And  I  asked  him  what  he  waa  doing  there 
and  how  he  got  in.  He  says,  'I  got  in.'  And 
I  says,  'Ton  get  out  of  hwe.'  By  that  time 
my  boy  b^Ean  to  raise  up  and  he  went  out" 
She  stated  tbat  be  bad  one  band  on  her 
shoulder  and  something  under  her  nose  of 
bad  odor  of  some  kind — ebe  thought  chloro- 
form. The  time  was  about  2  o'clock,  and 
that  the  assault  made  her  very  weak,  sick, 
and  nervous,  which  bothered  her  all  summer. 
She  stated  that  she  saw  defendant  next  day 
at  I>enver  in  Charley  Wilson's  store,  when 
he  came  up  to  her  and  offered  her  $3  In  mon- 
ey if  ahe  would  keep  her  month  shut,  that 
she  told  him  she  did  not  want  his  money, 
and  that  this  trouble  was  not  settled  yet. 

The  son  Lester,  who  was  sleeping  In  the 
same  room  with  plaintiff,  testified  tbat  he 
had  gone  to  sleep  before  defendant  bad  left 
the  bouse,  but  was  awakened  In  the  night  by 
the  scream  of  bis  mother;  that  he  got  up 
and  fastened  the  door  when  the  defendant 
left  It  waa  shown  by  plaintiff's  evidence 
that  the  door  had  been  testened  by  a  button, 
and  there  was  evldmce  explaining  how  de- 
fendant could  have  gotten  into'  the  house  by 
reaching  In  with  a  stick  through  a  broken 
pane  in  a  nearby  window.  The  son  corrobo- 
rates his  mother  as  to  what  occurred  at  WU- 
son'a  store,  and  as  to  the  ^ect  the  assault 
had  ivon  her  health.  PlalntUE  proved  a 
good  repatatlon  tox  ctuatity. 

The  plaintiff  testified  that  on  the  <bu  after 
the  assault  die  consulted  with  Wm.  Uiller, 
a  lawyer,  in  refwenoe  to  the  matter,  but  did 
not  mention  the  name  of  hw  aasallant  Bfr. 
Miller  appeared  as  <me  of  detendanf  a  oonn- 
ael  at  the  trial. 

Defendant  in  bis  statements  admitted  that 
be  waa  paying  his  addresses  to  plaintiff,  but 
denies  that  he  made  the  alleged  assault  or 
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tbat  be  offered  plaintiff  money  to  remain  si- 
lent Other  evidence  on  behalf  of  defendant 
tended  to  show  that  plaintiff  was  friendly 
with  him  at  Wilson's  store  the  next  day,  and 
that  she  and  her  son  stayed  all  night  at  de- 
fendant's house  after  the  elle^  assault. 
The  plaintiff  and  son  both  testified  that  It 
was  before  the  alleged  assault  that  they 
stayed  at  defendant's  house  all  night  The 
burden  of  defendant's  evidence  was  to  dis- 
credit plaintiff  In  every  important  particular. 
The  jury  returned  a  verdict  for  $400  actual 
and  ¥500  punitive  damages.  From  the  Judg- 
Toent  defendant  appealed. 

The  contention  of  appellant  Is  that  the 
court  erred  in  not  directing  a  jBndIng  In  his 
behalf,  that  the  court  committed  error  In 
giving  and  refusing  instructions,  and  in  re- 
fusing to  reiHTlmand  Mr.  Ewlng,  plaintiff's 
attorney,  for  certain  allnalons  be  made  in 
closing  the  argoment  as  to  the  conduct  of 
Wm.  Miller,  one  of  defendant's  counsel.  The 
appellant  treats  the  action  of  the  court  in 
lulling  to  direct  a  verdict  for  defendant  as  of 
the  most  importance.  It  la  not  contended 
that  there  was  no  evidence  sustaining  plain- 
tiCTs  case,  but  that  it  was  improbable  and 
shown  to  be  wholly  unworthy  of  credit  The 
same  argument  we  presume,  was  presented 
to  the  trial  court  on  the  hearing  of  the  mo- 
tion for  a  new  trial. 

[1]  This  cause  was  tried  before  a  Judge 
whose  experience  and  ability  rendered  him 
highly  competent  to  pass  upon  the  credibility 
of  witnesses.  He  saw  them  while  on  the 
stand,  and  noted  tbeir  behavior  and  their 
manner  of  testifying.  If  their  evidence  was 
as  the  appellant  asserts  it  to  have  been,  we 
feel  certain  the  court  would  have  set  aside 
the  verdict  and  granted  a  new  trial.  But, 
as  the  court  refused  the  motion,  we  are  sat- 
isfied that  tbe  judge  was  of  the  opinion  that 
the  matter  wa8  one  for  the  Jury.  In  this 
opinion  we  coincide.  If  plaintiff  and  her 
son  told  tbe  truth,  she  was  entitled  to  a  ver- 
dict. The  Jury  held  that  they  did.  There 
was  only  one  authority  under  the  law  to  de- 
cide the  question  and  that  was  the  Jury,  sub- 
ject to  revision  by  the  Judge. 

[2]  We  do  hot  find  any  fault  with  the  in- 
structions given  for  plaintiff,  and  those  offer- 
ed by  defendant  and  rejected  by  the  court 
were  properly  rejected,  especially  iuBtruction 
No.  3,  which  reads  as  follows:  "The  court  In- 
structs tbe  Jury  that  the  burden  is  on  the 
plaintiff  to  show  by  a  preponderance  of  the 
evidence  that  the  defendant  did  at  or  about 
the  time  alleged  In  her  petition  assault  her 
with  the  Intent  to  have  carnal  intercourse 
with  her,  and  without  her  consent;  and,  un- 
less they  believe  from  a  preponderance  of  all 
the  facts  and  circumstances  In  evidence  in 
this  case  that  the  defendant  did  assault  the 
plaintiff  with  the  intent  to  have  carnal  Inter- 
course with  her  by  unlawfully  placing  his 
hands  upon  her  while  she  was  In  her  bed,  at 


her  home,  in  the  nighttime,  then  their  verdict 
should  be  for  the  defendant  By  the  'pre- 
ponderance of  the  evidence'  la  meant  by  tlie 
greater  weight  of  the  testimony  In  the  case, 
and.  unless  she  has  so  satisfied  the  Jury,  tben 
they  must  find  for  the  defendant."  The  fault 
of  the  Instructlou  is  that  It  requires  tbe  Jury 
to  find  that  the  assault  was  made  upon  tbe- 
part  of  defendant  with  the  Intent  to  have- 
sexual  Intercourse  with  plaintiff.  The  grava- 
men of  the  charge  is  the  assault  and  it  waa 
not  necessary  for  plaintiff  to  prove  the  in- 
tent with  which  the  assault  was  made  in 
order  to  recover,  although  Intent  was  alleged 
In  tbe  petition.  The  intent  could  only  go  to- 
the  question  of  damages.  Proof  that  defend- 
ant broke  into  her  house  in  the  nlghttlme- 
and  placed  his  hands  on  plaintiffs  person 
while  she  was  asleep  was  sufficient  to  author- 
ize a  recovery  under  the  petition.  The  plain- 
tiff, having  proved  enough  as  a  basta  to  re- 
cover, was  not  required  to  prove  more,  al- 
though more  was  alleged. 

[S]  Instmctlcai  No.  4.  refused  by  tlie  court, 
was  properly  refused,  as  Its  purpose  waa  to 
exclude  certain  evld^ce  testifled  to  iflain- 
tiff  and  her  son. 

[4]  It  Is  urged  that  tbe  verdict  was  to  a- 
great  extent  tbe  result  of  prejudice  aiiis«d 
by  tbe  remarks  of  Ur.  Swing,  plaintUTB 
counsel,  while  closing  the  argument,  It 
seems  that  the  plalntiflCs  connsel  commented 
on  the  fact  that  Mr.  Wm.  Miller,  tbe  lavryer 
with  whom  plaintiff  consulted,  as  stated,  aft- 
er the  alleged  assault  was  representing  de- 
fendant, and  by  hla  remarks,  it  is  asserted, 
in  some  way  prejudiced  the  minds  of  the  Ju- 
ry against  defendant  It  is  not  necessary  to 
go  into  detail  as  to  what  was  said  by  Mr. 
Ewlng.  The  matter  is  attempted  to  be  made 
a  part  of  the  record  by  tbe  affidavits  of  per- 
sons as  to  what  Mr.  Ewlng  said  In  his 
argument  what  defoidant's  connsel  snid 
and  what  tbe  court  said.  That  was  not  the 
way  to  get  the  matter  Into  the  record.  The 
Mil  of  exceptions  must  recite  what  occurred 
during  the  trial  as  the  trial  progressed. 
Such  matters  cannot  be  made  a  part  of  tbe 
record  by  affidavits'  In  support  of  a  motion 
for  a  new  trial. 

Finding  no  error  of  record,  the  cause  is 
affirmed.  All  concur. 


FORD  V.  McLAIN. 

(Kansas  City  Court  of  Appeals.  lOssouil 

June  3,  1912.) 

1.  Pbihcipai.  ano  Subett  (J  34*)— CoNSin- 

BBATIOIT  rOR  SuBBTT'S  UnDEBTAKJNO. 

Where  one  as  surety  signs  an  obligation 
arisine  out  of  a  transoction  closed  and  com- 
pleted before  he  signed,  there  must  be  some 
new  consideration  to  support  it  but  If  be 
signs  in  accordance  with  an  agreement  by  one 
of  the  parties  that  be  should  sign  as  surety, 
the  original  consideration  supports  his  signing, 
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tbongb  done  after  the  transaction  was  con- 
gnnuoated. 

[Ed.  Note.— For  other  cases,  see  Principal 
lad  Saret7,  Cent  Dig.  <  67;  Dec.  Dig.  {  34.*] 

Z  WrmsssEs  (f  158*)— Competenct. 

Under  Rer.  St  1900.  |  6354,  providing 
tltat  io  actions  where  one  of  the  original  par- 
ties to  the  contract  or  caase  of  action  in  issue 
is  dead,  the  other  par^  thereto  shall  not  be 
Dennitted  to  testify  either  in  his  own  favor  or 
tor  one  daltning  nnder  him,  in  an  action 
•gainst  the  estate  of  a  deceased  sarety  on  a 
note  which  he  had  signed  at  tlie  request  of 
pnrcfaasers  of  a  mine,  the  vendors  and  payees 
of  the  note,  which  waa  not  signed  until  after 
the  transaction  was  completed,  may  testis  as 
to  the  nature  of  the  negotiations  tor  the  sale 
of  the  mine;  the  surety  not  being  a  party  to 
the  contract  of  aale. 

[Ed.  Note. — For  other  cases,  aee  Witnesses, 
Cent  Die  H        666-669,  611-682;  Dec.  Dig. 

3.  Witnesses  (|  159*)— Competency. 

Despite  Rey.  St  1909,  {  6354,  providing 
that,  in  actions  where  one  of  the  original  par- 
ties to  the  contract  or  cause  of  action  in  issue 
is  dead,  the  other  party  cannot  be  permitted 
to  testify  in  his  own  favor  or  for  those  claim- 
hig  nnder  him,  the  living  party  may  testify  to 
transactions  had  with  others  and  to  which  the 
deceased  surety  was  not  a  party,  even  though 
tlie  liability  of  deceased  depends  on  those 
transactions. 

(1!^  Note.~For  other  cases,,  see  Witnesses, 
Cent  Dig.  11  664,  666-660,  671-682;  Dec  Di«. 
|150.*1 

4.  Appeal  and  Ebbob  (|  lOSO*)— Review— 
Habuless  Errob. 

In  an  action  against  the  estate  of  a  de- 
cpBsed  surety  on  a  note,  where  it  appeared 
that  he  hod  signed  it  at  the  request  of  the 
parcbasers  of  a  mine  and  in  accordance  with 
their  agreement  made  at  the  consummation  of 
the  sale.  Incompetent  testimony  by  one  of  the 
seDers  that  the  surety,  who  died  l>efore  the 
commencement  of  the  action,  stated  that  he 
would  help  the  purchasers  to  buy  the  mine, 
is  not  prejudicial,  where  all  the  other  evidence 
tended  to  show  that  he  sigiied  the  note  in  ac- 
cordance with  the  agreement  of  the  purchasers. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1068,  1069,  415&-4157, 
4166:  Dec.  Dig.l  1060.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; J.  E.  Goodrich,  Judge. 

Action  by  A.  P.  Ford  against  Harry  C.  Mc- 
Utn,  as  administrator.  From  a  judgment 
for  plaintiff,  defendant  appeals.  AfiOrmed. 

W.  R-  Thurmond  and  Fyke  &  Snider,  all 
of  Kansas  City,  for  appellant  J.  W.  Mc- 
Antire,  of  Joplin,  and  Dudley  W.  Elaton,  of 
Kansas  City,  for  respondent 


ELLISON,  J.  This  controversy  Involves 
the  liability  of  defendant's  Intestate  on  a 
promissory  note  executed  to  plaintiff  for 
S3.500,  dated  February  25,  1903,  and  signed 
by  R.  E  Bmner,  O.  L.  V.  Hedrl<^,  and 
Carey  UcLaln.  Tbe  case  was  tried  by  the 
court  without  the  aid  of  a  jury  and  Judg- 
ment rendered  for  plaintiff. 

It  appears  that  plaintiff  sold  to  Bmner 
and  Hedrick  a  zinc  mine  in  Jasper  county 
for  $30,000.    Of  tbis  amount  $15,000  was 


paid  in  cash,  $1,600  In  stock  In  a  corpora- 
tion, two  notes  of  $5,000  each,  and  one  for 
$3,500;  the  latter  being  the  one  In  contro- 
versy. When  the  parties  met  In  Joplin,  Mo., 
to  consummate  tbe  sale,  a  question  came  up 
about  security  for  the  deferred  payments 
and  a  heated  dispute  arose  on  that  propo- 
sition. Finally,  it  was  agreed,  and  a  writ- 
ing to  that  effect  signed,  that.  If  Bruner  and 
Hedrick  should  sell  the  mine  before  either 
of  tbe  notes  became  due,  all  of  them  remain- 
ing unpaid  should  immediately  become  due. 
In  other  words,  a  sale  of  the  property  of 
Bruner  and  Hedrick  would  have  the  effect 
of  maturing  all  the  notes. 

So  far  there  Is  no  dispute.  But  plaintiff 
Insists  that  It  was,  in  addition,  likewise 
agreed  that  the  deceased,  a  relative  of  Bran- 
er's,  not  present,  and  residing  in  Kansas 
City,  should  afterwards  sign  the  note  in  con- 
troversy. 

[1]  Defendant  denies  that  agreement,  and 
Insists  that.  If  deceased  signed  the  note,  It 
was  after  the  transaction  was  closed,  and 
was  without  consideration.  Insisting  on  the 
legal  proposition  that,  where  a  surety  signs 
an  obligation  arising  out  of  a  transaction 
closed  and  completed  before  he  signed,  there 
must  be  some  new  consideration  to  support 
it.  The  latter  proposition  Is  correct  But, 
If  at  the  time  the  deal  Is  consummated,  It  Is 
agreed  that  a  note  for  a  deferred  payment 
is  to  be  signed  by  another  party,  and  In  com- 
pliance therewith  the  vendee  secures  tbe  sig- 
nature of  the  other  party,  there  Is  ample 
consideration  therefor,  since  It  Is  merely 
carrying  out  and  giving  effect  to  one  Item 
of  the  Snal  contract  of  sale.  Uontgomery 
County  V.  Auchley,  02  Mo.  126,  4  S.  W.  425 ; 
Adams  v.  Hugglns,  73  Mo.  App.  140;  s.  c, 
78  Mo.  App.  219;  HiU  v.  Combs,  92  Mo. 
App.  242 ;  Hill  v.  Coombs,  93  Mo.  App.  264. 

[2]  Tbe  controversy,  in  the  main,  is  one  of 
fact.  The  proof  was  ample  that  deceased 
signed  the  note,  and  the  question  Is,  Was 
there  evidence  at  tbe  trial  tending  to  show 
that  such  was  the  understanding  at  the 
time  the  purchase  of  the  mine  was  complet- 
ed? We  think  there  was.  But  defendant 
challenges  tbe  competency  of  the  witnesses 
who  testified  to  this  on  the  ground  of  McLain 
being  dead,  relying  upon  the  statute  dis- 
qualifying one  party  to  a  contract  where  the 
other  party  Is  dead.  Section  6354,  R.  S. 
1900.  These  witnesses  were  Scott  and  Ted- 
ford,  whom  def^dant  claims  were  interest- 
ed In  the  way  of  commissions  and  were 
agents  for  plaintiff. 

We  do  not  think  the  statate  applies  to  tbe 
peculiar  facts  of  this  case.  Here  was  a  con- 
tract made  between  other  parties  than  de- 
ceased and  In  which  be  had  no  part.  All  of 
the  parties  to  that  contract  were  alive  and 
were  witnesses  at  the  trial.  The  contract 
there  made  was  that  Bruner  and  Hedrick, 
the  purchasers  of  the  mine,  woold  get  de- 
ceased, who,  as  we  have  said,  was  not  prea- 
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ent,  to  sign  the  note.  It  was  a  contract 
collateral  to  the  one  in  suit,  sapporting  Its 
validity  by  ebowing  a  consideration.  But 
not  a  consideration  of  advantage  moving  to 
deceased,  or  in  which  he  was  concerned; 
but  It  was  that  other  sort  of  conalderatlon 
whereby  there  was  disadvantage  to,  or  a 
parting  with  some  value  by,  the  other  party. 
Suppme  that  upon  agreement  A.  sella  and 
delivers  his  horse  to  B.  for  f  100,  B.  giving 
his  note  to  A.  with  the  understanding  It 
wUI  be  B^ed  by  0.  (who  knows  nothing 
of  the  matter)  on  A.  presenting  it  to  him. 
G.  is  not  a  party  to  that  contract  and  knows 
nothli^  of  1^  and,  if  alive,  could  not.  testify 
to  anything  whldi  had  transpired,  because 
he  knew  nottiing  of  It  It  seems  clear  that, 
if  C  should  sign  the  note  and  die,  t2ie  par- 
ties to  that  contract  would  not  be  disquali- 
fied by  the  statute. 

[S]  Though  deceased  was  not  a  party  to 
that  contract,  it  is  said  he  Is  a  party  to  this 
cause  of  action,  and  therefore  the  other 
party  Is  disqualified  by  tiie  statute.  We 
think  not  The  statute  does  not  dlsqnall^ 
the  living  party  from  teetUsing  concerning 
"transactions  had  with  others  and  to  which 
the  deceased  party  was  no  party  and  with 
which  he  had  no  connection,  and  of  which  he 
had  no  knowledge."  Martin  v.  Jones,  58  Mo. 
181. 187 ;  Syermann  v.  PIron,  151  Ma  107,  52 
S.  W.  229.  The  Issue  whether  an  agreement 
was  made  at  the  time  the  sale  was  closed 
that  deceased  was  thereafter  to  be  got  to 
sign  the  note  was  an  Issue  exclusively  be- 
tween living  parties.  Nugent  v.  Curran,  77 
Mo.  323,  325. 

[4]  The  witness  Scott  was  allowed  to  make 
the  statement  that  deceased  told  him  at  some 
time  prior  to  the  consummation  of  the  sale 
that  he  would  help  Bruner  and  Hedrlck  to 
buy  the  mine.  Conceding  that  this  state- 
ment of  the  witness  as  to  what  deceased 
himself  had  said  was  incompetent,  we  think 
it  clearly  was  harmless.  To  have  any  bear- 
ing on  the  case,  it  must  have  referred  to 
signing  the  note,  and  that  fact  is  only  feebly 
denied.  It  was  proved  beyond  question,  by 
competent  testimony,  that  he  did  sign  it, 
and  it  would  be  trifling  with  Justice  to  re- 
verse the  judgment  for  allowing  that  state- 
ment to  be  made. 

What  we  have  written  disposes  of  the 
points  properly  in  the  case.  We  will,  how- 
ever, remark,  in  answer  to  sn^estlons  about 
attempts  to  bind  deceased  by  contracts  made 
In  his  absence  and  to  wblch  he  was  not  a 
party,  that  no  object  of  that  kind  appears. 
The  evidence  as  to  the  agreement  to  get  de- 
ceased to  sign  the  note  was  merely  to  estab- 
lish the  entire  contract  of  sale  of  the  mine 
as  it  was  finally  <doBed,  which  included  that 
deceased  was  to  sign  the  note.  The  only 
evidence  binding  an  (^ligation  upon  deceased 
was  that  afterwards  he  did  sign  it 

The  judgment  Is  affirmed.  All  concur. 


SAIELTZDB  T.  MBTROPOIflTAN  ST.  BY. 
CO. 

(Kansas   Gi^   Court  of  Appeals.  MisaonrL 
June  3,  1812.     Rehearios  Demed 
June  17,  1912.) 

1.  Stbext  Baxlboads  (I  99*)  —  Golubioh^— 

GonTBXBUTORT  NSOUaENCI. 

A' driver  who,  when  about  76  feet  from  a 
street  on  which  cars  are  operated,  saw  a  car  150 
feet  away  approaching  at  a  speed  of  12  or  15 
miles  an  hour,  and  who  started  across  the  street, 
angling  a  little,  aud  was  struck  Ijy  the  car,  was 
guilty  of  contributory  ne^igence  in  attempting 
to  cross  ahead  of  the  car. 

[Ed.  Not&— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  H  209-216;  Dec  Dig.  $  90.*] 

2.  Street  Railboaob  (f  103*)— Collision^- 

CONTBIBUTOBT  NEOUOSnCS  ~  HUMANITA- 
BIAN  DOOTBIIfB. 

Where  a  driver  negligently  drove  on  a 
street  car  track  in  plain  view  of  the  motorman 
operating  a  car  75  feet  away,  If  he  looked 
ahead,  toe  driver  was  in  i>eril,  and  the  motor- 
man,  able  to  stop  the  car  within  35  or  46  feet, 
was  guilty  of  actionable  negligence  in  running 
the  car  BO  as  to  collide  with  the  driver,  antbor- 
ixing  a  recovery  under  the  humaiUtarian  doe- 
trine. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  i  219;  Dec  Dig.  §  103.*j 

Appeal  from  Circuit  Court  Ja(A8on  Coun- 
ty; Thos.  J.  Seehom,  Judge. 

Action  by  Charles  C.  Smeltzer  against  the 
Metropolitan  Street  Railway  Company.  From 
a  judgment  for  plaintUT,  defendant  appeals 
Affirmed. 

John  H.  Lucas  and  Piatt  &  Marks,  of 
Kansas  City,  for  appellant  Oldham  & 
James,  of  Kansas  City,  for  reeswndent 

ELLISON,  J.  Plaintiff's  action  was  insti- 
tuted to  recover  damages  all^d  to  have 
resulted  from  one  of  defendant's  street  cars 
collldli^  with  his  wagon  and  throwing  him 
to  the  street  The  judgment  was  for  him  in 
the  trial  court  The  action  is  based  on  the 
humanitarian  rule.  The  dontrolling  facta 
are  few  and  easily  understood.  Plaintiff,  at 
9  o'clock  p.  m..  was  driving  a  milk  wagon, 
with  an  inclosed  top,  south,  on  the  west  side 
of  Troost  avenue  north  of  Thirty-Third 
street  In  Kansas  City.  When  he  reached  a 
point  about  75  feet  north  of  Thirty-Third 
street  Intending  to  cross  over  defendant's 
tracks  to  the  east  side  of  the  street  he  put 
his  head  out  of  the  opoi  door  of  his  wagon 
and  looked  back  north  for  a  car.  He  saw 
one,  150  feet  away,  approadiii^  at  a  speed 
of  12  or  miles  an  hour.  Notwithstanding 
this,  he  started  east  across  the  street  "ftng- 
llng  a  Uttie."  His  horse  and  the  greater 
part  of  the  wag;on  had  cleared  the  west 
track,  what  the  car  stnu^  the  rear  part 
and  inflicted  the  Injury  of  which  he  com- 
plains. When  plainttfTs  horse  got  upon  the 
west  track,  the  car  was  75  feet  away;  nec- 
eesarl^  It  was  in  plain  view  of  the  motor- 
man,  if  he  was  looking  ahead.  There  was 
evidence  that  the  car  could  have  been  stop* 
ped  within  a  distance  of  35  or  45  feet. 
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[1]  Pbilntiff  was  golltj  of  contrlbatory 
negtigence  in  attempting  to  cross  tin  track, 
iDstead  of  woltliis  for  the  car  to  pass  by. 

[2]  But  his  n^Ilgenoe  and  the  Imminence 
of  his  peril  were  apparent  to  the  motorman 
when  he  was  such  a  distance  away  as  to 
hare  bad  ample  time  to  have  stopped  the 
ear  tfj  the  exercise  of  ordinary  care.  That 
Is*  as  we  hare  Just  said,  the  motorman  saw 
the  peril  of  the  situation,  as  the  erldence 
taided  to  proTO,  when  he  was  75  feet  away 
and  when  he  conld  have  stopped  within  35 
or  45  feet  Morgan  t.  Wabash  By.  Co..  159 
Mo.  262,  GO  8.  W.  195;  White  T.  Hallway 
Co..  202  Mo.  689,  568.  101  S.  W.  14;  EUls  T. 
Uet  St  By.  Co..  234  Ifo-  657, 188  S.  W.  23. 
la  the  last  case  Jodge  Lamm,  qieaUng  for 
the  Stntreme  Court,  says  the  hnmanltarlan 
role  "i*  a  doctrine  of  the  law,  which,  in 
one  <tf  Its  phases,  casts  liability  npon  a  neg- 
ligent street  railway  company  whenever  ita 
servants,  operating  Its  car  on  a  public  street, 
see,  or  by  the  exercise  of  ordinary  care  could 
see,  a  street  traveler  In  danger  fnmi  the  go- 
ing car.  and  thereafter  fall  to  exercise  ordi- 
nary care  in  the  use  of  means  at  hand  to 
avoid  Injnrlng  him.  when  such  ordinary  care, 
having  regard  to  the  safety  of  passengers, 
could  have  saved  the  traveler."  Continuing, 
the  Judge  states  that:  "While  negUgoice 
always  has  misfortune  for  a  companion, 
yet  such  traveler  does  not  alone  bear  the 
burden  in  the  law  of  that  misfortune  when 
he  Inadvertently  goes  into  a  place  of  dan- 
ger from  a  street  car  so  far  ahead  of  it  that 
those  who  control  it  may,  under  the  drcum- 
atances  and  conditions  given  In  the  rule, 
save  his  limb  or  life.  The  joint  right  in  the 
carrier  undra  its  easement  and  franchise, 
and  in  the  traveler  under  the  easement  in 
the  pnbUc^  to  use  a  public  street  coupled 
with  correlative  and  presoit  duties  of  all 
those  who  use  the  street  to  each  other,  re- 
sult In  Qie  above  sensible  and  settled  work- 
ing theory  for  the  administration  of  justice 
between  the  street  traveler  and  the  canler." 
RemariE  is  made  In  that  case  on  the  seem- 
Ing  conflict  in  the  authorities  in  this  state. 
From  citations  made  to  us  bj  defendant  we, 
too,  can  see  the  embarrassment  In  undertak- 
ing to  reconcile  all  the  cases.  But  die  above 
annonneemeot  dearly  states  the  rule  and 
its  justness. 

There  was  an  objection  made  to  plain- 
tUTs  being  allowed  to  show  that  loss  of  sex- 
ual power  resulted  to  plaintiff.  The  point 
is  not  briefed,  nor  la  it  referred  to  In  the 
lummary  of  "points  and  argument"  It  la 
sufficient  to  say  that  we  think  the  allega- 
tions of  the  petition  justified  admitting  the 
evidence. 

What  we  have  said  disposes  of  complaint 
as  to  instructions  refused  for  defendant 
We  think  amendments  made  to  some  of 
them,  which  were  refused  as  offered,  not 
fairly  subject  to  criticism.  Objection  is 
made  to  itolntUTs  first  instruction  as  as- 


suming matters  in  dispute.  We  think  the 
objection  not  well  taken.  The  instmction  is 
somewhat  lengthy,  bat  not  substantially 
faulty. 

It  la  next  said  that  there  was  no  evi- 
dence that  the  car  could  have  be«i  stopped, 
or  the  speed  slackened  suffidently  to  have 
avoided  striking  plaintiff.  We  however  find, 
as  we  have  already  stated,  that  there  was. 

An  examination  of  the  record.  In  connec- 
tion with  defendant's  argument  and  brief, 
does  not  show  that  we  should  Interfere,  and 
hence  we  afltem  the^ju^gment  All  concur. 


PYBUBK  V.  KANSAS  CITT  et  aL 

(Kansas  City  Court  of  Appeals.  Uissouii. 
May  27,  1912.    Rehearing  Denied 
June  17, 19X2.) 

1.  Municipal  Cobpobations  (§  SOO*)  —  Ex- 
cavations IN  Stbeets— Duty  to  Tbavelers. 

A  city  and  one  permitted  to  exc&rate  in  a 
street  owe  a  duty  to  travelers  in  lawful  use  of 
the  street  to  either  guard  tlie  excavation  or 
place  a  red  lantern,  to  operate  as  a  warning; 
but  neither  the  city  nor  the  contractor  is  liable 
for  displacement  of  a  lantern  without  their 
fault,  and  beoce.  In  an  action  for  injury  to  a 
traveler  who  drove  into  an  excavation  at  night, 
it  was  impmper  to  instruct  that  it  was  the  duty 
of  defendant  city  and  the  excavators  to  have 
the  place  guarded  or  lighted  "at  the  time"  plain- 
tiff drove  into  it,  where  there  was  evidence  that 
a  lantern  had  been  placed  at  the  excavation 
when  the  workmen  quit  working  the  evening  be- 
fore the  accident. 

[Bd.  Note.— For  other  cases,  see  Munidpal 
Oorporationa,  Cent  Dig.  H  1666-1671;  Dec. 
Dig.  I  800.*] 

2.  Tbial  (8  206*)  —  CyBB  of  Ebbob— Con- 
tra dictobt  Instbuctionb. 

Error  in  an  instruction  Is  not  cured  by  a 
contradictory  instruction. 
_IEd.  Note.— For  other  cases,  see  Trial,  Cent 
^.^^1  706-718,  TIB.  716.  718;  De&  Dig.  1 

Appeal  from  Circuit  Court,  JaCkson  Coun- 
ty;  T.  J.  Seehom,  Judge. 

Action  by  Claudie  May  Pyburn  against  the 
City  of  Kansas  City  and  another.  Judgmoit 
for  plaintiff,  and  defendants  appeal.  Revers- 
ed and  remanded. 

John  O.  PaiiE  and  Henry  S.  Conrad,  boGi 
of  Kansas  City,  for  appellants.  T.  J.  Mad- 
den, of  Kansas  Clt7>  for  respondent 

ELLISON,  J.  PUintlff  was  injured  by 
driving  into  an  ezcavatton  made  In  one  of 
the  streets  of  Kansas  City  by  defendant 
Tbomitton.  She  brought  this  action  against 
both  Thompson  and  the  city,  and  recovered 
judgment  against  both  in  the  trial  court 

There  was  evidence  tending  to  show  that 
the  city  issued  a  permit  to  Thompson  to 
make  the  excavation,  and  that  when  made  it 
was  dangerous  to  those  using  the  street  es- 
pedally  those  driving  vehicles  after  night; 
that  plaintiff  and  another  woman  and  some 
children  were  driving  a  one-horse  vehicle 
along  the  street  after  dartc,  whai  they  sud- 


*rsroaeroasMsasaRin«toptaBndBMitlonNPMBIIBlnI>ao.I>lg.  ft  An.  Dl|.  K^No.  SsrissftRap'r  Indexas 


Digitized  by 


Google 


194 


148  SOUTHWBSTHBN  BBPORTER 


(Mo. 


duly,  witbont  wandiVi  drove  Into  the  hole. 
The  evidence  tended  to  show  that,  In  exca- 
TBting,  the  dirt  was  thrown  np  on  tlie  sUleB, 
perhaps  three  feet  hl^,  and  that  In  protect* 
Ing  the  place  two  railroad  ties  were  used. 
The  man  who  pliaced  them  said  be  pnt  one 
"on  the  ead  of  the  dirt  and  the  otber  on  top, 
and  I  tied  the  lantern  to  it  with  a  little  piece 
of  baling  wire."  There  was  no  erldence  di- 
rectly contradicting  the  statement  that  the 
lant^  was  left  llgbted  and  fastened  to  the 
railroad  tie.  Tb«e  was  evidence  tending  to 
show  that  It  was  not  lighted  when  the  mis- 
hap occurred. 

[1]  It  was  the  duty  of  the  defendants  to 
protect  people  In  lawful  use  of  the  street, 
either  by  guarding  the  ^cavation,  or  by  plac- 
ing a  red  lantern  ao  as  ttiat  it  could  be  seen 
and  operate  as  a  wamii^.  But  that  duty 
was  performed  if  the  light  was  properly 
placed  and  secured  by  the  workmen  on  quit- 
ting work  on  the  evening  prior  to  the  In- 
Jury.  If  it  was  displaced  afterwards,  with- 
out defendants'  fault,  no  blame  can  attach 
to  theni.  Myers  v.  Kansas  City.  108  Mo.  480, 
18  S.  W.  014;  Hesselbach  v.  St.  Louis.  170 
Mo.  505,  78  S.  W.  1009 ;  Ball  v.  Independence, 
41  Mo.  App.  469 ;  Welsh  v.  City  of  Lansing, 
111  Mich.  580,  70  N.  W.  129.  The  foregoing 
will  make  clear  our  view  of  the  criticism  on 
plaintiff's  instructions,  wherein  It  was  de- 
clared that  It  was  the  duty  of  defendants  to 
have  the  place  guarded  or  lighted  at  the 
time  plaintiff  drove  into.  it.  This  declaration 
was  emphasized  In  the  instructions  several 
times,  and  there  can  be  no  doubt  that  it 
could  only  have  been  understood  to  mean 
that,  though  a  light  was  properly  placed  sev- 
eral hours  before,  when  the  men  quit  work, 
yet  if  It  was  not  there  when  plaintiff  came 
along,  a  liability  was  incurred. 

[2]  Contradictory  instructions  to  the  fore- 
going were  given  for  the  defendants;  but 
where  Instructions  are  In  direct  conflict,  as 
here,  that  of  Itself  Is  error  against  the  party 
whose  instruction  is  right,  for  it  Is  an  In- 
justice to  a  party  that  his  correct  Instruction 
should  be  crippled  by  one  which  contradicts 
It.  Baker  v.  RaUway  Co..  122  Mo.  533,  26 
S.  W.  20 ;  Wojtylak  v.  K.  &  T.  Coal  Co.,  188 
Mo.  260,  283.  87  S.  W.  S06:  Frederick  v. 
Allgaler,  88  Uo.  698,  603;  Goetz  v.  Railway 
Co.,  BO  Ma  472;  "fcelley  t.  United  Railways 
Co..  163  Mo.  App.  114.  132  S.  W.  269.  This 
last  case  resembles  the  present  one  in  ess^- 
tial  particulars.  The  instruction  was  cb- 
pecially  harmful  in  this  case,  since  mnch  evi- 
dence was  beard  as  to  whcdi  the  lis^t  was 
burning  and  when  not 

Question  is  made  whether  EdaintifTB  In- 
structions did  not  put  a  double  duty  on  de- 
fendants as  to  barriers  and  also  lights.  On 
retrial,  the  language  used  ought  to  be  such 
as  not  to  leave  that  a  matter  of  the  least 
doubt  However,  an  ordinance  was  intro- 
duced making  it  the  duty  to  pnt  up  railing 


and  provide  liglits.  It  shmfld  be  mtfOe  clear 
to  whom  this  appliea. 

The  judgment  is  reversed,  and  tlie  eanse 
remanded.  AU  concur. 


NOBL  et  bL  t.  TOWN  OF  LESS  SUBAMIT. 

(Kansas  City  Court  of  Appeals.  ABMonri. 
May  27,  1912.  Rehearing  Denied 
June  17.  1012.) 

1.  HtTNlCIPAI.     COBFORAHOHB     (| .  294*)  — 

Stbeets— "Rkpaib." 

The  relayiog  of  macadam  In  the  center 
of  a  macadamized  street  to  the  width  of  14 
feet  part  of  the  way  and  20  feet  for  the  re- 
mainder of  the  way,  and  to  the  depth  of  18 
tnchei.  and  presentiiiK,  when  completed,  after 
work  continuing  for  2  months  and  10  days,  at 
a  cost  apportioned  to  the  abutting  property  of 
$4,025.90,  a  uniform  and  even  appearance  the 
entire  length  of  the  street,  as  though  repaved, 
Ib  not  "repairing"  a  street,  within  Rev*  St. 
1009,  S  Wll.  authorizing  a  town  of  the  foarth 
class  to  repair  streets  without  notice,  tlirough 
its  proper  officer  or  committee  on  improve- 
raentg,  as  the  word  "repair"  Is  not  the  satmti- 
tntion  of  a  structure  in  place  of  a  similar  orig- 
innl  structure;  but  to  constitute  a  repair  there 
must  be  an  original  on  which  to  rest  the  re- 
pair. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  776-788,  701;  Dec. 
Dig.  I  294.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  7,  pp.  6096-6102;  voL  8,  p.  778S.] 

2.  EvinENCB    (S  12*)  —  JXTDICIAL  NOTICK  — 

Facts  or  Common  Knowledge. 

The  court  will  take  judicial  notice  of  the 
fact  that  Lees  Summit  la  a  town  of  l,4SSi  in- 
habitants. 

[Ed.  Note.— For  other  cases,  see  B^dence, 
Cent  Dig.  I  17;  Dec  Dig.  §12.*] 

3.  Municipal    Cobpobations    ({    294*)  — 
Stbbets— "Rbconstbucting"  Stbkets. 

The  word  "reconstructing"  in  Rev.  St 
1909,  f  9411,  authorizing  the  repairing  of 
streets  or  reconatmcting  the  same  by  the 
proper  officer  or  committee  on  improvements, 
IS  used  in  Its  restricted  sense,  and  Is  somewhat 
synonymous  with  the  word  "repairing,"  and 
is  not  used  in  its  comprehensive  sense  as 
meaning  to  rebuild  or  construct  again. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  K  776-788,  701;  Dec. 
Dig.  S  294.* 

For  other  definitions,  see  Words  and  Pliras- 
es,  vol.  7,  pp.  6007,  6008.1 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; W.  A.  Powell,  Judge. 

Action  by  James  W.  Noel  and  others 
against  the  Town  of  Lees  Summit  BYom  a 
Judgment  for  defendant  plaintiffs  appeal. 
Beversed  and  remanded. 

W.  H.  Carr,  of  Lees  Summit,  and  Paxtou 
&  Rose,  of  Independence,  for  app^lants.  E. 
S.  Bennett  and  T.  J.  Hac^ler,  both  of  Lees 
Summit,  and  Pence  &  Sanford,  of  Kansas 
(Xty.  for  reaipondait 


ELLISON,  J.  Plaintiff  seeks  to  cancel  cer- 
tain tax  bills  issued  for  repairing  a  street  In 
Lees  Summit,  a  town  of  tlie  fourth  daas. 
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The  trial  ooort  refused  his  prayer  and  found 
for  the  defendants. 

It  appears  that,  nuiDlng  through  the  town 
from  north  to  south,  there  Is  a  street,  com- 
monly called  Douglas  street,  though  In  fact 
about  one-fourth  of  Its  length  is  made  up 
of  Heame  avenue.  The  full  length  of  the 
two,  running,  as  they  do,  from  the  north  to 
the  south  limits  of  the  town.  Is  near  a  mile 
and  an  eighth.  These  streets  were  macad- 
amized In  1896,  the  Heame  avenue  part  20 
feet  wide  and  the  Douglas  street  part  82  feet 
wide,  both  12  Inches  deep.  The  street,  thus 
paved,  composed  a  part  of  a  much-traveled 
highway,  in  going  to  and  returning  from 
places  beyond,  that  attracted  much  of  the 
public  of  the  populous  count;^  of  Jat^aon,  in 
which  Lees  Summit  is  situated. 

About  15  years  after  this  paving  was  com- 
pleted, it  became  so  worn  that  the  city  coun- 
cil thought  it  proper  to  repair  it  and  passed 
the  following  ordinance  for  that  purpose : 
That  tbe  authority  is  hereby  granted  uoto 
the  street  and  alley  committee  of  the  board 
of  aldermen  of  said  city  to  proceed  to  repair 
the  macadam  along  and  upon  Douglas  street 
in  said  dty,  from  the  northern  limits  of 
said  dty  to  the  southern  limits  of  said  city, 
proceeding  therein  as  provided  by  section 
Mil,  Revised  Statutes  Of  Missouri  1009." 

The  provision  of  section  9111,  referred  to 
In  this  ordinance,  is  as  follows :  "No  formal- 
ity whatever  shall  be  required  to  authorize 
the  repairing  of  sidewalks,  or  of  street  or 
other  paving,  curbing,  guttering,  macadamiz- 
ing, or  part  thereof,  or  reconstructing  the 
same,  and  making  assessments  therefor;  but 
the  proper  officer  or  committee  on  improve- 
ments may,  without  notice,  cause  such  work 
to  be  done,  keeping  an  account  of  the  cost 
thereof,  and  reporting  the  same  to  the  board 
of  aldermen  for  assessment;  and  each  lot  or 
piece  of  ground  abutting  on  such  sidewalk, 
street,  avenue  or  alley,  or  part  thereof,  shall 
be  liable  for  Its  part  of  the  cost  of  such 
work  made  along  or  in  front  of  such  lot  or 
piece  of  ground,  as  reported  to  the  board  of 
aldermen.  The  board  of  aldermen  may  pro- 
vide a  penalty  for  failure  to  pay  such  special 
tax  within  a  given  time,  and  any  tax  bills 
Issued  in  payment  of  such  repairs  shall  con- 
stitute a  lien  upon  the  property  liable  there- 
for until  paid." 

Where  a  street  is  to  be  paved  in  a  town  of 
the  class  to  which  Lees  Summit  belongs,  the 
statute  requires  that  a  resolution  be  first 
adopted  and  published  by  the  city  council, 
declarliig  the  i>aving  necessary,  so  that  oh- 
Jectims,  If  any,  may  be  made  and  heard. 
Then  an  ordinance  is  passed,  providing  cer- 
tain specifications  for  material  and  the  man- 
ner ot  fbe  work  and  the  time  in  which  it  Is 
to  be  done.  Then  a  public  letting  is  had 
and  a  contract  let  to  the  best  bidder,  etc. 
But,  In  the  matter  of  repair  of  a  street, 
these  formalities  and  safeguards  to  the  in- 
terests of  the  property  owner  are  dispensed 
wio^  and  tbere  seems  to  be  delegated  to  "the 


proper  officer  or  committee  on  improvements" 
— in  this  case  the  street  and  alley  commit- 
tee—authority, without  formality  or  notice 
or  other  protection  to  the  property  holder,  of 
his  or  its  own  motion  to  make  a  contract 
and  cause  repairs  to  be  made,  and  ti>  report 
the  cost  to  the  board  of  aldermen  for  assess- 
ment; the  board  issuing  tax  bills  to  the  con- 
tractor. It  will  be  noticed  that  this  statute, 
in  connection  with  "repair,"  uses  the  word 
"reconstruct,"  and  plaintiff  has  said  that,, 
used  in  such  connection,  It  Is  synonymous 
with  "repair."  Whether  so  or  not,  we  need 
not  say,  since  this  proceeding,  from  ban- 
ning to  end,  is  for  the  "repair"  of  the  street 
So  the  qiuestlon  for  the  court  is.  Can  the  Im- 
provement in  question  be  properly  or  fairly 
designated  a  repair  of  the  street?  The  con- 
teat,  as  appeared  from  statements  In  argu- 
ment, determines  whether  the  abutting  prop- 
erty or  the  town  at  large  must  pay  for  the 
work. 

[1]  The  evidence  shows  that  In  the  central 
part  of  the  street  the  macadam  had  been 
worn  and  wasted  away  by  long  usage  to 
within  from  2  to  6  inches  of  the  ground;  and 
that  it  was  relald  to  the  width  of  14  feet 
on  the  Heame  avenue  part  and  20  feet  on 
the  remainder,  and  of  a  depth  of  8  Indies. 
The  boundaries  of  the  work  were  marked  on 
each  side  by  a  plow,  and  when  completed 
presented  an  even  and  uniform  appearance 
the  entire  length,  as  though  a  new  or  re- 
paved  street  The  cost  of  the  work  appor- 
tioned to  the  abutting  property  was  $4,01%.- 
90,  and  the  time  occupied  la  doing  it  was  2 
months  and  10  days.  Within  the  rules  stated 
by  the  St  Louis  Court  of  Appeals,  in  Jones 
V.  Plnmmer,  137  Mo.  App.  337,  118  S.  W.  109, 
Rltterskamp  v.  Stifel,  S9  Mo.  App.  510,  and 
Farrell  v.  Rammelkamp,  04  Mo.  App.  425, 
and  of  this  court  in  Rackllffe  v.  Duncan,  130 
Mo.  App.  685,  108  S.  W.  1110.  the  improve- 
ment was  not  repair  work. 

[2J  We  have  a  right  to  take  notice  that 
Lees  Summit  is  a  town  of  1,455  inhabitants: 
and  it  must  strike  one  with  some  surprise 
that  a  single  improvement  or  Job  of  work 
on  one  street,  in  a  town  of  that  size,  cost- 
ing $4,025.90  and  taking  more  than  two 
months  to  perform,  should  be  called  a  "re- 
pair." We  concede  that  those  things  should 
not  control  a  determination  of  the  question, 
yet  they  naturally  and  properly  are  to  he 
considered  in  coming  to  a  conclusion.  An 
answer  to  the  question.  What  is  repair?  Is 
difficult  to  state;  perhaps  a  definition  which, 
In  all  cases,  would  precisely  determine  what 
it  is  could  not  be  formulated.  We  can,  how- 
ever, with  safety,  state  some  element  neces- 
sary to  constitute  repair;  It  must  hare  an 
original  upon  which  to  rest.  And,  thou^ 
there  may  have  been  an  original  structure 
the  substitution  of  another  like  it  at  the 
same  place  would  not  be  a  repair.  Defend- 
ant dtes  us  to  O'Meara  v.  Green,  25  Mol 
App.  198,  to  show  what  repair  of  a  street 
is;  but,  by  referraice  to  the  same  caai^ 
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ported  In  16  Uo.  App.  118.  we  find  the  work 
there  was  "a  little  top  dressing  of  sand  and 
gravel  and  rolling  IL"  We  do  not  beliere 
that  the  substitution  of  the  chief  part  of  a 
structure,  as  in  this  case,  ought  to  be  called 
repairing  It  Nor  do  we  believe  the  Legis- 
lature Intended  to  give  to  a  single  minor 
town  officer  or  committee  so  important  a 
power  as  that  he  may,  In  tals  own  discretion, 
substantially  rebuild,  at  private  contract,  an 
entire  street,  through  the  length  of  the  mu- 
nicipality. That  was  what  was  done  In  this 
case.  Defendant  calls  It  a  repair  of  the 
center  of  the  street  In  fact  It  was  all  the 
used  part  of  the  street  and  all  of  the  paved 
portion,  ezc^t  the  outer  edges,  three  feet  on 
one  part  and  six  feet  on  the  other — parts 
likely  to  remain  unused  and  unworn.  It  was 
a  repavlng,  in  a  certain  width,  of  the  entire 
street  There  was  no  variation  in  the  work; 
but  an  arbitrary  width  limit  was  established 
by  lines  marked  out 

[3]  Although  the  entire  proceeding  was 
had  under  the  authority  to  repair,  and 
though  counsel  Insist  that  the  work  was  re- 
pair, yet  they  seem  to  desire  whatever  pro- 
tection the  word  "reconstructing,"  as  used  In 
the  statute,  may  give.  The  word  "recon- 
struct" like  most  others,  may  have  a  dif- 
ferent meaning  In  different  connection,  or  as 
limited  by  express  words.  As  written  in  this 
statute,  we  think  It  was  evidently  not  used 
in  its  ordinary  comprehensive  sense,  as  is 
shown  on  the  face  thereof.  We  think  It  was 
used  more  In  the  restricted  sense,  and  as 
somewhat  synonymous  with  the  word  "re- 
pairing," already  used.  For.  further  on,  In 
authorizing  tax  bills  and  referring  to  them 
as  Issued  In  payment  of  the  Improvement  It 
reads,  "any  tax  bills  Issued  In  payment  of 
such  repaitt  shall  constitute  a  lien,"  etc., 
thus  not  making  any  distinction  between  re- 
pair and  reconstruction  work.  To  recon- 
struct  ordinarily*  means  to  rebuild;  to  con- 
struct again  (Farraher  v.  City  of  Keokuk, 
111  Iowa,  810,  82  N.  W.  773;  Contas  v.  Brad- 
ford, 206  Pa.  291,  295,  SS  Atl.  989) ;  and  if 
we  allow  that  meaning  to  the  statute  we 
would  have  the  safeguards  thrown  around 
public  work  confined  to  its  original  construc- 
tion— that  is,  that  a  street  once  paved, 
though  worn  out  or  otherwise  destroyed, 
might  be  replaced  continuously  at  the  In- 
stance of  a  street  commissioner,  regardless 
of  the  wish  of  the  property  owners,  and 
without  any  means  for  their  protection.  The 
manifest  reason  for  allowing  street  repairs 
and  reconstruction  made  at  the  Instance  of 
the  street  commissioner,  without  the  usual 
formality  requisite  to  street  paving,  is  that 
the  nature  of  such  work  and  the  requirement 
therefor  becomes  apparent  at  Irregular  times 
and  in  comparatively  small  ways,  both  In  ex- 
tent  and  cost.  It  was  more  practical  to  leave 
such  matters  of  keeping  the  street  In  con- 
dition to  a  street  commissioner,  as  the  neces- 
sity would  show  Itself  from  time  to  time.  It 


was  never  Intended  that  he  should  construct 
a  new  work.  It  would  be  an  unreasonable 
construction  of  the  statute  to  say  that  the 
first  part  showed  such  solicitude  for  the  pro- 
tection of  the  property  holder  as  to  require 
action  of  the  board  of  aldermen,  publication 
of  notices,  right  of  remonstrance,  estimates, 
plans,  and  specifications,  and  a  public  letting 
of  the  work,  and  then  that  It  should  be  Im- 
mediately followed.  In  the  latter  part  by 
words  doing  away  with  all  this  when  the 
street  was  to  be  rebuilt  or  again  be  con- 
structed. 

The  Judgment  Is  reversed  and  the  cause  re- 
manded, with  directions  to  enter  judgm^t 
for  the  ^alntiffs.  All  concur. 


DOLPH  V.  BARRT. 
<St  Louis  Court  of  Appeals.  AOasonil.  Jmw 
4,  1912.) 

L  Landixibd  and  Tehaut  (1  1T2*)— "Aoro- 
AL  Eviction." 

An  actual  evietioit  exists  where  the  lessor 
wrongfully  enters  upon  the  leased  premises, 
and  by  affirmatiTe  acts  deprives  the  lessee  of 
the  beDefidal  use  Uiereo^  either  In  whole  or  in 
part 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  ||  695-703;  Dec.  Dig. 
S  172.* 

For  other  definitions,  see  Words  and  Phraa- 

es,  voL  X  p.  157.] 

2.  LANni.OBD  AND  TENANT  (1  172*)— "CON- 

BTB0CTIW  Eviction." 

A  constructive  evictioa  exists  where  a  les- 
sor does  some  act  or  omits  t»  perform  some 
obligation,  imposed  upon  him  by  the  lease,  aa 
the  reBult*of  which  the  lessee's  possession  and 
beneficial  enjoyment  of  the  premises  are  inter- 
fered with,  and  is  more  thui  a  mere  trespasSf 
and  not  dependent  upon  an  actual  entry  ox  the 
leased  premises  by  the  lessor. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and^Tenant  Cent  Dig.  |{  695-703;  Dec  Dig. 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  2,  p.  1470.] 

3.  Landlord  and  Tenant  (|  172*)— Beeach 
op  Leasd— Right  to  Abandon. 

Where  a  landlord  omitted  and  refused  to 
repair  the  roof  of  a  leased  storeroom  as  he 
was  obligated  by  the  lease  to  do,  and  where  as 
a  result  large  quantities  of  water  percolated 
throush  into  the  storeroom,  and  damaged  the 
lessee  8  goods,  the  lessee  was  justified  in  aban- 
doning the  premises  and  refusing  further  pay- 
ment of  rent  therefor;  the  landlord's  breach 
of  contract  amountiiig  to  a  oonatmcUve  evic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and_Tenant  Cent  Dig.  M  695-703;  Dec.  Dig. 

4.  LANDI.OBD    AMD   TENANT    ({  190*)— ^ZIOII- 

STftucnvB  BvionoN— SusPENsioir  or  Bknt. 
Where  there  is  an  actual  eviction  of  a 
tenant  the  entire  rent  is  snspended  until  pos- 
sesaion  is  restored,  even  though  the  tenant  re- 
mains in  possession  of  a  portion;  but  where 
the  eviction  Is  only  constmcttvet  there  Is  no 
Buapension  of  the  entire  rent  unless  the  ten- 
ant abandons  the  entire  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  fS  766-767;  Dec  Dig. 
i  19a*] 
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&  TjAsdlosd  ahd  Tknart  (I  211*)— Bent— 

Abateuent. 

Whpre  ft  three-itorr  baildinK  is  leased  in 
contemplatioii  tlut  Uie  first  story  will  be  ased 
for  a  store  and  tlie  two  upper  stories  sublet 
for  office  rooms,  aod  the  lessee  sablets  the 
Dpper  stones  for  her  entire  term,  and  where, 
bjF  reason  of  the  first  story  becoming  unten- 
antable throagh  the  lessor's  failnre  to  repair 
the  roof  as  he  had  expressly  obligated  himself 
to  do.  the  lessee  abasdoos  the  first  stor;,  but 
her  Ipssee  remains  in  possession  of  the  other 
two  stories,  she  is  entitled  to  a  pro  rata  abate- 
meot  of  the  renL 

[Rd.  Note.— For  other  oasea,  see  Landlord 
and  Tenant,  Gait.  TKg.  H  840-845;  Dec  Dig. 

t  LANDI.OKD  ASD  TBWANT  (|  196*)— ABAK- 
DONUEITT    OF   PmOBES  —  SUSPKNBXOir  OT 

Rent. 

Where  a  lessor  breaches  his  express  obli- 
gation to  keep  the  leased  premises  in  a  ten- 
antahle  condition,  and  the  tenant  abandons  her 
portion,  and  notifies  her  sublessee  to  vacate 
the  remainder,  and  where  the  lessor  requests 
the  sublessee  to  remain  in  iiossession  notwith- 
standing the  lessee's  notice,  the  lessor  by  such 
reqoest  waives  bis  right  to  insist  on  a  sur- 
render of  the  entire  premises  as  a  condition 
precedent  to  an  abatement  of  the  entire  rent, 
and  the  entire  rent  Is  suspended  the  sama  a* 
though  tb«  entire  premises  were  abandoned 
and  surrendered  by  the  lessee. 

lEd.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  |{  700-793;  Dec.  Dig. 
S  195.*] 

Appeal  from  St  Louis  Clrctilt  Oourt;  Dan- 
iel D.  Flsber,  Jndge. 

Action  by  Clifford  M.  Dolph  against  Mar- 
garet Barry.  From  Judgment  for  defendant, 
plaintiff  api>ealB.    Reversed  and  remanded. 

Frank  E.  Ryan,  of  St  Louis,  for  appellant. 
R,  F.  Walker,  of  St  Loula.  for  respondent 

XORTONI,  J.  This  Is  a  suit  for  rent  De- 
fense Is  made  to  the  rent  charge  on  the 
ground  of  a  constructive  eviction,  which  oper- 
ated a  breach,  on  the  part  of  plaintiff,  of  the 
covenant  for  quiet  enjt^ment  implied  In  the 
lease,  and,  furthermore,  defendant  interpos- 
ed a  counterclaim  fOr  damages  accrued 
through  plaintiff's  breach  of  an  express  cove- 
nant In  the  lease  for  repairs.  The  finding 
and  Judgment  were  for  defendant  and  against 
plaintiff  on  the  cause  of  action  for  rent  de- 
clared upon  in  the  petition  and  defendant's 
counterclaim  set  forth  In  the  answer.  From 
this  Judgment  plaintiff  prosecutes  the  appeal. 

Plaintiff  owna  a  three-story  brick  building, 
numbered  616  Locust  street  St  Lonla.  By 
an  IndoitnTe  of  lease  he  let  the  entire  prem- 
ises to  defendant  for  a  term  of  three  years, 
eommcaxrfng  on  the  IStfa  day  of  March,  1908, 
and  ending  on  the  15th  day  of  March,  1911, 
at  an  annual  rental  of  $6,S00,  payable  by  de- 
fendant lessee  In  monthly  Installments  of 
$Ml.e5  In  advance.  The  lease  stipulates  that 
the  first  story  of  the  demised  premises  should 
be  nsed  and  occupied  by  the  lessee  as  a  busi- 
ness house  for  the  sale  of  ladles*  apparel.  It 
seems  that  the  second  and  third  stories  of 
Qie  bnUding  are  suitable  for  office  and  resl- 
denoe  purposes,  and  the  lease  authorised  the 


lessee  to  snblet  either  one  or  both  of  sndi 
stories  to  another.  The  first  story  of  the  build- 
ing ia  about  125  feet  in  depth,  but  the  second 
and  third  stories  are  not  so  deep ;  tliat  is  to 
say,  a  considerable  portion  of  the  first  story 
of  the  building  extends  in  the  rear  b^ond 
the  second  and  Oilrd  stories.  By  an  express 
covenant  in  the  lease,  plaintiff  lessor  agreed 
to  repair  the  roof  and  downspouts  on  0ie 
building  and  maintain  the  same  in  good  e(m- 
ditlon  at  all  times  during  the  term.  Defend- 
ant, the  lessee,  installed  a  stock  of  ladies' 
corsets  and  underwear  In  the  first  story  of 
the  tmllding,  and  conducted  a  retail  store 
therein  for  the  sale  of  sndi  goods.  The  sec- 
ond and  third  stories  she  sublet,  by  a  lease 
In  writing,  for  a  term  begtnnli^  and  ending 
on  erai  dates  with  that  stipulated  In  her 
lease,  to  Dr.  Johnson,  a  dentist  tor  occupan- 
cy as  dental  offices  and  his  roddence.  The 
evidence  tends  to  prove  that  both  the  roof 
and  downspouts  on  the  rear  portion  of  the 
first  story  of  the  building  became  defective, 
and  plaintiff,  the  lessor,  refused  to  repair 
them,  though  he  was  frequently  requested 
so  to  do.  Because  of  this  condition  of  the 
roof  and  downspouts  therefrom,  on  each  re- 
curring rain,  large  quantities  of  water  per- 
colated through  the  roof  Into  the  store  be- 
neath, and  damaged  defendant's  goods.  De- 
fendant made  repeated  requests  of  plaintiff 
and  his  agent  to  repair  the  roof  and  down- 
spouts. In  accordance  with  his  covenant  In 
the  lease  to  that  effect,  but  he  omitted  and 
refused  to  do  so.  After  having  suffered 
damage  to  her  stock  of  goods  because  of  the 
defective  condition  of  the  roof  and  down- 
spouts, defendant  treated  the  matter  as  a 
constructive  eviction  from  the  premises,  noti- 
fied plaintiff  lessor  to  that  effect  and  aban- 
doned the  first  story  of  the  building  occu- 
pied by  her  as  a  store.  Upon  removing  from 
the  premises,  defendant  delivered  the  beys 
thereof  at  plaintiff  lessor's  agent's  office,  and 
such  agent  wrote  her  a  letter  that  they  held 
the  keys  thereafter  subject  to  her  order. 
Prior  to  removing  from  the  storeroom,  de- 
fendant served  a  written  notice  upon  her 
subtenant  Dr.  Johnson,  to  the  effect  that  she 
had  been  evicted  from  the  premises  and 
abandoned  tlie  same,  and  requested  him  to 
vacate  the  second  and  third  stories  thereof 
as  well.  The  subtenant  remained  In  posses- 
sion, however,  throughout  his  term,  but  he 
says  he  did  so  at  the  request  of  plaintiff,  the 
lessor.  However,  It  appears  that  both  de- 
fendant lessee  and  plaintiff  lessor  declined  to 
accept  the  rent  from  the  subtenant  after  de- 
fendant vacated  tlie  storeroom  and  abandon- 
ed the  same. 

The  case  concedes  that  defendant  declined 
to  pay  rent  after  abandoning  the  premises, 
but  she  paid  all  InstallmCTta  dne  op  to  the 
day  of  such  abandonment.  On  this  appearing 
conclusively,  It  is  argued  the  verdict  should 
have  been  for  plaintiff,  and  that  the  court 
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erred  fa  snbmlttliig  tbe  matter  of  an  erlc- 
tlon  to  tbe  Jury,  for,  It  Is  said,  a  mere  breach 
oa  the  part  of  a  lessor  of  a  covenant  In  the 
lease  for  repairs  Is  not  sufficient  to  operate 
an  eviction,  but,  Instead,  remits  the  lessee  to 
his  suit  on  the  covenant  for  the  breach.  Oen- 
erally  speaking,  the  proposition  may  be  cod- 
ceded  to  be  true,  but  It  Is  wholly  without 
Influence  here,  for  the  eviction  asserted  re- 
lates to  the  breach  of  the  covenant  implied 
In  the  lease  for  quiet  enjoyment  and  reckons 
with  the  covenant  of  the  lessor  to  repair  as 
an  incident  only.  No  one  can  doubt  that 
the  consideration  of  the  lessee's  undertaking 
to  pay  rent  is  the  quiet,  peaceable,  and  undis- 
puted possession  of  the  premises  leased,  and 
for  this  the  lease  implies  a  covenant  on  the 
part  of  tbe  lessor  which  la  In  Its '  nature  a 
condition  precedent  to  the  payment  of  the 
rent  reserved.  Therefore,  If  the  lessor,  by 
any  wrongful  act,  disturbs  that  possession, 
which  he  should  protect  and  defend,  be 
thereby  forfeits  his  right,  and  the  lessee 
may  abandon  the  possession  of  the  premises 
leased,  and  thereby  exonerate  himself  from 
liability  to  pay  raxt.  Such  Is  the  doctrine 
of  Jackson  v.  Eddy,  12  Mo.  209,  which  Is  fre- 
quently reaffirmed.  An  eviction  may  be  eith- 
er actnal  or  constructive. 

[1]  An  actual  eviction  exists  when  the  les- 
sor wrongfully  enters  upon  the  premises  de- 
mised and  by  affirmative  acts  deprives  the 
lessee  of  the  beneficial  use  thereof  either  in 
whole  or  In  part 

[21  A  constructive  eviction  may  be  found, 
even  though  no  actual  entry  upon  the  premis- 
es is  made  by  the  lessor,  when  it  appears 
that  he,  or  one  acting  under  his  authority, 
does  some  act  amounting  to  Intentional,  In- 
jurious interference  by  the  landlord  with 
the  tenant's  possession,  and  which  deprives 
the  tmant  of  tbe  means  or  the  power  of  ben- 
eficial enjoyment  of  the  demised  premises, 
or  any  part  thereof,  or  materially  impairs 
such  beneficial  enjoyment  A  mere  trespass 
on  the  part  of  the  landlord  will  not  suffice, 
but,  to  constitute  an  eviction  by  construc- 
tion of  law,  the  wrongful  conduct  of  the 
landlord  must  be  sufficient,  through  afflrma- 
tire  act  or  omlsBlon  of  duty,  to  render  the 
premises  nntaiantable  for  the  purpose  for 
whldi  the  tenant  leased  them,  or  at  least  se- 
riously interfere  with  tbeir  permanent  use. 
See  Delmar  Investment  C!o.  t.  Blomenfield, 
118  ilo.  App.  308,  94  S.  W.  823;  Vromanla 
Apartments -Co.  t.  Qoodman,  1^  Ifo.  App. 
ess,  128  S.  W.  643 ;  11  Am.  &  Bug.  Ency.  Law 
0!d  Ed.)  471;  HcAdam  (4th  Ed.)  1381. 

[S]  Tbe  common  law  imposes  no  duty  upon 
the  landlord  to  make  repairs  duiing  the  term 
of  tbe  lease,  but,  if  by  a  stipulation  in  tbe 
lease  the  lessor  agrees  to  do  so,  of  course, 
the  oblU^tlon  Is  cast  upon  him.  It  may  be 
that  the  premises  demised  become  untenan- 
table becanse  of  the  want  of  such  repairs  as 
the  landlord  has  agreed  to  make.  In  such  cir- 
cumstances the  breach  of  the  covenant  touch- 


ing repairs,  of  course,  not  only  operates  to 
impair  the  consideration  for  the  lease,  but 
operates  as  well  to  breach  the  implied  cove- 
nant for  the  quiet  enjoyment  of  the  premises. 
Such  is  tbe  case  here,  for  the  lessor  covraant- 
ed  In  the  lease  to  make  repairs  to  the  roof 
and  downspouts  and  maintain  the  same  In 
good  order.  In  such  cases  a  constmctiTe 
eviction  may  result  from  a  mere  omission  on 
the  part  of  the  lessor  to  perform  the  obliga- 
tion assumed,  provided  the  lessee  abandons 
the  premises  to  the  lessor.  For  Instance, 
when  the  premises  become  untenantable  by 
reason  of  the  failure  of  the  landlord  to  per- 
form such  agreement  as  to  repairs  or  to  do 
what  IB  lawfully  required  of  him,  the  effect 
Is  eviction,  which  permits  the  defendant  to 
abandon  the  premises  and  escape  the  furtber 
payment  of  rent  therefor.  See  Hu^iins  v. 
Jasper,  134  Mo.  App.  1,  114  S.  W.  645;  Del- 
mar  Investment  Co.  v.  Blnmenfleld,  118  Mo. 
App.  308,  MS.  W.  823;  Vromanla  Apart- 
ments Co.  V.  Goodman,  145  Mo.  APP-  053, 
123  S.  W.  543;  11  Am.  &  Eng.  Ency.  Lavr 
(2d  Ed.)  478.  From  the  evidence  In  the  rec- 
ord, It  was  competent  for  the  jury  to  find  an 
evIctiMi  from  the  storeroom,  for  It  is  entire- 
ly clear  that  defendant  abandoned  so  much 
of  the  premises,  even  though  she  Is  to  be 
regarded  as  having  retained  possession  of 
the  second  and  third  stories  through  her 
subtaiant.  Dr.  Johnson.  The  lease  In  plain 
terms  provides  for  the  occupancy  of  the 
storeroom  for  the  sale  of  ladles'  apparel. 
Obviously,  the  parties  contemplated  a  use 
which  required  a  good  roof  and  protection 
from  the  elements.  Tbe  record  is  replete 
with  evidence  tending  to  prove  that  because 
defendant  omitted  and  refused  to  repair  the 
roof  and  downspouts,  in  accordance  with  bis 
covenant  large  quantities  of  water  were  per- 
mitted to  percolate  through  into  the  store- 
room and  damage  plaintiff's  goods.  Obvions- 
1y  this  rendered  the  building  untenantable 
and  defendant  was  justified  in  abandoning 
the  same,  as  she  did. 

[4]  But  it  is  said  defendant  retained  pos- 
sesslon  of  the  premises  for  the  whole  term 
through  the  occupancy  of  the  second  and 
third  stories  her  subtenant,  Dr.  Johnson, 
and  the  law  requires  an  abandonment  of  the 
whole.  The  court  snbmitted  the  matt^  to 
the  Jury  hy  instruction  to  the  effect  that  de- 
fendant was  acquitted  from  tbe  entire  rent, 
if  it  aroeued  She  was  conatractiTely  evleted 
from  and  abandoned  the  storeroom  through 
its  becoming  untenantable  becanse  of  plain- 
tUTs  (Hnisston  to  repair  the  roof  and  down- 
spouts, and  directed  the  jury,  too,  tbat  the 
fact  that  Dr.  Johnson,  tbe  subtenant,  contin- 
ued in  possession  of  the  second  and  third 
stories  was  wholly  Immaterial,  provided  an 
eviction  from  a  part  of  the  premises  appear^ 
ed.  It  is  entirely  dear  tbat  tbe  doctrine  of 
this  instxnction  is  erroneous  in  so  Ult  as  It 
declares  tbe  continued  occupancy  of  tbe  sub- 
tenant was  immaterial  In  this  case  of  a  con- 
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stnicttra  ciTSctioo.  ta  tibli  the  fmrtroelioii 
seam  to  oonfiue  the  rnle  whldi  obtains  as 
to  flctoal  eviction  with  that  which  prevails 
vben  nothing  more  than  a  oonstructlTe  evle- 
tloD  appeara.  There  can  be  no  doubt  that  In 
a  caae  where  an  actnal  erlctloa  ajn>eBr8  as 
^lere  the  lessor  himself,  or  through  some 
one  authorized  by  him,  actually  enters  upon 
Che  demised  premises  and  appropriate  a 
portion  thereof  to  his  own  nee  or  deprives 
the  tenant  of  the  benefits  of  any  portion 
tbereof.  there  is  a  total  suspension  of  the 
whole  rent,  even  though  but  a  portion  of  the 
pranlses  are  thus  appropriated  by  the  land- 
lord, nntU  the  tenant  is  restored  to  the 
wb(^  possemlon.  2  McAdam,  lAndlord  and 
Tenant  (4th  Ed.)  p.  1S85.  This  rule  obtains 
In  Bwdi  cases  notwithstanding  the  fact  that 
the  tenant  may  continue  the  occupancy  of 
1  portion  of  the  leased  property.  Such  evic- 
tion presents  a  tortious  aspect  involved  In 
the  wrongful  trespass  of  the  landlord.  Be- 
caose  of  this,  the  reason  of  the  rnle  Is  said 
to  be  that 'as  the  estate  created  by  the  lease 
is  an  entire  one,  for  which  one  consideration 
is  given,  the  landlord  may  not  evict  a  tenant 
from  a  portion  of  the  demised  premises,  and 
tiien  be  permitted  to  apportion  his  own 
wrong  by  Insisting  ui>on  a  part  of  the  rent, 
for,  to  hold  otherwise.  It  Is  said  would  be 
to  encourage  landlords  to  evict  their  own 
tenants  (whose  possession  they  are  rather 
bonnd  to  protect)  when  such  eviction  would 
iaore  to  the  pecuniary  advantage  of  such 
landlords.  Therefore,  when  an  actual  evic- 
tion appears,  the  entire  rent  Is  suspended 
antll  a  restoration  of  the  entire  possession  Is 
made,  and  this  Is  true  even  though  the  ten- 
ant remains  In  possession  of  a  portion. 
Witte  T.  Quinn,  38  Mo.  App.  GSl.  Touching 
tills  question,  McAdam  says.  In  his  excellent 
work  on  Landlord  &  Tenant  (see  volume  2 
I4th  EA.}  p.  1385) :  "Where  there  has  been  an 
actual  eviction  from  part  of  the  premises, 
other  than  by  title  paramount,  the  tenant 
may  retain  possession  of  what  he  has;  the 
entire  rent  being  suspended  until  full  pos- 
session has  been  restored,  the  law  declining 
to  apportion  rent  In  favor  of  a  wrongdoer." 
See.  also,  Morris  v.  Kettle,  57  N.  J.  Law, 
218,  30  AtL  87d.  But,  though  such  be  the 
rale  aa  to  an  actual  eviction,  another  pre- 
rails  when  the  eviction  Is  by  construction  of 
law,  for  to  complete  such  an  eviction  It  Is 
essoitial  that  the  premises  shall  be  abandon- 
ed by  the  lessee.  In  every  case  of  construc- 
tive eviction.  In  order  to  render  the  eviction 
available,  to  the  end  of  defeating  the  entire 
rent.  It  most  appear  that  the  lessee  abandon- 
ed the  premises  for  that  cause.  As  to  such 
eviction  the  rule  is  thus  stated  in  11  Am. 
ft  Eng.  Ency.  Law  <2d  Ed.)  479:  "It  is  well 
settled,  as  a  general  rule,  that  there  can  be 
no  ooDstmctlve  eviction,  unless  the  tenant 
abandons  the  premises  on  account  of  the 
acts  or  clrcamstances  dalmed  to  operate  as 
an  eviction."   Mr.  McAdam  thus  states  the 


law  as  to  a  constmctlve  eviction:  **Wbere 
the  evlctimi  is  constmcttve  merely,  it  is  no 
eviction  In  law  unless  followed  by  a  com- 
plete abandonment  of  possession  by  the  ten- 
ant" See  2  McAdam,  Landlord  ft  Tenant 
(4th  Ed.)  p.  1S85.  The  law  Is  thus  declared, 
too,  as  we  understand  it,  by  our  Supreme 
Court  In  Ja<±Bon  v.  Eddy,  12  Mo.  209,  for, 
upon  a  dose  scrutiny  of  that  case,  it  will 
appear  that  the  InstraetionB  dedarlng  the 
rule  of  decision  at  the  trial,  which  were  ap- 
proved on  appeal,  required  the  Jury  to  find 
that  the  defendant  abandoned  the  premises, 
and  ofEered  to  surrender  possession  to  plain- 
tiff lessor.  That  case  was  one  of  construc- 
tive eviction.  It  appeared  that  Eddy  occu- 
pied a  storeroom  in  St.  Louis  as  the  lessee 
of  Jaclmon.  The  covenant  In  the  lease  there 
Involved  required  the  lessee  to  make  repairs, 
but  this  Is  immaterial,  for  the  case  was  rul- 
ed as  tiiough  a  positive  encroacbment  on  the 
part  of  the  lessor  appeared  against  the  les- 
see's estate.  The  i^sor  occupied  the  room 
as  a  grocery  store  Immediately  above  that  of 
the  lessee's  establishment,  and  it  appears 
the  lessor  permitted  the  dripping  of  salt,  tar, 
etc.,  from  the  store  occupied  by  him  above 
upon  the  goods  in  the  store  of  the  plaintiff 
lessee  below.  Because  of  this,  Eddy,  the  les- 
see, removed  from  the  premises,  abandoned 
the  same,  and  delivered  the  keys  at  the 
lessor's  establishment.  The  lessor  returned 
the  keys  to  the  lessee,  and  refused  to  ac- 
cept possession  of  the  premises.  Thereafter 
Eddy,  the  lessee,  placed  a  sign  thereon  as  for 
rent  with  directions  to  apply  to  Eddy.  It 
was  argued  that  a  complete  abandonment  of 
the  premises  did  not  appear  because  Eddy 
retained  the  keys  and  advertised  Che  prem- 
ises for  rent,  but  the  Supreme  Court  de- 
clared the  question  to  be  one  of  fact  for  the 
Jury.  Touching  this  matter,  the  court  said: 
"In  this  case,  the  court  by  Its  instruction 
submitted  the  question  to  the  Jury  to  find 
whether  by  the  conduct  or  acts  of  the  plain- 
tiff the  storeroom  occupied  by  defendant 
was  rendered  unfit  for  use  as  a  store,  and 
that.  In  consequence  thereof,  the  defendant 
had  surrendered  the  possession.  The  jury 
having  found  these  facts,  their  verdict  was 
properly  given  for  defendant."  The  rnle 
of  law  stated  In  the  opinion  and  to  be  de- 
duced from  that  case  clearly  requires  an 
abandonment  of  the  premises  in  order  to 
render  the  constructive  eviction  available, 
and  the  Judgment  was  affirmed  on  the 
ground  that  it  appeared  that,  though  Eddy 
retained  the  keys  after  they  were  refused 
by  the  lessor  and  placed  a  sign  on  the  prem- 
ises for  rent,  he  had  nevertheless  abandoned 
and  surrendered  the  premises  to  the  lessor, 
for  he  could  not  do  more  than  move  out  and 
surrender  the  keys  to  the  lessor,  which  he 
did,  though  the  keys  were  not  retained  by 
falm.  A  case  much  resembling  Jackson  v. 
Eddy  Is  Burnham  v.  Martin,  decided  by  the 
Supreme  Court  of  Illinois.   See  90  111.  438. 
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There  a  constrnctlTe  eviction  appeared,  and 
tbe  lessee  abandoned  the  premises,  but  re- 
tained constmctlTe  possession  throagh  keep- 
ing tbe  keys.  It  does  not  appear  in  tbat 
case  that  he  returned  the  keys  to  the  laser, 
or  offered  to  do  so,  as  in  the  case  of  Jackson 
V.  Bddy,  snpra,  and  retained  them  after  the 
refusal  of  the  lessor  to  accept  them,  but  It 
does  appear  that  the  leraee  removed  from  tbe 
premises  and  retained  the  keys  in  hla  pos- 
session thereafter.  Upon  defending  against 
the  rent  as  for  a  constructive  eviction,  the 
Snpreme  Court  rejected  the  defense  as  a  val- 
id one,  for  the  reason  the  traiant  retain- 
ed constructive  possession  of  the  premises 
through  keeping  the  keys  of  the  house  with- 
out offering  them  to  the  lessor.  Tbia  court 
said:  "The  tenant,  before  he  can  defend 
against  the  recovery  of  rent,  must  abandon 
the  praises,  and  not  retain  elUier  the  actu- 
al or  constructive  possession  of  them."  We 
therefore  conclude  that  the  court  erred  in 
directing  the  jury  tbat  It  was  immaterial 
that  Dr.  Johnson,  defendant's  sublessee,  con- 
tinned  to  occupy  the  second  and  third  sto- 
ries of  the  building  throughout  the  term  of 
the  lease,  for  clearly,  in  order  to  be  acquit- 
ted from  the  whole  ren^  the  law  devolved 
the  dnty  <m  the  lessee  to  completely  abandon 
the  whole  premises. 

[8]  But,  though  the  entire  rent  Is  not  sus- 
pended because  plaintiff  remained  In  posses- 
sion of  the  two  upper  stories  of  the  building 
through  her  subtenant,  It  would  seem  tbat 
she  is  entitled  to  a  pro  rata  abatement  there- 
of. The  autliorlties  declare  that,  where  the 
tenant  Is  actually  evicted  from  a  portion  of 
the  premises,  the  entire  rent  Is  suspended, 
even  though  possession  Is  retained  of  a  par- 
cel of  the  demise.  Tbe  doctrine  with  respect 
to  snch  cases  is  that  tbe  covenant  for  quiet 
enjoyment  requires  the  lessor  to  confer  and 
protect  all  of  the  benefits  of  tbe  lease  to  the 
tenant,  for  such  is  tbe  consideration  of  the 
demise.  The  enjoyment  of  this  consideration 
Is  a  condition  precedent  to  the  payment  of 
the  rent  reserved,  and  the  lessor  will  not  be 
permitted  to  take  advantage  of  his  own 
wrong,  to  the  end  of  apportioning  and  exact- 
ing a  pro  rata,  or  any  other  part  of  the  rent, 
for  tbe  portion  of  tbe  premises  continued  to 
be  occupied  by  the  lessee.  The  rule  as  to 
this  matter  treats  tbe  actual  eviction  as  a 
tort,  which,  of  course,  it  is,  and  denies  an 
apportionment  of  rent  to  the  landlord  be- 
cause of  tbe  tortious  aspect  of  bis  act  In- 
volved. However,  the  principle  thus  reck- 
oned with  In  those  cases  Is  surely  without 
Influence  on  the  question  of  an  abatement  of 
rent  In  favor  of  the  lessee  who  has  been 
evicted,  as  tbls  defendant,  and  stands  wholly 
free  from  wrongful  condnct.  There  Is  no 
tortious  feature  presented  here  for  the  con- 
sideration of  the  court  in  so  far  as  the  de- 
fendant lessee  is  concerned;  for,  besides 
abandoning  so  much  of  the  premises  as  were 
within  her  power  to  sbandon,  she  sought  to 
render  possession  of  the  whole  to  tbe  lessor 


and  served  a  notice  on  her  aabtoiant,  to  that 
mi,  to  qnit  Defmdant  lessee  sublet  tbe 
two  upper  stories  of  the  building  to  her  sab- 
tenant,  as  was  perfectly  proper,  for  her  lease 
from  plaintiff  stipulated  tbat  aba  might  do 
80.  By  this  'snblease,  defendant  created  tbe 
rdation  of  landlord  and  tenant  between  her- 
self and  Dr.  Johnson,  the  subtenant,  for  tbe 
full  period  of  her  term.  Because  of  the  pe- 
culiar construction  of  the  building,  the  leak- 
ing roof  and  defective  downspouts  rendered 
untenantable  that  portion  of  tbe  bnUdln? 
only  which  defendant  retained  for  her  own 
occupancy.  In  other  words,  the  roof  and 
downspouts  appertaining  to  the  second  and 
third  stories  were  sufficient,  and  It  was  only 
the  roof  over  the  rear  portion  of  the  first 
story,  which  extended  far  beyond  the  second 
and  third  stories  that  leaked.  Tbe  question 
must  be  determined,  too,  to  some  extent.  In 
view  of  tbe  subject-matter  in  contemplation 
between  the  parties  at  the  time  the  lease  was 
made  between  defendant  and  plaintiff.  Tbls 
lease  contemplated  that  defendant  should  oc- 
cupy the  first  floor  as  a  store  for  the  sale 
of  ladles'  wearing  apparel,  and  that  she 
might  sublease  the  second  and  third  stories 
to  another.  In  these  drcumstances,  it  would 
seem  that  every  precept  of  natural  Justice 
forbids  the  harsh  application  of  the  rule  that 
a  constructive  eviction  of  a  portion  of  the 
premises  Is  not  available,  unless  an  abandon- 
ment of  the  entire  demise  appears.  While 
It  is  the  duty  of  the  courts  to  declare  the 
law,  it  Is  their  duty  as  well.  In  Its  proper 
application,  to  reckon  with  those  fundament- 
al principles  of  good  conscience  essential  to 
attain  a  Just  result  in  the  circumstances  of 
the  particular  case,  for,  after  aU,  snch  la  the 
constant  aim  and  purpose  of  tbe  common 
law.  It  would  seem  a  harsh  application  of 
the  rule,  Indeed,  to  require  this  lessee  to 
pay  full  rent  for  the  storeroom  from  which 
she  was  constmcttvely  evicted  because  of 
the  lessor's  omission  to  repair  tlie  roof  and 
downspouts,  in  accordance  with  his  covenant, 
for  tbe  mere  fact  that  she  was  unable  to 
abandon  and  surrender  possession  of  the  en- 
tire premises.  Especially  is  this  true  when 
we  remember  that  tbe  lease  Itself  contem- 
plated a  subletting  and  distinct  occupancy. 
There  is  no  principle  of  the  common  law 
which  inhibits  a  pro  rata  apportionment  of 
the  rent  here  in  favor  of  the  lessee,  for  in 
no  sense  may  she  he  placed  in  the  attitude 
of  seeking  to  avail  herself  of  tbe  benefits 
of  a  wrongful  act  on  her  part.  On  the  other 
hand,  every  precept  of  natural  Justice  sug- 
gests that  an  abatement  of  tbe  rent  should 
be  available  to  her  as  for  a  i>artlal  failure 
of  the  consideration  for  tbe  covenant  under 
which  she  agreed  to  pay  the  rent  reserved. 
Touching  this  matter,  we  believe  that  tbe 
principle  reflected  In  Wlllard  v.  Tillman,  19 
Wend.  (N.  Y.)  858.  should  control  It  is  true 
that  case  did  not  present  the  question  of  an 
eviction,  either  actual  or  constructive,  but 


Digitized  by 


ZWICKT  T.  ATOHXSON,  T.  «  S.  F.  RT.  00. 


201 


nerertti^esa  an  apporttonmoit  of  tbe  rent 
wu  declared  to  point  Its  proper  aolntloil. 
There  tbe  tmant.  occmded,  imd«r  a  lease, 
Uiree  rooms  In  a  building  and  a  landing  <m 
t  naTigabto  canal  for  which  he  agreed  to  pay 
ISO  per  annnm  as  rent  "so  long  as  he  was 
permitted  to  occnpy  the  prranises."  The 
three  rooms  were  destroyed  by  flre,  but  the 
tuant  contlnned  in  poesesaton  of  the  land- 
fa^  which  was  of  some  nine  to  him.  Ordi- 
narily the  tenant  is  not  acquitted  from  the 
payment  of  rtiit  though  the  demised  building 
Is  destroyed  by  flr^  bat  it  was  said  In  this 
case  that,  because  of  tbe  peculiar  wording  of 
the  ooTOiBnt  that  he  was  to  pay  the  rent  so 
liHig  aa  be  was  permitted  to  occnpy  the  prem- 
Ikb,  the '  oitlre  rent  should  abate  as  the 
building  was  destroyed.  The  court  accepted 
that  view,  bat,  notwttfastandlng,  declared  the 
oitire  rent  should  not  abate  for  the  reason 
the  tenant  remained  In  possession  of  the 
landing.  But  it  declared,  too,  that.  In  the 
circnmstances  of  the  case,  there  shonld  be  a 
pro  rata  abatement  of  the  rent  An  appli- 
cation of  tbe  principle  of  that  case  here 
would  attain  a  Just  result,  for  obviously  de- 
fendant ought  not  to  be  required  to  pay  tbe 
fall  rent  under  the  lease  when,  through 
piniiitlirs  breach  of  the  coTenant  to  repair, 
tbe  first  story  of  the  building  was  rendered 
oDtenantable.  See.  also,  Taylor,  Landlord 
t  Tenant  (9th  Ed.)  S  379,  where  the  doctrine 
of  Wlllard  v.  Tillman  Is  incorporated  in  the 
text  We  say  this  In  view  of  the  fact  that 
defendant  was  authorized  by  plaintiff  to 
make  the  sublease,  and  was  thereafter  whol- 
ly nnable  to  abandon  and  surrender  the 
vhole  premises  because  of  Its  obligation  out- 
standing in  favor  of  the  subtenant  Fur- 
ttiennore.  In  the  early  case  of  McFadln  v. 
Blppey,  8  Mo.  738,  It  appears  our  Supreme 
Court  declared  in  the  case  of  constructive 
eviction  from  a  portion  of  the  premises  as 
by  the  landlord  filling  up  the  cellar  under 
the  house  that  It  was  proper  to  abate  a  por- 
tion of  tbe  rent  and  permit  a  recovery  as  on 
quantum  meruit  for  use  and  occupation ;  It 
appearing  that  the  tenant  remained  in  pos- 
■esslon  of  the  residence  above  the  cellar. 
Touching  this  question,  see,  also,  Tomlinson 
V.  Day,  2  Brod.  &  Blng.  680  ;  2  Taylor,  Land- 
lord &  Tenant  {9th  Ed.)  %  619. 

II]  But  it  may  be  that  plaintiff  waived 
the  matter  of  abandonmoit  of  the  entire 
premises,  and  thus  precluded  bis  right  to 
insist  npon  a  full  surrender.  In  which  event 
of  course,  the  payment  of  tbe  entire  rent  is 
suspended  identically  as  though  tbe  entire 
premises  were  abandoned  and  surrendered  by 
defendant  After  defendant  notified  Dr. 
Johnson,  tbe  nU>tenant,  that  she  Intended  to 
abandon  the  premises  and  requested  him  to 
vacate  the  npp^  stories,  he  called  npon 
Iflalntifr  landlord  and  discussed  the  matter 
with  Um.  Dr.  Johnson  testified  that  plain- 
tiff requested  him  to  remain  In  possession  of 


the  upper  stories,  notwithstanding  the  notice 
from  d^endant  It  Is  true  plaintiff  disputes 
this,  and  says  that  no  such  request  was 
made  by  him.  The  evidence  is,  therefore, 
pro  and  con  on  the  subject,  and  the  question 
was  properly  one  for  the  jury,  but  it  seems 
no  Instruction  was  framed  upon  It  In  oth- 
w  words,  the  record  presents  no  finding  of 
fact  by  the  Jury  touching  this  matter,  as  It 
was  not  submitted.  There  can  be  no  doubt 
that  a  lessor  may  be  held  to  waive  r^ts  ac- 
corded to  him  by  the  law  ton  his  personal 
benefit  provided  he  acts  advisedly  touching 
the  same.  See  Smith  t.  Huff,  141  Mo.  App. 
476,  125  S.  W.  1173.  If  tbe  Jury  shonld  find 
that  Dr.  Johnson  continued  to  occupy  the 
premises  after  defendant  abandoned  same 
and  so  remained  in  possession  at  ttie  Instance 
and  suggestion  of  plaintiff,  then  it  Is  compe- 
tent for  tbe  court  to  declare  that  a  further 
abandonment  of  the  upper  stories  was  waiv- 
ed by  the  lessor,  and  the  entire  paym^t  of 
rent  on  tbe  part  of  defendant  suspended. 
The  mere  fact  that  the  lessor  refused  to  ac- 
cept rent  from  Dr.  Johnson  thereafter  is  Im- 
material, for  a  waiver  once  attached  may 
not  be  thus  withdrawn  by  a  mere  change  of 
inclination.  See  Ball  v.  Royal  Ins.  Co.,  129 
Mo.  App.  34,  107  S.  W.  1097.  Of  course.  If 
Dr.  Johnson  remained  in  the  premises  at  the 
Instance  and  request  of  plaintiff  after  de- 
fendant abandoned  the  same,  this  would  cre- 
ate tbe  relation  of  tenant  at  will  between 
him  and  plaintiff  lessor  and  operate  as  an 
acceptance  of  the  surrender  of  the  entire 
premises  notwithstanding  plaintiff's  agent 
notified  defendant  that  the  keys  were  held 
subject  to  her  order.  See  1  Underbill,  Land- 
lord &  Tenant,  |  137. 

The  Judgment  should  be  reversed  and  tbe 
cause  remanded.  It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  CAULTIISLD,  J., 
concur. 


ZWICKI  T,  ATCHISON,  T.  A  S.  F.  RT.  CO. 

(Kaasas  City  Court  of  Appeals.  MisaoorL 

June  3,  1912.) 

1.  Railboads  (S  308*)— Obossinos— DEmCT» 

— Stbuctubbs. 

A  railroad  company  constracting  a  side- 
walk at  a  street  crosBing  extending  from  tbe 
edge  of  ItB  right  of  way  to  Its  tracks,  and 
furniabing  tbe  main  traveled  walk  to  its  de- 
pot, must  maintain  tbe  sidewalk  in  a  reason- 
ably safe  condition  for  pedeBtrians. 

[Ed.  Note. — For  other  cases,  see  Bailroadsr 
Cent  Dig.  B  96»-«68,  966,  867;  Dec.  Dig.  | 
303.*] 

2.  BAiLBoans  (i  350*)— Caossiwos— Dbfects. 

Whether  a  railroad  company,  maintainiag 
a  sidewalk  across  a  depression  at  a  street 
crossing  for  nse  by  the  pablic,  maintained  tbe 
sidewa^  In  a  reasonably  safe  condition  luld, 
under  the  evidence,  for  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1152-1192;  Dec.  Dig.  |  3o0.«] 
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8.  Bailboadb  (I  323*)— Crosbinos— Defects 

— CONTRtBUTOBT  NeGLIQENCB. 

A  pedestrian  on  a  sidewalk  used  by  the 

KubUc  need  not  depart  tberefrom,  because  It 
I  defective,  tmless  the  danger  is  bo  great  that 
one  of  ordinary  prudence,  in  the  exercise  of  or- 
dinary care,  wilt  choose  another  route;  and 
the  mere  fact  that  a  aidewallc  has  been  used 
by  the  public,  both  day  and  night,  for  many 
years,  notwithstanding  its  defective  construc- 
tion, shows  that  the  danger  is  not  so  great  as  to 
deter  a  person  of  ordinary  prudence  from  using  it. 

[Ed.  Note.— For  other  cases,  see  Bailroads. 
Cent  Dig.  |S  1037-1042;  Dec.  Dig.  i  326.*J 

4.  RaILBOADS   (S  350*)— CBQ88INOS— Defeoti 
— CONTBIBXrrOBT  NeGUGBNCB. 

Whether  a  pedestrian,  Injured  on  a  irid*' 
walk,  at  a  street  crossing,  maintained  by  a 
railroad  company  across  a  depression  for  use 
by  the  public,  was  guilty  of  contributory  neg- 
ligence AeM,  under  the  evidence,  for  the  jury. 

[Ed.  Note.~For  other  cases,  see  Railroads, 
Gent  Dig.  ||  U&2-1192:  De&  Dig.  S  860.*] 

Appeal  from  Clrcnlt  Court,  Oanoll  Gountr; 
Francis  H.  Trimble,  Jitdgie. 

Action  bj  H.  F.  Zwlcfcy  against  the  Atdit 
son,  Topeka  &  Santa  F6  Railway  Company. 
From  a  ju^ment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Thomas  R.  Morrow,  J.  P.  GUmore,  J.  H. 
Lathrop,  all  of  Kansas  City,  and  Jones  & 
Conkling,  of  Carrollton,  for  appellant  Guy 
Whlteman,  of  Norbome,  and  Lozler  &  Mor- 
ris and  Frank  E.  Atwood.  all  of  Carrollton, 
for  respondent 

BROADDUS,  J.  This  Is  an  action  for 
damages  for  personal  injuries  sustained  by 
plaintiff  by  reason  of  a  fall  from  a  sidewalk 
in  Hardin,  an  lncori>orated  town  In  this  state. 
The  sidewalk  is  situated  near  the  business 
part  of  the  town,  and  along  on  the  west  side 
of  First  street,  extending  from  the  south  line 
of  defendant's  right  of  way  to  Its  tracks.  On 
the  north  Is  tbe  defendant's  station  depot  It 
was  the  main  traveled  walk  from  tbe  busi- 
ness part  of  the  town  to  the  depot 

The  defendant,  In  constructing  its  railroad, 
erected  an  embankment  across  First  street, 
which  left  a  depression  on  the  west  side  of 
tbe  street,  and  on  the  south  side  of  tbe  em- 
bankment The  defendant  constructed  a 
sidewalk  across  this  depression  from  the 
south  line  of  Its  right  of  way,  running  north 
to  Its  tracks  and  depot  This  walk  was  about 
30  feet  long,  about  4  feet  wide,  and  part  of 
the  way  was  elevated  above  the  ground,  and 
at  the  place  where  plaintiff  fell  was  so  No- 
vated about  2^  feet  The  town  of  Hardin 
had. nothing  to  do  In  constructing  or  main- 
taining said  sidewalk.  But  It  was  construct- 
ed and  kept  solely  In  repair  by  defendant. 

Tbe  plaintiff  was  a  cobbler  by  trade  and  68 
years  of  age.  He  lived  with  his  employer, 
whose  house  was  on  the  west  side  of  First 
street,  north  of  the  railroad  tracks.  The 
shop  at  which  he  worked  was  on  the  south 
side  of  said  tracks,  and  the  plaintiff,  in  going 
to  and  from  his  work,  passed  over  the  walk 
In  question  several  times  a  day  for  four 


monOis,  and  was  fnlly  tamUtar  with  its  eon- 
dltitm.  There  la  no  complaint  that  tbe  walk 
was  out  of  repair;  but  tbe  allegation  of  neg- 
ligence la  that  defttidant  fidled  to  fumUh  It 
with  tide  railings  for  safety  of  pedes- 
trians. 

Plaintiff's  injury  occurred  bk  tbe  nigbt. 
He  "had  been  to  the  shop  after  supper,  and 
in  returning  to  bis  hom^  and  In  itaaslng  orer 
this  atdewaUc,  he  slipped  otE,  f^l,  and  was 
injured.  The  plaintiff's  evidence  was  to  tlte 
effect  that  the  nigbt  vas  very  daA;  that 
he  knew  that  it  was  dangerous  to  attanpt 
to  cross  the  sidewalk,  but  that  be  used  tbe 
precaution  of  feeling  with  bis  feet  as  be 
went  along,  but  suddenly  he  stepped  off  and 
fell  to  the  ground,  wblcb,  at  that  point,  was 
30  inches  btiow  tbe  sidewalk;  that  he  had 
his  hands  in  his  pockets,  was  walking  alone 
leisurely  thinking  about  getting  home^  On 
cross-examination,  he  stated  that  he  was  not 
thinking  about  anything,  except  getting  htMue^ 
and  that  he  was  going  In  an  ordinary  walk. 
He  was  asked:  "Ton  were  walking  along 
with  your  hands  in  your  pocket  and  thiwirtng 
about  getting  home  and  going  to  bed?  A, 
Yes.  Q.  That  was  all  you  were  thlnklns 
about  at  that  time?  A.  Yes,  sir."  In  hts 
deposition,  taken  previously,  he  was  asked.: 
"What  were  yon  thinking  of  doing  as  yon 
walked  down  there?  A.  God  knows  what  X 
was  thinking  about;  I  was  thinking  about 
going  home  and  getting  to  bed,  I  guess." 

The  finding  and  Judgment  were  for  the 
plaintiff,  and  defendant  appealed.  The  ap- 
pellant, in  Its  original  brief,  made  several 
assignments  of  error;  but  In  its  reply  brief 
it  waives  all  errors,  except  the  qnestlon  of 
negligence,  and  is  willing  to  "have  the  entire 
matter  determined  on  the  questions  of  tbe 
negligence  of  appellant  and  negligence  of  tbe 
respondoit,  causing  or  contributing  to  tbe 
Injuries."  That  Is  to  say,  that  the  appel- 
lant's contentions  are:  First.  That  there  was 
no  liability  on  the  defendant  company  for 
failure  to  keep  the  sidewalk  safe  and  in  repair. 
Second.  That  plaintiff's  evidence  "shows 
conclusively  that  he  was  jvalking  along  as  he 
ordinarily  did  in  the  daytime,  when  he  could 
see,  which  shows  that  he  was  not  feeling 
with  his  feet  at  all,  or  that  he  was  not  doing 
BO  at  the  time,  or  In  the  manner  required  of 
persons  groping  In  the  dark." 

[1,2]  To  sustain  appellant's  first  proposi- 
tion, we  are  cited  to  certain  cases,  which  do 
not  apply.  The  law  Is  otherwise,  and  Is 
stated  by  this  court  in  an  opinion  by  ESlison, 
J.,  that  one  who  maintains  a  public  place  and 
constructs  walks  on  his  grounds  for  the  ap- 
proach of  the  public  Is  liable  to  parties  for 
injuries  sustained  on  hia  defective  sidewalk. 
Evans  V.  RaUroad,  130  Mo.  App.  509.  10&  S. 
W.  79.  And  it  was  held  In  another  case  by 
the  same  learned  judge  that  "it  is  a  well-set- 
tled rule  of  the  common  law,  resting  upon 
the  most  obvious  considerations  of  fairness 
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ud  Joatlo^  that  wbere  a  new  highway  la 
made  «cron  another  one  already  in  use  the 
eroasliig  imist  not  only  be  made  with  as  lit- 
tle Injury  as  poaelble  to  «be  old  way,  but 
vbaterer  fltmctnrea  may  be  necessazy  to  the 
oonrenlence  and  safety  of  the  crossing  must 
be  erected  and  maintained  by.  the  person  or 
corporation  conatmctlng  and  using  the  new 
vaj."  Independence  t.  Railway,  86  Ma  App. 
5$3l  We  fed  constrained  to  'reassert  the 
rale  thus  dedared  as  b^ng  sound  and  just; 
and,  sudi  being  the  case,  we  bold  that  it 
was  the  dniy  of  the  company  to  maintain 
Its  ssid  sldewalb:  in  a  reasonably  sate  condi- 
tioD  for  pedestrians.  And  whether  it  was  so 
mahitained,  without  a  railing,  was  a  question 
for  the.  jury,  under  the  evidence. 

[I]  As  to  tiie  contributory  n^Ugence  of 
plaintiff;  the  company,  while  recognising  the 
rule  that  a  trsTder  is  not  bound  to  depart 
from  a  way,  because  It  Is  defective,  insists 
that,  as  to  the  sidewalk  in  question,  "there 
was  no  change  of  conditions,  nothing  broke 
i>r  gave  way;  there  was  nothing  on  the  walk 
which  the  plaintiff  did  not  expect  to  find;  be 
vas  not  surprised  or  entrapped;  he  knew 
«Tery  condition  that  he  bad  to  meet  with, 
and  the  dangers,  If  any  there  were,  were  ob- 
rious;"  and  "that,  under  such  circumstanc- 
es, where  there  was  a  way  which  respondent 
considered  dangerous  and  a  way  which  was 
absolutely  safe,  that  he  was  bound  to  choose 
the  latter.  In  order  to  be  In  the  exercise  Of 
ordinary  care."  This  is  a  strong  presenta- 
tion of  the  appellants  theory  of  the  cfise; 
bat  we  do  not  think  the  proper  one.  On  the 
coDtrary,  the  rule  has  obtained  In  this  state 
tliat  a  pedestrian  is  not  bound  to  depart 
from  the  usual  way  of  travel,  notwlthstand- 
iDg  It  may  be  defective  and  dangerous,  un- 
less the  danger  is  so  great  that  a  person  of 
ordinary  prudence.  In  the  exercise  of  ordi- 
nary care,  would  avoid  It  by  choosing  some 
other  and  safer  route.  In  this  Instance,  the 
sidewalk  had  been  used  by  the  public,  both 
day  and  night,  for  many  years,  notwithstand- 
ing Its  defective  construction,  which  was  a 
sufficient  showing  that  the  danger  was  not 
so  great  as  to  deter  persons  of  ordinary  pru- 
dence from  using  it  for  passage.  "A  person 
U  not  bound  to  abandon  the  use  of  a  high- 
vsy  ol>ej:i  to  the  public,  for  the  simple  rea- 
son that  it  is  known  to  him  to  be  out  of  re- 
pair, or  In  a  defective  condition."  Cohn  v. 
aty  of  Kansas,  106  Mo.  387,  18  S.  W.  973. 
It  Is  unnecessary  to  dte  other  cases  to  the 
same  effect.  It  is  there  also  said  that:  "The 
dsty  Is,  however.  Imposed  on  the  traveler  to 
nse  ordinary  care  to  avoid  the  defect,  and 
knowledge  tm  bis  part  that  the  street  Is  out 
of  repair  is  a  circumstance  to  go  to  the  Jury 
in  determining  the  question  whetlm  be  did 
use  such  care." 

[4]  Notwithstanding  plaintiff.  In  some  parts 
of  his  evidence,  sOited  that  he  was  not  think- 
ing about  anytliing,  exc^t  getting  home  and 
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going  to  bed,  yet  he  insisted  throughout  that 
tie  was  feeling  his  way  with  his  feet  at  the 
time  he  fell  off  the  sidewalk.  And  it  Is  con- 
sistent to  say  that  a  person  might  well  be 
fhlnking  about  the  one  thing  and  still  doing 
the  other.  Tt^  matter  ms  submitted  to  the 
Jury  whether  he  was  in  the  ezerdae  of  ordi- 
nary care  in  an  appropriate  Instruction  offer- 
ed by  the  def^dant 

Many  cases,  where  the  circumstances  are 
similar,  have  been  called  to  our  attention 
where  the  Judgments  have  been  upheld;  but 
we  think  it  unnecessary  to  notice  than. 
There  seems  to  be  no  difference  of  opinion 
as  to  the  law;  but  the  controversy  is  as  to 
the  application  of  the  law  to  the  facts  of  the 
case. 

Finding  no  error  In  the  trial,  the  cause  Is 
affirmed.  All  concur. 


KXING  V.  A.  H.  GREET  REALTY  CO. 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jnne  8, 1812.  Reheanng  Denied 
June  17, 1912.) 

1.  VnVOOB  ANO  PUBOHASEU  (f|  884,  841*>— 

Defective  Title  —  Action  fob  Babnest 

Monet— BuBDEN  of  Proof. 

Where  the  only  obligation  imposed  oh  a 
vendor  by  a  contract  of  sale  is  to  deliver  a  deed 
conveying  a  good  title,  and  the  deed  la  refosed, 
on  the  ground  that  the  title  is  defective,  the 
purchaser  baa  the  harden  of  showing  that  the 
title  is  not  such  as  is  called  for  by  the  contract; 
but  where.  In  an  action  by  the  vendee  to  re- 
cover the  deposit,  it  was  shown  that  the  vendor 
was  bound  to  deliver  at  a  stated  time  an  ab- 
stract showing  good  title  in  him,  the  vendee  was 
entitled  to  rescind  for  breach  of  such  condition, 
and  Bostained  the  harden  of  proof  by  showing 
that  the  abstract  famished  did  not  show  a  good 
title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  SS  969-980,  1008-1017; 
Dec  Dig.  n  834,  841.«] 

2.  Vendor  and  Pubchabkr  Q  129*>— *^ood 

Title." 

The  term  "good  title"  is  synonymona  with  "a 
good,  maricetable  title,"  which  Is  one  that  will 

firotect  the  purchaser  from  anxiety,  lest  annoy- 
ng,  if  not  auccessful,  suits  be  brought  against 
him,  and  probably  take  from  blm,  or  hia  repre- 
aentative,  lands  on  which  money  has  been  in- 
vested; be  being  entitled  to  a  title  which  wUl 
enable  him,  not  only  to  hold  the  land,  but  to 
hold  it  in  peace,  and,  if  he  wishes  to  sell  it,  to 
be  reasonably  sure  that  no  doubt  will  come  up 
to  disturb  its  marketable  value. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purcbaaer,  Gent  Dig.  U  238-244,  248;  Dec 

Dig.  { 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3127,  3128.] 

8.  Vbkdor  and  Pubohabeb  ({  130*)— Market- 
able Title. 

There  is  no  implied  covenant  in  a  contract 
to  convey  land  that  the  title  will  be  such  as  the 
vendee  will  be  willing  to  accept,  or  that  his  at- 
torney m&y  pronounce  good  and  marketable, 
since,  while  the  purchaser  is  entitled  to  demand 
a  title  which  a  reasonable  purchaser,  well  in- 
formed as  to  the  facta  and  tneir  legal  bearinga, 
willing  and  anxious  to  perform  his  contract, 
would  be  willing  to  accept,  and  ought  to  ac- 
cept in  the  exercise  of  reasonable  boainess  pm- 
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deDce.  he  Is  not  entitled  to  demand  a  title  ab- 
Bolutelj  tree  &om  all  toipidon  or  poMible  de- 
fect. 

[Ed.  Note.— For  ofh«r  cuei,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  246,  240,  247;  Dec. 
Dig.  S  136.*] 

4.  Vendor  and  Pubchabbb  130*)— Mabeet- 

ABLB  TtTLB. 

Where  a  vendor  acquired  title  by  devise 
from  a  nonresident,  and  it  appeared  that  there 
had  been  no  administration  of  his  estate  in  Mis- 
souri, accl  it  was  not  shown  that  he  did  not  owe 
debts  in  Missouri,  Ktr  some  other  state,  for  the 
payment  of  which  the  property  might  not  be 
made  snbject,  the  vendor  did  not  have  a  market- 
able title;  and  the  vendee  was  entitled  to  readnd 
and  recover  earnest  money. 

[Ed.  Note.— For  other  caMS>  see  Vendor  and 
Purchaser,  Cent  Dig.  i|  245,  248,  247 ;  Dec 
Dig.  I  A*] 

Appeal  from  Circuit  Court,  Jackaoo  Ooon- 
ty;  Walter  A.  Powell,  Judge. 

Action  by  Elizabetli  KUng  against  the  A. 
H.  Oreef  Realty  Company.  Judgment  for 
plaintUF,  and  defendant  appeals.  AfBrmed 

F.  H.  Hayward  and  O.  S.  McLane,  both  of 
Kansas  City,  for  appellant  W.  T.  Latham, 
of  Kansas  City,  for  r^pondent 

JOHNSON,  J.  This  anit,  commenced  In 
the  dicnlt  court  of  Jackson  county  Novem- 
ber 26, 1910,  la  for  the  recovery  of  $200  plain- 
tiff d^Kwlted  vitb  defendant  as  a  partial 
payment  of  the  purchaBe  price  of  certain  real 
estate  In  Jackson  county  she  purdmsed  of 
William  B.  Dit^ey,  for  whom  defendant  act- 
ed as  agent  In  the  sale  of  the  land  It  is  al- 
leged that  Dickey  failed  to  perform  Hie  con- 
tract of  sale,  whlcb  required  him  to  deliver 
an  abstract  of  title  to  plaintiff,  showing  that 
he  had  a  good  titlfe  and  to  oonv^  said  title 
to  plahitlff,  "free  and  clear  from  all  liens 
and  incumbrances  whatsoever,"  and  that,  on 
plaintiff's  Section  to  rradlnd  the  contract, 
defendant  refused  compliance  with  her  de- 
mand for  the  return  ttf  the  deposit  The  an- 
swer put  In  issue  the  alleeation  of  a  breach 
of  the  contract  of  sale.  A  Jury  was  waived, 
and,  after  hearing  the  evidence,  the  court  ren- 
dered judgment  for  plaintiff,  in  accordance 
with  the  prayer  of  her  petition.  Defmdant 
appealed. 

The  facts  of  the  case  thus  may  be  stated: 
On  February  24.  1910,  plaintiff  and  William 
R.  Dickey  entered  Into  a  written  contract,  by 
the  terms  of  whldi  Dickey  sold  certain  lots 
In  Kansas  City  to  plaintiff  for  the  sum  of 
$3,600,  payable  as  follows:  "Two  hundred 
dollars  at  the  signing  of  this  contract,  the 
receipt  whereof  Is  hereby  acknowledged  by 
the  seller  and  which  Is  deposited  with  A.  H. 
Greet  Realty  Co.,  as  part  of  the  coi^dera- 
tion  of  the  sale,  the  balance  whereof  Is  to 
be  paid  *  *  *  on  delivery  of.  the  deed  as 
herein  provided.**  The  contract  provided  that 
within  10  days  from  its  date  the  vendor 
should  deliver  to  the  vendee  "a  complete 
abstract  of  title  to  said  property  from  the 
United  States  government  to  this  date  with 
certificates  by  competent  abstractors  as  to 


taxes.  Judgments  and  mechanic's  liens  affect- 
ing said  property.  This  buyer  shall  hare  tea 
days  after  such  delivery  of  abstract  to  ex- 
amine the  same.  ■  If  the  title  be  good,  tha 
seller  Bhall  deliver  for  the  buyer  at  the  offlco 
of  said  A.  H.  Greef  Realty  Co.,  warranty 
deed,  properlx  executed  and  conveying  said 
property  free  and  clear  from  all  liens  and  la- 
cnmbrances  whatsoever,  except  as  herein  pro- 
vided; the  buyer  shall  then  and  there  pay 
the  balance,  if  any,  of  said  cash  payment 
and  deliver  to  the  seller  the  note  and  deed 
of  trust  if  any,  hereinbefore  provided  for, 
and  furnish  the  seller  with  insurance  policy 
containing  loss  clause  payable  to  the  seller 
as  his  interest  may  appear;  the  buyer  to  ac- 
cept assignment  of  insurance  now  In  force, 
paying  therefor  unearned  value  pro-rated  nt 
present  current  rates.  If  the  title  Is  defeo* 
tlve,  the  buyer  shall  specify  the  objections 
In  writing  to  be  delivered  to  the  seller  or  tbe 
office  of  A.  H.  Oreef  Realty  Co.,  within  tea 
days  after  such  delivery  of  the  abstract; 
the  seller  shall  have  the  defects  rectified 
within  thirty  days  from  date  of  delivery  of 
such  objections,  but  In  case  such  defects  In 
the  title  can  not  be  rectified  within  that 
time,  this  contract  shall  be  null  and  void, 
and  the  money  deposited  as  aforesaid  shall 
be  returned  to  the  buyer  and  the  abstract 
returned  to  the  Heller." 

The  deposit  of  $200  was  made  by  plaintiff 
with  defradant.  as  required,  on  abstract  of 
title  was  delivered  to  her,  and  she  handed  It 
to  her  lawyer  for  examination.  It  appears 
that  the  vendor  acquired  the  land  aa  the 
devisee  of  Robert  C.  Dickey,  a  dtlzen  of 
New  Hampshire,  who  died,  testate,  in  tbat 
state  In  October.  100&  The  abstract  did  not 
show  an  administration  of  his  estate,  either 
in  New  Hampshire  or  In  this  state.  lu  his 
letter  on  the  title,  the  attorney  of  plaintiff 
said:  "From  Information  which  we  have  re- 
ceived outside  of  the  abstract  It  seems  that 
Robert  C.  Dickey  died  some  time  ago  In 
New  Hampshire,  leaving  a  will  In  which  he 
devised  his  property.  Including  property  cov- 
ered hereby,  to  a  son;  and  that  administra- 
tion on  the  estate  of  Robert  C.  Dickey  has 
been  running  In  New  Hampshire.  This  being 
true,  a  copy  of  the  will,  property  probated, 
should  be  duly  recorded  In  this  county,  and 
a  satisfactory  sbowlng  made  that  all  the 
debts  of  Robert  C.  Dickey  have  been  paid. 
We  are  at  a  loss  to  know  how  this  showing 
can  be  made  as  It  has  been  stated  to  ns  that 
no  admlnlstratloQ  has  taken  place  In  this 
county.  However,  we  shall  deal  with  this 
question  when  a  completed  abstract  of  title 
la  presented  to  us." 

The  abstract  and  letter  were  •delivered  to 
defendant,  and,  after  tbe  vendor  bad  pro- 
cured affidavits  from  New  Hampshire,  relat- 
ing to  the  subject  of  the  administration  of 
the  estate  of  Robert  C  Dickey,  defendant 
returned  the  abstract  with  the  affidavits  to 
the  attorney  of  plaintiff,  who,  under  date  of 
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April  16^  1»10,  wrote  her  the  foUowlnc  let- 
ter: "Sliice  giving  yon  onr  opinion,  dated 
Vuai  31. 1910,  on  the  title  to  the  north  12Jf 
feet  of  lot  twelve  (12)  and  the  aonth  18%  feet 
of  lot  thirteen  (13),  all  In  block  four  (4)  of 
Chaaei's  snbdlvlalon  In  Kanaaa  Cltr.  Missouri, 
IS  shown  l7  the  abeteact  of  title,  oertlfled  by 
Nornum  &  Robertson  Abstract  Commny,  on 
Maiai  22, 1910,  the  abirtraet  of  tide  has  been 
recertified  to  April  1?,  1910,  under  certificate 
BDmber  10^162  by  the  same  abstract  compa- 
ny, and,  with  the  affldaTlts  of  George  A.  Dick- 
ey. L.  B.  Bailey  and  F.  A.  Dickey,  has  been 
handed  to  us  for  our  re-examlnatlon  as  to  the 
tttle  WlUiam  B.  Dickey,  who  has  contracted 
to  sell  the  property  to  yon,  claims  title  as 
devisee  under  the  will  and  as  heir  of  Robert 
C.  Dickey,  who  appears  to  have  died  In  New 
Hampshire  In  or  about  the  month  of  October, 
1908L  In  onr  estimation,  the  title  of  William 
B.  Dl<^^  Is  unmerchantable  for  the  reason 
that  there  has  been  no  local  administration 
on  the  estate  of  Robert  C.  Dickey,  deceased, 
and  hoice  any  debts  that  he  may  owe  locally 
are  wtorceahle  against  the  property.  For 
the  reason  that  the  title  la  unmerchantable, 
Ton  should  demand  from  A.  H.  Greef  Realty 
Oompany  the  sum  of  two  hundred  dollars, ' 
which  you  deposited  with  them  at  the  time  | 
of  the  algning  of  the  contract,  and  which  un- 
der the  contract  was  to  be  returned  to  yon  In 
case  the  title  was  not  good." 

No  formal  evidence  of  an  administration  of 
the  estate  In  New  Hampshire  was  procured; 
bnt  from  one  of  the  aflBdavlts— that  of  the 
exe<iitoT — it  appears  the  will  was  probated;  | 
that  there  was  an  administration;  that  all , 
of  the  debts  proved  against  the  estate  bad  \ 
been  imid;  and  that  the  time  for  presenting  , 
demands  had  expired.  No  attempt  was  made  i 
by  the  vCTdor  to  furnish  proof  to  plaintiff  , 
that  Dlck^,  at  the  time  of  bis  death,  owed 
no  debts  In  Missonrl,  or  In  other  states  than 
New  Hampshire.    Plaintiff's  attorney  testi- 
fied: "I  recall  that  the  investigation  J  made 
developed  no  debts;  but  it  did  not  satisfy  me 
that  there  could  be  none.'* 

So  far  as  the  record  discloses,  the  lots 
wbicb  were  the  subject  of  the  sale  comprised 
the  whole  estate  left  by  the  decedent  In  this 
state 

[1]  First  It  Is  contended  by  coonsel  for  de- 
fendant that  in  cases  of  this  character  "the 
purdiaser  has  the  burden  of  showing  that 
the  title  is  not  snch  as  Is  called  for  by  the 
contract  It  is  not  the  duty  of  the  vendor  to 
show  that  the  title  is  good" — citing  Am.  & 
Eng.  Encyc.  of  Law,  vol.  29,  p.  620;  Sawyer 
T.  Sledge,  50  Ga.  152;  Kimball  v.  Bell,  47 
Kan.  757,  28  Pac.  1015;  Spring  v.  Sandford, 
7  False  Qi.  Y.)  650;  Moser  v.  Cochrane,  107 
N.  Y.  35,  13  N.  E.  442.  That  rule  has  ap- 
plication to  cases  where  the  only  obligation 
Imposed  on  the  vendor  by  the  contract  Is  to 
execute  and  deliver  a  deed  to  the  vendee  con- 
veying a  good  title,  and  the  deed  Is  refused, 
on  the  ground  that  the  title  la  defective.  In 
an  action  to  recover  purchase  money  paid  In 


advance  of  the  proffered  delivery  of  the  deed, 
the  voidee  must  show  that  the  title  was  bad; 
but  where,  as  In  the  present  Instance,  one  of 
the  duties  Imposed  1^  the  contract  on  the 
vendor  Is  to  dellTer  to  the  voider  In  a  stated 
time,  an  abstract  of  title  showing  a  good  title 
In  htm,  the  vendee  may  rescind  the  sale  on 
the  ground  of  a  breadi  of  snch  oondltlra, 
and  his  burden  ot  proof.  In  an  action  to  re- 
cover purchase  money  pflld  In  advance,  may 
be  discharged  by  proof  that  the  abstract  fur- 
nished hlffl  by  the  vendor  did  not  show  a 
good  title.  Anstin  v.  Shlinnan,  160  Mo.  App. 
206,  141  S.  W.  425,  and  cases  dted. 

The  anestion  at  issue  hero  Is  whether  or 
not  the  vendor  did  fnmlsh  the  vendee  an 
abstract  of  title  showing  a  good  title  to  the 
land  vested  In  him.  If  he  did,  plaintiff  was 
not  Justified  In  rescinding  the  contract,  and 
has  no  cause  of  action  for  the  recoveir  of 
the  d^KMdt;  if  he  did  not,  plaintiff  acted 
within  her  rights  in  the  rescls^rai,  and  is  «i- 
titled  to  a  return  of  the  deposit. 

[2]  The  term  "a  good  title**  Is  synonymous 
with  "a  good,  marketable  title,"  and  the  fol- 
lowing definition  of  what  constitutes  a  mar- 
ketable title  has  rec^ved  the  approval  of  onr 
Supreme  Court,  In  BlasUn  t.  Grimes,  88  Ho. 
478,  Mitdiner  v.  Holmes,  117  Mo.,  loc.  dt  20S, 
22  S.  W.  1070,  and  Green  v.  Dltach,  143  Mo. 
1,  44  S.  W.  799:  "Every  purchaser  of  land 
has  a  right  to  demand  a  title  whldi  shall 
protect  him  ^m  anxiety,  lest  annoying,  If 
not  successful,  suits  be  brought  against  him, 
and  probably  take  from  him,  or  his  repre- 
sentatives, land  upon  which  money  was  in- 
vested. He  should  have  a  title  which  would 
enable  him,  not  only  to  hold  his  land,  but  to 
bold  it  In  peace,  and.  If  he  wishes  to  sell 
It.  to  be  reasonably  sure  that  no  flaw  or 
doubt  win  come  up  to  disturb  its  marketable 
value." 

[3]  There  Is  no  Implied  covenant  that  the 
title  will  be  such  as  the  venAee  may  be  will- 
ing to  accept,  or  that  his  att»mey  may  pro- 
nounce good  and  marketable.  Green  v. 
Dltsch,  supra.  And  a  mere  suspicion  against 
the  title,  or  a  speculative  possibility  that  a 
defect  In  It  might  appear  In  the  future,  are 
not  grounds  on  which  the  Utle  may  be  de- 
nounced as  unmarketable.  As  Is  said  In  one 
of  the  cases:  "A  purchaser  Is  not  entitled 
to  demand  a  title  absolutely  free  from  all 
suspicion  or  possible  defect.  He  may  dalm 
a  marketable  title,  and  that  means  a  title 
which  a  reasonable  purchaser,  well  Informed 
as  to  the  facts  and  their  legal  bearings,  will- 
ing and  anxious  to  perform  his  contract, 
would.  In  the  exercise  of  that  prudence  which 
business  men  ordinarily  bring  to  bear  upon 
such  transactions,  be  willing  to  accept  and 
ought  to  accept'*  Todd  v.  Savings  Institu- 
tion, 128  N.  Y.  636,  28  N.  E.  504;  Moser  v. 
Cochrane,  107  N.  Y.  35,  13  N.  B.  442;  Hayes, 
Guardian,  v.  Cemetery,  108  Mass.  400.  A  rea- 
sonable doubt  of  a  title,  such  a  doubt  as  will 
render  it  unmarketable  in  the  contemplation 
of  the  law,  does  not  embrace  mere  shadows 
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or  posalbnitfea,  but  probabtUUeB.  Moral,  not 
mathematical,  oertaln^  that  the  title  Is  good 
Is  all  that  may  be  demanded  by  the  vesa- 
dee.  Atkinson  t.  TaylOT,  34  Mo.  App.  442. 

[4]  WOB  the  defect  of  a  nature  that  would 
have  prevented  an  ordinarily  careful  and 
pmdent  pwson.  In  the  sltnation  of  the  vm- 
dee,  from  cimsommaMng  Qie  sale,  though,  he 
was  willing  and  anxions  to  take  the  property 
under  the  terms  of 'the  contract?  Is  the  real 
test  question  In  all  such  cases.  No  resson- 
able  person  wishes  to  pay  full  value  for 
property  and  have  cause  to  feel  uncertain 
about  his  title;  and  the  mere  fact  that  no 
adverse  claimant  is  at  hand  would  not  make 
his  fear  speculative  or  unsubstantial,  if  there 
is  a  reasonable  likelihood  that  an  unknown 
claimant  may  appear  in  the  future  and  suc> 
ceed  In  establishing  a  better  right  to  the 
property.  A  vendee,  who  buys  a  good  title, 
Is  entitled  to  receive  what  he  buys,  and 
should  not  be  compelled  to  assume  rl^  of 
defects  tliat  cannot  be  classed  as  being  com- 
mon to  all  good  titles.  Certainly  the  exist- 
ence of  a  reasonable  probability  that  debts 
are  outstanding,  for  the  payment  of  which 
the  land  lawfully  may  be  appropriated,  is  a 
defect  that  would  cast  a  serious  doubt  on  the 
title  in  the  minds  of  reasonably  careful  and 
prudCTt  persons  who  desired  to  purchase. '  In 
the  present  instance,  the  fear  of  plaintiff.  In- 
spired by  her  attorney,  whose  good  faith  is 
apparent  that  the  land  might  be  assailed  by 
creditors  of  the  estate  of  Robert  C.  Dickey 
was  one  which  the  facts  disclosed  in  the  ab- 
stract of  title  In  no  manner  tended  to  allay. 

It  Is  true  evidence  was  procured  de- 
fendant and  attached  to  the  abstract  to  the 
effect  that  an  administration  of  the  estate 
was  in  progress  In  New  Hampshire,  that  the 
time  for  proving  demands  had  expired,  and 
that  all  debta  proved  against  the  estate  had 
been  paid ;  ■  but  no  proof  was  furnished  that 
the  decedent,  who  owned  property  In  this 
state,  did  not  owe  debts  in  this  state,  or  debte 
Id  other  states  than  New  Hampshire.  If  he 
did,  such  creditors  would  not  be  precluded 
by  the  New  Hampshire  administration  from 
proceeding  In  this  state  to  appropriate  the 
land  In  question  for  the  payment  of  their 
debts.  Every  lawyer  of  experience  In  the 
practice  of  law  relating  to  real  property 
knows  of  instances  of  the  delayed  and  unex- 
pected enforcement  In  this  state  of  demands 
against  the  estates  of  debtors  who  were  non- 
residents of  this  state,  but  who  died  owning 
property  here.  Indeed,  section  188,  Rev.  Stat 
1909,  was  designed,  in  part,  to  apply  to  Just 
such  cases,  and  may  be  considered  as  a  legis- 
lative recognition  of  their  frequent^.  The 


doubt  cast  on  the  tttie  by  ttie  fiwts  tiia.t  debts 
may  be  outstanding  against  the  estate,  and 
that  becaose  of  the  omission  of  an  admUtts- 
tratUm  of  the  estate  in  Missouri  sncb  debts 
may  be  enforced  against  the  land.  Is  a  sub- 
stantial doubt  that  renders  tbe  title  niiinar- 
ketable  and  justified  plaintiff  in  rescinding 
the  contract 
The  judgmoit  Is  affirmed.  All  concur. 


PAOB  V.  ST.  JOSEPH  RY.,  LIOHX»  SKAT 

&  POWER  ca 

(Kansas  CAty  Court  of  Appeals.  Ifissoiuri. 
Jane  8,  1912.) 

Appeal  and  Ebbob  (|  1097*)— Fobicbb  Deci- 
sion AS  Law  of  thi  Case. 

A  former  decision  on  appeal  is  the  law  of 
the  case  on  a  subsequent  appeal,  where  the 
evidence  and  the  material  questions  of  - law  are 
the  same. 

[Ed.  Nute.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4368-4868,  4^;  Dec. 
I>ig.  i  1097.*] 

Appeal  from  Circuit  Court,  Bnclianan 
County ;  W.  K.  Amick.  Judge. 

Action  by  Lewis  C.  Page  against  the  St. 
Joseph  Railway,  Light,  Heat  &  Power  Cfun- 
pany.  Judgment  tor  plaintUi;  and  defend- 
ant appeals.  Affirmed. 

R.  A.  Brown,  of  St  Joseph,  for  appellant 
Mytton  ft  Parkinson,  of  St  Joseph,  for  re- 
spondent 

PER  CURIAM.  This  case  was  here  ou 
a  former  appeal.  139  Mo.  App.  538,  123  S. 
W.  511.  We  held  the  court  properly  over- 
ruled the  demurrer  to  the  evidence  offere<l 
by  defendant,  but  reversed  the  judgment  and 
remanded  the  cause  on  accoimt  of  prejudi- 
cial error  coij^mltted  against  defendant  in 
a  ruling  upon  Instructions.  A  subsequent 
trial  of  the  cause  in  the  circuit  court  re- 
sulted In  favor  of  plaintiff  and  again  de- 
fendant appealed. 

The  evidence  now  before  us  substantially 
is  the  same  as  that  we  considered  on  the 
former  appeal,  the  material  questions  of  law 
are  the  same,  and  we  cannot  view  the  ar- 
gument of  defendant  in  any  other  light  than 
an  attack  on  the  conclusions  expressed  In 
our  opinion.  We  are  satisQed  with  the 
soundness  and  justness  of  our  solution  of  the 
Issues  of  law,  and  see  no  occasion  for  re- 
peating what  we  then  said.  The  cause  was 
retried  in  couformi^  with  our  opinion,  and 
the  judgment  Is  supported  by  substantial  evi- 
dence^ 

AflOrmed.  All  concur. 
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nFTT-THIRD  NAT.  BANK  OB*  CINGIN- 

NATI  T.  UcGBOBT  et  aL 
(Kanau  Gtf  Gonrt  of  Appeals,  IfiHonri. 
June  3,  1912.) 

AFnu  AND  Bbbob  (I  1015*)— Bbvixw  — 

Grant  op  New  Tbial. 

In  an  action  on  a  note,  where  there  was 
nbatantial  evidencf  that  the  plaiptiff  waa  not 
1  bona  fid«  bolder,  and  could  ndt  claim  that 
it  waa  fre«  from  the  eqnitlea  between  the  par- 
tiec  an  order  granting  defendant  a  new  trial 
after  verdict  (or  plaintiff  cannot  be  reviewed. 

[Ed.  Note^For  other  cases,  aee  Appeal  and 
Error,  Cent.  Dig.  ||  SaOO^Stm;  Dec  Dig.  S 
101&*] 

Appeal  from  Clrcnlt  Cooit,  Jukson  Ooon- 
ty;  O.  A.  Lucas,  Judge. 

Action  by  the  Fifty-Third  National  Bank 
of  Cincinnati  against  Phil  H.  McCrory  and 
others.  From  an  order  granting  defendants 
a  new  trial,  plaintiff  appeals.  Affirmed. 

EIllB,  Gook  &  Barnett,  of  Kansas  Gl^,  for 
appellant  Lowrance  &  Ouey,  and  W.  W. 
CalTin,  aU  of  Kansas  City,  for  respondents. 

EILLISON,  J.  This  action  Is  based  on  a 
petition  in  four  counts,  each  on  a  promis- 
sory note  of  flOO.67.  There  waa  a  Terdlct, 
substantially  by  agreement,  for  two  of  the 
notes,  and  also  a  verdict,  after  contest,  on 
the  other  two.  Defendants  filed  a  motion 
for  new  trial,  which  waa  sustained  by  the 
trial  court  on  the  ground,  as  counsel  for  ei- 
ther side  agree,  that  the  verdict  was  against 
the  weight  of  the  evidence;  and  plaintiff  ap- 
pealed from  that  order.  It  appears  that  on 
April  4,  1908,  the  "Combined  Distillers  of 
Kentucky."  through  their  agent,  Haas,  sold 
to  defendants  in  Kansas  City,  Mo.,  90  bar- 
rels of  whisky,  for  $2,249.41,  for  which  sum 
the  latter  executed  their  14  promissory  notes 
of  9160.67  each.  It  was  a  part  of  the  agree- 
ment of  the  sale  that  if  defendants  sold  to 
Borne  otber  dealer  a  part  of  the  whisky,  and 
took  note*  for  tlie  imrcliaae  price,  such  notes 
were  to  be  made  payable  direct  to  the  dis- 
tiller, and  defwdantH  were  to  be  credited 
with  the  amount  of  them  on  tlieir  notes. 
Afterwards  dtfendants  aolA  10  barrels  of  the 
vhUky  to  Pnrtill  &  Fine  for  9307.46,  and 
took  tbeir  notes  payable  monthly  for  $30.75 
eadi  whldi  th^  turned  over  to  the  Com- 
bined DlstUleiy  Company  aa  agreed,  for 
credit  on  tbelr  notea,  and  were  Informed  by 
Ube  company  that  the  credit  had  been  given. 
This  credit,  after  allowing  for  payments  de- 
fendants made,  would  pay  and  discharge  the 
two  notes  in  controversy,  unless  the  foUow- 
ias  coufllderatlon  prevents  it.  The  DiBtlllers* 
Company  became  Insolvent,  and  plaintiff 
claims  to  have  received  the  notes  from  the 
company  as  collateral  security  for  loans,  in 
due  course^  Cor  value,  before  maturity,  with- 
out notice  of  payment  or  of  the  arrangement 
between  defendants  and  the  company.  That 
was  the  sole  Issue  in  the  trial  court  There 
waa  evidence  in  plaintiff's  behalf  tending  to 


prove  ita  daim  tSiat  It  was  an  innocent  pnr> 
tSuaet  for  ralue  without  notice;  and  It  in- 
sists that  there  was  no  evidence  to  the  con* 
trary,  and  that,  therefore,  the  trial  court 
erred  in  grantlns  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of 
the  evidence.  'Wbm  a  trial  court  grants  a 
new  trial  for  the  reason  that  the  verdict  Is 
against  the  weight  of  the  evidence,  and  there 
is  any  substantial  evidence  In  favor  of  the 
party  to  whom  the  new  trial  is  granted,  that 
court  is  within  the  limit  of  Its  discretion, 
and  no  interf^ence  will  be  made  in  an  ap- 
pellate court  Hewitt  v.  Steel,  118  Mo.  463, 
24  a  W.  440;  First  Nat  Bank  v.  Wood,  024 
Mo.  72.  27  S.  W.  664:  Hemdon  v.  Lewis,  176 
Mo.  116,  74  S.  W.  967;  Met  L.  &  Z.  Mining 
Co.  V.  Webster,  193  Mo.  361,  92  S.  W.  79; 
Ordelhelde  v.  Land  Co.,  208  Mo.  239, 106  S.  W. 
620 ;  Smoot  v.  Kansas  City,  194  Mo.  513,  fIZ 
S.  W.  363;  Secrlst  v.  Ehibank,  104  Mo.  App. 
113,  78  S.  W.  315 ;  Sharp  v.  Odom,  121  Mo. 
App.  565,  97  S.  W.  225. 

We  think  there  was  evidence  supporting 
the  order  of  the  court  under  the  rule  we 
have  just  stated.  Much  of  the  testimony 
waa  introductory,  leading  down  to  the  main 
Issue  and  explanatory  thereof.  First,  It  was 
agreed  by  the  Distillers'  Company  that  if 
defendants  sold  portions  of  the  whisky  on 
credit  the  notes  for  the  purchase  money 
could  be  made  payable  directly  to  the  com- 
pany and  when  received  by  It,  it  would  cred- 
it on  defendants'  notes  and  return  to  defend- 
ants such  as  were  in  that  manner  paid,  as 
well  as  those  notes  which  defendants  should 
pay  directly,  it  was  in  this  way  shown  that 
the  notes  in  controversy  were  paid.  Plain- 
tiff then  sought  to  avoid  that  by  showing  It- 
self to  be  a  purchaser  before  the  notes  were 
due,  and  without  notice  of  payment  or  of 
any  understanding  between  defendants  and 
the  company.  But  there  were  circumstances 
shown  tending  to  discredit  the  evidence  for 
plaintiff.  One  of  the  two  notes  In  contro- 
versy was  due  the  10th  of  September,  1908, 
and  the  other  the  10th  of  April,  1909,  and 
the  testimony  for  plaintiff  t^ded  to  show 
that  they  bad  been  indorsed  to  It  before  the 
former  date.  But  although  plaintiff  was  a 
banking  institution  of  Cincinnati,  which  we 
may  rightfully  assume  to  be  well  acquainted 
with  proper  business  methods  and  safe- 
guards, and  notwithstanding  the  payors  of 
the  notes  lived  in  a  distant  state,  and  not- 
withstanding the  company  which  Indorsed 
the  notes  to  It  was  in  the  hands  of  a  receiv- 
er, and  therefore  worthless  to  plaintiff,  it 
did  not  notify  defendants  that  It  had  any- 
thing to  do  with  the  notes  until  near  six 
mouths  after  It  had  purchased  them;  and 
then  of  only  one  note  and  without  saying 
^en  It  became  the  owner.  After  noUce  to  de- 
fendants they  notified  plaintiff  that  the  notes 
had  been  paid,  when,  after  considerable  delay, 
plaintiff  wrote  that  it  was  not  bound  by  any 
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ammgemeiit  for  payment  with  the  Distillers' 
Oompany.  Again,  the  other  note,  due  Apzll 
lOtii,  was  not  called  to  defendanb^  attri- 
tion untU  May  18th  thereafter,  when  It 
wrote  to  them  that  it  was  that  day  sending 
it  to  a  bank  in  Kansas  City  for  collection; 
hut  at  this  time  not  saying  it  had  been  in- 
dorsed to  it,  or  that  It  was  the  owner. 

There  were  other  drcnmstances  which, 
taken  together,  have  a  tendency  to  show 
that  idalntlff  had  not  been  a  bona  fide  In- 
dorsee and  possessor  of  these  notes  for  value 
since  before  due.  We  do  not  state  the 
amount  of  weight  of  tliese  additional  cir- 
cumstances, nor  of  all  ot  them.  Our  duty 
ends  when  we  say  they  had  some  degree  of 
substance  worthy  of  consideration.  It  ^ould 
be  borne  In  mind  that  OTidenoe  by  word  of 
mouth  Is  not  always  the  best  evidence.  The 
most  persuasive  to  belief  frequently  Is  that 
evidence  which  Is  made  up  of  circumstances. 

The  Judgment  is  affirmed.  All  concur. 


CLARK  V.  METROPOLITAN  ST.  RY.  CO. 

(Kansaa  City  Court  of  Appeals.  MisaourL 
May  27,  1912.   Rehearii^  Denied 
June  17,  1912.) 

L  Trial  (8  191*)  —  iNSTBucnoNs— Assump- 

Tios  OP  Facts. 

While  ordinarily,  In  an  action  against  a 
street  railway  compaoy  for  collision  with  a 
pedestrian,  it  is  proper  to  instruct  that  the 
burden  of  proof  Is  on  plaintiff,  an  instruction 
as  to  the  burden  of  proof,  which  assumed  that 
plahitiff  stepped  in  front  of  the  car  which 
struck  him,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8S  420-431,  435;  Dec.  Dig.  S  191.*] 

2.  Tbiai,  (8  89*)— ExcLuaion  of  Evidence. 

Testimony  u  properly  excluded  by  striking 
an  answer  to  a  question  pat  to  a  witness. 

tsa.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S8  22&-284;  Dec.  Dig.  |  89.*] 

3.  Appeal  ahd  Ebbob  (|  1060*)— Habulbbb 

Ebbob— Aduission  op  Evidencb. 

In  an  action  against  a  street  railway  com- 
pany for  injury  to  a  pedestrian,  who  was  struck 
by  a  car,  any  error  in  admitting  testimony  con- 
cerning the  Tonnlng  of  single  truck  cars  on  the 
line  was  not  ground  for  reversal,  where  it 
could  not  have  influenced  the  jury  Improperly, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4158-4160,  4166;  Dee 

Dig.  8  loea*] 

Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty; B.  E.  Porterfleld,  Judge. 

Action  by  Thomas  CHark  against  the  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  plaiutUC,  and  defendant  a]n>eals. 
Affirmed. 

John  H.  lAcas  and  Clarence  8.  Palmer, 
both  of  Kansas  City,  for  appellant  Boyle 
&  Howell  and  Jos.  S.  Brooks,  all  of  Kansas 
City,  for  respondent 

ELLISON,  J.  Plaintiff's  action  la  ft>r 
damages,  alleged  to  have  accrued  by  reason 
of  Injury  Inflicted  upon  him  by  one  of  de* 


fendanf B  street  cars.  He  recovered  Judg- 
ment In  the  trial  oonrt. 

In  the  latter  part  of  January,  1900,  plain- 
tiff  was  crossing  Tmth  street  from  the 
DMth,  near  Qajfleld  avenne,  in  Kansas  City. 
On  that  Btrert  defendant  has  a  double  tmck 
street  railway,  running  east  and  west  witb 
the  street  After  getting  into  the  street, 
near  the  north  track,  he  noticed  a  car  com- 
ing from  the  west  on  the  south  track,  and 
he  stopped  on  the  north  tnuft  until  It  oonld 
pass.  East  of  this  the  tracks  turned  south 
into  Brooklyn  avenue^  which  runs  north  and 
south,  and  on  ibit  account  a  car  comlnc  from 
the  east  on  the  north  track  could  not  be 
seen,  from  where  plaintiff  was  standing,  fur- 
ther than  a  block.  At  the  time  pl^tlff  stop- 
ped on  the  nortii  track,  the  car  coming  from 
the  east  could  not  be  seen;  the  evidence 
tending  to  show  that  it  turned  Into  Tenth 
street  after  plaintiff  took  that  position,  wait- 
ing fer  the  other  car  to  pass.  This  car  ran 
plaintiff  down,  as  he  cardessly  stood  in  the 
street  on  the  north  trade ;  the  cha^,  under 
the  humanitarian  ml^  being  that  the  de- 
fendant's servants  saw  him,  or  by  the  exer* 
else  of  ordinary  care  could  have  seen  him, 
standing  in  sndk  perilous  position  in  time  to 
have  avoided  striking;  that  the  car  could 
have  been  stopped  or  **slowed  down"  with 
entire  safety  to  tlie  passeng^B.  The  evi- 
dence tended  to  show  the  car  to  luve  been 
running  at  a  rapid  rate,  and  that  plaintiff 
was,  or  might  have  been,  seen  for  a  distance 
of  nearly  300  feet,  and  that  the  car  could 
have  been  8to[^)ed  much  within  that  dis- 
tance. The  Injuries  inflicted  were  of  the 
most  serious  nature,  and  no  point  Is  made  as 
to  the  amonut  of  the  verdict 

[1]  The  flrst  objection  Ib  that  the  court 
refi»ed  an  Instruction  on  the  burden  of  proof 
being  on  the  plaintiff.  Ordinarily  this,  a 
common  Instruction,  should  tw  given.  But 
no  error  can  be  predicated  on  the  refusal  of 
this  one,  for  the  reason  that  it  unwarrant- 
ably assumes  as  a  fftct  that  plaintiff  "step- 
ped in  front  of  the  car;**  and  that  he  "got 
In  front  of  the  car.**  These  were  assump- 
tions that  plaintiff  stepped  up  in  front  of  the 
running  car.  so  that  it  could  not  be  stopped 
before  striking  him;  while  th^e  was  evl- 
deuce  tendii^  to  show  that  he  was  on  the 
track  when  the  car  was  nearly  300  feet 
away,  with  ample  time  to  stop.  It  Is  a  rule 
of  law,  too  familiar  to  need  citation  of  au- 
thority, that  it  is  error  to  assume  as  tneta 
matters  which  are  in  controversy.  It  would 
have  manifestly  given  color  to  defeidont's 
theory  at  the  expense  of  the  evidence  in 
plaintiff's  behalf,  and  this,  of  Itself,  vnmld 
have  been  Improper.  Eckhard  v.  Transit 
Co.,  190  Mo.  693,  620,  89  S.  W.  602. 

It,  S]  The  r«nainlng  objection  Is  that  the 
court  overruled  an  objection  to  a  question 
a^ed  of  the  motorman,  who  had  charge  of 
the  car  which  struck  plaintiff.  The  witness 
had  been  asked,  without  objection,  whether 
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be  limd  been  nmnlng  double  or  single  track 
an.  He  aQsvered*  "Doable  track."  Again 
he  was  asked  and  answered,  without  objec- 
tion, that  be  was  nmnlng  a  single  truck 
wba  he  stnxdc  plalntlfE.  At  another  time 
be  wsa  asked  whether  the  track  was  one  on 
whkh  the  companjr  operated  both  double 
and  sin^  trock  cars,  and,  wlthoat  objection, 
be  snswered.  "Not  generally"  He  was  then 
isked  if  he  had  se^  others  run  single  track 
cars  over  this  track.  This  was  objected  to 
aa  Irrelevant,  and  the  objection  overraled. 
Then  almost  Immediately  he  wss  asked  the 
same  qnestlon— that  Is,  bad  he  before  this, 
either  ran  himself,  or  seen  others  ran,  single 
track  cars  orer  this  track— and  he  answered 
that  he  had  not.  Objection  was  made,  and 
the  answer  stricken  oat.  This 'was  the  prop- 
er practice.  State  t.  Sykes,  191  Mo.  62.  79, 
89  S.  w.  831;  Barr  v.  City  of  Kansas.  121 
510.  22,  25  S.  W.  562.  It  Is  manifest  from 
the  record  that  the  Jury  must  have  under- 
stood the  entire  matter  of  not  having  seen 
others  ran  single  track  cars  was  stricken 
out.  But,  conceding  that  it  was  not  so  an-, 
derstood,  it  would  be  trifling  with  Justice  to 
reverse  a  Judgment  for  so  trivial  and  incon- 
sequential error;  if  It  was  error,  which  we 
by  no  means  concede,  It  could  not  have  In- 
flnenced  the  Jury  improperly. 

An  examination  of  the  record  falls  to  dis- 
close any  ground  Justifying  a  reversal,  and 
the  Judgment  is  accordingly  affirmed.  All 
concur. 


mtAUSS  T.  BIGTROPOLITAN  ST.  RT,  CO. 

(Bjinaas  City  Court  of  Appeals.  Hiasonri. 
Hay  27,  1912.   Rehearing  Denied 
June  17.  1012.) 

1.  STBEBT  RaIXAOADB  (Jt  103*)— INJOBIEB  TO 

Persons  on  Tracks— Detensbs.  ' 

In  an  action  under  the  humanitarian  mle 
by  one  ran  down  by  a  street  car,  it  is  no  de- 
fense that  plaintiff  saw  the  car  when  it  was  a 
long  distance  away,  and  tboaght  that  be  bad 
plenty  of  time  to  cross  ahead  of  it;  the  motor- 
man  standing  in  a  different  position  from  that 
of  the  traveler  on  the  highway. 

[Ed.  Ncte.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  |  116;  Dec.  Dig.  $  103.*] 

2.  NEOLIOENCI  (I  83*)~-HnHA7fITARIAN  Doc- 
TBINE— CONTaiBTTTOBT  NEGLIGENCE 

Under  the  hnmanitaiian  doctrine,  oontrib- 
otory  negligence  la  no  defense. 

[EkL  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {  115;  Dec  Dig.  {  83.*] 

3.  Appeal  aho  Bbbob  ({  230*)  —  Pbesenta- 
Tioif  of  Obotthds  bp  Bbtibw  in  Coubt  Be- 
low—Nkcessitt. 

A  defendant  <»Qnot,  on  appeal,  object  to 
the  admission  of  evidence  as  not  withia  the 
pleadinRs,  where  the  objection  before  the  an- 
swer did  not  include  that  ground,  though  It  was 
made  psrt  of  a  motion  to  strike. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  230.*] 

4.  Appeal  anu  Ebbob  (|  1053*)— Review- 
Baruless  Bbbob. 

In  an  action  for  personal  Injuries.  Improp- 
er admission  of  testimony  as  to  physical  pains 


'  Is  harmless,  where  the  testimony  was  stricken 
by  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  417S-41S4;  Dee.  Dig.  I 
1053.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; E.  EL  Porterfleld,  Juc^e. 

Action  by  Ignatz  J.  Straosa  against  the 
Metropolitan  Street  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

John  n.  Lucas  and  Cbas.  N.  Sadler,  both  of 
Kansas  City,  for  appellant  Oldham  &  James, 
of  Kansas  City,  for  respondent 

ELLISON,  J.  Plaintiff's  action  Is  for 
damages,  alleged  to  have  been  caused  by  de- 
fendant rannlng  Into  bis  wagon  with  one  of 
Its  street  cars,  throwing  him  out,  and  Inflict- 
ing painful  injury.  He  recovered  Judgment 
in  the  circuit  court 

[1]  The  action  Is  founded  on  the  humaul' 
tarlan  rale.  Plaintiff  was  approaching  de- 
fendant's street  car  track  with  his  horse  and 
wagon.  He  was  driving,  and  bis  son  sitting 
beside  blm.  The  evidence  tends  to  show  that 
he  conld  have  seen  the  approaching  car  for 
as  much  as  200  feet  from  the  crossing;  and 
the  motorman  saw  him,  or  could  have,  had 
be  been  looking,  when  be  was  125  feet  away, 
as  the  view  was  not  obstructed.  Plaintiff 
drove  along,  In  a  walk,  without  stopping  or 
urging  the  horse.  He  testified  that  the  last 
time  he  saw  the  car  It  was  about  100  feet 
away,  and  he  thought  lie  had  plenty  of  time 
to  cross  ahead  of  it.  And  upon  that  testi- 
mony defendant  Insists  that  if  the  plaintiff, 
knowing  of  the  approach  of  the  car,  thought 
he  had  time  to  cross  he  cannot  blame  the 
motorman  for  the  same  error  of  Judgment 

But  can  we  declare,  as  a  matter  of  law, 
that  if  a  plaintiff  thinks  he  has  time  to  cross 
a  track  before  an  approaching  car  can  reach 
him,  the  motorman  cannot  be  charged  with 
n^ligence  In  falling  to  attempt  to  stop? 
That  question  is  answered  in  the  negative  In 
Helntz  V  St  Louis  Transit  Co.,  115  Mo. 
App.  667.  671,  02  8.  W.  363.  In  that  case 
Judge  Bland  well  says  the  fact  that  a  motor- 
man  honestly  believes  wLtti  the  plaintiff  that 
the  latter  will  be  able  to  clear  the  track  be- 
fore the  car  reaches  him  will  not  excuse  the 
company,  as  a  matter  of  law;  tor  the  motor- 
man  knows  the  speed  of  his  car  and  the  dis- 
tance from  the  crossing,  while  the  other 
party,  looking  into  the  end  of  the  approach- 
ing car,  cannot  gauge  its  speed  with  any 
such  accuracy.  The  two  persims  are  not  <m 
equal  ground ;  and  the  mistake  of  the  person 
attempting  to  cross  the  track  will  not  as  a 
mattOT  of  law,  Justify  the  motorman  In  the 
same  mistake. 

We  are  cited  to  Roenfeldt  St  Louis  & 
S.  By..  180  Mo.  554.  668,  79  S.  W.  706.  as 
stating  a  different  rale.  We  think  it  does 
fiot  It  la  said  In  that  case,  where  there 
was  no  evidence  to  show  that  the  motonuan 
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conld  bare  stopped  the  car,  that  what  was 
reasonable  Judgment  for  the  plaintiff  would 
be  reasonable  Judgment  for  the  motorman. 
But  In  the  case  at  bar  It  wat  shown  that 
the  motorman  conld  have  stopped  this  car 
within  40  feet 

[2]  Nor  Is  it  time,  as  seems  to  be  contend- 
ed by  defendant,  that  In  this  cose,  founded 
upon  the  humanitarian  role,  plalntlfTa  prior 
contributory  negligence  In  getting  himself 
into  a  perilous  position  will  relieve  the  de- 
fendant, whose  servants  saw  him,  or  by  or- 
dinary care  could  have  seen  him,  in  that 
position  in  time,  In  the  exercise  of  ordinary 
care,  to  have  saved  him  by  stopping  the  car. 
White  V.  Railway.  202  Mo.  539.  101  S.  W. 
14 ;  King  v.  RaUway  Co..  211  Mo.  1,  109  S. 
W.  671;  Ellis  V.  Met.  St.  By.  Co.,  231  Mo., 
657,  138  S.  W.  23;  Shipley  v.  Met.  St.  Ry. 
Co.,  144  Mo.  App.  7,  128  S.  W.  768;  WiUlams 
v.  El.  Rj;  Co.,  149  Mo.  Aw.  489,  181  S.  W. 
IIG. 

The  foregoing  disposes  of  defendant's  ob- 
jection to  plaintiff's  instructions  in  submit- 
ting the  case  on  the  humanitarian  rule  and 
omitting  any  hypothesis  of  plaintiCf's  con- 
tributory negligence.  Under  the  humanitari- 
an rule,  contributory  negligence  is  admitted, 
and  not  In  Issue.  Johnson  v.  Railway  Co., 
203  Mo.  381, 101  S.  W.  641;  O'Farrell  v.  Met. 
St  Ry.  Co..  157  Ma  App.  618.  138  S.  W.  693. 
Nor  do  we  see  any  ground  for  stating  the 
instruction  to  be  in  conflict  with  others. 

Refused  Inatmction  Np.  9  does  not  present 
the  question  decided  in  Kinlen  t.  Railway 
Co.,  216  Mo.,  loc.  cit  164.  115  S.  W.  523. 
The  instruction  snbnilts  whether  plaintiff 
knowingly  drove  across  the  track  "in  aoch 
close  proximity  as  to  be  struck,**  but  does 
not  submit  th&t  be  droins  bctoss  kmowt^ 
h9  would  btf  <tr«oA!. 

[t,  41  Nor  do  we  think  there  was  any  sub- 
stantial harm  done  In  the  answw  of  the  doc- 
tor to  the  question  about  plaintiff  complain- 
ing that  he  bad  pains  in  the  abdomen,  when 
such  matter  had  not  been  mentioned  with 
oflker  speclflcations  in  tbe  petition.  We  think 
that  in  the  circumstances  to  be  presently 
mentioned,  it  was  not  such  an  error  as  to 
Justify  reversal.  But  aside  from  that  de- 
fendant is  In  no  position  to  complain.  When 
the  question  was  asked,  tiie  defendant  ob- 
jected and  stated  reasons,  but  made  no  men- 
tion of  Its  not  being  pleaded.  Then  after- 
wards, after  the  question  had  been  allowed 
under  tbe  objections  as  made,  defendant 
moved  to  strike  out  tbe  answer,  and  Included 
a  lack  of  pleading  as  one  of  tbe  reasons.  It 
should  not  have  waited  until  the  question 
was  answered  before  giving  its  reasons 
against  It  But  the  plaintiff  made  state- 
ments in  evidence  about  his  rupture,  which 
was  not  among  the  matters  specially  pleaded. 
This,  however,  was  specially  strlck^  out  by 
the  court  and  the  Jury  specially  warned  not 
to  consider  it   So,  taking  it  all  together,  even 


If  defendant  had  made  objection  as  to  tbf> 
abdomen  at  tbe  proper  time,  no  harm  was 

done. 

We  do  not  think  the  verdict  excessive,  and 
on  the  wbole  record  see  no  reason  for  rever- 
sal. The  Judgment  is  therefore  affirmed.  All 
concur. 


VmJSB  V.  METROPOLITAN  ST.  BT.  CO. 
(Kansas  City  Court  of  Appeals.  BOssonii. 

May  27,  1912.) 

1.  CjlBBIXRS  (S  828*)— Stbeet  Cak  Passbh- 
QSBs— Invitation  to  Boabd  Cab. 

Where  a  person  who  had  frequently  board- 
ed a  moving  street  car  was  asked  by  the  mo- 
torman to  board  tbe  car,  there  was  an  invita- 
tion to  him  to  board  the  car;  he  Intending  to 
become  a  passenger,  though  the  car  was  still 
moviog. 

[Eld.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  S|  1367-1369;  Dec.  Dig.  %  328.*] 

2.  Gabbjebs  (S  317*)— Injubies  to  Stbect 
Cab  Fasseitoxbb— Evidence— Adussibii.- 

Where  a  street  cai  passenger,  suing  for 
personal  Injuries  received  while  attempting  to 
board  a  moving  car,  showed  that  he  signaled 
the  motorman  to  stop,  that  in  response  thereto 
the  car  began  to  slow  down,  that  as  it  got  to 
him  it  was  going  very  slow^.  that  the  motor- 
man  asked  him  to  board  the  car,  and  that  tlie 
car  started  with  a  jerk,  causing  the  Injury,  the 
testimony  of  a  third  person,  iotending  to  board 
the  car,  that  as  it  was  coming  to  a  stop  he 
boarded  the  car,  but  that  before  others  conld 
do  BO  the  car  started  with  a  jerk,  was  admissi- 
ble to  corroborate  plaintiffs  theory. 

[Sd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1296-1806;  DecTDIg.  !  S17.»] 

3.  Tbial  (8  296*)  —  iNSTBcrcnoiTs— Mislead- 
ing INSTBUOTIONS. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger,  the  court  properly  charged  on 
tbe  csre  required  of  tbe  passenger,  a  charge 
that,  it  tbe  car  was  moving  so  slowly  as  to  per- 
mit a  person  of  or^nary  prudence  to  get  on. 
the  passenger  could  recover,  was  not  mislead- 
ing, as  leading  the  Jury  to  believe  that  a  con- 
dition might  be  such  that  it  would  permit  « 
person  of  prudence  to  attempt  to  board  the  car, 
and  not  be  such  a  condition  that  a  prudent  per- 
son would  do  so. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  705-713,  715,  716,  718;  Dec.  Dig,  { 
296.*] 

Appeal  from  Circuit  Court,  Jackaon  Coun- 
ty; Jas.  H.  Slover,  Judge. 

Action  by  Guy  Fultz  against  the  Metro- 
politan Street  Railway  Company.  From  a 
Judgment  for  plainti^  defoidant  appeals. 
Affirmed. 

J(dm  II.  Lucas  and  Brace  Bamett  both  of 
Kansas  City,  for  appellant  Brewster,  Kel- 
ly, Brewster  ft  Buchbola,  D.  H.  BuslA,  and 
Paul  R.  Stlnson,  all  of  Kansas  City,  for  re- 
spondent 

ELLISON,  J.  Plalntifrs  ncUon  is  for  In- 
juries recd.ved  by  him  In  attempting  to 
board  one  of  defendant's  street  cars,  in  Kan- 
sas City,  Kan.  He  recovered  Judgment  .hi 
tlie  trial  court 
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It  appears  that  defendant's  car  had  a  ves- 
tibule entrance  at  each  end,  so  that  in  going 
either  way  on  Its  double  tracks  the  outside 
entrance  would  be  tit  the  rear  and  the  front 
entrance  would  open  next  to  the  other  track. 
Plalntlfl,  a  lad  about  14  years  old.  with  bis 
mother  and  two  or  three  others,  were  at  the 
(-oroer  of  a  street  to  take  passage.  As  a 
car  was  approaching,  plaintiff  crossed  over 
one  track,  walked  between  the  tracks  about 
II  car  length,  so  that,  when  the  car  should 
stop  for  the  others  to  get  on  at  the  rear,  it 
would  throw  the  front  entrance  near  him  at 
his  place  between  the  tracks.  He  tslgnaled 
the  motormau,  whom  he  knew,  to  stop,  and 
In  response  thereto  the  car  began  to  slow 
down,  and  as  It  got  to  him  It  was  going  very 
slow — about  as  fast  as  a  walk — and  the  mo- 
torman  said  to  him:  ','Get  on,  kid."  He  at- 
tempted to  do  so,  and  Iiad  gotten  a  band- 
bold  on  the  railing,  one  foot  on  tbe  step,  and 
the  other  off  the  ground,  when  tbe  car  was 
suddenly  started  forward  with  a  Jerk,  which 
threw  him  onto  the  street,  one  leg  getting 
under  the  car  wheel,  crushing  It  so  that  It 
was  afterwards  amputated  Just  below  tbe 
knea 

[1]  Defendant's  first  objection  is  not  sap- 
ported  by  the  evidence  as  the  testimony  in 
plalntifTs  behalf  tends  to  show  the  facts  to 
be.  It  claims  that  the  undisputed  evidence 
sbows  the  car  did  not  stop  "at  the  corner 
where  plaintiff  attempted  to  board  It,"  and 
that,  therefore,  there  was  no  Invitation  to 
plaintiff.  But  it  appeared  that  plaintiff  had 
frequently  got  on  In  the  same  way  with  tbe 
consent  of  the  persons  in  charge  of  the  car, 
and  that  In  this  Instance  the  motorman  ask- 
ed him  to  get  on. 

[2]  The  second  point  relates  to  the  admls- 
iiton  of  evidence  that  a  negro  lx>y  got  on  tbe 
car  at  the  other  end  after  it  had  slowed 
down.  We  do  not  see  any  objection  to  the 
evideDc&  The  negro  boy  was  with  those  who 


were  Intending  to  get  on  at  the  rear  vesti- 
bule. Tbe  witness  stated  that,  as  the  car 
was  coming  to  a  atop,  a  negro  boy  and  two 
other  parties  were  in  front  of  her,  and  that 
tbe  negro  boy  got  on,  but  before  the  others 
could  get  on  the  car  started  up  with  a  Jerk, 
The  tendency  of  this  was  to  show  the  trutb 
of  plaintiff's  theory  of  the  case. 

[S]  The  only  question  presenting  any  sub- 
stantial objection  to  the  Judgment  relates  to 
two  of  plaintiff's  Instructions.  They  submit 
to  the  Jury  whether  the  car  was  moving  at 
such  slow  rate  of  speed  that  a  person  of  or- 
dinary prudence  and  caution  would  have  at- 
tempted to  get  on.  In  doing  this,  the  in- 
structions read  that,  If  it  be  fonnd  from  the 
evidence  that  tbe  car  was  moving  so  slowly 
as  to  "permit"  a  person  of  ordinary  pru- 
dence, etc.,  to  get  on.  Tbe  Idea  advanced  in 
criticism  is  that  a  condition  might  be  aucb 
as  that  It  would  permit  a  ponon  of  prudence 
to  do  It,  and  yet  not  be  audi  a  condition  as 
that  a  prudent  person  wotUd  do  It  We  think 
it  unfortunate  that  departures  tiom  tbe  well- 
known  and  continuously  used  paths  of  direc- 
tion to  Juries  on  thia  bead  should  be  made. 
At  the  same  time  we  cannot  say,  In  view  of 
all  the  inttructiont  as  to  the  care  required  of 
plaintiff,  that  the  Jury  was  misled,  and  we 
therefore  feel  disinclined  to  ^sturb  the  Judg- 
m&it  We  find  that  the  same  word  was  nsed 
In  an  Instruction  approved  in  Spencer  v. 
Transit  Co.,  Ill  Mb.  App.  653,  663,  86  S.  W. 
593,  though  that  part  of  It  is  not  discussed. 

We  think  tbe  court  properly  refused  de- 
fendant's Instruction  No.  4.  The  petition 
states  facts  making  the  inference  plain  that 
tbe  motorman  saw  plaintiff  in  getting  on  the 
car.  The  criticism  of  the  court's  action  is 
not  well  made. 

On  the  whole  record,  we  see  no  cause  Justi- 
fying our  interference,  and  the  Judgment  Is 
therefore  affirmed.   All  concur. 
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ADVANCE  LUMBER  CO.  v.  MOORE. 
(Supreme  Court  of  Tennessee.    June  1,  1912.) 

1.  GOKPOBATIONS  (8  657»)— FoBEION  COHPORA- 
TIO  N8— CONTBACTa— VaLI  DITY. 

Under  Acts  1895,  c.  81,  making  It  unlawful 
for  any  foreign  corporation  to  do  business  in  tbe 
state  without  complying  with  the  acts  as  to  tbe 
registration  of  its  charter,  a  contract,  made  by 
a  foreign  corporation  coming  into  tbe  state  and 
carrying  on  business  therein  without  complying 
with  the  act,  in  reference  to  such  business  will 
not  be  enforced. 

[Ed.  Note.— For  ofiier  cases,  see  Corporations, 
Cent.  Dig.  ^  2536-2543.  2550,  2552-2554;  Dec. 
Dig.  $  te7.*] 

2.  CoBPOBATioNs  (S  642»)— FoBEiow  Corpora- 
tions—"DoiHG  Business  in  the  State." 

A  foreign  corporation,  engaged  in  the  busi- 
ness of  bnying  and  selliog  lumber,  which  main- 
tains an  office  In  the  state  in  charge  of  a  resi- 
dent agent,  who  makes  no  sales,  but  who  looks 
after  the  purchasing  business  in  adjacent  states, 
does  not  engage  in  business  in  the  state,  within 
Acta  1895,  c.  81^  prohibiting  any  foreign  corpo- 
ration from  "doing  business  in  tbe  state"  with- 
out  complying  with  the  acts  as  to  tbe  registrar 
Hon  of  its  charter,  though  it  was  a  party  to  two 
or  three  isolated  transactions  bad  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  fi§  2520-2527;  Dec.  Dig.  §  64:^.* 

For  other  definitions,  see  Words  and  Phrases, 
toI.  3,  pp.  2155-2160;  vol.  8,  pp.  7640,  7(541.] 

S.  Refebence  (8  8*>— Accounts— Items. 

Where  an  account  is  large,  and  consists  of 
many  items,  and  there  is  a  controversy  about 
the  account  as  a  whole,  and  about  some  of  the 
items,  a  reference  to  a  master  for  Investigation 
and  proof  is  proper, 

[Ed.  Note. — Fbr  other  cases,  see  Reference, 
Cent  Dig.  SS  13-23;  Dec.  Dig.  §  8.*] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; Francis  Fentress,  Chancellor. 

Action  by  the  Advance  Lumber  Company 
against  M.  L.  Moore.  From  a  decree  of  the 
chancellor,  both  parties  appeal  Affirmed 
and  remanded. 

Camthers  Ewlng  and  Percy  Flnlv,  for 
plalnUff.  T.  E.  Rlddlck  and  L.  B.  McFar- 
land,  for  defendant. 

{ 

GREEN,  J.  The  Advance  Lumber  Com- 
pany, an  Ohio  corporation,  had  <»rtaln  con- 
tracts ivlth  M.  U  Moore,  a  citizen  of  Mem- 
pbia,  Tenn.,  wbereby  Moore  waa  to  saw  up 
and  sell  to  the  lumber  company  certain  tim- 
ber which  he  owned,  located  In  the  state  of 
Arkansas.  The  timber  was  to  be  sawed  and 
stacked,  and,  after  inspection,  delirered  to 
the  lomber  company  in  Arkansas,  end  the 
company  was  to  make  certain  advancements 
to  Moore  dtiring  the  progress  of  getting  out 
Uie  timber,  for  which  it  was  to  have  credit 
on  final  settlement 

The  parties  became  InTolved  In  a  contro- 
versy, each  charging  the  other  with  a  breach 
of  the  contract,  and  a  bill  was  filed  by  the 
lumber  company  and  certain  proceedings  had 
thereupon,  the  details  of  which  it  Is  not  nec- 
essary here  to  elaborate,  in  the  chancery 
court  at  Memphis.  As  the  case  was  finally 
presented  to  the  chancellor,  it  was  In  effect  a 
demand  by  the  lumber  company  for  a  decree 


for  $20,055.91  against  Moore  on  account  of 
advances  made  to  him  for  which  It  bad  re- 
ceived no  lumber. 

By  way  of  defense,  Moore  denied  any  in- 
debtedness to  said  company,  claiming  that 
It  owed  bim  a  large  sum,  asked  for  an  ac- 
counting, and  further  pleaded  that  the  com- 
plainant was  a  foreign  corporation  doing 
business  In  the  state  without  having  com- 
piled with  the  provlsfons  of  chapter  31.  Acts 
of  1877,  chapter  122,  Acts  of  1891,  and  chap- 
ter 81,  Acts  of  1895,  respecting  such  corpo- 
rations, and  was  therefore  not  entitled  to 
maintain  any  suit  In  the  courts  of  Tennessee. 

The  chancellor  decreed  that  the  complain- 
ant was  entitled  to  recover  of  defendant  tbe 
amount  shown  to  be  due  to  it,  upon  the  tak- 
ing of  an  account  between  the  parties,  and 
ordered  a  reference  to  the  clerk  and  master 
to  take  such  account. 

The  defendant  appealed  from  so  much  of 
the  decree  as  held  that  the  complainant  was 
entitled  to  maintain  this  suit  and  have  a  re-* 
covery  against  him,  and  the  complainant  ap- 
pealed from  that  part  of  the  decree  ordering 
a  reference,  and  is  here  Insisting  that  Judg- 
ment should  have  been  pronounced  by  the 
court  upon  the  record  before  it 

Considering  first  the  contention  of  the  de- 
fendant that  the  lumber  company  Is  not  en- 
titled to  maintain  this  suit  on  account  of  its 
failure  to  comply  with  our  laws  respecting 
foreign  corporations  we  will  briefly  review 
the  statutes  and  decisions  upon  this  subject. 

[1]  By  chapter  81  of  the  Acts  of  isas, 
amending  the  former  acts  heretofore  refer- 
red to.  It  was  declared  "unlawful  for  any 
foreign  corporation  to  do,  or  to  attempt  to 
do,  business  in  this  state"  without  having 
complied  with  the  provisions  of  these  several 
acts  as  to  the  registration  of  Its  charter  wltb 
the  Secretary  of  State,  etc 

As  heretofore  observed  by  this  court,  "tbe 
acts  In  question  have  been  the  subject  of  fre- 
quent examination  and  application  by  this 
court,  and  it  may  be  taken  as  tbe  settled  rule 
that  where  a  foreign  corporation  comes  into 
this  state  and  establishes  Itself,  carrying  on 
business  In  disregard  of  the  provisions  of 
these  acts,  that  its  contracts  made  in  such 
business  will  not  be  enforced."  Harris  v. 
Water  &  Ught  Co.,  108  Tenn.  245,  67  S.  W. 
811.  See,  also,  Louisville  Property  Co.  v. 
Nashville,  114  Tenn.  213,  84  S.  W.  810,  and 
cases  there  cited;  Carey- Lombard  Lumber 
Co.  V.  Thomas.  92  Tenn.  587,  22  S.  W.  743. 

It  is  said,  however,  for  the  complainant, 
that  it  has  never  done  business,  or  attempt- 
ed to  do  business,  within  the  state,  within  the 
meaning  of  the  statutes  respecting  foreign 
corporations,  and  should  not  therefore  he 
repelled  from  our  courts  by  reason  of  the 
provisions  of  ttese  acts. 

[2]  As  stated  before,  the  complainant  is  an 
Ohio  «)rporatIon,  with  Its  principal  offlce  in 
the  dty  of  Cleveland.  It  has  never  had  any 
mills,  lumber  yards,  or  other  property  In  Ten- 
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Dessee,  aare  some  money  In  a  Memphis  bank, 
and  pertiaps  office  fixtures  In  an  office  main- 
tained by  a  purchasing  agent  In  Memphis. 
It  has  never  bought  any  timber  or  lumber  In 
Tennessee,  and  has  never  sold  any  here  save 
on  one  or  two  occasions,  when  It  sold  and 
shipi)ed  an  order  or  two  from  without  the 
state  to  parties  in  Memphis. 

The  company  has  an  office  In  Memphis  In 
charge  of  a  resident  agent.  He  makes  no 
sales  whatever  and  is  without  authority  to 
make  sales.  The  company  buys  all  the  lum- 
ber it  handles  In  the  states  of  Georgia,  MIs- 
filsslppi,  and  Arkansas,  and  the  lumber  Is 
shipped  from  those  states  directly  to  purchas- 
ers in  other  states.  None  of  this  lumber  Is 
stacked  or  kept  or  sold  In  Tennessee.  For 
conrenlence  this  company  has  located  a  pur- 
chasing agent  at  Memphis  to  look  after  Its 
purchasing  business  in  the  adjacent  states. 

On  Its  letter  heads,  this  company  advertis- 
es Itself  as  having  a  Memphis  office,  and  on 
one  occasion,  when  the  Lumbermen's  Conven- 
tion met  In  that  dty,  It  advertised  that  It 
would  keep  open  house  at  Its  Memphis  office 
during  the  convention,  and  Invited  all  lumber 
men  to  drop  in  that  office  and  see  its  agent, 
wliether  they  had  lumber  to  buy  or  sell. 

A  witness  for  defendant  testifies  to  hav- 
ing sold  mill  machinery  to  the  lumber  com- 
pany In  Memphis;  but  It  rather  appears, 
from  his  examination,  that  this  machinery 
went  to  mills  out  of  the  state.  It  la  clear 
that  the  company  had  no  mills  In  Tennessee 
for  which  It  would  be  buying  machineiT- 

It  appears  from  the  testimony  of  another 
witness  for  defendant  that  he  may  have  sold 
tbfs  company  lumber  In  a  Memphis  yard  on 
one  or  more  occasions.  The  'witness  Is  un- 
certain about  the  matter,  however.  This 
purchasing  agent  probably  made  contracts 
with  others  as  he  did  with  defendant  in 
Memphis  for  the  purchase  of  timber  outside 
of  the  state,  and  he  probably  made  payments 
to  parties  In  Memphis  on  account  of  timber 
purchased  out  of  the  atata 

The  question  then  recurs:  Dfd  the  main- 
tenance of  this  agent,  or  agency,  In  Memphis, 
under  the  circumstances  detailed,  Amount  to 
a  doing  of  business  within  the  meaning  of 
our  statutes? 

This  company  had  nothing  to  sell  In  Ten- 
nessee and  sold  nothing  here;  neither  did  It 
buy  here,  with  the  possible  exception  of  two 
or  three  Isolated  transactions. 

The  business  of  this  company  was  the  buy- 
ing and  selling  of  lumber.  It  did  neither,  in 
Tennessee,  as  a  business,  but  only  kept  an 
agent  here  for  convenience  to  look  after  Its 
purchasing  business  In  adjacent  states. 

We  do  not  think  that  the  company,  by  its 
agency  In  Memphis,  was  engaged  In  the  gen- 
eral or  ordinary  prosecution  of  its  business 
within  the  limits  of  Tennessee,  so  as  to  bring 
It  within  the  provisions  of  our  statutes  re- 
lating to  foreign  corporations.  Unless  the 
agency  in  Memphis  was  maintained  for  the 
general  prmecutlon  of  the  company's  ordi- 


nary business  within  this  state,  then  the 
maintenance  of  such  agency  did  not  consti- 
tute a  doing  of  business  in  the  state  within 
the  meaning  of  the  statutes. 

Judge  Thompson,  In  his  article  on  Foreign 
Corporations  In  19  Cyc.  1270,  with  respect 
to  these  statutory  restrictions  upon  foreign 
corporations  entering  a^d  doing  tnuiness 
within  the  several  states,  says: 

"These  prohibitions  are  leveled  against  the 
act  of  foreign  corporations  entering  the  do- 
mestic state  by  their  agents  and  engaging  In 
the  general  prosecution  of  their  ordinary 
business  therein,  and  they  do  not  apply  there- 
fore to  acts  not  constituting  any  part  of  their 
ordinary  business." 

To  the  same  effect  see  the  note  (page  308) 
under  John  Deere  Plow  Co.  T.  Wyland,  2 
Ann.  Cas.  304. 

A  number  of  the  states  have  statute  simi- 
lar to  ours  with  respect  to  foreign  corpora- 
tions, and  the  test  just  mentioned  Is  frequent- 
ly applied  to  determine  whether  particular 
acts  constitute  the  doing  of  bualneBB  within 
the  meaning  of  the  statutes. 

In  two  New  York  cases,  where  foreign  cor- 
porations maintained  offices  In  New  York,  at 
which  the  directors  met  and  declared  divi- 
dends and  some  other  details  were  attended 
to,  but  all  the  property  and  all  the  business 
of  the  company  was  transacted  without  the 
state.  It  was  held  that  the  establlsbment  of 
such  offices  in  New  York  did  not  bring  these 
corporations  within  the  terms  of  tbe  statute 
here.  People  v.  Feltner,  77  App.  DIv.  188, 
78  N.  Y.  S.  1017;  Honeymao  T.  CoL  Fuel,  etc, 
Co.  (C.  C.)  133  Fed.  96. 

The  Illinois  courts  have  held  that  a  min- 
ing company  doing  no  mining  or  smelting 
business  In  tbe  state,  but  having  an  office  for 
the  convenience  and  use  of  the  secretary  and 
treasurer  of  the  company,  although  stock  cer- 
tificates were  Issued  from  that  office,  books 
kept,  and  directors'  meetings  held  there,  was 
not  doing  business  within  that  state.  Brad- 
bury V.  Waukegan,  etc,  Mln.,  etc.,  Co.,  113 
ni.  App.  600. 

In  another  New  York  case  It  was  held  that 
where  a  foreign  corporation  had  an  agent  in 
that  state,  who  maintained  an  office  for  his 
own  convenience,  and  did  not  have  exclusive 
control  of  the  business  In  the  state,  kept  no 
books  or  bank  account,  and  made  no  con- 
tracts for  sale  of  goods,  but  reported  every- 
thing to  the  home  office  and  usually  made 
sales  to  persons  outside  the  state,  under  such 
circumstances  such  corporation  was  not  doing 
business  In'that  state.  Penn.  Collieries  Co. 
V.  McKeever,  93  App.  Dlv.  303,  87  N,  Y.  S. 
869. 

It  was  also  held  In  that  state  that  a  for- 
eign railroad  company,  which  had  Its  entire 
road  and  traffic  without  the  limits  of  the 
state,  did  not  do  business  within  the  state, 
although  its  agent  sold  tickets  for  passage 
over  tbe  road.  Doty  v.  Michigan  Central  B. 
R.  Co.,  8  Abb.  Prac  427. 

The  Mississippi  court  lias  held  that  a  for* 
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eign  corporation,  which  has  an  office  in  that 
state,  but  uses  such  office  only  for  the  pur- 
pose of  dealing  with  citizens  of  other  states 
In  reference  to  property  located  outside  the 
state,  cannot  be  said  to  be  engaged  In  'busi- 
uess  In  the  state,  within  the  meaning  of  the 
statute,  even  though  the  parties  meet  In  the 
state  and  agree  upon  the  terms  of  their  con- 
tracts relative  to  such  property.  Hart  t. 
Llrermore  Fonndry,  eta,  Co.,  72  Miss.  809,  17 
South.  769. 

Other  authorities  to  the  same  effect  are 
collected  In  the  note,  heretofore  referred  to, 
under  John  Deere  Plow  Co.  v.  Wyland,  supra. 

So  It  is  we  are  of  opinion  that  this  com- 
plainant did  not  maintain  Its  agency  In  Mem- 
phis Tor  the  usual  and  ordinary  prosecution 
of  Its  business  within  the  state,  but  it  main- 
tained such  agency  as  a  matter  of  con- 
venience for  the  prosecution  of  Its  business 
in  other  states.  Such  business  as  it  did  with- 
in the  limits  of  this  state  did  not  bring  it 
within  the  provisions  of  our  statutes  respect- 
ing foreign  corporations. 

In  Carey-Lombard  Lumber  Co.,  92  Tenn. 
587,  22  S.  W.  743.  Insurance  Co.  v.  Kennedy, 
96  Tenn.  711,  36  S.  W.  709.  Harris  v.  Water 
&  Light  Co.;  108  Tenn.  245,  67  S.  W.  811,  and 
other  cases  in  which  the  right  of  noncomply- 
Ing  foreign  corporations  to  maintain  suits  in 
this  state  was  denied,  in  all  of  those  cases, 
the  company  was  selling  Its  goods,  selling  its 
Insurance  policies,  lending  Its  money,  or 
prosecuting  its  usual  and  customary  business 
within  the  borders  of  the  state.  None  of 
these  cases  are  therefore  In  point  here. 

We  are  of  opinion  accordingly  that  the 
complainant  here  is  entitled  to  maintain  this 
suit,  and  the  chancellor  was  correct  in  so 
holding. 

[3]  The  accotmt  between  these  parties  Is 
large,  and  consists  of  many  items,  and  there 
Is  a  controversy  about  the  account  as  a  whole 
and  about  some  of  the  Items.  We  think  this 
account  was  properly  referred  to  the  master 
for  invest^tlon,  further  proof,  If  necessary, 
and  a  report.  The  chancellor  correctly  held 
that  there  should  be  a  reference  on  these 
matters  before  he  made  his  decree. 

The  decree  of  the  chancellor,  therefore,  will 
be  affirmed,  and  this  case  remanded  to  the 
court  below  for  the  execution  of  that  deci>ee, 
and  the  costs  of  this  appeal  divided  between 
the  parties.  The  costs  below  wUI  be  adjudg- 
ed by  the  chancellor. 


DRAKE  v.  NASHVILLE,  0.  ft  ST.  L.  E.  CO. 
et  al. 

(Supreme  Court  of  Tennessee.    Aug.  14, 
1911.) 

1.  Cabbiebs  (I  174*)— Carbiabe  or  Freight 

— CONNBCTIHa  CABBIQBS~Di  VERSION  FROM 
ROTTTB. 

A  connecting  carrier,  in  receiving  a  car 
load  of  freight  noder  a  contract  for  transpor- 
tation over  several  specified  lines,  owed  a 


contract  duty  to  the  shipper  not  to  divert  the 
car  to  another  line  without  her  consenL 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  747-765;  I>ec.  Dig.  S  174.*1 

2.  Cabbiebb  (}  177*)— Cabbiaoe  or  Freight 

— COHNKCTINQ  CaBBIEES  —  DlVEBSION  OF 
SniPUENT— LlABIUTY  OF  INITIAI.  CAEBIEB. 

Where  a  car  load  of  fruit  trees  was  routed 
over  several  coonectiiiK  lines  under  a  contract 
of  shipment,  the  initial  carrier  is  liable  to  the 
shipper  for  loss  of  the  freight,  on  diversion 
by  a  second  carrier  from  the  route  specified; 
the  initial  carrier  having  participated  in  such 
diversion. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  H  775-780,  781-803;  Dec.  Dig.  1 
177.*] 

3.  Carbibbs  (I  177*)— Cabbiaqb  of  Fbeioht 

— DlA  EBSION  FBOU  BOUTI  —  LlABILITT  TO 

SmppEB. 

Where  a  car  load  of  fmit  trees  was  routed 
over  specified  railroads  under  a  contract  of 
shipment,  another  line,  which  received  tlic  ship- 
ment under  an  anautliorized  diversion  thereof 
hy  the  second  carrier,  is  liable  to  the  shipper 
for  loss  following  the  diversion;  it  having  re- 
ceived  the  car  without  sufficient  shipping  in- 
structions. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cpnt.  Dig.  SI  775-780,  791-S03;  Dec.  Dig.  f 
177.*] 

4.  Cabriebs  (I  89*)— Cabbiaoe  of  Fbeiohtv- 
Duty  to  Receive. 

A  common  carrier  need  not  receive  for 
transportation  goods  from  any  persoa  other 
than  the  owner  or  his  duly  anthorized  agent. 

[Ed.  Note.— For  other  esses,  see  Carriers, 
Cent.  Dig.  |  98;  Dec.  Dig.  {  39.*] 

5.  Cabbiebb  ({  180*)— Cabbiagb  or  Fbeioht 
— CoNNBcnno  Cabbiers— LtABiurr  or  Im- 
tial  Cabrier— Limitation. 

Under  Act  Cong.  Feb.  4,  1887.  c.  104,  24 
Stat.  379  (U.  S.  Comp.  St.  1901.  p.  3154),  as 
amended  by  the  Garmack  nmeudmcnt  of  Jun^ 
29,  1906  (34  Stat.  584,  c.  3591  [U.  S.  Oomp.  St. 
Supp.  1900,  p.  1149]),  making  an  initial  carrier 
of  an  interstate  shipment  liable  for  any  negli- 
gence of  the  connecting  carrier,  etc.,  an  initio! 
carrier,  under  a  contract  for  shipment  of  a  car 
load  of  fmit  trees  over  specified  connecting 
lines,  is  liable  for  the  entire  loss  following 
unauthorized  diversion  of  the  shipment  from 
the  specified  route  by  the  second  carrier, 
though  the  contract  purported  to  limit  liabil- 
ity to  alt  agreed  valuation. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  815-828;  Dec  Dig.  S  ISO.*] 

6.  Cabbiers  ({  174*)— Cabbiaqe  or  Freirht 
—Connecting  Cabriebs— Dutt  of  Isitiai. 
Carrier. 

Where  the  second  carrier,  under  a  contract 
for  shipment  of  freight  over  several  specified 
linM,  refuses  to  carry  it  over  the  route  spec- 
ified, it  is  the  initial  carrier's  dutv  to  receive 
the  freight  back  and  call  upon  the  shipper  for 
further  instructions,  in  the  absence  of  which 
the  freight  should  be  returned. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  747-765;  Dec  Dig.  S  174.*] 

7.  Cabbiebb  (S  159*1— Cabbiaoe  of  Fbeioht— 
Claim  fob  Loss— Neceb^tt  vob  AiAKlNO. 

A  shipper  of  a  car  load  of  fniit  trees  ir 
not  precluded  from  recovering  for  loss  of  the 
freight  on  diversion  from  the  roote  specified 
by  the  contract  of  shipment  by  her  failure  to 
make  a  written  claim  to  the  agent  at  the  des- 
tination within  30  days  after  arrival  of  the 
shipment,  as  required  by  the  contract,  where 
the  shipment  was  wholly  valueless  when  It 
reached  destinatioa,  and  was  bnrned  in  the 
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station  yards  with  tha  knowledge  of  the  agent 
of  the  last  carrier. 

[Ed.  Note. — For  other  caaes,  see  Carriers, 
Cent  Dig.  11  660-672.  69^-703%,  7U-714,  718. 
TlSH;  Dec  Dig.  1  1S9.«] 

&  Cabbiebs  (I  177*)— Cabbiaqb  or  PBSiaHT 
— ConiOECTzno  Gasbikrb— Joint  Liabilitt. 
Where  a  shipment  of  fruit  trees,  routed 
oTer  specified  connecting  lines,  was  direrted 
bj  the  first  two  carriers  without  authority  to  s 
line  not  included  in  the  contract,  and  that  line 
received  the  shipment  withoat  anffleient  shlp- 
piog  instmcUons,  the  Uiree  carriers  are  jointly 
and  sererally  liable  for  resulting  loss  of  the 
tbipment. 

[Ed.  Note.— For  other  cases,  aee  Carriers, 
Cent.  Dif.  If  775-788,  791-«03;  Dec.  Dig.  S 
177.*] 

Appeal  from  Chancery  Court,  FranlUin 
County;  T.  M.  McConnell,  Chancellor. 

Action  by  Bessie  Drake  against  the  Nash- 
Tllle,  Chattanooga  &  St.  Loals  Railroad  Com- 
pany and  others.  Decree^  for  complainant 
for  an  Insafficirat  amount  as  against  the  de- 
fendant named,  and  defendants  appeal,  and 
complainant  assigns  cross-errors.  Modified 
and  afBrmed. 

EstUl  A  LltUeton  and  Arthur  GrownoTer, 
for  plalntur.  J.  W.  Bonner  and  Geo.  E. 
Banks,  tor  defendant  nUnols  Cent.  R.  Co. 
Wright  &  Wright,  for  defendant  Chicago,  R. 
I.  &  P.  Ry.  Co.  I^nch  &  Phillips  and  Claude 
Waller,  fbr  defendant  NasbrUle,  G  ft  St  L. 
B.  Go. 

RUCHANAN,  J.  Miss  Drake  filed  her 
eri^lnal  bill  agabtet  the  railroad  company 
abore  named,  which  the  bill  avem  was  In- 
rorporated  under  the  laws  of  the  state  of 
Tennessee^  and  also  against  the  Chicago, 
Roift  Island  ft  Pacific  Railway  Company  and 
the  Illinois  Central  Railroad  Company,  each 
<it  which,  the  bill  aTers,  Is  a  corporation  un- 
der the  laws  of  the  state  of  Illinois. 

nie  bill  Is  predicated  upon  the  totiU  loss 
of  a  car  load  of  fruit  trees  valued  at  fl,12S, 
owned  by  complainant  and  shipped  hy  her 
from  Windiester,  Tenn.,  under  a  bill  of  lad- 
ing which  nuned  Tbppeniah,  in  the  state  of 
Washington,  as  the  ultimate  point  the 
shipment. 

Of  the  three  defendants,  the  Tennessee 
oorporatlm  was  the  initial  carrier,  and  Is- 
sned  the  bill  of  lading.  The  cailcago.  Rock 
Island  ft  Pacific  Railway  Company  was  the 
common  carrier  to  whidi,  under  the  terms  of 
the  bill  of  lading  the  car  was  to  be  deliver- 
ed at  Menq)bte,  Tom.,  by  the  initial  carrier, 
and  under  the  t^na  of  the  Mil  of  ladii^, 
the  Chicago,  Bock  Island  ft  Pacific  Railway 
Company  was  to  carry  the  car  over  Its  line 
to  El  Paso,  Tex.,  and  there  deliver  It  to  the 
Southern  nidfic  Railroad  Company,  by 
irtiicb  company  it  was  to  be  carried  to  Port- 
land, Or.,  and  there  to  be  deliver^  to  the 
Northern  Pacific,  and  thence  to  be  carried 
by  that  company  to  Its  destination  at  Top- 
pmish,  in  the  state  of  Washington. 

The  car  In  which  the  fruit  trees  were  ship- 


ped was  owned  by  the  Chicago,  Rocfc  Island 

ft  Pacific  Railway  Company,  and  upon  Its 
arrival  at  Memphis,  Tenn.,  this  car  was  de- 
livered -by  the  Initial  carrier  to  the  Chicago, 
Koclt  Island  ft  Pacific  Railway  Company; 
but  that  company,  after  having  the  car  In 
its  possession,  refused  to  carry  It  over  Its 
line  as  routed  In  the  bill  of  lading,  and.  act- 
ing in  conjunction  with  the  Initial  carrier, 
delivered  the  car  at  Memphis,  Tenn.,  to  the 
defendant  the  Illinois  Central  Railroad  Com- 
pany, without  any  further  Instructions  to 
the  latter  company  than  that  the  car  was  hy 
the  latter  company  to  be  transported  to  the 
terminus  of  its  line  in  the  city  of  New  Or- 
leans, in  the  state  of  Louisiana.  The  Illi- 
nois Central  Railroad  Company  received  the 
car  from  Its  codefendants,  without  Instruc- 
tions from  either  of  them,  and  withont  in- 
structions from  the  shipper,  and  transport- 
ed It  to  the  terminus  of  Its  line  at  New  Or- 
leans, and  there  placed  upon  the  car  a  card 
marked  "Hold,"  and  thereafter  made  deliv- 
ery of  the  car  at  New  Orleans  to  the  South- 
ern Pacific  Railroad  Company. 

The  act  of  diverting  of  the  shipment  the 
bill  makes  the  basis  of  the  liability  of  each 
of  the  defendants.  Her  loss  Is  alleged  to 
have  been  caused  by  that  act. 

Defendants  answered,  and,  on  final  hear- 
ing, decree  was  rendered  in  favor  of  com- 
plainant against  the  initial  carrier  for  $754.- 
80,  and  against  each  of  the  other  defendants 
separately  for  the  sum  of  $1,404.08.  As 
against  each  of  the  defendants,  except  the 
Initial  carrier,  the  decree  found  the  value 
of  the  property  lost,  together  with  interest 
thereon,  to  amount  to  the  sum  above  stated, 
for  which  decree  was  rendered  against  each 
of  them ;  but,  as  against  the  inltUl  carrier, 
it  was  decreed  that  it  was  not  liable  for  the 
fun  value  of  the  property  lost,  as  shown  by 
the  proof,  for  the  reason  that  complainant, 
by  her  ccmtract,  embodied  In  the  bill  of  lad- 
ing, agreed  tliat  the  property  should  be  val- 
ued, in  case  of  loss  or  damage,  at  $3  per 
hundredweight,  so  that  the  recovery  of  the 
complalnaut  against  the  initial  carrier  was 
based  upon  the  weight  of  the  cargo  as  shown 
by  the  bill  of  lading,  multiplied  by  tiie 
^reed  valuation  per  hundredweight 

From  all  of  this  decree  each  of  On  de- 
fendants prayed  an  appeal,  which  was  grant* 
ed,  and  the  complainant  has  filed  the  rec- 
ord in  this  cause  for  writ  of  oror  in  this 
court,  on  account  of  the  failure  of  the  de- 
cree to  allow  her  the  full  value  of  h^  prop- 
erty lost  as  against  the  initial  currier.  The 
complainant  has  assigned  the  foregoing  as 
the  only  error  in  the  decree.  The  defend- 
ants have  each  assigned  errors. 

Why  the  Chicago,  Rock  Island  ft  Pacific 
Railway  Company  refused  to  cariy  the  ship- 
ment as  routed  by  the  bill  of  lading,  after 
the  shipment  had  been  solicited  by  one  of 
ite  traveling  agents,  and  after  assnrance  by 
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die  8bbii>er  of  her  wlUlngnese  to  pay  aiqr  In- 
creased freight  made  necessary  by  that  rout- 
ing, why  the  Initial  carrier  and  the  Chicago, 
Rock  Island  &  Padflc  Hallway  Company,  co- 
operating, diverted  the  diipment  from  the 
routing  for  which  the  car  had  been  prepar* 
ed,  with  full  knowledge  that  the  shipment 
was  perishable,  and  without  the  consent  of 
the  shipper,  and  without  advising  her  of 
ttieir  purpose,  why  they  did  not  give  to  the 
Illinois  Central  Railroad  Company  full  ship- 
ping directions,  so  that  the  car  would  pro- 
ceed without  delay,  why  the  Illinois  Central 
Railroad  Company  accepted  the  car  without 
full  shipping  directions,  and  why,  having  so 
accepted  It,  such  directions  were  not  prompt- 
ly secured  by  It,  and  when,  If  at  all,  it  ever 
secured  such  directions,  and  when,  If  at  all, 
It  ever  countermanded  its  order  to  the 
Southern  Pacific  Railroad  Company  to  "hold" 
the  car,  and  when  the  car  left  New  Orleans 
over  the  Southern  PaclOc,  are  questions  un- 
answered In  this  record. 

On  each  of  the  outsides  of  the  car  In 
which  the  shipment  was  contained  were 
cardboards  on  which  In  large  letters  were 
printed  the  words,  "Fast  Freight;  Perisha- 
ble; No  Delay;  Hurry,"  and  also  on  each 
side  of  the  car  were  the  hurry  tags,  which 
the  Nashville,  Chattanooga  &  St.  Louis  Rail- 
way Cottipany,  according  to  the  proof,  attach- 
es to  perishable  shipments. 

[1]  From  the  facts  proven,  we  think  that 
the  proximate  cause  of  complainant's  loss  was 
the  joint  and  concurrent  act  of  each  of  the 
defendant  corporations  in  diverting  the  shii)- 
ment  from  the  routing  agreed  on  by  the  bill 
of  lading,  witbout  her  consent  or  knowledge, 
and  the  Joint  negligence  of  each  and  nil  of 
them  In  their  failure  to  see  that  the  Illinois 
Central  Railroad  Company  had  sufficiently 
definite  instructions  for  the  forwarding  of 
the  shipment  to  its  destination,  with  reason- 
able promptness,  and  their  Joint  neglif^ence 
In  failing  to  furnish  to  the  Southern  Pacific 
Railroad  Company,  with  reasonable  prompt- 
ness, sufficient  shipping  instructions  to  ena- 
ble it  to  forward  the  shipment  to  Its  destina- 
tion. Their  separate  participation  In  the  act 
of  diversion  was  necessary  to  its  accomplish- 
ment. By  the  active  agency  of  each  of  them 
It  was  accomplished.  The  Initial  carrier  and 
the  Chicago.  Rock  Island  ft  Facile  Railway 
Company,  we  think,  at  the  time  of  diverting 
this  sblpment  each  stood  In  the  relation  of 
party  to  the  contract  of  shipment  The  Ini- 
tial carrier  Issued  It,  and  In  It  named  the 
Chicago,  Rock  Island  ft  Pacific  Railway 
Company  as  the  second  In  the  line  of  car- 
riers who  were  to  handle  ttie  slilpment  At 
the  time  the  shipment  was  diverted.  It  was 
In  the  hands  of  the  second  carrier  at  the  so- 
licitation of  its  traveling  freight  agent 
The  act  of  this  i^ent  the  second  carrier 
does  not  dispute,  nor  does  It  dispute  bis 
agency  by  any  proof ;  therefore  we  think,  by 
Its  receipt  of  the  car  into  Its  possession  and 


the  other  facts  moitloiied,  It  owed  a  con- 
tract duty  to  the  complalnaht  not  to  divert 
the  shipment  without  her  consent 

[2]  The  legal  status  of  the  first  and  sec- 
ond carrier  toward  the  complainant  the 
shipper,  being  thus  fixed,  what  were  the  re- 
spective rights  and  duties  of  the  parties  to 
each  other?  Our  own  cases  answer  tbe 
question  thus: 

"It  Is  insisted  in  the  assignment  of  errors 
that  under  the  facts  In  this  case  an  emergen- 
cy had  arisen  which  Justified  a  deviation  in 
route,  inasmuch  as  the  one  chosen  by  the 
shipper  was  closed  by  a  strike,  and  the 
other,  equally  good,  was  open.  There  Is  no 
douf)t  that  when.  In  case  of  an  unforeseen 
necessity,  the  safety  of  the  shipment  de- 
mands It,  a  deviation  from  the  route  agreed 
upon  with  the  shipper  may  be  made,  and 
will  be  jastiflnble,  as,  for  Instance,  for- 
warding perishable  freight  by  rail,  when  a 
storm  prevents  a  boat  from  proceeding  upon 
its  voyage.  But  where  the  goods  can  be 
properly  cared  for  and  held  until  the  ship- 
per can  be  communicated  with,  the  carrier 
will  not  be  Justified  in  selecting  another 
route,  without  notice  to  and  Instructions 
from  him.  Ray  on  Freight  Carriers,  {  IS; 
Hutchinson  on  Carriers,  S  14.  See,  also. 
Railroad  v.  Campbell,  7  Helsk.  261.  Unless 
Justified  by  urgent  circumstances,  a  devia- 
tion by  the  carrier  will  render  it  responsi- 
ble for  losses  resulting,  even  from  luevita' 
ble  casualties,  and  the  original  carrier  be- 
comes, in  effect,  an  insurer  for  the  line  he 
selects.  Ray  on  Freight)  Carriers,  g  79 ; 
Hutchinson  on  Carriers,  §  314."  Railroad  v. 
Odll,  96  Tenn.  (12  Pick.)  63,  33  S.  W.  611. 

When  the  carrier  named  in  the  bill  of  lad- 
ing refused  to  transport  the  shipment  as 
routed  by  that  contract  It  was  the  duty  of 
the  Initial  carrier  to  advise  the  shipper  o( 
tbe  fact;  and,  In  case  she  refused  to  give 
further  shipping  instmctlons,  it  was  the 
right  of  the  hiltial  carrier  to  return  the 
sblpment  to  her,  at  her  expense,  and  thus, 
behig  wholly  without  fault,  It  could  have 
avoided  all  liability  to  her.  No  emergency 
existed  which  Justified  the  initial  carrier 
in  diverting  the  shipment  from  Its  routing 
without  the  shipper's  consent ;  therefore 
when  'the  Initial  carrier  diverted  the  ship- 
ment it  became  liable  to  the  shipper  as  aa 
Insurer  of  the  safety  of  the  goods,  because 
having  assumed,  without  her  consent  to 
select  a  different  agency  from  that  which 
she  bad  selected  tor  tbe  transportation  of 
her  goods,  the  agency  which  Is  so  selected 
became  its  agency,  and  not  hers,  and  it  was 
responsible  to  her  In  law  for  tbe  acts  of  its 
agent 

The  second  carrier  Is  on  this  record  whol- 
ly without  excuse  or  Justification  for  refus- 
ing and  falling  to  transport  the  shipment 
over  its  line,  aa  the  same  was  routed-  By 
way  of  defense.  It  acts  up  in  Its  answer  that 
the  rates  did  not  apply  by  tbe  route  selected; 


Digitized  by 


TeniL) 


DXU-EE  T.  NABHVIIiU:,  C.  A  ST.  Ii.  B.  CO. 


217 


but  tberc  Is  no  proof  Vat  such  waa  the  fiuit, 
and,  If  such  was  the  tact,  tko  leason  Is  shown 
vby  It  should  not  have  accepted  shipper's 
offer  to  be  reqwnslble  for  and  pay  addl- 
liunal  freight  necessitated  by  the  route  se- 
lected. 

"The  carrier  cannot  Tlolate  a  contract, 
and  at  the  same  time  claim  the  benefit  of 
sncfa  contract ;  and,  whether  It  is  the  Initial 
arrler,  or  an  Intermediate  carrier,  it  may  be- 
come liable  for  the  loss  of  the  goods,  or  liijury 
theieto  by  Its  succeeding  carrier,  where  in 
tbe  absence  of  an  emergency,  and  without 
utr  necessl^.  It  has  deviated  fran  the  route 
prescribed  by  Its  contract  or  InstructionB, 
and  fbrwarded  the  goods  over  another  route 
or  in  another  manner."  4  Elliott  on  Bail- 
roads  (2d  Ed.)  I  1449a,  p.  lOa 

See,  also,  the  anUiorities  dted  In  note  Bl 
to  sustain  tbe  abore  text 

In  the  same  section,  Mr.  Elliott  idwerres 

"Bat  to  render  the  Intermediate  carrier 
liable  for  deviation,  or  to  affect  its  rights 
in  such  a  case,  it  must,  as  a  general  rule  at 
least,  have  notice  that  a  particular  route  is 
specified,  or  of  the  limitations  In  tta«  au- 
thority of  the  prior  carrier." 

Tiie  Intermediate  or  second  carrter  In  the 
present  case  In  Its  answer  In  substance  de- 
nies that  it  had  notice  of  the  particular 
nnite  specified,  or  of  tbe  limitation  In  the 
antliority  of  the  prior  carrier;  but  it  makes 
so  proof  to  sustain  Its  answer  in  this  re* 
spett,  and  we  think  It  is  clear  from  the 
proof  In  tills  record  tliat  It  did  have  such  no- 
tice, and  it  is  equally  clear  from  the  antboil- 
ties  already  dted  that,  by  its  co-operation  in 
dlrertittg  the  shipment  to  the  Illinois  Cen- 
tral Railroad  Company,  that  company  be- 
came the  agent  of  the  second  carrier,  and 
tbe  second  carrier  became  liable  in  law  to 
the  shipper  as  an  Insurer  of  the  goods,  be- 
cause of  Its  liability  for  the  act  of  tbe  agent, 
wblcli,  without  the  consent  of  the  shipper, 
It  bad  selected  as  an  agency  for  the  trans- 
portation of  her  goods. 

[3]  Tbe  Illinois  Central  Railroad  Company, 
by  way  of  defense  In  Its  answer,  set  up  in 
substance  that  at  the  time  it  received  and 
nndertook  the  transportation  of  complain- 
ant's goods  from  Memphis,  Tenn.,  to  New 
Orleans,  and  delivery  at  that  point  to  the 
Southern  Padfle  Ballroad  Company,  it  did 
not  Icnow  who  the  iAiiK>cr  was,  and  it  tiad  uo 
knowledge  of  tbe  limitations  of  the  powers 
of  tbe  two  common  carriers  from  which  it 
received  the  shipment,  and  no  knowledge  of 
tbe  terms  of  the  bill  of  lading,  under  which 
the  Initial  carrier  received  the  shipment 
bom  complainant,  and  consequently  that  it 
Is  not  liable  under  the  theory  of  complain- 
ant's bill  as  a  Joint  actor  with  the  other  two 
oommon  carriers  tar  diverting  complainant's 
IkmmIs  from  the  routing  specified  In  the  bill 
of  lading. 

Kacb  of  the  witnesses  Introduced  by  it 
did  testify  that  they  had  no  such  knowl- 


edge; but,  assuming  that  tbe  Illinois  Central 
Railroad  Company  had  no  sudi  knowledge, 
when  it  received  tlie  BUpment,  nevertheless 
we  think  it  is  clear  from  this  record  that 
its  acts  of  negligence  in  receiving  the  goods 
from  its  codefendant  without  suffidoit  ship- 
ping Instructions,  and  its  Instructions  to  the 
Southern  Pacific  Ballroad  Oompanr  at  New 
Orleans  to  "hold"  the  car,  coupled  with  its 
failure  to  show  by  any  proof  wh^  It  coun- 
termanded the  order  to  "hold"  the  car.  Jus- 
tify the  inference,  In  the  absence  of  any 
proof  to  the  contrary,  that  the  delay  In  the 
arrival  of  the  shipment  at  its  ultimate  des- 
tination within  a  reasonable  time  was  the 
direct  result  of  the  negligence  of  the  lUint^ 
Central  Railroad  Company,  and  that  for  this 
reason  It  is  liable  in  iaw  to  ctm^lainant  for 
the  loss  sustained  by  her  by  reason  of  Its 
negllgencew  It  vras  not  one  of  the  carriers 
named  in  tlie  bill  of  lading,  and  therefore  It 
cannot  successfully  assert,  by  way  of  de- 
fense, as  against  complainant,  any  llmlta' 
tlon  by  express  contract  with  her  of  Its  com- 
mon-law liability  as  a  common  carrier,  aris- 
ing out  of  Its  act  of  receiving  and  undertak- 
ing to  transport  her  goods. 

[4]  It  Is  true  that  the  bUl  of  complaint 
bases  its  liability  on  the  ground  that  It 
participated  in  the  violation  of  tlie  routing 
agreement.  It  is  equally  true  tliat  Its  lia- 
bility flows  directly  from,  and  aa  a  conse* 
qnence  of,  its  violation  of  tliat  agreemmt 
It  was  negligence  on  its  part  not  to  know  of 
that  agreement  before  It  received  the  goods. 
It  was  within  its  legal  right  to  in^t  npon 
a  showing  from  Its  codefendants  of  their  au- 
thority to  otter  the  goods  to  It  for  transpor- 
tation. A  common  carrier  is  not  bound  to 
accept  for  transportation  goods  from  any 
person  other  than  the  owno'.  or  the  duly  au- 
thorised Bgffnt  of  the  owner.  1  Hutchinson 
on  Carriers  ^  Ed.)  {  148. 

Th^fore  the  Ignorance  resulting  from  Its 
negligence  cannot  avail  this  defendant.  Up- 
on acceptance  of  the  goods  for  transporta- 
tion, altliough  wholly  Ignorant  of  who  the 
owner  was,  it  became  liable  as  an  insurer 
of  the  safe  delivery  of  tlie  goods  at  the 
point  of  ultimate  destination;  its  liability 
being  limited  only  in  case  tlie  loss  of  the 
goods  should  result  from  some  one  or  more 
of  the  causes  which  the  common  law,  for 
its  lienefit  and  protection,  Interposes  between 
it  and  absolute  liability.  1  Hutchinson  on 
Carriers  (3d  Ed.)  S  265. 

The  proof  fiiils  to  show  that  the  loss  of 
the  value  of  the  goods,  which  it  so  accepted, 
resulted  from  any  of  the  causes  which  the 
common  law  interposes  between  this  defend- 
ant and  absolute  liability  as  an  Insurer  of 
the  goods. 

On  the  contrary,  we  think  the  proof,  to- 
gether with  all  of  the  just  and  legal  infer- 
ences deducible  therefrom,  clearly  establishes 
that  the  loss  was  the  result  of  the  negli- 
gence of  this  defendant  and  Its  codefend- 
ants. 


Digitized  by 


218 


148  SOUTHWESTERN  REPORTER 


(Tenn. 


[5]  Reverting,  now,  to  the  assignment  of 
error  made  by  complainant,  and  based  on 
the  failure  of  the  decree  to  award  her  full 
■damages  against  the  Initial  carrier,  we  think 
this  gnestlon  la  fully  determined  In  favor  of 
complainant  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Atlantic  Coast 
Line  R.  R.  Co.  T.  Riverside  Mills,  reported 
In  218  U.  S.  186,  81  Sup.  Ct  164.  55  L.  Ed. 
185,  31  L.  B.  A.  (N.  S.)  7,  opinion  by  Mr. 
Justice  Lurton,  In  which  case  the  opinion 
of  the  court  was  based  upon  Its  couBtruction 
of  the  provisions  of  the  act  of  Congress  r^- 
ulatlng  commerce  between  the  states,  known 
as  the  Carmack  amendment  of  June  29, 
1906  (Act  June  29,  1906,  c.  3591,  34  Stat 
584,  595  [U.  S,  Comp,  St  Supp.  1909,  pp. 
1149-1166]).  The  twentieth  section  of  the 
act  of  February  4,  1887  (24  Stat.  379,  c. 
104  [U.  S.  Ctomp.  St  1901,  p.  3154]),  as 
changed  by  the  Carmack  amendment,  read 
as  follows: 

"That  any  common  carrier,  railroad,  or 
transportation  company,  receiving  property 
for  transportation  from  a  point  In  one  state 
to  a  point  in  another  state,  shall  issue  a  re- 
ceipt or  bill  of  lading  therefor,  and  shall 
be  Hable  to  the  lawful  holder  thereof  for 
ftny  loss,  damage,  or  injury  to  such  proper- 
ty, caused  by  It,  or  by  any  common  carrier, 
railroad  or  transportation  company  to  which 
audi  iwoperty  may  be  dellvored,  or  orer 
whose  line  or  lines  snch  property  may  pass, 
and  no  contract,  rec^pt.  rale  or  regulation 
shall  exempt  such  common  carrier,  railroad, 
or  transportation  company  from  the  liability 
hereby  Imposed:  Provided,  that  nothing  In 
this  section  slwll  derive  any  holder  of  snch 
receipt  or  bill  of  lading  or  any  remedy  or 
right  of  action  which  he  has  under  existing 
law." 

"That  the  common  carrier,  railroad,  or 
transportatltm  conoiany  Issuing  mnA  receipt 
or  bin  of  lading,  shall  be  entitled  to  recover 
from  the  common  carrier,  railroad,  or  trans- 
portation company  on  whose  line  the  loss, 
damage,  or  injary,  shall  have  been  sustain- 
ed, the  amonnt  of  such  loss,  damage  or  In- 
jury as  It  may  be  required  to  pay  to  the 
owner  of  such  property  as  may  be  extended 
by  any  receipt,  Jud^ent  or  transcript 
thereof." 

In  the  course  of  the  above  opinion,  con- 
struing the  Carmack  amendment  the  court 
said: 

"The  shipments  Involved  In  the  present 
case  were  voluntarily  received  by  an  initial 
carrier,  who  undertook  to  escape  carrier's 
liability  beyond  its  own  line  by  a  provision 
limiting  liability  to  loss  upon  its  own  line. 
This  was  forbidden  by  the  Carmack  amend- 
ment, and  any  stipulation  and  condition  in 
the  special  receipt  which  contravenes  the 
rule  In  question  is  invalid.  Reduced  to  the 
final  result  the  Congress  has  said  that  a 
receiving  carrier,  in  spite  of  any  stipulation 
to  the  contrary,  shall  be  deemed,  when  It  re- 


ceives property  In  one  state  to  be  transport- 
ed to  a  point  In  another]  Involving  the  use 
of  a  connecting  carrier  for  some  part  of  the 
way,  to  have  adopted  such  other  carrier  as 
its  agent  and  to  incur  carrier's  liability 
throughout  the  entire  route,  without  right 
to  reimbursement  for  the  loss  not  due  to  his 
own  negligence." 

And  further  in  its  opinion  the  court  la  the 
above  case  said: 

"It  Is  therefore  not  the  case  of  making 
one  pay  the  debt  of  another.  The  receiving 
carrier  is,  as  principal,  liable  not  only  for 
its  own  negligence,  but  for  that  of  any  agen- 
cy It  may  use,  although  as  between  them- 
selves the  company  actually  causing  the  loss 
may  be  primarily  liable." 

We  think  the  case  last  discussed  establish- 
es the  proposition  that  the  Initial  carrier  In 
the  present  case  is  liable  for  the  full  amount 
of  the  loss  sustained  by  complainant,  not- 
withstanding the  stipulation  In  the  contract 
that  the  carrier  assumes  liability  only  to 
the  extent  of  the  agreed  valuation  of  three 
cants  per  pound.  Moreover,  this  stipulation 
In  the  contract,  under  the  facts  of  the  pres- 
ent case,  would  amount  to  no  protection  to 
the  initial  carrier  under  the  holdings  of  this 
court  in  Railroad  t.  Gilbert  88  Tenn.  430. 
12  S.  W.  1018;  Railroad  t.  So  well,  90  Tenn. 
17,  15  S.  W.  837;  Deming  t.  Gotton  Press 
Co.,  90  Tenn.  327,  17  8.  W.  80,  13  L.  B.  A. 
618;  Railroad  t.  Stone,  112  Tom.  348,  79 
8.  Wi  1081;  Railroad  t.  Smith,  123  Tenn. 
078,  134  8.  W.  866. 

[i]  What  we  have  said  dlaposes  of  all  of 
the  defenses  set  by  tiw  Initial  carrier. 
Its  first  defense,  that  It  made  dtilvery  to  tbe 
connecting  carrlra  and  never  recdved  the 
property  into  Its  posaesBion  again  from  the 
connecting  carrier,  is  met  by  the  answer  that 
it  was  its  duty  to  receive  the  property  bade 
into  its  possession,  and  to  call  upon  the 
shipper  for  further  instrnctions,  and.  In  the 
event  of  default  or  refusal  of  the  shipper  to 
give  snch  instructional  It  was  its  r^t  to 
return  the  propraty  to  the  shipper. 

The  second  defraise,  that  an  emergwcy 
arose  wUch  anthorlied  it  to  divert  tbe  ship- 
ment, is  inconsistent  with  Its  flrat  defense. 
Its  second  defense  Is  in  substance  that  it  did 
not  divert  the  shipment  But  passing  this, 
our  conclusion  Is  that  no  snch  emergency 
bad  arisen  as  Justified  it  In  dlvertliv  the 
shipment. 

Its  third  defense,  that  it  Is  not  liable  be- 
cause the  loss  or  damage  did  not  occur  on 
its  portion  of  the  route,  cannot  be  sustained, 
because  the  shlpmait  was  an  interstate  one. 
and  it  falls  within  the  operation  and  effect 
of  the  Carmack  amendment 

[7]  Its  fourth  defense,  that  claims  for  loss 
and  damage  must  be  made  in  writing  to  the 
agent  at  the  point  of  destination  promptly 
after  the  arrival  of  the  property,  and  that 
delay  to  make  such  claim  for  more  than  30 
;  days  after  delivery  of  the  property,  or  after 
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due  time  for  dellv^  thereof,  rellered  It 
fnm  liabllitTi  cannot  be  sustained,  because 
code  the  proof  In  this  case  the  property 
*i8  wholly  TBlneless  when  It  reached  Its 
dnttnatlon,  and  was  bnmed  In  the  station 
j-ards  and  within  the  knowledge  of  the  agent 
vt  ttut  last  eanler,  by  whom  proof  of  Oils 
tut  appears  In  the  record. 

To  require  the  shipper  to  gfre  notice  of 
the  loss  or  damage  of  tbe  property  shipped 
at  the  point  of  destination,  when  the  record 
stMV8  that  the  ag«Lt  had  knowledge  of  snch 
tut  immediately  upon  the  arrival  of  the 
property,  would  be  wholly  unreasonable,  and 
ibe  clause  of  the  contract  In  this  case  mak- 
iDg  such  requirement  has  no  effect  upon  the 
i-omplalnant's  right  of  recovery. 

The  fifth  defense  Is  based  on  the  agreed 
valnation  clause  of  the  contract,  and  the 
limitation  of  liability  thereby  attempted  to 
Le  effected.  This  defense  cannot  be  sustaln- 
for  reasons  already  set  out 

The  second  carrier  named  In  the  bill  of 
'^I'lir.g  does  not  rely  in  Its  answer  upon  any 
I'f  the  stipulations  of  the  contract  of  shlp- 
aient,  but  denies  that  It  was  a  party  there- 
to, and  bases  its  defense  only  upon  Its  right 
as  a  common  carrier  to  refuse  to  transport 
the  shipment  as  routed,  and,  further,  upon 
its  denial  that  it  had  any  part  in  diverting 
tbe  shipment  from  its  routing.  These  de- 
fenses, as  we  have  already  shown,  are  not 
■nutalned  by  tbe  proof.  The  defenses  made 
by  tbe  Illinois  Central  Ballroad  Company 
are  not  consistent.  It  denies  all  knowledge 
of  the  routing  contract,  and  yet  claims  the 
benefit  of  the  limitations  of  tbe  common-law 
liability  Indorsed  upon  the  back  of  that  con- 
tract; but,  passing  this  inconsistency,  the 
answa  to  each  of  Its  defenses  Is,  in  brief, 
ttiat  it  was  at  Its  peril  bound  to  know  the 
lloiitatlons  upon  the  powers  of  its  code- 
feodants  when  It  received  the  shipment  from 
tbem,  and,  second,  that  It  was  not  one  of 
the  carriers  named  In  the  bill  of  lading,  and 
cannot  claim  the  benefit  of  any  of  the  pro- 
visions thereof,  looking  to  the  limitation  ot 
the  common-law  liability  of  a  common  car- 
rier. 

We  do  not  undertake  to  fix  or  determine 
ia  this  opinion  anything  as  to  the  liability 
of  the  dtfendants  to  this  suit  as  between 
tbemsdves;  that  question  not  being  here  in- 
TolTed. 

Ill  The  only  Qvestlon  we  determine  is  that 
oich  of  the  three  corporate  defendants  are 
under  Joint  and  several  liability  to  tba  com- 
plalnaDt  fen:  the  value  of  her  pn^erty  as 
fixed  hy  the  decree  of  the  chancellor  against 
the  Ghlcaso,  Ro(^  Island  &  Padflc  Hallway 
Gmvany  and  Its  codefendant,  the  Illinois 
Gntral  Railroad  Company,  and  In  so  far  as 
the  chancellor's  decree  failed  to  award  com- 
plainant a  decree  for  the  same  amount 
against  the  Initial  carrier,  the  Nashville, 


Chattanooga  ft  St  Louis  Railway  Company, 
the  deoree  is  modified,  ao  as  to  award  com- 
plainant a  decree  for  the  correct  amount  as 
above  Indicated. 

Except  as  modified  above,  tiw  decree  of 
the  chancellor  Is  affirmed,  with  oosts. 


NASHVILLE,  C.  &  ST.  U  RY.  Ca  et  aL  T. 
PRICE  et  ux. 
(Supreme  Court  of  Tennessee.    Sept.  18, 
1911.)t 

1.  Tbjai;.  ({  393*)  —  Findings  of  Fact  — 
Pbepabation. 

Under  Sbanoon's  Oode,  S  46S4,  which  re- 
quires circuit  judses  to  make  findings  of  fact 
on  request  of  either  party,  it  is  improper  to 
permit  or  require  counsel  for  the  prevailing 
party  to  prepare  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  920-^;  Dec  Dig.  |  m«] 

2.  Cabbibis  (I  412*)— Cabbiaox  or  Pabsek- 
QEBS— Slebpino  Cab  Cohparibs— Mibtakb 

IN  RouTiNo  Passengeb— Liability. 

A  sleeping  car  company  is  liable  for  ex- 
pulsion of  a  passenger,  due  to  selling  him  a 
sleeping  car  ticket  over  a  route  between  two 
points  other  than  that  called  for  by  bis  rail- 
road ticket,  where  the  ticket  was  in  the  pos- 
session of  the  sleeping  car  company's  agent 
and  subject  to  inspection. 

[Ed.  Note.— For  other  cases,  see  Oarriers, 
Cent  Dig.  1 1580;  Dec.  Dig.  $  412.*] 

3.  Cabbikbs  (I  414*)— Oabbiage  or  Passkn- 
OEBs— Tickets  —  Bustakb  as  to  Route  — 

Liability. 

A  railway  company  is  liable  for  expulsion 
of  a  passenger  from  a  Pullman  car,  due  to  a 
mistake  of  the  company  while  acting  as  an 
agent  of  the  sleeping  car  company,  and  while 
operating  in  connection  with  other  roads  a 
line  of  through  sleepers  between  two  points,  in 
giving  him  a  sleeping  car  ticket  good  between 
those  points,  but  not  over  tbe  route  covered 
by  his  railroad  ticket. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  SI  1578,  1682,  16^;  Dec.  Dig.  1 
414.*] 

Appeal  from  Circuit  Court.  Davidson 
County;  Thos.  E.  Matthews,  Judge. 

Action  by  Z.  T.  Price  and  wife  against 
the  Nashville,  Chattanooga  &  St.  Louis  Rail- 
way Company  and  another.  From  a  Judg- 
ment of  the  Court  of  Civil  Appeals,  affirming 
a  Judgment  for  plaintiffs,  defendant  Rail- 
way Company  brings  certiorart  Affirmed. 

Claude  Waller  and  Frank  Slemona,  for 
phiintlfT  in  certiorari.  Walter  Stokes,  W.  L. 
Granbery,  and  W.  H.  Wiillamson,  for  de- 
fendants In  certiorari. 

GREEN,  J.  This  suit  was  brought  by  Z. 
T.  Price  and  wife,  Amelia  Price,  against  the 
Nashville,  <3iattaiioo{^  &  St.  Louis  Railway 
Company  and  the  Pullman  Palace  Car  Com- 
pany, to  recover  damages  for  the  ezpuls'on 
of  Mrs.  Price  from  a  sleeping  car  at  Tlfton, 
Oa.,  in  S^>tember,  IWt. 

The  suit  was  brought  before  a  magistrate. 
There  was  a  Judgment  th^  for  fOOO  against 
the  railway  company,  which  wav  affirmed 
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by  the  cticult  court  and  by  the  Court  of 
CivU  Appeals.  The  suit  was  dismissed  In 
the  circuit  court  as  to  the  FuUman  Palace 
Car  Company  by  consent  of  counsel  for  the 
plaintiffs  below.  A  writ  of  certiorari  was 
granted  by  this  court  to  review  the  action 
of  the  Court  of  Civil  Appeals,  and  the  case 
has  been  heard  here. 

Upon  the  trial  of  this  case  In  the  circuit 
court,  counsel  for  the  tallway  company  re- 
quested the  Judge  to  reduce  bis  findings  to 
writing,  me  Judge  replied  that  it  vras  a 
rule  of  his  court,  when  requests  of  this  char- 
acter were  made,  to  require  the  attorney  for 
the  successful  party  to  prepare  the  written 
findings  of  fact  In  accordance  with  this  de- 
mand of  the  trial  Judge,  there  was  a  written 
flndhigs  of  fact  prepared  by  the  attorney  for 
plaintiffs  below.  It  was  signed  by  the  Judge 
and  is  put  into  the  record  as  his  finding. 

[1]  This  practice  Is  improper.  It  Is  no 
compliance  with  the  statute  (Shannon's  Oode. 
S  4084),  Which  requires  clrcoit  Jud^  to 
make  these  findings  of  fact  in  writing  upon 
the  request  of  either  party  to  the  suit  Such 
findings  are  accorded  titie  highest  d'gnlty  in 
the  appellate  courts  of  Tennessee.  They  ftie 
looked  to  as  embodying  a  fair  statement  of 
all  the  essmtlal  fwAB  in  the  record,  and  this 
court  has  said,  In  Hlnton  v.  Insurance  Co., 
110  Tenn.  ISO,  72  S.  W.  118,  that  it  will  not 
go  outside  this  finding  and  examine  the 
record  at  large  for  the  fitcts  of  the  case,  hut 
will  only  look  to  the  record  to  see  if  the 
findings  of  fact  are'  supported  by  any  evi- 
d^ace.  There  are  other  cases,  familiar  to  the 
profession,  which  farth^  illustrate  the 
weight  and  force  that  are  here  given  to  these 
findings  of  the  trial  Judge. 

The  preparation  of  such  a  finding,  being  a 
matter  of  so  much  importance  and  a  high 
Judldal  function,  cannot  properly  be  in- 
trusted to  counsel.  Counsel  have  a  natural 
bias  with  respect  to  cases  in  which  they  are 
engaged  that  makes  it  well-nigh  impossible 
for  .them  to  fairly  and  fully  present  all  the 
facts  as  the  Judge  would  do.  We  are  of 
opinion,  therefore,  that  his  honor  was  in 
error  in  delegating  the  preparation  of  the 
duty  Imposed  upon  talm  by  the  statute  to 
counsel  in  the  case,  and  that  the  finding  in 
this  record  cannot  be  looked  to  by  us  and 
treated  as  a  statutory  finding  of  facts  by 
the  trial  Judge.  Had  exception  been  taken, 
the  case  would  liave  been  reversed  on  this 
account 

[2]  However,  no  error  being  assigned  to 
this  action  of  the  trial  Judge,  we  have 
examined  the  record,  as  if  no  special  flnding 
had  been  requested,  to  see  if  there  is  evi- 
dence  to  sustain  the  Judgment  below.  There 
is  really  no  controversy  with  reference  to 
the  determinative  facts  of  this  case. 

In  the  spring  of  1907,  Mrs.  Amelia  Price, 
who  was  a  delicate  woman,  troubled  with 
asthma  and  in  the  habit  of  spending  her  win- 
ters in  the  South,  purchased,  in  Jacksonville, 


Fla.,  a  round-trip  ticket  to  Nashville  and  re- 
turn. This  ticket  was  prociured  from  the 
agent  of  the  Georgia  Southern  &  Florida 
Railroad  Company.  It  read  over  that  road 
from  Jacksonville  to  Macon,  over  the  Central 
of  Georgia  from  Macon  to  Atlanta,  and  over 
the  lines  of  the  plaintiff  in  error  from  At- 
lanta to  Nashville. 

In  conformity  witb  a  stipulation  in  this 
ticket  upon  her  arrival  in  Nashville,  Mrs. 
Price  deposited  the  same  with  the  agent  of 
plaintiff  in  error  at  the  Unli>n  station  in 
Nashville,  pending  her  return  to  Jackson- 
ville, paying  a  small  fee  in  this  connection. 

When  she  was  about  ready  to  go  back  to 
Florida,  in  September,  1907,  she  went  to  the 
Union  station  at  Nashville  with  the  inten- 
tion of  buying  sleeping  car  accommodations 
from  Nashville  to  Jacksonville.  She  was 
there  told  that  sleeping  car  space  was  sold 
at  the  Maxwell  House,  and  the  agent  at  the 
Union  station  gave  her  a  slip,  or  routtn;, 
08  It  was  called,  purporting  to  show  the 
character  of  her  railroad  transportation,  and 
she  took  this  slip  to  the.  agent  of  the  plain- 
tiff in  error  in  the  Maxwell  House,  where  the 
dty  office  of  the  plaintiff  in  error  was  main- 
tained. From  the  latter  agrat  she  pur.. based 
a  berth  in  a  sleeper  running  through  from 
NaidiTille  to  Jacksonville;  It  being,  accord- 
ing to  the  Pullman  check  given  her,  *'Ix)<ver 
Berth  No.  8,  Car  No.  1,  Nashville  to  Jack- 
sonville." 

On  the  day  aft»  procuring  her  sleeping 
car  ti(Aet,  she  returned  to  the  Union  station 
and  procured  her  railroad  ticket,  and  eui- 
barked  in  a  sleeper  on  a  train  leaving  Nash- 
ville at  9:30  a.  m.,  known  as  the  "Dixie 
Flyer."  Her  tickets  were  examined  by  the 
gatraian  and  others  prior  to  her  boarding 
this  sleeper  and  l^is  train,  and  she  was 
assigned  to  the  berth  called  for  by  her  Pull- 
man check. 

There  Is  some  evidence  Indicating  that  she 
was  changed  from  one  -sleeper  to  another 
later  in  the  same  day,  probably  aftor  she 
had  passed  At^ta  and  gone  off  the  lines  of 
plaintiff  in  error.  This  change  Is  not  a 
material  circumstance  in  the  case,  If  it  hap- 
pened, as  there  was  no  car  on  the  Dixie 
Flyer  goii^  from  Nashville  to  Jacksonville 
over  the  route  Indicated  by  her  ticket.  At 
any  rate,  she  appears  to  have  retired  that 
night  without  interruption,  but  about  1 
o'clock  she  was  awakened,  and,  upoii  look- 
ing out,  saw  the  Pullman  conductor  ttid  the 
railroad  conductor  by  the  side  of  her  berth. 
They  informed  her  that  her  ticket  wns  not 
good  over  the  line  traversed  by  the  sleeiier 
in  which  she  was  located,  further  than  Tif- 
ton.  They  told  her  that  if  she  wished  to 
remain  in  this  sleeper,  and  go  on  to  Jack- 
sonville, it  would  be  necessary  for  her  to 
pay  $4.50  additional  fare;  that  if  she  was 
not  willing  to  pay  this  additional  fare,  she 
would  have  to  get  off  at  Tlfton,  which  place 
th^  woiild  reach  in  about  one  hour.  She 
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decided  to  get  off  at  Tlfton,  and  did  so,  re- 
Dkiinliig  for  an  hour  or  so,  when  ^he  caught 
another  train  for  Jacksonville,  and  reached 
tbere  somewhat  later  than  she  would  have 
done,  had  she  continued  on  the  train  from 
ffhicb  she  was  removed.  She  was,  as  said 
before,  a  delicate  woman,  and  there  la  tes- 
limony  Indicating  that  the  exposure  and  ex- 
citement Incident  to  her  being  removed  from 
the  train  at  Tifton  brought  on  an  attack  of 
asthma,  which  caused  her  considerable  In- 
coDveolence  and  suCTerlng. 

The  record  shows  that  during  the  year  of 
1907  tbere  was  a  line  of  through  sleepers 
operating  between  Nashville  and  Jackson- 
ville, but  that  the  route  of  these  sleepers 
was  as  follows: 

From  Nashville  to  Atlanta  over  the  Nash- 
ville, Chattanooga  &  St  Louis  Railway. 

From  Atlanta  to  Macon  over  the  Central 
of  Georgia  Railroad. 

From  Macon  to  Tlfton  over  the  Georgia 
Southern  &  Florida  Railroad. 

From  Tlfton  to  Jacksonville  over  the  At- 
lantic Coast  Line. 

The  route  of  these  sleepers,  It  will  be  seen, 
was  the  same  as  the  route  of  Mrs.  Price's 
ticket,  up  to  Tlfton,  Ga.,  but  from  Tlfton  to 
Jacksonville  the  sleeper  went  over  the  At- 
l:]Dtlc  Coast  Line,  while  her  ticket  read  over 
the  Georgia  Southern  &  Florida  Railroad. 
As  previously  observed,  there  was  no  sleeper 
mnnlng  all  the  way  from  Nashville  to  Jack- 
ponville  over  the  route  corresponding  with 
Mrs.  Price's  ticket  at  this  time. 

From  the  schedules  of  these  trains,  as 
proven  in  the  record,  and  from  Mrs.  Price's 
testimony  that  she  was  awakened  about  one 
hour  before  she  left  the  train  at  Tifton.  It  is 
manifest  that  she  was  aroused  and  removed 
from  the  train  while  on  the  Georgia  South- 
em  &  Florida  Railroad. 

It  Is  clear,  from  an  examination  of  the 
record,  that  the  Nashville,  Chattanooga  & 
St  Louis  Railway  was  the  agent  of  the 
Pullman  Palace  Car  Company  for  the  sale  of 
sleeping  car  space  in  sleepers  going  over  its 
lUies.  Such  is  the  testimony  of  the  superin- 
tendent of  the  Pullman  Company  at  Nash- 
ville, and  it  is  borne  out  by  the  testimony  of 
the  city  ticket  agent  of  the  plalntiflT  fn  er- 
ror. 

Upon  the  facts  stated,  we  think  the  Pull- 
man Company  was  liable  to  Mrs.  Price  for 
her  expulsion  from  this  car.  It  contracted 
with  her  that  she  might  occupy  lower  berth 
No.  8,  In  car  No,  1,  from  Nashville  to  Jack- 
sonville. She  was  forced  to  leave  the  car  he- 
fore  reaching  Jacksonville,  by  the  sleeping 
car  company,  or  by  those  for  whose  acts  It 
was  responsible.  The  sale  to  her  of  this 
throogb  transi)ortatlon  by  the  Pullman  Com- 
pany, with  the  railroad  ticket  In  the  pos- 
session of  Its  agent  and  subject  to  Its  In- 
spection, was  a  representation  to  the  passen- 
ger that  the  sleeper  In  which  she  was  sold 
a  berth  would  go  by  the  same  lines  that  the 
railroad  ticket  called  for. 


Mr.  Hutchinson  says: 

"But  if,  after  Inspection  of  a  passenger's 
railroad  ticket,  an  agent  of  the  sleeping  car 
company  sells  the  passenger  a  ticket  for  a 
berth  on  the  sleeping  car,  It  is  a  representa- 
tion to  the  passenger  that  the  sleeping  car 
will  go  by  the  same  line  of  railroad  that  the 
passenger's  ticket  calls  for.  Such  representa- 
tion is  in  the  nature  of  a  warranty,  and  the 
contract  may  therefore  be  treated  as  embody- 
ing it  as  a  part  of  its  terms.  It  is  plain  that 
this  contract  la  broken  if  the-  passenger  is 
compelled  by  the  sleeping  car  company,  or 
by  those  for  whose  acts  it  Is  responsible,  to 
leave  the  car  at  any  time  before  reaching 
his  destination  because  his  railroad  ticket 
calls  for  a  different  line  than  that  over 
vvhlch  the  sleeping  car  passes,  and  in  that 
event  he  is  entitled  to  recover  for  the  breach 
of  contract,  as  he  could  do  if  he  had  been 
wrongfully  ejected  by  a  cduuuon  carrier  or 
by  an  Innkeeper. 

"For  such  ejectment,  the  sleeping  car  com- 
pany Is  liable,  not  only  for  the  direct,  but 
also  for  the  consequential,  damages  which 
should  have  been  anticipated  as  the  natural, 
probable  result  of  Its  breach  of  contract, 
subject  to  the  limitation  that  the  damages 
recovered  could  not  be  enhanced  by  the  negli- 
gent or  willful  conduct  of  the  passenger." 
Hutchinson  on  Carriers,  8  1138. 

This  passage  is  founded  on  Pullman  Pal- 
ace Car  Company  v.  King,  99  Fed.  380,  39 
C.  0.  A.  573,  from  the  Circuit  Court  of  Ap- 
peals, Second  Circuit,  which  case  is  well 
reasoned,  and  we  think  riches  a  sound  con- 
clusion. 

The  Pullman  Company  was  therefore  lia- 
ble In  this  case  to  Mrs.  Price  for  a  breach 
of  contract,  and  we  think  it  was  liable  in 
tort  also. 

The  effect  of  our  own  cases  Is  that  an  ac- 
tion in  tort  lies  imder  such  circumstances. 
O'Rourke  v.  Street  Railway  Co.,  103  Tenn. 
124,  52  S.  W.  872,  46  L.  R.  A.  614,  76  Am. 
St  Rep.  639;  Railroad  T.  Graves,  110  Teun. 
232,  75  S.  W.  729,  100  Am.  St  Rep.  803.  See, 
also.  Railway  Co.  v.  Reynolds,  55  Ohio  St. 
370,  45  N.  E.  712,  60  Am.  St  Rep.  706;  Rail- 
way Co.  V,  Pauson,  70  Fed.  583,  17  C.  O. 
A.  287,  30  L.  R.  A.  730;  Gorman  v.  Railway 
Co.,  07  Cal.  1,  31  Pac.  1112,  33  Am.  St  Rep. 
157;  Bauklng  Co.  T.  Roberta,  81  Oa.  613, 
18  S.  E.  315. 

The  expulsion  of  Mrs.  Price  was  the  nat- 
ural and  proximate  result  of  the  wrongful 
act  of  the  agent  of  the  sleeping  car  com- 
pany In  selling  her  through  transportation 
in  this  sleeper,  which  It  knew  did  not  go 
over  the  route  shown  by  her  railroad  ticket. 
6  Cyc.  558;  Railroad  Co.  t.  Conrad,  4  Ind. 
App.  83,  30  N.  E.  406.  This  wrongful  act 
was  the  occasion  of  her  expulsion,  and  for 
such  wrongful  act  an  actlott  In  tort  can  be 
maintained. 

[3]  As  to  the  Pullman  Palace  Car  Com- 
pany, this  suit  has  been  dismissed,  and  it  Is 
not  before  us.   The  question  remains,  how* 
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ever,  as  to  the  liability  of  the  railway  com- 
pany. The  railway  company,  while  acting 
as  an  agent  of  the  Pullman  Company,  and 
while  operating,  In  connectlsn  with  other 
roads,  a  line  of  through  sleepers  from  Nash- 
Tllle  to  Jacksonville,  with  this  Intending 
passenger's  ticket  In  Its  posseeslon,  and  be- 
fore it  for  Inspection,  sold  to  her  through 
accommodation,  lower  berth  No.  8,  car  No. 
1.  Nashville  to  Jacksonville,  when  It  knew 
there  was  no  sleeper  from  Nashville  to  Ja(&- 
sonviUe  over  the  lln^  Indicated  by  her  rail- 
road ticket  Aa  a  result,  the  lady  was  ex- 
pelled from  the  sleeper  at  2  a.  m.,  just  where 
it  might  have  been  foreseen  she  would  be 
expelled — at  the  point  where  the  route  of  her 
ticket  and  the  route  of  the  sleeper  diverged. 

May  a  railroad  company,  familiar  with 
the  route  of  sleepers,  which  it  operates  to 
attract  custom,  undertaking  either  for  itself, 
or  as  an  agent  for  the  sleeping  car  company, 
to  furnish  passengers  with  through  accom- 
modations to  distant  points,  be  allowed  to 
escape  liability  when  guilty  of  negligence 
such  as  the  foregoing?  Uay  its  passengers 
be  thus  inconvenienced,  discommoded,  and 
danuiged  without  rediass?  We  think  not, 
for  several  reasons. 

Under  the  proof  adduced  In  the  case,  it  Is 
sufficient  to  say  that  the  railway  company 
was  the  agent  of  the  Pullman  Company  with 
reference  to  the  sale  of  sleeping  car  accom- 
modations. It  was  clearly  such  an  agent 
upon  this  record.  Its  acts  in  this  matter, 
therefore,  were  those  of  misfeasance  and 
n^llgence,  for  which  the  agent,  as  well  a's 
the  principal,  la  liable.  Drake  v.  Hagan, 
108  Tenn.  265,  67  S.  W.  470.  and  cases  cited; 
Clark  &  Skyles  on  Agency,  vol.  2,  t  695; 
31  Cyc.  1(561.  note  57. 

Upon  this  ground  there  can  be  no  doubt 
of  the  liability  of  the  plaintiff  In  error 
herein. 

In  the  view  of  the  case  which  we  have 
taken,  It  Is  manifest  that  the  evldoice  fully 
supports  the  Judgment  below,  and  that  there 
Is  no  variance  between  the  averments  of  the 
warrant  and  the  proof.  Assignments  of  er- 
ror to  this  effect  are  therefore  overruled. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals la  affirmed. 


McEWBN  T.  TH0BIA8  GOAL  A  LAND  CO. 
«t  al. 

(Supreme  Court  of  Tennessee.    Sept  7. 
1909.) 

1.  PuBUC  Lands  (S  170*)— Stai«  Lands- 
Entry— Checkerboabd  System. 

To  make  valid  a  checkerboard  syetem  of 

entries  of  public  state  lands,  the  locative  calls 

in  the  subsequent  entries  depending  on  those 

in  the  initial  entry,  the  initial  entry  mnst  be  a 

special  entry. 
tGd.  Note.— For   other    cases,    see  Public 

Lands,  Cent  Dig.  H  500-022;   Dec.  Dig.  S 

170.*] 


2.  PcBUo  Lands  ($  170*)— State  Lakds— 

Special  Entry — iJiscaipnoN. 

An  entry  of  public  state  lands,  to  be  spe- 
cial, must  contain  a  reference  to  some  thing 
or  natural  mark  from  which  the  land  can  be 
ascertained  with  reasonable  Industry  by  those 
in  its  neighborhood. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  0  605-622;  Dee.  Dig.  1 
170.»] 

a.  Public  Lands  (5  170*)— Statb  Laj^ds— 
Entbt—Dbbcbiftion— Aides  by  Extbirbic 
Pboop. 

Defect  in  description,  necessary  to  make 
an  entry  of  public  state  lands  spedal,  cannot 
be  aided  by  extrinsic  proof. 

[Ed.  Note.— For  other  cases,  see  Public 
Lends,  Gent  Dig.  H  606-522;  Dec.  Dig.  f 
170.»] 

4.  Public  Lands  (S  170*)— State  Lands— 
Entby— Descbiftion. 

The  call  in  an  entry  of  public  state  lands, 
"meanderiog  said  bluff  eastwardly  crossing  Lit- 
tle Laurel,"  is  not  such  as  to  make  the  entry 
special^  it  not  showing  whera  snch  stream  is 
crossed. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  U  606-^;  Dec.  Dig.  I 
170.*] 

6.  Public  Lands  (t  170*)^Utk  Lands- 
Special  Entbibb— Pbxsuuftion. 

Where  an  entry  of  public  lands  calls  for. 
as  s  beginning  point,  a  corner  of  a  preceding 
entry,  any  presumption  tbat  the  preceding  en- 
try is  a  well-known  tract  of  land,  with  the 
resnit  of  making  the  entry  containing  such  call 
special,  can  no  longer  be  indulged,  where  it  is 
shown  that  all  the  entries  were  part  of  a 
checkerboard  system,  and  that  the  Initial  entry 
was  not  special. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands.  Cent  Dig.  U  605-622;  Dec  Dig.  t 
170.»] 

6.  Public  Lands  (5  170*)— State  Lands- 
Special  Entby— Effect  of  Subvky. 

An  entry  of  public  lands,  not  containing  a 
call  which  will  make  It  special,  is  not  made 
spedal  by  a  survey. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  ||  606-522;  Dec  Dig.  S 
170.*] 

7.  Public  Lands  ({  170*)— Stati  Lards— 
Gbantb— Pbiobities. 

A  younger  grant  of  public  lands,  to  take 
priority  over  an  older  grant  thereof,  mnat  have 
been  based  on  an  older  apecial  entry. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent.  Dig.  {(  605-522;  Dec  Dig.  i 
170.*] 

8.  Public  Lands  (J  170*)— State  Lands— 
Ehtbies  and  Gbakts-Pbiobities- Per- 
sonal NoncK. 

The  grant  on  the  later  of  two  entries  of 
public  land  will  prevail  over  a  later  grant  on 
the  earlier  entry,  where  the  earlier  entry  was 
not  special,  though  the  second  entryman  was 
chargeablo  with  personal  knowledge  of  what 
was  intended  to  be  located  by  the  earlier  enti^, 
by  reason  of  the  same  perscm  being  agent  in 
locating  both  entries. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  506-522;  Dec  Dig.  i 
17a»] 

Appeal  from  Chancery,  Court,  Gmndy 
County;  T.  M.  McConnell,  Chancellor. 

Action  by  John  J.  McEwen  against  the 
Thomas  Coal  &  Land  Company  and  others. 
Decree  for  complainant  Defendants  appeal. 
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Affirmed  In  part,  rerersed  in  part,  and  re- 
manded. 

Pearson  ft  Bennett  and  Smith  ft  Carswell, 
for  appellants.  Ghaa.  O.  Moore  and  U  V. 
Woodlee,  for  i^ellee. 

LANSDEN,  J.  This  is  an  action  of  eject- 
JDent,  InTolTtaig  foor  separate  tracts  of  laod. 
Ilie  complainant  has  the  oldest  «ntry  and 
Uie  7onnge8t  grant.  Tbe  defendants  Intro- 
dace  tbe  oldest  grants,  to  which  they  claim 
ttOe.  The  complainant  claims  title  to  grant 
Ko.  7.800,  based  npon  entry  No.  4.210,  grant 
No.  7,879,  based  upon  entiy  No.  4,265,  grant 
No.  7,892.  based  upon  entry  No.  4,271,  and 
grant  No.  7,891,  based  npon  ent^  No.  4,296, 
an  Issued  by  the  state  of  Tennessee  to  Jos- 
egtk  H.  McBwen.  The  complainant  has  es- 
tablished a  propOT  deraignmeDt  of  title  to 
«ach  of  the  forc^ls^  grants.  The  grantat 
relied  npon  by  the  defendants,  and  to  which 
they  have  deralgned  title,  are  Nob.  5,987,  5,993, 
nasd,  6,090,  5,099,  and  6,159,  all  Issued  to 
Samuel  B.  BarreU  prior  to  the  date  of  the 
grant  under  which  complainant  claims.  Tbe 
d^i^ants  have  also  introduced  grants  Nos- 
6,514.  5.620,  6333,  6,836.  and  6,837,  issued 
to  Frands  A.  Dickens,  and  grants  Nos. 
5.237,  6.311.  and  6,396,  issued  to  Stephen 
Halgbt,  for  the  pnrpose  of  showing  the 
title  outstanding  against  complainant.  The 
entries  upon  which  the  complainant's  grants 
are  bnsed  are  part  of  a  checkerboard  system  . 
of  entries  and  grants.  Tbe  initial  entry  of 
the  system  is  as  follows: 

**No.  4,042.  Peter  Yatea  enters  5,000  acres 
of  land  in  Warren  county,  Tennessee,  oji 
Cumberland  Mountain,  on  the  headwaters  of 
Collins  river.  Beginning  on  a  black  oak 
standing  on  the  bluff  of  the  right-hand  fork 
of  Collins  river;  thence  meandering  said 
bluff  eastwardly,  croeelng  Little  Laurel ; 
thence  northwardly ;  thence  westwardly; 
thence  southwardly  to  the  beginning,  plot- 
ting out  all  prior  claims. 

•*Oct  10, 1836. 

"Peter  Yatea,  Locator." 
This  entry  was  surveyed  October  19,  1836, 
i)ut  no  grant  ever  issued  upon  it  The  sur- 
vey was  in  neither  an  oblong  nor  a  square 
to  the  cardinal  points  of  the  compass,  but 
ran  with  the  meanders  of  the  "left  bluff  of 
the  left-hand  fork  of  GoUlns  river"  120  poles, 
tbence  due  east  180  poles,  and  thence  north- 
east 434  poles  to  a  hickory  forming  the 
ftoutheaat  comer  of  the  entry.  Upon  this 
last  leg  of  the  description.  Little  Laurel  was 
crossed,  but  not  at  a  point  where  It  flowa 
over  tbe  blnff  of  Collins  river.  Exhibit  No. 
1  to  the  deposition  of  M.  E.  Deakins  Is  a 
map  showing  tbe  location  of  the  lands  in 
controversy,  and  estimating  upon  this  map, 
hi  connection  with  the  original  survey,  tbe 
Little  Laurel  does  not  flow  over  the  bluff 
of  Collins  river  for  about  400  poles  south  of 
the  southern  line  of  mtry  No.  4,0^  as  orig- 
inally surveyed. 


The  next  entry  in  the  checkerboard  sys- 
tem necessary  to  be  noticed  Is  entry  No. 
4,216  in  tbe  name  of  Ellas  Mayo  as  follows: 

"Entry  No.  4,216.  Ellas  Mayo  enters  6,00O 
acres  of  land  In  Warren  county  on  tbe 
waters  of  Collins  river,  to  begin  near  the 
southwest  comer  of  a  5,000-acre  tract  of 
land  entered  In  the  name  of  Peter  Yates, 
bearing  date  lOth  of  October,  1836,  and  to 
run  south  and  east,  counting  out  all  older 
claims  until  the  quantity  Is  made. 

"May  16th,  1836.  ' 

"John  Stump,  Locator." 

This  entry  was  never  surveyed,  but  was 
re-entered  under  No.  4,267  and  surveyed 
September  6,  1836.  Tbe  next  entry  on  the 
checkerboard  la  entry  No.  4,217  and  la  as 
follows: 

"Entry  No.  4,217.  Jesse  J.  Everltt  enters 
5,000  acres  of  land  In  Warren  county  on  tbe 
waters  of  CoUhis  river,  beginning  at  the 
west  comer  of  an  entry  made  In  the  office 
this  day  In  the  name  of  Ellas  Mayo  and  to 
run  south  and  east,  counting  out  all  older 
claims.  John  Stump,  Locator. 

'May  16th,  1836." 

This  entry  was  surveyed  September  6, 
1836.  Tbe  next  entry  Is  No.  4,219,  as  fol- 
lows: 

"Entry  No.  4,219.  Samuel  Edmoudson  en- 
ters 5,000  acres  of  land  -in  Warren  county 
on  the  waters  of  Collins  river,  to  begin  on 
the  southeast  comer  of  a  tract  of  land  this 
day  entered  in  the  name  of  Jesse  J.  Everltt 
of  6,000  acres  of  land,  and  to  run  east  and 
south,  cotmting  out  all  older  claims. 

"John  Stump,  Locator. 

"May  16th,  1836." 

Tbe  n^t  entry  is  No.  4,265,  surveyed 
August  31,  1836,  and  Is  as  follows: 

"Entry  No.  4,265.  Joseph  McEwen  en- 
ters 6,000  acres  In  Warren  county,  Tenn.. 
on  the  headwaters  of  Collins  rlrer,  to  begin 
at  the  southwest  comer  of  a  tract  of  land 
entered  In  this  office  in  the  name  of  Samuel 
Edmondson,  and  to  run  south  and  east, 
counting  out  older  and  legal  claims  until 
the  quantity  la  made. 

"Joseph  McEwen,  Iiocator. 

"20th  of  August,  1836." 

The  next  entry  is  Na  4,271,  aarreyed 
September  6,  1886,  and  Is  as  ft>lloifti: 

"Entry  No.  4,271..  Church  Lanier  enters 
6,000  acres  of  land  In  Warren  county,  Ten- 
nessee, on  tbe  headwaten  of  GoUlns  river, 
beginning  at  tbe  southwest  comer  of  a  5,000- 
acre  survey  in  the  name  of  Samuel  Edmond- 
son, to  run  west  and  south  for  complements, 
counting  out  all  older  claims  until  the  quan- 
tity Is  made.       Joseph  McBwen,  Locator. 

••This  5th  of  Sept,  1836." 

Tbe  next  entry  la  4,269,  snrreyed  S^tem- 
ber  6,  1836,  and  is  as  follows: 

"Entry  No.  4,269.  Greenwood  Payne  en- 
ters 5,000  acres  of  land  In  Warren  county, 
Tennessee,  on  the  waters  of  Collins  river,  be- 
ginning at  a  double  white  oak,  the  north* 
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west  corner  of  George  Cagle's  6,0004cre  sur- 
vey, nmning  Dortb  and  east,  counting  out  all 
older  claliUB  nntU  the  quantity  Is  made. 

"Joseph  McEw^  Locator." 

Entry  No.  snrwed  September  ^ 

1886,  l8  as  follows: 

"Entry  No.  44268.  George  Gagle  enters 
5,000  acres  of  land  In  Warren  county,  Ten- 
nessee, on  the  waters  of  Collins  river,  be- 
ginning at  a  black  gum,  the  sonthweet  cor- 
ner of  Church  Lanier  6,000-acre  tract,  and 
running  west  and  north,  excluding  all  prior 
claims.    Sept  1st,  1838. 

"Joseph  McEwoi,  Locator." 

The  propositions  relied  upon  by  complain- 
ant's counsel  ta  establish  the  specialty  of 
the  older  entries  so  as  to  liable  the  younger 
grants  to  overreach  the  older  grants  shown 
In  evM^ace  are:  (1)  Ttiat  they  form  a 
part  of  a  checkerboard  system  of  entries 
nmning  back  to  an  Initial  special  entry;  (2)* 
that  each  calls  to  begin  npon  a  corner  of  a 
well-known  tract  of  land;  (3)  that  the  four 
entries  upon  which  the  complainant's  grnnts 
are  based  were  located  by  the  same  person 
who  located  the  entries  open  which  the  Bar- 
rell  grants  are  based,  and  that  this  locator, 
In  making  the  entries  for  the  Bbrrell  grants, 
had  knowledge  of  the  location  of  the  previ- 
ous entries  he  had  made  for  the  McEwen 
grants,  and,  as  he  was  the  agent  of  Barrel! 
in  this  matter,  his  knowledge  would  be  Im- 
puted by  the  law  to  Barrell  and  all  sub- 
sequent grantees  In  the  Barrell  chain  of 
title,  thereby  making  the  McEwen  entries 
special  as  to  them. 

[1]  1.  What  is  commonly  known  as  a 
checkerboard  system  of  entries  has  been 
held  valid  by  this  court,  so  that  ttie  entry 
most  remote  from  the  initial  entry  of  the 
system  is  Bald,  by  referring  to  the  intermedi- 
ate eutrles,  to  incorporate  upon  its  face,  as 
a  matter  of  law,  the  locative  call  contained 
in  the  initial  entry ;  and  if  the  system  Is 
properly  located,  so  that  the  various  entries 
join  each  other  as  the  entries  direct  under 
the  law,  each  entry  of  the  system  is  special. 
Coal  Company  v.  Scott  121  Tenn.  88,  114  S. 
W.  930;  Bleidom  v.  Pilot  Mountain  C.  &  M. 
Company,  89  Tenn.  186,  15  S.  W.  737. 

If  the  only  locative  call  of  the  intermedi- 
ate and  final  entries  in  the  checkerboard  is 
a  reference  to  some  other  entry  of  the  sys- 
tem, each  must  finally  depend  upon  the  in- 
itial entry  for  specialty.  It  Is  manifest  that 
the  validity  of  such  a  checkerboard  system 
nmst  depend  upon  the  specialty  of  the  in- 
itial entry.  Entries  In  the  checkerboard, 
other  than  the  initial  one.  which  contain 
uo  locative  call,  except  a  call  to  adjoin 
others  of  the  system,  are  mere  geometric- 
al points  and  Unes,  and  exist  only  in 
thought  In  their  very  nature,  their  loca- 
tion will  depend  upon  the  location  of  the 
Initial  entry,  and,  if  it  is  vague,  and  there- 
fore void,  all  of  the  entries  of  tbe  system  de- 
pending upon  it  are  likewise  void. 

[2, 3]  It  therefore  becomes  necessary  to 


determine  whether  the  Initial  entry  of  this 
system  in  the  name  of  Peter  Tatea  is  a 
special  one.  An  entry,  to  be  special,  must 
In  some  part  of  it  contain  a  reference  to 
some  thing  or  natural  mark  from  which, 
either  singly  or  together,  th^land  can  be  as- 
certained with  reasonable  Industry  by  those 
acquainted  In  Its  neighborhood.  It  mnst  be 
special  In  Its  description,  and.  If  It  is  de- 
fective in  this  respect,  it  cannot  be  aided  by 
extrinsic  proof.  Bhrnet  v.  Russel,  2  Tonn. 
20 ;  Barnes  v.  Sellara,  2  Sneed,  33 ;  Berry  v. 
Wagner,  6  Lea,  564. 

[4]  The  f»ll  in  the  entry  under  considera- 
tion which,  it  is  claimed,  points  out  the 
locality  intended  to  he  appropriated  by  it  Is 
"meandering  said  bluff  eastwardly  crossing 
Little  Laurel."  It  is  argued  that  this  call 
shows  that  the  entry  should  cross  Little 
Laurel  where  it  pours  over  the  bluff  of  the 
right-hand  fork  of  Collins  river,  and  It 
would  therefore  Include  a  particular  point 
of  the  Little  Laurel  and  thus  locate  the  land. 
This  conclusion,  however,  is  predicated  upon 
a  false  premise.  The  entry  does  not  say  that 
the  survey  should  cross  Little  Laurel  where 
it  pours  over  tbe  bluff  of  the  West  fork  of 
Collins  river.  Little  liaurel  Is  a  stream 
some  six  or  seven  miles  long  flowing  through 
the  Yates  entry  In  a  southerly  direction,  and 
pours  over  a  bluff  some  400  poles  south  of 
the  southern  boundary  line  of  the  entry  ac- 
cording to  the  survey  claimed  by  complain- 
ant. It  is  thus  shown  that  the  official  survey- 
or did  not  understand  the  entry  to  have  the 
meaning  now  ascribed  to  It  The  survey  of 
the  other  entries  In  the  system,  as  shown  by 
■the  map,  Exhibit  1,  supra,  likewise  shows  that 
no  one  claiming  an  Interest  In  this  checker- 
board system  understood  that  the  Yates  en- 
try was  to  cross  Little  Laurel  upon  its  south 
line  where  it  pours  over  the  bluff.  So.  If 
this  entry  be  treated  as  sufficiently  special 
to  admit  of  extrinsic  evidence  of  the  loca- 
tion of  tbe  objects  called  for,  it  is  seen  that 
the  call  for  Little  Laurel  cannot  refer  to 
any  particular  point  or  spot  of  land.  This 
call  of  the  entry  does  not  direct  that  Little 
Laurel  be  crossed  where  it  flows  over  the 
bluff,  nor,  Indeed,  can  It  be  gathered  from 
It  alone  that  the  creek  in  fact  flows  over  the 
bluff.  We  are  therefore  of  opinion  that  the 
Yates  entry  is  not  special.  From  what  has 
been  said  heretofore,  it  must  follow  tliat  the 
subsequent  entries  of  the  system,  having  no 
call  for  location  other  than  such  as  must 
finally  depend  upon  the  Yates  entry  for 
specialty,  must  fall  with  It 

[B]  2.  (a)  The  second,  insistence  of  com- 
plainant la  that  each  of  the  foregoing  en- 
tries calls  to  begin  npon  a  corner  of  a  well- 
known  tract  of  land,  and  for  that  reason 
they  are  special.  It  Is  first  sold  that  tbe 
court  will  presume  that  the  preceding  entry 
called  for  in  each  one  of  the  system  was  a 
well-known  tract  of  land  at  the  date  of  the 
entry;  and,  second,  If  that  Is  not  sound,  the 
Ererltt  entry  was  surveyed  before  the  Is- 
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nnnce  €t  tiw  t^der  scants,  and  It  became 
posscned  of  the  necesBary  element  of  notori- 
«l7  by  virtue  of  tbe  sdit^.  Hence,  it  is 
said,  tile  Edmondaon  entry  la  special,  be- 
cause it  calls  for  the  Evwitt,  and  the  other 
time  entries  in  controTeray,  calling  for  the 
Edoiondaon  and  the  Srerltt^  are  also  special. 
In  sanwrt  of  this  contention,  we  are  cited  to 
l^lbot  T.  UcGavock.  1  Ters>  26S! ;  Slmms  t. 
Dicbson,  Cooke.  187,  Fed.  Oas.  No.  12,869; 
Barnet  t.  Bussel,  2  Overt  10;  Kendrtck  v. 
Dallam,  Ckwke^  220;  Graham  t.  Dudley. 
Cooke.  803.  Fed.  Oas.  Ma  6,665;  Berry  t. 
Wagner,  6  Lea,  861;  Goal  Go.  Scott,  121 
88,  U4  S.  W.  930. 

The  weU-kDown  tract  of  land  referred  to 
In  the  Bdmondson  entiy  ia  the  Everitt  entry, 
wbldi  refers  to  the  lAias  Mayo,  which  in 
tam  refiBra  to  the  Peter  Tatea.  All  of  these 
entries,  except  tbe  Yates,  were  made  on 
tbe  same  day,  and  each  refers  back  to  the 
olideets  called  for  in  the  Tates  fyr  location. 
Havtog  determined  that  tbe  Tatea  entry  la 
Totd  for  TaguenesB,  it  oonclusively  follows 
that  thoe  la  no  means  of  locating  either  of 
the  entrlea  d^^mdoit  upon  it  and  it  la  thua 
impossible  for  dther  entry  to  have  called  to 
b^Jn  upon  a  well-known  tract  <^  land  upon 
tbe  day  of  Its  date. 

Thcare  la  no  basis  for  the  Indulgence  of  a 
preaamptlop  eatablldiing  the  notoriety  of  the 
entries  inrolred  In  this  case.  The  entries 
tbemselTea  are  In  proof;  and  tbe  objects  re- 
lied upon  to  establish  their  specialty  are 
shown  In  the  erldencew  When  it  Is  shown 
that  the  Initial  entry  is  not  special,  this 
pioTes  as  a  matter  of  enbstantiTe  evUlcause 
that  no  one  of  tlie  aerlea  la,  or  could  be.  well 
known  In  the  neighborhood  by  virtue  only 
of  the  call  to  adjoin  each  other.  ThB  In- 
deflniteneos  of  all  the  entries  In  the  check- 
erboard Is  afllrmatiTely  established,  and.  if 
It  be  conceded  that.  In  the  absotce  of  proof, 
the  law  would  presume  the  entry  called  for 
notoitooB  In  the  neli^boihood,  this  presump* 
tion  te  rebutted  and  overcome. 

The  same  was  true  of  the  facta  of  Coal 
Company  v.  Scott,  supra,  in  so  far  as  a  pre- 
sumption of  law  was  indulged  in  fiivor  of 
tbe  notorMy  of  tbe  entry  there  discussed. 
That  entry  was  one  of  a  checkerboard  sys- 
tem, the  Initial  entry  of  which  was  special 
upon  its  fece,  and  the  entire  checkerboard 
was  pnH;>erly  surveyed  upon  the  ground. 
Tbe  oitriea  were  introduced  In  evidence  and 
are  copied  In  tbe  opinion  of  the  court,  and 
they  establiab  aa  a  matter  of  affirmative 
proof  that  tbe  sontbeast  comer  of  entry  No. 
Tnt  waa  either  wdl  known,  or  could  have 
been  ascwtalned  by  reasonable  Industry  up- 
on the  part  of  any  one  acquainted  in  the 
ndghborbood.  Therefore  there  was  no  oc- 
casion to  indulge  a  presnn^tlon  of  law  In 
ftvor  of  the  notoriety  of  tbla  oomer,  and 
what  waa  said  upon  that  point  was  obiter. 

(i.  T\  (b)  The  definition  of  a  special  oitry 
given  In  all  of  our  caaes,  the  substance  of 
which  has  been  stated  hereinbefore,  ez^udes 
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the  idea  that  an  entry  can  acQuire  specialty 
by  virtue  of  a  survey.  One  of  the  chief  ob- 
jects of  the  law  in  requiring  an  entry  to  be 
special  is  to  enable  the  surv^or  to  properly 
surv^  it  out  The  other,  and  the  only  other, 
object  of  specialty  In  entries  is  to  notify  sub- 
sequent enterers  of  the  locality  appn^rlated 
by  tbe  first  entry.  It  would  be  an  anomaly 
to  say  that  the  entry  must  be  sufficiently 
special  to  enable  the  surv^or  to  surv^  it 
out.  and  at  the  same  time  to  say  that  not- 
withstandli^  the  entry  Is  so  vague  that  the 
surveyor  cannot  properly  locate  It  yet  if 
he  disregard  his  duty,  and  assume  to  lay  it 
down  upon  a  particular  spot  In  violation  of 
the  law,  bis  unauthorized  and  illegal  act  Im- 
parts validity  to  the  entry  which  was  other- 
wiae  void.  The  object  or  thing  relied  upon 
for  f^edalty  must  be  deidguated  upon  tbe 
face  of  the  entry.  If  it  were  not  so,  the 
surveyor  conld  not  get  bis  directions  for 
surveying  the  entry  from  the  entry.  Snbse* 
quent  enterers  must  be  notified  of  the  loca- 
tion of  the  first  mtry  by  the  objects  called 
for  in  It  The  survey,  standing  alime,  does 
not  show  that  the  entry  calls  for  a  well- 
known  tract  of  land;  nor  can  It  impart 
notice,  In  law  or  in  &ct  of  the  location  of 
the  entry.  If  this  were  not  true,  there 
conld  be  no  such  thing  as  a  vague  entry 
after  survey,  and  titles  would  originate,  not 
with  the  entry,  or  grant  in  case  the  entry 
Is  not  special,  but  with  the  survey. 

In  Beid  v.  Dodson,  1  Tenn.  408,  Judge 
Overton  uses  this  langnage: 

'*It  ia  left  for  the  court  to  collect  the  gen- 
eral view  the  L^slature  had  in  requiring 
an  entry.  Now,  it  seems  to  me  that  the  in- 
tention of  the  L^islature  was  to  apprise  tbe 
surveyor  and  others  whore  the  land  lay,  so 
as  to  enable  the  surveyor  to  surv^  and  oth^ 
era  to  make  oitriea.  All  tiie  acto  of  the 
Legl^ture  respecting  the  an>ropriatIon  of 
vacant  lands  contemplate  the  idea  ttiat  as 
the  surveyor  was  directed  to  survey  the  old- 
est entry  first  the  Governor  would  issue  a 
grant  upon  the  first  survey  before  a  young- 
er one.  •  *  *  Tbe  Idea  of  the  law  Is 
that  the  aurveyor  shall  survey  all  entries, 
without  calling  on  the  oiteren  to  show  their 
claims.  *  *  *  It  thence  results  that  the 
entry  shall  be  special  to  enable  the  surveyor 
to  know  where  to  survey  It;  and,  if  others 
have  or  wish  to  make  ratries,  it  ought  to 
have  such  reasonaUe  spedalty  as  would  en- 
able them  to  steer  clear  of  It  and  to  call  on 
the  surveyor  to  run  It  out  first  so  as  to  be 
able  to  avoid  It  If  it  has  not  these  special- 
ties, it  ia  as  no  entry  at  all,  and  no  subse- 
quent enterer  ought  In  equity  to  be  aflCected 
by  it" 

In  tbe  same  case  Judge  Humphreys,  con- 
curring with  Judge  Overtcm,  speaking  to  tlie 
same  point  said: 

"Whether  an  entry  be  q>eclal  or  not  most 
depend  upon  the  entry  itaelf,  and  cannot  be 
nmde  better  or  wme  by  pand  proof  of  what 
the  entwer  intended.  It  is  a  mattw  of  law, 
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and  not  of  eTldence.  The  ground  of  all 
proof  respecting  the  calls  of  an  entry  must  be 
laid  In  the  entry.  The  entry  must  show  the 
place  called  for,  and  parol  or  other  proof 
will  be  received  to  show  that  the  place  In 
its  situation,  name,  etc.,  agrees  with  the 
cflllB  of  the  entry;  I  but,  where  an  entry  Is 
vague  and* uncertain,  proof  cannot  make  It 
good." 

The  same  doctrine  was  announced  In  Refd 
V.  Buford,  1  Tenn.  415,  and  Winchester  v. 
Gleaves.  3  Hayw.  213. 

The  first  enterer  acquires  his  equitable 
title  by  virtue  of  bis  entry.  A  vague  entry 
la  void,  and  Is  as  if  no  entry  had  been  made. 
A  grant  can  relate  only  to  an  equitable  title 
conferred  upon  the  enterer  by  virtue  of  a  spe- 
cial entry.  The  entry  Is  as  much  a  record 
as  the  grant,  and,  when  special.  Is  the  first 
link  in  the  paper  title.  But,  as  stated,  a  vague 
entry  Is  void,  and  It  Is  perfectly  maulfeet 
that  the  mere  act  ctt  the  surveyor  In  making 
an  unauthorized  survey  of  a  void  entry  can- 
not make  a  valid  contract  between  the  enter- 
er and  the  state  out  of  that  which  the  law 
has  declared  of  no  effect. 

There  Is  nothing  In  White  v.  Crocket,  3 
Hayw.  185,  Z>avIdBon  v.  Sbelton,  1  Overt.  74 
(also  reported  In  2  Overt.  2).  Talbot  v.  Mc- 
Gavock,  1  Terg.  271,  Brummett  v.  Scott,  4 
Heisk.  326,  Berry  v.  Wagner,  6  Lea,  S64, 
and  Henegar  t.  Matthews,  88  Tenn.  133,  14 
S.  W.  554,  contrary  to  the  view  expressed 
in  the  cases  last  (dted  above  and  herein. 
All  of  them,  whtch  bear  upon  the  subject 
are  In  eitire  accord.  Winchester  v.  Cleaves 
and  Hen^r  v.  Matthews  belong  to  another 
class  of  authority,  and  do  not  support  the 
IKToposltion  that  the  survey  of  a  vague  entry 
before  the  Issuance  of  the  first  grant  renders 
the  state's  first  grant  void.  The  surveys  and 
plats  referred  to  in  those  cases  are  not  the 
surv^  of  the  county  snrv^r  relied  upon 
by  complainant  in  this  case.  Henegar  v. 
.  Matthews  Involved  land  In  the  Hlwassee  dis- 
trict which  had  been  sectlonized  by  the  act 
of  1819,  requiring  that  a  base  line  be  laid 
down  connecting  two  dralgnated  points.  This 
was  a  survey  directed  by  public  law,  intended 
to  serve  the  purposes  of  the  public,  and  was 
properly  held  to  be  such  a  record  and  such  a 
public  act  that  a  call  In  an  entry  connecttng 
with  this  base  line  was  sufflclent  to  make  the 
entry  prima  fade  special.  To  the  same  ef- 
fect Is  Winchester  v.  Cleaves.  But  that  an 
elder  survey  of  the  elder  entry  establishes 
priority  in  favor  of  the  younger  grant  has 
never  been  held.  White  v.  Crocket,  3  Hayw. 
183;  Trousdale  t.  Campbell.  6  Hayw.  101; 
Terrell  v.  Murray,  2  Yerg.  384;  Trousdale 
V.  Campbell,  3  Yerg.  160 ;  'Donegan  v.  Taylor, 
6  Humph.  SOI. 

In  many  of  the  cases,  the  survey  Is  refer- 
red to  as  a  survey  of  the  entry;  but  as  a 
matter  of  law  and  of  constant  practice  the 
survey  was  for  the  grant  It  was  never  In- 
tended that  the  survey  could  alfect  the  status 
of  the  entry  In  any  degree.   It  need  not  be 


surveyed  at  all.  Smith  r.  Bocbannon,  2 
Tenn.  305.  But  usually  the  description  em- 
ployed in  the  entry  was  general,  calli:^  for 
well-known  objects,  natural  and  artificial, 
so  as  to  designate  the  locality  Int^ded  to  be 
appropriated  without  specific  referrace  to  Its 
boundaries.  And  In  sucAi  case,  before  the 
grant  could  Issue,  it  was  necessary  that  the 
general  locality  indicated  by  the  entry  should 
be  specifically  described,  so  as  to  definitely 
fix  the  boundaries  of  the  grant  But  the 
first  grant  cannot  be  defeated  by  extrinsic 
testimony,  except  by  showing  that  the  young- 
er grant  was  based  upon  an  older  qtedal 
entry.  Sevier  v.  Hill,  2  Tenn.  23;  Polk  v. 
Hill.  2  Tenu.  163,  note. 

By  the  acts  of  1784,  1786,  and  1789,  the 
liegLsIature  of  North  Carolina  provided  that 
the  second  enterer  might  have  his  warrant 
removed  from  the  tract  first  entered  and 
have  it  surveyed  upon  any  vacant  land  he 
might  be  able  to  find  and  obtain  a  grant  for 
the  land  surv^ed.  Nothing  was  said  in 
these  statutes  about  entering  the  land  to 
which  the  warrant  had  been  removed,  and  no 
provision  was  made  for  a  second  entry,  ex- 
cept, perhaps,  as  related  to  military  war- 
rants. But  by  Acts  1806,  c.  1,  H  7,  10, 
removed  warrants  were  placed  on  the  same 
footing  as  other  warrants.  White  v.  Crocket, 
3  Hayw.  183.  In  actual  practice  under  those 
statutes,  it  happened  that  second  raterers 
would  remove  thelv  warrants  to  the  same 
tracts  of  land,  and  the  question  soon  arose 
as  to  the  relation  betwem  the  grant  and  the 
first  survey.  It  was  determined  in  Ander- 
son V.  Cannon,  Cooke,  27,  in  1811.  and  the 
question  decided  there  has  been  regarded  as 
finally  settled.  Thfe  court  said : 

"Suppose  two  individuals  to  have  removed 
warrants,  and  each  in  search  of  land  oat  of 
which  to  have  them  satisfied.  G.  owns  one 
warrant  and  D.  the  other.  0.'8  is  surveyed 
on  the  1st  day  of  June,  1794,  D.'s  on  the  let 
day  of  July  following.  D.  obtains  his  grant 
the  Ist  day  of  October  in  the  same  year,  and 
G.  (Stains  his  the  15th  day  of  the  same 
month.  Both  these  surveys  and  grants  are 
for  the  same  piece  of  land.  A  contest  arises 
between  tb«n,  and  how  have  the  courts  de- 
termined? Uniformly  in  favor  of  D.,  the 
first  grantee.  Why?  Because  the  survey  la 
not  made  a  matter  of  record,  and  the  rea- 
sons which  would  favor  a  first  entry  do  not 
extend  In  favor  of  the  first  survey.  In  the 
case  of  grants  on  removed  warrants,  the  first 
grantee  has  been  considered  by  the  laws  of 
North  Carolina  as  having  the  title.  Still  I 
admit  some  Judges  have  even  doubted  this. 
In  the  Case  of  Shelby  and  Shannon,  on  a  mo- 
tion for  a  new  trial,  one  Judge  of  the  late  su- 
perior court  went  upon  the  ground  of  priority 
of  survey  In  giving  his  opinion.  Afterwards, 
upon  the  second  trial,  when  former  determi- 
nations upon  that  point  were  brougbt  to 
view,  he  changed  bis  opinion."  Thomas  v. 
Tankersly,  6  Cold.  165. 

In  Donegan  v.  Taylor,  6  Humph.  501.  tlie 
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direct  qnestlon  here  Involved  was  presented 
for  detRnulnation,  and  Judge  Reese,  speaking 
for  the  court,  said : 

"The  grant  of  nether  party  was  founded 
dlrectlf  on  an  Mitry,  but  In  each  case  upon 
stirvef  8  made  by  vlrtne  of  removed  warrants. 
Tbe  survey  of  the  yonnger  «rant  was  first 
made,  and  It  Is  urged  that  the  grant  and 
mrvey  relate  to  each  other  and  constitute 
OK  title  only.  If  this  be  not  so,  tbe  lessor 
of  the  philntllf  was  entitled  to  succeed  In 
the  trial  below,  by  operation  of  his  elder 
grant  The  only  relation  established  In 
North  Carolina  and  Tennessee  between  a 
^nt  and  any  Initiatory  act  cT  appropria- 
tion, wtai(^  has  been  held  to  overreach  the 
dder  grant  and  confer  better  title,  is  the 
relation  between  the  younger  grant  aud  the 
elder  legal  entry.  Such  effect,  from  the  be- 
^nnlng  of  our  land  system  to  the  present 
moment,  has  never  In  any  case  been  con- 
ceded by  our  courts  to  the  elder  survey.  No 
such  case  can  be  found  in  all  the  volumes  of 
Overton,  Cooke,  Haywood,  and  Peck,  during 
whkh  period  our  courts  were  filled  with  In- 
vestigation of  land  titles  in  every  part  of 
the  state,  and  during  which  our  peculiar  land 
s^tem  was  matured  and  authoritatively  set- 
tled. On  tbe  contrary,  It  has  been  expressly 
hdd  that  the  relation  contended  for  between 
tbe  grant  and  survey,  and  the  effect  claimed 
for  It.  do  not  exist" 

It]  3.  It  appears  from  the  record  that  a 
large  number  of  grants  of  5,000  acres  each 
were  Issued  to  Samuel  B.  Barrel!  after  the 
date  of  the  McEwen  checkerboard  system 
and  that  these  grants  were  procured  sub- 
stantially in  this  way :  Felix  Grundy  and 
John  and  F.  H.  Stump  entered  into  a  series 
of  contracts  by  which  the  Stumps  undertook 
to  locate,  enter,  and  procure  grants  of  land 
for  the  consideration  of  one  cent  per  acre, 
together  with  an  Interest  in  the  proceeds  of 
tbe  lands  when  sold.  Samuel  B.  Barrell,  of 
Boston,  was  also  Interested,  through  Grun- 
dy. In  the  sale  of  the  lands  that  the  Stumps 
might  locate,  and  to  facilitate  the  sale  It  was 
agreed  that  the  grants  should  issue  in  tbe 
name  of  Barrell.  All  of  the  lands  claimed 
by  tbe  complainants  In  this  case  are  covered 
by  grants  to  Barrell  which  are  older  in  date 
than  the  grants  to  McEwen,  but,  as  hereto- 
fore stated,  are  based  ui>on  younger  entries. 
The  Everitt  entry.  No.  4,217,  was  located  by 
John  Stump,  and  grant  No.  Q,194,  based 
thereon.  Issued  to  Samuel  B.  Barrell.  Stump 
also  located  the  Edmondson  entry,  which 
calls  for  the  Everitt  entry.  All  of  the  other 
entries  involved  In  this  litigation  call  for 
the  Edmondson,  either  directly,  or  through 
each  other,  so  that  the  location  of  tbe  Everitt 
entry  will  not  only  locate  tbe  Edmondson, 
but  the  remaining  three  entries  involved 
herein.  It  is  said  by  complainant  that  the 
Edmondson  entry.  No.  4,265,  must  be  special 
In  so  far  as  defendants  are  concerned,  be- 
cause Stump  was  the  agent  of  Barrell,  and 
located  the  Everitt  entry,  and  also  as  the 


agent  of  Mc^wen  located  Uie  Edmondson  en- 
try. Therefore  Barrell,  and  all  those  claim- 
ing under  him,  must  have  had  notice  of  the 
location  of  the  Edmondson  entry,  because  of 
the  knowledge  of  his  agent  Stump,  who  locat- 
ed both  It  and  the  Everitt  entry.  In  support  of 
this  contention  counsel  cite  Coal  Co.  v.  Scott 
supra.  In  tbat  case  J.  A.  Layne  located  the 
Dibrell  entry,  783,  and  also  the  Hatfield  entry, 
No.  2,315,  and  the  court  held  that,  Layne  being 
the  agent  of  Hatfield,  his  knowledge  would 
be  the  knowledge  of  Hatfield,  and  tbat  Hat- 
field could  not  complain,  nor  those  claiming 
under  him,  that  he  bad  no  knowledge  of  No. 
783.  So  it  Is  concluded  that  Stump,  having 
located  both  the  Everitt  and  Edmondson  en- 
tries, as  agcDt  of  Barrell,  could  not  be  heard 
to  say  that  be  did  not  know  of  the  location  of 
the  Edmondson  entry  when  he  procured 
grants  to  issue  Including  the  lands  appro- 
priated by  It. 

Tbe  defendants  reply  to  this  that  tbe  Ever- 
itt entry  was  not  properly  surveyed,  and 
that  Stump  could  not  be  charged  with  knowl- 
edge that  tbe  surveyor  would  mlslocate  tbe 
Everitt  entry,  and  therefore,  when  Barrell 
procured  his  grants  to  Issue,  be  did  so  upon 
the  assumption  tbat  tbe  checkerboard  system 
of  McEwen  would  be  surveyed  In  conformity 
to  Its  calls.  However,  this  does  not  meet  the 
Issue.  The  Everitt  entry  was  not  only  locat- 
ed by  Stump,  the  agent  of  Barrell,  but  the 
land  embraced  within  It  was  granted  to  Bar- 
rel! by  grant  No.  5,194.  All  of  the  entries 
and  grants  claimed  by  the  complainants  de- 
pend for  location  upon  the  Everitt;  and. 
If  the  case  of'  Coal  Co.  v.  Scott,  supra,  Is  to 
be  adhered  to,  tbe  defendants  cannot  dispute 
the  existence  and  location  of  the  entries  of 
complainant  dependent  upon  the  Everitt  en- 
try, because  Stump,  the  agent  of  Barrell, 
must  have  known  of  the  attempted  location 
of  the  Everitt  entry  before  the  Issuance  of 
grant  No.  6,194  thereon.  The  contract  be- 
tween Stump  and  Grundy  required  Stump, 
not  only  to  make  the  locations  and  see  tbat 
the  entries  were  properly  made,  but  also  to 
procure  the  issuance  of  grants  In  the  name 
of  Barrell. 

It  cannot  be  said  that  the  vesting  of  a  le- 
gal title  win  be  arrested  because  the  one 
about  to  receive  It  may  have  personal  knowl- 
edge of  facts  which  do  not  appear  in  the 
written  evidence  of  tbe  title.  Personal  knowl- 
edge of  a  subsequent  enterer  of  facts  which 
do  not  appear  In  the  face  of  the  first  entry 
cannot  determine  the  specialty  of  such  entry. 

This  Is  not  a  new  question  In  this  state. 
In  Reld  v.  Dodson,  supra,  'Dodsou's  entry 
was  located  by  Gen.  James  Robertson  as  tbe 
agent  of  Mabane.  Reld's  entry  was  dated 
December  20,  1783,  and  was :  "Capt.  Jesse 
Reid,  transferred  to  Guilford  Dudley  Reld, 
enters  3,840  acres  of  land  lying  on  Little 
Harpetb,  begiimlng  above  Absalom  Tatum's 
line  and  up  said  river  on  both  sides."  Dod- 
son bad  tbe  oldest  grant  founded  upon  the 
youngest  mtry.   It  waa  In  proof  that  Qen. 
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James  Robertson,  who  located  tbe  youngest 
entry  so  as  to  Interfere  with  Refd's  entry, 
knew  where  Tatum's  claim  lay.  This  knowl- 
edge upon  the  part  of  Robertson,  who  acted 
as  the  agent  of  Mabane  In  making  the  loca- 
tion of  the  younger  entry,  was  urged  upon 
the  court  as  sufficient  to  supply  any  lack  of 
notoriety  found  In  the  calls  of  the  first  en- 
try. Dickinson  &  Orundy  presented  the  ques- 
tion for  the  plaintiff,  and  Beck,  Campbell, 
Haywood  &  White  represented  the  defend- 
ant Speaking  to  this  point,  Judge  Overton 
said: 

"But  It  is  urged  that,  If  the  entry  should 
be  esteemed  Insufficient,  the  same  end  Is  ob- 
tained by  the  notice  whi(A  the  defendants' 
locator  had.  I  entirely  agree  with  the  argu- 
ment of  defendants'  counsel  in  this  respect 
that  the  courts  of  law  have  gone  far  enough 
In  permitting  an  entry  to  Impeach  a  grant 
I  might  say,  too  far;  but  the  law  Is  con- 
flldered  otherwise.  The  act  has  prescribed 
Vhat  this  notice  shall  be,  an  entry,  and  we 
are  not  authorized  to  admit  a  substitute. 
In  equity  In  some  cases,  and  on  caveats,  it 
Is  done,  bat  even  then  with  great  care.  The 
last  entry  of  the  defendant  supersedes  the 
first;  and  It  must  therefore  be  thrown  out 
of  the  case." 

Judge  Campbell  said  upon  the  same  point : 

'The  entry  should  be  special  on  the  face 
•of  It,  and  did  not  seem  to  him  tiiat  this  en- 
try was  BO ;  if  tbe  entry  is  not  special,  the 
oldest  grant  must  prevail." 

Judge  Homphr^  said : 

"Proof  of  notice,  except  from  the  face  of 
the  entry,  cannot  be  received,  in  a  court  of 
law.  The  entry,  being  a  matter  of  record, 
can  only  be  resorted  to  on  the  ground  of  no- 
tice." 

The  same  point  was  raised  In  B^d  v.  Bn* 
ford,  1  Tenn.  418,  and  the  judges  determined 
it  the  same  way.  A  strong  case  upon  this 
point  is  Winchester  v.  Oleaves,  supra.  Win- 
chester's entry  called  to  begin  at  James  Rob- 
ertson's southwest  corner  on  the  section 
line.  Winchester's  entry  was  placed  on  the 
general  plan  of  the  township,  and  shown 
Qpon  the  plat  as  beginning  at  Record's  south- 
west corner  In  the  section  line.  The  general 
'  plan  showed  precisely  the  spot  claimed  by 
Winchester  which  his  entry  covered ;  but, 
as  stated,  bis  entry  called  for  James  Bobert- 
Bon's  Bonthweat  comer,  whereas  It  was  plot- 
ted on  tbe  map  as  beginning  on  Becord's 
aouthvrest  comer,  which  was  the  correct  lo- 
cation. Oleaves  and  his  locator  both  knew 
of  the  mistake  In  Wlncbester's  entry  in  call- 
ing for  Bob«rtBon*a  comer,  Instead  of  Bec- 
ord's^ and  tii^  admitted  la  th^  testimony 


that  it  was  because  of  this  mistake  that 
Gleares  made  his  entry  upon  the  same  place. 
It  was  urged  upon  the  court  that  parol  evi- 
dence of  the  knowledge  of  Gleaves  of  the 
survey  of  Winchester's  entry  a&  shown  by 
the  general  plan  should  be  admitted  for  the 
purpose  of  establishing  actual  knowledge 
upon  his  part  of  the  correct  location  of  Win- 
chester's entry.   The  court  said: 

"Tlilrdly,  as  to  extrinsic  testimony  to  add 
to  or  alter  an  entry,  this  court  Is  clearly  of 
opinion  that  no  such  testimony  ought  to  be 
received.  The  secret  and  unexpressed  inten- 
tion of  the  locator  cannot  indicate  to  subse- 
quent locators  the  land  meant  to  be  appro- 
priated, so  as  to  affect  their  conscience  with 
unfairness,  should  they  attempt  to  appropri- 
ate the  same  lands  which  the  other  contem- 
plated. 

"Fourthly,  personal  notice  Is  not  such  as 
the  law  prescribes.  It  has  directed  an  entry 
for  that  purpose,  which  is  tbe  same  thing, 
In  effect,  as  to  say.  You  shall  give  a  notice 
in  writing.  It  would  Introduce  the  danger  to 
be  apprehended  from  parol  proof  of  notice, 
and  defeat  tbe  main  purpose  of  the  Legisla- 
ture, if  tbe  latter  were  to  be  received  as  suf- 
fident." 

To  the  same  effect  is  Orals      Folk,  8 

Yerg.  249. 

The  land  system  of  this  state  is  very  com- 
plicated and  very  artificial.  It  has  been 
matured  by  decisions  of  this  court  constru- 
ing the  various  legislative  enactments  upon 
which  it  is  founded,  and  at  this  time  we 
are  not  permitted  to  indulge  In  a  course  of 
reasoning  of  our  ovm,  independent  of  the 
rules  established  by  the  early  cases.  Few 
questions  respecting  titles  are  now  res  In- 
tegra. The  foundation  of  tbe  structure  tias 
been  laid,  and  Its  superstructure  built  up 
almost  altogether  by  the  cases  to  be  found 
from  1  Tennessee  Beports  down  to  and  in- 
cluding Yerger's  Reports.  This  system,  in  Its 
particular  application,  belongs  almost  exclu- 
sively to  tbe  past  and  to  unsettle  it  now,  or 
In  the  least  shake  or  disturb  any  doctrine 
aCFectiug  the  titles  to  land,  would  produce 
unspeakable  disaster.  The  bolding  In  Coal 
Co.  V.  Scott,  supra,  contrary  to  the  cases 
above  cited,  is  not  supported  by  tbe  citation 
of  any  authority,  and  none  has  been  found 
by  us. 

Other  questions  were  disposed  of  orally. 
The  decree  of  tbe  chancellor  Is  reversed  as 
to  all  of  the  defendants  except  defendant 
Pearson,  and  is  affirmed  as  to  him.  Com- 
plainant will  pay  three-fourths  of  the  costs 
of  the  appeal,  and  defendant  Pearson  one- 
fourth.  Tbe  case  la  remanded  for  further 
proceedinga. 
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FRBSOCXrC  €t  iL  T.  DT7N0AN  it  aL 
(Sopreme  Court  of  Tennessee.   Jane  20,  1912.) 

1.  GontfTiTUiiOHAi.  Law  (I  26*)— Lkoiblativb 

FOWEB»— Natubk  akd  Scopk. 

Tbe  Lestslatare  lias  all  lefidatiTe  power 
not  probibited  hj  the  Conatitution  of  the  United 
States  or  of  this  state  either  exprMvIj  or  by 
necessary  and  fair  implication. 

[Ed.  Kote. — For  other  cases,  see  Constitatlonal 
Uw,  Cent.  Dig.  {  80;  Dec.  Dig.  {  26.*] 

1  CoasnrnnoirAL  JjAW  ttlB*)— GoiraiBUo- 

TION  or  ObKSTITDTIONAirPBOTISIOnB— CON- 
BTBinKa  iNOTBtTHENT  AB  A  WhOUE. 

If  a  clause  of  tbe  state  Constitution  by  It- 

kU  is  of  doabtfal  import,  tbe  vltole  InBtrument 

abonkl  be  examined  to  ascertain  the  true  intent 

of  the  danse  in  question. 
[Ed.  Note.— For  other  cases,  see  Constitatlonal 

Law,  Cent.  Dig.  |  8;  DecTDig.  |  10.*] 

&  CowmTPTioNAit  Law  d  16*)~Gonbi]iuo- 

TION  or  GonUTITU  riONAL  FBOVISIOKfr— IN- 

niiT. 

Hie  obieet  of  construction  of  a  Constitotion 
is  to  glTe  effect  to  the  Intent  of  the  people  adopt- 
ing it.  bat  this  intent  most  be  found  in  the  in- 
fltniment  itself,  and  it  is  presamed,  uoless  ex- 
tmiaation  of  the  instrament  demonstrates  other- 
vise,  that  language  has  been  employed  with 
snflicient  predsion  to  convey  the  meaning  in- 
tended. 

[EJd.  Note.— For  other  cases,  see  Constitutional 
Uw.  Cent  Dig.  81  12,  16;  Dec  Dig.  8  16.*] 

4.  OOHHTITUTIOWAL  LaW  ({  23*)— COHSTBVO- 

noN— Rbtboactiti  Opebatioh. 

Oonstitntions  should  be  construed  to  operate 
pn^ectiTdy  unless  clearly  Intended  to  have  a 

retrospective  effect. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  S  20;   Dec.  Dig.  S  23.*] 
B.  OOKSTTTDTIONAL  I/AW  ({  14*)— CONaTBUO- 

noN  or  CoirsnTunoifAL  Pbotibiohb— Ih- 

mCATIORB. 

fRie  powers  conferred  by  the  Constitution, 
as  well  as  restraints  on  inherent  power,  may  be 
rapported  by  sach  implications  as  are  necessary 
to  ^To  effect  to  the  int»it  of  the  people,  bat  in 
drawing  Implications,  the  whole  instrament 
■mist  be  eouidered,  and  no  implication  of  in- 
tention with  respect  to  one  part  of  the  instra- 
ment can  be  justified  which  does  violence  to  a 
^ainly  expressed  intention  in  another  put. 

(Ed.  Note.— For  other  cases,  see  Constitutional 
Uw,  Cent  Dig.  t  11;  Dec  Dig.  {  14.*] 
ft.  CommsB  (I  89*)— OovEBiniiHT  akd  Om- 

CEHB— COWBTITDTIOWAL  AND  STATDTOKT  PBO- 
VIBtOnB. 

Although  the  Constitution  of  1870  does  not 
expressly  mention  the  quarterly  county  court,  it 
impliedly  recognises  and  continues  it  by  article 
7. 1  1,  proviffing  for  tbe  election  in  each  county 
of  a  coroner  and  ranger  by  the  justices  of  the 
peace,  and  section  2,  providing  that  vacancies  in 
tbe  office  of  sheriff,  etc.,  shall  be  filled  by  the  jus- 
tices, which  powers  can  be  performed  by  tbe 
Justices  only  when  assembled  in  tbe  body  known 
u  the  quarterly  county  court,  and  by  article  11, 
I  17.  providing  that  no  county  office  created  by 
tiie  I^egislature  shall  be  filled  otherwise  than  by 
tbe  people  or  the  county  court,  and  it  cannot 
be  deprived  of  ite  constitutional  powers  by  the 
L^sutDTe,  but  the  Constitution  did  not  im- 
pliedly confer  on  that  court  all  of  the  extensive 
governmental  and  administrative  powers  tfaere- 
tofore  conferred  on  it  by  tbe  Legislature,  and 
such  powers  may  be  taken  away  by  the  Legisla- 
ture, and  hence  Priv.  Acts  1911,  c  237,  provid- 
iag  for  a  county  commission  in  oertein  counties 
inth  substantially  all  the  powers  and  functions 
af  the  quarterly  county  court  except  those 


Bpecifioally  mentioned  In  the  Constitution,  Is  not 
invalid  as  deprlvii^  that  court  of  ite  constitu- 
tional powers,  especially  In  view  of  article  11, 
I  9,  providing  that  the  Legislature  may  vest 
such  powen  in  courts  of  justice  with  regard  to 
private  and  local  affairs  as  may  be  apedient, 
[Ed.  Note.— For  oAer  eases,  see  Gonnties,  Dee. 
Dig.  I  39.*]  ' 

7.  CONariTOTionAi.  Law  ({  24*)— Cohbtruo' 
•nov  or  CoHsnximonAL  Pbotibiohs— Ooif- 
srauiNG  WITH  RxnEBiKCB  TO  Exxsnna 
Laws. 

The  rule  of  construction  that  a  Constitatlon 
assumes  the  existence  of  a  well-understood  sys-' 
tem  of  government  which  is  to  remain  in  force 
and  be  administered  under  the  limitations  and 
restrictions  imposed  by  the  Constitution  can  be 
resorted  to  only  in  interpreting  the  words  em> 
ployed  to  express  such  limitations  and  restrio- 
tiona,  and  cannot  be  used  to  import  into  the 
Constitution  the  existing  system  of  government 
unless  some  provision  In  tiie  instrument  Itself 
would  foil  of  ite  purpose  unless  supported  by 
such  an  implication. 

[Sd.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  H  21-29;  Dec  Dig.  1  24.*]  . 

8.  CounTiBB  (i  24*)  —  GoNnrnmoNAL  ahd 
Btatdtobt  PBoviBioira— "Coustt  Om- 

OBBB.'* 

Priv.  Acte  1911,  c.  237,  |  8,  authorizing  the 
county  commission  thereby  created  to  appoint  a 
jail  physician,  superintendent  of  the  oountx 
morgue,  etc.,  does  not  violate  Const  art.  11,  f 
17,  providing  that  no  county  office  created  bj 
the  Legialature  sfaall  be  filled  otherwise  than  by 
the  people  or  tbe  county  court  since  the  appoin- 
tees specified  In  that  section  are  not  county  offi- 
cers but  mere  employes. 

[Ed.  Note.— For  other  cases,  see  Oounties, 
Cent.  Dig.  S  24;  Dec  Dig.  jS.*  . 

For  other  definitions,  see  Words  and  nurases, 
vol.  2,  pp.  1663-1686.] 

9.  COUNTUGS  (J  24*)— OOVBRNHXNT  AHD  OfFI- 

OEBS— GoNanrunoNAi.  and  STATtrroBT  Pbo-. 

VISIONS. 

Priv.  Acte  1911,  e.  237,  H  16,  24,  authoris- 
ing a  county  commission  created  by  uiat  act  to 
fill  vacancies  in  the  board  of  commissioners  or 
in  tbe  positions  which  it  Is  authorized  to  fill, 
does  not  violate  Const  art  11.  |  17,  providing 
that  no  county  office  created  by  the  Legislature 
shall  be  filled  otherwise  than  by  tiie  people  or 
the  county  court  in  view  of  artide  7,  8  4,  pro- 
viding that  the  filling  of  all  vacancies  not  otbep- 
wise  directed  or  provided  by  -tiie  Constitution 
shall  be  made  In  such  manner  as  the  Li^i^tnre 
may  direct 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  I  24 ;  Dec.  Dig.  8  24.*] 

Appeal  from  Chancery  Court,  Shelby 
County;  Francis  Fentreaa,  Chancellor. 

Action  by  H.  P.  Prescott  and  others 
against  J.  B.  Duncan  and  others.  From  the 
decree,  complainants  appeal.  Afllrmed. 

Fltzhugb  &  Biggs  and  O.  J.  McSpadden, 
for  complainants.  Oarutben  Swing,  Wright 
&  Wright  W.  A.  Percy,  and  B.  Lee  Bartels, 
for  defendants. 

LANSDBN,  J.  The  complalnante  Prescott 
and  Powell  are  members  of  the  board  of 
turnpike  commlBSioDers  ot  Shelby  county, 
and  the  complainant  Fletdi«  Is  bookkeeper 
of  tbe  board  upon  a  salary,  and  aa  audi  and 
as  taxpayers  and  dUsena  they  file  this  bill 
In  tbe  Second  chancery  court  at  Memphis 
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to  Impeacb  (^pter  237  of  the  Acts  of  1911 
as  UDConstitutlonal  and  void.  The  defend- 
ants, John  B.  Duncan,  Hayden  H.  McKay, 
and  B.  W.  Hale,  are  membors  of  the  Shelby 
county  commlasion  created  by  the  act  assailed. 
It  Is  alleged  that  the  complainants  were  forci- 
bly deprived  of  tiieir  office  by  the  defendants 
who  have  usurped  the  functions  and  dnties  of 
the  board  of  workhouse  commissioners,  board 
of  turnpike  commissioners,  the  county  board 
of  health,  and  the  board  of  poorhonse  com- 
missioners of  Shelby  county,  as  well  as  the 
dnties  and  functions  of  the  county  court  of 
said  county,  and  that  they  are  proceeding  to 
make  contracts  ft>r  the  county  and  to  expmd 
under  the  act  assailed  large  sums  of  money 
to  the  detriment  of  the  complainants  and 
otlier  taxpayers  of  the  county.  The  bill  was 
demurred  to;  the  demurrer  raising  the  ques- 
tion that  the  act  under  which  the  defendant 
are  claiming  office  and  proceeding  to  do  the 
things  charged  In  the  bill  Is  a  valid  and  con- 
stitutional enactment  The  case  was  heard 
before  the  Honorable  Francis  Fentress, 
(diancellor  of  Division  No.  2  in  whose  court 
the  bill  was  filed,  and  the  Honorable  F.  H. 
Helskell,  chancellor  of  Division  No-  1,  sit- 
ting together,  who.  In  separate  written  opin- 
ions, held  the  act  to  be  constitutional.  From 
this  decree,  the  complalnante  have  appealed 
and  assigned  errors. 

The  first  error  assigned  is  that  the  act  In 
substance  takes  away  from  the  county  court 
practically  all  of  Its  functions  as  the  admin- 
istrative agency  of  the  county,  and  especial- 
ly as  to  turnpikes,  the  workhouse,  the  county 
health,  the  poor,  and  the  poorboose  commis- 
sioners, the.  election  of  county  officers.  In- 
cluding the  workhoTise  commissioners,  turn- 
pike commission,  members  of  the  board  of 
health,  and  members  of  the  poorhouse  com- 
mission, ejection  of  the  subordinate  officers 
of  the  county,  purchasing  of  county  supplies, 
and  the  control  of  the  county  finances,  con- 
trol of  the  county  buildings.  Including  the 
courthouse,  the  control  of  thie  dirt  roads  of 
the  county  worked  by  convicts.  Including  re- 
pairing and  building  county  turnpikes,  the 
approval  of  the  bonds  of  the  county  officers, 
the  making  and  signing  of  contracts  for  the 
county,  and  for  county  purchases  and  dis- 
bursements of  county  revenue,  which  in- 
cludes substantially  all  of  the  duties  and 
functions  of  the  county  court,  except  the 
levying  of  taxes,  electing  a  coroner  and 
ranger,  and  filling  the  vacancies  In  county 
offices  in  certain  contingencies  provided  by 
the  Constitution  and  not  covered  by  the  act 

The  second  assignment  is  that  the  act  is 
unconstitutional  because  it  authorizes  coun- 
ty officers  created  by  the  Legislature  to  be 
elected  by  the  commissioners,  thereby  violat- 
ing section  17  of  article  11  of  the  Constitu- 
tion which  provides  that  "no  county  office 
created  by  the  Legislature  shall  be  filled, 
otherwise  than  by  the.  people  or  the  county 
court" 


The  title  of  the  act  In  question  is: 

"An  act  to  create  a  board  of  county  com- 
missioners In  counties  having  a  population 
of  190,000  or  more  according  to  the  federal 
census  of  1910,  or  any  subsequent  federal 
census;  to  provide  for  their  election,  qnall- 
ficatlon  and  removal ;  and  to  prescribe  their 
duties  and  fix  their  compensation." 

The  act  Is  too  voluminous  to  be  set  out  in 
full  in  this  opinion!  and  the  following  synop- 
sis of  Its  contents  is  tsikea  from  the  brief  of 
counsel  for  complainants: 

"The  first  section  of  the  act  creates  a 
board  of  county  commissioners,  provides  for 
their  first  election,  and  fixes  their  term  of 
office. 

"The  second  section  provides  for  the  qual- 
ification of  the  board  of  commissioners ;  that 
two  of  said  commissioners  shall  at  the  time 
of  their  election  redde  out  of  the  corporate 
limits  of  the  county  seat,  while  the  other 
members  may  be  a  resident  within  the  cor- 
porate limits  of  the  county  seat,  that  no 
member  of  the  county  court  shall  be  eligible 
as  a  member  of  the  commission. 

"The  third  section  vests  the  board  of  com- 
missioners with  all  the  powers  and  duties 
now  vested  In  or  imposed  upon  the  work- 
house commission,  turnpike  commission, 
county  board  of  health  and  the  poorhouse 
commission. 

"The  fourth  section  abolishes  the  above- 
mentioned  commissions  and  Iwards  and  vests 
the  duties  of  the  same  In  the  board  of  com- 
missioners.  •    •  • 

"The  seventh  section  divides  the  work  of 
the  board  Into  three  departments,  to  wit: 

"(1)  The  department  of  workhouse  and 
turnpike  roads. 

"(2)  The  department  of  county  health. 

"(3)  The  department  of  purchasing  and 
finance. 

"The  eighth  section  vests  In  the  board  the 
authority  to  appoint  or  elect: 

"(a)  Jail  physician  or  county  health  of- 
ficer. 

"(b)  Superintendent  of  county  morgue 

"(c)  Superintendent  of  emergency  hospital. 

"(d)  Physldan  in  charge  of  the  poor  and 
Insane  asylum  and  workhouse. 

"(e)  Jail  engineer. 

"(f)  Courthouse  janitor. 

"(g)  Courthouse  engineer. 

"(h)  Courthouse  electrician. 

"(1)  Courthouse  policeman, 

"(j)  Night  watchman,  and 

"(k)  'Such  subordinate  help  as  may  be 
necessary  in  order  to  proper^  conduct  the 
affairs  of  the  coimty  which  are  under  this 
act  committed  to  their  supervision  and 
charge.' 

"  'The  board  of  commlsBloners  is  likewise 
authorized  to  fix  the  compensation  of  the 
officers  enumerated,  as  well  as  the  subordi- 
nate help,  but  as  to  the  enumerated  officers 
a  maximum  salary  per  annum  Is  provided 
by  this  section.  The  board  la  given  anthori- 
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tj  to  ranove  any  ofilcer  at  any  time,  with-' 
oot  canae,  or,  as  exprened  In  tbe  act,  at 
tbeir  '^iU  and  pteaaore." ' 

'^Ua  section  alao  anthorlaes  the  payment 
of  aalariea  by  warrants  drawn  on  tbe  county 
tnisteei  signed  by  the  ctaalrman  and  secre- 
tary of  Oie  commission.  It  Is  tben  provided 
ibat  *none  of  aald  officers  shall  be  paid  or 
recelre,  directly  or  todlrecUy.  any  further  or 
greater  compensation  than  that  above  pro- 
Tlded.  Idvlnr  in  dwelUnga  provided  by  tbe 
oonnty  or  tbe  commissioners  shall  not  be 
treated  as  receiving  additional  compensa- 
tion.' 

**Sectlon  9  makes  it  a  felony  for  any  of  tbe 
oomml8Bi<mers  or  officers,  or  any  subordinate 
officer  or  employ^  of  the  commission,  to  ac- 
cept directly  or  Indirectly  any  moneys  other 
than  that  stipulated  for  performiiy;  tbe  du- 
ties of  the  office. 

"Section  10  provides  that  no  commlssIoQer 
or  officer  named,  or  any  subordinate  or  reft- 
Qlar  employ^  of  the  commission  shall  be  con- 
nected with  any  contract  with  the  county  or 
commission,  and  that  a  violation  of  the 
same  sball  be  a  felony. 

"Section  11  provides  that  no  contract  sball 
be  awarded  by  tbe  board  of  comnilssloners 
to  any  person  who  shall  be  related  in  the 
third  d^ree  to  any  one  of  the  commlsslon- 
ets. 

"Section  12  defines  tbe  duties  of  tbe  chair- 
man of  the  commission  and  (barges  bim 
with  the  purchasing  of  all  supplies  for  the 
various  departments,  gives  to  him  special 
care  and  custody  of  the  courthouse  and  all 
employs,  as  well  as  tbe  books  of  the  com- 
mission, and  the  title  of  'commissioner  of 
purchasing  and  finance.' 

"Section  13  makes  It  the  duty  of  the  com- 
missioner of  connty  health  to  have  charge 
of  tbe  healtb  department  of  tbe  county,  tbe 
poor,  and  tbe  Insane  asylum,  the  county 
morgoe,  tlie  emergency  hospital,  the  health  of 
the  prisoners  in  the  county  jail,  and  the  spe- 
cial supervision  of  all  employes  In.  the  health 
department 

"Section  14  gives  to  the  other  commissioner 
the  title  'commissioner  of  the  department  of 
workhouse  and  turnpike  roads'  and  devolves 
upon  blm  general  supervision  over  the  dirt 
roads  of  tbe  connty  worked  by  tbe  convicts, 
the  building  and  repairing  of  all  turnpikes, 
the  foU  cbai^  of  all  em]>loyte  In  tbe  depart- 
ment, and  requires  of  him  all  duties  now  re- 
quired of  the  workbouse  superintendent  and 
the  superintendent  of  turnpikes. 

"Section  15  provides  for  the  assignment 
of  tbe  commissioners  to  the  respective  de- 
partments. 

*'Sectl(ni  16  applies  to  vacancies  occurring 
in  tike  board  of  commissioners,  and  vests  the 
ranaining  commisslonerB  with  power  to 
elect  a  commissioner  to  fill  such  vacancy 
*wtao  ahaU  bold  office  during  the  unexpired 
term.*  In  tbe  event  of  a  tie  vote,  It  Is  pro- 
vided that  tbe  duties  of  the  vacant  office 


shall  be  Imposed  iqwn  and  dlsdauged  by  the 
other  commissioners.   •   •  • 

"Section  18  provides  that  'every  officer* 
authorized  to  be  elected  by  the  board  of 
commissioners  shall  be  nominated  by  the 
commissioner  In  whose  departmoit  such  of- 
ficer belongs,  and  that  no  such  officer  shall  b« 
elected  by  tbe  board  exc^  on  such  nomina- 
tion by  such  commissioner.  It  further  pro- 
vides that  if  the  commissioner  shall  fall  for  30 
days  to  nominate  such  officer,  then  any  mem- 
ber of  the  board  shall  have  a  right  to  make  a 
nomination,  but  limits  the  right  of  the  board 
as  far  as  an  election  Is  concerned  to  the  nom- 
ination so  made. 

"Section  19  authorizes  the  commissioners 
to  fix  tbe  amount  of  bonds  and  method  of 
approval  required  'of  all  elective,  appointed, 
or  suliordlnato  officers,'  and  that  such  bonds 
must  be  made  by  a  surety  company  doing 
business  in  tbe  state  and  connty. 

"Section  20  denies  to  any  commissioner 
during  the  term  for  which  he  la  elected  or 
apiwinted  to  accept  any  other  office  under 
tbe  county,  or  state,  or  municipality.  *  *  * 

"Section  26  makes  it  a  misdemeanor  for 
any  candidate  for  the  office  oi  conunlssloner 
to  directly  or  Indirectly  give  or  promise  any 
person  or  persons  any  office,  profit,  or  any- 
thing of  value  for  the  purpose  of  Influencing 
or  obtaining  the  political  influence,  aid,  or 
vote  of  such  person  or  persons.   *   *  * 

"Section  28  provides  for  the  preparation 
of  a  budget  to  be  submitted  to  the  county 
court  in  order  that  the  county  court  may 
determine  tbe  amount  of  taxes  that  may  be 
necessary  to  levy. 

"Section  29  provides  for  an  audit  of  the 
books  of  the  commissioners  annually. 

"Section  30  provides  for  the  removal  by 
recall  of  any  commissioner.  •   •  • 

"Section  32  provides  that  all  acte  incon- 
sistent with  and  in  conflict  to  this  act  be  re- 
pealed." 

The  county  court  existed  in  this  state  prior 
to  the  ad<^ptlon  of  the  Constitution  of  1796. 
After  tbe  adoption  of  that  Instrument,  the 
Legislature  passed  a  number  of  acte  relative 
to  the  county  courts,  conferring  upon  them 
tbe  duty  of  keeping  and  maintaining  the 
courthouse  and  prison,  of  performing  all 
kinds  of  public  aud  connty  business,  fixing 
the  day  for  the  election  of  coroners  and  ran- 
gers, providing  for  the  keeping,  reading,  and 
signing  of  tbe  minutes  of  their  proceedings, 
conferring  upon  it  tbe  power  to  appoint  trus- 
tees of  the  various  county  academies  and 
commissioners  for  the  towns  of  their  re- 
spective counties,  power  to  appropriate  pub- 
lic money  for  certain  county  purposes,  power 
to  levy  taxes,  to  build  courthouses  and  jails 
or  to  repair  tbem.  power  to  erect  poorhouses, 
appoint  commtsslonera  to  look  after  the  same 
and  levy  taxes  for  their  maintenance,  power 
to  grant  licenses  to  persons  to  erect  gates 
across  public  highways,  power  to  supervise 
and  control  roads  and  ferries,  to  take  bonds 
of  county  officers,  and  many  others  of  the 
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like.  In  Bbort.  up  to  and  after  the  adoption 
of  the  Conetltntlon  of  1870,  a  quarterly  covm- 
ty  court  was  the  only  local  adminlstxatlTe 
authority  recognized  by  our  CoDBtltntlon  and 
laws.  The  Constitution  of  1834  In  section  1 
of  article  11  provided^  "All  laws  and  or- 
dinances now  In  force  and  use  In  this  state 
not  Inconsistent  with  this  Constltntion  shall 
continue  In  force  and  use  until  they  shall 
expire,  be  altered  or  repealed  by  the  Legis- 
lature," and  section  402  of  tbe  Code  of  1858 
provided,  "Every  county  Is  a  corporation,  and 
the  Justices  In  the  county  court  assembled 
are  the  represraitfttives  of  the  coun^  and  au- 
thorized to  act  for  IL" 

With  this  state  of  affairs  existing  over  a 
long  series  of  years,  the  Constitution  of  ISTO 
was  adopted  containing  the  following  refer- 
ence  to  Justices  of  the  peace  and  county 
courts.  Section  SQ'ot  arttele  2  provides: 

"No  appointment  in  the  mllltla,  or  to  the 
office  of  Justice  of  the  peace  shall  be  con- 
^ered  a  lucrative  office,  or  operate  as  a  dis- 
qualification to  a  seat  In  either  house  of  the 
General  Assembly." 

Section  1  of  article  6  provides: 

"The  Judicial  power  of  the  state  shall  be 
vested  in  one  Supreme  Court,  and  in  such 
drcoit,  chancory  and  other  inferior  courts  as 
the  Legislature  shall  ttom  time  to  time  or- 
dain and  establish;  In  the  Judges  thereof, 
and  in  Justices  of  the  peace.  The  Legiada- 
tnre  may  also  vest  such  Jurisdiction  in  oor* 
poration  courts  as  may  be  deemed  neces- 
sary. Courts  to  be  holden  by  Justices  of  the 
peace  may  also  be  established." 

Section  15  of  article  6  iwovides: 

"The  dlff^ent  counties  of  this  state  shall 
be  laid  off,  as  tiie  Gmoral  Assembly  may 
direct,  Into  districts  of  convenient  size,  so 
that  tile  whole  number  in  each  county  shall 
not  he  more  than  twenty-flve,  or  four  for 
every  one  hundred  sauare  miles.  There 
shall  be  two  Justices  of  the  peace  and  one 
constable  elected  in  each  district  by  the 
Qualified  voters  therein,  except  districts  in- 
cluding coun^  towns,  which  shall  elect  three 
Justices  and  two  constables.  The  Jurisdic- 
tion of  said  officers  shall  be  co-extenslve  with 
the  county.  Justice  of  the  peace  shall  be 
elected  for  the  term  of  six;  and  constables 
for  the  term  of  two  years.  Upon  removal  of 
either  of  said  officers  from  the  district  in 
which  he  was  elected,  his  office  shall  become 
vacant  from  the  time  of  sudt  removal.  Jus- 
tices of  the  peace  shall  be  commissioned  by 
the  Governor.  The  Legislature  shall  have 
power  to  provide  for  the  appointment  of  an 
additional  number  of  Justices  of  the  peace  In 
Incorporated  towns." 

Section  1  of  article  7  provides : 

"There  shall  be  elected  in  each  county,  by 
the  qualified  voters  therein,  one  sheriff,  one 
trustee  and  one  register;  the  sheriff  and 
trustee  for  two  years,  and  the  r^;lster  for 
four  years.  But  no  person  shall  be  eligible 
to  the  office  of  sheriff  more  than  six  years 
in  any  term  of  eight  years.   There  shall  he 


elected  for  each  county  by  the  Justices  of 
the  peace,  one  coroner,  and  one  rangw  who 
shall  hold  their  office  for  two  years;  said 
officer  shall  be  removed  for  malfeasance,  or 
neglect  of  duty,  in  such  manner  as  may  be 
prescribed  by  law." 

Section  2  of  article  7  provides: 

"Should  a  vacancy  occur,  subsequent  to  an 
election.  In  the  office  of  sheriff,  trustee  or 
register,  it  shall  be  filled  by  the  Justices;  if 
in  that  of  the  clerks  to  be  elected  by  tbo 
people,  it  shall  be  flUed  by  the  courts;  and 
the  pwson  so  appointed  shall  continae  in. 
office  until  his  successor  shall  be  dected  and 
qualified;  and  such  office  sliall  be  filled  by 
the  qualified  votrn  at  tbe  first  election  Cor 
any  of  the  county  offlcos." 

Section  9  of  article  11  provides; 

"The  Legislature  shall  have  the  rls^t  to 
vest  such  powers  In  the  courts  of  Justice* 
with  regard  to  private  and  local  affairs,  as 
may  be  expedient." 

Section  17  of  article  11  provides: 

"No  counfy  office  created  by  tin  L^tala- 
tnre  shall  be  filled  otherirtae  than  by  the 
people  or  the  county  court" 

The  ffiiBt  article  to  the  schedule  of  tiie  Oaa- 
stitntion  of  17M  is  as  follows : 

"(1)  That  no  InconvoilenGe  may  arise  from 
a  diange  of  the  temporary  to  a  permanent 
state  gavernmoit.  It  is  declared,  that  all 
rights,  actions,  prosocutlons,  claims  and  con- 
tracts, as  well  aa  indJvlduala  as  of  bodies 
corporate^  shall  continue^  as  If  no  duange 
had  takm  place  in  the  administration  of 
govwnmoit." 

The  sdiedule  ot  the  ConstUatlon  of  1834 
in  the  BXBt  artide  provided: 

"That  no  inconvenienoe  may  arise  from  a 
change  of  the  Constitution,  it  is  declared, 
that  all  offlt^rs,  dvil  and  milltair,  shall 
C(mtinue  to  hold  their  offices;  and  all  tbe 
functions  apperUinii^  to  the  same  shall  be 
exercised  and  performed  according  to  tbe 
existing  laws  and  Constitution,  until  the  aid 
of  the  first  session  of  the  Gairaal  Assembly 
which  shall  sit  under  this  Constitution,  and 
until  the  government  can  be  reorganized  and 
imt  into  operation  under  this  Constitution, 
and  in  such  manner  as  the  first  General  As- 
sembly aforesaid  shall  prescrilie,  and  no 
longer." 

While  the  county  conrt  exercised  Jurisdic- 
tion over  many  local  affairs  prior  to  the 
adoption  of  the  Constitution  of  1796,  Uie 
Legislature  soon  after  the  adoption  of  that 
instrument  ^lacted  a  number  of  laws  oilarg- 
ing  its  Jurisdiction  and  duties.  The  first 
session  of  the  General  Assembly  after  the 
adoption  of  the  Constitution  of  1834  In  the 
first  chapter  of  the  published  acts  of  the 
Twenty-First  General  Assembly  provided  a 
compreheDsive  scheme  for  reorganizing  the 
county  courts  by  laying  off  the  several  coun- 
ties of  the  state  Into  districts  of  conv^ient 
size  within  which  Justices  of  the  peace  and 
constables  should  be  elected.  The  schedule 
of  the  Constitution  of  1870  is  essentially  dlf- 


Digilized  by 


PRK9C0TT 


T.  DUNCAN 


233 


ferent  from  fhow  «f  Uie  preceding  Oonsllta- 
ttvas  wltb  revpect  to  tbe  omtlnoatlon  of  ttae 
exiBting  goTenunent  after  the  new  Gonstltn- 
tioa  wttit  Into  effect  Becanae  of  the  ex- 
Meoce  at  Uiat  time  of  the  reconstmctlMi 
{oranment  following  the  OItU  War,  the 
conrentlon  arranged  its  scheanlo  ao  as  to 
eUndnate  all  y*<fft**^g  pnbllc  offidala  as  epeed- 
Ut  u  macticable.  It  was  prorlded,  however, 
that  the  Governor  of  the  state,  the  monbers 
tt  the  Gaieral  AsBemblr»  and  all  offlcers 
elected  at  or  after  the  general  election  of 
Uardi,  1870,  should  hold  th^  offices  for  the 
terns  prescribed  in  the  new  Constitution. 
And  section  1  of  article  U  preserred  the 
exlstliv  system  of  laws  nnttl  changed  the 
Icgldatnre  unless  changed  or  abolished  by 
the  amstroction  Itself. 

Fran  the  foregoing.  It  Is  Insisted  that  the 
OmrtltatiMi  of  18T0  recognised  the  comity 
court  as  an  4^^iit<*'g  institution  and  made  it 
a  ctHistltntlimal  court  with  the  powers  and 
doHes  whi<^  at  that  time  were  devolved  op- 
OD  It  by-law,  and  the  L^islatore  cannot  de- 
prive It  of  any  ot  the  powers  which  were 
Tested  In  It  at  the  time  of  the  adoption  of 
the  Constltntlon.  WhUe  It  Is  conceded  that 
the  qnarterly  county  court  as  It  Is  known  to 
u  has  no  oonmum-law  powers,  still  It  Is 
Mild  It  Is  no  answer  to  say  that  Its  powers 
ue  purely  statutory  because  the  Oonstitn- 
tliMi  of  1870,  having  given  recognition  to  the 
county  court  as  a  constitutional  court,  im- 
ported Into  the  term  all  of  the  powers  which 
W0e  vested  In  it  by  the  statute  at  the  time. 
It  Is  also  said  that  the  Legislature  of  Ten- 
nessee is  without  power  to  pass  any  law 
ibrogatlng  the  functions  and  jurbdlctions 
of  the  qnarterly  county  court  except  as  it  Is 
expressly  conferred  upon  It  by  the  Constitu- 
tion. The  gist  of  the  argument  against  the 
Talidlty  of  the  act  in  question  Is  embodied 
In  the  following  extract  frmn  complainant's 
brief: 

oountT  court  Is  one  of  the  oldest  in- 
stitutions known  to  the  southern  states.  It 
IB  a  direct  descendent  of,  or,  rather,  a  de- 
velopment of,  the  old  Saxon  witmagemote. 
From  the  earliest  period  in  history,  the  dif- 
ferent communities  In  England  have  had  the 
Tight  of  self-government  Blackstone  points 
oat  the  development  of  these  institutions. 
The  right  of  local  self-government  has  been 
tenaciously  held  to  by  the  people  throughout 
all  time.  And.  when  the  colonies  were  plant- 
ed in  America,  this  development  proceed- 
ed. In  the  New  England  colonies  it  develop- 
ed Into  a  simple  community  organization 
known  as  the  town  meeting.  In  the  more 
southern  colonies,  where  the  people  held 
large  tracts  of  land  worked  by  their  slaves, 
It  developed  into  the  county  government  In 
North  Carolina  the  county  court  was  a 
recognized  institution  of  local  government 
before  the  territory  of  Tennessee  was  ceded 
to  the  United  States.  The  county  court  has 
been  in  existence  in  Tennessee  even  before 
the  first  Constltation  was  adopted.  When 


the  Constitution  of  1870  was  adopted  for 
nearly  75  years,  the  county  courts  of  Tennes- 
see had  been  the  governing  body  of  the 
county.  It  bad  collected  and  expoided  the 
county  revenue.  On  it  was  devolved  the 
duty,  and  to  .lt  was  given  the  powa,  of  tak- 
ing care  of  the  sick  and  insane  and  poor, 
to  build  roads  and  bridges,  to  maintain  the 
workhouse  and  jail,  and  to  oect  all  needful 
public  buildings,  and,  In  short,  to  exercise 
every  fnnctlcm  of  local  self-government  eis> 
oept  those  that  devolved  upon  ttae  sheriff, 
the  trustee  and  the  register.  Of  course 
alwi^s  the  Judicial  de^nrtment  hu  beoi  an 
arm  of  the  state  government  and  in  no  wise 
pwtaina  to  the  county  or  local  govwnment. 
And  Justices  of  the  peacoi  In  so  far  as  tb^ 
are  part  of  tiie  judicial  d^iartmeit  and  are 
courts,  are  state  officers. 

"Now,  wh«i  the  Constitution  of  1870  x«o- 
vldes  for  the  subdivision  of  tl)e  state  Into 
counties,  It  does  so  f <w  a  definite  and  fixed 
purposew  That  puzpose  Is  to  provide  tm  a 
local  govwnmoit  for  an  administration  of 
local  political  matters,  for  the  collection  of 
revenues  to  be  devoted  to  local  purposes,  for 
the  expenditure  of  such  revenues  for  local 
purposes.  It  would  be  ImpMSlble  to  con- 
ceive>of  a  GonstltDtlon  that  did  not  provide 
for  siKdi  local  govenmiwt  Tbe  snbdlvlctfon 
of  the  state  into  counties  could  be  for  no 
other  purpose.  A  sheriff  was  provided  for 
for  purely  county  and  local  purposes.  A 
trustee  was  provided  for  for  purely  county 
and  local  purposes.  And  so  with  the  offices 
of  register,  ranger,  and  oorcmer.  Then  the 
Constitution  elaborately  provides  for  the  sub- 
division of  the  county  Into  districts  and  for 
the  election  of  justices  of  the  peace.  There- 
fore it  was  intended  that  the  justices  of  the 
peace  should  have  and  exercise  their  time- 
honored  duties  as  members  of  the  county 
court.  Unless  the  county  court  was  to  exer- 
cise the  powers  of  local  government,  abso- 
lutely no  provision  was  made  in  the  Consti- 
tution of  Tennessee  for  such  purposes.  Clear- 
ly, then.  It  was  Intended  that  the  govern- 
ment of  the  county  should  remain  as  it  al- 
ways had  been." 

From  the  foregoing  extracts  from  the  Con- 
sUtution  of  1870  It  wUI  be  seen  that  the 
quarterly  county  court  Is  not  mentioned  In 
that  Instrument  as  it  was  not  In  the  Con- 
stitutions of  1834-1706.  Its  existence  as  a 
creature  of  the  Constitution  must  be  Im- 
plied from  the  clauses  above  quoted,  together 
with  the  fact  of  its  contemporaneous  exist- 
ence as  an  institution  of  local  government 
In  all  counties  of  the  state.  When  the  Con- 
stitution of  1870  conferred  "upon  the  jus- 
tices of  the  peace"  the  performance  of  cer- 
tain dutira  which  could  only  be  done  by  them 
In  their  collective  capacity,  the  convention 
must  have  bad  In  mind  the  quarterly  county 
court;  80  also,  when  It  directed  the  per- 
formance of  political  administrative  duties 
by  the  county  court,  It  must  have  Intended 
the  quarterly  county  court,  because  the 
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quomm  court  In  all  of  Its  blstory  in  this 
state  had  never  exercised  political  or  ad- 
mtnlstratite  power,  and,  according  to  well- 
established  rules  of  constmetlon,  tt  Is  bnt 
Just  to  asanme  that  the  convention  Intended 
the  court  to  act  as  It  had  always  done  under 
the  exteting  laws  and  custom.s.  Therefore  It 
la  clear  that  the  quarterly  county  court  Is 
a  constitutional  court  which  t-anuot  be  abol- 
ished by  legislative  oiactment.  Foiie  t. 
Phifer.  3  Heisk.  682;  Redlstrlctlng  Gases, 
supra. 

This  much  18  conceded  by  counsel  for  de- 
fendants. Hence  the  question  Involved  In 
the  determination  of  the  validity  of  the  act 
under  consideration  is  one  of  narrow  scope. 
It  is  not  whether  the  quarterly  county  court 
is  a  constitutional  court.  It  relates  alone 
to  the  powers  of  that  court  pr^erved  to  it 
by  the  Constitution  of  1870.  Formulated 
Into  a  question,  It  Is,  Did  or  not  the  conven- 
tion of  1870  intend  to  preserve  the  quarterly 
county  court  as  a  constitutional  body  with 
all  of  the  statutory  powera  which  had  been 
previously  conferred  upon  it?  Or  did  It 
Intend  to  so  preserve  It  for  the  purpose  only 
of  exerclslnf!  the  powers  conferred  upon  it 
by  the  Constitution? 

[1]  It  will  be  useful  in  this  connection  to 
state  some  familiar  rules  for  the  construc- 
tion of  state  Constitutions  which  bare  been 
recognized  by  this  court  throughout  the  his- 
tory of  the  state.  The  Legislature  hjs  all 
legislative  power  not  probibltei  by  the  Con- 
stitution of  the  United  States  or  the  Con- 
stitution of  this  state  either  expressly  or  by 
necessary  and  fair  implication.  Ja<^son  v. 
NImmo,  3  Lea.  599. 

[2]  State  Constitutions  are  adopted  as  a 
whole,  and  a  clause  which,  standing  by  it- 
self, might  seem  of  doubtful  import  may  yet 
be  made  plain  by  comparison  with  other 
clauses  or  portions  of  the  same  Instrument, 
therefore  It  Is  a.  proper  rule  of  construction 
that  the  whole  Is  to  be  examined  with  a 
view  to  arriving  at  the  true  Intent  of  each 
part  Cooley's  Constitutional  Limitations,  71. 

[t,  4]  The  object  of  construction,  as  ap- 
plied to  a  written  Constitution,  is  to  give 
effect  to  the  intent  of  the  people  in  adopt- 
ing it,  and  this  intent  is  to  be  found  in  the 
Instrument  itself.  It  is  to  be  presumed  that 
language  has  been  employed  with  sufficient 
precision  to  convey  the  meaning  Intended, 
and,  unless  examination  demonstrates  that 
the  presumption  does  not  bold  good  In  the 
particular  case,  nothing  will  remain  except 
to  enforce  it.  Id.  60.  Constitutions  should 
operate  prospectively  unless  the  words  em- 
ployed show  a  clear  Intention  that  it  should 
tiave  a  retrospective  effect.  Judge  Cooley 
says  that  this  rule  is  one  of  such  obvious 
convenience  and  Justice  that  it  must  always 
be  adhered  to  in  a  construction  of  constitu- 
tions unless  in  cases  where  there  Is  some- 
thing on  the  face  of  the  instrument  putting 
It  beyond  doubt  that  it  was  meant  to  oper- 
ate retrospectively.   Id.  77. 


Another  rule  of  'genferal  application  often 
referred  to  In  our  cases  la  that  stated  by 
Judge  Cooley,  as  follows: 

"It  Is  also  a  very  reasonable  rule  that  a 
state  Constitution  shall  be  understood  and 
construed  In  the  Iteht  and  by  the  assiatauce 
of  the  common  law,  and  with  the  £act  In 
view  that  its  rules  are  still  left  In  forces 
By  that  we  do  not  mean  that  the  comnnm 
law  Is  to  control  the  Gonstltntion,  or  that 
the  latter  is  to  be  warped  and  perverted  in 
Its  meaning  in  order  that  no  inroads,  or  as 
few  as  possible,  may  be  made  in  the  s^tem 
of  common-law  rules,  but  only  that  for  its 
deflnltions  we  are  to  draw  from  that  great 
fountain,  and  that.  In  Judging  what  it 
means,  we  are  to  keep  in  mind  that  It  is  not 
the  beglnnit^  of  law  for  the  state,  bnt  that 
it  assumes  the  existence  of  a  well-under- 
stood system  which  is  still  to  remain  in 
force  and  be  administered,  but  under  audi 
limitations  and  restrictions  as  that  instru- 
ment imposes.  It  is  a  maxim  with  the 
courts  that  statutes  In  der<^tion  of  the 
common  law  shall  be  construed  strictly — a 
maxim  which  we  fear  Is  sometimes  pervert- 
ed to  the  overthrow  of  the  legislative  Intent 
— but  there  can  seldom  be  either  proprie^ 
or  safety  In  applying  this  maxim  to  Consti- 
tutions. When  these'  instruments  assume  to 
make  any  change  in  the  common  law,  the 
change  designed  Is  generally  a  radical  one. 
but  as  they  do  not  go  minutely  Into  partic- 
ulars, as  do  statutes,  it  will  sometimes  be  easy 
to  defeat  a  provision  if  courts  are  at  liberty 
to  say  that  they  will  presume  against  any  in- 
tention to  alter  the  common  law  farther 
than  is'  expressly  declared.  A  reasonable 
construction  is  what  such  an  Instrument  de- 
mauds  and  should  rec^ve^  and  the  real  ques- 
tion is  what  the  people  meant,  and  not  bow 
meaningless  their  words  can  be  made  by  the 
application  of  arbitrary  rules." 

We  have  set  out  the  foregoing  text  in  full 
for  the  reason  that  the  complainants*  case 
Is  practically  built  upon  it,  and  there  seems 
to  have  been  some  misapprehension  of  ita 
scope  and  application. 

[S]  From  the  foregoing  generally  accepted 
rules  of  construction.  It  Is  manifest  that  the 
Legislature  may  take  from  the  county  court 
all  power  not  conferred  upon  it  by  the  Con- 
stitution expressly  or  by  necessary  implica- 
tion. Powers  conferred,  ■  as  well  as  re- 
straints upon  Inherent  power,  may  be  sup- 
ported by  such  implications  as  are  necessary 
to  give  effect  to  the  Intent  of  the  people  In 
conferring  the  one  or  setting  the  bounds  of 
restraint  upon  the  other.  But,  in  drawing 
implications  of  the  people's  intent  in  using 
the  words  under  consideration,  the  courts 
must  not  only  look  to  every  part  of  the  Con- 
stitution, but  it  must  be  borne  in  mind  that 
the  words  themselves  were  used  In  a  pro- 
spective sense  and  were  selected  with  care 
and  consideration  to  be  expected  from  the 
body  of  distinguished  men  who  framed  the 
Instrument.  , 
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No  implication  of  iDtentlon  wltb  respect  to 
une  part  of  the  Instruiueut  can  be  justified 
whlcb  does  vlol^ce  to  a  plainly  expressed 
iDtnition  to  be  found  in  another  part. 

[1,7]  So  we  And  tbe  quarterly  connty 
wort  Impliedly  imbedded  in  the  Constltu- 
doQ  of  1S70,  and  this  implication  arises  sole- 
ly from  the  del^atlon  by  that  Instrument  of 
certain  duties  to  "justices  of  the  peace"  and 
the  "county  court"  which  could  only  be  per- 
fonned  by  them  when  assembled  in  body. 
ThU  assemblage  was  well  known  at  the 
time  as  the  quarterly  .county  court.  An  Im- 
plication that  the  quarterly  county  court  Is 
a  constitutional  court  Is  necessary  in  order 
to  give  effect  to  the  plainly  expressed  inten- 
tion that  the  "justices  of  tbe  peace"  and  the 
"county  court"  should  perform  the  duties  di- 
rectly imposed  upon  them.  If  the  Constitu- 
tion did  not  expressly  require  that  "there 
shall  be  elected  for  each  county  by  the  Jus- 
tices of  the  peace  one  coroner  and  one  ran- 
ger" (section  1,  art  7),  that  vacancies  "in  the 
office  of  sheriff,  trustee,  or  roister  •  •  • 
shall  be  filled  by  the  justices"  (section  2, 
art  7),  that  "no  county  office  created  by  the 
Legislature  shall  be  filled  otherwise  than  by 
the  people  or  the  county  court"  (section  17, 
art  11),  there  could  be  no  just  implication 
that  the  quarterly  county  court  is  a  consti- 
tntiooat  court  because  the  implication  of 
such  restraint  upon  the  power  of  the  Legis- 
lature to  provide  other  and  different  forms 
of  local  government  for  the  counties  would 
not  be  necessary  to  support  and  give  effect 
to  any  part  of  the  Constitution.  Necessary 
implications  may  be  made,  but  unnecessary 
oneB,  however  probable  or  plausible,  cannot. 
And  the  necessity  for  the  Implication  must 
be  found  In  tbe  Constitution.  It  is  quite 
true  that  the  Constitution  Is  not  the  begin- 
ning of  law  for  the  state  and  that  it  as- 
sumes the  existence  of  a  well-understood 
!tyst«u  of  government  whl<^  is  to  remain  in 
force  and  be  administered  under  the  limita- 
tions and  restrictions  which  it  imposes.  But 
this  Is  a  rule  of  construction  to  be  resorted 
to  in  the  proper  interpretation  of  words  em- 
ployed to  express  tbe  "limitations  and  re- 
strictions" under  which  the  existing  system 
is  to  be  administered.  It  can  never  be  used 
to  Import  the  existing  system  of  government 
into  the  Constitution  unless  there  is  to  be 
found  within  the  instrument  itself  some  pro- 
vision whlcb  would  fail  of  its  purpose  un- 
less supported  by  a  just  implication.  It  is 
this  rule  which  justifies  the  implication  we 
have  drawn  that  the  quarterly  county  court 
Is  a  constitutional  court.  But  that  its  prop- 
er application  would  import  every  legislative 
power  and  function  which  ,the  county  court 
possessed  at  tbe  time  into  the  Constitution, 
thereby  raising  an  Implied  limitation  on  the 
iaherent  power  of  the  people,  through  the 
Legislature,  to  provide  such  form  of  local 
Kovemment  as  time  and  experience  may  re- 
quire. Is  wltlioat  JiMtiflcatlan  ta  reason  or 
authoritr. 


It  must  be  borne  In  mind  that  the  quar- 
terly county  (Mnrt  Is  not  mentioned  in  the 
Constitution.  It  Is  found  there  by  Implica- 
tion only.  Hence  tbe  rule  of  construction 
last  referred  to  cannot  be  resorted  to  to  fur- 
nish a  definition  of  the  words  themselves. 
The  most  that  can  be  said  is  that,  when 
the  conventton  intended  the  quarterly  coun- 
ty court  as  the  body  to  which  it  had  dele- 
gated certain  specific  duties,  and  in  this  way 
imbedded  it  in  the  Constitution,  it  must  be 
presumed  to  have  intended  to  import  Into 
tbe  Constitution  all  powers  which  it  possess- 
ed by  statute  as  a  part  of  the  existing  sys- 
tem of  government.  The  absurdity  of  such 
a  conclusion  is  manifest  upon  the  slightest 
reflection.  If  direct  references  to  parts  of 
the  existing  system  of  government  (to  say 
nothing  of  implications)  were  to  be  given  the 
effect  contended  for,  the  Constitution  so 
construed  would  transfix  almost  all  of  the 
existing  system  of  laws  at  the  time  of  its 
adoption  Into  fundamentals  beyond  the  con- 
trol of  the  Legislature,  and  every  detail  of 
existing  law  thus  imported  into  the  Consti- 
tution would  become  immutable  and  un- 
changeable. The  Legislature  would  be  bound 
hand  and  foot,  unable  to-  repeal  its  own 
enactments  or  provide  for  the  continued 
changes  of  existing  laws  made  necessary  by 
the  ever-changing  needs  of  man. 

But  the  Constitution  was  not  made  to  pre- 
serve the  past.  It  was  made  for  tbe  future. 
Its  effect  is  prospective  and  not  retrospec- 
tive. It  would  be  curious  indeed  if,  because 
of  the  Constitution,  the  system  for  tbe  local 
government  of  tbe  counties  is  the  only  thing 
in  our  laws  that  cannot  progress.  The  fact 
that  we  have  had  no  other  system  than  tbe 
coimty  court  for  more  than  100  years  Is  a 
strong  testimonial  to  Its  efficiency  as  well  as 
the  high  place  it  has  found  in  the  affection 
and  esteem  of  the  people,  and,  while  all  must 
revere  it  for  Its  age  and  honor  it  for  Its 
history,  these  considerations  cannot  weigh 
in  determining  its  constitutional  status. 

The  foregoing  reasons  are  made  conclusive 
by  a  consideration  of  section  9  of  article 
11.  It  provides  that  "the  Legislature  shall 
have  the  right  to  vest  such  powers  in  the 
courts  of  justice,  with  regard  to  private  and 
local  affairs,  as  may  be  expedient"  This 
section  cannot  be  reconciled  with  the  thought 
that  the  quarterly  county  court  Is  the  ex- 
clusive agency  of  the  Constitution  for  the 
local  government  of  the  counties. 

Inferior  courts  of  justice  may  be  ordained 
at  the  discretion  of  the  Legislature  (section 
1,  art  6)  and  it  may  vest  In  them  such  pow- 
ers in  respect  of  local  affairs  as  It  may 
deem  expedlrat  and  not  conflicting  with 
some  other  'provision  of  the  Constitution. 
And  so  it  may  in  the  circuit  and  chancery 
courts.  This  section  must  be  given  Its  prop- 
er meaning  and  effect,  and  to  do  so  forbids 
us  to  raise  an  Implication  In  favor  of  county 
courts  which  would  destroy  it  Hence  we 
hold  that  the  quarterly  county  court  la  a 
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conatltotloiial  oonrt  beld  In  existence  by  tbe 
Constftntion  for  tbe  parpoBe  only  of  per- 
forming tbe  duties  directly  Imposed  npon  It 
by  tbat  Instroment  As  to  tbose  dntles.  tbe 
Legislature  cannot  Impair  tfr  destroy  them. 
But  vbetbw  the  quarterly  county  court  In  re- 
trpect  of  tbe  matters  contained  In  tbe  act  In 
question  sball  remain  tbe  agency  of  local 
goremmokt  Is  a  matter  for  tbe  excIuslTe  de- 
termination of  the  Legislature. 

All  tbat  has  been  said  by  counsel  concern- 
ing the  ancient  origin  and  high  charactra  of 
the  county  court,  its  efficiency  as  on  agency 
at  local  gOTemmoit,.  and  its  place  In  tbe 
affections  of  the  people,  most  be  bmsbed 
aside  by  us  ae  political  matters  for  the  de- 
daion  of  tbe  peo^  and  tbe  L^slature. 
Nor  la  the  principle  of  local  Belf*goTemment 
Involved  In  this  ca8&  The  IntegrH^  of  the 
connties  as  tbe  unit  of  goronment  Is  not  af- 
fected by  tbe  act  in  question.  Tbe  right  of 
tbe  people  to  select  the  officers  and  agents  to 
administer  their  local  affairs  is  fully  pre- 
served. The  only  change  made  Is  in  tbe 
form  of  the  InstrumeDtality  selected  as  tbe 
agency  of  local  government  Hence  the  au- 
tborltlee  dted  and  the  argumoita  made  to 
show  tbat  tbe  principle  of  local  government 
la  firmly  imbedded  In  our  Oonatltntlon  may 
be  dismissed  ob  lmmat«ial  mattov  not  aris- 
ing upon  tbe  record.  Hie  board  of  commis- 
sioners provided  for  In  tbe  act  is  ^ected  by 
the  people  of  the  county.  Justices  of  the 
peace  composing  the  qnartwly  county  court 
are  elected  by  the  people  of  tbe  civil  dis- 
tricts and  incorporated  towns  which  th^ 
represeoit  The  only  change  made  In  this  re- 
vect  Is  that  tbe  commissioners  are  elected 
tbe  people  of  the  county  at  large.  This 
at  course  is  no  assault  vj>on  the  doctrine  of 
local  self-govemmoit. 

The  foregoing  view  of  the  constitutional 
status  of  tbe  quarterly  county  court  is  not 
opposed  by  any  prevlons  decisions  of  this 
court  when  rightly  understood.  Different 
views  of  tbe  jurisdiction  and  powers  of  tbe 
court  have  been  expressed  In  vartoos  dicta 
of  ttie  different  Judges  whoi  discussing  qaea- 
tlons  different  to  tbe  one  under  considera- 
tion in  this  case.  For  Instance  In'L.  A  N. 
R.  B.  Go.  V.  County  Court,  1  &ieed,  687,  62 
Am.  Dec.  424,  It  was  said: 

"Tbe  county  court,  u  well  as  all  other  In- 
ferior courts,  Is  tbe  creature  of  the  Legisla- 
ture.  •   •  • 

"The  Legislature  of  1835,  the  first  after 
tbe  adoption  of  the  present  Constitution,  did 
establish  a  county  court  to  be  beld  by  Jus- 
tices of  tbe  peace  and  assigned  to  It  its  Ju- 
risdiction. Tbat  and  sabsequmt  acts  pre- 
scribed tlie  number  of  Justices  necessary  for 
the  exercise  of  certain  spedfled  functlcms. 
*  *  *  Tbe  Legislature,  being  the  creator, 
can  certainly  shape  the  creature  as  it 
chooses." 

In  Justices  of  Gannon  Coun^  v.  Hooden- 
pyle,  7  Humph.  145,  it  was  said  in  substance 
that  the  power  to  assess  taxes  vested  in  the 


Legislature  by  tbe  Constitution  had  been  d^- 
^ted  by  statute  to  the  quarterly  county 
court 

In  Toung  T.  Shumate.  3  Sneed.  S68,  It  was 
said: 

"Tbe  Jurisdiction  of  the  comity  court, 
thoui^  of  an  equitable  nature.  Is  very  limit- 
ed In  its  extent.  It  Is  merely  what  the  stat- 
ute has  expressly  conferred  and  nothing 
more." 

In  Grant  v.  Lindsay,  11  Helak.  651,  It  was 
said  by  Chief  Justice  Nicholson: 

"The  Constitution  authorizes  tbe  Legisla- 
ture to  vest  in  the  courts  of  Justice  such 
powers  with  regard  to  private  and  local  af- 
fairs as  may  be  deemed  expedient  Article 
11,  I  9.  Under  this  provision  of  tbe  Con- 
stitution the  Legislature  has  vested  in  the 
county  courts  the  powers  defined  In  the 
Code  In  r^rd  to  taxation  and  to  roads. 
The  county'  courts  are  thereby  constituted 
corporations  with  defined  powers  and  with 
the  Justices  thereof  as  r^resentatives  of  the 
county." 

But  In  Wood  V.  Tipton  County,  7  Bait 
112,  32  Am.  Bep.  561,  the  same  learned 
Judge  said: 

"Tbe  power  of  county  courts  over  roads, 
bridges,  etc.,  Is  a  prerogative  of  sovereignty 
delated  by  the  Constitution  to  the  county 
court" 

In  Railroad  v.  Wilson  County,  88  Tenn. 
597,  15  S.  W.  446,  it  was  said: 

"Though  the  county  court  existed  In  some 
form  in  North  Carolina  btfore  the  organiza- 
tion of  this  state,  and  may  be  said  to  have 
been  recognized  by  our  Constitution  of  1796 
as  one  of  the  Institutions  of  the  state  then 
existing  (Pope  v.  Phlfer,  3  Helsk.  682).  It  is 
nevertheless  a  creature  of  statute  merely, 
possessed  alone  of  statutory  Jurlsdlctton,  and 
wholly  wanting  in  common-law  powers." 

In  Walsh  v.  Crook,  91  Tenn.  888, 19  S.  W. 
19,  It  was  said: 

"The  county  court  has  no  Jurisdiction  be- 
yond that  expressly  conferred  by  statute." 

Id  Shelby  County  v.  Exposition  Co.,  9© 
Tenn.  653,  36  S.  W.  694,  33  L.  B.  A.  717,  tt 
was  said : 

"Oounty  courts  In  this  state  are  creatures 
of  statute  merely,  possessed  of  statutory  Ju- 
risdiction alon^  and  wholly  wanting  In  com- 
mon-law powers." 

In  the  Judges'  Salary  Oases,  110  T^nn. 
370,  76  S.  W.  1061,  our  presoit  chief  Justice 
said: 

"Th^  were  created  by  the  Qoieral  Assem- 
bly under  the  authority  given  It  in  the  Con- 
stitution to  ordain  and  establish  such  ln< 
ferior  oourta  from  time  to  time  as  mi^t  be 
necessary*  and  have  only  such  Jurisdiction 
and  power  as  has  beat  expressly  vested  in 
them  by  enactmente  of  the  Legislature." 

In  State  V.  Akin,  112  Tenn.  603,  70  S.  W. 
805,  it  was  said : 

"The  objection  raised  to  this  act  in  the 
lower  court,  and  renewed  here  is  tbat  Ito 
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pnrpose  and  effect  Is  to  deetroy  the  county 
ooort  of  Maury  county,  and,  tUs  being  so,  tt 
Is  Told  because  as  to  Instated  that  conrt  Is 
placed  by  the  Constitution  beyond  legtolatlTe 
Impalimoit  or  destmctlon.  While  the  case 
of  Pope  T.  Phlfer,  8  Hetok.  68%  announces 
that  the  cotmty  conrt  la  a  constUntlonal 
court  yet  It  must  be  constdoved  that  the  lat- 
er utterances  of  this  court  bare  thrown 
grare  doubt  upon  the  sonndnaw  of  that  doc- 
trine." 

In  State  ex  reL  t.  Powers,  124  Tenn.  653. 
137  S.  W.  mo,  Mr.  Justice  ere^  said: 

"We  are  fumlBhed  with  no  authority  for 
tbe  proposition  that  It  is  b^ond  the  power 
of  the  Legislature  to  delegate  tbe  taxing 
power  to  a  proper  county  agency  other  than 
the  quarterly  court,  and  we  would  be  slow 
to  reach  such  a  conclnalon." 

Id  all  of  the  foregoing  cases,  except  the 
case  of  State  t.  Powen  it  may  be  conceded 
that  the  quotations  made  are  dicta  of  Judges 
dellrerlng  the  opinions.  They,  however,  In- 
dicate the  view  that  this  court  has  entertained 
nith  respect  to  the  Jurisdiction  and  powera 
of  the  county  court  The  latter  case,  how- 
ever, is  directly  in  point  and  la  authority  for 
the  proposition  that  the  Legislature  may  con- 
fer power  to  levy  taxes  upon  another  body 
than  the  county  court  This  view  is  clearly 
stated  by  Dr.  Andrew  B.  Martin,  professor 
of  law  for  many  years  In  Cumberland  Uni- 
versity, and  an  eminent  authority  in  his 
edition  of  Camthers*  History  of  a  Law  Suit : 

"There  Is  no  provision  in  the  Conetltutlou 
of  the  state  estabUsbing  tbe  county  court 
yet  .it  is  said  as  such  courts  were  In  exist- 
ence at  the  adoption  of  the  Constitution  and 
were  not  discontinued  by  that  Instrument 
bat  by  Its  provisions  certain  duties  were  Im- 
posed on  the  'Justices  of  the  peace'  evidently 
to  their  collective  capacity,  and  on  the  'coun- 
ty court*  It  is  reasonable  to  Infer  and  it  Is 
held  that  the  Ooustitution  contemplated  the 
continued  existence  of  such  courts  for  the 
performance  of  the  duties  therein  Imposed, 
and  In  this  respect  they  are  deemed  consti- 
tutional courts  and  must  continue  to  exist 
tmtll  they  are  abrogated  by  the  action  of  the 
people  in  changing  the  Constitution." 

Pope  T.  Pbifer.  supra,  does  not  contravene 
anything  that  is  decided  in  this  case.  That 
case  held  that  chapter  65  of  the  Seasion  Acts 
of  1868  was  unconstitutional  and  void. 
While  many  things  are  said  In  the  course  of 
the  opinion  which  Imply  that  the  Jurisdic- 
tion and  powers  of  the  quarterly  county 
court  are  much  broader  than  we  have  Just 
held  them  to  be,  the  point  decided  was  that 
it  was  beyond  the  power  of  the  Legislature 
to  entirely  abolish  the  quarterly  county 
court  as  a  local  governmental  agency.  By 
section  5  of  chapter  65  of  the  Acts  of  1867- 
6S,  It  was  provided  that  the  county  commis- 
sioners were  vested  with  the  powers  con- 
ferred on  the  county  court  by  sections  4206, 
4207,  4211,  4212.  4213,  4214,  and  4216  of  the 


Code  of  Tennessee  1868.  Tbeae  are  the  sec- 
tions which  constitute  the  county  conrt  the 
local  govenuueDtal  agency  of  the  county. 
Section  6  of  the  act  was  as  follows: 
"The  maglBtrates  of  the  said  coun^  of 
Madison  shall  be  and  are  hereby  relieved 
from  all  duties'  and  obligations  Incidental  to 
their  offices  as  membem  of  the  quarterly 
court  of  said  county.** 

Sections  19,  20,  and  21  of  the  act  are  as 
follows : 

"Sec.  10.  The  quorum  courts  of  tbe  coun- 
ties prescribed  for  in  this  act,  be  and  the 
same  are  hereby  abolished ;  that  all  the  pow- 
ers, duties  and  Jurisdictions  now  vested  In 
the  quarterly  court  shall  be  vested  In  the 
I)oard  of  commissioners,  whose  duty  It  shall 
be  to  perform  and  discharge  all  the  obliga- 
tions now  Imposed  upon  the  quarterly  court 

"Sec.  20.  That  the  power  and  authority 
now  vested  in  the  chairman  of  the  county 
court  be  and  the  same  are  hereby  vested  in 
the  president  of  the  board  of  commissioners, 
whose  duty  It  shall  be  to  perform  all  the 
duties  and  discharge  all  tbe  obligations  im- 
posed by  law  upon  and  exercised  by  the 
chairman  of  the  county  conrt  in  and  out  of 
court  time. 

"Sec.  21.  That  the  magistrates  of  the  coun- 
ty provided  for  by  this  act  be  and  they  are 
hereby  relieved  from  all  the  duties  and  ob- 
ligations Incident  to  them  as  members  of 
the  quarterly  or  county  court  which  duties 
are  to  be  performed  by  the  board  of  county 
commissioners." 

So  it  will  be  seen  tbat  Pope  v.  Phlfer  was 
correctly  decided  upon  Its  facts.  It  Is  limit- 
ed, however,  to  the  point  determined.  The 
case  was  overruled  In  the  redlstrictlng  cases 
In  so  far  as  It  held  that  the  L^islature 
could  not  pass  a  special  law  affecting  partic- 
ular counties  as  governmental  agencies,  and 
we  now  overrule  other  portions  of  the  case 
In  so  far  as  It  Is  said  that  the  Legislature  Is 
without  power  to  provide  agencies  of  local 
county  government  other  than  the  quarterly 
county  court  vrithin  the  limits  stated  In  this 
opinion.  The  case  has  often  been  disapprov- 
ed as  shown  by  the  authorities,  supra,  and 
was  expressly  disproved  by  Inference,  though 
not  by  direct  reference,  in  the  case  of  the 
State  V.  Powers,  supra.  Dr.  Martin,  In  his 
edition  of  History  of  a  Law  Suit,  expressed 
the  same  view  of  Pope  v.  Phlfer  with  which 
we  think  the  profession  generally  agrees,  as 
follows : 

"In  Pope  V.  Phlfer,  county  courts  are  held 
coustitutloDal  so  far  as  they  are  required  to 
perform  the  certain  duties  Imposed  on  them 
by  the  Constitution.  These  are  few  In  num- 
ber, and  none  of  them  are  Judicial  in  char- 
acter. See  Constitution,  art  7,  18  1,  2 ;  ar- 
ticle 11,  {  17.  AU  its  other  duties  and  pow- 
ers have  been  Imposed  by  the  L^islature  and 
may  be  taken  away  by  It  This  would  leave 
to  the  county  court  the  performance  of  the 
constitutional  dnUaSt  whlcdi.  a>  stated  In  the 
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sections  cited,  are  the  election  of  one  ranger, 
one  coroner,  and  the  right  to  till  county  of- 
fices created  by  the  Legislature." 

State  T.  Cummins,  99  Tenn.  667,  42  S.  W. 
880,  Is  not  In  conflict.  In  that  case  It  was 
held  that  the  Legislature  could  not  take 
from  the  sheriff  the  custody  of  Jails  and  the 
emoluments  incident  thereto.  This  was  held 
to  be  true  becaase  the  sheriff  at  common  law 
was  the  keeper  of  the  county  Jail  and  bad 
given  to  him  the  custody  of  the  prisoners 
confined  therein,  and,  when  the  Constitution 
of  1870  provided  for  the  election  of  a  sheriff 
without  deflnlii?  his  duties,  it  was  held  that 
the  term  "sheriff"  must  be  understood  in  its 
constitutional  sense  as  Including  all  the  du- 
ties and  powers,  and  having  all  the  privileges 
and  emolaraents,  which  belonged  to  that  of- 
fice at  common  laW.  "The  office  of  sherlfC  at 
comuion  law  Included  the  custo<l^  of  the  Jail 
of  right,  and  this  custody  was  annexed  as 
an  Incident  to  the  office  of  sheriff."  Felts  t. 
Mayor  of  Memphis,  2  Head,  651. 

Jackson  v.  Nlmmo,  3  Lea,  597,  is  an  In- 
teresting case  when  read  in  connection  with 
Pope  V.  Phlfer,  snpra.  By  the  act  of  1877, 
e.  07,  the  Legislature  conferred  npon  the 
chancery  courts  of  this  state  concurrent  Ju- 
risdiction wlUi  the  circuit  courts  of  all  civil 
causes  of  action  triable  in  the  circuit  courts 
except  for  injuries  to  the  person,  property,  or 
character  involving  unliquidated  damages. 
This  act  was  assailed  as  unconstitutional  be- 
cause it  conferred  upm  the  chancery  court 
Jurisdiction  of  matters  wholly  foreign  to  its 
original  Jurisdiction;  the  argument  being 
that  the  chancery  court  when  referred  to  in 
article  6,  |  1,  of  the  Constitution,  was 
meant  to  be  preserved  In  the  Constltutiou 
with  the  same  Jurisdiction  that  it  bad  at  the 
day  of  the  adoption  of  that  Instrumrait  It 
was  beld  in  that  case  that  the  Legislature 
by  section  S  of  the  same  article  of  the  Con- 
stitntion  was  given  power  to  change  the  Ju- 
risdiction of  the  cbancery  oonrt.  This  last 
section  of  the  Constitution  is  very  similar  in 
Its  rdatlon  to  the  chancery  court  that  section 
9  of  article  11  bears  to  the  county  court 
While  it  ia  said  In  the  opinion  that  the  con- 
vention mnst  have  understood  when  they  re- 
ferred to  the  chancery  court  In  the  Consti- 
tution tiiat  it  was  the  history  of  that  court 
that  Its  Jurisdiction  was  constantly  enlarging 
In  order  to  meet  the  ends  of  Justice,  and 
therefore  it  must  have  been  Intended  that 
Its  Jurisdiction  could  be  changed,  stlU  we  ap- 
prehend that  the  true  ground  of  the  decision 
must  be  based  upon  section  8  of  article  6  be- 
cause, Willie  It  Is  true  that  the  history  of 
the  chancery  court  Is  that  its  Jurisdiction  has 
been  constantly  enlarged,  It  Is  equally  true 
that  It  was  enlarged  only  so  as  to  embrace 
matters  of  equitable  cognizance.  It  bad  nev- 
er been  a  itart  of  its  history  that  the  chancel- 
lors had  enlarged  the  Jurisdiction  of  the 
chancery  court  so  as  to  include  matters  of 
purely  legal  cognizance,  and  therefore,  if  it 
could  be  said,  which  we  do  not  donbt,  tbat 


;  the  convention  understood  that  tlie  Jurisdic- 
tion of  the  chancery  court  was  constantly  en- 
larging, it  must  also  be  said  that  they  like- 
wise understood  that  it  had  never  been  en- 

,  laiged  by  the  chancellors  so  as  to  Include 
matters  contained  in  the  act  of  1877.  There- 
fore Jackson  v.  Nlmmo  must  rest  i^n  sec- 
tion 8  of  artide  6  of  our  Constitution  whicb 

j  provides  "that  the  JarJsdlctlon  of  the  cir- 
cuit, chancery,  and  otber  inferior  courts  shall 

!  be  as  now  established  by  law  until  chaiq^ 
by  the  Legislature."  The  court  expressly- 
placed  It  npon  ttiat  ground  which  we  coneeive 
to  be  the  true  basis  of  the  dedston,  and  this 
holding,  by  anal<^  at  least,  supports  this 
opinion  to  the  effect  that  section  9  of  ar- 
ticle 11  reserves  to  the  Legislature  the  pow- 
er to  provide  otber  and  different  agencies  of 
local  county  government  than  the  county 
court 

[I]  The  second  assignment  Is  that  the  act 
is  unconstitutional  and  violative  of  section 
17,  art  11,  because  It  confers  on  the  board 
of  commissioners  the  power  to  appoint  coun- 
ty officers  therein  mentioned  In  the  eighth 
I  section  of  the  act  The  section  of  tbe  Con- 
stitution Involved  Is  as  follows:  "No  coun- 
ty ofllce  created  by  the  Legislature  shall 
be  filled  otherwise  than  by  the  people  of  the 
county  court." 

By  section  3  tibe  act  confers  upon  the  board 
of  commissioners  all  powers  and  duties  vest- 
ed in  and  Imposed  npon  tbe  workhouse  com- 
^  mission,  tunipike  commission,  county  board 
,  of  health,  and  the  poorhouse  commission. 
By  section  4  tbe  foregoing  commtsstona  are 
abolished,  and  the  powers  and  duties  Im- 
posed by  law  upon  them  and  their  several 
members  are  vested  in  and  Imposed  upon  the 
board  of  commissioners.  Section  7  classifies 
and  arranges  the  work  of  the  board  of  com- 
missioners, by  dividing  It  Into  three  depart- 
ments: First  the  department  of  workhouse 
and  turnpike  roads;  second,  the  department 
of  county  health ;  and,  third,  the  department 
of  purchasing  and  finance.  By  section  8  the 
board  of  commissioners  are  authorized  to  ap- 
point the  following  "officers"  whose  terms  of 
office  shall  be  at  the  will  and  pleasure  of  tbe 
board  of  commissioners,  whose  compensation 
shall  be  fixed  on  an  annual  basis  and  paid 
in  monthly  Installments: 

"(1)  A  Jail  physician  or  county  health  of- 
ficer at  0  salary  not  to  exceed  two  thousand 
dollars  (^,000)  per  annum. 

"(2)  Superintendent  of  county  morgue  at 
a  salary  not  to  exceed  twelve  hundred  dol- 
lars ($1,200)  per  annum. 

"(3)  Superintendent  of  emergency  hospital 
at  a  salary  not  to  exceed  twelve  hundred  dol- 
lars ($1,200)  per  annum. 

"(4)  Physician  In  charge  of  poor  and  In- 
sane asylum  and  workhouse  at  a  salary  not 
to  exceed  eighteen  hundred  dollars  (fl,800) 
per  annum. 

"(5)  A  Jail  engineer  at  a  salary  not  to  ex- 
ceed fifteen  hundred  dollars  (91,500)  per  an- 
inuu. 
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"(t^  A  coartbonse  Janitor  at  a  aalary  not 
to  exceed  flfteen  hundred  doUara  («1.600)  per 
annum. 

"(7)  A  conrtbonse  engineer  at  a  salary  not 
to  exceed  twenty  four  hundred  dollars  (f2,- 
400)  per  annum. 

"(8)  A  courtbouse  electrician  at  a  salary 
not  to  exceed  twelve  hundred  dollars  ($1,200) 
per  BODum. 

"(9)  A  courtbouse  policeman  at  a  salary 
not  to  exceed  nine  hnndred  dollars  ($900)  per 

annnm. 

"{10)  A  night  watchman,  at  a  salary  not  to 
exceed  ten  hundred  and  twenty  dollars  ($X,- 
020)  per  annum. 

"'xhe  commlsslonerfi  shall  have  the  power 
to  employ  such  subordinate  help  as  may  he 
necessary  In  order  to  properly  conduct  the 
tfTairs  of  the  county,  which  are  under  this 
act  committed  to  their  supervision  and 
charge." 

The  foregoing  section  originated  in  the 
Constitution  of  1870  and  we  have  no  doubt 
it  was  su^ested  to  the  convention  by  the 
state  of  the  government  existing  at  and  Just 
prior  to  Its  meeting.  The  counties  had  been 
afflicted  with  an  orgle  of  commissions  ap- 
pointed from  Nashville,  many  of  them  hos- 
tfle  in  sentimeut  and  conduct  to  the  people 
over  whom  tbey  were  set,  and  most  of  them 
appointed  because  of  this  hostility.  To  in- 
sore  against  a  repetition  of  such  a  regime, 
the  section  of  the  Oonatltntlon  above  quoted 
was  provided. 

The  question  for  determination  is  whether 
the  appointees  of  the  board  of  commission- 
ers authorised  by  section  8  are  county  of- 
ficers within  the  meaning  of  this  section  of 
tlw  Constitatlon.  It  should  be  observed  that 
tlie  worlchouse  commission,  tnmpllte  commts- 
idon.  county  board  of  health,  and  poorbouse 
commission  are  aljollsbed  by  the  act,  and 
Ou/It  powers  and  duties  devolve  upon  the 
board  of  commlsdotwrs.  The  duties  hereto- 
fore performed  by  these  various  commis- 
sions are  partiticmed  among  the  board  of 
county  commlasloners  as  provided  In  section 
T.  Section  8  authorizes  the  appointment  by 
the  board  of  commlasioners  of  subordinates 
in  these  varions  departments.  Th^  have  no 
term  of  office  and  no  fixed  compensation  ex- 
cept that  a  maximum  compensation  Is  fixed 
by  the  act  No  salary  is  provided  for  them, 
but  it  is  provUed  that  their  compensation 
shall  be  fixed  on  an  annual  basla  We  think 
It  clear  that  tfa^  are  not  officers,  and  Che  po- 
slti«u  whldi  they  occupy  are  not  oonnty  of- 
fices within  the  meaning  of  the  sectltm  of 
the  Constltatlott  under  consideration,  and  the 
legislative  Intent  to  confer  upon  Uie  board 
of  CMDmissionws  the  official  functions  exer- 
cised by  the  abolished  boards  Is  Just  as  man- 
ifest The  duties  of  the  abolished  boards, 
as  veil  as  their  powers,  are  devolved  upon 
the  board  of  commissioners.  No  specific  duty 
is  devolved  upon  the  alleged  officers  designat- 


ed in  section  8.  Judging  from  the  four  cor- 
ners of  the  act  Itself,  tbey  have  no  element 
of  a  public  office  except  that  they  are  en- 
gaged by  the  commission  to  perform  public 
duties,  lue  chairman  of  the  county  court  Is 
authorized  by  tbe  Code  to  emjdoy  counsel  to 
represent  the  county.  Such  counsel  would 
perform  legal  services  for  the  entire  county, 
but  this  employment  would  not  make  him  a 
county  officer.  We  thluk  Hiey  are  employes 
merely,  and  ttiat  the  Legislature  did  not  In- 
tend to.  and  in  fact  did  not  create  10  coun- 
ty offices  to  be  filled  by  the  commission  in 
the  discharge  of  the  various  duties  confer- 
red upon  it 

[I]  By  sections  16  and  £4  of  the  act,  tbe 
board  of  commissioners  are  authorized  to 
an  vacancies  that  may  occur  In  tbe  board  by 
electing  a  commissioner  to  serve  out  the  un- 
expired term.  These  sections  fall  under 
and  are  governed  hy  section  4  of  article  7, 
providing  as  follows:  "The  election  of  all 
officers  and  the  filling  of  all  vacancies  not 
otherwise  directed  or  provided  by  this  Con- 
stitution shall  be  made  in  such  manner  as 
the  I^islature  shall  direct.**  The  vacancies 
which  tile  remaining  commissioners  are  au- 
thorized to  fill  by  sections  16  and  24  of  tbe 
act  are  not  the  vacancies  which  exist  upon 
the  creation  of  the  office  as  referred  to  in 
Condon  V.  Maloney,  108  Tenn.  82,  65  S.  W. 
871,  and  Richardson  v.  Toung,  122  Tenn.  471, 
1?*!  W.  664,  but  they  are  vacancies  which 
happen  after  the  office  has  been  created  and 
filled.  The  vacancies  contemplated  by  sec- 
tion 17  of  article  11  are  the  vacancies  which 
occur  Immediately  upon  the  creation  of  tbe 
county  office.  The  two  aections  of  the  Con- 
stitution must  be  construed  tc^ther  so  that 
both  may  stand. 

The  result  is  that  the  decree  of  the  chan- 
cellor Is  affirmed. 


OBAVES    V.    ILLtNOlS    CENT.   B.  GO. 
HENKEIi  et  al.  v.  YAZOO  &  M.  Y.  B. 
CO.  et  aL   BENKEL  v.  SAME. 

(Supreme  Court  of  Tennessee.    Jane  21, 
1912.) 

1.  BAILROADS  (I  312*)—ACCIDENI  AT  CBOSS- 

INGS— Signals. 

Under  Shannon's  Code,  {  1574,  subsec.  1, 
requiring  the  overseere  of  public  roads  crossed 
by  a  railroad  to  provide  crussing  signs,  and 
providing  that  no  engine  driver  ahall  be  com- 
pelled to  blow  the  whistle  or  ring  the  bell  at 
any  crossing  not  so  designated,  and  subsection 

2,  requiring  the  whistle  or  bell  to  be  sounded 
at  crossings  so  designated,  section  1575,  pro- 
viding that  every  railroad  company  failing  to 
observe  these  precautions  shall  be  responsible 
for  damages  resulting  from  accidents  or  colli- 
sions, and  section  1570,  providing  that  any 
railroad  that  observes  such  precautions  nhall 
not  be  rpsponsible  for  damages,  there  is  neither 
a  statutory  nor  a  common-law  liability  on  rail- 
road companiea  for  failure  to  observe  the  stat- 
utory precautions  at  crossings  not  designated 
as  required;  the  statute  not  being  declaratory 
of  the  common  law  but  repugnant  to  it,  and 
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□ndertaUnr  to  prescribe  and  defioe  the  entire 
dut7  of  railroad  companies  at  public  crossings 
as  to  giving  warning  of  tbe  approacli  of  trains. 

[Ed.  Note^For  other  caaea,  aee  RailroadSf 
C|nL  Dig.  B  988-1001,  lOOS-ioOO;  Dec.  Dig. 

2.  COHHON  IaAW    (8    11*)  — OOHIUCT  WITH 

Statutes. 

Wben  there  is  a  conflict  between  the  com- 
mon law  and  a  statute,  or  a  statute  mtdertakea 
to  regulate  an  entire  aubject*  the  proriaions  of 
the  statute  most  prevaiL 

[Ed.  Note.— For  otiier  caaea.  aee  Common 
Law,  Gent  Dig.  »  0.  12;  Dec.  Dig.  i  11.*] 

8.  Baiuoads  (I  312*)— Accidents  at  Gbobs- 
mos— Signals. 

Tbe  erection  b;  a  person  other  than  tbe 
OTeraeer  of  a  public  road,  at  a  railroad  cross- 
ing, of  a  sign  on  which  were  the  words  "Rail- 
road Crossing,"  is  not  a  sufficient  compliance 
with  Shannoirs  Code,  S  1574,  subsec.  1,  requir- 
ing the  overseers  of  public  roads  crossed  by  a 
railroad  to  place  at  each  crossing  a  sign  read- 
ing "Look  out  for  tbe  cars  wben  you  bear  tbe 
whistle  or  bell,"  so  as  to  render  tbe  railroad 
company  liable  for  failure  to  sound  tbe  whistle 
or  bell  as  required  at  crossings  where  tbe  re- 
quired sign  is  erected. 

[Ed.  Note.— For  other  caaea,  see  Bailroads, 
Cent.  Dig.  H  08&-1001,  IDOS^OOS:  Dec.  Dig. 
I  312.*]  »•  "  :^ 

4.  Bailboadb  (S  312*)— Acoidbnts  at  Cboss- 

iNos— Signals. 

Shannon's  Code,  i  1574,  sobsec  1,  provid- 
ing that  no  engine  driver  shall  be  compelled 
to  Boond  tbe  whistle  or  bell  at  any  crossing  un- 
less the  proper  sign  has  been  erected  thereat 
by  the  overseers  of  the  public  road,  cannot  be 
construed  as  merely  relieving  tbe  driver  from 
criminal  liability ;  It  being  manifestly  intended 
tb  also  relieve  the  company  from  liability. 

[Ed.  Note.— For  other  casea,  aee  Railroads, 
Cent.  Dig.  K  988-1001,  1003-1009;  Dec  Dig. 
I  812.*] 

Appeal  from  Clrcnit  Court,  Lauderdale 
County;  S.  J.  Everett,  Judge. 

Appeals  from  Circuit  Court,  Shelby  Coun- 
ty; A,  B.  Plttman,  Judge. 

Actions  by  L.  R.  Oraves  against  the  Illi- 
nois Central  Railroad  Company,  and  by 
Emelia  Henkel  and  another  and  by  Joseph 
Henkel  against  the  Tazoo  &  Mississippi  Val- 
ley Railroad  Company  and  others.  Judg- 
ment of  dismissal  In  each  case  was  reversed 
by  the  Court  of  Civil  Appeals,  and  defend- 
ants appeal.  Judgment  of  the  Court  of  Civ- 
il Appeals  reversed,  and  Judgment  of  tbe 
CnrcDlt  Court  affirmed. 

In  Graves  Case: 

C.  N.  Burcfa  and  W.  NT.  Slmonton,  for  ai>- 
pellant   Craig  &  BuIIodE,  for  appellee. 
In  Henkel  Gases: 

Fltzbugh  &  Biggs  and  C.  N.  Burch,  for 
appellants.  Bell,  Terry,  Anderson  &  Bell, 
for  appellee. 


GREEN,  7,  These  three  suits  were 
brought  to  recover  for  damages  arising  from 
accidents  at  the  crossing  of  railroad  lines 
and  public  roads.  Tbe  first  suit  involves 
damages  to  an  automobile  and  suit  case,  re- 
sulting from  a  collision  with  a  railroad 


train.  The  second  suit  involres  damages 
for  personal  injuries  alleged  to  have  been 
sustained  by  Mrs.  Emelia  Henkel  in  a  grade 
crossing  accident;  and  the  third  suit  Is 
brought  by  Mrs.  Henlcel'a  husband,  Joseph 
Henkel,  to  recover  his  damages  <m  account 
of  his  wife's  Injuries. 

The  declarations  in  the  several  casea 
charge  that  the  accidents  resulted  by  rea- 
son of  the  failure  of  the  railroad  companies, 
through  their  servants  in  charge  of  the  en- 
gines, to  give  warning  of  the  approach  of 
the  trains  before  reaching  ttie  road  cross* 
ings.  It  is  averred  that  there  was  a  foilure 
to  comply  with  statutory  precautions  or  to 
give  any  warning  of  the  approach  of  the 
trains. 

It  ai^ars-  that  the  crossing  In  Shelby 
county,  at  which  the  accident  occurred  oil 
which  the  Henkel  suits  are  based.  Is  marked 
by  a  sign  with  cross-arms  upon  it  and  the 
Inscription  "Railroad  Crossing."  It  is  not 
clear  from  tbe  record  whether  there  was 
such  a  sign  at  the  crossing  where  the  acci- 
dent to  the  Graves  automobile  happened  or 
not;  but,  tor  the  purposes  of  this  dectsion, 
it  may  be  conceded  that  both  of  these  cross- 
ings were  marked  with  a  sign  such  as  the 
one  described  as  appearing  in  the  Henkel 
cases. 

It  is  admitted  that  neither  of  these  signs 
were  put  up  by  the  road  overseer  in  charge, 
and  It  Is  admitted  that  neither  of  these 
signs  bore  the  legend  prescribed  In  the  stat- 
ute: "Look  out  for  the  cars  when  yon  hear 
the  whistle  or  bell." 

A  motion  for  peremptory  Instructions  was 
made  by  the  railroad  companies  in  all  the 
cases,  and  tfawe  several  motions  were  grant- 
ed, and  the  suits  dismissed.  In  the  Court 
of  CItU  Appeals,  however,  the  cases  were 
reversed  and  remanded  for  trial. 

[1]  As  we  understand  the  opinion  of  the 
Court  of  Civil  Appeals,  that  court  holds  that 
there  is  a  common-lav  doty  resting  upon 
every  railroad  company  to  give  notloe  of 
the  approach  of  Its  trains  to  a  grade  cross* 
Ing,  te  that  crossing  be  what  the  Court  of 
CMl  Appeals  refers  to  as  a  dangerous  cross- 
ing, and  that  this  duty  rests  upon  tbe  rail-, 
road  company  whether  such  crossing  has 
been  marked  by  tbe  road  overseer,  as  r&v 
quired  by  the  statute  or  not  It  appears 
in  these  cases  b^ore  us  that  the  view  of 
the  railroad  tracks  from  both  these  crosa- 
Ings  was  somewhat  obscured— in  the  one 
case,  by  a  growth  of  shrubbery  or  trees;  In 
the  other  case,  by  the  fact  that  the  railroad 
track  ran  through  a  cut  at  the  crossing.  So 
it  was  that  there  was  not  a  clear  view  of 
the  railroad  from  the  road  approadilng  ^- 
ther  crossing,  nor  was  there  a  clear  view 
of  the  road  from  the  railroad  approaching 
either  crossing. 

Our  statute  regulating  the  dutiea  and  11a- 
bllltlee  of  railroad  companies  at  grade  cross- 
ings Is  contained  in  Shannon's  Code,  {  1574, 
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eabseca.  1  and  2,  and  sections  1575  and  1579. 
These  proTlslons  are  as  follows: 

1574.  (1)  "The  overseers  of  every  public 
road  crossed  by  a  railroad  sbaU  place  at 
eecb  crosalns  a  sign  marked,  'Look  out  for 
tbe  cars  when  yon  hear  the  whistle  or  bell,* 
and  the  county  court  shall  appropriate  mon- 
ey to  Aetray  the  expenses  of  said  signs; 
ioA  no  engine  driver  shall  be  compelled  to 
blow  the  whistle  or  ring  the  bell  at  any 
crossing,  nnless  It  Is  so  designated." 

(2)  "On  approaching  every  crossing  so  dis- 
tugulshed,  the  whistle  or  bell  of  the  loco- 
motive shall  be  sounded  at  the  distance  of 
ooe  fourth  of  a  mile  from  the  crossing  and 
at  short  Intervals  till  the  ^raln  has  passed 
tbe  crossing." 

1575.  "Every  railroad  company  that  fails 
'  to  observe  these  precautions,  or  cause  them 

to  be  observed  by  its  agents  or  servants, 
'  stuLll  be  responsible  for  all  damage  to  per- 
sons or  property  occasioned  by  or  resulting 
from  any  accident  or  coUieion  that  may  oc- 
cur." 

1576.  "No  railroad  that  observes,  or  caus- 
es to  be  observed,  these  precautions,  shall 
be  responsible  for  any  damage  done  to  per- 
fou  or  property  on  Its  road.  The  proof  that 
11  has  observed  said  precautions  shall  be 
opon  the  company." 

There  was  evidence  in  these  cases  tend- 
ing to  show  that  the  engine  drivers  had 
not  observed  the  precautions  above,  but  had 
failed  to  blow  the  whistle  or  ring  the  bell 
OD  approaching  these  crossings.  Upon  a 
notion  for  peremptory  instructions,  the 
truth  of  this  testimony  was,  of  course,  con- 
ceded. 

The  Insistence  of  the  railroad  companies 
fa  that  no  requirement  rests  upon  them  to 
unserve  the  precautions  prescribed  by  the 
statute  at  such  crossings,  unless  the  cross* 
fngs  are  marked  by  the  road  overseer,  as 

^  ^escribed  In  subsection  1  of  section  1574. 
.We  think  that  this  contention  for  the 

'^nilroad  companies  Is  well  made,  and  It  Is 

tfflcult  to  see  how  any  other  conclusion  can 
reached.  If  we  give  a  natural  construc- 
tion and  effect  to  the  provisions  of  the  stat- 
■  ite  qnoted. 

It  is  not  donbted  that  the  Legislature  has 
s-%e  right  to  pass  laws  regulating  the  du- 

^1  and  Uabllttles  of  railroad  companies  at 
de  crossings;   such  legislation  being  a 
falid  exercise  of  the  police  power  of  the 
y  kte.   This  was  determined  In  Railroad  v. 
>--lnrke,  6  Cold.  45,  and  has  never  since  been 
nestioued. 

'These  statutes  undertake  to  define  the  du- 
u-'tes  of  the  railroad  company  respecting  its 
U'kains  crossing  public  roads.  Certain  obli- 
jr  Vtlons  are  Imposed  by  the  statute,  both  up- 
:,L«  railroad  companies  and  the  public  road 

en  having  in  charge  public  roads 
by  railroad  tracks.  It  Is  enacted 
'  the  railroad  companies  fall  to  ob- 
, '  krve  the  precautions  prescribed,  they  shall 
<;p  liable  for  all  damages  resulting  from  any 
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accident.  It  Is  enacted  that.  If  the  railroad 
companies  cause  to  be  observed  these  pre- 
cautions, they  shall  not  be  responsible  for 
any  damage  done  to  person  or  property. 

The  language  of  these ,  statutes  Is  too 
plain  to  be  mistaken.  They  provide  that 
every  railroad  company  which  fails  to  ob- 
serve certain  precautions  at  public  road 
crossings  shall  be  liable  if  an  accident  en- 
sues. The  precautions  reqilired  are,  that,  on 
approaching  every  crossing  "so  distinguish- 
ed," the  whistle  or  bell  of  the  engine  shall 
be  sounded  at  a  distance  of  one-fourth  of 
a  mile  and  at  short  Intervals  till  the  train 
has  passed  the  crossing.  How  distinguish- 
ed? The  answer  Is  found  in  subsection  1: 
Distinguished  or  designated  by  a  sign  erect- 
ed by  the  road  overseer  and  inscribed  "Look 
out  for  the  cars  when  you  bear  the  whistle 
or  beU." 

On  the  other  hand,  the  statutes  provide 
that  no  railroad  company  shall  be  liable  for 
damage  done  to  person  or  property  If  It  ob- 
serves the  precautions  prescribed;  that  is 
to  say.  If  on  approaching  every  crossing  "so 
distinguished"  the  whistle  or  bell  is  sound- 
ed at  a  distance  of  one-fourth  of  a  mile  and 
at  short  Intervals  till  the  train  has  passed 
the  crossing.  The  requirement  Is  that  the 
precautions  shall  be  observed  on  approach- 
ing crossings  "so  distinguished,"  and,  as 
Just  stated,  the  meaning  of  the  words  "so 
distinguished"  Is  ei^lalned  in  snbaection  1 
of  section  1574. 

The  effect  of  this  language  is  plain.  If 
the  crossing  Is  marked  as  required  by  the 
statute,  the  railroad  company,  under  the 
statute.  Is  liable  for  failure  to  sound  the 
whistle  or  bell  upon  approaching  said  cross- 
ing with  Its  trains.  If  the  crossing  Is  not 
marked  as  required  by  the  statute,  the  rail- 
road company  Is  not  liable  for  failure  to 
sound  the  t>ell  or  whistle  at  said  crossing. 

A  railroad  is  not  liable  for  Its  failure  to 
observe  statutory  precautions  at  all  cross- 
ings, but  only  for  its  failure  to  observe  such 
precautions  at  crossings  "so  distinguished." 

There  really  cannot  be  any  controversy 
over  the  meaning  of  the  language  of  this  stat- 
ute. It  is  too  simple.  We  do  not  undwstand 
that  the  Court  of  ClvU  Appeals  questions 
the  foregoing  constmctlon.  That  court,  how- 
ever, as  stated,  was  of  opinion  ttiat.  In  addi- 
tion to  the  duties  Imposed  by  tbe  statute 
upon  railroad  comiMuiieB  at  such  crossings, 
a  common-law  duty  rested  upon  ihaa  as  well. 

It  Is  said  that  under  the  common  law  a 
duty  rests  upon  every  isllroad  company,  at 
a  road  eros^ng  where  the  view  Is  obstructed, 
or  where  there  is  much  travel,  to  glTe  warn- 
ing of  the  aK>roach  of  its  trains,  and  ttiat 
this  duty  at  common  law  rests  upon  such 
railroad  companies,  whether  the  crossing  be 
marked  in  any  way  or  not  It  is  doubtless 
true  that  this  is  the  comraon-law  rule.  Au- 
thorities are  cited  to  this  effect  In  the  opin- 
ion of  the  Court  of  ClvU  Appeals,  and  In  the 
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opinion  ot  tUa  conrt  In  Railroad  t.  Sawyer,  i 
114  Tenn.  84,  86  S.  W.  386. 

It  iB  insisted  that  tbe  statute  from  wblch 
the  foregoing  quotations  are  taken  Is  bnt 
declaratory  of  the  common  law,  and  that  It 
does  not  alter  or  vary  or  change  tbe  com- 
mon-law duty  resting  upon  rallroada  with  re- 
spect to  precautions  to  be  observed  when 
crossing  public  roads  with  their  trains.  For 
this  we  are  cited  to  Railroad  y.  Flnley,  122 
Tenn.  127,  118  S.  W.  692,  18  Ann.  Caa.  1141, 
and  the  cases  there  collected. 

Upon  examination,  It  will  be  found  that  all 
these  cases  refer  to  the  section  of  tbe  stat- 
ute regulating  the  duties  of  railroad  com- 
panies with  respect  to  obstructions  seen  up- 
on the  railroad  tracks.  These  duties  are 
prescribed  In  subsection  4,  S  1574,  of  Shan- 
non's Code,  and  are  as  follows: 

"Every  railroad  company  shall  keep  the 
engineer,  fireman  or  some  other  person  upon 
the  locomotive  always  upon  the  lookout 
ahead;  and  when  any  person,  animal  or  oth- 
er obstruction  appears  upon  the  road,  tbe 
alarm  whistle  shall  be  sounded,  the  brakes 
put  down  and  every  possible  means  employ- 
ed to  stop  the  train  and  prevent  an  acci- 
dent" 

It  Is  said  in  our  cases  that  this  section 
placM  upon  the  railroad  companies  no  new 
duties  respecting  objects  seen  upon  the  track, 
that  all  the  precautions  mentioned  In  this 
section  were  required  at  common  law,  and 
that  therefore  this  section  Is  declaratory  of 
the  common  law. 

It  cannot  be  said,  however,  that  all  these 
sections  of  the  Code  which  we  have  quoted, 
they  being  taken  from  chapter  94  of  the  Acts 
of  1855-56  and  chapter  44  of  the  Acts  of 
1857-58,  are  declaratory  of  the  common  law. 
They  are  not,  nor  have  ever  been  supposed  to 
be  by  this  court 

It  was  said  by  the  court  shortly  after  tbe 
passage  of  tbese  acts,  that  the  common-law 
liabilltl^  of  railroads  had  generally  been 
merged  Into  these  statutory  regulations. 
Railroad  v.  Tandal,  5  Sneed.  295;  RaUroad 
Co.  T.  St  John,  5  Sneed,  525,  73  Am.  Dec 
149. 

[2]  A  statute  cannot  be  declaratory  of  the 
common  law  in  so  far  as  it  Is  repugnant  to 
the  common  law.  When  there  is  a  conflict 
between  the  common  law  and  a  statute,  tbe 
provision  of  the  statute  must  prevail.  When 
a  statute  undertakes  to  regulate  an  entire 
subject  Its  provisions  likewise  must  prevail. 
Tblfl  statute  is  repugnant  to  the  common  law 
aa  respects  the  duties  of  railroad  companies 
at  public  road  crossings,  and  It  undertakes 
to  define  and  prescribe  the  entire  duty  of 
railroads  at  crossings  as  to  giving  warning 
of  the  approach  of  their  trains. 

Tba  forcing  statement  of  the  law  is  well 
established  in  this  state  by  Moyers  t.  Brown, 
10  Humph.  77;  Buss^  v.  Golyar,  4  Helsk. 
15»;  State  t.  Cooper,  120  Tenn.  549,  113  S. 
W.  104S,  IS  Ann.  Cas.  1116;  Padgett  y.  Dnck- 


I  town,  etc.,  Inm  Co.,  97  Tenn.  UBQ,  87  8.  W. 

698. 

In  the  case  last  cited,  Padgett  t.  Dncktown. 
etc..  Iron  Co.,  referring,  to  a  conflict  between 
the  provisions  of  the  Code  and  statutes  for- 
merly existing,  this  court  said: 

"Where  the  Code  is  clear,  by  reason  of  Its 
expressed  terms  or  as  a  matt^  of  Implica- 
tion, its  provisions  are  the  law  of  the  state, 
without  regard  to  the  old  statutes  wbldi 
may  have  bew  the  basis  of  tbe  provlalfHis  in 
question." 

If  this  statute  had  simply  provided  that 
the  road  overseer  should  mark  these  cross- 
ings In  a  particular  way,  and  that  railroad 
companies  should  cause  the  locomotive  bell 
or  whistle  to  be  sounded  on  approaching 
such  marked  crossings,  then  It  might  be 
argued  that.  Inasmuch  aa  the  statute  contain- 
ed no  provision  for  unmarked  crossings, 
railroad  companies  would  be  held  to  their 
common-law  duties  with  respect  to  them. 
Such  a  result  cannot  be  reached  here,  how- 
ever, by  reason  of  the  explicit  provisions  of 
the  Code.  No  means  of  warning  save  by  the 
bell  or  whistle  are  In  common  use  by  the 
railroad  companies,  and  It  Is  not  suggested 
that  they  could  give  warning  of  the  approach 
of  their  trains  In  any  other  way.  The  stat- 
utory provision  here  is  couched  In  positive, 
Degatlye  terms,  and  Is  that  no  engine  driver 
sball  be  required  to  sound  the  bell  or  whistle 
on  approaching  a  crossing,  unless  such  cross- 
ing is  marked  by  a  sign  put  up  by  tbe  road 
overseer,  with  the  inscription  prescribed. 
There  Is  an  absolute  repeal  of  the  common 
law  on  the  subject  and  there  is  no  room 
for  speculation  about  the  matter. 

This  view  was  taken  by  the  United  States 
Circuit  Court  of  Appeals,  and  stated  thus: 

"If  tbe  statute  had  been  silent  as  to  tbe 
duties  of  railroads  where  crossings  were  not 
so  designated,  there  would  be  room  to  Infer 
that  at  undesignated  crossings  It  would  be 
tbe  duty  of  such  companies  to  exercise  all 
the  care  and  prudence  required  by  the  com- 
mon law.  In  the  case  supposed  it  could  be 
well  presumed  that  the  common  law  was  not 
repealed  or  altered,  except  in  tbe  case  mo- 
tioned in  the  statute,  and  that  at  places  so 
designated  no  signal  or  precaution  other  than 
those  prescribed  by  the  statute  would  absolve 
the  railroad  from  responsibility.  The  pecul- 
iarity distinguishing  this  statute  from  all 
others  to  which  attention  has  been  called  is 
that  It  expressly  absolves  railroads  from 
blowing  the  whistle  or  ringing  tbe  bell  unless 
the  crossing  be  designated  by  the  proper  sign- 
board." Southern  Railroad  Ca  t.  Elder,  81 
Fed.  791,  26  C.  C.  A.  616. 

Inasmndi,  therefore,  as  the  statutory  pro- 
visions Just  referred  to  are  In  eonfllct  with 
the  common  law,  and  Inasmuch  as  this  stat- 
ute undertakes  to  define  the  entire  doty  of 
railroad  companies  as  to  wamli^  at  ey&y 
grade  oosslng,  it  cannot  be  said  that  any 
common-law  duty  remains  upon  them  as  to 
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glring  warning  at  ancb  crosslngB.  AU  tbelr 
dattea  in  tbSa  reapect  an  laid  down  tn  the 
statute  and  tbelr  liability  most  be  deter- 
mined altogether  by  tbe  terms  of  this  atatnte. 
Tbe  statutory  provlslona  apply  to  every  crosa- 
Ing,  and  the  liability  of  railroad  conqunlea, 
vaOioe  tbe  statntea.  la  tbe  aame  at  erray  pub- 
lic road  crossing,  whether  aoch  crossing 
be  eonaldared  danceroDS  or  otfaerwiae.  The 
lawmakers  evidently  considered  all  aocfa 
crossings  dangerona. 

[9]  It  ia  said,  however,  that  the  erection  of 
the  algns  referred  to,  with  cross-anms  on 
whfcb  were  displayed  the  words  **BalIroad 
Crosalng,"  was  a  substantial  compliance  with 
the  atatutory  provision  aa  to  the  erectitm  of 
signs,  and  the  defendants  below  should  have 
been  required  to  observe  the  precautions  of 
somidlng  the  bell  or  whistle  on  the  approach 
of  their  trains  to  such  crossings. 

To  this  we  cannot  agree.  The  language  of 
the  statute  Is  that  the  signs  shall  be  erected 
by  the  overseer  of  the  public  roads,  and  that 
upon  such  signs  there  shall  be  an  inscription, 
"Look  out  for  the  can  when  you  hear  the 
whistle  or  bell." 

It  la  not  necessary  to  go  into  the  reasons 
of  the  Legislature  for  the  aiactment  of  this 
law.  It  is  supposed  that,  at  the  time  of  the 
passage  of  this  statute,  railroads  being  con- 
sidered as  of  great  advantage  and  conven- 
lence  to  the  community  and  much  desired  In 
every  section,  the  Legislature  thought  proper, 
by  way  of  encouragement,  to  fasten  upon  tbe 
several  counties  through  which  railroad  lines 
might  pass  the  expense  of  erecting  and  main- 
taining these  signs  at  the  rarious  public  road 
crossings,  and  tliat,  in  order  the  more  effec- 
tively to  secure  from  the  counties  compliance 
with  tl4s  regulation,  railroad  companies  were 
meanwhile,  in  a  measure,  relieved  of  liabil- 
ity at  croaslngH,  nntU  the  county  officers 
erected  the  signs  provided  for. 

We  cannot  go  further  into  the  motives  of 
the  Legislature  or  undertake  to  review  them 
at  length.  It  suffices  to  say  that  the  law  was 
passed  as  stated  and  remains  on  our  statute 
boolts  unchanged. 

From  the  very  enactment  of  this  statute 
this  court  tias  said  that  tbe  statute  should 
be  Uterally  construed  and  its  every  provision 
given  effect.  Railroad  companies  have  never 
been  allowed  to  say,  by  way  of  defense  to  a 
suit  l>ased  on  their  failure  to  observe  these 
statutory  precautions,  that  the  result  would 
not  have  been  different  had  the  precautions 
I>een  observed;  or  in  other  words,  they  have 
never  been  allowed  to  defend  on  the  Idea 
that  their  failure  to  observe  such  precau- 
tions was  not  the  proximate  cause  of  the 
damage  complained  of.  The  court  said  It 
would  allow  no  speculation  about  such  mat- 
ters. Tbe  provisions  of  tbe  statute  were 
mandatory.  If  they  were  obeyed,  railroads 
were  excused;  If  they  were  not  obeyed,  rail- 
roads were  liable.  The  contributory  negli- 
gence of  an  injured  person  has  never  been 
allowed  to  bar  his  suit.  If  It  was  shown  that 


a  railroad  had  failed  to  obaerre  statntray 
precautions. 

We  have  many  cases  Uloatrating  the  Jiew 
this  court  has  always  taken  of  tbia  atatnte: 

"The  statute  is  ImperatiTe,  and  a  breach  of 
It  glvea  a  right  of  action,  wbetbw  the  non- 
ohBeennxsa  of  It  was  tiie  proximate  cause  of 
tbe  accident  or  not"  Railroad  Co.  v.  Davis, 
104  T&an.  442,  68  8.  W.  296. 

'The  statute  does  not  broolc  the  slightest 
speculation  upon  things  that  are  proiiable  or 
possible,  either  by  the  court  or  by  the  com- 
pany's agents,  but  demands  an  absolute  obe- 
dience to  its  provisions,  whether  they  seem 
nece8sai7  or  noL"  Hill  t.  Railroad,  9  Helak. 
823-827. 

"The  injunctions  of  the  law  upon  defend- 
ant were  Imperative  and  peremptory..  Tbe 
consequence  of  disregarding  th^,  says  the 
court  In  numerous  cases,  is  absolute  and  un- 
conditional liability.  The  statute  makes  no 
exceptions  and  tolerates  no  reuses."  Ool- 
lins  V.  Railroad,  9  Heisk.  841-852. 

"It  has  been  said  that  cases  of  hardship, 
:  or  even  absurdity,  may  occur  under  such  con- 
struction; but  the  language  is  explicit  and 
certain,  and  capable  of  being  given  no  other 
moinlng."  Chattanooga  Raiiid  Transit  Oo. 
V.  Walton,  105  Tenn.  415-420,  68  S.  W.  787, 
and  cases  there  cited. 

Illustrations  might  be  multiplied;  but,  aa 
said  in  the  case  of  Hill  v.  Railroad,  supra, 
upon  the  construction  of  these  statutes,  there 
has  been  no  variableness  or  shadow  of  turn- 
ing In  the  adjudicated  cases. 

Inasmuch  as  the  language  of  the  statute 
has  always  been  construed  Uterally  as 
against  the  railroads,  and  they  are  held  to 
absolute  unconditional  liability  for  a  failure 
to  observe  these  provisions.  It  must  follow 
that,  when  a  proper  case  arises,  the  statute 
most  be  construed  literally  in  favor  of  the 
railroads,  and  they  must  be  given  absolute 
and  unconditional  release  from  liability 
when  the  provisions  of  the  statute  require. 

When  the  statute  says  in  as  many  words 
that  the  engine  driver  shall  not  be  "com- 
pelled to  blow  the  whistle  or  ring  the  bell  at 
any  crossing  unless  it  la  so  distinguished," 
we  must,  pursuing  the  settled  policy  of  liter- 
al  adherence  to  the  terms  of  this  statute,  re- 
lieve the  railroads  of  the  performance  of 
those  duties  which,  in  the  absence  of  the 
statute,  would  have  been  required  of  them. 

No  engine  driver  is  required  to  sound  a 
whistle  or  bell  on  approaching  any  public 
crossing,  unless  at  that  crossing  there  has 
been  erected  by  the  road  overseer  a  sign  such 
as  referred  to  in  the  statute,  and  unless  that 
sign  bears  the  inscription,  "liook  out  for  the 
cars  when  you  hear  the  whistle  or  bell." 

It  was  competent  for  the  Legislature  to 
prescribe  the  exact  distance  from  a  dty  or 
town,  one  mile,  at  which  the  t>e)l  or  whistle 
of  an  approadUng  train  should  be  sounded. 
Shannon's  Code,  i  1574,  subsec.  3.  This 
court  held  that  sounding  the  bell  or  whistle 
three-quarters  of  a  mile  from  tbe  city  or 
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town  was  no  compliance  with  the  statute. 
Kallroad  v.  DaTla,  104  Tean.  442,  58  S.  W. 
296. 

So  It  was  competent  for  the  Legislature 
to  prescribe  the  exact  words  to  be  placed 
upon  the  crossing  signboards,  and  this  court 
cannot  say  that  the  inscription  of  other 
words  on  such  signboards  Is  a  compliance 
with-  the  statute. 

The  Legislature  directed  that  such  sign- 
boards be  erected  by  the  "overseers  of  every 
public  road."  This  court  cannot  say  that 
a  signboard  erected  by  another,  without  au- 
thority of  law.  Is  such  an  one  as  the  law 
compels  engine  drivers  to  recognize. 

This  is  not  a  new  question  In  our  courts. 
In  the  case  of  Railroad  v.  McDonough  there 
was  a  suit  for  the  value  of  a  cow  killed  at 
the  crossing  of  a  railroad  and  public  road. 
The  plaintiff  Insisted  that  the  bell  was  not 
rang  or  the  whistle  sounded  on  the  approach 
of  the  train  to  the  crossing  where  the  cow 
was  killed.  The  railroad  company  insisted 
ttiat  it  was  not  required  to  ring  the  bell  or 
sound  the  whistle,  for  the  reason  that  the 
crossing  was  not  shown  to  hare  been  distin- 
galsbed  by  the  danger  signal  required  by  the 
statute.  There  was  no  proof  on  this  subject 
by  either  side,  and  the  question  rafsed  on 
ai^ieal  was  as  to  the  burden  of  the  proof. 
The  court  said: 

"It  Is  insisted  on  behalf  of  the  plaintiff 
that,  the  fact  being  shown  that  this  was  an 
important  and  much-traveled  public  road, 
the  law  would  presume  that  the  road  over- 
seer, upon  whom  the  duty  is  devolved  by 
the  statute,  bad  discharged  his  duty.  We 
are  unable  to  concur  in  this  contention.  The 
statute  provides  that  the  overseer  of  every 
public  road,  crossed  by  a  railroad,  shall 
place  at  such  crossing  a  signal  marked, 
'Look  out  for  the  cars  when  you  bear  the 
wblstle  or  bell,'  and  the  county  court  shall 
an>roprtate  the  mon^  to  defray  the  expens- 
es of  said  stgiu,  and  no  oiglne  driver  shall 
be  compelled  to  blow  the  whistle  <w  ring  the 
bell  at  any  crossing  unless  it  is  so  de^l^t- 
ed.  U.  &  T.  Code,  |  1298,  subsec.  1.  It  will 
be  obserrod  that  the  duty  of  the  company  to 
ring  its  bell  or  sound  its  wblsUe  at  public 
croaslngB  Is  not  absolute,  but;  Is  contingent 
upon  the  performance  of  a  s^^arate  and  dis- 
tinct duty  by  an  Indepoidmt  public  agent 
The  company  is  In  no  default  until  it  Is 
made  to  appear  that  the  crossing  has  been 
designated  in  the  manner  required  by  the 
statute.  It  is  supposed  that  the  duty  of 
making  this  proof  Is  imposed  upon  the  com- 
pany by  section  1800,  M.  &  V.,  wtaldi  pro- 
vides, vis.:  'No  railroad  company  that  ob- 
serves these  iwecautions  ataall  be  responsible 
for  any  damages  dohe  to  persons  or  proper- 
ty on  its  road.  The  proof  that  It  has  ob- 
served such  precantlons  shall  be  on  the  com- 
pany.' It  is  clear  to  our  minds  that  this 
section  bas  application  alone  to  such  specific 
loecantions  as  are  laid  down  in  the  statute. 


and  which  the  company  is  required  to  ob- 
serve as  a  condition  of  nonliability.  It  can- 
not, by  any  fair  construction,  relate  to  such 
remote  duties  as  are  contingent  upon  the 
performance  of  public  duties  by  other  offi- 
cials. Moreover,  such  requirements  would 
Impose  upon  the  company  tbe  du^  of  prov- 
ing a  negative. 

"We  think  It  was  a  part  of  the  plaintiff's 
case  to  show  affirmatively  that  the  danger 
signal  required  by  law  had  been  posted  at 
this  public  crossing."  Railnad  v.  McDon- 
ough, 97  Tenn.  255-257,  37  S.  W.  15. 

A  result  precisely  similar  to  the  one  reach- 
ed In  this  case  was  attained  by  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  in 
the  case  of  Southern  Railroad  Company  v. 
Klder,  supra.  In  that  case  Judge  Lnrton  ol>- 
served: 

"That  railroads  should  be  absolved  from 
the  common-law  duty  of  giving  some  reason- 
able warning  of  the  approach  of  their  trains 
to  undesignated  public  crossings  may  be  a 
public  misfortune;  but  It  is  one  whidi  the 
public  can  obviate  by  causing  tbe  proper 
signs  to  be  erected.  The  absence  of  such  a 
sign  Is  a  notice  that  extraordinary  care 
should  be  exercised  by  a  traveler  desiring  to 
cross." 

[4]  It  was  urged  on  the  argument  that  tbe 
only  effect  of  the  provision  that  the  engine 
driver  should  not  be  compelled  to  blow  the 
whistle  or  ring  the  bell  was  to  relieve  him 
of  a  criminal  prosecution  for  such  failure, 
provided  In  section  2  of  the  Acts  of  185&-56, 
If  the  crossing  was  not  designated  as  re- 
quired by  the  statute.  An  examination  of 
the  original  act  does  not  justify  such  a  con- 
clusion. It  is  manifest  that  it  was  the  pur- 
pose of  the  act  to  relieve  the  compaay  from 
liability  on  account  of  its  failure  to  blow  tbe 
whistle  or  ring  the  bell  If  the  crossing  was 
unmarked.  Just  as  mnch  as  It  was  intended 
to  relieve  the  «igine  driver  from  a  crim- 
inal prosecution  undor  such  drcumstances. 

While  the  literal  enforcement  of  the  pro- 
visions of  tbe  statute  often  seem  to  result 
in  hardship,  and  even  In  absurdity,  as  tills 
court  has  formerly  said,  yet,  on  the  whole, 
for  more  than  a  half  century,  this  court  has 
thought  it  best,  tor  the  public  and  for  the 
railroads,  to  exact  from  all  an  absolute  com- 
pliance with  these  provisions.  We  are  en- 
tirely satlsfled  with  the  former  rulings  of 
the  court  on  this  subject,  and  adhere  to 
them  herein.  One  thing  is  certain,  If  the 
statute  Is  literally  enforced  against  the  rail- 
roads, it  must  be  literally  enforced  against 
the  public.  It  cannot  be  construed  strictly 
as  against  one  party,  and  liberally  as  against 
the  other.  The  law  must  be  administered 
with  an  even  hand. 

It  results  that  the  Court  of  Oivil  Appeals 
was  in  error,  and  the  judgment  of  that  court 
in  all  the  cases  must  be  reversed.  Tbe  judg- 
ments of  the  circuit  court  were  correct,  and 
will  be  affirmed,  and  these  suits  dismissed. 
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(Supreme  Court  of  Arkaosaa.   May,  20,  1912.) 

L  HOUESTEAD      (S     181*}  —  ABANDONHENI  ~ 

Evidence. 

In  an  action  to  cancel  a  sale  of  real  es- 
tate by  an  administrator,  evidence  iietd  to  sos- 
tain  a  finding  that  the  deceased  had  abandoned 
a  bomestead  therein. 

[Ed.  Mote. — For  other  cases,  see  Homestead, 
Cent  Dig.  U  SS1-3S3;  Dec  D^.  I  181.*] 

2.  HouKSTBAD  (I  162*)— ABANDomcENT— In- 
tent. 

The  abandonment  of  a  homestead  is  main- 
ly a  qaestioQ  of  intent,  manifested 'by  the  cir- 
camataocea  and  declarattons  of  the  owner. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
CenL  Dig.  II  815-819;  Dec  Dig.  |  162.*] 

8.  Appeal  and  Ebrob  (|  1009*)--Retiew— 

Findings  or  Fact. 

A  finding  of  the  chancellor  on  conflicting 
testimony,  that  a  deceased  had  abandoned  a 
former  homestead  before  his  death,  is  conclu- 
rire  on  appeal,  where  not  against  the  prepon- 
derance OK  the  testtmony. 

[Ed.  Note.^For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  8970-^8;  Dec.  Dig.  1 
1009.*] 

4.  EXECtTTOBS  AND  ADmNISTBATOBS  (|  324*) 

—Sales  or  Land  Under  Obdeb  or  Coub'T— 
Patuent  or  Debts— Necbssitt  or  Fbobate 
OF  Debts. 

ThoQgh  proceeds  of  a  sale  of  realty  by  an 
administrator  were  Qsed  to  pay  a  mortgage 
debt  upon  the  property,  which  had  not  been 
probated,  the  order  of  sale  was  not  without 
iniisdiction,  where  there  were  other  debta 
which  had  been  daly  probated, 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  11  1337,  1338, 
1342;  Dec.  Dig.  |  324.*] 

(k  EXECUTOBB  AND  ADMINIBTBATOBS  (J  383*) 

—Sales  or  I<and  Undbb  Obdeb  or  Ooubi^ 
Jvoamnr  or  CoNFiBHATioir— Collaixbal 
Attack. 

A  Judgment  of  the  probate  court,  confirm- 
ing a  sale  of  lands  by  an  administrator  under 
its  order  to  pay  debts,  cannot  be  attacked  col- 
laterally, in  an  action  to  cancel  the  sale,  on  the 
ground  that  there  were  sufiicient  personal  as- 
sets to  pi^  the  debta.  or  that  the  sale  was 
made  withm  12  months  after  a  failure  to  sell 
the  land  on  the  first  offer  for  two-thirds  of 
the  appraised  value,  within  the  prohibition  of 
Eirby's  Dig.  S  200. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  1554;  Dec. 
Dig.  I  383.*] 

tt.  EXECXTTOBS  AND  ADUINISTBATOBS  ({  861*) 

8ai.es  or  Land  to  Pat  Debts— Statutobt 

pBoviBions— BnraoT  or  VAiuam  to  Sell 

ON  FiBST  Offeb. 

The  pnrpose  of  Kirby'e  Dig.  |  200,  which 
provides  that,  in  case  an  administrator  or  ex- 
ecDtor,  ordered  to  sell  lands  to  pay  debts, 
shonld  fail  to  sell  the  lands  for  two-thirds  of 
the  appraised  value,  the  court  shall  order  the 
same  to  be  sold  at  the  end  of  12  months  there- 
after to  the  highest  bidder,  is  to  protect  the  es- 
tate from  an  improvident  aale,  and  requires 
the  lapse  of  12  months  from  the  date  of  the 
first  offering  before  the  land  can  be  sold  at 
less  than  two-thirds  of  its  appraised  value, 
to  that  a  sale  for  two-thirds  of  the  appraised 
nine  within  12  months  of  the  first  offering, 
with  .the  authority  of  the  court,  was  not  void 
as  prohibited  by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |i  1481,  1482, 
1484.  1490;  Dee.  Dig.  |  861.*] 


Appeal  from  dtj  Chancery  Govt;  Ed* 
ward  D.  BobertBon,  COianceUor. 

Action  by  Fannie  Long  and  otb«8  agEalnst 
O.  A  Hoffman  and  others.  From  a  Jnc^ment 
for  defendants,  plaintiffs  appeal.  Affirmed. 

J.  S.  Jordan  and  F.  G.  Taylor,  both  of 
Coming,  for  appellants.  J.  L.  Taylor  and  G. 
B.  Oliver,  both  of  Coming,  for  appellees. 

Mcculloch,  C.  J.  [l]  This  is  an  action 
Instituted  in  the  chancery  court  by  the  widow 
and  minor  children  of  S.  M.  Long,  deceased, 
to  cancel  a  sale  by  the  administrator  of  said 
decedent  to  certain  real  estate,  a  part  of 
which  the  plaintiffs  all^e  constituted  the 
homestead  of  said  decedent.  Cancellation  of 
the  saleils  sought  principally  on  the  alleged 
ground  that  the  homestead  was  Included,  and 
also  sought  cancellation  on  certain  other 
grounds,  which  will  be  stated  later.  S.  M. 
Long  died  on  December  6,  1906,  and  was  then 
the  owner  of  a  farm  about  2H  ipUes  from 
Coming.  Ark.,  and  also  owned  several  lots 
In  the  town  of  Corning,  on  which  was  situ- 
ated a  dwelling  house  and  bam.  He  had 
owned  the  farm  about  16  years  and  occupied 
It  as  his  home,  but  for  several  years  had  oc- 
cupied, alternately,  the  house  In  town  during 
a  portion  of  the  year  and  the  dwelling  on 
the  farm  for  the  remainder.  He  usually 
spent  the  spring  and  summer  on  the  farm 
and  the  fall  and  winter  In  town ;  that  being 
the  season  for  sending  his  children  to  school. 
He  kept  some  of  his  furniture  at  each  honse. 
In  August,  1905,  he  rented  oat  all  of  his 
farm  for  the  succeeding  year,  except  a  small 
amount  of  the  land,  which  he  expected  to 
cultivate  himself  In  com,  and  also  rented 
the  dwelling  house  on  the  farm  to  one  of 
the  tenants,  but  reserved  a  room  In  it  for 
himself.  He  returned  to  the  house  in  town 
with  his  family,  as  usual,  in  September, 
1905,  and  they  continued  to  reside  at  the 
latter  place  up  to  the  time  of  his  death, 
which  occurred  at  that  place.  During  the 
crop  season  of  1906,  he  went  back  and  forth 
between  the  boaae  In  town  and  the  ftinn, 
staying  at  both  places  a  porU<m  of  the  time; 
but  hts  family  did  not  retnm  to  the  farm  at 
all.  After  kds  death,  the  family  oontlnned 
to  reside  in  the  house  in  town,  and  .no  steps 
were  taken  to  have  the  homestead  set  aside 
until  this  suit  was  instituted,  thou^  Mrs. 
Long,  one  of  the  plaintlfCs,  claims  that  she 
spoke  to  the  coim^  judge  about  having  the 
farm  set  apart  to  her  as  a  homestead,  and 
she  testified  that  she  also  told  the  adminis- 
trator, Hr.  Uoore,  that  the  f^rm  was  the 
homestead;  bnt  the  latter  testlfled  to  the 
<»ntrary,  and  stated  that  when  he  was  pro- 
ceeding wlOi  the  sale  of  the  property,  for 
the  purpose  of  paying  debts,  the  widow  re- 
Quested  him  to  sell  tlie  Cann,  rather  than  the 
house  In  town.  The  testimony  shows  that 
the  house  In  town  was  more  commodious  and 
better  suited  for  occupancy  by  decedent  and 
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his  tamlly;  and  that  It  waa  betttf  farnlshed 
In  every  way.  Mn.  Long  teatuied  that  th^ 
moTed  to  town  for  the  purpose  of  edncatix^ 
the  children,  and  Called  to  return  dnrli^  the 
anmmer  of  1900  for  the  sole  reason  that  the 
condition  of  bex  health  waa  such  that  It  was 
Inconvenient  for  th«n  to  go  to  tbe  country. 
She  stated  that  her  hnaband  repeatedly  spoke 
of  the  farm  as  hla  homestead,  and  expressed 
his  intention  of  returning  there  to  Uto,  and 
of  bnlldhig  a  more  suibihle  dweUing  there- 
on. There  were  other  witnesses,  who  cor- 
roborated her  as  to  statements  made  by  de- 
ceased Indicating  his  intention  to  return  to 
the  ftirm  and  retain  it  as  hla  homestead.  On 
the  other  hand,  the  defendant  introduced 
sereral  witnesses,  who  testified  that  deceased 
made  r^eated  efforts  to  sell  the  form,  es- 
pe<dally  Rtter  he  moved  to  town  the  last 
tima  Several  of  plaintiffs'  witnesses  testi- 
fled  as  to  deceased  expressing  his  desire  or 
intention  to  sell  the  farm.  In  fact,  it  seems 
to  be  undisputed  that  the  deceased  made  ef- 
forts to  sell  the  farm.  The  proof  shows  that 
he  repaired  the  house  in  town,  snd  shortly 
before  he  died  added  another  room  to  it  It 
is  therefore  well  established  by  the  testimony 
that  the  deceased  did  not  live  on  the  farm  for 
more  than  a  year  prior  to  his  death,  but  was 
living  at  his  dwelling  house  In  the  town  of 
Coming;  and  the  question  of  fB.ct  arises 
whether  he  had  the  Intention  of  returning  to 
his  farm  and  occupying  the  same  as  his 
homestead. 

it]  This,  as  we  have  said.  Is  mainly  a  ques- 
tion of  intention,  as  manifested  by  circum- 
stances or  declarations.  Stewart  v.  Pritch- 
ard,  141  S.  W.  506.  The  chancellor  made  no 
special  findings  of  fact;  but  we  assume,  from 
the  decree  be  entered,  that  he  reached  the 
conclusion  that  decedent  bad  left  bis  farm 
without  Intention  of  returning  to  It  as  a 
home,  and  that  it  did  not  constitute  his 
homestead  at  the  time  of  his  death. 

[S]  The  testimony  is  conflicting;  and  It  Is 
somewhat  difficult  to  determine  where  the 
pr^nderance  really  lies  on  this  issue.  We 
are  unable  to  say  that  the  conclusion  of  the 
chancellor  Is  against  the  preponderance  of 
the  testimony ;  and  therefore  It  is  our  duty 
to  follow  his  findings.  While  there  is  mu(di 
testimony  tending  to  show  that  decedent  ex- 
pressed an  Intention  of  retomlng  to  the  farm, 
yet,  when  we  consider  the  fact  of  his  repeat- 
ed efforto  to  sell  the  place,  and  the  fact  that 
his  dwelling  house  In  town  was  better  suited 
as  a  home  for  bis  family,  and  the  fact  that 
lie  continued  to  add  to  it  up  to  the  time  of 
his  death,  we  are  led  to  the  conclusion  that 
he  regarded  the  latter  as  his  homestead,  and 
had  abandoned  his  Intention  ot  returning  to 
the  farm.  At  any  rate,  we  do  not  feel  that 
the  state  of  the  proof  Is  such  that  we  are 
warranted  In  disturbing  the  finding  of  the 
chancellor  on  this  issue. 

[4]  The  farm  was  mortgaged  to  one  I<epp  to 


secnre  a  debt  amounting  to  about  $3,100;  and 
there  were  probated  claims  against  tiie  estate 
amounting  to  nearly  11,400.  The  mortgage 
debt  to  li^p  bad  not  been  probated;  and  the 
next  assault  upon  the  validity  of  the  sale  la 
that  the  probate  coiut  should  not  have  order- 
ed a  sale  to  pay  an  improhated,  though  se- 
cured, debt  of  the  decedent  It  la  unneces- 
sary to  determine  wbeOnu  the  probate  conrt 
luid  Jurtsdictlim  to  order,  for  the  protection 
of  the  estate,  a  sale  of  land  for  the  pnn>OBe 
of  paying  off  an  unprobated  debt  secured  by 
a  mortgage  on  land  of  the  estate.  There 
were  other  debts  of  the  estate  whldi  had 
been  duly  probated;  and  tiie  probate  conrt 
was  the  proper  forum  to  determine  the  ne- 
cessity for  t^  sala 

[I]  The  judgment  of  the  probate  court  can- 
not be  collaterally  attacked.  Hoshall  r. 
Brown,  143  S.  W.  1081.  Nor  can  the  Judg- 
ment of  tlie  court,  confirming  tiie  sale,  be 
attacked  coUateraUy,  on  tbe  ground  that 
there  were  sufBdent  personal  assete  in  the 
hands  of  the  admlntetrator  to  pay  debts, 
without  selling  land.  That  too,  was  a  mat- 
ter within  the  jurisdiction  of  tlie  probate 
court;  and  its  deci8i<m  was  final,  in  tbe  ab- 
sence of  fraud  in  tlie  procurement  of  the 
judgment 

[I]  The  validity  of  the  sale  Is  also  atte<dc- 
ed  on  the  ground  that  a  second  offer  of  sale 
of  the  land  was  Improperly  made,  without 
waiting  12  montlis  after  the  first  offer.  The 
statute  provides  that  'if  from  any  cause  the 
administrator  or  executor  sbould  fall  to  sell 
any  lands  and  tenements  ordered  to  be  sold 
by  the  court  at  the  time  specified  In  such  or- 
d^,  he  shall  report  the  tacta  to  the  court, 
accompanied  by  his  aflSdavlt  of  the  truth 
thereof,  and  It  shall  then  be  tbe  duly  ot  the 
court  to  make  an  order  that  the  same  shall 
be  offered  for  sale  at  the  end  of  twtive 
months  thereafter  to  ttie  tilghest  bidder,  and 
It  shall  be  the  duty  of  the  executor  or  ad- 
ministrator to  carry  such  order  into  full 
force  and  effect"  Klrby's  Digest  S  200.  The 
statute  also  provides  that  the  land  sliall  be 
appraised,  and  that  on  the  first  offering  shall 
not  be  sold  for  less  than  two-thirds  of  the 
appraised  value.  The  obvious  purpose  of  the 
statutes  referred  to  Is  to  protect  the  estate 
from  an  Improvident  sale,  and  to  require  tbe 
lapse  of  12  months  from  the  date  of  the  first 
offering  before  the  land  can  he  sold  at  less 
than  two-thirds  of  tbe  appraised  value. 
Where  the  lands  are  sold,  under  the  authori- 
ty of  the  court  for  two-thirds  of  the  ap- 
praised value,  tbe  sale  cannot  be  defeated, 
at  least  in  a  collateral  attack  on  the  judg- 
ment of  conflrmatloo,  on  account  of  the  sale 
having  been  made  wltbln  12  months  after 
tbe  first  offering.  In  this  case  it  appears 
that  the  lands  brought  at  least  two-thirds  of 
the  appraised  value,  and  the  sale  waa.  con- 
firmed by  the  court 

Decree  affirmed. 
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PABKER  V.  FLOWERS  et  aL 
(Sapreme  Court  of  Arkansas.   May  20,  1912.) 

MoBTGAGis  (I  74*)— EviOBnCB  or  Exkoution 
AND  AaexoNNEHT  or  Note  Sbcubbd. 

In  an  action  to  foreclose  a  deed  of  trnat 

firen  to  secure  a  note,  evideoce  Aeld  to  show 

the  execQtion  of  the  note  and  Its  assisnment 

for  valae  before  maturity. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 

Cent.  Dig.  |  172 ;  Dec  Dig.  1  74.»1 

Appeal  from  Nevada  Chancery  Court ; 
Jas.  D.  Shaver,  Chancellor, 

Action  by  J.  D.  Parker,  TruBtee,  against 
Jtdla  Flowers  and  others  to  foreclose  a  deed 
of  trust.  From  a  decree  d'gmia^ing  the  com- 
plaint, plaiatur  appeals.  Rereraed  and  re- 
manded, with  directions. 

J.  D.  Paricer  as  tnistee  for  Lawroice  M. 
W«nack  broni^t  suit  on  tixe  14tb  of  Feb- 
niaiy,  1911,  to  fOrecloBe  a  deed  of  trust  ex- 
emted  March  6,  1906,  to  secure  a  note  of 
eroi  date  for  the  sum  of  $05.87  bearing  10 
per  cent  bitowt  from  Janiury  1,  1906,  and 
also  other  IndebtednesB  consisting  of  a  rent 
note  of  $30  and  a  store  account  of  $5.65, 
making  an  aggregate  of  $131.52,  for  which 
jDdgmoit  waa  prayed. 

The  anwllant  alleged  that  be  waa  named 
tqr  the  boiefli^ry  in  purstunce  of  authority 
given  In  the  deed  of  trust  as  trustee,  and  that 
before  the  maturity  of  the  note  of  $95.87 
Blake  &  Brown,  the  payees,  for  a  valuable 
consideration  assigned  the  same  to  Lawrence 
M.  Wonia<^  and  also  for  a  valuable  consid- 
eration assigned  the  other  note  and  store  ac- 
count; that  the  Indebtedness  was  long  pest 
doe  and  had  not  been  paid.  Judgment  was 
therefore  prayed  for  the  sums  mentiODed, 
and  there  was  a  prayer  to  have  the  judg- 
meot  declared  a  lien  on  the  real  estate  and 
personal  property  mentioned  in  the  deed  of 
trust  and  to  have  the  same  foreclosed. 

The  defendant  Julia  Flowers  answered 
separately,  denyli^  that  she  was  indebted  to 
Blake.  A  Brown  in  the  sum  of  $05.87  or  any 
other  sum.  She  denied  the  execution  of  the 
note  for  that  sum,  and  also  the  execution  of 
the  rent  note  and  denied  the  account,  and 
set  op  the  statute  of  limitations  as  to  the 
accDDut.  She  admitted  that  she  executed  the 
deed  of  trust  which  the  plaintiff  was  seeking 
to  foreclose,  but  averred  that  she  executed 
the  same  for  the  purpose  of  securing  supplies 
to  be  famished  for  the  year  1906  but  that 
she  moved  away  shortly  thereafter  and  did 
not  get  any  supplies. 

The  testimony  of  L.  M.  Womack  tended  to 
show  that  he  purchased  the  note  from  Blake 
4  Brown  that  was  executed  by  Julia  Flowers 
for  the  sum  of  $95.87.  He  testified  that  the 
note  and  mortgage  were  transferred  to  him 
in  consideration  of  his  paying  the  $05.87 
note  with  Interest,  and  also  the  store  account 
of  C^.6B  and  the  rent  note  of  $30  for  the 
year  1906  which  he  purchased  for  $25.  He 
stated  that  tlie  several  amounts  were  paid 


at  the  request  of  Julia  Flowers ;  that  none 
of  the  sums  secured  by  the  mortgage  bad 
been  paid.  He  stated  that  the  note  for  $95.- 
87  was  Indorsed  to  him  by  Blake  &  Brown 
and  was  turned  over  by  him  to  Haynle-ft 
Hamby  with  directions  to  have  them  sue  on 
the  note.  He  stated  that  the  only  evidence 
he  had  that  Julia  owed  the  noto  was  that 
Blake  &  Brown  had  it  charged  on  their  books, 
and  that  she  requested  him  to  pay  it  for 
her,  and  that  he  did  make  the  payment  In 
the  fall  of  1006  after  the  mortgage  was  giv- 
en ;  that  when  he  paid  off  the  note  he  had 
the  note  and  mortgage  transferred  to  himself. 
He  did  not  get  possession  of  the  mortgage 
for  some  time  afterwards:  that  the  mort- 
gage, as  shown  by  the  filing  mark,  was  filed 
on  January  22,  1910.  Before  he  came  into 
possession  of  the  mortgage,  he  sent  the  note 
secured  by  It  to  Haynle  &  Hamby,  lawyers, 
for  collection ;  that  the  rent  note  was  burned 
up  wlien  be  lost  bis  residence  by  fire.  He 
said  that  the  note  for  $9537  was  not  destroy- 
ed because  he  had  that  In  the  Hempstead 
Gonnty  Bank.  He  testified  that  he  had  not 
seen  the  note  for  $^87  since  he  turned  it 
over  to  Haynie  &  Hamby;  tliat  they  bad 
turned  it  over  to  Mr.  Parker;  that  It  was 
either  in  the  poasosslon  of  Parker  or  Haynie 
ft  Hamby. 

Witness  Bryant  testified  that  be  was  a 
Justice  of  the  peace  and  saw  Julia  Flowers 
sign  the  deed  of  trust  in  suit  and  that  she 
acknowledged  the  same  before  him.  He  did 
not  see  any  note  given  at  the  time  she  signed 
the  moitgtge.  He  said  the  mortgage  waa 
filled  out  when  it  was  delivered  to  him;  that 
all  he  did  was  to  fill  out  the  acknowledg- 
mmt  after  Julia  had  signed  the  mortgage. 

Blake  testified  that  he  was  a  member  of 
the  partnership  of  Blake  ft  Brown  in  1906 
whm  a  deed  of  trust  was  executed ;  that  it 
was  executed  to  secure  an  old  account  con- 
tracted with  Brown  before  the  partnership 
was  entered  Into;  that  Julia  Flowers  never 
paid  any  part  of  the  indebtedness  that  she 
was  due  them;  that  L.  M.  Womack  took  up 
Julia  Flowers*  entire  indebtedness  with  Blake 
ft  Brown  under  the  mortgage  and  paid  same 
for  her.  He  did  not  recollect  the  amount  but 
thought  It  was  $80  or  $90 ;  that  when  Wo- 
maek  paid  the  indebtedness  the  mortgage  had 
not  been  recorded  and  was  not  delivered  to 
Mr.  Womack  at  the  time ;  said  that  it  was 
about  five  years  after  Mr.  Womack  paid  off 
the  indebtedness  before  the  mortgage  was  de- 
livered to  him;  that  the  reason  it  was  not 
delivered  was  because  he  thought  the  mort- 
gage was  on  record  and  so  Informed  Mr. 
Womack,  but  later  the  mortgage  was  found  In 
an  old  drawer,  and  it  was  then  mailed  to  Mr. 
Womack.  This  witness  stated  that  before 
the  mortgage  was  found  he  had  received  a 
notice  from  Haynie  &  Hamby,  lawyers  of 
Prescott,  notifying  him  that  as  a  member  of 
the  firm  of  Blake  ft  Brown  he  would  be  ex- 
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pected  to  pay  the  indebtedness  that  Mr.  Wo- 
mack  had  paid  to  them  for  Julia  Flowers; 
that  Haynle  ft  Hamhy  claimed  in  their  letter 
to  have  the  note  in  their  possession  at  the 
time  they  notified  him.  He  claimed  he  did 
not  have  any  personal  recollection  of  baviog 
seen  the  note  or  mortgage  eltb«  nnttl  he 
found  the  motgage  and  mailed  It  to  Mr.  Wo- 
macfe;  that,  U  there  was  any  note  given  by 
Jnlla  Flowers  to  Blake  ft  Brown,  he  did  not 
remember  of  having  seen  it 

Witness  Brown  testified  that  prior  to  bis 
forming  a  partnership  with  John  Stake  be 
was  acquainted  with  Julia  Flowers ;  that  she 
bad  traded  with  him  for  10  years  before  be 
entered  into  oopartnersh^  with  Blake.  In 
answer  to  a  question  as  to  whether  or  not 
Jnlia  Flowers  executed  a  note  and  mortgage 
in  Uarcb,  1906,  on  certain  land  In  Nevada 
county  to  secure  the  payment  of  her  ind^ted- 
ness  to  blm,  he  answered,  "The  record  will 
show."  He  further  testified  that  be  supposed 
she  must  bare  given  a  note  for  the  amount 
that  she  was  due  him  that  was  secured  by 
the  mortgage,  but  that  he  could  not  remem- 
ber. In  answer  to  the  question  as  to  wheth- 
er be  sold  the  DOte  secured  by  the  mortgage 
executed  by  Julia  Flowers  to  U  M.  Womack, 
he  answered,  "We  made  a  trade  on  some  ac- 
counts, but  don't  recall  how  much,  and  one  of 
these  accounts  was  Julia  Flowers."  He  stated 
that  his  recollection  was  that  "all  the  papers 
were  transferred  the  day  we  made  the  trade." 
He  stated  that  they  did  not  have  a  rent  note 
on  appellee  for  the  y.ear  1906,  but  did  hare  a 
rent  note  on  appellee's  son,  the  amount  of 
which  he  did  not  remember.  He  stated  that 
appellee  owed  him  an  account  at  the  time  he 
entered  into  copartnership  with  Blake,  and 
that  be  put  the  account  In  the  Arm ;  that 
Julia  Flowers  had  traded  with  him  some- 
times on  open  account  and  sometimes  on 
note;  that  a  deed  of  trust  was  executed  by 
Julia  Flowers  to  Blake  ft  Brown,  and  that 
he  supposed  a  note  was  executed  to  Blake  & 
Brown  also.  He  supposed  the  date  of  the 
deed  of  trust  would  rikow  ttae  date  of  the 
note. 

The  appellee  Julia  Flowers  testified  that 
she  never  executed  the  note;  that  the  last 
year  she  traded  with  Brown  was  In  1905; 
that  she  did  not  rent  any  land  from  anybody 
during  the  year  1906.  She  had  signed  and 
aclmowledged  the  deed  of  trust  expecting  to 
trade  with  Blake  ft  Brown  during  the  year 
1906,  but  moved  away  and  did  not  trade  any. 
She  did  not  sign  any  note  for  $05.87  or  for 
|30;  they  did  not  ask  her  to  give  a  note, 
and  she  did  not  owe  them  any  account  She 
denied  asking  L.  H.  Womack  to  take  up  any 
account  to  Blake  A  Brown  amounting  to  |fi.- 
65.  She  stated  that  she  did  trade  with 
Brown  for  about  10  years  before  the  year 
1906.  At  the  time  she  executed  the  deed  of 
trust  she  did  not  owe  Brown  anything  at  all, 
but  thought  she  might  trade  some  with  him 


during  the  year  1906,  and  that  the  deed  of 
trust  was  executed  to  secure  advances.  Sbe 
stated  that  she  did  not  give  any  note  at 
the  time  she  executed  the  mort^ige.  Sbe 
stated  that  there  was  only  one  paper  that  sbe 
had  signed. 

The  court  found  "that  the  plaintiff  had 
failed  to  prove  the  execution  of  the  note  by 
Julia  Flowers  to  Blake  &  Brown  which  tbe 
deed  of  trust  in  question  was  supposed  to  se- 
cure, and  that  tliere  was  no  equity  In  tbe 
complaint  and  that  tbe  same  should  be  dis- 
missed as  to  Julia  Flowers." 

Sam  &  Sain,  of  Nashville,  for  appellant 

WOOD,  J.  (after  stating  the  fftcts  as  above). 
Appellant  Insists  that  the  court  erred  In  dis- 
missing his  complaint  for  want  of  equity  and 
asks  that  a  decree  be  entered  In  his  favor  for 
$95.87  with  interest  and  that  same  be  de- 
clared a  lien  on  the  property  embraced  in 
the  deed  of  trust  and  that  same  be  fore- 
closed. The  clear  preponderance  of  tbe  evi- 
dence shows  that  the  note  for  $95.87  was  ex- 
ecuted. The  beneficiary,  Womack,  testified 
positively  that  there  was  such  a  note,  and 
we  are  of  the  opinion  that  bis  testimony  was 
corroborated  by  the  recital  in  the  deed  of 
trust  that  same  was  given  to  secure  a  note 
of  even  date  for  that  amount,  and  also  by 
the  testimony  of  Brown,  although  the  testi- 
mony of  Brown  was  not  of  a  positive  char- 
acter. The  testimony  of  Julia  Flowers  to  the 
effect  that  she  did  not  execute  the  note  we 
tbink  is  not  sufficient  to  overcome  the  posi- 
tive testimony  of  Womack  and  the  recital 
of  the  deed  of  trust  and  the  other  facts  and 
circumstances  In  evidence.  There  Is  no  con- 
troversy here  as  to  the  transfer  of  the  mort- 
gage for  value,  and  the  proof  shows  that  if 
tbe  note  was  executed  that  it  was  also  as- 
signed to  Womack  for  valne  before  maturity. 
The  decree  of  the  dourt  wb»  therefore  er- 
roneous. 

The  judgment  will  be  reversed  and  tbe 
canse  remanded,  with  directions  to  enter  a 
decree  in  ftivor  of  the  appellant  for  $95.87 
with  interest  and  for  foreclosure  of  the  deed 
of  trust  to  satisfy  the  same,  and  for  farther 
proceedings  not  Inconsistent  wljtb  this  oplnp 
ion. 


GLASSCOCK  et  aL  v.  NATIONAL  BOX  CO. 
(Supreme  Court  of  Arkansas.   April  29, 1912.) 

1.  APPBAL  AlTD  BBSOB  (|  1008*)— BBVIXW— 

FlNDTNOS. 

A  finding  of  fact  by  a  court  ^tting  without 
a  jury  is  conclnslTe  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  88C5-SE»00,  S6S^^9«9: 
Dec  Dig.  i  100&*] 

2.  NAVioAnuB  Watkbs  (I  87*)— IiaKB»— Rz- 
PAsxAiT  Rights. 

Under  a  patoit  from  the  United  States 
government  the  title  to  the  bed  of  lakes  no: 
within  tlie  meandered  lines,  and  not  sarreyed 
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18  bod  or  deacribed  m  the  plat  as  land  but  as 
lake,  pass«!a  ai  a  riparian  right  to  the  adjoin- 
ing owners. 

113d.  Mote.— For  other  cases,  see  Navigable 
Wat«Ta,  Cent  Dig.  |f  201-^.  28Ci;  Dec  l>ig. 

3.  Navioabu  Watkbs  (I  89*)— Gbahts  bt 

State — I^ke— Uipahun  Kiohts. 

The  legal  effKCt  of  a  patent  by  the  state 
of  frHCtloual  sections  and  parts  of  sections 
rarrouodiog  the  meandered  lines  of  a  lake  not 
iuelf  within  such  lines,  according  to  the  oflicial 
plats  of  the  public  surrey,  is  to  convey  all 
riparian  rights  to  the  adjoining  owners  and  to 
vest  prima  fade  title  to  the  bed  of  the  lake  as 
shown  un  the  plats  from  meandered  sliore  lines 
to  center. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  M  21,  !».  S2,  103.  117,  127. 
239-244;  Dec.  iMg.  |  3U.*] 

4.  Tbespass  (8  19*)— Damages  fob  Cvrnwa 
TiHBEH— Plaintiff's  Timbkb. 

Plaintiff  in  an  action  for  trespass  for  cut- 
ting and  removing  timber  most  recover  if  at 
all  upon  the  strength  of  his  own  title. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  H  18-31;  Dec.  Dig.  t  19.*] 

&,  APPKAI.  AND  EbBOB  (|  1013*)— BKTIBW— 

COSCLUSIVENESB. 

A  finding  upon  contradictory  evidence 
as  to  the  amount  of  damages  made  by  the 
court  sitting  without  a  jury  is  conclusive  on 
appeal. 

(Ed.  Note.— For  other  cases,  see  Appe^  and 
Error.  Cent  Dig.  H  3993-8996:  Dec  Dig.  1 
1013.*] 

Appeal  from  Circuit  Court,  Greene  County; 
Frank  Smith,  Judge. 

Action  by  Mabel  Clare  Glasscock  and  oth- 
ers against  the  National  Box  CompanT' 
Judgment  for  plaintiffs  for  InsutBdent  relief, 
and  ttaer  appeal.  Affirmed. 

This  suit  was  brought  by  appellants  for 
damages  for  timber  claimed  to  have  been  cut 
and  removed  from  certain  lands  In  township 
17,  range  7  east,  Greene  county,  l,5tl0.71 
acres  of  which  was  situated  within  the  mean- 
dered line  of  Bagwell's  Lake  as  shown  on  the 
map  and  plats  of  the  General  Idtnd  Office, 
and  the  west  fractional  half  of  section  4 
out  of  the  lake  abutting  thereon.  Appellants 
claimed  a  three-tenths  Interest  In  the  land 
and  timber  and  deralgned  title  as  follows: 
From  the  United  States  to  the  state  of  Ar- 
kansas by  act  of  Congress  April  29,  1898, 
known  as  the  Arkansas  Compromise,  and 
from  the  state  by  deed  of  the  Commissioner 
of  State  Lands  to  the  Arkadelphla  Lumber 
Company,  a  corporation,  dated  May  1,  1893, 
and  through  different  conveyances  to  their 
ancestor  and  intestate. 

The  d^endant  filed  an  answer  and  cross- 
complaint  denying  that  plaintiffs  were  the 
owners  of  the  Isnds  elalmed  or  had  any  In- 
terest  therein  except  In  the  west  fr&ctlonal 
half  of  section  4  oat  of  the  lake,  admitted 
cnttlttg  tbe  timber  from  all  the  lands  describ- 
ed In  the,  complaint,  and  dmled  plaintiffs* 
ri^t  to  or  Interest  In  any  of  tbe  timber  cut 
from  the  lands  except  an  undivided  three- 
tenths  Interest  In  that  cut  on  the  said  west 
fractional  half  of  section  4,  and  as  to  that 


pleaded  the  three  years  statute  of  llmlta- 
tloas.  Denied  that  under  the  Arkansas  Com- 
promise Act  any  of  the  luids  claimed  Inured 
to  plalntUb'  benefit  or  ttaat  tb^  acquired, 
any  tttie  thereto  by  virtue  of  said  Compro- 
mise Act;  admitted  the  attempted  conv^- 
ance  by  the  state  to  the  Arkadelphla  Lttmber 
Company  of  the  lands  within  the  meandered 
lines  of  Bagwell's  Lake  and  tbat  plaintiffs 
were  entitled  to  the  interest  claimed  thereon 
if  any  title  was  eaaveyeA  to  tbe  Arkadelphla 
Lumber  Company;  alleged  that  all  of  said 
lands  described  in  the  complaint  w»e  situat- 
ed within  the  meandered  lines  of  Bagwell's 
Lak^  a  nonnavigable  body  of  water;  that  all 
the  lands  surrounding  said  lake  were  survey- 
ed by  the  United  States  in  1846.  and  ttaat 
said  body  of  wato:  was  designated  as  Bag< 
well's  Lake  and  defined  by  meandered  (Ines 
as  shown  by  the  i^t  and  survey  made  at 
that  time;  that  all  the  lands  bordering  up- 
on said  meandered  lines  outside  of  said  lake 
and  surrounding  the  same  were  swamp  and 
overflowed  lands  on  September  28, 1850;  that 
the  title  to  each  tract  thereof,  without  the 
meanders  of  Bagwell's  I^ke  and  bordering 
thereon,  passed  to  the  state  of  Arkansas^ 
which  conveyed  all  tbe  right  of  title  and 
claim  to  all  of  the  lands  bordering  ,upon  said 
lake  without  tbe  meandered  lines  under  cer- 
tain patents,  naming  them,  of  dates  the  years 
1866-1850,  1860,  1876,  1881,  1875,  1872,  1887. 
and  1889.  That  the  state  parted  with  all  its 
title  by  said  conveyances  to  the  said  several 
sections  of  land  bordering  upon  tbe  said 
lake,  and  that  the  bed  of  tbe  lake  upon  which 
said  tracts  bordered  to  the  center  or  thread 
thereof  passed  out  of  the  state  and  to  her 
several  respective  grantees  named  in  said 
patents  and  are  now  owned  by  divers  and 
sqndry  persons  other  than  plaintiffs.  That 
it  entered  upon  the  lands  and  cut  the  timber 
therefrom  by  authority  of  the  owners,  alli- 
ed a  compromise  and  settlement  of  the  claim 
for  the  timber  cut  before  the  death  of  plain- 
tiffs' ancestors,  and  pleaded  the  three  years* 
statute  of  limitations  as  to  that  cut  from  any 
lands  In  which  they  had  Interest  after  his 
death.  That  the  t^ber  cut  by  them  from 
the  west  fractional  quarter  of  section  4  was 
cut  by  mistake,  and  the  total  value  of  it  did 
not  exceed  $600,  which  was  also  Included  la 
the  settlement  and  comiHromise;  alleged  fur- 
ther the  necessity  for  an  accounting  and 
prayed  that  the  cause  be  'transferred  to 
equl^. 

It  Is  admitted  that  H.  W.  Glasscock,  an- 
cestor, of  plaintiff,  owned  the  west  fractional 
half  of  section  4,  township  17  north,  range 
7  east,  at  the  time  of  lils  death.  The  testi- 
mony shows  that  the  state  by  a  quitclaim 
deed  of  May  1,  1883,  conv^ed  its  Interest 
In  all  the  lands  described  In  the  complaint 
exc^  the  west  fractional  half  of  section  4, 
township  17  north,  range  7  east,  that  was 
shown  on  the  plat  of  the  United  States  sur- 


*For  otlMT  caws  hm  mum  topic  mod  mcUob  NUMBER  la  D«c.  Dig.  *  Am.  Dig.  Key  No.  Serlas  A  R«p'r  Index«t 


Digitized  by 


Google 


250 


148  SOUTHWESTERN  REPOHTBR 


(Ark. 


vey  on  file  In  tbe  State  Land  Office  to  be 
wtthln  tbe  meandered  lines  of  BagweU'a 
Lake,  containing  1,660.71  acres;  tbe  Land 
Commissioner  making  tbe  deed  under  antbor- 
Ity  of  an  act  of  March  18,  1879,  providing 
for  tbe  sale  of  unapproTed  and  unpatented 
swamp  lands. 

Dti!endant  admitted  tbat  wbatever  title 
was  acquired  by  tbe  Arkadelpbla  Lumber 
Company  by  tbe  said  deed  passed  to  and  was 
beld  by  H.  W.  Glasscock  at  bis  death.  Plain- 
tiff read  in  evidence  from  page  350  of  the 
Arkansas  Compromise,  May  1,  1893,  a  mem- 
orandum sbowlng  said  deed  from  the  State 
Lend  Commissioner  to  the  1,560.71  acres  sit- 
uated within  tbe  meander^  lines  of  Bag- 
well's Lake  as  shown  on  the  plat  of  the  Unit- 
ed States  surrey  on  file  in  the  land  office, 
describing  it  as  It  was  described  in  said  deed 
to  the  Arkadelpbla  Lumber  Company.  This 
land  was  also  reported  as  oonflrmed  by  the 
Arkansas  Compromise  Act  of  April  29,  1898, 
tbe  certificate  showing  that  it  was  all  em- 
braced in  Arkansas  swamp  land  apedal  list 
No.  1  rqwrted  to  tbe  General  I^ind  Office 
and  by  it  approved  and  by  said  act  of  Con- 
gress confirmed  to  the  purchasers  from  the 
state. 

The  field  notes  of  survey  made  in  18^ 
abowing  the  meand«ed  Uiws  of  Bagwell's 
Lake  were  also  Introduced  in  evidence,  and 
thwe  was  much  testimony  as  to  tbe  (diarac- 
t«r  ot  tbe  land,  the  kinds  and  growth  of 
timber  thereon,  and  whether  the  same  was 
in  fact  a  lake  or  land  at  the  time  of  the 
original  survey.  Patents  for  all  tbe  lands 
bordering  on  the  meander  lines  of  said  lake 
were  Introduced  In  evidence,  and  it  was 
shown  tbat  the  defendant  acquired  whatever 
title  the  state  parted  with  by  the  execution 
of  said  patents.  Tbe  testimony  showed  tbat 
said  land  within  tbe  meander  lines  of  said 
lake  had  not  been  surveyed  by  the  govern- 
ment, tbat  tbe  state's  deed  therefor  to  tbe 
Arkadelpbla  Lumber  Company  was  tbe  first 
attempt  to  designate  It  as  sections  and  parts 
of  sections,  and  there  was  no  testimony 
showing  whether  a  survey  thereof  bad  ever 
been  made  by  tbe  state  or  the  government. 

The  court  found  that  the.  lands  claimed 
by  the  plaintiff  except  tbe  west  fractional 
half  of  section  4,  township  17  north,  range 
7  east,  out  of  tbe  lake  were  in  the  year  1846 
within  tbe  meandered  lines  of  Bagwell's 
Lake  according  to  tbe  official  plat  and  field 
notes  of  the  survey  made  by  the  surveyor, 
and  that  tbe  defendant  has  a  prima  facie 
title  to  the  center  of  the  lake  as  a  riparian 
owner,  and  tbat  the  evidence  of  tbe  plaintiff 
is  insufficient  to  overcome  the  prima  facie 
title  of  the  defendant  and  those  under  whom 
it  claimed  title  and  under  whose  authority 
It  cut  the  timber  sued  for.  It  further  found 
tbat  a  settlement  and  compromise  of  the 
claim  bad  been  entered  into  by  which  the 
plalntlfCs  were  bound  and  precluded  from  re- 
covering anything  for  tlmbu  cut  prior 


thereto;  tbat  there  was  cut  In  the  said  west 
fractional  half  of  section  4  certain  timber 
for  which  defendant  should  be  required  to 
pay,  but  the  amount  was  not  definitely 
shown,  and  the  court  fixed  the  value  at  $100 
and  rendered  judgment  for  plaintiff  for  three- 
tenths  of  said  sum.  They  excepted  to  the 
finding  and  declaration  of  tbe  court,  and 
from  the  Judgment  appealed. 

Johnson  &  Burr,  of  Paragould,  for  appel- 
lants. J.  0.  Hawthorne,  of  Jonesboro.  and 
M.  P.  Hnddleston  and  Block  ft  Klrscb,  all 
of  Paragould,  for  ai^t^ee. 

EIBBY,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  attempted  to  be  shown  that 
Bagwell's  Lake  at  the  time  of  the  govern- 
ment's survey  thereof,  and  the  designation  of 
It  upon  the  plats  and  maps  of  the  Oraieral 
Land  Office,  was  not  In  fact  a  lake  but  only 
swamp  and  overfiowed  lands  and  the  pre- 
ponderance of  the  testimony  appears  to  be  in 
favor  of  this  position,  but  the  quvstion  was 
tried  before  tbe  court  sitting  as  a  Jury  and  it 
baa  found  otherwise  upon  testimony  sufficient 
to  sustain  the  Judgment  It  Is  not  questioned 
tbat  the  government  had  pat^ted  to  the 
state  all  tbe  lands  surrounding  said  lake  and 
abutting  thereupon  as  shown  by  its  plats  and 
surveys  as  swamp  and  overflowed  lands  se- 
lected by  tbe  state  under  tbe  grant  of  1850, 
and  that  tbe  state  bad  in  turn  conveyed  its 
Interest  in  all  of  said  lands  patented  to  it  by 
the  same  description  to  Its  grantees,  and  that 
appellee  has  succeeded  to  this  title.  It  is  fur- 
ther undisputed  that  the  state  by  the  Land 
Commissioner's  quitclaim  deed  of  May  1, 
1893,  attempted  to  convey  the  1,560.71  acres 
of  land  shown  on  the  government's  map  and 
plat  of  its  survey  of  lands  on  file  In  the 
State  Land  Office  to  be  unsurveyed  and  with- 
in tbe  meander  line  of  Bagwell's  Lake  by 
tbe  description  shown  in  the  deed  and  alleg- 
ed In  the  complaint,  and  that  plaintiffs  suc- 
ceeded to  three-tenths  of  whatever  Interest 
was  conveyed  in  said  lands  to  the  Arkadel- 
pbla Lumber  Company  by  said  deed  from  tbe 
state.  It  Is  claimed  that  this  conveyance  of 
these  lands  by  the  state  and  tbe  approval 
and  confirmation  of  the  grant  thereof  by  the 
Congress  of  tbe  United  States  in  tbe  act  of 
1898,  the  Arkansas  Compromise,  amounted  to 
a  correction  In  tbe  survey  and  passed  the  ti- 
tle to  all  of  said  lands  to  the  state's  said 
grantee. 

Upon  tbe  other  hand  It  is  contended  by  the 
appellee  that  the  goremm^t,  having  in  the 
first  instance  made  the  survey  dividing  and 
sectlonlzing  all  the  lands  surrounding  the 
lake  and  showing  them  to  border  upon  the 
meandered  line  thereof,  and  having  granted 
and  patented  said  lands  to  the  state  by  the 
description  and  in  accordance  with  the  maps 
and  plats  of  the  survey,  and  the  state  hav- 
ing by  patents  with  like  descriptions  parted 
with  its  title  to  Its  grantees,  tbat  the  gran- 
tees of  tbe  lands  surrounding  the  lake  as 
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fdiown  tbereby  by  riparian  rlgbt  became  the 
owners  of  the  bed  of  the  lake,  and  that  the 
2:orenunent  and  the  state  were  thereafter 
TltboQt  right  to  dispose  of  it  by  patent  or 
otherwise. 

[2, 3]  In  Little  T.  Williams,  88  Ark.  37,  113 
S.  W.  340,  this  conrt  said:  "The  legal  effect 
of  the  patents  of  the  state  of  the  fractional 
sections  and  parts  of  sections  sorroundtng 
the  meandered  lines  of  the  lake,  according  to 
the  official  plats  of  the  public  surrey,  was 
10  conrey  all  riparian  rights  and  by  virtue 
thereof  to  vest  prima  facie  title  to  the  bed 
of  the  lake  as  shown  on  the  plats  from  mean- 
der shore  lines  to  center.  The  couTeyance 
executed  by  the  state  in  tnm  to  Its  grantees 
had  the  same  effect.  Hardin  t.  Jordan,  140 
V.  S.  371, 11  Sup.  Ct  808,  838*  36  li.  Ed.  428: 
Mitchell  T.  Smale.  140  U.  S.  406,  11  Sup.  Ct 
f^W,  840,  35  L.  Ed.  442.  See  Johnson  t.  El- 
der. 92  Ark.  89, 121  S.  W.  1066. 

In  Hardin  t.  Jordan,  supra,  the  United 
States  Supreme  Court  said:  "It  has  never 
been  held  that  the  lands  under  water  in  front 
of  sneh  grants  are  reserved  to  the  United 
States  or  that  they  can  be  afterwards  grant- 
ed ont  to  other  persons  to  the  Injury  of  the 
original  grantees.  The  attempt  to  make  such 
srants  Is  calculated  to  render  tiie  title  uncer- 
tain and  to  derogate  from  the  value  of  nat- 
ural boundaries,  Uke  streams  and  bodies  of 
water." 

In  Mitchell  V.  Smale,  that  court  said:  '^e 
think  it  a  great  bardidiip  and  one  not  to  be 
ndared  fot  the  govonment  otOKet  to  make 
new  snrveyB  and  grants  of  the  beds  of  such 
lakes  after  selling  and  grantli]«  the  lands 
borderliv  thereon,  at  represented  so  to  b& 
It  is  nothing  more  nor  less  than  the  taking 
from  the  first  grantee  a  most  viUuable  and 
oftoi  the  most  valuable  part  of  his  grant" 

Thus  It  will  be  seen  that  that  court  has 
also  held  that  the  UUe  to  the  bed  of  lakes 
of  this  kind  passed  because  of  the  riparian 
rl^ts  to  the  adjoining  owners  where  the 
lake  was  not  surveyed  as  land  nor  described 
m  the  plat  as  land  but  as  laka 

It  has  already  been  determined  that  an  In- 
dirtdnal  cannot  question  the  correctness  of  a 
survey  made  by  the  government  ncx  acquire 
and  assert  rights  in  nnsurveyed  lands  which 
the  government  has  never  asserted  against 
the  r^rian  rights  of  the  adjoining  own^s. 
If  the  government  had  attempted  to  correct 
the  survey  and  bad  sectlonlzed  all  the  land 
situated  within  the  meandered  line  of  Bag- 
wdl's  lAke  and  thereafter  conveyed  same  by 
patent  or  otb^wlse  to  other  grantees,  it 
would  not  have  had  effect  ^o  deprive  the  orig- 
inal grantees  of  their  riparian  right  to  the 
bed  of  the  lake  upon  which  their  lands  bor- 
dered, if  It  was  in  tAct  a  lake  at  the  time  of 
the  bst  survey  thereof.  The  court  In  this 
rase  haviiv  found  that  the  lands  claimed  by 
appellants  within  the  meandered  lines  of 
Bagwell's  Lake,  as  shown  at  the  time  of  the 
original  survey,  were  In  fact  under  the  wa- 


ters of  the  lake  at  that  time,  they  passed 
then  by  the  govemmeDt's  first  patents  to  the 
Btate;  the  owner  of  the  land  surrounding  and 
bordering  upon  the  lake  by  riparian  right  and 
by  the  state's  patent  likewise  to  its  gran- 
tees. The  state,  having  thus  parted  with  all 
Its  right  and  title  to  the  lands  la  the  bed  of 
said  lake  attempted  to  be  conveyed  to  the 
Arkadelphla  Lumber  Company  by  its  Land 
Commissioner's  deed,  had  no  title  at  that 
time  and  could  convey  none,  and  the  selec- 
tion of  said  lands  as  described  In  that  deed, 
end  the  report  to  the  Oeneral  Land  Office  and 
approval  thereby  of  the  selection  and  the 
confirmation  of  the  title  to  the  state's  gran- 
tee to  said  lands  by  the  said  act  of  Congress, 
could  have  no  effect  to  vest  any  title  In  said 
grantee;  the  government  and  the  state  each 
and  both  having  already  before  thai  parted 
with  all  title  and  right  to  said  lands  as  above 
stated. 

[4]  It  follows  that  appellants  were  without 
title  to  all  of  the  lands  claimed  at  the  brhig- 
Ing  of  the  suit  except  the  west  fractional  half 
of  section  4  not  In  the  lake,  and.  since  they 
must  recover.  If  at  all,  luwn  the  strength  of 
their  own  title,  they  are  without  right  to  do 
so  except  as  to  the  timber  cut  from  said  frac^ 
tional  section  4. 

[f]  As  to  that  the  evidnice  was  contradic- 
tory, and  the  court  having  found  the  value 
in  their  favor  to  be  but  $30,  Its  finding  Is 
conclusive  here  and  the  Judgment  will  be  af- 
firmed. It  Is  so  ordered. 


SEIA  IKS.  CO.  V.  ST.  LOUIS,  I.  H.  &  S. 
BY.  CO. 

(Supreme  Court  of  Arkansas.   May  20,  1912.) 

1.  Exceptions,  Bill  of  ({  63*)— Siamwa 

BiLI^MaN  D  AMDS. 

While  mandamus  wiU  lie  to  compel  the 
sigDlng  of  a  bill  of  exceptions  by  a  trial  judge, 
it  will  not  lie  to  compel  his  Inserting  any  par- 
ticular matter  in  the  bill  because  of  the  dis- 
cretio&ary  character  of  such  an  action,  so  that 
a  judge  could  not  be  compelled  by  mandamus  to 
sign  a  bill  of  exceptionB  to  a  rnling  aa  to  the 
manner  of  selecting  the  jury  alone,  without 
incorporation  of  the  testimony  taken. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  »  80-88;  Dec.  Dig.  f  63.*] 

2.  Appeal  and  Esbob  (i  686*}— Bnj.  of  Bx- 

OEPnonS— CONTSKTS. 

A  bin  of  exceptions  to  an  Impropriety  in 
the  selection  of  a  juiy  mnst  also  contain  the 
testimony  taken,  as  otherwise  the  court  on  ap- 
peal cannot  determine  whether  from  such  tes- 
timony and  the  judgment  entered  the  act  com- 
plained of  as  error  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2892;   Dec  Dig.  |  686.*] 

Mandamus  to  compel  the  signing  of  a  bill 
of  exceptions  in  the  action  of  the  Sea  Insur- 
ance Company  against  the  St  Louis,  Iron 
Mountain  ft  Southern  Ballway  Company. 
Writ  denied. 

Watklns  ft  Vinson,  of  Uttle  Bock,  for  ap- 

pellant 
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PER  CURIAM  [1.21  The  petttloners 
seek  a  maDdamus  against  the  Honorable  Guy 
Fnik,  jadge  of  the  circuit  court  of  Pnlaski 
county,  to  require  bim  to  sign  a  bill  of  ex- 
cations  In  a  case  In  which  they  were  plain- 
tiffs and  the  St  Louis,  Inm  Mountain  & 
Southern  Railway  Company  was  defendant, 
and  In  which  an  adverse  judgmeut  was  ren- 
dered against  them.  They  allege  in  the  pe- 
tition that  they  seek  to  appeal  ecHely  on  the 
allied  error  of  the  trial  Judge  In  the  ruling 
as  to  the  manner  of  selecting  the  Jury  and 
that  no  other  exception  was  saved  by  either 
side.  It  Is  further  alleged  (bat  the  trial 
iudge  refused  to  sign  tbe  bill  of  tttceptlouB 
unless  all  of  the  evidence  taken  at  the  trial 
on  the  merits  of  the  case  should  be  Incorpo- 
rated therein;  this  bedng  at  the  request  of 
the  defraidants,  who  are  tbe  appellees.  In 
other  words,  tbe  plaintiffs  Insisted  m>on  the 
drcuit  Judge  signing  a  bill  of  exceptions  con- 
taining the  ilngle  exception  as  to  the  man- 
ner of  selecting  the  Jury,  and  tbe  circuit 
Jndg^  at  the  aoggeotlon  of  the  appellees, 
required  that  the  testimony  be  incorporated 
In  it  In  tile  ree^t  case  of  Springfield  v. 
Fulk.  90  Ark.  816.  181  S.  W.  m,  this  court 
said:  "It  seems  to  be  settled  that  manda- 
mus is  the  proper  remedy  to  compel  the 
signing  of  a  bill  ot  exceptions,  not  to  re- 
quire the  trial  Judge  to  insert  any  particu- 
lar matter  in  the  bill,  but  to  sign  a  bill  of 
exceptions  which  be  approves  as  being  cor- 
rect" This  Is  In  accord  with  tbe  general 
proposition,  which  is  well  established,  that 
jnnndamus  will  not  lie  to  control  tbe  discre- 
tion of  a  court  or  Judge  or  other  functionary, 
but  will  only  be  granted  to  compel  him  to 
act  where  he  refuses  to  do  so.  The  stat- 
ute provides  how  bills  of  exceptions  may  be 
brought  up  on  the  record,  either  by  the  cer- 
tificate of  the  trial  Judge  or  by  the  certifi- 
cate of  bystanders. 

Tbe  appellate  court  Is  not  authorized  to 
assist  in  making  up  the  bill  of  exceptions 
further  than  to  require  the  trial  Judge  to 
act.  It  should  not  attempt  to  dictate  to 
the  trial  Judge  what  be  shall  or  shall  not 
Incorporate  In  the  record.  If  the  undisputed 
evidence  showed  that  the  Judgment  was 
right,  then  an  error  In  the  manner  of  select- 
ing the  Jury  could  not  have  been  prejudicial, 
and  It  was  Important  to  Incorporate  tbe  evi- 
dence in  the  bill  of  exceptions  so  that  tbis 
court,  in  reviewing  the  case,  could  deter- 
mine whether  there  was  error  and,  if  so, 
whether  It  was  prejudldal.  Wemtmont  v. 
State,  142  8.  W.  194. 

It  is  said  In  tbe  argumoit  that  tbe  court 
refused  to  give  a  peremptory  Instruction  as 
requested  by  defendants,  but  the  question 
of  the  legal  sufficiency  of  evidence  is  one  of 
law,  and  It  Is  necessary  to  have  the  testi- 
mony In  tbe  record  bo  that  this  court  might 
pass  upon  its  legal  sufficiency  In  determin- 
ing whether  or  not  the  Judgment  of  the  dr- 


cuit court  was  correct  notwithstanding  tbe 
alleged  error  in  tbe  s^ectlon  of  tbe  Jury. 
This  court  does  not  sit  for  the  purpose  of 
reviewing  errors  which  are  not  prejudicial, 
and  It  Is  proper  for  the  trial  Judge  to  incor- 
porate in  the  bill  of  exceptions  all  matters 
relating  to  tbe  trial  which  tend  to  show 
whether  the  alleged  errors  set  forth  in  the 
motion  for  new  trial  might  or  might  not 
have  been  prejudicial. 

The  petition  la  therefore  dlsmiSBed,  aod 
the  writ  of  mandamus  denied. 


MORRIS  V.  LEVY  LUMBER  CO. 
(Supreme  Court  of  Arkansas.  May  20, 1912.) 
Taxation  ({  8(M.*)— I«vt— Suhioiemct  or 

RXCORD, 

Under  Kirby's  Die.  c  46,  S  1498,  provid- 
ing that  the  clerk  sbful  keep  a  record  of  the 
proceedings  of  the  county  court  in  levj'ing  a 
tax  and  the  names  of  tbe  members  of  the  court 
voting  for  and  against  all  proiwaitioua  or  mo- 
tions to  levy  a  tax,  and  section  1496  providing 
that  the  county  judge  shall  submit  all  questiona 
and  that  a  concurrence  of  tbe  majori^  of  tbe 
court  shall  be  necessary  to  a  decision,  a  record 
entry  statiug  that  "the  court  proceeded  to  levy 
tbe  taxes"  was  insufficient,  and  the  tax  levied 
was  Invalid. 

[Ed.  Note^For  other  cases,  see  Taxation. 
Cent  Dig.  11  488-485,  48&^^;  Dec  Dig.  1 
801.*] 

Appeal  from  Crittenden  Chancery  Court; 
Edward  D.  Robertson,  C^ianc^oc; 

Action  by  tbe  Levy  Lumber  Company 
against  Ubmie  M.  Morris  to  cancel  tax  deeds. 
From  a  Judgment  for  plaintiff,  dtfendant  ap- 
peals. Affirmed. 

This  is  a  suit  by  the  appellee  against  the 
appellant  to  cancel  certain  tax  deeds  held 
by  tbe  latter  under  a  sale  of  a  certain  tract 
of  land  in  Crittenden  county  made  In  June, 
1907,  for  tbe  taxes  of  1906,  and  under  a 
sale  made  in  June,  1908.  for  the  taxes  of 
1907.  The  amended  complaint  set  up  that 
the  sales  were  invalid  and  the  deeds  void, 
among  other  things,  for  the  following  rea- 
sons: "(2)  Because  the  record  of  the  levying 
court  does  not  show  tbe  names  of  the  Jus- 
tices voting  for  tbe  levy  of  county  taxes  nor 
tbe  names  of  members  of  the  court  voting  In 
the  affirmative  and  those  voting  in  the  nega- 
tive on  the  proposition  to  levy  (a)  the  county 
general  tax;  (b)  the  county  road  tax;  and 
(c)  the  district  school  tax." 

Tbe  appellee  deralgned  title  from  the  gov- 
ernment and  asked  that  the  deeds  held  by 
tbe  appellant  under  tbe  sales  mentioned  be 
set  aside  as  a  clond  on  Its  title.  By  agree- 
ment a  copy  of  the  minutes  of  tbe  quorum 
court  held  on  the  7tb  day  of  October,  1907, 
was  introduced  in  evidence  showing  that  the 
county  Judge  and  a  majority  of  the  magis- 
trates of  tbe  county  were  present  tbe  coun- 
ty Judge  presiding,  the  sheriff  and  collector 
and  tbe  clerk  of  tbe  court  reporting,  the  sign- 
ing of  tbe  record  by  the  county  Judge  pre- 
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tiding  and  s  majority  of  the  Justices.  The 
minates  showed  the  following:  That  "ttie 
court  proceeded  to  levy  the  taxes,  state, 
ronnty,  and  road,  npon  the  real  and  personal 
property  assessed,  amonnting  In  the  aggre- 
gate to  the  sum  of  |  ."    Then  follows 

tbe  amount  In  mills  of  the  levy  for  general 
reroine,  common  school,  pension,  capital,  for 
state  purposes,  and  for  county  purposes. 
Tlie  record  was  the  same  for  the  year  1906. 

A.  B.  Sbafer,  of  Marlon,  for  appellant. 
Rose,  Hemingway,  Cantrell  &  Loughborough 
and  R.  B.  Wiley,  all  of  Little  Bock,  for  ap- 
pellee. 

WOOD,  J.  lifter  stating  the  facts  as 
above).  The  record  of  tbe  levying  court  does 
not  show  that  the  taxes  were  levied  accord- 
log  to  the  requirements  of  the  statute  as 
foaud  in  diapter  46  of  Kirby's  Digest,  {{ 
im  to  1507. 

Section  1496  provides  that  the  county  Judge 
as  the  presiding  officer  of  the  court  "stiall 
pot  all  motions  and  submit  all  questions  pro- 
posed by  any  member  thereof  and  shall  be 
entitled  to  a  vote,  and  a  concurrence  of  a 
majority  of  said  court  shall  be  necessary  in 
erery  case  to  a  decision." 

Section  1498  provides  that  the  dertc  "of 
tbe  drcnlt  court,  in  person  or  by  deputy,  in 
Us  capacity  as  tderk  of  the  county  court, 
Bhall  attend  the  sittlnc  ot  said  oonrt  and 
kecv  In  the  ooonty  court  record  a  fair  writ- 
toi  record  o£  the  proceedings  of  said  court, 
aod  the  names  ot  those  members  of  the  court 
vothig  in  the  afflrmatlve  and  of  those  voting 
fai  tlie  necatlTe  on  all  propositions  or  mo- 
tions to  levy  a  tax  or  appropriate  any  money 
shall  be  entered  at  large  on  said  record.** 

This  court  In  Aleicander  t.  G^tps,  140  S. 
W.  T22,  said  (quotlns  team  the  Supreme 
Court  of  Mteidgan):  "Bvoy  essential  pro- 
oeeding  In  the  eonise  of  tbe  levy  of  taxes 
most  appear  tak  some  written  airit  permanent 
form  In  the  xectnrd  of  the  bodies  anthorlsed 
to  act  npmi  Uwrn**— dtlng  Hodi^ln  t.  Fry, 
S8  Ark.  716,  where  the  qootation  was  first 
used  by  this  court.  In  Out  case,  qieaklng  of 
the  report  of  the  committee  appointed  by  the 
court  to  report  aa  Oie  amount  of  taxes  voted 
b;  the  varloas  sdiool  districts,  we  said:  "It 
was  inroper  for  the  r^Knt  to  be  spread  upon 
the  records  of  the  levying  coulrt."  Gontlnn* 
taig:  miat  was  but  a  part  of  the  proceed- 
ings of  the  oonrt  required  to  be  spread  upon 
the  record.  But  the  fact  of  this  report  hav- 
ing been  spread  uiwn  the  record  faUs  far 
short  of  ahow^  that  a  majority  of  the  mem- 
ben  of  the  levying  court,  or  that  the  mem- 
bers unaMlmoosly,  voted  to  levy  the  tax. 
This  had.  to  Iw  shown  by  the  record.  There 
Is  DO  record  showing  whatever  that  any  vote 
was  takoi  by  the  members  of  the  levying 
eourt  to  levy  the  tax  or  to  adopt  the  report 
of  the  committee  and  ther^y  vote  the  tax. 
To  be  sure,  if  the  record  had  shown  that  the 
manbeti  of  the  levying  court  had  voted 


unanimously  to  levy  tbe  tax,  then  it  would 
have  been  unnecessary  to  give  the  names  of 
the  members  voting  for  the  levy" — citing 
HUllard  V.  Bunker,  68  Ark.  340,  S8  S.  W. 
3^.  "But  the  record  does  not  show  that 
there  was  a  vote  at  all  upon  tbe  question. 
As  there  was  no  record  evidence  that  the  tax 
was  levied,  the  court  was  correct  in  finding 
there  was  no  proper  levy,  and  tliat  tlie  tax 
sale  was  therefore  void." 

The  record  in  the  Instant  case  does  show 
that  the  court  "proceeded  to  levy  the  taxes," 
but  this  record  entry  foils  short  of  showing 
bow  the  levy  was  made.  We  said  In  the 
above  case  that  the  taxes  could  only  be  lev- 
led  by  a  vote  of  the  members  of  the  levying 
court  The  record  here  does  not  show  that 
ttie  taxes  were  levied  by  a  vote  of  tbe  mem- 
bers. It  does  not  slu>w  that  any  vote  at  all 
was  taken,  much  less  that  it  was  taken  and 
taken  In  the  proper  manner. 

Now  the  function  of  levying  taxes  by  the 
levying  court  Is  In  no  sense  Judicial,  but  Is 
rather  that  of  a  legislative  or  administra- 
tive function  delegated  to  that  court  by  the 
Legislature  whose  supreme  function  and 
power  It  is  to  authorize  the  levy  of  taxes. 
The  presumption  that  everything  was  rightly 
and  correctly  done  that  obtains  in  Judicial 
proceedings  by  the  courts  does  not  apply 
to  the  levying  court  In  its  purely  administra- 
tive function  of  levying  taxes.  la  order  to 
validate  a  tax  levy,  It  Is  essential  that  It  be 
done  in  the  manner  prescribed  by  the  stat- 
ute, and  tbis  should  be  shown  In  the  manner 
therein  prescribed.  . 

In  Steckert  v.  City  of  Saginaw,  22  Mlcli. 
104,  the  charter  of  East  Saginaw  provided: 
"Tiae  votes  of  all  the  members  of  tbe  com- 
mon council  shall  be  entered  at  large  on  the 
minutes  in  relation  to  the  adoption  of  any 
resolution  or  ordinance  for  taxing  or  assess- 
ing  the  citizens."  The  question  passed  np- 
on there  was  similar  In  princ^e  to  that  in- 
volved here,  and  Judge  Oooley  speaking  for 
the  court  said:  "The  provision  was  design- 
ed to  accomplish  an  important  public  pur- 
pose and  it  cannot  be  regar^d  as  immate- 
rial nor  its  observance  dlspaised  with. 
*  *  *  One  pu^wse  is  to  make  the  meaa- 
bers  feel  the  responsibility  of  their  action 
whui  these  important  measures  are  upon 
their  passage,  and  to  compel  each  member  to 
bear  his  ^re  in  the  responslMllty  by  a  rec-. 
ord  his  action  whI(A  should  not  be  after- 
wards opea  to  dlspnte.**  See,  also,  Pontlac 
T.  Axford,  49  Hicb.  60^  12  N.  W.  014. 

Of  course  if  the  record  In  tills  case  had 
shown  that  the  levy  of  taxes  was  voted  on 
and  that  same  was  levied  by  a  unanimous 
vote,  it  would  not  have  been  necessary  to 
hare  spedfled  the  names  of  those  voting  for 
the  levy.  HUllard  t.  Bunker,  68  Ark.  340, 
68  8.  W.  S^.  But  such  Is  not  the  case  here. 
There  Is  nothing  to  show  that  the  members 
voted  for  the  levy.  Tbe  signing  of  the  min- 
utes reciting  that  tbe  court  "proceeded  to 
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levy  the  taxes"  b  not  nifflctent  to  ehow  that 
there  was  a  unanimous  vote  by  the  members 
present  to  levy  a  tax,  or  that  the  taxes  were 
levied  at  all  by  a  vote  of  the  members. 

We  need  not  consider  the  varlona  other 
objections  urged  against  tile  tax  sales  and 
the  reasons  assigned  for  the  cancellation  of 
the  deeds  based  thereon,  since  we  are  of  the 
oiilnlon  that  the  ftillnre  to  comply  with  the 
prOTlstons  of  the  statute  mentioned  Invali- 
dates the  sales.  These  provlslmis  are  man- 
datory, and  strict  compliance  is  eBsential  to 
the  validity  of  a  tax  sale. 

The  judgment  of  the  chancery  court  is 
correct,  and  it  Is  therefore  affirmed. 


HILL  V.  HEARD. 
(Supreme  Court  of  Arkansas.    Hay  20,  i912J 

1.  Descent  and  DisrsiBimon  (|  14*)— Ah- 
CKSTRAL  Estates. 

Under  the  direct  provisions  of  Kirby's  Dig. 
fif  2645-2647.  an  Bucestral  estate  descending 
from  the  father  will,  upon  the  death  of  the 
owner  without  issue,  ascend  to  his  grandmother 
in  the  line  of  his  father,  in  exclusion  of  fals 
IvotlierB  and  sisten  of  the  half  blood. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
IHstribution,  Gent  Dig.  H  4S-i9;  Dec.  Dig. 

2.  Dtocent  awd  DiSTBiBunon  (J  8«)— Vbn- 

DOB  AND  PUBOHASBE  (S  &4*)— BOND8  FOB  TX- 

TU— EkjuiTABU!  Estate. 

Where  a  purchaser  of  land  takes  a  bond 
for  title,  he  obtains  an  equitable  estate  which 
is  such  an  interest  as  will,  upon  his  death,  de- 
scend  to  his  heirs,  and  which  he  may  convey 
or  incumber. 

[Ii>d.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  Sfi  !t3-39:  Dec.  Dig. 
18;*  Vendor  and  Pnrdwaer,  Gent  Dig.  {  ^ 
Dec  Dig.  i  54.*] 

8.  HOKEBTBAD  ^  188^-^1X1118  AHD  PBORTS- 

KlQHT  TO. 

Where  a  husband  owning  a  homestead  died 
leaving  a  widow  and  a  minor  child,  the  rents 
and  profits  arising  therefrom  became,  under  the 
direct  provisions  of  Kirby's  Dig.  I  the 
property  of  the  widow  and  ndnor  child. 
.  [Ed.  Note. — For  other  caMs,  see  Homestead. 
Oent  Dig.  H  264-2S8;  Dee.  Dig.  |  ISO.*] 
4.  Descent  and  Distbibution  (i  14*)— An- 
cestral Estate. 

The  purcliaser  of  property  died  after  paying 
one-fourth  of  the  purchase  money  and  having 
received  a  bond  for  title.  His  heirs  were  his 
widow  and  minor  son,  who  lived  on  the  prop- 
erty whicb  had  been  the  purchaser's  homestead. 
The  remainder  of  the  purchase  price  was  paid 
by  the  widow  out  of  the  rents  and  profite  of 
the  land  and  out  of  the  prri^onal  estate  of  the 
.purchaser  which  in  part  belonged  to  her,  and 
the  vendor  conveyed  the  property  to  the  son, 
who  after  the  death  of  bis  mother  died  without 
Issue.  Held,  that  part  of  the  payments  having 
been  made  by  the  widow  out  of  property  which 
was  her  own,  and  only  the  equitable  title  hav- 
ing descended  from  the  pnrcbaser.  the  estate  was 
not  an  ancestral  estate,  and  descended  to  the  son's 
brothers  and  aisters  of  the  half  blood ;  the  equi- 
table having  been  merged  irlth  the  l^al  estate. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  if  40-40;  Dec  Dig. 
I  14.*] 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty; Hugh  Basham,  Judge. 


Ejectmoit  by  Mary  a  Heard  against  Bot>- 
ert  L.  HnL  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded. 

Sellers  &  Sellers,  of  Morrlllton,  for  appel- 
lant Douglas  Heard,  of  Uttle  Rock,  and 
William  U  Moose,  of  Morrlllton.  for  appellee. 

FBAUENTHAI^  3.  This  is  an  actlcm  of 
ejecbnmt  Instttnted  by  appellee  for  tbe  re- 
cov^  of  a  tract  of  land  situated  In  Conway 
county.  It  is  conceded  by  both  parties  to 
this  solt  that  the  land  was  owned  by  one 
James  Montgomery  Heard  (who,  for  brevity, 
will  be  hereafter  referred  to  as  Montgomery 
Hrard),  who  died  Intestate  and  without  Is- 
sue, leaving  his  mother  as  his  only  snrrlving 
parent,  who  also  died  prior  to  the  institu- 
tion of  this  suit  The  appellee  claims  that 
the  land  was  an  ancestral  e^te  coming  to 
said  Mon^Eomery  Heard  on  the  part  of  the 
father,  and  that  she  Inherited  It  from  hina 
reason  of  the  &ct  that  she  is  his  sole  sur- 
viving paternal  grandparent  The  appellant 
daJms  that  the  land  was  obtained  by  Mont- 
gomery Heard  as  a  new  acquisition,  and  tliat 
the  tlUe  passed  to  his  half-brothers  and  half- 
sisters,  wlio  are  appellant's  children. 

The  land  was  purchased  by  James  B. 
Heard  In  January,  1804,  from  one  Rii^rd 
Brooke,  at  the  price  of  $1,500,  fbr  which  he 
executed  four  notes  for  the  sum  of  f8S7^ 
eac^  due,  respectively,  on  the  1st  of  January 
1895. 1896, 1897,  and  189a  At  the  same  time 
Brooke  executed  to  him  a  bond  for  title,  by 
whldi  he  agreed  to  convey  said  land  to  him 
by  deed  upon  the  payment  of  said  notes. 
Under  said  purchase.  Heard  went  Into  pos- 
session of  and  occupied  said  land  as  his 
homestead  until  his  death,  which  occurred 
on  May  28,  1895.  He  died  Intestate,  leaving 
surviving  fabn  his  widow,  Edna,  and  one 
child,  the  said  Montgomery,  who  was  then 
from  three  to  four  montlis  old.  In  April, 
1897,  the  vrldow,  BOna.  married  the  appel- 
lant,  Robert  L.  Hill,  by  whom  she  had  six 
chlldroi.  Montgomery  Heard  died  Intestate 
and  without  issue  In  S^)tember,  1908.  and 
his  mother  died  in  S^ttemb^,  1911.  There 
is  a  conflict  In  the  testimony  relative  to  the 
question  as  to  who  paid  tiie  various  notes 
executed  by  James  B.  Heard  for  the  pur- 
chase mon^  of  the  land.  The  testimony 
upon  the  part  of  the  ai^llee  tended  to  prove 
that  the  first  maturing  note  was  paid  by  the 
maker  in  his  lifetime  at  or  about  its  maturi- 
ty and  that  the  other  three  notes  were  paid 
after  his  death  by  his  vrldow,  Edna,  out  of 
uHHieys  derived  partly  from  some  personal 
propOTty  left  by  the  said  James  B.  Beard, 
and  from  a  tract  of  land  also  left  by  the 
said  Intestate,  which  brought  1150,  and  prin- 
cipally from  the  rents  and  proceeds  (tf  the 
crops  made  upon  the  land  In  controversy  by 
the  widow  and  those  working  tox  ber.  The 
testimony  <hi  the  part  of  the  appellant  toided 
to  prove  that  the  last  note  was  paid  by  the  ap- 
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pdlant  out  of  Us  own  monej.  Bnt  tbls  teeti- 
rnony  alao  taided  to  prove  that  he  collected 
rents  and  profits  of  the  land  daring  the  year 
b  wbicli  ha  made  the  payment,  which  amoont- 
ed  to  aa  nrnch  as  said  note.  Upon  the  pay- 
ment of  the  laat  note,  the  vendor,  Brooke,  In 
November,  1807.  executed  a  deed  by  which  he 
omveyed  the  land  to  said  Montgomery 
Heard. 

The  case  was  tried  by  the  court  sitting  as 
a  jury,  who  found  that  the  land  was  an  an- 
cestral estate  coming  on  the  part  of  the 
father  to  said  Montgomery  Heard,  and  that, 
upon  his  death  without  Issue  and  the  death 
of  his  mother,  the  land  ascended  to  his  pa- 
ternal grandmother,  and  Judgment  was  en- 
tered accordingly. 

[1]  The  sole  question  Involved  In  this  case 
for  determination  Is,  What  was  the  char- 
acter of  the  estate  acquired  by  Montgomery 
Bmrd  In  this  land;  that  is,  was  It  ancestral 
or  a  new  acquisition?  If  It  was  an  ancestral 
estate,  coming  by  the  father,  thisu  upon  the 
death  of  the  said  Montgomery  Intestate  and 
without  Issue,  and  the  termination  of  the 
homestead  Interest  of  the  mother  by  her 
death,  the  land  ascended  to  his  grandmother 
In  the  line  of  his  father,  In  exclusion  of  his 
brothers  and  sisters  of  the  half  blood.  On 
the  other  hand,  if  the  land  was  a  new  ac- 
quisition, then,  upon  the  death  of  said  Mont- 
gomery and  his  mother,  the  land  passed  by 
descent  to  his  brothers  and  sisters  of  the 
half  blood.  Klrby's  Digest,  H  2645-2647; 
Kelly  V.  McGulre,  16  Ark.  5S5. 

[t-4]  When  the  father,  James  B.  Heard, 
purchased  the  land  from  Brooke  and  obtained 
from  him  a  bond  for  title,  he  acquired  an 
equitable  estate  in  the  land.  The  legal  title 
to  the  land,  however,  was  still  In  the  vendor. 
The  equitable  estate  thus  obtained  by  a  ven- 
dee is  such  an  Interest  In  land  as  will,  upon 
Us  death,  descend  to  his  heir.  As  is  said 
In  1  Pomeroy  on  Eq,  Juris.  |  368,  In  speak- 
ing of  the  Interest  which  a  vendee  under  a 
bond  for  title  obtains  In  land:  "He  may  con- 
vey or  Incumber  It,  may  devise  It  by  will. 
On  bis  death  intestate.  It  descends  to  his 
heirs,  and  not  to  his  administrator."  Stubbs 
V.  Pitts,  84  Ark.  160.  104  S.  W.  1110.  It 
follows  that  upon  the  death  of  said  James 
B.  Heard  the  equitable  estate  In  this  land 
passed  by  descent  to  his  sole  child  and  heir, 
the  said  Montgomery,  subject  to  the  home- 
stead rights  of  the  widow  and  of  himself 
as  minor.  Thereafter  Montgomery  obtelned 
the  legal  estate  and  title  to  the  land  by  vir- 
tue of  the  conveyance  executed  to  him  by 
the  vendor,  Brooke.  The  question  then  arises 
as  to  how  Montgomery  obtained  this  legal 
title — whether  by  or  on  the  part  of  his  fa- 
ther, or  by  purchase — and,  If  by  purchase, 
then  the  question  recurs.  What  was  the 
character  of  the  estate  which  he  then  ac- 
quired when  the  eqnltable  title  and  l^al  title 
to  the  land  were  thus  united  In  him,  the  one 
by  tnlieEitaiioe  and  the  other  bj  imrehaaeT 
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Was  the  land  thus  aoqnlred  anoeatral  or  a 

new  acquisition? 

In  the  case  of  Kelly  v.  McGulre,  supra, 
the  entire  subject  of  the  descent  of  real  es- 
tate as  fixed  by  our  statute  was  fully  dis- 
cussed and  considered.  The  construction 
placed  upon  our  statute  of  descent  by  that 
decision  has  been  uniformly  followed  by 
this  court,  and  the  decision  has  become  a 
rule  of  property.  In  considering  the  provi- 
sion of  the  statute  relating  to  anc^tral  es- 
tates, it  was  there  said  that  Ita  manifest 
Intention  was  to  preserve  ancestral  estates 
in  the  line  of  the  blood  from  whence  they 
came.  In  speaking  of  this  provision,  the 
court  said:  "It  was  a  partial  adoption  or 
recognition  of  the  common-law  principle 
which  invariably  followed  the  line  of  the 
blood."  It  has  been  the  policy  of  our  law 
as  evidenced  by  statutory  enactmenta  to  get 
away  from  the  rules  and  canons  of  the 
common  law  relative  to  the  descent  of  prop- 
erty. But  the  provision  In  onr  statute  of 
descent  relative  to  ancestral  estates  seems  to 
have  preserved  to  some  extent  a  portion  of 
such  rules.  At  common  law  Attet  a  failure 
of  lineal  descendante  of  the  last  owner,  the 
land  on  account  of  feudal  reasons  passed  to 
bis  collateral  relations,  provided  they  were 
of  the  blood  of  the  first  purchaser  by  whom 
the  land  came  to  the  intestate.  2  Blackstone, 
220;  2  Tiffany,  Real  Property.  |  4S2.  So.  by 
this  provision  of  onr  statute,  if  the  land 
came  to  the  Intestate  by  gift,  devise,  or  de- 
scent from  an  ancestor.  It  shall  pass  to  such 
kindred  only  as  are  of  the  blood  of  the  an- 
cestor by  or  on  Uie  part  of  whom  it  was 
derived  by  him.  In  qwaklng  again  of  this 
provision  of  the  statute  of  descent  relating 
to  ancestral  estates,  this  court  in  the  case  of 
West  T.  Williams,  ID  Ark.  682,  said  that,  in 
order  to  carry  out  tbe  intention  ftf  tlie  Leg- 
islature to  preserve  such  estates  in  tbe  line 
of  the  blood,  **the  same  means  must  be  re- 
sorted to  that  w«re  used  at  common  law  to 
make  it  effectual  as  to  descended  estates." 
It  will  tbos  be  seat  tliat,  in  tlie  interpreta- 
tion of  this  section  of  the  statute  of  descent, 
the  court  recognised  it  as  a  partial  ad<^on 
of  common-law  princlfdes.  and  considered  it 
according  to  the  roles  of  the  common  law  re- 
lating to  such  snccoslon.  In  order,  there- 
fore, to  determine  what  Is  the  mie  of  socces- 
slon,  wliai  the  legal  and  the  equitable  es- 
tate in  land  come  from  different  channels 
and  unite  In  tbe  same  person,  we  should  re- 
sort to  the  same  source  for  the  Interpreta- 
tion of  this  phase  of  the  statute.  Accord- 
ing to  this,  the  descent  of  land  is  controlled 
by  the  legal  title.  The  character  of  the 
estate  in  the  holder,  therefore,  is  determined 
by  the  course  of  the  legal  title  coming  to 
him.  The  leading  case  on  this  doctrine  la 
Ooodrlght  V.  Wells,  2  Douglass  Rep.  771, 
which  was  tried  before  Lord  Mansfield,  and 
in  which  it  was  beld  that,  "if  tbe  legal  In- 
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terest  In  land  d^cend  In  fee  simple  and  ex 
parte  matema  and  the  eqaltable  Intereat  In 
fee  simple  ex  i>arte  patema  or  vice  versa, 
the  equitable  estate  shall  merge  In  the  legal 
and  both  follow  the  line  through  which  the 
legal  estate  descended."  The  doctrine  thna 
announced  has  been  followed  In  thla  country. 
In  the  case  of  Nicholson  t.  Halsey,  1  Johns. 
Ch.  (N.  Y.)  417,  Chancellor  Kent  held  that 
""where  the  l^^l  and  eqaitable  estates  In 
land,  being  coextensiTe,  unite  In  the  same 
person,  the  equitable  is  merged  In  the  legal 
«state,  which  descends  according  to  the  rules 
of  law."  In  that  case  A.,  having  paid  money 
for  the  purchase  of  laud,  died  before  any 
'Conveyance  was  made,  and  B.  afterwards 
took  a  conr^ance  of  the  land  in  trust  for 
the  Infitnt  danebter  of  to  whom  he  after* 
wards  executed  a  deed  In  fe^  and  it  was 
there  hdd  that  she  acquired  the  legal  estate 
by  purchase,  and,  on  her  death  without  Is- 
«ue,  the  estate  descended  to  lier  brothers  and 
sisters  of  the  half  blood,  to  the  exclusion  of 
her  iiatemal  nude.  In  Walker's  American 
Law  aith  Ed.)  409.  tbe  autbor  says:  "In 
determining  what  is  ancestral  property,  the 
legal  title  omtrolB.  It  is  paramount  to  tbe 
equitable  11tl&  Thus,  if  the  Icsal  and  equi- 
table title  come  by  separate  channels  to  unite 
In  Cue  same  person,  the  latter  la  merged  in 
the  former  tcnA  follows  tbe  course  of  descent 
that  an  exclusively  legal  derlvatton  would 
have  dictated."  In  27  Am.  Bnc.  Law  (2d 
E)d.)  803,  the  rule  Is  thus  stated  by  the  writ- 
er of  the  artlde  therein,  and  this  rule  ap- 
pears to  be  well  sustained  by  the  authorities 
there  cited:  "Wliere  the  le^l  and  equitable 
estate  In  the  land  come  through  different 
channels  and  in  different  modes,  it  has  been 
held  that  It  Is  tbe  course  of  the  legal  rather 
than  the  equitable  estate  which  determines 
whether  it  be  an  ancestral  estate  in  the 
holder."  Shelby  v.  Alston,  3  Vea.  Jr.  339; 
Wells  V.  Head,  12  B.  Mon.  (Ky.)  166;  Shep- 
ard  V.  Taylor,  15  B.  I.  204,  3  AU.  382; 
Holme  V.  Sblnn,  62  N.  3.  Eq.  1,  49  Atl.  161 ; 
Stembel  v.  MarUn.  50  Ohio  St.  495,  35  N, 
B.  208;  Russell  v.  B'rner,  64  Ohio  St  1,  69 
N.  R  740.  In  tbe  case  of  HIgglns  v.  Hlg- 
glns,  67  Ohio  St  239,  48  N.  E.  943,  tbe  prin- 
ciple as  to  tbe  determination  of  the  succes- 
sion of  land  wherein  the  legal  and  equitable 
titles  have  come  to  an  Intestate  from  differ- 
ent sources  is  thus  stated:  "In  determining 
questions  as  to  descent  of  real  property,  re- 
gard is  had  to  the  legal  title  only,  and,  where 
the  legal  title  is  acquired  by  purchase  and 
an  equity  In  the  property  by  inheritance,  the 
legal  title  and  equitable  Interest  at  once 
unite,  and,  upon  the  death  of  the  owner,  the 
descent  of  tbe  property  will  be  cast  as  an  es- 
tate which  came  by  purchase."  In  that  case 
John  Hlggins  agreed  to  sell  to  James  Hlg- 
glDB  200  acres  for  $6,000  to  be  paid  in  in- 
stallmrata,  and  deed  to  be  made  on  payment 
thereof.  Possession  was  delivered  to  the 
vendee,  wbo  afterwards  died,  leaving  a  wid- 


ow and  Infant  <^ild  named  Dorlton,  and 
also  brothers  and  slstei^.    Afterwards  tbe 
court  required  John  HlfKlns  to  execute  a 
deed  to  the  said  Darlton  on  payment  of 
the  balance  of  the  purchase  money,  amount- 
ing to  $2,000.    Darlton  thereafter  died  in- 
testate and  without  issue,  and  it  was  there 
held  that  the  land  which  be  had  thus  ob- 
tained was  a  new  acquisition  and  descended 
accordingly.    See  Hogan  v.  Flnley,  52  Ark. 
55,  11  S.  W.  1036;  Wheelock  v.  Simons,  75 
Ark.  19,  86  S.  W.  830.   In  the  case  of  Kelly 
v.  HcOuire.  supra,  It  was  definitely  deter- 
mined when  land  was  ancestral  and  wben  a 
new  acquisition,  Imt  the  consideration  tbere 
was  only  of  legal  estates.  It  was  fhsxe  said 
that  when  land  comes  by  gift  devise,  or  de- 
scent either  mediately  or  immediately,  from 
tbe  fotber  or  motiier  or  from  any  person  in. 
ttielr  respectire  lines,  it  Is  an  ancestral  es- 
tate; and  where  the  land  is  acquired  by  tbe 
intestate  by  bis  own  exerttons  and  industry, 
or  Is  derived  from  any  source  other  than 
descent,  devise,  or  gift  from  father  or  moth- 
er, or  any  relative  in  the  paternal  or  mater- 
nal line,  then  It  Is  ft  new  acquisition.  It 
bas,  however,  been  held  by  this  court  tihat, 
in  oi-der  to  constitute  land  an  ancestral  es* 
tate,  it  is  not  necessary  tiiat  it  come  directly 
from  the  ancestor  by  deed  of  gift  It  fs  snfll- 
dent  to  make  tbe  land  ancestral  If  the  an- 
cestor  advances  tbe  mtlre  purchase  mon^, 
and  takes  tbe  deed  in  tbe  name  of  his  son. 
In  the  case  of  Oalloway  v.  Robinson,  19  Atfc. 
396,  it  was  held  that  "where  tbe  father  ad- 
vanceif  tbe  money  for  tbe  purchase  of  land 
and  takes  the  deed  In  the  name  of  the  son, 
upon  tbe  death  of  tbe  son  wltiiout  Issue,  tbe 
land  vests  In  tbe  fother  In  tee.    In  suclt 
case,  the  land  goes  to  the  son  on  tbe  part  of 
the  father  by  gift  and  was  not  a  new  ac- 
quisition by  the  son  within  the  contempla- 
tion and  meaning  of  the  act  of  descent  and 
distribatlon  of  estates" ;  and  this  ruling  was 
recognized  and  followed  In  the  case  of  Cot- 
ton V.  Citizens'  Bank,  97  Ark.  668,  136  S. 
W.  340.    See,  also,  Magneas  v.  Arnold,  81 
Ark.  103.    But  in  all  these  cases  the  legal 
title  came  from  or  on  the  part  of  the  father, 
and  with  no  consideration  other  than  that 
coming  from  him.    In  the  case  at  bar  only 
the  equitable  title  came  from  the  father, 
and  the  entire  consideration  for  the  land  did 
not  come  from  him.    If  the  entire  purchase 
money  had  been  paid  by  the  father  or  had 
been  paid  by  his  administrator  out  of  his 
property,  thea  under  the  principle  of  the 
above  cases  the  land  would  have  come  to  the 
son  by  or  on  the  part  of  the  father.  Frlck 
Coke  Co.  V.  Longhead.  203  Pa.  168.  62  Ati. 
172.    However,  In  this  case  the  1^1  title 
came  to  the  Intestate,  Montgomery,  from 
Brooke,  and,  If  any  substantial  portion  of  the 
pnrcbase  money  of  the  land  came  from  any 
source  other  than  from  tbe  father,  the  land 
did  not  come  by  or  on  the  part  of  tbe  fatber 
to  him.   In  BQCb  event*  the  equltaUe  and 
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legal  title  ctaat  to  the  son,  Bfontsomery*  b7 
different  modes  and  through  different  chan- 
sda.  ^le  land  came  parOy  a  title  and 
consideration  derived  from  a  source  other 
than  b7  deacent  to  the  son  from  the  father. 
The  land  waa  tiie  homestead  of  the  ffeth^f 
•nd,  upon  hia  death,  the  rents  and  profits 
iritdng  therefrom  became  the  property  of 
his  widow  and  minor  child.  Klrby's  li\g.  8 
3882;  Gain  OS  t.  Cannon,  42  Arlc.  003;  Smith 
T.  Scott,  92  Ark.  148,  122  S.  W.  501.  If  It 
riioold  be  held  that  the  rents  of  the  land 
craning  to  the  minor  son  were  derived  from 
the  tetbor,  still  the  rents  acquired  by  the 
vldow  became  her  separate  property.  The 
widow  also  became  the  owner  of  a  portion, 
if  not  all,  of  the  personal  property  left  by 
the  father.  These  rents  and  this  personal 
Vitoperty  which  came  to  the  widow  from  the 
estate  of  James  B.  Heard  became  her  ab- 
solute and  separate  property,  and  when  this 
property  of  the  widow,  or  the  proceeds  there- 
ot  was  paid  on  the  land  for  the  benefit  of 
the  son.  It  came  to  the  son,  not  from  the 
fiither,  but  trcmi  the  mother.  According  to 
the  nndi^nted  evidence,  the  rents  and  per- 
aoaal  pT(4>erty  which  were  thns  owned  by  the 
mother  were  used  In  paying  a  grest  portion 
of  the  purchase  money  of  this  land.  This 
portion  of  the  consideration  of  the  land  came 
from  a  sonrce  other  than  from  the  father  to 
the  son.  It  follows,  therefore,  that  the  legal 
title  to  tile  land  came  to  the  son  from  a 
source  othw  than  from  the  ftitber,  and  also 
that  a  sabstantlal  part  of  the  consideration 
for  the  land,  according  to  the  undisputed 
evidence,  came  from  a  different  source.  In 
the  case  of  Martin  v.  Martin,  98  Ark.  98.  136 
8.  W.  348,  we  said :  "In  order  to  constitute 
a  gift  from  a  parent  to  a  child  an  ancestral 
estate  within  the  meaning  of  our  statute, 
the  ctmreyance  must  be  made  entirely  in 
consideratloa  of  Mood  and  without  any  con- 
sideration deemed  valuable  in  law;  and.  If 
such  deed  is  »ecuted  partly  for  a  valuable 
ocHisideratlon,  the  estate  acquired  Is  a  new 
acquisition."  In  like  manner,  in  order  for 
Oie  land  to  be  ancestral  In  coming  by  descent 
from  the  father,  it  must  come  wholly  from 
the  fsther  and  without  any  pecuniary  equiva- 
lent from  any  other  sonrce.  If  it  comes  In 
any  otiier  way,  whether  by  purchase  or  gift, 
from  a  sonrce  other  than  from  the  fiither, 
thai  It  la  not  an  ancestral  estate,  but  a  new 
acquisition. 

In  the  case  at  bar  mie-fonrth  of  the  con- 
sideration for  the  land  was  paid  by  the  fa- 
ttier. Aftn  his  death,  three-fonrths  of  the 
purchase  money  was  paid,  and  a  great  por- 
tion tboeof  was  paid  by  the  mother  and  out 
Qt  ber  separate  prapertT'  TBla  portion  of 
the  consideration  did  not  come  to  the  son 
by  denoit  on  the  part  of  tha  father  or 
throngb  bis  estate^  but  came  to  him  from 
Uie  mother  and  out  of  her  separate  pn^rty. 
The  legal  tltie  obtained  by  the  son  from  the 


vendor  waa  aeqnlreil  by  a  conslderaUcni  ob- 
tained from  a  source  oUier  than  from  the 
father,  and  therefore  by  pnrdiase,  and  not 
by  deseent.  The  two  estates  which  thns 
united  in  the  son  came  by  different  rights,  the 
equitable  estate  by  inheritance  and  the  legal 
estate  by  purchase.  The  eqaltable  estate 
therefore,  merged  Into  the  legal  estate,  and 
the  rule  of  succession  to  the  land  must  be 
determined  solely  by  the  course  of  the  1^1 
estate.  The  legal  estate  was  not  obtained 
by  descent,  but  by  purchase,  and  the  land 
acquired  by  the  said  Montgomery  was  there- 
fore not  ancestral,  but  a  new  acquisition. 
It  follows  that,  npon  the  death  of  said  Mont- 
gomery intestate  and  without  Issue,  and  the 
termination  of  the  homestead  right  by  the 
death  of  his  mother,  the  land  descended  to 
his  brothers  and  sisters  of  the  half  blood. 
The  court  erred  In  the  Judgment  which  it 
rendered. 

The  judgment  Is  accordingly  reversed,  an4 
this  cause  la  remanded  tor  a  new  trial 


MORRIS  et  al.  v.  COVEY  et  aL 
(Sdpreme  Coart  of  Arkansas.    May  20,  1912.) 

1.  ACKNOWlBDOMENT    (|  55*)— OONVBTANOaB 

or  Mabbied  Woman— Officeb's  CsBTzncATx 

ov  Acknowledgment. 

An  officer's  certificate  of  acknowl«dgmeat 
of  a  married  woman  to  a  conveyance  by  her  and 
her  hasband  when  in  the  form  fixed  by  the 
statute  is  conclusive  evidence  of  the  facts  stated 
therein.  In  the  absence  of  satisfactory  proof  of 
fraud  or  dareas. 

[Gd.  Note,F-ror  other  cases,  see  Aeknowledg- 
ment^  Cent.  Dig.  H  290-314 Dec  Dig.  S  55  *] 

2.  Rktobmation  or  InsnmixNTB  (|  7*)— 

DBICO — Wm'S  ACKNOWIXDOUEHI. 

As  a  married  woman  Is  eutlrely  without 
power  to  relinquish  her  dower  save  Id  the  man- 
ner fixed  by  the  statute,  which  requires  her 
Bcknowledgtaent  to  the  relinguishment,  a  deed 
wherein  she  relinquishes  ber  dower  right  to 
proper^  cannot  be  reformed  so  as  to  inclnde 
additional  propertr  because  of  mlstiAe  In  the 
description. 

[Bd.  Note.— Fw  other  cases,  see  Befbrmation 
of  Instruments,  Cent  Dig.  f  20;  Dec  Dig.  I 

7.*] 

3.  Bankbupxct    (I  20*)— JcBisnicnoR  of 

COUKT. 

Under  Bankr.  Act  July  1.  1808.  c.  541,  SO 
Stat.  544  (U.  S.  Comp.  St.  1901,  p.  HOm,  the 
jurisdiction  of  the  federal  court  in  determininc 
the  bankrupt's  claim  to  exemptions  is  limited 
to  that  determination. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  I  28;  Dec.  Dig.  {  20.*] 

4.  Bankbuptct  (I  395*)— Right  or  Tbu8TK»- 
Pbofbbtt  Passinq. 

Property  designated  and  set  apart  for  a 
bankrupt  as  exempt  does  not  pass  to  the  trus- 
tee, and  the  bankruptcy  court  has  no  further 
jurisdiction  concerning  it. 

[Sd.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  H  66tMt58 ;  Dea  Dig.  |  S95.«] 

5.  BAItKKDPTCT  888*)  —  FainBEHCIS — 

MOBTGAOKS. 

A  mortgage  given  by  an  insolvent  on  both 
exempt  and  nonexempt  property  was,  in  bank- 
ruptcy proceedings,  canceled  by  the  federal  court 
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as  an  Illegal  preferecoe.  Held,  that,  as  the 
federal  court's  jurisdiction  vas  limited  to  deter- 
mining the  claim  of  the  bankrupt  to  hii  exemp- 
tions, the  mortgage,  while  voidable  as  a  prefeiv 
ence  aa  to  the  nonexempt  property,  was  not 
invalid  as  to  the  exempt  property. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  S|  676,  677;  Dec  Dig.  {  SDS.*^ 

6.  Barkruptot  (S  ^*)— Dischabgb— Debtb 

Barbed. 

Where  the  preddent  and  manager  of  an 

insolvent  bank  was  executor  of  the  estate  of  a 
decedent,  his  actions  in  depositing  money  of  the 
decedent  in  the  bank  merely  for  his  own  benefit 
was  a  willful  misappropriation  of  the  money 
within  Bankr.  Act  July  1,  1898,  c.  541.  I  17. 
30  Stat  550  (U.  S.  Oomp.  SL  1901.  p. 
3428),  providing  that  a  discharge  shall  release 
the  bankrupt  of  all  bis  provable  debts,  except 
such  as  were  created  by  fraud,  embesKlement, 
mlBappropriation,  or  defalcation  while  in  a 
fiduciary  capacity,  so  that  the  dischai^e  will 
not  bar  the  claim  of  the  Mtate,  though  it  did 
not  prove  the  debt  in  the  bankruptcy  proceed- 
ings. 

[Ed.  Note.— For  other  caaea,  see  BankrpptcT, 
Gent  Dig.  H  787-807;  Dec.  Dig.  S  426.*] 

Appeal  from  Benton  Chancery  Oonrt;  T. 
H.  Humphreys,  Chancellor. 
Action  by  J.  D.  Covey,  as  receiver,  against 

B.  S.  Morris  and  V.  L.  Morris,  In  which  T. 

C.  Churchill,  as  administrator,  Intervened. 
From  a  judgment  for  plaintiff  and  inter- 
vener, defendants  appeal.  Affirmed. 

R.  F.  Forrest,  of  Slloam  Springs,  for  ap- 
pellants. Rice  &  Dickson,  McGlll  ft  Und- 
sey,  of  Bentonville,  for  appellees. 

Mcculloch,  C.  J.  This  is  an  action 
instituted  In  the  chancery  court  of  Benton 
county  by  J.  D.  Oovey,  as  receiver  of  the 
Bank  of  Slloam,  a  banking  corporation 
formerly  located  and  doing  business  at  Si- 
loam  Springs,  Ark.,  against  R.  S.  Mor- 
ris and  his  wife,  V.  !>.  Morris,  to  obtain 
a  reformation  and  foreclosure  of  a  mortgage 
executed  to  him  by  the  defendants  on  Au- 
gust 13,  1910,  on  certain  real  estate  In  the 
city  of  Slloam  Springs,  which  now  con- 
stitute the  homestead  of  R.  8.  Morris.  T. 
C.  Churchill,  as  administrator  of  the  estate 
of  Joseph  Rutherford,  deceased,  was  per- 
mitted to  intervene  for  the  purpose  of  en- 
forcing an  attachment  lien  on  the  same 
property.  Defendant,  R.  S.  Morris,  was 
president  of  the  Bank  of  Slloam,  and  had 
active  charge  and  control  of  Ifcs  affairs.  The 
bank  became  grossly  insolvent,  and  on  Au- 
gust 7,  1910,  was  placed  In  the  hands  of  a 
receiver  by  the  chancery  court  of  Benton 
county;  plaintiff  J.  D.  Covey  being  appoint- 
ed as  receiver.  R.  S.  Morris  was  found  to 
be  largely  indebted  to  the  bank,  and  on  Au- 
gust 13,  1910,  he  executed  to  the  plaintiff  as 
receiver  the  mortgage  in  controversy,  which, 
in  addition  to  other  tracts  and  lots  of  real 
estate  In  Bmton  connty,  covered  parts  of 
certain  lots  In  the  city  of  Slloam  Springs 
known  as  the  Morris  Hotel  property,  which 
included  the  hotel  building  properly,  and 
some  stores  and  the  bank  building.    A  10- 


foot  strip  off  one  side  of  the  i^roperty  was 
omitted  from  the  mortgage,  and  this  Is  al- 
leged to  have  occurred  by  mistake^  and 
reformation  vras  songht  so  as  to  Indnde 
that  strip  In  the  mortgage  according  to  the 
real  Intention  ot  the  parties.  His.  Uorris 
Joined  in  the  execution  of  the  mortgage,  and 
duly  a^nowledged  the  same  before  a  notary 
Pttblla  The  amount  of  the  mortgi^  with 
Interest  up  to  the  date  of  flnal  decree  in 
this  case,  was,  as  found  by  the  chancellor, 
the  sum  ot  98^280.92,  and  no  question  ts 
raised  here  as  to  the  correctness  of  that 
finding.  Shortly  after  the  execution  of  the 
mortgage,  defradauts  moved  to  the  hotel, 
and  occupied  Uie  same  as  a  homestead.  On 
October  18,  1910,  One  of  the  cxvdltors  of  B. 
S.  Morris  filed  a  petition  to  adjudge  him  a 
bankrupt  in  the  United  States  District  Court 
for  tlie  Western  District  ot  Arkansas  at  Ft- 
Smith,  and  he  was  duly  adjudged  to  be  a 
bankrupt  The  banknqptcy  court  in  an  ap- 
propriate proceeding  for  that  purpose  cancel- 
ed the  mortgage  executed  to  appellee  Covey 
as  an  Illegal  preference  so  far  as  It  covered 
the  property  of  the  bankrupt  not  exempt, 
and  entered  a  decree  to  that  effect,  and  re- 
linquished jurisdiction  as  to  the  ex«npt 
property  of  the  bankrupt,  namely,  the  home- 
stead In  the  dty  of  Slloam  Springs  which 
Is  now  the  subject  of  this  controversy.  It 
should  be  mentioned,  though  not  material, 
that  the  complaint  in  t^Is  case  was  filed  on 
October  26,  1910,  which  was  before  the  date 
of  the  aforementioned  decree  In  the  federal 
court. 

R.  S.  Morris  was  formerly  executor  of  the 
will  of  J.  R.  Rutherford,  deceased,  and.  aft- 
er having  filed  his  settlement  account  show- 
ing property  in  his  hands  to  the  amount  of 
$4,718.49,  an  order  was  made  on  bim  to  pay 
It  over  to  his  successor,  the  Intervener, 
Churchill,  who  was  appointed  administrator 
in  succession  with  the  will  annexed ;  and  on 
March  29,  1011,  the  Intervener  commenced 
an  action  against  R.  S.  Morris  in  the  circuit 
court  of  Benton  county  to  recover  said  sum 
of  money,  and  caused  an  order  of  general 
attachment  to  be  issued  and  levied  upon  the 
homestead  property- of  R.  S.  Morris  now  In 
controversy.  He  bases  his  claim  to  subject 
said  property  to  the  payment  of  his  debt  on 
the  exception  In  the  constitutional  provision, 
relating  to  homesteads,  as  against  executors, 
administrators,  guardians,  etc.,  for  moneys 
coUected  by  them.  Const  1874,  art  9.  i  3. 
The  intervention  in  this  case  is  for  the  pur- 
pose of  enforcing  the  Hen  on  the  exempt 
property  claimed  to  have  accrued  by  reason 
of  the  attachment.  The  chancellor  rendered 
a  decree  In  favor  of  plaintiff  Covey  reform- 
ing the  mortgage  except  as  to  the  inchoate 
dower  r^ht  of  Mrs.  Morris,  and  decreed  a 
foreclosure  of  the  mortgage  as  reformed. 
The  court  also  rendered  a  decree  in  favor 
of  the  Intervener  declaring  a  lien  for  a  cer- 
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tsln  portion  of  his  claim,  which  wUI  be  re- 
ferred to  later,  snliject,  howeTcr,  to  the 
morteage  lien  of  plaintiff  Covey.  Tbe  de- 
fendants  appealed,  and  tbe  plaintiff  Covey 
CFoss-appealed  from  that  part  of  the  decree 
denying  reformation  as  to  the  rellnqnlsb- 
mait  of  the  dower  right  of  Mrs.  Morris. 

The  principal  defense  put  forward  by  tbe 
def^dants  is  that  R.  S.  Morris  was  In- 
capacitated mentally  from  executing  tbe 
mortgage,  and  that  be  was  induced  to  ex- 
ecnte  same  by  false  representations  and 
deception  of  the  plaintiff  and  the  letter's 
attorney,  who  had  formerly  acted  as  defend- 
ant's attorney.  It  Is  alleged  that  said  at- 
torney was  appointed  to  represent  the  re- 
ceiver la  the  managemrat  of  the  estate  at 
the  solicitation  of  defendant  R.  S.  Morris, 
that  be  agreed  to  act  for  the  protection  of 
the  interests  of  Morris,  and  that  the  latter 
at  tbe  time  of  the  execution  of  the  mortgage 
was  led  to  believe  that  tbe  mortgage  was 
necnted  soidy  for  his  protection,  and  to 
shield  him  from  other  creditors.  Tbe  chan- 
c^Ior  found  that  the  allegations  as  to  mental 
Incapacity  of  R.  S.  Morris,  and  as  to  false 
representations  and  misconduct  of  tbe  plain- 
tiff Oovey  and  the  attorney  referred  to,  were- 
not  sustained  by  the  evidence.  After  a  care- 
fal  consideration  of  the  testimony  concern- 
ing the  conduct  of  tbe  attorney  referred  to, 
we  are  of  the  opinion  that  the  charges  made 
against  him  are  wholly  unfounded,  and  that 
there  is  nothing  In  his  conduct  which  Is  suf- 
ficient to  form  a  basis  for  setting  aside  the 
conveyance.  Nor  Is  there  sufficient  testi- 
mony as  to  any  misconduct  on  the  part  of 
plaintiff  Covey  to  warrant  us  In  setting  aside 
tbe  mortgage.  The  t^timony  as  to  tbe  men- 
tal and  physical  condition  of  defendant  Mor- 
ris ts  not  sufficiently  abstracted,  and  counsel 
for  plaintiff  insist  that  tbe  finding  of  the 
dianceUor  on  that  question  should  be  left 
ondisturbed.  It  appears  from  tbe  state- 
ments in  the  briefs  that  plaintiff  Introduced 
numerous  witnesses  tending  to  show  that 
the  mental  and  physical  condition  of  defend- 
ant Morris  was  sufficient  to  establish  his 
capacity  to  execute  the  conveyance.  The  ab- 
stract, without  containing  tbe  testimony  of 
these  witnesses,  is  insufficient  to  call  for  a 
conalderatlon  of  that  question;  but  assum- 
ing, which  we  must  do,  that  the  testimony 
of  each  of  those  witnesses  tended  to  estab- 
lish sufflcient  mental  capacity  on  the  part 
of  R.  S.  Morris,  that,  with  tbe  other  testi- 
mony In  the  case,  places  tbe  preponderance  ; 
of  the  testimony  on  that  Issue  on  the  side 
of  the  chancellor's  finding,  or,  at  least, 
makes  it  not  against  the  preponderance  of 
the  testimony.  So,  in  either  view  of  tbe 
matter  it  becomes  our  duty  under  those  cir- 
cumstances to  accept  the  finding  of  the 
chancellor  as  correct 

[1]  Mrs.  Morris,  in  her  separate  answer, 
denied  that  she  executed  the  mortgage  free- 
ly and  voluntarily,  but  alleged,  on  tbe  con- 
trary, that  she  signed  it  without  It  being 


read  over  to  her  and  without  full  knowledge 
and  understanding  of  its  contents,  and  also 
alleged  that  she  executed  the  same  in  the 
presence  of  her  husband  and  through  fear 
of  her  husband's  safety.  The  evidence  falls 
to  establish  any  such  duress  as  would  Justi- 
fy the  cancellation  of  the  mortgage.  She 
states  that  she  appeared  before  the  offlcor 
and  executed  the  Instrument,  and,  tbe  offi- 
cer's certificate  of  the  acknowledgment  be- 
ing in  the  form  prescribed  by  the  statute, 
tbe  same  is  conclusive  evidence  of  its  con- 
tents, in  tbe  absence  of  satisfactory  proof  of 
fraud  or  duress.  Bell  v.  Castleberry,  96  Ark, 
664,  132  S.  W.  649. 

[2]  It  Is  next  contended  that  tbe  court 
erred  In  reforming  the  description  In  the 
mortgage  so  as  to  include  the  strip  10  feet 
wide  erroneously  omitted.  The  proof  Is 
clear  that  both  parties  Intended  to  embrace 
in  tbe  mortgage  the  whole  of  tbe  lots  known 
as  tbe  Morris  Hot^  property ;  that  the  de- 
scription was  taken  from  a  tax  receipt  and 
the  error  occurred  by  reason  of  the  errone- 
ous descrlptloQ  on  the  tax  receipt  The 
proof  fully  justified  tbe  finding  of  tbe  chan- 
cellor that  a  mutual  mistake  had  been  made, 
and  tbe  only  question  of  law  presented  Is 
whether  or  not  the  chancellor  erred  in  re- 
.  fusing  to  reform  the  instrument  as  against 
the  wife's  inchoate  dower  right  In  the  case 
of  Sledge  &  Norfieet  Co.  v.  Craig,  87  Ark. 
371,  112  S.  W.  892.  we  held  that  a  convey- 
ance of  a  homestead  could  be  reformed  by 
decree  of  the  chancery  court  so  as  to  cor- 
rect an  Imperfect  description.  Tbe  act  of 
March  18,  1887,  providing  that  no  conxfiy- 
ance  affecting  the  homestead  of  any  mar- 
ried man  shall  be  valid  "unless  his  wife 
Joins  In  the  execution  of  such  instrument 
and  acknowledges  the  same,"  does  not  vest 
any  additional  interest  In  tbe  wife.  It  mere- 
ly Imposes  a  limitation  on  tbe  husband's 
power  to  alienate  the  same  so  long  as  the 
property  remains  the  bomcstead.  Sldway  v. 
Lawson,  58  Ark.  117,  23  S.  W.  648.  In 
Sledge  &  Norfieet  Co.  v.  Craig,  supra,  which 
involved  the  question  of  the  sufficiency  of 
the  wife's  acknowledgment,  and  also  the 
rigtit  to  reform  a  mortgage  on  the  home- 
stead, we  said:  "Tbe  right  to  a  reformation 
of  tbe  instrument  rests  upon  established 
principles  of  equity,  and,  when  the  d^ec- 
tive  certificate  of  acknowledgment  was  cur- 
ed by  the  statute,  these  principles  came  In- 
to operation  as  if  no  defect  had  ever  exist- 
ed." Tbe  right  to  reform  an  instrument  so 
as  to  enlarge  the  wife's  relinquishment  of 
dower  Is  controlled  by  different  principles. 
Tbe  wife  can  relinquish  her  dower  only  In 
tbe  method  provided  by  the  statute.  Prior 
to  tbe  enactment  of  tbe  statute  in  this  state 
empowering  a  married  woman  to  convey  her 
property  the  same  as  if  she  were  a  feme 
sole,  it  was  held  by  this  court  that  a  court 
of  equity  could  not  reform  the  deed  of  a 
married  woman.  Holland  v.  Moon,  39  Ark. 
124;  Bowden  t.  Bland.  53  Ark.  53, 13  8.  W. 


Digitized  by 


260 


148  SOUTHWBSTBEN  BBFOBTBR 


(Art. 


420,  22  Am.  St  Bep.  179.  But  tbls  oonrt 
has  held  alnc©  the  enactment  of  such  stat- 
ute that  a  married  woman's  conveyance  can 
be  reformed.  Mills  t.  DrtT«-,  72  Ark.  684, 
81  S.  W.  1058.  It  necessarily  results  from 
the  application  of  the  principles  there  an- 
nounced that  a  deed  or  other  Instrument  ex- 
ecuted by  a  married  woman  rellnquisfalng  her 
dower  cannot  be  reformed,  for  the  reason 
that  she  was  entirely  without  power  to  relin- 
quish dower  except  in  the  manner  pointed  out 
by  the  statute^  We  conclude,  therefore,  that 
the  chancellor  was  right  both  In  reforming 
the  deed  as  to  defendant  B.  S.  Morris  and 
in  refusing  to  reform  it  so  far  as  it  affect- 
ed the  dower  rights  of  his  wife  V.  iL.  Mor- 
ris. ' 

[t-ll  It  Is  next  argued  that  the  decree  of 
the  federal  court  canceling  the  mortgage  as 
an  illegal  preference  was  an  adverse  adjudi- 
cation of  plaintiff's  right  to  redeem  the  mort- 
gage, and  that  the  chancery  court  had  no 
Jurisdiction  to  entertain  the  sntt  to  foreclose 
the  mortgage  executed  by  an  adjudged  bank- 
rupt It  has  already  been  stated  that  the 
bankmptcy  court  after  determining  the  claim 
of  exemptions  relinquished  further  Jurisdic- 
tion over  the  property.  The  federal  statute 
authorizes  the  bankruptcy  court  to  determine 
the  claim  of  the  bankrupt  to  his  exemptions. 
1  LoTeland  on  Bankruptcy,  |  428;  Lucius  t. 
Cawthon-Coleman  Co.,  196  U.  S.  149,  25  Sup. 
Ct  214,  49  L.  Ed.  425.  But  the  Jurisdiction  of 
that  court  is  limited  to  determining  the  <dalm 
of  exemptions.  When  property  has  been  des- 
ignated and  set  apart  for  the  bankrupt  as 
exMnpt  it  does  not  pass  to  the  trustee. 
Therefore,  the  bankmptcy  court  has  no  fur- 
ther Jurisdiction  conoemlng  It  Locfcwood  t. 
Bxdiange  Bank,  190  U.  S.  294,  23  Sup.  Ct 
761,  47  L.  £>!  1061.  A  valid  lien  upon  prop- 
erty of  a  bankrupt  which  is  exempt  under 
the  state  law  Is  not  affected  by  bankruptcy 
proceedli^  and  will  not  be  set  aside  as  an 
illegal  preference  under  the  federal  bank- 
mptcy law.  1  Loveland  on  Bankruptcy,  | 
427;  Lock  wood  v.  Exchange  Bank,  supra. 
"The  reason,"  says  Mr.  Loveland,  "Is  that 
the  title  to  exempt  property  does  not  pass  to 
the  trustee.  It  remains  In  the  bankrupt  sub- 
ject to  such  Incumbrances  as  he  has  lawfully 
put  upon  it.  The  fact  that  the  exempt  prop- 
erty Is  srUiject  to  the  claims  of  certain  cred- 
itors does  not  make  it  assets  to  be  adminis- 
tered In  bankruptcy."  The  decisions  on  this 
question  were  all  rendered,  so  far  as  we 
know,  prior  to  the  amendment  In  1910,  but  it 
Is  not  thought  that  the  amendment  to  sec- 
tion 67  of  the  federal  statute  changes  the 
'  law  in  that  respect 

It  has  also  been  decided  that  "a  mortgage 
inclnding  both  exempt  and  nonexempt  prop- 
erty may  remain  a  valid  mortgage  as  to  the 
exempt  property,  although  voidable  as  a  pref- 
erence or  fraudulent  transfer  as  to  the  non^ 
exempt  property."  1  Loveland  on  Bankrupt- 
cy. I  427;  In  re  ToUett.  106  Fed.  866,  46  C. 
a  A.  U,  64  L.  R.  A.  222;  111  te  Bailey  (D. 


C.}  176  red.  990;  In  re  Easb  (D.  C.)  157  Fed. 
906;  Vltzthom  v.  Large  (D.  C.)  162  Fed.  686. 
It  necessarily  follows  that  since  the  federal 
court  has  no  further  Jurisdiction  after  hav- 
ing set  apart  the  exemptions,  the  Jurisdiction 
of  the  state  court  was  complete  for  the  pur- 
pose of  foreclosing  a  valid  lien,  which  was 
not  Impaired  by  the  bankruptcy  proceedings. 
The  mortgage  In  controversy,  like  those  re- 
ferred to  in  the  decisions  cited  above,  con- 
tained both  exempt  and  nonexempt  property. 
The  federal  court  held  that  the  mortgage 
was  void  as  to  the  nonexempt  property;  it 
being  a  preference  givoi  within  four  months 
before-  the  petition  in  bankmptcy.  This  did 
not  affect  the  validity  of  the  mortgage  as 
to  the  exempt  pr(H>erty.  This  question  must 
not  be  confused  with  that  of  the  right  of  a 
bankmpt's  creditor,  who  has  a  lien  on  prop- 
erty both  exempt  and  nonexempt  and  surren- 
ders it  for  the  purpose  of  participating  la 
the  general  assets  of  the  bankrupt  In  such 
case,  It  has  been  held,  properly  we  think,  by 
some  of  the  district  courts  that  after  hav- 
ing surrendered  the  preference  for  the  par- 
pose  of  participating  generally  with  other 
creditors  In  the  assets  of  the  bankrupt  the 
creditor  cannot  reassert  his  Hen  on  the  ex- 
empt property.  That  would  be  allowing  him 
to  assume  an  inconsistent  position.  In  re 
Soper  (D.  C.)  173  Fed.  116.  Such  is  not  the 
case  ha«.  Plaintiff  is  merely  attempting  to 
assert  a  lien  on  the  exempt  property  which 
Is  valid  under  the  laws  of  this  state,  and  is 
not  invalidated  by  the  fttderal  bankruptcy 
statnte.  Our  oondnslon  Is  that  the  decree  of 
the  chancery  court  on  that  branch  of  the 
case  was  correct 

[I]  The  property  was  not  exempt  aa  against 
the  claim  asserted  by  tlie  Intervaier,  for  tt 
is  a  debt  of  an  executor  for  mon^  collect- 
ed by  him,  and,  according  to  the  findings  ot 
the  chancellor,  misappropriated.  It  Is  tnsiat- 
ed  that  the  Intervener  cannot  maintain  his 
action  for  the  reason  that  it  is  not  shown 
that  he  proved  his  claim  In  the  bankruptcy 
court  This  brings  up  the  question  wheth- 
er the  intervener's  claim  Is  such  a  provable 
d^t  within  the  meaning  of  the  bankruptcy 
law,  as  will  rriease  the  bankrapt  Section 
17  of  the  act  provides  that  "a  discharge  in 
bankmptcy  shall  release  a  bankrapt  from  all 
of  his  provable  debts,  except  mcii  as 
*  *  *  were  created  by  his  fraud,  CTibes- 
element  misappropriation,  or  defalcation 
while  acting  as  an  officer  or  in  any  fiduciary 
capacity."  The  <diancellor  decreed  ta  favor 
of  the  intervener  on  the  groimd  that  it  was 
a  debt  created  by  reason  of  misappropriation 
of  the  fund  by  the  bankrapt  Defendant  H. 
S.  Morris  was  executor  of  the  estate  of  Buth- 
erford.  and  received  funds  whl<di  he  deposit- 
ed In  the  Bank  of  SUoam  while  he  was  presi- 
dent of  that  institution,  and  managed  and 
controlled  Its  business.  The  bank  was  gross-  i 
ly  insolvent  at  tliat  time,  and  the  proof  war- 
ranted a  finding  that  that  condition  was  well 
known  to  him.  We  think  that  Um  chancellor  i 
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was  warraated  in  finding  tbe  ezlstoice  of  a 
■tate  Of  facts  whteh  ^wed  tb&t  tbe  defend- 
ant mu  using  the  fundi  of  Ow  estate  in  snch 
a  war  *s  resulted  solely  to  his  own  benefit 
as  the  controlling  stockholder  In  the  bank, 
and  that  It  amounted  In  law  to  a  willful  mift- 
an>ropriation  of  tbe  funds.  That  being  true, 
the  federal  statute  excepts  tiie  debt  from  the 
bankmpf  s  release  reason  of  his  discharge 
inbankmptey,  and  the  Intervener  could  main- 
tain tbe  action  without  proTtog  tiie  debt. 
The  demurrer  to  the  interplea  was  therefore 
ivoperly  owmled,  and  the  decree  in  fiiTor 
of  the  Interrener  was  correct 

Oar  oondaidon  is  tiiat  the  decree  of  tbe 
chancdior  was  oorreet  in  Its  entire^,  and 
the  same  is  aflBrmed. 

HAST,  J.,  concurring. 


CT.  LOUIS  SOUTHWESTERN  RT.  GO.  T. 

BIALLARD. 
<SapTeme  Court  of  Arkansas.   June  S,  19120 
1.  GABBXxas  (I  283*)— Garuaqx  of  PASsxn- 

OnS— ASSACZ.T  OR  PABBSNQER—LlAniElTT. 
Tbe  railroad  company  was  liable  for  inju- 
ries to  a  pasaeii^er  from  an  inexcnsable  as- 
aaalt  bj  its  conductor. 

[Bd.  Note.— For  other  caaea,  aee  Carriers, 
Cent  Dig,  H  1119-1124,  1140,  U41;  Dec. 
Dig.  1  2JS.*r 

Z  Casbixbs  (S  319*)— Cabbiaqe  or  Passen- 
QKBS— Assault  on  Passenoeb — Ezcessitb 
Bkcovkbt. 

A  recorerj  of  94,100  for  an  assault  bj  a 
railroad  conductor  upon  a  colored  farmer,  56 
rears  old.  causing  a  broken  arm,  cuts,  or 
scratches  on  his  head  and  neck,  and  also  hn- 
ntiliatioii,  pain,  and  sufCering,  was  excessiTC  to 
the  extent  of  ^,000,  where  it  was  not  shown 
that  the  injury  was  permanent  cr  that  his 
fntnre  eanlng  capacity  vss  impaired. 

[Bd.  Not&r-For  other  •  cases,  see  Garners, 
Cent  Dig.  |i  1S38~1345;  Dea  Dig.  |  819.*] 

Appeal  from  Circuit  Court,  Woodruff  Coun- 
ty; Hance  N.  Button,  Judge- 
Action  by  John  Mallard  against  tbe  St. 
Louis  SoQtbwestem  Railway  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
ReTersed  and  remanded,  unless  a  remittitur 
for  $2,000  be  entered. 

8.  B.  West,  of  St.  Lonis,  Mo.,  and  J.  C. 
Hawthorne,  of  Jonesboro,  for  appellant  C. 
P.  Greenlee,  of  Brlnkley,  for  appellee. 

McCnLLOCH.  a  J.  Tbe  plaintlfl,  John 
Mallard,  Instltated  fhis  action  against  tbe 
railway  company  to  recover  damages  on  ac- 
connt  ct  a  personal  assault,  alleged  to  have 
been  made  on  him  by  the  conductor  of  one 
of  deflmdanf  B  trains  while  be  was  a  passen- 
ger thereon.  He  recovered  damages  below, 
and  the  company  has  appealed. 

.  nalntlil  is  a  colored  man,  about  66  years 
(M.  a  fiumer,  and  resided  In  Woodruff  coon- 
ty,  Arfc,  at  the  time  the  incident  oecnned 
which  is  the  subject  of  this  inquiry.  He  had 


been  sick  tox  nearly  eight  months,  most  of 
tbe  time  being  unable  to  work  or  attend  to 
bis  farm  duties,  and  on  July  20^  1911,  he 
took  passage  on  one  of  defendant's  passofc* 
ger  trains  at  Hllleman,  In  Woodruff  county, 
to  go  to  Fargo,  wblch  ia  a  station  In  Uonroe 
county.  He  states  that  jnst  before  the  train 
readied  Fargo  the  conductor,  without  ^ovo- 
cation,  assaulted  him,  inflicted  several  sllifht, 
but  painful,  wotmds  with  a  knife,  and  push- 
ed or  threw  him  down  across  a  seat  causing 
bis  arm  to  h'e  broken.  The  following  is  his 
testimony  concerning  tbe  occurrence,  which 
took  place  while  he  was  la  tbe  coach  set 
apart  for  colored  passengers:  "The  conduc- 
tor, Mr.  Ferguson,  came  up  behind  me  and 
said,  'Ton  are  the  negro  that  wanted  to  out 
me  yesterday,'  and  I  said:  'No;  you  are  mis- 
taken. I  have  not  been  on  this  road  for  five 
years.    I  h^ve  been  sick  In  bed  for  eight 

months.'   He  said,  'Ob,  yes,  yon  are,  Q  

d  ,*  and  he  threw  his  arm  about  my  bead 

tfom  behind  me,  and  commenced  raking  me 
on  the  top  of  my  bead  with  his  knife  he  had 
in  the  other  band.  At  that  time  I  took  it 
as  very  rough  play,  although  he  was  hurting 
my  head  with  the  knife,  and  I  felt  weak  and 
bad  anyway.  I  begged  him  to  let  me  alone 
and  told  him  I  was  sick;  and  then  be  said, 
'I  will  juHt  cut  your  throat,'  and  he  gave 
me  a  heavy  rake  across  my  throat  with  the 
jaws  of  his  knife,  which  broke  the  skin  and 
pained  me  greatly,  and  I  thought  it  meant 
death,  and  X  tried  to  slip  down  under  bis 
arm  and  get  away  from  him,  and  I  did  get 
away  from  him  and  got  on  my  feet,  and  he 
grabbed  me  and  shoved  me  and  wheeled  me 
around  and  slung  me  on  the  seat,  and  my 
right  arm  struck  the  end  of  the  seat  and 
broke  it  just  above  tbe  elbow,  and  I  hollow- 
ed and  told  htm  my  arm  was  broken.  At 
this  time  the  train  had  stopped  at  Fargo. 
Up  to  this  time  the  conductor  had  said  I 
waa  mistaken,  the  arm  was  not  broken,  but 
when  he  saw  me  try  to  get  my  hat  and  tbe 
arm  dropped,  he  said.  'Yes,  his  arm  is  brok- 
en;* and  said,  *Ttal8  is  where  you  get  off.' " 
He  testified  that  he  suffered  great  pain,  and 
other  witnesses  who  saw  him  get  off  the 
train  say  he  appeared  to  suffer  greatly,  and 
was  hollering.  From  Fargo  he  went  over  to 
Cotton  Plant*  wbera  liia  arm  was  dressed  by 
a  surgeon. 

Defendant  introduced  the  conductor  and 
some  other  witnesses,  who  contradicted  the 
l^alutlff  and  gave  a  different  account  of  tbe 
transaction.  But  the  conflict  must  be  treat- 
ed as  settled  by  the  verdict  of  the  Jury, 
which  was  as  follows:  "We,  tbe  jury,  find 
for  tbe  plaintiff  for  broken  ann,  12,000;  for 
pain  and  suffering,  92,000;  for  loss  of  time, 
9100;  for  doctor's  bill,  $60;  total,  HUKK" 

[1]  The  facts  related  by  plaintiff  made  out 
a  case  against  defendant  for  the  recovery 
of  damages;  for,  if  tbe  condoetor  made  the 
assault  upon  pUdattfl  as  elalmed,  and  Infllct- 
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ed  pereonal  Injuries,  the  defendant  la  re- 
sponsible In  law  for  tbe  wrong.  St  L-,  I.  M. 
&  S.  By.  Co.  T.  Dowglallo,  82  Ark.  289,  101 
8.  W.  412;  St  L..  L  M.  &  S.  Ry.  Co.  T.  My- 
nott  83  Ark.  6,  102  S.  W.  880. 

[2]  Tbe  principal  contentUni  of  defendant's 
counsel  Is  that  the  verffict  is  excessive,  and 
in  this  we  tblnk  they  are  correct.  It  is 
sn^ested  that  the  form  of  the  verdict  evinc- 
es an  Intention  on  the  part  of  the  Jury  to 
allow  exemplary  damages,  or,  rather,  to  In- 
clude ia  theSx  finding  some  damages  by  way 
of  pnnlflhmrat,  although  it  was  not  so  stated 
in  the  verdict  If  we  conld  construe  the  ver- 
dict to  include  a  direct  finding  for  exemplary 
damages,  we  would  uphold  It  In  some  amount; 
for  the  testimony  certainly  warrants  tbe  In- 
fliction of  damages  by  way  of  punishment 

The  evidence  of  plaintiff  tmda  to  show 
that  the  conductor  of  the  train  willfully  as- 
saulted, blm,  and  that  bis  conduct  was  in 
recess  disregard  of  plalntUTa  feellnga  or 
safety.  In  analyzli^  the  different  clauses  of 
the  verdict,  we  are  forced  to  the  conclusion 
that  the  Jury  meant  to  allow  the  sum  of  f2,- 
000  for  tbe  permanent  Injury  on  account  of 
the  broken  arm,  and  $2,000  for  pain  and  suf- 
fering, which  Included  suffering  on  account 
of  the  broken  arm  and  tbe  cuts  or  scratches 
on  bis  bead  and  neck,  and  also  the  humilia- 
tion on  account  of  the  assault.  Tbe  evidence 
showed  that  plaintiff  suffered  considerable 
pain,  and  that  he  was  still  suffering  pain 
from  the  result  of  the  broken  arm  at  tbe 
time  of  tbe  trial  of  tbe  case.  We  cannot 
say  that  the  verdict  on  that  feature  of  tbe 
case  was  excessive.  But  there  is  no  evidence 
at  all  that  the  injury  was  a  permanent  one, 
or  that  the  broken  arm  Impaired  bis  future 
earning  capacity.  The  injury  occurred,  as 
before  stated,  on  July  20,  1911,  and  tbe  trial 
was  had  on  September  13th,  less  than  two 
months  thereafter.  Plaintiff's  arm  was  still 
in  bandage  at  the  time  of  the  trial,  and  had 
not  fully  recovered,  but  tbe  evidence  does  not 
show  that  there  was  anything  about  the  frac- 
ture that  was  not  calculated  to  heal;  and  no 
effort  at  all  was  made  to  prove  that  the  In- 
Jury  was  permanent.  Tbe  testimony  of  tbe 
physician  wbo  treated  tbe  plaintiff  rather 
tended  to  show  that  there  was  nothing  out 
of  the  ordinary  about  the  fracture,  and  that 
It  would  probably  heal  up  completely  In  a 
short  time.  Plaintiff  testified  that  be  had  In 
the  past  earned  on  his  farm  as  mnch  as  $800 
a  year,  and  that  his  capacity  for  labor  had 
been  reduced  at  least  one-half;  but  this  re- 
lated to  hla  condition  at  that  time,  and  had 
no  reference  to  his  future  condition.  We 
are  unable  to  find  any  evidence  at  all  that 
warranted  the  Jury  In  finding  a  permanent 
injury;  therefore  there  was  nothing  to  base 
a  verdict  on  for  that  element  of  damage. 
The  Jury  allowed  ¥100  for  loss  of  time,  which 
doubtless  referred  to  the  short  period  during 
which  be  was  totally  incapacitated  from 


work  on  his  farm.  The  verdict  Is  therefore 
excessive  to  the  extent  of  $2,000,  and  tbe 
Judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  unless  a  remittltar 
of  that  amount  be  altered  within  16  daya. 


BliAGBSTAD  BIEBGANTILE  GO.  v.  BOND 

&  OSBORNE. 
(Supreme  Court  of  Arkansas.   June  3,  1912.) 

1.  Appul  jjvd  Bbbob  (I  82*)— Review ABix 
Decision— Vacatioiv  or  Default  Judo- 

MENT. 

An  order  vacating,  on  a  complaint  there- 
for, a  default  judgment  rendered  at  a  prior 
term  is  a  fimU  judgment,  as  regards  appeal. 
'  [Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  H  478.  517-&22;  Dec 
Dig.  }  82.*]  " 

2.  COUBTO  (S  50*)  —  JUBIBDICnOR  —  ASBIOIT- 

MENT  OF  Case  to  Pbopeb  Division. 

Under  Acts  1911.  p.  110,  providing  that 
tbe  courts  of  tiie  Second  drcmt  shall  be  divid- 
ed into  two  divisions,  that  the  derk  shall  as- 
sign civil  cases  to  the  first  and  crlmloal  cases 
to  the  second,  nnleos  the  jadges  deem  it  ex- 
pedient to  dinde  tbe  business  otherwise,  which 
may  be  done  by  their  written  order,  snd  that 
It  shall  not  be  reversible  error  that  a  case  im 
tried  in  the  division  to  which  It  has  not  been 
specially  assigned,  jarisdictioa  of  the  court 
does  sot  depend  on  the  proper  assignment  of 
a  case  to  Either  division. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  H  1T4^1T6;  Dec  Dig.  |  B0.*J 

3.  JUDOVBRT    (I  143*)— DKrAUI.1V-VAClAnOI( 

-ExCDBB— Mistake  in  DocEEriNO. 

An  attorney  having  been  employed  by  de- 
fendants to  represent  tbem  in  a  pending  action 
of  "Kackstad  Mercantile  Company"  against 
tbem.  it  was  not  sufficient  to  cause  him  to  be 
misled,  so  as  to  entitle  them,  at  a  subsequent 
term,  to  have  the  default  judgment  vacated, 
that  tbe  case  was  docketed  m  the  wrong  divi- 
BioQ,  or  that  it  was  docketed  with  tbe  name 
of  plaintiff  as  '^aek  Mercantile  Company";  he 
knowing  of  such  a  case  being  so  docketed,  and 
it  being  the  only  case  pending  against  them, 
and  they  being  bound  by  bis  negligence. 

rUM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  IS  209-291:  Dec  Dig.  |  143.*] 

Appeal  from  Circuit  Court,  Mississippi 
County;  WIU  J.  Driver,  Judge. 

Complaint  by  Bond  &  Osborne  against  tbe 
Blackstad  Mercantile  Company  to  vacate  a 
default  Judgment  From  an  order  granting 
It,  said  company  appeals.  Reversed  and  re- 
manded, with  dlrectionB. 

Mcculloch,  C.  J.  [1]  Appellant  insti- 
tuted an  action  against  appellees  In  the  cir- 
cuit court  of  the  Cblckasawba  district  of 
Mississippi  county  to  recover  a  debt  In  the 
sum  of  $198,  alleged  to  be  due  for  merchan- 
dise sold  and  delivered  under  written  con- 
tract Summons  was  duly  served,  and  at 
tbe  October  term,  1911,  of  said  court,  no  an- 
swer having  been  filed,  Judgment  by  default 
was  entered  In  appellant's  favor.  At  the 
next  term  appellees  filed  a  complaint  to  va- 
cate said  judgment,  and  the  case  is  now  here 
on  appeal  from  an  order  of  tlie  drcnlt  court 
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setting  said  jn^ment  aside.  Su<A  an  order 
iB  a  final  jadgmeut  from  which  an  appeal 
win  lie.  Ayers  t.  Anderson-TuUy  Co.,  89 
Ark.  leo,  ue  S.  W..199. 

Appellees  set  ont  In  their  complaint  the 
following  aa  the  reaaons  why  the  Judgment 
should  be  vacated:  "That  they  were  misled 
by  reason  of  the  fact  that  said  cause  was 
dod^eted  as  'Black  Mercantile  Company  t. 
Bond  &  Osborne';  that  they  had  no  notice 
that  said  cause  was  called,  bnt  relied  upon 
the  practice  of  this  court  that  the  attention 
of  their  attorneys  would  be  called  to  said 
cause  before  any  action  would  be  taken 
tlxereon;  that,  through  some  means  unknown 
to  these  defendants,  the  court  was  Induced 
to  render  judgment  In  said  cause  without 
the  case  having  been  placed  upon  the  court's 
docket,  and  without  notice  to  these  defend- 
ants." In  addition  to  the  above,  appellees 
set  forth  In  their  complaint  facts  sufficient 
to  constitute  a  defense  to  the  original  action. 

The  court,  in  granting  the  prayer  of  the 
complaint  and  vacating  the  former  judg- 
ment, set  forth  the  following  reasons  for 
Bucb  action:  "That  the  said  judgment  was 
rendered  without  jurisdiction,  and  without 
due  notice,  in  this:  That  said  case  wat, 
docketed  for  trial  In  the  criminal  dlTlslon  or 
said  circuit  court  without  any  agreement 
that  same  be  done  by  the  Judges  of  said  two 
divisions  of  said  circuit  court,  said  docketing 
having  been  by  error  of  the  clerk  of  said 
court;  and,  further,  that  said  case  was  dock- 
eted as  'Black  Mercantile  Company  v.  Bond 
k  Osborne,'  and  that  the  attorney  of  the  de- 
fendants.  Bond  &  Osborne^  had  not  notice 
that  the  cause  was  standing  for  trial  in  said 
division,  and  his  attention  was  not  called  to 
the  rendition  of  said  judgment,  or  that  de- 
mand was  made  for  default  Judgment,  and 
that  neither  the  defendants  nor  their  attor- 
neys had  notice  of  the  rendition  of  said 
Judgment." 

[2]  The  first  question  to  which  attention 
omat  be  directed  is  whether  or  not  the  court 
originally  bad  Jurisdiction  to  rrader  the 
Judgment  which  was  afterwards  set  aside. 
The  General  Assembly  of  1911  enacted  a 
statate  (Acts  1911,  9.  110)  providing  for  an 
additional  Judge  for  the  Second  Judicial  dr- 
cnit,  which  embraces  Missladppi  ooimty. 
Tbe  act  piovldeB  that  the  circuit  courts  of 
that  district  sbaU  be  divided  Into  two  dlvl- 
Btoos.  .to  be  known  aa  the  first  and  second 
divlstons,  and  It  provides  for  quarterly  terms 
of  court  to  be  hsM  in  each  county,  the  dlvl- 
stons  to  alternate.  The  act  forthv  provides 
that  tbe  clerk  of  eadi  of  said  oonrts  shall 
assign  all  civil  cases  to  the  first  division, 
and  all  criminal  casea  to  the  second  division, 
unless  "the  Judges  shall  dean  It  exliedlent 
to  divide  said  business  Into  other  than  dv- 
U  and  criminal  divisions,"  which  may  be 
diHib  by  writtoi  oTdesr  of  said  Judges.  Sec- 
tion 6  of  the  act  provides  that  "It  shaU  not 
be  revexBlble  wror  that  any  case  la  tried  in 


the  division  to  which  It  has  not  been  spedaK 
ly  assigned,  and  by  consent  of  parties,  any 
case  pending  In  any  county,  or  district  ther»- 
of,  may  be  tried  In  either  division  of  said 
court" 

It  Is  manifest  from  the  section  Just  quot- 
ed that  the'  Jurisdiction  of  the  court  does  not 
depend  upon  tbe  proper  assignment  of  a 
case  to  either  division.  Tbe  statute  express- 
ly dedares  that  it  shall  not  even  be  reversi- 
ble error— that  is,  that  It  shall  not  affect  the 
validity  of  the  proceedings,  even  on  a  direct 
attack  by  appeal — for  any  case  to  be  tried  in 
a  division  to  which  it  has  not  been  assigned. 
It  necessarily  follows  from  this  that  either 
division  of  the  court  has  jurisdiction.  How- 
ever, the  fact  that  a  case  Is  assigned  to  the 
wrong  division,  and  a  litigant  Is  misled 
thereby  to  his  prejudice,  might  be  sufficient 
ground  for  vacating  the  judgment  under  tbe 
statute,  which-  provides  that  a  Judgment  may 
be  vacated  after  the  lapse  of  the  term  "for 
unavoidable  casualty  or  misfortune  prev^t- 
Ing  the  party  from  appearing  or  defending." 
Klrbys  Digest,  |  4431. 

[t]  The  next  question,  therefore,  that  aris- 
es la  whether  or  not  appellees,  or  their  at- 
torney, were  misled  to  their  prejudice  by 
reason  of  the  case  being  docketed  in  the 
wrong  division.  The  record  shows  that  nu- 
merous dvil  cases  were  tried  at  that  term 
of  the  court  which  was  the  regular  term  of 
the  second,  or  criminal,  division.  The  com- 
plaint was  heard  upon  oral  and  record  tes- 
timony, which  has  been  properly  preserved 
and  brought  before  us  by  bill  of  exceptions. 
The  lection  was  commenced  and  the  sum- 
mons served  on  appellee  August  6, 1911,  and 
the  next  term  began  on  the  5th  day  of  Octo- 
ber. Appellees,  before  tbe  court  convened, 
employed  one  of  the  regular  practidng  at- 
torneys at  Blythevllle  to  represent  them  In 
the  case.  He  ia  the  attorney  who  filed  this 
complaint  to  set  aside  the  judgment,  and  he 
testified  in  support  of  the  complaint  He 
states  in  his  testimony  that  he  was  present 
In  court  when  the  docket  was  called  over  by 
the  court  and  heard  a  case  called  that  at- 
tracted his  attention  by  his  dtents,  Bond  ft 
Osborne,  being  named  as  defendants;  that 
he  asked  tbe  court  to  repeat  the  call  of  the 
case,  and  that  this  was  done,  the  case  being 
called  as  Black  Mercantile  Oompany  v.  Bond 
ft  Osborne,  and  he  was  asked  If  he  repre- 
sraited  the  defendants  In  that  case;  tbat  he 
stated  to  the  court  that  he  was  oniAoyed  1^ 
Mr,  Bond  to  represent  them  in  an  action  in- 
stituted against  them  by  some  Jewelry  com- 
pany* but  that  he  did  not  suppose  tl^t  was 
the  case^  as  there  was  a  Black  Mercantile 
Ck>mpany  located  at  Blytherllle;  that  the 
court  then  a^ed  him  to  look  into  it  and  as- 
certain wliether  or  not  he  represented  ai^ 
pellees  in  tlie  case  tlien  called.  He  testified 
that  he  was  not  present  when  the  Judgment 
by  default  was  taken,  and  did  not  know  that 
Judgmoit  had  been  taken  nntU  after  tbe 
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lapfle  ot  \h6  term  and  execution  was  lasDed. 
We  are  of  tlie  opinion  tbat  tbe  circtumtanc- 
«s  were  not  sufficient  to  cause  the  attorney 
for  aKKlleee  to  be  misled  by  the  erroneous 
docketing  of  the  case;  that  be  had  sufficient 
notice  to  put  him  npon  Inquiry;  and  tbat 
his  client,  the  appellees,  are  barred  by  his 
failure  to  file  an  answer  In  the  case.  Nor 
was  the  fact  that  the  case  was  Improperly 
docketed  as  "Black  Mercantile  Company" 
against  appellees  suffldent  to  mislead  ap- 
Itellees  or  their  attorney  to  their  i«e]udice, 
or  to  prevent  them  from  m^^lf^ng  «  defense  In 
due  season.  It  appears  from  tbe  proof  that 
this  was  tbe  only  action  pending  against  ap- 
pellees. Tbey  onifloyed  the  attorney  to  at- 
tend  to  this  particular  case,  and  are  bound 
by  any  nq;Ug«it  act  of  bis  In  failing  to  ap- 
pear and  make  defoise.  There  is  no  testi- 
mony indlcattng  fraud  in  procuring  tbe  Indg- 
ment,  nor  that  there  was  any  design  on  tbe 
part  of  the  appeUant,  m  Its  attorneys,  to 
pracUoe  deoeptlon,  either  npon  the  court,  or 
npon  appellees.  In  taking  Jn^ement  "Xbe 
Judgment  was  ottered  on  tbe  el^Uh  day  of 
the  term,  wlilcb  gave  appellees  abmidant 
time  to  prepare  their  defense.  Nei^lgeice 
on  tbe  part  of  one's  own  attorn^  Is  not  aof- 
fldent  to  Justly  setting  aside  a  Judgment 
Lawson  T.  Bettlson,  12  Ark.  401;  SctokIb 
T.  Hammett  Grocer  Co.,  66  Aik  183,  49  S. 
W.  820;  Comey  v.  Gomey,  97  Ark.  117,  IBS 
8.  W.  813. 

We  dlacoT«  nf^lng  In  tbe  record  tbat 
would  Justify  tlie  court  In  setting  aside  tiie 
Judgment  rendered  at  the  fimner  term;  there- 
fore the  judgment  la  zeversed,  and  tbe  cause 
Is  remanded,  with  dlrectlona  to  jimliHf  tbe 
oon^aint  of  appellees. 


ST.  LOUIS  SOUTHWESTERN  RT.  GO.  t. 

EVENS  et  sL 
(Supreme  Ck>Drt  of  Arkansas.   June  3,  1912.) 

1.  Daiuges   (S  91*)— Pdritive  Dahaoes— 
Gbodnds— Nboliobnce. 

Negligence  alone,  however  gross,  ifi  not 
sufficient  to  justify  an  infliction  of  punitive 
damages,  but  there  must  be  an  added  element 
of  intentional  wrong  or  cooscious  indifference 
to  the  consequences. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  193-201;  Dea  Dig.  |  91.*] 

2.  CABBIBBa  il  319*)— ACnOH  foe  PEBSOnAL 

Ikjubies— Failube  to  Heat  Station— Pu- 

niTivE  Damages. 

A  girl  e^ht  years  of  age  and  her  brother, 
less  than  three  years  tii  age,  were  taken  by 
their  mother  to  defendant's  station,  and,  find- 
ing 00  fire  in  the  waiting  room  as  the  law  re- 
gmres,  tbe  mother  requested  defendant's  agent 
to  bnlld  a  fire,  which  he  undertoolc  to  do,  but 
which  did  not  bum.  Httd,  in  an  action  for 
actual  and  punitive  damages  for  sickness  al- 
leged to  have  been  caused  by  defendant's  fail* 
ure  to  beat  Its  station,  that  it  was  not  so  ap- 
parent that  the  failure  to  make  tbe  fire  would 
or  might  necessarily  result  in  serious  injury 
from  exposure  to  the  temperature  therein  for 
tbe  half  hour  before  train  time  amounted  to 


winfolness  and  conscious  indifference  to  con- 
sequences from  which  malice  could  be  inferred 
so  as  to  warrant  a  recovery  of  punitive  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  {|  1840, 1842, 1844,  1845;  Dec.  Dig. 
i  319.*] 

Appeal  ftom  Glrcolt  Conr^  Onn  Oonn^; 
W.  J.  Driver,  Judge. 

Action  by  Lena  Evens  and  another  against 
the  St  Louis  Southwestern  Railway  Com- 
pany. Judgmoit  for  platntifb,  and  def^d- 
ant  appeals.  Reversed,  and  cause  dismissed. 

Lena  and  Arthur  Eveos,  minors,  brought 
suit  by  next  friend,  against  tbe  railway  com- 
pany, claiming  actual  and  exemplary  or  puni- 
tive damages  for  Injuries  resulting  from  sick- 
ness allied  to  have  been  caused  by  the  neg- 
ligent and  willful  failure  of  the  railroad 
company's  agents  to  make  a  Are  and  keep 
comfortably  warm  its  station  house  at  Hick- 
ory Ridge,  on  December  19,  1909,  when  snow 
was  on  the  ground,  and  while  they  were  at 
said  staUon  as  passengers.  Intending  to  take 
the  next  train  to  another  station  on  its  line. 
The  railroad  company  denied  any  n^llgence 
on  its  part  In  the  failure  to  make  the  Are 
and  such  willful  misconduct  on  the  part  of 
Its  agents  as  would  warrant  the  assessment 
of  exemplary  damages,  and  that  any  injury 
resulted  to  plaintiffs  because  of  the  failure 
of  defendant  to  make  the  fire.  The  causes 
were  consolidated  on  motion  and  tried  to- 
gether. 

The  facts  substantially  are:  That  Lena 
Evens,  aged  eight  years,  and  Arthur,  not  yet 
three  years  old,  were  taken  by  th^r  mother 
to  Hickory  Ridge  station  on  appellant's  line 
on  December  19,  1909,  for  the  purpose  of 
becoming  passengers  upon  Its  train  to  Fair 
Oalcs,  and  tickets  were  purchased  authoriz- 
ing their  transportation.  Snow  was  on  the 
ground  and  tbe  weather  was  cold,  and  Lena's 
feet  were  wet  upon  reaching  tbe  station 
from  walking  In  the  snow.  There  was  no  fire 
In  the  waiting  room  when  they  arrived, 
about  80  minutes  before  train  time,  nud 
their  mother  requested  the  agent  of  defend- 
ant to  build  a  fire.  The  agent  agreed  to  do 
so,  and  shortly  went  into  the  waiting  room, 
put  some  kindling  and  waste  and  coal  Into 
the  stove,  poured  oil  on  it  and  struck  a 
match  and  started  the  Are.  It  did  not  bum 
howev«,  and  later  their  mother  stated  she 
again  requested  that  a  fire  be  made,  but  tbe 
evidence  Is  conflicting  upon  this  point  None 
was  made,  and  she  and  tbe  children  were 
taken  by  the4r  cousin,  Lee  Barnett,  an  18 
year  old  boy,  who  brought  them  to  the  sta- 
tion carrying  Arthur  In  his  arms,  to  tile 
boarding  house  of  Mrs.  Clark,  across  the 
street,  where  there  was  a  comfortable  fire, 
and  diey  remained  comfortable  until  the 
train  arrived.  Lena  had  been  sick,  having 
chills,  before  that  day,  and  had  a  ehUl  that 
day,  and  a  wedc  or  so  later  derdoped  a 
case  of  pneumonia.   Arthur  bad  some  trou- 
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Ue  with  hU  tluoat,  from  which  loss  of  voice 
molted.  The  physleiana  teetlfied,  however, 
tbat  be  had  steaosls  of  the  throat  which  was 
caaaed  by  diphtheria,  a  germ  disease,  and 
oonlA  not  have  been  occasioned  by  cold  and 
eipoaure.  They  went  from  Hickory  Ridge 
to  Fair  Oaks  on  the  train,  whoe  they  took 
tlie  Iron  Mountain  train  for  Hamlin,  from 
which  station  they  walked  about  two  miles 
to  La  AngnlUe  Spur,  betog  unable  to  get  a 
conveyance,  and  it  being  a  flag  station.  Ar- 
thur was  carried  by  Q.  A.  Neal,  and  Lena 
walked.  The  snow  was  on  the  ground  and 
the  day  cold.  Mr.  Neal  said  they  stayed 
at  his  house  during  Christmas,  and  tbat 
Lena  had  recovered  from  her  sickness  before 
they  left  without  the  service  of  a  physician, 
and  that  there  was  no  complaining  from  Ar- 
thur, but  that  he  was  taken  sick,  and  he 
thought  he  had  a  case  of  diphtheria  after 
they  left  bis  house.  The  plaintiff  licna  had 
been  having  chills  all  fall.  They  drove  in 
a  wagon  from  La  AnguUle  to  his  house. 

The  court  instructed  the  Jury,  giving  three 
forms  of  verdicts  in  each  of  the  cases,  in 
one  case  as  follows : 

"We,  the  Jury,  find  for  the  plaintiff,  Ar- 
thur Evens,  and  fix  his  damages  at  $ — ■  . 

 ,  Toremau." 

"We,  the  jury,  find  for  the  plaintiff,  Ar- 
thur Evens,  for  punltlTe  damages,  in  the 
sum  of  $ — •  .   ,  Foreman." 

"We  the  Jury,  find  for  the  defendant  as 
to  the  suit  of  plaintiff,  Arthur  Evena 
 ,  Foreman." 

The  Jury  returned  a  verdict  for  Arthur 
Evens  for  punitive  damages  only  for  $250; 
the  form  submitted  by  the  court  being  signed 
by  the  foreman,  and  tor  Lena  E>vens  for 
punitive  damages  in  the  sum  of  $250  like- 
wise. From  the  JadgmmtB  Uie  railroad  com- 
pany appealed. 

Sam  H.  West,  of  St  Louis,  Mo.,  and  J. 
O.  Hawtbonw,  oC  Joieiboro,  ftw  appellant 
Gha&  B.  BAUnaoB,  ctf  Wynne,  for  aiveUees. 

KIBBX.  Jl.  (after  stating  the  facts  as 
above).  It  la  contended  tbat  th^  ia  no  tes- 
timony authorizing  the  assessment  of  exem- 
plary damages  in  either  case,  and  that  exem- 
plary damages  cannot  be  assessed  except  in 
cases  where  actual  damages  are  shown  to 
have  resulted  from  the  Injury  complained 
of.  Our  court  has  not  determined  whether 
exemplary  damages  can  be  recovered  except 
as  an  inddeut  to  a  claim  or  Judgment  for 
actual  damages,  altliough  It  was  said  In  Rail- 
way T.  Pickett  70  Ark.  228,  67  S.  W.  871: 
"Now  the  gmraal  rule  is  that  a  separate  and 
Independent  action  cannot  be  maintained  for 
exemplary  or  imnitive  damages,  but  such 
damages  are  received,  if  at  all,  as  an  Incident 
to  the  claim  and  Judgment  for  actual  dam- 
ages." But  the  facts  of  that  case  did  not 
make  it  necessary  to  determine  the  question. 
Neither  do  m  lesud  it  necwary  to  decide 
It  hew 


[1]  In  Railway  t.  Dysart  89  Ark.  SOI,  U6 
S.  W.  224,  the  court  said:  "There  Is  much 
contrariety  of  opinion  among  the  authori- 
ties as  to  what  is  essential  tn  order  to  Jus- 
tify an  Infliction  of  pnnitlTe  or  exemplary 
dams^,  but  this  court  Is  flrmly  committed 
to  the  doctrine  tbat  n^ligenoe  alone,  how- 
ever  gross,  Is  not  sufficient,  and  that  thoe 
must  be  an  added  element  of  Intentional 
wrong,  or,  what  is  Ua  equivalent  consdous 
Indifference  in  the  face  of  discovered  peril, 
from  which  malice  may  be  inferred.  Rail- 
way V.  Hall.  63  Ark.  7  [13  S.  W.  X88] ;  RaU- 
way  T.  Stroude,  77  Ark.  109  [91  S.  W.  18, 
113  Am.  St.  R^.  130] ;  Railway  t.  Stamps, 
84  Ark.  241  [104  S.  W.  1114].  •  •  •  In 
other  words,  to  superadd  this  elemoit  of 
damages  by  way  of  punishment  it  must  ap- 
pear tliat  the  negligent  party  knew,  or  had 
reason  to  believe,  that  his  act  of  negligence 
was  about  to  inflict  Injury,  and  that  he  con- 
tinned  in  his  course  with  a  conscious  Indif- 
fer^ce  to  the  consequences,  from  which 
malice  wlU  be  inferred."  As  said  In  Railway 
T.  Bfyzell,  87  Ark.  127,  112  S.  W.  204:  '<The 
court  fftils  to  find  'that  element  of  wlllful- 
nese  and  conscious  indifference  to  con»e- 
qnences  from  which  malice  may  be  inferred, 
which  is  a  necessary  h&sia  to  sustain  an 
action  for  punitive  damages.' "  Railway  t. 
Hall,  58  Ark.  7,  13  S.  W.  138. 

[2]  In  this  case  It  was  shown  that  there 
was  a  fire  in  the  station  in  the  room  to 
which  the  agent  had  access,  and  that  he 
readily  agreed  to  build  a  fire  in  the  stove  in 
the  waiting  room  when  requested  to  do  so  by 
the  mother  of  tlie  plaintiffs  and  Immediately 
set  about  doing  It  Hla  effort  was  unsuccess- 
ful,  and  It  is  not  clear  whether  he  was  noti- 
fied thereafter  and  again  requested  to  build 
a  fire,  although  the  mother  stated  that  she 
asked  the  second  time  and  complained  after- 
wards that  there  was  no  fire  in  the  waiting 
room.  The  day  was  cold,  and  the  waiting 
room  should  have  been  kept  comfortably 
heated,  as  the  law  requires,  but  it  was  not 
BO  apparent  that  the  failure  to  make  the 
fire  as  requested  would,  or  might  necessarily 
result  in  such  serious  injury  to  the  children 
from  exposure  to  the  temperature  therein 
for  the  short  time  before  the  train's  arrival 
tbat  the  conduct  shown  on  the  agent's  part 
amounted  to  such  willfulness  and  conscious 
indifference  to  consequenoes  from  wMch  mal- 
ice could  we  Inferred,  and  for  that  reason 
the  case  did  not  call  for  or  warrant  the  as- 
sessment of  exemplary  damages.  Railway 
V.  Stroude;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Stamps,  84  Ark.  249,  104  S.  W.  1114 ;  RaU- 
way  V.  Mlzell,  supra ;  Railway  v.  Qoemer, 
80  Ark.  160,  06  S.  W.  1007,  7  L.  R.  A.  (N.  S.) 
97,  10  Ann.  Oas.  273. 

The  conduct  of  the  agent  did  not  amount 
to  more  than  gross  negligence,  and,  although 
appellant  was  criminally  liable  for  the  viola- 
tion of  the  statute  requiring  waiting  rooms 
at  the  stations  of  railroads  to  be  kept  com- 
fortably heated  at  all  proper  tUnes  and  sea- 
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sons,  It  cannot  be  held  to  the  payment  of  ex- 
emplary damages  for  tbe  said  gross  negli- 
goice  of  its  absent  imder  onr  dedstons,  and 
tbe  drcnmatances  of  tbls  case. 

The  jnry  found,  iq^n  propw  InstructlonB, 
that  no  ACtoal  damages  were  sostalned,  and, 
tbls  court  baring  determined  that  tbe  proof 
does  not  support  a  verdict  for  exemplary 
damages,  tbe  Ju^ment  la  rerersed,  and  tbe 
cause  dismissed. 


WHAUBN  T.  B.  A.  STEVENS  CO. 
(Sapreme  Court  of  Arkansas.  May  27, 1912.) 

1.  Affeai,  and  Ebbob  (i  1196*>— FOBUB  Db- 
cisioN— Law  OB*  Case. 

Where  the  coart,  on  platntiSf  b  former  ap- 
peal in  an  action  to  recover  possession  of  two 
pool  tables  sold  to  defendant,  held,  upon  the 
pleadings  and  proof,  that  plaintiff  was  entitled 
to  judgment  for  possession  of  the  pool  table 
first  sold  to  defendant,  and  on  the  second  trial 
the  proof  as  to  that  pool  table  was  the  same, 
a  directed  verdict  for  plaintiff  was  proper. 

[Ed.  Note.— For  other  case^  see  Appeal  and 
Ewor,  Cent  Dig.  SS  4661-4^;  Dec  Dig.  § 
1195.*] 

2.  APPEAL  Aim  IteBOB  <i  119S*)  —  SOBBB- 

SUEKT  Appeal  —  Questions  Goncludbd  — 
IXTENT  OP  RECOVEBT. 

Where  the  court,  on  a  former  appeal  by 
plaintiff  in  an  action  for  the  possession  of  two 
pool  tables  sold  to  defendant,  credited  the 
amount  paid  by  defendant  to  be  recouped  by 
way  of  damages  on  the  price  of  the  last  table, 
on  the  groood  tbat  the  contract  for  each  table 
was  separate,  and  that  damages  arising  under 
one  contract  could  not  be  recouped  or  made  a 
subject  of  counterclaim  or  set-off  against  tbe 
price  of  the  table  purchased  by  tbe  other  con- 
tract, a  ruling  on  a  second  trial,  upon  verdict 
for  plaintiff,  with  a  credit  for  cash  paid  on  the 
second  table  to  be  credited  on  tbe  nnpaid  price 
of  that  table,  was  correct,  under  the  former 
decision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4661-4666;  Dee.  Dig.  8 
1195.^1 

Appeal  from  Circuit  Court,  Lawrence 
County:  R.  E.  Jeffery,  Judge. 

Action  by  the  B.  A.  Stevens  Company 
against  Pat  Whalen.  Judgment  for  plain- 
tiff, with  a  credit  In  favor  of  defendant,  and 
defendant  appeals  Affirmed. 

J.  N.  Beakley  and  W.  E.  Beloate,  both  of 
Walnut  Bldge,  for  appellant  W.  P.  Smith 
and  O.  C.  Blackford,  both  of  Walnut  Bidge, 

for  appellee. 


MCCULLOCH,  C.  J.  [1]  The  facts  of  this 
case  are  fnlly  stated  In  tbe  opinion  of  this 
court  on  a  former  appeal.  95  Ark.  48S,  129 
S.  W.  1081.  Tbe  Judgment  was  reversed, 
and  tbe  cause  remanded  for  a  new  trial. 
The  action  was  to  recover  possession  of  two 
pool  tables  and  paraphernalia,  which  plain- 
tiff had  sold  to  the  defendant  under  sepa- 
rate contracts,  and  separate  mortgages  were 
executed  by  the  latter  to  plaintiff  to  secure 
tbe  purchase  price.  We  held  that  upon  the 
pleadings  and  proof  the  plaintiff  was  enti* 
tied  to  Judgment  for  possession  of  the  first 
pool  table  sold  to  defendant  On  the  second 
trial,  the  state  of  the  proof  with  respect  to 
tbe  facts  as  to  that  pool  table  and  the  para- 
phernalia connected  with  It  being  the  same, 
tbe  court  directed  tbe  jury  to  return  a  ver- 
dict in  favor  of  the  plaintiff.  This  mm  cor- 
rect 

[2]  As  to  tbe  other  pool  table  and  para- 
phernalia, the  court  submitted  to  the  ju- 
ry the  question  whether  or  not  defendant 
has  offered  to  rescind  the  contract  and  re- 
turn the  property  within  a  reasonable  time 
after  discovering  Its  defective  condition. 
Tbe  jury  found  In  favor  of  the  plaintiff  as  to 
the  second  table,  and  also  found  that  defend- 
ant was  entitled  to  a  credit  of  $83.70  for 
cash  paid  on  the  table  and  tbe  amount  of 
expenses,  etc.,  to  which  the  defendant  was 
entitled  as  damages.  The  court  credited  this 
amount  on  tbe  unpaid  balance  of  the  pur- 
chase price  of  tbe  second  table.  The  defend- 
ant moved  the  court  to  credit  the  amount  on 
the  price  of  tbe  first  table,  and  assigns  as 
error  tbe  ruling  of  tbe  court  In  overruling 
that  motion.  According  to  the  opinion  of 
tbls  court  on  the  former  trial,  which  is,  of 
course,  tbe  law  of  tbe  case,  the  amount  to  be 
reconp«d  by  way  of  damages  must  necessari- 
ly be  credited  on  tbe  price  of  the  last  table, 
as  we  held  tliat  they  were  separate  con- 
tracts, and  tliat  damages  arising  under  one 
contract  could  not  be  recouped  or  made  tbe 
subject  of  a  cotinterclalm  or  set-off  against 
the  price  of  the  table  purchased  under  tbe 
other  contract  We  are  of  the  opinion  that 
the  trial  court  In  its  rulings  followed  the 
decision  of  this  court  in  the  former  opinion, 
and  that  the  judgment  wbb  correct 

Affirmed. 
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SWIFT  r.  EBWIN  et  aL 
^Snprane  Court  of  ArkanMi.   Jnna  8,  1912.) 

L  PLEADine  (t  4^i6*)— Waitkb  of  Buob. 

Ajqt  error  In  flustaininc  a  motion  to  make 
1  complaint  more  specific  la  waived  Iv  filing 
tn  amended  complaint. 

[Ed.  Note.— For  other  casei,  aee  Pleading, 
CenL  IMS.  H  1425-1427;  Dec.  Dig.  {  426.*] 

2.  PuADuro  (I  S12*)— Exhibits— BmoT. 

In  a  suit  m  diancery,  exfalblta  on  which 
the  action  ia  foonded  will  control  aTerments 
of  the  complaint. 

[Ed.  Note. — For  other  caaes,  see  Fleadiog.' 
CenL  Di^.  |B  943,  946,  948;  Dec,  Dig.  |  312.*] 

3.  Bbokebs  (S  14*)— Bbai.  Ebtatb  Bbokxbb— 
authobitt  to  sell— scope. 

Antfaorib  to  a  real  eatata  broker  to  aell 
Unda  at  a  fixed  price  on  certain  tenna  does 
not  authorize  him  to  an  option  to  par- 
cbase  the  land. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  |  13;  Dec.  Dig.  {  14.*] 

i.  Bboksbb  (i  14*)— Real  Estate  Bbobxbb 
—Scope  or  AuTHonTT. 

An  agent  authorised  to  sell  real  estate  is 
a  special  agent,  and  persons  dealing  with  bin) 
are  chargeable  with'  notice  of  the  limitation  of 
his  power. 

[Ed.  Note.— For  other  caaes,  see  Brokers, 
Cent  Dig.  I  18;  Dec.  Dig.  |  14.*] 

5l  PbIHCIPAL  AITD  AOCITT  (I  103*)— AOENT'a 

Contract  to  Conve^— Paoor  Required. 
In  a  aidt  to  enforce  specific  performance 
of  an  agent's  contract  to  convey,  it  mast  ap- 
pear tliat  the  authori^  conferred  upon  the 
agent  waa  atricUr  porsaed,  anieaa  the  contract 
M  made  was  snbseqoentlr  ratified  by  the  prin- 
dpaL 

[Ed.  Note.— For  other  caaea,  aee  Principal 
and  Agent,  Cent  Dift.  U  27&-29S.  S63-369, 
367:  Dec  Dig.  I  103.*] 
&  Vexdob  ahd  Pubctaseb  (I  18*)— **0f- 

tlOH." 

An  *'option"  to  purchase  land  Is  not  a 
cratract  for  a  sale,  but  merely  an  offer  by  one 
to  seQ  within  a  limited  time,  and  a  right  ac- 
qnired  by  the  other  to  accept  or  reject  such 
offer  within  tliat  time. 

[Ed.  Note.— For  otlier  cases,  see  Vendor  and 
PiudiaaeT,  Cent  Dig.  f  28;  Dec.  Dig.  i  18.* 
For  oUtw  definitiona,  aee  Worda  and  Phraa- 
nL     pp.  9000-0002;  toL  a  P-  7739.] 

^ipeftl  fnnn  IfiUer  Gbanoery  Court;  Jaa. 
D.  Sbmrer,  ctumo^or. 

Action  1^  J.  B.  Swift  against  J.  Bl  Drwln 
and  anotlw.  Jadgment  <ii«imi«Mriiig  tbe  com- 
plaint, and  plaintiff  appeals.  Affirmed. 

D.  L,  King,  of  Lewisrille,  for  appellant. 
Webber  &  Webber,  of  Texarkana,  for  appel- 
lees. 

FBAUENTHAU  J.  [1]  This  was  a  suit 
brooght  by  P.  B.  Swift,  the  plaintiff  below, 
tat  tbe  qwdfle  performance  of  an  alleged 
contract  made  by  tlie  agent  of  tbe  def^danta 
to  adl  and  conTey  to  him  outain  luids  sit- 
uated in  Mlllo:  county.  In  liia  original  com- 
plaint he  alleged  that  the  defoidBnts  were 
noDxealdents  of  tbe  state  and.  tliron^  tiielr 
agtatt,  resident  of  this  state,  had  entered  in- 
to a  written  contract  by  which  th^  had  sold 
the  land  to  Urn,  and  tibds  contract  was  made 
an  exhibit  to  tlM  comidaint  Tliereopon  the 


defendants  entered  fhelr  appearance  and 
moved  tbe  oonrt  to  reqnire  the  plaintiff  to 
make  his  complaint  more  spectflc  by  stating 
what  authority  the  alleged  agent  had  to  en- 
ter Into  the  alleged  contract  of  sale,  and  in 
what  manner  such  anthoritr  was  obtained 
and  the  ertent  thereof  and,  if  in  wriUng,  to 
ezhil>it  the  same  with  his  complaint  This 
motion  was  sustained  over  tbe  plaintiff's  ob- 
jection. Hiereupon  the  plaintiff,  without 
resting  upon  the  original  complaint,  filed  an 
amended  complaint  It  is  contended  by  coun- 
sel for  tbe  plaintiff  that  the  court  erred  In 
sustaining  this  motion  to  make  bis  original 
complaint  more  specific;  but  if  any  error 
was  committed  by  this  ruling  it  baa  been  waiv- 
ed by  the  plaintiff  by  bis  failure  to  rest  up- 
on bis  original  complaint  and  by  filing  an 
amended  complaint. 

In  bis  amended  complaint  tbe  plaintiff  al- 
leged that  the  defendants  were  nonresidents 
of  the  state  and  the  owners  of  the  land  In- 
volved in  tills  suit;  that  in  February,  1010, 
they  appointed  one  A.  H.  Hamlter  as  their 
agent  to  sell  said  lands;  that  this  appoint- 
ment of  and  authority  to  the  agent  to  sell 
said  lands  was  given  by  letters,  which  were 
made  exhibits  to  the  amended  complaint; 
that  said  Hamlter,  as  such  agent  offered  to 
sell  said  lands  to  tbe  plaintiff  at  a  stipulated 
price  and  terms,  and  after  the  plaintiff  bad 
seen  his  authority,  as  contained  in  said  let- 
tors,  he  paid  to  said  Hamlter,  as  such  agent, 
the  sum  of  $S00  for  a  00-day  option  to  pur- 
chase  said  lands.  It  was  allied  tliat  the  op- 
tion was  in  writing  and  executed  on  October 
17,  1810,  by  said  agent  end  &  copy  thereof 
was  attached  to  the  amended  complaint  as 
an  exhibit  It  was  further  alleged  that  on 
October  25,  1^10,  tbe  defendants,  for  the  pur- 
pose of  defeating  and  defrauding  the  plaintiff 
out  of  his  rights  to  these  lands,  conveyed  the 
same  to  one  Mary  M.  Erwin,  who  later,  wl{h 
the  fraudulent  purpose  to  defraud  the  plain- 
tiff, conveyed  same  by  deed  to  David  L. 
Adams.  He  asked  tiiat  said  Adams  be  made 
a  party  to  the  suit;  that  the  deeds  executed 
to  the  above-named  grantees  be  canceled  for 
fraud,  and  that  tbe  defendants  be  required 
to  specifically  perform  the  contract  of  sale 
made  to  him;  and,  in  ev«it  said  Adams  was 
an  innocent  purchaser  of  said  lands,  that  the 
plaintiff  have  judgmoit  against  the  defend- 
anta  ft>r  the  damages  sustained  by  Urn  by 
the  breach  of  said  contract  To  this  amend- 
ed complaint  the  defendants  interposal  a  de- 
murrw,  upon  tlie  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  caose  of  ac- 
tion. The  court  sustained  this  demurrer; 
and,  the  plaintiff  refusing  to  plead  further, 
the  complaint  was  dismissed  for  the  want  of 
equity. 

t2]  The  letters  appointing  said  Hamlter  as 
defendantt*  agmt  to  make  sate  of  said  lands 
and  the  authori^  given  to  blm  tiiereln,  as 
well  as  the  contract  entered  into  by  said 
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Hamlter,  ai  sncb  aUeged  agent,  wltb  the 
I^intur  for  the  alleged  sale  of  aald  lands  to 
the  plaintiff,  are  the  basis  npon  wUdi  tbla 
actl<m  Is  tDtmded.  These  were  made  exhibits 
to  tbe  arnuded  complain^  and  tbeteby  be- 
came a  part  thereof,  and  must  cmtiol  the  al- 
leKations  of  the  amended  oomcdalnt.  In  a 
suit  In  chancery  the  exhibits,  wUcb.  are  the 
foundation  of  the  action,  wlU  control  the 
aTetmoitB  of  the  complaint  Buvers  t.  Ban- 
cum.  33  Ark.  722;  Am.  F.  Land  &  Mortg.  Co. 
T.  McManos,  68  Ark.  283,  68  S.  W.  2S0;  Gas- 
ort  ft  McGehee  Oo.  t.  Dnnbar,  81  Ark.  400, 
121  S.  W.  270;  Koons  t.  Markle,  04  Ark.  672, 
127  S.  W.  958.  From  these  letters  it  appears 
that  the  defaidants  placed  these  lands  with 
said  Hamlter  to  aeU  at  a  stLj^ted  price 
and  upon  stipulated  terms.  The  letters  were 
wrlttoi  In  Febmary  and  BlanA,  1910.  and  in 
them  the  defaidants  stated  that  they  prefer- 
red to  sell  daring  that  spring;  but  no  definite 
time  was  named  in  which  the  sale  ahoold  be 
made.  The  terms  of  the  sale  were  that  the 
lands  should  be  sold  at  the  price  of  $25,000, 
of  which  ¥5,000  was  to  be  paid  In  cash,  and 
the  balance  In  three  equal  annual  Install- 
ments bearing  6  -pez  cent,  intereet  from  the 
date  of  sale,  with  a  vendor's  Hen  retained  up- 
on the  lands.  The  contract  executed  by  said 
Hamlter  to  the  plaintiff  was  signed  by  him, 
and  after  his  signature  were  added  words  of 
agency  for  defKidants.  In  this  contract  he 
acknowledged  receipt  of  $500  as  paid  for  an 
option  for  90  days  to  purchase  said  lands, 
and  therein  stated  that,  if  the  plaintiff  de- 
sired to  purchase  said  lands  at  the  expira- 
tion of  90  days,  he  might  do  so  at  a  speclfled 
price  and  upon  specified  terms,  which  con- 
formed to  the  price  and  terms  named  in  said 
letters  written  by  defendant  to  said  Hamlter. 
In  said  contract  it  Is  farther  provided :  "If 
said  P.  B.  Swift  decides  that  be  does  not 
want  to  purchase  said  lands  upon  the  above- 
m'»itloned  terms  at  the  expiration  of  said  90 
days,  he  forfeits  the  said  $600  paid  to  me  on 
this  date  as  above  mentioned,  and  he  will 
not  be  held  liable  for  any  other  sum  of  mon- 
ey in  this  matter.  It  Is  understood  and 
agreed  that  If  the  said  P.  B.  Swift  buys  the 
said  lands  on  the  above-mentioned  terms  and 
price,  ttiat  the  said  payment  of  $000  will  be 
taken  as  a  part  of  the  first  payment  of  $5,- 
000,  and  Swift  will  pay  $4,600  and  the  same 
will  be  accented  as  first  payment,  as  afore- 
said." 

It  is  urged  by  counsel  for  defendants  that 
the  alleged  contract  was  not  binding  upon 
the  defendants  because,  (1)  it  was  not  ex- 
ecuted in  the  name  of  the  defendants  as 
princiiial,  but  by  the  said  Hamlter  personal- 
ly and  that  the  added  words  of  agency  were 
only  descriptive  in  their  nature;  (2)  that 
said  Hamiter  was  only  appt^ted  and  em- 
ployed to  Ihid  a  purchaser  for  said  lands, 
and  was  not  onpowered  to  make  a  contract 
of  sale  thereof;  and  0)  because  said  Ha* 
miter  did  not  sell  said  lands  to  plaintiff. 


but  only  gave  him  an  option  to  purchase 
same,  which  be  waa  not  anUmrized  or 
powered  to  do.  For  these  reasons,  they  con- 
tend that  Oie  rulii^  Ote  coiurt  in  sus- 
taining the  demurrer  to  flu  amended  com- 
Idalnt  should  be  sustained  here.  We  an 
of  the  opinion  that  counsel  are  correct  in 
this  contMtion.  In  tiie  view  we  have  taken 
of  this  case,  we  think  that  it  la  only  nec- 
essary to  note  and  pass  upon  the  third  and 
last  ground  above  mentioned— why,  aocord- 
.Ing  to  the  allegations  of  the  complaint,  tbe 
dtf  aidants  were  not  bound  by  the  allied  con- 
tract of  sale  for  the  ^edfle  perfbraiance  of 
wbicb  this  suit  is  bronght 

[t-l]  The  sole  authority  alleged  to  have 
been  ^voi  by  the  defoidanta  to  said  Bamit- 
er  to  make  the  sale  of  said  lands  Is  otm- 
talned  in  the  letters,  which  are  made  a 
part  of  the  complaint  by  being  attached  as 
exhibits  thereto.  The  provlslonB  of  these 
letters  control  any  allegation  that  was  made 
or  could  have  beoi  made  in  tbe  amibnded 
complaint,  relative  to  t^e  anOwrlty  which 
waa  given  by  the  defendants  to  said  Hamit- 
OT.  By  the  terms  of  these  letters,  Hamiter 
was  employed  as  a  real  estate  agent,  and 
he  was  only  authorized,  at  most,  to  sell  the 
lands  at  a  certain  price  and  npon  certain 
terms,  and  he  was  not  authorised  to  give 
an  option  to  purchase  same.  It  is  well  set* 
tied,  we  think,  that  an  agent  authorlKed  to 
nal  estate  is  a  special  scent  acting  un- 
der a  limited  power.  He  is  not  a  general 
agent,  and  can  only  have  tiie  power  to  do 
those  acts  spe<dflcally  named  in  iris  contract 
of  agency.  He  must  follow  the  Instructions 
given  him,  and  cannot  bind  his  principal 
by  any  act  or  contract  done  or  made  with- 
out the  scope  of  the  limited  power  confided 
to  him.  Those  who  deal  with  him  must 
take  notice  at  the  OEtent  of  Us  authority, 
and  of  tlie  fact  that  he  is  not  a  guersl 
agent  They  are  bound  by  tbe  limits  of 
the  autborl^  named  In  the  contract  em- 
plt^ing  and  giving  authority  to  the  ag^t. 
If  the  agent  exceeds  or  deviates  from  the 
authority  thus  glvoi  blm^  tiiose  dealing 
with  bim  cannot  hold  tbe  x»inclpal  bound 
thereby,  unless  tbe  contract  made  by  the 
agent  is  subsequently  ratified  by  tbe  princi- 
pal The  rule  is  that  a  poww  to  sell  real 
estate  must  be  strictly  followed;  and  fJu 
principal  cannot  be  boimd  by  a  contrad 
made  by  such  an  agmt  which  is  not  exinev- 
ly  sntborlsed.  The  agsat  can  only  bind 
the  principal  by  a  contract  onbodying  the 
terms  and  oondltl(ms  authorised  tbe  prin- 
cipal. Story  on  Agency,  126;  1  A  ft  iL  Bhic. 
lAw,  1010;  Halsey  t.  Montetro,  82  Ta.  S81, 
24  B.  B.  268 ;  Dyer  T.  Dufflly,  88  W.  Ta.  148, 
198.E.640,24Ii.R.A.S38.  It  Is  there- 
fore wdl  settled  tiuit  In  a  soU  for  spedfle 
performance  of  a  contract  for  tbe  sale  ot 
real  estate  entered  Into  by  an  nggat  of  the 
vendor.  It  must  amear  that  tbe  authority 
otmfttrred  upon  the  agoit  was  sttlotly  pur- 
sued, unless  the  contract  so  made  was  sub- 
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■eqneartly  ntlfled  the  ivlne^l.  De  S(A- 
lur  HanMome,  158  U.  8.  216,  IS  Snpi  Ot 
816,  38  L.  USA  9S6;  Hotbrook  t.  McOarthy, 
61  GaL  216;  Nat  Axmor  Oo.  Bnmer,  IB 
X.  3.  Eq.  881;  Taylor  t.  WUte,  44  Iowa, 
S9S;  DftTton  T.  Boford,  18  MtniL  126  (Oil. 
Ul);  Rnndle  V.  Cottliig,  18  Oolo.  887,  82 
PaCL  9M;  Staten  t.  Hammer,  121  Iowa,  489, 
06  N.  W.  964.  in  addltbm  to  tbls.  It  la  al- 
teged  in  the  anouled  complaint  that  the 
plalntlfT,  before  entering  into  the  contract 
br  which  he  obtained  tbiB  optkm,  asked  tat 
uid  saw  the  letters  and  the  auUiocltjr  given 
tiierein  to  Handter,  and  therefore  had  ac- 
tual notloe  of  the  vomer  which  Hamiter, 
as  such  agent,  had  to  make  any  contract  rel- 
ttiTe  to  these  lands. 

[I]  Now,  an  option  Is  not  a  8al&  It  Is 
Bot  a  oontiact  by  whldi  one  agrees  to  s^ 
and  the  oOux  to  buy.  It  is  mily  an  offer 
by  one  to  sell  within  a  limited  time  and  a 
right  acquired  by  the  other  to  aco^  or 
reject  such  offer  within  such  time.  When 
tbls  prlTilege  Is  exercised  by  accsptance, 
thai,  and  not  nntll  then,  does  it  become  a 
ontiact  <tf  sale.  Instead  of  b^g  a  sale, 
an  optlcm  ucdndes  the  right  to  sell  during 
its  Utek  In  ttie  case  of  Black  r.  Maddoz, 
Ga.  167,  30  B.  B.  728.  an  option  is  de- 
fined to  be  "the  obligation  by  whidi  one 
binds  Wmaftif  to  sell  and  leaves  It  dlacre- 
tlcxmiy  with  the  other  party  to  buy,  •  •  • 
which  Is  simply  a  contract  by  which  the 
owner  of  property  ai^ees  with  another  per- 
son that  he  shall  have  tbe  right  to  buy 
the  property  at  a  Hxed  price  within  a 
tain  time."  See,  also,  Uts  t.  Ooosling,  93 
Ky.  185.  19  S.  W.  G27.  21  li.  B.  A.  127; 
Itogden  t.  WllBams,  144  N.  G.  192,  B6  8. 
B.  86B,  10  I*  B.  A.  (N.  8.)  867.  An  option 
Is  therefore  easily  dlstingnlshed  ffom  a 
omtract  to  sdl;  an  agent  who  is  only  em- 
powered to  sell  land  has  no  authority  to 
she  an  option  to  buy  the  land.  In  the  case 
of  iTes  T.  DaTenport.  8  Bill  (N.  T.)  873. 
It  was  hmA  tfaa^  as  the  power  sale  only 
authorises  an  absolute  sale,  a  .  contract 
which  leaves  It  to  the  option  of  the  vmdee 
whetbu  be  wfU  take  the  land  or  not  Is  not 
In  compliance  with  tbe  power  of  sale,  and 
la  thmCore  not  Undlng  upm  the  inlndpal. 
In  the  case  ot  Trogden  v.  Williams,  siyura, 
it  was  said:  "^le  gmeval  role  Is  tbat  a 
powsr  to  sell  real  estiite  mmt  be  strictly 
fidlowed.  In  order  to  bind  the  principal; 
and  this  applies  where  tbe  agent  attempts 
to  bind  the  principal  by  an  option  on  such 
real  estate.  If  such  right  Is  not  ezpnsSly 
0Ten  in  the  power  to  sell."  Bee,  also,  Vleld 
T.  Small,  17  Colo.  386.  30  Pac.  1084.  In 
tbe  case  of  TIbbs  v.  Zlrkle,  55  W.  Ta.  49. 
46  a  E.  701.  104  Am.  St  Rep.  977,  2  Ann. 
Caa.  4^  in  denyli^  tbe  rl^t  ot  spedBc 
pofwmanoe  of  an  alleged  contract  executed 
by  an  agoit  to  sell  land,  but  who  had  given 
to  the  complaining  party  an  option  only, 
the  court  said:  "We  cannot  bold  otherwise 


than  that  Zlrkle  exceeded  his  authority  un- 
der his  power  of  attorney  In  executing 
plaintiff's  option,  for  he  was  only  authorla- 
ed  to  make  a  salei  while  an  option  is  not  a 
sale,  althoui^  It  may  eventuate  In  a  sale. 
For  the  time  being,  it  prevents  a  sale,  and 
It  matters  not  what  the  event  thereof  may 
be;  and.  It  Zlrkle  had  authority  to  give  an 
option  for  three  months,  he  bad  the  right 
to  extend  such  option  for  three  yean,  and 
in  this  manner  he  might  Indefinitely  tie  up 
the  property  and  prevent,  Instead  ot  secur- 
ing, a  sale  thereof.  TUs  certainty  was  not 
had  In  view  by  the  landowners  when  they 
authorized  Zlrkle  to  make  a  sale  Cor  them. 
Those  dealing  with  Zlrkle  must  take  notice 
of  the  extent  of  Us  power." 

ActSordtng  to  the  allegations  of  the  ammd- 
ed  comidalnt,  as  controlled  by  the  ochiUta 
of  the  written  authority  given  to  the  agent 
by  the  defendants,  the  agent  Hamlttf,  view- 
ing the  matter  In  the  most  ftivorable  light 
to  the  plaintiff's  case,  had  only  the  power  to 
sell  the  land  within  a  reasonable  time  for  a 
specified  inioe  and  vpon  certain  twms.  This 
was  the  limit  of  bis  authority;  and  he  could 
make  no  contract  binding  upon  the  defend- 
ants different  from  the  instructions  contain- 
ed in  this  written  authority.  Under  tbe 
law.  tiie  plaintiff  was  affected  with  notice 
of  this  limited  power  of  the  agent,  and,  un- 
der the  allegations  of  the  complaint,  be  bad 
actual  notice  of  the  llndted  authority  given 
to  tbe  agent  Instead  of  selling  the  land, 
the  agent  «ecnted  a  contract,  by  which  he 
gave  to  the  plaintiff  the  option  or  privily 
only  to  boy.  By  this  contract  no  obligation 
rested  upon  the  i^aintlfl  to  buy  the  land; 
and  therefore  thwe  was  no  sale  of  the  land. 
The  agent  bad  no  authority  to  Und  the  de- 
fmdantB  1^  such  contract  It  foUom  that 
giving  to  the  allegations  of  the  amended 
comidaint  every  Inference  tbat  may  be  rea- 
smably  deOudUe  thwefrom,  the  plaintiff  is 
not  entitled  to  a  spedflc  parformance  of 
tUs  alleged  contract  set  out  In  tbe  amended 
complaint  The  tower  coort  committed  no 
ermr,  therefore,  in  sustaining  the  demorrer 
to  13ie  amended  cmnplaint 

The  decree  la  according y  sfflnned. 


HARMON  V.  FRtB. 
(Supreme  Court  of  Arkanaas.   May  27,  1912.) 

1.  DaUAOSS    (H   40,    23,  6*)-C0JIPBNSAT0ET 

Dauaoes— IjOss  or  Pkofits— Bbbach  or 

CONTRACT; 

Profits  to  be  recovenU>le  as  damages  for 

breach  of  contract  must  be  within  tbe  contem- 
plation of  the  parties  at  the  time  of  making 
tbe  contract,  must  grow  out  of  the  fM>Dtract  it- 
aelf,  and  be  tbe  direct  and  immediate  reanlt  of 
its  breach;  and  ancb  proflta  mnat  be  certain 
both  in  their  nature  and  in  respect  to  the  cause 
from  which  the;  proceed,  aad  most  not  be  re- 
mote or  apeculatlve. 

[EA.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  |i  72-88.  58.  62,  6;  Dec.  Dig.  || 
40,  23,  «.*J 
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2.  DA1UQX8    (1  23*)— OOUPEKflATOBT  DAH- 

AOEft—Loss  or  FBonra— Bbuoh  or  Coh- 

TBACT. 

Plaintiff  leased  a  boUding  and  motion  pic- 
tare  apparatus  for  tbe  exhibition  of  motion 
pictures  to  which  an  admission  fee  was  to  be 
charged,  and,  after  paying  a  part  of  the  first 
month  B  rent  and  talilne  posseesioti,  without 
his  leave  and  before  the  expiration  of  the 
month,  waa  dispossessed,  and  in  an  action  for 
damages  showed  profits  based  upon  the  daily 
receipts  and  expenditures  before  he  was  die- 
possessed.  Held,  that  profits  were  recoverable 
as  having  been  necessarilr  within  the  contsm- 
platioQ  of  the  parties. 

[Kd.  Note. — For  other  caqes,  see  Damages. 
Cent  Dig.  §{  68.  62;  Dec.  Dig.  |  23.*] 

3.  Laudlobd  and  Tenant  ({  180*)— Sum- 
ciENCT  or  BviDXNCB— Bbeach  Or  Con- 
tract. 

Evidence  in  an  action  for  damages  for  evic- 
tion from  leased  premises  held  sufiBctont  to  lop- 
port  a  verdict  of  |80  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  715-729;  Dec  Dig. 
i  180.*1 

4.  Appeal  and  Ebbob  (1  231*) — Grounds  of 
Review— Objections— Insteuotions. 

A  detect  in  an  instruction,  if  any,  as  to 
which  no  specific  objection  was  made,  is  not 
reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  1289,  1302;  Dec.  Dtg.  8 
231.*] 

Appeal  from  Circnlt  Court,  Polk  Oounty; 
Jeff  T.  Cowling,  Judge. 

Action  by  Edmoiid  F.  Frye  against  W.  P. 
Harmon.  Judgment  for  plalutitT,  and  de- 
fendant appeals.  Affirmed. 


Appellee  sued  appellant  for  damages  for 
being  evicted  from  a  certain  building,  and 
deprived  of  the  use  of  a  moving  picture  ma- 
cliljie,  which  be  claimed  to  tiave  rented  for 
the  purpose  of  operating  a  moving  picture 
show  in  the  city  of  Meua,  Ark.  It  was  al- 
leged: That  for  an  agreed  sum  of  $50  per 
month  he  rented  the  building  and  moving 
picture  outfit  situated  in  It  from  appellant  for 
the  purpose  of  giving  moving  picture  exhi- 
bitions, at  which  an  admission  fee  was  to  be 
charged  by  him  and  for  the  purpose  of  mak- 
ing a  profit  out  of  said  exhibitions,  which 
was  known  to  appelant  That  he  paid  $40 
of  the  $50  rent  due,  and  on  the  eighth  day 
after  he  had  rented  the  building  that  appel- 
lant, with  the  Intention  to  render  the  prem- 
ises useless  to  him  and  for  the  purpose  of 
Injuring  him  in  the  operation  of  it,  entered 
the  building  and  removed  the  lens  and  crank 
thereof  from  the  moving  picture  machine, 
without  which  it  was  Impossible  to  operate 
it,  and  without  his  leave,  and  before  the  ex- 
piration of  the  month,  entered  the  building 
and  placed  another  tenant  in  possession  of 
the  moving  picture  machine  and  all  parts 
thereof.  He  alleged,  fnrtha*,  that  he  had 
made  contracts  with  different  companies  for 
the  lease  of  films  for  operating  the  picture 
show  and  advertised  the  giving  of  exhibi- 
tions; that  he  was  deprived  of  the  use  of 
the  premises  for  a  period  of  20  days,  and  that 
the  profits  from  the  business  in  that  time 


wonld  have  atnonnted  to  $800;  that  be  was 
farther  damaged  by  the  leaae  ef  the  films 
$16,  and  for  advertising  $5.  In  all  $321,  for 
which  Judgment  was  prayed.'  D^endant  ad- 
mitted renting  tfm  premlaee  for  $60  per 
month,  with  some  other  consideration,  which 
be  alleged  waa  the  aasnmptlon  by  appellee  of 
a  debt  of  $30  doe  blm  by  one  Slgel  at  the  time, 
who  had  been  opoatliv  the  picture  show, 
denied  removing  the  lens  and  crank  from  the 
moving  picture  show  machine,  and  that  ap- 
pellee had  paid  him  $40  on  the  rent  and  ten- 
dered the  other  $10.  He  farther  alleged  that 
appellee  had  carried  away  without  his  con- 
sent the  books  and  file  records  of  all  reels 
that  had  been  used  In  the  operation  of  the 
moving  picture  show  since  It  was  started,  and 
that  they  were  of  the  value  of  $200,  and 
prayed  Judgment  for  that  sum  and  the  $40 
which  he  claimed  was  balance  due  on  rent. 
Appellee  replied,  denying  the  allegations  of 
the  answer. 

The  facts  of  the  case  are  substantially  that 
appellee  rented  the  building  and  the  moving 
picture  show  apparatus  for  exhibiting  and  the 
stage  and  canvas  upon  which  to  throw  the 
pictures  for  one  month,  as  he  claimed,  for  a 
rental  of  $50  per  mouth  in  advance;  that  he 
took  possession  on  the  8th  of  March,  and 
gave  one  exhibition  or  show  on  either  that 
or  the  next  day;  that  he  paid  $40  of  the  rent 
on  the  10th  of  March,  and  agreed  to  pay  the 
balance,  the  other  $10,  In  a  few  days.  Appel- 
lant stated  that  he  rented  the  building  and 
the  picture  show  outfit  to  appellee  for  one 
month,  and  said  that.  In  addition  to  the  $50 
rent  per  month,  appellee  waa  to  pay  a  $30 
debt  owed  by  one  Sigei,  who  had  been  oper- 
ating a  picture  show  in  the  building.  He  ad- 
mitted receiving  the  $40  from  appellee,  and 
stated  that  he  credited  him  with  $30  thereof 
upon  the  Slgel  debt  and  $10  upon  the  rent, 
and  that  appellee  was  still  due  him  $40  roit 
for  the  month.  He  denied  having  ranoved 
the  lens  and  crank  from  the  moving  picture 
machine.  The  proof  shows  ^t  he  and  Frye 
only  had  keys  to  the  building,  and  a  witness 
testified  that  he  saw  appellant's  son  with  the 
crank  and  lens  of  the  machine  at  the  drug 
store  in  Mena  on  the  night  of  the  18th,  the 
night  appellant  claimed  that  a^ieUee  had  as- 
sumed and  agreed  to  pay  the  $30  Slgel  debt, 
and  told  him  that  he  would  fdose  him  out  If 
it  was  not  paid. 

Appellee  testified,  further,  that  tiie  expens- 
es in  running  the  show  per  day,  Inciudins  the 
film  service,  advertising,  and  help,  would 
amount  to  from  $8  to  $aBO;  that  the  gross 
receipts  for  the  nine  da^  which  the  show 
was  (qierated  amounted  to  $119.05,  gave  the 
amount  for  each  day,  and  the  expenses  for 
the  nine  days,  rent  not  included,  amounted  to 
$30.10.  A  witness  testified  that  he  rented  the 
building  and  took  possession  of  the  show 
three  op  four  days  after  appellee  fiult,  and 
ran  It  a  month  every  night  as  a  10-cent  show, 
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ud  It  ms  not  a  poyliic  bnsiiUM.  and  that 
be  lost  «16  besldeB  hla  time.  AvptiUant  testi- 
fied that  he  and  his  partner  had  also  operat- 
ed this  picture  show  as  a  lO^uit  show  for  a 
moath  or  ao,  and  lost  mon^  on  It,  and  that 
be  was  In  the  show  while  appellee  was  nm- 
Dlng  lt»  and  that  the  crowds  that  attended 
dnrlng  the  time  he  and  his  partnw  were  op- 
entlnK  it  avwaged  up  with  the  crowds  that 
ittwded  appellee's  draws,  and  were  some- 
tima  sreater. 

The  court  Instmcted  the  Jury,  which  re- 
tnrned.  a  wdlct  for  f80,  and  tnm  the  Judg- 
ment appellant  appealed. 

J.  I.  All^,  of  Mena,  for  appellant  Elmer 
J.  Lnndy,  of  Mena,  for  appellee^ 

EIBBY,  J.  (after  stating  the  facts  as 
abore).  It  is  contended  that  the  loss  of  prof- 
Its  was  not  in  contemplation  of  the  parties 
when  the  contract  waa  made,  and  that  the 
damages  are  so  remote,  specalatlve,  and  con- 
tingent as  that  no  recoveiy  can  be  had.  It  is 
nndisputed  that  the  building  and  picture 
show  apparatus  was  leased  to  appellee  for 
the  purpose  of  operating  a  moving  picture 
show,  and  the  jury  have  found  that  he  was 
wrongfully  evicted  therefrom  and  deprived  of 
machinery,  making  it  impossible  to  operate 
the  show  for  a  period  of  20  days.  The  un- 
disputed testimony  shows,  further,  the  actual 
receipts  and  expenses  of  the  business  during 
the  nine  days  it  waa  operated,  and  that  ap- 
pellee was  making  therefrom  a  daily  average 
proQt  of  more  than  ^11,  when  he  was  com- 
pelled to  quit  business. 

[1]  "A  recovery  of  profits  as  in  the  case  of 
damages  for  the  breach  of  contracts  in  gen- 
eral depends  upon  whether  such  profits  were 
within  the  contemplation  of  the  parties  at 
the  time  the  contract  was  made,  and,  if  they 
are  such  as  grow  out  of  the  contract  Itself 
and  are  the  direct  and  immediate  result  of 
Its  fulfillment,  they  form  a  proper  Item  of 
damages."  13  C^c.  63,  64.  Such  damages 
"must  be  certain  both  in  their  nature  and  in 
respect  to  the  cause  from  which  they  pro> 
ceed.  It  Is  against  the  policy  of  the  law  to 
■Uow  profits  as  damages,  where  such  profits 
are  remotely  connected  with  the  breach  of 
emtract  alleged,  or  where  they  are  specula- 
tive,'resting  only  upon  conjectural  evidence 
w  the  indivldnal  opinions  of  the  parties  or 
witnesses."  IS  Oyc.  53;  Spencer  Medicine 
Co.  V.  Hall,  78  Ark.  336,  93  S.  W.  980;  Beek- 
mau  Lbr.  Co.  v.  Kittrell.  80  Ark.  232.  96  S. 
W.  988;  Hnrl^  T.  OUver,  91  Ark.  433,  121 

8.  w.gaa 

[21It  is  not  questioned  that  the  building 
and  moUon  ptetnre  apparatus  was  rented  for 
the  purpose  of  exUbltlng  motion  picture 
■hows  tliereln  by  appellee,  with  the  expecta- 
UoD  of  receiving  gain,  and  necessarily^  the 
^oflta  axlshag  therefrom  were  reasonably 
witUn  the  contemplaUon  of  the  parties  at 
the  time  the  contract  was  made,  and  the 


damages  assessed  by  the  Jury  are  not  specop 
lative,  resting  only  upon  the  Indivldnal  opln- 
l<nt  of  the  parties  or  witnesses,  but  based  up- 
on the  facts  of  the  dally  receipts  and  expend- 
itures of  the  eight  days  prior  operation  of 
the  business  which  would  have  been  contin- 
ued but  for  the  wrongful  act  of  appellant 

[S]  Tlie  Jury  under  proper  Instructions  as 
to  the  amount  of  credit,  which  should  be  al- 
lowed aiM>elIant  In  assessing  the  damages  ac- 
cordli^;  as  they  should  find  whether  appellee 
agreed  to  pay  T&at,  or  fSO  and  the  $80 
Sigel  debt  additional,  as  claimed  by  ai^- 
lant  assessed  the  damages  at  $80,  and  the 
evidence  Is  snffident  to  support  the  verdict. 

[4]  If  there  was  an  exception  saved  to  the 
Instruction  relatlTe  to  assessing  the  damages 
for  the  20  di^,  which  is  doubtful,  we  do  not 
think  the  instruction  open  to  appellant's  ob- 
jection, and,  If  It  was  defective,  the  defect 
should  have  been  reached  by  specific  objeo- 
tlon,  which  was  not  made. 

Binding  no  error  In  the  recrad,  the  Judg- 
ment Is  affirmed. 


McDonald  et  ai  v.  danxel. 

(Supreme  Court  of  Arkansas.   May  27, 1912.) 

1.  New  Tbial  (|  150»)— Pkocbidiwgs— Am- 

DAVIT  AS  TO  NbwLT  DzSCOVSBZO  EVIDENCE. 
A  motion  for  new  trial  on  account  of 
newly  dlBcoveretl  evidence  should  be  supported 
by  tbfi  affidavitB  of  other  persons  than  the 
party  applying  therefor,  and,  if  it  can  be  done, 
by  tbe  affidavits  of  the  newly  discovered  wit- 
nesses themselTea. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Diff.  §$  306-SlO;  Dec.  Dig.  |  150.»] 

2.  New  TaiAL  (|  124«)—Pbocbedings— Affi- 
davit AS  TO  NewLT  DISCOVBBED  EVIDENCE 

—Time  of  Discovbbt  and  Dilioencb. 
It  is  not  enough  that  a  party  state  in  his 
motion  for  new  trial  on  the  Kround  of  newly 
discovered  evidence  that  he  aid  not  know  of 
tbe  evidence  in  time  to  have  used  It  at  tbe 
trial;  but  he  must  show  facts  from  which  it 
appears  that  he  could  not  have  ascertained 
such  evidence  by  reasonable  diligence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  250-253;  Dec.  t)ig.  {  124.*] 

8.  New  Tbiai.  ({  103*)— Newlt  Discovebbd 

evidbncb— bfatebialitt. 

In  an  action  to  recover  the  balance  alleged 
to  be  due  on  a  note,  where  the  issue  was  as  to 
whether  plaintiff,  at  the  time  of  tbe  sale  of  a 
stock  of  goods  of  her  intestate,  announced  that 
the  goods  in  a  certain  storehouse  were  alone 
offered  for  sale,  and  that  other  items  were  not 
offered,  and  in  which  an  inventory,  pat  In  evi- 
dence, showed  that  such  items  were  invento- 
ried and  appraised  as  part  of  the  decedent's 
estate  along  with  tbe  stock  of  goods,  newly 
discovered  evidence  to  tbe  effect  that  tbe  ap- 
praisers would  testify  that  in  making  the  ap- 
praisement such  items  were  included  as  a  part 
of  tbe  stock  of  goods  was  not  within  the  Issue. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  215-217;  Dec.  Dig.  |  103.*] 

4.  New  Trial  (S  104*)- Newi-t  Disoovkud 
Evidence— Cumulative  Evidence. 

In  an  action  for  the  balance  due  on  a  note 
^ven  by  the  purchaser  of  an  intestate's  stock 
of  goods.  In  which  an  inventory,  put  in  evi- 
dence, showed  that  certain  items  of  feedstnll 
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were  InTentoiied  and  appraiBed  aa  a  part  of 
tbe  estate,  and  aloQK  with  the  stock  of  goods, 
endence  tjiat  the  appraisers  would  testify  on 
a  new  trial  that  in  making  snch  appraisement 
snch  items  were  included  as  a  ^rt  of  the 
stock  of  goods,  and  that  another  witnesB  would 
testify  that  th«  aactioneer,  in  crying  the  sale* 
did  not  mention  those  items  aa  excepted  trum 
the  sale,  was  camnlati.Ta,  and  not  ground  tot 
a  new  triaL 

[£)d.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  ff  218-220,  228;  Dec.  Dig.  i  lOl*] 
6.  Appeal  and  Ebrob  (§  981*)— Nnw  Tbial 
(i  99*)— DiacBarnoK  of  Tbial  Co ttbt— De- 
nial or  Motion  roB  Nsw  Tbial. 

An  application  for  a  new  trial  npon  the 
ground  of  newly  discoTered  erldence  is  largely 
within  the  discretion  of  the  trial  court;  and 
its  ruling  thereon  will  not  be  disturbed,  unless 
such  discretion  has  been  manifestly  abased. 

raid.  Note.— For  other  cases,  see  Appeal  and 
Bfror,  Cent  Dig.  f  3876;  Dec.  IMg.  S  981 
New  Trial.  Gent  D^  H  201,  207;  Dee.  Dig.  8 
09.*] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; Calvin  T.  Gotham.  Judge. 

Action  by  Mary  S.  Daniel,  administratrix, 
against  L.  W.  McDonald  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Bector  &  Sawyer, -of  Hot  Springs,  tor  ap- 
pellants. B.  H.  Yanoe,  Jr.,  of  MalTem,  tor 
appellee. 

FBAUENTHAL,  J.  TbU  Is  an  actlcna  to 
recover  the  balance  alleged  to  be  doe.  npon 
a  note.  The  appellants  admitted  the  execu- 
tion of  the  note,  bat  pleaded  a  partial  faUnre 
of  the  consideration  for  which  it  was  exe- 
cuted. The  appellee  is  the  administratrix 
of  her  husband's  ^tate,  and,  amongst  the 
property  thereof,  was  a  stock  of  goods.  She 
obtained  an  order  from  the  probate  court  to 
aell  the  stock  of  goods,  and  In  said  order, 
and  also  In  the  notice  of  the  sale,  it  was 
stated  that  the  sale  would  be  made  subject 
to  the  approval  of  said  court  It  appears 
that  an  inventory  and  appraisement  bad  been 
made  of  all  the  personal  property  of  the  de- 
cedent's estate  and  filed  In  the  proper  ofDce 
before  said  order  was  obtained,  and  that  be- 
fore the  day  of  sale  there  was  set  apart  to 
the  widow  her  dower  and  widow's  allowance 
of  the  personal  property.  In  pursuance  of 
the  provisions  of  the  statute  in  such  case 
provided.  For  this  property  she  had  exe- 
cuted receipts,  in  which  the  items  were  set 
out,  and  'these  receipts  were  filed  in  the  of- 
fice of  the  probate  derk  before  the  day  of 
sale.  Amongst  the  items  thus  set  apart  to 
her  were  some  hay,  corn,  and  other  feed- 
stuils,  amoimtlng  to  the  appraised  value  of 
$134.23.  These  feedstnfTs  were  situated  In  a 
bam  or  feed  store,  located  a  short  distance 
from  the  storehouse  In  which  was  situated 
the  stock  of  goods.  It  Is  claimed  by  appel- 
lants that  these  items  of  feedstuffs  were  a 
part  of  the  stock  of  goods,  and  that  upon 
the  day  of  sale  the  stock  of  goods,  includ- 
ing the  above  feedstuffs  as  a  part  thereof, 


were  knocked  and  sold  to  tbem  by  the 
appellee.  immedlatelT  after  tiie  sale,  appel- 
lants paid  \  part  of  the  pnrchaae  ^loe  In 
cadi,  and  tor  the  balance  executed  the  note 
sued  on.  Snhseqaentiy,  as  they  claimed^  the 
appellee  refnsed  to  turn  over  to  tbem  these 
items  of  tbe  feedstuffs,  and  they  contend 
that  they  are  entitled  to  a  credit  on  tiie  note 
tor  the  value  thereof. 

Upon  the  trial  the  appellants  Introdnced 
testimony  tending  to  sustain  their  contention. 
On  tiie  other  band,  tbe  appdiee  Introdnced 
teatlmmy  toidlng  to  prove  tiiat  tiiese  Items 
were  not  only  set  apart  to^the  widow  prior 
to  tile  day  of  tbe  sale,  but  that  m  the  day 
of  sale,  and  btf  ore  the  stock  of  goods  waa 
offered  tor  blds^  it  was  announced  the 
auctioneer  that  the  property  wbleh  wu  offe^ 
ed  tor  sale  consisted  only  of  tbe  stock  of 
goods  located  in  tbe  storehouse,  and  did  not 
include  these  items  of  tin  feedstuffs  situated 
in  a  separate  building,  which  were  specitical- 
ly  mentioned  and  exc^)ted  from  tbe  sale. 
Thtfeaftw  the  ai^ellee  made  a  reimrt  of 
the  sale  of  the  stock  of  goods  to  the  probate 
court,  ftom  which  these  items  of  the  feed- 
stuffs were  excluded.  At  the  hearing  of  this 
report,  the  app^ants  were  present  and 
claimed  that  the  feedstuffs  were  sold  witb 
1^  stock  of  goods  to  tbem.  Thereupon  the 
court  stated  that,  if  appellants  were  not  sat- 
isfied with  the  report  as  made^  tt  would  set 
the  sale  aside  and  order  a  new  sale  of  the 
stock  of  goods.  App^anta  made  objection  to 
this,  and  thereupon  the  sale,  as  reported  by 
appellee,  was  approved  by  said  court 

The  trial  resulted  in  a  verdict  In  tovtw  of 
the  appellee,  and  tbe  sole  ground  set  out  In 
the  motion  for  new  trial,  and  now  urged  up- 
on this  appeal  why  the  Judgment  should  be 
reversed.  Is  that  since  the  trial  new  evidence 
has  been  discovered.  In  tbe  motion  app^- 
lants  state  that  the  persons  who  acted  as 
appraisers  of  tbe  personal  property  of  the 
decedent's  estate  would  testify  that  in  mak- 
ing such  appraisement  the  above  items  of  the 
feedstuffs  were  included  as  a  part  of  the 
stock  of  goods;  and  that  another  witness 
would  testify  that  the  auctioneer,  in  crying 
out  the  sale,  did  not  mention  these  items  as 
excepted  from  the  sale.  No  affidavit  was  at- 
tached to  the  motion  In  its  support;  but 
there  appears  with  it  a  certificate  of  the  clerk 
that  one  of  the  appellants  made  oath  to  the 
motion.  In  the  motion  no  facts  are  stated 
showing  why  the  appellants  did  not  know  of 
the  alleged  testimony  which  they  claim  these 
witnesses  would  give,  or  as  to  what  diligence 
was  used  by  them  in  order  to  ascertain  this 
evidence  now  alleged  to  be  newly  discovered. 
It  is  only  stated  generally  that  since  tbe 
trial  they  discovered  the  evidence. 

[1,  21  A  motion  for  new  trial  on  account 
of  newly  discovered  evidence  should  be  sup- 
ported by  the  affidavits  of  other  persons  than 
the  party  applying  therefor,  and.  if  tt  can  be 
done,  by  tiie  affidavits  of  the  newly  dlscov- 
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ered  witnesses  tliemselTes.  It  Is  not  soffl- 
dent  tbat  a  party  should  state  In  Us  motion 
tbat  be  did  not  ,know  of  the  existence  of  the 
testimony  In  time  to  have  brought  It  for- 
ward at  the  trial;  but  It  Is  necessary  that 
he  should  show  facts  from  which  it  must 
ippear  tbat  he  conid  not  hare  ascertained  or 
obtained  such  allied  newly  dlscorered  evl- 
dence  by  reasonable  diligence.  Klrby's  Di- 
gest. I  6219;  Bynes  t.  States  137  S.  W.  800, 
and  cases  there  cited. 

li,  4]  We  are  also  of  the  opinion  that  this 
alleged  newly  dlscorwed  evidence  was  not 
within  the  Issue  actually  Involved  In  the 
case;  and.  If  so,  that  It  was  cumulative  of 
evidence  adduced  upon  the  trial.  The  Items 
of  the  toedstnfls  were  Inventoried  and  ap- 
praised as  a  part  of  the  decedent's  estate, 
and  the  Inventory  thereof  was  adduced  In 
evidence,  from  which  It  appears  that  these 
Items  were  Inventoried  along  with  the  stock 
of  goods.  But  It  was  claimed  that  the  Items 
bad  been  set  apart  to  the  widow  prior  to  the 
day  of  sale,  and  that  at  the  sale  It  was  stat- 
ed by  appellee,  as  vendor,  that  the  only  prop- 
erty which  was  ottered  for  sale  was  the  stock 
of  goods  located  In  the  atorehonse,  and  that 
tbese  Items  of  the  feedstutfs  were  mentioned 
and  expressly  excepted  from  the  sale.  The 
testimony  on  the  part  -of  appellants  was  con- 
traoUctory  of  this.  This,  then,  was  the  is- 
sue: Whether  or  not  the  appellee,  as  ven- 
dor, at  the  time  of  the  sale,  announced  tbat 
the  goods  In  the  storehouse  were  alone  offer- 
ed for  sale,  and  tbat  the  items  of  the  'feed- 
stuffs  were  not  offered  for  sale.  The  mere 
fact  that  long  before  the  day  of  sale  all  the 
personal  property  of  the  estate,  including 
these  Items  of  the  feedstuffs,  was  appraised, 
and  was  on  the  same  list,  would  not  throw 
light  npon  this  issue,  which  was  solely  in- 
rolved  In  the  trial  of  the  case.  If,  however, 
this  testimony  of  the  appraisers  should  be 
considered  as  material,  it  would  only  be 
comulatlTe  of  that  ,  which  was  adduced  by  the 
Introduction  of  the  inventory.  Likewise  the 
testimony  of  the  reiuainlDg  witness  was  cu- 
mulative of  the  testimony  of  witnesses  wbo 
testified  in  the  case.  When  newly  discovered 
evidence  Is  only  cnmulatlve  of  that  wbtcb 
was  Introduced  npon  the  trial.  It  is  not  suf- 
ficient ground  for  a  new  trial.  Foster  v. 
State,  45  Ark.  S2S;  Douglass  v.  State.  91 
Ark.  492,  121  S.  W.  923;  Russell  v.  State,  97 
Ark.  92,  133  S.  W.  188. 

[S]  It  has  been  repeatedly  held  by  this 
court  that  applications  for  new  trial  upon 
the  ground  of  newly  discovered  evidence  are 
left  la^ly  within  the  discretion  of  tbe  trial 
court.  Unless  such  discretion  has  been  man- 
ifestly abused,  the  appellate  court  will  not 
disturb  the  action  of  the  trial  court  We 
cannot  say  that  the  trial  court  abused  its 
discretion  in  Its  refusal  to  grant  a  new  trial 
In  this  case. 

Tbe  judgment  Is  accordingly  affirmed. 


XOBTH  ABKAXSA3  TELIilPHOXB  GO.  «t 
aL  V.  PETEKS. 

(Supreme  Court  of  Arkansas.    May  13,  1912.) 

1.  Telegbaphs  and  Telephones  {|  20*)— 
Injubt  fsou  Constbuctjon  or  Maihte- 
NANCB— Question  vob  Jvkt. 

In  an  action  against  a  telephone  subscrib- 
er who  constructed  a  line  from  his  residence 
to  a  city  limit,  at  which  point  a  telejihone 
company  connected  his  wire  with  its  exchange 
and  gave  him  telephone  service,  and  on  notice 
and  at  its  convenience  repaired  the  wire  at  the 
subscriber's  e:£penBe,  held,  that  the  question 
of  whether  a  sagging  wire  outside  the  city  lim- 
it which  injui-ed  plaintiff,  was  under  the  con- 
trol of  tbe  telephone  company,  was  for  the 
jury. 

rviH.  Note^For  other  cases,  see  Telenaphs 
and  Telephones,  Cent.  Dig.  |  13;  Dec.  Dig.  1 
20.*] 

2.  Trlioraphs  and  Tblbphoitbs  (I  16*)— 

Injurt  froh  Construction  ajtd  Mainte- 
nance—Cabs  Required, 

Telephone  companies  mast  exercise  rea- 
sonable care  in  the  original  location  and  con- 
stmction  of  their  line,  and  must  maintain 
them  in  such  manner  as  to  prevent  Injuries  to 
persons  using  the  highway  over  which  they 
are  constructed;  and  on  a  failure  to  do  so, 
whereby  Injary  ariaes,  they  will  be  liable  for 
all  injuries  resulting  from  such  breach  of  dnty. 

[Ed.  Note.— For  other  cases,  see  Tetegrapbs 
and  Telephones,  Cent  Dig.  i  0;  Dec.  Dig.  $ 
15.*] 

3.  Telegbafhs  and  Teubphones  (1  20*  >— 
iNJuniEs  FBOM  Construction  and  Maintb- 
kance— Question  fob  Jubt. 

Evidence  in  an  action  for  damages  for  tn- 
jury  from  a  sagging  telephone  wire  Aeld  suffi- 
dent  to  support  a  finding  that  defendant  was 
negligent,  and  tbat  plaintiff  waa  not  guilty  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  |  13;  Dec.  Dig.  1 
20.*] 

4.  Telegraphs  and  Telephones  ($  20*)— 
Injuries  from  Construction  and  Maiw- 
TBNANCB— Sufficiency  of  Evidence. 

Evidence,  in  an  action  against  a  telephone 
company  and  one  of  its  subscribers  for  inju- 
ries from  a  sagging  wire,  iteld  sufficient  to  sup- 
port a  verdict  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  %  13;  Dec.  Dig.  | 
20.*] 

5.  Teleokaphs  and  Telephones  (I  15*)— 
In-iuries  froh  Construction  and  Mainte- 
nance—Parties. 

Where  plaintiff  was  injured  by  a  sagging 
telephone  wire  which  had  been  constructed  by 
a  subscriber  and  onued  by  him,  hut  was  oper- 
-ated  by  a  telephone  company  for  the  joint  use 
and  benefit  of  itself  and  tbe  subscriber,  they 
were  joint  tort-feasors,  and  properly  joined  as 
defendants. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  9;  Dec.  Dig.  « 
15.*] 

Appeal  from  Circuit  Court,  Washington 
County;  J.  S.  Maples,  Judge. 

Action  by  W.  I.  Peters  sgalnst  the  North 
Arkansas  Telephone  Company  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 
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Thifl  was  an  action  brought  by  W.  I.  Pet- 
ers against  tbe  North  Arkansas  Telephone 
Company  and  W.  L.  Stuckey  to  recover  dam- 
ages for  personal  Injuries  received  by  him 
while  traveling  along  a  public  highway,  and 
alleged  to  have  been  sustained  by  striking 
a  telephone  wire  of  said  defendants,  wblch 
they  had  negligently  allowed  to  sf^  or  hang 
too  low  across  said  highway. 

W.  I.  Peters,  for  himself,  testified  sub- 
stantially as  follows:  "At  the  time  I  was 
Injured.  I  lived  on  the  Rudolph  farm  In 
Washington  county,  and  the  Injury  occurred 
about  8  o'clock  In  the  evening  on  August  3, 
1911.  The  Injury  occurred  upon  my  return 
from  Elm  Springs.  In  going  there  we  went 
by  Johnson's  and  came  back  the  Elm  Springs 
and  FayettevlUe'  road,  because  It  was  nearer. 
On  my  trip  to  Elm  Springs  that  morning  I 
did  not  pass  by  the  point  where  I  was  In- 
jured that  night.  It  was  a  dark  <doudy 
night,  and  I  was  traveling  In  a  wagon,  and 
my  son  was  driving  It  I  was  sitting  on  the 
spring  seat  which  was  on  top  of  the  side- 
boards, and  bad  the  wagon  bows  and  a 
sheet  on  the  wagon.  Tbe  first  I  knew  tbe 
wire  caught  me  under  the  chin,  and  lifted 
me  back.  I  threw  up  my  hand  to  ward  it 
off,  and  it  caught  my  arm  right  here  [Indi- 
cating]. When  the  wire  caught  me,  it  car- 
ried me  back  In  the  wagon.  X  threw  up  my 
hands  to  release  myself  from  the  wire,  but 
was  unable  to  do  anything.  Three  of  the 
bows  of  the  wagon  were  broken  and  the  tel- 
ephone wire  broke.  I  was  Injured  at  a  point 
where  a  ne^bborhood  road  runs  into  the 
Elm  Springs  and  FayettevlUe  road,  and  was 
traveling  tbe  latter  road  at  the  time  I  was 
injured.  My  arm  pained  me  considerably, 
and  several  daya  afterwards  I  had  It  exam- 
ined by  a  physician,  and  it  was  ascertained 
tbat  one  of  Ote  bones  was  broken.  Several 
days  after  I  was  injured,  I  wait  to  the 
place  in  tbe  road  where  I  was  injured,  and 
traced  the  telephone  wire  which  injured  me 
to  the  residence  of  the  defendant  Stuck- 
ey. *  •  *" 

The  injury  occurred  on  Thursday  night 
and  other  evidence  for  the  plaintiff  tended 
to  show  that  the  telephone  wire  in  question 
was  down  on  tlw  ground  on  the  Sunday  pri- 
or to  the  day  on  which  the  Injury  occurred ; 
that  Mr.  Sanders  and  Mr.  Estep  found  the 
wire  In  this  condition,  and  tied  It  up  as 
high  as  they  could  reach  by  standing  on  the 
ground. 

The  evidence  adduced  by  the  defendants 
tended  to  show  the  following  state  of  acts: 
■The  telephone  company  owned  and  operated 
a  telephone  line  within  the  corporate  limits 
of  the  town  of  Fayettevllle.  The  defendant 
Stuckey  lived  four  or  five  miles  out  In  the 
country.  He  applied  to  the  telephone  com- 
pany  to  have  a  telephone  installed  in  his 
house.  It  was  agreed  between  the  parties 
that  the  defendant  Stnckej'  should  construct 
a  telephone  line  from  his  residence  to  a 
l>oint  at  tbe  corporate  limits  of  the  city  of 


(Ark. 

Fayettevllle,  and  that  the  telephone  company 
would  tben  connect  his  line  with  Its  wire, 
and  install  the  telephone  In  the  residence  of 
Mr.  Stuckey,  and  give  him  telephone  serr- 
ice  at  the  same  rates  It  charged  Its  dty 
subscribers.  This  agreement  was"  carried 
out.  No  inspection  of  the  line  constructed 
by  Sta<^^  was  made  either  by  himself  or 
by  the  company.  When  Stuckey  could  not 
get  communication  with  the  central  office  In 
Fayettevllle,  or  whenevw  any  of  his  neigh- 
bors reported  that  his  line  was  down,  he 
would  report  that  fact  to  the  company,  and 
the  company  would  send  out  a  man  to  re- 
pair the  line  when  he  was  not  engaged  with 
the  company's  bnsicess  in  Fayettevllle,  but 
would  always  wait  until  he  could  find  an  idle 
Interval.  The  company  bad  other  roral 
subscribers  and  the  same  course  was  pur- 
sued with  them — that  Is  to- say,  they  would 
construct  a  line  to  the  corporate  limits  at 
tfa^  own  expense,  and  tbe  telephone  com- 
pany wonid  thea  connect  It  with  Its  line, 
and  would  Install  a  telephone  for  the  rural 
subscriber  at  tbe  customary  charges  made 
to  its  city  subscribers.  Repairs  made  on  all 
rural  subscribers'  lines  were  made  at  the  cost 
of  the  subscriber,  and  no  Inspection  was  made 
by  tbe  company  of  th^  line.  The  repairs 
were  only  made  by  the  company  when  they 
were  requested  by  the  rural  subscriber  to 
make  them  and  the  company's  employes 
could  find  time  to  do  so. 

There  was  a  trial  before  a  Jnry  which  re- 
sulted In  a  verdict  for  the  plaintiff,  and  the 
defendant  has  appealed. 

George  W.  Dodd,  of  Ft  Smltb,  and  W.  L. 
Stuckey  and  E.  S.  McDaniel,  both  of  Fay- 
ettevllle, for  appellants.  Walker  &  Walker, 
of  Fayettevllle,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  The  principal  contention  made  by 
counsel  for  the  telephone  company  is  that 
the  company  did  not  own  or  control  tbe 
telephone  wire  which  injured  the  plaintiff, 
and  was  therefore  not  liable  to  him  for  any 
Injury  received  by  him  on  account  of  Its  neg- 
ligent construction  and  maintenance.  This 
question  has  given  us  the  gravest  concern. 
Counsel  for  the  defendant  have  not  cited  us 
to  any  cases  applicable  to  the  peculiar  facts 
of  this  case,  and,  after  a  somewhat  careful 
search  for  authorities  bearing  on  the  sub- 
ject, we  have  not  been  able  to  find  any. 

[1]  The  evidence  In  the  case  shows  that 
by  agreement  between  tbe  defendants  Stuck- 
ey constructed  a  telephone  line  from  hla  res:- 
idence  in  the  country  to  a  point  at  the  Vity 
limits,  and. '  in  consideration  therefor,  the  ' 
telephone  company  connected  bis  wire  with  i 
Its  dty  exchange,  installed  a  telephone  in  | 
his  residence,  and  gave  him  teliephone  serv-  | 
ice  at  tbe  same  rate  it  gave  its  city  sub-  i 
scrlbers.   Tbe  line  constructed  by  blm  was  I 
used  by  the  telephone  company  to  serve  I 
Stuckey  at  an  agreed  rental,  and  was  used 
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far  no  other  puriMse.  When  tbe  line  wonld 
get  oat  of  fix,  the  company,  at  the  request 
of  Stuckey,  would  send  one  of  Its  servants 
oQt  to  fix  It,  and  would  charge  the  expense 
to  him.  Under  these  facts  and  clrcumstanc- 
ps,  we  are  of  the  opinion  that  the  telephone 
line  was  constructed  by  Stnckey  for  the 
loutnal  benefit  and  use  of  himself  and  the 
telephone  company.  The  line  was  used  by 
the  telephone  company  to  serve  Stnckey  as 
one  of  Its  subscribers,  and  he  paid  the  cus- 
tomary rental  therefor.  The  telephone  wire 
which  Injured  the  plaintiff  was  constructed 
and  used  for  the  Joint  benefit  of  the  tele- 
phone company  and  Stuckey,  and  It  cannot 
therefore  be  said  that  there  Is  no  evidence 
tendlns  to  show  that  the  telephone  wire 
which  Injured  the  plalntUF  was  not  under 
the  control  of  the  d^endant  tel^hone  com- 
pany. 

[2]  Telephone  companies  must  exercise 
reasonable  care  not  only  in  the  original  lo- 
cation and  coastractlon  of  their  lines,  but 
must  maintain  them  In  such  manner  as  to 
prevent  injuries  to  persons  using  the  high- 
way over  which  they  are  constructed;  and 
on  a  failure  to  do  so,  whereby  Injury  arises, 
they  will  be  liable  for  all  injuries  resulting 
from  such  breach  of  duty.  Jones  on  Tel.  & 
Tel.  Cos.  Si  185-189;  Jacks  v.  Reeves,  78 
Ark.  426,  95  S.  W.  781.  - 

[3]  The  testimony  shows  that  neither  the 
telephone  company  nor  the  defendant  Stuck- 
ey ever  made  any  Inspection  of  the  line  In 
question,  and  It  had  been  In  upe  for  several 
years.  The  plaintiff  testifies  that  he  did 
not  know  that  the  wire  was  down,  and  at 
the  time  he  was  Injured  the  night  was  dark 
and  cloudy  so  that  he  could  not  see  It. 
This  evidence  was  sufficient  upon  which  to 
base  a  finding  by  the  Jury  thnt  the  defendant 
was  n^llgent,  and  that  the  plaintiff  was 
not  guilty  of  contributory  negligenc^. 

The  instructions  given  by  the  court  fairly 
submitted  these  Issues  to  the  jury,  and  also 
the  additional  question  of  whether  the  tele- 
phone company  controlled  and  operated  the 
line  which  injured  the  plaintiff. 

[4]  The  finding  of  the  Jury  was  in  favor 
of  the  plaintiff,  and  we  are  of  the  opinion 
that  the  testimony  was  sufficient  to  support 
the  verdict.  No  objection  was  made  by  the 
defendant  Stuckey  to  any  of  the  instructions 
given  by  the  court,  and  the  only  reason  as- 
signed by  him  why  the  Judgment  should  be 
reversed  Is  that  he  should  not  have  been 
saed  in  the  same  action  with  the  telephone 
company. 

[6]  As  we  have  already  seen,  the  wipe 
which  injured  the  plaintiff  was  constructed 
by  Stuckey  and  owned  by  him;  but  was 
operated  by  the  telephone  company  for  the 
Johit  use  and  benefit  of  itself  and  Stuckey 
upon  an  agreement  to  do  so.  Hence  they 
were  Joint  tort-feasors,  and  were  properly 
joined  In  the  action. 

The  jodgment  will  be  affirmed. 


QUIGLET  T.  HAMMOND.        ■  ^ 
(Supreme  Court  of  Arkansas.    June  3,  1912.) 

1.  JtTDOicENX  (i  392*)— Vacation— Fbaud  in 

PBOCUBEUBU'T— BVIDEKCSB. 

Evidence  la  an  action  under  Eirby's  Dig. 
8  4431,  to  set  aside  a  judgment  obtained,  with- 
out plaintiff's  knowledge,  by  defendant  on  a 
counterclaim,  of  which  plaintiff  did  not  know, 
after  settlement  of  plaintiflTs  suit,  held  to  war- 
rant the  conclusion  that  the  acts  and  omissionB 
of  defendant  in  the  settlement  misled  plaintiff 
and  her  counsel,  causing  them  to  believe,  with- 
out negligence,  that  aU  matters  between  the 
parties  were  settled  and  dosed,  and  no  consti- 
tuted B  legal  fraud  in  the  procurement  of  the 
judgment. 

[Ed.  Note.— For  other  caseB,  see  Judgment, 
Cent  Dig.  K  750,  753.  754;  Dec.  Dig.  {  392.»j 

2.  Judgment  (g  892*)— Vacation— Dbbmse 
TO  Action— Evidence. 

Evidence  in  an  action  to  set  aside  as  pro- 
cured by  fraud  a  judgment  obtained  on  a  coun- 
terclaim for  malicious  institution  of  suits  _fccM 
to  satisfy  the  requirement  of  Kirby's  Dig.  I 
4434,  of  showing  a  valid  defense  to  the  coun- 
terclaim. 

[Ed.  Note.— For  other  cases,  Bee.  JujlK^ent. 
Cent.  Dig.  H  750,.753,  754;  Dec.  Dig.  §  392.*) 

Appeal  from  Circuit  Court,  Polk  County  ^ 
Jefferson  T.  Cowling,  Judge. 

Action  by  Mary  K.  Hammond  against  R. 
M.  Qulgley  to  set  aside  a  Judgment  as  pro- 
cured by  fraud.  Judgment  for  plaintiff. 
Defendant  appeals.  Affirmed. 

This  is  an  appeal  from  the  judgment  of 
the  circuit  court  of  Polk  county  rendered  on 
the  20th  day  of  April,  1911,  setting  aside  a 
Judgment  that  had  been  rendered  by  that 
court  on  November  7,  1908,  In  favor  of  the 
api^ellant  against  the  appellee  In  the  sum  of 
$50,000.  The  ground  alleged  In  the  com- 
plaint for  vacating  the  judgment  is  "fraud 
and  artifice  practiced  by  R.  M.  Qulgley  in 
obtaining  the  same."  The  facta  uiwn  which 
the  allied  fraud  Is  based  are  specifically  set 
forth,  and  the  appellee  also  alleged  that  she 
had  a  meritorious  defense  to  the  cross-com- 
plaint upon  which  the  Judgment  was  obtain- 
ed, and  set  up  the  alleged  facts  constltuUng 
it.  The  appellant  denied  the  specific  allega- 
tions of  fraud  as  made  In  the  complaint,  and 
denied  that  the  appellee  had  a  meritorions 
defense. 

The  trial  court  found  the  facts  to  be  as 
follows:  "That  on  November  8,  1906,  R.  M. 
Qulgley  purchased  from  Frank  S.  Hammond 
all  the  Interest  of  Frank  S.  Elammond  in  the 
Construction  Company  and  the  St.  Lonis 
Company  for  thirty-seven  thousand  ($37,000) 
dollars.  That  the  contract  of  purchase  was 
reduced  to  writing;  that  four  notes  were 
given  for  the  purchase  price,  three  (3)  for 
ten  thousand  ($10,000)  dollars  each  and  one 
(1)  for  seven  thousand  ($7,000)  dollars,  all 
falling  due  August  8,  1907.  That  Qulgley 
and  Frank  S.  Hammond  executed  the  writ- 
ten contract  and  William  Keneflck  guaran- 
teed Its  performance  on  the  part  of  Qulgley. 
That  the  four  notes  were  executed  by  R.  M. 
Qulgley  and  Indorsed  by  Keneflck.  That 
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Alemnder  New  repreBented  B.  M.  Qnlgley 
In  ttila  transaction  and  John  T.  Hardli^ 
r^resoited  Hammond.  That  New  wrote  the 
contract  and  wrote  the  Indoraement  or  gnar- 
an(7  on  the  back  of  tbe  contract  That 
Bihortiy  after  the  time,  In  contemplation  of 
death,  Frank  8.  Hammond  Indorsed  the  notes 
to  Mary  E.  Hammond,  bis  wife,  tbe  plain- 
tiff herein,  who  held  Uiem  nntU  they  were 
0nallr  paid  by  defendant  That  ira;ment  was 
demanded  of  Qnlgley  at  the  time  of  the  ma- 
turity of  the  notes,  bnt  that  said  notes  were 
not  paid  and  they  were  properly  protected. 
That  on  or  about  the  2lBt  day  of  August, 
1907,  a  salt  wtiB  filed  on  said  notes  at  Inde^ 
pendence,  Jackson  county.  Ma,  against  Qnlg- 
ley and  Keneflek.  That  plaintiff  failed  to 
get  service  on  Qulgley  on  account  of  his  ab- 
sence from  the  state,  and  that  Eenefick  left 
for  Europe  about  that  time.  That  construc- 
tive service  was  bad  on  him.  That  In  this 
litigation  and  all  n^tlations  Alexander  New 
r^resented  the  Interest  adverse  to  Mary  K. 
Hammond,  and  that  Harding  represented  her 
Intermit  That,  after  a  conversation  between 
Harding  and  New,  the  cause  was  continued 
at  the  September  term  of  the  Independence 
court  to  the  December  term.  New  represent- 
ing said  Interest  forced  a  continuance  of  said 
cause  over  plaintiffs  objections.  That  about 
the  26th  day  of  December,  1907,  plaintiff, 
having  failed  to  get  service  on  defendant 
Qulgley,  In  Missouri,  filed  a  suit  on  the  same 
notes  and  matters  In  the  Polk  county  circuit 
court  of  Arkansas  against  Qulgl^  and  Kene- 
flek and  contemporaneously  filed  a  like  suit 
at  Beaumont '  Tex.  That  said  suits  were 
filed  solely  for  the  purpose  of  getting  serv- 
ice on  Qulgley  and  collecting  said  notes  and 
for  no  other  purpose.  That  said  suits  were 
filed  by  counsel  and  upon  counsel's  judgment, 
and  were  not  filed  with  malicious  intent  and 
for  the  purpose  of  harassing  or  injuring  de- 
fendant Qulgley.  That  no  service  was  had 
upon  Kenefick  in  either  of  the  last-mentioned 
suits.  That  on  the  10th  day  of  January, 
190S,  and  some  six  days  before  the  return 
time  of  said  suit  In  Polk  county,  Ark.,  de- 
fendant Qulgley  filed  his  answer  and  coun- 
terclaim. That,  on  or  about  the  12th  day  of 
February,  1908,  Alexander  New  called  on 
Harding  at  his  office  in  Kansas  City,  Mo., 
for  the  purpose  of  paying  or  settling  the 
suits  above  mentioned.  That  as  a  result  of 
said  conference  all  of  said  suits  were  settled 
by  defendants  paying  one-half  of  the  amount 
In  cash  plus  the  interest  and  one-half  in 
notes.  That  said  notes  were  signed  by  Qulg- 
ley and  Indorsed  by  Keneflek,  and  that  In 
said  settlement  It  was  agreed  that  Qulgley 
would  pay  one-half  of  all  the  costs  that  had 
accnied  In  the  cases  at  Independence.  Mo., 
Mena,  Ark.,  and  Beaumont,  Tex.  That  It  la 
not  clear  whether  Qulgley  was  present  at 
the  settlement,  but  that.  If  he  were  not 
present,  he  knew  of  the  settlement,  partici- 
pated therein,  negotiated  with  Xew  during 
the  settlement  and  acquiesced  therein.  That 
he  did  deliver,  or  cause  to  be  delivered,  a 


check  In  payment  of  tbe  one  half  of  the 
amount  involved  In  said  suits,  and  executed 
and  caused  to  be  delivered  the  renewal  notes 
for  the  other  halt  and  caused  to  be  paid 
one-half  of  the  cost  in  all  three  coses  plus 
the  protest  fee,  amonntbig  to  ten  ((10.00) 
dollars.  That  Harding  In  said  negotiations 
and  settlemrait  represented  the  Hammond  In- 
terest and  New  represented  Qulgley  and  the 
above  Interest  That  Qnlgley  waa  inter- 
ested in  all  three  of  tbe  cases  and  received 
tbe  benefit  ot  the  settlement  That  at  tbe 
time  of  the  settlemwt  of  these  three  cases 
Dither  New  nor  Harding  knew  of  tbe  coun- 
terclaims having  been  filed  at  Mena,  and  that 
neither  plaintiff  nor  her  representative  knew 
that  Qnlgley  bad  any  claim  of  any  kind 
^Eolnst  her  or  of  any  defense  to  the  notes 
nor  had  any  reason  to  believe  there  was  any 
8u<di  claims  or  d^ense.  That  Qulgley  at  the 
time  of  aatd  settlement  concealed  tbe  feet  of 
his  counterclaim  having  been  filed,  and  tbe 
settlement  between  New  and  Harding  was 
considered  by  both  to  be  a  full  settlement 
of  all  matters  between  Mary  K.  Hammond 
and  Qn^ley  and  Keneflek,  and  that  all  said 
cases  should  be  dismissed.  That,  pursuant 
to  said  agreement  and  settlement,  Harding 
the  following  day  mailed  dismissals  of  each 
of  the  cases  to  the  clerk  of  the  several 
courts  and  requested  the  dismissal  to  be  en- 
tered. That,  pursuant  to  the  agreement  he 
Inquired  and  ascertained  the  amount  of  costs 
Id  each  of  the  cases,  and  that  thereafter 
Qulgley  paid  or  caused  to  be  paid  through 
New  one-half  of  said  costs.  That  plaintiff 
and  ber  representatives,  relying  upon  tbe 
settlement,  were  led  to  believe  that  all  mat- 
ters and  controversies  growing  out  of  the 
notes  sued  on  and  the  contract  of  sale  and 
matters  between  tbe  parties  were  settled. 
That  thereafter,  on  or  about  the  2l3t  day  of 
April,  1908,  Qulgley,  by  local  counsel  at 
Mena,  objected  In  court  to  the  dismissal  of 
said  suit  pending  at  Mena,  and  thereupon 
the  court  declined  to  dismiss  said  cause. 
That  thereafter  defendant  Qulgler*  caused 
an  amendment  to  his  counterclaim  to  be  filed, 
and  set  up,  in  substance,  that  the  notes  sued 
on  bad  been  fully  paid,  whereupon  the  cause 
was  continued  to  the  next  term  of  the  court 
That  at  tbe  next  term  of  the  court,  to  wit 
on  the  7th  day  of  November,  1908,  a  default 
judgment  was  rendered  against  plaintiff,  and 
In  favor  of  defendants,  for  fifty  thousand 
($50,000)  dollars  for  the  malicious  filing  and 
prosecution  of  said  suit  on  said  notes.  That 

on  or  about  the  day  of  March,  1910. 

defendant  Qulgley  filed  a  suit  In  the  United 
States  District  Conrt  at  Kansas  City,  against 
plaintiff  on  said  fifty  thousand  (fSO,000)  dol- 
lar Judgment  and  that  the  filing  of  said  suit 
was  the  first  notice  or  intimation  that  plain- 
tiff or  her  attorneys  had  that  the  defendant 
Qulgley  had  filed  a  counterclaim  or  an 
amendment  thereto  or  objected  to  the  dis- 
missal of  said  cause,  or  had  taken  any  other 
steps  In  said  cause  of  action,  or  that  they 
bad  procured  a  Judgment  thereon.  That  nei- 
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ther  plaintiff  nor  ber  conn^l  kner  that 
Qalgler  bad  any  counsel  other  than  Alex- 
ander New,  and  the  evidence  does  not  show 
that  local  connsd.  Norwood  and  All^,  knew 
that  Qolgley  had  other  counsel  than  them- 
selves.  That  there  was  no  evidence  that 
defendant  Qnl^ey  had  local  counsel  In  said 
canse.  That  neither  plaintiff  nor  her  attor- 
ns did  anytblDK  or  omitted  to  do  anything 
that  tended  to  show  that  they  wore  negli- 
gent, bnt,  on  the  contrary,  exercised  all  the 
dlll^ice  that  conld  be  expected  of  a  pnident 
person  and  prndoit  attom^s.  That  the 
acts  and  omissions  of  defendant  misled  the 
plaintiff  and  her  counsel,  and  constitute  a 
legal  flrand,  and  1^  reason  thereof  she  and 
her  representatives  were  led  to  b^eve  and 
did  believe  tlut  all  matters  betwem  plain- 
tiff and  defendant  were  settled  and  closed, 
and  that  by  reason  thereof  this  Jndgmait 
was  had  against  ber  without  her  day  In 
court.  The  court  finds  that,  immediately 
upon  the  discovery  of  the  Judgment,  plain- 
tiff filed  this  hill  In  the  court,  properly  veri- 
fied. The  coiut  further  finds  that  the  plain- 
tiff has  a  valid  defense  to  the  counterclaim 
and  each  item  thereof." 

Hal  li.  Norwood,  of  Little  Rock,  and  J.  I. 
AU^  and  E.  J.  Lundy,  both  of  Mena,  for  ap- 
nellant.  Collins  &  Collins,  of  De  Queen, 
W.  M.  Pipkin,  of  Mena,  and  McCune,  Hard- 
ing, Brown  &  Murphy,  of  Kansas  City,  Mo., 
for  appellee. 

WOOD,  J.  (after  stating  the  facta  as 
above).  The  findings  of  fact  by  tbe  trial 
court  are  correct.  >ir.  New  testified  that 
"the  Keneflck-Haiumond-Qulgley  Construction 
Company  was  a  close  corporation,  more  in 
the  nature  of  a  partnership  between  Kene- 
flck,  Hammond,  and  Qulgley,  only  it  was  the 
corporate  name,  and,  when  Hammond  got 
sick  so  that  be  could  not  do  his  part  of  the 
work,  Keneflck  and  Qnlgley  took  over  Ham- 
mond's stock."  HIa  testimony  shows  that 
be  represented  Qnlgley  and  Kenefick  In  the 
transaction  that  Involved  the  purchase  of  the 
stock  for  which  the  notes  of  Quigley,  in- 
dorsed by  Kenefick,  were  executed.  He  pre- 
pared the  contract,  and  his  testimony  also 
EbowB  that  he  represented  the  same  parties 
In  the  meeting  that  was  had  at  Kansas  City 
February  12,  1908,  at  whlcb  were  present 
Walter  Hammond  and  John  T.  Harding,  an 
attorney  representing  appellee,  find  Alexan- 
der New,  an  attorney  representing  QuIgley 
and  Keneflck. 

Tbe  appellant  contends  that  the  meeting 
of  February  12,  1908,  was  held  for  the  pur- 
pose of  making  a  partial  payment  on  the 
(137.000.00)  notes,  and  of  ^ving  new  notes 
for  the  balance,  and  the  testimony  of  appel- 
lant himself  thoroughly  sustains  the  conten- 
tion. But,  on  the  other  hand,  the  testimony 
of  Walter  Hammond  and  of  John  T.  Hard- 
ing and  of  New  sustains  the  contention  of 
appellee  that  the  meeting  of  February  12, 
1906,  was  for  the  pun>03e  of  settling  all  suits 


between  appellant  and  appellee.  Ooncem- 
ing  this  allied  settlement.  New  testified  as 
follows :  "i  do  not  think  Mr.  Quigley  went 
into  detail  with  me  regarding  tbe  suitB  at 
Beaumont  and  Mena.  I  just  knew  that  be 
bad  been  sued  at  both  of  tlieae  towns.  I 
learned  it  from  Mr.  Qnlgley.  He  gave  me 
no  details  at  all  that  I  can  recall  at  this 
time.  I  do  not  believe  I  remember  how  many 
conferences  were  held  regarding  the  settle- 
ment of  the  987,000  suit— along  about 
ruary,  1908.  There  were  several  Z  think.  We 
were  trying  to  make  tbe  best  settlonent  and 
to  get  all  the  time  we  could,  and  it  ended 
up  by  Hammond,  Walter  A.  Hammond,  who 
seemed  to  be  the  spokesman  for  Mrs.  Ham- 
mond, agreeing  to  take  half  In  money  and 
give  time  on  the  other  half.  I  do  not  re- 
call at  this  time  bow  much  time  there  was 
given  on  tbe  other  half.  It  is  poatible  there 
were  Just  two  conferences  held.  Quigley 
was  present  at  all  of  them,  except,  I  think, 
there  was  one  talk  I  had  with  Hammond  In 
trying  to  get  a  little  better  terms  if  I  could, 
but  at  the  final  conferences  he  was  there  be- 
cause he  was  the  man  that  was  to  sign  tbe 
notes  and  checks.  Mr.  Qnlgley  signed  the 
two  notes.  My  recollection  is  that  the  set- 
tlement was  made  in  the  evening  after  sap- 
per at  Mr.  Harding's  office  in  the  Searritt 
building,  and  It  was  all  agreed  upon,  and  I 
think  Mr.  Quigley  signed  the  notes,  and  my 
best  recollection  is,  although  I  would  not  be 
positive  about  It,  but  my  best  recollection 
is  that  Quigley  also  signed  the  checks  and 
either  left  tbem  with  me  to  get  Mr.  Kene- 
flck's  signature,  or  got  Keneflck's  algnature 
himself,  and  returned  them  to  me  to  be  de- 
livered to  Mr.  Harding.  I  have  never  in 
Mr.  Quigley's  strictly  personal  matters  been 
his  attorney,  but  this  matter  was,  in  a  sense, 
a  company  matter,  and  in  the  negotiations 
I  assumed  I  was  representing  Mr.  Quigley 
and  Mr.  Keneflck,  and  made  tbe  settlement 
on  that  theorj',  and  Mr.  Quigley  signed  the 
notes  and  signed  tbe  check.  I  could  not  un- 
dertake to  recall  the  words  used  regarding 
the  dismissal  of  any  snltH.  We  all  talked 
back  and  forth,  and  my  understanding  was 
that  all  suits  were  to  be  dismissed  and  the 
costs  were  to  be  cut  In  half,  each  side  paying 
one-half.  I  do  not  recall  the  exact  words. 
I  do  not  recall  what  Quigley  said  on  the 
subject  any  more  than  I  do  what  the  others 
said.  We  were  all  talking,  and  we  were 
settling  these  lawsuits,  settling  everything 
but  the  costs,  and  we  could  not  settle  them 
because  we  did  not  know  the  amount  and 
Mr.  Qnlgley  said  when  we  found  the  amount 
Mr.  Hoffman  would  send  a  check  for  it, 
and  he  sent  a  company's  check  which  I 
turned  over  to  Mr.  Harding.  I  do  recall 
that  at  tbe  settlement  In  Mr.  Harding's  of- 
fice new  notes  were  to  be  given  for  one- 
half  of  the  amount  and  that  one-half  of 
the  amount  was  to  be  paid  in  cash,  or  its 
equivalent— checks ;  that  one-half  of  the  costs 
were  to  be  paid  by  each  side  and  the  suits 
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at  Independence,  Mena,  and  Beaumont  were 
to  be  diamlsaed.  There  may  have  been  other 
things  said  ba(±  and  forth  that  'X  might  re- 
call if  qneations  were  pat  to  me.  I  do  not 
recall  that  Mr.  Qulgley,  at  that  meeting,  said 
anythhiK  about  dlsmisfdng  any  salt  What  I 
recall  was  said  was  that  the  suits  were  to 
be  dlamiased ;  that  is,  the  suits  at  Sfena,  Inde- 
pendence, and  Beaumont.  The  counterdaim 
was  In  no  way  referred  to  In  this  settlemoit 
that  I  can  recollect.  I  cannot  recall  the  er- 
act  words  that  were  used  in  this  connection." 

The  testimony  of  Walter  Hammond  shows 
that  at  the  conference  of  February  12th  after 
the  check  for  the  haU  was  received  by  him 
for  tiie  appellee  and  the  notes  for  balance 
«racated  and  dellrered  to  him  by  New,  repre- 
senting Quigley  and  Kenefldt,  "New  stated 
to  Harding  to  dismiss  the  rases."  The  tes- 
timony of  Harding,  the  attorney  represent- 
ing appellee,  corroborates  the  testim<my  of 
New.  The  testimmiy  of  appelant  shows 
that  at  the  conferoice  of  February  12,  1908, 
In  Kansas  CHty,  nothing  was  ever  brought 
up  abont  appellee's  indebtedness  to  him.  He 
did  not  say  then  that  he  had  any  claim 
against  her  for  the  reason  that  he  "did  not 
want  to  opea  up  any  old  sores  at  all." 

[1]  Without  going  further  Into  detail  In 
setting  out  or  cmnmenting  on  the  testimony, 
let  It  suffice  to  say  that  the  court  was  war- 
ranted in  the  conclusion  '*tnat  the  acts  and 
omissions  of  defendant  misled  the  plaintiff 
and  her  counsel,"  causing  them  to  believe 
'that  all  mattera  between  plaintiff  and  de- 
fendant were  settled  and  closed."  The  court 
was  also  thoronghly  correct  In  the  conclusion 
tliat  the  acts  and  omissions  of  appellant  con- 
stituted a  legal  fraud  in  the  procurement  of 
the  Judgment  against  appellee,  for  which 
same  should  be  vacated.  The  antbority  for 
vacatur  a  Judgment  obtained  by  fraud  is 
found  in  section  4431,  Kirby's  IHBest  subd. 
4;  Womai^  r.  Womack,  73  Ark.  286,  88  S. 
W.  937,  1136:  Parker  r.  Bowman,  88  Ark. 
811,  104  S.  W.  168;  Wood  v.  Stewart,  81 
Ark.  61,  98  S.  W.  Til ;  Boynton  v.  Ashabran- 
iier,  75  Ark.  426,  88  S.  W.  666,  1011,  91  3. 
W.  20;  James  v.  Gibson,  73  Ark.  444,  84  S. 
W.  485;  Gliambltss  v.  Beppy,  54  Ark.  539, 
16  S.  W.  671. 

[2]  To  vacate  a  Jndgmoit  for  fraud  prac- 
ticed by  the  successful  party  In  obtaining  It, 
the  party  se^ng  such  relief  must  make 
at  least  a  prima  facie  showing  of  a  valid  de- 
fense to  the  action  in  which  the  judgment 
was  obtained.  Eirby's  Digest,  1 4434 ;  Thomp- 
son V.  Webb  Furniture  Co.,  94  Ark.  347,  126 
S.  W.  1074 ;  Martin  v.  Gw>'nn.  90  Ark.  44, 
117  S.  W.  754;  Broadway  v.  Sldway,  84  Ark. 
527,  107  S.  W.  163 ;  Knights  of  Maccal)ees  of 
the  World  v.  Gordon.  S3  Ark.  17,  102  S.  W. 
711 ;  State  v.  Hill,  50  Ark.  458,  8  S.  W.  401. 
In  the  seventh  paragraph  of  the  cross-com- 
plaint the  appellant  alleged  that  all  of  the 
suits  instituted  by  appellee  against  him  were 
for  the  "malicious  purpose"  of  injuring  his 


credit.  The  Judgment  herein  sou^t  to  be 
vacated  was  bottomed  on  the  above  para- 
graph, for  It  recites  the  following:  "And  the 
court,  after  hearing  the  evitoioe  of  the  wit- 
nesses, finds  that  the  complaint  filed  herein 
by  Mary  K.  Hammond  was  without  cause 
and  was  maliciously  d(me  fbr  the  purpose  of 
damaf^g  and  injuring  the  said  B.  M.  Qalg- 
ley,  and  that  the  said  B.  M.  Qulgley  has  sus- 
tained damages  in  the  sum  of  160,000  because 
of  tlie  fillip  of  the  complaint  herein  and  the 
Institution  of  this  suit  against  him."  Con- 
ceding without  deciding  that  tiie  sevoith 
paragraph  states  a  cause  of  action,  it  is 
only  necessary  to  determine  whethet  or  not 
appellee  shows  a  meritorious  defense  to  the 
seventh  paragraph.  It  could  serve  no  useful 
purpose  to  discuss  the  foots  In  detail.  The 
evidence  shows  that  appellee  brotuibt  her 
suit  against  appellant  to  recover  on  notes 
that  represented  a  Just  debt  whldi  appellant 
had  failed  to  imy  at  maturity,  and  that  her 
suits  were  brought  not  to  embarrass  or  Injure 
appellant,  but  to  collect  a  debt  which  he  did 
not  deny  and  whitih  he  afterwards  paid, 
only  alleged  defense  to  appellee's  suit  <m  the 
notes  was  that,  according  to  a  verbal  under- 
standing and  agreement  between  lilm  and  the 
payee,  the  notes  were  not  to  be  due  and  were 
not  to  be  paid  at  tlie  time  specified  therein, 
but  were  to  be  extended.  This  part  of  the 
answer  stated  no  defense  at  all.  It  was 
clearly  demurrable.  No  proof  cotdd  have 
been  made  to  sustein  it,  for  snch  proof  would 
have  varied  the  terms  of  Uie  written  con- 
tract. The  evidence  shows  ctmclnsively  that 
appellee  did  not  bring  suit  on  the  notes  "with 
the  malicious  Intent  and  for  the  purpose  of 
harassing  or  injuring  appellant,"  but  "solely 
for  the  purpose  of  getting  service  on"  him 
"and  coUeciUng  the  note^"  as  the  court 
found. 

The  court  was  likewise  correct  In  finding, 
under  the  evidence,  that  there  was  no  negli- 
gence on  the  part  of  appellant  or  her  attor- 
neys. 

There  Is  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 


GHITWOOD  V.  ST.  LOUIS,  L  Bf.  &  8. 
BT.  CO. 

(Supreme  Coart  of  Arkansas.  May  20,  1912.) 

1.  Eailboads  (S  443*) —Operation  — Kill- 
ing Animals— Prima  Facie  Case. 

Under  Kirby's  Dig.  J  6673,  placing  the  re- 
sponsibility on  railroads  where  injury  Is  done 
to  persons  or  property  by  the  running  of  trains, 
a  prima  facie  case  of  negligence  is  established 
against  a  railroad  compaoy  operating  a  train 
hy  proof  of  a  crossing  accident  resulting  in 
the  killing  of  plaintiff's  horse. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.      1608-1620;  Dec.  Dig.  f  443.*] 

2.  Railboads  (I  446*)— Opebatiow— Kiiximo 
Animals— Con TBiBUTORT  Negligence. 

In  an  action  against  a  railroad  company 
for  killing  plaintiff's  horse  at  a  crossing,  evi- 
dence held  to  require  snbmisdon  to  the  jury  of 
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tbe  qnestion  of  plaintUTB  coDtributory  negU- 
KCDce  in  driving  onto  tbe  crossing  without 
stopping  to  look  and  listen. 

lEdL  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1627-1641;  Dec  Dig.  S  446.*] 

Appeal  from  Circuit  Conrt,  Clark  County ; 
Jacob  M.  Carter,  Judge. 

Action  by  W.  W.  CMtwood  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.   Reversed  and  remanded. 

The  plaintiff.  W.  W.  Chitwood,  Boed  the 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  for  damages,  aUeged  to  have 
b«en  snstained  by  tlie  negligent  killbig  of  his 
horse,  which  occurred  at  a  public  crossing. 

W.  W.  Chitwood,  for  himself,  testlfled: 
"The  injury  to  my  horse  occurred  about  6 
or  7  o'clock  in  the  morntag  on  the  1st  of 
April,  1911,  at  a  railroad  crossing  in  the 
town  of  Cnrtis."  The  public  road  there 
runs  nearly  parallel  to  the  railroad  and 
about  ISO  feet  from  it,  when  it  turns  at  a 
point  estimated  by  the  plaintiff  at  50  feet 
from  the  railroad,  and  runs  directly  across 
the  railroad.  "On  the  morning  in  question, 
I  was  driving  down  this  public  road  in  a 
wag^n  with  Eills  Bourland.  We  had  been 
trottin^r;  but  when  we  got  near  the  crossing 
we  stopped  the  horses,  and  were  going  In  a 
walk.    I  vras  driving." 

He  was  asked  to  tell  how  the  accident 
occurred  and  answered:  "The  road  I  came 
was  aboat  150  feet  from  the  track ;  between 
me  and  the  railroad  there  was  two  seed- 
houses  and  several  piles  of  lumber,  and  after 
yoQ  passed  them  the  depot  is  on  that  side. 
I  was  going  the  same  way  the  train  was  go- 
ii^;  and  when  I  turned  to  go  across  a  little 
tree  was  standing  between  me  and  the  train. 
As  I  went  to  go  across,  I  saw  the  train 
coming,  and  I  saw  that  I  could  not  get 
across.  I  hurled  tbe  horses  around  the  way 
tbe  train  was  going.  Tbe  train  caught  one 
of  the  horses  near  the  shoulder  and  killed 
him.  The  train  was  running  about  50  miles 
an  hour,  and  tbe  wind  was  blowing  in  the 
oppralte  direction  from  the  way  the  train 
was  going,  and  that  would  prevent  me  from 
hearing  the  noise  of  the  train  to  some  ex- 
tent. The  morning  was  damp  and  cloudy. 
The  employes  of  the  railroad  did  not  ring 
the  bell  or  blow  the  whistle  for  the  cross- 
ing. Before  we  got  to  the  main  track,  we 
had  to  cross  a  side  track,  and  I  was  about 
10  or  12  feet  from  the  main  track  when  I 
first  saw  the  train.  The  horses  were  almost 
ready  to  step  on  tbe  track,  and,  as  above 
stated,  I  at  once  hurled  them  around.  If 
they  had  blown  the  whistle  or  rung  the  t>ell, 
X  would  have  heard  It  a  good  ways  before 
I  reached  the  crossing.  I  could  have  heard 
the  whistle  anywhere  from  a  quarter  to  a 
half  a  mile  from  there.  I  did  hear  one  from 
another  train  about  10  minutes  afterwards, 
while  driving  along.  I  could  have  heard  the 
bell  ring  as  mndi  as  200  yards  away.  The 


depot  was  100  yards  distant  from  the  cross- 
ing, and  was  situated  about  10  feet  from 
the  main  trade  I  could  not  see  the  train 
any  sooner,  on  account  of  the  depot  ahnt- 
tlng  out  its  view.  It  was  an  average  sized 
depot,  and  abont  25  teet  in  width.  Q.  Did 
you  look?  A.  I  could  not  remember  whether 
I  looked  or  not.  I  do  not  ever  cross  without 
looking  for  a  train;  bat  to  say  whether  I 
looked  when  behind  tbe  deiiot — I  could  uot 
say  that  *  •  •  i  would  say  that  for 
over  a  quarter  of  a  mile  that  the  depot 
would  hide  the  train  from  me.  If  we  had 
been  standing  all  of  the  time,  there  is  a 
prospect  that  we  would  have  seen  It;  but 
when  we  passed  the  store  where  we  could 
see  the  train  It  was  not  in  sight,  and  then 
when  we  could  have  seen  it  we  were  behind 
the  d^t   I  did  not  atcrp  to  listen." 

Ellis  Bourland  testlfled:  That  be  was  rid- 
ing with  the  plaintiff  on  the  occasion  in 
question,  and  that  tbey  had  a  scraper  in  the 
wagon,  which  made  a  good  deal  of  noise 
while  tbe  horses  were  trotting.  He  says 
that  the  horses  kept  in  a  trot  until  they 
struck  the  side  trade,  and  until  abont  10 
feet  from  the  main  track.  He  says  that  he 
did  not  look  for  the  train. 

J.  A.  Mohnkem,  testified:  "I  remember 
the  day  the  plaintiff's  horse  was  killed.  The 
bell  was  not  rung,  nor  was  the  whistle 
sounded,  for  the  crossing.  I  remember  that 
fact,  because  I  was  making  ap  the  mall  for 
the  train  that  followed  about  40  minutes 
behind  the  one  In  question,  and  was  listening 
for  the  train  to  whistle,  end  did  not  bear 
it  do  so."  On  cross-examination,  be  could 
not  say  whether  the  bell  was  ringing  or  not. 
"From  the  point  I  would  naturally  look  for 
a  train  be  would  have  been  about  50  feet 
from  the  track,  and  from  that  point  the  de- 
pot would  obscure  tbe  track,  I  guess,  about 
200  or  300  yards  beyond  the  depot.  Of 
course,  if  he  had  looked  where  the  road 
comes  up  -here  before  he  turned,  he  could 
have  seen  the  train  possibly  150  yards  from 
the  depot ;  but  up  here  tbe  depot  would 
hide  tbe  track  two  or  three  hundred  yards. 
Q.  Was  there  any  point  after  that  time 
where  he  could  have  seen  the  train?  A.  No, 
sir;  not  until  he  went  by  the  depot" 

Andy  McAlester,  testlfled:  "I  am  a  farmer, 
and  live  a  half  mile  south  of  tbe  Curtis 
station.  I  am  familiar  with  the  situation 
of  the  railroad  track  and  public  road  at  Cur- 
tis. There  Is  a  side  track  between  the  pub- 
lic road  and  tbe  main  track.  It  is  60  or  55 
feet  from  the  main  track  to  the  west  side 
of  the  side  track,  and  Is  about  65  or  TO  feet 
from  where  tbe  public  road  starts  to  go 
across  the  railroad  to  the  center  of  the  main 
track.  At  the  point  about  50  or  55  feet 
from  the  railroad  track,  tbe  view  of  the 
train  would  be  obstructed  by  the  deiwt  for 
a  certain  distance,  according  to  the  length 
of  the  train ;  but  after  you  get  closer  to 
the  main  track,  you  can  see  down  the  track." 
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Cross-Bxamlnatlon:  "Aa  one  approached 
the  track,  his  view  would  close  up  behind 
the  depot,  and  open  np  front  of  it.  It  is 
13  rails  from  the  crossing  to  the  depot;  that 
means  130  yards.  It  Is  level  from  the  side 
track  to  the  main  trade.  After  be  had 
crossed  the  side  track,  If  he  had  stopped  In 
30  feet  of  the  main  line,  he  could  have  seen 
down  the  railroad  a  good  ways;  he  could 
have  seen  the  switch  stand." 

John  H.  Crawford,  of  Arkadelphla,  for  ap- 
pellant E.  B.  KlQsworthy  and  B.  E.  Wiley, 
both  of  Little  Bock,  and  W.  V.  Tompkins,  of 
Prescott,  for  appellee. 

HABT,  3.  (after  stating  the  facts  as  above). 
II]  Under  section  6778  of  Klrby's  Digest, 
placing  responsibility  upon  railroads  where 
Injury  is  done  to  persons  or  property  by  the 
running  of  trains,  a  prima  fade  case  of 
negligence  la  made  out  against  the  company 
operating  the  train  by  proof  of  the  Injury. 
K.  0.  Son.  By.  Co.  t.  Davis,  83  Ark.  217, 
103  S.  W.  603. 

[2]  The  only  remaining  question  Is  wheth- 
er or  not  the  plalntUE  was  guilty  of  contrib- 
utory negl^ence.  The  court  directed  a  ver- 
dict for  the  defendant,  and  in  testing  the 
correctness  of  Its  action  In  this  respect  the 
evidence  mnat  be  viewed  tn  Its  most  favor- 
able light  to  the  plaintiff.  It  is  Insisted  by 
counsel  for  the  defendant  that  the  plaintiff 
did  not  look  and  listen  for  the  train  wblch 
Injured  his  horse.  In  making  this  conten- 
tion, they  rely  upon  the  answers  to  the  fol- 
lowing questions,  which  were  propounded  to 
the  plaintiff:  "Q.  Did  you  stop  to  listen? 
A.  No,  sir.  Q.  How  close  were  yon  to  the 
track  when  you  did  look?  A.  Ten  or  12 
feet;  the  horses  were  almost  ready  to  step 
on  the  track." 

When  this  extract  from  the  plaintiff's  tes- 
timony Is  considered  with  reference  to  his 
other  testimony  and  to  tlie  other  evidence 
introduced  in  the  case,  we  do  not  think  It 
susceptible  of  tlie  meaning  contended  for  by 
the  defendant.  He  had  already  testified  that 
after  he  passed  the  store  where  he  could 
have  seen  a  train,  bad  It  been  there,  there 
was  no  train  In  ^ht.  He  said  that  after 
that  the  depot  obscured  his  view  of  the 
train,  so  he  could  not  have  seen  it  It  ap- 
pears from  his  testimony  that  he  was  in 
possession  of  all  his  faculties,  and  was  lis- 
tening for  the  trainmen  to  give  the  customa- 
ry signals  for  the  crossing,  and  did  not  hear 
any. 


Again,  he  says  he  nevw  went  over  a  rail- 
road without  looking  for  a  train,  although 
he  could  not  remember  all  the  spedflc  points 
at  which  he  looked  for  the  train  on  the 
morning  In  question.  The  depot  was  100 
or  130  yards  distant  from  the  crossing.  The 
plaintiff  says  that  tiie  track  was  obacnred 
from  view  beyond  the  depot  Now,  this  fact 
and  the  further  fiict  that  a  strong  wind  was 
blowing  from  the  opportte  direction  to  that 
In  which  the  train  was  going,'  and  the  fiict 
that  the  iregon  in  going  along  made  a  cer- 
tain amomit  of  noise,  were  all  matters  for 
the  jury  to  consider  In  detenulnli^  whether 
or  not  the  plaintiff  used  ordinary  care,  or 
was  guilty  of  contributory  negligence. 

The  testimony,  when  considei'ed  in  its 
strongest  light  against  the  defendant,  does 
not  establish  the  fact  that  he  did  not  look 
and  listen,  but  goes  to  the  exttsat  of  showing 
that  he  did  not  stop  his  wagon  to  look  and 
listen.  His  failure  to  stop,  under  the  cir- 
cumstances, was  not  sufficient  for  the  court 
to  tell  the  jury  that,  as  a  matter  of  law,  the 
plaintiff  did  not  use  ordinary  care,  and  was 
guilty  of  contributory  negligence.  It  will  be 
remembered  that  the  evidence  shows  that 
the  trainmen  did  not  give  the  customary 
signal  or  warning  that  the  train  was  ap- 
proaching the  crossing.  The  plaintiff  had 
a  right  to  assume  that  this  duty  would  be 
performed  and  the  customary  signals  given. 
Hla  testimony  shows  that  he  was  in  posses- 
sion of  all  his  faculties,  and  was  listening 
for  the  beil  to  be  rung  or  the  whistle  to  be 
blown  for  the  crossing.  Thl^  was  not  done. 
The  Jury  might  have  believed,  under  all  the 
facts  and  circumstances  adduced  In  evidence, 
that,  although  the  plaintiff  should  have  ex- 
ercised greater  vigilance,  because  the  trade 
beyond  the  depot  was  obscured  from  his 
view,  and  because  a  strong  wind  was  blow- 
ing in  the  opposite  direction  to  which  the 
train  was  going,  yet,  if  the  statutory  sU^nals 
of  warning  for  the  crossing  had  been  glv^ 
the  plaintiff  would  have  been  as  likely  to 
bear  them  without  stopping  as  otherwise; 
b&ice  the  question  of  contributoir  negltgraoe 
was  one  for  the  jury,  and  the  court  erred  In 
directing  a  verdict  for  the  defendant  Ball- 
way  Go.  T.  Amos,  64  Ark.  168,  IS  S.  W.  362 ; 
St  L.,  I.  M.  ft  8.  B.  Ck>.  V.  Stacks.  97  Ark. 
405,  184  S.  W.  315. 

Because  the  court  rared  in  directing  a  ver- 
dict for  the  defendant  the  came  will  bft 
reversed  and  remanded  for  a  new  triaU 
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WESTEBN  UNION  TELEGRAPH  CO.  T. 
GATES. 

(Sopreme  Court  of  Texas.    June  19,  1012.) 

1.  APPflAI.  AND  Erbob  (S  10M»>— Rbtiew— 
Iktkeuediate  Covbtb. 

Id  an  action  against  a  telegraph  compaoy 
for  failure  to  deliver  a  message,  where  the 
Court  of  Civil  Appeals  found  as  a  fact  that 
there  was  negligence  on  the  part  of  the  com- 
panr,  the  Supreme  Court  cannot  review  such 
finding,  if  from  the  record  it  cannot  determine 
as  a  mntter  of  law  that  there  was  no  evidence 
of  negligence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  4322-4352;  Dec  Dig.  S 
lOM.*] 

2.  Teleobaphs  akd  Telephones  ({  66*)— 
Ofebation— Actions— Evidence. 

In  an  action  against  a  telegraph  company 
for  failing  to  deliver  a  message,  evidence  held 
snfficient  to  warrant  a  finding  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent.  Dig.  H  61-63;  Dec  Dig. 
166.*] 

3.  TEIXaSAPBS  AND  Tblefhonbs  (S  66*)— 
Operation  —  Nbglioence  —  Bubden  of 
Proof. 

In  an  action  against  a  telegraph  comi>any 
for  negligent  failure  to  promptly  transmit  a 
nessatte,  while  the  hurden  of  proof  is  on  the 
plaintiff  to  establish  negligence,  yet,  where  the 
exact  time  of  the  filing  of  the  message  for 
transmission  was  important,  testimony  for 
plaintiff  as  to  such  time,  though  indefinite,  will 
construed  in  her  favor,  where  it  appears 
ihat,  though  it  was  within  the  power  of  the 
defendant  to  show  the  exact  time.  It  did  not 
do  so. 

[EM.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  il  61-68;  Dec.  Dig. 
I  66.*] 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District. 

Action  by  Mrs.  Ellznbeth  Gates  against 
the  Western  Union  Telegraph  Company.  A 
Judgment  for  plaintiff  was  affirmed  by  the 
Court  of  Civil  Appeals  (132  S.  W.  92),  and  de- 
fendant brings  error.  Affirmed. 

Praetor,  Vandenbe^e,  Grain  &  Lewrigbt, 
of  Victoria,  Geo.  H.  Fearona,  of  New  York 
City,  and  N.  I>.  LIndsley,  of  Dallas,  for  plain- 
tiff In  error.  Price  &  Green,  of  Yoakum,  and 
Davidson  &  Bailey,  of  Cuero,  fur  defendant 
In  error. 

DIBBELL,  J.  This  suit  was  brought  by 
the  plaintiff  below,  Mrs.  Ellzabetb  Gates, 
against  tbe  Western  Union  Telegraph  Com- 
pany, to  recover  damages  resulting  from  tbe 
failure  to  properly  transmit  and  deliver  a 
death  message  to  her  father,  whose  presence 
at  the  funeral  jind  burial  of  her  hashand  she 
greatly  desired.  The  drcmnstances,  as  alleg- 
ed and  shown  by  tbe  evidence,  were  that 
.plaintiff  and  her  husband  had  been  only 
shortly  married  and  moved  from  Cuero,  Tex., 
to  BatesTille,  Ark.,  where  they  had  resided 
tor  less  than  two  months  and  were  strangers 
there,  having  no  friend  or  relations  at  that 
places  Her  father  was  the  Rev.  R.  A.  Row- 
land, who  at  that  time  resided  at  Cuero,  Tex. 
On  the  9tb  day  of  F^rtury,  1908,  the  hus- 


band of  plaintiff  was  taken  seriously  111  at 
their  residence  in  Batesville,  Ark.,  and  she 
telegraphed  her  father  on  that  day  to  Cuero, 
Tex.,  as  follows:  "Joe  very  sick,  doctor  much 
concerned.  [Signed]  Lizzie."  This  tele- 
gram was  duly  received.  A  number  of  other 
telegrams  were  sent  by  plaintiff  to  her  fa- 
ther at  Cuero,  Tex.,  by  the  context  of  which 
the  relationship  of  the  parties  and  tbe  pur- 
pose of  the  message  were  fully  disclosed.  On 
the  13th  of  February  plaintiff  sent  to  her 
father  through  her  agent  the  telegram  read- 
ing: "Come  at  once;  doctors  give  up  all 
hope."  And  In  response  to  tbls  message 
plaintiff's  father  left  Cuero  for  Batesville  on 
the  night  of  February  13th.  going  by  way  of 
Houston.  After  plaintiff's  father  had  left 
Cuero  for  Batesville,  and  on  February  14th, 
plaintiff  sent  to  him  at  Cuero  a  message 
reading:  "Joe  dying;  don't  come."  This 
message,  however,  was  not  received  by  her 
father,  as  he  had  left  Cnero  before  it  was 
delivered,  and  hence  he  was  not  aware  of  the 
arrangements  contemplated  by  plaintiff  with 
regard  to  the  burial  of  her  husband.  Plaln- 
tlfTs  father  before  leaving  Cuero  on  Febru- 
ary 13th,  for  Batesville,  Ark.,  telegraphed 
plaintiff  that  he  was  leaving  for  that  point 
and  Instructing  her  to  telegraph  blm  the  fol- 
lowing morning  at  Houston.  Plaintiff,  after 
sending  the  message  to  her  father  on  the  13th 
of  February,  expected  him  to  leave  Cuero  at 
once  to  come  to  her,  as  he  had  promised  to 
do  In  the  event  she  ever  needed  him  In  sick- 
ness or  death,  and  after  the  message  was 
sent  asking  him  to  come  to  her  at  once,  plain- 
tiff, on  February  14th,  sent  to  her  mother, 
Mrs.  R.  A.  Rowland,  a  message  saying: 
"Leave  tonight  for  Waco,  funeral  there  Sun- 
day, meet  me  there.  If  Papa  has  started  for 
Batesville  stop  him  by  wire." 

Plaintiff's  fath^,  upon  reaching  Houston, 
having  on  account  of  a  delayed  train  missed 
connection,  went  to  the  office  of  defendant 
and  hiquired  whether  a  message  hod  been 
received  there  for  him  from  Batesville,  Ark., 
telling  defendant's  agent  who  he  was  and  ex- 
plaining to  him  that  he  was  expecting  a 
death  message  from  his  daughter  at  Bates- 
ville, Ark.  The  train  on  which  the  Reverend 
Mr.  Rowland  was  to  depart  for  BatesvlHe 
was  due  to  leave  Houston  at  4:40  o'clock  In 
the  afternoon,  the  regular  time,  and  he  made 
Inquiry  at  the  office  of  defendant  at  least 
three  times  during  the  day  for  any  message 
that  might  have  .be^  received  by  defendant 
for  him,  and  finally  a  short  time  before  the 
tralD  was  due  to  leave,  which  was  6  o'clock 
p.  m.  on  account  of  a  little  delay,  he  went  to 
defendant's  office,  made  Inquiry  for  the  mes- 
sage, and  told  the  agent  that  it  was  a  life 
and  death  case  with  him,  and  notified  such 
agent  that  If  tbe  message  came  at  any  time 
before  6  o'clock  that  he  could  be  found  In  the 
waiting  room  at  the  depot  of  the  Internation- 
al &  Great  Northern  Railroad  Company  in 
tbe  city  of  Houston  and  to  deliver  such  rnes- 
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sage  there.  At  this  time  plaintiff's  father 
arranged  with  defendaot's  ageat  to  transmit 
or  forward  to  him  the  message  to  Palesthie 
if  received  In  time  to  do  so,  but,  if  not  receiv- 
ed In  time  to  reach  him  there,  then  to  send 
It  to  bim  tn  care  of  the  conductor  of  that 
train,  assuring  the  agent  that  he  would  not 
leave  that  train  en  route  to  BetesvUle,  for 
which  he  agreed  to  pay  defendant  for  for- 
warding such  message,  to  which  defendant's 
agent  f  nlly  agreed. 

The  message  which  plalntlfTs  father  was 
expecting,  and  which  forms  the  basis  of  this 
<3alt,  Is  as  follows:  "Batesville,  Ark.,  Febru- 
ary 14th.  Bev.  R.  A.  Rowland,  Houston,  Tex- 
as. Am  leaving  for  Waco  tonight,  funeral 
Sunday,  meet  me  there.  lAzzle."  It  was 
not  shown  at  what  time  this  message  reach- 
ed Houston;  but  It  was  not  delivered  to  Mr. 
Bowland  until  about  February  18th,  and  aft- 
er he  had  returned  from  his  trip  to  Bates- 
ville. The  message  was  delivered  to  defend- 
ant at  Batesville  between  8  and  4  o'dock  p. 
m.  February  14th,  for  transmission  to  plain- 
tiff's father  at  Houston,  Tex.,  a  distance  of 
abont  600  miles,  with  request  that  it  be 
promptly  sent  and  delivered.  At  the  time 
and  before  the  message  was  deposited  with 
defendant  for  transmission,  the  person  mak- 
ing such  delivery  explained  to  defendant's 
agent  all  the  circumstances,  the  purpose  and 
importance  of  the  message.  By  reason  of 
the  fact  of  the  nondelivery  of  said  message, 
plalntlfTs  father  went  on  to  Batesville,  Ark., 
and  plaintiff  with  the  body  of  her  husband 
went  to  Waco,  Tex.,  where  the  body  was 
bnried  on  the  afternoon  of  February  16th, 
and  plalntifTs  father  did  not  reach  Waco  un- 
til about  0  o'clock  on  the  evening  of  that 
day  and  after  the  burial.  He  was  not  able 
to  learn  at  Batesville  to  what  point  the  body 
had  been  shipped,  but  thought  it  had  gone  to 
Oklahoma  until  he  reached  Texarkana  on  his 
way  back  to  Texas.  Plaintiff  was  a  stranger 
at  Waco,  havii^  only  once  met  any  of  the 
relatives  of  her  husband,  and  was  there 
among  strangers  at  the  funeral  and  burial  of 
her  husband,  and  sustained  all  the  damages 
alleged  in  her  petition. 

The  defendant  presented  a  general  demnr- 
rer,  certain  special  exceptions  to  the  suffi- 
ciency of  plaintiff's  petition,  and-  a  general 
denial.  The  cause  was  tried  before  the  court 
without  a  jury,  and  judgment  for  $1,000  was 
rendered  for  plaintiff  against  defendant 
The  cause  was  by  the  Court  ot  GivU  Appeals 
affirmed.   132  S.  W.  82. 

The  writ  of  wror  In  this  case  was  granted 
for  the  purpose  of  examining  the  qnesUon  as 
to  wbetiier  the  telegraph  company  would  be 
honnd  by  an  agreement  by  the  sendee  of  a 
tel^ram  with  an  agent  of  the  company  be- 
fore the  telegram  had  been  deposited  with 
the  company  for  transmlmlon  to  forward 
sucb  t^egram  to  the  sendee  at  a  point  named, 
and  in  case  sach  agreement  is  binding  to  de- 
termine whether  it  became  a  new  contract 
for  the  benefit  alone  of  the  sendee,  or  wheth- 


er It  formed  a  part  of  the  original  contract 
for  the  benefit  of  the  sender.  The  question 
Is  one  not  free  from  difficulty  and  Importance. 

[1]  It  was  also  thought,  at  the  time  the 
writ  was  granted,  that  the  evidence  failed  to 
show  negligence  on  the  part  of  defendant  Id 
getting  the  message  to  Houston.  Upon  a 
careful  examination  of  the  record,  we  And 
that  we  are  not  able  to  say  there  Is  no  evi- 
dence in  the  record  of  defendant's  negligence 
in  failing  to  get  the  message  declared  on  to 
Houston,  ^nce  the  Court  of  Civil  Appeals 
has  found  as  a  fact  there  was  negligence  on 
the  part  of  defendant  In  falling  to  get  tbe 
message  to  Houston  in  time  to  have  delivered 
it  to  plaintiff's  father  before  he  left  on  the  5 
o'clock  train  for  Batesville,  Ark.,  we  have  no 
jurisdiction  to  question  or  review  such  find- 
ing If  there  is  any  evidence  of  negligence  In 
the  record.  From  a  most  careful  considera- 
tion of  the  facts  produced  as  set  forth  in  tbe 
record,  we  cannot  say,  as  matter  of  law, 
there  Is  not  any  evidence  of  negligence  on 
the  company's  part  In  failing  to  get  the  mes- 
sage to  Houston  In  time  to  have  delivered  it 
to  plalntlfTs  father.  This  being  true,  it  fol- 
lows that,  unless  the  record  discloses  some 
other  error  assigned  for  which  a  reversal 
should  be  had.  It  would  be  incumbent  upon 
this  court  to  affirm  the  judgment  of  tbe 
Court  of  Civil  Appeals  and  to  forego  a  dis- 
cussion of  the  main  question  upon  which  tbe 
writ  of  error  was  granted  for  the  purpose  of 
examination.  To  a  disposition  of  the  case 
the  question  affecting  the  validity  of  the 
agreement  made  by  the  sendee  of  the  mes- 
sage with  defendant's  agent  to  forward  It  to 
the  sendee  is  not  essential,  for  If  tbe  defend- 
ant was  guilty  of  negligence  in  failing  to  de- 
liver the  message  to  plalntlfTs  father  before 
he  left  Houston  on  the  afternoon  of  Febru- 
ary 14th,  and  there  is  no  other  error  for 
whict^  the  judgment  should  be  reversed,  there 
is  no  necessity  for  discussing  the  question 
mentioned,  and  we  will  not  do  so. 

11, 3]  In  holding  that  there  is  some  evi- 
dence In  the  record  from  wbldi  we  tliink  tbe 
court  could  reasonably  conclode  fliat  defend- 
ant was  n^ligent  In  falling  to  promptly 
transmit  and  deliver  tbe  message  to  the  sen- 
dee, who  did  everything  within  his  power  to 
aid  and  encourage  its  prompt  delivery,  it  is 
proper  to  state  some  of  tbe  facts  and  cir- 
cumstances connected  with  the  case  upon 
which  we  base  our  condtuloD.  There  la  no 
room  for  doubt  that  defendant  was,  from 
both  the  contents  of  tbe  semal  messages 
themselves  and  from  what  was  told  its  agent 
by  tbe  sender  of  tbe  messages,  folly  aware 
that  plaintiff  was  the  daughter  of  the  Beror- . 
end  B.  A.  Rowland,  to  whom  the  message 
was  sent,  and  that  tiie  was  anxiona  to  have 
falm  with  her  at  the  funeral  and  bnrlal  of 
her  baaband»  wbo  had  died  at  Batesville.  and 
whose  body  she  was  taking  to  Waoo,  Tex^  for 
Interment  The  dtfendant  knew  that  "Joe*' 
was  tbe  husband  of  plaintiff  and  that  "Liz- 
zie" was  Joe's  wife.  The  Importance  of  an 
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expeditious  transmission  and  delivery  of  the 
message  was  emphasized  and  Impressed  upon 
defendant  by  the  former  messages  from  the 
daughter  to  the  father  and  from  the  father  to 
the  daughter,  manifesting  the  deepest  solici- 
tude and  the  tenderest  sympathy.  -They  be- 
san  by  the  announcement  of  the  serious  Ill- 
ness of  plalntllTs  husband,  followed  by  a 
statement  of  the  fear  of  the  attendant  phy- 
sician, the  loss  of  their  hope  of  recovery,  a 
plea  for  comfort,  and  finally  that  the  end 
had  been  reached,  and  a  continued  plea  for 
personal  consolation.  This  was  sufficient  to 
draw  from  defendant  an  effort  to  use  some 
care  and  caution  In  forwarding  with  rea- 
sonable dispatch  the  message  declared  on : 
but  we  find  that,  notwithstanding  the  urgen- 
cy of  the  message  delivered  for  transmission 
at  Batesvllle  between  3  and  4  o'clock  In  the 
afternoon  to  be  sent  to  Houston,  Tex.,  It  did 
not  reach  Its  destination  until  the  following 
day.  There  might  have  been  some  good  rea- 
son for  this  delay,  or  why  the  message  did 
not  reach  Houston  in  time  to  have  been  de- 
livered to  plaintifTs  father  before  he  left  that 
•ity  at  5  o'clock  p.  m.  for  Batesvllle,  Ark.; 
hut  such  valid  excuse,  If  It  existed,  was 
known  only  to  defendant  dnd  was  not  dls- 
riosed  iq>on  the  trial  of  the  case. 

It  was  shown  that  at  least  two  telegrams 
were  sent  and  delivered  on  each  of  the  days 
of  the  13th  and  14th  of  February,  and  we 
oonslfZer  this  some  evidence  that  It  was  with- 
in the  power  of  defendant,  in  the  absence  of 
wme  Intervening  cause,  to  have  transmitted 
and  delivered  the  message  In  question  be- 
fore the  sendee  left  Houston.  This  la  made 
reasonably  certain  when  taken  In  connection 
with  >the  common  knowledge  of  the  speedl- 
nesa  of  the  electric  current.  There  Interven- 
ed between  the  time  the  message  was  filed 
for  transmission  and  the  time  when  the  sen- 
dee left  Houston  about  one  honr  and  a  half 
— sufficient  time,  without  Intervening  causes 
of  relays  and  busy  wires  not  shown  to  have 
existed,  to  have  belted  the  earth.  If  the 
Qiessage  was  not  filed  at  Batesvllle  at  the 
time  claimed  by  plaintiff.  It  was,  as  suggested 
by  Jndge  lly,  within  the  power  of  the  de- 
fendant to  have  shown  the  contrary.  While 
the  burden  of  proof  was  npon  the  plaintiff  to 
establish  negligence,  yet,  where  the  exact 
time  of  the  filing  of  the  message  for  trans- 
mission was  Important,  the  testimony  of  the 
plaintiff  as  to  such  time,  though  somewhat 
indefinite,  will  be  construed  most  favorably 
to  her  statement,  when  It  appears  that  It  was 
within  the  power  of  defendant  to  show  the 
predse  time  of  such  filing,  and  it  failed  to  do 
so.  Pullman  Palace  Car  Co-  Nelson,  22 
Tex.  Civ.  App.  223,  54  S.  W.  625. 

Both  the  trial  court  and  the  Court  of  Civil 
Appeals  hare  found  that  defendant  was  neg- 
ligent in  failing  to  transmit  and  deliver  the 
message  declared  on  to  plaintiff's  father  at 
Houston  before  he  left  for  Batesvllle  on  the 
afternoon  of  February  14th,  and  finding  In 


the  record  facts  and  circumstances  unex- 
plained and  undenled,  relating  to  the  receipt, 
the  transmission,  and  nondelivery  of  the  mes- 
sage In  auestlon,  and  believing  all  the  other 
questions  presented  have  been  properly  dis- 
posed of  by  the  Court  of  Civil  Appeals,  we 
think  the  Judgment  of  that  court  should  be 
atflrmed,  and  it  Is,  accordingly,  so  ordered. 


POBT  ARTHUB  BICE  MILLING  CO.  t. 
BEAUMONT  BICE  MILLS  et  aL 

(Supreme  Court  of  Texas.    June  19,  1912.) 

Appeal  and  Ebrob  <S  820*)  —  Hearing  — 

OBAL  ABGUHBNT— DiSGBETIOn  OF  COUBT. 
Under  the  statute  requiring  notice  of  ttie 
filing  of  applications  for  writs  of  error,  and 
providing  that  where  an  answer  is  filed  the 
Supreme  Court  may  in  its  discretion,  when  the 
writ  is  granted,  decide  the  case  without  a  for- 
mal submissioD,  the  Supreme  Court  may  naat 
an  application  for  a  writ  of  error  and  deter- 
mine the  questions  without  oral  argument;  bat, 
where  the  ends  of  Justice  may  be  best  sub- 
served by  oral  argument,  it  will  permit  one. 

[Ed.  Note.— For  other  caies.  see  Appeal  and 
Error.  Cent  Dig.  fl  8201.  3203;  Dec.  Dig.  | 
82a»] 

On  motion  tar  rehearing.  Granted. 
For  former  <vlnloiii  see  143  S.  W.  928. 

DIBBELL,  J.  On  a  former  day  of  this 
term  of  court,  the  Judgment  of  the  Court  of 
Civil  Appeals  In  this  cause  was  reversed  and 
the  Judgment  of  the  lower  court  aflSrmed. 
The  cause  was  among  the  first  to  come  un- 
der the  new  statute  requiring  notice  to  be 
given  of  the  filing  of  applications  for  writs 
of  error,  and  providing  that  where  an  an- 
swer Is  filed  the  court  may  In  its  discretion, 
when  the  writ  Is  granted,  decide  the  case 
without  a  formal  submission  thereof.  Upon 
an  Investigation  of  the  application  for  writ 
of  error  in  the  present  case,  the  court  was 
of  opinion  the  writ  should  be  granted,  and 
at  the  same  time  It  was  thought  the  ques- 
tions Involved  were  not  of  such  Importance 
as  to  demand  oral  argument  in  aid  of  their 
solution,  and  the  case  was  decided  upon  the 
briefs  and  written  arguments  of  the  parties. 
In  due  time  a  motion  for  rehearing  was  filed 
and  overruled.  Subsequent  thereto  a  mo- 
tion was  filed  by  the  defendant  In  error's 
counsel  urging  with  unusual  insistence  that 
they  misconceived  the  effect  and  purpose  of 
the  new  statute,  and  that  they  did  not  con- 
ceive that  It  authorized  the  court  to  decide 
the  case  without  a  formal  submission  and 
opportunity  for  oral  argument  In  view  of 
these  facts  and  circumstances,  the  court  Is 
not  Inclined  to  deprive  any  litigant  of  the 
opportunity  of  oral  ai^nu°ent,  which  is  al- 
ways helpful  to  the  court  in  arriving  at  a 
correct  decision  of  the  case  In  hand,  the 
sole  aim  and  desire  of  the  court  It  la 
thought  the  ends  of  Justice  may  be  best  sub- 
served by  setting  aside  the  former  Judgment 
and  order  of  this  court  and  granting  a  re- 
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bearing.  In  doing  this  we  desire  to  say 
that  we  have  not  changed  our  view  of  the 
law  of  the  ease  as  expressed  in  the  written 
opinion,  and  will  adhere  to  that  view,  ^un- 
less It  can  be  shown  that  we  have  miscon- 
ceived the  material  facts  as  disclosed  by 
the  record  and  bearing  upon  the  legal  points 
determined  in  the  opinion. 

A  rehearing  is  now  granted,  and  the  case 
will  be  set  down  for  argument  at  an  early 
day. 

PHILUFS.  3^  not  sitting. 


WEj^TERN  UNION  TELEGRAM  CO.  T. 
HARRIS. 

i  Supreme  Coart  of  Texas.    June  19,  1912.) 

1.  TELEQEAPES  and  TCUEPHOinS   (f  66*)— 

AIessaoes-Tbarsmibsioh  —  Fbeb  Dkutbht 

Limits. 

Where  a  telegraph  company  establisheH 
free  delivery  limits  in  cities  and  towns,  the 
burden  is  on  it  to  aBcertain  whether  the  ad- 
dressee of  a  message  sent  to  one  of  such  cities 
resides  within  or  without  such  limits,  and  to 
make  demand,  if  necessary,  for  the  requisite 
fee  for  delivery  beyond  the  limits,  so  that,  in 
the  absence  of  such  a  demand,  the  duty  rests 
on  the  telegraph  company  to  deliver  the  mes- 
sage without  reference  to  the  residence  of  the 
addressee. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  ||  61-68:  Dec.  Dig. 
166.*] 

2.  Teleqbaphs  and  Telephones  (|  87*)— 
Tbaksuission  of  Mesbageo— Fbee  Deuv- 
EBY  Limits— Deli VEBY. 

Where  the  addressee  of  a  telegram  lives 
without  the  free  delivery  limits  in  the  city  to 
which  the  message  is  directed,  and  the  tele- 
graph company  notifies  the  sender  and  demands 
an  extra  charge  or  guaranty  of  its  payment  be- 
fore delivery,  It  may  refuse  to  deliver  the  mes- 
sage, unless  such  extra  charge  is  paid  or  guar- 
anteed. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  SS  23,  24,  20,  30, 
32;  Dec.  Dig.  §  37.*] 

3.  Pr.EADiNa  <S  96*)— Plea— SuFFiciENCT. 

All  facts  essential  to  be  proven  to  sustain 
a  plea  must  be  alleged  therein. 

[Eld.  Note.— For  other  eases,  see  heading. 
Cent  Dig.  {  195;  Dec.  Dig.  1  96.*] 

4.  Teleobafhs  and  Telephones  (|  65*)— 
Transmission  of  Messaokb— E^uei  Deliv- 
EBT  Limits— Plea. 

Where,  in  an  action  for  delay  In  delivering 
a  telegram,  defendant  pleaded  exemption  from 
liability  because  the  addressee  lived  beyond 
the  free  delivery  limits  in  the  city  to  which  the 
message  was  addressed,  but  the  plea  failed  to 
allege  that  a  demand  was  made  by  the  com- 
pany on  the  Bender  for  an  extra  delivery 
charge,  and  that,  such  extra  charge  being  de- 
manded, the  sender  failed  to  pay  or  guarantee 
the  same,  it  was  insufficient. 

[EJd.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §§  54-60;  Dec.  Dig. 
S  65.*] 

Error  to  Court  of  Civil  Appeals  of  Second 
Snpreme  Judicial  District. 

Action  by  May  Harris  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff  affirmed  by  the  Court  of  Civil  Ap- 


peals (132  S.  W.  876).  and  defcndftnt  brings 
error.  Affirmed. 

Jno.  W.  Teale,  ot  Amarlllo,  and  Geo.  H. 
Fearons.  of  New  York  City,  for  plaintiff  In 
error.  Tatum  &  Tatum,  of  Dalhart,  and 
Jno.  A.  Pace,  of  Clayton,  N.  M.,  for  defend- 
ant In  error. 

DIBRSLU  J.  Harris  brought  this 

action  to  recover  damages  of  the  Western 
Union  Telegraph  Company  for  failing  to 
promptly  deliver  to  at  Christian  College. 
Cardell,  OkL,  a  telegraphic  message  from 
Texline,  Tex.,  in  form  aa  follows:  "TexHne, 
Texas,  April  3,  1908.  May  Harris,  in  care 
of  C.  Coll^,  Cardell,  Oklahoma.  Johnny 
tramed  very  bad,  come  at  once.  [S^ed]  J. 
W.  Harris."  This  tel^ram  was  filed  witb 
defendant  at  Texline,  Tex.,  at  4:30  o'clock  p. 
m.  on  April  3d  to  be  truismltted  and  ddiv^sd 
to  plalnUfl  at  Christian  College  in  Cardell, 
Okl.  The  message  was  received  by  defend- 
ant, and  the  fee  for  such  service  demanded 
was  paid.  The  message  was  sent  1^  the  fa- 
ther of  plaintiff  to  notify  ber  that  "Johnny," 
her  brother,  had  been  badly  burned,  so  that 
she  might  come  borne,  at  once.  There  was 
negligence  in  tbe  delivery  of  the  message, 
and  plaintiff  by  reason  of  that  fact  tailed  to 
get  home  in  time  to  view  the  body  of  her 
brother  and  to  attend  his  burial,  from  which 
circumstance  ahe  suffered  tbe  damages  award- 
ed, »75a 

The  petition  for  writ  of  error  presents 
but  one  question  which  we  need  consider, 
that  tQKm  which  tbe  writ  was  granted.  In 
view  of  tbe  light  in  which  the  case  is  now 
seen,  it  is  d^irable  only  to  enlarge  upon  the 
reason  of  the  Court  of  Civil  Appeals  (132  S. 
W.  876)  In  sustaining  the  trial  court  In  its 
ruling  upon  the  exception  of  plaintiff  to  tlie 
special  plea  presented  by  defendant  as  a  bar 
to  plaintiff's  recovery.  Tbe  special  plea  to 
which  plaintiff's  exception  was  addressed  was 
that  at  the  time  the  message  was  filed  with 
defendant  for  transmission  defendant  had 
established  at  Cardell,  Okl.,  free  delivery  lim- 
its beyond  which  It  was  imder  no  obliga- 
tion to  deliver  messages  without  extra  com- 
pensation paid  or  guaranteed  to  be  paid  by 
tbe  sender,  and  that  such  free  delivery  lim- 
its were  prescribed  by  a  radius  of  one  mile 
of  defendant's  office  In  tbe  town  of  Cardell. 
It  was  alleged  that  the  blank  upon  which 
the  message  was  written  contained  the  stipu- 
lation that  no  message  without  the  payment 
of  such  special  charges  would  be  delivered 
to  any  one  living  beyond  such  free  deliver 
limits,  and  the  special  plea  continues  In  this 
language:  "That  such  provision  of  said  con- 
tract, and  the  free  delivery  limits  fixed  in 
the  town  of  Cardell  by  virtue  thereof  were 
all  reasonable  and  necessary  regulations  for 
the  prudent  and  reasonable  management  of 
defendant's  business;  that  at  tbe  time  said 
telegram  was  received  at  Cardell,  as  the 
sender  well  knew  the  addressee  lived  far  be- 
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rood  d^adant's  established  free  dellrery 
limits,  and  no  charges  were  paid  or  cuarau- 
teed  to  Insure  dellTerr  at  soch  great  dls- 
tsnoe  b^ond  auch  estabUstaed  deUverr  lim- 
its, and  that  anch  fact  was  nnknown  to  de- 
fendant; that,  by  reason  of  all  of  such  fecta, 
defendant  pleads  such  prorlslon  of  said  con- 
tract In  bar  of  any  recovery,  and  says  that 
by  reastm  thereof  plaintiff  should  recover 
nothlnp.**  The  exception  sustained  by  the 
rourt  and  of  which  defendant  complains  Is, 
omitting  its  formal  part,  as  follows:  "Be- 
cause defendant  wholly  falls  to  show  or  al- 
lege that  It  or  its  agent  demanded  of  the 
party  soidlng  said  telegram  any  extra  charg- 
es for  the  transmitting  and  delivery  of  said 
message  beyond  Its  delivery  limits,  and,  fur- 
ther, because  It  was  the  defendant's  duty  to 
request  the  special  charge  from  the  sender 
to  guarantee  the  delivery  and  charge  of  the 
delivering  of  the  telegram  to  the  plaintiff, 
and  defendant  fails  to  allege  or  show  that 
said  extra  charges  were  demanded  by  Its 
aeent  from  the  sender  either  at  Texllne,  Tex., 
or  at  Cardell,  Okl." 

We  thlnb  the  Court  of  Civil  Appeals  was 
right  in  holding  that  the  trial  court  did  not 
err  In  sustaining  the  exception  to  the  siwclal 
plea,  for  more  reasons  than  assigned  In  the 
pxceptlon.  The  pleading  upon  which  plain- 
tiff's cause  of  action  Is  based  and  the  un- 
disputed evidence  show  that  the  message 
was  sent  plaintiff  in  care  of  Christian  Col- 
lege at  Cardell,  Okl.,  and  was  accepted  by 
defendant  in  this  form.  The  undertaking, 
therefore,  of  defendant  was  to  deliver  the 
message  to  plaintiff  at  Christian  College,  or 
to  some  one  representing  the  college  for 
plaintiff.  A  prompt  delivery  to  either  would 
have  been  a  fulfillment  of  the  contract.  It 
was  immaterial  where  the  addressee  resided, 
whether  within  or  without  the  free  delivery 
district  If  she  could  by  the  exercise  of 
leasonable  diligence  on  the  part  of  the  com- 
panj  have  been  found  within  such  free  de- 
liverj  district  at  the  time  tbe  message  reach- 
ed Cardell,  Okl.,  it  was  the  duty  of  defend- 
ant to  deliver  the  message,  whether  the  extra 
fee  had  been  paid  or  not.  The  message  was 
directed  to  her  at  Christian  College  and  In 
care  of  the  college;  and  there  is  uo  allega- 
tion or  intimation  in  the  special  plea  that 
Christian  College  was  located  without  the 
free  delivery  district,  and  hence,  if  for  no 
other  reason  than  this,  we  think  the  special 
plea  was  wholly  insnffldent  to  present  any 
defense  to  plaintiff's  cause  of  action.  But  It 
is  particularly  to  tbe  grounds  urged  In  the 
special  exceptltm  to  the  pleading  that  we 
wish  to  address  our  ruling. 

[11  We  think  an  important  question,  not 
only  of  plMdlng.  but  of  substantive  law,  is 
presented  by  the  assignment  of  learned  coun- 
sel tor  plaintiff  In  error.  It  involves  di- 
rectly what  legal  rights  accrue  to  telegraph 
companies  by  reason  of  the  rule  granting 
than  the  prlTilege  of  establishing  free  de- 


livery limits  in  towns  and  dties  of  tbla  state, 
and  as  to  whether  or  not  the  burden  of  as- 
certaining tbe  addressee  who  resides  within 
a  city  or  town  Is  within  or  without  the  free 
delivery  district  and  to  make  demand  for 
the  requisite  fee  rests  upon  the  telegraph 
company.  We  think  the  legal  effect  of  per- 
mitting telegraph  companies  to  prescribe  rea- 
sonable free  delivery  districts  iMyond  which 
they  are  authorized  to  make  an  extra  charge 
for  delivery  messages  should  and  does  not 
affect  the  question  of  promptness  of  deliv- 
ery, except  In  those  cases  where  a  demand  Is 
made  on  the  part  ot  the  company  for  the 
extra  fee,  and  the  sender  falls  or  refuses 
to  pay  such  extra  charge  or  guarautee  Its 
payment.  The  burden  of  ascertaining  wheth- 
er the  addressee  Is  within  or  without  the 
free  delivery  district  must  rest  upon  the 
company  where  the  addressee  lives  within  the 
limits  of  a  town  or  city.  It  is  not  reasona- 
ble to  suppose  the  sender  of  a  message  Is 
familiar  with  the  limits  of  the  free  delivery 
district  prescribed  by  the  telegraph  company. 
The  company  forms  the  free  delivery  district, 
and.  If  it  wishes  to  collect  the  extra  fee',  it 
la  Incumbent  upon  such  company  to  ascer- 
tain from  the  sender  the  exact  location  of 
tbe  sendee  In  the  place  where  the  message  Is 
to  be  transmitted.  If  that  be  a  burden.  It 
rests  lighter  upon  the  shoulder  of  the  com- 
pany than  upon  that  of  the  sender.  Tbe  dis- 
trict Is  of  its  creation  and  for  its  benefit, 
and  we  are  not  willing  to  say  that  It  Is  In- 
cumbent upon  the  sender  of  a  message  to 
ascertain  at  bis  risk  tbe  limits  of  such  free 
delivery  district  and  tender  the  extra  compen- 
sation, but  the  Company  must  determine  that 
fact  from  the  Information  In  its  possession  or 
from  such  information  as  may  be  given  It  by 
inquiry  of  the  sender  or  from  other  sources 
and  then  make  demand  for  the  extra  charge. 

[J]  If  the  addressee  lives  without  tbe  free 
delivery  limits  and  the  sender  refuses  to  pay 
the  extra  charge  or  guarantee  Its  payment, 
then  the  company  would  be  Justified  in  re- 
fusing to  make  delivery  of  the  message. 
Western  Union  Tel.  Co.  v.  Teagoe,  8  Tex. 
Civ.  App.  444,  27  S.  W.  959;  Western  Union 
Tel.  Co.  V.  Swearlngen,  65  S.  W.  lOSO ;  West- 
em  Union  Tel.  Co.  v.  Davis,  24  Tex.  Civ. 
App.  427,  59  8.  W.  47;  37  Cyc.  pp.  1678-1090. 

In  discussing  this  question.  Judge  Collard 
in  the  case  of  W.  U.  T.  Co.  v.  Davis,  above 
cited,  states  the  proposition  here  laid  down 
In  a  clear  manner,  which  seems  to  have  met 
tbe  approval  of  this  court :  "  *  •  •  If 
the  extra  charge  became  material,  the  com- 
pany should  have  Inquired  as  to  the  fact,  so 
that  the  sender  could  be  advised  of  the  fact, 
and  pay  the  same  if  demanded." 

[1]  If  tbe  special  plea  in  this  case  is  Judg- 
ed by  the  law  as  we  understand  it  and  as 
it  has  been  here  declared,  there  is  no  room 
for  doubt  that  such  plea  la  subject  to  the 
exception  urged  by  plaintiff.  '  The  sufflcdency 
of  a  plea  may  be  tested  by  a  consideration 
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of  wbat  proof  1>  legnlred  to  sustain  it  If 
it  be  found  that  certain  and  definite  facts 
must  be  establlsbed  to  soataln  a  cotaln  plea, 
then  It  becomes  a  proper  Inquiry  to  aseer- 
taln  from  the  pleading  Itself  whether  the 
existence  of  such  facts  necrasary  to  consti- 
tute the  plea  as  an  entirety  have  beem.  alleg- 
ed so  as  to  admit  evidence  to  sustain  each 
of  such  essential  facts  required  to  constitute 
and  sustain  sudi  plot ;  tbe  general  proposi- 
tion being  that  all  facts  essential  to  be  prov- 
en to  sustain  a  ploi  must  be  alleged  in  the 
leading.  • 

[4]  There  being  no  allegation  that  a  de- 
mand was  made  by  the  company  ft>r  the  ex- 
tra charge,  and  that,  such  extra  charge  be- 
ing demanded,  the  plalntlfT  failed  to  pay  It 
or  guarantee  its  payment,  no  legal  defense 
was  presented  to  excuse  the  want  of  a 
prompt  delivery  of  the  message. 

We  think  the  Court  of  Civil  Appeals  in  af- 
firming tbe  Judgment  of  tbe  lower  court 
properly  decided  the  case,  and,  so  believing. 
It  follows  that  the  judgm«it  of  that  court 
should  be  afilrmed,  and  it  Is  accordingly  so 
ordered. 


FITZHUGH  T.  JOHNSON. 

(Supreme  Court  of  TexaB.    June  jL9,  ldl2.) 

Public  Lands  (S  173*)— School  Lands- 
Sales  —  Competitive  Bidding  — Deposit— 
Bequibeuents. 

Under  Act  AprU  15.  1905  (Laws  1905,  c. 
103),  providiDK  for  the  sale  of  public  school 
land  by  competftive  bidding,  for  the  fiUug  of  an 
application  and  obligation  with  the  commission- 
er of  the  general  land  ofSce,  and  for  the  deposit 
of  the  first  payment,  aucb  deposit  is  a  condi- 
tion precedent  to  the  purchase  of  tbe  land.  It 
is  improperly  awarded  to  one  who,  though  the 
higbest  bidder,  has  not  made  his  deposit,  as 
against  a  lower  bidder  who  has  made  hia  de- 
posit 

[Ed.  Note.— For  other  cases,  see  Public 
Lnnds,  Cent.  Dig.  SS  644-551;  Dec.  Dig.  { 
173.*] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Action  by  Mrs.  M.  T.  Johnson  against  D. 
K.  Fitzbugh.  Judgment  for  plaintiff  was  af- 
firmed by  the  Court  of  Civil  Ai^>eal8  (133  S. 
w.  913),  and  defendant  brings  wror.  Re- 
versed and  rendered. 

Charles  R(^n,  of  Austin,  A.  S.  Hawkins, 
of  Midland,  and  E.  C.  Canon,  of  Pecos,  for 
plaintiff  In  error.  Frank  A.  Judklns,  of 
Odessa,  and  Ed  H.  Teiser,  of  Austin,  for  de- 
fendant in  error. 


BROWN,  a  J.  The  land  In  suit  Is  situ- 
ated In  Crane  county,  and  on  the  3d  day  of 
April,  1907,  was  upon  the  market  as  free 
school  land  under  the  act  of  April  15.  1905, 
for  sale  by  competitive  bidding.  See  chap- 
ter 103,  Laws  1905,  p.  159.  No  question  Is 
raised  as  to  the  regularity  of  the  proceed- 
ings prior  to  the  sale.   The  tract  contains 


840  acres,  and  A.  L.  ^iAer  bid  |3.06  per 
acre,  and  the  land  was  awarded  to  him  on 
the  day  of  the  sale  April  S,  1007,  but  be 
did  not  deposit  the  first  payment  In  tbe 
treasury  until  the  next  day  after  tbe  award 
was  made.  Mrs.  M.  T.  Johnson  claims  un- 
der an  award  the  commissions  which 
would  give  title  If  Fltzhugh's  title  is  not  su- 
perior. On  the  3d  day  of  April,  1907,  D.  K. 
Flt^ugh,  In  compliance  with  law,  filed  his 
bid  to  bny  ttie  same  land,  bidding  fS  pet 
acre,  and  on  tiiat  day  d^Kwlted  with  the 
treasurer  tbe  one-fortieth  of  the  pnrcbase 
price  and  claimed  to  be  the  purdiaser;  bot 
tbe  Cmnmlssloner  of  tbe  General  Land  Of- 
fice awarded  the  land  to  Flsbw. 

As  we  view  the  case,  It  d^wnds  upim  the 
validity  of  the  purchase  daimed  1^  Eitz- 
hugh.  If  he  got  the  title,  then  the  Juds- 
meata  of  tbe  trial  court  and  ot  tbe  Court 
of  Civil  Appeals  (133  S.  W.  913)  must  be 
reversed,  and  Jndgm«it  mnst  be  rendered 
for  the  plaintiff  In  error,  unless  be  abandon- 
ed his  clabn.  mils  land  was  sold  under 
chapter  103,  Laws  JSCS,  p.  101,  the  fourth 
section  of  whldi  reads:  "When  the  applica- 
tions and  obligations  aforesaid  have  be«i 
filed  In  the  General  Land  OfOee,  and  upon 
inspectl<m  they  are  found  correct  and  tbe 
land  is  found  to  be  clas^fled  and  valued 
and  <m  tbe  mai^et  for  sale  tbe  day  the  ap- 
plication was  filed,  or  on  any  prior  date  and 
still  unsold,  and  the  first  payment  is  in  the 
state  treasury,  it  shall  be  tbe  duty  of  tbe 
Commissioner  to  award  the  land  to  tbe  one 
offering  the  highest  price  therefor."  Fitz- 
bugh persistenUy  claimed  the  purchase  at 
the  time,  and  1^  bis  deposit  with  the 
Treasurer  until  it  was  urged  upon  him  to 
receive  It,  and  he  did  so  under  protest,  and 
omtlnued  at  all  times  In  possession  of  the 
land  after  It  was  awarded  to  hlm»  iwaiHng 
frequent  claim  for  It  to  the  Commissioner 
while  excluded  ftom  p(Ssesslon.  There  Is 
no  evidence  In  the  record  to  sustain  tbe  find- 
ing that  Fitzbugh  abandoned  bis  claim. 

Two  cases  are  rar^  found  to  be  so  sim- 
ilar as  this  and  Bawls  v.  Terrell,  lOl  Tex. 
157,  105  S.  W.  488.  The  case  dted  arose 
under  the  same  law  as  this,  and  In  that  two 
men  had  filed  bids  for  the  same  section. 
One  bidder  made  deposit  according  to  law. 
the  other  did  not  The  Commissioner  of 
the  General  Land  Office  awarded  the  land  to 
the  man  who  had  no  deposit  with  the  Treas- 
urer when  the  award  was  made,  and  upon 
an  application  for  mandamus  this  court  or- 
dered that  officer  to  award  tbe  land  to  tbe 
man  who  had  made  his  deposit  according 
to  law  on  the  day  the  land  was  sought  tu 
be  purchased.  This  court  stated  tbe  legal 
rights  of  the  contestants  thus:  "We  con- 
clude that,  since  the  co-respondent  did  not 
have  bis  first  payment  in  tbe  treasury  at  tbe 
time  the  bids  were  opened,  he  was  not  in 
the  eye  of  the  law  a  bidder,  and  the  Com- 
missioner was  without  power  to  award  him 


•For  oltaer  ciues  see  same  topic  and  section  NL'MUER  In  Dec.  DIs-  A  Am.  Dig.  Key  No.  SeriesA  Rep'r  lodeus 


Digitized  by 


Google 


HOUSTON  A  T.  C.  B.  CO.  T.  McDONALD 


287 


the  land.**  That  decision  detennlnes  this 
case.  Fitxlmgh  acquired  a  right  by  bla  Md 
and  deposit  and  was  entitled  to  the  land, 
and  Is  now  entitled  to  judgment  agatnat 
Mn.  Johnson.  It  la  therefore  ordered  that 
tbe  Jndgmenta  of  the  district  court  and  of 
the  Court  of  CItU  Appeals  be  rereraed,  and 
that  Jodgmrait  be  rendered  that  plaintiff  be- 
low take  nothing,  and  pay  all  costs. 


HOUSTON  &  T.  G.  B.  CO.  t.  McDONALD, 

Secretarj  of  State. 
(SopreiiM  Conrt  of  Texas.    June  19,  1912iJ 
Taxatioic  (I  876*)  —  rBANOmsfc  TJlXU  — 

CoiCPUTATIOn — "fixCEBS." 

Acts  30th  Leg.  lat  CaUed  Sesa.  c.  23,  pro- 
rides  for  s  domestic  corporation  francIuBe  tax 
of  50  cents  on  each  $1,000  of  antborized  cap- 
ital stock,  provided  that  if  the  ootstandiog 
stock,  plus  'Surplus  and  undivided  profits,  ex- 
ceeds the  emoQQt  of  authorized  capital  stock, 
tbe  rate  shall  be  computed  on  tbe  amount  of 
outstanding  stock,  plus  surplus,  etc.,  but  that 
where  the  authorized  capital  exceeds  $1,000,- 
000  tbe  rate  shall  be  50  cents  on  each  fl.OOO 
up  to  11.000,000,  and  25  cents  on  each  $1,000 
in  "excess"  of  $1,000,000.  Held  that,  wfaen  a 
corporation's  authorized  capital  exceeds  SI,' 
000.000;  the  excess  of  the  stock  over  tbat 
amount,  pins  surplus  and  undivided  profits,  is 
object  to  a  franchise  tax  of  25  cents  on  the  $1,- 
000;  the  term  "excess,"  in  the  act,  being  in- 
tended to  embrace  capital,  surplus,  and  un- 
divided profits. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  II  62S,  629-631;  Dec  Dig.  |  376.*] 

Mandamus  proceeding  b7  the  Houston  & 
Texas  Central  Ballroad  Gompany  against  0. 
C.  McDonald,  Secretary  of  State.  Writ  de- 
nied. 

Baker,  Botts,  Parker  &  Garwoud,  ot  Hous- 
ton, for  relator.  Jewel  P.  Llgbtfoot,  Atty. 
Gen.,  and  James  D.  Walthall  and  E.  B. 
Robertson,  Asst.  Attys.  Gen.,  for  respondent 

BROWN,  a  J.  We  cannot  better  atate  the 
auctions  of  rebitor  than  to  copy  from  the 
petition  aa  follows: 

"This  antt  InvolTes  the  proper  construc- 
tion of  section  1  of  the  act  of  May  16,  1907, 
prescribing  franchise  taxes  to  be  paid  by 
corporations,  being  chapter  28  of  the  General 
Laws  of  the  First  Called  Session  of  the 
Thlrtletb  L^slatnre,  found  on  page  602  of 
the  Session  Acta.  That  section  is  as  follows : 

"'Section  1.  Exc^  as  herein  provided, 
Mcfa  and  erery  private  domestic  corporation 
heretofore  chartered,'  or  that  may  hereafter 
be  (diartered  under  the  laws  of  this  state, 
shall,  on  or  before  the  first  day  of  each  year, 
pay  In  adrance  to  the  Secretary  of  Rtnte  a 
franchise  tax  for  the  year  following,  which 
shall  be  computed  as  follows,  viz.:  Fifty 
cents  on  each  one  thousand  dollars,  or  frac- 
tional part  thereof,  of  tbe  authorized  capital 
stock  of  such  corporation,  unless  the  total 
amount  of  capital  stock  of  such  corporation 
Issued  and  outstanding,  plus  its  surplus  and 
undivided  profits,  shall  exceed  Its  authorised 


capital  stodE,  and  In  that  erent  the  franchise 
tax  of  such  corporation  for  the  year  follow- 
ing shall  be  fifty  cents  on  each  one  thousand 
dollars  of  capital  stock  ot  such  corporation 
Issued  and  outstanding,  plus  Its  surplus  and 
undivided  profits:  Provided,  tbat  anch  fran- 
chise tax  shall  not  In  any  case  be  less  than 
ten  dollars.  Provided,  that  where  the  au- 
tborixed  capital  exceeds  one  mllUon  dollars, 
such  franchise  tax  shall  be  fifty  eoits  for 
each  one  thousand  dollars  up  to  and  Includ- 
ing one  mlUlon  dollars,  and  for  each  addi- 
tional one  thousand  dollars,  in  excess  of  one 
million  dcdlars,  it  shall  be  twenty-five  cents.* 
"The  contoitlon  of  petitioner,  Houston  & 
Texas  Central  Railroad  Company,  Is  that  the 
section  creates  two  classes  of  private  domes- 
tic corporations,  to  wit:  First,  where  the  au- 
thorized capital  stock  is  $1,000,000  and  less; 
and,  second,  where  the  authorized  capital 
stock  exceeds  $1,000,000;  and  that  upon  the 
first  class  the  franchise  tax  is  payable  upon 
the  basis  of  50  cents  on  each  $1,000  or 
fractional  part  thereof,  of  the  authorized 
capital  stock  of  such  corporation,  unless  the 
total  amount  of  capital  stock  of  such  cor- 
poration issued  and  outstanding,  plus  its 
surplus  and  undivided  profits,  shall  exceed 
its  authorized  capital  stock,  and  in  that 
event  the  franchise  tax  of  the  corporation 
shall  be  50  cents  on  each  $1,000  of  capital 
stock  Issued  and  outstanding,  plus  its  surplus 
and  undivided  profits.  On  the  second  class, 
the  franchise  tax  is  50  cents  for  each  $1,000 
up  to  and  Including  $1,000,000,  and  for  each 
additional  $1,000  In  excess  of  $1,000,000  It 
shall  be  25  cents;  that  is  to  say,  on  the  first 
class,  where  the  authorized  capital  stock  Is 
$1,000,000  or  less,  the  surplus  and  undivided 
profits.  If  any.  Is  added  to  the  authorized  cap- 
ital stock,  and  in  tbe  second  class  the  surpliK 
and  undivided  profits  Is  not  included,  but 
the  computation  Is  made  solely  upon  tbe 
basis  of  the  authorized  capital  stock,  and  is 
50  cents  per  $1,000  up  to  $1,000,000,  and  for 
each  additional  $1,000  in  excess  of  $1,000,000, 
25  cents. 

"The  authorized  capital  stock  of  the  Hous- 
ton &  Texas  Central  Railroad  Company  Is 
$10,000,000,  and,  under  tbe  construction  here- 
in contended  for,  its  franchise  tax  would  be 
50  cents  per  $1,000  for  the  first  $1,000,000 
and  25  cents  per  $1,000  for  the  remain- 
ing $9,000,000,  or  $2,750.  In  addiUon  to  Its 
authorized  capital  stock  of  $10,000,000,  peti- 
tioner, Houston  &  Texas  Central  Railroad 
Company,  has  a  surplus,  that  is  to  say,  an 
excess  of  assets  over  liabilities,  of  $7,27^,- 
245.66,  and  respondent,  the  Secretary  of 
State,  contends  that  this  sum  must  be  added 
to  the  $10,000,000  of  authorized  capital  stock, 
and  the  franchise  tax  baaed  upon  this  es- 
timate, and  tbat  the  tax  should  be  60  cents 
per  $1,000  for  tbe  first  $1,000,000  and  25 
cents  per  $1,000  for  the  remaining  $16,276,- 
245.65,  or,  as  computed  by  him,  $4,069.25. 

"Prior  to  the  Ist  day  of  May.  1912,  on 
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wbtch  date  the  tax  became  due  and  payable, 
to  wit,  on  the  23d  day  of  AprU,  1912.  peti- 
tioner tendered  to  the  Seoretary  of  State  the 
said  sum  of  |2J50,  In  foil  payment  of  Its 
franchise  tax  under  the  act;  bat  the  Secre- 
tary of  State  declined  to  acc^t  said  tendtf, 
and  refuses  to  accept  any  sum  leas  than  the 
sum  of 

The  question  for  our  determination  Is: 
Was  the  surplus  and  undlTlded  profits  (be- 
ing ¥7,276,246.66,  as  shown  by  the  railroad 
company's  report)  subject  to  taxation  for  the 
year  1912?  There  Is  no  dispute  as  to  the 
amount  of  iCuthorlzed  capital  stock  outstand- 
ing, befne  $10,000,000.  The  method  of  com- 
puthig  the  tax  and  the  rates  to  be  charged 
is  prescribed  by  this  language  of  section  1 
of  the  act:  "Fifty  cents  on  each  one  thou- 
sand dollars,  or  fractional  part  thereof, 
of  the  authorised  capital  stock  of  such  cor- 
poration, unless  the  total  amount  of  capital 
stock  of  such  corporation  issued  and  out 
standing,  plus  Its  surplus  and  undivided  iprof- 
its,  shall  exceed  its  authorized  capital  stock, 
and  in  that  event  the  franchise  tax  of  such 
corporation  for  the  year  following  shall 
be  fifty  cfflits  on  each  one  thonsand  dollars 
of  capital  stock  of  such  corporation  issued 
and  outstan^Ung." 

Independently  of  the  second  proviso  of  the 
law,  that  clause  vould  fix  a  tax  on  the 
capital  stock,  plus  Its  surplus  and  undivided 
profits,  at  the  rate  of  50  cents  on  each 
f 1,000  of  the  combined  sums,  and,  without 
the  proviso,  would  embrace  the  entire  capital 
stock  and  surplus  and  undivided  profits. 
This  result  would  be  produced  by  applying 
the  rule  laid  down  in  the  body  of  the  act; 
but,  the  authorized  capital  stock  being  more 
than  $1,000,000,  the  proviso  becomes  appli- 
cable, and  BO  modifies  the  preceding  provi- 
sion that  the  amount  of  capital  that  shall  be 
subject  to  60  cents  on  the  $1,000  Is  limited  to 
$1,000,000,  and  for  each  additional  $1,000  In 
excess  of  $1,000,000  the  franchise  tax  shall 
be  25  cents.  That  proviso  reads:  "Provided, 
that  where  the  authorized  capital  exceeds 
one  million  dollars,  such  franchise  tax  shall 
be  fifty  cents  for  each  one  thousand  dollars 
up  to  and  Including  one  million  dollars,  and 
for  each  additional  one  thousand  dollara  io 
excess  of  one  million  dollars,  it  shall  be 
twenty-five  cents."  It  is  plain  that  "the 
excess"  mentioned  In  the  proviso  ^braced 
the  amount  of  stock  outstanding  in  excess  of 
$1,000,000:  that  Is,  $9,000,000  of  the  stock 
are  by  Uie  proviso  made  subject  to  the  25 
cents  tax.  Instead  of  60  cents  on  each  $1,000. 

Are  the  surplus  and  undivided  profits  In- 
cluded In  the  term  "excess"?  The  language 
of  the  law  makes  the  surplus  and  undivided 
profits  taxable  with  the  stock  tai  every  in- 
stance when  tlie  outstandlug  st04^  and  sur- 
plus and  undivided  profits  exceed  the  au- 
thorized capital.  We  believe  that  a  correct 
Interpretation  of  the  language  Is  that,  when 
the  authorised  capital  exceeds  $1,000,000,  the 


excess  of  the  stock  over  $1,000,000.  plus  its 
surplus  and  undivided  profits,  shall  be  sub- 
ject to  the  tax  of  25  cents  on  the  $1,000. 
There  is  nothing  in  the  language  which  will 
relieve  the  surplus  and  undivided  profits 
from  the  effect  of  the  general  language  which 
made  that  fund  subject  to  60  cents  on  the 
$1,000;  but  we  are  of  the  opinion  that  the 
association  in  the  body  of  the  act  of  the 
authorized  capital  and  the  surplus  and  un- 
divided profits  uniformly  at  the  same  rate 
Justifies  the  conclusicm  that  th^  vere  so 
associated  In  the  legislative  mind  in  framing 
the  i^vlso,  therefore  the  "excess"  was  in- 
toided  to  embrace  capital,  suqilus,  and  un- 
divided profits  on  the  same  terms. 

A  careful  reading  of  the  law  leads  na  to 
the  conclusion  that  it  was  the  purpose  to 
tax  the  active  capital,  and  all  of  the  active 
capital,  of  such  corporation  at  the  same 
rates  and  under  the  same  limitation.  That 
purpose,  being  so  apmroit.  furnishes  a  safe 
guide  for  the  construction  of  the  act  The 
Secretary  of  State  correctly  construed  the 
law.  , 

It  is  therefore  ordered  that  the  mandamus 
be  refused,  at  relator's  cost. 


McLaughlin  et  ai.  v.  smith  et  at 

(Supreme  Court  of  Texas.    June  19,  1912.) 

Schools  asd  Schooi.  Distbicts  (t  30*)— 
CouNTT— DivisiOH— Statutbs— "Mat." 

Acts  Slat  Leg.  c.  12,  §  60,  requires  coanty 
commiseioDers,  ia  organized  couoties  not  sub- 
divided, to  divide  their  coonties  into  conven- 
ieat  school  dlBtrlcts,  so  that  no  district  shall  be 
thereafter  created  having  an  area  of  less  than 
16  square  miles  or  more  than  one  school  for 
white  children  and  one  for  colored  children 
for  each  16  square  miles  of  territory  or  major 
fraction  thereof,  except  that  the  commiEsioDera 
"may"  reduce  the  area  of  any  common  school 
district  and  create  such  additional  districts  as 
may  be  necessary,  provided  that  no  district 
shall  be  reduced  to  contain  less  than  0  square 
miles  of  territory,  and  that  no  new  district 
shall  thereafter  be  created  having  a  less  area 
than  0  square  miles,  and  tbnt  the  area  of  school 
districts  having  an  outstanding  bonded  indebt- 
edness shall  not  be  reduced  until  after  such 
indebtedness  has  been  fully  discharged.  EeU, 
that  the  word  "may,"  as  so  used,  did  not  confer 
a  mere  discretion,  hut  imported  an  imperative 
obligation,  and  hence  a  division  of  a  county  ia 
such  a  manner  aa  to  place  in  the  district  con- 
taining the  county  seat  200  sections  of  land, 
making  that  district  20  miles  long,  and  includ- 
ing the  best  of  the  lands  in  the  county,  when 
the  territorv  did  not  exceed  60  acholaBtlcs  in 
number,  ano  giving  to  no  other  district  more 
than  35  sections  ol  land,  constituted  an  illegal 
exercise  of  power  which  was  subject  to  review 
by  the  courts. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts.  Cent.  Dig.  i  60:  Dec  Dig.  f 
30.» 

For  other  definitions,  see  Words  and  Phrases, 
vol  5,  pp.  4418-4447:  vol,  8,  p.  7719.] 

Certified  Questions  from  Oourt  of  ClvU 
Appeals  of  Seventh  Supreme  Judicial  Dis- 
trict 

Petition  fbr  mandamus  by  OIp  Smith  and 
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otben  mgaSnat  W.  O.  McLaogliUii  and  otli- 
en.  An  order  gnntlng  an  injunction  re- 
straining d^mdants  from  makins  an  al- 
leged tm^oper  dlTlsion  of  a  county  and 
ecbool  district  waa  affirmed  by  the  Gonrt 
of  CItU  Appeals  a40  S.  W.  248).  and  ques- 
tioDS  were  certified  to  tbe  Supreme  Court 

Cooper,  Uerrill  &  Lumpkin,  ot  Amarillo, 
for  appellants.  L.  W.  Dalton,  of  Plainvlew, 
and  J.  W.  Burton,  of  Cswbytxm,  toi  appel- 

IMB. 

BROWN,  a  J.  The  certificate  In  this 
case  is  so  utterly  wanting  in  compliance 
with  the  rules  for  preparing  such  that  this 
court  would  not  consider  it  but  for  the  puh* 
11c  Interests  iuTolTed  and  the  character  of 
the  case  It  Involves,  which  might  become 
more  comidlcated  aboold  this  court  dlainiaB 
tbe  ttrtlficate. 

We  expressly  state  that  this  shall  not  be 
regarded  as  a  precedent 

By  an  act  approved  February  19,  1909 
(Acts  31st  Leg.  c  12).  the  L^slature  of 
this  state  enacted  a  law  from  which  we 
copy  the  following:  "Sec  50.  It  shall  be 
the  duty  of  the  county  commissioners'  courts 
of  all  organized  counties,  not  already  sub- 
divided, to  subdivide  their  respective  coun- 
ties Into  convenient  school  districts  by  the 
first  day  of  September,  1909,  and  any  coun- 
ty hereafter  organized  shall  be  so  subdivided 
before  the  b^inning  of  the  next  ensuing 
Bcbool  year  after  its  organization;  provided 
that  no  district  shall  hereafter  be  created 
having  an  area  of  less  than  sixteen  square 
miles,  and  not  more  than  one  school  for 
Thite  children  and  one  school  for  colored 
children  shall  be  established  for  each  six- 
teen square  miles  of  territory,  or  major 
fraction  thereof,  within  such  district,  pro- 
vided, tt|e  county  commissioners*  court  may 
reduce  the  area  of  any  common  school  dis- 
trict and  create  such  additional  school  dis- 
tricts as  may  be  necessary  for  the  best 
btterests  of  the  school  children ;  provided, 
that  no  school  districts  shall  be  reduced  to 
contain  less  than  nine  square  miles  of  terri- 
tory, and  no  new  district  shall  hereafter  be 
created,  having  a  less  area  than  nine  square 
miles,  and  provided  further,  that  the  area 
of  school  districts  having  an  outstanding 
bonded  indebtedness  shall  never  be  reduced 
until  after  such  bonded  indebtedness  shall 
have  been  fully  discharged." 

The  commissioners*  court  of  Crosby  coun- 
ty, upon  application  of  defendants  in  error, 
refused  to  change  the  school  district  of 
Emma  In  that  county  under  the  following 
state  of  facta:  At  a  date  not  mentioned 
la  the  statemoit  of  Ibcts,  tbe  connty  court 
of  Crosby  county  laid  out  the  school  dls- 
tifeta  in  said  county  In  such  manner  as  to 
place  in  the  district  which  in<fludes  Bmma, 
the  county  seat  200  sectlona  of  land,  mak- 
ing the  district,  20  miles  in  length  and  in- 
cluding the  best  of  the  lands  of  the  county. 
Tbe  acbolaatic  population  In  that  territory 
1488.W^10 


did  not  exceed  "00  scholastics**  In  immber. 
The  said  court  gave  to  no  other  district 
more  than  3S  sections  of  land.  Bmma  is  the 
county  seat  of  that  county  with  a  small  pop- 
ulation. Crosbyton  is  a  town  with  greater 
population,  and  now  baa  an  independent 
school  disMct  but  with  small  terrUory  and 
very  inferior  quality  of  land. 

The  appellants  have  conspired  to  dominate 
and  control  the  commissioners'  court  of 
which  they  have  the  majority,  and  have  ar- 
ranged to  issue  bonds  by  said  Bmma  school 
district  whereby  they  would  prevent  a 
change  in  that  district  for  many  years.  It 
is  useless  to  detail  the  facts  which  show 
an  absolute  dlsr^rd  of  the  public  interest 
by  appdlants  and  a  shameless  prostitution 
of  their  offices  to  the  accomplishment  of 
their  selfish  purposes.  I  have  never  before 
seen  such  an  array  of  foots  establishing 
such  disregard  of  right  with  not  a  word  of 
contradiction  or  even  of  explanation. 

A  dlscus^on  ot  the  authority  of  the  dis- 
trict court  to  enforce  the  performance  of  the 
duty  of  redlstrictlng  that  county  is  justified 
alone  by  tbe  use  of  the  word  "may"  in  the 
law.  Tbo  facts  which  give  It  the  form  of 
discretionary  power  are  amply  sufficient  to 
authorize  tbe  action  and  judgment  of  the 
district  judge  who  did  himself  great  credit 
by  laying  the  strong  hand  of  justice  on  a 
scheme  to  pervert  offldal  duty  to  selfish 
ends. 

The  law  Is  clearly  stated  in  these  words  In 
volume  2  of  Lewis*  Sutherland  on  Statutory 
Construction:  "Sec.  68&  •  •  •  In  all 
cases  where  the  words  It  shall  be  lawful'  or 
tile  word  'may/  or  any  equivalent  permis- 
sive npression,  Is  onployed  with  reference 
to  a  court  of  justice,  and  Independentiy  at 
any  precise  conditions  expressed  or  ImiAied, 
they  ^ve  the  tribunal  jurisdiction,  leaving 
it  to  exercise  its  discretion  according  to 
the  requlrem^ts  of  justice  in  eadi  partlcn- 
lar  case.  Where,  with  reference  to  condi- 
tions ezpressed  or  implied,  or  Independent 
of  any  special  drcnmstances.  It  is  manlfMt- 
ly  intended  that  the  power  should  he  a%r>- 
dsed  tox  the  promotion  of  justice  or  the 
public  good,  such  permissive  words  are  im- 
perative in  the  former  case  upon  the  requi- 
site conditions  being  shown,  and  in  the 
other  npon  application  by  those  entitied  to 
invoke  the  exercise  of  the  power;  such  dr- 
cumstances  as  were  needful  havli^c  been 
considered  1^  the  Legislature.  Permissive 
words  in  respect  to  courts  or  officers  are 
Imperative  In  those  cases  in  which  the  pub- 
lic or  individuals  have  a  r^cht  that  the  pow- 
er BO  conferred  be  exerdsed.  Sudi  words, 
when  used  In  a  statute,  will  be  ocmstmed  as 
mandatory  for  the  purpose  of  sustaining 
and  enforcing  rights,  but  not  for  tbe  pur- 
pose of  creating  a  right  or  det^mlnli^  its 
character;  they  are  peremptory  whoi  nsed 
to  clothe  a  public  officer  with  power  to  do 
an  act  which  ought  to  be  done  for  the  sake 
of  justice^  or  which  concerns  the  public  In- 
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torast  <A  the  rights  of  third  personB.  A  di- 
rection contained  in  a  statute,  thous^  coach- 
ed In  merelr  permlSBlve  language,  will  not 
be  construed  aa  leaving  compliance  optional, 
when  the  good  sense  of  the  entire  enactment 
requires  Its  provislona  to  be  deemed  com- 
pulsory. Where  a  statute  confers  power 
apon  a  corporation,  to  be  exercised  for  the 
public  good,  the  exercise  of  the  power  Is  not 
merely  discretionary,  but  Imperative,  and 
the  words  'power  and  anthorlty*  in  such 
case  mean  duty  and  obligation." 

We  have  copied  liberally  because  the 
sound  principle  Is  so  ably  enforced  by  differ- 
ent forms  of  expression.  People  t.  Bnftalo, 
140  N.  T.  300,  35  N.  E.  486.  37  Am.  St  Rep. 
563.   It  would  be  useless  to  cite  more  cases. 

A  case  quite  similar  to  this  was  before  the 
court  In  Sansom  v.  Mercer,  68  Tex.  488,  S 
S.  W.  62.  2  Am.  St  Rep.  50S,  In  which  Judge 
Gaines,  for  the  court,  enforced  the  rule  above 
declared. 

The  statute  cited  was  enacted  to  empower 
the  commissioners'  court  for  the  public  good 
and  the  benefit  of  the  county  tree  schools 
to  reduce  the  existing  districts,  so  as  to 
adapt  tbem  to  the  needs  of  the  people.  In 
this  case  the  conditions  existed  which  called 
for  the  action,  and  it  became  a  legal  duty  In 
the  Interest  of  Justice,  good  honest  clean 
govemmeut,  tbat  the  wrong  so  perpetrated 
to  forward  selfish  ends  should  be  righted  in 
the  Interest  of  the  people.  The  courts  will 
compel  the  performance  of  the  duty  Imposed. 

It  Is  tmnecessary  to  definitely  answer  the 
second  and  third  qnestlona.  The  court  had 
the  power  to  use  whatever  writs,  preventive 
or  corrective,  that  were  needed,  to  effectual- 
ly prevent  and  remedy  the  wrong  done  and 
threatene4L 


POWBMj  t.  FREEMAN. 
(Snpreme  Court  of  Texas.   June  12,  1912.) 

Haster  and  SmTAirr  (%  213*)— AsauHTTion 

OF  Risk— LiTTiNG  Blocks  or  Ice. 

A  railway  employ^  assumed  the  risk  of  bfr- 
ine  Injured  through  alipping  and  a  block  of  tee 
(allfoK  upon  him  while  attempting  to  lift  a  block 
weighing  about  100  pounds  from  an  ice  box, 
uainK  his  hands  In  the  absence  of  books  or  other 
appliance. 

fKd.  Note.— For  other  cases,  see  Master  and 
Sen^ant,  Cent  Dig.  i|  658-064;   Dec.  Dig.  { 

Error  to  Conrt  of  Civil  Appeals  of  Second 
Supreme  Judicial  Dtetrlct 

Action  by  J.  R.  Powell  against  Thomas  J. 
Freraian,  receiver.  From  a  Judgment  of  the 
Court  of  avU  Appeals  044  8.  W.  1033)  re- 
versing Judgment  for  plaintiff,  be  brings 
ror.   Application  tor  writ  refused. 

Plaintiff  sues  defendant  as  receiver  of  a 
railroad,  for  bijury  to  plaintiff  caused  by 
his  slipping  and  a  blodi  of  ice  falling  npon 
him  while  be  was  attempting  to  lift  a  block 
weighing  about  100  pounds  from  an  Ice  box. 


using  bis  hands  In  tiie  abMDce  of  hooka  or 
other  appliance. 

Mike  E.  Smith  and  Turner  ft  Bradley,  all 
of  Ft  Worth,  for  applicant 

BROWN,  CL  J.  This  application  la  refus- 
ed because  the  evidence  of  the  plaintiff  In 
error  ahowa  that  be  assumed  the  rtsk  of  lift- 
ing the  loe  aa  he  did. 

We  do  not  approve  the  holding  of  the  Coart 
of  Civil  Appeals  that  the  plaintiff  was  en- 
gaged in  interstate  commerce.  That  quea- 
tlon  la  not  passed  upon  by  this  court 


RED  RITEB  NAT.  BANK  t.  BRAT  et  aL 
(Supreme  Court  of  O^xas.  June  12.  1912.) 

PBINCIPAt  AKD  SURETT  ^  105*)— DiSCHABQB 

OF  SUBETY— "BlNDINO  AOBKMENT." 

A  surety  of  mortgaged  property  stsnding 
as  surety  Is  released.  If,  without  the  surety's 
eonaent,  a  binding  agreement  is  made  between 
the  creditor  and  principal  debtor  for  an  exten- 
sion of  the  maturity  of  the  debt  with  prejudice 
to  the  8ojety*B  right  to  pay  the  debt  and  pro- 
ceed againet  bis  principal;  but  such  a  "binding 
agreement"  must  be  conclusive  against  both  the 
creditor  and  the  principal,  and  hence  an  agree- 
ment for  an  extenaion  of  maturity  procured  by 
the  principal's  fraud,  not  being  binding  on  the 
creditor,  does  not  release  the  surety. 

[Ed.  Note.— For  otlier  cases,  see  Principal  and 
Surety.  Cant  Dig.  H  298-310,  874;  Dee.  Dig.  | 
105.*] 

Error  to  Court  of  Civil  Appeals  of  EHxtta 

Supreme  Judicial  District 

Action  by  Ermlnia  C.  Bray  and  another 
against  the  Red  River  National  Bank.  From 
a  Judgment  of  the  Court  of  Civil  Appeals 
(132  S.  W.  968)  partly  affirming  a  Judgment 
for  plaintiffs,  defendant  brinsa  enror,_  Re- 
versed and  remanded. 

Chambers  &  Black  and  Lennox  A  Lennox, 
all  of  ClarksvlUe,  for  plaintiff  In  error. 
Short  A  Felld,  of  Dallas,  for  defendant!  In 
error. 

PHILLIPS,  J.  On  AprU  11,  1907,  E.  F. 
Bray  and  Ermlnia  C.  Bray,  his  wife,  execut- 
ed and  delivered  to  the  Red  River  National 
Bank  of  ClarksvlUe,  Tex.,  tbelr  two  prom- 
issory notes,  payable  to  tbe  bank,  aggregat- 
ing $4,133.30.  principal,  the  first  maturing 
October  16,  1907,  and  the  other  December  15, 
IWT,  to  secure  the  payment  of  which  they 
at  the  same  time  granted  a  deed  of  tmst  lien 
upon  certain  real  estate,  situated  In  Clarks- 
vlUe, the  separate  property  of  Mrs.  Bray. 
Neither  of  the  iiotea  was  paid  at  maturl^, 
but  between  October  15,  1007,  the  date  of 
tbe  maturity  of  the  flrat  note,  and  July  7, 
1908,  payments  amoimting  to  $1,500  were 
made  upon  that  note.  Request  waa  made  by 
Bray  for  an  extenaion  of  the  maturity  of 
both  notes,  and  finally,  on  July  7.  1908,  in 
consideration  of  the  payment  In  advance  of 
the  Interest  that  would  accrue  on  them  to 
October  1,  1908,  the  bank  agreed  with  Bray 
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to  extend  their  time  of  paymmt  to  that  date. 
Upon  defoalt  then  made  In  fbeir  payment, 
the  bank  attempted  to  enforce  Its  deed  oif 
trust  by  a  sale  of  the  property  nnder  the 
power  afforded  by  its  prorlsiona.  Thereupon 
Mrs.  Bray,  jolncMi  by  her  husband,  brought 
this  snlt  to  enjoin  such  foreclosure  proceed- 
logs  npon  the  ground  that  the  extension  of 
the  maturity  of  the  notes  was  without  her 
consent,  whereby  her  property  was  released 
as  secarlty  for  the  debt  The  bank,  among 
other  things,  answered  that  It  bad  been  in- 
duced to  grant  the  extension  by  certain 
fraudulent  and  false  representations  made  to 
it  by  Bray  for  the  purpose  of  effecting  the 
release  of  Mrs.  Bray's  property  as  security 
for  the  debt  by  duping  it  Into  an  agreement 
for  the  extension.  By  cross-action  It  sought 
recoT^T  for  Its  debt  and  foreclosure  of  its 
lien.  Judgment  in  the  trial  court  resulted, 
throngh  a  peremptory  instruction.  In  faror 
of  Mrs.  Bray,  canceling  the  deed  of  trust 
lien,  and  denying  to  tbe  bank  recovery  upon 
its  notes  because  of  bankruptcy  proceedings 
Instituted  by  Bray  and  then  pending.  The 
Court  of  Civil  Appeals  has  affirmed  that 
Judgment,  holding  in  Its  opinion  that  there 
was  no  evidence  that  Mrs.  Bray  consented 
to  tbe  extension.  It  further  finds  that  there 
was  enaence  sufficient  to  raise  tbe  Issue  that 
the  bank  was  deceived  Into  agreeing  to  the 
extension  by  a  fraud  practiced  npon  It  by 
Bray,  as  was  allied  by  the  bank,  but  holds 
that  the  operation  of  the  agreement  to  ex- 
tend, notwithstanding  the  practice  of  a  fraud 
tai  Its  procurement,  was  not  otherwise  than 
to  work  a  release  of  the  wife's  property  as 
•eearlty,  Inasmuch  as  an  agreement  bo  In- 
duced  wu  not  void  in  the  sense  that  a 
stranger  would  be  entitled  to  disregard  It, 
bat,  At  most,  was  merely  voidable  at  the  in- 
stance  of  the  bank  as  between  itself  and 
Brmy. 

The  established  role  of  law  Is  that  if, 
without  the  consent  of  the  surety,  a  binding 
agreement  Is  made  between  the  creditor  and 
the  principal  debtor  for  an  extension  of  the 
matarlty  of  the  d^  the  snretr  Is  released ; 
and  the  effect  la  the  same  as  to  property  that 
stands  in  the  relation  of  a  snrety,  as  did  the 
property  of  Mrs.  Bray  In  this  case.  The  rea- 
son at  the  rale  demonstrates  Ita  Justness  as 
a  principle  as  well  as  its  necessl^  In  the 
business  affairs  ttf  tbe  people^  for  at  any 
time  after  tlie  maturity  of  the  debt  the  snre- 
ty, fior  his  own  protection,  should  possess  the 
ri^t  to  pay  it  and  proceed  against  the  prin- 
cipal for  Indemnity,  and  such  right  la  im- 
paired if  the  creditor  enter  into  a  valid  con- 
tract with  the  principal  for  an  extension  of 
the  time  of  payment  The  law  tlierefore 
visits  upon  tile  creditor  the  deserved  conae- 
qoence  of  his  so  Impairing  the  right  of  the 
surety  by  releasing  tbe  snrety  from  liability. 
Benson  Phlpps,  87  Tex.  678.  29  S.  W.  1061, 
47  Am.  St  Bep.  128.  The  true  test  In  every 
sndk  case  accordingly  Is  whether  the  agree- 


ment of  extension  la  such  as  to  dray  to  the 
surety  the  exercise  of  this  right  which  In- 
heres in  his  relationship,  and  which  the  law 
places  at  his  disposal  and  command  as  a 
benefit  and  protection  Immediately  npon  the 
maturing  of  the  debt  If  the  agreement  of 
extension  be  a  binding  one,  Its  effect  clearly 
Is  to  deprive  him  of  his  right  But  If  the 
agreement  be  not  a  binding  one.  It  remains 
Intact  and  unprejudiced.  What  the  law 
speaks  of  In  this  sense  as  "a  binding  agree- 
ment" is  an  agreement  that  Is  conclusive 
upon  both  the  creditor  and  the  principal,  an 
agreement  that  both  effectually  stays  the 
hand  of  the  creditor,  and  yields  to  the  prin- 
cipal the  full  braefit  of  the  indulgence,  an 
agreement  that  neither  can  avoid,  but  which 
both  must  respect,  and  which  because  of  Its 
Inviolable  character  operates  to  the  harm  of 
the  snrety.  It  does  not  mean  an  agreement 
that  the  principal  has  induced  by  his  deceit 
and  fraud,  and  is  therefore  wanting  In  that 
integrity  which  the  law  demands  In  contracts 
that  It  will  enforce.  It  does  not  mean  an 
agreement  wblch  is  the  result  of  the  prlncl- 
pal'B  artifice,  bearing  the  semblance  of  a 
crafty  trick  and  actuated  by  a  dishonest  de- 
sign, nnder  which  the  creditor  is  beguiled 
into  a  position  where  his  forbearance,  thus 
Influenced,  Is  turned  against  him,  and  Is 
availed  of  to  destroy  the  security  for  his 
debt.  The  law  will  not  so  protect  the  fruits 
of  the  fraud  of  the  principal,  or  so  penalise 
the  magnanimity  ef  the  creditor.  Such  an 
agreement  Is  not  binding  upon  the  creditor. 
If  It  Is  not  binding  upon  the  creditor,  it  Is 
not  such  an  agreement  as  will  operate  to  the 
disadvantage  of  the  surety  or  the  prejudice 
of  his  rights.  If  tbe  creditor,  should  elect 
to  stand  npon  It  after  notice  of  the  fraud 
and  request  made  by  the  snrety  tliat  he  pro- 
ceed against  the  principal,  the  surety  would 
be  released  under  articles  8811  and  3812  of 
the  Revised  Statutes,  the  drat  of  whirii  pro^ 
vldes  that  when  the  right  of  action  has  ao- 
cmed  npon  the  obllcation,  .the  surety  wmy 
require,  by  notice  In  writing,  that  the  eredl* 
tor  forthwith  institute  suit  upon  it;  and  the 
other  providing  that  in  the  event  he  falls  to 
do  so,  as  therein  provided,  after  such  notice 
the  surety  shall  be  discharged.  If  the  agree- 
ment is  broi^ht  about  by  the  fraud  of  the 
principal,  and  la,  therefore,  not  binding  npon 
the  creditor,  no  valid  extension  of  the  ma- 
turity results,  the  right  of  acthm  would  Iw 
regarded  as  having  accrued  npon  tbe  orUtfnal 
maturity,  and  the  statute  would  be  available 
to  the  surety.  Nor  would  bncb  an  agree- 
ment foreclose  the  right  of  the  surety  for  his 
own  protection  to  pay  tbe  debt  and  fnoceed 
himself  against  the  principal  for  Indemnity. 
Such  right  of  action  would  be  as  complete  In 
the  surety  as  In  the  creditor,  as  the  princi- 
ples of  subrogation  would  cast  upon  blm  all 
the  rights  and  remedies  of  the  creditor.  In- 
cluding the  defenses  of  fraud  and  deceit 
Brandt  on  Suretyship,  U  288,  822.   As  such 


Digitized  by  i^oogle 

4 


293 


148  SOUTHWESTERN  BBPOBTBR 


fTex, 


an  agreonent  would  not  tmpatr  the  rigbt  of 
the  surety,  no  reason  can  exist  why  It  should 
destroy  the  secniity  of  the  creditor. 

The  Court  of  GItU  Appeals,  as  stated  In 
ita  opinion,  recognlEes  that,  If  this  were  a 
contract  merely  between  the  bank  and  Bray, 
the  bank  would  be  entitled  to  be  heard  upon 
its  plea,  and  Uiat  as  between  them  the  agree- 
ment was  subject  to  be  avoided  by  the  court 
because  of  the  fraud  alleged  to  have  been 
perpetrated  by  Bray  In  its  procurement  If 
it  was  thus  subject  to  be  set  aside  as  between 
the  bank  and  Bray,  it  was  not  a  binding 
agreement  between  ttiem,  and  cannot  be  held 
operative  to  release  the  surety.  The  sure^ 
cannot  luTohe  for  his  release  an  agreement 
by  which  the  creditor  is  not  bound,  r^ard- 
less  of  whether  it  is  binding  upon  the  prin- 
cipal. It  is  only  an  agreement  for  a  new  ma- 
turity whldi  is  blndhig  upon  the  creditor 
and  prevents  enforcemait  of  the  prlndpal's 
liability  that  Impairs  the  surety's  rlgbt.  If 
the  creditor  is  not  bound  by  the  agreement 
and  the  principal's  liability  may  still  be  en- 
forced, what  possible  ground  of  complaint 
can  the  surety  have,  and  how  is  be  in  any 
wise  prejudiced?  It  is  not  necessary  that 
the  agreement  of  extension  be  void  and  not 
merely  voidable,  as  is  held  by  the  learned 
Judge  writing  tbe  opinion  of  the  Court  of 
€lvll  Appeals.  Tbe  effect  of  a  Judgment  in 
favor  of  tbe  bank  upon  the  issue  would  be  to 
make  the  agreement  void  ab  initio,  and  of 
no  effect  whatever.  This  court  held  in  Ben- 
son V.  Pbipps,  supra.  In  discuesing  tbe  right 
of  a  surety  under  an  extension  agreement, 
that,  "if  the  creditor  fs  not  bound  by  the 
promise  to  extend,  it  is  clear  there  Is  no  re- 
lease," which  we  deem  tbe  correct  rule. 

If  the  fraud  of  the  principal  Is  sufficient 
to  absolve  the  creditor  from  an  agreement 
induced  by  It,  as  between  himself  and  the 
principal,  it  ought  to  he  sufficient,  and  we 
think  It  is,  to  prevent  the  surety  from  profit- 
ing by  It  to  the  destruction  of  the  creditor's 
security.  In  the  well-consldered  opinion  of 
Judge  Key  In  the  case  of  Officer  v.  Marshall, 
9  Tex.  Civ.  App.  428,  29  S.  W.  246,  where 
tbe  sureties  claimed  to  have  been  released 
by  an  acceptance  by  the  creditors  of  a  re- 
newal note  to  which  the  signature  of  the 
sureties  were  forged,  It  is  said:  "When  one 
is  induced  to  enter  Into  a  contract  by  fraud 
practiced  by  tbe  other  party  thereto,  the  con- 
tract is  not  binding  upon  the  person  defraud- 
ed, although  the  latter  may  have  received 
a  consideration.  It  follows,  therefore,  that 
if  appellants  accepted  another  note  in  pay- 
ment of  the  one  sued  on.  with  appellees' 
names  forged  thereto,  and  they  believed  ap- 
pellees' signatures  to  be  genuine,  the  conduct 
of  Alarsball  In  presenting  the  forged  note, 
and  thereby  procuring  the  note  sued  on,  and 
an  extension  of  time  on  the  debt,  was  a 
fraud  upon  appellants,  and,  although  he  may 
have  paid  Interest  In  advance,  or  some  other 
valuable  consideration,  the  agreement  to  ex- 


tend the  time  was  not  binding  upon  appel- 
lants." Numerous  other  holdings  are  to  the 
same  effect.  The  principle  announced  In 
that  case  should  control  this  one.  As  the 
Court  of  Civil  Appeals  bss  found  ttiat  tbe 
evidence  In  the  case  was  snfflicient  to  raise 
the  issue  of  fraud  In  tbe  procuremoit  of  the 
bank's  promise  to  extend  the  time  of  pay- 
ment, it  follows  tliat  ita  Judgment  and  tbe 
Judgment  of  the  district  court  should  be  re- 
versed, and  the  cause  remanded  to  the  dis- 
trict court  for  the  trial  of  the  Issuer  and  U 
Is  so  ordered. 
Reversed  and  remanded. 


OITT  OF  DALIiAS  t.  DAIiLAS  CONSOU- 
DATED  ELEOTKZC  ST.  RY.  CO. 
(Supreme  Court  of  Texas.   Jnne  19,  1912.) 

CoNsTiTunoirAL  Law  ({  68*)— Judioxai^  Pow- 

EK— Political  Questions. 

The  courts  are  without  power  to  enjoin  a 
canvass  of  aji  election  in  a  ^'ity  on  an  ordinance 
fixing  street  railway  fares  under  the  power  of 
the  initiative  on  the  ground  of  want  of  power 
in  the  electorate  to  adopt  tbe  ordinance;  tbe 
canvass  of  elections  being  a  political  power  be- 
yond judicial  control. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  »  125-127;  Dec  Dig.  |  08.*] 

CerUfled  Question  from  Court  of  Civil  Ap- 
peals of  Fifth  Supreme  Judicial  District. 

Action  by  the  Dallas  Consolidated  Elec- 
tric Street  Railway  Company  against  the 
City  of  Dallas.  Judgment  for  plalntlfl,  and 
defendant  prosecuted  a  writ  ot  error  In  the 
Court  of  Civil  Appeals,  which  certifies  a 
question  to  the  Supreme  Court  .  Question 
answered. 

James  J.  Collins  and  Lee  Richardson,  both 
of  Dallas,  for  plaintiff  in  error.  Baker, 
Botts,  Parker  &  Garwood,  of  Houston,  and 
Speuce,  Enight,  Baker  &  Harris,  of  Dallas, 
for  defendant  In  error. 

PHILLIPS,  J.  This  was  a  suit  Instituted 
by  tbe  Dallas  Consolidated  Electric  Street 
Railway  Company  against  the  city  of  Dallas, 
Its  mayor,  board  of  commissioners,  and  its 
secretary  to  enjoin  them  from  canvassing 
the  returns  and  declaring  tbe  result  of  a  cer- 
tain election  held  In  the  dty  of  Dallas  on 
April  22,  1912,  at  which  an  ordinance  pre- 
scribing the  fares  to  be  charged  passengers 
of  street  railway  companies  operating  in  that 
city,  and  regulatory  of  the  carriage  of  pas- 
sengers and  tbe  operation  of  cars,  was  sub- 
mitted to  the  qualified  voters  and  voted  up* 
on  under  the  article  of  the  city's  charter 
providing  for  the  submission  of  a  proposed 
ordinance  to  such  vote  upon  the  petition  to 
tbe  board  of  commissioners  of  a  certain  per- 
centage of  tbe  qualified  electors.  Both  the 
election  and  the  ordinance  were  assailed 
in  the  plaintiff's  petition  ui>on  numerous 
grounds  set  forth  with  elaboration  and  clear- 
ness.   Without  reciting  the  alle^tions  at 
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lengtli.  It  maj  be  said  that  tbe  basis  of  the 
salt  was  the  alleged  illegalitr  of  the  elec- 
tlon  because  of  tbe  absence  of  any  power  in 
the  electorate  of  the  city  to  Initiate  or 
adopt  legislation  regulating  the  rates  of 
pDbllc  Qtlllty  corporations ;  wherefore  it  was 
alleged,  and  Is  here  contended,  that  no  law- 
ful antbority  existed  for  the  submission  of 
the  ordinance  to  a  TOte,  or  for  tbe  declara- 
tion of  tbe  result  by  tbe  goTemlng  body  of 
the  city,  or  for  any  act  on  their  part  In  re- 
Iati<m  tjiereto  parsnant  to  such  vote,  and 
that  both  the  election  and  the  ordinance 
were  accordingly  void.  In  this  connection 
it  was  further  snfflclently  alleged  that  the 
franchise  and  property  rights  of  the  plaintiff 
would  be  Injuriously  affected  by  the  exist- 
ence ot  tbe  ordinance;  that  the  ordinance 
woald  become  effective  upon  the  dedaration 
of  tlie  result  of  tbe  election  and  its  enToll- 
ment.  and  would  tbereiUKm  operate  as  no- 
tice to  tbe  public  that  tt  oonstltnted  a  bind- 
ing r^ulatlon  upon  tbe  company,  and  Its 
patrons  would  seek  to  avail  themselves  of 
the  fares  and  regulations  therein  prescribed 
to  its  harassment  and  injury  in  the  opera- 
tion of  its  cars,  tbe  impairment  of  its  fran- 
chise privileges,  dlminlshment  of  Its  earn- 
ings, depreciation  of  its  securities,  and  con- 
fiscation of  its  property.  Tbe  Judge  of  tbe 
district  court  granted  a  temporary  restrain- 
ing order  on  tbe  petition  -as  prayed  for,  and 
ordered  tbe  defendants  to  appear  at  a  later 
date  and  show  cause  why  a  temporary  In- 
Jnnctifm  should  not  Issue.  Tbe  defendants 
duly  answered  by  general  and  special  de- 
mnrrers,  a  gcoeral  denial,  and  pleaded  spe- 
cially tlist  the  ordinance  was  duly  voted  upon 
at  the  Section,  and,  under  tbe  law.  It  was 
tbe  dnty  of  the  board  of  commissioners  to 
eaoTaSB  the  returns  of  the  election,  that 
the  ordinance  was  regularly  presented  and 
snbmltted  under  the  provision  of  the  charter 
referrM  to,  and  was  dnly  voted  on  at  the 
election,  and,  farther,  that  the  ordinance 
was  not  compete  without  the  concurring 
Jndgment  of  the  board  of  commissioners. 
Upon  bearing  on  the  petition  and  the  de- 
fendants* exceptions  and  answer,  the  court 
continued  the  bijunction  In  force.  From  this 
order  tbe  defen^nts  appealed  to  the  Court 
of  Civil  Appeals.  Tbe  case  is  before  us  up- 
<ni  questions  certified  by  the  Court  of  Civil 
Appeals,  the  first  of  which  is  as  follows: 
"Did  tbe  district  conrt  of  Dallas  county  err 
npon  tha  facts  alleged  In  plalntlfl's  petition 
to  granting  the  Injunction  restraining  the 
defendants  trom  canvassing  the  returns  and 
declariiv  the  result  of  the  election  held  on 
tbe  second  day  ot  April,  1012,  In  so  far  as 
tbe  same  pertains  to  the  Initiative  ordi- 
nance complained  of  by  plaintiff?  In  other 
words,  under  the  ftusts  alleged,  does  the 
canvassing  of  tbe  returns  and  declaring  the 
result  of  t3ie  election  Involve  a  political 
qneattoi  of  which  a  court  d  equity  will  not 
take  cognlzanceT" 
While  It  was  urged  on  argument  in  be- 


half of  the  plaintiff  In  error  that  the  ordi- 
nance in  question  was  in  the  nature  of  a 
direction  to  tbe  board  of  commissioners,  and 
could  not  become  a  completed  enactment 
without  th^  concurring  Judgment  as 
pressed  in  an  ordinance  n^larly  passed  by 
tbem  pursuant  thereto,  we  are  of  the  opin- 
ion that  the  ordinance  would  become  effec- 
tive without  tbe  necessity  of  any  such  action 
by  the  board.  The  language  of  the  charter 
upon  tbe  subject  is  such  as  to  relieve  the 
question  of  any  doubt  It  says:  "If  a  ma- 
jorit?  of  the  qualified  electors  voting  on  said 
proposed  ordinance  shall  vote  in  favor  there- 
of, sqcb  ordinance  shall  thereup<m  become  a 
^^tid  and  bindliv  ordinance  of  the  dty,  and 
any  ordinance  proposed  by  petition,  or  which 
shall  be  adopted  by  a  vote  of  tbe  people, 
cannot  be  repealed  or  amended  except  by  a 
vote  ot  the  people."  Tbe  plain  declaration 
of  this  charter  provision  that  "such  ordi- 
nance shall  thereupon  become  a  valid  and 
binding  ordinance  of  the  city"  forbids  the 
view  that  the  completed  enactment  of  this 
ordinance  was  dependent  upon  anything  fur- 
ther than  the  ascertainment  by  the  board  of 
commissioners  that  a  majority  of  tbe  quali- 
fied electors  had  voted  in  favor  of  it.  While 
this  Is  true.  It  Is  equally  clear  that  such  as- 
certainment Is  essential,  at  all  events,  before 
tbe  ordinance  can  become  a  binding  legisla- 
tive act,  and  that  su<A  determination  is  not 
possible  except  by  a  canvass  of  the  vote 
cast  at  the  election.  At  the  threshold  of  the 
case  we  are  therefore  confronted  with  the 
question,  whether,  on  account  of  alleged  in- 
validity of  municipal  legislation  by  a  direct 
vote  of  the  electorate  arising  because  of  al- 
lied want  of  power  or  authority  in  such  leg- 
islative body  In  the  premises,  the  courts,  for' 
the  protection  of  property  rights,  are  at 
liberty  to  Interfere,  and  by  enjoining  a  can- 
vass of  the  vote  prevent  the  I^slative  will 
from  assuming  completed  form  and  expres-. 
sion.  Differently  stated,  tbe  question  simidy 
is  whether  this  ordinance  In  Its  Incomplete 
status,  having  only  been  voted  on  and  the 
result  of  such  vote  still  not  officially  deter- 
mined, amounted  to  such  an  invasion  of  tbe 
property  rights  of  the  plaintiff,  in  the  legal 
sense,  as  that  the  powers  of  a  court  of  equi- 
may  be  properly  appealed  to  to  obstruct 
the  determination  of  tbe  result  of  the  eleo- 
Uon,  even  If  it  be  conceded  that  the  ordi> 
nance  is  void  for  any  or  all  of  the  reasons 
nrged  against  it 

The  case  is  not  one  where  the  enforce- 
ment of  an  Kiacted  and  effective  dty  ordi- 
nance is  attempted  to  be  enjoined  because 
of  its  invalidity  and  prejudicial  effect  upon 
property  rights.  It  Is  one  wbere,  upon  such 
grounds,  it  Is  sought.  In  effect,  to  prevent  by 
Judicial  remedy  the  enactment  Itself  of  an 
ordinance  by  enjoining  the  act  which  will 
put  tt  to  force.  It  Is  therefore  necessary  to 
the  decision  that  there  be  clearly  ascertain- 
ed, detenntoed,  and  respected  that  boundary 
Itoe  that  separates  political  power  and  Jndl- 
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dal  authority  asd  defines  tbelr  respectire 
limits.  Electioiis  b^ong  to  the  political 
brancb  of  tbe  gOTenunent,  and  the  general 
rule  Is  that  they  are  beyond  the  control  of 
the  Judicial  power.  The  authority  resides 
in  tbe  courts  to  determine  their  validity,  and 
In  cases  of  invalidity  to  protect  property 
rights  whlcb  may  be  wrongfully  impaired  If 
their  result  is  suffered  to  become  efCectlTe 
and  Is  sought  to  be  ^forced;  but  a  proper 
deference  for  their  respective  powers  that  is 
Imposed  upon  the  several  departments  of  tbe 
government  should  conatrala  the  courts  to 
caution  and  certainty  when  their  authority 
Is  invoked  against  the  determination  of  the 
popular  will.  It'should  always  be  remem- 
bered that  the  separation  of  tbe  great  pow- 
ers of  government  into  different  and  dis- 
tinctive departments,  each  independent  in 
its  own  sphere  and  protected  by  constltn- 
tlonal  Umltattons  that  neither  can  transcend 
but  which  all  must  respect,  Is  the  distinctive 
feature  of  our  system,  and  its  accomplish- 
ment is  tbe  fundamental  fact  of  our  Idstory. 
Tbe  preservation  of  these  powers  In  their 
full  Integrity  and  Independ^e  is  a  mattw 
of  common  concern,  fer  upon  the  freedom  of 
their  exercise  depwd  alike  public  repose  and 
private  security,  and  neither  will  long  endure 
it  their  abridgment  be  permitted  or  en- 
couraged. While  the  courts  will  not  and 
should  not  hesitate  t*  dlschai^  their  re- 
sponsible functions  In  all  cases  that  fall 
within  the  judicial  authority,  to  them  pe- 
culiarly is  committed  the  duty  of  emphasiz- 
ing the  obligation  that  rests  upon  each  de- 
partment of  the  government  to  observe  its 
rightful  limits,  and  f«r  this  reason  it  is  the 
more  incumbent  upea  them  not  te  exceed 
tb^  own. 

As  elections  are  essentially  the  exercise  of 
political  power,  it  cannot  be  doubted  that 
all  action  propoAy  related  thereto  and  nee- 
'esaary  to  their  completion  Is  from  the  same 
source,  and  Is  but  the  expression  of  the  same 
power.  The  canvassing  of  the  returns  of  an 
election  is  necessary  te  the  determination  of 
the  result.  It  is  an  Integral  part  of  the  elec- 
tion Itself,  without  which  the  election  is  a 
vain  proceeding;  and  as  such  Inheres  as  a 
right  sanctioned  by  the  political  power,  as 
absolute  as  the  right  of  tbe  electorate  to 
vote  or  for  the  election  to  be  held.  When 
it  is  declared  that  because  of  their  relation 
to  the  political  power  of  tbe  government, 
elections  are  beyond  the  control  of  the  jn- 
dlcial  power,  It  Is  meant  that  the  whole  elec- 
tion, including  every  step  and  proceeding 
necessary  to  its  completion,  is  exempt  from 
Judicial  Interference,  and  the  canvassing  of 
the  returns  of  an  election  must  therefore 
be  held  as  within  the  rule  and  Justly  entitled 
to  its  protection. 

But  it  is  urged  by  the  able  counsel  for 
the  defendant  in  error  that  this  was  an  il- 
legal election,  and  this  ordinance  la  a  void 
ordinance  because  of  the  absence  of  any  au- 
thority in  tbe  electorate  of  the  city  of  Dal- 


las to  Initiate  or  adopt  legislation  of  the 
character  embraced  In  the  ordinance;  that, 
while  the  general  rule  is  as  here  stated,  it 
has  reference  only  to  such  elections  as  it  Is 
competent  for  the  electorate  to  hold,  and 
only  to  su^  legislation  as  the  legislative 
body  Is  authorized  to  enacL  It  Is  a  suffi- 
cient answer  to  this  contention  to  say  that 
the  validity  of  this  ordinance  is  one  ques- 
tion, and  the  right  of  the  electorate  of  ttie 
city  to  bold  the  election  and  have  tbe  elec- 
tion completed  by  the  ascertainment  of  the 
result  through  a  canvass  of  the  votes  by  the 
board  of  commissioners,  in  tbe  exercise  of 
their  political  power  without  restraint  from 
the  courts.  Is  another,  the  rightful  exerdae 
of  which  right  was  not  dependent  upon  tbe 
validity  of  the  ordinance  voted  on  at  the 
election.  Whatever  view  may  be  taken  in 
respect  to  the  validity  of  the  ordinance,  the 
election  was  had  under  color  of  authority, 
for  this  court  has  heretofore  held  that  or- 
dinances may  be  Initiated  and  adopted  un- 
der this  provision  of  the  city  charter. 
Southwestern  Tel.  &  Tel.  Go.  v.  City  of  I>al- 
las,  134  S.  W.  321.  Are  the  courts  at  lib- 
erty to  restrain  the  holding  of  an  election 
of  this  character  because  the  measure  pro- 
posed to  be  voted  on  Is  Invalid  as  a  \esa\ 
enactment?  If  so,  it  will  become  necessary 
that  the  validity  of  such  proposed  enact- 
ments be  submitted  to  and  decided  by  the 
courts  In  advance,  and  that,  under  such  re- 
gime, the  courts  determine  for  the  people 
beforehand  whether  they  bave  the  lawful 
right  to  hold  the  election,  for,  under  this 
doctrine,  the  election  may  be  stayed  by  the 
courts  until  the  validity  of  the  proposed  leg- 
islation is  by  them  judicially  determined, 
which  In  Its  f^nratlon  and  result  would  be 
the  same  as  an  adjudication  by  the  courts 
as  to  whether  the  election  may  be  rightfully 
held.  In  such  event  the  courts  would  be  re- 
solved into  mere  moot  tribunals  for  tbe  trial 
of  causes  affecting  no  property  rights,  with 
no  real  Interest  at  stake  and  no  aub^antial 
Issue  Joined,  but,  at  most,  only  sitting  In 
judgment  upon  legislation  that  might  new 
be  enacted  Into  law  and  antidpatli^  results 
otherwise  that  might  never  happen. 

It  ml^t  as  well  be  argued  that  a  court 
of  equity  may  enjoin  the  L^lslature  fnnn 
enacting  an  uncott8tI^ltional  statute,  or  tbe 
presiding  officer  of  either  branch  of  the  Leg- 
islature from  canvassing  the  vote  of  such 
body  thereon  and  declaring  the  result,  or 
the  Qovernor  from  approving  it  Instances 
may  occur  when  a  L^islature  will  naorp 
Judicial  or  executive  power  and  attempt  lef- 
Isbitlon  which  It  is  wholly  without  author- 
ity to  enact,  Just  as  It  is  here  contended 
that  this  electorate  was  without  authortly  to 
enact  this  ordinance.  But  In  such  case 
would  it  be  contended  that  the  courts  were 
clothed  with  the  power  to  enjoin  such  legis- 
lation or  acts  necessary  to  Us  completion  as 
such?  Such  a  proposition  can  no  more  be 
maintained  than  would  such  a  perveralam  of 
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Judtelal  power  be  tolmted.  The  political 
powrar  of  the  state  may  not  be  tbus  tiane* 
ferred  to  tbe  conrta.  Ttaer  are  seltbar  de* 
signed  to  exerdse  tbat  power,  nor  equliwed 
to  control  It  They  ei^t  only  to  i^ve  ef- 
fect to  the  Judicial  power  of  the  government, 
and  to  maintain  and  administer  Its  Judicial 
authority.  To  Interfere  with  tbe  oiactment 
of  legislation  Is  not  within  their  prorince. 
Tb^  remedies  lie  ready,  bat  at  rest,  until 
proper  occasion  demanda  their  naa  They 
are  not  available  against  Told  legislation 
oacted  under  color  of  authotlty  until  Its 
enforcement,  as  distinguished  from  Its  enact- 
ment. Is  attempted  or  threatened  to  the  de- 
stmcOon  or  Impairment  of  property  rights. 
DntU  thai  In  the  eyes  of  the  law  there  is 
no  InTasion  ot  sudi  rights,  and  without  such 
invaMon  of  rights  there  can  be  no  lawful  ex- 
ercise of  Judicial  autlionty. 

Tbe  law  does  not  assume  that  sworn  of- 
fldnls  will  attranpt  the  enforcement  of  an 
Invalid  law.  Its  presumption  is  to  the  con- 
trary, and  it  tharefbie  awaits  such  attempt- 
ed or  threatoied  oiforoanait  before  It  moves 
at  the  Instance  of  parties  in  intwest  If 
thlB  ordinance  is  a  nullity,  as  is  here  con- 
tended by  the  defendant  In  error,  tbe  can- 
vassing of  the  returns  of  this  election  will 
not  quicken  It  with  life  and  virtna  At  all 
events,  it  la  not  a  binding  enactment  until 
its  enactment  is  completed,  and,  until  it  is 
a  binding  enactment,  it  retains  Its  rtiatton- 
abip  to  the  political  power,  and  Is  Immune 
from  the  process  of  Jndl<dal  authority. 

Vfen  the  question  an  open  one  In  this 
state,  on  principle  and  in  reason,  we  would 
l>e  forced  to  conclude  that  the  suit  of  the 
defendant  In  error  was  ivemature  under  any 
view,  but  this  position  is  supported  by  the 
clearly  reasoned  opinion  rendered  by  the 
Court  of  Civil  Appeals  for  tbe  First  District 
through  Justice  GUI  In  the  case  of  Robinson 
&  Watson  V.  Wingate.  36  Tex.  Olv.  App.  dS, 
80  S.  W.  1067,  which  was  approved  by  this 
court  In  the  same  case  In  an  opinion  ren- 
dered by  Justice  Williams,  where  in  speak- 
ing of  the  antborlty  of  the  coart  to  enjoin 
a  commlasioners'  court  from  canvassing  the 
returns  and  pabllshlng  notice  of  the  result 
of  a  local  option  election,  which '  was  as- 
sailed as  Invalid,  it  is  said:  "The  reasons 
may  be  anmmed  np  in  the  conclusion  that 
there  Is  In  the  performance  of  these  statu- 
tory duties  no  Invasion  In  a  legal  sense  of 
the  property  rights  of  the  complainants  as 
licensed  liquor  dealers,  whether  the  election 
is  open  to  attack  in  other  ways  or  not." 
Bobinson  &  Watson  v.  Wingate,  98  Tex.  267, 
83  8.  W.  182.  To  the  same  effect  these  fur- 
ther authorities  may  be  dted:  Townsen  v. 
Mersfelder,  49  Tex.  Civ.  App.  289,  109  S.  W. 
420;  Merrill  v.  Savage.  49  Tex.  Glv.  App. 
292.  109  S.  W.  408:  Dickey  v.  Reed,  78  111. 
261.  The  case  of  the  City  of  Anstln  v.  Ans- 
tfai  Cemetery  Association.  87  Tex.  330,  28  S. 
W.  628,  47  Am.  St         11^  did  not  Involve 


the  question  here  presoited,  for  there  the 
suit  was  not  to  enjoin  the  mactment  of  an 
ordinance.  It  was  to  restrain  tbe  enforce- 
ment ot  an  ordinance  already  duly  enacted. 
Nor  la  tbe  opinion  of  Chief  Justice  Oalnea 
In  Harding  v.  Commlasioners,  96  Tex.  174, 
68  S.  W.  44.  subject  to  a  construction  In  op- 
position to  these  views.  All  that  the  court 
decided  In  that  case  was  that  the  failure  ot 
the  petition  to  allege  that  tiie  effect  of  de- 
claring that  the  election  there  Involved  had 
carried  would  be  to  Imperil  a  pecuniary 
right  of  the  plaintiff  was  of  itself  sufficient 
to  Justify  the  refusal  of  the  Injunction 
against  the  declaration  of  the  result  of  tbe 
election.  It  was  not  held  that  had  the  peti- 
tion contained  such  allegation  the  Injunction 
would  have  properly  Issued,  although  Jus- 
tice Bookhottt  of  the  Court  of  Civil  Appeals 
for  the  Fifth  District  so  amstmed  the  opln- 
icm  in  Sweeney  v.  Webb,  33  Tex.  Civ.  App. 
324,  76  S.  W.  766.  Many  cases  have  been 
cited  from  other  Jurisdictions,  some  of  which 
sustain  tbe  position  of  the  defoidant  In  er- 
ror; but  we  believe  the  sounder  doctrbie  la 
that  to  which  tbe  courts  of  this  state  have 
heretofore  adhered  and  tiom  which  we  are 
not  constrained  to  depart  We  are  unwlll- 
li^  to  establish  the  preceduit  and  write  it 
down  as  the  law  of  this  state  that  the 
courts  in  such  cases  may  in  this  manner 
predetermine  the  validity  of  legislation,  and 
assume  such  control  of  the  ezerdae  ot  Jfo- 
Utlcal  power. 

It  follows  that  the  question  above  stated, 
certiaed  by  the  Court  of  Civil  Appeals, 
should  be  answered  to  the  effect  that  the 
district  court  erred  in  granting  the  injunc- 
tion restraining  the  defendants  in  the  case 
from  canvassing  the  returns  and  declaring 
the  result  of  the  election,  and  that  under 
the  facts  alleged,  the  canvassing  of  the  re- 
turns and  declaring  the  result  of  the  elec- 
tion involved  a  political  question  not  cogni- 
zable by  a  court  of  equity.  Such  answer  to 
this  question  makes  It  unnecessary  to  an- 
swer the  additional  questions  certlfled  by 
the  Court  of  Civil  Appeals. 

The  validity  of  tbe  ordinance  Involved  Is 
not  passed  upon;  and  we  express  no  opinion 
upon  tliat  Qioestlon. 


BECK  T,  TEXAS  00.1| 

(Snprone  Court  of  Texas.   June  12.  1012.) 

1.  Afpkal  ano  Bbbob  (H  1083*)— Review- 
Jurisdiction. 

On  enor  to  review  a  Judgment  of  the  Court 
of  Appeals  In  a  personal  injury  action,  the  Su- 
preme Court  can  consider  the  qaestion  whether 
there  Is  an;  evidence  In  the  record  to  warrant 
a  fiodlBg  upon  a  partlcolar  issue;  that  being  a 
question  of  law. 

[Ed.  Note. — For  other  CRseB,  see  Appeal  and 
Error,  Cent  Dig.  U  4273-4279,  4345-4347; 
Dec.  Dig.  I  1083.»] 
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2.  MAErru  ard  Sebtant  ({  289*)— Bailboads 
— Dbbaixjient  of  Hard  Cab— Conteibd- 
TOBT  Negligence— JuBT  Question. 

In  an  action  for  injur;  to  an  employ^ 
through  derailment  of  a  hand  car  on  which  he 
was  riding,  whether  he  knew  of  the  danger  of 
derailment,  and  whether  be  was  guilt;  ol  con- 
tributory negligence,  held,  under  the  evidence, 
jury  guestioDS. 

[E«d.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Die  H  1088-1182;  Dec  Dig.  I 
289.*] 

8.  Appeai,  and.  Erbob  (S  1082*)— Review— 
Record. 

On  writ  of  error  to  review  a  Judgment  of  a 
Court  of  Civil  Appeals  on  error  from  a  judg- 
ment of  a  district  court,  the  Supreme  Court  may 
look  to  the  transcript  ai  to  any  facts  sot  pass- 
ed upon  by  the  Coart  of  Civil  ^peels. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  1133-1186,  4270,  428&- 
4292;  Dea  Dig.  S  1082.*] 

4.  Macteb  and  Seevant  (|  217*>— Railboads 
—Derailment  of  Hand  Oae— Assumption 
OF  Risk. 

If  injury  to  an  employ^  through  derailment 
of  a  band  car  on  which  be  was  riding  resulted 
from  excessive  speed  of  the  car,  his  knowledge 
of  the  car's  defective  condition  would  not  pre- 
clude his  recovery  on  the  ground  of  assumed 
risk. 

fBd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  674-600;  Dec.  Dig.  | 

6.  MaSTEB  and  SEBVANT  (I  2S1*>— GONTBIBU- 

TORY  NBOLIGENCE. 

An  employ^  is  not  guilty  of  contributory 
negligence,  where  be  relies  upon  the  assorance 
by  his  employer  or  a  vice  principal,  as  to  the 
safety  of  a  place  of  work,  tools,  machinery,  or 
appliances,  or  upon  a  promise  to  protect  and 
foafd  the  employ^  from  danger,  unless  the  dan- 
ger is  so  obvious  or  imminent  that  no  ordinarily 
prudent  person  would  encounter  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Gent  Dig.  (1  676-677;  Dec.  Dig.  fi 
281,*] 

6.  Maotbb  and  Skbvant  (||  101,  102*>— Sate 
Place  of  Woee— Appliances,  sto.— Em- 
ploteb'b  Dutt. 

An  employer  must  furnish  a  safe  place  for 

work  and  reasonably  safe  tools  and  conveyaDces 

for  transportation,  etc. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  135,  171,  174,  178,  178, 
180-184,  192;  Dec  Dig.     101,  102.*J 

Error  to  Comt  of  Civil  Appeals  of  Fourth 
Safft&m  Jadlclal  District 

Action  by-  Mike  Beck  a«aliist  the  Texas 
Oompany.  From  a  Jadgment  of  the  Court 
of  CIvU  Appeals  (138  S.  W.  489)  reversing 
Judgment  for  plalntlfr  and  rendoing  a  Judg- 
ment for  defendant  plalntUC  .brings  error. 
Reversed,  and  trial  Judgment  affirmed. 

John  Lovejoy  and  J.  W.  Parker,  both  of 
Houston,  for  plalntlCF  in  error.  Jas.  I*.  Autry, 
R.  A.  John,  and  Hutcheson,  Campbell  & 
Hutcheson,  all  of  Houston,  for  defendant  In 
error. 

DIBRELL,  J.  As  shown  by  th^  allegations 
of  the  third  amended  original  petition  filed  In 
the  district  court  of  Harris  county,  on  April 
10,  1909,  this  was  a  suit  by  plaintiff,  Mike 
Beck,  against  the  defendants,  Texas  Com- 
pany and  the  Trhilty  ft  Brazos  Tall^  Rail- 


way Company^  to  recover  damages  tot  pee- 
sonal  Injuries  received  by  plaintiff  while  In, 
the  service  of  the  Texas  Company.  Said 
company  was  Incorporated  for  tile  purposes, 
among  others,  of  buying,  selling,  storing,  and 
transporting  oil  and  gas,  with  the  right  to 
exercise  the  power  of  emtaient  domain  and  to 
lay  pipes  and  pipe  lines  across  and  under 
any  public  road  or  railroad  right  of  way  and 
other  property  for  carrying  out  such  objects, 
and  obtained  consent  to  lay  Its  pU>e  line  up- 
on the  right  of  way  of  said  railway  company. 
Under  an  agreemoit  witii  the  railway  com- 
pany, the  pipe  of  the  Texas  Company  used 
in  laying  Its  pipe  Ibie  was  transported  upon 
the  railway  cars  and  left  at  omivailent  points 
along  its  road  for  unloading  and  distribution 
by  a  force  of  men  in  the  employ  of  the  Tex- 
as Company.  The  plaintlfl  was  one  of  ser* 
eral  men  engaged  in  unloading  pipe  from  the 
railroad  cars  and  distributing  same  along  the 
right  of  way  for  future  n8&  In  getting  this 
force  of  men  to  and  ttom  the  points  where 
cars  of  pipe  were  In  waiUnf,  It  was  neces- 
sary to  transport  them  on  a  band  car  nm 
over  the  line  of  road  of  the  railway  com- 
pany, and  propelled  by  hand  power.  One  J. 
M.  Charlton  was  foreman  of  the  force  of  men 
ei^aged  In  this  work,  and  bad  anthority  to 
hire  and  discharge  ttum  and  to  superintend, 
control,  and  command  them  in  the  work  of 
unloading  the  pte*ft  uid  of  propelling  the 
hand  car  to  and  from  the  work,  and  to  di- 
rect each  of  such  employes  In  the  perform- 
ance of  his  duty  as  sucli. 

On  Decembw  17,  1007,  plaintiff,  with  a 
numl)er  of  other  employes  and  the  vice  princi- 
pal, Charlton,  were  engaged  In  unloading 
pipe  from  the  railroad  cars,  and  after  the 
day's  work  ms  ended,  wtaldb  was  at  a  point 
some  12  or  16  miles  ftom  camp,  got  upon  a 
hand  car,  as  was  the  custom  and  duty  of 
plaintiff  together  with  the  otbeat  members  of 
the  force  to  do  to  return  to  camp  for  the 
night  and  while  thus  returning  the  hand 
car,  which  was  running  at  a  rate  of  speed 
permitted  by  the  foremsn,  irsm  d«ailed,  and 
plaintiff  was  thrown  upon  the  ground  and 
track  with  great  force  and  received  the  In- 
Jturiee  complained  of.  The  hand  car  so  fur^ 
nlshed  by  the  Texas  Company  for  use  by 
plaintiff  and  the  other  members  of  the  force 
was  in  an  unsafe  and  defective  condition  for 
the  use  intended  to  be  made  of  It  by  said  de- 
fendant, in  that  two  of  Its  wheels  were  tak- 
en from  a  push  car  belonging  to  the  Santa 
F6  Railway  Company  and  were  smaller  than 
the  other  two  wheels  of  the  car,  and  were 
loose  about  the  axle,  and  the  fianges  were 
worn,  broken,  and  insufficioit  to  hold  and 
keep  the  whe^s  of  the  car  on  the  rails  while 
running  at  a  reasonable  rate  of  speed.  Sndi 
defects  and  inaufQciency  of  said  wheels  were 
known  to  the  foreman  and  vice  principal  of 
the  Texas  Company.  The  foreman  and  the 
entire  force  of  workmen  were  inexperienced 
in  operating  hand  cars,  whliA  tact  was 
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known  to  said  defendant  On  account  of  tbe 
Incompetency  of  tbe  said  foreman,  be  per- 
mitted tbe  hand  car  to  be  propelled  at  an  ex- 
cessive and  dangerous  rate  of  speed,  consider* 
lag  the  defects  and  Insnffldency  of  the  car, 
or  knowingly  caused  or  permitted  the  car  to 
be  run  at  an  excessive  and  dangerous  rate  of 
speed  in  view  of  tbe  defects  and  insufficiency 
thereof.  Plaintiff  was  commanded  by  the 
foreman  with  the  others  to  use  the  car,  and 
be  believed  it  to  be  reasonably  safe. 

The  cause  having  been  dismissed  as  to  the 
railway  company,  It  Is  not  necessary  to  men- 
tion its  pleadings.  Tbe  Texas  Company  plead- 
ed ttke  general  denial,  omtribatory  negli- 
gence, and  assumed  risk. 

The  cause  having  gone  to  a  Jury  against 
tbe  Texas  Ck)mpany  alone,  a  verdict  was  ren- 
dered against  it  In  plalntUTs  favor  for  (4,- 
OOO.  From  this  judgment  a  writ  of  error 
was  sued  out  to  the  Court  of  Civil  Appeals, 
and  the  cause  was  by  that  court  on  the  23d 
day  ot  November,  1910,  reversed  and  render- 
ed for  the  def^dant  Texas  Company,  and  Is 
In  tbis  court  upon  writ  of  error  granted  Feb- 
ruary 6.  19U.  Texas  Co.  v.  Be<^,  1S3  S.  W. 
439. 

Tbe  Court  of  Civil  Appeals,  in  reversing 
the  judgment  of  the  trial  court  and  in  ren- 
dering judgment  against  the  plaintiff,  makes 
the  following  findings  of  fact,  and  none  oth- 
er, which  we  quote  from  tbe  opinion:  "The 
evidence  shows  conclusively  that  the  plaintiff 
was  injured  while  In  tbe  service  of  the  de- 
fendant Texas  Company,  by  the  derailment 
of  the  hand  car  which  he,  with  other  mem- 
bers of  his  gang,  was  propelling  in  the  ordi- 
nary manner  In  which  cars  of  that  kind  are 
propelled;  that  the  car  was  of  the  character 
snd  possessed  defects  described  In  plaintiff's 
petition;  that  it  was  very  hazardous,  by  rea- 
son of  such  defect,  to  run  tbe  car  at  a  great- 
er rate  of  speed  than  three  miles  an  hour, 
and  the  danger  of  derailment  Increased  In 
proportion  to  the  increase  of  Its  speed;  that 
the  plaintiff  well  knew  of  the  defects  In  the 
car,  and  fully  realized  the  danger,  arising 
from  sucb  defects,  of  this  derailment  If  oper- 
ated at  a  greater  speed  than  three  miles  an 
hour ;  that,  knowing  the  directs  and  tbe  dan; 
ger  arising  from  them,  the  plaintiff,  without 
being  ordered  or  directed  by  his  foreman, 
who  was  seated  on  the  car,  knowingly  assist- 
ed In  propelling  tbe  car  at  a  speed  of  at  least 
eight  miles  an  hour;  that  the  excessive  rate 
of  speed  at  which  tbe  car  was  propelled  was 
tbe  proximate  cause  of  its  derailment,  which 
caused  plaintiff's  Injuries." 

[1]  One  finding  of  fact  by  tbe  Court  of  Civ- 
il Appeals  Is  challenged  by  plaintiff  In  error's 
first  assignment,  which  Is  that  there  Is  no 
evidence  to  warrant  tbe  conclusion  that  Beck 
knew  of  the  danger  of  the  car  derailing  as  a 
result  of  the  defects  pleaded  by  him  If  the 
same  should  be  operated  at  a  greater  speed 
than  three  miles  an  hour.  The  question  here 
presented,  under  the  former  rulings  of  this 
court,  becomes  one  of  law,  whether  or  not 


there  Is  any  evidence  in  tbe  record  to  war^ 
rant  the  finding  of  the  court  upon  tbe  issue 
(Aallenged.  We  therefore  have  jurisdiction 
to  determine  that  question. 

[2]  A  careful  examination  of  the  record 
sustains  the  contention  of  plaintiff  In  error 
that  there  is  no  evidence  that  would  warrant 
the  finding  that  Beck  knew  that  there  was 
danger  of  the  car  derailing  if  it  should  be 
propelled  at  a  greater  speed  than  three  miles 
an  hour.  This  fact  was  known  to  the  fore- 
man of  the  defendant  In  charge  of  the  force 
of  men  under  his  authority  and  supervision 
as  testified  to  by  bim;  but  It  nowhere  appears 
that  this  knowledge  was  imparted  to  plain* 
tiff  by  tbe  foreman  or  any  one  else,  or  that 
be  acquired  such  knowledge  from  any  other 
source.  There  Is  no  evidence  upon  Uie  sub- 
ject of  plaintiff's  knowledge  as  to  the  danger 
or  Increase  of  danger  In  running  the  car  at 
a  greater  speed  than  three  miles  an  hour. 
This  being  true,  the  case  will  be  considered 
In  tbe  light  of  tbe  findings  of  fact  by  the 
Court  of  Civil  Appeals  with  the  finding  thus 
challenged  eliminated,  and  with  what  addl< 
tlonal  light  may  be  gathered  from  other  facts 
In  the  record  not  found  by  the  Gourt  of  dv- 
11  Appeals. 

[3]  This  court  may  look  to  the  transcript 
as  to  any  facts  not  passed  upon  by  that  court 
Land  Co.  v.  McClelland  Bros..  86  Tex.  188, 
23  S.  W.  576,  1100,  22  L.  R.  A  105. 

[4]  Before  going  farther,  it  Is  deemed  es- 
sential to  state  that  the  judgment  of  the 
Court  of  Civil  Appeals  Is  not  based  upon  the 
doctrine  of  assumed  risk,  but  upon  that  of 
contributory  negligence.  As  a  conclusion  of 
law,  It  Is  evident  from  the  findings  of  fact 
discarding  tbe  one  finding  heretofore  referred 
to,  that  plaintiff  would  not  be  denied  a  re- 
covery upon  tbe  doctrine  of  assumed  risk, 
for,  while  be  knew  of  the  defective  condition 
of  tbe  band  car  and  tbe  danger  consequent 
upon  the  use  of  it  yet  this  would  not  make 
applicable  the  doctrine  of  assumed  risk,  for 
by  reason  of  the  finding  of  the  Court  of  Civil 
Appeals  that  tbe  proximate  cause  of  tbe  ac- 
cident was  not  alone  the  defective  car,  but 
the  Result  of  the  excessive  speed  at  which 
the  car  was  propelled.  In  order  that  the  doc- 
trine of  assumed  risk  may  apply  where  the 
injury  results  from  the  use  of  defective  ma- 
chinery with  knowledge  of  such  defect  and 
the  consequent  danger  of  using  such  machin- 
ery, the  Injury  must  be  the  sole  and  proxi- 
mate result  of  the  use  of  the  defective  ma- 
chinery, and  not  from  other  contingencies  or 
defects  causing  or  contributing  to  cause  the 
Injury.  In  other  words,  as  applicable  to  tbe 
case  at  bar,  If  the  Injury  resulted  from  tbe 
exces^ve  speed  with  which  the  car  was  pro- 
pelled, then  the  defective  car  and  the  dan- 
ger of  its  use  by  Beck  with  knowledge  of 
tbe  defect  and  danger  would  not  preclude 
his  recovery  for  injuries  received  on  the 
ground  of  assumed  risk.  Polndexter  v.  Be- 
ceivers  of  Kirby  Lumber  Co.,  101  Tex.  325, 
107  &  W.  42;  M.  F.  By.  Go.  T.  Somers,  78 
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Tex.  442, 14  S.  W.  779;  T.  &  N.  O.  By.  Ca  T. 
Kelly.  98  Tex.  187,  80  S.  W.  79. 

This  1b  necessarily  true  for  the  reason 
that  had  the  car  been  derailed  and  the  in- 
juries received  while  being  propelled  at  a 
rate  of  speed  not  in  excess  of  three  miles 
an  hoar,  Beck  would  be  properly  denied  the 
right  of  recovery  upon  the  ground  that  the 
proximate  cause  of  the  Injury  was  the  de- 
fective car  and  the  danger  resulting  from  its 
use,  which  were  known  to  Beck,  and  there- 
fore the  risk  was  assumed  by  him. 

In  view  of  the  facts  found  by  the  Court  of 
Civil  Appeals,  the  question  of  assumed  risk 
la  out  of  the  case. 

la  it  a  correct  conclusion,  dedudble  from 
the  facta  found  by  the  Court  of  Civil  Ap- 
peals as  herelubefore  set  out,  that  as  matter 
of  law  the  plalntlflF  is  guilty  of  contributory 
negligence  and  for  that  reason  cannot  re- 
cover? We  think  it  true,  as  a  general  prop- 
osition, that  the  same  rule  of  law  applicable 
to  assumed  risk  aa  above  set  forth  is  also  ap- 
plicable to  the  doctrine  of  contributory  neg- 
ligence. But  without  the  necessity  of  Invok- 
ing this  doctrme,  we  are  directed  to  the  rec- 
ord and  an  examination  of  the  evidence 
found  there,  to  the  effect  that  while  plain- 
tiff Icnew  of  the  defects  In  the  hand  car,  and 
that  there  was  some  danger  in  Its  use,  yet 
be  states  that  the  foreman  in  charge  of  tlie 
working  force  assured  blm  that  the  car  with 
Its  defective  wheels  was  nevertheless  safe 
and  ordered*  him  to  get  upon  It,  and  that  he 
relied  upon  such  assurance  in  riding  upon 
and  using  the  car.  The  plaintiff  on  this  sub- 
ject testified  as  follows:  "Charlton  told  me 
to  make  the  change  In  the  wheels.  After  the 
change  of  the  wheels  had  been  made,  Charl- 
ton, he  say,  when  we  get  the  car  fixed,  he 
say:  'It  Is  all  right,  boys;  get  on  It'  And 
we  all  got  on  the  car  and  ride  It;  it  was 
when  we  made  the  change  In  the  wheels  the 
first  time.  If  he  had  not  thought  the  wheels 
we  put  on  were  better  than  those  already  on, 
be  would  not  have  made  the  change.  As  to 
what  I  thought  about  the  wheels  being  all 
right  about  ttie  ear  being  all  tight  and  safe 
to  ride  on  after  the  change  was  made,  when 
all  the  otber  boys  got  on  the  car,  I  have  to 
get  on  too  if  I  want  to  stay  with  blm.  He 
get  on  blmself,  and  he  say  U  Is  all  right 
safe.  Jlmmie  saM  that  I  said  Jlmmle  said 
get  on  the  car;  be  say  it  alt  right;  I  believe 
it  when  all  the  other  boys  gat  on ;  I  thought 
the  car  wouldn't  Jump  the  track  witb  me. 
When  all  the  other  boys  got  on.  I  got  on.  I 
thought  he  knew  what  he  was  talking  about 
He  said,  'Get  on  the  car.'  That's  all  I  know. 
I  get  on  to  rl^  when  he  told  me  to  get  on. 
After  be  told  me  that  I  think  it  was  safe 
when  the  other  boys  get  on.  I  thought  It 
was  safe.  As  to  what  reliance  I  put  upon 
that  order  of  Charlton's  when  he  said  'Get  on 
the  car,'  I  have  to  do  what  he  told  me;  be 
was  boss.  As  to  what  I  thought  as  to  wheth- 
er I  could  do  it  safely  or  not  safely,  I  think 


safe,  I  think  safte  to  go  on  wben  be  said  it 

was  safe." 

It  appears  from  the  testimony  of  plaintiff 
that  defendant's  vice  principal  in  charge  of 
the  hand  car  and  servants  who  were  trans- 
ported on  it  when  attrition  had  been  called 
to  the  defects  of  the  car  wheels  and  the  prob- 
ability of  danger  in  the  use  of  tbe  car,  as- 
sured plaintiff  that  the  car  was  safe  for  nse, 
and  he  relied  upon  such  assurance.  Can  it 
be  said  that  the  plaintiff  Is  guilty  of  contrib- 
utory negligence  as  matter  of  law,  based 
upon  tbe  finding  of  tbe  Court  of  Civil  Ap- 
peals and  the  fact  that  the  vice  principal  and 
foreman  assured  plaintiff,  when  the  defec- 
tive car  had  been  mentioned,  that  its  use  was 
safe? 

[6]  It  is  an  established  principle  of  law 
recognized  by  the  almost  unanimous  current 
of  judicial  authority  that  if  the  servant  oom- 
plalna  or  directs  attention  to  a  defect  in  the 
machinery  to  be  used  by  him,  or  danger  to 
result  from  the  nse  of  same,  and  the  master 
or  his  vice  principal  assures  such  servant 
that  he  can  use  such  machinery  witb  safety 
and  directs  that  he  proceed  to  use  same,  tbe 
servant,  under  such  circumstances,  will  not 
as  matter  of  law,  be  held  to  have  assumed 
the  risk,  or  to  have  been  guilty  of  contribu- 
tory negligence,  in  relying  upon  the  superior 
knowledge  of  such  master  or  representative 
and  continuing  the  use  of  such  machinery, 
unless  the  danger  of  using  such  defective 
machinery  is  so  apparent  as  to  r^ut  tbe 
idea  tbat  reliance  was  placed  upon  aadi  as- 
surance. Wrong,  under  such  (drcumstances, 
will  not  be  imputed  to  the  servant  as  lie 
would  have  the  right  to  act  upon  the  advice 
or  assurance  of  tbe  master  or  bis  Tloe  princi- 
pal, and  tbe  master,  under  such  state  of 
facts,  would  be  estopped  to  Impute  assumed 
risk  or  contributory  negligence,  as  matter  of 
law,  to  the  servant;  but  the  issue  would  be 
one  properly  to  be  determined  by  the  Jury. 
Tbompstm,  Law  Neg.  vol.  4,  |  4684;  G.,  C 
&  S.  F.  I^.  Co.  T.  <I>nTall,  12  Tex.  Glr.  App. 
348,  35  S.  W.  701;  Hofbnan  v.  Dickinson. 
81  W.  Va.  142.  6  S.  a  58:  Wallace  t.  Stand- 
ard OU  Co.  <a  G.)  86  Fed.  200;  Thomp- 
son on  Keg.  (lat  Bd.)  974,  875;  26  Cyc. 
1235  (B). 

The  principle  invoked,  and  which  we  think 
applicable  to  the  facte  of  this  case.  Is  tersely 
and  accurately  stated  in  Oyc,  above  cited, 
as  follows :  "A  servant  Is  not  guilty  of  con- 
tributory negligence  where  he  relies  upon  the 
assurance  or  representetiws  of  the  msster 
or  bis  vice  principal  as  to  the  safety  of  the 
place  of  work,  tools,  machinery,  or  appli- 
ances, or  upon  his  promise  to  protect  and 
guard  the  servant  from  danger,  unless  the 
danger  Is  so  obvious  and  Imminent  that  no 
ordinarily  prudent  person  would  undertake 
to  perform  the  service." 

Tbe  rule  is  also  thus  stated  with  peculiar 
force  and  Justness  by  Mr.  Thompson,  in  his 
work  on  Negligence  (page  875):  "The  duty 
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of  the  servant  being  obedience,  tbe  law  looks 
nitb  Indulgence  upon  his  negligence  In  plac- 
ing Umself  In  a  situation  of  danger  when 
tbe  master  commands  bim  to  do  so.  More- 
over, the  law  remembers  that  the  respective 
situations  of  the  master  and  servant  are  un- 
equal, and  excuses  the  servant  for  deferring 
to  the  superior  Judgment  of  the  master." 

We  think  tbe  Court  of  Civil  Appeals  erred 
In  Its  conclusion  from  the  facts  found,  as 
matter  of  law,  that  the  plaintiff.  Beck,  was 
guilty  of  contributory  negligence  and  there- 
fore denied  the  right  of  recovery.  As  to 
whether  tbe  plaintiff  was  guilty  of  contribu- 
tory negligence  In  riding  on  and  assisting  In 
propelling  the  defective  car  under  the  cir- 
cumstances and  facts  of  the  case  was  a  ques- 
tion for  the  Jvry.  It  may  be  said  here,  as 
was  said  in  Polndexter  v.  Receivers  of  Klrby 
Lumber  Co^  above  cited:  "Tbe  Court  of 
Civil  Appeals  has  not  found  any  fact  that 
defeats  recovery,  nor  found  against  tbe  exist- 
ence of  any  which  is  essential  to  recovery, 
and  we  may  properly  act  upon  the  verdict  of 
the  Jury  and  tbe  judgment  of  tbe  district 
court,  unless  some  error  was  committed  in 
tbe  trial  for  wbitih  tbe  Jodgmeot  should  be 
reversed." 

It  was  shown  on  the  trial  of  this  cause 
that  Jim  Charlton  was  in  charge  of  the  crew 
of  men  who  worked  for  defendant  under  his 
control;  that  he  was  sitting  In  the  car  on  a 
water  keg  between  the  handle  bars,  and  was 
in  a  position  to  see  and  know  and  Judge  of 
the  rate  of  BPeed  tbe  car  was  being  propell- 
ed. Be  was  conscious  of  tbe  danger  of  nm- 
ning  tbe  car  at  a  greater  speed  than  tbr^e 
miles  an  boor.  Be  bad  power  to  command 
and  exact  obedience  to  his  orders  by  whldi 
tbe  mok  <4>erating  tbe  ear  would  have  been 
onder  <^llgatlon  to  bare  propelled  the  car 
slowly  or  rapidly  at  a  mere  suggestion  from 
him.  He  had  frequently  exercised  this  au- 
thority and  cautioned  the  men  when  be 
tboi^tat  tb^  were  going  too  fast  for  their 
safety.  On  tbe  occasion  of  the  aoddeat  he 
admits  that  be  neglected  to  wnm  tbe  crew 
of  tlie  dai^er  of  mnnlng  tbe  car  at  a  too 
rapid  rate.  In  view  of  this  statnnent  of  tlie 
&ets,  it  seems  to  ns  the  phdntifr  had  a  right 
to  asmrae  that,  If  the  car  was  bdng  propell- 
ed at  a  dangenms  rate  of  speed*  tbe  Tlce 
principal  of  def^idant  would  ezoclse  bis 
authority  and  perform  his  duty  as  the 
snpoior  officer  and  notify  him  odt  any  im- 
pending dangor.  Be  bad  tlie  right  to  ex- 
pect this,  erai  tiuragh  he  knew  of  the  de- 
fiBCts  in  the  ear  wheels  and  that  there  was 
danger  In  operath^  the  ear.  It  was  further 
shown  that  plaintiff  was  without  experience 
tai  the  <Kieratloa  of  hand  cars,  and  relied 
npm  the  soperlOT  Imowledge  of  his  foreman. 
Charlton,  the  foreman,  was  in  absolute  on- 
trol  of  plaintiff  and  other  members  of  the 
crew.  In  part,  he  testlfled  in  regard  to  his 
powers:  **1  called  my  ft>rce  a  *CTew.*  The 
duties  of  tlie  mm  in  the  crew  were  to  un- 
load pipa  Their  duties  with  re«peet  to  obey- 


ing my  orders  was  to  obey  them  or  quit  I 
said  when  they  were  to  go  to  work,  and 
said  how  they  were  to  get  to  the  work,  and 
I  told  them  when  to  quit  work.  *  *  *  If 
I  told  the  men  to  run  slow.  It  was  their  duty 
to  obey  me;  and,  if  I  told  them  to  run  fast. 
It  was  tbeir  duty  to  obey  me.  As  a  matter 
of  tACt,  I  did  have  the  power,  whether  I 
exercised  It  or  not,  to  control  the  rate  of 
speed  and  control  them  In  the  rate  of  speed 
at  which  they  run  the  car.  •  •  •  I 
thought  that,  while  the  wheels  were  In  the 
condition  I  have  described,  the  car  could  be 
run  at  a  mighty  slow  rate  of  speed;  but, 
at  the  same  time,  I  thought  it  was  dangfr- 
gerous,  too,  over  that  bad  track.  I  should 
think  it  wouldn't  be  safe  to  run  It  any  fast- 
er than  three  miles  an  hour.  Tbe  reason  I 
run  It  ten  or  twelve  miles  an  liour;  I  Juat 
got  careless  and  didn't  care." 

[S]  We  think  It  to  perfect  harmony  with 
tbe  principle  heretofore  recognized  by  tbe 
ruling  of  this  court  to  hold  tbe  injured 
servant  free  from  contributory  negligence 
in  a  case  wtiere  tbe  master  assures  such 
servant  that  tbe  use  of  defective  machinery 
is  safe  and  tbe  defect  of  the  machinery 
and  the  manner  of  Its  use  are  not  so  mani- 
festly dangerous  as  to  rebut  the  presump- 
tion that  reliance  in  good  faith  was  had  up- 
on such  assurances.  It  is  the  duty  of  the 
master  to  furnish  a  safe  place  for  the  serv- 
ant to  work,  to  furnish  reasonably  safe  tools 
for  use  of  the  servant,  and,  where  It  be- 
comes necessary  for  the  master  to  transport 
tlie  servant  to  and  from  his  work,  to  fur- 
nish for  that  purpose  reasonably  safe  con- 
veyances. The  servant  has  tbe  i^bt  to  ex* 
pect  such  macdilnery,  tools,  and  conveyances 
to  be  proper  and  reasonably  safe,  and  no 
duty  of  inspection  devolves  upon  the  serv- 
ant In  case  of  defective  machinery,  tools, 
or  conveyances,  and  where  the  servant  has 
knowledge  of  such  defects  and  tbe  probable 
danger  of  their  use,  yet  if  tbe  master  who 
controls  tlie  servant  and  directs  his  work 
repiesento  that  the  machinery  or  tool  or 
conveyance  is  nevertheless  safe,  and  directs 
the  servant  to  use  same,  it  cannot  be  said 
upon  sound  reason  that  the  serraut,  under 
such  circumstances,  would  be  guilty  of  con- 
tributory negligence  as  matter  of  law,  where 
an  injury  resulte  frotn  the  use  of  such  de- 
fective machinery,  eto.  If  this  rule  is  ap- 
plied to  the  facts  of  this  case,  as  shown  by 
the  record,  and  independent  of  tbe  finding 
of  the  Oourt  of  GiTil  Appeals,  the  plaintiff 
rannot  be  said  to  have  been  guilty  of  con- 
tributory negligence  as  a  conclusion  of  law. 
He  was  woriEing  under  ttie  vice  principal 
of  the  master.  The  car  was  used  by  the 
master  in  getting  ite  crew  of  mea  to  and 
from  work.  The  car  was  defective.  While 
the  defects  were  known  to  ttie  plaintiff,  and 
be  thonght  there  was  danger  in  tbe  use  ot 
tbe  car,  tbe  master  assured  him  the  car  ma 
safe  and  directed  its  use.  The  master  was 
present  and  directing  the  work  and  having 
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control  of  tbe  car  and  Its  movements  by  the 
crew,  they  being  subject  to  tbe  master's 
instrnction  as  to  tbe  speed  of  the  car,  and 
the  master,  being  fully  aware  of  the  danger 
of  propelling  the  car  at  a  greater  speed 
than  three  miles  an  hour,  sat  silently  by 
and  observant  and  permitted  the  car  to  be 
run  at  a  speed  of  eight  or  ten  miles  an  hour. 
Beck  cannot  be  said  to  l>e  guilty,  as  matter 
of  law,  of  contributory  negligence,  under 
such  a  state  of  facts. 

The  court  submitted  the  cause  to  the  jury 
upon  the  issue  of  negligence  arising  out  of 
the  operation  of  the  defective  car  at  an  un- 
reasonable rate  of  speed,  with  knowledge  of 
the  defective  condition  and  the  danger  like- 
ly to  result  from  such  unreasonable  rate  of 
speed.  Tbe  Jury,  in  the  same  connection, 
were  required  to  believe  from  the  evidence, 
before  finding  for  plalntUF,  that  he  was  in- 
experienced In  the  work  of  operating  hand 
cars,  and  that,  knowing  the  condition  of  the 
flanges,  he  did  not  appreciate  the  danger 
of  the  car  being  derailed  in  consequence  of 
such  defects,  but  believed  tbe  car  could  be 
run  with  reasonable  safety  to  himself;  and 
further  they  were  required  to  believe  that, 
under  the  circumstances,  a  person  with  the 
experience  and  knowledge  possessed  by  plain- 
tiff, knowing  the  condition  of  the  flanges  as 
plaintiff  did,  would  under  the  same  or  simi- 
lar cireamstances  have  used  the  car.  All 
the  Issues  raised  by  the  pleadings  and  the 
evidence  were  properly  submitted  to  the 
Jury,  and  by  their  verdict  such  Issues  were 
determined  in  plalntlfTs  favor.  In  view  of 
this,  and  that  the  Court  of  Olvll  Appeals 
has  not  found  any  fact  where  there  is  any 
evidence  in  the  record  that  defeats  recov- 
ery, or  against  tbe  existence  of  any  fact  that 
Is  essential  to  recovery,  we  think  the  proper 
Judgment  to  be  here  entered  Is  to  reverse  the 
Judgment  of  the  Court  of  Civil  Appeals  and 
affirm  that  of  the  trial  court.  No  substan- 
tial reason  is  <  pointed  out  in  defendant's 
brief  In  the  Court  of  Civil  Appeals  which  we 
think  demands  a  reversal  of  this  cause. 

If  the  Judgment  of  the  Court  of  CivU  Ap- 
peals was  based  upon  the  InsufBdency  of 
the  evidence  or  npon  the  preponderance  of 
the  evld»ice,  we  would  not  affirm  the  Judg- 
ment of  the  trial  coort;  but  their  Judgmoit 
Is  baaed  iqion  a  legal  conclusion  drawn  frcun 
certain  facts  found  by  that  coort  We  do 
not  agree  with  that  condwdon,  and  hence 
will  reverse  the  Judgment  of  that  court  and 
affirm  that  of  the  trial  oonri;  and  It  is  w  or- 
dered. 


JOHNSON  V.  STATa 
(Court  of  Criminal  Appeals  of  Texas,  June 
6,  1912.) 

GaiumAi.  Law  (|  42*)— AaaEncEST  Nor  to 
Pbosecutb— Vauoitt. 

Under  Code  Cr.  Proe.  1885,  art.  68,  as 
amended  by  Acts  28th  Leg.  c.  124,  which  pro- 


vides that,  where  one  pf  two  courts  havins 
concurrent  jurisdiction  of  an  offense  first  ac- 
quires jurisdiction,  it  shall  have  excIniiTe  Ju- 
risdiction, tbe  aumorities  of  one  county  can- 
not validly  sgree  to  relieve  from  prosecutioii' 
one  giving  testimony  before  a  grand  jury  con- 
cerning an  offense  for  which  he  has  been  indict- 
ed In  another  county. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  45-48;  Dec  Dig.  {  42.*] 

Appeal  from  District  Court,  Kaufman 
County ;  F.  L.  Hawkins,  Judge. 

J.  B.  Johnson  was  convicted  of  larceny, 
and  he  appeals.  Affirmed. 

J.  Q.  Matthews,  of  Greoivllle,  for  appel- 
lant  a  ».  Lane.  Asst  Atty.  Gen.,  for  tbe 

State. 

HARPER,  J.  Appellant  was  Indicted  In 
Kaufmaa  county,  Tex.,  charged  with  the 
theft  of  a  horse,  tried  and  convicted,  and  hte 
punishment  assessed  at  two  years'  confine- 
ment in  the  state  penitentiary. 

There  Is  but  one  question  raised  on  appeal 
that  it  win  be  necessary  to  discuss.  When 
the  case  was  called  for  trial,  appellant  In- 
terposed a  plea.  In  proper  form,  alleging  that 
be  made  an  agreement  with  the  officials  of 
Hunt  county  that  he  should  not  l>e  prosecat- 
ed  for  this  offense;  that  he  bad  been  carried 
before  the  grand  Jury  of  Hunt  county,  and, 
relying  on  such  agreement  had  testified  be- 
fore the  grand  jury,  and  on  his  testimony  an 
Indictment  had  been  returned  against  one 
Adams,  charging  him  with  the  theft  of  this 
horse;  that  said  Indictment  was  then  pend- 
ing against  Adams  In  the  district  court  of 
Hunt  county,  and  he  was  ready  and  willing 
to  testify  in  said  case  against  Adams;  tliat 
he  had  violated  the  agreement  in  no  Mnao^ 
and  under  this  agreement  he  was  exempt 
from  punishment  for  this  offense. 

Tbe  evidence  on  this  plea  was  beard,  along 
with  the  other  testimony  on  the  trial,  and 
after  hearing  the  eridenoe  the  court  refused 
to  submit  the  plea  in  his  charge  to  the  Jury, 
and  this  is  assigned  as  error.  If  the  evi- 
dence was  not  such  as  would  Justify  and  au- 
thorize a  finding  by  the  jury  that  a  legal 
and  enforceable  agreement  bad  been  made, 
then  there  waa  no  error  in  the  court  refus- 
ing to  Bubmit  the  plea  In  his  charge;  If 
there  was,  of  course,  it  would  be  such  an  er- 
ror as  would  require  a  reversal  of  the  case 

It  appears  that  on  or  about  the  11th  day 
of  last  November  a  horse  mis  stolen  from 
James  Parkerson  at  a  point  n^r  the  coun^ 
line  of  Kaufman  and  Hunt  counties;  that 
is  so  near  the  county  line  as  to  give  Jnrisdic- 
tion  of  the  offense  to  either  or  both  of  said 
counties.  The  sheriff  of  Kaufman  county 
caused  the  arrest  of  defendant  Johnson,  In 
the  city  of  Dallas,  and  be  was  found  in  pos- 
session of  the  horse;  Adams  also  being  ar- 
rested at  the  same  time  and  place  in  a  few 
moments  after  the  arrest  of  Johnson.  A  com- 
plaint was  filed  against  both  Johnson  and 
Adams  In  the  Justice  court  of  precinct  Na  1 
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4t  Kaufman  county  on  tbe  Mtb  day  of  No- 
THnbeTt  and  tliey  were  arrested  on  tbat  Com- 
plalnt  tm  that  day.  Waiving  an  erBmintng 
trial,  tbey  were  bound  over  to  tbe  district 
cDDrt  of  Kaufman  county  and  placed  In  JaU 
In  that  county.  The  grand  Jury  of  Hunt 
«Danty,  subsequent  to  the  time  appellant  vas 
irrested  on  the  complaint  In  Kaufman  coun- 
ty, and  while  he  was  In  Jan  In  that  county, 
b^ng  in  seeslon,  issued  an  attachment,  directs 
ed  to  the  sheriff  of  Kaufman  county,  com- 
mandii^  blm  to  bring  both  appellant  and 
Adams  before  that  body  as  witnesses,  and  in 
obedloice  to  the  attachment  carried  them  to 
Hont  county,  when,  after  they  had  appear- 
ed before  tbe  grand  Jury  on  the  same  day, 
the  sheriff  carried  than  ba<&  to  Kaufman 
com^  Jail.  It  appears  tbat  while  appel* 
Isnt  was  before  the  grand  Jury  in  Hunt  coun- 
ty an  agreemoit  was  ent^ed  Into,  as  to  tbe 
terms  of  which  the  witnesses  are  not  In  en- 
tire accord.  The  foreman  and  some  other 
manbm  of  the  grand  Jury  say  that  there 
bad  beem  considerable  complaint  of  horse 
stealing  In  Hunt  county;  and  whra  appel- 
lant was  before  the  grand  Jury  they  agreed 
with  appelant  that,  if  he  would  testify  In 
r^rd  to  tbe  theft  of  this  Parkerson  horse 
and  otlier  matters,  he  would  not  be  prosecn^ 
cd  In  Hunt  county  for  any  offense  In  regard 
to  whldi  be  might  testify;  but  they  say  they 
Informed  him  they  could  not  secure  him 
against  a  prosecution  on  the  complaint  then 
peodlng  in  Kaufman  county. 

Appellant  and  several  witnesses  testify 
that  tbe  agreement  was  that  be  was  to  be 
enmpt  frcnn  prosecution  for  this  specific  of- 
fense by  the  state.  While  the  district  attor- 
ney wM  not  presoit  when  the  agreement  vras 
made,  yet  it  may  be  inferred  from  his  testi- 
mony that,  when  informed  of  the  agreement, 
he  ratUed  and  confirmed  tbe  agreement 
made  the  grand  Jury.  Appellant  testifies: 
"la  my  testimony  given  btfore  Hunt  county 
gnnd  Jury,  my  understanding  was  tbat  they 
were  going  to  turn  me  loose  If  I  would  tell 
tbe  straight  of  It.  There  was  nothing  said 
about  Kanfiman  county,  or  any  other  coun- 
ty." An  corroborative  of  the  testimony  of 
the  gnnd  Jurors,  it  was  shown  that  appel- 
lant was  carried  back  to  the  Kaufman  coun- 
ty JaU  on  that  day,  and  lias  been  in  Jail  in 
that  county  ever  since. 

If  it  was  an  lesue  as  to  whether  or  not  the 
agreemoit  was.  In  substance,  as  tesUfled  to 
by  the  grand  Jurors,  or  as  testified  to  Ixy  ap- 
pellant, <tf  course.  It  would  be  an  Issue  of 
fact,  and  should  have  been  submitted  to 
the  Jury  for  their  detOTnlnatlon.  But,  as  we 
view  Oie  law.  If  tbe  grand  Jury  of  Hunt  coun- 
ty promised  appellant  immunity  from  punish- 
moit  for  this  specific  offense,  and  the  agree- 
ment was  indorsed  and  ratified  by  the  dis- 
trict attorney  and  district  Judge  of  that  coun- 
ty, their  wen  without  authority  to  make 
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Budi  an  agreement,  as  prosecution  had  al- 
ready been  commenced  In  Kaufman  county, 
and  appellant  thentofore  arrested  the 
offlcen  of  fbat  county  for  this  offense.  It  Is 
true  it  is  the  state  prosecutbig  appellant,  and 
the  officers  of  Kaufman  county  and  of  Hunt 
county  an  equally  representatives  and  agents 
of  the  state,  and  performing  funcOous  in  the 
name  of  and  by  authority  of  the  state,  yet 
tlie  state  has  provided  by  its  laws  that  a 
court  first  obtaining  Jurisdiction  of  an  of- 
fense has  Jurisdiction  to  the  exclusion  of  all 
ottier  courts  with  concurrent  Jurisdiction. 
In  1903  (Acts  28th  Leg.  &  124)  article  63, 
c.  1,  tit.  2,  Code  Cr.  Proc.,  was  amended  to 
read  as  follows:  "The  following  courts  have 
Jurisdiction  in  criminal  actions:  (1)  The 
Court  of  Criminal  Appeals.  09  The  dliArlct 
courts.  (8)  The  coun^  courts.  {4)  The  Jua- 
tloe  courts,  and  the  mayor's  and  other  courts 
of  Incorporated  cities  and  towns;  provided, 
that  when  two  or  mon  courts  have  concur- 
rent Jurisdiction  of  any  offense  against  tbe 
penal  laws  of  this  state  tbe  court  In  which 
an  Indictment  or  a  complaint  shall  first  be 
filed  shall  retain  Jurisdiction  of  said  offense 
to  the  exclusion  of  all  other  courts." 

It  appearing  that  the  district  court  of 
Kaufman  county  had  acquired  Jurisdiction 
of  this  offense  on  the  14th  day  of  November, 
It  had  exclusive  Jurlsdlcthm  at  the  offense; 
and,  had  the  state  undertaken  to  prosecute 
appellant  in  the  district  court  of  Hunt  county 
for  this  offense,  he  could  have  pleaded  the 
pendwcy  of  this  prosecution  In  bar  of  a  pros- 
ecution in  Hunt  county.  Pearce  v.  State,  tSO 
Tex.  Cr.  R.  007.  98  S.  W.  861.  And  if  the 
district  court  of  Hunt  county  had  no  Juris- 
diction of  the  offense  at  the  time  the  agree- 
ment was  made,  as  Is  manifest  by  tbe  record, 
then  the  agreement,  whatever  it  may  have 
been,  was  made  a  court  vrithont  authority, 
and  in  regard  to  an  offense  of  wbl<di  another 
court  had  exduslva  Jurisdiction,  and  no 
force  and  ^ect;  and  tbe  court  in  Kanfbuin 
county  did  not  err  In  refusing  to  submit  tbe 
plea.  For  ot^er  authorities  so  boldli^  see 
In  n  Beavera  (D.  0.)  125  Fed.  988;  State 
V.  SIley,  109  Minn.  4ST,  124  N.  W.  13;  Tay- 
lor T.  Taintor,  16  WaU.  370.  21  U  Ed.  287; 
Hatter  of  Briscoe,  SI  How.  Pnc.  (N.  Y.)  422; 
Hatta  of  Troutman,  24  N.  J.  Law,  634.  The 
terms  and  inroper  construction  of  this  statnte 
an  so  fully  dlscwsed,  and  the  probable  rea- 
sons for  its  aiactment  an  so  fully  stated, 
in  tbe  opinion  of  Judge  Davidson,  In  the 
Pearce  Case,  supra,  we  do  not  deem  it  nec- 
essary to  do  so  hen;  but  we  might  say  that 
none  of  the  evidence  given  by  ai^lant  be- 
fon  the  grand  Jury  In  Hunt  county  was  ad- 
duced on  this  trial,  as  it  should  not  have 
been.  If  It  had  been,  we  would  feel  inclined 
to  hold  that  evidence  adduced  under  such 
cumstances  would  be  inadmissible^ 

The  Jndgmrat  is  affirmed. 
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HOWBLI.  T.  STATE. 

(Court  of  Crimioal  Appeals  of  Texas.  April 
17,  1912.    On  Motion  for  Rehearing. 
May  15,  1912.) 

1.  Bah.  (i  66*)~Afpul— RscoainzAiiCB— 

Sufficiency. 

Ad  appeal  from  a  conviction  cannot  be 
sustained,  where  the  recofrnizance  fails  to  state 
the  amount  of  the  punishment  assessed  against 
the  accused. 

[Ed.  Note.— For  other  cases,  see  Bail,  Gent. 
Dig.  I  285 ;  Dec  Dig.  1  C5.*] 

On  Motion  for  BeheariDf, 

2.  Bail  (f  72*)  —  Aweal— BcoooifiZAiraB— 

Amendment. 

Acts  29th  Leg.  c.  HQ.  provides  that,  where 
a  recognizance  on  appeal  ui  a  criminal  case  is 
defective,  the  appealing  party  may  enter  into 
a  aufficient  recognizance,  and  when  this  is  done 
the  Coart  of  Criminal  Appeals  will  entertain 
the  appeal.  Bfid,  that  where  a  recognizance 
was  fatally  defective,  and  a  motion  to  dismiss 
bad  heen  made  and  sustained  for  that  reason, 
a  review  could  not  be  had  by  tendering  a  suf- 
ficient bond  in  the  Court  of  Criminal  Appeals; 
the  proper  practice  being  to  enter  into  a  new 
sufficient  recognizance  before  the  court  or  Jodge 
who  tried  the  case. 

[Ed.  Note.— For  other  cases,  see  Ball,  Oent 
Dig.  I  288;  Dec.  Dig.  |  72.*] 

Appeal  from  Dallas  Gotmty  Oonrt  at  Zaw  ; 
W.  P.  Whlt^urat,  Judge. 

Jess  How^l  was  convicted  of  ao  offense, 
and  be  appeals.  On  motion  to  dismiss. 
Granted. 

P.  J.  Hempblll  and  Wiley  &  Baskett,  all  of 
Dallas,  for  appellant  G.  E.  Lane,  Asst. 
Atty.  Oen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Motion  is  made  by  the 
Assistant  Attorney  Oeneral  to  dismiss  this 
appeal,  because  tbe  recognizance  Is  fatally 
defective,  In  that  It  does  not  state  tbe 
amount  of  tbe  punishment  assessed  against 
appellant  An  Inspection  of  that  Instru- 
ment sustains  tbe  contention  of  tbe  state. 

It  Is  well  talEOi ;  therefore  the  appeal  will 
be  dismissed. 

On  Motion  for  Rehearing. 

Tbe  appeal  herein  was  recently  dismissed 
for  want  of  a  sufficient  recognizance.  Mo- 
tion for  rehearing  Is  asked,  and  a  bond  ten- 
dered to  tbis  court,  with  the  request  that 
the  case  be  reinstated.  This  cannot  be  done. 
Where  a  conviction  la  bad  In  the  county 
court  the  recognizance  must  be  entered  into 
during  the  term  at  which  the  conviction  was 
olJtaliied.  This  tbe  appellant  sought  to  do, 
but  the  recognizance  was  Insufficient  The 
statute  requires  that  a  recognizance  must 
be  entered  into  In  order  for  this  court  to  en- 
tertain jurisdlctloa.  The  statute  of  1903 
(Acts  29th  Leg.  c.  115)  provides  that  where 
the  recognizance  Is  defective,  the  appealing 
party  may  enter  Into  a  sufflclent  recogni- 
zance, and  when  this  has  been  done  this 
court  would  entertain  the  appeal.  Tbis  can- 
not be  done,  except  by  entering  Into  a  re- 


cognizance before  the  court  or  judge  who- 
tried  tbe  case.  It  cannot  be  done  by  bond 
filed  In  this  court.  The  statute  requires  It 
must  be  a  recognizance.  This  matter  was 
discussed  and  procedure  laid  down  In  Bur- 
ton V.  State,  48  Tex.  Cr.  R.  544.  90  S.  W. 
498.  In  the  same  volume  there  la  another 
case.  Chancey  v.  State,  48  Tex.  Cr.  R.  535, 
90  S.  W.  632.  Those  cases  have  been  fol- 
lowed as  laying  down  the  correct  rule.  Tbe 
bond  tendered  tbis  court  cannot  reinstate- 
the  appeal. 
The  motion  for  this  reason  la  refnaed. 


DAVIS  V.  STATE. 
(Oonrt  of  Grimlnai  Appeals  of  Toas.  June 

0,  1912.) 

1.  Cbikinal  Law  (1  814*)-4;uai<— Ivainua- 

TIONS— PBI NCIFAIA 

On  evidence,  in  a  prosecntion  for  tbeft, 
showing  that  defendant  and  another  were  Id 
the  store  where  the  prosecuting  witness  said 
she  left  her  purse,  that  a  watch  claimed  tbe 
prosecuting  witness  was  found  under  the  bouse 
where  defendant  and  such  other  person  lived, 
and  that  some  of  the  jewelry  was  found  in  a 
closet  in  the  house,  and  that  defendant  and 
such  person  offered  to  pay  for  the  property  if 
they  were  not  put  in  jail,  an  instruction  sub- 
mitting tbe  law  as  to  who  were  principals  was 
proper. 

[E!d.  Note,— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1821,  1833,  1839,  1860, 
1866,  1883,  1890,  1924,  1979-1985,  1987;  Dec. 
Dig.  I  814.*] 

2.  CaiuiNAL  Law  (S  814*)— Tbiai^Instbuc- 
TioNs— Application  to  Evidence. 

In  a  prosecution  for  theft,  where  defend- 
ant was  shown  to  have  been  present  with  an- 
other when  the  purse  was  stolen,  and  where  a 
watch,  claimed  as  the  property  of  ^e  prose- 
cuting witaess,  was  found  under  her  house,  but 
defendant  testified  that  If  the  purse  was  taken 
by  the  other  person  she  knew  nothing  of  it, 
and  did  not  aid  her,  an  instruction  that,  even 
though  such  other  person  took  the  purse,  tbe 
mere  presence  of  defendant  would  not  make 
her  guilty,  uDiess  she  aided  or  encouraged  the 
commission  of  tbe  offense,  should  have  been 
given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1821,  1833.  1838,  1860, 
1865,  1883,  1890,  1924,  197»-1980.  198^;  Dec. 
pig.  fl  814.*] 

3.  Cbiminai,  Law  (|  424*)— BvzDUroB— Dbo- 

LABATLONS. 

A  declaration  by  one  of  two  defendants, 
leading  to  tbe  finding  of  part  of  the  propertjr 
claimed  to  have  been  stolen,  was  not  inadmisn- 
ble,  becauae  made  while  l)Otb  defendants  were 
under  arrest 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  1002-1010;  Dec.  Dig.  { 
424.*] 

4.  CannNAL  Law  (S  427*)— Btxdekcb— Dbc- 

LARATION  OP  CODEFBNDANT. 

Defendant,  jointly  indicted  with  another 
for  theft  but  tried  separately,  waa  being 
brought  to  jail,  when  the  other,  in  tbe  presence 
of  defendant,  said,  "I  see  something  bright  out 
there."  on  which  the  officer  went  to  the  place 
and  picked  up  jewelry  lost  by  the  prosecuting 
witness.  To  this  exclamation  defendant  made 
no  response.  Held  that,  In  tbe  absence  of  any 
showing  that  the  offense  was  Jointly  committed 
by  defendant  and  such  other  person,  and  that 
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they  had  hidden  the  Jewelry  there  and  voald 
■ubseqnentljr  appropriate  It  to  their  joint  ase, 
the  declaration  was  not  admiaaiUe  againat  de- 
feodaaL 

[Ed.  Note. — For  other  caaes,  lee  Criminal 
Law.  Gent.  Dig.  H  1012-1017:  Dee.  Dig.  I 
427.*] 

Appeal  from  Dlstrtct  Court,  l^ler  County ; 
W.  B-  Powell,  Judge. 

Katie  Davis  was  convicted  of  larceny,  and 
abe  appeals.  Reversed  and  remaDded. 

K.  A.  Shivevi  and  Joe  W.  Thomas,  both  of 
WoodvUle,  for  anwllant  O.  B.  Lane,  Asst 
Attj.  Qm.,  lor  the  State. 

HARPER,  J.  Katie  Davis,  appellant,  and 
Floroice  Ford  were  jointly  Indicted,  charged 
with  the  theft  of  certain  property,  including 
a  watch  and  locket,  from  Mrs.  WUUams.  A 
severance  was  demanded,  and  Katie  Davis 
alone  itoced  on  trlaL 

The  evidence  woald  Indicate  that  Mrs.  WU- 
Uams irait  to  the  commlasary  at  BodEland 
to  ibake  some  purchases,  and  laid  her  parse 
on  the  counter  and  went  ont,  leaving  it  there. 
While  she  was  In  the  store,  appellant  and 
Florence  Ford  were  also  In  these,  and  re- 
aiatned  in  the  store  when  Mrs.  Williams 
went  ont  Aftw  iba.  WilUamB*  dopartore, 
they  porebased  some  foods  and  left  together. 
Upon  Mrs.  WilUams  arriving  at  home,  she, 
missing  her  purse.  Informed  her  husband, 
and  he  went  to  the  commissary  In  search  of 
It,  bat  did  not  find  It  Tills  was  the  same 
afternoon  it  vres  lost  The  next  morning  he 
procured  a  search  warrant,  and  searched  the 
home  occopled  by  Katie  Davis  and  Florence 
Ford.  Kotliing  was  fomid  In  the  hovse;  but 
ander  tlie  honse  a  watdi  was  found  that  Mrs. 
WIlHams  says  was  her  watch,  and  was  In  the 
pnrse  when  it  was  tak&L  The  testimony 
wonld  ahow  Hut  Katie  and  Floreice  were  in 
the  store  together,  left  together,  and  went 
home  in  Mcb  others  company;  they  resid- 
ing in  the  same  house.  When  the  watch  was 
found  under  the  bouse,  they  both  were  ar- 
rested, and  tlie  oflBcer  started  with  them  to 
jaU;  and  while  going  alcmg  the  road.  Flor- 
oice,  in  the  presence  and  hearing  of  Katie, 
said.  *^  see  something  tolght  ont  there,"  and 
tile  officer  went  to  the  place  and  plAed  up 
the  locket  also  lost  by  Mrs.  Tmiiams  at  the 
time  the  purse  was  lost  Other  property  was 
found  about  the  place  wbrae  appellant  uid 
Florence  Ford  resided. 

[1]  The  drcnmstanoes  relied  mi  to  con- 
nect appellant  with  the  th^  is  tlie  fact  that 
Ao  and  Florence  Ford  were  In  the  store 
where  Mrs.  Williams  saya  she  left  her  purse; 
that  the  watch  was  found  nnder  the  house, 
and  some  of  the  jewelry  was  found  In  the 
doset  on  tlie  eame  place,  and  tlie  further  fact 
that  at  Mr.  Allen's  suggestion,  ot  otherwise, 
appellant  and  Florence  Ford  offered  to  pay 
for  the  property  If  they  were  not  put  in  jail, 
appellant  oidalnlng  she  bad  a  young  baby, 
and  for  this  reason  woald  rather  pay  for  the 


property  than  to  tak^  the  baby  to  jail  with 
her. 

The  drcomstances  in  evidence  would  sup- 
port  a  finding  of  the  Jury  that  appellant  and 
i'lorence  Ford  were  guilty  of  the  theft.  Ap- 
pellant's contention  that  the  court  erred  in 
submitting  the  law  as  to  who  are  principals 
cannot  be  sustained.  The  evidence  would 
point  to  a  joint  taking,  -or  a  taking  by  one 
with  the  knowledge  aud  consent  of  the  other, 
knowing  the  unlawful  Intent  and  a  Joint 
hiding  or  concealment  of  the  property. 

[2]  However,  appellant  insists  that  If  the 
court  presented  the  law  as  to  who  are  prin- 
cipals, and  the  fact  of  her  being  present  with 
Flor^ice  Ford,  and  the  watch  being  found 
under  the  house,  and  the  further  fact  that 
the  locket  was  found  by  reason  of  a  sugges- 
tion made  by  Florence  Ford  to  the  officer, 
then  ai^llant  says,  as  she  testified  that 
although  she  was  with  Florence  at  the  store, 
if  the  purse  was  taken  by  Florence  she  knew 
nothing  of  it,  and  did  not  aid  her,  that  the 
court  should  have  Instructed  the  jury  that 
even  though  they  believed  Florence  Ford  took 
the  purse,  the  mere  presence  of  defendant 
would  not  render  her  guilty,  unless  she  aid- 
ed or  encouraged  her  In  the  commission  of 
the  offense.  We  are  inclined  to  think  the 
court  should  have  presented  the  defaislve 
theory  affimuttlvely. 

[S,  4]  It  Is  also  Insisted  that  the  court  err- 
ed  in  pmnitting  the  officer  to  state  what 
Florence  Ford  said,  and  that  in  consequence 
of  the  remark,  he  was  led  to  And  the  locket 
at  tile  point  suggested  by  her.  It  Is  a  well- 
recognlxed  principle  of  law  that  aftw  the 
completion  of  an  offense,  the  remarics  of  one 
offender  are  not  admissible  against  the  other, 
unless  there  Is  something  said  that  mrald 
Indicate  the  guilt  of  the  other  and  call  for 
a  response,  where  silence  can  t>e  construed 
as  acquiescence.  In  this  case  the  remark  did 
not  call  for  a  response  from  appellant— In 
fact,  did  not  Indicate  guilt  until  the  locket 
was  found — and  appellant's  testimony  would 
Indicate  she  did  not  know  It  was  there.  Tlie 
only  theory  that  wonld  render  it  admlsdble 
would  be  that  the  offoise  was  ^intly  com- 
mitted by  appellant  and  Floraoe  Ford,  and 
that  they  liad  hid  it  there  to  escape  detec- 
tion, when  they  would  subeequently  come  aud 
get  it  and  appropriate  it  to  their  own  joint 
use.  nils  is  not  manifest  by  the  record.  Tlie 
objection  that  the^  were  under  arrest  is  not 
tenable,  as  it  led  to  the  flndbig  ot  the  pnn>- 
erty;  but  ou  another  trial  this  evidence, 
while  admissible  Malnst  Florence  Ford, 
should  not  be  admitted  against  appellant  un- 
less it  can  be  brought  within  the  rule  an- 
nounced In  Franks  v.  State,  26  Tex.  Cr.  R. 
151,  85  S.  W.  9n— if  they  were  still  acting 
tether  In  the  concealment  of  the  property, 
with  a  view  to  a  later  disposition  of  it  it 
wonld  be  admfsslble. 

The  judgment  Is  reversed,  and  the  cause  Is 
remanded. 


•rw  etlur  «■■••      SUM  toplo  and  MoUon  NUHBBa  la  Dm.  Dig.  *  An.  Dig.  SwIm  *  Rvpt  indexM 


Digitized  by 


Google 


304 


148  SOUTHWESTERN  BEPOBTEB 


(Tex. 


DOWD  T.  STATE. 
<Goart  of  Criminal  Appeal*  of  Texas.  May  29, 

vm.) 

t.  Ckiuinal  Law  ^  OBO*)— Gontindancs— 
Absence  of  Witness. 

Aq  application  for  a  oontlDaance  for  the 
absence  of  a  witness,  who  woald  testify  to  a 
fact  which  was  proTen  by  all  the  wltoesMS  both 
for  the  state  and  for  accused,  was  properly  over- 
ruled. 

EEd.  Note.— For  other  cases,  see  Oriminal 
Law.  Cent  Die  H  1828-1880;  Dec.  Dig.  S 
696.*] 

2.  Ohxhxital  Law  (|  687*)— OoimnnANcaB— 

ABSENCE  OF  WiTHESBEB. 

Where  the  prosecuting  witness  testified  that 
another  witness  was  present  when  a  crime  was 
committed,  and  neither  he  nor  the  other  witness 
was  asked  in  regard  to  the  presence  of  a  third 
peroon,  an  application  for  a  continuance  on  ac- 
-count  of  the  absence  of  such  third  person  was 
properly  overruled,  since  under  White's  Ann- 
Code  Cr.  Ptoc.  arL  697,  subd.  6,  providing  for 
a  new  trial  if  it  appears  on  the  mal  that  the 
evidence  of  an  absent  witness  named  in  an  ap- 
plication for  a  continuance  was  material  and 
the  facts  set  forth  in  the  application  probably 
true,  the  court  must  determine  the  materiality 
of  the  testimony  and  its  vrobable  truth  in  the 
light  of  the  testimony  addaced  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  TUg.  H  1331,  1382;  Dec  Dig.  f 
597.*] 

3.  Cbiuinal  Law  (i  389*)— Etidekob— Otbbb 

OrrEifSEs. 

On  a  trial  for  soliciting  a  female  to  visit 
a  place  for  the  purpose  of  having  sexual  Inter- 
course with  P.,  where  the  identity  of  the  female 
was  in  issue,  testimony  of  W.  that  be  accom- 
panied the  prosecuting  witness  to  the  place 
where  the  crime  was  committed  and  had  utter- 
course  with  sndi  female  was  admissible  for  all 
purposes. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  822-821;  Dec.  Dig.  {  889.*] 

Appeal  from  Hont  County  Court;  Oeorg« 
B.  Hall,  Judge. 

J.  B.  Dowd  was  conTlcted  cf  crlm^  and 
he  appeals.  Affirmed. 

G.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 


HARPER,  J.  Appellant  was  prosecuted 
under  a  complaint  and  information  charging 
taim  with,  on  or  about  November  15, 1911,  In 
Hunt  county,  Tex.,  "unlawfully  soliciting  and 
procuring  one  Mrs.  Dowd,  a  female,  to  visit 
and  be  at  a  particular  place,  to  wit  the 
private  house  then  occupied  by  said  J.  R. 
Dowd,  for  the  purpose  of  meeting  and  hav- 
ing unlawful  sexual  Intercourse  with  one 
Jake  Patterson,  a  male  person." 

The  evidence  of  Patterson  and  WTilte 
would  show  that  they  met  Dowd  in  Lone 
Oak  about  the  date  alleged,  and  that  all 
three  of  tbem  came  from  Lone  Oak  to  Green- 
ville together ;  that  while  on  the  train  Dowd 
asked  Patterson  If  he  would  like  to  have 
sexual  Intercourse  with  a  woman  when  they 
got  to  Greenville,  witness  giving  an  affirma- 
tive  answer;  that  when  they  got  to  Green- 
ville Dowd  carried  them  to  his  home;  that 
when  they  got  to  the  house  there  was  no 


woman  there,  and  Dowd  went  out  and  short- 
ly returned  with  a  woman  whom  he  Intro- 
duced to  Patterson  and  White  as  Miss  Ida 
Smith;  that  be  told  the  woman  she  could 
make  $10  off  of  these  two  men,  and  could 
buy  her  a  skirt  Patterson  testified  he  went 
In  another  room,  and  had  sexual  Intercourse 
with  the  woman,  and  paid  her  $5.  White 
testified  he  subsequently  went  in  the  room, 
and  had  Intercourse  with  the  woman,  and 
paid  her  a  like  amount  On  the  day  of  the 
trial  they  Identified  Mrs.  Dowd,  appellant's 
wlfe^  as  the  woman  with  whom  they  bad  sex- 
ual intercourse,  and  who  appellant  intro- 
duced to  tbem  as  Miss  Smith. 

Mrs.  Dowd  testified  she  was  not  at  home 
that  day,  but  spent  the  day  with  her  aunt, 
Mrs.  Sue  Winton.  Mrs.  Wlnton  and  other 
witnesses  testify  to  the  same,  ^ect  and 
Mrs.  Dowd  further  denied  ever  having  sexu- 
al intercourse  with  Patterson  and  White  at 
any  time.  However,  Patterson  and  White 
positively  Identify  her  as  the  woman  by  a 
gold  tooth  in  her  mouth,  ^diis,  In  Babstabce, 
Is  the  testimony. 

[1,t]  Appellant  complains  «(  the  action  of 
the  court  In  overruling  his  application  for 
a  contlonance  on  account  of  the  absence  of 
Tom  Glvlns  and  G.  W.  Hogne.  By  Glvlns  it 
is  stated  he  expected  to  prove  be  went  to 
Lone  Oak  that  day.  This  is  proven  by  all 
the  wltnnses  both  for  the  state  and  dtfend- 
ant;  consequently  this  presents  no  error. 
As  to  the  witness  Hogue,  the  application 
fails  to  show  the  place  of  residence  of  said 
Hogue,  and  Is  lacking  In  diligence.'  In  ad- 
dition, it  is  stated  that  It  is  expected  to  be 
proven  that  Hogue  was  with  Patterson  and 
White  and  appellant  on  that  occasion.  While 
Patterson  and  White  were  on  tbe  witness 
stand,  no  question  was  asked  them  by  de* 
fendant  to  develop  the  fact  that  Hogue  was 
present;  but,  on  the  contrary,  their  testi- 
mony excludes  that  Idea,  and  it  has  been 
held  by  this  court  that  under  subdivision  6 
of  article  697  the  court  is  required  to  meas- 
ure the  testimony  as  to  its  materiality  and 
probable  truth  In  the  light  of  the  testimony 
adduced  on  the  trial,  and  if  not  probably 
true,  viewed  from  this  standpoint  a  new 
trial  will  not  be  granted.  Section  643  of 
White's  Ann.  Proc.,  and  authorities  there 
dted,  including  Weathersby  v.  State,  29  Tex. 
App.  278.  15  S.  W.  823. 

Special  charge  Xo.  1  was  fully  covered  hj 
the  court  In  his  main  charge,  the  court  In- 
stmctlng  Uie  jury:  "If  you  believe  beyond 
a  reasonable  doubt  that  the  defendant  did. 
at  the  time  and  place  as  alleged  by  the  state, 
procure  a  female  for  the  unlawful  purpose  of 
meeting  one  Jake  Patterson,  to  have  unlaw- 
ful sexual  IntOTCoorse  wltb  the  said  Jake 
Patterson,  yon  will  not  convict  detoidant^ 
unless  you  further  believe  beyond  a  reason- 
able doubt  that  said  female  was  tbe  said 
Mrs.  Dowd,  BS  alleged  by  the  state." 

[S]  Special  charge  No.  2  is  not  the  law. 
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and  should  not  have  been  given.  The  testi- 
iDony  of  the  witness  White  was  admissible 
(or  all  pnrpoaes,  as  the  Identity  of  Mrs. 
Dowd  was  an  issue  In  the  case. 

This  being  a  misdemeanor,  the  other 
gronnda  in  the  motion  present  no  error. 

The  judgment  Is  afltemed. 

PRENDEBOAST.      not  Blttlnc. 


KIDWELL  T.  STATE. 

(Coort  of  Criminal  Appeals  of  Texas.    June  6, 
1912.) 

L  CBUinAX.  Law  »  1099*)— AffbaXt— State - 

UKirr  OT  Facts— FiuHO. 

Where  a  purported  statement  of  facts  is 
Dot  shown  to  bave  been  filed  in  the  trial  court, 
nor  apptoTod  by  the  Jadge  thereof,  it  cannot  be 
eoasidered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Crimioal 
Uw,  Cent.  Dig.  H  2866-28S0;  Dec  Dig.  { 
1W9.»] 

2.  Criminal  Law  (§1  1064,  1129*)— Appkal— 

Abbignmekts  of  Erbob. 

Assignments  in'  a  motion  (or  a  new  trial 
that  a  Terdict  of  the  jurj  is  against  the  law, 
and  that  the  conrt  tailed  to  cha^  on  the  law 
■ppUcable  to  the  ease,  and  an  assignment  of 
error  that  the  court  failed  to  charge  on  circum- 
Etaotial  erideoce,  which  the  evidence  demanded, 
were  too  general  to  require  consideration  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  If  2078-2684,  2954-29M;  Dec. 
Dig.  H  1064,  •] 

8.  CannirAi.  Iiaw  d  1090*>— Appeal— Bill  or 

BZCEPTIOITS— NeCBSSITT. 

In  a  misdemeanor  case,  the  only  way  the 
Court  of  Criminal  Appeals  is  anthomed  to  re- 
view complaints  with  reference  to  the  charge  is 
bf  qteciflc  bills  of  exceptions  taken  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {(  2t8»,  2803-2827,  2927. 
28^  2948.  SsSf;  dJc.  Dig.  1 1000.*] 

Appeal  from  Tranklln  Count?  Court;  G. 
E.  Cowan,  Judge 

Oda  Kldw^  was  convicted  of  unlawfully 
selling  or  giving  Intoxicating  liquors  to  a 
minor,  and  she  appeals.  Affirmed. 

C  B.  Lane.  Asst  Atty.  Gen.,  for  the  State. 

PBENDEROAST,  J,  The  appellant  was 
Indicted  and  convicted  for  nnlawfnlly  selling 
or  giving  intoxicating  liquors  to  a  minor 
without  the  written  consent  of  his  parent  or 
goardlan,  and  was  fined  |25. 

[1]  The  term  of  court  at  which  the  convic- 
tion was  had  adjourned  May  7,  1910.  There 
is  in  the  record  what  perhaps  was  Intended 
for  a  statement  of  facts;  but  It  is  not  shown 
to  have  been  filed  in  the  lower  court,  nor  In 
any  way  approved  by  the  Judge  thereof.  So 
that  In  neithw  efvent  can  It  be  considered  for 
any  purpose. 

[i]  The  only  question  sought  to  be  raised 
Is  shown  by  the  motion  for  new  trial,  which 
complains  that  "the  verdict  of  the  Jury  Is 
against  the  law,"  and  "that  the  court  failed 
to  diarge  the  law  ai^llcable  to  the  casa" 


In  addition  to  this,  there  la  In  the  record, 
withont  stating  when  It  was  filed,  what  is 
designated  as  an  **a8slgnment  of  error"  In 
these  words:  "First  and  only  error:  The 
court  failed  to  charge  on  circumstantial  evi- 
dence, to  which  the  evidence  demanded  a 
charge."  These  assignments  are  too  general 
to  require  any  consideration  by  this  court 
Berg  V.  State,  142  S.  W.  884;  Eyan  v.  State, 
142  S.  W.  878,  and  the  authorities  therein 
cited. 

[3]  Again,  ft  is  the  well-established  law  of 
this  state  tbat  in  misdemeanor  cases  the  only 
way  this  court  is  authorized  to  review  com- 
plaints of  the  charge  of  the  court,  either  of 
commission  or  omission,  must  be  shown  by 
bin  of  exceptions  taken  at  the  time  and  made 
full  and  specific.  Hobbs  v.  State,  7  Tei. 
App.  118;  Campbell  v.  State,  3  Tex.  App. 
33;  Ooode  V.  State,  2  Tex.  App.  G20;  Dun- 
bar V.  State,  34  Tex.  Or.  R.  596,  31  S.  W. 
401;  Downey  v.  State,  33  Tex.  Cr.  R.  380, 
26  S.  W.  627;  Cole  v.  State,  28  Tex.  App. 
536,  13  S.  W.  850,  19  Am.  St.  Rep.  856; 
Loyd  T.  State,  19  Tex.  App.  322;  Lucio  v. 
State,  35  Tex.  Or.  R.  320,  33  S.  W.  358;  Mar- 
tin V.  State,  32  Tex.  Cr.  R.  442,  24  S.  W.  512; 
Wright  V.  State,  60  Tex.  Cr.  E.  386,  131  S. 
W.  1070;  Jenkins  v.  State,  60  Tex.  Cr.  R. 
467.  132  S.  W.  133;  Basques  v.  State,  56 
Tex.  Cr.  R.  330,  119  S.  W.  861. 

The  Judgment  Is  affirmed. 


LOCKBTT  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jane  5, 

1,  Bail  <H  6C^  66*)--CBzianAL  Faoraounoif 
— RxooGKiZABrcii— Allboatior  as  to  Of- 
fense ANO  PUNIBHUBNT. 

Under  Code  Cr.  Froc  1911,  art.  919,  wbidi 
prescribes  a  recognizance  conditioned  that  de- 
fendant, convicted  oi  a  misdemeanor  and  bis 
punishment  assessed,  as  shown  by  judgment  of 
eonvicdon,  shall  abide  the  Judgment  of  the 
Court  of  Criminal  Appeals,  a  recognizance 
which  does  not  state  that  defendant  was  con 
victed  of  a  misdemeanor,  or  contain  allegations 
sufficient  to  define  an  offense,  or  state  tne  pun- 
ishment assessed.  Is  insuffidenL 

[E^d.  Motev— For  otiux  eases,  see  Ball.  Cent. 
Dlk.  n  286.  279-288;  DeoDtg.  H  66766^*1 

2.  CatuiHAL  LiAw  (i  1020*)— Texas  Cottbt  of 
C^uuiNAL  Appeals— JuBiSDicnoN. 

Under  Code  Cr.  Froc  1911,  art  87,  the  Conrt 
Under  Code  Cr.  Proo.  1911,  (  87,  the  Court 
of  Criminal  Appeals  has  no  JorisdicUon  on  ap- 
peal, in  cases  originating  in  the  Justice  court, 
in  which  the  fine  Impcned  on  appeal  to  the 
county  court  Is  less  than  |100,  exdnslve  of 
costs. 

[Ed.  Note.— For  other  cases,  see  Criminal, 
r^w.  CentDig.  §S  2578-2580 ;  DecDig.  $  1020.*] 

Appeal  from  Concho  County  Court;  C. 
F.  Cottrell,  Judge. 

Wyatt  Lockett  was  convicted  of  a  misde- 
meanor, and  he  appeals.   Appeal  dismissed. 

G.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  It  appears  from  the  record 
that  a  complaint  was  filed  in  the  Justice 
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ooart  of  precfnct  No.  8,  Concho  connty, 
against  appellant.  He  waa  tiled  and  con- 
victed In  the  instice  conr^  and  appealed  to 
the  county  court,  where  he  was  BgeJai  tried 
and  couTlcted,  and  hla  punishment  assessed 
at  a  fine  ot  $L  A  motion  for  a  new  trial 
was  filed  and  overruled  In  the  county  court, 
to  whidi  action  of  the  court  appellant  ex- 
cepted, and  gave  notice  of  appeal  to  this 
court 

[1]  Appellant  odered  Into  a  recognizance, 
but  the  recognlEauce  does  not  state  he  was 
convicted  of  a  mlBdemeanor,  and  does  not 
contain  allegatlonB  snfflcirat  to  define  an 
oHeDBa;  neither  does  it  state  the  punidi- 
ment  assessed.  On  account  of  the  defect  In  the 
recognizance,  the  Assistant  Attorney  General 
lias  moved  to  dismiss  the  aK>eal,  whldi  mo- 
tion must  be  sustained.  Article  919,  Code 
of  Criminal  Procedure  1911 ;  Bigelov  v.  State, 
86  Tex.  Or.  B.  402,  37  S.  W.  830. 

[2]  However,  we  might  add  that,  had  a 
sufficient  recognisance  been  entered  Into, 
this  court  woidd  have  no  jurisdiction  in 
tliis  case.  Article  87  of  the  Code  of  Crim- 
inal Procedure  provides  that  this  court  has 
no  Jurisdiction  on  appeal.  In  cases  originat- 
ing in  the  Justice  court,  in  which  the  fine 
imposed  on  Kppeal  to  the  county  court  is 
less  than  ^00.  exclusive  of  costs. 

The  appeal  la  dismissed. 


WILLIAMS  V.  STATE). 

(Court  of  Criminal  Appeals  of  Tezai.    June  6, 

1912.) 

1.  INTOXICATINQ  LlQUOBB  (J  223*)— CBIMINAL 
PnOSBCUTIOK— ADUI881BIL1TT  OF  E/VIDBROB 
— ORDEK  or  GOMMISSIONBBS'  GOUBT. 

Id  a  prosecution  for  keeping  a  disorderly 
bouse  In  wnich  spirituous  liquors  wore  sold  and 
kept  for  sale,  without  first  having  obtained  a 
license  to  retail  sacb  liquors,  orders  of  the  com- 
missionen'  court,  puttinfr  prohibition  in  force 
in  that  county,  were  inadmissible  as  not  tend- 
ing to  support  any  allegation  In  the  information. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
^non.  Cent  Dig.  H  263-274;  Dec  Dig.  1 

2.  CBDmru  Law  (I  719*)— TBiAi>-ABauHBifT 
— Matiebs  Not  WrrHiw  Issues. 

In  a  proflecution  for  keeping  a  disorderly 
,  house  in  which  liquors  were  sold  and  kept  for 
sale  without  a  license,  an  anument  of  the  coun- 
ty attorney  that  the  fact  uiat  defendant  pei^ 
mltted  certain  named  persons,  who  were  a  crowd 
of  booze  drinkers,  to  hang  around  bis  place 
showed  that  he  was  keeping  liquor  for  sale  was 
improper,  where  tbere  was  no  evidence  in  the 
record  to  sustain  the  charactetization  of  such 
persons. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1669;  Dec.  Dig.  |  719.*] 

3.  Cbihinal  Law  ({  770*)  —  Ihstbcotioivs — 
Theobt  or  Defense— iHTOxicATiNO  IdQ- 
uobs. 

In  a  prosecution  for  keeping  a  disorder!; 
house  w^ere  spirituoos  liquors  were  kept  and 
Bold  without  a  license,  where  defendant  testified 
that  the  beer  found  at  bis  place  belonged  to  hfs 
son,  and  was  kept  there  for  his  individual  use, 
and  that  he  had  never  made  a  sale  of  liquor  to 


any  one,  and  where  no  Uquor  was  shown  to  have 
been  at  defendant's  place  on  any  other  occasion, 
and  no  sale  to  any  one  was  shown,  a  refusal  of 
an  instruction  submitting  defendants  defensive 
theory  that  the  keeping  of  beer  for  bis  own  ase, 
or  for  the  use  of  his  stepson,  was  not  a  viola- 
tion of  law,  and  that  on  a  reasonable  doubt  as 
to  whether  sad)  Uquor  was  kept  for  sate  defend- 
ant should  be  acQoitted,  was  reversible  error. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1806 ;  Dec  Dig.  $  770.*] 

4.  IKTOXIOATINO  LiQUOBS  (|  139*)— OFEVnSBS 

— EjmFiNO  FOB  Own  Usi. 

It  Is  no  offense  for  one  to  keep  liquors  for 
his  own  use. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  149;  Dec  Dig.  |  139.*] 

Appeal  from  Johnson  County  Coort;  J. 
B.  Haynes,  Judge. 

Isom  Williams  was  convicted  of  keying 
a  disorderly  house  where  liquors  were  sold 
and  kept  for  sale,  without  firat  obtaining  a 
license  to  retail  liquors,  and  he  appeals. 
Reversed  and  remanded. 

a  B.  Lane,  Asst  Atty.  Gen,  for  the  State. 

HARPER.  J.  Appellant  waa  prosecuted 
for  keeping  a  disorderly  house,  in  tliat  he 
k^t  and  was  concerned  ia  keeping  a  honae 
in  which  spirituous,  vinous,  and  malt  liq- 
uors were  sold  and  kept  for  sale,  without 
first  having  obtained  a  license  to  retaU  such 
liquors. 

[1]  This  waa  not  a  prosecntloa  for  violat- 
ing the  local  option  laws,  and  it  was  improp- 
er to  pmnlt  the  state  to  introduce  the  orders 
of  the  commlssiouera*  court,  putting  prohibi- 
tion in  force  in  Johnson  county.  Such  evi- 
dence would  not  tend  to  support  any  allega- 
tion in  the  information;  and  It  could 
only  tend  to  prejudice  tlie  Jury  by  calling 
attenUou  to  the  fact  that  appellant  was 
charged  with  keeping  liquors  for  sale  In  a 
county  where  the  sale  was  prohibited. 

[2]  It  is  also  shown  1^  bills  of  exc^^on 
that  while  Trice,  a  witness  for  defendant, 
was  testifying,  on  cross-examination,  he  was 
asked  If  he  knew  Swift  Newberry,  Jake 
Looper,  and  Baylor  Looper,  and  If  he  ever 
saw  them  In  defendant's  platte  of  business, 
and,  over  objection  of  defoidant,  the  wit- 
ness answered  that  he  knew  these  m^  and 
had  seen  them  In  defendant's  place  of  busi- 
ness. It  Is  further  shown  that  la  the  con- 
cluding argument  the  county  attorney  stated 
to  the  Jury:  "Gentlemen,  the  fact  that  de- 
fendant permitted  Swift  Newberry.  Jake 
Looper,  and  Hiram  Powell  to  hang  around 
his  place  of  business  tdiows  tiiat  he  was  keep- 
ing liquor  for  sale;"  and:  "Gentlemen,  we 
did  not  object  to  them  showing  that  railroad 
men  played  dominoes  at  defendant's  place  of 
business,  but  when  we  went  to  prove  that 
Swift  Newberry,  Jake  Looper,  and  Anstln 
Bass,  and  a  gang  of  that  kind  of  fellows, 
who  drink  booze,  played  there,  then  the  at- 
torney for  defendant  objected.  I  tell  you, 
gentlemen  of  the  Jury,  when  we  show  you 
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that  a  crowd  of  booze  drinkers  hong  around 
there.  It  shows  the  character  of  the  place 
and  the  business  the  defendant  is  carrying 
on."  Special  charges  were  presented,  re- 
questing the  court  to  Instruct  the  jury  to 
Ignore  and  not  consider  this  argument  of  the 
county  attorney,  which  charges  were  re- 
fused by  the  court  It  may  be  a  matter 
wltbln  the  knowledge  of  the  county  attorney 
that  Jake  Looper,  Austin  Bass,  Hiram  Pow- 
ell, and  the  others  named  may  be  a  crowd 
of  booze  drinkers,  and  their  reputation  is 
such  that  it  Is  a  known  fact  they  "hang 
around"  places  only  where  liquor  is  dis- 
pensed; but  there  is  no  evidence  of  that  fact 
in  this  record,  and  the  remarks  were  outside 
of  the  record  and  improper,  and  the  special 
charges  requested  should  have  been  given. 

[3]  The  state's  testimony  shows  that  one 
night  the  county  attorney  went  in  appel- 
lant's place  of  business  and  found  two  men, 
each  drinking  a  bottle  of  beer.  One  of  these 
men  testifies  that  he  brought  the  beer  from 
Ft.  Worth.  On  the  same  night,  there  was 
found  in  appellabt'a  place  of  business  a  case 
of  beer.  Appellant  testified  that  this  beer 
belonged  to  his  son,  and  was  kept  there  for 
blB  Individual  use,  and  that  he  had  never 
made  a  aale  of  liquors  to  any  one.  No  Uq- 
nors  were  shown  to  have  been  in  appellant's 
place  of  business  on  any  other  than  this  oc- 
caaion,  and  a  sale  to  no  one  is  shown.  In 
this  state  of  the  record,  appellant  requested 
the  court  to  Instruct  the  jury:  "Qentlemen 
of  tlw  Jury:  If  defendant  kept  any  quantity 
of  beet  at  his  place  of  business,  for  bis  own 
use,  or  If  he  permitted  his  stepson  to  keep 
beer  at  said  place  of  business,  for  his  own 
oae,  such  fact  would  not  be  a  violation  of 
the  law.  And  if  you  believe  that  the  liquors 
teetlfled  about  were  for  the  use  of  the 
owner,  or  owners,  then  you  should  acquit  de- 
fendant, nnlesa  you  believe  from  Uie  evi- 
dence, beyond  a  reasonable  doubt,  that  liq- 
nors  were  kept  by  defendant  on  said  prem- 
laea  for  the  purpose  of  sale.  And  If  yon 
bave  a  reasonable  doubt  as  to  wbetfaw  anch 
liquors  were  kept  for  aale  or  not,  yon  should 
acquit  defoidant  and  say  by  your  verdict, 
*Not  guilty.* " 

[4]  This  charge  should  have  been  given. 
It  may  be  the  court  did  not  believe  the  tes- 
timony of  appellant  and  it  may  be  that  the 
jury  would  have  found  it  to  be  untrue,  yet, 
under  the  law  in  this  state,  a  person  charged 
with  crime  has  a  right  to  have  his  defensive 
theory  submitted  to  the  Jury.  It  is  no  of- 
fense for  one  to  keep  liquors  for  his  own 
use;  and,  if  appellant's  testimony  Is  true, 
that  Is  the  only  puriMse  for  which  the  liquor 
found  was  kept. 

The  other  matters  complained  of  in  the 
motion  we  do  not  deem  necessary  to  dis- 
cuss; but,  on  account  of  the  errors  above 
pointed  out,  the  Judgment  Is  reversed,  and 
the  cause  Is  remanded. 


ZiANOASTEB  t.  STATA 
<Conrt  of  Criminal  A^^^  ^  Texas.  Jtane  6, 

1.  CBunNAL  l*AMf  i%  938*)  — New  Tbiai,— 
Newlt  Discoveseo  EvjDEnOE. 

It  was  not  error  to  refuse  one  coDvicted  of 
murder  a  new  trial,  asked  on  the  ground  of  new- 
ly diBCovered  evidence  that  decedent  was  reputed 
to  be  a  Quarrelsome  man  and  a  fugitive  from 
justice,  wliere  the  motion,  was  supported  by  ac- 
cnsed'a  affidavit  only,  where  both  parties  bad 
lived  In  tiie  aame  commnnity,  and  where  a  wit- 
ness for  accused  testified  on  the  trial  that  de- 
cedent had  aaid  he  was  a  fugitive. 

[I3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2306-2316,  2317;  Dec.  Dig. 
§  93^*1 

2.  Cbhiinal  Law  (1  958*)  — New  Tbial  — 
Newlt  Discovered  Evidence. 

It  was  not  error  to  refuse  accused  a  new 
trial,  asked  on  the  ground  of  newly  discovered 
testimony,  where  he  did  not  certify  that  the 
witness  would  have  teati&ed  to  anything,  or 
what  the  testimony  woold  have  been. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^^^Cent  Dig.  H  2396-240S;   Dec  Dig.  | 

3.  Homicide  (|  300*)— Irbtbuctions— Uncom- 
municated  thbeats. 

It  was  not  error,  in  a  mnrder  trial,  to  omit 
to  Instruct  oo  unconmrnniceted  threats,  where 
it  became  an  unimportant  issue  as  to  who  be- 
gan the  difficulty,  on  proof  that  decedent  aban- 
doned it,  and  was  shot  In  the  beck  while  leav- 
ing the  place. 

[Bd.  Note.— For  other  cases,  see  Homidde, 
Ce^Dig.  {{  614,  616-620,  ffii2-630;  Dec.  Dig. 

Appeal  from  District  Court,  Bed  River 
County ;  Ben  H.  Denton,  Judge. 

J.  J.  Lancaster  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

0.  B.  Lanc^  Asst  Atty.  Gen.,  tat  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  murder.  In  the  second  degree;  his 
punishment  being  assessed  at  16  years*  con- 
finement in  the  penitentiary. 

[1]  Appellant's  motion  for  new  trial  re- 
cites that  the  verdict  Is  contrary  to  the  law 
and  the  evidence;  and,  further,  that  the 
court  failed  to  charge  that  uncommunlcated 
threats  were  only  to  be  considered  In  de- 
termining Intent,  and  for  no  other  purpose, 
and  that  he  had  newly  discovered  testimony, 
and  that  be  could  prove  by  I.  N.  Burchlnal 
that  deceased,  John  Weatherford,  was  a  man 
of  violent  temper  and  passion.  The  amend- 
ed motion  for  new  trial  recites  that  appel- 
lant had  newly  discovered  evidence,  which 
is  made  a  part  of  the  motion,  and  attaches 
the  affidavit  of  himself,  to  the  effect  that  F. 
M.  Lambert  will  swear  that  he  was  acquaint- 
ed with  the  deceased,  and  that  he  was  a 
dangerous  man,  and  one  who  would  carry 
into  execution  a  threat;  that  be  was  a 
quarrelsome  and  disagreeable  man  In  the 
neighborhood  in  which  be  lived;  and  that  de- 
ceased was  a  fugitive  from  Justice  in  Ar- 
kansas, where  the  witness  knew  him  best, 
and  also  In  Oklahoma.   He  further  states 
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that  Barchlnal  will  swear  that  he  knew  de- 
ceased was  a  qoarrelsome  and  dangerous 
man,  and  that  deceased  did  raise  a  difficulty 
with  this  witness  about  a  month  before  the 
killing,  and  that  he  says  he  believed  he 
would  carry  a  threat  Into  execution.  He 
further  states  that  be  (appellant)  knew  noth- 
ing of  the  evidence  of  Lambert  until  after 
the  trial,  nor  until  he  had  been  Informed  by 
his  attorney.  The  affidavit  of  neither  of 
these  witnesses  is  attached  to  the  motion  for 
new  trial,  and  there  is  nothing  to  indicate 
that  the  witnesses  would  have  so  testified, 
had  they  been  before  the  Jury,  except  the  af- 
fidavit of  appellant.  It  would  hardly  be 
contended  that  the  reputation  of  the  deceased 
In  the  neighborhood  where  the  killing  oc- 
curred would  be  newly  discovered.  The  par- 
ties had  both  lived  there  for  some  time; 
and  if  deceased  had  such  reputation  appel- 
lant knew  it,  or  could  have  known  it.  In 
r^rd  to  the  statement  of  appellant,  In  his 
affidavit,  that  the  deceased  was  a  fugitive 
from  justice,  one  of  defendant's  witnesses 
testified  that  he  heard  the  deceased  say  that 
he  had  to  leave  Arkansas,  and  had  to  leave 
Oklahoma,  and  there  was  nothing  here  to 
keep  him;  that  he  never  did  have  any 
trouble,  and  never  would  if  he  could  avoid 
It.  Appellant  placed  this  witness  on  the 
stand  daring  his  trial,  it  occurs  to  us,  if, 
in  fact,  deceased  was  a  fugitive  from  justice, 
It  would  hardly  be  newly  discovered  evi- 
dence to  the  defendant  in  the  face  of  this 
testimony  Introduced  during  the  trial.  Any 
reasonable  diligence  would  have  ascertain- 
ed any  additional  facts  in  this  connection, 
if  defendant  had  desired  them  He  intro- 
duced the  witness,  who  testified  to  these 
facts,  to  prove  the  very  matter  that  the  wit- 
ness did  testify  about,  and  which  appellant 
alleges  to  be  newly  discovered  evidence. 

[2]  Appellant  filed  some  bills  of  exception. 
The  first  one  was  to  the  overruling  of  the 
motion  for  new  trial  In  regard  to  newly  dis- 
covered testimony.  The  court  approved  the 
bill,  with  the  statement  that  he  did  not  cer- 
tify that  the  witness  would  have  testified 
to  anything,  or  what  his  testimony  would 
have  been ;  that  defendant  had  six  months 
after  he  was  Indicted  to  get  his  testimony. 
There  was  no  error  In  overrnllng  the  mo- 
tion in  reference  to  this  matter.  Nor  was 
there  any  error  shown  in  bUl  No.  2,  which 
recites  that  the  court  erred  In  not  granting 
the  motion  for  new  trial  to  obtain  the  tes- 
timony of  Burchlnal  to  prove  the  dangerous 
character  or  reputation  of  deceased.  If 
that  was  true,  or  could  have  been  shown, 
there  were  quite  a  number  of  witnesses  In 
the  community  who  would  have  known  the 
reputation  as  well  as  Mr.  Burchlnal,  and  it 
could  not  have  been  newly  discovered  evi- 
dence for  the  defendant. 

[3]  Bill  No.  3  uses  the  following  language: 
"Defendant  excepts  to  the  court  overruling 
hUt  motion  for  new  trial,  in  that  the  court 
did  not  Bpedflcally  charge  that  nncommoiil- 


cated  threats  were  only  to  be  considered  In 
the  light  of  Intent,  and  for  no  other  pur- 
pose." The  court  approves  this  bill  with 
this  statement :  "That  I  did  charge  ou 
threats,  and  my  recollection  now  is  that  no 
charge  whatever  was  asked  on  the  subject." 
The  court  did  give  a  charge  upon  threats; 
bnt  this  charge  seems  to  have  confined  the 
matter  to  communicated  threats.  There  was 
a  threat  of  a  qualified  nature  testified  to  by 
one  of  the  witnesses  as  having  been  made  by 
decease(I.  The  record  is  not  clear  that  this 
was  or  was  not  communicated,  as  we  under- 
stand the  record,  and  there  seems  to  have 
been  some  threats  made  by  the  defendant 
against  the  deceased;  and  it  Is  not  shown 
that  these  were  or  were  not  communicated 
to  the  deceased.  The  specification  of  the 
grounds  in  the  motion  for  new  trial,  as  set 
forth,  also,  in  blU  of  exceptions,  is  rather 
indefinite,  and  does  not  Specify  whetlier  It 
related  to  the  intent  of  deceased  or  the  de- 
fendant. Uncommanlcated  threats  may 
serve  any  one  of  three  purposes,  or,  per- 
haps, may  be  considered  witb  reference  to 
all  three  of  them.  It  is  unnecessary  here  to 
go  into  a  discussion  of  those  matters.  If 
the  question.  Who  was  In  the  wrong  In 
bringing  about  the  difficulty?  was  a  matter 
of  moment  In  the  case,  uncommunlcated 
threats  would  be  of  some  Importance,  or 
might  be  of  importance. 

Under  the  testimony,  there  Is  some  ques- 
tion raised  as  to  who  began  the  difficulty. 
The  defendant  contends,  and  Introduced  evi- 
dence to  the  efTect,  that  deceased  b^an  it 
witb  a  knife,  and  that  when  this  happened 
he  sent  his  son  to  the  house  for  a  gun,  and 
during  the  absence  of  his  son  he  and  de- 
ceased fought  over  the  lot  In  which  they 
were  In  until  the  boy  returned  with  the  gun, 
and  on  the  return  of  his  son  with  the  gun 
he  reached  for  it,  as  did  deceased,  and  a  scuf- 
fie  ensued  over  the  gun,  appellant  securing 
it;  whereupon  the  deceased  left  him  and 
started  off,  abandoning  the  difficulty.  After 
deceased  liad  turned  away  from  appellant, 
and  had  gone  some  distance,  appellant  shot 
him  in  the  back,  killing  him.  Even  from  ap- 
pellant's view  of  the  case,  the  issue  of  self- 
defense  had  passed  out;  and  therefore  it 
was  unimportant  as  to  who  began  the  diffi- 
culty, so  far  as  self-defense  was  concerned. 
When  the  deceased  abandoned  the  difficulty 
and  went  away,  the  Issue  of  self-defense  was 
eliminated.  Taking  the  state's  view  of  the 
case,  the  difficulty  of  which  appellant  speaks 
occurring  in  the  lot  Is  not  true.  The  wit- 
nesses for  the  state  testify  there  was  no  evl- 
deuce  of  any  struggle  in  the  lot  at  any  polut, 
and  tbat  deceased  was  shot  In  the  back  after 
he  had  gotten  over  the  fence  and  liad  left 
the  scene  of  the  trouble,  and  was  outside  of 
the  fence  some  distance  when  so  shot.  The 
phj'slcal  facta  go  strongly  to  sustain  the 
state's  theory  of  the  case.  The  wound  In- 
flicted was  one  that  would  have  evidently 
placed  the  deceased  in  mch  attitude  that 
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be  could  not  have  made  any  progress  after 
being  sbot.  The  bail  entered  under  the 
shoulder,  and  near  the  backbone,  from  be- 
hind, and  went  throngh.  The  gun  was  a 
rifle.  Ttom  any  standpoint,  the  killing  oc- 
curred ftftOT  deceased  had  passed  out  of  the 
lot  and  away  from  the  defendant  anywhere 
from  16  to  20  steps.  Uncommunlcated 
threats,  nnder  this  view  of  the  matter, 
would  bave  no  bearing  upon  the  Issue  of  self- 
defenae;  and  the  court  was  not  In  error  In 
falling  to  charge  the  jury  In  regard  to  this 
nutter. 

Appellant  contends  the  erldraice  Is  not  aut* 
fldent  to  sopport  this  conTictltm.  We  deem 
it  unnecessary  to  lecUe  the  fticta.  Under 
appellant's  own  statement.  It  was  a  rery  un- 
neeessary  killing,  and  of  a  man  who  had 
abandoned  the  dlfflcnlty*  it  In  taet,  he  had 
engaged  In  one  with  appelant 

Finding  no  rererslble  error  la  the  record, 
the  jndgmmt  Is  affirmed. 


BiEEKINO  V.  STATE. 

<Gonrt  of  Criminal  Appeals  of  Texas.  June 

5.  1912.) 

1.  CananAi.  Law  (I  913*)— New  Tbiai^ 
IVdkess  iNDcrcxno  Flea  of  Guiltt. 

Where  defendant,  under  arrest  and  !□  Jail 
on  the  charge  of  carrying  a  pistol,  pleaded 
niill7  thereto  npon  threats  by  the  deputy  sher- 
iff, who  had  arrested  bin,  uat  If  he  did  not 
plead  guilty  be  would  be  prosecuted  both  for 
carrying  the  pistol  and  for  the  theft  of  it,  with- 
out nnderttanding  tbe  situation,  and  to  avoid 
the  «pense  of  the  prosecution  for  theft,  he 
was  entitled  to  a  new  triaL 

[Ed.  TCote^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2187-2140;  Dec  Dig.  S 
913.*] 

2.  WuFOMs  ({  7*)— CASSTnio  Weapons— 
Oftense: 

One  who  finds  a  pistol  and  carries  It  to  his 
residence  does  not  thereby  violate  the  law 
against  the  carrying  of  weapons. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent.  IMg.  i  6;  Dec  Dig.  {  7.*] 

Appeal  from  Smith  Coonty  Court;  Jesse 

F.  Odom,  Judge. 

Charley  Meting  was  convicted  of  carry- 
ing a  pistol,  and  he  iqveala.  Beversed  and 
remanded. 

Hanson  &  Butler,  of  Tyler,  for  appellant 

G.  E.  Lane^  Asst  Atty.  Ow.,  tor  tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  carrying  a  pistol.  The  statement  of 
facts  la  a  little  peculiar: 

Appellant  pleaded  guilty  before  tbe  county 
Judge  of  carrying  the  plstoL  In  the  motion 
for  new  trial  it  Is  shown  that  appellant 
pleaded  guilty;  that  be  lived  out  about  five 
miles  below  Tyler,  and  near  the  railroad 
track;  that  he  did  not  own  a  pistol,  and 
never  owned  one;  that  on  Saturday  evening 


he  bad  started  to  Tyler  frcHn  his  borne  about 
5  o'clock  in  tbe  afternoon,  and  had  reached 
a  point  about  half  way  when  he  met  a  ne- 
gro, whom  be  subsequently  learned  was  Jesse 
Horn,  and  also  he  subsequently  ascertained 
that  Jesse  Horn  had  shortly  before  shot  hie 
wife  in  the  town  of  Tyler.  Appellant  wa» 
going  north,  and  the  negro  south.  Directly 
after  he  bad  fallen  in  with  tbe  negro,  he 
saw  some  white  men,  one  In  a  buggy  driving 
around  a  dirt  road  a  short  distance  from  the 
railroad,  and  the  otlw  walking  down  the 
track  In  the  direction  of  where  be  and  the 
negro  were.  One  of  tbe  white  men  was  Mr, 
Land,  sheriff  of  tbe  county,  who  arrested 
tbe  negro.  Jnst  b^ore  b^g  anested,  the 
negro  tlirew  away  his  plstoL  Appellant  and 
Mr.  Land  hunted  for  the  platoU  but  failed 
to  find  IL  The  next  morning  appellant  vrent 
back  where  tbe  negro  threw  away  the  pistol, 
found  it,  carried  it  home  and  idaced  It  over 
a  window  In  his  father's  residence.  His  fa- 
ther testtfled  that  ara>ellant  went  off  the 
next  morning,  and  after  beli^  gcme  a  while 
came  basSL,  idiowlng  him  tbe  pistol,  which 
he  stated  he  found  near  tbe  railroad  track. 
The  father  directed  blm  to  put  the  ptotol  up 
over  a  window  In  his  room,  which  tbe  boy 
did.  Tbe  faUier  says  the  reason  for  doing 
this  was  tbe  boy  had  told  him  the  drcum- 
stancee  attending  the  matter,  and  becatw  be 
had  several  children  about  tbe  place  be  did 
not  want  them  to  get  hold  of  tbe  pistol.  HIa 
son  placed  tbe  pistol  over  the  window  as 
directed  by  him.  The  boy  further  stated 
that  on  Monday,  after  the  arrest  of  the  ne- 
gro on  Saturday,  and  finding  the  pistol  Sun- 
day morning,  he  was  at  work  picking  cotton 
In  his  father's  field,  when  Mr.  Turner,  a  dep- 
uty sberUt,  and  some  other  white  man,  came 
to  where  he  was,  and  Mr.  Turner  asked 
bim  If  he  knew  anything  about  the  negro 
Jesse  Horn,  and  talked  about  Horn's  case 
with  appellant.  Appellant  told  him  that  he 
bad  found  tbe  pistol  on  Sunday  morning, 
and  that  It  was  at  bis  father's  house.  Mr. 
Turner  made  him  go  wltb  him  to  his  father's 
house,  where  they  got  the  pistol  In  the  place 
Indicated  by  the  boy;  tiiat  he  (appellant)  re- 
mained in  the  buggy  with  the  other  white 
man  while  Mr.  Turner  went  In  the  house 
and  got  the  pistol.  After  getting  the  pistol 
Turner  came  out  to  the  buggy  and  carried 
him  (appellant)  to  Tyler  and  pat  btm  in  jail. 
Turner  told  blm  he  had  better  plead  gull^ 
to  carrying  the  pistol,  and  if  he  did  not  he 
would  file  another  case  against  him,  charg- 
ing him  with  the  theft  of  the  pistol.  Appel- 
lant said:  "I  did  not  want  to  go  to  Jail,  and 
I  pleaded  guilty,  as  Mr.  Turner  Instructed 
me  to  do.  I  did  not  know  what  the  law  was 
In  reference  to  carrying  a  pistol,  and  I  did 
not  want  to  go  to  Jail,  so  I  took  Mr.  Turner's 
advice  and  pleaded  guilty  to  carrying  the 
pistol.  He  asked  me  If  I  did  not  carry  the 
plstnl  from  where  I  found  It  to  my  father's 
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house,  and  I  mid,  Tes,  sir.'  Mr.  Turner 
then  said.  *Ton  bad  better  plead  guilty  to  one 
case,  Inttead  of  taavlDg  two  against  you,' 
and  I  took  hl8  advice  end  pleaded  guilty  to 
carxying  the  pistol."  He  aa^:  "I  never 
owned  a  i^atol  in  my  life,  nor  did  I  ever  car- 
ry one,  except  I  found  ttaia  ptetol  at  tlila 
place  on  ttae  ralltoad  track  and  carried  it 
home,  and  as  soon  as  the  officer  came  to  see 
me  the  following  Uonday  I  told  him  where 
it  yma  aa  above  atated,"  It  ie  also  shown  by 
this  witness  that  Tnmer  had  threatened  to 
prosecute  him  for  stealing  the  pistoL 

Sh»lff  Land  testified  that  he  arrested  the 
negro  about  2%  miles  south  of  Tyler  on  the 
International  &  Great  Northern  Ballroad 
track ;  tliat  he  was  the  negro,  and  was  walk- 
log  along  the  track  with  defendant ;  that  he 
saw  the  n^ro  Jesse  Horn  pull  a  pistol  out 
of  his  pocket  and  throw  it  to  one  side  of  the 
track.  He  says  that  he  knew  it  was  a  pistol 
that  the  negro  threw  away,  but  he  failed  to 
find  It;  that  appellant  helped  him  look  for 
the  pistol  and  they  failed  to  find  It;  that  ap- 
pellant turned  and  went  towards  his  home, 
and  he  brought  the  negro  to  Tyler  and  put 
him  in  jail.  The  sheriff  knew  nothing  about 
the  arrest  of  d^endant  for  having  the  pis- 
tol. 

The  connty  judge  makes  this  statement: 
"H.  R.  Tnmer,  depn^  sheriff  of  Smith  conn- 
ty, brought  the  defendant  to  my  office.  I 
heard  him  ask  the  defendant,  before  enter- 
ing my  office,  what  he  wanted  to  do  about 
his  case,  and  the  defendant  replied  that  he 
wanted  to  plead  guilty  thereto.  Mr.  Turner 
then  brought  the  defendant  into  my  office, 
and  I  got  the  county  court  docket,  and  turn- 
ed to  the  case  against  the  defendant  on  said 
docket.  I  stated  to  him  that  he  was  charged 
with  carrying  a  pistol,  and  asked  him  what 
he  wanted  to  do  about  it  He  stated  that  he 
wanted  to  plead  guilty.  Thereupon  I  took 
his  plea  of  guilty,  which  was  voluntarily  en- 
tered, and  aososaod  bla  punishment  at  a  fine 
of  $100." 

This  is  a  sufficient  statement  of  the  facts, 
and  they  are  uncontroverted. 

[1]  Under  this  evidence  the  motion  for 
new  trial  ought  to  have  been  granted.  It  Is 
true  the  defendant  pleaded  guilty  under  the 
circumstances  detailed;  but  that  was  cou- 
pled with  the  threats  on  the  part  of  the  of- 
ficer that  if  he  did  not  plead  guilty  he  would 
get  two  cases  against  him,  one  for  carrying 
the  pistol,  and  the  other  for  thett  of  the  pis- 
toL It  is  evident  the  boy  did  not  understand 
the  altnatlon,  and  ideaded  guilty  in  order  to 
avoid  the  extra  prosecution  for  the  th^ 
Aftw  hearing  this  evidoice,  the  court  should 
luive  granted  a  new  trial. 

[2]  Appellant  was  not  guilty  of  violating 
the  law  in  findli^  the  pistol  and  carrying  It 
to  his  father'a  residence. 

The  judgment  Is  reversed,  and  the  cause  la 
remanded. 


WATTB  V.  STATU 
(Court  of  Criminal  ^^^^  ^  Texas.  June  5, 

1.  WiTKBSSKS   (I  48*)  —  GOHFEXXICCT  — Coif- 

vioTioN  or  Cbimx. 

Under  the  express  provifiion  of  Code  Cr. 
Froc.  1911,  art  788,  subd.  3,  one  who  bas  been 
convicted  of  felony,  and  who  tiaa  not  had  the 
conviction  legally  set  aside,  or  obtained  a  legal 
pardon,  la  disqualified  from  teatifyl^  as  a  wit- 
DesB. 

[Ed.  Note. — For  other  cases,  see  Witneases, 
Gent  Dig.  fS  10&-115;  Dec.  Dig.  {  48.*] 

2.  Witnesses  (S  78*)  —  Best  Evioekce  — 
Pboof  of  ConvionoN— Judqmekt  akd  Sen- 

TENCE. 

Upon  proper  objection,  the  state  may  pre- 
vent a  witness  for  it  from  testifying  orally  as 
to  his  conviction,  and  may  require  tne  defend- 
ant to  produce  the  proper  judgment  of  convic- 
tion and  sentence.  - 

[Ed.  Note.— For  other  cases,  see  Witnesaes, 
Cent  Dig.  H  195-200;  Dec.  Dig.  1 7a*] 

Appeal  from  Nacogdoehes  County  Court; 
F.  P.  Marshall,  Jn<^ 

Richard  Watta  was  oonvlcted  of  nclaw- 
fully  carrytog  a  pistol,  and  he  ai^eala.  Be- 
versed  and  renuuded. 

V.  B.  Middlebrook,  of  Nacogdoches,  for 
appellant  0.  E.  Lone,  Asst  Atty.  Gen.,  for 
the  Stateu 

PRENDERGAST,  J.  The  appellant  was 
convicted  of  unlawfully  carrying  a  pistol. 

[1,2]  The  state  introduced  two  witnesses, 
who  testified  clearly  and  positively  that  on 
the  occasion  chafed  In  the  indictment  they 
saw  the  appellant  have  a  pistol;  that  in  a 
row  that  occurred  between  him  and  others 
he  pulled  his  pistol  off  of  his  i>erson,  held  It 
in  his  band,  and  presented  it  In  addition 
to  this,  the  state  introduced  another  witness, 
and  before  he  testified  as  to  the  facts  of  the 
case  appellant  proved  by  him,  without  objec- 
tion by  the  state,  that  he  had  served  a  full 
term  in  the  penitentiary  for  a  felony,  and 
had  never  been  pardoned,  nor  his  citizenship 
restored  to  him.  The  appellant  then  object- 
ed to  bis  testifying,  because  he  was  an  un- 
pardoned convict  The  statute  expressly 
disqualifies  such  a  witness  from  testifying. 
Code  of  Criminal  Procedure,  art  788,  subd. 
S.  The  state,  upon  proper  objection,  could 
have  prevented  the  witness  from  testifying 
orally  about  his  conviction,  etc.,  and  have 
required  the  def«i&nt  to  produce  tbe  prop- 
er judgment  of  conviction,  sentence,  etc.; 
but,  not  having  done  this,  the  witness  being 
permitted  to  testify  clearly  presents  reversi- 
ble error.  White  v.  State,  33  Tfex.  Cr.  R.  177, 
26  S.  W.  72,  and  Moore  v.  State,  39  Tex.  Cr. 
B.  266,  45  a  W.  809. 

Whetfaw  or  not  appellant  bad  the  pistol 
on  this  occasion  was  expressly  dented  by  him 
In  his  testimony,  and  la  addition  he  had  sev- 
eral witnesses  who  also,  in  substance,  so  tes- 
tified. The  qqestlon  of  wheUier  or  not  he 
had  a  pistol  was,  ttierefore,  the  material 
question  in  the  case.    Permitting  the  dis- 
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qnallfled  irltnen  to  testUJr  Is,  therefor^  re- 
Terslble  error. 

The  Jndsmeut  Is  rerersed,  and  the  cause  Is 
remanded. 


GREEN  T.  STATE. 

(Court  of  CrimlDal  Appeals  of  Texas.  Tone  6, 

1912.) 

SuTUT^  (S  118*)— Title— SuFFiciEKCT. 

The  pare  food  law  (Acta  32d  Leg.  c.  47), 
entitled  ''An  act  to  prohibit  and  prevent  adoi- 
terative,  fraud  and  deception  and  miebranding 
Id  the  manofactare  and  sale  of  articlea  of  food 
and  droEB;  prescribing  penalties  for  the  vlo- 
ladon  of  this  act;  to  provide  for  the  appoint- 
ment of  a  dairy  and  food  commissioner,  and 
to  define  bis  powers  and  daties,"  etc.,  is  not 
nnconstitational  as  to  one  charged  with  selling 
ftnit  not  protected  from  flies,  dust,  and  dirt, 
becaose  the  offense  charged  is  not  contained 
or  disclosed  in  the  caption,  bat  In  the  body  of 
the  act. 

[Ed.  Note.— For  other  cases,  aee  Statutes, 
Cent  £Mg.  H  158-160;  Dec.  Dig.  1 118.*] 

Appeal  from  Dallas  Oonnty  Ooiurt  at  law ; 
W.  V.  Wbltetaoist,  Judse. 

J.  Oreoi  was  convicted  of  selUns  and  of- 
fering for  sale  flltby  and  decomposed  frolt, 
not  then  protected  from  flies  end  dust,  and 
he  appeals.  Affirmed. 

C.  E.  Lane,  Asst  Atty.  Qen.,  for  the  State. 

HARPER,  T.  Appellant  was  prosecuted 
for  sellliig  and  offering  for  sale  flltby  and 
decomposed  fruit,  said  fmlt  not  then  and 
there  being  protected  from  files,  dust,  and 
dirt  In  violation  of  the  provisions  of  chapt^ 
47  of  tlie  Acts  of  the  32d  Legislature. 

The  unconstlttitlonallty  of  this  act  is  again 
assaUed,  on  the  ground  that  the  caption  con- 
tains more  than  one  subject,  and  because  the 
matter  charged  against  this  defendant  is  not 
contained  or  disclosed  In  the  caption.  This 
question  was  passed  on  by  this  court  in  the 
ease  of  E.  W.  Focfce  v.  State,  144  S.  W.  267, 
adversely  to  appellaDf  s  contention,  and  cases 
there  dted.  For  a  collation  of  authorities, 
see  Watts  v.  State,  61  Tex.  Cr.  R.  364, 135  S. 
W.  585.  This  act  has  but  one  object,  sub- 
ject, and  pnrpose,  and  this  is  sufficiently  atat* 
ed  In  the  title. 

The  Judgment  Is  affirmed. 


POLE  V.  STATE. 
(Conrt  of  Criminal  '^1^^'     Texas.  June  6, 

IsDicTMEifT  Awn  InvosiU'noir  (J  180*)— Vabi- 

a:<cbk-Aditl'rbt— Name. 

'Where  an  indictment  alleged  that  accused 
committed  adultery  with  "Cozett  Tatt."  and 
the  evidence  showed  that  she  was  known  by 
tbat  name  as  well  as  by  another,  a  conviction 
was  authorized,  as  against  the  objection  of  a 
variance  in  the  name  of  the  woman. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information ,  Cent  Dig.  Si  561-556 ;  Dec. 
Dig.  I  180.*] 


Appeal  from  Leon  County  Court;  W.  *D. 
Lacey,  Judge. 

Will  Polk  was  convicted  of  crime,  and  he 
appeals.  Affirmed. 

a  B.  Lane,  Aast  Att7.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  adultery;  his  punishment  being 
assessed  at  a  fine  of  flOO. 

The  indictment  charges  that  he  lived  In 
adultery  with  Cozett  Tutt,  appellant  being 
a  married  man  at  the  time;  his  wife  being 
Melvina  Polk.  The  evidence  discloses  that 
Will  Polk  and  Cozett  Tutt  lived  together  in 
the  same  house  and  bad  carnal  intercourse 
with  each  other  In  Leon  county,  on  or  about 
the  1st  day  of  August,  1910,  and  tbat  appel- 
lant was  then  and  there  laypfully  married  to 
Melvina  Polk,  who  was  then  and  there  living; 
that  said  Will  Polk  Is  an  adult  male,  and 
Cozett  Tutt  Is  a  female.  The  state  proved 
by  Julia  Proctor  and  J.  0.  Clay  tbat  the  de- 
fendant Cozett  Tutt  was  known  In  the  neigh- 
borhood In  which  she  lived  as  Cozetta  Tutt, 
as  well  as  by  the  name'  of  Cosetta  Houston. 
W.  P.  St  John,  Justice  of  the  peace,  testified 
that  he  held  that  office,  that  a  complaint 
was  filed  against  the  female  defendant  herein 
tinder  the  name  of  Cozetta  Tutt,  charging 
her  with  disturbing  the  peace,  before  him 
as  such  Justice  of  the  peace,  and  that  she 
pleaded  guilty  to  such  charge  under  the  name 
of  Cozetta  Tutt,  and  did  not  suggest  tbat  she 
was'  known  by  any  other  name,  ^e  above 
is  the  state's  case. 

Appellant  introduced  evidence  of  three  wit- 
nesses, two  by  the  name  of  Dickey  and  one 
by  the  name  of  Brownlee,  who  testified  that 
they  had  known  the  female  defendant  Cozet- 
ta Tutt,  and  that  ber  maiden  name  was 
Cozetta  Proctor ;  that  she  married  Sam  Hous- 
ton ;  that  they  had  knovm  her  several  years, 
and  had  never  knovm  her  by  any  other  name 
than  the  name  of  Cozetta  Proctor  and  Cozet- 
ta Houston;  that  they  bad  never  heard  of 
ber  being  named  Cozetta  Tutt  One. of  the 
Dickeys  and  Brownlee  testified  that  said 
Cozetta  Houston  had  worked  for  them  two 
or  three  years.  The  marriage  record  of  the 
county  was  Introduced,  showing  that  Sam 
Houston  and  Cozetta  Proctor  were  married 
in  that  county  on  the  IStb  of  August,  1906. 
Defendant  also  Introduced  the  divorce  record 
of  the  district  court  of  Leon  county,  and 
plalntlfTs  original  petition,  showing  that  Sam 
Houston  was  divorced  from  Cosetta  Houston 
In  1909.  That  Is  the  defendant's  case. 

The  court  charged  the  Jury  as  follows: 
"If  you  believe  from  the  evidence  that  the 
name  of  Cozett  Tutt,  aa  she  Is  called  in  the 
IndlctmCTt,  is  or  was,  at  the  time  the  Indict- 
ment was  returned,  to  wit,  August  1,  1910, 
was  really  Cozett  Houston^  and  not  Coaett 
Tutt,  as  alleged  In  the  indictment,  then  yon 
will  return  a  verdict  of  'not  guilty*  as  to  her ; 
but  the  fact  that  she  has  been  Indicted  under 
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tlie  wrong  name  would  not  excuse  Will  Folk, 
and  If  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  Will 
Polk  did  live  tc^ether  and  have  carnal  Inter- 
course with  Cozett  Tntt  or  Cozett  Houston, 
whatever  her  name  was  at  the  time  the  In- 
dictment was  returned,  as  the  same  has  been 
hereinbefore  defined,  then  you  will  convict 
the  defendant  Will  Polk,  and  assess  his 
punishment,"  etc.  Exception  was  reserved 
to  the  above  section  of  the  charge,  on  the 
ground  that  there  was  a  variance  between 
the  name  of  the  female  with  whom  he  Is 
charged  with  having  adulterous  Intercourse 
and  that  shown  by  the  evidence,  in  that  ap- 
pellant was  charged  with  having  adulterous 
Intercourse  with  Cozetta  Tutt  and  the  proof 
shows  he  had  adulterous  intercourse  with 
one  Cozetta  Houston,  and  the  court  should 
have  charged  the  jury  that  If  they  believed 
from  the  evidence  that  the  true  or  real  name 
of  bis  codefendant  was  Cozetta  Houston,  and 
not  Cozetta  Tutt,  that  they  should  acquit 
We  are  of  opinion  these  objections  are  not 
well  taken.  Under  the  evidence  she  was 
known  as  well  b;  one  name  as  the  other. 
Under  the  authorities  It  occurs  to  us  this 
was  sufficient. 

It  Is  also  contended  the  evidence  is  not  auf- 
flclent  to  support  the  conviction,  for  the  rea- 
sons indicated  In  the  objections  to  the  charge 
that  there  was  a  variance  In  the  name.  As 
the  record  presents  the  matter,  we  are  of 
opinion  there  is  no  sufficient  reason  shown 
for  reversal,  and  the  Judgmoit  Is  affirmed. 


SIMPSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Jnne  S, 

1912. ) 

1.  Cbiminal  Law  <|  10&4*)— ApfbaIi— Bilu 

OF  Exceptions— NEciasiTT. 

Rulings  on  evidence  cannot  be  reviewed, 
where  appellant  fails  to  preserve  bills  of  ex- 
ception tnereto  at  the  time. 

lEd.  Note,— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fg  2662-2664;  Dec.  Dig.  S 
1054.»] 

2.  CeiuinalLaw  (J  1097*)— Appsaj>-State- 
HBNTs  OP  Facts— EoUNoe  with  Refebence 

TO  INSTKUCTIONS. 

In  the  absence  of  a  statement  of  facts, 
exceptions,  in  a  motion  for  a  new  trial,  to  the 
charge,  and  to  the  court's  action  eliminating 
or  erasing  certain  expressions  from  the  charge, 
cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2862,  2864,  2926,  2934, 
2^,^^2939.  2941,  2942,  2947;    Dec.  Dig.  i 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  R.  B.  Seay,  Judge. 

Bud  Simpson  was  convicted  of  aggravated 
assault,  and  he  appeals.  Affirmed. 

O.  E.  lAue,  Aast  Atty.  Qen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  aggravated  assault  under  an  indict- 


ment charging  him  with  an  assault  with  In- 
tent to  murder. 

II]  In  the  motion  for  a  new  trial  several 
grounds  were  urged  to  the  Introduction  of 
testimony.  Appellant  failed  to  reserve  bills 
of  exertion.  These  matters  cannot  be  con- 
sidered. There  was  also  a  motion  made  to 
exclude  from  the  record  testimony  whlcb 
was  admitted,  which  the  motion  for  new 
trial  alleges  was  overruled.  To  this  there 
was  no  bill  of  exception  reserved.  It  is  also 
contended  in  said  motion  that  the  court  erred 
In  not  permitting  certain  evidence  to  be 
introduced  on  the  part  of  the  defendant. 
These  grounds  are  in  the  same  condition  as 
those  mentioned.  Aj^lant  failed  to  reserve 
bills  of  exceptions. 

[t]  There  are  exceptions  In  the  motion  for 
new  trial  to  the  charge,  and  the  action  of  the 
court  eliminating  or  erasing  certain  ttq>res- 
slons  from  the  charge.  The  statement  of 
facts  is  not  in  the  record,  and  we  are  tmable 
to  decide  Intelligently  these  matters.  With- 
out the  evidence  before  us,  there  may  have 
boea  no  error.  Following  the  general  propo- 
sltlcm  that  the  action  of  the  trial  court  la 
presumed  to  be  correct  until  shown  to  be 
erroneous,  we  must  presume^  in  the  abamce 
of  the  eridence^  there  was  no  error  In  these 
matters. 

It  Is  further  nr^  that  the  court  erred  in 
failing  to  limit  the  purpoee  for  admitting 
certain  testimony.  We  are  unable  to  say  for 
what  purpose  this  testimony  was  admitted, 
in  the  light  of  Uie  record,  or  whether  it  was 
necessary  to  limit  it  at  all. 

^e  Judgment  Is  affirmed. 


BALDWIN  T.  STATE. 
(Court  of  Criminal  ^g^l*^     Texas.  Jnne  6» 

Cbihinal  Law  (J  53*)— Intoxioatio:?— In- 
tent—Mitiqation  of  Punishment. 

Under  Pen.  Code  1811,  art  41.  evidence 
of  the  defendant's  intoxication  Is  properly  Iiai> 
ited  to  mitigation  of  the  punishment  to  be  a»> 
eessed,  and  cannot  be  considered  In  determining 
intent. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  I  65:  Dec.  Dig.  |  S3.*] 

Aiipeal  from  District  Court,  Wharton 
County;  Wells  ThomEmon,  Judgeu 

Jim  Baldwin  ms  convicted  of  assault  t» 
murder,  and  he  aroeals.  Affirmed. 

C.  E.  Lane,  Aast  Atty.  Oen.,  for  the  Stata 

HARPER,  J.  Appellant  was  Indicted, 
tried,  and  convicted  of  the  offense  of  assault 
to  murder,  and  his  punishment  assessed  at 
10  years'  confinement  in  the  penitentiary. 

There  are  but  two  grounds  in  the  motion, 
one  alleging  the  Insufficiency  of  the  evidence, 
and  the  other  Is  that  the  court  erred  In  hU 
charge  In  limiting  evidence  of  drunkenness 
to  mitigation  of  the  punishment  to  be  assess- 
ed, and  did  not  authorize  the  Jury  to  consider 
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meb  evidence  In  determining  wbetber  or  not 
the  qieciflc  Intent  to  kill  existed  at  the  time 
of  the  commission  of  the  offense. 

The  court  snbmitted  the  law  applicable  to 
aggravated  assault,  as  well  as  assanlt  to 
mnrder,  and  Instructed  the  jury,  before  tbey 
would  be  authorized  to  convict  appellant  of 
an  assault  to  murder,  they  must  believe  be- 
yond a  reasonable  doubt  that  the  assault 
was  made  with  the  specific  intent  then  and 
there  to  kill  and  murder  the  prosecuting 
witness,  and  If  they  had  a  reasonable  doubt 
as  to  whether  such  assault  was  upon  malice, 
with  the  specific  Intent  to  murder,  they 
would  acquit  of  that  offense,  and  Inquire 
whether  or  not  he  was  guilty  of  an  aggra- 
vated assault  under  the  charge  given.  Our 
Code  (Pen.  Code  1911,  art.  41)  provides  that 
neither  Intoxication  nor  temporary  Insanity 
of  mind,  produced  by  the  voluntary  recent 
nse  of  ardent  spirits,  shall  constitute  any 
excuse  for  the  commission  of  crime;  nor 
shall  Intoxication  mitigate  either  the  degree 
or  the  penalty  of  crime,  but  such  evidence 
may  be  Introduced  ta  mitigation  of  the  pun- 
Ishmrat  attached  to  the  offense  for  which 
one  Is  on  trial.  The  question  raised  hy  ap- 
pellant was  decided  adversely  to  his  conten- 
tion to  Hernandez  v.  State.  82  Tex.  Cr.  R. 
271,  22  8.  W.  OT2,  Mays  v.  State,  50  Tex. 
Cr.  B.  166,  96  S.  W.  329,  and  cases  therein 
cited. 

The  jodgment  is  afBrmed. 


JENNINGS  V.  STATE. 

(Coort  of  Criminal  Appeals  of  Texaa.  June  0, 

1912.) 

1.  Cbiiiinal  Law  (i  1090*)— Affeai^BiU' 

OP  ExcEpTioNB— Necessity. 

Refusal  of  a  coDtiouance,  and  alleged  er- 
ror in  permitting  defendant's  wife  to  sit  In 
court  in  front  of  and  facing  ber  daughter,  the 
prosecuting  witness,  while  testifying,  could  not 
be  reviewed,  in  the  absence  of  lulls  of  exception 
reserved  at  the  time. 

fEd.  Note.— For  other  cases,  see  Criminal 
Lbw.  Cent  Dig.  «  2603,  2789,  2803-2822, 
2^^827,  2927,  2928,  2948,  3204;  Dec.  Dig. 

2.  Criminal  Law  (|  1097*)— Newlt  Discov- 

BUD  BTIDXHCK  —  AFPEAI.  —  STATEMENT  OF 

Pacta 

In  the  absence  of  a  statement  of  facts,  the 

denial  of  a  new  trial  for  newly  discovered  evi- 
dence cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lrw,  Cent.  Dig.  U  2862.  2864,  2926,  2934. 
2m,  2939,  2941,  2942.  ^7;  Dec.  Dig.  } 
1007.  •] 

Appeal  from  Criminal  District  Court,  Dal- 
las Ooontr ;  Robt  B.  Seay,  Judge. 

J.  A.  Jennings  was  convicted  of  an  offense, 
and  he  appeals.  Affirmed. 

C  E.  Lane,  Aaat.  Atty.  O^.,  for  the  State; 


DAVIDSON,  P.  J.  Appellant  was  convicted 
of  assault  to  rape  upon  a  girl  under  15  years 
of  age;  his  punishment  being  assessed  at  2 
years'  confinement-  In  the  penitentiary. 

There  are  several  questions  presented  In 
the  motion  for  new  trial,  but  the  statement 
of  facts  is  not  in  the  record.  There  was  no 
bill  of  exceptions  reserved  to  the  ruling  of 
the  Court  refusing  a  continuance.  That  mat- 
ter cannot  be  revised. 

[1]  Another  ground  of  the  motion  Is  that 
the  court  erred  In  permitting  the  defendant's 
wife  to  sit  In  the  courtroom  in  front  of  and 
facing  the  daughter  of  the  defendant,  while 
testifying.  She  was  the  prosecuting  witness. 
It  la  urged  these  actions  and  conduct  of  his 
wife  greatly  Infiuenced  and  probably  con- 
trolled the  testimony  of  the  prosecuting  wit- 
ness; appellant's  claim  being  that  the  prose- 
cuting witness  was  persuaded  to  testify 
agatost  the  defendant  by  undue  Influence  of 
her  mother,  wife  of  defendant  There  Is  no 
bill  of  exception  verifying  this  matter;  there- 
fore we  are  unable  to  revise  It 

[2]  Nor  Is  there  any  reviewable  matter 
presented  by  the  allegation  that  appellant 
bad  discovered  evidence  since  the  trial  that 
was  unknown  to  him  prior  to  the  trial. 
There  Is  in  the  record  the  affidavit  of  a  party 
named  Delee,  which  sets  out  that ,  as  an 
officer  he  had  looked  Into  the  matter,  and 
tliHt  appellant  had  been  arrested  for  an  as- 
sault Dpon  his  wife,  which  offense  he  had 
occasion  to  investigate,  and  found  no  truth 
in  the  accusation,  and,  of  course,  appellant 
was  subsequently  acquitted.  At  a  later  date 
this  affiant  testifies  that  he  remembered 
appellant's  arrest  upon  a  charge  made  by  bis 
wife  of  assault  with  Intent  to  rape,  and  that 
he  also  had  occasion,  as  deputy  sheriff,  to 
Investigate  that  matter,  and  found  that  It 
was  a  conspiracy  on  the  part  of  the  wife  and 
others,  and  that  there  was  no  merit  In  the 
case,  and  that  the  wife  had  made  numerous 
threats  against  her  husband  to  send  bim  to 
the  penitentiary,  and  that  on  this  particular 
occasion  she  thought  she  had  him  where  he 
could  not  escape,  which  facts  this  affiant 
says  he  reported  to  his  superior  officers,  and 
he  also  swears  that  subsequent  to  this  lat- 
ter arrest  appellant's  wife  was  living  with 
another  man;  that  he  did  not  report  these 
matters  until  after  the  defendant  was  con- 
victed of  this  offense.  In  fact,  he  says  be 
was  not  aware  of  the  fact  that  the  grand 
Jury  ever  Indicted  the  defendant  In  the  ab- 
sence of  the  statement  of  facts,  this  would 
present  no  legal  reason  for  granting  a  4no- 
tion  for  new  trial  or  reversing  the  Jut^meut. 
Appellant  may  have  known  all  these  matters 
in  advance.  It  may  be  stated,  also,  that 
some  of  those  matters  might  have  been  Inad- 
missible, as  they  were  but  condusloua  of  the 
party  making  the  affidavit 

The  Judgment  la  affirmed. 


■Fw  other  eases  see  lune  tople  and  section  NUUBER  in  Dm.  Dig.  A  Am.  Dig.  K«r  No.  Serlee  ft  Ray'r  Indues 
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SHEPPARD  V.  STATE. 
(Oonrt  of  Grimizua  Appeals  of  Texas.  BCay 
29. 1812.) 

X.  iNDIOTUEnr  AND  IMFOBMATIOIT  (|  1S7*)— 

Mode  of  Makinq  OBJXOnONa— Oohposz- 

TION  OF  G^BAND  JUBT. 

An  objection  to  the  competeacy  of  a  grand 
Juror  is  not  properly  raised  by  ■  motion  to 
^uash  at  the  trial,  especially  where  no  evidence 
in  support  of  the  motion  is  produced. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  |f  480-187;  Dec. 
Dig.  S  137.*] 

2.  Cbiminai.  Lav  (|  1120*)— Apfbait-Bu* 
ravATioN  or  Oboundb  of  Review. 

A  bill  of  exceptions  to  the  exclusion  of  a 
question  asked  a  witness  raises  no  guestioQ 
for  review,  wbere  It  does  not  state  what  an- 
swer he  would  have  glrea 

[Ed.  Note.— For  other  cases,  se«  Criminal 
I^^Gent  Dig.  K  2981-2937;   Dec.  Dig.  | 

3.  IlTDICTMENT  AKD  InFOBKATXOK  ({.138*)— 

Mode  or  Making  Objections  — Cohfosi- 

TION  OP  Gband  Jubt. 

On  a  trial,  after  the  overrnUng  of  a  mo- 
tion to  quash  an  indictment,  a  question  asked 
the  foreman  of  the  grand  jury,  who  was  a  wit- 
ness for  the  state,  for  the  purpose  of  showios 
tliat  he  was  not  a  qnalifiea  grand  juror,  was 
properly  ezctoded. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  K  454-168:  Dec 
Dig.  i  188.*3 

4.  Cbiminai.  Law  (K  419,  420*)— Etidenob 

— HEAR9AT. 

A  question  asked  accused  as  to  what  a 
constable  told  liim  that  the  prosecuting  witness 
said  was  properly  excluded  as  hearsay,  espe- 
cially wbere  the  constable,  although  a  witness 
for  accused,  was  not  asKed  regar^g  such 
matter. 

[Ed.  Note.— For  ottiw  eases,  see  Criminal 
^^^Cent.  Dig.  SI  973-088:  Dec.  Dig.  ff  419^ 

6,  CB»anAi.LAW  (8  1000*V-Appbai«— Rbsbb- 

VA-noN  or  Gbottnds  or  keview. 

Grounds  in  a  motion  for  new  trial,  baaed 
on  alleged  bills  of  exception  to  the  introduc- 
tion of  testimony,  cannot  be  reviewed,  wbere 
the  bills  do  not  appear  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die.  If  2789,  2803-282T,  2927, 
292^  2948,  3204;  Dec  Dig.  {  1090.*] 

Appeal  from  District  Court,  Hunt  Gotm- 
^;  R.  L.  Porter,  Judge. 

A.  D.  Sbeppard  was  convicted  of  torgeey, 
and  he  appeals.  Affirmed. 

O.  E.  Lan^  Aast  Atty.  Gen.,  tor  the  Stat& 

HARPER,  J,  Appelant  wfts  charged  with 
the  ofCense  of  forgery. 

[1]  Wh^  the  case  was  called  for  trial, 
appellant  filed  a  motion  to  gnash  the  Indict- 
ment alleging  that  R.  E.  Shlpp,  foraman  of 
the  grand  jury  which  returned  the  Indict* 
ment,  was  not  a  qualified  voter  in  Hunt 
county  at  the  time  he  served  as  foreman  €t 
the  grand  Jury,  In  that  he  moved  tmm  Hunt 
county  to  Grayson  county  for  ^Ight  or  nine 
monthly  and  had  returned  to  Hunt  county 
only  a  short  time  before  the  convening  of 
the  term  of  court  at  which  he  served  as 
foreman  of  the  grand  Jury.    This  motion 


was  not  Bwom  to  by  appellant  or  any  ott- 
er person,  and  no  evidence  offered  In  sup- 
port of  the  facts  allied  at  the  time  the  mo- 
tion was  presented.  Inasmuch  as  there  was 
no  evidence  adduced  on  the  motion,  at  least 
none  presented  to  ua,  we  cannot  presume 
that  the  allegations  of  an  unsworn  plea  are 
true;  but  the  presumption  would  be  that 
the  grand  Juror  was  qualified,  and  the  bur- 
den would  be  upon  defoidant  to  show  that 
be  was  not  a  qualified  Juror.  The  question 
Is  not  properly  raised  by  the  plea  filed  under 
the  holdings  of  thla  oonrt  For  a  discus- 
sion of  this  questirai,  see  Woods  v.  State,  26 
Tex.  App.  606, 10  S.  W.  108;  and  In  Uie  case 
of  Llenburg«  v.  States  21  S.  W.  603,  tlie 
question  attempted  to  be  raised  by  appel- 
lant Is  decided  adverse^  to  his  contefltlon. 

[2, 1]  After  the  motion  to  quash  bad  been 
overruled,  and  the  case  was  being  tried,  R. 
B.  Shlpp  was  called  as  a  witness  for  the 
state,  and,  on  cross-examination  of  the  wit- 
ness, ba  was  asked:  "At  what  time  in  the 
fall  of  1910  did  yon  sell  your  home  In 
Greenville  and  move  to  Grayson  county,  and 
what  time  did  you  and  your  family  move 
back  to  Hunt  county?**  To  whidi  question 
the  state  objected,  and  when  the  ot^ection 
was  sustained  by  the  court,  the  bQI  redtes, 
"defendant  enepted,  and  still  en^ts,  and 
here  tenders  his  Mil  of  exception."  What 
the  answer  q£  ISm  iritness  would  have  been, 
had  be  been  permitted  to  answer  the  ques- 
tion. Is  not  stated  in  the  bill;  and  therefore 
nothing  Is  presented  for  review.  Love 
State,  SS  Tex.  Or.  R.  27,  29  S.  W.  790.  If  it 
was  tntoided  by  this  question  to  sustain  the 
Idea  Ixt  tbe  indictment,  this  evidence  ought 
to  have  been  offered  when  the  motiim  to 
quash  was  brtng  consldwed,  and  not  during 
the  trial  of  the  case  tm  its  merits. 

[4]  While  defendant  was  on  the  stand  tes- 
tifying in  his  own  behalf,  anpellant^s  attor- 
ney asked  him:  "After  yon  had  sent  your 
claim  f or  to  the  constable  at  Lone  Oak 
for  collection,  what  was  the  report  tbe  con- 
stable made  to  you  as  to  what  John  Bryant 
said?"  JoAin  Bryant  and  the  oonstable, 
Blard,  were  botib  witnesses,  tbe  ctmstable 
being  a  witness  for  the  defendant,  and  he 
might  have  proved  by  Constable  Blard  what 
the  prosecuting  vrltness  Bryant  had  said; 
but  he  could  not  prove  by  appellant  what 
Blard  told  him  Bryant  had  said.  This  would 
be  hearsay  pure  and  slmpl& 

In  bill  No,  4  the  answer  of  the  witness  to 
t^e  question  alibied  to  have  been  propounded 
is  not  stated  In  the  bill;  therefore  nothing 
is  presented  for  review,  as  the  bUl  Is  insuf- 
ficient In  that  respect.  Section  1123,  White's 
Annotated  Code  of  Criminal  Procedure; 

[i]  These  are  allJJie  bills  of  exc^^tlon  In 
the  record,  and  the  grounds  In  the  motion 
for  new  trial,  based  on  alleged  bills  of  ex- 
ception Nos.  S,  7,  8,  and  9,  cannot  be  con- 
sidered, as  there  are  no  such  bills;  and, 
where  there  Is  no  exception  to  the  Introduc- 


•For  other  oassa  MS  same  toplfl  and  section  HUMBBR  in  Dec  Dig.  a  Am.  Dig.  Key  No.  Series*  Rep'r  Indeus 
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Hon  of  teflttmony  reserved,  we  cannot  re- 
view the  action  of  the  trial  court  in  these 
TeapectB. 
TbB  jud^Dent  Is  afflnued. 

PBENDIDBOAST,  3^  not  sitting. 


TANDBRBEBO  STATD. 

(Court  of  Crimtaal  Appeals  of  Texas.  May 

29,  1912.) 

1.  CanaKAL  Law  <{  698*)— GonTmnANCK— 

DlLIQENCB. 

A  showing  that  accoaed's  attorney  in  an- 
other proceedms  iaaued  a  aubpouta  for  a  wit- 
ness on  aecoant  of  wboae  absence  a  continu- 
ance was  asked  ia  not  a  sufficient  showing  of 
diligence  to  entitle  accused  to  continuance. 

LBd.  Note. — For  other  cases,  see  Criminal 
Igr^^Cent  Diff.  U  133&-lSa;   Dee.  Dig.  } 

2.  CmnMAi,  IiAw  ({  S9G*)— OoNmnTAifOK— 
Absent  Witnesses. 

An  accused  is  not  entitled  to  a  continuance 
to  aecnre  the  presence  of  a  witness  to  impeach 
the  proaecntnx  by  testifying  to  a  atatement 
dsimed  to  have  been  made  the  prosecntriz. 
bat  denied  by  her. 

[Ed.  NotOpT— For  oilier  esses,  see  Criminal 
Law.  Cent  Dig.  H  1328-1330;  Dec  Dig.  { 

St.  Rape  (|  B2*)  —  PBOBSCUTiOH— -Evxdxnce— 

SUTFICIEIIor. 

In  a  prosecution  for  Hie  rape  of  a  female 
under  IS  years  of  age,  evidence  mM  to  support 
a  conviction. 

[Ed.  Note. — For  other  cases,  see  Bape,  Cent, 
Dig.  H  71-74,  76;  Dec.  Dig.  |  52.*] 

Appeal  from  District  Court,  Williamson 
County;  Cbas.  A.  Wilcox,  Judge. 

Henry  Vanderberg  was  convicted  of  rape 
and  be  appeals.  Affirmed. 

Ol  BL  Lan^  AsBt  Atty.  Qea.,  for  tbe  Btat& 

HARPEB«  J.  Appellant  was  Indicted  for 
the  offense  of  rape  on  a  girl  undtfr  15  years 
of  age,  and  when  tried  was  convicted,  and 
Ills  puntsbment  assessed  at  five  years*  con- 
flnement  in  the  penitentiary.  There  are  bnt 
two  grounds  assigned  in  tbe  motion  for  new 
trial ;  one  oomplalnliUE  of  the  action  ot  tbe 
court  In  overruling  tbe  application  for  a  con- 
tlonance,  and  the  other  alleging  the  Insuffl- 
dency  of  the  evidence. 

[1,2]  On  bearing  tbe  motion  for  a  new 
trial  tbe  attome?^  for  appellant  said  be  had 
no  recollection  of  maiclng  a  regular  appli- 
cation for  a  sabpcma  for  the  absent  witness 
in  Uilfl  case,  bat  be  was  pretty  certain  that 
be  requested  tbe  depn^  district  clerk  to 
Issue  process  for  this  witness.  Tbe  record 
shows  tbat  tbe  process  was  not  Issued  in 
this  case,  bnt  a  sabpcena  was  Issued  for  this 
witness  In  another  and  different  case.  This 
mnild  not  be  diligence.  In  addition  to  this, 
the  facts  stated  wblcb  could  be  proven  by 
this  witness  would  but  tend  to  Impeach  the 
state's  witness.  It  Is  not  stated  tbe  absent 
witness  knew  any  fact  bearing  on  tbe  case, 
but  tmly  a  statement  alleged  to  bave  been 


made  to  ber  by  the  prosecuting  witness, 
wbldi  was  denied  1^  tbe  witness.  Under 
these  (dreumstances.  tbe  court  did  not  err 
In  overruling  tbe  application.  Oarrett  v. 
States  37  Tex.  Or.  B.  198, 89  B.  W.  108;  Butts 
T.  States  3S  Tex.  Cr.  B.  364,  38  S.  W.  868. 

[8]  Hay  OUle  Thomas  testified  tbat  she 
was  14  years  of  age,  and  ber  mother  testified 
tbe  girl  was  bom  In.  1898,  and  no  witness 
testified  to  any  different  state  of  facts.  This 
suffldoitly  proved  she  was  under  VS  years 
of  age  at  the  time  of  the  alleged  rape.  Pros- 
ecuting witness  testified  she  went  to  a  sup- 
per along  with  Lonla  Ke^s  and  Wes  Taylor. 
She  testified  that,  while  at  the  supper:  "Ap- 
pellant went  with  me  out  to  tbe  cotton  patch 
from  the  supper,  a  pretty  good  distance  from 
tbe  house,  and  when  he  got  me  out  there  he 
raped  me.  I  mean  by  tbat  tbat  he  threw  me 
down  and  took  it  I  mean  be  got  on  top  of 
me,  and  pulled  up  my  clothes,  and  put  some- 
thing Into  me.  I  don't  know  bow  long  he 
was  on  top  of  me.  He  stayed  on  untU  be 
got  off.  I  stated  that  he  put  something  Into 
me.  He  got  It  In.  I  know  the  name  of  tbe 
thing  be  put  In  me.  It  was  his  dick  or 
prick.  That  occurred  at  the  supper,  which 
took  place  in  Williamson  county,  state  of 
Texas,  during  this  year.  It  was  in  the  sum- 
mer time."  Wes  Taylor  testified  tbat  be 
went  to  the  dance  or  supper,  and  he  saw 
appellant  and  the  prosecuting  witness  come 
out  of  tbe  cotton  patch  together,  and  thdt 
BubseQuent  to  this  time  appellant  admitted 
that  he  had  had  carnal  Intercourse  with  tbe 
prosecuting  witness.  Louis  Keys  also  tes- 
tified that  he  saw  appellant  and  prosecut- 
ing witness  coming  from  tbe  cotton  patch, 
and  that  at  a  different  time  appellant  stated 
to  him  he  tiad  Intercourse  with  that  little 
girl,  naming  the  prosecuting  witness.  This 
testimony  amply  supported  the  verdict.  If 
believed  by  the  Sarj,  and  evidently  thegr  did 
believe  it 

ThjB  Judgment  is  afilrmed. 

PBBNDBBGAST,  J.,  not  slttlns. 


OREEN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Tezaa.   May  15, 
1912.   Rehearing  Denied  June  12,  1912.) 

GumnAL  Law  (|  1097*)— Bkvikw— Staib- 

uxirr  or  Facts. 

Befasal  of  a  requested  charge  and  tbe 
charge  given  cannot  be  considered  on  appeal, 
in  the  absence  of  a  statement  of  facts,  where 
the  charge  given  was  applicable  to  a  state  of 
facts  provaUe  under  the  indictment. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Cent.  Dig.  H  2802,  2864,  2026,  2034. 
2938.  2939^  2941,  2942,  2947;  Dec  Dig.  | 
1097.*3 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Bobert  B.  Seay,  Judge. 

Jack  Oreen  was  convicted  of  burglary, 
and  he  appeals.  Affirmed. 


Vor  oOm  esasB  ss*  vsms  topla  and  aaetlon  NUHBBR  In  Dse.  Die,  *  Am.  Dig.  Kay  Ko.  BnUm  «  Xtap'r  Indaxaa 
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O.  Q.  TouDgblood,  of  Dallas,  for  appellant 
C.  E.  Lane.  Asst  Attj.  Qm.,  for  the  State. 

PRENDEROAST,  J.  Appellant  was  con- 
victed of  burglary,  and  his  penalty  flxed  at 
three  years  in  the  peniteutiary.  There  is 
no  statement  of  facts,  neither  Is  there  any 
bill  of  exceptions.  The  case  was  tried  on 
September  25,  1911.  The  court  adjourned  on 
S^tember  30tb. 

-  ^pellant,  in  bis  motion  for  new  trial  only, 
complains  of  the  refusal  of  the  court  to  gh 
one  special  charge  he  requested.  He  also 
complains  of  the  charge  of  the  court  In  sev- 
eral particulars.  But  none  of  these  matters 
can  be  considered  by  this  court  without  a 
statement  of  facts.  The  court  gave  a  charge 
that  could  clearly  have  been  applicable  to  a 
statement  of  fticts  under  the  allegations  of 
the  indictment  With  the  record  as  It  Is, 
we  must  presume  that  the  charge  and  Judg- 
ment of  the  court  Is  In  every  way  correct 
The  Judgment  will  therefore  be  affirmed. 


WHITEHEAD  STATB. 
(Court  of  Criminal  Appeals  of  Texas.  Iby 

29, 1912.) 

CsiuiNAL  Law  (K  lOM,  1097*)— AppeaI/— 
Statemsnt  of  Facto  — BnunQs  oh  Evi- 

DBNCK. 

Where  the  record  contains  no  statement 

of  facta,  and  no  exception  was  reserved  to 
the  ruling  of  the  court  as  to  the  testimony 
mentioQed  In  a  motion  for  a  new  trial,  alleged 
error  in  sucti  ruling  will  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
taw.  Cent.  Dig.  «  268B.  2862, 2864,  2826, 293^ 
2938,  2989,  ZdO,  29^^47;  Dec.  Dig.  il 
1086,  1097>3 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  0.  W.  Robinson,  Judge. 

George  Whitehead  was  convicted  of  man- 
slaughter, and  be  appeals.  Affirmed. 

C  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  manslaughter,  and  given  two  years 
in  the  penltCTtlary. 

Appellant  requested  the  court  to  give  three 
written  Instructions  prepared  by  himself, 
and  assigns  error  in  the  motion  for  new 
trial  because  they  were  not  given.  There 
are  two  other  grounds  in  the  motion  for 
new  trial,  alleging  error  on  the  part  of  the 
court  In  permitting  the  witness  Haywood  to 
testify  to  certain  garments  which  had  not 
been  identified  by  the  state,  which  Is  as- 
serted in  the  motion  to  have  been  introduced 
before  the  Jury,  and  also  the  testimony  of 
Whitehead  that  a  certain  party  was  at  the 
Missouri,  Kansas  &  Texas  depot  In  Houston, 
Harris  county,  Tex.,  before  the  tralu  de- 
parted, and  a  short  time  before  DocIe  Hay- 
wood was  killed,  etc.  It  is  sufficient  answer 
to  all  these  questions  that  the  statement  of 
facts  Is  not  In  the  record,  and  there  was 


no  exception  reserved  to  the  ruling  of  the 
court  with  reference  to  the  testimony  men* 
tloned  in  the  motion  for  a  new  trial. 
Tt»  Judgment  Is  affirmed. 

PBBNDERGAST,  J.,  not  >lttli« 


BEBfUNQER  t.  STAm 
(Court  of  Criminal  Appeals  of  Texas.  Max 

29.  1912.) 

BtJBOLABT  (1 41*)— Pbosbcutioh— SnnnczEiT- 

OT  OF  EVIDINCB ClBCiniBTAnTIAL  ETX- 
DENCB. 

In  a  proseeutiott  for  burglary,  eridenee 
held  tnsoffldent  to  sustain  a  eonvletloa. 

[Bd.  Note.— For  other  cases,  see  Burglary^ 
Cent  Dig.  II  94-lOS.  109;  Dec.  Dig.  1  41.«] 

Appeal  from  District  Court  Fayette  Coun- 
ty ;  Frank  S.  Roberts,  Judge. 

Otto  Remllnger  was  convicted  of  burglary, 
and  he  appeals.  Beversed  and  remanded. 

Robert  fi.  Moss,  of  La  Grange,  for  appel- 
lant C  EL  Lsne,  Asst  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Ai^i^lant  was  conTlct- 
ed  of  burglary,  his  puniabment  being  assess- 
ed at  -two  years'  oonflnoneit  la  tbe  peniten* 
tiary. 

The  indictment  charges  tlie  ordlnaty  bur- 
glary^-by  fbroe,  etc,  did  break  and  enter 
a  house  with  Intent  to  commit  theft  We 
are  of  oidnlon  the  evidence  ^>es  not  sup- 
port tbe  conviction.  Nobody  put  the  defend- 
ant in  the  houae,  and  60  yards  from  the 
house  was  tbe  nearest  point  at  which  awel- 
lant  was  seen  by  witnesses,  A  boy  who  was 
woriilng  close  by  the  house,  and  ought  to 
have  known  If  appellant  entered  the  hous^ 
and  could  l^ave  seen  it  If  it  occurred,  as  it 
was  In  broad  daylight  did  not  see  blm  go 
to  the  house.  While  there  are  some  suspi- 
cious circumstances,  still  tbe  evidence  falls 
short  of  tbe  rule  required  in  cases  of  cir- 
cumstantial evldfflice. 

Tbe  Judgment  la  reversed,  and  tbe  cause 
Is  remanded. 

PBBNDI31GAST,  J.,  not  Btttli^ 


LEE  V.  STATE. 

(Court  of  Criminal  AppealB  of  Texas.  June  QL 

1912.) 

1.  Cbikinai.  Law  (H  1092»  1099*)— Appkaz<— 
Stateuent  of  Facts— Bill  or  Bzceptiohs 
—Time  of  Pilino. 

Statement  of  facts  and  bills  of  exceptioDa 
filed  more  than  20  days  after  tbe  adjoamment 
of  the  term  at  which  accused  was  convicted  of 
a  miBdemeanor  will  not  be  considered  on  ap- 
peal 

[Bd.  Note. — For  other  cases,  see  Criariaal 
Law,  Cent  Dig.  81  2808,  2829,  2834-2881,  S919, 
2866-2880;  Dec.  Dig.  U  1082,  1099.*] 
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2.  CuuiifAi.  Law  (1 1097* )— Appeal— Statk- 
KBXT  or  Facts— NECB88ITT.. 

Ralincs  on  the  ftdmlsiion  of  evideiiee  csn- 
not  be  coDBidered  on  appeal  without  a  atate- 

meat  of  facta. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  2862,  2864,  2926,  2934,  2938, 
2839,  2941,  2912.  2947;  Dec  Dig.  {  1097.*] 

Appeal  from  Leon  Coont^  Court;  W.  D. 
Lacey,  Judge. 

Corny  Lee  was  convicted  of  crime,  and  be 
ipprals.  AfBimed. 

C.  a  LaiUk  AHt  Atty.  Cton^  tor  ths  State. 

PRENDEROAST,  J,  AppeUant  was  indict- 
ed  and  convicted  for  illegallr  selling  intoxi- 
cating liQoors  In  a  precinct  of  Leon  county 
—a  misdemeanor — after  prohibition  bad  been 
pronerly  carried  and  put  In  force  by  the 
proper  orders,  publications,  etc.  He  was 
lined  ^  and  20  days  in  jail. 

[1]  The  term  of  court  at  which  he  was 
tried  adjourned  January  20,  1912.  There 
Is  a  purported  statement  of  facts  and  one 
bill  of  exceptions  In  the  record,  which  shows 
to  liare  l>een  filed  In  the  lower  court  on  Feb- 
ruary 17,  1912,  more  than  20  days  after  the 
adjournment  of  the  court.  The  state  objects 
to  the  consideration  of  the  statement  of  facts 
and  bills  of  exceptions  on  that  ground.  It 
has  been  uniformly  held  by  this  court  that 
neither  tbe  bill  nor  statement  of  facts  can 
be  considered  by  this  court  under  such  dr- 
cnmstances.  Hamilton  t.  State,  146  8.  W. 
348. 

[21  The  only  question  sought  to  be  raised 
is  to  the  Introduction  in  evidence  of  a  cer- 
tain order  of  the  commissioners'  court  of 
Leon  county.  Without  a  statement  of  facta, 
eren  if  the  bill  had  been  filed  In  time,  we 
could  not  review  the  question.  However, 
even  If  we  could  pass  upon  it,  in  our  opin- 
ion, the  order  was  admissible,  and  no  error 
was  committed  by  permitting  it  to  be  Intro- 
duced- 

Tbe  Judgment  Is  affirmed. 


GILES  V.  STATE. 

<Coart  of  CrimiDal  Appeals  of  Texas.  April 
10,  1912.    On  Motion  for  Rehearing, 
June  5,  1912.) 

L  Cbikinal  Law  (J  598»)— Coktinuance— 
Absence  or  Witnesses— Due  Diligence. 
A  continuance  on  the  ground  of  tbe  ab- 
sence of  witnessei  is  properly  refused,  where 
tbere  is  a  want  of  diligence  to  procure  the  wit- 
nesses for  the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  CenL  Dig.  H  1335-1341;   Dec  Dig.  | 

2.  Csniiif  AL  Law  (S  598*)— Continuance— 
Absence  of  Witnesses— Dub  Diligence. 
Where  an  application  for  a  continuance 
•a  the  ground  ox  absence  of  witnesses  was 
Bade  prematurely  and  under  circumstances 
blowing  that  by  the  use  of  ordinary  ^gence 
between  the  date  of  the  appUcation  and  the 


trial  tbe  witneaaes  might  have  been  procured, 
the  application  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Pig.  U  13S5-1341;  Dec  Dig.  I 
598.*] 

3.  Cbiminal  Law  (i  603*)— Continuance- 
Absence  or  WiTHBBBES— Dub  Dujoenck. 

An  application  for  a  contlnaance  on  the 
groand  of  the  absence  of  witnesses  must  state 
the  facts  of  diligence  to  procure  the  attendance 
of  the  witoesses,  and  a  mere  affirmation  of 
diligence  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  1348-1361;  Dec  Dig.  jt 
603.*] 

4.  CaufiNAL  Law  ($  694*)— Goktxhuanob— 

Absence  of  Witnesses. 

Where  an  absent  witness,  if  present,  would 
not  have  testified  as  accused  appIying^  for  a 
continuance  exiiected  bim  to,  and  if  ne  had 
done  so  his  teatimony  would  probably  not  have 
been  true,  the  denial  of  a  continuance  on  the 
ground  of  absence  of  the  witness  was  not 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (f  1321. 1322. 1832;  Dec  Dig. 
S  594.*] 

5.  Just  (|  90*) —Quauiicatidiis- Pbeju- 

DICS. 

A  juror,  who  states  tiiat  he  is  a  warm  per- 
sonal friend  of  one  of  the  state's  principal 
witnesses,  and  who  states'  tiiat  he  does  not 
know  accused  or  his  prindpal  witnesses,  and 
who  declares  that  he  can  give  accused  a  fair 
and  impartial  trial,  is  not  disqualified,  and  ac- 
cused cannot  complain  of  the  court's  refusal  to 
sustain  a  challenge,  whereby,  after  peremp- 
torily challenging  the  juror,  oe  was  compelled 
to  accept  another  juror  who  was  objectionable, 
and  whom  he  would  have  challenged  had  it  not 
been  that  he  had  exhausted  bis  challei^es. 

[Ed.  Note.— For  other  caaes,  see  Jury,  Gent. 
Dig.  II  418-418.  422;  Dec  Dig.  f  90.*I 

6.  Cbiminal  Law  (|  1064*)  —  Appeal  —  Ex- 
ceptions. 

Where  accused  complained  of  the  refusal 
of  requested  instructions  for  the  first  time  in 
tbe  motion  for  new  trial,  the  motion  averring 
as  grounds  Cor  new  tritu  "because  tbe  court 
erred  in  refusing  to  instruct  the  jury  as  re- 
quested by  the  defendant  in  special  charge  No. 

 on  file  herein,"  filling  each  blank  with  tbe 

number  of  the  charge,  the  rulings  will  not  be 
considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2676-2684;  Dec  Dig.  | 
1064.*] 

7.  Cbuiikai.  Law  (H  1090*)  —  Appeait-Bx- 

Code  Cr.  Proc.  1895,  arts.  717,  719,  723, 
authorizing  either  party  to  present  written  in- 
structions, and  that  in  misdemeanor  cases  tiie 
court  need  not  charge  the  jury  except  on  re- 
quest, etc.,  the  court  in  misdemeanor  cases  will 
not  consider  complaints  of  the  charge  given 
and  tbe  refusal  of  special  charges  unless  a  bill 
of  exceptions  is  taken  at  the  time,  giving  in  the 
bill  the  specific  reasons  why  tbe  court  erred 
in  giving  tbe  chaige  complained  of,  or  in  re- 
fusing me  requested  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
IjAw,  Cent  Dig.  {{  2780, 2803-2827,  2927, 2828, 
2948,  8204;  Sec  Dig.  1  1090.*] 

On  Motion  for  Rehearing; 

a  Cbihinal  Law  (|  1007*)— Continuance— 
Eu  LIN  GS— Review. 

Under  Code  Cr.  Proc  1911.  art  608,  subd. 
6,  providing  that  the  truth  of  an  application 
for  a  continuance  and  the  merits  of  the  grounds 
aet  forth  therein  shall  be  addressed  to  the 
sound  diacretion  of  the  trial  court  and  that, 
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wbere  an  application  has  been  overraled  and 
accused  convicted,  a  new  trial  shall  be  granted 
where  it  appears  that  the  evidence  of  the  ab- 
sent witnesses  was  of  a  material  character  and 
probably  true,  the  court  on  appeal  from  a  con- 
viction will  not  review  the  overruling  of  an 
application  for  a  continoance  or  reverse  the 
case  because  it  was  overmled  in  the  absence 
of  a  statement  of  facts  showing  that  accused 
was  prejudiced  tbenby  on  tiie  merits. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  2862,  2864,  2926,  2934, 
2938,  2939,  2941,  2942;  Dec  Dig.  f 

9.  Criminal  Law  ({  804*)— Btzdkhcb— JUDX- 

ciAL  Notice. 

The  Court  of  Criminal  Appeals  jadidally 
knows  where  the  respective  counties  of  the 
state  are  situated  and  where  and  how  the;  are 
situated  with  reference  to  one  another,  and  the 
location  of  the  county  seats  and  railroads  with 
reference  thereto. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  700-717;  Dec  Dig.  I  804.*] 

10.  Cbiminal  Law  {|  698*)— CoifTnnjAncK— 
Absemcb  of  Witnesses. 

Where  accused,  applying  for  a  continuance 
on  the  ground  of  the  absence  of  a  witness, 
showed  tbat  he  learned  on  Sunday,  August 
6th,  that  the  witness  was  absent  and  about  100 
miles  away,  but  he  applied  for  no  process  and 
did  not  undertake  to  commnoicate  with  the  wit- 
ness to  secure  Ids  attendance  in  any  way,  and 
the  trial  commenced  the  following  day  and  was 
not  concluded  until  August  9th,  the  refusal  to 

Srant  a  continuance  was  proper  for  want  of 
ae  diligence  to  procure  tba  attendance  of  the 
iritnesB. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Cent  Dig.  H  1835-1341;  Dee.  Dig.  | 
698.*] 

11.  CsiinNAi.  Law   (I  598*)— Absenok  ot 
Witnesses— Afplication—Diliqencb. 

One  applying  for  a  continuance  on  the 
ground  of  absence  of  a  witness  must  show  tbat 
he  saw  to  It  that  the  clerk  of  court  Issued  pro- 
cess at  once  for  the  absent  witness,  and  that 
the  same  was  at  once  placed  in  the  hands  of 
the  proper  officer,  who  actually  and  promptly 
executed  It. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  1335-1841;  Dec.  Dig.  | 
69a*] 

Appeal  from  Knox  County  Court;  3.  H. 
Milam,  Judge. 

Kent  Giles  wag  convicted  of  slander,  and 
he  ai^>eal8.  Affirmed. 

W.  N.  Coombes  and  Jas.  A.  Stephens,  both 
of  Benjamin,  for  appellant  C.  R  Lane, 
Asst.  At^.  Gen.,  for  the  State. 

PRENDEROAST,  3.  On  August  1,  1911. 
by  complaint  and  Inf  ormatton  filed  tbat  date,^ 
appellant  was  charged  with  edandering  a 
certain  married  woman  by  language  given  In 
substance  In  the  complaint  and  information, 
alleged  to  bave  been  uttered  on  July  26, 1911, 
of  having  sexual  Interconrse  with  a  certain 
man.  Tbe  a^T^nt  was  found  guilty  and 
fined  $10a 

The  state  proved  tbat  appellant  uttered 
tbe  slander  of  tbe  nid  married  woman,  sn^b- 
stantlally  as  alleged.  Tbe  state  further  prov- 
ed tbe  falsity  of  the  charge  by  both  the 
man  and  the  woman  who  were  chained  with 
having  sexual  Intercourse.    In  addition,  the 


state  proved  1^  seven  or  el^t  wttneoBea, 
some  men  and  some  women,  that  they  esicSi 
knew  the  reputation  of  said  married  wonuui 
for  chastity  and  virtue,  and  that  U  was  good. 
The  slanderous  language  by  tbe  state's  wit- 
ness was  shown  to  have  beoi  uttered  the 
appellant  In  the  presence  of  one  of  tbe 
state's  witnesses  and  two  ottaer  witnessee  who 
were  Introduced  by  appellant  The  appel- 
lant teatlfled,  i!tenylng  having  used  tbe  lan- 
guage. While  both  of  tbe  other  witnessee 
testified,  nether  testified  tbat  he  did  not  use' 
tbe  language.  However,  tme  ot  these  wit- 
nesses of  the  defmdant  testified  that  In 
December,  1910,  he  saw  tbe  said  slandered 
woman  meet  Henry  Clemeots  in  tbe  all^ 
back  of  her  bouse,  and  they  lay  down  to- 
gether In  tbe  alley.  TtOa  witness  had  Just 
been  tried  for  slandoing  this  woman  and 
acquitted.  He  had  testified  on  tbat  trial. 
The  st^te  introduced  three  witnesses,  wlio 
testified  tbat  thegr  were  present  on  tbe  trial 
of  that  witness  and  heard  him  testify  there- 
in, and  that  he  testified  therein  that  he  never 
saw  Henry  Olemrats  and  said  slandered  wo- 
man tocether  at  any  time  In  bis  life. 

One  of  app^Uanfs  wltnessest  wbo  was 
present  at  the  time  aroellant  used  the  slan- 
derous language,  testifled  that  on  a  n^t  In 
December,  1910,  he  and  the  other  witness  of 
awellant,  who  was  pment  wboi  the  ap- 
pellant  uttered  the  alandsrous  language,  were 
together  and  saw  the  slandered  woman  come 
out  in  her  back  yard  and  place  a  letter  under 
a  board  mier  the  yard  fence  about  six 
Inches  ftrom  the  <doset  As  soon  as  she  wait 
back,  they  went  and  got  tbat  l^tw,  and  pro- 
duced and  identified  it  on  the  stai^  tbis 
witness  sweartng  that  it  was  for  said  barber. 
Hairy  OemoitB,  and  tbat  they  watched  the 
next  night,  and  tbe  said  barber  wait  and 
placed  a  letter  under  tbe  same  board  for 
said  woman,  and  that  as  soon  as  be  left 
tbey  went  and  got  tbat  letter,  and  produced 
and  idaotlfled  it  on  the  stand.  One  of  these 
witnesses  swore  that  the  night  was  dark 
whoi  they  saw  these  two  claimed  letter 
transactions.  The  other  witness  swore  the 
same^  except  that  be  swore  that  the  nigbt 
they  saw  ttiese  lettera  placed  ftnd  pro- 
cured thou  was  clear  and  bright;  the  moon 
was  shining,  and  he  could  see  clearly.  The 
slandered  woman,  when  testifying,  was 
shown  the  letter  which  it  was  claimed  abe 
placed  under  the  board,  and  she  denied  wiit- 
ing  it  or  placing  it  under  the  board.  On  the 
testimony  of  these  two  witnesses,  however, 
botb  letters  were  Introduced  in  evidence.  The 
state  proved  by  Htirphy,  tme  of  Its  witnesses, 
tbat  ai^llant  came  to  him,  called  him  aside, 
and  told  him  that  he  (the  witness)  had  been 
subpomaed  as  a  witness,  and  tbat  be  <the 
witness)  would  have  to  swear  that  he  saw 
Norvllle  (wbo  was  working  for  us  at  the 
time)  have  an  act  of  carnal  Intercourse  (with 
said  slandered  woman)  on  the  counter  while 
he  (the  witness)  was  hldliig  under  the  coun- 
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ter,  and  the  witness  told  htm  he  would  not 
do  It,  as  It  was  not  true.  While  the  appel- 
lant teatifled.  he  did  not  dispute  this  witness. 

U  the  slandered  woman  wrote  the  letter 
that  appellant's  two  witnesses  dalmed  th^ 
saw  her  place  imder  said  board,  whlcb  she 
denied  writing  and  It  waa  for  said  Hemry 
donents,  it  would  Iiare  shown  that  she  at 
some  time  had  had  sexual  Intercourse  with 
Hid  Henry  Clements.  The  letter  on  its 
face  is  not  addressed  to  any  one,  nor  has  It 
her  or  any  other  signature  thereto.  Neither 
was  the  letter,  claimed  by  said  two  witnesses 
to  hare  be«i  placed  under  said  board  the 
next  night  by  Henry  Clements,  addressed 
to  any  one  or  signed  by  any  one. 

Appellant  made  a  motion  to  continue  the 
case  on  account  of  the  absence  of  said  Henry 
Clemen ta.  He  states  In  hia  application  that 
ever  since  he  had  been  charged  with  this 
oUenae  he  had  been  trying  to  ascertain  the 
whereabouts  of  said  witness.  What  efforts 
he  had  made  and  what  he  had  done  In  this 
way  are.  not  stated  In  the  application.  He 
further  states  therein  that  be  never  learn- 
ed the  whereabouts  of  said  witness  until 
on  Sunday,  August  6th,  and  that  he  then 
learned  that  the  witness  waa  In  Abilene,  Tay- 
lor county.  He  does  not  show  that  he  made 
any  ^ort  on  Sunday  to  procure  any  process 
whatever  for  this  witness.  Perhaps  it  was 
not  necessary  to  do  anything  on  Sunday.  He 
then  states  in  his  application  that  on  Mon- 
day,  August  7th,  what  time  In  the  day  is 
not  stated,  he  properly  applied  for  a  sub- 
poena to  Taylor  county  for  said  witness,  but 
he  does  not  state  that  any  was  ever  issued, 
or  tliat  any  was  ever  placed  In  any  officer's 
hands,  or  sent  to  any  officer  for  execution. 
Xo  subpoena  appears  In  the  record.  Hence, 
we  condude  that  no  subpoena  waa  ever  Is- 
sued, or  placed  in  any  officer's  hands  for 
execution.  The  Judgment  shows  that  the 
case  was  tried  on  August  9th,  and  the  mo- 
don  for  new  trial  shows  that  it  was  tried 
on  August  9th.  It  seems,  though  this  Is  not 
made  certain,  that  the  motion  for  a  contin- 
uance was  filed  and  acted  upon  on  August 
7th.  At  any  rate,  the  record  shows  with 
reasonable  certainty  that  the  case  was  tried 
on  August  9th.  In  the  application  for  con- 
tinuance the  appellant  states  that  be  ex- 
pected to  prove  by  Henry  Clements  that  be 
received  several  letters  from  the  slandered 
woman  during  the  year  1910,  and  that  they 
were  placed  under  a  board  near  the  closet  in 
the  back  yard  of  aaid  slandered  woman; 
that  the  letter  his  witnesses  identified  as 
having  been  placed  under  said  board  by  him 
was  written  by  him  and  placed  under  said 
board;  that  the  statements  made  in  said 
letter  are  true;  that  said  Clements  received 
other  letters  like  the  one  that  his  said  wit- 
nesses claim  they  saw  the  slandered  woman 
place  under  said  board;  that  said  letter  was 
geaiulne  and  written  by  her;  ana  that  she 
had  told  said  witness  that  she  had  written 
that  letter.  Mo  qoastlons  of  that  kind  were 


asked  this  woman  when  she  testl&d  on  the 
trial.  She  was  only  asked  It  she  had  written 
that  letter,  which  was  shown  to  her,  which 
she  denied  writing.  The  application  does 
not  show  tile  distance  from  Benjamin,  the 
county  seat  of  Knox  county  where  the  case 
was  tried,  to  Abilene  in  Taylor  county,  where 
the  witness  dements  was  claimed  to  be,  nor 
how  long  It  would  take  to  send  process  there, 
have  him  served,  and  have  him  attend  as  a 
witness.  Doubtless  be  could  have  been  pro- 
cured readily i,,  within  two  days. 

[1]  A  continuance  Is  properly  refused  al- 
ways where  there  is  a  want  of  diligence. 
O'Neal  T.  State,  14  Tex.  App.  582;  Hart  v. 
State,  14  Tex.  App.  657;  Childers  t.  State, 
16  Tex.  App.  524;  Hawkins  v.  State,  17  Tex. 
App.  593,  60  Am.  Rep.  129;  Tlmbrook  v. 
State,  18  Tex.  App.  1;  Barrett  v.  State,  18 
Tex.  App.  64;  Bond  v.  State,  20  Tex.  App. 
421;  Moseley  v.  State,  25  Tex.  App.  615,  8 
S.  W.  652;  Stegall  v.  State,  32  Tex.  Or. 
R.  100,  22  S.  W.  146,  40  Am.  SL  Rep.  761; 
Underwood  v.  State,  38  Tex.  Cr.  R.  193,  41  S. 
W.  618;  Henry  v.  States  38  Tex.  Or.  B.  806, 
42  S.  W.  659. 

[2]  If  the  application  Is  prematurely  made 
and  under  circumstances  tending  to  show 
that  by  the  use  of  ordinary  diligence  be- 
tween the  date  of  the  affidavit  and  the  trial 
the  grounds  of  the  application  might  have 
been  obviated  i  by  the  appellant.  It  Is  un- 
questionably insufficient.  Buntaln  v.  State, 
15  Tex.  App.  515;  Lewla  v.  State,  16  Tex. 
App.  647;  Stouard  v.  State,  27  Tex.  App. 
1,  10  S.  W.  442;  Brown  v.  State,  32  Tex.  Cr. 
R.  119,  22  S.  W.  596;  Morgan  v.  State,  44 
Tex.  511;  Bute  v.  State,  1  Tex.  App.  452; 
O'Neal  T.  State,  aupra;  Hughes  v.  States  18 
Tex.  App.  130;  Franklin  v.  State,  34  Tex. 
Cr.  R.  203,  29  S.  W.  1088;  Benson  v.  State, 
38  Tex.  Cr.  R,  487,  43  S-  W.  627;  Holmes  T. 
State,  38  Tex.  Cr.  R.  370,  42  S.  W.  996;  Mc- 
Grath  v.  State,  35  Tex.  Cr.  R.  413,  34  S.  W. 
127,  941;  Snodgrass  T.  Stat^  86  Tex.  Cr. 
R.  207,  36  S.  W.  477. 

[3]  The  mere  affirmation  of  diligence  in 
an  affidavit  for  continuance  does  not  suffice; 
the  facts  must  be  stated.  Henderson  v. 
State,  5  Tex.  App.  134;  Cooper  v.  State,  7 
Tex.  App.  194;  Murry  v.  State,  1  Tex.  App, 
174;  Cantu  v.  State,  1  Tex.  App.  402; 
Murray  v.  State,  1  Tex.  App,  417;  Bule  v. 
State,  supra.  The  mhte  affirmation  of  dili- 
gence is  insufficient.  All  the  facts  must  be 
stated  from  which  the  court  has  to  make  the 
legal  deduction  of  diligence.  Cocker  t.  State, 
31  Tex.  498;  Henry  v.  State,  38  Tex.  Cr. 
R.  306,  42  S.  W.  669. 

The  announcements  of  the  several  legal  ' 
propositions  Just  above  stated  and  the  au- 
thorities establishing  them  are  correct  and 
are  taken  by  us  from  section  900,  page  893, 
White's  Annotated  O.  C.  P. 

[4]  A  consideration  of  the  whole  testimony 
shows  to  our  satisfaction  that,  even  if  the 
abeoit  witness  had  been  present,  he  would 
not  hava  testified  aa  appellant  stated  he  ez- 
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pected  him  to,  and,  If  be  bad,  that  his  testi- 
mony would  probably  not  have  been  true. 
The  court  did  not  err  In  OTerruUns  tba  mo- 
tion for  continuance. 

[6]  By  anotber  bill  appellant  complains 
that  because  Che  court  would  not  permit  him 
to  ask  one  of  the  jurors,  Henderson,  who 
stated  that  he  knew  one  of  the  state's  prin- 
cipal witnesses  and  that  he  had  known  him  a 
number  of  years  and  they  were  warm  per- 
sonal friends,  and  who  had  stated  that  he 
did  not  know  the  defendant  or  bis  two  prin- 
cipal witnesses,  "If  there  was  a  conflict  be- 
tween the  testimony  of  bis  warm  personal 
friend  and  the  testimony  of  some  of  the  wit- 
nesses be  did  not  know,  would  he  believe 
the  testimony  of  that  witness  In  preference 
to  other  witnesses,"  claiming  that  the  juror, 
In  answer  to  such  question,  would  have  stat- 
ed that  he  would  believe  the  testimony  of  his 
friend  In  preference  to  witnesses  he  did  not 
know;  that  thereupon  appellant  was  com- 
pelled to  peremptorily  challenge  this  Juror, 
and,  having  exhausted  his  challenges,  he 
was  thereafter  compelled  to  take  as  a  Juror 
another  who  was  objectionable  to  appellant 
and  whom  he  would  have  challenged  had  it 
not  been  that  he  was  compelled  to  use  the 
challenge  on  the  said  Juror  Henderson.  Tbe 
court  In  approving  this  bill  did  so  with  this 
qualification:  That  the  juror  Henderson  fur- 
ther stated  that  the  fact  that  he  was  a 
friend  of  one  of  the  state's  witnesses  would 
not  prevent  him  from  giving  a  fair  and  im- 
partial trlaL  It  will  be  seen  by  this  bill 
that  the  aKvellant  In  no  way  shows  that  the 
Juror,  whom  he  was  afterwards  compelled  to 
take,  was  in  any  way  disqualified  as  a  Juror, 
or  was  not  fair  and  impartial,  or  that  he 
was  Injured  by  having  to  take  him.  He 
states  only  he  was  objectionable,  without 
stating  bow  or  in  what  way  he  was  objec- 
tionable. This  bill  does  not  show  that  the 
court  committed  reversible  error. 

[•]  Tbe  record  shows  that  tbe  ai^iellant 
took  no  bills  of  exceptions  whatever  to  tbe 
charge  of  the  court  or  any  part  thereof  on 
the  trial  of  tbe  casft  For  the  first  time  in 
the  motion  for  new  trial  be  makes  several 
complaints  of  the  charge  of  the  court  He 
requested  some  10  special  charges  which  are 
shown  to  have  been  refused  by  the  court 
In  neither  of  these  charges  do^  he  state 
any  reason  why  either  or  any  of  them  should 
have  been  giveu.  In  his  motion  for  new 
trial,  as  one  separate  paragraph  thereof,  of 
why  a  new  trial  should  be  granted,  he  says : 
"Because  the  court  erred  In  refusii^  to  In- 
struct the  Jury,  as  requested  by  the  defend- 
ant In  his  special  charge  No.  on  file 

herein"  filling  each  blank  with  the  number 
of  the  charge  from  one  to  eleven  consecutive- 
ly. Under  the  well-established  law  of  this 
state,  such  complaints  of  refused  ctiargea 
could  not  be  considered  by  this  court  even 
in  a  felony  case,  much  less  a  misdemeanor, 
as  this  Is.  Berg  t.  State,  142  S.  W.  S&i,  and 


Ryan  v.  State,  142  S.  W.  878,  and  antborltles 

therein  cited. 

[7]  Again,  it  Is  the  well-established  law 
of  this  state  that  in  misdemeanor  cases  tbe 
only  way  this  court  Is  authorized  to  con- 
sider complaints  of  the  charge  of  the  liourt 
and  the  refusal  of  special  cliarges  requested 
is  by  bill  of  exceptions  taken  at  the  time  to 
the  charge  of  tbe  court  In  the  matters  at- 
tempted to  be  complained  of,  and  to  the  re- 
fusal of  the  court  to  give  the  special  charges 
requested,  giving  in  the  bill  therefor  the 
apedflc  reasons  why  tbe  court  erred  In  giv- 
ing the  charge  complained  of,  or,  as  the 
case  may-be,  in  refusing  the  requested  chaise. 
Articles  717,  719,  723,  C.  O.  P.  (old);  Hobbs 
V.  State,  7  Tex.  App.  118;  Campbell  v.  State, 
3  Tex.  App.  33;  Goode  v.  State,  2  Tex.  App. 
520;  Dunbar  v.  State,  84  Tex.  Cr.  R.  596. 
31  S.  W.  401;  Downey  v.  State",  33  Tex.  Cr. 
R.  380,  26  S.  W.  627;  Cole  v.  State,  28  Tex. 
App.  536,  13  S.  W.  859,  19  Am.  St.  Rep.  856; 
Loyd  V.  State,  19  Tex.  App.  822;  Lucfo  v. 
State,  35  Tex.  Cr.  R.  320,  S3  S.  W.  3.^3: 
BJartln  v.  State,  32  Tex.  Cr.  B.  442,  24  S.  W. 
512;  Wright  v.  State,  60  Tex.  Cr.  B.  aSQ. 
131  S.  W.  1070;  Jenkins  v.  State,  60  Tex. 
Cr.  R.  467,  132  S.  W.  133;  Basquez  v.  State. 
56  Tex.  Cr.  R.  330,  119  S.  W.  861.  It  Is 
unnecessary  to  cite  other  cases. 

The  evidence.  If  believed,  la  dearly  suffi- 
cient to  snstaln  the  verdict 

There  being  no  reversible  error,  Uie  Judg- 
ment win  be  affirmed. 

On  Motion  for  Rehearing. 

Appellant,  by  and  through  bis  attorneys, 
has  filed  a  motion  for  rehearing  herein.  His 
first  assertion  is,  in  substance,  that  this 
court  "erroneously  stated  In  tbe  original 
opinion  that  the  trial  was  had  on  August  9, 
1011,  and  that  the  application  was  overruled 
on  tbe  7th,  and  that.  In  order  to  substanti- 
ate this  statement  in  the  original  opinion. 
It  Is  necessary  to  overrule  all  former  opin- 
ions of  this  court  which  hold  that  the  bill 
of  exceptions  is  conclusive  as  to  what  was 
done  and  that  the  court  will  not  look  to  tbe 
record  to  supply  a  bill  of  exceptions;  and 
that  tbe  bill,  in  plain  language,  states  that 
the  application  for  a  continuance  was  over- 
ruled by  tbe  court  and  be  was  forced  to 
trial  on  August  7th,  and  to  hold  that  the 
date  of  the  judgment  should  be  more  con- 
clusive than  the  bill  of  exertions  would  be 
to  establish  a  new  rule  unheard  of  in  this 
court  and  unsupported  by  any  authority." 
He  states,  and  the  record  without  any  doubt 
shows,  that  while  his  apiriilcation  for  a  con- 
tinuance was  filed  and  overruled  and  he 
forced  to  trial  on  August  7th,  tbe  trial  only 
began  that  day  and  was  not  concluded  until 
on  the  9th,  lasting  three  days,  so  that  even 
if  the  trial  did  begin  on  the  7th,  as  It  con- 
tinued until  on  the  9th,  under  the  author- 
ities it  Is  the  same  in  effect  as  If  it  was  on 
the  9th,  for  he  had  tlU  then  to  procure  and 
introduce  his  witnesses. 
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It  Is  noticeable  that,  while  these  broad  as- 
^rtious  are  made  by  appellant  In  his  mo- 
tion for  rehearing,  no  case,  and  no  author- 
ity, is  cited  to  support  them,  for  the  simple 
reason  that  there  is  no  sach  authority  and 
no  such  case.  No  former  opinion  of  this 
coart  la  oTerruled,  modified,  or  gnallfled  by 
tbe  original  opinion  herein  rendered,  nor  Is 
it  in  conflict  with  any  prevloas  opinion  of 
tbls  court.  No  new  rule  is  established,  and 
the  dedsion  heretofore  rendered  is  support- 
ed by  all  the  authorities — statutory  and  de- 
cisions— from  this  state. 

[8]  Tills  court  has  never  done  the  foolish 
and  absurd  thing  of  reviewing  the  overrul- 
ing of  an  application  for  a  coutlnuahce  as 
an  abstract  and  isolated  proposition.  On  the 
contrary.  It  has  been  the  uniform  and  uni- 
versal rule,  in  reviewing  the  overruling  of 
an  application  for  a  continuance,  to  consid- 
er. In  connection  therewith,  the  whole  record 
and  the  whole  statement  of  facts.  And  it 
has  been  the  uniform  and  universal  rule  of 
this  court  not  to  review  the  overruling  of 
an  application  for  a  continuance  or  reverse 
a  case  because  It  was  overruled  in  the  low- 
er court,  where  there  Is  no  statement  of 
facts,  for  the  plain,  simple  reason  that,  with- 
out a  statement  of  facta  and  the  record  in 
connection  therewith,  this  court  cannot  tell 
whether  the  application  was  erroneously 
overruled,  nor  the  merits  of  the  grounds  set 
forth  therein,  nor  whether  it  was  sufficient, 
nor  whether  or  not  the  evidence  was  materi- 
al OF  probably  true.  The  statute  (article 
eos,  C.  C.  p.,  sobd.  6)  expr^y  states  that 
"the  truth  of  the  application  as  well  as  the 
merits  of  the  grounds  set  forth  therein  and 
it»  rufflctencv  shall  hb  addressed  to  the 
sound  discretion  of  tbe  court  and  shall  not 
be  granted  as  a  matter  of  right."  Then 
again,  it  expressly  provides  that,  where  an 
application  has  been  overruled  and  the  de- 
fendajit  convicted,  a  new  trial  shall  be  grant- 
ed if  It  appear  "that  the  evidence  of  the 
witness  named  In  the  application  was  of  a 
material  character  and  that  the  facts  set 
forth  in  said  application  were  probably 
true."  This  court,  through  Judge  Hurt,  in 
UitcheU  V.  State,  36  Tex.  Cr.  R.  299.  33  S. 
W.  368,  36  S.  W.  456,  in  discussing  tbe  dil- 
Igence  used  to  procure  witnesses,  among  oth- 
er things,  said:  "When  the  case  was  called 
for  trial.  It  was  three  or  four  days  before 
the  evidence  closed  in  the  case,  and  yet  no 
^ort  Is  shown  In  the  application  to  obtain 
the  attendance  of  said  witnesses.  We  rea- 
sonably presume  that.  If  they  lived  in  tbe 
county,  their  attendance  could  have  t}een  se- 
cured by  any  reasonable  effort  on  the  part 
of  appellant  before  the  dose  of  the  testi- 
mony." 

Again,  In  the  same  case,  in  considering  a 
motion  for  rehearli^  discussing  the  same 
question,  on  page  807  of  86  Tex.  Cr.  R.,  on 
page  457  of  36  8.  W.,  he  said:  "It  wUl  be 
further  observed  that,  although  the  trial  in 
this  eaae  lasted  four  or  five  days,  no  effort 
1488.W.~21 
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was  made  to  procure  the  attendance  of  any 
of  the  absent  \vitnesses  after  the  trial  began. 
For  aught  that  appears,  by  the  use  of  rea- 
sonable diligence,  they  could  have  been  ob- 
tained in  time  to  have  testified  in  the  case. 
Counsel,  however.  Insist  that  on  the  over- 
ruling  of  his  motion  for  a  continuance  he 
was  not  able  to  do  any  more  In  the  way  of 
diligence,  and,  no  matter  if  Siiid  witnesses 
were  accessible,  and  could  have  been  produc- 
ed, that  upon  the  overruling  of  his  motion 
for  a  continuance  the  case  was,  as  to  that 
matter,  in  statu  quo,  and  this  court  could 
not  look  beyond  the  time  of  tbe  overruling 
of  the  application  for  a  continuance  as  to 
the  question  of  diligence.  The  statute  plac- 
es it  In  the  discretion  of  the  court  to  over- 
rule a  motion  for  a  continuance,  and  then 
to  re-examloe  the  question  on  motion  for  a 
new  trial,  and  to  refuse  a  new  trial,  unless 
It  should  appear  that  the  absent  testimony 
was  material,  and  probably  true.  And  ice 
hold  /Aa*  it  is  perfectly  competent  for  the 
court  to  look  to  the  action,  of  the  appellant 
and  his  counsel  after  the  overruling  of  a 
motion  for  continuance  in  passing  upon  the 
materiality  or  probable  truth  of  the  absent 
testimony.  Suppose,  In  a  trial  of  this  char- 
acter, counsel  were  Informed  by  the  court 
that  the  witness  was  In  town  and  could  be 
had,  and  counsel  should  decline  to  aslt  for 
process  to  bring  the  witness  before  the  court, 
or  suppose  that  afterwards  (as  in  the  case 
of  the  witness  Chancery)  he  should  actually 
come  into  court,  and  appellant  should  de- 
cline to  use  him,  would  not  the  court  be 
compelled  to  hold  In  such  case  tliat  appel- 
lant was  trifling  with  the  court,  that  the 
witness  would  not  swear  what  was  alleged, 
or  else  appellant  did  not  regard  the  testi- 
mony as  probably  true?  Such  occurs  to  us 
to  be  the  Inevitable  conclusion." 

It  is  conceded  and  admitted  by  appellant 
that  the  trial  began  on  August  7th,  and  that 
the  verdict  of  the  jury  and  judgment  there- 
on were  not  rendered  until  some  time  on  the 
9th.  So  that  the  trial  of  tbe  case  consumed 
the  7th,  8th,  and  9th  days  of  August  Arti- 
cle 718,.  C.  C.  P.,  requires  that.  If  it  appear 
necessary  to  a  due  administration  of  jus- 
tice, "the  court  shall  allow  testimony  to  be 
introduced  at  any  time  before  the  argument 
of  the  cause  is  concluded." 

[9]  We  judicially  know  where  the  respec- 
tive counties  are  situated  In  this  state  and 
where  and  how  they  are  situated  with  ref- 
erence to  one  another.  It  Is  the  opinion  of 
the  writer  that  we  also  judicially  know  the 
county  seats  of  each  of  tbe  counties  of  this 
state  and  the  location  of  the  railroads  with 
reference  thereto.  And  we  judicially  know 
that  the  county  seat  of  Knox  county,  where 
this  trial  occurred,  and  Abilene,  the  county 
seat  of  Taylor  county,  where  the  absent  wit- 
ness is  alleged  to  have  been,  are  connected 
by  railroads,  and  that  they  could  not  be 
much  more  than  about  100  miles  apart,  or 
a  reasonable  distance  In  addition  to  100 
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miles.  Chamberlain  on  Modem  Evidence,  S 
743;  Railroad  7.  Llgbtfoot,  48  Tex.  Civ 
App.  120,  100  S.  W  393;  Carson  v  Dalton, 
CO  Tex.  500;  Whltener  v.  Belknap,  89  Tex. 
273,  34  S.  "W.  594 ;  Missouri  Pac.  Ry.  Co.  t. 
Graves,  2  WlUson,  Civ.  Cas.  Ct.  App.  g  679; 
Tex.  &  P.  Ily.  Co.  v.  Logan,  3  Willson,  Civ. 
Cas.  Ct  App.  S  1S8 ;  Missouri  Pac.  Ily.  Co.  v. 
White  &  Best,  3  Willson,  Civ.  Cas.  Ct  App. 
§  163;  Stewart  v.  State,  31  Tex.  Cr.  R.  154, 
19  S.  W.  908;  Satterwhlte  v.  State,  6  Tex. 
App.  612;  McGill  v.  State,  25  Tex.  App.  512, 
8  S.  W.  GCl;  Boston  v.  State,  5  Tex.  App. 
385,  32  AnL  Rep.  575;  State  v.  Jordan,  12 
Tex.  206. 

But  we  do  not  have  to  rely  upon  our  Judi- 
cial knowledge  of  these  facts,  for,  as  said 
by  this  court,  through  Judge  White,  In  Bule 
V.  State,  1  Tex.  App.  456;  "With  regard  to 
the  other  portion  of  the  appUcatioo,  so  far 
as  it  concerns  the  witness  Kennedy — viz.,  that 
,aiBant  learned  two  or  three  days  ago  that 
witness  resided  in  Bell  county— the  state- 
ment is  too  indefinite.  It  does  not  show  that 
he  used  any  efforts,  and,  if  so,  what,  to 
ascertain  the  whereabouts  of  the  witness' 
residence.  And  it  should  have  shown,  if 
such  was  the  fact,  that,  after  learning  the 
residence  of  the  witness,  the  distance  be- 
tween his  residence  and  the  place  of  trial 
was  80  great  that  it  was  improbahle,  if  not 
impossihie,  to  have  secured  service  of  the 
process  and  his  attendance.  For  aught  that 
appears,  'ttco  or  three  days'  might  have 
hcen  amply  sufficient,  with  the  use  of  proper 
diligence,  to  have  had  the  witness  brought 
from  his  place  of  residence  to  the  place  of 
trial." 

Again,  the  Supreme  Court,  when  It  had 
criminal  Jurisdiction,  in  Townsend  v.  State, 
41  Tex.  135,  said:  "If  it  be  regarded  as  an 
attempt  to  excuse  the  want  of  diligence,  it 
falls  to  show  that,  after  the  discovery  of 
the  place  where  the  witnesses  were  to  be 
found,  there  was  not  sufflclent  time  to  have 
the  attachments  served.  For  aught  that 
appears,  ten  days  or  two  weeks  may  have 
been  ample  time  for  that  purpose.  In  ap- 
plications addressed  to  the  discretion  of  the 
court  it  must  clearly  appear  that  the  contin- 
uance was  improperly  refused  before  the 
Judgment  will  be  reversed.  Lewis  v.  Wil- 
liams, 15  Tex.  47;  Trammell  v.  Pilgrim,  20 
Tex.  160;  Burrell  v.  State,  18  Tex.  713." 

Again,  this  court,  through  Judge  Willson, 
in  Barrett  v.  State,  18  Tex.  App.  67,  said: 
"An  application  for  a  continuance  should  set 
forth  fully  and  distinctly  the  diligence  used 
to  obtain  the  absent  testimony,  or  such 
facts  as  win  excuse  the  use  of  diligence; 
and  it  must  appear  that  all  the  means  pro- 
vided bff  law  were  resorted  to  by  the  defend- 
ant to  obtain  the  testimony,  and  were  resort- 
ed to  promptly,  or  that  facts  existed  ichich 
excused  him  from  exercising  such  diligence." 

Again,  Judge  Willson,  for  this  court,  in 
Walker  v.  State,  13  Tex.  App.  647,  44  Am. 
R^  710,  not^  said:  "We  know  of  no  rale 


of  law  which  requires  the  state  to  show  a 
want  of  diligence  In  opposition  to  a  contlim- 
ance.  It  devolves  upon  the  defendant  to 
show  affirmatively  and  distinctly  that  be  has  ! 
used  all  the  diligence  to  obtain  his  witness 
required  by  law.'* 

Again,  this  court,  in  Massie  t.  State,  30 
Tex.  App,  67,  16  S.  W.  771,  through  Judge 
Diivldson,  said :  "Neither  will  this  court  nor  i 
the  trial  court  supply  by  Inference  and  pre- 
sumption allegations  not  contained  In  an  ap- 
plication for  a  continuance  which  should  be 
stated  therein.  The  ■  application  must  be 
complete  within  and  of  itself  in  order  to 
require  this  court  to  say  It  was  erroneously 
refused.  Presumption,  when  Indulged,  will 
and  must  be  in  favor  of  the  rulings  of  the 
court  in  reference  to  the  matter  complained 
of,  and  not  against  same." 

Again,  this  court.  In  Long  t.  State,  17 
Tex.  App.  129,  said:  "The  onus  is  upon  the 
defendant  to  establish  the  exercise  of  dili- 
gence in  support  of  an  application  for  a  con- 
tinuance. •  *  •  The  burden  is  upon  tbe 
party  seeking  a  continuance  to  show  himself 
entitled  to  It,  by  definite,  exact,  and  certain 
averments." 

Again,  this  court.  In  Skipworth  v.  State. 
8  Tex.  App.  139.  said:  "The  law  requires  of 
a  defendant  a  rigid  compliance  with  the  ex- 
act terms  prescribed  for  such  application, 
and  if  there  is  a  lack  of  diligence  apparent 
from  the  application  or  othenoise,  its  man- 
date Is  Inexorable  and  the  trial  must  pro- 
ceed." 

[IS]  In  this  case  It  is  unquestionably 
shown:  That  the  appellant  learned  on  Au- 
gust 6th — Sunday — that  the  witness  whose 
testimony  he  sought  was  at  Abilene,  Tex. 
He  applied  for  no  process  and  had  no  process 
issued  for  him  on  that  date.  It  is  not  shown 
that  he  undertook  to  communicate  with  the 
witness  to  secure  his  attendance  in  any  way 
whatsoever.  That  he  merely  applied  for  pro- 
cess for  the  witness  on  the  next  day,  Au- 
gust 7th,  but  tliat  he  had  no  process  what- 
ever Issued  for  the  witness  on  that  day  or  any 
other  day.  That  while  the  trial  began  on 
August  7th,  it  was  not  concluded  until  Au- 
gust 9th.  What  time  of  the  day  on  August 
9tb,  we  do  not  know.  We  must  presume,  un- 
der the  authorities,  that  It  occurred  In  the 
evening  of  that  day.  We  have  not  a  particle 
of  doubt  but  that.  If  process  had  been  Issued 
on  either  the  6th  or  7th  and  promptly  placed 
In  the  hands  of  the  proper  officer  of  Taylor 
county  for  said  witness,  he  unquestionably 
could  have  procured  his  attendance  so  as  to 
have  testified  either  on  the  8th  or  Otb  days 
of  August  Again,  the  record  shows  that 
the  complaint  and  information  In  this  case 
were  filed  against  appellant  on  August  1, 
1911.  The  record  does  not  show  when  he 
was  arrested  but  not  only  from  all  the  facts 
of  this  case,  as  the  record  clearly  shows,  but 
as  he  has  not  stated  it  otherwise  in  his  ap- 
plication, under  the  authorities,  we  assume 
that  be  was  at  once  arrested.  In  lila  appllca- 


Digilized  by 


Tex:) 


GILES  f  BIATB 


823 


don  he  sBjn:  "That  at  all  tbnes  since  tUs 
defeodBiit  haa  been  charged  witb  Uila  oflenae 
be  baa  been  trying  to  aacertaln  the  wbere- 
abonta  of  the  wltueas;  that  this  defendant 
never  Imned  that  aatd  witness  was  In  Tay- 
lor county  until  yesterday,  which  was  Sun- 
day, the  6th  day  of  Anguat."  The  mere 
statemoit  by  him  that  "he  has  been  trying'* 
to  ascertain  the  whereabouts  of  the  witness 
la  wholly  Insufficient  He  must  state  the 
facte  80  that  the  court  can  tell  whether  his 
conclusion  that  he  "has  been  trying"  Is  cor- 
rect. Of  whom  did  he  Inquire?  In  wbat 
locality  did  be  inqnire?  What  day  or  days 
of  the  said  time  did  he  Inquire,  or  seek  to 
ascertain  the  location  of  the  witness?  From 
all  the  facte  shown  by  this  record,  we  are  cer- 
tein  that  the  proper  inquiry  at  the  proper 
time  and  place  for  this  witness  would  hare 
given  appellant  the  Information  in  ample 
time  to  have  secured  his  attendance-  It 
was  shown  that  the  witness  had  lived  In  the 
county  in  a  certain  town  therein;  that  be 
was  a  barber.  Doubtless  his  associates  In 
the  town  and  with  whom  he  had  worked, 
and  his  customers.  If  they  had  been  applied 
to,  could  have  readily,  promptly,  and  at  once 
lure  ^v^  appelant  the  information  of  bis 
wbneebonts.  Besides,  tf  he  had  had  process 
to  Knox  coun^  where  he  had  lived  issued, 
"when  he  was  charged"  with  this  offense, 
and  placed  in  the  sheriff's  hands,  doubtless 
the  sheriff  at  once  would  have  located,  and 
api>ellant  could  have  procured  bis  attend- 
ance. The  letter  the  witness  la  claimed  to 
bare  written  Is  dated  on  August  2d  and 
bears  evidence  on  ite  face  that  the  witness 
then  knew  of  the  prosecution  in  this  case. 
He  states  in  the  letter  that  in  about  a  week 
from  that  time  he  will  be  discharged  from 
said  sanlterium.  Certainly,  If  appellant  had 
been  as  diligent  to  secure  his  attendance  as 
be  is  Insistent  now,  he  could  Iiave  been  bad 
as  a  witness  without  question  before  the 
trial  began,  or  at  least  within  the  time  the 
trial  was  pending,  so  as  to  have  testified. 

Appellftnt  states  in  his  motion  for  re- 
hearing that  an  examination  of  the  cases  he 
cites  will  disclose  that  the  diligence  used  In 
this  ease  Is  much  greater  than  the  diligence 
used  by  the  appellant  In  the  cases  he  cites. 
He  then  proceeds  to  copy  the  long  list  of 
cases  from  subdivision  417,  pp.  422,  423  of 
Buckler's  Digest ;  but  he  nowhere  and  in  no 
way  attempts  to  show  by  any  or  either  of 
these  cases  the  diligence  used,  nor  that  it 
was  only  such  as  used  by  bim  In  this  case. 
By  searching  the  books  he  doubtless  could 
have  found  a  great  many  other  cases  and 
cited  them  where  the  dlUgcaice  in  them  was 
shown  to  be  sufflcient,  but  we  apprehend 
that  In  none  of  them  was  the  lack  of  dili- 
gence so  apparent  and  so  clear  and  so  un- 
questioned as  the  lack  of  diligence  in  this 
case.  On  the  other  hand,  if  we  deemed  it  nec- 
essary, we  could  cite  a  much  larger  num- 
ber of  cases  than  be  copies  from  Buckler's 
Digest  sliowlng  that  such  lack  of  diligence 


aa  is  <dearly  evident  In  this  case  did  not 
mtitle  the  party  to  a  continuance. 

Again,  appellant  contends  that  the  part  of 
the  original  opinion  In  this  case  whltA  'Hn- 
slnnates"  that  appellant  la  compelled  to  see 
that  the  process  for  his  witness^  la  issued 
by  the  clerk  and  delivered  to  the  sheriff  Is 
not  the  law  of  this  stete  In  any  case,  and 
all  that  Is  required  hy  the  law  of  appellant 
is  for  him  to  make  his  application  to  the 
clerk,  and  Inferentlally,  if  not  directly,  he 
contends  then  It  becomes  the  duty  of  the 

j  clerk  and  the  idiarlff  or  some  one  else  to  do 

i  the  rest 

j  [11]  The  quotetlons  from  the  opinions  of 
I  some  of  the  cases  above  clearly  show  the 
i  revCTse  of  appellant's  contentlm.  All  of 
i  the  authorities  so  hold.  It  Is  true  he  can- 
I  not  Issue  the  process,  but  it  la  his  duty  to 
see  that  the  derk  at  once  does  sa  It  is 
also  true  that  he  cannot  serve  the  pcoceas, 
but  it  la  bis  duty  to  see  that  It  is  at  once 
placed  In  the  proper  officer's  bands,  and 
that  that  officer  actually  and  promptly  exe- 
cutes the  process  or  his  return  shows  he 
cannot  do  so.  This  court,  through  Judge 
Ector,  in  Cantn  v.  State,  1  Tex.  A^a.  404, 
said:  "The  affidavit  tat  continuance  does 
not  state  the  officer  or  persim  to  whom,  or  at 
•wtuX  time,  aald  subpoenas  were  delivered. 
For  aught  that  Is  shown  from  the  record, 
the  subpcenas  may  have  beoi  received  by  the 
pnson  who  returned  them  on  the  very  eve 
of  the  trial.  *  *  •  This  court,  In  the 
case  of  Murry  v.  Stete^  1  Tex,  A[^.  174,  and 
in  the  case  of  DIU  &  Rice  v.  Stete,  1  Tex. 
App.  278,  has  decided  that  It  la  not  a  suffi- 
cient showing  for  a  continuance  for  a  de- 
fendant to  atete  in  his  application  that  he 
baa  had  an  attechment  Issued  for  a  witness 
by  whom  he  could  prove  material  facts  In 
his  defense,  without  stating  the  date  when 
the  same  was  issued,  and  the  officer  to  whom 
it  was  delivered,  and  at  what  time  it  was 
delivered  to  him.  See.  also,  the  cases  of 
Townsend  v.  Stete.  41  Tex.  l.'W:  Van  Brown 
T.  State,  34  Tex.  186.  In  applications  ad* 
dressed  to  the  discretion  of  the  court  It 
must  clearly  appear  that  the  continnanee 
was  Improperly  refused  before  the  judsfraent 
will  be  reversed.  Tiothitiff  is  to  he  presumed 
in  favor  oj  an  application  for  continuance, 
hut  the  presumption  mmt  he  that  the  partv 
making  it  stated  hia  facta  at  stronffly  as  he 
oould." 

Again,  In  Bule  v.  Stete.  1  Tex.  Ann.  4!>.^. 
this  court,  through  Judge  White,  said:  "it 
has  heen  repeatedly  decided  hy  this  and  the 
Supreme  Court  that  it  must  he  shown  what 
was  done  with  the  process  obtained  for  a 
tcitneas;  that  it  should  he  made  to  appear 
that  it  vraa  placed  in  the  hands  of  the  prop- 
er ofUlcer  if  the  vHtness  resided  in  the  coun- 
ty; and,  if  he  resided  out  of  the  county, 
then  t?Mt  it  was  forwarded,  and  how  and 
when,  to  the  proper  officer  there."  It  is 
needless  to  cite  or  quote  other  authoritiea. 

Of  course,  If  the  diligence  used  was  in- 
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sufficient  under  the  law,  then  appellant  was 
not  entitled  to  a  continuance,  aiid  the  court 
did  not  err  in  overruling  it.  It  makes  no 
difference  what  the  witness  would  have 
sworn,  nor  whether  his  testimony  was  true, 
or  not,  nor  whether  the  Jury  would,  or  would 
not,  have  believed  him.  But  appellant  con- 
tends. In  effect,  thiit  this  conrt  has  do  right 
to  review  the  case  and  the  evidence  and  to 
reach  the  conclusion  that  the  testimony  of 
the  witness,  even  if  It  had  been  as  claimed 
by  apiJellnut,  was  not  probably  true  and 
would  not  have  been  believed  by  the  jury. 
The  spirit  and  the  effect  of  the  statute  Itself 
Is  the  very  reverse  of  this,  and  so  are  all  the 
decisions.  The  statute  (C.  C.  P.  art  608, 
subd.  6)  expressly  states  the  truth  of  the 
application  shall  be  addressed  to  the  sound 
discretion  of  the  court  and  shall  not  be 
panted  as  a  matter  of  right  And  that 
where  the  defendant  Is  convicted,  and  the 
evidence  of  the  absent  witness  was  of  a 
material  character,  and  that  the  facts  set 
forth  in  said  application  were  probably  true, 
then  a  new  trial  should  be  granted.  Nec- 
essarily under  this  statute  and  all  the  deci- 
sions, the  lower  court  must  first  pass  upon, 
not  only  the  materiality  of  the  testimony  of 
the  absent  witness,  but  the  probability  of  Its 
truthfulness,  and  if  he  denies  a  new  trial, 
then  this  court  must  necessarily  pass  upon 
the  question,  as  It  universally  does.  Ho  held 
Judge  Hurt,  In  Mitchell  v.  State,  36  Tei. 
Cr.  R.  307,  36  S.  W.  457.  quoted  supra,  and 
as  said  by  Judge  Davidson  for  this  court 
In  Wilklns  T.  State.  35  Tex.  Cr.  R.  528,  34 
S.  W.  628:  "The  testimony  of  Dean,  as  set 
out  In  the  application  for  a  continuance,  is 
material.  But  In  passing  upon  the  action 
of  the  court  in  overruling  the  motion  for  a 
new  trial  based  upon  this  matter,  we  look 
to  the  fact  as  to  whether  the  testimony  was 
probably  true.  After  reading  the  statement 
of  facts  carefully,  we  are  of  opinion  that,  If 
Dean  bad  been  present,  no  Juror  would  have 
believed  him  if  he  bad  testified  to  the  facts 
set  out  In  the  application.  The  testimony 
in  the  case,  and  all  of  the  circumstances,  and 
the  quasi  confession  of  the  defendant,  ren- 
der it  absolutely  certain,  to  our  minds,  that 
his  testimony  Is  not  probably  true;  and  the 
court  did  not  err  in  refusing  to  continue  the 
cause." 

It  is  unnecessary  for  us  to  again  review 
the  testimony,  which  shows:  First,  that  In 
our  opinion  this  witness  would  not  have 
sworn  to  wiiat  the  application  claims  he 
would  have  sworn  to;  second,  that  if  be 
had,  his  testimony  would  probably  not  have 
been  true;  and,  third,  if  he  bad  sworn  It, 
it  probably  would  not  have  changed  the  re- 
sult of  the  trial.  For  further  authorities, 
see  section  647,  subdivisions  1,  %  White's 
Ann.  C.  C.  P.,  pp.  414.  415. 

The  term  of  court  at  which  this  trial  oc- 
curred did  not  adjourn  till  September  2, 
1911.    Appellant  did  not  appeal,  nor  enter 


into  recognizance  till  August  30,  1911—21 
days  after  the  trial  concluded.  He  did  not 
procure  the  affidavit  In  aid  of  his  motion 
for  new  trial,  or  otherwise,  tliat  said  absent 
Mtness  would  testify  what  appellant  said 
he  would. 

There  is  nothing  else  In  the  motion  for 
rehearing  that  calls  for  any  discussion  fur- 
ther than  was  said  In  the  original  oidnloii. 

The  motion  Is  overruled. 


KING  V  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Maj 
22,  1912.    Rehearing  Denied  June  12, 
1912.) 

L  CniuiiTAL  Law  ($  614*)— CoNTiHDAKCit— 

Diligence. 

An  application  for  a  second  continuance 
for  absence  of  a  witoesa  showed  that  a  subpoena 
was  issued  DPceml>er  29,  1910,  and  served 
January  28,  1011.  The  court,  at  which  the 
trial  was  had,  convened  April  17,  1911,  and  ad- 
journed May  6th  following.  The  application 
did  not  show  whether  the  witness  was  in  at- 
tendance when  court  convened,  nor  when  the 
cause  was  called  and  set  for  trial,  but  showed 
that  the  subpoena  was  returnable  April  24, 
1011 ;  nor  was  there  any  shoeing  that  any 
other  subp<£Da  or  attachment  was  issued  for 
the  witness.  Beld,  that  the  application  waj 
properly  denied  for  lack  of  diligence. 

[Ed.  Note. — For  other  cases,  see  Ctrimioal 
Law^  Cent.  Dig.  fit  1312-1314;   I>ec.  Dig.  | 

2.  Criminal  Law  (8  608*)— CoTmisTiAWcifr— 
Ab(<encb  of  Witnesb—Dbniau 

The  conrt  did  not  err  in  denying  a  con- 
tinuance because  of  the  absence  of  a  witness, 

who,  it  was  claimed,  would  testify  that  he  saw 
the  prosecuting  witness  going  from  town  to  his 
home  on  the  night  of  the  robbery,  and  recog- 
nized him  by  the  electric  l^hts  then  burning; 
the  state  having  produced  an  affidavit  of  the 
witness  that,  while  he  sew  some  person  poing 
out  of  town  that  night,  he  could  sot  an  )  did 
not  recognize  such  person  as  the  prcMecuting 
witness. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Irf^j^Cent.  Dig.  S8  1364-1366;   Dec.  Dig.  | 

3.  Criminal  Law  (J  596*>— Conti;iua.vce— 
Absent  Witness— I mpeachi no  Teetiuo-nt. 

A  continuance  will  not  l>e  granted  to  pro- 
care  a  witness  whose  testimony  oould  only  bs 
used  for  impeachment. 

[Ed.  Note. — For  other  coses,  see  Criminal 
Law,  Cent  Dig.  H  1328-1830;  Dec  Dig.  f 
596.  ] 

4.  Witnesses  (S  345*)— Iupbachuest— Crim- 
inal Complaint. 

That  a  oriminol  complaint  had  been  filed 
against  a  witness,  and  no  indictment  found, 
could  not  be  used  against  him  for  impeach- 
ment, 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1126-1128;  Dec.  Dig.  8  345.»] 

5.  CsruiNAL  Law  (S|  419,  420*)— Evide?:cb 
—Hearsay. 

Where  no  attempt  was  made  to  impeach  a 
witness,  a  question  calling  for  a  statement,  al- 
leged to  have  been  made  by  the  witness,  rela- 
tive to  accused,  out  of  court  and  overheard  by 
another,  was  inadmissible  ss  hearsay. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  g§  973-9S3;  Dec  Dig.  fiS  419, 
420.*] 
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flL  Cbuciital  Law  (S  IIM*)— Tbial— Asor- 

MENT — LlUITAnON  OP  TlHE. 

Limitations  of  time  for  ar8:ument  bf  tbe 
trial  court,  In  tfae  exercise  ot  diwretion,  will 
not  be  renewed,  qdIcsb  iniaxy  Ig  ahown. 

[Ed.  Note^For  other  caeea,  see  Orlmloal 
Uw.  Oeat.  Dig.  |  8059;  Dec.  Dig.  |  1164.*] 

Appeal  from  District  Court,  Guadalupe 
County;  M.  Kennon,  Judge. 

Harvey  King  was  convicted  of  robbery, 
and  he  appeals.  AflBrmed. 

Seldemann  *  Short  of  Seguin,  for  appel- 
lauL  C  B.  Lane,  Asat  Atty.  Gen.,  for  the 
Stata 

PRENDERGAST,  J.  Appellant  was  In- 
dicted, tried,  and  cuuvicted  for  robbery,  and 
Us  penalty  fixed  at  18  years  In  the  peni- 
tentiary. 

Thla  trial  was  had  on  April  28,  1911.  It 
seems  a  prerlous  trial  of  the  case  was  had 
at  the  prior  term  of  court. 

Appdlant'a  main  contention  Is  that  the 
erl^ire  Is  insufficient  to  sustain  the  convic- 
tion. The  statement  of  facts  contains  more 
than  a  'nmdred  typewritten  pages.  We  have 
carefully  gone  over  and  considered  the  state- 
ment of  facts,  In  view  of  appellant's  conten- 
tion. It  would  serve  no  useful  purpose,  and 
Is  nnnecessary,  to  give  the  testimony.  The 
evidence  is  dearly  aoffldent  to  sustain  the 
verdict. 

[11  Appellant  contfflids  that  the  court  erred 
In  overruling  his  second  application  for  a 
eontlnaance  on  account  of  the  atnence  of  A. 
W.  T^pleton.  Hie  record  does  not  show 
what  wa>  the  ground  of  the  first  continu- 
ance, or  application  therefor.  The  applica- 
tion shows  that  a  snbpcena  was  Issued  for 
the  witness  on  December  29,  1910,  and  was 
executed  by  service  on  January  28,  1011. 
The  oonrt  at  whldi  the  trial  was  had  con- 
vened April  17,  1911,  and  adjonmed  May  6, 
1911.  The  application  does  not  show  wheth- 
er or  not  the  witness  was  in  attendance  on 
the  conrt  at  the  convening  thereof.  It  does 
not  show  when  this  cause  was  called  and  set 
down  for  Uie  day  on  which  It  was  tried.  It 
does  show  that  the  anbiKsna  was  retiunable 
on  April  24. 1911.  It  does  not  show  that  any 
other  Bubponia  or  attachment  was  Issued  for 
said  witness.  We  think  that  sufficient  dili- 
gence Is  not  shown  to  secure  the  attendance 
of  the  witness.  Mixou  State.  86  Tex.  Cr. 
R.  66;  35  S.  W.  39«;  Sklpworth  v.  State,  8 
Tex.  App.  136. 

[2]  Even  If  the  diligence  was  sufficient, 
the  court  did  not  err  in  overmUng  the  appli- 
cation. Appellant  made  -this  one  of  the 
grounds  ai  his  nx>tion  for  new  trlaL  The 
state  contested  this.  The  appellant,  on  the 
trial,  sought  to  show  that  when  the  prosecut- 
ing witness  Volmar  was  assaulted  and  rob- 
bed It  was  too  dark  and  too  lata  for  btan  to 
have  recognhied  and  Identified  the  appellant 
as  the  robber,  and  daimed  that  the  absent 
witness  would  testify  that  he  saw  Tolmar 


going  from  town  to  his  home  about  or  after 
dark,  and  that  he  recognized  him  only  by 
the  electric  lights  then  burning.  The  court 
beard  evidence  on  this  contest,  and  the  state 
produced  the  affidavit  of  the  witness,  which 
showed  that,  while  he  saw  some  party  going 
out  of  town  the  night  Volmar  was  assaulted 
and  robbed,  he  could  not  and  did  not  recog- 
nize such  person  as  Volmar.  The  court 
heard  all  the  testlm6ny  on  this  point  and 
overruled  the  motion  for  new  trial.  Under 
the  circumstances,  we  think  It  clear  that  the 
conrt  correctly  overruled  the  motion. 

[S]  Again,  the  only  other  testimony  of  said 
witness  which  appellant  claimed  be  could 
show  was  that  on  the  next  morning  after 
the  robbery  he  saw  Volmar,  and  at  that  time 
Tolmar  gave  him  a  description  of  the  robber, 
and  claimed  that  he  knew  the  negro  who  did 
rob  him  and  had  seen  him  repeatedly,  though 
he  did  not  know  his  name,  and  that  on  this 
trial  his  testimony  was  different  on  that 
point,  showing  that  be  bad  not  seen  the  ap- 
pellant before,  but  positively  Identified  him 
on  this  trial  as  Uie  party  who  assaulted  and 
robbed  him.  At  most,  this  testimony  could 
have  been  used  for  Impeachlug  purposes 
only;  and  it  is  the  settled  law  of  this  state 
that  a  conthinance  will  not  be  granted  to 
procure  witnesses  for  that  purpose.  Garrett 
V.  State,  37  Tex.  Cr.  R  198,  36  S.  W.  1017, 
39  S.  W.  108;  Rodgers  v.  State,  86  Tex.  Cr. 
R.  503.  38  S.  W.  184;  Butts  v.  State,  35  Tex. 
Cr.  R.  364^  83  B.  W.  866;  Franklin  v.  State, 
34  Tex.  Cr.  R.  203,  28  8.  W.  1088.  It  is 
needless  to  cite  other  cases. 

[4]  The  court  did  not  err,  as  complained 
by  appellant,  in  not  givli^  a  charge  to  the 
effect  that,  because  appellant's  witness  Er- 
nest Roberts  testified  on  cross-examination 
that  he  was  the  same  man  a  complaint  was 
filed  against,  cliarglng  him,  in  connection 
with  appellant,  with  this  offense,  etc.  This 
question  and  answer  of  tfae  witness  appears 
to  have  been  asked  of  this  witness  on^  for 
the  purpose  of  Identifying  him.  The  fact 
that  merely  a  complaint  was  filed  against 
him,  and  no  indictment  was  found,  eould  not 
even  be  used  against  him  for  impeachment 
Wright  V.  State,  140  S.  W.  110&  Sven  If  It 
could  be  osed  to  impeach  him.  it  could  have 
been  used  for  no  other  purpose;  and  hence 
it  was  unnecessary  to  charge  on  the  aubject 
at  alL  Brown  t.  State,  24  Tex.  App,  ITQ,  5 
S.  W.  685;  Bobertson  v.  State.  68  S.  W.  870; 
Newman  ▼.  State,  70  8.  W.  953;  Watscm  v. 
State,  62  Tex.  Gr.  B.  90, 105  S.  W.  509;  Wa- 
ters T.  State,  54  Tex.  Gr.  B.  327,  114  &  W. 
628;  Thompson  v.  State,  66  Tex.  Cr.  B.  120, 
118  S.  W.  536.  A  great  many  other  cases  to 
the  same  effect  might  be  dted;  bnt  we  deem 
ft  unnecessary. 

£1]  Appellant's  bill  of  exceptions  No.  2 
shows  that  he  called  as  a  witness  one  Wil- 
liam Beldcer  and  asked  him  this  question: 
"State  whether  or  not  you  heard  Ernest  Rob- 
erts make  a  statement  to  Mr.  Woods,  with  ret- 
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erence  to  bow  he  and  Harvey  King  got  to 
the  depot  that  day,  and,  if  so,  what  was  his 
statement?"  The  state's  attorney,  objected 
to  this.  The  bill  th^  shows  he  would  have 
answered,  If  t>ennitted.  that  he  heard  said 
Roberts  make  a  statement  to  Mr.  Woods,  the 
county  attorney,  the  same  as  the  statement 
made  by  said  Roberts  while  testifying  as  a 
witness  in  this  cause.  The  court  sustained 
the  objection  and  excluded  the  testimony. 
In  allowing  the  bill,  the  court  states  that 
there  was  no  attempt  by  the  state  to  Im- 
peach the  witness  Bmest  Roberts.  That  be- 
ing the  case,  the  evidence  was  hearsay  and 
clearly  Inadmissible.  Besides,  the  bill  does 
not  disclose  enough,  In  any  event,  to  show 
that  the  eTldence  was  admissible  for  any 
purpo^. 

[6]  Appellant's  bill  No.  3,  leaving  off  the 
usual  heading  and  conclusion,  says:  "After 
the  state  and  defendant  had  rested,  the  court 
announced  to  the  attorneys  representing  the 
state  and  the  defendant  that  he  would  limit 
the  argument  to  two  hours  a  side ;  that 
when  the  court  made  said  announcement 
Adolph  Seldemann,  one  of  the  attorneys  rep- 
resenting the  defendant,  and  a  member  of 
the  firm  of  Seldemann  &  Short,  told  the 
court  that  he  did  not  consider  that  sufficient 
time,  and  asked  the  court  to  grant  them 
more  time  than  tliat.  That  the  court  an- 
swered that  he  considered  two  hours  suffi- 
cient time  on  each  side  to  argue  the  case. 
That  Adolph  Seldemann  then  and  there,  In 
open  court,  excepted  to  the  action  of  the 
court  In  limiting  the  defendant's  attorneys* 
argument  to  two  hours." 

Under  the  statute  and  the  uniform  con- 
struction thereof  by  this  court,  the  time  al- 
lowed by  the  judge  for  argument  will  not  be 
revised,  unless  injury  is  shown ;  and  the 
court  Is  given  great  discretion  In  such  mat- 
ters. This  bill  does  not  show  any  Injury  or 
abase  of  discretion  by  the  court  In  limiting 
the  ai^ument  to  two  hours;  nor  does  the  bill 
show  that  even  that  time  was  taken,  nor  in 
any  way  that  additional  time  was  necessary, 
or  In  any  way  demanded,  when  the  two 
hours  expired. 

There  being  no  reversible  error,  the  Judg- 
ment will  be  affirmed. 


STILES  V.  STATE. 

(GoDrt  of  Criminal  Appeals  of  Texas.  June  5, 
1912.) 

1.  Phtsiozans  ano  Subosons  ({  6*)— Pbao- 
TioiHa  Without  Osbtuioatb  —  inFOBUA- 

TION— RBQUISITBS. 

An  information,  alleging  that  accused  un- 
lawfully engaged  in  the  practice  of  medicine, 
(or  pay,  as  a  regular  practitioner,  without  a 
certmcate  from  uie  Board  of  Medical  Exam- 
iners, and  without  a  diploma  from  any  ac- 
credited medical  college,  charges  a  violation  of 
Pen.  Code  1911,  arts.  751-756,  ^rovidin^  for 
the  granting  of  hcenses  to  practice  medicine, 
and  pnnlsbmg  any  person  practicing  medicine 


in  violation  of  law,  and  does  not  charge  the 
offense  denounced  by  article  750,  prohibiting 
anj-  one  from  practicing  medicine  wno  has  not 
registered,  ia  the  county  in  which  he  resides, 
bis  authority  for  practicing,  and  is  not  bad  for 
failing  to  allege  the  county  of  the  residence  of 
accused,  and  that  she  bad  not  repstered  her 
certificate,  esaentiai  to  charge  an  offense  under 
article  750. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Gent  Dig.  H  6-11;  Dec.  Dig. 
f  6.*] 

2.  PHTSioiAns  Airn  SuBasoiTB  (S  6*)— Pbac- 

TICING    WXTHODT  LIOBRBBS— BVIOEKCB— IN- 

BTBUCTtONS. 

Where  the  information,  charging  the  prac- 
ticing of  medicine  by  accused  wiuoat  a  license, 
did  not  allege  a  specified  time  of  the  eommis- 
sion  of  the  offense,  but  embraced  the  whole  pe- 
riod on  and  prior  to  a  designated  date  within 
the  period  of  limitation,  and  the  evidence,  with* 
out  contradiction,  showed  that  accused  prac- 
ticed medicine  on  and  before  the  designated 
date,  a  charge,  authorizing  a  conviction  on  a 
transaction  occurring  prior  to  the  designated 
date,  was  not  prejudicial  to  accused,  on  the 
ground  that  each  day  of  practice  was  a  eep' 
arate  offense,  since  A  conviction  barred  any 
offenses  committed  In  the  county  within  the 
period  of  limitation  on  and  prior  to  the  desig- 
nated date. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {{  6-11;  Dec.  Dig. 
{  6.*] 

Appeal  from  County  Court,  Sabine  Coun- 
ty; T.  R.  Smith,  Judge. 

Mrs.  M.  E.  Stiles  was  convicted  of  unlaw- 
fully practicing  medicine  without  a  certif- 
icate, and  she  appeals.  Affirmed. 

Goodrich  ft  Lewis  and  J.  H.  McGown,  for 
appellant  O.  B.  Lane,  Asst  Attgr.  Gen.,  for 
the  State. 


PRENDERGAST,  J.  Appellant  was  Indict- 
ed and  convicted  for  unlawfully  practicing 
medicine  without  a  certificate  from  the  State 
Medical  Board,  or  a  diploma  from  some  ac- 
credited medical  college,  etc. 

The  chafing  part  of  the  information  Is  as 
follows:  "That  heretofore,  to  wit,  on  or 
at>out  the  Ist  day  of  September,  A.  D.  1911. 
in  the  county  of  Sabine  and  state  of  Texas, 
one  Mrs.  M.  E.  Stiles,  late  of  said  county  and 
state,  did  then  and  there,  and  thence  con- 
tinuously up  to  the  date  of  filing  of  the  com- 
plaint herein  upon  which  this  information  is 
based,  to  wit,  the  2d  day  of  September,  A.  D. 
1911,  unlawfully  engage  In  the  practice  of 
medicine  for  pay,  and  as  a  regular  practi- 
tioner of  medicine,  In  Its  various  branches 
and  departments,  and  as  such  practitioner 
did  prescribe  for  and  visit  patients  profes- 
sionally, to  wit,  did  prescribe  for  and  visit 
Irene  Duffield  aSd  divers  other  persons,  to 
the  person  who  made  the  affidavit  upon 
which  this  Information  is  based  and  to  the 
county  attorney  unknown,  without  first  hav- 
ing obtained  from  an  authorized  board  of 
medical  examiners  a  certificate  of  profession- 
al qualification,  and  without  having  a  diplo- 
ma from  some  accredited  medical  college 
chartered  by  the  Legislature  of  the  state. 
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or  hs  authority.  In  which  said  college  is  sit- 
aated." 

[11  By  the  act  of  1907,  p.  224,  the  Legisla- 
ture provided  for  a  State  Board  of  Medical 
Examiners,  and  required  every  person,  before 
practicing  medicine,  to  procure  from  it  a  cer- 
tificate authorizing  such  practice  or  a  diplo- 
ma from  some  accredited  medical  school.  By 
article  750,  P.  C,  which  was  section  4  of 
said  act,  it  was  made  unlawful  for  such  per- 
son to  practice  medicine  without  rcgisterlug 
a  certificate  or  license  with  the  district  clerk 
of  the  county  of  his  residence.  This  prose- 
cution was  not  had  under  that  article  of  the 
Code,  bet  was  under  articles  751  to  756,  In- 
clusiTe,  which  are,  respectively,  sections  5,  6, 
7,  10,  13,  and  14  of  said  act  of  1907.  These 
articles  are  so  lengthy  it  Is  unnecessary  to 
copy  them  in  this  opinion,  require  each  per- 
son, before  praeticiug,  to  get  a  license  or 
tiave  a  diploma.  By  the  last  article,  It  is 
provided  that  "any  person  practicing  medi- 
cine in  this  state  in  violation  of  the  provi- 
sions of  this  act  shall,  upon  conviction  there- 
of, be  fined  in  any  sum  not  less  than  $50  nor 
more  than  $500,  and  by  Imprisonment  In  the 
connty  Jail  for  a  term  not  exceeding  six 
months."  And  then  provides  that  each  day 
shall  constitute  a  separate  offense. 

Appellant,  by  her  brief,  contends  that  this 
prosecution  is  had  under  said  article  750,  P. 
C.  (section  4  at  the  act  of  1007),  and  there- 
under contends  that  it  was  necessary  for 
the  information  to  allege  the  coanty  of  her 
residence,  and  that  she  had  not  registered 
her  certificate  or  license  In  the  district  clerli's 
office  of  such  county  of  her  residence,  and 
cites,  as  showing  tiiat  the  information  in 
this  case  is  Insufficient  under  that  article, 
the  cases  of  Lockhart  v.  State,  58  Tex.  Cr. 
B.  80,  124  S.  W.  923.  Marshall  v.  State,  56 
Tex.  Cr.  R.  205,  119  S.  W.  310,  and  Person 
V.  State,  53  Tex.  Cr.  R.  334.  109  S.  W.  935. 
These  cases  do  hold,  as  coutended  for  by 
appellant,  that  the  said  allegations,  under  a 
prosecution  under  said  article  750,  are  es- 
sential, and,  when  not  alleged  In  the  indict- 
ment or  Information,  it  Is  fatally  defective; 
but  neither  of  said  cases  tiave  any  applica- 
tfqp  to  the  information  and  prosecution  in 
this  case,  which  Is,  as  stated  above,  under 
entirely  distinct  and  separate  articles,  and 
a  different  offense  from  that.  So  that  the 
court  did  not  err  in  not  sustaining  appel- 
lant's motion  In  arrest  of  Judgment  or  for 
new  trial  on  the  claimed  insufficiency  of  tbe 
information. 

We  will  give  a  brief  summary  of  the  evi- 
dence in  the  case.  The  appellant  did  not 
testify,  and  offered  no  proof.  All  the  evi- 
dence was  that  by  the  stat& 

J.  G.  Barker  testified  that  he  got  acquaint- 
ed with  tippellant  some  time  in  the  early  part 
of  the  summer'^  of  1911 ;  that  his  wife  was 
sick,  and.  after  having  tried  different  treat- 
ments, heard  of  appellant's  treatment  of  oth- 
ers and  decided  to  get  her  to  treat  his  wife; 
that  Blie  came  to  bli  boose  In  Sabine  county. 


stayed  there  the  better  part  of  two  or  three 
weeks,  treated  his  wife,  prepared  medicines 
for  her,  which  she  took;  and  that  he  himself 
also  took  medicine  that  she  prepared  for  hbu 
for  liver  complaint;  that  appellant  prepared 
her  own  medicine,  so  far  as  he  knew;  that 
she  gathered  roots  and  herbs  and  used  them 
in  the  pr^mratlon  of  her  remedies;  that  ap- 
pellant charged  him  for  treating  his  wife, 
and  he  paid  her  for  it 

Mrs.  Irene  Duffleld  testified  that  Mrs. 
Stiles  began  treating  her  for  a  cancer,  and 
prepared  treatment  for  it  and  gave  her  di- 
rections how  to  use  it;  ttiat  she  used  the 
treatmoit  from  the  time  the  treatment  first 
began,  and  was  still  using  It  at  the  time  of 
the  trial,  which  occurred  on  September  7, 
1911;  that  appellant  charged  her  $27.50  for 
tbe  treatment:  that  she  herself  did  not  pay 
this,  because  she  was  not  able  to  do  so,  but 
her  dai^hter  itald  It  to  appellant  for  her. 

Lola  Hawlan  testified  tliat  she  first  met 
appellant  on  or  about  September  l,  1911.  in 
Sabine  connty;  tliat  on  or  al>out  that  date 
she  bot«ht  trom  ber,  at  Walker's  Hotel 
at  Broolceland,  an  assortment  of.  medicines, 
which  were  remedies  for  diffo^t  ailments 
ttiat  die  was  Buffering  from,  and  paid  appel- 
lant H  therefor.  Appelant  gare  her  writ- 
ten directions  how  to  take  the  medicines. 

Jack  Walker  testified  that  he  was  conduct- 
ing a  boarding  boose,  knew  appellant,  and 
that  she  came  to  bis  boarding  boose  In 
Brookeland  on  Angost  30, 1011.  and  remained 
there  three  da^n.  Dnrlng  said  time  she  got 
him  to  distribote  a  lot  of  circulars  for  ber, 
and  to  tell  the  people  generally,  where  con- 
venient for  bim  to  do  so,  that  die  was  at  his 
house  and  would  treat  various  diseases,  nam- 
ing a  number  of  them ;  tbat  be  did  mention 
this  to  several  parties,  hot  did  not  remember 
to  whom,  and  he  distributed  a  lot  of  ber  dr- 
culars  for  her  daring  tbose  days. 

The  circolar  be  dlstrlboted  at  appellant's 
Instance  was  then  Identlfled  by  the  witness 
and  introduced  in  evidence,  and  Is  as  fol- 
lows: "Mrs.  Dr.  M.  E.  Stiles  treats  all  kind 
of  chronic  diseases,  is  now  at  Walker  Hotel, 
Brookeland,  Texas.  I  treat  rheumatism,  neu- 
ralgia, cancers,  dropsy,  piles,  scrofula,  ca- 
tarrh, liver  affections,  female  complaints.  In- 
digestion, eczema,  bladder  and  kidney  trou- 
bles, dygpepsla.  tetter,  asthma,  nervous  debili- 
ty, St.  Vitas  dance,  biillonaness,  vertigo,  wp\- 
nal  affections,  constipation,  paralysis,  lung 
troubles,  if  not  In  the  last  stage,  old  sore 
icgs,  ulcerated  and  granulated  sore  eyes,  ul- 
cerated old  sore  legs,  epileptic  fits  (If  not 
caused  from  deformities  or  malformution  of 
the  skull  or  self-abuse)  chronic  diarrhea,  and 
all  kinds  of  chronic  diseases.  I  treat  wilb 
nature's  remedies  only,  herbs,  roots,  bark 
and  flowers.  I  muke  my  own  medicines  and 
am  sole  agent  for  the  same.  Have  good  tca- 
timonials  to  cases  I  have  cored.  Any  one 
wishing  to  consult  me  can  call  at  the  hotel. 
Mrs,  M.  E.  Stiles.  Here  for  tbe  next  4  days 
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or  untn  next  Sunday,  Sept  8rd,  at  noon,  T 
will  leave  for  Jasper,  Texas." 

The  witness  Walker,  continuing,  testified 
that  on  September  1st  or  2d  he  saw  Lula 
Hawlan  at  bis  boarding  house,  and  that  she 
Inquired  for  appellant  and  was  shown  ap- 
pellant's room.  Shortly  afterwards,  he  saw 
Lula  Hawlan  come  out  of  appellant's  room, 
carrying  a  small  package.  He  did  not  know 
what  the  package  contained,  or  whether  she 
got  It  from  appellant,  or  paid  her  therefor. 

The  state  then  offered  to  prove  by  the 
records  of  the  district  clerk's  office  of  Sabine 
county.  Tex.,  that  the  appellant  had  no  cre- 
dentials, certificate,  diploma,  or  other  au- 
thority to  practice  medicine  In  said  county, 
registered  In  the  records  of  said  clerk's  of- 
fice. Thereupon  appellant  "admitted  that  she 
had  not  registered  nor  filed  In  said  district 
clerk's  office  any  certificate,  diploma,  or  any- 
thing else,  showing  her  authority  to  practice 
medicine  in  Sabine  county,  Texas." 

[2]  From  this  testimony!  which  Is  nncon- 
troverted,  it  clearly  and  without  doubt  ap- 
pears that  the  appellant  practiced  medicine 
In  said  Sabine  county,  Tex.,  on  and  before 
September  1,  1911,  and  that  she  so  adver- 
tised herself  and  received  pay  for  her  prac- 
tice and  for  medicine  that  she  sold  for  the 
treatment  of  diseases. 

Appellant  complains  of  the  charge  of  the 
court,  in  that  it  authorized  a  conviction  of 
the  appellant  upon  transactions  occurring 
prior  to  September  1,  1911,  claiming  that,  as 
each  day  of  practice  was  a  separate  offense, 
and  the  state  having  carved  the  1st  and  2d 
days  of  September  as  the  days  on  which  the 
offense  was  alleged,  such  charge  was  reversi- 
ble error.  An  inspection  of  the  Information, 
above  Quoted,  shows  that  the  state  did  not 
carve  either  or  both  of  those  days  to  charge 
the  conuuisslon  of  the  offense,  but.  Instead, 
by  Its  terms  it  excluded  the  2d  day  of  Sep- 
tember, 1911,  and  charged  that  the  offense 
was  committed  "on  or  about  the  1st  day  of 
September,  1911."  It  is  true  the  state  could 
have  carved,  as  each  day  was  a  separate  of- 
fense; and,  If  the  allegations  in  the  infor- 
mation had  charged  the  offense  was  commit- 
ted on  that  particular  date,  and  no  other, 
then  the  proof  and  charge  should  have  been 
so  limited;  but,  in  this  case,  Instead  of  carv- 
ing for  said  date  of  September  1, 1911,  or  any 
other  specific  time,  embraced  the  whole  of 
the  period  on  and  prior  to  September  1, 1911, 
to  within  the  period  of  limitation.  All  this, 
of  course,  was  to  the  appellant's  advantage, 
and  not  her  disadvantage;  and,  if  convicted, 
as  she  was  tn  this  case,  and  the  proof  em- 
bracing a  period  of  from  the  early  summer  of 
1911  up  to  and  including  September  1,  1911, 
this  conviction  would  be  a  bar  to  any  and 
all  other  offenses  In  said  county  for  any  time 
within  such  period.  Novy  v.  State,  138  S.  W. 
140;  Fleming  v.  State,  28  Tex.  App.  234,  12 
S.  W.  605 ;  Huffman  t.  State,  23  Tex.  App. 
491.  6  S.  W.  184. 


What  we  have  said  above  disposes  of  all 
of  the  questions  raised  by  appellant,  and  it 
is  unnecessary  to  take  np  each  separately  and 
further  discuss  them. 

The  Judgment  la  affirmed. 


JOHNSON  T  STATE. 
(Conrt  €A  Criminal  Appeals  of  Texai  ISaj 

29.  1912.) 

1.  HouiciDE  ({  169* )— Evidence  —  Knowz^ 

XnOB  or  DBCBASBD'a  PUBPOSB. 

Evidence  u  to  the  porpoae  of  deceased  in 

Eoing  to  defendant's  house  or  premises,  not 
□own  to  defendant,  was  loadmiBBible. 
[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  8S  S41-S60;  Dec  Dig.  i  lti9.'] 

2.  HomciDE  ({  338*) — Appeal— Haruless 
Ebbob  —  Aduission  or  Evidence— Dbpb»d- 
ANT's  Knowledok  or  Dbceasbd'8  Pubposb. 

In  a  prosecution  for  murder,  where  man- 
slaughter and  self-defense  were  issues,  and 
where  it  appeared  that  on  a  prior  occasion  de- 
ceased had  gone  to  defendant's  bouse  to  col- 
lect a  bill,  that  trouble  arose  between  them, 
that  deceased  was  ordered  not  to  return  and 
left,  making  serious  threats  against  defendant, 
and  that  defendant  did  not  know  for  what  pur- 
pose deceased  came  to  bis  premises  at  the  time 
of  the  homicide,  the  admission  of  evidence 
that  deceased  had  gone  to  defendant's  prem- 
ises to  collect  a  bill,  after  such  statement  in  a 
dying  declaration  had  been  withdrawn,  was 
reversible  error. 

[Ed.  Note. — For  other  eases,  see  HomieidSb 
CenL  Dig.  H  709-713;  Dec  Dig.  |  338.*] 

3.  Homicide  ({  190*)  —  ADUisaiON  or  Evi- 
dence —  Threats  —  Subbequekt  Decl&ka- 
TioN  or  Pacific  Intest. 

Where  the  deceased  has  made  threats 
againat  the  accnaed,  his  subsequeot  declara- 
tions of  pacific  intent,  not  communicated  to 
the  accused,  are  not  amais^ble. 

[Ed.  Note.— For  other  cases,  see  Homldde. 
Cent  Dig.  St  39&-413:  Dec  Dig.  |  190.*] 

4.  Witnesses  (8  54*) —Coicpbtenct  — Hub- 
band  AND  Wife. 

The  evidence  of  a  wife  cannot  be  used 
against  her  hasband,  unless  the  offense  la  that 
fa  personal  vIoIeniM  against  the  wfe. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  14^146,  162;  Dec  Dig.  {  64.*] 

5.  Witnesses  (I  76*)— Competsnct  or  Wife 
AS  Witness— Objection,  ■ 

A  wife  cannot  be  used  as  a  witness  against 
her  husband,  even  though  no  objection  Is  urged 
at  the  time.  * 

[Ed.  Note.— For  other  cases,  see  Wtne8ae% 
Cent  Dig.  IS  190-192;  Dec  Dig.  S  70.*] 

6.  Witnesses  (J  54*) —Impeachment— CoK- 

PETENCT  OF  IMPBACHINO  TESTIMONY. 

TeatimoDy  of  defendant's  wife,  given  be- 
fore the  grand  jury  under  process  ana  without 
defendanrs  knowledge,  not  competent  againat 
defendant  as  original  testimony,  cannot  be  used 
against  him  indirectly  as  testimony  tending  to 
impeach  the  wife  by  a  contradiction  between 
her  testimony  before  the  grand  jory  and  at 
the  triaL 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S§  142-140,  152 ;  Dec  Dig.  {  54.*1 

7.  Criminal  Ij,w  (J  719*)  — Tbial  — Abou- 

,    UENT  OF  PBOSECUTINO  ATTOBNET. 

In  a  prosecution  for  mnrder,  where  a 
statement  in  a  dying  declaration,  that  deceased 
bad  gone  to  defendant's  house  or  premises  to 
collect  a  bill  was  excluded,  the  county  attor- 
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sey*8  statement  to  the  Jary:  "He  shot  an  ud- 
irmed  man;  shot  him  in  the  hack,  because  he 
mat  there  to  collect  a  hill.  'He  ordered  me 
oat,  and  belore  I  got  ont  he  abot  me — ' "  was 
iCTenible  error. 

[Ed.  Note. — For  other  caBei,  see  Criminal 
Liw,  Cent  Dig.  |  1668:  Dec.  Dig.  |  719.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Barry  Hliler,  Jndge. 

J.  W.  Johnson  was  convicted  of  murder  in 
tlie  second  degree,  and  he  appeals.  -  Barersed 
and  retuanded. 

Brooka  &  Worsbam,  of  Dallas,  for  appel- 
lant  0.  EL  Lane,  Aast.  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree;  bis  pun- 
ishment being  assessed  at  51  years  in  the 
penitentiary.  This  is  the  second  appeal. 
The  first  may  be  found  In  138  S.  W.  1021. 

The  dying  declaration  of  the  deceased, 
over  apiiellant's  objections,  was  permitted  to 
go  to  the  Jnry.  It  reads  as  follows,  and  was 
Introduced  through  the  witness  Watson,  the 
physician  who  attended  the  deceased,  Mc- 
Gntr^.  after  he  was  shot:  "Deceased  said: 
1  went  up  to  that  man's  place.  I  do  not 
call  any  names;  but  I  went  up  there  to  col- 
lect a  bill.  He  saw  me  and  told  me  to  get 
out  of  bis  phiee.  I  told  him,  "All  right,"  to 
give  me  time,  and  I  would  get  out.  He 
mn  for  his  gun  as  I  went  out  at  the  door. 
He  shot  me  in  the  side.'  And  be  says,  'If 
yoQ  will  look  in  the  screen  door,'  pointing 
his  finger  at  me,  he  says,  'you  will  see  the 
bole.'  Thai  deceased  said:  'I  ran  up  the 
street.  He  abot  me  in  the  back,  and  that 
is  what  Is  klUlng  me.'  Deceased  further 
states  tbat  *appeUant  ^ot  me  for  nothing.'  " 
Uany  objections  were  urged  to  this  testi- 
mony, whldi  were  overmled,  and  It  went  be- 
fdre  the  jnry.  After  this  testimony  was  ad- 
mitted, the  court  took  a  recess  for  soon; 
and,  after  the  witness  Dr.  Watson  bad  been 
retired  and  the  court  reassembled,  tbe  court 
tautmcted  tbe  jnry  verbally,  as  follows: 
"Gmtlenien  of  tbe  jnry,  this  morning  the 
witness  on  the  stand  testified  to  what  pur- 
ported to  be  a  dying  dedaratton  on  tbe  part 
of  Leri  McGuffey.  in  bis  testimony  there 
occurred  tbls  sentence,  *I  went  out  ttuxe  to 
collect  a  bilL'  That  much  of  that  teetlmcmy 
Is  8tri<Aen  out  Ton  will  not  consider  It  for 
any  purpose  whatever.  The  rest  of  tbe  testl- 
mmy  stays  In."  It  Is  cin^teuded  In  the  bill, 
and  so  asserted,  that  this  effort  of  the  court 
to  withdraw  tbe  testimony  but  intenslfled 
the  errc«;  and  that  tb»  testimony  was  of 
sndi  character  tbat  it  could  not  be  with- 
drawn, and  that  it  ms  highly  prejudldal  to 
appellant'a  1^1  rights,  and  especially  in 
regard  to  Ids  right  of  self-defense  and  ap- 
parent dajiger.  It  is  fnrtbo-  contended  tbat 
the  nror  could  not  be  cared  by  tbe  with- 
drawal of  it  by  the  court,  nor  by  a  casual 
statement  by  the  court  to  the  jury  to  dis- 


regard It  The  above  Is  shown  by  bill  of 
exceptions  No.  2. 

By  bill  No,  8  it  is  shown  that  the  witness 
Smith  was  permitted  to  testify  at  some  length, 
among  other  things,  that  he  had  dealings 
with  appellant,  and  that  appellant  had  bought 
two  bills  of  furniture  from  him,  one  some- 
thing like  a  year  prior  to  this  trouble,  which 
he  had  paid  for;  and  tbe  second  bill  had 
been  running  several  months.  The  prosecu- 
tion was  then  permitted  to  ask  the  witness 
as  follows:  "Q.  That  bill  of  goods  necessitat- 
ed somebody  collecting  for  It,  did  It?  A. 
Yes,  sir.  Q.  Tbat  was  the  contract  tbat  you 
had,  was  it  not?  A.  Either  him  to  bring  it 
In,  or  us  to  send  a  collector;  yes,  sir.  Q. 
Now,  did  you  detail  Mr,  McGuffey  to  do 
that  collecting?  A.  I  hired  Mr,  McGufFey 
to  do  our  collecting;  yes,  sir.  Q.  Was  that 
one  of  his  duties?  A.  Yes,  sir.  Q.  To  col- 
lect from  this  defendant?  A.  Yes,  sir.  Q. 
Now,  two  or  three  weeks,  or  four  weeks,  be- 
fore the  killing,  had  Mr.  McGuffey  reported 
to  you  that  there  bad  been  some  trouble 
over  the  blU?  (Objected  to  as  leading  and 
sustained.)  Q.  Did  Mr.  McGuffey,  In  his  life- 
time, ever  make  any  statement  to  you  with 
reference  to  collecting  from  this  defendant? 
(Objected  to  and  sustained.)  Q.  Do  yon 
know  that  Mr.  McGuffey  went  to  Mr.  John- 
son's restaurant  before  be  was  killed?  A. 
Yes,  sir."  The  bill  further  recites  that  tiie 
defendant's  evidence  showed  that  defendant 
did  not  know  for  what  purpose  ttie  deceased 
came  to  bis  restanrant  on  the  morning  of 
the  killing.  Various  objections  are  urged  to 
tbe  introduction  of  this  testimony.  Among 
others,  that  it  was  Irrelevant,  Immatefrial  to 
any  tenue  In  the  case,  and  tbat  for  whatever 
purpose  the  deceased  had  been  sent  or  came 
to  defimdaut's  place  of  business  was  un- 
known to  the  defendant,  and  tended  to  Im- 
pair his  right  of  self-defense  in  acting  on 
real  or  apparent  danger,  and  reauested  tbe 
court  to  disregard  this  evidence.  These  ob- 
jections were  overruled,  and  the  evidence 
remained  before  tbe  Jury.  These  two  bills, 
considered  togetlier,  necessitate  a  reversal  of 
this  judgment  It  is  shown  by  Smith  tbat 
the  ^ceased,  McGuffey,  went  tliere  as  the 
agent  of  Smith  to  collect  for  Smith  for  cer- 
tain furniture  sold  to  appelant 

[1,2]  The  bills  farther  recite  that  appel- 
lant was  igntnant  of  tbe  purpose  for  which 
deceased  came.  Under  all  the  authorities, 
this  testimony  is  inadnlssiUe.  The  court 
recognised  this  in  regard  to  tbe  dying  dec- 
larations, and  withdrew  tbat  particular  part 
of  the  dying  declaration  from  the  considera- 
tion of  the  jnry,  aa  indicated  by  hill  No.  2, 
In  an  oral  Instmetion  to  that  body.  Bnt  the 
witness  Smith  shows  that  the  deceased  was 
collecting  for  him,  end  went  to  appellant's 
house  for  that  purpose.  It  is  a  difficult  prop- 
osition BOmetimeB  for  tbe  courts  to  decide 
whethOT  the  withdrawal  of  illegal  testi- 
mony cures  the  error.    The  evidence  in  re- 
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gard  to  the  deceased  going  to  the  residence 
of  Johnson  was  one  of  the  crucial  points 
in  the  case,  perhaps  the  most  crucial.  This 
bore  directly  upon  two  issues  in  the  case — 
manslaughter  and  self-defense.  The  testi- 
mony for  the  defense  la  to  the  effect  that  on 
a  prior  occasion  the  deceased  went  to  ap- 
l>elIant'B  house  to  collect  money  on  the  un- 
paid bill  due  Smith.  Trouble  bad  arisen  be- 
tween deceased  and  the  appellant  in  re- 
gard to  the  matter,  and  the  deceased  was 
ordered  not  to  return  to  a^wHant's  house. 
Deceased  left  at  the  time,  making  serious 
threats  against  appellant.  On  the  occasion 
of  this  tragedy,  the  evidence  for  the  appel- 
lant shows  tliat  be  did  not  know,  and  the 
bin  of  esceptlons  recites  that  he  did  not 
know,  why  the  deceased  was  in  his  house. 
Appellant's  testimony  further  shows  that 
vrhea  .he  flrst  observed  deceased  he  was 
standing  by  the  bedside  of  his  wife,  who  was 
asleep  or  lying  down  In  her  bedroom.  ^Elils 
was  the  banning  of  the  difficulty  which  led 
to  the  shooting.  Under  this  condition  of 
things,  the  nndlscoTered  or  undisclosed  rea- 
son of  .deceased's  visiting  the  house  of  ap- 
pellant Vas  illegitimate  testimony,  and  hurt- 
ful and  injurious.  Taking  these  two  bills 
together,  this  injury  is  of  such  a  nature  as 
requires  a  reversal  of  this  judgment.  Under 
all  the  authorities,  this  testimony  was  clear- 
ly inadmissible,  and  a  stroke  at  the  very  key- 
note of  appellant's  legal  rights  in  the  case. 
See  Brumley  v.  State,  21  Tex.  App.  238,  17 
S.  W.  140,  57  Am.  Rep.  612;  Johnson  v. 
State,  22  Tex.  App.  206,  2  S.  W.  609;  Pratt 
V.  State.  53  Tex.  Cr.  R.  289,  10&  S.  W.  138; 
Clark  V.  State,  56  Ter.  Cr.  R.  298.  120  S. 
W.  179;  Gant  v.  State,  55  Tei.  Cr.  A.  291, 
116  S.  W.  801;  Gray  v.  State,  47  Tex.  Cr.  R. 
377,  83  S.  W.  700;  Burnett  v.  State,  46  Tex. 
Cr.  R.  1J9,  79  S.  W.  550;  Clay  v.  State,  44 
Tex.  Cr.  R.  137,  69  S.  W.  413;  Adams  v. 
State,  44  Tex.  Cr.  R.  67,  68  S.  W.  270;  Ball 
V.  State,  29  Tex.  App.  125,  14  S.  W.  1012; 
Darnell  v.  State,  58  Tex.  Cr.  R.  585,  126  S. 
W.  1122. 

[31  The  doctrine  has  been  clearly  announc- 
ed In  an  unbroken  line  of  decisions  in  this 
state  that,  where  the  deceased  has  made 
thi-eats  against  the  accused,  his  subsequent 
declarations  of  pacific  intent,  not  communi- 
cated to  the  accused,  are  not  admissible. 
Johnson  v.  State.  22  Tex.  App.  224,  2  S.  W. 
009;  Adams  T.  State,  44  Tex.  Gr.  R.  06,  68 
S.  W.  270;  Adams  T.  State.  64  8.  W.  lOBfi; 
Wooley  T.  State,  64  S.  W.  1054;  Woodard  v. 
State,  51  S.  W.  1122;  Stanton  v.  State^  42 
Tex.  Cr.  R.  271.  59  S.  W.  271;  Ball  v.  State. 
29  Tex.  App.  126.  14  S.  W.  1012;  Gant  v. 
State,  55  Tex.  Cr.  R.  291,  116  S.  "W.  801; 
Burnett  t.  State,  46  Tex.  Or.  R.  119,  79  S. 
W.  600;  Young  r.  State,  41  Tex.  Cr.  B.  445, 
65  S.  W.  831;  Pratt  v.  State,  BS  Tex.  Cr.  R. 
289^  109  S.  W.  138;  Nelson  v.  State,  58  S. 
W.  108;  Wall  T.  State,  62  S.  W.  1062.  We 
think,  without  citing  further  authorltieB, 


these  are  sufficient  to  show  the  thorougbly 
established  rule  In  Texas. 

[4-6]  Another  bill,  rather  voluminous, 
shows  that  the  wife  testified  for  the  huii- 
band.  On  her  cross-examination,  the  atate 
was  permitted  to  lay  a  predicate  to  impeach 
her  as  (o  her  testimony  given  before  the 
grand  Jury,  which  testimony  Is  claimed  to 
be  contradictory  of  the  testimony  she  gave 
before  the  Jury.  Objections  were  ui^ed  both 
to  the  predicate  and  the  subsequently  Intro- 
duced evidence  given  before  the  jury.  The 
bUl  recites  and  shows  that  while  her  hus- 
band was  in  jail  she  was  subpoenaed  and 
carried  before  the  grand  jury  as  a  witness, 
and  gave  testimony  which  the  state  thought 
to  be  contradictory  before  the  petit  Jury. 
Upon  her  examination  ta  regard  to  the  pred- 
icate, she  stated  she  did  not  recollect  Mr- 
tain  references  to  the  testimony  before  the 
grand  Jury,  not  q>eclfically  denying  anything. 
Many  objections  are  ai%ed  to  this  testtmony 
which,  we  think,  were  well  taken.  The  wife 
cannot  be  used  as  a  witness  against  her  bns- 
band.  She  was  canied  before  the  grand 
Jnry,  as  the  bill  retdtes,  under  process  and 
there  testified,  and  tlie  evldoice  was  used  on 
the  final  trial  against  her  husband  under 
the  guise  of  impeachment  Tliat  this  testi- 
mony could  not  have  been  used  against  the 
appellant  as  original  testimony  la  not  to  be 
questioned ;  yet  It  Is  indirectly  used  against 
blm  as  Impeachli^  testimony  of  the  wife. 
The  evidence  of  tiie  wife  cannot  be  need 
against  the  husband,  except  in  cases  where 
the  offense  is  by  the  husband  against  the 
wife,  which  means  personal  violence  against 
the  vrlfe.  And  she  cannot  be  used  as  a  wit- 
ness against  her  husband,  evei  though  objec- 
tion is  not  urged  at  the  time.  This  is  not  an 
open  question  in  Texas.  Brock  State,  44 
Tex.  Or.  R.  335,  71  S.  W.  20,  60  L.  R.  A. 
465,  100  Am.  St  Rep.  859:  Davis  v.  State. 
45  Tex.  Cr.  B.  206.  77  8.  W.  451 :  Moore  v. 
State.  46  T«c.  Cr.  R.  237,  75  S.  W.  07 
L.  B.  A.  490,  108  Am.  St  Rep.  952,  2  Ann. 
Cas.  878;  Bay  v.  State,  43  Tex.  Cr.  R.  236, 
64  S.  W.  1057;  Splvey  v.  Sta^,  4S  Tex.  Cr. 
R.  496,  77  S.  W.  444;  Hobbs  V.  State.  53 
Tex.  Gr.  B.  71,  112  S.  W.  308;  Stewart  v. 
State,  62  Tex.  Or.  R.  273.  106  8.  W.  685; 
Yeiral  v.  Btate^  56  Tex.  Cr.  B.  267, 110  S.  W. 
848;  Woodall  t.  State,  68  Tex.  Gr.  B.  613. 
126  8.  W.  681.  The  case  of  Woodall,  supra. 
Is  directly  in  potat  where  ttie  testimony  of 
the  wife  was  need  a^inst  the  defendant, 
when  that  testimony  had  been  delivered 
before  the  grand  Jury.  Hie  Inteodnctlon  of 
this  evidence  for  any  purpose  waa  Inadmissi- 
ble and  injuriously  so,  and  is  not  authorised. 
She  was  before  the  grand  jur7  without  the 
knowledge  or  consent  of  appellant ;  be  being 
in  jail  at  the  time. 

[7]  Another  bill  recites  that  the  county  at- 
torney, In  bis  aivument,  made  the  fbllowing 
statement  to  the  Jury:  *'He  shot  an  unarmed 
man ;  shot  him  In  the  back,  because  be  went 
there  to  collect  a  bUL   'He  ordored  me  out 
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and  before  I  got  out  he  shot  me.* "  To  these 
lemarks  objectlone  were  nrged  by  the  de- 
fendant. The  testimony  with  regard  to  this 
in  the  dying  declaration  was  excluded  by 
tlie  eourt.  Indirectly,  If  not  directly,  through 
the  witness  Smith,  the  matter  was  placed 
before  the  jury  In  r^rd  to  his  being  the 
bill  collector,  and  sedilug  to  collect  from 
the  def«idant.  This  statement  or  argument, 
If  deemed  an  argument,  by  the  prosecut- 
ing officer  was  unwarranted  and  on  a  cru- 
cial point  in  the  case  which  had  been  ex- 
cluded by  the  court  in  part  at  least,  and 
directly  so,  so  far  as  the  dying  declaration 
was  concerned,  and  it  was  used  illegitimately 
I7  the  county  attorney  as  an  argument ;  and 
It  was  upon  a  most  crucial- point  In  the  case, 
and  vras  therefore  not  permissible.  If  the 
prosecuting  officers  will  continue  to  violate 
the  rules  of  argument  and  make  statements 
of  fact  before  a  Jury  which  are  not  per- 
missible, or  which  hare  been  excluded  by 
the  court,  then  they  force  upon  this  court 
the  duty  of  reversing  cases.  They  under- 
stand, or  ought  to  understand,  that  when 
they  transgress  the  rules  far  enough  In  the 
line  of  unwarranted  argument  to  use  mat- 
ters before  a  Jury  to  press  a  conviction, 
when  such  things  are  unwarranted  by  law 
and  have  been  excluded  by  the  court,  they 
assume  the  responsibility  of  forcing  this 
court  to  reverse  Judgments.  The  accused 
in  Texas  is  entitled  to  a  fhir  trial  on  legiti- 
mate testimony. 

There  Is  another  bill  of  acepttons  taken 
to  the  a^niment  of  the  county  attorney  which 
we  would  feel  called  upon  to  hold  erroneous; 
but  we  do  not  pursue  that  subject  further, 
trusting  that,  upon  another  trial  of  this 
rase,  these  matters  may  not  occur. 

Tlie  judgment  Is  reversed,  and  the  cause 
is  remanded. 

PBENDERGAST.  J.,  not  sitting. 


CESLESTB  STATE  BANE     PUCKETT  et  al. 

(Court  of  Civil  Appeals  of  Texas.  DaDas. 
May  26, 1912.) 

r.  "Lnms  (I  3*)— ConnACT— NonoE  to  Thibd 
Pabties. 

Where  money  ia  fumisbed  by  a  bank  to 
pay  for  cotton  bougbt  by  a  cotton  buyer  under 
an  agreement  that  the  cotton,  when  purchaaed, 
shall  be  delivered  to  the  public  weigher  or  to 
a  local  ginner  and  a  ticket  issued  to  the  seller 
therefor,  and  the  ticket  ia  cashed  by  the  bank 
and  held  as  a  representative  of  the  cotton  it- 
self nntn  the  cotton  ia  ready  for  ahipment, 
and  then,  when  a  bill  of  lading  ia  iaaued  by  a 
carrier,  the  same  to  be  delivered  to  the  bank 
to  be  attached  to  the  draft  drawn  by  the  buyer 
for  the  price,  and  exchanged  for  ticketa  corer- 
ing  the  shipment,  the  bank  has  a  lien  on  the 
cotton  good  aa  between  the  parties  and  per- 
Hons  having  notice  whether  the  tickets  issued 
are  technically  warehouse  receipts  or  not. 

[Kd.  Note. — For  other  cases,  see  liens,  Cent. 
Dig.  {  24;  Dec.  Dig.  }  8.*] 


2.  IJKNB  (5  16*)— Waivkb. 

The  bank  did  not  waive  its  lien  as  against 
the  cotton  buyer  and  persona  having  notice 
thereof  by  permitting  the  buyer  to  sell  the  cot* 
ton,  since,  under  tlie  contract  between  the  bank 
and  himself,  lie  was  allowed  to  do  so  provided 
he  procured  bills  of  lading  therefor  to  deliver 
to  toe  bank  as  substitutes  for  the  tickets  held 
by  the  liank  for  cotton  sold,  such  bein^  the 
customary  war  of  handling  cotton,  of  which  a 
third  person  claiming  cotton  had  notice. 

[Ed.  Note.— For  other  cases,  see  Uen8,CenL 
Dig.  IS  8-16;  Dec  Dig.  i  16.*] 

Appeal  from  District  Conrt,  Hnnt  Coun- 
ty; T.  D.  Montrose,  Judge. 

Action  by  the  Celeste  State  Banic  against 
H.  D.  PuctEett  and  others.  From  a  Judg- 
ment granting  Insutident  relief,  plalntilF  ap- 
peals.  Reversed  and  remanded. 

Looney,  Clark  &  Leddy,  of  Greenville,  for 
atipellant  Crosby,  Hamilton  &  Harrell,  of 
Greenville,  for  appellee. 

RAINET,  O.  J.  Appellant,  the  C^este 
State  Bank,  brought  this  suit  against  H.  D. 
Puckett,  W.  C.  Mortimer  &  Co.,  the  First 
National  Bank  of  Celeste,  and  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Tex- 
as, seeking  to  recover  from  said  Puckett  and 
Mortimer  &  Co.  a  balance  due  on  an  account 
for  money  advanced  by  appellant  to  [ny  for 
cotton,  against  which  it  claims  a  lien  and 
pledge,  and  seeking  to  hold  said  First  Na- 
tional Bank  and  the  railway  company  liable 
for  the  value  of  19  bales  of  such  cotton 
which  It  is  alleged  they  assisted  said  Puck- 
ett to  convot,  ttiereliy  depriving  appellant 
of  Its  lien  .thereon. 

Appellee  Puclcett  answered,  alleging  vari- 
ous errors  and  Irregularities  In  his  account, 
denying  that  he  owed  appellant  anything, 
and  pleading  over  against  It  for  1189.54. 
Mortimer  &  Go.  filed  a  general  denial.  The 
Missouri,  Kansas  &  Texas  Railway  Compa- 
ny of  Texas  answered  by  general  denial  and 
specially  answered  that  it  bad  no  notice  of 
appellant's  lien,  and  that  it  bandied  the 
cotton  In  question  in  the  usual  and  ordinary 
way.  The  appellee  First  National  Bank  of 
Celeste  answered  by  general  denial  and  spe- 
cially allied  that  it  did  not  assist  In  con- 
verting the  19  bales  of  cotton,  and  that  it 
bad  no  notice  of  appellant's  lien.  It  further 
alleged  that,  if  appellant  had  any  lien,  the 
same  had  been  lost  by  permitting  PucAcett 
to  have  charge  and  control  of  the  cotton, 
and  that  appellant  Is  estopped  to  claim  such 
lien.  It  also  pleaded  that  the  ticket  taken 
up  by  aKKllant  for  the  19  bales  In  question 
bad  been  surrendered  to  Pudcett  in  ex- 
change for  his  che^  on  the  bank,  and  that 
appellant's  Hen  ttiereon  waM  thereby  surren- 
dered and  lost.  Appellant  filed  sni^lemen- 
tal  petitions,  answering  the  matters  alleged 
by  Puckett  and  the  First  National  Bank. 
The  trial  resulted  in  a  verdict  and  Judgment 
for  appellant  against  appellee  Puckett  for 
$1,444.07,  and  In  favor  of  the  other  def^d- 
ants;  the  court  charging  the  Jury  to  find  a 
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Terdlct  for  each  of  them.  The  app^  la 
taken  alone  from  the  judgmrat  in  favor  of 
the  FlTBt  National  Bank. 

[1]  Appellant  complalna  of  the  action  of 
the  court  in  directing  a  verdict  for  the  First 
National  Bank,  and  sabmlts  that  "where 
money  is  furnished  by  a  bank  to  pay  for 
cotton  purchased  by  a  cotton  buyer,  under 
an  agreement  that  the  cotton,  when  pur- 
chased, shall  be  delivered  to  the  public 
weigher  or  to  a  local  glnner,  and  a  ticket 
Issued  to  the  seller  therefor,  and  such  tick- 
et Is  cashed  by  the  bank  and  held  as  a  rep- 
resentative of  the  cotton  Itself  until  such 
cotton  is  ready  for  shipment,  and  then  when 
a  bill  of  lading  therefor  is  issued  by  a  rail- 
way company,  the  same  shall  be  delivered 
to  the  bank  to  be  attached  to  a  draft  drawn 
by  the  buyer  for  the  purchase  price  and  ex- 
changed for  tickets  covering  such  shipment, 
the  bank  has  a  lien  on  such  cotton,  good  as 
between  the  parties  and  persons  having  no- 
tice, and  this  Is  true  regardless  of  whether 
the  tickets  Issued  are  technically  warehouse 
receipts  or  not"  This  Is  a  correct  proposi- 
tion of  law.  There  was  evidence  tending  to 
show  that  the  appellant  advanced  money  to 
pay  for  the  cotton  under  such  circumstanc- 
es ae  contended  for  In  the  foregoing  propo- 
sition, which,  U  true,  created  a  Hen  on  the 
cotton  as  between  appellant  and  Puckett 
and  parties  having  notice  thereof.  Bank  v. 
Bank,  41  Tex.  Civ.  App.  535.  93  S.  W.  209: 
Portor  V.  Sbotwell,  105  Mo.  App.  177,  79 
S.  W.  728;  Bank  v.  RaUway  Co.,  97  Tex. 
201,  77  S.  W.  410;  Edwards  v.  Mayes,  136 
S.  W.  610;  Gardner  v.  Bank,  54  Tex.  Civ. 
App.  572,  118  S.  W.  1146. 

[2]  It  Is  contended  by  appellee  that  ap- 
pellant waived  Its  lien  by  permitting  Puck- 
ett to  sell  the  cotton  and  cotton  seed.  Un- 
der the  contract  between  the  appellant  and 
Puckett,  he  was  allowed  to  do  this,  provided 
he  procured  bills  of  lading  therefor  to  deliv- 
er same  to  appellant  as  substitutes  for  the 
tickets  held  by  appellant  for  cotton  sold. 
This  was  the  usual  and  customary  way  of 
handling  the  cotton  crop  by  dealers  at  Celeste, 
of  which  appellee  bad  notice,  at  least  there 
was  such  an  issue  on  this  point  u  required 
its  submission  to  the  Jury. 

Appellee  Insists  that  appellant  failed  to 
produce  glnner's  tickets  for  the  19  bales  of 
cotton  in  controversy.  The  appellant  intro- 
duced a  batch  of  tickets  claiming  that  the 
tickets  for  the  19  bales  were  in  the  lot 
produced,  and  that  it  had  paid  out  money 
on  the  faith  of  same.  There  was  an  Issue 
raised  by  the  evidence  as  to  the  truth  of 
this  claim,  the  appellee  claiming  that  Puck- 
ett in  a  settlement  with  appellant  had  tak- 
en up  these  tickets.  This  was  a  question 
for  the  Jury,  and  the  court  erred  In  not 
submitting  It  to  the  jury. 

If  the  appellant  held  the  tickets  and  ap- 
pellee had  notice  thereof  when  it  bought  the 
19  bales  of  cotton,  It  was  liable  for  the  val- 


ue thereof.  The  evidence  was  not  snch  as 
to  warrant  the  trial  court  in  directing  a 
verdict  for  appellee  First  National  Bank. 

The  Judgment  is  thwefore  reversed,  and 
cause  remanded. 


McDANIEti  T.  HENDERSON. 
(Court  of  Civil  Appeals  .of  Texas.   Ft  Worth. 
AprU  20»  1912.) 

FBAtJD  (f  41*)— Petition— SumcncNOT. 

A  petition  In  an  action  to  recover  for 
fraud,  which  charged  that  tbe  defendant  rpp- 
resented  to  the  plaintiff,  on  making  a  contract 
of  sale,  that  there  were  a  certain  number  of 
acres  of  land  conveyed  by  the  instrument  to- 
gether wfth  some  land  Id  excess  of  the  land 
stated,  which  would  go  with  that  conveyed, 
and  that  such  representations  were  relied  on 
by  the  plaintiff,  but  were  false.  In  that  the 
tract  did  not  contain  the  number  of  acres 
represented,  was  sufficient  as  against  a  general 
exception,  when  tested  by  rule  17  for  district 
and  county  courts  (142  S.  W.  xviii),  which 
provides  that  as  against  a  general  exception 
every  reasonable  intendment  arising  noon  tbe 
pleading  excepted  to  shall  be  indulfred  In  favor 
of  its  sufficiency,  even  though  it  did  not  neg- 
ative the  inference  that  the  full  quantity  of 
land  was  conveyed,  when  tbe  excess  land  was 
taken  into  consideration. 

[Ed,  Note. — For  other  cases,  see  Fraud,  Gent. 
Dig.  SS  36,  87;  Dec  Dig.  S  41.«] 

Appeal  from  Clay  County  Court;  W.  T.  Al- 
len, Judge. 

Action  by  T.  J.  McDanlel  agahist  W.  A. 
Henderson.  From  a  Judgment  Bustafulug  a 
general  demurrer  to  tbe  petition,  plaintiff 
appeals.    Reversed  and  remanded. 

R.  E.  Taylor  and  Denny  &  Moss,  all  of 
Henrietta,  for  appellant  H.  A*  Alien,  of 
Henrietta,  for  appellee. 

SPEER,  J.  T.  J.  McDanlel  sued  W.  A. 
Henderson  to  recover  damages  for  fraudu- 
lently misrepresenting  the  location  and  quan- 
tity of  a  tract  of  'land  conveyed  by  the  de- 
fendant to  the  plaintiff,  and  from  a  Judg- 
ment  of  the  county  court  sustaining  a  gen- 
eral demurrer  to  his  petition  has  appealed. 

Omitting  tbe  formal  parts,  tbe  substance 
of  appellant's  petition  Is  shown  by  the  fol- 
lowing quotation:  "That  at  the  time  of  mak- 
Ing  of  said  contract  of  sale  defendant  rep- 
resented to  plaintiff  that  there  was  244 
acres  of  land  conveyed  by  said  deed,  lying 
west  of  said  fence,  included  in  said  deed  of 
conveyance,  and  that  there  was  some  excess 
land  lying  east  of  said  fence  and  bluff,  and 
between  game  and  the  channel  of  the  said 
river,  that  would  go  with  said  244  acres,  but 
was  In  excess  of  the  said  244  acres  repre- 
sented by  tbe  defendant  to  plaintiff  to  lie 
west  of  said  fence.  That  the  real  considera- 
tion for  the  said  contract  of  conveyance  was 
that  there  should  be  244  acres  of  land  in- 
cluded In  said  deed  and  lying  west  of  said 
fence.  That  the  land  conveyed  In  said  deed 
was  not  described  by  metes  and  bounds,  and 
that  plaintiff  did  not  know,  and  could  not 
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hare  bnown  by  looking  at  said  land  Includ- 
ed In  said  deed  lying  west  of  said  fence, 
tbat  tbere  was  less  than  244  acres  of  same. 
Tbat  he  Is  not  a  practical  survey^or,  and  that 
be  relied  apon  the  defendant's  statement  that 
there  was  244  acres  therein  as  true.  That 
plaintiff  would  not  have  purchased  said 
iand,  had  not  defendant  made  such  represen- 
tation, and  had  not  plaintiff  bellered  said 
representation  to  be  true  and  relied  thereon. 
That  plaintiff  was  induced  by  the  said  rep- 
resentation 9t  defendant,  to  the  effect  that 
there  was  244  acres  of  land  Id  said  deed 
Iflng  west  of  said  fence,  to  consummate  the 
satd  contract  of  sale,  and  to  pay  to  the  de- 
fendant the  said  cash  consideration  of 
^.000  and  to  execute  and  deliver  to  him  his 
eaid  note  for  $8,000,  the  balance  of  the  pur- 
chase price  thereof.  That  In  truth  and  In 
f&ct  there  Is  not  244  acres  of  land  included 
Id  said  deed  west  of  said  fence,  and  that 
defendant's  represratatlon  to  plaintiff  that 
there  was  was  a  material  misrepresentation  of 
fact,  and  a  material  Inducement  to  plaintiff 
to  make  said  contract.  That  there  la  only 
about  224  acres  of  land  mentioned  In  said 
deed  from  defendant  to  plaintiff  that  lies 
ve^t  of  said  fence,  and  that  In  truth  and  in 
fact  plaintiff  gets  by  virtue  of  said  deed 
ahout  20  acres  of  land  less  west  of  said 
fence  than  defendant  represented  to  plaintiff 
that  be  would  get  Tbat  said  20  acres  of 
land  was  worth  on  the  fnarket  at  the  date 
of  said  sale  about  $49.18  per  acre,  and  tbat 
i)talntur  paid  defendant  therefor  about  !f49.- 
IS  per  acre.  Tbat  by  reason  of  said  misrep- 
resentation, made  by  defendant  to  plaintiff, 
plaintiff  baa  suffered  great  loss  and  Injury, 
and  baa  been  damaged  in  the  sum  of  $900. 
Wherefore  plaintiff  prays  that  defendant  be 
cited  to  answer  herein,  and  that  upon  hear- 
ing plaintiff  have  Judgment  for  his  damages 
and  coat  of  suit,  and  for  special  and  general 
relief." 

The  rule  of  Interpretation  is  well  under- 
stood to  be  that  as  against  a  general  excep- 
tion every  reasonable  Intendment  arising  up- 
on the  pleadings  excepted  to  shall  be  in- 
dulged in  favor  of  its  suflQdency.  Rule  17 
for  the  District  ond  County  Courts  (142  S. 
W  ivlil).  When  thus  tested,  appellant's  pe- 
tition shows  a  case  where,  according  to  the 
representations  of  appellee,  he  was  to  re- 
ceive, as  excess  above  the  244  acres  repre- 
sented to  be  in  the  tract  west  of  the  fence, 
ail  land  contained  within  the  boundaries 
ivhlch  lay  east  of  such  fence,  and  that  there 
were  244  acres  west  of  the  fence,  while  In 
truth  there  were  only  224  acres  lying  west 
of  the  fence,  which  shortage  was  worth,  and 
he  had  paid  for  it,  $49.18  per  acre,  to  his 
damage  $990.  Under  these  allegations  the 
petition  does  show  a  cause  of  action,  even 
though  It  be  admitted  tbat  It  does  not  nega- 
tive the  Inference  that  the  full  quantity  of 
land  was  conveyed  when  the  land  east  of 
the  fence  Is  takm  Into  oonatderatlon.  As 


already  stated,  this  land,  however  much  it 
was,  was  so  much  extra,  and  appellee  bad 
represented  there  were  otherwise  241  acres 
In  the  tract. 

The  court  erred  in  sustaining  tbe  geueral 
demurrer,  foe  which  error  the  judgment  Is 
reTMsed,  and  the  cause  remanded. 


BEAtJCHAMP  V.  PARRISH  et  ox. 

(Court  of  Civil  AppeaU  of  Texas.  Texarkana. 
May  16.  1012.   tLehearlng  Denied 
June  671012.) 

1.  HoBTOAOEs  (5  608^*)  ~  ABaoLTTTe  Deed 
AS  Mo RTG AGE— Pleadings— JuRiBDicnoN. 

Where  a  petition  alleged  tbat  plaintiff  was 
indebted  to  defendant  in  the  sum  of  $300,  and 
that,  to  secure  the  payment  thereof,  he  convey- 
ed by  an  instrument  in  form  a  deed,  but  in  fact 
a  mortgage,  land  described  forming  a  part  of 
hiB  homestead,  md  prayed  for  a  recovery  of 
the  land,  and  asked  that  .on  the  refusal  to  can- 
cel the  deed  and  render  jndfcment  for  the  land, 
the  court  should  find  tbat  the  deed  was  given 
to  secure  the  payment  of  $300,  and  averred 
that  defendant  subsequently  sold  the  land  to 
codefendant  for  $450,  and  toat  plaintiff  should 
have  judgment  against  defendant  for  tbe  differ- 
ence, the  conrt,  on  finding  tbat  the  deed  was 
a-mortgage,  had  jurisdiction  to  reader  a  money 
judgment  for  plaintiff  against  defendant  based 
on  the  difference  between  the  Indebtedness  and 
the  proceeds  of  the  sale  to  codcfendant. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  S  1815;  Dec.  Dig.  |  606%.*) 

2.  CouETs  (8  27*)— Incidental  Jubisdiction. 

A  decree  incidental  to  the  cause  of  action 
which  originally  gave  the  court  jurisdiction,  or 
so  cloaely  connected  with  it  as  to  render  its 
determination  necessary  to  a  final  decision  of 
the  controversy  between  the  parties,  is  within 
the  jurisdiction  of  the  court  under  the  theory 
that  a  multiplicity  of  suits  growing  out  of  tbe 
same  snbject-matter  must  be  avoided,  and  all 
controversies,  settled  in  one  suit. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  SI  84r-S7;  Dec.  Dig.  S  27.*1 
S.  CouBTS  (S  2*) —Jubisdiction  — AixBOA- 

TiONS  or  Fetition. 

The  alleeations  of  the  petition  control  in 
determining  the  question  of  the  jurisdiction  of 
the  court. 

LEd.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  {  1.  Dec  Dig.  |  2.*] 

Appeal  fn»u  District  Court,  SheAiy  Coun- 
ty; W.  C.  Buford.  Judge. 

Action  by  J.  A.  Farrish  and  wife  against 
H.  M.  Beauchamp.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

B.  W.  Hooker  and  Carter  &  Walker,  all 
of  Center,  for  appellant  Anderson  &  Davis, 
Davis  &  Davis,  and  J.  M.  Sanders,  all  of 
Center,  for  appellees. 

WILLSON,  C.  J.  Appellees,  husband  and 
wife,  were  the  plaintiffs  below.  In  their 
petition,  after  making  tbe  allegations  usually 
made  by  tbe  plaintiff  in  a  suit  of  trespass 
to  try  title,  they  alleged  that  on  May  13, 
1907,  appellee  J.  A.  Parrlsh  was  Indebted  to 
appellant  in  the  sum  of  $300,  and  that,  to 
secure  the  payment  of  a  note  evidencing  the 
Indebtedness,  they  couTeyed  to  Um  by  an  In- 
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strnmmt  In  form  ^  deed,  but  in.  tact  a  mort- 
gage, 11%  acres  of  land,  a  part  of  their 
homestead,  ^ey  then  allied  as  fellows: 
"Further,  plaintiffs  say  that  should  they  he 
-  mlBtakrai  as  to  said  land  being  a  part  of 
their  homestead,  and,  should  -the  court  re- 
fuse to  cancel  said  deed  and  give  them  Judg- 
ment for  the  land,  then  th^  say  that  the 
said  deed  as  before  charged  was  given  as  a 
security  to  secure  the  payment  of  the  $300 
note  stated  above,  and  was  so  accepted  and 
regarded  by  all  the  parties  thereto  at  the 
time  the  same  was  executed,  and  that  the 
said  Beauchamp  afterwards  sold  the  land  to 
the  defendant  John  Ullls  for  the  sum  of 
$460;  that  at  and  before  the  time  of  the  sale 
the  defendant  Bean&hamp  and  the  plaintiff 
J.  A.  Parrlsh  had  an  agreement  in  which  it 
was  agreed  that  the  defendant  Beauchamp 
would  sell  the  land  to  Mills  for  the  sum  of 
$450,  and  from  the  proceeds  of  the  sale  he 
was  to  reserve  to  himself  the  sum  of  $300 
to  pay  the  note  which  had  been  given  him, 
and  was  to  pay  over  the  remainder,  $150,  to 
the  plaintiff  Parrlsh;  that  the  defendant 
Beauchamp,  in  pursuance  to  such  agreement, 
sold  the  said  land  to  the  said  Mills  for  $460, 
and  from  the  amount  received  paid  himself 
the  $300,  and  of  the  $150  agreed  to  be  paid 
by  him  to  the  plaintiff  Parrlsh  he  has  paid 
to  the  said  plalntlft  $40,  and  has  appropriat- 
ed the  remainder  of  the  $150,  to  wit.  $110 
to  his  own  use  and  benefit,  and  has  failed 
and  refused  to  pay  the  same  to  the  plaintiff, 
or  any  part  thereof,  although  the  piaintifte 
have  often  demanded  of  him  such  payment" 
Appellees  further  alleged  that  Mills,  whom 
they  made  a  defendant  with  appellant,  at  the 
time  he  purchased  the  land  of  the  latter, 
knew  It  was  a  part  of  their  homestead.  They 
prayed  for  a  recovery  of  the  land;  and.  In 
the  alternative,  for  a  recovery  of  the  sum 
of  $110  as  the  balance  due  them  of  a  sum 
representing  the  difference  between  the  sum 
they  owed  Beauchamp  and  the  sum  paid  to 
him  by  Mills  for  the  land.  A  trial  before 
the  court  without  a  jury  resulted  In  a  Judg- 
ment in  favor  of  appellees  against  ap[>ellant 
for  the  sum  of  $75. 

[1]  Appellant  insists  that  the  court,  having 
determined  that  appellees'  claim  of  a  right 
to  recover  the  land  was  not  established,  did 
not  have  power  to  grant  the  alternative  re- 
lief they  prayed  for.  As  supporting  his  con- 
tention, appellant  cites  Carter  v.  Hubbard, 
79  Tex.  359,  15  S.  W.  392;  Storrle  v.  Woess- 
ner,  47  S.  W.  837;  aud  Ry.  Co.  v.  Winder, 
26  Tex.  Civ.  App.  263,  63  S.  W.  1048.  The 
case  first  mentioned  was  expressly  overruled 
by  Ablowich  v.  Bank,  95  Tex.  429,  67  S.  W. 
70.  881.  The  other  two  cases  were  decided 
on  the  authority  of  the  overruled  case,  and 
should  be  regarded  as  also  overruled.  An* 
other  and  the  only  other  case  cited  by  ap- 
pellant is  Robinson  v.  Garrett.  54  S.  W.  269. 
There  the  plaintiff  by  a  suit  in  the  district 
court  sought  a  recovery  on  a  note  for  $300 


and  the  fbreclosure  of  a  lien  on  land  stven 
to  secure  it.  The  defendant  set  up  as  an 
offset  against  the  plaintiff's  demand  the  lat- 
ter's  unsecured  note  in  his  [defendant's]  fti- 
Tor  for  $36%  and  recovered  a  Jndgmoit 
against  ttte  plaintiff  for  a  sum  representing 
the  difference  between  the  amount  of  the  two 
notes.  The  Court  of  Civil  Ai^eala  was  of 
the  opinion  Uiat  It  appeared  that  the  d^end- 
ant's  cause  of  action  on  the  not«  he  set  np 
was  not  connected  In  any  way  with  that  as- 
serted by  th0  plaintiff,  and  reversed  the 
Judgment  on  the  ground  that  the  trial  court 
was  without  power  to  renda  it  The  Su- 
preme Court,  having  granted  a  writ  of  aror 
in  the  case,  reversed  ttie  ruling  made  by  the 
Court  of  Civil  Appeals,  holdi^  that  the 
trial  court,  "being  invested  vrith  Jurisdic- 
tion to  determine  plaintiff's  cause  of  action, 
had  the  incidental  power  to  determine  the 
whole  question  of  indebtedness  between  the 
parties,  and  to  render  judgment  in  fovor  of 
him  in  whose  ftivor  a  balanra  was  fOnnd  to 
exist"  98  Tex.  412,  65  S.  W.  664. 

[2,  83  The  power  of  the  court  to  render  the 
judgment  It  did  render  in  the  case  before  us 
we  think  fairly  can  be  referred  to  the  prin- 
ciple recognized  In  Chambers  v.  Cannon,  G2 
Tex.  295,  where  the  Supreme  Court  said: 
"All  that  is  necessary  to  the  exercise  of  the 
jurisdiction  once  obtained  is  that  the  sub- 
ject to  be  embraced  In  the  decree  is  some- 
thing incidental  to  the  cause  of  action  which 
originally  gave  the  court  jurisdiction,  or  so 
closely  connected  with  it  as  to  render  its 
determination  necessary  to  a  final  dedslon 
of  the  whole  controversy  between  the  par- 
ties. This  principle  Is  peculiarly  applicable 
to  our  system  of  jurisprudence,  the  theory 
01  which  Is  that  a  multiplicity  of  suits  grow- 
ing out  of  the  same  subject-matter  must  be 
avoided,  and  all  controversies  so  far  as  they 
are  germane  to  the  original  cause  of  action 
settled  in  the  same  suit"  And  see  Stacy  r. 
Campbell,  45  S.  W.  759;  Petlcolas  v.  Car- 
penter, 53  Tex.  23;  Telegraph  Co.  v.  Arnold. 
97  Tex.  375,  77  S.  W.  249,  79  S.  W.  8.*  As 
shown  by  the  allegations  In  the  petition, 
which  control  in  determining  the  question  as 
to  the  jurisdiction  of  the  court,  appellees 
sought  to  recover  the  land,  or,  In  the  alter- 
native, the  excess  over  $300  paid  by  Mills 
for  it  Unquestionably  the  court  had  power 
to  determine  the  controversy  presented  as 
to  the  on'nersfaip  of  the  land.  Involved*  in 
that  controversy  was  the  question  as  to 
wheth^  the  Instrument  appellees  allied  they 
executed  was  intended  the  parties  to  It 
to  operate  as  a  deed  or  as  a  mortgage.  The 
same  question  was  Involved  In  the  controver- 
sy as  to  whether  appellees  were  entitled  to 
recover  of  appellant  the  excess  over  $300 
paid  to  him  by  Hills.  A  finding  that  the 
parties  intended  the  Instrument  to  operate 
as  a  deed  would  have  required  a  determina- 
tion against  appellees  of  both  the  controver- 
sies presented  by  the  pleadings.  A  finding 
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to  the  contrary  would  have  estaMlshed  ap- 
pellees* right  to  the  alternative  relief  asked, 
had  It  been  determined  that  they  were  not 
entitled  to  recover  the  land.  In  other  words, 
In  determining  the  controversy  of  which  It 
nnguestlonably  had  Jurisdiction,  the  conrt 
necessaiily  would  determine  the  controversy 
as  to  whether  appellees  were  entitled  to  the 
alternative  relief  prayed  for  or  not.  It 
mms  to  OS  It  would  be  unreasonable  to  hold 
that,  having  so  necessarily  determined  the 
controversy,  the  court  was  without  power  to 
jnant  the  relief  its  determination  In  their 
tevor  entitled  appellees  to. 
The  Judgment  Is  affirmed. 


stephenthxb  compbbss  co.  first 
nat.  bank  of  stephenvillb 

et  al. 

(Conrt  of  CivQ  Appeals  of  Tezaa.    Ft  Worth. 
April  27,  1912.) 

1.  Wabehousehen  (I  15*) —Receipts  — Aa- 
8IO  N  MEST— Notice— Necessity. 

An  assignee  of  a  noonegotiable  warehouse 
receipt  cannot  recover  against  the  iasulDK 
wareboDseman  for  converaion  of  the  stored 
Kooda,  in  the  absence  of  notice  to  the  ware- 
honaeman  of  the  aaeignment 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  Sf  31-34,  37;  Dec.  Dig.  S  15.*] 

2.  WABBHOtrSEMEH  ({  16*)  —  RECEIPTS— AS- 
•lONHKKT— RiGHlS  OF  ASSIGNEE. 

A  bank,  which  holds  warehonse  receipts 
to  secure  loans  to  the  bailor,  is  not  estopped 
to  sue  the  warehouseman  for  delivery  of  the 
goods  to  the  l>aUor,  through  receiving  mune^ 
from  the  bailor  without  knowing  that  it  consti- 
tuted the  proceeds  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Warehonse- 
mea.  Cent.  Dig.  |  85;  Dec.  Dig.  |  16.*] 

3.  Wabehouseuen  (S  10*)— Action  bt  Aa- 
BiQNEE — Paoor  Requibeo. 

An  Bssigaee  of  warehouse  receipts  to  se- 
cure loans  to  the  bailor,  in  suing  the  ware- 
houseman  for  conver8l<ni  by  denvering  the 
goods  to  the  bailor,  waa  not  bound  to  show  the 
«xact  amount  of  toe  loans;  it  being  sufficient 
that  they  exceed  the  amount  for  which  judg- 
ment is  claimed. 

(Ed.  Note.— For  other  cases,  see  Warehouae- 
men.  Cent.  Dig.  {  35;  Dec.  Dig.  |  16.*] 

AKieal  from  Diatrict  Court,  Erath  Coun- 
ty; W.  J.  Oxford,  Judge. 

Action  by  the  First  National  Bank  of 
Stephenvllle  against  the  StephenviUe  Com- 
press Company  and  others.  Judgment  for 
plalntUC,  and  the  Compress  Company  ap- 
peals, ^versed  and  rouanded  as  to  appe- 
lant 

J.  B!.  Keltb,  of  StepbenvUle,  and  O.  K.  Bell, 
of  Ft  Wortb,  for  appellant  J.  O.  George 
and  Martin  &  Johnson,  all  of  StephenTllle, 
for  appellee  First  Nat  Bank.  J.  D.  William- 
son, of  Waco,  for  aweUee  Cre^e,  Roensch 
ft  Go. 

SPEER,  J.  This  suit  was  instituted  in  the 
district  conrt  of  Erath  county  by  the  First 
Xatlonal  Bank  of  StephenTllle  against  Ores- 


pie,  Roensch  &  Co.,  a  corporation,  the  Ste- 
phenvllle Compress  Company,  a  corporation, 
and  John  Grotty  &  Son  Company,  a  copart- 
nership composed  of  John  Crotty,  W.  E. 
Crotty,  and  C.  D.  Waldo.  The  plaintiff 
bank  alleged  that  it  had  an  agreement  with 
the  firm  of  John  Crotty  &  Son  Company  to 
furnish  them  with  money  with  which  to  buy 
cotton  for  the  season  of  1909,  according  to 
the  terms  of  which  the  firm  agreed  to  de- 
liver to  the  bank  the  receipts  of  the  defend- 
ant compress  company  and  of  all  others  to 
whom  they  might  deliver  cotton,  with  the 
Intention  that  said  receipts  and  the  cotton 
which  they  represented  should  be  pledged  to 
the  bank  as  security  for  all  advances  made 
by  the  bank  to  the  copartnership;  that  the 
defendant  Stephenvllle  Compress  Company 
issued  certain  receipts  ttf  the  Jotm  Crotty  & 
Son  Company,  which  receipts  were  delivered 
to  the  plaintlfT  under  Its  agreement  with  John 
Crotty  &  Son  Company,  such  receipts  stipu- 
lating that  the  cotton  would  only  be  deliv- 
ered upon  the  return  of  the  receipts;  tliat 
contrary  to  such  stipulation,  and  to  the  cis- 
tern of  the  country,  which  was  pleaded,  the 
defendant  compress  company  wrongfully  de- 
livered the  cotton  to  John  Crotty  &  Son 
Company  without  the  receipts,  while  the 
plalntifT  yet  held  them,  and  while  the  sum 
for  which  thejr  were  pledged  waa  yet  due 
and  unpaid;  and,  therefore,  prayed  that  It 
have  Judgment  against  John  Crotty  &  Son 
Company  for  Its  debt,  and  against  the  de- 
fendant compress  company  for  the  possession 
of  the  cotton,  and,  tf  that  could  not  be  found, 
for  a  personal  Judgment  against  It  as  for  a 
conversion.  It  Is  unnecessary  to  stato  In 
detail  all  the  pleadings  of  the  parties.  A 
Jury  trial  resulted  In  an  instmcted  verdict 
In  fovor  of  the  defendant  Cresple,  Roensch  & 
Go.  and  a  finding  by  the  Jury  In  favor  of 
the  plaintiff  against  the  firm  of  John  Crotty 
&  Son  Company  and  Its  Individual  members, 
and  In  favor  of  the  plalntllT  against  the  de- 
fendant StephenTllle  Compress  Company,  fol- 
lowed by  appropriate  Judgment  from  which 
Judgment  the  StephenTllle  Compress  Com- 
pany alone  has  appealed. 

[1]  The  cause  was  tried  m  December  26, 
1910,  and  the  Isbum  of  law  submitted  fn  ac- 
cordance with  the  decision  of  this  conrt  In 
the  case  of  Stamford  Compress  Co.  v.  Farm- 
ers' A  Merchanto'  Nat  Bank,  129  S.  W.  1160. 
as  evidenced  by  the  following  paragraph  of 
the  court's  charge:  "Tou  are  instructed  that 
the  alleged  compress  receipts,  U  they  were 
In  Act  Issued  and  delivered,  ^titled  tb& 
holder  to  demand  and  recelTe  the  cotton  for 
which  they  were  Issued,  and  that  If  In  fact 
John  Crotty  &  Son  Gonuxmy,  defendants, 
were  Indebted  to  plaintiff  and  If  to  secure 
such  Indebtedness  they  delivered  to  plaintiff 
bank  the  alleged  compress  ncelpts,  and  Out 
snch  receipts  were  Issued  by  defendant  com- 
press company,  then  that  snch  compress  re- 
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celpts  constituted  a  valid  lien  upon  tbe  cot- 
ton for  which  they  were  issued,  and  entitled 
the  plaintiff  to  demand  and  receive  such  cot- 
ton." Under  the  evidence  in  tbe  record  there 
was  an  Issue  as  to  whether  or  not  the  com- 
press company  had  notice  that  the  plaintiff 
bank  held  Its  receipts.  The  Supremo  Court 
granted  a  writ  of  error  In  the  Stamford 
Compress  Case,  and  on  February  21,  1912, 
speaking  through  Chief  Justice  Brown,  the 
majority  of  that  court  held  that,  such  re- 
ceipts being  nonnegotlable,  the  holder  could 
not  recover  against  the  issuing  company  in 
the  absence  of  notice  to  that  company  of  the 
assignment  See  Stamford  Compress  Co.  v. 
F.  &  M.  Nat  Bank,  143  S.  W.  1142.  Mr. 
Justice  Ramsey  filed  in  that  case  a  very  able 
dissenting  opinion,  in  which  tbe  question  Is 
more  elaborately  discussed  and  the  authori- 
ties more  numerously  cited  than  was  done  In 
the  opinion  of  this  court  See  144  S.  W. 
1130.  This  decision  of  tbe  Supreme  Court 
necessarily  calls  for  a  reversal  of  the  pres- 
ent case,  and  tbe  Judgment  will  be  reversed, 
and  tbe  cause  will  be  remanded  for  trial 
In  accordance  with  that  opinion. 

[2]  In  view  of  another  trial,  It  Is  proper  to 
say  that  we  do  not  think  tbe  plaintiff  Is  pre- 
cluded from  a  recovery  merely  because  It 
received  the  proceeds  of  the  sale  of  the  Ste- 
phenville  Compress  Company  cotton,  in  view 
of  the  fact  that  It  received  tbe  money  from 
the  John  Crotty  &  Son  Company  without 
knowing  that  such  was  the  proceeds  of  this 
cotton,  and  in  consideration  of  tbe  payment 
surrendered  to  that  Him  other  cotton  re- 
ceipts which  they  held  as  collateral  to  Its 
loans.  Its  conduct  to  constitute  ratification 
or  waiver,  must  have  been  predicated  upon 
a  full  knowledge  of  all  tbe  facts.  If,  bow- 
ever,  it  did  knowingly  accept  the  proceeds  of 
a  sale  of  the  StephenvUle  Compress  cotton, 
or  In  any  manner  authorize  the  delivery  to 
John  Crotty  &  Son  Company,  then  tbe  com- 
press company  would  be  entitled  to  recover 
as  to  such  cotton,  and  would  not  be  limited, 
of  course,  to  the  proceeds  of  tbe  same,  if 
such  proceeds  should  prove  to  be  of  less 
value  than  the  cotton. 

[3]  Tbe  twenty-second  special  instruction 
was  properly  refused,  because  it  was  both 
argumentative  and  misleading.  While  It  is 
true  the  appellee  bank  would  have  to  show 
an  indebtedness  against  tbe  John  Crotty  & 
Son  Company,  which  was  secured  by  a  Hen 
on  tbe  cotton  In  controversy,  before  it  could 
recover  against  the  appellant  compress  com- 
pany, still  it  would  not  be  required  to  show, 
as  the  charge  declares,  "by  a  preponderance 
of  the  evidence  the  exact  amount  of  the  in- 
debtc'tluess,"  If  such  Indebtedness  was  shown 
to  exceed  the  amount  for  which  judgment 
was  sought  against  the  appellant 

The  statement  contained  under  the  ninth 
assignment  of  error  Is  insufficient  to  show 
error  In  tbe  refusal  of  tbe  cha^e  there  re- 
ferred to,  and,  bealdea,  on  anotba  trial,  if 


the  case  Is  submitted  In  accordance  with  the 
opinion  of  the  Supreme  Court  berelnabove 
referred  to,  audi  question  can  hardly  arlaa 
again. 

Reversed  and  remanded  aa  to  St^henvllle 
Compress  Company  alone. 


ULANO  ORAMITE  &  MABBLB  00.  t. 
HOLLINGEB  et  al. 

(Court  of  Civil  Appeals  of  Tezaa.  Oalvestcm. 
May  24,  1012.) 

1.  CONTBAOTS  (S  284«)  —  PSBrOBlfANGB— AF- 

PBOVAL  or  ARCniTECT. 

Where  extra  work  under  a  building  con- 
tract and  work  not  done  in  accordance  with  the 
plana  and  ipectflcations  was  done  by  the  sub- 
contractor under  the  direction  and  by  the  order 

of  the  owner,  the  general  contractor,  and  a  sup- 
erintendent appointed  by  them,  and  by  the 
architect  to  superintend  tbe  worlc  during  the 
architect's  absence,  the  subcontractor  was  en- 
titled to  recover  therefor,  regardless  of  a  provi- 
sion of  the  contract  that  alterations  in  the  work 
should  be  made  on  tbe  order  of  the  architect, 
which  order  ehould  state  the  amount  to  be  paid 
therefor,  and  that  in  case  of  disagreement  the 
amoimt  should  be  submitted  to  arbitration,  es- 
pecially where  it  did  not  appear  that  there  had 
been  any  failure  to  agree,  but  merely  that  the 
owner  and  general  contractor  refused  to  pay. 

[Ed,  Note. — For  other  cases,  see  Contracts, 
Cent  Dis.  §S  1392-1302,  1308-1310.  1312-1316, 
1320-1338,  1340-1342,  1344-1346,  1350,  1351; 
Dec.  Dig.  i  28^.»1 

2.  CONTBACTS  (S  284*)  —  PEBFOBMANCB— AP- 

PEOVAL  OP  Architect. 

Where  a  person  appointed  to  superintend 
the  work  under  a  building  contract  in  place  of 
the  architect  was  not  recognized  and  accepted 
by  tbe  contractor,  be  could  not  recover  the  bal- 
ance due  on  tlie  contract  price  without  obtain- 
ing the  architect's  certificate  or  showing  a  valid 
excuse  for  his  failure  to  obtain  it 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  §S  1292-1302,  1308-1310,  1312-1316, 
132&-133S,  1340-1342,  1344^-1340,  1350,  1351; 
Dec  Dig.  i  284.*] 

3.  Appeal  and  Ebbob  (|  1040*)— Disposition 

— Reversal. 

An  error  in  sustaining  a  general  demurrer 
to  a  petition  requires  a  reversal  of  tbe  judg- 
ment although  special  exceptions  or  demurrers 
were  properly  sustained,  unless  such  special  de- 
murrers amounted  In  law  to  a  general  demurrer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  M  4089-4105;  Dec.  Dig.  { 
1040.*] 

Appeal  from  District  Court,  Orange  Coun- 
ty; w.  B.  Powell,  Judge. 

Action  by  the  Llano  Granite  &  Marble 
Company  against  Job  Holllnger  and  anotber. 
From  a  Judgment  for  defendants  on  demur- 
rer, plaintiff  appeals.  Reversed  and  re- 
manded. 

Holland  &  Holland,  of  Orange,  for  appel- 
lant 

REESE,  J.  This  is  an  action  by  the 
Llano  (Jranite  &  Marble  Company  against 
Job  Holllnger  and  the  Lutcher  &  Moore 
Lumber  Company  uiwn  a  builder's  contract 
The  defendants  Interposed  a  general  demur- 
rer and  several  exceptions,  some  of  which 
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■re  In  legal  effect  general  demurrers,  the  par- 
ticular grounds  of  which  are  stated,  polut- 
ing  out  the  absence  of  allegations  of  facts 
necessary  to  a  recovery.  The  general  demur- 
rer and  all  the  several  exceptions  were  sus- 
tained, and,  the  plaintiff  declining  to  amend, 
Judgment  was  rendered  for  defendants,  from 
which  plaintiff  appeals. 

As  we  have  concluded  that  the  Judgment 
should  be  reversed  and  the  cause  remanded, 
we  will  merely  in  this  bplnton  state  the  rea- 
sons for  reversal.  Article  1039,  R.  S.;  Stur- 
gis  Nat  Bank  v.  Smyth,  9  Tex.  Civ.  App. 
MO,  30  S.  W.  678.  We  have  not  the  benefit 
of  briefs  for  appellees,  and  can  only  gather 
from  the  entire  petition  and  the  tenor  of  the 
special  demurrers  any  idea  of  the  groimds 
□pen  which  the  court  sustained  the  general 
demurrer. 

[1]  The  provisions  of  article  XII  of  the 
contracts  (being  identical  in  each)  with  re- 
gard to  submission  to  arbitration  only  apply 
to  those  matters  set  out  In  articles  III  and 
VII  of  the  contracts.  Article  III  refers  to  al- 
,  teratlons  made  in  the  work  on  the  order  of 
the  architect,  which  order,  it  Is  provided, 
shall  state  the  amount  to  he  paid  or  allowed 
(or  such  alteration;  and  it  Is  provided  that  If 
the  contractor  (that  Is,  plaintiff)  and  the 
general  contractor  (that  Is,  defendant  Hol- 
llsger)  cannot  agree  as  to  this  amount,  the 
same  shall  be  submitted  to  arbitration.  The 
only  part  of  the  work  made  the  basis  of 
appellant's  suit  that  comes  under  this  clause 
of  the  contract  or  can  be  held  to  be  so 
Included,  Is  stated  in  the  petition  to  have 
been  done  under  the  express  direction  of  the 
defendant  Lutcher  &  Moore  Lumber  Com- 
pany,  the  owner.  Job  Holllnger,  the  general 
contractor,  and  the  superintendent,  who.  It 
Is  alleged,  bad  been  chosen  by  them,  and  by 
the  architect,  without  consulting  appellant 
the  contractor  to  superintend  the  work ;  the 
architect  being  absent  from  the  state.  If 
these  allegations  be  true,  and  U  this  super- 
intendent had  such  broad  powers  as  are  stat- 
fi  In  the  petition,  and  appellant  was  re- 
quired to  do  any  extra  work,  or  change  the 
work  in  any  way,  by  the  express  direction 
of  the  appellees  and  their  superintendent,  as 
it  was  impossible,  so  it  was  unnecessary,  to 
get  the  order  of  the  architect  for  changes  or- 
dered to  lie  made  appellees.  Th^  would 
be  estonwd  to  set  up  that  work  ^r^Iy 
ordered  by  them  to  be  done  should  have  been 
done  only  by  order  of  the  architect,  and,  as 
It  was  not  done  by  order  of  the  architect, 
tbe  fiUlnre  to  agree  upon  the  amount  to  be 
paid  or  allowed  therefor  was  not  required 
to  be  submitted  to  arbitration  under  the 
facts  allesed  In  the  petition.  And,  In  addl* 
tlon,  it  does  not  appear  from  the  auctions 


of  the  petition  that  there  had  been  a  fail- 
ure to  agree  as  to  the  amount  to  be  paid.  It 
only  appears  that  appellees  had  refused  to 

pay. 

[21  Appellant  seeks  to  recover  the  balance 
alleged  to  be  due  on  the  contract  price,  and, 
in  addition,  pay  for  time,  labor,  and  money 
expended  and  expenses  incurred  by  It  for 
tearing  down  and  doing  over  certain  work, 
and  for  work  done  not  In  accordance  with 
the  plans  and  specifications  furnished  him, 
and  as  to  each  of  these  items  It  is  alleged 
that  the  work  done  and  changes  made  were 
under  tbe  Immediate -direction  and  by  the  or- 
der of  Lutcher  &  Moore  Lumber  Oompany 
and  Holllnger  and  their  superintendent.  If 
these  facts  be  true,  the  petition,  as  to  these 
matters,  states  a  good  cause  of  action,  with- 
out regard  to  those  provisions  of  the  con- 
tract with  regard  to  the  architect's  certifi- 
cate and  the  submission  to  arbitration.  The 
third  special  exception,  styled  first  In  appel- 
lant's second  assignment  of  error,  appears  to 
us  to  be  well  taken,  in  so  far  as  it  applies 
to  the  claim  for  tbe  balance  due  on  tbe  con- 
tract price  for  tbe  work  done  under  both 
contracts.  Although  the  superintendent  of 
the  work  and  agent  to  represent  the  archi- 
tect named  in  the  contract'was  imposed  up- 
on appellant,  according  to  the  averments  of 
the  petition,  without  consulting  him,  it  does 
appear  that  such  person  was  recognized  and 
accepted  by  appellant  without  objection  as 
the  representative  of  the  architect,  and  as  to 
the  balance  due  for  the  work,  provided  for 
by  the  terms  of  the  contracts,  which  required 
the  architect's  certificate  as  a  prerequisite 
to  the  demand  for  payment  appellant  should 
have  either  obtained  such  certificate  or  al- 
leged some  valid  excuse  for  not  having  done 
so.  Tbe  other  special  exceptions  embraced 
In  the  assignments  of  error  and  the  general 
demurrer  were  improperly  overruled. 

For  tbe  error  Indicated,  the  Judgment  Is 
reversed,  and  tbe  cause  remanded. 

A  proper  brief  by  appellees  was  absolute- 
ly necessary  in  this  case  to  a  clear  under- 
standing of  the  grounds  of  the  general  de- 
murrer, and  without  it  we  have  been  unable 
to  state  more  definitely  and  cloirly  the  er- 
rors committed  in  sustaining  tbe  general 
and  special  demurrers.  Wiut  we  have  said 
refers  only  to  the  general  demurrer  and 
those  special  demurrers  embraced  In  the  as* 
signments  of  error. 

[S]  If  any  of  the  special  exceptions  or  de- 
murrers were  properly  sustained,  the  error 
In  sustaining  the  general  demurrer  would 
reQulre  a  reversal  of  the  judgment,  unless  In 
fiict  such  special  demurrers  amounted  In  law 
to  a  gen»al  demurrer. 

Beversed  and  remanded. 
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SEILLEB  et.aL  v.  HOLLINQEB. 
(Court  of  Gi^  Appeals  of  Texas.   San  An- 
tonio.  April  8,  1011.   Behearinc  Pending.) 

1.  ZJUITATION  of  AcnONS  (I  84*)— AOOBUAL 

or  KiOHT  OF  AcnoM  —  Absbncb— "Causi 

OF  Action." 

A  judgment  on  which  execution  has  been 
issued  in  nut  a  cause  of  action  within  the  pur- 
view of  Rev.  St  1895,  art  8S8T,  providins  that 
limitations  shall  not  ran  on  a  cause  of  action, 
if  the  defeudant  shall  be  without  the  limits  of 
the  state;  for,  even  though  the  judgment  debt- 
or be  without  the  state  and  leave  no  property 
therein,  execution  may  be  issued  and  the  jaAf- 
ment  be  kept  alive  and  is  eflkadous  as  a  aec- 
ond  judgment 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  {{  439-448;  Dec  Dig.  { 
84.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1015-1019;  vol  8,  p.  7598.] 

2.  Limitation  or  Aonoifs  (S  84*)— Aocbual 
OF  "Causb  or  Action"— ABSBiflCE. 

Where  no  execution  has  been  Issued  on  a 
Judgment  lirithin  12  months  from  its  rendition, 
and  none  can  be  issued  because  of  the  inhibi- 
tion of  Rev.  St  189S,  art  2326a,  and  the  Judg- 
ment can  only  be  revived  under  scire  facias 
provided  by  article  3361,  the  Judgment  is  a 
cause  of  action  within  the  purview  of  article 
8367.  stopping  the  mnning  of  limitations  dur- 
ing Uie  absence  of  the  defuidant  from  the  ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  »  439-448;  Dec  Dig. 
184.*] 

8.  LiMiTATiOH  or  Actions  ({  84*)— Accbuax. 
or  "CAuai  OF  AonoN"— Absence— "Dob- 

lUNT  JUOQMENT." 

Rev.  St  1895,  art  2326a,  provides  that,  if 
no  execution  is  issued  within  12  months  after 
the  rendition  of  a  judgment,  the  judgment  shall 
become  dormant,  and  no  execution  shall  be  is- 
sued unless  it  shall  be  revived,  but,  where  the 
first  execution  has  issued  within  12  moQthB,  it 
shall  Dot  become  dormant  unless  10  years  shall 
have  elapsed  from  the  issuance  of  execution 
thereon.  Article  1664  applies  the  same  provi- 
sions to  judgments  of  Justices  of  the  peace. 
Heltl,  that  as  a  dormant  judgment  is  one  on 
xbicn  execution  was  not  issued  within  12 
months  or  one  which  has  not  been  satisfied  nor 
,>xtiii|;uished  by  lapse  of  time,  but  which  has 
remained  so  long  unexecuted  that  execution 
cannot  now  be  issued  upon  it  without  first  re- 
viving the  judgment,  a  judgment  upon  which 
Judgment  was  first  Issued  within  12  months 
after  its  rendition  still  subsiBts  after  the  lapse 
of  10  years  from  execution,  being  the  same 
sort  of  Judgment  as  one  on  which  execution 
was  not  issued  within  12  months,  and  no  time 
bein^  prescribed  in  which  it  can  he  revived,  it 
is  within  article  S358,  providing  that  every  ac- 
tion other  than  for  tlie  recovery  of  real  estate 
shall  be  brought  within  4  years  after  accrual 
of  the  right  of  action,  and  so  such  dormant 
Judgment  is  a  cause  of  action  within  the  pur- 
view of  article  83G7,  providing  for  a  stoppage 
of  the  running  of  limitations  on  any  cause  of 
action  during  defendant's  absence  from  the  ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {§  439-448;  Dec.  Dig. 
I  84.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  p.  2183.] 

i.  EXECUTION  (H  7,  171*)-Jkjuhotion--Dob- 

UAnT  JUDOUBNT. 

While  execution  on  a  dormant  Judgment 
is  Improper,  It  should  not  be  permanently  en- 


J<^ed,  where  it  appear*  that  the  judgment  has 
not  been  discharged,  and  may  be  revived. 

fEd.  Note. — For  other  casea,  see  Execution, 
Cent  Dig.  If  7-lJf,  17-^.  497-S18;  Dee.  Die 
ii  7,  17L*]  ^ 

3.  Execution  (i  172*)— IidnnffonoH— Jtmis* 

DICTION. 

Where  a  court  has  taken  Jurisdiction  of  a 
proceediDg  to  enjoin  execution  on  a  dormant 
judgment  it  may  proceed  to  determine  all  of 
the  issues  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Execntion, 
Cent  Dig.  H  619-539;  Dec.  Dig.  {  172.*] 
6.  EXBCXTTION    (}  172*)~BE8TBAIHIN0— DlB- 

BOLUTion  or  Injuhctioh— Costs. 

Where  defendant  Improperly  sued  out  exe- 
cution on  a  dormant  judgment  the  costs  of  a 
proceeding  to  enjoin  execution  on  the  judgment, 
although  It  had  not  heen  discharged  and  might 
be  revived,  will  be  taxed  against  defendant. 

[Ed.  Note.— For  other  cases,  see  ExecutloOr 
Cent  Dig.  H  B10-S38;  Dec.  Die  1 172.*] 

Appeal  from  District  Court,  Menard  Coim- 
ty;  Clarence  Martin.  Judge. 

Action  by  E.  B.  HoUlngw  against  B.  B. 
filler  and  others.  From  a  Judsmoit  for 
plaintiff,  defendants  appeaL  Reversed  and 
remanded. 

Moursund  &  Monrsund,  of  Fredericksburg, 
for  appellants.  S.  C.  Rowe,  of  Menard,  and 
W.  O.  Linden,  of  San  Antonio,  for  appellee- 
PL  Y.  J.  This  is  a  suit  instituted  by  appel- 
lee against  R.  H.  SpUler,  sheriff  of  Menard 
comity,  to  enjoin  hfiu  from  serving,  levying, 
or  In  any  manner  executing  two  writs  of 
execution  issued  oat  of  the  Justice's  court 
of  iirecinct  number  one  of  Bexar  county  on 
January  6, 1911.  The  executions  were  Issued 
under  and  by  virtue  of  two  Judgments  ren- 
dered on  July  13,  1891,  in  cases  In  which  D. 
Sullivan  &  Co.  were  plaintiffs  and  E.  B. 
Holllnger  the  defendant  The  executions 
were  attacked  on  the  ground  that,  more  than 
10  years  having  elapsed  since  the  last  exe- 
cutions were  Issued,  the  Judgments  were  bar- 
red by  limitation.  A  temporary  injunction 
was  issued.  D.  SalUvan  &  Go.  were  madu 
parties,  and,  together  wiUi  them,  the  sheriff 
pleaded  that  the  absence  of  appellee  from 
the  state  of  Texas  from  the  year  1897  until 
the  year  1910  had  arrested  the  running  of 
the  statute.  D.  Sullivan  ft  Co.  claimed  own- 
endiip  of  the  Jud^ents,  and  that  they  wne 
unpaid,  and  prayed,  In  the  alternative,  for 
judgment  for  the  amount  of  the  two  judg- 
ments, interest,  and  costs.  The  cause  was 
tried  by  the  court,  and  the  injunction  wma 
perpetuated,  and  it  was  decreed  that  D.  8al- 
Uvan  ft  Co.  take  nothins  by  their  croaa- 
action. 

[1]  It  wks  admitted  ttiat  appellee  remored 
from  the  state  of  Texas  In  the  q)rhig  of  1897 
and  resided  In  the  state  of  Arkansas  from 
that  time  until  in  the  month  of  January, 
1899,  when  he  removed  to  San  Luis  Potosi, 
Mexico,  where  be  resided  until  January  15, 
1910,  when  he  removed  to  Haiard  county, 
Tex.  On  July  13,  1^1,  D.  SuIUvan  ft  Co 
recovered  two  Judgments  In  the  Justice's 
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comt  of  Bexar  conn^,  Tex^  Against  appel- 
lee, one  In  itte  sum  of  $79^1  and  the  other 
tn  the  nun  of  and  In  the  same  year 

u  execution  was  Issued  under  each  of  the 
judgments,  and  both  were  returned  not  exe- 
cuted because  no  propert?  could  be  found. 

It  Is  the  contention  that  a  Judgment  is  a 
cause  of  action  wltbln  the  terms  of  article 
3367,  Iterlaed  Statatea,  which  provides  that 
"If  any  person  against  whom  there  shall  be 
cause  of  action  shall  be  without  the  llmlta 
flf  this  state  at  the  time  of  the  accruing  of 
ndi  action,  or  at  any  time  during  which  the 
same  might  bare  been  maintained,  the  per- 
Bon  entitled  to  such  action  shall  be  at  liberty 
to  bring  the  same  against  such  person  after 
tits  return  to  the  state,  and  the  time  of  such 
person's  absence  shall  not  be  accounted  or 
taken  as  a  part  of  the  time  limited  by  any 
of  the  provisions  of  thte  title."  If  the  judg- 
ments against  al^Uee  were  causes  of  action, 
within  the  purview  of  the  article  quoted,  the 
owner  of  than  must  have  had  a  cause  of  ac- 
tion upon  which  they  ooold  have  Institated 
and  maintained  suit  at  any  Ume  wlthlu  10 
yean  from  the  Issuance  of  the  executions, 
but  tbm  was  no  such  cause  of  action  which 
accmed  at  any  time  during  the  10  years,  and 
tbe^  ooold  not  have  maintained  a  suit  there- 
on at  any  time.  They  had  live,  active  Judg- 
ments under  which  th^  had  the  power  and 
authority  to  issue  executions  at  any  time  for 
10  years  from  1891,  whether  appellee  was 
In  or  ont  of  the  stat^  and  the  Jud^eits 
could  have  beea  kept  active  thereby  for  an 
indefinite  period  of  time.  They  had  no  <nu8e 
of  action.  They  had  Judgments  in  which 
tbeir  ri^its  liad  been  adjudicated,  and  t^t 
bad  been  kept  alive  by  issuance  of  execu- 
tlons  within  the  year  ftom  the  dates  of  their 
rendition.  The  statute  of  limitations  never 
began  to  mn  by  reason  of  the  defoidanf  be- 
ing within  the  states  but  was  put  into  action 
by  the  isansDce  of  the  executions,  an^  the 
absence  of  the  defendant  from  the  state  did 
not  deprive  tSS  owners  of  the  Judgment  of 
any  right  whatever  that  th^  had  and  held 
under  the  statntea  The  rl^  to  Issue  an 
execution  is  not  dependent  on  the  exlstenoe 
of  pn4>wty  belonging  to  the  debtor  or  the 
presence  of  the  debtor  In  the  state,  but  Judg- 
ments oonld  be  k^t  alive  by  the  issuance 
of  successive  executions  tn  the  absence  of 
both  property  and  Uie  parson  of  the  defend- 
ant. A  suit  on  an  active  Judgment  would 
not  be  entertained,  unless  some  new  or  ad- 
ditional right  was  to  be  protected,  because 
it  would  be  an  utterly  useless  action,  would 
uaeleBa^  Incumber  the  dockets  of  a  court, 
and  wfnild  entail  Inexcusable  coe^  upon  the 
defendaut.  It  could  not  come  within  the  let- 
ter or  spirit  of  article  S367.  The  law  does 
not  open  the  courts  of  the  country  to  par- 
ties to  obtain  something  they  already  liave 
without  the  aid  of  Oie  courts.  During  the 
10  years  life  of  a  Judgment,  which  begins 
with  the  issuance  of  an  execution  wltbln 
12  months  from  the  rendition  of  the  Judg- 


ment, the  owner  of  the  Judgment  has  no 
cause  of  action  against  the  defendant  whieh 
has  accrued  or  can  accrue,  but  the  cause  ol 
action  has  been  merged  Into  an  active  vital 
Judgmrat  which  can  be  kept  hi  that  condi- 
tion for  an  unlimited  number  of  years. 

[2]  The  case  is  different  with  a  Judgment 
under  which  no  execution  has  been  issued 
within  12  months  from  Its  rendition,  for  in 
that  case  there  Is  a  dormant  Judgment  under 
which  no  execution  can  be  issued  (article 
2326a),  and  the  only  way  In  which  a  plain tUf 
holding  such  a  judgment  can  preserve  his 
rights  Is  by  availing  himself  of  the  authorltir 
given  by  article  3361  ef  reviving  his  Judg- 
ment by  scire  facias  or  an  action  of  debt 
brought  thereon  within  10  years  from  the 
date  of  the  Judgment  In  that  case  the 
plaintiff  would  have  a  cause  of  action  under 
the  terms  of  article  8367,  and  the  absenee 
from  the  state  during  the  10  years  dor- 
mancy of  the  debtor  would  arrest  the  run- 
ning of  the  statute  of  Umltations  while  sa<3t 
absence  continued.  In  the  case  of  Low  v. 
Felton,  84  Tex.  S7S,  19  8.  W.  693.  it  was  held 
that  a  Judgment  which  was  active  would  be 
a  "cause  of  action*'  under  the  terms  of  ar- 
ticle 3300,  which  suspends  the  statutes  of 
limitation  until  12  months  after  the  death 
of  a  party  Uable  for  a  debt  In  discussing 
the  point  the  Supreme  Court  held:  "It  may 
be  conceded  tliat  Hunt  had  not  the  right  to 
institute  and  maintain  an  action  against 
J^tha  Dyches  at  the  time  of  his  death  for 
the  mere  purpose  of  having  a  Judicial  deter- 
mination of  the  fact  that  the  latter  was  in- 
debted to  him  and  the  amount  of  that  In- 
debtednessi  or  even  for  the  portjose  of  ob- 
taining an  execution  through  which  the  pay- 
ment of  the  Judgment  might  be  cmforced; 
for  the  Judgment  already  rendered  fixed  the 
fact  of  indebtedness  as  well  as  ite  amount, 
and  authorized  the  Issnance  of  execution  to 
enforce  its  payment,  and  another  Judgment 
could  have  done  no  more.  For  this  reason, 
the  right  to  institute  and  maintain  an  action 
on  that  Judgment  In  the  same  Jurisdiction  in 
which  it  was  rendered  would  have  been  de- 
nied while  Jeptha  Dyches  lived."  But,  as 
stated  by  the  court,  when  Dyches  died,  and 
"process  could  no  longer  issue  to  subject 
his  estate  to  the  payment  of  the  debt,  the 
creditor,  or  his  legal  repreaottatives,  became 
entitled  to  snch  remedy  against  the  estate 
and  representatives  of  the  deceased  as  was 
necessary  to  enforce  the  payment  of  tiie  sum 
due."  The  reasons  for  that  derision  ef  the  ' 
Supreme  Court,  under  the  facta  and  circum- 
stance, are  apparent  When  the  Judgment 
debtor  died,  the  credlter  had  no  way  under 
the  statute  of  enforcing  the  demand.  His 
Judgment  was  a  cause  of  action,  because,  if 
administration  was  had  of  the  estate,  he 
would  be  compelled  to  prove  up  his  daim 
for  payment  as  any  other  creditor,  or  suffer 
the  penalty  for  not  so  presenting  it  By  the 
provisions  of  our  laws  no  execution  can  ordi- 
narily issue  against  an  administrator  or  per- 
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sonal  representative  of  a  party  against  whom 
a  Judgment  for  money  has  been  rendered, 
but  the  claim  must  be  established  as  In  the 
case  of  any  other  crulm  against  an  estate. 
Taylor  v.  Snow,  47  Tex.  462,  26  Am.  Eep. 
311 ;  Schmldtke  v.  MUler,  71  Tex.  103,  8  S. 
W.  638. 

Following  up  tbe  question  as  to  whether 
suits  will  ordinarily  be  permitted  on  vital 
Judgments,  we  find  the  matter  definitely 
settled  by  the  courts  of  Texas.  Johnson  v. 
Murphy,  17  Tex.  216;  Parka  v.  Young,  75 
Tex.  278,  12  S.  W.  936;  Stevens  v.  Stone,  94 
Tex.  415,  60  8.  W.  959,  86  Am.  SL  Rep.  861. 
In  the  last-named  case  !t  was  held :  "Where 
no  advantage  can  accrue  to  a  plaintiff  In  a 
Judgment  by  a  second  suit  upon  It,  we  fall 
to  see  that  there  is  any  propriety  in  allowing 
such  suit  It  is  a  narrow  view  of  the  sub- 
ject, as  we  think,  to  say  that  the  Judgment 
is  an  evidence  of  debt,  and  that  a  debt  will 
support  a  cause  of  action.  The  purpose  of 
Judicial  actions  Is  to  afford  remedies  for  the 
enforcement  of  rights,  and,  where  the  result 
of  a  suit  prosecuted  to  success  Is  to  give  the 
plaintiff  no  better  remedy  for  the  enforce- 
ment of  his  right  than  he  had  before,  no  rea- 
son other  than  a  technical  one  can  exist  for 
permitting  Its  prosecution.  Since  equity  dis- 
courages a  multiplicity  of  suits  and  will  In 
a  proper  case  enjoin  vexatious  litigation, 
and  since  under  our  blended  system  equita- 
ble principles  in  every  case  have  their  full 
scope  and  effect,  it  would  seem  that  our 
court  should  never  allow  a  suit  upon  a  Judg- 
ment, unless  It  should  be  made  to  appear 
that  the  second  Judgment  would  be  more  ef- 
ficacious than  the  first"  The  judgments  In 
this  case  could  not  have  been  brought  within 
the  scope  of  the  exception,  for  the  Judgment 
creditors  had  no  right  to  safeguard  that 
could  not  be  preserved  by  the  means  placed 
in  their  bands  by  the  laws  of  Texas,  and  the 
intervention  of  a  court  was  not  required,  and 
would  have  been  absolutely  unnecessary  and 
Inequitable.  The  law  placed  in  their  hands 
an  Inexpensive  and  efficacious  means  of  pre- 
serving their  rights  by  Issuing  executions, 
and  that  right  was  in  no  manner  endangered 
or  impaired  by  the  absence  of  the  judgment 
debtor  from  the  state  while  the  Judgment 
was  active.  The  courts  could  have  done  no 
more  than  the  creditors  could  do  themselves. 

[3]  There  is  In  the  statutes  of  Texas  no 
definite  law  prescribing  in  terms  the  time  In 
which  a  judgment  upon  which  an  execution 
has  been  Issued  within  twelve  months  from 
Its  rendition  shall  become  barred,  although 
the  law  is  definite  as  to  the  time  in  which 
a  judgment  will  become  barred  under  which 
no  execution  has  been  Issued  within  twelve 
months.  However,  tbere  has  been  read  Into 
the  statutes  by  the  Supreme  Court  10  years' 
limitation  from  the  date  of  the  last  execu- 
tion. Willis  V.  Stroud,  67  Tex.  516,  3  S.  W. 
732;  Wilcox  v.  National  Bank,  93  Tex.  322, 
55  S.  W.  317;  Stevens  v.  Stone,  94  Tex.  415, 
60  S.  W.  969.  86  Am.  St  Be^.  861.   la  the 


first  case  cited,  speaking  of  the  act  of  1841. 
the  court  said:  "That  act,  like  the  present 
law,  made  no  express  provision  as  to  limita- 
tion upon  a  judgment  where  execution  had 
duly  Issued ;  but  under  the  decisions  of  this 
court,  made  during  Its  existence,  such  a  Judg- 
ment was  held  barred  at  the  expiration  of 
10  years  from  the  dat6  when  the  last  exe- 
cution Issued  thereon." 

In  the  other  two  cases  cited  on  the  subject 
the  same  ruling  was  made.  No  reference  is 
made  in  either  of  the  decisions,  however,  to 
article  2326a,  passed  in  1895,  no  doubt  be- 
cause the  judgments  under  consideration  were 
rendered  prior  to  the  passage  of  that  article. 
In  the  article  mentioned  it  Is  provided :  "It 
no  execution  Is  issued  within  twelve  monttu 
after  the  rendition  of  a  Judgment  In  any 
court  of  record,  the  judgment  shall  become 
dormant  and  no  execution  shall  Issue  tbere- 
OQ  unless  such  Judgment  be  revived;  but 
where  the  first  execution  has  Issued  wltUn 
twdve  montba  the  Judgmoit  shall  not  be- 
come dormant  onlese  ten  years  shall  liaTe 
elapsed  between  the  issuance  of  execatlons 
thereon,  and  execution  may  Issue  at  any  time 
within  the  ten  years  after  the  Issuance  of 
the  precedli^  executton."  We  find  In  Bla<A'B 
Law  IMctlonaiy  that  a  dormant  Judgment  Is 
defined  as  "one  wbldi  has  not  been  sattsfled 
nor  exttngnlBbed  l^^  lapse  at  time,  hut  wblch 
has  remained  so  loi^  nnexeeuted  ttiat  execa- 
tlon  cannot  now  be  Issued  upon  It  without 
first  reviving  the  jndgment"  It  has  never 
been  doubted  that  the  word  'dormant"  has 
that  signification  as  applied  In  first  part  of 
article  1664,  which  applies  to  Judgments  of 
Justices  of  the  peace,  which  is  almost  iden- 
tical with  article  2326a,  hereinbefore  copied, 
and  all  rnles  of  statutory  construction  would 
give  it  the  same  meaning  when  applied  in 
the  same  article  to  Judgments  under  which 
an  execution  has  been  Issued  within  twelve 
months  from  the  rendltloa  of  tbe  judgment. 
If  dormancy  means  a  supenslon  of  functions 
for  a  certain  period  In  the  one  Instance,  it 
must  under  all  reasonable  rules  of  construe* 
tlon  mean  it  in  the  other.  In  Cooper  v.  Yoa- 
kum, 91  Tex.  391,  43  S.  W.  871,  this  rule  of 
construction  Is  sustained. 

If  tbe  language  of  articles  1664  and  2326a 
means  anything,  it  means  that  a  judgment 
under  certain  circumstances  will  become  dor- 
mant, that  Is,  inactive,  In  12  months  after 
rendition,  and  will  remain  so  unless  revived, 
and  that  a  judgment  under  another  set  of 
circumstances  will  become  dormant,  that  Is, 
inactive.  In  10  years  from  the  time  when 
an  execution  was  Issued,  and  remain  so  un- 
less revived.  In  tbe  first  instance — that  Is, 
in  regard  to  a  judgment  under  which  no 
execution  has  Issued  within  12  months  from 
Its  rendition — 0  years  Is  given  by  statute  in 
which  it  can  be  revived.  No  time  Is  prescrib- 
ed In  which  the  judgment  can  be  revived  or 
an  action  of  debt  sustained  when  a  legal  exe- 
cution bas  been  Issued,  and  it  would  clearly 
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faU  within  tbe  provisions  of  article  3358, 
which  are  as  follows:  "Every  action  other 
than  for  the  recovery  of  real  estate,  for 
which  no  lIuiItatloD  Is  otherwise  prescribed, 
shall  be  brought  within  four  years  next  after 
the  right  to  bring  the  same  shall  have  ac- 
crued, and  not  afterwards."  We  hold,  there- 
fore, that  the  judgments  of  ap[>ellants  against 
appellee  became  dormant  In  1901,  10  years 
from  the  time  tbe  executions  were  issued, 
and  that,  under  the  statute,  appellants  bad 
at  that  time  the  authority  to  institute  suit  to 
revive  their  judgments  or  to  maintain  an  ac- 
tion of  debt. 

When  the  judgments  became  dormant,  ap- 
pellants then  had  a  cause  of  action  within 
the  purview  of  article  3367,  and,  appellee  be- 
ing without  the  limits  of  the  state  at  the 
time  of  the  accruing  of  such  action,  the 
nmnlng  of  the  statute  of  limitation  of  four 
years  was  suspended  until  his  return,  when 
an  action  to  revive  or  for  debt  could  be 
maintained. 

Since  arriving  at  the  foregoing  conclusions 
we  bave  obtained  a  copy  of  a  recent  opinion 
of  the  Court  of  Civil  Appeals  of  the  Third 
Supreme  Judicial  District  In  the  case  of  Oale 
Mfg.  Co.  V.  *Dupree,  146  S.  W.  1048,  not  yet 
Officially  published,  in  which  the  subject  In 
liand  has  been  ably  and  forcibly  presented 
by  Chief  Justice  Key.  In  that  opinion  the 
case  of  Willis  v.  Stroud,  67  Tei.  516,  3  S.  W. 
732,  in  which  dormancy  Is  eliminated  In  so 
far  as  judgments  are  concerned  from  which 
executions  have  issued  within  12  months,  Is 
thoroughly  reviewed  and  overruled.  We  thor- 
oughly concur  with  the  reasoning  of  Judge 
Key.  We  conclude  that  the  decision  of  the 
Suin«nie  Court  is  shown  to  be  erroneous  by 
Judge  Key,  even  In  the  light  of  the  statutes 
and  decisions  of  that  time.  It  is  well  said 
by  Jadge  Key:  "To  bold  that  limitation  be- 
gan tc  run  from  the  date  of  the  issuance  of 
the  execution  upon  the  judgment  would  be 
to  bold  that  the  cause  of  action  was  barred 
before  it  came  into  existence,  and  this  court 
is  not  wllling  to  commit  itself  to  such  an 
tbsord  proposition."  , 

[4-1]  The  judgmmts  owned  by  D.  Sullivan 
St  Co.,  being  dormant  at  the  time  of  tbe  issu- 
ance of  the  executions,  could  not,  when  at- 
tacked by  the  judgment  debtor,  support  such 
executions,  and  the  sberilf  was  properly  en- 
joined from  seizing  and  selling  property  by 
virtue  of  them,  but  the  Injunction  should  not 
have  been  perpetuated  when  It  was  ascer- 
tained that  appellee's  debts  to  appellants  had 
not  been  paid.  Seymour  v.  Hill,  67  Tex.  385, 
3  S.  W.  313 ;  Warren  v.  Kofan.  26  Tex.  Civ. 
App.  331,  64  S.  W.  e2.  The  executions  were 
merely  voidable,  and,  it  appearing  that  ap- 
pellee owes  the  money  on  tbe  judgments,  the 
iDjnnction  should  be  dissolved.  The  district 
court,  Iiaving  obtained  jurisdiction  of  the 
cause  by-  the  application  for  the  injunction, 
baa  the  autliorlly  to  determine  all  the  issues 


between  the  parties.  As  said  in  the  case  of 
Seymour  v.  Hill :  "The  Judgment  by  tbe  Jus- 
tice of  the  peace,  on  which  the  execution  in 
favor  of  Seymour  Issued,  could  not  have  been 
revived  in  the  district  court;  but  It  would 
seem  under  former  decisions  of  this  court 
that,  having  jurisdiction  of  tbe  matter 
through  the  application  for  an  injunction, 
the  court  had  jurisdiction  to  determine  wheth- 
er the  sum  for  which  the  Judgment  was  ren- 
dered in  the  Justice's  court  was  still  due  to 
Seymour,  and.  If  so,  to  have  rendered  Judg- 
ment in  his  favor."  Authorities  are  cited, 
and  to  the  same  effect  are  Carter  v.  Hub- 
bard, 79  Tex.  356,  15  S.  W.  392 ;  Railway  v. 
Haynes,  82  Tex.  448. 18  S.  W.  605 ;  Ablowlch 
V.  Bank,  05  Tex.  429,  67  S.  W.  79,  881 ;  and 
Herring  v.  Mason,  17  Tex.  Gir.  App.  55&,  4S 
S.  W.  797. 

[8]  The  Judgment  of  the  lower  court  is  re- 
versed, and  the  court  having  filed  conclusions 
of  fact  showing  that  the  amounts  of  the  two 
judgments  have  never  been  paid  and  tliat  the 
sum  of  the  two  Judgments  amounts  to  $240.- 
44  with  12  per  cent  Interest  per  annum  from 
July  13,  1891,  it  is  the  order  of  this  court 
that  appellants  D.  Sullivan  &  Co.  do  have 
and  recover  of  E.  B.  Holllnger  the  sum  of 
$240.44,  with  interest  as  stated,  together  with 
the  sum  of  $10.20,  costs  in  tbe  Justice's  court, 
that  the  Injunction  be  dissolved,  and  as  the 
suit  arose  in  the  district  court  through  the 
acts  of  appellants  In  Issuing  executions  on 
voidable  judgments  appellants  will  be  ad* 
judged  to  pay  the  costs  of  the  district  court 

Reversed  and  rendered. 

MOURSUND.  J.,  entered  his  dlsquallflca- 
tion  in  this  cause,  and  took  no  part  in  its 
decision. 


POWER  STATE  BANK  T,  OARVER  et  al. 
(Court  of  Civil  Appeals  of  Texas.  Ft.  Worth. 
April  27. 1912.) 

Trial  (§  242*)— InbtbuoHors  —  MiBLSAOiNa 

Instbuctions. 

In  an  action  for  tbe  balance  due  under  a 
contract  to  pasture  cattle,  in  which  plaintiff 
claimed  that  the  agreement  was  that  defendants 
shonld  pay  $2  per  head  for  pasturing  their  cat- 
tle until  April  1,  1910,  while  defendants  testified 
that  the  agreement  was  that  tbe  pasturage  for 
that  period  should  be  paid  for  at  tae  rate  of  f2 
a  year,  the  court  instructed  that  tbe  burden 
was  upon  plaintiff  to  prove  the  contract  as  al- 
leged, and  that  the  parties  agreed  upon  the  con- 
tract as  alleged ;  and  if  the  jury  failed  to  find 
that  the  minds  of  the  parties  did  so  meet,  or  If 
they  found  that  the  partis  understood  the  terms 
of  the  agreement  in  different  ways,  they  should 
find  for  defendants.  Held  that,  in  view  of  tbe 
issues,  the  iDstmction  was  misleading.  In  that 
the  jury  might  bave  believed  that  the  contract 
was  as  claimed  by  plaintiff,  but  that  defendants 
understood  it  otberwise,  and  were  therefore,  un- 
der the  Instructions,  entitled  to  a  verdict. 

JEd.  Note-— For  other  cases,  see  Trial,  Gent. 
Dig.  SS  569-576;   Dec.  Dig.  |  242.*] 

Error  from  District  Court,  Arctier  County; 
P.  A.  Martin.  Judge. 
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ActJon  by  tbe  Power  State  Bank  against 
E.  B.  Cazrer  and  others.  Judgment  for  plain- 
tiff against  d^endant  named  and  In  favor  of 
the  other  defendants,  and  plaintiff  brings  er- 
ror. Reversed  aud  remanded. 

W.  Forg7,  of  Archer  City,  aud  Mont- 
gomery &  Britain,  ot  \Vicliita  Falis,  lor 
plaintiff  in  error.  K.  B.  Taylor,  U.  A.  Alien, 
and  W.  T.  Allen,  all  of  Henrietta,  for  de- 
fendants in  error. 

CONNER,  a  J.  This  suit  was  instituted 
by  the  Power  State  Bank  against  E.  B.  Car- 
ver and  the  partnership  of  Huggins,  Boddy 
&  Neville,  a  firm  composed  of  J.  L.  Uugglns,  U, 
Boddy,  and  F.  P.  Neville.  The  plaintiff  alleged 
that  tbe  partnership  and  E.  B.  Carver,  about 
October  1, 1909,  made  a  verbal  contract  to  tbe 
effect  tliat  Carver  would  pasture  1,499  head 
of  cattle  until  April  1, 1910,  for  which  said  Arm 
agreed  to  pay  Carver  %2  per  head;  that  Car- 
ver complied  with  this  contract,  and  about 
April  1.  1»10,  deUvered  said  cattle  to  said 
firm,  whereby  they  became  Indebted  to  him 
In  the  sum  of  f2,998.  with  interest  at  6  per 
cent  per  annum  from  April  1,  L910;  that  on 
March  1,  1910,  said  firm  paid  Carver  $500, 
and  on  Jane  15,  1910,  a  further  sum  of  $990, 
making  a  total  payment  of  $1,490,  leavhig  a 
balance  of  $1,529.62  remaining  unpaid.  The 
plaintiff  further  alleged  tliat  Carver  liad  as- 
signed the  claim  for  said  balance  to  plain- 
tiff and  guaranteed  payment  thereof,  and  the 
prayer  was  for  judgment  against  all  of  the 
defendants. 

The  defendant  Carver  failed  to  answer; 
but  the  firm  of  Hut^lns,  Boddy  &  Neville  an- 
swered, among  other  things,. by  general  de- 
nial, and'  specially  admitted  that  they  liad 
contracted  with  Carver  to  pasture  tbe  cattle, 
but  alleged  the  contract  to  be  that  they  were 
to  pay  for  pasturing  said  cattle  at  the  rate 
of  $2  per  head  per  annum;  that  Carver  had 
pastured  the  cattle  for  six  months  only;  and 
that  they  had  fully  paid  Carver  all  sums  due. 

A  trial  upon  the  merits  resulted  in  a  ver- 
dict and  Judgment  in  favor  of  the  plaintiff  as 
against  Carver,  but  against  the  plaintiff  and 
in  favor  of  Huggins,  Boddy  &  Neville  on  Uielr 
plea  to  the  merits. 

Among  other  things,  error  Is  assigned  to 
the  following  paragraph  of  the  court's 
diarge,  viz.:  "Yon  are  Instructed  In  this 
case  that  the  burden  rests  upon  the  plaintiff 
to  prove  tile  contract  betwe«i  Carver  and 
Hngglns,  Boddy  &  Neville  as  alleged,  and 
that  the  minds  of  the  parties  met  and  agreed 
upon  the  contract  as  pleaded;  and  If  yon 
should  foil  to  find  that  the  minds  of  tbe  par- 
ties did  so  meet  and  agree  upon  said  con* 
tract,  or  if  you  should  find  that  the  parties 
understood  the  terms  of  the  agreement  in  dif- 
ferent ways,  and  that  their  minds  did  not  so 
meet  and  agree  upon  said  contract,  then  yon 
will  find  for  tbe  d^ndanta  Hngglns,  Boddy 
&  Neville." 

We  are  <rf  the  oi^on  that  tbe  objection  to 


this  charge  Is  well  taken.  TbB  vital  Qoestlim 
in  the  case  was,  not  whether  the  twms  ot 
the  contract  were  understood  In  the  aame 
sense  by  all  of  the  parties,  as  In  Uie  case  ot 
Hubbard  City  Cotton  Oil  &  Oln  Company  v. 
NlchoUs,  80  S.  W.  705,  but  whether  the  con- 
tract actually  made  was  as  the  plaintiff  al- 
leged It  and  as  Carver  testified  that  it  was, 
or  whether  the  contract  In  terms  was  as  al- 
leged by  the  defendants  and  as  was  suppoit- 
ed  by  their  testimony.  The  case  was  one  of 
simple  conflict  In  evidence;  Carver  q^edflcal- 
ly  stating  that  the  agreement  was  that  the 
defendants  were  to  pay  him  $2  per  head  Cor 
pasturing  their  cattle  until  April  1.  1810: 
The  testimony  of  the  defendants  was  in  dl< 
rect  contradiction,  and  to  the  effect  that  the 
agreement  was  that  the  pasturage  for  that 
length  of  time  was  to  be  paid  for  at  the  rate 
of  $2  per  annum.  The  charge,  therefore,  re- 
lating to  a  meeting  of  tbe  minds  of  the  par- 
ties, however  correct  in  the  abstract,  was 
misleading,  In  that  the  Jury  might  hare  be- 
lieved from  the  evidence  that  the  contract  In 
fact  was  as  testified  to  by  Carver,  but  that 
the  defendants  understood  It  otherwise,  and 
were  therefore,  under  the  charge,  entitled  to 
the  verdict 

The  case  of  Bewick  v,  Butterfield,  60  Mich. 
203,  26  N.  W.  881,  was  one  in  which  the 
plaintiffs  sued  to  recover  compensation  for 
labor  in  running,  together  with  their  own, 
certain  logs  belonging  to  the  defendant  down 
the  stream;  the  salt  being  based  upon  an  al- 
leged verbal  contract  which,  in  turn,  seems 
to  have  been  founded,  as  here,  upon  certain 
conversations  between  the  opposing  parties. 
The  court  In  that  case  gave  a  charge  similar 
to  the  one  under  discussion,  and  In  disposing 
of  It  say :  "The  remarks  of  the  court  in  re- 
lation to  the  meeting  of  the  minds  of  the 
parties  In  a  contract  between  the  parties  was 
good  taw  In  the  abstract  but  might  have 
been,  and  undoubtedly  was,  nnder  the  facts 
of  this  case,  misleading.  There  was  no  pre- 
tense that  the  minds  of  the  parties  did  not 
meet  in  some  kind  of  an  understanding.  The 
whole  controversy  wAs  as  to  what  the  de- 
fendant said.  The  defendant  made  some 
kind  of  a  promise;  Comstock  recollected  It 
to  be  one  thing  and  defendant  another.  If 
the  Jury  believed  Comstock,  Butterfield  prom- 
ised to  pay  for  the  running  of  tbe  logs,  If 
plaintiff  did  any  work  ui>on  them;  If  they 
believed  Butterfield,  the  contract  was,  In  sub- 
stance, to  pay  for  the  running  of  defendant's 
logs.  If  plaintiff  did  more  work  upon  tbe 
mixed  logs  than  defendants  did;  but  from 
the  language  of  the  court  the  Jury  might  eas- 
ily have  inferred  that,  because  tbe  parties 
recollected  the  promise  differently,  there  was 
consequently  no  promise  at  all,  as  the  minds 
of  the  parties  did  not  meet  in  the  remem- 
brance of  the  talk."  We  think  the  language 
quoted  from  the  Michigan  dedsloa  applies 
here,  and  that  the  Judgment  must  be  revers- 
ed for  the  error  noticed. 
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There  la  a  farther  objection  to  the  (^i^ 
on  the  ground  that  In  its  second  paragraph 
the  Issue  of  contract  was  not  submitted  in 
the  terms  alleged;  bnt,  under  the  eTtdence' 
the  criticism  does  not  seem  to  be  very  sub- 
atandal.  However,  It  may  be  easily  aroided 
upon  another  trial,  and  we  need  not  there- 
fore dlacosB  it 

Judgment  rerersed,  and  cause  remanded. 


KBUDGEIi  T.  RAWLINS  et  aLt 

(Ooort  of  CStII  AppealR  of  Texas.  Dallas. 
Uay  11,  1912.   Behearing  Denied 
June  1.  1912.) 

JuooaraifT  (I  585*)— Rsa  Judicata. 

Where,  in  an  action  on  tbe  hood  of  the  dis- 
trict clerk  (or  failure  to  issue  an  execution  on 
a  judgment,  the  evidence  sliowsd  that  in  several 
pneeedings  judgments  had  beoi  rendered  refus- 
ing to  require  the  clerk  to  lame  such  execution 
because  the  judgment  debbos  had  been  discha^ 
ed  in  bankruptcy,  the  coart  properly  directed  a 
verdict  fur  the  defendants. 

lEd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  Si  1062-1064, 1067ll073,  lO&l,  1085, 
1092-10»6,  1097,  1132;  Dec.  Dig.  |  585.*] 

Appeal  District  Court,  Dallas  Coun- 

ty ;  Kenneth  Feree,  Judge. 

Mandamus  by  Herman  Kruegel  against  A. 
B.  Rawlins  and  others.  From  a  Judgment 
for  defendants  on  a  directed  verdict,  plain- 
tiff appeals.  Affirmed. 

See,  also.  103  Tex.  86,  124  S.  W.  419. 

Hainan  Kmegel,  of  Dallas,  for  appel- 
lant Thompson  A  Word,  of  Dallas,  for  ap- 
pelleea. 

BAINET,  <X  J.  We  take  from  apptilees' 
brief  the  following  statement  of  the  nature 
of  the  case:  "Appellant  brought  this  suit 
In  the  district  court  of  the  Fourteenth  Judi- 
cial district  of  Dallas  county  (Mcainst  the 
appelleee  and  J.  P.  Murphy  and  Charles  F. 
Bolanz.  His  original  petition  was  filed  July 
25,  1906.  Appellant  sued  the  appellees  A. 
B.  Rawlins,  as  principal,  and  Ferris  and 
Beardon  and  Lane  and  Owens,  as  sureties  on 
Bawlins*  official  bond  as  district  clerk,  be- 
cause Rawlins,  as  such  clerk,  refused  to  is- 
sue for  him,  on  March  14,  1905,  the  sixth 
execution  on  a  Judgment  r^dered  in  the 
Fourteenth  Judicial  district  court  on  March 
17,  1894,  in  favor  of  appellant  against  J. 
P.  Murphy  and  Charles  F.  Bolanz  for  |1,- 
818.60  in  a  case  In  said  court  numbered  and 
styled  on  the  docket  as  follows:  No.  12,634, 
Herman  Kruegel  v.  Murphy  &  Bolanz.  The 
defraidants  Murphy  and  Bolanz  answered  by 
filing  general  exception  and  general  denial, 
and  by  plea  of  limitation  of  two  years,  and 
also  that  the  appellee  Rawlins  and  appellant 
Knt^el  had  be^  enjoined  from  issuing  any 
execution  against  said  defendants  by  the  di»> 
trlct  court  of  the  Forty-Fourth  district  in 
case  No.  22,468,  styled  C.  F.  Bolaiis  v. 
Herman  Km^l  et  al.,  on  March  26.  1904. 
The  appelleee  Rawlins,  Ferris,  Reardon, 


Lane,  and  Owens,  on  February  22,  IdlO,  filed 
their  first  amended  original  answer,  in  which 
they  pleaded  general  demurrer,  general  de- 
nlal,  and  by  special  answer  they  set  up  that 
by  Judgment  of  the  Forty-Fourth  district 
court  rendered  on  March  26.  1904,  in  the 
case  of  Charles  F.  Bolanz  t.  Herman  Krue- 
gel et  al..  No.  ^.468,  the  appellee  Rawlins 
was  restrained  and  enjoined  from  issuing 
after  March  26,  1904,  for  said  Kruegel  any 
execution  on  said  Judgment  rendered  in  ta- 
vor  of  Krueg^  against  Murphy  &  Bolanz  in 
the  Fonrteenth  district  court  on  March  17, 
1894,  In  mid  case  No.  12,634.  Herman  Krue- 
gel V.  Murphy  A  Bolanz,  which  said  Judg- 
meat  of  the  Forty-Fourth  district  court  waa 
In  full  force  and  effect  Further,  that  in 
suits  In  the  Forty-Fourth  district  court  styl- 
ed and  numbered  as  follows:  Herman 
Kruegel  t.  H.  W.  Jones  et  al.,  No.  277;  Her- 
man Kruegel  t.  A.  B.  Bawllns  et  al.,  No. 
607;  and  Herman  Kmegd  v.  A.  B.  Rawlins 
et  al.,  No.  541— in  which  the  plaintiff  was 
suing  on  snbstantlally  the  same  cause  of  ac- 
tion as  herein,  and  for  the  same  matters  and 
things  as  sued  for  herein  by  him,  the  said 
court  did,  on  June  8,  1907.  adjudge  and  de- 
cree that  plaintiff,  Kruegel,  was  not  entitled 
to  any  recovery  against  defendants  therein; 
that  plaintiff  appealed  said  cases  to  this 
court,  where  th^  were  affirmed  and  writs 
of  error  were  refused  by  the  Supreme  Court; 
and  that  by  reason  of  all  of  which  appel- 
lant was  estopped  hNein,  and  said  Ju^ 
ments  were  all  res  adjudicate.  Further, 
that  theretofore  appellant  did  file  and  insti- 
tute in  the  Fourteenth  district  court,  against 
the  district  clerk  of  Dallas  county,  his  pro- 
ceedings, asking  that  said  Fourteenth  dis- 
trict court  would  order,  decree,  and  compel 
and  mandamus  said  clerk  to  isBue  execu- 
tion for  him  on  said  Judgment  rendered  in 
his  favor  by  said  court  on  Marcb  17,  1894, 
against  Murphy  A  Bolanz;  that  in  each  and 
all  of  said  proceedings  said  Fourteenth 
district  court,  by  its  Judgments  rendered  on 
AprU  11,  1904,  October  2,  1905.  May  12, 

1908,  and  October  10,  1908,  did  adjudge  and 
decree  that  appellant  was  not  entitled  to 
have  any  execution  Issued  for  him  by  said 
clerk,  which  said  Judgments  of  said  Four- 
teenth district  court  in  said  mandamus  pro- 
ceedings were  in  full  force  and  effect.  Fur- 
ther, that  said  Fourteenth  district  court  In 
that  certain  cause  and  proceeding  in  said 
court,  styled  and  numbered  as  follows,  Her- 
man Kruegel  v.  Murphy  &  Bolanz,  No.  12,- 
634,  on  January  23,  1909,  and  January  30, 

1909,  did  rtfuse  the  relief  in  said  proceed- 
ings prayed  for  by  appellant  to  compel  said 
clerk  to  Issue  for  him  an  execution  on  said 
Judgment  of  March  17,  1S94.  and  did  also 
decree  that  said  Murphy  &  Bolanz,  and  J. 
P.  Murphy  and  Charles  F.  Bolanz,  by  their 
discharge  in  bankruptcy  granted  them  by  the 
District  Court  of  the  United  States  in  the 
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year  1898,  were  relieved  and  discharged  of 
any  liability  on  said  judgment  of  March  17, 
1804,  and  said  Judgment  was  canceled  and 
dlscbarged  against  them.  That  said  Murphy 
&  Bolanz  and  J.  P.  Murphy  and  Charles  F. 
Bolanz  were  parties  defendant  to  all  the 
hereinbefore  mentioned  suits  and  proceed- 
ings, and  Judgments  were  rendered  in  all  of 
them  in  favor  of  said  Murphy  &  Bolanz  and 
J.  P.  Murphy  and  Ctiaries  F.  Bolanz."  A 
trial  resulted  in  a  verdict  and  judgment  in 
favor  of  appellees;  the  court  having  instruct- 
ed the  Jury  to  that  effect,  from  which 
Kruegel  appeals. 

The  appellees  sustained  the  defenses  set  up 
in  their  answers,  and  the  court  did  not  err 
In  directing  a  verdict  in  their  favor,  as  no 
other  judgment  should  have  been  rendered. 

The  issues  presented  and  raised  in  this 
case  are  precisely  the  same  as  those  that 
have  heretofore  been  decided  against  ap- 
pellant by  the  trial  and  appellate  courts  In 
a  number  of  instances,  and  it  seems  that 
the  litigation  over  these  matters  should  bare 
a  termination. 

Appellees  introduced  a  final  Judgment 
rendered  by  the  Fourteenth  district  court 
of  Dallas  coimty  in  a  cause  where  appellant 
sought  a.  mandamus  to  compel  the  district 
clerk  to  Issue  a  writ  of  execution  on  the 
judgment  of  Kruegel  v.  Murphy  &  Bolanz, 
No.  12,637.  for  $1,318.60,  which  Is  the  same 
Judgment  he  is  now  seeking  damages  for 
for  failure  to  issue  execution  on.  In  said 
mandamus  proceeding  it  was  adjudged  that 
Murphy  &  Bolanz  were,  by  their  discharge 
In  bankruptcy  granted  them  by  the  United 
States  District  Court  in  189S,  discharged 
and  relieved  of  liability  on  plaintiff  Krue- 
gel's  said  Judgment,  and  that  same  was  dis- 
charged and  canceled  by  said  bankruptcy 
and  no  longer  an  obligation  against  them. 
The  mandamus  was  refused  and  the  dnk 
ordered  not  to  issoe  execution  on  said  judg- 
.  ment 

Several  otbo:  judgmmts  were  introduced, 
wherein  the  court  refused  to  reanlre  the  dis- 
trict clerk  to  issue  execution  on  judgment 
In  No.  12,637,  Kruegel  r.  Murphy  ft  Bolanz. 

Appelleea  also  introduced  a  Judgment  of 
the  Forty-Fourth  district  court  enjoining 
Kru^el,  the  district  clerk,  and  others  from 
Issuing  execution  on  said  judgment  No.  12,- 
687,  on  the  ground  that  the  ownership  of 
same  bad  been  divested  out  of  the  bank- 
ruptcy proceeding,  wherein  be  was  on  bis 
application  adjudged  a  bankrupt. 

These  and  other  Judgments  introduced  in 
evidence  by  appellees  show  that  Kruegel's 
right  to  have  execution  issued  on  said  judg- 
ment in  No.  12,634  had  been  fully  adjudicat- 
ed. Some  of  the  cases  Involving  these  mat- 
ters have  beeu  passed  on  by  tills  and  the 
Supreme  Court,  in  which  it  was  held  that 
Kruegel  was  not  entitled  to  recover,  among 
which  are  Kruegel  v.  Kawlins,  121  S.  W. 


216;    Kruegel  t.  Jones,  121  S.  W.  218; 
Kruegel  v.  Rawlins,  ICQ  Tex.  86,  124  S.  W. 
419:  Kruegel  v.  Murphy  ft  Bolanz,  126  S. 
W.  680 ;  Kruegel  v.  Jones,  143  S.  W.  988. 
The  Judgn^ent  is  affirmed. 


UARTtN  T.  MARTIN. 

(Court  of  Civil  Appeals  of  Texas.    El  Faao^ 
Ma;  16,  1012.   On  Motion  for  Re- 
hearing, June  6, 1912.) 

DiVOBCX  (I  806*)  —  AUUOITT— SUPPOBT  OT 

Child. 

The  court  has  no  power,  Btatutorf  or  other- 
wise, upon  graDtitur  a  wife  a  divorce,  to  award 
alimony  to  the  wife  for  the  support  of  a  child* 
whether  it  t>e  temporary  In  its  nature,  or  with- 
out any  condition  that  the  child  shall  live. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  }  798;  Dec.  Dig.  S  it06.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;  James  R.  Harper,  Judge. 

Suit  by  Homer  B.  Martin  against  Grace 
Martin,  in  which  defendant  filed  a  crosa-bUl. 
From  a  judgment  for  defendant  on  her 
cross-bill,  plaintiff  appeals.  Reformed  and 
affirmed. 

Stanton  ft  Weeks,  of  II  Paao,  tm  appel- 
lant Coldwell  ft  Sweeny,  (tf  M  Paso,  for 
appellee. 

PETICOLAS,  3.  This  vaa  a  divorce  salt 
by  the  busband.  Homer  B.  Martin,  against 
the  wUte,  Grace  Martin,  and  she  answered 
by  general  demurrer,  general  denial,  and  bj 
cross-action,  praying  that  the  plaintiff  be 
refused  a  divorce  and  that  abe,  the  defend- 
ant, be  granted  a  divorce,  praying  that  she 
be  allowed  (100  as  attonwy's  fees,  and  that 
she  have  judgment  against  Homor  B.  Martin 
for  tbe  sum  of  |15  per  month  until  tlielr 
minor  child  should  become  of  age.  The  trial 
court  ref&sed  a  divorce  to  tbe  plaintiff,  grant- 
ed a  divorce  to  the  defendant  on  her  croa»- 
bill,  rendered  judgment  for  ber  for  fSO  at- 
torney's tees,  and  rendered  Judgment  for  her 
and  against  Homer  B.  Martin  for  tbe  snm 
of  $8  per  month  until  tbdx  minor  cbUd 
should  become  of  age. 

In  presentation  of  tbe  case  before  thla 
court,  appellant  abandons  bis  assignmoit 
wblcb  questioned  the  correctness  of  the 
court's  Judgmmt  in  granting  a  divorce  to 
Grace  Martin,  and  also  abandons  bis  assign- 
ment  that  the  court  erred  In  rendering  Judg- 
ment In  favor  of  the  wife  against  the  hus- 
band, for  attorney's  fee.  Therefore  we  do 
not  consider  those  questions.  The  assign- 
ment that  the  court  erred  in  awarding  tbe 
sum  of  $8  a  month  to  the  wife  for  a  period 
of  years  is  sustained.  See  LIgon  v.  Llgon. 
S9  Tex.  Civ.  App.  392,  87  S.  W.  838;  Bond 
V.  Bond,  41  Tex.  Civ.  App.  129',  90  S.  W. 
1128;  Barry  v.  Barry,  131  S.  W.  1142. 

It  is  very  strenuously  contended  by  ap- 
pellee's counsel  that  these  decisions  are  un- 
sound ;  that  as  tbe  Constitution  vests  the 
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Jorisdictlon  of  divorce  cases  In  a  district 
cuiut,  and  as  that  court  has  the  power  to 
award  the  custody  of  the  children  to  either 
spouse  and  to  divide  the  property  between 
tiieni,  it  follows  that  It  must  necessarily  have 
power  to  make  a  provision  for  the  support 
and  maintenance  of  the  child  during  its  mi- 
nority by  awarding  a  Judgment  against  the 
husband  In  favor  of  the  wife  for  that  pur- 
pose. In  this  connection,  however,  it  may  be 
said  that  the  record  In  this  case  does  not 
show  that  the  judgment  in  favor  of  the 
wife  for  the  support  of  the  child  is  condi- 
tioned in  any  way  on  the  life  of  the  child. 
Therefore  tlie  «xact  iiaestloa  we  have  be- 
fore OS  la  whetber  an  award  of  this  kind, 
in  its  nature  permanoit,  can  be  made  to 
the  wife.  But  whetber  we  construe  tlie 
Jodgmrait  aa  being  to  &yor  of  the  wife  for 
the  support  of  the  cblld,  without  any  condi- 
tion that  the  child  shall  lire,  or  construe  It 
simply  as  an  award  of  more  than  temporary 
tllQWDT  to  the  wife,  it  has  been  definitely 
decided  in  the  cases  dted  that  it  cannot  val- 
idly be  done.  We  may  say,  also,  that,  in 
addition  to  the  persnaslve  force  of  tbe  ded- 
tSaas  of  tbe  other  courts  of  appeals  above 
noted,  tbe  reasoning  upon  which  said  cases 
are  determined  commends  itself  to  our  Jndg- 
oent,  and  we  agree  with  it.  As  we  read 
Close  decisions,  tb^  do  not  bold  that  tbe 
child  oumot  recover  of  tbe  father,  nnder  dr- 
comstances  like  these,  for  its  support  and 
maintenance,  notwithstanding  the  divorce, 
but  simply  tiutt  there  has  been  no  provlslou 
made  tn  the  statute  authorizing  a  district 
court  to  make  sncb  an  award  in  a  divorce 
case,  and  that,  as  divorce  Is  tbe  creature  of 
statute,  the  power  given  the  district  court  in 
reference  thereto  comes  from  the  statute, 
and.  there  being  no  such  power  as  is  here 
exercised,  the  exercise  of  It  is  Invalid. 

For  the  reasons  indicated,  the  judgment 
of  the  lower  court  will  be  reformed  as  to  so 
mnch  of  It  as  awarded  judgment  to  the  wife 
for  the  sum  of  $8  per  month,  and  here  ren- 
dered in  favor  of  the  appellant  to  that  ex- 
tent. Tbe  remaining  portion  of  the  judg- 
ment will  be  affirmed. 

As  appellant  has  been  forced  to  appeal  to 
this  court  to  obtain  relief  against  the  por- 
tion of  the  judgment  Indicated,  costs  of  the 
appeal  will  be  taxed  against  the  appellee. 

Reformed  and  affirmed. 

On  Motion  for  Rehearing. 

In  our  original  (pinion  in  this  case  the 
writer  made  the  statement  that  the  record 
did  not  show  that  the  ^dgment  In  favor  of 
the  wife  for  tbe  support  of  the  child  Is  con- 
ditioned In  any  way  on  tbe  \Ue  of  tbe  dilld. 


In  motion  for  rehearing  appellee  calls  onr 
attention  to  the  fact  that  this  statement  Is 
not  borue  out  by  the  record,  and  an  exam- 
ination of  the  record  shows  that  the  judg- 
ment awarded  'tbe  wife  $8  per  month  during 
the  life  of  tbe  child  until  be  shall  obtain 
the  age  of  Id  years.  We  naturally  desire, 
therefore,  to  correct  the  statement  made  in 
the  original  opinion.  In  this  connection, 
however,  the  writer  does  not  desire  to  ahool- 
der  more  than  his  share  of  the  erroneous 
statement  adverted  to.  In  appellant's  brief 
tbe  following  Is  taken  from  the  statement  of 
the  nature  and  result  of  tbe  suit :  "And  fur- 
ther rendered  Judgment  in  favor  of  said 
Grace  Martin  and  against  said  Homer  B. 
Martin  for  tbe  sum  of  $8  per  month  until 
their  said  minor  child,  Jack  Martin,  should 
become  16  years  of  age."  In  appellee's  brief 
the  following  statement  la  made:  "App^ee 
adopts  appellant's  statement  of  the  nature 
and  result  of  tbe  suit,  with  tbe  addition  that 
appellee  In  her  cross-bill  prayed  for  tbe  cus- 
tody of  Jack  Martin,  tbe  child  of  the  mar- 
riage, and  tbe  court  in  Its  judgment  award- 
ed her  custody  of  such  child."  It  will  be 
seen,  therefore,  that  the  erroneous  statement 
made  in  the  opinion  was  directly  attributable 
to  oar  reliance  upon  appdlee's  agreement  in 
ber  brief  that  appellant's  statemat  of  tbe 
nature  and  result  of  the  case  vras  correct 
We  would  be  at  liberty  under  these  condi- 
tions, we  think,  not  to  correct  the  erroneous 
statement  and  to  bold  counsel  strictly  to 
what  they  have  stated  In  their  brief,  but  as  It 
makes  no  diCference  In  the  result  of  the  case, 
and  as  counsel  seem  to  desire  the  correction, 
the  explanation  above  set  out*  is  glv^.  In 
our  original  opinion  we  also  said:  "But 
whether  we  construe  the  judgment  as  being 
in  favor  of  the  wife  for  tbe  support  of  tbe 
child  without  any  condition  that  tbe  cbUd 
shall  liTe,  or  construe  it  simply  as  an  award 
of  more  than  temporary  alimony  to  tbe  wife, 
It  has  been  definitely  decided  In  the  cases 
cited  that  it  cannot  validly  be  done." 

Counsel  also  request  that  we  retaz  tb» 
coats  wblch  were  taxed  against  the  appellee, 
upon  Qie  theory  that,  this  being  a  divorce 
suit  and  the  expenses  of  this  litigation  being 
necessaries,  Uie  costs  should  be  paid  by  tbe 
husband,  because  until  the  case  is  finally  de- 
dded  the  parties  are  still  husband  and  wife. 
We  are  not  willing  to  dedde  that  this  Is  a 
sound  proposition  of  law,  and  make  no  ded- 
sion  as  to  Whetber  it  Is  or  not,  but,  as  a 
matter  of  discretion,  we  feel  Inclined  to  ex- 
erdse  the  discretion  and  to  tax  tbe  costs  of 
the  appeal  against  the  appellant,  and  it  Is 
accordingly  so  ordered. 

The  motion  for  rehearing  in  all  other  par- 
Uculars  la  overruled. 
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HERBERT  ft  WIGHT  t,  COFFEE. 

<Court  of  Civil  Appeals  ot  Texas.   El  Paao. 
Hay  9,  1912.   On  Rebearin^ 
May  29.  1912.) 

1.  Afpkai.  and  Bbbob  JS  627*)— RaC0Bi>— 
Statement  of  Facts— Time  foe  Piling. 

Where  an  original  copy  of  the  statement 
6t  facta,  not  bearing  the  file  mark  of  the  clerk 
of  the  lower  court,  and  a  carbon  copy  bearing 
■ach  file  mark  appeared  in  ttie  record,  but 
neither  the  original  nor  the  copy  was  filed 
within  the  time  prescribad  by  law,  neltfaer  can 
be  considered. 

[Ed.  Note.— For  other  caaes,  aee  Appeal  and 
Error.  Cent  Dig.  U  2744^-2749,  8126;  Dec. 
Dig.  i  627.*]  ~,        ,  V. 

On  Rehearing. 

2.  Appeal  and  Bbboe  (|  601*)— Rxoobd— 
Statement  op  Facts-Obioival  Copt. 

The  original  copy  of  the  statement  of 
facta  may  prooerly  be  eonaidered  a  part  of  tbe 
transcript  of  the  record  on  appeaL 

[Ed.  Note. — For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  H  26S1-2668;  Dec.  Dig.  1 
601.*3 

B.  Appeal  asd  Sbeos  (|  028*)  — Rbcobd  — 
Time  pob  Fiuno  Tbanbgbipt— Bxtenbzoh 

BT  STIFULATIOM. 

An  agreement  between  the  parties,  extend- 
ing  the  time  of  filing  the  transcript  beyond  tbe 
w  days  allowed  by  statute,  is,  In  efnct,  good 
canse  shown  why  tbe  traoscrlpt  was  not  filed 
within  tbe  statutory  period,  and  will  be  gtven 
tbe  effect  intended  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enoi^  Gent  Dig.  IS  2760-2764;   Dec.  Dig.  { 

4.  Appeal  and  Bbbob  (|  624*)— Tike  fob 

FZUNO  TBANSCBIPT— BXTSnSION  BT  AOBKE- 

hent—Reasonable  Time. 

A  stipulation  of  parties  as  to  tbe  time  of 
filing  the  statement  of  facts  cannot  indefinitely 
delay  its  filing;  and,  hence,  where  a  transcript 
of  the  record  was  originally  filed  fn  another 
Court  of  Cirtl  Aopeals  June  12.  1911,  and  aft- 
er transfer  was  filed  here  August  3,  1911,  and 
the  statement  of  facts  and  duplicate  received 
by  the  clerk  of  this  court  April  22,  1912,  waa 
not  filed  until  after  submission  of  the  case 
and  opinion  rendered,  It  was  tendered  too  late, 
notwithstanding  a  stipulation  that  it  might  be 
filed  in  the  appellate  court  at  any  time  before 
final  submission  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eno;^  Cent.  Dig.  U  2787-2742;  Dec.  Dig.  | 

Appeal  from  District  Goart;  Ector  Ooonty ; 
8.  J.  Isaacs,  Judge. 

Trespass  to  try  title  between  Herbert  & 
Wight  and  Frances  GofTee.  Judgment  for 
Coffee,  and  Herbert  &  Wight  appeal.  Af- 
firmed. 

Frank  A.  Jndkins,  of  Odessa,  for  appel- 
lants.   John  B.  Howard,  of  Midland,  for 

appellee. 

HIGGINS,  J.  This  Is  an  action  of  trespass 
to  try  title  for  the  purpose  of  establishing  a 
boundary.  The  cause  was  tried  before  tbe 
court,  who  filed  conclusions  of  law  and  fact 

[1]  There  appears  lu  tbe  record  an  original 
copy  of  the  statement  of  facta  approved  by 
the  court  and  counsel;  also  a  carbon  copy 


thereof.  The  carbon  copy  bears  the  file 
mark  ot  the  clerk  of  tbe  lower  court;  bat 
the  original  does  not  Neither  the  original 
nor  the  copy  was  filed  In  the  Ft  Worth 
Court  C^vU  Appeals  (from  wUdi  it  was 
transferred  to  this  court),  nor  In  this  conrt, 
within  the  time  prescribed  by  law,  and  c&Hr 
not  be  considered. 

In  the  absence  of  a  statemott  at  facts,  we 
cannot  pass  upon  tbe  merits  of  the  two  as- 
signments of  error  presented  by  appdlants. 

No  errors  appearing  of  a  fundomCDtol  at- 
tax9,  tbe  Judgment  is  affirmed. 

On  Rehearing. 

Appellants  have  filed  motion  for  rehearing, 
attaching  thereto  a  stipulation  signed  by 
counsel,  dated  March  18,  1911,  in  which  It 
was  agreed  that  tbe  statement  of  facta  In  the 
cause  might  be  filed  In  the  appellate  court 
at  any  time  before  the  final  submission  of 
the  cause,  and  the  court  is  requested  to  now 
give  eCFect  to  this  agreemmt  and  consider  tbe 
statement  of  facts.  The  transcript  of  the 
record  was  originally  filed  in  tbe  Ft  Worth 
Court  of  Civil  Appeals  on  June  12,  1911,  and 
upon  transfer  to  this  court  was  bere  filed 
on  August  3,  1911,  and  the  statement  of 
facts,  in  duplicate,  was  sent  to  the  clerk  of 
this  court  and  by  him  received  on  April  22, 
1912.  Until  the  filing  of  the  motion  for  re- 
hearing, with  above-mentioned  stipulation  at- 
tached, this  court  was  not  advised  of  the 
agreement;  and  the  statement  of  facts  was 
therefore  not  filed  or  considered. 

[2, 3]  Under  the  law,  tbe  original  copy  of 
the  statement  of  facts  may  properly  be  con- 
sidered a  part  of  tbe  transcript  of  the  record 
on  appeal ;  and  our  Supreme  Court  has  held 
that  an  agreement  between  the  parties,  ex- 
tending the  time  of  filing  the  transcript  be- 
yond the  90  days  required  by  the  statute,  waa 
in  effect  good  cause  shown  why  the  transcript 
waa  not  filed  within  the  time  required  by 
law,  and  that  such  an  agreement  could  be 
given  tbe  effect  Intended  by  the  parties. 

[4]  In  Stokes  v.  Wllmeth,  56  Tex,  Civ. 
App.  497,  120  S.  W.  948,  it  was  held,  how- 
ever, that  tbia  would  not  authorise  the  par- 
ties to  indefinitely  delay  filing  the  tranacript ; 
and  In  the  instant  case  we  think  that  tbe 
statement  of  facts  was  tendered  too  late,  and 
that  had  this  court  been  advised  of  the  8tii>- 
ulation  at  the  time  the  statement  of  facts 
was  tendered,  we  should  have  refused  to  give 
effect  thereto.  Certainly,  however,  it  ts  too 
late  to  give  effect  to  such  an  agreement  after 
the  case  has  been  submitted  and  opinion  ren- 
dered. Aside  from  these  considerations,  bow- 
ever,  there  is  a  further  insuperable  (Ejection 
to  the  consideration  of  the  statement  of  facts 
in  this  cause.  The  original  statemoit  which 
la  to  be  sent  up  to  this  court  as  a  part  of  the 
record  upon  appeal,  waa  never  filed  In  the 
lower  court  as  It  bears  no  file  mark  what- 
ever ;  and  we  are  therefore  unable  to  consid- 


'For  other  CUM  see  same  topic  and  McUmNUHSSa  In  Dec.  Dig.  A  An.  Dig.  Ktj  No.  Series*  Rep'r  InSexM 
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er  tbe  statement  of  facts,  for  tbe  reason  tbat 
It  was  not  filed  In  the  lower  court,  as  bj  law 
reqolred. 
Uotlon  for  rehearlns  orerniled. 


KANSAS  CIT7,  U.  &  O.  RT.  CO.  OF  TBXAS 
T.  WALSH. 

(Covrt  of  Civil  Appeals  of  Texai.  Ft.  Worth. 
April  20,  1^12,   Behearing  Denied 
Jane  1.  1912.) 
Faub  IifPBisoNiuirt  ({  16*)— Cabbibbs— Di* 
TBKTioM  or  TBB8PAS8BB— Scope  or  Authob- 

ITT. 

Plaintiff's  son,  a  boy  10  years  of  age,  en- 
tered defendant's  passenger  train  without  any 
money  or  tlckeL  and  tbe  conductor  ordered  the 
brakeman  to  lock  him  In  the  water-closet, 
where  he  was  held  until  the  train  passed  the 
station  at  which  the  boy  lived,  when  he  was 
taken  out  of  the  closet  and  put  off,  without 
any  harsh  words  or  phy^al  injury.  The  cob- 
diKtor  intentionally  carried  him  past  the  sta- 
tion to  break  up  a  habit  which  boys  had  bad  of 
stealing  rides  between  the  boy's  home  station 
And  another  station.  Held,  that  the  coodactor's 
act  was  B  continuous  act.  In  doing  which  the 
oondnctor  acted  in  the  furtherance  of  the  rail- 
road company's  business  and  within  the  scope 
of  his  authority,  so  as  to  make  the  company 
liable. 

lEd.  Note— For  other  cases,  see  False  Im- 
prisonatott.  Cent  Dtf.  H  6-47;  Dec^  Dig.  | 

Appeal  from  District  Conr^  HaAell  Coun- 
ty; Jno.  B.  Thomas,  Judge. 

Action  by  Joe  Walsh,  by  his  next  friend, 
against  the  Kansas  City,  Mexico  &  Orient 
Railway  Company  ot  Texas.  From  a  Judg- 
ment for  plaintiff,  Avoidant  appeals.  Af- 
firmed. 

H.  O.  MeConnelt  and  Gordon  B.  HcGnlre, 
both  of  Haskell,  for  appellant  Scott  &  Key, 
of  Haskell,  for  appellee 

CONNER,  C.  J.  This  suit  was  Instituted 
for  appellee,  by  his  ftither,  H.  M.  Walsh, 
as  next  friend,  against  the  appellant  railway 
company,  for  damages  in  tbe  sum  of  $5,000 
on  account  of  fright,  mental  anguish,  hu- 
miliation, and  shame  arising  from  bis  wrong- 
ful confinement  In  a  water-closet  on  one  of 
appellant's  trains.  In  a  trial  before  the 
court  without  a  jury  he  was  awarded  a 
Judgment  In  the  sum  of  $250,  from  which 
this  appeal  has  been  prosecuted. 

The  trial  court  filed  findings  of  fact  and 
conclusions  of  law,  which  are  as  follows: 

■The  court  finds  as  a  fact:  That  the  de- 
fendant is  a  common  carrier,  engaged  In 
the  business  of  carrying  passengers  for  hire, 
and  has  a  line  of  railway  extending  south 
from  Knox  City,  in  Knox  county,  Tex.,  to 
and  through  O'Brien,  in  Haskell  county, 
Tex.,  and  southward  to  Rochester,  In  Ha^k- 
^1  county,  Tex.;  that  the  minor  plnlntlff, 
Joe  Walsh,  boarded  the  passenger  train  of 
tbe  defendant  In  Knox  City  on  December  24, 
1910,  in  company  with  other  boys;  that 
after  tbe  train  bad  left  Knox  City  the  con- 


ductor aMVOacbed  the  plaintiff,  Joe  Walsh, 
a  boy  10  years  of  age,  and  asked  him  for 
hla  ticket;  tbat  the  boy  bad  neither  ticket 
nor  mwey;  tbat  the  conductor  thereupon 
ordfflnd  the  brakeman  to  lock  the  boy  In  the 
wat»-cl08et  on  said  train,  which  was  done; 
tbat  tbe  boy  had  told  the  conductor  tbat 
be  UTed  at  O'Brlffli,  the  next  station  on  tbe 
defendant's  line  of  railway,  and  about  2*A 
miles  sontb  of  Knox  City;  that  tbe  boy 
waa  k^  locked  In  ttte  said  water-closet 
until  a  short  time  after  tiie  train  had  passed 
tile  town  of  O'Brien ;  that  tbe  boy  was  pur- 
iwsely  carried  by  the  conductor  beyond  tbe 
station  of  O'Brien,  at  wbicb  time  the  boy 
was  taken  from  tbe  closet,  and  was  put  off 
at  Bocbester,  tbe  next  station,  from  wbicb 
he  walked  to  his  home  at  O'Brien,  m.  dis- 
tance of  about  6  miles;  tbat  the  boy  was 
ordered  by  tbe  conductor  to  be  lodced  ib 
tbe  w8ter«Ioset  because  be  bad  no  ticket 
or  money  to  pay  bis  fare;  that  tbe  boy 
cried  and  suffered  agitation  and  consider- 
able fright,  especially  after  tbe  train  had 
left  O'Brien;  tbat  at  the  time  the  boy  was 
put  off  tbe  train  at  Rochester  no  harsh  lan- 
guage was  used,  and  nothing  was  done  by 
tbe  employes  of  the  defendant  to  physically 
injure  the  boy;  tbat  other  boys  prior  to  this 
time  had  been  trespassing  on  defendant's 
trains,  by  stealing  rides  t>etween  Knox  City 
and  O^Biien,  thus  greatly  aunoying  the  con- 
ductors; that  the  conductor,  at  the  time  the 
boy  was  locked  up,  made  the  remark,  *I  will 
break  blm  from  sucking  eggs;'  that  this  boy 
had  not  been  on  defendant's  train  prior  to 
this  time. 

"The  court  concludes  as  a  matter  of  law: 
(1)  Tbat  Joe  Walsh,  tbe  minor  plaintiff,  was 
a  trespasser  on  the  defendant's  train.  (2> 
Tbat  the  conductor  bad  the  authority,  and 
It  was  his  duty,  to  put  the  l>oy  off  the  train 
In  a  proper  manner.  (3)  That  In  the  exer- 
cise of  bis  authority  that  It  was  bis  duty 
to  exercise  ordinary  care  not  to  injure  the 
boy.  (4)  That  tbe  acts  of  the  conductor  in 
locking  up  the  boy  and  carrying  him  beyond 
his  home  at  O'Brien,  and  In  putting  him  off 
the  train  at  Rochester,  a  point  about  S  miles 
distant  from  O'Brien,  was  related  to  and  in 
furtherance  of  the  defendant  railway  com- 
pany's business,  and  was  one  continuous  act 
leading  up  to  the  ejectlou  of  the  minor  de- 
fendant from  the  train  at  Rochester,  and 
was  in  law  the  act  of  the  defendaut.  (5) 
That  plaintiff  should  recover  Judgment  for 
$250  damages  occasioned  by  the  acts  of  de- 
fendant and  Judgment  for  said  amount  was 
accordingly  entered  against  the  defendant 
in  favor  of  plaintiff.  (6)  That  the  acts  of 
the  conductor  in  causing  the  boy  to  be  lock- 
ed up  In  the  water-closet  carried  beyond  his 
home,  and  put  off  at  Rochester  were  wrong- 
ful and  unnecessary  force,  and  occasioned 
damage  to  the  boy  to  the  extent  of  $2fi0." 

The  vital  question  presented  by  assign- 
ments of  error  to  the  action  of  the  court  In 
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overniling  demurrers,  ia  attacks  upon  the 
court's  conclusions  of  law  and  otherwise,  Is 
whether  appellant  la  liable  for  the  acts  and 
conduct  of  the  conductor  as  shown  by  the 
court's  findings.  The  contention  of  appel- 
lant Is  that  in  so  doing  the  conductor  was 
acting  without  the  scope  of  bis  authority, 
and  that,  hence,  appellant  la  not  bound. 
Among  others,  the  cases  of  I.  ft  G.  N.  Ry. 
Co.  T.  Anderson,  82  Tex.  516,  17  S.  W.  1039, 
27  Am.  St.  Eep.  902;  BaUway  Co.  v.  May- 
field,  35  Tex.  OlT.  App.  82.  79  S.  W.  365,  are 
dted  in  support  of  this  contention.  In  the 
case  last  cited,  Mayfield  was  a  trespasser  up- 
on a  freight  train  of  the  railway  company, 
and  was  injured  In  alighting  therefrom,  and 
suit  was  based  upon  the  negligence  of  the 
train  employte  In  removing  him  to  another 
place  and  there  abandoning  him  under  cir- 
cumstances from  which  he  suffered  for  want 
of  proper  surgical  attention,  and  it  was  held, 
in  effect,  that  the  acts  of  the  employ^  de- 
tailed in  the  opinion  were  neither  within  the 
actual  nor  apparent  scope  of  their  authority, 
and  that  therefore,  the  railway  company  was 
not  bound.  In  the  Anderson  Case  the  judg- 
ment  was  reversed,  on  the  ground  that  the 
court's  charge  placed  the  burden  of  proof 
upon  the  railway  company  to  show  tliat  the 
act  of  a  brakeman  in  knocking  the  com- 
plaining party  off  of  a  moving  train  was  not 
within  tbe  scope  of  his  employment,  this 
being  controverted  in  the  evidence.  The  de- 
cision, however,  recognizes  the  well-estab- 
Ushed  rule  on  the  subject  It  Is  there  said: 
"To  hold  the  master  liable  for  the  act  of  bis 
servant,  it  Is  not  necessary  that  the  serv- 
ant should  have  authority  to  do  the  particu- 
lar act.  The  act  of  the  servant  may  be  con- 
trary to  his  express  orders,  and  yet  the  mas- 
ter may  be  liable.  But  the  act  most  be 
done  within  the  scope  of  the  general  authori- 
ty of  the  servant,  and  must  be  done  In  fur- 
therance of  the  master's  business,  and  tor 
the  accomplishment  of  the  object  for  which 
the  servant  Is  employed^*  In  the  same  con- 
nection the  court  dtM  authorities  to  the 
effect  that  tlie  authority  of  a  brakeman  to 
eject  trespassers  from  the  cars  would  not 
be  implied,  though  it  was  otherwise  In  the 
case  of  a  conductor.  The  remarks  of  the 
court  last  referred  to  would  seem  to  be  par- 
ticularly pertinent  here.  In  the  court's  find- 
ings the  confinement  of  the  minor  was  by 
the  direction  and  authority  of  the  conductor, 
and  not  the  ind<Q>«ident  unauthorized  act 
of  the  brakeman.  We  think  It  must  be  lm> 
plied,  from  the  general  authority  of  the 
conductor  to  control  his  train  and  persons 
thereon,  that  he  has  authority  in  a  lawful 
way  to  eject  a  trespasser,  and  if  in  perform- 
ing this  duty  injury  to  the  trespasser  re- 
sults, the  master  cannot  escape  liability  on 
the  ground  merely  that  the  method  pursued 
by  the  conductor  was  unusual  and  wrongful. 
We  think,  with  the  trial  court,  that  the  act 
of  the  conductor  in  confining  the  boy  In  the 


water-closet,  and  In  keeping  him  there  until 
the  final  ejection,  must  be  held  to  be  a 
continuous  act,  and  that  in  so  doing  the 
conductor  was  acting  in  furtherance  of  bis 
master's  business,  and  that  appellant  is- 
llable.  See  Burnett  v.  Oecbsner,  92  Tex. 
588,  50  S.  W.  562,  71  Am.  St  Rep.  880; 
Bailway  Co.  v.  Parsons,  109  S.  W.  240. 

The  court's  findings  of  fact  and  of  law  are 
accordingly  adopted,  and  the  Judgment  Sm  af- 
firmed. 


BRANNIN  et  aL  t.  RICHARDSON  et  aLf 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth* 
March  30,  1U12.   Refaeariag  Denied 
May  18,  1012.) 

1.  Bills  awd  Notes  (i  497*)— Actions— Bub- 

DBK  OF  PbOOF. 

Usaally,  wbere  it  Is  shown  that  plaintiff 
has  acquired  a  negotiable  instrument  before 
maturity  for  valuable  consideration,  the  burden 
is  on  the  maker  to  show  that  the  plaintiff  had 
notice  of  any  defense  which  is  sufficient  to  de- 
feat a  recovery  on  such  InBtrument  either  la 
whole  or  in  part 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1675-1687;  Dec  Dig.  | 
497.*] 

2.  Bills  asd  Notes  ({  370*)— Bona  Fidb 

PUSOHASEBB— VBMOOB's  LIBIT  NVTWa. 

A  purchaser  of  land,  who  executed  ven- 
dor's lien  notes  for  the  price,  conveyed  the 
property,  and  his  grantee  assumed  the  notes. 
Before  payment  was  due,  part  of  the  property^ 
the  title  to  which  the  original  grantor  nad  war- 
ranted, was  taken  under  title  paramount  Held^ 
that  a  bona  fide  purchaser  oi  the  vendor's  lien 
notes  before  maturity  and  for  value,  without 
notice,  oould  only  recover  from  the  second 
grantee  a  sum  in  proportion  to  the  remaining 
Lund;  for,  while  Rev.  St  1895,  art.  307,  pro- 
vides that  a  purchaser  of  a  negotiable  instru- 
ment for  value  before  maturity,  and  withoat 
notice,  takes  free  from  the  equities  between 
the  parties,  the  second  grantee  of  the  land  was 
not  a  party  to  the  note,  and  only  assumed  pay- 
ment as  consideration  for  the  transfer  of  the 
land. 

[Bd.  Note.— For  otAier  coses,  see  Bills  and 
Notes,  Cent  Dig.  S|  868,  864;  Dec.  Dig.  | 
870.*] 

Appeal  from  District  Court,  Elastland 
County;  Thomas  L.  Blanton,  Judge. 

Action  by  L.  E.  Brannin  and  others,  as  ex- 
ecutors of  the  last  will  and  testament  of  L. 
B.  Rivers,  deceased,  against  Barton  M.  Rich- 
ardson and  others.  From  the  Judgment, 
plaintiffs  appeal.  Affirmed. 

J.  J.  Butts,  of  Cisco,  for  appellants.  Spann 
&  Alford,  of  Rising  Star,  for  appellee  A.  B^ 

Teston. 

CONKER.  G.  J.  L.  E.  Brannin  and  O.  P. 
Brannin  Instituted  this  suit  against  Bartoa 
M.  Richardson,  Catherine  Richardson,  A.  B. 
Teston,  and  B.  L.  Teston  to  recover  upon  a 
number  of  vendor's  lien  notes,  alleged  to  Imve 
been  acquired  by  It.  B.  Blvers,  deceased,  of 
whose  will  the  plaintiffs  bad  been  duly  ap- 
pointed  executors.  There  was  a  prayer  foi 
foreclosure  of  the  vendor's  lien  upon  the  laud 
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described  in  the  petition,  and  for  wlilch,  it 
was  alleged,  tbe  notes  had  been  given  In 
part  payment.  E.  L.  Teston  was  dismissed 
from  the  suit,  and  the  trial  resulted  in  a 
judgment  for  plaintiffs  against  A.  B.  Teaton 
for  the  sum  of  $250.40,  with  a  foreclosure  of 
lien  upon  the  land  described  In  the  petition, 
and  the  plaintiffs  hare  appealed. 

The  trial  was  upon  an  agreed  statement  of 
the  facts,  from  which  it  appears  that  on  the 
2d  day  of  October,  1906,  one  W.  C.  Dawdy,  in 
consideration  of  $400  Id  cash  paid  by  Barton 
il.  Richardson  and  the  execution  by  said 
Barton  Richardson  and  his  wife,  Catherine 
Richardson,  of  the  notes  herein  sued  upon 
and  of  one  other  note  for  the  sum  of  $160, 
sold  and  conveyed  to  the  said  Richardson  the 
land  described  in  the  plaintiff's  petition. 
The  deed  of  conveyance  to  Richardson  con- 
tained the  usual  general  warranty  clause,  and 
retained  the  vendor's  lien  upon  the  land 
therein  conveyed  to  secure  the  payment  of 
the  notes.  On  the  9th  day  of  October,  1906, 
■V.  C.  Dawdy,  for  a  valuable  consideration 
then  paid  by  tt.  E.  Brannin,  one  of  the  plain- 
tiffs herein,  and  who  was  then  and  there  act- 
ing as  the  agent  of  and  for  L.  B.  Rivers, 
sold  and  assigned  all  of  the  said  notes  to  said 
L.  B.  Rivers,  said  assignment  being  In  writ- 
ing and  duly  acknowledged,  and  couveyed  to 
L.  B.  Rivers  all  the  title  and  Interest  of  W. 
C.  Dawdy  to  said  lands,  as  w^l  as  to  said 
notes.  On  the  l»th  day  of  October,  1906,  Bar- 
ton M.  Richardson  and  Catherine  Richard- 
son, in  consideration  of  the  payment  to  them 
of  tile  smn  of  f422.26  by  A.  B.  Teston  and 
the  assumption  by  Teston  of  the  payment  of 
the  notes  herein  sued  upon,  as  well  as  of 
said  note  for  $160,  sold  and  conveyed  to  said 

A.  B.  Teston  the  land  described  in  the  plain- 
tiffs* petition,  and  that  had  been  sold  to  the 
Blchardsona  by  Dawdy;  this  deed  also  con- 
taining the  usual  covenants  of  warranty. 
Teston  on  the  same  day  paid  to  L.  E.  Bran- 
nin, as  the  agent  of  B.  Rivers,  the  $160 
note  which  is  not  involved  in  this  suit. 
Thereafter,  in  July,  1907,  the  Waples-Platter 
Grocer  Company  Instituted  suit  in  the  dis- 
trict court  of  Eastland  county  against  A.  B. 
Teston  and  others  to  recover  the  Thomas 
Benson  survey  of  land,  of  which  the  land 
conveyed  by  W.  C.  Dawdy  to  the  Richard- 
sons  and  by  the  Rlchardsons  to  the  defend- 
ant A.  B.  Teston  was  a  part  L.  E.  Brannin 
owned  a  part  of  the  Benson  survey  at  the 
time,  and  was  made  a  party  to  and  defended 
hi  the  suit,  as  did  also  A.  B.  Teston.  Other 
parties  claiming  to  be  the  heirs  of  Thomas 
Benson  intervened  In  the  suit    Appellee  A. 

B.  Teston,  as  stated,  contested  the  claim  of 
the  opposing  parties;  but  the  trial  resulted 
Id  a  Judgment  in  favor  of  the  plaintiffs  and 
intnreners  in  that  suit  for  all  of  the  land 
K>  purchased  by  Teston,  aceptlng  i"3/36o< 
and  tills  judgment  tias  never  been  set  aside. 

It  la  agreed  that  at  the  time  of  the  sale  of 
the  notes  in  controversy  by  Dawdy  L.  B.  Rlv- 
«r»  took  ttiem  wiUiout  any  notice  of  any  de- 


fect in  the  title  to  the  land  for  which  they 
were  given,'  further  than  she  could  in  law  be 
charged  with  by  reason  of  the  execution  and 
record  of  the  deed  from  Dawdy  to  Barton  M. 
Richardson  and  from  the  Rlchardsons  to  A, 
B.  Teston  and  the  recitations  In  the  note;  bat 
the  agreement  is  silent  as  to  whether  the 
plaintiff  L.  E.  Brannin,  as  agent  for  li.  B. 
Rivers,  had  or  had  not  notice  of  any  defect 
of  title  in  the  land;  the  agreement  in  this 
respect  being:  "In  the  purchase  of  the  said 
notes  herein  sued  upon,  the  plaintiff  L.  E, 
Brannin,  as  agent  of  L.  B.  Rivers,  acted  for 
and  on  behalf  of  the  said  L.  B.  Rivers,  and 
the  said  I/.  B.  Rivers  was  not  a  trana  flde  pur- 
chaser of  said  notes,  unless  the  said  L.  E. 
Brannin  would  have  been  a  bona  flde  pur- 
chaser thereof,  had  he  purchased  them  for 
himself  and  on  his  own  behalf." 

[1, 2j  The  judgment  for  $250.40  against  ap- 
pellee Teston  amounts  to  but  ^^'/stD  part  of 
the  total  sum  assumed  by  Traton  in  the  deed 
from  the  Rlchardsons  to  him,  and  the  com- 
plaint of  the  Judgment  Is  that  the  appellants 
and  plaintiffs  below  were  entitled,  under  the 
agreed  facts,  to  a  Judgment  for  the  total 
amount;  the  contention  in  behalf  of  appel- 
lants being  that  L.  B.  Rivers  was  an  Innocent 
purchaser  for  value  of  the  notes  in  contro- 
versy, and  therefore  toolc  them  by  virtue  of 
article  307  of  our  Revised  Statutes,  free  of 
Teston's  defense  of  a  partial  failure  of  the 
consideration  for  wlilch  they  had  been  exe- 
cuted. Appellee,  on  the  othec-hand,  contends 
that  the  recitations  of  the  deeds  and  notes  re- 
ferred to  affected  Rivers  with  notice  of  the 
defect  in  title,  by  reason  of  which  Teston 
later  lost  the  greater  part'of  the  land  pur- 
chased by  him. 

We  are  not  inclined  to  hold  that  the  mere 
fact  that  the  notes  by  their  recitations  in- 
formed Rivers  of  the  fact  that  they  were 
given  for  certain  lands  therein  described  and 
described  in  the  deed  to  which  they  refer  is 
suilicient  to  affect  him  with  notice  of  the 
defect  of  title  shown.  Ordinarily,  when  It  is 
shown  that  a  plaintiff  has  acquired  a  nego- 
tiable Instrument  before  maturity,  paying  a 
valuable  consideration  therefor,  the  burden  is 
on  the  defendant  to  show  that  the  plaintiff 
has  notice  of  the  defense  that  Is  sufficient  to 
defeat  such  instrument  in  whole  or  In  part 
Prouty  V.  Musqulz,  94  Tex.  87,  58  S.  W.  721, 
996.  It  may  be,  therefore,  doubted  whether 
the  agreed  facts  show  that  appellee  discharg- 
ed the  burden  of  proof  resting  upon  tiim. 
But  we  need  not  determine  this  question,  for 
the  reason  that  we  thlnlc  the  Judgment  must 
be  affirmed  on  another  ground.  Appellee  was 
not  a  maker  of  or  party  to  the  notes  sued 
upon.  His  liability  to  L,  B.  Rivers  depended 
solely  upon  his  assumption  of  the  payment 
of  the  notes  In  the  deed  from  the  Rlctiard' 
sons  to  him.  This  promise,  or  obligation, 
was  to  Richardson,  and  not  to  Rivera,  who 
had  become  the  owner  of  the  notes  prior  to 
Teston's  assumption  to  pay  them;  and,  while 
It  Is  weU  settled  tinder  the  antborities  that 
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tbe  owner  ot  an  obligation  bo  aammed  may 
avail  himaelf  of  tiie  assnmptitm,  yet  It  la  not 
anch  an  obligation  as  falli  witUa  the  artlde 
of  tbe  statute  dted.  As  between  appellee 
Teston  and  tbe*  RicbardsoDa,  It  can  acaice^ 
be  doubted  that  appellee  conld  avail  blmaelf 
of  the  feUtm  of  consideration  abown,  and 
we  think  L.  B.  Blvm  and  appellants,  as  her 
legal  r^i^entatlvee,  are  In  no  better  atti- 
tude. 

We  conclude  that  the  judgment  sbould  be 
afflrmeda 


BBFTTON  T.  J.  W.  CBOWDUS  DBUG  GO. 
et  al. 

(Court  of  GiTil  Appeals  of  Texas.  Tt.  Worth, 

May  18,  1912.) 

1.  MoBTGAOSB  ({  292*)— Tbaksfeb  or  Land— 
Absumftion  of  Moktoaoe  —  Aouibsibilitt 
or  Evidence. 

Where  recovery  on  a  note  was  soagbt 
againat  defendaot,  alleged  to  have  assumed  iti 

Eaymeot  as  part  of  the  purchase  price  of  land 
ought  by  him  from  tbe  makers,  and  be  de- 
fended on  the  ground  tbat  tbe  makers  had 
fraadulently  repreaeuted  to  faim  that  tbe  land 
was  incumbered  only  by  the  deed  of  trust  se- 
curing the  note,  when  In  fact  It  was  also  cov- 
ered by  two  vendors*  lien  notes,  the  two  ven- 
dors' uen  notes  were  admlsBible  in  evidence, 
though  they  described  tbe  land  as  "200  acres  oat 
of  the  N.  W.  one-fourth  of  a  3,200-tract  convey- 
ed to  P.  E.  G.,  and  the  same  land  conveyed  by 
P.  E.  G.  to  J.  S.  R.  by  his  deed  of  February  2, 
1910,"  while  the  bind  was  described  In  the 
trust  deed  and  in  the  deed  from  makers  to  de- 
fendant as  the  "south  one-half  of  tbe  north 
one-half  of  eight  hundred  acres  of  land  off  of  the 
northwest  one-fourth  of  three  thousand  two 
hundred  acres  of  land  conveyed  to  P.  E.  G., 
and  being  the  same  land  conveyed  by  P.  E.  G. 
to  J.  S.  R.  by  his  deed  dated  tbe  &id  day  of 
Feb.  1910;"  the  two  descriptions  labstantlally 
identifying  the  same  land. 

{Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  II  762-771,  790;  Dec  Dig.  |  292.*] 

2.  MoRTOAOEB  (I  292*)— DEFBNSsa— BqnrrA- 
BLE  Relief. 

Where  the  makers  of  a  note  falsely  repre- 
sent the '  incumbrances  upon  the  land  sold  by 
tbem,  and  induce  the  purchaser  to  assume  the 
payment  of  the  note  as  part  of  the  considera- 
tion, he  may  have  an  appropriate  equitable  re- 
lief in  ao  action  by  the  holder  of  the  note 
against  him  and  the  makers,  especially  where 
he  offers  in  bis  answer  to  rescind  and  alleges 
that  a  suit  for  rescission  is  pending. 

[Ed.  Note.— For  other  cases,  see  Mortfragee, 
Cent.  Dig.  S|  762-771,  790;  Dec  Dig.  |  292.*) 

Appeal  from  Taylor  County  Court;  T.  A. 
Rledsoe,  Judge. 

Action  by  J.  W.  Crowdus  Drug  Company 
and  others  against  A.  G.  Brltton  and  others. 
From  a  Judgment  for  plaintiffs,  defendant 
Brltton  appeals.  Reversed  and  remanded. 

Eugene  fDe  Bogory,  of  Abilene,  for  appel- 
lant  Ben  L.  Oox,  of  Abilene,  for  appellees. 

CONNEB,  0.  J.  In  this  suit  the  J.  W. 
Orowdus  Drug  Company  sued  upon  a  prom- 
issory note  in  the  sum  of  (267.35  made  by 
N.  D.  Cobb  and  V.  B.  Walters,  further  alleg- 


ing Oat  after  the  ezeentl<«  of  the  note  aod. 
before  Ita  maturity  appellant,  A.  Q.  Brltton^ 
had  purchased  of  the  other  defendants  a  cer^ 
tain  tract  of  land  in  Hardin  county,  and  as 
part  conaidenttlon  therefor  had  assumed  tbe 
payment  of  the  note  sued  upon.  Appellant, 
Brltton,  resisted  tbe  recovery  aa  against  lilm 
on  the  ground  that  at  the  time  of  his  purchase 
of  the  Hardin  coun^  land  Cobb  and  Walters 
had  falaely  represmted  that  the  land  was 
free  from  incumbrances  other  than  that  wt- 
denced  by  a  trust  deed  given  to  aecnre  tbe 
note  described  in  tbe  plaintltTa  petition.  It. 
was  also  alleged  that  the  date  of  the  ma- 
turity of  tbe  note  sued  upon  had  been  mis- 
represented; but,  inaamudi  aa  it  la  undis- 
puted that  the  note  was  not  presented  to  ap- 
pellant for  payment  until  after  the  time  be 
alleges  that  it  was  represented  to  mature,  we 
regard  this  allegation  aa  altogether  imma- 
terial, and  therefore  will  not  refer  to  it  fur- 
ther. 

The  trial  resulted  in  a  judgment  in  favor 
of  the  plaintiff  In  the  suit  aa  against  all  the„ 
parties,  and  In  favor  of  Cobb  and  Walters 
over  against  A.  O.  Brltton,  and  the  latter 
has  appealed. 

[1]  Tbe  only  Question  presenting  any  diffi- 
culty arises  over  the  action  of  the  court  in^ 
excluding  two  certain  v^dor*8  Uen  notes  in 
tbe  sum  of  $12S  each,  purporting  to  have- 
been  executed  by  V.  B.  Walters  and  creating 
a  vendor's  lien  upon  certain  described  Har- 
din county  land  In  favor  of  one  F.  W.  How- 
ell, tbe  payee  In  the  note.  Tbe  notes  were 
excluded,  as  shown  by  tbe  bill  of  exceptions, 
on  the  grounds,  among  others,  that  it  did. 
not  appear  tliat  they  were  unpaid,  or  that 
tbe  land  therein  described  was  the  same 
land  as  that  described  in  the  trust  deed  of 
tbe  plaintiff. 

The  description  of  the  land  as  given  In 
tbe  notes  offered  is  as  follows:  "200  acres 
out  of  the  N.  W.  one-fourth  of  a  3,200  tract 
conveyed  to  P.  E.  Glenn,  and  same  land  con- 
veyed by  P.  E.  Glenn  to  J.  S.  Rice  by  his  deed 
of  February  2,  1910."  That  given  in  the 
deed  from  Cobb  and  Walters  to  appellant 
and  In  the  trust  deed  to  the  J.  W.  Orowdos 
Drug  Company  is  as  follows:  "South  one- 
half  of  the  north  one-balf  of  eight  hundred 
acres  of  land  off  of  the  northwest  one-fourth 
of  three  thousand  two  hundred  acres  of 
land  conveyed  to  P.  E.  Glenn,  and  being  the 
same  land  conveyed  by  P.  E.  Glenn  to  J.  S. 
Rice  by  bis  deed  dated  the  2nd  day  of  Feb. 
1910." 

While  differently  worded,  we  think  the 
two  descriptions  substantially  Identify  tbe 
same  land.  A  careful  readli^  of  the  descrip- 
tion given  in  the  trust  deed  plainly  indicates, 
we  think,  that  the  land  conveyed  by  P.  E.' 
Olenn  to  J.  S.  Rice  on  the  2d  day  of  Feb- 
ruary, 1010,  was  200  acres,  twing  the  S.  ^ 
of  the  N.  ^  of  800  acres  off  the  N.  W.  M.  of 
tbe  3,200-acre  tract  of  land  in  tbe  deed  re- 
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ferned  to.  The  vendor's  lien  notes  oBfered. 
Then  cartfally  raid,  we  tblnk,  cover  the 
same  200  acres  of  land,  being  appsrantly  tbe 
same  as  conveyed  by  Olom  to  Rice  February 
2,  I&IOl  So  tba^  In  the  absence  of  eontra- 
dlctory  evidence,  we  think  the  objection  that 
tbe  notes  offered  did  not  describe  the  same 
land  as  that  of  the  trust  deed  and  of  tbe 
deed  from  Cobb  and  Walters,  wherdn  Brlt- 
ton  had  assmned  to  pay  tbe  Travis  note, 
cannot  be  shown  by  the  record.  The  farther 
objection  that  It  did  not  appear  that  the 
notes  offered  had  been  paid  would  seem  to 
be  unavailing,  In  view  of  appellant's  offer, 
as  shown  by  tbe  bill  of  exception,  to  so 
prove. 

{21  Appellant's  obligation  to  the  J.  W. 
Crowdns  Drug  Company  arose  only  by  virtue 
of  his  assumption  of  payment  contained  In 
the  deed  of  Cobb  and  Walters  to  him.  See 
Brannln  et  al.,  Kxecutora,  v.  Barton  M.  Rich- 
ardson, Ma  7,365,  148  S.  W.  848,  recently  de- 
cided by  na.  And  if,  in  truth,  at  the  time 
tbe  land  was  conveyed  to  him  Walters  fraad- 
nlently  represented,  as  appellant  alleges,  that 
the  land  for  which  the  aasnmptlon  In  part 
was  a  consideration  was  entirely  free  of 
liens,  other  than  that  created  as  security  for 
the  J.  W.  Crowdns  note  assumed,  and  that 
tbe  notes  offered  In  evidence,  as  was  allied, 
were  tmpald  and  constituted  unsatisfied  ven- 
dor's liens  upon  tbe  same  land,  equity  will 
extend  to  appellant  appropriate  relief;  par- 
ticularly is  this  true  in  view  of  appellant's 
offer  in  his  answer  to  rescind,  and  of  his  fur- 
ther auction  that  an  appropriate  suit  for 
rescission  bad  been  Instituted  and  was  pend- 
ing  In  the  district  court.  See  Brown  v. 
Mon^mery.  89  Tex.  250,  84  S.  W.  443. 

Vve  conclude  that  the  Judgment  must  be  re- 
versed, and  the  cause  remanded  as  against 
aU  parties  for  the  error  discussed. 


PABKEB  et  aL  v.  HAKRIS  COUNT;  DRAIN- 
AGE DIST.  NO.  2  et  aLf 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
April  5,  1912.    Rehearing  Denied 

May  2,  1912.) 

1.  Apfeai.  asd  Error  (g  1002*)— Bjivixw— 

Fin  oi. NOB — Cokclusive.ness. 

It  vaa  for  the  jury  In  the  trial  court  to 
decide  a  question  of  fact  on  which  the  evidence 
dearly  conflicted. 

lEd.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  ||  8936-8987;  Dee.  Dig.  | 
10O2.«l 

2.  DuiNS  (I  14*)— -PsociKoinoB  to  Estab- 
lish DiSTBICT— StIFFlCllINCT  Or  PETITION. 

The  petition  for  the  establishment  of  a 
drainaj^e  district  described  the  proposed  district 
as  beginning  at  tbe  common  comer  of  B.,  F., 
ind  U.  counties;  tb«;nce  eastwardly  along  the 
Ibe  between  B.  and  H.  countiea  "to  such  a 
point  on  C.  creek  as  will  afford  sufficient  good 
drainage  after  crossing  the  track"  of  a  railroad 
company  named;  thence  northerly  parallel  with 
the  railroad  track  "to  the  summit  of  the  divide 


between  S.  bayou  and  B.  bayon;  tbence  west- 
wardly  along  the  summit  of  the  divide,  follow- 
ing the  meandera  of  the  same,  to  the  line 
between  H.  and  F.  counties;  thence  southerly 
aloDg  said  line  to  the  beeinning."  The  sur- 
veys in  which  most  of  A's  lands  Ue  abut  on 
tbe  railroad  on  tbe  eaat,  and  the  surrey  in 
which  lie  the  remainder  of  his  land  included 
in  the  diatriet  adjoina  the  other  snrv^s  on 
the  east,  and  It  appeared  that  the  first  point 
on  C.  creek  after  crossing  the  railroad  which 
afforded  good  drainage  was  many  miles  down 
the  creek  at  a  point  from  which  a  line  runninc 
northwardly  parallel  with  the  railroad  would 
be  probabl^  several  mites  eaat  of  A'a  land. 
Beld,  that  the  petition  sufficiently  described  the 
boundaries  of  the  proposed  district  so  as  to 
notify  A  that  bis  lauds  were  included  therein. 

[Ed,  Note.— For  other  cases,  aee  Drains, 
Cent  Dig.  ii  6,  6;  Dec.  Dig.  |  14.*] 

8.  Dbains  (I  14*)  —  Dbainagb  Distbicts  — 

BOUNDABIES— OBSCBIPTION  IN  PETITION. 

The  petition  tor  the  estaUishment  of  a 
drainage  district  need  only  contain  a  suffldent- 

ly  defioite  description  of  tbe  boundaries  of  the 
proposed  district  to  notify  landowners  therein 
that  their  lands  are  included. 

[Ed.  Note. — For  other  cases,  see  Drains, 
Cent  Dig.  H  5,  6;  Dec.  Dig.  |  14.*] 

4.  Dbains  (S  14*)— Pbocebdinos  to  Esttab- 

USa  DISTBICTS-~NoTICE— SUFTICIXNCT. 

Pursuant  to  Acta  1907,  e.  40,  requiring  no- 
tice of  proceedings  to  establish  a  drainage  dis- 
trict to  be  posted  at  the  courthouse  door  of 
the  county,  and  at  four  other  "public  places" 
within  the  district,  notices  were  posted  at  the 
post  office,  the  schoolhouse,  ana  also  at  the 
depot  at  the  village  of  A.  and  one  was  posted 
at  tbe  schoolhouse  and  also  at  tbe  depot  at  E. 
The  town  of  A  is  not  incorporated,  and  about 
the  time  tbe  district  was  organised  there  were 
only  4  residents  within  a  oiile  of  the  town  fn 
every  direction,  but  witbin  a  radius  of  two 
miles  In  every  direction  there  were  from  12,000 
to  15,000.  The  schoolhouse  and  depot  were 
about  a  half  mile  apart.  The  depot  at  E.  la 
an  old  box  car  set  up  on  the  side  of  the  rail- 
road track,  and  the  schoolhouse  is  about  150 
yards  west  thereof,  and  tbe  post  office  is  about 
200  yards  east  of  the  railroad  track  and  depot 
There  is  a  store  near  tbe  railroad,  and  five  or 
six  houses  wlthfn  a  mile  of  the  railroad  sta- 
tion, and  five  or  aix  more  within  a  radius  of 
two  miles  thereof:  the  town  being  merely  a 
small  country  settiement  Held,  that  It  could 
not  be  aaid  that  tbe  notices  were  not  posted 
BO  as  to  give  reasonable  notice  to  persons  In- 
terested In  the.  organisation  of  the  drainage 
district 

[Ed.  Note.~For  other  cases,  see  Drains, 
Cent.  Dig.  U  S,  6;  Dec.  Dig.  |  14.*] 

6.  Dbains  (|  14*)  —  Fbocesdihgs— Goiioi.u- 

8IVENES& 

Drainage  Act  1907,  c.  40,  I  3,  providing 
that  tbe  county  commiBsiouerB  court  "shall 
have  exclusive  jurisdiction  to  bear  and  deter- 
mine all  contests  and  objections  to  tbe  creation 
of  a  drainage  district  "and  all  matters  per- 
taining to  tbe  same,  and  said  court  shall  have 
exclusive  Jurisdiction  in  all  subsecjuent  pro- 
ceedings of  tbe  district  when  organized,"  gave 
tbe  court  exclusive  jurisdiction  to  determine 
wljether  the  petition  for  the  district  was  void 
for  not  defining  its  boundaries,  whether  it  was 
signed  by  tbe  requisite  number  of  qualified  per- 
sons, whether  notices  of  the  proceedings  had 
been  properly  published,  and  whether  the 
bouodaries  of  the  district  conformed  to  those 
described  fn  the  petition. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent.  Dig.  8§  5,  6;  Dec  Dig.  1  14.*] 
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8,  Dhaxhs  (I  IS*)— Deairaoi:  Dibtbict— Na- 

TUBB  or  DiBTBIOT. 

The  drainage  district  organiied  nnder 
Drainage  Act  1907,  c.  40,  is  a  public  or  quasi 
public  corporation. 

[Ed.  Note.— For  other  cases,  see  Dralna, 
Gent  Dig.  S  4;  Dec  Dig.  {  13.*] 

7.  Dbaivs  (i  14*)— Cbbatiom  or  Distbiot— 
Vauditt  of  Obgakizatioh  —  Collateral 
Attack. 

When  the  law  provides  for  the  creation 
of  a  drainage  ^atrict  hy  any  public  bod;,  as 
by  the  coDDt;  commissioners  court,  the  valid- 
ity of  the  district  created  by  it  cannot  be  col- 
laterally attacked  for  failure  to  comply  with 
the  procedure  prescribed,  or  for  irregularities 
therein,  but  oaly  directly  by  quo  warranto. 

[Ed.  Note.— For  other  caaes,  see  Dralna, 
Cent  Dig.  11  0,  6;  Dec.  Dig.  |  14.*] 

8.  Dbaxns  ({  14*)— Dbainaob  Distbiots  — 

GUBIKG  IBKEOULABITISB  —  CUBATITX  STAT- 
UTES. 

Acts  1909,  c.  IS,  la  entitled  "An  act  to 
amend  certain  sections  named  of  chapter  40 
of  the  General  Laws  of  the  Thirtieth  Legisla- 
ture, validating  certain  proceedings  and  bonds 
heretofore  issued  and  registered,  providing  for 
additional  elections  and  issuance  of  bonds, 
election  of  drainage  commissioners,  etc.,  and 
section  1  provides  tliat  in  all  cases  where 
drainage  districts  have  heretofore  been  estab- 
lished or  a  hearing  has  been  heretofore  had  on 
the  petition  and  action  taken,  or  wher^  a 

Sublic  hearing  is  pending,  the  notices  for  aach 
earing,  as  well  as  for  the  bearing  npoD  the 
engineer's  report  are  hereby  deemed  to  have 
been  legal  and  valid  notices  under  the  full 
meaning  of  the  law.  Held  that,  if  the  statute 
were  constitutional,  It  cured  all  Irregularities 
In  posting  notices  of  the  OTgaDixatTon  of  a 
drainage  district  under  the  atatute  amended  by 
the  curative  act 

[Ed.  Note. — For  other  cases,  see  Drains, 
Cent  Dig.  SS  5,  6;  Dec  Dig.  S  14.*] 
8.  Statutu  (i  261*)— Rbtboactzvb  Qfkba- 

TION. 

The  Legislature  may  gfve  retrospecdvely 
the  capacity  which  it  could  have  given  in  the 
first  instance,  and  may  dispense  retroactively 
with  any  statutory  formality  which  It  could 
bare  dispensed  with  in  the  first  Instance. 

[Ed.  Note.— For  other  cases,  sea  Statotea, 
Cent  Dig.  S  S42;  Dec  Dig.  {261.*] 

10.  Drains  (|  2*)  —  CoirsTiTUTioNAL  Law 
(I  289*)— Dub  Pbocess  of  Law. 

A  statute,  which  authorized  the  creation 
of  a  drainage  district  without  notice  to  the 
property  owners  affected,  or,  at  most  with 
notice  by  posting  at  five  public  places  in  the 
district,  did  not  violate  the  due  process  of  law 
provisions  of  the  state  and  federal  Constitu- 
tions. 

[Ed.  Note.— For  otiier  cases,  see  Drains, 
Cent  Dig.  I  17;  Dec  Dig.  i  2;*  Constitn- 
^mal  Law,  Cent  Dig.  |  870;   Dec.  Dig.  | 

U.  Statutes  (i  97*)- "Special  Law." 

Acts  1909,  c  13,  amended  the  drainage  law 
of  1907,  and  section  1  provided  that  where 
drainage  districts  had  been  established,  or 
where  a  hearing  had  been  theretofore  bad  on 
the  petition,  and  action  taken  by  the  county 
commissioners'  court,  or  where  a  public  hear- 
ing was  then  pending,  and  the  notices  have 
been  posted,  the  notices  of  the  public  bearing, 
as  well  as  of  the  hearing  on  the  engineer's  re- 
port provided  for  by  section  10^  should  be 
deemed  and  declared  legal  notices  of  the  pub- 
lic hearing.  Acts  1911,  c  118,  amending  the 
Drainage  Act  1907,  provides  that  "in  all  drain- 
age districts  heretofore  created,  and  which 
have  issued  and  regiatered  bonda  with  the 


comptroller,"  all  proceedings  done  in  connec- 
tion with  and  leading  up  to  the  creation  **of 
such  districts"  and  the  issuance  of  such  bonds 
are  hereby  declared  valid  and  legaL  Held, 
that  the  statutes  were  not  special  utws  within 
Colut  art.  3,  I  S7,  prescribing  certain  fbrmall- 
tiea  in  the  passage  of  such  laws. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §S  108.  109;  Dec  Dig.  !  97.* 

For  other  defioitions,  see  Words  and  Phras- 
es, VOL  7,  pp.  6577-6584;  voL  8,  p.  7802.] 

12.  Constitutional  Law  ({  43*) — Consti- 
tutional Pbovisions— Bbtoppbl  to  Raise. 
If  proceedings  to  establish  a  drainage  dis- 
trict would  deprive  property  owners  of  their 
property  witliout  due  process  of  law,  they  could 
not  be  estopped  from  ssserting  that  ground  of 
invalidity  by  having  failed  to  object  to  the 
organization  of  the  district  after  having  notice 
thereof. 

[Ed,  Note, — For  other  cases,  see  Constita- 
tional  Law,  Cent  Dig.  S  41;  Dec.  Dig.  {  43.*] 

Error  to  District  Court  Harris  County; 
Chas.  E.  Ashe,  Judge. 

Suit  by  J.  C.  Parker  and  others  against 
the  Harris  County  Drainage  District  No.  2 
and  others.  Judgment  for  defendants,  and 
plalntlfh  bring  error.  Affirmed. 

Hntcbeaon  &  Hutcbeson,  of  Houston,  for 
plaintiff  In  error.  Wilson  it  Dabney,  George 
B.  Griggs,  R.  L.  Whitehead,  and  L.  R.  Bryan, 
all  of  Houatmi,  fDr  detemlant  In  tirror. 

BEESB,  J.  TUs  action  was  Instituted  by 
J.  a  Paricer,  W.  H.  Parker.  Morgan  (or  J. 
&U  Darldaon,  and  Sam  Allen  against  Harris 
connt7  drainage  district  No.  2,  the  commis- 
slonem  of  said  district,  and  the  ooonty  Judge 
and  members  of  tbe  commissioner^  oonrt  of 
Harris  county,  to  enjoin  tbe  constractkm  of 
drainage  dltcbes  and  otber  works.  In  connec- 
tion with  said  scbeme  of  drainage,  upon  the 
lands  of  plaintiffs  within  the  boondarles  of 
said  district,  and  also  to  restrain  the  levy 
and  collectiou  of  the  special  drainage  tax 
upon  said  lands.  Upon  trial  with  a  jury  the 
court  instructed  the  Jury,  In  substance^  that 
plaintiffs  J.  C.  ^rker,  W.  H.  Parka:,  and 
Morgan  Davidson  were  not  entitled  to  any 
relief,  and  that  the  vndlct  should  be  against 
them.  The  Jnry  was  further  Instructed  to 
return  a  verdict  against  plaintiff  Allen  In  so 
far  as  concerns  the  levy  and  collection  of 
taxes  upon  his  lands  for  the  payment  of  his 
Just  and  proportionate  share  of  the  first  $33,- 
000  of  drainage  bonds  which  had  been  Issued 
and  sold.  Except  as  to  this  the  Jury  was 
charged  to  return  a  verdict  for  Allen  as  to 
the  relief  prayed  for  by  him,  unless  they 
foimd  for  defendants  upon  the  Issue  of  es- 
toppel tmsed  upon  his  knowledge  of  the  cre- 
ation of  the  drainage  district.  Including  hl» 
lands,  and  the  work  being  done,  and  his  de- 
lay In  the  Institution  of  this  action.  A  spe- 
cial charge  requested  by  defendants  was  giv- 
en instructing  the  Jury,  In  substance,  that 
plaintiffs  could  not  question  in  this  suit  the 
validity  of  the  organization  of  the  district, 
with  the  boundaries  as  shown,  including  the 
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lands  of  Allen,  bnt  tbat  Uw  sole  laane  rab' 
mitted  was  whether  be  was  entitled  to  an 
Injunction  restraining  the  drainage  district 
from  levTing  and  collecting  Its  taxes  on  said 
lands,  or  from  doing  any  of  the  drainage 
work  thereon.  Under  these  instructions,  the 
jury  returned  a  verdict  in  favor  of  defend- 
ants against  all  of  the  plalntiCb.  Judgment 
was  thereupon  rendered  that  plaintiffs  take 
nothing  by  their  plea  and  that  defendants  re- 
oarer  tbsir  costs.  A  motion  for  a  new  trial 
vas  made  which  was  overruled,  and  the 
plaintiffs  bring  the  cause  to  this  court  on 
writ  of  error. 

The  following  facts  are  substantially  alleg- 
ed by  the  pleadings  of  the  parties  and  were 
established  by  the  undisputed  evidence: 

The  drainage  district  referred  to  was  cre- 
sted and  organized  by  authority  of  the  pro- 
risiona  of  chapter  40,  acts  of  the  regular  ses- 
sion  of  the  Thirtieth  Legislature  (Acts  1907, 
p.  78),  and  as  organized  Includes  lands  of 
each  of  the  appellants.  The  lands  of  S.  E. 
Allen  BO  included  are  about  S,000  or  6,000 
acres.  The  Initial  petition  required  by  sec- 
tion 2  of  the  act  was  signed  by  31  persons 
tnd  was  presented  to  the  commissioners' 
court  of  Harris  county  on  June  9,  190S.  The 
petition  contained  the  necessary  and  proper 
all^ations  required  by  the  act  The  bound- 
aries of  the  proposed  drainage  district  were 
given  as  follows:  Beginning  at  the  common 
comer  of  Brazoria,  Harris,  and  Ft.  Bend 
counties:  thence  eastwardly  along  the  bound- 
ary line  between  Brazoria  and  Harris  coun- 
ties to  such  point  on  Clear  creek  as  will  af- 
ford sufficient  good  drainage  to  the  district 
after  crossing  the  track  of  the  Gulf,  Colorado 
t  Santa  F6  Ballroad;  thence  in  a  northerly 
direction  parallel  with  the  said  railroad 
track  to  the  summit  of  the  divide  between 
Sims  bayou  aud  Brays  bayou;  thence  west- 
wardly  along  the  divide,  following  the  mean- 
ders of  the  same  to  the  line  between  Harris 
sad  Ft.  Bend  counties;  tbence  southeast- 
wardly  along  said  line  to  the  beginning. 
This  petition  was  presented  to  the  commis- 
sioners* court  on  June  9,  1908,  at  a  r^ular 
meeting  of  the  court,  and  thereupon  an  order 
was  made  and  entered  by  the  court  which, 
after  renting  that  it  appeared  to  the  court 
that  the  signers  were  taxpayers,  that  the  pe- 
tition was  In  conformity  with  the  law, 
and  tbat  the  necessary  deposit  required 
by  the  law  liad  been  made,  set  the  same 
down  for  hearing  on  July  17.  1908,  and 
orderad  tbat  the  clerk  cause  to  be  posted  five 
certified  copies  of  the  petition  and  the  order, 
four  within  the  boundaries  of  the  district 
and  one  at  the  courthouse  door  of  Harris 
coonty,  in  order  tliat  any  person  residing  in 
the  proposed  district  might  appear  and  state 
his  objections  thereto.  These  notices  were 
accordingly  posted,  one  at  the  courthouse 
door,  one  at  Almeda  poat  office,  one  at  the 
scbooltaoose  at  Almeda,  one  at  the  scfaool- 
honse  at  EMn,  and  one  at  the  depot  at  Brln; 
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the  return  stating  that  the  last  four  places 
were  public  places  within  the  proposed  dis- 
trict, which  w&a  also  shown  by  the  affidavit 
of  the  deputy  derk,  who  posted  the  noticea. 

On  the  day  set  for  the  hearing  of  the  peti- 
tion, at  a  meeting  of  the  commissioners*  court 
the  following  order  was  made:  "On  this  the 
17th  day  of  July,  A  D.  1908,  came  on  for 
hearing  before  the  court  the  petition  of  3X 
resident  citizens  of  the  proposed  drainage 
district  to  be  known  as  Almeda  drainage  dis- 
trict of  Harria  county,  Texas,  and  it  appear- 
ing that  due  notice  of  said  hearing  has  been 
posted  by  the  clerk  of  this  court  for  80  full 
days  preceding,  as  shown  by  hla  return  on  a 
certified  copy  of  said  petition  and  order  of 
the  court  passed  June  9,  1908,  and  the  court 
baring  heard  all  the  partlea  who  appeared 
before  it  and  gave  their  evidence  thereon, 
and  being  of  the  optnton  that  the  drainage  in 
such  district  Is  feasible  and  practicable,  and 
tbat  it  is  needed,  and  that  said  drainage 
would  be  conducive  to  the  public  health  and 
of  benefit  to  the  citizens  of  said  community, 
on  motion  of  Commissioner  Hirsch,  seconded 
by  Commissioner  Hare,  the  court  so  finds  and 
directs  that  its  findings  be  placed  of  record. 
It  is  further  ordered  that  George  F.  Horton, 
a  competent  civil  engineer  of  Harris  county, 
be  and  he  is  hereby  appointed  to  proceed  Im- 
mediately upon  the  premises  described  In 
said  petition,  aud  thp  land  embraced  therein, 
and  examine  the  same  and  locate  the  neces- 
sary canals,  drainage  ditches,  etc.,  and  make 
an  estimate  of  the  probable  coat  to  make  and 
complete  each  of  them,  and  designate  the 
streams  and  bayous  necessary  to  be  cleared, 
deepened,  or  straightened,  and  estimate  the 
cost  of  each,  and  shall  also  estimate  the  prob- 
able cost  of  maintaluing  the  same  for  a  year, 
and  proceed  to  make  his  report  thereon  to 
the  court  In  locating  canals  and  ditches, 
the  engineer  shall.  In  so  far  as  the  same  may 
be  practicable,  follow  the  lines  of  the  land, 
where  It  has  been  sectlonized,  and  his  report 
shall  be  accompanied  by  a  map  showing  the 
initial  or  beginning  point,  as  well  as  the  out- 
lets of  all  canals,  ditches,  etc.,  as  provided  by 
law." 

The  engineer,  George  F.  Horton,  as  a  pre- 
liminary to  the  location  of  the  drainage 
ditches,  and  outlining  the  work  to  be  done, 
undertook  to  locate  and  define  the  outside 
boundaries  of  the  district.  In  doing  so,  ac- 
cording to  his  report,  he  found  that  the  line 
along  Clear  creek  which,  according  to  the 
petition,  called  to  run  to  a  iwint  on  said 
creek  which  would  afford  sufficient  good 
drainage,  after  crossing  the  Gulf,  ~  Colorado 
&  Santa  F€  Railroad,  had  to  be  extended 
several  miles  below  such  crosalng,  aqd  to 
the  track  of  the  G.,  H.  &  H.  R.  R.  before  a 
point  could  be  readied  ttiat  met  these  re- 
qulrements.  He  also  found  that  a  line  run- 
ning northwardly  from  this  point  to  the 
summit  ai  the  divide  between  Stms  and 
Rngra  bayona  oould  not  ba  ran  to  parallel 
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the  Oolf,  Colorado  &  Santa  FA  Railroad,  as 
called  for  In  the  petition;  tbat  such  a  line, 
if  run  parairel  with  said  railroad,  would 
run  to  the  eastward  of  the  monttu  of  both 
of  said  bayona  where  they  emptied  Into  Buf- 
falo bayou;  and  tbat  In  order  to  reach  the 
point  called  for  as  the  summit  of  the  dlWde 
between  Brays  and  Sims  bayous,  from  the 
aforesaid  point  on  Clear  creek,  the  line 
would  have  to  incline  slightly  towards  the 
Oulf.  Colorado  &  Santa  F6  Railroad.  The 
engineer  further  reported  that  the  divide  be- 
tween Brays  and  Sims  bayous,  as  under- 
stood by  him,  was  found  to  lie  for  the  most 
part  along  the  track  of  the  Galveston,  Har- 
rlsburg  ft  San  Antonio  Railway,  and  that  he 
followed  this  line  as  the  dividing  line  be- 
tween the  watersheds  of  the  two  bayous  to 
the  rt.  Bend  county  Une.  The  engineer  In 
his  report  embodied  a  specific  and  definite 
description  of  the  boundaries  of  the  dls- 
trlet,  accompanying  his  report  with  a  topo- 
graphical map,  showing  the  contour  of  the 
land,  and  the  location  of  the  drainage  ditch- 
es, and  containing  other  data  as  required  by 
section  7  of  the  act  Upon  the  filing  of  the 
report  an  order  was  made  by  the  commis- 
sioners' court  setting  the  same  down  for 
hearing  on  October  26,  1908,  as  required  by 
section  10  of  the  act,  and  the  clerk  was  re- 
quired to  cause  to  be  posted  the  notices 
required  by  law.  The  notices  were  accord- 
ingly posted,  as  shown  by  the  return  of  the 
deputy  clerk  duly  sworn  to,  at  the  same 
places  at  whidh  the  notices  of  the  Initial  pe- 
tition had  been  posted.  The  hearing  upon 
the  engineer's  report  was  postponed  to  De- 
cember 4,  1908,  when  an  order  was  made 
approving  the  report,  and  on  the  same  date 
the  court  made  an  order  ordering  an  elec- 
tion to  be  held-on  Monday,  Jannary  2S,  1909, 
In  the  proposed  drainage  district,  as  requir- 
ed by  section  12  of  the  act  In  this  order 
the  boundaries  are  set  out  as  embraced  In 
the  engineer's  report  the  voting  places  are 
designated,  and  the  officers  to  hold  the  elec- 
tion are  named,  and  iiotic»  ordered  to  .be 
posted  aa  provided  by  law.  Notices  were 
posted  accordingly,  one  at  the  courthouse 
door,  and  five  at  public  placea  in  the  pro- 
posed district;  four  of  them  being  the  aame 
heretofore  mentloued,  and  the  flftli  being 
the  depot  at  Almeda.  The  election  was 
held,  with  the  result  that  61  votes  were  cast, 
of  which  CSl  were  for  and  9  against  the  cre- 
ation of  the  district  and  lasoance  of  bonds 
and  levy  of  tax.  On  February  10,  1909,  the 
commissioners*  court  met,  canvassed  the  re* 
turns,  and  declared  the  result  aa  aforesaid, 
and  declared  the  district  created  onder  tlie 
name  of  Harris  county  drainage  district  No. 
2,  giving  the  boundaries  thereof  as  embodied 
In  the  engineer's  report  At  the  same  term 
of  the  court  three  commissioners  were  ap- 
polntM  as  provided  by  the  act.  who  duly 
qualified  as  such.  Thereafter,  cm  March 
10th,  an  order'  waa  duly  made  authorizing 


the  issuance  of  bonds  of  said  drainage  dis- 
trict to  the  amount  of  (200,000  In  denomi- 
nations of  $1,000  each,  to  run  30  years,  re- 
deemable at  the  option  of  the  district  in  20 
years.  By  the  terms  of  the  order  provision 
was  made  for  the  levy  of  the  necessary  tax 
annually  to  pay  Interest  and  provide  a  sink- 
ing fund  as  required  by  law. 

It  was  alleged  by  defendants  in  their 
pleadings,  and  was  established  by  the  undis- 
puted evidence,  that  thereafter  on  June  23, 
1909,  with  the  approval  of  the  county  Judge, 
a  contract  was  entered  into  by  the  drainage 
commissioners  with  Kinnear  Bros.,  who  came 
In  as  defendants,  for  the  construction  of 
drainage  ditches,  opening  of  streams,  and 
other  work  necessary  to'  put  In  opontlon 
said  scheme  of  drainage.  The  contract  price 
of  the  work  was  $150,531.  Kinnear  Bros, 
were  to  buy.  at  par  and  accrued  Interest 
$165,000  of  the  bonds  of  the  drainage  dis- 
trict For  $10,000  of  said  bonds  to  be  issued 
to  them  they  were  to  pay  cash,  and  the  re- 
mainder of  the  bondfl  were  to  be  delivered  to 
them  in  payment  of  the  work  as  it  progress- 
ed. They  gave  bond  for  the  performance  of 
the  work.  At  the  time  of  the  Institution  of 
this  suit  the  $10,000  of  said  bonds  had  been 
delivered  and  paid  for.  and  in  addition  $25,- 
000  thereof  had  been  delivered  for  work 
performed.  These  bonds  Iiad  been  by  them 
sold,  being  the  bonds  referred  to  in  the 
court's  charge.  The  entire  issue  of  bonds 
was  approved  by  the  Attorney  Oeneral  and 
registered  by  the  Oomiitroller  as  provided 
by  law. 

The  grounds  of  relief  set  out  by  plalntifEs 
were  based  upon  alleged  failure  to  comply 
with  the  provisions  of  the  act  In  question  in 
the  orgaulzation  of  the  drainage  district  It 
was  urged  that  the  proceedings  leading  up  to 
the  creation  and  organization  of  the  district 
and  the  issuance  of  bonds,  levy  of  taxes,  etc., 
were  void  for  the  following  reasona:  First 
The  Initial  petition  was  not  signed  by  20  of 
the  freehold  resident  cttlisenB,  taxpayers  In 
the  proposed  district  nor  by  one-third  of 
such  freehold  resident  citizens,  taxpayers 
whose  lands  are  afFected  thereby,  as  requir- 
ed by  section  2  of  the  act  Second.  That  the 
proposed  boundaries  of  the  district  as  eet 
out  in  the  petition  were  so  vague  and  in- 
definite and  uncertain  aa  not  to  give  suffi- 
cient notice  to  the  dtliena  irho  might  be  in- 
terested of  the  extwt  of  sa<Ai  boundariea  so 
as  to  enable  them,  and  especially  plaintiff 
Allen,  to  determine  whether  any  of  their 
lands  were  Included  Qierdn.  ^ird.  That  the 
engineer,  Horton,  without  authority  of  law, 
by  his  survey,  extended  tlie  boundaries  of 
the  proposed  district  far  beyond  the  bound- 
aries set  out  In  the  petition,  and  arbitrarily 
and  without  authority  of  law  changed  said 
boundarlea  with  the  effect  to  include  in  said 
district  about  5.000  acres  oC  Allen's  land,  of 
which  not  more  than  300  acres  would  have 
been  Included  In  the  boundarlea  ot  the  dia- 
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trict  as  set  ont  In  the  petttlon,  and  that 
tbese  changed  bonndarles  had  been  adopted 
by  the  commissioners'  court  as  the  bounda- 
ries of  the  district  as  established,  without 
authority  of  law,  and  contrary  to  the  ex- 
press provisions  of  the  act  Fourth.  That 
the  notices  of  the  filing  of  the  petition,  of 
the  engineer's  report,  and  of  the  election, 
were  not  posted  in  four  public  places  In  the 
district  as  provided  by  law,  and  were  not 
BO  posted  as  to  give  reasonable  tiotlce  to 
plaintiffs,  and  especially  Allen,  who  lived  re- 
mote from  eitlier  of  the  places  at  which  said 
notloes  were  posted,  of  the  movement  to 
liave  said  district  created. 

Upon  each  and  all  of  said  grounds.  It  was 
contended  that  the  commissioners'  court  act- 
ed without  lawful  authority  in  the  creation 
of  such  district,  and  that  their  action  was 
void,  and  that  the  creation  of  the  district  In- 
dudlng  their  lands,  and  the  levy  of  taxes 
thereon  for  payment  of  the  aforesaid  bonds, 
were  In  violation  of  the  provisions  of  the 
federal  and  state  Constitutions  prohibiting 
the  taking  of  property  without  due  process 
of  law,  and  that  they  have  no  adequate  rem- 
edy for  their  protection  except  Qiat  herein 
prayed  for,  by  injunction. 

These  several  contentions  of  plaintiffs 
were  denied  by  defMidants,  who,  both  by 
plea  and  exceptions,  contended  that  the 
boundaries  as  set  out  in  the  petition  were  as 
certain  and  definite  as  was  necessary  to  give 
the  court  Jurisdiction  and  to  give  notice  to 
owners  of  land  In  the  proposed  district; 
that  If  certain  of  the  signers  of  the  petition 
wen  shown  not  to  be  resident  freehold  tax- 
payers, at  any  rat^  the  petition  was  signed 
by  at  least  one-third  of  such  citizens  In  the 
district.  It  was  denied  that  the  engineer 
had  changed  the  lines  of  the  district  to  any 
material  extent,  but  had  only  by  his  survey 
made  the  bonndarles  conform  to  the  calls 
in  tlie  petition  according  to  the  rules  of  snr- 
T^lng,  and  it  was  further  averred  that  the 
notices  had  been  posted  in  strict  accordance 
with  the  reqnlT^nents  of  the  statate.  It 
was  further  contended  by  the  defendants, 
both  by  plea  and  exc^itlons,  that  the  said 
drainage  district  was  a  municipal  corpora- 
tbm,  and  that  the  nUdl^  of  the  creation 
and  organization  and  existence  of  it  as  such 
could  (mly  be  attacked  by  >>  proceeding  in 
the  utare  of  quo  warranto,  at  the  suit  of 
the  state,  and  ftarther  that  the  question  of 
the  regalarlty  of  the  proceedings,  from  the 
fllhig  of  the  petition  to  the  final  action  In 
the  creation  of  the  district,  had  been  detor^ 
mined  1^  the  c<HnmlBSioners*  court,  which 
body  was  by  law  vested  with  the  extilnslve 
right  and  Jurisdiction  to  determine  sudi 
matters,  and  that  the  validity  of  the  creation 
of  the  district  could  not  be  oollato-ally  at- 
tacked, as  was  sought  to  be  done  in  the 
iseseut  case,  on  acconnt  of  any  of  the  mat- 
ters bae  urged  by  plalntlflB  as  grounds  for 
ceilet.   Defendants  further  pleaded  that 
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each  of  the  plaintiffs  was  estopped  to  ques- 
tion the  validity  of  the  proceedings  by  rea- 
son of  the  facts  that  with  full  knowledge  of 
the  proceedings,  and  that  their  lands  were 
included  In  the  district,  tJiey  had  stood  by 
and  allowed  the  various  steps  to  be  taken, 
the  contract  for  work  to  be  entered  into,  the 
bonds  to  be  Issued  and  a,  large  portion  there- 
of disposed  of,  and  large  expenditures  in- 
curred for  work,  without  making  known  any 
objection  thereto,  and  they  should  not  be  al- 
lowed now  to  disrupt  and  destroy  the  dis- 
trict, as  would  be  done  if  the  relief  prayed 
for  was  granted.  It  was  also  averred  by  de- 
fendants that  if  there  was  any  irregularity 
in  the  proceedings  to  create  and  organise  the 
drainage  district,  or  In  the  issuance  of  the 
bonds,  that  such  defects  had  been  cured  by 
section  1,  c.  18,  Acts  31st  Legislature,  and 
also  by  section  24,  c  118,  Acts  S2d  Lc^la- 
ture. 

The  only  issue  of  fact  presented  by  the  ev- 
idence arises  upon  the  plea  of  estoppel  as  to 
Sam  Allen.  As  to  the  other  three  appel- 
lants, W.  H.  Parker,  J.  C.  Parker,  and  Mor- 
gan Davidson,  the  undisputed  evidence  show- 
ed that  each  of  them  had  actively  participat- 
ed in  the  organization  of  the  district,  and 
their  lauds  all  lay  west  of  the  Santa  F6 
Railroad,  and  unquestionably  within  the  lim- 
its of  ttie  district  as  embraced  In  the  Initial 
petition  under  any  i>ossIble  conBtmctlon 
thereof,  Th%  evidence  as  to  the  knowledge 
of  Allen  of  the  proceedings  to  create  the 
drainage  district,  or  at  least  of  the  fact  that 
it  included  his  lands,  upon  which  the  dalm 
of  estoppel  was  based,  was  confiictlug.  Al- 
len himself  denied  any  such  knowledge  that 
the  district  Included  his  lands  until  he  was 
called  upon  to  pay  the  taxes  for  1909,  a 
short  time  before  the  suit  was  filed.  Sev- 
eral witnesses  testified  to  certain  facts  which 
inevitably  fixed  upon  Allen  actual  knowledge 
or  notice  of  the  proceedings  and  of  the  fact 
that  the  proposed  drainage  district  Included 
all  of  his  lands  now  included  therein,  as  ear- 
ly OS  August  or  October,  1908.  TUs  testi- 
mony was  Tlgoronsly  and  emphatically  con- 
tradicted by  Allen. 

[1]  There  was  a  dear  conflict  In  Uie  evi- 
dence^ which  It  was  the  province  of  the  Jury 
to  dedde.  They  dedded  it  against  appellant 
^len  tinder  the  charge  cf  the  court  on  the 
issae  of  estoppel,  and  In  Haterence  to  such 
verdict  we  find  as  a  conclusion  of  fact  on 
this  Issue  that  Allen  bad  actual  ^owledge 
of  the  prpceedings,  and  of  the  fact  that  the 
proposed  district  took  In  all  of  Us  lands  at 
the  time  stated. 

No  oontentlon  Is  presented  by  any  of  the 
assignments  of  error,  nor  by  the  pleadings, 
of  appellants,  that  the  act  of  1907,  nndw 
which  the  drainage  district  was  o^hized 
and  the  bonds  Issued,  is  in  any  et  its  provi- 
sions obnoxiouB  to  any  provision  of  the  state 
or  federal  Constitutions,  nor  ttiat  the  act 
does  not  afford  due  proceas  of  law  by  which 
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appellants'  property  fa  InvaSed  for  tbe  pnr- 
poae  of  carrying  out  the  work  of  drainage 
and  lerylng  and  coUeetbv  tbe  taxes.  If  Ita 
proTislons  bad  beai  complied  wltb.  The 
contention  presented  by  tbe  pleadings  and 
the  briefs  Is  that  tbe  departure  from  those 
prorlBtons,  In  tbe  several  particulars  here- 
tofore stated,  operated  to  deprive  them  of 
the  protection  of  that  due  process  of  law 
without  wbl<A  their  rights  could  not  be  In- 
vaded and  their  property  takoi,  as  Is  sought 
to  be  done  in  tbe  organisation  of  the  drain- 
age district,  and  tbe  Imposition  of  tbe  spe- 
cial taxes  aforesaid. 

We  thinfc  It  will  be  more  satisfactory  to 
dispose  of  these  several  contentions  of  ap- 
pellants without  strict  regard  to  tbe  form  in 
which  they  are  presented  by  tbe  several  as- 
signments of  error.  Suffice  It  to  say  that 
they  are  all  presented  by  proper  assignments. 
Appellees'  case  is  also  presented  by  cross- 
assignments  of  error  as  well  as  counter 
propositions  to  appellants  assignments.  The 
propositions  advanced  both  under  the  as- 
signments of  error  and  the  cross-assign- 
ments present  the  whole  case  as  hereafter 
discussed. 

[2]  Taking  up  the  proceedings  in  the  or- 
der in  which  they  occurred,  and  appellants' 
objections  thereto,  appellants  attack  the  pe* 
tltion  for  tbe  drainage  district,  which  Is  tbe 
foundation  of  the  court's  Jurisdiction,  on  the 
ground  that  It  dora  not  "set  forth  the  pro- 
posed boundaries"  of  the  district  as  required 
by  section  2  of  tbe  drainage  act  Tbe  bound- 
aries are  thus  set  out  In  the  petition:  "Be- 
ginning at  the  common  corner  of  Brazoria, 
Ft.  Bend,  and  Harris  counties;  thence  east- 
wardly  along  the  boundary  line  between 
Brazoria  and  Harris  counties  to  such  a 
point  on  Clear  creek  as  will  afford  sufficient 
good  drainage  after  crossing  the  track  of  the 
Gulf,  Colorado  &  Santa  F6  Railroad;  thence 
in  a  northerly  direction  parallel  with  the 
said  railroad  track  to  the  summit  of  tbe  di- 
vide between  Sims  bayou  and  Brays  bayou ; 
thence  w^twardly  along  tbe  summit  of  the 
divide  following  the  meanders  of  the  same 
to  the  Ilue  between  Harris  and  Ft  Bend 
counties ;  thence  southeastwardly  along  said 
line  to  the  beginning." 

[3]  This  description  is  undoubtedly  sub- 
ject to  the  criticism  that  a  survey  should 
have  been  made  by  the  petitioners  before  the 
preparation  of  the  petition  so  as  to  make 
more  definite  and  certain  the  point  on  Clear 
creek  which  would  afford  sufficient  good 
drainage,  and  also  the  call  for  the  summit 
of  the  divide  between  Sims  bayou  and  Brays 
bayou,  and  thus  have  more  accurately  given 
notice  to  those  owning  lands  In  the  eastern 
part  of  tbe  proposed  district,  Including  Mr. 
Allen,  to  what  extent  thetr  lands  were  in- 
cluded ;  but  we  do  not  think  it  is  so  Indef- 
inite and  uncertain  as  not  to  afford  a  proper 
basis  for  the  court's  action,  and  to  invali- 
date the  subsequent  proceedings.  The  stat- 
ute provides  that  tbe  posted  notices  should 


consist  of  certified  coj^es  of  the  petition  and 
the  order  of  the  court  Wa  do  not  under- 
stand appellants  to  contend  that  the  posting 
of  notices  In  compliance  with  tbe  statute 
containing  snflSclentlT  deOnlte  and  certain 
designation  of  tbe  boundaries  of  the  pro- 
posed dl^iiet  to  afford  Allen  notice  that  it 
included  his  lands  would  not  have  been  ail 
tbe  notice  that  the  due  process  of  law  re- 
ferred to  In  the  Cbnstitntion  mtltled  him  to. 
Looking  to  the  ■  petition,  it  certainly  ap- 
peared that  the  line  on  Clear  creek  would 
extend  domi  the  cre^  b^(md  the  eroasing 
of  the  Santa  FS  Railroad  for  some  distance, 
and  might  utend  far  enough  to  Inelnde  all 
of  his  lands  Included  in  the  district  as  or- 
ganized. An  ocamlnation  of  tbe  maps  in  er- 
IdCTce  shows  that  tbe  Bias  Herrera  and 
Prentiss  surreys,  in  which  most  of  Allen's 
lands  lie,  abat  on  the  Santa  Railroad  on 
the  east;  and  that  tbe  Jobn  Harris  snrv^. 
In  wbldk  the  remainder  of  his  lands  Includ- 
ed In  the  district  lie,  adjoins  the  Prentiss  on 
the  east  It  would  bare  beeaa  perfectly  clear 
to  any  one  reeding  tbe  petition  that  It  tbe 
line  was  utended  down  Clear  creek  after 
crossing  the  Santa  Ffi  Railroad  any  appre- 
ciable distance  to  reach  the  point  called  for 
which  afforded  sufficient  good  drainage,  the 
district  as  thus  laid  out  would  take  la  some 
of  Allen's  land  on  the  Bias  Herrera  and 
Prentiss,  and  that  this  line  would  have  had 
to  be  extended  a  comparatively  short  dis- 
tance to  take  In  all  of  the  Herrera,  Prentiss, 
and  Harris  surveys.  Inasmuch  as  the  phys- 
ical facts  on  the  ground,  of  tbe  character  of 
the  stream,  according  to  the  undisputed  evi- 
dence, showed  that  the  first  point  on  the 
creek,  after  crossing  the  Santa  F6  Railroad, 
which  complied  with  the  requirements  of  the 
petition,  was  many  miles  down  the  creek,  at 
a  point  from  which  a  line  running  north- 
wardly parallel  wltb  the  railroad  would  lie 
some  distance,  probably  several  miles,  east 
of  any  of  Allen's  lauds,  It  seems  entirely 
clear  to  us  that  such  description  as  was  con- 
tained in  the  petition  was  sufficient  to  give 
notice  to  Mr.  Allen  that  it  Included  his 
lands.  According  to  the  undisputed  evi- 
dence, the  summit  of  the  divide  between 
Brays  and  Sims  bayous,  whether  located  ac- 
cording to  the  Ideas  of  the  snrveyor  Horton 
or  those  of  appellants'  witnesses,  lay  north 
of  Mr.  Allen's  lands.  The  description  of  the 
boundaries  in  the  petition,  we  think,  was 
sufficiently  definite  and  certain  not  only  to 
afford  a  basis  for  the  court's  action,  but  to 
give  notice  to  Mr.  Allen  that  it  certainly  in- 
cluded a  good  part  of  bis  lands,  and  prob- 
ably included  all  of  them.  An  accurate  de- 
scription of  the  boundaries  was  not  required. 
It  was  only  necessary  that  the  description 
be  sufficiently  definite  to  give  notice  to  own- 
ers of  land  In  the  proposed  district  that 
their  lands  were  so  included.  Spahr  v. 
Schofleia,  66  Ind.  168;  People  v.  Barnes,  193 
111.  620,  62  N.  Q  207. 
Th^  next  call,  from  the  point  <»i  Clear 
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ereA  nortbwardly  parallel  with  tlie  Santa 
Tt  Railroad  to  the  summit  of  tbe  dlrlde  be- 
tween Brays  and  Sims  bayous,  was  suffl- 
dently  definite,  unless  it  be  a  (act  that  it 
was  rwtdered  too  Indeflnlte  by  the  Indeflnite- 
nesB  of  the  location  of  this  divide.  When 
we  consider  the  purpose  of  the  creation  of 
tbe  district  in  co&nectloD  with  the  topogra- 
phy of  the  conntry.  Indicating  the  purpose 
to  be,  a  system  of  drainage  ditches,  to 
carry  the  water  falling  on  the  territory  pro* 
posed  to  be  Included  into  Clear  creek  and 
SUus  bayon,  and  by  deartng  these  streams 
from  obstructions  to  conduct  the  water 
awsT  from  this  territory,  tt  would  seem  that 
no  one  could  fail  to  understand  that  this  di- 
vide between  the  two  bayous  was  Intended 
to  be  tbe  line  between  the  watersheds  of  the 
two  bayons;  that  Is,  where  the  water  fall- 
ing to  tbe  north  nun  off  Into  Brays  bayon 
and  that  CsUlng  to  the  south  into  Sims 
bayon.  Thla  would  odKbrd  a  much  more  sd- 
mtlfle  boondaxy  for  the  district  than  any 
line  that  could  be  accurate  described  with- 
out a  cartful  and  sdentlfleally  made  surr^. 
That  such  a  surrey  would  be  necessary  to 
accurately  locate  and  Oeflne  this  line  with 
matfaonattcal  certainty  >loeB  not  require  that 
It  should  hare  been  so  run,  located,  and  de- 
fined before  a  peUtfon  could  be  filed  for  the 
creation  of  the  district  with  this  boundary, 
unless  It  can  be  said  that  soch  was  neces* 
saz7  to  glTe  Alloi  notice  that  his  lands  were 
Included  in  the  proposed  district  This  was 
not  tlie  case,  in  our  oidnlon. 

It  la  further  insisted  by  appellants  that 
the  petition  was  not  signed  26  resident 
frediold  tasqwylng  dtizens,  and  tliat  this 
was  necessary  to  give  tbe  court  jurisdiction 
to  proceed.  The  tects  In  regard  to  this  are 
as  follows:  The  petition  was  signed  SI 
persons  who  styled  themselves  freehold  resi- 
dent dtlaen  taxpayers  of  this  proposed  dis- 
trict, and  wlio  state  tliat  they  comprise  at 
least  one-third  of  all  the  freehold  citizen 
taxpayers  within  Its  boundaries.  Tbe  evi- 
dence does  not  show  how  many  of  such 
voters  there  are  in  the  district  At  the 
election  held  there  were  61  votes  cast  Over 
tlie  objectlm  of  appellees,  evidence  was  In- 
trodnced  whldi  showed  that  of  the  81  sign- 
ets 10  were  not  resident  freehold  citizen 
taxpayers  of  the  district  Tbe  objection  waa 
that  the  finding  of  the  commissioners'  court 
waa  condustve  on  the  question.  This  ques- 
tion win  be  disposed  of  later.  It  cannot  be 
said  that  the  21  remaining  signers  did  not 
eonstltate  one-third,  or  the  requisite  number 
of  soch  voters.  The  act  In  question  requires 
tlw  petition  to  be  signed  by  25  of  the  free- 
hold residoit  dtisen  tezpayers,  or  in  tbe 
event  there  are  less  than  75  of  such  dtlseu 
taxpayers  in  the  distrlctt  then  by  one-third 
of  such  taxpayers  whose  lands  will  be  af- 
fected. - 

[4]  The  next  oontuitlon  of  appellants  is 
that  the  notices  of  the  hearing  of  the  peti- 
tion, of  the  bearing  of  the  oiglneer's  r^rt 


and  of  the  election  were  not  posted  as  re- 
quired by  the  act ;  that  they  were  not  posted 
at  such  places  as  to  give  to  those  Uving  In 
the  district  east  of  the  Santa  Ffi  Ballroad, 
and  especially  to  appellant  Allen,  reasonable 
notice  of  the  proceedings.  Over  the  same  ob- 
jection that  was  urged  to  the  admission  of 
evidence  with  regard  to  the  s^ers  of  the 
petition  ss  aforesaid— that  is,  that  the  com- 
missioners* court  were  made  by  the  act  eX' 
elusive  judges  of  the  matter — tlie  following 
evUtoice  waa  Introduced:  "It  was  testified 
that  Almeda  wbb  about  18  or  19  yeer^  oUE  and 
was  a  railway  statical  <m  the  Tap  Railroad 
In  the  extreme  eastern  part  of  the  district. 
At  the  time  the  district  was  Inangimited  in 

1908.  there  were  only  about  three  or  four 
families  right  in  the  vicinity  of  the  station, 
tbat  is,  within  a  quarter  of  a  mile  of  tt; 
within  a  half  mile  of  tbe  station  there  Is  but 
one  more  family.  Ur.  Nelson  Parker  lived 
thore,  so  did  Hr.  A.  L.  Parker,  commlsaloner 
of  the  district  Mr.  Blidsall  Uved  within  a 
quarter  ot  a  mile  of  the  store  or  depot  Mr. 
O.  D.  Anderson  lives  about  two  miles  west 
ot  the  store  and  Almeda.  Mr.  Frank  Tread- 
wdl  lives  in  the  district  north  of  Almeda 
about  two  miles.  Mr.  Pat  Johnson  lives 
about  one  mile  sou^  of  tb.e  store  and  Al- 
meda. Mr.  A.  P.  Johnson  Uvea  about  a 
mile  and  a  quarter  north  of  the  store  and 
Almeda.  Mr.  Ijagersoll  lives  In  Almeda  about 
a  mile  south  of  tbe  store.  The  schoolhonse 
at  Almeda  and  the  depot  In  the  town  of 
Almeda  are  about  a  half  mile  apart  Tbe 
witness  W.  H.  Parker  lived  in  Almeda.  The 
town  of  Almeda  Is  not  incorporated.  Thero 
was  at  one  time  a  fence  arotmd  It  Indudlnis 
some  200  acres,  and  at  that  time  they^  called 
that  setUement  Almeda.    On  Janu8!ry  26, 

1909,  within  a  mile  of  the  post  office  In  every 
direction,  Including  bams  and  everything, 
stores,  post  t^ces,  residences,  end  sefaool- 
housea,  there  were  only  four  residences- 
Within  a  radius  of  two  miles  In  every  direc- 
tion around  tbe  post  office,  Indudlng  the  resi- 
dences, stores,  sdioolhonses,  and  similar 
buildings,  there  were  at  the  time  of  the  or- 
ganisation of  the  district  and  are  now,  quite 
a  number  of  houses,  ftom  12  to  15.  A  man 
who  lives  anywhere  in  tbe  nle^borbood  of 
Almeda  Is  spokoi  of  gmerally  as  living  at 
Almeda.  It  was  Just  a  little  country  settle- 
ment When  the  district  was  being  organ- 
ised, Mr.  C.  6.  Patton  lived  at  Erin,  which 
place  is  also  known  as  Mykawa.  The  depot 
at  Erin  is  In  an  old  box  car  whidi  has  been 
set  oft  on  the  side  of  the  trad:  of  the  Oulf, 
Colorado  ft  Santa  Ffi  BaUway,  on  the  right 
of  way  of  the  Santa  F&  The  schoolhouse  at 
Erin  Is  distant  about  100  yards  west  of  the 
box  car  in  the  same  town.  The  post  office 
at  Erin  is  east  of  the  Santa  F6  Railroad, 
and  is  probably  200  yarda  distant  east  of 
same.  The  town  of  Erin  is  not  Incorporated. 
There  Is  a  store  at  Erin  near  the  railroad. 
On  January  26,  1909,  and  within  the  torn  or 
five  months  Immediately  following,  within  a 
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rfldlUB  of  a  mile  of  tbe  railroad  station  at 
'Erin,  there  were  about  five  or  six  housea, 
and  witbin  two  miles  in  every  direction  of 
the  railroad  station  there  were  about  five  or 
six  mora  A  man  who  lives  anywhere  In  the 
neighborhood  of  Krin  is  generally  spoken  of 
as  living  at  Erin.  It  Is  a  little  country  set- 
tlement" The  objection  to  this  evidence  was 
at  first  sustained,  but  afterwards  It  was  ad- 
mitted, pro  forma,  In  order  to  make  a  com- 
plete record  for  this  court 

The  act  In  question  requires  the  notices 
called  for  to  be  posted  at  the  courthouse  door 
of  the  county,  and  at  four  other  public  places 
within  the  drainage  district  What  it  takes 
to  constitute  a  public  place  Is  not  attempted 
to  be  defined.  It  depends,  to  a  large  extent, 
upon  local  conditlona.  We  have  several  stat- 
utes calling  for  the  posting  of  such  notices. 
We  have  not  been  cited  to  any  dedston  In 
this  state,  nor  have  we  been  able  to  find 
any,  upon  the  questlDn  as  to  whether  there 
can  be  more  than  one  such  public  place  In 
the  same  town,  village,  or  country  aettle- 
mmt  within  the  purview  of  the '  statute. 
The  two  cases  from  the  Supreme  Oourt  of 
Lonlalana  cited  by  appelleea,  Vincent  t.  San- 
toT6,  S  La.  Ann.  660,  and  Fox  v.  Tlo,  Execu- 
tor, 1  La.  Ann.  335,  seem  to  be  tn  point  and 
to  msialn  app^ees*  contention  on  thia  point 

IndcfpendenUy  of  the  judgment  of  tiie  eom- 
mlssloiiers'  court  upon  the  matter,  aa  to 
whldi  more  hereafter,  we  are  nnable  to  say 
that  tte  notices  aa  posted  were  not  such  as 
to  give  reasonable  notice  to  all  persons  in- 
terested  of  the  p«idency  of  the  proceedings. 

What  has  been  already  said  Is  anfltolent 
to  show  onr  vtews  aa  to  the  objection  that 
the  surveyor  arbitrarily  and  without  author- 
ity extended  the  bmmdarles  of  the  district 
b^ond  that  contemplated  by  the  signers  of 
tbe  petition,  and  tiiat  the  petition  afforded 
no  authority  to  the  commissioners'  court  to 
create  the  district  that  was  &ially  created 
and  organized.  It  results  from  what  we 
liave  said  that  the  sorv^or  merely  «ideav- 
ored,  by  an  accurate  survey,  to  define  the 
boundaries  according  to  the  designation 
thereof  In  the  petition,  and  to  make  that 
certain  and  definite  which  could  be  made  so 
definite  and  certain  by  an  accurate  snrvey. 
dearly  he  went  with  lUs  survey  no  farther 
down  Clear  <»«ek  than  was  necessary  to  get 
sufficient  good  drainage,  after  crossing  the 
Santa  FA  Ballroad.  About  this  there  is  no 
dispute.  From  this  point  he  ran  northwardly 
to  the  summit  of  the  divide  between  Sims 
and  Brays  bayous,  as  called  for  in  the  peti- 
tion. If  this  land  did  not  run  parallel  ^th 
tiie  Santa  FA  Railroad,  it  was  because  it 
was  impossible  to  do  so  and  conform  to  the 
call  for  the  summit  of  the  divide.  The  sur- 
ver  snbstanttaUy  followed  tbe  directions  of 
the  petition  that  the  nortti  line  should  follow 
this  divide  to  the  line  of  Ft  Bend  county. 
It  was  necessary  for  the  surveyor  to  know 
tiie  iwundarles  in  wder  to  locate  tbe  ditdwB, 
etc,  which  he  was  required  to  do. 


Bat  conceding  for  tbe  sake  of  argument 
the  Inralldit]-  of  the  proceedings  as  claimed 
by  appellants,  appellees  present  another  an- 
swer  to  the  same  on  all  of  these  points,  and 
this  brings  us  to  the  most  lmi>ortaDt  ques- 
tions In  the  case,  which  are  presented  by 
cross-assignments  of  appellees  based  upon  the 
action  of  the  court  In  overruling  excqntlons 
to  the  petition  and  objections  to  evidence 

Broadly  stated,  the  contentions  of  appel- 
lees  are:  First  that  the  drainage  district  as 
created  and  organized  Is  a  de  facto,  if  not  a 
de  jure,  public  or  quasi  public  corporation, 
and  that  the  validity  of  Its  creation  can  only 
be  attacked  for  Irr^ularlty  In  the  proceed- 
ings therefor,  as  by  a  failure  to  comply  with 
all  of  tbe  provisions  of  law  providing  for 
iXa  creation,  by  a  proceeding  in  quo  warranto 
at  the  suit  of  the  state;  second,  that  by  tlie 
terms  of  section  3  of  the  act  the  commission- 
ers' court  is  vested  with  exclusive  jurisdic- 
tion "to  hear  and  determine  all  contests  and 
objections  to  the  creation  of  such  district 
and  all  matters  pertaining  to  the  same,"  and 
that  having  passed  upon  all  the  questions 
presented  by  the  objections  here  made  by  ap- 
pellants, as  to  the  signers  to  the  petition,  the 
posting  of  notices,  and  tbe  boundaries  of  the 
district  the  correctness  of  their  conclusions 
cannot  be  assailed  In  a  collateral  proceed- 
ing; and,  third,  that  If  there  are  such  Irregu- 
larities In  the  creation  of  the  district  as  is 
claimed  by  appellants,  they  have  been  healed, 
and  the  proceedings  validated  (a)  by  the  act 
of  1909.  and  (b)  by  the  act  of  1011.  here- 
after set  out 

[G]  It  Is  provided  In  section  3  of  the  Drain- 
age Act  of  1907  that:  "Said  county  commis- 
sioners' court  shall  have  exclusive  Jurisdic- 
tion to  hear  and  determine  all  cont^ta  and 
objections  to  the  creation  of  such  district, 
and  all  matters  pertaining  to  the  same,  and 
said  court  shall  have  exclusive  jurisdiction 
in  all  subsequent  proceedings  of  the  district 
when  organized,  except  as  hereinafter  provid- 
ed." The  broad  powers  here  given  the  court 
are  not  limited  in  any  of  the  particulars  per- 
tinent to  the  case  here  prosented,  by  any  otli- 
er  provisions  of  the  act  We  might  be  pre- 
pared to  admit  that  the  power  here  conferred 
would  not  preclude  an  inquiry  Into  tbe  ques- 
tions as  to  whether  there  was  any  petition 
for  the  creation  of  the  district  or  a  petition 
with  no  signers,  or  that  there  was  no  notice 
at  all  given  or  attempted  to  be  given  of  the 
various  st^  in  the  proceedings,  or  upon  the 
question  ot  the  creation  of  a  district  totally 
different  from  that  embraced  in  the  petition. 
In  such  cases  It  might  be  nid  that  the  court 
was  without  power  to  take  the  first  st^  in 
tile  proceedlogs,  and  that  to  inwose  a  special 
burden  of  taxation  upon  tbe  citisoi  or  servi- 
tude upon  bis  lands,  by  the  creation  of  a 
district  under  such  circumstances  would  be 
to  take  his  property  without  due  process  of 
law  wlthtn-the  meaning  of  the  federal  and 
state  Constitutions.  But  that  Is  not  the  case 
bere  presented.  There  can,  we  think,  be  xko 
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question  tiiat  the  exclaslve  jurisdiction  con- 
ferred ixpon  the  court  authorized  that  body 
to  determine  whether  the  iietition  was  Told 
for  failure  to  deflne  the  boundaries,  wheth- 
er It  was  signed  by  the  requisite  number  of 
qualified  persons,  whether  the  notices  called 
for  during  the  proceedings  had  been  properly 
posted,  and  whether  the  district  as  finally 
created  conformed  In  its  boundaries  to  that 
defined  in  the  petition.  If  the  provision  re- 
ferred to  did  not  include  these  matters,  then 
the  broad  language  used  must  be  so  limited 
by  cons  traction  as  to  rob  it  of  all  practical 
force.  The  excluslre  Jurisdiction  to  bear  and 
determine  all  contests  and  objections  to  the 
creation  of  such  district  and  all  matters  per- 
taining to  the  same  does  not  admit  of  any 
const  ruction  so  limited  as  to  exclude  the  mat- 
ters embraced  in  the  contention  of  appellants. 
The  only  question  that  could  be  raised  would 
be  as  to  the  constitutional  authority  of  the 
L^slature  to  confer  this  juriadlctlon  upon 
the  court  If  they  had  such  powers,  tlien  the 
commissioners'  court,  In  the  exercise  of  this 
exdnslTe  jurisdiction,  having  decided  all 
these  questions,  no  other  court  has  authority 
to  interfere  with  this  exclusive  jurisdiction. 
It  Is  clear  that  it  was  intended  by  the  Leg- 
islature that  after  a  drainage  district  was 
once  created,  followed  by  the  issuance  and 
sale  of  bonds,  and  the  expenditure  of  large 
sums  of  money,  all  questions  as  to  the  prop- 
er performance  of  the  various  steps  to  be 
taken  in  the  formation  of  the  district  should 
be  considered  settled  if  tbe  facts  were  such 
as  to  call  Into  exercise  the  jurisdiction  of 
the  court  at  aU.  Now,  what  is  there  in  this 
provision  of  the  act  that  infringes  upon  the 
due  process  provisions  of  the  Constitution? 
We  do  not  understand  that  any  of  the  appel- 
lants contend  that  the  right  to  a  hearing,  to 
appear  and  make  any  objections  they  saw 
fit,  at  every  stage  of  the  proceedings,  was 
denied,  bnt  that  by  reason  of  want  of  rea- 
sonable notice,  or  any  notice,  that  their 
r^hts  were  involved  In  the  creation  of  the 
district  to  any  serious  extent,  they  were  de- 
prived of  any  opportunity  to  be  thus  heard. 
If  app^lants  were  entitled,  as  due  process  of 
law,  to  be  given  actual  p««onal  notice,  then 
tbe  entire  act  In  question  is  nnconstitaUonal 
and  void,  for  it  nowhere  provides  for  such 
notice.  It  was  held  in  Hutctaeson  v.  Storrte, 
92  Tez.  685,  51  S.  W.  848,  46  L.  B.  A.  289, 
71  Am.  St  Bep.  884,  following  Norwood  v. 
Baker,  172  U.  S.  269,  19  Sup.  Ct  187,  43  L. 
Ed.  443,  that  a  dty  charter  which  authorizes 
a  dty  council  to  improve  the  streets  at  the 
cost  of  the  owners  of  abutting  property  In 
proportion  to  frontage,  without  regard  to  spe- 
cial benefits  to  the  property,  la  violative  of 
section  17,  art  1^  of  the  Constitution  of  this 
state,  and  tbe  fonrteenth  amendment  of  the 
federal  Constitution.  The  charter  of  the 
dty  of  Houston  authorizing  the  assessment 
of  the  entire  cost  of  the  street  improvement 
npon  ttie  property  of  abutting  owners,  wtth- 
oat  Ewcd  to  vedM  <bQPiefflt9,  autboilxed  tbe 


property  owners  to  call  upon  the  dty  council 
to  revise  and  correct  errors  In  the  assess- 
ments, and  notice  by  publication  of  the  roll 
of  property  owners  was  provided  for.  It  was 
held,  however,  that  this  did  not  authorize  any 
inquiry  to  determine  the  amount  of  the  spe- 
del  benefits  to  tbe  property,  but  only  extrad- 
ed  to  tbe  correction  of  errors  in  the  assess- 
ment according  to  the  only  measure  provided 
by  the  charter,  which  was  according  to  the 
front-foot  rule.  It  was  therefore  held  that, 
as  there  was  no  authority  In  the  Legislature 
to  authorize  the  assessment  for  such  im- 
provement without  regard  to  special  benefits, 
and  as  no  means  were  provided  for  a  hear- 
ing as  to  such  special  benefits,  the  provision 
of  the  charter  referred  to  was  unconstitu- 
tional and  void.  If  the  decisions  In  the  cases 
referred  to  have  any  application  to  the  pres- 
ent case  at  all,  then  It  follows  Inevitably  that 
the  drainage  act  of  1007  Is  void,  for  It  pays 
no  regard  to  the  value  of  special  benefits  to 
lands  within  the  district  All  lands  and  oth- 
er property  In  the  district  are  taxed  alike. 
As  we  have  said,  we  do  not  construe  the 
pleadings  of  appellants  as  presenting  the 
question  of  the  constitutionality  of  the  act 
on  this  or  any  other  ground.  Nor  can  it  be 
so  declared  npon  the  grounds  discussed  in  the 
cases  referred  to.  Oliver  t.  Montnna  Go^  117 
Iowa,  43,  90  N.  W.  510. 

Appellants,  and  especially  Mr.  Allen,  Insist 
with  much  earnestness  that  the  posted  no- 
tices were  Insuffldent  to  vest  the  commis- 
sioners* court  with  jurisdiction  to  determine 
anything,  and  that  to  include  their  lands  In 
the  district  would  operate  to  deprive  them  of 
their  property  without  dne  process  of  law, 
and  support  their  contention  with  a  wealth 
of  authority,  showing  most  diligent  and 
painstaking  Investigation.  The  cases  dted 
have  all  been  carefully  considered,  and  all 
of  those  r:elled  upon  are,  In  our  opinion, 
clearly  distinguishable,  on  their  facts  and 
the  statutes  controlling  the  proceedings,  from 
the  present  case.  It  Is  Impossible  within 
tbe  limits  of  this  opinion  for  us  to  discuss 
even  a  small  proportion  of  the  cases  dted. 
The  case  of  Sanner  v.  Union  Drainage  Dis- 
trict No.  1,  175  lU.  675,  61  N.  B.  867,  much 
relied  upon  by  appellants,  was  a  direct  ap- 
peal by  certiorari  from  an  order  of  tbe  drain- 
age board  Including  in  the  district  the  lands 
of  appellants.  We  feel  justified  In  quoting 
here  the  following  from  tbe  opinion  to  sh6w 
the  real  case  before  the  court  and  that  the 
decision  is  not  applicable  to  the  present  case: 
"It  would  be  against  every  prindple  of  Jus- 
tice and  right  to  allow  land  to  be  included 
in  a  district  and  made  subject  to  taxation 
by  such  Inclusion,  yrhen  the  action  of  the 
commissioners  in  creating  the  district  and 
including  the  lands  therein  was  without  no- 
tice to  the  owners.  The  notice  as  required 
by  the  statute  goes  to  the  right  of  the  com- 
missioners to  act,  and,  unless  the  lands  of 
the  owners  are  induded  bj  their  own  peti- 
tion, and     tli^  regnest  U  a^pMm,  or  tf 
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having  their  names  Included  In  the  petition 
as  landowners  tbe  petitlonerB,  or  by  hav- 
ing their  namea  appear  In  the  notice,  their 
lands  cannot  be  Included  In  the  district;  and 
they,  or  others  whose  lands  are  Included, 
have  the  right  to  make  an  objection,  for  the 
objection  goes  to  the  entire  organization. 
The  commissioners  are  required  to  act  In 
accordance  with  the  provisions  of  the  statute, 
and.  if  they  fail  to  do  so,  there  arises  a 
necessity  for  the  exercise  of  the  common-law 
writ  of  certiorari,  as  that  is  the  only  method 
by  which  the  legality  of  their  action  may  be 
tested  and  tried.  They  cannot  act  without 
the  petition  and  without  the  affidavits,  and,  if 
they  do  so,  and  attempt  to  And  the  bound- 
aries of  the  district  entirely  without  refer- 
ence to  the  lands  described  In  the  petition, 
and  without  notice  to  the  owners,  the  ques- 
tion may  arise  on  certiorari,  where  they  so 
proceed  illegally,  and  there  is  no  appeal  or 
other  method  of  reviewing  the  proceeding." 

Appellants  also  rely  strongly  upon  the 
case  of  Payson  v.  People,  175  lU.  267,  51  N. 
E.  588,  by  the  same  court;  the  opinion  be- 
ing by  the  same  Judge  as  in  the  Banner  Case. 
A  careful  consideration  of  the  opinion  will 
show  tliat  it  Is  inapplicable  to  tbe  present 
case.  We  tlilak  thla  will  appear  sufficiently 
from  the  following  qaotatlon  from  the  aylla- 
bos,  frtileh  shows  the  character  of  the  pro- 
ceeding: "On  application  for  Judgment  on 
a  delinquent  special  assessment  of  a  drain- 
age district  against  land  of  a  nonresident, 
any  power  to  make  the  assessment  helug  de- 
rived from  a  proceeding  to  oi^anlze  tbe  dls- 
tiict  under  a  statute  requiring  mailing  of  no- 
tices to  nonresident  owners  (Drainage  Act, 
par.  3).  It  may  be  shown  that  the  owner  of 
tlie  land  was  a  nonresident  and  received  no 
notice,  and  that  therefore  the  court  had  no 
Jurisdiction  to  include  the  land  in  tbe  dis- 
trict, or  confirm  the  assessment" 

We  cannot  extend  this  opinion  to  the 
length  that  would  be  necessary  for  a  discus- 
sion of  the  cases  cited.  They  all  present  ei- 
ther cases  arising  under  statutes  expressly 
providing  for  the  Inclusion  of  lands  only 
when  special  benefits  to  such  lands  from 
such  inclusion  are  shown,  and  assessments 
levied  only  In  proportion  to  such  benefits,  a 
hearing  as  to  such  benefits  being  provided, 
or  cases  of  direct  attack  upon  the  regularity 
of  tbe  proceedings  creating  the  district  and 
generally  provided  for  in  the  statute.  In 
the  present  case  we  have  the  direct  provi- 
sions of  the  statute  giving  the  commissioners' 
court  exclusive  Jurisdiction  "to  hear  and  de- 
termine all  contests  and  objections  to  the 
creation  of  the  district  and  al!  matters  per- 
taining to  the  same."  We  cannot  doubt, 
without  giving  a  construction  to  the  lan- 
guage used  of  which  it  is  not  susceptible, 
that  having  proceeded  to  create  and  organize 
the  district  the  commissioners'  court  has.  In 
the  exercise  of  tbe  exclusive  Jurisdiction 
here  gtven,  detenntned  that  the  notices  were 


posted  at  four  public  places  In  tlie  district 
that  the  petition  was  signed  by  the  requisite 
number  of  qualified  persons,  that  the  petition 
sufiJeiently  described  tbe  boundaries,  and  that 
the  district  as  created,  substantially  con- 
formed. In  its  boundaries,  to  the  district  set 
out  In  the  petition.  Therefore,  so  far  as  tills 
collateral  attadc  on  the  district  is  concerned, 
these  QuestionB  must  be  considered  as  finally 
settled.  14  Cyc.  1051,  and  cases  cited  In  note 
83;  State  v.  Wilson,  216  Mo.  215,  115  S.  W. 
568;  Tulare  Irrigation  DIst  v.  Shepherd. 
185  n.  S.  1.  22  Sup.  Ct  531,  40  L  Ed.  773; 
Anderson  County  t.  I.  &  O.  N.  B.  B.  Ck>.,  52 
Tex.  228;  Ctraham  v.  OreenTlU^  67  Tex. 
63,  2  S.  W.  742. 

[I]  The  trial  oonrt  held  that  t^e  action  of 
the  commissioners*  conrt  In  creating  tbe 
drainage  district  conid  only  be  questioned  In 
a  direct  proceeding  In  quo  warranto  at  the 
suit  of  the  state.  There  can  be,  we  think, 
no  question  that  drainage  dMricts  organized 
under  the  act  In  question  are  public,  or  quasi 
public,  corporations.  14  Oyc.  1026 ;  Fallbrook 
V.  Bradley.  164  U.  S.  112,  17  Sup.  Gt  56,  41 
L.  Ed.  369 ;  People  v.  Ia  Bue,  67  Gal.  626,  8 
Pac.  84;  People  v,  Williams.  S6  GsL  647. 

[7]  It  is  a  firmly  established  doctrine  that 
when  the  law  provides  for  the  creation  of 
such  districts  by  the  setim  of  any  public 
body,  as  the  oommissioners*  court  in  the  pres- 
ent drainage  law,  the  validly  of  such  ac- 
tion in  the  creation  and  oivanizatlon  of  snch 
districts  cannot  be  questioned  except  by  a 
direct  proceeding  In  quo  warranto,  at  the 
suit  of  the  state,  for  mere  irregularities  in, 
or  failure  to  comply  with,  the  prescribed  pro- 
cedure. 14  Cyc.  1029;  Graham  v.  Oreenville, 
67  Tex.  62,  2  S.  W.  742;  El  Paso  Co.  t. 
Ruckman,  92  Tex.  88,  46  S.  W.  25 ;  Tulare 
Irrigation  DIst.  v.  Shepherd,  185  U.  S.  1,  22 
Sup.  Ct  531,  46  L.  Ed.  773 ;  Blake  v.  People, 
109  111.  511 ;  Keigweln  v.  Combs,  115  111.  347, 
5  N.  B.  576 ;  Osborne  v.  People,  103  111.  227 ; 
Payson  v.  People,  175  lU.  267,  51  N.  E.  5S9. 

it  was  held  by  tbe  Supreme  Court  In  the 
late  case  of  Parks  v.  West  102  Tex.  11,  ill 
S.  W.  726,  that  this  rule  is  limited  to  such 
corporations  as  might  legally  exist,  and  did 
not  apply  to  one  attempted  to  be  created  un- 
der a  law  which  was  unconstitutional,  dis- 
tinguishing El  Paso  V.  Ruckman  and  Oraham 
V.  City  of  Greenville,  supra.  But  the  doe- 
trine  announced  in  that  case  can  have  no  ap- 
plication to  the  present  case,  where  the  at- 
tack is  not  based  upon  any  want  of  con- 
stitutional authority  In  the  legislature  to 
provide  for  the  creation  of  such  districts, 
but  solely  upon  a  failure  to  comply  with  the 
various  steps  required  to  be  taken  In  the 
proceedings.  We  think  this  is  sufficiently 
clear  from  the  opinion,  and  It  has  been  so 
held  by  the  Court  of  Civil  Appeals  of  the 
Fifth  District  in  Crabben  v.  Celeste  Inde 
pendent  School  District,  132  S.  W.  890,  and 
by  the  Court  of  Civil  Appeals  of  the  Second 
District  in  Cofbnan  t.  Goree  Ind.  School 
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Dlst.  141  8.  W.  132.  It  was  never  Intend- 
ed  by  that  dediAcHi  to  oremile  tbe  i^c- 
Hcally  unanlmoiis  declalons  of  the  courts 
of  this  and  other  states,  and  of  the  Su- 
preme Oonrt  of  tbe  United  States,  a  few 
oidr  of  wtalcb  baTe  heea  dted.  If  thSs  be 
tme^  we  cannot  understand  bow  appellants 
can  be  allowed  to  take  tb^  lands  ont  of 
tbe  district  npon  tbe  grounds  bere  urged. 
The  same  objecthms  could  be  urged  by  any 
landowner  in  the  district  with  the  effect  of 
destroying  It  utterly. 

[I]  Tbe  Thirty-First  Legislature,  at  Its 
regular  session  In  1909,  passed  an  act  amend- 
iog  the  drainage  law  of  1907.  Chapter  13. 
Acts  1909.  A.  proviso  to  section  2  of  the  a(^ 
Is  as  follows:  "ProTtded,  howerer,  that  In 
all  cases  wherein  drainage  districts  have 
heretofore  been  established,  or  wherein  a 
hearing  has  been  heretofore  had  on  tbe  peti- 
tion, and  action  thereon  has  been  taken  by 
the  county  commissioners'  court,  or  wherein 
a  public  hearing  is  now  poiding  npon  a  peti- 
tion for  a  drainage  district,  and  tbe  notices 
thereof  and  therefor  tiave  been  so  posted  for 
twenty  days.  In  either  or  all  of  such  cases, 
the  notices  for  such  public  hearing  as  well 
as  the  notices  for  the  hearing  upon  the  en- 
gineer'a  report  provided  for  in  section  10  of 
this  law,  shall  be  and  they  are  hereby  held, 
deemed  and  declared  to  be  and  to  have  been 
ane  and  legal  and  valid  notices  of  snch  pub- 
lic bearing  or  hearings  under  the  full  mean- 
ing. Intent  and  purpose  of  this  law."  This 
act  went  into  effect  February  19,  1909.  All 
of  the  proceedings  In  the  creation  of  the 
district  in  this  case  up  to  and  including  the 
holding  of  tbe  election  and  declaring  the  re- 
sult were  had  previous  to  the  passage  of  this 
act  We  think  there  can  be  no  question  that 
the  effect  of  this  act  was  to  cure  whatever 
irregularities  there  may  hare  been  in  the 
posting  of  the  notices  referred  to.  In  so  far 
as  the  Legislature  had  constitutional  an- 
tbority  80  to  do.  That  such  was  the  purpose 
is  clearly  shown  by  the  emergency  clause  of 
the  act. 

Tbe  Thirty-Second  I^egislature  In  1911 
passed  another  drainage  law.  which  was  a 
substitute  for  the  act  of  1907,  and  Incorpo- 
rated therein  tbe  following  provision :  "Pro- 
vided, however,  in  all  drainage  districts  here- 
tofore created,  and  which  have  Issued  and 
registered  bonds  with  the  Comptroller,  and 
under  chapter  40  of  the  Acts  of  the  Thir- 
tieth I^egislature  of  Texas,  approved  March 
23. 1007,  and  by  Acts  of  Thirty-First  Legisla- 
ture, chapter  13.  House  BUI  No.  89,  that  all 
proceedings  had  and  done  in  connection  with 
and  leading  up  to  the  creation  of  snch  dis- 
tricts and  the  issuance  of  snch  bonds  so  reg- 
istered except  snch  bonds  that  were  Issued 
and  registered  with  tbe  Comptroller  under 
chapter  40  of  the  Acts  of  the  Thirtieth  Legis- 
lature of  Texas  in  excess  of  the  estimate  be- 
fore the  commissioners'  court,  when  the  elec- 
tion wma  ordered  and  held,  be  and  the  same 


are  hereby  held,  deemed  and  declared  to  be, 
and  to  bave  been  r^ular,  valid  and  legal 
proceedings  nndw  the  full,  intent,  purpose 
and  meaning  ot  this  law;  and  all  such  bonds 
so  issued  thereunder  are  hereby  held,  deem- 
ed and  declared  to  be  valid  and  UndAng  ob- 
ligations won  aocb  drainage  districts.*' 
Prior  to  the  enactment  of  tbls  law,  all  of  tbe 
proceedings  heroltt  comidained  of  had  been 
bad,  tbe  bon^  had  been  Issued,  annroved  by 
the  Attorn^  General  and  registered  by  tl^ 
Gomptrolln',  the  contratt  for  drainage  enter- 
ed into,  and  bonds  delivered  and  sold  and  ex- 
peiues  Incurred,  as  h«elnbeft)re  set  ont  If 
tbe  Legislature  had  tbe  constituttonal  right 
to  do  so.  this  iwovlslon  effectually  cured 
every  defect  and  in^burity  in  ttie  proceed- 
ings herein  urged,  as  a  baslB  for  relief  by 
app^aiUs.  Concediiv  that  In  tbe  rarlons 
particulars  complained  of  the  commissi  on  era' 
court  ftiiled  to  comply  with  tbe  provisions 
of  tbe  drainage  act,  If  the  L^lslature  bad 
tbe  power  to  authorize  In  the  first  Instance 
the  creation  of  such  districts  in  the  manner 
in  which  this  district  was  created,  tfaw  it 
could  by  snbseguent  legislation  validate  such 
proceedings  and  tbus  cure  the  alleged  de- 
fects. 

[I]  The  rule  Is  thus  stated  by  Judge  Oool- 
ey,  in  his  work  on  tbe  Principles  of  Consti- 
tutional Law  (page  32G) :  "It  is  said  to  be  a 
general  rule  that  it  is  competent  for  the  Leg- 
islature to  give  retrospectively  the  capacity  It 
might  have  given  in  advance,  and  to  dispense 
retrospectively  with  any  formality  it  might 
have  dispensed  with  In  advance."  Tbe  gen- 
eral doctrine  seems  to  be  well  settled.  Mor- 
ris &  Commings  v.  SUte,  62  Tex.  739 ;  Nolan 
County  V.  State,  83  Tex.  182,  17  S.  W.  823. 
lu  the  latter  case  it  is  said  that  the  question 
can  hardly  be  deemed  an  open  one  in  tbls 
state.  See,  also,  Ritchie  v.  Franklin  County, 
22  Wall.  67,  22  L.  Bid.  825;  Jonesboro  v. 
Cairo  R.  R.  Co.,  110  U.  8.  192.  4  Sup.  Ct 
67,  28  li.  Ed.  U6;  Blake  v.  People,  109  m. 
S26. 

[10]  The  question  remains:  Did  the  Leg- 
islature have  tbe  authority  in  the  first  in- 
stance to  authorize  the  creation  of  the  dis- 
trict in  the  manner  in  which  this  district 
was  created,  as  to  notices,  changes  in  bound- 
aries, etc.,  as  alleged  by  appellants.  The 
objection  urged  here  to  tbe  exercise  of  such 
power  la  that  its  exercise  would  have  been 
In  violation  of  the  due  process  of  law  pro- 
visions of  the  federal  and  state  Constitutions. 
Without  extending  this  opinion  by  a  further 
discussion  of  this  question,  we  think  that  the 
cases  cited  below  support  the  conclusion  that 
the  L^^ature  had  the  authority  to  create 
by  legislative  act,  or  to  authorize  the  crea- 
tion and  organization- by  the  commissioners' 
court,  of  drainage  districts,  without  notice 
at  all,  certainly  upon  such  notice  as  was 
given  In  this  case,  and  that  If  in  fact  the 
commissioners'  court  by  the  adoption  of  tbe 
boundaries  set  out  In  the  englneer*B  rqiort 
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changed  the  bonndaries  of  the  district  from 
those  embraced  In  the  petition,  the  L^sla- 
ture  could.  In  the  first  place,  have  authorized 
audi  action.  Drainage  Amendment  to  the 
Constitution,  Acts  1903,  p.  246;  Graham  t. 
OFeenvlUe^  87  Tex.  62,  2  8.  W.  742;  FaU- 
twook  Irr.  Go.  t.  Bradley,  104  U.  S.  112.  17 
Snp.  Ct  56,  41  L.  E3d.  36»;  Frendk  t.  Barber, 
181  n.  S.  S24,  21  Sup.  Ot  628,  4S  L  Ed.  870; 
Hagar  r.  Reclamation  Dlgt,  111  V.  S.  701. 
4  Sup.  Ot  663,  28  L.  Ed.  669;  OUver  T.  Mon- 
ona C!o.,  117  Iowa,  4S.  90  N.  W.  Bia 

[11]  We  cannot  agree  that,  tai  ai^  Tlew 
to  be  taken  of  the  facts  of  the  present  case, 
and  as  to  any  of  the  apiwUants,  that  the  ef- 
fect of  the  proceedings  complained  of  would 
be  to  deprive  them  of  their  property  rights 
or  privileges  without  due  process  €t  law.  As 
to  the  effect  of  the  validating  acts,  appel- 
lants present  the  contention  Oiat  granting 
the  power  ctf  the  IJeglslatnre  to  create  this 
drainage  dtetrlct  by  legislative  act,  such  act 
would  be  a  special  law  witUn  the  meaning 
of  section  67.  art  8,  itf  the  Gonslitutlon,  and 
that  any  validating  act  with  reference  Qiere- 
to  would  likewise  be  a  special  law,  and  could 
only  be  enacted  with  the  formalities  as  to 
publication  of  notices  thereof  prescribed  by 
the  section  of  the  Constitution  referred  to. 
The  validating  acts  referred  to  apply  by 
their  terms  to  all  drainage  districts,  and  the 
proceedings  with  r^ard  to  their  creation, 
theretofore  created.  They  are  in  no  sense 
special  laws,  and  the  provisions  of  the  section 
of  the  Constitution  referred  to  have  no  ap- 
pUcatloD. 

[12]  We  have  endeavored  to  dispose  of  all 
of  the  questions  presentied  by  the  assign- 
ments and  cross-assignments  of  error.  The 
subject  la  a  large  one,  and  the  questions  pre- 
sented are  Important  We  have  been  greatly 
assisted  by  the  very  able  and  exhaustive 
briefs  and  argnmentB  of  counsel  on  both 
sides.  We  are  comforted  by  the  thought 
that,  tf  we  are  In  error  In  any  of  the  eon- 
cluslona  reached,  such  errors  can  and  will 
be  corrected  by  the  Supreme  Court  As  will 
be  seen,  we  do  not  base  our  final  conclusion, 
that  the  Judgment  of  the  district  court  should 
stand,  upon  the  finding  of  the  Jury  upon  tbe 
Issue  of  estoppel.  If  tbe  result  of  the  pro- 
ceedings would  be  to  deprive  appellants,  or 
either  of  them,  of  their  property,  to  Impose 
upon  their  lands  a  special  burden  or  servi- 
tude, without  due  process  of  law,  within  the 
meaning  of  that  term  as  used  in  the  federal 
and  state  Constitutions,  none  of  the  appel- 
lants would  be  estopped  to  seek  the  relief 
here  sought,  by  the  facts  urged  by  appellees 
under  their  ^ea  of  estoppel.  This,  we  tiilnk. 
Is  expressly  decided  by  the  Supreme  Court 
In  Hntdieson  v.  Storrie,  02  Tex.  607,  51  S. 
W.  848,  45  L.  B.  A.  289.  71  Am.  St  Bep.  884. 

We  have-  carefully  consIda«d  the  assign- 
meats  of  error  directed  to  Uie  remarks  of 
counsel  for  appellee  in  his  speedi  to  the  Jury. 


We  cannot  believe  that  they  had  any  In- 
fluence upon  tbe  Jury  in  arriving  at  a  verdict 
upon  the  only  Issue  submitted  to  them.  They 
do  not  afford  any  ground  for  a  reversal  of 
the  Judgment,  and  the  asslgnmait  is  ov^ 
ruled. 

Our  conclusion  Is  that  nwe  of  the  assign- 
ments of  error  presented  by  appellants  af- 
ford any  ground  for  reversal,  and  the  jnds- 
ment,  for  the  reasons  glvw,  is  affirmed. 

Affirmed. 


EXBEPATBICK  et  at  v.  SAN  ANQELO  NAT. 
BANKetaL 


(Court  of  Civil  Appeals  of  Texas.  Aostin. 
April  8,  1912.   Rehearing  Denied 
May  8,  1912.) 

1.  VEirnx  (I  82*)— Plea,  of  PnriLBai— Bb- 

unaaEB. 

Where  a  plea  of  privUege  to  be  sued  in 
the  county  of  the  pleader's  rendeoce,  instead 
of  that  of  a  codefendant'i  reiidence,  did  not 
aUege  that  the  codefeadant  was  fraadnlently 
joined  for  the  purpose  of  conferring  Jurisdic- 
tion hi  the  county  of  the  eodefendant's  reai- 
dence,  the  court's  faOare  to  submit  the  ^ea 
was  eqnivalent  to  snataininff  a  general  demur- 
rer thereto. 

[Ed.  Note.— For  other  eases,  see  Venae, 
Cent.  Dig.  II  47-50;  Dec.  Dig.  |  82.*] 

2.  PRINCIPAI.  AND  AOEITT  (|  188*)— ACTIONS 
— JOJNDEH. 

One  injured  by  the  negUgence  of  the  agent 
of  a  third  person  may  Jom  the  .agent  and  his 
principal  In  one  action  to  recover  all  resulting 

damages. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cint  Dig.  H  711,  712;  Dec  Dig.  | 
188.*] 

3.  Banks  and  Banking  (J  102*)- Negu- 

OBNCB  or  COKBESPONDBNT  BANK. 

Where  school  bonds  were  delivered  by  a 
school  citT  to  the  S.  bank,  wlilch  delivered 
them  to  the  A.  bank  for  examination  by  the 
Attorney  General,  tbe  latter  bank  was  the 
agent  of  the  former;  and  either  or  both  of  the 
banks  were  liable  for  the  negligent  loss  of  a 
bond  while  Id  the  possession  of  the  A.  bank. 

[Ed.  Note.— For  other  casea,  see  Banks  and 
Banking,  Cent  Dig.  |S  274-277,  347;  Dec  Dig. 
I  102.*J  . 

4.  Bailment  (H  29,  21*)— Bights  or  Thibd 
Pebsons. 

One  entitled  to  receive  tbe  subject-matter 
of  a  bailment  from  the  bailee  has  a  right  of 
action  against  bim  for  the  conversion  of  the 
bailed  property,  thougb  not  a  party  to  the 
bailment  contract,  and  may  maintaia  a  suit 
against  the  bailee  and  bailor,  jointly  and  sev- 
erally, for-the  value  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Grat  Dig.  II  122,  01-102;  Dec.  Dig.  H  20, 

6.  Tboveb  and  Gonvebsior  (f  35*)— Dam- 
ages—BubdIen  or  Pboof. 

The  ordinary  measure  of  damages  in  an 
action  for  the  conversion  of  a  diose  In  action, 
such  as  a  negotiable  bond.  Is  the  amount  prima 
facie  doe  on  the  face  of  the  bond;  it  being  for 
defeiidiant  to  prove  that  the  bond  is  of  less 
value  than  its  face  value. 

[Ed.  Note. — For  other  casea,  see  Trover  and 
Conversion,  Cent  Dig.  U  215,  216;  Dec  Dig. 
i  36.*] 
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6.  Baioeb  aitd  BAinuNS  (|  227*)— Nkgij- 

QENCE— DaUAOEB— PBOOV. 

The  approval  aod  registration  by  the  At- 
torney General  of  bondB  iisaed  by  a  school  dty 
waa  equivalent  to  a  finding  of  the  aolTency  of 
the  ci^,  importing  that  the  bonds  were  worth 

Erima  fade  at  least  their  face  valae,  so  that, 
I  an  BctioD  by  the  city  against  a  bank  assisting 
in  floadng  bonds,  for  damages  for  the  negligent 
loss  of  one  of  them,  eridence  of  the  Tuae  of 
tibe  bond  was  unnecessary,  in  absence  of  a 
showing  by  defendant  that  It  was  not  worth  Its 
face  Table. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  H  871-873;  Deo.  Dig.  I 
22T.*3 

7.  APPUI.  AHD  BntOB  (I  999*)— FiNDuroB— 
CONCLUSIVIITESS. 

T%e  appellate  conrt  cannot  disturb  the 
finding  of  uie  jury  on  a  Question  of  fact  which 
was  properly  submitted  to  it 

[Ed.  Note. — For  other  caaes,  see  Appeal  and 
Brror.  Gent.  Dig.  H  8912-3924;  Dec.  Dig.  | 
999l*1 

8.  BAifKS  AKD  BAirKXiro  (i  229*)— Neolx- 
GENT  Loss  or  BoiTD— Decbeb— PBonmom 

worn  iKDEMmTT. 

While  ordinarily  the  proper  manner  (tf 
protecting  one  sued  on  a  lost  bond  Is  to  re- 
quire pkuntilf  to  Indemnify  defendant,  where 
the  agents  of  a  city  for  Seating  school  bonds 
aued  a  bank,  to  wliicfa  the  bonds  were  delivered 
for  examination  by  the  Attorney  General,  for 
the  ¥alQe  of  a  bond,  payable  in  40  years,  lost 
while  in  its  possesiion,  it  waa  safficient,  on 
rendeiiw  judgment  against  the  bank  for  the 
value  of  the  lost  bond,  to  render  judgment 
against  the  city  in  favor  of  the  bank  for  a  sim- 
ilar amount,  with  stay  of  execution  until  ma- 
turity of  the  pilncipaf  of  the  bond,  and  on  the 
cottSftm  attached  thereto  until  four  years  after 
the  maturity  of  any  of  tta«n. 

[Ed.  Notew— For  other  cases,  see  Banks  and 
Bankiiv,  Gent  Dig.  |S  875,  876;  Dec.  Dig.  | 
229.*] 

Aiq^eal  from  DlBtrlct  Court,  Tom  Green 
County;  J.  W.  Tlmmlna,  Judge.  . 

Action  by  G.  W.  Hobbs  and  others  against 
the  San  Angelo  National  Bank  and  the  Amer- 
tean  National  Bank  and  another,  In  which 
the  San  Angelo  Bank  filed  a  cross-action 
against  the  other  bank.  From  a  judgment 
for  plaintiff  agalnat  the  banks  and  a  judg- 
ment for  the  San  Angelo  National  Bank 
against  the  American  Bank,  and  in  favor  of 
that  bank  against  the  City  of  San  Angelo 
and  another  defendant,  a  part  of  defendants 
appeaL   Beformed  and  affirmed. 

Bill.  Lee  &  HUI,  for  appeUants.  L.  L. 
Mfmtgomery.  tor  City  of  San  Angelo. 
Blanks^  GidUns  &  Jackson,  for  Hobba  and 
Brewer. 

BICBf  J.  The  city  of  San  Angelo,  eonstl- 
tnttng  an  ind^>6ndent  school  dletrlct,  baring 
aamuned  of  its  public  free  schools,  is- 

Bued,  on  June  1,  1909,  32  municipal  bonds, 
styled  "City  of  San  Angelo  ward  school  build- 
ing bonds  No.  2";  said  bonds  being  nnmber- 
ed  1  to  32,  IncluslTe,  each  in  the  denomina- 
tion of  ¥1,000,  dated  June  1.  1909,  maturing 
Jtme  1.  1949,  with  option  of  redonptlon  20 
jears  after  date,  payable  to  bearer  at  Sea- 
board National  Bank,  New  Tork,  or  First 


National  Bank,  GhlAgo.  w  at  tbe  office  of 
the  State  Treasurer,  with  6  per  cent  Inter- 
est, payable  semiannually  on  August  Ist  and 
Febniaiy  Ist,  each  year.  To  each  of  said 
bonds  were  attached  81  Intereat  coupons, 
numbered  1  to  81,  IndusiTe,  coupon  No,'  1 
representing  tbe  accrued  interest  from  June 
1,  1909,  to  August  1,  1909,  and  coupons  Nos. 
2  to  80,  IwauaiTe.  being  for  $25  each,  and 
coupon  No.  81  for  fl6.87,  all  payable  to 
bearer.  The  cAty  of  San  Angelo,  by  ordinance 
duly  passed  after  the  issuance  thereof,  au- 
thorised O.  W.  HobbB  and  G.  G.  Brewer  to 
take  charge  of  said  bonds,  pwdlag  their  In- 
restlgatlon  by  tbe  Attorn^  General,  and 
upon  their  approval  and  registration  to  nego- 
tiate th^  sale  and  receive  the  proceeds 
thereof  for  the  use  and  benefit  of  tbe  school 
fund  of  the  San  Angelo  Independent  school 
district;  and  in  accordance  therewith  said 
parties  d^vered  said  bonds  to  the  San  An- 
gelo National  Bank,  which  bank  thereafter 
transmitted  the  same  by  express  to  the 
American  National  Bank  at  Austin,  for  the 
purposes  aforesaid.  One  of  said  bonds,  to 
wit,  No.  32,  having  been  lost  or  mislaid  by 
the  latter  bank,  subsequent  to  its  approval 
by  the  Attorney  General  and  registration  by 
the  Comptroller,  this  suit  was  brought  by 
said  Brewer  and  Hobbs,  joined  by  the  board 
of  school  trustees  of  San  Angelo.  against 
both  of  said  banks  for  its  value,  to  wit,  the 
face  thereof,  plus  Its  proportionate  share  of 
the  premium  for  which  said  bonds  had  been 
sold,  alleging  the  facta  hereinbefore  recited; 
It  appearing  that  the  other  31  bonds  were 
forwarded  by  said  American  National  Bank 
to  the  Hanover  National  Bank  of  New  York, 
wbo  delivered  same  to  the  purchaser. 

The  San  Angelo  National  Bank  answered 
by  general  demurrer,  general  denial,  and  by 
special  answer,  In  which  it  alleged  that  if  It 
had  ever  received  the  bonds,  as  stated  by 
plaintiffs,  that  the  same  were  received  by  It 
at  the  special  Instance  and  request  of  plain- 
tiffs for  their  accommodation,  and  for  shlp- 
meat  to  its  correspondent  at  Austin,  to  be 
delivered  by  it  to  the  Attorney  General  for 
his  approval  and  for  registration  by  the 
Comptroller;  that  said  bonds,  after  r^ls- 
tratlon,  were  to  be  returned  to  the  American 
National  Bank,  to  be  by  it  delivered  to  the 
purchasers  to  whom  plalntittB  had  contracted 
to  sell  same,  and  that,  In  accordance  with 
Instructions  received  by  it  from  plaintiffs 
and  for  their  accommodation,  said  defendant 
on  about  June  2,  1909,  sent  the  package  of 
bcmds  by  Wells  Fargo  &  Co.  Bxpress  to  the 
American  National  Bank  at  Austin,  to  be  de- 
livered by  it  to  the  said  state  officers  for  ap- 
proval and  registration;  that  it  fully  carried 
out  all  instructions  given  it  by  plaintiffs; 
and  that  if  any  of  the  bonds  were  lost  or  de- 
stroyed it  was  through  the  fault  or  negli- 
gence of  the  defendant  American  National 
Bank,  and  prayed  that  it  go  hence  without 
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day.  And,  by  way  of  cross-action  against 
the  American  National  Bank,  It  set  up  al- 
most Identically  the  same  cause  of  action 
that  plalntUFa  had  alleged  against  both  of 
said  banks,  praying  that  In  the  event  plain- 
tiffs should  recover  any  Judgment  against  it 
that  it  have  Judgment  over  against  the  Amer- 
ican National  Bank  for  a  like  amount. 

At  the  first  term  of  court,  the  American 
National  Bank  filed  Its  plea  of  privilege,  in 
due  form,  to  be  sued  In  Travis  county,  the 
county  of  its  domicile;  and,  not  waiving  its 
plea  of  privilege,  but  subject  thereto,  It  an- 
swered, urging  numerous  exceptions  to  plain- 
tiffs' petition,  as  well  as  to  Uie  cross-action 
of  its  codefendant,  the  San  Angelo  National 
Bank,  challenging  the  sufficiency  of  said  plead- 
ings in  many  respects,  all  of  which  were  by  the 
court  overruled.  It  likewise  pleaded,  among 
other  things,  a  general  denial,  and  specially 
to  the  effect  that  the  San  Angelo  National 
Bank  had  sent  It  a  registered  package,  re- 
questing that  It  deliver  the  same  to  the  At^ 
torney  Gtoieral,  whldi  it  did,  and  at  the  le- 
qnest  of  said  bank  It  called  at  the  Comptrol- 
ler's office,  where  only  81  of  the  bonds  de- 
scribed In  the  petitl<ni  were  d^vered  to  it, 
and  were  aJl  the  bonds  recdved  by  It,  after 
the  mrna  had  been  apxaoved  and  t^;lstered; 
and,  at  the  Instance  and  request  of  tSie  San 
Ang^  National  Bank,  said  SI  bonds  were 
forwarded  to  tbe  Hanover  National  Bank  of 
New  York;  that  this  defwdant  pezformed 
all  of  its  aerrice  In  a  careful  and  prudent 
mannor;  tiliat  It  did  not  know  that  said 
bonds  bad  been  sold ;  that  tbis  d^endant  did 
not  have  said  bond  82,  iUA  not  know  where 
the  same  was,  was  not  asserting  any  right, 
title,  or  interest  therein,  and  that  said  bond 
had  been  lost,  but  not  by  it;  that  no  one  was 
asserting  any  right  thereto;  and,  in  the  event 
that  It  should  be  held  liable,  that  it  be  sub- 
rogated to  all  the  rights  as  a  holder  of  said 
bond.  The  same  defense  was  also  asserted 
by  it  by  cross-bill  against  the  San  Angelo 
National  Bank.  And,  not  waiving  Its  plea 
of  privilege,  the  American  National  Bank 
asked  that  the  city  of  San  Angelo  be  made  ft 
party  to  the  suit,  and  prayed  that.  In  the 
event  that  Judgment  went  against  it,  it  be 
subrogated  to  all  the  rights  as  holder  of 
said  bond. 

The  ci(7  of  San  Angelo  answered,  admit- 
ting tbe  issuance  of  and  delivery  to  plain- 
tiffs of  said  series  of  bonds,  for  the  purposes 
alleged  in  plaintiffs'  petition,  and  alleging 
that  If  one  of  said  bonds  had  been  lost  by 
said  defendants,  or  either  of  them,  and  if 
said  defendants,  or  either  of  them,  should 
be  held  responsible  to  plaintiffs  In  the  orig- 
inal action  for  the  value  thereof,  then,  and 
in  that  event.  It  expressed  Its  willingness  to 
Issue  to  such  defendants,  or  either  of  them 
as  may  be  held  in  damages  for  the  value  of 
such  bond,  a  duplicate  of  said  lost  bond,  con- 
ditioned as  said  bond,  in  all  Its  terms  and  re- 
quirements, 8BTe  and  except  such  snbstttnte 


bond  should  show  on  Its  face  that  it  is  Is- 
sued in  lien  of  said  last  bond,  and  that  the 
due  dates  of  the  Interest  and  principal  shall 
be  deferred  until  such  a  time  as  that  the 
original  principal  and  interest  due  on  the 
lost  bond  shall  have  been^barred  by  the  stat- 
ute of  limitations,  or,  in  the  event  that  the 
court  should  conclude  that  such  substitute 
bond  would  not  afford  proper  protection  for 
such  defendant  or  defendants,  then  it  agreed 
that  Judgment  might  be  entered  against  it  In 
accordance  with  the  terms  and  conditions 
of  said  bond  In  favor  of  the  losing  defendant, 
but  upon  the  condition  that  such  Judgment 
shoold  contain  safeguards,  making  all  inter- 
est payments  and  principal  to  become  due 
undOT  such  Judgment  at  audi  time  as  that 
tbe  interest  and  principal  shall  have  been 
barred  by  the  statute  of  Umitationa,  anft 
with  the  further  safeguard  that;  if  the  loot 
bond  shall  be  hereafter  found  and  establlsli- 
ed  as  a  valid  obligation  against  It;  ssid  lodg- 
ment should  be  void. 

A  Jury  trial  resulted  in  a  verdict  and 
Judgment  In  fsTor  of  the  plalntifEs  against 
both  of  said  banks  for  the  value  of  said 
bond,  togetber  with  interest,  and  Judgment 
over  in  taror  of  tbe  San  Angelo  National 
Bank  against  the  American  National  Bank 
for  a  like  amount,  and  In  favor  of  the  Amer- 
ican Natldnal  Bank  against  the  dty  of  Sun 
Angelo,  Bubrogating  it  'to  all  the  fights  of 
a  holder  of  said  bond  for  the  value  thereof ; 
and  to  oiforce  such  subrogation  ft  decreed 
that  the  American  National  Bank  should 
have  and  recover  from  tbe  <dty  of  San  Ajl- 
gelo  the  sum  of  |1,000,  together  with  Interest 
thereon  ^m  the  lat  day  of  June,  1909,  to 
the  let  day  of  June,.  1049,  at  the  rate  of  5 
per  cent  per  annum,  said  intoest  being  pay- 
able in  86  Installments  in  accordance  with 
coupons  thereto  attached,  as  hereinbefore  in- 
dicated, provided  that  neither  the  principal 
nor  said  Interest  Installments  shall  be  pay- 
able, nor  shall  execution  issue  under  said 
Judgment  for  the  enforcement  thereof,  until 
such  lapse  of  time  from  the  respective  ma- 
turities of  said  interest  Installments  and 
principal  as  that  the  statute  of  limitations 
then  existing  would  bar  the  recovery  from 
the  city  of  San  Angelo  of  said  respective  in- 
terest Installments  and  princi]Hil.  In  an  action 
against  said  city  for  the  enforcement  of  said 
original  bond ;  and  provided  further,  that 
said  judgment.  In  so  far  as  It  runs  against 
the  city  of  San  Angelo,  shall  become  vacated 
and  held  for  naught  in  the  event  said  orig- 
inal bond  No.  32  should  become  a  valid  ob- 
ligation against  the  dty  In  the  hands  of  any 
person  other  than  said  American  National 
Bank ;  from  which  Judgment  this  appeal  Is 
prosecuted. 

While  numerous  assignments  have  been 
urged  and  ably  pressed  upon  our  considera- 
tion, both  in  argument  on  the  hearing  and  in 
the  elaborate  brief  of  counsd  for  appellanta. 
stUl  we  are  inclined  to  believe  tbat  wly  twa 
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tliem  need  be  discussed  by  us;  tbe  oUiers 
taaTlng  bad  due  consideration,  and  being  re- 
garded by  us  as  wltbont  merit. 

It  Is  Insisted  on  tbe  part  of  appellant 
Am«1can  National  Bank  tbat  tbe  court  erred 
In  falling  to  submit  to  tbe  jury  for  tbelr 
consideration  Its  plea  of  prlvUege  to  be  sued 
In  ^I^Tis  county.  For  tbe  proper  discussion 
of  tbe  point  presented,  we  deem  It  necessary 
to  set  out  the  following  allegations  of  plain- 
tiffs' petition:  PlalntUfs  averred.  In  addition 
to  wbat  has  beretofore  been  stated,  that  tbe 
defendants,  tbe  San  Angelo  National  Bank 
and  tbe  American  National  Bank,  were  bank- 
Ins  corporations,  cbartered  under  the  laws 
of  tbe  general  goTemment;  tbe  domicile  of 
the  San  Angelo  National  Bank  being  at 
San  Angelo,  Tom  Green  county,  and  tbat  of 
tbe  American  National  Bank  being  at  Austin, 
Travis  county.  They  then  alleged  tbat  on 
or  about  June  1,  1909,  tbey  delivered  to  tbe 
defendant  the  San  Angelo  National  Bank, 
for  transmission  and  delivery  to  the  pur- 
chasers thereof,  the  32  bonds  beretofore  de- 
scribed, which  they  alleged  were  the  prop- 
erty of  tbe  board  of  trustees  of  tbe  public 
free  schools  of  the  dty  of  San  Angelo,  and 
were  In  the  custody  and  charge  of  plaintiffs 
C.  C.  Brewer  and  C.  W.  Hobbs  In  said  rela- 
tion Indicated  In  the  ordinance  first  above 
mentloDed,  and  that  tbe  defendant  tbe  San 
Angelo  National  Bank  undertook  and  agreed 
to  deliver  said  bonds  to  the  purchaser  there- 
of, and  collect  and  deliver  to  the  plaintiffs 
C.  C.  Brewer  and  C.  W.  Hobbs,  city  commit- 
teemen, aforesaid,  and  members  of  the  then 
existing  board  of  trustees,  and  each  of  them, 
tbe  proceeds  of  the  sale  thereof;  that  the 
defendant  the  San  Angelo  National  Bank,  In 
pursuance  of  said  agreement  and  undertak- 
ing, employed  their  codefendant,  the  Amer- 
ican National  Bank  to  liave  said  bonds  ap- 
proved by  tbe  Attorney  General  of  the  state 
of  Texas  and  registered  by  the  Comptroller 
of  tbe  state  of  Texas,  and  then  to  deliver  the 
Eame  to  the  Hanover  National  Bank  of  New 
York  City  for  final  delivery  to  the  purchasers 
thereof,  etc.,  and  that  the  defendant  tbe 
American  National  Bank  undertook  to  do  all 
said  things  In  pursuance  of  an  understanding 
and  agreement  then  existing  between  It  and 
tbe  San  Angelo  National  Bank ;  that,  in 
consideration  of  tbe  mutual  interchange  of 
business  between  said  defendants,  and  in 
consideration  of  the  account  kept  by  the 
San  Angelo  National  Bank  with  the  Amer- 
ican National  Bank,  tbat  the  American  Na- 
tional Bank  did  have  said  32  bonds  approv- 
ed and  registered  as  the  law  required;  that 
said  defendants  did  deliver  31  of  said  bonds, 
t>eing  bonds  1  to  31,  Inclusive,  to  said  Han- 
over National  Bank,  who  delivered  same 
to  the  purchaser,  but  tbat  defendants  failed 
and  refused  to  deliver  said  bond  32  to  said 
bank  or  the  purchaser,  and  collect  therefor, 
or  return  same  to  plaintiffs,  with  interest 
coupons  attached ;  wherefore  tbar  were  dam- 
aged, etc. 


[1]  The  plea  of  privll^e  In  this  ease  was 
in  substantial  compliance  with  the  acts  of 
1907  (page  246),  amending  the  law  on  this 
subject;  but  it  failed  to  allege  that  said 
American  National  Bank,  was  fraudulently 
joined  with  the  San  Angtfo  National  Bank 
for  tbe  purpose  of  conferring  jurisdiction 
against  it  in  Tom  Grem  county,  so  tbat  the 
failuro  of  the  court  to  submit  this  plea  of 
privilege  was  equivalent  to  sustaining  a  gen- 
eral demurrer  thereto.  See  Pearce  t.  Wallls 
Landes  &  Co.,  124  S.  W.  496,  where  it  Is  held 
that,  upon  failure  to  make  such  auction, 
no  proof  supporting  such  a  contention  could 
be  introduced.  In  the  case  at  bar,  however, 
even  If  such  allegation  had  been  made,  there 
is  no  proof  in  the  record  having  any  tendency 
whatever  to  support  the  same;  but,  on  the 
contrary,  we  think  the  evidence  sustains  tbe 
material  allegations  of  plaintiffs*  petition  In 
all  respects.  Our  statute  provides  that, 
where  there  are  two  or  more  defendants 
residing  In  different  counties,  suit  may  be 
brought  In  any  county  where  any  one  of 
the  defendants  resides.  See  article  1194,  R. 
S.,  sutMl.  4.  The  petition  in  this  case,  we 
think,  sets  up  a  good  cause  of  action  against 
both  defendants. 

[2]  The  plaintiffs  had  the  right  to  bring 
their  suit  against  either  or  both  of  said 
banks  for  tbe  loss  of  said  bond.  It  has  fre- 
quently been  h^d  that,  where  a  person  is 
damaged  or  Injured  by  reason  of  the  de- 
fault, want  of  care,  or  negligence  of  the 
agent  of  a  third  person,  be  may  Join  tbe 
agent  and  his  principal  In  one  action  to  re- 
cover the  damages  occasioned  by  such  negli- 
gence or  want  of  care.  See  Mathonlcan  v. 
Scott,  87  Tex.  396,  28  S.  W.  1063 ;  Gardner 
V.  Planters'  Bank,  54  Tex.  Civ.  App.  572, 
lis  S.  W.  1146;  Parlin  &  O.  Co.  v.  Miller, 
25  Tex.  Civ.  App.  190,  60  S.  W.  881 ;  Ash  v. 
Beck,  68  S.  W.  53 ;  Turi;er  v.  Brooks,  2  Tex. 
Civ.  App.  451,  21  S.  W.  404;  Cobb  v.  Bar- 
ber, 92  Tex.  309,  47  S.  W.  963;  Dublin  Oil 
Co.  V.  Robinson,  50  S.  W.  1054;  Lyons  v. 
Daugherty,  26  S.  W.  146;  Bei^strom  v. 
Bruns,  24  S.  W.  1098 ;  Oardwell  v.  Master- 
son,  27  Tex.  av.  App.  591,  66  S.  W.  1124; 
Ney  V.  Ladd,  68  S.  W.  1014;  Hosklns  v. 
Bank,  48  Tex.  Civ.  App.  246,  107  S.  W.  598; 
Tew  V.  Wolfsohn,  174  N.  T.  272,  66  N.  H. 
934;  Mclean  v.  Sexton,  44  App.  Dlv.  520, 
60  N.  T.  Supp.  871 ;  Nixon  v.  Malone,  95  S. 
W.  577;  Malone  v.  N.  Y.  Life  Ins.  Co..  100 
Tex.  250,  98  S.  W.  380,  99  S.  W.  403;  State 
Nat  Bank  v.  Thomas.  17  Tex.  Glr.  App.  214, 
42  S.  W.  1016. 

[3]  In  the  present  case,  tbe  American  Na- 
tional Bank  was  tbe  agent  of  the  San  An- 
gelo National  Bank,  and  the  latter  was  re- 
sponsible to  the  plaintiffs  for  its  default  or 
negligence.  In  State  Nat  Bank  v.  Thomas, 
supra,  Justice  Stephens,  In  discussing  tbe 
point  Involved,  says:  "The  main  question 
in  this  case  is  whether  a  bank  receiving  pa- 
per for  collection  is  responsible  for  all  sub- 
seqaent  agents  employed  in  tbe  collection  of 
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the  paper.  If  the  precise  question  hu  erer 
been  decided  in  Texas,  we  are  not  aware  of 
it  We  therefore  aesume  that  tlie  question 
is  an  open  one  in  this  state.  Tlie  auCliori- 
tles  elsewhere  are  quite  conflicting.  In  the 
Supreme  Court  of  the  United  States,  too,  the 
decisions  appeared  a  long  time  to  be  in  con- 
flict ;  but  in  the  case  of  Exchange  Nat  Banlc 
T.  Third  Nat  Bank  [112  U.  S.  276,  5  Sup. 
Ct  141,  28  L.  Ed.  722],  the  question  came 
squarely  before  that  court;  and  in  an  able 
opinion  by  Judge  Blatchford,  reviewing- pre- 
vious decisions,  the  New  York  rule,  which 
was  also  the  English  rule,  was  finally  adopt- 
ed. The  decision  of  the  case  at  bar  was 
made  In  conformity  with  the  rule  so  adopted, 
and  we  approve  it" 

[4]  The  authorities  seem  also  to  sustain 
the  proposition  urged  by  appellee  that  a  per- 
son entitled  to  receive  the  subject-matter  of 
a  bailment  from  the  bailee  has  a  right  of  ac- 
tion against  him,  although  he  Is  not  a  party 
to  the  contract  of  bailment;  and,  where 
such  bailee  lias  converted  the  property  held 
by  him  as  sucht  the  actual  owner  thereof  is 
entitled  to  maintain  a  suit  against  him  and 
his  bailor,  jointly  and  severally,  for  the  val- 
ue of  the  property  so  converted.  See  Clay 
V.  Gage,  1  Tex.  Civ.  App.  185,  20  S.  W.  949; 
Horseley  v.  Moss,  6  Tex.  Civ.  App.  341,  23  S. 
W.  1115;  also  Roberts  v.  Tarboro,  41  Tex. 
453;  McAnelly  v.  Chapman,  18  Tex.  198; 
Cye.  vol.  5,  p.  214. 

We  think  it  clear  that  If  both  of  said 
banks  were  Jointly  and  severally  responsible 
to  plaintiffs  for  the  loss  of  said  bond,  and 
the  authorities  seem  to  sustain  this  view, 
then  plaintiffs  bad  the  right  to  sue  said 
banks  in  either  Travis  or  Tom  Green  county, 
at  their  option.  This  being  true,  in  our  Judg- 
ment, it  follows  that  the  court  did  not  err  in 
failing  to  submit  said  plea  of  privilege  to  the 
Jury. 

[6]  After  the  witness  Hobbs  had,  on  direct 
examination,  testified  as  to  the  market  value 
of  said  bond  In  Austin  at  the  time  of  Its 
loss,  it  appeared  by  his  crora-examlnatlon 
that  the  same  at  said  time  had  no  market 
value  there.  Whereupon  appellants  moved  to 
exclude  said  evidence,  which  motion  was 
overruled.  He  was  also  allowed,  over  ap- 
pellants' objection,  to  testify  as  to  the  mar- 
ket value  of  said  bond  in  San  Angelo,  and 
to  state  that  It  had  a  similar  market  value 
in  Austin.  Bills  being  reserved  in  this  re- 
spect to  the  action  of  the  court  in  both  In- 
stances, such  rulings  are  now  assigned  as  er- 
ror. We^  differ  from  appellants  In  this  con- 
tention, because  we  think  that  the  plaintiflts 
had  made  a  prima  facie  case  as  to  the  value 
of  the  bond  in  question  without  such  evi- 
dence. In  Ramsey  v.  Hurley,  72  Tex.  200,  12 
S.  W.  59,  wtiich  was  an  action  to  recover 
the  value  of  certain  notes,  it  is  said:  "In 
actions  to  recover  damages  for  the  wrongful 
conversion  of  a  chose  In  action,  it  is  the  par- 
pose  and  policy  of  the  law,  as  In  other  ac- 
tions for  damages,  to  give  to  the  Injured  par- 


ty compensation  for  the  damages  be  baa  aus- 
tained.  The  ordinary  measure  of  damages 
in  such  case  is  the  amount  prima  fade  due 
on  the  face  of  the  claim.  If  the  claim  for  tbe 
conversion  of  which  the  suit  is  brought,  is 
really  of  less  value  than  Its  face,  it  devolvea 
upon  the  defendant  to  prove  that  fact  Field 
on  Dam.  !  823,  note  33;  Sedg.  on  Dam.  p. 
403  et  seq.,  and  note  a." 

In  First  Nat  Bank  v.  Henry,  159  Ala.  367, 
49  South.  97,  which  was  also  a  suit  to  recover 
for  the  value  of  a  note,  the  court  says :  '"The 
measure  of  damages  which  the  holder  Is  en- 
titled to  receive  of  ttie  l)ank  or  other  collect- 
ing agent  who  has  been  gallty  of  negligence 
or  default  In  respect  to  it  Is  the  actual  loss 
which  lias  been  suffered.  The  loss  is  prima 
facie  the  amount  of  the  bill  or  note  placed 
In  Its  or  his  hands;  but  evidence  is  admlasi- 
Dle  to  reduce  it  to  a  nominal  sum" — citing 
Dan.  on  Negot  Instr.  |  239;  McFeten  y. 
PhlUlps,  46  Ala.  496. 

[B]  We  understand  this  rule  as  extending 
to  and  embracing  within  It  all  negotiable  se- 
curities, such  as  l>onds,  etc  The  evidence  of- 
fered by  plaintiffs  in  the  case  at  bar  made  a 
prima  facie  case  as  to  the  value  of  the  bond, 
it  dev<^ved,  as  we  think,  upon  the  defend- 
ants to  show,  If  they  could,  that  it  was  of 
less  value  than  Its  face  represented  It  to  b& 
But,  apart  from  this,  we  are  inclined  to  be- 
lieve that  since  it  was  shown  that  this  bond, 
as  well  as  the  others,  bad  been  approved  by 
the  Attorney  General  and  registered  by  tbe 
Comptroller  at  the  time  of  its  loss.  It  became 
unnecessary  for  plaintiff  to  make  further 
proof  of  Its  value,  because  such  approval  and 
registration  not  only  evidenced  the  fact  tbat 
all  formalities  had  been  complied  with  In  re- 
spect to  their  Issuance,  but  was  equivalent  to 
a  finding  In  favor  of  the  solvency  of  the  mu- 
nicipality of  San  Angelo,  which  bad  Issued  It, 
whereby  It  imported  that  It  was  worth,  pri- 
ma facie  at  least  its  face  value.  In  addition 
to  this,  it  clearly  appeared  that  the  series  of 
bonds  had,  prior  to  its  loss,  been  sold  In  the 
market  for  a  premium  of  $2,000;  and  certain- 
ly, If  It  were  admitted,  for  argument's  sake, 
that  a  technical  error  liad  been  committed  in 
the  rulings  complained  of,  yet  under  tbe 
facts  and  circumstances  in  evidence,  It  would 
seem  that  it  was  entirdy  harmless. 

[7}  The  next  question  presented  for  consid- 
eration is  whether  or  not  the  evidence  is  saf- 
flclent  to  warrant  tbe  judgment  against  the 
American  National  Bank  for  tbe  value  of  the 
lost  liond.  We  have  giv^  most  careful  at- 
tention to  the  Insistence  of  counsel  for  ap- 
pellant to  the  effect  that  the  evidence  is 
Insufficient  In  this  respect  We  conclude,  bow- 
ever,  that  as  this  was  a  matter  for  the  con- 
sideration of  the  Jury,  whose  sole  province  it 
was  to  determine  this  question,  we  are  not 
authorized  to  disturb  their  finding. 

[8]  By  its  eighteenth  assignment  the 
American  National  Bank  urges  tbat  tbe  court 
erred  In  not  entering  a  final-judgment  in  this' 
case,  and  making  a  final  adjudication  <tf  tbe 
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tights  of  tbto  'defendant  against  tbe  city  of 
San  Angelo  as  to  tbe  principal  and  Interest 
of  said  tx>nd,  and  fixing  a  time  wbea  this  de- 
fendant would  be  entitled  to  Its  execntton  or 
executions  against  the  city  for  said  interest 
and  principal  Answering  tbls  contention, 
appellee  says  by  Its  proposition  that,  under 
the  pleadings  and'  proof  as  developed  In  this 
caac^  there  was  no  question  of  fact  arising 
In  connection  with  appellant's  cross-action 
against  the  city  of  San  Angelo,  and  that 
there  was  therefore  no  error  In  the  court's 
action,  directing  a  proper  verdict  and  enter- 
ing a  final  Judgment  determining  the  rights 
and  remedies  of  the  parties  to  such  cross-ac- 
tion, for  the  reason  that  under  such  action 
of  the  court  the  appellant  was  aOForded  the 
ODiy  relief  authorized  by  the  pleadings  and 
proof,  either  at  law  or  In  equity.  We  are  In- 
dined  to  agree  with  this  contention,  and  hold 
that  the  verdict  and  Judgment  in  this  case, 
as  iKtwe^  the  appellant  American  National 
Bank  and  the  city  of  San  Angelo,  is  sub- 
stantially correct  There  was  no  issue  be- 
tween said  appellant  and  the  dty;  the  lat- 
ter conaeniang  that  the  coart  should  enter 
Jndgmoit  in  favor  of  appellant.  If  plalntlfto 
reeoTUed  against  It,  provided  that  Its  rights 
were  pn^erly  aafeguarded.  The  lost  bond, 
which  was  the  aitbject  of  suit,  was  a  n^o- 
tiable  Instmmait;  and,  since  It  might  become 
a  valid  obligation  against  the  dt?  in  the 
hands  of  an  Innocent  purchaser  for  value,  It 
was  the  dotr  of  the  oonrt  to  direct  such  ver* 
diet  and  render  such  Judgment  as  would  pro- 
tect the  cl^  from  a  double  payment;  and 
this  Is  ordinarily  done  by  requiring  the  plaln- 
tlff  suing  on  the  lost  Instrument  to  ocecute 
a  bond  Indemnifying  the  defendant  against 
loss,  should  the  same  come  into  the  hands  of 
an  Innocent  holder.  See  Wiedenfeld  v.  Gal- 
lagher, 24  8.  W.  833;  Allerkamp  v.  Galla- 
gher, 32  S.  W.  248;  Texas  Banking  Oo.  v. 
Turnip,  61  Tex.  865;  Gyc.  voL  2S,  p.  1614. 
But  this  is  not  absolutely  ess^tlal,  since  the 
court  may  otherwise  protect  the  rights  of  the 
defendant;  and,  as  no  such  bond  was  tender- 
ed in  the  instant  case  on  the  pert  of  appel- 
lant, the  court,  in  our  Judgment,  did  what 
was  equitable  by  ordering  that  execution  be 
stayed  until  the  law  of  limitation  had  barred 
tile  right  of  recovery  on  said  bond  and  cou- 
pons. See  26  Cyc.  pp.  1614  et  seg.,  wherein, 
among  other  things.  It  Is  said  that  "a  court 
of  law  may  not  order  the  filing  of  an  indem- 
nity bond,  but  may  stay  proceedings  or  ex- 
ecution untU  it  is  filed,  or  until  it  appears 
that  it  is  no  longer  necessary  for  the  securi- 
ty of  the  defendant;  or  the  court  may  con- 
tinue proceedings  until  the  claim  Is  barred  by 
tbe  statute  of  limitations."  But,  since  the 
judgment  in  this  case  falls  to  definitely  state 
the  period  of  time  In  which  such  limitation 
will  expire,  but  leaves  the  matter  open  to  be 
determined  toy  tbe  clerk  of  the  conrt,  we 
deem  It  best  to  reform  the  Jndgmoit  in  this 


respect,  so  that  no  execution  shall  issue 
thereon  in  favor  of  the  American  National 
Bank  against  the  city  of  San  Angelo  on  said 
coupons,  or  any  of  them,  untU  four  years 
after  tbe  maturity  thereof;  but  we  are  In- 
clined to  believe,  in  view  of  the  long  period  of 
time  that  the  principal  has  to  run,  tliat  said 
bank  should  be  entitled  to  execution,  for  the 
amount  of  the  principal  of  said  bond  apon 
maturity  of  tbe  same;  and,. as  thus  reform- 
ed, the  Judgment  of  the  court  below  Is,  In  all 
things,  affirmed. 
Reform^  and  affirmed. 


BORBN-STEWART  00.  v.  MURPHT. 
(Conrt  of  Civil  Appeals  of  Texas.  Dallas. 
June  1,  191Z) 

Afpsai,  xrd  &BB0B  ^  548*)— Beview^tah- 

MENT  OF  Facts. 

Aseignments  of  error  relating  to  a  ques- 
tion of  fact,  involving  review  of  the  evidencOf 
caDDot  be  coDsldered,  in  tbe  absence  of  a  state- 
ment of  facts. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  2433-2440;  Dec.  Dig.  | 
548.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; J.  C.  Roberts,  Judge. 

Action  by  J.  J.  Murphy  against  the  Boren- 
Stewart  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

George  Sergeant,  of  Dallas,  for  appellant. 
F.  F.  Lewis,  of  Dallas,  for  appellee. 

RAINET,  O.  J.  This  is  an  appeal  from  an 
order  refusing  to  dissolve  a  writ  of  Injunc- 
tion, issued  In  favor  of  appellee,  restraining 
appellant  from  foreclosing  a  writ  of  attach- 
ment levied  on  appellee's  land,  which  was 
bis  homestead. 

Two  errors  are  assigned  by  appellant,  both 
relating  to  questions  of  fact  as  to  whether 
or  not  said  land  was  tbe  homestead  of  an>el- 
lee.  These  assignments  Involve  the  review 
of  the  evidence  adduced  on  the  trial  of  the 
case;  but  there  Is  no  statement  of  facts,  tbe 
same  having  been  heretofore  stricken  from 
the  record  by  this  conrt  Therefore  the  as- 
signments cannot  be  considered. 

No  fundamental  error  appears  of  record, 
and  the  Jndgmoit  Is  affirmed. 


BAENZ  T.  COHN  et  aL 
(Conrt  of  Civil  Appeals  of  Texas.  San  Antonla 
May  29,  1912.) 

APFKAI.  AND  BBBOB  ({  80*>-^UDOUXnT— CoK- 
OLUSIVENKSS. 

Plaintiff  sued  defendants  C.  and  S.  for  dam- 
ages to  plaintiff'B  wife,  caased  by  an  explosion 
of  gasoline  sold  to  her  for  coal  oil,  alleging  that 
C.  negligently  sold  the  gasoline  to  S.,  and  that 
S.  sold  it  to  plaintiff.  G.  filed  special  exceptions 
to  an  amendied  petition,  which  were  sustained; 
and,  plaintiff  declining  to  farther  amend,  a  Judg- 
ment was  entered  diunisdng  the  suit  as  to  G., 
from  which  Judgment  defendant  8.  appealed. 
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The  Jndnnent  did  not  dispose  of  matter  plead- 
ed, further  than  to  adjudicate  issues  between 
plaintiff  and  defendant  C.  Held,  that  the  jad^- 
ment  waa  not  final  nor  appealable. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  U  42Er^,  460,  m  467, 
4»4-6b9:  Dec.  Di«.T  80.*} 

Appeal  from  District  Clourt,  Jim  Wells 
County;  W.  B.  Hopkins,  Judge. 

Action  by  Ruflno  Saenz  against  M.  D. 
Gohn  and  another.  Jndgmait  in  favor  of  de- 
fendant Cohn  alone^  and  plalntUt  appeals. 
DismissedL 

Pope  &  Taylor,  for  appdlaat  J.  a  Scott 
and  W.  W.  UcCampb^  for  appellee^ 

JABIES,  G.  J.  Bnflno  Saenz  sned  M.  D. 
Ootm  and  Ramon  Saenz  tor  damages  grow- 
ing out  of  personal  Injury  to  plalntUTs  wife^ 
alleging  in  substance  ttaat  defendant  Ramon 
Saenz  was  a  merchant  In  Palito  Blanco;  that 
defendant  Cohn  carelessly  sold  to  said  Ra- 
mon a  barrel  of  gasoline  for  coal  oH,  mis- 
labeling the  same  coal  oil;  that  Ramon  bad 
never  seen  and  did  not  know  gasoline  when 
be  saw  it,  and  believed  it  was  coal  oil  he 
was  handling;  ttiat  abont  December  29, 1910, 
appellant  and  his  wife  sent  their  child  to 
Ramon's  store  for  coal  oU,  and  he  carelessly 
and  recklessly  gave  her  gasoline,  with  the 
result  that  appellant's  wife  filled  her  lamp 
with  it,  and  it  exploded  soon  after  bhe  lit 
the  lamp,  toflictlng  the  Injuries  complained 
of.  Damages  were  asked  of  both  defendants 
in  the  sum  of  $11,000.  Cohn  answered  by  a 
plea  of  privilege,  and  by  general  demurrers 
to  the  petition  and  a  general  denial.  The 
court  sustained  some  of  Cohn's  special  de- 
murrers, and  upon  leave  plaintiff  amended, 
and  the  same  special  exceptions  were  sus- 
tained to  the  amended  petition;  and,  plaln- 
tlfF  declining  to  further  amend,  a  judgment 
was  entered  dismissing  the  suit  as  to  Cohn, 
from  which  Judgment  this  appeal  is  prose- 
cuted. 

The  defradant  Ramon  Saoiz  did  not  de- 
mur, but  pleaded  a  general  dcuial  to  plaln- 


tUTs  petition,  admlttlnff  that  he  had  pur* 
chased  the  gasoline  from  Cohn.  And  special- 
ly he  alleged  substantially  that  he  ordered  a 
barrel  of  coal  oU  from  Gohn;  that  he  knew 
nothing  aboot  gasoline,  and  bad  no  use  for 
any,  and  bad  no  knowledge  that  gasoline 
had  beai  furnished  him  instead,  and  beUer- 
tng  It  to  be  coal  oil,  he  carried  It  to  hla  atore 
and  sold  It  to  plaintiff  for  coal  oU,  alleging 
negligence  of  Gohn,  and  that  his  acta  were 
the  proximate  cause  of  the  Injury;  that 
Cohn  waa  responsible  primarily  for  the  In- 
Jury;  and  prayed  that,  In  case  of  judgment 
against  hlm,  he  have  Judgment  over  againat 
Cohn.  To  this  cross-action  Cohn  demurred, 
which  demurrer  waa  overruled.  His  answer 
was  a  general  denial.  The  Judgment  wbldi 
la  appealed  from  does  not  dispose  of  any 
matter  pleaded,  further  than  to  adjudicate 
the  Issues  between  plainUfF  and  defendant 
Cohn.  The  Judgment  relates  to  nothing  el8& 

The  same  demurrers  that  were  sustained 
might  possibly  have  been  sustained  as  to  the 
defendant  Saenz,  had  he  presented  them; 
but  he  did  not,  and  tiiere  was  no  Judgment 
on  the  sufficiency  of  the  petition  as  to  him. 
The  judgment  was  a  final  one  as  to  Cohn,  so 
far  as  a  recovery  by  plaintiff  against  him 
was  concerned;  but  It  did  not  dispose  of  his 
codefendant,  Ramon  Saenz,  nor  of  the  lat- 
ter's  right  to  recover  over  against  Cohn.  A 
judgment,  for  the  purpose  of  appeal,  is  not 
final,  unless  the  whole  of  the  controversy  la 
disposed  of,  and  as  to  all  parties.  The  stat* 
ute  provides  that  only  one  final  Judgment 
shall  be  rendered  in  any  cause,  except  where 
otherwise  provided  by  law.  A  Judgment  is 
not  final  which  disposes  of  a  portion  of  a 
cause  or  some  of  the  parties,  and  leaves  is- 
sues open  and  to  be  determined  as  between 
others.  Wootters  v.  Kauffman,  67  Tex.  480, 
3  S.  W.  465 ;  Stelnhardt  v.  Galveston  Cotton 
Seed  Mill  Co.,  138  S.  W.  825.  Had  plaintiff 
dismissed  his  suit  against  Ramon  Saenz, 
the  juc^ment  would  have  been  a  final  one. 

Having  no  Jurisdiction  of  the  cause,  the 
appeal  is  dismissed. 
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LOUISmi^B  TITLE  CO.  t.  DABNEIiL'S 
COMMITTEE  at  «L 

(Court  of  Appeala  of  Kentncky.    Jane  21. 

1912.) 

L  InSAKK    PKBSON8    (S  26*)— ADJUDICATION 

or  Inbanitt— SurFiciENCT  of  Becobd. 
Under  Kj.  St  i  2150,  which  Units  the  Jo- 
riodictioB  of  the  presidiag  Judge  of  a  coun^ 
court  to  hold  an  Inquest  as  to  insanity  to  cases 
where  no  drcuit  court  is  in  session  in  the 
coon^,  a  jadgment  of  the  county  court  adjudg- 
ing one  to  be  of  nnsonnd  mind  is  not  invalidat- 
ed through  failure  of  the  record  to  show  that 
no  circuit  court  was  in  session. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Gent.  Dig.  SI  35,  3«:  Dec.  Dig.  |  26.*] 

2.  Process    (J  4*)— SuiaiOHS— Necbbsitt— 

"COU  NTEBCLAIlf ." 

In  an  action  for  partition  sale,  an  answer 
setting  up  a  mortgage  lieu  constituted  a  "coun- 
terclaim, within  Civ.  Code  Prac  |  97,  subsec 
2,  which  provides  that  no  summons  is  required 
on  a  coQQterclaim. 

[Ed,  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  H  4.  «,  66;  Dec.  Dig.  f  4.* 

For  other  defiidtions,  see  Words  and  Phras- 
es. toL  2.  pp.  1645-1650;  vol.  8,  pp.  7tt20, 
T621,] 

Appeal  J^non  Clnralt  Court;  Gbiuk- 
eery  Branch,  Flnt  DlTialon. 

Actum  by  W.  H.  Darnell's  Committee  and 
othera  agatoat  Mary  B.  Damtil  and  ottaerB. 
From  a  judgment  Buatalnlng  exceptions  to  a 
x^rt  of  sale  and  setting  tbe  sale  aside,  de* 
fendant  Loalsrllle  Title  Company  appeals. 
Beversed  and  remanded. 

E.  L.  McDonald,  of  LouisrlUe,  for  appel- 
lant. B.  W.  Hunn,  of  Loulavllle,  for  appel- 
lee Bonald.  Ernest  Macpherson,  of  Louis- 
ville, Leslie  Morris,  of  Frankfort,  and  George 
A.  Brent,  of  Louisville,  for  otber  appellees. 

CLAT,  C.  William  W.  Darnell  died  a 
resident  of  Jefferson  county,  Ky.,  In  the  year 
1909.  By  his  will,  which  was  duly  pro- 
bated In  the  Jefferson  county  court,  he  ap- 
pointed his  widow,  Mary  B.  Darnell,  execn- 
triz,  and  directed  that  his  property  be  equal- 
ly divided  between  his  widow,  his  daughter, 
Eleanor  W.  Darnell,  and  his  sons,  John  H. 
T.,  Randolph,  and  William  H.  Darnell.  Mary 
E.  Darnell  qualified  as  executrix.  William 
H.  Darnell,  one  of  the  devisees  under  the 
will,  was  adjudged  by  the  Franklin  county 
court  to  be  a  person  of  unsound  mind,  and 
the  Capital  Trust  Comimny  was  appointed 
and  qualified  as  his  committee.  On  May  22, 
1909,  William  W.  Darnell  and  his  wife,  Mary 
E.  Darnell,  executed  and  delivered  to  the 
LouisTllie  Title  Company  a  mortgage  on  a 
certain  lot  of  ground  situated  on  Haldeman 
avenue,  near  the  city  of  Louisville,  In  JefCer- 
BMi  county,  Ky.  This  mortgage  was  given  to 
secure  the  payment  of  two  notes  of  $500 
each. 

This  action  was  brought  by  tbe  Capital 
Tmst  Company,  as  committee  of  William  H. 
Damell,  and  by  Randolph  Darnell  and  John 
H.  T.  Darnel,  against  Mary  E.  Darnell, 


executrix,  Eleanor  W.  Yancey*  formerly  Elea- 
nor E.  Darnell,  wife  of  E.  H.  Yancey,  and 
B.  H.  Yancey,  for  the  purpose  of  selling  the 
lot  of  'land  on  Haldeman  avenue,  and  an- 
other lot  in  Frankfort,  Ky.,  upon  the  ground 
that  both  of  nid  lots  were  Jointly  owned  by 
and  In  possession  of  plaintiffs  and  defends 
ants,  and  that  neither  conld  be  divided  with- 
out materially  impairing  the  value  thereof, 
and  also  fof  the  purpose  of  having  the  case 
referred  to  the  master  commissioner  to  set- 
tle the  accounts  of  the  executrix.  To  this 
petition  the  LoulsvlUe  Title  Company  was 
not  made  a  party,  but  It  was  charged  In  the 
petition  tlULt  the  property  in  question  was 
free  of  liens  so  far  as  plaintiffs  knew.  The 
executrix,  Mary  B.  Darnell,  filed  an  answer 
and  cross-petition,  setting  up  a  cause  of 
action  under  sections  428  and  489  of  the  Civ- 
11  Code.  After  setting  up  certain  other  debts 
of  the  decedent,  she  alleged  that  the  Louis- 
ville Title  Company  held  a  mortgage  lien  on 
the  property  on  Haldeman  avenue  in  the  sum 
of  91.000,  and  aaked  that  the  Louisville  Title 
Company  be  mado  a  party  defendant,  and 
be, required  to  answer  and  set  up  its  claim. 
The  only  process  that  was  issued  on  the  an- 
swer and  crosa-petltlon  of  the  executrix  was 
against  the  Louisville  Title  Company,  which 
thereafter  filed  a  pleading  setting  up  Ite 
mortgage  Ilea,  lurelnbefore  referred  to.  This 
pleading  was  denominated  an  answer  and 
counterclaim  to  the  petition,  and  a  crosii- 
petltlon  against  the  defendants  Mary  E. 
Darnell,  the  executrix,  and  Eleanor  W.  Yan- 
cey and  her  huahand,  E.  H.  Yancey.  Upon 
this  answer,  counterclaim,  and  crosa-petl- 
tlon no  service  of  process  was  had.  A  few 
months  later  the  Capital  Trust  Company  as 
committee  of  William  H,  Darnell  and  the 
other  plaintiffs  tiled  an  amended  petition, 
wherein  they  alleged  that  they  failed  to 
state  that  the  Louisville  Title  Company  had 
a  mortgage  lien  on  the  property  on  Halde- 
man avenge,  and  asked  that  tlie  Louisville 
Title  Company  be  made  a  party  defendant, 
and  required  to  set  up  its  claim.  On  Oc- 
tober 7th  the  Louisville  Title  Company  en- 
tered ite  -appearance  to  the  ammded  peti- 
tion. 

It  was  thereupon  stipulated  and  agreed 
between  plaintiffs  and  defendants,  and  or- 
dered by  the  court,  that  the  answer,  coun- 
terclaim, and  cross-i>etitlon  of  the  Louisville 
Title  Company  be  taken  as  and  for  its  an- 
swer and  counterclaim  to  the  amended  peti- 
tion, with  the  same  effect  as  If  then  filed. 
On  November  11,  1011,  plaintiffs  filed  a  re- 
ply to  certain  portions  of  the  answer  and 
cross-petition  of  Mary  E.  Darnell,  execu- 
trix. On  the  same  day  the  case  was  sub- 
mitted on  the  answer,  counterclaim,  and 
cross-petition  of  the  defendant  Louisville  Ti- 
tle Company,  and  judgment  rendered  In  its 
favor  against  Mary  E.  Darnell,  as  executrix 
of  the  ratate  of  W.  W.  Darnell,  for  the  sum 


■Th  othBT  ewMS  ssa  wnu  topic  and  s«cU«d  NtniBBR  In  Dsc  Dlfr  *  Am.  Dig.  Ksjr  No.  StrlM  A  Rsp'r  InduM 
148S.W^-S4 


Digitized  by 


370 


148  SOUTHWESTERN  RBPOBTBB 


of  $1,000,  with  Interest  from  Noronber  22, 
1010,  until  paid,  anfl  costs.  To  secure  the 
payment  of  tbts  snm,  the  LonlsTUle  Title 
Company  was  adjudged  a  lien  on  the  pro- 
perty on  Haldeman  avenne.  It  was  fartber 
.adjudged  that  the  property  could  not  be 
divided  without  materially  impairing  its  val- 
ue, and  the  commissioner  was  directed  to  sell 
the  same.  The  prop^ty  was  purchased  by 
E.  H.  Tancey,  who  assigned  his  Ud  to  A.  O. 
Ronald,  who  thereafter  filed  exceptions  to 
the  report  of  sale.  Before  the  exceptions 
were  filed,  the  executrix  tendered  to  A.  a 
Ronald  a  deed. 

The  grounds  of  eneption  are  as  follows : 
nrst  The  Judgment  of  the  Franklin  county 
court,  adjudging  W.  H.  Darnell  of  unsound 
mind,  and  the  order  appointing  the  Capital 
Trust  Company  committee  of  said  W.  H. 
Daniell,  are  void,  because  the  record  of  that 
court  tells  to  show  that  the  Franklin  cir- 
cuit court  was  not  in  session  when  the  in- 
quest was  held..  Second.  The  order  of  sale 
is  void  as  to  W.  H.  Damell,  because  no 
service  of  process  wag  had  on  the  Louisville 
Title  Company's  answer,  counterclaim,  ^nd 
cross-petition,  upon  which  the  property  was 
sold.  Third.  The  deed  tendered  by  the  ex- 
ecutrix did  not  cure  the  dtfects  in  the  tltie, 
because  the  executrix  was  not  given  power 
under  the  will  to  s^  the  property. 

On  the  hearing,  tb»  record  of  the  luQuest 
held  on  W.  H.  Damell  in  the  Franklin  Ox- 
cult  court  was  filed.  Tl|ere  was  also  filed  an 
affidavit  of  the  clerk  of  the  Franklin  circuit 
court,  setting  forth  the  terms  of  Uiat  court, 
and  also  stating  that  no  regular  or  special 
term  of  that  court,  and  no  sessions  in  cham- 
bers, were  held  during  the  month  of  No- 
vember, 1910,  when  the  inquest  proceedings 
were  held.  The  chancellor  held  that,  as  the 
record  of  the  Franklin  county  court  failed 
to  show  that  no  circuit  court  was  In  session 
In  the  county,  the  judgmmt  on  the  Inquest 
was  void,  and  that  the  Capital  Trust  Com- 
pany therefore  had  no  authority  to  make 
W.  H.  Damell  a  party  plaintiff,  and,  that 
being  trae,  he  iras  not  reached  by  the  Louis- 
ville Title  Company's  counterclaim.  The 
court  was  also  of  the  opinion  that  the  deed 
tendered  by  the  executrix  was  not  sufficient 
to  cure  the  defects  in  the  title,  tnasmnch  as 
the  will  did  jwt  confer  upon  her  the  powtf 
to  sell.  In  conformity  with  the  opinion  of 
the  chancellor,  Judgment  was  entered  sus- 
taining tiie  exceptions  to  the  report  of  sale, 
and  setting  the  sale  aside.  From  that  judg- 
ment the  Louisville  Tltie  Company  appeals. 

[1]  Section  2166,  Kentuc^  Statutes,  pro- 
vides: "Inquests  under  this  chapter  shall, 
when  a  circuit  court  is  In  session  in  the 
county  in  ^ich  the  inquest  Is  held,  be  held 
only  by  such  court  When  no  circuit  court  Is 
in  s«i8ion  in  the  county,  such  inquest  may  be 
held  by  a  Judge  of  a  drcnlt  court,  or  by 
the  presiding  Judge  of  the  county  court;  but 
In  no  case  shall  an  Inquest  upon  an  idiot  be 
held  except  In  the  circuit  court" 


Section  21S7,  Kentucky  Statutes, -provides: 
"No  inquest  shall  be  held  onless  the  person 
charged  to  be  of  unsound  mind  or  an  im- 
becile or  incompetent  to  manage  his  estate 
is  in  court  and  personally  in  the  presence  of 
the  Jury.  The  personal  presence  of  the  per- 
son diarged  shall  not  be  dispensed  with  un- 
less it  shall  appear,  by  oath  or  affidavits  of 
two  regularly  practteii^  physldans,  that 
they  have  personal^  examined  Qie  indi- 
vidual charged  to  be  of  unsound  mind  or 
an  Imbecile  or  incompetent  to  manage  his 
estate,  and  that  they  verily  believe  him  to  be 
an  idiot  or  lunatic,  or  Incon^tent  to  manage 
Us  estate,  as  the  case  may  be,  and  that  his 
condition  is  such  that  it  would  be  unsafe 
to  bring  him  Into  court" 

From  tiie  foregoing  it  will  be  seen  that 
the  facts  necessary  to  confer  JurlsdtctimL  on 
the  county  court  are:  First,  the  circuit  court 
tibaR  not  be  in  session  In  the  county;  aecinid, 
the  person  charged  to  be  of  unsound  mind 
must  be  In  court  and  personally  in  the  pres- 
ence of  the  Jury,  or  his  personal  ivesence 
must  be  dispensed  with  by  the  necessary 
oaths  or  afildavlts  of  two  r^ularly  practicing 
physicians.  The  principal  question  itreeented 
on  tide  appeal  is:  Is  the  Judgment  of  the 
county  court,  adjudging  one  to  be  of  unsound 
mind,  void  merely  because  Qie  record  of 
the  proceedings  falls  to  show  affirmatively 
the  facts  necessary  to  confer  Jurisdiction? 

It  is  trae  that  tills  court  in  the  case  of 
Crown  Real  Estate  Co.  v.  Bogers*  Committee, 
etc..  132  Ey.  790,  UT  S.  W.  275.  186  Am. 
St  Rep.  202,  said:  "This  court  will  in  no 
case  approve  an  inquest  held  in  a  county 
court,  or  Its  appointment  of  a  committee  for 
a  lunatic,  unless  the  record  of  the  pro- 
ceedings therehi  is  aufOdoit  to  show  Juris- 
diction of  the  court  and  a  substantial  com- 
pliance in  other  recgiecta  with  the  statutory 
requirements."  In  that  case,  however,  the 
Judgment  on  the  inquest  was  rendered  by  tlie 
Jefferson  circuit  court,  a  court  of  gmeral 
Jurisdiction,  and  the  language  employed  by 
the  court  was  not  necessary  to  the  determi- 
nation of  the  question  actually '  Involved. 
The  same  is  true  of  the  cases  of  Goes'  Ex'r 
T.  Ey.  Refining  Co.,  137  Kj.  405,  125  S.  W. 
1061,  and  Faslick  v.  Shay.  146  Ky.  642,  147 
S.  W.  869.  It  Is  also  true  that  the  court 
in  the  case  of  Taylor  v.  Moore,  112  Ey.  330, 
66  S.  W.  612,  23  Ey.  Law  Rep.  1672.  used 
the  following  language:  "The  rale  is  ele- 
mentary that  in  omrts  of  limited  or  qieelal 
Jurisdiction  the  Jurisdictional  facts  must  ap- 
pear upon  Uie  record  or  the  judgment  is  a 
nullity."  But  in  that  case  the  person  upon 
whom  the  Inquest  was  held  was  not  present 
in  court  nor  was  her  absoice  dlspoued  witii 
in  the  manner  provided  by  the  statute.  For 
this  reason,  the  court  h^  the  Judgment  void. 
In  the  case  of  Stewart  v.  Taylor,  111  Ey. 
247.  63  S.  W.  783,  23  Ey.  Law  Bep.  S77,  it 
also  affirmatively  appeared  that  the  person 
charged  with  being  a  lunatic  was  not  present 
In  court  and  tluit  her  presence  was  not  dta- 


Digilized  by 


jjomayiLLE  titub  co.  t. 


DARNELL'S  COMMITTEE 


871 


liensed  wtfli  In  tbe  manner  reqnlred  tbe 
statute. 

In  the  only  two  casea,  bowever,  wbere  the 
precise  question  herein  JnTolTod  waa  decided 
this  conrt,  the  conrt  held  that  the  failure 
of  tbe  record  of  the  inquest  proceedings  in 
tbe  county  conrt  to  show  tbe  Jurisdictional 
facta  did  not  render  tlie  Judgment  void. 
Thus,  In  tbe  case  of  Porter,  etc.,  t.  Baatem 
Katndcy  Aqrlum  for  tbe  Insane,  121  K7. 
816.  90  S.  W.  263,  28  K7.  Law  Bep.  796. 
vh«e  tbB  asylum  aougbt  to  recover  for  ke^ 
lag  a  lunatit^  and  the  lunatic  defended  on 
the  ground  that  the  Inqnest  was  Told,  the 
conrt  said:  "While  the  Inquest  is  void  If 
held  without  notice  to  the  lunatic  and  with- 
out his  presmce  at  tlie  trial,  this  fact  la  not 
shown  by  tbe  inquest  b^ld  here.  Tbe  rea- 
sonable omstmction  of  tbe  record  is  that 
tiie  lunatic  was  In  tlie  custody  of  tbe  court 
Tbe  law  requires  bis  presence  at  tbe  In- 
quest and  the  presumption  ia  that  the  officer 
did  bis  duty.  If  be  waa  not  present  at  the 
inquest,  this  tact  may  be  set  up  by  plea." 

And  in  file  recent  caae  of  Bversole  t. 
Eastern  Ky.  Asylum  for  the  Insane,  100  S. 
W.  30a  80  Ky.  Law  Bop.  960,  tbe  court  said: 
"Appellant  tnrOier  objecta  and  excepts  to 
tbe  rqwrt  of  sale,  because  tbe  petition  in 
the  circuit  court  does  not  disclose  Ibe  fttct 
that  Isaah  Dat^herty  was  in  tbe  presence 
of  tbe  Jury  in  person,  or  by  notice,  when  be 
was  adjudged  to  be  a  lunatic  In  18B0,  In  tbe 
Harlan  comity  conrt  This,  we  apprehend, 
is  appellant's  real  objection  to  tlie  oouflmui- 
tlon  of  the  sale.  It  is  true  this  court  In  tbe 
case  of  Taylor  t.  Moore.  112  Ky.  330,  65  S. 
W.  012,  23  Ky.  Iaw  Rep.  1S72,  says:  'The 
rule  is  elementaiy  that  In  oonrta  of  limited 
or  special  Jurisdiction  the  Jurisdictional 
facts  must  appear  upon  tiw  record  or  the 
jadgment  is  a  nullity.'  And  In  support  of 
this  ruling  Newman's  Pleading,  p.  40,  Is 
dted,  and  in  tbe  case  of  Stewart  v.  Taylor, 
m  Ky.  247.  63  a.  W.  78S,  23  Ky.  Law  Rep. 
577.  this  conrt  said :  Tbat  an  inquest  held 
without  the  presence  of  the  person  charged, 
and  without  notice  to  him,  was  void.*  In 
each  of  these  cases,  however,  tbls  court  was 
referring  to  tbe  condition  of  tbe  record  in 
tbe  county  court,  and  in  each  case  It  was 
affirmatively  shown  tbat  tbe  record  in  the 
county  court  dtsdoaed  the  fact  tbat  the  per- 
son on  trial  on  tbe  Insanity  charge  was  not 
present  In  court,  or  his  personal  presence 
dispensed  with  by  the  affidavits  required  by 
statute.  But  this  court.  In  the  recent  case  of 
Porter  v.  Eastern  Kentucky  Asylum  for  the 
Insane  [121  Ky.  816],  90  8.  W.  263,  28  Ky. 
Imw  Rep.  796,  held  that  the  presumption 
tbat  tbe  officers  In  the  county  court  did  their 
duty  would  prevail,  and  tbat  It  was  the  duty 
of  one  attacking  the  validity  of  the  Judgment 
to  affirmatively  plead  and  show  that  the 
lunatic  was  not  present  in  court  at  the  trial. 
Tbe  pleadings  In  the  case  before  ns  allege 
that  Isaah  Dangherty  was  committed  to  the 
plaintiff  Institution  from  tbe  county  of  Har- 


lan, December  18, 1880,  by  order  at  the  coun- 
ty court  of  Harlan  county,  wbidi  bad  Jurls- 
dictton  of  tbe  party  and  tbe  subject-matter, 
and,  In  tbe  abaoioe  of  any  allegatlm  to  tbe 
contrary,  aa  said  in  tbe  case  of  Porter  t. 
Eastern  Kratucky  Asylum  for  tbe  Insane, 
supra,  tbe  presumption  is  that  the  trial  in 
tbe  Harlan  county  court  waa  in  due  form 
and  that  the  requirements  of  the  statutes 
were  fuUy  complied  with." 

While  it  Is  true  that  tbe  language  onploy- 
ed  in  Grown  Beal  Estate  do.  Bogen*  Cmd- 
mlttee,  etc,  supra,  and  in  Taylor  v.  Moore, 
supra,  la  supported  by  tbe  earlier  cuea  on 
tbe  subject,  the  tendency  of  the  more  recent 
cases  is  to  relax  the  role,  and  to  conform  to 
tbe  views  announced  In  Porter  v.  Eastern 
Ky.  Asylum  for  tbe  Insane  and  Bversole  v. 
Eastern  Ky.  Asylum  for  the  Insane,  supra. 
Thus  in  Jolley  t.  Foltz.  34  Cal.  321,  wbere 
the  question  waa  directly  Involved  and  de- 
cided, the  Supreme  Conrt  of  tbat  state  bold 
tbat  any  fact  essential  to  Jurisdiction  ml^t 
be  shown  by  evidence  aliunde.  In  Van  Deu- 
sen  T.  Sweet,  61  N.  T.  881,  objection  was 
made  to  the  record  of  an  inquest  of  lunacy 
held  by  a  county  court  on  Uie  ground  tlut 
the  record  did  not  show  the  Jurisdictional 
fact  of  residence,  etc.  The  conrt  said :  "In 
answer  to  which  It  Is  sufficient  and  only  nec- 
essary to  say  that  the  record  is  not  required 
to  show  affirmatively  and  <m  ita  fiace  theae 
facta.  It  Is  enough  that  tb^  did  exist  and 
were  properly  shown  to  tbe  court;  and  as 
It  was  not  on  tbe  trial  claimed  in  support  of 
either  the  first  or  sixth  objection  that  they 
were  not  established  by  proof,  it  ia  too  late 
to  raise  tbe  question  on  Uils  appeal.  If  it 
had  been  raised  at  that  time,  the  objection 
could  have  been  obviated  by  competent  tes- 
timony." 

The  same  rule  was  announced  by  this  conrt 
In  Singleton  v.  Cogar,  7  Dana,  470.  In  tliat 
case  the  validity  of  a  Judgment  of  a  circuit 
court  In  tbe  exercise  of  a  special  and  lim- 
ited Jurisdiction,  ordering  a  guardian  to  sell 
real  estate  descended  to  Infants,  was  Involv- 
ed. The  record  failed  to  show  tbe  Juris- 
dictional fact  that  the  real  estate  was  ac- 
quired by  descent;  but,  this  fact  being 
shown,  the  court  refused  to  hold  the  Judg- 
ment void.  In  discussing  the  question,  the 
court  said:  "The  difference  is  between  that 
which  the  record  affirms  or  Imports,  and  tbat 
respecting  which  It  Is  altogether  silent — be- 
tween what  appears,  and  that  which  does 
not  appear  In  it  In  such  a  case,  that  con- 
cerning which  such  a  record  Is  silent  may 
be  supplied  by  extraneous  proof,  because 
such  evidence  could  not  be  Inconsistent  with 
anything  either  expressed  or  Implied  by  the 
higher  grade  of  proof — the  record.  If,  in 
this  case,  Cogar's  title  was  acquired  by  de- 
scent, his  guardian  had  in  fact  legal  author- 
ity to  sell  the  land,  with  the  concurrence  of 
the  circuit  Judge;  and  that  Judge  had  In 
fact  Jnrlsdlction  to  authorize  the  sale,  and 
therefore  the  sale  and  conveyance  to  Slngle- 
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t(m  were  In  fact  not  void.  •  •  ♦  There- 
fore it  does  not  appear  to  ns  that,  as  In  a 
proceeding  conformable  with  the  statute  In 
every  other  respect  that  the  omission  to  show 
clearly  that  the  title  had  descended  to  the 
ward,  the  guardian,  under  the  sanction  of 
the  court,  sold  land  which  In  fact  had  de- 
scended to  hla  ward,  and  wbidi,  therefore, 
he  had  a  right  tbos  to  sell,  bis  sale  should 
not  now  be  deemed  void.  And  it  appears  to 
us,  also,  that,  as  the  whole  proceeding  was 
only  a  statutory  mode  of  conreyance,  the 
fiict  tiiat  nothing  was  sold  but  that  which 
the  statute  authorized  the  guardian  and  ttae 
court  to  sell  may  be  prored  In  support  of 
the  validity  of  the  sale,  when  the  proof  of 
It  will  not  in  any  d^ree  contradict  the  rec- 
ord, nor  any  judicial  deduction  from  it" 

While  the  county  court  is  not  authorized 
to  hold  an  Inquest  unless  the  drcnit  court 
Is  not  In  session,  and  unless  the  person!  to 
be  tried  la  presmt  In  the  court,  or  his  pres- 
ence Is  dispensed  with  in  the  manner  requir- 
ed by  statute,  there  is  nothing  in  the  stat- 
ute that  requires  these  Jurisdictional  fiicts  to 
be  shown  by  the  record  of  the  proceedings. 
T^aX  being  true,  we  see  no  reason  why  proof 
aliunde  may  not  be  heard  to  sustain  the 
Judgment,  wiiere  the  record  itself  Is  silent 
as  to  such  Jurisdictional  facts.  Of  course, 
if  the  record  speaks,  It  cannot  be  Impeached, 
except  In  a  direct  proceeding  based  on  fraud 
or  mistake.  If  the  record  is  silent,  and  the 
statute  does  not  require  It  to  speak,  evidence 
aliunde  to  show  a  Jurisdictional  l^ct  In  no 
way  Impeaches  the  record. 

The  harshness  of  the  rule  holding  a  Judg- 
ment on  an  Inquest,  rendered  in  a  county 
court,  void  because  the  Jurisdictional  facts 
do  not  appear  of  record,  Is  well  illustrated 
in  this  cage.  It  Is  admitted  that  the  Frank- 
lin circuit  court  was  not  In  session  when  the 
Inquest  was  held  in  the  Franklin  couuty 
court.  Notwltbstaodlug  this  fact,  we  are 
asked  to  bold  that  a  Judgment  of  Inquest 
Is  void  merely  because  the  record  of  tbe 
county  court  falls  affirmatively  to  show  that 
the  Franklin  circuit  court  was  not  In  ses- 
sion. It  seems  to  ns  that  the  better  and 
safer  rule  Is  to  follow  the  doctrine  announc- 
ed In  Porter  v.  Eastern  Ey.  Asylum  for  the 
Insane,  supra,  and  hold  the  Judgment  affirm- 
atively valid,  in  the  absence  of  a  plea  and 
proof  that  the  circuit  court  was  in  session 
when  the  inquest  was  held.  As  It  Is  admit- 
ted that  the  Franklin  circuit  court  was  not 
In  session  when  the  Inquest  proceedlnss 
were  held.  It  follows  that  the  Judgment  of 
the  Franklin  county  court,  adjudging  W.  H. 
Darnell  to  be  of  unsound  mind,  and  the  or- 
der appointing  the  Capital  Trust  Company 
as  his  committee,  are  valid. 

[2]  But  it  is  insisted  that  the  order  of  sale 
is  void  as  to  W.  H.  Darnell,  a  person  of  un- 
sound mind,  because  no  service  of  process 
was  had  upon  the  Louisville  Title  Company's 


answer,  counterclaim,  and  cross-petition. 
While  it  is  true  that  the  Louisville  Title 
Company  was  not  made  a  party  defendant 
to  the  original  petition,  it  was  made  a  par- 
ty defendant  to  the  answer  and  cross-peti- 
tion of  Mary  E.  Darnell,  executrix.  There- 
upon it  filed  its  anawer,  counterclaim ,  and 
croas-petltlon,  setting  up  Its  lien.  Subse- 
quently plaintiffs,  including  the  Capital 
Trust  Company,  as  committee  of  W.  H.  Dar- 
nell, filed  an  amended  [Ktltlon,  wherein 
they  alleged  that  they  failed  to  state  tbat 
the  Louisville  Title  Company  had  a  mort- 
gage Hen  on  the  property  on  Haldeman  ave- 
nue, and  asked  that  that  company  be  made  a 
party  defendant  aud  required  to  set  up  Its 
claim.  Thereupon  the  Louisville  Title  Com- 
pany entered  its  appearance  to  the  amended 
petition,  and  it  was  stipulated  and  agreed 
betweoi  plalntifh  and  defendants,  and  ox^ 
6ete&  by  the  court,  that  the  answer,  counter- 
claim, and  cross-petition ,  of  the  Loaisville 
Title  Company  be  taken  as  its  anawer  and 
counterclaim  to  the  amended  petition,  with 
the  same  effect  as  if  then  filed.  As  the 
mortgage  lim  tft  the  Louisville  Title  Com- 
pany was  on  the  lot  of  ground  located  on 
Haldonan  avenue,  and  plaintiECs  thouselTes 
asked  that  it  be  sold,  there  can  be  no  doubt 
tliat  the  pleading  setting  up  this  Hen  la 
necessarily  connected  with  the  subject  of  tlie 
action  embraced  in  the  petition,  aad  Is 
therefore  properly  a  counterclaim  against 
the  plalntiCCB.   GivU  Code,  i  961 

Section  97,  snhsec.  2,  provides:  "Xo  sum- 
mons is  required  upon  a  set-ofC  or  counter- 
claim against  tlie  platotliE."  This  section 
applies  to  plaintiffs  generally,  and  does  not 
make  any  exception  in  the  case  of  plaintiffs 
who  are  under  disabllUy.  As  the  I^isvlUe 
Title  Company  was  made  a  party  defendant 
by  the  amended  potion,  and  entered  its  ap- 
pearance thereto,  and  the  court  ordered  that 
its  answer  and  conntOTcTalm  be  made  a 
counterclaim  to  the  amended  petition,  and 
as  no  process  was  required  thereon  agatost 
the  plalntUEs,  we  conclude  that  the  plain- 
tiff and  Incompetent,  William  H.  Darnell, 
was  properly  before  the  court  on  the  answer 
and  counterclaim,  and  that  bis  interest  In 
the  pn^nrty  sold  passed      the  Judgmoit. 

It  follows  that  the  exceptions  to  the  report 
of  sale  should  have  been  overruled. 

Judgmmt  reversed,  and  cause  remanded 
for  proceedi]^  consistent  with  this  oitotoo. 


WILLIAMS  T.  BRUSH  GREEK  COAL  CO. 

(Court  of  App»Is  of  Kentucky,    June  20, 
1012.) 

1.  BoUHOAnSS  (S  3*)  —  COBNEBS— -NATtTKAI. 

Objects— CovBSEs  and  Distakces. 

Where  a  comer  called  for  in  a  survey  Is  a 
natural  object  which  can  be  located  on  the 
ground,  courses  nnd  distances  must  yield,  if 
necessary,  to  reach  the  corner. 

[Ed.  Note. — For  other  eases,  see  Boundaries, 
Cent.  Di«.  Sfi  3-41;  Dec.  Dig.  S  3.»] 
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2.  BOUKDABin      (I  6*>— COanEBft— LOOATIOX 

— Etidbkcs. 

Evidence  held  to  support  a  fincling  that 
the  fourth  corner  of  a  survey  was  properly  lo- 
cated on  the  ground,  so  that  the  third  corner, 
which  was  lost,  could  be  foond  by  reversing 
the  can  from  the  fourth  comer  and  running  the 
line  until  it  intersected  a  Une  run  from  the  eec- 
ond  comer  located  on  the  course  called  for  in 
the  patent*  aiid  the  point  of  intersection  was 
the  third  corner  of  the  Burrey. 

[Ed.  Note.— For  other  cases,  tee  Boundaries, 
Cent  Die  {{  47-57;  Dec.  Dig.  {  0.*! 
8.  ADVEBSE    P0S8E8SI0V    (|  66*)— ACQTTIES- 

CENCE— Adverse  Holdinq. 

To  establish  title  to  an  agreed  line,  pos- 
session must  be  taken  and  held  under  the 
igreenrent  for  such  length  of  time  as  will  sup- 
port a  title  by  adverse  possession. 

[EA.  Note. — For  other  cases,  see  Adverse 
Posaession,  Cent.  Dlff.  H  871-383;  Dec.  Dig.  { 
fit*) 

4.  Trespass  (|  44*)— Titlb  or  Puintivf^ 

Evidence. 

A  plaintiff  in  treipass  most,  where  the 
issDe  is  the  ownership  of  the  land,  prove  that 
he  is  the  owner. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  H  U2-U5:  Dec  Dig.  |  44.*] 

5.  PUBUO  LAHDS  (I  161*)— FATKnTB— Pbiob- 

nr. 

Where  land  claimed  by  a  plaintiff  in  tres- 
pass was  claimed  by  him  under  a  patent,  but 
It  was  wholly  within  an  older  patent,  be  had 
DO  title  to  the  land. 

[Ed.  Note. — For  other  cascto,  see  Publie 
Lands,  Cent.  Dig.  H  411-437;  Dec.  Dig.  S 
151.*] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  T.  E.  Williams  against  the  Brush 
Creek  Coal  Company.  From  a  judgment  of 
dtanlsBal,  plalntlflC  appeala  Affirmed. 


J.  Morgan  Ghinn,  of  Frankfort,  and  Jesse 
D.  Tuggle,  of  Barboutville,  for  appellant 
Black,  Black,  Golden  &  Black,  of  Barbour- 
vUIe,  and  McQuown  &  Beckham  and  Brown 
&  MndEoIs,  all  of  Frankfort,  for  appellee. 

LASSING,  J.  This  UtlgaUon  grows  out 
of  a  controversy  between  T.  B.  WUUanu 
and  the  Brush  Greek  Goal  Company  over  tbe 
ownership  of  a  small  tract  of  land  In  Knox 
county,  containing  some  9  or  10  acres.  Wil- 
liams claims  the  land  under  a  patent  for  26 
acres  Issued  to  John  Lawson  in  1883,  based 
upon  a  surrey  of  October  1, 1883.  The  BruBh 
Creek  Goal  Company  claims  It  tmder  a  patent 
for  60  acres  Issued  to  John  Goodln  April  16, 
1868,  based  upon  a  survey  of  Hay  20,  1854. 
Tbe  trial  court  decided  tliat  Williams,  who 
was  the  plaintiff  in  tbe  litigation,  faUed  to 
show  himself  to  be  tbe  owner  of  the  land  in 
dispute,  and  dismissed  bis  petition.  Be  ap- 
peals. 

Tbe  patent,  under  which  appellant  dainu, 
calls  for  a  line  of  the  Ckmdin  patent  and 
the  efforts  of  appellant  were  directed  chiefly 
toward  establlsbiug  tbe  true  location  of  this 
Goodia  line  called  for  by  his  patent  Four 
maps  are  filed  in  the  case;  but  upon  neither 
of  tbem  are  tbe  two  surreys,  under  which 
these  claims  are  asserted,  drawn,  and  when 
they  are  examined  separately  we  are  unable 
to  locate  satisfactorily  the  one  with  reference 
to  the  other.  The  accompanying  map  glres 
the  location  of  the  Goodln  survey,  as  claimed 
by  appellee,  and  also  as  claimed  by  appel- 
lant: 
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The  description  of  tbia  sarvey  is  as  fol- 
lows :  "Lying  and  being '  in  the  county  of 
Knor  on  the  waters  of  Oreasy  creek  and 
bounded  as  follows,  to  wit:  (1)  Beginning 
nt  a  beech  and  white  oak  on  a  line  of  Good- 
In's ;  thence  N.  37  W.  110  poles  to  (2)  a  gum 
and  white  oak  on  the  top  of  the  Brushy 
Ridge;  thence  S.  76  W.  100  poles  to  (3)  a 
stake;  thence  S.  85  poles  to  (4)  a  poplar  In 
a  low  gap  comer  of  said  Ooodln's;  thence 
with  said  Goodln's  line  to  the  beginning." 
The  first  and  second  comers  are  recognized 
by  both  parties  as  being  correctly  located. 
The  third,  or  stake  corner,  and  the  fourth, 
or  low  gap  comer,  are  both  In  dispute.  Ap- 
pellee claims  that  the  third,  or  stake,  corner 
Is  at  the  letter  "Q"  on  the  map,  and  the 
fourth,  or  low  gap,  comer,  at  the  letter  "E"; 
whereas,  appellant  claims  that  the  stake  cor- 
ner Is  at  the  letter  "C,"  and  the  low  gap 
comer  at  the  letter  "D." 

The  figure  of  the  original  plat  does  not 
agree  with  that  of  the  Burrey,  as  claimed  by 
either  appellant  or  appellee.  At  the  time 
this  survey  was  made  and  the  patent  issued 
to  John  Goodln,  the  ertdoice  shows,  this  was 
all  wild,  nninclosed.  mountain  land.  It  is  ap- 
parent from  the  testimony  of  the  witnesses 
that  the  sorvey,  upon  which  the  Goodin 
patent  was  based,  was  not  accarately  made. 
Indeed,  it  Is  doubtful  if  the  third  or  fourth 
lines  of  this  sarrey  were  nm  oat  npon  the 
ground  at  all,  and  the  only  aid  that  the  orig- 
inal surrey  fomlshea  toward  establishing 
the  lost  comers  thereof  is  that  It  calls  few  a 
pedlar  in  a  low  gap.  The  second  call  la  for 
a  gam  and  white  oak  on  top  of  Brashy 
Ridgfc  The  evidence  shows  that  this  ridge, 
which  is  also  known  as  "Bnuh  Greek"  Bldge 
and  "Brushy  Uountain,"  and  the  "ridge  be- 
tween Bmsh  creek  and  Groisy  creek,"  Is  the 
highest  rlAgB  or  range  in  that  vidni^,  and 
it  Is  insisted  that  when  the  second  call  is  for 
a  point  on  top  of  Bmsby  Ridge  and  the 
fonrtb  call,  for  low  gap,  that  the  low  gap  Is 
in  Bmahy  Ridge.  It  Is  claimed  that  this  low 
gap  referred  to  is  the  only  gap  in  Brushy 
Ridge,  and  that  the  evidence  Is  found  In  a 
deed  made  in  1S76  by  John  Ooodln,  by  which 
he  conveyed  to  J-  M.  Bayes  and  others  a  por- 
tion of  this  land.  In  this  deed  he  described 
the  land  as  follows :  Beginning  at  the  white 
oak  and  black  gum  standing  on  the  top  of 
the  ridge;  theiice  S.,  76°  W.,  100  poles,  to  a 
stake;  theuce  S.  with  the  same  line  to  thn 
top  of  the  ridge;  thence  with  the  top  of  said 
ridge  to  the  beginning.  The  first  corner  of 
this  deed  corresponds  to  the  second  corner 
of  the  Goodin  patent,  and  the  second  and 
third  call  in  the  deed  corresponds  with  the 
third  and  fourth  comers  of  the  patent,  and 
it  is  argued  that  inasmuch  as  John  Ooodln, 
the  original  patentee,  refers  in  his  deed  made 
in  1876  to  the  same  calls  to  which  reference 
Is  made  in  the  patent,  and  In  speaking  of  this 
ridge  In  the  third  call  of  the  deed  refers  to 
It  as  "said  ridge,"  that  he  could  not  have 


meant  any  other  than  Brashy  Ridge;  and 
hence  the  low  gap  referred  to  In  the  patent 
must  be  found  In  Brushy  Ridge,  and  not  in 
some  spur  In  the  ridge  leading  off  from 
Brushy  Rl^e.  This  contention,  if  adopted, 
would  locate  the  fourth  comer  of  the  Goodin 
patent,  as  claimed  by  appellee,  In  Ollie  Gap, 
which  Is  the  only  low  gap  In  Brushy  Ridge 
at  any  point  near  this  land. 

Again,  It  Is  shown  by  appellee  that  a  large 
poplar  tree,  at  one  time,  stood  In  Ollie 
Gap,  and  at  the  time  the  evidence  was  tak- 
en in  this  case  the  roots  of  a  poplar  tree 
were  found  still  preserved  in  the  ground  at 
that  point;  whereas,  the  point  claimed  by 
appellant  as  the  fourth  corner  of  the  Good- 
in survey  Is  not  In  a  low  gap  at  all.  but 
some  distance  from  a  depression  In  the  spur 
leading  from  Brashy  Ridge,  and  there  Is  no 
poplar  tree  standing  in  the  low  gap,  claim- 
ed by  appeUant  as  the  comer,  though  there 
is  a  small  one  near  It.  Appellee  also  ia- 
trodnced  evidence  showing  that,  years  ago. 
a  poplar  standing  in  Ollie  Gap  was  rec- 
ognized as  one  of  the  comers  of  the  Goodin 
patent.  If  the  courses  and  distances,  called 
for  In  the  Goodin  survey,  be  followed,  the 
third  and  fourth  comers  are  not  located 
at  the  points  where  appellee  claims  they 
are;  but  since  the  third  comer  Is  lost,  and 
there  is  a  dispute  as  to  the  fourth  comer, 
the  courses  and  distances  lend  but  little  aid 
in  determining  the  location  of  these  lost 
comers. 

[t]  It  Is  a  well-recognlzed  mle  that 
where  a  corner  called  for  is  a  natural  ob- 
ject, and  this  can  be  located,  both  course 
and  distance  must  yield,  where  necessary. 
In  order  to  reach  this  corner.  In  the  Good- 
in patent,  the  fourth  call  is  for  a  poplar  In 
a  low  gap. 

[2]  The  low  gap  referred  to  must  have 
been  a  depression  in  the  mountain  ridge, 
and  as  the  patent  calls  for  Brustiy  Ridge, 
and  the  evidence  shows  that  this  was  the 
highest  ridge  in  that  locality,  we  conclude 
that  the  low  gap  spoken  of  Is  a  low  gap  In 
Brushy  Ridge;  and  this  conclusion  Is 
strengthened  by  the  further  fact  that  in  the 
deed  made  some  years  thereafter,  Goodin. 
the  patentee,  refers  to  the  ridge.  In  which 
the  low  gap  Is  situated,  in  such  a  manner 
as  to  show  unmistakably  that  it  was  in 
Brushy  Ridge,  and  this  record  evidence  Is 
supplemented  by  that  of  the  witness,  who 
testifies  that  years  ago  there  stood  in  this 
gap,  at  the  point  now  claimed  by  appdlee 
as  the  fourth  comer,  a  poplar  tree  which 
was  recognized  as  the  Goodin  corner.  While 
his  testimony  is  assailed,  the  fact  remains 
that  the  roots  of  a  poplar  tree  were  dis- 
covered In  the  ground  at  the  point  where 
this  witness  says  the  tree  formerly  stood. 
We  conclude  that  this  evidence  Justifies  the 
finding  that  the  fourth  corner  of  the  Goodin 
survey  was  properly  located  In  Ollie  Gap; 
and,  this  being  tme,  the  third  conter  la 
found  by  reversing  the  call  from  the  fourth 
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corner  tnd  miming  the  course  until  the  line 
10  run  intersects  a  line  run  from  the  sec- 
ond onner  <hi  the  oonrse  called  for  in  the 
patrnt.  and  the  point  of  Intersection  is  the 
third  comw  of  said  snrr^.  TUa  estab- 
lishes the  third  comer  at  the  point  claimed 


by  ai^ellee.  The  fourth  comer  being  lo- 
cated, the  dlrlsion  line  between  the  lands 
oinied  by  apiidlee  and  that  claimed  by  ap- 
pellant la  as  claimed  by  appellee ;  and  hence 
the  contention  of  ai^llant  must  fttil,  for 
it  is  conceded  by  his  counsel  that,  unless 
the  dlTision  line  between  them  Is  as  claim- 
ed by  appellant,  he  haa  no  cause  of  action. 

[S]  Appellant  Introduced  a  lot  of  evidence 
to  the  effect  that  some  years  before,  when 
there  was  a  dispute  between  the  owners  of 
these  respectlre  patents,  a  division  line  was 
agreed  upon  betweoi  them  and  established, 
80  as  to  make  the  dividing  line  between  the 
Goodin  patent  and  the  Lawson  patent  as 
claimed  by  appellant  The  establishment  of 
this  agreed  boundary  line  Is  not  satisfactori- 
ly shown,  and  it  is  not  shown  that,  at  the 
time  it  Is  alleged  to  have  been  established, 
those  who  participated  in  It  ever  took  pos- 
session of  the  land  to  the  line  alleged  to 
hare  been  thus  established.  On  the  con- 
trary, there  Is  much  evidence  to  the  effect 
that  it  was  never  claimed  by  the  one  nor 
recf^Ized  by  the  other.  This  contention  of 
appellant  must  therefore  fall,  for  the  two- 
fold rea!ton:  first,  the  record  does  not 
show  that  the  parties  alleged  to  have  made 
this  dfvlsfon  line  were  the  owners  of  the 
land  affected  by  It;  and,  second,  there  is 
no  showing  that  It  was  ever  recognized  by 
one  party  or  taken  possession  of  by  the  oth- 
er to  the  line  held  by  the  other  party.  In  or- 
der to  establish  title  to  an  agreed  line,  pos- 
sesstoa  must  have  been  taken  and  held  un- 
der it  for  such  length  of  time  as  will  sup- 
port a  title  by  adverse  holding.  The  rec- 
ord in  the*  case  at  bar  falls  to  show  that 
any  possession  was  ever,  at  any  time,  tak- 
en by  either  party  to  the  line  alleged  to 
bave  been  established. 

(41  Appellant's  right  to  recover,  If  at  all, 
must  rest  upon  his  own  title.  It  was  in- 
cumbent upon  him  to  show  that  he  was  the 
owner  of  the  lands  upon  which  he  alleged  the 
trespass  was  committed;  otherwise,  he  had 
no  standing  in  court 

[i1  The  weight  of  the  evidence  is  to  the 
effect  that  the  land  claimed  by  him  under 
the  Lawson  patent  lies  wholly  within  the 
Curtis  patent,  which  was  an  older  pat- 
ent than  the  Lawson  patent,  and,  If  this  is 
true,  appellant  bad  no  title  whatever  to  the 
land  in  question.  But  be  that  as  it  may, 
the  evidence  before  us  is  not  sufficient  to 
Jnstify  the  holding  that  any  of  the  trespass- 
es complained  of  were  committed  by  appel- 
lee outside  of  the  John  Goodjn  [Wtent  This 
being  so,  we  see  no  reason  for  disturbing 
the  finding  of  the  chancellor. 

Judgment  affirmed. 


KENTUCKY  DISTILLERIES  &  WARE- 
HOUSE GO.  et  aL  v.  WBLL.S. 

(Oonrt  of  Appeals  of  Kentucky.  June  21, 
1912.) 

1.  Masteb  and  Sebtant  (I  332*)— Injqbt  to 
Thibd  Pebson— Question  fob  Jubt. 

On  evidence  in  an  action  agaiuBt  a  dis- 
tillery company  and  one  of  its  employes,  made 
a  part;  defendant,  for  DerBonal  injuries  to  a 
third  person,  held,  that  the  question  of  whether 
the  individual  defendant  had  requested  or  di- 
rected plaintiff  to  go  the  way  be  did,  in  reach- 
ing the  point  at  wUch  the  accident  occurred, 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1274-1277;  Dec.  Dig. 
S  332.*] 

2.  Afpeai*  and  Ebbob  (fi  1215*)— New  Tbiax. 

— iNSTBUCnON  TO  JUBT. 

In  en  action  against  a  defendant  corpora- 
tion and  one  of  its  employes  to  recover  for 
personal  injuries  to  a  third  person,  where  the 
evidence  on  the  second  trial  made  the  ques- 
tion whether  nlaintifl  was  directed  or  requested 
by  the  individual  defendant  to  go  the  way  he 
did,  in  reaching  the  point  at  which  the  acci- 
dent occurred,  one  for  the  jury,  an  instruc- 
tion, framed  on  the  former  appeal,  subjecting 
defeudant  to  liability  if  plaintift  was  requested 
or  directed  by  such  defendant  to  go  on  tiie  tub 
or  vat  in  which  he  fell,  was  properly  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4716;  Dec.  Dig.  f  £^.*] 

3.  New  Tbiai.  (S  97*)— Subfusi  —  Mbcsssztt 

OF  Objection. 

The  fact  that  a  iritness  at  one  trial  may 
testify  differently  than  upon  a  former  trial,  to 
the  surprise  of  the  party  introducing  him,  is 
not  to  be  considered  in  granting  or  refusing  a 
new  trial,  unless  proper  steps  for  relief  are 
taken  at  once  when  the  surprising  tesdmoay 
discloses  itself. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  99  196-198;  Dea  Dig.  S  97.*] 

4.  New  Tbial  (|  97*)— Gboundb— Sobpbisb— 
Application  fob  Reliet  at  Tbial, 

The  correct  practice  for  a  party  surprised 
by  the  difference  between  the  testimony  of  a 
witness  from  that  given  by  him  at  a  former 
trial  is  to  immediately,  upon  discovery  of  the 
surprise,  during  the  progress  of  the  trial,  move 
for  a  continuance  or  postponement,  and  not  to 
take  the  chance  of  obtaining  a  verdict  on  the 
evideuce,  and,  failing  to  do  so,  to  apply  for  a 
new  trial  on  the  ground  of  surprise. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
CenL  Dig.  |{  196-198;  Dec,  Dig.  S  97.*] 

5.  Continuance  (}  81*)  —  Bevibw  — Diaoai- 

OBBTION  or  COUBI^nBPBISE. 

In  an  action  for  personal  injuries,  the  em- 
ployfi  whose  immediate  fault,  if  any,  caused  the 
injury,  teetified  on  the  second  trial  contradic- 
tory to  his  testimony  on  the  first  and  injuri- 
ously to  the  defendant,  although  confronted 
with  the  record  of  bis  testimony  on  the  former 
trial.  A  motion  by  counsel  for  the  defendnnt 
alleging  anrprise,  and  asking  that  the  hearing 
be  adjoomed  until  next  day,  or  that  the  ^t- 
ness  might  be  temporarily  excused  for  medical 
trestment  and  to  obtain  rest  to  regain  bis 
normal  state,  was  overruled,  and  the  court  dur- 
ing his  cross-examination  called  him  into  the 
bar  and  questioned  him  to  determine  Us  condi- 
tion and  to  ascertain  whether  h«  was  intoxi- 
cated, and  permitted  him  to  continue,  and  again, 
upon  a  similar  objection,  adjourned  with  the 
witness  and  couosel  to  bis  private  office  and 
talked  with  witness  in  an  endeavor  to  ascertain 
his  mental  condition,  and  again  permitted  him 
to  continue,  but  the  defendaot  took  the  chance 
of  a  verdict,  and  on  motion  for  a  new  trial  on 
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the  grotmd  of  Burprise  flabmlttcd  afEdavitB 
that  tb«  witness  baa  a  short  time  before  the 
trial  received  a  severe  blow  on  the  head,  which 
required  medical  treatmeat,  and  that  he  was 
subjected  to  excitement  by  the  trial,  which 
facts  were  known  to  an  employ^  intrusted  with 
the  defense.  Held,  that  as  defendant  during 
the  trial  had  not  presented  the  evidence  con- 
tained In  ita  affidavits,  but  had  taken  the  chanc- 
es on  a  verdict,  and  as  the  trial  judge  had 
only  the  fact  of  the  witness'  obvious  condition 
and  hia  contradictory  testimony  before  bim,  bis 
refusal  of  a  continuance  on  the  ground  of  sur- 
prise was  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Continu- 
ance, Cent.  Dig.  H  96-98;  Dec  Dig.  |  31.*] 

6.  Dahages  (S  132*)— Excebsivb  Daicaqes— 

PEBSONAI*    INJUBIEB  — iNJUBIEd    TO  I30TH 

Legs. 

A  verdict  of  $12,000  awarded  to  a  bov 
about  14  years  of  age  for  bums  from  whlco 
be  saftered  Intense  pain,  and  which  were  so 
severe  that  when  the  bandages  were  removed 
more  or  lees  of  the  skin  came  away  with  them, 
which  compelled  him  to  go  on  crutches  for  8 
or  8  months,  and  since  that  time  to  use  a 
cane  In  walking,  and  which  weakened  and  bent 
both  his  legs  so  as  to  preclude  any  manual  la- 
bor involving  their  use,  and  left  scar  tissue 
which  tended  to  retard  growth  and  might  ne- 
cessitate amputation,  was  not  exceasive. 

[Ed.  Note.~For  other  caaea,  see  Damages, 
Cent.  Dig.  ti  872-386,  896;  Dea  Dig.  {  132.«j 

7.  Damages  (8  132*)— Excessitb  Dahages— 

Permanent  Febsonal  Injubies. 

A  larger  verdict  may  be  sustained  for 
permanent^  injuring  the  living  body  than  for 
the  infliction  of  death. 

[Ed.  Note.— For  other  cases,  aee  Damages, 
Cent.  Dig.  H  372-385,  396;  Dec.  Dig.  |  1^.*] 

&  WXTKB8SBB  ({  379*)— IMPEACHMBRT— COIf- 
TBADICTOBT  AND  INCONSISTENT  STATEMENTS. 
In  an  action  againet  defendant  compauy 
and  one  of  its  employes,  who,  if  any  one,  was 
reaponsible  for  the  injuries  to  plaintiff,  state- 
ments made  by  the  employ^  to  other  persons 
that  the  accident  was  his  fault,  contrary  to  his 
testimony  for  the  defense  that  he  did  not  see 
plaintiff  until  Just  before  the  accident,  were  ad- 
missible when  limited  in  effect,  as  against  the 
defendant  company,  to  the  contradicnon  of  the 
witness*  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fiS  1209,  1220-1222,  1247-1256;  Dec 
Dig.  i  379.*] 

9.  Evidence  (S  201*)— Admissions— Parties. 

In  an  action  against  a  defendant  company 
and  one  of  its  employes,  who,  if  any  one,  was 
responsible  for  the  injuries  to  plaintiff,  state- 
mentB  made  by  such  employ^  that  the  accident 
was  his  fault  were  competent  against  him  as 
admissions  against  interest. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  687;  Dec  Dig.  i  201.*] 

10.  Appeal  and  Error  (S  930* )— Review— 
Pbbbumptiohs— Verdict. 

It  is  to  be  presumed  that  the  jury  heeded 
the  admonition  of  the  court  as  to  Uie  effect  to 
be  given  to  certain  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3755-3761;  Dec  Dig.  { 
930.*] 

11.  Appeal  and  Ebrob  (|  1097*)— Subse- 
quent Appeal— QuBSTioNB  Concluded, 

Where  a  case  on  a  second  appeal  is  predi- 
cated upon  the  law  as  declared  in  an  opinion 
on  a  former  appeal,  propositions  considered 
on  the  former  appeal  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  18  435S-4368,  4427;  Dec. 
Dig.  i  1097.*] 


Appeal  from  Oicalt    Conrt,  Franklin 

County. 

Action  by  Pbytfalan  Wells,  by  his  guardlaD, 
against  the  Kentucky  Distilleries  ft  Ware- 
house Company  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

William  Marshall  BulUtt,  of  LonfsvUIe. 
Brown  &  Nuckols,  of  Frankfort,  and  Grover 
C.  Sales  and  Bruce  &  BuUltt,  all  of  Louts- 
vllle<  for  appellants.  Greene  &  Van  Winkle 
and  Guy  B.  Brtggs,  all  of  Frankfort  for  ap- 
pellee. 

WINN,  J.  This  case  has  been  bere  upon 
a  former  appeal.  Wells  ▼.  Ey.  DlstUleries 
&  Warehouse  Co..  144  Ky.  438, 138  8.  W.  278. 
It  will  not  be  necessary  bere  to  recount  the 
major  portion  of  ttie  facts  appmrlng  npon 
the  present  trial  as  tbe  statemmt  In  tbe  for- 
mer opinion  sets  tbem  ont  fully.  Tbere  ap- 
peared, however,  upon  tbe  second  trial,  cer- 
tain snbstantial  differences  In  tbe  testinioiiy* 
which  will  be  elaborated  post  Upon  tbe  first 
trial  tbere  was  a  verdict  for  the  defmdant, 
which  was  reversed  by  this  court  In  the  opin- 
ion above  cited.  Upon  tbe  second  trial  the 
plaintiff  obtained  a  verdict  and  Judgment 
for  $12,00(^  to  reverse  which  this  appeal  is 
prosecuted. 

A  number  of  errors  are  assigned:  Ct) 
That  the  damages  are  excessive;  (2)  that 
tbe  testimony  hurtful  In  character  to  defoul- 
ants,  resulting  from  tbe  physical  and  mental 
condition  of  the  defoidant  and  witness  Mor- 
ris while  testifying  for  the  defendants  npon 
tbe  second  trial,  was  such  surprise  as  that 
ordinary  prudoice  could  not  have  guarded 
against  It,  and  as  that  the  trial  court  erred 
In  refusing  to  postpone  the  taking  of  his  tes- 
timony until  he  should  have  bad  time  to 
rest  and  recuperate;  ^  that  erroneous  In- 
Btmctians  were  ^ven;  that  Incompetent 
testimony  was  admitted. 

[1,1]  We  pass  now  to  a  discussion  of  the 
dlfferoices  between  tbe  testimony  upon  tbe 
second  trial  uid  that  given  upon  the  first. 
This  testimony  Is  tbat  of  two  witnesses,  tbe 
plaintiff  Fbytblan  W^ls,  and  the  defaidant 
William  Morris.  Upon  the  former  trial  tbe 
boy  plaintiff  testified  that  Morris  Indicated 
tbe  position  of  tbe  hole  through  the  brick 
wall,  and  said  (quoting  now  from  Che  testi- 
mony as  detailed  In  the  former  opinion). 
"Go  up  y<mdar  and  pull  tbe  hose  through  that 
bole  in  the  wall,  and  I  will  go  around  into 
tbe  building  and  shove  the  hose  through  and 
turn  the  water  on  when  you  get  the  of 
tbe  hose  in  the  tub."  Upon  tbe  second  trial 
this  same  witness  testified  as  to  tbe  imme- 
diate transaction  in  tbe  following  way:  **Q. 
What  did  be  (Morris)  say  wh^  he  got  Qkere, 
and  what  was  done?  A.  He  pointed  np  to 
this  bole,  and  says,  *I  want  yon  to  pack  a 
hose  through.*  Q.  Where  did  be  say  yon 
would  get  the  hose?  A.  Be  said  he  would 
polce  it  out  the  hole.   Q-  What  did  yon  do? 
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A.  I  come  aronxid  here  and  went  up  this 
ladder  (IndkatinK).  Q.  Wliere  was  he  when 
you  started  from  where  you  left  him  to  go 
to  the  ladder?  Had  be  gone  back  this  way 
to  the  gate?  A.  Yes,  sir." 

Upcm  the  second  trial  it  was  made  to  ap- 
pear beyond  qnestltm  that  a  boy  the  aiM  of 
niythlan  Wells  coold  have  gone  between  or 
diroii«h  the  space  between  the  two  tabi^  and 
reached  a  point  immediately  nnder  the  bole 
through  which  the  bose  was  to  be  protruded 
without  going  upon  the  top  of  the  tab  into 
which  he  felL  The  boy  d^iied  all  fcziowledge 
of  tliifl  route  between  the  tabs.  Upon  the 
first  trial  his  testimony  was.  In  efFect,  that 
he  was  told  to  go  up  yonder  <1.  e.,  to  the 
bole)  and  pall  the  hose  through,  directions 
which,  if  followed,  necessitated  his  parau- 
Ing  the  rente  which  carried  him  orer  the  top 
of  the  tub ;  while  upon  the  second  trial  his 
testimony  was  that  be  was  directed  to  pack 
a  hose  "through."  the  argument  being  that 
nbrongh'*  could  not  mean  "over."  The  In- 
struction given  upon  the  first  trial  (which, 
subject  to  a  certain  criticism  set  out  in  the 
former  opinion,  was  said  to  be  correct,  and 
Thldi  the  court  Indicated  should  be  given 
Dpon  the  second  trial)  subjected  the  defend- 
ants to  liability  If  the  jury  believed  from  the 
evidence  that  the  boy  "was  reqnested  or  di- 
rected by  said  Morris  •  *  ♦  to  go  on  said 
tank  or  vat."  Thla  Instruction,  with  the 
modification  named  iu  the  former  opinion, 
was  given  upon  the  second  trial ;  and  of  this 
the  appellants  make  complaint  upon  the  the- 
ory that  the  boy's  testimony  on  the  second 
trial  did  not  tell  of  any  request  or  direction 
to  go  over  the  tub.  The  only  other  witness 
vho  gave  any  substantive  testimony  upon 
this  precise  point  was  the  defendant  Morris, 
wlio,  upon  the  second  trial,  testified  that  he 
did  not  tell  the  boy  to  go  upon  the  tub ;  that 
it  was  not  necessary  for  him  to  go  there  to 
get  the  hose ;  that  be  bad  no  reason  to  think 
that  the  boy  would  go  upon  the  tub;  and 
that  he  expected  him  to  go  through  between 
the  tubs,  and  not  upon  it.  No  other  witness- 
es were  present,  and  no  other  witnesses  saw, 
BO  far  as  the  record  discloses,  the  boy  and 
Morrig  together  Just  prior  to  or  at  the  time 
of  the  accident.  The  appellants  therefore 
say  that,  aince  there  was  no  evidence  in  the 
record  of  a  substantive  nature  tending  to 
show  that  the  boy  was  directed  to  go  upon 
the  tub,  it  was  error  for  the  trial  court  to 
submit  to  the  Jury  any  right  to  find  for  the 
boy  upon  their  belief,  drawn  from  the  testi- 
mony, that  he  was  requested  or  directed  to 
go  upon  the  tub.  Upon  the  other  hand,  the 
appellee  says  that  the  trial  court  gave  the 
Instruction  with  Its  modification  as  approved 
in  the  former  opinion,  that  the  evidence  was 
substantially  the  same  on  both  trials,  and 
that  the  law  of  the  case  then  is  the  law  of 
the  case  now.  There  were,  in  addition,  sev- 
eral witnesses  introduced  who  testified  that 
Morris  had  stated  In  their  presence,  in  sub- 
stance, that  It  was  his  (Morris*)  fault  that 


the  boy  was  hurt,  and  tliat  he  had  sent  the 
boy  upon  tfie  tub.  The  court  limited  tile 
effect  of  this  testimony  to  Its  sidiere  as  con- 
tradictory of  the  witness  Morris.  These  wit- 
nesses testified  in  rsbuttaL  The  trial  court 
permitted  as  well  a  witness  tn  chief,  one  A. 
F.  Van  Hoose,  affirmatlTely  to  testify  that  in 
a  converaation  with  Morris  tlie  latt»  had 
told  the  witneas  that  he  bad  directed  the  boy 
to  go  up<ni  the  tub.  Over  objection  the  court 
admitted  this  testimony;  but.  at  the  con- 
clusion of  the  trial,  ihe  court,  evldeiitly  hav- 
ing reconsidered  its  ruling  upon  the  general 
admissibility  of  this  testimony,  instructed  tlie 
Jury  that  Tan  Hoose's  testimony  as  to  this 
conversation  was  to  be  regarded  only  as  con- 
tradictory of  Mr.  Morris,  and  not  as  substan- 
tive testimony.  It  results,  tlieref ore, 'that 
the  court  In  snlHnltting  the  case  to  the  jury 
must  tiave  done  so  upon  tlie  testimony  of  the 
boy  alone.  In  the  testimony  al>ove  detailed 
the  boy  said  that  Morris  pointed  up  to  the 
hole  and  told  him  to  go  get  the  hose.  He 
further  says  that  he  did  not  know  of  0ie 
route  around  between  the  tubs,  and,  in  sub- 
stance, that  the  route  over  the  tub  was  the 
only  feasible  or  known  route  to  him.  Under 
these  conditions,  It  seems  to  us  that  there 
was  sufficient  evidence  to  take  the  case  to 
the  jury  upon  the  question  of  whether  Mor* 
lis  had  requested  or  directed  the  boy  to  pur- 
sue the  route  which  he  did  pursue  In  reach- 
ing the  point  where  he  was  to  go,  the  hole 
in  the  wall  to  which  Morris  had  pointed  and 
through  which  the  end  of  the  hose  was  to  be 
obtained.  It  results,  therefore,  that  the  trial 
court  committed  no  error  In  the  instructions 
given  submitting  the  case  to  the  jury  upon 
the  testimony  detailed. 

The  second  marked  distinction  between 
the  testimony  given  upon  the  first  trial  and 
that  upon  the  second  rests  In  the  testimony 
of  the  defendant  and  witness  William  Mor- 
ris, the  servant  of  the  appellant  Kentucky 
Distilleries  &  Warehouse  Company,  whose 
Immediate  fault,  If  fault  there  was,  was  the 
cause  of  the  boy's  Injury.  Upon  the  second 
trial  this  witness  testified  upon  cross-examl' 
nation  that  In  his  conversation-  with  the 
boy  he  did  not  tell  him  a  word  about  how 
to  get  the  end  of  the  hose,  while  upon  the 
first  trial  he  testified  that  he  told  the  boy 
to  go  right  through  there  to  that  hole  In 
the  wall.  Upon  the  first  trial  this  witness 
testified  that,  after  talking  with  the  boy  and 
making  the  arrangement,  he  went  around 
inside  the  distillery  for  the  purpose  of  put- 
ting the  hose  through  the  wall,  and.  Just  as 
he  was  ready  to  put  It  through,  he  looked 
through  the  hole  and  saw  the  boy  disap- 
pear. Upon  the  second  trial,  upon  his  direct 
examination,  he  testified  that  he  did  not  see 
the  boy  at  all  after  he  (the  witness)  had 
gone  inside  the  building.  He  testified  upon 
the  first  trial  In  detail  about  which  way 
the  boy  was  seen  standing  over  the  tub,  and 
that  he  had  not  been  aware  of  the  boy's 
presence  upon  the  tub  until  he  bad  seen 
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falm  there.  Upon  the  second  trial  the  wit- 
ness testified  tbat  be  bad  no  recollection  of 
making  any  such  statement  Upon  the  sec- 
ond trial  Morris  testified  that  there  was  no 
difference  or  enmity  between  blm  and  the 
witness  Van  Hoose.  Upon  the  first  trial 
he  testified  that  be  did  not  tell  Van  Hoose 
tbat  he  bad  directed  the  boy  to  go  on  the 
tub,  and  tbat  be  (the  witness)  and  Van 
Hoose  were  not  on  speaking  terms  at  tbat 
time.  Upon  the  second  trial  he  further  elab- 
orated that  he  and  Van  Hoose  had  nev» 
bad  a  cross  word  in  their  lives.  There  were 
other  distinctions  or  contradictions  between 
his  testimony  upon  the  second  trial  and  that 
open  the  first  When  the  plaintUTs  rebuttal 
testimony  came  on,  bis  counsel  Introduced 
tbe  ''transcript  of  the  testimony  upon  the 
first  trial  and  showed  the  detail  of  each 
contradiction.  Counsel  for  defendants,  real- 
izing tbat  Morris  was  not  testifying  as  be 
bad  before,  near  the  close  of  the  direct  ex- 
amlnatlOD  of  Morris  moved  the  court  to  ad- 
journ the  bearing  until  the  following  morn- 
ing, or  to  temporarily  excuse  Morris  untU 
be  could  be  treated  by  a  physician  and  pro- 
cure sufficient  rest  to  regain  his  normal 
state.  This  motion  was  overruled  and  ex- 
ception saved.  During  the  cross-examina- 
tion of  tile  witness,  as  appears  from  the 
stenographer's  notes,  upon  objection  by  de- 
fendants to  bis  further  testifying,  tbe  court 
called  Morris  to  tbe  bar  and  questioned  and 
examined  him  for  tbe  purpose  of  determin- 
ing his  condition,  after  which  he  permitted 
the  examination  of  tbe  witness  to  go  on. 
Shortly  afterward,  upon  a  similar  objection, 
tbe  court  called  the  witness  into  the  Judge's 
private  office,  and  in  the  presence  of  counsel 
for  both  sides  talked  to  the  witness  for  the 
purpose  of  ascertaining  his  mental  condition, 
and  permitted  blm  to  continue  his  testimo- 
ny. This  much  of  our  statement  of  what 
transpired  Is  taken  from  the  body  of  tbe 
record  preceding  tbe  verdict  and  Judgment 
Upon  tbe  motion  for  a  new  trial  upon  tbe 
ground  that  the  court  abused  its  discretion 
in  falling  to  sustain  the  motion  to  adjourn 
tbe  examination,  owing  to  the  condition  of 
Morris,  and  npon  the  ground  that  bis  con- 
dition resulted  In  accident  and  surprise 
against  wblcb  ordinary  prudence  could  not 
have  guarded,  the  defendants  filed  the  affi- 
davits of  three  witnesses,  which  may  be 
briefly  digested  thns: 

Richard  Morris,  tbe  father  of  William 
Morris,  stated,  in  substance,  tbat  William 
Morris  bad  been  struck  upon  the  head  on 
the  ISth  of  December,  1911,  with  a  dnb 
some  6  feet  In  length  and  2  by  4  inches  in 
efae;  that  be  was  rendered  nnccmsdous  by 
It  and  bled  profusely;  that  the  wound  bad 
to  be  sewed  up;  tbat  he  continued  very 
weak  as  the  result  of  Uiis  injury  and  did 
not  return  to  work  until  tbe  8tb  of  January; 
tbat  he  waa  still  quite  weak;  tbat  on  Jan- 
uary lltb,  tbe  day  after  the  one  upon  which 
he  testified  iqwn  tbe  second  trial,  he  was 


In  sncb  a  nervous  and  weakened  condltlou 
that,  although  he  had  gone  to  bis  place  of 
work,  be  had  been  unable  to  attend  to  his 
duties  and  bad  spent  the  greater  portion  of 
his  time  lying  down;  tlutt  at  various  times 
after  receiving  the  blow,  and  both  before 
and  after  he  testified  as  a  witness,  William 
Morris  bad  complained  to  tbe  father  of  feel- 
ing weak  and  dizzy,  of  his  vision  being  blur- 
red, that  if  any  one  would  speak  loudly  to 
him  lie  felt  as  If  tbe  top  of  his  head  would 
fly  off,  and  that  he  was  upset  by  any  un- 
usual noises;  that  William  Morris  had  fre- 
quently told  him  (the  father),  in  recounting 
the  facts  about  tbe  accident,  tbat  he  had 
looked  through  the  hole  In  the  wall  and  had 
seen  the  boy  on  top  of  the  tub;  that  after 
tbe  second  trial  tbe  father  had  asked  tbe 
son  how  it  was  that  be  had  testified  tbat 
be  did  not  see  the  boy,  and  that  tbe  son 
had  answered  that  upon  tbe  second  trial  he 
had  become  confused  or  was  unable  to  re- 
member Just  bow  tbe  matter  occurred  at 
tbe  time. 

Dr.  L.  T.  Mlnish  also  made  one  of  the 
three  affidavits.  He  told  of  the  wounds  in- 
flicted upon  Morris  by  tbe  blow  and  of  his 
treatment  of  them ;  tbat  on  the  24th  of  De- 
cember be  had  a  temperature  of  102%  de- 
grees when  the  physician  opened  the  wounds 
again  and  placed  drains  In  them;  tbat  on 
December  26tb,  27th.  28tta.  29tb.  30th,  Janu- 
ary 1st,  3d,  5tb,  eth,  8tb,  lOtb,  13th,  17th. 
and  20th  Morris  visited  the  affiant's  office 
for  tbe  purpose  of  having  the  wounds  dress- 
ed; that  he  would  continue  to  need  treating 
and  dressing  for  some  time;  that  on  the 
6tb  or  8tb  of  January,  tbe  precise  date  the 
affiant  waa  unable  to  state,  the  witness 
came  near  fainting  in  his  office  and  was 
obliged  to  lie  down  and  rest  for  tbe  space 
of  about  one  hour  before  he  was  able  to 
leave;  tbat  on  that  occasion  Morris  had  a 
temperature  of  103  d^ees;  tbat  It  was  af- 
fiant's impression  that  upon  tbat  occasion 
bis  condition  was  more  serious  than  it  hnd 
been  at  any  time  theretofore;  tbat  in  affi- 
ant's opinion  tbe  character  of  the  injury 
was  such  that  a  concussion  of  the  brain 
must  have  been  produced,  though  there  was 
no  Injury  to  the  skull;  that  in  his  (the  affi- 
ant's) opinion  tbe  nature  of  tbe  Injury  was 
such  as  that  it  might  have  produced  a  tem- 
porary mental  derangement;  and  tbat  to 
have  subjected  Morris  to  tbe  excitement 
incld«it  to  the  trial  in  the  condition  in 
which  he  was  on  the  lOtb  and  lltb  of  Jan- 
nary  would  very  probably  result  in  a  tempo- 
ral mental  derai^^ement  audi  as  ml^t 
have  manifested  itself  by  dther  a  partial 
or  total  loss  of  memory  or  loss  of  the  power 
of  connected  thought 

The  third  and  lost  affldavlt  filed  was  Oat 
<tf  J.  A.  Wathen,  the  supervisor  of  the  appel- 
lant corporation,  who  had  gen«ral  cbaige  of 
tbe  distillery  where  tbe  accident  occuired 
and  of  the  preparation  of  the  defense  at  both 
trials.    He  atatea  that  iu>on  tbe  flxot  trial 
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cbe  witness  William  MorrlB  testtfled  correct- 
ly and  Intelligently;  that  tbe  blow  npon 
the  bead  of  Morris  had  been  Btmck  from  be- 
bind  by  a  negro  goremment  storekeeper;  that 
the  affiant  and  tbe  attorneys  for  tbe  Ken- 
tucky Distilleries  &  Waretaotuw  Company  In 
charge  of  the  premratlon  of  tbe  trial  talked 
with  Morris  a  number  of  times  during  the 
four  or  five  days  preceding  the  trial;  that 
all  of  these  times  he  seemed  to  be  perfectly 
ratlcmal,  and,  although  suffering  from  tbe 
blow  upon  bis  bead,  showed  no  Incapacity  to 
think  clearly;  that  none  of  those  acting  for 
the  defense  had  any  reason  to  believe  that 
his  mental  condition  was  not  normal;  that 
upon  tbe  trial,  however,  the  excitement  In- 
Meat  to  his  examination  caused  him  to  be- 
come nervous  and  irrational  and  to  act  In 
all  respects  like  a  man  who  had  lost  his  mind 
or  was  under  the  influence  of  intoxicating 
liquors;  that  upon  the  trial,  before  the  at- 
toition  of  the  court  had  been  directed  to  Mor- 
ris' condition  by  counsel  for  defendants,  the 
court  had  observed  his  manner  and  had  asked 
hbn  if  he  were  not  Intoxicated;  that  the  court, 
a  few  minutes  later,  called  Morris  from  tbe 
witness  chair  to  the  bench  and  away  from 
the  hearing  of  tbe  Jury  to  ascertain  whether 
be  was  intoxicated;  that  such  examination 
disclosed  no  evidence  of  intoxication;  that 
Morris  stoutly  and  vehemently  maintained 
that  he  was  neither  drunk  nor  Irrational;  that 
yet,  at  a  later  time,  the  court,  together  with 
Morris  and  attorneys  for  the  respective  sides, 
went  Into  a  separate  room  and  questioned 
Morris  to  ascertain  wbetber  he  was  drunk, 
bat  that  the  examination  dtscltmed  that  he 
v&s  not;  that,  when  It  was  suggested  that 
he  was  not  rational  as  the  result  of  the  blow, 
he  bad  protested  vehemently,  gesticulating 
with  his  arms,  that  be  was  neither  drunk 
nor  irrational ;  that  the  court  thereu[>on  per- 
mitted tbe  trial  to  continue;  that  the  defend- 
ants did  not  know  before  Morris  was  placed 
open  tbe  stand  bis  condition;  and  that  ordl- 
nary  prudence  could  not  have  guarded  against 
the  condition  In  which  the  defendants  found 
themselves  Involved  by  tbe  manner  of  his 
testimony  npon  the  second  trial. 

Upon  the  record  as  detailed  above  and  up- 
on these  affidavits,  the  defendants  urged  that 
tbe  trial  court  was  in  error  In  not  suspend- 
ing the  trial  or  postponing  the  examlna^tlon 
of  tbe  witness;  that  this  error  should  have 
resulted  In  tbe  granting  of  a  new  trial;  and 
that  it  now  constitutes  a  valid  ground  of 
rerersal.  It  Is  not  to  be  seriously  contended 
that  the  testimony  of  this  witness  upon  the 
Second  trial  was  not  most  injurious  to  the 
defense.  Confronted  time  and  again  before 
the  Jury  with  the  record  evidence  of  his 
diametrically  opposite  testimony  upon  the 
former  trial,  be  must  have  made  an  Impres- 
slm  upon  the  ]ni7  more  hurtfnl  to  tbe  de- 
foue  tliau  would  have  been  his  entire  si- 
lence upon  tbe  aeeond  trial.  His  testimony 
npon  the  second  tela!  Is  inexplicable^ 


[)]  And  yet  the  fact  that  a  witness  upon 
one  trial  may  testify  differently  from  what 
he  said  upon  a  former  trial,  to  the  utter  sur- 
prise of  the  party  Introducing  him.  Is  not 
to  be  considered  In  tbe  grantiDg  or  refusing 
of  a  new  trial  unless  proper  precedent  steps 
were  takm  at  once  when  tbe  snrprisli^t  tes- 
timony disclosed  Itself.  Ivers  r.  Avery  & 
Sons,  6  Ky.  Law  Rep.  220. 

[4,  G]  Let  us  recur  now  to  our  statement, 
of  the  practice  followed  when  the  contrariety 
of  Morris*  testimony  became  apparent.  Be- 
fore the  verdict,  In  so  far  as  the  record  dis- 
closes, only  these  steps  were  taken,  to  wit: 
Near  the  close  of  the  direct  examlnatioii  of 
Morris,  defendants'  counsel  moved  that  the 
hearing  be  adjourned  tmtll  the  following 
morning,  or  that  Morris  be  temporarily  ex- 
cused while  he  might  be  treated  by  a  physi- 
cian and  might  procure  sufficient  rest  to  re- 
gain his  normal  state.  Again,  during  tbe 
cross-examination  of  the  witness,  the  court, 
upon  objection  by  defendants  to  Morris  fur- 
ther testifying,  called  him  to  the  bar  and 
questioned  and  examined  bim  for  the  purpose 
of  determining  bis  condition.  The  court  then 
permitted  the  witness  to  continue;  and  short- 
ly afterward,  upon  a  similar  objection,  the 
presiding  Judge,  tbe  witness,  and  counsel  for 
both  sides  adjourned  to  the  Judge's  private 
office,  where  the  presiding  Judge  talked  to 
Morris  and  examined  him  for  the  purpose  of 
ascertaining  bis  mental  condition.  Again  he 
was  permitted  to  contlnne.  When  the  case, 
therefor^  went  to  the  Jury,  there  was  noth- 
ing In  tbe  record  showing  the  violence  of  th^ 
blow  upon  Morris*  bead,  or  that  it  bad  caus- 
ed a  concussion  of  the  brain,  or  aCTected  blm 
nervously,  or  that  it  might  cause  a  mental 
derangement,  or  that  he  bad  had  an  eleva- 
tion of  temperature,  or  had  been  subjected 
to  the  surgery  of  having  bis  head  wound  sew- 
ed up,  or  that  there  was  any  reason  why  he 
testified  upon  the  second  trial  dUferently 
from  what  he  had  upon  the  first.  The  trial 
judge  Is  authorized  to  exercise  his  discretion 
In  such  a  matter.  It  la  not  a  subject  for 
review  by  us  unless  his  discretion  has  been 
abused.  Illinois  Central  Uy.  Go.  v.  Doss,  137 
Ky.  659,  126  S.  W.  349;  Henry  Vogt  Machine 
Co.  V.  Pennsylvania  Iron  Works  Co.,  66  S. 
W.  734,  23  Ky.  Law  Rep.  2163.  Nothing  was 
before  tbe  tr^l  Judge  when  the  case  went  to 
the  Jury,  In  so  far  as  the  record  discloses, 
save  tbe  appearance  and  demeanor  of  the 
witness  and  the  fact  that  he  was  testifying 
contrarlly  to  what  he  bad  theretofore  testi- 
fied. Tbe  trial  Judge  looked  him  ovor.  talk- 
ed to  him,  and  finally  went  Into  a  separate 
room  with  him,  and  In  the  presence  of  coun- 
sel there  looked  at  him  and  talked  to  him  to 
determine  whether  be  was  ratlonaL  There 
Is  DO  way  toT  one  nonmedical  mind  to  so 
surely  grasp  the  condition  of  the  mind  of 
another  as  to  come  in  contact  with  It  This 
was  done  here,  and  tbe  presMlng  Judg^  took- 
Ing  at  Morris  and  talkbig  to  Urn,  otntdnded 
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that  be  wae  In  Boond  moital  condition.  How 
are  we  to  say  that  the  Jadgment  of  the  trial 
conrt  was  ahnsed?  Unfortunately  for  the 
defendants,  Instead  of  coming  forward  with 
the  almost  condnslTe  aflSdaTlt  of  the  libyai- 
dan  showing  that  Morris'  condition  was  not 
sound,  they  saw  fit  to  hasard  their  chances 
of  a  verdict  before  giving  to  tiie  trial  Jndge 
the  benefit  of  this  information.  Ur.  Watbm 
knew  that  the  blow  had  been  atmCfc,  and, 
immediately  when  Morris  testified  as  he  did, 
the  possible  effect  of  the  blow  most  have  sug- 
gested Itself  to  the  defense.  The  case  was 
not  concluded  nntU  at  least  the  first  day 
after,  and  possibly  the  second  day  after, 
Morris  testified;  the  record  not  being  clear 
upon  this  point  At  any  rate,  there  was  am- 
ple time  for  the  defense  to  have  obtained 
this  physician  and  bis  affidavit  and  to  have 
put  in  the  record  the  affidavits  of  the  father 
of  Morris  and  of  Mr.  Wathen  himself.  Had 
they  done  so,  instead  of  taking  their  chances 
upon  a  verdict,  and  had  the  trial  court,  with 
these  affidavits  In,  yet  forced  the  defend- 
ants to  proceed  with  the  trial,  a  very  differ- 
ent case  would  be  before  us  for  review. 

In  the  case  of  Shlpp's  Adm'r  v,  Suggett's 
Adm'r,  9  B.  Mon.  5,  a  witness  introduced  by 
plaintiff  was  intoxicated  when  called  upon 
the  stand  and  was  so  stuplfied  as  that  his 
testimony  was  virtually  lost  to  the  plaintiff. 
The  plaintiff  filed  his  affidavit  in  support  of 
a  motion  for  a  new  trial,  setting  up  that  he 
was  wholly  unapprised  of  the  condition  of 
the  witness  until  he  had  been  called  and 
sworn.  This  court  said  that  the  matter  pre- 
sented by  the  affidavit  was  not  sufficient  to 
authorize  a  new  trial,  upon  .two  grounds: 
<1)  That  the  witness  was  examined  upon  the 
trial,  that  his  condition,  therefore,  was  ap- 
parent to  the  court,  and  tbat  whether  or  not 
the  plaintiff  liad  been  injured  by  the  condi- 
tion of  the  witness  was  a  matter  about  which 
the  circuit  court  that  witnessed  the  whole 
affair  could  much  better  Judge  than  could 
this  court  from  the  affidavit  of  the  plaintiff; 
and  (2)  that  the  correct  practice  In  such  a 
case  for  the  party,  at  once  upon  the  discov- 
ery of  the  matter  which  operates  as  a  sur- 
prise to  him,  during  the  progress  of  the  trial, 
Is  to  move  a  continuance  or  postponement  of 
the  trial,  and  not  to  attempt  to  avail  himself 
of  the  chance  of  obtaining  a  verdict  on  the 
evidence,  and  then,  if  he  should  fall,  to  ap- 
ply for  a  new  trial  on  the  ground  of  sur- 
prise. In  the  case  at  bar  the  defendants  did 
move  for  a  postponement  or  a  temporary  ad- 
journment of  the  trial,  but  gave  to  the  trial 
court  no  other  basis  of  a  postponement  than 
tile  appearance  and  testimony  of  the  witness 
himself.  The  defense  should  then  and  there, 
or  at  least  In  some  timely  way  before  sub- 
mitting the  case  to  the  Jury,  have  given  to 
the  trial  court,  before  the  verdict,  the  ben- 
efit of  the  Information  as  to  the  injury  to 
Morris'  bead  and  its  ptiysicat  and  possible 
meutai  effect  upon  him,  so  that  the  court 


might  be  adrlaed  of  real  fticts.  They 
should  not  have  waited  until  after  the  hazard 
of  the  Terdlet  had  i^e  against  them,  and 
then  fbr  the  first  time  make  apparent  the 
trouble  with  their  witness.  The  reasonable 
rule  of  the  Shlpp  Case  la  followed  In  Mon- 
arch T.  Cowherd,  114  S.  W.  276.  No  one 
for  the  defendants  states  tbat  this  infomu- 
tion  could  not  have  been  laid  before  the  trial 
Judge  before  tAe  case  was  submitted  to  the 
Jury,  and  the  defendants  ranst  abide  by  the 
case  as  made  by  them.  Ttils  dlvoees  of  the 
second  ground  of  complaint. 

[I,  7]  It  Is  next  urged  that  the  verdict  of 
$12,000  Is  excessive  and  manifestly  was 
given  under  the  influence  of  passion  and 
prejudice.  It  becomes  necessary  to  detail, 
in  the  consideration  of  this  proposition, 
somewhat  of  the  testimony  Introduced  upon 
the  trial  as  to  the  nature,  extent,  and  per- 
manence of  the  boy's  Injuries.  At  the  time 
of  the  injury,  the  tray  was  nearly  14  years 
of  age.  His  pain  and  suffering  were  In- 
tense. His  bums  extended  from  Ills  crotch 
down.  The  testimony  disclosed  that,  when 
the  bandages  were  removed,  more  or  less 
of  the  skin  would  come  away  with  the 
bandages ;  that  likewise  the  flesh  would 
souieUmes  slough  off;  that  he  was  on 
crutches  for  some  eight  or  nine  months,  and 
continuously  since  tliat  time  has  used  a 
cane  In  walking;  tbat  with  this  cane  be 
had  sometimes  walked  the  two  miles  lying 
between  his  dwelling  house  and  his  school, 
but  that  he  could  not  walk  both  ways  In 
the  same  day;  tbat  almost  completely  aroiind 
his  legs  was  certain  scar  tissue,  wMch,  ac- 
cording to  the  physicians  testifying,  had  a 
tendency  to  contract;  that  his  legs  were 
scarred,  somewhat  bent,  and  so  weakened  as 
to  preclude  any  manual  labor  tbat  might  In- 
volve the  use  of  his  legs ;  that  It  was  possi- 
ble that,  if  the  boy  should  gain  materially 
In  flesh,  the  scar  tissue  would  not  expand 
accordingly,  and  In  the  opinion  of  one  phy- 
sician the  binding  effect  of  this  tissue 
around  the  legs  would  necessitate  their  am- 
putation. On  the  other  hand.  It  appeared 
tbat  the  boy  bad  grown  some  6  or  8  inches 
In  height  In  the  time  intervening  between 
the  accident  and  the  second  trial;  that  he 
had  gained  perhaps  60  pounds  in  weight; 
that  his  appetite  was  good;  tbat  he  slept 
soundly ;  and  tliat  he  had  been  seen  upon  the 
top  of  the  fair  ground  amphitheater  while  it 
was  being  repaired,  the  only  access  to  wtiich 
was  by  means  of  climblug  a  steep  ladder 
some  12  feet  In  height  There  Is,  of  course, 
no  flxed  standard  by  which  it  can  l>e  defi- 
nitely said  wlien  any  glvoi  verdict  Is  exces- 
sive. However,  it  may  be  remarked  that  In 
its  more  recent  decisions  this  court  (L.  fit  N. 
Railroad  Co.  v.  Engleman,  146  Ky.  19,  141 
S.  W.  374)  has  declared  Its  adoption  of  a 
more  liberal  policy  in  sustaining  verdicts 
of  larger  amounts,  and  has  further  remarked 
(L.  &  N.  BaUroad  Co.  t.  Melton,  127  Ky. 
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376;  105  a  W.  S66.  UO  S.  W.  233,  112  8. 
W.  618,  32  Kj.  Law  Bflp.  61,  88  Ey.  Law 
Bep.  321,  1<M2)  that  a  larger  verdict  mlgbt 
be  sustained  for  wrecUns  the  ItTlng  bod; 
tban  for  the  infliction  of  death.  When  we 
consider  that  young  Wella'  legs  are  anch 
u  that  he  cannot  use  them  ever  for  manual 
labor,  and  that  the  scar  tissue  binding 
uoand  them  may,  upon  the  growth  Incident 
to  his  appriMdiing  manhood,  neoessitate  their 
uupatatton,  it  seems  clear  to  na  that  the 
TerdiLi;  was  not  excesslTe. 

[t]  The  foivth  and  laat  proposition  Is  that 
incompetent  testlmcmy  was  admitted  in  fa- 
Ttff  of  tbe  plaintiff  over  the  objection  of  the 
defendants.  The  testimony  objected  to  was 
tbat  of  Van  Hoose,  above  pointed  ont,  and 
of  the  witnesses  introduced  in  rebuttal  who 
were  permitted  to  testify  as  to  the  state- 
iDeat,  alleged  to  have  bem  made  by  Morris, 
that  the  matter  was  his  fault  and  that 
tie  had  sent  the  boy  upon  the  tub.  With 
tbls  proposition  we  have  not  much  difflcut- 
tr-  It  Is  true  that  It  was  not  admissible  as 
snbstantiTe  testimony  against  the  Kentucky 
Distilleries  ft  Warehouse  Company,  and  the 
court  admitted  it  with  this  express  limita- 
tion. The  testimtmy  was  undoubtedly  com- 
petent against  Morris  as  in  nature  testimony 
admissions  against  interest.  The  court, 
bowerer,  did  not  permit  the  testimony  to  go 
tbat  far,  but  expressly  limited  its  admis- 
sion as  in  contradiction  of  Morris.  There 
was  no  error  against  the  appellants  in  the 
admtelon  of  the  testimony  with  the  limita- 
tions placed  upon  it  by  the  court  The  case 
of  L.  &  N.  Ballroad  Co.  t.  WAb,  99  Ky.  332. 
33  S.  W.  1117,  tS  Ky.  Law  Rep.  258,  is  not 
In  point,  for  there  the  condactor,  whose  tes- 
timony bore  the  same  relation  to  the  case 
as  did  that  of  the  defendant  Morris  here,  was 
not  a  party  to  the  litigation.  The  teie^mony 
OS  to  statements  made  the  conductor  was 
condemned  under  the  familiar  rule  of  be- 
ing no  part  of  tbe  res  gesttb 

[1]  In  the  case  at  bar  Morris  himself  was 
a  defendant,  and  whatever  he  may  have  ^ald 
was  competent  against  him  and,  for  purpos- 
es of  omtradictlon  only,  against  his  oode- 


fendant  Had  the  testimony  been  an  Imme- 
diate part  of  tbe  res  gestie  it  would,  of 
course,  have  been  competent  as  substantive 
testimony  i^ainst  both  tbe  defendants. 

[II]  It  Is  to  be  iHMumed  that  the  Jury 
heeded  the  admonition  of  the  court 

[11]  The  ease  upon  the  whole  is  predicat- 
ed npon  the  law  as  declared  in  the  former 
opinl(m  of  this  court  We  are  not  there- 
fore, permitted  to  review  the  relation  of 
Morris  to  the  SCentucky  Distilleries  A  Ware- 
house Company;  nor  the  right  of  the  ap- 
pellant to  charge  the  Kaitudcy  Distilleries 
&  Warehouse  Company  with  these  particu- 
lar acts  of  Morris ;  nor  again  to  review  the 
distinction  between  this  case  and  that  of 
Corrigan  v.  Hunter,  189  Ky.  815,  122  S.  W. 
132 — all  of  whlcb  propositions  are  again  sug- 
gested }jf  the  appellants. 

The  Judgment  of  the  trial  court  Is  af- 
firmed. 


KENTUCKY  DISTILLERIES  &  WARE- 
HOUSE CO.  et  al.  V.  WELLS. 

(Coart  of  Appeals  of  Kentucky.    June  21, 
1912.) 

Appeal  from  Circuit  Court,  Franklin  County. 

Action  b7  Elijah  Wells  against  tbe  Kentucky 
Distilleries  &  Warehouse  Company  and  anoth- 
er. Judgment  for  plaintiff,  and  defendants  ap- 
peal. Aiffirmed. 

William  MarsiiaU  BuIUtt,  of  LonisviUe.  Brown 
ft  Nnckols,  of  Frankfort  and  Grover  C.  Sales 
and  Bruce  ft  BulUtt,  oil  of  LonisTllle,  for  ap- 
pellants. Greene  ft  Van  Winkle  and  Gay  H. 
BrintBi  aU  of  Frankfort,  for  appellee. 

WINN,  J.  This  is  a  companion  case  to  that 
of  Kentncky  DistiUerios  ft  Warehouse  Co.  v. 
Phythian  Wells'  GuaPdian,  148  S.  W.  375.  this 
day  decided.  Elijaii  Wells,  the  father  of  the 
infant  Phythian  Wells,  brought  this  action  be- 
low to  recover  for  the  loss  of  the  services  of 
his  infant  son.  Upon  motion  of  the  defendants 
this  action  was  consolidated  with  the  one  above 
named,  and  tbe  two  were  heard  together. 
The  jury  awarded  Elijah  Wells  $1,250  as  com- 
pensation to  him  for  the  loss  of  his  son's  serv- 
ices. 

Tbe  same  errors  are  complained  of  in  bis 
case  as  were  considered  in  the  case  above  nam- 
ed, and  tbls  case  is  affirmed  upon  the  facta  in 
and  the  authority  of  that  case. 
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STAB  T.  FESVXBSLD  et  aL 
(Eansaa  Citj  Goort  of  Appeala.  IfisMori. 
June  17.  1912.) 

Fbatjdulent  CoNVETANCEa        271,  272*)— 

VOLUNTABT  CONVEYANCE  —  SOLVSNCT  OF 
GKANI'OB  —  PBE8DUPTI0N8  —  BUBDBIT  OF 

PBoor. 

A  voluntary  coDveyance  Ib  presampdvely 
fraudolent  as  against  existing  creditors  of  the 
donor,  and  tbe  burden  is  on  the  donee  to  repel 
such  presamption;  and  the  court.  In  a  suit 
to  aubject  corporate  atock  of  a  vife  to  the 
payment  of  a  jod^rment  againat  her  husband, 
may  not  deny  rehef  because  plaintiff  fails  to 
show  the  insolvency  of  the  nusband  at  the 
time  of  the  voluntary  transfer  of  the  atock  to 
her,  though  he  assumed  to  a  certain  extent  the 
burden  of  showing  insolvency;  but  the  burden 
of  sbowiog  solvency,  to  rebut  the  presumption 
of  fraud,  is  on  tbe  wife. 

[E!d.  Note. — For  other  cases,  see  Fraudulent 
Gonveyancps,  Cent.  Dig.  ||  796-798,  821,  804 : 
Dec.  Dig.  8§  271,  272.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;  L.  J.  Eastln,  Judge. 

Action  by  Mary  E.  Star  against  Arthur  H. 
Penfleld  and  another.  From  a  Judgment  for 
defendants,  plalntlfF  appeals.  Rerersed  and 
remanded. 

W.  K.  James,  of  St  Joseph,  for  appellant 
0.  C.  Crow,  of  St  Jc»eph,  for  respondents. 

BROADDUS,  P.  J.  This  is  a  suit  in  equi- 
ty to  subject  49  shares  of  stock  of  the  Mer- 
chants' Improvement  &  Investment  Compa- 
ny, belonging  to  Anna  A.  Penfleld,  the  wlfer 
to  the  payment  of  plaintiff's  judgment  againat 
ber  husband,  Arthur  H.  Penfleld. 

The  petition  alleges  that  on  the  6th  day 
of  May,  1903,  she  loaned  to  the  defendant 
Arthur  $4,000,  for  wUch  he  executed  to  her 
bis  promissory  note,  which  was  surrendered 
to  him  on  the  5th  day  of  November,  1906, 
and  a  new  note  taken  for  said  sum,  with  ac- 
crued interest;  that  at  tbe  January  term  of 
the  Buchanan  county  circuit  court  for  the 
year  1909  she  obtained  Judgment  on  said 
note  and  Interest  In  the  sum  of  $4,466.67, 
together  with  the  cost  of  the  suit,  on  which 
Judgment  she  sued  out  an  execution  directed 
to  the  sheriff  of  said  county,  and  a  further 
execution  Issued  to  the  sheriff  of  Jackson 
county,  each  of  which  was  returned  not  sat- 
isfied; and  no  part  of  said  Judgment  has 
been  paid,  as  the  said  Arthur  has  no  prop- 
erty out  of  which  any  part  of  the  same  can 
be  realized  by  law.  The  petition  further  al- 
leges that,  at  the  time  said  loan  was  made 
to  the  said  Arthur,  he  and  the  defendant 
Anna  A.  were  husband  and  wife;  that  at 
the  time  of  said  loan  tbe  aald  Arthur  was  In- 
solvent, and  has  so  continued  up  to  this 
time;  Uiat  at  the  time  she  loaned  the  said 
sum  of  money  to  tbe  said  Arthur,  his  wife, 
Anna,  was  the  owner  of  49  out  of  100  shares 
of  stock  in  a  corporation  known  as  tbe  Mer- 
chants* Improvement  &  Investment  Compa- 
ny; and  that  wltb  the  fraudulent  intent  to 
defraud  plaintiff  tbe  satd  Arthur  Invested 


the  said  $4,000  borrowed  from  biex  as  afore- 
said In  the  property  of  bis  wife  owned  In 
said  company,  he  being  at  the  time  Insolvent 
as  aforesaid.  There  are  other  allegations  in 
the  petlUtm,  whMi  for  tiie  purposes  of  the 
main  point  of  the  controvCTsy,  and  tbe  one 
on  which  tbe  court  made  Its  finding,  are  not 
necessary  to  be  set  out  In  tbls  opinion. 

The  evidence  disclosed  that  plaiitlff  Is  the 
sister  of  defendant  Arthur,  and  bad  tm  de- 
posit <m  tbe  6th  day  of  May,  1908,  over 
$0,000  In  the  Bank  of  Commence  at  St. 
Joseph,  Ha,  of  which  be  was  president:  and 
we  think  it  ms  snffidnitly  shown  that  tbe 
money  he  borrowed  from  plaintiff  at  that 
date  be  Invested  In  his  wife's  property  In 
said  company.  Tbe  plaintiff  Introduced  some 
evidence  tending  to  show  that  defendant  Ar- 
thur was  Insolvent  when  he  Invested  tlie 
money,  borrowed  from  plaintiff,  to  the  bet- 
terment of  bis  wife's  estate;  but  this  evi- 
dence was  slight  and  consequently  of  little 
probative  force.  The  court  found  against 
the  plaintiff,  on  the  ground  tliat .  she  bad 
failed  to  prove  the  Insolvency  of  def^dant 
Arthur  at  the  time  be  invested  said  money  in 
bis  wife's  estate. 

It  is  insisted  by  plaintiff  that,  having 
shown  that  defendant  Arthur  bad  made  a 
voluntery  dlspositton  of  hia  property,  the 
burden  was  cast  upon  him  to  show  that  at 
the  time  he  was  solvent  and  could  make 
such  disposition  without  impairing  hIa  abili- 
ty to  pay  his  debts.  It  is  held  that  a  vol- 
untary conveyance  la  presumptively  fraudu- 
lent as  to  existing  creditors,  and  the  burden 
of  proof  Is  on  the  donee  to  repel  such  pre- 
sumption. Walsh  V.  Eetchum.  84  Mo.  427. 
"The  burden  Is  on  the  donee  in  a  voluntary 
conveyance  to  show  that  the  donor  had  suf- 
flclent  means  to  meet  his  liabilities;  other- 
wise, the  deed  will  be  void  as  against  cred- 
itors." Snyder  v.  Free.  114  Mo.  360.  21  S. 
W.  847.  And  it  Is  so  held  in  Bank  v.  Thorn- 
burrow  &  Stone.  109  Mo.  App.  639,  83  S.  W. 
771,  Vandeventer  v.  Gosa,  116  Mo.  App.  316. 
91  S.  W.  958,  and  Scharff  v.  McGaugb,  205 
Mo.  344,  103  S.  W.  550.  Such  being  the  law. 
the  court  was  In  error  In  holding  plalntlfT 
to  show  that  defendant  Arthur  was  insolvent 
at  the  time  he  made  the  voluntery  disposi- 
tion of  his  means  by  investing  them  in  his 
wife's  estate.  Although  plaintiff  assumed  to 
a  certain  extent  the  burden  of  so  showing, 
still  we  do  not  think,  in  a  case  like  this, 
where,  If  the  allegations  of  the  petition  be 
true,  there  is  so  strong  an  appeal  to  the 
conscience  of  the  court  for  relief,  the  plain- 
tiff should  suffer  merely  because  she  had 
unwillingly  assumed  a  burden  which  the  law 
imposed  upon  the  defendants. 

After  the  court  had  heard  all  tbe  evidmce 
in  the  case,  and  had  announced  Ite  flnding, 
tbe  plaintiff  made  an  ineffectual  and  untime- 
ly effort  to  obteln  a  new  trial,  on  the  ground 
that  she  could  show  defendant's  Insolvency 
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If  afforded  an  oppoxtimit?  to  do  so ;  but,  as 
the  comt  wtauA  to  conrtder  the  offer,  the 
matters  o^ed  in  that  respect  are  not  neces- 
nrj  to  cfuuddex.  As  the  caae  Is  here  on  a 
motloii  tor  a  new  trial,  tlmdy  filed,  the 
record  as  made  Is  before  ns  for  adjudication. 

We  do  not  feel  satisfied  with  the  finding 
of  the  trial  court,  because  of  the  error  In 
boldlng  that  the  burdoi  was  upon  the  plain- 
tiff to  prove  the  husband's  insolTeney.  On 
a  new  trial  the  idalntlff  wUl  be  held  to  prove 
to  the  satlsfftction  <tf  the  court  that  defoid- 
int  ArtJinr  employed  his  own  money  to  the 
betterment  of  Us  wife's  estate,  which,  U  so 
shown,  the  defendants  will  assume  the  bur- 
den of  showing  that  the  said  Arthur  was 
aolrait  at  the  time. 

BerexHed  and  rtfnanded.  All  concur. 


UATHEB  T.  METROPOUTAN  ST.  BY.  GO. 

(Kansas  Oty  Court  ot  Appeals.  Missouri. 
May  27.  1912.   Rehearing  Denied 
June  17.  1912.) 

1.  STBEET    RAII.B0AD8     (S    86*)   —  UflK  OF 

Stbeetb— Dbivebs  or  Vehicles. 

The  pnblie  streets  of  a  city  are  for  the 
general  use  of  the  pahllc,  and  so  class  of  vehi- 
rles  has  a  paramoant  right  to  any  part  of  the 
street;  ana  a  driver  of  a  horse-drawn  vehide 
lias  a  right  to  drive  apon  a  street  railway 
track,  bat  has  no  right  to  appropriate  the 
track,  so  as  to  unnecessarily  obstruct  the  pas- 
mge  of  street  cars;  and  it  is  bis  duty,  in  driv- 
ing  on  a  track,  to  give  reasonable  attention  to 
diftcover  the  approach  of  a  car  from  behind,  and 
make  a  reasonable  effort  to  gire  w^  to  it. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  U  193,  195;  Dec  Dig.  {  85.*] 

2.  Stbeet  Railboads  (|  93*)— Injubies  to 

PEBSONS  on  .TSACK— VBHICEI  ON  TSAOK— 

Reuancb  oh  Cub  or  Dbitbr. 

A  motorman,  who  coold  see  plalntiiri  bag- 
gy on  the  track  a  long  distance  anead,  and  that 
ihe  driver  was  making  no  effort  to  turn  out, 
might  assume  that  the  occupants  of  (he  buggy 
would  not  fail  in  tbe  observaDce  of  their  duty, 

[Ed.  Note.— For  otber  cases,  see  Street  Bail- 
roads.  Cent.  Dig.  H  19(^200;  De&  Dig.  |  93.*] 

3.  Stbkr  Bazuwads  (I  103*)— iKJtmxs  to 
Pebson  on  Track  — Contbibutobt  Neqli- 
oence— humaritabian  rvjx. 

Where  a  motorman  running  at  a  high 
speed  coold  see  plaintiirB  buggy  on  a  track  a 
long  distance  ahead,  and  that  Its  driver  was 
making  no  effort  to  turn  off,  It  Imposed  on  bim 
the  active  daty  of  giving  close  attention  to  tbe 
^ggj,  so  long  as  it  remained  on  the  track, 
and  of  keeping  the  car  under  such  control  that 
be  coold  avert  collision  by  stopping,  sbonld  It 
mm  out  that  the  occupants  of  the  buKgy  were 
negligent  and  failed  to  torn  off  in  time;  and 
his  conduct  in  ranning  the  car  at  a  high  speed 
and  conidmg  with  the  buggy  was  negligent, 
oader  the  humanitarian  roie. 

tEd.  Note^For  other  eases,  see  ftreet  Bail- 
roads,  Cent  Dig.  {  219;  Dec.  Dig.  |  103.*] 

4.  Tbial  (I  232*)— Action  tob  Injubies— 
iKSTBUcnoNB—FoBU— Definitions. 

Id  an  action  for  personal  iojuriea.  in- 
stmctions  for  plaintiff,  which,  withont  defining 
the  word  "negugence,"  or  stating  any  hypothe- 
lia  of  fiacts,  merely  direct  a  verdict  on  the 
finding  that  the  injury  was  negligently  in- 
flicted, are  erroneous;  but  the  nile  that  the 
term  "negllfence"  must  be  defined  refers,  Dot 


BO  much  to  a  law  dictionary  definition,  aa  to 

definition  by  stating  tbe  facta,  from  wtncb  the 
inference  of  negligence  would  have  to  be  im- 
pUed. 

[Bd.  Note.— For  other  caseb  see  Trial,  Cent. 
Dig.  H  624.  625;  Dec  Dig.  |  2^.*] 
6.  Appeal  and  Bbbob  (|  1064*)— Habulbsb 

EbBOB— iNSTBTJcnoNS— NEOLIQENCE, 

In  an  action  against  a  street  railway  for 
personal  injuries,  an  instruction  that,  if  the 
plaintiff,  driving  upon  a  street  railway  track, 
was  in  danger  of  being  struck  by  a  car.  and  that 
tbe  motorman  saw  bun  in  such  danger,  or  by 
reasonable  care  could  have  seen  him,  in  time  to 
have  slowed  or  stopped  his  car  and  avoided  col- 
lision, but  negligently  and  carelessly  failed  to 
do  so,  in  conaequence  of  which  piaintlff'a  bug- 
gy was  struck  and  he  was  injured,  plaintiff  was 
entitled  to  recover,  was  not  reversible  error, 
on  the  ground  of  a  failure  to  define  the  terms 
"careless"  and  **negligent,"  since  those  terms 
were  employed  merely  to  characterise  tile  acts 
stated  in  a  given  hypothesis. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4219,  4221-4224;  Dec. 
Dig.  S  1064.*] 

6.  Appeai,  and  Ebbob  (I  1064*)— Habiclbsb 

EbBOB  —  iNSTBUOTIOnS  —  HnHAKITABIAH 
RCLE. 

Id  an  action  against  a  street  railroad  for 

f)erBonaI  isjuriea,  where  plaintiff  charged  neg- 
igence  under  the  humanitarian  rule,  an  iu' 
Btruction  that,  if  the  plaintiff,  drivine  his  buggy 
on  defendant's  track,  was  in  a  position  of  dan- 
ger, which  the  motorman  saw,  or  by  reasonable 
care  could  have  seen,  in  time  to  have  slowed  or 
stopped  his  car,  so  as  to  avoid  a  collision,  but 
QCgligently  and  carelessly  failed  to  do  so,  so 
that  plaintiff's  buggy  was  struck  and  be  was 
injured,  plaintiff  could  recover,  was  not  preju- 
dicial for  failure  to  regnire  the  jury  to  uid 
that  plaintiff  was  oblivfous  to  his  peril,  and 
that  both  the  peril  and  his  oblivion  were  known, 
or  should  have  beea  known  to  the  motorman. 
since  the  hypotbesiB  submitted  in  the  instruc- 
tion sufficiently  embodied  the  elements  of  last 
chance,  although  tiiey  were  not  stated  in  si»- 
cific  terms. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4219,  4221-1224;  Dec 
Dig.  i  1064.*] 

Appeal  from  Circuit  Court,  Ja<Ason  Coun- 
ty; Walter  A.  Powell,  Judge. 

Action  by  Joseph  Mather  against  the  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  plaintU^  and  defendant  appeals. 
Affirmed. 

John  H.  Lucas  and  Hogsett  &  Boyle,  all  of 
Kansas  Olty.  for  appellant.  I.  B.  Eimbrell 
and  W.  B.  Kelley.  both  of  Kansas  City,  for 
respondent 

JOHNSON,  J.  Plaintiff  sued  to  recover 
damages  for  personal  Injuries  received  In  a 
collision  between  a  buggy  in  whidi  he  was 
riding  and  an  elecMc  street  car  operated  by 
defendant.  The  petition  all^m  that  tbe  In- 
jury was  caused  by  negUgenee  In  the  opera- 
tkm  of  tbe  car.  and  indndea  ^legl^ence  un- 
der the  humanitarian  rule  as  one  of  the 
causes.  The  answer  Is  a  geneml  denial. 

The  cause  is  here  on  tbe  appeal  of  defend- 
ant from  a  judgment  of  $2,770,  re<(!OTered  by 
plaintiff  in  the  circuit  court.  Tbe  injury  oc- 
curred in  the  morning  of  February  15,  1910, 
on  Electric  street,  In  Independence.  The 
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street  nuiB  west  from  tbe  conrthouse  Beveral 
blocks,  and  tben  deflects  to  tbe  soatbwest. 
Defendant  operates  a  donble-track  car  line 
OD  tbis  street,  and  tbe  Injury  was  Inflicted 
by  a  west-boond  car  running  on  tbe  north 
track. 

Plaintiff,  wbo  Is  a  pbyslclan  UtIdk  In  In- 
depeodence  and  familiar  with  the  locality  In 
nuestion,  was  ridlag  westward  on  Electric 
street  In  a  single  buggy.  His  driver  was 
doing  the  driving,  and,  according  to  tbe  evi- 
dence of  plaintiff,  the  buggy  was  driven  over 
tbe  north  rail  of  the  west-bonud  track  a  dis- 
tance ot  over  400  feet  They  overtook  a 
light  delivery  wagon  that  was  being  driven 
on  tbe  north  side  of  tbe  street,  and  bad  Just 
started  to  tnm  a  little  to  the  left  to  pass  tbe 
wagon,  when  some  one  called  to  them  that 
a  car  was  coming  from  behind,  and  tbe  driv- 
er Immediately  turned  tbe  horse  to  tbe  right 
behind  tbe  delivery  wagon  to  allow  the  car 
to  go  by.  The  car,  which  was  running  at 
a  speed  of  over  15  miles  per  hoar,  ov^took 
the  buggy  before  It  could  be  driven  from  the 
track,  and  the  right  aide  of  tbe  front  end  of 
the  car — Dot  the  fender — struck  the  rear  axle 
of  the  about  mldvay  between  the 

wheels.  Tbe  impact  threw  Uie  bi^y  to  the 
Ti^t  of  the  track,  and  threw  plalntUF  to  tbe 
pavement,  InfllctlnK  the  Injuries  for  which 
be  seeks  to  recover  In  this  action. 

Tbe  buggy  had  a  top,  and  neither  platnttS 
nor  the  driver  looked  back  to  see  If  a  ear 
was  approaching;  and  neither  knew  of  the 
presence  of  tbe  car  until  a  bystander  shout- 
ed a  warning  a  moment  before  the  collision. 
Witnesses  introduced  by  plaintiff  say  that 
tbe  bell  was  not  sounded;  dor  did  the  mo- 
torman  attempt  to  reduce  speed  until  after 
the  collision.  Defendant's  witnesses  give  a 
different  version  of  tbe  Injury.  They  say  the 
bell  was  sounded  as  tbe  car  neared  the  buggy, 
and  that,  until  an  Instant  before  the  collision 
the  buggy  was  being  driven  on  the  pavement 
to  the  right  of  the  track ;  that  suddenly  tbe 
driver  attempted  to  pass  tbe  wagon  In  frost 
by  turning  to  tbe  left,  and  onto  the  track,  right 
in  front  of  the  car,  and  that  the  car  struck 
the  left  side  of  the  buggy  and  threw  it  off 
the  track. 

The  court  overruled  the  demurrer  to  the 
evidence  offered  by  defendant,  and,  at  tbe 
reQuest  of  plaintiff,  gave  Instructions  which 
submitted  no  other  Issue  of  negligence  than 
that  pleaded  as  a  breach  of  the  humanitarian 
duty  defendant  owed  plaintiff.  The  princi- 
pal Instruction  was  as  follows:  "The  court 
Instructs  the  Jury  that.  If  you  believe  from 
the  evidence  that  the  plaintiff,  Joseph  Math- 
er, was,  at  the  time  and  place  In  question. 
In  a  position  of  Imminent  peril  of  being 
struck  by  tbe  car  mentioned  In  evidence,  by 
reason  of  tbe  fact  that  tbe  buggy  In  which 
he  was  seated  was  upon  the  track  upon 
which  said  car  was  running,  and  that  the 
Diotorman  saw  him  In  su<4i  position  of  dan- 
ger, if  any,  or  by  the  exercise  of  reasonable 


care  would  have  so  seen  him  in  time  to  have 
slackened  the  speed  of  said  car,  or  to  have 
stopped  the  same,  and  avoided  striking  and 
Injuring  plaintiff,  but  negligently  and  care- 
lessly failed  to  do  so,  and  If  you  further  be- 
lieve and  find  from  the  evidence  that,  by  rea- 
son of  the  foregoing  careless  and  negligent 
acts  of  said  motorman.  If  jrou  flnd  them  to 
have  been  careless  and  negligent,  the  baggy 
In  which  plaintiff  was  riding  was  struck,  and 
plaintiff  was  thrown  out  of  tbe  same  and  in- 
jured, then  your  verdict  must  be  for  the 
plaintiff,  even  tbough  yon  believe  and  find 
from  the  evidence  that  plaintiff  negltgentlT- 
placed  himself  In  danger  upon  the  street  car 
track  mentioned  In  tbe  evidence." 

Among  the  instructions  given  at  the  re- 
quest of  d^endant  were  the  following : 

"The  court  Instructs  the  jury  that,  if  yon 
flnd  and  believe  from  tbe  evldeoee  Qiat  tbe 
plaintiff  either  wait  upon  the  trat^,'  or  bo 
close  to  the  same,  in  front  of  the  moving  car, 
wbea  tbe  car  was  so  close  to  him  that  it 
could  not  be  stopped  by  the  exercise  of  or- 
dinary care  before  it  struck  tbe  baggy  in 
which  he  waa  riding,  your  Terdlct  moat  be 
for  the  defendant" 

'^f  the  physical  facts,  as  shown  by  the 
evldoice  in  this  case,  and  common  observa- 
tion and  operlence  are  in  conflict  with  and 
contrary  to  the  testimony  of  any  witness  in 
this  case,  then  It  is  yoor  duty  to  take  Into 
consideration  such  phyidcal  facts  and  com- 
mon observation  and  experience,  and  to  dis- 
regard the  testimony  of  any  snch  witness  In 
conflict  therewith  and  contrary  th^to.  In 
so  far  as  they  so  conflict 

"If  you  believe  and  flnd  from  the  evidence 
that  at  tbe  time  and  place  in  controrersy 
plaintiff  could,  by  tbe  ezerdae  of  reasonable 
and  ordinary  care,  have  avoided  injury  from 
the  car  In  qnestlon,  and  that  he  failed  to  do 
so,  and  by  reason  thereof  he  waa  Injured, 
then  your  verdict  must  be  for  the  def«id- 
ant" 

It  Is  argued  by  counsel  for  defoidant  that 
the  court  erred  In  overruling  tbe  demurrer 
to  the  evidence.  Much  stress  la  laid  on  the 
theory  of  the  physical  Impossibility  of  the 
account  of  the  Injury  given  In  the  evidence 
of  plaintiff.  It  Is  the  Idea  of  counsel  that 
If  this  heavy,  double-trucked  street  car,  run- 
ning from  15  to  20  miles  per  hour,  had  struck 
the  rear  end  of  the  bu^^,  It  would  have  de- 
molished both  of  the  bind  wheels ;  and  that, 
since  no  such  result  followed  the  collision, 
we  must  dismiss  plaintiff's  version  of  the 
Injury  as  a  story  too  Incredible  to  be  t>e- 
lleved.  There  is  evidence  that  the  left  hind 
wheel  was  mashed  down,  and  that  the  rear 
axle  WHS  badly  sprung.  Tbe  position  of  the 
buggy,  as  described  by  tbe  evidence  of  plain- 
tiff, left  only  Its  rear  end  In  the  path  of  the 
car.  Tbe  right  wheel  was  In  the  clear,  the 
left  Just  over  the  north  rail.  The  rear  axle 
was  on  a  highly  obtuse  angle  with  the  rail; 
and  It  is  not  d^Bcult  to  believe  that  the  cof- 
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mt  of  tlie  car  passed  between  the  v^ieela 
and  strnck  the  axle  a  glancing  blow,  the  re* 
BQlt  of  which  was  the  hurlta^  of  the  buggy 
to  the  right  The  reasoning  of  counsel  for 
defendant  applies  with  stronger  and  more 
persoasfTe  force  to  the  description  of  the  In- 
jorj  In  defmdant'B  own  evidence.  If,  as  de- 
fendant's witnesses  aver,  ttie  driver  had  turn- 
ed the  horse  to  the  left,  and  bad  driven  on 
the  track  in  front  of  the  car,  then  not  only 
the  broadside  of  the  vehicle,  but  the  horse  as 
well,  was  In  the  path  of  Uie  car,  and  It  Is 
hard  to  understand  how  the  buggy  escaped 
demolition  and  the  horse  serious  Injury.  We 
shall  not  hold  that  the  evidence  of  plaintiff 
Indisputably  is  contradicted  by  the  conceded 
physical  facts.  The  jury  were  entitled  to 
draw  the  conclusion  that  the  hnggy  was  be- 
ing driv^  along  and  astride  the  north  rail 
of  the  track  for  a  distance  of  over  400  feet, 
and  that,  withont  giving  any  warning  and 
without  checking  speed,  the  motorman  ran 
his  car  at  high  speed  into  a  collision  with  a 
boggy  in  plain  view  on  the  trade,  and  that, 
nntil  too  late  for  a  collision  to  be  averted, 
the  driver  of  the  buggy  gave  no  sign  of 
turning  out  to  give  the  car  a  clear  track. 

[1]  It  has  been  said  by  the  courts  of  this 
state  over  and  over  again  that  the  public 
streets  of  a  city  are  for  the  general  use  of  the 
public,  and  that  no  class  of  vehicles  Is  allowed 
a  paramount  right  to  any  part  of  the  street 
The  driver  of  a  horse^rawn  vehicle  has  a 
right  to  drive  In  that  part  of  the  street  oc- 
cupied by  street  railway  tracks,  and  cannot 
be  convicted  of  negligence  In  so  doing,  as 
long  as  he  exercises  bis  right  reasonably  and 
with  due  regard  for  the  rights  of  others 
who  are  lawfully  using  the  street  Inas- 
mnch  as  street  cars  are  run  on  fixed  tracks 
at  higher  speed  than  that  of  horse  vehicles, 
the  driver  of  a  horse,  who  has  the  whole 
roadway  for  his  use,  has  no  right  to  appro- 
priate a  street  car  track  to  his  own  use, 
and  obstinately  remaining  on  the  track 
unnecessarily  obstruct  or  binder  the  passage 
of  street  cars.  To  allow  him  such  privilege 
would  be  to  bestow  on  him  a  superior  right 
to  the  use  of  the  track.  It  is  his  duty, 
when  he  Is  driving  on  a  track  in  the  same 
direction  cars  are  operated  thereon,  to  give 
reasonable  attention  to  the  way  behind  him 
to  discover  the  approach  of  a  car,  and  to 
make  a  reasonable  effort  to  give  way  to  the 
car.  In  order  that  Its  progress  may  not  be 
unnecessarily  retarded.  Hicks  v.  Railway, 
134  Uo.  loc  Cit  123,  27  S.  W.  542.  25  L.  R. 
A.  S08;  Rapp  v.  Transit  Co.,  190  Mo.  144, 
88  S.  W.  865. 

[2,  S]  Since  the  judgment  before  us  is 
founded  solely  upon  a  breach  of  the  last 
diance  rule,  the  Issue  of  whether  or  not  the 
peril  of  plaintiff  was  caused.  In  whole  or  In 
part,  by  his  own  negligence  is  unimportant 
and  we  pass  from  the  duty  of  a  traveler, 
SDch  as  he,  to  that  of  the  operator  of  the 
street  car.  The  car  was  being  run  at  high 
speed,  and  the  motorman  could  see  the  bug- 
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gy  wbaa  It  was  a  long  distance  ahead.  He 
conld  see  the  driver  was  making  no  effort  to 
turn  out  He  would  have  been  jnatlfled  In 
assuming  that  the  occupants  of  the  buggy 
would  not  be  remiss  In  the  observance  of 
their  duty;  but  tile  law  did  not  give  him  the 
right  to  rely  Implicitly  on  such  presumption. 
It  Imposed  on  falm  the  active  duty  of  giving 
close  attrition  to  the  vehicle,  as  long  as  it 
remained  In  the  pathway  of  the  car,  and  of 
keying  the  car  under  such  control  that  he 
could  avert  a  collision  by  stopping,  should 
It  turn  out  that  the  occupants  of  the  vehicle 
were  negligent  and  would  not  turn  out  In 
time. 

The  function  of  the  humanitarian  princi- 
ple and  Its  effluent  rules  Is  to  deal  with  just 
such  cases  as  this;  and  to  say  that  the 
motorman  had  a  right  tp  run  bis  car  at  hl^ 
speed  to  a  collision  with  a  buggy,  on  the 
excuse  that  he  assumed  the  bnggy  would 
leave  the  track  at  the  last  moment  would 
amount  to  a  repudiation  of  the  principle, 
and  to  a  declaration  that  the  driver  of  a 
horse  vehicle  could  travel  along  a  street 
railroad  only  at  his  own  risk  of  Injury. 
The  conduct  of  the  motorman,  as  depicted  In 
the  evidence  of  plaintiff,  clearly  was  negli- 
gent under  the  humanitarian  rule.  The  de- 
murrer to  the  evidence  was  properly  over- 
ruled. 

[4,  S]  Counsel  for  defendant  object  to  the 
principal  Instruction  given  at  the  request  of 
plaintiff,  on  the  ground,  first,  that  It  em- 
ploys different  forms  of  the  words  "care- 
less" and  "negligent"  without  defining  the 
words.  Instructions  for  the  plalntlfl,  which, 
without  defining  the  word  'Negligence,"  or 
Btotlng  any  hypothesis  of  facts,  merely  di- 
rect a  verdict  on  the  finding  that  the  Injury 
was  negligently  Inflicted,  are  erroneous.  As 
Is  said  In  HInzeman  v.  Railroad,  182  Mo. 
loc.  dt  624,. 81  S.  W.  1138:  "It  Is  the  du- 
ty of  the  court,  by  instructions,  to  submit 
to  the  jury  questions  of  fact  and  enlighten 
them  as  to  the  legal  effect  to  be  given  to 
the  facts,  when  found.  When  a  man  has 
committed  certain  Acts,  we  say  that  he  has 
t>een  guilty  of  negligence;  but  when  we 
submit  the  case  to  a  jury  we  do  not  say, 
'If  yon  find  that  the  defendant  has  been 
guilty  of  negligence,  you  should  find  for  the 
plaintiff,'  but  we  define  negl^ence  In  the  In- 
structions, and  say  to  the  Jury,  'If  you  find 
that  the  defendant  has  done  certain  acts 
in  the  manner  covered  by  that  definition, 
then  he  has  been  guilty  of  negllgwoe,  and 
you  should  find  accordingly.* " 

But  where,  as  here,  the  terms  are  employ- 
ed merely  to  characterize  the  acts  stated  in 
a  given  hypothesis,  a  failure  to  define  the 
words  "careless"  and  "negligent"  la  not  re- 
versible error.  The  case  of  Sweeney  v.  Rail- 
way, 150  Mo.  385,  61  S.  W.  6^  is  In  point: 
"This  [n^llgence]  Is  a  word  the  meaning  of 
which  Is  well  understood,  and  no  definition 
of  it  was  necessary.  As  used  In  the  instruc- 
tion. It  CDuld  not  have  been  misunderstood 
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by  the  Jury,  or  In  any  way  have  misled 
them."  See,  also,  Rattan  t.  Railway,  120 
Mo.  App.  loc.  clt  279,  96  S.  W.  737. 

The  rule  tliat  the  term  "Diligence"  must 
be  defined  does  not  refer  so  macta  to  a  mere 
law  dictionary  definition  as  to  a  definition 
by  the  statement  of  facts,  or  acts  from 
which  the  inference  of  negligence  would 
have  to  be  implied.  Or,  to  state  It  different- 
ly, the  rule  la  fioterely  corollary  to  the  fun- 
damental rule  that  the  Instructions  of  the 
plaintiff  In  negligence  cases,  which  relate  to 
the  Issue  of  negUgence,  mast  restrict  the 
recovery  to  the  precise  acts  of  negligence 
pleaded  In  the  petition.  This  point  must  be 
ruled  against  the  contention  of  defendant. 

[6]  Nor  do  we  agree  with  defendant  that 
the  instruction  failed  to  require  the  jury  to 
find  that  plaintiff  was  oblivious  to  his  peril, 
and  that  both  the  peril  and  his  oblivion 
were  known,  or  should  have  been  known,  to 
the  motorman.  The  facts  of  the  hypothesis 
submitted  in  the  instruction  sufficiently  em- 
body those  elements  of  a  last  chance  cause, 
though  they  were  not  stated  in  specific 
terms.  Certainly  thfe  Jury,  following  the 
instructions,  were  compelled,  in  order  to 
find  for  plaintiff,  to  believe  that  his  oblivion 
to  his  peril  was  real  and  obvious  to  the  mo- 
torman, had  he  been  in  the  exercise  of  rea- 
sonable care.  We  find  no  prejudicial  error 
in  the  instruction. 

Objections  to  the  rulings  of  the  court  on 
evidence  are  argued;  but  all  dearly  ere 
without  merit,  and  need  not  be  discussed. 
Point,  also,  is  made  that  the  verdict  Is  ex- 
cessive; bnt  we  think  the  assessment  of 
damages  was  well  within  evidentiary 
bounds. 

The  cause  was  fairly  tried,  and  the  Judg- 
ment is  affirmed.   All  concur. 


BBALIi  T.  BOARD  Oy  TRADB  OF  KANSAS 
OITX  et  al. 

(Kansas  City  Court  of. Appeals.  MlBSourL 
June  S,  1912.) 

1.  Abbitbation  aitd  Awabd  (S  85*)— Fail- 
UBK  TO  File  Award  in  Cibcuit  Coubt  vor 
Con  FiBMATioN— Effect. 

The  failure  to  file  in  the  circuit  court  for 
confirmation  an  award  in  a  statutory  arbitra- 
tiOD,  aa  required  by  Rev.  St.  1909,  $  S76,  pre- 
vents a  juogment  on  the  award,  but  the  award 
remains  on  which  an  action  may  be  brought  in- 
dependently of  the  statute,  and  the  remedy  pre- 
scribed .tv  section  891  may  be  punued. 

[Ed.  Note.— For  other  cases,  see  ArUtratlon 
and^Award,  Cent  I^.  U  484-603;  Dec.  Dig. 

2.  Oauino  (I  13*)— Illegal  Contbaots— 
Dealing  in  Options 

The  testimony  of  defendant  that  the  claim 
against  him  grew  out  of  trades  in  grain  for  fu- 
ture delivery  or  option  traded,  and  that  deal- 
ing in  futures  means  the  purchase  and  sale 
for  future  delivery  or  speculatiou  on  the  mar- 
ket, does  not  show  an  unlawful  transaction 


within  the  statute  pn^blting  trausactlonB  where 
no  delivery  or  receipt  ^  good  £aith  is  Intended. 

[Ed.  Note.— ^For  other  cases,  see  Gaming, 
Cent  Dig.  1  24;  Dec.  Dig.  |  13.*] 

3.  Fbaitds,  Statute  of  (I  23*)  —  Pebsonal 
Pbouise— "Fbouise  to  Pat  Debt  of  Ah- 

OTHEB." 

Where  a  creditor  of  a  corporation  agreed 
to  release  It  from  the  whole  debt  on  the  pay- 
ment of  a  part  thereof  if  Its  president  and  a 
stoclcbolder  would  Individually  assume  the  re- 
mainder, and  that  was  done,  the  remainder  of 
the  debt  became  the  president's  obligation  and 
a  promise  to  pay  his  own  debt,  and  not  a  prom- 
ise to  pay  the  debt  of  another  within  the  stat- 
ute of  frauds. 

[Ed.  Note. — For  oliter  cases,  see  Frauds. 
Statute  of.  Cent  Dig.  H  18,  19;  Dec  Dig.  | 
23.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  p.  5678.] 

4.  Abbitbation  and  Awabd  (|  34*)— Mis- 
conduct IN  Admission  or  Etidencb— Ef- 
fect. 

A  mistake  in  the  admission  of  evidence  by 
arbitrators  In  a  statutory  arUtration  will  not 
vitiate  an  award. 

[EM.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  H  177-188;  Dee.  Die. 
I  34.*] 

Bnor  to  Gbtmlt  Oonrt;  Jmduwn  Ckninty; 
W.  O.  Thomasi,  Judge;, 

Action  by  B.  B.  Beall  agabist  tbe  Board 
of  Trade  ct  Kansas  City,  In  wtildi  tlie 
Adams  Gialn  Company  and  otbos  Inter- 
vmed.  Tliere  was  a  Judgment  tor  defend- 
ant and  the  Interveners,  and  plaintiff  brings 
error.  Affirmed. 

E.  C.  Fletcher  and  McGune,  Harding, 
Brown  &  Murphy,  all  of  Kansas  City,  for 
plaintiff  in  error.  Frank  Hagennan  and 
Klmbrough  Stone,  both  of  Kansas  Glt7,  for 

defendants  in  error. 

ELLISON,  J.  The  defendant.  Board  of 
Trade  of  Kansas  City,  Mo.,  la  an  unincorpo- 
rated voluntary  association.  Prior  to  1905 
plaintiff  was  a  member  of  the  association, 
and  he  was  like^e  a  member  of  and 
president  of  a  corporation  known  as  the 
Beall  Grain  Company.  In  that  year  he  was 
suspended  by  the  directors  of  the  Board 
of  Trade.  Afterwards  there  was  a  sale, 
through  the  Board  of  Trade,  of  his  memt)er- 
shlp  certificate  for  the  sum  of  $2,655,  and 
$500  of  this  amount  was  retained  by  the 
Board  as  a  fee  for  the  transfer  to  the  pur- 
chaser, who  was  elected  a  member,  and  the 
balance  of  $2,155  was  deposited  with  tbe 
secretary  of  the  board  of  directors  of  the 
Board  of  Trade.  It  appears  that  the  cause 
of  Beall's  suspension,  and  really  of  the  sale 
of  his  membership  in  the  Board  of  Trade, 
was  a  difficulty  or  dispute  wtiich  arose  be- 
tween hlfo  and  the  Adams  Grain  Company 
as  to  an  indebtedness  to  the  latter  from  the 
Beail  Grain  Company  which  Adams,  also 
a  member  of  the  Board  of  Trade,  claimed 
Beall  tiad  assumed  individually.  This  dis- 
pute was  finally  arbitrated  before  arbitra- 
tors selected  by  and  under  the  regulatlonB  of 
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tbe  Board  <tf  Tcad&  Tbe  resnlt  of  the  ar- 
bitration was  In  favor  of  Adama.  It  for- 
tber  appears  tbat  the  Board  of  VCv&Hb  wsa 
abont  to  aK>n>Prlate  a  part  c£  the  pro- 
ceeds of  tbe  sale  of  {OaintUTB  .membership 
to  the  payment  of  the  arbltratlwi  award  In 
ftiTor  of  Adama  Grain  Company.  PlalntUE 
tberenpon  brought  this  action  In  equity, 
whereby  he  seeks,  In  tbe  first  count  of  his 
petition,  to  annul  and  set  aside  tbe  award 
<tf  the  aAltrators,  and  In  tbe  second  count 
he  asks  a  Judgment  against  the  Board  of 
Trade  fbr  $2,155,  the  sum  remaining  In  its 
bands  firom  the  sale  of  bis  m^nbersh^  aft- 
er taking  out  the  transfer  fee  of  $600,  as 
above  mentioned.  The  Adama  Oraln  Com- 
pany Intervened,  dalming  the  mon^  award- 
ed to  It  by  the  arbitrators.  There  were  also 
two  other  Interveners,  but,  as  tbla  oontro- 
Tttsy  Is  la^dy  over  the  Adams  claim,  it 
will  be  nnneceasaiy  to  refer  farther  to  them. 
The  point  Insisted  upon  by  ^alntttf  Is  that 
the  award  was  void  for  the  reason  that  the 
claim  upon  wbliA  It  waa  based  was  ille- 
gal, and  not  a  subject  of  arbitration. 

In  order  to  become  a  member  of  the  Board 
of  Trade,  it  wu  necessary  that  each  aiqidl- 
cant  should  itfgn  a  contract  of  membership, 
pledtfng  himself  to  obey  and  abide  by  the 
constitution,  rul«,  and  regulations  of  the 
Board.  Among  these  mlea  was  one  provid- 
ing for  the  arbitration  and  settlemmt  of  all 
disputes  between  members;  the  arbitration 
to  be  had  before  the  r^larly  appointed 
board  of  arbitrators  consisting  of  five  mem- 
bers of  the  Board  of  Trade,  with  the  >lght 
of  appeal  to  five  other  members*  constitut- 
ing a  *Vmmmlttee  of  appeals."  Another  rule 
empowered  tbe  board  of  arbitration  to  de- 
termine what  claims  were  snbject  to  arbl- 
tratloD.  Another  rule  provided  for  the  trial, 
and  punishment  by  suspension,  expulsion, 
etc.,  for  falling  to  comply  with  the  award 
of  tbe  arbitrators.  Stated  in  a  general  way, 
tbe  Claim  of  the  Adams  Grain  Company 
against  plaintiff  arose  as  follows:  The  Beall 
Company  waa  so  incumbered  with  debts  it 
could  not  pay  out.  The  creditors,  except  the 
Adams  Company,  agreed  to  settle  for  SO 
cents  on  the  dollar,  and  that  company  pro- 
posed to  settle  for  that  per  cent,  and  Beall's 
individual  obligation  to  pay  tbe  balance. 
This  was  done,  and  the  Beall  Grain  Compa- 
ny tberenpon  was  released.  Afterwards  it 
developed  tliat  Beall  denied  making  the 
agreement  individually  to  pay  the  balance 
in  eonaidwatkai  of  Adams  releasing  his  com- 
pany. Adams  then  proposed  an  arbitra- 
tion as  provided  by  the  rules  of  the  Board 
of  Trade,  and  Beall  refused.  Adams  then 
toidc  vxoper  steps  for  an  order  to  arbitrate, 
and  the  order  was  made.  Beall  thai  ac- 
qulflwsed,  and  both  signed  arbitration  arti- 
cles, whereby  th^  agreed  to  submit  the 
Adams  claim,  and  tlut  each  would  faithfully 
pexfnm  what  was  required  by  the  award, 
and  pay  wliatever  sum  of  money  should  be 
awarded,  and  that  they  would  abide  by  all 


by-laws^  rules,  and  regulations  of  the  Board 
of  Trade  In  reference  to  arbitrations.  It 
was  provided  In  said  articles  that,  If  the 
award  was  made  In  writing,  it  "may  be  en- 
tered on  the  recorda  of  the  circuit  court, 
and  that  Judgment  may  be  had  thereon  in 
accordance  with  the  terms  thereto  and  in 
pursuance  of  the  provisions  of  tbe  statute 
law  of  the  state  In  cases  of  arbitration  un- 
der said  statute."  An  arbitration  was  had, 
each  party  appearing  with  witnesses,  and 
no  objection  made  by  plaintiff  to  the  right 
to  arbitrate.  The  award  being  for  Adams, 
plaintiff  took  an  appeal  to  the  appeal  com- 
mittee, where  the  award  was  afl^rmed. 
Plaintiff  tailed  to  pay  it,  and  Adams  notified 
the  board  of  directors  of  the  Board  of  Trade, 
which  body  ordered  him  to  pay.  Still  he 
faited  when  Adams  asked  that  he  be  dis- 
ciplined for  his  refusal.  Plaintiff  wrote  to 
the  secretary  of  the  Board,  asking  that  the 
directors  refer  any  action  "for  one  week 
with  a  view  to  bringing  about  some  kind  of 
an  adjustment  of  the  matter  In  the  mean- 
time.*' Action  was  postponed,  but  nothing 
was  accomplished,  when  he  wrote  the  board 
the  followii^  letter:  "I  have  used  every  ef- 
fort to  make  a  settlemait  with  Mr.  Adams 
for  his  claim  against  me,  but  have  been  un- 
able to  do  sa  I  am  financial^  unable  to 
pay  this  daim  at  this  time,  but  have  of- 
fered to  give  Mr.  Adams  my  note,  payable 
1100.00  monthly,  at  six  per 'cent,  interest, 
and.  If  my  finances  permit,  I  shall  be  happy 
to  pay  this  claim  as  much  sooner  as  possi- 
ble. This  is  the  very  best  I  can  do  at  this 
ttm^  as  all  the  collateral  I  have  is  tied  up. 
and  I  trust  that  this  wiU  be  satisfactory  to 
your  honorable  board.  Mr.  B.  T.  Morrison, 
one  of  your  associates,  can  testify  as  to  the 
correctness  of  financial  condition."  He 
was  thereafter  suspended  by  unanimous  vote. 

Under  the  rules  of  the  Board  of  Trade  no 
sale  or  transfer  of  membership  could  be 
made  unless  assessments  were  paid,  as  well 
as  a  transfer  fee  of  $500,  and  monbershlp 
not  impaired^  and  there  be  "no  outstanding 
unadjusted  or  unsettled  claims  or  contracts 
heUL  by  members  of  the  aasodation."  With 
a  knowledge  of  these  rules  and  that  he  owed 
an  assessment,  and  that  the  Adams  claim, 
then  settled  Iqr  arbitration,  was  not  paid,  as 
aa  two  others,  he  solicited  the  Board 
to  sell  bis  membership  and  to  keep  the  mon- 
ey for  payment  <m  "legal  and  Just  claims." 
The  following  la  his  letter  addressed  to  the 
secretary,  dated  the  24th  of  August,  1905: 
"Tou  are  hereby  authorized  to  solicit  sealed 
bids  for  the  membership  in  the  Board  of 
Trade  standing  in  my  name,  to  be  sold  to  the 
highest  bidder,  the  proceeds  to  be  paid  to 
the  directors  for  the  boieflt  of  all  legal  and 
Just  claims  that  may  be  filed  and  properly 
established  against  it"  In  addition  to  this, 
Qiere  was  evidence  tending  to  show  that  he 
asked  the  secretary  of  the  Board  to  secure 
the  written  consent  of  Adams  and  the  oth- 
ws  to  the  transfer   The  directora  authorized 


Digitized  by 


388 


148  BOUTHWBSTEBN  BBPORTBB 


the  transfer  to  a  party  wbo  had  made  the 
purchase.  On  the  same  day,  but  after  the 
transfer  had  been  made,  plaintiff  notified 
the  directors  not  to  pay  the  Adams  claim, 
and  on  the  same  day  Instituted  the  present 
action,  it  being  dalmed  by  him,  as  already 
stated,  that  It  was  not  a  demand  which 
could  be  legally  arbitrated. 

[1]  Plaintiff  claims  the  arbitration  was  a 
statutory  proceeding,  and,  not  having  been 
Sled  in  the  circuit  court  for  confirmation.  It 
was  void.  The  statute  on  the  subject  of  ar- 
bitration provides  for  judgment  in  the  cir- 
cuit court  on  an  award  after  It  has  been 
filed  for  confirmation  by  that  Court,  and 
that  a  motion  for  confirmation  is  not  to 
be  entertained  after  "one  year  from  the 
publication  of  the  award."  Section  876,  R. 
S.  1909.  But  in  our  opinion,  even  though 
the  arbitration  be  considered  a  statutory  one 
in  so  far  as  that  If  it  be  not  filed  and  con- 
firmed in  the  circuit  court  within  one  year 
of  its  publication,  no  Judgment  will  be  ren- 
dered thereon  in  that  court,  yet  It  remains 
a  special  arbitration  or  settlement  of  a  con- 
troversy between  two  members  of  Uie  Board 
of  Trade,  and  establishes  the  status  of  the 
one  found  against  as  a  debtor  to  the  other, 
and  his  consequent  duty  to  pay.  The  fact 
that  the  successful  party  to  an  award  does 
not  file  it  in  the  circuit  court  does  not  de- 
stroy it  as  an  award,  but  only  deprives  him 
of  that  mode  of  enforcement  The  award 
Itself  Is  a  subsisting,  substantial  thing,  upon 
which  an  action  may  be  brought  Independent 
of  the  statute.  The  statute  itself  authoriz- 
es a  separate  remedy.  Section  891,  B,  S. 
1909.  And  our  courts  have  recognized  the 
right  Valle  v.  Ry.  Co.,  37  Mo.  445;  Tucker 
T.  Allen.  47  Mo.  488.  And  so  It  Is  in  Morse 
on  Arbitration,  674-676.  That  author  says 
that  where  a  submission  provides  tliat  judg- 
ment "may  be  entered  on  the  awaid,"  as 
ours  does,  "the  successful  party  may  never- 
theless sue  upon  it  If  he  chooses."  So  the 
same  Is  decided  In  Dlckerson  v.  Tyner,  4 
Blackt  (lud.)  263;  Bumside  v.  Whitney, 
24  Barb.  632.  afilrmed  21  N.  Y.  14& 

[2]  This  view  disposes  of  the  five  first 
points  against  the  arbitration.  But,  in  ad- 
dition, it  is  isristed  that  the  arbitration  was 
illegal  and  the  award  Toid,  for  Uie  reason 
that  the  debt  claimed  by  Adams  arose  from 
an  mUawfnl  transaction,  viz.,  an  option  deal 
in  grain,  whereby  plaintiff  came  to  owe  tSj^e 
Adams  Company  for  his  loss  in  anch  deal. 
This  claim  seems  to  be  an  afterthought  It 
la  not  mmtioned  in  the  pleading.  The  ille- 
gality set  out  in  the  pleading  is  that  the 
claim  was  void  in  that  It  was  founded  on  a 
verbal  promise  to  pay  the  debt  of  another, 
and  was  therefore  nonenfbxceaUe  under  the 
statute  of  frauds.  It  was  not  referred  to  In 
the  evidence  except  in  a  few  words  at  the 
close,  and  tben  failed  In  proof.  Adams  was 
asked  on  cross-examination  if  the  Indebted- 
ness from  plaintiff  did  not  grow  out  of  an 


option  deal,  and  he  answered,  "No,"  that  It  was 
a  bona  fide  transaction,  and  no  option  in  it 
He  conceded  It  arose  from  the  sale  of  grain 
for  future  delivery,  but  was  a  real  transac- 
tion. 

Though  plaintiff  had  testified  in  chief  at 
length,  and  made  no  reference  or  claim  that 
the  debt  was  illegal  because  of  growing  out 
of  option  deals,  he  was  called  in  rebuttal, 
and  stated  that  "it  grew  out  of  some  trades 
in  grain  for  future  delivery,  or  option 
trades."  And  that  dealing  In  futures  was 
commonly  known  as  dealing  in  options. 
Then,  when  asked  by  the  court  to  explain  what 
be  meant  by  "dealing  In  futures,"  said  he 
meant  "the  purchase  and  sale  for  future  de- 
livery, commonly  known  hj  the  trade  as  op- 
tion dealing,  or  speculating  on  the  market 
For  instance,  yon  buy  wheat  for  next  May 
delivery.  The  man  that  biorg  it  hopm  to  see 
the  market  go  op,  »  he  wUl  m-ike,  and.  if 
It  goes  down,  he  loses ;  that  la  alL"  He  fur- 
ther mid  these  transactions  were  ''specula- 
tion in  grain."  We  do  not  regard  this  evi- 
dence as  showing  an  unlawful  transaction. 
The  statemoit  by  plaintiff  that  the  debt  grew 
out  of  a  transaction  In  grain  fbr  future  de- 
livery does  not  show  anything  unlawful;  for 
there  is  no  Impropriety  in  buying  for  future 
delivery,  even  though  the  seller  has  not  the 
commodity  on  hand  at  the  date  of  the  con- 
tract. All  8i>eculatlon  la  not  made  unlawful 
by  the  statute.  It  Is  only  transactions  where 
no  delivery  or  receipt  in  good  faith  is  In- 
tended or  contemplated  that  the  statute  con- 
demns It  as  gambling.  Connor  v.  Black,  119 
Mo.  126,  24  S.  W.  184;  Delerllng  v.  Sloop.  (TT 
Mo.  App.  446;  Lane  v.  Logan  Grain  Co.,  105  ' 
Mo.  App.  215,  79  S.  W.  722.  The  testimony 
given  by  Adams  was  that  It  was  a  genuine 
transaction  and  not  gambling,  and  while 
plaintiff  stated,  In  words,  that  It  was  an  op-  i 
tlon  deal,  that  was  a  mere  conclusion  of  his; 
for.  In  his  explanation  given  to  the  court  he 
does  not  state  facts  making  It  unlawfuL  He 
says  It  was  a  purchase  and  sale  for  future  j 
delivery,  and  illustrates  as  we  have  above 
quoted.  He  does  not  say  that  no  delivery  by 
the  one  and  receipt  by  the  other  was  expect- 
ed or  intended.  i 

[S]  Conceding  (but  by  no  means  deciding) 
that  a  claim  which  could  be  avoided  under 
the  statute  of  fraads  Is  of  soch  a  clara  as 
not  to  be  legally  tiie  subject  of  arbitration.  I 
the  concession  will  not  aid  plaintiff,  fur  tbe  I 
reason  that  the  Adams  claim  was  not  a  prom* 
Ise  to  pay  the  d6bt  of  another.  The  debt  ms 
originally  that  of  a  corporatitm  of  whicb 
plaintiff  was  presldflnt  and  stockholder,  and 
Adams  agreed  to  r^ease  the  corporation  from 
the  whole  debt  upon  the  payment  of  SO  per 
cent  of  it,  if  plaintiff,  individually,  would 
assume  the  remaining  70  per  cent  This  was 
done,  and  the  balance  of  the  total  sum  there- 
by became  plaintiff's  obligation  and  his  prooi- 
ise  was  therefore  a  promise  to  pay  his  own 


Digitized  by 


NIBHATTS  T.  UNITED  ATS.  00.  07  ST.  LOUIS 


389 


debt.  Cross  t.  Richardson,  30  Vt  648;  29 
Am.  &  Eng.  Ency.  of  Law,  912. 

It  la  true,  as  we  said  in  Farmer  v.  Board 
ofTrade,  78Mo.  App.657,  tliat  an  association 
like  this,  "though  voluntary,  cannot  vlolote 
the  law  of  the  land.  It  cannot  transcend  the 
limits  of  natural  Jnstlce,  or  the  public  policy 
of  the  state" ;  hut  we  have  not  discovered 
Id  the  record  where  the  defendant  has  fallen 
within  th^  prohibitions. 

14]  Suggestion  Is  made  In  plaintlCTs  state- 
ment, though  not  followed  In  hla  points  and 
authorities,  that  the  arbitrators  gave  weight 
to  Improper  evidence  to  establish  plaintiff's 
promise  to  pay  his  corporation's  debt  This 
evidence  was  a  written  memorandum  made 
bj  Adams  at  the  time,  as  to  what  plaintiff 
agreed  to  do.  It  is,  however,  familiar  law 
to  matters  of  arbitration  tliat  a  mistake  lif 
the  admission  of  evidence  which  would  have 
been  rejected  in  a  court  of  law  will  not  viti- 
ate an  award.  We  do  not  mean  to  say  the 
memorandum  was  Improper  evidence;  for 
we  see  no  reason  why  it  was  not  competent 
In  support  of  the  memory  of  the  witness  who 
made  it 

We  have  thus  disposed  of  all  substantial 
complaint  against  the  judgment;  and  think 
it  clear  that  the  award  in  Adams'  favor  is 
valid,  and  that  it  should  be  paid  by  the 
Board  of  Trade  out  of  the  money  In  its  hands. 
We  liave  not  overlooked  the  charge  of  fraud 
In  the  arbitration,  made  in  the  pleadings 
filed  by  plaintiff,  bnt  have  found  that  the 
record  contains  no  evidence  to  soataln  the 
charge- 
After  a  thorough  examination  we  have  not 
found  anything  which  would  justify  our  in- 
terference with  the  Judgment,  and  It  Is  ac- 
cordingly aflOrmed.  All  concur. 


NIEHAU8  T.  UNITED  BTB.  00.  OF 
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(St.  Lonla  Court  of  Appeals.  Bfissonri.  June 
4,  1912.) 

L  SlBEET  XUlL&OAnS    (|   117*)  —  COLLISION 

WITH  Vehicle— Cause  of  AcciDEHr-JuBT 

QUXSTION. 

In  an  action  agaioat  a  street  railway  com- 
pany for  collision  with  a  vehicle  resulting  In 
death  of  one  of  the  occupants,  held,  under  the 
evidence,  a  jury  question  whether  the  accident 
WM  due  directly  to  excessiTe  speed  of  the  car. 

[Ed.  Note^For  other  cases,  see  Street  Rail- 
re^  Cent  Dig.  H  289-267;  Dec.  Dig.  S  U?-*] 

2.  EviDKHGs  (I  474*) —Opinions— Spun  <» 
Cab. 

In  an  action  agaicst  a  street  railway  com- 
pany for  death  of  an  occupant  of  a  vehicle 
wUcb  was  struck  by  a  street  car,  wherein 
plaintiff  pleaded  excessive  speed  of  the  car,  a 
witness  who  bad  observed  and  ridden  on  cars 
on  the  particular  line  was  properly  permitted 
to  testi^  that  the  particular  car  "traveled  fast- 
er tlian  tbey  ordinarily  do." 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2196-2219;  Dec.  ZHg.  f  474.*] 


8.  EviDBNOB  (8  492*)  —  Opinion— .SPEED  o» 
Cabs. 

The  rate  of  speed  of  moving  cars  may  be 
shown  by  the  opimon  of  a  witness  who  saw  tht 
cars  in  motion. 

[Ed.  Note.— For  other  cases,  see  Ehidence, 
Cent  Dig.  I  2270;  Dec.  IMg.  |  402.*] 

4.  Stbebt  Railboads  (|  111*)  —  Collision 
wmt  Vehicle— Common -Law  NBaLiGsnon 

—Pboof  Required. 

In.  an  action  against  a  street  railway  com- 
pany for  death  of  an  occupant  of  a  vehicle  in 
collision  with  a  car,  wherein  the  petition  count- 
ed oil  common-law  oegligeuce  in  running  the 
car  "at  a  high  and  dangerous  rate  of  speed, 
to  wit,  at  a  speed  of  more  t!han  16  miles  an 
hour,"  plaintiff  was  not  bound  to  show  that 
the  speed  exceeded  16  miles  an  hoar. 

[Ed.  Note.— For  other  oases,  see  Street  Hall- 
roads,  Cent  Dig.  St  225,  226;  Dec.  Dig.  fi 

5.  Death  (8  104*)— Damaqes— Instbuctions. 

In  an  action  brought  by  the  administrator 
of  a  single  woman  against  a  street  railway 
company  xor  her  death,  caused  by  collision  with 
a  street  car,  an  Instruction  that,  If  the  Jury 
found  for  plaintiff,  tbey  should  award  a  verdict 
of  not  less  than  $2,000  and  not  more  than  $10,- 
000  as  a  penalty  for  the  unlawful  act  complain- 
ed of— running  of  defendant's  car  at  a  danger- 
ous rate  of  speed — was  not  erroneous  as  au- 
thorizing an  award  of  compensatory  damages. 

[Ed.  Note.— For  other  cases,  see  Deatbt 
Cent  Dig.  88  142-148;  Dec  Dig.  {  104.*] 

6.  Tbial  (18  191,  244*)— iNSTBuoTiowa— As- 
sumption oE  Facts— SiMouNQ  Out  Mat- 
ters. 

In  an  action  against  a  street  railway  com- 
pany brodght  by  a  single  woman's  administra- 
tor for  her  death  In  a  collision  with  a  street 
car  charged  to  have  been  caused  by  running  de- 
fendant's car  at  a  dangerous  rate  of  speed,  an 
instruction  that,  if  the  Jury  found  for  plaintiff, 
they  should  return  a  verdict  of  not  less  than 
S2,000  and  not  more  than  $10,000  as  a  penalty 
for  the  unlawful  act  complained  of,  was  not 
erroneous  as  assuming  that  defendant's  negli- 
gent acta  were  unlawful,  nor  as  singling  out 
and  commenting  on  such  negligence  by  char- 
acterizing it  as  unlawful. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  420-131, 436;  Dee.  Dig.  IS  191, 244.*] 

Appeal  from  St.  Loni»  Circnlt  Oourfr; 
Hugo  Muench,  Judge. 

Action  by  Edwin  R.  NIehaus,  Annette  B. 
Xlehaus'  administrator,  against  the  United 
Railways  Company  of  St.  Louis.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Plaintiff  brought  this  suit  under  the  sec* 
end  section  of  the  damage  act  (section  5425 
of  the  Revised  Statutes  of  Missouri  1009)  to 
recover  $10,000  damages  for  the  n^llgent 
UUlng  of  bis  intestate,  Annette  E.  Niehaos. 
The  plaintiff  had  verdict  and  Judgment 
against  the  deftodant  for  $6,000,  and  the  de- 
fendant baa  appealed. 

Miss  NIehaus  was  killed  In  a  collision  be- 
tween one  of  the  defendant's  street  cars  and 
a  runabout  in  which  she  was  riding;  the  coI> 
Usion  oocurrlng  on  Sunday  afternoon,  July 
11,  UOB,  at  the  Intersection  of  Shenandoah 
avenue  and  Lawrence  street,  in  the  city  of 
St  Louis.   Plaintiff  chaises  that  her  death 
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was  caused  by  the  negligence  of  def^dant's 
motorman  In  charge  of  the  street  car  as  fol- 
lows: (1)  "In  ninnlng  said  car  at  said  time 
and  place  at  a  hl^  and  dangerous  rate  of 
speed,  to  wit.  at  a  siwed  of  more  than  IS 
miles  per  hour;"  (2)  "In  rannlng  said  car  at 
said  time  and  place  at  a  greater  rate  of 
speed  than  16  miles  per  honr,"  contrary  to  or- 
ordinance,  pleading  such  ordinance.  There 
were  two  other  specifications  of  negligence, 
but  they  need  not  be  noticed  as  they  were 
not  submitted  to  the  jury.  The  defendant 
offered  no  eridoice.  The  evident^  on  be- 
half of  the  plalntlfC  discloses  that  Shenan- 
doah arenne  and  Lawrence  street  are  opw 
public  streets  In  the  dty  of  St  Lonls;  the 
former  running  east  and  west  and  the  lat- 
ter north  and  south.  Defendant  operated 
a  double-track  street  railroad  line  on  Shen- 
andoah avenue,  crossing  Lawrence  street  at 
right  angles.  Lawrence  street  leads  to  and 
ffom  a  large  pntdlc  park,  Is  much  traTeled, 
especially  on  Sunday  afternoons,  by  people 
vlsltliig  the  p&tk.  On  a  Sunday  afternoon, 
July  11,  ISOB.  Miss  Nlehaus  was  riding 
aoutb  along  Lawrence  street  In  an  ordinary 
nmabout,  pulled  by  a  small  borse,  drirai 
by  her  adult  married  sister,  Mrs.  Rnw& 
She  held  a  baby  In  her  lap.  The  runabout 
wiUi  Its  occupants  approached  Shenandoah 
aroiu^  the  horse  going  at  a  moderate  trot 
For  a  consldentble  distance,  some  three 
blodEB,  Sh^andoah  avenue  Inclined  sharply 
downward  toward  and  past  the  point  where 
it  crossed  Lawrence  street  Westrbonnd  cam 
came  down  this  Incline.  The  driver  In  the 
runabout,  Mrs.  Bnw^  conld  not  look  east- 
wardly  along  and  up  this  Incline  until  she 
had  reached  about  the  front  building  line  of 
a  TOW  of  houses  which  fronted  south  on  Shm- 
andoah  avenue.  Then  ahe  looked,  and  could 
see  eastwardly  past  a  hedge  to  a  point  In 
the  westbound  track  160  feet  east  of  the 
CBsxbex  line  of  Lawroice  street  along  which 
the  runabout  was  traveling.  She  saw  noth- 
ing to  Indicate  the  ai^roach  of  a  car,  and 
drove  on,  remembering  nothing  man.  Aa 
the  horse  and  runabout  with  its  occupants 
approached  the  tra<dc,  a  car  belonging  to  the 
dtfendant  came  down  tiie  Incline  on  the 
westbound  track  at  a  '*terrible"  speed,  which 
in  the  opinion  of  one  wltneM  was  at  the  rate 
of  26  miles  par  hour.  When  this  witness  first 
noticed  the  car  and  its  speed,  it  was  at  the 
third  or  fourth  house  east  of  the  comer 
house,  a  point  which  we  calculate  from 
measurwnents  <m  a  plat  introduced  In  evi- 
dence la  from  105  to  ISO  feet  from  the  point 
of  collision.  From  that  point  Qie  ear,  ac- 
cording to  this  witness,  ran  to  the  point  of 
collision  without  any  perceptible  slackening 
of  speed.  A  man  who  sat  on  the  sand  box  by 
the  motorman  testlfled  that  the  car  was 
"coa8ting"--that  Is,  running  down  the  hin 
without  brake  or  power^ that  he  first  noticed 
the  runabout  when  the  car  was  about  7S  feet, 
from  the  crossing,  and  at  that  time  the  bead 


of  the  horse  was  about  10  feet  from  the 
tracli.  The  car  ran  about  126  feet  beyond 
the  point  of  collision  before  stopping.  It  had. 
struck  the  horse  and  runabout  about  mid- 
way ;  that  Is,  so  as  to  strike  about  the  hind 
part  of  the  horse  and  the  front  part  of  the 
nmabout  and  had  passed  through,  separat- 
ing the  horse  from  the  runabout  When  the 
car  stopped,  the  horse  was  lying  dead  on  the 
south  side  of  the  car  and  10  or  16  feet  back 
of  it  The  runabout  was  on  the  north  side 
and  near  the  front  of  the  car,  with  one  of  its 
wheels  broken  ofiC.  The  baby  was  caught 
and  held  on  the  ftont  window  of  the  car. 
Miss  Nlehaus  was  lyli^  under  the  air  tank 
on  the  north  side  of  the  car  suffering  from 
Injuries  l^m  which  she  died.  Mrs.  Ruw« 
was  also  found  on  the  ground  badly  Injured. 
It  was  shown  that  Miss  Nlehaus  was  an 
adult  peratm,  and  bad  neither  husband  nor 
child,  natural  bom  or  Adopted.  No  evld^ice 
was  offered  tending  to  show  her  earning  ca- 
pacity or  expectancy  of  life.  As  some  point 
Is  made  on  the  testimony  of  two  at  the  wit- 
nesses who  testlfled  aa  to  tbe  speed  of  the 
car,  we  wlU  mention  such  testimony  mrae 
parttoularly.  A.  W.  Oohausen  testified  tbat 
he  was  17  years  of  age  and  had  lived  in  the 
dty  of  St  Louis  and  been  riding  In  street 
cars  all  bis  life;  bad  ridden  In  tbe  Shen- 
andoah avenue  cars  up  and  down  Shenan- 
doah avenue.  He  observed  the  speed  of  this 
car  from  the  sidewalk.  Ga  direct  examina- 
tion be  was  permitted  to  state  over  tbe  ohjee- 
tlon  of  tbe  defendant.  In  substance,  Utat  the 
car  was  running  faster  than  cars  ordbiarlly 
ran  down  this  particular  Incline  past  Iaw- 
renoe  street  On  cross-examination  be  stntod 
tbat  cars  ordinarily  travded  fast  down  that 
UU  on  Shenandoah  avenue,  and  that  tbis  car 
traveled  faster  than  they  ordinarily  did.  Tba 
direct  examination  of  Oeorge  Kletsker,  the 
man  on  the  sand  box,  proceeded  In  part  ma 
follows:  He  first  stated:  Tbat  for  two 
months  be  had  been  a  guide  tor  the  Anto 
Sight  Seeing  Company,  and  tbat  the  automo- 
Ules  he  bad  rlddoi  on  in  studi  employment 
usually  went  at  tbe  rate  of  IS  to  20  miles  an 
hour.  That  be  had  lived  in  St  Lonls  all  his 
life,  and  bad  noticed  1^  qteed  of  street 
cars  and  bad  ridden  on  them  as  well  as 
railroad  trains.  "Q.  Do  you  know  enough 
about  the  speed  from  riding  on  automobiles 
and  street  cars  to  give  us  some  idea  about 
bow  test  that  car  was  going?  A.  Well,  I 
would  say  It  was  going  ftuter  than  tiiey  gea- 
erally  run.  Mr.  Francis:  I  move  tbat  be 
Btri<ften  out  Tbe  Oourt:  That  Is  not  re- 
sponsive. That  will  be  atrUikai  out  tbr  tbe 
present  By  Mr.  Johnson:  Oompare  It  with 
your  automobile  when  yon  were  going  IS  to 
20  miles  an  hour,  bow  was  tbis  car  going? 
A.  It  was  going  much  foster.  (Defendant's 
counsel  moves  to  strike  out  tbe  answer  as 
being  a  oonduaion;  ohJeeU<m  ovmaled ;  de- 
foidant  at  the  time  duly  efiiepts.)"  Tbe 
plaintlfl  also  introduced  tbe  speed  ordlnanoe 


Digitized  by 


r 


Uo)  KIXHAUS  T.  UNITED 

of  the  dtj  of  St  Louis  whlcb  was  pleaded. 
It  prohibited  can  being  run  at  the  polot 
where  this  collision  occurred  at  a  speed 
peater  than  at  the  rate  of  15  mllee  per 
tioor. 

At  the  Instance  of  the  plaintiff  the  conrt 
gare  three  instiractlons.  The  first  instruc- 
tion hypothesiEed  the  facts  necessary  to  be 
round  in  order  to  plaintiff's  recovery  ander 
the  first  charge  of  negU^nce,  viz.,  that  the 
"said  collision  and  injuries  to  the  said  An- 
nette E.  Niehaus  which  caused  her  death 
were  directly  caused  by  the  negligence  of 
defendant's  motorman  in  charge  of  said  car 
Is  running  said  car  at  said  time  and  place 
Bt  a  high  and  dangerous  rate  of  speed,  to  wit, 
It  a  speed  of  more  4han  15  mHes  per  hoar." 
By  this  instruction  the  trial  conrt  did  not 
require  the  jury  to  find  that  the  car  was 
being  run  at  a  rate  of  speed  in  excess  of  16 
miles  an  hour,  but  permitted  them  to  find 
for  the  plaintiff  if  they  believed  It  was  be- 
ing negligently  ran  at  what  was  a  dangerous 
rikte  of  speed  under  the  facts  and  clrcnm- 
stances.  The  second  instruction  dealt  with 
the  charge  that  the  car  was  being  run  at  a 
greater  rate  of  speed  than  was  allowed  un- 
der the  city  ordinance,  viz.,  16  mUes  per 
bonr.  The  third  instruction  gave  the  osnal 
definitions  of  "ordinary  care"  and  "negli- 
gence." 

The  court  gave  eight  instructions  at  the 
Instance  of  the  defendant  It  is  unneces- 
sary to  set  them  forth.  Of  its  own  motion 
the  court  gave  instruction  No.  12,  as  follows : 
The  court  further  Instructs  the  jury  that 
if  under  the  other  instructions,  you  find  for 
the  plaintiff,  yon  will  return  a  verdict  in  his 
favor  in  sncb  stun,  not  less  than  |2,000,  and 
not  exceeding  flO,000,  as  In  your  dlsoretlon 
should  be  awarded  to  him  and  inflicted  upon 
the  def^dant  as  a  penalty  for  the  unlawful 
act  complained  of,  taking  Into  consideration 
an  of  the  t&ctB  and  drcumstances  In  evi- 
dence before  you.  •  •  •  If,  on  the  other 
hand,  you  decide  under  the  evidence  and  the 
law  as  declared  in  the  other  Instructions 
given  yon  to  find  for  the  defendant,  your 
verdict  need  merely  state  that  yon  find  In 
bvor  at  the  defendant" 

Boyle  ft  Priest  and  1.  B.  Frauds,  of  St 
Louis,  for  appellant  Johnson,  Houts,  Har- 
latt  ft  Hawes,  of  St  Louis,  for  respondent 

OAUIiPI]&X.D,  J.  <after  stating  the  fketa 
as  Kbonj).  [1]  1.  The  defendant  flrst  con- 
tends that  tbe  court  erred  in  refoslng  to  di- 
rect a  Terdlct  for  the  defendant  because 
"Qiere  was  do  showing  that  the  collision 
would  not  have  occurred  had  the  car  been 
runolng  at  IS  miles  per  boor,  and  ther^ore 
DO  causal  connection  was  established  be- 
tween the  alleged  operation  of  the  car  at  a 
negl^ait  rate  of  speed  and  the  Injury  to 
decedent**  We  do  not  agree  with  defend- 
ants premise,  and  therefore  cannot  accept 
the  oondnelon  based  thereon.    It  appears 
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from  the  evidence  that  the  vehide  in  which 
the  plaintiff  was  riding  was  an  ordinary 
runabout  pulled  by  a  small  horse.  The 
horse  approached  the  track  and  was  crossing 
over  It  at  an  ordinary  trot,  when  tlie  car 
bore  down  upon  It,  running  25  miles  on  hour. 
The  car  apparently  strudc  at  a  point  near 
the  rear  of  the  horse  and  the  front  of  the 
body  of  the  runabout  It  had-  maintained 
this  high  rate  of  speed  for  at  least  106  feet 
It  would  have  taken  it  two  seconds  longer  to 
run  that  105  feet  and  reach  the  point  of  col- 
lision if  It  had  been  going  only  15  miles  an 
hour.  The  jury  may  well  have  found  that 
during  that  extra  two  seconds  the  horse  and 
runabout,  going  at  an  ordinary  trot  say  six 
miles  an  hour,  could  have  passed  off  the 
track  and  escaped.  Under  these  circum- 
stances, the  question  of  causal  connection 
was  proper^  submitted  to  the  Jury.  See 
Stotler  V.  RaUroad,  200  Mo.  107,  98  S.  W. 
600;  Powers  v.  Transit  Ca,  202  Mo.  267, 
100  S.  W.  656;  Schmidt  t.  Transit  Co.,  140 
Mo.  App.  182,  120  S.  W.  96;  Connor  v.  Wa- 
bash Railroad,  140  Mo.  App.  675,  129  S.  W. 
777;  Strauchon  v.  Met  Street  Ry.  Co.,  232 
Mo.  587,  696,  185  S.  W.  14. 

[2,  S]  2.  There  was  no  error  In  the  admission 
of  the  testimony  of  witness  Oohausen  "that 
the  car  was  going  faster  than  the  ordinary." 
His  other  testimony  disclosed  that  he  meant 
that  the  car  was  going  faster  than  they  or- 
dinarily traveled  down  the  hill  on  Shenan- 
doah avenue  to  the  point  where  tJa  collision 
occurred.  On  cross-examination  he  testified, 
in  effect,  that  the  can  nsnelly  traveled  fast 
down  that  bin.  bnt  that  *Viia  car  tnvtied 
faster  than  they  ordinarily  do.**  The  rule 
Is  wdl  settled  in  this  state  "that  the  rate  of 
speed  of  moving  cars  may  be  shown  by  the 
oi^ion  of  a  witness  who  saw  the  cars  In 
motion,"  and  that  "one  who  sees  a  moving 
train  and  possesses  a  knowle^  of  time  and 
distance  is  competent  to  express  an  opinion 
as  to  the  rate  of  speed  at  whhAi  the  train 
Is  moving."  Walsh  t.  Railroad,  102  Mo. 
682.  B86^  14  S.  W.  878,  IS  S.  W.  757.  TtaH 
evidence  then  was  not  Incompetoit  for  the 
purpose  of  provli^  the  speed  of  the  car. 
Was  It  relevant?  We  think  it  was.  One  of 
the  aUegattona  of  negligence  was  that  the 
car  was  run  "at  said  time  and  place  at  a 
high  and  dangerous  rate  ef  speed" ;  another 
that  the  speed  ot  the  car  was  in  excess  ot 
the  maximum  rate  preaerlbed  by  ordinanca 
One  of  the  witnenea  teatified  that  the  ear 
was  monlng  at  Uie  rate  of  25  miles  an  hour. 
The  evidence  that  the  car  was  nmning  fast- 
er tban  cars  nsnally  ran  at  Uiat  place  had 
a  tendency  to  prove  'that  the  speed  was  neg- 
ligent for  the  fact  that  the  speed  was  dif- 
ferent than  ordinary,  different  la  sndi  a 
way  as  to  be  more  dangerous  to  tniTtfera  mi 
the  hlgbway,  was  a  drcnmstance  proper  to 
be  takoi  into  consideration  by  the  Jury  In 
determining  whether  tiie  speed  was  negli- 
gent Moreover,  tbla  teettmin^  that,  though 
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cars  Turaally  ran  test  down  this  Incline,  tbl* 
car  was  rannlng  stUI  faster,  had  a  tendency 
to  corroborate  the  testimony  of  the  witness 
who  testified  with  exactness  to  a  high  rate 
of  speed.  Just  as  testimony  that  It  was  going 
very  slow  would  have  had  a  tendency  to 
refute  It  The  tendency  might  be  slight,  but 
It  exists  nevertheless.  In  Kansas  City,  etc., 
Ry.  Co.  V.  Crocker,  95  Ala.  412,  11  South. 
262,  a  witness  was  asked  about  how  fast 
the  car  was  going  "compared  to  a  man  run- 
ning," and  the  witness  answered,  "Well,  sir; 
It  was  running  faster  than  a  man  could  run." 
In  holding  this  question  and  answer  to  he 
proper  the  Supreme  Court  of  Alabama  made 
the  following  observations  which  we  deem 
pertinent  here:  "That  the  witness  Is  unable 
to  state  that  the  object  in  question  was  mov- 
ing at  the  rate  of  a  certain  number  of  miles 
In  an  hour  would  not  necessarily  render  his 
opinion  useless  as  an  aid  to  the  jury.  As- 
sistance In  coming  to  a  conclusion  on  such  a 
question  may  be  derived  from  a  statement 
that  the  object  was  going  slowly,  or  at  a 
snail's  pace,  or  no  faster  than  a  man  walks, 
or  faster  than  a  man  could  mn.  The  opin- 
ions are  admitted  to  enable  the  Jury  to  real- 
ize, as  far  as  possible,  the  impression  as  to 
speed  made  hy  the  moving  object  upon  the 
mind  of  one  who  saw  It  It  would  be  more 
satisfactory  If  the  admissibility  of  such  opin- 
ions could  he  made  to  depend  upon  their 
conformity  to  some  definite  standard  of 
clearness  or  accuracy  In  their  formation  and 
expression.  It  is  not  practicable,  however, 
to  fix  any  such  standard.  The  vagueness  of 
the  opinion  would  only  go  to  the  weight  of 
the  testimony,  and  not  to  its  admissibility." 
To  the  same  effect  is  I.  0.  B.  R.  Co.  v.  Ash- 
Ihie,  171  111.  313,  49  N.  E.  521,  where  it  was 
held  proper  to  permit  a  witness  to  testify 
that  the  train  was  running  "fast."  See, 
also,  Guggenheim  v.  L.  S.  &  M.  S.  By.  Co., 
66  Mich.  160,  155,  83  N.  W.  161.  So  we  are 
of  the  opinion  here  that,  while  the  testi- 
mony complained  of  was  perhaps  of  Uttle 
weight,  still  it  was  competent  and  relevant, 
and  Its  weight  was  a  matter  for  the  triers 
of  the  facts,  to  be  considered  by  them  In 
connection  with  the  other  testimony  as  to 
speed.  What  we  have  said  and  quoted  ap- 
plies with  at  least  equal  force  to  the  testi- 
mony of  witness  Kletzker  that  the  car  was 
going  much  faster  than  an  automobile  going 
15  to  20  miles  an  hour. 

[4]  3.  I>efendant  contends  that  the  first  in- 
struction given  at  the  instance  of  the  plain- 
tiff was  erroneous,  in  that  it  broadened  the 
Issues  made  by  the  pleadings.  In  tbis  re- 
spect defendant  assumes  that  even  under  the 
first  chaise  of  n^ltgence  the  plaintiff  must 
prove  that  the  car  was  running  more  than  15 
miles  an  hour.  This  assumption  and  the 
conclusion  based  thereon  la  erroneous.  The 
first  charge  is  that  the  motorman  was  "run- 
ning sold  car  at  said  time  and  place  at  a 
high  and  daogerouB  rate  of  speed,  to  wit, 


at  a  speed  of  more  than  miles  per  hoar." 
It  is  clear  from  a  reading  of  the  entire  pe- 
tition that  this  was  a  charge  of  common-law 
negligence,  the  gravamen  of  which  was  that 
the  car  was  being  run  at  too  great  a  rate  of 
speed  under  the  circumstances,  not  that  It 
was  being  run  at  a  rate  of  speed  in  excess  of 
15  miles  an  hour.  It  was  sufficient  to  prove 
such  gravamen  and  unnecessary  to  prove 
that  the  car  was  running  more  than  15  miles 
an  hour.  By  this  Instruction  or  the  part 
complained  of  the  trial  court  so  informed 
the  Jury.  In  doing  so  It  did  not  broaden  the 
Issues  or  commit  any  error. 
'  [6,  6]  4.  Defendant  contends  that  'Instruc- 
tion No.  12,  defining  the  measure  of  damages. 
Is  erroneous":  (a)  "Because  it  permitted  an 
award  of  compensatory  damages;"  (b)  "lie- 
cause  It  permitted  an  award  of  compensa- 
tory damages  without  any  foundation  hav- 
ing been  laid  by  the  evidence;"  (c)  "because 
it  assumes  that  defendant's  alleged  negligent 
acts  were  unlawful,  and  because  It  singles 
out  and  comments  on  such  allied  negligence 
by  characterizing  it  as  unlawful." 

The  first  two  points  made  against  the  in- 
struction are  without  merit,  as  the  instruc- 
tion clearly  contemplates  the  infliction  of  a 
penalty  as  distinguished  from  award  of  com- 
pensatory damages.  We  may  say,  however, 
though  it  is  not  germane  to  any  point  in- 
volved, that,  if  there  had  been  anything  in 
the  case  to  Justify  It,  then,  under  the  last 
decision  of  our  Supreme  Court  in  Boyd  v. 
Mo.  Pac.  Ry.  Co.,  236  Mo,  64,  139  S.  W.  561, 
the  question  of  pecuniary  loss  might  prop- 
erly have  been  submitted  to  the  Jury  to 
be  considered  by  them  in  determining  the 
amount  of  their  verdict  along  with  the  facts 
bearing  on  the  penal  phase  of  the  case.  But 
It  was  not  necessary,  under  that  decision, 
that  such  pecuniary  loss  be  shown  In  order 
that  plaintiff  might  be  permitted  to  recover 
at  all.  In  the  absence  of  pecuniary  loss,  the 
plaintiff  would  have  a  right  to  recover  on 
the  penal  phase  of  the  case  alone,  as  was 
done  here.  As  to  the  third  point  made 
against  this  instruction,  we  see  no  error  in 
the  use  of  the  word  "unlawful"  as  It  occurs 
therein,  though  it  might  have  been  better 
to  omit  it  The  Instruction  does  not  assume 
that  defendant  ^as  guilty  of  a  negligent  act 
which  caused  the  death  of  Miss  Nlehaus. 
It  merely  describes  such  act  as  *'u;i1awfur' 
If  committed  under  the  circumstances  hy- 
pothesized In  other  Instructions.  This  was 
not  incorrect  for  the  act  was  undoubtedly 
"unlawful"  if  committed  under  those  drcum- 
Btances.  It  was  unlawful  whatever  the  de- 
gree of  culpability  Involved,  and  to  so  desig- 
nate it  did  not  express  or  suggest  any  de- 
gree of  culpability  or  Indicate  any  bias  or 
opinion  on  the  part  of  the  Judge  In  that  re- 
spect The  court  described  it,  not  by  way  of 
epithet  or  denunciation  or  showing  of  bias 
or  opinion,  hut  solely  in  order  to  make  clear 
that  tiie  Jury  were  to  Inflict  a  penalty  In- 
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stead  of  awarding  damages.    It  could  not 
properly  have  been  nnd«rstood  oUierwise,  or 
hire  had  any  prejudicial  effect  on  the  amoont 
of  tbe  verdict 
Tbe  judgment  is  affixmed. 

REYNOLDS,  P.J^ud  NOBTONI,J.,  con- 
cur. 


SCHAFEB  T.  BOBBBTS. 

(St  I«tdi  Court  of  Appeala.  IflMonri.  Jnne 
4.  1912.  Behearing  Denied  June  IS,  1S12.) 

1.  Appeax  and  Bbbob  ({  370*)— Pboceedinob 

FOB  TaAHSFEB  OV  OaUSB— PATMCKT  OF  FXES. 

The  failore  of  an  appellBnt  to  pay  Uie 
docket  fee  to  the  cleik  of  the  trial  court  ia 
Dot  jariadictional,  and  does  not  invalidate  an 
appeal  otherwise  properly  allowed. 

[Sd.  Note.— For  other  caeea,  see  Appeal  and 
Error,  Cent  Dig.  {  1999;  Dec.  Dig.  i570.*l 

2.  ExcEpnoHB,  Bill  or  (|  89*)— Tm  fob 

Filing. 

Where  the  transcript  of  a  Jodgment  and 
order  allowing  an  appeal  mt  filed  February 
17,  IdlJU  the  bill  of  exceptions  was  signed  and 
filed  April  2,  1912,  the  abstract  was  served 
April  8th  and  filed  April  9th,  and  tbe  appeal 
was  on  the  docket  for  hearing  May  0th,  the  bill 
of  exceptions  was  filed  in  time,  under  Act 
Uarch  13,  19U  (Acts  1911,  p.  139),  aobatitut- 
iug  in  lien  of  Bev.  St  1909,  f  2029,  a  new  sec- 
tion providing  that  the  bOl  of  exceptiona  may 
be  filed  at  any  time  before  the  appellant  shaU 
be  required  by  the  rules  of  the  appellate 
court  to  serve  bis  abstract,  and  rale  lo  of  the 
St  Lonis  Court  of  Appeals  (121  S.  W.  vi), 
providing  that  where  the  appellant  baa  filed  a 
copy  of  the  Jodgment  In  ueu  of  a  complete 
traascript,  the  copy  of  his  abstract  shall  be 
served  on  the  respondent  at  least  30  days  be- 
fore the  cause  Is  set  for  hearing. 

[Ed.  Note. — For  otber  cases,  see  Exceptions, 
Bm  of,  Gent  Dig.  |S  54r-Q6;  Dec  Dig.  S  »9.*] 

8.  I«AITDLOBD  AND  TENANT  (|  229*)— BENT^ 

AcTzom — Attaohkent. 

Bev.  St  1909,  {  7896,  antboriiing  an  at- 
tachment against  a  tenant  for  rent  if  he  is 
intending  to  remove,  is  removing,  or  has  remov- 
ed property  from  the  leased  or  rented  prem- 
ises, is  applicable  to  a  tenant  who  ia  earryitw 
on  busineas  aa  a  merchant  and  aelling  Us  atock 
from  day  to  day. 

[Ed.  Note,— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig,  SS  948-974;  Dec.  Dig. 
I  229.*] 

4.  Appeal  and  Gbbob  (S  122*)— Be  view— In- 

nBLOCOTOBT  PbOCEEDINOS. 

Ber.  St  1909,  |  2335,  provides  for  two 
Jodgmeuta  in  attachment  solta.  one  on  tbe  la- 
saes  raised  by  defendant's  plea  In  abatement, 
and  one  on  tbe  merits  4f  the  case,  and  that  on 
the  trial  on  the  merits  either  party  may  appeal, 
the  plaintiff  from  tbe  finding  on  the  plea  of 
abatement  or  oo  the  merits,  as  he  may  elect, 
and  tbe  defendant,  "if  at  all,  on  the  whole 
case."  Held,  timt  this  does  not  mean  that  the 
defendant,  on  an  appeal  on  the  merits,  must 
bring  up  the  attachment  proceedings  for  re- 
view, but  merely  tbat  he  may  do  so,  and,  if  be 
does  not,  the  matters  involved  In  the  trial  on 
the  merits  can  be  reviewed. 

[Ed.  Note. — For  otber  cases,  see  Appeal  and 
EjTo^  Gent  Dig.  U  60,  866-874;  Dec.  Dig.  1 


6.  COBTS  (I  84*  )  — PBX VAIUlf 9  OB  SrCCESOTUL 

Pabtt— WHO  IB. 

Plaintiff  brought  an  action  and  sued  out  a 
writ  of  atUchment  under  Bev.  St  1909,  {  7896, 
for  rent  becomios  di^e  thereafter.  On  a  plea 
of  abatement,  judgment  was  rendered  sustain- 
ing the  attachment  whereupon  defendant  plead- 
ed full  payment  of  the  rent  as  it  became  doe 
after  the  commencement  of  tbe  action,  on 
which  plea  judgment  was  rendered  for  de- 
fendant. Beld  that  under  Bev.  St.  1909,  I 
2263,  providing  that,  except  when  different 
provision  ia  made  by  law,  tbe  prevailing  party 
shall  recover  costs,  the  costs  accruing  both 
before  and  after  the  determination  of  the  issue 
raised  by  the  plea  in  alntemcat  should  he  tax- 
ed against  plamtiff. 

[Ed.  Note.— For  other  cases,  see  Goats,  Cent 
Dig,  i  98;  Dec  Dig.  |  84.*] 

Beynolds,  P.  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  E.  1i.  Dearlng,  Judge. 

Action  by  Fred  Schafer  against  P.  Roberta. 
From  the  judgment  and  an  order  denying  a 
new  trial,  defendant  appeals.  Beversed  and 
remanded,  with  directions. 

Henry  B.  Davis,  for  appellant  P.  S.  Ter- 
ry and  B.  A.  Fra^er,  for  respondoit 

REYNOLDS,  P.  J.  This  action  was  com- 
menced on  the  IStfa  of  January,  1909,  In  thft 
circuit  court  Plaintiff  also  sued  out  an  at- 
tachment under  the  provisions  of  section  4123, 
R.  S.  1899,  now  section  7896.  R.  S.  1909.  Fil- 
ing bond,  the  attachment  was  duly  Issued 
and  the  defendant's  property,  consisting  of 
merchandise  In  bis  store,  levied  upon  but  re- 
tained by  defendant  who  gave  a  forthcoming 
bond.  The  object  of  the  action  was  tbe  re- 
covery of  rent  payable  In  monthly  Install- 
ments of  $45  each,  the  first  Installment  fall- 
ing due  February  1,  1900,  tbe  second  March 
1,  1909.  the  third  AprU  1,  1909,  the  fourth 
May  1,  1900.  the  fifth  on  June  h  1909.  tbe 
sixth  and  final  installment  due  July  let,  the 
total  rent  which  would  fall  dne  np  to  July 
1st,  amomitliig  to  9270.  A  plea  in  abatement 
was  filed,  Issue  joined,  and  trial  had  tbermn 
on  July  19,  1909.  The  Issue  on  that  wm 
found  In  favor  of  plalntlflF,  judgment  sustain- 
ing tbe  attachment  and  awarding  costs  to 
plaintiff  following.  Thereafter  defendant  in- 
terposed his  answer  admitting  the  execution 
of  tbe  lease  and  pleading  fall  payment  and 
satisfaction  thereof. 

The  reply  admits  that  defendant  bad  paid 
the  total  $270.  but  avers  that  all  of  it  was 
paid  after  the  Instltation  of  the  suit,  and 
that  at  tbe  time  defendant  paid  the  $270, 
as  tbat  amount  fell  due  In  monthly  payments, 
defendant  knew  tbat  tills  action  was  pending 
and  tbat  fS6.20  costs  had  accmed,  as  shown 
by  the  fee  bill  attached  to  the  reply,  and 
tlut  defendant  had  neither  paid  nor  offered 
to  pay  any  of  tbe  costs  that  bad  accrued  tn 
the  cause,  wherefore  plaintiff  prayed  Judg- 
ment against  defendant  for  f36.20  and  all 
costs. 

Trial  was  before  tbe  court  and  a  Joiy  od 
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September  22, 1910.  At  the  conclnsion  of  the 
evidence  defendant  asked  the  coart  to  in- 
stract  the  Jaiy  that  under  the  pteadtngs 
and  erldence  the  Jury  'would  find  for  defend* 
ant  The  court  refused  this,  defendant  ex- 
cepting. The  court  of  Its  own  motion  sub- 
mitted an  Instruction  to  the  jury  to  deter- 
mine whether  the  several  amounts  mentioned 
In  the  iwtition  and  involved  in  this  action 
had  been  fully  paid  by  defendant  and  if  so 
when  paid.  The  Jury  returned  a  verdict  that 
the  rents  had  all  been  paid  as  they  fell  due. 
The  court  entered  up  Judgment  that  on  the 
issues  submitted  to  tile  Jury  it  appeared  that 
the  several  amounts  mentioned  in  the  petition 
and  sued  for  by  plaintiff  have  been  fully 
paid,  whereupon  the  court  ordered  and  ad- 
Judged  that  plaintiff  take  nothing  by  his  ac- 
tion and  that  defendant  go  thereof  without 
delay  (day)  In  so  far  as  the  several  amounts 
sued  for  in  the  petition  are  concerned.  The 
Judgment  further  recited  that  it  appearing 
to  the  court  from  the  verdict  of  the  July  on 
the  Issues  submitted  that  all  the  anms  men- 
tioned in  the  petition  and  Involved  In  the 
action'  bad  been  paid  by  defendant  to  plain- 
tiff  Bubeequently  to  the  institution  of  On 
suit,  the  court  found  tbat  defendant  was  li- 
able for  the  costs  accrned  In  the  caos^  none 
of  which  the  court  finds  bad  been.  paid.  It 
was  therefore  adjudged  that  plaintiff  have 
and  recover  of  defendant  "all  the  coets  ac- 
crued in  this  cause  and  that  he  have  execu- 
tion therefor."  The  Judgmoit  farther  pro- 
ceeds to  set  oat  that  it  Is  considered  and  ad- 
judged that  In  accordance  with  the  finding 
of  the  Jury  on  the  plea  in  abatement  In  tibe 
cause,  the  attachment  be  and  Is  sustained  and 
tbat  as  the  attached  property  remained  in 
possession  of  defendant  under  the  forthcom- 
ing bond  which  he  gave,  it  is  ordered  that 
that  property  be  delivered  to  the  sheriff  of 
the  county,  "to  the  end  that  tbe  same  or 
enough  thereof  be  sold  by  said  dierUF  for  the 
purpose  of  the  payment  of  tbe  costs  accrned 
in  this  suit  and  for  the  cause  of  which  Judg- 
ment was  rendered  against  def^dant"  De- 
foidant  in  due  time  filed  his  motion  for  a  new 
trial  of  the  cause  on  the  merits  and  to  set 
aside  the  Judgment.  That  being  overruled, 
exception  was  saved  and  the  cause  brought 
here  by  defendant  on  appeal. 

[1]  Learned  counsel  for  respondent  have 
attacked  in  proper  form  the  abstract  in  this 
cause,  claiming  that  tbe  appeal  should  be 
dismissed  for  failure  of  appellant  to  pay  the 
docket  fee  to  the  clerk  of  the  trial  court  and 
that  the  payment  of  that  is  Jurisdictional 
and  for  lack  of  it  having  been  made,  tbe  ap- 
peal should  be  dismissed. 

In  Reinauer  v.  Wabash  R.  Co.,  210  Mo. 
109,  108  S.  W.  Ml,  our  Supreme  Court  dis- 
tinctly ruled  that  the  foilure  to  pay  this  so- 
called  docket  fee  to  tbe  clerk  of  the  trial 
court,  is  not  jarlsdictlbnal  and  will  not  in- 
validate an  appeal  otherwise  legally  allowed, 
the  docket  fee  having  been  duly  paid  to  the 


clerk  of  the  Supreme  Court  In  this  case  tbe 
docket  fee  was  duly  paid  to  the  clerk  of  this 
court 

[2]  It  is  also  urged  as  a  reason  why  we 
should  not  open  up  any  more  than  tbe  record 
proper  in  tbe  cause,  that  no  bill  of  excep- 
tions has  been  filed  within  the  time  required 
by  law.  The  bill  of  exceptions  was  signed 
by  the  circuit  Judge  and  filed  in  open  court 
April  2nd,  1912.  Tbe  transcript  of  tbe  Judg- 
ment and  order  allowing  the  appeal  was  filed 
in  this  court  February  17,  1911.  Appellant's 
abstract  was  served  on  the  attorney  for  re- 
spondent AprU  8.  1912,  and  filed  In  this 
court  AprU  9,  1912.  The  cause  was  on  onr 
docket  for  hearing  May  9,  1912. 

Under  the  provisions  of  the  first  section  of 
the  Act  of  the  General  Assembly  approved 
March  13,  1911  (Acta  1911,  p.  139),  repealing 
section  2029,  R.  S.  1909,  and  «iactlng  a  new 
section  In  lien  thereof  it  Is  inrovided:  "In 
all  cases  now  and  hereafter  pending  on  ap- 
peal in  tbe  Supreme  Court  and  in  any  of  tbe 
Ooorts  of  Appeals,  tbe  bill  of  ezceptlona 
therein  may  be  allowed  by  the  trial  conrt, 
or  tbe  Judge  thereof  In  vacation,  and  filed 
In  such  court,  or  with  the  tieA  tbeieof  In 
Tacatton,  at  any  time  before  tbe  appelant 
shall  be  repaired  by  the  rules  of  sudi  appel- 
late courts  respectively  to  serve  bis  abstract 
of  tbe  record,  and  tor  tbe  piupose  of  deter- 
mlnli^  whel^  sucta  bill  of  exceptions  Aall 
have  been  fil^  witbln  such  lima  such  VD/jftil- 
late  court  shall  make  r^erenoe  to  Us  dodtet" 
By  Rule  16  of  oar  court  (112  S.  W.  vl)  In  all 
cases  where,  under  the  provisions  of  section 
2048,  B.  S.  190e^  the  appellant  Shan  have  filed 
in  this  court  a  copy  of  the  Judgment,  etc. 
In  lieu  of  *a  complete  transcript,  as  was  done 
in  this  case,  be  shall  make  and  delivw  to  tbe 
respondent  a  copy  of  bis  abstract  at  least 
thirty  days  before  the  cause  is  set  for  bear- 
ing. It  will  be  seen  by  tbe  above  statement, 
tbat  that  was  done  in  this  case,  tbe  abstract 
having  been  delivered  to  reegrandent's  counsel 
tbirty  days  before  tbe  ai^llant  was  requir- 
ed \}y  our  rules  to  serve  a  copy  of  tbe  ab- 
stract The  statute  and  the  rule  of  court 
have  been  compiled  with  and  the  bill  of  excep- 
tions is  properly  before  us. 

Counsel  for  respondeat  attack  tbe  appeal 
on  another  ground.  wUcb  we  will  notice 
later. 

[S]  Learned  counsel  for  appellant  In  oral 
argument  attack  tbe  proceeding  by  attach- 
ment claiming  that  what  la  now  section 
7898,  R.  S.  1900,  Is  not  applicable  to  the  case 
of  merchants  who  are  carrying  on  business 
and  selling  their  stock  from  day  to  day.  We 
might  dispose  of  this  by  saying  that  the  at- 
tachment la  not  before  us.  We  find  no  ex- 
ception In  section  7896  of  the  statutes;  it  Is 
general  In  its  applieatkm.  No  matter  in 
what  occupation  the  tenant  may  be  engaged, 
when  tbe  cause  for  attachment  prescribed  by 
tbe  statute  exists,  tbe  goods  and  chattels  of 
that  ttfumt  are  subject  to  the  provisions  of 
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tLis  section.  Buck  t.  Midland  Tobacco  Co., 
G2  Mo.  App.  175. 

It  appears  bj  examination  of  the  supple- 
mental abstract  filed  by  counsel  for  respond- 
ent, tliat  the  jury  returned  a  rerdlct  in  fa- 
Tor  of  plalntur  on  the  Issues  Joined  on  the 
plea  In  abatement  of  the  attachment  There- 
upon Judgment  was  rendered  for  plaintiff 
sustaining  the  attachment  and  awardlug  the 
costs  of  attachment  to  plaintiff.  There  was 
DO  motion  for  a  new  trial  filed  as  to  the  pro- 
ceedings under  the  plea  in  abatement  of  the 
attachment  and  no  appeal  as  to  the  judgment 
on  that  In  favor  of  plaintiff  by  d'efendant. 
Following  this  judgment  on  the  attachment, 
defendant  answered,  plaintiff  replied,  and  the 
cause  went  to  trial  on  the  merits.  On  that 
issue  defendant  prevailed.  Whereupon  the 
court,  as  we  have  seen,  taxed  bU  the  costs 
of  the  cause  against  defendant. 

[4]  Section  2335  of  the  revision  of  1900, 
provides  tliat  npon  the  issue  raised  by  the 
plea  In  almtement,  the  plaintiff  shall  be  held 
to  prove  the  existence  of  the  facts  alleged 
by  him  as  the  ground  of  the  attachment, 
"and  If  the  issue  be  found  for  him,  and  the 
court  denies  defendant  a  new  trial  of  said 
Issue,  Judgment  shall  be  rendered  against 
defendant,  sustaining  the  attacbiuent,  and 
for  the  costs  of  the  attachment  proceedings, 
and  tbe  defendant  may  file  his  bill  of  ex- 
ceptions as  npon  any  other  matter  In  the 
proceedings,  and  answering  to  tbe  merits 
shall  not  be  a  waiver  of  such  exceptions,  and 
the  cause  shall  proraed  to  trial  upon  the 
merits."  It  Is  farther  provided  In  tbe  same 
section,  that  "upon  the  trial  of  the  case  upon 
the  merits,  ^tber  party  may  appeal — tbe 
plaintiff  from  tbe  finding  on  the  plea  In 
abatement,  or  on  the  merits,  as  he  may  elect, 
or  both;  the  deteaHant,  if  at  all,  on  the 
irtwle  case."  Here  no  motion  for  a  new  trial 
oa  the  plea  In  abat^ent  was  filed  by  de- 
fendut,  of  course  none  acted  npon  by  the 
court,  nor  has  the  defendant  filed  any  bill  of 
exceptloiis  covering  the  proceedings  upon  the 
plea  In  abatanoit  His  motion  for  a  new 
trial,  his  bill  of  exceptions  cover  only  the 
proceedings  at  the  trial  on  the  merits.  Thia 
being  the  situation,  we  are  met  with  a  quea- 
tloii  of  flmt  Impression  as  to  the  appllaitlon 
of  Oie  statute  to  these  facts.  As  has  been 
noted,  the  statute  seems  to  provide  for  two 
Judgments:  one  on  the  plea  In  abatement, 
one  on  the  Judgmmt  But  It  gives  a  right  of 
appeal  only  after  there  has  been  Judgments 
both  (Ht  the  plea  in  abatement  and  on  the 
meritB.  When  providing  for  an  appeal  on 
tbe  part  of  plaintiff,  he  is  allowed  to  appeal 
eUher  titm  tbe  finding  on  the  plea  in  abate- 
ment; or  on  tbe  merits,  or  on  bot^  Whereas 
the  defendant,  upon  trial  of  tbe  case  upon 
the  merits,  may  appeal,  "If  at  all,  on  the 
whole  case." 

It  Is  rather  difficult  to  determine  just  what 
tbis  latter  clause  means.  Does  It  metin  that 
If  defendant  appeals,  he  must  appeal  from 


the  action  on  the  plea  In  abatement  as  well 
as  on  the  merits,  and  that  unless  he  appeals 
as  to  both,  he  has  no  right  of  appeal  at  all? 

Counsel  for  respondent  Contends  for  this, 
and  assign  the  failure  of  defendant  to  ap- 
peal "on  tbe  whole  case,"  that  Is,  on  both 
the  judgment  sustaining  the  attachment  and 
that  on  the  merits,  as  fatal  to  this  appeal. 
We  hardly  think  that  Is  within  the  meaning 
of  tbe  statute.  Tbe  defendant  may  prevail 
in  the  attachment  and  lose  on  the  merits.  Is 
he  to  be  debarred  from  any  appeal  unless  he 
also  brln^  up  the  proceedings  under  the  at- 
tachment? We  think  not  We  think  that 
the  statute,  as  to  tUs  Is  permissive — mean- 
ing that  if  defendant  appeals  at  all,  he  may 
appeal  on  the  whole  case;  not  meaning  that 
he  must  do  that  It  Is  clearly  provided  that 
neithv  party  can  appeal  at  all  until  Judg- 
ment goes  on  the  merits.  If  defendant  elects 
to  appeal  from  the  judgment  on  the  merits, 
and  does  not  elect  to  bring  up  the  proceed- 
ings under  the  attachment,  we  hold  that  he 
Is  within  his  right  and  can  open  vp  any  mat- 
ters  involved  In  the  trial  of  0ie  cause  on  its 
merits. 

Our  court  In  Boekhoff  v.  Gruner,  47  Uo. 
App.  22.  following  the  Supreme  Court  In 
State  to  Use  v.  Beldsmeler,  66  Mo.  226,  held 
that  "a  final  Judgment  fOr  defendant  on  the 
merits  In  any  attachment  suit  necessarily 
dissolves  the  attachment,  regardless  of  any 
Judgment  <m  the  plea  In  abatement**  These 
decisions  were  under  our  law  as  it  stood 
prior  to  the  Act  of  1801  (Acts  IS&l,  p.  4S), 
which  act  repealed  section  662,  B.  S.  188% 
and  enacted  what  Is  now  section  2836,  B.  S. 
1909,  In  lien  thereof.  We  do  not  think  that 
this  amendmoit  changed  tbe  law  under  which 
those  dedstons  ven  rendered  in  so  fkr  as 
affects  the  point  nndw  con^deration.  But 
neither  of  these  cases  touidi  the  question  of 

COStiL 

We  are  presented  here  with  a  dUbrant 
state  Of  facts  from  the  facts  In  those  cases. 
When  plaintiff  commenced  his  action  there 
was  a  debt  evidenced  by  the  covenants  of 
the  lease,  not  then  due,  it  is  true,  but  to 
taJl  due.  To  secure  payment  of  that  plain* 
tiff,  having  cause  to  believe  tbat  defendant 
was  about  to  raoove  bis  effects  from  the 
leased  premises,  commoced  bis  action  by 
attadmient,  as  authorised  by  statute,  and  im 
tbe  trial  of  tbe  issue  on  the  plea  in  abate- 
ment of  the  attachmmt  the  existence  of 
the  grounds  for  the  attachment  was  estab- 
lished by  the  verdict  of  tbe  Jury.  So  that  It 
was  not  a  causeless  attaebmwit,  nor  a  vexa- 
tious or  malicious  one.  as  seems  to  have 
been  the  &ct  in  those  cases.  Here  it  seems 
clear  that  but  for  the  attachment  plaintiff 
was  in  danger  of  losing  his  debt,  the  rental, 
as  it  was  to  Call  due. 

[5]  Between  the  institution  of  this  action 
and  the  filing  of  the  answer  to  tbe  merits, 
defendant  chose  to  pay  all  the  Installments 
of  rent  as  that  rent  became  due.  Tbe  Jury 
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found  that  at  the  time  of  tlie  trial  of  the 
cause  on  Its  merits  he  had  paid  all  the  rent 
The  Installments  aeein  to  hare  been  sent  to 
plaintiff  In  the  form  of  cheeks  as  eadi  month- 
17  Installment  of  r^it  fell  doe.  and  this  with- 
out an7  demand  from  plalnUff.  Plaintiff  ac- 
cepted each  payment  without  reservation, 
wltiumt  any  mention  of  or  nndustandli^  as 
to  the  payment  of  costs.  The  majority  of 
the  court  think  that  under  the  decision  of 
our  Supreme  Court  In  Thompson  t.  Union 
Enerator  Oo.,  77  Uo.  520,  plaintiff  Is  liable 
for  all  the  costs  as  well  those  accruing  be- 
fore as  after  the  determinatton  of  the  Issue 
on  the  plea  In  abatement  I  do  not  think 
that  the  case  at  bar  Is  such  an  one  as  is  pre- 
sented in  Audenreld  t.  Hull,  45  Mo.  App' 
202,  a  case  relied  on  by  counsel  for  respond* 
ent.  In  that  case  there  was  a  tender  but  no 
acceptance.  Here  plaintiff  accepted  the  pay- 
ments: there  he  refused,  and  I  think  as  to 
the  taxation  of  the  costs  which  had  accrued 
under  the  attachment,  a  different  question  is 
presented. 

Section  2263,  B.  S.  1908,  provides  that  in 
all  civil  actions  the  party  prevailing  shall 
recover  his  costs  against  the  other  party, 
"except  in  those  cases  In  which  a  different 
provision  Is  made  by  law."  The  right  to 
costs  is  statutory,  none  existing  at  common 
law.  City  of  St.  Louis  r.  Meintz,  107  Mo 
Oil,  18  S.  W.  30. 

If  this  section  2263  stood  alone  I  have 
no  doubt  that  the  learned  trial  court  was  in 
error  In  taxing  any  of  the  costs  against 
plaintiff.  But  we  have  another  section  of 
the  statute  that  I  think  must  be  taken  into 
consideration.  That  Is.  section  2275,  R.  S. 
1909,  which  reads:  "Upon  the  plaintiff  dis- 
missing his  suit,  or  defendant  dismissing  the 
same  for  want  of  prosecution,  tbe  defendant 
shall  recover  against  tbe  plaintiff  his  costs; 
and  in  all  other  cases  It  shall  be  In  the  dis- 
cretion of  tbe  court  to  award  costs  or  not 
except  in  those  cases  in  which  a  different 
provision  Is  made  by  law."  As  the  corre- 
sponding section  appeared  In  tbe  Revised 
Statutes  of  1845,  It  read:  "Upon  the  com- 
plainant dismissing  his  bill  In  equity,  or  de- 
fendant dismissing  the  same  for  want  of 
prosecution,  the  defendant  shall  recover 
against  the  complainant  bis  costs ;  and  In  all 
other  cases  in  equity,  it  shall  be  in  the  dis- 
cretion of  the  court  to  award  costs  or  not 
except  in  those  cases  tn  which  a  different 
provision  is  made  by  law."  B.  S.  1845,  sec 
18,  art.  1,  chap.  35,  p.  244. 

Our  Supreme  Court  construed  this  section 
In  connection  with  what  is  now  section  2263, 
in  Walton  v.  Walton,  19  Mo.  667.  That  was 
an  action  in  equity  decided  In  1854,  but  un- 
der sections  6  and  18  of  tbe  chapter  and  ar- 
ticle of  the  revision  of  1845  above  cited.  It 
appears  from  the  statement  of  facts  in  the 
case  that  after  the  cause  had  been  first  tried 
and  taken  on  appeal. to  the  Supreme  Court 
where  It  was  reversed  and  remanded,  the  de- 


fendant was  permitted  to  fDe  an  amended  an- 
swer, inserting  In  that  answer  an  additional 
Item  of  mon^  paid  since  the  former  judg- 
ment for  which  he  claimed  he  should  be 
credited  In  taking  the  account  It  was  by 
the  interposition  of  this  payment,  made  aft- 
er the  institution  of  the  action,  that  the  de- 
mand of  plaintiff  was  not  only  wiped  out  but 
d^endant  became  entitled  to  and  recovered 
a  judgment  against  the  plaintiff  for  a  amall 
amount  The  trial  court  taxed  the  crats 
against  the  plaintiff,  who  moved  to  set  this 
aside  and  tax  them'  against  the  defendant 
That  motion  being  overruled,  he  appealed  to 
the  supreme  Court  Judge  Ryland,  after 
quoting  the  two  sections  of  the  statutes  above 
referred  to,  says  Qoc.  clt  668)  that  although 
this  contention  of  the  complainant  may  be 
strictly  Just  .and  equitable,  "still  It  does  not 
take  away  the  discretionary  power  of  tbe 
court  below.  The  question  here  Is,  not  what 
this  court  would  have  done  In  the  premises, 
had  the  case  been  before  us,  as  a  court  of 
original  jurisdiction,  but  whether  the  court 
below  has  abused  Its  discretion.  We  are  not 
willing  to  say  that  there  has  been  an  abuse 
of  such  discretion  tn  giving  costs  for  the 
defendant  In  this  action."  The  judgment  of 
tbe  circuit  court  was  accordingly  affirmed. 

It  is  true  that  that  was  an  action  In  equity 
while  the  one  before  us  Is  an  action  at  law. 
That  decision  was  rendered  in  a  cause  occur- 
ring prior  to  the  adoption  of  our  code  by  the 
Act  approved  February  24,  1849.  That  code, 
as  is  of  course  well  known,  by  tbe  first  sec- 
tion abolished  the  distinction  between  actions 
at  law  and  suits  In  equity.  From  then  on 
we  have  had  In  this  state  but  one  form  of 
civil  action.  Following  this  abolition  of  the 
distinction  between  actions  at  law  and  suits 
in  equity  In  the  revision  of  1855,  while  what 
now  appears  as  section  2263  of  the  revision 
of  1909  appeared  word  for  word  as  it  had 
in  the  revision  of  1845.  there  known  as  sec- 
tion 6,  chapter  40,  article  1,  page  442,  what 
bad  been  section  18,  art.  1,  chap.  35,  of  the 
revision  of  1845  and  before  referred  to,  ap- 
pears in  the  exact  wording  of  what  is  now 
section  2275,  B.  S.  1909,  appearing  as  section 
18  of  article  1,  chapter  40  of  the  revision  of 
1855. 

WhUe  It  Is  true  that  it  has  always  been 
held  In  our  state  that  In  equitable  actions 
tbe  taxation  of  costs  or  their  apportionment 
between  the  parties  was  In  the  discretion  of 
the  court,  no  case  has  been  found  in  which 
a  construction  of  this  section  2275  has  been 
involved,  which  limits  that  section  to  suits 
in  equity.  To  do  that  would  involve  separa- 
tion of  actions  at  law  from  suits  in  equity, 
In  BO  far  as  this  is  concerned.  While  it  is 
also  true  that  our  courts  have  held  that  not- 
withstanding the  abolition  of  the  dlstinctioQ 
between  tbe  forms  of  action,  the  principles 
upon  which  the  two  classes  of  causes  are  to 
be  determined  are  still  preserved,  this  cannot 
and  does  not  reac^t  the  point  her*  liLTolved 
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and  certainlj  does  not  create  a  distinction 
wbicb  tte  amendment  to  old  section  18  haa 
dearly  abolished.  Certainly  we  find  no  case 
oremillng  Oie  decision  In  Walton  v.  Walton, 
raina.  It  was  referred  to  In  Ellison  t.  Ral- 
ston, 19  Mo.  App.  5S7,  loc.  dt  640,  but  with 
the  remark  that  It  was  a  case  which  arose 
under  the  old  chancery  practice  where  the 
statute  followed  the  rale  of  the  Bi^lsh  chan- 
ceiT  practice,  that  the  granting  or  refusal  of 
costs  was  In  the  discretion  of  the  judge  of 
the  trial  conrt  The  learned  who 
wrote  that  opinion,  howeTer,  overloolEed  the 
fact  that  section  18  of  the  rerlslon  of  1865, 
hetore  referred  to,  now  section  227S,  R.  S. 
1900,  waa  not  merely  a  change  of  section  18 
of  the  rerislon  of  184S,  before  referred  to, 
of  the  name  from  complainant  to  plalntlfit 
but  was  made  to  meet  the  new  code  which 
had  abolished  the  distinction  between  ae- 
dons  at  law  and  mita  In  equity.  Walton  t. 
Walton  l8  cdted  wproringly  by  Judge  Rom- 
baner  in  Redman  v.  Thomas,  an  action  at 
law,  39  Ma  As^  143.  loc.  dt  146,  in  sup- 
port of  the  proposition  that  this  court  can- 
not say  "under  the  facts  shown  by  the  rec- 
ord, that  the  court  abused  Its  discretion  In 
awarding  costs,  provided  it  had  any  dlsera* 
thm,  as  sodi  abuse  must  be  manifest  to  au- 
thorise  ns  to  Interfere."  It  is  cited  Kpgtoy- 
tagHs  by  Judge  Norton  In  re  Wilson,  OS  Mo. 
181,  loc.  dt  188,  8  S.  W.  SOD,  a  cause  orig* 
Inating  in  the  probate  court,  in  support  of 
the  proposition  "that  the  erroneous  exercise 
of  Judicial  discretion  is  properly  reviewable 
by  an  appellate  court**  dtlng  also  Garr  t. 
Uoas,  87  Mo.  447.  In  this  latter  case  (loc. 
dt  460),  Judge  Henry  says  that  tiie  Supreme 
Court  is  not  "disposed  to  Interfere  with  trial 
courts  in  the  exercise  of  the  discretion  with 
which  the  statute  has  invested  them,  exc^t 
vhere  there  has  hem  a  manifrat  abuse  of 
that  discretion.'' 

It  seems  very  illogical  to  bold  that  this 
section  applies  only  to  suits  in  equity,  when 
It  speciflcal^  refers  to  all  actions  and  when 
our  code  has  abolished  all  distinction  be- 
tween actions  at  law  and  suits  in  equity.  It 
the^ore  seems  clear  to  me  that  we  are 
controlled  In  this  case  by  the  decision  of  our 
Supreme  Court  in  Walton  t.  Walton  and 
fflnst  IM^  that  the  taxation  of  costs  in  Oils 
case,  ^thoo^  an  action  at  law,  was,  under 
section  227S,  within  the  discretion  of  the 
trial  court  Unless  we  are  prepared  to  say 
that  there  was  an  unwise  exercise  of  the 
discretion  lodged  in  him  or  an  abuse  of  that 
discretion,  I  think  we  are  bound  by  the  ac- 
tlini  of  that  learned  court  la  the  taxation  of 
costs  accrued  in  the  attachment  branch  of 
this  cause  against  the  defendant  As  before 
remarked,  the  facts  of  the  case,  as  estab- 
lished by  the  verdict  of  the  jury  on  the  plea 
in  abatement  established  beyond  Question 
the  CftCt  that  the  attadunent  was  properly 
brought  and  the  ptesumpthm  Is  that  but  fbr 
the  levy  of  the  attachment  and  the  seizure 
of  the  goods  of  the  defendant  plaintiff  would 


have  lost  his  debt  I  am  therefore  clearly 
of  the  opinion  that  under  the  circumstances 
and  facts  In  the  case.  It  was  within  the  dis- 
cretion of  the  learned  trial  court  to  tax  the 
costs  of  the  attachment  against  defendant 
So  far  as  the  judgment  seems  to  tax  the 
costs  of  the  whole  case  against  the  defend- 
ant I  do  not  think  that  the  discretion  of 
the  learned  trial  court  was  properly  exer- 
cised. All  the  costs  In  the  case  that  accrued 
subsequent  to  the  determination  of  the  plea 
in  abatement  as  evidenced  by  the  verdict  of 
the  jury  and  the  judgment  of  the  court  on 
that  issue,  should  be  taxed  against  the  plain- 
tiff, he  having  received  full  satlstectlon  of 
his  debt  pending  the  final  fflsposltlon  of  the 
case. 

I  do  not  think  the  decision  In  Murphy  v. 
Smith,  86  Mo.  333,  one  of  the  cases  relied  on 
by  my  learned  associates,  meets  the  facta 
here  before  us.  Nor  do  tlie  Acts  in  the  ease 
of  Thompson  v.  Union  Elevator  Co.,  supra, 
meet  the  facts  here  in  evidence.  In  this 
latter  case  there  was  a  stipulation  as  to  dis- 
missal and  that  stipulation  made  no  provi- 
sion as  to  costs.  All  that  is  there  decided 
is  that  the  parties  having  foiled  to  provide 
for  costs,  th^  are  to  be  taxed  in  the  tuual 
manner  as  on  dismissal  by  plaintiff. 

While  I  think  that  the  judgment  of  the 
circuit  court  must  be  reversed  for  the  rea- 
son above  stated,  and  the  cause  remanded,  I 
think  It  should  be  with  directions  to  the 
circuit  court  to  enter  up  jndgmoit  for  [ilaln- 
tiff  as  to  taxable  costs  connected  with  the 
attachment  to  and  Indudlng  the  determina- 
tion of  the  issue  under  the  plea  in  abatement, 
and  for  defen(bint  as  to  all  taxable  costs 
accruing  since  that  determination.  Section 
2263  provide  for  recovery  of  costs  by  the 
prevailing  party,  "except  in  those  cases  In 
which  a  dlfter^t  provision  Is  made  by  law." 
I  think  that  when  section  2276  provides  that 
upon  plaintiff  dismissing  his  suit  or  defend- 
ant dismissing  the  same  for  want  of  prose- 
cution, neither  of  which  here  occurred,  "a 
different  provision  Is  made  law,**  and 
that  that  different  protlslon  has  here  inter- 
vened. It  is  provided  by  this  same  section 
that  "bi  all  other  cases  it  shall  be  in  the 
discretion  of  the  court  to  award  costs  or 
not"  This  case,  as  I  think,  resents  a  slt- 
nation  outside  of  the  general  rule  and  Is  one 
of  the  "other  cases,"  not  within  the  first 
clause  of  either  section.  The  provision  in 
the  attachment  act  that  if  the  attadmient 
is  sustained,  plaintiff  shall  recover  his  costs. 
Is  a  positive  enactment :  Is  a  case  in  which 
"a  different  provision  la  made  by  law"  for 
the  recovery  of  costs.  Plaintiff  did  sustain 
his  attachment  and  was  awarded  his  costs. 
To  entlrdy  reverse  takes  them  from  him. 
Under  the  fitcts  in  this  case  I  think  It  was 
within  the  discretion  of  the  trial  court  to 
allow  him  those  costs  adjudged  him  in  the 
attachment  although  be  lost  the  case  on 
final  trial.  It  appearing  that  preceding  the 
final  trial  defendant  bad  paid  the  debt,  and 
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plaintiff  could  not  therefore  recover  on  that 
Judges  NOBTONI  and  CAULFIELD,  how- 
ever, do  not  concur  In  the  view  that  the 
costs  should  be  apportioned  between  plaintiff 
and  defendant  They  believe  that  under  the 
decisions  of  our  Supreme  Court  In  Thompson 
V.  Union  Elevator  Co.,  supra,  and  Murphy 
V.  Smith,  supra,  no  costs  whatever  can  be 
taxed  against  defendant  and  that  all  of  them 
must  be  taxed  against  plaintiff,  the  latter 
not  having  prevailed  and  not  being  entitled 
to  prevail  in  the  trial  upon  the  merits.  They 
are  of  the  opinion  that  the  judgment  should 
be  reversed  and  the  cause  remanded  with 
directions  to  the  circuit  court  to  tax  all  the 
costs  against  plaintiff.  Accordingly  It  Is  bo 
ordered. 


BAST  T.  MASON. 
(St.  LoDla  Oonrt  of  Appeals.   MissonrL  June 
4,  1912.) 

1.  Appeal  and  Brbob  (8  1001*)  —  Kiview— 

VKBDICT— CONCI-USIVENEBS. 

A  verdict  supported  by  Bubstantial  evi- 
dence is  concltisive  on  appeal. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  H  8922,  8928-3984;  Dec.  Dig. 
I  lOOi.*] 

2.  Deeds  (S  117*)— FKnoss— Afpusixkarcxb. 

A  fence  located  wtiolly  on  a  lot  is  ap- 
purtenant to  it. 

fEJd.  Note.— For  other  cases,  Bee  Deeds,  Gent. 
Dig.  SS  336-341;  Dec  Dig.  S  117.*] 

3.  Appeai.  and  Ebbob  (|  692*)— ExoEPnons— 
OBOTTNDfl  or  Review  —  Settinq  out  Evi- 
dence. 

Where  exception  to  the  exctnsion  of  evi- 
dence does  not  show  what  the  answers  of  the 
witnesses  would  have  been,  or  whether  their 
answers  would  have  thrown  any  light  upon  the 
points  In  ianie,  there  is  nothing  open  to  review. 

USA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  29a5-2909;  Dec  Dig.  S 
692.*] 

4.  Appeal  and  Ebbob  (f  1033*)— Pabtt  Bn- 

TZTLED  TO  CO)(PZ.An(— RRFUSAL  OF  INSIBUO- 
TIONS— ADUISSIOH  BT  iNBTBCCTIOlrS. 

In  an  action  for  damages  for  the  removal 
of  a  fence,  defendant  cannot  complain  of  the 
refusal  of  instruction  that  if  plaintiff,  before  he 
purchased  the  lot  from  defendant,  examined  it 
and  saw  the  location*  of  the  fence,  and  if,  in 
purchasing  the  grounds  from  defendant,  he  In- 
tended to  purchase  and  did  purchase  the  land  be- 
tween the  fence  and  the  other  line  of  his  lot, 
then  plaintiff  conld  not  recover,  rioce  the  in- 
struction admitted  that  when  plaintiff  purchas- 
ed the  lot,  be  Baw  that  the  fence  was  on  it. 

[Di  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4052-4062;  Dec  Dig.  8 
1033.*] 

5.  Fences  (|  27*)— Removal— Damaqbs—In- 

fiTBUCnONS. 

Id  an  action  for  damages  for  the  removal  of 
a  fence,  an  instruction  that  if  plaintiff,  before 
he  purdiased  the  lot  from  defendant,  saw  the 
fence  on  the  lot  noted  its  location,  and  if  plain- 
tiff intended  to  purchase  and  did  pnrdiase  tiie 
ground  between  the  fence  and  the  other  line  of 
his  lot,  then  plaintiff  could  not  recover,  was 
properly  refused,  since  It  did  not  call  attention 
to  an;  acta  which  might  have  indicated  such 
intention  on  the  part  of  the  plaintiff. 

[Bid.  Note.— For  other  cases,  see  Fences,  Cent. 
Dig.  H  40-44,  52-61 ;  Dec.  Dig.  §  27.*] 


6.  Deeds  (|  118*)  —  Pbopebtt  Coittktkxi — 
Deed  as  Measubb  or  Titlk. 

A  deed  is  ^e  measure  of  die  giantee^s  ti- 
tle, and  he  is  conclusively  presumed  to  have  pur- 
chased all  the  ground  between  the  lines  called 
for  by  his  deed. 

[Ed.  Note.— For  other  casss,  see  Deeds.  Dec. 
Dig.  S  lia*] 

7.  Deeds  ft  118*}— Pbofebtt  OoKTsno — ^Ev- 
idence—Pbesdhption. 

In  the  absence  of  allegations  of  fraud  or 
mistalie,  a  purchaser  cannot  be  assumed  to 
have  intended  to  purchase  anything  oot  covered 
by  his  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds.  r>ec. 
Dig.  §  lia*] 

8.  FixTXTBEs  (S  21*)— Fences— Past  or  Fbbe- 

BOLD. 

A  fence  is  part  of  the  freehold,  and  passes 
along  vith  the  land  on  which  It  is  bnilt. 

[Ed.  Note— For  other  cases,  see  Fixtures, 
Cent.  Dig.  H  47-86 ;  Dec.  Dig.  }  21.*] 

9.  BO0NDAXIEB  iM  46*)— AQBSBUSNT  BT  OWZT- 

ERB. 

A  fence  put  np  by  agreement  between 
landowners  may  be  binding  as  to  tiiem;  but  it 
is  not  binding  as  to  a  third  party  without  no- 
tice of  such  agreement  or  assent  thereto. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent.  Dig.  U  212-228,  249-2S1;  Dec  Dig.  fi 
46.*] 

10.  TblAL  (I  260*)  —  HilWTTJW  jaBBOB— Xn- 

STBUcnORS. 

In  an  action  for  damages  for  the  removal 
of  a  fence,  where  the  jury  were  clearly  instruct- 
ed as  to  the  mattera  of  the  location  of  the 
fence  with  reference  to  the  lots  and  the  rights 
of  the  respective  parties  as  dependent  thereon, 
the  refusal  of  an  instruction  that  if.  at  the 
time  the  fence  was  erected  by  defendant  plain- 
titTs  grantor,  there  were  stakes  set  in  tbo  line 
between  the  two  lots  to  designate  the  line  be- 
tween them,  and  that  the  defendant  buiit  the 
fence  on  that  line,  plaintiff  could  not  recover, 
was  not  reversible  error. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  651-659;  Dec  Dig.  {  2W.*] 

11.  Deeds  (S  74*)— Description  —  Bioht  of 
PuBCHASER— Estoppel. 

A  grantee  has  a  right  to  rely  on  the  de- 
scription of  the  land  as  given  in  bis  deed  and 
shown  on  the  recorded  plat,  unless  estopped  by 
some  act  of  his  own. 

[Ed.  Note.— For  otiur  cases,  see  Deeds,  I>ec. 
Dig.  S  74.*] 

12.  Boundaeies  (I  4*)  —  Descbiphoit- Peb- 

ICANENT  MONUMBN'19. 

Wooden  stakes  or  pins,  about  an  inch 
square,  driven  by  an  auctioneer  at  points  sup- 
posed to  be  the  comers  of  lots  in  a  block,  do  not 
constitute  permanent  monuments. 

[Ed.  Note. — For  other  cases,  see  Bonndaries. 
Cent  Dig.  gS  42,  43;  Dec.  Dig.  |  4.*] 

13.  Boundaries  (8  8*)  —  Descbiption— CoR- 

TBOL  OF  DEED. 

A  grantor  and  his  grantee  are  bound  by 

the  description  In  the  deed,  and  by  the  descrip- 
tion of  tb9  lot  as  found  in  the  recorded  plat 
of  it  and  not  by  temporary  stakes  Bet  in  the 
ground,  as  locating  or  bounding  the  lot. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent.  Dig.  |§  3-41 ;  Dec  Dig.  {  3.*] 

Appeal  from  Circuit  Court,  Audrain  Coan 
ty;  Jas.  D.  Barnett,  Judge. 

Action  by  C.  A.  Bast  against  John  T 
Mason.  Judgment  for  plaintiff,  and  defend 

ant  appeals.  Affirmed. 
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F.  B.  Jesae,  of  Mezteo,  Ho^  for  appellant. 
Pry  ft  Bodsera,  for  respondent. 

BEYNOLDS,  P.  J.  This  Is  an  action  to  re- 
coTer  92S  actual  damages  and  $100  punitive 
damages,  brongbt  by  plaintiff  agalnat  defend- 
ant for  the  alleged  nnlawfal,  wanton  and 
malldons  remoTal  of  a  fence  between  tbelr 
two  lots,  the  lots  situated  In  the  dty  of  Mez- 
ioo,  plaJntlfT  claiming  that  the  fence  was 
wholly  upon  his  lot  No.  8,  In  bl04^  4,  of  H. 
P.  Warden's  Addition  to  the  city  of  Mexico, 
whoeas  defmdant  claims  that  the  fence  was 
wholly  npon  his  lot  No.  2  of  the  same  block 
and  addition,  the  two  lots  adjoining,  that  of 
plaintiff  being  Immediately  eoutb  of  that  of 
defendant,  each  lot,  according  to  the  plat 
and  deeds,  soppoaed  to  hare  a  width  of  76 
feet  on  Jeffersm  street  In  that  dty. 

At  tb»  conclusion  of  the  trial  tiie  jury  re- 
tomed  a  verdict  for  plaintiff,  airardlng  him 
H  actual  damages  but  finding  no  punitlre 
damages.  Interposing  a  motion  for  new  trial 
and  exciting  to  it  being  overmled,  defend- 
ant has  duly  perfected  appeal  to  this  court 

It  Is  true  that  the  amount  InTolved  in  this 
case  Is  small  but  as  usual  In  the  case  of  dis- 
puted boundaries  the  real  contrprersy  turns 
on  the  boundary  line  between  the  two  lots,  so 
that  the  case  warrants  careful  conddrntlcm, 
its  Importance  not  being  measured  by  the 
mere  nominal  amoont  of  the  award  of  dam- 
age. As  Is  also  usual  In  cases  of  this  kind, 
a  great  mass  of  conflicting  testimony  as  to 
the  actual  boundary  line  betweoi  these  two 
lots  was  taken,  the  abstaict  of  the  evidence 
In  this  cssft  exduslTe  of  the  record  proper 
and  as  set  out  In  Uie  abstract  of  the  bill  of 
exceptions  and  exclusive  of  the  Instructions, 
covering  some  246  pages. 

[1, 2]  The  weight  of  the  evidence  as  to 
wbere  the  fence  In  controversy  and  which 
defendant  removed,  was  actually  located  with 
respect  to  the  two  lota,  that  Is  whether  It 
was  on  lot  2  or  lot  8.  Is  not  open  for  our  de- 
termination. The  verdict  of  the  Jury  finds 
It  was  located  wholly  upon  lot  S.  That  ver- 
dict la  supported  by  substantial  testimony. 
Being  BO  located,  the  fence  was  appurtenant 
to  lot  3,  Gilmer  t.  Wallace.  28  Mo.  556,  loc. 
dt  6S8,  76  Am.  Dec.  135,  and  admittedly 
that  lot  was  purchased  by  plaintiff  from  de- 
fendant and  belongs  to  plaintiff. 

The  only  qaestlons  open  to  as  on  this  ap- 
peal arise  over  the  admission  and  exclusion 
of  testimony  and  the  giving  and  refusal  of 
Instructions.  These  questions  are  covered 
by  three  assignments  of  error  made  by  the 
learned  counsel  for  appellant,  defendant  be- 
low: First,  that  the  court  erred  In  refusing 
Instructions  requested  by  appellant;  second, 
that  the  court  conunltted  error  In  giving  In- 
atmctions  on  behalf  of  respondent,  and  third, 
that  it  committed  error  In  admitting  incom- 
petent and  Improper  testimony  offered  in  be- 
half of  appellant.   Learned  counsel  tot  ap- 


pellant have  taken  up  these  qu^tlons  in  In- 
verse order  and  we  wHl  follow  them  In  that 

course. 

[3]  The  error  complained  of  as  to  the  ex- 
clusion of  evidence  Is  as  to  the  evidence  of 
four  witnesses,  one  of  them  the  defendant. 
It  being  claimed  that  the  trial  court  had  re- 
fused to  permit  them  to  testl^  fully  to  the 
location  of  the  botmdary  line  of  these  lots 
as  marked  by  pegs  set  In  the  ground  at  the 
time  the  addition  In  which  they  are  situated 
was  sold.  We  have  read  over  all  the  testi- 
mony of  these  witnesses  and  are  unable  to 
find  that  any  of  It  that  was  competent,  relev- 
ant or  proper  has  been  exdnded.  As  to  some 
of  tills  exduded  evidence,  It  Is  to  be  said  of 
it  that  It  Is  not  before  us.  Questions  were 
asked  of  the  witness^,  objections  made  to 
the  questions  for  various  grounds,  objection 
sustained,  exception  saved  and  no  answers 
given.  The  trouble  with  this  Is,  that  it  no- 
where appears  what  the  answers  of  the  wit- 
nesses to  these  questions  would  have  been 
or  whether  their  answers  would  have  thrown 
imj  light  whatever  upon  the  points  in  Issue. 
Under  soch  drcnmstances  we  have  held,  fol- 
lowing in  that  the  rule  established  by  the 
Supreme  Court  In  many  cases,  that  there 
is  nothiiv  open  to  review.  We  cannot  in- 
dulge in  flie  supposition  that  the  answers 
would  ba^e  been  relevant,  competent  or  ma- 
terial, in  the  absence  of  any  information 
vrbatevex  as  to  what  those  answers  would 
have  been. 

[4-7]  The  three  instructions  Nob.  2, 4  and  6 
asked  by  defendant  and  refused  are  the  ones 
to  which  error  Is  now  assigned.  The  second 
instruction  a^ed  by  defendant  Is  to  the 
effect  that  If  the  Jury  believe  from  the  evi- 
dence that  plaintiff,  before  he  purchased  the 
lot  In  question  from  defendant,  examined  the 
lot  and  saw  the  fence  In  question  on  the  lot 
and  noted  where  It  was  located,  and  if  the 
Jury  farther  believed  from  the  evidence  that 
In  purchasing  the  ground  from  defendant, 
plalntlfT  intended  to  purchase  and  did  par- 
chase  the  ground  located  t>etween  the  fence 
in  question  as  It  stood  and  the  north  line  of 
the  lot  which  he  purchased,  then  their  ver- 
dict should  be  for  defendant.  We  hardly 
think  that  It  lies  In  the  mouth  of  defendant 
to  complain  of  the  refusal  of  this  Instruc- 
tion. It  distinctly  admits  that  when  plain- 
tiff purchased  the  lot  he  saw  and  noted  that 
the  fence  was  on  It  The  more  serious  ob- 
jection to  It  is  to  that  clause  which  undertook 
to  Instruct  the  Jury  that  If  they  found  from 
the  evidence  that  when  plaintiff  purctiased 
tbe  lot  from  defendant,  he  Intended  to  pur- 
chase the  ground  located  between  the  fence 
In  question  as  It  stood  and  the  north  line'  of 
the  lot  their  verdict  should  be  for  defend- 
ant It  was  not  for  the  Jury  to  find  the  In- 
tention of  plaintiff,  unless  that  Intention  Is 
indicated  by  acts,  and  no  attention  Is  here 
called  to  any  acts  that  might  have  indicated 
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an  Intention.  Furthermore,  tbls  bare  state- 
ment dlsregarda  the  deed  and  would  make 
the  Intention  of  plalntlflf  as  purchaser  pre- 
vail over  his  deed.  The  deed  was  the  mea- 
sure ot  his  tittle  and  he  cannot  be  assumed. 
In  the  absence  of  allegattons  of  fraud,  mis- 
take or  misrepresentation,  to  have  intended 
to  purchase  anything  not  covered  by  the  deed. 
Conversely,  he  is  conclusively  presumed  to 
have  purchased  all  the  ground  within  the 
lines  called  for  in  his  deed.  There  was  no 
error  in  refusing  this  second  Instruction. 

[B.  9]  By  the  fourth  instruction  the  court 
was  asked  to  charge  the  Jury,  In  snbstance, 
that  if  they  found  from  the  evidence  that  the 
lots  In  ccmtroversy  were  marked  ott  by  stakes 
St  the  corners  thereof  by  the  owners  of  the 
lots  and  that  the  lots  were  put  op  and  sold 
at  public  aactton  with  boundaries  as  sbomi 
by  the  stakes  and  tliat  the  pundiasers  of  the 
lota  took  possession  thereof  and  located  tbeir 
fences  and  Improvements  according  to  the 
line  as  marked  out  and  designated  by  these 
stakes  and  (or  a  number  of  years  r^rded 
the  lines  as  marked  out  by  the  stakes  as  the 
true  line  between  the  lots,  then  the  line  as 
shown  by  the  stakes  was  the  tnie  line  be- 
tween the  lots.  That  is  not  a  correct  propo- 
sition *ot  law.  It  is  the  law  of  onr  state 
that  a  fence  la  part  of  the  freehold  and  pass- 
es along  with  the  land  on  wbidi  it  is  boUt 
dlmer  t.  Wallace,  supra.  If  it  has  been 
put  np  by  agreement  between  two  parties,  It 
may  be  binding  as  to  them  bat  it  Is  not 
binding  as  to  a  third  party  unless  be  had 
notice  of  sndi  agreement  and  assents  to  it 
Even  a  purchaser  of  one  of  the  lots,  not  a 
party  to  the  agreement,  in  making  the  pur- 
chase of  his  lot  would  naturally  look  to  the 
title  papers,  in  this  case  Including  the  plat 
of  the  addition  duly  executed,  acknowledged 
and  on  file  in  the  office  of  the  recorder  of 
the  county  in  which  the  land  was  situated, 
to  ascertain  what  he  was  buying,  and  if  those 
papers  showed  that  the  purchaser  was  en- 
titled to  the  fence  by  reason  of  It  being  part 
of  the  estate  he  was  purchasing,  that  pur- 
chaser would  not  be  affected  by  any  agree- 
ment as  to  which  he  was  not  a  party  and  of 
which  he  tiad  no  notice.  Climer  v.  Wallace, 
supra.  There  la  not  a  particle  of  evidence 
In  this  case  to  show  that  at  any  time  this 
plaintiff  ever  agreed  that  this  fence  was 
wholly  on  defendant's  lot;  on  the  contrary, 
the  evidence  tends  to  show  that  he  had  al- 
ways supposed  that  it  was  on  his  own  lot 
and  was  the  north  boundary  between  his  lot 
and  that  of  defendant,  who  was  the  owner 
of  the  lot  Immediately  north  of  him.  Plain- 
tiff was  not  a  purchaser  at  that  auction,  nor 
Is  there  any  pretense  that  the  fence  was  there 
by  any  agreement  between  plaintiff  and  de- 
f^dant.  Hannibal  &  St  J.  R.  Co.  v.  Craw- 
ford, 68  Mo.  80,  loc  cit  82.  This  fourth 
Instruction  was  properly  refused. 

nOi  11]  By  the  flftH  Instruction  defmdant 


asked  the  court  to  cha^  the  jury  that  If 
they  believed  from  the  evidence  that  at  the 
time  the  fence  herein  sued  for  tfas  erected 
by  defendant  there  were  stakes  set  In  the 
line  between  lots  2  and  S  to  designate  the 
line  between  them  and  that  the  stakes  did 
designate  the  true  line  between  said  lots  2 
and  3,  and  that  the  defendant  when  he  built 
the  fence  placed  It  on  that  line,  then  tbeir 
verdict  should  be  for  defendant.  ,In  the  case 
at  bar  plaintiff  purchased  his  lot  from  de- 
fendant In  instructions  ^ven  at  the  in- 
stance of  plaintiff  the  court  distinctly  in- 
structed the  Jury  that  if  they  found  tbat  at 
the  time  plaintiff  purchased  the  lot  and  ac- 
cepted the  deed,  tbe  fence  was  standing  whol- 
ly upon  lot  S  and  was  built  upon  it  as  a 
permanent  fence,  that  the  fence  was  part  of 
the  realty  and  title  to  It  passed  with  the 
deed  to  lot  3.  The  court  repeated  tbla  in 
another  Instruction.  As  the  matters  of  the 
location  of  the  fence  with  reference  to  the 
lots  and  the  respectlTe  r^ts  of  the  parties 
as  depoident  on  that  were  clearly  before  the 
jury  by  Instructions  given,  we  do  not  think 
ttiat  the  refusal  of  this  instruction  No.  S 
was  reversible  error,  even  assuming  that  It 
states  the -law  correctly  as  far  as  it  goes. 
But  it  vas  erroneous  in  leaving  out  all  ref- 
erence to  the  conceded  fact  that  plaintiff 
bought  his  lot  of  defendant  and  bad  a  rl^t 
to  rely  on  the  description  of  the  lot  as  given 
in  his  deed  and  shown  on  the  recorded  plat 
unless  estopped  by  some  act  of  his  own. 

[12, 1JI  The  testimony  as  to  the  character 
of  the  stakes  falls  far  short  of  constltutii^ 
them  permanent  monuments,  as  is  contended 
for  by  learned  counsel  for  appellant  It  ap- 
pears tbat  when  this  addition  was  laid  off 
the  corners  of  the  whole  addition,  compris- 
ing four  blocks,  possibly  of  the  blocks  also, 
were  marked  by  Iron  stakes.  While  the  lots 
and  blocks  were  carefully  described  In  the 
plat  their  width  and  depth,  the  width  of 
alleys  and  streets  carefully  designated,  no 
stakes  or  monuments  marked  the  lot  comers 
or  lines.  Several  years  after  the  addition 
was  laid  off  It  appears  that  lots  In  the  addi- 
tion were  to  be  sold  at  auction  and  some  one, 
the  auctioneer  apparently,  had  driven  wood- 
en stakes,  the  l^gth  not  given,  "more  prop- 
erly pins,"  the  witnesses  describe  them,  or  as 
defendant  himself  says,  "wooden  pins  prob- 
ably an  inch  square  or  such  a  matter,  an 
ordinary  wooden  pin,"  at  what  was  supposed 
to  be  the  comers  of  the  lots  In  the  blocks. 
These  are  what  are  called  "monuments," 
which  the  learned  counsel  contend  must  con- 
trol In  the  interpretation  of  the  deed  and  in 
the  location  of  the  lot  One  of  the  principal 
cases  relied  upon  for  this  by  learned  counsel 
for  appellant  Is  that  of  Whitehead  v.  Bagan, 
106  Mo.  231,  loc.  clt  234,  17  S.  W.  307.  The 
difficulty  that  confronts  counsel  as  to  this 
case  Is  that  in  the  same  case  when  it  sabse- 
quoitly  came  before  the  Supreme  Court  and 
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wu  zepoTtSfl  188  Ko.  4SB,  97  8.  W.  92a  tbe 
point  Idled  npcm  bf  defendant  la  dlatlnctlr 
repudiated  and  oremled  by  the  conrt 
Speaking  of  the  rale  annomced  when  the 
case  was  formerly  before  the  conrt,  and  aa 
TQMffted  hi  106  Ma  281,  17  S.  W.  807,  BDlwa, 
Jodge  Boblnaon,  quoting  what  was  there  an- 
Donneed.  namely,  that  If  the  line  between  the 
lots  was  located  upon  the  lots  when  survey- 
ed and  BDbdlTlded  and  can  now  be  ascertain- 
ed and  determined,  that  that  line  wlU  con- 
stltnte  the  true  dlTlslon  line  between  the 
lots  thoosb  It  confficts  with  the  description 
givai  In  the  plat,  when  the  lots  are  sold  by 
thdr  lot  munber  aocordhiK  to  the  subdlTlsion 
plat,  aays  (136  Uo.  loc.  dt.  49B,  37  S.  W. 
9S1)  that  to  adhere  to  .that  as  a  fixed  rule  of 
law  wUhont  qnallflcatlon,  **would  be  to  In- 
Tolre  the  entire  communities  of  onr  cities 
(where  In  most  instances  all  conveyances  of 
property  are  made  by  lot  number  simply, 
with  a  reference  to  the  recorded  plats  for 
locating  the  courses  and  distances  of  the 
bonndaries)  In  confusion  and  doubt  as  to  the 
stability  and  fixedness  of  their  poraesslon 
and  rights."  The  rule  addndbie  from  this 
last  decision  of  our  Supreme  Court  is  that, 
Instead  of  the  purchaser  l>elng  bound  by 
temporary  stakes  set  In  the  ground  as  to 
the  measure,  location  and  boundary  of  the 
lot  he  purchases,  he  and  his  grantor  are 
bound  by  the  description  In  the  deed  and 
by  the  description  of  the  lot  as  found  in  the 
recorded  plat  of  It,  the  latter  a  matter  of 
public  record  required  by  law  to  be  made  for 
the  Tcry  purpose  of  definitely  establishing 
the  location  and  boundary  of  lots  In  an  ad- 
dition when  an  addition  Is  laid  off.  This 
does  not  in  any  manner  infringe  upon  the 
role  tlmt  parties  by  their  own  agreement  may 
establisb  a  t>oundary  different  from  that  call- 
ed for  by  their  deeds  or  by  long  acquiescence 
In  a  fixed  boundary  marked  out  and  estab- 
lished may  not  estop  themselves  from  disput- 
ing that  called  for  by  deed  as  being  the  true 
line.  That  is  not  this  case.  There  is  nothing 
whatever  In  the  evidence  to  show  that  this 
plaintlfC  recognized  and  accepted  and  ac- 
quiesced In  this  fence  as  being  wholly  upon 
the  land  of  his  adjoining  proprietor  who,  ta 
this  case  happened  to  be  his  own  grantor. 
The  deed  which  he  received  from  defendant, 
tile  plat  of  the  addition  to  the  city  to  which 
that  deed  referred,  ail  fixed,  beyond  any 
possibility  of  doubt,  the  size  and  lines  of  his 
lot,  only  to  be  changed  by  his  action  and 
that  of  his  neighbor.  We  find  no  such  acts 
in  the  record  of  the  case  before  us  by  which 
the  jury  would  have  been  warranted  in  find- 
ing that  there  was  any  such  defense  aa  es- 
toppel as  against  this  plaintiff  In  this  case, 
even  If  estoppel  had  been  pleaded. 

The  Judgment  of  the  clrcalt  conrt  Is  af- 
firmed. 

NOBTONI  and  GAULTIELD.  JX.  concur. 


PBPPEIBS  T.  ST.  LOmS  FLATS  CfLASS  CO. 

(St  Louis  Clourt  of  Appeals.  Missouri.  Jun« 
4, 1912.  Rehearing  Denied  June  10, 1912.) 

L  Masteb  and  SraVART  (H  184, 141*)— Dait- 

OXBOnS  EUPLOTHENT— DUTT  TO  WABH. 
A  manufacturing  company,  which  employ- 
ed servants  to  work  about  immense  ^  tables, 
which  were  being  shifted  from  one  position  to 
another  to  the  possible  danger  of  its  servants 
working  about  toe  tables,  owed  them  a  duty  to 

Erovide  roles  and  means  by  which  tbey  would 
e  warned  in  time  to  avoid  the  danger. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  SI  269,  270,  280,  288;  Dec 
Dig.  S§  134,  141.*T 

2.  Masixb  and  Ssbtant  (|  289*)--Injuby  to 
emplotfi— contbibutobt  nxgliobncb. 
Where  an  employe  was  injured  while 
working  beneath  a  heavy  table,  he  was  not 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law  In  not  taking  precautions,  against 
being  injured  by  a  sudden  moving  m  the  ta- 
ble, unless  he  knew  that  the  table  was  liable 
to  be  moved  while  he  was  working  beneath  it, 
even  thotigh  he  knew  no  provision  liad  been 
made  by  the  employer  for  warning  bis  em- 
ployes before  tabfea  were  moved. 

[Ed.  Note.— For  other  casea,  see  Master  and 
Servant,  Gent  Dig.  H  1089-1182;  Dec;  Dig. 

8  28a*i 

8.  MASTKB  AMD  SEBVAHT  (i  265*)— IKJTIBT  TO 
SbBVANT— BUBDEn  OV  PBOor-CoNTBIBITTO- 
BT  NeGLIOENCK. 

In  an  employe's  action  tor  injuries  from 
the  unexpected  moving  of  a  table  beneath 
which  he  was  working,  the  burdeo  was  upon 
the  employer  to  show  contributory  negligence; 
it  being  presumed  that  the  employe  was  in 
the  exercise  of  due  care  for  his  own  safety. 

[Ed.  Note.— For  Other  esses,  see  Master  and 
Servant,  Cent  Dig.  |i  877-906,  965;  Dee. 
Dig.  I  iQ6.*] 

4.  Trial  (|  260*)— iNsnuonoNS, 

Id  an  employe's  action  for  injuries,  de- 
fendant's requested  Instractions  upon  contribu- 
tory negligence  were  properly  refused,  when 
covered  by  the  instructions  given. 

[Ed._  NotsL- For  other  'cases,  kee  ndsl, 
G«it  Dig.  H  eSl-WOi  Dsc^  Dig.  I  260.*] 

BeynoMs,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty ;  John  W.  McElhlnney,  Judge. 

Action  by  William  A.  Peppers  against  the 
St  Louis  Plate  Glass  (Company.    From  a 
Judgment  for  plaintiff,  defendant  appeals., 
AIDrmed. 

• 

This  is  an  action  by  the  plalntlfl  against 
the  defendant  to  recover  damages  for  per- 
sonal Injuries  received  by  the  plalntlfl  on 
account  of  the  negligence  of  the  defendant 
The  plaiiitiff  had  verdict  and  Judgment  for 
$7,000  and  defendant  has  appealed.  Plain- 
tiff was  Injured  by  a  "table"  (which  ran  on 
wheels  like  a  car)  being  moved  while  he. 
as  an  employe  of  the  defendant  was  adjust- 
ing a  clamp  underneath.  The  charges  of 
negligence,  made  in  the  petition  and  submit- 
ted to  the  Jury,  consisted,  first  In  defend- 
ant's failure  to  adopt  any  rules  and  regula- 
tions for  the  control  of  motormen,  so  as  to 
secure  the  safety  of  men  working  under  the 
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tables;  second,  In  defendant's  failure  to  pro- 
vide any  signal  or  sign  that  would  Indicate 
to  ttie  motorman  that  a  man  was  under  the 
table;  third.  In  defendant's  failure  to  leave 
a  watchman  by  the  table  to  warn  the  motor- 
man  that  a  man  was  under  the  table.  Tbe 
answer  contained  a  general  denial  and  pleas 
of  contributory  negligence  and  of  assumption 
of  risk.  The  reply  was  a  general  denial. 

The  day  plaintiff  was  injured,  April  12, 
1907,  the  defendant  corporation  operated  a 
large  glass  manufacturing  plant  at  Valley 
Park,  Mo.  The  grinding  and  polishing  room 
was  595  feet  long  from  east  to  west  and  135 
feet  wide  from  north  to  south.  In  this  great 
room  six  large  engines,  with  shafting,  op- 
erated eight  grinding  and  eight  polishing  ma- 
chines—the grinding  being  d<Hie  toward  the 
western  part  of  the  room;  the  polishing 
more  toward  the  eastern  part.  A  large  num- 
ber of  men  were  employed  in  this  room.  In 
ordH  to  be  ground  and  polished  the  rough 
glass  was  laid  (with  cement  or  plaster  of 
parls  to  hold  It  In  place)  upon  circular  "ta- 
bles" 26  feet  In  diameter  which  rested  on 
trucks  and  car  wheels  which  ran  on  tracks 
with  steel  rails.  The  rails,  there  being  two 
to  each  track,  were  12  feet  apart,  so  that 
the  flat  tops  of  the  tables  projected  out  sev- 
eral feet  over  each  rail.  Tbe  tables  were 
low,  the  tops  not  quite  reaching  to  a  man's 
waist  line.  In  the  room  were  31  such  tables 
and  11  tracks  on  which  they  ran.  These 
tracks  ran  north  and  south  and  parallel 
to  each  other.  When  tbe  glass  on  a  table 
was  being  ground  the  table  stood  on  a  track 
by  a  grinding  machine.  When  the  grinding 
was  complete  tbe  table  was  mored  to  an- 
other track  next  to  a  polishing  machine. 
When  the  polishing  was  complete  the  table 
was  moved  to  another  track  in  a  part  of 
tbe  room  called  the  "stripping  yard,"  which 
was  In  the  extreme  eastern  end  of  the  room, 
and  there  tbe  table  was  "stripped";  tliat  is, 
tbe  glass  was  removed  from  It  When  a  ta- 
ble was  "stripped"  It  was.  when  needed, 
again  moved  bade  onto  a  tnuriE  by  a  grinding 
machine  to  go  tbrougta  tbe  same  process  as 
befora 

The  manner  or  means  of  morlng  tbe  tables 
tram  track  to  track  as  aforesaid  was  as  ft>l- 
lom:  Bast  and  west,  the  long  way  of  the 
room,  acmes  all  tbe  11  tracks  at  right  an- 
gles, was  a  depressed  track.  Along  this  de- 
pressed track  ran  two  "transfer  cars"  op- 
erated by  electricity,  npon  each  of  whldi 
vf&e  laid  two  rails,  which  ran  in  the  same 
direction  and  were  the  same  distance  apart 
as  the  table  track  rails  and  were  on  a  level 
therewith.  A  motorman  stood  on  a  little 
platform  at  one  end  of  the  transfer  car  and 
operated  It  by  means  of  a  controller  and  & 
lever.  When  a  table  was  to  be  moved  from 
one  track  to  another,  a  transfer  car  was  ran 
down  the  depressed  track  to  a  point  opposite 
the  end  of  the  tra<ft  on  which  tbe  table 
stood,  and  stopped  so  that  the  ends  of  the 
rails  on  the  transfer  car  exactly  fitted  to  the 


(MO. 

ends  of  the  rails  of  the  table  track.  A  man 
on  the  transfer  car,  called  a  "rope  puller,'" 
stepped  off  the  transfer  car  carryln&the  end 
of  a  rope  with  a  hook  attached;  the  other  end 
being  fastened  to  a  spool  operated  by  electric- 
ity on  the  transfer  car.  He  attached  the  hook 
to  a  ring  In  the  end  of  the  table,  whereupon 
the  motorman,  by  starting  the  spool  to  re- 
volving and  winding  the  rope  upon  it,  pulled 
the  table  onto  the  transfer  car.  Then  the 
motorman  ran  the  transfer  car  with  the  ta- 
ble on  it  down  to  a  point  opposite  the  track 
on  which  It  was  desired  to  place  the  table, 
and  the  table  was  pulled  off  the  transfer 
car  onto  such  table  track.  This  moving  and 
shifting  of  tables  from  one  track  to  another 
by  means  of  transfer  cars  was  almost  con- 
stantly going  on.  When  the  men  at  tbe 
grinders  or  polishers  wanted  a  table  taken 
away  or  a  new  one  brought  they  would  so 
indicate  by  blowing  a  whistle,  whereupon  the 
men  on  the  transfer  car  would  go  and  get 
the  table  and  take  U  away  or  bring  a  cleaned 
one  from  tbe  "stripping  yard"  as  the  case 
might  be.  This  whistle  blowing  did  not  indi- 
cate what  particular  table  was  to  be  brought. 
That  was  to  be  determined  solely  by  the 
transfer  men  themselves.  It  was  the  Invari- 
able custom  for  those  on  the  transfer  car  to 
take  from  the  "stripping  yard"  only  tables 
which  bad  been  entirely  "stripped" ;  that  is. 
tables  from  which  all  glass  had  been  re- 
moved, as,  of  course,  no  others  were  avail- 
able for  the  use  they  were  necessarily  to  be 
put  The  sole  test  of  whether  a  table  was 
to  be  moved  was  its  having  been  "stripped." 
to  be  determined  by  looking  at  the  surface 
of  the  table.  Each  transfer  car  was  provid- 
ed with  a  gong  to  be  rung  as  a  warning  to 
clear  tbe  way  as  It  went  to  and  fro  along 
the  depressed  track  carrying  a  table  wider 
than  Itself.  There  were  two  tracks  In  the 
"stripping  yard"  on  which  tables  rested  while 
the  glass  was  being  taken  off  or  awaiting  or 
following  that  event' 

The  eiq^es,  grinders,  polishers  and  other 
machinery,  as  well  as  the  men  at  their  work, 
combined  to  make  a  great  noise  which  per- 
vaded tbe  entire  room  and  was  described 
by  defendant's  foreman  as  a  roar.  This 
noise  was  especially  great  at  the  "stripping 
yard."  Plaintiff  began  to  work  fbr  the  de- 
fendant 10  days  before  he  was  Injured.  He 
was  untftmillar  with  machinery  and  with 
glass  manufacturing,  never  having  been  in 
a  glass  factory  before.  He  so  Informed  dp- 
fendant's  foreman  at  the  time  of  his  hiring. 
The  for»nan  assigned  him  to  miscellaneous 
cfHumon  labor.  One  whole  day  he  acted  as 
a  "rope  puller,"  and  on  cross-examination  he 
testified  that  while  so  acting  he  had  taken 
no  precautions  to  ascertain  whethtf  any  one 
was  under  a  table  about  to  be  "pulled,"  or 
to  warn  such  a  one,  and  that  he  had  received 
no  instructions  to  take  any  such  ^ecautions 
or  to  give  any  such  warning,  neither  had  he 
observed  any  signals  Indicating  the  presence 
of  any  one  under  any  table.  On  other  days 
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be  worked  u  helper  at  dlren  tasks  In  tbe 
grladlne  and  pollahliu;  room,  bavlng  oppor- 
timlty  to  oboerre  tbe  transfer  cars  and  ttaelr 
operationa.  It  doea  not  appear  that  any  per- 
sMi  other  than  the  plaintiff  went  under  any 
taUe  whUe  he  was  tn  tbe  employ  of  defend- 
ant Three  days  before  plaintiff  was  In- 
jured the  foreman  assigned  blm  to  work  In 
tbe  "stripping  yard."  adjusting  or  npladog 
certain  damps  on  tbe  nnder  side  of  all  the 
taUes,  and  ef  gr«islng  the  wheels,  telling 
hhn  to  keep  at  this  work  until  otherwise 
ordered.  Tbia  was  a  woriE  which  had  to  be 
done  from  time  to  Ume  In  the  course  of 
defoidanf  a  business.  The  foreman  gave  him 
no  Instmctlona  or  information  as  to  rules  or 
regulations,  but  crawled  nnder  the  first  table 
with  him  to  show  him  bow  to  do  the  work. 

Aa  we  lUTe  already  mmiioned,  the  tables 
were  25  ftet  in  diameter  and  only  about  8^ 
feet  high.  As  the  rails  were  only  12  feet 
apart,  and  the  table  top  circular,  the  latter 
projected  out  several  feet  beyond  the  wheels 
and  tracks.  The  clamps  were  undemeatb 
between  the  nils  and  Inside  the  qiace  form- 
ed by  the  trucks  and  wheels.  In  order  to 
fix  them  tte  plaintiff  was  compelled  to  get 
down  snd  crawl  In  under  and  sit  on  the 
ground  bumped  over.  On  April  12,  1907, 
between  8  and  9  o'dod^  in  the  morning, 
plaintiff  had  finished  with  one  table  and  waa 
abont  to  start  oi  another,  located,  like  all 
he  bad  worked  on.  In  the  "strlppl^  yard." 
He  knew  that  It  was  tbe  custom  to  more  ta- 
Ues when  th^  were  "stripped"  and  not  be- 
fore Before  crawlhig  under  this  second 
table,  plaintiff  noticed  that  it  was  still  '*un- 
strlnted"  and  tibat  no  one  was  "stripping"  It 
or  seemed  to  be  about  to  do  so.  He  crawled 
under  and  sat  humped  over  betwem  the 
tracks  and  wheela.  It  would  take  2S  min- 
utes to  flnlah  that  table.  While  he  was  so 
eogaged  men  came  and  commeiced  to  "strip" 
the  glass  off  the  top  of  tbe  tabl&  The  head 
grinder  asked  the  transfer  men  to  bring  a 
"stripped**  table.  The  transfer  car  came 
to  tbe  point  onXNaite  the  tracks  on  which 
stood  tiie  table  idalntiff  was  working  on.  The 
'^trlppoa"  were  Just  finishing  tb^r  work  on 
that  table.  The  "rope  puller"  Jumped  off 
and  taatesieU  tbe  hook  In  the  itng  on  the 
table  and  rignaled  the  motorman  to  start 
the  spool  and  pull  the  tab]&  All  this  was 
wttbont  dlstingnishable  sound  to  plaintiff 
by  reason  of  tbe  roaring  general  noise  which 
flUed  tbe  great  room.  He  was  working  on 
a  clamp  so  located  that  he  had  to  sit  with 
bis  bad  toward  the  point  where  the  trans- 
f«  car  track  was.  Plaintiff,  testl^rlngi  gave 
It  as  bis  opinion  that  he  wonld  have  bad  to 
turn  around  and  stoop  farther  down  to  look 
out  tor  a  transfer  car;  but  from  other  evl- 
denoe  in  ttie  case  we  deem  it  questionable 
wbethor  be  could  hare  seen  even  then  on  ac- 
count ef  the  tmeks,  wheels,  and  machinery 
under  the  table.  He  could  not  have  heard 
if  he  had  listened.  He  did  not  turn  around 
to  leak.   He  did  not  try  to  listen.   In  two 


more  minutea  he  would  finish  with  that  car. 
The  foreman  was  nowhere  around.  There 
was  no  sign  or  signal  or  other  warning  to  in- 
dicate to  the  men  on  the  transfer  car  that 
any  one  was  underneath  the  table,  or  to  taidl- 
cate  to  the  plaintiff  that  the  car  was  apt  or 
about  to  be  moved.  The  spool  revolved;  the, 
table  moved.  It  struck  plaintiff's  shoulder, 
shoved  him  around,  and  threw  bis  leg  across 
the  track.  He  called  -out,  but  bis  voice  was 
not  heard.  The  wheel  ran  over  his  leg  and 
cnt  It  otL 

The  whole  case  concedes  that  the  defoid- 
ant  bad  provided  no  rules,  regulations,  sig- 
nals, signs,  wat<Aunan,  or  other  means  to 
warn  the  transfer  car  motormen  of  the 
whaeabouta  of  an  employfi  working  under 
the  tables  or  to  warn  such  employ^  of  the 
amnHToach  of  daqger,  and  had  provided  no 
system  whatever  for  the  protection  of  em- 
ployes in  the  dangerous  position  in  which 
plaintiff  was  working  when  Injured. 

The  first  three  Instructions  glvoi  at  the 
Instance  of  the  plaintiff  severally  submitted 
to  the  Jury  the  question  of  whether  tbe  de- 
fendant was  guilty  of  negligence  In  any  of 
the  thne  particulars  assigned,  and  p«nilt- 
ted  a  recovery  by  the  plaintiff  If  the  ne|91- 
gence  of  defendant  in  any  of  sudi  partlcalars 
caused  tbe  plaintiff's  injury  without  any 
fault  on  his  part  Tbe  fourth  declared  in 
effect  that  the  plaintiff  Ad  not  assume  tbe 
risks  of  his  empliver's  negllgenoe,  if  any. 
The  Instructions  given  at  the  instance  of  the 
defendant  so  far  as  we  need  notice  tbem, 
were  as  follows: 

No.  2  in  effect  dsdared  that  plaintiff  conld 
not  recover  if  he  was  injnred  In  eosaettaeace 
of  choiMlng  a  dangerous,  in  preferawe  to  a 
safe,  way  to  pwform  tbe  work,  when  both 
ways  w&ct  equally  available  and  known  to 
him. 

"No.  8.  Tb»  court  instructa  the  Jury  that 
if  you  find  and  believe  from  the  evidence 
that  tbe  plaintiff  bad  knowledge  of  the  fact, 
if  you  find  it  to  be  a  fact,  that  the  car  un- 
der which  he  was  working  at  the'  time  be 
was  injured  was  likely  to  be  mov^  without 
notice  to  blm,  or  without  notice  to  operators 
of  tbe  motor  car,  mentioned  in  the  evidence, 
that  plaintiff  was  beneath  said  table,  and 
that  he  was  In  danger  of  being  Injured 
thereby,  then  It  was  the  duty  of  plaintiff 
to  use  such  care  for  his  own  safety  as  an 
ordlne^rlly  prudent  man  would  use  nnder 
similar  circumstances,  and  if  tbe  plaintiff 
foiled  to  use  such  care  for  bis  safety,  and 
relied  solely  npon  some  other  peisoB  or  per* 
eons  to  warn  blm  of  approaching  danger, 
then  tbe  court  Insbracta  you  plaintiff  was 
guilty  of  contrUiutory  neglUrence;  and  your 
verdict  must  be  for  defendant** 

Tbe  court  refused  to  give  an  Instmctlon 
In  tbe  nature  of  a  demurrer  to  tbe  evidence 
offered  by  the  defendant,  and  also  refused 
to  give  instructions  Not.  2,  8,  and  6  offered 
by  tbe  defendant  No.  2,  so  refused,  declar- 
ed in  effect  that  U  plaintiff  bad  knowledge 
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of  the  defect  in  defradant's  system  at  tbe 
time  and  before  be  began  work  beneatb  tbe 
table,  tben  be  assumed  tbe  risk  of  being  In- 
jured on  account  thereof.  No.  3,  so  refused, 
declared  that,  If  plaintiff  knew  at  the  time 
he  was  working  under  the  table  that  It  was 
-likely  to  be  moved  without  warning  and  in- 
jure him,  be  assumed  tbe  risk.  No.  9,  so 
refused,  was  as  follows; 

"No.  6.  Tbe  court  Instructs  tbe  Jury  that 
while  It  is  the  duty  of  the  master  to  exer- 
cise reasonable  care  to  promulgate  and  en- 
force reasonable  rules  for  the  protection  of 
its  servants,  where  the  exposure  Is  such 
that  ordinary  care  requires  tbem,  yet  the 
court  instructs  you  that  the  master  Is  not 
bound  to  provide  against  all  r^ks  which  are 
so  open  and  obvious  that  the  servant  by 
tbe  exercise  of  ordinary  care  can  protect 
himself  against  them,  and  the  court  In- 
structs you  that  if  you  find  and  believe  from 
the  evidence  that  while  on  April  12,  1907, 
plaintiff  was  working  beneath  the  table  men- 
tioned In  the  evidence,  the  risks  of  injury 
to  himself  were  so  opra  and  obvious  that 
tbe  plaintiff  could  and  should,  by  the  exer- 
cise of  ordinary  care,  have  protected  him- 
self against  them,  and  further  find  that  by 
exercising  ordinary  care  by  looking  be  could 
have  seen  tbe  motor  car  mentioned  In  the 
evidence,  or  by  listening  could  have  heard 
tbe  said  car  in  time  to  have  avoided  being 
Injured  when  it  pnlled  the  said  table,  am) 
negligently  failed  to  look  or  listen  for  the 
approach  of  said  car,  or  if  be  did  look  or 
listen,  but  failed  to  heed  what  be  saw  or 
heard,  or  find  that  prafntiff  by  the  exercise 
of  ordinary  care  with  the  use  of  means  at 
hand,  if  any,  could  have  prevented  the  mov- 
ing of  said  table  without  warning  to  him- 
self, or  have  apprised  the  persons  In  charge 
of  such  car  of  bis  presence  under  the  table, 
then  your  vwdict  must  be  for  the  defendant 
company." 

Richard  F.  Ralph  and  Rowland  L.  John- 
ston, both  of  St  Louis,  for  appellant  B.  L. 
Shackelford,  J.  C.  Klskaddon,  and  A.  H. 
Elskaddon,  all  of  Clayton,  for  respondent 

OAULB^ELD,  J.  (after  stating  the  facts 
as  above).  [1]  I-  The  trial  court  very  prop- 
erly refused  to  give  the  demurrer  to  the 
evidence.  The  testimony  certainly  tended 
to  prove  that  tbe  shifting  about  of  these 
immense  tables  amid  the  roaring  noise  and 
innumerable  activities  of  a  great  shop  was 
complex  and  dangerous,  peculiarly  dan- 
gerous as  to  an  employ^  working  under 
them,  and  that  it  was  feasible  and  proper 
by  rule,  regulation,  sign,  signal,  or  watch- 
man to  advise  Its  motormen  engaged  In  mov- 
ing the  tables  of  tbe  whereabouts  of  em- 
ployes working  tmder  them,  or  to  warn 
such  employes  of  the  approach  of  danger. 
This  was  sufficient  to  show  a  case  where  the 
duty  to  make  such  rule  or  regulation,  or 
provide  such  sign,  signal,  or  watchman,  rest- 
ed upon  the  employer.  Reagan  t.  Railroad, 


03  Mo.  848,  6  S.  W.  371,  8  Am.  St  Rep.  542; 
1  Labatt  on  Master  and  Servant,  §  219. 
And  whether  the  defendant  was  guilty  of 
negligence  In  that  respect  was  a  question  for 
the  Jury.   Reagan  v.  Railroad,  supra. 

[2]  Defendant  appears  to  concede  this, 
but  asserts  that  by  reason  of  plaintiff's  brief 
employment  around  the  shop  he  must  have 
known  that  no  such  precaution  liad  beea 
taken  by  his  employer  for  his  protection, 
and  that,  being  possessed  of  such  knowledge, 
hi3  going  and  remaining  under  the  table 
without  taking  precautions  on  bis  own  ac- 
count against  being  injured  by  a  movement 
of  the  table  was  coniribntory  negligence  as 
matter  of  law.  We  doubt  whether  the  proof 
is  conclusive  that  the  plaintiff  bad  the 
knowledge  which  defendant  would  thus  im- 
pute to  him ;  but.  If  It  be  granted  that  lie 
had  such  knowledge.  It  does  not  necessarily 
follow  that  he  was  guilty  of  negligence  aa 
matter  of  law.  In  order  to  convict  tbe 
plaintiff  of  negligence  as  matter  of  law  in 
not  taking  precautions  against  being  injured 
by  the  moving  of  the  table,  it  should  conclu- 
sively appear,  not  only  that  he  knew,  or 
in  the  exercise  of  ordinary  care  should  have 
known,  that  no  one  would  take  such  precau- 
tions unle^  he  did,  but  also  that  he  knew, 
or  In  tbe  exercise  of  ordinary  care  should 
have  known,  that  the  table  was  liable  to  be 
moved  during  the  time  he  would  be  engaged 
in  Ills  work  under  it  In  other  words,  he 
must  Iiave  known,  not  only  of  the  defect,  but 
of  the  present  danger  to  he  apprehended 
therefrom.  Heberling  v.  C31ty  of  Warrens- 
burg,  204  Mo.  604,  614,  103  S.  W.  36.  Now 
It  was  tbe  custom,  as  plaintiff  knew,  not  to 
move  a  table  as  long  as  It  remained  **nn* 
stripped"  of  glass,  and  when  he  went  under 
this  table  It  was  "unstrlpped,"  and  was  not 
being  "stripped" ;  neither  was  there  any- 
thing to  Indicate  that  it  was  about  to  be 
"stripped."  There  Is  nothing  In  the  record 
to  show  that  plaintiff  knew,  or  by  the  exer- 
cise of  ordinary  care  should  have  known, 
that  the  table  could  be  stripped  and  made 
ready  for  moving  during  the  25  minutes  he 
would  be  at  work. 

[3]  The  presumption,  which  the  law  In- 
dulges, that  he  was  in  the  exercise  of  care 
for  his  own  safety,  negatives  the  idea  tliat 
he  had  such  knowledge  or  was  negligent  In 
not  having  It  Tbe  burden  was  on  the  de- 
fendant to  prove  the  contrary,  and  It  failed 
to  sustain  It  It  was  certainly  entitled  to 
nothing  more  than  to  have  the  question  of 
plaintiff's  contributory  negligence  submitted 
to  the  Jury,  as  was  done.  W©  regard  this 
conclusion  as  being  in  perfect  accord  with 
the  third  Instruction  given  at  the  Instance 
of  the  defendant,  which  defendant's  counsel 
say  In  their  brief  is  a  correct  statement  of 
the  law  under  the  evidence. 

II.  The  defendant's  contention  that  in- 
struction No.  3  given  at  Its  Instance  is  In 
conflict  with  the  first  four  Instructions  given 
at  the  instance  of  plaintiff  Is  witliout  merit 
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The  first  three  of  plain tUTa  Instmctions 
dealt  wltti  defendant's  neflfUgence  alooe,  ex- 
cept tbat  th^  made  plalntUTs  recovery  de- 
pendcmt  opon  his  having  been  Injured  **wlth- 
ont  any  fanit  on  his  part"  The  Conrth  de> 
dues  nothing  more  than  that  an  enqdoytf 
does  not  aasnme  the  risks  which  are  the 
oonseqnenoes  of  Us  employer's  negligence,  a 
doctrine  well  established  In  this  statew  The 
defmdanfs  Instmctlon  No.  S  properly  deals 
with  the  question  ct  plalntUTs  alleged  oon- 
tribntory  nogUgence  und  negatlres  his  right 
to  reooTer  U  fonnd  guilty  thereof.  We  hare 
discorwed  no  conflict  between  these  Instmc- 
tlons,  and  defendant  has  failed  to  suggest 
wherein  such  omfllct  exists. 

[4]  m.  The,  trial  conrt  did  not  err  In  re- 
foalng  to  give  defendants  refused  instruc- 
tions Nos.  2  and  8.  The  qnesUon  was  not 
of  assumption  of  rlAk,  but  of  contributory 
ne^lgraoe,  wblch  defendants  given  Instmc- 
tioa  Na  8  properly  presented  to  tlie  Jury. 

IT.  We  need  not  determine  whether  the 
defendant's  Instruction  No.  6.  was  or  was 
not  erroneous.  It  Is  sufficient  to  say  that 
without  it  the  Jury  was  fully  and  proparly 
ittstmcted  as  to  every  phase  of  the  case. 

The  Judgment  Is  affirmed. 

NORTONI,  J.,  concurs. 

BETNOLDS,  P.  J.  I  am  unable  to  concur 
tai  the  conclusion  arrived  at  1^  my  learned 
associates  In  this  case. 

PlalntUTs  own  testimony  shows  that  he 
knew  the  conditions  surrounding  the  work 
in  wblch  he  was  engaged;  knew  that  this 
motor  car  was  apt  to  come  down  Its  tracks, 
be  attached  to  the  stripping  table  under 
which  he  was  working  at  any  time  and  to 
move  and  draw  it  out  He  knew  that  no 
watchman  was  kept  at  the  table,  nor  on  the 
motor,  to  warn  those  at  work;  be  had  him- 
self worked  on  the  motor  a  few  days  before, 
la  pulling  it  down  the  track,  and  knew  how 
it  was  operated.  He  sat  or  crouched  under 
the  stripping  table  with  bis  leg  across  the 
track  over  which  that  table  was  liable  to 
be  moved  at  any  time.  He  was  working  In 
a  shop  where  the  noise  of  machinery  was 
twond  to  render  it  difficult  to  hear  the  ap- 
proach of  the  motor.  He  knew  that  no 
watcbman  was  there  to  warn  him  of  its  ap- 
proach, and  hence  he  was  bound  to  look 
oat  for  his  own  safety  under  surroundlngB, 
all  of  wblch  were  apparent  and  well  known 
to  him.  It  was  not  necessary  tbat  he 
Aould  be  a  skilled  employ^,  or  one  of  long 
ezperioice  In  the  work,  to  know  Its  dangers. 
To  a  man  of  the  most  ordinary  sense  and 
pradence,  it  must  have  been  known  that 
the  place  and  conditions  under  which  he 
wu  at  work  required  that  a  lookout  be  kept 
(w  bis  own  safety.  He^had  no  right  to  be 
baled  into  secnrl^  by  waiting  for  the  warn- 
ing volee  of  anyone;  he  knew  no  one  was 
on  guard  tor  that  purpose ;  that  no  warning 


was  ever  sounded,  and  that  thh  motor  moved 
up  and  down  Its  tracks  wlttiout  anyone  being 
there  to  give  notice  of  its  approach.  All  this 
Is  clear  from  plalntUTs  own  testimony.  I  am 
compelled  to  the  eoncloslon  that  his  own 
carelessness  directly  contributed  to  his  mis- 
fortune. 

.  But  plalntifl  says  he  was  so  engrossed  In 
his  work  that  he  nether  watched  nor  lis- 
tened. 

In  McOrath  v.  St  Louis  Transit  Go.,  197 
Mo.  97,  107,  108,  94  S.  W.  872,  875  (6  L.  R. 
A.  [N.  S.]  202,  7  Ann.  Cas.  887),  U  is  said: 
"It  was  the  duty  of  the  deceased  to  use  his 
sense  of  sight  and  sense  of  hearing  for  his 
own  protection.  He  had  no  right  to  become 
BO  engrossed  In  his  work,  if  he  was  so  en- 
grossed, as  to  be  n^lgent  of  his  own  safe- 
ty." That  la  the  rule  recognized  in  many 
cases. 

Nor  was  the  employer  guUty  of  actionable 
negUgence  toward  this  plaintiff  by  reason 
of  a  fellure  to  have  watchmen  stationed 
around  the  works  to  give  warning  of  the 
approach  of  the  motor.  Plaintiff  knew  the 
conditions  under  which  the  work  was  there 
conducted ;  he  knew  that  the  car  at  wblch 
be  was  working  was  liable  to  be  moved  at 
any  time  and  without  warning.  Regard  for 
bis  own  safety  should  have  prevented  him 
from  throwing  his  leg  across  the  track  ow 
which  be  knew  the  wheels  of  the  car  were 
bound  to  pass  if  tbat  car  was  pulled  out  by 
the  motor.  Under  such  conditions  the  em- 
ployer "Is  not  required  to  keep  special  watch 
over  his  employ^  and  warn  him  of  common 
dangers  to  which  he  may  be  subjected  In  the 
performance  of  his  ordinary  duties."  1  La- 
batt  on  Master  and  Servant  (Ed.  1904)  S  209a. 

In  Ring  v.  Mo.  Pac.  Ry.  Oo.,  112  Mo.  220, 
loc.  cit  280,  20  S.  W.  436,  438,  our  Supreme 
Court  has  said,  speaking  of  laborers  on  a 
railroad  track:  ."The  situation  was  not  one 
of  unusual  danger,  nor  one  not  ordinarily 
Incident  to  the  work  they  were  employed 
to  perform.  *  *  *  He  (plalntifO  had 
worked  on  the  road  nine  or  ten  years,  with 
trains  passing  frequently  during  every  day, 
and  was  fftmillar  with  all  the  dangers;  no 
rules  were  shown  which  absolved  the  labor- 
ers from  vratchlng  for  themselves  for  passing 
traiOB,  or  tbat  Imposed  upon  the  foreman  the 
duty  of  watching  and  warning  them  of  tlie 
ordinary  danger  from  passing  trains.  Under 
these  circumstances  a  rule  that  would  im- 
pose upon  the  master  the  duty  of  watching 
each  individual  workman,  and  warning  blm 
of  the  passing  of  every  train,  and  of  keeping 
him  out  of  danger,  would  be  an  abrogation 
of  the  well-recognized  and  necessary  rule, 
that  the  servant,  when  oigaged  in  his  mas- 
ter's service,  assumes  aU  the  risks  ordinarily 
incideit  to  the  dlsdurge  of  ttw  duties  he 
undertakes  to  iwform;  and  woulfl  make  the 
master  an  Insurer  of  the  nfety  of  bis  serv- 
ants." It  is  tme  that  in  Oe  case  at  bar, 
the  employmoit  had  bem  his  but  a  few  days 
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before  tbe  accident,  bat  flie  evidence  ot 
plaintUf  blmself  allows  that  It  bad  been  long 
enousb  to  acquaint  bim  with  the  exact  con- 
dtttons  attendant  apon  it,  that  he  was  fa- 
mUl&r  with  the  dangers  of  his  sitaatlon,  and 
here,  aa  in  the  Ring  Case,  not  only  were  no 
rules  nor  even  a  custom  shown  that  absolved 
the  laborers  in  thla  plant  from  watching  for 
themselves  for  the  approach  of  the  motor. 
So  far  from  that  being  the  case,  plaintiff 
counts  on  the  absence  of  rules  as  negligence. 
I  cannot  agree  that  It  was,  no  rule  or  custom 
providing  for  them. 

It  is  true  that  our  Supreme  Court,  in 
Reagan  v.  St  Louis,  K.  &  N.  W.  Ry.  Co., 
93  Ho.  348,  6  S.  W.  371,  3  Am.  St  Rep.  &42, 
a  case  cited  by  my  Brother  Cbulfleld,  does 
lay  down  the  rule  tliat  one  who  employs 
aerranta  in  a  complex  and  dangerous  business 
oviht  to  prescribe  rules  auffldent  for  its  or- 
derly and  safe  managamoit,  and  that  his 
faUnie  to  do  so  la  a  personal  neglect  for 
tbe  cctnaeqimiceB  of  whldi  he  will  be  liable 
to  bla  servants  Bnt  I  do  not  understand 
that  this  plalntlfl  was  anqtloyed  In  a  complex 
w  dangarmu  buabieaB.  In  an  employmoit  any 
more  dangerous  than  any  employment  con- 
nected with  the  opwatioB  ef  machinery  can 
be  Mtd  to  be  danmou.  It  aeema  to  me 
that  tlw  oiqiileymeat  in  this  caae  la  more  of 
the  claaa  referred  to  In  Blnf  t.  Ho.  Faa  Ry. 
Oo.,  nipra,  tban  In  Beagu     St  Lonla,  K. 

N.  W.  Ry.  Ck».,  anpra.  Hence  I  think 
that  the  rule  laid  dewn  In  the  former  case 
Is  the  one  that  should  here  govern. 

Learned  counsel  fer  respondent  refw  to 
I>akan  v.  Oliase  ft  Son  Hercantlle  Co.,  197 
Ho.  238,  94  S.  W.  944,  and  like  cases  as 
preacrlblng  the  duty  of  the  employer  to  fur- 
niah  a  safe  place  to  work.  That  duty  is 
clear,  bnt  the  facts  in  Judgment  in  the  Dakan 
C^un  are  entirely  differeni;  from  those  at 
bar.  Horeover,  those  counsel  at  the  trial 
abandoned  tbe  assignment  of  negligence 
founded  on  the  charge  that  plaintiff  had  been 
sent  into  a  dangerous  and  perilous  place  to 
do  his  work.  In  their  printed  brief  and 
argument  counsel  say  In  so  many  words: 
'The  place  Into  which  the  plaintiff  was  sent 
was  perfectly  safe,  and  would  so  appear  to 
an  ordinarily  prudent  man,  until,  without 
notice  to  the  plaintiff,  it  was  suddenly  rea- 
dered  perilous  1^  a  n^lgent  act  of  the  nuuh 
tee."  Tbe  negligent  act  of  the  mastw  here 
complained  of  is  the  failure  to  warn  plain- 
tiff or  to  warn  those  In  charge  of  the  motor 
of  plaintlfFs  presenoe.  As  before  remarked, 
even  conceding  such  failure,  plaintiff  know- 
ing that  no  rule  required  snch  warning  to 
be  given,  was  not  absolved  from  ordinary 
▼Igtlance  against  an  obvious  danger.  He  as- 
aomed  Its  risks. 

I  think  tbe  demurrers  should  have  been 
snstalned  and  that  the  Judgmmt  of  the  cir- 
cuit court  should  be  reversed. 


DAVIDSON  V.  ST.  LOUIS  ft  S.  V.  B.  Ca 
(8pring6eld  Court  of  Appeals.  Hissourl. 
June  S,  1912.    DiaaeDting  Ojrinion 
June  11,  1912.) 

L  Railboads  (S  348*)— Injubies  TO  Fsiaoirs 

ON  TaAOK— Pbiua  Facie  Case. 

Under  Rev.  St  1909,  {  314a  providing 
that  the  aervants  of  a  railroad  coiporatioD  in 
charge  of  its  traina  ahall  ring  the  bell  or  aouod 
the  whistle  upon  approaching  a  crossing,  and 
that  for  a  failure  to  do  so  the  corporation  shall 
be  liable  (or  all  damages  which  any  person 
may  sustain  at  a  crossing,  testimony  by  one 
injured  by  the  running  away  of  his  team,  that 
because  no  bell  was  rung  or  whistle  blown  he 
crossed  in  front  of  tbe  train  and  was  in  a  po- 
sition where  his  horses  were  scared,  makes  out 
a  prima  fade  ease. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
C^Qt  Dig.  S{  1138-11N>;  Dec.  Dig.  S  34&*J 

2.  Railboads  (|  346*)— Ceossimo  Accideiit 

— COMTBIBDTOBY  NEaUOBNCB— BUBOEir  OF 

PaooF. 

Where  plaintiff,  injured  in  a  railroad  cross- 
ing accident,  has  made  out  a  prima  fade  case, 
the  railway  company  has  the  burden  of  prov- 
ing his  contribatory  negligence, 

[Ed.  Note.— For  other  caaea,  see  Railroads, 
Cent  Dig.  H  1117-1123;  Dec  Dig.  (  346.»] 

3.  Evidence  <{  359*)— Injubies  to  Pebson 
AT  Cbossino— Aduissibiutt. 

In  an  action  by  one  injured  Iv  (be  ron- 
ning  away  of  hia  team,  which  was  scared  by  an 
approaching  train,  where  he  stated  that  the 
rauroad  crossing  was  substantially  the  same 
just  before  trial  as  it  was  at  the  time  of  the 
acddent,  photographs  of  the  crossing  taken  at 
the  time  of  the  trial  are  admissible  In  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  150»-1612;  Dec  Dig.  |  869.*] 

4.  svidencb  (h  850,  888*)— advnsibxutt— 
Photographs. 

Photographs  duly  verified  are  admissible 
In  evidence  as  aida  to  tbe  jury  in  arriving  at 
an  understanding  of  the  evidence,  hut  they 
are  not  entitled  to  the  same  coDsideratlon  as 
conceded  physical  facts,  and  shoidd  be  weighed 
by  the  jury  as  the  evidence  of  facts. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent,  Dig.  S§  1509-1512,  Xee0-i677;  Dec.  Dig. 
8S  359,  383.*] 

6.  Thial    (S    143*)-EviDENCE    (i  584*)- 
Weight    and    SumciBnoT  —  Piztbicai. 

Facts. 

Where  the  established  physical  facts  and 
common  observation  and  experience  condict 
with  the  testimony  of  a  witness,  that  testimo- 
ny must  yield  and  cannot  be  accepted  as  tbe 
basis  of  a  verdict;  but  where  the  physical 
facts  surrounding  an  injury  by  the  running 
away  of  horses  which  were  scared  by  a  train 
are  in  conflict  the  question  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  !S  342,  343;  Dec.  Dig.  {  143;*  Evidence. 
Cent.  Dig.  H  2424.  2426,  2427;  Dea  Dig.  i 
584.*] 

6.  TaiAL  (I  139*)- DiBECTED  VEBniOT— BlOBT 

TO  VeBDICT. 

Defendant  railroad  company,  wUdi  seeks 
to  defeat  a  recovery  on  the  ground  of  contrib- 
utory negligence,  is  not  entitled  to  a  directed 
verdict,  wliere  the  evidence  showing  the  con- 
tributory negligence  is  oral ;  the  weight  of 
such  evidence  being  for  tbe  jury,  and  the  court 
being  unable  in  such  case  to  assume  tbe  truth 
of  the  testimony  reqalred  for  a  peremptory  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
^•^^  ^<  333,  838-841,  866:  Dea  Dig.  i 
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7.  Trial  (|  140*)— DiRBcnoN  or  Vebdict. 

A  party,  by  introducing  witnesses,  vouch- 
es for  their  credibility,  and  so,  where  they  es- 
tablish that  the  other  party  was  not  liable,  a 
Erected  verdict  may  properly  be  based  on  their 
teatimony. 

[fid.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  334,  S3S;  Dec  Dig.  {  140.*-] 

8.  EVIDBNCB  (i  121*)— InJOBIES  TO  FEBBOHB 
Near  Cbossinq — Aduissibiutt. 

In  an  action  by  one  injured  by  the  run- 
ning away  of  his  team,  vrhich  was  scared  by  a 
traia  which  [uiased  a  crossing,  the  injured  per- 
ioa  may  testify  that  steam  was  escaping  from 
the  engiae,  that  fact  being  part  oi  the  res 
mtm,  although  be  la  incompetent  to  testify 
tiiat  an  unusual  amount  of  steam  was  escapr 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ii  303,  307-368,  U17,  1118;  Dec. 
Dig.  i  121.*] 

9.  NEOUOENCE  (S  72*)— COHTBIBtrrOBT  Neo- 

iJQESOi— Stand ABD  of  Gabb— Bmeboen- 
cns. 

When  a  person  la  aaddenly  and  without 
Ms  own  fault  placed  in  apparent  danger,  he  ia 
not  required  to  exercise  the  same  degree  of 
thonghttulnai*  that  hs  ti  under  other  dr- 
camstances. 

[Ed.  Notc^For  other  cam,  see  Negligence, 
Cent.  Dig.  IS  98,  100;  Deo.  Dig:  I  72>] 

10:  Bailboadb  (I  860*)— iNnTBiKS  to  Peb- 
80N8  AT  CBOsaiNGB— Questions  fob  Jubt. 
In  an  action  against  a  railroad  company 
for  injuries  received  by  plaintiff  owing  to  the 
mnning  off  of  his  team  which  was  scared  by 
a  railroad  train,  where  the  testimony  on  the 
qoestion  whether  (ilaintiS  could  have  turned 
around  was  conflicting,  it  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sailroada, 
Cent.  Dig.  U  1162-1192;  Dec.  Dig.  |  3Sa*] 

IL  TUAL  (I  286*}— InSTBUCnOKB— GUBB  OF 

Kbbob. 

In  an  action  against  a  railroad  company 
for  injuries  received  by  plaintiff  owing  to  the' 
running  off  of  his  team,  which  was  scared  by 
a  railroad  train,  plaintiff  testified  tliat  be  would 
have  been  unabfe  to  have  held  bis  horses  if 
he  had  not  crossed  in  front  of  the  train,  and 
that  he  could  not  turn  around  because  of  a 
ditch.  The  court  charged  that  If  plaintiff  could 
not  with  safety  have  turned  around  and  es- 
caped, and  if  he  was  in  the  exercise  of  due 
care,  he  should  recover,  that  if  at  any  time 
before  he  attempted  to  cross  in  front  of  the 
train  he  could  have,  by  looking  and  listening, 
heard  the  same,  then  verdict  should  be  for  the 
defendant,  and  that,  despite  the  statutory  du- 

3r  of  the  railroad  company  to  aonnd  Its  wbia- 
e  or  ring  Its  bell,  plaintiff  could  not  recover 
in  case  he  did  not  exerdse  ordinary  care. 
Held,  that  the  error,  in  the  flrat  Instruction,  in 
assuming  that  plaintiff  could  not  have  turned 
bis  team  around,  was  not  prejudicial  owing  to 
the  other  Inatructlona. 
[Ed.  Note.— For  other  cases,  see  Trial,  CenL 
706-7U,  TIB,  nSTflA;  Doc.  Dig.  | 

Gray,  J.,  diBsenting. 

Appeal  from  Clnralt  Court,  Barton  Coiuty; 
B.  O.  Thnrman.  Judge. 

Action  by  Henry  J.  Davlclson  against  the 
St.  Louis  &  San  Francisco  Railroad  Com- 
psDy.  From  a  Judgment  for  vlalntlfE,  de> 
fendant  appeals.  Afflnned. 

W.  F-  Erans,  of  St.  Louis,  and  Mann,  John- 
noa  A  Todd,  of  Sprlof^eld,  for  appellant. 
Kdwin  I*  Moore,  of  Lamar,  for  respondent. 


NIXON.  P.  J.  On  March  18,  191%  after 
sundown  and  about  dusk,  respondent  was 
driving  a  team  bitched  to  a  biuK7  on  a  pub- 
lic highway  in  Jasper  county  where  the  aame 
crossed  the  track  of  appellant's  railroad,  and 
bis  team  became  frightened  at  appellnnt's 
freight  train  and  ran  away,  and  be  was 
permanently  injured-  He  Instituted  this 
suit  for  damages,  alleging  that  the  agents 
and  servants  of  the  appellant  in  charge  of 
the  train  failed  to  give  any  statutory  signals 
for  the  crossing,  and  also  that  they  negli- 
gently and  carelessly  permitted  an  unusual 
amount  of  steam  to  escape  from  the  engine 
on  such  highway,  thereby  frightening  plain- 
tUTs  team.  'The  suit  was  Instituted  in  the 
circuit  court  of  Barton  county,  and  was  there 
tried  before  a  Jury  on  the  11th  day  of  April, 
1911,  resulting  in  a  verdict  in  favor  of  the 
plaintiff  for  $5,000.  A  motion  for  a  new 
trial  was  filed  and  overruled,  and  the  com- 
pany appealed  to  this  court 

It  appears  from  the  evidence  that  plaintiff 
was  driving  north  on  the  public  road  whldi 
runs  north  and  south,  and  that  the  railroad 
tra(%  runs  southeast  and  northwest  inter- 
secting the  public  road  at  an  acute  angle. 
Plaintiff  was  driving  two  ponies  to  a  single 
buggy.  With  him  in  the  buggy  was  a  young 
man  named  Sbelton,  who  was  leading  five 
head  of  mules  belonging  to  plaintiff.  The 
plaintiff  was  coming  from  the  south  and  the 
train  from  the  southeast  On  the  east  side 
of  the  public  road  was  a  peach  orchard.  The 
plaintiff  vrlth  his  team  and  the  mules  passed 
over  the  railroad  crossing,  but  the  animals 
then  became  frightened  at  the  train,  and  the 
team  ran  away,  and  plaintiff  was  thrown  out 
of  the  buggy  and  seriously  injured;  one  ot 
his  legs  having  to  be  amputated. 

The  plaintiff  testified  that  be  had  crossed 
the  railroad  at  this  crossing  eight  different 
times  during  the  fall  and  winter  preceding 
the  time  be  was  Injured  and  that  no  signals 
were  given  for  the  crossing.  He  also  stated 
that  steam  was  escaping  from  the  engine  at 
the  time  it  passed  the  crossing  on  the  day 
of  the  accident  The  defendant  offered  no 
testimony  tending  to  contradict  the  above 
facts,  and  offered  no  evidence  of  any  of  its 
employes  in  charge  of  the  train  or  other- 
wise that  it  gave  the  proper  statutory  sig- 
nals when  approaclung  the  crossing,  and 
therefbre  they  may  be  conceded  for  the  par- 
poses  of  this  appeal  as  being  true. 

The  plaintiff  testified  at  the  trial  that  his 
mules  were  not  accustomed  to  trains,  and 
knowing  of  the  public  crossing,  he  was  on 
the  lookout  for  approaching  trains;  that  he 
was  driving  about  three  miles  an  hour,  In  m 
slow  trot;  and  that  he  both  looked  and 
listened  for  an.  approaching  tnla  after  he 
passed  the  comer  of  the  orchard,  and  neither 
saw  the  train  nor  heard  any  signal;  that 
the  orchard  comes  to  a  V-shape.  the  point 
of  the  V  being  made  towards  the  crossing 
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by  the  public  road  on  one  side  and  the  rail- 
road on  the  other;  that  traveling  on  the 
public  road,  when  he  had  passed  the  last 
tree  in  the  orchard,  the  railroad  track  would 
be  about  25  or  30  feet  from  Mm;  that  he 
could  not  see  a  train  approaching  the  cross- 
ing from  the  southeast  because  the  railroad 
,  comes  up  out  of  a  valley  and  trains  come 
through  a  dirt  cnt  which  la  grown  up  with 
weeds,  brush,  and  "stuff";  that  yon  cannot 
see  back  southeast  until  yon  get  on  the  rail- 
road track;  that  until  yon  get  within  10 
feet  of  the  crossing  you  positively  cannot 
see  a  train  coming  because  the  weeds,  grass, 
and  "stufT*  win  hide  it  Crom  view;  that  it 
is  impossible  to  see  the  railroad  when  you 
pass  the  last  tree  in  the  orchard  going  to- 
wards the  crossing  because  of  the  cut  and 
of  the  grass  growing  on  the  sides  of  the 
same;  that  you  will  get  within  10  feet  of 
the  crossing — or  from  220  to  230  feet  from 
the  point  where  you  pass  the  last  tree — be- 
fore you  can  see;  that  the  cut  is  not  so  vray 
deep;  but  that  yon  have  to  get  where  you 
can  look  through  that  cut;  and  that  the 
weeds  and  grass  growing  on  the  bank  prevent 
yon  from  Beeing.  He  testifled  that  he  aaw 
the  train  when  he  was  about  SO  feet  from 
the  crossing  and  8  or  10  feet  from  the  track, 
but  that  thm  was  a  ditch  on  the  west  side 
of  the  public  road  which  prevented  him  from 
turning  around,  and  that  he  therefore  hni^ 
rled  his  animals  over  the  track  and  succeed- 
ed in  getting  across  and  about  80  feet  north 
of  the  track  aa  the  engine  passed  and  Cright^ 
ened  his  team,  causing  the  damages  afore- 
said. 

Appellant's  iirincipal  assignment  of  wror 
la  that  the  conrt  erred  In  refusing  to  sustain 
its  demurrer  at  the  close  of  all  the  evidence 
In  the  case. 

[1. 2]  As  above  Btated,  the  respondent  tes- 
tified that  he  both  looked  and  listened  for 
an  approaching  train;  that  the  statutory 
signals  were  not  given;  and  that  he  did  not 
bear  the  train  and  could  not  see  it  because 
the  weeds  and  brush  and  "BtutT'  growing  on 
the  bank  between  him  and  the  railroad  track 
obstructed  his  view. 

Section  8140,  R.  8.  1909,  provides  that 
servants  of  railroad  corporations  In  charge 
of  its  trains  on  approaching  public  crossings 
shall  ring  the  bell  or  sound  the  whistle  as 
therein  provided,  under  a  penalty,  and  also 
that  such  corporation,  for  fallnre  to  comply 
with  sudi  statute,  shall  be  liable  for  all 
damages  which  any  person  may  sustain  at 
such  crossing  when  such  bell  is  not  rung  or 
such  whistle  Is  not  sounded  as  therein  re- 
quired. Lloyd  V.  Railroad,  128  Mo.,  loc.  clt 
607,  29  8.  W.  153,  31  S.  W.  110. 

It  must  be  conceded  that  plaintiff's  evi- 
dence made  fbr  him  a  prima  facie  case,  and 
the  burden  of  proving  that  plaintiff  was 
guilty  of  negligence  directly  contributing  to 
bis  own  injury  was  upon  the  defendant. 

In  addition  to  bis  own  testimony,  the  plain- 


tiff offered  the  testimony  of  Glifton  McNallle 
and  of  James  T.  Koonce.  Mr.  McNallle  had 
lived  near  the  crossing  for  many  years,  and 
was  living  there  at  the  time  of  the  injury 
and  at  the  time  of  the  trial.  On  direct  ex- 
amination he  testified  that,  on  account  of 
the  orchard,  an  approaching  train  could  not 
be  seen  until  the  orchard  was  passed.  On 
cross-examination  he  testifled  as  follows:  "Q. 
Now,  after  he  had  cleared  the  orchard,  there 
would  be  nothing  to  prevent  his  seeing  the 
train  if  he  had  looked  In  that  direction?  A. 
No.  Q.  So  when  he  woald  be  00  feet  at 
right  angles  with  the  railroad,  and  farther 
from  the  crossing,  he  could  both  hear  and 
see  the  train?  A.  Yes,  sir;  that  Is,  if  be 
turned  around  and  looked  back  he  could 
This  evidence  was  given  by  deposition  nine 
months  after  the  accident;  and,  as  to  such 
testimony.  It  was  open  to  the  observation  of 
the  Jury  that  neither  party  Inquired  of  him 
during  the  taking  of  his  testimony  as  to  tlie 
basis  of  his  opinion,  or  whether  he  had  ever 
had  his  attention  particularly  called  to  the 
matters  concerning  which  be  testified,  or 
whether  he  had  ever  observed  as  to  the  ob- 
structions along  tiie  right  of  way  whlcb 
plaintiff  claimed  obstructed  his  view  on  the 
day  of  the  accident  Mr.  Koonce  testified 
that  he  was  working  for  Mr.  McNallle  at 
the  time  of  the  accident,  bat  had  never  ex- 
amined the  crossing  particularly  until  a  few 
days  before  the  trial;  that  on  the  day  of 
the  accident  he  saw  the  train  approachlDg 
the  crossing;  that  the  whtotle  was  notsonnd- 
ed  and  the  bell  was  not  rung  for  the  cross- 
ing; that  a  tew  days  prior  to  the  trial  be 
was  at  the  crossing;  that  standing  at  a  pttbit 
245  feet  from  the  crossing  and  In  the  center 
of  the  highway  a  train  comlnff  from  the 
southeast  could  be  seen  one-balf  mUe  away; 
and  that  be  stood  at  that  point  and  saw  a 
train  pass.  He  stated  that  he  was  present 
on  the  di^  when  some  photographs  were 
taken  of  the  crossing  and  the  wagon  road 
and  railroad  track  near  the  sam^  and  that 
the  camera  for  the  photographs,  at  the  time 
they  were  taken,  was  at  the  said  a46-fbot 
point 

In  behalf  of  the  defendant,  six  witnesses 
testifled,  among  them  being  Uie  young  man 
named  Shelton  who  was  with  plaintiff  at 
the  time  of  the  accident  and  also  the  photog- 
rapher who  took  the  photographs  referred  to 
by  the  witness  Eoonce.  These  witnesses  tes- 
tifled that  from  a  point  245  feet  or  250  feet 
south  of  the  crossing  the  plaintiff  could  have 
seen  the  approaching  train  for  almost  one- 
half  mile  before  It  rrached  the  crossing. 

In  addition  to  the  testimony  of  these  wit- 
nesses, three  photograplis,  which  were  taken 
five  days  before  the  trial,  were  offered  In 
evidence  after  the  same  had  been  Identlfled 
and  declared  to  be  correct  by  Eoonce  and 
the  photographer.  These  photographs  cor- 
roborated the  testimony  of  all  the  witnesses 
on  this  question,  ezc^t  that  of  the  plaintiff. 
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tod  showed  that  a  person  Btaodlng  246  feet 
Boatta  of  the  crossing  in  the  public  road  could 
see  the  bott<»n  of  the  wfiistliiig  post  one- 
fourth  mile  from  the  crossing,  and  even  the 
wheels  of  the  cars  of  a  train. 

[3]  AlUiongh  the  photographs  were  taken 
more  tliau  a  year  after  the  accident,  they 
were  admissible  in  evidence,  becaase  plain- 
tiff testified  that  he  had  been  oat  to  the 
crossing  a  few  days  before  the  trial,  and  that 
thore  was  lelatlTdr  no  diange  In  the  snr- 
roundings. 

These  witnesses  for  the  defendant  went  to 
examine  the  place  of  the  accident  at  the  re- 
quest of  tlie  defendant's  claim  agent,  presum- 
ably for  the  purpose  of  procuring  evidence  to 
be  used  at  the  trial.  Witnesses  Gault,  Horn, 
and  Shelton  were  at  the  scene  of  the  acci- 
dent A  few  days  after  its  occurrence  at  de- 
fendant's request,  but  on  the  witness  stand 
gave  no  evidence  concerning  the  results  of 
their  examination  of  the  locality  at  that 
time.  The  other  witnesses  for  the  defendant, 
IS  well  as  these  witnesses,  were  again  at  the 
scene  of  the  accident  about  a  year  after  the 
accident  and  only  a  few  days  before  the  trlaL 
At  this  time  Unst  before  the  trial)  their  at- 
tention seems  to  have  been  more  especially 
directed  to  a  point  of  observation  on  the 
public  road  aboot  200  feet  away— measured 
south  from  the  crossing.  At  or  near  this 
place  the  camera  was  placed  and  the  photo- 
graphs exhibited  in  evidence  were  taken. 
From  this  point  the  witnesses  made  observa- 
tions, and  they  testified  that  they  coold  see  a 
train  approaching  from  the  east  for  one-half 
mile ;  that  there  were  no  obstructions  In  the 
way.  A  train  was  In  fact  photographed,  as 
shown  by  the  pictures  introduced  In  evidence, 
one-half  mile  northwest  of  Wentworth.  One 
of  the  witnesses  (Mcllhenny)  walked  down 
the  track  for  one-half  mile  and  looked  back 
along  the  defendant's  right  of  way  and  saw 
the  top  of  a  buggy  at  or  near  the  crossing 
where  plaintiff  was  injured,  standing  prob- 
ably ISO  feet  south  of  it  on  the  public  road. 

As  we  have  stated,  the  burden  of  proving 
contributory  negligence  rested  upon  the  de- 
feodant  Why  the  attention  of  its  several 
witnesses  was  not  called  to  the  conditions 
as  to  seeing  the  right  of  way  or  an  approach- 
ing train  at  points  other  thsn  this  one  point 
is  not  explained.  Nor  were  any  of  these  wit- 
nesses asked  whether  there  was  any  brash, 
weeds,  or  grass  growing  along  the  right  of 
way  as  plaintiff  had  testified. 

After  these  witnesses  had  testified,  and 
after  the  photographs  were  offered  in  evi- 
dence, the  plaintiff  was  not  recalled  for  fur- 
ther examiliatlon  or  to  point  out  any  inac- 
coradee  in  the  photographs. 

It  la  contended,  however,  by  appellant,  that 
the  testimony  of  plalntilf  that  he  looked  and 
listened  for  the  train  and  did  not  see  it  is 
not  oititled  to  any  probative  force,  but  is 
absolutely  contnry  to  the  physical  facts  de- 
veloped in  the  case,  and  should  as  a  matter 
0(  law  be  declared  onworthy  of  constdera- 


tlon ;  that  the  photographs  pres^ted  the 
physical  facts  to  the  Jury ;  and  that,  as  the 
plaintiff's  testimony  la  contradicted  by  the 
physical  facts,  the  court  should  wholly  dis- 
regard It. 

[4]  The  law  seems  to  be  settled  that  photo- 
graphs duly  verified  are  admissible  in  evi- 
dence as  aids  to  the  Jury  In  arriving  at  an 
understanding  of  the  evidence  or  of  the  sltn- 
atlon  or  condition  or  location  of  objects  or 
premises  material  or  relevant  to  the  Issues; 
but  they  have  not  been  held,  as  claimed  by 
appellant,  to  be  anlmpeacbable  evidence,  or 
as  standing  on  the  same  basis  as  physical 
facts.  The  general  rule  is  that  photographs 
stand  on  the  same  footing  as  diagrams,  maps 
or  models  and  rest  to  some  extent  on  the 
credit  of  the  witnesses — in  the  same  way  as 
a  map,  plat,  or  plan.  In  careless  or  lnex[>ert 
hands,  photographs  are  capable  of  very  seri- 
ous misrepresentation  of  the  original,  and 
their  valae  depends  upon  their  accuracy. 
They  must  be  shown  by  extrinsic  evidence 
to  be  faithful  representations  of  the  place  or 
subject  as  It  existed  at  the  time  involved  in 
the  controversy.  In  no  case  has  it  been  held 
that  they  are  entitled  to  the  same  considera- 
tion as  evidence  as  conceded  physical  facts; 
but  the  principle  1b  established  that  they  go 
to  the  Jury  for  their  consideration,  and  that 
the  weight  to  be  given  them  Is  to  be  deter- 
mined under  the  same  tests  as  are  applied  to 
other  evidence.  Fuller  v.  Boblnson,  230  Mo. 
22, 130  S.  W.  343,  Ann.  Oas.  iei2A,  938 ;  Baos- 
tian  V.  Young,  152  Mo.,  loc.  cit.  324,  53  8.  W. 
922,  76  Am.  St.  Rep.  462 ;  Wigmore  on  Evi- 
dence, 790;  Elliott  on  Evidence,  vol.  2,  S 
1263;  Beardslee  v.  Columbia  Twp.,  188  Pa. 
406,  41  Atl.  617,  68  Am.  St  Rep.  883 ;  Higgs 
V.  Railroad,  16  N.  Dak.  446,  114  N.  W.  722, 
IS  L.  B.  A.  (N.  S.)  1162, 15  Ann.  Cas.  97. 

[B]  The  law  as  to  the  weight  to  be  given 
to  physical  facts  is  fully  recognized  in  this 
state  to  the  effect  that,  where  the  establish- 
ed physical  tads  and  common  observation 
and  experience  conflict  with  the  testimony  of 
a  witness,  such  testimony  must  yield,  and  the 
statement  of  the  witness  does  not  amount  to 
substantial  evidence  of  the  facts  testified  to 
and  cannot  be  accepted  as  the  basis  of  a  ver- 
dict or  Judgment.  Phlppln  v.  Railway,  106 
Mo.,  loc.  cIt  343,  OS  S.  W.  410 ;  Champagne 
V.  Harney,  189  Mo.,  loc.  dt  726,  88  S.  W.  92. 

The  evidence  offered  In  this  case  as  to  the 
physical  facts  is  conflicting,  and  hence  does 
not  bring  it  within  that  class  of  cases  where 
It  is  held  that  what  the  physical  facts  sur- 
rounding the  injury  are  conceded,  and  con- 
sequently one  of  two  conclusions  must  Inevi- 
tably be  drawn— olther  that  the  plaintiff  did 
not  look  and  knowingly  drove  upon  the  rail- 
road track  and  was  Injured,  or  that  he  did 
look  and  saw  the  approaching  train  and  at- 
tempted to  cross  In  front  of  it  and  was 
thereby  guilty  of  contributory  negligence — 
and  hence  recovery  would  in  dther  case  be 
barred  by  his  contributory  negligence.  On 
the  cwtrarr,  the  plaintiff  in  this  caae  teotl- 
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fled  tbat,  on  the  day  of  the  accident,  weeds, 
grass  and  brush  were  growing  along  the  rail- 
road of  right  of  way  and  which  he  claims  hid 
from  his  view  the  approaching  train.  Such 
objects  as  be  testified  to  were  easily  remov- 
able and  could  not  properly  be  classed  as 
permanent  physical  facta.  Hence  it  was  not 
physically  Impossible  for  plaintiff  to  have 
failed  to  see  the  train  on  March  18,  1910,  be- 
cause of  obstructions,  and  yet  that  the  other 
witnesses  a  year  afterward  could  see  it  on 
the  public  road  at  the  point  of  the  orchard. 
As  to  whether  the  conditions  existing  at  the 
time  of  the  accident  were  truly  stated  by 
plaintiff  was  to  be  considered  by  the  Jury  In 
connection  with  his  statement  at  the  trial 
that  he  had  lately  been  bacl£  there  and  could 
not  notice  any  changes — that  the  location  of 
things  was  relatively  the  same — and  we  think 
It  was  the  function  of  the  jury  to  determine 
these  matters  of  fact  in  the  light  of  all  the 
evidence  in  the  case,  and  not  a  qnestlon  of 
law  for  the  court 

[I]  In  this  case  the  plaintiff  by  his  evi- 
dence had  admittedly  made  a  prima  facie 
case,  and  thereafter  the  trial  proceeded  upon 
the  defendant's  plea  of  contributory  negli- 
gence. At  the  conclusion  of  all  the  evidence 
the  defendant  asked  for  a  directed  verdict 
on  the  ground  that  the  proof  was  uncontra- 
dicted and  unimpeached  as  to  Its  affirmative 
defense  of  contributory  negligence,  and  asked 
the  court  to  declare  as  a  matter  of  law  that 
It  was  entitled  to  a  judgment  notwithstand- 
ing the  prima  fade  case  made  by  the  plain- 
tiff. It  is  to  be  seen  that  defendant,  as  far 
as  its  plea  of  contributory  negligence  Is  con- 
cerned, occnplea  the  logical  position  of  a 
plaintiff  in  the  proof  of  its  affirmative  de- 
fense, and  yet  it  asked  the  court  as  a  matter 
of  law  to  pass  upon  the  concluslveneas  of  the 
testimony  oflTered  upon  this  Issue. 

In  considering  the  question  thps  raised,  a 
distinction  la  to  be  reot^nlzed  between  a  de- 
murrer to  a  party's  evidence  and  a  directed 
verdict  tff  the  oonrt  In  its  favor.  In  order 
to  sustain  a  demnrr»  to  ttie  erldaice  for 
fltUuEe  to  make  out  a  prima  tede  case.  It  Is 
not  necessary  for  the  court  to  pass  on  the 
credibility  of  the  plaintiff's  witnesses;  their 
credlbUttgr  is  not  only  assnmed,  but  the  pro- 
bative facts  an  given  every  reasonable  in- 
tendment In  order  to  ascertain  the  plalntUTs 
right  of  recovery.  Bnt  a  vodlct  for  a  party 
peremptorily  directed  by  the  conrt  apon  evi- 
dence maln^  oral,  in  cases  where  the  burden 
of  proof  la  on  such  party,  occupies  an  en- 
tirely different  relation  to  the  established 
principles  of  law.  It  has  often  been  held. 
In  other  JurladlctionB,  that  nncontradlcted 
oral  evidence  of  a  party  holding  the  burden 
of  proof  Is  not  sufficient  to  command  a  di- 
rected verdict,  whefe  the  inferences  to  be 
drawn  from  all  the  circumstances  are  open 
to  different  conclusions  by  reasonable  men. 
But  in  our  state  the  law  seema  to  be  well 
established  that  when  the  alles^tlons  of  a 


party  are  denied,  and  an  Issue  thereby  rais- 
ed, and  such  party  baa  the  burden  of  proof, 
and  the  evidence  Introduced  by  such  party 
to  sustain  the  Issues  on  his  part  1^  oral,  the 
Issues  of  fact  should  be  submitted  to  the 
jury,  although  the  evidence  is  uncontradicted 
and  unimpeached.  and  even  though  the  oi>- 
poslte  party  has  introduced  no  evidence,  be- 
cause uncontradicted  testimony  cannot  be 
treated  as  conceded  facts.  Link  v.  Jackson, 
158  Mo.  App.  63,  139  S.  W.  588,  596.  The 
Jury  must  determine  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  tbelr 
testimony.  It  Is.  not  the  province  of  a  trial 
court,  after  a  plaintiff  has  made  out  a  prima 
facie  case,  to  sustain  an  Instruction  to  tbe 
Jury  to  find  for  the  defendant,  offered  at  tbe 
close  of  all  the  evidence,  on  the  ground  that 
defendant's  proof  Is  uncontradicted  and  is 
sufficient  to  overcome  the  prima  facte  case 
wblch  tbe  couceded  and  admitted  facts  make 
for  the  plaintiff ;  nor  can  an  appellate  court 
hold  that  such  an  instruction  under  such 
circumstances  should  have  been  given,  after 
a  verdict  for  -plaintiff  has  been  sustained 
by  the  trial  court,  without  assuming  the 
prerogatives  which  under  our  Constitution 
and  laws  belong  to  the  Jury.  Qanmm 
Laclede  Gaslight  Co..  14S  Mo.  602.  46  &  W. 
968,  47  S.  W.  907,  48  L.  R.  A.  605. 

Onr  attention  has  been  called  to  sporadic 
cases  In  this  state  whldi  have  held  that 
vrtiUe  omtrlbatory  negllgmee  is  a  matter 
of  defoise^  and  the  burden  of  proof  aa  to 
that  defense  rests  upon  the  defendant.  atiU 
if  It  appears  without  any  conflict  of  erl- 
dence  from  the  plaintiff's  own  case,  or  from 
the  cross-examination  of  his  witnesses,  or 
from  other  undttputed  evUenoe  in  the  cue; 
that  the  injured  party  was  guilty  of  contrib- 
utory negligence,  proximately  contributing  to 
prodnoB  the  injwy,  tbe  court  should  direct  a 
verdict.  See  Chnrch  r.  Ballroad,  110  Mo. 
203,  23  &  W.  1066.  Bnt  there  Is  another 
Une  of  cases  beginning  as  far  back  as  Bryan 
V.  Wear,  4  Bfo.  106,  ^rbSsb.  hold  to  tbe  role  as 
we  have  stated  it— that,  when  the  testimony 
to  sustain  an  issue  la  oral  and  uncontradict- 
ed, the  question  la  still  one  for  the  Jury  and 
the  oonrt  cannot  direct  a  verdict  Vaulx  v. 
Campbell,  8  Mo.  224;  McAfee  v.  Byan,  11 
Mo.  S64;  Gregory  v.  Chambers,  78  Mo.  294; 
Wolff  V.  Campbell.  110  Mo.  114.  19  8.  W. 
622;  Schroeder  v.  RaUroad,  108  Mo.  322,  18 
S.  W.  1094,  18  L.  R.  A.  827;  Cleveland  & 
Aurora  Mineral  Land  Co.  v.  Ross.  13S  Ho. 
101,  86  S.  W.  216;  Huston  v.  Tyler,  140  Ma 
252,  86  8.  W.  654;  Gordon  v.  Burrls,  141 
Mo.,  loc.  cit  615.  43  S.  W.  642;  Hunter  v. 
Wethlngton,  205  Mo.  284,  103  S.  W.  643,  12 
Ann.  Cas.  BSd;  Johnson  v.  Grayson,  230  Mo. 
380,  180  S.  W.  678;  Seehom  v.  Bank,  148  i 
Mo.  266,  4S»  S.  W.  886;  Hugumln  v.  Hinds,  97 
Mo.  App,  346,  71  8.  W.  479;  Whltson 
Bank.  105  Mo.  App.  006,  80  8.  W.  827;  Bank  I 
V.  Hammond,  124  Mo.  App;  177,  101  8.  W. 
677;  McCrosky  t.  Murray,  142  Mo.  App.  133, 
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125  S.  W.  226;  Dyer  t.  Tjrrell,  142  Mo. 
App.  467.  127  S.  W.  114;  Brinkman  v,  Got- 
tenstroeter,  163  Mo.  App.  3S1, 134  S.  W.  584; 
Link  T.  Jackson,  snpra. 

While  there  is  some  apparent  conflict  to 
the  boldlnga  In  these  cases  and  the  line  of 
cuea  of  which  Church  v.  Railroad,  supra, 
Is  an  example,  we  take  it  that  the  role  aa 
ve  have  stated  it  Is  now  the  settled  law  of 
tbis  state.  In  Gordon  t.  Bnrris.  snpra,  the 
court  In  commenting  upon  this  question  used 
the  following  language :  "The  jury,  it  is  said, 
most  detomlne  the  credibility  ot  witnesses 
and  tlie  wdgbt  to  be  giren  to  their  evidence, 
ud  a  eonrt,  when  it  undertakes  to  pass 
upon  the  aafficiency  of  such  evidence  to 
prove  a  given  fact,  nsnrps  the  province  of 
the  Jary.  Tbis  rule  bas  not  been  uniformly 
recognized  In  this  stat^  but  was  declared  at 
an  early  day  and  baa  been  generally  fol- 
lowed  in  the  later  dedalona."  Ibis  lan- 
foage  was  quoted  with  ai^roval  In  Dalton 
V.  Poplar  Blnfl.  ITS  Mo.,  loc.  dt  47,  72  S. 
W.  1068.  While  the  ease  of  Gordon  t. 
Bmrls  (or  any  of  the  later  cases)  does  not 
expresdy  dedare  that  the  eases  not  In  line 
with  this  holding  are  overruled,  yet  they 
establish  the  rule  which  we  have  Just  stated 
M  firmly  that  it  is  our  duty  to  follow  it, 
although  there  may  be  other  cases  apparent- 
ly out  of  harmony  with  these  decisions. 

[7]  There  Is,  apparently,  a  alight  modifica- 
tion of  this  rule  In  cases  In  which  the  party 
on  whom  rests  the  burden  of  proof  finds 
that  his  case  Is  made  by  the  testimony  of  the 
other  party.  This,  however,  Is  not  In  conflict 
with  the  rule  as  we  have  stated  it  A  party 
by  Introducing  witnesses  vouches  for  their 
credibility,  and  hence  the  weight  and  credi- 
bility of  such  testimony  is  eliminated  from 
the  consideration  of  the  Jury;  and  therefore, 
whea  snch  party  by  the  uncontradicted  evl- 
doice  of  hla  own  witnesses  ma^es  a  case  for 
his  opponent,  the  court  may  give  a  per- 
emptOTy  Instrnction  based  mmn  that  testi- 
mony. Mockowik  T.  Bailroad,  196  Mo.  SSO, 
M  &  W.  2S6.  The  only  ba^  on  which  a  per- 
emptory Instruction  to  find  for  the  defend- 
ant in  this  cue  could  be  given  would  be  that 
plaiatura  own  testimony  afflrmaUvely  shows 
that  be  waa  gnnty  of  contrlbntory  negligence. 
We  do  not  think  hla  testtmony  is  of  such  a 
diaracter  as  to  warrant  a  peremptory  in- 
stroetlon  against  him  im  iliat  Issae  Hence 
the  trial  court  In  refusing  to  give  the  di- 
rected verdict  asked  by  defendant  committed 
no  error. 

(I]  While  plaintiff  was  oa  the  witness 
stand,  he  testified  that,  as  the  engine  passed 
over  the  crossing,  an  unusual  amount  of 
steam  was  escaping.  This  testimony  was  of- 
fered in  support  of  an  allegation  to  that  ef- 
fect contained  In  the  petition.  On  cross- 
examination  of  the  witness  It  developed  that 
he  was  not  qnallfled  to  testify  on  that  sub- 
ject, and  the  coort  permitted  the  plaintUC 


to  withdraw  from  the  Jury  aB  the  testtmony 
relating  to  this  issue.  TSe  defendant  asked 
the  court  to  Instruct  the  jury  to  disregard 
all  the  testimony  relating  to  the  escape  of 
steam.  This  instruction  was  refused;  but, 
at  the  request  of  defendant,  the  court  in- 
structed the  jury  that  the  testimony  tbat  the 
escape  of  steam  was  unusual  was  withdrawn 
and  to  disregard  the  same  In  making  up 
ttielr  verdict 

When  It  is  remembered  that  plaintiff  was 
not  Injured  In  a  collision,  but  that  his  team 
was  frightened  by  the  approaching  train, 
then  It  must  be  admitted  that  evidence  as  to 
the  noise  that  the  train  was  making  and  all 
that  hai^tened  at  the  crossing  was  admis- 
sible In  support  of  plaintiff's  theory  that  htS 
team  was  frightened,  and  was  competent  as 
part  of  the  res  gestse  or  facts  forming  part 
of  the  transaction,  and  we  cannot  say  that 
the  court  committed  error  in  not  giving  the 
instruction  asked  by  defendant  directing  the 
jury  not  to  consider  the  testimony. 

[1-11]  Appellant  also  complains  of  plain- 
tiff's instruction  numbned  2.  By  this  in- 
structloo  the  court  told  the  Jury  that  if 
plaintUC,  after  becoming  aware  of  the  ap- 
proaching engine^  could  not  with  safety  have 
turned  around  and  escaped,  and  that  plain- 
tiff was  In  the  exercise  of  due  care  at  the 
time,  and  that  taUnre  to  give  one  or  the 
other  of  the  statutory  signals  was  the  sole 
cause  ot  the  injury,  the  verdict  should  be 
for  the  plaintiff. 

The  plaintiff  testlfled  tiiat  be  oonld  not 
torn  around  oa  accoont  ot  tiba  ditdi,  and 
that  he  therefOTo  concluded  it  would  be  safer 
to  get  over  the  trad^  and  be  hurried  across. 

Technically  speaking,  the  Instruction  Is 
open  to  critldaan,  ^tlu>n|^  It  does  require 
the  Jury  to  find  that  platatlff  was  In  the 
exercise  of  doe  care  at  the  time,  and  it 
would  have  berai  better  bad  It  submitted  In 
graeral  terms  the  conduct  of  plaintiff  while 
caught  In  the  place  of  danger ;  but  the  law 
is  .that,  when  a  person  la  suddenly  and  with- 
out bis  own  fault  placed  In  a  place  of  ap- 
parent danger,  he  la  not  required  to  exer- 
cise the  same  degree  of  thongbtfulness  that 
he  is  under  other  circumstances.  The  evi- 
dence as  to  the  condition  of  the  public  road 
where  the  accident  took  place  as  to  whether 
plaintiff  could  have  turned  around  was  con- 
flicting, and  therefore  properly  for  the  con- 
sideration of  the  jury.  The  Instruction  is 
also  assailed  by  the  aivellant  because  it 
singled  out  one  method  of  escape  and  im- 
pliedly took  from  the  consideration  of  the 
jury  the  question  whether  he  could  have 
escaped  by  getting  out  of  the  buf^  and 
holding  the  heads  of  the  ponies.  After  some 
hesltaUon.  plaintiff  finally  testified  that  he 
could  not  have  held  his  team  under  the 
circumstances.  The  question  at  beet  was 
pure  conjecture  as  to  whether  the  horses, 
under  the  circumstances,  were  so  frightened 
that  they  could  or  could  not  be  controlled. 
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Tbe  court  at  the  Inatance  of  defendant  gave 
the  foIlowlDg  Instrnctloiis: 

*^he  court  inatmcts  the  Jury  tbat  If  the 
plalutifC,  Davideon,  at  any  time  before  be 
attemirted  to  croaa  In  front  of  defoidant's 
train,  so  close  as  to  cause  hia  team  to  be 
frtehtened  and  run  away,  could  have  by 
looking  or  Ust^ilng  for  the  approaching  train 
Been  or  heard  the  same  comlns,  then  yonr 
Terdlct  mnat  be  for  the  defendant,  no  mat- 
ter what  other  facts  yon  may  &id,  and  re- 
gardless of  what  Is  said  In  any  other  In- 
struction. 

"The  court  Instructs  the  Jury  that  the  daty 
Imposed  by  the  statute  upon  defendant  rail- 
road company  to  ring  Its  bell  or  blow  Its 
wblstie  upon  approaching  a  public  railroad 
crossing  does  not  relieve  the  tniTeler  upon 
the  public  highway,  and  did  not  relieve  the 
plaintiff,  of  the  duty  of  looking  and  listen- 
ing for  an  approaching  train,  and  that  If  yon 
further  And  and  believe  from  the  evidence 
tbat  by  looking  or  listening  for  the  ap- 
pToaching  trabt  plaintiff  could  have  seen  or 
beard  the  same  in  time  to  have  prevented  his 
team  from  mnntng  away  by  the  exercise  of 
ordinary  care  on  hia  part,  then  yonr  verdict 
will  be  for  the  defendant." 

When  the  Instructions  are  all  considered 
together  on  the  -  (question,  we  think  the  de- 
fendant suffered  no  prejudicial  Injury. 

For  the  reasons  herein  appearing,  the  judg- 
ment l8  affirmed. 

OOX,  J.,  concurs. 

GRAY,  J.  (dissenting).  In  Porter  v.  Rail- 
road, 199  Mo.  82,  97  S.  W.  880,  it  Is  said: 
"It  Is  well  settled  in  this  state  that,  when  a 
traveler  approaches  a  railroad  crossing,  he 
must  look  both  ways  and  listen  for  coming 
trains,  and  the  negligence  of  the  company  In 
failing  to  give  proper  signals  will  not  excuse 
the  traveler's  duty  to  look  and  listen." 

It  is  also  well  settled  that  a  railroad 
track  is  in  Itself  a  warning  of  danger,  and 
one  who  attempts  to  cross  it  must  act  with 
care  proportionate  to  the  danger,  and  If  the 
traveler,  by  looking,  could  have  seen  the 
train  approaching,  the  mere  fact  that  he 
testifies  that  he  did  look,  and  did  not  see, 
does  not  oititle  bim  to  have  the  question 
submitted  to  the  Jujjy.  Sangulnette  r.  Rail- 
road, 196  Mo.  466,  95  S.  W.  386. 

I  agree  that  In  determining  whether  plain- 
tiff, because  of  bis  own  negligence,  had  a 
case  for  the  Jury,  defendant's  testimony, 
where  controverted,  cannot  be  considered, 
and  that  plaintiff  la  entitled  to  the  fall  force 
of  all  UDcontroverted  facts  and  to  all  his 
controverted  evidence,  and  is  to  be  allowed 
every  reasonable  and  favorable  inference  of 
fact  deducible  from  all  the  evidence;  also, 
that  the  question  of  contributory  negligence 
is  for  the  Jury,  where  the  facts  are  in  dis- 
pute, and  where,  though  undisputed,  tbey 
are  such  as  to  lead  the  minds  of  reasonable 
men  to  different  cracluslons.  I  am  also  of 


the  opinion  the  plaintiff,  by  tds  own  testi- 
mony made  a  prima  ^ade  case,  and  if  he 
had  offered  no  ofha  witnesses,  but  had 
rdled  solely  on  his  own  testimony,  hia  case 
might  have  been  proporly  snbndtted  to  the 
Jury.  When  he  tesUfled  that  he  conld  not 
see  the  train  coming  and  did  not  hear  it, 
although  he  looked  and  listened,  and  that 
no  statutory  signate  were  gtvoi  and  be  wa» 
injured,  he  made  a  prima  fftde  case.  The 
question  of  his  contributory  ne^gence  was 
an  afflrmatlTe  defense,  and  he  bad  the  rl^t 
to  have  the  Jury  pass  upon  the  <aedibUlt7  of 
defendant's  witnesses,  who  testified  in  sup- 
port of  this  defense. 

The  plaintiff,  however,  did  not  rest  witb 
his  own  testtmony,  bat  offered  two  other 
witnesses,  who  testified  that  the  train  could 
have  been  seen  for  a  half  mile  np  the  trade 
by  plaintiff  at  all  times  while  he  was  on  the 
highway,  ^m  the  time  he  reached  a  point 
within  245  feet  of  tJie  crossing  nnUl  he  bad 
passed  over  the  same.  In  other  words,  these 
witnesses  testified  that  from  the  time  the 
plaintiff  came  within  246  feet  of  the  eroea- 
Ing,  until  he  had  passed  over  it,  he  had  a 
plain  view  down  the  track  for  a  half  mile 
from  the  crossing,  and  could  have  seen  the 
train  coming  for  that  distance.  One  of  these 
witnesses  had  lived  fbr  34  years  in  thatn^h- 
borhood,  and  was  examined  by  the  plalntUC 
on  direct  examination  for  the  purpose  of 
showing  that  he  was  perfectly  familiar  with 
the  CKWBli^  and  had  observed  the  condi- 
tions surrounding  It  The  other  witness 
had  lived  5  or  6  years  In  the  vicinity  of  the 
crossing,  and  was  well  acquainted  with  the 
surroundings.  As  stated  in  the  majority 
opinion,  these  witnesses  were  corroborated 
by  six  disinterested  witnesses  who  testified 
for  the  defendant,  and  also  by  three  photo* 
graphs,  the  correctness  of  which  plalntifl 
did  not  dispute. 

It  la  my  contention  that  when  the  plain- 
tiff's witnesses  testify  to  a  certain  fact,  and 
the  witnesses  for  the  defendant  testify  to 
the  same  fact,  and  there  is  no  conflict  In 
their  testimony,  there  Is  no  Issue  of  fact  to 
submit  to  the  Jury.  I  give  full  recogultlon 
to  the  rule  that,  where  the  plaintiff  has  tes- 
tified to  certain  facts  which  are  contradicted 
by  his  own  witnesses,  be  sUIl  has  the  right 
to  have  the  Jury  'pass  upon  his  (^edibility 
and  weigh  the  testimony  and  find  for  him, 
although  to  do  so  Is  to  return  a  verdict  in- 
consistent with  and  contradictory  to  the  tes- 
timony of  his  other  witnesses. 

I  do  not  find  In  this  case,  however,  any 
such  conflict  in  the  testimony  of  the  plain- 
tiff and  his  witnesses.  The  plaintiff  testi- 
fied as  follows;  "Q.  When  you  travel  along 
that  public  road  west  of  the  orchard,  and 
as  yon  get  farther  north,  state  how  the  ob- 
struction of  the  trees  Is  then,  whether  yon 
can  see  better  than  when  yoa  are  further 
south,  or  worse,  as  you  get  up  nearer  the 
north  end  of  the  orchard?  A.  You  can't  see 
the  train  coming  at  all.  Q.  Why  not?  A. 
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Well.  It  Is  a  valley  back  there.  Q.  Back 
vbere?  A.  Back ;  about  a  half  a  mile  back, 
tliere  is  a  valley  tbere.  Q.  Public  road  or 
nllroad?  A.  I  mean  on  tbe  railroad.  There 
Is  a  Talley  there,  and  trains  come  right  up 
ODt  of  that  dirt  cat,  and  that  cat  la  growed 
op  with  veeds  and  grass  and  staff,  and  yon 
cui*t  see  back  that  way  for  that  antll  you 
fet  on  the  right  of  way;  growed  up  with 
weeds  and  brash  and  staff,  and  It  is  kind 
of  a  iltOe  cot  there,  and  you  couldn't  see 
the  train  no  distance  unless  yoa  got  np  onto 
the  main  traA  on  the  railroad.  Then  you 
could  loc^  straight  down  the  track  and  see 
It;  bat  If  yoa  got  out  ten  feet  to  on«  side 
you  porttlrely  couldn't  see  no  train  coming, 
beanse  tbe  grass  and  weeds  and  staff  there 
will  bide  QiB  view  of  it  Q.  Now,  when  you 
SDt  to  that  point  I  have  spoken  of,  that  would 
be  due  west  of  the  last  treat  A.  Yea,  idr. 
Q.  Going  a  litUe  farther  north  of  that.  Just 
passing  the  last  tree,  could  yon  13ien,  by 
tnming  around,  see  back  'down  the  track? 
A  No,  sir.  Q.  Beeaose  of  these  tbli^  yoa 
have  mentlonedT  A.  Tea.  Q.  How  tax  on 
math  In  the  usable  part  of  tlie  pubUe  road 
before  yon  can  see  any  distance  down  the 
track?  A.  Yon  will  get  in  ten  feet  of  the 
cnssinE  before  you  can  see  any  distance 
at  an.  Yon  wHl  get  220  or  280  feet  north 
alMg  the  lig^t  of  way  before  yon  can  look 
buk  and  Bee  the  train  coming.  You  bare 
got  to  get  where  you  can  look  through  that 
cat,  beeaaae  it  is  not  so  very  dew,  bat  yoa 
take  weeds  and  grass,  that  grows  up  on 
tbat  bai^  will  prevoit  you  from  seeing. 
*  ■  *  Q.  In  coming  towartte  the  cross- 
tag,  within  800  or  400  feet  of  the  crossing, 
flootheast,  would  it  be  an  upgrade  or  down- 
grade, approaching  the  crossing  from  the 
southeast?  A.  Take  It  a  half  a  mile  south 
and  it  is  In  a  valley.  After  It  leaves  that, 
It  comes  to  a  little  grade  and  onto  a  ler- 
A  Q.  About  how  far  does  that  level  be- 
Irio  from  the  railroad  crossing?  A.  Well, 
I  oouldnt  say.  It  Is  not  very  far,  though. 
Q.  Wdl.  wliatls  your  mind  of  'not  very  far*? 
A.  Well,  I  couldn't  say  as  to  that"  On 
crass-examination,  he'testifled ;  "Q.  You  took 
no  measarements  of  any  Und?  A.  No,  sir. 
<i.  There  was  anoUiw  road  erosslug  Just  like 
tbat  ri^t  down  there— down  there  a  Iialf 
a  mile?  A.  Yes.  Q.  And  tlie  train  crossed 
that  crossing  befttre  it  crossed  that  crossing 
whoe  your  team  was  scared?  A.  Yes.  Q. 
How  Is  the  road,  upgrade  or  downgrade, 
from  your  croeslng  to  that  crossing?  A. 
Aboat  level— I  don't  know." 

It  will  be  noticed  from  plalntirs  testi- 
mony that  he  ascribed  bis  inability  to  see 
the  train  coming  to  a  dirt  cut  which  was 
covered  with  weeds  and  grass,  and  that  he 
could  not  see  the  approaching  train  until  be. 
lot  to  a  point  where  he  could  look  tbrot^h 
that  cat  He  did  not  undertake  to  say  at 
what  distance  tlie  cut  was  from  the  cross- 
ing, although  be  was  ezamloed  on  both  di- 


rect and  cross  examination  on  this  material 
point  He  simply  said  he  did  not  know  how 
far  it  was ;  that  be  had  made  no  measure- 
ments, and  It  was  not  very  far.  All  the  tes- 
timony tended  to  show  that  tbls  cut  was 
very  close  to  another  cnwslng,  which  was  a 
half  mile  from  the  crossing  where  {Aalntlff 
was  injured.  If  the  burden  had  been  on 
plaintiff  to  establish  the  fact  tliat  he  could 
not  have  seen  the  train  coming  a  quarter 
of  a  mile  from  the  crossing,  his  testimony 
would  have  wholly  failed  to  do  so.  Tbls  be- 
ing true,  there  waa  absolutely  no  conflict 
between  the  plalntUTs  testimony  as  a  wit- 
ness In  his  own  behalf,  and  the  testimony  of 
his  othu  wlbiesaes  who  testified  for  him, 
and  therefore  it  may  be  satd  that  the  testi- 
mony of  plaintiff's  witnesses,  as  well  as  those 
of  Uie  defendant,  all  agreed  that  tbe  train 
was  in  plain  view  and  could  have  been  seen 
by  the  plaintiff  at  any  Ume  after  It  came 
within  a  quarter  of  a  mile  of  the  crossing. 

In  RlclbBy  V.  Woodmen  of  the  World* 
146  B.  W.  401,  the  Kansas  City  Court  of  Ap- 
peals, in  an  opinlcm  by  Judge  Johnson,  held 
that,  where  tlie  witnesses  of  a  party  are 
supported  1^  the  witnesses  of  an  adverse 
party,  the  unctmtradlcted  fhets  must  be 
deemed  proved,  and  fliere  is  no  issue  for  tbe 
Jury.  It  la  farther  held  in  tlut  case  that 
where  the  defendant  r611es  on  an  afflnnatlve 
defense  sndi  dtfense  may  be  bo  dearly  and 
nndisputably  established  that  its  existence 
should  be  8CCQ)ted  1^  the  court  as  proved 
in  law,  and,  where  all  tbe  evidence  in  tbe 
case  Is  of  such  diaracter  tbat  it  affords  no 
room  fbr  reasonable  controversy,  there  can 
be  no  issue,  and  tberefore  nothing  concern- 
ing such  fiict  tog  the  Jury  to  determine. 

As  I  construe  the  majority  (pinion,  it  rec- 
ognises the  correctness  of  the  rule  deciared 
by  the  Kansas  Oity  Oourt  of  Appeals  in  the 
Ridley  Case,  and  therefore  our  differraces 
are  confined  to  tbe  propw  construction  to 
be  given  plaintiff's  teetimony,^  My  Associates 
are  of  tbe  opinion  that  he  did  testify  that 
be  could  not  see'  the  tndn  coming,  because 
of  certain  obstructions,  while,  as  I  construe 
his  testimony,  be  did  not  testify  tbat  audi 
obstructions  were  wltbln  a  quarter  of  a  mile 
of  tbe  crossing.  If  I  am  correct,  tlien  the 
case  falls  within  tbe  rule  of  the  Rlchey  Case, 
and  the  Judgment  should  be  reversed,  and 
the  cause  remanded. 


THOELB  V.  MARVIN  PLANING  MILL  CO. 

(St  Louis  Court  of  Appeals.   Mlasoari.  June 
4,  1012.   Rehearmz  Denied  June 
15,  19l2.)  . 

1.  Watvrs  ANn  Watbr  Coitbses  (I  126*)— 
SuBFACE  Waters— Rahtwateb  aito  Eaves- 

DBIF^AcnON  FOB  DaICAOES— PLEADIKO. 

A  petitioD  which  alleses  that  defendant, 
owning  land  adjoining  that  of  plaintiff,  wrong- 
folly  placed  lumber  mereon  in  piles  or  sheds, 
slanting  so  as  to  divert  rainfall  from  its  nat- 
ural course  on  defendant's  land,  and  discharge 
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it  on  bailding  lots  owned  by  pleinUff,  and 
against  the  walli  of  a  bnildine  sitnated  there- 
on, so  as  to  weaken  the  foundation  of  thff 
building,  injure  its  walls,  plaster,  and  paper, 
fill  its  cellar  with  water,  and  render  it  unfit 
for  use,  and  lessen  th9  market  value  of  the 
property  for  building  purposes,  states  a  good 
caase  of  action  for  damages. 

rEd.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  fii  139,  141,  142; 
Dec.  Dig.  8  126.*] 

2.  Waters  and  Water  Courses  (S  123*)— 
Rainwater  and  Eavbsdbif  —  Action  for 
Damaoes— Right  or  Action. 

An  action  for  damages  for  t^e  erection 
and  maintenance  of  lumber  sheds,  so  as  to 
turn  rainwater  on  plaintiff's  adjoining  land, 
can  be  maintained  if  the  defendant's  act  was 
unlawful,  in  the  sense  of  being  wrongful,  with- 
out proving  that  It  was  wUlfnl  or  malicloas. 

[Ed.  Note. — For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  137,  138;  Dec. 
Dig.  §  123.*1 

3.  Pl^ADINO   (I  376*) — ^laSUB  AND  PBOOF— 

Variance. 

Where  there  was  a  prayer  both  for  actual 
and  punitive  damages,  bot  the  court  withdrew 
the  question  of  the  latter  from  the  jury,  the 
allegation  that  d^ehdant's  act  was  malicious 
and  willful  was  immaterial,  and  might  be  re- 
jected a*  surplusage,  so  as  to  avoid  a  vari- 
ance. 

^d.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  1 1224 ;  Dec  Dig.  S  375.*] 

4.  Watxbs  and  Water  CouaaES  <|  126*}— 
Surface  Wateb— AonoB  vob  Dahaokb  — 

Instruction  B. 

In  an  action  for  damages  for  discharging 
rainwater  upon  plaintiffs  land,  an  instruction 
that  if  defendant,  owning  land  adjoining  that 
owned  by  plaintiff,  piled  lumber  on  his  land  in 
watersheds,  so  as  to  divert  and  discbarge  the 
rainfall  thereon  upon  plaintitTs  land  in  great- 
er volume  than  it  would  flow  in  its  natural 
course,  and  thereby  injured  the  wall  of  plain- 
tiff's building  and  lessened  the  value  of  Iiis 
property,  plaintiff  could  recover,  was  proper. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  If  139,  141,  l£i; 
Dec  Dig.  8  156.*] 

6.  Waters  and  Waivb  Courses  (|  125*)— 
Rainwater— Action  fob  Damages— Meas- 
ure OF  Dauaoeb. 

The  measure  of  damages  in  an  action  for 
wrongfully  discharging  rainwater  upon  plain- 
tiff's  adjoining  property  is  the  difference  in 
value  of  the  property  before  and  after  the  in- 
jury, resulting  from  the  diversion  of  water 
from  its  natural  course  and  discharging  it  in 
increased  volume  upon  plaintiff's  proiierty,  up 
to  the  time  of  trial. 

{Ed.  Note.— For  other  cases,  see  Watera  and 
Water  Ooatwa,  Gent  Dig.  f  140;  Dec.  IMg.  I 

m.*j 

6.  Waters  and  Water  Courses  (|  121*)- 
Rainwater  and  Eavbsdbif— Right  of  Ac- 
tion. 

Where  the  act  of  defendant  in  constructing 
and  maintaining  a  lumber  pile  or  shed  rosults 
in  accumulating  water  thereon  and  dlscbargiag 
it  upon  plaintiff's  adjoining  lands  to  his  injury, 
it  is  sufficient  to  give  plaintlfl  an  action  for 
damages. 

JEd.  Note. — For  other  cases,  see  Waters  and 
Water  Conrsea.  Cent  Dig.  S  136;  De&  Dig. 
I  121.*1 

7.  Waters  and  Water  Courses  (|  123*)— 
Bainwatbr  and  Eavesdbip^Rioht  of  Ac- 
tion FOR  Damages— PoPSESSiON. 

Po88e.<i8ion  of  land  under  claim  of  title,  or 
a  dalm  of  title  in  fee  for  more  than  16  years. 


with  or  without  possession  for  that  time,  is 
sufficient  title  to  maintain  an  action  against  an 
adjoining  owner  for  wrongful  discharge  of 
rainwater,  whereby  the  property  of  plaintiff  is 
injured. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  ^"rses,  Cent  Dig.  H  187,  138;  Dec. 

8.  Waters  and  Water  Courses  (|  119*)— 
Surface  Waters  —  Rights  and  Liabili- 
ties. 

The  commoD'Iaw  role  that  the  mere  di- 
version and  casting  out  of  surface  water  is 
no  cause  of  action,  unless  It  is  recldessly  done, 
prevails  in  this  state. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  131-134;  Dec 
Dig,  I  119.*] 

9.  Watebs  and  Wateb  Ooubskb  (i  126*)— 
Action  for  Damages— Issues  and  Proof— 

"WlIXFULLT." 

Where  a  petition  In  an  action  for  dam- 
ages for  wrongful  diversion  and  discharge  of 
rainwater  by  defendant  against  t^  owner  of 
adjoining  lands  alleges  that  such  act  was  done 
willfully  and  maliciously,  the  word  "willfully" 
means  on  purpose,  and  not  accidentally;  not 
necessarily  on  purpose  to  prodace  the  injarr, 
but  done  of  purpose,  and  not  tlie  consequence 
of  a  mere  accidental  act,  so  tliat  proof  that  It 
was  done  "willfully"  and  maliciously  in  that 
sense  was  not  necessary. 

 [Ed.  Note. — For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  H  189,  141.  142; 
Dec  Dig.  i  126.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  S,  pp.  7463-7481;  voL  8,  pp.  7835. 
7836.] 

10.  Appsai.  and  Ebbob  (i  lOlS*)— Discre- 
tion of  Coubt  Below— Deniai.  or  New 
Trial. 

The  trial  court's  denial  of  a  new  trial  on 
the  ground  of  misconduct  of  the  jury,  upon 
hearing  of  contradictory  affidavits,  is  condu- 
sive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  ff  8860-3876;  D^  Dig.  | 
1016.*] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; G.  A.  Wardeman.  Judge. 

Action  by  Emma  Thoele  against  the  Mar- 
vin PlanlDs  Mill  Company.  Judgment  for 
plaintiff,  aod  defendant  appeals.  Afllrmed. 

Chas.  r.  Zlebold,  of  St  Lonls,  for  appel- 
lant Evan  A.  Smith,  of  St  Lonls,  for  ze- 
Bpondent 

REYNOLDS,  P.  J.  This  Is  an  acUon  for 
damages  to  the  premises  of  plaintiff,  alleged 
to  have  been  sustained  by  reason  of  defend- 
ant piling  lumber  on  Its  premises  and  im- 
mediately adjoining  those  of  plaintiff.  In 
such  a  manner  as  to  cause  the  water  which 
fell  on  tbia  lumber  to  drain  over  on  to  plain- 
tiff's premises  and  injure  tbem. 

The  petition  sets  out  that  on  a  day  named 
defendant  being  In  possession  of  the  prem- 
ises described  as  adjoining  those  of  plaintiff, 
wrongfully,  wilfully  and  maliciously  piled 
lumber  upon  Its  land  "in  great  water  sheds 
or  lumber  piles,  slanting  from  west  to  east, 
thereby  wrongfully,  maliciously  and  wilful- 
ly diverting  from  its  natural  course  the  rain- 
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fall  and  water  falling  on  and  being  on  said 
tract  of  land  of  defendant  as  well  as  the 
drainage  and  wrongfully  and  maliciously 
cause  the  same  to  be  dlschai^ed  and  to  flow 
on  the  building  lots  aforesaid  of  plaintiff 
heretofore  described,  and  against  the  walls 
of  the  building  situated  thereon,  and  ever 
since  said  day  of  January,  1907,  un- 
lawfully continues  to  pile  said  lumber  as 
aforesaid  and  unlawfully  to  maintain  said 
lomber  sheds  or  lumber  piles  and  flow  of  wa- 
ter and  drainage  upon  and  against  the  lots 
and  property  of  plaintiff,  thereby  softening 
tbe  ground  under  the  foundation  of  plaln- 
tUTs  building  on  said  lot,  and  rotting  and 
disintegrating  the  foundation  of  plaintiff's 
said  building  and  the  walls  thereof,  and  caus- 
ing the  walls  and  foundation  of  said  building 
to  sink,  and  the  walls  thereof  to  crack  and 
split  and  to  All  with  moisture,  the  plaster 
to  crumble  and  peel,  the  paper  fade  and 
come  off,  and  the  cellar  under  said  buUdlug 
to  QU  with  water,  thereby  rendering  said 
bonding  Injured,  dangerous,  hazardous,  uq- 
wbolesome  and  unfit  for  use,  and  the  said 
lots  of  said  plaintiff  unfit  for  building  pur- 
poses, and  greatly  damaging  and  destroying 
the  market  value  of  plaintiff's  said  property 
to  the  damage  of  plaintiff  In  tbe  sum  of 
000;  that  defendant,  though  often  requested, 
has  n^Iected  and  refused  to  desist  from 
maintaining  said  lumber  plies  and  lumber 
sheds  and  diverting  the  natural  fiow  of  wa- 
ter and  drainage  as  aforesaid  on  its  prop- 
erty, OB  to  and  against  the  property  of 
plaintiff,  thereby  rendering  and  continuing 
to  render  plaintiff's  said  property  useless, 
dangerous,  Injured  and  damaged  as  afore- 
said, unhealthful  and  unwholesome  to  plain- 
tiff; that  plaintiff  has  no  adequate  remedy, 
and  to  avoid  a  mtiltipllclty  of  suits,  plain- 
tiff asks  Judgment  for  the  said  sum  of  $2,- 
000  actual  damages,  and  ^2,000  punitive  dam- 
ages and  costs;  and  that  an  Injunction  is- 
sne  from  this  Honorable  Court  perpetually 
restraining  defendant  and  ordering  it,  It?  of- 
ficers, agents  and  employes  to  cease  main- 
taining said  lumber  piles  and  lumber  sheds, 
aad  cease  diverting  the  natural  flow  of  wa- 
ter, and  drainage  from  the  aforesaid  proper- 
ty of  defendant  on  to  and  against  tbe  above 
described  property  of  plaintiff,  and  for  such 
other  and  further  relief  as  to  this  Honorable 
Court  may  aeon  meet  and  proper." 

The  answer  Is  a  graeral  denial. 

Tbe  case  was  tried  before  a  court  and  Jury 
and  at  its  conclusion  the  jury  returned  a 
verdict  in  favor  of  plaintiff  for  $500.  A  mo- 
tion for  new  trial  having  been  Interposed, 
tbe  court  directed  plaintiff  to  remit  $200 
of  tbe  verdict  which  plaintiff  did  under 
protest  and  judgment  was  accordingly  ren- 
dered for  $300  damages.  From  tbls.  after 
Interposing  a  motion  for  new  trial,  which 
was  overruled,  defendant  duly  saving  excep- 
tions, perfected  appeal  to  this  court 

At  the  Instance  of  plaintiff  the  court  gave 
two  Instrnctloni  wblcb  are  complained  of 


by  defendant  The  first  Is  to  the  effect  that 
if  the  Jury  found  that  plaintiff  at  the  time 
mentioned  In  the  petition  was  and  still  Is 
the  owner  of  the  property  described;  that 
defendant  Is  the  owner  of  tbe  tract  adjoin- 
ing it  on  tbe  western  side  of  the  property 
and  that  In  the  month  of  January,  1907,  and 
thereafter  defendant  piled  and  maintained 
piles  of  lumber  upon  Its  land  In  water  sheds 
or  lumber  piles  slanting  from  west  to  east 
and  these  lumber  piles  diverted  or  changed 
from  its  natural  course  tbe  rainfall  upon  the 
tract  of  laud  and  caused  It  to  be  discharged 
and  fiow  on  or  against  the  property  of  plain- 
tiff in  greater  volume  than  It  would  fiow  In 
Its  natural  course  and  thereby  caused  the 
wall  of  plaintiff's  property  and  the  building 
and  property  to  be  injured  and  made  of  less 
value,  the  Jury  should  find  the  issues  for 
plaintiff.  The  second  is  to  the  effect  that  If 
the  Jury  found  for  plaintiff  they  should  as- 
sess her  actual  damages  at  the  depreciation 
ill  value,  if  any,  of  plalntlfTs  property, 
"that  Is,  the  difference  in  value,  if  any,  of 
the  property,  before  and  after  the  injury 
which  you  believe  and  find  from  tbe  evidence 
to  have  been  the  result  of  diversion  of  wa- 
ter from  its  natural  course  and  causing  it 
to  fiow  and  be  discharged  In  Increased  vol- 
ume against  tbe  building  on  plaintiff's  prop* 
erty,  but  not  from  any  other  cause,  and  not 
from  any  such  diversion  of  water  which  may 
hereafter  take  place,  If  any." 

Plaintiff  asked  an  Instruction  looking  to 
punitive  damages  which  the  court  refused. 

At  tbe  Instance  of  defendant  the  court 
gave  a  number  of  Instructions  which  are  not 
set  out  by  appellant  In  its  abstract  but  are 
furnished  by  respondent  In  a  supplemental 
abstract.  It  Is  not  necessary  to  set  out 
these  instructions  in  full.  One  of  them  is 
to  tbe  ^eot  that  the  owner  of  a  house  has 
no  right  to  demand  that  the  owner  of  an  ad- 
joining lot  keep  the  lot  vacant  and  unused  In 
order  to  allow  access  of  light  and  air  to  the 
building  and  that  if  the  Jury  believed  from 
the  evidence  that  no  more  water  splashed 
against  the  building  of  plaintiff  from  the 
lumber  plies  of  defendant  than  would  have 
fallen  against  the  wall  had  the  lot  of  de- 
fendant remained  vacant,  their  verdict  must 
be  for  defendant  even  though  they  found 
that  the  wait  did  not  dry  as  quickly  as  It 
would  have  done  In  case  tbe  lot  had  re- 
mained vacant  and  unoccupied. 

Another  Instruction  told  the  jury  that  un- 
less they  found  from  the  evidence  that  wa- 
ter was  cast  from  defendant's  lumber  piles 
npon  the  building  and  lot  of  plaintiff  tbelr 
verdict  must  be  for  defendant,  "and  in  no 
case  can  the  verdict  exceed  in  amount  the 
direct  damage  caused  by  water  cast  upon 
said  building  or  lot  of  the  plnlntiff." 

Another  Instruction  told  the  Jury  that  In 
estimating  damages,  If  any,  sustained  by 
plaintiff,  they  must  not  take  Into  considera- 
tion any  damages  caused  by  tbe  continued 
dampness  of  the  walls  of  the  house  resulting 
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tiom  tbe  house  being  sbaded  by  tbe  pUes  of 
lumber  on  defendant's  premises. 

Another  instmctlDn  toU  tbe  Jury  that  If 
they  found  In  favor  of  plaintiff,  tiieir  verdict 
must  not  be  for  a  greater  amount  than  tbe 
direct  dama^  caused  to  plaintiff's  building 
and  R»t  by  water  cast  upon  said  building 
from  defendant's  lumber  piles  as  shown  by 
tbe  evidence  In  the  case. 

Another  instruction  told  the  Jury  that  de- 
f aidant  bad  a  lawful  right  to  pUe  Its  lumber 
anywhere  on  its  own  premises  and  that  If 
tiie  Jury  believe  from  the  evidence  that  de- 
foidant  used  ordinary  care  In  so  piling  its 
lumber  on  its  own  property  and  tbat  the  in- 
juries complained  of  by  plaintiff  were  caosed 
by  having  constructed  ber  hoi»e  on  or  along 
the  vreet  line  of  her  lot,  then  plaintiff  could 
not  recovOT  and  tiie  verdict  must  be  for  de- 
fendant 

The  final  instruction  told  the  Jury  that 
there  is  no  evldeaoce  In  tbe  case  warranting 
them  In  finding  punitive  damages  against 
d^endant  and  the?  must  not  assess  any  puni- 
tive damages  against  it  in  the  case. 

These  were  all  given  at  the  Instance  of  de- 
fendant 

Defendant  asked  two  other  Instructions 
which  were  refused.  One  was  in  the  nature 
of  a  demurrer  to  the  evidence;  that  under 
it  plaintiff  could  not  recover  and  tbe  Jury 
must  BO  find.  The  second  refused  Instruc- 
tion was  "that  under  the  evidence  plaintiff 
cannot  recover  for  any  permanent  Injury  to 
tbe  building." 

Defendant  appellant  here,  assigns  nine 
grounds  for  a  reversaL  First  that  the  peti- 
tion fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  Second,  that  plaintiff  must 
prove  ber  case  as  allied  though  any  allega- 
tions made  be  unnecessary.  Third,  that  the 
first  and  second  Instructions  given  for  plain- 
tiff should  have  been  refused.  Fourth,  tbat 
defendant's  instruction  In  the  nature  of  a 
demurrer  offered  at  the  close  of  plaintifiTs 
case  should  have  been  given.  Fifth,  that 
there  Is  no  proof  ot  plaintifTB  fee  simple 
ownership  and  defendant's  Instruction  tbat 
plaintiff  cannot  recover  for  any  permanent 
Injury  should  have  been  given.  Sixth,  there 
was  miscondnct  by  one  of  the  Jurors  such  as 
to  entlUe  defendant  to  a  new  trial.  Seventh 
and  eighth,  that  the  common  law  rule  as  to 
surface  water  Is  the  rule  tbat  prevails  In  this 
state  and  the  mere  diverting  and  casting  of 
surface  water  is  no  cause  of  action  unless  It 
is  recklessly  cast  on  an  adjoining  owner. 
Ninth,  that  there  is  a  fatal  variance  between 
plaintiff's  pleading  and  her  proof  and  the 
instructions  given  for  plaintiff  as  well  as  an 
utter  absence  of  proof  of  wllfullness  and 
malice  and  even  recklessness. 

[1]  With  reference  to  the  first  assignment 
that  the  petition  does  not  state  a  cause  of 
action,  It  Is  sufficient  to  refer  to  the  case 
of  Paddoat  V.  Somes,  102  Mo.  226,  14  S.  W. 
746,  10  L.  R.  A.  254.  Comparing  tbe  peti- 
tion In  the  case  at  bar  with  that  In  Paddock 


T.  Somes,  It  would  appear  that  me  had  been 
copied  from  the  ottier.  We  therefore  rale 
the  point  that  the  amoided  petition  falla  to 
state  facts  sufficient  to  conBtttnte  a  canse  of 
action  against  appellant 

[2,  S]  Ajipellant  relies  In  sopport  of  its  sec* 
end  assignmmt  that  plaintiff  has  not  proved 
her  case  as  alleged  and  that  by  making  alle- 
gations as  to  the  erection  and  maintenance 
of  the  lumbv  piles  and  dlveral<»  ot  water 
being  done  malldoucOy  and  wilfully,  and 
falling  to  prove  these  averments,  th««  ia  a 
ftital  variance  between  the  allegata  et  pro- 
bata. In  support  ot  this  appellant  relies  up- 
on the  t^o  cases  at  Dunlap  t.  Kelly,  106  Mo. 
App.  1.  78  S.  W.  664,  and  116  Mo.  App.  610, 
ffit  S.  W.  14a  An  examination  of  those  cas- 
es does  sustain  this  proposition.  Undoubted- 
ly the  words  maliciously  and  wilfully  as 
used  had  referoice  to  tbe  prayer  for  punitlva 
damages.  This  was  mixed  with  the  prayer 
for  actual  damages  and  the  allegations  nec- 
essary to  sustain  the  former,  and  bad  be- 
come immaterial  fpr  the  identical  reason  stat- 
ed by  Judge  Sherwood  in  Paddock  v.  Somes^ 
supra,  ^ese  words  can  be  rejected  aa  sur- 
plusage—mmecessary  allegations.  It  was  suf- 
ficient to  maintain  tbe  action  if  the  erection 
and  maintenance  of  this  lumber  pile  was  un- 
lawful, that  Is  to  say,  wrongful.  Tliat  It  was 
done  wilfully  and  maliciously  Is  Immaterial, 
In  view  of  the  fact  that  the  court  took  from 
the  Jury  the  consideration  of  punitive  dam- 
ages and  none  were  allowed,  actual  damaged 
only  being  awarded. 

[4-6]  We  are  unable  to  discover  any  error 
In  the  first  and  second  instructions  given  at 
tbe  instance  of  plaintiff  and  certainly  when 
considered  In  connection  with  the  instruc- 
tions given  at  the  instance  of  defendant  ap- 
pellant here.  It  must  be  said  that  tbe  case 
was  presented  to  the  Jury  In  the  most  fa- 
vorable light  possible  for  this  appellant 
There  is  no  merit  whatever  In  the  contention 
that  the  instruction  asked  by  defendant  in 
the  nature  of  a  demurrer  should  have  been 
given.  The  evidence  was  ample  to  sustain 
the  case  made  by  plaintiff  in  tbe  petltioo, 
that  the  piling  of  this  lumber  on  tbe  lot  ot 
defendant  did  have  the  effect  of  accumulat- 
ing water  thereon  and  precipitating  it  upon 
plaintiff's  premises  to  bis  Injury  and  this  is 
sufficient  Shipley  v.  Fifty  Associates,  106 
Mass.  194,  loc.  cit.  109,  8  Am.  Rep.  S18 ;  Cool- 
ey  on  Torts  (2d  Ed.)  p.  681. 

[7]  It  is  contended  in  further  supiMirt  of 
this  demurrer  that  there  was  no  proof  that 
plaintiff  was  the  owner  in  fee  of  the  prem- 
ises. It  is  sufficient  to  say  of  this  that  pos- 
session under  claim  of  Utie,  which  posses- 
sion, and  under  tbat  claim,  the  learned  coun- 
sel for  appellant  dlstinctiy  admits.  Is  snffl- 
clent  to  maintain  this  action.  Moreover,  it 
appears  by  the  evidence  In  the  case  that 
plaintiff  and  those  under  whom  she  dalma 
had  title  In  fee  to  the  premises  as  far  ba<^ 
as  the  20th  day  of  November,  1892,  more 
than  sixteen  years  before  this  acttoi*  was 
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broosbt,  and  tbe  evidence  tended  to  show 
poaaesaion  of  the  premises  from  that  time  on 
In  plaintiff  and  her  immediate  grantor.  This 
title,  coupled  with  possession,  even  without 
possession.  Is  soffldent  to  maintain  the  ac- 
tlcm  for  an  injnrr  to  the  realty  or,  as  this 
case  is.  for  a  nuisance  it  being  shown  that 
the  maintenance* of  the  nuisance  injured  the 
property. 

[II  That  the  common  law  as  to  surface 
water  preralls  In  this  state  is  beyond  qnes- 
tfon,  as  see  Ooz  t.  Humtbal  &  St  JT.  B.  Co., 
174  Mo.  688,  loc.  dt  606  ;  74  S.  W.  854. 
That  was  established  by  the  decision  of  oar 
Snprane  Court  on  fall  discussion  In  Abbott 
T.  Kansas  City.  St.  J.  ft  C.  B.  Ry.  Co..  83 
Sfo.  271,  53  Am.  Rep.  S81,  in  which  case  Mc- 
Cormid:  v.  Kansas  City,  St  J.  ft  C.  B.  Ry. 
Co.,  70  Ub.  359,  36  Am.  R^.  431.  and  Shane 
V.  Kansas  Glty,  St  J.  &  C  B.  Ry.  Co.,  71 
Uo.  237,  86  Am.  Rep.  480,  In  so  far  as  they 
adopted  the  rule  of  the  dvil  law,  were  ex- 
pressly overruled. 

[I]  We  are  unable  to  And,  as  before  stated, 
anj  fatal  variance  between  plaintiff's  plead- 
ing and  her  proof  and  the  instructions  given 
for  her.  It  was  not  necessary  for  plaintiff's 
recovery  under  the  allegations  of  her  peti- 
tion to  prove  that  the  act  was  done  with 
malice  or  maliciously  and  wilfully.  If  by  the 
use  of  the  term  "wilfully"  counsel  intends 
to  mean  for  the  purpose  of  injuring  plaintiff. 
As  used  In  this  petition,  wilfully  means  on 
purpose  and  not  accidentally ;  not  necessa- 
rily on  purpose  to  produce  the  injury,  but  that 
the  erection  which  caused  the  Injury  was 
done  of  purpose  and  was  not  the  consequence 
of  a  mere  accidental  act 

[18]  The  remaining  assignment  of  error,  as 
to  the  alleged  misconduct  of  the  jury,  was 
submitted  to  the  trial  court  on  affidavits. 
They  were  flatly  contradictory.  The  trial 
court  had  that  matter  before  It  and  Its  find- 
ing on  it  Is  conclusive. 

We  discover  no  error  to  the  prejudice  of 
defendant  The  judgment  of  the  circuit 
court  Is  affirmed. 

NOBTONZ  and  OAULFIEltD,  JJ.,  concur. 
  I 


GAAB,  SCOTT  ft  CO.  t.  NELSON  et  ah 
(8t  Louis  Court  of  Appeals.  Missouri. 
June  4,  1912.) 

1.  Appeal  and  Ebbob  (|  627*>— Tbanscbipt 
—Time  —  Failube  to  '  File  —  Dismissal  — 
BioHT  TO  Object. 

Rev.  St  1909,  {  2047,  provides  tbat  tran- 
scripts  on  appeal  shall  be  filed  15  days  before 
the  b^inoios  of  the  return  term,  and  that,  if 
appellant  fails  to  file  a  full  traoBcript  and  full 
cop7  of  record  judgment,  respondeota  may  pro- 
dnce  in  court  the  certificate  of  the  clerk  of 
the  conrt  in  which  such  appeal  was  granted, 
■taUng  the  title  of  the  cause,  the  date  and 
amount  of  the  judgment  appealed  from,  against 
whom  the  same  was  rendered,  the  name  of 
the  party  in  whose  fa^or  the  appeal  was  grant- 
ed, and  the  time  when  the  appeal  was  grant- 


ed, and  on  such  certificate  may  move  to  af- 
firm. Held  that,  iu  the  absence  of  compliance 
with  such  section  by  respondents,  they  cannot 
obtain  an  affirmance  for  appellant's  failure  to 
file  a  transcript  within  the  time  required. 

[Ed.  Note.—For  other  eases,  see  Appeal  and 
Error.  Cent.  Dig.  9S  2744-2740,  3126;  Dec. 
Dig.  {  &27*} 

2.  Appeal  and  Ebbob  (8  797«)— Tbanscbipt 
— Bbikbb— Failubb  to  File— Motion  to 
Dismiss— Laohbs. 

A  rule  of  the  Court  of  Appeals  that  a 
failure  of  appellant  to  file  abstracts  and  briefs 
within  the  time  required  shall  result  in  a  con- 
tinuance or  dismissal  of  the  appeal,  at  the  op- 
tion of  respondent,  is  subject  to  enforcement 
or  not  In  the  discretion  of  the  court,  so  that, 
where  respondents  failed  to  move  for  a  dis- 
missal until  after  appellant  had  incurred  costs 
and  expenses  in  preparing  his  full  transcript, 
argument,  and  brief,  and  bad  printed  and  filed 
the  same,  they  were  barred  by  laches  to  claim 
a  dismisBal  for  appellant's  failure  to  file  the 
same  within  the  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  81^-^;  Dec.  Dig.  i 
797.*J 

3.  Wobdb  and  Phbases— "Disobetion." 

"Discretion"  of  court  is  a  liberty  or  privi- 
lege allowed  to  a  judge,  within  the  confines  of 
right  and  justice,  to  decide  and  act  in  accord- 
ance with  what  is  fair,  equitable,  and  whole- 
some, as  determined  by  the  peculiar  circum- 
stances of  the  case,  and  as  discerned  by  his 
personal  wisdom  and  experience,  guided  by  the 
spirit,  principles,  and  analogies  of  the  law,  to 
be  exercised  in  accordance  with  a  wise,  as  dis- 
tinguished from  a  mere  arbitrary,  use  of  pow- 
er, and  under  the  law. 

[Bid.  Note.— For  other  deflnltionB.  see  Words 
and  Phrases,  toL  3,  pp.  2086-20901 

4.  Pbincipal  and  Agent  (g  117*)- Neces- 
aiTT  OP  Wbitten  Authobitt. 

Where  a  contract  for  the  purchase  of 
threshing  machinery  contained  a  specific  war- 
ranty, and  provided  that  no  person,  unless  au- 
thorized in  writing  from  the  seller's  home 
office  by  an  officer  thereof,  had  any  authority 
to  add  to,  abridge,  or  change  the  warranty  in 
any  manner,  parol  evidence  was  Inadmissible 
to  show  that  the  seller's  local  agent,  not  bo 
authorized,  waived  prorislons  In  the  warranty 
regniring  immediate  notice  to  the  seller  of  any 
breach  thereof. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  M  378-300;  Dec.  Dig.  S 
117.*] 

ff.  Sales  (S  285*)— Wabbantt— Conditions 

Precedent— Peefobmance. 

Where  a  contract  for  the  sale  of  thresh- 
ing machinery  provided  for  notice  to  the  sell- 
er of  any  deficient?  on  which  a  breach  of  war- 
ranty was  claimed,  within  six  days  after  the 
machinery  was  put  in  use,  such  provision  was 
a  condition  precedent  to  the  buyer's  right  to 
claim  a  breach  of  warranty,  and  was  not  per- 
formed by  mere  notice  to  the  seller's  local 
agent 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  SOO-808.  810;  Dea  Dig.  {  285.*] 

6.  Sales  (|  288*)- Maohinebt— WABaAWrr 
—Waives. 

Where  buyers  of  threshing  machinery, 
under  a  warranty  requiring  notice  to  the  sell- 
er within  six  days,  failed  to  give  such  no- 
tlce.  except  to  the  seller's  local  agent,  and  kept- 
and  used  the  machinery  through  two  or  more 
seasons,  they  were  estopped  to  successfully 
claim  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §8  817-823;  Dec  Dig.  |  288.*] 
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7.  Pbinctpal  AifD  Aqent  <S  178*)— Authob- 
ITT  or  Agent— CoBBESPONDENCE. 

Where  a  contract  for  the  sale  of  tfaresh- 
inc  macUnetj  provided  for  notice  of  any  de- 
fecta  warranted  against  to  be  glTes  hj  regie- 
tered  mail  to  the  Belling  company  direct,  and 
the  local  Belling  agent  had  no  anthority  to 
make  any  representations  or  waiver  with  re- 
spect to  the  machinery,  letters  and  corre- 
■pondence  between  such  agent  and  the  buyers 
were  immaterial  as  besring  on  the  Issae  of 
notice  of  such  defects  to  the  seller. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent;  Gent  Dig.  H  080-684;  Dee.  Dig. 
I  178fl 

8.  Appbal  and  Ebbob  (S  OOB*)— ADDmonAi, 
Abstuct— Mattbbs  Not  Shown, 

Where  respondent  does  not  file  an  addi- 
tional abstract,  as  authorized  by  Rev.  St.  1909, 
i  2048  et  seq..  It  will  be  assumed  that  omis- 
sions in  appellants  abstract  are  immaterial, 
and  relate  to  Immaterial  matters. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3072;  Dee.  Dig.  1  905.*] 

Appeal  from  Otrcult  Oonr^  LewlB  County ; 
Chas.  D.  Stewart,  Judge. 

Action  by  Gear,  Scott  St  Co.  againat  John 
H.  Ntison  and  others.  Judgment  for  de- 
fendants, and  plaintifE  i^peals.  Beversed 
and  remanded. 

This  Is  an  action  in  replevin  wherein  plain- 
tiff, a  corporation,  seeks  to  recover  posses- 
sion of  a  certain  traction  engine,  a  seiiarator, 
a  stadier,  a  feeder  and  other  farm  macbln- 
ery  connected  with  the  threshing  of  grain. 

The  answer,  after  a  general  denial  of  the 
indebtedness,  sets  np  the  transaction  referred 
to,  aa  one  by  which  plaintiff,  through  Its 
agent.  Bold  the  property  to  defendants.  Set- 
ting up  two  chattel  mortgages  and  the  notes 
which  defendants  had  executed  to  plaintiff 
to  secure  the  payment  of  the  purchase  price 
of  the  machinery,  it  is  alleged  that  the  ma- 
chinery was  sold  by  plaintiff  for  the  purpose 
of  threshing  wheat  and  other  small  grain 
but  that  on  account  of  defects  In  the  con- 
struction or  material  used  the  separator  fail- 
ed to  do  the  amount  or  quall^  of  work  a 
machine  of  that  kind  should  do  and  which 
plaintiff  had  represented  to  defendants  that 
it  would  do,  and  that  it  was  worthless  for 
the  purpose  for  which  It  was  sold  to  defend- 
ants. It  Is  further  averred  that  upon  dis- 
covering this  defendants  Immediately  noti- 
fied plaintiff,  through  its  agent,  that  the  ma- 
diine  would  not  work  properly;  that  plain- 
tiff through  that  agent  sent  two  men  at  dif- 
f^ent  times  to  put  the  machinery  In  order ; 
that  these  men  did  nothing  which  Improved 
its  condition,  of  which  fact  It  la  averred  that 
plaintiff,  through  that  agent,  was  informed 
and  that  plaintiff  had  thereupon  assiired  de- 
fendants that  the  machinery  should  be  pOt  In 
first  class  shape  and  that  relying  on  these 
assurances,  defendants  continued  to  thresh 
with  It  during  the  season  of  1004,  and  that 
being  Informed  again  by  defendants  of  the 
defective  condition  of  the  machinery  plaintiff, 
through  the  agent  named,  urged  them  to  keep 
the  machinery  and  continue  making  payments 


onltand  that  ^alntlffwouMpat  It  In  tluipe 
to  do  first  class  work  In  lOOS;  that  plalntUt 
again  sent  a  man  to  fix  the  machinery  who  did 
some  work  on  It  and  assured  defendants  that 
it  WEM  In  shape  to  do  proper  woA,  and  daCend- 
anta,  relying  upon  these  statemaitB,  again 
began  thfeshlng  witb  0ie  macUneiT  In  the 
season  at  1809,  but  ftnmd  die  nmetdnery  tn- 
effldoit,  ct  wblch  Huff  astdn  Informed  xdaln- 
tlff  thnnigh  tbe  agent  named.  Whereopon  It 
la  averred  that  plaintiff  refoaed  to  do  any- 
thing further  In  connection  with  the  ma- 
chinery and  demanded  payment  in  full  of 
the  unpaid  notes  or  of  the  unpaid  balance 
du&  It  iB  further  set  out  In  the  answer  that 
defoidants  had  paid  plaintiff  9500  for  the 
machinery  more  than  It  was  worth  whra  de- 
livered to  them  and  d^endanta  prayed  Judg- 
ment for  the  return  of  the  property  and  for 
the  recovery  of  $500  excess  paid. 

The  reply,  after  denying  certain  matters 
set  np  and  admitting  that  the  property  was 
of  the  value  of  $600,  as  averred,  sets  up  the 
written  contracts  under  which  the  machinery 
was  sold  to  defendants  by  plaintiff,  particu- 
larly the  warranty  contained  In  those  con- 
tracts, and  the  failure  of  defendant  to  com- 
ply with  the  conditions  precedent  attached  to 
the  warranty,  by  falling  to  give  plaintiff  the 
notice  required  by  the  provtsFona  of  the  war- 
ranty and  by  failing  to  return  to  plaintiff  the 
alleged  defective  machinery  and  failure  to 
give  written  notice  of  the  return  to  plaintiff 
as  required  by  the  terms  of  the  warranty 
and  contract  when  it  should  appear  that  any 
part  of  the  machinery  did  not  fill  the  require- 
ments of  the  warranty.  Denying  the  breach 
of  the  warranty,  the  reply  also  pleads  these 
matters  of  failure  on  part  of  the  defendants 
as  waiver  and  by  way  of  estoppel. 

It  appears  by  the  testimony  in  the  case 
that  plaintiff,  through  one  John  M.  Brant 
Its  soliciting  agent,  procured  a  written  or- 
der from  defendants  addressed  to  plaintiff, 
whose  home  office  is  In  Richmond,  Indiana, 
for  a  separator  and  its  appurt^ances,  these 
to  be  loaded  on  the  cars  at  Richmond,  Indi- 
ana, on  or  about  May  1,  1901,  and  shipped  to 
Brant,  consignee,  at  La  Grange,  Missouri,  de- 
fendants by  the  terms  of  this  order  agree- 
ing to  receive  tliis  machinery  on  Its  arrtval, 
subject  to  all  the  conditions  of  the  warranty 
printed  therein,  paying  therefor  $710,  as  evi- 
denced by  promissory  notes  and  also  to  give 
a  chattel  mortgage  on  the  machinery  as  a 
first  lien  on  it  to  secure  the  payment  of  the 
notes.  On  that  same  day,  this  same  agent 
Brant  secured  from  defendants  a  contract 
and  order  for  a  traction  engine,  to  be  ship- 
ped by  plaintiff  on  or  about  November  4th 
to  Brant,  as,  consignee,  at  La  Grange,  Mis- 
souri, defendants  agreeing  to  receive  this  en- 
gine on  its  arrival  subject  to  all  the  condi- 
tions of  the  warranty  embodied  in  the  con- 
tract order  and  to  pay  41>200  for  it,  $200  In 
cash,  the  rest  In  certain  notes  and  In  some 
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■ecoDdhand  machinery  taken  at  an  agreed 
nlnatlon.  Borate  orders  were  also  taken 
by  the  same  agent  on  the  same  day  for  the 
staffer  and  a  feeder.  The  provislotis  of  the 
contracts  and  warranty  ther^  were  alike 
In  all  these  contract  orders.  Summarized 
they  are  that  plaintiff  was  to  ship  these  sev- 
eral pieces  of  machinery  on  cars  at  Rich- 
mond, Indiana,  on  or  abont  the  first  of  May, 
1907,  consigned  to  John  M.  Brant  at  La 
Grange,  Missouri,  who  was  the  local  sales 
agent  of  plalntlfiF,  In  consideration  whereof 
defendants  agreed  to  receive  the  machinery 
on  Its  arrival,  "subject  to  all  the  conditions 
of  the  warranty  printed  below,  pay  freight 
and  charges  thereon  from  Richmond,  Indi- 
ana," and  to  pay  the  notes  mentioned  and  se- 
cnre  their  payment  by  chattel  mortgages  on 
the  machinery.  The  warranty.  In  substance, 
attached  to  these  several  contracts  commenc- 
ed this  way:  "Caution.  No  person,  unless 
authorized  In  writing  from  the  home  office  at 
Richmond.  Indiana,  by  an  officer  of  Gaar, 
Scott  St  Company,  has  any  authority  to  add 
to,  atffldge  or  change  this  warrant?  in  any 
manner,  and  to  do  so  will  render  it  void  and 
of  non  effect"  Then  follow  eight  spedflca- 
tions  nnder  this  warranty,  substantially  as 
follows :  By  the  first  It  was  agreed  by  the 
partlee  that  the  contract  la  divisible  and  that 
each  article  ordered  is  ordered  and  sold  at 
a  separate  price,  it  being  set  out  how  these 
prices  are  to  be  ascertained,  "and  that  said 
articles  are  sold  subject  to  tJie  following  ex- 
preM  warranty  and  none  other,  whldi  said 
warranty  ia  hereby  made  to  viply  separate* 
ly  to  each  machine  or  attachment  her^  or^ 
dered." 

By  the  second  it  Is  provided  that  eacli  of 
the  articles  of  machinery,  except  the  belting 
fumiahed  on  the  order,  is  warranted  to  be 
made  of  good  materials,  well  constmcted  and 
with  proper  use  and  management  to  do  as 
good  work  as  any  otiier  of  the  same  slae 
and  rated  capad^  made  for  the  same  pur- 
pose.  *Tf,  inside  of  six  days  from  the  day 
of  its  first  use.  any  of  the  said  articles  of 
machinery  sboold  fall  in  any  way  to  fill  this 
warranty,  written  notice  (by  registered  let- 
ter) shall  be  given  Immediately  by  the  pnr- 
chaser  to  Oaar,  Scott  &  Company  at  their 
home  office  Richmond,  Indiana,  and  written 
notice  (Jbj  registered  letter)  also  to  the  local 
agoit  through  whom  the  same  was  received, 
stating  partlcnlarly  what  parts  and  wherein 
It  fidled  to  fill  the  warranty,  and  a  reason- 
able time  allowed  to  the  company  to  get  to 
the  machinery  with  skilled  workmen  and 
remedy  the  defect  If  any  there  be  (If  they  be 
of  such  nature  tljat  the  remedy  cannot  be 
snggeeted  by  letter),  the  purchaser  to  render 
all  necessary  and  friendly  assistance  and  co- 
operation in  making  the  machinery  a  prac- 
tical success.  If  any  part  of  the  machinery 
cannot  be  made  to  fill  the  warranty,  that 
part  which  falls  shall  be  Immedlatdy  re- 
turned by  the  undersigned  to  tb«  place  where 


It  was  received,  and  written  notice  of  said 
return  given  to  the  company  at  its  home  of- 
flee,  with  the  option  in  the  company  dther 
to  furnish  another  machine  or  part  In  place 
of  the  machine  or  parts  so  returned  or  re- 
turn the  money  and  notes  which  shall  have 
been  given  for  the  same."  This  clause  also 
provides  In  detail  for  the  handling  of  the 
notes  in  case  the  machinery  has  been  settled 
for  In  one  series  of  notes.  It  is  not  neces- 
sary to  consider. 

The  third  provision  Is  as  to  the  belting 
and  is  not  here  material. 

By  the  fourth  it  Is  expressly  agreed  that 
the  plalntltr  company  shall  be  liable  only 
for  the  return  of  cash  or  notes  payable  to 
Its  order  actually  received  by  it  and  not  for 
any  machinery  or  other  properly  taken  there- 
on as  part  payment 

The  fifth  provides  that  any  modificatloa  of 
price  or  terms  of  payment  shall  not  In  any 
way  aCTect  the  warranty  and  its  conditions. 

The  sixth  provides  that  all  warranties  are 
to  be  Invalid  and  void  If  the  machinery  is 
not  settled  for  when  delivered. 

The  seventh  provides  that  title  to  the 
goods  shall  not  pass  until  settlement  is  com- 
duded  and  accepted  by  plaintiff. 

The  eighth  provides  that  it  is  mutually 
understood  that  "use  of  said  machinery, 
after  the  expiration  of  the  time  named  in 
the  above  warranty,  shall  be  conclusive  evi- 
dence of  the  fulfillment  of  the  warranty  and 
full  satisfaction  to  the  undersigned,  who 
agrees  thereafter  to  make  no  other  claim  on 
Oaar,  Soott  St  Compaiqr;  *  •  •  neither 
shall  the  fact  of  any  local  or  traveling  agent 
or  expert  of  this  company  rendering  aaalst- 
anoe  of  any  nature  after  the  above  warrant 
has  been  concluded,  operate  as  an  extension 
of  the  oonditlotts  therectf." 

This,  In  the  fbzm  of  a  proposal  by  defatO- 
ants  to  plaintUT,  is  id^gned  by  defendants,  it 
being  stated  above  their  slgnatorea  that  they 
had  read  the  warranty  and  are  agqnalnted 
with  its  contents  and  accept  It  Below  these 
slgnatnres  of  defendants  Is  the  signed  ac- 
ceptance by  plaintiff. 

It  appears  by  the  uncontradicted  evlduce 
in  the  case,  and  without  controversy,  that 
the  only  notice  of  the  failure  of  the  s^ 
arator,  which  seems  to  be  the  only  part  of 
the  machinery  of  which  complaint  Is  made, 
which  was  ever  given  by  defendants  was  by 
letter  and  telephone,  possibly  by  tel^raph, 
to  this  agent  Brant,  who  as  clearly  api>ears 
was  a  sales  agent  for  plaintiff.  There  was 
no  affirmative  testimony  that  be  bad  any 
authority  to  make  any  waivers  or  execute 
any  contracta  outside  of  the  original  con- 
tract and  warranty.  The  men  who  were 
sent  to  make  repairs  from  time  to  time  were 
sent  by  him  and  were  his  auployfis  and 
there  Is  no  evidence  that  plaintiff  knew  of 
the  fact  that  they  had  beei^  sent  to  do  this 
work. 

Brant,  the  local  agent,  examined  as  a  wit- 
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ness,  specifically  disclaimed  having  an;  pow- 
er from  plaintiff  to  make  repairs.  Nor  are 
tbere  any  facts  or  circumstances  In  evidence 
as  to  hla  course  of  dealing,  wblcbi  would  au- 
thorize the  Jury  to  either  And  that  he  had 
any  such  power,  or  that  plaintiff  had  ratified 
his  acts  In  sending  men  to  attempt  to  ad- 
just the  separator.  There  is  no  evidence 
whatever  In  the  case  of  defendants  having 
either  within  six  days  from  the  first  use  of 
the  machinery,  or  at  any  time,  either  by 
registered  letter  or  by  any  other  written  no- 
tice, notified  plaintiff  at  Its  office  In  Rich- 
mond, Indiana,  of  any  failure  or  defect  what- 
ever in  the  separator  or  any  other  of  the 
machinery.  Nor  is  there  any  evidence  what- 
ever of  any  tender  bacfe  of  the  machinery 
or  any  part  of  it  by  defendants  to  plaintiff 
at  any  place  whatever  either  at  the  place 
where  received  by  defendants  or  at  the  home 
office  of  plaintiff.  The  nearest  approach  to 
any  written  communication  from  defendants 
to  plaintiff  by  letter  or  otherwise  as  to  de- 
fects, is  a  letter  addressed  by  one  of  the  de- 
fendants to  plaintiff  at  Richmond,  Indiana, 
of  date  November  4,  1905.  That  letter  opens 
as  follows:  "Yours  of  October  31  Just  re- 
ceived. Last  year  your  rig  or  we  were  a 
failure  and  we  did  not  do  much  threshing." 
This  is  the  only  reference  In  it  to  any  de- 
fect or  failure  In  the  maclilnery,  and  was 
written  over  a  year  after  the  receipt  of  the 
machinery.  The  rest  of  the  letter  asks  for 
an  extension  of  time  on  the  notes  which 
were  ontstanding.  It  appears  that  letters 
were  offered  and  read  in  evidence  between 
defendants  and  Brant.  They  are  not  in  the 
abstract  and  not  before  us.  But  there  was 
no  pretense  of  evidence  that  plaintiff  saw  or 
knew  of  these  letters  or  their  contents.  The 
machinery  was  In  use  by  defendants  from 
the  time  of  Ite  receipt  In  May,  1904,  until 
replevied  In  this  action  in  February,  1906. 

At  the  conclusion  ot  the  testimony  in  the 
case  plali)tlfl  asked  an  instruction  to  the  ef- 
fect that  plaintiff  la  entitled  to  recover  the 
pomesslon  of  the  apeclflc  property  claimed  in 
the  petition,  deacribii^  it,  and  to  recorer 
damages  for  the  tetentlon  thereof  in  such 
gum  as  the  Jury  may  find  it  has  sustained, 
not  exceeding  the  som  of  $100,  the  amount 
claimed  In  plaintiff's  petition,  and  the  Jury 
were  instmcted  to  so  find.  The  Instruction 
also  embraced  the  form  for  a  verdict,  fol- 
lowing the  statutory  requirement  ot  a  ver- 
dict in  such  actions  when  one  Is  returned  in 
favor  of  plaintiff.  Tills  was  refused  and  ex- 
ception duly  saved  by  plaintiff.  Instructions 
appear  to  have  been  asked  by  defendants, 
some  of  them  ^ven,  others  refused,  but  none 
of  these  Instructions  are  set  out  in  the  ab- 
stract. The  Jury  returned  a  verdict  in  favor 
of  defendants,  finding  that  they  were  en- 
titled to  the  return  of  the  property  which 
bad  been  taken  from  tbem,  plaintiff  having 
given  bond,  and  found  the  value  of  the  proi>- 
erty  to  be  f60(K    Judgmoit  followed,  ad- 


Judging  that  defendants  have  and  recover 
the  property  described  "and  that  the  value 
of  the  same  is  (600  found  to  be  due  defend- 
ants by  the  Jury  aforesaid  together  with  costs 
of  this  suit  herein  laid  out  and  expended 
and  that  execution  Issue  therefor."  A  mo- 
tion for  a  new  trial  was  filed  within  due 
time  by  plaintiff  and  that  being  overruled 
exception  was  saved  and  appeal  duly  prose- 
cuted to  this  court  by  plaintiff. 

The"  Judgment  was  rendered  in  the  circuit 
court  on  the  2d  day  of  April,  1910,  at  the 
March  term  of  that  court.  The  motion  for 
the  new  trial  and  also  one  In  arrest  were 
filed  at  that  term  and  overruled  and  at  that 
same  term  and  on  that  same  date  application 
was  made  by  plaintiff  for  an  appeal,  affida- 
vit was  duly  filed  praying  for  an  appeal  and 
on  that  day  an  appeal  was  granted  to  plaln- 
tlCE  to  the  8t  liOuis  Court  of  Appeals,  with 
leave  to  file  the  bill  of  exceptions  during 
September,  1910,  term  of  the  court,  plaintiff 
fillip  bond  which  was  duly  approved.  The 
time  for  filing  bill  of  exceptions  was  extend- 
ed by  the  court  on  various  dates  and  to  vari- 
ous times  until  finally  on  the  25th  of  M.trcb, 
1912,  the  bill  of  exceptions  which  had  been 
tendered,  was  duly  filed  and  entered  of  rec- 
ord In  the  circuit  court  A  transcript  of  the 
Judgment  rendered  and  of  the  order  allow- 
ing the  appeal  was  filed  in  this  court  by 
plaintiff  on  the  3d  day  of  October,  1910^ 
that  being  the  first  day  of  the  October  term 
of  our  court  for  that  year.  The  cause  was 
first  set  on  the  docket  of  our  court  for  hear- 
ing on  January  10,  1912,  that  being  in  the 
October  term  of  the  court.  On  January  9th, 
1912,  appellant  filed  a  motion  for  contlna- 
ance  of  the  cause.  When  the  cause  was 
reached  on  the  call  of  the  docket  for  Janu- 
ary lOtb,  the  motion  for  continuance  thereto- 
fore filed  by  appellant  was  sustained  and  the 
cause  continued  to  the  March,  1912,  term. 
The  day  after,  that  la  January  11th,  respond- 
ents filed  a  motion  to  dismiss  the  appeal  for 
faUure  to  file  the  abstract  and  briefs.  That 
motion  was  overruled,  the  cause  having  been  s 
continued.  On  April  27tb,  1012,  resirandents 
filed  a  motion  to  affirm  the  Judgment  for 
failure  to  file  abstract  and  brle&  within  the 
time  required  by  our  rules.  On  the  30th  of 
April,  1912,  counsel  for  appellant  filed  an 
abstract  of  the  record  'and  brle&,  and  on  the 
6tb  of  Hay  those  counsd  filed  an  answer  to 
respondents*  motion  to  affirm  the  Judgmmt, 
accompanied  by  affidavits  In  support  of  their 
answer.  The  court,  having  considered  these 
several  papers,  overruled  the  motion  to  af- 
firm. On  the  same  day  appellant  submitted 
the  cause  on  abstract  and  printed  brief,  re- 
spondents being  allowed  fifteen  days  In  whic^ 
to  file  a  brief  In  answer  to  the  brief  of  ap- 
pellant, five  days  thereafter  being  allowed 
to  appellant  to  file  a  reply  brief.  On  May 
27th,  resiiondents  ffled  their  answering  brief 
and  on  Uay  28th,  appellant  filed  its  r^ly 
brief. 
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O.  C.  Clay,  of  Canton,  and  A.  F.  Haney, 
for  appellant  Marcband  &  Bouse,  HUbert 
k  Henderson,  and  B.  B.  McKee,  tor  req>ond- 
ents. 

REYNOLDS,  P.  J.  (after  stating  tbe  fitcts 
as  above).  [1-31  The  principal  part  of  this 
answering  brief  of  respondents*  counsel  is  de- 
voted to  an  attack  upon  tbe  appeal  and  ab- 
stract. It  Is  insisted  in  this  part  of  the  brief 
that  we  sboold  dismiss  or  affirm  for  failure 
of  appellant  to  file  the  transcript  of  tbe  cause 
at  tbe  first  tenn  following  the  ai^>eal,  that 
transcript  not  having  been  filed  antil  October 
3d.  that  being  tbe  fint  day  of  tbe  October, 
1910,  term  of  our  court.  The  appeal  having 
been  taken  on  the  4th  of  April.  1910,  during 
the  March  term  of  the  circuit  court,  and 
more  than  sixty  days  prior  to  our  October 
term,  tbe  transcript  was  due  to  t>e  filed  un- 
der tbe  proTisloDS  of  sections  2047  and  2048, 
R.  8.  1900,  to  tbe  October,  1910,  term  of  our 
courts  and  sbould  bare  been  filed  at  least 
fifteen  days  prtor  to  the  beginning  of  that 
term.  As  wHl  be  seen  by  tbe  statement 
vbidi  we  bave  made  of  tbe  facts  attendant 
npon  tbat,  tt  was  not  filed  fifteen  days  before 
that  term  bnt  filed  on  the  first  day  of  the 
term.  It  Is  provided  by  section  2047  of  tbe 
Revised  Statutes,  above  dted,  that  "all  ap- 
peals taken  sixty  days  before  tbe  first  dayi 
of  tbe  next  term"  of  the  appellate  court 
"shall  be  returnable  to  sucb  next  term."  It 
is  also  there  provided  that  If  the  appellant 
fails  to  file  either  a  full  transcript  or  In  Ueu 
thereof  a  certified  ct^y  of  tbe  record  entry 
of  the  Judgment,  etc.,  the  respondent  "shall 
produce  in  court  the  certificate  of  the  clerk 
of  the  court  In  which  such  appeal  was  grant- 
ed, stating  therein  the  title  of  the  cause,  the 
date  and  amount  of  the  judgment  appealed 
from,  against  whom  the  same  was  rendered, 
the  name  of  tbe  party  in  whose  favor  the 
appeal  was  granted  and  tbe  time  when  the 
appeal  was  granted,  such  certificate  shall  be 
prima  fade  evidence  of  the  matters  therein 
stated,  and  shall  be  a  sufficient  basis  for  a 
motion  in  tbe  appellate  court  to  affirm  the 
judgment  so  appealed  from,  and  the  court 
shaU  aflirm  the  judgment,  unless  good  cause 
to  tbe  contrary  be  shown."  The  respondents 
In  this  case  have  not  complied  with  this  pro- 
vision of  the  statute.  They  are  not  entitled 
to  invoke  it,  nor  are  they  entitled  to  Invoke 
the  rule  of  our  court  made  to  conform  to 
this  law.  So  it  was  decided  by  our  court  In 
Banse  v.  Tate,  62  Mo.  App.  ISO,  a  cause 
wtaidi  Is  referred  to  approvingly  by  our  Su- 
preme Court  In  Ziefle  t.  Seid,  137  Mo.  638, 
loc  cit  543,  38  S.  W.  963.  The  statute  was 
also  so  construed  by  the  ELansas  GUy  Court 
of  Appeals  in  Bombeck  v.  Bombedc,  18  Mo. 
App.  26. 

Over  and  above  this,  it  Is  decided  in  these 
cases,  particularly  in  Bombeck  x.  Bombeck 
and  in  Zlefie  t.  Seid,  that  where  respondent 
bad  lain  by  and  suffered  tbe  appellant  to  go 


on  with  the  appeal  as  if  no  such  point  was 
to  be  insisted  upon,  and  bad  put  the  appel- 
lant to  the  cost  and  expense  of  preparing  bis 
full  transcript  and  argument  and  brief,  print- 
ing and  filing  them,  that  respondent  will  not 
be  heard  to  Invoke  the  statute,  his  laches 
havlug  led  bis  adversary  Into  an  expense 
which  could  have  been  avoided  If  objection 
had  been  made  in  apt  time.  It  Is  true  that 
the  rules  of  our  court,  as  do  those  of  tbe 
Supreme  Court,  provide  as  a  penalty  for  fail- 
ure to  comply  with  the  rules  with'  respect  to 
filing  abstracte  and  briefs,  that  the  cause 
shall  be  continued  or  tbe  appeal  may  be  dis- 
missed at  the  option  of  respondent,  but  these 
rules  are  not  so  unalterable  as  to  be  beyond 
tbe  exercise  of  discretion,  which  every  court 
is  often  called  upon  to  exercise — meaning  al- 
ways a  wise  and  not  merely  arbitrary  use  of 
power,  bnt  discretion  in  its  true  meaning, 
which  Black,  In  his  Law  Dictionary  (2d  Ed.) 
p.  875,  defines  to  be:  "A  liberty  or  privilege 
allowed  to  a  Judge,  within  the  confines  of 
right  and  Justice  bnt  independent  of  narrow 
and  unbending  rules  of  positive  law,  to  de- 
cide and  act  in  accordance  with  what  is  &ir, 
equiteble  and  wholesome,  as  detmnlned  np- 
on tbe  pecnllar  circumstances  of  tbe  case, 
and  as  discerned  by  bis  personal  wisdom 
and  expOTience,  guided  by  the  t^lri^  prin- 
ciples, and  analogies  of  tbe  law."  Possibly 
tbls  la  too  broad,  for  tt  Is  always  to  be  un- 
derstood that  discretion  must  be  exercised 
under  the  law.  This  court  and  the  'Supreme 
Court  have  always  exercised  tbeir  discretion 
In  the  enforcement  of  rules.  In  an  endeavor 
to  do  justice,  and  to  prevent  miscarriage  of 
Justice  which  might  follow  by  Insistence  upon 
the  strict  requirements  of  rules  of  practice. 
We  hold  that  the  case  is  properly  before  na 
by  appeal. 

Turning  to  the  merits  of  the  case,  ttie  prin- 
cipal grounds  stated  in  the  motion  for  new 
trial  and  now  assigned  here  are  to  the  error 
of  the  court  in  not  sustaining  plaintiff's  de- 
murrer or,  more  properly,  In  refusing  to  give 
plaintiff's  peremptory  instruction  which  we 
have  set  out  Error  Is  also  assigned  to  the 
admission  and  exclusion  of  testimony.  We 
hold  that  these  assignments  are  well  made. 

[4-1]  No  parol  evidence  should  have  been 
admitted  to  explain  or^ary  the  terms  of  the 
warranty  and  of  tbe  contract  accompanying 
it.  Evidence  of  Mr.  Brant  in  connection 
with  the  transaction  in  an  attempt  to  show 
waiver  by  him,  should  not  have  been  admit- 
ted. Before  defendants  could  invoke  the 
warranty  they  should  bave  shown  compli- 
ance upon  their  part  with  the  conditions, 
which  are  conditions  precedent  to  be  per- 
formed by  defendante  before  any  liability 
whatever  attached  to  plalntUf.  The  perform- 
ance of  those  conditions  was  essential  to  a 
defense  against  the  contract,  which  depended 
upon  the  alleged  breach  of  the  warranty. 
Nichols,  Shepherd  &  Oo.  v.  Larkin,  79  Ma 
264;  Kingman  ft  Ca  v.  Schulenberger,  64 
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Mo.  App.  548;  Nichols-Shepard  Co.  t.  Rhoad- 
man,  112  Mo.  App.  299,  87  S.  W.  62;  Jasper 
County  Bank  t.  Barta,  130  Mo.  App.  635, 
109  S.,W.  106T.  In  the  case  at  bar  these 
defendants  stlpalated  In  writing  and  above 
their  signatures,  that  they  should  give  both 
the  agent  and  the  principal  notice  In  writing 
by  registered  letter  of  the  alleged  defects  in 
the  machinery.  The  terms  of  the  contract 
and  warranty  expressly  bring  home  to  de- 
fendants In  this  case  notice  that  the  principal 
in  the  contract  is  unwilling  to  be  bound  by 
notice  to  any  agent  local  or  otherwise,  so  that 
the  provision  for  notice  to  the  plaintiff  hav- 
ing designated  the  place,  that  Is  its  home 
office,  and  within  a  epeclfled  time,  that  Is  six 
days  after  the  recent  of  the  machinery,  is 
an  express  provision  of  the  contract  which 
in  the  case  at  bar  has  not  been  complied 
with  in  any  respect,  save  that  notice  seems 
to  have  been  given  to  the  agoit  but  none 
whatever  either  by  registered  letter  or  other* 
wise  to  the  prlmdpaL  The  substltntton  of 
notloe  to  the  agent  without  the  otuuoit  of 
the  principal  was  not  in  anj  reepect  what* 
ever  within  the  terms  of  the  contract  See 
cases  above  elted.  It  Is  in  evidence  In  tbe 
case  et  bar  that  these  defendants  not  only 
did  not  avail  thonseives  of  the  provisions  and 
did  not  comply  with  tiie  terms  of  the  c/m- 
tract  which  they  had  deliberately  entered  In- 
to, but  the  correspondence  as  far  as  intro- 
duced In  evidence,  or  as  offered,  so  far  from 
repndlating  the  machinery  or  turning  It  back 
or  drawing  out  of  the  bargain  for  any  cause, 
distinctly  recognizes  the  existence  of  the 
contract,  the  receipt  of  the  machinery  and 
asks  for  an  extension  of  time  for  the  pay- 
ment of  It  The  defendants  kept  and  used 
all  this  machinery  through  two  or  more  sea- 
sons. These  are  estoppels  against  defend- 
ants from  now  refusing  to  pay  for  the  ma- 
chinery. Nichols-Shepard  Co.  v.  Bhoadman. 
supra. 

[7]  It  is  said,  however,  that  all  of  the 
letters  between  plalntUTs  agent  and  defend- 
ants wlilch  were  introduced  In  evidence  and 
the  notes  which  wera  offered  and  Introduced 
In  evidence,  as  well  as  instructions  which 
were  asked  on  the  part  of  defendants  and 
given  by  the  court  ave  not  before  us  In  the 
abstract  and  that  therefore  we  cannot  pass 
upon  this  phase  of  the  case.  R^errlng  to 
the  letters  that  were  said  to  have  been  of- 
fered and  are  not  In  the  abstract  It  Is  soffl- 
dott  to  say  of  them  that  no  matter  what 
mar  bave  been  in  thtfn,  it  afflnnativelj>  ap- 
pears that  this  agent  with  whom  this  corro- 
■pondokoe  was  carried  on  had  no  authority 
whatever  from  the  principals  to  make  any 
representations  or  waiver  with  reipect  to 
this  machinery,  so  that  what  be  said  or 
wrote  or  what  tbeee  defendaata  wrote  or 
telegraphed  to  him  was  immaterial  to  the 
consideration  at  the  case.   The  letters  be- 


tween plaintiff  and  these  defendants  are  In 
evidence,  and  as  before  remarked,  on  the  aa- 
thority  of  Nichols-Shepard  Co.  v.  Rhoadman. 
supra,  inasmuch  as  these  letters  distinctly 
carry  out  the  Idea  of  acceptance  of  the  prop- 
erty by  defendants  and  are  negotiations  for 
an  extension  of  time  of  the  payment  they 
estop  defendante  from  now  daimiag  a  £ail- 
ure  of  oonsideratlou. 

[t]  We  are  unable  to  say  what  instruc- 
tions were  asked  and  given  or  refused  on 
the  part  of  defendants,  as  neither  party  has 
brought  them  before  us.  We  assxmie  that  If 
they  are  material  to  the  decision  of  this 
case  or  would  throw  a  different  light  npon  It 
that  respondents,  by  snpplementel  abstract 
prepared  as  provided  by  our  rules  and  as 
required  by  section  2048,  R.  S.  1909,  would 
have  brought  them  up.  That  section  ex- 
pressly provides  that  respondent  or  def aid- 
ant in  error,  if  dissatisfied  with  the  abstract 
of  appellant,  Tnnj  file  an  additional  or  sup- 
plemental abstract  necessary  to  cure  the 
def  ecte  In  the  abstract  ffled  1^  tite  a]n>eUaiit 
or  plainttir  In  error.  In  the  abaoice  of  such 
addltUmal  abstract  we  most  aBsnme  that 
Oiese  omissions  from  the  abstract  ot  appel- 
lant are  immaterial  and  relate  to  Immaterial 
matters. 

On  consideration  ot  tbo  irtiole  ease  and 
on  the  evldoice  tiiat  was  in  the  case  at  this 
trial  and  as  preeoited  by  th6  abstract  tb» 
Instruction  asked  by  appellant,  plalntlir  be- 
low, should  have  been  given.  That  betag 
given,  no  other  Instmcttons  were  necessary. 
The  trial  should  have  beoi  eoidncted  wltb 
reference  to  the  admission  and  exdndoa  of 
evidence  on  tin  lines  herein  Indicated,  that 
is  to  say,  parol  evidence  cannot  be  latvo- 
dnced  in  flie  absence  ct  charges  ef  fTand, 
misrepresentation  or  mistake  to  contradict 
vary  or  enlarge  a  writtffli  contract  The 
Judgment  of  the  drcoit  conrt  is  reversed 
and  the  cause  remanded. 

NOBTOm  and  OAULFIELD,  J3^ 


MONTAOUB   COMPRESSED   AIR   Ca  T. 
CITT  OF  FDI/TON  et  aL 

(St  Louis  Conrt  of  Appeals.  Mluonrl.  Jnne 
4,  1912.    Rehearing  Denied  June 
15,  IMS.) 

1.  Appui.  Aim  Bbbob  (|  1058* )— Habmusb 
Ebbob— AnusBioir  or  Evidbhcb— Iiranuc- 

TION. 

Error  In  die  admlstion  of  e^enoe  ot  rep- 
resantatlons  by  the  seller's  tgoit  prior  to  the 
contract  of  sale  was  cured  by  an  instruction 
that  all  repreHentations  pertaining  to  the  anb- 
ject-matter  of  the  contract  were  merged  in  the 
contract  and  only  the  tenns  of  the  eontzaet 
should  be  considered  in  determinfaig  the  rii^t 
of  recovery. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4178-4184;  De&  EMg.  ( 
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2.  Amu.  AND  Ebbob  (I  1050*)— Habulbss 
Bbbob— ADinssiON  or  Evidbrob. 

Tbe  admisaion  of  imnuiterial  evideDce  is 
ordinarily  harmlera. 

[Ed.  Note.— For  other  CBMf,  M€  Appeal  and 
Error,  Cent  Die.  »  1068»  1009.  4153-41ft7. 
4166;  Dec  Dig.  |  1050.*] 

3.  Apfbai.  and  Ebbob  (|  801*)— Pbbsbnta.- 
noir  BsiAW— MonoR  vdb  New  Tbial. 

Rulings  on  tlie  admission  of  testimony,  not 
assigned  as  error  in  tlie  motion  fbr  ner  trial, 
are  not  reviewable. 

fEd.  Note. — For  other  cases,  see  Anneal  and 
Error,  Cent  Dig.  §|  1743,  1753-1765;  Dec. 
Dig.  I  301.*] 

4.  Affbax.  ahd  Ebbob  ({  728*)--A88iaiaanT8 
or  Ebbob— SnFFiciBRCT. 

Plaintfff'B  assignment  of  error,  that  the 
court  erred  in  admitting  incompetent,  irrele- 
TBnt  and  immaterial  evidence  "offered  by 
plaintiff,"  did  not  present  for  review  the  erro- 
■eons  admission  ol  avldeiiee  offend  the  de- 
fendant 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Err«r.  Gent  Dig.  SI  8010-3012;  Dee.  Dig. 

J72a*3 

5.  Sak;c8  (I  181*)— Acnoir  tob  Pubohasi 
Pbicb— BuBDiN  or  Peoof. 

In  an  action  for  the  porchase  price  of 
pomping  apparatus,  bongbt  under  a  contract 
wairannng  the  pumpa  to  fnmiah  300  gallons  of 
water  per  minnte,  "conditioned,  of  coarse,  that 
the  wells  will  fnniish  800  gallons  per  minute," 
the  burden  was  on  tiie  plaintiff  to  prove  that 
tbe  caoae  of  the  failure  of  the  pumpa  to  pump 
the  specified  amount  of  water  was  the  insum- 
denc7  ot  water  In  the  wtdls. 

[Ed.  Note.— For  other  eases,  see  Sales,  Gent 
Dig;  H  473-491;  Dec.  Dig.  |  161.*] 

8.  Affeai.  and  Ebbob  (|  204*}— Pbesinta- 
Tioir  OF  Ebbob  Below— Evidemce. 

Error  cannot  be  assigned  becaose  of  a 

qnestion  and  answer  to  wUeh  no  objection  la 

made  and  saved. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  U49,  1258-12t2,  1274- 

1278.  1280,  1060;  Dec.  Dig.  S  204.*] 

7.  TBI  AX  (I  7ft*)  —  TllCELT  OBJEOnON— BVI- 
DBNCS. 

Where  no  objection  was  made  to  a  ques- 
tion, an  objection  that  the  witness'  answer  was 

a  conduaion  came  too  late. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  183-190,  237;  Dec.  Dig.  S  76.*] 

8.  Appkai.  and  Ebbob  (t  1064*)— Habkum 
Ebbob— Instbuctjons. 

An  instnicUon  containing  tbe  phrase  "that 
if  the  jury  found  tbe  facte,"  and  omitting  to 
add  the  words  "from  the  evidence,"  was  harm- 
teas;  it  not  being  possible  for  the  Jnry  to  fail 
to  understand  that  all  facts  found  most  ba 
from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  4219.  4221-4224;  Dec. 
Dig.  f  1064.*] 

9.  Apfkai.  and  Ebbob  (%  1083* )— Habmt jsa 

ESBOB— InSTBDOnONS. 

.  In  an  action  for  the  porchase  price  of 
pumps  warranted  to  pump  a  certain  amount 
of  water  per  minute,  an  inatruction  which 
placed  upon  the  defendant  a  greater  burden  aa 
to  the  testing  of  tbe  pumps  than  properly  rest- 
ed npMi  It  was  not  prejudicial  to  the  plain- 
tiff. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
B^.  Cent  Dig.  ||  40C2-4062;  Dee.  Dig.  | 


10.  Sales  (|  166*)— Bbeaoh  of  Wabbantt. 

Where  a  city  bought  pumps  warranted  to 
lift  a  certain  amount  of  water  per  minute  with 
tbe  expenditure  of  a  certain  amount  of  pow- 
er, and  the  punms  delivered  required  a  great- 
er power,  eansfug  an  Increased  expense.  It 
was  not  bound  to  accept  and  pay  for  them. 

[EM.  Notes^For  other  cases,  see  Sales,  Gent 
DigTll  891-40a  402;  Dec.  Dig.  f  168.^] 

11.  Municipal  Cobpobations  (S  243*)— Con- 

TBACT8— VaLIDITT. 

Under  Rev.  St  1909,  I  2778,  providing 
diat  all  contracts  by  dtica  BhaU  be  In  writing, 
there  could  be  no  recovery  for  labor  and  ma- 
terial furnished  to  a  city  in  the  absence  of  a 
written  contract  or  memorandum. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  SS  675-677;  Dec. 
Dig.  i  243.*r 

12.  Appeal  and  Ebbob  (S  292*)— E*bbbbkta- 
TioN  Below— Motion  fob  New  Tbial— In- 

BTBUCnONB. 

InBtructions  not  specified  in  the  motion 
for  new  trial  cannot  be  reviewed. 

[Ed.  Note. — For  other  caaes,  see  Appeal  and 
Error.  Cent  Dig.  U  1697-1600;  Dec  Dig.  S 
202.*] 

18.  Appeal  and  Ebbob  (|  890*)— Assion- 
HENTB  OF  Ebbob— SuFTiciENCT  of  Rbcobd. 
Where  the  record  failed  to  show  what 
modifications  were  made  In  tbe  plaintiff's  re- 
quested instmetlons.  an  assignment  of  error 
based  upon  such  modlflcations  could  not  be 
considered. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error.  Gent  Dig.  IS  2828-2930;  Dec.  Dig.  S 
609.  *3 

14.  Appeal  and  Ebbob  (S  302* )— Pbbsenta- 
TioN  Below— UonoN  fob  New  Tbial— In- 

BTBUOnONS. 

A  ground,  alleged  in  the  motion  for  a  new 
trial,  that  the  court  erred  "in  modifying  and 
giving  aa  modified  inatructions  Noa.  ask- 
ed by  plaintiff,"  was  insufficient  to  preserve 
any  error  for  review  on  appeal. 

[Ed.  Note^For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  SI  1744-1762;  Dec  Dig.  I 
802.*] 

15.  Appeal  and  Ebbob  (S  263*)— Pbbsbnta- 
TioN  Below— Exception— iNOTBucnoHS. 

The  refusal  of  instructions  to  wbieb  no  ex- 
ception was  shown  by  the  record  to  have  been 
taken  was  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1516-1523,  1S2&-1532; 
Dec  Dig.  i  263.*1 

16.  Sales  (S  288*)— Action  fob  Pbicb— EUi- 

TOPPBL 

Where  a  city  bought  pumping  apparatus 
under  a  warrant?  that  the  pumpa  would  do 
certain  work,  and  made  every  possible  effort, 
but  without  success,  in  conjunction  with  the 
seller's  agent,  to  make  the  pumps  do  the  work 
as  contracted,  and  where  it  oflfered  to  return 
the  apparatus  which  at  the  time  of  suit  it  held 
merely  at  the  seller's  order,  it  was  not  estop- 
ped to  dispute  tbe  seller's  claim  for  payment 
of  the  purchase  price,  or  to  deny  that  It  had 
accepted  the  apparatus  and  thereby  waived  lb 
right  to  rely  upon  the  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  iS  817-823;  Dec.  Dig.  S  28a*] 

17.  Estoppel  (|  110*)— Pleading. 
Estoppel,  to  be  available,  must  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Gent  Dig.  S  300;  Dec  Dig.  |  iia*] 

18.  Estoppel  (S  110*)— Pleadino— WAnm 
The  rule  that,  when  a  cause  is  tried  on  the 

assumption  that  new  matter  in  the  answer 
haa  been  put  in  iaane  by  a  reply,  the  want  of 
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a  replj  cannot  be  nrged  In  the  appellate  eoart, 
is  not  broad  enough  to  excuse  the  plaintiff's 
failure  to  plead  estoppel. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  {  300;  Dec.  Dig.  {  lia*] 

Appeal  from  Clrcnit  Court,  Audrain  Conn- 
t7 ;  Jas.  D.  Bamett,  Judge. 

Action  by  the  Montague  Gompreased  Air 
Comi)any  against  the  City  of  Fulton  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiff appeals.  Afflrnied. 

John  A.  Gilliam,  for  appellant.  J.  R. 
Baker  and  N.  D.  Thurmona,  both  of  Fulton, 
and  P.  U.  Cullen,  of  St  Loula,  for  respond- 
ents. 

REYNOLDS,  P.  J.  This  is  an  action,  the 
petition  In  which  contains  three  counts. 

The  first  count  alleges  a  contract  between 
plaintiff  and  defendant  city,  the  plaintiff  a 
manufacturing  corporation,  one  of  the  de- 
fendants the  city  of  Fulton,  a  city  of  this 
state,  the  others  certain  of  its  officers.  For 
brevity  we  win  hereafter  refer  to  the  de- 
fendants In  the  singular,  intending  by  that 
the  cl^.  The  contract  Is  in  the  form  of  a 
proposal  from  plaintiff,  accepted  by  defend- 
ant city,  and  all  in  writing,  under  which 
plaintiff  proposed  to  furnish  to  the  city 
"two  Obear  Air  Lift  Displacement  Pumps  of 
the  aggregate  guaranteed  capacity  of  300 
gallons  of  water  per  minute  when  lifting 
water  from  a  9  inch  and  6  Inch  cross  sec- 
tional diameter  wells  any  height  with  80 
pounds  air  pressure,  condltiuued  of  course 
that  the  wells  will  furnish  300  gallons  of  wa- 
ter per  minute."  Plaintiff  was  also  to  fur- 
nish an  air  compressor  of  specified  size  and 
make,  "all  for  the  sum  of  $2,900,  f.  o.  b. 
cars  Fnlton,  Missouri.  Payment  to  be  made 
to  us  thirty  days  after  Installation  and  op- 
eration of  the  compressor  and  pumps  and  de- 
termined to  be  satisfactory."  This  is  fol- 
lowed by  specifications  In  detail  as  to  the 
capacity  of  the  proposed  plant  and  for  the 
purposes  of  this  case  unnecessary  to  be  here 
set  out.  The  first  count  prays  for  Judgment 
for  this  amount  with  interest  from  Decem- 
ber 31,  1907,  and  for  costs. 

The  second  count  charges  that  after  the 
installation  and  acceptance  of  the  pumps 
and  air  compressor  plaintiff,  for  the  purpose 
of  reinstalling  the  pumps  at  a  lower  work- 
ing point  In  the  well,  at  the  Instance  and  re- 
quest and  understanding  with  defendant,  se- 
lected, ordered  and  caused  to  be  shipped  to 
defendant  the  necessary  mechanism  and  ma- 
terials for  Installation  of  the  pumps  at 
a  cost  of  $643.40.  Itemizing  this  account, 
plaintiff  asks  Judgment  for  that  amount. 

There  Is  a  further  count  In  the  petition, 
setting  up  an  equitable  cause  of  action,  which 
It  Is  imnecessary  to  notice  as  It  was  dis- 
regarded at  the  trial  and  no  error  Is  assign- 
ed upon  It  one  way  or  the  other. 

The  answer,  admitting  the  execution  of 
the  contract  set  out  In  the  petition  for  the 


Installation  of  the  pumping  plant,  avers 
that  that  was  the  only  contract  entered  Into 
between  the  city  and  plaintiff;  admits  that 
under  that  contract  plaintiff  proceeded  to 
Install  the  pumping  machinery ;  that  by  the 
terms  of  It  plaintiff  obligated  Itself  that  the 
plant  would  pump  300  gallons  of  water  per 
minute  when  both  pumps  were  operated  at 
the  same  time  and  when  the  lift  of  the  wa- 
ter would  not  exceed  500  feet,  but  denies 
that  plaintiff  carried  out  and  performed  Its 
contract  according  to  Its  provisions  and  de- 
nies that  the  Installation  of  the  pumping  ma- 
chinery was  made  and  the  operation  of  the 
compressor  and  pumps  was  satisfactorily  de- 
termined on  the  27th  of  November,  1907,  or 
at  any  other  time;  denies  that  they  were 
ever  accepted  or  that  on  December  31,  1907. 
plaintiff  presented  Its  bill  to  the  dty  and 
demanded  payment  thereof  In  any  sum.  To 
the  contrary,  defendant  avers  that  after  the 
pumping  plant  had  been  Installed  in  Novem- 
ber and  the  pumps  failed  to  give  and  fur- 
nish 300  gallons  of  waler  per  minute  but 
furnished  not  more  than  125  gallons  of  wa- 
ter per  minute,  the  agent  of  plaintiff  claimed 
that  the  pumps  were  not  deep  enough  and 
had  them  lowered  and  they  again  failed  to 
give  an  Increase  In  the  amount  of  water 
furnished;  that  they  were  operated  for  a 
considerable  time  under  the  direction  of 
plaintiff's  agent  and  failed  to  produce  more 
than  125  gallons  of  water  per  minute ;  that 
plaintiff  failed  to  operate  both  pumps  at  the 
sf(me  time  and  when  they  were  both  oi>erat- 
ed  at  the  same  time  the  two  pumps  gave 
no  more  water  than  when  the  larger  of  the 
two  pumps  was  worked  alone;  that  the 
pumps  continued  to  be  used  from  the  time 
of  the  Installation  until  some  time  In  March 
following,  they  being  operated  at  the  direc- 
tion of  plaintiff's  agent,  and  that  neither 
plaintiff  nor  Its  agent  ever  reported  to  the 
officers  of  the  dty  that  plaintiff  was  ready 
to  make  a  test  nor  did  he  request  during  that 
whole  time  that  the  test  be  made  of  the 
pumps,  but  on  the  contrary  the  agent  knew 
that  at  no  time  had  the  pumps  given  the 
amount  of  water  required  by  the  contract; 
that  at  the  request  of  plaintiff's  agent  the 
pumps  were  removed  so  that  agent  could 
examine  the  valves;  that  in  the  attempt  to 
remove  the  pipes  under  the  direction  uf  this 
agent  of  plaintiff,  the  piping  and  pumps 
broke  away  from  the  tackle  and  fell  about 
700  feet  into  the  well;  that  at  great  expense 
defendant  had  the  piping  removed  and  the 
well  cleared  out  and  made  420  feet  deeper 
and  notified  plaintiff  that  the  well  was  ready 
for  replacing  of  the  pump  according  to  the 
contract  and  plaintiff  refused  to  replace  it 
Setting  up  the  represmtatlons  alleged  to 
have  been  made  by  plalntUTs  agent  prior  to 
entering  Into  the  contract  and  a  failure  of 
these  representations,  the  answer  to  this  first 
count  allies  non-performanoe  of  the  condl- 
tlona  of  the  coiitract   Averring  that  after 
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tbe  wdl  tras  cleared  of  tbe  pipe  and  deep- 
eoed,  tbe  weil  "at  all  times  botb  before  and 
after  It  was  deepoied  fumiabed  a  aufficlent 
qiuiDtlty  of  water  and  at  all  times  tbe  said 
pomp  bad  a  greater  submergenoe  tban  tbe 
plaintiff  required,  and  tbat  bj  reason  of  tbe 
tects  bereltt  pleaded  as  defense  to  tbe  first 
coant  of  tbe  petition  tbe  defoidant,  tbe  dty 
at  Fnlton,  owes  tbe  plaintiff  notbtng  on  said 
contract,  and  prays  judgment  against  tbe 
plaintiff  on  said  first  count  of  tbe  petitloii." 

Tbe  answer  to  tbe  second  count  dentes 
generally  tbe  aTerments  of  tbat  count,  and 
after  a  more  specific  denial  of  tbe  correct- 
ness of  the  Items  In  this  count,  pleads  that 
the  city,  by  a  resolution  duly  adopted  by 
its  coandl,  offered  to  pay  plaintiff  the  sum 
of  {2%  to  cover  the  repair  of  the  pump  on 
condition  that  plaintiff  would  replace  tbe 
destroyed  pumps  and  make  tbe  pnmps  when 
operated  tt^etber  and  at  the  same  time  ac- 
cording to  the  terms  of  the  contract,  it  be- 
ing provided  In  the  resolution  to  this  effect 
that  nothing  In  It  was  Intended  to  change  or 
alter  tbe  terms  and  provisions  of  the  original 
contract  It  la  also  averred  that  plaintiff 
refused  tbls.  wherefore  It  la  claimed  that 
defendant  Is  not  liable. 

A  counterclaim  is  also  Interposed  by  an- 
other count  In  the  answer,  the  city  claiming 
{3,681.62  by  way  of  expenditures  made  and 
damage  to  the  dty  for  breach  of  contract  by 
plaintiff. 

It  ai^pears  by  tbe  recitals  of  the  abstract 
of  the  record  proper  that  after  a  hearing 
of  the  evidence  of  plaintiff,  defendant  de- 
murred to  the  second  count  of  tbe  petition 
asd  the  court  sustained  it,  whereupon  plain- 
tiff took  a  nonsuit  as  to  this  second  count 
with  leave  to  move  to  set  it  aside,  after- 
wards filing  this  motion  and  saving  exception 
OD  its  being  overruled.  At  the  close  of  de- 
fendant's testimony  defendant  took  a  nonsuit 
on  tbe  counterclaim  with  leave  to  move  to 
set  tbat  aside,  but  no  farther  action  on  this 
appears. 

The  Jury  returned  a  verdict  on  tbe  first 
count  of  plaintiff's  petition  In  favor  of  de- 
fendant; Judgment  followed  and  plaintiff 
aied  a  motion  for  new  trial,  one  In  arrest 
of  judgment  and  one  to  set  aside  tbe  non- 
Buic  on  the  second  count  of  tbe  petition. 
Tbe  only  motion  for  new  trial  before  us  and 
as  set  ont  in  the  abstract  as  having  been  filed 
by  plaintiff,  after  assigning  tbat  the  verdict 
is  against  the  evidence  and  tbe  weight  there- 
of and  against  the  law  as  applied  to  the  evi- 
dence and  against  tbe  law  as  set  out  in  tbe 
histructions  given  by  tbe  court,  reads  as 
follows: 

"3.  That  the  court  erred  in  admitting  in- 
competent. Irrelevant  and  immaterial  (evi- 
dence?), offered  by  plaintiff. 

"4.  Tbat  the  court  erred  in  excluding  com- 
petmt,  relevant  and  material  evidence  of- 
fered by  this  plaintiff. 

That  the  court  erred  by  giving  Instnic- 
tlona  Vol  7,  4,  9,  reqnested  1^  defoidant 
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"6.  Tbat  tbe  court  erred  In  declining  to 
give  Instmctlons  Nos.  2»  8  and  5  retiueated 
by  this  plaintiff. 

"7.  Tbat  tbe  court  erred  In  giving  instmc- 
tlons Noa,  of  tta  own  motion,  and  In 

modifying  and  giving  as  modified  Instroe- 
tlons  Nos.  asked  by  plaintiflC. 

"8,  Tbat  the  court  erred  in  admitting  tes- 
timony offered  by  defoidant  as  to  statements 
and  representatlona  of  tbe  parties  to  tbe  con- 
tract sued  upon,  prl<»  to  tbe  execution  of 
said  contruL 

"9.  That  tbe  court  erred  In  sustaining  de< 
fendants'  demurrer  to  the  second  count  of 
plalntUC's  petition." 

This  motion  being  omrnled  plaintiff  duly 
excepted.  It  also  filed  a  motion  in  arreat 
of  judgment,  which  was  overruled,  but  no 
error  Is  here  assigned  on  tbat. 

We  will  dispose  of  this  case  by  taking  up 
the  points  assigned  for  error  by  learned 
counsel  who  appeared  before  us  for  appel- 
lant, of  whom  it  la  no  more  tban  fair  to 
say  tbat  be  appeared  In  the  case  after  it 
had  been  appealed  to  this  court,  not  having 
previously  participated  In  its  conduct. 

[t]  The  first  point  is  tbat  the  court  erred 
In  admitting  evidence  of  alleged  representa- 
tions by  plaintiff's  agent  before  tbe  contract 
was  made.  This  point  Is  well  saved  by  tbe 
eighth  error  assigned  In  the  motion  for  a 
new  trial.  Counsel  cites  a  number  of  cases 
in  support  of  the  proposition  that  all  prior 
n^otiatlons,  no>  fraud  being  alleged  or  ap- 
pearing, are  merged  in  tbe  contract. '  There 
is  no  doubt  of  the  correctness  of  tbls.  But 
it  disappears  from  this  case  on  consideration 
of  the  instruction  which  the  court  gave  to 
tbe  jury  at  the  instance  of  plaintiff  at  the 
conclusion  of  the  trial.  That  instruction, 
number  4,  Is  to  tbe  effect 'that  the  law  deems 
all  statements  or  representatlona  of  the  par- 
ties to  a  written  contract  pertaining  to  the 
subject-matter  of  the  contract,  made  prior 
to  the  execution  thereof,  as  merged  or  em- 
bodied in  tbe  contract,  "hence  In  determining 
whether  or  not  plaintiff  Is  entitled  to  recover 
in  this  suit,  you  have  to  determine  only 
whether  or  not  plaintiff  complied  with  the 
terms  of  said  contract  as  set  out  in  other 
Instmctlons."  We  hold  tbat  tbls  instmc- 
tlon  was  sufficient  to  cure  whatever  error 
was  embodied  in  admitting  the  testimony  of 
witnesses  as  to  the  preliminary  negotiations 
and  understandings  of  the  parties  prior  to 
the  making  of  tbe  contract  Anderson  v. 
UdIou  Terminal  R.  Co.,  161  Mo.  411,  loc.  clt 
420,  61  S.  W.  874 ;  Harrison  v.  Kansas  City 
Electric  Light  Co..  195  Mo.  606,  loc.  clt.  634 
et  seq.,  93  S.  W.  951,  7  L.  R.  A.  (N.  S.)  293. 

There  are  cases  in  which  the  evil  wrought 
by  the  admission  of  Improper  testimony  can- 
not be  said  to  be  cured  by  its  subsequent 
withdrawal  but  we  do  not  think  that  tbat 
was  the  situation  in  the  case  at  bar. 

[2-4]  The  second  and  third  points  go  to 
alleged  error  in  the  admission  of  evidence  of- 
fered by  the  defendant,  particularly  to  cer- 
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tain  evidence  given  by  Judge  N.  D/Tbnr- 
mond,  which  is  claimed  to  have  been  evi- 
dence that  an  expert  alone  conld  give,  It 
being  correctly  stated  that  Judge  Thurmond 
In  his  own  testimony  had  admitted  that  he 
knew  nothing  about  ei^lneerlng  except  what 
had  been  told  him  by  plaintiff's  agent  They 
also  go  to  evidence  given  by  him  as  to  what 
the  plalntUTs  agent  had  told  him  about  the 
operation  of  a  like  pump  In  some  asylum  for 
the  Insane.  A  very  careful  examination  of 
the  testimony  of  Judge  Thurmond  falls  to 
show  that  when  examined  as  a  witness  by 
defendant,  he  gave  any  testimony  that  might 
be  considered  expert  testimony.  All  he  gave 
that  we  can  construe  as  expert  evidence  was 
given  under  cross-examination  by  counsel  for 
plaintiff  and  this  not  arising  ont  of  tils  direct 
examination.  As  to  his  evidence  as  to  the 
alleged  statements  of  an  agent  of  plaintiff 
In  r^rd  to  what  a  well  at  the  insane  hos- 
pital was  doing,  It  is  argued  that  that  was 
Immaterial  and  not  res  gestie  but  res  inter 
alios  acta  and  a  collateral  Issue.  This  ob- 
jection, in  the  main  answers  Itself — being 
merely  immaterial.  Its  admission  would  not 
constitute  reversible  error.  But  all  inquiry 
by  us  Into  the  correctness  of  the  ruling  of 
the  trial  court  upon  the  admission  of  testi- 
mony offered  and  introduced  by  defendant, 
save  as  to  the  admission  of  evidence  of 
transactions  prior  to  making  the  contract, 
is  closed  by  failure  of  plaintiff  to  assign  this 
as  error  In  the  motion  for  a  new  trial.  But 
apart  from  the  evidence  as  to  tmderstandlngs 
prior  to  making  the  contract,  the  admission 
of  no  other  offered  by  defendant  and  admit- 
ted Is  challenged.  Outside  of  the  eighth  as- 
signment, the  only  assignments  of  error  In 
the  admission  of  testimony  are  the  third  and 
fourth.  The  third  even  Is  of  doubtful  im- 
port. As  printed  In  the  abstract  and  as  we 
have  reproduced  It,  It  reads:  "That  the 
court  erred  In  admitting  Incompetent,  irrele- 
vant and  immaterial  (evidence  7>,  offered  by 
plaintiff."  Presumably  the  word  "evidence" 
is  not  in  the  motion  for  <^unsel  have  Insert- 
ed It  In  par^thesla,  followed  by  an  Interro- 
gation mark,  and  we  read  this  instruction 
as  If  the  word  "evidence"  was  there-  But 
it  distinctly  complains  of  admission  of  la- 
competent,  irrelevant  and  immaterial  

"offered  by  plaintiff."  Possibly  a  clerical 
error  In  using  the  word  "plaintiff,"  but  we 
are  powerless  to  disregard  it  The  fourth 
ground  assigned  in  the  motion  for  a  new 
trial  is  to  the  exclusion  ot  competent,  etc.. 
evidence  "offered  by  this  ptaintiff,"  Ont  a^ 
tentlon  is  called  to  no  evidence  ofltt«d,  by 
plaintiffs  and  excluded. 

[S]  The  fourth  point  Is  that  the  court 
erred  In  ruling  that  the  burden  was  on  plain- 
tiff to  show  that  there  was  an  insufficiency 
of  water  In  the  wells,  It  being  claimed  that 
defendant  was  bound  to  show  there  was  a 
sufficiency  of  water.  We  cannot  agree  that 
this  assignment  is  sustainable.  The  contract 
Itself  contains  this  provision,  after  a  pro- 


posal upon  the  part  of  plaintiff  to  furnish 
the  pumps,  namely,  "conditioned  of  course 
that  the  wells  wlU  furnish  800  gallons  of 
water  per  minute."  In  the  course  of  the 
trial  this  occurred,  the  contracting  agent  of 
plaintiff  being  under  examination  as  a  wit- 
ness In  its  behalf :  Plaintiff  offwed  to  show 
by  this  witness  the  capacity  of  the  pump. 
Objection  was  made,  on  what  ground  is  not 
stated.  Whereupon  the  court  observed:  "I 
understand  that  contract  to  mean  that  the 
party  famishing  the  pump  would  furnish 
a  pump  that  would  actually  pump  three 
hundred  gallons  of  water  a  minute,  provid- 
ing, of  course,  the  water  was  there  to  be 
pumped."  Whereupon  Mr.  Hay,  of  counsel 
for  plaintiff,  said:  "May  I  ask  what  the 
court's  theory  Is  on  ruling  on  this  objection, 
that  the  theory  of  the  court  is  that  the  bar- 
den  Is  on  the  plaintiff  to  show  if  there  was 
a  failure  to  pump  three  hundred  gallons  of 
water  a  minute  that  It  was  due  to  the  short- 
age of  water  supplied?"  To  which  the  coart 
aaswered,  "Yes,  sir;  that's  the  construction 
I  pot  on  that  contract"  No  <^jection  what- 
ever was  interposed,  no  exception  of  any 
kind  saved  at  the  time.  A  carefnl  reading 
of  the  instruction  given  falls  to  show  any 
Instruction  by  the  court  which  distinctly 
announces  where  the  bnrtlien  of  proof  was 
on  this  matter.  The  instruction  that  comes 
nearest  to  doing  that  Is  the  seventh,  given 
for  defendant,  to  the  effect  that  the  court  in- 
structs the  jury  that  under  the  amtract  be- 
tween plaintiff  and  defendant,  "it  was  plain- 
tiff's duty  to  pump  300  gallons  -of  water  per 
minute  or  to  demonstrate  that  the  wells  were 
not  yielding  300  gallons  pt  water  per  min- 
ute; and  if  from  all  the  evidence  you  be- 
lieve plaintiff  failed  to  do  this  then  It  did 
not  comply  with  the  contract  between  It  and 
the  city,  and  you  will  find  for  the  defendant 
unless  yon  further  find  from  the  evidence 
that  plaintiff  was  prevented  from  complying 
with  the  contract  by  a  failure  on  the  part 
of  the  defendant  to  comply  with  the  said 
contract  on  its  part"  It  Is  difficult  to  say 
that  this  threw  the  borthen  of  proof  on 
plaintiff  as  to  the  quantity  of  water  flowing 
in  the  wells.  However  that  may  be.  and 
although  In  the  answer  defendant  had  aret- 
red  that  the  well  did  flow  300  gallons  of 
water  per  minute,  we  are  of  the  opinion  that 
the  affirmative  of  this  was  on  plaintiff. 
That  is  to  say,  the  burthen  of  the  negation 
of  sufflclMit  water  was  on  plaintiff,  as  in 
point  of  fact  Its  whole  claim  was  that  the 
pumps  furnished  were  of  right  capacity  but 
that  the  water  which  came  Into  the  well 
was  not  of  the  required  quantity.  On  the 
authority  of  the  decisions  of  our  court  In 
Marshall  v.  Ferguson,  94  Mo.  App.  ITO,  loc. 
cit.  181,  67  8.  W.  036,  and  In  Wolf  v.  United 
Rys.  Co.,  1B5  Mo.  App.  125,  loc  dt  133,  133 
S.  W.  1172,  we  hdld  that  while  as  a  general 
proposition  the  burthen  of  proof  rests  on 
the  party  holding  the  affirmative  issue,  where 
the  plaintiff  grounds  hla  right  of  action  oa 
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a  oegatlTe  allegation  and  the  proof  of  tbe 
affirmatlTO  la  not  peculiarly  within  the  de- 
fendanf  a  power,  then  the  plaintiff  mast  es- 
tablish thla  n^atlve  to  make  oat  a  prima 
fade  case.  We  hold  therefore,  that  even 
p&salng  oTer  the  very  doubtful  question  as 
to  whether  this  ruling  of  the  court  has  been 
properly  saved  by  nceptlon  so  that  we  can 
review  It,  that  there  was  no  error  In  the 
theory  npon  which  the  trial  court  proceeded 
la  the  admission  of  testimony  and  in  the 
instruction  to  the  Jury.  A  careful  examina- 
tion of  the  testimony  In  the  case  warrants 
us  in  holding  that  there  was  strong  affirma- 
tive evidence  which  warranted  the  Jury  In 
finding  tliat  the  flow  of  water  was  ample. 

[I,  7]  The  fifth  point  is  that  the  court  erred 
la  admitting  evidence  of  alleged  mlsrepre- 
sentatloDs  of  the  pump  either  alleged  to  have 
been  made  before  the  contract  or,  after  the 
contract,  and  particularly  to  the  question 
made  of  witness  Wenger  and  his  answer,  the 
question  being:  "Do  you  think  it  was  on  ac- 
count of  the  flow  of  water  that  the  pump 
didn't  pump  as  great  as  at  the  start,  or  was 
it  on  account  of  the  pomp?  A  It  was  on  ac- 
count of  the  pump  misrepresentation."  This 
witness  was  also  asked  to  state  whether  or 
not  the  failure  to  get  Uie  60  gallons  in  the 
small  well  was  on  account  of  the  deficiency 
of  water  or  the  deficiency  of  the  pump.  To 
this  the  witness  answered,  "The  deficiency 
of  the  pump."  As  to  the  admission  of  the 
evidence  of  the  representations  made  before 
entering  into  the  contract,  we  have  disposed 
of  that  In  consideration  of  the  first  point 
made  by  learned  conns^  for  appellant  We 
cannot  matain  the  further  assignmrait  for 
othor  naaons.  There  waa  no  objection  what- 
ew  made  or  saved  to  the  first  question  and 
ansiTC  above  noted  so  that  that  is  out  of  the 
case.  When  the  second  qu^tion  was  asked, 
no  objection  was  made  to  It  but  the  objec- 
tion was  to  the  answer  as  a  condnslott. 
Coousel  are  not  allowed  to  wait  and  take  the 
diance  ot  a  witness  answering  fitvoiably 
and  wb«i  tbe  answw  turns  ont  to  be  tm- 
fbvorable  Qioi  for  the  flist  time  raise  an  ob- 
jection to  the  question  and  answer.  That 
oomes  too  late.  Ottx  and  above  these  rea- 
gons,  tUs  evidence  offered  by  the  defoidant 
and  as  we  have  seeOf  Its  admlsston,  is  not 
dnUenged  In  and  br  the  motion  for  a  new 
trlaL 

The  sixth  point  made  by  the  learned  coun- 
sel for  appellant  Is  Oat  the  cooit  erred  In 
giving  Improper  instructions  for  defendant 
The  only  instructions  on  which  error  Is  as- 
signed in  the  motion  for  new  trial  are  plain- 
tiff's Instroctlons  numbered  7,  4  and  9,  and 
tbese  are  the  tmly  ones  op^  to  our  consid- 
eration. Instruction  No.  7  Is  the  one  which 
we  have  before  referred  to,  which  told  the 
Jury  Chat  it  waa  plaintlfTs  duty  to  pump  300 
gallons  of  watw  per  minute  or  to  demon- 
strate that  the  wtils  were  not  yleldii^  800 
gallons  of  water  per  minute,  and  If  from  all 


the  evidence  th^  believed  plaintiff  failed  to 
do  this,  it  did  not  comply  with  the  contract 
As  we  have  before  stated,  so  far  as  this  in- 
struction can  be  construed  to  throw  the  bur- 
then of  proof  of  sufficiency  of  flow  of  water 
in  the  well  on  plaintiff,  we  think  it  correct 
As  to  the  remaining  part  of  It.  that  It  waa 
defendant's  du^  to  pump  300  gallons  of  wa- 
ter per  minute,  there  la  no  question  whatever 
of  the  correctness  of  this,  as  that  Is  precise- 
ly what  is  provided  for  In  the  contract 

[t,  I]  Without  setting  out  the  fourth  and 
ninth  Instructions  In  full.  It  Is  sufficient  to 
say  of  them  that  they  cover  the  contract  cor- 
rectly as  to  the  requirements  of  plaintiff  In 
regard  to  furnishing  force  and  proper  setting 
of  the  pumps  and  as  to  the  work  they  were 
expected  to  do  under  the  contract  One  of 
the  principal  arguments  against  these  in- 
structions la  that  they  fall  to  tell  the  Jury 
that  th^  are  to  find  these  facta  "from  the 
evidence,"  and  that  Oiete  is  no  evidrace  sap- 
porting  them.  This  is  particularly  assigned 
to  the  fourth  instruction;  It  Is  hardly  to  be 
supposed  that  men  selected  as  qualified  to 
sit  aa  Jurors  in  a  case  would  for  a  moment 
suppose  that  when  the  court  instructed  them 
as  to  the  facts  necessary  to  find  a  verdict 
one  way  or  the  other  and  that  when  the 
court  spoke  of  the  facts  in  the  case,  the  Ju- 
rors did  not  clearly  understand  that  the  court 
was  qpeaklng  of  facts  as  before  tima  In  evl- 
d^ce.  No  body  of  Intelligent  men,  sheeted 
as  jurors,  could  possibly  have  misunderstood 
the  foiirth  instruction  aa  directing  the  atten- 
tion of  the  Jury  to  the  terms  of  the  contract 
and  as  to  the  foots  relating  to  the  perform- 
ance or  non-p^ormance  of  it,  other  than  as 
disclosed  by  the  evidence.  The  mere  omis- 
sion ot  the  court  to  say  to  the  Jury  in  so 
many  words  that  If  they  foond  "from  the 
evidmce"  In  the  case  so  and  so,  did  not  make 
the  Inatmctton  fatally  defective.  Moreover 
this  fourth  Instmctlon  distinctly  told  the 
jury  that  If  tfacv  believed  the  agent  of  idain- 
tlff  had  placed  his  pump  low  enough  to  lift 
water  BOO  feet  the  well  would  have  supplied 
800  gallons  of  water  per  minute,  then  the 
Jury  are  instmcted  that  plaintiff  did  not  com- 
ply with  ttie  tnma  of  his  contract  and  can- 
not recover  In  tills  action  provided  tb^ 
found  that  plaintiff  was  requested  by  defoid- 
ant  to  place  the  pump  at  such  a  imA  In  tiie 
weU  aa  to  enable  It  to  lift  600  feet  high,  and 
that  the  failure  to  do  so  was  not  caused  by 
the  neglect  or  refusal  of  the  tits  to  fonilsh 
pipe  or  other  matwlal  for  use  in  placing 
said  pomp  at  a  proper  d^th  fbr  that  pur- 
pose. This  instruction  certainly  was  more 
favorable  to  the  plabxtlff  than  to  the  defend- 
ant although  given  at  the  request  ot  defend- 
ant 

[10]  The  error  assigned  to  the  ninth  In- 
struction Is  that  the  court  by  that  told  the 
jury  that  without  considering  the  efficiency 
of  the  appliances,  their  acceptance,  their  ro- 
tation and  use,  that  if  it  took  greater  air 
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power  and  was  more  costly  to  defendant  to 
operate,  they  Bbonld  find  a  verdict  for  do- 
fendant  We  do  not  think  this  ninth  In- 
struction la  snbject  to  this  criticism.  It  sets 
out,  following  the  contract,  that  for  a  400- 
foot  lift,  plaintiff  guaranteed  "2.6  cubic  feet 
of  free  air  per  gallon  of  water  at  80  pounds 
maximum  air  pressure  to  start  the  pump, 
and  65  pounds  constant  working  pressure; 
and  that  for  a  600-foot  lift  we  guarantee  3 
cubic  feet  of  free  air  per  gallon  of  water  at 
80  pounds  maximum  air  pressure  to  start  the 
pump,  and  65  pounds  constant  working  pres- 
sure to  lift  water  500  feet  high  and  discharg- 
ing 300  gallons  of  wat^  per  minute."  These 
liarts  of  the  instruction  are  word  for  word  as 
in  the  contract  Setting  them  out  the  court 
then  instructed  the  Jury  that  if  from  the 
testimony  they  bellered  that  the  pumps,  when 
Installed  In  the  well,  required  greater  air 
power  to  operate  them  than  that  specified  in 
the  contract  and  if  the  Jury  further  found 
that  the  greater  air  power  which  it  required 
was  more  costly  to  defendant  than  the  air 
power  which  was  mentioned  In  the  contract, 
thai  tbey  were  Instructed  to  returh  a  ver- 
dict for  defendant.  We  are  unable  to  see 
any  error  in  this.  It  seems  to  follow  as  a 
natural  consequence  that  If  the  appliance 
that  plalntltt  contracted  to  furnish  defendant 
was  BO  different  from  that  actually  furnished 
as  to  involve  the  expenditure  of  more  money 
than  was  contemplated  to  operate  it,  thai  It 
was  not  tbe  kind  of  appliance  contemplated 
by  the  parties  and  defendant  was  not  oound 
to  accept  it  or  to  retain  It  and  pay  for  It. 

[11]  The  seTentta  point  Is  tiiat  court 
erred  In  snstalnli^  the  donnrrer  to  x^aln- 
tUTs  second  count  and  In  refusing  to  set 
aside  the  nonsuit  thereon.  This  demurrer 
was  sustained  to  the  second  count  and  the 
evidence  introduced  under  it  on  tbe  ground 
that  there  was  no  eyldence  showing  that  the 
work  done  and  material  (diarged  fbr  under 
this  second  count  wiEa  evidenced  by  any  writ- 
ten contract  or  written  monorandum  of  any 
kind  between  the  parties  covering  the  Items 
set  out  In  the  account.  Section  2778  of  the 
Re^d  Statutes  1909,  distinctly  provides 
the  method  by  which  cities  may  contract,  It 
being  provided,  among  other  things  ttiat  the 
contract  shall  be  in  writing,  and  ft  has  been 
held  that  a  contract  made  by  an  agent  of  a 
city  not  In  accordance  with  the  statute  Is 
void  ab  Initio  and  cannot  be  ratified.  See 
Savage  v.  City  of  Springfield,  83  Mo.  App. 
328;  Perkins  v.  Ind^>endent  School  Dlst  of 
RIdgeway,  99  Mo.  App.  483,  74  S.  W.  122. 

[12]  In  his  argument  in  thia  case  learned 
counsel  for  api>ellant  assigns  error  on  a  num- 
ber ot  other  Instructions  given  for  defend- 
ant but  these  are  the  only  ones  specified  In 
the  motion  for  new  trial  and  we  cannot  go 
outside  of  that  to  examine  or  test  the  cor- 
rectness of  instructions. 

[IS,  14]  The  eighth  point  Is  to  the  error  of 
the  court  in  modifying  plaintiff's  instruc- 


tions. We  are  unable  to  determine  from  the 
abstract  before  us  the  modifications  made  by 
the  court  In  plalntlfTs  instructions,  so  that 
we  are  bound  to  disregard  this  assignment. 
We  might  dispose  of  this  point  also  on  the 
other  proposition  that  in  the  motion  for  new 
trial  the  only  assignment  covering  this  Is  the 
seventh,  which  we  have  given  before  but  to 
repeat  Is  as  follows:   "The  court  erred  in 

giving  Instrucitlons  Nos.    of  its  own 

motion,  and  In  modifying  and  giving  as  modi- 
fled  Instructions  Nos.  asked  by  plain- 
tiff." It  does  not  appear  that  the  court  gave 
any  of  its  own  motion,  and  we  are  unable  to 
determine  what  modifications  the  court  made 
In  any  instructions,  as  before  remarket^ 

[IS]  The  ninth  point  urged  by  counsel  for 
appellant  is  that  the  court  erred  in  refusing 
to  give  Instructions  asked  by  plaintiff.  Re- 
ferring to  the  motion  for  new  trial,  the  er- 
ror assigned  Is  to  the  failure  to  give  Instruc- 
tions numbers  2,  3,  and  5,  requested  by  plain- 
tiff. Turning  to  the  abstract  of  the  record 
we  find  Instructions  numbers  2,  3  and  5, 
tendered  by  plaintiff  and  marked  as  refused, 
but  we  find  no  exception  whatever  In  the  ab- 
stract to  the  refusal  of  these  Instructions. 
Tbey  are  therefore  closed  to  us  for  examina- 
tion or  comment. 

[II]  Passing  for  the  present  the  tenth  point 
and  takli^  up  the  eleventh  point.  It  is  used 
that  the  sale  was  on  trial  and  the  contract 
was  entire  and  that  the  ftfllnre  to  object 
within  30  da^  after  installatimi  on  Novem- 
ber 27,  190T,  was  an  acceptance  which  waiv- 
ed all  conditions,  and  the  fact  tliat  defend- 
ant continued  to  use  the  'C(»npressor  untU 
the  day  of  the  trial  and  thereafter  to  the 
present  time  and  used  the  small  pump  ontU 
after  salt  was  brought  and  by  its  careless- 
ness broke  the  large  pump  and  failed  to  pay 
for  its  'repair,  amounted  to  an  estoppel  to 
dispute  plaintiff's  claim  and  a  waiver  of  any 
condition,  and  It  Is  urged  that  the  court 
should  reverse  the  canse  and  direct  entry  of 
Judgment  for  plaintiff. 

[17)  II]  We  might  dispose  of  this  by  saying 
that  an  estoppel,  to  be  available,  must  be 
pleaded,  and  none  was  pleaded.  In  fact,  we 
have  nothing  In  the  alHrtract  of  the  record  to 
show  that  a  reply  of  any  Und  waa  filed. 
While  it  18  true  that  when  a  canse  ia  tried 
on  the  assumption  ttiat  a  reply  has  been  filed 
taking  issue  on  any  new  matter  In  the  an- 
swer, it  Is  too  late  to  urge  the  failure  to  re- 
ply in  the  appellate  court  Indeed  no  such 
point  la  here  made  by  counsel  for  respond- 
ent But  that  rule  Is  not  broad  enoivh  to 
excuse  the  failure  to  plead  esttqipel. 

Waiving  this,  a  careful  ezamtnatloD  and 
consideration  of  the  testimony  in  tbe  case 
fails  to  show  any  acceptance  and  waiver 
whatever,  which  constitute  an  estoppel.  In 
point  of  fact  from  the  very  first  Installation 
or  attempted  installation  of  the  plant,  the 
officers  of  defendant  corporation  appear  to 
have  been  making  every  passible  effort*  bok 
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vlQioiit  sQcceo^  In  ctmjnnctkm  with  plalo- 
tUTs  ageot,  to  make  these  pnmin  do  the  xrotk 
vMcb  had  been  bontracted.  It  is  true  that 
tbedetaodantcity  retalna  and  seems  to  have 
been  operating  the  compressor  and  possibly 
the  smaller  pnnw.  bat  it  Is  In  evidence  that 
it  bad  offered  to  return  the  compressor  and 
tbe  smaller  pump  long  before  the  Institution 
of  tills  suit  and  had  placed  them  and  stUl 
bold  them  the  wder  of  plalntUf  and  have 
In  DO  manner  need  them  as  of  rU^t  or  claim 
of  any  kind.  This  assignment  Is  untenable. 

The  remalnliv  point  Is  numbered  10  and 
bliased  upon  the  refusal  of  tbe  trial  court 
to  grant  a  new  trial  on  the  ground  that  the 
THdlct  la  Bgalnst  the  evidence  and  against 
tbe  weight  of  the  evidence  and  on  account 
of  the  admission  of  Improper  evidence  and 
the  giving  of  Imprt^pOT  Instructions.  We 
bare  disposed  of  the  questions  arising  over 
tbe  admission  of  the  evldenoe  and  over  the 
glTliw  of  instnicdons.  Reading  over  this 
TtKde  record  we  see  no  reason  whate  w  to 
challenge  tbe  verdict  of  the  jury  as  not  be- 
ing soBtained  by  ample  testimony.  In  fact 
we  are  so  nracb  Impressed  with  tbe  testi- 
mony introduced  at  the  trial  as  to  the  com- 
plete failure  of  the  plant  to  do  the  work  re- 
qoired  that  we  do  not  see  bow  any  Jury 
could  have  arrived  at  a  different  conclosion. 
We  will  not  disturb  that  verdict 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

KOBTONI  and  CAULFIELD^  JJ.,  concur. 


8TATB  ex  rel.  DICK  et  aL  t.  WIETHAUFT 

et  aL,  JuaticoB  of  St.  Loais  County  Court. 

(St  Looia  Court  of  Appeals.  Mlasouri.  June 
4»  1912.) 

L  InozzoATiira  Iaquobs  (S  76*)— Uokhsb— 

CBnOBUXr-<tDmiOHS  ItEVUEWABU  — BS- 
TUBIf. 

The  court,  on  certiorari,  to  review  prooeed- 
inga  of  record  In  the  county  court  toncning  an 
applicatioD  for  a  dramabop  Ucenae,  must  de- 
termine the  qnestiona  aolety  on  what  appears 
in  the  return  of  the  justices  of  tbe  coooty 
court 

[Ed.  Note. — For  other  cases,  aee  Intoxicating 
Liqnora,  Cent  Dig.  i  80;  Dec  Dig.  {  76.*] 

2.  IXTOXIOATZRO  LigUORS  (I  64*)— DBAHSaOP 

LiCBNW— Application— Statutes. 

Bev.  St  1900,  {  7201.  providing  that  the 
petition  for  a  dramshop  licenae  shall  be  filed 
u  the  office  of  the  clerk  of  the  counfy  court 
not  leaa  than  10  days  before  the  first  day  of 
tbe  court  to  wtdi^  it  la  to  be  preaented.  and 
lemain  on  file  for  Inspection,  and  be  by  tbe 
dvrk  laid  before  the  court  at  the  first  term 
thereafter,  is  Diandatorr  and  jurisdictionai.  in 
BO  far  aa  it  requires  tbe  filing  of  the  petition 
before  the  first  day  of  the  court  to  which  It  is 
to  be  presented;  and  it  la  not  aafficient  to 
6Io  a  petition  when  the  court  is  in  sessiou, 
and  then  dispose  of  it  on  a  subsequent  day  of 
tbe  same  term,  though  It  baa  remained  on  file 
10  days,  where  tbe  court  remained  in  contin- 


ual ses^on,  without  adjournment  to  a  regular 
or  adjourned  term. 

[Ei.  Note. — For  other  caaea,  aee  Intoxicating 
Liquors,  Cent  Dig.  {  64;  Dec.  Dig.  S  64.*] 

3.  INTOXICATIKO  LiQUOBS  (I  64*)— DBAKSHOP 
LiCENSK— ApFUCATIOV— BTATniBS. 

Such  section  of  the  statute,  when  con- 
strued, as  it  must  be,  in  connection  with  Bev. 
St.  1900,  3S  4086,  40^,  4000,  providing  for  reg- 
ular terms  of  tbe  county  court  authorizing 
special  and  adjourned  terms,  the  county  court 
lias  jurisdiction  to  grant  a  dramshop  license  at 
the  first  adjourned  term  after  the  filing  of  the 
petition  thcrofor,  provided  the  petition  has  re- 
mained on  file  vrith  tbe  clerk  10  days  before 
the  first  day  of  the  adjourned  term. 

[Ed.  Note.— For  otber  coses,  see  Intoxicating 
Liquors,  Cent  Dig.  |  64;  Dec.  Dig.  |  64.*] 

4.  CotFNTiEs  <!|  38,  62*)— CounTT  Couirr— 
Jurisdiction. 

The  coUQty  court  is  of  constitutional  or- 
igin, and,  tbougn  not  posaeased  of  |;eaeral  com- 
mon-law juris^ction,  it  exercises  jodicial  func- 
tions, and  has  inherent  power  to  adjourn  from 
time  to  time. 

[Kd.  Note. — For  otber  cases,  see  Counties, 
Cent  Dig.  St  48,  49,  63-65;  Dec  Dig.  8S  38, 
52.*] 

5.  EviDEHCB  (gg  48,  82*)— Judicial  Notice— 
Pbesuuption. 

The  Court  of  Appeals  judicially  knows  that 
the  county  court  convenes  in  pursuance  of  tbe 
statute  in  regular  term  on  tbe  first  Monday  in 
Fel>rQary,  and  unless  an  adjournment  thereaft- 
er appears  the  law  presumes  tbat  tbe  session 
continues  until  Hardi  4tb,  following. 

TEd.  Note.— For  other  cases,  see  E^ence, 
Cent  Dlf.  U  70,  104;  Dec.  Dig.  81  48.  83.*] 

6.  iNToncATZNO  LlQOOBS  (|  64*)— ISSUANCX 

OF  Dbaushop  lilCXlf ai  —  Statutost  AtT- 

THORITT. 

Where  an  application  for  a  dramshop  li- 
cense was  filed  In  the  office  of  the  clerk  of  tbe 
county  court  on  February  17tb,  while,  under 
the  statute,  the  regular  term  of  the  court  began 
on  the  lirst  Monday  in  February,  a  dramshop 
licenae  issued  March  4tb  was  invalid,  under 
Bev.  St  1009,  I  7201,  providing  tbat  the  peti- 
tion for  a  license  shall  be  filed  not  less  than  10 
days  before  tbe  first  di^  of  the  court  to  which 
it  la  to  be  presented,  and  remain  on  file  and  be 
by  tiie  clera  laid  before  tbe  court  at  tbe  first 
term  thereafter;  the  record  of  the  county 
court  reciting  the  holding  of  a  session  of  the 
February  term  on  March  4tb. 

[Ed.  Note.— For  other  caaes,  see  Intoxicating 
liquors,  Cent  Dig.  |  64;  Dee.  Dig.  |  64.*] 

7.  Counties  (88  58,  57*)— Codntt  Counx— 
JuniSDiono  n— Pbmumptionb. 

The  county  court  is  one  of  inferior  and 
limited  jurisdiction,  and  presumptions  are  not 
indulged  in  aid  of  its  proceedinn;  but  all 
matters  pertaining  to  its  jurisdiction  over  the 
subject-matter  must  affirmatlTe^  appear  on  the 
face  of  Its  records,  or  the  judgment  may  be 
quashed. 

[Ed.  Note.— For  otber  casea,  aee  Counties, 
Cent  Dig.  H  66-70.  74,  7S:  Dec.  Dig.  I8  63, 
57.*] 

8.  CotJSTB  (f  281*)— GouBT  or  Appeals- 

CoNrLicTiNo  DEoiaiONS— Tbansfbb  to  Su- 

PBEMB  COUBT. 

Where  a  judgment  given  by  the  St  Louis 
Court  of  Appeals  ts  in  conflict  with  a  deciaion 
of  the  Eanaea  City  Court  of  Appeals,  tbe  cause 
must  be  certified  to  the  Supreme  Court  for 
final  determination. 

[Ed.  Note.~For  other  cases,  see  Courts, 
Cent.  Dif.  H  487,  491,  644-661;  De&  Dig.  f 
231.*] 

Beynolds,  P.  J.,  dissenting  in  part 
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Cotlorarl  by  the  State,  on  the  relatloa  ot 
John  Jacob  Dtck  and  another,  against  John 
Wlethaupt  and  othws,  Justtees  of  the  Coun- 
ty Court  of  8t  Louis  Coon^.  Cause  traos- 
fwred  to  the  Sioffeme  Conrt  for  final  deter- 

Eliot,  Ohaplln,  Blaney  ft  Bedal,  of  St 
liouls.  for  relators.  B.  W.  Mills,  of  Clayton, 
and  Qeoise  B.  Logan,  for  te^Mmdents. 

NORTONI,  J.  This  Is  an  original  proceed- 
ing in  certiorari.  Relators  sued  out  the 
writ  in  this  court  to  the  end  of  reviewing  the 
proceedings  of  record  In  the  county  court  of 
St  Louis  county  in  the  matter  of  the  appli- 
cation of  Charles  S.  Kinney  for  a  dramshop 
license.  In  response  to  the  writ,  the  Justices 
of  the  county  court  have  submitted  a  certi- 
fled  copy  of  the  entire  flies  and  record  pre- 
served in  that  court  touching  the  dramshop 
proceeding  in  question.  On  the  return  so 
made,  the  case  has  been  argued  and  anbmlt- 
ted. 

The  question  for  consideration  arises  from 
the  fact  that  the  dramshop  license  was  or- 
dered issued  by  the  county  court  on  March 
4,  1912,  upon  a  petltioa  therefor  filed  in  the 
office  of  the  clerk  of  that  court  on  February 
17,  1912.  It  Is  argued  that  as  the  statute 
fixes  the  time  of  the  regular  term  of  the 
county  court  on  the  first  Monday  In  Febru- 
ary, It  possessed  no  Jurisdiction  to  grant  a 
dramshop  license  on  March  4th,  at  an  ad- 
journment of  the  February  term,  though  the 
petition  therefor  was  duly  filed  more  than 
10  days  before  the  first  day  of  the  adjourn- 
ed term  which  acted  thereon;  for,  it  is  said, 
the  statute  authorizing  the  county  court  to 
grant  a  dramshop  license  requires  that  the 
"petition  shall  be  filed  in  the  office  of  the 
clerk  of  the  county  court  not  lees  than  10 
days  before  the  first  day  of  the  court  to 
which  It  is  to  be  presented  and  remain  on 
file  for  public  Inspection  and  by  said  clerk 
laid  before  the  cotirt  at  the  first  term  there- 
after, and  all  dramshop  licenses  Issued  con- 
trary to  the  provisions  of  this  section  shall 
be  void."    See  section  7201,  B.  S.  1909. 

[1]  The  argument  advanced  involves  and 
presses  forward  the  Idea  tliat  the  words 
"court"  and  at  the  "first  term  thereafter," 
employed  In  that  portion  of  the  statute  quot- 
ed, r^er  to  ^ther  a  regular  or  special  term 
of  the  county  court,  and  that  an  adjourned 
term  thereof  is  not  In<dnded  within  their 
purview.  Whatever  may  be  the  facts  touch- 
ing the  aNillcatlon  for  and  granting  of  the 
dramshop  license  luTolred  here,  the  queetlon 
in  Judgment  is  to  be  determined  solely  oa 
what  apiwara  tn  the  return  made  by  the  jus- 
tices of  the  comity  comt  to  the  writ,  for  we 
are  precluded  from  looking  beyond  that  4 
Ency.  Fl.  &  Pr.  224;  Hannibal  ft  St  J.  B.  B. 
Co.  r.  State  Board  (tfEquallzatlcm,  64  Mo.  294, 
308.    Neither  the  uoMdvaaj  of  the  return 


nor  Its  verity  with  respect  to  setting  forth 
the  true  state  of  the  record  In  the  county 
court  Is  challoiged.  From  the  return  It  ap- 
pears that  Klan^  filed  his  aivllcatlon  and 
a  voluminous  petltbm  with  the  <derk  of  the 
counfy  court  of  St  Louis  county,  <m  the  17th 
day  of  February,  1912,  and  prayed  the  Issu- 
ance of  a  license  to  maintain  a  dramshop  In 
Central  township  of  that  county  at  a  place  i 
therein  mentioned  and  described.  A  certi-  I 
fled  copy  of  tile  order  of  the  court  showing 
the  presentment,  eonslderatlon  and  allowance 
of  Oie  dramshop  application  Is  copied  In  full 
in  the  return.  From  this  order  it  MppAn 
that  at  the  February  term,  1812,  on  the  4th 
day  of  March,  1912,  the  coanf?  court  was  In 
session.  This  order  recites  that  the  petition 
of  Charles  S.  Klnn^  for  a  dramshop  having 
been  on  flle  for  10  days  In  the  ofilce  of  the 
clerk  for  public  Inspection  was  presented  to 
the  court  for  consideration,  etc.  After  hav- 
Ing  fully  considered  the  prtltkm,  It  was  ad- 
judged sufficioit  the  applicant  qualified,  etc., 
and  the  Uooise  ordered  Issued.  The  statute 
(section  7201,  R.  8.  1900)  concerning  dram- 
shop llcmses  and  conferrhig  authority  on  the 
county  courts  with  reflect  to  granting  the 
same  provides  that  the  "petition  shall  be 
filed  In  the  office  of  the  clerk  of  the  county 
court  not  less  than  10  days  before  the  first 
day  of  the  court  to  which  It  Is  to  be  present- 
ed and  remain  on  file  for  public  Inspection 
and  by  said  clerk  laid  before  the  court  at 
the  first  term  thereafter,  and  all  dramshop 
licenses  Issued  contrary  to  the  provisions  of 
this  section  shall  be  void." 

[2]  We  concur  In  the  view  expressed  in 
State  ex  rel.  Campbell  v.  He^e,  37  Mo.  App. 
338,  to  the  effect  that  this  statute  is  man- 
datory In  so  far  as  It  requires  the  filing  of 
the  petition  before  the  flrst  day  of  the  court 
to  which  it  is  to  be  presented.  In  other 
words,  it  will  not  suffice,  on  the  petition  t>e- 
Ing  filed  when  the  court  is  In  session,  for 
the  court  to  take  It  up  and  dispose  of  It  on 
a  subsequent  day  of  the  same  term,  though 
it  has  remained  on  flle  10  days,  If  It  appears 
the  court  remained  In  continuous  session 
without  adjournment  to  a  regular  or  ad- 
journed term.  The  provision  of  the  statute 
requiring  the  petition  to  remain  on  file  in  the 
office  of  the  clerk  for  10  days  before  the  flrst 
day  of  the  court  to  which  It  is  to  tie  pre- 
sented Is  obviously  mandatory  and  jurisdic- 
tional, for  it  stipulates  an  element  of  no- 
tice as  for  Inspection.  See  State  er  ni. 
Waggoner  v.  Selbert  97  Mo.  App.  212,  71  8. 
W.  KI.  Bnt,  thoui^  such  be  true,  we  are 
not  prepared  to  accede  to  the  view  that  the 
petition  must  remain  on  flle  more  than  10 
days  before  a  regular  term  of  the  county 
court 

[S]  This  ^tnte  must  be  Intnpreted  to 
some  extent  In  pari  materia  wltb  other  stat- 
utes providing  for  recnlar  terms,  adjourned 
twms,  and  qpedal  terms  of  the  county  oonrt; 
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for,  obrbnialy*  tho  LegUlatnre  bad  tbe  prior 
sute  of  the  law  with  reqpect  to  the  terms 
of  tlie  conn^  cotut  In  mind  at  tbe  time  It 
oneted  section  7201,  touching  applications  to 
tbe  county  court  tor  dnmsbop  Ucauea.  Or- 
dloarilr,  we  wonld  Indlne  to  the  view  that 
tbe  rtatate  conceniinc  ajv>UcatloiiB  for  11- 
censea  referred  to  the  regular  term  of  the 
county  court  alone  but  when  this  statute  Is 
considered  along  with  others  apecUyinc  the 
dlfferoit  terms  of  the  coon^  court,  which 
lie  w^  known  In  our  law,  a  dlfferrat  aa- 
peet  of  the  subject  la  repealed.  Moreover, 
the  proTlBUms  of  section  TSOU  as  to  ai^ltca- 
tlons  to  the  county  court  for  dramsbop  11- 
Gouea,  sboidd  be  cmaldered,  too,  with  a  view 
to  Oie  Idea  ot  conTeotenoot  wbicb  we  bdiere 
tbe  L^iUdatore  bad  In  mind.  It  la  well 
known  that  dnunshop  licenses  ei^lre  at  dlf- 
tawt  periods  throughout  tbe  state  and  un- 
der the  statute  such  license  la  only  Talld  tor 
I  period  of  not  exceeding  six  months,  though 
It  mar  be  r^iewed  on  the  same  petition  for 
six  months  longer.  By  the  provisions  of  sec- 
tion 4086,  R.  S.  1909,  the  county  court  con- 
Teues  in  regular  or  stated  terms  four  times 
in  each  year.  The  regular  terms  of  such 
courts  conroie  on  the  first  Monday  In  Feb- 
ruary, May,  August,  and  November.  If  an 
applicant  for  license  Is  required  to  await  the 
meeting  of  a  regular  term  of  the  county  court 
and  file  bis  petition  10  days  before  the  first 
day  thereof,  then  many  dramsbop  keepers 
would  be  highly  Inconvenloiced  with  respect 
to  commencing  their  business.  A  perusal  of 
tbe  provision  of  section  7201,  now  under  con- 
sideration, suggests  the  thought  that  the  Leg- 
islature did  not  intend  to  require  applica- 
tions for  such  licenses  to  be  filed  at  all 
events  10  days  before  the  first  day  of  a  reg- 
ular term  of  the  county  court,  for  the  words 
"regular  term"  do  not  appear  In  the  statute. 
Indeed,  the  statute  seems  to  omit  reference 
to  a  term  of  court  In  so  far  as  possible,  for 
It  requires  the  petition  to  be  filed  10  days 
before  the  first  day  of  "the  court"  How- 
ever, it  Is  clear  the  provision  requires  It  to 
be  laid  before  the  court  at  the  "first  term" 
thereafter.  It  would  seem  that  a  fair  con- 
struction of  this  language  suggests  tliat  any 
term  of  the  court  which  is  recognized  in  our 
law  will  suffice.  As  before  said,  odr  statutes, 
concerning  tti%  county  court  and  Its  terms, 
specially  iffovlde  for  three  terms  of  different 
character;  that  is,  under  separate  and  dis- 
tinct dedgnatlona.  Section  4086  provides  for 
tour  tama  of  the  court  to  be  held  In  each 
county  annually,  one  to  convene  cm  the  first 
Uonday  In  February,  one  to  convene  on  tbe 
first  Monday  in  May,  one  to  convene  en  the 
first  Monday  in  August,  and  one  to  convene 
on  tbe  first  Monday  tn  November.  Through' 
out  our  law,  these  twma  are  known  and  re- 
ferred to  aa  r^iular  or  stated  terma  of  tbe 
countgr  oonrt  No  om  can  doubt  that  such 
court  may,  during  any  term,  adjourn  'from 


time  to  time,  for  such  right  Inheres  In  the 
court 

[4]  Furthermore,  the  county  court  la  of 
constitutional  OTlgln,  and,  while  not  possess- 
ed of  general  common-law  Jurisdiction,  all 
the  authorities  dedare  it  to  be  a  trU>unal  ex- 
ercising Judicial  fnncttona.  But,  though  tbe 
county  court  may  adjourn  taaa  time  to 
time  because  of  Its  inherent  power  to  do  so, 
the  -L^slatnre  nevertheless  specially  pro- 
vided for  its  holding  "adjourned  terms"  of 
Bocb.  court  whenever  it  may  become  neces- 
sary for  the  transaction  of  its  business. 
Such  Is  tb^  provi^on  of  section  4090,  B.  S. 
1909.  Sectiwi  4088  provides,  too,  that  the 
president  or  any  two  Judges  ot  tbe  coun- 
ty court  may  order  a  special  term  whenever 
tbe  bnabteea  and  interest  of  tbe  county  may 
require  It  It  la  conceded  by  all  that  the 
county  court  may  grant  dramabop  llcenaea 
on  propw  application  at  a  regular  term  ot 
court  We  have  heretofore  decided  that  It 
was  competent  for  the  eounty  court  to  grant 
a  dramsbop  license  at  a  special  term  of 
that  court  called  in  accordance  with  the 
statutes  (sections  4088  and  4089)  by  tbe  prea- 
id^t  or  two  Judgea  ot  the  court  toi  the  pur- 
pose of.  considering  such  matters.  In  that 
case  It  was  determined  that  the  provisions 
of  section  7201  requiring  the  petition  to  be 
filed  10  daya  before  tbe  first  day  of  the  court 
to  which  It  la  to  be  presented  and  remain 
on  file  fbr  public  Inspection  and  be  by  the 
derk  laid  b^re  the  court  at  tb»  first  term 
thereafter,  were  folly  met  and  compiled 
with  when  it  ai^eared  the  county  court  at 
a  special  texm  acted  upon  aucb  a  petition 
duly  filed  more  than  10  days  beforew  We 
expressed  a  view  then  that  the  words 
"court"  and  "first  term  thereafter,"  above 
quoted,  no  more  intend  the  regular  term  of 
the  county  court  than  they  do  a  apedal  term 
thereof  duly  called  for  that  purpose.  See 
State  ex  rel.  Tucker  v.  Mitch^  127  Mo. 
App.  466,  106  a  W.  665.  It  Is  wdl  known 
to  the  profession  that  the  various  county 
courts  adjourn  from  time  to  time  and  hold 
what  is  commonly  known  In  our  law  as  ad- 
journed terms.  It  la  true  that  such  ad- 
journed terma  are  bat  parcel  of  the  regular 
tetm  of  the  court,  and  to  the  lawyer  aeon 
more  aa  dUferent  aeaslima  of  tbe  same  term 
than  distinct  terms,  aa  la  noticed  In  State 
ex  reL  Tramm^  v.  Hannibal  ft  St  J.  B,  B. 
Co.,  101  Mo.  136,  IS  S.  W.  005. 

Bat,  though  sucb  be  true,  our  Butane 
Court  has,  In  view  of  tbe  statute  above 
quoted  concerning  adjourned  tenns,  express- 
ly recognized  such  anbseguent  seaiedons  of  the 
regular  term  aa  an  adjourned  term  of  the 
court;  that  la,  a  Usm  of  the  oonrt  in  a 
sense  distinct  from  the  regular  tmn,  of 
which,  In  theory,  of  course,  It  la  but  part 
For  Inatance,  In  Adcock  v.  Lecompt  66  Mo. 
40,  -tbe  qneatlon  Involved  was  the  snfflclenQr 
of  a  notice  of  ctmtest  requiring  the  party  to 
appear  In  the  county  court  on  the  first  Man- 
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clay  in  Jannary,  1877.  The  statute  under 
which  the  notice  was  given  required  the 
contest  to  be  determined  at  the  first  term  of 
the  county  court  to  be  held  15  days  after  the 
official  count.  The  regular  term  of  the 
county  court  was  stipulated  for  then  as 
now,  and  the  notice  obviously  contemplated 
an  adjourned  term  of  the  county  court  to  be 
held  in  January,  but,  in  fact,  no  such  term 
of  court  was  held.  The  notice  was  deter- 
mined to  be  unavailing,  for  the  reason  that  no 
court,  either  regular,  special,  or  adjourned, 
was  had  in  January;  but  in  the  opinion 
the  Supreme  Court  pointed  ou.t  the  three 
difFerent  terms  of  different  character  pro- 
vided for  in  the  statute  as  above  Indicated, 
to  wit,  regular,  adjourned,  and  special.  The 
Judgment  of  the  court  in  that  case  proceeds 
as  though  the  January  adjourned  term,  if  in 
fact  held,  was  a  term  of  the  county  court, 
within  the  meaning  of  the  law,  at  which  it 
was  competent  to  hear  the  contest. 

That  it  has  been  the  practice  for  county 
courts  to  take  cognizance  of  dramshop  pe- 
titions and  grant  licenses  at  adjourned  terms 
is  well  known  by  the  profession.  Indeed, 
this  course  seems  to  have  been  recc^ized  as 
a  proper  one  by  our  Supreme  Court,  though 
the  question  is  not  expressly  decided  in 
State  ei  reL  Fitzpatrick  v.  Meyers,  80  Mo. 
^1.  Though  the  provision  requiring  the 
petition  to  remain  on  file  with  the  clerk  for 
10  days  was  not  incorporated  at  that  time, 
the  statute  then  required  the  dramshop  pe- 
tition to  be  presented  to  the  county  court  at 
the  "first  term"  after  Its  filing.  In  that  case 
it  appears  the  petition  for  a  dramshop  was 
filed  on  the  6th  day  of  December,  1883.  The 
regular  term  of  the  county  court  convened 
in  November,  before  the  [>etltion  was  filed, 
and  the  matter  was  presented  "at  the  ad- 
journed term  of  the  court  of  Nodaway  coun- 
ty, held  December  10,  1883."  The  county 
court  refused  to  grant  the  license,  though  the 
petition  was  signed  by  more  than  a  two- 
thirds  majority  of  the  taxpayers.  The  cir- 
cuit court  by  mandamus  compelled  the  issu- 
ance of  a  license,  because  It  regarded  the 
statute  mandatory  when  the  petition  was 
signed  by  more  than  a  two-thirds  majority. 
On  appeal,  the  Judgment  of  the  circuit  court 
was  affirmed  by  the  Supreme  Court.  Obvi- 
ously, the  ^ect  of  the  judgment  of  the  Su- 
preme Court  on  the  statute  as  it  then  stood 
affirms  and  declares  that  the  "first  term 
thereafter"  of  the  county  court  was  one  in 
which  the  Jurisdiction  inhered  to  grant  a  li- 
cense, though  such  term  was  an  adjourned 
term  of  the  county  court.  In  view  of  these 
anthorities  and  the  statutes  above  quoted, 
providing  for  an  adjourned  term  of  the  coun- 
ty court,  it  seems  clear  that  the  Legislature 
Intended  to  confer  Jurisdiction  on  the  coun- 
ty court  to  grant  a  dramshop  license  at  the 
first  adjourned  term  thereafter,  that  la, 
after  filing  the  petition,  provided  the  peti- 
tion remained  on  file  with  the  cleric  tor  in- 


spection 10  days  before  the  first  day  of  such 
court,  that  Is,  the  adjourned  term. 

But,  though  such  be  true,  the  record  be- 
fore us  does  not  reveal  the  petition  to  have 
been  filed  10  days  before  and  that  it  was 
acted  upon  at  an  adjourned  term.  Chi  the 
contrary,  it  appears  to  have  been  both  filed 
and  acted  upon  during  the  r^ulnr  February 
term,  and  not  10  days  before  a  term  of  the 
court  of  any  -character.  The  return  before 
us  discloses  the  petition  was  filed  on  Febru- 
ary 17th,  and  that  it  was  presented  to  the 
court  and  acted  upon  during  the  February 
term,  on  March  4th  thereafter.  Obviously, 
more  than  10  days  had  elapsed  after  the  pe- 
tition was  filed;  but  It  does  not  aiq>ear  the 
court  was  In  session  at  an  adjourned  term. 
Instead,  the  record  recites  a  session  of  the 
court  during  the  February  term,  on  Marcb 
4th,  and  such  la  the  regular  term  which  the 
statute  prescribes. 

[E]  We  Judicially  know  that  the  county 
court  convened  In  pursuance  of  the  statute 
in  regular  term  on  the  first  Monday  in  Feb- 
ruary, and  unless  an  adjournment  thereafter 
appears  the  law  presumes  the  session  con- 
tinued and  included  tlut  held  on  March  4th. 
Harding  v.  Bedoll,  202  Ma  625.  632.  IflO  S. 
W.  638. 

[6]  But,  putting  aside  this  presumption  en- 
tirely, the  return  shows  on  its  fa^  that  the 
court  acted  on  the  petition  during  the  Pebra- 
ary  term,  on  March  4th.  This  being  true.  It 
is  entirely  clear  tliat  the  petition  was  filed 
during  the  regular  February  term,  and  not 
10  days  before  the  first  day  of  "the  court" 
to  which  the  petition  was  to  be  presented  at 
the  first  term  thereafter;  for,  until  the  Feb- 
ruary term  adjourned,  even  an  adjoamed 
term  would  not  fall  within  the  category  of 
"the  first  term  thereafter." 

[7]  The  county  court  Is  one  of  inferior  and 
limited  Jurisdiction,  and  presumptions  are 
not  indulged  in  aid  of  Its  proceedlni^,  as  is 
the  rule  with  respect  to  courts  of  general 
Jurisdiction.  On  the  contrary,  all  matters 
pertaining  to  the  Jurisdiction  of  such  courts 
over  the  subject-matter  must  affirmatively 
appear  on  the  face  of  Its  records,  or  the 
Judgment  may  be  quashed.  See,  State  ex  rel. 
Campbell  v.  Heege,  37  Mo.  App.  33S;  State 
ex  rel.  v.  Seibert,  97  Mo.  App.  212,  71  S.  W. 
95.  For  the  reason  it  appears  from  the  re- 
turn that  the  petition  was  filed  during  the 
February  term  of  the  county  court  and  ttie 
license  granted  during  the  same  term,  and 
that  it  does  not  appear  the  petition  was 
filed  10  days  before  the  court  to  which  it 
was  to  be  presented  and  acted  npon  at  the 
first  term  thereafter,  the  Judgment  of  the 
county  court  awar^ng  the  draiuBhop  li- 
cense to  Kinney  should  be  quashed  and  held 
for  naught 

[S]  However,  we  deem  the  judgment  here 
given  to  be  In  conflict  with  the  views  ex- 
pressed by  the  Kansas  City  Court  of  Ap- 
peals In  State  ex  ipl  Beider  t.  Monlteao 
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CooDty  Court,  46  Mo.  App.  SS7,  and  there- 
fore certl^  the  case  to  the  Sapretoe  Court 
for  final  determination. 
It  iB  so  ordered. 

CAULFIEIJ>,  J.,  concnre.  BBTNOLDS, 
P.  J.,  concurs  In  certification,  but  dissents 
from  dedalon  in  separate  opinion  filed. 

BETMOIJ>S»  P.  J.  I  concnr  In  the  certlfl- 
catkm  of  tills  case  to  the  Sopreme  Conrt  on 
On  groiind  tbat  the  opinion  of  the  majority 
to  tai  conflict  with  that  of  the  Kansas  City 
Conrt  t£  Appeals  as  set  out  In  State  ex  rel. 
Relda-  t.  Moniteau  County  Court,  46  Mo. 
App.  387.  I  am  obliged  to  dissent  howerer, 
from  the  oidnion  of  my  learned  Brother 
NORTONI.  I  am  unable  to  understand  how 
an  adjourned  term  can  be  said  to  he  any- 
tbiag  bnt  a  seasion  of  the  regular  term. 
The  statute  provides  for  adjourned  terms, 
which  I  take  It  to  mean,  a  session  held  In 
omtinuatlon  of  a  r^olar  or  special  term. 
Black's  Law  Diet  (2d  Ed.)  defines  it  to  be 
'It  eontlnuaUou  of  a  regular  term."  It  Is 
to  be  distinguished,  he  says,  from  an  addi- 
tional term.  It  Is  "a  continuation  of  a  pre- 
TionB  or  regular  term;  it  ts  the  same  term 
prolonged,  and  the  power  of  the  court  over 
the  business  which  has  been  done,  and  the 
eatrles  made  at  the  r^Iar  twm,  contlnaes." 
In  the  case  at  bar,  for  instance,  the  regular 
term  began  on  the  first  Monday  In  February. 
If  the  court  had  been  In  session  for  say 
tbree  consecutive  days,  commencing  with 
the  first  day  of  the  February  term,  and  an 
adjournment  of  the  February  tei'm  from  the 
third  day  of  that  term  to  say  the  first  day 
of  March,  the  sesalon  held  In  March  would 
constitute  an  adjourned  se&slon  of  the  Feb- 
ruary term  and  would  still  be  ta  the  Febm- 
sry  term  of  the  court  I  understand  from 
the  decision  of  our  Supreme  Court  In  Ad- 
cock  V.  Lecompt,  66  Mo.  40,  and  State  ex 
reL  Trammell  v.  Hannibal  ft  St.  J.  Ry.  Co., 
101  Mo.  136,  18  S.  W.  605,  that  the  word 
"term"  is  synonymous  with  session.  Thus 
at  page  42  in  Adcock  v.  Lecompt,  Judge 
Napton  says:  "The  statute  does  not  say 
that  this  term  shall  be  the  regular  term,  or 
special  term  or  adjourned  term— bnt  the 
first  term  or  session  of  the  court,  whether 
regular,  adjourned  or  special."  Judge  Black 
repeats  this  In  State  ex  rel.  v.  Hannibal  ft 
St  J.  Ry.  Co.,  supra.  This,  I  understand, 
Is  the  construction  placed  upon  this  statute 
by  the  Kansas  City  Court  of  Appeals  In  the 
case  before  referred  to.  In  brlef>  I  think 
that  the  essential  requirement  of  the  law 
is,  that  the  i>etltion  should  remain  on  file 
for  at  least  10  days  before  It  is  acted  on  by 
the  court  When  it  has  been  on  file  for  that 
length  of  time  It  can  be  acted  upon  by  the 
conrt.  at  any  term  or  session  thereafter.  As 
that  occurred  here,  I  think  the  writ  should 
be  denied. 


LESAN  ADVERTISING  CO.  v.  CASTLE- 
MAN. 

(St  Louis  Court  of  Appeals.  Miasouri. 
June  4,  1912.) 

L  Apfbabanob  (I  24*)— Waitbb  of  Objec- 
tions. 

Where,  after  a  motion  to  qoaih  the  aum- 
mona  and  dlamlsa  the  suit  was  overruled  and 
an  exception  saved,  defendant  appeared  and 
answered,  and  went  to  trial  on  the  merits,  the 
objection  to  the  jurisdiction  of  the  court  over 
defendant's  person  was  waived. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  ii  118-143;  Dec.  Dig.  24.*] 
2.  JuDGUEirr  (3  266*)— Appul  and  Bbrob 

(8  672*)— CONFOEUITY  TO  FlNDinGS— EKBOB 
APPABEHI  ON  RbCOBD. 

Where  the  court  makes  a  apeclal  finding 
of  facta,  a  Judgment  not  supported  by  the 
findings  is  erroneous  and  will  be  revereed  as 
for  error  apparent  on  the  record. 


big.  S  672.*] 

8.  FttAUOS,  Statuti  of  ({  82*)— Sale  or 

Goods— Natuee  or  Conteact. 

The  subject-matter  of  an  agreement  by  a 
party  to  make  a  number  of  drawings  of  an 
article  to  be  used  in  connection  with  advertise- 
ments of  such  article  is  a  chattel,  and  the 
agreement  is  void,  unleas  the  requirements  of 
tiie  statute  of  frauds  relative  to  the  sale  of 
gooda  and  chattels  (Rev.  St  1909,  {  2784)  is 
complied  with, 

[Ed.  Note.— For  other  cases,  aee  Frauds, 
Statute  of.  Cent  Dig.  S3  143-146;  Dec.  Dig.  fi 
82.*] 

4.  JUDGMBNT  (S  256*)— CONFOBUITT  TO  SPS- 
CIAL  FiNDinos. 

Where  the  coart  found  specially  an  agree* 
ment  for  the  sale  of  goods  within  the  statute 
of  frauds,  but  did  not  find  tbat  any  memoran- 
dum in  writing  was  made,  that  anything  was 
given  in  earnest,  or  in  part  payment  or  that 
the  buyer  received  and  accepted  a  part  of  the 
gooda,  a  judgment  for  the  seller  was  unaup- 

Sorted  by  the  finding,  aince,  where  the  special 
nding  ia  allent  it  vmi  be  regarded  as  a  find- 
ing against  the  party  holding  the  burden  of 
proof. 

[EML  Note.— For  other  cases,  see  Jadgment, 
Cent  Dig.  H  440-454;  Dec.  Dig.  i  2S6.*} 

a.  Fbauds,  Statott  of  (i  161*)— Sau  of 
Goods— Deli VEBY  and  Acoeptanob. 

A  finding  tbat  plaintiff,  who  bad  agreed  to 
make  and  deliver  to  defendant  a  completed  ar- 
ticle, exhibited  It  to  defendant  who  made  no 
objection,  but  asked  plaintiff  to  retain  It  be- 
cause defendant  was  not  ready  to  proceed  fur- 
ther at  that  time,  shows  at  moat  an  offer  to 
deliver,  and  does  not  show  a  sofficient  receipt 
and  acceptance  by  defendant  under  the  statute 
of  frauds. 

[Ed.  Note.— For  other  cases,*  see  Frauds, 
Statute  of,  Cent.  Dig.  |  380;  Dec.  Dig.  8 
161.*] 

6.  TiKB  (I  11*)- Days— Fbaction  of  Day. 

Where  the  trial  court* a  record  entry  ahowa 
that  its  finding  of  fact  was  filed  on  the  day 
judgment  was  rendered,  it  cannot  be  disregard- 
ed on  the  ground  that  it  was  filed  after  deliv- 
ery of  the  Judgment. 

[Ed.  Note.— For  other  cases,  see  Tim*.  OsBl 
Dig.  i  63;  Dec  Dig.  |  IL*] 

7.  JUDQltBNT  (9  256*)— CONFOBUITY  TO  FIND- 
INGS OF  Pact— Request— NECEserTY. 

Although  Rev.  St  1909,  §  1972,  only  re- 
quires the  trial  court  to  make  special  findings 
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of  fact  wfaen  nqnuted  to  do  so,  where  the 
court  without  requeit  made  a  flndlDg  of  fact 
not  coQstitating  a  mere  memoraadum  of  opiuioo, 
which  waa  dealgDated  by  the  court  in  ita  rec- 
ord entrj  and  was  treated  by  the  parties  in 
tbeir  orieinat  briefs  on  appeal  as  a  finding.  It 
had  all  the  force  of  any  finding,  and  the  Judg- 
ment mast  be  atfpported  thereby. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
CenL  Dig.  8f  446-454;  Dec.  Dig.  I  25tt.*J 

Beynolds,  P.  diaaentiiig. 

Appeal  from  St.  Louis  drcnit  Court ;  W. 
B.  Homer,  Judge. 

Action  by  the  Lesan  Advertising  Oompauy 
Bgaiiifit  Ben  T.  Castleman,  doing  business 
OS  the  Jewel  Vibrator  Company.  From  a 
judgment  for  plaintlfT,  defendant  appeals. 
Transferred  to  Supreme  Court 

This  action  was  brought  before  a  Justice 
of  the  peace  of  the  city  of  St.  Louis,  to  re- 
cover $»4.&0  for  five  "wash  drawings"  made 
to  order  for  the  defendant  Upon  appeal  to 
the  circuit  court  the  defendant  moved  to 
qnatfb  the  summons  and  dismiss  the  suit  on 
the  ground  that  the  Justice  had  acquired  no 
Jortsdlctlon  of  the  person.  This  motion  waa 
OTUTuled  and  the  defendant  duly  excepted. 
Thereupon  the  defendant  filed  an  answer 
pleading  the  statute  of  frauds.  A  trial  was 
bad,  at  which  the  plain tUf  and  defendant 
appeared  and  the  cause  was  submitted  to 
the  court  sitting  as  a  jury,  and  the  plaintiff 
had  Judgment  for  the  amount  sued  for,  with 
interest 

The  court  stated  in  writing  the  conclu- 
sloDB  of  fact  found  separately  from  the 
oonduslona  of  law,  as  follows:  "In  June  or 
July,  1906,  defendant  called  upon  plalntill 
company  and  teaueated  it  to  make  cer- 
tain drawings  of  a  vibrator  which  the  de- 
fendant proposed  to  manufacture  through  a 
company  which  he  was  then  planning  to 
form  under  the  name  of  the  Jewd  Vibrator 
Company.  He  furnished  it  the  ribrator, 
wltli  the  reQuest  that  certain  drawings 
should  be  made  of  the  same  for  the  purpose 
of  using  reproductions  thereof  in  the  ad- 
vertlaing  matter  to  be  afterwards  prepared. 
No  arrangement  was  made  aa  to  the  price  to 
be  paid  for  aaid  drawli^  The  drawings. 
Are  In  number,  were  prepared  by  the  plaln- 
UT  and  were  exhibited  to  the  defendant, 
and  he  made  no  objection  to  the  same,  but 
requested  plaintiff  to  retain  them,  wtalch 
plaintiff  did;  the  defendant  stating  that  he 
was  not  ready  to  proceed  further  with  the 
advertising  In'wblch  the  drawings  would  be 
used.  The  reasonable  cost  of  making  said 
drawings,  or  the  ralue  of  the  work  in  the 
making  of  same,  was  $84.B0." 

Thereupon  the  defendant  filed  a  motion  In 
arrest  of  Judgment  and  for  Judgment  non 
obstante  veredicto,  which  the  court  over- 
ruled, and  defendant  excepted.  Thereupon 
the  defendant  duly  prosecuted  his  appeal  to 
this  court,  assigning  aa  error  the  overruling 
of  the  motion  last  mentioned. 


Bok  T.  Castleman,  of  St  Louis,  pro  ae. 
Robert  W.  Hall,  of  St  Lonia,  for  re^ndent 

CAULFIELD,  J.  (after  stating  13ie  f&cts 
aa  above).  The  defendant  nrgea  his  motion 
in  arrest,  etc.,  should  have  been  sustained 
on  two  grounds:  First  that  the  record  dis- 
closes a  lack  of  Jurisdiction  of  the  person; 
second,  that  the  flndlngs  of  fact  did  not 
warrant  a  recovery,  disclosing,  as  they  did. 
a  transaction  within  the  atatute  of  frauds 
without  compliance  therewith.  We  will  pass 
upon  these  contentions  in  their  orSex. 

[1]  I.  The  defendant  waived  his  objection 
to  the  lack  of  Jurisdiction  of  the  person  by 
appearing  and  answering  and  going  to  trial 
on  the  merits  of  the  cause  after  his  motion 
to  quash  the  summons  and  dismiss  the  enlt 
bad  been  overruled  and  exception  saved. 
Kronskt  Bfo.  Pac.  Ry.  Co.,  77  Ho.  862, 
368;  Thomasson  v.  Mercantile  Town  Mut. 
Ins.  Co.,  217  Mo.  486,  495,  116  B.  W.  1092. 

[2]  II.  We  are  of  the  opinion,  however, 
that  defendant's  motion  in  arrest,  etc.,  should 
have  been  sustained.  Where  there  la  a  ape- 
clal  finding  of  facta,  it  la  error  to  oiter  a 
judgment  not  aupported  by  It,  and  such  a 
Judgment  should  be  reversed  by  an  appellate 
court  as  fbr  error  apparent  on  the  record. 
Nichols  V.  Garter,  49  Ho.  App.  401;  Stotts 
City  Bank  r.  HUler  Lbr.  Ca,  102  Ma  App^ 
75.  82,  74  S.  W.  472. 

[I]  The  attbJec^matter  of  the  contract  in 
this  case  was  a  chattel,  a  completed  article^ 
to  be  made  and  d^vered,  and  tiie  title 
thereto  waa  not  to  vest  In  the  purcliaaer, 
this  defendant  until  the  thing  was  complet- 
ed and  delivered.  The  transaction  waa  then 
clearly  within  tbe  statute  of  fmnda.  Sec> 
tlon  2784,  B.  8.  1909.  Bee  BurreU  v.  Hlcb- 
leyman,  SS  Ho.  App.  183;  Pratt  UUlw, 
109  Mo.  78,  18  S.  W.  965,  32  Am.  St.  Bep. 
666;  Schmidt  v.  Boaler,  121  Mo.  App.  906, 
98  S.  W.  791. 

(4]  Tbe  defoidant  beaded  the  statote, 
and  thereby  invoked  it  as  a  defense,  and 
made  It  tau^bent  upon  plaintiff  to  prove  a 
compliance  with  some  one  of  ita  conditions 
in  order  to  a  recovery.  And  in  order  to 
support  the  Judgment  a  finding  of  the  facts 
constituting  such  compliance  must  be  afllrm- 
attvely  li^clnded  in  the  apedal  finding,  there 
beiiv  one,  "aa  on  each  material  Issoe  on 
which  it  appeara  to  be  slloit  it  may  be  re- 
garded as  a  finding  against  the  party  hold- 
ing the  affirmative  or  burdm  of  proof." 
Stotls  City  Bank  v.  Miller  Lumbw  Ga.  102 
Mo.  App.  75.  82,  74  S.  W.  472.  Now  tbe 
special  finding  whldi  the  court  made  in  this 
case  does  not  Include  any  finding  or  even  a 
suggestion  that  there  was  a  note  or  memo- 
randum in  writing  made  of  the  bargain,  or 
that  the  buyer  gave  anything  In  earnest  to 
bind  the  bargain,  or  in  part  payment  as 
contemplated  by  the  statute;  nor  la  there 
any  finding  of  facto  snfllclent  to  constitute 
an  acceptance  and  actual  receipt  by  the  buy- 
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&r  of  part  of  the  goods  Bold  within  the 
meaning  of  the  Btatnte. 

[S]  The  court  found  merely  that  the 
drawinga  were  "exhibited  to  the  defendant 
aod  he  made  no  objection  to  the  same,  but 
requested  plaintiff  to  retain  them,  which 
plaintiff  did;  the  defendant  stating  that  he 
was  not  ready  to  proceed  farther  with  the 
adrertlslng  in  which  the  drawings  wonld  be 
nsed."  It  is  appar^t  from  this  that  the 
plaintiff  never  parted  with  the  possession, 
dominion,  or  control  of  the  drawings.  At 
tbe  most  it  offered  to  make  delivery,  but  at 
tbe  request  of  defendant  refrained  from  do- 
ing so;  the  latter  not  being  ready  for  the 
drawinga  at  that  time.  This  w/is  entirely 
insufficient  to  constitute  an  acceptance  and 
actual  receipt  of  the  drawings  within  the 
meaning  of  the  statute.  See  Klrby  t.  John- 
eon,  22  Mo.  354;  Harvey  v.  St  Louie  Butch- 
ers', etc.,  Ass'n,  30  Mo.  211;  Sotham  v.  Web- 
er, 116  Mo.  App.  104,  92  S.  W.  181. 

[6]  III.  The  foregoing  is  sufficiently  re- 
eponsive  to  the  arguments  which  were  pre- 
sented by  counsel  in  their  briefs  on  the  orig- 
inal hearing  In  this  court,  but  on  motion  for 
a  rehearing  other  matters  are  sugg^ted 
which  we  deem  proper  to  notice.  First,  It 
Is  suggested  that  the  finding  of  facts  was 
filed  after  delivery  of  the  judgment  There 
Is  nothing  in  the  record  to  sustain  that  as- 
sumption. The  abstract  of  the  record  en- 
tries in  that  respect  Is  as  follows:  "June 
20, 1910.  Trial  by  court,  Judgment  for  plain- 
tiff, against  defendant  and  United  States 
Fidelity  &  Guaranty  Company,  surety,  for 
$90.82  and  costs.  Court's  finding  filed."  It 
Is  apparent  from  this  that  the  court  made 
and  filed  Ita  written  finding  on  the  same 
day  it  rendered  Judgment,  and  this  was  suffi- 
cient Stotts  City  Bank  v.  Miller  Lumber 
Co.,  102  Mo.  App.  76,  74  S.  W.  472. 

[1]  Second,  plaintiff  contends  that  the  rec- 
ord doee  not  disclose  that  any  request  was 
made  by  either  party  for  a  separate  written 
finding  of  facts,  and  therefore  the  finding 
has  no  validity.  The  statute  dealing  with 
SQCh  findings  is  as  follows:  "Section  1972. 
Trial  of  Question  of  Fact  by  Court— Duty 
as  to  Findings. — Upon  the  trial  of  a  ques- 
tion of  fact  by  the  court,  it  shall  not  be 
necessary  for  the  court  to  state  Its  finding, 
except  generally,  unless  one  of  the  parties 
thereto  request  It  with  the  view  of  except- 
ing to  tbe  decision  of  the  court  upon  the 
questions  of  law  or  equity  arising  in  the 
rase,  In  which  case  the  court  shall  state  in 
writing  the  conclusions  of  facts  found  sepa- 
rately from  the  conclusions  of  law." 

Several  cases  decided  by  the  courts  of  this 
state  are  cited  as  stistalnlng  the  defendant's 
contention,  but  after  careful  consideration 
of  them  we  are  convinced  that  none  of  them 
bare  that  effect  They  appear  to  decide 
nothing  more  than  that  tbe  trial  court  must 
make  the  finding,  If  requested,  and  need  not 
do  so  anless  requested ;  that  In  order  to  be 
valid,  the  finding  most  be  in  writing,  must 


not  follow  the  rendition  of  Judgment,  and 
must  appear  to  be  a  finding  of  facts,  and 
not  a  mere  opinion  of  the  trial  court  Orlf- 
Qth  V.  K.  C.  Material  &  Const  Co.,  46  Mo. 
App.  539;  Brinson-Judd  Grain  Co.  v.  Beck- 
er. 76  Mo.  App.  376 ;  Hamilton  v.  Armstrong 
120  Mo.  597,  613.  26  S.  W.  545;  Mead  T. 
Spalding.  94  Mo.  43,  6  8.  W.  384;  Little  v. 
Hooker  Steam  Pump  Co.,  122  Mo.  App.  620, 
100  S.  W.  661.  These  ruliogs  cannot  aid  us 
In  tbe  determination  of  this  case,  because 
tbe  question  here  does  not  concern  the  ttvtp 
of  tbe  trial  court  to  make  tbe  finding,  but 
relates  to  the  effect  of  such  finding  after 
having  been  made.  Tbe  finding  we  are  con- 
cerned with  ia  In  writing,  was  filed  contem- 
poraneously with  the  rendition  of  the  Judg- 
ment, is  set  forth  In  the  abstract  as  part 
of  the  record,  and  there  was  a  record  entry 
showing  that  it  was  filed.  It  Is  not  a  mere 
memorandum  of  opinion,  but  purports  to  be 
and  is  clearly  intended  as  the  trial  courts 
separate  finding  of  facts.  The  parties  so 
understood  It  for  they  treated  It  as  a  find- 
ing of  facts  In  their  original  briefs.  The 
clerk  of  the  trial  court  so  understood  it  for 
he  designated  It  as  such  In  the  record  entry. 

We  may  also  add  that  cases  holding  or  In- 
timating that  the  findings  must  be  excepted 
to  and  tbe  evidence  preserved  by  bill  of  ex- 
ceptions, in  order  that  the  findings  may  he 
attacked  as  not  having  evidence  to  snpport 
them  or  as  not  embracing  all  the  issues  of 
fact  s-re  not  applicable,  because  in  this  case 
the  finding  Is  not  attacked,  but,  on  the  con- 
trary, is  affirmed  as  correct  and  Insisted  up- 
on as  being  condnslve  by  tbe  defendant  who 
is  the  appellant  here.  Neither  are  those  de- 
cisions in  point  which  hold  that  on  appeal  In 
equity  cases  the  appellant  must  bring  up  all 
tbe  evidence  in  order  to  have  the  appellate 
court  review  the  trial  coart's  conclusions  of 
law  on  the  findings  of  fact  Such  dedslons 
proceed  on  the  theory  that  in  equity  the 
whole  case  must  be  reviewed  on  appeal,  tbe 
facts  as  well  as  tbe  law,  and  the  statute  has 
not  changed  this  practice.  This  is  not  an 
equity  case,  but  a  law  case.  It  seems  to 
us  that  a  case  more  nearly,  If  not  entirely, 
decisive  of  the  question  here  Involved  Is  the 
case  of  Shlpp  v.  Snyder,  121  Mo.  156,  26  8. 
W.  900,  where  on  writ  of  error  onr  Supreme 
Court  reversed  and  remanded  a  Judgment  be- 
cause it  was  contrary  to  the  law  In  view  of 
the  special  finding  of  facts,  although  such 
special  finding  does  not  appear  to  have  been 
requested  by  eltber  party.  In  the  course  of 
Its  decision  our  Supreme  Court  said:  "The 
court  In  this  case,  sitting  as  a  Jury,  was 
under  no  obligations  to  make  a  special  find- 
ing of  the  facts;  but,  as  was  his  privilege, 
be  did  so.  Tbe  facts  as  found  by  him  are 
responsive  to  the  issues  upon  which  a  Judg 
ment  could  have  been  rendered,  and  his 
functions  as  a  Jury  then  ceased.  Spalding 
V.  Mayhall,  27  Mo.  377;  Cochran  v.  Moss,  10 
Mo.  416.  And  it  became  his  duty  as  a  court 
to  raider  Judgment  on  the  flndini^  or,  if 
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dissatisfied  wltb  It  tot  any  Talld  reaMm,  to 

tet  it  aside." 

That  decision  and  language  seem  to  accord 
with  decisions  in  other  states,  where  the 
courts  liave  held,  tinder  a  statute  like  ours, 
that  the  trial  court  may  make  a  special  find- 
ing of  its  own  motion,  with  tlxe  same  effect  as 
if  it  had  been  done  at  the  request  of  one  of 
the  parties.  Jennings  t.  Jennings,  56  Iowa, 
288,  290,  9  N.  W.  222 ;  Parwell  Co.  v.  Lyklns. 
59  Kan.  96.  99,  52  Pac.  99 ;  Hamer  v.  Bat- 
dorf»  35  Ohio  St  113,  117.  In  the  last-dted 
case  the  Supreme  Court  of  Ohio  said:  "It 
is  true  that  section  280  of  the  Civil  Code 
does  not  require  the  court,  where  it  tries  a 
question  of  fact,  to  state  its  finding  espe- 
cially, unless  one  of  the  parties  request  it, 
wltb  the  view  of  excepting  to  the  decision 
of  the  court  upon  the  questions  of  law  in- 
volved in  the  case.  Its  language  Is  that  it 
shall  not  be  necessary  for  the  court  to  state 
its  finding,  except  gHierally,  unless  such  re- 
quest Is  made.  The  object  of  this  provision 
is  to  give  a  party  a  right  to  require  a  spe- 
cial finding,  by  requesting  it  with  the  view 
of  elcepting  to  the  Judgment.  But  where 
the  court,  without  such  request,  finds  and 
states  the  facts  separately  from  its  conclu- 
slons  of  law  an  exception  to  the  Judgment 
rendered  upon  such  finding  is  as  available 
to  the  excepting  party  as  If  the  finding  were 
made  at  his  instance  or  request"  It  has 
also  been  held  that  even  if  the  request  was 
necessary,  it  need  not  have  been  entered  of 
record,  and.  In  the  absence  of  a  showing  to 
the  contrary,  will  be  presumed  to  have  been 
made.  Comer  &  Co.  v.  Oaston,  10  Iowa,  612, 
513 ;  McCue  v.  County  of  Wapello,  66  Iowa, 
ess,  10  N.  W.  248,  41  Am.  Rep.  134.  In  the 
light  of  these  authorities  we  hold  that  the 
findings  of  fact  filed  in  this  case  may  be 
dealt  with  as  such,  without  It  appearing  of 
record  that  it  was  made  In  com^lance  with 
a  request  therefor. 

The  Judgment  la  reversed,  and  the  eaose 
remanded. 

NOBTONI,  concnra.  BBTNOLDS,  P. 
J.,  concurs  In  that  part  of  this  oplnUm  which 
holds  that  by  appearance  and  answer  and 
going  to  trial  the  defendant  waived  his  ob- 
jections to  Jurisdiction  over  bis  person,  but 
dissents  in  a  separate  opinion  from  that  part 
which  holds  that  there  was  a  finding  of  fact 
under  the  statute;  also  from  the  result  his 
opinion  being  that  the  Judgment  of  the  cir- 
cuit court  should  be  affirmed. 

Deeming  that  the  decision  rendered  by  the 
court  Is  contrary  to  the  previous  decision  of 
the  Kansas  City  Court  of  Appeals  In  Nlcbols 
T.  Carter,  49  Mo.  App,  401,  and  State  ex  rel. 
Bush  V.  Lusk,  93  Mo.  App.  680,  67  S.  W. 
711,  and  to  those  of  the  Supreme  Court  in 
Blount  V.  Spratt,  113  Mo.  48,  20  S.  W.  907, 
Hamilton  v.  Armstrong,  120  Mo.  597,  25 'S. 
W.  645,  Cochran  v.  Thomas,  131  Mo.  258,  33 
S.  W.  6,  and  Patterson  v.  Patterson,  200  Mo. 
886»  98  8.  W.  613.  Judge  REYNOLDS  asks 


that  the  cause  be  certified  and  transferred  t» 
the  Supreme  Court ;  and  it  la  so  ordered. 

REYNOLDS,  P.  J.  (dissenting).  As  I  said 
vrb&x  considering  the  opinion  prepared  by 
my  esteemed  Brother  OAULFIELD,  which, 
b^ng  concurred  In  by  Judge  NOHTONI,  be- 
comes the  Judgment  of  this  court,  while  I 
concur  in  the  conclusion  which  is  there  an- 
nounced, that  by  appearance  and  answer  and 
going  to  trial,  defendant  had  waived  his 
objection  to  the  Jurisdiction  over  his  person, 
I  rep«it  now,  as  I  had  previously  held  before 
the  argument  under  the  motion  for  a  rehear- 
ing which  we  granted,  that  I  am  nnable  to 
agree  to  that  part  of  the  opinion  which  holds 
that  defendant's  motion  In  arrest  and  for 
Judgment  non  obstante  veredicto  should  hare 
been  sustained,  and  tor  that  error  reversing 
the  Judgment  and  remanding  the  cause.  It 
is  to  be  noted  that  the  case  is  before  ns  on 
the  record  proper  alone,  and  the  opinion  of 
my  learned  brother  proceeds  npon  the  theoty 
that  the  so-called  finding  of  fact  la  of  Uiat 
record.  The  cases  of  Nichols  y.  Carter,  49 
Mo.  App.  401;  Btotts  C117  Bank  t.  MUler 
Lumber  Co.,  102  Mo.  App.  79,  loc.  dt  82,  74 
S.  W.  472,  are  dted  In  support  of  this.  It 
is  then  stated  that  the  transaction  Is  a  con- 
tract for  the  sale  of  goods,  etc.,  or  a  con- 
tract for  work  and  labor,  and  la  clearly  with- 
in the  statute  of  frauds.  WlQi  the  diacos- 
slon  which  follom  this  rlew,  I  do  not  pro- 
pose to  concern  myself,  nor  do  I  controvert 
what  is  said  as  to  the  rule  of  determination 
between  a  contract  for  work  and  labor  and 
one  for  the  sale  of  goods.  In  the  view  I 
take  of  this  case,  It  Is  not  necessary  to  so 
Into  that 

This  case  Is  treated  by  my  learned  Breth- 
ren as  one  in  which  a  special  finding  of  facts 
under  what  is  now  section  1972,  R.  S.  190O, 
section  696,  R.  S.  1899,  has  been  made.  That 
was  true  in  Cochran  v.  Thomas,  131  Mo.  25S» 
loc.  dt  278,  33  S.  W.  6,  Nichols  v.  Carter, 
supra,  and  Stotts  OUy  Bank  t.  Miller  Lumber 
Co.,  supra. 

I  hold  that  what  is  treated  by  my  learned 
Brethren  as  a  finding  of  facts  by  the  court 
is  not  such  finding  as  la  provided  fer  by 
section  1972.  To  put  that  section  distinctly 
before  ua,  I  quote  It: 

"Upon  the  trial  of  a  question  of  fact  by 
the  court  it  shall  not  be  necessary  for  the 
court  to  state  Its  finding,  except  generally, 
unless  one  of  the  parties  thereto  request  it 
with  the  view  of  excepting  to  the  decision  of 
the  court  upon  the  questions  of  law  or  equity 
arising  in  the  case,  in  which  case  the  court 
shall  state  In  writing  the  conclusions  of  facta 
found  separately  from  the  condu^ona  of 
law." 

This  section  first  appeared  in  its  present 
form  in  our  Revised  Statutes  of  1889.  as  sec- 
tion 2135.  A  somewhat  similar  section  was 
enacted  in  1849,  by  which  it  was  made  the 
absolute  duty  of  the  Judge  to  make  a  apodal 
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flndliig  «C  flwt  and  of  Us  oonelnalons  of  lav 
tiiereon,  whether  reQneated  to  do  so  or  not 
In  the  reriedon  of  1855,  this  waa  repealed 
and  no  aeetUm  or  law  ooTerlng  the  matter 
appeared  again  In  onr  atatnte  until  In  the 
rerMon  of  1889,  wlm  It  appeared,  a8J>e- 
fore  stated,  ae  section  21fi5.  It  waa  first 
conBtmed  by  onr  Supreme  Court  In  Decem- 
ber, 1882,  In  Blount  r.  Spratt,  113  Mo.  48,  loc. 
dt  63,  20  S.  W.  967,  where  Judge  Mac- 
farlane  says,  that  as  Incorporated  Into  our 
code  of  1889  It  was  borrowed  almost  literally 
from  section  4385  of  the  code  of  dvU  pro- 
cedure of  Kansas  (Oen.  St  1889).  We  will 
take  up  this  case  of  Blount  v.  Spratt  later. 

Since  the  adoption  of  this  law  by  onr  state 
It  has  been  the  subject  of  frequent  decision. 

The  first  case  that  we  hare  found  In  which 
this  statute  was  referred  to  or  construed  by 
either  ef  our  Courts  of  Appeals,  is  that  of 
Griffith  T.  K.  C-  Material  &  Const  Co.,  46 
Mo.  App.  639,  loc.  dt  644.  It  appears  by  the 
report  of  that  case  that  at  the  conclusion  of 
the  evidence  the  trial  Judge  remarked  ore 
tenuB,  "I  can  state  my  opinion  of  the  facts 
in  this  case,  and  probably  save  arguing  the 
declarations  of  the  law."  He  then  proceeded 
to  state  what  in  bis  opinion  the  evidence 
conduced  to  show  and  what  the  Judgment 
should  be.  Whereupon  defendant's  counsel 
stated  to  the  court  that  he  had  some  decla- 
rations of  law  that  he  would  like  to  have 
passed  upon.  This  was  granted.  The  de- 
fendant contended  In  the  an>ellate  court  that 
this  was  a  special  finding  under  section 
2135,  R.  S.  1889.  Referring  to  this  claim. 
Judge  Smith,  who  handed  down  tSe  opinion 
of  the  Kansas  City  Court  of  Appeals,  on  No- 
vember 9,  1891,  says  (46  Mo.  App.  loc.  dt 
644):  "It  is  no  more  the  duty  of  the  court 
now,  then  it  was  under  the  code  of  1855,  to 
make  a  apedAl  finding  of  facts  In  a  cause 
tried  by  it  *  *  *  unless  one  of  the  par- 
ties thereto  request  it  with  the-  view  of 
excepting  to  the  dedslon  of  the  court  upon 
the  qneatlon  of  law  or  equity  arising  in  the 
caae.  In  whldi  case  the  court  Is  required  to 
state  In  writtng  the  condusiona  ot  facts 
found  aqnrately  from  the  condnalona  of  law. 
The  atatate  Just  lefOTred  to  was  no  doubt  In- 
tended as  a  auftUflcatlon  to  the  rule  of  prao* 
tlce  aa  It  existed  under  the  code  of  1855.  The 
qn^Ucatton  and  bardahlp  of  that  rule  is  11- 
luBtratod  In  the  cases  last  dted"  (referring 
to  a  Bomber  of  cases  dedded  tinder  the  code 
•f  184Q).  Continuing  Judge  Smith  says:  "Un- 
der the  atatut^  as  tt  now  exists,  when  a 
court  trying  a  cose  has  upon  any  question  of 
fact  made  a  gmeral  finding  thereon,  the  par- 
ty feeltBg  himself  aggrieved  thereby  haa  the 
rl^t  to  request  the  court  to  state  in  vrrltlng 
the  ooncluaion  of  facts  found.  Thai  upon 
an>eal  or  writ  of  error  it  shall  be  the  duty 
•f  the  rsTlalng  court  to  review  such  condn- 
skMiB  of  facts.  It  ia,  therefore,  apparent  that 
the  so-called  conduslons  of  facts  of  the 
tadgt  in  this  case  were  not  made  In  conform- 


ity to  the  statutory  requtronents,  nor  ma 
such  the  understanding  of  dther  Judge  or 
oounsd  at  the  time.  The  deliverance  of  the 
Judge  was  an  opinion  on  the  rights  of  the 
parties  based  on  the  evidence,  but  not  an  at- 
tempt to  %tate  In  writing  the  conduslon  of 
facta  found  aerate  from  the  condualons  of 
law,'  as  cwtemplated  by  the  statute.  Re- 
garding what  the  Judge  ia  r^rted  to  bare 
said  as  a  mora  opinion  of  his,  and  not  as  a 
vedal  verdict  or  finding  of  facts  or  part  of 
the  record,  we  cannot  notice  it"  This,  I 
consider,  does  not  go  so  much  to  the  fact 
that  the  conclusion  was  not  in  writing,  as  to 
the  fact  that  no  request  for  a  apedal  finding 
was  made. 

In  Nichols  V.  Carter,  supra,  dedded  in 
April,  1892,  Judge  Blllaon,  speaking  for  the 
Kansas  City  Court  of  Appeals  (49  Mo.  App. 
401,  loc.  dt  404),  says,  referring  to  this  stat- 
ute, then  section  2133,  R.  S.  1889:  "Under 
this  statute  the  doty  of  tbe  court  (when  the 
parties  so  request)  is  practically  the  same 
as  In  1849.  It  Is  Che  duty  of  the  court,  at 
the  request  of  either  party,  to  state,  In  writ- 
ing, its  findings  of  facts  and  conclusions  of 
law  thereon  separately,"  referring  to  Qrif- 
flth  V.  Construction  Co.,  sapra,  together  with 
cases  from  Kansas,  Ohio  and  California.  It 
will  be  noted  that  Judge  Ellison  has  here 
twice  referred  to  the  necessity  of  the  re- 
quest being  made  for  that  finding.  That 
learned  Judge  then  continnes  tbat  this  writ- 
ten statement  of  conclusions  of  fact  and 
law  then  becomes  a  part  of  the  record  prop- 
er, and  If  the  finding  of  facts  does  not  sup- 
port tbe  JudgmoQt  based  thereon,  the  Judg- 
ment will  be  reversed  for  error  apparoit 
on  the  record  though  no  exception  be  taken ; 
that  the  finding  of  fact  Is  a  substitute  for  a 
special  verdict  thou^^  not  considered  so  crit- 
ically as  is  a  special  verdict;  tbat  tbe  facts 
may  be  presumed  when  their  existence  may 
legally  be  presumed  from  the  facts  found  by 
the  court  Otherwise,  the  presumption  will 
not  be  made.  "The  object  of  the  statute  Is 
to  permit  parties  to  make  a  caae  for  the  revi- 
sion of  an  appellate  court,  in  which  the  tacts 
and  law  would  appear  separately,  without  re- 
quiring Instmctlona  or  bills  of  es^tions. 
*  *  *  This  must  mean,  at  least  aa  appUed 
to  onr  itresent  practice  act,  that  the  com- 
plaining party  concedes  there  was  evidence 
tending  to  support  the  finding.  For,  if  that 
is  not  conceded,  and  the  finding  is  attadced 
as  not  having  evidence  to  support  it,  such 
evidence  mrist  be  preswed  by  bill  of  oeep* 
tions.  So,  if  the  finding  of  &ds  is  attack- 
ed as  not  embracing  all  the  Issues  of  foct, 
that  should  also  be  made  to  appear  by  a  bill 
preserving  the  evidence;  as,  frequently,  is- 
sues made  by  the  pleadings  are  not  contested 
or  afterwarda  referred  to;  and,  when  the 
court  omits.  In  the  finding  of  facts,  issnes 
made  by  the  pleading,  it  should  be  presumed 
that  no  such  issues  were  made  by  evidence." 
He  then  remarks  that  tn  the  case  before  the. 
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court,  there  Is  a  bill  of  ezceptione  and  the 
oonrt  will  consequently  pass  upon  the  potnts 
preserved.  There  is  no  room  to  misunder- 
stand this;  obTtonsly  Judge  Ellison  assumes 
that  the  flndine  4^  &ct  rtf  erred  to  Is  one 
made  upon  reqnesC 

In  Freeman  r.  Honenway,  "Ui  Mo.  App. 
617t  decided  In  1898.  Judge  Ellison,  again 
speaking  for  the  Kansas  Oily  Court  of  Ap- 
peals, statea  that  at  the  request  of  the  de- 
fmdant  the  court  made  a  q;>eclal  flndbig  of 
facts  with  the  conclusions  of  law  thereon  as 
provided  by  the  secdon  of  the  statute  quot- 
ed, and  he  says  (loc.  clt  ^1) :  "The  correct- 
ness of  the  finding  of  facts  may  be  assailed 
In  the  appellate  court  on  the  ground  ot  there 
being  no  evidence  to  support  it,  or  that  it 
does  not  Include  all  the  issues,  If  the  evidoice 
is  preserved  by  bill  of  enseptlons.  Nichols 
V.  Garter,  40  Ho.  App.  401.  But  we  under- 
stand from  a  rec«it  ruling  of  the  Supreme 
Court,  In  order  to  assail  such  finding,  excep- 
tion must  be  taken  and  preserved  by  the  ob- 
jecting party.  Loewen  v.  Forse^  187  Mo.  38, 
88  8.  W.  712, 09  Am.  St  Rep.  489.  Defendants 
failed  to  save  any  exertion  to  the  finding 
or  condnslon  of  law  and  hence  we  cannot 
look  Into  the  evidence  to  ascertain  whether 
it  was  a  proper  or  complete  finding  on  the 
issues." 

In  Brluson-Judd  Grain  Co.  v.  Becker,  76 
Mo.  App.  376,  Judge  Bond,  speaking  for  this 
court  (loc.  clt  679),  dealing  with  a  special 
finding  under  what  was  section  2135,  revi- 
sion of  1889,  says  tbat  It  was  clearly  the  duty 
of  the  trial  court,  upon  a  request  for  such 
finding,  to  state  the  constltntiTe  facts  in  is- 
sue and  to  state  also  separately  the  conclu- 
sions of  law  thereon  In  order  that  proper  ex- 
ceptions might  be  taken.  Referring  to  Coch- 
ran V.  Thomas,  supra.  Judge  Bond,  continu- 
ing, says  that  the  finding  in  the  case  "is  not 
clear,  explicit  or  full  on  the  points  In  issue, 
but  a  consideration  of  It  as  a  whole  in  con- 
nection with  the  inferences  fairly  arising 
from  the  facts  stated,  discloses  a  sufficient 
basis  to  support  the  Judgment"  and  after 
reciting  the  findings,  he  concludes  that  tney 
do  recite  fiicts  essential  to  support  the  Jndg- 
mat 

In  State  ex  rel.  t.  Lusk,  93  Mo.  App.  680, 
loc  clt.  681,  67  S.  W.  711,  712,  a  proceeding 
by  mandamus,  on  appeal  to  the  Kansas  City 
Court  of  Appeals,  Judge  Broaddus,  after 
stating  that  the  circuit  court  had  heard  the 
cause  and  made  a  special  finding  rendering 
lodgment  thereon  from  which  the  relator 
had  appealed,  states  that  no  exceptions  were 
taken  by  relator  to  the  action  of  the  court 
and  that  no  bUl  of  exceptions  made  out  and 
signed  by  the  Judge  was  ever  filed,  but  that 
the  relator  copied  the  special  finding  of  facts 
and  proceeded  upon  the  assumption  that  it 
b  a  part  of  tlie  record  proper  In  the  case. 
Judge  Broaddus  then  says:  "We  know  of 
no  law  that  makes  the  special  finding  of  the 
facts  of  a  case  ^  part  of  the  record  proper. 
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The  only  way  to  get  it  into  the  record  Is  to 
except  to  the  finding  and  Include  both  the 
finding  and  the  exceptions  in  a  bill  in  the 
usual  way.  Section  695,  Revised  Statutes 
1899  (now  1972),  was  devised  for  the  tot 
purptHe  of  giving  a  party  to  the  suit  the  ben- 
efit of  excepting  to  the  decision  of  the  court 
upon  &cts  there  found  to  exist  We  are 
therefore  not  authorised  to  review  the  find- 
ing of  the  court  upon  the  facta,  and  cannot 
predicate  any  t^dnion  upon  that  part  ot  the 
case." 

In  Steele  v.  Johnson,  96  Mo.  App.  147.  69 
S.  W.  1065,  a  formal  request  for  a  flndbiR 
and  omclusion  of  foct  separately  from  conr 
tduslons  of  law  wab  made.  The  trial  court 
found  for  defendant  having  made  a  number 
of  specific  findings  of  fbct  open  which  the 
Judgnmit  was  entered.'  No  exception  was 
taken  to  any  of  the  findings  of  fact  After 
the  findings  were  announced  and  entered  of 
record,  plalntUT  filed  a  motion  for  new  trial, 
assigning  as  enot  tbat  the  findings  were 
against  the  evidence,  etc.  That  motion  was 
overruled  and  plaintiff  appealed.  Judge  Bar- 
clay, thai  a  member  of  this  court  and  9>eak- 
ing  for  It  held  tbat  exceptions  not  having 
been  taken  to  the  condnslons  ct  fftct  as 
made,  "an  appellate  court  cannot  properly 
examine  the  testimony  to  determine  whether 
any  of  the  findings  was  unwarranted  by  the 
evidence  (citing  cases).  Concerning  matters 
which  are  the  subject  of  exception,  our  law 
provides  that  no  exceptions  shall  be  taken  on 
appeal  save  those  expressly  decided  by  the 
trial  court  R.  S.  1809,  {  864.  As  no  excep- 
tion was  taken  to  any  of  the  findings  of  fact 
it  is  not  permitted  to  this  court  to  review 
them  to  discover  any  Insufficiency  in  the  evi- 
dence behind  thep." 

In  Redmond  v.  M.,  K.  ft  T.  Railroad,  104 
Mo.  App.  651,  loc.  clt  657.  77  S.  W.  768,  770, 
Judge  Broaddus,  speaking  for  the  Kansas 
City  Court  of  Appeals,  says:  "Under  the 
statute  in  question  (now  section  1972),  It  is 
made  the  duty  of  the  trial  court  upon  re- 
quest of  a  party  to  a  suit  to  'state  in  writing 
the  conclusions  of  facts  found  separately 
from  the  conclusions  of  law;* "  and  where  It 
was  insisted  In  that  case  that  ft)r  a  failure 
of  the  court  to  find  all  the  facts  and  conclu- 
sions of  law  therein,  the  Judgment  should  be 
reversed.  Judge  Broaddus  says :  "We  do  not 
think  the  statute  should  be  so  construed,  for 
tbe  effect  would  he  to  Inculcate  trickery  by 
permitting  a  party  remaining  silent  when  he 
should  speak,  to  take  advantage  of  an  ov^ 
sight  or  omission  of  the  court  to  find  some 
particular  fact  and  conclusion  of  law  there- 
on. As  said  In  the  original  opinion  herein, 
it  became  the  du^  of  the  appellant  to  have 
asked  the  court  to  find  the  fact  and  give  Ite 
conclusion  of  law  tbereon.  And  because  the 
court  was  asked  to  find  the  fScts  and  con- 
clusions of  law  did  not  relieve  him  of  the 
duty  ot  recti^lng  any  omission  made  by  tbe 
court- 
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In  Blount  t.  Spratt,  enipra,  heretofore  re- 
ferred to  aa  the  Bret  case  In  which  our  Su- 
preme Court  dealt  with  this  section,  that 
court  held  that  In  order  to  review  auch  find- 
ing It  is  necessary  that  all  of  the  evidence 
be  preserved  and  brought  before  the  Supreme 
Court  by  a  proper  bill  of  exceptions,  and 
that  not  haTlng  been  done  and  no  exceptions 
taken  or  saved  to  the  conclusions  or  finding, 
there  was  nothing  before  the  Supreme  Court 
to  review  except  the  record  proper. 

In  Hamilton  v.  Armstrong,  120  Mo.  S97, 
25  s.  W.  545,  the  court  was  regaested  to 
make  a  finding  of  fact  He  did  not  do  so  un- 
til after  judgment  No  exceptions  were  sav- 
ed to  the  finding,  nor  were  they  assigned  as 
error  In  the  motion  for  a  new  trial.  The 
eonrt  held  that  findings  of  fact  and  conclu- 
sions of  law  80  made  cannot  be  considered 
part  of  the  record  In  the  case. 

In  Loewen  t.  Forsee,  137  Mo.  29,  lo&  dt 
39,  38  S.  W.  712,  S9  Am.  St  Bep.  489,  a  find- 
ing of  fact  was  requested;  It  wai  not  filed 
until  after  Jadgment.  and  then  by  a  nunc  pro 
tunc  entry  it  was  carried  back  to  antedate 
the  Judgment  Tbt  court  repeats  what  bad 
been  held  as  above  In  Hamilton  v.  Arm- 
atroDK  and  sa^  that  Qiere  was  no  snch 
hiding  in  the  caae  as  contemplated  by  the 
statute  or  as  can  be  considered  by  the  Su- 
preme Court,  other  than  such  as  may  be 
Incident  to  the  result  of  the  Judgmmt 

These  cases  dearly  hold  that  a  literal 
conqdiauce  with  the  statute  la  neceasary  to ; 
bring  the  case  unSer  its  operation. 

In  Snuffer  t.  Earr,  197  Mo.  182,  94  8.  W. 
983,  7  Ann.  Cia.  780,  our  Supreme  Court 
luM  tba  rule  to  be  that  whore  there  were 
no  exceptions  to  the  finding  of  taet  In  the 
trial  court,  the  appellate  court  will  not  re- 
view the  eridmce  to  see  whether  or  not 
those  facts  were  sustained  thereby. 

Turning  to  the  Kansaa  decisions,  made  pri- 
or to  the  adoption  of  section  1972  1^  our 
state,  and  which  ^re  presumed  to  have  been 
In  the  mind  of  our  lawmakers  when  they 
ad<vted  the  Kansas  statute^  we  find  these — 
in  addition  to  the  cases  cited  by  Judge  Mac- 
farlane  in  Blount  v.  Spratt  supra. 

In  Bainter  et  al.  v.  Fults,  16  Kan.  823,  de- 
cided In  1876,  It  Is  said  that  as  the  defend- 
ants below,  plaintiffs  in  error,  did  not  ask 
the  court  to  make  special  findings  on  any 
sabject  or  of  any  kind,  a  general  finding 
by  the  court  will  not  be  disturbed.  "It  de- 
volved upon  the  plaintiffs  In  error  to  show 
error,  and  not  upon  the  defendant  In  error 
to  show  that  there  was  no  error." 

In  Typer  v.  Sooy,  19  Kan.  593,  decided  in 
1878,  It  is  aaid  (loc.  dt  600):  "But  no  special 
findings  are  necessary  unless  requested  by 
the  parties,  or  one  of  them  (Major  v.  Major, 
2  Kan.  337),  •  *  *  and  no  request  for 
findings  appears  In  the  record— no  exception 
to  the  finding  as  made,  no  motion  for  addi- 
tional findings,  and  no  application  to  set 
aaida  the  Judgmokt  for  lack  of  findings  on 


alt  the  mattera  In  issue.  *  *  •  'It  is  only 
errors  apparent  upon  the  record,  that  this 
court  can  take  cognlzanoe  of,  and  those  are 
errors  of  law.  We  cannot  retry  the  case 
upon  its  merits.' " 

In  Green,  Adm'r,  v.  WlUlams,  Adm'r,  21 
Kan.  64,  decided  In  1878,  It  Is  held  that 
where  there  Is  no  request  made  for  a  special 
finding,  the  court  is  not  required  to  make 
one. 

In  Cowling  V.  Qreenleaf,  33  Kan.  670,  6 
Pac.  907,  decided  in  1885,  the  court  held 
that  if  the  party  asking  for  findings  Is  not 
satisfied  with  the  finding  of  facts,  "he 
should  have  asked  the  trial  court  to  make 
further  findings,  or  modify  those  made." 

In  Wilcox  V.  Bylngton,  36  Kan.  212,  12 
Pac.  826,  decided  In  1887,  It  Is  held  that  a 
request  for  a  finding  of  fact  must  be  made 
before  the  court  announced  Its  finding. 

In  Smj'the  r.  Parsons,  37  Kan.  79,  loc 
cit  83,  14  Pac.  444,  446,  decided  in  1887,  it  Is 
said;  "No  request  was  made  that  the  court 
should  do  BO  (make  special  finding  of  facts) 
until  after  the  general  finding  was  made  and 
after  the  judgmutt  wbb  rendwed."  Held 
not  error  to  refuse  a  special  finding. 

In  Kello^  y.  BIssantz  et  al.,  61  Kan.  418, 
32  Pac.  1090,  dedded  In  1893.  but  after  we 
had  borrowed  the  Kansas  statute.  It  is  held 
that  in  the  absence  of  a  finding  upon  a  mat- 
ter in  Issne,  or  of  a  request  for  one,  and  of 
the  evidence  in  the  case,  the  court  will  not 
say  that  injustice  has  been  done.  It  dtes 
and  quotes  Brlggs  v.  Eggan,  17  Kan.  691,  to 
the  effect  that  If  the  court  attempts  to  make 
a  special  finding,  as  requested  by  a  party, 
and  inadvertently  fails  to  make  one  upon 
some  particular  matter  in  controversy,  the 
court  does  not  thereby  commit  substantial 
error,  unless  its  attmtlon  la  first  called  to 
the  omission  to  find,  or  to  the  defective 
finding,  and  it  then  fiUls  or  refuses  to  cor- 
rect the  same. 

Touching  the  matter  of  lotting  to  an  opin- 
ion of  the  trial  court,  or  incorporating  a  find- 
ing of  fact  in  the  judgment  proper,  in  Mead  v. 
Spalding,  94  Mo.  43,  6  S.  W.  884.  Judge 
Black,  speakli^E  for  our  Supreme  Court  says 
that  counsel  seem  to  suppose  the  Supreme 
Court  will  look  to  the  wrlttoi  opinion  of  the 
trial  court  to  learn  how  the  disputed  ftcte 
were  found.  At  page  47  of  94  Mo.,  at  page 
385  of  6  S.  W.,  he  says:  "We  find  no  such 
opinion  In  the  transcript  Even  if  Incor- 
porated in  the  bill  of  exceptions.  It  would 
be  no  part  of  the  record.  Such  opinion  can- 
not be  made  to  take  the  place  of  Instruc- 
tions, or  a  finding  of  facts  giten  as  an  In- 
struction. The  opinion  of  the  trial  court 
may  be  cited  and  used  In  the  consideration 
of  the  case  presented  by  the  record,  and  in 
that  respect  is  often  of  great  value  to  us; 
but  it  Is  no  part  of  the  record  upon  which 
the  case  must  be  determined  In  this  court 
We  have  said  this  much  because  we  are  con- 
stantly asked  to  look  to  the  opinion  ot  the 
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trial  oonrt  as  a  substitute  for  instructions,  oi 
aa  in  aid  of  Instxuctlona  gireti;  and  such  re* 
quests  bare  l>een  as  often  disregardeo." 

In  Patterson  t.  Patterson,  200  Mo.  335. 
08  S.  W.  613,  Judge  Yalllant,  speaking  for 
dtvldon  No.  1  of  our  Supreme  Court,  sets 
out  the  record  of  the  Judgment  in  tlie  case, 
in  wblch  it  was  recited  that  it  was  submit- 
ted to  tbe  court  for  bearing  and  the  court 
having  heard  the  ertdence,  eta,  finds  the 
issues  in  favor  of  d^endant  and  dismisses 
plaintiff's  bill,  "upon  the  foUowhtg  finding  of 
facts  on  motion  of  plaintiff  heretofore  filed 
for  the  finding  of  facts  In  tliis  cause  which 
finding  is  In  the  following  words,  to  wit." 
Then  follows  what  seema  to  t)e  a  review  of 
the  evidence  and  the  court's  conclusions  from 
the  evidence.  Examining  this  as  to  whether 
under  section  695,  "which  makes  it  the  duty 
of  the  court  on  the  timely  request  of  either 
party  to  state  In  writing  Its  'conclusions  of 
fact  found  separately  from  the  conditions 
of  law,'  does  not  alter  or  affect  in  any  man- 
ner the  ancient  practice  above  mentioned  of 
expressing  in  the  decree  the  facts  found." 
At  page  340  of  200  Mo.,  at  page  614  of  98 
S.  W,  he  says:  "It  is  not  contemplated  by 
that  section  that  'the  conclusions  of  fact' 
there  called  for  shall  be  incorporated  In 
the  judgment  or  decree.  The  statute  says 
they  shall  be  stated  In  writing,  but  that  does 
not  mean  embodied  In  the  judgment.  The 
findings  called  for  by  that  statute  get  all 
their  legal  force,  whatever  that  may  be, 
when  the  requirement  prescribed  by  the 
statute  Is  complied  with,  that  Is,  when  the 
court  states  the  conclusions  in  writing  sep- 
arate from  the  conclusions  of  law ;  Incorpo- 
rating tbem  in  the  judgment  or  decree  adds 
nothing  to  them  as  products  of  the  stat- 
ute. *  •  •  The  statute  Is  satisfied  and 
its  purpose  is  fully  accomplished  when  the 
court  reduces  to  writing  the  facts  it  finds 
and  causes  the  paper  to  be  filed;  the  copy- 
ing of  them  in  the  decree  Is  not  called  for  by 
the  statute,  and  It  adds  nothing  to  them  as  a 
statutory  requirement,  but  whatever  force, 
if  any,  the  findings  of  facts  may  have  by 
being  recited  in  the  decree  they  have  by 
force  of  the  original  chancery  practice  In- 
dependent of  the  statute."  This  part  of  the 
case  was  referred  to  approvingly  by  Judge 
Graves  in  Miller  v.  McCaleb,  208  Mo.  662. 
loc.  dt  B7B,  106  8.  W.  ess. 

In  Thomas  v.  Elliott,  215  Mo.  698,  loc.  dt 
601,  114  S.  W.  987,  988,  Judge  ValUant, 
speaking  for  division  No.  1  of  our  Supreme 
Court,  of  a  case  In  which  counsel  In  their 
brief  say  that  the  only  finding  of  the  court 
on  which  Its  order  was  based  was  that  ap- 
pellant, not  being  a  party  to  the  partition 
suit,  had  no  right  to  be  heard,  of  which  point 
Judge  Valliant  says:  "That  does  not  appear 
in  the  record  in  this  case.  The  statement 
in  the  blU  of  exceptions  as  to  what  the  judge 
said  on  that  point  Is  of  no  consequence. 
What,  in  the  appellant's  bill  of  exertions, 
Is  called  findings  of  fact  do  iwt  even  conform 


to  the  requirements  of  aeetlMi  OBB,  Berlaed 
Statutes  1690.  Tlie  onl^  thins  this  eonrt  can 
know  about  it  is  what  tlu  record  allows, 
which  Is  that  after  bearing  the  evidence  the 
court  sustained  the  objections  and  set  aside 
the  sale." 

Our  court  followed  this  same  rule  irtien, 

in  Little  V.  Hooker  Steam  Pump  Co..  122 
Mo.  App.  620,  100  S.  W.  601,  Judge  Bland, 
speaking  for  this  court  of  an  opinion  which 
was  prepared  and  filed  In  the  case  tlie 
trial  Judge  and  copied  in  the  abstract  of  the 
record  and  which  ttiis  court  was  asked  by 
the  defendant  to  treat  as  a  special  finding 
of  facts  by  the  Judge,  dtes  and  quotes  Mead 
V.  Spalding,  supra,  that  incorporating  an 
opinion  of  the  trial  court  In  the  bill  of  ex- 
ceptions does  not  make  it  part  of  the  record 
and  such  proceeding  cannot  be  made  to  take 
the  place  of  instructions  or  as  a  finding  of 
facts  given  as  an  instruction. 
^  Turning  to  the  facts  of  the  case  at  bar 
as  presented  to  us,  we  have  a  printed  ab- 
stract of  the  record  prepared  and  submitted 
by  appellant  It  appears  by  that  abstract 
that  the  action  was  commenced  by  plalutlfl 
filing  with  the  Justice  of  the  peace,  an  ac- 
count accompanied  by  this  statement,  after 
naming  defendant  as  debtor  to  plaintiff : 

"To  account  stated  and  amount  due  plain> 
tiff  as  per  Itemized  statement  herewith  at- 
tached and  marked  'Exhibit  A.'  $84.50;  and 
for  Interest  thereon  at  the  rate  of  six  (6) 
per  cent,  per  annum  from  August  31,  1906." 

Attached  to  this  was  an  account  made  out 
against  defendant  for  what  are  called  "wash 
drawings"  of  a  vibrator  which  defendant,  un- 
der the  name  of  the  Jewel  Vibrator  Com- 
pany, proposed  having  made.  It  appears 
that  In  the  Justice's  court,  the  words  "ac- 
count stated  and"  were  erased  by  the  Jus- 
tice from  the  foregoing  statement  Follow- 
ing this  account  is  the  summons,  the  receipt 
of  it  acknowledged  by  the  constable.  Fol- 
lowing this  Is  the  affidavit  of  defendant  for 
an  appeal  from  the  Judgment  of  the  Justice 
and  a  copy  of  the  appeal  bond.  Then  follows 
the  transcript  sent  to  the  circuit  court  by  the 
Justice.  This  sets  out  the  fact  that  the  suit 
was  on  an  account  filed ;  the  demand  $84.50 
and  Interest;  eummons  issued  to  the  con- 
stable returned  duly  served  by  the  constable 
on  the  return  day,  which  was  April  7th,  and 
the  entry  In  the  Justice's  docket  that  the 
cause  was  continued  by  consent  to  April  8th 
and  again  to  April  16th  and  for  plaintiff  to 
May  3d,  on  which  day  the  cause  being  set 
for  trial,  plaintiff  appeared  by  attorney,  aa 
also  came  defendant  and  the  evidence  being 
submitted  the  Justice  finds  for  plaintiff  and 
against  defendant  doing  business  as  Jewd 
Vibrator  Company  in  the  sum  of  $98.  Judg- 
ment follows  for  that  amount  and  costs. 
Then  follows  the  entry  of  the  filing  of  the 
afildavlt  for  appeal  to  the  circuit  court  and 
the  bond,  the  approval  of  the  bond  and  the  cer- 
tificate of  the  Justice.  The  record  entries  in 
the  circuit  court,  as  shown  by  this  abstract, 
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are,  nodes  ot  the  VptnH  filed;  motion  to 
qaadi  wrtt  and  dismiss  fho  suit  filed;  over- 
ihUdk  of  tbe  above;  fiUnc  of  term  bill  of 
exceptions ;  filing  of  defendant's  answer  and 
of  plalntlfTs  reply;  entrr  of  the  fact  of  the 
Jury  being  waived;  trial  by  the  court  on 
fune  20th  and  jadgment  for  plaintiff  against 
defendant  and  his  surety  on  his  appeal  bond 
for  |9(K82  and  costs.  Then  follows  this  en- 
try :  "Ooort's  finding  filed."  The  next  oitry 
In  tbe  abstract  of  the  record  Is,  "Motion  In 
urest  of  Jndgmmt  and  for  jadgment  non 
obstante  veredicto  filed."  Notation  of  these 
being  overruled  and  of  affidavit  for  appeal  to 
be  Sled  and  of  defendant's  bill  of  exceptions 
being  signed,  sealed,  allowed  and  filed  and 
Us  appeal  bond  approved,  follows.  Notice 
of  appeal  from  tbe  Justice  to  tbe  circuit  court 
la  set  ont  in  full.  The  term  bill  of  exc^ 
dons  sets  out  defendant's  motion  to  dismiss, 
Id  which  It  Is  set  ont  that  defendant  appears 
specially  and  only  to  object  to  the  Jurisdic- 
tion of  the  court;  avers  that  he  at  no  time 
consented  to  any  continuance  of  tbe  caaae  by 
the  Justice;  avers  that  prior  to  tbe  rendi- 
tion of  the  Judgment  in  the  Justice's  court 
tbe  officiating  Justice  had  mutilated,  wanton- 
ly aud  unlawfully,  tbe  statement  of  a  cause 
of  action  filed  by  plaintiff  in  that  be  bad 
■trlckoi  out  tbe  words  "account  stated  and," 
u  before  noted,  "wherefore,  this  court  is 
without  jurisdiction,  wherefore,  and  for  tbe 
following  reasons,  defendant  prays  tbe  writ 
of  summons  may  be  quashed  and  tbe  cause 
dlstolssed: 

"First  Because  there  was  no  cause  of  ac- 
tloo  stated  against  defendant. 

"Second.  Because  tbe  petition,  as  filed,  pur- 
ported to  base  the  action  on  a  stated  ac- 
count (which  la  upon  contract — express  as- 
mmpslt) ;  and  the  summons  recites  the  com- 
plaint la  founded  upon  'an  account  filed,' 
whereas,  in  truth,  the  account  filed  was  only 
in  exhibit. 

Third.  Because  no  writ  of  sumnuHW  ever 
Issued  upon  the  complaint  filed. 

"Fourth,  Because  there  was  never  any  serv- 
ice va  defendant. 

"Fifth-  Because  there  was  never  any  judg- 
ment rendered  upon  any  cause  of  action. 

"Sixth.  Because  the  purported  cause  of  ae> 
tioo  Imperfectly  and  inartlflcially  stated,  was 
■trlcfeeffl  ont  before  the  trial  by  the  Justice ; 
Jndgmtfit  ttiag  thereupon  rendered  upon  title 
exhibit,  a  I^nlly  Impossible  theory,  and  this 
court  ^  therefore,  without  any  Jurlsdlctl(Hi 
to  try  and  adjudicate  as  to  either. 

"Sevoith.  Because  there  la  no  such  an  eu- 
ttty  as  the  plalntur  purports  to  be  In  exls^ 
eoos  In  the  state  of  UlssonrI,  d<dng  buslnesa ; 
and  that  tben  U  a  nonresident  corporate  en- 
tity 9t  tills  name,  which  Is  not  authorized  to 
do  businees  In  this  states  and  Is  not  au- 
Qinliea  to  sue  either  upon  any  cause  of  ac- 
thm  herein,  nor  In  any  court  of  this  state. 

"Jaghth,  Because  the  Justice  court  had  no 
•QsltaUs  jurisdiction  to  investigate  and  open 


an  aeeonnt,  admitted  to  be  dosed,  and  Uie 
circuit  court  has  none  on  appeal." 

Tills  was  signed  and  sworn  to  by  defend- 
ant On  the  bearing  of  this  motion  as  set 
out  in  tbe  term  bill,  the  only  evidence  sub- 
mitted was  this  affidavit  The  court  ovenrul- 
ed  the  motion,  to  which  action  In  overruling 
It  defendant  excepted,  and  at  tbe  October 
term,  1909,  filed  bis  term  bill  of  exceptlona. 
This  is  all  that  Is  hi  the  term  bill.  After- 
wards defendant  filed  an  answer  in  which  It 
is  set  out  that  defendant  saving  all  just 
exceptions  heretofore  taken  "denies  that  be 
is  now  or  ever  has  been  a  member  of  any 
entity  known  as  the  Jewel  Vibrator  Com- 
pany; and  denies  that  be  has  engaged  in 
any  business  other  than  the  practice  of  law ; 
and  avers  that  the  non-traversable  matter 
set  up  In  the  caption  of  the  petition  is  not 
true  In  fact;  end,  further  answering,  he 
sets  up  and  specially  pleads  the  statute  of 
frauds,  aud  asks  to  go  hence  without  day, 
and  recover  his  costs  in  this  behalf  ezpoid- 
ed." 

Tbe  reply  was  a  general  denlaL 
Then  follows  this  in  the  abstract: 

"BlU  of  Exceptions. 

"(CapUon  omitted.) 

"Be  it  remembered  that  the  motion  In  ar- 
rest of  Judgment  and  for  Judgment  non  ob- 
stante veredicto  heretofore  filed  herein,  com- 
ing on  to  be  beard  and  by  the  court  fully 
understood,  are  hereby  overruled  this  6th 
day  of  July,  1910;  to  which  action  of  the 
court  In  overruling  said  motion,  defendant 
then  and  there  excepted  at  the  time,  and 
presents  this  his  bill  of  exceptions,  and  prays 
that  the  same  may  be  signed,  sealed  and  al- 
lowed by  the  court,  and  become  a  part  of 
the  record  In  this  cause,  which  Is  accordlug- 
ly  done;  which  motion  is  in  words  and  fig- 
ures as  follows,  to  wit: 

"(Caption  omitted.) 

"Motltm  in  Arrest  of  Judgment  and  for  Judg- 
ment Nm  Obstante  Twadlcto. 

**Now  comes  defendant,  and  moves  tlie 
court  to  arrest  tbe  judgment  herein  and  rai- 
der Judgment  for  defendant  non  obstante 
vieredlcto,  for  tbe  following  reasons : 

"First  Because  the  record  discloses  a  lack 
of  jurisdiction. 

"Second.  Because  there  was  no  cause  of 
action  stated  against  defendant 

"Third.  Because  tbe  findings  are  not  within 
the  tssues. 

"Fourth.  Because  the  findings  disclose  no 
agreement  to  become  liable,  and  no  facts  up- 
on which  any  llabUlt7  ot  defendant  can  be 

founded. 

"Fifth.  Because  both  the  statement  of  ac- 
count filed  and  the  findings  of  fact  show  tbe 
order  for  chattels  to  be  made  was  in  the 
name  of  and  for  a  corporation  to  be  formed, 
as  principal,  and  the  Judgment  Imposes  a 
llabill^  on  defendant  who  acted  only  as 
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agent,  Ig  not  Bopported  by  the  facts  and 
which,  as  a  matter  of  law,  did  not  before 
exist :  and  the  finding  the  value  of  the  work 
is  not  within  the  Issues  and  no  recovery  can 
be  had  therefor. 

"Sixth.  Because  the  court  bad  no  Juris- 
diction of  the  equitable  remedy  in  account 
and  accoimttng.  ; 

"Ben  T  .Castleman,  pro  se. 
"W.  B.  Homer,  Judge. 

'IDated  this  8th  day  of  July.  1910. 

"Affidavit  for  Appeal.  , 
"(Caption  omitted.) 
"B&i  T.  Castleman,  being  duly  sworn, 
makes  oath  and  says  that  the  appeal  prayed 
for  in  the  above  entitled  cause  Is  not  made 
for  vexation  or  delay,  but  because  the  affiant 
believes  the  appellant  is  aggrieved  by  the 
Judgment  or  decision  of  the  court 

"Ben  T.  Castleman. 
"Snbscrlbed  and  sworn  to  before  me  this 
8th  day  of  July.  1910. 

"Chas.  R.  Graves,  Clerk. 

"Ctrndnsions  of  Facts  by  the  Court. 

"(Caption  omitted.) 

•In  June  or  July,  1906,  defendant  called 
upon  plaintiff  company  and  requested  It  to 
make  certain  drawings  of  a  vibrator  which  the 
defendant  proposed  to  manufacture  through 
a  company  which  he  was  then  planning  to 
form,  under  the  name  of  Jewel  Vibrator 
Company.  He  furnished  It  the  vibrator,  with 
the  request  that  certain  drawings  should  be 
made  of  the  same  for  the  purpose  of  using 
reproductions  thereof  In  the  advertising  mat- 
ter to  be  afterwards  prepared.  No  arrange- 
ment was  made  as  to  the  price  to  be  paid 
for  said  drawings.  The  drawings,  five  In 
number,  were  prepared  by  the  plaintUf.and 
were  exhibited  to  the  defendant  and  he  made 
no  objection  to  the  same,  but  requested  plain- 
tiff to  retain  them,  which  plaintiff  did,  the 
defendant  stating  that  he  was  not  ready  to 
proceed  further  with  the  advertising  in  which 
the  drawings  would  be  used.  The  reasonable 
cost  of  making  said  drawings,  or  the  value 
of  the  work  in  the  making  of  same,  was 
«84.sa  W.  B.  Hom6r,  Judge." 

Here  the  abstract  mda  and  this  ia  all 
of  it 

This  case  was  brought  to  onr  coort  <ni 
what  Is  called  the  short  form,  setting  out 
the  judgment,  the  affidavit  for  the  appeal, 
the  fixing  of  the  amount  of  the  bond,  the 
allowance  of  the  appeal  and  the  allowance 
and  filing  of  the  bill  of  exceptions.  The; 
Judgment  set  out  is  as  follows: 

"Mow  at  this  day  come  the  parties  hereto 
by  their  respective  attorneys,  and  this  cause 
coming  on  for  hearing  and  a  Jury  having 
been  waived,  la  submitted  to  the  court  upon 
the  pleadings  and  proof,  and  the  evidence  ad- 
duced. And  tlie  court  having  heard  and 
duly  considered  the  same,  doth  find  that  by 
an  instrument  ot  writing  herewith  filed,  de> 


fendant  is  Indited  to  plaintUf  In  tlw  Bom 
of  ¥84.60,  with  Interest  at  6  per  cut  from 
March  28d,  1908.  or  96.82^  agKregatlog  $9a- 

82." 

"Wherefore  it  Is  conddered  and  adjudged 
by  the  court  that  plaintiff  have  and  recover 
of  defendant  and  the  United  States  Fidelity 
and  Gruaranty  Company,  surety  on  the  ai»- 
peal  bond  herein,  the  sum  of  ninety  dollars 
and  eighty-two  cents  ($90.82)  and  also  its 
costs  and  chafes  herein  expended,  and  have 
execution  therefor.   Court's  finding  filed.** 

(We  find  no  suggestion  that  there  was  such 
"Instrument  of  writing"  filed.) 

It  will  be  observed  that  not  a  particle  of 
testimony,  beyond  the  affidavit,  is  set  out  in 
this  bin  of  exceptions  or  abstract.  There  Is 
no  recital  whatever  that  anyone,  party  to 
the  litigation,  asked  the  court  to  make  a 
special  finding  In  writing.  What  is  headed 
In  this  abstract,  "Conclusions  of  Facts  by 
the  Court,"  does  not  appear  In  the  bill  of 
exceptions.  In  the  Judgment,  at  the  okd,  la 
this:   "Court's  finding  filed." 

Applying  the  principles  which  are  announc- 
ed by  this  court,  the  Kansas  City  Court  of 
Appeals  and  our  Supreme  Court  In  the  cases 
above  cited,  I  am  compelled  to  hold  with 
great  deference  to  my  learned  associates, 
that  the  conclusion  arrlred  at  by  my  Brother 
CAULFIBLD,  and  which  conclusion  la  con- 
curred in  by  Judge  NORTONI,  and  the  deci- 
sion which  they  have  pronounced  in  this 
case,  are  directly  contrary  to  all  of  these 
decisions  and  introduce  an  innovation,  and 
a  dangerous  one,  ia  our  practice,  and  one 
which  X  am  nnwUllng  to  sanction. 

Furthermore,  If  we  are  to  treat  this  as  a 
special  finding  vaier  tile  statute  and  are  to 
look  at  it  as  such  and  to  apply  to  it  the 
principles  announced  in  some  of  the  fsses 
above  referred  to.  it  is  set  out  distinctly 
that  the  "drawings,  five  tn  number,"  were 
prepared  by  plaintiff  and  were  exhibited  to 
defendant  and  he  made  no  objection  to  the 
same  but  requested  plaintiff  to  retain  tliem, 
which  plaintiff  did,  the  defendant  stating 
that  he  was  not  ready  to  proceed  further 
with  Oie  advertising  with  which  the  dm  wings 
would  be  used.  If  the  condoslon  to  be  rea- 
stmably  drawn  from  that  la  not  tlut  the 
trial  court  found  ace^>tanoe  of  the  drawings 
on  Uie  part  of  the  detendan};  I  am  unable 
to  understand  what  it  does  mean.  If  de- 
fmdant  aee^ted  the  artldes,  aftv  they 
were  made,  assuming  the  oontraet  to  have 
been  for  articles  to  lie  manuteetoted  and  not 
a  contract  merdy  for  work  and  lalMff  done, 
the  statute  of  frauds  was  anavaUable  to  lilm. 
Zt  was  Immaterial  whether  he  had  emtmctwl 
for  them  In  writing  or  verbally,  If  he  ac- 
cepted them.  That  can  be  implied  reasm- 
abiy  from  ttila  eonclnsion  of  the  court  in 
what  la  called  its  finding,  and  if  it  can,  then 
the  case  Is  outside  of  the  statute  of  ftauds, 
and  there  was  no  use  tor  the  court  to  aay 
ao  in  words. 
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Beferrlog  to-  the  Judgment,  which  the 
conrt  rendered.  It  seems  to  me  beyond  qties- 
tioD  that  the  court  included  and  met  In  It 
all  the  Issues  In  the  case.  It  la  stated  In 
that  Jndsm^t  that  upon  the  pleadings  and 
proof  and  the  evidence  adduced,  the  court 
having  beard  and  considered  the  same,  "doth 
find  that  by  an  Instmrnent  of  writing  herc- 
wlUi  filed,  defendant  Is  indebted  to  plaintiff 
in  the  snm  of  $84.50,  with  Interest  at  6  per 
cmt  from  March  23rd,  1909,  or  99.32,  aggre- 
gating 990^."  Then  follows  the  Jodgm^t 
for  the  amount  against  defendant  and  his  aure- 
ty.  On  the  authority  of  the  case,  Patterson  t. 
Patterson,  supra,  and  other  cases  above  refer- 
red to,  this  recital  can  be  treated  as  surplus- 
age and  this  Is  nothing  more  pr  less  than  a 
Judgment  In  it  for  so  much  money.  No  excep- 
tion was  filed  to  this  finding.  No  motion  for  a 
new  trial  Interposed.  The  only  motion  that 
was  filed,  beyond  the  motion  to  dismiss  or  to 
quash,  was  a  motion  In  arrest  of  Judgment 
and  for  Judgment  Don  obstante  veredicto. 
Whether  the  latter  has  any  place  In  our 
practice  Is  questionable.  However  that  may 
be,  neither  a  motion  In  arrest  nor  for  Judg- 
ment Hon  obstante  veredicto  reach  the  de- 
fects which  our  courts  recognize  as  ground 
for  reversal  of  this  Judgment.  Neither  of 
these  motions  go  to  the  failure  of  evidence 
or  failure  of  the  court  to  Include  In  its  find- 
ing of  facts,  if  It  had  made  one  under  the 
statute,  matters  which  shotild  have  been 
found  distinctly  as  ess^tlal  to  a  verdict 
Neither  do  they  reach  the  defect  here  aimed 
at  nor  constitute  exceptions  to  the  finding 
of  fact,  If  it  is  assumed  one  was  made. 

It  may  be  said  that  as  counsel  for  respond- 
ent  in  brief  and  argument  submitted  to  us, 
has  made  no  point  against  the  finding  of 
facts  as  not  made  in  compliance  with  or  un- 
der the  statute,  that  the  point  is  not  before 
OB.  Granting  that  he  has  not  made  the 
point,  it  does  not  follow  that  we  are  not  to 
consider  it.  especially  when  by  passing  It 
sub  silentlo  we  may  be  held  to  have  ap- 
proved. It  is  not  for  counsel  to  concede 
away  tbe  law,  when  the  effect  of  that  con- 
cession goes  beyond  their  case  and  makes 
tor  error  in  law.  I  do  not  think  that  the 
mere  fnllnre  ot  counsel  for  reqtondrait  to 
notice  tliat  point  is  a  concession  one  way 
or  the  other.  He  may  have  thoiight  the  ar- 
gmnoit  of  appellant  answered  itself.  Zt  Is 
for  the  api>ellant  to  make  and  maintain 
points  against  the  judgment  firom  which  he 
has  aKtealed.  The  presumption  always  is  In 
favor  of  the  correctnw  of  action  of  the  cir- 
cuit court  Bo  the  cases  heretofore  cited  hold 
and  andi  Is  elementary  law.  Here  this  ap- 
pellant bases  his  chief  ground  for  reversiU 
m  the  theory  that  there  was  a  finding  of 
fact  by  the  trial  ^u6g&,  that  finding  to  be 
tested  by  the  statute.  We  are  bound  to  test 
his  claim  by  inquiring  whether  there  is  such 
a  finding  here  as  brings  it  within  the  prori- 


slon  of  the  statute.  We  can  only  reverse 
that  finding  on  the  theory  that  It  Is  one  un- 
der the  statute  and  that,  In  falling  to  cover 
all  the  issues.  It  fails  to  meet  the  statutory 
requirement  The  cases  of  Nichols  t.  Carter 
and  Stotts  City  Bank  v.  Sillier  Lumber  Co., 
cases  relied  on  by  my  Brother  CAULFIELD, 
are  cases  directly  under  the  statute.  In  each 
of  them  the  court  was  requested  by  counsel 
to  make  a  finding  under  the  statute.  Tbey 
do  not  meet  this  case.  We  must  test  this 
finding  by  the  statute.  If  It  develops  here, 
as  I  hold  It  does,  that  filing  an  opinion  on 
the  facts  was  the  mere  voluntary  act  of  the 
Judge,  and  not  made  upon  the  request  of 
counsel,  then  I  hold  it  is  not  a  finding  un- 
der the  statute,  and  filing  It  In  the  cause  or 
setting  It  out  in  part  In  the  judgment  does 
not  aid  it.  How  this  "finding"  finds  place  in 
this  abstract  nowhere  appears;  it  Is  not  call- 
ed for  by  the  bill  of  exceptions  and  Is  not 
of  the  record  proper.  In  brief,  I  hold  that  It 
Is  not  such  a  finding  as  to  bring  it  within 
section  1972,  for  it  was  not  made  in  answer 
to  any  demand  or  request  of  counsel.  Sec- 
ond, even  if  it  is  a  finding  under  that  sec- 
tion, neither  exceptions  were  saved  to  It  nor 
was  It  assailed  and  those  exceptions  preserv- 
ed either  by  motion  for  a  new  trial  or  by  bill 
of  exceptions.  Third,  It  is  not  of  the  record 
of  this  case.  Fourth,  it  cannot  be  tested  by 
the  evidence,  for  the  evidence  la  not  preserv- 
ed by  the  bill  of  exceptions,  Is  not  before 
us  in  any  manner.  Finally,  the  finding  and 
Judgment  are  not  In  themsdves,  fatally  de- 
fective bat  are  within  the  pleadings  and  re- 
sponsive to  the  statement  of  tlie  cause  of 
action  and  the  Issues  made,  and  are  not 
open  to  attack  by  motion  in  arrest  or  by  mo- 
tion for  Judgment  non  obstante  veredicto. 

I  think  the  Judgment  of  the  circuit  court 
should  be  affirmed.  I  am  unable  to  reconcile 
tbe  decision  of  the  majority  of  our  court  In 
this  case  with  prior  decisions  of  our  own 
court.  While  we  are  not  bound  by  them,  but 
are  free  to  overrule  or  disregard  them,  Hiat 
is  not  to  be  done  except  on  grave  considera- 
tion. While  this  case  involves  a  very  small 
amount  of  money,  I  consider  the  principle  In- 
volved in  it  so  Important  that,  nuwllllng  as 
I  am  to  throw  work  <m  our  overbordened 
Supreme  Court,  I  most  respectfully  ask  that 
it  be  certified  to  the  Supreme  Court  as  In  con- 
filct  with  every  one  of  the  decisions  of  tbe 
Supreme  Court  of  those  of  the  Kansas 
Cl^  Conrt  of  Ai^>eals  which  I  have  cited 
and  to  which  I  liave  herein  referred,  partic- 
ularly Nichols  V.  Carter,  4ft  Ho.  Apif.  401, 
and  State  ex  rel.  v.  Lnsk,  03  Mo.  App.  680, 
67  S.  W.  711,  by  the  Kansas  City  Court  of 
Appeals;  Blount  T.  Spratt  118  Mo.  48,  20 
S.  W.  967;  Hamilton  t.  Armstrong,  120  Mo. 
S07,  26  S.  W.  S45;  Cochran  v.  Thomas,  131 
Mo.  258,  33  S.  W.  6,  and  Patterson  v.  Patter- 
son. 200  Mo.  835,  06  S.  W.  613,  bjr  the  Su- 
preme Court 
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Loni& 

(St  Lonli  Court  of  Appwlm,  ISiaaonA 
Julr  2,  1912.) 

1.  BxLEASss  (I  43*)— Mode  or  AnAOKiifo. 

Under  the  direct  provisiona  of  Rev.  St, 
1909,  a  release,  when  iraudalentlr  or  wrong- 
fully procured  from  plaintiff,  ma;  be  attack- 
ed In  the  reply,  or  in  the  petition  «■  an  an- 
tidpated  defense. 

[Bd.  Note,— For  other  caiei,  see  Bdean, 
Cent  Dig.  I  86;  Dec.  Dig.  |  48.*] 

2.  REI.BA8B  (I  68*)— Tauditt— Question  it>B 

JUBT. 

In  an  action  againit  a  itreet  railroad  com- 
pany, where  defendant  aet  up  a  release,  and 
plaintiff  claimed  that  it  wai  fraudulently  pro- 
cured while  she  was  in  an  irreiponaible  men- 
tal condition,  A«I<I  that,  ander  the  eTldence,  the 
qaestion  was  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Release, 
Gent  Dig.      109-U4;  Dec  Dir  S  58.*] 

8.  Appbai.  and  Bbbob  (1  1066*)— Bbtjjjb  (| 
Bl*)— BiTiBW— Habhlbbs  Bbbob. 

Id  an  action  against  a  street  railroad  com- 
pany for  injuries  to  a  passenger,  where  it  ap- 
peared that  the  injuries  were  chiefly  nervous, 
the  exclusion  of  evidence  that  plain  off  had  do- 
mestic diffienltiea  owing  to  her  husband's  la- 
temperate    habits    was    harmless,  although 

glaintiff's  physician  had  stated  that  those  du- 
culties  might  affect  her  nenrous  condition;  it 
not  beiu  uowa  when  they  occurred,  or  what 
was  their  connection  with  Uie  acddent 

[Eld.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4187-1193;  Dec.  Dig.  | 
1066;'  Release,  Cent  Dig.  |  91;  Dec.  Dig.  i 
61.*] 

4.  CABBIXBS  (i  306*)— IHJUBUM  TO  PaBSBN- 
OKB9— MCOUOBNCB. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  which  a  passenger  received, 
owing  to  explosions  In  tlie  controller  box  or 
other  machinery,  where  it  appeared  that  the 
motorman  failed  to  throw  off  the  electricity 
and  permitted  the  car  to  run  for  several  blocks 
after  the  explosions  and  flames  began,  there 
was  a  causal  connection  between  the  panic  of 
the  passengers  caused  by  the  flames  and  the 
negligence  of  the  mottmnan  in  failing  to  atop 
the  car. 

[Ed.  Note.— For  other  eaaes,  see  Carriers, 
Cent^Di^     1132,  1186-1189.  £2tf-1246;  Dec. 

6.  DA1CAQB8  (I  182*)— FnaoHAL  iNmBZIS— 

AlIOUHX, 

In  a  personal  injury  action,  where  it  ap- 
peared that  plaintiff,  who  was  earning  (25 
a  month,  was  so  prostrated  by  the  accident 
that  she  remained  for  16  weeks  in  the  hospital 
and  was  compelled  to  expend  more  than  $250 
in  effecting  a  care,  an  award  <rf  fSOO  damages 
was  not  excessive. 

[Ed.  Note.— For  other  cues,  see  Damages, 
Cent  Dig.  H  872-886,  896;  Dea  Dig.  1 132.*] 

Aroeal  ttom  St  Lonla  OrGOlt  Court;  Hu- 
go Moendi,  Jodsa. 

Action  by  Kate  Logan  against  the  United 
Ballways  Company  of  St  Louis.  From  a 
Jodgmoit  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  Is  an  action  to  recover  damages  for 
injuries  alleged  to  have  been  sustained  by 
plaintiff  while  a  passenger  on  a  street  rail- 
way car,  owned  and  operated  by  defendant 
on  Its  line  of  rallmy  in  the  dty  of  St  Lonls. 


Tbe  petition  in  the  ease,  setting  out  the- 
fact  of  plalnttff  being  a  passenger,  arers  tbat 
when  the  car  was  proceeding  east  on  Wash- 
ington avoine  in  the  Tidnlty  of  Ewlng  ave- 
nue^ tin  car  being  propaUed  hy  electrlclt7r 
"there  were  sudden,  vloloit  and  nnnsDal  ex- 
plosions in  the  controller  box  or  other 
chiuery,  appliances  <«  eanipment  of  aald 
ear,  due  to  the  negligence  and  careiesaneas 
of  the  def»dBnt  In  the  care  or  ojfmtlau  at 
said  car;  that  flames  and  wnoke  sliot  bade 
Into  said  car  f^m  said  controller  box  or 
other  machinery,  appliances  and  equipment 
on  said  car,  burning  and  choking  passengers 
thereon,  and  setting  fire  to  tlie  tiomt  portion 
thereof;  that  the  motorman  in  chai^  of 
said  car  (a  servant  and  emidoyfi  of  defend- 
ant) retreated  into  said  car  and  negligently 
and  carelessly  failed  to  turn  off  the  electric 
power  or  apply  the  brakes  to  said  car,  nntll 
It  had  run  several  blocks,  thereby  permitting 
sail  explosion,  fire  and  smoke  to  continue 
to  occur;  ttuit  the  conductor  In  charge  of 
said  car  <a  servant  and  employ^  of  defend- 
ant) lU^ewlse  n^ligently  and  carelessly  fail- 
ed to  turn  off  the  electric  power  or  apply  the 
brakes  or  to  use  any  effort  to  stop  said  car, 
and  after  said  car  bad  stopped,  to  open  the 
doors  of  said  car,  which  had  to  be  brokea 
open,  without  the  assistance  of  said  con- 
ductor ;  that  in  consequence  of  the  premlsesr 
plaintiff  and  other  passengers  oo  said  car, 
being  in  positions  of  apparent  and  Imminent 
peril,  endeavored  to  escape  therefrom ;  that 
In  doing  BO,  plaintiff,  owing  to  the  flames, 
smoke,  the  crowded  condition  of  said  car  and 
the  excited  condition  of  the  passengers  there- 
on, caused  by  the  carelessness  and  nesllgeDce 
of  defendant  as  aforesaid,  was  thrown  or 
pushed  between  the  seats  of  said  car ;  that 
plaintiff  subsequently  got  as  far  as  the  door 
of  said  car  and  th^  lost  consciousness ;  that 
when  she  recovered  consciousness  she  was 
seated  on  the  ground  by  a  fence;  that  plaln- 
tlfTs  head  was  severely  bruised,  her  arm  and 
back  severely  bruised  and  sprained,  and  her 
nervous  system  greatly  and  permanently  in- 
jured and  shocked;  tiiat  plaintiff  was  con- 
fined to  the  hospital  for  a  period  of,  te  wit. 
sixteen  weeks;  that  she  has  been  incapable 
of  pursuing  her  ordinary  avocation,  which 
Is  that  of  laundress,  since  the  date  of  said 
Injury,  and  is  unable  to  pursue  regularly 
any  avocation  at  the  time  of  the  filing  of 
this  suit"  Charging  that  her  Injuries  are 
permanent  and  her  earning  capacity  greatly 
diminished,  if  not  entirely  destroyed,  and 
that  she  had  incurred  expense  to  the  amount 
of  (250  for  hospital  services,  medicine,  med- 
ical attention  and  nursing,  and  will  be  oblig- 
ed to  Incur  expense  for  medicine  in  the  fu- 
ture and  that  she  still  suffers  and  In  the  fu- 
ture will  suffer  great  pain  of  body  and  mind 
because  of  the  injuries  brought  about  by  the 
carelessness  and  negligence  of  defendant  she 
bas  been  damaged  In  the  sum  of  110,000.00, 
she  demands  judgment  for  that  sum. 


•For  other  eases  see  suns  tople  and  ssetton  miHSaR  In  Dso.  Dig.  *  Am.  Dig.  Key  No.  Series  A  R««'r  Xadsxas 


Digitized  by 


Google 


LOGAN  T.  UNITED  BTB.  OO.  OF  ST.  LOUIS 


445 


Tbe  answer,  after  a  general  denial,  sets 
up  a  release  claimed  to  bave  been  executed 
br  the  plaintiff  tbe  day  following  the  acci- 
dent This  release  purports  to  be  In  con- 
Meraticm  of  f  15.00  paid  plaintiff. 

The  reply,  denying  the  allegations  of  the 
answer,  sets  up  that  on  the  morning  of  the 
-day  that  plaintiff  was  injured,  an  agent  of 
the  defendant  called  on  plaintiff  with  refer- 
ence to  tbe  injuries;  that  at  that  time  she 
was  in  the  deepest  distress  and  bodily  pain, 
her  nerrons  system  unstning  and  her  mind 
wandering ;  that  she  required  the  assistance 
of  eyeglasses  to  read  and  did  not  have  any 
eyeglasses  at  hand  at  that  time ;  that  if  she 
signed  the  release  as  set  forth  In  th6  answer, 
she  was  unable  to  understand  and  did  not 
understand  tbe  contents  thereof  or  wiiat  she 
was  doing,  on  account  of  ber  physical  and 
mental  condition,  and  that  if  tbe  release  set 
eat  was  procured  from  her,  it  was  wrong- 
fully and  fraudulently  procured  while  she 
was  In  that  condition;  that  while  tbe  agent 
of  defendant  gave  or  left  with  plaintiff  or 
some  one  for  plaintiff,  an  order  on  the  treas- 
urer of  defendant  for  (15.00,  plaintiff  was 
not  conscious  and  had  no  recollection  of 
that  transaction ;  that  she  had  never  cashed 
the  check  or  order  or  received  any  money 
therefor,  and  averring  tender  of  the  check 
or  order  to  defendant  before  filing  the  suit, 
defradant's  refusal  to  accept  it  and  readi- 
ness of  plaintiff  at  all  times  to  surrender  it, 
and  that  as  she  lias  deposited  it  with  tbe 
clerk  of  tbe  coart  for  tbe  use  of  defendant, 
she  again  tenders  It 

The  testimony  introduced  by  plaintiff  as 
to  tbe  facts  attendant  upon  tbe  accident  was 
■Dbstantially  as  set  out  In  the  petition. 

Plaintifl  herself  testified  that  overcome  by 
tlie  panic  and  by  fright,  and  by  the  smoke  in 
the  car,  she  lost  consciousness  and  when  she 
came  to  herself  she  was  sitting  on  the  curb 
^  the  street  and  was  taken  by  some  one  to 
a  doctor's  office.  Attempting  to  go  to  her 
place  of  employment,  she  became  very  sick 
and  vomited,  but  reached  her  home;  did  not 
remember  going  to  bed  or  getting  up  the  next 
morning,  nor  going  downstairs.  The  first 
time  that  she  remembers  anything  as  occur- 
ring the  day  following  tbe  accident,  was 
Yhen  her  sister  called  the  afternoon  of  that 
day  and  asked  ber  if  she  did  not  want  to 
see  the  doctor.  After  ber  sister  suggested 
that,  she  went  upstairs  and  went  to  bed. 
In  a  day  or  two  she  went  to  a  hospital. 
Asked  if  she  remembered  a  representative 
or  claim  agent  of  defendant  calling  on  her 
In  the  morning  of  that  day,  she  said  she  did 
not  Asked  if  she  remembered  signing  a  re- 
lease or  anything  of  that  kind,  she  said  she 
did  not  She  identified  her  signature  to  a 
IMper  which  was  shown  to  her  and  after- 
wards produced  In  evidence,  and  Is  the  re- 
lease pleaded,  but  she  denied  in  the  most 
positive  terms  any  recollection  of  ever  hav- 
ing seen  or  talked  to  the  agent  of  defendant 
mho  procured  ber  signature  to  ttie  release, 


and  denied,  both  on  cross  and  redirect  ex- 
amination and  in  the  most  positive  manner, 
any  recollection  of  ever  having  signed  or  as- 
sented to  it  It  Is  dated  the  6th  of  March, 
1909,  and  Is  witnessed  by  a  fellow  employd 
of  plaintiff  and  by  the  representative  of  de- 
fendant who  was  there  making  the  settle- 
ment No  money  was  paid  plaintiff  under 
this  release  but  a  check  for  $15.00  was  giv- 
en her  which  she  bad  never  cashed.  Plain- 
tiff farther  testified  that  she  was  44  years 
old,  and  Is  married,  but  while  now  living 
with  ber  husband,  had  been  separated  from 
him.  She  was  confined  to  the  hospital  about 
sixteen  weeks;  bad  contracted  for  her  own 
board  there,  some  $7.60  a  week;  bad  been 
obliged  to  give  up  all  employment ;  had  been 
earning  about  $25.00  per  month  as  laundresa 
On  the  part  of  defendant,  the  agent  who 
had  represented  its  claim  department  in  ob- 
taining the  release,  testified  vwy  minutely 
and  positively  to  all  the  transactions  connect- 
ed with  the  release  and  the  conversation 
with  plahitlff,  in  which  be  testified  that  she 
bad  told  him  about  the  accident  and  what 
had  occurred  and  what  she  had  done  subse- 
quently to  it;  about  her  visit  to  the  pttyii* 
dan,  etc 

The  physician  who  attended  plaintiff  testl- 
fled  to  ber  objective  symptoms  and  that  she 
presented  the  appearance  of  a  woman  under 
considerable  depression,  appeared  greatly  de- 
pressed and  quite  nervoos;  that  was  all  that 
tbe  objective  symptoms  disclosed.  The  phy- 
sician stated  that  If  allowed  he  could  state 
the  snbjectiTe  symptoms  but  on  objectton  he 
was  not  allowed  to  do  so.  Plaintiff  wu  un- 
der his  care  two  or  three  months,  he  treating 
ber  for  extreme  nraronsnesa  and  tbe  reenlte 
of  norvonsnesa.  On,  cross-examination  the 
physician  testUed  that  he  had  first  attended 
the  plaintiff  some  tliree  or  four  days  after 
the  acdduit;  found  no  bruises  or  contusions 
and  no  objectlTe  extonal  symptoms  of  In- 
jury;  did  not  examine  the  condition  as  to 
her  nwvous  system  at  first  but  at  rarioos 
times  afterwards  he  did  and  described  how 
he  had  tested  this.  Asked  by  counsel  for  the 
defendant  If  tbe  nerve  disorder  might  be  due 
to  either  a  physical  or  mental  condition,  he 
answered,  "In  a  general  way,  yes."  He  was 
then  asked  this  question :  "Suppose  the  evi- 
dence shows  that  such  a  woman  as  Mrs.  Lo- 
gan is,  has  bad  considerable  difficulty  with 
ber  husband,  growing  out  of  bis  habits  of 
drink  and  had  become  separated  from  bim, 
could  that  not  have  a  tendency  of  making 
her  depressed  or  nervous?"  He  answered, 
"That  would  be  a  mere  matter  of  opinion; 
I  would  say,  yes,  that  It  could." 

Plaintiff,  recalled  for  farther  cross-exami- 
nation by  defendant,  was  asked,  "Mrs.  Lo- 
gan, your  separation  from  your  husband 
grew  out  of  bis  habits  of  drink,  didn't  it?" 
She  answered,  "Yes,  sir."  Following  that 
this  appears:  "PlalntifTs  counsel  objects  to 
the  Question  as  inoomp^;ait;  objection  sus- 
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talned,  and  answer  stricken  oat."   To  this 
tbe  deTendant  duly  saved  exception.   At  the 
time  of  the  trial  plaiutLfl  and  ber  husband; 
were  living  t<«etlier. 

At  tbe  dose  of  plainUlTs  testimony  In 
chief;  defendant  acAed  ftn  Instruction  that 
under  the  law  and  evidence  plaintlfl  could 
not  recover.  This  was  refused  and  defend- 
ant excepted.  At  the  dose  of  all  the  testi- 
mony counsel  tor  defoidant  moved  that  iriain- 
tlfl  be  required  to  elect  <hi  which  of  her  de> 
fensea  set  up  In  tbe  reply  she  would  rely. 
The  court  stated  he  would  govern  that  by 
Instructions,  to  which  connsd  for  defendant 
excepted,  whereupon  the  court  stated  that 
the  only  Issue  in  regard  to  the  rep]Ly  Is  as  to 
whether  or  not  plaintlfl  had  sufflclCTt  mraital 
understanding  at  the  Ume  to  know  what  she 
was  signing,  lliere  was  no  objection  or  re- 
ception to  this  statement 

At  the  close  of  the  testimony  the  court 
gave  three  Instructions  asked  by  plaintiff,  tbe 
first  covering  the  case  as  to  tbe  alleged  fiicts 
of  the  accident  and  alleged  negligence  of  tbe 
defendant's  employes,  as  to  which  tbe  court 
instructed  tbe  Jury  tbat  If  they  were  proven, 
it  would  entitle  plaintiff  to  recover.  The 
second  told  the  jury  that  If  they  found  that 
tbe  paper  read  in  evidence  as  a  release  was 
signed  by  plalnUff  when  she  was  in  such  a 
mental  condition  through  pain  and  sickness, 
tbat  she  could  not  and  did  not  comprehend 
or  understand  Its  contents,  and  tbat  defend- 
ant's agent  was  aware  of  plalntlCTs  condi- 
tion and  Induced  ber  to  sign  tbe  release 
while  in  tbat  condition,  and  tbat  owing  to 
such  mental  condition  plaintiff  did  sign  tbe 
release  without  understanding  or  being  able 
to  understand  its  contents,  and  if  they  found 
tbat  plaintiff  had  tradered  tbe  check  or  an 
order  to  defendant  prior  to  tbe  Institution  of 
the  suit,  they  should  find  for  plaintiff  provid- 
ed they  further  found  tbat  tbe  injuries  sus- 
tained by  plaintiff.  If  any,  were  due  to  tbe 
negligence  of  defendant,  as  referred  to  In 
the  first  instruction.  The  third  instruction  la 
as  to  tbe  measure  of  damages. 

At  tbe  Instance  of  defendant  the  court  in- 
structed the  Jury,  first,  tbat  if  they  found 
from  the  evidence  tbat  plaintiff  at  the  time 
she  signed  tbe  release  in  evidence  was  of 
sound  and  contracting  mind,  tbeir  verdict 
must  be  for  defendant  Second,  tbat  the  Ju- 
ry are  not  to  take  the  fact  tbat  there  bad 
been  a  settlement  in  this  case  as  any  admis- 
sion of  any  liability  on  the  part  of  defendant 

Of  its  own  motion  the  court  Instructed  the 
Jury  properly  as  to  the  credibility  of  witness- 
es and  as  to  tbe  number  of  Jurors  required 
to  return  a  verdict.  This  first  Instruction 
was  In  lien  of  one  asked  by  defendant,  im-. 
perfectly  covering  the  same  matter. 

The  Jury  returned  a  verdict  for  plaintiff  In 
tbe  sum  of  $800,  and  defendant  Interposing 
a  motion  for  new  trial  and  saving  exception 
to  that  when  It  was  overruled,  has  duly  per- 
fected appeal  to  this  court 


Boyle  &  Priest  and  Geo.  T.  Priest,  all  of 
St  Louis,  for  appellant  John  B.  Denvir. 
Jr.,  of  St  Louis,  for  respondoit 

RETNOLDS,  P.  J.  (after  stating  the  tacts 
as  above).  The  errors  assigned  by  connsd 
for  appelant  are,  first,  to  the  overruling  of 
defendant's  demurrer  to  the  evidence  on  Uie 
ground  assigned  that  thore  was  no  evidence 
of  any  probative  valne  ^^"'""g  to  show  that 
plaintiff  was  of  unsound  mind  at  the  tinw 
the  release  In  question  was  executed,  It  be- 
ing argued  that  her  bald  statement,  to  tbe 
effect  that  she  did  not  know  she  had  signed 
it  Is  so  outrageously  against  the  conscience 
that  It  raises  no  issuable  fact;  second, 
tbat  the  court  erred  in  exdudlng  the  ques- 
tion and  answer  before  set  out  as  asked  the 
plaintiff,  which,  to  repeat  tt,  was^  "Mrs.  Lo- 
gan, your  separation  from  your  busband 
grew  out  of  bis  habits  of  drink,  didnt  it? 
A.  Tee,  sir."  The  third  assignment  of  error 
Is  tbat  tbe  court  erred  in  giving  plaintifTs 
first  instruction.  The  fourth  Is  that  the 
verdict  is  excessive 

[1,  2]  We  are  unable  to  agree  that  tbe 
first  assignment  Is  tenable.  A  release,  "when 
fraudulently  or  wrongfully  procured  from 
plaintiff,"  can  be  attacked  by  the  reply,  as 
provided  by  section  1812,  R.  S.  1909,  or,  as 
held  by  the  Supreme  Court  in  Berry  v.  St 
Louis  ft  S.  F.  R.  Co.,  223  Mo.  368,  at  page 
369,  122  S.  W.  1043,  where  the  remarks  of 
Judge  Marshall  in  CSourtney  v,  Bladswell, 
150  Mo.  245,  loc.  Clt  278.  51  8.  W.  668,  are 
quoted  approvingly,  and  as  Intimated  by  our 
court  In  Carroll  v.  United  Railways  Co.,  157 
Mo.  App.  247,  loc.  clt  295,  137  S.  W.  303, 
it  may  be  set  np  as  an  anticipated  defense  In 
and  by  the  petition  and  there  attacked.  Tak- 
ing up  plaintiff's  own  testimony  as  to  tbe 
accident  and  ber  description  of  her  acts 
and  mental  condition  Immediately  subse- 
quent to  It  and  on  the  day  following,  on 
which  latter  date  this  release  was  signed, 
as  well  as  the  undisputed  testimony  of  tbe 
physician  as  to  her  nervous  condition  for 
a  long  period  following,  we  see  notbing  to 
warrant  us  In  holding  tliat  ber  testimony, 
tbat  she  did  not  know  she  bad  signed  the 
release,  "Is  so  outrageously  against  the  con- 
science it  raises  no  Issuable  fact"  To  tbe 
contrary,  we  see  nothing  improbable  in  it. 
If  we  did  think  It  improbable,  we  are  con- 
cluded by  tbe  verdict  of  tbe  Jury,  who,  un- 
der very  carefully  drawn  Instructions  as  to 
tbat  Issue,  found  against  tbe  defendant 

This  Is  not  such  a  case  as  those  referred 
to  In  Splro  V.  St  Louis  Transit  Co.,  102  Mo. 
App.  250,  76  S.  W.  684,  Lomax  v.  SoDtbwest 
Missouri  Electric  B.  Co.,  119  Mo.  App.  192, 
95  S.  W.  945,  or  Lange  v.  Metropolitan  St 
R.  Co.,  151  Mo.  App.  600,  132  S.  W.  31.  In 
the  Splro  and  Lange  Cases  tbe  court  was 
dealing  with  physical  facts.  In  tbe  Lomax 
Case  the  court  (119  Mo.  App.,  loc.  dt  198, 
85  S.  W.  94S)  said,  "The  diarge  of  fraud 
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should  lutve  been  supported  by  satisfactory 
evidence  and  not  left  to  rest,  as  here,  upon 
mere  surmise  and  conjecture."  In  tbe  case 
before  us,  the  evidence  that  the  release  bad 
been  procured  from  plaintiff  "fraudulently" 
(astD£  that  word  in  its  technical  sense)  or 
"wrongfully,"  either  of  which  Is  sutBclent 
onder  section  1812  to  avoid  It,  was  support- 
ed by  evidence  that  tbe  Jury  certainly  held  to 
be  satisfactory,  and  which  we,  as  an  appel- 
late court,  not  seeing  and  hearing  the  wit- 
nesses who  gave  It,  certainly  cannot  hold. 
Id  the  light  of  that  finding,  to  be  either  un- 
■atlsfactofT  or  to  rest  on  mere  surmise  and 
conjectnre.  Our  court,  in  McClanaban  v. 
SL  Lonls  ft  8.  F.  B.  Co.,  147  Mo.  App.  386, 
loa  cit  409  et  sea-,  126  S.  W.  535,  on  the 
authority  of  many  cases  there  cited,  has  gone 
very  far  In  holding  that  a  verdict  resting 
on  testimony  opposed  to  known  physical 
flictB  cannot  stand.  Here  we,  as  an  appel- 
late tribunal,  are,  and  the  Sory  and  learned 
trial  Judge  were,  dealing,  not  with  physical 
fkcts  bat  a  mental  condition.  The  plaintiff 
described  her  mental  condition,  more  ac- 
curately, her  lack  of  conscious  m«itallty, 
vay  foily.  Tbe  existence  of  that  mental 
condition  must  rest  so  entirely  In  the  state- 
nmts  of  the  party  so  affected  that  It  Is  dU- 
ficQlt  for  a  third  party,  an  outside  party,  to 
undertake  to  enter  Into  it;  in  truth,  it  is 
Impossible  to  do  so.  It  is  so  far  subjective 
and  personal  that  the  establishment  of  it 
ooB  way  or  tbe  other  rests  almost  entirely 
on  ttie  credit  that  is  to  be  given  to  the  par- 
ty 80  teetlf^g.  In  the  case  at  bar  the 
plaintiff  was  before  the  Jury;  so  was  tbe 
agait  of  defendant  No  one  who  was  pres- 
ent when  the  agent  claims  to  have  had  the 
conversation  with  plaintiff  testified  as  to 
that  conversation.  The  subscribing  witness 
was  called  in  and  all  she  testified  was  that 
when  asked  to  do  so,  she  signed  ber  name 
u  a  witness.  The  tmth  of  the  matter  lay 
between  plaintiff  and  the  agent  The  Jury 
heard  boA:  saw  them;  had  the  opportunity 
to  weigh  the  testlmoiv  of  plaintiff  and  to 
contrast  It  with  tbe  testimoi^  given  by  the 
claim  agent  They  had  before  them  the  tes- 
timony of  the  attending  physician  as  to  the 
high  nervous  tension  under  which  plaintiff 
hbored  immediately  following  and  for  a  louji 
period  after  the  accident  They  were  prop- 
erly instmcted  by  the  oonrt  as  to  the  fai^ 
necessary  to  overthrow  the  release,  not  only 
by  instruction  tfivtst  at  the  Instance  of  plain- 
tiff but  by  the  very  dea^  one  given  at  tbe 
instance  of  defendant  Itself.  Hence  this 
question  of  mental  condition,  that  Is,  ot  suf- 
Meat  mental  condition  to  toiovr  and  under- 
stand what  tbe  plaintiff  was  doing  at  the 
time  the  release  purported  to  be  signed,  hav- 
ing beoi  properly  sqbmitted  to  tbe  jury,  its 
solution  was  with  them,  subject  to  tbe  con- 
trolling snpervision  of  the  learned  trial  court 
We  are  imable,  if  we  were  even  disposed  to 
do  BO,  to  dlstorb  the  finding  on  this  point  for 
this  reason. 


[3]  We  ere  unable  to  concur  wiCh  the  cod- 
tentlon  of  learned  counsel  for  appellant  as 
to  their  second  assignment  of  error,  that 
the  exclusion  of  tbe  testimony  of  plaintiff 
that  the  separation  from  her  husband  grew 
out  of  his  habits  of  drink.  Is  reversible  er- 
ror. Wben  tbe  court  struck  out  tbe  answer 
which  plaintiff  had  given  to  this  question, 
the  matter  euded  there.  While  It  was  pos- 
sibly error  to  have  excluded  this  answer, 
we  cannot  believe  that  Its  exclusion  under 
the  circumstances  affected  the  verdict  of 
the  Jury  to  such  an  extent  as  to  demand 
either  reversal  or  cutting  down  of  tbe  amount 
of  damages  awarded.  Tbe  Jury  fixed  tbe 
damages  at  $800.  Counsel  for  appellant  con- 
tend that  even  if  respondent  was  ^titled  to 
recover,  f400  would  be  more  than  ample  re- 
muneration for  any  injuria  sustained.  Even 
If  the  answer  of  respondent,  that  her  sepa- 
ration from  her  husband  grew  out  of  his 
hablto  of  drink,  had  beai  permitted  to  stand 
In  connection  with  the  testimony  of  tbe  phy- 
sician that  difficulty  with  her  husband  might 
have  contrtbnted  to  her  nervous  condition, 
there  was  no  offer  or  attempt  to  show  when 
that  difficulty  occurred  or  how  long  It  con- 
tinued; whether  before  or  after  the  confine* 
ment  of  respondent  in  the  hospital.  All  that 
the  physician  said  when  asked  If  the  nervoua 
condition  of  respondent  might  be  due  to  ei- 
ther a  mental  or  physical  conditlcm,  was, 
"In  a  general  way,  yes."  When  asked  if 
the  evidence  showed  that  Mrs.  Logan  had 
had  considerable  difficulty  with  her  ^husband, 
growing  out  ot  his  habits  of  drink,  and  had 
been  sepuated  from  him,  whether  that  could 
not  have  a  tendency  to  make  her  d^ressed 
and  nervous,  he  answered,  "That  would  be  a 
matter  of  opinion;  I  would  say  yes,  that  It 
could."  We  do  not  think  that  even  with  the 
answer  of  respondent  remaining,  tbe  Jury 
would  have  any  substantial  facte  warranting 
them  in  assuming  that  this  respondent  was 
in  truth  rendered  so  nervous  from  her  do- 
mestic relations  as  to  send  or  keep  ber  in 
the  hwpital ;  not  even  that  tills  contributed 
to  her  tiien  condition. 

[4]  The  third  point  argued  by  counsel  Is 
that  the  first  Instruction  allowed  a  recovery 
on  account  of  the  continued  explosions  and 
for  failure  to  bring  the  car  to  a  stop,  "when 
there  was  absolutely  no  causal  connection 
betweoi,  the  continued  explosions  and  tiie 
failure  to  bring  the  car  to  a  stop."  The  fair- 
est way  to  answer  this  la  to  summarise  that 
Instruction  so  far  as  It  relates  to  tbe  facts 
of  tbe  accident 

It,  in  substence,  told  the  Jury  that  if  they 
found  that  while  plaintiff  was  a  passens^r 
on  the  car  there  were  sudden,  violent  and 
unusual  explosions  In  tlie  controller  box ; 
that  these  explosions  were  followed  by  flames. 
Are  and  smoke  In  the  car;  and  that  the.ex- 
plosions,  flames,  fire  and  smoke  were  such 
as  to  flll  with  terror  of  immediate  injury 
or  death  any  reasonably  {indent  person  who 
was  a  passenger  upon  the  car;  and  that 
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plalntUf  became  so  alarmed  aod  filled  with 
fear  and  terror  of  Immediate  Injury  or 
death,  and  was  Injured  by  being  tbrown 
and  poshed  between  the  seats  of  the  car 
while  endeavoring  to  escape  from  such  ap- 
parent and  immediate  danger,  along  with 
other  passengers  In  the  car  similarly  alarm- 
ed and  likewise  endeavoring  to  escape  there- 
from; and  that  the  agents  and  servants  of 
defendant.  In  [termltting  said  explosions, 
flames  and  smoke  to  continue  for  the  time 
mentioned  In  the  evidence— if  the  Jniy  be- 
lieve they  did  so  permit — or  in  failing  to 
bring  the  car  to  a  stop  before  the  time  men- 
tioned in  the  evidence — if  the  Jury  believe 
they  so  failed — were  gallty  of  negligence, 
"that  Is,  that  they  did  not  exercise  therein 
the  highest  degree  of  care  and  skill  that 
conld  be  reasonably  expected  of  prudent  and 
skillful  men  under  the  same  or  like  circum- 
stances," and  that  plaintiff  sustained  the  in- 
juries as  theretofore  defined,  as  a  direct  re- 
sult of  such  negligence  of  said  employes — 
then  plaintiff  could  recover  unless  the  Jury 
found  that  the  release  prevents  her  recovery. 
The  instmction  as  to  the  release  followed 
and  is  not  complained  of  as  to  form. 

We  see  no  occasion  to  condemn  this  in- 
struction; It  was  based  on  substantial  evi- 
dence and  is  within  the  petition.  We  can- 
not agree  that  there  was  no  causal  connec- 
tion between  the  several  explosions  and  the 
panic;  between  these  explosions,  the  fire, 
smoke  and  alarm  and  the  alleged  negligence 
in  failure  to  stop. 

[S]  As  to  the  fourth  point  made,  tliat  the 
verdict  Is  excessive,  we  do  not  think.  In  the 
light  of  the  testimony  as  to  the  character  of 
the  Injury,  the  amount  of  expense  to  which 
plaintiff  was  put,  her  earning  capacity,  her 
present  condltlDii,  that  this  verdlet  la  ex- 
cessive. 

On  consideration  of  the  whole  record  In 
the  case  we  And  no  reversible  error.  The 
Judgment  of  the  circuit  court  as  heretofore 
ordered  is  aflanued. 

KOBTONI  and  OADLFIEU),  JJ..  concor. 


PATTERSON  t.  AMERICAN  INS.  CO.  OF 
NEWARK. 
(Kansas  City  Court  of  Appeals.  MitsourL 
June  8,  1912.) 

1.  Appbal  and  Ebbob  (S  928*)— Rscokd— 
Opbstions  Presented  fob  Review. 

Where  plaintiff's  instructioDs  do  not  ap- 
pear in  the  record  on  appeal,  the  refusal  of  Id- 
atructiooB  requested  by  defendant  cannot  be 
reviewed,  all  preaumptio&a  being  in  favor  of 
the  eorrectnesa  of  the  rulings  of  the  trial  courL 
[EkL  Note.— For  other  cases,  aee  Appeal  and 
Enor,  Gent  Dig.  S|  3749-3754;  Dec.  Dig.  | 

2.  InsDBARCx   ({  323*)— Fibs  iNacBANCB— 
Vacancy  or  Building. 

The  stipulation  in  a  fire  policy  tbat  It 
shoold  become  void  if  the  house  should  be  n- 


cant  or  unoccupied  daring  the  tern  ef  the  In- 
surance is  one  which  the  parties  may  law- 
fully make,  and  to  which  effect  muat  be  eiven, 
unlesa  it  appears  that  it  was  abrogated  by  sub- 
sequent agreement,  or  waived  by  the  insurer. 

[Eid.  Note.^For  other  cases,  see  Insarani^ 
Cent  Dig.  H  764r-779;  Dee.  Dig.  S  823.*] 

5.  INBVBANCB    ({    144*)— FiBB  iMBUSAjaO^- 

UoDiFicATion  or  Contract. 

An  oral  agreement  made  after  th«  writ- 
ing of  a  fire  policy,  to  the  effect  that  the  in- 
surer would  grant  a  vacancy  permit  if  a  future 
vacancy  should  occur,  although  the  policy  pro- 
vided for  a  forfeiture  if  the  premiaes  should 
become  vacant  or  unoccupied  during  the  term, 
cannot  be  enforced  without  a  new  considera- 
tion, for,  while  the  parties  to  a  contract  have 
the  power  to  modify  it  there  mnst  be  a  auffi- 
cient  consideration  for  the  modificatioB  to  giv* 
it  contractual  force. 

[Ed.  Note.— For  other  cases,  aee  Insnrancai 
Cent  Dig.  S3  273-276;  Dec.  Dig.  i  144. *J 

4.  Insurance   (S  372*)— Fibe  Insurance— 
Waives  or  Obound  or  Forfeiture. 

Where  a  fire  policy  provided  that  it  ahonld 
cauae  a  forfeiture  if  the  premises  should  be  or 
remain  vacant  during  the  term,  evidence  of  an 
oral  agreement  by  tne  insurer's  agent  that  a 
vacancy  permit  would  be  issued  if  the  premisea 
should  ever  become  vacant  and  that  a  for- 
feiture would  not  be  inalBted  upon,  ia  not  ad- 
missible to  show  a  waiver  of  any  future  va- 
cancy wUch  might  occur,  alnce  Uiere  can  ba 
no  waiver  of  a  forfeiture  which  has  not  jet 
occurred. 

[Ed.  Note.— For  other  cases,  aee  InaoranceL 
Cent  Dig.  S  041;  Dec.  Dig.  {  372.*] 

6.  Tbtal    (I  178*)— Feudiptobt  IsaiBiro- 

TI0N8. 

Evidence  offered  by  the  plaintiff,  althoorii 
contradicted  by  other  evidence,  must  for  tarn 
purpose  of  determining  the  allowance  of  a  per- 
emptory Instruction,  be  considered  as  trae. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  401-403;  Dec  Dig.  S  178.*] 

6.  Insubanob  (S  388*)— Fire  IsavmAMcm^ 

ESTOPPEU 

Where  a  fire  policy  provided  for  forfdtara 
in  case  the  premises  became  or  remained  va- 
cant and  the  insured  knowing  that  the  prem- 
isea were  vacant  notified  the  Insurer,  request* 
Ing  a  vacancy  permit,  the  insurer,  having  re- 
mained quiescent  until  a  loss  occurred,  cannot 
set  up  the  condition,  for  it  was  its  duty,  nnless 
it  intended  to  be  further  bound,  or  to  continue 
the  risk,  to  notify  the  insured  of  its  Inten- 
tion to  enforce  the  forfeiture. 

[Ed.  Mote.— For  other  cases,  see  Insnraaeeto 
Cent  Dig.  M  1026,  1027,  1080;  1035,  1040b 
10B7;  Dm.  Big.  |  888.*] 

Appeal  from  Circuit  Court  JaAaon  Ooon- 
ty;  E.  B.  Porterfield,  Judge. 

Action  by  Henry  M.  Patterson  against  the 
American  Insurance  Company  of  Newark. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded. 

Fyke  ft  Snyder,  of  Kansas  Olty,  for  appel* 
lant.  Beed,  Atwood,  Tates,  Ifastin  A  Hu^ 
vey,  of  Kansas  City,  for  reapondait 

JOHNSON,  J.  ThiB  la  a  Bolt  on  a  jwllcy  of 
fire  insurance  Issued  February  8,  190S,  to 
H.  S.  Flanders  on  a  farm  dwelling.  In  Au- 
gust 1906,  plalnUff  became  the  owner  ot  tlie 
property  and  the  assignee  of  die  policy.  F^- 
ruary  10,  1908,  the  dwelling  was  destroyed 
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bj  flre,  and  dtfoidaiit  refused  to  pay  the  low 
on  the  groand  that  plaintiff  bad  allowed  the 
bouse  to  become  vacant  and  to  remain  bo 
wlthont  obtaining  a  permit  from  defendant 
contlnnlng  tlie  policy  in  force.  This  suit  fol- 
lowed. 

The  petition  is  In  the  usual  form.  The  an- 
swer pleads  the  following  special  defense: 
'Forther  answering  defendant  alleges  It  Is 
pnQTlded  In  said  policy  as  follows:  'It  la  agreed 
that  If  any  of  tiie  above-mentioned  buildings  be 
or  become  vacant  and  nnoccnpled  without  the 
omsent  of  the  Weatem  Manager  of  this  com- 
pany endorsed  hereon  then  thitf  policy  shall 
be  null  and  void.'  Defendant  alleges  that 
after  said  policy  was  issued  and  btfore  the 
fire  the  building  described  in  said  policy 
became  vacant  and  unoccupied,  and  said 
baitdliv  was  so  vacant  and  unoccujded  at  the 
time  of  Uie  flr^  and  had  been  vacant  and 
onoGCQpied  for  a  long  Ume  prior  thereto,  all 
without  the  consent  of  the  western  manager 
of  the  defendant  indorsed  on  said  policy,  by 
reason  whereof  defendant  says  said  policy 
became  and  Is  null  and  void."  The  reply  Is 
a  general  denial.  Plaintiff  prevailed  In  tlie 
circuit  court  where  he  recovered  Judgment 
for  the  amount  of  the  Insurance,  the  statu- 
tory pmalt^  for  a  vezatloua  refusal  to  pay, 
and  his  attorney's  fees  assessed  at  $150.  De- 
fendant appealed. 

The  policy  contains  the  stipulation  pleaded 
ht  the  answer,  and  It  Is  conceded  that  the 
bonse  was  vacant  about  two  months  before 
the  fire.  Plaintiff  lived  In  Oklahoma,  and 
had  an  agent  in  Independence  to  look  after 
the  farm  which  Is  In  the  vicinity  of  that 
dty.  Plaintiff  testified  that  on  January  17, 
1908,  he  received  information  from  hia  agent 
that  the  tenant  who  had  been  occupying  the 
house  had  moved  away,  and  that  on  January 
21.  1908,  he  mailed  the  following  letter  to 
defendant's  agent  at  Independence  through 
whom  he  had  transacted  business  with  de- 
fendant: "I  have  been  Informed  that  my 
boose  upon  which  I  hold  American  Inaurance 
policy  has  become  vacant.  Please  see  that 
the  vacancy  permit  be  placed."  Plalntlif  does 
not  claim  to  have  received  an  answer  to  this 
letter,  and  defendant's  agent  denies  receiving 
it  About  two  weeks  after  the  Are,  plaintiff 
wrote  defendant's  agent:  "Yours  of  recent 
date  was  duly  received,  replying  will  state 
tbat  adverse  to  your  understanding  I  was 
not  aware  that  the  house  In  question  was  va- 
cant until  about  the  time  that  the  fire  oc- 
curred, this  being  the  case  along  with  cir- 
cumstances as  named  in  previous  letter,  I 
am  unable  to  see  where  X  am  at  fault"  And 
uider  date  of  February  13,  1008,  three  days 
after  the  fire,  plaintiff  wrote  his  own  agent 
at  Indei>endence  the  following  letter :  "Yours 
of  lOtb  at  hand  saying  tbat  my  house  has 
burned  down.  Hare  you  gotten  any  particu- 
lars in  the  case  since  writing.  Now  Mr. 
Noland  I  want  yon  to  give  me  the  two  fol- 
lowing ptdnts,  namely,  how  long  has  the 
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bouse  been  vacant,  and  have  you  had  a  va- 
cancy permit  on,  or  did  yon  have  a  vacancy 
permit  on  when  the  house  burned.  Please 
write  me  these  questions  by  return  malt— and 
don't  say  a  word  to  the  Insurance  ag«it 
about  this  as  it  may  cut  a  figure  in  the  way 
of  getting  my  tosuranefc"  In  September, 
1906,  defendant  had  Issued  a  vacancy  pomit 
to  plaintiff  good  tor  30  days,  and  this  Is  the 
only  permit  that  was  issued.  By  its  terms 
it  expired  more  than  a  year  before  the  fire. 

On  direct  examination  plaintiff  was  p^- 
mitted  to  testify  as  follows:  "Q.  I  will  aA 
yon  to  tell  the  Jury,  Mr.  Patterson,  what 
conversation,  if  any.  you  ever  had  with  any 
agrait  of  the  American  Insurance  Company 
at  any  time  with  reference  to  the  vacancy 
of  the  property.  A.  It  was  Just  before  leav- 
ing for  Oklahoma  on  my  second  trip  to  In- 
dependence when  I  first  went  to  Independ- 
mce  to  have  the  policy  transferred  from 
Flanders  to  myself,  September,  1907.  The 
conversation  was  either  with  Mr.  Rider  or  a 
repreeratative  In  his  oflBce.  The  man  who 
made  the  transfer  of  the  property  from 
Flanders  to  myself.  Q.  Tell  the  Jury  what 
the  conversation  was?  (Obj^ted  to  for  the 
reason  that  It  is  immaterial,  and  for  the  rea- 
son that  it  appears  now  that  the  vacancy 
of  which  complaint  la  made  did  not  occur 
until  January  following,  and  It  Is  apparent 
that  this  was  long  before  the  subject  of  any 
such  conversation  could  have  become  active. 
Overruled  and  excepted  to.)  A.  I  told  the 
agent  that  I  was  going  away  to  Oklahoma 
and  tbat  I  want  he  ahonld  look  after  the 
house,  and  If  it  should  become  vacant  at  any 
time  to  see  that  a  permit  should  be  put  on, 
and  that  was  the  understanding  between  me 
and  him  before  leaving.  (Defendant  further 
objected  to  such  statement,  and  asked  that 
the  same  be  -strlckoa  out,  for  the  reason  tbat 
It  was  Impossible  to  have  made  such  a  condi- 
tion to  become  active  on  the  occurrence  of  an 
uncertain  event  which  it  was  not  then  known 
would  ever  take  place,  and  contrary  to  the 
written  terms  and  conditions  of  the  policy 
then  In  the  possession  of  the  plaintiff  In  this 
case.  Objection  overruled.)  By  the  CJourt: 
Just  state  what  was  said.  (To  which  ruling 
and  order  of  the  court  defendant  at  the  time 
excepted.)  Just  state  what  the  agent  said  to 
yon.  A.  Well,  the  substance  of  what  he  said 
was  that  he  would  see  to  the  i>ermlt  In  cose 
the  house  became  vacant  (To  which  state- 
ment defendant  further  objected  for  the  rea- 
son that  it  occurred  long  previous  to  the  hap- 
pening of  the  event  in  mind,  and  at  a  time 
when  It  was  not  known  the  property  would 
become  vacant  Objection  overruled  and  ex- 
cepted to.)"  These  alleged  conversations 
were  denied  by  defendant's  agent 

[1  ]  The  court  overruled  defendant's  request 
for  a  peremptory  .instruction  in  the  nalnre 
of  a  demurrer  to  the  evidence,  and  gave  cst' 
tain  instmctions  to  the  Jury  requested  by 
plaintiff  which  are  not  In  the  record,  for  the 
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reuon  fhat  Biegr  w«e  lost  after  the  trial  and 
oonld  not  be  r^urodaced.  Defendant's  refoa- 
ed  Instmctlona  are  in  the  record,  bat,  on  ao> 
count  of  tfae  absence  of  plalntUTs  instmctionfl, 
we  cannot  consider  the  roUnga  of  the  trial 
Jndge  on  them.  As  is  aaU  by  the  Supreme 
Ooort  In  Bimer  t.  Sharp,  IS  Ma,  loc.  dt  79: 
"On  the  first  point,  It  is  manifeatly  Impos- 
alble,  in  the  absence  of  the  tnstmctions  given 
foT  the  plaintiff,  fbr  the  court  to  determine 
whether  they  were  right  or  wrong.  In  mch 
cases  all  the  preertmptlona  are  in  favor  of 
the  correctness  of  the  mllng  ot  the  trial 
conrt  In  their  absence  and  without  know- 
ing what  points  have  been  ruled  and  how.  It 
is  eaoally  impossible  to  determine  whether  It 
was  raror  in  the  court  to  refuse  the  instruc- 
tions asked  by  defendant  They  may,  from 
angbt  that  ai^ears,  liave  covered  the  same 
ground,  and  been  embraced  in  those  already 
given  for  the  plaintiff,  and  refusted  for  that 
reason.  Without  the  entire  record  before  ua, 
we  cannot  say  that  the  court  erred  In  this 
particular.  In  such  cases,  also,  the  presump- 
tions are  In  favor  of  the  propriety  of  the  ac- 
tion of  the  lower  court" 

[2]  Our  inquiry,  therefore,  will  be  restrict- 
ed to  the  question  of  the  correctness  of  the 
court's  ruling  Id  refusing  defendant's  request 
for  a  peremptory  Instruction  and  of  the  fur- 
ther question  of  the  admissibility  of  the  tes- 
timony of  plaintiff  relating  to  the  alleged 
oral  agreement  of  defendant's  ag^t  to  grant 
a  vacancy  permit  whenever  one  would  be 
needed.  The  stipulation  providing  that  the 
policy  should  become  null  and  void  if  the 
house  became  vacant  or  unoccupied  during 
the  term  of  the  insurance  was  one  the  parties 
lawfully  could  make,  and  we  must  give  it 
full  force  and  effect  unless  it  appears  that 
it  was  abrogated  by  the  subsequent  oral 
agreement  plaintiff  claims  he  had  with  de- 
fendant's agent  or  that  It  was  waived  by 
defendant  Hoov^  v.  Insurance  Co.,  98  Mo. 
App.  Ill,  69  S^.  W.  42,  and  cases  dted. 

[3]  The  oral  agreement  which  plaintiff  says 
was  to  the  effect  that  defendant  would  grant 
a  vacancy  permit  whenever  a  future  vacan- 
cy might  occur  cannot  be  enforced  on  the 
ground  that  it  constituted  a  new  contract 
abrogative  of  the  stipulation  In  the  policy 
in  question,  for  the  reason  that  It  is  unsup- 
ported by  a  new  consideration.  Parties  who 
make  a  contract  have  the  power  to  modify 
it  by  a  subsequent  agreement  but  there  must 
be  a  Bufflcleut  consideration  for  the  modifi- 
cation to  give  It  contractual  force. 

[4]  Since  the  oral  agre^nent  cannot  be  con- 
sidered as  a  contract  may  it  be  regarded  aa 
pertinent  to  the  Issue  of  waiver?  The  stlpu- 
latlon  provided  a  ground  of  forfeiture,  and 
defendant's  contention  is  that  the  vacancy 
of  the  property  ipso  facto  worked  a  forfei- 
ture, since  the  written  consent  of  defendant 
to  continue  the  Insurance  during  the  vacancy 
was  not  obtained.  There  can  be  no  waiver 


of  a  forfdtoie  until  the  groimd  of  ftoMture 
has  occurred,  and  for  the  reasons  stated  by 
us  in  t^e  opinion  In  the  reomt  case  of  Bogen 
V.  Insurance  Co.,  156  Mo.  APP* 
W.  748,  the  agreement  of  tile  agent  of  the 
Insitarer  that  a  future  breach  by  the  insured 
of  one  of  the  stipolatlatns  at  the  policy  will 
be  condoned  and  not  allowed  to  terminate 
the  Inauranoe  wUl  not  constitute  a  waiver  of 
such  future  breach.  The  £tct  that  the  prom- 
ise mts  made  at  the  time  of  the  issuance  of 
a  temporary  permit  for  a  vacancy  that  after- 
wards was  terminated  could  have  no  relation 
to  a  future  vacancy— a  future  breach  of  tiie 
contract  It  is  a  logical  and  l^al  aoledsm 
to  q>eak  of  a  noncontract  waiver  oocarring 
before  the  breach  has  occurred.  These  con- 
siderations '  impel  us  to  bold  tiiat  tin  omirt 
erred  in  admitting  evidoioe  of  the  oral  agree- 
ment since  such  evidence  had  no  bearing  on 
any  issue  of  the  case. 

19, 6]  But  we  think  the  refusal  of  tin  per^ 
emptory  Inatruction  asked  by  defendant  was 
proper.  PlaintUTs  evidence  toids  to  ebow 
that  some  three  weeks  before  the  fire  be  no- 
tified defttidant's  agent  by  letter  that  the 
house  was  vacant  and  requested  a  permit 
This  evidence  Is  stroii^ly  contradicted  by 
other  evidence,  but  It  is  substantial,  and  for 
the  purposes  of  a  demurrer  to  the  evidoice 
must  be  accepted  as  true.  On  receipt  of  the 
notice,  defendant  was  bound  to  act  with  rea- 
sonable dispatch  and  either  issue  the  request- 
ed permit  or*  cancel  the  policy  and  return  the 
unearned  premium.  As  Is  said  In  Pelkington 
V.  Insurance  Co.,  S6  Mo.  177,  "it  Is  the  duty 
of  the  company,  if  It  does  not  Intend  to  be 
further  bound  or  to  continue  the  risk,  to 
express  its  dissent,  and  not  allow  the  party 
to  repose  in  fancied  security  to  be  victimized 
in  case  of  loss.  It  Is  nnconscientions  to  re- 
tain the  premium  and  affirm  the  validity  of 
the  contract  whilst  no  risk  Is  Imminent  but 
the  very  moment  that  a  loss  occurs,  to  then 
repudiate  all  liability  and  claim  a  forfeiture." 
See,  also,  Polk  v.  Ins.  Co.,  114  Mo.  App.,  loc. 
dt  518,  90  S.  W.  899.  PlalnttfTs  evidence 
affords  a  reasonable  inference  that  defendant 
did  not  act  on  the  notice  In  accordance  with 
the  mandate  of  this  rule  and  in  so  falling  to 
act  waived  the  forfeiture. 

For  the  error  noted,  the  Judgment  Ss  re- 
versed and  the  cause  remanded.  All  concur. 


HAASS  V.  DAVia 
(Kansas  <3ty  Court  of  Appeals.  lOasoul 

June  17,  1912.)^ 
1.  Nbqliqbncx  (i  119*)— Vabiajeicb  BsTwasH 

AlXEOATIONS  ANO  PROOF. 

A  jplaindff  pleading  a  apedfic  act  or  acts 
of  Degbgence  must  recover,  If  at  all.  on  proof 
of  the  existence  of  one  or  more  of  the  acts 
pleaded. 

[Ed.  Note.—For  other  eases,  see  Negligence, 
Cent  Dig.  H  200-216;  Dec  Dig.  {  llff*] 


*For  othw  cAsei  bm  wm«  topic  utd  McUon  NXTUBOR  lo  D*c,  Dig.  *  Am.  Dtg.  K«7  No:  BerlM  *  Rop'r  JaOmm 


Digitized  by 


Google 


HAAEIE  T.  DAYIS 


461 


Z  NkeUOBlfO  (H  121,  184*)-flTXOBNCK~ 
PBBSUKFTIOir  AND  BUBDSN. 

Hie  burden  Is  on  plaintiff  not  only  to  show 
defendant**  negligence,  bnt  to  show  that  such 
negligence  was  the  direct  and  proximate  cause 
of  the  injary,  and  the  connecQon  between  the 
negligence  and  the  Injury  must  not  be  left  in 
the  realm  of  doubt  or  conjecture,  but  either 
the  negligence  or  its  causal  relation  to  the  in- 
jury may  be  shown  by  clrcumstazitial  evidence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
OenL^Dj^|^217-$20.  224-^  271;  Dec  Dig. 

3.  MmnciPAZ.  GoBPOBAHoiTB  {I  706»)— Ac- 
tions FOR  Negliqknt  Ub«  of  Stbeet— Suf- 

nciENCY  OF  EVJDBNCB. 

Where,  although  do  witness  testified  that 
be  saw  plaintilf  struck  hj  defendant's  automo- 
bile, there  was  testimony  that  she  was  stand- 
ing close  to  an  opening  in  a  crowd  made  for 
the  automobile  and  was  seen  to  fall,  and  it  was 
conceded  that  the  rear  wheel  ran  over  her,  the 
evidence  supported  the  Inference  that  the  car 
pushed  against  her  and  knocked  faer  down,  and 
iience  justified  a  submission  of  defendant's  negT 
licence  in  driving  the  car  against,  upon,  and 
over  plaintiff,  as  alleged  in  the  petition,  al- 
though defendant  testified  that  plaintiff  ran 
against  the  automobile. 

fEd.  Note.— For  other  case^  aee  Municipal 
l^^rations.  Cent.  Dig.  |  1618;  Dec.  Dig.  { 

4.  MuinciPAi.  CoBPOSATiONs  (I  700*)— Ac- 
tion FOB  NcaUOBNT  USK  OF  STasBT— SUF- 
FICIENCT  OF  ETIDBHOE. 

Evidence  on  the  question  of  whether  de- 
fendant ran  his  automobile  through  a  crowd  on 
a  city  street  at  a  dau8;eron8  rate  of  speed  held 
to  justify  the  submission  of  his  negligence  to 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1518;  Dec.  Dig.  I 
706.«] 

5.  Municipal    Cobfobations    ({    70Q*)  — 

STBBSXB--NBOLI6ENT  TTbB— RaTB  OF  SPEED. 

To  ron  an  automobile  on  a  dty  street 
through  a  crowd  of  playful,  noisy  children  at  a 
speed  of  five  or  six  miUs  an  hour  is  an  act  of 
gross  negligence. 

[Ed-  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1515-1517;  Dec. 
Dig.l  705.*] 

6.  MinflCIFAI.  COBPOBATIONB  ({  705*)  — 
Stbebts— Neolioent  Use— Cabe  Beqcibed. 

A  person  driving  an  automobile  on  a  city 
street  trough  a  crowd  of  children  must  exer- 
cise care  commensurate  with  the  exigencies  of 
the  situation;  the  greatest  care  being  only  or- 
dinary care  in  such  a  case. 

[Eid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  1515-1517;  Dec. 
Dig.  I  706.*] 

7.  HmnOIPAI.    GOBPOBAnONB     (I    700*)  — 

SnuTB-^Aonoiis  vob  Neozjqkht  Use— In- 

BTBCCnONB. 

An  instruction  that  a  person  running  an 
automobile  through  the  streets  of  a  populous 
dty  must  use  ordinary  care  to  so  regulate  his 
speed  BB  not  to  injure  any  one,  and  that  failure 
to  ose  auch  care  Is  negligence,  is  not  erroneous 
as  making  the  driver  an  insurer  of  the  safety 
of  persons  on  the  street 

(Ed.  Note.— For  other  eases,  see  Municipal 
Corporati<HDa,  Cent  Dig.  f  1518;  Dec  Dig.  t 

7oe.*i 

&  hurxcipak  gosfoxatioha  <}  706*)  — 
Stbebts— Actions  fob  Neouqbnt  Dbb~In- 

STBUCnOIIB. 

Where  the  petition  alleged  that  defend- 
anf  8  ear  was  negligently  driven  against  upon, 
sod  amr  plaintiff,  an  uistmctlon  tba^  If  de- 


fendant failed  to  nsa  ordinary  care  to  bo  reca- 

late  the  speed  of  his  automobile  as  not  to  m- 

iure  any  one  and  negligently  ran  the  aatomo- 
ile  Into,  upon,  and  over  plaintiff,  the  jury 
should  find  for  plaintiff,  was  not  erroneous  as 
enlar^ng  the  scope  of  the  negfigenc'e  pleaded. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
CorporationB,  Gent  IMg.  1  1518;  Dec.  TAg.  | 
706.*] 

Appeal  from  Circuit  Court,  Jadcson  Coun- 
ty; B.  B.  Forterfield,  Judge. 

Action  by  Frances  Clara  Haak^  a  minor, 
by  Charlra  O.  Haake,  next  friend,  against 
William  H.  Davis.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Battle  McCardle,  of  Kansas  City,  for  ap- 
pellant Belnhardt  ft  Schisby,  <tf  Kansas 
City,  for  Tespondent. 

JOHNSON.  J.  Plaintiff,  a  girl  six  years 
old,  was  struck  and  run  over  by  an  automo- 
bile owned  and  operated  by  defendant,  and, 
by  her  next  friend,  instituted  this  suit  to 
recover  damages  for  the  Injuries  she  sus- 
tained. The  answer  In  l^al  substance  Is  a 
general  denial.  The  cause  Is  here  on  the  ap- 
peal of  defendant  from  a  judgment  of  $750 
recovered  by  plaintiff  in  the  circuit  court 

The  injury  occulted  about  6  o'clock  In  the 
afternoon  of  April  26,  1910,  on  Grauman 
avenue.  In  Kansas  dty,  at  a  place  just  east 
of  Holmes  street  Shortly  before  the  injury 
a  street  car  running  on  Holmes  street  collid- 
ed with  and  disabled  an  automobile,  and  the 
wrecked  vehicle  had  been  removed  from  the 
track,  and  placed  in  Orauman  avenue,  a 
short  distance  east  of  Holmes  street  The 
place  is  In  a  thickly  populated  residence  dis- 
trict, and  in  a  short  time  a  l&ige  crowd,  va- 
riously estimated  at  from  40  to  100  persons, 
had  collected  around  the  automobile.  The 
crowd  was  made  up  of  adults  and  children 
of  various  ages;  the  children  predominating. 
There  was  much  noise  and  confusion  and 
some  of  the  children  were  playing.  The 
street  was  filled  with  the  crowd,  when  de- 
fendant, driving  a  two-seated  gasoline  run- 
about, approached  from  the  west  on  Gran- 
man  avenue.  Witnesses  for  plaintiff  testi- 
fied that  the  car  came  Into  the  Intersection 
of  Holmes  street  at  a  speed  of  12  or  15  miles 
per  hoar,  that  it  slowed  down  at  the  cross- 
ing of  the  street  car  tracks,  and  continued 
on  eastward  through  the  crowd  at  a  speed 
much  faster  than  a  fast  walk.  The  crowd 
opened  a  way  for  the  automobile,  and  there 
Is  evidence  tending  to  show  that  [dalntlfl 
was  standing  at  the  edge  of  the  crowd  In  a 
place  to  which  she  had  moved  a  moment  be- 
fore. Some  part  of  the  south  side  of  the 
automobile  struck  her,  probably  the  mud 
guard  or  fender  orer  the  front  wheel,  and 
threw  her  down.  The  rear  wheel  on  that 
side  of  the  car  ran  over  her,  and  broke  one 
of  her  legs  near  the  hip.  It  is  allied  In  the 
petition  that  the  car  "was  recklessly,  care- 
lessly, and  negligently  driven  against,  upon, 
and  over  this  plaintiff";  and  the  specific 
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acta  of  Diligence  charged  are,  first,  In  nin- 
Dlng  thft  car  at  a  blg^  and  dangerona  speed, 
and,  second,  In  falling  to  exerdae  reasonable 
care  to  a^old  the  Injury  after  defendant  dls- 
coTered  or  sbould  have  discovered  tbe  dan- 
gerons  position  of  plaintiff. 

Defendant  testified  that,  when  he  turned 
into  Oranman  avenue,  he  was  running  on 
the  high  gear,  but  as  he  approached  the 
street  car  tracks  he  reduced  speed  almost  to 
a  fidl  stop,  changed  to  the  low  gear,  blew 
the  horn  several  times,  saw  the  crowd, 
which  he  thought  consisted  (rf  75  or  100  per- 
sons, open  a  way  for  bis  passage,  and  on  a 
signal  from  several  people  In  the  crowd,  pro- 
ceeded forward  at  a  spiped  of  not  over  one 
mile  per  hoar,  the  slowest  speed  the  car 
could  go  and  retain  Its  power.  He  states 
that  he  had  his  foot  on  the  brake  and  was 
attmtlvely  watching  his  coarse  to  see  that 
no  one  got  in  the  way  of  the  car ;  that  sud- 
denly, as  he  had  passed  about  half  through 
the  crowd,  plaintiff  came  rapidly  from  the 
touth,  and  ran  Into  the  car  either  at  the 
fender  over  the  front  wheel  or  at  the  step. 
We  quote  from  his  testimony:  "I  changed 
my  gear  and  practically  stopped  oa  tbe  west 
side  of  Holmes  street,  on  the  car  tracks,  and 
blew  my  horn  several  times  until  tbe  CTOwd 
spread  apart,  and  sewal  peoEde  beckoned 
for  me  to  onne  on;  and  then  I  went  Just 
as  Blow  as  possible  on  a  low  gear  through 
the  crowd,  and,  after  I  bad  gotten  probaUy 
half  way  through,  I  noticed  a  little  girl 
seemed  to  pitch  a  little  to  the  bead  of  the 
center  of  my  car,  and  I  Immediately  turned 
•  It  up,  and  stopped  within  six  feet  I  felt 
that  the  wheel  of  the  car  had  gone  over 
this  child,  and  I  stopped  within  six  feet, 
but  I  bad  passed  through  the  crowd^-eoi- 
ttrely  through.  *  *  *  I  never  saw  the 
child  until  I  saw  this  little  tUng  dart  out 
of  this  crowd,  after  1  was  about  half  my 
through  the  crowd — saw  her  pitch  through 
tbe  crowd— and  I  immediately  turned  on  the 
lawn,  and  threw  my  poww  off.  *  *  *  Q. 
You  stated,  I  beUev^  that  yon  tooted  your 
horn,  and  some  people  motioned  to  you  to 
come  on?  A.  Yes,  sir,  Q.  And  that  the 
crowd  th^  parted?  A.  Yes,  sir.  Q.  To 
what  extent  did  thcQ'  part?  A.  Then  was 
no  one  in  the  street  north  of  the  car.  They 
all  spread  to  t^e  south  toward  the  Injured 
£ar  that  was  on  the  south  side  of  the  street 
There  was  some  people  on  the  edtdewalk  at 
the  north;  but  not  In  the  street  •  •  * 
Q.  Tlien  bow  fast  do  yon  say  you  were  go- 
ivs  when  you  were  crossing  Holmes  street 
and  went  70  or  76  feet  east  of  Holmes  street 
at  the  time  this  child  was  struck?  A.  Just 
crawling  aloE^  as  slowly  as  ponlble,  with 
my  feet  cm  the  brakes.  Q.  What  part  of 
your  machine  first  struck  tbe  chUd?  A.  I 
Judge  it  was  the  fender.  *  •  *  Q.  What 
part  of  this  fender  on  the  r^ht  side  of  your 
machine  strudt  the  child  first,  the  front  part 
or  the  center  part?  A.  The  child  struck  the 
step,  Just  about  the  center  of  the  macblna 


Q.  Yon  mean  to  ^ay  that  the  child  ran  from 
the  south  and  ran  against  your  machine? 
A.  Ran  against  tbe  machine;  seemed  to 
dive  right  against  it  Q.  Instead  of  the  ma- 
chine striking  tbe  dilld?  A.  That  is  tbe 
best  of  my  recollection;  yes,  sir." 

At  the  request  of  plaintiff  the  court  gave 
the  following  Instruction:  "It  is  the  duty 
of  tbe  defendant  in  running  his  automobile 
through  tbe  streets  of  a  populous  city  to  use 
ordinary  care  to  so  regulate  tbe  speed  of  bis 
automobile  as  not  to  injure  any  one,  and 
failure  to  use  Bu6h  care  la  negligence,  and 
the  court  Instmcts  the  Jury  that  If  you  find 
and  believe  from  the  evidence  that  on  April 
26,  1010,  at  about  6  p.  m.,  the  plaintiff, 
while  in  the  exercise  of  ordinary  care  li^ 
self  (If  you  find  she  did  use  such  care),  as 
defined  in  another  instruction,  was  standing 
or  playing  on  Grauman  avenue,  and  if  you 
further  find  that  the  defendant  while  run- 
ning bis  automobile  motioned  in  the  evi- 
dence failed  in  the  above  defined  duty,  and 
negligently  ran  his  automobile  Into,  upon,  or 
over  plaintiff  (If  he  did  so),  and  if  you  fur- 
ther find  that  by  reason  of  tbe  above,  the 
plaintiff  was  injured,  tfam  your  verdict  must 
be  for  the  plaintiff."  It  is  Insisted  by  de- 
fendant that  its  request  for  an  instruction 
peremptorily  directing  a  verdict  in  its  fiivor 
should  have  been  given.  Oiunsel  argue  that 
there  is  no  proof  of  tbe  allegatifHi  that  tbe 
automobile  "was  driven  against,  upon,  and 
over  this  plaintiff"  while  she  was  standing 
in  tbe  street  and  that  plaintiff  cannot  be 
allowed  to  recover  on  any  other  act  of  neg- 
ligence than  that  alleged  In  bet  petition. 

[1,  >]  Tbe  rule  that  a  plaintiff  in  a  Dili- 
gence case  who  pleads  a  spedflc  act  or  acta 
of  negligence  must  recover,  if  at  all,  on 
proof  of  the  ^stence  of  one  or  more  of 
such  pleaded  acte,  la  a  fiunlliar  one,  as  is 
also  tbe  rule  that  the  burden  Is  on  the  plain- 
tiff,  not  only  to  show  by  evidence  that  the 
defoidant  was  negligent  as  allied,  but  that 
smdi  negligence  was  the  direct  and  proxi- 
mate cause  of  the  Injury.  The  causal  con> 
nection  bMween  tKe  negligence  and  tbe  In- 
Jury  must  not  be  left  In  tbe  realm  of  doubt 
or  conjecture.  Warner  v.  Railroad,  ITS  Ho. 
125.  77  S.  W.  67;  Ooraiwson  v.  Mfg.  Co.,  186 
Mo.  300,  86  S.  W.  838;  Trigg  v.  Land  Co.. 
187  Mo.  227,  86  S.  W.  222;  Byerly  v.  Light 
Go..  180  Mo.  App.  683,  lOD  8.  W.  1066.  But 
the  burden  of  plaintiff  does  not  compel  her 
to  prove  tbe  negligence  or  Its  causal  rela- 
tion to  tile  injury  direct  and  positive  evi- 
dence. The  existence  of  such  ultimate  focts 
may  be  established  by  circumstantial  evi- 
dence^ 

[S]  No  witness  introduced  by  idalntlfl  saw 
the  car  strike  her,  but  she  was  seen  atend- 
Ing  close  to  the  south  line  of  the  way  open- 
ed in  the  crowd  for  tbe  car,  was  seen  to  fall, 
and  the  &ct  that  the  rear  wheel  ran  over 
her,  in  effect.  Is  conceded.  Defendant  says 
there  was  a  collision  between  plaintiff  and 
the  mud  guard  or  step,  but  that  the  ooOlsioa 
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was  caused  by  plaintiff  darting  out  from 
the  crowd  and  running  against  the  car.  He 
is  contradicted  by  the  witnesses  of  plaintiff, 
not  on  the  fact  that  there  was  a  collision, 
but  on  the  fact  that  it  was  caused  by  plain- 
tiff running  against  the  fender,  and  not  by 
the  fender  striking  her.  The  evidence,  as  a 
whole,  supports  an  inference  that  defendant 
brushed  the  side  of  the  car  against  plaintiff 
while  she  was  standing  still  and  knocked 
her  down;  and,  further,  the  inference  is 
very  strong  that  the  car  was  being  run 
through  the  crowd  at  a  high  and  dangerous 
speed. 

[4,  S]  To  run  an  automobile  at  10  or  12 
miles  per  hour  on  an  open,  unobstructed 
street  might  not  be  negligence,  but  to  run 
one  at  half  that  speed  through  a  large  crowd 
of  playful,  noisy  children,  would  be  an  act 
of  gross  negligence,  since  It  would  be  almost 
Certain  to  result  In  injury  to  some  of  the 
children.  The  evidence  of  plaintiff  Is  to  the 
effect  that  the  car  was  run  through  the 
human  lane  opened  for  its  passage  at  a 
speed  faster  than  a  fast  walk — at  five  or 
six  miles  per  hour — and  we  think  defend- 
ant's counsel  is  wrong  in  the  view  that  this 
evidence  la  opposed  to  the  plain  and  undis- 
puted physical  facts  of  the  situation.  The 
fact  that  defendant,  who  says  be  was  in  a 
position  to  make  Immediate  use  of  the  ap- 
pllance?  for  stopping,  could  not  stop  in  less 
than  six  feet,  strongly  negatives  his  asser- 
tion that  the  car  was  barely  creeping,  and 
was  not  going  to  exceed  one  mile  per  hour. 
The  Jury  were  entitled  to  the  l>elief  that  an 
automobile  going  at  that  speed  and  under 
such  perfect  control  could  be  stopped  at 
once  In  less  than  a  foot,  and  that,  since  It 
ran  as  much  as  six  feet  after  defendant  put 
forth  his  utmost  effort  to  stop,  It  must  have 
been  going  at  about  the  speed  stated  by 
plalntUTs  witnesses.  It  Is  hard  for  us  to 
believe  that  a  child  struck  by  the  outer  edge 
of  the  mud  guard  of  a  car  running  only  a 
mile  an  hour  would  be  thrown  down  and 
mn  over  by  the  rear  wheel  with  the  autolst 
doing  his  l>est  to  stop.  To  our  minds  the 
version  of  the  injury  given  by  the  witnesses 
for  plaintiff  Is  more  consistent  with  the  un- 
disputed physical  fticts  than  that  given  by 
defendant 

[61  It  was  the  duty  of  defendant  in  run- 
ning his  car  to  exercise  care  commensurate 
with  the  exigencies  of  the  situation.  Hall  v. 
Compton,  130  Mo.  App.,  loc.  dt.  681,  108  S. 
W.  1122;  Ladd  v.  WUllams,  104  Mo.  App. 
390,  79  8.  W.  511 ;  McFem  v.  Gardner,  121 
Uo.  App.  1,  97  S.  W.  972;  Engelman  v.  RaU- 
way,  133  Mo.  App.  514,  113  S.  W.  700.  An 
ttrdlnarlly  careful  and  prudent  person  in  his 
position  would  have  realized  the  danger  of 
running  through  a  large,  noisy,  mixed  crowd 
In  any  bnt  the  most  cautions  manner.  In 
sach  cases  the  greatest  care  Is  only  ordinary 
•are.  We  bold  that  plaintiff's  evidence  pre- 
sented taoea  of  &ct  for  the  jury  to  deter- 


mine, and  that  the  court  did  not  err  la  tver- 

ruling  the  demurrer  to  tlie  evidence. 

[7,  I]  We  must  rule  against  the  conten- 
tion of  defendant  that  the  Instruction  we 
have  copied  contains  prejudicial  error.  The 
definition  In  the  opening  clause  of  the  de- 
gree of  care  defendant  was  bound  to  exer- 
cise correctly  expresses  the  tme  rule.  It 
does  not  contain  the  suggestion  that  defend- 
ant was  an  insurer  of  the  safety  of  plaintiff 
and  as  supplied  in  the  succeeding  portions 
of  the  instruction  the  rule  thus  stated  did 
not  enlarge  the  scope  of  the  pleaded  negli- 
gence. * 

There  Is  no  prejudicial  error  in  the  rec- 
ord, and  accordli^ly  the  Judgmoit  la  af- 
firmed. 


MUEHLEBACH  et  aL  v.  MI8S0UBI  ft  K. 

I.  RT.  CO. 

(Kansas  City  Court  of  Appeals.  Missouri. 
June  19,  1912.) 

1.  Infants  (S  47*)— Contracts— Exicutioit. 

Where  the  adult  parties  to  a  costract,  des- 
ignated, together  with  an  infant,  as  parties  of 
the  first  part,  were  bound  to  obtain  a  signa- 
ture binding  the  infant,  the  burden  was  dis- 
charged when  they  procured  the  signature  of 
the  infant's  guardian  aad  curator  signing  the 
contract  in  behalf  of  the  infant,  with  the  ap- 
proval of  the  probate  court  having  jurisdiction 
over  his  estate. 

[Ed.  Note.— For  other  eases,  see  Infants, 
Cent.  Dig.  II  89,  101-108,  110;  Dec  Dig.  | 
47.*] 

2.  COBPOBATIOKS  <|  452*)— EXECUTION. 

A  contract  designating  a  corporation  and 
an  individual  as  parties  of  the  second  part  im- 
posed no  oblifration  on  the  indlvidaai  and  se- 
cured no  beoefit  to  him.  The  corporation  sign- 
ed the  contract,  and  it  and  the  adverse  party, 
without  waiting  to  procure  the  signature  of 
the  individual,  proceeded  to  perform  the  con- 
tract, and  the  corporation  secured  beneBts. 
Held,  that  the  contract  was  binding  on  the 
corporation  within  the  rule  that  a  party  who* 
signs  a  contract  is  bound,  though  it  is  not  sign- 
ed by  all  the  parties  named  m  it.  unless  tbe 
parties  sieniug  mutually  intended  that  It  ^ould 
be  incomplete  and  not  take  effect  as  a  contract 
until  signed  by  all  the  parties  named. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1796,  1797,  1804,  1809; 
Dec.  Dig.  I  452.*]  •       *^        '  ' 

3.  Contracts  ({  28*)— Execction. 

A  party  attacking  a  contract  on  the  ground 
that  it  has  not  been  signed  by  aH  the  parties 
thereto  has  the  burden  of  showing  that  when 
he  signed  it  it  was  agreed  that  it  should  not 
take  effect  until  signed  by  all. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ||  133-140,  1766,  1782-1784, 
1785%,  1820,  1821;  Dee.  Dig.  |  28.*] 

4.  Dauaoes  (S  76*)— laquiDATED  Damages— 
Penalties. 

A  contract  for  a  penalty  Is  an  agreement 
to  pay  a  stipulated  sum  in  case  of  default,  in- 
tended to  coerce  performance,  to  punish  de- 
fault, or  to  secure  the  payment  of  actual  dam- 
ages, while  a  contract  for  liquidated  damages 
is  a  contract  by  which  the  parties  in  advance 
of  breach  fix  the  amount  of  damages  which 
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will  rwnlt  thenCtom  and  utm  od  Mb  pay- 
mant. 

[Ed,  Note.— For  tftber  caMt,  lee  Damagai. 
Ceot  DlK.  If  164»  16S;  Dee.  Kg.  |  76.*} 

6.  DAHAOBfl'd  79*)— LiQVIDAnD  DAHAOUI— 

PENALTin  —  OoNBTsuonoN    or  SXIPUU- 

TIONS. 

Where  &om  the  nature  ti  an  asreement 
any  attempt  to  arrive  at  the  actual  damages 
in  case  of  breach  would  be  difficult,  the  court 
will  treat  ttie  Bum  agreed  on  as  liquidated  dam- 
ages; but,  where  the  ■ubject-matter  of  the 
contract  la  such  tiiat  the  damages  for  its 
breach  can  be  computed  with  eertaintr,  the 
inm  agreed  on  will  be  treated  as  a  iwDalty,  es- 
pecially where  there  is  great  diaparlty  between 
the  agreed  sum  and  the  actual  damages, 

[Ed.  Note.— For  other  cases,  see  DamageSf 
Cent.  Dig.  H  164-160;  Dec.  Dig.  i  79.*] 

6.  Daicaoxs  (S  85*)— Iaquioatid  Dakaob— 
Pmaltixs  —  (JonBTBuorxoH   or  Stifula- 

TEONB. 

A  contract  for  the  removal  by  an  interur- 
ban  railway  company  of  Its  road  from  a  tract 
of  an  Indindnal,  which  stipttlates  that  the  com- 
pany shall  pay  a  rental  of  fSO  per  month  for 
the  right  of  way  on  the  tract  until  the  removal 
of  the  road,  and  if  the  road  is  not  removed 
within  six  months  the  rental  for  the  next  six 
months  ehall  be  <f  76  per  month,  and  the  rental 
for  the  third  six  months  shall  be  $100  per 
month,  increasing  the  rental  for  each  period  of 
six  months,  provides  a  penalty  for  the  nonre- 
moval,  and  the  individual  may  only  recover  the 
actual  loBs  anstained  by  tiia  company's  oecnpa- 
don  of  the  land. 

[Ed.  Note.— For  other  casei,  aee  Damages, 
Cent  Dig.  H  179-181,  ISa-lffT;  Dee.  Dig.  1 
86.*] 

Appeal  from  Oircnit  Court,  Jackson  Coun- 
ty;  0.  A.  Lucas,  Judge. 

Action  by  Margaret  M.  Muehlebach  and 
another  against  the  Missouri  &  Kansas  Inter- 
nrban  Ballway  Company.  From  a  Judgment 
for  piaintlfFs,  defoidant  appeals.  Sereraed 
and  remanded. 

Bowersock,  Hall  ft  Hook,  of  Kansas  City, 
Ua  appellant  Sebree,  Conrad  &  Woidorff, 
of  Kansas  City,  tor  xavpondents. 

JOHNSON,  J.  This  suit,  commenced  In 
the  circuit  court  of  Jackson  county,  Novem- 
ber 27,  1009,  is  for  the  recovery  of  Qio 
agreed  compensation  plalntiffii  claim  defrad- 
ant  was  to  pay  them  for  the  use  of  Oielr 
land  for  a  right  of  way  of  a  railroad  owned 
and  operated  by  defendant    On  December 

7,  1900,  plaintiffs  instituted  another  suit 
against  defendant  In  the  same  court  on  a 
promissory  note  of  $1,400  dated  January  9, 
1908,  due  18  months  after  date  and  bearing 
interest  at  6  per  cent  per  annum  from  Jan- 
nary  1,  1909.  It  appears  from  the  petition 
tn  both  cases,  as  well  as  from  the  answers 
filed  by  defendant,  that  both  actions  grew 
out  of  and  depend  upon  the  validity  of  a 
certain  contract  the  parties  entered  Into  Jan- 
nary  9, 1908.  Defendant  claims  this  contract 
Is  void  and  prays  for  the  cancellation  of 
both  note  and  contract  On  motion  of  de- 
fraidant  tbe  two  actions  were  consolidated 
and  tried  together  In  the  drcolt  court  with- 


out a  jury.  Attae  hearing  ttie  erldenee,  the 
court  rendered  Judgment  for  plaintUCs  in 
each  case  in  accordance  with  the  prayers  of 
the  respective  petitions,  and  defendant  ap- 
pealed from  each  Judgment  This  opinion 
deals  with  the  first-mentioned  action,  which 
for  convenience  we  shall  call  tbe  action  for 
rent;  bnt,  as  the  two  cases  are  so  closely 
related,  what  we  shall  say  will  dispose  of 
the  questions  at  issue  In  the  suit  on  the  note. 

Defendant  la  a  Kansas  corporation  oper> 
ating  an  electric  railroad  In  that  state  from 
a  point  on  the  line  between  Missouri  and 
Kansas  known  as  Thirty-Ninth  street  and 
State  Line  to  Olathe,  Kan.  This  point  at 
the  times  of  the  events  in  controversy  was 
the  western  terminus  of  the  "Roanoke  line" 
of  tbe  street  railway  system  of  Kansas  City 
operated  by  the  Metropolitan  Street  Railway 
Company.  Defendant  has  a  traffic  agreement 
with  the  Metropolitan  Company  tbat  enables 
it  to  operate  its  cars  over  the  tracks  of  tbat 
company  to  the  central  portion  of  Kansas 
City.  Defendant's  road  was  cons^cted  In 
lOOO,  and,  beginning  at  its  Junction  with  tiie 
road  of  tbe  Metropolitan  Company  at  Thirty- 
Ninth  street  and  State  Une,  took  a  soutti- 
westerly  course  over  a  tract  of  land  owned 
by  Geoi^e  MuehldndL  wbitdi  contains  aboat 
28  acres,  Is  In  Kansas  immediately  west  of 
the  State  Un^  and  lies  between  a  prolonga- 
tion of  ndrty-Nlnth  street  on  tiie  north  and 
Forty-Sirst  street  on  the  south.  We  shall 
refer  to  this  land  hereafter  as  "tract  A." 
Crossing  Forty-First  street,  the  rood  con- 
tinued on  a  tan^t  over  a  smallar  tract 
owned  by  Muehl^ach,  which  we  shall  call 
"tract  B."  Muehlebach  died  December  22, 
1905,  and  plalntUEs,  with  the  eneptlon  of 
William  Buchholx,  are  his  beSn,  and  as  sudt 
are  the  owners  of  the  land  described.  All 
are  of  legal  age  except  Oorl,  who  Is  a  minor, 
and  plaintiff  Margaret  M.  Mutfilebaeh  la  his 
guardian  and  curator.  In  190S,  defoidant 
brought  a  cond»nnatlon  suit  tn  the  district 
court  of  Wyandotte  county.  Kan.,  the  cAJect 
of  which  ma  to  secure  a  right  of  way  over 
"tract  A,"  and  at  the  same  time  brought 
two  other  suits  for  the  right  of  way  over 
"tract  B."  Commissioners  were  appointed 
who  appraised  the  damages  in  the  first  suit 
at  $2,640  and  in^the  others  at  $742,  Defend- 
ant paid  these  assessments  to  the  clerk  of 
the  court  and  constructed  the  road  over  both 
tracts  doing  grading,  cutting,  and  filling  that 
damaged  the  whole  of  both  tracts.  PlalntllEB 
appealed  from  these  awards,  and  these  ap- 
peals were  pending  in  the  district  court  until 
January  10,  1908,*  wh&i  they  were  dismissed 
by  plaintlffa  undw  drcomstances  to  be  re- 
counted hereafter. 

In  1907,  the  Metropolitan  Street  Railway 
Company  contemplated  extending  Its  Roan- 
oke line  south  on  Bell  street  to  and  beyond 
Forty-First  street  md  negotlatlonB  were  be- 
gun between  defendant  and  that  company  for 
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a  Junction  between  the  two  roads  at  Forty- 
First  and  Bell  streets  In  pla<»  of  the  con- 
nection at  Thirty-Ninth  street  and  State 
Line.  Bell  street  runs  north  and  soath,  Is 
in  Kansas  City,  Mo.,  and  is  the  first  street 
east  of  State  Llne^  Plaintiffs  own  the  land 
00  both  sides  of  Forty-First  street  In  the 
blocks  between  State  Line  and  Bell,  and  It 
was  the  Idea  of  defendant  to  abandon  the 
road  over  "tract  A"  and  to  nm  west  on 
Forty-First  street  from  a  new  junction  at 
Bell  street  to  a  connection  with  its  road  over 
"tract  B."  Accordingly,  on  AprU  19,  1907, 
W.  B.  Strang,  who  was  not  an  officer  of 
defendant,  bnt  was  a  heavy  stoclcholder,  act- 
ing on  behalf  of  defendant,  addressed  a 
letter  to  plaintiffs  in  which,  referring  to  a 
proposal  he  had  received  from  plaintiffs  for 
a  settlement  of  the  pending  litigation,  he 
offered  a  settlement,  the  prominent  features 
of  which  were  that  defendant  would  aban- 
don the  right  of  way  over  "tract  A"  by  Jan- 
nary  1,  1908,  wonld  continue  to  use  the  right 
of  way  over  "tract  B,"  would  establish  a 
terminal  at  Forty-First  and  Bell  streets  on 
tbe  land  of  plaintiffs,  for  all  of  which  It 
would  allow  plaintiffs  the  sum  of  $742,  paid 
into  conrt  for  their  b^eflt  in  the  condemna- 
tion salts  affecting  "tract  B,"  and  in  addition 
would  pay  plaintiffs  $4,000  for  the  use  of 
"tract  A"  to  January  1,  1908,  and  for  the 
land  required  tor  tbe  new  termlnaL  This 
proposal  was  acceptable  to  plaintiffs,  bat 
for  some  reason  was  not  reduced  to  a  formal 
contract  Shortly  aftw  January  l,  1908,  the 
attorney  of  plalntUEs  and  Albert  F.  Hunt, 
defendant's  president,  resumed  negotlatiotts 
for  a  settlement,  which  resulted  in  the  exe- 
cution of  the  contract  now  in  dispute.  This 
coo  tract,  which  stated  on  Its  face  that  the 
contracting  imrtlea  were  plalntiffB,  spoken  of 
as  parties  of  the  first  part,  and  defendant 
and  W.  B.  Strang,  parties  of  tbe  second  part, 
was  signed  by  plalntlffli  and  defoidant,  bnt 
not  by  Strang  who,  at  tiite  time,  was  In 
New  York.  After  the  con^ct  was  signed, 
it  was  fonnuPded  by  Hunt  to  Strang  for  his 
s^natnre.  He  refused  to  sign,  bnt  pbtntUEs 
were  not  ftdTised  of  hla  refusal  nntU  about 
UarCh  let,  when  Hunt  Informed  ttem  that 
Strang  had  rejected  the  contract  and  that 
he  did  not  consider  defendant  was  bound  by 
it  Hunt  admits  that,  as  president,  he  had 
anthoii^  to  eitecnte  the  contract  on  b^lf  of 
drfendant,  bnt  based  his  r^nidlatlon  of  the 
cmtraet  on  the  ground  tiiat  the  refusal  of 
one  of  the  partiee  to  s^n  absolTed  the  others. 

The  material  prorislonB  ot  the  contract 
thus  may  be  stated :  PlalntifCs  were  to  dis- 
miss their  appeals  In  the  condonnation  salts, 
KlTe  the  right  of  way  over  "tract  B,"  give 
defendant  the  use  of  land  for  tbe  new  termi- 
nal at  Forty-First  and  Bell  streets,  and  pay 
most  of  the  costo  of  the  condemnation  saltt. 
Defendant  was  to  remove  the  road  from 
"tract  A"  and  level  off  the  cuts  and  Alls 
on  that  trac^  was  to  allow  pTatatiffs  to  re- 


ceive the  d^alt  of  ¥742  on  account  of  the 
right  of  way  on  "tract  B,"  was  to  execute 
a  quitclaim  deed  to  plaintiff  covering  the 
right  of  way  on  "tract  A,"  and  was  to  pay 
plaintiffs  In  addition  the  snm  of  14,000.  as 
follows:  Defendant  was  to  obtain  and  pay 
over  to  plaintiffs  the  deposit  of  f 2,540  made 
In  court  on  account  of  "tract  A"  and  execute 
and  deliver  the  promlssovy  note  in  suit  for 
$1,460.  No  obligation  or  duty  of  any  kind 
was  imposed  on  Strang,  nor  was  any  bene- 
fit to  be  derived  by  him  from  the  contract. 
He  was  made  a  party  for  the  reason  that 
defendant,  being  a  Kansas  corporation,  could 
not  transact  business  on  the  Missouri  side 
of  tbe  line,  and  It  was  contemplated  that 
the  business  relating  to  the  new  terminal 
would  be  conducted  in  his  name. 

Immediately  after  the  contract  was  signed 
by  plaintiffs  and  defoidant,  both  parties 
treated  it  as  a  complete  and  binding  contract. 
Plaintiffs'  attorney  and  defendant's  presi- 
dent went  together  to  Kansas  City,  Kan.,  and 
obtained  the  two  deposits.  The  one  of 
¥2,540  was  received  by  Hunt  and  paid  at 
once  to  plaintiffs'  attorney  as  a  payment  on 
defendant's  obligation  of  $4,000.  Each  paid 
his  part  of  the  C(»ts  of  the  condemnation 
suits,  and  plaintiffs'  attorney  dismissed  their 
appeals  "with  prejudice."  On  behalf  of  de- 
fendant, Hunt  executed  and  delivered  a  quit- 
claim deed  to  the  right  of  way  on  "tract  A," 
and  plaintlfls'  attorney  filed  the  deed  for 
record.  Apparently  it  was  contemplated  by 
both  parties  that  the  new  terminal  and  con- 
nection with  the  Metropolitan  Road  would  be 
made  in  the  immediate  future;  but,  in  ad- 
dition to  the  other  benefits  to  plaintiffs  we 
have  enumerated,  tbe  contract  contained  pro- 
visions designed  to  accelerate  the  removal  of 
defendant's  road  from  "tract  A."  The  sub- 
Btanoe  of  theae  provisions  was  that  beginning 
January  1,  1908*  defendant  should  pay  a 
rental  of  9B0  pa  month  to  platntUb  for  the 
rig^it  of  way  on  that  tract  until  the  remoral 
of  Om  road.  If  tbe  road  was  not  removed 
by  the  end  of  the  first  six  months,  the  rental 
for  tlie  next  six  months  was  to  be  $7S  per 
month;  Cor  the  third  six  months,  flOO  per 
month;  for  tbe  fourth  six  months,  |12C;  for 
tbe  fifth,  $176;  for  the  sixth,  |225;  and  so 
on  Indefinitely,  increasing  the  rental  $00  per 
month  tor  each  additional  period  of  six 
montiiB. 

At  the  time  the  present  salt  was  brou^t. 
the  Boanoke  line  still  ended  at  Thirty-Ninth 
street  and  State  Line,  and  defendant,  ex 
necessitate,  still  connected  with  that  line  at 
that  place  and  operated  its  road  over  "tract 
A."  The  demand  alleged  In  the  petition  la 
for  the  rait  that  accraed  during  the  period 
beginning  January  1,  1908,  and  ending  De- 
cember 1,  1910,  amounting  In  all  to  $1,075 
for  2S  months.  At  the  presmt  time  tbe 
rantal  of  tb«  tract  computed  according  to 
the  progressively  ascending  scale  of  the  con- 
tract Is  $375  per  month,  and,  if  we  sfaonld 
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uphold  this  provtalon  of  the  contract,  defend- 
ant now  would  be  indebted  to  plaintiffs  on 
account  of  rent  from  December  1,  1910,  In 
the  sun]  of  $6,075.  And  if  defendant  should, 
remain  five  years  longer,  it  would  have  to 
pay  about  $40,000  more  for  the  use  of  a  right 
of  way  the  entire  value  of  which  for  all 
time  was  assessed  at  $2,540  la  the  condemna- 
tion suit-  For  the  next  ten  yeara  the  rental 
would  be  over  $160,000. 

I.  It  appears  to  be  conceded  that  the  right 
of  plaintiffs  to  recover  In  the  present  suit 
and  in  the  companion  suit  on  the  promissory 
note  depends  on  the  validity  of  the  contract 
of  January  9,  1908.  In  both  suits  plaintiffs 
found  their  actions  on  that  contract,  and, 
accepting  the  position  thus  tendered,  defend- 
ant assails  the  validity  of  the  contract  oii 
two  grounds,  viz. :  First,  that  It  "never  be- 
came a  contract  binding  on  the  defendant" ; 
and,  second,  that  the  provision  for  monthly 
payments  for  the  use  of  the  right  of  way 
over  "tract  A"  was  Intended  as  a  penalty  to 
coerce  performance  of  the  contract  by  de- 
fendant, and  not  as  an  agreement  for  the 
payment  of  rental  or  of  liquidated  damages 
for  a  breach  of  the  contract  by  defendant. 
We  shall  determine  these  questions  In  the 
order  of  their  statement. 

[1]  In  support  of  the  first  proposition, 
counsel  for  defendant  argue  that,  inasmuch 
as  the  contract  on  its  face  purported  to  in* 
elude  Carl  Muehlebach  among  the  parties  of 
the  first  part  and  W.  B.  Strang  as  one  of  the 
parties  of  the  second  part,  the  Instrument 
did  not  become  effective  as  a  contract,  and 
therefore  did  not  bind  the  signatory  parties, 
for  the  reason  that  it  was  not  signed  hy 
these  two  parties.  Carl  Muehlebach  waa  a 
minor,  and,  of  course,  his  signature  to  the 
contract  would  have  had  no  effect  to  bind 
him  or  his  estate,  and  the  contract  must  be 
Construed  not  as  providing  for  the  procure- 
ment of  his  signature,  which  would  have 
been  a  vain  and  useless  act,  but  as  binding 
the  first  parties  who  were  sul  juris  to  pro- 
cure a  signature  that  would  bind  his  inter- 
est and  estate  in  the  subject-matter  of  the 
contract.  Tbis  burden  was  discharged  by 
the  first  parties  when  they  procured  the  duly 
authorized  signature  of  his  guardian  and  cu- 
rator, who  signed  the  contract  in  his  behalf 
with  the  approval  of  the  probate  court  hav- 
ing jurisdiction  over  his  estate. 

[2]  Nor  do  we  regard  as  sound  the  con- 
tention that  the  contract  is  void  because  of 
the  refusal  of  Strang  to  Sign  It.  The  con- 
tract Imposed  no  obligation  on  Strang  and 
secured  no  benefit  to  him.  Defendant  was 
the  only  party  of  the  secc(pd  part  that  as- 
sumed any  obligation  or  was  to  secure  any 
advantage.  We  concede  defendant  would  have 
had  the  right  to  require  that  the  contract 
should  not  go  in  effect  unless  signed  by 
Strang,  though  apparently  he  was  but  a 
nominal  party;  but  defendant  did  not  take 
such  position.  On  the  contrary,  its  presi- 
dent^ whe  had  full  authority  to  act  In  its 


behalf,  did  not  wait  to  procure  the  signature 
of  Strang,  but.  In  conjunction  with  plain- 
tiffs, proceeded  at  once  to  perform  the  con- 
tract, and  thereby  secured  benefits  for  de- 
fendant in  a  way  to  disclose  the  existence  of 
a  mutual  intention  that  the  contract  should 
be  considered  as  binding  on  the  parties  who 
had  signed  It.  The  rule  applicable  to  such 
cases  is  that  a  party  who  signs  and  delivers 
an  Instrument  Is  bound  by  the  obligations  he 
therein  assumes,  although  it  is  not  signed  by 
all  the  parties  named  in  it,  unless  it  appears 
that  the  parties  signing  mutually  intended 
that  it  should  be  Inchoate  and  incomplete  and 
not  take  effect  as  a  contract  until  signed  by 
all  the  parties  named.  State  ex  rel.  t.  San- 
dusky, 46  Mo.  377 ;  Donnell  Mfg.  Co.  t.  Re- 
pass, 75  Mo.  App.  420;  Gay  v.  Murphy,  134 
Mo.  98,  34  S.  W.  1091,  56  Am.  St.  Rep.  496 ; 
Mattoon  v.  Barnes,  112  Mass.  463 ;  Dillon  t. 
Anderson,  43  N.  T.  231;  Grafeman  'Dairy 
Co.  V.  St.  Louis  Dairy  Co.,  96  Mo.  App.  495, 
70  S.  W.  390 ;  Nayior  v.  Stene.  96  Minn.  57, 
104  N.  W.  685;  Edwards  v.  Oildemelster.  81 
Kan.  141,  59  Pac.  259;  American  Pub.  Co. 
V.  Walker,  87  Mo.  App.  603. 

[3]  And  the  burden  Is  on  the  party  attack- 
ing the  contract  to  show  that  when  he  signed 
it  was  agreed  that  the  contract  should  not 
take  effect  until  signed  by  all  the  parties. 
Authorities  supra. 

It  would  be  most  unjust  to  suffer  defend- 
ant to  derive  all  of  the  benefits  the  contract 
conferred,  and  th^  repudiate  its  obligations 
on  the  ground  of  a  lack  of  mutuality  as  to 
parties.  The  contract  bound  the  parties  who 
signed  it,  and  the  promissory  note  executed 
by  defendant  In  pursuance  of  Its  provisions 
is  a  valid  obligation  which  defendant  must 
discharge. 

[4]  II.  The  second  proposition  relates  ex- 
clusively to  the  case  In  hand.  Was  the  ao- 
called  "rental  agreement"  In  legal  Intrad- 
ment  a  penalty  intended  to  coerce  perform- 
ance of  the  contract?  If  It  was,  it  cannot 
be  enforced.  2  Page  on  Contracts,  i  1167  et 
seq.  "A  contract  for  a  penalty,"  says  this 
author,  "is  an  agreement  to  pay  a  stipulated 
sum  in  case  of  default,  Intended  to  coerce 
performance^  to  punish  default,  or  to  secure 
payment  of  the  actual  damages.  A  contract 
for  liquidated  damages  is  a  contract  by 
which  the  parties  in  advance  of  breach  fix 
the  amount  of  damages  which  will  result 
tbei'efrom  and  agree  upon  Its  paymenL" 
Whether  the  stipulated  payments  of  so-called 
"rent"  should  be  classed  as  a  penalty  or  aa 
liquidated  damages  for  the  nonperformance 
of  the  agreement  of  defendant  to  vac-ate 
"tract  A"  Is  a  question  of  law  for  the  court 
to  solve  in  the  light  of  the  subject-matter  of 
the  contract  and  the  Intention  of  the  parties. 
May  V.  Crawford,  150  Mo.,  loc  dt  630,  SI 
S.  W.  700. 

[6]  In  this  caae  It  la  said:  "If.  from  Uie 
nature  of  the  agreement.  It  Is  clear  that  any 
attempt  to  get  at  the  actual  damage  would 
be  difficult  if  not  vain,  the  oourta  will  In- 
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cllne  to  glTe  tbe  relief  wblch  the  parties 
hare  agreed  on.  Bvt  If,  on  the  other  hand, 
the  contract  Is  snch  that  the  strict  construc- 
tloD  of  the  phraseology  would  work  ahsurd- 
\tf  or  oppression,  the  use  of  the  term  'liqui- 
dated damages*  will  not  pnvoit  the  conrta 
from  inquiring  Into  the  actnal  injury  snstaln- 
«d.and  doing  Justice  between  the  parties.  1 
Sedg.  on  Dam.  <8tli  Ed.)  |  896.  Where  the 
subject-matter  of  the  contract  Is  such  that 
the  damages  for  its  breach  can  be  computed 
with  certainty  by  definite  rules,  the  courts 
will  usually  treat  the  sum  agreed  upon  as  a 
penalty ;  especially  If  there  Is  great  dispari- 
ty between  tbe  agreed  sum  and  the  actual 
damage.  Such  contracts  are  those  for  tbe 
payment  of  money,  and  those  In  wblch  the 
market  price  affords  a  certain  standard  for 
the  measure  of  damages.  But  If  from  the 
nature  of  the  contract  the  damages  cannot  be 
calculated  with  any  degree  of  certainty,  as 
when  that  which  is  the  subject-matter  of  the 
contract  has  no  precise  market  value,  or  there 
are  peculiar  circumstance  contemplated  by 
tbe  contract,  the  stipulated  snm  will  be  held 
to  be  liquidated  damages." 

[I]  It  Is  manifest  the  stipulation  In  ques- 
tion was  not  Intended  as  a  letting  of  "tract 
A"  or  to  create  the  relation  of  landlord  and 
tenant  between  plalntlCCs  and  defendant,  and 
It  Is  a  misnomer  to  speak  of  the  stipulated 
payments  as  a  rental.  The  parties  Intended 
that  "tract  A"  should  be  vacated  Just  as  soon 
as  the  new  terminal  could  be  established, 
and  the  obvlons  purpose  of  providing  a  pro- 
gressively Increasing  scale  of  monthly  pay- 
ments was  to  coerce  defendant  Into  a  speedy 
vacation  of  the  right  of  way  over  that  tract 
and  to  Impose  an  Interminable  and  ever  In- 
creasing punishment  for  a  breach  of  the  sHp 
alntlon.  a  punishment  so  harsh  and  oppress- 
Ir.  so  disproportionate  to  the  subject-matter 
of  ilie  stipulation,  as  to  preclude  the  thought 
that  the  parties  had  In  mind  the  liquidntlon 
of  the  reasonable  damages  that  would  be  sus- 
tRlned  by  plalntlflfa  In  consequence  of  a 
breach  by  defendant.  The  stipulation  for 
dainsiErea  must  be  regarded  as  a  penalty,  and 
therefore  as  nonenforceable.  PlalntiCEs  are 
entitled  to  recover  in  this  action  on  account 
of  defendant's  breach,  but  the  measure  of 
their  damages  Is  the  actual  loss  sustained  by 
them  In  consequence  of  defendant's  occupa- 
tion of  "tract  A."  Such  damages  are  suscep- 
tible of  accurate  measurement. 

The  Judgment  is  reversed,  and  the  cause 
rananded.  All  concur. 


BROWN  V.  KANSAS  CITT  C.  &  S.  HT.  CO. 
(Kansas  Citf  Court  of  Appeals.  MlssourL 
Jane  17,  1912.) 

1.  Bailkoads  (S  350*)~CBOS8iNa  Accident 
—Actions— SuTPiciEHCT  or  Evidence. 
In  an  action  for  Injuriea  In  a  crossing  acci- 
dent, where  plaintiff's  testimony  tended  to  show 
that  no  whfstie  or  bell  waa  sonnded  for  the 


crossing  In  question,  that  the  train  waa  ranning 
down  a  grade  with  bo  little  noise  that  an  atten- 
tive person  in  bis  situation  could  not  hear,  it, 
and  because  of  obstructions  he  could  not  see  it, 
it  warranted  the  conclaslon  that  defendant  wns 
negligent,  and  that  its  negligence  was  the  prox- 
imate cause  of  the  injury,  and  hence  the  caaift 
waa  properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1162-1192;  Dec  Dig.  {  350.*] 

2.  BAiLBOAns  (I  818*)— Cbossino  Acczdbnt 
— Signals— Violation  of  Statutes. 

Failure  to  sound  a  whistle  or  bell  at  a 
railroad  crossing,  as  required  by  Rev;  St.  1009, 
§  3140,  constitutes  negOgence  per  se. 

[Ed.-Jfote.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  1002,  1004,  1005;  Dec.  Dig.  $ 
313.*] 

3.  Railboads  (I  846* )— Cbossino  Accident 
— Proximate  Cause — Bdbdkn. 

Proof  that  a  wbistl^  or  bell  was  not 
sounded  at  a  railroad  crossing  raises  a  pre- 
sumption that  such  failure  was  the  proximate 
cause  of  an  injury,  and  casta  tbe  bnrdien  on  tbe 
company  of  showing  that  it  was  not  sach  cause. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S§  1117-1123;  Dec.  Dig.  1846.*] 

4.  Railboads  ({  350*)— Cbobsino  Accident 
— Actions— Questions  fob  Jubt. 

Where  there  was  evidence  that  no  whistle 
or  bell  was  sounded  at  a  railroad  cros^g  and 
that  plaintiff  and  his  com[>anionB  were  not  In- 
attentive, but  were  listening  for  such  signal, 
it  was  a  question  for  the  jury  whether  the  fail- 
ure to  sound  a  whistle  or  bell  was  the  proxi- 
mate cause  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1152-1192;  Dec.  Dig.  1  S5a*] 

5.  Railroads  (|  350*)— Cbobsihg  Accident 

— CONTRIBUTOBY  NeOLIGEXCE. 

Where  plaintiff  approaching  a  railroad 
crossing  stopped,  looked,  and  listened,  and,  not 
bearing  any  whistle  or  bell,  drove  slowly  to- 
wards tbe  crossing,  he  was  not  negligent  as  a 
matter  of  law  in  failing  to  stop  his  team  and 
go  forward  on  foot  to  a  place  from  which  he 
could  have  seen  the  approaching  train,  since 
this  would  require  him  to  exerdse  extraordi- 
nary care,  while  the  law  only  requires  ordinary 
care. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Gl  1152-1192;  Dec.  Dig.  S  350.*] 

Appeal  from  Circuit  Court,  Cass  County; 
A.  A.  Whitsett.  Judge. 

Action  by  Walter  R.  Brown  against  the 
Kansas  City,  Clinton  &  Springfield  Railway 
Company.  From  a  Judgment  for  plalutilE, 
defendant  appeals.  Affirmed. 

John  H.  Lucae,  of  Kansas  City,  and  Ghaa. 
W.  Sloan,  of  HarriaonTlUe,  for  appellant. 
Ball  &  Ryland,  of  Kansas  City,  and  W.  D. 
Summers,  of  HarrlsoDTlUe,  for  respondent. 

JOHNSON,  J.  Plaintiff  was  Injured  at  ft 
public  road  croBsbis  In  a  collision  between 
bis  wagon  and  a  train  on  defendant's  rail- 
road, and  sued  to  recover  the  moltant  dam- 
ages sustained  by  him  on  the  gronad  that 
his  Injury  was  caused  by  negligence  of  de- 
fendant in  operation  of  the  train.  The 
answer  Is  a  general  denial.  At  the  close, 
of  the  evidence,  a  request  of  defendant  for  a 
peremptory  instruction  was  refused,  and  Is- 
sues of  fact  were  submitted  to  the  jury  In  ap- 
proprlate  Instructions.   A  verdict  for  plaln- 
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tiff  was  retained,  and,  after  Its  motion  for 
a  new  trial  was  overruled,  defendant  ap- 
pealed. The  only  claim  of  error  advanced 
by  oonnael  for  defendant  In  bis  brief  and 
argmn^t  is  tbat  plaintiff  fftlled  to  make  out 
a  case  to  go  to  the  Jury,  and  tliat  the  court 
shonld  have  snatalned  tbe  demurrer  to  the 
evidence. 

Tbe  Injury  occurred  late  In  tbe  afternoon 
of  April  17,  1911,  Just  Inside  tbe  corporate 
Uinlts  of  tbe  city  of  HarrLBonville  at  a  cross- 
ing of  a  pabllc  wagon  road  and  defendant's 
railroad.  Plaintiff,  a  farmer,  was  driving  a 
large,  spirited  team  hltcbed  to  a  new  farm 
wagon.  A  companion  was  seated  with  blm, 
and  a  farm  hand  stood  Immediately  behind 
them  supporting  himself  by  holding  to  the 
back  of  the  seat.  The  tracks  of  three  railroad 
compaoies  run  parallel  to  each  other  through 
HarrisouTllle  from  northeast  to  southwest 
The  wagon  road  under  consideration  ap- 
proaches these  tracks  from  the  southeast,  and 
continues  in  a  northwest  course  until  It  cross- 
es the  middle  tracks,  where  it  turns  on  a  wide 
curve  to  the  west  and  crosses  the  last  tracks 
— those  operated  by  defendant — at  an  acute 
angle.  Plaintiff  approached  the  crossing 
from  the  southeast  First  he  crossed  the 
tracks  of  the  Missouri  Pacific  Railway  Com- 
pany, passing  the  depot  which  was  on  the 
right-hand  side  of  the  public  road.  Then  he 
passed  over  the  space  between  that  crossing 
end  the  crossing  of  two  tracks  (the  main 
line  and  a  switch)  of  the  Missouri,  Kansas 
A  Texas  Railroad.  The  switch  track  was 
SO  feet  beyond  tbe  main  line.  Approximate- 
ly 150  feet  further  on  was  the  crossing  of  a 
'switch  track  of  defendant  and  20  feet  beyond 
that  was  the  crossing  of  tbe  defendant's  main 
line  where  the  collision  occurred.  Buildings 
and  other  obstructions.  Including  freight  cars 
standing  on  defendant's  switch  track,  ob- 
structed the  view  to  the  northeast  from  a 
point  some  distance  southeast  of  the  Mis- 
souri Paclflc  crossing,  and  the  evidence  of 
plaintiff  shows  that  it  was  Impossible  for  the 
occupants  of  the  wagon  to  see  a  train  ap- 
proaching from  tbe  northeast  on  defendant's 
main  line  nntil  after  they  emerged  from  be- 
hind the  box  cars  on  the  switch.  At  that 
time  the  beads  of  the  horses  were  not  over 
four  feet  from  the  main  track,  and  a  pas- 
senger train  coming  from  the  northeast  at 
30  miles  per  hour  was  not  over  160  feet  from 
the  crossing.  Danger  blasts  from  the  loco- 
motive whistle  caused  the  team  to  become 
unmanageable  and  to  plunge  and  bolt  over 
the  crossing.  The  locomottve  struck  the  rear 
end  of  the  wagon,  and  plaintiff  was  injured 
in  the  collision. 

[1  ]  The  evidence  of  plaintiff  tends  to  show 
tbat  no  signal  was  given  for  the  crossing 
either  by  whistle  or  bell.  When  the  wagon 
was  crossing  the  switch  track  of  the  Mis- 
souri, Kansas  &  Texas  Road,  and  was  per- 
haps 190  feet  from  the  place  of  collision, 
plaintiff  and  his  companions  heard  a  crossing 
signal  for  another  crossing  a  quarter  of  a 


mile  to  tbe  northeast,  and  ther  agreed  the 
signal  was  from  a  train  on  one  of  the  other 
roads.  But,  to  guard  against  a  possible  mis- 
take, plaintiff  stopped  momentarily,  and, 
bearing  notUng,  started  the  team  forward 
in  an  ordinary  walk.  He  and  bis  compan- 
ions contlnned  to  look  towards  tbe  northeast, 
and  to  llstoi,  but  none  of  them  became  aware 
of  the  presence  of  the  approaching  train  until 
an  instant  before  the  danger  signal  was 
sounded,  when  It  was  too  late  to  prevent  a 
collision  owing  to  the  fright  of  the  horses. 

The  petition  alleges  that  "defendant  negli- 
gently failed  to  sound  tbe  whistle  of  tbe  loco- 
motive engine  80  rods  before  approaching  the 
crossing,  and  to  continue  to  sound  tbe  same 
at  Intervals  until  said  crossing  was  passed, 
and  failed  to  ring  the  bell  thereon  at  a  dis- 
tance of  80  rods  from  said  crossing,  and  to 
keep  said  bell  ringing  until  said  locomotive 
had  crossed  the  highway."  We  have  stated 
the  facts  of  the  case  from  the  viewpoint  of 
plalntUTs  evidence,  and.  since  we  are  asked 
to  consider  no  other  questions  than  those  pre- 
sented by  the  demurrer  of  defendant  it  will 
not  t>e  necessary  to  refer  to  the  evidence  of 
defendant  which  tended  to  show  that  tlie  en- 
gineer gave  the  proper  signal  for  tbe  cross- 
ing, and  that  the  Injury  was  cauwd  by  plain- 
tltTs  own  negligence. 

Assuming,  as  we  must;  that  neither  tbe 
whistle  was  sounded  nor  the  bell  rung  for 
the  crossing,  and  that  the  train  wMcb  was 
light  was  running  downgrade  with  so  little 
noise  that  an  att^tive  person  In  the  situa- 
tion of  plaintiff  could  not  hear  it  and  be- 
cause of  the  obstructions  to  vision  could  not 
see  It,  we  do  not  hesitate  in  declaring  tbat 
tbe  evidence  of  plaintiff  warrants  the  con- 
clusion tbat  defendant  was  negligent  in  the 
operation  of  Uie  train,  and  ttiat  its  negli- 
gence was  tbe  proximate  cause  of  the  in- 
Jury. 

[2]  Tbe  statute  (section  3140,  Rev.  Stat 
1900)  imposed  the  duty  on  defendant  to  sig- 
nal for  that  crossing  and  the  failure  to  give 
the  signal  per  se  was  an  act  of  n^igence. 
Qratlot  V.  Railway.  116  Mo.  450,  21  S.  W. 
1094,  16  L.  B.  A.  189;  Petty  v.  Railway,  88 
Mo.  306 ;  Herring  v.  Railway,  80  Mo.  App. 
562;  King  v.  Railroad,  148  Uo.  App.  279, 
127  S.  W.  400. 

[3]  Proof  tbat  no  signal  was  given  raises 
an  initial  presumption  that  such  failure  was 
tbe  proximate  cause  of  tbe  Injury  and  casta 
the  burden  on  the  company  of  showing  tbat 
It  was  not  such  cause.  Crumpley  Ball- 
way,  111  Mo.  162,  19  S.  W.  820. 

[4]  Facts  and  circumstances  In  evidence 
give  aid  to  this  presumption,  and  the  ques- 
tion of  proximate  cause  is  presented  by  all 
the  evidence  as  one  involving  an  issue  of 
fact  for  the  Jury  to  solve.  It  is  a  fair  in- 
ference that  plaintiff  and  his  companions 
who  were  not  inattentive  would  have  heard 
the  signal  had  one  been  given  and  thereby 
would  have  been  oialfled  to  avoid  tlie  col- 
lision. 
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[S]  Bat  connsel  for  defendant  arpne  tbat 
piatntifl  was  goUty  of  contxlbatory  negligence 
In  law  In  drlrlsg  into  a  dangeroiui  position 
after  he  knew  » train  was  approaching  from 
Um  nortbeast  It  la  true  a  lallroad  track  is  a 
waning  of  danger,  and  tbat  on  aronacliing 
a  railroad  crosstng  one  must  use  bis  senses 
for  bis  own  protection,  and  must  not  rely  en- 
tJrely  on  the  presumptlott  tbat  the  company 
tOI  perform  Its  duty  witb  r^erence  to  the 
giring  of  signals,  but  tbe  duty  of  the  trav- 
eler on  tbe  bij^way  wbo  bas  a  rlgbt  to  use 
tbe  crossing  and  to  expect  tbat  bis  right  will 
be  acknowledged  is  to  use  fnrdinary,  not  ex- 
traordinary, care— «ucb  care  as  an  ordinarily 
catefol  and  prudent  peratm  in  bis  situation 
would  obsetre  under  sncb  circumstances. 
We  cannot  say  tbat  plaintifT  was  guilty  of 
n^lgeme  in  law.  He  stopped,  looked,  and 
listened,  and,  not  being  apprised  tbat  a  train 
was  approw^iing  <m  dtfendanf s  track,  and 
beUerlng  the  train  be  had  beard  whistle 
was  on  one  of  the  other  roads,  proceeded  for- 
ward  slowly  and  attenttveiy.  The  only  thing 
be  oould  liave  done  that  he  did  not  do  would 
hare  bem  to  stop  tbe  team  in  a  place  of 
safety  and  go  forward  on  foot  to  a  place 
from  which  be  could  bare  seen  the  train.  To 
hM  as  a  mattor  of  law  that  lie  should  have 
done  tUs  would  be  to  boM  him  to  the  exer- 
cise of  extraordinary  care.  Had  the  issue  of 
contributory  negligence  been  tendered  by  the 
aoswer,  we  would  say  that  the  cwduct  of 
plaintiff  was  an  issue  of  tact  for  the  jury  to 
determine.  Certainly  be  was  not  negligent 
in  law.  The  case  Is  Tery  similar  in  vital 
respects  to  tbat  of  Mitchell  v.  Railroad,  122 
Mo.  Ank  GO,  97  S.  W.  S62,  and  we  refer  to 
oar  oidnion  in  that  case  for  a  more  extoided 
^snuslon  of  tbe  rules  we  And  controlling 
flie  present  case.  The  court  properly  orer^ 
rated  tbe  demorrer  to  the  evidence. 

The  Judgment  is  affirmed.   All  concur. 


wiUiiAiis  v.  cmr  OF  sr.  Joseph 

(Kansas  City  Gonrt  of  Appeals.  IfiasonrL 
Jmie  17, 1912.) 

1.  HnnciPAi.  CoBPOunoRB  (|  801*)— Iir- 

JOBIES  TO  TBAVELBBS  ON  DSFBOTIVS  BlBBXTS 

— Tbesfasbers. 
One  riding  a  bicycle  on  a  pathway  used 
u  such  by  the  public,  in  violation  of  an  ordi- 
unce  pnnishlng  one  ndlng  a  bicycle  over  any 
ptth  naed  as  a  pubUc  way  for  pedestrians,  ia  a 
trespasser,  and  he  may  not  recover  for  inja- 
ri«  caused  by  falling  from  the  path  into  an 
excavation  In  the  street  while  riding  on  the 
patb. 

[Ed.  Note. — For  other  caaeB,  see  Mnnidpal 
CorporationH,  Cent  Dig.  SI  1660-1866;  Dec 
Dig.  I  801.»] 

2.  Trial  ({  186*}— EviDENCK-QnasTroH  na 

COOBT. 

The  effect  of  an  ordinance  introdaced  in 
eridence  in  snpport  of  a  defense  la  for  the 
court,  and  it  is  not  necessary  tbat  the  ordl- 
stnce  be  read  to  the  jury. 

[E6.  Note.— For  other  cases,  see  Trial,  Cent, 
piz.  H  318,  830,  321,  S23-327;  Dec.  Dig.  { 
138,  •] 


S.  MtJHICIPAI.  COBPOaATIOITS  (|  816*)— INJU- 
RIES TO  Pbdestbianb  on  Defective  Sibebtb 

— PxnTION— CONOLUSIVBNBSa. 

A  plaintiff,  suing  for  injuries  by  falling 
into  an  ezcavaaon  in  a  street,  who  aUeses  tbat 

he  was  riding  a  bicycle  on  a  patb  osnally  used 
by  pedestrians  when  he  was  thrown  into  the 
excavation,  is  precluded  from  ahowing  that  the 
path  is  not  within  an  ordinance  pmushing  one 
riding  a  bicycle  on  any  path  used  as  a  public 
way  for  pedestrians.  . 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  17U-1716,  X718, 
am  1723;  Dec.  Dig.  f  816.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;  W.  K.  Amide,  Judge. 

Action  by  Walter  Bi.  WUlIama  against  tbe 
Oi^  of  8t  Joseph.  From  a  Judgmoit  for 
plaintiff,  defendant  appeals.  Reversed. 

W.  B.  Norria,  O.  D.  Shnltz,  and  Phil  A. 
Slattery,  all  of  St  Joseph,  for  appellant 
Kendall  B.  Randolph,  of  St  Joseph,  for  re- 
spondent 

BROADDITS,  P.  J.  The  object  of  this  ac- 
tion is  to  recover  damages  against  the  de- 
f^dant  ct^  ft>r  injuries  plaintiff,  a  boy 
over  12  years  of  age,  received  as  the  result 
of  having  fallen  Into  an  excavation  on  Twen- 
ty-Second street  The  evidence  showed  that 
that  part  of  the  street  where  plaintiff  fell 
Into  the  excavation  is  mostly  unimproved, 
there  being  no  sidewalks  and  no  paving. 
The  excavation  in  question  extends  into  the 
street  about  10  feet  Persons  passing  along 
the  street  used  any  part  of  tbe  same  that 
was  convenient,  but  at  the  point  In  question 
there  was  a  path  used  on  tha  west  side  by 
pedestrians  for  a  short  distance.  Plaintlff'a 
bicycle,  while  be  was  rldhig  along  this  fiath, 
was  for  some  cause  not  stated  deflected  from 
its  conrse,  and  be  was  thrown  into  the  exca- 
vation and  injured.  It  was  shown  tbat  tbe 
excavation  had  been  made  1^  a  man  by  the 
name  of  Both  some  ftnir  or  five  yearn  previ- 
ously, it  is  assumed,  was  one  ot  tbe 
dty'e  contractors.  Tb^  petition  alleges  that 
plaintiff  was  riding  on  his  bicy^  "in  a  patb 
usually  used  by  pedestrians.** 

Tbe  dty  set  up,  among  others,  the  defense 
of  one  of  its  ordinances  "**^ng  it  unlawful 
for  any  person  over  the  age  of  12  yean  to 
ride  a  bicycle  or  similar  vehicle  "upon  or 
over  any  sidewalk,  by-way,  or  path  used  as 
a  public  way  tor  pedestrians  in  tbe  dty  of 
St  Joseph.** 

Plaintiff  gave  tbe  required  notice  to  the 
dty  of  his  injury,  and  other  particulars  re- 
quired in  such  cases,  but  failed  to  state  that 
such  injury  was  suffered  in  Buchanan  coun- 
ty. Mo.;  but,  as  the  case  will  be  disposed  of 
on  another  point,  the  omission  Is  not  deemed 
material.  Tbe  said  ordinance  of  the  cttf  was 
offered  and  received  in  evidence,  but  not  read 
to  the  Jury.  Various  Instructions  were  of- 
fered and  given  for  each  side  of  the  contro- 
versy; but,  as  tbe  result  rests  upon  tbe  one 
offered  by  defendant  as  a  demurrer  to  plain* 
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tiff's  case,  It  la  not  necessary  to  mention 
them.  The  flnding  and  judgment  were  for 
plalntlir,  from  which  defendant  appealed. 

[1]  The  plaintiff,  upon  his  own  showing, 
was  not  entitled  to  recover,  and  defendant's 
demurrer  should  have  been  given.  It  Is  as- 
serted by  plaintiff,  and  admitted  by  defend- 
ant, that  plaintiff  was  riding  his  bicycle  in 
a  pathway  used  as  such  by  the  public.  The 
ordinance  In  question  prohibits  Its  use  as 
such  and  provides  a  penalty  for  its  violation. 
The  plaintiff  was  a  trespasser,  and  not  en- 
titled to  recover.  Barney  v.  Railway  Co., 
126  >Io.  372,  28  S.  W.  1069,  26  I*  R.  A.  847. 
There  the  plaintiff,  a  small  boy,  was  Injured 
by  Jumping  on  and  off  a  train  within  the  city 
limits.  It  was  held  that  he  was  a  trespasser, 
in  that  his  act  was  prohibited  by  both  the 
statutes  of  the  state  and  the  ordinances  of 
the  city. 

[21  But  respondent  says  that  point  cannot 
be  raised  on  appeal,  as  the  ordinance  was 
not  read  to  the  Jury.  It  was  not  necessary 
that  It  should  be.  Its  effect  was  a  matter  of 
law  for  the  court. 

[3]  The  plaintiff  makes  an  effort  to  show 
that  the  path  was  not  a  way,  in  the  sense 
used  In  the  ordinance.  He  is  concluded  by 
the  allegation  of  his  petition  that  it  was  such. 

The  cause  is  reversed.  AU  ooDcur. 


UBBB  T.  LIBBE. 

(Kansas  City  Conrt  of  Appeals.  Hissonrl. 

.  June  17,  1912.) 

1.  Divorce  (5  214*)— Aumont— Jubisdiction 
—Statutes. 

Under  Bev.  St  1909,  S  2375,  which  pro- 
vides that  the  court  on  appIi<£itioQ  may  allow 
maintcuance  and  alimony  pending  a  suit  for 
divorce  in  all  caseB  where  the  same  would  be 
just,  whether  the  wife  be  plaintiff  or  defend- 
ant, the  original  jurisdiction  as  to  alimony  is 
lodged  in  the  circuit  court,  and  a  motion  for 
alimony  pendente  lite  filed  in  that  court  in  a 
divorce  proceeding  relates  to  a  separate  cause 
of  action,  though  incidental  to  the  divorce  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  SI  626-631;  Dec.  Dig.  §  214.»] 

2.  DivoBCE   (5  255*)— Au MOST— Appellate 

JURISniOTION. 

An  order  of  the  circuit  court  allowing  or 
disallowing  alimony  pendente  lite  made  on  a 
proper  hearing  of  the  motion  therefor  on  fail- 
ure of  the  defeated  party  to  perfect  an  ap- 
peal from  the  order  becomes  a  final  adjudica- 
tion of  the  issues  raised  by  the  motion,  not 
subject  to  collateral  attack  of  the  defeated 
party.  - 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  }§  722-724;  Dee.  Dig.  {  256.*] 

3.  Dismissal  ano  Nonsuit  (8  60*)— Want  or 
Prosecution. 

Where  plaintiff  does  not  come  into  court 
to  prosecute  his  suit  or  when  there  is  no  evi- 
dence introduced,  the  proper  practice  is  to  dis- 
miss the  suit. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  H  140-152;  Dec  Dig. 
i  60.*] 


4.  Evidence  (8  43*)— JnoiciAi.  Notick— Ju- 
dicial Proceedinqs— Records. 

Upon  a  motion  in  the  circuit  court  for  ali- 
mony pending  appeal,  the  court  la  bound  to  talic 
judicial  notice  of  the  evidenfie  heard  at  the 
trial  of  the  inlt  on  its  merits  pertelning  to 
the  issue  of  alimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  !9  62-65;  Dec.  Dig.  |  43.*] 

5.  Divorce  ({  214*)— Motion  fob  Alimont— 
Hbarinq, 

Where  defendant's  motion  for  alimony 
pending  her  appeal  from  a  judgment  for  plain- 
tiff was  presented  by  her  counsel  at  the  hear- 
ing and  read,  but  no  evidence  on  the  motion 
was  offered,  the  refusal  to  offer  evidence  nas 
in  effect  a  declaration  that  defendant  had  no 
evidence  additional  to  that  before  adduced,  and, 
in  view  of  the  evidence  before  the  court  at  the 
trial,  there  was  a  proper  hearing  of  the  mo- 
tion. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  SS  620-«31;  Dec.  Dig.  S  214.*] 

6.  Divorce  (J  221*)- Alimont  Pendente  Li- 
te—Natubb  AND  RiOHT. 

Whether  guilty  or  innocent,  the  wife  has 
a  right  to  prosecute  or  defend  an  action  for  di- 
vorce and  the  husband  must  furnish  the  means 
of  attack  or  defense,  if  she  is  withont  ade- 
quate means  of  her  own,  and  this  right  ex- 
tends to  the  means  of  prosecutii^  an  appeaL 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  gg  642,  643;  Dec.  Dig.  {  221.*] 

7.  Divorce  (g  224*)— Alimony  Pendente  Li- 
te—Application— Denial. 

In  a  husband's  action  for  divorce,  where 
it  appeared  that  plaintiff  was  a  prosperous 
business  man  in  good  circumstaaces  and  en- 
joying a  good  income,  and  that  the  wife  had 
no  means  of  her  own,  and,  unless  she  procured 
money  from  her  husband  for  her-  support  and 
to  carry  on  the  suit,  would  have  to  abandon 
it  or  obtain  means  from  her  family  or  friends, 
the  denial  of  the  wife's  motion  for  aljmi>ny 
pending  her  appeal  from  a  jndgment  for  plain- 
tiff was  an  abuse  of  the  circuit  court's  ducre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  f  C46;  Dec.  Dig.  g  224.*] 

8.  Divorce  (g  2r>.'>*)— Application  for  Ali- 
mony Pendente  Lite— Renewal  of  Appli- 
cation. 

A  judgment  of  the  circuit  court  denying  al- 
imony pendente  lite,  though  not  appealed  from, 
did  not  divest  the  court  of  jurisdiction  over  that 
subject-matter,  since  up  to  the  rendition  of  floal 
judgment  in  the  action  the  court  has  statutory 
power  to  deal  with  alimony,  regardless  of  for- 
mer motions  and  judgments  upon  them,  within 
the  limits  of  a  soifnd  discretion;  and,  on  re- 
mand for  final  decree  dismissing  the  petition 
and  cross-petition  (or  divorce,  the  conrt  until 
the  entry  of  such  decree  has  like  jurisdiction  as 
to  alimony. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent. 
Dig.  §8  722-724;  Dec.  Dig.  |  255.*] 

9.  Divorce  (g  215*) — Alimony— Amount. 

In  a  huwand's  action  for  divorce,  where  it 
appears  that  he  was  a  prosperous  business  man 
and  enjoyed  a  good  Income  and  that  the  wife 
was  without  means,  held,  that  an  allowance  of 
temporary  alimony  at  the  rate  of  $60  per  month 
and  a  lump  sum  for  25  months'  unpaid  alimo- 
ny at  that  rate  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  8S  632-634;  Dec.  IMg-l  216.*] 

10.  Divorce  (g  227*)  —  Gounsei.  Fxks  — 
Amount. 

In  a  husband's  actiop  for  divorce,  where  it 
appeared  that  he  was  a  prosperous  business  man 
with  a  good  income,  and  that  the  wife  had  no 
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mean*,  an  aUowance  of  $1,075  for  attorner's 
fets  to  her  on  appeal  and  $175  for  money  laid 
•nt  b;  her  attorneys  held  not  excessive. 

lEd.  Note.— For  otber  CBses,  see  rHTorce.  Cent. 
m.  K  653.  854;  Dec  Dig.  |  227.*] 
11.  Divorce  (j  224*)— Alm>wance— Expenses. 

Id  a  husband's  action  for  divorce,  where  it 
ippfared  that  the  wife  was  without  means,  and 
tfcat  the  husband  hnd  a  good  income,  a  reason- 
iMp  allowance  on  the  wife's  motion  for  suit 
money  to  defray  expenses  and  fees  on  plain- 
tiff's appeal  from  the  Judgment  sustaining  a  mo- 
tion for  alimony  and  suit  money,  and  a  reason- 
■ble  allowance  of  suit  money  to  defend  the  judg- 
ment sn  defendant's  motion  to  set  aside  a  jvAk- 
meat  on  a  former  motioa  for  alimony  and  suit 
money,  were  proper. 

(Ed.  Note. — For  other  eases,  see  Divorce,  Gent. 
I -is.  I  64U;  Dec.  Dig.  i  Zli.*\ 

.Appeal  from  Circuit:  Court,  Bu<Aiai)an 
County;  WUUam  D.  RDSk,  Judga 

AcUoD  for  dlTorce  toy  Herman  B.  Ubbe 
against  Estelle  M.  Utbe.  After  a  rereraal 
and  remand  npon  defendant's  appeal  from  a 
decree  granting  plaintiff  a  divorce  and  dis- 
missing defendant's  cross-bill,  defeodant,  by 
notion  In  tlie  drcnlt  court,  attacked  Its  judg- 
mait  oTerrullng  ber  motion  for  alimony  and 
ault  money,  and  flled  a  new  motion  for  ali- 
mony pendente  lite.  Motions  sastalned,  and 
I^lDtiff  appeals.  Judgment  setting  aside 
denial  of  motion  for  suit  money  reversed, 
and  Judgmmt  on  motions  for  alimony  af- 
firmed. 

See.  also,  167  Mo.  App.  701,  138  S.  W.  685; 
157  Mo.  App.  610,  138  S.  W.  688. 

Allen  A  Gabbert,  of  St  Joseph,  for  appel- 
lant Charles  G.  Crow,  of  St  Jos^h,  for  re- 

^Kindent. 

JOHNSON,  J.  The  cause  is  before  us  at 
this  time  on  appeals  of  plaintiff  from  Judg- 
ments rendered  in  favor  of  defendant  on  cer- 
tain motions  filed  by  defendant  relating  to 
alimony  pendente  lite  and  suit  money.  In 
1908  plaintiff  commeuced  the  action  by  filing 
his  petition  for  a  divorce.  In  due  time  de- 
fendant answered  and  also  filed  a  cross-bill, 
In  which  she  prayed  for  a  divorce,  for  the 
custody  of  the  offspring  of  the  marriage,  and 
for  alimony.  Before  the  trial  defendant  filed 
a  motion  for  alimony  pendente  Ute  and  suit 
money,  and  the  court  sustained  the  motion, 
and  made  defendant  an  allowance  for  her 
maintenance  and  for  attorney's  fees  that  evi- 
dently was  Intended  to  provide  for  her  ne- 
cetisitles  until  the  trial  of  the  case  on  its 
merlu.  The  court  at  the  trial  found  the  Is- 
mes  for  plaintiff,  granted  liim  a  divorce, 
and  dismissed  defendant's  cross-bill.  De- 
fendant appealed  to  tbls  court,  and  we  held 
that  neither  party  was  entitled  to  a  divorce. 
Llbbc  v.  LIbbe,  157  Mo.  App.  701,  138  S.  W. 
68a.  After  the  trial  and  before  perfecting 
her  appeal,  defendant  filed  a  motion  for  ali- 
mony and  suit  money  pending  the  appeal. 
The  court  overruled  the  motion,  and  defend- 
ant failed  to  appeal  from  the  Judgment  over- 
niling  It    After  perfecting  ber  appeal,  de- 


fendant filed  a  motion  In  this  court  for  ali- 
mony and  salt  money  pending  the  appeal. 
This  motion  was  taken  with  the  case,  and 
was  overruled  In  our  decision  on  the  ground 
that  original  Jurisdiction  over  issues  of  ali- 
mony is  vested  alone  In  the  circuit  court 
having  Jurisdiction  of  the  divorce  suit  KOd 
that  since  defendant  had  not  appealed  from 
the  Jndgment  of  the  drcnlt  coufc  disallowing 
alimony  pendente  lite  and  suit  money  there 
was  nothing  before  ns  for  review  but  the 
judgment  awarding  a  divorce  to  plaintiff, 
and  giving  him  the  custody  of  the  child.  We 
concluded  by  reversing  the  Judgment  and 
remanding  tiie  case  "for  further  proceedings 
in  accordance  with  the  views  expressed." 
After  the  cause  was  remanded  to  the  (drcult 
court,  defendant  on  June  15,  1911,  flled  a 
motion  atbicking  the  Jndgment  overmling- 
her  motion  for  alimony  and  suit  money, 
which,  as  stated,  was  flled  in  the  circuit 
court  after  the  trial  of  the  case  on  the  mer- 
its, and  which  was  overruled  July  20^  1909. 
The  ground  of  the  attack  was  that  the  court 
overruled  the  motion  without  hearli^  evi- 
dence. Plaintiff  flled  an  answer  to  this  mo- 
don,  in  which  the  Jurisdiction  of  the  court 
to  entertain  It  was  challenged.  The  court 
tried  the  Issues  raised  by  this  motion  and 
answer  on  June  20,  1011.  Evidence  was  in- 
troduced from  which  It  appears  that,  when 
the  motion  filed  by  defendant  for  alimony 
pending  the  appeal  of  the  divorce  suit  came 
on  regularly  for  hearing,  both  parties  were 
represented  in  court  by  counsel.  Referring 
to  the  motion,  the  court  said:  "Are  you 
ready  to  take  It  up?"  Counsel  for  plaintiff 
answered:  *'Yes,  sir."  Counsel  for  defend- 
ant: "Then  read  the  motion  for  salt  mon- 
ey." The  court  Inquired  of  counsel  for  de- 
fendant: "Do  you  wish  to  be  heard  on  it?" 
Counsel  said:  "No."  Counsel  for  plaintiff 
then  made  an  argument,  and  the  court  took 
the  motion  under  advisement  Afterward 
the  court  overruled  the  motion,  and  the 
following  record  was  made  of  the  order: 
"Thursday,  July  20,  1909,  and  during  the 
May  term  of  the  circuit  court  1909.  Now 
at  this  day  come  the  parties  to  the  above- 
entitled  cause  by  their  respective  attorneys 
and  the  motion  for  suit  money  coming  on 
regularly  for  hearing  is  at  this  time  taken 
up,  argument  of  counsel  heard  thereon,  and 
this  court,  being  fully  advised  In  the  prem- 
ises, doth  now  overrule  said  motion."  Coun- 
sel for  defendant  did  not  offer  any  evidence 
on  the  motion.  Evidence  had  been  heard  by 
the  court  on  the  first  motion  for  alimony 
and  suit  money,  and  at  the  trial  of  the  di- 
vorce suit  the  Issues  relating  to  alimony  had 
been  thoroughly  contested  by  the  parties  and 
the  court  had  before  it  evidence  pro  and  con 
bearing  on  the  subjects  of  plaintiff's  pecun- 
iary condition  and  defendant's  lack  of  means. 
Counsel  for  defendant  testified  that  he  re- 
fused to  Introduce  evidence  or  to  submit  the 
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motion  tot  adjadteaUoD  tor  the  veuon  that 
he  deemed  the  court  was  prejndleed  agalDSt 
his  dlent,  hot  the  Btenograph«r*a  notee  from 
which  we  have  quoted  ebow,  as  etated,  that 
be  read  the  motion  to  the  conrt  and  declined 
to  make  an  argiiipent  upon  it  The  ooort 
sustained  the  presoit  motion  to  set  aside 
the  Jndgmoit  entered  July  20*  1909,  OTerral- 
ing  defendant's  motion  for  alimony  and  suit 
money  on  the  ground  that  since  tbi&ce  had 
been  no  1^1  hearing  of  that  moticm  the 
conrt  was  without  Jurisdiction  to  mter  a 
judgment  OTerrnUng  it  nalntut  Immediate- 
ly filed  a  motion  for  a  new  trtal  irtilch  was 
overruled,  wheroipon  plalotlfl  filed  affidavit 
for  aiveal  and  the  appeal  was  allowed.  All 
of  these  proceedings  occurred  on  June  20, 
1911.  On  July  S,  1911,  and  at  the  same 
term,  the  order  of  appoil  was  set  aside,  and 
on  July  8th  the  appeal  again  was  allowed. 
We  shall  dispose  of  tiie  judgment  on  this 
motion  before  referring  to  the  other  motions 
we  ate  called  on  to  review. 

[1]  The  statute  provides  (section  2875,  Ber. 
Stat  1909):  "Tlie  court,  on  application  of 
eltbra-  party,  may  make  su<di  alteration,  from 
time  to  tbne,  as  to  the  allowance  of  alimony 
and  maintenance,  as  may  be  proper,  and  the 
court  may  decree  alimony  pen^ng  the  suit 
for  divorce  In  all  cases  where  tte  same 
would  be  just  whether  the  wife  be  plaintiff 
or  defendant,*'  etc.  Under  this  statute,  the 
original  jurisdiction  of  the  subject  of  ali- 
mony is  lodged  in  the  circuit  court  (Llbbe  v. 
Llbbe,  1B7  Ma  App.,  loc.  dt  700,  1S8  S.  W. 
686),  and  a  motion  for  alimony  pendente  lite 
filed  in  Quit  court  in  a  divorce  proceeding 
relates  to  a  cauM  of  action  that  Is  separate 
and  distinct  fnnn  the  divorce  cause,  but  is 
incidental  thereto.  "The  power  of  the  court" 
say  the  Supreme  Conrt  in  State  ex  ret  v. 
Seddon.  03  Ho.  520,  6  8.  W.  842,  "to  order 
and  enforce  allowance  tor  alimony  pendente 
lite,  although  an  adjunct  of  the  action  for 
divorce,  Is  an  Independent  proceeding  stand- 
ing upon  its  own  merits,  and  in  no  way  de- 
pendent upon  the  merits  of  the  Issues  in  the 
divorce  suit  or  In  any  way  affected  by  the 
final  decree  upon  those  mertts.  It  grows,  ex 
necessitate  r^  out  of  the  relations  between 
the  parties  to  the  controvwsy,  and  has 
nothing  to  do  with  the  merits  of  that  con- 
troversy. The  order  making  aucA  allowance 
lb  this  case  was  a  final  and  definite  order 
disposing  of  the  merits  of  tiiat  proceeding  In 
the  circuit  conrt  and  the  relator  was  enti- 
tled to  make  his  appeal." 

[2]  Such  being  the  nature  of  the  subject 
of  alimony  pendente  lite,  an  order  of  allow- 
ance or  disallowance  of  such  alimony  made 
on  a  proper  hearing  of  the  motion  therefor 
Is  an  adjudication  of  the  issues  raised  by  the 
motion,  and,  on  the  failure  of  the  defeated 
par^  to  perfect  an  appeal  from  the  judg- 
ment sustaining  or  overruling  the  motion, 
the  adjudication  becomes  final.  Defendant 
In  falling  to  appeal  from  the  judgment  over- 
ruling her  motion  for  alimony  and  suit  mon- 


ey pending  the  appeal  cannot  be  heard  to 
diallenge  that  adjudication  bi  a  collateral 
attadc 

But  counsel  for  defendant  Insist  that 
there  was  no  proper  and  lawful  hearing  of 
the  motion,  since  the  record  of  ttie  Judg- 
ment falls  to  show  the  court  heard  evidence 
hitroduced  thereon,  and  that  this  was  sncb 
an  Irr^larity  as  would  warrant  the  court 
In  setting  aside  the  Judi^nent  In  a  proceed- 
ing for  that  purpose  Instituted  at  a  SDtme- 
quent  term. 

[t]  We  concede  that  "U  the  plalntUC  doee 
not  come  into  court  to  prosecute  Ills  suit,  no 
jadgmoit  can  be  taken  against  him,  and  his 
action  should  be  dismissed"  (Wri^t  Salts- 
bury,  46  Mo.  26;  Clowser  t.  Moland.  72  Mo. 
Apjf.  loc.  dt  220),  and  that  "when  thoe  ia 
no  evidfflice  introduced  ttn  proper  practice  Is 
to  dismiss  tlw  proceedings"  (Kelerher  v. 
Henderson,  208  Mo.  loc  cit  616,  101  8.  W. 
1088). 

[4,  5]  But  these  rules  do  not  aid  the  posi- 
tion of  defendant,  for  the  obvious  reasonp 
that  defendant  was  present  at  the  hearing 
by  her  counsel  wbo  presented  the  motion  to 
the  court  by  reading  it  and  tbe  court  bad 
before  It  evidence  on  the  issues  thus  raised. 
Though  the  motion  related  to  an  Independ- 
ent proceeding,  it  was  a  proceeding  that  wai* 
Ingrafted  on  the  action  for  divorce,  and  the 
court  was  bound  to  take  judicial  notice  of 
the  evidence  heard  at  the  trial  of  the  snlt 
on  Its  merits  which  pertained  to  the  issues 
of  alimony  and  suit  money.  This  evidence 
was  fresh  in  the  mind  of  tbe  court  folly 
covered  the  issues  raised  by  the  motion,  and 
It  would  be  absurd  to  say  that  the  court. 
In  order  to  act  Intelligently  on  the  motion, 
was  bound  to  hear  anew  evidence  already 
lodged  In  his  breast  The  refusal  of  counsel 
for  defendant  to  offer  evidence,  In  effect  was 
a  declaration  that  defendant  bad  no  addi- 
tional proof  to  that  already  adduced.  We 
conclude  the  record  discloses  that  there  was 
a  proper  bearing  of  the  motion,  that  tbe 
Judgment  rendered  thereon  was  not  irregu- 
lar, and  that  it  should  not  have  been  set 
aside  on  the  ground  of  fatal  irregularity. 

Immediately  after  ttie  court  sustained  the 
motion  setting  aside  the  judgment  we  have 
been  discussing,  defendant  filed  another  mo- 
tion (on  June  M,  1011)  for  alimony  pendente 
lite  and  suit  money.  Plaintiff  filed  an  an- 
swer and  defendant  a  reply.  The  Issues 
raised  by  these  pleadings  were  tried  on  July 
27tb,  and  the  court  rendered  the  following 
jud^oit:  "Now,  on  this  27th  day  of  July, 
1911,  comes  tbe  parties  to  this  cause  in  per- 
son, and  by  their  respective  attom^s,  and 
a  motion  for  temporary  alimony,  snlt  money, 
and  attorney  fees,  filed  herein  June  24,  1911, 
entitled  'Exliibit  B,*  is  now  here  taken  up, 
presented  to  the  court  the  evidence  Is  here 
and  the  ailment  of  coonaeU  and  the  conrt 
being  fully  advised  In  the  premises,  sustains 
said  motion,  and  now  here  adjudges  and  da- 
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ciees  tliat  defendant  be  allowed  the  sum  of 
$1,075  for  her  attorney  feea  to  date,  and  ttie 
further  smn  of  $175  as  expraue  money  laid 
out  for  her  by  her  attorneys,  all  the  nm  to 
be  paid  to  Mr.  Charles  0.  Crow,  her  attorney 
of  record;  also,  the  further  snm  of  fl,SOO  as 
aUmony*  which  Is  now  fixed  at  the  sum  of 
100  a  month,  and  to  be  paid  the  first  day  of 
each  month  until  the  further  order  of  this 
court,  said  motion  of  $1,500  being  for  the  & 
months  since  the  alimony  money  herein 
awarded  said  defendant  ceased  to  be  paid." 
In  due  time  plaintlfl  filed  motions  for  a  new 
trial  and  in  arrest  of  Judgment,  which  were 
OTermled.  and  plain tiCP  appealed. 

As  we  have  already  stated,  the  court  had 
snstained  a  motion  for  alimony  pendente 
Itte  and  suK  money  presented  by  defendant 
shortly  after  the  Institution  of  the  suit,  and 
plaintiff  had  performed  that  decree  by  mak- 
ing the  required  payments  to  the  time  of  the 
trial  of  the  divorce  suit  The  purpose  of  the 
motion  filed  by  defendant  at  the  conclusion 
of  the  trial  on  the  merits  was  to  procure  an 
order  continuing  the  allowance  to  defendant 
of  maintenance  money  during  the  pendency 
of  the  divorce  action  on  appeal,  and  also  to 
procure  an  allowance  of  suit  money  that 
would  enable  her  to  pay  her  counsel  a  rea- 
sonable fee  for  representing  her  In  the  ap- 
pellate court;  the  allowance  for  attorney's 
fees  and  expenses  made  under  the  original 
motion  being  insufficient  to  cover  such  fees 
and  expenses.  After  the  court  overruled 
that  motion  defendant  received  no  money 
from  ber  tauslNUid,  and,  being  wholly  without 
means  oT  hor  own,  was  compelled  to  dep^d 
on  her  fiitiiar  for  her  sustenance  and  for 
means  to  carry  on  the  suit  The  allowance 
In  question  being  for  alimony  during  the  pe- 
riod following  that  of  the  original  order  and 
for  suit  money  for  the  same  period  covers 
the  same  ground  as  that  Included  within  the 
veape  of  the  overruled  motion,  and  it  is  the 
contention  of  plalntlET  that  the  judgment  ren- 
dered on  that  motion  is  res  adjudicata  of  all 
lEBoea  which  were  raised  or  should  have  been 
raised  by  It 

[1,7]  We  can  conceive  of  no  just  ground 
on  which  the  order  of  the  court  overruling 
that  motion  could  have  been  based.  Plaintiff 
Is  a  prosperous  business  man  in  good  drcum- 
stances  and  rajt^ring  a  good  income  from 
his  business.  Defendant,  his  wife,  had  no 
means  of  beae  own,  and  unless  she  procured 
the  nKHtey  from  her  husband  for  her  sup- 
port and  to  carry  on  the  divorce  suit  neces- 
sarily either  would  have  had  to  abandon  the 
BDlt  or  else  resort  to  her  fomlly  or  friends 
for  means.  The  law  dora  not  contemplate 
that  a  wife  shall  be  reduced  to  a  condition 
80  bard.  The  ecclesiastical  courts  of  Eng-' 
land  allowed  jndt  money  almost  as  a  matter 
of  course,  and  regulated  the  allowance  to 
meet  algrades  as  they  arose.  Our  statute 
relating  to  tflmony  pendente  lite  and  suit 
money  are  bat  a  modern  adaptation  of  the 
mloB  and  practices  ot  the  ecclesiastical  law. 


Whethra  4:uilty  or  Innocent,  the  wife  has  a 
right  to  prosecute  or  defend  an  action  for 
divorce,  and,  since  the  husband  usually  holds 
the  purse  strings,  he  must  furnish  her  the 
means  of  attack  or  defense  If  she  is  without 
adequate  means  of  her  own.  The  fact  that 
the  trial  court  found  that  the  wife  was  the 
guilty  party  did  not  deprive  her  of  her  right 
to  an  appeal  and  of  her  right  to  the  means  of 
prosecuting  It  end  of  sustaining  herself  dur- 
ing Its  pendency.  Robblns  v.  Robbins,  138 
Mo.  App.  211,  119  S.  W.  1075;  Rosenfeld 
Bosenfeld,  63  Mo.  App.  411 ;  Adams  v. 
Adams,  49  Mo.  App.  592.  The  overruling  of 
defendant's  motion  for  alimony  and  suit 
money  pending  the  appeal  was  not  an  exer- 
cise of  sound  discretion,  and  under  all  the 
drcnmstances  of  the  case  was  a  grievous 
wrong  to  defendant 

tl]  It  Is  trae  the  judgment  overruling  the 
motion  was  an  adjudication  of  the  issues  it 
raised,  and  the  failure  of  defendant  to  ap- 
peal left  that  adjudication  impervious  to  a 
subsequent  collateral  attack,  but  it  did  not 
divest  the  circuit  court  of  Jurisdiction  over 
the  subject-matter  of  alimony  pendente  lite. 
Before  the  rendition  of  final  judgment  in 
the  divorce  action,  and  while  the  action  Is 
pending  in  the  circuit  court  that  court  Is 
given  the  power  by  the  statutes  to  deal  with 
the  subject  of  alimony  (Robblns  v.  Robblns, 
Bupra),  and  regardless  of  former  motions  and 
of  judgments  upon  them,  within  the  limits 
of  a  sound  discretion,  the  court  may  make 
such  changes  and  alterations  In  respect  of 
such  Judgments  and  of  the  allowance  of  ali- 
mony as  the  circumstances  of  the  case  seem 
to  demand.  At  the  time  of  the  rendition  of 
the  judgment  on  the  motion  under  considera- 
tion the  divorce  suit  was  pending  in  the  cir- 
cuit court.  Our  mandate  remanded  It  to 
that  court  "for  further  proceedings  In  ac- 
cordance with  the  views  expressed."  which 
meant  that  the  final  decree  dismissing  the 
petition  and  cross-petition  for  divorce  were 
to  be  entered  at  a  future  time.  Until  the 
entry  of  that  decree  the  action  was  pending, 
the  circuit  court  had  Jurisdiction  of  the  sub- 
ject of  alimony,  and  possessed  the  power  to 
deal  with  that  subject  in  its  entirety. 

[1, 1 0}  Taking  Into  consideration  the  pe- 
cuniary ability  of  plaintiff  and  the  status  of 
the  parties,  we  do  not  find  that  the  allowance 
of  alimony  was  excessive,  and,  considering 
the  nature  and  history  of  the  divorce  suit, 
we  think  the  allowance  for  attom^s  tees 
was  within  proper  bounds. 

[11]  Dtfendant  filed  two  other  motions, 
one  for  suit  mon^  to  defray  her  expenses 
and  fees  In  the  matter  of  plaintlfTs  appeal 
from  the  Judgment  sustaining  the  motion  for 
alimtmy  and  suit  money  and  the  other  for 
suit  money  to  defend  the  judgment  on  the 
motion  to  set  aside  the  judgment  on  the  for- 
mer motion  for  alimony  and  suit  mon^. 
The  court  snstained  these  motions,  and  made 
a  reasonable  allowance  in  each  instancsw 
This  was  proper. 
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The  Judgment  setting  aside  the  Jodgment 
^rendered  Jnly  20,  1900)  overruling  the  for- 
mer motion  for  salt  money  is  reversed.  The 
judgments  rendered  on  the  three  motions  re- 
lating to  alimony  and  suit  money  are  afilrm- 
ed.  All  concur. 


McDAirraL  T.  UNITED  RTS.  00.  OF 
ST.  LOUIS. 

(St  Iiouis  Court  of  Appeals.    Missouri.  June 
4,  1912.    Rehearmg  Denied  Jane 
15.  1912.) 

L  BVIDBNCE   (S  458*)— Pabol  Bvidbscb  — 

WBirrKN  CONTEACT— COLLATKBAL  FACTS— 

Interpretation  of  Wbiting. 

Whether  a  written  contract  be  ambiguoas 
or  not,  parol  evidence  is  admisBible  to  show 
the  coUateral  facts  and  the  circumstances  un- 
der which  it  was  executed,  to  enable  the  court 
to  sacertain  the  aubject-matter  and  intelli- 
gently interpret  the  writing  with  reference 
thereto. 

[Ed.  Note.— For  other  cases,  see  E^dence, 
Cent  Dig.  i  2083;  Dee.  Dig.  {  458.*] 

2.  Evidence    (S{   460,  461*)— Paboi.  Evi- 
dence—Written  Contract- AuBiamTT. 

Where  the  language  of  a  written  contract 
imports  an  ambiguity,  parol  evidence  ia  compe- 
tent to  show  the  situation  of  the  parties  and 
the  subject-matter  at  the  time  it  was  executed, 
though  direct  evidence  of  what  the  parties  In- 
tended is  iaadmiasible. 

[Ed.  Nc^e.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2U5-2128;  Dec  Dig.  H  460, 
461.*] 

3.  Evidence  f|8  419,  408*)— Pabol  Bvidbncb 
— Written  Contbact. 

The  rule  that  parol  evidence  is  inadmissi* 
ble  to  show  a  contemporaneous  parol  agree- 
ment which  tends  to  vary  or  contradict  the 
terms  of  a  written  contract  does  not  obtain 
with  respect  to  receipts,  nor  to  the  considera- 
tion clause  of  a  contract  or  deed,  when  auch 
clause  is  nothing  more  than  a  recital  of  fact. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  IMS.  SJL 1912-1928,  1820-184^:  Dec  Dig. 
fl  419,  406.*] 

4.  Evidence  (I  419*)  — Paeol  Evidence — 
CoNSiDEBATiON— Contract. 

,  The  rule  that  parol  evidence  is  admissible 
to  explain  a  mere  formal  statement  of  the  con- 
sideration in  a  contract  or  deed  is  subject  to 
the  exceptions  that  one  may  not  contradict  the 
consideration  expressed  In  a  deed  executed  by 
him  80  as  to  defeat  its  operative  words,  and 
also  that  where  the  statement  of  the  consid- 
eration enters  into  the  contract  creating  and 
attesting  the  rights  of  Uie  parUes,  it  is  not 
open  to  contradiction  by  extrinsic  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S§  1912-1928;  Dec.  Dig.  8  419.*] 

5.  Evidence  (8  419*)  — Pabol  Evidence  — 
Consideration  for  Helease. 

PlaintifiF,  having  been  injured  in  the  oper- 
ation of  a  street  oar,  executed  &  release,  recit- 
ing "for  and  in  consideration  of  the  sum  of 
$175,  Dr.  Brokaw's  bills  and  St.  John's  Hos- 
pital bill"  to  her  in  hand  paid  by  defendant, 
the  receipt  of  which  was  acknowledged,  she  re- 
leased defendant  from  liability  for  the  inju- 
ries. Held,  that  the  consideration  clause  of 
the  release  was  not  contractual  in  its  nature 
as  distinguished  from  a  mere  recital  of  fact 
pertaining  to  the  consideration  and  receipt 
and  hence  parol  evidence  was  admissible  to 
show  that  the  bill  of '  the  surgeon  referred  to 
had  reference  to  a  parol  agreement  that  plain- 
tiff should  be  personally  treated  by  such  physi- 


cian, who  was  an  expert,  at  defendant's  ex.- 
pense. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  1912-1928;  Dec  Dig.  8  419.*] 

6.  COMTOOUISE   and   Settlement   (8  20*) — 
Contract— Penvbuance. 

Where  an  agreement  for  settlement  of  a 
cause  of  action  for  injuries  to  a  passenger  pro- 
vided that  she  should  receive  at  defendant's 
expense  the  professional  aervices  of  a  certain 
expert  surgeon,  but  instead,  after  she  had  come 
to  the  hospital,  such  surgeon's  assistant,  who 
was  a  young  physician  of  only  three  years' 
practice,  set  and  attended  to  olaintitrs  frac- 
tured hip  and  worked  so  unskiUfully  that  tht>r<> 
was  no  union  of  the  bones,  and  the  expert 
specified  did  nothing  except  inquire  as  to  how 
plaintiff  felt,  and  on  one  occasion  passed  his 
band  over  plaintiff's  hip  in  the  near  proximity 
of  the  fractured  bone,  there  was  no  perform- 
ance of  defendant's  contract;  plaintiff  being  en- 
titled to  the  personal  services  of  the  expert, 
which  could  not  be  delegated  to  another. 

[Ed.  Note. — For  other  esses,  see  Compromise 
and  SettlementL  Cent  Dig,  SS  S3-S8:  Dec 
Dig.  5  20.*] 

7.  Compromise  and   Settleubnt  (|  20*) — 
Pbrforuancb  of  Contbact  —  Acceptahcx. 

Plaintiff,  having  sustained  a  fractare  of 
the  neck  of  the  femur  in  a  atreet  car  accident, 
defendant  as  part  of  a  settlement  ancreed  that 
phe  should  have  the  services  of  an  expert  sur- 

feoQ  at  defendant'a  expense.  Plaintiff  was.  in 
act  however,  treated  by  the  surireon's  assist- 
ant in  a  hospital  of  defendant's  choosing  dnr^ 
ing  which  she  suffered  intense  pain  and  was 
entirely  helpless.  She  inquired  several  times 
for  thp  expert,  but  was  assured  that  she  was 
all  right  and  was  later  dlsdiarged  from  the 
hospital  without  any  union  having  been  form- 
ed, due  to  unskillful  treatment  of  the  assist- 
ant Held,  that  plaintiff  did  not  accept  the 
services  of  the  assistant  as  and  for  the  per- 
formance of  defendant's  contract 

[Ed.  Note.— For  other  cases,  see  Compraniae 
and^Settlement,  Gent  Dig.  ||  83-88;  Dec  Dig. 

8.  Damages   (8  6*)  — Goktbaci  — Bkkach-^ 

Uncertainty. 

Where  defendant;  as  joltI  of  a  settlement 
for  injuries  to  a  pBssenser,  consisting  ^f  a 
fracture  of  the  neck  of  the  femur,  agreed  that 
she  should  have  the  services  of  an  expert  sur- 
geon at  defendant's  expense,  but  plaintiff  was 
so  unskillfuUy  treated  by  the  snrgeon's  assist- 
ant that  she  was  discharged  from  the  hospital 
without  a  union  of  the  bones,  which  would 
have  occurred  if  the  fracture  had  been  akin- 
fully  reduced,  the  damages  sustained  by  plain- 
tiff as  the  result  of  defendant'a  breach  ot  con- 
tract were  not  so  uncertain  of  ascertainment 
as  to  amount  to  mere  conjecture  and  defeat  a 
recovery, 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  8  B;  Dec.  Dig,  8  6.*] 

9.  Damages  (8   6*)  —  Contbact  —  Breach — 
Certaintt. 

In  an  action  for  breach  of  contract  dam- 
ages are  sufficiently  certain  if  there  is  suffi- 
cient certainty  to  satisfy  the  mind  of  a  pru- 
dent and  impartial  person  that  the  damages 
sued  for  can  be  traced  as  a  reasonable  proba- 
bility from  a  breach  of  contract  within  the 
rule  that  the  law  never  insists  on  a  higher  de- 
gree of  certainty  than  the  nature  ot  the  oue 
admits. 

[Eid.  Note.— For  other  cases,  see  Damage^i 
Cent  Dig.  8  5;  Dec  Dig.  |  6.*] 

10.  Damages  (8  218*)— Bbbach  or  Contract 
—Instructions. 

In  an  action  for  damages  for  breech  of  a 
contract  to  furnish  expert  surgical  treatment 
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for  tiie  rednction  (tf  a  fntctnre  of  plaintiff*! 
femar,  abe  having  been  onsuccesgfalty  treated 
by  the  expert's  asalstantt  an  instruction  tbat 
the  jury  sboald  assess  plaintiff't  damage  in 
csM  ther  found  for  her  at  such  sum  as  they 
betieved  from  all  the  evidence  In  the  case  would 
fiirly  compenMte  her  for  the  injuir.  if  any. 
which  she  bad  aostained  by  defendant  s  failure 
to  fomiah  her  the  personal  care  and  services 
of  the  expert,  waa  aoffidently  specific  as  to  the 
eleawnta  of  daman  to  be  conndeied,  and  not 
objecttoaable  a»  aUowing  the  Jnry  to  find  such 
damagea  aa  it  might  choose. 

[Ed.  Note.— For  other  canes,  see  Damages, 
Oent  Dig.  H  600-662;  Dec.  Dig.  |  2ia*] 

Appeal  ft-om  8t  r<oiils  Careait  Court; 
Daniel  D.  Flaher,  Judge. 

Actlm  tqr  Hlnnle  McDanlel  agalnat  the 
Oolted  Bailwmyi  Oompanr  of  St  Lonta. 
Ja^ment  for  plalntUI^  and  defendant  ap- 
peals. Affirmed. 

Boyle  &  Priest,  T.  M.  Pierce,  and  T.  XL 
Francis,  all  of  St.  Lonia,  for  appellant 
Percy  Werner  and  Everett  W.  Pattlson,  both 
of  St  Loota.  for  reopondent 

N0BT0Z7I,  J.  Thla  Is  a  nilt  for  damages 
aocmed  on  aooonnt  of  a  tweach  of  contract 
Plalntlfl  reooTned,  and  defendant  prosecutes 
the  ai^>eat.  The  contract  declared  iqK>n  and 
of  which  the  breadi  la  assigned  lies  In  parol, 
and  obligates  defendant  to  famish  plaintiff 
the  aerrlces  of  a  sni^eon  possessing  peculiar 
ddll  and  ability  for  the  treatment  of  her 
Injury  which  was  received  through  the  neg- 
ligence of  defendant  street  car  company. 

The  first  question  for  comsideratlon  re- 
lates to.  the  propriety  of  showing  this  agree- 
ment by  parol  notwithstanding  a  contempo- 
raneous writing  between  the  parties  remotely 
touching  upon  the  subject-matter.  The  case 
concedes  the  full  force  and  effect  of  the 
written  Instrument,  but.  proceeds  as  though 
the  parol  agreement  declared  upon  la  parcel 
of  the  consideration  for  which  the  written 
release  was  given,  and  to  this  extent  affirms 
the  obligation  vouchsafed  In  the  writing. 

Defendant  owns  and  operates  a  street  rail- 
road In  the  <Aty  at  St.  Louis,  and  it  appears 
tbat  plaintiff  was  seriously  and  permanently 
Injured  while  a  passenger  on  one  of  its  cars. 
The  injury  received  Is  said  to  be  an  intra- 
capsular fracture  of  the  surgical  neck  of  the 
fonur.  The  morning  after  the  Injury,  de- 
fendant's chief  claim  agent  called  upon  plain- 
tiff to  negotiate  a  settlement  of  her  claim 
for  damages  against  defendant  company. 
Plaintiff  was  confined  to  her  bed  at  the  time. 
OonsidNHble  conversation  ensued  between 
her,  her  friend,  Mr.  Henry,  and  defendant's 
claim  agent,  touching  the  matter.  Among 
other  things,  it  is  said  that  defendant's  claim 
agent  proposed,  as  terms  of  a  settlement 
that  plaintiff  should  be  removed  from  her 
boarding  house  to  Bt  John's  Hospital  and 
there  receive  tlie  treatment  of  Dr.  A.  T.  L. 
Bn^w,  a  very  distinguished  surgeon,  at  de- 
fendant's expoise.  It  was  explained  to 
plaintiff  that  Dr.  Brokaw  was  a  noted  and 


skilled  Bui^eon,  employed  by  defendant  to 
treat  serious  injuries,  and  that  the  special 
skill  available  through  him  would  largely 
compensate  the  damage  suffered.  After  the 
negotiations  had  continued  for  a  couple  of 
hours,  plaintiff  agreed  to  accept  defendant's 
offer  of  $175  in  caah,  the  services  of  Dr. 
Brokaw,  and  accommodations  of  St  John's 
Hospital  at  defendant's  expense,  and  release 
it  from  farther  claim  for  damages  touching 
her  injury.  Upon  such  agreement  being 
reached  between  the,  parties,  defendant's 
claim  agent  prepared  the  release  by  filling 
in  certain  blanks  therein,  and  plaintiff  exe- 
cuted the  same  by  affixing  her  signature 
thereto.  It  should  be  said  In  this  connec- 
tion, bowever,  that  the  words,  "Dr.  Brokaw's 
bin  and  St  John  Hospital  bill,"  Immediately 
after  the  numerals,  "$176,"  were  Interlined 
at  the  time  by  the  claim  agent  In  the  re- 
lease, whlcb  was  as  follows:  "For  and  in 
consideration  of  the  sum  of  one  bundred 
Dr.  Brokaw's  bill  atid  St.  John's  Hospital  bill, 
and  seventy-flve  dollars  ($175no)  a  to  me 
in  hand  i>ald  by  the  United  Hallways  Com- 
pany of  St  Louis,  the  receipt  of  which 
is  hereby  acknowledged,  I,  the  undersigned, 
hereby  fully  and  forever  release,  acquit  and 
dlBCha^e  the  said  United  Railways  Company 
of  St  Louis,  its  successors  and  assigns,  from 
any  and  all  llabUlty,  now  accrued  or  here- 
after to  accrue,  on  account  of  any  and  all 
claims  or  causes  of  action  which  I  now  or 
may  hereafter  have  against  said  company, 
Its  successors  or  assigns,  In  any  way  aris- 
ing from  any  and  all  Injuries,  losses  and 
damages  by  me  or  my  property  sustained  or 
received  on  or  about  May  4,  1906,  through 
me  being  severely  injured  whUe  alighting 
from  a  car  of  said  .company  at  or  near 
Finney  and  Krum  avenues,  dty  of  St  Louis, 
Mo.,  and  I  here  declare  that  I  fully  under- 
stand the  terms  of  this  settlement  and  that 
I  voluntarily  accept  said  sum  for  the  purpose 
of  making  a  full  and  final  compromise,  ad- 
justment and  settlement  of  the  injorles  and 
damages  above  mentioned.  Witness  my 
hand  this  6th  day  of  May,  190G.  [Signed] 
Minnie  McDanleL  The  ftrregolng  release  was 
signed  by  Mlnnto  McDeni^  in  our  presence 
after  being  read  to  her  at  loigtii.  [Sljpied] 
J.  W.  Henry.  [Signed]  Caias.  B.  Hardin." 
It  will  he  noted  that  the  release  contains  no 
stbKilatlon  in  terms  to  the  effect  tiiat  Dr. 
Bn^w  was  to  give  Ida  personal  attention 
to  plaintiff's  Injury,  though  a  slight  Infer- 
ence to  that  effect  Is  offered  by  the  inter- 
lineation of  the  words,  "Dr.  Brokaw's  bill." 
But,  as  before  said,  the  written  release  Itself 
is  hot  declared  upon,  for,  though  it  is  set 
forth  in  the  petition,  the  obligation  asserted 
for  a  recovery  is  the  parol  agreement  en- 
tered Into  contemporaneously  th^wlth  for 
the  personal  services  and  skill  of  Dr.  Brokaw 
as  parcel  of  the  consideration  for  which  the 
release  was  given.    It  is  averred  that  de- 
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fendant  breached  audi  recbal  agreement  In 
thla:  That,  though  It  removed  plaintiff  to 
Bt  John's  BoBpltal  and  confined  her  there 
for  several  months,  It  omitted  to  furnish 
her  with  the  services  of  Dr.  Brokaw  and, 
Instead,  placed  her  In  the  charge  of  an  In- 
experienced surgeon  who  failed  to  afford 
proper  treatment  for  plaintiffs  Injury,  In 
consequence  of  which  a  proper  union  of  the 
fractured  femur  was  not  accomplished. 

Over  the  objection  and  exception  of  de- 
fendant, plaintiff  was  permitted  to  prove  the 
parol  agreement  declared  upon  In  the  peti- 
tion, and  It  Is  urged  that  the  court  erred  In 
this  for  the  reason  the  testimony  Introduced 
to  that  effect  tended  to  vary  and  add  an 
additional  stipulation  to  a  written  contract 
which  is  unambiguous  on  its  face.  Though 
the  release  above  set  forth  may  be  regarded 
as  plain  and  unambiguous  in  so  far  as  It  re- 
veals an  obligation  to  release  defendant 
from  damages  on  account  of  the  personal 
Injury,  It  Is  obvious  that  the  recital  relating 
to  the  payment  of  Dr.  Brokaw's  bill  and 
St.  John's  Hospital  bill  may  not  be  fully  un- 
derstood unless  the  court  Is  advised  as  to  the 
collateral  facts  and  circumstances  surround- 
ing the  parties  at  the  time  It  was  executed. 
From  the  mere  reading  of  the  release,  no 
one  could  certainly  determine  what  the  par- 
ties had  in  mind  with  respect  to  a  bill  of 
Dr.  Brokaw  or  St.  John's  Hospital.  At  the 
time  this  release  was  executed.  Dr.  Brokaw 
had  afforded  plaintiff  no  treatment  whatever, 
neither  was  she  under  any  obligations  to  St 
John's  Hospital,  for  she  was  not  a  patient 
therein.  Obviously,  then  the  words  touching 
these  two  bills  pertained  to  some  treatment 
by  Dr.  Brokaw  and  the  accommodations  of 
8t  John's  Hospital  for  the  future. 

[1]  Whether  a  contract  be  ambiguous  or 
not,  It  la  always  competent  to  introduce 
parol  evidence  to  show  the  collateral  f&cts 
and  drcumstancea  under  which  it  was  exe- 
cuted for  the  purpose  of  enabling  the  court 
to  ascertain  the  subject-matter  and  Intelli- 
gently biterpret  the  writing  with  reference 
thereto.  Darnell  t.  Laflertr.  118  Uo.  App. 
282.  88  S.  W.  784;  Wilson  T.  Wilson.  115  Ua 
App.  641,  92  S.  W.  145;  Laclede  Construc- 
tion Co.  V.  Moss  Tie  Co.,  185  Mo.  25,  62,  84 
8.  W.  76. 

[1)  Where,  however,  the  language  of  the 
contract  Is  not  entirely  clear,  but  Imports  an 
ambiguity,  though  the  parties  may  not  be 
permitted  to  say  In  plain  terms  what  was 
intended,  parol  evidence  is  competent,  to  the 
end  that  the  court  may  be  endued  with  the 
.knowledge  the  parties  had  of  the  situation 
and  the  subject-matter  and  thus  directed 
to  the  purpose  Intended  by  them.  Wheless 
V.  Grocery  Co.,  140  Mo.  App.  572,  120  S.  W. 
708;  Benero  v.  McFarland  R.  E.  Co.,  134  Mo. 
App.  290,  114  S.  W.  631.  So  much  of  the 
testimony  objected  to  as  tends  to  show  the 
situation  of  the  parties,  that  plaintiff  had 
Tecelved  an  injury-  while  a  passenger  on  de- 
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foidanf >  car.  and  that  she  owed  no  Mil  at 
that  time  to  Dr.  Brokaw,  or  to  St  John's 
Hospital,  was  competent  in  any  view  of  the 
case,  to  the  end  of  enduing  the  court  and 
Jury  with  the  knowledge  of  the  situation 
which  the  parties  had  at  the  time,  and  thus 
enable  them  to  Intelligently  understand  the 
release. 

[3]  But  it  said  so  much  of  the  evldoice  as 
tended  to  prove  the  parol  agreement  for  the 
personal  services  and  skill  of  Dr.  Brokaw  Is 
incompetent  for  the  reason  it  tends  to  vary 
and  contradict  the  terms  of  the  writing  then 
made  by  affixing  an  additional  stipulation  to 
the  con,tract  No  one  can  doubt  the  general 
rule  which  forbids  the  showing  of  a  contem- 
poraneous parol  agreement  which  tends  to 
vary  or  contradict  the  terms  of  a  written 
contract;  but  the  rule  does  not  obtain  with 
respect  to  receipts  nor  to  the  consideration 
clause  of  a  contract  or  deed  when  such  con- 
sideration clause  evinces  nothing  more  than 
the  recital  of  fact  Defendant  concedes  this 
proposition  to  be  true,  but  Insists  that  the 
evidence  tending  to  show  the  contemporane- 
ous parol  agreement  is  incompetent  for  ttie 
reason  the  written  instrumoit  of  release  re- 
veals the  consideration  therefor  to  be  a  con- 
tractual one,  and  It  Is  therefore  said  to  be 
immune  from  parol  attack  id^tlcally  as 
other  written  contracts  are.  The  proposition 
of  law  thus  asserted  is  sound  doctrine,  in- 
deed, and  If  the  predicate  assumed  were  tme^ 
in  point  of  fact  the  whole  matter  would 
thereby  be  concluded.  It  is  insisted  by  plain- 
tiff that  the  verbal  agreemrait  for  the'  person- 
al services  and  skill  of  Dr.  Brokaw  was  the 
principal  consideration  for  which  plaintiff  ex- 
ecuted the  release,  as  her  utmost  desire  at 
the  time  was  a  recovery  in  good  form  trom 
her  injury.  And  it  is  said  it  is  compet^t  to 
show  such  agreement  aa  a  part  of  the  con- 
sideration for  the  release  for  the  considera- 
tion clause  of  the  release  here  in  review  is 
not  contractual  in  Its  nature. 

[4]  The  rule  is  now  firmly  establli^ed  that, 
when  a  statement  of  the  consideration  In  a 
contract  or  deed  is  merely  formal.  It  may  be 
contradicted  or  explained  parol  evidence. 
In  such  cases  the  consideration  clause  ia  not 
deemed  an  essential  part  of  the  Instrument, 
but  instead  is  regarded  as  a  mece  recital  of 
fact^  and  as  such  may  be  contradicted.  See  6 
Am.  &  Eng.  aicy.  Law  (2d  £d.)  767;  Jack- 
son v.  Chicago,  St  P.,  eto.,  B.  Co.,  54  Mo. 
App.  636;  Laudman  t.  Ingram,  49  Mo.  212. 
However,  the  rale  la  subject  to  some  exc^ 
tions;  for  instance,  one  may  not  be  allowed 
to  contradict  a  conalderation  expressed  in  a 
deed  executed  by  him,  to  the  end  of  defeat- 
ing the  operative  words  of  the  deed.  See 
HoUocher  T.  Hollocher,  62  Mo.  267.  Further- 
more, when  the  statement  of  the  considera- 
tion contained  In  the  instrument  leaves  the 
field  of  mere  recital  and  eaten  that  of  con- 
tract thereby  creating  and  attesting  rights 
as  shown  by  the  Intention  of  the  patties  to 
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be  gathered  from  the  tnatrDmeDt,  It  Is  no 
longer  open  to  contradiction  by  extrinsic  evi- 
dence, for  to  permit  It  to  be  tlius  overthrown 
n-onld  infringe  the  rale  affording  Immunitr 
from  parol  attack  to  written  contracts.  See 
Jackson  v.  Chicago,  St.  P.,  etc.,  B.  Co.,  64 
Uo.  App.  636;  Davis  v.  Gann,  63  Mo.  App. 
425;  6  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  775. 
Tbe  difference  between  the  statement  of  the 
consideration  as  a  mere  recital  of  fact  and 
u  a  contractual  stipulation  is  clearly  Illus- 
trated by  Judge  Ellison  in  Jackson  v.  Chica- 
go, St  P.,  etc,  R.  Co.,  above  cited,  as  fol- 
lows: "Suppose  the  consideration  in  a  deed 
shoald  be:  *In  comideration  of  the  sum  of 
one  thousand  dollars  to  be  paid  to  me  in 
beef  cattlp  weighing  not  less  than  one  thon- 
sand  two  hundred  pounds  each,  at  five  cents 
per  pound.*'  Would  It  be  contended  that  a 
consideration  thus  expressed  contractually 
could  be  orally  shown  to  be  other  than  as 
expressed?  So  In  the  case  of  McCrea  v.  Pur- 
mort,  16  Wend.  (N.  T.)  460,  30  Am.  Dec.  103, 
where,  though  the  consideration  was  express- 
ed to  be  in  money,  it  was  held  that  it  could 
be  shown  to  be  Iron  of  certain  quality;  if 
tbe  fact  had  been  tlie  reverse  of  this,  and 
tbe  consideration  had  been  stated  to  be  of  a 
certain  quality  and  quantity  of  iron,  would 
it  have  been  competent  to  show,  in  contradic- 
tion of  this,  that  It  was  to  be  a  given  sum  of 
money?  I  tliink  not,  for  the  reason  that  the 
mere  statement  of  a  certain  amount  of  mon- 
ey, without  more,  as  the  consideration,  is 
inattentive  recital,  common  In  conveyancing, 
of  a  consideration  in  most  general  use.  It  Is 
thus  spoken  of  in  the  books  and  adjndica- 
tlons.  But  when  this  oonunon  form  of  ex- 
pression, thus  reciting  a  snm  of  money,  the 
medium  ct  adiange  which  is  generally  used 
u  the  ctmalderatlon.  Is  departed  from,  and 
an  annsnal  proTlslon  inserted  thereby  evi- 
dencing a  contractual  Intention,  It  Is  as  bind- 
ing as  any  other  contrad;.  But  money  may 
also  be  oontraeted  for  as  tbe  considmtlon  in 
a  wrlttoi  contract.  And  -when  the  Intaitlon 
to  BO  contract  la  dladosed  by  the  Vrittoti  In- 
atnunent,  no  other  or  additional  considera- 
tion can  be  riiown.  Thus,  sni^KMe  that  tbe 
consideration  was  stated  in  the  written  con- 
tract to  be  'one  thousand  dollars  to  be  paid 
u  follows  I  Two  hundred  dollars  in  six 
nwnths  from  date  without  Interest;  four 
Imndred  dollars  In  twelve  months  from  date 
vtth  three  per  eeat  InteKst;  and  four  hun- 
dred dollars  in  eighteen  months  from  date 
with  Uai  per  cent  Interest  from  maturity — 
all  to  be  secnred  by  a  mortgage*  on  certain 
described  property.  Oonld  it  be  shown  in 
contradiction  to  this  that  the  consideration 
agreed  upon  was  fifty  head  of  cattle  or  an 
additional  sum  of  money?  Clearly  not  The 
Kssoo  Is  that  It  has  be^  contracted  other- 
wlie  by  the  parties,  and  that  contract  has 
bm  reduced  to  writing."  6  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  775. 
[f]  From  this  it  appears  that  If  the  con- 


sideration clause  in  the  release  is  contractual 
in  Its  nature,  as  distinguished  from  mere 
recital  of  fact  pertaining  to  the  consideration 
and  receipt,  the  evidence  of  the  parol  con- 
tract for  the  personal  services  of  Dr.  Brohaw 
as  a  part  of  such  consideration  was  improp- 
erly received;  otherwise  not  We  see  nothing 
contractual  In  the  consideration  clause  of 
this  release.  It  provides  "for  and  In  consid- 
eration of  the  sum  ef  $179,  Dr.  Brokaw's  bill 
and  St  John's  Hospital  bill  t*  me  In  hand 
paid  by  the  United  Hallways  Company  of  St 
Louis,  the  receipt  of  which  Is  hereby  ac- 
knowledged," and  thus  concludes.  It  Is  true 
the  contract  of  r^ease  fellows  thereafter; 
but  so  much  of  the  document  as  pertains  to 
tile  consideration  merely  recites  the  receipt 
of  $176,  Dr.  Brokaw's  bill,  and  St  John's 
HospiUl  bill  as  if  In  hand  paid  to  plalntifE, 
and  acknowledges  a  receipt  to  tliat  effect 
Obviously,  there  Is  no  contract  contained  In 
such  clause  when  viewed  In  the  sense  of  the 
reasoning  of  the  law  touching  such  matters, 
and,  unless  the  consideration  clause  reveals 
itself  to  be  contractml  and  reflects  the  in- 
tention of  the  parties  to  that  effect  it  la 
competent  to  either  contradict  or  explain  it 
by  showing  othor  and  additional  considera- 
tions as  well.  Releases  of  the  character  of 
that  involved  here  have  been  reviewed  by 
courts  of  high  anthorlty  heretofore,  and  the 
same  conclusions  reached  with  respect  there- 
to. It  was  competent  to  show  the  parol 
agreement  here  dedared  npm  as  parcel  of  the 
conslderatl<m  for  the  release  and  a  recovery 
for  Its  breach  may  be  allowed,  as  will  appear 
by  reference  to  the  following  authorities 
which  we  deem  to  be  directly  In  point :  See 
Harrington  v.  K.  0.  Cable  By.  Co.,  60  Ho. 
App.  223;  Stewart  v.  C.  E.  &  X.  R.  Co.,  141 
Ind.  65,  40  N.  E.  67;  Penn.  Co.  v.  Dolan,  6 
Ind.  App.  109,  119,  120,  121.  S2  N.  E.  802, 
61  Am.  St  Rep.  289.  See,  also,  as  tonclilng 
upon  the  same  question,  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  lire 
Ina.  Ass'n  t.  Wlckham,  141  U.  B.  564, 12  Sup. 
Ct  84.  3B  L.  Ed.  860;  Nedvldek  v.  Meyer,  46 
Mo.  600;  6  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
772,  773. 

[I]  It  is  argued  the  court  should  have  (U- 
rected  a  ver^ct  for  defendant  because  it  ap- 
pears it  furnished  services  of  Dr.  Bro- 
kaw,  who  occasionally  visited  the  room  in 
which  plaintiff  was  confined  in  St  John's 
HospitaL  This  argument  involves  tbe  idea 
that  the  contract  ms  one  which  might  be 
performed  by  another  sni^aon  in  Dr.  Bro- 
kaw's employ.  It  appears  Uiat  though  plain- 
tiff had  suffered  an  intracapsular  fracture 
of  the  surgical  neck  of  the  femur,  which  Is 
a  most  difficult  Injury  to  successfully  treat. 
Dr.  Brokaw  at  no  time  assumed  personal 
charge  of  the  case.  Instead,  a  young  physi- 
cian in  his  employ,  who  had  been  In  prac- 
tice but  three  years,  attempted  to  set  tbe 
bone  and  adjust  and  maintain  a  Hodgen 
splint  in  proper  position.  It  is  said  that  Ui 
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successfully  treat  such  an  Injury  tbe  ends  of 
the  fractured  bone  must  be  brought  in  ap- 
position and  thus  maintained  by  means  of 
the  Hodgen  splint  attached  to  the  leg  and 
thl^h  until  a  union  of  the  fractured  ends  Is 
knit.  During  the  Interim  while  the  process 
of  healing  Is  on,  tbe  patient  lies  in  bed  with 
the  foot  to  which  the  Hodgen  splint  Is  at- 
tached suspended  In  the  air  by  a  rope  from 
tbe  ceiling.  Dr.  Brobaw  did  not  personally 
attempt  to  set  tbe  fractured  bone  or  adjust 
the  Hodgen  splint  which  plays  an  Important 
part  in  Inducing  a  proi>er  union.  After  his 
young  assistant  bad  attempted  to  jwrform 
the  operation,  as  he  thought,  he  reported 
the  fact  to  Dr.  Brokaw.  Dr.  Brokaw  drop- 
ped Into  plaintiff's  room  frequently  while  she 
was  confined  In  bed  and  inquired  as  to  bow 
she  felt  Upon  several  occasions  he  laid 
hold  of  the  rope  passing  from  tiie  celling 
by  which  plaintiffs  foot  was  suspended,  and 
on  one  occasion  passed  his  hand  over  plain- 
tiff's blp  in  near  proximity  to  tbe  fractured 
bone.  The  evidence  reveals  that  Dr.  Kllne- 
feltw,  tbe  young  assistant,  had  Immediate, 
personal  diarge  of  the  case  throughout  and 
reported  the  progress  occasionally  to  Dr. 
Brokaw.  However,  plaintiff  testified  that, 
thot^  she  frequently  inquired  from  the 
nurses  ud  attendants  why  Dr.  Brokaw  did 
not  tx&Lt  h6T,  be  did  no  more  than  merely 
visit  tbe  room  and  lay  bis  band  npon  tbe 
rope  whlcb  operated  aa  a  sling  for  ber  foot 
and,  as  before  said,  upon  one  occasion  passed 
bla  band  down  over  ber  hip  on  tbe  fractured 
bone.  It  is  entirely  dear  that  tbe  evldoioe 
tends  to  prove  a  contract  fbr  tbe  personal 
•services  and  attention  of  Dr.  Brokaw  tn  tbe 
matter  of  setting  and  treating  tbe  fractured 
tKme.  Beyond  question,  meh  was  the  In- 
ducemrat  offered  to  and  aoc^>ted  by  lOaintlff 
at  tbe  time  tbe  contract  was  entered  bito, 
for  It  was  because  of  tbe  spedai  ddll  and 
ability  of  tblfl  eminent  surgeon  that  plalnUfl 
consented  to  tbe  arrangement.  Defendant's 
claim  agent  represented  tbe  special  skill  and 
eminent  qualiflcatiaas  of  Dr.  Brokaw  to  anc- 
cessfully  treat  sncb  injnrles  and  suggested, 
too,  that  a  much  better  recovery  would  be 
effected  by  plaintiff  If  she  were  ronoved  to 
St  John's  Hospital  and  placed  tn  bis  charge, 
nalntiff  says  npon  these  Tepresentations  and 
inducements  slie  agreed  to  and  signed  tbe 
releue.  There  can  be  no  doubt  that  there 
are  undertakings  In  wbidi  one  party  con- 
tracts foif  tbe  personal  services  of  another 
for  his  skill,  knowledge^  and  erperlence. 
When,  therefor^  it  appears  the  contract  stlp> 
ulates  that  the  services  shall  be  rendered 
some  particular  person,  possessing  pecul- 
iar knowledge  and  skill  with  respect  to  tbe 
undertaking,  l>ecause  of  the  peculiar  knowl- 
e^e.  skill,  and  experience  of  such  person, 
it  implies  tbe  services  are  to  be  person- 
ally rendered  and  that  tbe  performance  may 
not  be  delegated  to  another.  See  Paul 
7.  Edwards,  1  Uo.  SO;  Leahy  v.  Dugdale's 
Adm'r,  27  Ho.  437,  439.   See^  also,  Tisnwdwi 


V.  McCarthy,  45  Mo.  106;  Boyklu  v.  Camp- 
bell, 9  Mo.  App.  4Ki.  Obviously,  It  was  com- 
petent for  the  Jury  to  find  that  the  contract 
required  defendant  to  furnish  plaintUT  with 
the  personal  services  of  Dr.  Brokaw.  and  not 
his  Inexperienced  assistant  in  an  endeavor 
to  bring  the  ends  of  the  fltictured  femur  in 
apposition,  adjusting  tbe  Hodgen  qillnt  and 
the  subsequent  treat;n»it  thereabout 

[7]  It  is  ni^ed  that  the  case  reveals  per- 
formance of  the  contract  by  defendant  and 
therefore  a  verdict  should  have  been  directed 
for  It  It  is  said  that  though  Dr.  Brokaw 
did  not  personally  perform  tbe  duties,  in 
compliance  with  the  obligation  defendant 
assumed  In  the  contract  plaintiff  is  never* 
tbeless  precluded  from  a  right  of  recovery 
here  as  for  a  breach  because  she  accepted 
the  services  of  Dr.  Klinefelter  as  and  for 
compliance  therewith.  The  principle  invok- 
ed In  this  ailment  Is  one  upon  which  tbe 
courts  frequently  act  and  declare  in  propet 
cases.  The  rule  goes  to  the  effect  that  viiere 
one  contracts  for  some  article  of  a  particular 
kind  and  is  furnished  and  accepts  a  similar 
article,  without  complaint  be  is  thereafter 
estopped  from  assertlDg  tbe  breach.  How- 
ever, in  those  cases  where  the  prlnc^le  prop- 
erly obtalus,  th»e  always  appears  tbe  ele- 
meat  ot  voluntary  acceptance  and  f ree-wlU 
conduct  <m  tbe  part  of  the  person  estopped. 
Eivery  precept  of  natural  Justice  repels  tbe 
sn^estlng  that  tbe  fticts  here  in  Judgment 
invite  the  application  of  this  [wlnclple,  to  the 
end  of  denying  tbe  rl^t  of  recovery  as  a 
ciHMdnslon  of  law.  It  may  have  been  proper 
enongb  to  submit  tbls  theory  to  the  Jury 
for  a  finding  thereon  to  tbe  effect  that  de- 
l^idant  bad  dlsdiarged  tbe  contract.  If  it  bo 
flound  that  plaintiff  bad  voluntarily  aee^ted 
the  services  of  Dr.  KUnefdter,  instead  ot 
Dr.  Bn^w,  aa  a  foil  compliance  tberewitb. 
Bat  no  sndi  issue  was  framed  in  tbe  ease  by 
instmetltHU,  and  it  Is  certain  that  we  may 
not  declare  sncb  resnlt  u  a  condo^n  of 
law.  Here  it  appeara  plaintiff  was  on  ber 
ba^  ctmfined  In  a  boQtltal  of  defi»dant*a 
cbooslDg,  wltb  a  fraetore  of  tbe  tunur,  and 
bts  limb  nupended  in  a  sling  attached  to 
tbe  cdllng.  Tho  proctf  Is  that  she  sufEered 
Intense  pain  tbrou^hont  tbe  mtlre  period  and 
was  cDtirdy  he^leee.  Sbe  Inquired  several 
times  for  Dr.  Brokaw  and  was  assured  that 
sbe  was  all  right  Otftainly  tbla  idalntlfl 
was  iu>t  competent  to  Judge  aa  to  whether 
or  not  her  fractured  bone  was  properly  aet 
and  tbe  process  of  healing  going  forward, 
and,  no  doubt,  she  mpposed  proper  treat- 
ment  was  bad  and  obtained  tliroogfaont  It 
would  be  a  barsb  Judgmoit;  Initeed,  to  a» 
sert,  aa  a  conclusion  of  law  npon  'tbese 
facto,  that  ^Intiff'a  rl|^  of  recovery  ia 
precluded  tor  the  reason  she  voluntarily  ac- 
cepted tbe  Bttbstltated  swvlceB  of  Dr.  Kline- 
felter for  those  to  be  poformed  by  Dr.  l^o- 
kaw. 

[B]  Bot  it  is  argued  the  court  shoold  have 
directed  a  Terdlct  for  d^ndant,  St  tm  aa 
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otber  reason,  then  becaoae  tbe  damages  sned 
for  are  so  nncertalu  of  ascertainment  as  to 
enter  the  realm  of  mere  conjecture.  This 
ailment  has  famished  ns  a  subject  for 
much  reflection  and  considerable  anxiety  as 
to  a  proper  solution  of  the  question  present- 
ed. In  considering  It,  however,  It  should  be 
remembered  that  the  reqalrement  that  the 
damages  must  not  be  uncertain  Is  satisfied 
if  a  reasonable  certainty  In  this  respect 

[t]  In  other  words,  It  Is  sufficient  If  there 
be  such  certainty  thereabout  aa  satisfies  the 
mind  of  a  prudent  and  Impartial  person  that 
the  damages  sued  for  may  be  traced  as  a 
reasonable  probability  to  the  breach  of  the 
contract.  Then,  too,  the  law,  It  has  been 
well  said,  never  insists  upon  a  higher  de- 
gree of  certainty  than  the  nature  of  the 
case  admits.  See  Allison  t.  Chandler,  11 
Hlcb.  648  ;  8  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  610,  61L  In  almost  every  case  the 
damages  to  be  measured  are  more  or  less 
uncertain,  to  a  considerable  degree;  but  the 
Question  of  uncertainty  presented  here  re* 
lates  to  the  cause  of  the  damage  rather 
than  to  uncertainty  as  to  the  measure  or 
extent  thereof.  Therefore,  if  it  may  be  said 
that  the  facts  and  circumstances  in  evidence 
are  iusnffictent  to  suggest  to  a  reasonably 
prudent.  Impartial  man  that  the  damages 
proved  flow  as  a  reasonable  probability  from 
def^dant's  breach  of  the  contract,  the  argu- 
ment is  sound;  otherwise,  the  question  was 
one  for  the  jury.  8  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  614.  eiS;  Wak^nan  v.  Wheeler, 
etc..  Mfg.  Co.,  101  N.  T.  209,  4  N.  E.  264, 
64  Am.  Bep.  676.  The  relevant  facts  touch- 
ing this  question  are  tia  follows:  The  evi- 
dence tends  to  prove  plaintiff  was  about  30 
years  of  age  and  possessed  the  full  vigor 
of  young  womanhood.  It  appears  she  was  a 
seamstress  by  occupation,  energetic,  and  ac- 
customed to  work  at  that  avocation  for  her 
living.  One  witness  said  she  was  a  woman 
of  good  nerve,  and  several  more  attest  tbe 
fact  of  her  good  health  and  vigor.  With 
such  a  iMtient,  it  would  seem  that  a  proper 
anion  of  the  fractured  femur  should  be  pro- 
vided in  due  course  by  the  processes  of  na- 
ture bad  the  operation  of  setting  and  splint- 
ing the  same  been  properly  effected.  Espe- 
cially is  this  true  In  view  of  the  evidence 
of  Dr.  Boogher,  which  goes  to  the  effect  that 
he  had  had  two  perfect  recoveries  In  which 
bony  union  bad  taken  place  in  like  fractures 
of  the  femur  In  persons  of  over  70  years  of 
age.  The  proof  Is  that,  after  having  remain- 
ed In  the  hospital  for  several  months,  plaln- 
tlff  was  discharged  without  any  union  of  the 
bone  whatever  having  been  made.  One  of 
the  experts  says  in  his  Judgment  neither  a 
bony  nor  a  fibrous  union  of  the  fracture 
had  taken  place  for  the  reason  the  ends 
of  the  fractured  bone  were  not  brought  in 
apposition  and  maintained  there  as  they 
sfaoula  have  been.  Though  some  two  or 
three  years  have  intervened,  plaintlfTs  Umb 
im  bUU  mueivlceeble  because  of  tbe  nonun- 


ion of  tbe  fracture.  It  appears  that  Dr. 
Brokaw  was  a  surgeon  possessing  not  only 
great  skill,  but  renowned,  as  well,  for  the 
efficacy  of  his  cures  with  respect  to  difficult 
fractures.  While,  on  the  other  hand,  the 
physician  who  actually  attempted  to  place 
the  fractured  ends  In  apposition,  adjust  the 
splint,  and  treat  plaintiff  throughout  Is 
shown  to  have  been  a  young  man  of  but 
three  years'  experience  in  his  profession. 
We  believe  it  was  competent  for  the  Jury  to 
Infer  from  these  facts  that,  had  plaintiff 
been  treated  by  Dr.  Brokaw  instead  of  Dr. 
Klinefelter,  a  proper  union  of  the  bone 
would  have  taken  place,  for,  if  the  evidence 
on  her  part  is  to  be  believed,  her  health  and 
condition  were  most  favorable  to  such  a 
result  Such  would  seem  to  be  a  reasona- 
ble Inference  and  not  mere  conjecture,  es* 
pecially  In  view  of  the  evidence  that  two 
like  fractures  had  made  perfect  imlons  In 
persons  over  70  years  of  age  who  were 
treated  by  Dr.  Boogher.  Thongh  it  be  true 
that  In  suits  for  the  breach  of  contract  the 
damages  should  be  traceable  to  the  breach 
and  appear  to  fiow  ffom  it  as  a  reasonable 
probability.  It  Is  not  essential  that  they  be 
shown  as  a  certainty  to  follow  from  that 
cause.  It  will  suffice  if  enough  appears  in 
the  case  to  enable  tbe  Jury  to  reckon  such  a 
result  from  the  common  experiences  of  life 
through  the  application  of  that  degree  of 
sense  usually  possessed  by  an  impartial  man 
of  ordinary  prudence.  Though  we  have 
been  unable  to  find  a  case  in  point,  we  cite 
the  following  authorities  as  evincing  sound 
reasoning  upon  the  principles  which  appeal 
to  our  Judgment  as  relevant  to  the  case. 
Obviously,  as  said  by  the  Supreme  Court  of 
New  Hampshire,  the  mere  fact  that  the  find- 
ing rests  upon  probability  only  or  is  made 
by  drawing  Inferences  from  circumstantial 
evidence  will  not  render  It  an  Improper  one. 
Salinger  T.  Salinger,  69  N.  H.  589,  45  Atl. 
558;  Pierce  v,  Tenn.  Coal,  etc.,  Co.,  173  U. 
S.  1,  19  Sup.  Ct  835,  43  L^  Ed.  591;  Wake- 
man  V.  Wheeler,  etc.,  Mfg.  Co.,  101  N.  T. 
209,  4  N.  E  264,  54  Am.  Rep.  676. 

[II]  PlalDtlfC's  Instruction  No.  1  directed 
the  Jury  that,  in  event  It  found  for  plaintiff, 
"you  will  assess  her  damages  at  such  sum 
as  you  believe,  from  all  the  evidence  in  the 
case,  win  fairly  compensate  her  for  the  In- 
Jury,  if  any,  which  she  has  sustained  by  de- 
fendant's failure  to  furnish  her  tbe  person- 
al care  and  services  of  Dr,  Brokaw."  Un- 
der this  Instruction  the  jury  awarded  plain- 
tiff a  recovery  of  $7,500.  It  Is  argued  this 
instruction  is  not  sufficiently  specific  as  to 
the  elements  of  damage  to  be  reckoned  with 
In  the  case;  In  other  words,  it  is  said  the 
instruction  affords  the  Jury  a  "roving 
conunlsslon"  to  find  such  damages  as  it 
might  choose.  The  argument  obvliously  over- 
looks the  wording  of  the  instruction,  for  in 
plain  terms  it  requires  the  jury  to  make  Its 
finding  from  the  evidence  in  the  case,  and, 
furthermore^  it  directs  that  the  amoimt 
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should  be  such  u  will  **ealrl7  compensate 
plaintiff  for  the  Inini?,  U  any,  which  she 
has  sustained  by  reason  of  defendant's" 
breach.  It  would  be  difficult  on  the  focts 
In  the  record  to  formulate  a  more  specific 
role  t&T  the  guidance  of  the  Jury,  and  the 
Instruction  appears  to  be  sufficient  In  Its 
genera!  scope.  Such  being  true,  It  may  not 
be  condemned  as  reversible  error,  but  will 
suffice  In  view  of  the  drcnmstances  of  the 
case.  In  Br«wning  t.  Railroad.  124  Mo.  65, 
27  S.  W.  644,  a  suit  under  the  wrongful 
death  statute,  the  Supreme  Court  declared  a 
general  Instruction  given  for  plaintiff  touch- 
ing the  measure  of  damages,  which  much 
resembles  this  one,  te  have  been  sufficient  In 
Tlew  of  the  fact  It  contained  no  erroneous 
tfenents  and  appeared  to  be  well  enough  In 
Its  general  scope  The  court  said,  had  de- 
fendant desired  more  specific  directions 
touching  the  matter.  It  should  have  request- 
ed instructions  to  that  effect. 

We  have  examined  and  considered  the  oth- 
er instruction  complained  of  and  believe 
that,  upon  a  fair  construction  of  the  peti- 
tion, it  was  well  enough. 

The  Judgmoit  should  be  affirmed.  It  is  so 
ordered. 


RBYNOLDS,  P. 
concur. 


and  OAULFIELD.  J., 


TAYLOR  V.  METROPOLITAN  ST.  EX.  CO. 

(Kanaaa  City  Court  of  Appeals.  Mlisourl. 
May  27,  1912.   ReheariDg  Denied 
June  17, 1912.) 

1.  Stbeet  RAUAOAns  (I  99*>— Injuuss  to 

ntSaONS  OH  TBAOKS--C!ONmBUTOBT  NeG- 
LIOBKCB. 

Wfaere  the  motorman  of  a  street  car  did 
not  Btop  it,  altboogb  a  hook  and  ladder  truck 
was  OD  the  track  and  the  driver  was  waiting 
for  the  car  to  atop  so  that  he  could  turn  a 
■harp  corner,  the  street  railway  company  can- 
not, as  a  defense  to  en  action  b;  one  of  the 
firemen  who  was  injured  by  the  collision  of  the 
car  with  the  truck,  set  np  that  he  negligently 
remained  on  the  truck  and  waited  for  the  car 
to  strike  hln. 

lEd.  Note.;— For  ether  cases,  see  Street  Rail- 
nads.  Osnt.  Dig.  S|  209-216;  Dec.  Dig.  1 98.*] 

2,  Stbut  Railboads  (I  118*)— Injubibs  to 
Pbbsonb  on  Teack— Pleading — PBOor. 

Ib  an  action  by  a  fireman,  who.  while  rid- 
ing on  a  hook  and  ladder  truck,  was  injured  by 
a  colliBioD  witli  a  street  car,  the  motormaa  of 
which,  although  he  could  aec  that  the  driver  of 
the  truck  was  waiting  oq  the  tracks  for  the  car 
to  stop  so  that  be  could  turn  a  sharp  corner, 
did  not  stop  the  car,  the  petition  pleaded  an  or- 
dinance of  the  city  giving  tbe  fire  wagons  right 
of  way  over  ail  street  cars.  Held  that,  to  rebut 
any  inference  of  negligence  on  the  part  of  the 
plaintiff  for  sitting  on  the  truck  until  it  was 
struck  by  the  car,  ne  might  put  in  evidence  the 
ordinance  and  the  general  custom  of  street  car 
companies  to  obey  the  ordinance  and  stop  their 
csrs  at  the  approach  of  fire  wagona;  the  ac- 
tion not  being  based  on  the  street  car  compa- 
ny's violation  of  the  ordinance, 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  U  229-238;  Dec.  Dig.  1 113.*] 


8.  Etidbncb  (|  552*)— Expbbt  Btidencb. 

In  an  action  by  one  injured  by  a  atreet 
car,  a  hypothetical  question,  as  to  the  dis- 
tance in  wliich  a  car  going  at  the  speed  which 
the  one  causing  the  collision  was  progressing 
could  have  been  stopped,  is  admissible,  al- 
tboagh  not  taking  into  account  the  particalar 
car  causing  tbe  accident  or  those  on  that  par- 
ticular line;  those  being  matters  for  the  de- 
fendant to  show  in  evidence  or  bring  out  on 
cross-examination. 

[Ed.  Note.— For  other  cases,  see  SMdsnee. 
Gent  Dig.  {  2868;  Dec,  Dig.  |  552.*] 

4.  TbIAI;.  ({  244*)— iNSTBUOnOITB— Bhfbaseb 
OF  PoBiiONS  OF  Evidence. 

In  an  action  by  a  fireman,  who  was  in- 
jured when  his  truck  was  struck  by  a  street 
car,  instructions  submitting  to  tbe  Jury  hypoth- 
eses of  fact  entitling  him  to  recover  are  not 
improper  in  giving  undue  attention  to  portions 
of  the  evidence  because  reciting  that  he  was 
a  firemau;  the  fact  of  his  being  a  fireman  be- 
ing an  essential  element  of  his  case  to  idiow 
that  his  wagm  had  right  ot  way  otbt  that  of 
a  street  car. 

[Ed.  Note.^For  other  casea.  see  Trial,  Cent. 
Dig.  H  S77-581;  Dec.  D^  244.*] 

5.  Appeal  and  Ebbob  (|  1038*>— Rxtikw— 
Habuless  Ebbob. 

In  an  action  against  a  street  ear  com- 
pany  for  personal  injuries,  where  defendant'a 
instructions  on  contributory  negligence  conflict- 
ed with  proper  instructions  given  for  plaintiff, 
defendant  cannot  complain  of  the  conflict;  the 
error  being  benefidaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
firror,  OenL  Dig.  SS  4052-4062;  Dec  Dig.  | 
1(^.*] 

6.  Dauaoes  (I  216*)— Phbsonai.  Injubzes— 
Measubb. 

An  inatmctlon  on  the  measure  of  dam- 
ages in  a  personal  Injury  caae  Is  not  errone- 
ous because  limiting  the  damsges  to  pain  and 

suffering  already  endured  and  such  as  plaintiff 
Is  reasonably  likely  to  sulfer.  Instead  of  that 
which  be  is  reasonably  certain  to  suffer. 

[Ekl.  Note.— For  other  cases,  see  Damagea." 
Cent  Dig.  $|  548-655;  Dec.  Dig.  S  216.*] 

7.  Appeal  aitd  E^bob  (f  930*)  —  Retibw— 

PBXBUUPTIOira. 

Where  the  verdict  was  for  plalntUL  the 
appellate  court  will  assume  the  facts  to  be  aa 
shown  by  bis  evidence. 

[Ed.  Note^For  othercases,  see  Appeal  _and 
^ro^  Cent  Dig.  Ii  87B6-8m;  Dee.  Dig.  1 

Appeal  from  Circuit  Gonr^  Jackson  Coun- 
ty; W.  A.  Powell.  Judge. 

Action  by  Samu^  E.  Taylor  i^inat  tbe 
Metropolitan  Street  Railway  Company. 
From  a  judgment  few  plaintiff,  defendant  ap- 
peals. Affirmed. 

John  H.  Lucas  and  Piatt  &  Marks,  all 
of  Kansas  City,  for  appellant  I.  B.  Klmbrell 
and  F.  W.  Olfford,  both  of  Kansas  City,  for 
reapondffiit. 

ELLISON,  J.  Plaintiff  was  a  fireman  in 
the  employ  of  the  Kansas  City  fire  depart- 
ment, and  defendant  la  the  operator  of  a 
street  railway  in  that  city.  Plaintiff  was 
injured  by  being  struck  by  one  of  defend- 
ant's cars,  and  brought  this  action  for  dam- 
ages. He  recovered  Judgment  In  the  circuit 
court 
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DtfaMIut*s  trades  nm  east  and  west  on 
fiSgbteaitli  atreet  and  pass  Agnes  avenue, 
wbicli  runs  north  and  south  Intersecting 
JQighteoitb  street.  Bach  street  Is  narrow,  be- 
ing alKmt  45  feet  in  width.  It  seems  there 
Is  a  "Jog"  ot  about  40  feet  where  the  avenue 
Intersects  with  the  street,  and  in  order  to 
cmtlnne  on  down  the  avenue  yon  must  make 
a  torn  into  the  street  for  the  distance  of  40 
feet  to  an  entrance  again  Into  the  avenue- 
A  fire  alarm  was  sounded,  when  plaintiff  and 
a  Hitvee  got  upon  the  hook  and  ladder  wag-. 
on,  wiUcb  was  about  45  feet  long,  and  started 
the  horses  rapidly  down  the  avenue  ap- 
proaching Eii^teenth  street  On  account  of 
this  ''j<^'  In  the  streets.  It  became  necessary 
to  turn  Into  Eighteenth  street  Instead  of 
crossing  It  at  right  antfes,  and  thmi  again  in- 
to the  avenue.  To  do  this  In  the  narrow 
streets  with  a  fits  wagon  45  feet  long  was  a 
somewhat  dUScnIt  pnformanca^  wlilch  the 
firemen  call  a  maneuver  in  the  shape  of  the 
letter  "S.*'  Am  plaintiff  approached,  he  saw 
a  batdwr  waring  his  white  i^iiron,  as  plain- 
tiff supposed  wamiiv  a  car  of  the  approach 
of  a  fire  wagon.  The  wagon  gong  was  sound- 
ed whoi  plaintiff  hlms^  saw  the  car  per- 
haps ISO  feet  away.  The  wagw  was  brought 
practloaUy  to  a  standstill  on  the  railway 
track,  waiting  for  the  car  to  stop  ao  they 
could  make  the  proper  turn.  The  car  was 
then  100  feet  away.  Plaintiff's  seat  on  the 
wagon  was  7  feet  from  the  ground.  A  dty 
ordinance  pleaded  by  plaintiff  gave  fire  wag- 
ons and  amiaratus  paramount  right  of  way 
«ver  the  streets  in  going  to  a  fire,  and  also 
made  it  the  dnt?  of  all  street  railway  employes 
in  diarge  of  a  street  car  to  stop  the  car  what 
any  flre  wagon  approaches,  until  it  has  pass- 
ed bj.  Plaintiff,  though  se^g  the  approach- 
lag  car  that  dlatance  away,  Supposed  it 
would  stcq>  as  obserrance  of  the  law  car 
operators  always  had.  He  contlnned  to 
think  it  would  stop  until  It  was  close  enough 
<15  or  20  feet)  for  him  to  realize  It  would 
not,  when  he  called  profanely  to  the  motor- 
man  why  he  did  not  stop.  It  was  then  too 
late  for  him  to  save  himself  by  Jumping  from 
tbe  wsgon.  He  said  the  only  place  he  could 
have  Jumped  would  have  been  on  the  track 
in  front  of  the  car.  The  car  struck  the  wag- 
on at  tbe  front  wheels,  which  threw  him  off 
and  inflicted  the  Injury  of  which  he  com- 
plains. 

[1,2]  The  first  objection  to  the  Judgment, 
that  plaintiff  sat  on  the  wagon  seeing  the 
car,  and  "watched  and  waited  for  it  to  run 
up  and  I4t  him,"  Is  put  much  too  strong  for 
the  facts  as  stated  by  the  plahitifl.  He  did 
ait  on  tbe  wagon  and  saw  the  car  coming, 
but  not  to  *^t  him,"  for  be  all  the  time  sup- 
posed It  would  stop,  and,  when  he  saw  no 
movement  made  to  stop,  be  called  to  the  mo- 
tonnan.  It  was  then  too  late  for  him  to 
Jomp  from  his  high  seat;  he  stated  his  only 
place  to  Jump  would  have  bem  on  the  track 
In  fnmt  <tf  ttw  car. 


The  natural  question  follows:  WI^  did  he 
suppose  the  car  would  stop?  We  think  a 
good  reason  was  shown.  He,  bis  fellow  fire- 
men, and 'his  great  wagon  of  46  feet  length 
were  in  plain  view,  and  it  la  common  knowl- 
edge that  flre  wagons  have  paramount  right 
of  way,  which  evory,  one  concedes.  When 
one  is  known  to  be  approaching,  footmen 
scurry  to  safety,  velilcles  get  to  one  side, 
and  street  cars  atop.  But  In  this  case  an 
ordinance  was  pleaded  and  proved  requiring 
street  cars  to  stop,  and  it  was  shown  In  evi- 
dence that  they  customarily  did  stop.  De- 
fendant objects  to  the  right  to  show  a  cus- 
tom when  it  was  not  pleaded.  "Custom," 
like  many  other  words,  may  vary  In  its 
meaning  with  the  connection  in  which  it  Is 
used.  In  this  Instance,  proving  that  cars 
customarily  stopped,  or  that  it  was  their 
custom  to  stop,  was  merely  proving  their 
gweral  observance  nt  tlie  ordinance,  and 
thus  showing  that  plaintiff  not  only  had  a 
right  to  rely  upon  the  ordinance  and  that  it 
would  be  ob^ed,  but  that  It  tiad  actually  al- 
ways been  obeyed.  This  was  all  proper 
enough  to  show  that  plaintiff  did  not  invite 
d^endant's  aerrants  to  nm  him  and  ex* 
plains  why  plaintiff  waa  upon  the  track.  It 
tended  to  take  out  of  tike  case  d^endant's  in- 
sistence that  plaintiff  could  not  recover  on 
the  last  chance  nde^  or  undee  any  rule,  be- 
cause he  willfully  took  position  on  the  track 
and  deliberately  waited  for  defoidant  to 
"hit  him."  In  this  view  the  case  did  not 
depend  vpoa  a  custom,  or  upon  an  ordinance; 
nor  does  the  petition  found  the  right  of 
action  upon  an  ordinance.  Tlie  ordinance 
was  pleaded,  we  assume,  merely  to  per- 
mit proof  in  explanation  of  plahitlfTs  con- 
duct And  it  aeems  to  be  Justified,  for  de- 
fendant continuously  insists  that  plaintiff 
willfully  invited  and  waited  for  the  collision. 
We  think  no  error  was  committed. 

[3]  Objection,  we  think  too  crltlcsl,  is 
made  to  the  hypothetical  question  as  to  the 
distance  in  which  a  car  could  bave  been 
stopped,  going  at  the  rate  of  10  miles  an 
hour,  as  the  one  In  controversy  was.  We,  do 
not  think  there  was  any  valid  objection 
pointed  out  when  the  matter  Is  viewed 
from  a  practical  standpoint  The  witness 
was  familiar  with  the  grade,  and  he  was  ask- 
ed in  what  distance  the  cars  which  were 
run  on  that  line,  running  at  the  rate  of  10 
miles  an  hour,  could  be  stopped.  We  Judge 
from  the  objection  that  the  question  should 
have  been  made  to  apply  only  to  the  partic- 
ular car  which  struck  the  wagon.  If  so,  it 
would  be  rare  that  evidence  of  this  nature 
could  be  produced  for  a  plaintiff  In  cases  of 
collision  with  cars.  If  there  was  any  pe- 
culiarity about  this  car  from  those  In  gener- 
al use  on  that  line,  defendant  could  have 
made  It  the  basis  for  cross-examination,  or 
evidence  in  Its  own  behalf. 

[4]  Tbe  next  objection  relates  to  Inatnic- 
tlon  Mo.  1,  in  that  it  calls  spedal  attention  to 
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particular  portions  of  the  evidence  In  plaln- 
ttlTi  bebalf.  We  think  tt  does  not  do  so  In 
the  sense  complained  of.  It  merely  snbmtts 
the  hypothesis  of  facts  upon  which  plaintiff's 
case  is  based.  It  is  a  part  of  the  basis  of 
his  case  that  he  was  a  fireman  in  perform- 
ance of  bis  dnty  to  the^dty.  and  whm  struck 
he  was  in  the  poaltlon  made  neeeasaiy  by 
those  duties. 

[f  j  It  is  then  claimed  tliat  the  instructlou 
conflicts  with  defendants  on  the  matter  of 
contributory  negligence^  Bat  we  find  the  in- 
■structlon  Is  right,  and  whatever  of  wrong 
there  was  la  fomid  In  deffendant^s  instroc- 
tUms  3  and  8;  Olvlng  them  was  error  in 
defendant's  Intereet,  and,  of  oonrsok  St  cannot 
complain. 

[I]  Complaint  is  made  of  an  tostmction  on 
the  measure  of  damages  limiting  the  dam- 
ages to  pain  and  suffering  already  endured 
"and  such  as  he  is  reasonably  UAcely  to  snf- 
fer  l^ier^om  In  the  fntnrft."  Defotdant  In- 
sists the  word  "certain"  should  have  been 
used  Instead  of  *'llkely."  We  think  the  ob- 
jection has  no  substantial  nufflt.  IlUnoia 
Oent  By.  v.  Davidson.  76  Fed.  S17,  22  a  a 
A.  806;  Soott  Twp.  T.  Montgomery,  9B  Fa. 
444;  GnrtlM  t.  Railway,  20  Barb.  (M.  X.) 
282. 

In  Deroy  r.  St  IjouIs  Transit  Co.,  192  Ho. 
197,  81  S.  W.  140,  an  Instruction  nsins  the 
words  "reasonaUe  probablli^  ma  apinov- 
.ed,  and  so  is  that  eipreasion  Jnatlfled  by  the 
Temark  of  Judge  Talliant  in  Beynolda  t. 
Transit  Oo.,  189  Uo.  408,  422,  88  S.  W.  S6, 
107  Am.  St  R^  800; 

The  last  objection  is  that  the  verdict  of 
$1,600  was  o^cessive.  We  have  examined  the 
evidence  in  connection  with  defendant's  sug- 
gesti(Hi,  and  find  the  amount  Justified. 

[7]  The  verdict  being  for  plaintiff,  we  must 
assume  the  evidence  in  his  behalf  to  be  the 
facts  in  the  case,  and  in  that  view  defendant 
has  no  standing  in  this  appeaL  Here  was  a 
large  and  unwieldy  fire  wagon  on  the  track, 
and  defendant's  car  bearing  down  upon  it 
with  every  opportunity  to  stop,  and  did  not 
do,  80.  If  the  fttcts  are  as  the  evidence  for 
plaintiff  toids  to  show  them,  the  conduct  of 
defendant's  servants  in  charge  of  the  car  was 
without  excuse. 

The  Judgment  is  affirmed.  All  concnr. 


LAVEBT  T.  METROPOLITAN  ST.  RT.  CO. 

(Eansas  City  Court  of  Appeals.  Mlssonxl. 
Hay -27,  1912.  Reheariag  Denied 
Jane  17,  1912.) 

Appeal  from  Circuit  Court  Jackson  County; 

W.  A.  Powell,  Judge. 
Action  by  Patrick  Lavery  against  the  Metro- 

Siolitan  Street  Railway  Company.  Judgment 
or  plaintiff,  and  defendant  appeala.  Affirmed. 

John  H.  Lacas  and  Piatt  &  Harks,  all  of 
Eanaaa  City,  for  appellant.  I.  B.  Eimbrell  and 
F.  W.  Oifford,  both  of  Eanias  City,  for  re- 
spondent. 


ELLISON,  J.  RaintUf  was  a  treman.  drlv- 
iog  a  fire  wagon  for  the  Canaas  Gi^  fire  de- 
partment. He  waa  Injured  by  a  coUfsion  with 
one  of  defendant's  street  cars,  end  brought 
this  action  for  damages  He  recovered  Judg- 
ment tn  the  circait  court.  • 

The  case  was  argued  and  submitted  with 
that  of  Taylor  against  this  defendant,  148  S. 
W.  470,  decided  at  this  term.  Plaintiff  was 
Ae  driver  of  the  wagon  upon  which  Taylor 
was,  and  was  hart  tn  the  seme  collision.  The 
cases  are  substantlaUy  alike,  and  what  we  have 
said  in  the  Taylor  Cnse  disposes  d  tlie  chief 
questions  In  this  one. 

We  think  the  evidence  abundantly  supported 
the  verdict  We  do  not  tiiink  the  verdict  ex- 
cessive, nor  do  we  think  there  is  any  substan- 
tial merit  in  the  suggestion  of  prejodidal  mis- 
conduct on  part  of  court  or  counsel  In  ttie 
trial. 

The  Judgment  Is  affirmed.   AH  omeor. 


CLARK  r.  ST.  JOSEPH  TEBUINAL  B.  CO. 
(Supreme  Court  of  UasourL  May  20,  1912.) 

1.  Appbu  Ann  EaaoB  (|  861*>— Afiidatit 

or  APPEAI^-SumCUlTOT— OOBBBOaOV  BT 

Nunc  Peo  Tunc. 

Where  an  affidavit  of  appeal  did  not  show 
the  name  of  the  officer  before  whom  It  was 
made,  the  affidavit  and  the  entry  of  allovrance 
of  the  appeal  were  properly  amended  by  a 
nunc  pro  tunc  entry  to  show  that  the  affidavit 
had  been  sworn  to  before  the  depnty  cderk  of 
the  court  upon  evidence  that  such  had  been  the 
ease,  though  the  Judge  who  had  made  the  orig- 
inal entry  of  allowance  and  the  depnty  cleH 
had  died,  and  the  clerk  had  gone  out  of  office. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  <Dlg.  ||  1941-1960;  Dec.  Dig.  t 
86L»I 

2.  Pi£ADiNO    (f  04*)— DnPLiciTT— Several 
Acts  of  NxGLiaxNcs. 

Several  acts  of  negligence  of  the  same 
general  nature,  all  of  whica  may  be  true,  and 
either  or  all  of  which  may  have  caused  the  in- 
jury, may  be  placed  in  one  count  of  a  petition, 
so  that  a  petitioa  in  an  action  for  fnjnriea  to  a 
motorman  on  a  street  car  struck  by  the  de- 
fendant's train  is  not  iusnfficlent  because  alleg- 
ing different  acta  of  negligence  producing  the 
injun,  even  though  one  of  them  is  negligence 
wbicB  occurred  after  the  idalntilE  bad  by  his 
own  negligence  placed  himMlf  in  a  potfUon  of 
periL 

[Ed.  Note.— For  other  cases,  see  Pleading 
Cent  Dig.  H  184r-187;  Dec  Dig.  f  64.»i 

3.  Bahaoads  (I  207*)— IirjrvBiES  to  Pebsons 
on  Teaces  —  Actions  —  Flkadino— Sum- 

CIENCT. 

A  petition  in  an  action  for  injuries  to  a 
motorman  on  a  street  car  struck  by  the  defend- 
ant's train,  which  charges  that  the  defendant 
carelessly  and  negligently  failed  to  apply  an 
air  brake  or  use  any  means  whatsoever  to  stop 
the  train  after  discovering  that  there  was  dan- 
ger of  a  collision,  and  that,  by  reason  of  such 
act  of  negligence,  the  train  struck  the  street 
car  and  injured  such  motorman,  snffldently 
charges  the  negligence  of  the  defendant  under 
the  doctrine  of  the  "last  clear  chance." 

rEd.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  944r^;  Dec  Dig.  |  297.*1 

4.  RAiubAns  <|  29S*)— IirjUBT  ax  Gbosbeho 
— CoNTBiBUTOBT  NEauasncH  —  YioLanoH 

OF  Statdtb. 

The  constant  violation  of  a  statute  provid- 
ing that  street  railways  must  stop  their  cars 
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not  leas  than  10  nor  more  tban  20  feet  from  a. 
railway  croaaiDf  will  not  repeal  the  atatate  nor 
reUere  the  motorman  of  a  atreet  car,  who  tIo- 
lated  it  by  mnninf  hia  car  orer  the  tracka, 
from  b^ng  guilty  of  negligence  per  ae  la  so 
doing. 

[Ed.  Note.— For  other  caaea,  see  Railroads, 
Cent.  Pig.  U  MO-942;  Dec.  IMg.  {  296.*] 

Sw  RAIUtOAM    <|  207*>— INJVBT    AT  GBOSS- 

nro  —  CoirruBUTOBT  Nbouoikob  —  Viola,- 

noH  or  Statdts. 

In  an  action  for  injariea  to  a  motorman  of 
a  street  ear  struck  by  a  train,  evidence  held 
to  aboir  tiiat  the  idalntiff  was  gnllty  of  both 
ftatntory  and  actual  negligence  in  bia  manage- 
ment of  bis  car. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
CenL  Dig.  H  944-053;  Dec.  Dig.  |  297.*] 

8.  RaILBOADS  (I  297*)— IKJUBT  AT  Gbobsiho. 

In  an  action  for  injuries  to  a  motoromn, 
when  the  car  he  waa  in  charge  of  was  struck 
by  a  train,  eridence  held  sufficient  to  sustain  a 
mding  that  the  defendant  waa  guilty  of  negli- 
gence causing  the  inju^  sufficient  to  support 
a  finding  for  the  plaintiff,  even  thouj^h  he  aim- 
sdf  waa  fidltT  ox  contribatoiT  nagligenee. 

[^a.  Notew— For  other  easea,  He  Railroad*, 
Cent.  Dir.  H  944-053;  Dec  Dig.  |  297.*] 

T.  Railboads  (I  206*)— IKJUBT  AT  Cbosbing 
— NiaiJOBncB— DuiT  of  STaarr  Cab  Mo- 

TDBHAH  —  StATUTOBT   RKQUIBBiaENTS  —  DB- 

OBBE  or  Cabb  Nbcbssabt. 

Under  a  statate  providing  that  atreet  cars 
Shan  be  stopped  not  less  tban  10  nor  more  than 
SO  feet  from  a  railroad  crossing,  the  highest 
degree  of  care  is  imposed  for  the  obedience  of 
the  mandate,  so  tiiat  a  motorman  who  exer- 
cised ordinary  care  in  moving  his  street  car 
across  railway  tracks  was  still  gnll^  of  contrib- 
Qtorr  negUgence  in  not  exerdnng  the  higheat 
degree  of  care  required. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
CenL  Dig.  {{  940-042;  Dec  Dig.  {  29B.*] 

i.  RaIUOAD^  (J  295*)— INJUBT  TO  PBBSOKB 
OH  TBACE  —  CONTBIBDTOBT  NbGUGBNCB  — 
MEOUQBItCB  PBB  8m. 

Where  a  raotonoan,  injured  whm  his  car 
was  struck  by  a  train,  did  not  have  his  car  un- 
der anch  control  as  would  enable  him  to  stop 
it  within  the  proper  distance  from  a  railroad 
track,  and  coafd  have  seen  an  approaching  train 
in  time  to  have  stopped  the  car,  he  waa  guilty 
of  negligence  In  his  failure  to  see  the  train  as 
a  matter  of  law,  and  an  instruction  submitting 
the  question  of  liis  negligence  to  the  Jury  was 
improperly  given. 

[Ed.  Note,r-SV»r  otlier  eases,  see  Rallroada, 
CenL  Dig.  U  040-042;  Dec  IMg.  1  296.*] 

0.  Tbul  (I  IftL*}— iKSTBucnoNs— Assnicp- 

TIOH  or  COKTBOVBBTED  FaCTB. 

Instructions  should  never  assume  as  trae 
tacts  about  which  there  is  a  controversy. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
D&.  H  420-431.  43S;  Dec  Dtg.  S  101.*] 

Woodson,  Jii,  dissenting. 

In  Banc.  Appeal  firom  Circuit  Court,  Bn- 
chanap  County;  H.  M.  Ramey,  Judge. 

Action  by  Harry  B.  Clark  against  the  St 
Joseph  Terminal  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  KpjfoaJa. 
Reversed  and  remanded. 

B.  A.  Brown  and  Thomas  IL  Morrow,  for 
appellant  J.  W.  Boyd  and  Jamea  Moran, 
for  respondent 

■Vsrvtiier 


OBAVES,  P.  J.  FlalntUC  ned  the  St 
Jo8^  Terminal  ^Uroad  Oonqiany  and  the 
St  Joseph  DiUon  Despot-  €«npany  in  the 
circuit  4}0Qit  of  Buchanan  eonnt7  to  leoorer 
oompensatiMi  Cor  Injurtea  alleged  to  bare 
been  sustained  by  him  because  of  the  neglV 
gence  of  said  companies.  At  the  conclusion 
of  the  evidence  Introduced  at  trial,  plalnUlt 
took  a  nonsuit  as  to  the  Union  Depot  Omn- 
pany.  Vvdlct  waa  returned  In  the  sum  of 
111,400  against  the  Terminal  Railroad  Com- 
pany and  Judgment  roidered  in  that  amount, 
from  which  Jndgmoit  said  Terminal  Ball- 
road  Company  appeals  to  this  court 

Plaintiff  was  on  the  28th  day  of  Septem- 
ber, 1001,  in  the  employ  of  the  St  Joseph 
Railway,  Light,  Heat  &  Power  Company  as  a 
motorman,  and  as  such  was  in  charge  of  one 
of  said  company's  trains  of  street  cars  then 
being  operated  over  Sixth  street  in  the  city  of 
St  Joseph.  There  were  two  street  car  tracks 
running  north  and  south  along  Sixth  street 
Cars  running  north  ran  over  the  east  street 
car  track  and  qara  Irunnlng  south  ran  over 
the  west  track.  Just  north  of  Monterey 
street,  which  croeses  Sixth  street,  four  rail- 
way tracks  cross  Sixth  street  in  close  prox- 
imity to  each  other.  The  first  railway  track 
north  of  Monterey  street  belonged  to  the  St 
Joseph  Terminal  Railroad  Company;  the 
second  track  belonged  to  the  €3iicago.  Rock 
Island  &  Pacific  Railroad  Company;  the 
third  track  belonged  to  the  Chicago,  Burling- 
ton ft  Quincy  Railroad  Company;  and  the 
fourth  or  north  track  belonged  to  the  St 
Joseph  Union  Depot  Company.  A  plat  or 
blueprint  map  of  this  portion  of  Sixth 
street  waa  Introduced  in  efldenee  by  plaln- 
tlff,  and  by  It  the  distance  between  the  Ter- 
minal Railroad  Company  track  and  the  Rock 
Island  track  Is  shown  to  be  a  little  more 
than  12  feet;  the  distance  between  the  Rock 
Island  track  and  the  Burlington  track  is  a 
little  more  than  40  feet,  and  the  distance  be- 
tween  the  Burlington  track  and  the  Union 
Depot  Company  track  Is  a  little  more  than 
106  feet,  such  dlatancee  being  measnred 
along  the  east  rail  of  the  east  atreet  car 
track.  The  Union  Depot  Company  track 
crosses  the  street  diagonally  In  a  direction 
from  northeast  to  aonthwest  While  the  dis- 
tance from  the  Burlington  track  to  the  Union 
Depot  Company  track  measured  along  the 
east  rail  of  the  east  street  car  traek  Is  a 
little  over  106  feet,'  the  distance  along  the 
west  rail  of  the  east  steeet  car  trade  Is  only 
a  little  over  90  feet  PlalntUC  claims  these 
distances  to  be  a  fraction  leas  than  those 
shown  by  the  plat  a  mattw  to  be  fully  not- 
ed In  the  opinion. 

From  the  street  car  tracks,  the  Union  De- 
pot Company  track  cnrvea  Into  a  northerly 
dlrectltm  to  Ita  twmlnua  at  the  Union  Depot 
Building,  a  few  hundred  ftet  north  and  sit- 
uated  on  the  east  side  of  Sixth  street  There 
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was  situated  on  tlie  east  side  of  Sixth  street 
and  between  the  Union  Depot  Company  track 
and  the  Burlington  track  a  watchman's  or 
flagman's  house.  This  house  was  30  or  35 
feet  southeast  of  the  poiut  where  the  east 
rail  of  the  east  street  car  and  the  south  rail 


of  the  Union  Depot  Company  track  crossed, 
as  appears  from  the  plat  In  evidence.  Plaln- 
tifTa  Exhibit  C  and  defendants'  Exhibit  B, 
two  photographs  evidently  taken  from  a  dif- 
ferent viewpoint,  tend  to  illustrate  this  sit- 
uation, and  for  that  reason  are  here  Inserted 


PLAINTIFF'S   EXHIBIT  a 


DEFENDANT'S  EXHIBIT  a 


Digitized  by 


Google 


Mo.) 


GLABK  T.  ST.  JOSEPH  TEKUtKAL  R.  00, 


475 


A  Tl0iial  examination  of  tbe  plat  hereto- 
fore mentioned  serves  more  dearly  to  fix  the 
loeatloa  and  aurrouodlngs  heretofore  de- 
scribed, and  for  that  reason  said  plf  t  la  also 
8^  ont. 


On  tbe  date  abore  mentioned,  plalntUf  was 
acting  u  the  motorman  of  one  of  the  cars  of 
the  St  Joseph  Railway,  light,  Heat  &  Power 
Company  operating  over  the  Sixth  street 
tracks.  He  was  standing  on  the  front  platform 
of  a  car  which  was  the  usual  and  customary 
place  for  the  motormen  to  stand  In  the  per- 
fonnauce  of  their  duties.  Attached  behind 
this  car  was  a  second  car  called  a  trailer. 
These  cars  were  being  propelled  north  across 
Sixth  street  and  on  tbe  east  track.  When 
they  came  within  a  few  feet  of  the  Terminal 
Batlroad  Company  track,  tbe  first  one  to  cross 
when  going  north,  plalntUf  stopped  the  cars. 
At  that  time  a  switch  engine  and  a  number 
of  frelglit  ears  were  passing  along  Sixth 
street  on  said  Terminal  Railroad  Ckmipany 


track.  As  soon  as  the  engine  and  cars  bad 
passed,  the  plalntlfC  started  his  cars  and 
crossed  the  first  three  tracks.  Plaintiff  tes* 
tifled  that  after  crossing  the  third,  or  Bur- 
lington track,  be  looked  northeast  to  see  if  a 
Burlington  train  was  approaching. 

A  few  minutes  before  this  a  Santa  F«  pas- 
senger train,  consisting  of  two  passenger 
cars,  a  baggage  car,  and  an  engine,  bad  ar- 
rived at  tbe  Union  Depot  The  passengers 
had  disembarked  and  the  baggage  had  been 
unloaded,  and  the  train  crew  with  the  excep- 
tion of  the  engineer  and  fireman  had  left  the 
train.  This  train  came  Into  the  Union  Depot  at 
about  this  time  every  day;  such  depot  bebig 
the  end  of  its  run  from  North  Lexington,  Mo. 
Aftw  tlie  paasenflers  had  disembarked  and 
tbe  baggage  had  been  unloaded,  the  train 
was  backed  out  of  the  said  Union  Depot 
over  the  Union  Depot  Company  track  bereto- 
fore  mentioned  over  and  across  Sixth  street 
and  across  the  street  ear  tracks  mentioned 
and  ovw  other  tracks  and  streets  to  the  t^ 
mlnal  yards.  The  eridmce  shows  that  it  was 
the  customary  practice  for  an  employtf  of  the 
Terminal  Railroad  Company,  called  a  hostler 
or  pilot,  to  take  up  a  poaitton  upon  the  rear 
platform  of  the  rear  CMCh  and,  while  said 
train  was  backing  out  of  the  Union  Station 
and  over  such  tracks  to  the  terminal  yarite. 
to  assist  in  tbe  management  of  said  train  by 
signaling  to  the  engineer  and  fireman  and  by 
applying  tbe  air  brake  and  sounding  an  air 
whistle  on  said  rear  platform. 

On  tbe  date  above,  this  train  was  being 
backed  along  this  track  as  usual.  The  evi- 
dence Is  conflicting  as  to  whether  tbe  hostler 
or  pilot  was  on  the  rear  coach.  At  tbe  point 
where  the  street  car  tracks  and  tbe  Union 
Depot  Company  tracks  crossed,  tbe  rear 
coach  and  tbe  street  car  which  plaintiff  con- 
trolled as  motorman  collided  with  great 
force.  The  street  car  was  thrown  off  the 
tracks  and  slewed  around  to  a  poaltlon  near- 
ly parallel  with  tbe  railway  coach.  By  the 
shock  and  force  of  the  collision,  plaintiff  was 
thrown  onto  the  platform  of  tbe  street  car 
and  wedged  between  tbe  street  car  and  pas- 
senger coach  in  such  manner  that  he  was  se- 
riously and  greatly  Injured. 

The  petition  Is  exceedingly  verbose,  but 
after  pleading  some  ordinances  of  the  city 
(alleged  to  have  been  violated  by  defendant), 
and  tbe  general  duties  of  the  defendant  to 
plaintiff,  we  find  a  paragraph  of  the  petition 
which  fairly  reiterates  tbe  divers  cliargea  of 
negligence.  This  paragraph  reads :  "Plain- 
tiff further  states  that  said  collision  so  bad 
as  aforesaid  between  said  train  of  cars  being 
so  backed  out  of  said  Union  Station  as  afore- 
said and  tbe  street  car  upon  which  plaintiff 
was  a  motoneer  at  said  time  and  place  afore- 
said, In  consequence  of  which  the  plaintiff 
received  the  injuries  complained  of  as  afor^ 
said,  was  caused  and  ocoiMoned  by  the  care- 
lessness and  negligence  of  said  defendants  in 
carelessly  and  negllgentlar  running  said  train 
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of  can  at  a  (veater  rate  of  cpeed  tban  Atb 
mUea  per  hoar  and  falling  to  ring  a  bell  upon 
tbe  aislne  of  said  train  of  cars  moTlng  aa 
aforesaid,  and  carelecsly  and  negligently  fall- 
ing to  have  a  man  npon  tbe  rear  end  of  the 
car  to  i^lot  the  aame  oat  from  aald  Union 
Depot  acrosB  aaJd  Sixth  street,  and  falling 
and  neglectlnc  to  hare  a  aaitable  air  brake 
or  emergency  brake,  or  any  other  safe  appli- 
ance oD  said  train  of  cars  by  wbicb  the  same 
ooold  be  stopped  within  a  reasonable  time, 
and  by  carelessly  and  ne^Igently  falling  to 
stop  said  backing  train  before  reaching  said 
Sixth  street  as  afbresald,  and  by  the  care* 
lessness  and  negl^oice  of  tbe  defendants, 
th^  agents  and  employte  In  charge  of  said 
train,  In  falling  to  give  any  warning  or  no- 
tice whatever  of  the  approach  of  said  backing 
train  towards  and  over  said  Sixth  street  by 
ringing  a  bell  or  otherwise,  and  by  the  care- 
lessnesa  and  negligence  of  defendants  in  foil- 
ing to  haTe  and  keep  a  capable  watchman  or 
other  person  at  said  crossing  to  glre  warning 
or  notice  to  the  employtt  of  said  street  car 
company,  and  especially  to  plalntUf,  of  the 
approach  of  said  backing  train  of  cars  as 
afor«uld  towards  and  over  said  crossing, 
and  by  the  carelessness  and  negligoice  of  de- 
fendants, its  agents  and  employes,  to  have 
dlscoTered  the  danger  in  which  plaintiff  was 
placed,  and  falling  and  neglecting  to  apply 
tbe  air  brakes  or  other  brakes  on  said  car 
to  protect  plaintiff  from  the  danger  In  which 
defendants  by  their  agents  and  employ^  had 
placed  him  by  their  carelessness  and  negli- 
gence after  they  did  learn  of  each  danger,  or 
could  have  learned  of  such  danfw,  by  dna 
care  and  caution." 

Defendant  answered  by  ynj  of  general  de- 
nial and  a  plea  of  contributory  negligence. 
The  plea  of  contributory  negligence  set  forth 
an  ordinance  of  the  and  a  state  statute 
alleged  to  haTe  been  onobserved  by  plaintiff 
at  Uke  time  of  his  Injury.  Other  details  as 
to  both  pleadings  and  evidence  can  best  be 
noted  In  connection  with  the  polnte  made. 

[1]  1.  We  are  confronted  with  a  prelimi- 
nary question  In  this  case,  the  details  of  whi<di 
we  have  purposely  omitted  from  our  state* 
■ment  for  the  reason  that  they  can  best  be 
stated  here.  The  cause  was  tried  and  plain- 
tiff had  Judgment  for  |Hv400  on  February  IS, 
1908.  On  March  1<^  1908,  tbe  following  paper 
was  filed  in  the  cause  in  the  Buchanan  dr* 
cult  court: 

"State  of  Missouri,  County  of  Buchanan — aa. 

"R.  A.  Brown  being  first  duly  sworn  upon 
bis  oath,  says  tliat  he  Is  the  attorney  and 
agent  of  the  above  named  defendant  St. 
Joseph  Terminal  Railroad  Company,  and  aa 
such  is  duly  authorized  to  make  this  affida- 
vit; that  the  appeal  prayed  for  by  the  said 
defendant,  St  Joseph  Terminal  Ballroad 
Company  Is  not  made  for  vexation  or  delay, 
but  because  this  affiant  coucdders  said  defend- 
ant* St  Joseph  Terminal  Ballroad  Oompany 


and  said  defendant  considers  Itself  aggrieved 
b7  Qie  Judgment  and  decision  of  Uie  court 
herein.  B.  A.  Brown. 

"Subscribed  and  sworn  to  before  me  this 
0th  day  of  March,  1908. 
*^uchanan  Circuit  Court  [SeaL]  MissourL" 

*'No.  16768. 

"HArry  B.  Olark,  plalntlfl;  t.  St  JoaqA  Tow 
minal  Ballroad  Company  etaL,  defendants. 

^'Affidavit  for  Appeal 

nnied  March  10th.  1908. 

**AmbroBe  Patton,  Circuit  CleriL 

"By  J.  C  Lund,  Depu^  Clerk.* 

On  the  same  day  the  following  record  entry 
was  made  by  said  court: 

"No.  16763. 

"Harry  B.  Clark  v.  St  Joseph  Terminal  Ball- 
road Company  et  aL 

"Now  here  defendant,  St  Joeoth  Twminal 
Ballroad  Company,  has  leave  to  file  bill  of 
exc^itiona  herein  daring  the  next  regular 
term  of  this  oonrt 

"Comes  now  the  said  defendant,  and  by 
ita  attorn^  files  afildavlt  for  appeal,  and 
now  hssB  In  opm  court  s^  dtfendant  de- 
posits with  Qie  derk  the  sum  of  toi  doUara 
($10^00)  as  docket  fee  for  appeal.  Now  here 
the  amount  of  the  ajq^l  bond  la  fixed  at 
twaity-flve  thousand  ($20,00(9  doUara,  said 
bond  to  be  filed  and  awroved  by  the  d«k 
of  this  court  within  ten  days  after  final  ad- 
journment thereof  for  this  term. 

"And  now  here  ax^eal  la  allowed  said  de- 
fendant to  Oie  Suprone  Oonrt  of  the  state." 

In  1911  it  was  discovered  that  the  name  of 
the  officer  before  whom  -the  affidavit  was 
made  was  missing,  and  the  defendant  filed 
In  the  circuit  court  Its  application  for  cer- 
tain nunc  pro  tunc  entiiies.  At  the  time 
the  paper  was  filed  Ambrose  Patton  vrtM 
circuit  tierk  and  C.  J.  Lund  his  deputy. 
Judge  Henry  M.  Barney  was  the  presiding 
Judge.  In  the  meantime  death  had  taken 
both  the  Judge  and  the  deputy  clerk,  and  the 
derk  himself  had  gone  out  of  office.  Upon  a 
hearing  of  the  matter.  Judge  Amick,  succes- 
sor to  Judge  Ramey,  by  order  duly  made  di- 
rected that  the  words  "Ambrose  Patton,  Cir- 
cuit Clerk,  by  G.  J.  Lund,  Deputy  Clerk,"  b» 
attached  to  said  affidavit  by  Ambrose  Patton, 
and  further  ordered  and  directed  that  th» 
recoM  entries  of  March  10th,  supra,  be 
amended  by  adding  the  following  words  there- 
in, "Said  affidavit  having  been  sworn  to  be- 
fore C.  J.  Lund,  deputy  clerk  of  this  court" 
Bo  that  clause  of  the  record,  when  so  amend- 
ed, read:  "Comes  now  the  said  defendant, 
by  its  attorneys  and  flies  affidavit  for  appeal. 
said  affldavU  having  been  worn  to  Jtefon 
C.  J.  Lund,  deputy  clerk  of  thtt  court." 

In  the  hearing  of  this  application  the  court 
records  and  files  were  Introduced,  and  in 
addltloD  B.  A.  Brown,  attomer  for  defsnd- 
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ut,  was  permitted  to  t^tlfy  that  he  In  fact 
swore  to  the  affidavit  before  C.  J.  Lund,  dei>- 
aty  clerk.  This  evidence  was  objected  to^ 
and,  npon  the  termination  of  the  Inquiry  re- 
Boltlng  in  the  Judgment  aforesaid  thns  amend- 
ing  the  records,  the  plaintiff  api>ealed. 

Plaintifl  challenges  the  right  of  the  circuit 
•court  to  thus  amend  its  record,  and  has  filed 
1b  this  court  motion  to  dismiss  the  appeal 
m  the  ground  that  there  is  no  affidavit  of 
appeal.  This  motion  we  think  should  be 
overruled.  Practically  the  same  question  was 
up  in  Cooley  t.  Railway  Co.,  149  Mo.  487,  51 
6.  W.  101;  the  only  difference  between  the 
affidavit  for  the  appeal  In  that  case  and  the 
one  at  bar  being  that  In  the  Cooley  Case  the 
seal  ot  the  clerk  was  not  affixed,  and  In  this 
case  It  was  affixed.  On  the  facts  the  case 
at  bar  Is  the  stronger  of  the  two.  The  Cool- 
^  Case,  wherein  the  defective  affidavit  was 
ffied,  went  to  the  Eansas  City  Court  of  Ap- 
peals and  was  there  reversed  and  remanded. 
When  It  got  back  to  the  circuit  court,  a  mo- 
tion was  filed  to  dismiss  the  case  upon  the 
ground  that  the  Eansas  City  Court  of  Ap- 
peals acquired  no  Jurisdiction  owing  to  the 
absence  of  an  affidavit  for  appeal,  and  Its 
Judgment  remanding  the  cause  was  void  for 
want  of  Jurisdiction.  With  this  question 
lodged  In  the  case,  It  went  to  the  Kansas  City 
Court  of  ApiKals  a  second  time,  and,  after 
opinion  was  written,  the  cause  was  certified 
to  this  court  We  adopted  In  toto  the  opin- 
ion of  Judge  Smith  and  made  it  our  own. 
149  Mo.,  loc.  cit  491,  Bl  S.  W.  102.  Diacuss- 
iDg  the  defective  affidavit  we  there  said: 
"After  the  cause  had  been  remanded  to  the 
latter  court,  the  defendant  moved  to  dismiss 
the  same  for  the  reason  that  no  affidavit  for 
an  appeal  had  been  filed  for  the  plaintlfr  and 
therefore  the  appeal  granted  was  unauthoriz- 
ed by  law  and  did  not  confer  Jurisdiction 
upon  this  court  to  render  said  Judgment  of 
reversaL  To  the  affldavit  upon  whkih  the 
appeal  tcag  granted,  there  %o<u  no  jurai  ap- 
pended.  The  circuit  court  after  hearing  evi- 
dence M  to  whether  or  not  the  ptofnti/T* 
attorney,  l>y  icftom  the  a/Jldavit  teas  tignedt 
had  made  oath  thereto  before  the  {^erJe,  over- 
ruled the  defendant's  aa<d  motion  to  dismiss 
and  pentUtted  the  clerk  to  attach  the  proper 
iurat  to  (he  affidavit.  The  order  granting  the 
appeal  teas  regular  on  its  face,  and  our  at- 
tention was  at  no  Hme  called  to  the  defect 
in  the  affidavit,  either  by  mction  or  other- 
wise. Section  2114.  B.  3.  1889,  expressly  pro- 
vides that  the  omissions,  imperfections,  de- 
fects, and  variances  mentioned  In  the  preced- 
ing section  (2113)  and  others  of  like  nature, 
not  being  against  the  right  and  Justice  of 
the  matter  of  the  suit,  and  not  altering  the 
lasoes  between  the  parties  on  the  trial,  shall 
be  supplied  and  amended  by  the  court  when 
the  Judgment  shall  be  given,  or  into  the  court 
foto  which  such  Jn^l^ent  shall  be  removed 
by  writ  of  error  or  appeal.  No  reason  is 
therefore  seen  why  the  omitted  jurat  could 
mot  have  iem  supplied  by  leave  of  either 


this  or  the  circuit  court,  even  after  the  Judg- 
ment of  reversal  was  given  by  the  court. 
Bergesch  v.  Eeevil,  19  Mo.  127 ;  0mm  t.  BH* 
listen,  33  Mo.  App.  591." 

We  have  since  followed  the  Cooley  Case 
In  State  ex  rel.  v.  Broaddus,  210  Mo.,  loc.  clt. 
14,  108  S.  W.  546,  whereat  we  said:  "In 
Cooley  V.  Railroad,  149  Mo.  487  [51  S.  W. 
101],  it  was  held  that  under  section  2114, 
Revised  Statutes  1889  (section  673,  R.  8. 
1899),  a  Jurat  omitted  from  the  affidavit  up- 
on which  the  appeal  is  granted  may  be  sup- 
plied by  leave  of  either  the  appellate  or  the 
trial  court  upon  a  showing  that  the  affidavit 
had  been  properly  signed  and  sworn  to."  The 
proceedings  had  in  this  cause  seem  to  be  In 
conformity  with  these  views.  The  motion  to 
dismiss  is  therefore  overruled. 

[2]  2.  The  first  vital  question  urged  goes 
to  the  petition.  Defendant  contends  that  un- 
der the  petition  there  can  be  no  recovery  un- 
der the  so-called  humanitarian  doctrine,  and, 
as  that  question  permeates  the  whole  case, 
this  contention  had  best  be  settled  even  be> 
fore  we  discuss  the  demurrer  to  the  evidence. 
A  discussion  of  the  demurrer  to  the  evidence 
involves  the  question. 

In  addition  to  what  we  have  heretofore 
quoted  from  the  petition  in  our  statement  we 
find  the  following :  "  *  *  *  And  carelessly 
and  negligently  failed  to  apply  or  nse  an  air 
brake  or  an  emei^ency  brake,  or  any  brake 
whatever  on  said  backing  train  as  aforesaid, 
or  to  use  any  means  or  appliances  of  any 
kind  or  character  to  atop  said  backing  train 
after  discovering  there  was  danger  of  a  col- 
lision at  said  Sixth  street  with  said  street 
car  on  which  plaintiff  was  motoneer  as  afore- 
said, or  after  the  agents  or  employ^  of  the 
defendants  in  charge  of  said  moving  train 
might  or  could,  In  the  proper  exercise  of  due 
care  and  vigilance,  have  discovered  the  dan- 
ger of  a  collision  between  said  backing  train 
and  said  street  car  In  time  to  have  employed 
an  air  brake,  emergency  brake,  or  otber  ap- 
pliances, to  stop  said  train  and  avoid  a  colli- 
sion between  said  train  and  said  street  car, 
but  on  the  contrary  defendants  then  and 
there  carelessly  and  negligently,  and  by  rea- 
son of  the  various  acts  of  negligence  herein 
charged  against  them,  ran  said  train  upon 
and  over  said  Sixth  street  and  «)lllded  with 
and  with  great  force  and  violence  struck  the 
car  upon  which  plaintifl  was  so  employed  as 
motoneer,  and  caused  the  Injiirlea  hereinafter 
complained  of." 

Drfendant's  contention  Is  based  npon  two 
phrases  found  In  plaintiff's  exceedingly 
lengthy  and  verbose  petition.  At  one  place 
this  phrase  is  found,  "that  while  plaintiff 
was  in  the  discharge  of  bis  duties  and  in  the 
exercise  of  due,  reasonable,  and  ordinary 
care  the  defendants,  by  their  agents,"  etc., 
and  in  another  place  this  phrase,  "and  with- 
out any  fault,  carelessness,  or  negligence  on 
the  part  of  the  plaintiff,  and  then  and  there 
said  train  of  cars  so  managed  by  defendants 
as  aforesaid  struck  plaintiff."  etc.  Defend- 
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ant  says  Uiat  the  use  of  these  aYoments  xwe- 
dodes  the  idee  of  negligence  upon  ttie  part 
of  plaintiff  and  that  the  humanitarian  mle 
presumes  the  prerloos  negligence  of  the  plaln- 
aa.  It  la  uanally  trae  that  the  hnmanttarlan 
role  ia  only  Invoked  In  cases  wbgn  Uie  plain- 
tiff has  n^lgeotly  placed  himself  In  a  posi- 
tion at  periL  We  m^an  by  this  that  soch 
are  the  cases  In  which  we  have  been  called 
npon  to  define  and  limit  the  application  of 
the  hnmanltarian  or  last  dear  chance  ml& 

We  will  not  digress  in  this  case  to  discuss 
either  the  origin  of  the  doctrine  or  Its  merits 
I  or  demerita.  The  question  we  have  here  Is 
a  pure  question  of  ideadlng.  In  this  case, 
as  in  all  others  of  like  character,  the  plain- 
tiff la  suing  to  recoTW  for  injuries  alleged  to 
hare  been  received  through  the  negligent 
acts  of  the  defendant  Those  negllg^t  acts 
axe  severable  into  two  classes:  (1)  Acts 
which  are  cbarged  to  have  been  tiie  cause  of 
the  Injury,  although  plaintiff  was  hlmsdf  not 
neglij^t;  and  09  negligently  tailing  to 
stop  the  train  after  idaintift  was  in  a  posi- 
tion of  peril,  whether  his  perilous  position 
waa  occasioned  by  his  negHgence  or  nob 
Of  course  the  position  of  peril  must  be 
known  to  the  defttidant,  or  it  must  be  shown 
tiiat  the  defendant  could  have  known  of  it 
in  time  to  have  averted  the  injury  if  de- 
f  aidant  had  been  in  the  exercise  of  reason- 
able care  and  prudence.  But  tiila  last  is  be- 
side the  question  before  us.  The  petition  In 
this  case  should  be  perhaps  declared  to  be 
In  one  count,  although  that  Is  not  oortaln. 
Such  we  take  to  be  its  reasonable  construc- 
tion, and  what  we  have  to  say  will  be  upon 
that  theory.  Upon  that  theory,  does  Uie  use 
of  tiiese  phrases  quoted  supra  preclude 
the  application  of  the  so-called  humanitarian 
rule?  We  think  not  The  basis  of  the  ac- 
tion is  negligence.  Negligence  may  grow 
out  of  divers  acts.  Some  of  these  divers 
acts  may  constitute  what  the  books  denomi- 
nate common-law  negligence,  and  some  of 
them  may  make  up  what  we  call  statutory 
negligence.  After  all  It  is  negligence  and 
negligent  acts  with  which  we  are  dealing. 
A  number  of  negligent  acts  may  go  towards 
producing  the  same  Injnry.  Some  may  be 
statutory  and  some  commuu-law  acts  of  neg- 
ligence, but  in  the  end  we  have  only  negli- 
gence. We  are  not  convinced  that  thia 
conrt  has  ever  announced  that  different  acta 
of  n^llgence  could  not  be  charged  In  the 
single  count  of  a  petition.  This  has  been 
continuously  done  In  cases  where  there  are 
acts  of  common  law  and  acta  of  statutory  or 
ordinary  n^llgence.  Several  acts  of  negli- 
gence of  the  same  general  nature,  all  of 
which  may  be  true,  and  either  of  which  or  all 
of  which  may  have  caused  the  accident  or 
Injury,  may  be  placed  In  one  count  of  a  pe- 
tition. Haley  v.  Railway  Co.,  197  Mo.,  loc. 
dt  23.  93  S.  W.  1120.  114  Am.  St  Rep.  743 ; 
Wacher  v.  Transit  Co.,  108  Mo.  App.  64S, 
84  S.  W.  138;  Holden  v.  Railway  Co.,  108 
Mo.  App.  065,  84  S.  W.  133;  White  T.  RaU- 


road,  202  Ma,  loc.  dt  Seo,  101  8.  W.  14.  If 
so,  tiiok  we  can  see  bo  reason  why  the  act 
of  negligence  which  brings  the  case  within 
the  so-called  humanitarian  mle  may  not 
be  alleged  wiOi  other  acts  of  negligence  In 
the  one  count  of  the  petition.  The  act  of 
n«sllgence  authorizing  a  recovety  under  the 
humanitarian  rule  Is  one  dtme  after  the 
plaintiff  has  placed  liimadf  in  a  posUlon  of 
peril,  but  it  is  none  the  less  negligence  and 
an  act  of  negligence  within  the  law  ap  auch 
is  announced  by  the  humanitarian  tvSb. 

Defendant  In  the  brief  says:  "PlalntifTs 
pstiUon  did  not  state  a  case  under  the  hu- 
manitarian ml&  Thia  doctrine  is  bottomed 
upon  and  presupposes  '  contributory  Dili- 
gence upon  the  part  of  the  plaintiff.  In  or- 
der to  take  advantage  of  that  rale,  a  plain- 
tiff must  state  a  case  consistent  witii  the 
existence  of  contributory  n^llgnice  upon 
his  part" 

Beltance  is  placed  upon  the  case  of  Nlvort 
T.  Wabash  RaUroad  Co..  232  Mo.  626,  135  S. 
W.  33.  Upon  the  question  of  pleading,  the 
opinion  of  Woodson,  P.  J.,  In  the  Nlvert  Case 
is  not  an  opinion  of  the  court  There  were 
only  three  Judges  sitting,  and  upon  this 
question  two  of  them  dissented  from  the 
views  of  the  presiding  Ju^.  Nor  Is  the 
Krehmeyer  Case,  220  Mo.  639,  120  S.  W. 
78,  an  authority.  In  that  case  at  page  672 
of  220  Mo.,  at  page  78  of  120  S.  W.,  it  la  In- 
dicated that  four  Judges  concur,  tbm  leaving 
an  opinion  npon  the  question,  but  this  is 
error.  On  page  673  of  220  Mo.,  on  page  78 
of  120  8.  W.,  begins  the  separate  opinion  of 
the  present  writs.  In  which  a  apedal  ccm- 
cnrrence  In  the  result  is  shown,  and  for  rea- 
sons other  than  the  question  of  pleading  dis- 
cussed in  the  prlndpal  opinion.  Thus  It  will 
be  seen  that  there  Is  no  opinion  made  In  that 
case  upon  the  question  here  presented  and 
discussed  in  those  two  cases.  In  Hal^  v. 
Railroad,  supra,  we  said:  "Several  acts  of 
negligence  of  the  same  nature,  and  all  of 
which  may  be  true  and  dther  of  which  or 
all  of  which  together  may  have  caused  the 
acddent  may  be  pleaded  In  one  count*'  In 
that  case  the  negligence  calling  for  the  in- 
vocation of  the  humaniterian  rule  was  plead- 
ed as  well  as  other  acte  of  negligence. 

But  after  all  the  cause  of  action  Is  te  re- 
cover for  negligence.  This  n^llgence  may 
be  made  up  of  many  distinct  acts  of  negli- 
gence, and  the  plaintiff  can  plead  all  of  the 
negligent  acts  and  recover  upon  either  one 
which  may  be  established  by  the  evidence. 

In  the  Wacher  Case,  supra,  there  were 
five  distinct  acts  of  negligence  relied  upon 
for  recovery,  thus:  "(1)  In  negligently  man- 
aging the  car;  (2)  In  AUtng  to  keep  watch 
for  vehicles  on  the  track  In  front  of  said 
car;  (3)  In  falling  to  sound  the  bell,  or  In 
any  other  manner  warning  the  plaintiff  of 
the  car's  approach;  (4)  In  falling  to  stop  the 
car  after  the  danger  of  striking  plalntifTs 
wagon  became  apparent,  or  by  the  exercise 
of  ordinary  care  would  have  become  appar- 
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«Bt;  09  1^  running  the  car  at  a  hlgb  and 
dsngerona  rate  of  speed."  It  will  be  noted 
tbat  the  fourth  counts  upon  tbe  humanita- 
rian mlfc  In  tbe  course  of  tbe  opinion,  the 
eoort  said:  "Tbe  plaintiff's  rl^bt  of  action 
vas  ^gle  and  not  collective  of  several  dls* 
tinct  or  separate  canaes  of  actlw,  and  was 
properly  pleaded  in  one  count" 

In  the  recent  case  of  White  t.  Railroad, 
BDpra.  after  reviewing  of  our  own  cases,  we 
ssld:  "Furthermore  it  will  be  found  that, 
barring  inconsistent  and  self -destructive  aver- 
ments, there  have  been  presented  to  this 
court  in  the  last  half  century  hundreds  of 
cases  in  which  common-law  negligence  and 
negligence  made  so  by  statute  (or  by  some 
by-law  a  city)  have  been  pleaded  In  the 
same  count  and  recovery  has  been  allowed 
on  proof  of  all  or  one  or  more  of  these  spec- 
ifications, and  we  cannot  see  why  the  dif- 
ferent elements  which  blend  together  to  pro- 
dace  the  injury  (so  Jlong  as  there  Is  no  dis- 
cord between  them)  may  not  be  so  pleaded. 
The  uniform  practice  has  been  to  so  plead 
them ;  no  Injury  results  therefrom  to  defend- 
ant tliat  we  can  see;  and  there  is  no  more 
confusion  in  blending  them  In  one  count 
than  would  come  In  setting  out  each  speci- 
fication of  negligence  In  a  separate  count." 

It  may  be  said,  then,  that  whether  the 
negligence  complained  of  arises  from  the 
violation  of  a  common-law  duty,  or  a  statu- 
tory duty,  or  an  ordinary  du^,  Is  of  no 
significance  (that  Is,  the  mere  origin  of 
tbe  dnty  violated  is  of  no  slgnlQcance)  so 
long  as  tbe  violated  duties  produce  the  one 
Injury  and  the  one  damage  constituting  the 
snbject-matter  of  the  suit.  There  was  no 
error  In  overmllng  the  motion  because  it 
commingled  ordinance  and  common-law  neg- 
ligence. 

Such,  too,  is  the  reason  of  the  situation. 
When  you  plead  facts  such  as  will  Invoke 
the  humanitarian  rule,  you  but  plead  an 
act  of  negligence.  Acts  of  negligence  not  In- 
consistent with  each  other  may  be  pleaded 
In  a  single  count.  We  are  not.  of  opinion 
that  the  facts  pleaded  as  to  such  acts  as 
Invobed  tbe  humanitarian  rule  in  this  case 
are  inconsistent  with  the  other  acts  of  n^- 
Hgence. 

[S]  The  petition  whilst  not  as  specific  and 
direct  as  It  might  be  upon  the  humanitarian 
rule,  is  broad  enough  and  definite  enough 
to  permit  a  recovery  upon  tiiat  theory.  In 
dlscnsslng  the  demurrer  to  the  evidence,  we 
■hall  therefore  discuss  it  upon  the  theory 
tbat  the  humanitarian'  doctrine  Is  in  tbe 
case  under  the  pleadings. 

S.  Should  tbe  demurrer  to  the  evidence 
hsTe  beai  sustained?  We  think  not  for  rea- 
sons to  be  assigned.  We  must  concede  the 
negligence  of  tbe  plaintiff,  for  such  Is  the 
proof-  The  track  upon  which  he  was  In- 
Jored  was  the  north  one  of  the  four  tracks. 
A  fair  considerntlon  of  the  evidence  forces 
us  to  say  that  there  was  ample  space  for  the 
platntUt  to  taave  atopped  bla  train  oC  two 


street  can  In  safety  between  tbe  tUra  anA 
fourth  railroad  tracks.  Tbe  statute  of  tills 
state  compels  street  railways  to  stop  their 
cars  not  less  than  10  or  more  than  20  feet 
from  a  railroad  crossing. 

[4]  This  statute  cannot  be  repealed  by  the 
customary  violation  thereof.  Plaintiff's  evi- 
dence shows  that  for  a  long  time  It  had  been 
the  custom  to  stop  the  street  cars  upon  the 
approach  of  the  first  track  on  the  south  and 
then  to  start  up  and  run  across  all  four  (as 
If  one  track)  without  stopping.  This  custom 
cannot  change  tbe  statute,  nor  can  It  excuse 
the  plaintiff  from  the  negligence  per  se  aris- 
ing from  tbe  violation  of  tbe  statute.  So 
that  we  repeat  tbat  we  must  proceed  upon 
the  theory  that  plaintiff  himself  was  negli- 
gent. 

in  There  Is  evidence  likewise  showing  the 
negligence  of  the  defendant  Tbe  backing 
train  was  being  run  in  excess  of  five  miles 
per  hour,  the  rate  fixed  by  ordinance  as  indi- 
cated by  evidence  for  the  plaintiff.  Accord- 
ing to  the  plaintiff's  side  of  the  case,  the 
flagman  failed  of  his  duty;  no  bell  was  rung 
In  violation  of  ordinance;  no  man  was  upon 
tbe  lookout  upon  the  rear  of  the  train,  etc. 
In  other  words,  ample  acts  of  negl^ence  up- 
on tbe  part  of  the  defendant  are  made  to  ap- 
pear. Shortly  stated,  the  facts  are  these: 
Plaintiff  stopped  his  street  cars  (two  in 
number  in  one  train)  upon  reaching  the  south 
track  and  before  crossing  It;  upon  signal 
from  his  conductor  he  started  up  with  the 
intention  of  not  stopping  until  he  had  cross- 
ed the  four  tracks.  Plaintiff  says  he  saw 
this  backing  train  when  he  (plaintiff)  was  80 
feet  from  tbe  ci-osslng;  tbat  he  at  once  un- 
dertook to  stop  his  train  of  street  cars,  and 
did  everything  he  could  to  stop  them;  tbat 
he  was  going  at  only  three  miles  an  hour. 
Plaintiff  thus  describes  his  acts  after  passing 
the  Burlington  track:  '*Q.  Just  state  to  the 
court  what  you  were  doing  after  you  got 
past  the  Bwlington  track.  A.  When  I  cross- 
ed over  tbe  Burliiwton  track  I  was  watctilng 
to  tbe  northeast  upon  the  curve  ^ere  trains 
back  out  from  the  depot  and  saw  ifo  train, 
and  then  looked  up  the  street  as  I  was  going 
on,  glancing  In  different  directions,  and  a 
man  standing  at  a  switch  target  to  the  west 
of  Sixth  street  looking  to  the  southwest  at* 
tracted  my  attention  by  reason  that  the  Bur- 
lington passenger  train  from  Kansas  City 
was  already  then  past  due,  and  thinking 
that  It  was  then  comii^  and  I  would  be  in 
danger  from  that  direction  I  bent  over  and 
took  a  look  for  it  In  a  southwest  direction. 
Q.  Was  tbat  the  direction  from  which  the 
Burlington  train  came?  A.  Tes,  sir;  and  as 
I  turned  around  and  straightened  up,  looking 
the  other  way  again —  Q.  What  do  you 
mean  by 'looking  the  other  way*?  A.  Straight 
north,  UP  the  street  ahead  of  me,  and  turn- 
ing my  glance  again  past  the  shanty  I  saw 
this  train.  The  Court:  Where  were  you 
wfaeu  you  saw  tbe  train?    The  witness: 
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Somewhere  within  about  30  feet  Q.  From 
what?  A.  From  the  cross-rail.  Q.  The  cross- 
ing of  this  curved  track?  A.  Tes,  sir;  and 
at  the  same  time  I  hollered  to  jump,  and 
made  every  effort  on  earth  to  stop  my  car, 
Q.  Did  you  Jump?  A.  No,  bSx;  I  stayed  on 
my  car  In  order  to  save  the  lives  of  the  pas- 
sengers behind  me.  Q.  State  what  effort 
yon  did  make  to  stop  the  car  when  you  first 
discovered,  on  looking  In  that  direction,  this 
Santa  F6  train  was  approaching  you.  A. 
Throwed  the  current  off,  applied  the  brake, 
and  checked  the  speed  of  the  car,  and  also 
started  to  reverse  It;  before  anything  else 
could  be  done  I  was  struck.  Q.  Do  yon  re- 
member what  part  of  your  car  was  struck 
by  the  Santa  Ti  train?  A.  Struck  my  car 
right  on  the  northeast  comer.  Q.  What  part 
of  the  Santa  F6  train  struck  the  northeast 
comer  of  your  car?  A.  The  back  end  of  the 
step." 

Others  testify  that  an  attempt  was  made 
to  stop  the  street  cars  about  the  time  men- 
tioned by  plaintiff,  but  their  statements  do 
not  fully  accord  with  that  of  plaintiff  as  to 
the  speed  he  was  going.  Plaintiff  also  says 
that  he  saw  the  backing  train  when  it  was 
125  feet  from  the  crossing.  Witnesses  place 
the  rate  of  Its  speed  at  from  8  to  10  miles 
per  hour.  Other  evidence  would  Indicate  that 
after  passing  the  little  lookout  house  (a 
small  8  by  10  stmcture)  be  could  have  prac- 
tically seen  to  the  Union  Depot  Still  other 
evidence  tends  to  show  that  the  only  obstruc- 
tion to  his  view  of  this  train  from  a  long 
distance  south  of  the  "dog  house"  or  lookout 
house  was  two  or  three  telephone  poles  and 
this  small  structure.  So  that,  when  all  the 
evidence  Is  viewed,  it  Is  quite  dear  that 
plaintiff  was  not  only  guilty  of  negligence 
In  not  stopping  bis  train  according  to  the 
statutory  edict,  but  that  he  was  likewise 
guilty  of  actual  n^llgence  In  not  sooner  see- 
ing the  backing  train.  Not  only  so,  but  we 
tak^  it  with  a  grain  of  doubt  when  he  says 
that  he  could  not  stop  these  street  can  nm* 
nlng  only  from  two  to  three  miles  per  hour 
In  a  distance  of  the  80  fMt  which  he  had  to 
go.  EltlHnr  be  was  going  muCh  bster,  or  be 
made  no  prompt  attempt  to  stop,  is  tSie  only 
reasonable  conclusion.  Iben  Is  no  hint  that 
his  appliances  were  not  In  order.  To  say 
that  a  street  car  numing  only  three  miles 
per  hour  could  not  be  stopped  in  much  less 
than  30  feet  Is  asking  this  court  to  discard 
Its  common  sense  as  well  as  the  common 
knowledge  which  we  all  possess.  It  would 
in  all  cases  be  better  for  plaintiffs  to  bare 
the  real  facts  to  the  scmtlny  of  ttie  court 
This  we  feel  that  ^alntlfl  has  not  dtme  in 
this  case.  We  conclude  that  the  plaintiff 
was  guilty  of  both  statutory  and  actual  neg- 
ligence. 

[I]  But  does  this  coaidiislon  bar  his  re- 
covery? Under  other  facts  In  this  case,  we 
Oilnk  not  It  is  further  shown  thiX  the  de- 
fendant always  placed  a  man  in  Aarge  of 


these  backing  trains.  That  this  man's  posi- 
tion was  on  the  rear  of  the  train,  or  the  front 
end  of  the  backing  cars.  That  the  backing 
train  ran  under  this  man's  directions.  That 
from  his  position  he  signaled  the  engineer  to 
start  and  to  stop.  That  on  this  rear  car,  or 
front  car  as  it  backed,  was  an  arrangement 
by  which  the  air  could  be  applied  and  the 
train  stopped.  That  It  was  the  duty  of  the 
man  In  charge  of  the  train  not  only  to  sig- 
nal the  engineer  to  stop,  but  in  case  of  neces- 
sity to  apply  the  air.  A  witness  for  the 
plaintiff,  one  Waller,  who  was  fireman  on 
the  backing  train,  says  that  their  train  was 
going  about  eight  miles  per  hour,  and  that 
by  the  application  of  the  air  It  could  have 
been  stopped  within  a  distance  of  four  or 
five  feet;  that,  when  the  collision  occurred, 
the  Impact  released  the  air  and  the  train 
in  fact  stopped  within  that  distance.  This 
witness  also  says  that  defendant's  agent, 
William  Ferrington,  wat  In  charge  of  this 
backing  train  at  the  time;  that  he  Jumped 
from  the  train  when  30  or  more  feet  east  of 
the  east  line  of  Sixth  street;  that  had  he  ap- 
plied the  air,  which  could  have  been  done  as 
quickly  aa  the  snapping  of  the  fingers,  the 
train  oould  have  easily  been  stopped  before 
passing  the  east  curb  line  of  the  street;  that 
Ferrlngt(ni  Jumped  from  the  car  without  ei- 
ther signaling  Uia  oiglneer  or  applying  the 
air. 

Under  these  facts,  should  the  case  have 
gone  to  the  Jury  on  the  humanitarian  rule? 
We  think  so.  We  have  here  a  place  where 
the  law  imposes  the  duty  of  being  on  the 
lookout  We  have  hrae  a  plaoe  where  what 
might  have  been  seen  by  the  exercise  of  ordl^ 
nary  care  Is  In  law  actually  seeing.  Had 
Ferrington  rmalned  on  the  car,  the  perilous 
position  of  plaintiff  would  have  been  obvious, 
if  in  fact  It  was  not  obvious  when  he  sud- 
denly left  the  car  without  doli^  a  thing  to 
prevent  the  accident  Some  evidoiee  would 
indicate  tbat^  norini  an  Impeodlng  collision, 
he  left  the  rear  car.  Unfortunate  Ferrin^ 
ton  was  dead  and  bis  version  Is  not  before 
us.  But  under  the  evidence  before  us,  he 
left  his  car  whw  it  was  60  to  60  feet  from 
the  street  car  crossing  and  without  applying 
the  air  or  dolus  anytiili^  else  to  obviate  a 
collision.  This,  too,  whea  the  evidence  tends 
to  show  tbat  bis  train,  by  the  application  of 
the  air,  oould  have  been  stopped  within  four 
or  five  fset  Now  grant  it  to  be  me  that 
plaintiff  was  guilty  of  gross  negligence,  and 
by  such  had  placed  himself  in  a  perilons  po> 
sltlon,  this  does  not  rdleva  ttw  defendant, 
if  by  the  ezerdse  ot  ordinary  .care  It  could 
have  seen  his  position  of  peril  in  time  to  have 
averted  the  injury.  We  say  "oould  have 
seen**  rather  than  "did  see"  because  this  was 
a  place  where  def^dant  had  no  rlj^t  to  ex- 
pect a  dear  track  and  was  In  dnty  bound 
to  be  on  the  lookont  ttadw  tlieee  fticta  we 
conclude  there  was  no  error  in  orerrullng 
the  demurrer  to  the  evidence  on  the  theory 
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tbat  the  hnmanltarlan  rule  applies  In  tbls 
case,  and  we  tblnk  that  It  does. 

[7]  4.  PlaintUTs  InstnictlonB  are  ttae  ob- 
jects of  Tlgorona  assaults.  Plaintiff's  In- 
struction No.  8  thus  reads:  "The  court  in- 
structs the  Jury  that  if  they  believe  from 
tlie  evidence  in  this  case  that  the  plaintiff 
nsed  reasonable  care  and  diligence  in  mov- 
ing the  street  cars  north  on  Sixth  street 
OQ  the  occasion  of  the  collision,  and  that  he 
exercised  reasonable  care  and  diligence  in 
keeping  a  lookout  in  different  directions  so 
as  to  avoid  or  endeavor  to  avoid  any  danger, 
and  that  after  passing  over  the  Barllugton 
Railroad  track— that  Is,  the  track  which  the 
evidence  tends  to  show  was  next  south  of 
the  track  upon  which  the  collision  occurred 
—when  be  was  30  or  40  feet  or  more  south 
of  the  track  upon  which  the  collision  oc- 
curred, he  made  every  reasonable  effort  to 
Btop  his  said  street  cars  before  they  reach- 
ed the  track  upon  which  the  collision  occur- 
red and  conid  not  do  so.  and  that  notwith- 
standing his  efforts,  in  that  behalf  the  colli- 
sion did  occur,  then  the  jury  cannot  find 
against  the  plaintiff  on  the  ground  of  negli- 
gence or  contributory  negligence  in  not  stop- 
ping hla  car."  This  instruction  is  error. 
Plaintiff  says  his  two  cars  were  about  40 
feet  each  in  length.  And  the  couplings 'be- 
tweea  them  were  about  3  feet,  or  bis  train 
about  83  feet  Other  evidence  makes  them 
less.  He  could  have  compiled  with  the  law 
and  the  ordinance  which  required  him  to 
stop  before  attempting  to  cross  this  last 
track.  The  law  said  for  him  to  stop.  It 
did  not  say  for  him  to  use  ordinary  care  to 
stop.  When  the  law  commands  a  thing  to  be 
d(HW,'it  means  that  the  utmost  care  and  dlli- 
gotce  most  be  used  to  obey  Its  mandates. 
OrdinftT7  care  and  diligence  was  not  tiw 
meanire  of  the  plalntUTs  duty,  and  tbls  dec- 
laration of  law  is  not  only  erroneous  bat  mis- 
leading. It  1^  the  Jury  to  excuse  tba  plain- 
tiff iqion  a  showing  of  ordinary  care  when  tbe 
statute  Imperattvely  cmnmanded  him  to  stop, 
which  cominand  ippoaea  fhe  highest  degree  of 
care.  This  statute  was  paased  to  save  the  Uvea 
of  passengers,  and  most  be  construed  In  that 
Usht  Construed  In  that  light,  it  Imposes 
more  than  ordinary  care  and  diligence. 

[I]  0.  PlalntUTs  instnictlon  No.  5  permitted 
a  recovery  for  the  plaintiff  upon  alleged  neg- 
ligent acts  other  than  the  failure  to  protect 
plaintiff  whilst  In  a  pwllous  position,  pro- 
vided the  Jury  found  that  idalntlff  himself 
was  guilty  of  no  n^llgence.  In  other  words, 
this  instnictlon  eliminates  the  humanitarian 
rale  and  submits  the  questions  of  (1)  negli- 
gence or  no  negligence  upon  the  part  of  de> 
fsidant,  and  C9  contributory  or  no  contrHm- 
tory  negllgeuce  upon  the  part  of  the  plalntitt. 
Tbe  instruction  Is  perhaps  wdl  enough,  gen- 
erally speaking,  In  a  case  where  applicable- 
It  would  be  applicable  In  this  case  but  for 
tbe  reason  that  the  court  should  have  said, 
as  a  matter  of  law,  that  tbls  plaintiff  was 


guilty  of  negligence.  This  plaintiff  should 
have  started  up  and  ran  his  car  with  a 
view  of  stopping  it  before  attempting  to 
cross  the  railroad  track,  and  this,  too,  in  the 
absence  of  any  apparent  danger.  This  be- 
cause the  law  so  says.  Plalnt^f  says  that  he 
was  not  so  running  his  car.  He  says  he 
had  no  intention  of  stopping  his  car  before 
crossing  that  track  until  he  saw  this  train. 
His  duty  was  to  have  had  his  car  under  such 
control  as  would  enable  him  to  stop  It  in 
not  less  than  10  feet  of  the  railroad  track,  at 
which  time  he  could  make  the  proper  obser- 
vations as  to  when  It  was  safe  to  proceed 
across.  But  beyond  tbls  the  physical  facts 
in  this  record  show  that  plaintiff,  had  he 
looked,  could  have  seen  the  backing  tralu 
in  ample  time  to  have  protected  his  car  from 
the  collision.  He  did  see  it  30  feet  from 
the  crossing  and.  under  the  physical  facts, 
could  have  seen  it  much  further.  There  were 
no  obstructions  except  this  little  "dog  bouse" 
and  one  or  two  telephone  poles  for  some  dis- 
tance south  and  east  of  this  crossing.  Nei- 
ther of  these  would  so  obstruct  a  train  of 
two  coaches,  a  ba^ptge  car,  and  a  t^der 
and  engine  that  it  could  not  have  been  ob- 
served. 

It  is  true  that  In  this  case  plaintiff  says 
he  was  on  tbe  lookout  for  trains,  bat  this 
does  not  clear  the  situation.  Macfarlane,  J., 
in  Kelsay  v.  Railway  Co.,  129  Mo.,  loc  dt 
374.  30  S.  W.  342,  thus  spoke  for  the  court : 

"But,  even  conceding  that  idie  testified  that 
she  looked  east  for  a  train  as  soon  as  she 
had  passed  the  obstructloi^  it  Is  clear  that 
the  train  was  In  plain  view  and  within  200 
or  300  feet  of  the  crossing.  One  of  two  facta 
is  true;  either  the  plaintiff  did  not  look  with 
that  care  common  prodenoe  required  of  her, 
or  the  did  not  look  at  all  until  too  late  to 
avoid  the  collision. 

"It  was  said  In  a  recent  case:  *It  is  simply 
and  flatly  Impossible  that  one  can  stop,  look, 
and  Ustnt  for  an  approaching  train  that  Is 
in  plain,  Tlew  and  close  at  hand  and  be  un- 
able to  see  or  hear  it  If  ha  possess  the  senses 
of  sight  and  hearing.  It  seems  therefore 
necessary  to  admnoe  one  step  In  the  appli- 
cation of  the  doctrine  of  legal  presumption 
and  to  lay  it  down  as  a  rale  tiiat  one  who  is 
stnicfc  by  a  moving  train  whldi  was  plainly 
visible  from  the  point  he  occiq)led  whei  It 
became  his  duty  to  stop,  look,  and  listen 
must  be  condnslvely  presumed  to  have  dis- 
regarded that  nde  of  law  and  of  common 
pradokce  and  to  have  gone  negligently  Into 
an  obrlous  danger,  A  line  of  well-conaldered 
cases  leads  f&lrly  up  to  this  conclusion.' 
Blyers  T.  lUilway.  190  Fa.  380,  24  AtL  747. 

**  'If  a  traveler  by  looking  could  have  seen 
an  approaching  train  in  time  to  escape,  it 
will  be  presumed,  In  case  he  is  Injured  by 
coUlsIon.  either  that  he  did  not  look,  or,  If 
he  did '  look,  that  he  did  not  heed  what  he 
saw.  Such  conduct  is  held  negligence  per 
se.'  Beach  on  Gont  Neg.  (2d  Ed.)  {  1S2. 
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"'It  Is  in  vain  to  say  that  he  looked  and 
listened  If  In  despite  of  what  hla  eyes  and 
ears  must  have  told  him,  he  walked  directly 
In  front  of  a  moving  locomotive.'  Carroll 
V.  RaUroad,  12  Wkly.  Notes  Gas.  (Pa.)  348; 
Marland  v.  Railroad,  123  Pa.  487,  16  Atl. 
824,  10  Am.  St  Bep.  641. 

"*A  man  may  possibly  think  he  sees  an 
object  which  has  no  existence  In  fact,  but 
which  it  may  be  difficult,  if  not  Impossible, 
to  prove  did  not  exist  or  was  not  seen.  But. 
an  object  and  power  of  sight  being  conceded, 
the  one  may  not  negative  the  other.  In 
this  case  the  plaintiff  bad  good  eyes,  the 
train  was  approaching  him  in  the  night  with 
the  engine's  headlight  burning  brlgbtly,  If 
the  plaintiff  looked  he  must  have  seen  it,  or 
he  must  have  looked  very  negligently  and 
carelessly;  in  either  case  he  was  necessarily, 
in  the  eyes  of  the  law,  guilty  of  contribu- 
tory negligence  precluding  his  right  to  re- 
cover.'  Artz  V.  Railroad,  34  Iowa,  153. 

"*It  was  broad  daylight,  and  when  within 
five  feet  of  the  north  rail  of  the  track  It 
Is  undisputed  that  the  plaintiff  could  see  250 
feet  east  along  the  main  track.  No  one  dis- 
putes that  if  be  bad  but  looked  he  certainly 
would  have  seen  the  train.  It  Is  evident 
therefore  that  he  did  not  look  or,  if  he  did, 
he  saw  the  train  and  carelessly  attempted 
to  cross  in  front  of  it,  and  In  either  case 
he  was.  guilty  of  such  negl^ence  as  to 
preclude  a  recovery.  *  *  *  If  he  had 
looked  eastward,  he  would  have  seen  the 
train  before  he  stepped  upon  the  track. 
*  *  *  One  look,  eastward,  and  one  less  st^ 
tak^  he  would  not  have  been  ai>on  the 
track.  Upon  any  theory  of  the  case  it  was 
the  duty  of  the  court  to  have  directed  the 
verdict  In  favor  of  the  defendant'  Gardner 
T,  Railroad,  97  Mich.  240,  66  N.  W.  603. 

"It  was  said  In  a  recent  case  in  this 
court  by  the  present  Chief  Justice:  *It  will 
thus  be  seen  that  It  was  a  physical  Im- 
possibility for  the  deceased  to  have  billed 
to  see  tbe  approaching  train  if  he  looked* 
in  that  direction  as  it  was  his  duty  to  do 
while  yet  in  a  place  of  safety  and  before 
entering  upon  the  line  of  danger.  Had  he 
done  so,  there  can  be  no  question  that  he 
could  and  would  have  stopped  his  team  un- 
to the  train  passed,  and  then  crossed  over 
in  safety.  But  for  some  unexplained  reason 
he  failed  to  do  so.  And  thus  it  is,  though 
the  defendant  may  have  been  negligent  in 
failing  to  give  the  signals  for  tbe  crossing 
and  in  permitting  the  high  grass  to  be  upon 
its  right  of  way,  yet,  the  deceased  having  lost 
his  life  through  his  own  negligence  in  fail- 
ing to  discharge  the  duty  Imposed  upon  him 
by  law  In  his  situation,  the  plaintiff  cannot 
recover  for  his  death.'  Hayden  r.  Railroad, 
124  Moh  loc  cit  573  [28  S.  W.  74].  Plaintiff 
says  ber  eyesigtit  was  good.  A  view  of 
the  track  fbr  a  qnarter  of  a  mile  was  unob- 
Btrncted  from  any  point  within  2S  feet  of 
the  track.  When  the  obstruction  was  passed, 
tbe  train  was  wUhln  800  feet  of  the  cross- 


ing in  <  plain  view.  It  la  In  vain  for  plaintiff 
to  say  that  she  looked  with  any  d^ee  of 
care  and  did  not  see  it  In  any  event,  we 
can  but  say  that  plaintiff  was  negligent  and 
that  her  negllgraw  contributed  to  her  own 
Injury.  After  a  careful  examination  of  all 
the  evidence  and  allowing  every  reasonable 
Inference  in  favor  of  plaintiff,  this  conclusion 
Is  irresistible." 

Tbta  has  ofttimes  been  followed  by  this 
court  Mrs.  Kelsay  testified  tbat  she  did 
look  for  a  train  and  could  not  see  one,  bnt 
this  court  said  such  testimony  was  In  tbe 
very  face  of  the  physical  facts,  and  we  by  onr 
judgment  of  plain  reversal  declared  ber 
guilty  of  negligence.  So  in  the  case  at  bar 
the  trial  court  should  have  declared,  as  a 
matter  of  law,  that  the  plaintiff  was  guilty  of 
negligence,  and  an  Instruction  submitting  the 
question  of  his  negligence  to  the  jury  was  er- 
ror. Under  the  facts  of  this  case  the  plaintiff 
has  but  one  chance  for  recovery,  and  that  Is 
tbe  humanitarian  rule.  His  instructions 
should  have  been  so  confined.  They  were 
not  so  confined.  This  <  instruction  and  one 
other  are  upon  the  other  theory.  They 
should  not  have  been  given,  and  the  giving 
of  them  constitutes  reversible  error.  They 
permitted  recovery  upon  a  theory  not  In 
tbe  case  under  the  facts  and  the  i«w. 

[I]  6.  Other  instructions  covering  the  hu- 
manitarian doctrine  are  criticized  because 
they  assume  controverted  facts.  If  tbey  do, 
correction  can  be  made  in  another  trial. 
Instructions  should  never  assume  as  true 
facts  about  which  there  is  a  coutcoversy. 
We  shall  not  further  lengthoi  an  opinion 
already  too  long  by  far.  < 

From  what  has  been  said,  tt  follows  that 
the  judgment  should  be  reversed  and  the 
cause  remanded,  and  it  Is  so  ordered.  All 
concur  except  WOODSON^  J.,  who  dissents 
In  opinion  filed. 

PER  OURIAM.  The  foregoing  opinion  of 
GRAVES,  P.  J.,  in  Division  No.  1,  as  modi- 
fled  by  him,  is  adopted  as  tbe  opinion  of  this 
court  All  concur  »cept  WOODSON,  J.,  In 
opinion  filed,  and  VALLIANT,  a  J.,  abeent 

WOODSON,  J.  I  dissent  from  what  Is 
said  in  the  majority  opinion  abont  tbe  eo- 
called  humanitarian  doctrine  becanae  in  my 
opinion  tbe  petition  neither  states  nor  at- 
tempted to  state  a  cause  of  action  under  that 
rule  as  now  understood,  bnt  for  sake  of  the 
argumrat  only  concede  that  It  does  both, 
neverthdess  I  dissent  from  It  for  tbe  rea- 
son that  it  is  elemaitary,  In  Uda  state  at 
least  that  nnd^  the  common-law  role  the 
plaintiff  cannot  recover  for  Injuries  rec^ved 
where  the  petition  or  the  evidence  sbova 
that  be  was  guilty  of  contributory  negligence 
which  directly  contributed  to  hla  Injury. 
And  it  is  equally  elementarr  tbat  tbe  plala- 
Uff  cannot  state  a  eanae  of  action  or  recover 
under  the  humanitarian  doctrine  withoot 
stating  and  xtrovlng  that  tbe  plaintiff  was 
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gaOty  ot  n^lgenoe  wblch  placed  Urn  In  a 
periloaa  position,  and  tbat,  notwithstanding 
Us  noKllgence,  tbe  defendant  saw,  or  by  the 
emdse  of  ordinary  care  on  bis  part  could 
liaT»  aem,  bis  peril  In  time  to  bare  averted 
the  injury,  but  n^llgently  failed  to  do  so, 
snd  in  ocmseqnence  tbereof  be  was  Injnred. 
Xot  cmly  tbat,  bat  nnder  the  so-called  hu- 
manitarian mle  tbe  tawtmctlons  to  the  Jury 
most  also  be  predicated  upon  the  theory  tbat 
the  plalntur  was  guilty  of  negligence  which 
placed  bim  in  a  perilous  position  aud,  not- 
withstanding that  tact,  the  defendant  saw,  or 
tqr  the  exercise  of  ordinary  care  could  have 
Been,  bis  peril  In  time  to  bave  prevented  tbe 
Injury,  but  negligently  failed  to  do  so.  and 
tlut  In  consequence  thereof  be  was  Injured. 
And  if  the  instructions  do  not  in  substance 
80  declare  tbe  law  of  tbe  case  to  the  Jury,  It 
Is  reversible  error.  This  court  has  uniform- 
ly so  held,  and  no  case  Is  to  be  found  wblcb 
does  not  BO  declare  tbe  law;  "do  not  one." 

It  must  therefore  be  conceded  that,  ac- 
cording to  all  the  autboritlCB.  tbe  plaintiff 
nnder  tbe  common-law  rule  cannot  recover  If 
be  was  guilty  of  contributory  negligence,  and, 
according  to  the  so-called  humane  rule,  the 
plaintiff  cannot  recover  without  he  waa 
guilty  of  negligence  as  before  stated.  That 
being  Indisputably  true,  I  repeat,  as  I  stated 
In  tbe  case  of  Nivert  v.  Wabash  Railroad 
Co^  232  Mo.  626,  13S  S.  W.  33,  and  in  Kreh- 
meyer  v.  Transit  Co.,  220  Mo.  639.  120  8. 
W.  78,  tbat  those  two  causes  of  action  can- 
not t>e  properly  united  in  tbe  same  petition 
In  the  same  or  In  separate  counts  for  tbe 
simple  reason  tbat  tbey  are  inconsistent  with 
each  other,  and  both  statements  cannot  be 
true.  It  cannot  be  truthfully  stated  In  one 
breath  that  tbe  plaintiff  was  free  from  negli- 
gence under  the  conunon-law  count  and 
guU^  of  negligence  under  ttie  humanitarian 
count 

I  am  not  unmindful  of  the  fact  tbat  this 
court  has  repeatedly  held  that  those  two 
statements  are  not  inconsistent  and  may  be 
nnlted  In  tbe  same  petition  In  different  if 
not  in  the  same  count  thereof,  but  ttiat  does 
not  change  the  fact  tbat  they  are  in  reality 
Inconsistent  with  each  other  any  more  than 
If  we  should  hold  tbat  black  Is  white  or  that 
day  is  night;  the  fact  would  still  remain 
that  black  Is  black  and  not  white,  and  that 
day  Is  day  and  not  night.  The  latter  holding 
would  be  Just  as  logical  and  no  more  falla- 
cious than  the  former  Is,  and,  tbe  more  often 
we  80  hold,  the  more  often  we  will  err. 

I  resi;>ectfully  enbniit  tbat  the  slugging 
case  suggested  by  my  learned  Associate  In 
the  majority  opinion  has  no  element  wbat- 
erv  of  the  humanitarian  doctrine  in  It  Un- 
d«  the  Acts  there  supposed.  It  wonld  be  a 
dear  case  of  liability  nnder  the  common-law 
mle  of  negligence,  namely,  the  plain  negli- 
gence of  the  engineer  and  the  want  of  negli- 
gence on  tbe  part  of  the  person  slugged  and 
Injured.  Tbe  common-law  rule  fully  covers 
that  eaae,  and  tbe  books  are  fall  of  such 


cases,  nme  of  them  holding,  even  before  the 
dawn  of  tbe  so-called  humanitarian  doctrine, 
wbicb  is  still  In  Its  swaddling  clothes,  that 
one  person  could  lawfully  injure  another 
whenever  he  discovered  bim  in  a  place  of 
danger,  even  though  he  had  no  right  to  be 
there,  and  where  the  former  bad  no  right  to 
expect  him.  Wliy?  Take  the  burglar  for  in- 
stance who  feloniously  enters  your  bouse  and 
la  discovered,  you  liave  no  legal  right  to 
shoot  him  down  or  willfully  or  n^ligently 
injure  him  solely  on  that  account  All  tbe 
law  will  Juatlfy  you  In  doing  Is  to  use  snS* 
dent  force  to  protect  your  life  and  property 
and  to  remove  him  from  your  premises. 
When  you  go  b^ond  that,  you  lay  yourself 
amenable  to  tbe  law.  The  same  principle 
is  announced  in  the  case  of  State  v.  Parker, 
96  Mo.  882,  9  S.  W.  728.  There  Parker,  the 
wrongdoer  who  brought  on  the  difficulty, 
with  no  felonious  Intent  however,  repented 
and  attempted  to  withdraw  from  the  combat 
be  bad  brought  on,  but,  being  bard  pressed 
by  bis  antagonist  it  became  necessary  to  save 
bis  own  life  and  he  shot  and  killed  him. 
Upon  those  facts  this  court  held  tbat  Par- 
ker was  Justified  In  killing  Montgomery,  bis 
antagonist  Our  learned  commissioner,  Mr. 
Brown,  was  counsel  in  that  case  and  induced 
I  this  court  to  hold  anew  in  this  state  that  old 
and  familiar  rule  of  law.  That  case  has  t>een 
cited  with  approval  by  this  court  and  by  the 
appellate  courts  of  other  states  as  frequent- 
ly, If  not  more  bo,  than  any  other  case  wblcb 
baa  ever  been  banded  down  by  this  court 
during  its  entire  existence.  This  shows  that 
the  humanitarian  rule  has  no  place  whatever 
in  the  supposed  slugging  case.  Such  a  case 
la  governed  by  tbe  common  law. 

The  consensus  of  all  the  authorities  is  that 
the  humanitarian  or  last  chance  doctrine  has 
no  existence  except  where  the  plaintiff  is 
guilty  of  negligence,  and  he  has  thereby  plac- 
ed himself  in  a  dangerous  place;  but  not- 
withstanding that  fact  if  the  defendant  ac- 
tually saw,  or  by  the  exercise  of  ordinary 
care  on  his  part  could  have  seen,  him  in  his 
perilous  position  in  time  to  have  averted  tbe 
injury,  but  negligently  ftilled  to  do  so,  then 
he  would  be  liable  under  that  rale  but  not 
under  the  common  law. 

I  also  dissent  from  the  conclusion  reached 
by  tbe  majority  opinion  for  the  reason,  first 
that  the  undisputed  evidence  shows  that  the 
plaintiff  was  giiilty  of  negligence  which  di- 
rectly contributed  to  his  Injury,  which  was 
not  neutralized  by  the  humanitarian  rule. 
This  Is  shown  by  the  statement  of  the  ease 
In  the  msjorlty  opinion,  namely,  that  the  ap- 
pellant's train  had  t>een  to  the  depot  dis- 
charged Its  passengers,  and  was  backing  out 
from  there  empty  across  Sixth  street  with- 
out a  rear  end  pilot  at  a  rate  of  speed  of 
about  five  miles  an  hour.  It  must  l>e  con- 
ceded that  such  conduct  was  negligence. 

Now  as  to  the  conduct  of  the  respondent 
He  waa  driving  a  motor  car,  drawing  a  trail- 
er loaded  with  passengera,  op  Sixth  street  at 

Digitized  by  Goode 


484 


14S  SOUTHWESTERN  BBPOBTBB 


(Ma 


a  speed  of  about  three  miles  an  hour, 
and  certainly  lie  was  In  as  good  a  position 
to  view  tlie  app^ant's  train  as  was  the  po- 
sition of  tbe  employes  of  appellant  to  view 
the  respondent  and  his  cars.  That  would 
have  been  true  even  though  the  rear  end  pi- 
lot had  been  at  his  post  of  duty  at  the  time 
of  the  collision.  Those  facts  are  Indisputa- 
ble. Now  concede  that  tbe  appellant  was 
guilty  of  ordinary  negligence,  and  that  was 
all  it  was  guilty  of  In  backing  its  train  over 
Sixth  street  without  a  pilot,  then  how  stands 
the  case?  The  respondent  was  guilty  of  n^- 
Ugence  In  not  caring  for  his  own  personal 
safety,  the  highest  of  all  duties,  and  that  of 
his  passengers,  who  were  In  his  care  and 
keeping,  and  to  whom  be  owed  the  highest 
degree  of  care  known  to  tbe  law  outside  of 
seU-preserrationt  to  say  nothing  of  the  duty 
he  owed  to  the  appellant  and  Its  property 
and  employ^  which  was  nhgnestlonably  as 
high  in  degree  as  the  duty  the  appellant 
owed  to  the  respondent  If  the  respondent 
can  recover  under  those  tact^  then  clearly 
the  common-law  rule  of  n^llgence  has  been 
abrogated  or  suspended  by  the  unauthorized 
action  of  this  court 

The  second  reason  I  hare  for  dlssentlDg 
from  the  majority  opinion  Is  that,  even  under 
the  humane  rule  as  it  Is  adopted  In  this  state, 
the  evldeuce  does  not  make  out  a  case  for 
tbe  respondent  The  record  shows  that  tbe 
appellant's  train  was  running  about  twice  as 
fast  as  was  the  car  of  tlie  respondent,  and 
that  each  was  equally  capable  of  seeing  the 
othw.  Under  that  state  of  facts,  It  does  not 
arise  to  the  dignity  of  sound  reason  to  say 
that  tbe  humanitarian  doctrine  applies  fox 
the  simple  reason  that,  if  the  appellant  could 
hare  seen  the  respondent  in  time  to  have 
averted  the  injury,  it  la  also  equally  true 
that  the  respondent  could  have  seen  the  ap- 
pellant Just  as  quickly,  also  if  tbe  appellant 
could  have  stopped  the  train  wblcb  weighed 
hundreds  of  tons,  going  twice  as  fast  as  re- 
spondent was  going,  in  time  to  have  prevent- 
ed tbe  Injury,  then  it  is  equally  true  that  the 
respondent  could  have  stopped  bis  cars  with- 
in the  same  tlm&  Tet  It  la  seriously  con- 
tended that  the  respondent  Is  entitled  to  a  re- 
covery. 

Suppose  under  these  same  facts,  with  the 
added  one,  that  the  rear  end  pilot  bad  been 
at  ills  post  of  duty  at  the  time  of  the  colli- 
sion, and  suppose  be,  instead  of  the  respond- 
ent, had  been  struck  and  injured  by  the  mo- 
tor car,  would  be  not  for  stronger  reasons 
than  those  advanced  in  favor  of  respondent 
have  been  entitled  to  recover  in  this  action? 
The  mere  asking  of  this  question  answers  It 
in  the  affirmative.  Then  by  what  manner  of 
reasoning  can  It  be  logically  contended  that 
the  respondent  Is  entitled  to  a  recovery  in 
this  case  under  any  rule  of  law? 

It  is  not  an  answer  to  the  foregoing  ob- 
servations to  say  that  common-law  negli- 
gence and  negligence  under  the  humanitarian 


rule  are  both  negligence,  and  for  that  reason 
both  may  be  stated  In  the  same  count  of  the 
petition,  than  it  Is  to  say  that  a  promissory 
note  and  a  contract  to  purchase  100  bushels 
of  com  are  both  contracts,  and  for  that  rea- 
son  they  may  both  be  stated  In  tbe  same 
count  Both  arguments  are  obviously  falla- 
clous,  and  neither  can  be  sustained  upon 
good  rules  of  pleading. 

I  concede  that.  If  the  two  classes  of  negli- 
gence mentioned,  were  It  not  for  the  fact 
that  they  are  .Inconsistent  with  each  other, 
might  be  properly  Joined  in  tbe  same  peti- 
tion, but  would  have  to  be  stated  In  separata 
counts,  just  as  the  note  and  the  contract  for 
the  purchase  of  com,  might  be  sued  upon  In 
the  same  petition,  but  clearly  each,  cause 
would  have  to  be  stated  in  separate  counti. 


THOMPSON  T.  ST.  LOUIS  SOUTHWEST^ 

EBN  BT.  CO. 
(Supreme  Court  of  Missouri,  IMvlidon  No.  1. 

May  81,  1912.) 

1.  BAiutoADs  (I  282*)— Injmtm  a.i  STATioir 
— SuMicnmcT  op  Evidkncb. 

In  an  action  against  a  railroad  company 
for  personal  loJurieB  by  being  struck  by  a 
swinging  car  door  while  plaintiff  was  on  de- 
fendant's station  platform,  evidence  Md  to 
sustain  a  finding  tnat  plaintiff  was  injured  im 
the  manner  claimed.  , 
[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  |{  010-823;  Dec  Dig.  I  282.*] 

2.  BaiLSOADa  (|  282*)— Injuaira  at  Station 
— SumciEncT  or  E<vidbnok. 

In  an  action  against  a  railroad  company 
for  personal  injuries  being  struck  by  a 
swinging  door  while  plamtlff  was  on  defend- 
ant's station  platform,  evidence  held  to  sustain 
a  finding  of  negligence  by  the  company  causing 
the  injury. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent.  Dig.  U  810-023;  Dec.  Dig.  |  282.*] 

S.  EVIDBNCB  (S  80*)  — PBISnHPnOHS  — XiAW 

OF  THE  Stats, 

Where  tbe  law  of  the  state  In  vbieh  the 
personal  injuries  were  received  Is  not  pleaded, 
the  law  of  Missouri  will  be  taken  as  controlling 
in  an  action  in  this  state. 

[Ed.  Note. — For  other  cases,  see  Eridencsw 
Cent.  Dig.  S  101;  Dec  Dig.  S  80.*] 

4.  Railboads  (I  274*)— Inmaus  to  lacsir- 
SEES— Use  or  Platfobk. 

Railroad  companies  must  take  notice  at 
conditions  created  by  the  use  of  their  platforms 
and  stations  by  tbe  public  with  their  expressed 
or  implied  encoaragement  and  permission,  and 
use  reasonable  care  to  avoid  injiiiy  te  those  wo 
using  tbeir  premises. 

[Ed.  Note. — For  other  cases,  see  Bail  roads. 
Cent  Dig.  SS  868-872;  Dec  Dig.  |  274.*1 

e.  Neglioence  (I  121*)— **Res  Ipsa  Loqui- 
tur" DOCTEINB— FOUNDATIOS. 

The  res  ipsa  loquitur  doctrine  la  baaed  up- 
on the  idea  that  every  apparent  Injury  which 
may  only  be  explained  by  facts  within  the  pe- 
cabar  knowledge  of  the  wrongdoer  carries  with 
it  proof  of  its  wrongful  character  requiring  the 
wrongdoer  to  show  a  Just  excuse. 

[Ed.  Note.— For  other  cases,  see  NegUgeace, 
Cent.  Dig.  H  217-220,  224-^  271;  Ded  Di^ 
I  121.* 

For  other  deSnltiona,  see  Words  and  Phras* 
es,  vol.  7.  K).  ei8*-6130;  voL  8,  p.  7787.] 


•For  othsr  ossas  m«  aams  topic  and  aeoUoa  HUHBBR  la  Ose.  Die  *  Am.  Dig.  Kqr  NSh  SerlM  *  Bap'r 
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6.  Baxlkoadb  (t  282*)— ItKB  Xpsa  Loqiotdx 

DOCTBIHB. 

Bvideiic*  that  a  railroad  companr  ran  Its 
trains  along  a  platform  which  was  generallj 
used  by  the  poblic  with  its  acquiescence  and 
permission  for  travel  as  well  as  for  bnsisess, 
and  that  a  loose  car  door  swinging  over  the 
platform  so  as  to  be  danserona  to  persons 
walUns  theiwm  atrack  plalntiif,  made  out  a 

Rrima.  fade  case  of  negligence  under  the  res 
.isa  lognitar  doctrine,  and  places  the  harden 
ML  the  rfulroad  company  to  explain  It. 

fEd.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig,  fS  910-923;  Dec  Dig.  f  282.*] 

7.  Railboads  (I  282*)— iHjmiBS  xr  Statxoh 

— -InSTBDCnONS. 

In  an  action  against  a  railroad  company 
for  personal  injaries  by  being  struck  by  a 
swinging  car  door  while  plaintiff  was  rightfully 
on  defendant's  platforma  the  conductor  of  the 
train  testified  that  while  his  train  was  standing 
in  the  yard  north  of  the  station  just  before  the 
accident  he  walked  along  the  side  on  which  the 
accident  occurred  from  the  rear  to  the  front  of 
ite  engine  and  examined  the  car  door  fasten- 
ing, and  afterwards,  when  the  train  started, 
stood  on  the  same  «de,  and  examined  the  car 
door*  u  they  passed  him  to  see  if  the  doors 
were  properly  closed  and  sealed,  and  that  the 
doors  of  all  the  cars  which  were  loaded  were 
in  apparent  good  order.  Beld,  that  a  request- 
ed instruction  that,  if  the  accident  could  not 
have'  been  guarded  against  by  the  exercise  of 
reaaonaUe  care  and  prudence  oy  defendant,  the 
jury  should  find  for  it,  should  have  been  given, 
and  it  was  error  to  authorize  an  instruction 
merely  upon  plaintiff's  evidence  of  the  defective 
condition  of  the  car  door  and  the  resulting 
Injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  910-923;  Dec  Dig-  {  282.*] 

Appeal  from  drcuit  Court,  Stoddard  Coun- 
ty; J.  Im.  Fort  JudgSk 


Action  by  Leander  Tbompeon  agataiat  tbe 
St  Louis  Southweatem  Railway  Oompany. 
From  a  Judgment  for  plaintiff,  defaiOant  ap- 
peals. Reversed  and  remanded. 

This  la  a  suit  for  damages  on  account  of 
personal  injuries  which  an)  alleged  to  have 
been  received  by  plaintiff  at  the  Joint  pas- 
senger station  of  defendant  and  the  St 
Louis,  Iron  Mountain  ft  Southern  Railway 
Company  at  the  city  of  Paragould,  Ark.  The 
petition  states  that  while  be  was  lawfully 
there,  walking  at  the  side  .of  defendant's 
track,  he  was  struck  by  the  door  of  one 
of  '  defendant's  freight  cars  in  a  passing 
train ;  that  the  door  had  been  n^ligently 
permitted  by  the  defendant  to  project  and 
swing  a  considerable  dlst^ance  outward  from 
the  side  of  the  car,  so  that  It  struck  bim 
and  pulled  him  along  with  the  moving  car 
for  several  yards,  and  violently  threw  him 
Into  and  against  a  mass  of  Iron  and  tracK 
rails  negligently  and  wrongfully  left  by  de- 
fendant where  the  public  were  accustomed 
to  travel  and  to  get  off  the  cars  at  tbe  sta* 
tlon,  thereby  throwing  him  to  the  ground 
and  under  tiie  moving  train,  vrtilch  ran  over 
his  right  arm,  crashing  and  mangi^wg  it  bo 
that  It  had  to  be  amputated  at  the  dionlder. 
Judgment  Is  asked  for  f  154)00.  The  answw 
was  a  general  denial  and  a  plea  of  contribn* 
tory  negligence.  The  following  plat  of  tbe 
vicinity  where  tbe  accident  occurred  will  be 
of  asslBtann  in  understanding  the  facts : 
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The  station  building,  a  little  over  156  feet 
long  and  30  feet  wide,  contains,  In  the  order 
named  from  north  to  south,  the  waiting 
rooms  of  the  railway  companies,  the  ticket 
offices,  and  the  colored  waiting  rooms,  all  of 
which  occupy  perhaps  two-thirds  of  the 
length  of  the  building,  then  a  hall  or  passage 
about  12  feet  wide  running  through  the 
building  from  east  to  west,  next  the  baggage 
rooms,  and  at  the  south  end  the  office  of  the 
Pacific  Express  Company,  which  la  occupied 
by  It  under  a  lease  from  the  owners  of  the 
station.  On  the  east  or  defendant's  side  of 
the  building,  near  the  south  end,  Is  a  double 
sliding  door  of  the  express  office.  Opposite 
It  on  the  Iron  Mountain  side  Is  a  similar 
door  through  one  of  the  sliding  parts  of 
which  a  smaller  door  had  been  cuf  by  the 
express  company.  The  express  company  had 
four  trucks  for  the  handling  of  Its'traCBc, 
and  the  railroad  companies  from  four  to  six 
for  baggage.  These  last  w^re  frequently 
stored  in  the  i>assage  when  not  In  use.  The 
entire  space  occupied  by  the  railroad  com- 
panies around  the  station  building  and  south 
between  the  tracks  of  the  two  companies  was 
paved  with  crushed  stone.  This  was  kept 
smooth  and  in  good  condition,  and  oonstltat- 
ed  the  only  platform  of  the  station.  It  vbm 
not  only  used  for  the  porposM  Incident  to 
the  handling  of  the  pasamger  and  express 
bnrinesa  of  the  railways,  but  also  for  the 
passage  of  the  general  pnbUc  backwards  and 
forwards  between  Main  street  on  the  north 
and  Oarland  avenue  on  the  Math,  and  even 
beyond  Oarland  aTenna  A  well-worn  path 
extended  along  the  west  side  of  the  defend- 
ant's tracks  npon  tills  pavement  and  entered 
Oarland  avenue  on  a  wooden  walk  bunt 
across  the  ditch.  Passenger  trains  running 
north  over  defendant's  road  usually  atappeA 
with  the  locomotive  obstructing  Main  street, 
and  the  train  extended  about  360  feet  to 
the  soutiti.  The  passengers  entered  and 
alighted  fnmi  the  ears  on  that  portion  of  the 
pavement  between  the  avenue  and  the  sonth 
end  of  the  station.  Thaw  was  no  witness 
to  the  acddoit  except  the  plaintiff  himself, 
and  OrvlUe  Thompson,  a  younger  brother, 
27  years  of  age.  The  two  together  left 
the  Thompson  store  on  the  east  side  of 
Prnett  street,  some  'distance  north  of  Main, 
at  some  time  from  0  to  half  past  9  o'clock 
in  the  evening,  to  go  to  their  father's  bouse, 
which  was  on  the  north  side  of  Main  street, 
a  little  more  than  a  Mock  east  of  the  depot 
Oolng  down  Pruett  street,  they  stoj^ed  at 
Empfleld's  jewelry  store  some  10  or  iS  min- 
utes, then  went  on  to  a  restaurant,  where 
they  stopped  a  few  minutes  and  ate  some 
chill,  then  went  on  to  Main  street,  where 
the  plaintiff  stopped  and  talked  with  Mr. 
Jackson,  while  Orville  went  on  to  the  north- 
east comer  of  the  depot  and  waited  for  him. 
At  this  time  a  freight  train  of  defendant, 
called  in  the  evidence  "second  15,"  consist- 
ing of  41  loads  with  Its  engine  and  caboose^ 


stood  Immediately  north  of  Main  street 
where  it  waited  on  a  side  track  to  permit 
the  passage  of  a  north-bound  passenger  train 
(No.  2)  which  it  met  at  that  point  At  this 
time  the  Thompsons  were  seen  on  Main 
street  near  the  depot  by  Mr.  Wright  a  wit- 
ness Introduced  by  defendant  apparently  to 
prove  that  fact  Second  16  polled  out  for 
the  south  at  10:35;  its  movement  hiding 
the  Thompsons  from  Mr.  Wright's  view.  Dp 
to  this  time  there  is  no  dispute  as  to  the 
facts,  and  It  la  also  admitted  that  OrvUIe 
Thompson  then  had  a  package  of  whisky  in 
the  express  office  for  delivery  which  he  did 
not  receive  until  the  next  day. 

They  say  that  Orville  had  told  the  plain- 
tiff of  this  whisky,  and  that  they  started 
down  to  the  express  office  on  the  east  side 
of  the  station  to  get  it  and  that  as  they 
started  the  train  had  also  started,  and  was 
pulling  along  opposite  them.  When  they 
got  to  the  door  (tf  the  express  office,  they 
knocked,  and,  no  one  answering,  they  started 
around  the  south  end  of  the  station  to  go 
to  the  door  on  the  Iron  Mountain  side,  mak- 
ing a  considerable  detour  to  go  around  some 
tracks  and  a  telephone  pole  at  the  south- 
east corner  of  the  building.  This  brought 
them  pretty  close  to  the  train,  and,  before 
they  turned  away  from  it  again,  something 
hit  the  plaintiff  on  his  head  or  back,  which 
proved  to  be  a  loose  and  swinging  door  hang- 
ing by  its  upper  left  comer  alone^  Plaintiff 
became  entangled  hi  or  attached  to  this  door, 
and  was  carried  forward  so  that,  as  the 
train  Increased  Its  speed,  Orville,  who  ms 
all  the  time  trying  to  poll  him  loose  from 
the  door  was  compelled  to  nm  to  ke^  np 
with  It  Finally  they  reached  the  point  fn 
Oarland  avenne  shown  on  the  map  by  crosses 
where  two  or  three  steel  rails  and  some  an- 
gle bars  were  lying,  over  which  the  plaintiff 
stombled,  coming  loose  from  the  car  door, 
and  fell  so  that  his  right  arm  extended 
across  die  rail,  and  was  ran  over  and  crash- 
ed by  the  wheels.  The  entire  dispute  as 
to  facts  Is  Included  within  the  time  that 
elapsed  after  they  left  Main  street  to  the 
coDsuramatlon  of  the  injury.  Orville,  after 
extricating  plaintiff  from  beneath  the  train, 
went  back  to  tlie  east  door  of  tiie  express 
office,  and  knocked,  and  Mr.  Bartxm,  the 
agmt  of  the  eq;iresB  company,  Mr.  Martin- 
dale  its  transfer  clerfc,  Mr.  Newberry,  the 
town  maralial,  and  Mr.  Ctoiwell  were  in.  To 
use  the  words  of  Mr.  Barton  in  hia  testi- 
mony, lie  "knocked  like  everytiiiiVt**  and 
commenced  calling,  and  Mr.  Barton  mahed 
to  the  door  and  opened  It  and  OrvlUe  said: 
"Come  hack  here  quick.  Leander  is  hurt 
The  train  has  hit  him."*  Mr.  Martlndale  and 
Mr.  Newberry  ran  out  aod  brought  plaintiff 
to  the  office  and  sent  Orowell  for  the  doctor. 
Mr.  R,  J.  Tucker  was  standing  In  the  back 
door  of  hia  restaurant,  which  fronts  west  on 
Pruett  street  opposite  the  northwest  comer 
of  tlie  dcipot    Orowell,  as  he  passed,  told 


Digitized  by 


THOMPSON  T.  ST.  LOUIS  SOUTUWJCSTERN  HT.  00. 


487 


bim  that  Iieander  was  hurt  Tucker  stepped 
across  to  the  depot  and  finding  the  west  door 
closed,  walked  around  the  south  end  and 
came  to  the  other  door,  which  was  also 
dosed.  '  Thinking  they  wanted  nobody  In 
there,  be  came  up  to  the  north  end  of  the 
depot^  and  started  to  the  restaurant,  when 
he  met  the  plalntUrs  father  coming  from 
home.  He  told  Mr.  Thompson  that  plaintift 
was  In  the  ezpr^  room.  They  went  back 
and  knocked  and  Mr.  Martlndale  came  to 
the  door  and  opened  It  and  they  went  in. 
As  Mr.  Tucker  came  around  the  southeast 
corner  of  the  depot  he  met  Mr.  Haley,  con- 
ductor of  second  15,  running.  Mr.  Haley 
called  to  him  to  take  his  waybills,  which  he 
had  forgotten  to  leave  when  he  took  out  his 
train.  Mr.  Tucker  took  the  bills,  and  Mr. 
Haley  ran  back  to  the  Iron  Moontatn  cross- 
ing, and  signaled  to  pull  ahead,  and  got 
on  the  caboose  at  that  point  When  be 
found  he  bad  forgotten  the  bills  he  had  put 
on  the  air  from  the  caboose,  stopped  the 
train,  run  back  to  the  depot  given  bis  way- 
bills to  Tucker  and  got  back  to  his  train, 
without  knowing  that  anything  had  happen- 
ed. PlaintUT  was  so  badly  Injured  that  the 
doctors  advised  that  his  life  was  in  extreme 
danger.  The  bones  of  his  arm  were  crashed 
and  projecting  through  the  fleeh  and  skin. 
He  had  a  cut  on  his  forehead  and  one  on 
the  back  of  his  head  and  nnmeroos  brnlaee 
on  other  portions  of  bis  body,  having  one 
long  bruise  on  bis  back  and  hip,  looking, 
as  the  doctor  said,  as  If  lie  had  been  "drug 
over  some  object  or  some  object  drug  over 
him.**  The  conductor  stated  that  when  he 
came  out  of  the  depot  with  his  lantern  and 
signaled  his  train  to  go  on,  he  stood  on  the 
west  side  of  the  track  and  Inspected  It  as 
It  went  by,  that  it  was  his  duty  to  Inspect 
tbe  train  whenever  he  had  an  opportmiity. 
and  that  he  saw  no  car  with  a  door  hang- 
lug  down  by  one  hook.  He  got  on  the  ca- 
booee  at  the  rear  of  train  when  it  passed. 
Defendant  introduced  mnch  evidence  tending 
to  dlflcredit  the  testlniony  of  OrvlUe  Thomp- 
son, Incladlnc  a  written  statement  pnrport- 
Ing  to  have  been  made  the  following  day, 
to  which  hla  name  was  admitted  to  have 
beni  algned.  Tbe  Important  detalla  of  thla 
evidence  were  disputed. 

At  tbe  dose  of  tbe  evidlenoe  tibe  defendant 
asked  th%  ronrt  to  Instmct  the  jmy  to  And 
a  verdlet  for  tbe  defendant  wbldi  tbe  court 
refDsed  to  do,  and  thereupon  gave  Ute  fol- 
lowing Inatnictlona  for  plaintiff  at  whldi  tbe 
appellant  complains: 

**Na  1.  The  court  instructs  yon,  gentlemen, 
Qiat  If  you  believe  and  find  from  tbe  testi- 
mony in  this  ease  that  at  tbe  date  of  tbe 
alleged  injury  to  fbe  plaintiff  be  was  at  the 
Union  Station,  In  the  dty  of  Paragcnld,  In 
tbe  state  of  Arkansas,  for  the  purpose  of 
getting  a  package  from  the  express  office  of 
said  station,  then  he  was  rightfully  there, 
and  It  you  fnrtber  believe  that  wbUe  tbe 


plaintiff  was  passing  aioixg  the  platform  of 
said  station  to  said  express  office,  if  you  be- 
lieve that  he  did  so  pass  along,  the  defend- 
ant railway  company  ran  its  freight  train  by 
said  station  with  a  car  door  swinging  or  pro- 
jecting from  the  side  of  one  of  the  cars  of 
said  train  a  sufficient  distance  to  strike  or 
Injure  persons  who  might  be  upon  said  plat- 
form, and  that  tbe  plaintiff,  without  notice 
or  warning  of  said  swinging  or  projecting 
door,  if  you  believe  It  existed,  was  struck 
thereby,  at  said  time  and  place,  upon  the 
back  of  his  head  and  body  without  fault 
upon  his  part,  and  forced  or  carried  forward 
with  the  movement  of  said  train  to  and  upon 
a  mass  of  angle  bars,  track  rails,  or  other 
railroad  irons,  and  by  reason  thereof  was 
thrown  upon  said  railroad  track  and  un- 
der said  moving  freight  train  and  crushed, 
wounded,  and  mangled  so  as  to  necessitate 
the  amputation  of  his  right  arm,  then  the 
verdict  will  be  for  tbe  plaintiff." 

"No.  3.  You  are  further  Instructed  that 
one  Is  not  required  to  anticipate  unknown 
danger,  or  danger  arising  from  the  negli- 
gence of  another.  All  that  is  required  la 
that  he  exercise  ordinary  care  under  the 
circumstances,  for  bis  safety  from  known 
danger.  Hence,  If  you  believe  from  the  tes- 
timony In  this  case  that  at  the  time  of  plaln- 
tUTs  alleged  injury  he  was  walking  along 
the  platform  of  said  station  at  a  sufficient 
distance  from  tbe  moving  freight  train  of 
the  defendant,  to  permit  the  cars  thereof  to 
pass  blm  in  safety,  and,  if  you  further  find 
and  believe  that  the  occasion  of  his  being 
struck  and  injured  (If  you  find  that  he  waa 
struck  and  injured)  was  a  swinging  or  pro- 
jecting door  on  the  side  of  one  of  tbe  cars 
of  said  train,  and  that  plaintiff  had  no  notice 
or  warning  of  the  condition  of  said  door, 
then  you  are  Instructed  that  he  was  not  re* 
quired  to  anticipate  danger  from  said  door, 
and  waa  not  guilty  of  contributory  negll- 
g^ce  In  walking  where  said  door  would 
strike  him." 

The  court  refused  the  following  Inatruc- 
Uons  asked  by  defendant:  -  , 

"(Bi  Tbe  Jury  are  Instructed  that  notwlQi- 
standing  tbey  may  find  from  tbe  vnOeDoe  In 
this  case  that  the  accident  to  the  ^alntlff 
resulted  from  a  car  door  swlngios  open  and 
striking  bim,  and  tbrowing  blm  under  tbe 
wheela  of  the  car,  that  alone  will  not  entitle 
him  to  recover  In  this  action.  He  must  go 
further,  and  prove  tbat  the  defendant  knew, 
or  by  the  use  of  ordinary  care  should  have 
known,  that  tbe  door  of  the  car  waa  loose, 
and  was  likely  to  swing  open  while  In  mo- 
tion from  which  such  acddents  as  the  plain- 
tiff sustained  might  probably  result." 

"(11)  The  court  Instructs  tbe  jury  that,  to 
entitle  tbe  plaintiff  to  recover  In  this  suit 
it  must  appear  from  the  evidence  that  the 
Injury  complained  of  was  occasioned  by  the 
want  of  attention,  carelessness,  or  negligence 
on  the  part  of  the  defendant  or  its  servants. 
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as  charged  In  the  petttlon  and  was  not  sim- 
ply the  result  of  an  accident,  and,  If  the 
Jury  t>elleTe  from  the  eTidence  that  the  in- 
Jury  resulted  from  an  accident  which  could 
not  have  been  foreseen  or  guarded  against 
by  the  exercise  of  ordinary  and  reasonable 
care  and  prudence  on  the  part  of  the  defend- 
ant, then  the  plalotlff  cannot  recover  and  the 
Jary  should  find  for  the  defendant." 

The  verdict  waa  tor  the  plaintiff  tat  flO,* 
000. 

Error  is  assigned  on  the  giving  and  refusal 
of  the  foregoing  Instructions,  and  also  that 
the  verdict  is  excessive  and  the  result  of 
the  passion  and  prejudice  of  the  Jury. 

Wammack  &  Wjelbom,  Roy  F.  Brltton,  and 
8.  H.  West,  for  appellant  Burr  &  Jfohnson 
and  N.  A.  Hozley,  for  respondent. 

BROWN,  O.  (after  stating  the  facts  as 
above).  [1,  2]  The  defendant  complains,  first 
of  all,  of  Uie  action  of  the  court  in  refusing 
to  direct  a  verdict  In  Its  favor.  It  la  charg- 
ed as  the  foundation  of  the  action  that  while 
the  plaintiff  was  lawfully  at  a  union  sta- 
tion nsed  by  the  defendant  in  the  city  of 
Paragould,  Ark.,  in  a  place  where  the  public 
were  accustomed  to  travel,  and  get  on  and 
off  the  cars  at  said  station,  he  was  struck 
by  the  door  of  a  freight  car  which  the  de- 
fendant had  negligently  and  wrongfully  per- 
mitted to  project  and  swing  a  considerable 
distance  outward  from  the  side  of  one  of 
the  can  of  a  passing  train,  and  was  thereby 
thrown  down  so  that  his  right  arm  was 
ran  over  and  crashed  by  the  wheels  of  the 
train,  and  was  necessarily  amputated  at  the 
shoulder.  Both  the  plaintiff  and  a  brother 
who  was  with  him  at  the  time  testified 
directly  and  positively  to  the  facts.  They 
said  that  ttie  plaintiff  was  struck  by  the  door 
of  an  ordinary  box  car  swinging  ont  from 
the  car,  hanging  only  by  the  upper  comer 
toward  the  rear  of  the  train,  that  tt  carried 
him  along  a  considerable  distance,  and  then 
threw  him  down  with  the  result  in  the  peti- 
tion described.  The  defendant  says  that  this 
testimony  la  not  only  unreasonable,  but  la 
Inconsistent  with  xAiyBical  Cacts  of  which  we 
must  take  notice.  In  abort,  it  says  that  the 
story  la  an  impossible  one.  We  have  care- 
fally  examined  all  the  evidence  and  cannot 
agree  with  this  proposition.  It  la  true  that 
the  defendant  Introduced  mncb  teatimony  to 
prove  pliyBlcal  fticts  Inomslatent  with  this 
story,  and  also  proved  inconslsteut  state- 
ments In  writing,  to  which  one  of  the  wit- 
nesses admitted  that  his  name  was  signed 
with  his  own  hand,  hot  this  evideiu»  sbnply 
presents  questions  ot  veracity  ft>r  the  deter- 
mination of  0ie  Jnry  with  wlilch  we  have 
nothing  to  do.  For  instance  the  conductor 
of  the  train,  whose  du^  it  was  to  do  ao, 
testified  that  he  Inspected  the  cars  by  stand- 
ing at  the  side  ot  the  train  as  it  passed, 
going  toward  the  place  of  the  accident  about 
300  feet  away,  and  that  no  car  was  In  the 


condition  described  by  the  plaintiff  and  hla 
brother.  Another  employ^  of  the  defendant 
testified  that  he  Inspected  the  same  side  of 
the  train  at  the  end  of  the  run,  and  that  the 
cars  were  in  good  condition.  W'e  can  find 
nothing  In  the  record  that  calls  upon  us  to 
invade  the  province  of  the  Jury  to  determine 
how  far  these  statements  are  lrreconcUat)le 
with  each  other,  or,  If  they  should  prove, 
in  our  opinion,  to  be  irreconcilable,  to  deter- 
mine which  Is  true  and  which  is  false.  The 
injury  is  admitted.  No  other  explanation  ia 
offered,  and  It  rests  with  the  Jury  to  deter- 
mine whether  or  not  this  one  is  true. 

The  defendant  insists  that,  according  to 
plaintiffs  own  testimony,  he  was,  at  the  al- 
leged time  and  place  of  the  accident,  a  mere 
licensee  on  the  premises  of  defendant,  which, 
therefore,  owed  him  no  duty  except  not  will- 
fully or  wantonly  to  Injure  him;  and,  there 
being  no  evidence  that  the  injury  was  either 
willful  or  wanton,  a  verdict  for  (he  defend- 
ant should  have  been  directed. 

[3]  As  no  statute  or  other  law  of  Arim»> 
sas  Is  pleaded,  we  will,  in  the  examination 
of  this  and  other  like  questions,  have  to  be 
guided  by  the  laws  of  this  state.  Plato 
V.  Unlhall.  72  Ho.  622,  S25;  Johnston  t. 
Oawtry,  83  Ho.  339;  Tennent  v.  Insurance 
Co.,  133  Mo.  App.  346,  862,  112  S.  W.  7S4. 
Railroad  companies,  like  many  other  busi- 
ness enterprises  that  depend  upon  contact 
with  the  public  for  the  transaction  and  de- 
velopment of  their  business,  naturally  sedc 
locations  that  are  easy  of  access  by  public 
highways  to  the  centers  of  population  and 
commercial  activity.  It  la  natural  that  In 
some  Instances  they  should  desire  to  Improve 
and  enlarge  these  fadlltlea  for  apiffoach  to 
their  depots  and  warehouses  by  devoting 
tfaefr  own  lands  to  such  purposes,  and  tt 
often  occurs  that  in  the  att^pt  to  obtain 
the  greatest  possible  braeflt  from  facilities 
of  tliis  character  the  general  public  are  en- 
couraged to  make  the  freest  use  of  than 
consistent  with  the  interests  of  the  owner. 
To  what  extent  such  use  1?  to  the  advantage 
or  detriment  of  the  owner  la  a  matter  ot 
opinion  resting  up<m  the  peculiar  circum- 
stances of  each  case.  In  this  case  the  evi- 
dence Is  clear  and  the  fiict  undisputed  that 
much  of  the  pedestrian  travel  betwera  the 
northern  and  soutbwn  portions  of  the  dty 
was  over  the  smooth,  dean  pavement  about 
the  station,  and  betwe^  the  tracks  of  the 
raUroad  companies  that  used  it  in  the  trans- 
action of  their  bnsiness.  There  is  no  sug- 
gestion that  either  of  the  companies  discour- 
aged this  travel,  and  nothing  In  the  record 
to  weaken  tlie  force  of  such  reasons  as  mmf 
natarally  suggest  themstives  for  its  woonr- 
agraaent.  In  Commonwealth  ▼.  Vower,  7 
Mete.  (Mass.)  900,  41  Am.  Dec  466,  it  was 
held  that  *'the  opening  of  'depots  and  plat- 
forms for  the  sale  of  tfaduts,  for  the  assem- 
bling of  persons  going  to  take  passage  or 
landing  from  the  cars,  amounts  in  law  to 
a  license  to  all  persons  prima  faiHe  to  entu 
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the  depot,  and  that  such  entry  Is  not  a  tres- 
pass, but  tliat  It  Is  a  license  conditional,  sub- 
ject to  reasonable  and  useful  regulations." 
This  language  Is  quoted  with  approval  by 
this  court  In  Hicks  t.  Ballroad  Co.,  64  Mo. 
430,  437,  and  the  doctrine  stated  In  OllUs 
v.  Railroad,  BQ  Pa.  129,  98  Am.  Dec.  317,  dis- 
approved. That  case  grew  out  of  an  un- 
fortunate accident  connected  with  the  mem- 
orable Western  trip  of  President  Johnson  In 
1866.  He  and  the  dlstlngalahed  gentlemen 
who  accompanied  him  were  furnished  a  spe- 
cial train,  with  a  special  time  schedule  for 
their  accommodation,  by  which  it  was  requir- 
ed to  stop  at  Johnstown,  Pa.,  long  enough 
to  enable  the  president  to  speak  to  the  peo- 
ple of  that  Tldnity,  who  were  notified  hy 
the  railroad  company  of  the  time  of  the  ar- 
rival and  departure  of  the  train.  It  was 
stopped  at  an  unusual  point  to  give  the  peo- 
ple an  opportunity  to  use  a  platform  main- 
tained by  the  company  at  the  station  to  lis- 
ten to  the  President,  who  spoke  from  the 
rear  of  the  train.  The  platform  fell  under 
the  we^t  of  those  who  occupied  It,  and 
many  were  killed  and  Injured.  The  court 
held  that  although  the  plaintiff  might  not 
have  been  technically  a  trespasser,  because 
the  platform  was  open,  and  there  was  a 
general  license  to  pam  over  it,  yet  the  com- 
pany stood  In  no  relation  to  falm  which  re- 
quired care  on  Its  part,  and  that  it  was  ac- 
cordingly liable  only  for  wantim  or  Inten- 
tional injury. 

[4]  Were  the  court  now  called  upon  for 
the  first  time  to  make  Its  choice,  we  wonld 
not  hesitate  to  adopt  the  doctrine  quoted 
from  the  Massachusetts  court,  but  it  Is  no 
longer  with  us  a  question  of  first  intention. 
Whatever  may  be  the  rights  growing  out  of 
contract  relations,  such  as  that  of  passenger 
and  carrier.  It  is  well  settled  by  a  long  line 
of  Judicial  decisions  In  this  state  that  rail- 
road companies  and  others  similarly  situated 
must,  so  far  as  their  relations  to  the  general 
public  are  concerned,  take  notice  of  the  con- 
ditions created  by  the  use  of  their  roadways 
or  premises  by  others  with  their  encourage- 
nent.  or  permission  either  expressed  or  im- 
plied, and  that  they  thereby  assume  the  duty 
to  use  reasonable  care  to  avoid  Injuring 
those  who  may  take  advantage  of  such  per- 
mission. Hicks  V.  Ballroad,  supra;  Doss  t. 
Ballroad,  59  Mo.  27,  21  Am.  Rep.  371 ;  Lan- 
gan  T.  Railroad,  72  Mo.  392;  Ahnefeld  v. 
Railroad,  212  Mo.  280,  111  8.  W.  95 ;  Craw- 
ford T.  Stockyards,  215  Mo.  394,  114  8.  W. 
1067;  Murphy  t.  Railroad,  228  Mo.  66,  128 
S.  W.  481.  And  that  alone  is  reasonable 
care  which  la  proportionate  to  the  probabil- 
ity of  Injury  growing  out  of  the  situation. 
If  one  had  a  delightful  grove  and  should 
place  a  sign  over  the  gate  Inviting  the  public 
to  come  In  and  walk  In  its  shade,  he  would 
be  negligent  If,  without  warning,  he  should, 
by  blasting  on  the  premises,  make  it  danger- 
om  to  pedestrians  who  nilght  take  advantage 
of  tall  InTitatlon,  and  his  liability  in  mch  a 


case  would  extend  to  one  who  bad  come  In 
to  lie  upon  the  grass,  as  well  as  to  those 
who  were  walking,  according  to  the  strict 
terms  of  his  Invitation.  This  is  Illustrated 
by  the  decision  of  this  court  in  the  case  last 
cited.  It  was  a  suit  for  damages  on  account 
of  the  killing  of  one  Fletcher,  at  a  place 
where  defendant's  track  bed  been  "used  for 
a  long  time,  with  its  tacit  acquiescence,  by 
the  Inhabitants  of  fflrksville  going  from  the 
southwest  and  south  parts  of  the  town  to 
the  northeast,  where  the  principal  business 
section  lay,  and  vice  versa.  Especially  was 
this  so  mornings,  noons,  and  evenings.  This 
custom  had  gone  on  for  many  years,  and  no 
attempt  was  made  to  show  that  defendant 
took  any  steps  to  prevent  such  open,  continu- 
ous, and  extensive  use  by  the  public."  Mr. 
Fletcher,  who  was  a  railroad  section  fore- 
man by  occupation,  living  and  working  in 
another  city,  was  visiting  Klrksville,  In  which 
be  had  formerly  resided.  He  took  advantage 
of  bis  leisure  to  become  Intoxicated,  and 
went  out  and  lay  down  to  rest  himself  on 
the  track  at  this  very  place,  where  he  was 
struck  by  one  of  defendant's  trains.  The 
court  held  that  Mr.  Fletcher  was  entitled  to 
such  protection  as  the  performance  by  the 
company  of  its  duty  to  the  general  public 
would  afTord ;  and  that  a  failure  to  perform 
that  duty  was  such  negligence  as  enabled 
any  person  injured  by  it  to  recover  compen- 
sation for  such  Injury.  There  is  nothing  in 
Carr  r.  Railroad,  195  Mo.  214,  92  S.  W.  874, 
which  conflicts  with  the  doctrine  of  this 
case.  In  that  case  It  was  conceded  that  it 
would  be  no  defense  to  the  action  that  plain- 
tiff,  at  the  time  of  the  injury,  was  walking 
along  the  roadbed  of  defendant  He  was, 
said  the  court,  a  licensee,  and  was  entitled 
to  protection  from  negligence,  and  there  was 
no  evidence  whatever  to  show  any  negligence 
on  the  part  of  the  defendant  contributing  to 
the  Injury.  We  have  also  carefully  exam- 
ined the  other  Missouri  cases  cited  by  the 
defendant,  and  find  nothing  In  them  incon- 
sistent with  the  doctrine  of  this  court  as 
held  in  the  Hicks  and  Murphy  Cases  already 
cited  and  expressed  in  this  opinion.  That 
the  running  of  a  car  with  a  loose  door 
swinging  out  over  the  platform  used  by  the 
public  in  the  manner  indicated  In  the  evi- 
dence would  be  an  act  from  which  the  Jury 
wonld  be  at  liberty  to  Infer  negligence  under 
the  circumstances  of  the  present  case  is  evi- 
dent Hicks  T.  Railroad,  supra ;  Crawford 
V.  Stockyards,  supra;  Langan  r.  Ballroad, 
snpra.  We  hold,  therefore,  that  there  was 
no  error  In  submitting  the  case  to  the  Jury. 

2.  The  court,  at  the  Instance  of  the  plain- 
tiff, and  against  the  defendant's  objection, 
instructed  the  jury.  In  substance,  that  if 
they  believed  from  the  evidence  that  the  de- 
fendant ran  Its  train  by  the  station  with  the 
car  door  swinging  from  the  side  of  one  of 
the  cars  far  enough  to  strike  or  injure  per- 
sons on  the  platform,  and  the  plalntlfl  while 
there  for  the  purpose  of  transactliq;  business 
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with  the  express  company,  was  atrack  there- 
by, and  Injured  aa  stated  in  the  petition, 
their  verdict  should  be  for  the  plaintiff,  and 
refused  to  instruct  for  the  defendant  that. 
If  the  injury  resulted  from  an  accident  which 
could  not  have  been  foreseen  or  guarded 
against  by  the  exercise  of  ordinary  and  rea- 
sonable care  and  prudence,  they  should  find 
for  tlie  defendant  This  action  of  the  court 
amounts  to  an  assertion  that  the  swinging 
door,  if  It  existed  as  described  in  the  evi- 
dence, was  of  Itself  In  Its  relation  to  the 
plaintiff  either  conclusive  evidence  of  the 
negligence  of  defendant  in  permitting  It  or 
prima  fade  evidence  of  such  negligence,  and 
that  there  was  no  evidence  tending  to  rebut 
It  There  was  nothing  In  the  relation  of  the 
plaintiff  to  the  defendant  as  set  forth  in 
plaintiffs  Instruction  which  indicated  a  duty 
on  the  part  of  the  defendant  to  insure  him 
against  injury  in  the  manner  detailed  In 
the  evidence. 

[I]  The  real  qaestlon  Is  whether  the  max- 
im ros  Ipsa  loquitur  applies  to  the  facts  de- 
tailed in  the  Instruction  so  that  they  would 
raise  a  prima  facie  presumption  of  negli- 
gence. This  maxim  la  founded  upon  the 
feeling  that  every  apparent  wrong  resulting 
in  injury  to  another  which  may  only  be  pal- 
liated or  explained  by  facta  within  the  pe- 
culiar knowledge  of  the  perpetrator  carries 
with  It  the  proof  of  its  wrongful  character, 
and  places  upon  him  the  burden  of  offering 
a  Just  excuse.  Morgan  t,  Odx,  22  Ho.  373, 
66  Am.  Dec.  628 ;  Tat^an  V.  Railroad,  96 
Mo.  App.  448,  70  S.  W.  614;  Rattan  v.  Elec- 
tric Co.,  120  Mo.  App.  270,  279,  96  S.  W.  735; 
Blanton  t.  Dold.  109  Ma  6S,  74,  18  8.  W. 
1149:  Sharp  t.  Railroad,  114  Mo.  94,  20  S. 
W.  93;  Gannon  t.  Gas  Light  Go.,  14S  Mo. 
SOe.  46  8.  W.  068,  47  S.  W.  907,  48  Lh  R. 
A.tS05. 

[I]  In  this  case  the  tsatimony  tended  to 
show  that  tlie  dtfoodant  ran  Its  train  aions 
the  side  of  a  platform  which  was  rlghtfolly 
used  by  the  public,  not  only  tot  the  transac- 
tion of  business  connected  with  it  and  its 
tenants,  but  also  for  the  general  purpose 
of  traveling  from  place  to  place,  with  a 
loose  door  imngiiig  tiy  a  single  comex  near 
the  top  of  the  car  and  projecting  and  swhig- 
Ing  outward  over  the  platform  so  far  as  to 
be  dangerous  to  persons  walking  thereon, 
nnd  that  the  plalntlfC,  walking  on  the  plat- 
form .where  It  would  otherwlae  have  been 


safe,  was  injured  by  being  atrudc  by  the 
door.  We  think  that  this  waa  not  only  evi- 
dence of  negligence  (Hicks  v.  Railroad,  su- 
pra), but  that  it  made  a  prima  facie  cose 
calling  for  explanation  on  the  part  of  the 
defeodant 

[7]  To  meet  this  burden  the  defendant  in- 
troduced the  conductor  of  the  train  who  tes- 
tified that,  while  his  train  was  standing  In 
the  yard  north  of  Main  street  before  the 
accident,  he  walked  along  Its  west  aide  from 
the  rear  to  the  front  of  the  engine  and  exam- 
ined the  cars  as  to  their  fastenings ;  that  aft- 
erward, when  the  train  pulled  out,  he  stood 
upon  the  same  side,  which  was  the  one 
where  the  accident  occurred,  and  examined 
the  doors  as  they  successively  passed  him; 
that  the  train  was  composed  entirely  of 
loaded  cam  which  it  was  his  duty  to  inspect 
whenever  an  opportunity  offered,  to  see  that 
the  doors  men  properly  closed  and  sealed; 
and  that  In  both  these  Inspections  he  found 
them  In  apparent  good  order.  We  tblnk  that 
this  testimony  tended,  not  only  to  disprove 
the  evidence  of  plaintiff  that  a  door  waa 
swln^ng  outward  by  «  single  comer  when 
the  car  bad  arrived  at  a  point  150  feet  be- 
yond the  position  of  the  condnetoc  during 
the  second  Inqiectlon,  but  tt  also  t^ded  to 
prove  tlie  exercise  of  reasonable  care  in  Uie 
inspection  of  the  cars  to  prevent  sncb  ritna- 
tiona  as  plaintiff  idalms  resulted  in  the  aod- 
doit  This  being  so,  that  question  should 
have  been  submitted  to  the  Jury,  and  it  was 
error  to  give  the  first  Instruction  for  the 
platntifl,  whidi  iHredicated  tlie  right  to  re- 
oovw  upon  proof  of  thtf  dtf  active  cmdltton 
of  the  door  and  the  resulting  Injury  onl7« 
and  that  the  Jury  should  have  been  Instract- 
ed  as  requested  by  defendant  that,  if  the 
accident  could  not  have  beoi  guarded  against 
by  the  exwdse  of  ordinary  and  reasonable 
care  and  prudence  on  the  part  of  defaiilant, 
they  should  find  for  the  defendant 

For  these  errors,  the  judgment  of  the  dr- 
cult  court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial  in  accordance  with 
the  principles  stated  in  this  opinion. 

BOND,  0^  concurs. 

PUR  CURIAM.  Tbo  for^iDlng  opinion  of 
BROWN,  G.,  Is  adopted  as  the  tfpinlon  of  the 
court  AU  ooncnr,  except  TAIJJAMT,  J., 
absent 
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JONBSBORO,      O.  A  E.  RT.  GO.  T.  DABB 
«t  al. 

(Saprenw  Goart  of  ArkansaB.   June  10,  1812J 

L  RuuoADS  (I  441*>— AcnoH  roB  Enuiro 
Stock  — Presumption  — l^NDi  NO  Dsad  os 
InjUBBD  Aniual  Nbab  Tback. 

The  mere  fact  that  plaintiff's  hoga  were 
found  killed  on  or  near  a  railroad  track  waa 
not  wfBrieiit  to  prove  that  tbey  were  killed  by 
defendant's  traioB,  and  no  presumption  to  that 
effect  would  arise  from  such  proof;  but  the  fact 
that  the  hogfi  were  killed  by  defendant's  trains 
fould  be  proved  by  circnmstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1575-1S95;  Dec  Dig.  |  441.*] 

2.  Afpeai.  and  Ebbob  (I  1068*)— Habhuebs 

EbBOB--AdhI86ION  of  EVIDENCE. 

In  an  action  for  hogs  alleged  to  have  been 
killed  b7  defendant's  trains,  the  admission  of 
evidence  that  no  notice  thereof  was  posted  np- 
OD  the  station  bouse  in  September,  following  the 
allied  killins  of  tite  boga  In  July,  if  erroneous, 
was  not  prejudicial,  where  the  court  instructed 
that  in  order  to  recover  double  damages,  plain- 
tiff must  prove  that  notices  were  not  posted  at 
the  station  within  one  week  after  the  killing 
and  were  not  kept  posted  for  20  days  thereaft- 
er as  required  by  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4178-4184;  Dec  Dig.  | 
1058.*] 

Appeal  from  Clrcnit  Court,  Oral^ead 
County ;  W.  J.  Driver,  Judge. 

Action  by  L.  W.  Darr  and  another  against 
the  Jonesboro,  Lake  City  &  Eastern  Railway 
Company.  Judgment  for  plalntUb,  and  de- 
fendant appeals.  Affirmed. 

Cotemui  &  Lewis  and  CL  A.  Oannlngbain, 
all  of  Little  Rock,  for  appellant 


FRAUENTHAL,  J.  This  Is  an  action 
brought  by  appellees  to  recover  the  value  of 
Qve  hogs  which  It  was  alleged  were  negligent- 
ly killed  by  the  appellant  railroad  company 
In  the  operation  of  Its  trains.  Tfa^  also 
claim  doable  damages  for  failure  to  post  no- 
tices of  tbe  billing  at  the  nearest  station 
bouse,  as  required  by  the  statute.  It  was 
alleged  that  the  hogs  were  killed  on  different 
days  during  July,  1911,  and  a  verdict  was  re- 
turned In  favor  of  the  appellees  for  double 
damages  for  all  the  hogs.  The  appellant 
seeks  to  reverse  the  Judgment  upon  the 
ground  that  the  evidence  Is  not  sufficient  to 
warrant  the  flndlog  that  all  the  hogs  were 
killed  .by  Its  trains,  and  also  because  the 
court  erred  in  refusing  to  Instruct  the  Jury 
that  tbe  mere  finding  of  the  dead  hogs  on  its 
right  of  way  was  not  sufficient  evidence  to 
support  a  verdict  against  it  [1]  Tbe  mere 
fact  that  tbe  bogs  were  found  either  on  or 
near  the  track  and  injured  or  killed  was  not 
sufficient  to  prove  that  It  was  done  by  appel- 
lanfi  trains,  and  no  presumption  to  that  ef- 
fect iroald  arise  simply  and  solely  from  proof 
of  that  fact  Bnt  tbe  fact  that  tbe  bogs  were 
killed  by  appellanf  a  trains  cotdd  be  proved 


by  circumstantial,  as  well  as  by  direct,  evi- 
dence. We  have  examined  tbe  testimony  and 
the  Inatmctlon  given  by  tbe  court  In  this 
case,  and  we  tblnk  tbat  there  was  snfflcient 
evidence  to  warrant  the  Jnry  In  finding  that 
ai^lant'a  trains  killed  each  of  tbe  bogs,  and, 
under  a  proper  Interpretation  of  tbe  instruc- 
tions, tbe  court  feirly  presented  to  tbe  Jury 
every  li^ue  Involved  In  tbe  case,  and  suffi- 
ciently covered  tbe  principle  in  tbe  Instruc- 
tion requested. 

[2]  It  Is  urged,  also,  that  the  court  erred  in 
admitting  certain  testimony  that  no  notice 
was  found  posted  upon  the  station  house  in 
September  following  tbe  alleged  killing  of 
the  hogs  In  July.  But  tbe  admission  of  such 
testimony.  If  erroneous,  was  not  prejudicial 
for  the  reason  that  tbe  court  Instructed  the 
Jury  that,  in  order  to  recover  double  damag- 
es, the  proof  would  have  to  show  that  notices 
were  not  posted  at  the  nearest  station  bouse 
within  one  week  after  tbe  killing,  and  were 
not  kept  posted  for  20  days  thereafter,  as 
provided  by  tbe  statute ;  thus.  In  effect,  tell- 
ing tbe  Jury  tbat  the  appelUmt  was  not  re- 
quired to  keep  the  notices  posted  for  a  lon- 
ger period  than  20  days  thereafter. 

Upon  an  examination  of  the  record,  we  find 
no  prejudicial  error,  and  tbe  Judgment  la*  ac- 
cordingly, affirmed. 


PEAT  et  at   T.  PULASKI  OOUNTT. 
(Supreme  Court  of  Arkansas.  April  22, 1912.) 

1.  Tins  (I  9*)— GOUPDTATIOH— STATUna  OF 

LmrzATioN. 

In  computing  time  fixed  by  statutes  of 

llmitatioD,  toe  first  day  should  be  excluded, 
and  the  last  day  included. 

[Ed.  Note.— For  other  cases,  sea  Time,  Cent 
Dig.  ii  11-^;  Dee.  Dig.  1  9.*] 

2.  ABAXEUBNT  AND  ReVIVAX.  (|  74*)— TIMI 
FOB  Revivob. 

Eirby'e  Dig.  !{  6298-6303,  provide  that  an 
order  to  revive  must  be  made  by  the  court  In 
which  the  action  is  brought,  while  section  6312 
provides  that  an  order  to  revive  an  action 
against  the  personal  representative  of  a  de- 
cedent or  against  him  and  the  heirs  or  devi* 
sees  cannot  be  made,  unless  by  consent,  until 
after  six  months  from  tbe  qualification  of  the 
personal  representative.  Section  6313  pro- 
vides that  it  cannot  be  made  without  the  con- 
sent of  such  representative  or  successor  un- 
less in  one  year  from  the  time  it  could  have 
been  first  made.  After  the  death  of  a  dece- 
dent, it  appeared  that  the  first  day  on  which 
the  case  might  have  been  revived  was  Decem- 
ber 26,  1907.  No  attempt  was  made  to  re- 
vive It  until  December  19,  1908.  when  plain- 
tiff made  at>pIication,  and  gave  notice  that  It 
would  apply  to  the  court  for  an  order  of  re- 
vivor on  the  29th  of  December.  Eeld,  that  no 
revivor  could  be  had  on  the  29tb;  the  statute 
of  limitations  having  run. 

[Eld.  Note.— For  other  cases,  see  Altatement 
and  BevivaV  Cent  Dig.  H  429-444;  Dec  Dig. 
i  74.*] 
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8.  Abatement  and  Revival  (|  74*)  —  Timk 
FOE  Revivat^Statute  Applicable. 

An  action  hj  a  county  on  the  Bnrety  bond 
of  a  contractor  for  convict  labor,  though  the 
bond  mns  to  the  state,  is  not  a  suit  hj  the 
state,  where  tbe  real  parties  in  interest  were 
the  connty  prosecuting  officialfi,  whose  fees  for 
convicting  prisoners  bad  not  been  paid  by  tbe 
contractor,  so  that  Kirby's  Dig.  I  6318,  as  to 
tlie  time  for  revival  of  tbe  snit  against  the 
representative  of  the  deceased  anrety,  la  ap- 
plicable. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Gent  Dig.  ||  Dee.  Dig. 

5  74.*] 

4  CoBTs  (I  8*)— Statutu— OoifSTBUonoir. 

Statutes  r^alating  costs  or  fees  are  cou- 
•tmed  strictly,  and  no  costs  will  be  allowed, 
anlesa  provided  for  by  the  plain  letter  of  the 
law. 

[Ed.  Note.— For  other  cases,  see  Oosti,  Oent 
Dig-  H  1,  4,  6;  Dec.  Dig.  |  8.*] 

B»  Costs  ({  809*)— OBmxirAL  PBOSBormoNB— 

Aitobnet'b  Fekb. 

Under  Kirby's  Dig.  {  3488,  providing  that 
ptosecuting  attorneys  when  present  and  prose- 
cnting  In  justice  conrta  shall  for  each  eon^c- 
tion  be  entitled  to  the  same  fees  allowed  in  the 
circuit  court,  and  section  6S90,  relating  to  tbe 
allowance  of  fees  In  the  circuit  court,  and 
providing  that  no  prosecuting  attorney  or  dep- 
uty shall  receive  any  fee  unless  he  personally 
appears  and  prosecutes  in  the  cases,  nor  shall 
any  court  allow  any  fee  where  such  officer 
does  Qotr  appear  personally,  a  Justice  of  tbe 

£eace  is  not  authorized  to  allow  a  prosecut- 
ig  attorney  fees  in  vagrancy  cases,  when  nei< 
ther  he  nor  his  deputy  appears  and  prose- 
cutes; tbe  judgment  taxing  costs  being  whol- 
ly void  for  want  of  Jurisdiction. 

[Bd.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  SS  1170-1174;  Dec  Dig.  |  309.*] 

6  CORTBAOTB  (i  81*)— YALIDITT— COHSIDSBA- 
TION. 

Contracts  hiring  out  county  prisoners,  by 
which  tbe  contractor  was  to  pay  nnantbomed 
and  illegal  fees,  are  abatdntev  void  and  unen- 
forceable. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  382-387;  Dec.  Dig.  S  81.*] 

7.  Costs  (S  308*)— CBninrAL  PBoaxounoirs 

-—Police  Court. 

Under  tbe  direct  provisions  of  Kirby's  Dig. 
I  6634,  the  same  fees  and  costs  in  prosecu- 
tions before  a  police  judge  for  misdemeanors 
committed  In  violation  of  state  laws  shall  be 
taxed  and  allowed  as  in  similar  cases  before 
Justices  of  the  peace. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  S§  115^1165;  Dec.  Dig.  S  303.*] 

8.  Municipal  Cobforations  (J  692*)— Ob- 
din  ances— Validity. 

A  city  ordinance  providing  a  different 
method  for  the  collection  of  fines  and  costs 
arising  under  ETirby's  Dig.  S  6634,  giving  tbe 
police  court  concurrent  jurisdiction  with  jus- 
ttces  of  the  peace  over  misdemeanors  commit- 
ted in  Eolation  of  state  law,  is  invalid  because 
inconsistent  with  the  generaj  law. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  .|S  1311-1314;  Dec. 
Dig,S  692.*r 

9.  Convicts  (S  10*)— Contbaots  sob  Labob 
-Validity. 

Kirby's  Dig.  S  1080,  as  amended  by  Laws 
1909,  p.  169.  does  not  authorize  tbe  collection 
of  fiiaes  and  coats  adjudged  against  persoiis 


convicted  of  vagrancy  by  Uring  ont  as  In  cas- 
es of  county  prisoners,  while  section  2070  pro- 
vides that  in  default  of  payment  of  fines  or 
costs,  auch  peraons  shall  be  worked  upon  the 
public  roads  of  the  county  or  upon  the  streets 
of  the  dty  or  tovm  in  which  they  are  convict- 
ed. Held,  that  a  contract  with  the  county  for 
the  working  out  of  persona  convicted  of  va- 
grancy in  consideration  of  defendant  payinf  all 
costa  ot  the  proeeeutioii  is  lUegaL 

[Bd.  Note.— For  other  eaaea,  see  Convicts, 
Cent.  Dig.  SI  19t  20,  22-29.        Dee.  Dig.  I 

10.  GoHTiciB  (S  10*)— Contbaots  n»  ZiABOi 

— POWEB  OF  county  JuDOE. 

Under  Kirby's  Dig.  $  1080,  as  amended  by 
Iawb  1900,  p.  155,  giving  the  county  court  or 
judge  plenary  power  over  the  matter  of  hiring 
out  county  prisoners,  defendant  who  sublet  bia 
contract  whereby  the  county  hired  out  to  him 
its  prisoners  in  consideration  of  bis  paying  the 
fees  and  costs  of  conviction,  is  not  liable  for 
fees  accruing  after  the  subletting. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Dig.  M  19,  20,  22-29.         Dee.  Dig.  | 

Appeal  from  Pulaski  Chancy  Oonrt; 
John  El  Martlneau,  Cbancellor. 

Action  by  Pulaski  County  against  Nick 
Petit  and  Sam  Blum,  executor  of  the  last 
will  and  testament  of  B.  A.  Furtb,  deceased. 
From  a  judgment  for  plaintiff,  defeDdants 
appeaL  Bevereed  and  remanded,  with  di- 
rections. 

Nick  Peay  entered  Into  contracts  with  Pn- 
laaU  conniy,  by  wblcb  the  lattw  hired  ts 
blm  the  county  prisoners  for  the  years  1903 
and  1904,  ta  consideration  that  Peay  wonld 
pay  to  Poladd  county  all  costs  of  oonvle- 
tlon  of  snch  prisoners  dnrtng  the  period  cor- 
ered  by  the  contracts.  Peay  executed  bonds 
with  B.  A.  Forth  as  snr^  for  tbe  doe  per* 
formance  of  tbe  contracts,  nils  salt  was 
brought  by  Pnlaakl  county  for  the  benefit  of 
tbe  offlcws  who  were  entitled  to  fees  as 
costs  In  the  conviction  of  the  prisoners  hired 
to  Peay  and  for  witness  fMs.  The  complaint 
alleged  that  the  plaintiff  had  ddlvered  to 
tbe  defendant  Peay  all  of  the  prisoners  dn^ 
ing  the  period  mentl(med  In  the  contracts^ 
and  alleged  that  the  defendant  Peay  had 
failed  to  pay  the  costs  Incurred  in  tbe  con- 
viction and  commitment  of  tbe  prisoners^ 
naming  them,  and  that  be  was  due,  uuder 
the  contracts,  sums  aggregating  $6,295.25,  for 
which  it  prayed  Jndgmoit  against  Peay  and 
Furtb,  the  surety  on  his  bond.  The  contracts 
and  bond  and  lists  of  the  prisoners  lilred  to 
Peay  were  attached  and  made  exhibits  to 
the  complaint  The  snit  was  begun  Aagust 
18,  1904,  In  the  circuit  court,  and  was  trans- 
ferred to  tbe  chancery  conrt 

The  defendants  answered,  all^iog  that 
the  costs  taxed  for  the  prosecuting  attorney 
were  never  earned  by  him  or  his  deputy,  be- 
cause neither  ms  present  to  prosecute  any 
one  of  the  convicts.  Tbey  denied  that  they 
were  liable  for  the  costs  of  oonvtoting  va- 
grants, and  denied  that  th^  were  liable  for 
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Qie  fees  alleged  to  have  been  earned  by  the 
JosUces  of  the  peac^  and  dmled  that  they 
were  liable  for  the  witness  fees,  and  also 
for  other  oCBcers'  fees,  and  for  cwtaln  fees 
charged  by  the  sheriff.  '  They  set  np  that 
the  <diarge8  for  prosecntlng  attorney's  fees 
wtfe  Cslse  and  fraadnlent,  becanse  neither 
the  proaecnting  attorn^  nor  his  authorized 
d^ty  appeared  at  the  hearing  of  any  one 
of  said  cases,  that  the  prosecuting  attorney 
and  the  Justices  before  whom  said  cases 
were  pending  knew  that  the  charges  for  fees 
were  false  and  fictitious  charges  for  the 
purpose  of  defrauding  the  defendants.  By 
agreement  ct  the  parties,  J.  S.  Whiting  was 
appointed  master  by  the  coart,  and  be  was 
"empowered  and  authorized  to  hear  the  par- 
ties, their  various  allegations  and  proofs, 
and  report  to  the  court  a  tme  account  be- 
tween said  parties,  and  to  that  end  to  sum- 
mon such  witnesses  to  testify  before  blm  as 
the  parties  may  desire."  The  master,  under 
this  order,  took  proof  and  made  his  report, 
In  which  he  shows  that  the  prosecuting  at- 
torn^ had  claimed  fees  In  cases  before  the 
police  court  amounting  to  $1,700  and  fees  in 
other  cases  amounfli^  to  $770,  making  a  to- 
tal of  $2,620,  and  a  total  of  witness  fees  claim- 
ed of  $344.35.  The  master's  report  showed 
that  the  prosecuting  attorn^  had  claimed 
fees  of  $670  for  convictions  In  vagrancy 
cases  during  the  period  covered  by  the  con< 
tracts.  The  report  shows  that  the  prosecut- 
ing attorney  or  his  deputy  appeared  to  prose- 
cute in  171  cases,  and  that  he  did  not  appear, 
and  no  one  was  present  to  prosecute,  In  321 
eases  for  which  fees  were  claimed.  The 
masttt's  report  was  elaborate,  maUi^  spe- 
dflc  findings  as  to  the  fees  claimed  by  the 
prosecuting  attorn^  and  other  offlcersL  The 
appellants  filed  exceptions  to  the  findings  of 
the  master.  These  exceptions  were  overruled 
the  court  During  the  pmdency  of  the 
salt  Fnrth  died  June  21,  1907.  Sam  Blum 
qualified  as  exeentw  ci  bis  estate  June  24, 

1907.  ^Intlfl  gave  notice  to  revive  the 
action  against  the  ^ecutor  December  19, 

1908.  The  court  In  tw^iring  an  order  refvlv- 
Ing  the  action  In  the  name  of  the  executor 
found  tbat  the  first  succeeding  term  of  the 
court  after  .liie  date  of  the  qualification  of 
die  executor  (June  24, 1907}  was  "begun  and 
hdd  on  the  flzst  Monday  In  October,  1907 ; 
tbat  the  court  took  a  temporary  adjourn- 
ment on  Saturday  November  1^  1907,  pre- 
ceding the  third  Himday  in  November,  1007, 
In  order  that  the  regular  term  of  the  Lonoke 
chancery  court  ndight  be  opened  and  held 
that,  upon  the  adjournment  of  the  Lonoke 
chancery  court,  the  PnUwU  chancery  court 
was  reopened  on  Friday  November  22,  1907; 
aesskni  ot  the  24th  day  of  December.  1907." 
The  wdn  of  revivor  was  made  July  6.  1909. 

TbB  court  rendered  a  decree  in  favor  of 
tbe  appellee  fm  the  sum  of  $8388^,  from 
wbldi  appellants  duly  prosecute  this  appeal. 
Other  facta  will  be  stated  in  the  optatlon. 


E.  W.  Kimball  and  J.  W.  &  J.  W.  House, 
Jr.,  all  of  Little  Rock,  for  appellants.  Lewis 
Bhoton,  Dan  W.  Jones,  J.  H.  Hamlto:,  and 
Carmlchael,  Brooks  &  Powers,  all  of  Little 
Rock,  for  awellee. 

WOOD,  J.  (after  stating  tbe  tects  as 
above).  [1,2]  1.  An  order  to  revive  must  be 
made  by  the  court  in  which  the  action 
sought  to  be  revived  Is  p«Ddlng.  Kirby's 
Dig.  tS  6298-6303.  "An  order  to  revive  an 
action  against  the  personal  representative  of 
a  defendant,  or  against  him  and  the  heirs 
or  devisees  of  the  defendant  cannot  be  made^ 
unless  by  consent  until  after  six  months 
from  the  qualification  of  the  personal  repre- 
sentative." Kirby's  Digest,  f  6312.  "An  oi^ 
der  to  revive  an  action  against  the  repre- 
sentative or  successor  of  a  defendant  shall 
not  be  made  without  the  consent  of  su<^ 
representative  or  successor  unless  in  one 
year  from  tbe  time  it  could  have  been  first 
made."  Kirby's  Digest  i  6318.  Undurtiiese 
provisions,  an  order  to  revive  oould  have 
been  first  made  on  the  26tb  day  of  I>eeem- 
ber,  1907.  The  rule  for  computing  time  in 
statutes  of  limitations  in  this  state  la  to 
exclude  the  first  day  and  Indude  the  last 
day.  Shinn  v.  Tucker,  S3  Aik.  423;  Wil- 
liams V.  Franklin,  37  Ark.  468.  Applying 
this  rule  here,  tbe  orSer  of  revivor  in  this 
case  could  have  been  first  made  on  the  26th 
day  of  December,  1907,  for  the  2Sth  was  a 
legal  holiday. 

The  L^lslature  intended  to  fix  a  definite 
day  from  which  the  limitation  prescribed  by 
the  above  statute  should  b^;in  to  run, 
without  reference  to  the  tfirma  ot  court 
The  Intention  was  to  have  a  definite  and 
nnlform  time,  applicable  to  all  courts  in 
which  revivors  might  be  had.  This  was 
compassed  by  fixing  the  day  after  the  explra^ 
tlon  of  six  months  from  the  day  of  the  quali- 
fication of  the  personal  representative  or 
successor  of  the  defendant  The  regular 
terms  of  tbe  Pulaeftl  chancery  court  begin 
on  the  first  Monday  in  AjptU  and  October. 
The  chancellor  in  his  order  of  revivor  finds 
that  tbe  chancery  court  of  Pulaski  count; 
was  In  session  on  the  24th  dsy  of  Deconber, 
1907,  but  the  order  of  revivor  could  not 
have  been  made  on  that  day  for  it  was 
within,  and  not  after,  six  months  from  tbe 
gnallflcaUon  of  the  executor  of  Furth.  There 
is  no  affirmative  showing  In  the  record  tbat 
the  court  was  not  in  session  after  tiiat  date 
and  at  a  time  betweoi  tbat  date  and  the 
next  term  of  the  court  beginning  on  tbe  first 
Monday  in  April,  1908,  when  the  revivor 
could  have  been  made  had  the  court  beoi  In 
seeslon.  The  order  of  revivor  could  have 
beoi  made  at  any  time,  as  we  have  stated, 
after  the  25th  day  of  Dec^ber,  1907.  Tbe 
order  could  have  been  made  at  the  April 
term,  1908.  It  could  also  have  been  made  at 
tbe  October  term,  IflOS.  AppiOle^  Instead  of 
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making  its  applfcatlon  for  revivor  at  the 
April  term,  or  the  October  term,  1908,  waited 
UDtll  December  19,  1908,  before  making  its 
application  and  giving  notice  for  revivor. 
This  application  and  notice  was  that  the  ap- 
pellee (plaintiff  below)  would  apply  to  the 
chancery  court  for  an  order  of  revivor  ot 
the  29th  day  of  December.  1908.  This  was 
three  days  after  the  expiration  of  the  year 
within  which  the  appellee  could  have  had 
the  order  of  revivor  made  bad  it  made  prop- 
er application  and  given  proper  notice  there- 
for. That  It  did  not  make  application  and 
did  not  give  notice  for  the  order  of  revivor 
and  have  the  same  made  within  the  year 
contemplated  by  the  statute  was  the  fault  of 
appellee,  and  not  the  fault  or  delay  of  the 
court  The  statutes  require  and  contemplate 
diligence  upon  the  part  of  those  seeking  or- 
ders of  revivor.  The  one  year  statute  of 
limitations  p'rescribed  by  section  6313  of  Klr- 
by's  Digest  begins  to  run  at  the  expiration 
of  the  six  months  prescribed  by  section  6312. 
A  party  seeking  an  order  of  revivor  against 
the  representatives  or  successor  of  a  defend- 
ant in  an  action  under  sections  6313  and 
6313  of  Kirby's  Digest,  supra,  cannot  delay 
making  application  therefor,  and  giving  no- 
tice thereof  until  such  time  as  would  make 
it  Impossible  for  the  court  to  make  the  or- 
der of  revivor  within  the  time  prescribed 
by  the  statute.  As  was  said  in  AngUn  v. 
Cravens,  76  Ark.  122,  88  S.  W.  833,  the  stat- 
ute is  mandatory  In  its  terms,  and  the  re- 
vivor, to  be  effective,  must  be  applied  for 
within  the  time  prescribed  by  the  statute. 
Appellee  (plaintiff  below)  did  not  apply  for 
and  give  notice  of  the  application  for  the 
order  of  revivor  within  the  time  prescribed 
by  the  statute.  There  is  nothing  in  the  rec- 
ord to  show  that  the  order  of  revivor  could 
not  have  been  obtained  before,  or  at  the 
April  term,  or  the  October  term,  1908,  bad 
the  appellee  made  proper  application  and 
given  the  proper  notice.  Had  the  order  been 
thns  made,  It  would  have  been  within  one 
year  after  the  expiration  of  six  months  from 
the  date  of  the  qualification  of  the  execu- 
tor. The  conatruction  herein  given  the  stat- 
ute Is  Id  accord  with  the  decisions  of  this 
conrt  In  Haley  t.  Taylor,  39  Ark.  l04;  Mc- 
Nntf  s  Adm*r  t.  State,  48  Ark.  31.  2  S.  W. 
254;  State  Fair  Association  t.  Townsend,  69 
Ark.  215,  63  B.  W.  65;  Anglin  T.  Cravens,  76 
Ark.  122,  88  S.  W.  838;  and  Cole  T.  Hall,  85 
Ark.  144,  107  8.  W.  175.  The  court  there- 
fore erred  In  reviving  the  cause  apdnst  the 
executor  of  the  estate  of  Furth. 

[S]  2.  The  contracts  were  with  the  coun- 
ty of  Palaski,  while  the  bonds  run  in  tlie 
name  of  the  atate.  The  suit  on  the  contracts 
and  bonds  was  in  the  name  of  the  county; 
but  the  allegations  of  the  complaint  show 
that  it  was  in  reality  a  suit  by  the  county 
for  the  benefit  of  officers  and  witnesses  who 
had  earned  fees  in  the  prosecution  ot  the 


convicts  hired  out  under  the  contracts.  These- 
were  the  real  parties  In  Interest,  and  no  ef- 
fort was  made  In  the  court  below  to  abate  or 
dismiss  the  action  on  account  of  improper 
parties.  We  must  treat  the  suit,  therefore, 
as  It  appears  here,  and  the  limitation  pro- 
vided by  section  6313,  snpra,  la  applicable. 
It  la  not  a  suit  by  the  state. 

[4, 1]  8.  Section  3488,  Kirby's  Digest,  pro- 
vides that  prosecuting  attorneys,  when  pres- 
ent and  prosecuting,  either  in  person  or  by 
deputy,  in  Justice  courts,  for  each  convic- 
tion shall  be  entitled  to  the  same  fees  as  are 
allowed  In  the  circuit  court.  Sections  6387, 
6388,  6389,  and  0390  provide  for  fees  for 
prosecuting  attorneys  and  their  deputies 
where  they  are  personally  present  and  pros- 
ecuting in  special  cases  therein  enumerated. 
But  this  statute  expressly  provides  that  "no 
prosecuting  attorney  or  his  deputy  shall  re- 
ceive any  fee  unless  he  personally  appears 
and  prosecutes  in  the  cases,  nor  shall  any 
court  tax  any  fee  where  such  officer  does 
not  appear  and  personally  prosecute."  Un- 
der these  statutes,  no  Justice  of  the  peace  or 
police  judge  sitting  as  a  Justice  of  the  peace 
has  any  authority  or  jurisdiction  to  render 
a  Judgment  for  prosecuting  attorney's  fees 
where  they  were  not  present  and  prosecuting. 
The  presence  of  the  prosecuting  attorney,  or 
his  deputy  in  person  under  Ibe  above  stat- 
utes, is  essential  to  his  right  to  recover  the 
fee  in  the  first  place,  and  also  to  the  Juris- 
diction of  the  Justice  to  render  a  Judgment 
in  his  favor  for  such  fee.  The  prosecuting 
attorney  derives  bis  right  to  the  fee,  and  the 
Justice  his  power  and  Jurlsdlctton  to  ren- 
der a  Judgment  for  such  fee,  from  the  stat- 
ute. It  is  not  within  the  Judicial  discretion 
of  the  Justice  rendering  Judgment  for  costs 
against  defendants  in  cases  of  convictlou 
against  them  to  allow  or  disallow  a  fee  for  a 
prosecuting  attorney  that  Is  not  authorised 
by  the  statute.  He  is  utterly  without  powt-r 
and  Jurisdiction  to  render  any  Judgment  In 
such  cases,  and  a  Judgment  so  rendered  is 
not  merely  voidable  but  absolutely  void,  and 
Is  subject  to  attack  not  only  by  the  parties 
to  it,  but  by  any  one  who  may  be  affected 
by  it 

In  Fsnning  v.  State,  47  Ark.  442, 2  S.  W.  70, 
Judge  Smith,  speaking  for  the  court,  said: 
"Statutes  r^nilatlng  costs  are  construed 
strictly.  Fees  Cor  constructive  services  are 
in  no  cases  allowed.  Tiiose  who  serve  tbe 
public  must  be  content  with  the  onnpensa- 
tlon  provided  by  the  plain  letter  of  the  law." 
This  case  was  anbseauently  overruled,  but 
not  on  that  point.  See  Hempstead  County 
T.  McC^ollnm.  58  Ark.  169,  24  S.  W.  9;  This 
court  has  oftm  held  that  no  officer  ia  enti- 
tled to  fees  taxed  as  costs  in  cases  unless 
there  Is  a  statute  autboridng  it,  and  each 
statntfls  are  to  be  strictly  c(matrued  and  pur- 
sued. Ex  parte  Badgett,  6  Ark.  280;  Crit- 
tenden Count?  T.  ^unv,  2S  Ark.  2SS;  Cole 
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T.  Wblte  County,  52  Ark.  45 ;  Logan  CJounty 
T.  Trlnrni,  67  Ark.  487,  22  S.  W.  164.  In  the 
last  case  we  held  (quoting  syllabus):  "To 
sutborize  a  munty  court  to  allow  against 
tbe  count7  a  claim  of  fees  for  servlcea  ren- 
dered by  an  officer,  three  things  must  oc- 
cur: (a)  There  must  be  specific  statutory  au- 
tborlty  to  the  officer  to  make  a  charge  for 
tbe  service,  (b)  The  officer  must  be  required 
by  the  statute,  or  by  the  rules  of  practice  or 
order  of  the  court,  to  perform  the  service, 
(c)  The  statute  must  indicate  expressly  or 
by  fair  intendment  the  intention  to  per* 
mlt  ttie  fee  allowed  by  the  statute  for  the 
■errlce  to  be  charged  against  the  county." 

Of  course,  if  there  Is  statutory  authority 
for  the  allowance  of  the  fee,  then  the  court 
whose  duty  it  is  to  tax  the  costs  would  have 
Jurisdiction  to  tax  such  fee  as  part  of  the 
costs  In  the  case,  and,  if  an  error  were  made 
hi  taxing  such  costs,  It  would  be  one  to  be 
corrected  by  a  motion  to  retax  In  the  same 
case  and  in  the  same  court.  But  such  is 
not  tbe  case,  where  there  is  no  statutory  au- 
thority In  the  first  place  for  the  claim  or  al- 
lowance of  the  fee.  Where  there  is  no  stat- 
utory anthority  for  a  claim  or  allowance  of 
a  fee,  the  taxation  of  such  fee  as  costs  in  a 
rase  is  rendering  a  judgment  without  Juris- 
diction. In  other  words,  a  court  has  no  ju- 
risdiction over  tlie  nibject-matter  of  allow- 
ing attorney's  teem  as  costs  In  any  case  in 
tbe  absence  ot  a  statnte  anttaorUlng  sacb 
fees  to  be  taxed  or  allowed  In  those  cases. 
The  case  under  consideration  Is  not  one  of 
error  In  allowing  Illegal  costs  where  fees 
of  the  ebamcter  claimed  are  allowed  by 
^tnte,  bnt  it  Is  a  case  of  a  ooort  allowing 
fees  where  there  is  no  statutory  anthority 
tor  such  allowance,  and  where,  in  certain 
eharact^  of  cases,  tlie  statute  expressly  for- 
bids that  any  court  "tax  any  fee  where  such 
officer  does  not  appear  and  personally  prose- 
cute.^ Klrby's  Digest,  1  6390.  The  taxation 
4^  such  fees  Is  not  inctdrat  to  any  Judgment 
which  the  court  Is  authorized  to  render,  but 
It  is  rather  the  usurpation  of  power,  where 
none  exists,  to  render  a  Judgment  unauthor- 
ized and  prohibited  by  the  statute. 

[i]  Tlie  contracts  hiring  out  the  convicts 
by  which  they  and  the  contractor  were  to 
pay  unauthorized,  and  therefore  illegal  fees, 
were  absolutely  void.  No  rights  could  ac- 
crue to  the  contractor  or  the  county  under 
them,  and,  of  course,  such  contracts  could 
not  be  enforced.  Here  the  plaintiff  (appel- 
lee) could  not  recover  the  amounts  claimed 
without  showing  what  the  fees  were  charged 
for,  and  in  doing  this  it  would  be  compelled 
to  show  the  Illegality  of  the  contracts  as  to 
the  Illegal  fees  embraced  therein.  Hence  It 
cannot  recover  for  those  fees.  Wood  t. 
Stewart  81  Ark.  41-48,  98  S.  W.  711,  and 
other  cases  cited  in  appellant's  brief.  See, 
also,  Ashford  v.  Mace,  146  S.  W.  474. 
11}  4.  Xbe  statute  provides^  in  part  ^ . 


follows:  "  *  •  •  And  the  police  court  of 
any  such  city  shall  have  concurrent  Juris- 
diction with  Justices  of  the  peace,  over  all 
misdemeanors  committed  in  violation  of  the 
laws  of  the  state,  within  the  corporate  lim- 
its of  such  dty,  and  in  cases  of  conviction 
therefor,  the  like  fees  and  costs  shall  be 
taxed  and  allowed  as  in  similar  cases  be- 
fore Justices  of  the  peace;  provided,  those 
items  that  would  be  allowed  Justices  of  the 
peace,  or  constables,  shall  not  be  paid  to  the 
police  court  Judge,  or  police  officers,  but 
sball  be  paid  into  the  city  *  treasury,  and 
every  defendant  convicted  of  such  misde- 
meanor and  committed  to  Imprisonment,  ei- 
ther as  a  part  of  his  punishment  or  In  de- 
fault of  the  payment  «f  fine  or  costs,  shall 
be  committed  to  the  county  Jail,  in  the  same 
manner  as  if  committed  by  a  Justice  of  the 
peace,  and  all  fines  Imjiosed  in  the  police 
court  shall  be  paid  Into  the  city  treasury." 
Kirby's  Big.  S  5634.  The  above  statute  Is 
authority  for  the  allowance  of  a  fee  for  the 
prosecuting  attorney  In  the  cases  mentioned, 
where  he  is  present  and  prosecuting,  but 
not  otherwise.  It  Is  also  authority  for  tbe 
taxii^  of  witness  fees  as  costs  of  the  prose- 
cution. 

[I]  In  cases  for  violation  of  the  laws  of 
the  state  tried  before  police  Judges  as  jus- 
tices of  the  peace,  under  the  above  statute, 
the  same  courts  in  the  matter  of  taxing  fees 
as  costs  and  the  collection  of  the  fine  and 
costs,  where  same  are  not  paid,  is  to  be 
pursued  as  if  the  cases  were  tried  by  a  Jus- 
tice of  the  peace.  In  other  words,  parties 
convicted  by  police  Judges  sitting  as  justices 
of  the  peace  must  be  treated  in  the  matter 
of  the  collection  of  the  fine  and  costs  Impos- 
ed as  county  prisoners.  Under  the  above 
section,  tbe  fees  due  the  police  judge  and 
constables,  Instead  of  being  paid  to  them 
when  collected,  are  paid  Into  the  dty  treas- 
ury. Any  ordinance  of  the  city  providing  a 
different  method  of  collection  for  tbe  fines 
and  costs  arising  under  the  above  section 
would  be  inconsistent  therewith  and  lUTalld. 
Kirby's  Dig.  {  5696. 

[I]  6.  The  prosecuting  attorney  was  al- 
lowed fees  In  the  sum  of  (670  In  cases  of 
conviction  for  vagrancy,  and  this  sum  was 
included  In  tbe  amount  for  which  the  appel- 
lee sued  the  appellants.  There  is  no  stat- 
ute authorizing  the  collection  of  tbe  fine  and 
costs  adjudged  against  persons  convicted  of 
vagrancy  by  hiring  out  as  in  cases  of  coun- 
ty prisoners.  Kirby's  Dig.  S  1080,  amended 
by  Act  63,  Acts  of  1909.  The  statute  pro- 
vides a  specific  method  for  the  collection  of 
the  fine  and  costs  in  vagrancy  cases,  and  it 
is  not  by  the  hiring  out  process.  Kirby's 
Digest,  I  2070.  The  contract  with  appellant 
Feay  for  working  the  prisoners  convicted  of 
vagrancy  was  without  authority  of  law  and 
void. 

[19]  a  The  testimony  of  appellant  Peay 
tends  to  show  that  be  sublet  the  convicts 
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aDdw  the  contract  of  1904  to  Jobn  IL  Gn- 
ciOi  end  that  tbls  was  done  witb  the  ap- 
proral  of  the  ooonty  Jadge.  Feay  there- 
fore would  not  be  liable  under  the  contract 
of  lOM  for  fees  that  accrued  after  the  con* 
Tlcta  were  sublet  under  a  contract  approred 
and  ratified  by  the  county  Judge.  The  coun- 
ty court  or  county  Judge  had  "plenary  pow- 
er" over  the  matter.  Klxiiy's  Dig.  %  1080, 
as  amended  by  Act  68,  p.  IKS,  of  the  Acts 
of  1009. 

7.  Other  questions  afFectlng  the  executor 
of  the  estate  of  Furth  are  presented,  but, 
since  there  has  been  no  revivor  of  the  cause 
as  to  him,  it  Is  unnecessary  to  discuss  theoL 

The  judgment,  for  the  errors  Indicated, 
must  be  revised  with  directions  to  enter  a 
Judgment  dismissing  Che  cause  as  to  the  ex* 
ecutw  of  the  estate  of  Furth,  and  to  enter  a 
Judgment  against  Feay  for  suA  sums  as  are 
found  to  be  due  under  the  c<mtracts  after 
<*^imiw^^|itig  the  illegal  fees  Indicated  In  this 
opinion,  and  for  farther  proceedings  accord- 
ing to  law  and  not  incon^tent  with  this 
opinion. 


W.  O.  SABLT  OO.  T.  MAXWELL. 
(Supreme  Conrt  Of  Arkansas.  May  110,  1012.) 

1.  TUIB  (S  0*)— GOUPUTATION  OF  TlUK. 

'Where  time  is  allowed  by  tbe  trial  Judge 
tor  filing  a  bill  of  exceptions  beyond  tbe  term, 
the  day  on  which  the  order  was  granted  Is  ex- 
clnded,  while  the  last  day  is  Included. 

[Ed  Note.— For  other  cases,  see  Time,  Gent. 
Dig.  H  U-^;  Dec.  Dig.  |  0.*] 

2.  ExcRPTioNS,  Bux  OF  (I  41*)— Tiki  or 

Filing. 

Where  time  is  allowed  for  filing  a  bill  of 
exceptions,  it  should  not  only  be  njmed,  but 
filed  with  the  derk  within  the  time  allowed,  or 
otherwise  it  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Elxceptlons, 
Bill  ot  Cent.  Dig.  JS  65-71;  Dec  Dig.  i  41.*] 

Appeal  from  Circuit  Court,  Sharp  County; 
J.  W.  Meeks,  Judge. 

Action  by  the  W.  C  Early  Company  against 
O.  A.  Maxwell.  There  was  a  judgment  for 
defendant  in  the  Justice  court,  and  plalntilf 
appealed  to  the  circuit  court,  and  from  a 
Judgment  dismissing  the  bill  plaintiff  again 
appeals.  Affirmed. 

George  O.  Dent,  of  AnnlevlU^  for  appel- 
lant.  McCaleb  &  Reeder,  of  Batesvlll^  for 

appellee. 

WOOD,  J.  [1,2]  Appellant  commenced  this 
action  against  appellee  before  a  Justice  of 
tiie  peace  on  the  8th  of  November,  1900,  by 
filing  a  verified  account  for  $74.  On  the 
27th  of  November,  1009,  appellee  answered 
and  set  up  a  counterclaim,  and  also  a  set-off. 
The  appellant  asked  that  tlie  cause  be  con- 
tinued and  set  for  trial  on  the  7th  of  Decem- 
ber, which  was  done,  and  on  the  7th  of  De- 
cember Uie  court,  after  waiting  three  hours 
for  plaintiff,  heard  the  evidence,  and  found 


tltjit  the  plaintiff  was  Indebted  to  defeaidant 
in  the  sum  of  166.18,  and  rendered  Judgment 
accordingly.  On  the  24th  of  Deoemb^,  1909, 
appellant  filed  an  affldavlt  for  appeal.  Tbe 
cause  was  docketed  In  the  drcnit  court  at 
the  February  tenn,  1911;  the  transcript  be- 
ing filed  on  the  8d  of  February,  1011.  At  the 
February  term,  lOU,  the  defendant  moved 
to  dismiss  the  appeal  and  affirm  the  Judg- 
ment The  court  sustained  the  motion.  Plaln- 
tlCEs  filed  their  motion  for  a  new  trial,  which 
was  overruled  on  the  16th  of  February,  1911, 
and  the  record  shows  that  the  plolntifhi  were 
allowed  60  days  In  which  to  file  a  bill  of 
exceptions.  The  bill  of  exc^itions  was  filed 
with  the  derk  on  the  18th  of  April.  1811, 
whidi  was  61  days  after  the  motion  was 
heard.  What  purirarts  to  be  a  bill  of  excep- 
tions in  this  case  was  signed  by  Uie  trial 
Judge  on  the  15th  of  April,  1011,  and  the  rec- 
oil shows  that  the  same  was  filed  on  the 
18th  of  April,  1911. 

In  the  recent  case  of  FeUn  Stave  Co.  r. 
Watts.  05  Ark.  831,  120  8.  W.  790.  this  conrt 
held  that,  "where  time  Is  allowed  for  fiUnc 
a  bill  of  exceptions,  the  bill  should  not  only 
be  signed  within  the  time,  but  should  be  filed 
with  the  derk  within  the  time  so  allowed.** 
This  Is  also  the  holding  of  the  conrt  to  many 
previous  cases.  Where  time  is  allowed  by 
tbe  trial  Judge  fbr  filing  a  bill  of  exceptions 
beyond  the  term  for  a  given  number  of  days, 
the  rule  for  eomputhig  the  period  allowed  ia 
the  same  as  that  of  any  other  statute  of  Ibn- 
itattona,  and  It  exdndes  tbe  day  <m  whidi 
the  order  granting  the  time  Is  made  and  In- 
cludes the  last  day.  See  Feay  v.  Pulaski 
County,  148  S.  W.  491.  The  grounds  upon 
which  appellant  bases  its  contention  tm 
versal  could  only  be  properly  presented  1^ 
a  bill  of  exceptions  filed  within  the  time  al- 
lowed by  the  trial  Judge.  This  has  not  been 
done.  Madison  County  v.  Maples,  145  S.  W. 
887,  and  cases  therein  dted;  Judklns  T. 
Myers,  01  Ark.  666,  121  8.  W.  1045. 

Tbe  Judgment  must  therefore  be  affirmed. 


COLVIN,  Sheriff,  et  el.  v.  SOUTHERN 
LUMBER  CO. 
(Supreme  Court  of  Arkansas.   Jnne  17,  1912.) 

1.  Judgment      ^*)  —  BssPonsivEiraas  to 
Issues.  * 

In  replevin  for  lumber  whIdi  plaintifl 
claimed  to  own  and  whidi  defendant  claimed 
belonged  to  a  third  person  and  was  subject  to 
his  lien  as  a  laborer,  a  judf^nent  for  defendant 
and  against  plaindff  merely  for  a  stipulated 
sum  ia  erroneous,  not  being  responsive  to  the 
issues;  plaindff  being  either  enntled  to  all  ot 
the  lumber  or  none  at  all. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  {  237;  Dec.  Dig,  |  261.»] 

2.  Saxes  ({  00*>- PAssAon  of  Tms— (^Borr. 

Where  a  sole  of  lumber  was  mode  partial- 
ly on  credit,  and  there  was  no  fraud  or  miarep* 
resentation  ia  obtaining  the  credit,  tbe  failure 
to  pay  the  deferred  Installment  according  to 
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vaadm  affordi  tbe  Beller  do  right  to  xeadnd  tfie 
contract  and  retake  the  Inmber. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  264;  Dec  Dig.  |  99.*] 

Appeal  from  Circuit  Court,  Bradley  Coun- 
tr;  J-  ^  Bradley.  Special  Judge. 

RepleTln  by  the  Southern  Lumber  Com- 
pany against  O.  B.  Golvln,  as  Sheriff  of  Brad- 
ley County,  and  another.  From  a  ju^ment 
for  def^dants,  both  parties  appeal.  Revers- 
ed on  appeal  of  defendants,  and  cause  re- 
manded. 

E.  E.  Williams,  of  Arkansas  City,  for  ap- 
pellants. Fred  L.  Porcell  and  B.  Her- 
ring, both  of  Warren,  for  appellee. 

McCULIiOGH,  G.  3.  TUs  Is  an  action  of 
replevin  Instituted  by  tbe  plaintiff.  Southern 
Lnmber  Company,  against  the  defendant,  O. 
B.  Colvin,  sheriff  of  Bfadley  county,  to  re- 
cover possession  of  about  25,000  feet  of  lum- 
ber which  the  sheriff  held  under  a  specific 
attachment,  directed  to  him  in  an  action  in- 
stituted by  one  Pfonts  against  P.  S.  Don- 
nelly. The  plaintiff  gave  bond  as  required 
under  statute,  and  the  property  was  deliver- 
ed to  it  There  Is  little,  if  any,  conflict  In 
the  testimony,  and  for  the  purposes  of  this 
decision  the  material  facts  may  be  treated 
aa  undisputed.  The  plaintiff  purchased  from 
me  Harerow  the  timber  on  a  certain  tract  of 
land,  and  a  written  contract  was  executed 
covering  tbe  sale,  whereby  the  plaintiff  was 
tiven  a  certain  number  of  years  within  whK^ 
to  cat  and  ronove  tbe  timber.  Before  the 
expiration  of  the  time  allowed  under  the  con- 
tract, Harerow  made  a  sale  of  the  timber  to 
Donndly,  and  the  latter  cut  and  removed  it 
from  the  land,  hauled  it  to  his  mill,  and 
aawed  it  into  lumber.  After  discovery  of 
tbe  second  sale*  the  plaintiff  made  demand 
on  Donnelly  for  tbe  Inmber,  and,  after  some 
negotiations,  tb^  agreed  upon  a  sale  of  the 
lumber  to  Donndly  for  the  sum  of  $550,  of 
which  $300  was  paid  to  the  plaintiff  in  cash, 
and  Donnelly  gave  the  plaintiff  a  check  for 
the  remaining  sum  of  $260  with  the  und»- 
Btanding  that  it  was  lut  to  be  presented  for 
five  or  1^  days,  in  order  to  give  him  time  to 
ship  some  lumber  and  d^ioslt  the  money  to 
meet  tbe  payment  of  the  check.  In  tbe 
meantime  Pfouts  instituted  an  action  against 
DoDU^Iy  to  enforce  a  lien  on  the  lumber 
which  he  asserted  as  a  laborer  by  reason  of 
having  assisted  in  the  manufacture  of  the 
Inmber.  Donnelly  failed  to  pay  tiie  clieck, 
and  the  plaintiff  demanded  a  return  of  tbe 
lumber,  which  Donnelly  agreed  to.  Upon  the 
refnsal  of  tlie  sheriff  to  surrender  tbe  lum- 
ber, Oiis  actlm  was  instituted,  and  Pfouts 
was  made  defendant  with  the  sheriff.  The 
jury  returned  a  verdict  in  tiie  following 
form:  "We,  the  jury,  find  for  the  defendant 
the  warn  of  ^BO/iO."  Wherecipon  the  court 
rendered  a  judgment  in  fttvor  of  Pfouts 
agiUnst  the  plaintiff  tn  the  sum  of  $60.  Bach 
party  filed  a  motion  for  a  new  trial,  which 


motions  were  overruled,  and  both  parties 
have  appealed. 

[1]  The  verdict  was  not  responsive  to  the 
Issues  and  should  not  bave  been  accepted. 
Tile  issue  in  the  case  was  whether  or  not 
the  plaintiff  was  entitled  to  the  possession 
of  th0  lumber  in  controversy.  If  it  was  tb6 
property  of  the  plaintiff,  no  lien  could  be  fix- 
ed upon  it  without  plaintiff's  consent,  and 
the  latter  was  entitled  to  recover  the  Inndter 
free  from  any  asserted  lien.  If,  on  the  other 
hand,  the  plaintiff  was  not  the  owner  of  the 
Inmber,  then  the  verdict  Should  have  heea 
in  favor  of  the  defendants. 

[2]  Aeoordii^;  to  tlie  undlqmted  testimony, 
the  plaintiff  had  parted  with  its  tiae  to  the 
lumber  by  tbe  sale  to  D<mnelly,  and  the  lat- 
ter could  not  dispute  the  validity  of  the  lien 
for  l8l)or  iwrfOrmed  by  Pfouts  in  mannftu^tur- 
ing  the  lumber.  The  sale  was  not  for  cash, 
as  claimed  by  counsti  for  plaintiff,  but  It 
was  in  part  a  credit  sale.  $S0O  was  paid  in 
cash,  and  credit  was  given  for  the  balance. 
Failure  to  pay  the  balance  of  lite  purchase 
price  did  not,  under  the  facts  of  this  case, 
give  the  plaintiff  the  right  to  rescind  the 
sale  and  retake  the  lumber.  There  Is  no 
evidence  of  tiBxA  or  misrepresentation  on 
the  part  of  tbe  purchaser,  Donnelly,  in  ob- 
taining credit  for  a  part  of  the  purchase 
price,  and,  in  tike  absence  of  such  proof,  the 
failure  to  pay  tbe  d^erred  installment  ac- 
cording to  promise  afforded  no  ground  for 
rescinding  the  sale.  The  iilalntlff's  claim 
for  balance  of  purchase  price  did  not  consti- 
tute a  lien  on  the  lumber  so  as  to  give  him 
the  right  to  retake  it  or  to  assert  a  priority 
over  the  claims  of  third  persons.  Fox  v. 
Arkansas  Industrial  Co.,  52  Ark.  450,  12  S. 
W.  875;  Bryan-Brown  Shoe  Co.  v.  Block,  52 
Ark.  458,  12  S.  W.  1073. 

Under  the  proof,  the  verdict  of  the  Jury 
should  have  been  in  favor  of  the  defendant 
for  the  retention  of  the  property  in  contro- 
versy. 

Therefore  the  Judgment  la  reversed  on  the 
appeal  of  the  defendants,  and  the  cause  Is 
remanded  for  a  new  trial. 


HARRISON  «t  aL  v.  NORTON,  Sheriff. 
(Supreme  Court  of  Arkansas.   May  20,  1912.) 
1.  HiQHWATs  (S  129*)— Taxation— OoLLBC- 

TIOH— iKJUNOnON— JUBISDICTIOR. 

Const  art  16,  i  13,  provides  that  any  dti- 
sen  of  anv  county,  city,  or  town  may  sue  in 
behalf  of  nimself  and  all  others  interested  to 
protect  the  inhabitants  against  the  enforce- 
ment of  any  illegal  exactions  whatever,  and 
Kirby's  Dig.  |  3966,  authorizes  injunctions  and 
restraiQinr  orders  in  all  cases  of  illegal  or  on- 
SQthorized  taxes  and  assessments  levied  by  a 
county,  city,  or  other  local  tribunal,  board,  or 
officer.  Hem,  that  the  chancery  court  had  ju- 
risdiction to  restrain  the  sheriff  from  collect- 
ing a  pobllc  road  tax  on  tbe  ground  that  a  ma- 
jority of  the  qualified  electors  of  the  coont? 
voted  against  the  tax, 

[Ed.  Note.— For  other  cases,  see  ]Sghways, 
Cent.  Dig.  il  357,  386;  Dec.  Dig.  |  129.«] 
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2.  HieHWATa  (|  129*)— Taxatiok— Collbc- 

TIOH— iNJtTKCTIOK— PbOCBDUHK. 
In  general  coartB  of  equity  have  no  inber- 
ent  power  to  try  election  contests,  and  a  pro- 
Tiaion  goTerning  ordinary  contests  of  that  char- 
acter was  not  applicable  to  a  suit  in  chancery 
to  restrain  the  collection  of  a  public  road  tax 
on  the  groond  that  its  Imposition  had  net  re- 
ceived a  majority  of  the  referendum  vote  .of 
tiie  electors. 

[Ed.  Note.— For  other  eases,  see  HighwayB, 
Gent  Dig.  H  867,  886;  I>e&  £>ig.  f  m*] 
8.  HiGHWATS  ({  129*)— Taxation— In JUNc- 

TZON. 

While  ordinarily  the  question  whether 
there  has  been  a  majoribr  yote  in  favor  of  the 
Imporitlon  of  a  tax  would  be  determined  by  the 
methods  and  declared  by  the  agent  designated 
for  that  purpose  by  statute,  yet,  where  fraud 
or  mistake  are  ailesed  in  canrMsing  the  vote, 
equity  has  Jurisdiction  as  Incidental  to  the  re- 
lief asked  to  annul  the  tax  to  set  aside  the 
result  of  the  fraud,  or  correct  the  mistake. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Big.  SI  357,  386;  Dec  Dig.  {  12a*] 

4.  HiOHWATB  (1 127*)— Taxation— Ekfkben- 

DUM  VOTS  —  BITUBN  —  MiSCAKX  —  GO&BEO- 
TZ0N8. 

Where  the  judges  of  election  In  certify- 
ing Uie  result  of  a  referendum  vote  on  the 
question  of  imposing  a  road  tax  in  the  county 
made  a  cleriou  mistake  in  transferring  the  to- 
tal vote  in  a  township,  which  mistake  was 
shown  by  the  ballots  and  tally  sheets,  the  error 
was  simply  an  erroneona  declaration  of  what 
the  returns  of  the  election  actually  showed, 
and  was  properly  corrected  in  a  suit  to  re- 
strain the  collection  of  the  tax. 

[Ed.  Note.— For  other  cases,  see  Htghvays, 
Cent  Dig.  S  384;  Dec  Dig.  8  127.*1 

Appeal  from  Lincoln  Chancery  Coort; 
John  M.  Elliott,  Chancellor. 

Suit  by  J.  J.  Harrison  and  others  against 
EL  C.  Norton,  as  Sheriff  and  Collector  of 
Lincoln  County.  Judgment  for  defendant, 
and  plaintiffs  appeal.  Affirmed. 

At  the  general  election  held  in  Lincoln 
county  on  S^tember  12,  1910,  the  question 
of  public  road  tax  was  autadtted  fo  the 
voters  of  Uneoln  county  under  amendment 
Na  6  to  the  Constitution,  which  prorldea 
that  a  road  tax  not  enieeding  three  mOls 
may  be  levied  If  a  majority  of  the  qualified 
electors  of  the  county  shall  have  voted  a 
public  road  tax  at  the  scleral  Section  for 
state  and  «>unl7  officers.  After  the  returns 
were  In  from  the  Tarloua  precincts,  the  elec- 
tion commissioners,  R  F.  Tarber,  W.  A. 
Echols,  and  E.  L.  Paul,  met  on  the  16th  day 
of  September,  1910,  canvassed  the  returns, 
and  declared  the  result  of  the  election.  They 
certified  to  the  Secretary  of  State  that  tlie 
total  number  of  votes  cast  for  road  tax  was 
633.  Having  finished  their  work,  they  ad- 
journed on  the  26th  day  of  September. 
Thereafter  a  letter  was  received  by  Messrs. 
Tarber  and  Elchols  from  two  of  the  election 
Judges  of  Choctaw  township,  stating  that  the 
Judges  of  that  township  had  made  an  error 
in  the  count  upon  the  subject  of  road  tax, 
in  that  the  poll  book  filled  out  and  signed 
by  them  showed  40  votes  for  and  260  votes 
against  road  tax,  when  the  same  should  be 


140  for  road  tax  and  100  Mslnt  On  tlie 
7th  day  of  October  tollowtns  Taxber  and 
Echols  met  at  the  Lincoln  0ount7  Bank, 
where  the  ballots  bad  been  k^t  since  the 

original  canvass  was  made,  re-examined  the 
tallies  or  pencil  marks  on  the  tally  sheets, 
and  decided  that  the  vote  on  the  subject  of 
road  tax  should  be  in  Choctaw  township  140 
votes  for,  and  260  votes  against,  the  tax. 
They  then  went  to  the  county  clerk,  and 
directed  him  to  change  Qie  result  on  the 
original  certificate  which  they  bad  filed  with 
the  clerk  so  as  to  make  it  read  633  for, 
and  394  votes  against,  road  tax^  Instead  of 
533  votes  for,  and  394  votes  against,  as  shown 
by  the  original  certificate  filed  with  the 
county  clerk.  At  the  goieral  election  in 
Lincoln  county  for  tbe  year  1910,  the  num- 
ber of  the  electors  voting  for  county  officers 
was  1093.  On  the  first  Monday  In  October, 
1910,  the  levying  court'  of  Lincoln  county 
levied  a  public  road  tax  of  three  rnlHs.  The 
appellants  brought  this  suit  in  the  Lincoln 
chancery  court,  alleging  that  the  road  tax 
Imposed  by  the  levying  court  and  extended 
against  the  property  of  the  plaintiffs  was 
Illegal  and  void  for  the  reason,  as  alleged, 
that  the  number  of  electors  voting  for  road 
tax  at  the  general  election  next  preceding 
said  levy  was  less  than  a  majority  of  the 
electors  participating  in  said  election,  and 
praying  that  tbey  be  granted  an  iajanctlon 
restraining  the  collector  of  Lincoln  countr 
from  collecting  such  ta^L  The  appellee  as 
sheriff  and  collector  answered,  d^iying  the 
allegations  of  the  complaint,  and  alleging 
that  at  the  meeting  of  the  oount7  levying 
court  on  the  first  Monday  In  October,  1910. 
tt  found  that  a  nujori^  of  the  qualified 
electors  of  such  county  voted  for  the  ooonty 
public  road  tax  of  three  mills  at  the  general 
election  held  on  the  I2th  day  of  S^ptonber. 
1910.  At  the  hearing  B.  F.  TarSte,  one  of 
the  txmnt^  Section  commlsidoners,  teetlfled, 
in  addition  to  the  facts  as  already  stated, 
that  E.  L.  Paul,  the  other  member  of  the 
board  of  election  commissioners,  was  not 
notified  tile  time,  place,  and  the  porpose 
of  the  meeting  of  himself  and  Echols  for 
the  pun>ose  of  recanvassing  tlie  retuma  of 
the  election;  that  he  and  Echols  changed  the 
result  on  the  subject  of  road  tax  100  votes 
and  changed  the  result  from  533  for  and 
494  votes  against  to  633  for  and  394  votes 
against  the  road  tax  from  an  examination 
of  the  tally  sheets.  In  going  over  the  re- 
turns they  did  not  count  any  of  them.  They 
simply  used  the  totals  in  that  township. 
The  totals  extended  showed  40  for  road  tax 
and  260  against.  "When  we  went  to  correct 
It,  after  getting  the  letter  from  the  judges, 
we  found  it  as  above."  The  result  of  the 
election  on  the  subject  of  road  tax  was  cor- 
rectly declared  by  the  commissioners  on  the 
16th  of  S^tember,  1010,  as  shown  by  the 
poll  books  and  tally  sheets.    The  error.  If 
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tbere  was  an  error,  was  made  b7  the  Judges 
of  Choctaw  township,  and  not  by  the  com- 
missioners. The  other  commissioner,  Echols, 
testified  to  Bobstantlally  the  same  facts.  He 
stated  that,  after  getting  the  letter  from 
the  Judges  referred  to,  he  and  Tarber  met  on 
the  7th  day  of  October,  re-examined  the 
tally  sheets  and  poll  books,  but  did  not 
count  the  ballots  of  Ohoctaw  township.  They 
directed  the  clerk  to  change  the  general 
result  on  the  subject  of  road  tax.  E.  L. 
Paul,  the  other  commissioner,  did  not  know 
when  he  and  Mr.  Tarber  were  to  meet  and 
re-examine  the  returns,  nor  did  he  bare  no- 
tice of  said  meetli^.  TIfe  original  poll  book 
as  sent  to  them  from  Choctaw  township 
showed  40  votes  for  and  260  Totes  against 
road  tax.  It  showed  the  same  when  exhibit- 
ed to  them  while  testifying.  It  was  not 
chanced  by  ttaem,  but  they  bad  ascertained 
that  the  judges  of  election  bad  made  a  mis- 
take of  100  Totea,  as  shown  by  the  tally 
sheets,  and  so  they  directed  the  clerk  to 
cbange  the  genenl  result  on  the  subject,  so 
as  to  show  that  there  had  been  6SS  votes 
for,  and  304  votes  against,  road  tax,  instead 
of  538  votes  for  road  tax.  There  mis  a  mis- 
take In  the  total  vote  as  extended  by  the 
judges  of  election,  as  shown  by  tbe  tally 
sheets  of  100  votes  In  Cboetaw  township. 

Tbe  f  cbancellor  In  his  opinltm  found  the 
following :  "The  two  members  of  the  county 
board  of  election  commlsshmers  who  canvass- 
ed the  returns  on  September  lOQi  and  who 
Te-examlned  them  on  October  7th  have  Identi- 
fled  these  ballots,  which  remained  sealed 
in  paduges  and  directed  to  tbe  commission- 
cn  as  provided  by  law.  No  question  as  to 
Uie  genuineness  of  the  ballots  Introduced  in 
evidence  has  beoi  raised.  They  show  that 
140  votes  were  cast  for  road  tax  and  160 
against  it.  The  tally  sheets,  which  were 
identified  by  the  two  members  of  the  board, 
show  the  same  result  There  are  on  these 
sheets  actually  140  tallies  opposite  the  words 
'For  Road  Tax'  and  only  160  tallies  oppo- 
site the  words  'Against  Road  Tax,'  but,  when 
tbe  jndges  came  to  count  the  tallies  and 
put  down  the  total,  they  placed  tbe  number 
40  opposite  the  vote  'For  Road  Tax'  and 
260  opposite  the  vote  'Against  Road  Tax.' " 
It  seems  to  have  been  simply  a  clerical  er- 
ror. The  court  further  found  that  "It  ap- 
pears from  the  undisputed, evidence  that  633 
rotes  were  cast  at  the  election  in  favor  of 
toad  tax  and  494  against  It,  and  that,  there- 
fore, a  majority  fftvored  the  road  tax."  The 
coort  held  that  the  action'  of  the  levying 
court  was  valid,  and  dismissed  tbe  complaint 
for  want  of  equity. 

Caldwell  A  Brockman,  of  Pine  Bluff,  for 
appellants.  Taylor  ft  JmeOf  of  Fine  Bluff, 
for  appellee 

WOOD,  J.  (after  stating  the  facts  as 
above).   £1]  ArttcOe  16,  |  IS,  of  the  Constitu- 


tion, provides:  "Any  citizen  of  any  county, 
dty  or  town  may  Institute  suit  in  behalf  of 
himself  and  all  others  interested,  to  protect 
the  inhabitants  thereof  against  tbe  enforce- 
ment of  any  illegal  exactions  whatever." 
Section  3966  of  Klrby's  Digest  provides  for 
Injunctions  and  restraining  orders  in  all  cas- 
es of  Illegal  or  unauthorized  taxes  and  as- 
sessments by  county,  dty,  or  other  local  tri- 
bunals, boards,  or  officers.  Under  the  au- 
thority of  these  provisions,  the  chancery 
court  has  Jurisdiction  of  tbe  subject-matt^ 
of  this  suit,  which  was  to  restrain  the  en- 
forcement of  an  alleged  illegal  exaction. 

[9  In  general,  courts  of  equity  have  no  In- 
herent power  to  try  election  contests.  This 
Is  not  an  election  contest,  and  the  proceed- 
ings that  govern  ordinary  contests  of  that 
character  are  not  applicable.  The  chancery 
court  has  primarily  no  jurisdiction  over  such 
matters.  But  this  is  a  suit  to  restrain  the 
enforcement  of  an  alleged  illegal  exaction. 
The  only  warrant  for  imposing  the  road  tax 
In  question  is  to  be  found  In  the  constitution- 
al provision  authorizing  the  tax  when  a 
majority  of  the  Qualified  electors  of  the  coun- 
ty voting  at  the  general,  election  on  tbe  sub- 
ject has  voted  for  the  tax. 

[3]  Ordinarily  the  question  as  to  whether 
or  not  there  has  been  a  majority  In  favor 
of  such  tax  would  have  to  be  determined  by 
the  methods  and  declared  by  the  agents  des- 
ignated for  that  purpose  by  the  statote.  But 
where  it  is  alleged  that  there  was  fraud  or 
mistake,  by  reason  of  which  the  true  result 
was  not  determined  and  declared,  then  a 
court  of  chancery  would  have  the  power,  as 
Incidental  .to  the  relief  asked,  to  annul  the 
result  of  the  fraud  or  correct  the  mistake. 
See  16  Gyc  897e.  The  Supreme  Court  of 
Kentucky  In  Oarvey  et  al.  v.  Dalaney,  92 
Ey.  393,  897, 17  S.  W.  1016, 1017  (IS  Ky.  Law 
Rep.  631),  announces  the  correct  rule  upon 
the  subject  as  follows:  "Undoubtedly  it  is 
the  g^eral  rule^  and  one  necessary  to  a 
safO  governmental  policy,  that  the  chancellor 
will  not,  by  himself  or'  bis  commissioner,  in- 
vestigate the  legality  of  votes  or  pui%e  the 
poll  books,  and.  If  the  result  of  the  Investiga- 
tion differs  from  tbe  return  of  the  Judges 
of  election,  revow  it.  If,  however,  there 
has  been  fraud  or  mistako  lown  the  part  of 
tbosO  coQductlng  an  election,  spedat  In  its 
natuiOi  like  this  one,  equity  will  at  least  In 
such  a  case  permit  an  investigaUon  and  If 
the  mistake  or  Xraud  appears  geaxit  relief. 
It  is  said  in  McCreary  on  EUectlons,  p.  890: 
'Cases  may,  however,  arise  which  do  not  pre- 
sent the  quration  which  of  the  two  persons 
is  entitied  to  an  office  and  which  are  In  their 
nature  unlike  an  ordinary  contest  For  ex- 
ample, a  vote  of  the  people  of  a  county  may 
be  taken  upon  the  question  of  the  location 
or  removal  of  tbe  county  seat,  or  upon  the 
question  of  subscribing  to  the  capital  stock 
of  a  railroad  company,  or  upon  subscribing 
or  appropriating  money  to  aid  any  work  of 
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Internal  improTMiient,  or  hj  the  people  of  a 
city  or  town  upon  the  qiieati<Hi  of  adopting 
a  charts,  and  it  may  hapiwn  that  the  modes 
of  proceeding  provided  by  atatnte  or  the 
common  law  for  contesting  electiona  or  try- 
ing the  title  to  an  office  are  altogether  In- 
arolicable  to  the  determination  of  qoeattons 
of  fraud,  acddoit,  or  mistake  in  the  oondoct 
of  Bach  election  cases.  In  all  aocb  cases 
equity  will  afford  relief.'  The  aotborltles 
are  aomewhat  conflicting  as  to  tiie  proper 
limit  of  the  mle,  bnt  it  abonld  certainly  be 
extended  so  far  that.  If  in  an  dectlon  like 
this  one,  the  eramining  board,  throngh  fraud 
or  mistake,  make  a  false  return,  tbe  court, 
in  the  exercise  of  ita  equitable  powers,  may 
correct  tbe  wrong." 

[4]  The  dianc^or  correctly  determined  In 
this  case  that  the  mistake  made  by  the  elec- 
tion conunissioneni  in  certifying  the  result 
of  the  election  on  road  tax  In  Uncoln  count? 
waa  a  mere  clerical  error,  a  mistake  of  the 
judges  in  declaring  the  result  as  shown  by 
the  ballote  and  tally  sheets.  It  Is  not  nec- 
essary to  go  behind  the  returns  to  ascertain 
this,  but  only  to  have  the  result  declared 
according  to  tb»  returns.  The  error  was 
simply  an  erroneous  declaration  of  what  the 
returns  of  the  election  on  the  road  tax  ac- 
tually showed.  In  our  opinion  It  was  such  a 
mlsteke  as  a  court  of  equity  has  power  to 
correct  In  ascertaining  whether  or  not  the 
alleged  tax  was  an  illegal  exaction.  The 
Judgment  of  the  chancery  court  dismissing 
the  complaint  for  want  of  equl^  was  cor- 
rect, and  it  is  affirmed. 


PEAT      SBAROT  COUNTY. 
(Supreme  Court  of  Arkansas.    June  17,  1912.) 

1.  Costs  (8  314*)  —  Witness  Fees  — Allow- 
ance. 

Under  Kirby's  Dig.  |  2472,  providins  that 
in  all  cases  wherein  a  count;  is  liable  for  tbe 
costs  and  ezpeoBes  in  a  crimiual  case  the  cir- 
cuit court  in  which  the  case  was  tried  shall  ad- 
Just  the  same,  and  cause  them  to  be  certified  to 
the  county'  court,  where  the  circuit  court  fails 
or  refuses  to  certify  the  costs  due  a  witness,  the 
county  court  cannot  disregard  the  certificate  aud 
allow  bis  claim,  since  the  county's  liatnlity  rests 
entirely  on  statute,  and  tbe  statutory  condition 
on  which  It  rests  must  be  shown  to  exist  before 
the  claim  can  be  established. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  SS  1185-llSS;  Dec.  Dig.  |  314.*] 

2.  Costs  (S  315*)— Withus  FBxs— Rxkboixs 
FOB  Collection. 

The  remedy  of  a  witness  In  a  criminal  case 
whose  fees  the  circuit  court  refuses  to  certify 
to  the  county  court  Is  by  motion  for  a  xetaxa- 
tion  of  costs,  and  appeal  from  the  denial  of  that 
relief. 

[f3d.  Note.— For  other  cases,  see  Costs,  Cent 
.  Dig.  11  1189-1191;  Dec.  Dig.  1  81S.*] 

8.  Costs  (j  306*)— Change  or  Venue— Al- 
lowance. 

Under  Kirby's  Dig.  |  2333,  providing  that 
the  judge  of  the  court  trying  a  cruninal  case  on 
a  change  of  venue  shall  certify  the  costs  for 
which  uie  county  where  the  cause  arose  is  lia- 


ble, while  the  making  of  tilt  certificate  is  not  a 
Judicial  act,  yet  the  court  may  correct  the  cer- 
tificate aud  re  tax  the  costs  on  motion  of  a  wit- 
ness whose  daim  for  was  denied  by  the 
Judge. 

[Ed.  Note.— For  other  case^  sse  Oosts,  GenC 
Dig.  I  1124;  Defc  Dig.  |  306.*] 

4.  Counties  ^1  202,  204*)— OnAU»-AiiOW- 

AHCE. 

Under  Kirby's  Dig.  {  1^  prohibiting  a 
county  court  from  allowing  any  greater  sum 
against  the  county  than  tiiat  actually  due,  and 
section  14C»8  authorising  it  to  require  an  affida- 
vit that  the  claim  is  correct,  except  that  an  af- 
fidavit shall  not  be  required  to  juror  or  wit- 
ness certificates  or  claims  In  the  circnit  court 
when  certified  by  the  clerk  of  that  court,  tbe 
county  court  in  allowing  expenses  of  the  circuit 
court  must  con6ne  itself  to  those  items  embrac- 
ed in  the  certificate  of  the  circuit  court  or  judge, 
and  mar  inquire  into  the  amount  of  compensa- 
tion to  be  allowed  except  where  the  fte  Is  fixed 
by  law. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  !|  814,  812,  316-^21,  337;  Dec.  Dig. 

Si  202,  m*] 

App^l  from  Clrctilt  Court,  Sear^  County; 
Ceorge  W,  Reed,  Judge. 

Proceedings  on  a  claim  for  witness  fees  by 
Gordon  N.  Peay  against  Searcy  County.  From 
a  judgment  disallowing  claim,  the  dalmant 
appeals.  Affirmed. 

S.  W.  Woods,  of  Marshall,  for  appellant 
Oufl  Seawel,  of  Yellvllle,  for  appellee. 

McCXnitLOCH,  a  J.  Appellant  was  sum- 
moned as  a  witness  for  the  accused  lit  a  crim- 
inal prosecution  for  felony  pending  In  the 
circuit  court  of  Boone  county  on  change  of 
venue  from  Searcy  county.  The  accused  was 
acquitted  and  appellant  proved  up  his  fees 
for  attendance  before  the  circuit  derk  of 
Boone  county.  The  dark  included  said  fees 
In  the  list  prepared  by  him  for  certification 
by  the  circuit  Judge,  but  the  drcuit  Judge 
strudc  it  out  Appellant  afterwards  present- 
ed the  bill  for  his  fees  to  the  county  court  <3t 
Searcy  county,  but  the  same  was  disallowed, 
and  on  appeal  to  the  drcnlt  court  the  judg- 
ment of  that  court  was  against  the  appellant 
An  appeal  has  been  {oosecuted  from  the  judg- 
ment of  tbe  circnit  court  of  Sesrcy  county 
disallowing  the  daim.  The  statute  proTid« 
that  'in  all  cases  where  the  connly  shall  be 
liable  to  pay  the  costs  and  expenses  In  crim- 
inal eases,  the  circuit  court  In  which  the  case 
waa  tried  shall  adjust  the  same  and  cause 
the  same  to  be  certified  to  the  county  court" 
Kirby's  IHgest  f  2472.  ■  In  Onadilta  County 
T.  Sanders,  10  Ark.  467,  the  court  in  constru- 
ing that  statute,  said:  "Hie  object  <a  the 
Legislators  in  selecting  the  court  where  the 
trial  was  had  kb  the  proper  tribunal  In  which 
to  settie  and  adjust  the  coste  and  charges  of 
the  prosecution  is  quite  apparent  The  wit- 
nesses, the  dalmanta,  and  the  records  were 
before  the  court,  and  many  of  tbe  charges  Id- 
curred  by  the  order  of  the  court  No  trllm- 
nal  was,  therefore,  so  well  prepared  to  liqui- 
date and  settle  the  costs  as  that  court  *  •  • 
Thus  bringing  together  before  the  court  that 
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1b  to  pan  upon  the  dalm  tbe  evidence  nec- 
essary to  fix  xspon  the  county  Its  liability, 
which  are  that  there  has  accrued  a  definite, 
ascertained,  and  liquidated  amount  of  coeta 
in  the  pioaecution  of  a  criminal  offense  com- 
mitted within  the  limits  of  such  county,  for 
which  purpose  the  certificate  of  the  court  Is 
conclusiTe  evidence,  and  that  the  defendant  la 
not  liable  to  pay  the  same  by  reason  of  his  ac- 
quittal, or  la  unable  to  pay  It,  which  facta 
are  to  be  evidenced  by  the  record  or  certifi- 
cate of  tbe  court  of  that  fact,  as  provided  by 
section  218.  When  these  are  presented  to  the 
county  court  by  1^1  and  competent  evidence, 
then  and  not  before,  it  becomes  tbe  duty  of 
the  court  to  pass  upon  or  allow  the  claim." 
In  Chicot  County  v.  Erase,  47  Ark.  80,  14 
S.  W.  469,  there  was  Involved  a  claim  against 
the  county  of  a  hotel  keeper  for  furaishlug 
meals  to  the  Jnry  which  tried  a  criminal 
case,  and  the  drcolt  court  In  Its  adjustment 
of  costs  had  allowed  the  claim  for  the  fuU 
amount,  but  the  county  court  refused  to  al- 
low or  pass  upon  the  claim  unless  an  affida- 
vit was  made  In  accordance  with  Klrby's  Di- 
gest. I  1463.  Judge  Smith,  speaking  for  tbe 
court,  aald:  "Tbe  certificate  of  the  circuit 
Jadge  Is  not  conclusive  upon  the  county  court 
as  to  the  amount  of  compensation  to  be  al- 
lowed where  the  fees  for  the  services  render- 
ed are  not  fixed  by  law." 

[t]  The  question  now  presented  Is  whether 
the  county  court  la  precluded  from  allowii^ 
expenses  of  a  criminal  prosecution  in  the  cir- 
cuit court  not  certified  by  that  court  We 
tblnk  the  case  of  Ouachita  County  v.  Sanders 
answers  that  question  In  the  affirmative,  for 
it  is  there  held  in  so  many  words  that  the 
certificate  ot  the  circuit  court  is  conclusive 
evidence  of  the  amount  of  costs  for  which 
the  county  Is  Uabre.  It  necessarily  follows 
frmn  that  decision  that,  where  the  circuit 
court  falls  or  refuses  to  certify  tbe  costs,  tbe 
coan^  court  cannot  disregard  the  certificate 
and  allow  the  claim,  but  the  remedy  must  be 
wv&xt  elsewhere.  It  may  be  said  that  this 
vrorka  a  haidahlp  on  the  claimant  who  has 
been  compelled  to  serve  the  public,  tint  that, 
too,  iB  answered  by  the  court  In  tbe  case  Just 
dted  by  tbe  statement  that  liability  of  the 
oounty  for  coats  of  a  criminal  prosecntton 
rests  entirely  upon  statute,  and  that  the  stat- 
atory  condltl(m8  upon  which  tbe  liability 
rests  must  be  shown  to  exist  before  the  claim 
can  be  estabUabed. 

[2}  The  dalmant  Is  not,  however,  without 
remedy.  The  adjustment  of  the  costs  la 
made  In  his  absence  and  when  he  la  not  a 
party  to  the  record,  but  he  con  apply  to  the 
court  on  a  snbseqnent  day  or  term  for  retax- 
atlon  of  the  costs  so  aa  to  Include  hla  claim, 
and.  If  relief  Is  denied  In  that  way,  he  baa 
fall  remedy  by  appeal. 

[1]  Tbe  statute  with  respect  to  costs  whldi 
aocme  in  criminal  trials  on  diange  of  venue 
Is  similar  to  the  statute  already  referred  to. 


except  that  It  provides  that  the  certificate 
shall  be  made  by  the  circuit  Judge  Instead 
of  the  court.  That  statute  reads  as  follows : 
"It  shall  be  tlie  duty  of  the  clerk  of  the  court 
trying  any  such  cause,  Inmiediately  after  the 
trial  of  any  cause,  to  make  out  a  statement 
of  all  cost  accrued  In  said  cause  and  for 
which  counties  are  liable  under  existing  lawa, 
and  the  same,  If  correct,  shall  be  so  certified 
by  the  Judge  of  the  court  trying  the  cause, 
and  the  clerk  shall  thereupon  transmit  the 
same  to  the  county  clerk  of  the  county  In 
which  said  cause  originated,  and  said  costs 
shall  be  allowed  and  paid  by  said  county  to 
the  party  entitled  to  the  same^"  Klrby's 
Digest,  I  2333.  The  certificate  of  the  Judge 
Is  not  a  Judicial  act,  but  the  court  undoubt- 
edly has  power  to  correct  the  certificate  made 
by  the  judge  and  retax  the  costs.  That  rem- 
edy is  open  to  the  claimant  whose  bill  for 
fees  has  been  omitted  from  tbe  iuiga'n  ea- 
tlflcate. 

[4]  We  are  of  th^  opinion  that  the  county 
court  In  allowing  expenses  of  the  circuit 
court  must  confine  Itself  to  those  items  which 
are  embraced  within  the  certificate  of  the 
circuit  court  or  judge.  Giving  the  statute 
that  constraction  does  not  invade  the  Juris- 
diction of  the  county  court  or  limit  the  power 
of  tbe  L^slature  with  respect  to  such  ex- 
penses to  mal£e  the  certificate  of  the  trial 
court  or  judge  the  sole  evidence  of  the  lia- 
bility of  the  county-  Tbe  circuit  court  or 
Judge  must  certify  the  correctness  of  the  bill 
qf  fees  or  expenses,  and  under  sections  1452 
and  1453  of  Klrby's  Digest  the  county  court 
has  the  power  to  Inquire  into  the  amount  of 
compiensatlon  to  be  allowed,  except  where  the 
fees  for  services  rendered  are  fixed  by  law. 
It  follows  that  tbe  county  court  of  Searcy 
county  was  correct  In  refoiring  to  allow  ap- 
pellant's fees. 

The  Judgmoit  of  the  circuit  court  Is  there- 
fore affirmed. 


PETTIT  V.  THOMAa 
(Supreme  Court  of  Arkansas.  May  27.  1912.) 

1.  INHKXBHEHB   (f  8*)— WHO  AeE  InHKEEP- 
KB8. 

The  proprietor  of  a  hotel,  wbo,  though  Ua 
prindpal  patrons  are  families,  receives  all 
tranaient  people  he  can,  being  ready  to  enter- 
tain them  whenever  tbey  come,  and  to  receive 
anybody,  who  is  a  proper  person,  like  any  other 
hotel,  is  an  innkeeper. 

[Ed.  Note.— For  other  cases,  see  Innkeeners. 
Cent.  Dig  H  3-5;  Dec.  Dig.  I  3."] 

2.  IHNKESPEBS  (I  11*)— lUBILITr  TOB  "BAQ- 

OAQX  OF  QuBSt. 

An  innkeeper  is  an  insurer  of  the  baggage 
of  hia  guest  a^nst  loss  by  fire. 

£Ed.  Note.— For  other  cases,  see  Innkeepers. 
Cent  Dig.  H  17-40;  Dec  Dig.  |  U.*)  ^ 

8.  INNKBSPEBS  (|  8»)— WHO  ABE  GUESTB. 

As  regards  an  Innkeeper's  liability  for 
baggage,  one  staying  with  him  is  a  guest,  and 
not  a  mere  boarder,  where  no  definite  time  of 
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■tay  If  screed  on,  though  tiiere  !■  an  agiee- 
ment  for  a  rate  hj  the  week. 

[EM.  Note^For  other  eaaea,  aee  Innkeepera, 
GenL  Dig.  SS  12,  18;  Dec.  Dig.  |  8*] 

Appeal  from  Circuit  Coart,  Garland  Cou;i- 
ty;  GalTln  T.  Cotham,  Judge. 

Action  by  Mrs.  Kate  S.  Thomas  against  T. 
J.  Fettlt  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

Appellee  sued  appellant,  the  proprietor  of 
the  Waverly  Hotel,  at  Hot  Springs,  for  the 
value  of  her  baggage,  wearing  apparel,  mon- 
ey, and  jewelry,  destroyed  by  fire  when  the 
hotel  was  bjimed,  allying  that  he  was  an 
lnnke^;)er,  and  that  she  was  a  guest  at  the 
time  of  the  defltructton  of  the  property.  Ap- 
pellant denied  that  be  was  an  innkeeper  and 
that  he  recdved  aroellee  as  a  guest  at  the 
Inn,  alleged  that  be  was  the  proprietor  of  a 
fitmlly  boardliw  houses  where  visitors  to  the 
cit7  of  Hot  Springs  for  the  benefit  of  the  wa- 
ters were  entertained,  and  that  she  was  a 
boarder  at  the  hotel  at  the  time  of  tlu  de- 
struction of  the  building  and  ha  personal 
•fltects  by  flr^  denied  that  the  Are  was  caus- 
ed by  any  negligence  or  carelessneBs  of  taim- 
■elf  or  his  serrants,  and  that  appellee  lost 
the  articles  alleged. 

Appellee  testified:  That  she  Ured  In  Louis- 
ville Ky.,  and  wait  to  Hot  Springs,  Ark.,  mi 
the  9th  day  of  January,  1910.  That  she  had 
known  appellant  for  a  little  more  than  a 
year,  and  had  beea  In  Hot  Springs  twice  dur- 
ing the  winters  recently  before  and  once  10 
years  btfore.  On  her  arrival  there,  she  wait 
dlreeUy  to  the  Wavwly  Hotel,  having  previ- 
ously written  appellant  to  meet  her  at  the 
train.  That  she  stayed  at  the  hotel  untU  it 
was  burned,  on  the  28d  of  January.  **Q. 
Now,  did  yon  go  to  the  botiA  to  stey  any 
particular  length  of  timet  A.  I  had  come  to 
stay  Indefinite.  Q.  Did  yon  notify  them 
before  you  came  that  yon  Intended  to  stay 
indefinitely?  A.  Yes,  sir;  I  wrote  to  Mr. 
Fettlt,  and  he  replied  that  I  could  get  my 
old  room  back,  room  31,  and  when  I  got 
there  It  was  all  ready  for  me.  Q.  What 
terms  were  made  for  you?  A.  Fifteen  dol- 
lars a  week,  Q.  For  any  special  length  of 
time?  A.  I  suppose  right  straight  along  all  the 
time  I  was  to  be  there.  Q~  Did  yob  have  any 
definite  time  to  remain?  A.  No,  sir;  I  ex- 
pected to  stay  Indefinitely.  I  expected,  to 
stay  until  I  was  cured.  Q.  Tou  didn't  make 
any  contract  for  any  definite  period?  A. 
No.  I  had  always  liked  that  hotel.  I  had 
always  been  comfortably  situated,  and  ex- 
pected to  stay  In  one  place  all  the  time  I 
was  in  Hot  Springs.  *  *  *  Q.  How  long 
did  you  expect  to  stay  at  the  Waverly  when 
you  went  there?  A.  Indefinitely;  probably 
until  April.  Q.  Did  you  tell  Mr.  Fettlt  so? 
A.  I  did.  Q.  That  you  wanted  to  stay  there 
possibly  until  April?  A.  I  told  It  all  around 
the  hotel.  I  often  said  to  Mr.  FetUt  that  I 
meant  to  stay  until  I  was  benefited.   I  sup- 


pme  he  would  have  kept  me  as  long  as  I 
paid  my  bills,  and  I  expected  to  stay  as  long 
as  It  was  agreeable  and  the  aootmunodatlons 

suited." 

Appellant  testified:  That  he  was  prt^ri- 
etor  of  the  Waverly  Hotel  on  the  9th  day  of 
January,  1910,  and  conducting  the  place  as 
the  New  Waverly  Hotel,  and  that  he  ad- 
vertised his  business  as  a  family  hotel  That 
he  had  one  or  two  transimt  guests  in  one 
year.  That  his  rates  were  from  $12.50  a 
week  up  to  ¥21.  That  he  did  not  advertise 
day  rates.  That  be  gave  Mrs.  Thomas  one 
of  the  best  rooms  In  the  house.  The  rate  In 
January  for  that  room  was  $21,  and  he  let 
her  have  It  at  $15  on  the  statem^t  that  she 
would  be  there  quite  a  while.  That  she  said 
she  thought  she  would  stay  until  April,  or 
until  she  was  cured,  If  she  was  benefited,  if 
It  took  a  year  or  more.  The  day  rates  for 
transient  guests  were  $2  or  $S  or  more  a  day, 
and  for  her  room  would  have  been  |3  a  day 
for  a  transient  guest  His  rates  were  less  In 
the  summer  than  in  the  winter,  and  made 
relative  to  the  length  of  time  stayed.  That 
the  Waverly  Hotel  trade  was  all  family 
trad^  they  were  long  stayers,  and  as  a  gen- 
eral rule  nice  family  people,  and  that  Mrs. 
niomas  was  familiar  with  the  room  at  the 
time  she  engaged  it  On  cross-examination, 
he  stated:  That  he  had  owned  the  Waverly 
Hottf  for  a  little  over  a  year;  that  la,  thie 
furniture  and  the  lease.  His  principal  pa- 
trons were  fSmlUes,  and  that  the  only  rea- 
son he  did  not  take  some  more  tranalmts 
was  because  be  could  not  grt  them.  That  he 
was  ready  to  entertain  them  whenever  th^ 
came,  was  ready  to  receive  any  one  there 
who  was  a  proper  person,  Jwt  like  any  oth- 
er hotel  or  boarding  house.  Mrs.  Thcsnas 
paid  flTJtO  for  the  room  the  winter  btfore, 
and,  when  idie  wrote  and  asked  him  what 
the  rate  would  be,  he  told  her  flB.  He  bad 
no  contract  for  any  particular  Imgth  of  time 
but  Just  a  verbal  contract  that  she  would  be 
there  until  April.  "She  said:  "I  will  be  here 
until  April,  anyway,  and  longer,  If  neces- 
sary.* *• 

The  fire  occurred  on  January  23d,  and  de- 
stroyed the  hotel  and  all  of  the  plaintUTs 
baggage,  wearing  apparel,  Jewelry,  and  per- 
sonal effects,  which  she  teetlfled  were  of  tbe 
value  of  $2,500,  giving  an  Itemized  list  there- 
of. There  were  83  bedrooms  In  the  hotel,  a 
register  was  kept,  day  and  night  clerk,  porta:, 
and  bell  boys,  and  Mrs.  Thomas  registered 
on  her  arrival  and  paid  her  bills  weekly. 

There  was  a  good  deal  of  testimony  as  to 
the  origin  of  the  fire,  which  probably  started 
In  the  bathhouse  adjoining  the  hotel,  which 
was  under  a  separate  lease  to  another  party, 
although  E/pperson,  the  engineer  at  the  heat- 
ing plant  stated  that  he  saw  through  the 
door  Into  tbe  basement  the  fire  blazing  at  a 
place  about  under  where  the  dish  washers 
stood,  and  where  there  was  no  occasion  for 
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any  fire  to  be;  that  there  was  some  kindling 
wood,  an  old  boll^,  and  a  few  other  things 
stored  In  the  basement.  Other  witnesses  tes- 
tified that  they  saw  the  fire  OTer  the  bath- 
bouse^  and  supposed  It  originated  there. 
There  was  no  night  watchman  employed  at 
the  hotel,  but  the  night  derk's  duties  compre- 
hended that  he  should  go  through  the  corri- 
dors at  night  and  have  a  general  supervision 
of  the  hotel,  and  the  engineer  of  tbe  heating 
plant  was  supposed  to  look  out  for  fires  on 
the  outside  of  the  hotel,  and  guard  against 
prowlers  and  tramps. 

The  court  Instructed  the  Jury,  glTln^  over 
appellant's  objections,  Instroctloiu  numbered 
1,  2,  and  3,  as  follows : 

No.  1:  "Tou  are  Instructed  that  the  dis- 
tinction between  a  boarder  and  a  guest  is 
made  by  the  contract  A  boarder  Is  one  who 
contracts  for  board  and  entertainment  for  a 
definite  period  and  for  a  fixed  sum.  One  who 
stays  at  a  hotel  for  an  Indefinite  period  is 
not  a  boarder  but  a  guest." 

No.  2:  "If  you  believe  from  the  evidence 
that  the  plaintiff  resided  in  Louisville,  Ky., 
and,  desiring  to  come  to  Hot  Springs  for  her 
bealth,  arranged  to  stop  at  the  defendant's 
hotel  at  so  much  per  week,  and  that  ber  pro- 
posed stay  was  for  an  Indefinite  period  sub- 
ject to  be  terminated  by  the  plaintiff  at  will, 
and  that  she  was  received  Into  the  said  hotnl 
on  these  terms  and  conditions,  then  you  will 
find  that  the  plaintiff  was  a  guest  of  the  de- 
fendant, and  was  not  a  boarder." 

No.  S:  *'Toa  are  instructed  that.  If  the 
relation  of  innkeeper  and  guest  has  been  es- 
tablished between  plaintiff  and  the  defend- 
ant, then  it  was  the  du^  of  the  dtfoidant, 
hlB  agents  and  slants,  to  use  the  ntmoet 
care  and  the  highest  degree  of  care  and  dili- 
gence to  protect  the  plaintiff  against  loss  by 
fire^  and,  it  the  plaintiff  has  aaff»ed  such 
losa,  then  yon  are  Instructed  that  the  defend- 
ant Is  prima  fade  liable  for  the  same^  and 
the  burdea  Js  on  the  defendant  to  establish 
soch  fiicts  as  wUl  exonerate  or  relieve  him 
from  sncb  burden,  and,  unless  yoa  b^eve 
that  the  defendant  has  discharged  this  bur- 
dm.  yon  wUl  find  for  the  plaintiff." 

The  Jury  returned  a  verdict  for  appellee  in 
tbe  snin  ctf  |800,  and  from  tibe  Judgment  ap- 
pelant brings  this  appeal. 

Hector  it  Sawyer,  of  Hot  Springs,  for  ap- 
pellant  W.  H.  Martin,  <jt  Hot  Springs,  for 

KIBBT,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  contended  by  appellant  that 
he  was  not  an  innkeeper,  and  that  appellee 
was  only  a  boarder  at  the  hotel,  and  that 
the  court  erred  In  giving  said  Instructions. 
The  common  law  is  In  force  in  this  state, 
and  the  liability  of  innkeepers  thereunder 
has  not  been  altered  or  abridged  by  our 
statutes.  "An  inn  has  been  Judicially  de- 
fined as  %  house  where  the  traveler  la  fur- 
nished with  ereiythlns  whl^  he  has  occa- 


sion for  whilst  upon  his  way,   •   •   •  but 

a  mere  coffee  house  or  eating  house  or  board- 
ing house  is  not  an  inn."  2  Persons  on  Con- 
tracts, p.  157.  Mr.  Bishop  says:  "An  inn, 
hotel,  or  tavern  Is  a  house  for  the  general 
entertainment  of  all  travelers  and  strangers 
applying,  ready  to  make  -suitable  compensa- 
tion, and  may  be  or  not  for  the  accommoda- 
tion also  of  their  horses  and  vehicles."  Bish- 
op's Noncontract  Law,  |  1165.  It  is  defined 
in  16  Am.  &  Eng.  Bnc.  of  Law,  608,  as  fol- 
lows: "An  inn  is  a  house  which  Is  held  out 
to  the  public  as  a  place  where  transient  per- 
sons who  come  will  be  received  and  entertain- 
ed as  guests  for  compensation.  An  innkeeper 
Is  one  who  holds  out  that  he  will  receive  all 
travelers  and  sojourners  who  are  willing  to 
pay  the  price  adequate  to  the  sort  of  accom- 
modation provided." 

Appellant  according  to  his  statement,  was 
proprietor  of  the  Waverly  Hotel,  and,  al- 
though his  principal  patrons  were  fb-mlUes, 
he  received  all  the  transient  people  he  could 
get,  was  ready  to  entertain  transient  per- 
sons whenever  they  came,  and  to  receive  any- 
body who  was  a  proper  person.  Just  like  any 
other  hotel,  and  under  the  circumstances  he 
was  an  innkeeper  within  tbe  meaning  of  the 
law. 

[21  Being  an  innkeeper,  he  was,  like  a  com- 
mon carrier,  an  insurer  of  the  property  of 
hia  guest  committed  to  his  care,  and  liable 
for  any  loss  thereof,  not  arising  from  the 
act  of  Ood,  the  public  enemy,  or  the  neglect 
or  fraud  of  the  owner  of  the  property.  It 
has  been  so  held  by  the  weight  of  authority 
that  an  innkee[>er  was  an  Insurer  of  the  prop< 
erty  of  his  guest  from  the  time  of  the  deci- 
sion In  Calyes'  Case,  8  Coke,  63,  down  to 
now.  Parsons  stetes  the  rule:  "Public  policy 
Imposes  upon  an  Innkeeper  a  severe  llabUItr. 
The  later  and  on  the  whole  prevailing  au- 
thorities make  him  an  insurer  of  the  pro[>- 
erty  committed  to  bis  care  against  every- 
thing but  the  act  of  Ood,  or  the  public  en- 
emy, or  the  neglect  or  fraud  of  the  owner 
of  the  property."  2  Parsons  on  Contracts, 
158.  "He  la  an  insurer  of  the  safety  of  what- 
ever baggage  or  other  things  be  receives  into 
his  inn  from  his  guest  whether  In  fact  neg- 
ligent In  their  keeping  or  not  except  against 
the  two  overwhelming  forces,  termed  the 
acts  of  Ood,  or  the  public  enemy.  For  ex- 
ample, if  they  are  stolen  or  burned  without 
the  fault  of  either  the  guest  or  the  landlord, 
the  latter  must  pay  for  them."  Bishop's 
Noncontract  Iaw,  i  1173.  See,  also,  2  Kent's 
Commentaries,  p.  694;  Beale  <m  Innkeepm 
and  Hotels,  185, 189;  Mason  v.  Thompson, 
8  Pick.  (Mass.)  280,  20  Am.  Dec.  471;  Hulett 
V.  Swift  33  N.  T.  671,  88  Am.  Dec.  405; 
PInkerton  v.  Woodward,  38  OaL  657,  91  Am. 
Dec.  657;  Magee  v.  Padflc  Improvement  Co., 
86  Cal.  678,  33  Pac.  772,  S6  Am.  St  Rep.  199; 
Shultz  v.  Wall.  134  Pa.  263,  19  AU.  742,  8 
L.  R.  A.  97,  19  Am.  St  Hep.  686;  Holsteln 
V.  Phillips,  148  N.  C.  366,  69  S.  B.  1067,  14 
H  B.  A.  (N.  S.)  476|  U  Ann.  Oai.  823;  Olenn 
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T.  Jackson,  1»  Ala.  842.  9  Boatb.  2B8;  12  L. 
B.  A.  882. 

[3]  Appellant  contends  that  this  rale  of 
liability  does  not  apply  to  the  case  presented 
here,  because,  as  be  Insists,  that  appellee  Is 
shown  to  have  been  a  boarder  at  the  hotel, 
and  not  a  guest  at  the  time  of  the  fire  and 
the  destrnction  of  the  property.  "A  gnest 
is  a  transient  person  who  resorts  to  and  is 
received  at  on  inn  for  the  purpose  of  ob- 
taining the  accommodation  which  it  proposes 
to  afTord.  •  *  •  But  it  la  essential  that 
a  party  shall  be  a  transient — ^that  U,  that 
he  shall  come  to  the  Inn  for  a  more  or  less 
temporary  stay— and,  If  he  Is  transient,  he 
may  become  a  guest,  In  a  legal  sense,  not- 
withstanding an  express  contract  between 
him  and  the  Ijmkeeper  flxlng  the  amonnt  to 
be  paid,  fer  It  has  been  laid  down  as  one  of 
the  distinctive  features  of  the  relation  that  a 
guest  Is  received  under  an  implied  contract" 
16  Am.  &  Eng.  Enc.  of  Law,  616.  In  Pinker- 
ton  V.  Woodward,  33  Cal.  657,  01  Am.  Dec 
6o7,  the  court  said:  "A  traveler  who  enters 
an  Inn  as  a  guest  does  not  cease  to  be  a 
guest  by  proposing  to  remain  a  given  num- 
ber of  days,  or  by  ascertalnli^  the  price  that 
will  be  charged  for  his  entertainment,  or  by 
paying  in  advance  for  hla  board  and  enter- 
tainment, or  by  paying  for  what  he  has  occa- 
sion for  as  his  wants  are  supplied-"  In  Berk- 
shire Woollen  Co.  v.  Proctor,  7  Gush.  (Mass.) 
417,  the  court  held:  "If  a  traveler  who  puts 
up  at  an  Inn  and  is  received  there  as  a  guest 
makes  an  agreement  with  the  Innkeeper  for 
the  price  of  his  board  by  the  week,  he  does 
not  thereby  cease  to  be  a  guest  and  become 
a  boarder."  In  Neal  v.  Wilcox,  49  N.  C.  146, 
67  Am.  Dec.  266,  thecoort  said:  "A  transient 
customer  at  an  Inn,  although  he  be  not  a 
stranger  or  traveler,  is  considered  as  a  guest, 
a  lodger  who  sojoams  at  an  inn  and  takes  a 
room  there  for  a  specified  time  and  pays  for 
his  lodging  on  a  8i>eclal  agreement,  as  by 
the  mouth  or  week,  is  a  boarder."  In  Fay 
V.  Pacific  Improvement  Co.,  93  Cal.  253,  26 
Fac.  1099,  28  Fac.  943,  16  L.  R.  A.  188,  27 
Am.  St  Rep.  198,  the  court  said:  "  •  •  • 
The  fact  that  the  house  is  open  f^r  the  pub- 
lic, that  those  who  patronize  it  come  to  it 
upon  the  Invitatltm  which  la  extended  to  the 
general  public,  and  without  any  previous 
agreement  for  accommodation  or  agreement  as 
to  the  dnraUon  of  their  stay,  marks  the 
important  distinction  between  a  hotel  or  Inn 
and  a  boarding  house."  In  Bostlt^  v.  State, 
47  Ark.  120,  14  S.  W.  476,  the  court  constm- 
Ing  the  statute,  In  which  appellant  was 
charged  with  keeping  a  public  tavern  without 
ft  license,  said:  "The  testimony  tends  to  prove 
that  her  hou^  was  a  public  bouse.  Intended 
for  the  reception  and  entertainment  of  all 
oomers,  and  not  a  mere  boarding  hoose, 
where  the  boarder  is  selected  and  received 
Into  the  house  upon  an  express  contract  for 
a  certain  period  of  time."   Thus  it  appears 


that  the  fact  that  ft  person  has  been  at  ft 
hotel  for  more  than  a  week,  and  paid  the  re- 
duced weekly  rate,  does  not  make  him  a 
boarder  rather  than  a  gneBt,  in  the  absence 
of  an  agreement  as  to  the  time  that  he  would 
remain  in  the  hotel.  Neither  does  tba  fact 
that  one  makes  an  arrangement  to  pay  a  re- 
duced rate  per  meal,  or  per  day,  or  per  week 
take  away  his  character  as  a  gnest.  wbere 
there  Is  no  agreement  as  to  the  time  he  will 
remain  at  the  hoteL  And  the  question  wheth- 
er one  Is  a  boarder  or  guest  Is  one  of  fact 
to  be  determined  by  the  jury  under  proper 
instructions  from  the  court  The  court  told 
the  Jury  that  the  distinction  between  a  board- 
er and  a  guest  Is  made  by  contract,  that  a 
boarder  is  one  who  contracts  for  board  and 
entertainment  for  a  definite  period  and  for  a 
fixed  sum.  One  who  stays  at  a  hotel  for  an 
indefinite  period  is  not  a  boarder,  but  a 
guest;  and  by  instruction  numbered  2  that 
if  they  should  find  that  plaintiff  resided  in 
LoulsTlUe,  Ky.,  and,  desiring  to  come  to  Hot 
Springs  for  her  health,  arranged  to  stop  at 
defendant's  hotel  at  so  much  per  week,  and 
that  her  proposed  stay  was  for  an  indefinite 
period,  subject  to  be  terminated  by  the  plain- 
tiff at  will,  and  that  she  was  received  into 
the  said  hotel  on  these  terms  and  conditions, 
they  would  find  she  was  a  guest  of  the  de- 
fendant, and  not  a  boarder. 

From  the  authoritieB  already  cited.  It  will 
be  seen  that  this  was  a  substantially  correct 
declaration  of  the  law,  and  the  testimony,  as 
set  out,  shows  that  appellee  came  to  the  hotel 
with  the  e^Q>ectatlon  of  remaining  an  indef- 
inite length  of  time,  and,  although  there  was 
an  agreement  as  to  the  weekly  rate  she  should 
pay  for  entertainment,  there  was  none  as  to 
the  time  of  her  stay,  and  she  could  have  de- 
parted at  any  t±Dae  that  suited  her  whim  or 
convenience,  and  the  Jury  were  warranted  In 
finding  that  she  was  ft  cnest  of  the  hotel, 
and  not  a  boarder. 

It  follows  that  no  error  was  committed  in 
the  giving  of  said  Instructions,  and,  notwith- 
standing the  court  gave  an  instruction  as  to 
the  liability  of  the  hotel  keeper.  No.  3,  which 
was  more  favorable  to  appellant  than  the 
law  warranted,  he  cannot  complain  of  that 

The  Judgment  la  right,  and  is  afflnued. 


KTBPHBNS  et  al.  t.  SCHOOL  DIST.  NO.  85. 

(Supreme  Court  of  Arkansas.    June  17,  1912.) 

1.  ScHoou  AND  School  Districts  (|  89*>- 
FonuTioR  of  New  Distbicts. 

Where  proceedings  were  instituted  parsu* 
ant  to  Eirby's  Dig.  S  7544,  providing  that  tlie 
county  coart  may  form  new  school  districts  up- 
on petition  of  a  majority  of  all  the  electors  re- 
sidiDg  within  tbe  district  to  be  divided,  and 
where  on  appeal  to  the  dxcult  court  no  evi- 
dence vaa  introduced  but  the  matt«r  was  sub- 
mitted u^n  tbe  pleadings  and  record,  and  where 
the  petition  did  not  state  that  those  signing  it 
constituted  a  majority  of  the  electors  of  the  dis- 
trict to  be  divided  or  allege  that  any  of  them 
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wex«  mch  decton,  and  tht  xemonBtrmnM  itat- 
ed  that  the  slcnen  did  not  constitote  a  major- 
ity of  anch  electon,  the  circuit  court  properly 
refused  to  order  the  new  school  district  to  be 
formed;  the  harden  beinc  upon  the  petitioners 
to  show  to  the  eircalt  court  that  thtiT  petition 
was  risned  by  the  reqvlaite  majority. 

[Ed.  Note.— For  otfa«r  caaes,  aae  Schoola  and 
School  Districti,  Oent.  Dig.  ||  68»  6D;  Dee.  Dig. 
IS©.*] 

2.  Schools  akd  School  Districts  (I  ST*)— 

FOEICATIOH  or  NIW  DlSTMOTS — SOTFIOIHK- 

OT  OP  Petition. 

The  mere  fact  that  rach  petition  was  sign- 
ed by  18  persons  and  the  remonatntQce  by  only 
2  persons  was  not  sufficient  to  show  that  a  ma- 
jority of  the  electors  favored  the  formation  of 
the  new  school  district,  OTen  if  it  had  been 
shown  that  all  these  were  electors  residing  in 
the  territory  to  be  divided. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Scbool  Districts,  Gent  Dig.  H  60-66,  67;  Dec. 
Dig.  I  37.*] 

8.  Schools  ahd  School  DxnncTS  (1  89*)— 
Appeal  iboh  Codntt  Goubt— Tbial  Db 

Novo— PBEsuuPnons. 

When  an  appeal  is  taken  from  an  order  of 
the  connty  court  establishing  a  new  school  dis- 
trict pursoant  to  Kirby's  Dig.  |  7644,  the  di^ 
cait  court  will  try  the  matter  de  novo,  and  will 
entertain  no  presumption  as  to  th«  petition  be- 
ing signed  by  the  requisite  number  of  electors 
from  the  fact  that  the  county  court's  order  was 
favorable  to  the  petitioners. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
Scbool  Districts,  Oent  Dig.  H  68,  69;  Dec  Dig. 
i  39.*] 

4.  Schools  and  School  Distbicts  (i  87*)— 

New  Distbicts— Pleadings. 

In  a  proceeding  to  establish  a  new  scbool 
district  pursuant  to  Kirby's  Dig.  {  7544,  the 
pleadings  shonid  be  liberally  construed. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Diatricta,  Cent  Dig.  H  00-66,  67;  Dec. 
Dls.  I  87.*1 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty; Eugraie  Lankford,  Judge. 

Proceeding  on  petition  of  J.  W.  Stephens 
and  others  to  form  a  new  school  district 
Prom  a  Judgment  setting  aside  an  order  of 
the  County  Court  forming  such  district,  the 
petitioners  appeal.  Affirmed. 

Chaa  A.  Walla,  of  Lonoke,  for  appellants. 
Geo.  M.  Chapllne  and  Trimble,  Bobinson  & 
Trimble,  all  of  Zx>noke,  for  appellee. 

FRAUENTHAL,  J.  This  is  an  appeal 
from  a  judgment  of  the  -circuit  court  setting 
aside  an  order  of  the  county  court  forming 
a  new  school  district  The  proceeding  was 
begun  by  a  pietltlon  tielng  filed  in  the  county 
court,  In  which  It  is  stated  that  the  petition- 
ers request  said  court  to  form  a  new  school 
district  out  of  certain  territory,  which  is 
therein  specifically  described.  This  terri- 
tory is  a  part  of  school  district  No.  85,  and 
two  directors  of  that  school  district  filed  a 
remonstrance  against  or  response  to  said  pe- 
tition, in  which  they  stated  tbat  the  terri- 
tory described  therein  is  a  portion  of  school 
district  Ho.  85,  and  that  the  petitioners  did 
not  oonstitnte  a  majority  of  the  electors  of 
nid  scbool  district  The  comt^  court  found 
that  tbe  petlUonera  were  entitled  to  the  new 


school  district  prayed  for,  and  made  an  order 
forming  sach  district  out  of  a  portion  of  th» 
territory  of  said  established  distria  No.  861 
From  this  order  of  the  county  court  an  ap- 
peal  was  prosecuted  to  the  circuit  court 
In  the  circuit  court  the  matter.was  submit- 
ted for  determination  upon  the  petition,  Te> 
sponse,  and  the  record  of  the  county  court. 
Tlie  circuit  court  found  that  the  petitioners 
did  not  show  that  a  majority  of  the  electors 
residing  In  said  district  No.  85,  out  of  which 
the  new  district  is  sought  to  be  created,  fa- 
vored the  formation  of  said  new  district 
and  also  that  the  petition  Itself  did  not  state 
facts  sufficient  to  warrant  the  relief  asked. 
It  thereupon  entered  Judgment  setting  aside 
the  order  of  the  connty  court  forming  said 
new  school  district  From  this  Judgment 
the  petitioners  have  appealed  to  this  court 
[1]  This  proceeding  for  the  formation  of  a 
new  school  district  was  had  in  pursuance  of 
section  7544  of  Elrby's  Digest,  which  pro- 
vides: "The  county  court  shall  have  the 
right  to  form  new  school  districts  or  change 
the  boundaries  thereof  upon  a  petition  of  a 
majority  of  all  the  electors  residing  upon 
the  territory  of  the  districts  to  be,  divided." 
Acts  of  1887,  p.  286.  In  the  case  of  Huds- 
peth V.  Wallis,  64  Ark.  134,  15  S.  W.  184. 
it  was  held  that,  by  virtne  of  this  statute,  it 
requires  the  consent  by  petition  of  a  ma- 
jority of  the  electors  of  the  district  whose 
territory  is  to  be  divided  In  order  to  author- 
ize the  county  court  to  form  a  new  scbool 
district.  It  follows  therefore  that,  before 
the  petitioners  were  entitled  to  the  relief 
asked,  it  was  necessary  that  a  majority  of 
the  electors  of  school  district  No.  85,  out  of 
whose  territory  the  new  school  district  was 
to  be  formed,  should  sign  the  petition  asking 
for  the  formation  of  the  new  school  district. 
Before  the  court  was  authorized  to  form  the 
new  school  district,  it  was  necessary  for  it 
to  find  that  such  majority  did  by  the  peti- 
tion ask  for  or  consent  to  its  formation. 
This  it  could  only  find  from  proper  testi- 
mony adduced  upon  the  trial  of  the  matter. 
It  therefore  devolved  upon  those  seeking  the 
formation  of  the  new  district  to  show  this 
fact  Upon  the  bearing  of  the  proceeding 
In  the  circuit  court,  no  testimony  was  intro- 
duced relative  to  this  question  of  fact.  From 
the  Judgment  which  that  court  entered,  It  ap- 
pears that  the  matter  was  submitted  "upon 
the  pleadings  and  record  filed  herein."  The 
petition  is  signed  by  18  persons.  But  In  the^ 
petition  there  Is  no  statement  that  those 
signers  conBtltnted  a  majority  of  the  electors 
residing  upon  the  territory  of  the  district  to 
be  divided,  nor,  In  fact  Is  there  any  all^a- 
tion  in  this  petition  that  any  of  these  sign- 
ers Is  such  an  elector.  The  pleading  filed 
by  those  resisting  the  petition  states  that 
the  signers  of  the  petition  do  not  constltnte 
a  majority  of  such  electors.  This  was  the 
status  of  the  proceeding  when  the  matter 
WRS  ratunltted  to  the  elrenlt  court  for  its 
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determination.  Then  was  no  tesUmtniy  or 
evidence  of  anj  character,  either  Terhal  or 
by  affidavit,  showing  that  the  requisite  num- 
ber of  electors  had  signed  the  petition. 
Without  such  showing,  the  court  was  not  au- 
thorised to  make  an  oider  forming  the  new 
school  district 

[2]  It  is  urged  by  counsel  for  the  petition- 
ers that  18  persons  signed  the  petition  and 
only  two  persons  signed  the  remonstrance, 
and  that  this  waa  sufficient  to  show  that  a 
majority  of  the  electors  favored  the  forma- 
tion of  the  new  school  district  It  Is  far- 
ther urged  that,  inasmuch  as  the  county 
court  had  made  an  order  granting  the  prayer 
of  this  petition  and  creating  the  new  scliool 
district  it  became  Incumbent  on  those  re- 
sisting the  petition  to  show,  upon  the  appeal 
of  the  matter  to  ttie  circuit  court  that  error 
was  committed  by  the  county  court  in  mak- 
ing the  order  forming  the  new  district  aud 
therefore  that  the  burden  was  upon  the  re- 
monstrants to  show  that  a  majority  of  such 
electors  had  not  signed  the  petition. 

The  mere  fact,  however,  Uiat  18  persons 
signed  the  petition  and  only  two  signed  the 
remonstrance,  even  if  it  had  been  shown  that 
all  these  were  electors  residing  on  the  territo- 
ry to  be  divided,  would  not  be  snfflclent  to 
show  that  they  constituted  a  majority  of  the 
electors  residing  upon  that  territory.  As  be- 
fore stated,  there  was  no  testimony  and  no 
statement  in  the  petition  showing  how  many 
electors  resided  on  that  territory,  and  no 
statement  or  testimony  showing  that  the 
signers  of  the  petition  were  electors  of  or 
constitnted  a  majority  of  ^e  electors  resid- 
ing on  such  territory. 

£13  In  the  order  of  the  county  court  there 
is  no  recital  of  a  finding  of  that  fact;  and, 
if  there  had  been  such  a  finding  made  by 
the  county  court,  the  burden  did  not  rest 
upon  those  appealing  from  that  order  to 
show  that  error  waa  committed  in  making  it 
When  an  appeal  is  taken  from  an  order  or 
Judgmmt  of  the  county  court,  it  la  the  Ccaty 
of  the  circuit  court  to  try  the  matter  or  case 
de  novo.  By  such  appeal,  the  drcnlt  court 
obtains  Jurisdiction  over  the  matt»  and 
proceeding  to  the  same  extent  as  If  it  had 
hem  originally  brought  in  that  court  It 
does  not  pass  upon  the  question  as  to  whetb^ 
er  or  not  the  county  court  has  committed  er^ 
ror  in  any  of  its  flndtngs,  ^ther  of  fact  or 
of  law ;  but  it  must  try  the  cause  and  pro- 
ceeding upon  its  merits,  both  of  law  and  of 
fiLct,  just  as  if  it  had  been  originally  brought 
in  tike  circuit  court  It  does  not  either  af- 
firm or  revrase  the  order  or  judgment  of 
the  county  court,  but  determines  the  same 
npcm  a  new  trial  by  the  ecerdse  of  its  own 
discretion  and  judgment,  and  comes  to  a 
final  determination  of  the  matter  and  enters 
a  final  judgment  thereon.  Oity  of  Bates- 
Tllle  r.  Ball,  140  S.  W.  712.  Upon  the  trial 
anew  In  the  circuit  court  this  proceeding 


was  submitted  for  final  determination  upon 

the  pleadings  alon& 

[4]  In  a  special  proceeding  of  this  nature, 
the  pleadings  should  be  and  are  liberally  con- 
strued. If  the  petition  In  this  proceeding 
did  not  state  that  its  signers  constitnted  a 
majority  of  the  electors  residing  upon  the 
territory  to  be  divided,  and  testimony  had 
been  Introduced  showing  that  fact,  then  the 
petition  might,  and  would  be,  deemed  amend- 
ed to  conform  to  such  proof.  But  in  a  pro- 
ceeding of  this  nature,  the  court  Is  only 
warranted  in  making  an  order  upon  the  pe- 
tition of  a  majority  of  the  electors  resid- 
ing on  such  territory  consenting  to  or  re- 
questing the  formation  of  a  new  school  dis- 
trict. That  fact  must  be  made  to  appear 
by  the  petitioners.  This  was  not  shown, 
and  the  court  was  therefore  correct  in  ad- 
judging that  a  new  school  district  should  not 
be  formed. 

The  judgment  is,  accordingly,  affirmed. 


HARDEN  T.  WATSON. 
(Supreme  Court  of  Arkansas.    June  17,  1912.) 

1.  Advebbb  PossKSSion  d  12*)— Bbquxsitbs. 

PoBsesaioa  of  land  for  the  statutoiy  period 
will  not  ripen  into  title,  unless  it  is  accompa- 
nied by  a  daim  of  title  in  fee,  adverse  and  hos- 
tile to  that  of  the  true  owner. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
Beasion.  Gent  Dig.  H  66,  66,  887-888;  Dec. 
Dig.  I  12.*] 

2.  ADvmsB  Possession  {|  62*)— Glaih  or  Ti- 
TL»— Evidence. 

Testatrix,  daimlDX  to  be  the  widow  of  W., 

firocuted  the  probate  court  to  set  off  the  land 
D  controversy  to  her  as  her  homestead.  There- 
after she  permitted  defendant  to  work  the  land 
and  collect  the  rents  on  his  promise  to  support 
her,  and  later  she  executed  a  will  devising  to 
him  all  her  property.  Defendant  cultivated  the 
land  until  testatrix's  death  in  1909,  when  it 
was  claimed  by  plaintiff  as  W.'s  heir.  Testa- 
trix never  claimed  title,  except  as  the  widow  of 
W.,  and  defendant  never  disavowed  her  right  or 
title,  but  claimed  solely  under  her  will.  HeU, 
that  his  possession  was  not  advuss  to  plaintlfE. 

[Dd.  Note.— For  other  eases,  see  Adverse  Pos- 
session, Cent  Dig.  »  32S-SS2 ;  Dec  Dig.  |  02.*J 

Appeal  from  Circuit  Court  <^ilcot  County; 
H.  W.  Wells,  Judge. 

Ejectment  by  Alex  Watson  against  Henry 
Harden.  Judgment  for  plalntlfl,  and  de- 
fendant appeals.  Affirmed. 

W.  O.  Streett  and  William  Eirtoi,  of  Lake 
Village,  for  appellant  J.  B.  Parker,  of 
Lake  Village,  for  appellee. 

FBAUENTHAL,  J.  This  Is  an  ejectm«it 
suit  brought  by  appellee  to  recover  a  tract 
of  land  in  Chicot  county,-  and  is  the  second 
appeal  of  the  case  to  this  court  On  the 
first  trial  in  the  circuit  court  a  verdict  was 
directed  in  favor  of  the  appellant  That 
Judgment  was  reversed  on  the  former  ap- 
peal, and  the  cause  was  remanded  for  a  new 
trlaL  The  oi^lon  readied  upon  that  ap- 
peal will  be  found  In  87  Ark.  88,  132  8.  W. 
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lOOS^  nnder  the  style  of  Watson  t.  Hardin. 
Upon  the  second  trial  the  clrcalt  court  di- 
rected a  verdict  In  I&vot  ot  the  appellee. 
The  sole  defense  relied  upon  by  the  appel- 
lant In  the  second  trial  was  the  plea  of  the 
BtatQte  of  limitation.  The  testimony  intro- 
dnoed  on  the  second  trial  was  substantially 
the  same  as  that  upon  the  first  trial,  with 
some  additional  evidence  strengthening  the 
cause  of  the  appellee.  The  uncontroverted 
evidence  adduced  upon  the  trial  of  this  case 
established  the  following  facts:  The  land 
was  originally  owned  by  one  Steve  Watson, 
who  purchased  It  In  1877,  and  died  In  1897, 
seised  and  possessed  thereof  as  his  home- 
steed.  The  appellee  is  the  sole  child  and 
heir  of  said  Steve  Watson,  and  claims  title 
to  the  land  by  descrait  from  him.  Prior  to 
the  war  betwe^  the  states,  Steve  Watson 
waa  a  slave,  residing  in  the  state  of  Louisi- 
ana, and  entered  into  a  slave  marriage  with 
one  Oarlssa,  and  the  appellee  was  bis  child 
as  a  result  of  that  union.  For  several  years 
after  the  close  of  the  War,  he  lived  and  co- 
habited with  said  Clarissa  as  his  wife  in 
the  state  of  Louisiana,  and  during  all  that 
time  and  to  the  date  of  his  death  recognized 
the  apptilee  as  his  son;  and  tt  Is  conceded 
that  the  marriage  betwem  Steve  Watson 
and  Clarissa  ther^y  was  rendered  valid  and 
their  Issue  therefrom  legitimate.  Subse- 
quently, Steve  Watson  moved  to  the  state  of 
Arkansas,  leaving  his  wife  and  son  in  Loui- 
dana;  and  later  on  he  married  or  lived  with, 
one  BaiAel  as  his  wife.  He  lived  with  her 
as  his  wife  from  1877  until  his  death,  al- 
though It  also  aKtean  from  the  testimony 
that  said  Cnarlssa  was  still  Uvlng  at  the 
time  of  his  death,  and  It  does  not  appear 
that  his  marriage  to  her  was  ever  dissolved 
by  decree  of  any  court  After  Steve  Wat- 
son's drath,  Bachd  rraialned  in  possession 
of  the  land,  claiming  said  possession  by  vir- 
tue of  being  his  widow.  Upon  application 
made  by  her  as  the  widow  of  Steve  Watson, 
the  probate  court  made  an  order  vesting  in 
her  as  his  widow  certain  personal  property 
as  provided  for  by  the  statutes  of  tbSm  state, 
and  in  a  subsequoit  order  of  that  court  clos- 
ing the  administration  of  Steve  Watson's  es- 
tate it  la  recited  that  the  land  In  controversy 
was  the  homestead  of  said  Rachel  as  his 
widow.  There  was  also  some  testimony 
tending  to  show  Uuit  Bachti  collected  from 
the  United  States  government  a  pension  by 
reason  of  being  the  widow  of  said  Steve  Wat- 
■on.  About  two  years  after  Steve  Watsim's 
death,  Bachel  permitted  the  ameUant  to 
work  the  land  and  ccdleet  the  rents  and  pro- 
ceeds arising  therefrom  in  consideration  of 
Us  promise  to  support  and  maintain  her, 
and  later  she  executed  a  will  by  which  she 
bequeathed  and  devised  to  him  all  her  prop- 
Under  this  arrangement,  the  appellant 
coltlvated  the  land  until  her  death,  which 
oceaned  tn  190^  In  Us  direct  examination 
as  a  witness  in  the  case  Uie  appellant  made 
a  statement  that  ha  wait  Into  possession  ot 


the  land  in  1899,  and  himself  held  the  ad* 
verse  possession  thereof  since  that  date;  but 
from  an  examination  of  his  entire  testimony 
we  think  it  clearly  appears  that  he  went  in- 
to iMMsesslon  of  the  land  and  continued  In 
possession  thereof  until  the  death  of  Rachel 
Watson  under  an  agreonent  made  with  her 
that  he  would  maintain  and  support  her; 
and  thus,  in  fftct,  held  possession  of  the 
land  as  her  tenant  After  her  death,  he 
claimed  and  held  possession  of  the  land  un- 
der the  will  executed  by  Bachel  Watson. 
So  that  the  uncontradicted  testimony  shows 
that  appellant  held  possesion  of  the  land 
prior  to  the  death  of  Rachel  Watson,  not 
as  the  owner  thereof  nor  adversely  to  any 
one,  but  solely  as  the  tenant  of  Badid  and 
in  full  recognition  of  every  right  whidi  Ba- 
chel claimed  to  the  land.  The  uncontrovwt- 
ed  testUnony  shows  that  Bachel  obtained 
and  claimed  the  land  as  the  widow  of  Steve 
Watson.  She  claimed  no  right,  Interest,  or 
title  in  the  land  adverse  to  that  of  Steve 
Watson,  but  asserted  her  right  and  claim  to 
the  land  tn  full  recognltlmi  of  his  title  and 
as  derived  solely  from  him  as  his  widow. 
So  that  the  possession  of  the  land  both  by 
Rachti  Watstm  and  the  appellant  claiming 
under  her  was  In  amity  with  and  in  full 
recognition  of  the  title  of  Steve  Watson,  and 
not  adverse  to  that  title.  The  uncontrovert- 
ed testimony  shows  that  the  appellant  did 
not  (daim  tlUe  In  fee  in  himself  to  the  land 
until  after  the  death  of  Rachel  Watson, 
which  was  about  tme  year  prior  to  the  in- 
stitution of  this  suit  He  then  claimed  tltte 
by  virtue  of  the  devise  made  by  Badid 
Watson.  The  an>ellant,  thoefore,  did  not 
acquire  title  to  the  land  by  his  own  adverse 
possession  thereof  and  his  title  Is  wholly 
dependent  upon  the  title  which  Bachel  had 
at  the  dato  of  her  death.  If  she  did  not 
acquire  title  to  the  land  In  fee  by  adverse 
possession,  then  tlie  appellant  has  not  ob- 
tained title  tbeteto  Iqr  virtue  of  the  derise 
made  by  her  to  him. 

[1]  Possession  of  land  continued  for  the 
statutory  period  may  rlpoi  Into  titie,  but, 
in  order  for  this  to  resnlt,  the  possession 
must  be  accompanied  by  a  claim  of  title  in 
fee  adverse  and  hostile  to  that  of  the  true 
owner.  Harvey  v.  Tyler,  2  WalL  82S,  17  L 
Ed.  971;  BedeU  Shaw,  se  N.  T.  46.  It 
is  Immaterial,  therefore,  whether  Rachel 
'Wato(m  ms  in  fact  the  widow  of  Steve  Watr 
son  or  not 

[1]  If  the  interest  and  right  which  she 
<£lalmed  In  the  land  was  only  that  which  she 
obtained  or  could  have  obtained  by  reason 
of  being  Steve  Watson's  widow,  then  her 
poEB^ion  would  be  in  recognition  of  and 
in  conformity  with  the  title  had  by  Steve 
Watson,  and  would  not  be  adverse  to  that 
.title  or  to  the  rights  of  his  heir  who,  under 
that  title,  was  the  owner  In  fee  of  the  land. 
She,  by  claiming  the  land  as  her  homestead 
as  the  widow  of  Steve  Watson,  obtained  a 
life  estate  In  the  land,  and  the  fee  thereto 
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wu  In  Stere  Watson'i  h^.  Her  ponession 
of  tbfl  land,  nnilv  mich  &aiia,  was  not  In 
boetUlty  to,  and  tberefore  not  adTorse  to, 
tbe  title  of  bis  belr.  In  the  oidnton  npon 
the  ttamer  anwal  of  OOb  caae,  we  said,  x^- 
tlTe  to  the  light  obtained  by  Rach^  Watson 
In  the  land,  ttiat  "In  Its  inoQ)tlon  ber  claim 
of  possession  of  the  land  vas  not  hostile  to 
the  right  or  Interest  of  the  heir  of  Steve 
Watson,  Imt  vas  perfectly  conslsteoit  and 
In  conformity  with  sach  r^t  and  Interei^ 
It  Is  true  tbat  her  claim  and  possession 
might  have  been  of  such  a  nature  as  to 
amomit  to  an  entire  dlsselstn  of  the  h^ 
and  an  entire  denial  of  his  rights,  so  as  to 
result  In  an  acquisition  of  title  adverse 
possession;  bn^  before  her  possession  could 
become  adTers^  it  was  necessary  fbr  her  to 
first  repudiate  the  title  of  Stere  Watson  and 
to  disavow  any  claim  thereto  as  his  widow, 
and  it  was  also  essoitlal  that  sndi  notice  of 
sacb  dIsaTowal  by  her  of  title  as  widow 
should  be  brought  home  to  the  heir.  If 
Rachel  Watson  acquired  possession  of  the 
land  as  widow  of  Steve  Watson,  •  «  * 
then,  in  order  to  constitute  possesaton  tbat 
would  be  advwse,  it  was  incnmboit  upon 
appellee  &ow  amMillant)  to  prove  tbat  she 
disclaimed  title  in  Steve  Watson,  under 
whom  she  acquired  the  possesion,  and  that 
she  dalmed  actual  possession  thereof  hostile 
to  tbat  title  and  to  the  betr,  of  wfai<Ai  he 
had  notice,  or  that  her  disclaimer  and  hos- 
tile possession  was  so  ojfea  and  notorious 
as  to  raise  the  presumption  of  notice  to 
him."  Tb»  principles  announced  in  the  for- 
opinion  haTe  become  the  law  of  this 
case  by  which  the  rights  of  these  parties  are 
now  governed.  Upon  the  second  trial  of 
this  case,  no  testtmony  was  adduced  showing 
that  Rachel  Watstm  ever  repudiated  the  ti- 
tle of  Steve  Watson  to  the  land  or  tbat 
she  evOT  claimed  any  right  thoreln  other 
Oian  as  bis  widow.  It  follows  team  this,  of 
course,  tbat  her  possesidon  was  not  hostile 
to  the  title  of  Steve  Watson's  belr,  nor  of 
such  a  character  as  to  raise  a  presumption 
tbat  she  claimed  title  adverse  to  Ms  rights. 
Her  possession  of  the  land  was  therefore 
not  In  hostility  to  the  appellee's  title,  but 
In  ctmfbrmlty  with  it  It  follows  that  her 
possession  was  not  adverse  to  appellee^  Un- 
der the  uncontroverted  testimony  adduced 
upon  the  trial  of  this  case,  Rachel  Wetscm 
had  not  at  the  time  of  ber  death  acquired 
a  title  in  fee  to  this  land  by  adverse  posses- 
sion, and  appellant,  therefore,  did  not  obtain 
by  virtue  of  the  will  uecuted  by  ber  any 
greater  title  to  the  land  tiian  she  bad. 
With  ber  death  all  her  claim  to  and  inter- 
est in  the  land  ceased,  and  the  appellee, 
who  acquired  title  thereto  by  descent  from 
Steve  Watson,  was  then  oititled  to  posses- 
sion thereof.  The  court  did  not  commit  er- 
ror,  thwefor^  in  directing  a  verdict  in  ap- 
ptilee's  fevor,  and  the  judgment  must  ac- 
cordingly be  affirmed. 


CARPENTER  v.  OIBBOlt 
(Soprema  Oonrt  of  Arkaiwu.    Ma.j  20,  1912.) 

1.  HUSnAHD  AMD  Wm  (f  ^)^*>-GOHVXT- 
ANOS  to  WUS— PUBCHJUSS  BZ  HUSBAHD— 
PSBSDHPnOH  OF  QlIT. 

Where  a  husband  parclmses  land  with  his 
own  funds,  taking  the  deeds  Id  the  name  of  his 
wife,  it  will  be  presumed  that  a  gift  to  her  was 
Intended,  which  presnmptiou,  however  may  be 
overcome  by  preponderating  evidence  of  uicts 
and  declarations  antecedent  to  end  contempora- 
neous with  the  conveyance  allowing  an  intent 
that  the  wife  abonld  hold  the  land  in  trust  for 
him. 

[Ed.  Note.— For  other  cases  see  Husband  and 
Wife,  Cent  Dig.  ||  249-255;  Dec.  Dig.  I 
49%.*] 

2.  Trusts  (|  44*)  —  Coitvetawck  to  Win  — 
Evidence. 

Evidence  A«U  insnfflcient  to  show  that  it 
was  the  intention  of  a  husband,  at  the  time  lie 
purchased  land  and  procured  the  conveyance  to 
be  made  to  fala  wife,  that  she  afaoald  hold  the 
land  as  trustee  tor  him  or  his  benefit 

[Ed.  Note.— For  other  cases,  see  Trusts,  Oe&t. 
Dig.  H  66-«8;  Dee.  DigTlW.*] 

8.  TsusTs  (I  43*)— Nbobssitt  or  Wbitino— 

AssoLun  Deed. 

Where  a  husband  pardiaBed  land  with  bis 
own  funds  and  procured  tlUe  to  be  conveyed  to 
hia  wife,  parol  evidence  is  liudmissible  to  show 
tbat  he  intended  to  creat»  a  tmst  in  the  lands 
in  favor  of  hia  children,  under  Kirby'a  Dig.  j 
3666,  providing  that  parol  evidence  will  not  be 
heard  to  graft  an  express  trust  on  a  deed  ab- 
solute in  terms. 

[Ed.  Note.— For  other  cases,  see  Trosti,  Oent 
Dig.  ii  62-«5;  Dec  Dig.  |  43.*] 

Appeal  from  Circuit  Court,  Arkansas  Coun- 
ty; Eugene  liankford.  Judge. 

Ejectment  by  Talena  Maxwell  Olbsou 
against  W.  N.  Carpenter.  Judgment  for 
plalntifr,  and  defendant  appeals.  AflOrmed. 

Appellee  brought  an  adlon  in  ejectnunt 
against  aivellant  tor  certain  lots  In  the  town 
of  De  Witt,  dalming  title  thereto  under  a 
deed  from  Hattle  Carpenter,  wife  of  appel- 
lai^  i^ipellant  claimed  that  be  punOiased 
the  iff<n>erty  as  a  homestead,  paid  his  own 
money  therefor,  and  took  tile  deed  thweto 
in  the  name  of  his  vrlfe,  who  was  to  hold 
same  In  trust  for  his  hen^;  alleged  tbat  he 
was  in  possession  of  it  at  the  time  of  appel- 
lee's purchase  and  the  ccmveyanca  to  her. 
and  that  she  was  not  an  innocent  punAaser 
thereof,  and  moved  a  transfer  of  the  cause 
to  equity.  A  reply  was  filed,  doiylng  all  the 
allegations  of  the  answer. 

The  testimony  is  voluminous,  and  tesxdn 
substantially  to  show:  That  appellant  pur- 
chased a  home  first  in  Stuttgart,  the  title  to 
wblcA  was  placed  In  his  wif^s  name.  That 
thereafter  it  was  sold,  and  tbat  with  a  part 
of  the  proceeds  the  property  in  omtroversy 
at  De  Witt  was  purchased;  the  title  tliere- 
to  being  taken  to  Hattle  Carpenter's  <the 
wife's)  name.  That  she  was  not  pleased  with 
ttw  locality  and  desired  to  move  away.  She 
mortgaged  the  property  In  Hardi,  U06;  ber 
husband  joining  in  the  execution  of  the 
mortgage  to  appellee  to  secure  a  loan  of 
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$400.  The  money  thus  secured  was  deposit- 
ed in  tbe  bank  In  her  name,  and  she  drew  a 
cfaeA  for  a  certain  amount  against  It  to 
IMT  off  another  Incnmbranoe,  and  the  ac- 
count was  continued  In  her  name,  and  the 
money  all  drawn  out  by  her  chetdcs,  and  it 
waa  not  the  costom  of  appellant  to  keep  his 
bank  account  In  his  wife's  name.  She  later 
1^  home,  taking  the  five  children  of  the 
marriage  with  her,  and  r^ded  for  a  time 
In  Iowa.  In  September,  1906,  she  sold  the 
property  and  conveyed  It  by  ordinary  war- 
ranty deed  to  appellee  for  the  consideration 
of  the  mortgage  debt  and  9800  additlonaL 
A^tellant  and  his  daughter,  by  hlg  first  wife, 
were  Urlng  In  the  house  at  the  time  of  this 
conveyance  about  a  city  blodc  distant  from 
aK>ellee,  who  testified  that  she  had  had  the 
records  examined;  that  they  showed  the  ti- 
tle to  the  lands  to  be  In  Battle  Carpenter ; 
that  she  did  not  know  at  the  time  of  the 
purchase  that  she  had  abandoned  her  hus- 
band, and  bought  the  lots  In  good  faith  be- 
lieving that  Battle  Carpenter  was  the  owner 
thereof,  as  the  records  In  the  recorder's  of- 
fice showed  her  to  be. 

Appellant  testified  that  he  paid  all  the 
purchase  money  for  the  property:  that  the 
deed  was  taken  In  his  wife's  name;  that  he 
came  near  dying  In  1900  and,  after  getting 
up,  discussed  with  his  wife  the  homestead 
law,  telling  her  If  he  died  she  would  have 
to  keep  the  homestead  until  the  youngest 
child  became  of  age.  Bis  wife  objected  to 
staying  In  Arkansas  and  said  she  wonld  not 
stay  and  keep  the  home  If  he  were  to  die. 
They  then  talked  about  making  a  will  and 
leaving  It  so  It  could  be  sold  by  ber  In  case 
of  his  death,  but  that  was  not  satisfactory 
to  him,  he  said,  and,  "Then  we  talked  about 
a  deed  to  her,  so  that  If  I  died  she  could 
tell  the  home  and  go  ba(^  and  buy  a  home 
for  the  family.  I  studied  tbe  matter  over, 
and  we  talked  It  over  many  times,  and  It 
was  understood  and  agreed  that  l£  I  did  that 
way  that  it  was  still  to  be  mine  Just  the 
Bame  as  before,  that  It  was  still  my  property 
and  my  home  for  myself  and  my  children, 
and  that  my  daughter,  Bemlce.  was  to  have 
her  share  In  it  Just  the  same,  and  the  deed 
was  changed  only  for  that  one  use  and  pur- 
IKtse,  that  Is  so  that  she  could  sell  it  when  I 
died  and  reinvest  It  In  another  home,  and  that 
tfaen  Bemlce  should  have  a  voice  in  selecting 
the  new  home,  or  her  share  out  of  it  in  cash. 
I  had  faith  Id  my  wife,  and,  after  studying 
it  over  for  a  considerable  time,  I  decided  to 
do  It,  for  I  feared  that  after  I  died  she 
would  abandon  the  place,  as  she  said  she 
would,  and,  no  matter  how  Dice  a  home  I 
had.  It  wonld  go  to  rulu  before  the  youngest 
dilld  came  of  age.  We  clearly  understood 
the  situation  and  the  agreement,  both  of  us. 
*  •  ♦  When  the  De  Witt  property  was 
purchased,  a  deed  was  made  to  my  wife 
with  exactly  the  same  agreement  and  under- 
standing as  when  I  made  the  deed  to  her 
for  the  Stuttgart  property.  *   *  *  I  cer- 


tainly would  not  have  bought  that  nice  home 
and  left  my  daughtw,  Bemlce,  out  of  it  If  I 
hadn't  thought  and  bdleved  her  agreemoitB 
would  be  kept,  tba^  I  would  always  have  it 
for  a  home,  and  that  Bemice  would  have 
her  share  In  It  Just  the  same  as  If  It  had 
been  In  my  name." 

Mrs.  Battle  Carpenter  l«rt  home  In  March, 
1906,  with  her  five  children,  and  remained 
away  until  March,  1908,  supporting  herself 
and  family  during  tbe  time.  She  returned  In 
1908  and,  without  objection,  tasOSei  about 
as  did  appellant,  first  saying:  "It  was  in 
1909,  August  this  property  was  put  in  my 
name  for  a  home  for  us  all,  and  because  I 
desired.  If  Mr.  Carpenter  was  to  die  and 
leave  me  with  those  children,  to  leave  De 
Witt  and  get  into  a  better  location  without 
waiting  until  the  children  would  become  of 
age,  which  I  would  have  to  have  done  if  the 
deed  had  been  in  his  name."  She  also  stated 
that,  at  the*  time  she  made  the  conveyance  of 
the  property  to  appellee,  she  understood  It 
belonged  to  her,  and  that  she  had  the  right 
to  convey  it  and  ber  letters  to  appellee,  In 
evidence  relating  to  the  sale,  show  that  she 
claimed  It  as  her  absolute  property.  Said 
her  title  was  gilt-edged,  and  denied  that  ap- 
pellant had  any  Interest  In  It  whatever.  She 
further  testified  that  the  money  received 
from  the  sale  was  needed  and  used  for  the 
support  of  herself  and  the  children,  during 
ber  absence  from  home. 

Tbe  daughter,  Bemlce,  tratlfled  that  she 
had  been  in  partnership  with  her  father  In 
the  abstract  business,  having  lived  with  tbe 
family  in  Stuttgart,  during  the  winter 
months;  that  the  property  there  was  in  Mrs. 
Carpenter's  name,  held  in  trust  for  the  chil- 
dren, and,  to  the  question,  "Now,  as  a  mat- 
ter of  fact,  wasn't  this  property  in  Stutt- 
gart held  In  trust  for  your  father?"  answer- 
ed, "No."  "Q.  For  whom  was  it  held  in 
trust?  A.  For  us  children."  That  she  knew 
of  no  agreement  made  with  reference  to  tbe 
De  Witt  property.  Other  witnesses  testified 
that  appellant  had  said  to  them  that  the 
property  belonged  to  his  wife  and  stated  to 
some  of  them  tbat  the  conveyance  was  made 
to  put  it  beyond  the  reach  of  his  creditors. 
That  in  all  business  dealings  relating  to  It, 
in  the  way  of  making  mortgages,  It  was 
always  regarded  as  his  wife's  property. 

There  was  testimony  of  a  lawsuit  Insti- 
tuted by  appellant  In  the  name  of  one  Ack- 
lin,  against  Hattle  Carpenter,  for  possession 
of  certain  lands,  Including  the  lots  in  contro- 
versy In  which  it  was  alleged  that  Acklln 
was  the  owner  thereof  1^  virtue  of  a  con- 
tract duly  executed  and  delivered,  and  an  in. 
Junction  was  prayed  to  prevent  her  disposing 
of  them.  This  was  filed  by  W.  N.  Carpen- 
ter, as  attorney  for  Acklln,  and  summons  is- 
sued on  July  14,  1906.  Be  also  filed  what 
purports  to  be  a  notice  of  suit  pending.  In- 
cluding the  same  land,  with  the  clerk,  on 
that  day.  He  admits  In  his  testimony  in 
this  trial  that  A<&Un  did  not  know  of  hav- 
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lug  any  dalm  or  title  to  the  lands  nor  of  ai^ 
ptflanta  having  filed  any  sncb  anit  thorefor. 
He  made  affldavlt  in  tlkat  anlt  of  an  agree- 
ment of  settlement  with  his  wife.  In  wbldi 
he  stated  abe  had  aold  her  rights  to '  the 
property  in  controversy  to  plaintiff  agree- 
ing to  accept  therefor  a  certain  sum  of  mon- 
cgr.  a  portlm  of  whldi  was  paid  to  her,  and 
executed  a  deed  therefor  to  plaintiff,  saving 
the  homestead  rights  of  W.  N,  Carpenter, 
and  that  she  vacated  tba  possession  of  the 
property  thereafter.  The  conrt  overruled  his 
motion  for  judgment  and  dismissed  that 
complaint  fOr  want  of  equity.  After  appel- 
lee received  the  deed  from  Hattle  Carpenter 
to  the  lots  and  paid  ttie  money  to  the  bank, 
in  accordance  with  her  directions,  and  re- 
corded said  deed,  she  was  notified  by  appel- 
Umt  tiiat  he  claimed  an  Interest  In  said  land, 
and  she  then  made  an  earnest,  but  fruitless, 
effort  to  get  her  money  back  and  reconv^ 
the  lands  to  Hattle  Carpenter,  going  so  far 
as  to  Institute  a  suit  for  an  injunction  to 
prevent  the  bank  paying  the  money  over. 
The  duncellor  found  for  appellee  and  de- 
creed a  recovery  of  the  lots  and  dismissed 
appdianfa  cross-complaint  for  want  ot  eq- 
uity. 

H.  A.  Parker,  of  Clarendon,  for  appellant. 
Jno.  U  Ingram,  Sdwln  Pettlt,  and  O.  O.  Pet- 
tit,  all  of  Stuttgart,  for  appellee. 

EIBBY,  J.  (after  sUtIng  the  facts  as 
above).  It  is  contaided  by  a]H>ellant  that 
the  lots  in  controversy  wne  not  a  gift  to 
his  wife,  but  woe        in  trust  for  him. 

[1]  In  Harbour  v.  Harbour^  146  S.  W.  867, 
the  court  said:  "It  has  been  ficaquently  held 
that  where  the  husband  purchased  and  paid 
for  landa,  taking  the  deeds  therefor  in  the 
name  of  his  wife,  the  preaumption  Is  that  his 
money  thus  need  was  Intended  as  a  gift  to 
her,  and  the  law  does  not  Imply  a  promise  or 
obligation  on  her  part  to  refund  the  money 
or  to  divide  the  property  puchaaed  or  to 
hold  the  nme  in  trust  for  him.  His  conduct 
is  referable  to  hla  affection  for  her  and  his 
duty  to  protect  her  agalnat  want,  and  it  will 
be  presumed  to  be  a  gift  and,  so  far  as  he 
Is  ooncezned,  becmnee  absolutdiy  her  proper- 
ty. Wood  V.  Wood,  140  S.  W.  27B ;  Womack 
V.  WomadE,  78  Ark.  281  [88  &  W.  037,  11S6]; 
(VHalr  V.  Omir,  76  Ark.  889  [88  S.  W. 
M5J." 

This  iMresniivtlon  is  not  ocmduslve,  how- 
ever, and  roBj  be  r^utted  by  evidence  of 
&cts  and  dedaratlons  antecedent  to  and 
contemporaneous  with  the  conveyance,  show- 
ing that  the  intention  of  the  husband  waa  to 
have  hla  wlfb  hold  the  land  In  trust  for  blm 
and  that  he  did  not  intend  to  make  her  a 
gift  thereof.  But  the  evldraice  necessary  to 
overcome  the  presumption  of  an  advance- 
meat  and  iwove  a  resulting  trust  must  not 
only  be  distinct  and  credible,  but  must 
preponderate,  aa  aatd  in  Boblnson  v,  Bobln* 


son,  45  A^  484;  Ohambeni  v.  lOehaeU  71 
Ark.  878,  74  S.  W.  616. 

In  Bogy  V.  Boberte,  48  Azk.  18, 2  8.  W.  187. 
8  Am.  SL  Bep.  211,  the  court,  in  holding 
land  purchased  by  the  father  in  the  name  of 
his  diUdmi  an  advancement,  said:  "Wh^e 
the  proof  does  not  make  It  dear  and  mani- 
fest that  a  trust  only  waa  Intoided  by  the 
purchase,  equity  follows  the  law  and  leavea 
the  estate  vrlth  the  child." 

[2]  In  this  case,  it  Is  questionable  from  ap- 
pellant's  own  testimony  whether  he  had  any 
Intention  at  the  time  of  the  eonv^ance  to 
his  wife  that  she  should  hold  the  lands  as 
trustee  for  him  or  his  benefit  Hia  state- 
ment does  not  ezdude  and  rather  warrants 
the  Inference  that  the  conveyance  was  made 
to  her  for  her*a  and  the  chUdroa'a  benefit, 
that  she  might  dispose  of  It  In  case  of  his 
death  without  any  restraint  from  the  law  re- 
lating to  the  homestead  ri^te  of  the  minor 
children. 

The  wife's  testimony  now  to  the  same  ef- 
fect as  his  own,  since  she  returned  and  Is 
living  with  him.  Is  entitled  to  Uttle  credit 
as  against  her  written  declaration  of  an  al- 
together different  condition  and  denial  of 
any  Interest  whatever  of  appellant  in  the 
lands  when  she  made  the  sale  and  convey- 
ance thereof  and  received  the  money  in 
payment  therefor. 

[3]  Upon  the  whole  case,  the  proof  does 
not  make  It  clear  and  manifest  that  a  trust 
for  his  benefit  was  Intended,  nor  overcome 
the  presumption  of  an  advancement  by  a 
pi^onderance  of  distinct  and  credible  evi- 
dence. It  tends  rather  to  show  the  Inten- 
tion to  create  a  trust  In  the  lands  In  favor 
of  his  cblldrCT  which  can  only  be  manifested 
by  a  writing,  and  parol  evidence  will  not 
be  heard  to  graft  an  repress  trust  npon  a 
deed  absolute  In  Its  terms,  as  was  the  deed 
here.  Klrby's  Digest,  |  3666;  Spradllng  v. 
Spradllng,  142  S.  W.  862;  Harbour  v.  Har- 
bour, supra. 

Appellant  had  these  landa  conveyed  to  his 
wife  that  she  might  dispose  of  them  fbr  her 
own  and  hb  children's  benefit,  In  case  of 
his  death,  without  hindrance,  and,  notwith- 
standing she  anticipated  the  time  and  dis- 
posed of  the  lands  sooner  than  he  Intended, 
she  received  about  the  value  thereof,  and  the 
money  was  used  for  her  own  and  the  chil- 
dren's benefit,  and,  under  the  circumstances, 
be  has  no  Just  cause  of  complaint  against 
appellee,  the  purchaser  thereof. 

The  decree  of  the  chancellor  waa  rli^t 
and  Is  affirmed. 


TOSS  et  aL  V.  BETBUBN  et  at 
(Supreme  Court  of  Arkansas.   June  17,  1912.) 

1.  MUNIOIPAX.  COBPOBATIOirS  450*)— Stber 
Ihpbovemert  Disteicts  —  Oboanizaitow— 
Statutobt  Requisites. 

Klib/'s  Dig.  H  566S.  5666.  pioviding  fOr 

tiie  estaWshment  of  Improvement  districts  with 
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designated  boandarles,  and  for  the  publication 

of  the  ordinance  establlahing  a  district,  the  pab- 
lication  is  Jurisdictional,  and  the  omiBsioD  from 
the  pnUicatioD  of  half  of  two  blocks,  contam- 
inx  12  lots,  is  so  material  a  variance  from  the 
minance  as  to  destroy  the  validity  of  th«  or^ 
ganisation  of  the  district 

['Ed.  Note.— For  other  cases,  see  Html^pal 
Corporationa,  Cent  Diff.  H  lOTS,  1074;  Dee. 
Dig.  I  450^ 

2.  HumcnpAL  Cou>oration8  (|  4S0*)  — Ih- 

PKOTBMEHT  DiSTEICTS—IlLIOAL  AOTS— IK- 

Wher«  an  improvement  district  having  no 
valid  exiatence  attempts  to  interfere  with  a  le- 
callr  organised  district  in  proceeding  wiUi  its 
won,  eqoitr  has  jurisdiction  to  prevent  action 
bv  the  former  district  to  prevent  a  multiplicity 
of  Baits. 

[Ed.  Note.— For  other  cases,  see  HnnlchMl 
Corporarions,  Cent  Dig.  H  1078,  1074;  Dee. 

Dig.  s  4sa*i 

Appeal  from  Pulaski  Chancery  Oonrt; 
John  E.  Martinean,  Chancellor. 

Suit  by  Bam.  W.  Reybnm  and  others, 
CommlaslfmerB  of  Street  Improvement  Dls^ 
trlet  Ko.  188,  against  Cxtl  Yosa  and  others, 
Oommlaslimws  of  Street  Improvement  Dis- 
trict No.  57.  From  a  Judgment  fbr  plalntUbi. 
defendants  appeal.  Affirmed. 

This  is  a  suit  by  the  commissioners  of 
street  improvement  district  No.  186  against 
the  commissioners  of  street  Improvement 'dis- 
trict No.  167.  seeking  to  have  the  appellants, 
the  designated  commissioners  of  Improve- 
ment district  No.  167,  "perpetually  restrain- 
ed 'from  attempting  to  do  any  act  onder 
color  of  any  pretended  office  or  authority  in 
district  No.  167."  and  to  have  the  assess- 
ment list  In  district  No.  167  "declared  null 
and  void  for  the  reason  that  the  district  was 
never  validly  organized." 

The  'complaint  among  other  things,  al- 
leged :  "That  on  January  17, 1910,  more  than 
10  owners  of  real  property  in  the  dty  of 
Little  Rock  presraited  a  petition  to  the  dty 
conncll  of  the  city  of  Little  Bock,  asking  for 
the  grading  and  paving  with  vitrified  brick 
of  West  Twenty-Third  street  from  the  west 
line  of  Main  street  to  the  east  line  of 
Wolfe  street,  and  praying  that  the  follow- 
ing described  property  be  formed  into  an 
improvement  district  for  this  purpose." 
Here  follows  a  description  of  various  lots 
and  blocks,  including,  among  others,  "north 
half  of  blocks  3  and  4,  Clark's  addition." 
The  complaint  then  proceeds  to  allege:  That 
on  Jannaiy  27.  1910,  t&e  city  council  of  the 
city  of  Little  Bock  passed  an  ordinance,  in- 
tended to  be  In  response  to  said  petition, 
tayliw  off  a  portion  of  the  dty  of  Little  Bock 
Into  an  improvement  district  for  the  purpose 
of  grading  and  paving  West  Twenty-Third 
street,  as  prayed  tn  said  petition,  and  said 
ordfutnce  was  dnly  pabUshed  in  a  newspaper 
pnbllsbed  In  ttie  city  of  Uttle  Rock,  oa  Jan- 
narr81,  '19UK  Said  ordinance  gave  the  name 
of  street  Improvement  district  No.  1S7  to 
said  Improvtinent  district,  and  purported  to 


describe  the  boundaries  of  said  district  by 
naming  the  property  as  described  In  the 
said  petition;  but  in  the  publication  of  said 
ordinance  it  omitted  to  describe  lots  1,  2,  S, 
10.  11,  and  12  in  block  8.  Clark's  addition, 
and  lots  1,  2,  8,  10,  11.  and  12,  block  4, 
Clark's  addition  to  the  city  of  Little  Rock, 
which  said  lots  were  described  in  the  peti- 
tion praying  that  the  district  be  created. 
With  this  exception  publication  of  said  ordi- 
nance described  the  property  as  described 
in  the  said  i>etttlon.  The  'complaint,  after 
setting  forth  the  appointment  of  commission- 
ers for  district  No.  167,  and  assessors,  and 
the  filing  of  the  assessment  list  of  the  dis- 
trict then  alleged  that  for  various"  reasons 
set  forth  in  the  complaint  district  No.  167 
was  considered  by  'the  commissioners  not 
properly  organized,  and  alleged  that  "it  was 
abandoned  by  the  commiBsloners,  the  assess- 
ors, and  the  dty  collector,"  and  then  states 
that '  "all  of  the  property  owners  who  ex- 
pressed themselves  upon  the  subject  desired 
that  it  be  abandoned  so  that  a  new  district 
could  be  created"  embracing  practically  the 
same  territory.  The -complaint  then  alleged 
that  district  No.  157  was  abandoned  and  that 
district  No.  186  was  properly  formed,  and 
set  forth  the  proceedings  by  which  district 
No.  186  was  created.  The  complaint  then 
alleged  as  fttHows:  "That  recently  the  de- 
fendants claim  that  sald-dlsblct  No.  167  was 
validly  oi^anlsed,  and  assert  that  district 
No.  186  has  no  valid  existence,  and  by  their 
attitude  and  conduct  prevent  the  commis- 
sl<Him  In  district  No.  186  from  proceeding 
with  the  work,  and  their  pret^tlons  pre* 
vent  said  commissioners  from  recdvlng 'bids 
on  contracts  for  doing  the  work  and  their 
borrowing  money  in  order  to  hasten  the 
work;  and,  furthermore,  the  said  city  col- 
lector and  the  other  defendants  hereto,  in 
asserting  the  liability  of  the  property  owners 
In  district  No.  167  and  in  attempting  to 
collect  their  assessments,  have  brought  about 
a  condition  whereby  the  property  ownera 
In  said  district  No.  186  will  not  pay  either 
the  assessment  made  In  district  No.  167  or  in 
district  No.  166,  and  in  order  for  the  com- 
missioners to  collect  the  assessments  In  dis- 
trict No.  186  It  will  be  necessary  Chat  th^ 
bring  a  maltlplldty  of  suits  against  said 
property  owners.  Involving  much  vexation 
and  unnecessary  expense."  Then  follows  the  ' 
prayer  that  district  No.  167  be  declared  null 
and  void,  and  for  a  restraining  order  against 
the  appellants  from  proceeding,  as  above 
stated. 

The  answer  admitted  that  the  allega- 
tions of  the  complaint  were  true,  excqit  that 
the  appellants  denied  "that  street  Improve- 
ment district  No.  157  was  abandoned  or  in- 
tended to  be  abandoned  by  the  commission- 
ers thereof  or  by  any  material  part  of  the 
property  owners  therein,"  and  denied  that 


•For  otlMT  easM  ■••  same  tofde  and  mcUod  KOMBBR  In  Dw.  Olt.  4  Am.  Dig.  K«r  No.  Swtes  A  Hsp'r  IbAum 


Digitized  by 


Google 


S13 


148  SOUTHWESTERN  BBPOBTBB 


"became  of  the  mattera  Mt  forth  In  tbe 
compUint  said  district  was  Invalldly  organ- 
teed."  Appellants  also  STerred  tint,  vrm 
it  the  district  was  iBvaUOly  oiganlied,  tiw 
appellees  wen  not  entitled  to  an  injunction, 
as  "boOx  districts  can  exist  and  make  the 
Improvementa  prayed  for  In  their  petitioDS 
and  make  the  aasesBnumtB  levied  thw^y." 

Bradshaw,  Rhoton  &.  Helm,  of  Little  RocIe, 
for  appellants.  Rose,  Hemingway,  Gantrell 
A  Longhborongh,  of  Little  Rock,  for  appel- 
lees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  In  the  petition  for  an  ordinance 
desisting  district  No.  1B7,  the  north  half 
of  blocks  8  and  4,  Clark'a  addition,  are  em- 
braced and  so  described;  but  this  property 
la  not  unbraced  In  tiie  publication  of  the 
ordinance.  Section  6665  of  Klrt^'s  Digest 
proTldes  that,  when  any  10  resident  owners 
of  real  property  In  the  city  shall  petition 
the  tAty  conncU  to  take  steps  towards  the 
"t'n^PB  of  any  local  improvement,  it  shall 
be  the  duty  of  the  council  to  lay  off  tbe  Im- 
provement into  tn  inyuovement  district, 
"designating  the  boundaries  of  sucb  district 
so  that  it  may  be  easily  distinguished,"  etc. 
Section  5666  provides  that  "within  twenty 
days  after  the  designation  of  sucb  district 
or  districts  the  clerk  of  said  dty  or  town 
shall  publish  the  ordinance  of  the  council 
establishing  the  district  in  some  newspaper 
published  In  said  dty  or  town,  for  one  inser- 
tion." 

Tbe  publication  of  the  ordinance  of  the 
city  council  establishing  the  district  as  re- 
quired by  this  statute  Is  mandatory  and  es- 
sratial  to  tbe  creation  of  a  local  improve- 
ment district,  as  held  in  Crane  v.  Slloam 
Springs,  67  Ark.  3(M3,  55  S.  W.  955,  959. 
In  that  case  Judge  Rlddick,  speaking  for  the 
court,  said :  "We  cannot  concur  In  the  con- 
tration  that  the  requirement  of  the  statute 
that  the  ordinance  creating  the  district  shall 
be  published  within  five  days  after  its  pas- 
sage is  not  mandatory.  The  Intention  was 
that  the  owners  of  real  estate  to  be  aflFected 
should  have  early  notice  of  the  creation  of 
the  district  and  of  the  scheme  to  levy  assess- 
motts  upon  their  property.  The  statute  does 
not  permit  a  majority  In  value  of  the  owners 
of  land  in  the  district  to  come  In  and  by 
one  petition  procure  an  ordinance  establish- 
ing a  district  and  levying  an  assessment  for 
erecting  the  imiHrovements.  It  requires  that 
the  ordinance  creating  the  district  and  in- 
dicating the  contemplated  Improvement  shall 
be  first  passed,  and  notice  of  its  passage 
given  by  pobllcatlon  within  five  days.  It  Is 
Important  that  this  notice  shonld  be  given  In 
the  manner  and  within  the  time  prescribed 
by  the  statute;  for  it  Is  In  the  nature  of  a 
warning  to  all  owners  of  land  In  the  dis- 
trict that  a  proceeding  of  that  kind  is  on 
foot   So  that  U  they  wish  to  oppose  Uie 


undertaking  they  may  at  tike  beginning,  be- 
fore public,  sentiment  In  regard  Oereto  has 
become  fixed,  have  an  apstoTtanitj  of  dls- 
eus^hig  the  question  with  other  own«s  of 
land  in  the  district,  and,  if  the  undertaking 
be  unwise,  perhaps  defeat  it  by  securing  a 
majority  In  opposltlcm  to  it  Tailing  in  this, 
they  can  still  be  on  guard,  and  vatdi  tbe 
proceedings  leading  up  to  the  asseesmmt,  to 
see  that  they  are  r^olar  and  in  conformity 
with  the  law.  We  think,  for  these  reasons, 
that  the  provisloh  as  to  tiie  time  of  the  pub- 
lication Is  for  the  benefit  and  protection  of 
the  landowners  of  the  district,  and  must 
therefore  be  treated  as  mandatory.  The  com- 
plaint alleged  facts  showing  that  the  ordi- 
nance establishing  tbe  district  was  not  legal- 
ly adopted,  and  not  published  within  the 
time  and  in  the  manner  required  by  law.  It 
therefore  stated  a  good  cause  of  action,  and 
the  demurrer  should  have  been  overruled." 
'  The  statute  under  consideration  and  that 
passed  upon  in  Crane  v.  Slloam  Springs, 
supra,  are  the  same  exc^t  as  to  the  time 
for  the  publication  of  the  notice.  The  stat- 
ute has  been  changed  since,  the  above  ded- 
slon  so  as  to  require  the  publication  to  be 
made  within  20  days  Instead  of  5.  Act  of 
May  3,  1901  (Laws  1901,  p.  264). 

[1]  The  omission  from  tbe  publication  of 
the  ordinance  designating  the  district  of 
the  half  of  2  bloc^,  containing  12  lots,  Is 
so  material  and  important  a  variance  from 
the  petition  and  ordinance  as  passed  as  to 
destroy  the  validity  of  the  attempted  organi- 
ration  of  the  district.  It  was,  In  legal  effect 
no  publication  at  all,  and  did  not  comply 
with  the  statutory  requirement 

The  object  of  designating  the  boundaries  of 
the  district  was  to  enable  the  prcqwrty  own- 
ers included  therein  and  affected  thereby  to 
easily  ascertain  what  property  was  Included 
in  tbe  district  Tbe  owners  of  these  lots, 
if  they  were  to  be  Included  In  the  district, 
had  a  right  under  the  law  to  be  notified 
thereof  so  that,  as  was  stated  in  the  above 
ease,  if  they  wished  to  oppose  tbe  undertak- 
ing, they  might  do  so  at  the  beginning, 
"before  public  soitiment  in  regard  thereto 
h^d  become  fixed,"  and  "have  an  opportunity 
of  discussing  tbe  question  with  oth&e  owners 
of  land  in  the  district,"  and  "perhaps  defeat 
it  by  securing  a  majority  in  opposition  to  It" 

It  would  be*very  unjust  to  property  own- 
ers to  include  them  In  the  district  without 
giving  them  the  opportunity,  if  tbey  deemed 
It  unwise,  to  protest  against  It  and  to 
deavor  to  convioce  and  persuade  their  neigh- 
bors of  its  inexpediency.  This  right  Is  in- 
tended to  be  guaranteed  to  every  owner  of 
land  in  the  district  1^  the  statute  under  ccoi- 
fldderatlon. 

The  publication  at  this  notloe  In  tiie  man- 
ner prescribed  by  the  statete  is  Jnrlsdlctton- 
Bl.  and  the  district  is  not  (seated  wlthont 
it    As  is  said  by  the  Supreme  Ooott  of 
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(^Ufomla,  In  WilUama  t.  Board  of  Snper- 
Tlsors.  58  Cal.  237 :  "The  statutory  publica- 
tion was  one  of  the  jurlsdlctioDal  steps  In  the 
proceedings,  and,  as  the  petition  in  question 
was  not  published  In  accordance  with  the 
requirement  of  the  ^tute,  all  of  the  subse- 
qoeut  proceedings  were  invalid."  Other  ao- 
tliorlties  to  the  same  effect  aa  the  case  abore' 
mentioned  are  cited  in  appellees'  brief;  but 
the  question  is  ruled  by  our  own  decision  In 
Crane  t.  Slloam  Springs,  supra. 

[2]  Since  district  No.  167  has  no  vaUd 
existence,  the  auctions  in  the  C(»uplaint  as 
set  forth  in  the  statement  showing  that  the 
appellants  are  nevertheless  attempting  to  In- 
terfere with  the  appellees  as  commissioner 
of  district  No.  186  in  proceeding  with  their 
work,  and  the  necessity  of  the  Injunction  In 
order  to  prevent  a  multiplicity  of  salts,  were 
snffldent  to  give  the  chancery  court  Juriadlc- 
tlou. 

The  judgment  Is  correct,  and  It  Is  affirmed. 


BflLLBR  T.  FAHMBRS'  BANK  &  TRUST  CO. 
(Supreme  Court  of  Arkansas.  Jane  10, 1912.) 
1  Pabtt  WAixa  (I  10*)— BnoiNCB— Som- 

CIBITOT.  ■ 

In  an  action  to  enjoin  defendant  from 
ming  a  wall  which  be  claimed  was  a  party  wall, 
evidence  held  to  ahow  that  the  gr&ntora  of 
plaintiff  and  defendant  bad  eatabtished  a  bonnd-- 
ary  Une  between  the  two  lots  and  erected  the 
wan  on  that  line;  possesBion  being  delivered 
to  each  one  under  an  agreement  providing  for 
the  joint  construction  and  ownership  of  the 
wall. 

[Ed.  Note.--For  other  cases,  see  Party  Walls, 
Cent  Dig.  »  54-64;  Dec.  Dig.  |  10.*] 

2.  BOUNDASIES  (i  48*)— X^ABLISHICKNT. 

Where  the  bonndary  line  between  owners 
of  land  is  in  dispute,  and  they  establish  a 
boondaiy  following  it  by  possession  with  ref- 
erence to  tbe  boundary  so  fixed  though  not  for 
the  fun  statutory  period,  tbat  U&e  becomes 
the  tranndary  line. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
CenL  Dig.  ||  232-242;  Dec.  Dig.  1  4&*] 

8.  Pabtt  Walls  (|  6*)— Possnsioir. 

One  ownine  a  boilding  inclosed  on  one  side 
by  a  party  wall  does  not,  by  tils  possession  of 
the  bnildiog,  have  possession  of  the  entire  par- 
ty walL 

[Ed.  Notfc— For  otiier  cases,  see  Par^  Walls, 
Cent  Dig.  H  14-18;  Dec.  Dig.  |  6.*] 

4.  pABTT   WALL8    (f  »*)— BONA   FiDK  PUB- 
CHASEE. 

Where  a  pnrchaser  of  a  building,  one  wall 
of  wliich  was  a  party  wall,  noticed  that  the 
van  was  fixed  on  the  outside  (or  the  erection 
of  another  building,  he  was  not  a  bona  fide  pur- 
chaser irithont  notice  of  tbe  fact  that  it  was 
a  party  waU;  it  appearing  that  the  agreement 
between  bis  grantor  and  the  owner  of  the  ad- 
jotnlng  land  for  the  erection  of  a  party  waU 
was  recorded. 

[Bd.  Note.— For  other  cases,  see  Party  WaOs, 
C«it  Dig.  H  42-68;  Dec  Big.  |  «.♦] 

B.  Pabtt  Walls  (S  10*)— Bubdbn  of  Pboof. 

Where  tbe  owner  of  a  building  sought  to 
enioin  an  adj<rtiitDg  landowner  from  using  bis 
wan  aa  a  party  wall,  the  bnrden  of  proving 


that  the  wall  rested  entirely  upon  his  land  was 
upon  tbe  complaining  party. 

[Bd.  Note.— For  other  cases,  see  Par^  Walls, 
Cent  Dig.  H  64-64;  Dec.  Dig.  |  UX*] 

Appeal  from  Yell  Chancery  Court;  Jer- 
emiah G.  Wallace,  Chancellor. 

Action  by  S.  E.  Miller  against  the  Farmers' 
Bank  &  Trost  Company,  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

The  appeUant  plaintiff  below,  alleged  tbat 
be  was  the  owner  of  lot  No.  2  In  block  let- 
tered In  tbe  town  of  DardanAlle,  state  of 
Arkansas,  by  warrant  deed  from  Jobn  O. 
Brooks,  tbe  owner  of  said  lot;  tbat  from  tba 
lltb  day  of  April,  1902,  when  he  recdved  Us 
deed,  be  had  been  in  the  peaceable,  open,  con- 
tinnons,  and  adverse  imsaeaslon  of  the  lot 
He  all^^  that  tbe  defmdaut,  "dalmli^  to 
be  the  omux  of  lot  1  m  said  Uock  Is 
now  having  a  hrkik  building  erected  on  said 
lot  1;  tbat  Ibfi  norOi  line  of  said  lot  adjoins 
the  soatb  lino  of  lot  2;  tbat  dedradant  Is 
claiming  On  rl^  and  proceeding  to  attacb 
its  east  and  west  walls  to  tbe  plalntUTs 
brick  wall,  and  tbns  not  only  Indoalng  6 
Inches  In  width  and  8S  feet  In  lengtb,  or 
more^  of  plaintiff's  lot,  but  Is  juing  tba 
soatb  waU  of  plaintiff's  building  as  the  nortb 
wall  ct  its  building."  He  alleged  that  the 
"defendant  claims  tbe  ri^^t  to  use  tbe  wall 
by  vlrtne  of  a  deed  from  a  Hall,  and  tbat 
U  O.  HaU  bad  no  title  or  right  to  convey 
any  of  the  wall,  nor  bad  any  right  or  title 
to  the  str^  of  land  sought  to  be  Inclosed  by 
tbe  defendant"  He  further  alleged  that  he 
purcbased  and  paid  for  all  of  lot  2  and  all 
of  tbe  wall  in  good  faltb,  believing  be  was 
acquiring  the  Cull  title  and  Interest  In  both 
lot  and  wall.  He  farther  alleged  that  L.  C. 
Hall,  the  grantor  of  the  defendant,  "repre- 
sented  to  plaintiff,  at  the  time  the  latter 
purchased  the  lot  that  the  title  was  clear, 
and  tbat  the  plaintiff,  relying  on  his  repre- 
saltation,  purchased  the  lot  all  the  while 
believing  that  be  was  acquiring  the  title  to 
all  of  the  lot  and  all  improvements  thereon." 
He  therefore  allied  that  Hall  was  estopped 
from  sellli^  or  setting  up  title  thereto;  that 
he  forbade  tbe  defendant  from  using  the  wall 
or  Inclosing  a  part  of  his  lot  No.  2  within 
that  boilding,  but  that  It  notwithstanding, 
was  proceeding  to  erect  Its  building  on  the 
lot  to  his  great  and  irreparable  Injury.  He 
therefore  prayed  for  a  temporary  restraining 
order,  and,  on  final  hearing,  permanent  In- 
Jonctlon  restraining  and  enjoining  defendant 
from  extending  the  walls  of  Its  building  on 
his  said  lot  in  the  manner  alleged  in  bis 
complaint 

The  defendant  In  its  answer,  denied  that 
the  plaintiff  was  the  exclusive  owner  of  the 
wall  referred  to  In  bis  complaint  and  aver- 
red that  the  wall,  inciudli^  the  foundation, 
was  erected  upon  the  line  "dividing  lots  1 
and  2  In  the  block  lettered  'I'  in  the  town 
of  Dardaneile,"  in  the  year  1804,  by  agree- 
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m&it  between  Wm.  Brooks,  the  tiien  owner  of 
lot  2,  and  J.  M.  Harkey,  who  was  then  the 
owner  of  lot  1;  that  Oie  said  Harkey  con- 
reyed  the  same  to  I*  O.  Hall;  and  that  L. 
G.  Hall  cQUT^ed  lot  1  to  the  defendant,  who 
holds  title  to  the  south  half  of  the  wall  In 
controversy  as  a  division  wall.  The  defend- 
ant alleged  that  lot  2  Is  24  feet  wide  and  Is 
covered  by  a  brick  building  of  tba  same 
width,  measnring  from  the  cotter  of  the 
north  wall  of  the  building  to  the  center  of 
the  south  wall  thereof,  and  that  24  feet  Is 
all  the  ground  that  was  conveyed  to  plaintiff 
by  Wm.  Brooks,  under  whom  plaintiff  claim- 
ed. The  defendant  further  denied  that  the 
plaintiff  at  any  time  held  tlUe  to,  or  that 
he  had  been  in  possesBlon  of,  tlie  south  half 
of  the  division  wall  and  Its  foundation  as 
dalmed  and  set  forth  In  the  complaint,  or 
ttiat  he  had  paid  taxes  or  insurance  on  same. 
Defendant  also  denied  the  allegations  -as  to 
Innocrat  purchaser,  and  set  op  that  the  plain- 
tiff knew  at  the  time  and  was  folly  advised 
at  the  time  he  purchased  that  the  south  half 
of  the  division  wall  was  erected  on  lot  1 
and  was  owned  and  held  by  L.  O.  Hall,  un- 
der whom  the  defendant  claims  title. 

There  was  adduced  In  evidence  the  follow- 
ing agreement:  "This  agreement  entered  into 
this  ISth  day  of  August,  1894,  by  and  be- 
tween John  C.  Brooks  and  John  M.  Harkey, 
both  of  the  county  of  Yell  and  state  of  Ar- 
kansas, wltnesseth:  That,  whereas,  the  said  \ 
John  O.  Brooks  is  the  owner  of  lot  No.  2 
In  block  *!'  and  the  said  John  M.  Harkey  Is 
the  owner  of  lot  No.  1,  said  block,  in  the 
town  of  Dardanelle;  and,  whereas,  the  said 
John  G.  Brooks  contemplates  the  erection  of 
a  brick  building  on  said  lot  No.  2,  the  south 
wall  of  which  is  to  be  erected  on  the  line 
dividing  said  two-mentioned  lots,  severally 
owned  by  the  said  John  C.  Brooks:  Of  said 
division  wall,  the  said  John  M.  Harkey  here- 
by agrees  to.  pay  one-tblrd  of  the  expenses 
incurred  In  the  building  of  said  wall,  includ- 
ing the  necessary  excavation  for  a  rock 
foundation  for  said  wall,  and  said  founda- 
tion to  be  built  of  rock  and  mortar,  and  the 
cost  thereof  not  to  exceed  sixteen  cents  per 
cubic  foot,  the  cost  of  said  brick  wall  not  to 
exceed  $10.00  for  each  one  thousand  of  bricks 
placed  In  said  wall,  Including  all  and  every 
expense  incurred  in  the  building  of  same. 
It  is  further  agreed  by  and  between  the  said 
parties  hereto  that  the  height  of  said  wall 
is  to  be  thirteen  feet  between  the  floor  and 
ceiling  joists,  and  is  to  extend  three  and  one- 
half  feet  above  the  roof  of  the  building; 
that  the  rock  foundation  Is  to  be  of  sufficient 
width  for  the  support  of  flooring  joists  on 
each  side  of  said  wall;  the  openings  are  to 
be  made  or  left  therein  in  the  south  side  for 
both  floor  and  ceiling  joists,  the  number, 
size  and  place  of  openings  to  be  designated 
by  the  said  John  M.  Harkey.  And  it  is  here- 
by agreed  by  and  between  the  said  parties 
hereto  that  In  ccmsideratlon  of  tiie  payment 


by  the  said  Jolm  U.  Barker  of  onfr-UUzd  of 
the  cost  of  the  erection  of  said  division  wall, 
the  same^  Including  fb»  foundation.  Is  to  be 
equally  owned  and  controlled  by  the  said 
John  O.  Brooks  and  John  H.  BbAey.  the 
parties  hereto,  that  Is  to  say:  The  said 
John  O.  Brooks  Is  to  be  and  become  the  own- 
er of  the  north  one-half,  and  the  said  John 
M.  Haikey  of  the  south  one-half  of  said  vratL 
It  Is  further  agreed  the  parties  hereto 
that  titta  of  th^  may  at  any  time,  at  his 
own  expense^  build  on  top  of  said  wall  for 
the  purpose  of  the  erection  of  a  second  story. 
And  should  the  other  party  desire  to  make 
use  of  such  second  story  wall  he  can  do  so 
by  paying  to  the  party  building  it  one-half 
of  such  cost  In  witness  whereof,  the  said 
parties  have  hereunto  set  their  hands  and 
seals  this  8d  day  of  SepUnbeae,  18M. 
[Signed]   John  a  Broolu.  J.  H.  Harfcej." 

A  witness  by  the  name  of  liocas  Welaer 
testified  as  follows:  **I  have  lived  tat  Dar- 
danelle since  the  year  1876.  I  am  a  rock 
mason.  I  laid  the  foundation  between  lota  1 
and  2  in  block  T  In  the  town  of  Dardandle, 
Tell  county.  John  G.  Brooks  told  me  where 
to  build  the  foundation  referred  to.  He  put 
down  some  stakes  and  told  me  that  was  the 
center  of  the  wall  and  to  extend  tbe  wall 
one  foot  on  each  side  from  the  center.  In 
fixing  the  place  where  the  foundation  was 
to  be  built,  we  commenced  measuring  from 
the  southwest  corner  of  Isham's  restaurant, 
which  Is  situated  on  the  north  side  of  Brooks* 
brick  buildtog,  which  Is  about  the  middle  of 
block  'I.'  There  was  an  old  shanty  situated 
on  the  south  side  of  the  wall  tliat  I  buUt 
There  was  about  18  inches  vacancy  between 
the  wall  I  built  and  the  old  bouse." 

The  plalutlff,  in  his  own  behalf,  testlfled, 
in  substance,  that  the  south  wall  of  his  build- 
ing (the  wall  tn  controversy)  belonged  to  him. 
He  claimed  title  to  all  of  the  lot  and  build- 
ing by  the  statute  of  limitations  of  seven 
years.  Lots  1  and  2  are  each  24  feet  wide. 
The  defendant's  new  building  is  24  feet  and 
7  inches  wide,  to  his  building.  At  the  time 
of  the  execution  of  the  deed  to  him,  he  un- 
derstood that  he  was  to  get  the  whole  thing. 

On  cross-examination,  he  testlfled  that  lot 
No.  2  is  24  feet  wide,  and  his  building  from 
the  middle  of  the  south  wall- to  the  middle 
of  the  north  wall  Is  24  feet  The  rock  foun- 
dation of  the  south  wall  of  his  building  ex- 
tends out  past  the  brick  5  inches,  sufficient 
to  receive  the  sleepers  of  another  building. 
There  were  soft  brick  left  in  the  upper  pert 
of  the  south  wall  of  his  building  to  receive 
joists  for  the  celling  of  a  building  that  might 
be  erected  on  lot  1.  He  never  saw  any  con- 
tract between  Brooks  and  Harkey  In  regard 
to  the  division  wall.  It  la  24  feet  from  the 
south  side  of  his  south  wall  to  the  south  side 
of  Bullock's  wall  (meaning  the  inside  of  his 
north  wall).  He  paid  the  taxes  on  the  wall 
all  the  while  since  he  bought  the  property; 
that  is,  he  paid  the  taxes  on  lot  No.  2  and 


Digitized  by 


Ark) 


M1LI;EB  r.  FARMERS*  ft  TBUST  Oa 


5t6 


tbe  Improvementa  tm  same.  Hr.  Hall  (tbe 
grantee  of  appellee)  never  offered  to  pay  on 
It  and  never  aaaessed  it  to  himself.  It  was 
aaseeaed  all  tlie  wbile  in  plalntUTs  name. 
Tbe  soft  brick  bad  been  seen  by  plaintiff  In 
bla  mil  before  the  old  tmUdlng  was  'torn 
down.  These  soft  brl<A  were  takea  ont  and 
the  Joists  for  tbe  new  bnilding  were  put 
In  his  wall.  No  part  of  his  sooth  wall  Is  on 
lot  1.  According  to  Hunt's  smrrey,  his  south 
wan  lacks  one  inch  of  reaching  to  lot  1. 

Charles  Hunt  testified :  That  he  was  snr- 
Teror  of  Tell  county.  Ha  was  acquainted 
with  Jos^h  Brearly,  Sr.,  who  was  the  owner 
of  the  land  on  which  Dardanelle  was  sltoat- 
ed.  niat  he  was  a  practical  surveyor;  that 
he  laid  off  aud  showed  tbe  proper  location 
for  lot  1  In  block  6  In  the  town  of  Dardanelle 
at  the  time  of  the  building  of  the  Murdock 
ti  Kimball  storehouse.  That  said  storehouse 
is  still  stsnding,  and  ifieasurlng  from  tbe 
southwest  comer  of  block  5  "I  find  that  the 
two  lines  between  lots  1  and  2  in  block  I  of 
Bald  town  of  Dardanelle  la  along  the  south 
line  of  Dr.  S.  E.  MfUer's  wall,  and  that  no 
part  of  S.  B.  Miller's  brick  wall  Is  on  lot  1 
of  said  block  I,  but  the  rock  foundation  ex- 
tending further  south  than  the  brick  wall  Is 
on  said  lot  1  In  block  I.  There  are  no  rec- 
ords or  field  notes  of  the  lots  and  blocks  in 
the  town  of  Dardanelle,  and  I  have  no  knowl- 
edge of  the  starting  pobit  from  which  I  made 
the  survey  for  Dr.  S.  E.  Miller,  except  what 
I  was  told  by  Dr.  Brearly,  the  founder  of 
the  town,  and  block  I  was  not  laid  off  by  the 
latter.   According  to  my  survey,  lot  1,  block 

1,  abuts  against  the  wall  between  lots  1  and 

2,  block  I.  I  also  measured  tbe  three  brick 
bnildings  erected  by  John  C.  Brooks  about 

now  owned  by  S.  E.  Miller,  C.  0.  Sims, 
and  B.  O.  Bullock.  Each  has  24  feet  front 
from  the  middle  of  each  division  wall»  In- 
cluding the  one  between  lots  1  and  2.  If  the 
north  wall  of  the  Dardanelle  Bank-  building 
is  on  the  proper  line,  then  lot  No.  1,  block 
I,  will  extend  1%  inches  into  the  wall  be- 
tween lots  1  and  2  in  block  I." 

W.  S.  McCarroU  testified,  for  the  appellee, 
that  he  was  its  cashier.'  Its  bank  building  la 
situated  on  lot  1,  bIo(^  I,  of  the  town  of  Dar- 
danelle, Ark.  He  measured  the  distance  from 
the  north  wall  of  the  Dardanelle  Bank  ft 
Trust  Company's  building,  situated  ou  the 
northwest  comer  of  block  A  of  said  town. 
The  distance  is  74  feet,  lacking  two  Inches, 
from  that  point  to  the  sooth  side  of  the  divi- 
sion wall,  allowing  50  feet  for  the  width  of 
the  street  and  24  feet  for  the  width  of  lot  1 
in  block  L  He  made  the  measurement  with 
a  tapdine. 

The  court,  after  hearing  tbe  evidence,  en- 
tered a  decree  dismissing  the  appellant's  com- 
plaint for  want  of  equity,  and  he  duly  prose- 
cutes this  appeaL 

John  M.  Parko',  of  Dardanelle,  for  appel- 
lant. Jj.  G.  Hall,  of  Dardanelle,  for  app^lee. 


'  WOOD.  J.  (after  stating  the  facts  as  above). 
£1f2]  The  proof  shows  that  the  loto  In  bkwk 
"I,"  In  tile  town  of  Dardanelle  Yell  county. 
Ark.,  were  24  test  wide.  The  grantor  of  ap- 
pellant, J.  C  Brooks,  about  the  year  1894, 
erected  brliA  buildings  on  lots  2.  8,  and  4 
in  block  "I**  of  said  town.  The  evidence 
warrants  the  oondaslon  that  each  <tf  these 
bulldtogs  was  to  have  a  ftont  of  24  feet  from 
the  middle  of  the  division  wall  b^em  each 
of  them.  We  ue  of  tbe  opinion  that  the 
proof  warrants  die  coiuAuslon  tiiat  the  then 
owner  of  the  lots  Intended  tor  the  walls  be* 
tween  each  of  tbe  buildii^  tfeeted  by  him 
on  lots  2,  8,  and  4  to  be  a  division  wall.  At 
the  time  be  erected  the  buildings,  he  was  not 
tiie  owner  of  lot  No.  1,  adjohilng  lot  2  on  tin 
soath,  BO  he  entered  into  an  agreement  with 
the  owner  of  that  lot,  J.  H.  Haikey,  that  tin 
wall  which  be  was  thsm  bnilding  on  lot  Na 
2,  between  lots  1  and  2,  ahonld  be  a  party 
wall.  The  building  of  tbis  wall  was  neces* 
sary  to  compile  bis  building  on  lot  No.  % 
and,  as  he  did  not  own  tot  Na  1,  be  mtenH 
into  tbe  agteemmt  donbtlesa  for  tiie  purpose 
of  giving  tbe  owner  vl  lot  No.  1  an  Intoest 
In  that  wall. 

Then  can  be  no  well-founded 'doubt  bnt 
what  the  agreemott  between  Broi^  and  Har- 
k^  set  forth  In  tin  record  was  intended  to 
be  an  agreement  tor  the  orection  of  a  party 
wall.  That  being  true  It  cannot  be  nuln- 
tabled  that  Brooks  m  bis  grantees  were  at 
that  time  In  the  possution  the  oitlre  wall 
between  lots  1  and  2 ;  or»  in  other  words,  the 
half  of  tbe  wall  that  was  asidgned  to  Har- 
key  under  the  agreement  wo  in  bis  posses- 
sion from  the  date  of  that  Mreemmt,  and 
those  who  dalmed  under  him  got  the  benefit 
ot  his  possession.  Tbe  contention  of  appe- 
lant that  he  has  24  feet  front  in  lot  2,  meas- 
ured from  the  south  side  of  tin  wall  on  lot 
2  to  the  south  side  of  tbe  wall  on  lot  S,  would 
have  the  ^ect  of  Ignoring  the  party  or  di- 
vision wall  between  Brooks,  bis  grantor,  and 
Harkey,  through  whom  appellee  deralgns  ti- 
tle, and  also  the  division  wall  that  Brooks 
evidentiy  Intended  to  erect  between  the  three 
buildings.  The  contention  of  the  appellant 
gives  the  awner  of  the  three  buildings  erected 
by  Brooks  and  sold  by  him  to  other  parties 
only  one  wall  to  each  of  their  buildings.  This 
was  not  In  contemplation  of  Brooks  at  the 
time  he  entered  Into  the  agreement  with 
Harkey  as  to  the  party  wall;  but  this  fact 
argues  strongly  that  Brooks  intended,  at  the 
time  be  was  erecting  these  buildings,  that 
each  of  the  walls  between  the  buildings  on 
the  several  lots  should  be  par^  or  division 
walls,  and  that  the  24-foot  frontege  to  each 
lot  should  be  measured  from  the  middle  of 
each  wall  between  the  several  buildings,  and 
that  his  purpose  In  entering  Into  the  agree- 
ment with  Harkey  was  to  establish  a  party 
wall  regardless  of  the  exact  boundary  Une 
between  them. 

The  deed  from  Hark«7  to  Ii.  O.  Hall,  which 
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was  made  an  exhibit  to  the  deposition  of  the' 
cashier  of  appellee,  together  with  the  teeti- 
mony  of  the  man  who  erected  the  wall  un- 
der the  direction  of  Brooks,  the  owner, 
shows  clearly,  we  think,  that  the  wall  in 
controversy  was  Intended  by  the  then  own- 
ers of  the  property  to  be  built  on  the  bound- 
ary line  between  their  lots  r^rdless  of  the 
true  boundary,  and  was  to  be  a  party  wall. 
The  deed  from  Harkey  to  Hall  recites  that 
the  former  conveys  to  the  latter  "also  all  my 
right,  title  and  Interest  in  and  to  a  certain 
brick  division  wall  built  by  John  O.  Brooks 
on  the  dividing  line  between  said  lot  1  and 
the  lot  contiguous  and  north  of  the  said  lot 
1,  said  division  wall  having  been  built  in  ac- 
cordance with  the  terms  and  conditions  of  a 
certain  contract  entered  Into  and  executed 
by  the  said  J.  C.  Brooks  and  J.  M.  Harkey 
on  the  8d  day  of  September,  1804."  This 
deed  was  on  record  when  the  lyipellant  pur- 
chased the  lot  in  controversy. 

We  are  of  the  opinion  that  the  clear  inre- 
ponderanoe  of  the  evld«ice  ahows  that  the 
owners  of  the  lots  from  whom  the  appellant 
and  the  appellee  deralgn  title  established 
the  boundary  line  between  lots  1  and  2  and 
erected  the  wall  In  oontroTeragr  on  that 
boundary  line,  and  that  possession  was  de- 
livered to  each  of  the  respeetiye  parties  un- 
der that  agreement,  and  that  th^  and  their 
grantees  are  bonnd  by  such  agreement 

Mr.  Justice  Hart,  speaking  for  this  court, 
in  Payne  t.  UcBrlde,  96  Ark.  168. 131  S.  W. 
468,  quottUg  from  Kitchen  t.  Gbantiand, 
130  Iowa,  ei8,  lOS  N.  W.  867,  8  Ana.  Cas. 
81,  said:  "Where  there  la  a  doubt  or  un- 
certainty, or  a  dispute  aa  to  the  true  lo- 
cation of  a  boundary  line,  Uie  parties  may 
by  parol  fix  a  line  which  wUl,  at  teast  when 
fallowed  by  possession  with  reference  to 
the  boundary  so  fixed,  be  conclusiTe  upon 
Uiem,  although  the  pomesslra  la  not  fbr  the 
full  statutory  period"— citing  other  cases 
by  Oils  court  announcing  the  same  doctrine. 

In  Outier  t.  Calllson,  72  IlL  IIB,  it  is 
said:  "It  is  a  principle  well  established  that 
the  owners  of  adjoining  tracts  of  land  may 
by  parol  agreement  settle  and  establish  per- 
manently a  boundary  line  between  tb^r  lands, 
which  wUen  followed  by  possession  according 
to  the  lines  so  agreed  upon  Is  binding  and 
conclusive  not  only  upon  them  but  tbelr 
grantees." 

[3]  The  appellant's  contention  that  he  has 
been  in  possession  for  the  statutory  period 
cannot  be  sustained.  Bis  possession  of  the 
storehouse  Inclosed  by  the  party  wall  does 
not  give  him  possession  of  the  entire  wall, 
but  be  only  bad  possession  of  such  part  of 
the  wall  as  was  conveyed  to  him  by  his 
grantee.  The  owner  of  adjoining  lot  No.  1, 
by  virtue  of  the  agreement  as  to  the  bound* 
ary  and  party  wall,  got  possession  of  that 
part  of  the  wall  coming  to  him  under  the 
agreement 


[4]  The  contention  that  appellant  had  no 
notice  of  the  appellee's  rights,  and  that  he 
was  therefore  an  Innocent  purchaser,  is  not 
well  taken.  His  own  testimony  shows  that 
he  knew  of  the  existence  of  facta  in  r^rd 
to  the  wall  that  put  him  on  notice  and  made 
It  his  duty  to  inquire  as  to  the  title  to  that 
part  of  the  wall  next  to  his  lot  His  testi- 
mony  shows  that  he  knew  that  the  wall  was 
constructed  In  a  manner  so  as  to  admit  an  ad- 
Jolnii^  building  to  he  attached  to  It  Provi- 
sion was  made  for  joists  and  sleepers  to  be 
let  into  the  wall,  showing  that  the  wall  was 
constructed  for  the  purpose  of  having  the 
building  on  the  adjoining  lot  attached  to  the 
wall  In  controversy.  Upon  inquiry  and  ex- 
amination of  the  records  appellant  might 
have  easily  ascertained  the  true  c<mdition 
of  the  title.  He  waa  not  therefore  on  Inno- 
cent purchaser. 

[S]  The  above  discussion  la  based  upon  the 
concession  that  the  wall  in  controversy  was 
built  wholly  upon  the  lot  of  appelant  We 
are  of  the  opinion,  however,  that  It  Is  not 
shown  by  a  clear  preponderance  of  the  evi- 
dence that  such  is  the  fact  The  burden  in 
this  respect  was  upon  the  appellant  and,  as 
we  view  the  testimony,  he  has  failed  to  es- 
tablish by  a  clear  preponderance  of  the  tes- 
timony that  the  wall  In  controversy  waa 
built  entirely  upon  lot  No.  2.  It  is  by  no 
means  clear  that  the  measurements  under 
which  he  claims  were  based  upon  an  ac- 
curate survey  of  the  lots  in  question.  The 
testimony,  at  most  in  our  opinion,  fixes  no 
definite  and  certain  points  established  by  a 
survey  shown  to  be  correct,  from  which  the 
measurements  were  taken.  According  to  the 
testimony  of  the  cashier  of  the  bank  and 
the  'points  from  which  he  measured,  the 
wall  in  controversy  was  at  least  two  Iiichee 
on  the  lot  owned  by  the  appellee,  while  ac- 
cording to  some  of  the  other  testimony  in 
the  record  the  wall  was  entirely  on  the  lot 
of  the  appellant  But  there  was,  to  say  the 
least,  great  doubt  and  uncertainty  about  it 
and.  under  the  circumstances,  the  agree- 
ment between  the  then  owners  for  the  ee- 
tabltshment  of  a  boundary  line  was  very 
appropriate.  It  is  the  policy  of  the  law  to 
encourage  such  agreements  and  to  give  them 
effect  when  shown  to  exist.  Jas.  Cavanangh 
T.  Samuti  Jackson,  91  Cal.  580,  27  Pao.  931 ; 
Levy  V.  Maddox,  81  Tex.  210,  16  S.  W.  877. 

The  doctrine  of  estoppel  has  no  applica- 
tion to  the  facts  In  this  record. 

The  judgment  of  the  chancery  court  la  cor- 
rect and  it  la  affirmed. 


PFB1FFBR  8T0NB  GO.  T.  FORD. 

(Sapreme  Court  of  Arkansas.   June  17,  1912.) 

1.  Appeal  and  Ebrob  (|  1002*)— Bevikw— 
Qdestioiis  of  Fact. 

Where  the  evldes'ie  was  coDflicti&g  as  to 
whether  an  employer's  saperintendeot  promised 
an  employ^  to  remedy  a  partlenlar  danger  cod* 
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seoted  with  the  wort,  and  the  jnry  foand  a  ver- 
dict for  plalDtitf.  this  issue  will  be  treated  on 
Bl^al  as  settled  in  plaintiff's  favor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3035-3987;  Dec.  Dig.  B 
1002.»] 

2.  Uabtxb  ahd  Sebtakt  (|  289*)— Aotionb 
rob  irjitsies— gontsibvtobt  nbqi.iqbnce 

— QuEOTIOnS  FOB  JUBT. 

Where  an  employ^  was  injured  while  saw- 
ing stone  by  it  (ailing  on  hie  hand,  dae  to  a 
dry  seam  in  the  stone,  and  there  was  evidence 
that  at  the  time  the  atone  was  covered  with 
Eand  and  water,  so  that  the  seam  was  not  read- 
flj  observable,  that  the  employer's  superintend- 
ent had  promised  to  have  extra  supportB  put  un- 
der atones  containing  seams,  and  that  it  was 
the  custom  of  the  superintendent  to  inspect 
Btone  before  sawing,  whether  the  employ^  was 
Begligent  in  not  discovering  the  aeam  himself 
and  placing  the  neeewarj  aupports  nnder  it  vaa 
for  ue  jazy. 

[Ed.  Noteu— For  oflier  caaea,  eee  Master  and 
^ant,  Gent  Dig.  H  1089-1182;  Dec.  Dig.  | 

8.  HAffTEB  AND  SeBTANT  (|  221*>--I/IABrLirr 
FOB  InJUBIBS— ASSUUPTION  OF  RiBK. 

Where  an  employer'a  aaperinteodent  prom- 
ised an  «npIoy4  engaged  In  sawing  atone  to 
have  extra  supports  put  under  stonee  contain- 
ing seams,  the  employ^  did  not  assume  the  risk 
(tf  iojuiT  due  to  ancb  seams  b7  proceeding  with 
tiie  work,  unless  the  danger  was  ao  obvioua  that 
a  prudent  person  would  not  have  exposed  him- 
self to  it 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ($  638-647;  Dec.  Dig.  | 
221.*  J 

4.  Hasteb  and  Sbbvaht  (i  289*}— AonoNs 
FOR  iNJintlES — Contbibutobt  Neolzgencb 
— Questions  fob  Jubt. 

where  an  employ^  while  standing  on  a  slip- 
pery incline  engaged  in  sawing  a  stone  placed 
his  hand  against  the  stone  to  brace  himself  in 
order  to  unfasten  the  saw  which  had  hang  in 
the  stone,  and  was  injured  by  a  part  of  the 
stone  rolling  over  his  hand,  it  waa  a  qnestlMi 
for  the  jniy  whether  he  waa  negligent  In  plac- 
ing bis  hand  on  the  stone. 

(Ed.  Note.— For  other  cases,  see  Maater  and 
Servant  Oent  Dig.  ||  1069-1182;  Dec.  Dig.  | 
289.  *! 

5.  Appeal  and  Ebbob  (|  1060*)— Rivnw— 
Habmtjss  Erbob. 

In  an  employe's  action  for  injuries  caused 
hj  failure  to  place  proper  supports  under  a 
stone  which  he  was  sawing,  a  reterence  In  coun- 
Kl's  argument  to  the  fact  that  this  was  being 
done  by  the  employer  subsequent  to  the  accident 
was  harmless,  where  It  was  undisputed  that 
such  supports  were  customary,  and  the  only  dis- 

Eote  waa  whether  they  should  have  been  placed 
y  the  employ^  or  the  employer's  superintend' 
ent,  especially  where  the  evidence  that  it  was 
being  done  aubseqnent  to  the  acddent  was  re- 
crived  vtthont  objection. 

raa.  Note^For  oUier  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  4185;  Dec  Dig,  f  1060.*] 

Aroeal  from  Glrcolt  Coort,  Independence 
County ;  R.  B.  Jeffery,  Judge. 

Action  by  E.  T.  Ford  against  the  Pfeiffer 
Stone  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

McCaleb  &  Reeder,  of  Batesville,  for  ap- 
pellant R.  A.  Dowdy,  of  Searey,  and  Old- 
field  St  Cole,  of  Batesville,  for  appellee. 

Mcculloch,  C.  J.  Appellant  owns  and 
opoatea  a  stone  qaarry  in  Independence 


oonnty,  where  stone  Is  quarried  and  sawed 
Into  proper  dimensltma  for  building  material. 
Appellee  was  employed  there  as  a  stone  saw* 
yer,  and  while  ei^ged  In  bis  work  a  large 
piece  of  stone  teil  apart,  and  a  section  of  it 
fell  on  his  band,  and  mashed  off  two  of  his 
fingers.  He  snea  to  recover  damagee,  ally- 
ing negligence  on  the  part  of  the  aapertn- 
tmdent  in  falling  to  protect  blm  by  causing 
proper  bearings  or  supports  to  be  placed  un- 
der a  defective  stone  to  prerent  It  from  fall- 
ing apart  while  bdng  sawed.  He  recoT«ed 
a  judgment  Air  dami«es  In  the  sum  of 
$1,000. 

Stones  were  brought  from  the  quarry  into 
the  yards,  and,  when  they  were  to  be  sawed, 
they  were  loaded  on  trucks  by  the  yardmen 
and  rolled  under  the  saw  shed.  Frequently 
there  were  defects  In  stone,  caused  by  what 
is  termed  "dry  seams,"  and  there  la  danger' 
from  the  falling  apart  of  the  stone  while 
being  sawed  on  acconnt  of  sudi  defects. 
While  appellee  was  sawing  the  large  stone 
in  question,  he  attempted  to  unfasten  one  of 
the  saws,  which  had  hung  in  the  stone.  The 
front  of  the  pit  where  he  was  standing  was 
on  an  incline  and  very  muddy  and  slippery, 
and,  as  he  put  his  hand  on  the  end  of  the 
stone  to  brace  himself  so  that  be  could  open 
up  the  cut  in  which  the  saw  was  fastened,  a 
part  of  the  stone  broke  away,  and  rolled 
over  on  hia  hand  and  mashed  It.  The  testi- 
mony tends  to  show  that  it  Is  necessary, 
where  the  seam  in  the  rock  Indicated  danger 
of  falling  apart  to  place  extra  bearings  or 
supports  under  it  to  prevent  that  happening. 
Appellee  testified  that  about  10  days  before 
bis  injury  he  called  the  attention  of  Mr. 
Miller,  the  superintendent,  to  the  danger, 
and  suggested  to  him  that  when  he  discov- 
ered dry  seams  In  stone,  he  ought  to  have 
the  yardmen  put  extra  bearings  thereunder, 
and  that  Miller  replied  that  he  would  have 
that  done.  He  testified  that  he  relied  upon 
the  promise  of  the  superintendent,  and  sup- 
posed tiiat,  when  seams  appeared  which 
were  calculated  to  produce  danger,  the  bear- 
ings or  supports  would  be  put  under  the 
stone  by  the  yardmen. 

[1]  The  principal  contention  Is  that  the  ev- 
idence was  not  sufficient  to  sustain  the  ver- 
dict; that  Is  to  say,  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  defendant 
or  its  servants,  Bnd  that  [Appellee's  Injury 
was  caused  by  bis  own  negligence  in  failing 
to  protect  himself  by  inspecting  the  stone  for 
dry  seams  and  placing  bearings  under  It 
when  found  to  be  needed,  also  that  It  was  a 
part  of  appellee's  duty  to  look  for  those  dan- 
gers, and  that  he  assumed  the  risk  himself. 
This  contention  entirely  overlooks  the  tes- 
timony to  the  effect  that  the  superintendent 
promised  appellee  to  Inspect  the  stone  for 
dry  seams,  and  to  have  the  yardmen  put  ex- 
tra bearings  thereunder  when  needed  to  pre- 
vent them  from  falling  apart  in  sawing. 
There  is  a  conflict  on  this  point,  but  we  must 
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treat  the  lame  b»  settled  tn  app^ee'a  favor 
by  the  verdict  of  the  Jnry.  There  was  suffi- 
cient testimony  to  warrant  the  Jury  In  find- 
ing that  the  saperlntendent  promised  appel- 
lee that  he  wonm  look  out  for  dry  seams 
and  have  the  yardiaen  put  bearings  under 
the  stone. 

{2]  It  was  aKwllee's  duty  to  exercise  or- 
dinary care  for  his  own  safety,  but  he  had 
the  right  to  act  to  some  extent  upon  the  as- 
lumptlon  that  the  sui>erintendent  had  com- 
plied with  his  promise,  and  It  was  properly 
a  question  for  the  Jury  to  determine  vrtiether 
he  was  guilty  of  netflgenoe  In  failing  to  dis- 
cover the  seams  In  this  particnlar  stone  and 
the  necessity  of  plaidng  extra  bearings  there- 
under, niere  was  soma  evldenee  that  the 
stone  was  covered  with  sand  and  water  at 
the  time  appellee  proceeded  with  the  work 
of  sawing  It,  so  that  the  dry  seam  was  not 
readily  observable.  According  to  the  undis- 
puted testimony.  It  bad  always  bem  the  cus- 
tarn  of  tba  snpuintentoit  to  inspect  the 
stcme  for  die  purpose  9t  ascwtalnlsg.  what 
dimensions  It  should  be  cut  Into,  and,  as  the 
mperintendent  In  that  way  had  ample  op- 
portunity to  dlsoover  the  seams,  It  was  rea- 
sonable for  appellee  to  assume  that  the 
seams  would  be  discovered  by  the  inperln- 
teDdmt  and  extra  bearings  put  under  the 
straw  when  needed.  Upon  Oia  whoiB,  we 
cannot  say  as  a  matter  ct  law  that  appdlee 
was  guUly  of  ne^lgmoe  in  falling  to  dis- 
cover the  dangerous  condiUon  of  the  ttume. 
It  appears  from  the  testimony  that.  whUe 
moat  of  atones  had  seasu  In  them  some- 
where, It  was  not  every  one  that  had  seama 
which  rmdered  the  sawing  of  them  danger- 
ous. 

[t]  Mot  flhtfuld  it  be  said  as  a  matter  of 
law  that  he  assumed  the  risk.  He  had  the 
right  to  r^  upon  the  snperintendmtfs  ful- 
flUmmt  of  his  promise  to  put  extra  bearings 
under  stone  whoi  needed,  and,  unless  the 
danger  was  so  obvious  that  a  prudent  man 
would  not  have  exposed  himself  to  it,  appel- 
lee did  not  assume  the  risk  by  proceeding 
with  his  woifc  about  the  ston& 

[4]  It  is  also  Insisted  that  appellee  need- 
lewly  exposed  hlms^  to  dangor  by  placing 
his  hand  on  the  stone,  but  we  think  the  Jury 
was  the  Judge  of  that  under  the  circum- 
stances of  the  cas&  Exceptions  were  saved 
ta  the  rulings  of  the  court  In  giving  and 
refusing  Instructions,  but  careful  examina- 
tion of  the  court's  cliarge  convinces  us  that 
the  case  wmt  to  the  Jury  upon  instructions 
which  were  correct,  and  which  submitted  the 
whole  law  applicable  to  the  Issues  Involved. 

[1]  One  of  appellant's  witnesses  who  was 
auperintendent  at  the  time  of  the  trial  hav- 
ing succeeded  Miller  was  asked,  on  cross-ex- 
amination, whether  he  liad  adopted  the  cus- 
tom of  causing  extra  bearings  to  be  put  un- 
4ler  the  stone,  and  he  answered  that  such 
was  .the  custom.  No  objection  was  made  to 


this  testimony,  but  an  objecttcm  was  made 
to  the  following  statemoit  of  counsel  for  ap- 
pellee in  his  Closing  argument:  *^ey  say 
that  it  vas  not  necessary  to  put  these  bear^ 
logs  under  that  stone.  I  wonder  why  this  Is 
being  done  now.  It  is  In  evidence  that  It  Is 
being  done  now  and  aver  since  this  ac^dsit 
occurred  It  has  been  don&  This  drawing 
shows  that  It  is  being  done.  I  dm't  amvoae 
they  want  any  other  suit  of  this  kind.  The 
old  saying  Is,  'B^erlence  la  the  besfe  teadk- 
er/  and  X  presume  that  BCr.  MlUer,  It  he  ww 
still  there,  would  be  doing  the  same  Just  as 
Mr.  Stanley  Is  doing."  It  Is  contended  that 
this  was  Improper,  for  the  reason  that  it  In- 
duced the  Jury  to  treat  the  subsequent  con- 
duct of  appellant's  superintendent  aa  an  ad- 
mission of  negligence  in  falling  at  the  time 
of  the  Injury  to  place  extra  bearings  under 
the  stone.  Counsel  rely  upon  the  doctrine 
announced  by  this  court  In  several  c^ses  to 
the  effect  that  it  is  not  compet»it  to  show 
alt^tlons  in  a  plant  or  system  aftw  an  In- 
Jury  for  the  purpose  of  establtadilng  nei^- 
gence.  St.  Louis  Southwestern  Bj.  Co.  v. 
Plumlee,  78  Ark.  147,  9S  S.  W.  442.  In  the 
first  place,  It  may  be  said  that  appellant's 
objection  came  very  late  after  having  al- 
lowed the  testimony  to  go  to  the  Jury  with- 
out objection,  but.  In  addition  to  that,  there 
is  no  room  for  controversy,  under  the  evi- 
dence in  this  case,  that  it  was  the  custom  to 
put  extra  bearings  or  supports  under  stones 
vfhm  It  was  deemed  necessary  on  account  of 
dangerous  conditions.  The  point  at  Issue 
was  as  to  whose  duty  it  was  to  do  that.  Ap* 
pellee  testified  that  the  superintendent  bad 
promised  to  have  that  done  in  the  yard  be- 
fore the  stone  was  brought  under  the  saw 
shed.  On  the  other  hand,  appellant  attempt- 
ed to  prove  that  It  was  the  duty  of  the  ap- 
pellee, for  his  own  safety  and  to  prevent  tbe 
stone  from  falling  apart,  to  Inspect  for  dry 
seams  and  to  place  extra  bearings  therenn- 
det  when  needed-  Now,  the  only  effect  of 
the  argumeait  of  counsd  was  to  InsM  ttut 
appellanfa  superintendent  ludrec(«nlaedtbe 
necesdty  of  having  extra  bearings  under  On 
stone  when  the  dangerous  sltoation  was  In- 
dicated. The  argumott  was  not  to  the  vBact 
that  It  waa  the  duly  of  the  superintendent  to 
see  that  It  was  done.  The  only  effect  of  Out 
argument,  as  we  understand  It,  was  an  In- 
slstuce  tiiat  It  had  always  been  considered 
necessary  to  have  extra  bearings  under  the 
stone.  The  tendency  of  the  argument  was, 
therefore,  not  to  estaUUh  tiie  Act  of  any 
admission  on  the  part  of  the  superlntondait 
For  that  reason  we  are  unable  to  discover 
any  prejudicial  efEect  whidi  Bright  hav*  re- 
sulted from  the  argumoiL 

From  an  examination  of  the  whole  record. 
It  appears  that  no  i»ejudlclal  error  was 
committed,  and  the  judgment  la  ther^re  af- 
firmed. 
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AHESICAN  BONDINO  CO.  OF  BAI/H- 
MOBE  T.  MOBBIS. 
(Soprene  Oonrt  of  ArkanMi.   Jan*  8i  1912.) 

1.  PUADIHG  (I  252*)— AlCBNDCD  COICPLAINTB 
— ErjTOT. 

After  an  amended  complaint  la  subatilated 
toT  the  original,  the  latter  no  longer  can  be 
eonildeTed  a  pleading  in  the  eaae. 

[Ed.  Note.— For  other  casea.  aee  Pleading. 
Cent.  Dig.  H  786-743;  Dae.  Dig.  f  2B2.*] 

2.  Plkadhvo  (|  253*)— Ambnded  Couplaint 
— FAiLtraa  TO  Withdraw  Answer— Bffect. 

Where  the  anawer  to  an  original  complaint 
is  not  withdrawn  on  anbatitntton  of  an  amend- 
ed complaint.  It  standi  aa  an  answer  to  the 
amended  complaint 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  H  744-751;  Dee.  Dig.  |  263.*] 

8.  Appkal  and  Ebbob  (i  QTO*)— AuNDUsnT 

-Judicial  Diacsvnoif. 

Thoogh  Ktrhr's  Dig.  |  6146,  anthoriaei 
amendment  of  i^eadbiga  In  furtherance  of  jui- 
tice,  anch  allowance  is  witl^  the  trial  court's 
diacretion,  exercise  of  iriileh  will  l»a  disturbed 
oolr  for  plain  abuse. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error.  Gent.  Dig.  ||  8825-8881;  Dec.  Dig.  i 
960.*] 

4.  PuADiRo  (I  261*)— Annm— BiGBT  to 
Amkho. 

Under  Klrby'a  Dig.  |  614S,  antiiori^g 
amendment  of  pleadfaiga  in  furtherance  of  jus- 
tice when  the  cUm  or  defoise  Is  not  substas- 
tiallr  changed,  it  waa  not  an  abuse  of  discre- 
tion to  refuse  to  permit  defendant  to  file  an 
amended  anawer  wolch  proposed  to  change  en- 
tirely the  character  of  the  defenae,  more  than 
two  years  after  defendant  had  filed  an  answer 
to  the  original  complaint,  not  denj^ing  the  facts 
alleged  therein  which  were  proposed  to  be  de- 
nied by  the  amended  answer, 

[Ed.  Note.— For  other  casea,  see  Pleading, 
Gent.  Dig.  ||  794-800;  Dec.  Dig.  f  261.*] 

Appeal  from  Pnlaakl  Cbancaey  Court ; 
Jolm  B.  Martinwin  Chgncallor. 

AedML  ttr  John  B.  Morris  against  the 
American  Bondlns  Oompany  of  Baltimore 
and  oOun.  From  an  order  ■nwidfag  a 
decree,  the  Baltimore  Oompany  ^eala.  Af- 
firmed* 

Appellee  filed  his  complaint  on  May  5, 
1909,  In  the  Pulaski  chancery  court  against 
Hos^  Mclicnaan,  a  building  contractor,  the 
appellant,  surety  on  his  bond,  as  sudi,  and 
18  other  defendants,  alleging  that  he  had 
agreed  with  the  said  McLennan  for  the  con- 
»t ruction  of  a  boildlng  for  an  orphanage 
near  the  dty  of  Little  Bock  to  be  maintained 
as  a  home  for  indigent  orphans  as  a  public 
charity;  that  the  contract  price  of  the 
bnlldlng  was  |86,440,  "to  be  paid  on  estt- 
mates  made  by  the  architect,  monthly,  dur- 
ing the  progress  of  the  work  *  •  *  based 
«n  the  value  of  the  labor  performed  and 
material  used  In  the  building,  10  per  cent  of 
the  estimates  to  be  retained  until  full  com- 
pletion and  final  acc^tance  of  the.  work." 
A  copy  of  tbe  contract  was  set  out  In  the 
complaint,  and  also  a  copy  of  the  bond  exe- 
cuted by  the  contractor  In  the  sum  of  f40,- 
000,  with  the  American  Bonding  Oompany, 


appellant,  as  surety  thereon.  It  was  al- 
leged "that  the  building  la  now  Incomplete; 
that  the  arcbttect  has  made  monthly  esti- 
mates up  to  and  Including  the  month  of 
March,  1909,  and  that  all  sums  owlug  by 
the  terms  of  the  contract  have  been  paid, 
the  plaintiff  baring  retained  ten  per  cent. 
(10%)  of  the  estimates  as  provided  in  the 
contract;  that  many  persons  have  made  de- 
mand u^n  plalntift  for  the  payment  of 
claims  which  they  allege  to  hare  against 
McLennan  on  account  of  said  building;  that 
some  have  given  notice  that  they  would  as- 
sert liens,  and  others  hare  caused  writs  of 
garnishment  to  be  Issued  and  served  on 
plaintiff ;  that  plaintiff  gave  defendant  Amer- 
ican Bonding  Company  notice  of  such  facts, 
and  called  upon  it  to  appear  and  make  de- 
fense therein  if  so  advised.  Plaintiff  fur- 
ther alleges  that  be  la  informed  as  a  mat> 
ter  of  law  that  since  he  owes  defendant  Mc- 
Lennan nothing,  except  as  it  may  become 


due  under  said  contract,  and,  as  tbe  con- 
tract was  made  for  the  purpose  of  causing 
the  oonstmctlon  of  a  building  to  be  used 
exdnslTely  as  a  pabllc  charity,  that  the 
bnlldtnc  is  not  subject  to  mechanlca*  liens; 
that  he  la  much  harassed  and  annoyed  by 
tbe  aald  anlta  and  br  the  filing  of  said 
*'ta  iinf  •  that  tbe  dalmants  assert  conflicting 
claims  aa  to  priority  between  themselves; 
and  that  the  matter  will  be  the  subject  of 
litigation  In  many  casea,  nnless  the  ques- 
tions are  adjudicated  In  this  cause.  Plain- 
tiff therefore  aska  Uiat  the  varloas  parties 
be  required  to  come  into  conrt  and  assert 
their  claims,  and  the  court  will  determine 
who  is  entitled  to  whatever  amount  plaintiff 
may  owe  or  hereafter  owe  to  defendant  1^ 
Lencan." 

Appellant  answered  on  Jnly  16,  1909,  ad- 
mitting the  execution  of  the  bond  and  the 
contract  sued  on,  and  "the  defendant  further 
says  that  said  bond  was  executed  with  the 
distinct  nnderstandlng  and  agreement  that 
the  said  plaintiff  would  use  due  diligence 
to  see  that  the  said  McLennan  should  per- 
form said  contract,  and  would  not  vary 
therefrom,  and  that  all  payments  which  said 
plaintiff  might  make  on  said  contract  would 
be  made  in  such  a  way  as  to  protect  this 
defendant,  and  to  secure  it  against  any  loss 
on  said  bond,  and  the  defendant  insists  that 
neither  the  said  plaintiff  nor  any  creditor 
of  said  McLennan  has  any  right  to  appro- 
priate any  part  of  the  contract  price  of  the 
said  building  to  any  debt  or  obligation  of 
the  said  McLennan  until  after  the  said 
McLennan  shall  hare  fully  discharged  his 
obligations  to  the  said  plaintiff  and  released 
this  defendant  from  any  liability  on  said 
bond.  The  defendant  further  says  that  for 
the  reasons  set  forth  In  the  said  complaint 
none  of  the  claims  for  labor  or  material  In 
said  building  can  be  enforced,  or  Is  a  lien 
against  said  property,  and  defendant  says 
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that  said  bunding  !•  lutw  completed,  and 
that  upon  a  fair  and  jnst  srttlement  betweoi 
said  plaintiff  and  the  said  McLennan  there 
Is  nothing  due  from  said  McLennan  to  the 
said  plaintiff  on  account  of  said  contract" 
It  also  demurred  to  the  complaint,  bat  there 
ae^B  to  lure  been  no  mlliv  of  the  court 
upon  the  demurrer. 

On  October  SS,  1009,  appellee  filed  an 
amended  and  bab<itltuted  complaint/  amplify- 
ing the  allegations  of  the  original  complaint, 
and  setting  out  in  more  detail  the  facta 
relating  to  the  history  of  the  construction  of 
the  building,  but  making  no  change  in  the 
allegations  relatire  to  the  execution  and 
terms  of  the  bond.  It  further  alleged  that 
soon  after  the  estimate  in  March  It  became 
apparent  that  the  contractor  was  unable  to 
carry  out  his  contract,  and  that  the  plain- 
tiff had  an  Interview  with  him  and  with 
the  surety  on  the  contractor's  bond  to  decide 
what  course  was  best  to  pursue  in  complet- 
ing the  building;  that  it  was  agreed  that 
the  plaintiff  should  guarantee  and  be  re- 
sponsible for  the  materials  thereafter  fur- 
nished and  labor  performed,  and  the  amount 
paid  on  such  guarantee  should  be  charged 
to  the  contractor  under  the  contract;  that 
the  worE  was  begun  on  August  30,  1908, 
and  completed  and  the  last  payment  made  on 
October  14, 1909.  An  itemized  account  of  the 
cost  of  the  building  with  the  amounts  paid 
on  account  of  it  was  filed,  which  showed 
that  the  plaintiff  had  paid  $730.20  in  ex- 
cess of  the  contract  price,  for  Nvhich  he 
claimed  Judgment  against  McL«nnan  and  the 
bonding  company.  It  then  sets  out  the 
names  of  all  claimants  who  bad  attempted 
to  assert  liens  and  those  who  had  gtven  no- 
tice that  they  wonld  do  so,  making  them  de- 
fendants, and  prayed  "that  this  court  will 
inquire  into  the  validity  of  each  and  all  of 
the  said  claims,  and,  upon  a  final  hearing, 
will  adjudge  that  the  orphanage  building, 
having  been  erected  for  the  purpose  of  a 
pnbUc  charity.  Is  not  subject  to  mechanics* 
liens,  and  that  the  only  Indebtedness  that 
ever  existed  from  the  plaintiff  to  the  defend- 
ant McLennan  has  been  fully  paid,  and,  hav- 
ing been  contracted  for  the  purpose  of  con- 
structing a  building  to  be  used  as  a  public 
charity,  the  plaintiff  was  not  subject  to 
gamlshnwnt  at  the  suit  of  any  bf  the  defend- 
ants; but,  if  the  court  shall  ascertain  and 
determine  the  Issue,  either  upon  the  claims 
of  mechanics'  liens  or  upon  the  garnishments 
against  plaintiff,  then  and  In  such  event,  the 
plaintiff  prays  in  the  altematlTe  that  the 
court  will  ascertain  the  order  of  priorities 
between  the  defendants.  If  there  be  any, 
and  what  amounts  the  defendants,  or  either 
of  them,  are  entitled  to  demand  of  the 
plaintiff  tORCther  with  thn  basis  of  such 
right,  and  will,  by  Its  decree,  fix  the  amount 
due  to  each,  and  that  It  will  render  Judg- 
ment in  plaintiff's  favor  against  the  defend- 
flat  McLennan,  and  the  surety  upon  his 


bond,  for  all  such  amounts,  togeOier  vltb 
the  amount  to  which  plaintiff  Is  entitled  be- 
cause of  recessive  paymoit,  and  the  defective 
construction  of  the  floors  as  herelnaboTe  set 
out,  and  the  plaintiff  farther  prays  tor  all 
other  r^ef  to  which  he  may  be  entitled.** 

No  answer  was  filed  by  appellant  to  the 
amended  and  substituted  complaint,  and  the 
cause  was  heard  upon  several  of  the  inter- 
ventions, and  a  decree  rendered  fixing  a  Ifen 
on  the  building  in  favor  of  Nowlln  Lumber 
Company,  Hilllard  Bros.,  and  the  Southwest- 
em  Tile  Company,  for  the  respective 
amounts  of  $1,966,  $1,933,  and  $423JKt.  which 
amonnts  were  ordered  to  be  paid  within  60 
days,  and  the  property  be  sold  If  It  vras  not 
done,  and,,  further,  "that  the  said  John  B. 
Morris  have  and  recover  of  and  from  the 
American  Bonding  Company  the  said  sev- 
eral amounts  as  aforesaid  and  have  execu- 
tion therefor  on  payment  of  any  of  the 
amounts  aforesaid,"  with  Judgment  for  costs 
also  arising  from  the  Intervention.  Both 
John  B.  Morris  and  the  American  Bonding 
Company,  parties  hereto,  appealed  from  that 
decree  to  the  Supreme  Oourt,  and  no  ques- 
tion was  raised  as  to  the  liability  of  the 
bonding  company,  and  the  decree  of  the  chan- 
cellor was  affirmed  on  July  10,  1911.  There- 
after, when  the  cause  proceeded  to  a  final 
hearing  upon  the  other  claims,  appellant 
tendered  a  pleading  which  It  termed  a  sup- 
plemental answer  to  the  amended  and  sub- 
stituted complaint  of  appellee  iu  which  it 
denied  that  the  architect  made  monthly  esti- 
mates ap  to  and  including  the  month  of 
March,  1909,  as  provided  in  the  contract,  and 
allied  that  the  plaintiff  made  payments  to 
the  contractor  on  estimates  of  the  architect 
more  frequently  than  once  a  month.  In  vio- 
lation of  the  contract;  that  plaintiff,  mRet 
maldng  the  March  payment,  on  BCatch  5th, 
and  before  the  April  paymmt  became  due^ 
the  contract  having  defaulted  between  the 
two  dates,  his  having  been  notified  thereof 
on  March  27th,  made  three  payments  to  the 
contractor  aggregating  $8,245.55;  that  said 
payments  were  made  in  violation  of  the  con- 
tract between  plaintiff  and  Hugh  McLennan 
and  In  violation  of  the  duty  which  plaintiff 
owed  defendant  upon  the  tK)nd,  and  without 
the  consent  or  knowledge  of  the  defendant; 
that  It  is  thereby  released  and  discharged 
from  liabllU7  upon  the  bond  of  the  coDr 
tractor. 

Appellee  filed  a  formal  remonstrance 
against  permitting  the  answer  to  be  filed,  set 
ting  out  that  the  decree  first  rendered  in  this 
cause,  and  affirmed  by  the  Supreme  Court  on 
appeal,  was  an  adjudication  of  appellant's 
liability  upon  the  bond;  that  the  defense 
presented  by  the  answer  had  been  already 
adjudicated.  It  set  out  a  history  of  the  de- 
fault of  the  contractor,  the  notice  thereof 
to  the  bonding  company,  the  constroctloa  of 
the  building,  the  payment  therefor,  the  fil- 
ing of  the  claims  s^d  itois^  that  appellant 
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assnmed  tbe  condoet  of  the  UUgatlon  reslst- 
izig  the  ll&a  asserted,  without  questioning  its 
Uabillty  npon  the  bond  it  they  were  estab- 
Ualied;  that  it  would  be  inequitable  and 
nnjust  to  permit  the  bonding  company  now 
to  noake  an  issue  as  to  Its  Uabnit?.  "The 
manner  In  which  this  cause  has  been  con- 
ducted and  the  fact  that  the  llablUty  of  the 
defendant  bonding  company  on  the  bond  sued 
on  was  assumed  as  to  any  dalm  which  might 
finally  be  held  to  be  a  lien  on  the  propw^ 
is  a  fact  within  the  knowledge  of  this  court, 
and  which  has  been  demonstrated  in  open 
court  during  the  conduct  of  the  cause,  and 
the  plaintiff  stands  ready  to  make  proof 
of  tbe  other  facts  allied  If  the  court  de- 
mands such  proof  for  the  purpose  of  showing 
that  the  am^ded  answer  should  not  be  ad- 
mitted to  the  flies."  The  court  decreed  that 
it  would  be  an  abase  of  Its  discretion  to 
permit  the  amended  answer  to  be  filed  at 
the  time,  redtlng  as  the  reason  that,  when 
the  cause  went  to  a  hearing  upon  the  claims 
of  Nowlln  Lumber  Cktmpany,  Billiard  Bros., 
and  the  Southwestern  Tile  Company,  and 
"It  was  understood  and  agreed  in  open  court 
between  counsel  representing  all  parties,  In- 
cluding the  bonding  company,  that  tbe  deci- 
sion finally  rendered  on  the  said  claims 
should  be  binding  with  respect  to  all  claims 
presented  in  this  cause  on  the  questions  as 
to  the  liability  of  the  orphanage  property 
to  be  charged  with  mecbanl<»'  liens  and 
the  liability  of  the  bonding  company  upon  Its 
bond,  on  account  of  any  claim  which  should 
thereafter  be  charged  aa  a  Hen  by  the  de- 
crees in  this  cause.  In  fact,  counsel  for  the 
bonding  company  admitted  Its  liability  as  to 
any  claim  which  should  be  charged  as  a 
lien,  and  to  a  large  extent  conducted  the  de- 
fense against  the  right  to  chaise  liens  npon 
the  orphanage,"  and  denied  the  motion  to 
file  the  answer.  The  cause  was  then  heard 
upon  the  other  interrrattons  and  a  decree 
entered  allowing  the  claims  for  a  certain 
amount  and  authorizing  the  collection  of  a 
certain  other  amount,  a  certain  per  cent, 
of  their  claims,  and  the  property  ordered 
Bold  If  they  were  not  paid.  It  was  further 
ordered  that  the  said  John  B.  Morris  have 
and  recover  of  and  from  tbe  American  Bond- 
ing Company  all  sums  of  money  properly 
paid  by  him  In  accordance  with  the  decree, 
and  that  he  have  execution.  Both  the  par- 
ties hereto  appealed  from  this  decree,  but 
appellee  paid  and  satisfied  these  Hens  found 
to  exist  and  the  appeal  of  the  bonding  com- 
pany from  so  much  of  the  decree  as  affected 
It  Is  tbe  matter  now  before  the  court  for  Its 
decision. 

Later  the  appellant  filed  a  petition,  setting 
ODt  his  motion  for  leave  to  file  bis  supple- 
mental answer,  setting  out  violations  of  the 
contract  by  appellee  between  him  and  the 
contractor,  which  It  claimed  released  It  as 
Surety,  and  that  same  was  denied  because  of 
the  court's  understanding,  as  already  recited. 
Of  an  agreement  by  it  to  be  bound  by  the  de- 


cision on  appeal  from  the  decree  and  denied 
any  such  agreement  by  Its  counsel,  or  under- 
standing or  any  agreement  made,  which  pre- 
cluded it  ftrom  making  tbo  defmse  allied 
in  Its  answer ;  that  no  evldienoe  of  any  such 
understanding  or  agreement  waa  betore  the 
chancellor  when  the  decree  was  made  that 
It  was  not  competent  for  the  court  to  make 
a  findhig  if  such  was  the  fact;  that  such 
supposed  understanding  had  not  been  ex- 
pressed In  any  formal  way  by  writing  or 
otherwise  and  was  without  effect,  and  that 
it  never  authorized,  consented  to,  ratified, 
or  approved  any  such  understanding,  agree- 
ment, or  admission  on  the  part  of  ite  coun- 
sel, who  had  no  authority  whatever  to  make 
It  It  prayed  that  the  order  overruling  its 
motion  to  file  the  amended  answer  be  set 
aside.  To  tbSs  motion  appellee  filed  the  affi- 
davit of  Geo.  6.  Rose,  in  which  It  was  stated 
that  be  had  been  the  attorney  in  charge  of 
the  litigation,  and  was  advised  by  bis  part- 
ner, Judge  Hemingway,  when  It  was  turned 
over  to  him,  that  the  bonding  company  did 
not  contest  its  liability  to  Bishop  Morris, 
and  would  have  substantial  charge  of  the 
defense,  his  duty  being  limited  to  seeing 
that  the  claimants  were  before  the  court  and 
the  agreement  carried  out;  that  Mr.  Fletch- 
er, appellant's  counsel,  up  to  the  time  of  his 
death,  conducted  the  cause,  made  all  the 
briefs  in  tbe  Supreme  Court,  and  filed  them, 
without  submitting  them  to  or  consulting 
him ;  that  be  helped  argue  the  cause  below, 
presenting  only  such  views  as  Mr.  Fleteher 
wished  advanced.  Appellant's  counsel  pre- 
pared the  decree  in  that  cause  first  appealed 
from  giving  Judgment  against  the  bonding 
company  for  any  sums  appellee  might  be  out. 
This  petition  was  denied  by  the  court  for 
the  same  reasons  as  the  answer  was  not  per- 
mitted to  be  filed. 

Appellee  then  filed  a  motion  to  correct  the 
decree,  calling  attention  to  the  allegations  in 
the  amended  and  substituted  complaint  of 
an  overpayment  on  acfrount  of  the  buUdli^ 
of  $730.20  more  than  the  contract  price  for 
which  he  was  entitled  to  judgment  against 
McLennan  and  the  surety,  the  bonding  com- 
pany, that  this  allegation  had  not  been  de- 
nied, and  that  by  inadvertence  the  decree 
was  drafted  without  giving  Judgment  for 
the  amount,  prayed  that  the  decree  be  amend- 
ed and  corrected,  and  for  Judgment  for  the 
amount,  with  interest.  It  further  alleged 
that  tbe  commissioner  advertised  the  prop- 
erty to  be  sold  for  the  liens  charged  against 
it  by  the  court  In  favor  of  the  various  cred- 
itors, and  appellee  relied  upon  the  bonding 
company  to  pay  off  and  discharge  the  Hens 
until  the  day  of  the  sale,  when,  seeing  it 
had  not  been  done,  to  protect  tbe  property,  he 
paid  off  and  discharged  the  claims  fixed  as 
Hens  against  the  property  by  the  decree; 
that  he  paid  on  that  account  to  the  commis- 
sioner $12,048.09 ;  that  It  be  adjudged  that  he 
have  and  recover  of  and  from  the  bonding 
company  the  several  amounts  charged  as 
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llena  upon  tbe  property,  and,  since  be  had 
paid  tlie  f nil  amonnt  thereof,  aggregatliiK  said 
amount,  be  asked  execution  against  the  de- 
fendant In  that  anm  and  that  the  decree 
be  amended  accordingly.  The  court  thereup- 
on amended  the  decree  aa  requested. 

BatcIlfTe  ft  Ratcliffe,  of  Little  Rodr,  and 
Ituther  E.  Mackall,  of  Chicago.  111.,  for  appel- 
lant. Rose,  Hemingway,  Cantrell  &  Lough- 
borough, of  little  RDch,  for  appellee. 

KIBBT,  J.  ^Ktter  stating  the  Caets  as 
above).  Did  the  court  abuse  its  discretion  In 
refoslDg  to  allow  dtfendant  to  file  the  sup- 
plemental answer? 

[1,1]  The  ammded  and  snbstltated  com- 
plaint  took  the  place  of  the  original  com- 
platnt,  which  thereafter  could  not  be  consid- 
ered a  pleading  In  the  case.  It  alleged,  aa 
did  the  orl^nal  conq^alnt,  that  the  ais- 
les had  retained  from  the  payments  dve  the 
otmtractbr  the  10  per  cent  of  the  estimates 
as  provided  In  the  contract  And  the  answer 
to  the  first  complaint,  not  being  withdrawn, 
was  an  answer  thereto.  In  It  no  denial  of 
liability  of  the  surety  company  for  any  de- 
fault of  the  contractor  was  attempted  to  be 
set  op,  nor  was  It  intimated  that  It  had  been 
released  as  surety  by  any  conduct  upon  the 
part  of  the  appellee  Said  answer  did  not  deny 
the  allegations  of  the  complaint.  It  claimed 
only  that  appellee  and  the  creditors  of  the 
contractor  had  no  right  to  appropriate  any 
part  of  the  contract  price  of  the  building  to 
any  debt  or  obligation  of  the  contractor  until 
after  he  had  fully  discharged  his  obligations 
to  appellee,  and  released  the  bonding  com- 
pany from  liability,  and  that  none  of  the 
claims  for  labor  and  material  could  be  enforc- 
ed or  were  11^  against  said  property,  al- 
ibied that  the  building  was  completed,  and 
that  upon  a  fair  and  Just  settlement  between 
appellee  and  the  contractor  there  was  nothing 
dne  from  the  contractor  to  him.  The  court 
rendered  a  decree,  holding  three  of  the  claims 
valid,  and  that  the  claimants  were  entitled  to 
a  lien  therefor  against  the  building,  and  that 
the  appellee  herein  should  have  and  recover 
from  the  bonding  company  Judgment  for  said 
several  amounts  of  the  tdalms.  Both  the 
bonding  company  and  appellee  appealed  there- 
from, and  its  attorney  wrote  the  Jn^ment 
against  it,  and  conducted  the  case  In  the  Sa- 
preme  Court  After  its  affirmance  here  and 
In  the  hearing  further  of  the  matter  below, 
<m  the  other  claims.  It  tendered  an  answer, 
denying  liability  iQwn  the  bond,  and  claiming 
to  have  been  released  as  surety  thoefrom  by 
the  conduct  of  appellee  In  not  retslnlng  10 
per  cent  out  of  the  paruunts  dne  the  con- 
tractor upon  the  estimates  of  the  architect 
as  i^wvided  In  the  building  contract,  which 
answer  the  court  tensed  to  permit  to  be 
made.  It  had  the  right  to  answer  the  amad- 
ed  and  substltnted  cmnplalnt,  and,  not  hav- 
ing done  BO,  Its  answer  to  the  original  com- 


plaint was  an  answer  thereto.  In  both  the 
complaints  It  was  alibied  that  the  appellee 
herein  had  retained  the  10  per  OHit  of  ttie 
payments  due  the  contractor,  as  shown  by  the 
architect's  estimates,  In  accordance  with  the 
terms  oi  the  cmitnuit,  and  said  allegation,  not 
being  dolled,  was  admitted.  To  have  per- 
mitted the  filing  of  the  answer  tendered  would 
have  changed  entirely  the  issue,  and  would 
not  only  have  been  inconsistent  with  appd- 
lant's  conduct  of  the  case  throughout,  but 
contradictory  as  well.  In  allowing  it  to  deny 
two  years  afterwards  the  fact  wM^  was 
exprMSly  allied  and  admitted  1^  St  In  Uie 
beginning.  It  was  not  shown  tqr  affidavit  or 
otherwise  that  tlie  original  answer  was  filed 
under  any  mistake  as  to  the  facts,  nor  that 
all  tbe  focto  were  not  as  well  known  to  appel- 
lant at  the  time  it  was  filed  as  when  the  un- 
verified supplemental  answer  was  tendered. 

[3]  Our  statute  is  lib^I  and  p^mlts  the 
court  In  its  discretion,  for  good  cause  shown, 
to  extend  the  time  for  filing  an  answer  be- 
yond that  limited  by  law.  Sections  6116  and 
6146,  Klrby'B  Digest  It  U  likewise  llbezal 
r^atlve  to  the  amendment  of  pleadings  (sec- 
tion 614S,  Eirby's  DigesQ  permitting  certain 
amradments  to  be  made  at  any  time  in  fur- 
therance of  Justice,  even  during  trial,  when 
they  do  not  change  snbstantlaUy  the  claim 
or  d^ense.  The  whole  matter,  however,  is 
within  the  discretion  of  the  trial  court,  which 
most  de[>aid  largely  upon  the  special  circum- 
stances of  each  case,  and  in  reviewing  tbe 
exercise  of  discretion  in  granting  or  refusing 
leave  to  amend  this  court  does  not  reverse 
the  action  of  the  trial  court,  unless  it  affirma- 
tively appears  that  there  was  a  plain  and  man- 
ifest abuse  of  discretion :  "Etroept  under  very 
special  drcomstances,  leave  wlU  not  be  grant- 
ed to  the  defendant  to  file  an  amended  an- 
swer. In  which  It  is  proposed  to  take  entirely 
new  ground,  and  change  entirely  the  charac- 
ter of  the  defense."  1  Enc.  Pleading  ft  Prac> 
tice,  490.  In  MUler  v.  miey,  23  Ark.  736, 
the  court  said :  "The  discretionary  power  of 
tbe  court  to  allow  amended  or  supplemental 
answers  to  be  filed,  unless  abased  or  exercised 
in  violation  of  established  rules,  Is  not  the 
subject  of  review."  See,  also,  R^nolds  v. 
West  32  A^  244;  Bluff  City  Lumber  Co. 
V.  HtlBon,  85  Ark.  88.  107  S.  W.  161;  Patrick 
V.  Whitiey,  76  Ark.  466,  87  S.  W.  U79,  6  Ann. 
Gas.  672;  Eempner  t.  Dooley,  60  Atk.  627, 
31  a  W.  146;  Hooncr  v.  Tyior,  68  Ark.  816, 
67  S.  W.  UOS. 

14]  Here  leave  was  asked  to  file  a  pleading^ 
as  an  answer  or  an  amendment  to  an  an- 
swer, In  which  it  was  iwopoaed  to  diange  en- 
tlreljr  the  character  of  the  defense  and  set 
up  and  altogeUier  new  one,  more  fbau  two 
years  after  ^veUant  had  filed  an  answer  to 
the  original  complaint  not  denying  the  fact 
all^^  therein,  whldi  la  now  proposed  to  be 
denied  to  establish  a  defense  thereto.  No 
excuse  is  shown  for  the  debiy,  nor  any  show- 
ing made  that  U  labored  onder  a  mlsappre- 
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bensioD  or  mistake  as  to  any  of  the  facta  at 
the  time  of  tbe  filing  of  the  original  answer. 

Aa  already  said.  It  was  within  the  dlacre- 
Uoa  of  the  court  to  grant  or  refuse  permis- 
sion to  flle  the  answer,  and  we  do  not  find 
any  abase  of  Judicial  discretion  in  the  <dian< 
oellor's  refusal  to  permit  the  filing  of  tbe 
amended  answer  under  the  drcunutances  of 
this  caaa.  . 

Hift  deeree  Is  sfDnnedL 


JONESBOBO,  L.  a  ft  B.  B.  00.  T.  Me- 
OLBIXAND. 
<8npraH 'Court  of  Aifeansas.   ^nne  17,  1912.) 

1.  RAILBOADS  (I  17*)— AUTHOHTT  OT  AOSNT 

— EvmsBcs— SurnoiKHcT. 

In  an  action  against  a  railway  company  for 
the  amount  of  an  alleged  lettlement  made  be- 
tween plaintiff  and  defendant's  claim  agent,  st- 
idence  luU  iasnffietent  to  show  tiie  anttaoiity  of 
the  acoit  to  settle  tin  claim  in  enttXOTetsy. 
^[Ed.  Note.— Far  other  ease%  see  BaUioads, 
Cent.  £%.  H  86-88;  Dec.  XNg.  i  17.*] 

2.  Razlboads  (f  17*>— Attthobitt  or  AoBni 
— Spbciai.  Aoeht. 

A  Bpecial  agent  authorized  only  to  ascer- 
tain the  amount  for  which  a  daim  aaainst  a 
railroad  company  could  be  settled  la  without  au- 
thority to  bind  the  company  to  pay  any  sped- 
fied  amount. 

[Ed.  Note.— For  other  cases,  see  BaUroads, 
Cent.  Dig.  K  86-88;  Dec.  Dig.  S  17.*] 

Appeal  from  Circuit  Court,  Craighead  Coun- 
ty;  W.  J.  Driver,  Judge. 

Action  1^  B.  E.  McClelland  against  the 
Jonesboro,  Lake  City  &  Eastern  Bailroad 
ComiMny.  From  a  judgment  for  plalntUf, 
defoidant  appeals.  Berersed  and  dismissed. 

This  salt  was  bronglit  In  a  jnaUoe  court, 
and  Judgment  was  rendered  a^alnat  ai^- 
lant  for  $106  by  default  An  appeal  was 
takoi  to  tte  circuit  conrt  and  the  case  tried; 
tbe  ounplalnt  alleging  that  appellant  agreed 
by  Its  agoit  on  December  24,  1910,  to  pay 
appdlee  $105  for  a  wagon  damaged  by  one 
of  its  engines  in  tbe  operation  of  Its  road. 
No  written  answer  was  filed,  but  the  au- 
ttiority  of  any  agent  to  make  such  an  agree- 
ment  and  the  agreement  itself  was  denied. 

Appelant  stated  that  Us  wagon  was 
struck  by  an  engine  and  his  taorae  crippled, 
snd  that  some  time  afterwards  Hillls  came 
into  Handler's  store  and  asked  for  blm.  and 
he  was  Introduced  by  Mr.  Hatcher  to  Mr. 
Hillls,  who  said,  "They  have  sent  me  here  to 
see  what  la  tbe  least  you  will  compromise 
for."  I  told  bim  $106  or  a  new  wagon,  and 
be  saU:  wlU  settle  It  off.  We  can't 
affara  to  haTe  a  suit  erar  that  kind  of  a 
case."  They  did  not  settle  and  I  brought 
this  salt.  Mr.  Hatt^ier  and  his  clerk  were 
present  loid  heard  tbe  eonTersatlon  with  Mr. 
Hulls,  whkh  oecnrred  between  tbe  1st  of 
Dscembor,  1910,  and  flie  27tb  of  February 
nest 

Ifr.  Hatdier  tssttfied  that  Mr.  Bd.  HUlls 
came  into  bis  store  at  Monette  and  asked  him 


if  he  knew  Mr.  McClelland,  and  he  called 
Mr.  McClelland,  who  was  in  the  store,  and 
introduced  him,  and  Mr.  Hillls  said  to  him: 
"I  came  over  here  to  see  if  we  couldn't  ad- 
just this  claim  some  way.  What  will  satisfy 
your'  Mr.  McClelland  said:  "We  wtU  let 
the  horse  go,  if  you  will  pay  for  the  wagon. 
The  wagon  cost  me  $1(X!.  You  can  pay  for 
tbe  wagon  or  replace  It"  And  Hlllis  said: 
"We  will  do  that  We  can't  aiford  to  have 
a  lawsuit  over  it"  The  clerk  testified  to 
atwut  the  same  conversation. 

Three  witnesses  were  Introduced  who  tes- 
tified that  Hlllis  bad  come  to  see  them  about 
the  settlement  of  different  claims  for  dam- 
ages against  tbe  said  railroad  company.  One 
said  that  he  had  seen  him  with  some  claim  pa- 
pers, that  he  had  adjusted  a  claim  with  him, 
the  amount  was  agreed  on,  and  that  a  check 
was  sent  later  In  payment  This  was  in  the 
spring  of  this  year.  Another  said  that  he 
took  blm  to  be  a  claim  agent;  that  he  bad 
some  stock  killed,  and  Mr.  Hlllis  came  to 
settle  with  him;  that  he  settled  a  part  and 
be  sued  for  the  balance  "We  agre^  on 
part  of  the  hogs,  and  I  got  a  check.  After 
be  left  I  got  a  letter  which  said  be  couldn't 
settle  tor  the  cow,  and  I  brought  a  salt 
This  was  seven  or  eight  years  ago." 

Mrs.  Osborne  stated  that  Hlllis  eadke  to 
see  her;  that  she  thought  he  was  an  attor- 
ney for  tbe  railroad;  that  be  came  to  see 
If  she  would  make  a  settlement  about  some 
hogs  killed;  that  they  talked  the  matter  over 
and  could  not  agree.  He  said  he  could  not 
give  her  what  she  wanted  for  tbe  hogs;  that 
be  bad  no  authority  to  do  so;  that  a  few 
days  afterwards  Mr.  Bishop  came  and 
broof^t  the  amount  edke  has  asked.  This  was 
a  year  or  more  before  tbe  bringing  of  ttds 
suit 

The  agent  who  tud  in  charge  the  settle- 
matt  of  claims  tor  ntott  killed  and  Injured 
by  tbe  running  of  trains,  stated  that  HiUls 
was  without  authority  to  settle  ifislms  of  any 
kind,  ezcQ>t  In  certain  casee,  where  he  wss 
reqiKsted  himself  or  tbe  genwal  mana- 
ger to  aeeertaln  from  certain  claimant!  what 
they  would  accept  In  settlement  of  their 
claims;  that  he  liad  no  twritory  In  whhdi 
to  work;  and  that  he  was  a  local  attorney 
riding  upon  a  railroad  pass,  and  used  bis 
good  offices  In  tbe  settlement  of  certain 
claims  for  the  company,  wboi  reqinested,  on 
that  account 

The  general  fr^^t  and  passoigM  agent 
testified:  That  he  had  been  acting  as  claim 
agent  for  the  road  most  of  the  time  since 
he  bad  been  In  its  employ  and  corresponded 
with  the  local  attorneys  about  tbe  stock 
claims.  That  Ed.  Hillls  was  a  local  attor- 
ney. That  be  reQuested  blm  occasionally  to 
find  ont  about  certain  daloiants,  who  had 
presented  claims,  and  ascertain  the  kind  of 
settlemoDts  that  could  be  made  and  advise 
him.  That  be  reported  in  1910  tn  this  fctakd 
of  cases  to  him.  That  be  bad  no  aatbortty. 
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whateret,  to  settle  dalnu.  He  wonld  merdy 
go  out,  wben  reqneBted,  find  out  what  Bottle- 
ment  could  be  made,  and  advise  the  office, 
niat  he  blmseU  made  two  tr^  to  see  Hr. 
McClelland,  but  could  not  find  him,  and 
asked  Mr.  HUlls  to  see  him  and  Investigate 
the  claim  and  find  out  what  was  Qie  beat  he 
would  do  and  advise  him.  That  be  gave  no 
authority  to  settle  or  promise  as  to  what 
would  be  paid.  That  he  told  him  that  rather 
than  to  hare  trouble  the  road  would  pay  Mc- 
Clelland f  16  or  $20  and  an  old  pair  of  axles 
which  it  bad  at  Jouesboro.  That  he  did  not 
know  whether  this  offer  was  made  after  he 
called  on  McClelland  or  not.  That  he  bad 
wrttten  to  Mr.  McClelland  prior  to  the  time 
Mr.  mills  went  to  see  blm.  That  he  only 
asked  Mr.  HUlls  and  one  ottier  local  attor- 
ney to  look  after  <^im8,  and  that  be  did 
not  think  Mr.  HUlla  was  earning  his  trans- 
portation so  far  as  the  work  done  by  him 
for  the  company  was  concerned.  Tbat,  if 
he  had  not  had  a  pass,  he  wonld  not  have 
paid  his  wi^,  and  only  asked  hbn  to  see 
Mr.  McClelland,  hecaose  he  was  going  to 
Monette  that  day  anymy. 

Butler  testified:  That  he  was  local  attor- 
ney for  tiie  railroad.  That  he  had  no  dnUes 
or  authority.  That  he  had  nerer  settled  any 
stock  claims  for  the  railroad  and  was  with- 
out authority  to  do  so.  That  frequently  his 
friends  came  to  see  him  about  stock  killed 
and  asked  Um  to  bring  suit  for  them  ^Inst 
the  railroad.  That  it  had  been  his  custom  to 
tell  them  that  he  was  local  attorn^  for  the 
railroad  and  to  take  the  matter  up  with  the 
company  and  bare  their  claims  settled  with- 
out cost  to  them  or  the  railroad.  That  be 
would  get  Mr.  Oregory  or  some  one  else  to 
come  out  and  settle  with  them.  That  he 
knew  Ed.  Hlllis.  ^Diat  his  connection  with 
the  road  was  the  same  as  Butler's.  That  be 
did  not  know  whether  he  settled  the  McClel- 
land claim  or  not,  and  if  he  bad  any  authori- 
ty to  settle  claims'  he  did  not  know  it 

Hillis  did  not  testify,  having  died  before 
the  trial  occurred. 

The  court  Instructed  tbe  Jury,  and  It  re- 
turned a  verdict  In  appellee's  favor,  and 
TECHn  the  Judgment  this  appeal  comes. 

Coleman,  Lewis  &  Cunningham,  of  Little 
Rock,  for  appellant 

KIRBT,  J.  (after  stating  the  facts  as 
above).  [1,  2]  We  do  not  think  tbe  testimony 
of  settlements  made  or  claims  adjusted  by 
Mr.  HiUis  Is  sufficient  to  warrant  appellee  in 
relying  upon  a  statemoit  made  by  him  as 
one  coming  from  an  agent  authorized  to 
settle  claims  for  the  railroad  company,  ac^ 
Ing  within  tbe  apparent  scope  of  his  authori- 
ty. He  did  not  represent  himself  as  a  claim 
agent  of  the  company,  did  not  state  that  be 
was  authorized  to  settle  the  claim,  but  only 
that  he  had  been  sent  to  see  what  It  could 
be  compromised  or  settled  for,  and,  after 
being  told  the  amount  said,  '^e  can't  af- 


ford to  have  a  lawsuit  over  that  sort  of  a 
case  and  will  settle  it  off." 

The  claim  agent  stated  expressly  that  he 
requested  Hillis  to  ascertain  what  tbe  claifai 
could  be  adjusted  for  upon  his  vlsU  to  Mo- 
nette and  report  to  him,  that  such  action 
might  be  taken  In  the  settlement  as  be 
thought  necessary.  The  conduct  of  HilUa  in 
tbe  settlement  of  the  few  claims  shown  to 
have  bem  parOctpated  in  by  him,  kng  prior 
to  this  time,  was  not  inconsistent  with  the 
extent  of  his  authority  to  ascertain  the  low- 
est amount  whidi  the  clalmanto  wonld  ac- 
cept In  s^ement  of  their  claims  as  testified 
to  the  general  agents  and  offlcns  of  the 
company.  He  was  not  a  general  agent  for 
the  setUemoit  of  claims,  but  only  authorized, 
as  requested  by  the  (dalm  agoit  to,  ascer- 
tain the  amonnt  for  whldi  a  certain  few 
daimants  designated  by  the  claim  agent 
could  be  satisfied  and  report  that  to  the  of- 
ficer authorised  to  settle  the  claims.  Not 
being  a  general  agent,  his  statement  to  ap- 
pellee that  tbe  claim  would  be  settled  fbr 
the  amount  be  agreed  to  take,  and  having  no 
authority  in  the  particular  Instance  to  ad- 
Just  it  at  all,  but,  at  most  only  to  ascertain 
the  amonnt  for  which  It  conld  be  settled, 
the  company  was  not  bound  to  tlie  payment 
of  the  som  for  whldi  appellee  agreed  to  set- 
tle and  whldk  Hillis  sdd  would  be  paid. 
Beli^  a  special  agent,  he  could  only  bind  ap- 
pellant to  the  ^tent  of  his  authority  of 
which  appellee  was  required  to  take  notice. 

We  do  not  think  the  testimony  sufficient 
to  support  tbe  finding  that  Hillis  had  au- 
thority to  make  the  agreement  of  settlemoit 
with  appellee  and  bind  the  company  thereby. 

On  this  account  the  Judgment  Is  reversed, 
and  the  case  dismissed. 


OITT  OF  PATETTBVILLB  v.  STONE  et  aL 
(Supreme  Court  of  Arkansas.   June  17,  1912.) 

MnnioiPAL  CoBPOBATiOHS  (I  S85*)-<3aAn'OE 
or  Obadk  OF  Sidewalk— Damaoes  to  Anut- 
TiNo  Propbbtt. 

Where  a  sidewalk  conformine  to  the  grade 
of  a  street  at  that  time  was  used  for  seTen  or 
eight  yean  by  the  public  in  a  city,  and  an  abat- 
ting  owner  lowered  tiie  floor  of  nis  building  so 
aa  to  conform  to  the  grade  then  being  used,  the 
city  by  a  subsequent  establishing  of  a  grtde 
about  two  feet  below  the  former  grade  was  lU* 
ble  for  injuries  to  the  abutting  property  owner 
peculiar  to  his  property,  and  not  such  as  was 
shared  by  the  public  generally. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  IHg.  gf  92&-928;  Dec.  Dig. 
fi  385.*] 

Appeal  from  Washington  Chancery  Court; 
T.  H.  Humphreys,  Chancellor. 

Suit  by  the  City  of  Fayetterllle  against 
Amanda  M.  Stone,  Sr.,  and  anoth^.  with 
cross-bill  by  defendants.  Judgm^t  for  de- 
fendants on  tbe  cross-bill,  and  all  parties 
appeal.  Affirmed. 

On  tbe  27th  of  August  1909,  the  appellant 
dty  of  FayettevlUe,  passed  an  ordinance  pro- 
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Tiding  tbat  abutting  property  owners  of 
property  around  the  "Square"  should  lay 
ind  construct  certain  sidewalks  and  gutters 
"upon  tlie  grade  heretofore  established  or 
that  hereafter  may  be  estahllsbed."  Sec- 
tion 4  of  the  ordinance  provides  "that  any 
person  required  by  the  provisions  of  this 
ordinance  to  construct  any  sldewallc,  curb 
or  gutter,  who  after  due  notice,  shall  fall  or 
refuse  to  do  so  for  a  period  of  thirty  days, 
shall  be  guilty  of  a  misdemeanot',  and  upon 
conrlctlon,  shall  be  punished  as  provided  In 
Ordinance  336  passed  June  12,  1008."  On 
tbe  29th  of  July,  1010,  notice  was  duly  serv- 
ed upon  the  appellees  to  build  a  sidewalk, 
curbing,  and  ghttering  In  front  of  appellee's 
property.  Appellees  having  refused  to  con- 
struct the  sidewalk  as  ordered  In  front  of 
their  businees  house  on  the  "Square,"  ap- 
pellant proceeded  to  take  up  the  walk  which 
liad  been  there  for  some  years,  and  which 
bad  been  used  for  seven  or  eight  years  by 
ttie  public  in  the  city,  and  proceeded  to 
change  the  grade  in  front  of  the  building  to 
about  two  feet  below  where  It  had  t>een  and 
upon  which  the  original  sidewalk  existed, 
and  excavated  out  In  front  of  the  building 
about  the  same  dlatance,  and  laid  the  side- 
walk in  front  of  appellee's  bnildiDg,  the  sur- 
face of  which  was  about  19  inches  below  the 
floor  level.  About  eight  or  ten  years  before 
ttie  thea  owner  of  the  buildiug  lowered  the 
floor  of  the  building  so  as  to  conform  to 
tbe  grade  of  the  street  as  It  was  then  being 
used  by  tbe  city.  From  that  time  the  public 
continued  to  use  the  sidewalk  that  was  laid 
in  front  of  the  building,  which  conformed 
to  the  grade  of  tbe  street  at  that  time,  until 
the  present  grade  of  the  street  was  estab- 
lished and  the  new  sidewalk  laid  by  the  city. 
The  old  sidewalk  was  a  flagstone  walk. 
This  suit  was  brought  by  the  appellant  to 
recover  the  cost  of  the  construction  of  the 
walk  In  front  of  appellees'  building,  and  to 
have  a  lien  declared  on  same  for  tbe  pay- 
ment thereof.  Appellees  filed  an  answer, 
and  made  their  answer  a  cross-bill,  setting 
up  that  they  were  damaged  by  reason  of  the 
lowering  of  the  grade  of  the  sidewalk  in 
front  of  their  building  In  the  sum  of  $400, 
and  asked  for  Judgment  in  that  snm.  The 
court,  after  hearing  the  evidence,  found  £hat 
the  appellees  bad  been  damaged  by  reason 
of  tbe  lowering  of  the  walk  in  the  snm  of 
$150,  tbat  the  city  exi>ended  in  building  the 
sidewalk  $46.67,  and  rendered  a  judgment 
In  favor  of  tbe  appellees  for  the  sum  of 
1103.33,  from  which  judgment  both  appellant 
and  appellees  ptoaecate  an  appeal. 

H.  U  Peanon.  of  Fayetterille,  for  appel- 
lant AppeUeea  pro  se. 

WOOD,  J.  (after  stating  the  fttcti  as 
above).  Wtaa  the  natnzal  anrCace  has  been 
used  as  tbe  grade  line  for  the  streets  of  a 
dty  and  abutting  property  owners  have  im- 
prored  tbelr  property  with  reference  to  such 


streets  and  grade  line,  If  the  city  afterwards 
changes  the  grade  from  the  natural  surface 
so  as  to  damage  abutting  property  owners, 
tbe  dty  will  be  liable  for  such  damages. 
The  use  of  the  natural  surface  as  a  grade 
for  its  streets  by  a  municipality  Is  the  es- 
tablishment of  a  grade  conforming  to  that 
surface.  In  Harman  v.  City  of  Bluefleld  and 
Others  (W.  Va.)  73  S.  E.  206,  it  is  said:  "It 
is  not  necessary  that  the  city  should  have 
first  by  ordinance  established  a  grade  line, 
and  then  afterwards  have  changed  it  to  con- 
stitute liability.  The  use  of  North  street  by 
tbe  public  from  1005  to  1007,  when  It  was 
Improved  and  the  grade  line  changed,  was 
tantamount  to  the  adoption  of  the  street 
with  the  natural  surface  as  tbe  grade  Hue, 
and  any  subsequent  change  from  that  grade 
line  which  Injured  plalntlfTs  property  tea- 
dered  the  city  liable" — citing  cases.  The 
surface  In  such  cases  is  the  initial  grade 
line.  Any  change  thereafter  made  from  such 
grade  is  a  change  from  the  established  grade. 
In  this  case  the  uncontradicted  evidence 
shows  that  the  abutting  property  In  contro- 
versy had  t>een  built  to  conform  to  the  orig- 
inal surface  grade  of  the  street  of  the  city 
of  Fayettevllle,  which  had  been  used  by  the 
public  as  such  for  a  number  of  years. 

In  Hempstead  v.  Salt  Lake  City,  32  Utah, 
261,  90  Pac.  307,  a  municipal  corporatl(m 
was  held  liable  for  change  of  grade  of  a 
street  which  had  been  used  for  a.  long  time 
at  the  original  or  aurtftce  grade.  The  court 
used  the  following  language :  "The  effect  on 
respondent's  property  was  precisely  the  same 
as  tboui^  there  had  beui  p.  change  from 
one  establidied  grade  to  another.  It  Is  a 
matter  of  universal  knowledge  that,  If  vmth 
erty  is  improved  at  all  when  a  town  or  dty 
is  platted,  It  must  be  in  accordance  with  the 
natural  or  mirfaoe  grades.  That  is  the  grade 
generally  adopted  and  acted  upon,  and  tills, 
for  all  practicable  purposes,  becomes  the  ee- 
tabllahed  grade  of  sndi  streets  upon  which 
tbe  abutting  owners  may  rely  in  making 
improvemeata.**  In  Hutdilnson  t.  PaAers- 
bnrg,  25  W.  Va.  226,  a  municipality  was 
held  liable  fbr  change  of  grade  of  a  road 
wbkiti  had  existed  for  a  number  of  years 
prevlona  to  its  Inco^raUon  within  the  lim- 
its of  the  municipality.  See,  also,  Blair  t. 
Charleston,  48  W.  Ta.  62,  26  8.  B.  341,  8S 
U  R.  A  852,  64  Am.  St  Bep.  837;  Sallden 
T.  Uttie  Falls,  102  Hlnn.  358,  113  N.  W. 
884,  18  L.  R.  A.  (N.  S.)  700,  120  Am.  St  Rep. 
636;  New  Brighton  t.  Peirsol,  lOT  Fa.  280; 
and  oQier  cases  dted  in  appellees'  brief.  We 
are  of  the  opinion,  thertfore,  that  the  lower- 
ing of  the  grade  of  the  street  by  tbe  cuttli^ 
down  of  the  sidewalk  in  fnmt  of  appelleee* 
property  abutting  thereon  vras  a  duiuge  In 
the  grade  of  the  street  In  T.  S.  Dlckerson 
v.  Town  of  Okolona,  98  Ark.  206,  136  S.  W. 
863,  86  li.  B.  A  (N.  S.)  U84,  this  court  con- 
stnilng  tbe  provislonB  of  our  Constitution 
and  atatatee  on  tbe  mbject  beld  that  dam- 
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must  be  paid  for  Injury  to  abnttlng 
property  by  the  change  of  a  street  grade 
wtaicb  damages  are  direct  and  peculiar  to 
sueb  property,  and  not  such  as  are  shared 
by  the  public  generally.  In  a  note  to  that 
case  in  36  L.  R.  A.  (N.  S.)  pp.  1194-1196. 
it  is  said :  "The  rule  sustained  by  the  great 
weight  of  authority  is  that,  nnder  a  consti- 
tutional prorision  against  the  taking  of  prt- 
rate  property  without  compensation,  a  mu- 
nicipal corporation  Is  liable  for  damages 
resulting  to  an  abutting  owner  for  a  cliange 
in  the  grade  (tf  a  Btreet^— citing  numerous 
cases. 

There  Is  a  decided  conflict  In  the  eTld^ce 
as  to  whether  or  not  appellees  were  damaged 
by  reason  of  the  changing  of  the  grade  of 
the  sidewalk.  It  could  serve  no  useful  pur- 
pose to  rerlew  the  evidence.  The  writer  is 
of  the  opinion  tliat  the  preponderance  of 
the  evidence  shows  that  appellees  were  dam- 
aged In  the  sum  of  $400  or  $500,  but  a  ma- 
jority of  the  court  is  of  the  opinion  that 
the  flndlngB  of  the  chancellor  as  to  damages 
and  the  amount  thereof  are  not  clearly 
against  the  weight  of  the  evldaice,  and  tliat 
his  Judgment  la  tber^ore  correct,  and  must 
be  afBrmedL 


SOVEBEION  0AM7  WOODMEN  OF  THE 
WORLiD  V.  HALL. 

(Supreme  Court  of  Arkansaa.    May  27,  1912.) 

1.  INSUBANCE  (I  825*)— MUTUAI.  BENEFIT 
CSBTinCATE  —  DKLIVBBT  —  Q0B8XIOK  FOB 
JUBT. 

In  an  action  on  a  mutual  benefit  certifi- 
cate, evidence  held  to  require  sobmiflsion  to  the 

SUIT  of  the  question  whether  the  certificate  was 
elfrered  to  and  accepted  by  the  Insured  prior 
to  his  death  so  as  to  become  a  completed  con- 
tract. 

fEd.  Note.— For  other  cases,  see  Inaarance, 
Cent.  Dig.  i  2009;  Dec.  Dig.  S  825.*] 

2.  iHsuBAiTCE  (S  819*)  —  Mutual  Beheiii 

C^TinCATB  —  ABraBBHEnTS  —  Patheht  — 
Tiuc. 

Ad  Insurance  certificate  having  been  ex- 
ecuted April  18,  1910.  but  baring  remained  in 
the  poeaefiflioQof  the  camp  clerk  until  some  time 
in  July,  1910,  after  insured  died  on  June  lat 
preceding,  a  receipt  for  mondily  assessment 
dated  May  21,  1910,  was  some  evidence  of  the 
payment  of  an  assesBment  prior  to  insured's 
death,  though  the  camp  clerk  testified  that  on 
June  8.  1910,  after  Insured's  death  and  faneial. 
insured's  brother  paid  the  assessment  and  at  his 
sufgestlon  the  receipt  was  antedated. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  2006,  2007;  Dec  Dig.  fi  819.«] 

3.  IHSTTBAHCE  (J  724*)— MUTDAL  BENEFIT  CBE- 
TIFICATB— PaYUENT  OF  ASSEBSUBNTS, 

Where  defendant  claimed  that  the  iusur- 
ance  certificate  sued  on  had  not  been  delivered, 
nor  a  monthly  assessment  paid  before  insured's 
death  as  required  by  defendant's  constitution 
and  by-laws,  an  inatmcUoo  that  if  insured  in 
person,  or  through  another  for  him,  did  not 
make  payment  of  the  current  assessment,  then 
matured,  on  or  t>efore  June  1,  1910,  he  was  sus- 
pended, and  the  jury  should  God  for  defendant, 
unless  they  further  found  that  such  payment 
was  made  to  and  received  by  the  lodU  camp 


subsequent  to  that  date,  and.  If  pasrment  was 

BO  received,  it  would  be  binding  on  the  defend- 
ant, was  erroneous,  since,  under  a  provision  of 
the  association's  constitution  that  the  officers 
of  any  subordinate  lodge  should  not  have  power 
to  waive  any  of  tlw  wovislons  of  the  cowtitu- 
tion  and  by-laws,  such  officers  had  no  aatbority 
to  receive  assessments,  for  which  members  were 
in  default,  after  their  death. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1837,  1866-18W;  Dee.  Dig.  f 
724.*] 

4.  IVSURAKCB'  (t    e95*)-4IOTVAL  BBHEnT 

SocmiEB~-COHaTiTimoir  ahd  Bt-Law^ 

Notice. 

A  person  wishing  to  become  a  memlwr  of 
a  mutual  benefit  society  Is  presumed  to  have 
made  himself  acquainted  with  the  constltotioit 
and  by-laws  of  the  order,  and  to  know  the  lim- 
itations and  the  powers  of  its  lodge  officers  and 
subordinate  bodies  contained  therein. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f  1S36;  Dec  Dig.  {  690.*} 

5.  iNsuaAKCx  (I  724*)— Mtttual  Benefit  8o- 

CIGTIEB— SUBOBDINAIV  LODOEB— COHBTITD- 
TIOW  AND  BT-LAW8— WAIVEB. 

While  the  relation  of  subordinate  lodges 
to  the  supreme  liody  of  a  benefit  society  is 
that  of  principal  and  agent  as  to  some  transac- 
tions, and  the  general  rules  of  agency  In  such 
matters  apply  to  agents  of  all  Unds  of  insur- 
ance companies,  yet  the  officers  of  subordinate 
lodges  of  a  mutual  benefit  society  have  no  au- 
thority to  waive  the  provisions  of  its  by-laws 
and  constitution  reladng  to  the  substance  of 
the  contract  between  a  member  and  the  aocietj. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  if  1887,  ISSfr-lSeS;  Dee.  Dig.  | 
724.*] 

6.  Insurance  (|  718*)— MtrruAL  Beneixt  So- 
ciety— Constitution  and  By-Laws. 

The  constitution  and  by-laws  of  a  fraternal 
beneficial  society  are  a  part  of  the  contract  of 
insurance  t>etween  the  society  and  the  member, 
especially  where  the  applicauon  signed  by  him 
provided  that  It,  as  well  as  the  constitution 
and  by-laws,  should  form  the  basis  and  be  a 
part  of  such  contract. 

[Ed.  Note^For  other  casea,  see  Inraraiiee, 
Cent  Dig.  I  1854;  Dec  Dig.  1  718.*] 

7.  Insurance  (|  724*)  —  Mutual  Bendit 

ClBBTinCATE  —  CONSTlTmON  ARD  BT- 
LaWS—REQUI  HEME  NTS— WaIVEB. 

Where  the  constitution  and  by-laws  of  a 
mutual  benefit  society  provided  that  liability 
should  not  begin  to  run  until  one  or  more  ad- 
vance monthly  assessments  had  been  paid  by 
the  ai^licant  and  that  no  saloon  keeper,  bar- 
tender, or  person  engaged  in  retailing  intoxi- 
cating liquors  as  a  beverage  should  obtain  in- 
surance, such  provisions  conetitated  the  very 
basis  of  the  contract  of  insurance  between  the 
member  and  the  society,  and  could  not  be 
waived  1^  a  aubordioate  camp  or  officer,  es- 
pecially in  view  of  a  further  provision  that  no 
officer  of  any  sulrardinate  .camp  and  no  subor- 
dinate camp  had  the  right  to  .waive  or  change 
any  condition  or  law  of  the  order  on  which  Its 
beneficial  certificates  were  issued. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  II  1837,  1860-1868,  18B7;  Dec 
Dig.  I  Tat*] 

8.  iNStTBANCE  (|  721*>— MUTUAL  BEHEnX  SO- 
CIETy  —  ASSBSBUENT  —  PaTHEHI  BETOBE 

Death. 

Where  the  constitution  and  t^-Iaws  of  a 
mutual  benefit  society  provided  that  Insurance 
should  not  begin  until  one  or  more  monthly  as- 
sessments had  been  paid,  etc,  no  liability  at 
tached  under  insured's  certificate  unless  at  least 
one  assessment  had  been  paid  prior  to  Insured's 
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death;  no  officer  t>diif  anthoriied  to  receive  pay- 
ment thereafter. 

{Ed.  Note^For  other  caBeat,  we  Insurance, 
Cent  Die.  I  1867;  Dee.  DiiTl  721.*] 

9.  Ihsukance  (B  819*)— MtJTUAL  Benktit  So- 
<a«TT— Initiation  of  Membehb. 

Where  the  conatitution  and  br-Iawa  of  a 
mntaal  benefit  society  provided  that  the  contract 
of  fosnrance  shonM  not  be  effective  antil  inaared 
bad  been  obligated  or  initiated  by  the  camp  or 
aa  anthorized  deputy  in  due  form  into  the  or- 
der, and  that  the  clerh  of  the  local  camp  sl^oald 
not  deliver  the  certificate  to  the  applicant  or  re- 
ceipt for  payment  (tf  the  monthly  advance  as- 
sessment until  the  applicant  had  oeen  duly  ob- 
littted  and  initiated,  the  fact  that  insured's  cer- 
tificate was  delivered  to  him  in  hia  lifetime,  and 
that  he  paid  an  advance  monthly  assessment, 
eoDstitnted  some  evidence  that  he  had  been  du- 
ly obligated  and  initiated  into  the  order. 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent.  Mg.  H  2006,  2007;  Dec.  Dig.  J  819.*] 

10.  iNSTJKANCa  (H  724*)— MlTTXJAI,  Benkbit  So- 
CnKTV  —  E^UININO  Phtsjcian  —  Agckct — 

ELnOWLEDOE. 

Though  the  examining  physician  of  a  mu- 
tual benefit  society  is  the  aodety's  agent  in  tak- 
ing the  answers  made  in  the  medical  examina- 
tion, and  his  knowledge  at  the  time  of  the  fal- 
sity of  any  statement  made  ^reln  will  be  the 
knowdedge  the  Insurer  and  will  estop  it  to 
take  advantage  of  any  false  answers  in  the  med- 
ical examination,  to  forfeit  the  policy,  the  so- 
ciety was  not 'chained  vrith  knuwl^ge  of  the 
ftilMty  of  any  statement  contained  in  the  an- 
swers of  assured,  outride  of  the  medical  exam- 
ination, with  reference  to  the  nature  of  his  busi- 
ness, and  hence  the  fact  that  the  medical  exam- 
iner had  knowledge,  at  die  time  he  examined  in- 
sured, that  he  had  falsely  stated  his  occupation 
to  be  that  of  a  fanner,  when  in  fact  he  was  a 
saloon  keeper,  and  therefore  not  entitled  to 
membeiahip  under  the  society's  by-laws,  did  not 
estop  the  socie^  from  relying  on  such  misrep- 
resentation as  a  defense  to  the  oertiflcate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  18  1837,  1866-1868:  Dec.  Dig.  i 
724.*3 

11.  InSTTBANCE  (I  724*)— MlTTUAI.  Beheiit  So- 

CTETY —.  Denial  of  loABiurr— Gbounds— 

Effect. 

Where  a  mutual  benefit  society,  at  the  time 
it  denied  liability  on  the  sole  ground  that  de- 
ceased had  made  a  false  statement  as  to  his 
health,  had  no  knowledge  that  he  bad  also  mis- 
represented his  occupation,  and  did  not  know 
that  at  the  time  he  applied  for  memberahip  be 
was  a  saloon  keeper  and  therefore  ineligible,  the 
fact  that  the  society  based  its  refusal  to  pay  on 
the  misrepresentation  as  to  health  did  not  estop 
It  from  thereafter  denying  liability  because  of 
misrepresentation  as  to  occupation. 

[Ed.  Note.— For  other  cases,  see  Inanrance, 
CenL  Dig.  H  18S7,  1866-1868;  Dec.  Dig.  f 
724.*] 

Appeal  from  Oireuit  Conrt,  Poliuett  Coun- 
ty;  W.  J.  DrlTer,  Judge. 

Action  by  Etta  May  Hall  afl»lnat  the  Sor- 
aeiga  Camp  Woodmen  of  the  World.  Judg- 
maat  for  plaintiff,  and  defendant  appeals. 
Reversed  and  dlnnlssed. 

Bradshaw,  Rhoton  &  Helm,  of  Little  Rock, 
and  Arthur  H.  Blimett,  for  appellant.  J. 
T.  Coaton,  of  Osceola,  for  appellee. 

FRAUENTHAL,  J.  This  is  an  action  In- 
stituted by  Etta  May  Hall  to  recover  upon 
a  certificate  of  Insurance,  which  she  allied 


was  executed  upon  the  life  of  her  husband, 
and  in  which  she  Is  named  as  beneficiary. 
The  appellant  Is  a  mutual  benefit  association, 
and  it  resisted  recovery  upon  the  ground 
that  the  alleged  certificate  was  not  executed 
and  delivered  in  accordance  with  the  con- 
stitution and  by-laws  of  the  order  and,  for 
that  reason,  never  became  effective  as  a  con- 
tract; and  also  because  the  assured  had,  la 
his  application  for  the  Insurance  and  in  his 
medical  examination,  made  false  warranties, 
which  avoided  the  certificate  in  the  event  It 
had  been  duly  executed  and  become  effective. 
The  order  consisted  of  a  supreme  body, 
known  as  the  "Sovereign  Camp,"  which  is- 
sues certificates  of  Insurance,  and  of  numer- 
ous subordinate  camps  or  lodges,  one  of 
which  Is  located  at  Fisher.  On  April  8, 1910, 
O.  H.  Hall,  the  husband  of  appellee^  made 
written  application  for  membership  In  the 
order  and  for  the  Issuance  of  a  certificate' 
of  Insurance.  In  accordance  wlUi  the  constl' 
tutlou  and  by-laws  of  the  order,  his  applica- 
tion was  balloted  upon  by  the  local  camp 
or  lodge  at  Flaber  and  was  approved.  There* 
after,  s  medical  examination  was  made  of 
the  aspllcant  by  the  camp  physician.  In  the 
wrlttoi  application  be  stated:  "My  occnpa- 
Uon  la,  fanner.  *  *  *  I  am  neither,  di- 
rectly or  Indirectly,  engaged  in  any  ot  the 
following  prohibited  occupations:  *  *  • 
Saloon  keQ>er,  bartender,  nor  engaged  In 
retailing  of  Intoxicating  liquors  as  a  bever- 
age, nor  employed  in  making,  compounding, 
distilling,  rectifying  or  brewing  of  malt, 
spirituous,  Tlnons.  or  intoxicating  IIquots,  , 
or  in  the  business  of  distributing  or  deliver- 
ing  of  the  same."  In  Us  medical  examina- 
tion, he  made  the  following  answera  to  tlie 
following  questions :  "Do  you  now  use  wines, 
spirits,  or  malt  liquors?"  to  which  he  an- 
swered, "No."  "Were  you  ever  Intoxicated?" 
to  which  be  answered.  "No."  In  the  appli- 
cation he  warranted  the  truth  of  these  state- 
m^ts  made  both  In  the  application  and  in 
the  medical  examination,  and  agreed  that 
the  liability  of  the  Sovereign  Camp  for  the 
payment  of  benefits  should  not  begin  until 
after  the  application  and  medical  examina- 
tion had  been  duly  approved  and  accepted 
and  certificate  Issued  and  personally  deliv- 
ered to  him  while  In  good  health,  "and  until 
I  shall  have  been  obligated  in  due  form  and 
all  the  requirements  of  section  58  of  the  con- 
stitution of  said  order  have  been  compiled 
with."  Section  58  of  the  constitution  pro- 
vides that  the  liability  of  the  Sovereign 
Camp  for  the  payment  of  benefits  on  the 
death  of  a  member  shall  not  begin  until  aft- 
er his  application  shall  bare  been  accepted 
and  certificate  Issued,  and  he  shall  have: 
"First,  paid  all  entrance  fees;  second,  paid 
one  or  more  advance  monthly  payment  of  as- 
sessments and  dues  known  as  Sovereign  Camp 
fund,  also  signed  his  cwtificate  and  accept- 
ance slip  attached  thereto :  third,  paid  the 
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physlcun  for  medical  examination ;  fourth, 
been  obligated  or  Introduced  by  tbe  camp  or 
by  an  authorised  deputy  In  due  fonn;  fifth, 
had  delivered  to  hint.  In  person,  his  beneOda- 
ry  certificate  while  in  good  health." 

In  the  certificate  sued  on  It  was  provided 
that  the  articles  of  Incorporation,  the  consti- 
tution and  laws  of  the  order,  the  application 
for  membership,  and  the  medical  examina- 
tion should  constitute  the  contract  between 
the  order  and  the  monhw.  It  also  provided 
that  It  was  Issued  In  consideration  of  the 
representations,  warranties,  and  agreements 
made  by  the  applicant,  and  that  there  should 
be  no  liability  under  the  certiflcate  until  all 
of  the  requirements  named  In  said  section 
58  of  thi»  constitution  should  be  compiled 
with.  One  of  the  articles  of  the  constitution 
and  by-laws  provided  that  saloon  keepers, 
bartenders,  and  persons  engaged  in  tiie  re- 
tailing of  Intoxicating  liquors  should  not  be 
admitted  to  the  order.  Another  article  pro- 
vided that:  "No  officer,  employfi,  or  agent 
of  the  Sovereign  Gamp,  or  of  any  camp,  has 
the  power,  ris^t,  or  authority  to  waive  any 
of  the  conditions  upon  which  the  beneficiary 
certificates  are  Issued,  or  to  change,  vary, 
or  waive  any  of  the  provisions  of  tlds  con- 
stitution, or  of  these  by-laws." 

The  application  and  medical  examination 
were  thereafter  forwarded  to  appellant  at 
its  home  office  at  Omaha,  Neb.,  and  the  cer- 
tificate of  insurance  was  «ecuted  by  appel- 
lant's supreme  officers  on  April  18,  1910,  and 
sent  by  mall  to  the  clerfc  of  the  local  camp 
at  Fisher;  but  the  exact  date  of  Its  receipt 
Iqr  him  does  not  appear  from  the  testimony. 
It  does,  however,  appear  that  the  cierk  of 
the  local  camp  retained  the  certificate  In  his 
possession  until  some  time  In  July,  1910, 
when  he  mailed  it  to  appellee.  The  appli- 
cant, O.  H.  Hall,  died  on  June  1, 19ia  There 
Is  a  conflict  in  the  testimony  as  to  whether 
or  not  he  rigned  the  certificate  and  accept- 
ance slip  attached  thereto  as  provided  by 
the  laws  of  the  order  and  ttie  certificate, 
and  there  is  also  a  conflict  in  the  testimony 
as  to  whether  or  not  he  paid  the  first  or  any 
monthly  advance  payment  of  assessment  and 
dues  as  required  by  su^  constitution  and 
the  certificate.  The  clerk  of  the  local  camp 
testified  that  on  June  3,  1910,  and  after  the 
death  and  funeral  of  said  Hall,  his  brotlier 
came  to  bim  and  signed  the  name  of  0.  H. 
Hall  to  the  certificate  and  acceptance  8l^^ 
and  at  the  same  time  paid  to  him  a  month- 
ly assessment,  for  which  he  executed  a  re- 
ceipt, and  at  the  suisestlon  of  said  brotlier 
antedated  said  receipt  to  Uay  81.  1910.  It 
Is  eamestiy  insisted  by  counsd  for  appel- 
lant tliat  this  testimony  shows  conduslTOly 
that  the  certificate  was  never  delivered  to 
and  adapted  by  said  Hall  in  his  lifetime, 
and  that  no  payment  of  asseesmoit  and  dues 
was  made  prior  to  his  death.  It  Is  urged 
on  that  account  that,  nnder  the  terms  of 
the  certiflcate  and  lawi  of  the  order,  no  con- 
tract of  Insurance  was  executed  and  no  lia- 


bility was  incurred  1^  Che  Sovereign  Camp. 

[lj  We  are  of  the  opinion,  however,  that 
me  testimony  of  the  appellee,  that  tlie  signa- 
ture attached  to  the  certiflcate  was  that  of 
her  husband,  was  some  evidence  that  the 
certiflcate  was  delivered  to  and  accepted  by 
Hall  prior  to  his  death,  and  that  the  jury 
might  have  inferred  therefrom  that  it  was 
thereafter  left  1^  him  in  the  custody  of  tlte 
clerk  of  the  camp  for  safe-keying. 

[2]  We  are  also  of  the  opinion  tliat  the 
fact  that  the  receipt  for  the  payment  of  the 
monthly  assessment  was  dated  May  31,  1910, 
was  some  evldenoe  from  which  the  Jury  were 
warranted  in  finding  ttiat  the  assessment 
was  actually  paid  at  that  time,  and  there- 
fore prior  to  Hall's  death. 

[3]  On  this  issue,  however,  the  court  In- 
structed the  Jury  that  It  was  the  duty  of 
said  Hall  to  pay  the  assessment  on  or  before 
the  1st  day  of  June.  1910,  and  that  If  they 
found  from  the  evidence  that  said  Hall,  In 
person  or  through  another  for  him,  did  not 
make  iwyment  of  such  assessment  on  or 
before  June  1,  1910,  then  and  In  that  event 
he  was  suspended,  and  th^  should  find  for 
defendant,  "unless  you  further  find  that  such 
payment  of  said  assessment  was  made  to 
and  received  by  Red  Oak  Camp  No.  34  sub 
sequent  to  said  June  1,  1910,  which  payment 
would  be  binding  upon  defendant,  and  in 
which  event  yon  should  find  for  plaintiff  on 
this  issue."  .This  instmctlon,  we  think,  was 
erroneous. 

[4]  The  rule,  we  think,  is  well  settled  that 
a  person  wishing  to  become  a  member  of  a 
mutual  benefit  society  is  supposed  to  liave 
made  himself  acquainted  with  the  constitu- 
tion and  by-laws  of  the  order  and  to  know 
the  limitations  on  the  powers  of  its  lodge 
officers  and  subordinate  bodies  which  are 
contained  in  said  constitution  and  by-laws. 
1  Bacon  on  Benefit  Sodeties  ft  Ufe  Inanr^ 
ance,  |  157. 

[6]  It  has  been  held,  it  is  true,  that  the 
relation  of  the  subordinate  lodges  to  the 
supreme  body  of  a  benefit  society  Is  regarded 
in  some  transactions  as  ttiat  of  ag^tcy,  and 
that  tlie  general  rules  of  agency  In  such  mat- 
ters apply  to  agoits  of  all  kinds  of  insurance 
companiee-^utiial  benefit  associations  as 
well  as  stock  companies,  8  Oool^'s  Briefs 
on  Law  of  Insurance.  2496.  But  it  is  w^  set- 
tled tbB  weight  ot  authority  that  the  oflB- 
cers  and  subordinate  lodges  of  a  mutoal  bene- 
fit assKK^Uon  have  no  authority  to  waive 
the  provisions  of  Its  t^-laws  and  constttotkm 
which  relate  to  the  substance  of  the  contract 
between  the  ai^llcant  and  the  asnciaUon. 

In  tiie  case  of  Borgra^  t.  Knights  of 
Honor,  22  If  a  App.  127,  in  speskiuf  of  Oo 
ctanxtes  of  the  ^ency  and  tlia  extent  o< 
the  authority  of  the  subordinate  lodges  of  a 
mutual  bsneflt  ordor.  Judge  Itionq^aon  said : 
"The  subordinate  lodges  are^  no  doubt,  the 
agents  of  the  supreme  lodge  in  dealinp  with 
the  members  for  many  purposes^  and  In  those 
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eases  where  the  anboidlnate  lodges  act 
throagh  their  ministerial  officers,  and  where 
tbe  latter  act  In  conformity  with  the  rales 
governing  the  lodges  and  the  order,  these  of- 
flcors  ma7  become  pro  hac  vice  the  agents  of 
the  subordinate  lodges.  Bat  it  Is  not  shown 
to  as  that  these  ofiQcers  are  anywhere  endow- 
ed with  power  to  set  aside  the  roles  of  the 
order,  or  that  tiie  subordinate  lodges  are  en- 
dowed with  such  a  faculty.  On  the  other 
band,  ft  la  perceived,  by  the  provision  of  the 
laws  of  the  order  above  quoted,  that  no  grand 
lodge  has  power  even  tQ  alter  or  amend  the 
laws  governing  the  sabordinate  lodges.  The 
doctrine  of  waiver,  which  is  often  appealed 
to  prevent  forfeitures  in  the  case  of  policies 
of  Insurance,  has  no  application  to  the  for- 
feitures of  membership  in  these  orders.  The 
laws  and  roles  governing  the  different 
branches  of  such  an  order  are  in  the  nature 
of  contracts  among  all  the  members."  See, 
also,  to  the  same  effect,  1  Bacon  on  Benefit 
Societies  ft  Life  Insurance,  S  147 ;  8  Cooley's 
Briefs  on  the  Law  of  Insurance,  2496;  McCoy 
V.  Roman  Catholic  Mutual  Ins.  Co.,  152  Mass. 
272,  25  N.  E.  289;  Swett  v.  Citizens'  Relief 
Society,  78  Me.  541,  7  Atl.  394 ;  Royal  High- 
landers T.  Scovill,  66  Neb.  218,  92  V.  W.  206, 
4  L.  R.  A.  (N.  S.)  421. 

II]  It  has  been  repeatedly  hdd  that  the 
constitution  and  by-laws  of  a  fraternal  and 
beneficial  society  become  a  part  of  the  con- 
tract of  the  applicant,  and  this  la  especially  so 
#faere  the  application  signed  by  him,  as  in 
ifae  case  at  bar,  provides  that  It,  as  well  as 
{he  eonatltntlon  and  by-laws,  shall  form  the 
basis  and  a  part  of  the  contract  of  Insurance. 
Tbis  principle  has  been  approved  by  this 
court  In  the  cases  of  Woodmen  of  the  World 
V.  Jackson,  80  Ark.  419,  97  8.  W.  673,  and 
Supreme  Lodge  K.  &  L.  of  H.  t.  Johnson,  81 
Ark.  512,  99  S.  W.  884.  The  result  of  these 
boldlngs  Is  that  compliance  with  the  essential 
terms  of  the  constitution  and  by-laws  of  a 
fraternal  association  Is  a  necessary  prereq- 
uisite to  a,  ralld  and  binding  contract  of  in- 
Rirance. 

[7]  In  the  case  at  bar  the  constltatloB  and 
by-laws  of  the  ordor  expressly  provided  that 
tbe  UabUit7  of  appellant  shonld  not  begin 
DntU  one  or  more  advance  monthly  payments 
of  assesBment  bad  hem  made  by  the  appli< 
cant  It  was  also  provided  that  no  one  en- 
gaged In  the  occopatkoi  of  a  saloon  keeper, 
bartender,  or  in  the  retailing  of  intoxicating 
lluqors  as  a  beverage  should  be  permitted  to 
become  a  member  of  the  order  or  to  obtain 
insorance  In  this  tnder,  ^niese  reqnlrements 
not  (mly  related  to  the  substance,  but  were 
tbe  very  basis,  of  the  contract  of  insurance 
lasaed  by  tills  association.  By  one  of  the 
laws  <tf  the  order  it  Is  farther  provided  that 
no  officer  of  any  subordinate  camp,  and  no 
subordinate  camp,  had  tbe  right  or  authority 
to  waive  any  condition  or  law  of  the  order 
tipon  or  nnder  which  the  beneficiary  certlfl- 
catee  of  this  order  are  issued,  or  to  change, 
1488.W.-M 
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vary,  or  waive  any  of  the  provisions  of  its 
constitution  and  by-laws. 

[8]  Before  there  conld  be,  therefore,  any 
liability  nnder  this  contract,  it  was  necessary 
that  it  should  have  been  effective  and  bind- 
ing prior  to  the  death  of  Hall.  A  payment 
made  after  his  death  could  not  make  such  con- 
tract efFectire  unless  the  person  receiving  It 
was  empowered  and  authorized  to  do  so  by  tbe 
body  upon  whom  the  liability  was  attempted 
to  be  fixed,  and  was  authorized,  therefore,  to 
waive  this  provision  of  tbe  constitution.  A 
subordinate  lodge  of  this  order  did  not  have 
tbe  power  and  authority  to  do  this  under 
the  evidence  adduced  in  this  case.  Mutual 
Life  Ins.  Co.  V.  Sinclair  (Ky.)  71  S.  W.  853; 
Ormond  v.  Fidelity  Life  Association,  06  N.  C. 
158,  1  S.  E.  79a 

[9]  And  for  the  same  reason  we  are  of  the 
opinion  that,  before  the  contract  of  insur- 
ance could  be  effective  and  the  certificate 
binding  on  appellant,  it  was  necessary  for 
the  applicant  to  be  obligated  or  initiated,  by 
a  camp  or  authorized  deputy.  In  due  form 
Into  tbe  order.  This  was  made  a  condition 
precedent  to  tbe  execution  of  the  contract  of 
Insurance.  In  the  case  of  Supreme  Lodge  of 
K.  ft  L.  of  H.  V.  Johnson,  supra,  it  was  held 
that  the  requirement  In  a  by-law  of  a  benefit 
society  that  an  applicant  shall  be  initiated 
before  liability  for  his  death  shall  accrue 
was  not  only  essential  to  make  tbe  contract 
of  insurance  binding,  but  that  it  could  not  be 
waived  by  the  election  of  such  applicant  by 
tbe  subordinate  lodge  as  a  member  of  the ' 
order  and  his  election  to  office  In  the  local 
lodge. 

Appellant  asked  the  court  to  instruct  tbe 
Jury,  In  substance,  that,  If  C.  H.  Hall  had  not 
been  obligated  or  Initiated  into  tbe  local 
camp,  they  should  find  for  the  defendant. 
The  constitution  and  by-laws  of  the  order 
provided  that  the  clerk  of  the  local  camp 
should  not  deliver  the  certificate  to  the  ap- 
plicant, or  receipt  for  the  payment  of  the 
monthly  advance  assessment,  until  the  appli- 
cant was  duly  obligated  and  initiated  in  the 
order.  The  fact,  if  it  he  a  tiact,  that  the  cer- 
tificate was  dellvmd  to  Hall  in  his  lifetime, 
and  that  he  paid  the  assessment,  was  some  evi- 
dence, we  think,  from  which  It  ooold  be  in- 
ferred that  he  was  obligated  and  initiated 
into  the  order.  There  was  evidence  on  the 
part  of  the  appellant  tending  to  show  that  he 
was  not  initiated  or  obl^ated  in  the  order. 
This,  therefore,  made  a  disputed  question  of 
fact  which  it  was  the  province  of  the  Jury  to 
determine  nnder  i«vper  instmctlons.  The 
conrt  shonld  have  given  the  above  instruc- 
tion requested  by  appellant  on  this  issne. 

It  Is  urged  by  connsd  fOr  appellant  that 
the  court  erred  in  refaslng  to  give  the  follow- 
ing Instmctlon :  "If  you  find  from  the  testi- 
mony In  this  cose  that,  at  the  time  Charles 
Henry  Hall  made  ai^llcatlon  tor  member- 
ship In  the  defendant  order,  he  was  engaged 
in  bosineoi  as  a  saloon  keep^.  bartender,  c 
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in  the  retailing  of  Intoxicating  liquors  as  a 
beverage,  It  will  be  your  duty  to  find  for  de- 
fendant." 

In  his  application  Hall  stated  tttat  he  was 
a  farmer,  and  that  be  was  not  engaged  either 
as  a  saloon  keeper,  bartender,  or  in  the  re- 
tailing of  Intoxicating  liquors  as  a  bererage, 
and  therein  warranted  the  truth  of  this  state- 
ment. The  testimony  conclnsively  shows,  in 
fact  it  is  conceded  by  the  appellee,  that  at 
the  time  he  made  this  application  Hall  was, 
and  had  been  for  some  time  prior  thereto, 
engaged  In  the  business  of  retailing  intoxi- 
cating liquors  as  a  bererage.  As  before  stat- 
ed, it  was  provided  by  the  constitution  and  by- 
laws of  this  order  that  one  engaged  in  this 
occupation  was  not  permitted  to  become  a 
member  of  the  ordw  or  to  recdve  insurance. 
The  warranted  statement  that  Hall  was  not 
engaged  In  this  occupation  was  the  very  basis 
of  the  contract  and  Issuance  of  the  certlflcate 
of  Insurance.  Neither  the  subordinate  lodge, 
nor  its  individual  members,  were  the  a^nts 
of  the  appellant  with  authority  to  waive  any 
forfeiture  of  the  certlflcate  reaoltlng  from 
the  falsity  of  this  warranty.  The  subordi- 
nate lodge  and  Its  members  did  not  have  the 
power  to  waive  any  warranty  made  by  Hall 
In  his  application.   See  cases  above  cited. 

[10]  It  is  urged,  however,  that  the  physi- 
cian who  took  the  medical  examination  was 
the  agent  of  the  appellant  and  knew  the  fal- 
sity of  this  statement,  and  on  this  account 
the  appellant  is  estopped  from  forfeiting  the 
policy  by  reason  of  this  false  answer.  Selt- 
ance  for  this  contention  is  based  upon  the 
case  of  Franklin  Life  Insurance  Co.  v.  Gal- 
Ugan,  71  Ark.  295,  73  S.  W.  102,  100  Am. 
St.  Rep.  73,  where  It  was  held  (quoting  sylla- 
bus) that  "knowledge  on  the  part  of  the  ex- 
amining physician  that  the  answers  written 
down  by  him  in  an  application  for  a  policy 
are  false  estops  the  insurance  company  from 
forfeiting  such  policy  on  account  of  such 
false  answers."  In  that  case,  however,  the 
answers  were  made  In  the  medical  examina- 
tion and  related  to  the  previous  health  of  the 
applicant.  The  examining  physician  to  whom 
the  answers  were  made  by  the  applicant,  and 
who  made  the  certificate  to  the  medical  ex- 
amination, knew  that  such  answers  were 
false.  In  that  case  the  court  held  that  the 
physician  was  the  company's  agent  lu  taking 
the  answers  made  In  the  medical  examina- 
tion, and  that  his  knowledge,  at  the  time,  of 
the  falsity  of  any  statement  made  therein, 
would  be  the  Imowledge  of  the  Insurer,  es- 
topping It  from  taking  advantage  of  any  false 
answers  in  the  medical  examination  to  for- 
feit the  policy.  It  has  been  held  that  a  med- 
ical examiner  Is  regarded  as  the  agent  of 
the  company  Issuing  the  certificate  of  insur- 
ance for  which  he  makes  the  medical  ex- 
amination, and  that  the  company  will  be 
chargeable  with  knowledge  of  information 
possessed  by  him  contrary  to  disclosures 
made  in  such  medical  examination  by  the  ap- 


plicant; but  this  holdliME  is  based  upon  the 
ground  that  the  medical  examine  is  the 
agent  of  the  Insurer  in  talcing  the  answers 
In  the  medical  examination  and  In  nuking 
certificate  thereto.  The  medical  examiner, 
however,  Is  not  the  agent  of  the  Insnrer  for 
anything  more  than  what  Is  contained  in  the 
medical  examination  and  his  certificate  there- 
to, and  the  Insurer  cannot  be  charged  witb 
any  knowledge  of  information  had  by  him 
outside  of  that  agency.  It  has  therefore  been 
held  tliat:  "Notice  to  the  examiner  of  any- 
thing not  called  for  by  his  certlflcate,  but 
which  is  a  part  of  the  application  filled  ont  by 
the  solicitor,  is  not  noUce  to  the  company.** 
3  Cooley's  BrlefB  on  the  Law  of  Insorance, 
2528 ;  Leonard  v.  State  liutnal  LUb  Ins.  Go., 
24  R.  I.  7.  SI  Aa  1049.  96  Am.  St  Bep^  6B8. 

In  the  case  at  bar  the  warranted  statement 
of  tiie  applicant  that  he  was  not  engaged  In 
the  occnpation  of  a  saloon  keqitf.  bartender, 
or  in  retailing  Intoxicating  UqnorB  aa  a 
beverage,  is  made  In  the  application  and  not 
In  tlie  medical  examination.  This  applica- 
tion was  signed  by  the  applicant  and  acted 
upon  by  the  local  lodge  some  time  before  the 
medical  examination  was  made,  and  It 
was  sepftrat^  and  distinct  from  the  medt 
cal  examination.  The  examining  pbyai- 
clan,  as  sncb,  had  no  duty  to  perfonn  rela- 
tive to  the  ap^lcation,  and  did  not  la  aziy 
manner  represent  the  appellant  In  making  or 
accepting  the  aK>licatlon.  The  application 
was  made  solely  to  the  local  lodge.  The 
knowledge,  therefore,  of  the  examining  phy- 
sician that  any  statement  made  In  this  ap- 
plication was  false,  was  not  the  knowledge 
of  the  appellant  His  knowledge,  therefore, 
did  not  estop  the  appellant  from  setting  up 
the  falsity  of  this  warranted  statement  In 
the  application  to  avoid  the  certificate  Is- 
sued by  it  thereon. 

It  is  urged  that  the  appellant  is  not  &i- 
tltled  in  this  action  to  set  up  any  of  the 
above  matters  as  a  defense  against  the  re- 
covery, for  the  reason  that  when  It  refused 
to  make  payment  It  based  Its  objection  up- 
on a  different  ground.  It  appears  that  proof 
of  death  was  sent  to  appellant  at  Omatia, 
and  that  It  denied  liability  and  refused  to 
pay  upon  the  sole  ground  that  deceased 
made  a  false  statement  relative  to  his  health. 
This  objection  to  pay  the  loss  was  contained 
in  a  letter  written  by  appellant  to  the  clerk 
of  the  local  camp  at  Fisher,  In  January, 
1911,  which  was  presumably  turaed  over  to 
appellee,  who  Introduced  same  In  evidence^ 
tn  that  letter  appellant  stated  that  Hatl 
made  the  statement  that  he  did  not  have  a 
certain  disease  and  had  not  consulted  or 
been  attended  by  a  physician  during  the  past 
five  years,  which  It  learned  was  fals&  The 
letter  continued:  "It  is  therefore  the  duty 
of  our  committee  to  reject  this  claim  for 
payment,  and  yon  will  so  notify  any  parties 
Interested." 

[11]  It  Is  contended  t2iat  becanae  appel- 
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lant  denied  liability  upon  one  Kronndf  It 
cannot,  when  sued,  set  up  as  a  defeiae  an- 
otber  and  dlffer^t  objection  to  paying  tbe 
loss.  It  bas  been  beld  that  an  Insurance 
company,  when  sued  upon  a  policy,  cannot 
plead  as  defenses  against  recovery  any  ob- 
jections to  making  payment  different  from 
or  additional  to  those  which  It  stated  when 
it  refused  to  pay.  2  Bacon  on  Benefit  So- 
detlea  ft  Life  Insurance,  |  437;  3  Cooley's 
Briefs  on  the  Law  of  Insurance,  2680.  But 
this  doctrine  Is  fonoded  upon  the  principle 
that,  with  a  full  knowledge  of  all  tbe  facts 
set  up  in  sncb  further  or  additional  de- 
foises,  there  was  an  intCTti<m  on  the  part  of 
the  inmrer  to  abandon  or  not  to  Insist  npon 
tbem;  and  to  pennit  midt  defenses  to  be 
made  would  operate  aa  a  fraud  ui^  the 
othw  party. 

The  general  proposition  is  wdl  settled 
tbat  a  denial  of  liability  by  an  Insurance 
company  upon  one  ground  may,  under  cer- 
tain drcnmstances,  operate  as  a  waiver  of 
some  other  defenses  which  it  might  have  In- 
terposed. Thus,  a  denial  of  liability  may 
walre  defects  In  the  proof  of  loss  or  ex- 
cuse the  failure  to  furnish  same;  or  a  for- 
feiture may  be  waived  where  the  Insured 
has  been  put  to  expense  and  labor  In  mak- 
ing proof  of  loss,  in  reliance  on  the  require- 
ment of  the  insurer  to  do  so  after  it  has 
knowledge  of  facts  causing  snch  forfeiture. 
In  all  snch  cases  the  doctrine  of  waiver  la 
but  the  principle  of  estoppel.  It  cannot  be 
Invoked  unless  the  conduct  of  the  Insurer  has 
been  such  as  to  Induce  action  or  Inaction 
in  reliance  thereon,  and  where  it  would  oper- 
ate to  mislead  the  other  party  to  Ms  Injury. 
Insurance  Co.  v.  Wolif.  95  tJ.  S.  826,  24  L. 
Ed.  38T;  Wolf  v.  District  Grand  Lodge,  102 
Mich.  23,  60  N.  W.  44B;  National  Life,  etc., 
Co.  T.  Whltacre,  16  Ind.  App.  B06,  43  N.  B. 
905;  Hart  v.  Fraternal  Alliance,  108  Wis. 
490,  84  N.  W.  851. 

In  the  case  at  bar  It  does  not  appear  dther 
that  tbe  appellant  or  its  supreme  officers 
had  any  knowledge  of  tbe  facts  set  up  In  the 
defenses  above  mmtloned  and  now  made  by 
it  prior  to  the  time  of  writing  said  letter, 
or  that  appellee  was  Induced  by  the  objec- 
tlon  to  paying  then  made  In  the  letter  to  act 
or  to  refrain  from  any  action  which  did  or 
could  operate  to  her  Injury.  It  follows  tbat 
tbe  appellant  Is  not  deprived  of  the  right 
to  Interpose  the  defenses  which  it  has  made 
In  this  case. 

The  ai^ellee  therefore  is  not  entitled  to 
recover  In  this  case  in  the  event  her  hus- 
band, Cliarlee  Henry  Hall,  the  insured,  was 
engaged  in  the  occupation  of  a  saloon  keep- 
er, bartender,  or  In  the  retailing  of  Intoxica- 
ting liquors  as  beverage  at  the  time  h«  made 
application  for  membership  in  tbe  appellant's 
order.  The  court  therefore  erred  In  refusing 
to  give  the  Instruction  to  that  effect 


The  judgment  must  therefore  be  reversed. 
The  undisputed  evidence  shows,  and  It  Is 
conceded  by  the  appellee,  that  the  Insured, 
Hall,  was  engaged  in  said  prohibited  occu- 
pation at  tbe  time  he  made  application  for 
membership  in  the  order  and  for  said  cer* 
tiflcate  of  Insurance.  On  this  account  this 
case  will  not  be  remanded  for  a  new  trial, 
but  wUl  be  Usmlssed. 


«r.  LOmS,  I.  M.  &  S.  RT.  CO.  ▼.  FT. 
SMITH  ft  V.  B.  RY.  OO. 

(Supreme  Court  of  Arkanaas.    May  27,  1012.) 

1.  BiaNBITT  DOUAIN   (§8  274,  108*)— CONDEM- 
NATION PfiOCEBDINOS— RaILBOAD  RiGHT  OT 

Wat — Issues. 

The  sole  object  of  proceedings  to  condemn 
land  for  railro^  purposes  Is  to  ascertain  the 
compensation  to  be  paid  to  the  owner  for  his 
damages,  no  provision  being  made  for  an  issue 
on  tbe  right  to  condemn;  the  owner's  remedy, 
when  his  land  Is  soueht  to  be  taken  for  par- 
poses  other  than  a  public  use,  being  by  injuno- 
tioo. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  If  758,  765-768.  625.  526, 
62S.-635-689:  Dec.  Dig.  H  274,  ' 

2.  Gotms  (I  486^— TaANsna  of  Oavbmb— 

CoNDBHIfATIOn  PrOCEEOINQS. 

Since,  under  Kirby's  Dig.  H  6760.  6770, 
providing  for  the  condemnation  by  one  railrosd 
company  of  the  right  to  cross  tbe  tracks  of  an- 
other company,  the  statute  only  gives  the  court 
Id  such  proceeding  authority  to  ascertain  the 
points  and  manner  of  crossing  and  the  compen- 
sation to  be  paid,  and  the  rlgnt  of  the  petition- 
ing company  to  exercise  the  right  of  eminent  do- 
main cannot  be  questioned  in  that  proceeding, 
where  such  right  is  goestioned  by  a  sufficient  al- 
legation of  facts  and  a  proper  verification,  it 
is  the  duty  of  the, court  to  transfer  the  proceed- 
ing to  a  court  of  equity  for  determination. 

[Ed.  Note,— For  other  cases,  see  Courts,  Cent 
DTg.  SI  1289-1305:  Dec.  DV  |  486.*] 

8.  COUBTS   (i  487*)— TBAHSrEB  OF  OAUSES— 

Equitable  Rsuef— Gboss-Cokplaxnt. 
In  proceedings  at  law  by  a  railroad  com- 
pany to  condemn  a  right  to  cross  another  rail- 
road, as  provided  by  Kirtiy's  Dig.  ||  6760,  6770, 
defendant  filed  a  cross-complaint  to  restrain  sndi 
crossing,  and  alleged  that  petitioner  was  not  tbea 
so  chartered  as  to  enable  ft  to  maintain  tbe  suit; 
that  iwtitioner  had  not  found  it  necessarv  to 
cross,  intersect,  or  unite  its  railroad  with  defend- 
ant's railroad,  denied  tbat  it  had  become  necea* 
saryforthe  railroad  purposes  of  plaintiff,  in  con- 
structing its  main  line,  to  make  tbe  croeslogs 
proposed,  alleged  that  it  was  wholly  unnecessary, 
unreasonable,  unwise  for  petitioner  to  have  cer- 
tain of  tbe  crossings  specified,  charged  that  the 
location  of  plaintiff's  line  was  into,  tlirongh 
and  on  the  portion  of  defendant's  property  de- 
voted to  yard  use,  that  the  construction  of  pe- 
tlttoner*B  line  aa  proposed  would  result  in  the 
destruction  of  and  damage  to  defendant's  prop- 
erty, and  was  an  unsafe  and  inefficient  raU- 
road  for  petitioner.  It  also  charged  that  peti- 
tioner sought  the  oondenmation  for  the  con- 
structloa  a  switch  or  switches  without  evei 
intending  to  own  or  operate  a  main  line  with 
which  to  connect,  that  it  did  not  intend  to  lo- 
cate or  maintain  any  station  or  buildings,  and 
that  petitioner's  proposed  line  was  conorived 
and  intended  to  serve  only  private  induatries  in 
which  it  would  be  flnaucially  interested,  and  in 
which  the  public  would  have  no  access.  0eU, 
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tfaftt  such  lUIegationfl  veze  ioiaffident  to  lalse 
an  Ibbiw  u  to  petitioner's  right  to  condemn. 

VBA.  Note.— For  otiier  caoea,  see  Courts,  Gent 
Dig.  li  703,  1807-131&:  Dee.  Dig.  |  487.*] 

4,  BuiNBKT  Domain  (I  20»)  —  Railboads— 
Right  to  Oowdemn— Public  Cabbies. 
Where  a  railroad  company  was  incorporat- 
ed as  sudi,  tbe  tact  that  its  proposed  line  was 
intended  to  serve  only  private  Industries  in 
which  the  promoters  wonld  be  financially  inter- 
ested did  not  prevent  the  corporation  from  be- 
ing a  public  carrier  with  the  right  to  condemn 
property  for  its  nse,  slncff  the  tact  that  private 
purposes  would  be  subserved  would  not  exclude 
the  idea  that  the  public  might  also  participate 
in  the  enjoyment  of  the  utility;  the  law  giving 
all  the  right  to  use  it  on  equal  terms. 

[Ed.  Note.— Por  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  o9-47;  Dec.  Dig.  S  20.*] 
&  Railroads  (8  32»)— Ghaetbbs— Cohstbuo- 

TION — FOBrciTUBE. 

Kirby's  Dig.  g  6601,  provides  that,  on  the 
granting  of  a  railroad  chart-ir  the  company  shall 
build  the  prospective  road  with  expedition,  and 
that  failure  within  IS  months  to  build  at  least 
one-tenth  of  the  estimated  length  shall  forfeit 
the  charter  without  action  on  the  part  of  the 
state;  that  failure  to  build  and  ctHnplete  within 
36  months  one-fifth  of  the  line  shall  opei-ate 
as  a  forfeiture  except  as  to  the  part  completed, 
and  failure  to  complete  the  entire  line  within  6 
years  will  operate  as  a  similar  forfeiture,  pro- 
vided that  the  Board  of  Railroad  Incorporators, 
after  hearing,  may  extend  the  time,  not  to  ex- 
ceed 8  years,  for  completing  10  per  cent,  and 
6  years  for  completing  20  per  cent,  and  b 
years  for  completmg  the  entire  line,  in  which 
case  a  forfeiture  shall  not  be  enforced,  except 
on  fiiilure  to  build  the  respective  portions  of 
the  road  according  to  the  terms  of  the  exten- 
sion grants.  Petitioner  railroad  company  was 
incorporated  April  9,  1910,  and,  up  to  the  ex- 
piration of  the  18  months'  period,  had  not  com- 
pleted one-tenth  of  its  proposed  mileage.  On 
October  24,  1911,  the  State  Board  extended  the 
time  to  construct  one-tenth  of  the  proposed  ^line 
another  6  months.  Held,  that  the  fact  that  the 
forfeitare  had  accrued  before  the  extension  did 
not  deprive  the  board  ot  power  to  revive  the 
powers  of  the  corporation  by  such  extension. 

fEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  63-69;  Dec.  Dig.  i  32.*! 

6.  EuiNENT  Domain  (t  198*)-Obos8UIO  Oih- 
IB  Railroads— Place. 

Kirby's  Dig.  }  6770,  providing  for 
condemnation  by  one  railroad  company  ot  the 
right  to  cross  the  line  of  another  company,  and 
declaring  that  the  points  and  manner  of  cross- 
ing shall  be  determined  by  a  court  of  competent 
Jurisdiction,  does  not  confer  on  the  court  power 
to  compel  tne  petitioning  company  to  mase  the 
crossing  at  some  other  point  or  in  some  other 
manner  than  that  pK^wsed;  the  Inquiry  being 
limited  to  whether  the  crossing  should  be  es- 
tablished at  the  point  claimed  by  the  petitioning 
company,  but,  to  determine  that  question,  the 
court  m^  inquire  whether  it  is  more  feasible 
to  construct  a  crossing  at  some  other  point, 
vrithout  power,  however,  to  compel  the  peti- 
tioning company  to  seek  another  crossing. 

fEd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  525,  526,  528,  585-539; 
Dec  Dig.  i  198.*] 

7.  Ratlboadb  (g  90*)— CBoBBina  Othbb  Rail- 
boads—Damages. 

Where  defendant  railroad  company  had  the 
right  to  extend  its  line  within  its  own  territory 
in  order  to  provide  railroad  facilities  for  cer- 
tain industries,  the  fact  that  such  extension  was 
constructed  after  petitioner's  line  was  project- 
ed, and  in  order  to  obstruct  petitioner  in  the 
construction  of  its  line,  which  was  Intended  for 
the  same  purpose,  did  not  make  defendaofa  con 


structioa  vrrongful.  nor  authorise  tiie  Imposi- 
tion of  the  cost  ot  constructing  crossings  by 
petitioner  over  defendant's  line  on  defendant. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  SI  240-248;  Dec.  Dig.  |  90.*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty ;  Daniel  Hon,  Judge. 

Condemnation  proceedings  by  the  FL 
Smith  &  Van  Buren  Railway  Company 
against  the  St  Louis,  Iron  Moontain  & 
Southern  Railway  Company.  Decree  for  pe- 
titioner, and  defendant  appeals.  Modified 
and  afiSrmed. 

W.  E.  Hemingway,  of  Little  Rock,  and 
Lovick  P.  Miles,  of  Ft  Smith,  for  appellant 
S.  W.  Moore,  of  Kansas  City,  Ma,  and  Read  A 
MdDonough,  of  Ft  Smith,  for  appellee^ 

Mcculloch,  C.  X  Appellee  is  a  domes- 
tic railway  corporation  chartered  for  the  pur- 
pose of  constructing  and  operating  a  railroad 
from  the  city  of  Ft  Smith,  Ark.,  to  the  city 
of  Van  Buren,  a  distance  of  about  five  miles. 
Its  proposed  line  crosses  in  the  city  of  Ft 
Smith  the  main  track  and  certain  side  tracks 
and  spurs  of  appellant  railway  company,  and 
it  seeks  in  the  present  proceeding  to  con- 
demn the  right  of  way  for  these  crossings, 
seven  in  number. 

The  statutes  of  this  state  contain  the  fol- 
lowing provisions  concerning  the  rights  of 
Intersecting  railroads: 

"Sec.  6769.  Every  railroad  corporation  cre- 
ated and  organized  under  the  laws  of  this 
state,  or  created  and  organized  under  the 
laws  of  any  other  state  or  the  IJnitecl  States, 
and  operating  a  railroad  in  this  state,  shall 
have  the  power  to  cross,  intersect,  Join  or 
unite  Its  railroad  with'  any  other  railroad 
now  constructed  or  that  may  hereafter  be 
constructed,  at  any  point  on  its  route  and 
upon  the  grounds  and  right  of  way  of  such 
other  railroad  company,  with  the  necessary 
turnouts,  sidings  and  switches  and  other  con- 
veniences in  furtherance  of  the  object  of  its 
construction.  And  every  railroad  company 
whose  railroad  is  or  shall  be  crossed,  Joined 
or  Intersected  by  any  new  railroad  shall 
unite  with  the  owners  and  corporation  of 
snch  new  railroad  In  forming  such  crossing, 
intersection  and  connection,  and  shall  grant 
to  such  railroads  so  crossing.  Intersecting  or 
uniting  all  the  necessary  faculties  for  tibat 
purpose  as  aforesaid. 

"Sec.  6770.  If  the  two  corporations  can  not 
agree  upon  the  amount  of  compensation  to  be 
made  for  the  purposes  set  forth  in  the  fore- 
going section,  or  the  points  or  manner  of 
such  crossing,  junctions  or  Intersections,  the 
same  shall  be  ascertained  and  determlneid  by 
a  court  of  competent  jurisdiction  in  the  same 
manner  as  provided  for  the  ascertainment  of 
damages  for  right  of  way  tor  nUlvoada." 
Kirby's  "Digest 

Maps  or  blueprints  of  the  proposed  line 
of  appellee's  road  and  of  the  crossliigs  Bought 
to  bb  condemned  were  filed  with  the  com- 
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plaint,  and  It  to  alleged  in  tbe  complaint 
tbst  tbe  two  corporations  had  failed  to  agree 
as  to  tbe  said  crossings.  Appellant  filed  an 
answer  containing  tbe  following  statements: 
"Plaintiff  •  •  •  1b  not  a  railroad  corpo- 
ratloD  created,  organised  and  extotlng  under 
tbe  laws  of  the  state  of  Arkansas;  it  to  not 
entitled,  under  the  law,  to  bring  and  main- 
tain an  action  for  the  condemnation  of  the 
crossings.  •  •  «  The  plaintiff  has  not 
fonnd  It  necessary  to  cross,  intersect  or  nnlte 
its  railroad  with  the  railroad  of  the  defend- 
ant, as  shown  in  tbe  complaint;  •  *  * 
denies  that  it  has  become  necessary  for  the 
railroad  purposes  of  plaintiff,  in  constmcting 
Its  main  line  of  railroad  from  Ft  Smith  to 
Van  Buren,  to  make  the  crossings  shown  In 
tbe  blueprint ;  *  *  *  says  that  It  Is  whol- 
ly unnecessary,  unreasonable,  and  nnwise  for 
plaintiff  to  have  the  crossings  Noa.  1  to  7, 
Inclnstve,  demanded  as  set  out  in  the  com- 
plaint; the  location  of  the  said  line  of  plain- 
tiff to  into,  through,  and  upon  that  portion 
of  the  property  of  defendant  devoted  to  yard 
ase,  and  to  the  serrlce  of  industries,  and  the 
constructloD  of  the  line  of  plaintiff,  as  pro- 
posed in  the  complaint  herein  filed,  will  re- 
salt  in  the  destruction  of  and  damage  to 
tbe  property  of  defendant,  and  In  an  unsafe 
and  inefficient  railroad  for  plaintiff."  The 
answer  Is  made  a  cross-complaint,  asking 
that  tlK  cause  be  transferred  to  the  chancery 
court  so  that  equitable  relief  m.lght  be  grant- 
ed, and  as  ground  for  such  relief  the  follow- 
ing Btatemrat  to  made:  "Defendant  says  that 
It  to  Informed  and  believes  and  alleges  upon 
hiformatlon  and  belief  that  the  Ft  Smith  & 
Van  Buren  Railway  Company  to  a  private 
enterprise,  which  was  chartered  ostensibly 
to  build  a  line  from  Ft  Smith  to  Van  Buren, 
Ark.,  but  It  is  not  so  chartered  at  tbe  pres- 
ent time,  and  that  it  has  no  Intention  of 
constmcting  such  a  line,  and  does  not  in- 
tend to  bolld  or  operate  any  line  as  author- 
ized by  its  charter,  but  seeka  to  condemn 
solely  for  the  construction  of  a  switch  or 
switches  while  never  int^dlng  to  own  or 
operate  a  main  line  with  which  to  connect 
Its  proposed  line,  as  now  projected,  Is  not 
Intended  to,  nor  will  It,  be  a  main  line,  nor 
an  aid  to  the  convenience  of  operation  of  any 
main  line  of  plaintiff.  It  to  conceived  and 
toteoded  to  serve  only  private  Industries,  in 
which  It  will  be  financtolly  interested  and  to 
which  the  public  will  have  no  access  In  com- 
mon.  It  does  not  Intend  to  locate  or  main- 
tain any  station  buildings,  or  to  render  the 
public  service  contemplated  by  tbe  laws  and 
by  the  Board  of  Railway  Incorporators  when 
its  charter  was  granted.  It  has  not  acquired 
any  right  of  way  In  the  city  of  Van  Buren, 
nor  any  terminal  facilities,  has  made  no  pro- 
vision for  crossing  the  Arkansas  river  at 
Van  Buren,  has  acquired  no  right  of  way  be- 
tween the  dty  of  Van  Buren  and  a  point 
approximately  one  mile  and  a  half  northerly 
from  its  crossing  of  defendant's  line  at  No. 
1,  nor  has  it  done  any  construction  work 


within  such  dtotance  from  the  town  of  Tan 
Buren,  notwithstanding  its  charter  was  Is- 
sued April  9,  1910.  The  present  purpose  of 
plaintiff  to  entirely  in  conflict  with,  and  con- 
stitutes an  abandonment  of,  tbe  purposes  for 
which  it  was  chartered,  as  wUl  more  ftilly 
appear  upon  a  full  disclosure  of  Its  records, 
to  which  defendant  has  not  now  access.  It 
to  now  seeking  to  use  its  alleged  articles  of 
incorporation  as  a  subterfuge  wltb  which  to 
subserve  only  the  private  interests  of  Its 
stockholders,  and  the  result  will  be.  If  per- 
mitted, tbe  perpetration  of  a  fraud  upon  the 
state  by  exerctolng  the  right  of  eminent  do- 
main of  tbe  state  for  a  purpose  not  contem- 
plated by  tbe  state  when  lbs  charter  was 
granted;  and  Its  present  purpose  to  to  use 
such  charter  as  subterfnge  to  take  tbe  prop- 
erty of  thto  defendant  and  impose  an  Ir- 
reparable loss  upon  defendant  for  a  purpose 
not  contemplated  by  said  charter." 

Tbe  Court  overruled  the  motion  to  trans- 
fer and  proceeded  to  the  trtol  of  the  cause, 
the  parties  waiving  trial  by  Jury  and  agree- 
li^  that  tbe  case  should  be  tried  before  the 
court  sitting  as  a  jury. 

[1]  The  first  assignment  of  error  to  as  to 
tbe  ruling  of  the  court  in  refusing  to  trans- 
fer the  case.  Thto  court  has  repeatedly  held 
that  tbe  sole  object  of  the  statutory  proceed- 
ings to  condemn  land  for  railroad  purpo^ 
to  to  ascertain  the  compensation  to  be  paid 
to  tbe  owner  for  hto  damages,  and  that  no 
provtoion  is  made  for  an  issue  upon  tbe 
right  to  condemn,  but  that  "the  owner  to  not 
without  remedy  when  hto  land  to  sought  to 
be  taken  for  purposes  other  than  public  use, 
and  the  courts  of  equity  will  mold  an  ade- 
quate remedy  by  injunction  in  order  to  give 
relief."  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Falsst, 
137  S.  W.  816.  and  cases  cited.  All  of  our 
dectolons  on  thto  subject  have  been  rendered 
in  controversies  between  railway  companies 
and  individual  owners  as  to  the  right  of  the 
former  to  condemn.  None  of  the  cases  In- 
volve a  controversy  between  two  railway 
corporations  as  to  the  right  of  one  to  con- 
demn a  crossing  over  the  other's  line.  The 
only  difference  between  the  respective  stat- 
utes providing  for  the  proceeding  to  that  as 
to  the  condemnation  of  private  property  for 
railroad  purposes,  the  sole  Inquiry  to  to  as- 
certain the  amount  of  compensation,  whltot 
in  the  proceedings  to  condemn  a  crossing 
over  another  railroad,  where  the  two  par- 
ties have  failed  to  agree  "upon  the  amount 
of  compensation  to  be  made  *  *  *  or  the 
points  or  manner  of  such  crossings  •  •  • 
the  same  shall  be  ascertained  and  determined 
by  a  court  of  competent  jurisdiction  in  the 
same  manner  as  provided  for  tlie  ascertain- 
ment of  damages  for  right  of  way  for  rail- 
roads." 

[2]  The  doctrine  establtobed  by  our  previ- 
ous decisions  to  that  a  railroad  corporation 
to  by  Its  charter  clothed  with  the  power  of 
eminent  domain  to  tbe  extent  of  its  neces- 
sities, and  that  tbto  gives  it  a  ptlma  facie 
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right  to  condemn,  which  cannot  be  question- 
ed In  a  statntorr  action  at  law  brought  in 
the  exerdae  of  Its  power  of  eminent  domain. 
Nlemeyer  &  Darragh  v.  Little  Rock  Junc- 
tion Ry.  Co.,  43  Ark.  Ill,  settles  that  qae»- 
tlon,  we  think,  beyond  dispute,  and  the  only 
remedy  Ib  by  Injunction  granted  by  a  court 
of  equity,  or  by  transfer  to  such  court  for 
equitable  relief  for  the  purpose  of  ascer- 
taining the  right  of  a  corporation  to  exercise 
the  right  of  eminent  domain.  That  is  the 
same  as  an  Independent  suit  in  equity  for 
an  Injunction.  This  applies  to  a  suit  by  one 
railroad  to  condann  for  t^e  purpose  of 
crossing  the  line  of  another  railroad.  The 
statute  gives  the  court  in  those  cases  only 
the  right  to  ascertain  "the  points  and  man- 
ner of  such  crossing"  in  addition  to  ascer- 
taining the  amount  of  compensation  to  be 
paid.  The  Constitution  of  this  state  (article 
17,  I  1)  declares  that  "every  railroad  com- 
pany shall  have  the  right  with  Its  road  to 
Intersect,  connect  with,  or  cross  any  other 
road,"  and,  whenever  that  right  is  asserted 
in  an  action  at  law  to  condemn,  it  cannot 
be  questioned  in  that  forum.  The  only  rem- 
edy is  in  a  court  of  equity,  to  which  the 
cause  may  be  transferred  on  proper  allowing 
of  facts  sufficient  to  Justify  equitable  reUef, 
as  indicated  In  the  decision  referred  to.  It 
follows,  therefore,  that  appellant  was  enti- 
tled to  have  the  case  transferred  to  equity 
for  the  purpose  of  determining  appellee's 
right  to  exercise  the  power  of  eminent  do- 
main upon  sufficient  allegations  of  facts  and 
proper  verification. 

[9]  The  next  question  to  be  considered  is. 
Were  the  allegations  of  the  oross-complalnt 
sufficient  to  warrant  the  court  in  transferring 
the  case  for  equitable  relief?  Our  conclusion 
is  that  the  allegations  were  not  sufficient  for 
that  purpose.  They  were  too  vague  and  in- 
definite, and  amounted  only  to  statements  of 
conclusions  which  were  not  sufficient  to  war- 
rant a  restraint  of  appellee's  right  to  exercise 
Its  charter  powers.  The  allegation  that  the 
corporation  "is  not  so  chartered  at  the  pres- 
ent time"  does  not,  as  will  presently  be 
shown,  constitute  grounds  for  equitable  re- 
lief, as  that  was  sufficient  to  raise  an  issue 
at  law  as  to  the  right  to  condemn.  Nor  is 
the  allegation  that  appellee  "seeks  to  con- 
demn solely  for  the  construction  of  a  switd] 
or  switches,  while  never  Intending  to  own  or 
operate  a  main  line  with  which  to  connect," 
and  that  "it  does  not  Intend  to  locate  or 
maintain  any  station  buildings,"  sufficient  to 
deny  it  the  r^bt  of  eminent  domain.  The 
same  may  be  said  of  the  allegation  that  ap- 
pellee has  not  acquired  any  right  of  way  or 
terminal  facilities  in  the  city  of  Tan  Buren, 
and  has  made  no  provision  for  crossing  the 
Arkansas  river,  etc.  The  nearest  approach 
to  a  statement  sufficient  to  warrant  equitable 
Interference  is  the  statement  that  appellee's 
proposed  line  "la  conceived  and  Intended  to 
serve  only  private  industries.  In  which  It  will 
be  flnanciallr  Interested  and  to  which  the 


public  will  have  no  access  In  common."  This, 
after  all.  Is  only  a  statemrat  of  a  condosioD 
and  does  not  state  a  fact  from  wbidi  the 
court  can  draw  conclusions. 

[4]  It  may  be  true  that  the  proposed  line 
is  Intended  to  serve  only  private  industries, 
In  which  Its  promoters  will  be  financially 
interested,  and  yet  the  corporation  would  be 
a  public  carrier,  with  the  right  to  condemn 
property  for  such  purposes.  The  fact  that 
private  purposes  are  subserved  would  not  ex> 
elude  the  Idea  that  the  public  may  also  par- 
ticipate in  the  enjoyment  of  the  utility.  The 
law  gives  all  the  right  to  use  it  on  equal 
terms,  and,  as  we  declared  In  the  recent  case 
of  Ozark  Coal  Co.  v.  Pennsylvania  Anthracite 
Railroad  Ca.  97  Aik.  49S,  1B4  S.  W.  634,  this 
makes  the  use  a  public  one,  even  though  pri* 
vate  interests  are  primarily  intended  to  be 
served.  In  Railway  Co.  v.  Pet^,  57  Ark.  359, 
21  S.  W.  884,  20  L.  R.  A.  434,  the  court, 
apeaking  through  Chief  Justice  Gockrill,  said : 
"If  It  Is  an  aid  In  facilitating  the  business 
for  which  the  public  agency  Is  authorized  to 
exercise  the  power  to  condemn,  or  if  the 
public  may  enjoy  the  use  of  It  not  by  permis- 
sion but  of  right,  Its  characto*  Is  public 
When  once  the  character  of  the  use  la  found 
to  be  public,  the  court's  Inquiry  ends,  and  the 
l^lslatlve  policy  Is  left  supreme,  although 
it  appears  that  private  ends  will  be  advanced 
by  the  public  user.  *  •  *  There  are  nu- 
merous cases  holding  that  a  railway  built 
for  the  purpose  of  r^cblng  a  era.!  mine  or  a 
manufacturing  establishment  is  a  public  en- 
terprise entitled  to  exercise  the  power  of 
eminent  domain,  provided  the  public  has  the 
right  to  use  It  That  right  makes  the  use 
public."  To  the  same  effect,  see  Cloth  v. 
Chicago,  R.  I.  &  Pac  Ry.  Co.,  97  Ark.  86,  132 
S.  W.  1006,  where  we  said  that  the  mere 
fact  that  private  ends  of  others  wUl  be  ad- 
vanced by  such  public  user  will  not  defeat 
the  r^ht  to  condemn  property.  The  allega- 
tion goes  further,  and  states.  It  is  true,  that 
appellee's  road  Is  one  "to  which  the  public 
will  have  no  access  In  common."  But  that 
Is  entirely  too  vague  to  be  treated  as  a  suffi- 
cient statement  of  facts  showing  that  the 
public  will  not  have  the  right  to  use  the  lln& 
Injunctions  are  granted  not  altogether  as  a 
matter  of  strict  right,  but  to  some  extent  In 
the  discretion  of  the  court,  and,  as  said  by 
Judge  Elakin  In  Niemeyer  &  Darragh  v.  Little 
Bock  Junction  By.  Co.,  supra,  "the  propriety 
of  an  injunction  depends  much  upon  the  par- 
ticular drcumstances  of  eadi  particular  case." 
In  the  same  case  It  was  said  by  the  court 
that  in  testing  the  sufficiency  of  the  allega- 
tions of  a  complaint  aeeklng  an  injunction  In 
a  case  of  tbls  sort  only  such  allegations  ot 
fact  as  were  properly  made  should  be  taken 
as  true,  and  that  all  vague  and  general 
language  should  be  discarded.  Learned  coun- 
sel for  appellee  rely  upon  the  case  of  Moun- 
tain Park  Terminal  Go.  v.  Field,  76  Ark. 
230,  88  S.  W.  897,  as  an  analogous  one  as  to 
the  suffideacy  of  the  Btatemmt  of  facts.  An 
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examination,  boweTer.  of  the  cross-complaint 
In  tbat  case,  shows  an  altogether  different 
statonent  of  the  facts.  There  was  a  definite 
and  certain  statement  there  showing  that  the 
asserted  right  to  condemn  Involved  merely  a 
controversy  between  two  property  owners, 
one  claiming  the  right  of  eminent  domain  un- 
der the  guise  of  a  franchise  the  exercise  of 
which  would  not  be  of  a  public  nature,  and 
necessarily,  under  the  facts  of  the  case,  could 
not  be.  The  statement  of  facts  showed  clearly 
that  the  construction  of  the  alleged  railroad 
would  operate  as  a  denial  to  the  objecting 
landowner  of  the  use  of  his  property  and  that 
in  the  very  nature  of  the  situation  the  line 
could  not  be  used  by  any  one  else.  The  facts 
of  that  case  as  stated  In  the  pleadings  made 
It  a  typical  one,  we  think,  for  equitable  Inter- 
ference, and,  measured  by  the  standard  there 
established,  the  allegations  In  the  present 
complaint  fall  far  short  of  being  sdfflclKit 
to  warrant  the  court  In  restraining  a  corpora- 
tion of  this  kind  from  exerdelng  its  charter 
powers.  The  allegations  of  the  cross-com- 
plaint need  not  be  fully  analyzed,  but  our 
Gondoslon,  upon  the  whole.  Is  that  there  was 
not  Bofilcient  statement  of  facts  to  warrant 
the  transfer  of  the  cause  to  a  court  of  equity, 
and  the  court  did  not  err  In  lefnslne  to  do  so. 

[f  ]  The  next  contention  Is  tbat  appellee  had 
forfeited  Its  charter  rights  by  fallli^  to  con- 
struct the  raqnired  portion  of  Its  line  within 
tbe  time  required  by  tiie  statute  which  reads 
as  follows:  "Hereafter,  upon  the  granting 
of  any  raUioad  charter  under  the  provUona 
of  this  act,  it  ohaU  be  the  duty  of  tbe  bioor- 
porated  company  to  fmrttawlth  proceed  wltb 
expedfttm  to  carry  out  and  execute  its  con- 
tract wltb  tbe  public,  and  to  build  tbe  pros- 
pected road  throut^  the  tmltory  ocenpled 
and  aivromlated  by  It,  accradlng  to  the  Unea 
laKI  down  by  Ita  preliminary  surreiys.  Fail- 
ure, wltbln  eltfiteftn  months,  to  boUd  and 
cnnpt^  at  least  one-t»th  of  the  estimated 
lactb  of  ita  projected  line,  diall  ftwf^t  Its 
diarter  without  action  <m  the  part  of  the 
state.  Failure  to  build  and  complete  wlttiin 
thlrty-elx  montha  (me>flftb  of  sncb  line  shall 
fa  like  manner  Dpacateas  a  forfeiture,  except 
as  to  aucb  line  as  may  be  at  that  time  actu- 
ally Gomideted ;  and  failure  to  comi^Iete  the 
entire  line  within  six  yearn  shall  in  like 
manner  operate  as  a  forfeiture,  except  as  to 
such  number  of  mtlea  as  may  be  actually 
oomideted.  and  the  proTlslona  cX  this  section 
shall  apply  to  all  conqianifls  and  branches 
herctoffMre  Incorporated  under  laws  hereto- 
fore in  force  In  sncb  manner  as  to  require 
them,  under  like  penalties,  to  build  and  com- 
plete proportionate  parts  of  uncompleted 
roads  according  to  the  proportions  herein 
named ;  provided,  that  any  action  heretofore 
or  hereafter  formed  may  refer  the  matter 
to  the  said  board,  which  upon  a  hearing  may, 
If  in  its  judgment  It  believes  tbe  best  Inter- 
ests of  the  public  require  it,  extend  the  time 
herein  named,  not  to  exceed  three  years  for 


completing  ten  per  centum,  six  years  for  com- 
pleting twenty  per  centum  and  eight  years 
for  completing  the  entire  line,  and  thereupon 
the  respective  forfeitures  herein  provided  for 
shall  not  be  enforced  except  upon  failure  to 
build  the  respective  proportions  of  any  such 
road,  according  to  the  terms  of  such  exten- 
sions as  granted  by  the  board."  Klrby's  Di- 
gest, i  6601. 

Tbat  is  a  question  which  could  properly 
be  pleaded  as  a  defense  at  law  to  the  right 
to  condemn;  for,  if  appellee  had  lost  its  char- 
ter powers,  Its  right  to  condemn  could  be 
called  In  question  at  any  time,  as  the  contin- 
ued existence  of  Its  charter  powers  Is  that 
which  gives  it,  prima  fade,  the  right  to  con- 
demn. The  Pt  Smith  ft  Van  Buren  Railway 
Company  was  Incorporated  by  the  State 
Board  of  Railroad  Incorporators  on  April  9, 
1910,  and  the  evidence  shows  that  up  to  the 
expiration,  on  October  10,  1911.  of  the  18- 
month  period,  the  corporation  had  not  com- 
pleted as  much  as  one-tenth  of  its  proi>osed 
mileage.  On  October  24,  1911,  the  State 
Board  of  Railroad  Incorporators  extended  the 
time  for  the  construction  of  one-tenth  of  the 
proposed  line  for  a  period  of  six  months  from 
that  date.  The  contention  is  tbat  the  <duuter 
was  forfeited  on  the  date  <tf  the  expiration  of 
tbe  first  period,  that  the  corporate  existence 
alMnlntely  ceased  at  that  time,  and  that  It 
was  beyond  the  power  of  the  Stete  Board  b> 
grant  farther  extoulon.  In  othw  words, 
tbat  tbe  extension  must  have  be«i  made  be- 
fore the  forfeiture  occorred,  otherwise,  it 
was  beyond  the  power  of  the  State  Board  oC 
Incorporators  to  rerire  the  powers  <tf  tbe 
corporation  or  to  renew  an  ezlatence  which 
had  absolutely  ceased.  The  a^nment  of 
counsel  is  not  without  considerable  force,  but 
from  a  careful  consideration  of  tbe  statute 
we  are  of  the  opinion,  from  tbe  language  of 
the  statnti^  tbat  its  framen  Intsided  to  con- 
fer upon  the  Board  of  Incorporatmrs  the  pow- 
er t^  grant  an  exten^n  tor  the  stated  peri- 
ods after  the  expiration  of  the  periods  named. 
It  is  true  tiiat  the  corporation  ceased  to  exist 
wltbout  action  on  the  part  of  the  state,  upon 
failure  to  complete  the  required  portion  of 
ite  road  within  the  time  named,  but  this  pro- 
vision of  the  statute  is  coupled  with  the  fur- 
ther condition  that  the  Board  may  extend  the 
time  for  completing  the  work,  and  the  stat- 
ute does  not  expressly  prescribe  any  period 
within  which  the  extension  must  be  granted. 
It  is  obvious  from  a  reading  of  the  statute 
that  the  maximum  period  of  extension  must 
run  either  from  the  date  of  the  original  char- 
ter or  from  expiration  of  tbe  original  time 
limit.  It  Is  unnecessary  in  the  present  case 
to  decide  which  of  these  points  the  extension 
must  run  from,  except  to  say  that  It  does 
not  run  from  the  time  it  is  granted.  That 
would  operate  to  limit  the  time  for  granting 
the  extension  to  a  period  within  which  the 
extension  Is  authorized  by  the  stetute  to  run. 
It  is  argued  that  this  oonstmctlon  of  the  stat- 
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ute  wonld  operate  to  keep  other  proposed 
lines  out  of  the  same  territory  for  the  period 
allowed  for  granting  extensions  even  after 
the  corporation  had  ceased  to  exist  by  rea- 
son of  Its  failure  to  complete  the  required 
portion  of  its  line.  This  does  not  necessarily 
follow.  After  the  charter  powers  have  ceased 
by  reason  of  the  failure  to  comply  with  the 
terms  of  the  statute,  It  Is  then  within  the 
power  of  the  State  Board  to  charter  another 
corporation  for  the  purjjose  of  occupying  the 
same  territory,  and  this  would  necessarily  re- 
suit  in  preT^tlng  a  renewal  or  extension  of 
the  original  charter  rights.  When  the  terri- 
tory ceases  to  be  occupied  on  account  of  the 
forfeiture  of  the  charter  rights  of  the  origi- 
nal corporation,  the  Board  can  either  renew 
the  charter  of  the  original  corporation  by 
granting  an  extension  for  the  spedfled  time, 
or  can  grant  a  charter  to  a  new  corporation 
upon  compliance  with  the  terms  of  the  stat- 
ute; and  the  fact  that  the  Board  la  Invested 
with  continued  power,  within  a  certain  peri- 
od, to  grant  an  extension,  does  not  necessa- 
rily Imply  a  lack  of  power  to  charter  a  new 
corporation  to  occupy  the  same  territory,  even 
though  it  prevents  future  renewal  of  the  old 
charter  powers.  The  statute  provides  that 
the  matter  may  be  referred  to ,  the  Boards 
"which,  upon  a  hearing,  may,  if  in  Its  Judg- 
ment It  believes  the  best  Interests  of  the  pub- 
lic require  it,  extend  the  time  herein  nam- 
ed." The  Board  la  not  compelled  to  grant 
an  extension,  bnt  may  do  so  If  In  its  Judg- 
ment the  best  Interests  of  the  public  require 
It.  It  may,  as  before  stated,  grant  a  charter 
to  a  new  corporation.  The  whole  matter  Is 
left  within  the  Judgment  and  discretion  of 
the  State  Board,  and  we  think  It  la  c3«ir  that 
the  power  of  the  Board  to  grant  an  extoulon 
is  not  limited  to  an  order  of  extension  made 
before  the  explratl<ui  of  the  original  time 
specified  In  Uie  statute.  The  order  of  the 
Board  in  this  Instance  stlpnlated  that  the 
time  shoyld  mn  from  the  date  the  order  was 
made,  but,  as  this  did  not  extend  the  period 
of  the  extension  beyond  the  time  allowed  by 
the  statute,  the  power  of  the  Board  was  not 
exceeded.  It  follows  that  app^ee  haa  not 
lost  its  charter  powers,  and  the  drcolt  conrt 
properly  so  decided. 

Upon  examination  of  the  testimony,  oar 
o(nidaalon  is  that  it  Is  snflBdent  to  sustain 
the  finding  of  the  conrt  and  its  ju^ment 
awarding  appellee  the  right  to  cross  appel* 
lant's  tracks  at  the  place  named.  In  arriving 
at  this  condnslon  tile  court  took  Into  con^d- 
eration  the  alleged  Increased  dai^er  to  ap- 
pellant, an&  the  f  easU)lllty  of  croaaing  at  this 
place  as  compared  with  other  points,  and  the 
decision  of  the  conrt  In  that  respect  is  sus- 
tained by  suffldttit  evidence. 

[I]  It  Is  Insisted  that  the  conrt  erred  in 
reftising  to  declare  that  it  had  power  under 
the  statute  to  require-  appellee  to  cross  at 
some  other  point.  The  statute  provides 
that  the  points  and  manner  of  such  crossing 
"shall  be  ascertained  and  determined  by  a 


court  of  competent  Jurisdiction.**  Bnt  this 
does  not  mean  that  the  court  has  the  power 
to  compel  the  company  to  make  the  cross- 
ing at  some  other  point  or  in  some  other 
manner.  The  Inquiry  is  whether  or  not  the 
crossing  should  be  established  at  the  point 
claimed  by  the  company  seeking  to  condemn, 
and  for  the  purpose  of  determining  that 
question  It  Is  proper  to  Inquire  wnether  or 
not  it  is  more  feasible  for  the  crossing  to  be 
established  at  some  other  point;  bnt  the 
conrt  had  no  power  to  compel  the  company 
to  seek  another  crossing.  If  the  court  decides 
against  the  right  to  cross  at  the  point  claim- 
ed, then  the  crossing  cannot  be  established 
there,  and  the  company  claiming  the  right 
to  cross  must  accept  some  other  point  found 
by  the  court  to  be  the  proper  place,  or  not 
cross  at  all.  We  understand  from  the  writ- 
tea  opinion  filed  In  the  record,  which  const!* 
tutes  the  findings  of  the  court,  that  It  found 
the  crossing  could  properly  be  established 
at  the  places  claimed,  and,  as  the  state  of 
the  testimony  does  not  Justify  us  in  ^turb* 
Ing  that  finding,  we  will  not  do  so  merely  b^ 
cause  the  court  refused  to  declare  tiie  lav 
In  accordance  with  the  request  of  appellant. 

[7]  When  the  conrt  ascertained  that  the 
point  daimed  was  a  proper  place  for  the 
crossing,  the  Inquiry  aided  except  as  to  the 
assessmoit  at  damages.  The  court  assessed 
damages  in  favor  of  appellant  In  the  smn 
of  $1^XK>,  for  (mly  four  of  the  croaslnga 
The  other  three  crossings  were  over  the 
track  which  appellant  had  constructed  after 
apptilee  had  laid  out  and  staked  its  pro- 
posed line.  The  court  found  that  this  line 
was  constructed  by  appelant  fOr  the  pur- 
pose of  obstmctlng  appellee  In  the  building 
of  its  line,  and  assessed  against  it  In  favor 
of  anwllee  the  sum  of  $1,400  as  the  cost  of 
constructing  the  new  erasing.  We  are  of 
the  opinion  that  the  conrt  ma  in  error  In 
holding  that  appellant  was  not' within  its 
rights  In  nniBtmetlttg  the  new  Ihie,  and  that 
it  violated  the  chartn-  rights  of  appellee  in 
doing  so.  It  appears  from  the  testimoiv 
that  this  line  was  cmstmcted  and  pat  into 
oposUon  by  ai^iellant  for  the  same  reason 
that  appellee  is  constracUng  its  line;  that  Is, 
for  the  purpose  of  sorvlng  certain  indus- 
tries. Appellant  constructed  its  new  Una 
within  its  own  territory,  and  it  had  a  right 
to  do  so.  The  same  reason  that  would  con- 
stitute appellee  a  public  canier  in  the  use 
of  the  line  above  constructed  establishes  the 
same  diaracter  tor  the  new  line  of  appellant 
and  does  not  make  It  an  obstmction  to  ap- 
pellee in  the  assertion  of  its  rights. 
foot  that  appellee  had  staked  out  its  line 
did  not  prevent  the  appellant  from  building 
a  new  line  whidi  intersected  that  route,  or 
rendw  it  liable  in  damages  for  enhancing  the 
cost  at  constructing  the  crosiidng.  "The  ex- 
pense of  eonstractlng  the  crossing,"  says 
Judge  Elliott,  "must  be  borne  by  the  compa- 
ny seeking  the  crosslo^  In  the  absence  of 
any  statutory  enactments  regulating  the  suIh 
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Jert,  the  rule  seems  to  be  that  tbe  last  com- 
pany most  at  Its  own  expense  construct  the 
crossing."  3  EUlott  on  Kallroads,  $  1128. 
Tbe  point  Involved  here  seems  to  be  direct- 
ly decided  by  this  court  In  St.  Louis,  Iron 
liouDtnin  &  Southern  By.  Co.  v.  P.  O.  &  O. 
R.  K.  Co.,  42  Ark.  249,  where  (quoting  tbe 
syllabus)  it  was  said:  "A  railway  company 
In  building  Its  road  croBsed  the  line  of  a 
projected  railway  upon  a  grade  12  or  14 
ftet  above  the  grade  of  tbe  other.  No  work 
bad  been  done  on  tbe  projected  line  at  or 
near  the  point  of  Intersection,  nor  bad  the 
right  of  way  been  acquired  from  the  owner, 
nor  proceedings  been  talien  to  condemn  it 
Held  no  injury  to  tbe  projected  road  for 
Thicb  damages  cotild  be  recovered."  In  the 
oplnloik  the  conrt  said:  "It  was  shown  that 
It  tlie  time  of  the  trial  tbe  plaintlfrB  road 
was  three  miles  distant  from  tbe  contemidat- 
ed  crossing.  The  deftrndant  bad  the  same 
tight  as  016  plaintiff  to  build  a  railroad. 
And  the  law  Imposed  upon  It  no  oUlgatlon  to 
conform  ite  grade  to  that  of  a  projected  or 
unbDilt  railroad.  If  then,  the  defend- 
ant had  only  done  what  it  was  authorized 
to  di^  It  has  committed  no  wrongful  act. 
Thoi^b  tbe  cost  of  construction  to  the  plain- 
tiff may  be  enhanced  by  tbe  difference  in 
the  grades,  yet  this  la  probaUiy  loss  without 
hijiuy."  This  phase  of  the  case  turns  en- 
tirely, we  tlUnk,  upon  tbe  question  wheth- 
er the  an>el1ant  was  within  Its  rl^ts  in 
building  the  new  line.  If  it  waa  it  Is  not 
liable  for  the  eost  of  the  crossing,  even 
though  it  operated  as  an  obstruction  to  ait- 
peliee  In  putting  upon  that  company  the 
enhanced  cost  of  making  tbe  crossing.  We 
think  It  la  clear  that  appeHant  was  within 
Us  rights,  and,  being  the  first  company  to 
construct  a  line,  the  cost  of  the  crossli^ 
must  fall  upon  the  last  company,  whteh  Is 
sedElng  to  cross  the  line  of  tbe  first. 

The  Judgment  of  the  circuit  court,  ascer- 
taining and  fixing  tbe  point  and  manner  of 
tbe  crossing  and  In  assessing  the  appellant's 
damage  at  the  sum  of  fl,O0O,  Is  afBrmed; 
but  the  Jndgmoit  against  appellant  for  the 
cost  of  tbe  oth«  three  crossings  Is  reversed, 
and  Judgmmt  will  be  entered  here  In  appel- 
lant's favor  for  the  snm  of  fl,000  accor^i^ 
to  the  findings  of  the  court  below. 


THOMPSON  V.  SOUTHERN  LUMBER  CO. 
(Supreme  Court  of  Arkansas.  May  20.  1912.) 
1.  Appkai.  ano  EaaoB  ^  2S1*)— Objzotions— 

ISSTBUCTIONS. 

In  an  action  for  the  death  of  an  employ^, 
■B  instmction  that  the  jury  maat  indulge  the 
presumption  that  the  employer  was  not  negli- 
{ceat  waa  not  inherently  erroneous,  being  man- 
ifestly intended  to  mean  that  it  was  not  suffi- 
efent  for  tlie  employe  to  merely  prove  an  inju- 
p  leeoltliv  from  defective  machinery,  bnt  that 
be  must  also  prove  that  it  hapiwned  because  of 
tttt  employer's  negligence,  and  hence,  where  only 


a  general  objection  was  made  thereto,  the  in- 
struction was  not  reversible  error, 

lEd.  Note. — For  other  cases,  see  Appeal  and 
F)rror,  Gent  Dig.  H  1299,  1352;  Dec  Dig.  S 
231.-] 

2.  Appeal  ano  Gbbob  (9  231*)— OBJXcnona— 
IwsraucTioNS. 

An  instruction  that  contributory  negligence 
on  tbe  part  of  an  injured  person,  whether  it  be 
acts  of  omission  en-  commigsion  "as  alleged  to 

Sroduce  the  injury  complained  of,"  although  It 
oea  not  properly  define  contributory  negligence, 
is  not  so  inherently  erroneous,  when  considered 
in  connection  with  other  instructions  correctly 
defining  negligence,  contributory  negligence,  and 
ordinary  c-are,  as  to  require  a  reversal  where 
only  a  general  objection  was  taken  thereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  1299,  1352;  Dec.  Dig.  | 
231.*]  ■ 

3.  Trial  (|  295*)— Instbuctions— Constbuc- 
Tion  AS  A  Whole. 

An  instruction  that,  to  entitle  plaintiff  to 
recovery  in  an  action  for  the  death  of  an  em- 
ployd,  the  jury  must  find  that  the  injury  com- 
plained of  was  caused  by  tbe  employer'a  negli- 
gence or  lack  of  care,  and  that  tiie  employe  did 
not  directly  contribute  to  the  Injuries  by  any 
negligence,  want  of  prudence,  or  failure  to  ex- 
ercise ordinary  care,  and  that  if  the  jury  find 
that  the  employ^  failed  to  exercise  ordinaiy  care 
in  attempting  to  put  a  belt  on  a  pulley  at  the 
time  and  in  the  manner  in  which  he  did,  and 
that  but  for  this  concurring  negligence  on  his 
part  the  injuries  would  not  have  been  sustain- 
ed, they  should  find  for  defendant  notwithstand- 
ing they  should  also  believe  that  defendant  was 
nqHigeott  was  neither  argumentative,  peremp- 
tory, or  attract  when  considered  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  703-717 ;  Dec.  Dig.  {  295.*] 

4^  Master  and  Servant  ({  280*)— AonOHs 

roB  I  NJUBiEB— Evidence. 

Evidence  in  an  action  for  the  death  of  an 
employ^  held  saffident  to  justify  the  submiasion 
of  the  question  whether  he  negligently  permit- 
ted his  sleeve  to  be  caught  In  a  belt,  causing 
the  injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  ||  1069-1132;  Dec  Dig.  I 
288.*] 

5.  Txiai.  189*>—lNsTBUcnoN8— Fomc— Ht- 

FOTnETICAL  I N  ST  SUCTIONS. 

It  is  not  error  to  give  a  specific  instruc- 
tion in  a  hypothetical  form  covering  tbe  vari- 
ous phases  of  the  evidence  adduced. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  »  442-^;  Dec.  ViTl  189.*] 

6.  WiTNKSSBS  (I  383*)— lUFXAOHlfEirt. 

In  an  action  for  the  death  of  an  employ^,  | 
where  It  was  undisputed  that  he  was  experi- 
enced in  the  work  in  which  he  was  engaged  at 
the  time  of  the  injury,  testimony  that  a  witness 
who  denied  making  such  a  statement  told  de- 
ceased's wife  that  he  warned  all  the  men  of 
danger  except  deceased  was  properly  excluded, 
since  a  witness  cannot  be  imi»eached  on  col- 
lateral matters. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1224;  Dec.  Dig.  {  SS3.*] 

Appeal  from  Circuit  Court.  Bradley  Coun- 
ty; H.  W.  Wells,  Judge. 

Action  by  Mattle  Thompson  against  the 
Southern  Lumber  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

This  suit  was  instituted  by  Mattie  Thomp- 
son In  her  own  right  as  widow  and  as  next 
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friend  of  Pebble,  Vertie,  and  Tom  Thompeon, 
cbtldren  and  only  beirs  at  law  of  Tom 
Thompson,  deceased,  against  tbe  Southern 
Lumber  Company,  to  recover  damages  for 
tbe  death  of  Thompson,  alleged  to  have  re- 
salted  by  reason  of  the  negligence  of  the  ap- 
pellee company.  The  complaint  alleged,  in 
substance,  tliat  Tom  Thompson  was  an  em- 
ploys of  the  defendant,  assisting  in  the  op- 
eration of  Its  mill;  that  one  of  his  duties 
was  to  attend  a  piece  of  machinery  common- 
ly known  as  a  conveyor,  to  which  was  at- 
tached a  revolving  sbaft»  with  pulley,  driving 
belt,  cogs,  and  chains.  The  use  of  the  con- 
veyor was  to  carry  away  the  refuse  or  small 
bits  of  timber  incident  to  the  sawing  of  logs 
and  the  manufacture  of  lumber;  that  defend- 
ant n^ligently  permitted  the  conveyor  to  be- 
come clogged  or  overloaded  thereby  canslng 
a  greater  strain  on  the  belt  attached  to  the 
pulley  than  It  could  bear  or  resist,  and  for 
the  same  reason  produced  a  greater  strain 
upon  the  cogs  and  conveyor  chains  than  was 
proper;  that  defendant  waa  also  negligent 
in  ponultting  the  belt  used  under  each  con- 
ditions, when  the  same  or  a  large  portion 
thereof  was  defective  and  insufficient  by  rea- 
son of  being  too  old  and  too  worn  to  with- 
stand the  strain  and  tension  to  which  It  was 
subjected;  that,  by  reason  of  this  negligence, 
the  belt  attached  to  the  pulley  broke  and  re- 
coiled upon  the  said  Thompson  with  such 
force  as  to  entangle  Us  body,  and  throw  It 
upon  a  rapidly  revolving  shaft  to  which  the 
pulley  was  attached,  causing  tbe  body  to  be 
80  rapidly  revolved  around  the  shaft  and  to 
be  so  violoitly  hurled  therefrom  as  to  tear 
and  wrench  tbe  right  Ug  from  the  body  at 
the  blp;  that  as  a  result  of  such  injuries 
Thonqieon  died;  that  plaintiffs  had  suffered 
pecuniary  damage  by  reason  of  his  death  In 
the  sum  of  920,000,  for  which  Judgment  waa 
asked.  The  defendant  answered,  admitting 
that  Thompsou  was  employed  ta  the  capacity 
alleged,  but  denied  all  the  allegations  as  to 
nc^igence,  and  set  up  In  defense  contrUiu- 
tory  negligence  and  aasnmption  of  risk. 

The  testimony  adduced  by  tbe  appellants 
tended  to  establish  the  altegatlons  of  tb^ 
comprint 

A  witness  who  was  the  foreman  of  tbe  ap- 
pellee testified  substantially  as  fbllows: 
Thompson  had  been  In  the  employ  of  the  ap- 
pellee in  different  capacities  about  the  mill 
fbr  four  or  fire  years.  At  the  time  he  was 
killed  he  was  a  millwright.  His  duties  were 
to  ke^  the  mfU  in  general  repair  and  the 
machinery  in  proper  condition  for  working. 
A  miUwr^ht  is  considered  a  superior  em- 
ploy 6  for  the  reason  that  he  possesses  enough 
ability  to  understand  machinery  and  repair, 
and  put  in  operation  things  that  are  neces- 
sary to  be  put  In  operation.  He  keeps  in  re- 
pair everything.  It  was  his  duty,  among 
other  things,  to  see  ttiat  all  belts  are  la  prop- 
er repair.  Thompson  had  been  working  sev- 
en days  as  millwright  when  he  was  killed. 


He  was  killed  between  8  and  9  o'clock  to  the 
morning.  The  mlU  had  been  In  operation 
since  7  o'clodi.  Ttie  witness  describes  the 
machinery  where  Thompson  was  killed,  and 
the  manner  in  which  he  was  killed,  as  fol- 
lows: "He  was  near  the  line  stiaft  which 
had  a  pulley  that  run  tbe  driving  pulley  that 
drove  the  gear  and  the  main  conveyor  from 
the  sawmill.  Tbe  principal  line  shaft  where 
Thompson  was  killed  Is  tbe  shaft  by  which 
all  other  machinery  is  drlv«i.  Ttie  power 
of  the  engine  is  applied  directly  to  this  sliaf  t, 
and  there  Is  a  countershaft  which  is  operat- 
ed by  a  belt  from  the  main  shaft.  The  pulley 
on  the  main  sbaft  is  14  feet  from  tlie  center 
of  the  pulley  on  the  countershaft;  one  being 
10  Inches  in  diameter  and  the  other  60  inch- 
es, respective.  Mr.  Thompson  was  engaged 
at  the  time  he  met  his  death  in  assisting  me 
in  putting  the  belt  on  these  pulleys.  He  was 
holding  the  end  of  the  belt  on  tbe  revolving 
pulley*  and  was  about  13  feet  from  me,  and 
was  on  tbe  side  of  the  line  of  main  shaft 
next  to  me,  standing  on  the  opposite  side  of 
the  belt.  He  was  on  one  side  at  one  end 
and  I  on  the  other  side  at  the  otliw  end;  the 
belt  being  between  ua.  One  of  the  oonv^or 
chains  bad  broken,  and  had  wound  iteelf 
around  tbe  sprocket  that  pulls  these  chains. 
I  gave  instructions  to  the  man  above  to 
catch  the  refuse  and  slabs  and  hold  them  up 
on  the  platform  of  the  conveyor,  and  not 
throw  them  any  faster  than  was  neceeaarr. 
I  went  back  with  Mr.  Thompson  to  assist  In 
tilts  work,  and  we  took  tbe  cbaln  ooL  We 
unwound  the  chain  from  the  spncket,  and 
put  It  back  In  position.  We  unfastened  the 
teeth  of  the  small  pinion  that  drives  tbe 
power  gear  and  then  went  to  work  and  took 
off  the  pinion,  and  put  on  another  and  went 
up  and  fastened  the  chain.  We  alw^s 
fasten  the  broken  chain  to  the  sound  clialn 
by  its  side.  In  order  to  tastu  It;  we  lielted 
the  pulleys  and  started  the  mUl  vp.  We 
pulled  it  (tiie  broken  cbaliO  20  or  80  feet,  and 
the  fasteiting  came  loose.  Then  it  became 
necessary  to  throw  the  belt,  and  we  did  ao. 
Mr.  Thompson,  Qnlmby  and  mysdf  wait  up- 
stairs again  to  fasten  tiie  chain.  We  fasten- 
ed tlie  broken  chain  with  a  cbaln;  them  we 
went  back  down  to'  tlie  loww  part  of  tlie  mlU 
hurriedly.  Mr,  Thompsou  proceeded  in  the 
disctLarge  of  hts  duties  in  adjusttng  the  pul- 
leys. We  picked  up  the  belt  ai^  placed  It  im 
the  pulley.  Ha  was  holding  tlie  belt  up  there 
on  the  pulley,  tand  I  ^cked  up  my  end  of  the 
bdt,  and  placed  it  on  the  wheel  ftnd  got 
myself  in  a  position  to  belt  it  The  wheel 
was  about  five  inches  in  diameter.  The  first 
time  I  made  the  effort  tt  failed  to  belt  the 
pull^.  It  ran  off  and  got  on  the  shaft  and 
Mr.  Thompson  {ricked  It  up  and  laid  tt  on 
the  pulley.  I  stood  thwe  and  waited  until 
he  got  everytliing  prepared.  When  he  got 
ready  for  me  to  belt  the  pulley,  I  picked  up 
the  belt  off  the  counterstiaft.  It  is  an  end- 
less belt  Wlien  we  failed  to  belt  the  polley. 
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It  went  over  again.  When  we  macle  the  sec- 
ond effort  to  belt  it,  I  brought  the  belt  nearly 
to  the  center  ot  the  pulley,  and  it  had  not 
got  around  on  the  pnlley.    I  reached  over 
with  one  hand  to  catch  It,  and  In  that  in- 
stance the  belt  was  jerked  out  of  my  hand, 
and  went  around  the  main  line  shaft  The 
shaft  rerolrea  280  revolutions  a  minute.  The 
belt  was  In  op^ation,  slipping  around  the 
pnlley.    It  did  not  wind  up.    I  saw  Ur. 
Thompson  there,  and  the  belt  was  coming 
oTer  at  this  time.   I  thought  the  belt  was 
Joking  Mr.  Thompson  to  the  main  shaft  He 
bad  beea  raised  three  times  off  the  floor  by 
the  belt    He  jnat  stopped  there  in  an  in- 
stant He  went  across  the  line  shaft,  and  was 
carried  over  the  pnlley  and  thrown  loose  in 
gohig  OTer  the  pulley.   Mr.  Thompson  was 
standing  six  Inches  from  the  shaft  which  re- 
TolTed  the  pnlley.  There  was  no  dan^  par- 
ticularly connected  with  these  pnlleya.  It 
required  two  men  to  b^t  the  two  polios. 
Tl^  alvniys  stand  In  a  posttton  to  keep 
tbemselTes  oot  of  danger.   To  do  this  one 
would  have  to  atand  at  arm's  length,  and 
bold  the  belt  out  We  retarded  it  as  danger- 
ous to  get  right  up  against  the  pulley.  When 
the  belt  ma  jerked  out  of  my  hand.  It  was 
Jerked  off  on  the  opposite  side  of  the  pulley 
whidi  I  was  trying  to  belt   The  reason  It 
jerked  out  of  my  hand  it  got  wound  up  on 
the  Une  shaft  where  Mr.  Thompson  was,  and 
had  wound  up  and  caught  him.    The  belt 
was  not  broken  when  it  was  Jerked  out  of 
my  hand.    It  broke  afterwards  when  It  was 
wonnd  up  on  the  line  shaft.   The  belt  was  in 
good  condition  when  I  tried  to  put  It  on  the 
pulley.    It  was  a  two-ply  five-inch  belt  It 
possessed  all  the  strength  of  any  belt  with 
the  exception  of  a  slight  wear  on  It   It  was 
comparatively  new.    It  had  been  need  for 
some  time;  was  a  comparatively  new  belt 
when  it  was  put  on.   We  never  operated  the 
pulleys  with  any  other  kind  of  belt.  The  belt 
was  of  sufficlrat  strength  to  perform  the 
services  it  did  three  times.   It  took  two  or 
three  horse  power  to  operate  the  gear,  and 
the   belt  was   twelve  horse  power.  Mr. 
Tfaompaon  got  caught  and  the  belt  began  to 
wind.    It  bad  to  wind  at  least  three  or  four 
rerolatlODs  before  it  would  get  tight  oiough 
to  break  that  belt  and  Mr.  Tlu>mp8on  was 
caught  in  there  about  the  first  or  second  rev- 
olution of  the  pnlley.  I  could  not  say  wheth- 
er bis  sleeve  caught  him  and  ttiat  caused 
the  belt  to  break,  but  the  belt  began  to  wind 
just  a  Uttle  bit  btfore  Mr.  Thompsim  caught 
in  It"   Witness  than  describes  bow  Thomp- 
son appeared  as  he  was  caught  on  the  line 
abaft;  says  be  was  thrown  up  and  thrown 
loose  and  thrown  on  the  opposite  side  of  the 
line  diaft  trom  witness  and  his  leg  was  torn 
loose  firom  his  body  and  thrown  next  to  wit- 
ness. All  the  belt  was  wonnd  up  on  the  line 
shaft  except  four  or  five  feet  In  unwinding 
the  b^t  thcv  found  Thompson's  shirt  In 


there.  They  found  his  shirt  sleeve  In  about 
the  second  round  as  It  was  unwound  from 
the  shaft 

Another  witness  testified  that  he  had  been 
in  the  sawmill  business  for  16  years,  and  that 
it  had  been  the  general  custom  in  belting  a 
six-Inch  pulley  to  belt  it  with  a  belt  one  Inch 
narrower.  A  five-inch  belt  would  poll  twice 
the  load. 

And  still  another  witness,  who  had  had  10 
years'  experlwce  in  the  sawmill  business, 
testified  that  the  belt  in  use  at  the  time 
Thompson  was  killed  was  amply  sufficient 

During  cross-examination  witness  Ketch- 
ans,  for  the  appellee,  stated  that  he  saw 
Thompson's  wife  on  the  day  Thompson  was 
killed,  and  had  a  few  words  conversation 
with  her.  The  witness  was  asked  if  he  stat- 
ed to  her  at  that  time  that  "he  warned  every- 
body of  tbe  danger  of  that  place  except 
Thomcwon,"  and  answraed  that  he  did  no 
The  app^lants  offered  to  contradict  this 
statement  by  showing  by  Mrs.  Thompson  and 
other  witnesses  that  witness  Ketchans  had 
a  conversation  with  her  on  the  morning  that 
her  husband  was  killed,  and  In  that  convert 
satioa  stated  tbat  "he  knew  tbe  place  viken 
her  bosband  was  worfctng  was  a  dangerous 
place,  and  tbat  be  had  mumed  all  others  ex- 
cei»t  hex  husband."  Tbe  court  excluded  the 
testimony  to  which  ajq^ellants  enepted. 

Tbe  court  granted  the  prayers  of  tbe  ap- 
pellants for  Instructions,  submitting  for  tbe 
determination  of  the  Jiuy  tbe  questions  ct 
tbe  negllgenos  of  the  appellee*  and  contrllm- 
tory  negligence  and  asaumed  risk  on  ths  part 
of  Thompson. 

And  the  court  granted  tto  following 
pnyem  ot  appdiee  for  Instructhms: 

"(1)  Ton  are  Instructed  that  the  burden  ot 
proof  In  this  case  rests  upon  the  plaintiffs  to 
establish  tbeir  right  to  a  recovery  of  dam- 
age by  a  preponderance  of  all  tbe  testimony. 
Ton  are  to  Indulge  the  'presumption  that  the 
defendant  lumber  oompaoy  was  not  guilty 
of  any  negligent  or  careless  act  in  reference 
to  the  caose  of  the  death  of  tbe  said  Tom 
Thompscm,  and  tbe  burden  is  upon  the  idaln- 
tlff  to  overeonie  this '  presumption  by  testi- 
mony, and,  after  a  consideration  of  all  the 
evidence  In  the  case  you  find  that  the  plaln- 
tiffa  have  failed  to  estabUsh  their  right  to 
damages  by  a  preponderance  of  the  evidence, 
then  your  verdict  will  be  for  the  defendant." 

"(3)  The  court  bistructs  tbe  jury  that 
when  one  enters  the  employ  of  another,  he 
assumes  and  Is  presumed  to  have  contracted 
with  reference  to  all  of  the  ordinary  risks, 
hazards,  and  dangers  of  his  employment  If 
in  this  case  you  believe  from  the  evidence 
that  the  said  Tom  Thompson,  while  In  the 
employ  of  the  defendant  Lumber  Company 
on  the  day  alleged  In  plaintiffs'  complaint, 
received  Injuries  which  resulted  In  his  death, 
and  if  you  further  believe  that  the  said  in- 
juries  were  received  In  consequence  of  the 
ordinary  dangers  Incident  to  the  scope  of 
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bis  employment,  then  your  verdict  should 
be  for  the  defendant 

"(4)  You  are  Instructed  that  the  plaintiffs' 
right  or  grounds  to  a  recovery  In  this  ac- 
tion is  no  greater  than  that  of  said  Tom 
Thompson  had  be  lived.  In  this  case  you  are 
Instructed  that  what  Is  known  In  law  as 
'contributory  negligence'  on  the  part  of  the 
said  Tom  Thompson  when  the  Injury  was 
sustained  Is  a  bar  to  this  action  If  be  was 
guilty  of  contributory  negligence.  The  court 
tells  you  that  'contributory  n^llgence'  is 
such  negligence  on  tbe  part  of  the  injured 
person  whether  It  be  acts  of  omission  or  com- 
mission, as  alleged  to  produce  the  Injury 
complained  of.  If  you  find  from  a  prepon- 
derance of  all  the  evidence  that  the  said  Tom 
Thompson  was  guilty  of  any  negligence  as 
defined  in  this  instruction  that  helped  to 
bring  abont  or  produce  the  Injury  which  re- 
sulted in  his  death,  then  your  verdict  gtionld 
be  for  the  defendant. 

"(B)  The  court  instructs  the  jury  that,  to 
entitle  the  plaintiff  to  a  recovery  In  this 
action,  the  Jury  must  find  from  a  preponder- 
ance of  the  evidence  that  the  injury  com- 
plained of  was  caused  by  the  n^igence  or 
by  lack  of  ordinary  aire  by  the  defendant 
or  Its  servants  and  employte,  and  that  the 
said  Tom  Thempson  did  not  directly  contrlt>- 
ute  to  the  said  accident  or  Injuries  which  re- 
sulted In  hlB  death  by  any  n^lgence  or  by 
want  of  prudence,  ot  by  his  failure  to  ecer- 
dse  ordinary  care  for  his  ovm  personal  safe- 
ty when  the  Injury  was  sustained.  If  you 
find  from  the  evideiH»  In  the  case  that  the 
said  Tom  Thompson  failed  to  exerdse  or- 
dinary care  for  his  safety  In  attempting  to 
put  the  belt  on  the  pulley  at  the  time  and 
In  the  manner  In  which  he  did,  and  but  for 
this  concurring  and  co-operating  negligent 
act  on  his  part,  If  yon  find  such  act  were 
neglteent,  and  without  such  n^llgent  act 
his  Injury  would  not  hare  been  sustained, 
then  your  rerdlct  should  be  for  the  defend- 
ant, and  this  should  be  your  verdict  notwith- 
standli^  you  may  also  believe  that  the  de- 
fendant lumber  company  was  guilty  of  tbe 
negligence  complained  of  as  set  out  in  plain- 
tiffs complaint." 

"(7)  Tou  are  Instructed  that  If  yon  find 
from  the  evidence  in  this  case  tbat  at  tbe 
time  the  deceased,  Tom  Thompson,  was  at- 
tempting to  put  the  belt  on  the  driving  pul- 
ley, his  shirt  sleeve  became  entangled  in  the 
belt  of  tbe  shaft  of  the  driving  pulley  on 
account  of  the  negligence  or  inattention 
upon  the  part  of  the  deceased,  Tom  Thomp- 
son, and  further  find  that  said  negligence, 
if  any  there  were,  was  the  proximate  cause 
of  bis  death,  then  your  verdict  should  he  for 
the  defendant" 

The  appellant  duly  saved  exceptions  to  tbe 
rulings  of  the  court  Tbe  verdict  and  Judg- 
ment were  in  favor  of  the  appellee,  and  ap- 
pellants prosecute  this  appeal. 


John  El  Bradley,  of  Warren,  for  appeUanL 
Fred  L.  Purcell  and  B.  L.  Herring,  both  of 
Warren,  and  T.  D.  Wynn^  ot  Fordyce,  for 
appellee. 

WOOD,  J.  (after  stating  the  facts  as 
abore).  The  issues  of  negligence,  contribu- 
tory negligence,  and  assimied  risk  under  the 
evidence  were  questions  for  the  Jury.  There 
was  ample  evidence  to  have  sustained  a 
verdict  in  favor  of  the  appellants  on  the 
question  of  negligence,  hut,  since  the  verdict 
of  the  Jury  was  in  favor  of  the  app^ee,  tbe 
only  question  for  our  consideration  is  wheth- 
er or  not  these  Isaues  were  submitted  upon 
proper  instructions. 

When  the  instructions  given  at  the  in- 
stance of  the  appellants  and  those  given  at 
the  instance  of  the  ai^Uee  a^e  considered, 
as  they  should  be,  In  connection  with  each 
other  and  as  a  whole,  we  are  of  the  opinion 
that  there  is  no  reversible  error  in  the  court's 
rulings  upon  them,  and  they  presented  prop- 
ositions that  tiave  been  so  often  passed  u^ 
on  by  this  court  and  that  are  so  Camlliar 
to  the  profession  that  we  deem  It  nnnecea- 
sary  to  discuss  them  at  length.  No  specific 
objection  was  urged  at  the  trial,  and.  on 
general  objection  to  each  of  tbe  Instructions, 
we  are  of  tbe  opinion  tbat  they  were  not  cal- 
culated to  confuse  or  mislead  the  Jury,  but, 
on  the  whole,  tbat  the  charge  fully  and  cor^ 
rectly  submitted  the  issues. 

[1]  Appellants  urge  that  It  was  Improper 
to  tell  tbe  Jury,  in  the  first  Instruction,  that 
tbey  were  to  Indulge  the  presumption  that 
the  defendant  was  not  guilty  of  any  negli- 
gent or  careless  act  in  reference  to  the  cause 
of  the  death  of  Thompson,  and  that  the  tnir- 
den  was  upon  tbe  appellants  to  overcome  such 
presumption.  But  this  instruction,  while  not 
happily  worded,  and  if  specific  objection  had 
been  made  to  it,  might  have  been  presented 
in  more  correct  form,  wns  nevertheless  not 
Inherently  erroneous,  and  was  manifestly  In- 
tended by  the  trial  court  to  announce  the 
law  as  expressed  by  this  court  In  Railway 
Company  r.  Gaines,  46  Ark.  555,  where  we 
held  tbat  it  Is  not  sufficient  merely  to  prove 
the  injury  and  tliat  it  resulted  from  defective 
machinery,  but  tbat  the  plaintiff  must  fur- 
ther prove  ttiat  It  happened  because  the  mas- 
ter did  not  exercise  proper  care  in  tbe  prem- 
ises. By.  V.  Bice,  51  Atk.  467,  U  S.  W.  699, 
4  L.  B.  A.  173. 

[2]  The  fourth  Instruction  is  not  a  correct 
definition  of  contributory  negligence,  and  the 
instruction,  In  the  absence  of  other  instruc- 
tions correctly  defining  n^Ugence,  would 
have  been  insufficient  to  have  presented  the 
question  of  contributory  negligence,  but  when 
this  Instruction  is  taken  In  connection  with 
instructions  that  were  given  at  tbe  Instance 
of  the  appellants  defining  "negligence"  and 
"contributory  negligence."  and  also  Instruc- 
tions Nos.  6  and  6,  given  at  api>ellee's  re- 
quest, whldL  contain  a  correct  definition  of 
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"ordinary  care,"  or  its  coa&terpart,  "negli- 
sratoe,"  we  are  of  the  opUiloQ  that  Instruc- 
tion No.  4  is  not  misleading,  and  tliat  any 
objection  to  its  verbiage  or  form  merely 
sliould  bare  been  presented  by  a  specific  ob- 
JectloD,  and  it  doubtless  would  have  bem 
corrected  so  as  to  have  met  this  objection. 
It  was  not  Inherently  erroneous,  and  a  gen- 
eral objection  was  not  sufficient.  See  Bur- 
nett v.  State,  80  Ark.  225.  96  S.  W.  1007; 
Aluminum  Co.,  etc.,  t.  Ramsey.  89  Ark.  522, 
U7  S.  W.  5C8. 

[3]  Appellants  complain  of  the  latter  por- 
tion of  the  fifth  instruction  given  at  api>el- 
lee'8  request  because  they  say  Its  language 
Is  clearly  peremptory ;  but  we  are  of  the 
opinion  that,  when  the  concluding  part  of 
the  instruction  is  read  in  connection  with 
the  first  part  of  It,  it  is  not  open  to  the  ob- 
jection that  it  was  argumentative  or  peremp- 
tory in  its  effect,  nor  do  we  think  the  In- 
struction was  abstract. 

[4,  B]  The  objection  to  the  seventh  instruc- 
tion is  not  well  founded.  There  was  some 
evidence  to  warrant  the  court  In  submitting 
to  the  jury  the  question  as  to  whether  or  not 
Thompson  negltgeutly  permitted  his  sleeve 
to  be  caught  In  the  belt.  The  testimony 
of  Ketchans,  as  set  forth  In  the  statement, 
was  sufficient  to  warrant  the  submission  of 
this  question  to  the  Jury.  It  is  not  error  for 
tlie  court  to  give  a  specific  Instruction  In  a 
hypothetical  form  covering  the  various  phas- 
es of  the  evidence  adduced.  Railway  v. 
Crabtree.  69  Ark.  134.  62  S.  W.  64 ;  Taylor  v. 
McCllntock,  87  Ark.  243,  112  S.  W.  405. 

[I]  The  court  did  not  err  In  excluding  the 
testimony  of  the  witnesses  by  which  appel- 
lants sought  to  contradict  the  witness  Ketch- 
ans. Tbfs  examination  was  not  responsive 
to  any  matter  elicited  by  the  appellee  in  its 
examination  of  the  witnras  In  chief,  and  was 
in  regard  to  a  matter  that  was  entirely  col- 
lateral and  Immaterial  to  the  Issue.  It  was 
not  contended,  and  there  was  no  evidence 
on  the  part  of  the  appellant  to  show,  that 
Thompson  was  inexperienced  or  ignorant. 
On  the  contrary,  the  uncontradicted  proof 
was  to  the  efTect  that  he  was  a  millwright 
and  experienced  in  the  work  in  which  he  was 
engaged  at  the  time  of  his  Injury.  A  witness 
cannot  be  impeached  upon  matters  collateral 
to  the  Issue.  See  Htnson  v.  State,  76  Ark. 
366.  88  S.  W.  M7 ;  Hot  Springs  St.  Ry.  Co. 
V.  Bodeman.  76  Arfc.  302,  88  S.  W.  960;  Mc- 
AHster  v.  State.  139  S.  W.  684. 

The  Jndgment  Is  affirmed. 


HTDRICK  T.  STATE. 

(Sapreme  Coart  of  Arkansas.    Jnoe  S,  1912.) 

Ckikinal  Law   (|  997*)~Wbit  or  Ebbob 
Corah  Nobis. 

Where  a  properly  supported  petition  ^ot  a 
writ  of  error  coram  nobis,  to  inquire  into  the 
unity  at  the  time  of  his  trial  of  one  convicted 
of  murder  in  the  second  degree,  alleged  that 


be  was  insane  at  the  time  of  the  trial  and  that 
such  fact  was  not  then  suggested  or  known, 
it  was  error  to  dismiss  the  petition,  though  the 
petitioner's  conviction  had  been  affirmed  by  the 
Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2547,  2548;  Dec.  Dig.  | 
997.*] 

Appeal  from  Circuit  Court,  Jackson  Oonn- 
ty;  R.  E,  JeflFery,  Judge. 

Petition  for  writ  of  error  coram  nobis  by 
I.  P.  Hydrlck.  From  dismissal  of  the  peti- 
tion on  demurrer,  petitioner  appeals.  Re- 
versed and  remanded. 

See.  also,  145  S.  W.  642. 

Stuckey  ft  Stuckey  and  Ira  J.  Ma<±,  all  of 
Newport,  for  appellant.  Hal  L.  Norwood, 
Atty.  Qen.,  and  Wm.  H.  Rector,  Asst  Atty. 
GffiL,  for  the  State. 

McOULLOCH,  C.  J.  Appellant  was  con- 
victed In  the  clrcnit  court  of  Jackson  county 
of  the  crime  of  murdw  In  the  second  degree, 
and  appealed  to  tliis  court,  where  the  Jndg- 
ment was  affirmed.  145  S.  W.  542.  At  the 
next  term  of  the  Jackson  drcnit  court  ap- 
pellant, by  another  person  acting  as  his  next 
friend,  filed  bis  petition  for  a  writ  of  error 
coram  nobis  to  inquire  into  the  question  of 
his  sanity  at  the  time  of  the  trial ;  it  being 
alleged  in  the  petition  that  he  was  insane  at 
the  time  of  his  trial,  whl<di  fact  was  not  sug- 
gested at  the  trial,  and  was  unknown  to  the 
court  and  to  appellant's  attorneys.  The  peti- 
tion was  supported  by  the  affidavit  of  the 
person  appearing  as  next  friend,  and  also  by 
the  affidavit  of  each  of  appellant's  attorneys 
and  several  other  persons,  which  tended  to 
show  that  appellant  was  In  fact  insane  at 
the  time  of  his  trial,  and  that  the  petition 
W8S  presented  in  good  faith.  The  prosecut- 
ing attorney  demurred  generally  on  the 
ground  that  the  petition  failed  to  state  facts 
sufficient  to  give  the  court  Jurisdiction,  and 
also  on  the  ground  specially  that  the  Judg- 
ment of  the  circuit  court  liad  been  affirmed 
by  the  Supreme  Court,  which  deprived  the 
circuit  court  of  further  Jurisdiction.  The 
court  sustained  the  demurrer  and  dismissed 
the  petition,  from  which  judgment  an  appeal 
lias  been  duly  prosecuted. 

This  court  has  repeatedly  held  that,  after 
the  expiration  of  the  term  at  which  a  jndg- 
ment of  conviction  was  rendered,  the  court 
may,  npon  proper  showing  of  insanity  of  the 
accused  at  the  time  of  the  trial,  which  was 
not  suggested  at  the  trial.  Issue  the  writ  of 
error  coram  nobis  for  the  purpose  of  inquir- 
ing Into  that  question,  and  to  Impanel  a  jury 
for  that  purpose.  Adier  v.  State,  35  Ark. 
518,  37  Am.  Rep.  48;  Howard  v.  State,  58 
Ark.  229,  24  S.  W.  8;  S^ate  v.  Helm,  69  Ark. 
167,  61  S.  W.  915;  Linton  v.  State,  72  Ark. 
532,  81  S.  W.  608;  Ince  v.  State,  77  Ark.  418, 
88  S.  W.  818.  We  held  In  Johnson  v.  State, 
97  Ark.  131,  133  S.  W.  596,  that  an  affirm- 
ance by  this  court  of  a  Judgment  of  convic- 
tion did  not  preclude  the  trial  court  from 
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iBsntDg  the  writ  for  the  purpose  of  inquiring 
Into  the  question  of  sanity  of  the  accused  at 
the  time  of  the  trial.  The  Attorney  General 
has  filed  a  confession  of  error,  supported  by 
the  authorities  enumerated  above,  and  it  U 
quite  clear  to  us  that  his  confession  is  C&r- 
rect,  and  should  be  sustained. 

The  Judgnaaent  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  the 
drcolt  court  to  OTennle  the  demurrer. 


FBNOIAO  T.  BnLWAUKKE-WAUKBSHA 

BREWING  CO. 
(Supreme  Court  ot  Arkansas.   Jane  17,  1912.) 

APPEAL   AND  EBBOB   ({  639*)  —  FAXLUBB  TO 

Makx  Pboper  Abstbact. 

Failure  to  make  an  abstract,  Kttlng  forth, 
as  required  la  Supreme  Court  rule  9,  the  ma- 
terial parts  of  the  pleadiags,  proceedinga,  facta, 
and  documentB  on  which  appellant  relies,  togeth- 
er with  such  other  itatements  from  the  record 
as  are  necessary  to  a  full  understanding  of  the 
quortionB  presented  Ibr  revter,  required  an  af- 
nnoanoe. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2787,  2829;  Dec.  Dig.  1 
63».*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Daniel  Bon,  Judge. 

Action  by  the  Milwaukee- Waukesha  Brew- 
ing Company  against  Frank  Fenolio.  Judg- 
ment for  plalntUI,  and  defendant  appeals. 
Affirmed. 

John  H.  Vaugban,  of  Ft  Smith,  for  appel- 
lant A.  A.  McDonald*  of  Ft  Smith,  for  ap- 
pellee. 

WOOD,  J.  On  this  appeal  the  ai^llant 
complains  in  his  brief  of  certain  rulings  of 
the  circuit  court  In  admitting  a  written  con- 
tract in  evidence  and  In  giving  a  certain  In- 
struction. The  appellant  complains  of  the 
giving  of  Instruction  No.  7,  and  he  sets  forth 
tills  Instruction  In  his  brief,  but  he  does  not 
set  forth  any  other  instruction.  Appellant 
states  in  hla  brief  as  follows:  "One  of  our 
conteutlons  why  this  case  should  be  reversed 


is  that  the  court  erred  in  allowing  tlie  ap- 
pellee to  introduce  a  written  contract  be- 
tween the  plaintiff  and  the  defendant,  with- 
out giving  the  defendant,  appellant,  an  op- 
portunity to  amend  his  answer  In  relation 
to  the  contract  We  were  sued  upon  an  open 
account,"  etc.  The  appellant  falls  to  ab- 
stract the  contract,  and  he  fails  to  abstract 
the  motion  for  a  new  trial  or  to  set  forth 
that  there  was  a  motion  for  a  new  trial,  in 
which  the  errors  of  which  he  now  complains 
were  brought  to  the  attention  of  the  trial 
court  He  does  not  abstract  any  of  tbe  evi- 
dence on  the  part  of  the  plaintiff  below. 
There  is  no  judgment  abstracted,  nor  any 
statement  that  a  Judgment  was  rendered. 
There  is  no  showing  that  any  objections 
were  made  to  the  rulings  of  the  court  dur- 
ing the  progress  of  the  trial  or  any  excep- 
tions properly  saved. 

The  appellee  moves  to  affirm  the  Judgment 
for  noncompltance  with  rule  9  of  thia  court, 
and  its  motion  must  be  sustained.  Bule  0 
requires  that  the  appellant  shall  file  with 
the  clerk  of  this  court  an  abstract  or  abridg- 
ment of  the  transcript,  setting  forth  the 
material  parts  of  the  pleadings,  proceedinga, 
facts,  and  documents  upon  which  he  relies, 
together  with  such  other  statements  from  the 
record  as  are  necessary  to  a  full  understand- 
ing of  all  questions  presented  to  this  court 
for  decision.  In  a  recent  decision  by  tbls 
court  it  is  held  (quoting  syllabus):  "A  Judg- 
ment at  law  will  be  affirmed  on  appeal  where 
the  appellant  sets  out  In  bis  abstract  only  a 
pert  of  the  evidence  before  the  court,  and 
of  the  Instructions  given  by  the  court,  and 
does  not  state  whether  there  was  a  motion 
for  new  trial  or  not"  Wallace  v.  St.  U, 
I.  M.  &  S.  By.  Co.,  83  Ark.  856,  108  S.  W. 
747,  and  cases  there  cited.  See,  also.  Van 
Patten  v.  Wank,  82  Ark.  547, 102  S.  W.  871; 
Houghton  T.  Mosley,  80  Ark.  259,  96  S.  W. 
1066. 

The  appellant's  abstract,  under  the  above 
and  other  decisions  of  this  court,  is  whoUy 
insnffldent  The  Judgment  is  therefore  af- 
flnned. 
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BDQHSS  T.  STATB. 

(Soprame  Conrt  of  Tennewee.    Jnne  1B» 

1912.) 

L  HonciDC  (%  258*)  —  Mubdxb  in  Tsm 
Fam  Dbobkb— Evidence— SumciKNCT. 
Evidence  kttd  to  jastify  a  conviction  of 

■order  In  tlie  first  degree. 
[Ed.  Notev— For  other  caeest  see  Homicide, 

Cent  Dig.  11  623-S32:  Dec.  Dig.  %  263.*J 

3.  CnUHAI.  lAW   (I  438*)— PHOTOaEAPH»— 

ADHIS«[BIZJTr. 

A  photograph  of  the  scene  in  a  room 
vhtM  a  killing  oGcarred  wu  properly  received 
in  evidence  to  sliow  the  recoUecdon  of  a  wit- 
ness testifying  as  to  the  arrangement  of  the 
fnniitare  in  the  room  at  the  time  of  the  killing, 
where  the  witness  testified  that  be,  knew  the 
pontion  of  the  various  objects  r^rred  to, 
and  tiiat  the  photograph  correctly  represented 
them,  thongh  the  photograph  was  not  taken 
onti]  some  time  after  the  killing. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f  898;  Dec  Dig.  1  438.*]  , 

3.  Cbiuinai.  Law  (|  44i*^PHOioaBAPH8— 

AoiaSSXBILIIT. 

ThB  fact  tHat  a  photograph  received  in 
endenee  was  not  proved  by  the  photographer 
who  made  it  is  immaterial,  where  a  witness 
testified  that  be  knew  the  position  of  the  vari- 
008  objects  shown  by  the  photograph  and  that 
It  correctly  represented  the  faetsi  dnce  the 
accuracy  of  photographs  may  be  proved  by 
any  one  knowing  the  fact. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw.  Cent  Dig.  |  1028;  De&  Dig.  |  444.*] 

4.  Ceihinai.  Law  (|  438*)— Photoobaphs— 

ADinSSIBILITT. 

Photographs  are  admiidMe  in  evidence, 
when  shown  to  be  reasonably  accurate  re^re- 
■entations  of  the  place  or  thing  in  question, 
to  aid  the  jury  In  understanding  the  testimony; 
and  the  mere  fact  that  they  are  inaccurate 
in  some  particnlan  goes  only  to  their  we^bt. 

pBd.  Nota^— For  other  caaes,  see  Criminal 
Law,  Gent  Dig.  |  883;  Dec  pig.  |  48a*] 

5.  Ceikxnai.  Law  (|  438*)— Photoobaphb— 
Aduissibilitt. 

The  admissibility  In  evidence  of  a  photo- 
graph of  the  scene  in  a  room  where  a  killing 
occurred  is  not  affected  by  the  fact  that  it  was 
made  at  the  Instance  of  the  prosecuting  attor- 
ney of  the  state  to  illustrate  his  theory  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  |  893;  Dec  Dig.  |  438.*] 

8.  Cbimnal  Law  (|  444*>— Photoobafrs— 
Adkisbibilitt. 

The  admisaibiUty  in  evidence  of  a  photo- 
graph  shown  by  a  witness  to  be  a  correct  rep- 
resentation is  not  affected  by  the  fact  tbat  wit- 
n^saea  of  the  adverse  party  denied  its  correct- 
nesa. 

[XkL  Note.— For  other  cases,  see  Criminal 
Uw.  Cent  Dig.  |  1028;  Dec  Dig.  |  414.*] 

7.  Cetmxnai.  Law  (|  404*)— Dibcbbtion  or 

COUBT. 

The  act  of  the  court,  on  a  trial  for  mur- 
der committed  in  a  room  In  a  hotel,  in  per- 
mitting the  assembling  and  arranging  in  the 
conrtroom  of  the  furniture  in  the  notel  room 
at  the  time  of  the  killing,  including  the  carpet, 
table,  and  chairs,  together  with  an  alleged  re- 
production of  a  window  of  the  room,  to  enable 
witneaaes  to  testify  as  to  the  placement  of 
the  articles  of  fumitore,  was  intbin  the  dis- 
cretion of  the  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  873,  891-893,  1467;  Dec 
Dig.  i  404.*] 


6.  OBziaNAZ.  Law  (S  404*)— Deuonbteativx 
Evidence— Rebuttal  Evidence. 

The  assembling  and  arranging  In  the 
eoartroom,  on  a  trial  for  murder  committed  In 
the  room  of  a  hotel,  of  the  fomitnre  in  the 
hotel  room  at  the  time  of  the  killing,  is  prop- 
erly permitted  as  rebuttal  evideuce,  where  it 
has  a  distinct  tendency  to  overturn  the  defense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  873,  891-^93,  14fi7;  Dec 
Dig.  I  404.*] 

9.  Gbimirai,  Law  (||  684,  1153*)~Obdeb  of 

PBOOF— DiSOBETJON  OF  COUBT. 

The  power  of  the  court  in  admitting  In 
rebuttal  testimony  which  sboutd  have  been  in- 
trodaeed  in  evidence  in  chief  rests  in  the  sound 
discretion  of  the  trial  court,  and  in  the  ab- 
sence of  abuse  of  discretion  its  dedsion  will 
not  be  disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent.  Dig.  i|  1615,  1618,  8061-8066; 
Dec  Dig.  H  684,  11S8.*] 

la  Cbiminal  Law  (|  1168*)— Exaiqration 
or  WiTNEBSBS— Habkless  Ebboe. 

Where  accused  testified  that  he  believed 
that  decedent  had  stolen  a  diamond,  and  had 
not  procured  It  from  a  third  person  who  had 
stolen  it,  the  error.  If  anyi  in  permitting  the 
state  to  question  accused  on  rebuttal  as  to 
whether  he  had  told  a  police  officer  that  de- 
cedent had  not  stolen  the  diamond,  but  that 
the  third  person  had,  and  tbat  decedent  had 
obtained  it  from  her,  for  the  purpose  of  laying 
a  foundation  to  impeach  accused  by  the  testi- 
mony of  the  officer,  was  not  prejudidal,  since 
accused  could  be  Impeached  on  the  testimony 
previously  given. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  8124,  8125,  3129-8136, 
3144;  Dec  Dig.  |  1168.*] 

11.  Cbiuxnal  Law  (|  687*)— OniwikCfi-OB- 

DEB  OF  Proof. 

Where  accused  had  full  opportunity  to  in- 
quire into  a  matter  on  the  cross-examination 
of  a  witness  for  the  state,  or  to  recall  the 
witness  when  he  put  in  his  defense,  the  action 
of  the  trial  court  In  refusing  to  permit  accused, 
after  the  state  had  closed  its  evidence  in  re- 
buttal, to  recall  the  witness  for  examination 
into  such  matter,  was  within  the  sound  diacre- 
tion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1621. 1622, 1625;  Dec  Dig. 
I  687.*] 

12.  Cbiminal  Law  (|  687*)— Etxdkhob— Ob- 

DBU  OF  PBOOF. 

Where  accused  had  called  and  examined  a 
motorman  as  to  the  number  of  shots  he  heard 
and  tbe  interval  between  them,  and  many 
months  elapsed  between  the  homicide  and  the 
trial,  the  refusal  to  permit  accused  to  intro- 
duce the  conductor,  after  the  state  had  closed 
its  evidence  in  rebuttal,  to  corroborate  the 
testimony  of  the  motorman,  was  not  erroneous. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent-Dig.  fit  1821, 1622, 1625  ;  Dec  Dig.  1 687.*] 

13.  WiTNBSBia    (I    337*)  —  EXAIDNATIOB  OF 

Accused— luPEACH  uent. 

The  state,  on  the  cross-examination  of 
accused,  on  trial  for  murder,  may  prove  that 
accused  had,  prior  to  tbe  murder,  ulled  other 
persons,  and  had  shot  at  others,  to  affect  bla 
credibility  as  a  witness. 

[Ed.  Note.— For  other  caaes,  see  T'ntnesses, 
Cent  Dig.  K  1118,  1129-1182,  U40-U42, 
1146-1148;  Dec  Dig.  |  887.*] 

14.  Cbiuinal  Law  (|  659*)— TbxaIi— Ihpbop- 

■B  Conduct  or  Spectatob. 

Where,  on  a  trial  for  murder,  the  widow 
of  a  third  person,  killed  in  a  sister  state  by 
accused,  was  In  the  courtroom,  and  character- 
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Ized  a  statement  by  accused  at  an  emphatic 
story,  and  the  court  Teprimanded  her,  and  stat- 
ed  that,  if  she  repeated  her  offense,  she  would 
not  be  permitted  to  remain,  and  that  the  Jury 
would  not  consider  any  remarlt  made  by  ber, 
her  misconduct  was  not  ground  for  new  trial, 
«8peciall7  in  the  absence  of  a  showing  that 
the  Jury  heard  the  remark. 

[Ed.  Note. — For  other  cases,  see  Griminal 
Law,  Cent.  Dig.  t  1460;   Dec  Dig.  |  659.*] 

18.  CennnAi.  Law  ({  1166^*)— Trial— Im- 
PBOPKB  Conduct  ot  Spectator. 

Where  accused,  on  trial  for  murder,  was 
cross-examined  by  the  state  as  to  homicides 
committed  by  him  in  a  sister  state,  the  action 
of  the  court  in  permitting  the  widow  of  one  of 
bis  victims  to  remain  near  the  Attorney  Gen- 
eral and  make  suggestions  to  bim  as  to  the 
cross-examination  of  accused,  was  not  ground 
for  reversal,  especially  where  accused  had  been 
acgnitted  on  a  trial  for  such  killing,  and  the 
jui7  were  instructed  to  pay  no  attention  to 
the  evidence  with  respect  to  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3114r^l23;  Dec.  Dig.  I 
1166%.*j 

16.  Gbihinai.  Law  (|  1171*)— Ihfbofeb  Rk- 

KARKB  or  COUKBBL. 

Where  the  Attorney  Gtoneral,  during  the 
cross-examination  of  accused,  on  trial  for  mur- 
der, involving  the  killing  of  tbird  persons  by 
accused,  said  to  the  court:  "He  volunteers 
an  explanation.  Ctumot  I  ask  bim  something 
about  the  explanation  ?  I  happen  to  know 
something  about  the  facts  myselT'— and  the 
court  replied  that  the  witness  on  the  stand 
should  be  permitted  to  testify,  the  remark  of 
the  Attorney  General,  though  improper,  was 
not  prejndidal  to  accused. 

[Ed.  Kote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3126,  8127;  Dee.  Dig.  | 
U71.»] 

17.  Cbimikai,  Law   (|  1171*)— Mibconduct 
ov  Attobnet  Genebal. 

Where  jurors  in  a  homicide  case  did  not 
learn  of  a  newspaper  publication  charging  the 
creation  of  a  fund  to  bribe  the  jurors  to  insure 
accused's  acquittal,  the  misconduct  of  the  At- 
torney General  in  causing  the  publication  of 
the  charge  was  not  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8126,  8127;  De&  Dig.  | 
1171.*] 

1&  Crihinai.  Law  (|  126*)— Ceanqe  of 

Venue— Grou  n  d8. 

Where  a  newspaper  article  charged  the 
creation  of  a  fund  to  bribe  jurors  to  insure  an 
acquittal  of  accused,  and  subsequent  publica- 
tions disclosed  tbat  there  was  nothing  in  the 
charge,  the  denial  of  a  change  of  venue  on  the 
ground  of  excitement  produced  by  the  publica- 
tion of  the  charge  was  properly  denied,  within 
the  discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  248;  Dec  Dig.  1 126.*] 

19.  CRnaNAL  Law  (|  691*)— Continuakce— 
Grounds. 

Where  a  newspaper  charged  the  creation 
of  a  fund  to  bribe  jurors  to  secure  the  acquit* 
tal  of  accused,  and  subsequent  newspaper  ar- 
ticles sbowed  tbat  there  was  nothing  in  the 
charge,  the  refusal  of  a  continuance  on  the 
ground  that  the  charge  produced  prejudice 
against  accused  was  properly  denied. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Gent  Dig.  S  1318;  Dec.  Dig.  |  591.*] 

20.  jubt  (i  109*)— discharqe  of  jurobs— 
Gbounds. 

Where  a  deputy  sberitF,  in  diai^e  of  tbe 
jury  in  a  homicide  case,  beard  two  jurors  say. 


when  they  were  apart  from  the  others  and 
before  the  completion  of  the  jury,  that  tbey 
had  made  up  their  mind  about  tbe  matter,  the 
court  properly  removed  tbe  jurors,  though,  on 
their  examination  in  open  court,  they  denied 
tbe  statements,  but  made  conflicting  statements 
as  to  their  conversation. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  I  227;  Dec.  Dig.  S  100.*] 

21.  Criminal  Law  (|  1130*)— Absionuentb 
OF  Error — Review. 

Where  there  is  no  reference  to  the  record 
in  accused's  brief,  except  what  appears  in  the 
assi^ment  of  error  complaining  of  the  court 
holdmg  a  juror  incompetent  ue  assignment 
may  be  disregarded. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  U  2956,  2965-297%  3205; 
Dec  Dig.  I  1130.*" 

22.  Cbiuinal  Law   (|  1152*)— Impankuno 
Jury- DiscHABOE  bt  Trial  Court. 

The  action  of  the  trial  court  in  holding 
a  Juror  Incompetent  after  his  examination  on 
his  voir  dire  and  before  he  was  tendered  to 
either  party,  will  not  be  disturbed,  at  least  in 
the  absence  of  an  extraordioary  situation. 

[Ed.  Note.— For  -other  cases,  see  Criminal 
Law.  Cent  Dig.  H  8058-8057;  Dec.  Dig.  { 
1152.*] 

23.  Criminal  Law  (|  665*)— Etidbrcb— Sep- 
aration OF  Witnesses. 

Where  an  affidavit  is  filed  stating  suffi- 
cient grounds  for  tbe  exclusion  of  the  w'  nesa- 
es  from  tbe  courtroom,  the  court  must  exclude 
them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^^^Cent  Dig.  H  1540-1566H;  Dec  Dig.  1 

24.  CBnoNAX.  Law  <|  66S*)— Evzdencb— &[P- 
ABAiioir  or  WimsssBS. 

A  rule  of  court  excluding  all  the  witnesses 
from  tbe  courtroom  does  not  include  a  detec- 
tive attached  to  the  Attorney  General  and  as> 
sisting  in  preparing  the  ease. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  1540-1566%;  Dec  Dig.  | 
665.*] 

25.  Cbiuinal  Law  (|  665*)— Evidence-^xp- 
'abation  of  witnesses. 

The  role  of  court,  exdading  aU  witnesses 
from  the  courtroom,  doee  not  apply  to  iritness- 
es  In  rebuttal. 

[Ed.  Notcr-For  oflier  eases,  see  Crindnal 
Law,  Cent  Dig.  H  1549-1568%;  Dec  Dig.  | 
665.*] 

26.  CRTinNAL  Law  (1  888*)— Etidxncb— Ex- 

FEBIUENTS. 

On  a  trial  for  murder  by  shooting,  evi- 
dence of  experiments  to  show  how  far  a  pistol 
would  powder-bum  ^tb  similar  to  ^thing 
worn  by  decedent  ta  competent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig,  |  854;  Dec  Dig.  f  388.*] 

27.  Criuinai.  Law  (|  683*)— Evidence— Bb- 

BUTTAL, 

Where,  on  a  trial  for  murder  by  shooting 
the  state  snowed  the  Infliction  of  several  but 
let  wounds  and  powder  stains  on  the  shirt 

worn  by  decedent,  and  accused  testified  that 
there  was  a  struggle  between  him  and  decedent 
and  tbat  be  obtained  bis  pistol,  which  was  dis- 
charged, inflicting  tbe  bttal  wounds,  the  testi- 
mony of  an  expert  as  to  experiments  to  show 
bow  far  a  pistol  would  powder-bum  doth  sim- 
ilar to  tbe  shirt  which  accused  wore  was  prop- 
erly received  in  rebuttal. 

[Ed.  Note.— For  other  cases  see  Criminal 
Law,  Gent  Dig.  H  1615-1617;  Dec  Dig.  S 
683.*] 
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28.  Cbiminai,  Law  (S  957*)  —  Vebdict— Im- 
peachment. 

An  affidavit  of  a  juror  in  a  homicide  case, 
which  states  the  argament  which  be  alleged 
was  made  to  him  by  other  jorora  daring  their 
deliberation  on  a  Terdlct  reBnlUng  in  finding 
■ccused  guilty  of  murder  in  the  nnt  degree, 
is  Inadmissible. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Gent.  Dig.  SS  2392-2395;   Dec.  Dig.  { 

29.  Gbiminai.  Law   (|  957*)— Vebdict— Im- 
feachmeht. 

Where  an  affida^t  of  a  juror  in  a  murder 
case,  resulting  in  a  coDTlction  of  murder  in  the 
first  degree,  averred  that  Jorora  argued  in  sap- 
port  of  a  conviction  on  the  grounds  that  ac- 
cused was  rich,  and  had  killed  a  number  of 
men,  and  had  gone  unpunished,  and  that,  unless 
a  verdict  of  murder  in  the  first  degree  was 
rendered,  he  would  be  given  bail  and  eventaally 
go  unponiBhed  for  the  killing  of  deceased,  and 
that  accused  was  an  old  man,  and  would  not 
live  20  years  in  prison,  and  that,  if  the  of- 
fense was  not  murder  in  the  first  degree,  a 
Judge  would  have  released  accused  on  bail, 
and  a  subsequent  affidavit  by  him  and  by  the 
foreman  of  the  jury  averred  that  the  delibera- 
tions were  fair  and  impartial,  and  were  ar- 
rived at  fairly,  a  new  trial  on  the  grouod  of 
the  misconduct  of  jurors  was  properv  denied. 

[Ed.  Note.— For  other  cases,,  see  Oriminal 
Law.  Cent.  Dig.  U  2892-2896;  Dec.  Dig.  S 
967.«] 

Error  to  Criminal  Court,  Sbelby  County; 
Jaae  Bdglngton,  Judge. 

J.  J.  Hughes  was  convicted  of  murder  In 
the  first  degree,  and  lie  brings  error.  Af- 
firmed. 

M.  S.  Patterson,  Balph  Davis,  R.  H. 
Prescott,  Bluford  Richards,  and  Brooks  Nor- 
fteet,  for  plaintiff  in  error.  Attorney  G^eral 
Gates  and  Z.  N.  Estea.  for  the  State. 

KEIL,  J.  The  plaintiff  in  error  was  indict- 
ed in  the  criminal  court  of  Shelby  county  on 
a  charge  of  having  committed  murder  In  the 
first  degree  upon  the  body  of  one  Tommy 
Dolan,  was  found  guUty  of  the  crime  charg- 
ed, with  mitigating  circumstances,  and  sen- 
tenced to  a  term  of  life  Imprisonment  In  the 
state  penitentiary.  He  has  appealed  to  this 
court,  and  assigned  numerous  errors. 

[1]  The  first  assignment  is  that  the  verdict 
Is  not  supiwrted  by  the  evidence. 

On  Friday  night,  July  7,  1911,  plaintiff  In 
error  and  Tommy  Dolan  met  In  the  saloon  of 
Albert  Hanclnl,  on  Madison  street,  In  the 
city  of  Memphis.  They  had  had  no  previous 
acquaintance.  Plaintiff  in  error  was  a  bank- 
er, merchant,  and  farmer,  whose  hdme  was 
in  Haynes,  Ark.;  but  his  family  had  been 
living  for  a  year  or  two  at  the  Graham  Flats 
In  Memphis,  and  he  was  over  on  a  visit  to 
them.  Tommy  Dolan  had  been,  at  one  time, 
a  jockey,  subsequently  a  barkeeper,  and  then 
a  stage  carpenter.  At  the  time  in  question, 
however,  he  was  not  ei^ged  In  any  busl- 
Bess;  tbe  Orpbenm  theater,  at  which  he  had 
been  employed,  baring  been  closed  for  the 
sommer.  Tbese  two  mea  drank  together, 
and,  being  well  pleased  with  each  other,  de- 


cided to  go  upon  a  round  of  visits  to  tbe 
houses  of  prostitution  in  the  dty.  Plaintiff 
In  error  secured  a  carriage  driven  by  one 
Buster  Davis,  a  colored  man.  Under  the  di- 
rection of  Dolan  be  drove  to  Tsrlons  houses 
of  tbe  kind  referred  to,  but  we  need  not  de- 
tail the  orgies  ttaroi^  which  they  passed. 
Sufilce  it  to  aay  that  they  were  out  all 
night,  and  did  not  separate  until  the  next 
morning  about  5  o'clock.  At  that  time  tbe 
backmen  told  them  that  it  was  not  safe  to 
drive  around  any  longer.  Thereupon  Dolan, 
who  In  the  meantime  had  gone  to  sleep  in 
the  carriage,  waked  up,  and,  on  learning  tbe 
situation,  decided  to  go  home  and  go  to  his 
room  and  sleep.  Plaintiff  in  error  went  to 
Gaston's  Hotel  to  get  a  sbav^  and  waited 
until  the  barber  shop  was  open.  While  be 
was  being  shaved  by  one  of  the  barbers,  the 
latter,  who  knew  him  well,  observed  that  the 
diamond  pin  which  plaintiff  in  error  was  ac- 
customed to  wear  In  bis  tie  was  missing,  and 
called  bis  attention  to  it,  Thte  was  a  pin 
worth  about  $400,  About  10  o'clock  plaintiff 
In  error  went  to  the  store  of  John  &  Vance 
Company  for  the  purpose  of  seeking  the  as- 
sistance of  Mr.  Vance  In  the  recovery  of  the 
diamond.  Mr.  Vance  called  In  Capt.  O'Haver, 
for  some  time  the  chief  of  police  of  the  city 
of  Memphis,  but  then  the  head  of  a  detective 
agency.  Capt.  O'Haver  says  that  when  he 
came  the  plaintiff  In  error  was  so  much  un- 
der the  Influence  of  drink  he  could  not  get 
any  clear  statement  of  facts  out  of  him.  Mr. 
Vance  says,  also,  that  he  was  a  good  deal 
Intoxicated  at  that  time,  but  that  he  under- 
stood from  blm  that  he  had  lost  his  dliiniond 
pin,  and  that  he  said  several  times,  "Jimmie 
— diamond  —  Jimmie  —  shoot  him."  Capt. 
O'Haver,  hearing  his,  surmised  that  he  refer- 
red to  Jlmmle  Foppiana,  who  was  a  barkeep- 
er at  the  Mancini  saloon.  He  thereupon  went 
around  to  the  saloon  and  Interviewed  Jlmmle, 
and  learned  from  blm  that  plaintiff  In  error 
tiad  been  out  the  night  before  with  Tommy 
Dolan,  "Jimmie"  told  Capt.  O'Haver  that.  If 
he  had  been  out  with  Tommy  Dolan,  the 
diamond  would  turn  up  all  right.  Before 
Capt.  O'Haver  left  the  neighborhood  of  the 
saloon.  Tommy  Dolan  walked  up  wearing  a 
diamond  pin  in  his  tie.  Mr.  Hottum,  who 
was  present,  asked  him  where  he  got  It.  He 
replied  that  tbe  diamond  was  not  his,  but 
belonged  to  Mr.  Hughes.  Capt.  O'Haver 
said  that  Hughes  thought  his  diamond  had 
been  stolen.  Tommy  replied  that  It  had  been 
stolen,  but  that  he  did  not  steal  it  He  was 
then  advised  by  Capt.  O'Haver  to  leave  the 
pin  with  Hottum,  or  with  Mancini,  so  that 
Hughes  could  get  It,  as  he  was  a  bad  man 
with  a  gun,  and  he  might  hurt  blm  If  he 
found  him  with  the  diamond,  Dolan  relied 
that  if  be  could  get  close  to  blm  he  was  not 
afraid  of  Hughes  hurtli^  him  with  a  pistol, 
Dolan  was  a  small  man,  weighing  only 
about  145  pounds;  but  be  was  very  strong 
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and  very  active,  and  a  noted  fighter  with  bis 
flats.  He  waa  considered  the  beat  man  In 
Memphis  physically,  for  his  size  and  weight. 
He  was  35  years  old.  Plaintiff  In  error  was 
63  years  old,  and  a  little  shorter  than  Dolan, 
and  perhaps  a  little  heavier.  His  left  arm 
was  partially  paralyzed. 

Plaintiff  In  error  testifies  that  he  went  out 
again  that  night  with  Dolan,  making  the 
round  of  houses  of  111  repute,  but  says  that 
be  does  not  remember  very  much  that  hap- 
pened, because  he  was  under  the  Influence 
of  drink,  and  thinks  that  he  had  been  doped. 
No  one  else  testifies  as  to  his  being  with 
Dolan  Saturday  night.-  There  Is  a  witness 
who  testlfled  to  having  seen  him  alone,  In  a 
saloon  known  as  the  "Hole  in  the  Wall," 
about  10  o'clock  Saturday  night,  and  that  he 
waa  80  annoying  to  every  one  present  the 
proprietor  had  to  shut  up  the  saloon  to  get 
rid  of  him,  or  that  he  pretended  to  shut  it 
up,  putting  out  the  lights  and  ordering  every- 
body out  However,  Sitter  plaintiff  In  error 
was  safely  down  the  street,  the  saloon  was 
reopened.  Plaintiff  In  error  says  that  he 
saw  the  diamond  on  Dolan  that  night,  but, 
not  desiring  to  embarrass  him,  waited  for 
him  to  return  It  He  says  that  he  reached 
the  Cordova  Hotel  about  7  o'clock  Sunday 
morning  on  foot  He  does  not  know  where 
he  came  from,  or  how  he  got  there,  except 
that  he  walked.  He  was  given  room  No.  27. 
He  soon  availed  himself  of  the  services  of 
some  of  the  employ^  of  the  hotel  to  give 
him  a  rub-down  with  ice  water.  This  was 
rqieated  three  or  four  times  during  the 
morning,  and  be  finally  slept  several  hours. 

About  half  past  4  Tommy  Dolan  called  on 
him,  wearing  the  pin  in  his  tie,  as  before 
sUted.  This  waa  Sunday,  July  9,  1911.  A 
bell  boy  of  the  hotel,  William  Works,  tes- 
.  tlfles  that  he  carried  them  Ice  water  several 
times  during  the  afternoon,  and  saw  no  evi- 
dence of  nnfrlendliness  between  them.  He 
states  one  or  two  facts  that  Ulostrate  the 
situation  at  that  time.  He  says  that  plain- 
iff  in  error  wrote  a  note  to  hia  wif^  asking 
her  to  meet  him  at  the  train  that  evening. 
TbSm  note  waa  lumded  by  plalntlfl  in  error 
to  Dolan,  who  read  it  aloud.  We  infer  that 
It  was  handed  to  Dolan,  because  plaintiff  in 
error  was  uncertain  of  his  bandwiltlng  aft- 
er the  experiences  through  which  he  had 
been,  and  wanted  to  see  if  the  writing  could 
be  read.  Another  fact  be-  states  la  that 
^  plaintiff  in  error  spoke  of  getting  a  amall 
check  cashed  vhicfa  he  wished  to  nae  In 
paying  the  servants  ot  the  hotel  that  had 
waited  on  him.  Dolan  said  there  was  no 
need  of  that— that  they  (meaning  ^intiff  in 
error  and  himself)  would  attend  to  that 
when  they  went  downstairs.  This  was  as- 
sented to  by  plaintiff  in  error;  at  least,  he 
said  nothing  more  in  reference  to  the  check. 
A  man  who  was  In  an  adjoining  room  testi- 
fies that  during  the  afternoon,  perhai«  half 
an  hour  or  an  hour  before  the  lumiicid^  be 


heard  laughter  in  the  room,  and  something 
was  said  about  taking  a  drink.  Plaintiff  in 
error  says  that  he  had  a  bottle  of  cocktail 
in  his  grip,  and  that  Dolan  took  two  or  three 
drinks  out  of  this.  Works  says  that  they 
both  had  their  coats  off.  This  witness  also 
testifies  that  plaintiff  In  error  ordered  dinner 
for  the  two,  which  he  brought  in  on  a  tray 
and  placed  on  a  table;  that  when  they  had 
finished  their  meal  they  ordered  up  drinks — 
a  lemonade  and  cr6me  de  menthe.  The  bell 
boy  then  left  them  for  the  purpose  of  going 
to  a  neighboring  restaurant  to  have  an  order 
filled  for  a  meal  for  a  lady  in  the  hotel;  the 
hotel  not  furnishing  meals.  He  waa  gone,  he 
says,  only  about  25  minutes.  During  that  in- 
terval the  homicide  occurred. 

Plaintiff  In  error's  account  of  the  matter 
is  ttiat  after  the  meal  was  over  he  and  Dolan 
turned  to  the  bow  window  looking  out  on 
Third  street;  that  Dolan  was  flirting  with 
some  girls  going  by,  and  flnally  succeeded  In 
getting  two  to  answer  his  signal;  that  he 
told  plaintiff  in  error  he  could  get  these  girls 
to  come  tip  to  the  room ;  that  he  (plaintiff  in 
error)  replied. he  did  not  want  them  to  crane, 
that  they  looked  like  they  were  "church  peo- 
ple," and,  besides,  that  It  would  not  be  treat- 
ing the  hotel  right;  and,  moreover,  they  had 
had  an  outing  and  a  ^>od  one,  and  he  de- 
sired no  more  for  the  present  He  further 
testified  that  he  than  said,  in  substance,  to 
Dolan,  "give  me  my  diamond,  and  1  will  go 
home,  and  we  can  have  another  outing  some 
other  time;"  that  he  bad  not  previously  men- 
tioned the  diamond  to  Dolan,  because  he  was 
waiting  for  the  latter  to  hand  the  stone  to 
him  of  his  own  accord,  but  Dolan  still  kept 
It  in  his  tie,  without  saying  anything  about 
It  Plaintiff  in  error  says  that,  when  he 
called  on  Dolan  for  the  diamond  In  the  man- 
ner just  stated,  Dolan  replied  that  he  would 
not  give  It  to  blm  unless  he  gave  him  $50 
for  finding  it;  that  he  (plaintiff  in  error)  re- 
plied that  he  would  not  give  him  this,  be- 
cause he  had  incurred  that  much  expense  in 
having  Capt  O'Haver  trace  the  diamond  to 
him  (DolaiO ;  that  Dolan  thereupon  flew  into 
a  rage,  'said  that  plaintiff  in  error  could 
not  leave  the  room  alive  without  paying  hhn 
$60,  and  seised  plaintiff  in  eeror  by  the  col- 
lar, and  a  scuffle  ensued  between  them;  that 
knowliv  Dolan  was  a  very  much  more  pov- 
erful  man  than  be  physically,  and  that  be 
would  have  small  chance  wiUi  him  In  aach 
an  encounter,  he  tried  to  get  hia  pistol  oat 
of  his  hand  satchel,  which  be  says  was  thea 
on  the  tabl^  on  which  rested  the  dlnlsc 
room  service  which  accompanied  the  meal; 
that  be  ^alntiff  In  error)  succeeded  In  get- 
ting the  pistol  by  the  handle^  but  that  DoUn 
got  it  by  the  borrd;  that  somehow  in  tbe 
struggle  the  pistol  went  off,  and  then  Dolan 
relinquished  it,  and  picked  np  a  chair,  ssd 
said  he  would  run  plaintiff  in  wror  out  of 
the  room  with  it;  at  the  same  time  using  a 
vile  epithet;  that  he  then  flred  agahi.  and 
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lOQtlnned  io  Sre  until  be  was  aatlBfled.  He 
says  that  he  tbeu  weut  to  the  telephone  In 
tfae  room  and  called  the  clerk  In  the  hotel, 
telling  blm  that  he  had  shot  a  man,  and  to 
call  the  police  headquarters,  and  that  be  was 
standing  at  the  door  wben  the  police  came 
and  arrested  him. 

When  the  police  came  in  Dolan's  bod7  was 
foond  iTing  on  the  floor  with  bis  bead  under 
the  bed.  The  body  was  lying  with  the  bead 
to  the  west,  or  to  tfae  southwest,  and  the  feet 
to  the  northeast  One  of  tfae  policemen  said: 
is  still  breathing."  Thereupon  plaintiff 
in  error  said:  "I  hare  still  two  loads  in  my 
pistol;  give  it  to  me,  and  I  will  finish  him" 
—or  words  to  that  effect  Plaintiff  In  error 
denies  tfala,  but  the  state's  proof  Is  over- 
wbelmlngly  against  him.  Plaintiff  In  error 
was  also  asked  why  he  shot  Dolan,  and  re* 
piled,  because  tfae  latter  bad  stolen  his  dia- 
mond. He  then  made  no  claim  of  a  straggle, 
or  any  attempt  on  the  part  of  Dolan  to  do 
blm  violence. 

The  services  of  an  undertaker  were  em- 
ployed, and  the  body  was  taken  to  bis  estab- 
lishment There  a  careful  Investigation  of 
the  woonds  on  the  body  was  made.  One 
bullet  entered  the  back  of  the  neck,  Just 
above  the  collar  button,  and  came  out  just 
bdow  the  point  of  the  left  jaw  bone,  making 
a  Jagged,  ugly  wound.  There  was  another 
bole  throngh  bis  right  arm,  enterii^  from 
the  back  of  the  arm,  as  shown  by  powder 
stains  on  the  back  of  tfae  sleeve  of  the  shirt 
There  were  two  wounds  in  the  left  breast, 
one  ballet  entering  just  at  the  top  of  the 
tKtcket  of  the  summer  shirt  Dolan  was  wear- 
ing, and  tfae  other  about  the  middle  of  the 
pocket;  one  of  them  apparently  right  over 
the  heart  judging  from  tfae  location  of  tfae 
pocket  One  of  tfae  balls  entering  tfae  breast 
passed  tfarough  the  body,  coming  out  under 
tfae  right  shoulder  blade.  Tfae  otfaer  bullet 
did  not  pass  through.  The  weapon  used  was 
a  4S  Colt's  revolver,  single  action.  Three  of 
tfae  balU  were  recovered.  One  was  found  In 
the  casing  of  the  window;  another  was 
found  embedded  In  tbe  floor,  where  tfae  body 
lay;  and  anotlKr  was  found  on  tfae  carpet. 
Into  which  it  passed,  but  did  not  penetrate 
the  floor,  making  a  dent  only,  and  rebound- 
big.  This  was  also  found  neAr  where  the 
body  lay.  This  latter  ball  was  picked  up 
about  the  time  tbe  body  was  removed,  and 
was  handed  to  one  of  the  policemen. 

It  is  now  necessary  to  state  tfae  situation 
of  tfae  room  and  tbe  location  of  tbe  furni- 
ture. The  window  of  the  room  looked  ont 
east  on  Tfaird  street  Tbe  door  was  on  tbe 
western  side  of  tfae  room.  Thert  was  a 
dresser  near  the  nortfawestem  corner  of  tbe 
room.  Tbe  bed  stood  in  tbe  southwestern 
comer,  tfae  head  up  against  tfae  soutfa  wall. 
Tbe  table  on  wfaicfa  the  dining  service  rested 
was  a  few  feet  from  the  window.  On  tfae 
nortfa  side  of  this  table  was  the  chair  of  tbe 
plalntUr  in  &toT,  and  on  tfae  south  side  tfae 
dialr  occoided  bj  Dolan.  Wbaa  tfae  partlea 


to  the  tragedy  were  last  seen  by  the  bell  boy. 
Works,  they  were  occupying  the  chairs  lo- 
cated in  the  manner  stated;  that  of  plain- 
tiff in  error  facing  the  table,  and  tliat  of  Do- 
lan facing  tbe  window,  and  about  2^  feet 
from  tbe  bed.  Tfae  band  satchel  was  on  tbe 
dresser.  Immediately  after  the  tragedy  the 
chairs  and  table  were  found  in  tbe  same 
position,  showing  no  evidence  of  a  struggle. 
Just  to  front  of  tfae  chair  in  which  Dolan 
sat  was  a  large  pool  of  blood.  It  is  clear 
tfaat  tills  blood  came  from  tfae  wound  in  tfae 
neok.  That  ball  shattered  the  spine,  and 
must  faave  caused  an  Immediate  collapse, 
tfarowing  tfae  upper  part  of  the  body  for- 
ward, and  allowing  the  blood  to  drain  from 
tfae  wound  down  to  tbe  floor.  This  is  mani- 
fest, not  only  from  the  position  of  tfae  chair, 
but  also  from  tbe  fact  tbat  the  back  of  Do- 
lan's shirt  shows  no  sign  of  blood  stain,  and 
tfaere  Is  only  a  sligfat  stain  of  blood  on  tfae 
collar.  If  tfae  body  bad  remained  upr^bt 
there  would  faave  been  blood  on  tfae  sfalrt, 
and  on  tfae  back  of  tbe  collar;  but,  faavlng 
dropped  forward,  tfaere  was  a  drain  from  tfae 
wound  to  tfae  floor.  Tfae  ball  tbat  passed 
tfarougfa  tfae  ne<^  was  found  in  tbe  window 
casing,  entering  at  an  angle  corresponding 
to  tfae  angle  wfalch  tbe  ball  had  taken  in 
passing  tfarougfa  tfae  neck.  .Tfaere  can  he^no 
doubt  that  Dolan  was  sfaot  from  the  rear 
when  that  ball  was  delivered  to  him.  Plain- 
tiff In  error  is  unable  to  account  for  tfae 
location  of  tfals  wound,  exc^t  be  suggests 
tfaat  It  may  have  been  received  by  Dolan  as 
he  was  leaning  forward  to  pick  up  a  clialr 
to  strike  him  with;  but  this  is  impossible, 
because  he  could  never  have  picked  up  a 
chair  after  receiving  that  shot  and  could 
never  faave  spoken  and  told  tbe  plaintiff  In 
error  tfaat  be  would  drive  blm  out  of  tbe 
room  with  the  chair.  Moreover,  if  he  had 
be^  leaning  forward  when  tfae  shot  was  de- 
livered, tfae  range  would  have  been  up  tbe 
neck,  Instead  of  down  the  neck. 

The  evidence  does  not  show  bow  tbe  body 
came  to  tbe  floor  wltfa  the  head  under  tfae 
edge  of  the  bed.  In  order  to  understand 
this,  it  will  be  necessary  to  now  advert  to 
the  Interval  that  elai?sed  betweoi  tbe  shots 
that  were  fired. 

A  considerable  interval  elapsed  between 
tbe  first  and  second  shots;  another  consid- 
erable Interval,  though  less  than  the  first,  be* 
tweeu  tbe  second  and  tfaird  shots ;  while  the 
third  and  fourtb  shots  were  close  togetfaer. 
Tfals  can  be  best  understood  by  quoting  from 
the  testimony  of  Dr.  Longlnottl,  the  pro- 
prietor of  the  hotel,  and  tfaat  of  N.  O.  Stov- 
all,  tfae  clerk  at  tbe  bofed. 

Mr.  StovaU  said: 

"Q.  About  what  time  did  the  supper  go  up. 
If  you  remember?  A.  About  S:30.  Q.  I  will 
ask  yon  what  you  next  heard  from  the  room, 
or  at  tbe  time,  if  anything?  A.  Well,  about 
6  o'clock,  or  a  little  before,  Mr.  Hughes  call- 
ed down  and  asked  me  to  send  his  bill  up. 
Q.    Six,  or  a  little  before^  Hogtaes  called 
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down  and  asked  you  to  send  his  bill  up?  A. 
He  said  that 'he  thought  he  was  going  away 
that  erening.  Then  about  6:30  or  6:40  I 
heard  what  I  thought  waa  an  ante  tlie  at 
first;  then  about  a  minute  and  a  half  after 
that  I  heard  another  shot,  and  then  the  tele- 
phone bell  rang,  and  I  answered  it,  and  lie 
said:  'Send  a  sergeant,  or  a  captain,  or  some 
one  up  to  the  room,'  I  turned  and  telephon- 
ed to  a  police  station,  called  the  number,  and 
told  them  to  said  some  one  to  the  hotel 
right  away.  AUmt  that  time  I  heard  two 
more  shots.  Q.  At  that  time  you  beard  t^vo 
other  shots?  What  room  was  calling  you  by 
the  'phone?  A.  Boom  No.  27.  Q.  Hughes' 
room?  A.  Tes,  sir.  Q.  Did  you  recognize 
his  voice  at  the  'phone?  A.  It  seemed  the 
same  9s  the  calls  I  had  had  before  during 
the  day.  Q.  And  you  heard  one  shot,  and 
in  a  minute  and  half  you  say  you  heard  an- 
other shot?  A.  Yes,  sir;  then  the  telephone 
rang.  Q.  Then  the  telephone  rang.  Then 
you  telephoned.  After  you  got  his  message 
to  send  a  sergeant,  you  telephoned  over  to 
the  police  station  and  told  them,  and  while 
telephoning,  or  after  yon  had  flidshed  tele- 
phoning, you  heard^  the  other  shots?  A. 
About  the  time  I  had  finished." 

Dr.  Longlnotti  testified  that  he  was  occu- 
pyilig  room  No.  24  that  afternoon,  and  bad 
just  taken  a  batb.  He  continued:  "I  had  a 
bath,  and  stayed  there.  I  was  undressed, 
and  I  came  out  and  commenced  dresstt^, 
and  while  I  was  half  dressed  I  heard  tbe 
first  explosion,  which  I  supposed  was  a  tire, 
of  course,  and  I  walked  to  tlie  window,  and 
looked,  up  and  down  the  street  to  see  what 
auto  it  was,  and  where  it  was,  and  I  didn't 
see  any  commotion,  and  I  didn't  hear  any 
car  out  there,  and  I  turned  back  iu  the  room, 
commenced  dressing,  and  about  that  time 
there  was  another  explosion,  and  then  1 
went  again  to  the  window  and  looked  out, 
liecause  it  seemed  to  me  a  little  unusual  that 
two  tires  should  explode  that  way,  one  after 
(he  other,  and  I  didn't  see  any  commotion. 
Then  I  walked  back  in  tbe  room  and  started 
dressing,  and  I  heard  tbe  third  shot,  and 
then  the  fonrtb  shot"  He  says  that  the 
fourth  shot  was  directly  after  the  third. 

Practically  all  the  witnesses  agree  that 
there  was  a  very  distinct  interval  between 
the  first  and  second  shots;  but  defendant's 
witnesses  say  the  second,  third,  and  fourth 
shots  came  quite  dose  together.  However, 
tbe  weight  of  the  evidence  is  in  favor  of  tbe 
testimony  of  the  two  witnesses  we  have 
quoted. 

It  Is  clear  from  the  testimony  of  Mr.  Stov- 
all  that  plaintiff  in  error  had  already  shot 
Dolan  twice  before  he  telephoned,  because 
only  four  shots  were  fired  In  all,  and  two 
of  these  were  heard  after  be  had  telephoned. 
Tbe  last  two  sbots,  we  think,  were  fired  after 
Dolan's  body  reached  the  floor.  The  testimo- 
ny shows,  as  we  have  already  stated,  tbat  one 
of  the  balls  was  imbedded  in  tbe  floor  where 
the  body  lay,  and  was  subsequently  dug  out. 


and  shown  In  the  evidence.  The  other  ball 
that  entered  the  breast  did  not  pass  through 
the  body.  After  these  shots  were  fired  into 
Dolan's  breast  he  could  not  have  gotten  up- 
on tbe  chair.  Therefore  we  think'it  very 
manifest  that  the  first  tihot  fired  was  tbat 
which  struck  Dolan  in  the  back  of  the  neck 
and  shattered  his  spina  After  collasffilng, 
and  bleeding  upon  the  floor  In  front  of  the 
chair,  as  we  have  already  stated,  he  could 
only  hare  gotten  out  of  the  chair  by  falling 
from  it,  or  being  pushed  from  it  by  plaintiff 
in  error.  The  evidence  does  not  show  bow 
this  was.  At  all  events,  he  was  found  on  the 
fioor,  with  a  shot  through  the  back  of  bis 
arm,  one  through  the  back  of  tbe  neck,  and 
two  shots  in  his  breast  We  have  stated  our 
opinion  as  to  how  and  when  the  shots 
through  tbe  neck  and  into  the  breast  were 
fired.  It  Is  difficult,  and  perhaps  not  ma- 
terial, to  determine  bow  the  shot  was  fired 
through  the  arm.  That  it  was  fired  from 
the  rear  is  certain,  because  the  powder  stains 
on  the  back  of  the  shirt  sleeve  show  this. 
Tbat  It  was  fired  at  a  consldentble  angle  is 
also  clear,  because  the  exit  of  the  ball,  as 
shown  by  the  shirt  sleeve,  was  seteral  Inch- 
es higher  up  than  the  entrance.  It  was 
probably  the  second  shot,  following  the  long 
interval  after  the  shot  in  the  neck,  the  first 
shot,  and  was  fired  as  Dolan  lay  prone  upon 
bis  face.  This  ball,  striking  tbe  floor  at  a  wide 
angle,  after  having  made  a  Itmg  gash  in  the 
carpet  and  paper  under  it,  rebounded,  mak- 
ing only  a  deep  dent  in  tiie  fioor.  After 
tbese  two  shots  had  been  fired,  that  in  tlie 
neck  and  that  in  the  arm,  plaintiff  in  error 
stopped  and  telephoned  to  the  clerk,  and 
then  came  back  and  turned  Dolan  over  on 
bis  back  and  fired  two  shots  In  Us  lureast. 
for  the  purpose  of  making  it  appear  tbat 
there  had  been  a  real  conflict 

Plaintiff  in  error  is  unable  to  explain  the 
shots  In  the  breast  In  connection  with  fhe 
bullets  found  In  the  fioor  and  thfe  shot  In 
the  back  of  tbe  arm.  He  meets  these  state- 
ments by  the  fiat  denial  that  he  shot  Dolan 
in  the  back,  or  that  he  shot  him  after  he  was 
down  on  the  floor.  He  says  tbe  whole  tiling 
occurred  In  excitement  and  he  Is  unable  to 
say  bow  the  shots  were  delivered;  that  be 
felt  that  he  was  In  great  danger,  and  fired 
as  rapidly  as  be  could,  firing  all  of  the  shots 
while  Dolan  was  still  on  bis  feet  Tbe 
weight  of  the  evidence  is,  however,  irrecon- 
cilable with  this  view.  He  denies  that  there 
was  any  longer  Interval  between  the  shots 
than  necessarily  arose  from  the  cocking  of 
the  pistol.  The  great  weight  of  the  evidence 
is  against  this  view  also. 

Plaintiff  in  error  says  that  there  was  a 
struggle.  He  is  supported  in  this  by  the  tes- 
timony of  an  old  friend  and  schoolmate^  who 
says  that  he  saw  him  very  soon  afterwards, 
while  tbe  policemen  were  taking  him  to  the 
station,  and  tbat  plaintiff  In  error's  collar 
was  torn  half  off,  and  by  the  testimony  of 
plaintiff  In  error's  son,  who  says  that  he  saw 
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hts  fatber  the  next  A&j,  and  that  hie  neck 
and  face  were  bruised  and  scratched.  Sev- 
eral witnesses,  however,  on  the  part  of  the 
state,  testlfled  that  he  had  no  bruises  or 
scratches,  and  that  his  collar  was  not  torn. 
In  addition,  several  testlfled  that  the  room 
showed  no  signs  of  a  struggle.  Moreover, 
it  Is  difficult  to  believe  that  plaintiff  in  er- 
ror, with  one  partially  paralyzed  arm,  at  53 
years  of  age,  coald  have  succeeded  In  releas- 
ing the  pistol  from  the  grasp  of  a  young 
man  of  3C,  who  was  very  athletic,  very 
active,  and  a  practiced  contestant  In  physical 
enconnters.  It  is  certain  that,  If  there  had 
been  such  a  struggle,  the  table,  with  its  tray 
of  dishes,  and  the  chairs,  would  have  given 
evidence  of  it  The  great  weight  of  the  evi- 
dence is  In  favor  of  the  contention  of .  the 
state  on  tills  subject 

After  examining  all  of  the  testlmbuy,  we 
cannot  doubt  that  the  state's  theory  of  the 
occurrence  Is  true;  that  plaintiff  In  error, 
who  was  a  man  of  high  and  Imperious  tem- 
per, especially  when  drinking,  and  rendered 
probably  more  Irascible  than  ever  by  the  ex- 
cesses of  the  two  previous  nights,  became 
enraged  when  Dolan  demanded  of  him  $50 
before  he  would  surrender  the  diamond, 
when  he  thought  that  Dolan  had  really  stol- 
en it;  and  that  knowing  he  was  no  match 
for  Dolan  In  a  physical  encounter,  with  his 
barq  bands,  and  fearing  that  If  Dolan  were 
apprised  of  his  purpose,  although  he  was  un- 
armed, he  would  frustrate  It  by  his  superior 
strength  and  aglUty,  he  stepped  back  to  the 
dresser,  ttfok  the  pistol  from  the  hand  bag, 
shot  Dolan  In  the  back  of  the  neck,  then  sub- 
sequently shot  him  on  the  floor  In  the  man- 
ner already  stated.  The  facts  proven  will 
admit  of  no  other  solution. 

If  In  any  view  our  conclusions  are  wrong 
as  to  the  manner  In  which  all  of  the  shots 
were  fired  into  the  body  of  Dolan,  It  Is  at 
least  certain  that  one  of  them  was  fired  into 
the  back  of  his  neck,  either  when  he  was 
standing  with  his  back  to  plaintiff  In  error, 
or  when  he  was  sitting  In  a  chair  with  his 
back  to  him,  and  that  another  shot  was  fired 
Into  Dolan's  breast  as  he  lay  upon  his  back 
on  the  floor.  Either  of  these  would  sustain 
tlie  verdict,  as  each  was  a  mortal  wound. 

The  Jury,  therefore,  w^ere  well  warranted 
In  finding  the  plaintiff  in  error  guilty  of 
murder  In  the  first  d^ree.  We  do  not  know 
on  what  they  based  the  finding  of  mitigation, 
onless  on  the  age  of  the  plaintiff  in  error 
and  the  necessarily  overwrought  condition 
of  his  nerves,  resulting  from  a  day  and  two 
nights  of  debauchery,  or  it  may  be  they  were 
not  willing  to  condemn  a  man  to  death  on 
circnmatantlal  evidence  alone. 

L2]  The  second  assignment  of  error  Is  as 
follows:  *The  conrt  ezred  In  admitting 
photogiapbs  of  the  scene  In  the  room  whore 
the  killing  occurred  at  the  Cordova  Hotel, 
Including  the  furniture  as  arranged  by  the 
Q^ro  wUness  Works,  which  photographs 
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were  used  as  an  ocular  demonstration  before 
the  Jury  of  the  exact  situation  at  the  time 
of  the  alleged  killing.  These  photographs 
were  two  In  number — one  representing  the 
chairs,  table,  and  bed  and  their  relative 
positions  at  the  time  the  negro  Works  last 
saw  these  articles  of  furniture  when  he  serv- 
ed supper  to  Hughes  and  Dolan,  and  that  also 
showed  the  figure  of  a  man,  not  Dolan,  ly- 
ing on  the  fioor  with  his  head  under  the 
edge  of  the  bed;  and  the  other  photograph 
showed  the  figure  of  a  man,  representing 
Dolan,  sitting  In  a  chair  by  a  table  next  to 
the  bed,  with  a  crosH-mark  on  the  back  of 
his  neck  at  the  center  of  which  It  Is  claimed 
by  the  state  a  buUet  entered,  and  another 
cross  was  shown  In  the  photograph  on  the 
framework  of  the  window,  where  It  Is  alleg- 
ed and  presumed  that  the  shot  which  passed 
through  Dolan's  neck  found  lodgment. 

"These  photographs  were  taken  long  after 
the  homicide,  and  are  based  solely  upon  the 
memory  of  the  witness  Works,  who  was  not 
present  at  the  killing,  but  who  proposed  to 
give  the  exact  positions  of  the  deceased  and 
defendant  a  half  hour  before  the  killing  oc- 
curred; there  being  no  proof  whatever  In 
the  record  that  these  positions  were  not 
changed.  It  Is  reasonable  to  suppose  they 
were,  and  unreasonable  to  suppose  they  were 
not,  and  the  pnrpose  of  these  reproductions 
was  to  prove  a  theory  which  the  state  bad 
constructed  as  to  the  manner  of  the  killing. 
They  were  nsed  to  supply  proof,  and  could 
not  be  otherwise  than  prejudicial  to  the  de- 
fendant." 

The  first  photograph  referred  to  In  the 
foregoing  assignment  Is  known  In  the  record 
as  Exhibit  A.  This  shows  the  room,  bed, 
table,  chairs,  and  the  position  of  Dolan's 
body  on  the  floor.  It  was  proven  to  be  a  cor- 
rect representation  of  these  objects  by  Wil- 
liam Works,  an  emidoyfi  of  the  hotel,  who 
was  familiar  with  the  room,  and  saw  the  lo- 
cation of  the  table,  chairs,  and  other  furni- 
ture about  half  an  hour  before  the  homicide, 
and  saw  them  immediately  after,  and  testi- 
fied they  were  unchanged,  and  he  also  saw 
the  position  of  the  boEly  on  the  floor.  He  was 
corroborated  by  other  witnesses  as  to  the 
location  of  the  body;  likewise  as  to  the  loca- 
tion of  the  objects  of  furniture  immediately 
after  the  homicide.  In  brief.  Works  testi- 
fied that  be  kfaew  the  position  of  the  various 
objects  referred  to,  and  that  the  photograph 
reported  them  correctly.  This  was  snffldent 
for  the  admission  of  the  phot<%raph  in  evi- 
dence. The  fact  that  the  photograph  was 
not  taken  until  some  time  had  elapsed  after 
the  homicide  was  not  a  circumstance  of  snf- 
fldent weight  to  exclude  it  It  was  intro- 
duced only  for  the  pnrpose  of  showing  the 
witness*  recollection  of  the  position  of  the 
objecti  mentioned  at  the  time  of  the  tragedy, 
and  to  aid  the  Jury  in  seeing  these  objects  as 
the  witness  saw  them.  He  testlfled,  In  effect 
that  the  picture  caught  1^  the  photographic 
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lens  tnil7  mffeBotted  tin  iritetttre  left  upon 
Ua  memory  by  Us  perception  of  tbe  objects 
at  the  time  and  as  he  arranged  them  to  give 
a  tm^  Tisoal  reproduction  of  tbe  Impression 
m  Imprint  left  ivcm  Us  mind  by  the  tects. 
The  truth  of  his  stataneot  as  to  the  correct 
placing  of  the  objects  to  be  photographed 
was  a  matter  for  the  oouBldwatlon  of  the 
Jury.  The  Jury  woe  also  uititled  to  wtfgh 
his  statement  as  to  whether  the  photograph 
was  a  true  representation  of  tbe  objects  as 
he  had  arranged  them.  In  short,  It  was  in 
the  province  of  the  Jury  to  weigh  and  Talne 
all  of  his  testimony,  Including  the  photo- 
graph, treating  that  as  a  part  of  bis  testi- 
mony. 

[S-l]  The  t&ct  that  the  photograph  was 
not  proven  by  tbe  photographer  who  made  It 
was  immaterial.  McOlrr  Sons  &  Go.  t.  Bab- 
bitt, 61  Misc.  Bep.  291,  113  N.  Y.  Supp.  753 ; 
Smith  V.  Central  Vermont  Ry.  Co.,  80  Vt 
208,  07  Atl.  536 ;  McKarren  t.  Boston  &  N. 
St.  By.  Co.,  m  Mass.  179,  80  N.  E.  477,  10 
Ann.  Cas.  961,  and  note;  Consolidated  Gas, 
Electric  Light  &  Power  Co.  v.  State,  109  Md. 
186,  72  Atl.  651;  Indiana  Union  Traction 
Co.  T.  Scrlbner  (Ind.  App.)  93  N.  EL  1014. 
The  accuracy  of  photographs  may  be  proven 
by  any  one  who  knows  the  fact.  Thompson 
v.  Galveston,  H.  &  S.  A.  By.  Co.,  48  Tex.  Glv. 
App.  284,  106  S.  W.  910;  Consolidated  Gas, 
Electric  Ligbt  &  Power  Co.  v.  State,  supra. 
They  are  admissible  In  evidence  when  shown 
to  be  reasonably  accnrate  representations  of 
the  place  or  thing  In  question,  to  help  the 
jury  In  understanding  the  testimony  of  the 
witnesses.  Union  Traction  Co.  v.  Scrlbner, 
supra;  Hassam  v.  Safford,  82  Vt  444,  74  AtL 
197.  They  belong  In  the  law  of  evidence  to 
the  same  class  as  models,  maps,  and  plans. 
It  does  not  affect  the  admissibility  of  such 
a  representation,  if  it  be  shown  that  it  Is 
incorrect  in  some  particulars,  but  only  Its 
weight  Territory  v.  Price,  14  N.  M.  262,  91 
Pac  733.  The  purpose  of  the  introduction  of 
such  pictorial  representations  is,  as  stated, 
to  enable  the  Jury  to  understand  tbe  evi- 
dence In  relation  to  the  objects  or  things  as 
presented.  West  v.  State,  63  Fla.  77,  43 
South.  446;  Martin  t.  Knight,  147  N.  C.  664. 
61  8.  B.  447;  Kansas  City  Son.  Ry.  Co.  v. 
Morris.  80  Ark.  528,  98  S.  W.  363.  10  Ann. 
Cas.  618 ;  Johnson  v.  Union  Pac.  B.  Co.,  36 
Utah,  286.  100  Pac.  890;  State  v.  Hersom, 
90  Me.  273,  38  AtL  160.  Tbe  admlsslbUlty 
of  such  representations  Is  not  affected  by  the 
fact  that  they  were  made  at  the  Instance  of 
the  prosecuting  attorney  fbr  the  state,  to  il- 
lustrate bis  theory  of  the  case  (State  v. 
Remington.  60  Or.  99,  91  Pac.  473;  Bnrton 
V.  State,  116  Ala.  1,  22  South.  685;  Jarvlsv. 
State.  138  Ala.  17.  34  South.  1025) ;  nor  by 
the  fact  that  the  witnesses  for  tbe  opposite 
side  of  the  controversy  deny  thMr  correct- 
ness (Moon  V.  State,  68  Ga.  687). 

We  are  referred  by  counsel  for  plaintiff  in 
error  to  the  case  of  Fore  t.  State,  76  Miss. 


727,  28  Bonth.  TlO.  as  holding  In  effect  Oiat 
the  use  made  of  tlu  pbotosraphs  In  the  pres- 
ent case  was  not  allowable.  If  such  be  tbe 
proper  oonatrnctloa  e£  that  case.  It  Is  <^ 
posed  by  the  weight  of  authority.  Di  Shaw 
r.  States  83  Oa.  02,  9  &  B.  768,  a  photograph 
of  file  locality  where  the  dewwsed  was  killed, 
taken  with  persons  placed  where  defendant 
and  hla  aooompllces  w^  said  to  have  stood, 
was  held  competoit    In  State  t.  O'Reilly, 
126  Mo.  fi07,  2ft  B.  W.  077,  it  was  held  that  a 
photograph  was  oompetent  which  represent- 
ed the  Boene  of  the  crime,  with  persons  plac- 
ed wbm  d^endant,  deceased,  and  another 
person  wore  said  to  have  stood.  In  State  v. 
Eelly,  46  8.  a  6S,  24  S.  B.  j90.  a  case  where- 
in a  dtfeudant  was  on.  trial  for  an  assault 
with  Intent  to  kill,  it  was  held  competent  to 
exhibit  a  photograph  representing  tbe  win- 
dow through  which  the  person  assaulted  was 
shot,  with  that  person  occupying  the  positloD 
he  was  In  at  the  time  of  the  shooting.  In 
People  T.  Mahatch,  148  Oal.  200,  82  Pac.  779. 
on  a  trial  for  homldde,  it  was  held  that 
photographs  showing  the  condition  of  things 
in  the  vicinity  where  the  body  of  deceased 
was  found,  and  disclosing  tbe  presence  of 
objects  correctly  placed  on  the  ground  by 
witnesses  to  Indicate  where  deceased's  body, 
the  knife,  hat,  and  coat  of  defendant  and 
the  hat  of  deceased  were  located  when  the 
scene  of  the  homicide  was  first  visited,  were 
admissible.   To  the  same  effect  are  Sellers 
v.  State,  91  Ark.  176,  120  S.  W.  840;  s.  c,  91 
Ark.  313,  124  S.  W.  770 ;  City  of  Spokone  v. 
Patterson,  46  Wash.  93,  89  Pac.  402.  8  L.  R. 
A.  (N.  S.)  1104,  123  Am.  St  Rep.  021.  13  Ann. 
Cas.  706 ;  Brltt  v.  Carolina  Northern  B.  Co.. 
148  N.  C.  87,  01  S.  B.  601;    Harrison  v. 
Green,  167  Mich.  690,  122  N.  W.  206 ;  Bowl- 
ing Green  Gaslight  Co.  v.  Dean's  E^xecutor, 
142  Ky.  678,  134  S.  W.  1116. 

And  on  the  general  subject  see  Carlson  v. 
Benton,  66  Neb.-486,  92  N.  W.  600,  1  Ann. 
Cas.  169,  and  note;  State  v.  Matheson,  130 
Iowa,  440,  103  N.  W.  137,  U4  Am.  St  Bep. 
427,  S  Ann.  Gas.  430;  Hlggs  v.  Minn.,  etc.,  B. 
Co.,  16  N.  D.  446,  114  N.  W.  722,  16  Ann. 
Cas.  97,  and  note,  16  L.  B  A.  (N.  S.)  1162, 
and  note;  I>ederichs  v.  Salt  Lake  City  B 
Co.,  14  Utah,  137,  46  Pac  656,  35  L.  B.  A. 
802,  and  note. 

It  Is  conceded  In  the  assignment  of  error 
that  tbe  photograph  Exhibit  B.  the  second 
one  mentioned  fn  the  assignment  was  like- 
wise taken  under  an  arrangement  of  objects 
in  the  room  made  by  the  witness  Works,  »£■ 
cording  to  his  memory,  as  in  the  case  of  the 
photograph  Exhibit  A,  and  the  same  observa- 
tions made  with  regard  to  Exhibit  A  apply 
to  this  photograph.  The  statement  In  the 
assignment  to  the  effect  that  there  was  no 
proof  that  the  positions  of  tbe  objects  were 
not  changed  is  incorrect;  since  the  witness 
Condon  testified  that  tbe  pictures  showed 
the  objects  correctly  when  be  arrived  there 
Immediate  afttf  tite  homldde^  and  Works 
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testified  that  when  be  returned,  which  was 
also  Immediately  after  the  homicide*  the  ob- 
jects In  the  room  were  unchanged, In  their 
position. 

This  asslgnmoit  It  not  wdl  taken,  and 
is  OTemile& 
[7]  Tlie  tblid  aasignment  was  as  foUows: 
It  was  error  In  the  court  to  permit,  over 
the  objection  of  the  defendant.  In  tlie  preft- 
eiOB  of  tlie  Jury,  during  the  testimony  of  the 
Borr^or  Richardson,  the  assembling  and 
arranginc  of  the  fomltu^  'said  to  have 
come  from  room  27  of  the  Cordova  Hotel, 
Induding  the  carpet,  tabl^  and  chairs,  to- 
getha  with  an  alleged  reproduction  of  the 
window,  so  that  tlie  witness  might  testify 
as  to  the  placsnent  of  ttiese  articles  of  far- 
nitnre  whicb  bad  been  assembled  in  the  pres- 
ence of  the  Jury,  and  thus  driver  his  testi- 
mony to  the  Jury.  If  this  evidence  was  com- 
petent at  aU,  vriUch  we  doiy,  it  was  compe- 
toit  as  origfaial  erldenoey  ai^  not  In  tebut- 
taL 

"TUs  proof  permitted  the  Attorney  Geu- 
eaU  to  constmct  his  theory  of  the  case,  baa* 
ed  upon  the  arrangement  of  the  furniture  in 
the  room,  the  portion  of  the  body  in  the 
chair  and  on  the  Bxxa,  in  alleged  rebuttal, 
orer  the  objection  of  the  defendant,  when 
there  was  nothing  In  the  testimony  to  make 
this  proof  In  any  sense  rebuttal.  But  the 
scene  tbvM  laid  before  the  jury  was  Incom- 
petent for  any  purpose  and  utterly  unknown 
to  legal  procedure.  It  was  misleading  in  its 
tendency,  and  highly  prejudicial  in  this  par- 
tlcnlar  case;  for  the  arrangeiaent  of  the 
furniture  was  made  by  the  witness  Works, 
who  confessedly  was  not  present  at  the  time 
of  the  bomlcld&  It  was  used,  as  were  the 
phot(«raphs,  to  supply  the  absence  of  proof, 
and  show  the  conditions  at  the  time  of  the 
bonddde,  whldi  were  not  testifled  to  by  any 
witness  In  the  record," 

Ttds  asslgnmatt  must  also  be  ovenmled. 
Evidence  of  the  kind  referred  to  Is  perfectly 
competent,  and  Its  Introduction  is  supported 
by  the  same  reasons  which  justify  the  ad- 
mission of  photographs.  We  know  of  no 
case  in  which  this  kind  of  erldoioe  was  used 
quite  so  eKtensfvely  as  In  the  one  now  before 
the  court ;  but  there  are  a  sufficient  number 
of  precedents  to  show  that  the  erldenoe  is 
not  incompetent,  and  to  Ulustnite  Its  use.  It 
is  a  matter  of  familiar  practice  to  Introduce 
weapons  used  as  a  means  of  committing 
crime,  and  blood-stained  garmcoits.  Objects 
of  that  kind  were  Introduced  In  the  present 
case  without  objection.  It  has  be^  held 
that  the  skull  of  the  deceased  may  be  pro- 
duced beton  the  jury,  showing  a  bullet  hole, 
for  the  purpose  of  determining  the  relative 
posltlona  of  the  deceased  and  the  defendant 
at  the  time  the  shot  was  fired,  in  connection 
with  the  testimony  of  a  surgeon  as  to  cer- 
tain physical  erldences  tending  to  show 
from  what  relative  position  the  shot  was  flr- 
«d  (Thrawley  t.  Stats,  163  Ind.  S7S,  55  N.  B. 


95) ;  a  dressmaker's  frame,  for  convenience 
In  exhibiting  the  clothing  of  a  murdered  wo- 
man, which  was  Introduced  in  evidence  (Peo- 
ple T.  Darrant,  116  CaL  179.  48  Pac.  75) ;  the 
blood-stained  bedclothes,  which  were  found 
In  deceased's  room  at  the  time  of  her  death, 
when  properly  Identlfled  (Painter  v.  People. 
147  III.  444,  35  N.  E.  64);  a  piece  of  board 
cut  from  the  floor  of  a  house,  in  which  it 
was  alleged  a  homicide  had  been  committed, 
for  the  par  pose  of  showing  blood  stains 
thereon  (State  v.  Martin.  47  S.  C.  07,  25  S. 
B.  113);  a  trunk  found  in  deceased's  bed- 
room, where  he  was  killed,  and  Its  contents 
(State  r.  CoeUa,  8  Wash.  612,  36  Pac.  474) ; 
various  articles,  such  as  burglars'  tools,  and 
part  of  a  newspaper  found  In  a  room  occu- 
pied by  the  accused,  before  the  murder,  and 
at  the  scene  of  the  crime,  and  tlie  possession 
of  which  was  connected  with  tihe  prisoner  or 
his  accomplices,  and  shoes  found  at  th«  place 
where  the  murder  was  committed,  fitting  the 
prisoner  (Rultrff  v.  People,  N.  T.  218); 
impressions  or  easts  of  the  prisonei^s  shoes 
in  a  box  of  moist  sand  (People  v.  Searcey, 
1210aLl,63Pac.89e.  41II.R.  A  167; 
Johnson  v.  Statsi,  59  N.  J.  Law,  6SB,  87  Aa 
049,  39  Aa  646,  88  IiL  B.  A  373).  And  In 
People  r.  Haugfas,  149  CaL  268,  86  Pac.  187, 
on  a  trial  for  homicide,  it  appeared  that  in 
the  court  below  a  structure  built  as  nearly 
aa  might  be  In  duplicate  of  a  porch  on  which 
decedent  was  standing  when  he  was  shot 
was  erected  in  the  courtroom,  visible  to  the 
Jury  during  its  Impanelment,  and  after^ 
wards  admitted  In  evldoice.  This  was  held 
to  be  prejudicial  to  the  accused.  To  the 
same  effect  is  a  report  of  the  same  owe  two 
years  later  in  8  Gal.  App.  107,  96  Pac.  WT. 
This  kind  of  evidence  la,  of  course,  largely 
In  the  discretion  of  the  trial  Judge,  who  may 
In  a  propOT  case  refuse  to  permit  his  court- 
nxnn  to  be  Uttered  with  cumbrous  structures 
that  should  be  represented  by  maps,  dia- 
grams, or  photographs. 

II,  I]  It  la  stated  In  the  assignment  that 
the  evidence  in  question  was  not  properly  in 
rebuttal,  but  was  original  evidence^  While 
the  testbnony  might  have  been  Introduced  as 
<«iglnal  e^dence.  It  was  not  imperative  that 
the  state  should  take  this  course.  It  was 
equally  applicable  as  rebuttal  evld^ice,  since 
It  had  a  distinct  tendency  to  overturn  the 
defense  offered  by  the  plaintiff  In  er^r. 
Moreover,  as  said  In  Moore  r.  State,  96 
Tenn.  209,  88  S.  W.  1046:  '^lle  orderly 
procedure  would  suggest-  Oiat  the  state 
should  put  its  whole  case  In  evidence  in 
cblet,  and  reserve  only  its  rebuttal  testi- 
mony to  meet  the  case  of  the  prisoner,  yet 
there  Is  no  fixed  or  Infiolble  rule  which 
woiUd  require  the  trial  judge  to  reject  tes- 
timony In  rebuttal  wUdi  more  properly 
should  have  been  presented  in  the  opening 
of  the  case.  This  Is  a  matter  resting  In  the 
sound  discretion  of  the  court  below,  and  un- 
less the  case  should  disclose  an  abuse  of 
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that  discretion,  It  would  not  be  Interfered 
with  hy  this  court" 

[1 0]  The  fourth  assignment  of  error  is  tws- 
ed  upon  the  action  of  the  trial  Judge  in  per- 
mitting the  attorney  for  the  state  to  recall 
plaintiff  in  error  before  the  Jury  after  the 
defense  had  closed  and  the  state  was  engag- 
ed In  the  Introduction  of  its  rebuttal  evi- 
dence, and  ask  him  the  following  question : 
"Mr.  Hughes,  at  the  station  house,  after  this 
shooting,  didn't  you  tell  Sergeant  Lary  Long 
of  the  police  department,  about  between  8 
and  9  o'clock,  on  Sunday,  the  9th  day 
of  July,  Chat  Tommy  Dolan  had  not  stolen 
your  diamond,  but  that  a  woman  bad,  and 
Tommy  had  gotten  It  back  from  her?"  To 
this  question  plaintiff  In  error  replied:  "No, 
sir;  I  never  said  such  a  thing  to  any  one. 
I  always  believed  that  Dolan  got  my  dia- 
mond, and  I  never  said  anything  else  to  any 
one."  The  state  then  put  Lary  Long  upon 
the  witness  stand,  and  be  testified  that  the 
plaintiff  in  error  did  make  that  statement  to 
him  at  the  time  and  place  mentioned  In  the 
qnestioD.  It  is  objected  that  the  trial  judge 
abused  bis  discretion  in  permitting  the  plain- 
tiff in  error  to  be  recalled  for  the  purpose 
of  contradicting  him  in  the  manner  stated, 
and  also  that  the  testimony  of  Long  was 
matter  In  chief,  and  hence  not  properly  In- 
troduced M  rebuttal.  * 

As  conceded  1^  counsel  for  the  plaintiff  in 
error  in  the  court  below,  this  was  a  matter 
entirely  within  the  discretion  of  the  trial 
Judge.  We  cannot  say  that  it  was  an  abuse 
of  his  discretI(Hi.  O^tainly  it  was  not  neces- 
sary to  recall  the  plaintiff  in  error,  as  a 
basis  for  asking  Long  about  this  matter,  be- 
cause plaintUf  in  error  bad  already  testified, 
in  effect,  that  he  believed  that  Dolan  had 
stolen  his  diamond,  and  If  the  question  was 
material  as  to  whether  be  believed  that  Do- 
lan bad  stolen  It,  or  had  subsequently  got  it 
from  a  girl  who  bad  stolen  it  the  basis  al- 
ready existed  in  the  evidence  for  asking 
Long  the  question.  That  Is  to  say,  the  state, 
without  putting  plaintiff  In  error  back  upon 
the  stand,  might  have  gone  Into  the  question, 
and  have  contradicted  the  plaintiff  In  er- 
ror, because  be  was  not  only  a  witness,  but 
a  party.  He  could  not  Justly  complain  If  the 
state  gave  him  the  opportunity  of  saying 
whether  or  not  he  had  made  such  statement. 
No*  question  is  made  as  to  the  competency  of 
the  evidence.  Treating  It  as  competent  and 
material,  it  was  certainly  matter  In  rebuttal, 
not  In  chief,  as  complained  by  counsel  for 
plaintiff  In  error. 

The  fifth  assignment  of  error  presents  two 
points. 

[11]  The  first  one  Is  that  the  court  com- 
mitted error  In  refusing  to  permit  the  plain- 
tiff In  error  to  recall  the  witness  Stovall, 
the  clerk  of  the  hotel,  who  had  been  ezamin- 
ed  by  the  state  when  putting  its  original 
case.  What  the  plalntifC  In  error  desired  to 


prove  bjr  Stovall  on  ttils  recall  was  that^en 
he  entered  room  No.  2T,  Immediate^  ntter 
(be  shooting,  at  the  time  the  policemen  went 
into  the  room,  be  did  not  hear  the  plalntifr 
in  error  say  that  he  had,  two  shots  left  in 
his  pistol,  and  if  Dolan  was  not  yet  dead  be 
would  kill  him,  or  finish  htm,  or  words  to 
that  effect  with  these  shots.  The  court 
caiised  the  Jury  to  retire  and  allowed  plain- 
tiff In  error  to  introduce  Mr.  Stovall,  wlio 
made  the  statement  Just  mentioned;  bat  the 
court  refused  to  allow  him  to  make  the  state- 
ment before  the  Jury.  There  was  no  error 
In  this.  The  snbject  referred  to  had  been 
gone  Into,  in  substance,  fully  in  the  testi- 
mony of  the  policeman  Soefker,  who  was 
introduced  by  the  state  when  it  was  putting 
Its  original  evidence  before  the  Jury.  Soef- 
ker was  examined  before  Mr.  Stovall  was, 
and  plaintiff  In  error  had  full  opportimlty 
to  ask  Storall  about  the  matter  when  his 
counsel  cross-examined  him,  or  to  recall  blm 
when  the  plaintiff  In  error  was  putting  his 
defense  before  the  Jury.  The  trial  Jndge 
might  have  permlttGd  the  witness  to  be  In- 
troduced after  the  state  had  closed  its  evi- 
dence In  rebuttal,  as  asked  by  plaintiff  in 
error,  but  was  not  bound  to  do  so.  The  mat- 
ter was  within  his  sound  discretion. 

[12]  The  second  point  under  this  assign- 
ment Is  that  the  trial  Judge  committed  er- 
ror In  refusing  to  permit  the  introduction  of 
one  Gatewood,  a  street  car  conductor,  after 
the  state  had  closed  Its  evidence  in  rebuttal. 
The  purpose  was  to  prove,  by  this  witness, 
that  he  was  the  conductor  on  a  street  car  on 
which  the  witness  A.  J.  McDonald  was  mo- 
torman,  that  the  car  was  right  near  the  ho- 
tel, that  he  had  heard  the  four  shots,  and 
that  there  was  quite  an  interval  between  the 
second,  third,  and  fourth;  these  three  last 
shots  helDg  fired  In  quick  succession,  with 
only  slight  Intervals  between  each.  It  ap- 
pears that  the  witness  would  have  so  testi- 
fied. If  permitted  to  do  so.  There  must  be 
an  end  of  the  calling  of  witnesses  at  some 
time.  The  plaintiff  In  error,  Iwfore  he  clos- 
ed his  defense,  had  called  and  examined 
the  motorman,  A.  J.  McDonald,  as  to  the 
number  of  shots  and  the  Interval  between 
them.  He,  of  course,  knew  that  every  street 
car  has  not  only  a  motorman,  but  a  con- 
ductor as  well,  and  it  appears  that  this  con- 
ductor had  all  the  time  subsequent  to  the 
homicide  continued  tn  the  employ  of  the 
street  car  company.  Kaoy  months  elapsed 
between  the  homicide  and  Che  trial,  and  in 
the  meantime  there  bad  been  quite  an  ex- 
tensive trial  upon  habeas  corpus  proceed- 
ings, for  the  purpose  of  obtaining  ball.  No 
reason  appears  why  plaintiff  In  error  did 
not  ascertain  what  the  evidence  of  the  con- 
ductor would  be  when  he  learned  that  of  the 
motorman  at  the  time  the  latter  was  placed 
under  subpcena. 

The  sixth  assignment  is  composite,  em- 
bracing three  objections^  lather  than  one. 
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[II]  The  flrat  point  is  tbat  the  court  erred 
la  permitting  the  attorney  for  the  state  to 
Inquire  about  former  homicides  and  assaults 
with  intent  to  kill.  The  erldence  drawn 
from  plaintiff  In  error  on  cross-examination 
was  that,  prior  to  the  killing  of  Dolan,  he 
had  killed  three  other  mea  and  had  ^ot  at 
tiro  others.  All  of  these  occurred  In  the 
state  of  Arkansas,  where  he  lived.  As  to 
one  of  these  honilddes  he  testified  that  he 
had  been  tried  and  acquitted.  The  trial 
Judge  Instructed  the  Jury  that  this  ended 
the  matter,  and  tbat  this  particular  occur- 
rence could  not  be  considered  for  any  pur- 
pose whatever.  As  to  the  other  matters,  he 
allowed  the  plalntiCF  In  error  to  fully  ex- 
plain his  position  with  respect  thereto,  show- 
ing such  exculpation  as  he  saw  proper  to 
offer  In  his  answers  to  the  Inquiries  of  the 
attorney  for  the  state.  The  state  was  not 
allowed  to  introduce  any  evidence  in  respect 
of  tbese  matters  outside  or  beyond  the  testi- 
mony of  the  plaintiff  in  error.  It  was  prop- 
er to  ask  the  defendant  these  questions  on 
cross-examination,  as  they  had  a  bearing 
upon  his  moral  character,  and  his  credit  as  a 
witness,  as  without  doubt  murder  Is  an  Im- 
moral act  The  ruling  of  the  trial  court 
upon  these  matters  was  as  follows:  "The 
court  will  permit  counsel  to  ask  whether  or 
Dot  this  defendant  killed  these  men,  and  he 
win  answer  'yes'  or  *no,'  and  he  may  ask 
whether  or  not  he  was  Indicted,  or  whether 
or  not  he  was  convicted;  but  further  than 
that  the  court  deems  It  will  be  improper — 
that  is,  Improper  for  the  state  to  Inquire." 
The  court  said  plaintiff  in  error,  as  a  wit- 
ness, might  be  asked  any  questions  Involv- 
ing his  moral  turpitude,  "and  that  he  may 
be  examined  along  those  lines  by  the  Attor- 
ney General,  and  where  he  says  that  he 
was  Indicted  and  acquitted  that  ends  the 
matter.  In  regard  to  all  specific  acts,  the 
state  is  bound  by  the  answers  of  the  wit- 
ness. And  further,  he  may  ask  aa  to  other 
killings  and  other  affairs,  and  the  witness 
may  explain  them,  and  the  state  Is  bound 
by  bis  answers  and  explanations." 

Further,  the  trial  judge,  in  hla  charge,  said 
to  the  jury  In  reference  to  this  subject: 

"If  the  proof  should  show  other  charges 
against  this  defendant,  which  were  determin- 
ed In  the  defendant's  favor  by  acquittal,  the 
jury  cannot  consider  these  for  any  purpose. 

"If  the  proof  should  show  certain  charges 
not  having  proceeded  to  Indictment,  you 
may  only  consider  the  defendant's  explana- 
tion of  these  as  Involving  his  moral  turpi- 
tude, and  not  In  any  way  as  affecting  his 
presumption  of  Innocence  In  the  case  on 
trtaL 

"Where  remote  transactions  are  shown  in 
the  proof,  and  where  it  la  shown  that  such 
transactions  have  long  Bince  been  repented 
of  and  forgiven  by  the  community,  these 
transactions  should  not  be  considered  1^  the 
jury  where  a  reformation  Is  shown.  But 


where  the  Inquiry  relates  to  transactions 
comparatively  recent,  and  any  that  may  bear 
directly  upon  the  present  character  and 
moral  principles  of  the  witness,  you  may  con- 
sider with  all  the  other  proof  In  arriving  at 
your  verdict" 

The  action  of  the  trial  court  in  respect  of 
these  matters  was  well  within  the  authority 
of  Zanone  v.  State,  97  Tenn.  101,  36  8.  W. 
711.  85  L.  S.  A.  656,  Ryan  v.  State,  07  Tenn. 
206,  36  S.  W.  930.  and  Powers  v.  State,  117 
Tenn.  363,  369,  97  S.  W.  815. 

The  trial  jodge  very  conservatlTely  limited 
this  evidence  to  plaintiff  in  error's  cbar^ 
acter  as  a  witness  and  as  such  It  was  only 
competent  at  the  time  it  was  Introduced; 
but  Immediately  after  he  left  the  stand  he 
Introduced  numerous  witnesses  to  show  his 
good  character  for  peace  and  good  order  In 
the  state  of  Arkansas,  and  thereby  made  bis 
general  character  the  subject  of  examina- 
tion, as  throwing  light  upon  bis  guilt  or  in- 
nocence. We  need  not  consider  the  question 
whether,  under  such  circumstances,  evidence 
of  the  kind  referred  to,  brought  out  on 
cross-examination,  might  have  been  properly 
used  for  the  purposes  last  Indicated. 

[14]  It  was  also  objected,  under  this  as- 
signment, tliat  the  trial  judge  permitted  the 
widow  of  Dr.  Scott,  one  of  the  men  wbom 
plaintiff  in  error  killed  in  Arkansas,  to  re- 
main in  the  courtroom,  after  he  had  open- 
ed court,  and,  In  the  presence  of  the  jury, 
characterize  a  statement  made  by  Hughes  as 
"an  emphatic  story,"  as  the  defendant  was 
being  cross-examined.  It  is  Insisted  that, 
when  the  attention  of  the  court  was  special- 
ly called  to  the  presence  of  this  iady  in  the 
courtroom,  and  her  remark,  instead  of  or- 
dering her  removal,  his  honor  rather  pallat- 
ed  and  excused  her  presence,  saying  "that 
if  she  did  not  repeat  her  offense  she  would  be 
allowed  to  sit  by  the  Attorn^  General  and 
prompt  him  in  the  asking  of  questions."  It 
does  not  appear  whether  or  not  the  jury 
heard  the  remarli  made  by  Mrs.  Scott,  or 
whether  it  was  made  loud  enough  for  them 
to  hear  It.  The  trial  judge  said  that  he  did 
not  hear  It.  It  does  not  appear  that  any 
one  beard  it,  except  the  attorneys  on  the 
respective  sides  and  the  stenographer.  Upon 
the  remark  being  made,  one  of  the  counsel 
for  the  prisoner  arose  and  excepted.  There- 
upon the  court  said :  "The  jury  will  not  con- 
sider any  remark  of  this  lady,  and  If  she 
makes  any  more  remarks  she  will  be  asked 
to  retire.  •  •  •  The  court  did  not  hear 
the  remark.  I  don't  know  what  it  was." 
After  this  the  jury  retired  under  order  of 
the  court  Thereupon  the  matter  was  fur- 
ther discussed  in  the  absence  of  the  jury, 
during  which  discussion  the  Attorney  Gen- 
eral stated  certain  questions  that  he  wished 
to  ask  the  plaintiff  In  error  about  slanders 
that  It  was  claimed  he  bad  circulated  about 
Mrs.  Scott.  The  court  then  said:  "Those 
questions  would  ba  tmproper.    The  court 
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cannot  let  70a  Ko  Into  those.  This  lady  may 
remain  In  and  assist  the  state's  cross-ex- 
aminatlon,  and  make  suggestions;  but  the 
court  did  not  hear  the  remark  she  made,  and 
I  don't  think  she  made  it  with  the  intuition 
of  Its  getting  to  the  Jury,  but  if  she  makes 
another  remark  she  most  leave  tha  room." 
This  remark  was  made,  as  indicated,  to  ooun- 
sel  on  both  sides  out  of  the  presmce  of  the 
Jury. 

There  was  no  error  in  this  matter. 

[II]  It  is  insisted  that  the  plalutUE  In  er- 
ror was  deesily  prejudbud  by  the  mere  pres- 
ence of  Mrs.  Scott  in  the  courtroom,  sitting 
by  the  Attorney  GeneraL  It  does  not  ly^pear 
that  she  was  placed  by  the  Attorney  General 
for  the  purpose  of  influencing  the  Jury,  and 
in  the  absence  of  swdi  fact  it  ms  not  Im- 
propra  that  the  Attorn^  General  should 
bare  the  ben^t  of  such  suggestions  as  be 
hoped  to  obtain  from  her  with  respect  to  the 
life  of  the  plaintitr  In  error  in  Arkansas,  as 
to  which  be  was  cross-examining  the  ^laln- , 
tifC  in  error.  In  addition.  It  appears  that 
plalntur  In  error  was  tried  in  Arkansas  and 
acquitted  for  the  kllUi^  of  Dr.  Scott,  and 
the  jury  were  instructed  that  they  were  to 
pay  no  attrition  to  the  evidence  with  re- 
spect to  that  homicide. 

[18]  It  is  also  objected,  under  this  assign- 
ment, that  the  court  erred  In  permitting  the 
Attorney  General  to  remark  in  the  presence 
of  the  jury  that  he  knew  something  of  the 
facta  of  the  killing  of  Dr.  Scott.  It  was 
said  that  this  was  "a  plain  intimation  in 
the  presence  of  the  Jury  of  the  guilt  of 
Hughes  of  that  homicide."  What  really  hai>- 
pened  was  this:  During  the  cross-examina- 
tion of  plalntur  in  error,  while  the  Scott 
murder  was  the  subject  of  the  examination, 
the  Attorney  General  said  to  the  court:  "He 
volunteers  an  explanation.  Cannot  I  ask 
him  something  about  the  explanation?  I 
happen  to  know  something  about  the  facts 
myself."  The  court  replied:  "Let  the  wit- 
ness testify  that  Is  on  the  stand."  This  was 
the  whole  matter.  While  the  remark  made 
by  the  Attorney  General  In  the  last  sentence 
quoted  was  improper,  It  contained  no  such 
statement  as  Insisted  by  counsel  for  the 
plaintiff  In  error,  and  we  cannot  say  that  It 
was  harmful  to  the  plaintiff  In  error's  case, 
certainly  not  sufficiently  so  to  warrant  a 
reversal,  and  especially  in  view  of  the  fact 
that  the  trial  Judge  subsequently  Instructed 
the  Jury  to  pay  no  attention  to  the  mattor  at 
all,  because  he  had  been  acquitted. 

Cnder  the  same  assignment  of  error,  a 
motion  is  referred  to  which  was  made  by 
counsel  for  the  plaintiff  in  error  before  the 
case  was  finally  submitted  to  the  Jury,  under 
which  the  court  was  asked  to  withdraw  all 
of  the  testimony  about  former  homicides  and 
assaults.  We  need  add  nothing  to  what  has 
beat  already  said  upon  this  subject  This 
evidence  was  competent,  to  the  extent  to 
wmdk  It  was  admitted  by  the  trial  Judge. 


[17]  The  seventh  assignment  of  error  U 
in  tlie  following  language : 

"For  mlscondnct  on  the  part  of  the  Attor- 
ney General  in  causing  to  be  published  In  Oie 
Cknnmerclal  jftpPMl*  a  daDy  newspaper  pnt>- 
llshed  in  the  city  of  Memphis,  Shelby  coun- 
ty, Tennessee,  the  affidavit  of  H.  G.  Tro- 
haugh,  which  affidavit  dedared  that  a  slush 
fund  had  been  created  for  the  purpose  of 
bribing  Jurors,  so  as  to  insure  a  favorable 
finding  for  the  accused;  this  puhlloitlon 
having  hem  made  when  the  venire  was  In 
court,  from  which  a  trial  Jury  was  being 
selected. 

"And  for  additional  misconduct  on  the  part 
at  the  Attorney  General  in  stating  In  open 
court  the  following:  That  a  Front  street 
merchant,  a  frl«id  of  his,  had  said  to  him 
that  then  were  people  over  here  fnnn  Ark- 
ansas who  wanted  to  know  If  he  could  be 
reached  with  money  to  drop  the  Hughes  Case: 
this  statement  being  made  when  the  trial 
Jury  was  being  selected,  the  venire  being  In 
attendance  upon  the  court  and  was  published 
in  the  daily  newspapers  Manphls,  and 
given  wide  prominence." 

The  affidavit  referred  to  was  made  Mr. 
Trobaugh  and  handed  to  the  Attwney  Gen- 
eral, and  from  his  office  passed  to  the  news- 
papers of  Memphis.  Such  publication  ought 
not  to  have  been  made.  The  Attorney  ^Gen- 
eral stated  that  his  ground  for  it  was  his 
belief  that  Its  publication  would  scare  off 
Intending  bribetakers,  if  there  were  such. 
However,  an  investigation  of  the  matter  was 
liad  before  the  trial  Judge,  In  the  absence 
of  the  Jurymen  already  selected,  from  which 
it  developed  that  one  of  the  veniremen,  How- 
ard Smith,  had  said,  in  substance,  to  Tro- 
baugh that  he  understood  that  there  was  a 
fund  of  $15,000  put  up  by  Hughes,  or  his 
friends,  to  bribe  Jurors,  and  that  he  (Smith) 
was  on  the  venire,  and  was  certainly  going 
to  report  for  service  the  next  day.  Smith 
was  ^amlned,  and  It  appeared  very  clearly 
from  his  evidence  that  he  knew  nothing  at 
all,  and  the  whole  thing  ended  In  nothing. 
Tlie  newspapers  came  out  the  next  day  and 
stated  the  result  of  the  investigation.  It 
does  not  appear  that  the  Jurors  already  tak- 
en liad  any  knowledge  of  the  newspapers, 
and  If  they  were  properly  kept  they  did  not. 
NoUilng  else  appearing,  we  must  presume 
that  they  were  properly  kept,  and  that  the 
newspapers  were  excluded  from  them.  The 
remaining  members  of  the  venire  were  im- 
mediately, discharged,  and  a  new  venire  sum- 
moned, without  objection  by  either  side  As 
to  the  matter  complained  <^  in  the  second 
paragraph  of  the  assignment,  the  Attorney 
G^eral  stated  frankly  in  opm  court  that 
some  three  months  b^ore  the  trial  a  Front 
street  merchant,  a  friend  of  his,  had  made 
the  statement  referred  to  in  the  assign- 
ment Just  mentioned,  and  .that  he  would 
give  the  name  If  the  court  desired.  The 
court  did  not  vxprtm  any  desire  to  know 
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1^  nor  ffid  tbe  counsel  for  plaintiff  In  er- 
ror, and  tbls  likewise  ended  In  nothing. 
Thm  tm  nothing  to  show  that  this  ever  came 
to  tbe  knowledge  of  the  selected  Jurors,  and 
It  could  not  have  reached  tbem  if  they  were 
properly  secluded,  and  we  must  preenme  th^ 
wwe  In  tbe  absence  of  proof  to  tbe  contrary. 

It  not  appearing  tbat  tbe  plaintiff  In  er- 
ror was  in  any  wise  prejudiced  by  these  mat- 
ters in  the  trial  of  his  case,  this  assignment 
most  be  ovemiled. 

[II,  If]  The  <eighth  asidgnment  Is: 

TEbe  court  erred  in  denying  the  motion  of 
accDsed  for  change  of  veune  or  a  ocmtlnuance 
of  bis  case  to  a  fntnre  term  of  tbe  court, 
which  motion  was  predicated  on  the  preju- 
dice and  exdtemait  In  tbe  pnbilc  mind  re- 
solUng  from  publications  of  the  affidavits 
relating  to  tbe  slosh  fund  and  the  declaration 
of  the  Attorney  General  In  open  court  to  the 
effect  that  an  ettort  had  been  made  to  bribe 
him  to  drop  tbe  proaecutlou." 

What  bu  been  said  In  disposing  of  the 
preceding  assignment  Buffldently  covers  this 
matter.  We  may  add  that  the  only  evidence 
(tf  any  eccdtemoit  produced  by  tbe  newspaper 
articles  referred  to  was  an  affidavit  filed  by 
jdafntlff  in  error,  and  this  was  met  an 
affidavit 'of  the  Attorn^  General  showing 
the  contrary.  The  matter  of  change  of  ven- 
ue Is  largely  In  the  discretion  of  the  trial 
Judge,  and  we  do  not  thlidc  be  abnsed  tbat 
dtocretlon  In  the  present  instance.  What- 
ever stir  may  have  beoi  caused  by  the  pub- 
Ueatlons  concerning  tbe  supposed  attempt  at 
bribery,  this  must  have  been  quieted  by  the 
pnbllcatlonB  of  subsequent  date  showing  that 
there  was  nothing  In  the  matter. 

(2t]  The  ninth  dsalgnment  is: 

"The  court  erred  in  removing  from  tbe 
Jury  Jurors  Lawhom  and  Kelly,  after  said 
Jurors  bad  been  accepted  as  members  of  tbe 
trial  Jury,  and  In  holding  the  Juror  Paine 
Incompetent  These  Jurors,  Lawbom  and  Kel- 
ly, had  been  selected  by  the  def«idant,  and 
tiie  record  shows  defendant  exhausted  his 
challniges,  and  was  compelled  to  acc^t  a 
Juror  not  of  his  selection." 

Tbe  Jurors  Lawbom  and  Kelly  were  re- 
moved by  tbe  trial  Judge  before  tbe  Jury  was 
completed,  and,  of  course,  before  It  was 
sworn.  The  trial  Jn^e  acted  correctly  in 
this  matter.  The  deputy  sheriff  in  charge  of 
the  Jury  heard  lAwhom  say  to  Kelly,  when 
they  were  apart  from  the  others,  that  be 
had  made  up  his  mind  about  the  matter  and 
Kelly  replied.  "I  have,  too."  The  deputy 
sheriff  cautioned  tbem  that  th^  were  acting 
contrary  to  tbe  instructions  ct  the  trial  Judge, 
and  rqwrted  the  matter  to  him.  He  catued 
these  two  Jurors  to  be  examined  in  open 
court,  separately  and  apart  from  each  other, 
and  out  of  the  presence  of  the  other  Jurors. 
They  both  denied  that  they  were  talking 
aiwut  the  case,  or  that  they  had  made  up 
their  minds  about  it;  but  they  made  con- 
flicting statements,  and  so  testifled  as  to  con- 


vince the  trial  Judge  that  they  were  talking 
about  the  case,  and  bad  said  to  each  other 
tbat  they  bad  agreed  upon  how  they  would 
raidw  their  verdict  The  act  of  Jurors  In 
deciding  a  case  before  any  evidence  Is  beard 
cannot  be  si^dently  characterized  to  ex- 
press its  enormity.  To  say  tbat  it  is  prompt- 
ed by  prejudice  Is  to  state  the  matter  mildly. 
Such  conduct  is  Indicative  of  either  preju- 
dice or  cormptlon.  It  is  true  the  evidence 
was  not  clear  tbat  tbe  Jurors  in  question 
were  guilty  at  this  reprehensible  conduct; 
but  Uie  trial  Judge  must  be  allowed  mudi 
discretion  In  matters  of  this  kind,  llirougb 
this  whole  case  there  appears  abundant  evi- 
dence that  hto  honor  was  actuated  solely  by 
a  desire  to  ctmduct  the  trial  In  a  manner  fair 
both  to  Uie  prisoner  and  to  tbe  state ;  and. 
particularly.  In  the  matter  now  under  con- 
sideration, there  appears  evidence  of  a  liigh 
regard  for  the  rights  of  both  parties,  and  a 
stnglenesB  of  purpose  on  his  inrt  to  do  Jus- 
tice between  them.  ^ 

[21,  M]  As  to  tbe  Juror  Falne,  there  is 
nothing  further  In  plaintiff  In  emnr's  brief, 
except  what  ai^iears  in  the  assignment 
There  Is  no  reference  to  the  record,  and  un- 
der tbe  rules  we  might  dlsr^card  this  entire- 
ly. However,  we  have  read  what  the  rec- 
ord contains  upon  tltis  subject,  and  find  no 
error  In  the  acUon  of  the  trial  Ju^^  Paine 
was  summoned  as  a  venireman,  and  was  ex- 
amined on  his  voir  dire,  and  held  incompe- 
tent by  the  trial  Judge,  and  was  not  tender- 
ed to  either  party.  Certainly  the  case  would 
be  very  extraordinary  tbat  would  Justify 
a  complaint  about  such  action.  Moreover, 
we  tUnk  the  trial  Judge  acted  correctly  on 
the  facts  stated  by  the  venireman. 

The  tenth  assignment  of  error  presents 
two  points:  First,  that  the  court  erred  la 
allowing  the  witness  John  Eixnldous  to  tes- 
tify, inasmuch  as  the  rule  had  been  asked 
for  by  the  parties  and  ordered  by  the  court 
excluding  all  the  witnesses  from  the  court- 
room, and  the  witness  Bxnlcious  was  pres- 
ent in  the  courtroom  assisting  the  Attorney 
General  by  suggestions,  also  aiding  him  In 
the  selection  of  the  Jury  and  obtaining  and 
presenting  proof ;  secondly,  because  the  evi- 
dence of  this  witness  was  competent,  if  at 
all,  only  In  chief,  and  not  In  rebuttaL 

[23]  As  to  the  first  point  Where  an  af- 
fidavit Is  filed,  stating  suffldent  grounds  for 
tbe  rule.  It  Is  the  da^  of  tbe  court  to  grant 
it,  and  his  failure  to  do  so  has  been  held 
error.  Rainwater  v.  Elmore,  1  Helsk.  S6B; 
Dougherty  v.  Shown,  1  Heisk.  802.  Where 
no  affidavit  Is  made,  the  duty  of  tbe  trial 
Judge  is  not  so  stringent  Same  authorities. 
It  has  been  held  that,  although  the  rule  be 
granted,  a  party  to  the  cause  who  intoids  to 
be  a  witness  need  not  go  under  It  (Heaton 
V.  Dennis,  103  Tenn.  161,  C2  S.  W.  176) ;  or 
an  attorney  of  the  parties  (Wlsener  v.  Mau- 
pin,  2  Baxt  342,  866-857);  or  one  directly 
interested  In  the  result  (Adolff  r.  Irby,  UO 
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Tenzt  222,  76  S.  W.  710);  or  an  officer  of 
a  corporation  wtaose  presence  la  necessary 
for  assistance  to  tbe  attorn^  of  the  latter 
In  presenting  the  case  (Lenoir  Cftr  Go. 
Smith,  100  Tenn.  127.  42  S.  W.  879).  It^as 
been  held  that,  where  the  rule  has  been 
properly  granted,  no  reversal  will  be  entered 
In  tbla  conrt  because  a  witness  was  Intro- 
duced on  the  trial  who  had  not  complied 
with  tbe  rule,  except  in  a  very  extraordinary 
case.  Smith  t.  State,  4  I^ea,  428,  430 ;  Bax- 
ter V.  State,  15  Lea,  666 ;  Pile  v.  State,  107 
Tenn.  533,  64  S.  W.  477 ;  Nelson  v.  State,  2 
Swan,  237,  258.  To  tbe  same  effect,  see 
Holder  v.  United  States,  150  U.  S.  92, 14  Sup. 
Ct.  10,  37  L.  Ed.  1010.  It  Is  a  matter  that 
goes  to  the  credit  of  the  witness,  and  like- 
wise be  may  be  punished  for  contempt. 
Same  authorities.  In  addition,  tbe  rule  is 
general  that  the  court  will  not  reverse  on 
mere  points  of  practice,  unless  It  affirmative- 
ly appears  that  Injury  was  done  to  the  party 
complaining.  Jones  v.  State,  11  Lea,  468,  470, 
471 ;  Railroad  v.  Hunto*.  114  Tenn.  609,  624, 
88  S.  W.  182 ;  L.  &  N.  R.  B.  Co.  v.  Parker,  12 
Helsk.  49.  Occasionally  cases  have  been 
presented  where  such  affirmative  injury  was 
held  to  appear.  Watterson  t.  Watterson,  1 
Head,  1,  8.  9;  Bank  t.  Officer,  3  Baxt  178, 
176,  177. 

[24,  2fi]  BIr.  Exnldous  was  a  detective  at- 
tached to  the  office  of  the  Attorney  General 
of  Shelby  county,  whose  business  was  to  as- 
slat  that  officer  In  preparing  cases,  and  he 
would  fall  within  the  same  exceptions  which 
protect  tbe  cheers  of  a  corporation.  How- 
ever, we  think  his  evidence  wae  In  rebuttal, 
and  such  wltnesaea  do  not  go  nnder  the  rule. 
Heaton  t.  Dennla,  snpra. 

What  has  been  said  disposes  of  both  of  the 
points  made  in  the  assignment 

[21]  The  eleventh  assignment  raises  the 
objection  that  the  evidence  of  tbe  witness 
St.  George  Richardson  vrae  not  competent 
in  any  view,  but,  if  competent  at  all,  only  In 
chief,  and  not  In  rebuttaL  This  witness  tes- 
tified to  certain  experiments  which  be  made 
with  tbe  pistol  which  was  nsed  by  plaintiff 
In  error  In  killing  Dolan.  The  purpose  of 
the  experiments  was  to  show  how  far  the 
pistol  would  powder-burn  cloth  similar  to 
tbe  shirt  which  Dolan  wore.  Exfierlments 
were  made  at  4, 12,  and  20  inches,  and  so  on. 
At  a  distance  of  4  Inches  it  was  shown  that 
tbe  cloth  would  take  fire ;  at  12  Inches,  there 
would  be  a  slight  ignition,  at  20  inches,  thick 
powder  specks ;  at  26  inches,  still  powder 
specks,  but  not  so  thick;  at  30  Inches,  still 
powder  spedu,  very  noticeable.  It  has  been 
held  In  this  state  that  experiments,  when 
made  under  proper  test  conditions,  are  com- 
petent evidence.  Boyd  v.  State,  14  Lea,  161; 
LIpea  V.  State,  15  Lea,  125,  64  Am.  Rep.  402; 
Mississippi  &  Tennessee  R.  R.  Co.  v.  Ayres, 
16  T.«a,  726 ;  Byers  v.  Railroad,  94  Tenn.  345, 
29  S.  W.  128;  Uoore  T.  State,  96  Tenn.  209. 
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33  S.  W.  1046 ;  Fisher  t.  Insoranoe  Co.,  124 
Tenn.  400,  466-478. 138  8.  W.  316. 

[17]  As  to  the  othw  point,  we  are  of  the 
oiflnlon  that  the  evidence  ma  clearly  In  re- 
buttal. 

[21, 21]  The  twelfth  assignment  Is  based 
apon  the  affidavit  of  one  of  the  Jurors,  as 
follows:  "That  the  first  ballot  taken  by  tbe 
Jury  was  to  determine  whether  or  not  tbe 
accused  was  gnllty  of  murder  In  the  first  de- 
gree ;  that  this  ballot  resulted  tai  a  difference 
of  opinion ;  that  this  condition  continued  up 
to  Friday,  Iforch  lat,  at  which  time  the 
above-mentioned  verdict  was  retorted  In 
open  conrt ;  that  those  members  of  the  trial 
Jury  who  favored  convicting  the  accused  of 
mnrdOT  In  tbe  first  degree  stated  to  Jurors 
who  opposed  their  position  that  the  accused 
was  a  very  wealthy  man ;  that  he  had  killed 
a  number  of  men,  and  bad  gone  unpunished 
for  bis  criminal  acts;  that  unless  a  verdict 
of  murder  In  the  first  degree  was  reported 
the  accused  would  be  accorded  ball ;  that  In 
that  event  he  would  go  unpunished  for  the 
killing  of  Tommy  Dolan,  as  he  had  for  the 
killing  of  his  other  victims;  that  the  accused 
was  an  old  man;  that  be  would  not  live  20 
years  in  prison ;  that  by  returning  a  verdict 
of  murder  fn  the  first  degree,  with  mitigat- 
ing circumstances,  tbe  punishment,  by  rea- 
son of  accused's  advanced  years,  would  be 
less  than  that  fixed  for  murder  In  the  sec- 
ond degree :  that  the  accused.  If  he  appealed 
the  case  to  the  Supreme  Court,  would  not 
be  accorded  ball,  thus  Insuring  some  punish- 
ment for  blm ;  that  It  was  murder  In  the 
first  degree,  otherwise  Judge  Galloway  would 
have  accorded  the  accused  ball  when  he 
sought  bis  release  through  the  medium  of  a 
writ  of  habeas  corpus ;  that  he  was  seeking 
through  his  wealth  to  defeat  Justice^  that 
these  statements  were  made  by  certain  mem- 
bers of  the  trial  Jury  for  the  purpose  of  In- 
ducing affiant,  in  particular,  to  vote  in  favor 
of  convicting  the  accused  of  murder  in  the 
first  degree;  that  none  of  these  statements 
were  testified  to  by  a  single  sworn  witness 
In  open  court  during  the  progress  of  the  trial, 
and  was  matter  submitted  alone  In  the  Jnry 
room  by  members  of  that  body  during  their 
deliberations  for  the  purpose  of  arriving  at 
a  verdict." 

The  fo;^olng  affidavit  was  made  on  the 
6tb  day  of  AjhII,  1912.  On  the  next  day  he 
made  another  affidavit,  as  follows:  "That 
before  any  deliberations  In  the  case  were 
entered  into,  the  foreman,  Mr.  Miller,  sug- 
gested each  one  of  the  Jurors  give  an  expres- 
sion of  his  opinion  concerning  the  facts  in 
the  case,  whereupon  we  debated  the  facts, 
circumstances,  and  the  law  In  the  case.  Two 
ballots  were  taken  before  we  went  to  the 
hotel,  and  there  was  a  failure  to  agree.  Then 
we  went  to  the  hotel.  When  Mr.  Miller  got 
there,  as  foreman  of  the  Jnry,  he  told  us  that 
it  was  our  duty,  undw  the  law,  to  be  gov- 
erned bf  the  evidence  as  Intro^ued  In  the- 


Digitized  by 


TdUL) 


HUOHSS 


V.  STATE 


657 


court,  and  the  law  as  charged  by  tbe  Jadge» 
and  not  to  be  governed  by  any  other  consid- 
eration. All  duTlns  the  deliberations  Mr. 
Miller,  as  foreman,  conducted  himself  In  a 
fair  and  impartial  manner,  and  my  verdict 
was  not  forced  or  compelled,  but  was  freely 
and  Toluntarlly  made.  I  reasoned  that  there 
were  11  others  considering  life  Imprisonment 
as  proper,  and  that  they  had  the  same  op- 
portunity to  consider  the  evidence  as  I  had, 
and  so  I  then  come  over  to  the  majority.  I 
understood  that  life  Imprisonment  might 
be  more  than  20  years ;  but,  under  tbe  show- 
ing that  the  defendant  had  Brlght's  disease, 
I  thought  that  it  might  not  be  more  than  20 
years.  The  defendant's  having  wealth  had 
no  influence  on  me  one  way  or  the  other. 
Whether  Judge  Galloway  had  ruled  one  way 
or  the  other  would  not  have  controlled  me 
in  my  opinion  in  a  case  in  which  I  had 
beard  tbe  evidence.  I  fully  understood  the 
case,  and  all  the  facts  In  the  case,  and  I 
feel  that  I  have  done  my  duty  on  tbe  case 
bonestly  and  according  to  my  conscience." 
The  first  affidavit  was  procured  from  Cross 
at  the  instance  of  plaintiff  In  error;  the 
tecond,  at  the  Instance  of  the  state. 

W.  W.  Miller,  the  foreman  of  the  Jury, 
referring  to  the  second  affidavit  of  Cross, 
said,  in  his  affidavit :  "I  have  read  over  the 
above  statement  made  by  Juror  Cross,  and 
the  statements  made  in  there  in  reference  to 
what  was  said  and  took  place  in  the  Jury 
room  are  substantially  true.  I  want  to  add 
that  all  during  the  deliberations  I  tried  to 
impress  upon  tbe  Jury  that  it  was  tbe  duty 
of  each  Juror  to  decide  this  case  according 
to  bis  own  Independent  conscience,  and  base 
his  finding  solely  upon  the  law  and  the  evi- 
dence. I  wish,  further,  to  add  that  during 
all  the  dellberatloDs  of  the  Jury  every  man 
was  permitted  and  encouraged  to  make  a 
fnll  statement  of  his  views;  and  tbe  dellb- 
watlwu  of  the  Jury  were  carried  on  In  a 


legal  and  orderly  manner,  with  due  regard 
for  the  solemnity  and  Importance  of  onr 
duty  both  to  tbe  defendant  and  the  state. 
The  verdict  was  fairly  arrived  at,  and  was 
duly  accepted  and  agreed  to  by  every  mem- 
ber of  the  Jury,  with  no  exception," 

As  to  the  statements  contained  in  the  first 
aflSdavlt  of  Cross,  it  is  proper  to  say  that, 
although  the  wealth  or  poverty  of  the  plain- 
tUT  lu  error  was  a  wholly  immaterial  consid- 
eration, yet  incidentally  there  was  evidence 
upon  the  subject  to  the  efTect  that  be  was  a 
man  of  wealth.  He  gave  his  occupatiou  at 
the  police  station  as  that  of  a  capitalist. 
There  was  also  evidence  as  to  former  homi- 
cides by  plaintiff  in  error,  brought  out  on 
his  cross-examination,  as  stated  under  a 
previous  assignment  There  was  also  evi- 
dence of  an  application  for  bail.  The  first 
afiSdavlt  of  Cross  merely  stated  arguments 
which  be  alleged  had  been  made  to  him  by 
other  Jurors.  Such  afiJdavlts  are  inadmissi- 
ble. It  has  been  so  held  by  this  court  In  a 
capital  case.  Lee  v.  State,  121  Tenn.  521, 655, 
116  S.  W.  881,  et  seq.  In  addition,  the  sec- 
ond affidavit  of  Cross  practically  emasculated 
the  first,  and  the  affidavit  of  Miller  complet- 
ed its  destruction. 

The  foregoing  are  all  of  tbe  errors  as- 
signed. 

This  case  began  in  the  court  below  on  tbe 
2d  day  of  January,  of  the  present  year,  and 
terminated  on  March  1st.  The  witnesses 
were  many,  and  the  record  is  very  volumin- 
ous. The  contest  was  v^orous,  and  even 
acrimonious,  but  was  presided  over  with 
composure  and  eminent  fairness  by  the  learn- 
ed trial  Judge.  It  Is  Impossible  in  so  great  a 
trial  to  exclude  minor  errors.  That  so  few 
are  shown  In  the  present  record  Is  the  re- 
sult of  tbe  careful  manner  In  which  tbe  case 
was  conducted.  We  are  satisfied  that  Jus- 
tice has  been  done  tbe  plaintiff  in  error,  and 
the  Judgment  must  be  affirmed. 
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BOCHELLE  t.  LANE.  State  Comptroller. 

(Bomeme  Oonrt  of  Texaa.   June  12^912. 
Da  Motion  for  Beheailiv,  jDiie  27, 
1912.) 

1.  OoHsrmmoNAi.  I«a.w  (|  80*)  ^Appbotal 
OF  OmciAZ.  Costs. 

The  State  Comptroller  ha«  no  power  to 
review  accounts  ol  prosecuting  attorneys,  sher- 
iffs, and  clerks  in  felony  cases  approved  by  the 
district  judge  under  Code  Cr.  Proc.  1911,  arts. 
1132,  1183:  the  Judge's  approral  being  a  jndl- 
cial  and  not  a  ministerial  act 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law.  Cent  Dig.  H  140,  143-147;  Dec 

On  MotloB  for  Beheailng, 

2.  OoNsirnmoHAL  Law  (|  76*)— Oohbtboo- 

TIOW. 

Usurpation  by  Incumbents  of  a  state  office 
of  powers  given  another  department,  though 
long  continued,  cannot  give  them  the  ri^t  to 
ezerdse  tlut  power. 

[Ed.  Note.— For  other  cases,  see  ConstitQ- 
tional  Law,  Cent  Dig.  ||  188, 140;  Dec.  Dig.  I 
76.*] 

Blandamus  proceeding  on  relation  of  3.  F. 
Bochelle  against  W.  P.  Ume,  State  Comptrol- 
ler. Writ  iBsaed. 

Bodgera  ft  Dorough,  of  Tezarkana,  for 
plaintiff.  Jewel  P.  Llghtfoot,  Atty.  Gen., 
and  C.  E.  Mead,  Asst.  Atty.  Gem.,  tx  de- 
fendant. 

BBOWN,  a  J.  [1]  Belator  was,  during  tbe 
time  in  which  the  facts  herein  stated  tran- 
spired, and  now  Is,  the  duly  elected  and 
qualified  sheriff  of  Bowie  county,  and  re- 
spondwt  was  dtuing  said  time  and  now  la 
tbe  duly  elected  and  quallfled  Comptroller 
for  the  state  of  l^ras. 

B^tor  filed  a  petition  for  mandamus 
against  reqwndoit  alleging:  That  "on  the 
 day  of  February,  A.  D.  1911,  the  re- 
lator, as  flberUr  aforesaid,  In  compliance  with 
the  laws  relating  thereto  did  make  out  a 
bUl  or  account  of  the  costs  claimed  to  be 
due  blm  by  the  state  in  the  felony  cases  tried 
at  the  November  term,  A.  D.  1910,  of  the 
district  court  in  and  for  said  Bowie  county, 
showing  the  style  and  number  of  cases  in 
which  the  costs  are  claimed  to  have  accrued; 
the  oCTenses  charged  against  the  defendants; 
the  term  of  the  court  at  which  the  cases  were 
disposed  of;  the  disposition  of  the  cases; 
the  name  and  number  of  defendants,  and  If 
more  than  one,  whether  they  were  tried 
Jointly  or  separately;  where  each  defendant 
was  arrested  or  witness  was  served,  stating 
the  county  In  whjch  the  service  was  made, 
giving  distance  and  direction  from  county 
seat  of  county  in  which  process  was  served 
and  mileage' therefor  charged  for  distance 
by  the  most  direct  and  practicable  route 
whence  sncb  process  Issued  to  the  place  of 
service;  and  such  other  information  and 
data  provided  by  law  to  be  shown  In  said 
account  That  said  account  during  said 
term  of  court  was  duly  presented  to  the  dis- 


trict judge,  presiding  at  said  term  of  court, 
who  after  examining  the  same  carefully  and 
Inquiring  into  the  correctness  thereof,  ap- 
proved the  same;  and  such  bill,  with  the  ac- 
tion of  the  judge  thereon,  was  duly  entered 
on  the  minutes  of  said  court,  and  a  certified 
copy  thereof  with  the  action  of  tlie  judge 
thereon  duly  transmitted  and  presented  to 

said  respondent  on  the  day  of  March, 

A.  D.  1911." 

Of  each  of  said  accounts  It  Is  alleged: 
"That,  when  said  account  or  bill  of  costs 
was  BO  presented  to  said  presiding  judge,  he 
set  the  same  down  for  hearing  on  October 
14,  1011,  and  on  said  date,  and  prior  thereto, 
did  examine  the  same  carefully  and  inquire 
into  the  correctness  thereof  and  thereupon 
approve  the  bill  and  account  of  the  costs  due 
to  this  relator  for  said  term  of  court  to  be 
paid  by  the  state  In  the  sum  of  four  thou- 
sand, four  hundred  twenty-two  and  45/100 
(94,422.4(9  dollars ;  that  said  account  of  costs 
was  duly  wtered  In  the  minutes  of  Oie  dis- 
trict court  of  Bowie  conn^,  Tex.,  as  ap- 
pears from  certificate  of  the  elerk  thereof 
annexed  to  the  said  account  so  presented  for 
payment  as  b^lnafter  set  forth." 

It  la  also  aUeged  that  the  clerk  of  the 
district  court  of  Bowie  county  made  a  certi- 
fied copy  <tf  the  record  of  each  account  ac- 
cording to  law  and  transmitted  audi  copg  to 
the  ConvtrollOT  es  directed  by  tbe  law  of  the 
stat^  whl^  were  received  by  reqpondent 
ai^  are  now  on  file  In  his  ofiU^ 

It  Is  aUeged  that  the  respondent  upon  ex- 
amiiiatkm  of  the  account*  refused  to  Issue 
warrants  for  certain  amounts  of  eac3i  ac- 
count The  sum  of  each  Is  Immaterial  to  tin 
decision  of  this  case.  The  auctions  are 
full  and  presoit  dearly  the  Issue  of  the  re- 
spondent's duty  In  r^rd  to  said  accounts. 

The  respondent  has  not  submitted  to  this 
court  any  facts  from  which  the  correctness 
of  his  action  in  refusing  the  warrants  may 
be  Judged.  The  answer  assumes  that  the 
law  empowers  the  Comptroller  to  review  the 
action  of  the  district  Judge,  and,  as  he  al- 
leges no  facts  upon  which  his  own  action  Is 
based,  the  only  Issue  pres^ted  is  that  tbe 
respondent  la  by  law  empowered  to  review 
and  annul  the  judgment  of  the  district  Judge 
without  regard  to  the  facts,  and  that  his  ac- 
tion in  so  doing  is  not  subject  to  review. 
This  Is  a  correct  presentation  of  the  real 
issue,  for  If  the  law  permits  the  Comptroller 
to  go  Into  tbe  facts  to  determine  the  cor- 
rectness of  the  judgment  of  the  district 
judge,  or  If  we  were  required  to  examine  the 
facts  to  determine  the  correctness  of  tbe 
Comptroller's  action,  this  court  would  hare 
no  jurisdiction  to  try  the  Issue.  We  con- 
clude that  the  only  question  for  our  decision 
Is:  Had  the  respondent  the  authority  to  re- 
view the  accounts  approved  by  the  Honor- 
able P.  A.  Turner,  Jut^e  of  the  Fifth  Judicial 
district?   If  he  had  the  power,  the  manda- 


•Per  othw  ossss  see  ssnis  iajfia  and  sMtitm  NUUBBR  la  Deo.  Dig.  A  An.  Big.  Key  No.  Serlss  *  lUft  Istew 
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mas  must  be  refused;  U  be  had  It  not,  tbe 
wilt  will  be  granted. 

The  articles  ot  the  Oode  ot  Orlmlnal  Pro- 
cedure which  mnat  control  the  decWon  of 
this  case  are: 

"Art  1132.  (1067)  Officer  shall  make  out 
cost  bill,  and  what  It  shall  show.— 'Before  the 
clMe  of  each  term  of  the  district  court,  the 
district  or  county  attorney,  sheriff  and  clerk 
of  said  court  shall  each  make  oat  a  bill  or 
account  of  the  costs  claimed  to  be  due  them 
by  the  state,  respectively.  In  the  felony  cases 
tried  at  that  term;  the  bill  or  account  shall 
show:  (1)  The  style  and  number  of  cases 
In  which  the  costs  are  claimed  to  have  ac- 
crued. ^)  The  offense  charged  against  the 
dtfendant.  The  term  of  the  court  at 
whlcb  the  case  was  disposed  of.  (4)  The  dls- 
poslttou  of  the  case,  and  that  the  case  was 
finally  disposed  of,  and  no  appeal  taken.  (5) 
The  name  and  nomber  of  defendants;  and, 
If  more  than  one;  whether  they  were  tried 
Jointly  or  separately.  (6)  Where  each  de- 
fendant was  arrested  or  witness  served,  stat- 
ing tbe  county  In  which  the  service  was 
mad^  ^vlng  distance  and  direction  from 
county  seat  of  cotml^  in  which  the  process 
Is  served;  and  mileage  shall  be  cha^^  for 
distance  by  tbe  most  direct  and  practicable 
nmte  fn>m  tbe  court  whence  such  process  Is- 
sued to  the  place  of  service.  (7)  In  allow- 
ing mileage,  the  judge  diall  ascertiUn  wheth- 
er tbe  iwocess  was  served  on  one  or  more  of 
the  parties  named  therein  on  tbe  same  tour, 
and  sball  allow  mileage,  only  for  tbe  number 
of  mUes  actually  traveled,  and  that,  only  for 
the  Jonniey  made  at  the  time  the  service  was 
perfected.  (£0  The  court  shall  Inquire  wheth- 
er  there  have  been  several  prosecutions  for 
an  offense  or  transactions  that  Is  but  one 
offense  In  law;  and,  If  tlwre  Is  more  than 
one  prosecution  for  tbe  same  transaction,  or 
a  portion  thereof;  tbat^  could  have  been  com- 
bined In  one  Indictment  against  the  same  de- 
fendant, the  Judge  staaU  allow  fees  to  sher- 
Ub,  ^rks  and  district  and  county  attorneys 
in  bat  one  prosecution.  0)  Where  the  de* 
f^idants  in  a  case  have  served  on  tiie  trial* 
the  judge  shall  not  allow  tbe  charges  for 
service  of  process  and  mileage  to  be  duplicat- 
ed In  each  case  as  tried;  but  cmly  such  ad- 
dlti<mal  fees  shall  be  allowed  as  are  caused 
by  tbe  severance" 

It  Is  Important  to  observe  the  particularity 
with  which  the  facts  must  be  stated.  It  tbe 
test  Is  applied  according  to  these  provisions, 
the  correctness  and  justness  of  the  claim 
must  be  passed  upon  by  the  judge,  whose 
duty  is  prescribed  as  follows: 

"Art  1133.  (1088)  Duty  of  judge  to  ex- 
amine bill,  etc. — It  sball  be  the  duty  of  the 
district  judge,  when  any  such  bill  Is  present- 
ed to  him,  to  examine  the  same  carefully, 
and  to  Inquire  Into  the  correctness  thereof, 
and  approve  the  same,  in  whole  or  In  part 
or  to  disapprove  the  entire  bill,  as  the  facts 
and  law  may  require;  and  such  bUl,  with 


the  action  of  the  judge  thereon,  shall  be  en- 
tered on  the  minutes  of  said  court;  and  im- 
mediately on  the  rising  of  said  court  It 
shall  be  the  duty  of  the  clerk  thereof  to 
make  a  certified  copy  from  the  minutes  of 
said  court  of  said  bill,  and  the  action  of  tbe 
ju(^e  thereon,  and  transmit  the  same  by 
mall.  In  roistered  letter,  to  the  comptroUar 
of  public  accounts,"  etc. 

To  determine  tbe  character  of  the  action 
of  the  judge  on  tbe  accounts  of  the  sheriff, 
we  must  look  to  the  law  that  prescribed  tbe 
thing  to  be  done.  Was  the  act  of  approval 
or  disapproval  judicial  or  ministerial?  It 
relates  only  to  costs  which  have  accrued  In 
felony  cases  tried  In  tbe  court  over  which 
the  judge  presided,  which  were  tried  during 
the  same  term  of  the  court  at  which  tbe 
Judgment  was  entered.  The  oflQcer  was  re- 
quired to  make  a  full  statement  of  the  facts 
which  authorized  the  approval.  The  report 
was  equal  In  Its  statement  of  facts  to  the 
allegations  of  a  petition  In  a  regular  action, 
and  sought  a  judgment  against  the  state 
upon  the  facts  and  the  law.  The  duty  of 
the  judge  was  to  Inquire  Into  the  correctness 
of  each  Item  ot  the  claim;  also,  to  inquire 
Into  the  truth  of  the  statements  made  by  (be 
sheriff,  and  to  approve  or  disapprove  the  bill 
In  whole  or  In  part  The  evidence  was  eab- 
mltted  whlcb  the  judge  weighed,  thus  pass- 
ing apon  the  justness  and  l^allty  ot  the 
claim,  and  the  condnsiona  of  tbe  judge  were 
entered  upon  tbe  minutes  of  bis  court  It 
was  a  judgmrat  The  examination  ot  these 
accounts  was  perfomied  by  a  court  of  com- 
pet^t  jurisdiction  at  a  regular  session  and 
In  a  proceeding  prescribed  by  statnte,  upon 
evldoice  furnished  1^  tbe  sherU^  and  a  de- 
dslcm  made  upon  tbe  Issues  raised;  a  judg- 
ment was  r^ularly  entered  uiHm  tbe  minutes 
daring  a  regular  term  of  tbe  court  ^e 
facts  fulflU  tbe  most  rigid  deflidUon  of  a 
judicial  act.  H.  T.  ft  B.  B.  B.  Go.  v.  Ran- 
dolph, 24  Tex.  317;  State  ex  reL  Hprey  v. 
Noble^  118  Ind.  350,  21  N.  E.  244,  4  Ii.  B.  A. 
101,  10  Am.  St  Bep.  143.  Tbe  last  case  re- 
views tbe  subject  ratenslvely.  Auditorial 
Board  V.  Hradrick,  20  Tex.  00. 

The  law  prescribed  that  to  secure  pay- 
ment ot  tbe  jadgmoit  the  cl^k  of  tbe  court 
sboald  transmit  a  certified  copy  ot  the  rec- 
ord to  tbe  Oomptrollra,  and  "It  shall  be  tbe 
duty  of  tbe  Oomptroller  vipoa  the  receipt  ot 
such  claim  and  certtOed  co^  of  the  minutes 
of  tbe  said  oonrt  to  dosely  and  carefully 
examine  the  same  and  If  correct  to  draw  his 
warrant"  eta  It  Is  evident  that  the  words 
"the  same"  r^er  to  the  certified  copy  from 
the  minutes  of  the  court  What  is  the  scope 
of  the  examination  to  be  made  by  the  Comp- 
troller? His  counsel  claim  that  he  can  de- 
termine upon  the  Justice  of  the  different 
Items  and  reject  or  approve  them.  The  char- 
acter of  the  examination  must  be  defined  by 
tbe  means  which  tbe  law  furnishes  to  en- 
able tbe  officer  to  perform  the  duty  enjoined. 
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Looking  to  the  statute,  we  And  tbat  all  of 
tbe  powers  of  a  court  are  at  the  command  of 
the  district  Judge,  and  he  baa  positive  direc- 
tion to  test  the  legality  and  Justice  of  each 
Item  which  he  must  examine.  Thus  the 
court  is  fully  equipped  for  the  work. 

The  Oomi^ller  has  no  connection  with 
the  claim  until  it  has  been  adjudicated  by 
tbe  conri;  and  la  furnished  no  evidence  ex- 
cept the  copy  of  the  Judgment,  and  has  no 
power  to  secure  evidence^  It  cannot  be  de- 
nied that  his  means  of  examination  is  con- 
fined to  the  copy  of  tbe  record;  timefore, 
his  examination  must  be  confined  to  that  as 
a  report  The  correctness  which  is  to  be 
ascertatoed  must  be  of  tbat  record  and  ex- 
tends only  to  the  manner  In  which  the  clerk 
has  performed  his  duty. 

Indeed,  as  we  have  seen,  the  Ciomptroller 
has  no  facts  nor  power  to  obtain  facts  upon 
which  to  act  otherwise  than  to  test  the  work 
of  tbe  clerk.  Tbe  extraordinary  assertion  is 
made  tbat  a  claim  which  has  been  proved 
and  adjudged  In  a  court  to  be  correct  may 
be  set  aside  by  the  Comptroller  upon  his 
own  instinct  of  right,  without  evidence. 
Such  a  claim  Is  too  absurd  for  discussion. 
If  the  Legislature  Intended  to  confer  such 
power  upon  the  Comptroller,  It  would  have 
violated  section  1  of  article  2  of  the  Coustl- 
tutlon,  which  reads :  "Tbe  powers  of  the 
government  of  the  state  of  Texas  shall  be 
divided  Into  three  distinct  departments,  each 
of  which  shall  be  confided  to  a  separate  body 
of  magistracy,  to  wit:  Those  which  are 
legislative  to  one,  those  which  are  executive 
to  another,  and  those  which  are  Judicial  to 
another;  and  no  person  or  collection  of  per- 
sons being  of  one  of  these  departments  shall 
exercise  any  power  properly  attached  to 
either  of  tbe  others,  except  in  the  Instances 
herein  expressly  permitted." 

The  Comptroller  Is  an  executive  officer  and 
cannot  exercise  Judicial  power.  The  Judg- 
ment, being  a  Judicial  act,  cannot  be  re- 
viewed by  an  executive  officer.  Railroad  Co. 
V.  Randolph,  24  Tex.  336. 

In  H.  T.  &  B.  By.  Co.  v.  Randolph,  cited 
above.  Judge  Roberts,  treating  of  a  like 
auestlon,  said:  "It  (tbe  Constitution  copied 
above)  contemplates  tbat  the  persons  em- 
ployed In  each  department  will  be  wise 
enough,  and  honest  enough,  to  discharge  the 
duties  intrusted  to  them,  without  the  aid  or 
Interference  of  the  others." 

It  is  presumed  tbat  the  district  Judge,  the 
sheriff,  and  the  Comptroller  each  Is  honest 
and  competent  to  attend  to  the  business  In- 
trusted to  bim;  but  there  Is  no  presumption 
that  the  Comptroller  Is  more  honest  than  the 
Judge  and  shertfT,  nor  that  be  la  more  com- 
petent than  they  to  attend  to  the  bu^ess 
which  the  people  have  committed  to  th^. 

The  fact  that  1700  witnesses  were  sum- 
moned In  17  cases  Is  not  evidence  of  fraud  on 
the  part  of  the  sheriff  and  Judge.  Tbe  law 
permitted  tbe  parties  to  sue  oat  the  process, 


and  0ie  sberUf  was  compelled  by  law  to 
serve  It.  However  zealous  for  the  public 
good  the  respondent  may  be,  he  has  no  rlgbt 
to  arbitrarily  refuse  a  warrant  for  anch  claim 
aa  this;  he  must  confine  his  action  to  tbe 
UmltB  prescribed  for  him  by  law. 

[2]  It  is  urged  that  previous  Comptrollers 
have  exercised  the  same  power  ton  many 
years.  If  that  be  true,  it  is  time  tbat  It 
should  be  known  In  Texas  that  a  disregard 
of  the  Constitution  by  tlie  usurpation  of 
power  pn  the  part  of  officials  is  not  sancti- 
fied by  Its  long  continuance,  and  that  each 
officer  should  confine  his  acts  to  tbe  limits 
of  his  poww.  We  would  not  disparage  the 
zeal  of  respond^t  nor  challmge  the  honesty 
of  his  purpose  but  tbe  superiority  of  the 
Constitution  must  be  stutained-  until  the 
sovereign  voters  shall  change  It 

It  is  ordered  that  the  writ  of  mandamns 
as  prayed  for  Issue,  directed  to  responds* 
and  that  relator  recover  all  costs. 

On  Motion  for  Rehearing. 

Under  ordinary  circumstances  we  would 
not  reply  to  the  remarkable  assumptions  of 
law  and  fact  which  tbe  Assistant  Attorney 
General  has  embraced  In  the  motion  for  re- 
hearing. We  are  content  with  the  decision 
of  the  case,  but  the  Assistant  Attorney  Gen- 
eral has  made  such  remarkable  assertions 
that  we  think  It  proper  to  reply  to  some  of 
them. 

[2]  The  opinion  of  J.  S.  Hogg,  as  Attorney 
General,  has  been  Invoked  under  circum- 
stances which  give  to  the  act  a  peculiar  sig- 
nificance. We  give  the  same  weight  to  the 
opinion  of  Attorney  General  Hogg  that  we 
would  to  that  of  any  other  attorney  gener- 
al of  equal  ability;  but,  as  authority,  that 
opinioD  ranks  no  higher  than  the  opinion  of 
any  other  good  lawyer.  We  have  read  tbe 
opinion,  and  find  that  the  constitutional 
question  was  not  in  his  mind. 

It  Is  also  stated  that  other  Comptrollers 
have  done  as  Lane  did  In  this  Instance.  We 
repeat  that  a  violation  of  the  Constttutioa 
cannot  be  sanctified  by  frequent  repetitions, 
and  such  acts  do  not  furnish  a  guide  for  a 
court  that  has  regard  for  the, Constitution  of 
tbe  state.  It  would  be  legitimate  to  look  to 
those  matters  as  showing  that  the  Comp- 
troller acted  In  the  belief  that  he  had  the 
authority  of  law  for  what  he  did.  If  his  mo- 
tives were  material;  but  they  were  not  In 
this  case.  There  la  nothing  In  the  tacts  al- 
lied, nor  In  the  opinion  of  this  court,  that 
Justifies  tbe  Imputation  of  Intentional  wrong 
to  the  Comptroller.  It  Is  always  to  be  re- 
gretted that  such  mattera  should  be  injected 
into  a  court  trial. 

Counsel  quotes  from  the  opinion  thus: 
"The  fact  that  1700  witnesses  were  summon- 
ed In  17  cases  Is  not  evidence  of  fraod  oa 
the  part  of  the  sheriff  and  Judge.  The  law 
permitted  the  parties  to  sue  out  the  process, 
and  the  sheriff  wa«  compelled  by  law  in 
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serve  It  However  eealous  for  the  public 
good  the  respondent  may  be,  he  has  no 
rlgbt  to  arbitrarily  refuse  a  warrant  for 
GQch  claim  as  thlB.  He  must  confine  bis  ac- 
iioa.  to  the  limits  prescribed  for  him  by  law." 
Then  asks :  "Under  the  circumstances  we 
tre  at  a  loss  to  know  where  the  court  found 
out  that  1700  witnesses  were  summoned  In 
17  cases,  and  that  this  Is  no  evidence  of 
frand  on  the  part  of  the  sheriff  and  judges" 
We  answer  that  we  got  It  from  the  attorney 
himself  when  he  held  the  transcript  above 
hlB  head  and  said,  in  substance:  This  shows 
that  there  were  1700  witnesses  summoned  in 
17  cases,  at  a  cost  of  $860.  We  did  not  ex- 
amine the  transcript,  but  assumed  that  the 
attorney  was  correct,  and  we  simply  lUns- 
trate  the  1^1  point  by  using  the  statement. 

The  charges  of  fraud  against  officers  of  the 
state  and  the  prediction  of  the  evil  results 
of  this  decision  belong  to  a  class  of  irrele- 
vant declamation  which  does  not  deserve  no- 
tice. The  power  to  correct  the  evil,  if  it 
exists,  resides  in  the  Legislature,  and  not  in 
this  court,  who  will  not  disregard  their  obli- 
gations for  ai^  reason.  The  Legislature 
most  change  the  law,  if  it  t>e  changed. 

In  conclusion,  we  will  say  that  we  believe 
that  the  Interests  of  the  state  are  as  safe 
with  the  district  Judges  as  they  would  be 
with  any  executive  officer.  The  Judges  have 
the  means  of  careful  investigation,  and  each 
Judge  faaa  but  one  sherltTs  account  to  deal 
with  at  a  time,  while  the .  Comptroller,  If 
Intrusted  with  It,  would  have  to  handle  more 
than  200  accounts  scattered  all  over  the 
state.  All  of  this  cry  about  the  great  loss 
to  the  state  Is,  we  believe,  without  founda- 
tion, and  is  poor  material  for  a  member  of 
the  Attorney  General's  staff  to  use  in  argu- 
ment ca  strictly  a  l^^al  question  in  this 
court,  who  have  a  right  to  expect  aid  from 
that  d^rtment 


WESTERN  UNION  TELEGRAPH  CO.  T. 
•  TRUE  et  al. 

(Supreme  Court  of  Texas.    June  27,  1912.) 

TKLBOBAPHS  AND  TeUFHOHBS  (|  37*)— OPBR- 
ATION  —  IHFO^ANT  MXSSAOES  —  DUTT  OT 
AOERT  TO  BCaKB  INQUIBT, 

Where  a  telegram  indicates  the  general 
nature  of  the  commnnlcatioD,  or  where  the 
sender  or  the  expectant  recipient  of  the  mes- 
sage states  to  the  agents  of  the  company  the 
nature  of  the  message,  or  that  delay  In  trans- 
mission would  probably  cause  loss,  it  Is  their 
duty,  if  desiring  further  information,  to  make 
inquiry,  and  the  company,  being  charged  with 
any  knowledge  which  could  have  been  elicited, 
is  liable  for  aoy  damage  doe  to  its  failure  to 
promptly  transmit  the  message,  even  though  It 
did  not  on  its  face  show  that  a  failure  would 
cause  a  loss. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telepbones,  Cent  Dig.  H  23,  24,  29,  30, 
82:  Dec  Dig.  |  87.*) 

EkTor  to  Court  of  Civil  AjfjfWlM  of  Sixth 
Supreme  Judicial  IMatrlct 


Action  by  J.  A.  True  and  others  against 
the  Western  Union  Telegraph  Company.  A 
verdict  for  plaintiffs  was  affirmed  la  the 
Court  of  ClvU  Appeals  (132  S.  W.  083),  and 
defendant  brings  error.  Affirmed. 

H.  D.  Bstahrook;  of  New  York  Spoonts, 
ThcHupflon  A  Barwlse,  of  Ft  Worth,  and  G. 
H.  F^rons,  of  New  York  City,  for  plaintiff 
in  error.  J.  A.  Templeton  and  McLean  & 
Scott,  all  of  Ft  Worth,  for  defendants  In  er- 
ror. 

DIBRELL,  3.  This  cause  Is  before  the 
Supreme  Court  toi  the  second  time ;  but  on 
the  trial  upon  which  the  present  Judgment 
Is  based  there  were  additional  material  facta 
in  erldenee  not  before  the  court  when  for- 
merly disposed  of.  The  action  was  based  up- 
on the  allegations  stated  in  a  general  way 
that  Sam  Davidson  of  Ft  Worth,  Tex.,  In 
October,  1904,  was  in  control  of  about  3,000 
steer  cattle  located  In  the  Indian  Tenltory,  a 
part  of  which  were  then  suitable  for  beef,  and 
a  part  were  what  Is  usually  known  as  "feed- 
ers." 3.  R.  True,  acting  for  himself  and 
others,  desired  to  purchased  these  cattle  of 
Davidson,  but  was  informed  that  an  option 
had  been'glven  on  them  to  J.  W.  Martin  and 
A.  H.  Barhes  until  the  morning  of  October 
81,  1904.  It  was  agreed  by  Davidson  with 
J.  R.  True  that  if  Martin  and  Barnes  ffld 
not  take  the  cattle  under  their  option  on  the 
morning  of  October  31st  he  (True)  and  his 
assodates  sfiould  have  the  option  of  buying 
them  at  the  price  they  were  then  offered. 
Since  no  question  as  to  the  damages  recov- 
ered will  be  discussed  In  this  opinion,  It  will 
not  be  necessary  to  make  any  statement  In 
regard  thereto.  Martin  and  Barnes  tailed 
to  take  the  cattle  under  their  opUon  on  the 
morning  of  October  Slst,  and  Davidson  at 
about  8  o*<ilock  p.  m.  on  said  day  prepared 
aud  delivered  to  the  defendant  at  Ft  Worth, 
Tex.,  the  following  menage  addressed  to  J. 
R.  True  at  Ryan,  Ind.  T,  r  "Fort  Worth, 
October  81, 1904.  To  J.  B.  True,  Ryan,  L  T„ 
via  Sta.  Parties  failed  to  arrange  deaL  If 
yoa  want  cattle  come  here.  [Signed]  Sam 
Davidson."  On  the  afternoon  of  October  81, 
1904,  3.  R.  True  called  at  the  office  of  the 
defendant  In  Ryan  and  notified  Its  agent 
there  that  he  was  expecting  an  Important 
telegram,  and  that  he  desired  to  have  same 
promptly  delivered  to  falm  as  soon  as  It  was 
received  at  Ryan.  True  called  at  the  office 
of  defendant  in  Ryan  several  times  during 
the  afternoon  of  October  Slst.  to  ascertain 
whether  the  message  had  been  received  there. 
At  about  6  o'clock  p.  m.  True  was  summoned 
to  his  ranch  about  eight  miles  in  the  coun- 
try, and  before  leaving  town  he  arranged 
with  the  firm  of  Jackson  k  Bird,  who  were 
merchants  in  the  town  of  Ryan,  to  receive 
for  him  said  telegram  aa  soon  as  it  should 
arrive  and  s^d  It  to  him  at  his  ranch, 
whldi  they  agreed  to  do.  At  tbe  same  time 
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be  notified  tbe  agent  of  defendant  to  deliver 
tbe  message  at  once  to  Jackson  &  Bird  for 
him  when  It  came,  which  the  agent  agreed 
to  do,  and  True  notified  the  agent  of  the  im- 
portance of  the  message,  telling  him  that  it 
related  to  a  cattle  deal  which  might  cause 
him  to  lose  several  thousand  dollars  If  he 
failed  to  receive  it.  The  message  was  re- 
ceived by  defendant's  delivering  agent  at 
Ryan  at  about  7 :35  p.  m.  on  the  3l8t  of  Oc- 
tober, but  wa^  not  delivered  to  Jackson  & 
Bird  or  to  any  one  for  plaintiffs  and  was 
not  received  by  True  until  about  .  9  o'clodc 
next  morning,  and  too  late  for  him  to  get  to 
Ft.  Worth  until  the  morning  of  November  2d. 
If  the  message  had  been  delivered  with  rea- 
sonable "dispatch  to  Jackson  &  Bird,  they 
would  have  sent  it  to  J.  R.  True,  and  he 
would  have  reached  Ft.  Worth  on  November 
let  in  time  to  have  purchased  the  cattle  up- 
on which  he  had  an  option;  but,  as  plaln- 
tiffs  did  not  come  to  Ft.  Worth  without  de- 
lay, Davidson  thought  they  did  not  wish  to 
make  the  purchase  of  the  cattle  and  sold 
them  to  other  parties. 

A  more  complete  statement  of  the  case 
will  be  found  In  the  former  opinion  of  this 
court  in  101  Tex.  236,  106  S.  W.  315.  The 
distinguishing  feature  of  the  case  as  It  was 
then  before  this  court  and  now  lies  In  the 
fact  that,  as  shown  by  the  second  trial, 
plaintiffs  notified  the  delivering  agent  of  the 
great  Importance  of  the  message,  and  that 
it  pertained  to  a  cattle  transaction  pending 
between  them  and  the  sender,  and  that  If 
they  did  not  receive  tbe  message  promptly 
when  it  reached  Ryan  they  would  likely  lose 
several  thousand  dollars.  On  the  former 
trial  It  was  not  shown  that  this  explanation 
of  the  purpose  of  the  telegram  was  made  to 
the  delivering  agent;  nor  was  the  cause  of 
action  then,  as  now,  based  upon  tbe  negli- 
gence of  the  defendant  In  falling  to  promptly 
deliver  the  message  after  It  had  reached  Its 
destination.  In  the  former  opinion  of  this 
court,  referred  to,  it  was  determined  that  the 
tel^raph  company  was  negligent  In  falling 
to  transmit  the  message  promptly  from  Ft 
Worth  to  Ryan,  Ind.  T.,  and  was  negligent 
In  falling  to  deliver  the  message  to  Jack- 
son &  Bird  according  to  tbe  direction  of 
True,  and  that  tbe  liability  of  the  company 
to  plaintiffs  for  the  damages  claimed  was 
clear.  The  testimony  on  those  Issues  was 
the  same  then  as  now.  The  cause,  however, 
was  reversed,  bat  upon  the  ground  solely 
that  tliere  was  nothing  in  the  language  of 
the  message  itself,  unaccompanied  by  any 
explanation,  "from  which  either  operator,  or 
any  other  person  reading  it  from  his  stand- 
point, conld  learn  that  there  bad  theretofore 
been  an  agreement  entered  Into  between 
Davidson  and  True  whereby  tbe  latter  riunil^ 
be  entitled,  upon  the  failure  itf  other  par- 
ties, to  purchase  tbe  cattle."  It  follows, 
from  the  view  taken  and  expressed  upon  the 
former  appeal,  that  tbe  principal.  If  not  the 


sole,  question  now  to  be  determined  is  tbe 
effect  of  the  notice  given  by  True  to  the 
delivering  agent,  at  Ryan,  in  explanation  of 
the  purpose  of  the  message  be  was  expect- 
ing to  receive.  The  cabse  of  action  was 
based  on  the  failure  of  defendant  to  prompt- 
ly deliver  the  message  to  Jackson  &  Bird 
for  plaintiffs  as  J.  R.  True  directed  and  as 
It  agreed  to  do.  A  consideration  of  the  case 
in  the  light  of  the  message  as  delivered  to 
defendant  at  Ft.  Worth.  Tex.,  and  the  n^ll- 
gence  In  Its  transmission  need  not  be  had. 

In  rendering  the  former  opinion.  Judge 
Brown,  in  construing  the  Import  of  tbe  mes- 
sage as  It  must  have  been  understood  by 
the  receiving  agent  of  the  company  without 
tbe  explanation  given  the  delivering  agent, 
said:  "Thus  looking  at  tbe  message,  it  rea- 
sonably appeared  to  the  operators  from  Its 
terms  that  Davidson  had  theretofore  bad  on 
hand  with  other  parties  a  deal  tor  tbe  cat- 
tle which  the  parties  bad  failed  to  consum- 
mate, and  that  True  knew  of  this  transac- 
tion between  Davidson  and  the  unnamed 
parties.  It  is  reasonably  apiMirent  that  the 
purpose  of  the  message  was  to  Inform  True 
of  the  failure  of  the  parties,  not  named,  to 
carry  out  some  transaction,  and  to  offer  to 
True  the  opportunity  to  buy  the  cattle  if  he 
desired  to  do  so."  Add  to  the  knowledge  im- 
plied by  the  language  of  the  message  Itself 
and  Imputed  to  the  delivering  agent  the  ex- 
planation given  by  True,  and  it  appears  that 
sucb  agent  wa^  sufflci^tly  notified  of  the 
business  transaction  pending  between  David- 
son and  True  so  as  to  make  the  company  lia- 
ble for  tbe  damages  resulting  to  plaintiff  by 
reason  of  the  nondelivery  of  said  message 
promptly  and  without  unreasonable  delay. 

There  Is  In  this  state  a  recognise  princi- 
ple of  law,  which  we  desire  to  invoke  as  of 
controlling  effect  In  the  case  at  bar,  and 
that  Is,  where  the  language  of  the  telegraph- 
fc  message  Is  sufficient  in  Itself  to  disclose 
the  general  nature  of  the  communlcatkoi.  It 
devolves  upon  the  agent  receiving  the  mes- 
sage to  make  Inquiry  of  the  sender  as  to  the 
nature  ot  the  message,  and  by  this  means 
to  gain  fuller  Information  as  to  the  transac- 
tion or  matter  about  which  tbe  message  re- 
lates, and  upon  a  failure  to  make  such  in- 
quiry his  principal  will  be  charged  with  the 
Information  that  such  Inquiry  would  have 
developed.  Western  U.  Tel.  Co.  v.  Adams,  75 
Tex.  535,  12  S.  W.  867,  6  L.  R.  A.  844,  16 
Am.  St.  Rep.  020;  Western  U.  Tel.  Co.  v. 
Turner,  94  Ter.  308,  60  S.  W.  432 ;  Erie  Tel. 
Co.  V.  Grimes,  82  Tex.  95,  17  S.  W.  833; 
Western  U.  TeL  Co.  v.  Ward  (App.)  19  S.  W. 
899;  Western  U.  Tel.  Co.  v.  Hargrove,  14 
Tex.  Civ.  App.  79,  36  S.  W.  1079. 

When  J.  R.  True  said  to  defendant's  agent 
at  Ryan,  "This  message  pertains  to  a  cattle 
deal  wblcb  might  cause  me  to  lose  several 
thousand  dollars  If  I  fall  to  receive  it,**  sncb 
agent,  when  considering  that  Information, 
could  not  help  but  know  at  least  the  general 
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nature  of  the  message,  and  it  was  his  duty, 
If  any  further  iuforniation  was  desired  upon 
the  subject,  to  have  made  Inquiry  of  True, 
and  apoQ  his  failure  to  do  so  his  principal 
will  be  chained  with  such  knowledge  of  the 
transaction  between  Davidson  and  True  as 
might  hare  been  gained  by  such  Inquiry. 

In  Western  Union  Telegraph  Co.  v.  Turn- 
er, above  cited,  It  was  held  by  this  court,  In 
answering  certified  questions,  that  the  fol- 
lowing telegram  was  sufficient  on  Its  face 
to  suggest  that  It  was  Intended  as  the  ac- 
ce[)tance  of  an  offer  involving  a  business 
transaction  and  to  make  It  the  duty  of  the 
company,  If  It  desired  further  information, 
to  request  It,  and  upon  failure  to  secure  fur- 
ther Information  to  make  tUe  company  liable 
for  damages  accruing  to  the  sender  for  the 
loss  of  profits  in  falling  to  conclude  a  trans- 
action for  the  sale  of  cotton,  to  wit:  "To  C. 
H.  Nelson,  Linden,  Texas.   Accept  offer  five 
three  quarters.    Send  tickets.   Accept  Rog- 
ers.  [Signed]  J.  T.  Turner."    So  far  as  the 
oplni(m  in  that  esse  discloses  the  facts,  no 
Information  was  given  the  agent  as  to  a 
pending  agreement  to  sell  cotton;  but  it  Is 
there  held  that  the  message  Itself  contains 
sufficient  information  to  notify  or  suggest 
to  the  company  that  there  was  an  accept- 
ance of  a  offer  involving  a  business  transac- 
tion, and  devolving  upon  it  the  duty  to 
promptly  transmit  and  deliver  such  message. 
The  message  did  not  go  Into  the  details  of  a 
business  transaction,  but  the  company  had 
no  right  to  expect  that  it  would.  As  said  by 
Judge  Henry  in  the  case  of  Western  Union 
Telegraph  Co.  v.  Adams,  above  dted:  "It 
Is  well  known  to  the  public,  and  cannot  be 
unknown  to  telegraph  companies  that  the 
utmost  brevity  of  expression  Is  cultivated  in 
correspondence  by  telegraph.    It  Is  well 
known  that  that  mode  of  communication  Is 
chiefly  resorted  to  In  matters  of  importance, 
financially  and  socially,  requiring  great  dis- 
patch.   •    •   •   When  the  general  nature  of 
the  conunnnicatlon  is  plainly  disclosed  by  Its 
terms.  Instead  of  requiring  the  sender  to 
communicate  to  the  unwilling  ears  of  the 
busy  operator  the  relationship  of  the  parties 
concerned,  a  more  reasonable  rule  will  be, 
when  the  receiver  of  the  dispatch  desires 
Information  about  such  matters,  for  him  to 
obtain  it  from  the  sender,  and.  If  be  does 
not  do  so.  to  charge  his  principal  with  the 
Information  that  Inquirlea  would  have  de- 
veloped." 

Plaintiffs'  cause  of  action  being  predicat- 
ed upon  the  failure  to  promptly  deliver  the 
message  at  the  point  of  destination,  It  is 
not  material  that  the  declarations  of  True 
relied  upon  to  fix  notice  on  the  tel^raph  com- 
pany of  the  existing  agreement  between  him 
and  Davidson  were  not  made  to  the  operator 
who  accepted  the  message  for  transmission, 
and  that  they  were  not  made  to  such  oper- 
ator at  the  time  the  contract  for  tranamls- 
Blon  was  entered  Into.   If  the  action  was 


based  in  any  manner  upon  the  negligence  of 
the  company  in  transmitting  the  message, 
the  couteutiou  of  plaintiff  in  error,  as  ui^ed 
by  Its  able  counsel,  to  the  effect  that  such 
declarations  to  be  ^ectual  should  have  been 
made  to  the  receiving  operator  and  at  the 
time  the  contract  for  transmission  was  made^ 
would  be  potent  as  a  defense.  But,  when  the 
action  is  based  solely  upon  the  failure  to 
promptly  deliver  the  message  after  its  re- 
ceipt at  destination,  the  rule  has  no  applica- 
tion, for  tfie  reason  that  It  Is  not  conceived 
In  what  manner  such  failure  to  give  notice 
to  the  receiving  operator  could  affect  the 
prompt  delivery  of  the  message  when  the 
notice  had  been  given  the  delivering  agent 
before  the  arrival  of  the  message  at  Ryan. 
If  the  telegraph  campany  hifd  wholly  failed 
to  transmit  the  message,  plaintiffs,  under 
the  ruling  of  this  court  on  the  former  ap- 
peal, would  not  be  entitled  to  recover,  for 
the  reason  the  message  without  some  ex- 
planation did  not  disclose  its  general  na- 
ture so  as  to  cast  the  burden  of  Inquiry  upon 
defendant.  But  the  message  declared  on, 
coupled  with  the  explanation  given  the  agent 
of  defendant  at  the  place  of  destination  by 
True,  was  amply  sufficient  to  notify  it  of  the 
pending  business  transaction,  rendering  it 
liable  for  sach  special  damages  as  plaintiffs 
suffered  by  reason  of  the  nonddlvery  of  the 
message. 

There  being  no  other  question  demanding 
the  s^ous  consideration  of  this  court  as 
presented  by  the  application  for  writ  of  er- 
ror, we  are  of  the  opinion  the  judgment  of 
the  Court  of  Civil  Appeals  should  be  affirm- 
ed, and  It  is  so  ordered. 


WILLIAMS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Jnna 

19,  X912.) 

Cbihiral  Law  (8  1144*)  —  Recobd  — Statx- 
UENT  OF  Facts— Biix  of  Excbptioits. 
Where  there  Is  no  statement  of  facts  nor 
bill  of  exceptions,  end  the  question  raised  by 
motion  for  new  trial  cannot  be  considered  In 
the  absence  of  the  statement  of  facts,  the  court 
on  appeal  must  presume  that  the  action  of  the 
trial  court  was  valid. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  11  2736-2781,  2901,  3016-3037; 
Dec.  Dig.  8  lUi*} 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt  B.  Slay,  Judge. 

Frank  Williams  was  convicted  of  theft, 
and  he  appeals.  Affirmed. 

a  B.  Lane,  Asst  Att7'  Qen.,  tm  the  Stata 

PRENDERGAST,  J.  The  appellant  was 
ctmvlcted  of  theft  of  property  over  the  value 
of  $50,  and  bis  penalty  fixed  at  two  years  In 
the  penitentiary. 

There  Is  neither  a  statement  of  the  facts 
nor  bill  of  exceptions.  The  only  questions 
attempted  to  be  raised  are  ^  the  motion 
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for  new  trial.  None  of  them  are  of  such  a 
nature  as  that  we  can  consider  them  In  the 
absence  of  a  statement  of  facts.  This  court 
nnifornily,  under  such  circumstances,  holds 
that  it  must  presume  that  the  action  of  the 
lower  court  was  in  everr  way  nUA  and 
legal. 

The  judgment  Is  affirmed. 
DAVIDSON,  P.  3..  not  sitting. 


FLOWERS  V.  STATE. 
(Conrt  (tf  Criminal  Appeals  of  Texas.  Jnne 
19.  1912.) 

CsnaKAi.  Law  ({  1144*)— Appkai^Revibw— 

Pbesithftions. 

Od  a  criminal  appeal,  the  trial  court  will 
be  presumed  to  have  correctly  presented  the 
law  to  the  jury,  in  the  absence  of  a  statement 
of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2736-2781,  2901,  8016-8087; 
Dec.  Dig.  I  114**] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  Robt.  B.  Slay,  Judge. 

Jim  Flowers  was  convicted  of  an  offense, 
and  be  appeals.  Affirmed. 

0.  E.  Lanet  Asst  Atty.  Oen.,  for  tbe  State. 

HARPER,  J.  There  is  nether  a  state- 
ment of  facts  accompanying  tbe  record,  nor 
any  bills  of  exceptions  In  the  record.  Tbe 
oonrt  submitted  the  offense  charged  In  Uie 
Indictment,  and  in  tbe  absence  of  a  state- 
ment of  facts  we  must  presume  the  court 
correctly  presented  the  law. 

The  judgment  is  affirmed. 

DAVIDSON,  P.  J.,  not  sitting. 


CRUZ  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.  Jnne 
12,  1912.) 

1.  Cbihinal  Law  ({  IOOO^Afpeai.— BuL- 
iNOs  on  Evidence. 

Objections  to  the  admission  of  evidence 
cannot  be  reviewed,  where  no  bill  of  exceptions 
reserved  thereto  is  preserved  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fil  2653,  2789,  2803-2827. 
2927,  2928,  2948,  ^04 ;  Dec.  Dig.  {  1090.*] 

2.  Cbiuinal  Law  (8  1088*) —Appeal— Bb- 
QDESTBD  Chabob— Refusal. 

Where  requested  charges  are  not  copied 
in  tbe  traoBcript,  the  refusal  thereof  cauuot  be 
reviewed  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2676,  2746-2751,  2757,  2766, 
27^2802,  2^;  Dec  Dig.  !  lOSa*] 

3.  Cbiuinal  Law  (8  1129*)  — Appeal  — As- 

SIGNKENTB  OE  E^BOB. 

An  assignment  that  the  court  erred  in  Its 
general  charge  in  failiug  to  charge  the  law  ap- 
plicable to  tbe  case  was  too  general  to  present 
anything  for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2954-2964;  Dec.  Dig.  | 
1129,«3 


Appeal  from  District  Court,  Hays  Cotrnty; 
H.  G.  Henne,  Special  Judge. 

Leopoldo  Cruz  was  convicted  of  pnrsiUng 
the  business  of  selling  Intoxicating  liquors  In 
a  prohibition  ocmnly,  and  he  appals.  AC- 
flrmed. 

a  B.  lAne,  AsBt  Atty.  Gen.*  for  the  Stat& 

HABPER,  J.  App^nt  was  Indicted  for 
parsulng  the  occupation  or  business  of  sell- 
Ing  intoxicating  Uauora  In  Hays  county  aft- 
er prohibition  had  been  adopted,  was  con- 
victed, and  swtenced  to  tbe  paxltoittary  for 
a  term  of  two  years. 

[1, 2]  Nearly  all  the  grounds  In  fhe  motion 
for  new  trial  rdate  to  admitting  testimony. 
As  no  bills  of  exertion  were  reserved,  at 
least  none  being  in  the  record,  we  cannot  re- 
view these  mattore.  Neither  are  there  any 
special  charges  In  the  record.  If  ai^  wer« 
requested,  they  were  not  copied  In  the  tran- 
script Consequently  we  cannot  say  whether 
any  of  them  should  hare  been  glvoi  or  not 

[3]  Such  complaints  as  "The  court  erred 
In  Its  general  cliarge,  In  falling  to  charge 
the  law  applicable  to  the  case,**  are  too  gen- 
eral to  bring  anything  before  us  for  review. 
The  court  submitted  tbe  offense  charged  in 
the  indictment  Quintana  v.  State.  29  Tex. 
App.  401,  16  S.  W.  258,  20  Am.  St  Bep.  TSa 
In  the  condition  of  the  record,  there  Is  no 
error  pointed  out  in  tbe  motion  for  new  trial 
that  should  cause  the  reversal  of  the  casek 

The  Judgment  Is  affirmed. 


QUETO  T.  STATE).  . 
(Conrt  of  Criminal  Appeals  of  Texas.  June 
12.  1912.) 

Cbihinal  Law  ({  1090*)— AppbaXi— BktikV 

OF  Evidence. 

An  objection  that  the  evidence  was  insuffi- 
cient to  support  a  conviction,  and  an  objection 
to  rulings  on  the  evidence,  cannot  be  reviewed, 
in  thd  absence  of  a  statement  of  facts  or  bills 
of  exception. 

[Ed.  Note.— For  other  esses,  see  Criminal 
Law.  Cent  Dig.  11  2668,  2788,  280»-2827. 
2927;  2928,  2948,  3K>4:  I>4c  Dig.  %  1090.*] 

Appeal  from  District  Conrt  McLennan 
County;  Richard  I-  Munroe,  Judge. 

Enreiqoo  Queto  was  convicted  of  theft 
from  the  person,  and  he  appeals.  Affirmed. 

C.  B.  Lane,  Asst  Atty  Oen.,  for  tbe  Stata 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft  from  the  person;  his  punishment 
being  assessed  at  two  years'  confinement  in 
tbe  penitentiary. 

The  record  is  before  us  without  a  state- 
ment of  facts  or  bills  of  exception.  In  the 
absence  of  the  evidence,  we  are  unable  to 
review  the  attack  on  tbe  conviction  for  want 
of  sufficient  testimony,  and  the  rulings  of 
the  court  with  reference  to  the  evidence. 
The  charge  of  the  court  Is  sufficient,  in  the 
absence  of  tbe  testimony.  In  the  application 
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of  the  law  to  tbe  fftcts,  or  wliat  tbe  facts 
eoQld  taara  boot  unOer  tbe  allesatloiu  In  tbe 
taidletineot. 
Hie  Judgment  ts  afflrmed. 


BBI3G0B  T.  STATE). 

(Court  of  Oriminal  Appeals  of  Texai.  Jtme 
12, 1912.   Eeh earing  Denied 
June  28.  1912.) 

BUBOUBT    (I  41*)— GlBOXnCBIAnTLU.  Bti- 
DBNCE. 

Jn  a  pioaeeatloB  for  borglary,  drenmstui- 
tlal  erideim  Md  niffldent  to  siutaln  a  con- 
vicrion. 

[E3d.  Note.— For  other  casee,  see  Burelarj, 
Cent  Dig.  H  94-103,  109;  Dec  Dig.  |  41.*] 

A|;q)eal  from  Grlminal  District  Court,  Dal- 
las Comity;  Robt.  B.  Seay,  Judge. 

Emmet  Brlaooe  was  convicted  of  bn^^aiy, 
and  he  appeals.  Affirmed. 

O.  Q.  Youngblood  and  A.  8.  Baskett,  botb 
of  Dallas,  for  appellant  O.  BX  Lane,  Asst 
Attr.  Oen..  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  bui^Iary;  his  punishment  being  assess- 
ed at  five  7eara*  conflnement  In  tbe  peniten- 
tiary. 

There  were  no  bills  of  exception  reserved 
to  tbe  rulings  of  the  court  We  are  of  opin- 
ion there  was  no  error  Id  the  action  of  the 
court  BUbmlttlng  the  question  to  the  Jury  as 
to  whether  or  not  Worthlngton  was  an  ac> 
complice.  It  is  not  by  any  means  a  clear 
question  tha;t  he  was  an  accomplice.  There 
is  evidence  by  which  the  Jury  conld  have 
found  he  was  not  an  accomplice. 

The  next  proposition  urged  is  the  insuffl- 
ciency  of  the  evidence.  It  Is  a  case  purely 
of  circumstantial  evidence,  but  we  are  of  the 
(pinion  the  Jury  was  warranted  in  conclud- 
ing that  appellant  was  guilty  of  the  bur- 
glary. Some  one  entered  tbe  house  in  the 
absence  of  the  owner.  This  was  at  night. 
The  evidence  further  shows  that  appellant 
sold  some  of  the  goods  that  came  out  of  the 
house,  and  was  in  possession  of  the  property 
Immediately  after  the  burglary.  Worthing- 
ton's  testimony  excludes  himself  from  parttc- 
Ipancy  In  the  burglary,  but  Is  sufficiently 
close  to  show  that  appellant  was  in  posses- 
sion of  the  goods  that  came  out  of  the  bouse 
immediately  after  the  burglary.  Some  of 
the  goods  taken  from  the  house  were  sold  by 
appellant,  and  Worthlngton  Is  shown  to  have 
been  with  him  at  the  time  he  sold  the  goods. 
The  goods  were  found  at  the  place  where  ap- 
pellant sold  them,  and  be  was  fairly  well 
Identified  as  the  taker  and  seller  to  Justify 
the  conclusion  of  the  jury.  Worthlngton  tes- 
tified he  did  not  go  to  the  house,  and  did 
not  know  it  was  burglarized;  but  he  was 
with  appellant  shortly  before,  and  was  asked 
by  appellant  to  wait  a  little  while,  while  be 
vent  away.   He  was  gone  a  short  time,  and 


returned  with  the  property  shown  to  have 
come  out  of  tbe  house.  Worthlngton  says  he 
was  not  preeent  at  the  burglary;  hot  when 
appellant  rejoined  blm,  baring  the  goods, 
they  weat  to  a  certain  place  where  some  of 
tbe  goods  were  sold.  Tbe  purchaser  was  bot 
accurate  or  clear  in  bia  statement  that  ap- 
pellant was  the  man;  bat  he  did  say  in  bis 
Judgment  he  was  the  same  man,  and  Worth- 
lngton testified  he  was  tbe  aaine  man,  and 
that  be  was  with  him.  The  purchaser  says 
Worthlngton  was  present,  but  not  partici- 
pating in  tbe  sale ;  that  be  stood  off  a  short 
distance  from  the  house,  while  he  bought  tbe 
goods  from  the  man  he  identified  as  appel- 
lant It  la  unnecessary  to  go  into  a  detailed 
statement  of  the  drcnmatances  which  tesai. 
to  connect  appellant  with  the  matter,  or  those 
which  tend  to  disconnect  him  with  it  It 
was  peculiarly  a  case  on  the  facts,  and  one 
which  the  Jury  could  believe  either  way,  ow- 
ing to  ttaelr  conclusion  as  to  tite  reliability  of 
the  witnesses  and  the  facta  and  drcum- 
stances.  We  would  not  feel  Justified  under 
the  evidence  in  reversing  tbe  Judgment 
The  Judgment  is  therefore  affirmed. 


WALKER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  June 
19,  1912.) 

Cbiuihai.  Law  (8  1097*)  —  App«At  — State- 

MTNT  OP  Pacts— NrcEssirr. 

Neither  an  order  denying  a  new  trial  nor 
an  order  refusing  a  postponement  Is  review- 
able. In  the  absence  of  a  statement  ot  facts. 

tEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  28S2,  2804,  2926.  2934, 
2938,  29S9,  2M1.  2942,  2947;  Dec.  Dig.  j 
1097.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; P.  A.  Turner,  Judg& 
•  George  W.  Walker  was  convicted  of  vio- 
lating the  prohibition  law,  and  he  appeals. 
Affirmed. 

C.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PR^DERGAST,  J.  The  appellant  was 
convicted  of  violating  tbe  prohibition  law  In 
Bowie  county,  a  felony,  and  his  poialfy  And 
at  two  years  In  the  penitentiary. 

There  is  neither  a  statement  of  facts  nor 
bills  of  exceptions.  The  only  questions  at- 
tempted to  be  raised  are  by  tbe  motion  for 
new  trial  and  the  overruling  of  defendant's 
application  for  a  postponement.  Neither  of 
these  matters  can  be  considered  by  this 
court,  in  tbe  absence  of  a  statement  of  facts. 
The  uniform  holding,  under  such  circumstanc- 
es, is  to  affirm  the  Judgment  on  the  presump- 
tion, which  we  must  indulge,  that  there  is 
no  error  in  the  action  of  the  lower  court 

The  Judgment  is  affirmed. 


DAVIDSON,  P.  J.,  not  sitting. 
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SAIN  T.  STATSL 
(Court  of  Crindnal  Appeals  of  Tezaa,  Uay 
29.  1912.) 

1.  IWTOXIOATINQ   LlQUOBB    (g  236*)— CbiMI- 

HAL  PBOBBOimon— Elbuents  of  Offsnsb. 
There  can  be  no  conviction  of  parsuing; 
the  busineas  of  selling  intoxicating  liquor  in 
local  option  territory  merely  on  tbe  proof  of 
two  Bales,  bat  there  mait  be  proof  of  the 
following  of  the  buBinesa  as  soch. 

[Ed.  Note.— For  other  cases,  sea  Intoztcatins 
Liquors,  Cent.  Vlg.  |f  SOO-322;  Dea  DigTl 

2.  GuuzKAL  Law   (|  789*)  —  BtnwBir  or 

PBOOF^REAaONABLK  DoUBT. 

In  a  prosecution  for  following  the  business 
of  selling  intoxicating  liquors  in  local  option 
territory,  an  instruction  that  if  defendant  did 
not  engage  In  the  occupation,  or  if  he  did  not 
make  as  many  as  two  sales,  or  if  there  is  rea- 
sonable doubt  as  to  either  of  these,  or  of  tbe 
defendant's  guilt,  he  should  be  acquitted.  Is 
erroneous,  placing  too  great  a  twiden  on 
the  defendant;  the  state  being  iMUud  to  show 
blm  guilty  beyond  a  reasonable  doubt 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1846-1849, 1904r-1922, 1060; 
1067;  Dec.  Dig.  |  789.*} 

Appeal  fiom  District  Goort,  Hunt  County; 
R.  L.  Porter*  Judge. 

Bill  Sain  was  convicted  of  pursuing  the 
business  and  following  the  occupation  of  sell- 
ing IntozicatiDg  Uquors  In  local  option  ter- 
ritory, and  be  appeals,  Bereraed  and  re- 
manded. 

Neyland  &  Neyland,  of  Greenville,  and  T. 
M.  Newsome,  of  Wlnnsboro,  Cor  appellant 
C.  EL  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON.  P.  J.  Appellant  was  charged 
with  and  convicted  of  pursuing  the  business 
and  following  the  occupation  of  selling  intox- 
icating liquors  In  local  option  territory. 

[1]  Exception  was  reserved  to  charges  of 
the  court  submitting  the  issues  to  tbe  Jury. 
Among  other  things,  the  court  failed  to  ^ 
fine  to  the  jury  what  It  took  to  constitute 
following  tbe  occupation  or  pursuing  the  busi- 
ness of  selling  liquors,  and  instructed  tbe 
Jury  tliat.  If  the  state  proved  two  sales,  the 
Jtiry  should  convict  Exception  was  duly  re- 
served, and  properly  presents  tbe  question 
for  revision.  We  have  bad  occasion  several 
times  to  reverse  cases  because  of  the  Identical 
question  here  presented.  We  deem  It  unnec- 
essary to  further  review  that  question. 
Thomas  V.  State,  147  S.  W.  262,  and  Molthrop 
T.  State.  147  S.  W.  1169,  recently  decided. 
Opinions  In  both  of  these  cases  have  been 
rendered  In  tbe  last  month.  For  this  reason 
tbe  judgment  will  be  reversed  and  the  cause 
remanded. 

[21  There  Is  another  question  In  the  case 
arlfdng  on  the  charge  of  the  court.  That 
particular  clause  of  the  charge  reads  as  fol- 
lows: "If  you  believe  the  defendant  did  not 
engage  In  or  pursue  the  occupation  of  selling 
intoxicating  liquors  In  Hunt  county,  Texas, 
between  tbe  1st  day  of  June,  1911,  and  the 


Bth  day  of  June;  1911;  or  If  7on  beUeve  he 
did  not  make  as  many  as  two  sales  of  In- 
toxicating liquors  to  the  parties  named  in  tbe 
Indlcbnent;  or  If  you  bave  a  reasonable  doubt 
as  to  either  of  these  or  as  to  the  defraidan^s 
guilt,  you  will  acquit  him."  Tbe  objectlcm  Is 
that  this  was  a  charge  on  the  w^ght  of  tbe 
evidence,  and  ahUta  the  burden  of  proof 
to  defendant  In  using  the  language  "If  you 
do  not  believe  defendant,"  etc.  Taking  this 
charge  as  given.  In  the  light  of  tbe  qualifica- 
tion at  the  end  of  the  quoted  charge,  with 
xefsenoe  to  reasonable  doubt,  the  Jury  may 
not  have  beoi  misled,  but  It  is  advisable  and 
better  not  to  use  this  diaracter  of  language 
in  Instructing  the  Jury.  The  Jury  does  not 
bave  to  believe  beyond  a  reasonable  doubt 
anything  ezc^  the  guilt  of  the  d^ttidant 
This  character  of  charge  should.  In  sub- 
stance and  as  a  mattw  of  law,  be  glvoi  so 
as  to  place  the  reasmable  doubt  deai^  in 
favor  of,  and  not  agalast,  the  accused. 
law  ia  that,  unless  tbe  defendant  Is  shown 
beyond  a  reaaonabls  doubt  to  have  followed 
tbe  business  or  pursued  the  occupation,  he 
would  not  be  gidlty,  and  the  Jury  must  be 
clearly  charged  that  the  reastmaUe  doubt  Is 
always  In  favor  of  the  defttidant  If  this 
charge  had  tolA  that,  before  the  accused 
can  be  convicted  of  engaging  In  or  pursuing 
tbe  occupation  of  sellli^  intoxicating  liquors, 
the  state  must  sliow  beyond  a  reasonable 
doubt  that  he  did  so  oigage,  etc,  it  would 
have  been  correct  We  call  attentim  to  this 
matter  so  that  In  the  future  the  charge  shall 
clearly  and  explicitly  submit  the  reasonable 
doubt  80  there  will  be  no  questfbn  In  regard 
to  charging  this  phase  of  tbe  law. 

The  Judgment  Is  reversed  and  the  cause 
is  remanded. 

PRENDBBOAST,  J.,  not  sittins. 


SANDERS  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.  June 

19.  1912.) 

Cbikihal  Law  (fiS  1063,  1094,  1101*)  —  Ap- 
peal—Disposition. 

An  appeal  from  a  conviction  must  be  if- 
flrmed,  where  there  is  no  motion  for  new  trial, 
no  statement  of  facts,  and  no  biU  of  exceptioBi, 
and  where  the  indictment  charges  an  o^ense, 
and  the  trial  court  submitted  that  offense. 

[Ed.  Note.— For  other  cases,  see  Criminsl 
Law.  Cent.  Dig.  {§  2653, 2673,  2tJTt^26S4,  2S0T. 
3204;  Dec.  IMg.  SI  1063.  1084,  llOL*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty; J.  M.  Pearson,  Judge. 

Pete  Sanders  was  couTieted  of  foicexy,  and 
he  appeals.  Affirmed. 

0.  B.  Lane.  Asst  Atty.  Qea^  tm  the  State. 

HARPER,  J.  Appellant  was  Indicted, 
tried,  and  convicted  of  the  offense  of  forgery, 
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and  Us  pantBbnMnt  ■aooooofl  at  two  yean  In 
tlie  penitentiary. 

Tliere  Is  no  motion  Cor  new  trial,  no  state- 
ment  of  facts,  nor  any  Mils  of  exertions  In 
the  reoord.  The  indlctmwt  cbarges  an  of- 
feoae,  and  the  eonxt  subnets  that  ofltenee. 

Tbe  judgment  Is  affirmed. 

DAVIDSON,  P.     not  sitting. 


LEE  T.  STATB. 

<Coart  of  CrimiDal  Appeals  of  Texas.  May  22, 
1912.   Beheann|^eDied  Jane  2^ 

L  ItfATHZU    (I  1*)— HAUCXOITS  DlSTiaUBE- 

The  word  *iDetnimeat^'  la  the  statate  pan* 
ishins  the  disflgnring  of  tbe  person  of  another 
"b;  means  of  a  knife  or  other  inatriunent"  in- 
cludes any  meaos  by  which  one  may  disfigure, 
and  carbolic  acid  malidonsly  thrown  into  the 
face  of'  another  Is  an  Instrnment  within  tbe 
statute ;  the  word  ."Instminent"  being  defined 
as  that  which .  Is  made  a  means  or  caase  to 
eerre  a  parpose. 

[Ed.  Note.— For  other  cases,  see  Mayhem, 
Cent  Dig.  H         Dec  Dig.  f  1.* 

For  other  definitions,  see  Words  and  Ptiras- 
ea,  ToL  4.  pp.  3665-3668.] 

2.  STAT0TK8    (I  181*)— CONSTBUOTIOK— LeO- 
laUTIVE  INTXNT. 

The  coart  Id  coDBtrnine  a  statute  must 
take  the  intent  of  the  Legislatnre  in  enact- 
ing it. 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  II  269,  263;   Dec.  Dig.  |  181.*] 

3.  InnionisHT  aho  ImoBtCATioN  (|  137*)— 
QuASBiEre— Gaounoa— SurncuRCT  of  Bvi- 

DBNCK 

An  Indictment  will  not  be  gnashed  be- 
csQse  the  grsnd  jury  had  no  evidence  before  it 
anthoriaing  the  finding  of  tlie  Indictment 

[Ed.  Note.— For  other  cases,  see  Indictmeat 
and  Information,  Cent  Dig.  ||  480-487;  Dec 
Dig.  I  137.*] 

4.  Crimihal  Law  (|  291*)— Flea  of  Fob- 
MEB  CoKTiCTiOH— Time  to  File. 

A  plea  of  former  conviction  jnast  be  made 
before  trial  on  the  merits,  and  it  comes  too 
Ute  after  trial 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  667;  Dec  Dig.  S  291.*] 

Ik  CaiMiHAi.  Law  (g  878*)— TEBDior—SuFn- 

CIENCT. 

Where  the  oonrt  submitted  the  Issaes  of 
guilt  of  disfiguring  the  person  of  another,  pun- 
ishable by  imprisonment  in  the  penitentiary, 
and  of  anravated  assault,  punishable  by  fine,  a 
verdict  of  gailty  without  designating  tbe  crime, 
bat  fixing  tiie  pnnisbment  at  a  term  in  the 
penitentiary  was  sufficiently  definite  to  show 
the  purpose  of  the  Jory  to  find  aceaaed  goU^ 
of  diafigaring. 

[Bd.  Note.— For  other  eases,  see  Criminal 
Uw,  Geat  Dig.  H  200&-2101;  Dec  Dig.  | 
«78.*1 

9.  Mathkh  (I  6*)—DisnouBiNa  FKssoif- 

Evidence. 

Evidence  held  to  justify  a  convictiou  of 
^(figuring  tbe  person  of  another  by  throwing 
carbolic  acid  into  her  face. 

[Ed.  Note.— For  other  cases,  see  Mayhem, 
Cent  Dig.  |  9;  Dec  Dig.  |  6.*] 


Aiipeal  flroAi  IMstrlet  Court,  Bexar  County; 
Edward  Dwyer,  Judge. 

Major-  Lee  was  convicted  of  crime,  and  he 
appeals.  Affirmed. 

Bnmett  A  Storms,  of  San  Antonio,  for 
appellant  0.  El  Lane,  Aast  Att^.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  The  indictment  con- 
tains two  counts,  ^pellant  was  convicted 
under  the  second  count,  which  charged  him 
with  unlawfully  making  an  assault  upon 
Stella  Lee  for  the  purpose  of  dlsQRurlng  her, 
and  that  he  did  willfully  and  maliciously  at- 
tempt to  disfigure  the  said  Stella  Lee,  and 
did  willfully  and  maliciously  attempt  to 
place  a  mgLtk  upon  ttie  face  of  tbe  said 
Stella  Lee  by  means  of  carbolic  acid  by 
then  and  there  willfully  and  maliciously  cast- 
Ing  and  throwing  carbolic  add  Into  and  upon 
the  foce  of  the  said  Stella  Lee,  with  the  in- 
tent then  and  there  on  the  part  of  the  said 
Major  Lee  to  willfully  and  maliciously  dis- 
figure the  said  Stella  Lee  as  aforesaid, 
against  the  peace  and  dignity  of  the  state. 

[1.  2]  1.  Appellant  moved  to  quash  the 
Indictment  for  several  reasons.  Putting  this 
proposition  of  appellant  In  its  essence,  the 
contoitlon  Is  that.  Inasmuch  as  tbe  statute 
uses  the  words  "by  means  of  a  kulfe  or 
other  Instrument  upon  the  face  or  other 
part  of  the  person"  In  the  definition  of  dls- 
flgurlng,  carbolic  add  Is  not  such  an  in- 
strument as  Is  meant  by  the  statute.  His 
contention  la  that  by  applying  the  rule  of 
ejusdem  generis  that  the  expression  "or  oth- 
er Instrument"  carries  with  It  the  idea  that 
it  la  such  other  instrument,  and  that  such 
other  Instrument  must  be  of  the  same  char- 
acter or  kind  as  the  knife.  We  cannot 
agree  with  counsd.  In  looking  at  this  stat^ 
ute  we  must  take  the  legtslatire  Intent  in 
enacting  It  The  purpose  of  tills  statate 
was  to  prevent  tiie  persm  assaulted  from 
being  disfigured,  and  did  not  confine  the 
manner  or  means  of  disflgnrlng  simply  to  a 
knife  OF  means  of  that  peculiar  class  or 
ktaid.  The  word  'instrumoit"  there,  xmder 
the  l^telattve  intent,  has  a  broaQer  8^pilfl> 
canoe  and  a  wider  meaning,  and  evidently 
means  and  was  Intotded  to  mean  any  means 
by  which  tbe  face  or  other  part  of  the  person 
should  be  disfigured.  The  general  definition 
of  an  Instmmait  Is  "one  who  or  that  whldi 
is  mado  a  means  or  cause  to  serve  a  pai> 
pos&'*  We  understand  this  Is  the  meaning 
to  be  given  the  word  "Instrumoit^'  in  this 
statute.  This  definition  has  been  uphdd  in 
various  authorities,  and  we  dte  Uagnon 
United  States  (O.  O.)  66  Fed.  ISl,  and  United 
States  T.  Magnon,  71  Fed.  293,  18  G.  C.  A. 
43.  The  case  of  Ex  parte  Mnckenfuss.  62 
Tex.  Cr.  R.  467,  107  8.  W.  1131.  xecogniies 
very  fuUy  the  dDctrine  here  announced,  and 
a  careful  review  of  that  case  and  the  cited 
authorities  In  our  Judgment  Justifies  the  con- 
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elnrion  that  we  reach  In  regard  to  tbe  stat- 
ute mtder  which  this  indictment  was  framed. 
For  authoritlea  generally  see  38  Ofc. 

[t]  2.  ^i)ellaiit  oontenda  ttiat  the  Indict 
meat  shonld  have  been  qoaabed  becatue  It 
waa  found 'by  the  grand  Jury  wlttumt  wit- 
nesses or  teatimooj  before  them  ai>on  which 
to  jwedlcate  mch  flndli^c.  Tliis  qneetlra  has 
been  settled  adversely  to  appellant  In  quite 
a  number  of  cases  in  Texas.  Kingsbury  t. 
State,  37  Tex.  Or.  R,  259,  89  S.  W.  365; 
Terry  r.  State,  15  Tex.  App.  66;  Dockery  v. 
State,  85  Tex.  Cr.  R.  487,  34  S.  W.  281. 
There  are  quite  a  number  of  other  cases  lay- 
ing down  the  same  doctrine. 

[4]  3.  Appellant  contends  that  the  judg- 
ment should  have  been  set  aside  and  ap- 
pellant permitted  to  file  a  plea  of  former 
conviction.  This  comes  too  late  after  the 
trial  had  been  had.  If,  as  a  matter  of  fact, 
appellant  had  \ieea  conrlcted  previously  for 
throwing  the  carbolic  add  upon  two  other 
women  who  were  with  his  wife  at  the  time 
he  threw  It  Into  her  face,  those  facts  were 
known  to  him.  It  would  hardly  be  presumed 
that  he  could  have  been  pnntshed  by  Incar- 
ceration in  jail,  OF  In  any  other  manner  pun- 
ished by  the  Jury,  without  his  knowing  that 
fact  A  plea  of  Jeopardy  must  be  made  be- 
fore the  trial  of  the  case  on  its  merit  It 
goes  to  Jury  along  with  the  'other  mat- 
.ters  to  be  decided  by  them  upon  a  showing 
to  the  effect  that  the  party  filing  the  plea 
has  been  prevlonsly  ponlsbed  or  acquitted, 
as  the  case  may  be.  We  do  not  believe  the 
court  was  In  error  In  not  setting  aside  the 
Judgment  in  order  that  the  defendant  might 
plead  Jeopardy. 

[S]  4.  It  Is  contended  that  the  court  erred 
In  not  granting  appellant's  request  to  have 
the  verdict  as  returned  l>y  the  jury  cor- 
rected, and  that,  as  returned.  It  Is  not  suffi- 
cient. The  verdict  found  appellant  guilty 
under  the  second  count  of  the  indictment 
specifically,  and  allotted  him  a  term  in  the 
penitentiary  of  two  years.  The  point  of  ap- 
pellant's contention  is  that  inasmach  as  tbe 
court  submitted  aggravated  assault,  and  the 
Jury  did  not  specify  In  the  verdict  whether 
they  convicted  of  the  disfiguring  or  the  ag- 
gravated assault,  and  refused  appellant's  re- 
quest to  have  it  corrected,  therefore  the 
wdict  is  Insnfflcimt.  Under  the  circum- 
stances of  this  case,  we  are  of  opinion  this 
proposition  Is  not  well  taken.  It  is  some- 
times the  case  where  the  verdict  must  spec- 
ify of  which  offense  tbe  conviction  Is  had, 
and  always  this  Is  the  rule  where  the  con- 
viction was  for  murder,  because  the  statute 
imperatively  so  demands.  It  may  also  be 
necessary  In  some  cases  for  the  Juir  to  spec- 
ify of  wliat  degree  the  conviction  is.  but 


that  Is  usually  where  the  verdict  found  mi|^ 
apply  to  either  one  of  the  offenses  or  pun- 
ishments charged  by  the  court  to  the  Jury. 
This  is  illustrated  in  omvictions  for  assault 
where  the  fine  la  926,  and  tbe  court  has 
submitted  to  the  Jury  aggravated  and  simple 
assault  It  has  been  held  It  la  necessary 
tot  the  Jury  in  socb  cases  to  specify  irtut 
degree  because  92B  Is  tbe  lowest  fine  tax  ag- 
gravated assault,  and  the  highest  pnnisbment 
for  sinq>le  assault  and  ttie  verdict  ia  indefi- 
nite and  uncertain,  in  that  It  £alla  to  meclfy 
of  which  degree  the  conviction  ia  had.  In 
this  case  Uiera  can  be  no  trouble,  because 
appellant  could  not  have  been  convicted  of 
aggravated  assault  with  the  punishmmt  as- 
sessed against  him.  The  pnnlshmoit  Im- 
posed by  the  Jury  In  their  verdict  applies 
alone  to  the  charge  of  disfiguring.  It  could 
not  possibly  apply  to  aggravated  assault 
Had  the  Jury  found  the  defendant  guilty  and 
assessed  a  pecuniary  fine  only,  the  trouble 
would  have  been  serious,  because  they  could 
convict  of  aggravated  assault  with  a  fine 
not  less  than  $25  nor  more  than  $1,000,  or 
in  an  assault  to  disfigure  the  Jury  could  also 
Impose  a  pecuniary  fine  not  to  exceed  $1,000^ 
or  they  could  convict  with  a  penitentiary 
punishment.  In  this  case,  as  shown  by  Qie 
verdict  appellant  was  allotted  two  years  In 
the  penitentiary.  As  before  stated,  this 
could  not  under  any  circumstances  be  Im- 
puted to  aggravated  assault  as  a  pnuishment 
It  could  only  apply  to  the  charge  of  dis- 
figuring. We  are,  therefore,  of  opinion  that 
the  verdict  Is  sufficiently  plain  and  definite 
and  nnambiguoua  to  show  clearly  the  pui> 
pose  and  intent  of  the  Jury,  and  is  not  vi»> 
latlve  of  the  statute. 

[II  5.  It  is  contended  the  evidence  Is  not 
sufficient  To  this  we  cannot  agrees  The 
state's  case  shows  with  snfflcient  cogency 
and  accuracy  that  appellant  and  his  wife 
were  separated,  and  that  he  located  her  on 
this  particular  occasion,  shortly  before  throw- 
ing the  carbolic  acid  on  her,  met  her  on  the 
street  and  asked  her  if  she  was  going  to 
church.  She  evasively  replied.  Later  she 
and  a  couple  of  her  friends  start<^d  together 
en  route  to  church.  Appellant  followed  tbem, 
and  approached  bis  wife,  and  Uirew  carbolic 
add  upon  her  tece  and  tight  arm.  Thla 
brought  about  a  disfiguration,  and  k^t  her 
under  the  treatment  of  a  doctor  for  quite 
a  while.  It  is  unnecessary  to  mraition  the 
extent  of  the  wounds  or  disfiguration,  and 
the  details  connected  with  it  These  facts 
are  not  denied  by  appelant  In  other  words, 
tilie  state  has  made  out  a  prima  fade  case 
sufficient  for  the  Jury  to  find  that  the  pre> 
sumption  of  Innocaice  and  reasonable  doubt 
have  been  met  and  overcome^ 

The  Judgment  is  affirmefl. 
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SEWALEi  STATE. 
(Conrtof  Criminal  A^Mb  of  Texas.  Jttiw  12, 

1.  JuBT  (J  67*)— SuimoNiNQ— Oath  of  Offi- 
CEB8  SuuuoniNO. 

The  failure  of  the  coart  to  adtniaister  to 
officers  summoDing  Jurors  not  selected  1^  jury 
commissioners  the  oath  required  hj  Sayles' 
Ann.  Civ.  St.  1897,  art  3184,  is  error. 

[Ed.  Note.— For  other  cases,  see  Jury.  Cent. 
Dig.  fS  201-802.  806:  Dec.  Dig.  | 

2.  HouiciDE  (S  30&*)— Trial— iNBTBucnoRs 

— Nkoliqent  Houicide. 

In  a  prosecution  for  murder,  where  the  de- 
fense was  accidental  killiag,  and  the  evidence 
for  defendant  tended  to  show  that  he  and  de- 
ceased loaded  their  pistols,  mounted  their  hors- 
es, and  vith  others  started  on  a  ride,  that  de- 
ceased, riding  behind  defendant,  began  shooting, 
that  defenduit  then  began  shooting,  and  that, 
when  deceased's  horse  oecame  unruly,  deceas- 
ed was  struck  by  a  shot  from  defendant's  pis- 
tol, the  refpsal  to  charge  the  law  applicable  to 
negligent  homicide  was  reversible  error. 

[Eld.  Note.— Fgr  other  cases,  see  Bomidde, 
Cent.  Oif.  H  649-6S6:  Dec.  Dig.  {  808;*] 

3.  Ceihihai.  Law  (|  622*)— TuAXr-SxTn- 

ANCE. 

The  refusal  to  grant  defendant  a  trial  sep- 
arate from  that  of  parties  charged  as  accesso- 
ries was  proper. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  CMit.  DifrH  1380-1383,  1886,  1886, 
13Sf-1890;  Dea  Dig.  |  622.*] 

Appeal  from  District  Court,  San  Jacinto 
Coun^;  U  B.  Hlghtower,  Judge. 

Earnest  Sewall  was  convicted  of  murder, 
and  tie  appeals.  Beversed  and  remanded. 

J.  Y.  Lea,  B.  H.  Holland.  J.  M.  Bansbro, 
nnd  Wm.  H.  McMurrey,  all  of  Coldspriug, 
and  G.  L  Tumley,  of  Houston,  for  appel- 
lant a  B.  Lane,  AaeL  Mty.  Qen.,  for  the 
8tat& 

DAVIDSON.  P.  J.  Under  an  Indictment 
charging  murder  appellant  was  given  the 
death  penalty. 

[1  ]  1.  A  bill  of  exceptions  recites  that,  when 
the  special  venire  came  to  be  drawn,  all  of 
the  Jurors  selected  by  the  jury  commission- 
ers bad  been  exhausted  except  SO.  These 
were  drawn,  and  the  sheriff  instructed  by 
the  court  to  summon  70  additional  Jurors, 
making  100  In  aU.  The  sheriff  went  to  the 
f  T  rolls,  and  selected  a  certain  number  of 
names  ftom  each  Justice  precinct  of  the 
county.  This  be  apportioned  among  the 
precincts  be  says  as  equitably  as  be  could. 
After  doing  this,  he  wrote  the  names  from 
eacb  precinct  separately,  and  mailed  them 
oat  to  parties,  with  instruction  to  summon 
them.  Some  of  these  be  says  were  consta- 
bles and  some  his  deputy,  sheriffs.  The  bill 
shows  that  none  of  these  officers  were  sworn 
except  possibly  two.  This  Is  made  evident 
In  the  bUl  both  by  the  testimony  of  the  sher- 
iff and  statement  of  the  trial  Judge.  Ex- 
ception was  taken  to  this  manner  of  selecting 
and  swvtng  the  Jurors,  and  motion  was 
made  to  qtiash.   This  was  overruled.  The 


revised  ClvU  Statutes  (artlde  8184)  reqolzes 
that:  "Whenever  It  may  be  necessary  to  mm- 
m<m  Jurors  who  have  not  been  sheeted  by 
jury  commissioners  nnder  the  provisions  of 
this  title,  the  court  sbaU  administer  to  the 
sheriff  and  each  of  his  deputies  the  follow- 
ing oath:  'You  do  solemnly  swear  that  yon 
will,  to  the  best  of  yonr  skill  and  ability, 
and  without  bias  or  fftvor  toward  any  par- 
ty, summon  such  Jurors  as  may  be  ordered 
by  the  court;  that  you  wUl  select  none  bnt 
Impartial,  sensible  and  sober  men,  having 
the  quallflcatlons  of  jurors  nnder  the  law; 
that  you  will  not,  directly  or  indirectly, 
converse  or  com^ranlcate  with  any  Juryman 
touching  any  ease  pending  for  trial;  and 
that  you  will  not  by  any  means  attempt  to 
Inflaencc,  advise  or  ocmtrol  any  Juryman  In 
his  opinion  In  any  case  wlilch  may  be  tried 
by  him,  BO  help  you  God.' "  This  oath  was 
not  administered  to  the  officers  who  sum- 
moned the  Jurors.  This  has  been  held.rea- 
uislto  In  all  the  cases  where  tlie  question 
has  arisen.  Wyers  v.  State,  22  Tex.  App. 
258,  2  S.  W.  722 ;  Hicks  T.  State,  5  Tex.  A)H>. 
488 ;  Habel  t.  State,  28  Tex.  App.  588. 13  S. 
W.  1001;  Shaw  v.  State,  32  Tex.  Cr.  B.  160, 
22  S.  W.  588;  Adams  v.  State,  35  Tex.  Cr.  B. 
286,  33  S.  W.  354;  Deon  v.  State,  37  Tex. 
Cr.  R.  606,  40  S.  W.  266;  Bev.  CivU  Stat 
art.  3184. 

[2]  2.  Another  question  suggested  for  re- 
vision Is  the  failure  of  the  court  to  charge 
the  law  applicable  to  negligent  homicide. 
The  question  is  fully  and  properly  submit- 
ted for  decision.  There  are  two  theories  in 
the  case:  The  state's  contention  Is  that  the 
homicide  was  murder;  appellant's  that  it 
was  an  accidental  killing  negllg^tly  done. 
It  Is  disclosed  by  all  the  evidence  that  sev- 
eral parties,  among  them  deceased  and  ap- 
pellant left  the  town  of  Shepbard  for  Drews 
Landing  on  the  Trinity  river.  All  parties 
were  horseback.  Deceased  was  a  white  man, 
the  others  negroes.  Reaching  the  forks  of 
the  road  about  a  mile  or  such  matter  from 
the  town  of  Shephard  the  itartles  stopped. 
Two  of  them  engaged  In  a  crap  game.  All 
of  them  drank  whisky.  The  deceased,  David- 
son, reloaded  his  pistol,  which  he  had  fired 
off  before  reaching  that  point  Appellant  se- 
cured his  pistol  from  one  of  the  other  negroes 
who  had  It  and  loaded  It  The  state's  wit- 
ness testified  while  standing  there  appellant 
shot  the  deceased  and  killed  him.  Parties 
there  examined  hie  body,  and  failed  to  find 
where  he  had  been  shot  It  was  there  said 
that  he  had  broken  his  neck  by  falling  from 
his  horse,  and  the  state's  contention  is  It 
was  an  agreement  among  them  that  they 
would  so  state  In  regard  to  the  manner  of 
death.  It  is  further  the  theory  of  the  state 
from  this  witness'  testimony  that  they  mov- 
ed the  body  some  distance  from  the  place  of 
the  tragedy,  a  hundred  yards  or  more,  and 
laid  it  by  the  side  of  the  road.   Without  go- 
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lug  Into  details,  tbls  la  practically  tbe  state's 
case. 

The  defendant's  side  of  tbe  case  Is  ttiat, 
after  he  and  deceased  loaded  their  pistols, 
all  pnaeat  monnted  their  horses  and  start- 
ed on  th^  jonntey.  The  deceased,  David- 
son, was  behind  aro^Iant  and  one  of  the  ne- 
groes who  was  riding  with  him.  Davidson 
becan  shooting  off  his  pistoL  After  deceased 
b^n  shooting  his  pistol,  appellant  Jerked 
bis  pistol  ont  and  began  shooting,  and  while 
shooting  deceased's  horse  became  unruly  and 
dashed  by  where  app<dlant  and  his  compan- 
ion w&n,  and  In  shooting  one  of  the  shots 
from  appellant^s  l^tol  stmck  Davidson,  the 
deceased,  and  be  fell  from  Ills  horse,  and 
was  found  dead  when  the  parties  reached 
liim.  They  were  riding  along  the  road  at 
the  time  of  the  shooting.  It  will  be  seen, 
therefore,  that  two  theories  are  sharply  pre- 
sented, one  of  an  Intentional  killing  at  the 
place  where  the  parties  stopped,  and  the 
other  that  the  parties  were  riding  along  the 
road  firing  their  pistols  and  deceased  was 
accidentally  shot 

The  state  also  put  In  evidence  the  writ- 
ten confession  of  the  defendant  which  Is  al- 
most Identically,  If  not  literally,  the  same 
testimony  that  defendant  relied  upon  In  the 
trial  of  the  case  to  show  an  accidental,  but 
negligent,  shooting  of  deceased.  It  Is  un- 
necessary to  repeat  that  confession.  It  Is 
tbe  same  testimony  we  might  say  literally 
as  that  Introduced  by  the  defendant  to  show 
an  unintentional  and  negligent  billing.  Un- 
der tbls  testimony,  the  Issue  of  negligent 
homicide  was  clearly  raised,  and  was  a  part 
of  the  law  of  the  case.  The  deceased  was 
doing  an  Illegal  act,  which  was  but  a  misde- 
meanor; that  is,  shooting  his  pistol  off  along 
tbe  road.  It  occurs  to  us  that  under  the 
statute  and  all  tbe  cases  construing  tbe 
statute  the  law  of  negligent  homicide  was 
directly  applicable  to  the  facts  of  this  case, 
and  the  charge  on  this  phase  of  tbe  law 
should  have  been  given,  and  tbe  court  was 
in  error  In  not  giving  It  See  Branch's  Crim- 
inal Law,  I  601,  for  collation  of  authorities. 

S.  Another  question  Is  suggested,  to  wit, 
the  action  of  tbe  court  In  not  changing  tbe 
Tain&  Upon  another  trial,  if  this  question 
is  properly  raised,  the  court  should  hear 
evidence  upon  It  to  the  end  that  tbe  accused 
may  hare  a  trial  In  a  county  where  It  can  t>e 
had  without  prejudice  to  his  rights  such 
as  Is  contemplated  under'the  law  antborlz- 
Ing  change  of  venue. 

IS]  4.  Another  question  Is  also  mentioned, 
to  wit,  the  refusal  of  the  court  to  grant  ap- 
pellant's severance.  The  other  parties  be- 
ing cliarged  as  accessories,  under  the  anthor- 
ittes  the  court  waa  not  in  emx  in  rising 
to  grant  the  severance,  but  it  is  suggested 
that,  if  the  court  diould  ascertain  the  fact 
to  be  that  Ote  witnesses  were  Indicted  to  pre- 
vent them  from  testifying,  tbe  court  should 


see  that  no  Injury  Is  done  tb«  appellant  for 
this  reason,  and  use  such  authority  as  is 
confided  to  the  trial  court  to  see  that  no  un- 
due advantage  of  this  sort  may  Iw  taken. 
If  this  record  diows  all  the  fitcts  which 
toid  to  constltuto  the  otlier  parties  acces- 
sories, tlien  it  Is  Insnffldent  for  that  purpose. 

For  ttie  reasons  indicated,  the  Judgment  Is 
reversed,  and  tlie  cause  Is  ronanded. 


CEOWELL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  April 
10.  1912.    On  Motion  for  Beheariog, 
May  22,  1912.) 

1.  CaxinHAL  IiA.w  (H  741,  742*}— Pbovxhcb 
or  Just. 

It  Is  tbe  province  of  the  Jury  In  a  criminal 
ease  to  pass  on  the  credibility  of  the  witnesses 
and  the  weight  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Grimlnsl 
Law,  Cent  Dig.  {S  1138, 1221, 1705,  1713.  1716, 
1717,  1727.  1728,  1098,  1138,  1719-1721;  Dec 
Dig.  H  741.  742.*] 

2.  CaimirAL  Law  (I  1092*)— Bilu  or  Ex- 
ception—Filing— thie. 

Under  Acts  3lBt  Leg.  (Ist  Dt.  Sess.)  c.  39, 
§  7,  which  required  bills  of  exception  to  be 
filed  within  30  days  after  adjournment  of  the 
trial  term,  but  that  tbe  Hme  might  for  gOfid 
cause  be  extended  not  exceeding  90  days  from 
adjournment  a  bill  filed  August  31,  1911,  can- 
not be  considered  where  the  trial  term  adjouni- 
ed  April  21.  1911. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2803,  2^  2834r-2861, 
2919;  Dec.  Dlgri  ilfea?]^ 

3.  HosnciDB  (J  308*)— iNSTBUCnoNB— Mca- 

DBR  IN  THB  SBCONO  DkoBEE. 

On  a  new  trial  after  a  eonvictlon  of  mur- 
der in  tbe  second  degree,  it  beiu  unnecessary 
to  BQbmtt  murder  in  the  first  degree,  It  was 
proper  to  instruct  that  any  person  of  sound 
memory  and  discretion  who  unlawfully  kills 
with  malice  aforethoaght  is  guilty  of  murder; 
that  murder  is  diBtingnishable  from  every  oth- 
er homicide  by  tbe  absence  of  circumstances 
reducing  the  offense  to  negligent  homicide,  or 
manslaughter,  or  which  excuse  or  justify  the 
homicide;  that  the  diitlngaisbing  characteristie 
of  murder  in  the  second  degree  is  Implied  mal- 
ice aforethought  but  malice  aforethoaght  in- 
cludes aU  tbose  states  of  mind  under  which  the 
killiog  takes  place,  without  any  cause,  which 
will  Justify,  excuse,  or  extenuate  the  homicide; 
that  It  is  a  condition  of  the  mind  which  shows 
a  heart  regardless  of  social  duty  and  fatally 
bent  on.  mischief,  the  existence  of  which  is  in- 
ferred from  acts  committed,  or  words  spoken; 
and  that  malice  in  its  legal  sense  denotes  a 
wrongful  act  done  intentionally  without  just 
cause  or  excuse. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  H  642-647;  Dec  Dig.  |  808.*] 

4.  CaiMiKAi.  Law   (|  781*)— iNSTBixctioin 
Absuuinq  Fact. 

In  a  murder  trial,  an  instruction  that  ac- 
cused pleaded  an  alibi,  that.  If  the  jury  had 
reasonable  doubt  as  to  his  presence  at  the  time 
and  place  of  the  offense,  he  should  be  acquit- 
ted, and  that  he  should  be  acqtiitted  if  there 
was  reasonable  doubt  as  to  whether  decedent's 
death  resulted  from  accident  was  not  Improper 
as  assuming  that  an  ofFbme  had  been  commit- 
ted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  1731, 1738,  1754-1764,  1771, 
1853;  Dec  Dig.  1  761.*] 
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On  Hotloa  for  Rehearing. 

S.  CEnaivAL  Law  <S  1092*)— Biixa  of  Bz- 

cBPnoKs— FiuNO— Time. 

Acts  3l8t  Leg.  (Ist  Ex.  Sess.)  c  39,  S  7, 
requires  bills  of  exceptions  to  be  filed  within 
30  days  sfter  the  adjournment  of  the  trial 
term,  except  that  for  good  cause  shown  the 
trial  court  may  extend  the  time  not  exceeding 
90  days;  bat  the  statute  prohibits  extension 
to  as  to  delay  filing  of  the  record  in  the  ap- 
pellate court.  Transcripts  in  civil  cases  must 
be  filed  within  00  dors  from  adjournment,  and 
Code  Cr.  Proc  18w,  art  SOS,  reqoires  tran- 
scripts In  criminal  eaiea  to  be  prepared  in 
preference  to  <^tI1  cases.  Held  that  courts 
are  powerless  to  authorize  filing  of  bills  after 
expiration  of  the  90-day  period. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Xaw,  Gent  Dig.  S8  2808,  2834^-2861, 
2919;  Dec.  Dig.  8  1092.*] 

Appeal  from  District  Ooart,  Archer  Coun- 
ty; E.  W.  NicbolBon,  Special  Judges 

U.  J.  Crowell  was  convicted  of  an  ofloisfl^ 
And  he  appeals.  Affirmed. 

L.  H.  Hatfalfl,  of  Wichita  Falls.  R.  IL  Tay- 
lor and  Allen  &  Allen,  all  of  Henrietta,  and 
W.  E.  Vmgy,  for  appellant  C  &  Lane. 
Asst.  Atty.  Q&a.,  for  the  State. 

HARPER,  X  Appellant  was  Indicted  by 
the  grand  Jury  of  CSay  comity,  charged  with 
murder.  Dpon  a  conviction  bMng  had  of 
murder  In  the  second  degree,  an  appeal  was 
prosecuted  to  this  court,  and  the  Judgment 
reversed.  The  opinion  wUl  be  found  in  SO 
Tex.  Cr.  R.  beginning  on  page  480,  120  S. 
W.  897,  and  the  evidence  Is  there  bo  fully 
stated  we  do  not  deem  It  necessary  to  re- 
state It  here. 

[1]  Appellant  again  tnststs  that  the  evi- 
dence is  insaffident  to  support  tbo  verdict. 
We  liave  carefully  read  the  evidence,  and 
nnder  our  law,  It  being  Incnmbrat  on  the 
Jury  to  pass  on  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  the  testi- 
mony, and  if  the  evidence  of  the  state's 
wltnesaes  was  believed  by  the  Jury,  the  dr- 
cnmstanees  proven  are  sufficient  to  support 
the  verdict 

[2]  The  venue  of  the  case  was  changed, 
and  this  trial  was  had  in  Archer  county. 
There  are  no  bills  of  exception  In  the  record 
to  admitting  or  rejecting  testimony;  the  on- 
ly bill  in  the  record  relating  to  the  miscon- 
duct of  the  Jury.  The  term  of  court  at 
which '  ai^Uant  was  tried  adjourned  on 
April  21.  1911,  and  the  bill  of  exceptions 
presenting  this  matter  was  not  filed  until 
August  31,  1911,  four  months  and  ten  days 
subsequent  to  the  adjournment  of  the  court 
Under  all  the  decisions  of  this  court,  we 
cannot  ctmslder  this  bill.  In  the  case  of 
Probest  v.  State,  60  Tex.  Cr.  R.  608,  138  S, 
W.  263,  it  was  held  that  evidence  Introduced 
on  matters  arising  on  Issues  formed  on  a 
motion  for  a  new  trial  must  be  filed  during 
tbe  term  of  court  This  has  been  the  rule 
in  this  court  since  the  rendition  of  the  opin- 
ion In  Black  v.  State,  41  Tex.  Cr.  R.  185, 
53  S.  W.  116.    But  under  no  statute  ever 


enacted  could  a  bill  of  exceptions  relating 
to  any  matter  be  filed  four  months  after  tbe 
adjournment  of  court  for  the  term.  By  tbe 
terms  of  section  7  of  chapter  39  of  tbe  Acts 
of  the  31st  Leglslaturo  (Ist  Ex.  Sesa.),  a 
party  was  given  30  days  after  adjournment 
of  court  In  wblcb  to  file  bills  of  exception  to 
matters  arising  on  tbe  trial  of  the  case,  and 
In  the  act  It  was  provided  that  for  good 
cause  shown  the  court  might  extend  the 
time  to  not  exceeding  90  days  from  adjourn- 
ment of  court,  and,  had  tbe  court  undertak- 
en to  do  so,  it  would  not  have  had  authority 
to  extend  the  time  130  days.  However,  the 
record  discloses  tbe  court  did  not  extend  tbe 
time  beyond  the  SO  days  allowed  by  law, 
and  the  bill  of  exceptions  cannot  be  consid- 
ered by  us  for  any  purpose. 

[t]  Tbe  appellant  on  the  former  trial  was 
adjudged  guilty  of  murder  In  tbe  second  de- 
gree only,  consequently  It  was  unnecessary 
for  the  court  to  define  or  submit  murder  In 
tbe  first  degree.  Ttie  court  chai^ied  the  Jo* 
ry:  "I  instruct  yon  that  oar  statute  pro- 
vides that  any  person  of  sound  memory  and 
discretion  who  shall  unlawfully  kill  any 
reasonable  creature  In  being  within  this 
state,  with  malice  aforethought,  shall  be 
deemed  guilty  of  murder,  and  murder  is 
distinguishable  from  every  other  spedea  of 
homicide  by  the  absence  of  tbe  circumstanc- 
es which  reduce  the  offoise  to  negligent 
homicide  or  manslaughter,  or  which  excuse 
or  justify  tbe  bomldde.  Tbe  distinguishing 
characteristic  of  murder  In  the  second  de- 
gree Is  implied  malice  aforethought  Malice 
aforethought  includes  all  those  states  of 
mind  under  which  the  killing  of  a  person 
takes  place  without  any  cause  which  will  In 
law  Justify,  excuse,  or  extenuate  the  homl- 
dde.  It  Is  a  condition  of  the  mind  which 
shows  a  heart  regardless  of  social  duty  and 
fatally  bent  on  mischief,  the  existence  of 
which  is  inferred  from  acts  committed  or 
words  spok^  Malice  in  Its  legal  sense  Ce-. 
notes  a  wrongful  act  done  Intoitlonally  with- 
out just  cause  or  excuse."  This  chai^  has 
been  frequently  approved  by  this  court  as 
has  also  the  court's  charge  on  drcunntao- 
tlal  evidence,  and  neither  of  them  are  sub- 
ject to  the  critldsms  contained  in  the  mo- 
tion for  new  triaL 

[41  The  court  farther  cbarged  the  Jury: 

"In  this  case  tbe  defendant  has  interposed 
the  defense  of  what  in  legal  phraseology  is 
termed  an  'alibi*;  that  la,  that  tbe  defend- 
ant was  at  said  time  at  another  and  differ- 
ent place  from  that  at  which  said  offense 
la  alleged  to  have  been  committed,  and 
therefore  was  not,  and  could  not  have  been, 
tbe  person  who  committed  said  offense. 

"Now  if  you  have  a  reasonable  doubt  as 
to  the  presence  of  the  defendant  at  the 
place  and  at  tbe  time  where  s&id  offense  Is 
alleged  to  have  been  committed,  you  wlU 
find  the  defendant  not  guilty  and  so  say 
your  verdict 
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"Toitr  verdict  moat  not  be  the  reBoIt  of 
lot  or  accident 

"If  yoQ  find  and  bellere  from  the  evidence 
in  tbls  case  that  Mrs.  Emma  Croweil  died 
as  the  result  of  an  accident,  or  if  yon  have 
a  reasonable  doubt  as  to  whether  or  not 
her  death  was  the  result  of  an  aoddent. 
then*  In  Mtber  event,  yon  will  acquit  the 
defendant" 

Tbia  charge  does  not  assume  that  an  of- 
fense had  been  committed,  but  submits  the 
Issues  made  by  the  evidence  fairly  and  fully. 
These  are  all  the  paragraphs  of  the  conrt's 
charge  criticised.  No  special  charges  were 
requested,  and  the  other  grounds  in  the  mo- 
tion are  not  snKMrted  by  any  bills  at  ex- 
ception. 

The  judgment  la  afflrmed. 

On  Motion  for  Rehearing. 

[f]  At  a  former  day  of  this  term  this  case 
was  afflrmed,  and  app^ant  has  filed  a  mo- 
tion for  rehearing;  the  only  ground  assign- 
ed being  that  this  court  should  consider  the 
bill  of  exceptions  allying  misconduct  of  the 
Jury.  While  In  the  original  transcript  there 
were  no  orders  extending  the  time  In  which 
to  file  bills  of  exceptions,  attached  to  the 
motion  for  rehearing  Is  a  certificate  of  the 
clerk,  certifying  that  the  court  on  May  20, 
1911,  granted  30  days  additional  to  the  time 
granted  in  the  order  overruling  the  motion 
for  new  trial,  and  that  on  June  19th  the 
court  granted  SO  days  additional;  the  90 
days  allowed  expiring  on  July  19,  1911. 
The  clerk  further  certifies  that  on  July  19, 
1911,  the  judge  made  an  order  extending  th^ 
time  80  days  from  and  after  Jiily  19tb.  Ju- 
ly having  81  days,  this  order  would  expire 
on  August  18,  1911.  He  also  files  an  affi- 
davit of  the  clerk  saying  that  the  bill  of  ex- 
ceptions was  filed  August  31,  1911,  and  he 
believes  that  is  the  true  date  of  filing  said 
papers.  In  the  affidavit,  however,  he  says 
that  the  express  records  show  that  an  ex- 
press package  came  to  Archer  City  for  him 
on  the  19th  day  of  Angast,  1911,  but  be  is 
certain  he  did  not  sign  for  nor  receive  the 
package  on  that  day.  In  fact,  he  says  the 
signature  on  the  bt>oks  of  the  express  com- 
pany Is  not  his  signature.  If  we  should  con- 
sider the  date  the  package  arrived  at  Archer 
City  as  the  date  of  filing,  August  19,  1911, 
it  will  be  seen  it  would  have  been  filed  on 
the  121st  day  after  adjournment  of  court, 
and  would  lack  one  day  of  being  within  the 
time  attempted  to  be  allowed  by  the  court. 
However,  the  court  had  no  power  or  author- 
ity to  grant  that  much  time.   The  statute 


expressly  states  that  the  time  shall  not  be- 
extended  so  as  to  delay  the  filing  of  ttie 
record  in  the  appellate  court  By  the  Code 
of  Criminal  Procedure  It  is  ipade  the  duty 
of  clerks  to  prepare  transcripts  in  criminal 
cases  In  preference  to  ctvll  cases  (Code  of 
Criminal  Procedure,  art  896),  and  the  stat- 
ute (Sayles'  Oir.  St  1897,  art  1015)  fixe» 
the  time  in  which  a  transcript  can  be  filed 
as  90  days  from  perfecting  appeal  in  civU 
cases,  and  article  895,  Code  Or.  Proe,  pro- 
vides that  the  rules  prescribed  In  dvU  cases 
shall  govern  in  criminal  cases.  So  in  no 
case  could  a  bill  of  exceptions  be  filed  in  a 
civil  case  90  days  even  after  adjonrn- 
mest  but  must  be  filed  in  suffld^t  time 
prior  to  that  date  to  enable  the  clerk  to 
make  out  the  transcript  to  be  forwarded 
and  filed  in  the  appellate  court  within  90 
days  from  the  day  of  adjournment  And, 
while  the  law  contemplates  and  says  that 
precedence  shall  be  given  to  criminal  cases 
over  civil,  yet  in  oxistrulng  the  stenograph- 
er's statute,  we  have  gone  as  far  as  we 
thou^t  the  law  could  be  construed  to  per- 
mit and  have  considered  bills  filed  In  the  low- 
er court  at  any  time  within  00  days  from 
date  of  adjoummmt  of  court.  But  by  no 
rule  of  constmction  can  we  hold  the  trial 
court  can  grant  more  time.  For  us  to  do  bo 
would  be  to  override  the  law  as  passed  by 
the  Legislature,  and  this  we  have  no  more 
right  to  do  than  any  other  citizen  of  the 
state. 

Appellant  also  files  the  affidavit  of  the 
court  stenographer  that  he  could  not  have 
transcribed  the  evidence  heard  on  the  mo- 
tion for  new  trial  before  the  adjournment 
of  court  But  court  adjourned  in  April, 
and  the  bill  of  exceptions  was  not  filed  antU 
in  August  following.  This  affidavit  nor  any 
evidence  in  the  record  brings  the  appellant 
within  the  rule  that  where  he  has  been  de- 
prived of  a  bill  through  no  fault  or  negli- 
gence of  his  own,  this  court  will  consider 
same  filed  at  a  subsequent  date.  The  law 
makes  it  the  duty  of  appellant  to  prepare 
and  file  his  bills  of  exceptions,  and  they 
are  not  in  the  same  category  with  the  state- 
ment of  facts  which  the  law  makes  it  the 
duty  of  the  stenographer  to  prepare.  The 
bill  not  having  been  filed  within  the  time 
permitted  by  law,  nor  within  the  time  al- 
lowed by  the  court,  we  cannot  consider 
same.  To  do  so  we  would  have  to  overrule 
all  the  decisions  of  this  court  since  Its  or- 
ganization, and  act  in  violation  of  the  stat- 
ute law  of  the  Btate> 

Overruled. 
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EVANS  V.  STATE. 

<Conrt  of  Criminal  Appeals  of  Texas.  Jane  0, 

1912.) 

L  CUHXNAI.  JjiM  (I  1087*)— APFUIr-8VAn- 

uira  OF  Faotb— JEUvnw. 

Where  an  indictment  charged  in  aeparate 
counts  an  aasaolt  with  intent  to  kill,  an  assault 
irith  Intent  to  rob,  and  an  attempt  to  rob  by 
usioi  and  exhlbltimc  a  firearm,  an  instruction 
that  if  defendant  did  unlawfully  make  an  as- 
sault on  prosecadng  witness,  "and  did  tben 
and  there  exhibit  a  firearm,  to  wit,  a  cun,"  to 
him,  irith  Intent  by  such  assault  and  Tiolence 
and  patting  in  fear  of  death  and  bodily  harm 
to  fmudnlently  take  from  the  proiecnt&g  wit- 
ness' person  and  poasesaion  personal  property 
belooEing  to  him  with  intent  to  appropriate  the 
property  to  bis  own  use,  tben  be  would  be 
coilty  as  charged,  etc.,  could  not  be  held  im- 
proper for  failure  to  contain  any  lindtation  as 
to  bow  defendant  exhibited  the  gun,  or  whether 
the  prosecuting  witness  was  pat  in  fear  there- 
by. In  so  far  as  it  contained  the  language 
qnotad,  irtthont  a  statement  of  facta. 

FEd.  Note. — For  other  cases,  see  Criminal 
Uw.  Gent.  Dig.  ||  2862,  2864.  ^26,  2934,  3938. 
2939,  2941,  2942,  2947;  Dec.  Dig.  1  1097.*] 

2.  Cbiminal  Law  (J  1172*) —Appeal  — Iw- 

8TBUCTIONS— PREJU  DICE. 

Where  the  second  count  of  an  Indictment 
dtarged  accused  witb  an  attempt  to  rob,  and 
the  third  count  alleged  an  attempt  to  rob  by 
nsing  and  exhibiting  a  firearm,  the  Jury  having 
found  defendant  guuty  as  charged  in  the  second 
count,  be  was  not  prejudiced  by  an  instruction 
permitting  a  conviction  if  be  unlawfully  made 
in  assault  on  prosecuting  witness  and  "did 
then  and  there  exhibit  a  firearm,  to  wit,  a 
guD,"  to  such  witness,  etc. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  81&  8UMr«[07.  8m  8163, 

mi;  Dec  D%. )  im*] 

8.  Cbiuiiiai.  Law  (|  1172*>— Affeal— Esro- 

ITEOUB  ChABOB. 

An  erroneoua  charge,  which  Is  benefidal  to 
aeeaaed,  and  wbkh  impoaei  a  greater  burden 
OD  the  state  than  ia  ueceasaiy,  ia  not  ground 
for  reversal  of  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Gent.  Dig.  ||  81B4,  8157, 81S9-8163. 
8160:  Dm.  Db.  I  im*} 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Bobt  B.  Seay,  Judge. 

Abe  Stoiu  was  eonVleted  of  u  attempt 
to  rob,  and  be  appals.  Affixmed. 

C.  EL  Lan^  Ant  Atty.  Qen.,  for  tbe  State. 

PBENDEKOAST,  J.  The  appellant  waa 
couTlcted  for  an  att^pt  to  rob  D.  O'Leary 
on  June  26,  1911,  and  bla  penalty  fixed  at 
10  years  In  tbe  penitentiary. 

There  la  neither  a  statement  of  facts  nor 
bill  of  exo^>tlon8  In  the  record.  There  Is 
but  one  qnestlon  raised  upon  wliich  we  can 
pass. 

[1]  The  Indictment  Is  in  three  coonts; 
first,  charging  an  assault  with  Intent  to  kill ; 
second,  for  an  attempt  to  rob.  This  second 
count,  after  the  formal  part,  Is  that  said 
appellant  "did  tben  and  there  unlawfully 
make  an  assault  in  and  upon  D.  O'Leary, 
and  by  said  assault  and  by  violence  to  tbe 
said  D.  O'Leary,  and  by  putting  the  said 
D.  O'Leary  In  fMr  of  his  life  and  bodily  in- 


Jury,  did  then  and  tbere  attempt  fraudulent- 
ly to  take  from  the  person  and  possession  of 
the  said  D.  O'Leary,  personal  property  of  the 
said  D.  O'Leary,  wltb  the  intent  then  and 
there  of  14m,  the  said  Abe  Evans,  to  ap- 
propriate the  said  property  to  his  own  use." 
The  third  count  alleges  an'  attempt  to  rob 
by  using  and  exhibiting  a  firearm,  to  wit,  a 
gun. 

The  court  In  the  charge  stated  to  tbe  Jury 
that  the  Indictment  against  the  appellant 
was  for  the  offense  of  assault  with  Intent 
to  rob,  correctly  defining  an  "assault,"  an 
"assault  and  battery,"  and  "robbery"  in  ac- 
cordance with  P.  C.  art.  1327,  Then  gave 
article  1030,  P.  C,  as  defining  the  offense  of 
an  assault  with  Intent  to  commit  robbery. 
Then  followed  this:  "The  indictment  In  this 
case  charges  the  offense  as  an  assault  with 
the  intent  to  rob  by  violence  and  putting  in 
fear  of  death  or  bodily  injury.  Now,  I 
charge  you  that  if  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  did,  as  charged  in  the  indictment, 
on  or  about  the  26th  day  of  June,  1911,  in 
tbe  county  of  Dallas,  and  state  of  Texas,  im- 
iawfully  make  an  assault  upon  said  D. 
O'Leary  as  assault  is  hereinbefore  defined, 
and  did  then  and  there  exhibit  a  flretwm,  to 
vjit,  a  otuti  to  ga44  D.  O'Leary,  with  the  in- 
tent then  and  there,  by  such  assault  and 
violence  and  putting  In  fear  of  death  or 
bodily  injury,  to  fraudulently  take  from  the 
person  and  possession  of  the  said  D.  O'Leary 
personal  property  of  the  said  D.  O'Leary  with 
the  Intent  then  and  there  to  appropriate  the 
said  property  to  bis  own  use,  then  you  will 
find  tbe  defendant  guilty  as  charged,  and 
assess  his  punishment  at  confinement  In 
tbe  penitentiary  not  less  than  two  and  not 
more  than  ten  years." 

The  appellant  contends  that  this  last  para- 
graph Just  above  quoted  of  tbe  court's  charge 
waa  error,  in  that  It  had  therein  the  words 
above  Italicized,  to  wit,  "and  did  tben  and 
there  exhibit  a  firearm,  to  wit,  a  gun,  to  said 
D.  O'Leary,"  and  claims  that  thereby  was 
included  a  part  of  the  definition  of  the  of- 
fense, or  essential  element  necessary  to  be 
found  without  any  limitation  as  to  how  be 
exhibited  the  gun,  or  whether  It  caused 
O'Leary  to  be  put  in  fear  of  death  or  bodily 
injury,  and  was  upon  the  weight  of  the  evi- 
dence, and  because  before  the  trial  began 
the  third  count  In  the  indictment  was  aban- 
doned and  dismissed  by  the  county  attorney. 

As  to  this  latter  objection,  the  record  no- 
where shows  that  the  county  attorney  bad 
abandoned  or  dismissed  tbe  third  count 

We  think  that  the  charge  of  the  court  In 
including  the  words  Italicized  and  specially 
quoted  above  may  have  been  Improper — 
without  a  statement  of  facts  we  cannot  tell. 
C.  a  p.  art  743  (723);  Shrewder  v.  State, 
136  S.  W.  1200;  Green  v.  State,  82  Tex.  Cr. 
R.  20s,  22  S.  W.  1004 :  Fox  t.  State,  138  S. 
W.  413;  Hampton  t.  State,  138  8.  W.  1010. 
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and  the  cases  dted  In  tbe  Shrewder  Caae, 

above. 

[2]  But  we  are  further  of  the  opinion  that 
it  had  no  effect  whatever  on  tbe  Jury,  If 
error,  because  by  their  verdict  they  excluded 
any  assault  with  a  gxm.  Their  verdict  Is, 
"We,  the  Jury,  ffnd  the  defendant  guilty  as 
charged  In  the  second  count  of  the  Indict- 
ment, and  assess  his  punishment,",  etc. 

It  will  be  seen  that  by  the  latter  para- 
graph of  the  court's  charge,  above  quoted, 
every  element  of  the  offense  of  an  assault 
with  Intent  to  rob  is  submitted  and  required 
to  be  found  by  the  Jury  before  a  conviction 
could  be  had,  and  perhaps  an  additional 
burden  was  put  upon  the  state  to  also  re- 
quire them  to  believe  that  the  appelant  bx- 
hiblted  a  gun  to  said  O'Leary. 

[3]  It  Is  the  established  law  In  this  state 
that  an  erroneous  charge,  which  la  beneficial 
to  the  accused,  and  which  requires  a  greater 
burden  upon  the  state  than  is  necessary,  Is 
not  ground  for  reversal.  See  section  807  and 
cases  therein  collated  by  Judge  White  In  his 
Ann.  0.  C.  P.  And,  besides,  no  reversible  er- 
ror Is  shown  In  the  absence  of  a  statement  of 
facts.   See  section  848,  White's  Ann.  C.  C.  P. 

There  is  nothing  else  raised  in  the  record 
that  we  can  otmslder  without  a  statannt  of 
facts. 

The  Jndgmuit  is  afflrmed. 


GOTCHER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.'  Hay 
22.  1S12.) 

1*  Criminal  Law  (8  504*)— Continuance — 
Abbenct  of  Witnesses— Diligence. 

Defendant  on  trial  for  theft  moved  for  a 
continnance  on  the  ground  of  absence  of  wit- 
nesses residins  in  another  county  by  whom  to 
prove  that  he  was  not  one  of  three  men  whom 
the  owner  of  the  stolen  cattle  had  seen  riding 
in  hie  pasture  late  on  the  day  when  they  were 
stolen,  and  at  a  time  when  he  could  not  recog- 
nize them,  and  also  that  he  waa  working  for 
one  of  the  absent  witnesBes  in  another  county 
and  had  not  left  such  county  until  after  the 
commissian  of  the  offense  charged.  The  court, 
in  approving  the  bill  of  exceptions  to  tbe  de- 
nial of  the  continuance,  stated  that  the  forts 
sought  to  be  shown  were  immaterial  and  in- 
Bufiictent,  and  that  defendant  when  given  an 
entire  day  to  procure  one  of  the  witnesses  re- 
siding ooiy  16  miles  away  used  no  diligence 
therein.  Held,  that  defendant  had  Bhown  no 
ground  for  a  continuance. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Lew,  Cent  Dig.  H  1321,  1322, 1332;  Dec.  Dig. 
t  BM.*] 

2.  Cbimihal  Law  (I  1099*)— Reoobi>— State- 
ment OP  Facts— FRocEEDiNOS  on  Uotion-^ 
TiUE  OF  Filing. 

A  purported  statement  of  facts,  heard  on 
defendant's  motion  for  a  continuaace,  contain- 
ed in  the  record,  but  which  was  not  filed  until 
after  adjournment  of  the  term,  cannot  be  con- 
sidered on  appeal. 

[Ed.  Note.— For  other  cases,  sfee  Criminal 
I^.^Cent.  Dig.  H  2866-2880;   Dec  Dig.  | 


8.  CBtMiRAi.  Law  (|  1120*)— Appeai<— Bzli. 
OP  ExcBFnoKB— Sgttino  Oxrt  Evidence. 
A  bill  of  exceptions,  on  appeal  from  a  con- 
viction  for  the  theft  of  cattle,  allowed  an  ob- 
jection to'  evidence  of  a  deputy  sherifiF  that  in 
ascertaining  defendant's  whereabouts  he  made 
search  and  Inouiry  and  sent  inatructions  to- 
other police,  officers.  Held,  that  as  presented 
the  bill  showed  no  reversible  error,  since  the 
court  could  not  tell  therefrom  whether  tbe 
evidence  was  admlsalbla  or  not,  oi  its  effect  on 
the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  S|  2981-2837;  Dec  Dig.  i 
1120.*] 

4.  OBtHiNAL  Law  (S  8S1*)— Eyidehcb— Rsl- 

EVANCT— FLIOHT. 

It  ts  always  permissible  to  show  flight 
and  search  for  accused. 

[Ed.  Note. — For  otber  eaaea,  see  Oriminal 
Law,  Cent  Dig.  H  776,  7T8-TO6;  Dec  Dig.  1 

351.*] 

&.  Cbiminal  Law   (B  938*)— New  Tbiai<— 

Nbwlt  Discovbbbd  Evidbnck. 

An  affidavit,  on  motion  for  a  new  trial  on- 
the  ground  of  newly  discovered  evidence,  which, 
if  tme,  shows  that  when  the  offense  was  com* 
mitted  defendant  was  at  work  for  the-  affiant 
at  a  certaiD  place  and  time  and  could  not  have 
t>een  the  person  who  committed  the  offense, 
shows  no  newly  discovered  evidence,  since,  if 
true,  it  must  have  been  known  as  well  or  better 
to  defendant  himself. 

[Ed.  Note. — For'  other  rases,  see  Criminal 
Law,  Cent  Dig.  H  2806-^7;  Dec  Dig.  t 
938.*] 

6.  Larceny  ({  5B*)  —  Btidbncb  —  Suffi- 
ciency. 

Evidence,  In  a  prosecution  for  the  theft  of 
cattle,  held  sufficient  to  sustain  a  conviction. 

[Ed.  Note.~For  other  cases,  see  Larceny, 
Cent  Dig.  H  152, 164, 16S,  167-169;  Dec  Dig. 
!  56.*] 

7.  Criminal  Law   (f  1056* )— Appeal— Ne- 
cessity OF  Exceptions. 

Where  no  exception  is  taken  to  the  failure 
of  the  trial  court  to  charge,  an  assignment  of 
error  therein  after  the  adjournment  of  tbe 
term  cannot  be  considered. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  ||  2068-2670;   Dec  Dig.  f 

105a*] 

Appeal  from  Dlatrlct  Conrt,  Nolan  Coan- 
ty;  James  L.  Sb^berd,  Judge. 

A.  W.  Gotcher  waa'cmvlcted  of  tbeft,  and 
he  appeals.  Afflrmed. 

J.  F.  Eidson,  of  Sweetwater,  for  appellant 
C.  E.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  On  October  10,  1910, 
appellant  was  indicted  for  the  theft  of  one 
cattle,  charged  to  have  been  committed  on 
Jtme  18,  1910.  Some  time  after  that  he  was 
arrested  and  made  bond.  On  November  13, 
1911,  he  was  tried  and  convicted,  and  the 
jury  assessed  bis  punishment  at  two  years 
in  the  i>enitentlary. 

This  trial  was  tbe  second  at  that  term  of 
court  It  seems  the  first  trial  was  had  some 
days  ttefore  which  resulted  in  a  hung  Jury. 
The  next  day  after  the  first  Jury  failed  to 
agree,  the  case  was  again  called  for  trial. 
The  trial  was  concluded  on  November  14, 
1911.  The  term  of  court  adjonmed  on  No- 
Yetabee  26,  1011. 
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rit  n  On  NoTenber  IStb,  when  the  canse 
wu  ctUed  for  trial  the  second  time  at  that 
term,  aniellant  made  a  motion  for  continu- 
ance on  the  ground  of  the  absence  of  Frank 
Payne  and  one  Ooker,  residents  of  Bexar 
county.  The  application  shows  he  wanted 
to  prove  hy  them  that  he  (appellant)  was 
not  one  of  three  men  whom  Thrasher,  the 
owner  of  the  cattle,  said  he  saw  riding  In 
bis  pasture  late  on  the  evening  of  June  18, 
1910,  about  sundown,  or  after  sundown. 
Thrasher,  state's  witness  and  owner  of  the 
cattle,  on  cross-examination — not  on  direct 
examination  by  the  state — did  swear  that  he 
saw  three  men  about  a  half  mile  away  riding 
fn  his  pasture  about  sundown  or  between 
sandown  and  dusk;  that  he  could  not  and 
did  not  recognize  them,  or  pretend  to  say 
who  either  of  them  was,  nor  what  they  were 
doing.  The  continuance  was  also  sought  for 
a  witness  named  Bud  Anderson,  who  lived 
in  Nolan  county.  AppeNant  expected  to 
prove  by  Andereon  that  he  was  working  .for 
btm  (Anderson),  and  that  he  never  left  No- 
lan county  for  some  time  after  the  witness 
Thrasher  swore  be  did,  and  that  he  was  then 
corresponding  with  parties  at  Douglas,  Ariz., 
relative  to  accepting  a  r>o8ition  with  them 
and  did  afterwards  accept  and  go  there  and 
work  for  them ;  and  that  he  never  left  No- 
lan county  nntll  long  after  the  witness  Boyd 
swore  he  did.  The  application  does  not  show 
that  any  proc^  whatever  was  ever  Issued 
for  any  of  these  witnesses.  The  record 
shows  that  in  considering  the  motion  for 
new  trial  on  that  ground  the  court  heard 
eiidenee.  There  Is  with  the  record  a  pur- 
ported statement  of  facts  heard  on  that  mo- 
tion, but  It  was  not  filed  until  long  after  the 
adjournment  of  the  court.  That  evidence 
cannot  be  considered  by  us  In  the  case.  Fro- 
best  V.  State.  60  Tex.  Cr.  R.  608,  133  S.  W. 
263,  and  cases  there  cited.  The  court,  In 
approving  the  bill  denying  the  motion,  did 
so  with  this  quallflcatlon:  'The  sixth  re- 
qnirement  of  defendant's  first  application 
for  continuance  was  not  compiled  with ;  nor 
were  the  facts  sought  to  be  elicited  from 
the  parties  named  as  witnesses  material,  nor 
sufficient  The  court  gave  defendant  an  en- 
tire day  to  procure  the  witness  Anderson; 
DO  diligence  was  made  to  secure  his  attend- 
ance. Ix>ngworth  was  only  16  miles  distant 
and  connected  with  Sweetwater  by  rail  and 
by  phone  and  by  telegraph,  and  witness  was 
shown  to  be  at  Longworth,"  After  a  care- 
ful consideration  of  the  whole  matter,  we 
are  of  the  opinion  that  the  application  for 
a  contlnnaDce  was  wholly  Insnffldent,  and  ap- 
pellant preeoits  no  reversible  error  on  that 
ground. 

rs]  By  another  bill  of  exceptions  appellant 
complains:  That  while  Polk,  one  of  the 
state's  witnesses,  was  on  the  stand,  the  state 
asked  htm  this  question :  "Tell  the  jury  what 
effort  as  depnty  stierUt  yon  made  to  ascer- 
tain the  defendant's  whereabouts  Immediately 


after  these  cattle  were  claimed  and  taken 
from  Freeze  &  Boyd  by  Grogan."  That  ap- 
pellant objected  to  tbls  because  it  was  Irrele- 
vant, Immaterial,  and  tended  to  prove  no 
issue  in  the  case,  and  whatever  was  done 
conld  have  been  done  for  the  purpose  of 
making  evidence  against  defendant  The 
court  overruled  these  objections,  and  the 
witness  testified :  "The  first  thing  I  did  was 
to  try  to  find  Gotcher  In  town.  1  went  on 
the  streets  and  searched  for  blm.  After  sup- 
per I  inquired  ^mong  his  associates.  Then 
I  went  to  the  train  that  went  west  and  he 
did  not  leave  at  that  time.  Then  I  sent  a 
telegram  to  the  sheriff  of  Sierra  Blanca,  de- 
scribing Gotcher,  and  told  him  to  arrest  him. 
Then  I  wired  the  police  at  El  Paso  to 
meet  the  train  and  arrest  him  there."  This 
is,  in  substance,  the  whole  of  the  bill.  It 
will  be  seen  that  from  It  we  cannot  tell 
whether  this  evidence  was  admissible  or  not 
nor  what  effect  It  had  on  the  case.  As  pre- 
sented, it  does  not  show  any  reversible  er- 
ror. Brides  this,  substantially  the  same 
testimony  was  given  by  Mr.  Crutcher,  the 
sberlflf,  without  any  objection  whatever  by 
appellant 

[4]  Again,  the  record  shows,  from  the 
state's  side,  flight  by  the  appellant  very 
soon,  If  not  immediately,  after  the  stolen 
cattle  were  Identified  and  shown  to  have  been 
sold  by  the  appellant  to  some  butchers  on 
the  very  day  the  indictment  charges  they 
were  stolen.  It  Is  always  permissible  to 
show  flight  and  search  for  an  accused. 

[S]  The  next  ground  of  appellant  Is  claim* 
ed  newly  discovered  evidence,  and  for  that 
purpose  he  attaches  the  affidavit  of  said  wit- 
ness Bud  Anderson.  Appellant  himself  does 
not  swear  to  his  motion.  He  does  not  show 
that  it  Is  newly  discovered  evidence,  becausOt 
If  the  afildavlt  of  Anderson  is  true,  it  shows 
that  on  the  day  the  cattle  were  stolen  appel- 
lant was  at  work  for  him  at  a  certain  place 
and  time  and  could  not  have  been  the  person 
who  sold  the  cattle.  Of  course.  If  this  was 
a  fact  appellant  knew  It  as  well  or  better 
than  Anderson.  This  grotmd  of  his  com- 
plaint Is  wholly  InsuOicIent  to  show  newly 
discovered  evidence.  Gray  v.  State,  144  S. 
W.  283. 

[6]  The  evidence  by  the  state  showed  clear- 
ly that  the  appellant  on  the  morning  of  June 
18,  1910,  the  date  charged  In  the  indictment 
sold  to  Freeze  &  Boyd  the  cattle  chained  to 
have  been  stolen  with  seven  others;  that 
they  paid  him  $120  In  a  check  on  a  bank  for 
the  eight  head ;  that  he  at  that  time  claimed 
to  Freeze  &  Boyd  ttmt  his  name  was  A.  W. 
Golaton;  that  he  cashed  that  check  at  the 
bank,  signing  his  name  A.  W.  Golston ;  that 
on  the  baidc  of  that  check  he  made  them  a 
bill  of  sale  to  the  eight  head  of  cattle,  sign- 
ing his  name  A.  W.  Qolston.  Other  checks 
were  imduced  where  he  had  also  signed  his 
own  name,  and  sereral  witnesses  testified 
positively  that  whoever  signed  this  check 
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signed  all  of  tbem.  These  two  witnesses, 
Freeze  and  Boyd,  Identified  him  posltfTely 
as  the  person  who  sold  them  on  that  date 
the  stolen  cattle.  It  was  also  shown  by  sev- 
eral officers  and  bank  oflldals  that  no  such 
man  as  A.  W.  Golston  was  In  that  county 
or  had  ever  lived  there.  The  evidence  clear- 
ly sustained  the  verdict . 

[7]  The  only  other  gnestlon  raised  by  ap- 
pellant la  he  claims  that  the  court  erred 
In  not  chai^ng  on  drcnmst^ntlal  evidence. 
No  such  complaint  was  made  In  the  lower 
court  In  any  way,  and,  in  fact,  no  complaint 
whatever  was  therein  made  to  the  charge  of 
the  court,  which  charge  of  the  court  is  full 
and  correct  The  first  time  that  he  assigned 
this  as  any  error  was  several  weeks  after 
the  coart  adjourned.  This  court  has  always 
held  that  assignments  filed  at  that  time  can- 
not be  considered  by  the  court ;  that  we  can 
only  consider  assignments  made  to  the  charge 
of  the  court  in  the  lower  court  hy  either 
bills  of  exceptions  or  the  motion  for  new 
trial  filed  during  the  term  of  court. 

There  beliig  no  error,  the  Jodgment  la  af- 
flrmed. 


rOWLEK  V.  STATE. 

(Ooart  of  Criminal  Appeals  of  TMai.  Kfey 
22.  1012.) 

1.  Rape  (i  33*)— A-TFEUFr  to  Gomkit  Rafi— 
Statutes— CoKerrBucTio  H. 

The  offense  deDounced  by  Pen.  Code  188S, 
art  640, -declaring  that  the  Jury  may  convict  ox 
an  attempt,  where  It  appears  on  the  trial  of 
an  Indictment  for  rape  that  the  offense,  though 
not  committed,  was  attempted  by  the  use  of 
force,  threats,  or  fraud,  as  defined  by  articles 
634-636,  muBt  be  committed  by  the  use  of 
force,  threatB,  or  fraud;  and  an  Indictment, 
alleging  that  accused  unlawfully  assaulted  a 
female  under  the  age  of  15  yean  and  attempt- 
ed to  ravish  her,  does  not  charge  an  attempt 
to  commit  rape. 

[Ed.  Note.— For  other  cases,  sea  Rape,  Cant 

Dig.  i  36;  Dec  Dig.  fi  33.»] 

2.  Rape  (I  34*)— Assault  with  Intvut  to 
Oomnr  Rapk  —  Statutobt  Ofmnsb— Ih- 

DICnCENT— "ATTEUFT.  " 

An  Indictment,  alleging  that  accused  made 
an  assault  on  a  female  under  the  age  of  16 
years  and  attempted  to  ravish  her,  charges  an 
assault  with  latent  to  rape,  in  violation  of  Pen. 
Code  1805,  art.  608,  providing  that,  where  any 
person  shall  assault  a  woman  with  intent  to 
commit  rape,  he  shall  be  punished;  tiie  word 
"attempt"  In  the  Indictment  being  aqnivalent 
to  the  word  'Intent" 

[Bd.  Note^For  oUier  eaaas,  sea  Rape,  Oent 
Dig.  II  87-41;  Dee.  Dig.  |M* 

For  other  definitions,  see  Words  and  niras- 
es^  ToL  1,  p.  621;  vol  8,  p.  7586.] 

3.  Rape  (S  16*)— Assault  with  Iittbrt  to 
Rape— BviDERCE. 

The  testimony  of  prosecntrix,  12  years 
old,  that  accused  carried  her  to  an  empty  house 
and  laid  her  down  on  the  floor  and  told  ber  to 
do  what  he  wanted  her  to  do,  or  he  would 
stick  a  knife  in  her,  and  took  her  clothes  off 
and  pulled  her  legs  apart  and  took  out  his 
knife,  and  she  escapea  from  him,  showed  an 


assault  with  latent  to  rape,  punishable  by  Pen. 
Code  1895,  art  608. 

[Bd.  Note.— For  other  cases,  see  Rapa.  Oent 
Dig.  H  11^19;  Dec.  Dig.  |  16.*] 

4.  Rape  (|  08*)— iMsmuonoHB— Issues. 

Where  the  testimour  of  prosecntrix  show- 
ed that  accused  was  guflty  of  an  assault  with 
intent  to  rape,  and  accused  relied  on  alibi,  the 
refusal  to  cnarge  on  the  lesser  degree  of  the 
offense  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig-  K  88-100;  Dec  I>lg.  |  S9.*] 

6.  Gbiuinal  Law  ({  826*)— Ikbibuotioks— 

Requests— Necessitt. 

Where  accused,  relying  on  an  alibi,  pre- 
sented no  requested  initmctions  on  the  sub- 
ject, he  could  not  complain  of  the  diarge  that 
If  the  jury  did  not  believe  that  accused  was 
present  at  the  time  and  place  of  the  commis- 
sion of  the  offense,  and  that  he  was  at  some 
other  or  different  place,  or  if  there  was  a 
resBonable  doubt  on  the  question,  accused 
must  be  acquitted,  and  that  accased  was  pre- 
sumed to  be  Innocent  until  his  guilt  was  prov- 
ed beyond  a  reasonable  doubt 

[Ed.  Note. — For* other  cases,  see  Criminal 
Lair,  Cent  Dig.  |  2005;  Dec  Dig.  t  825.*] 

6.  Cbiunal  Law  (|  939*)— New  Tbial— 

Newly  Discovebed  Evidence. 

A  new  trial  on  the  ground  of  newly  As- 
covered  evidence  was  properly  refused,  where 
accused  knew  of  the  newly  discovered  witness 
before  the  trial,  and  had  talked  with  him, 
since  he  did  not  use  ordinary  diligence  to  pro- 
cure the  witness. . 

[Ed.  Note.— For  oAer  eases,  see  Criminal 
Law,  Cent  Dig.  H  2818-2323;  De&  Dig.  | 
839.*] 

Appeal  from  District  Court;  Tarrant  Cotm- 
ty;  Jas.  W.  Swayne,  Jadgb 

Charley  Fowler  was  convicted  of  crime, 
and  he  appeals.  Affirmed. 

Lattimore,  Cummin gs,  Doyle  &  Boaldin,  of 
Ft  Worth,  for  appellant  C  B.  Lane^  Asst 
Atty.  Gen.,  for  the  State. 

HARPER,  J.  In  this  case  app^ant  was 
indicted  for  assault  with  Intent  to  rape;  the 
Indlctmeat  reading  as  follows,  omitting  the 
formal  parts:  "Did  unlawfully  make  an  as- 
sault in  and  upon  the  person  of  Cora  Lee 
Stout  a  female  uuder  the  age  of  15  yeara, 
and  not  the  wife  of  bim,  the  said  Charley 
Fowler,  did  then  and  there  attempt  to  ravish 
and  have  carnal  knowledge  of  the  said  Cora 
Lee  Stout" 

1.  There  Is  a  Judgment  In  the  record  over- 
ruling the  motion  to  quasti  the  Indictment; 
but  the  motion  Itself  does  not  appear  in  the 
record.  Looking  to  the  motion  for  a  new 
trial,  in  paragraphs  6,  7,  and  8,  we  find  the 
complaint  was  made  that  the  Indictment  at- 
tempted to  charge  appellant  "with  an  at- 
tempt to  commit  rape,"  and  was  Insnfflcieot 
to  charge  that  offense;  and,  further,  that 
the  Indictment  Is  Insufflelent  to  charge  an 
"assault  with  Intent  to  commit  rape,"  and 
the  court  erred  In  snbmlttlnft  tiie  latter  of- 
fense to  the  Jury. 

[1]  This  brings  into  review  articles  608 
and  640  of  the  Penal  Code.  In  the  cases  of 
Rrown  t.  State,  7  Tex.  App.  509,  Bvxxw^  t. 
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Stite^  21  m.  App.  566, 1  S.  W.  408,  Taylor 
T.  State,  22  Tes.  App.  529.  8  S.  W.  763,  08 
Am.  686,  BIflton  t.  State,  28  Tex.  A^ 
aM,  4  &  W.  574,  Melton  t.  State.  24  Tex. 
App^  284,  6  S.  W.  39,  Keasftn  t.  State,  28 
Ttt.  App.  227,  12  S.  W.  001,  19  Am.  St  Bep. 
838,  it  is  deariy  beld  that  these  statotes  en- 
ate  sqiaiate  and  dlsttDCt  offenses;  and  by 
arttcie  640  tt  Is  prarlded:  "If  It  anpears  on 
Oe  trial  an  Indlctm^t  for  rape  tbat  the 
offense,  tbcnigh  not  committed,  was  attempt- 
ed by  the  use  of  any  of  the  means  spokesi  of 
In  articles  634,  685  and  686;  but  not  snch 
as  to  bring  the  offeaise  wltiiin  tiie  definition 
«f  an  Msaolt  ifltb  Intent  to  commit  rape, 
the  jury  may  find  the  dtfaidant  guilty  of  an 
attempt  to  commit  the  offoise.* "  Article 
684  defines  "force,"  article  685,  "threats," 
and  article  636  "fraud."  So  the  offense  de- 
nonnoed  by  article  6M  nrast  be  committed 
by  tile  ase  ot  force,  tlureats,  or  ficand,  as  de- 
fined In  tbose  articles;  and  it  Is  clear  that 
the  IndlctmeKit,  herein  copied,  does  not 
charge,  nor  seek  to  charge,  tbat  offense;  and 
the  aothoHtles  qnoted  by  ^^Uant,  showing 
tbat  tbe  ladletment  te  Insnadent  to  charge 
that  offense,  conebUy  state  the  law. 

However,  tads  case  was  not  tried  on  the 
thetny  tiUit  tbe  Indlcbnent  charged  tbe  of- 
fense ddtawd  in  article  640,  and  the  court 
did  not  sntmilt  tiiat  offeaiBe  to  the  Jury ;  but 
ft  was  claimed  by  the  state  that  the  offoue 
charged  in  the  indictment  was  an  assault 
with  Intent  to  commit  rape,  as  defined  by 
article  606,  and  this  Is  the  offense  the  court 
submits  to  the  Jury  for  th^  determination. 

[1]  Article  608  reads:  "If  any  person  shall 
assanlt  a  woman  with  intent  to  commit  the 
offense  ot  rape,  he  ahall  be  punished  by  con- 
finement In  the  penitentiary  for  any  term 
of  years  not  less  than  two."  Under  this  ar- 
ticle of  tbe  Gode,  it  has  been  held,  to  cha^ 
this  offense  on  a  female  onder  the  age  of 
consmt,  it  Is  nnnecessary  that  fbrce.  threats, 
or  fraud  wwe  used.  In  the  case  of  Moore 
T.  StatB»  20  Tex.  App.  27S.  Judge  White, 
qieaklng  for  tbe  court,  holds:  "Where  the 
injured  female  is  under  the  iwe  ot  10  years, 
it  Is  ndther  necessary  to  allege  In  the  in- 
ffictmoit,  nor  to  prove  on  trial,  that  the  of- 
fense was  committed  "with  or  without  con- 
sent and  wUb  or  wltiiont  the  use  of  f  orc^ 
threats  or  fraud,*  because  carnal  connection 
with  a  female  ot  mcb.  tender  years  Is  per 
se  rape  under  any  and  all  drcumstances, 
whether  with  her  consent  or  not  Penal  Code, 
art  528.  Allegations,  thm,  of  force,  threats, 
and  fraud  should.  In  such  cases,  never  be 
used.  Standard  precedents  and  prescribed 
forms  do  not  contain  them.  1  Whart  Free 
of  Ind.  189,  190;  1  Blsh.  Crlm.  Proc  |  481; 
WiUsm's  Grim.  Forms,  Nos.  874,  376,  pp.  167, 
168;  llftyo  t.  Btate^  7  Tex.  App.  342;  Olb- 
flon  State,  17  Tex.  App.  -674;  [State  t. 
Qann  BO  Conn.  57a" 

It  Is  tftus  seoi  that  In  diarglng  a  Tlolatton 
of  artldn  608  on  a  female  under  fifteen  years 
It  Is  only  necessary  to  allege  and  prove  that 
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an  OMSutt  was  made  with  the  Intent  to  com- 
mit the  offense  of  rape.  In,  this  indictment 
It  is  alleged  that  defendant  made  an  assault 
on  tbe  female  and  did  then  and  there  at- 
tempt to  rovtth  and  hare  carnal  knowledge 
of  the  said  Cora  Lee  Stout  In  the  case  of 
Taylor  v.  State,  44  Tex.  Or.  B.  163,  69  S.  W. 
149,  it  Is  lield  that  an  Indictment  drawn  in 
terms  similar  to  this  one  charges  an  offense 
under  article  608;  and  tbe  use  of  the  word 
"attempt"  In  lieu  of  the  word  "Intent"  In 
the  Indlctmrat  is  taeld  to  be  a  sufficient  com- 
pliance with  tbe  Code.  Hr.  Bishop,  in  his 
Procedure,  si^:  "It  seems  Impossible  to 
doubt  that  the  only  distinction  b^een  an 
'Intent*  and  an  "attempts  to  do  a  thing  Is  Uiat 
Uie  fonner  Implies  the  purpose  only,  while 
the  latter  implies  both  tbe  puripose  and  an  ac- 
tual effort  to  carry  tbat  purpose  Into  execu- 
tion." Atkinson  v.  State,  84  Tex.  Or.  R.  424, 
80  S.  W.  1064;  Hart  t.  States  38  TeX.  888; 
Brown  T.  State,  27  Tex.  App.  330,  11  S.  W. 
412;  Witherby  t.  State,  89  Ala.  702;  State  t. 
Bullotffc,  13  Ala.  418;  Oandy  v.  State,  18 
Neb.  445,  14  N.  W.  148;  Scott  v.  People,  141 
la  195,  80  N.  E.  320;  United  States  v.  Bam- 
aby  (0.  C.)  51  Fed.  20;  State  Erans,  27 
Utah.  12.  73  Pac.  1017:  Johnson  t.  State,  27 
Neb.  687.  48  N.  W.  426;  State  T.  McGinnls. 
168  Mo.  105,  69  S.  W.  88.  It  Is  thus  seen  the 
allegations  In  the  Indictment  are  sufficient 
to  chai^  an  offense  on  a  female  under  15 
years  of  age,  unAer  article  608;  and  the 
court  fUA  not  err  in  orerruling  the  motion  to 
quash  the  Indictment  and  in  submitting  this 
oftense  to  tbe  Jury  In  his  charge.  The  case 
of  Wyrias  v.  State,  142  S.  W.  586,  is  not  In 
conflict  with  the  case  of  Taylor  t.  State,  44 
Tex.  Cr.  R.  168,  60  S.  W.  149,  nor  with  thU  - 
holding.  In  the  Wyrlas  Case,  the  court 
submitted  tbe  offense  denonnced  by  article 
608,  and  the  Jury  found  appellant  guilty  of 
the  offense  d^ed  by  article  640;  and,  as  the 
court  submitted  only  the  offense  defined 
article  608,  the  case  was  reversed.  Had  the 
conviction  been  under  the  first  count  In  tbe 
indictment  and  which  was  the  only  one  BUh> 
mitted  by  the  court  to  the  Jury,  the  convic- 
tion would  have  been  permitted  to  stand. 
And  this  indictment  properly  charging  an  of- 
fense on  a  female  under  15  years  of  age,  un- 
der ardde  000,  it  was  only  necessary  for 
the  court  to  define  what  was  meant  by  as* 
sault  and  it  was  not  necessary  to  define 
force,  or  state  that  the  offense  must  have 
been  committed  by  force;  for  this  offense 
can  be  committed  with  or  without  the  con- 
sent of  tiie  Injured  female. 

[3]  Oora  Lee  Stout  Is  shown  to  have  been 
only  12  years  of  age;  and  she  tesUfled  tbat 
she  carried  the  baby  to  her  mother,  and  was 
returning  borne,  and  had  stepped  upon  the 
gallery,  when,  to  use  her  own  language,  "ap- 
pellant grabbed  me  and  carried  me  down 
tiiere  dose  to  Royal  street  to  an  empty  bouse; 
and  he  laid  me  down  on  the  floor,  and  be 
said  If  I  dldnt  do  Just  as  he  told  me  to  he 
would  8tl<^  a  knife  In  me.   He  dldnt  do 
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notbioff;  tmt  be  said  he  was  going  to.  Eto 
lutd  bold  of  me.  He  laid  me  on  the  floor, 
and  he  took  snj  panties  off  of  me;  that  he 
pulled  my  legs  apart,  and  he  said  what  I 
have  said,  and  polled  bis  fcnlfe  oat  and  laid 
it  aside  of  him.  That  Is  all  that  was  done. 
I  never  said  anything  to  falm.  I  told  blm  I 
was  going  to  tell  my  mother  when  I  got  home. 
That  Is  all  he  said  to  me.  He  said  If  my 
pussy  ain't  big  enough  be  will  cut  It  big 
enough;  and  I  commenced  hollerb^  and  he 
was  afraid  the  people  In  the  next  house 
would  heat  me,  and  he  tried  to  get  me  in  the 
bam,  and  I  got  loose  from  blm  and  got  home. 
Every  Ume  I  would  try  to  holler  be  would 
put  bis  band  over  my  mouth,  and  then  I 
would  get  his  band  off.  I  got  loose  from  him 
while  we  was  going  to  the  bam.  He  run  me 
pretty  near  to  my  bouse.  Mrs.  Hai^ve,  po- 
lice matron  at  the  city  hall,  has  my  panties; 
the  county  attorney,  Mr.  Brown,  got  them 
out  of  the  bouse.  This  occurred  In  FL 
Worth,  Tarrant  county.  Texas." 

[4]  2.  Ai;^lant*B  defense  was  an^  alibi. 
This  did  not  present  the  Issue  of  simple  as- 
sault If  the  prosecuting  witness'  testimony 
was  true,  it  was  an  assault  to  rape.  If  ap- 
pellant's testimony  was  tme,  be  was  guUty 
of  no  offense,  for  he  says  he  was  not  there, 
but  at  home;  therefore  the  court  did  not  com- 
mit an  error  In  not  charging  on  the  reason- 
able doubt  as  between  degrees  of  an  offense. 
If  the  evidence  raised  the  Issue  of  the  lesser 
degree  of  offense,  there  would  be  some 
strength  In  appellant's  contention  in  this  re- 
spect; but,  Inasmucb  as  the  testimony  did 
not  call  for  a  charge  on  simple  assault,  the 
failure  of  the  court  to  charge  on  reasonable 
doubt  as  between  degrees  will  not  be  consid- 
ered. 

[5]  3.  The  court  charged  the  Jury:  "If  you 
do  not  believe  from  the  evidence  that  defend- 
ant was  present  at  the  time  and  place  when 
and  where  the  offense,  If  any,  was  commit- 
ted, but  that  he  was  at  some  other  and  differ- 
ent place,  or  if  you  have  a  reasonable  doubt 
as  to  whether  this  Is  the  case,  then  you  will 
find  him  not  guilty.  The  defendant  is  pre- 
sumed to  be  Innocent  until  bis  guilt  is  es- 
tablished by  legal  evidence  beyond  a  reason- 
able doubt;  and  If  you  have  a  reasonable 
doubt  of  bis  guilt  you  will  acquit  him."  Ap- 
pellant, in  his  motion  for  new  trial,  insists 
that  the  court  should  have  presented  a  more 
full  and  specific  charge  on  allbL  Appellant 
requited  no  charge  In  this  respect,  and  in 
the  case  of  Jones  v.  State,  63  Tex.  Cr.  R. 
181, 110  S.  W.  741, 126  Am.  St  Rep.  776,  this 
court  held  that,  where  the  defense  of  alibi 
arises  In  a  case,  and  the  court  submits  the 
Issue  of  defendant's  guilt  and  charges  the 
doctrine  of  reasonable  doubt,  this  Includes, 
of  necessity,  a  finding  by  the  Jury  as  to 
whether  defendant  was  preset  or  not;  and 
the  case  should  not  be  reversed,  In  the  ab- 
sence of  requested  Instructions. 


[|]  4.  There  vos  no  <a  rt/CuiODg  a 

new  trial  m  the  ground  of  newly  diaooreted 
erldencb  Appellant's  teatimooy  and  the  tes- 
timony of  the  mother  of  the  witDeas,  alleged 
to  be  newly  diacoyered,  ahows  that  appellant 
knew  before  the  trial  that  audi  wltneaa  was 
present  on  the  occaalMi.  Appdhint  and  Mrs. 
Joyce  tesUty  to  many  facta  that  it  is  allied 
this  newly  disoovered  wltneaa  would  testis 
to,  and  the  tertlmony  of  both  of  them  ahowa 
that  they  knew  the  wltnees  waa  preeent  on 
that  occasion;  for  they  dalm  aK>^lant  wu 
talking  to  the  witness  m  this  occasion.  A  new 
trial  will  not  be  graz^  for  newly  dlscorered 
evldenoe  irtilch  could  have  beoi  discovered 
by  the  nae  of  ordinary  dlUgenob  Carrloo 
State,  86  Tex.  Cr.  B.  618,  38  8.  W.  87.  and 
authorities  cited  In  section  1149,  White's 
Ann.  Proc  And  It  has  beoi  held  that  ue^ 
discovered  evidence  wlU  net  anthorlae  a  new 
trial,  if  the  purpose  of  audi  evidenoe  be  mere- 
Ij  to  Impeach  or  discredit  a  witness  who  haa 
testified  on  the  trial.  Barber  State,  3S 
Tex.  Or.  B.  70^  81  B.  W.  640;  Butts  T- 
States  39  Tex.  Or.  B.  864,  88  B.  W.  866; 
snbdlvlalon  8  of  BecOaa  1148,  Whiter  Ptooe- 
dure. 

The  other  matters  complained  of  in  tt»  mo- 
tion present  no  wror,  and  the  Jndgmeat  ia 
affirmed. 


BHBA  v.  8TATB. 

(Oonrt  of  Giiminal  Appeals  of  Texas.  March 
20,  1912.   On  Motion  for  Behearing, 
Jane  19, 1912.) 

1.  CsimHAL  hiw  (I  988*)— Nkw  Taui,— 

Obounds. 

Newly  discovered  evidence  for  which  a 
new  trial  waa  asked  in  a  murder  case,  combined 
with  that  shown  on  motion  for  continuance  for 
an  absent  witness,  the  doolal  of  which  was  also 
made  a  groond  for  asking  a  new  trial,  held  to 
show  tbat  the  new  trial  was  improperly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  U  2806-2810,  2317;  Dae.  Dig. 
fi  088.*] 

2.  HoiaciDs  ({  300*)— TaiAX<— iNSTBUOnoirs 
— Self-Defknsb. 

Where  accused's  testimony  did  not  show 
an  actual  attack  on  him  by  deceased,  but  mere- 
ly that  deceased  started  towards  him  as  if  to 
attack  bim,  the  jury  sbonld  have  been  instruct- 
ed that  if  deceased  attacked  accused,  or  it  rea- 
sonably appeared  to  accused  from  his  stand- 

goint  that  deceased  was  about  to  attack  him, 
e  had  a  right  to  defend  himself,  and  an  in- 
struction requiring  tiie  jury  to  find  an  actual 
attack  in  order  to  justl^  self-defense  wu  im- 
proper. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |S  614,  616-620.  622-630;  Dec.  Dig. 
1  300*] 

3.  CaiuiNAi.  Law  (if  781.  407*)— Bvidencb 

— EXCLAMATIOnS  IN  PBBBSnGX  OT  ACCUBBO. 

Testimony  of  a  witness  tbat  Just  after  tbe 

shooting  a  third  person,  who  was  shown  by  tbe 
testimony  to  be  near  accused  and  deceased, 
asked  accused  what  he  meant,  was  properly 
admitted,  but,  it  appearing  that  accused  made 
no  reply,  the  jury  should  nave  been  instructed 
to  disregard  it,  unless  they  believed  beyond  a 
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reasonable  doabt  that  tecnnd  heard  Ike  qiwi- 

tion  or  exclamation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1864-1871,  1898.  898-900. 
901.  802,  049,  968,  970.  971;  Dec  Dig.  it  781» 
40T.*] 

On  Motioa  for  Behearing. 

4.  OUMINAI.  Law   (I  S9S*)— CONTinUAHOS— 

DiLioBncB— Takiho  Dbfobihon. 

Where  the  absence  of  a  vitnesi  for  which 
a  eontinnanee  waa  aaked  was  doe  to  temporary 
itiness,  the  failare  to  take  her  deposition  did 
not  show  a  lack  of  diligence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  188B-mi;  Dee.  Dig.  1 
58&*] 

Appeal  from  District  Court,  HUl  Countr.; 
C.  M.  Smithdeal,  Judge. 

Bob  Rhea  was  ccQvlcted  of  murder  In  the 
second  degree,  and  be  appeals.  Beversed  and 
remanded. 

A.  P.  McKlnnon.  of  HlUsboro,  and  a  T. 
Ozeenwood,  of  Dallas,  for  a]K>ellant  (X  BL 
lAue,  Asst  Atty.  Gen.,  for  the  State. 

HAKPBB,  J.  Appellant  was  InOteted, 
i^uurged  with  mnrdar,  tried  and  convicted  of 
murder  In  the  second  degree,  and  his  punish- 
m»t  assessed  at  20  years'  conflnement  In  the 
state  penitentiary. 

[1]  When  the  case  was  called,  aroeUant 
died  Us  first  application  for  a  continuance, 
alleging  tliat  Iw  bad  bis  wife  duly  snbpcenaed, 
and  tbat  abe  was  In  a  delicate  condition  <hi 
account  of  bdng  in  an  advanced  state  of 
pregnancy.  To  this  appUcatlon  be  attacbed 
ttae  sworn  certiflcate  of  Dr.  ITrank  M.  Doug- 
Uias,  wbo  certified  that  he  bad  examined  Mrs. 
R.  F.  Bbea  {a^ellant's  wife),  and  found  ber 
according  to  history  of  case  and  information 
gained  by  pbyidcal  examination  to  be  in  tbe 
last  month  of  gestation  or  pr^cnan^,  and 
lie  consldwed  It  nnsafe  fbr  tier  to  appear  in 
■  court  as  a  witness.  We  bare  careftlly  read 
tbe  statement  of  evidence  expected  to  be 
proven  by  her,  and,  in  the  light  of  the  entire 
record,  we  think  her  evidence  would  be 
very  material.  A  knife  was  found  by  de- 
ceased. Appellant  testified  deceased  was  ad- 
vancing on  him  with  a  knife  at  the  time  be 
shot.  Mrs.  Lewis,  wife  of  deceased,  testified 
sbe  had  never  seen  her  husband  with  a  Imlfe, 
and,  upon  being  banded  tta^  knife  found  by 
deceased's  body,  stated  she  liad  never  seen 
her  husband  with  that  knife.  Appellant 
states  that  he  desired  to  prove  by  his  wife 
that  the  knife  found  by  appellant  did  not  be- 
long to  appellant,  and  states  she  would  so 
testify.  This  was  a  vital  issue  in  the  case, 
and,  if  the  state  was  going  to  use  the  wife  of 
deceased  to  prove  that  tbe  knife  did  not  be- 
long to  deceased,  appellant  was  entitled  to 
bav«  bis  wife  present  to  testify  that  the 
knife  did  not  belong  to  him.  Appellant  states 
otta«r  material  facts  he  expects  to  prove  by 
ber.  Another  clrcumatance  in  the  case: 
Mr&  Lewis  ^tified  that  she  bad  never  seen 
her'  husband  with  a  knife  of  any  kind.  Ap- 


pellant in  bis  motion  for  a  new  trial  attaches 
the  affidavit  of  J.  M.  Campbell,  who  swears 
that  he  knew  deceased;  that  In  December 
prior  to  tbe  killing  In  January  he  traded  for 
a  podietknlfe  with  deceased,  and  at  that 
time  deceased  owned  and  had  In  his  posses- 
sion two  knives;  that  he  had  never  told  ap- 
pellant or  his  attorney  about  this  matter  be- 
fore the  trial,  but  he  had  so  testified  before 
the  grand  Jury.  A  member  of  the  grand 
Jury  testifies  that  Mr.  Campbell  did  so  tes- 
tify before  the  grand  Jury,  but  he  did  not 
describe  the  knife  found  by  the  body  of  de- 
ceased as  being  one  of  tbe  l^nlvea  In  posses- 
sion ot  deceased  in  December.  As  the  state 
was  contending  that  deceased  owned  no 
knife  this  would  be  material  testimony. 

On  the  trial  of  tbe  case,  Dr.  Young,  a 
veterinary  surgeon,  testified  tbat  on  Satur- 
day before  the  trial  in  front  of  the  tenpln 
alley  In  dillsboro,  he  heard  defradant  re- 
mark: "I  am  Bob  Rhea.  I  killed  a  son  of  a 
bitch  at  Itasca."  Dr.  Young  says  Dr.  Rober- 
son  was  present  and  told  aM>elIant  to  be 
quiet  Appelant  In  bis  testimony  denied 
making  any  such  statement  On  the  motion 
for  a  new  trial  he  shows  that  at  the  time  of 
the  trial  Dr.  Roberson  was  absent  from  Hill 
county,  and  did  not  return  until  after  the 
trial,  and  Dr.  Roberson  swears  that  no  such 
stqtement  was  made  in  his  presence  and  bear- 
ins;  that  appellant  was  talking  to  bim  at 
the  time,  and  what  appelant  did  aay  was, 
in  substance,  "when  a  man  got  in  trouble, 
it  looked  like  everything  went  against  him, 
and  tbat  a  son  of  a  bltcb  ot  an  oflBcer  had 
arrested  blm  that  day;  that  ai^lant  was 
not  talking  about  deceased,  Steve  Lewis,  at 
all."  This  tesOnuniy  would  have  been  v^y 
material,  as  all  the  evlden<%  shows  that  ap- 
pellant ai^  deceased  were  neighbors,  and 
their  famlUes  visited,  and  they  apparaitly 
were  on  good  terms  until  a  few  moments  be- 
fore the  liomlclde.  This  testimony  of  Dr. 
Young  was  about  the  only  testimony  which 
would  ii^cata  animosity  on  tbe  part  of  ap> 
pellant  toward  deceased  at  Uie  time  of  and 
prior  to  Ute  klIUi« 

Attached  to  tlw  motion  for  new  trial  is 
the  aifidavlt  of  Mrs.  Rhea,  his  wif^  who 
swears  tbat  she  is  expecting  to  be  confined 
during  tbat  month;  tbat  tlie  knife  found  by 
deceased  did  not  bdong  to  her  husband;  that 
deceased  and  appellant  were  on  friendly 
terms,  and  ttae  families  dally  visited  each 
other.  She  further  states  facts,  which,  If  be- 
lieved, would  account  for  appellant  being 
armed  at  the  time  of  the  killing,  wholly 
conslst^t  with  his  contention.  Taking  all 
this  into  consideration,  we  think  the  con- 
tinuance should  have  bem  sustained  or  new 
trial  granted. 

[2]  Appellant  testified  to  deceased  cursing 
him  on  tbe  evening  of  tbe  difficulty,  and  that 
Mr.  Worley  asked  deceased  to  leave  tbe  res- 
tanrant,  whsn  deceased  told  an>ellant  if  be 
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would  eome  oat  "he  would  settle  it"  with 
hfm;  tb^  haTtns  had  some  words  ahoat 
money  matters.  Appellant  further  testified 
that  he  declined  to  go  outside,  and.  when  he 
told  deceased  he  would  not  go  out,  deceased 
jerked  the  door  open,  drew  his  knUe,  and 
started  back  In  saying,  "We  will  settle  It 
now;"  that  when  deceased  started  towards 
him  with  the  knife,  believing  that  deceased 
would  cut  him  and  kill  him,  he  drew  bis 
pistol  and  fired.  The  court  tn  his  cbarge  in- 
structed the  Jury  that  if  they  believed  that 
"deceased  had  made  an  attack  on  defendant" 
from  which  It  reasonably  appeared  to  defend- 
ant that  his  life  was  In  danger,  or  he  was 
In  danger  of  serious  bodily  Injury,  he  would 
be  justified  in  shooting.  Appellant  inslats 
that  his  testimony  did  not  show  an  actual 
attack  bad  been  made,  and  the  jury  were 
misled  by  the  charge,  In  that  tbey  were  led 
to  beltoTe  that  appellant  would  not  be  au- 
thorized to  defend  himself  until  he  was  ac- 
tually attacked.  Upon  another  trial  the  court 
should  instruct  the  jury  that  If  deceased  had 
attacked  defendant  or  It  reasonably  appear- 
ed to  him,  from  his  standpoint,  that  deceased 
was  about  to  attack  htm,  he  would  have  a 
right  to  defend.  It  Is  the  law  of  tbla  state 
that  a  pu-son  has  the  right  to  act  If  from  the 
acta  or  conduct  of  deceased  It  reasonably  ap- 
peared to  him  that  a  deceased  person  was 
then  and  there  about  to  attack  him,  as 
well  as  If  the  attack  had  actually  been  made. 

[3]  Appellant  reserved  a  bill  of  exc^itlons 
to  the  witness  Hollls  Campbdl  being  per- 
mitted to  state  that  jnst  after  the  shooting 
be  heard  John  Worley  say  to  the  appellant, 
"What  in  the  hell  do  you  mean,  Bob7*  Wor- 
ley,  when  placed  on  the  stand  by  defendant, 
denied  wring  this  lai^niage  hut  says  he  re- 
marked, "what  do  you  mean?"  The  evldasee 
shows  defendant  made  no  reply.  Defendant 
denies  hearing  Worley  make  any  statement, 
or  that  WOTley  asked  him  any  question. 
Campbell,  Worley,  and  the  appellant  are 
placed,  by  the  evidence  in  each  close  prox- 
imity to  each  other  the  court  did  nc^  err  In 
admitting  the  testimony  for.  If  either  of  the 
questloua  were  aafced  and  tbe  defendant 
beard  them,  they  were  such  as  to  elldt  an 
answer  from  defendant,  and  hta  fitUure  to 
respond  was  legitlmato  mattw  to  go  before 
tile  jury.  Bat  as  the  defendant  In  his  testi- 
mony positively  denied  hearing  Worley  make 
any  remark,  or  a^  any  question,  the  court, 
In  his  charge  slranld  bare  instmcted  tiie  Jory 
that  If  they  from  the  erldeaace  twUered  be- 
yond a  reasonable  doabt  he  heard  the  ex- 
damatlon  or  question,  it  could  be  oi»sldered 
1^  them  In  passliq;  oa  the  evldeoo^  but  if 
they  did  not  find  be  beard  such  reina^  or 
had  a  reasonable  doubt  thereof,  thegr  woald 
not  consider  this  matter  for  any  parpose. 

There  are  a  number  of  other  grounds  In 
the  motion  for  a  new  trial,  but,  as  they  wiU 
not  likely  occur  on  another  trial,  «e  wiU  not 


discuss  ttiem.  For  tbe  errors  tbove  pointed 
out,  the  Jndgmrat  in  this  case  Is  reversed, 
and  tbe  cause  rwaanded. 

On  Motion  for  Rehearing. 

[4]  The  state  has  filed  a  motion  for  re- 
hearing la  this  ease,  and  earnestly  insists 
that  we  were  in  error  in  holding  that  the 
court  erred  iu  overruling  the  application  for 
a  continuance.  We  have  studied  the  record 
again,  but  we  cannot  agree  to  the  proposition 
that  it  was  the  duty  of  appelant,  knowing 
that  his  wife  was  In  such  condition  that  she 
could  not  attend  court,  to  have  taken  ha 
deposition.  Mr.  Wbartoo,  in  bis  Law  of 
EMdence,  1  179,  says:  "The  rule  Is  laid  down 
by  Lord  Ellenborouti^  that,  where  a  witness 
Is  taken  111.  the  i»arty  reqitfrlng  his  testi- 
mony should  move  to  put  off  tlie  trial,  as  It 
Is  less  <H>en  to  <^>jection  and  akmm.  It  Is, 
ot  course,  in  sodi  cases  a  conflict  of  eonven' 
lencee;  bat  in  criminal  trials,  wb»e  tbe 
objection  to  secondary  evidence  is  peculiarly 
strong.  It  has  been  ruled  that  tiie  deposttirai 
of  a  wonmn  who  was  so  near  ber  oonflne- 
ment  as  to  be  nofttde  to  attend  trial  ooald 
not  at  oommon  law  be  reeelTed."  It  is  only 
permanent  Illness  that  renders  the  tesUnmy 
admlssiiyie.  And  if  appelant  bad  taken  tbe 
d^sltlon  of  his  wlCe^  and  the  state  had  ob* 
jected  and  shown  tbe  atduMsB  was  only  tem- 
porary, tbe  court  would  i«opei4y  have  sns- 
talned  the  obJeeUon;  ttiweCbre  appsUant 
was  raxt  lacking  In  dUlgence  when  It  was 
shown  that  a  snt^Mena  had  ben  issned  and 
swred,  and  tliat  she  was  so  dose  to  her  con- 
flnenvuit  that  she  could  not  attend  court. 
He  followed  the  advice  <tf  Lord  ISlenboroagh. 
and  moved  to  postpoie  the  case,  and  this 
has  always  been  btid  ground  fbr  a  contin^ 
nance  on  tiie  first  application  irtmi  tbe  tes- 
timony Is  materiaL 

The  motion  for  rehearing  is  overruled. 

DAVIDSON.  P.  3.,  not  sitting. 


GOUFTON  T.  8TATB. 
(Conrt  of  Criminal  ^j^als  of  Texas.  June  6^ 

L  CBiuiitAL  Law  ({  1003*)— AppeaIt-Bzu. 

OF  ExcBPTiona. 

Where  there  is  no  bill  of  exceptions  to  a 
judgment  of  conviction  other  than  to  tbe  denial 
of  a  motion  for  new  trial,  the  bill  cannot  be 
treated  as  a  bill  of  excepUona,  and  tbe  qees- 
tioni  must  be  revlewied  as  raised  by  the  aMtton 
for  new  trial. 

[Ed.  Note.~For.  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2828-2833,  2919,  2920;  Dea 
Dig.  { 1098.*] 

2.  Indictment  and  Intobuation  ({  79*)  — 

SiTFnCZBNOT. 

In  an  Indictment  (or  robbery  of  artidee 

from  two  man,  where  they  had  been  minutely 
described,  the  use  of  the  word,  "respectfullj. 
after  the  allegatlfm  that  tiie  articles  were  the 
property  of  the  two  vietias,  Instead  of 'tbe 
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word  "rfltpactlrelj,"  v«g  not  laWwdiDg,  wad 
DO  sroand  for  attack  on  appeal. 

[Ed  Note.— For  other  caseau  see  Indictment 
and  Information,  Gent  IMv.  H  209-214;  Dee. 
Wg.  i  79.*] 

B,  BOBBEBT  (I  17*)— iHDICTMIinB— DnOUP- 

nos  or  Pbopxbtt  Takkn. 

An  indictment  for  robbery  alleging  that 
the  pcopert;  taken  was  ulver  coin  of  the  value 
of  |1.S0  sufficiently  deacribei  it 

[Ed.  Note.— For  other  cases,  see  Bobbery, 
Cent  Dig.  H  16-28,  2S;  Dec.  Dig.  1 17.*] 
4.  Cbiuinai,  Law  (|  1000*)— ▲ppkaI/— Biix 

or  ExcEvnoNS. 

Where  not  presented  by  a  bill  of  excc^ 
tions,  the  appellate  court  cannot  review  the 
error  of  the  trial  court  in  rushing  through  the 
case  without  giving  accused,  who  waa  too  poor 
to  employ  eounad,  an  opportunity  to  prosaat 
any  defenae, 

[Sd.  Not«^-^<Hr  other  casei.  sea  Criminal 
Im  Cent  Die.  H  2653,  2780,  280S-2827, 
t!927,  2828,  2048,  8204 ;  Dec  Dig.  |  1090.*] 
6u  CnioNAL  Law  (t  641*)  — Tmal  — Repm- 

8ENTATX0N  BT  COUNBEI^ 

Where  tike  trial  court  fioand  that  accused 
was  Intelligent  and  desired  to  conduct  bis  own 
defense^  and  required  the  clerh  to  aommon  the 
only  witness  that  he  desired,  accused  cannot 
complain  that  be  waa  not  given  counsel,  and 
that  the  case  was  q)eedUy  coBdnctedi 

[Ed.  Note.— For  other  caSM,  see  Criminal 
Law,  Cent  Dig.  K  1496-1S06;  Dec.  Dig.  i 
641.*] 

6k  Cbihiital  Law  (|  366*)— Evidinck— Bxlx- 

TANCT. 

In  a  prosecution  for  the-  robbery  of  two 
persona  who  were  companions,  where  it  ap- 
peared that  the  robbery  of  both  of  them  waa 
part  of  one  transaction,  evidence  of  each  of 
the  robberies  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  807:  Dec.  Dig.  |  36fi.*] 

7.  RoBBKBT  (S  27*)— Tbial— iNSTSDcnona 

In  a  prosecQtton  for  robbsi?,  where  the 
indictment  charged  that  accused  robbed  two 
companions,  and  evidence  of  both  robberies  was 
admitted,  tho  charge  properly  required  the  jury 
to  believe  that  accased  robbed  both  of  the 
companions  of  the  property  described  before  a 
verdiot  of  guilty  sbould  bs  rendered, 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  H  38-10:  Dec.  Dig.  |  27.*] 

8.  CBiiaNAL  Law  (1  1036*)— Appeal— Pbes- 

ERTATION  OF  GBOUNDB  OF  REVIEW  IN  COCTBT 

Bhlow. 

In  a  prosecution  for  robbery,  aocused  can- 
not complain  that  evidence  showing  that  he 
robbed  two  companions  at  the  same  time  was 
admitted,  where  there  was  no  motion  to  com- 
the  state  to  elect  And  no  complaint  of  the 
eridenee  was  made  until  after  judgment 

[E6.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  H  im,  1640;  SB80-2641;  Dec 
Dig.  I  1036.*]  " 

0.  Cbihikax  Law  (f  88S*)— ^Tbial— Tebdict. 

In  a  prosecution  for  robbery,  a  verdict 
Oat  "We,  the  jui7.  find  accused  guilty  and 
assess  the  peoaltr  at  Ave  years  in  the  paniteor 
tiary,"  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Criminal 
^^^Cent  Dig:  It  2104r-210e:   Dee.  Dig.  | 

Appeal  from  District  Court,  Williamson 
Connty;  Chaa.  A.  Wilcox,  Judge. 

G.  B.  Compton  waa  convicted  of  robberr. 
and  be  appealL  Affirmed. 

C  E.  LaiUk  AflBt  Atty.  Geo.,  for  ttie  State. 


PBBNDEBQAST,  J.  Appellant  WM  con- 
victed of  robbery  and  given  the  lowest  pen- 
alty— five  years  in  the  penitentiary. 

The  charging  part  of  the  indictment  Is  as 
follows :  "That  0-  B.  Compton,  In  saM  coun- 
ty and  state,  oa  or  about  the  7th  day  of 
October,  In  the  year  of  our  Lord  nineteen 
hundred  and  eleven,  and  before  the  pr^ent- 
ment  of  this  Indictment,  did  then  and  there 
unlawfully  and  willfully  make  an  assault 
upon  the  person  of  Rufus  Biley,  and  Bob 
Jamison,  and  did  then  and  there  by  said  as- 
sault and  by  said  violence  to  the  said  Rufus 
Riley  and  the  said  Bob  Jamison,  and,  by  put- 
ting the  said  Rufus  Riley  and  the  said  Bob 
Jamison  In  fear  of  life  and  bodily  Injury, 
did  then  and  there  frandulently  take  from 
the  person  and  possession  and  without  the 
consent  and  against  the  will  of  each  of  them, 
the  said  Rufus  Riley  and  the  said  Bob  Jami- 
son, the  property  so  taken  from  the  said 
Rufus  Biley  as  hereinbefore  stated,  being 
as  follows,  to  wit:  One  silver  dollar  of  the 
value  of  one  dollar,  two  pocketknlves,  of  the 
value  of  one  dollar  each,  and  one  coat  of 
the  value  of  ten  dollars,  the  property  so  tak- 
en as  hereinbefore  stated  from  the  said  Bob 
Jamison  being  as  follows,  to  wit:  Silver 
coin  of  the  value  of  one  dollar  and  fifty 
cents,  said  property  as  hereinbefore  describ- 
ed then  and  there  being  the  corporeal  per- 
sonal property  of  the  said  Rufus  Riley  and 
the  said  Bob  Jamison  respectfully  and  as 
herelnt>efore  alleged,  with  the  fraudulent 
Intent  then  and  there  of  him,  the  said  C.  B. 
Compton,  to  deprive  the  said  Rufus  RUey  and 
the  said  Bob  Jamison,  respectfully,  and  as 
hereinbefore  alleged,  of  the  value  of  said 
property  and  to  appropriate,  the  same  tb  the 
use  and  benefit  of  him,  the  said  0.  B.  Comp- 
ton." 

[1]  Appellant  made  no  motion  In  the  court 
below  to  quash  the  indictment  on  any  ground. 
All  the  questions  he  raises  are  raised  by 
motion  for  new  trlaL  There  Is  no  bill  of 
exceptions  other  than  a  bill  to  the  overrul- 
ing of  his  motion  for  new  trial.  The  motion 
for  new  trial  presents  several  separate  and 
distinct  grounds  therefor.  Under  each  cir- 
cumstances, we  cannot  treat  It  as  a  bill  of 
exceptions,  but  must  review  the  questions  as 
raised  by  the  motion  for  new  trial.  Appel- 
lant was  not  represented  by  an  attorn^  un- 
til after  his  conviction. 

[2]  In  the  latter  part  of  the  Indlctmoit, 
It  ie  perfectly  ai^arent  that  where  It  charg- 
es, being  the  proputy  "of  the  said  Bnfus 
Hiley  and  tta  said  Bob  Jamison  respectfully," 
and'  tiien  later  "to  deprive  the  said  Bufua 
BXlej  and  the  said  Bob  Jamison  respaetfnl- 
ly,"  that  the  word,  "respectively,"  was  olearly 
meant  and  Intended.  No  one  could  be  mis- 
led by  this.  To  take  the  Indictment  as  a 
whole,  It  with  reasonable  certalntr  riuws 
and  charges  that  the  one  eUver  dollar;  two 
pocketknlves,  and  the  coat  waa  the  pR«>erty 
of  and  taken  I'roxn  Riley,  and  that  the  silver 
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coin  of  the  value  of  $1.50  wae  the  property 
of  and  taken  from  the  said  Jamison.  It  did 
not  charge,  and  could  not  reasonably  be  un- 
derstood to  charge,  that  all  of  this  property 
was  the  Joint  property  of  these  two  persoua. 

[3]  The  Indictment  follows  In  substance 
and  In  effect  the  form  laid  down  by  Judge 
White  In  his  Annotated  C.  C.  P..  and  Is  In 
compliance  and  In  accordance  with  our  stat- 
ute. The  allegation  that  appellant  took  from 
Jamison  "silver  coin  of  the  value  of  one  dol- 
lar and  fifty  cents"  la  a  sufficient  descrip- 
tion. Sims  V.  State,  142  S.  W.  672,  and  au- 
thorities therein  cited. 

[4,  5]  In  the  fifth  ground  of  the  motion  for 
new  trial  appellant  sets  up  that  he  was  only 
26  years  old,  unused  to  the  trial  of  cases, 
or  the  procedure  of  the  courts,  and,  when 
arrested,  was  confined  In  jail  continuously 
since  then  until  this  trial ;  that  he  was  poor 
and  had  no  money  to  employ  counsel  and  had 
no  friends  to  do  so;  that  he  was  tried  on 
Thanksgiving  Day,  and  the  trial  rushed 
through  in  a  half  day,  and  that  the  Jury 
was  out  only  16  or  20  minutes,  and  such 
like  matters.  This  matter,  not  being  pre- 
sented by  bill  of  exceptions.  Is  not  subject 
to  review.  Even  If  It  was,  the  court  lu  al- 
lowing the  bin  of  exceptions  to  the  overrul- 
ing of  the  motion  for  new  trial  as  to  this 
particular  matter  qualified  It  as  follows :  "I 
had  the  defendant  brought  before  me  several 
days  prior  to  the  calling  of  the  criminal  dock- 
et, and  offered  to  appoint  an  attorney  to  rep- 
resent him.  Defendant  Informed  me  that  he 
did  not  desire  to  have  an  attorney  appointed, 
as  he  proposed  to  represent  himself,  to  which 
I  consented.  I  then  talked  to  him  about  his 
witnesses,  and  be  Informed  me  that  he  had 
only  one  witness.  I  had  the  clerk  issue  a 
subpoena  for  this  witness,  and  the  witness 
was  present  at  the  trial.  The  defendant  did 
defend  himself  at  the  trial,  examining  the 
witnesses  In  such  manner  as  to  apparently 
develop  the  facts  and  making  a  speech  to 
the  Jury  in  his  own  behalf.  He  Impressed 
me  as  a  man  of  Intelligence,  otherwise  I 
would  have  Insisted  on  furnishing  bim  coun- 
sel. The  jury  received  the  cha^  at  about 
the  time  set  out  in  the  motion,  and  returned 
their  verdict  In  fifteen  or  twenty  minutes." 
In  no  event  was  appellant  entitled  to  a  new 
trial  on  this  ground. 

[6]  One  of  appellant's  groands  In  his  mo- 
tion for  new  trial  Is  that,  If  the  proof  shows 
any  offense  at  all.  It  shows  two  separate  and 
distinct  offenses,  to  wit,  the  robbery  of  Riley 
and  the  robbery  of  Jamison,  and  claims  It 
was  error  to  permit  the  state  to  show  two 
separate  and  distinct  offenses  occurring  at 
different  times — that  is,  two  robberies,  one 
upon  Riley  and  the  other  upon  Jamison — 
and  Bays  that,  If  this  testimony  was  admissi' 
ble  at  all,  the  state  ought  to  have  been  com- 
pelled to  elect  which  offense  It  relied  upon 
for  conviction,  and  the  verdict  should  show 
which  offense  the  J1117  found  the  defoidant 
guilty  of. 


Without  detailing  the  evidence,  it  clearly 
and  satisfactorily  shows:  That  the  two  par- 
ties charged  to  have  been  robbed — Riley  and 
Jamison — left  Austin  for  Calvert,  Tex.,  trav- 
eling together  as  companions;  that  when 
they  got  to  Taylor  they,  together,  got  off  the 
train  on  one  side,  and  together  walked 
around  the  train  to  the  other  side,  and  that 
while  there  the  appellant  came  up  to  them, 
claimed  be  was  an  officer,  and  first  arrested 
Riley,  without  stating  what  for  and  refus- 
ing to  tell  him,  although  demanded  hy  Riley, 
and  that,  starting  off  with  him,  he  aslted  Ri- 
ley how  much  money  he  had,  and  then  pro- 
ceeded to  ran  his  hands  Into  Riley's  pockets, 
and  took  therefrom  $1.50  In  money,  two  pock- 
etknlves,  and  then  demanded  that  he  should 
take  off  his  coat,  and  give  It  to  him,  put  it 
on  himself,  and  wore  It  Upon  Riley  refus- 
ing to  do  thla,  he  forcibly  took  the  coat  off 
of  hlnn  That  Jamison  was  present  when  all 
this  occurred,  and,  as  soon  as  appellant  got 
'through  with  Riley,  he  then  at  once  proceed- 
ed to  take  Jamison,  and  asked  him  how  much 
money  he  had.  Jamison  did  not  tell  him, 
and  appellant  walked  up  to  blm,  only  a  few 
steps  away,  and  proceeded  to  run  his  hand 
into  Jamison's  pocket,  and  then  Jamison  deliv- 
ered to  him  $1.50,  all  the  money  he  had,  and 
when  he  proceeded  to  take  the  property  from 
each  of  them,  he  said,  in  effect,  If  they  re- 
sisted, he  had  something  In  his  pocket  to 
enforce  what  be  said,  and  put  his  hand  ba^^ 
to  bis  hip  pocket.  That 'all  this  was  done' 
without  their  consent,  and  that  they  were 
afraid  of  him.  That  he  kept  them  under  hiB 
control,  marching  them  about  from  place  to 
place  for  nearly  two  hours.  That  at  last 
they  managed  to  slip  away  from  him,  hunted 
up  a  policeman,  and  Informed  the  policeman 
of  what  bad  been  done  to  them  hy  appellant. 
The  policeman  thereupon  hunted  up  appel- 
lant, they  pointing  blm  out  to  him,  and  found 
that  he  had  on  said  Riley's  coat,  and  also 
found  on  his  person  the  money  taken  from 
each  of  these  parties,  and  afterwards  ar- 
rested appellant  and  put  him  In  Jail.  That 
he  afterwards  gave  back  the  coat  and  prop- 
erty to  Rlley  and  Jamison.  Appellant  dented 
the  robbery  of  either  of  the  parties,  but 
claimed  that  he  bought  the  coat  from  Rlley 
and  paid  him  $1.50  therefor.  We  think  the 
evidence  substantially  shows  that  the  rob- 
bery of  both  persons  was  one  continued 
transaction,  and  tn  ^ect  the  same  traneac^ 
tion. 

[r-l]  The  effect  of  the  court's  charge  is  that 
the  Jury  were  required  to  brieve  that  the 
appellant  robbed  both  of  said  persons  of  the 
respective  property  described  in  the  indict- 
ment t>efore  they  could  convict  him,  and  he 
properly  submitted  the  appellant's  defense 
that  if  the  property  was  procured  from  ei- 
ther said  Rlley  or  Jamison  with  their  con- 
sent, or  if  they  had  a  reasonable  doubt 
of  It,  to  acquit  hhn.  Even  if  the  evidence 
should  be  construed  aa  establishing  two  sep- 
arate and  distinct  robberies,  it  was  ^dearly 
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snfficient  to  establish  each  and  both.  No  ob- 
jection whatever  was  made  to  the  introduC' 
tioQ  of  any  of  the  evidence.  Neither  was 
there  any  motion  or  other  attempt  made  by 
the  appellant  to  require  the  state  to  elect, 
and  no  complaint  in  any  way  until  after  the 
verdict  was  found  and  Judgment  rendered. 
The  verdict  was  general,  as  follows:  "We, 
the  Jury,  find  the  defendant,  0-  B.  Compton, 
gnllty.  and  assess  the  penalty  at  five  years 
In  the  state  penitentiary.*'  The  Judgment 
merely  adjudged  defendant  "guilty  of  rob- 
bery." The  penalty  fixed  was  the  lowest 
provided  by  law.  Under  the  circumstances, 
In  no  event  doea  the  appellant  show  that  he 
was  entitled  to  a  new  trial.  See  Clark  v. 
State,  28  Tex.  App.  180,  12  S.  W.  729,  19 
Am.  St  Rep.  817 ;  Southern  v.  State,  34  Tex. 
Cr.  R.  144,  29  S.  W.  780,  53  Am.  St  Eep. 
702;  Shnman  v.  State,  34  Tex.  Cr.  R.  69, 
29  S.  W.  160;  Fry  v.  State,  36  Tex.  Cr.  'R. 
582,  3T  S.  W.  741,  38  S.  W.  168 ;  Moore  v. 
State,  33  Tex.  Cr.  R.  166,  25  S.  W.  1120; 
English  V.  State,  29  Tex.  App.  174,  16  S.  W. 
649 ;  McMnrtry  t.  State,  88  Tex.  Cr.  B.  S24, 
43  S.  W.  1010. 

The  verdict  was  clearly  sufiScient,  and  could 
not  be  misunderstood.  Section  907,  p.  697, 
White's  Ann.  C.  a  P. 

The  charge  of  the  court  wherein  he  re- 
quired the  Jury  to  find  that  the  robbery  was 
committed  upon  both  persona,  but  the  prop- 
erty taken  was  the  property  of  each  of  them, 
naming  It  and  the  respective  party  charged 
to  have  been  robbed,  was  correct  nnder  the 
circiunstaiicea  of  this  caae.  Clark  t.  State. 
28  Tex.  App.  189,  12  a  W.  728,  19  Am.  St 
Bep.  817. 

There  being  no  rerenlble  wror»  tbe  Jndff- 
matt  Is  affinned. 


FOSTER  T.  STATE. 

<Coart  of  Ciimloal  Appeals  of  Texas.   May  8, 
1912.    On  Motion  for  Rehearing, 
Jane  6,  1912.) 

1.  Bail  (i  64*)— AFFUX—RBCoomzAncK. 

Where  appellant  was  Indicted  for  marder 
and  convicted  of  aggravated  assault  and  the 
recognizance  did  not  comply  with  the  law  re- 
IfttiDg  either  to  a  felony  or  a  misdemeanor 
•conviction,  an  appeal  therefrom  will  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  s«e  Ball,  Gent 
DIE.  I  278;  Dec.  Dig.  i  64.*] 

On  Motion  for  Rehearing. 

2.  CiiiaNAL  Law  (|  1090*)-— AffbaI/— Bvz- 

DKHCC' 

AdmisfltUU^  of  e^denee  casnot  be  eonrid- 
ered  on  appeal*  in  the  abaence  of  tdlla  of  ex- 
ception. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2653,  2789,  2803-2822, 
28SS-2827,  2927,  2928,  2948,  S204;  Dec  Dig. 
I  109a*1 

3.  RonciDE  (I  840*)— DEOUK»-G<umonoir 
— iNHrnucTiozre— Bsmw. 

Where  aeensed  was  convicted  of  aggravat- 
ed assault  only,  inatznctlona  with  reference  to 


manalanghter  and  higher  degree!  of  homicide 
cannot  be  renewed  on  appeal. 

[Ed.  Note.— For  other  caaea,  see  Homicide, 
Gent  Dig.  H  716-717.  720;  Dec  Dig.  i  S4a*] 

4.  HoifioiDB  (I  800*)— iRSTBUonoira- SbiX' 
Defense. 

Deceased,  withoot  provocation,  fired  a  shot 
that  stmck  defendant.  The  testimony  as  to 
what  followed  was  eoDfllctlng.  That  of  Uie 
state  was  sufficient  to  raise  the  issue  that, 
after  he  knew  the  danger  was  passed,  defend- 
ant contlnaed  to  maltreat  deceased,  while  de- 
fendant's e^dence  indicated  that  as  soon  as  he 
waa  aware  that  deceased  was  no  longer  armed 
he  desisted.  The  court  charged  that  the  right 
of  self-defense  depended  on  the  necessity  or 
apparent  necessity  to  talie  life  in  order  to  pre- 
vent death  or  serious  bodily  Injnry,  and  de- 
clared that,  when  the  necessity  or  apparent 
necessity  to  do  so  ceased,  the  right  ceased,  and 
followed  that  with  a  charge  that,  if  defendant 
fltmck  additional  blows  or  kicks  independent  of 
those  made  hi  his  lawful  self-defense,  he  could 
not  claim  that  he  acted  In  self-defense.  Btld, 
that  sQch  InstructioD  presented  the  state's  the- 
ory only,  and,  the  converse  of  the  proposition 
having  been  requested,  the  court  erred  in  re- 
fusing to  charge  that,  if  defendant  first  struck 
in  his  lawful  self-defense,  he  was  entitled  to 
continue  so  long  as  it  reasonably  appeared  to 
him  to  be  necessary,  and,  if  he  ceased  as  soon 
as  he  learned  that  the  necessity  had  ceased,  he 
shoold  be  acquitted,  etc. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  614,  616-620,  622-630;  Dec  Dig. 
I  300.*] 

5.  HoiaciDx  (I  161*)  —  Seu-Defenbe  — 

Shootinq  with  Pistol— PBESnMFTioN. 
Where  deceased  shot  defendant  with  a 
pistol  which  constituted  the  commencement  of 
the  difficulty,  the  court  erred  in  failing  to  spply 
the  law  of  presumption  provided  by  Pen.  Code 
1895,  art.  676,  where  the  weapon  used  by  da- 
ceased  was  calculated  to  Inflict  the  resulting 
injury.  X 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  276-278;  Dec  Dig.  |  161.*] 

Appeal  District  Conrt,  Potter  Goan- 
ty;  3.  N.  Browning,  Judga 

Herschel  Foster  waa  convtcted  of  aggra- 
vated assault,  and  he  appeal&  Beversed  and 
remanded  on  rehearing. 

Cooper,  Merrill  &  Lnmpldn,  of  Amarlllo, 
for  app^ant  O.  B.  Lane,  Asst.  Atty.  Qea., 
for  the  Statew 

HARPER.  J.  [1]  AppeUant  was  indicted, 
charged  with  murder,  and  waa  convicted  of 
an  aggravated  assault 

The  recognizance  Is  not  in  compliance 
with  the  law  relating  either  to  a  felony  or 
misdemeanor  conviction,  and  the  motion  of 
the  Assistant  Attorn^  General  to  dlamlas 
must  be  sustained. 

Appeal  dismissed. 

On  Motion  for  Rehearing. 

This  case  was  dismissed  at  a  former  day 
of  this  term,  and,  appellant  having  filed  a 
new  recognizance  as  provided  by  law,  the 
case  is  reinstatedt  and  will  be  oonaldered  on 

Its  merits. 

Deceased  was  a  married  woman,  and  went 
to  the  home  of  a  frleud  and  telephoned  for 
aiQiellant   He  and  a  frleud  named  Cantrell 
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ynat  to  fM  borne  of  MIm  Stac^  at  nlgbt, 
and  tbejr  all  drank  beer.  It  1b  sbovn  tbat 
improper  relations  bad  eztoted  betweoi  ap- 
pellant and  deceased,  and  deceased  that  nlgbt 
made,  remarks  aboat  ant^nt  bslng  seen 
wltb  otber  women.  It  la  lutiess  to  repeat 
tbe  languace,  bat,  afto;  wme  words  bad  bew 
passed,  aiveiiant  pH^Meed  to  co  and  gat 
some  more  beer;  be  stating  his  Intention  was 
to  get  away.  Deceased  objected  to  him  leav- 
ing, and  telepbtmad  for  tbe  beer.  While 
waiting  deceased  v&A  Into  sn  adjoining 
room  and  got  a  pistol  belonging  to  Miss 
Stacey,  and  fired  It,  the  ball  striking  appel- 
lant In  one  ot  bis  ears.  Tbe  state's  testi- 
mony would  Infficate  tint  tiie  shot  was  per- 
haps unintentionally  fired,  while  tbe  testi- 
mony offered  In  behalf  of  aK>ellant  would 
show  an  Intentional  ahootitig.  Appellant 
knocked  deceased  down,  and  tbe  state's  tes- 
timony would  show  he  stamped  her  seven  or 
eight  times,  and  otherwise  maltreated  her, 
claiming  that  deceased  asked  him  not  to  do 
that,  that  she  did  not  intend  to  shoot  him; 
that  appellant  replied  that  she  bad  tried  to 
kill  him,  and  he  was  going  to  kill  her.  The 
testimony  would  show  that  deceased  was 
badly  bruised,  and  died  a  few  days  there- 
after. 

Appellant  admits  knocking  her  down ;  tbat 
he  thought  she  was  trying  to  kill  him,  and 
he  got  down  over  ber  and  atruck  her,  not 
knowing  bat  what  she  would  shoot  again; 
that,  when  Informed  she  had  no  longer  a 
pistol,  he  desisted.  The  attending  physician 
testifies  that  deceased  died  because  ^e  would 
not  permit  an  o(>eratlon  when  he  recommend- 
ed It,  and  on  this  testimony  the  jury  return* 
ed  a  verdict  only  of  aggravated  assault 

[2]  The  several  grounds  In  the  motion  for 
new  trial  complaining  of  tbe  admissibility  of 
certain  testimony  we  cannot  consider,  as 
there  are  no  bills  of  exception  In  the  record. 

'  [3]  Neither  can  we  consider  the  refusal  to 
give  special  charges  Nos.  1,  2,  and  3,  as  they 
all  relate  to  tbe  offense  of  manslaughter, 
and  appellant  was  found  guilty  of  aggravat- 
ed assault  only,  and  tbe  charges  only  relate 
to  whether  appellant  was  guilty  of  homicide 
or  of  less  offense. 

[4]  However,  we  think  charge  No.  0  should 
have  been  given.  It  reads :  "If  you  helleve 
from  the  evidence  that  defendant  first  struck 
the  deceased  in  self-defense,  then  you  are 
Instructed  that  he  had  tbe  r^pbt  to  continue 
to  so  act  so  long  as  it  reasonably  appeared 
to  him  to  be  necessary,  and,  if  he  ceased  to 
80  act  as  soon  as  be  learned  that  the  neces- 
sity bad  ceased,  yon  wUl  acquit  tbe  defend- 
ant, or,  if  you  have  a  reasonable  doubt  as 
to  whether  be  so  ceased  to  act  as  soon  as 
it  became  reasonably  apparent  that  such 
neceerity  bad  ceased,  you  will  acquit,  and 
say  by  yonr  verdict  'not  guilty.'  **  This  theo- 
ry was  not  presented  In  tlM  court's  main 
charge.    The  unquestioned  evidence  shows 


that  deceased,  without  provocation  om  tbe 

part  of  anidlant,  fired  a  shot  liiat  strock 
bim,  and  tbe  first  blow  struck  by  blm  nndw 
such  d  r**ii  m  af ^iweg  would  render  bim  guilty 
of  so  ofloise,  Tbe  testimony  la  conflictp 
Ing  after  this  first  Uow;  that  for  the  state 
would  raise  the  issue,  that,  after  be  knew 
danger  was  passed,  be  continued  to  stamp 
and  maltreat  bet;  while  appellant  and  Mr. 
Gantrell  by  tb^  testimony  would  present 
IJie  Issue  that  as  soon  aa  appellant  was  made 
aware  she  was  no  longer  armed  he  daalated. 
The  court  bad  chafed  Uie  Jury:  "Tbe  right 
of  self-defense  depends  upon  the  neoesaity 
or  tbe  apparott  necessity  to  take  Ufa  In  «- 
der  to  prevent  death  or  swlons  bodily  Injury, 
and,  when  the  necessity  or  apparent  neces- 
sity to  do  so  ceases,  tbe  right  ceases.**  And 
followed  this  up  with  a  duirge  that  if  tbe 
defendant  stmtA  addltlmial  blows  or  kldcs. 
Independent  of  the  blows  or  kl^  made  In 
bis  rightful  self-defmsei  the  defendant  oould 
not  claim  to  have  acted  in  setf-defensa, 
Presenting  the  state's  theory,  the  converse- 
of  the  proposition  should  have  been  given 
as  requested  by  drfwidant 

[5]  Again,  deceased  fired  with  a  pistol,  and 
defendant  claims  that  tbe  court  erred  In 
failing  to  ^ve  In  diarge  P«l  Oode  1895,  art 
676.  Under  tbe  decisions  of  thbi  court,  we- 
tblnk  the  eonrt  should  hava  ^ipUed  tbe  law 
of  presumption  as  stated  In  this  article  prop- 
erly, it  deceased  intentionally  fired  the  shot 

The  Judgment  Is  reversed,  and  the  caosr 
is  remanded. 


SAVAGE  et  al.  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.  Jons  8^ 
1912.    On  Motion  for  Beheariag. 
Jane  28,  1912.) 

1.  Bah.  <S  77*)— GsnanAi.  Pboszoution^ 
Acnons  FOB  FosrEiTimx. 

ProceedmgB  for  the  forfeiture  of  a  ball 
bond  are,  under  Code  Cr.  Proe.  1811,  art  497. 
governed  by  tbe  rules  governing  civil  actiona. 

[Ed.  Note.— For  other  eases,  see  BaiL  Cent 
Dig.  H  835-349,  879,  403;  Dec  Dig.  |  77.*] 

2.  BAU.    (I  77*)— CailUNAL  PBOSKOimOHfr* 

Actions  fob  Fobfeitubb— Appeai. 

Where  an  appeal  from  a  judgment  against 
the  sureties  on  a  bail  bond  was  perfected  by 
giving  of  notice  of  appeal  and  a  bond,  as  pro- 
vided bj  Rev.  St.  1890,  art  1387.  but  the  tran- 
script was  not  filed  in  the  appellate  court  with- 
in 90  days  after  perfectlu  of  tbe  appeal  aa 
required  by  article  1016,  the  court  could  on  a 
certificate  of  affinaance  filed  by  tiie  state  aflbaa 
the  judgment 

[Ed.  Note,— For  other  cases,  see  Ball,  Cent 
Dig.  IS  335-349,  879,  403;  Dec  Dig.  {  77.*] 

On  Motion  for  Bebearing. 

8.  Appeai.  and  Esbob  (I  tt28*)— Failubi  t» 
File  Tbanscbipt  at  Appxllati  Conir— 

"Good  Cause." 

Sureties  on  a  bail  bond,  perfected  their 
appeal  from  a  judgment  of  forfeitere,  but  did 
not  file  the  transcript  within  90  days  thereaft- 
er. They  lived  50  miles  by  rail  from  the  coun- 
ty Beat,  and  they  seat  to  tbe  derk  the  appeal 
boDd,  and  ashed  him  to  make  up  the  transcript 
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Th»  attornflj*  of  the  anretiBB  vexe  notified  hj 
die  clerk  tut  thsy  moat  cetnm  to  Urn  all  tb« 
papers  in  the  case  before  be  conld  made  np  a 
tranacript.  The  attonwya  forwarded  the  pa* 
Iters  a  week  later,  but  they  did  oothios  else  un- 
til after  the  expiration  of  the  time  for  fiUog 
tlie  traoHcript,  at  which  time  they  notified  the 
clerk  that  tbey  most  Inaiat  upon  f ettins  the 
tranacdpt  The  tranecript  waa  abort,  and 
conld  eaaily  have  been  prepared  at  any  time. 
No  effort  to  file  it  waa  made  nntil  the  judgment 
was  affirmed  on  certificate,  ffeld  not  to  show 
a  good  cause  for  falling  to  file  tranBcript  in 
time  within  Rev.  8t  IS&S,  arts.  1016,  1017, 
authorizing  the  affizmance  of  a  judgment,  un- 
less good  cause  is  shown  why  the  transcript 
was  not  filed  in  time. 

[Ed.  Note. — For  other  eases,  aee  Appeal  and 
Error,  Cent  Dig.  SI  2760-2764;  Dec  Dig.  I 
628.* 

For  other  definitlona,  aee  Words  and  Phraaea, 

ToL  4,  pp.  3112-8114;  toL  8,  p.  7672.] 

Appeal  from  District  Court,  Swieher  Coun- 
ty; L.  S.  Kinder,  Jndge. 

Action  by  the  State  against  Z.  Z.  Savage 
and  another  as  sureties  on  a  ball  bond.  From 
a  Jadeiiient  fox  tin  Stata^  dafaDda&ta  aMMOl* 
Affirmed. 

Cooper,  Merrill  &  Lompkln,  of  AmarHlo, 
for  ftK>ellftnts.  D.  H.  Onlton,  Oo.  Att7'i  of 
Tnlia,  and  O  B.  Lane,  Awt  Att7*  Oen,  for 
tbe  State. 

PRENDBEtOAST,  J.  TtOa  Is  a  eertlflcate 
of  affirmance  sonsbt  Iqr  the  state  against 
tbe  suRtiea  on  ttie  ball  bond  of  Wad»>Col- 
Uer. 

Tbe  certificate  of  affirmance  Is  In  strict 
accordance  with,  and  meets  all  of  the  re- 
quirements of,  article  UMB,  Berised  CtvU 
Statates  of  Texas.  It  Inclades  the  appeal 
bond,  wbldi  Is  a  sapexBedeas  bond  given  by 
app^Iants  and  their  sureties  <m  appeal  from 
tbe  final  Judgment  In  tbe  lower  court  It 
shows  that  on  March  25.  1910.  said  Colli», 
as  principal,  and  the  appellants,  as  sureties, 
entered  into  a  ball  bond  payable  to  the  state 
in  tbe  Bom  of  |7B(^  ctmdltloned  as  required 
by  law  fbr  the  appearance  of  tbelr  principal, 
Ccdllcr,  at  tte  term  of  the  eonrfe  not  ensuing 
after  the  execution  of  said  bond;  that  the 
principal  failed  to  appear,  and  a  proper 
Judgm^  nlal  was  rmdered  against  him  and 
tbe  appellants  as  sureties;  that  th^  were 
properly  cited  to  aroear  by  proper  citation 
and  serrlee  tberecm  an  the  appellants  at  the 
next  term  after  tbe  said  forfeiture;  that 
tb^y  failed  to  aro«ar,  and  Judgment  by  de- 
teult  waa  rendared  against  them;  that  they 
aftmrards  sought  during  tbe  term  of  court 
at  which  the  Judgment  was  made  final  to  have 
tbe  said  final  Judgment  set  aside.  On  what 
grounds  tbe  record  does  not  disclose,  but  the 
court,  after  bearing  lt»  refused  to  set  it 
aside,  and  they  thereupon  gave  the  proper 
notice  of  nm>^,  and  perfected  their  appeal 
by  giving  a  supersedeas  bond  and  filing  the 
same  In  the  lower  court  on.  October  81, 1911. 
The  term  of  court  at  which  tbe  final  Judg- 
ment was  rmdered  and  entered  and  the  no- 


tice of  aK>eal  given  convened  on  Septraober 
2S,  1911,  and  adjourned  October  21,  1911. 
The  certificate  shows  that  all  of  the  articles 
of  oar  Code  of  Criminal  Procedure  (488  to 
502,  Inclusive)  have  been  fully  and  strictly 
complied  with. 

[1]  ArUde  497.  C.  C.  P.,  reaolres  that, 
when  a  ball  bond  ha»  been  forfeited,  the  case 
shall  be  docketed  upon  tbe  civil  docket  in 
the  name  of  the  state  as  plalntUI  and  tbe 
principal  and  sureties  as  defendant,  "and  the 
proceedings  had  therein  shall  be  governed  by 
the  same  rules  governing  other  dvll  ac- 
tlons."  Both  the  Supreme  Court  and  this 
court  have  repeatedly  and  uniformly  held 
proceedings  In  such  cases  as  the  statute  re- 
quires shall  be  governed  by  tbe  same  rules 
as  other  civil  actions.  See  decisions  dted 
under  said  article  497.  C.  C.  P.,  and  White's 
Ann.  C.  0.  P.  {  437 

[2]  Article  1387,  Revised  Civil  Statutes, 
provides  that  when  proper  notice  of  appeal 
has  tteen  given,  as  In  this  case,  and  an  ap- 
peal  or  supersedeas  bond  given  within  20 
days  after  the  adjoummoit  of  court,  the  ap- 
peal Is  perfected;  and  article  1015  requires 
that  the  transcript  shall  be  filed  in  the  ap- 
pellate court  within  90  days  from  the  per- 
fecting of  tbe  appeal.  Tbe  90  days  time 
within  which  the  transcript  on  appeal  should 
have  been  filed  In  this  court  expired  on  Jan- 
uary 29,  1912.  No  transcript  has  yet  been 
filed  in  this  case.  Tbe  certificate  for  afl9rm- 
ance  was  filed  In  May,  1912,  more  than  90 
days  after  the  time  for  the  filing  of  the  rec- 
ord herein  had  expired. 

This  c&xtae  will,  therefore,  be  affirmed 
against  the  appellants  and  the  sureties  on 
their  supersedeas  bond,  and  the  clerk  will 
so  enter  the  order. 

On  Motion  for  Rehearing. 

[3]  Appellants  have  made  a  motUm  for  re- 
hearing In  this  cause,  and  for  p»mlsston  to 
now  file  a  transcript  bereln.  TUa  motion 
wias  filed  in  this  court  Tune  19,  lftl2.  ArUde 
1016,  Revised  OlvU  Statutes,  pxovldtfi  that 
where  the  appellant  has  failed  to  file  tbe 
transcript  of  tbe  record  within  tbe  90  days 
prescribed  by  law,  and  tbe  appellee  has  prop- 
erly filed  In  this  court  a  certificate  of  that 
fact,  as  was  fully  done  In  ttiis  cause,  It  shall 
be  the  duty  of  the  court  to  affirm  the  Judg- 
ment, "unless  good  cause  can  be  shown  why 
such  transcript  was  not  filed  by  the  appel- 
lant" In  this  case  no  showing  whatever 
was  made  or  attempted  to  be  made  in  this 
court  before  this  Judgment  wsjs  properly  af- 
firmed on  the  said  certificate.  Article  1017, 
Revised  Civil  Statates,  prescribes  that,  even 
after  the  appellate  court  has  affirmed  the 
judgment  of  the  court  below  on  such  certifi- 
cate, said  court  may  at  any  time  within  IS 
days  after  such  affirmance  permit  tbe  tran- 
script to  be  filed  and  the  case  tried  on  Its 
merits,  "provided  that  ai^lant  shall  show 


Tor  other  oasaa  aae  ssma  tqpla  asA  aeetUw  HUaiBIIB  la  Dae.  Dig.  4  Am.  Dig.  Kay  No.  Sazlaa  a  Un"*  XwlnM 


Digitized  by 


Google 


586 


148  SOnTHWESTHlBN  BBPOBTEB 


to  tbe  court  good  cause  wliy  tbe  transcript 
iras  not  filed  by  him  In  accordance  wltb  tbe 
provisions  of  article  lOlS,"  etc. 

Appellants*  only  sbowlng  of  why  they  now 
seek  at  tills  late  date  to  file  ttils  transcr4;>t  Is 
wholly  Imaffident  to  Josttfy  or  authorize  tbe 
conrt  to  permit  It  to  be  done.  They  show 
simply  this:  Tbat  on  October  90,  1911,  from 
Amarlllo,  which  is  only  50  miles  distant  by 
rail  from  Tnlla,  the  connty  soit  of  Swisher 
county,  the^  arat  to  the  clerk  of  Swisher  coun- 
ty the  appeal  bond  herein,  and  that  they  then 
asked  him  to  make  up  the  transcript  as  soon 
as  conTcnlent.  The  clerk  rectived  this  bond 
and  filed  It  on  October  31,  1911,  and  on  the 
same  date  wrote  to  appellants*  attorneys, 
who  were  attending  to  the  matter  for  them, 
that  he  bad  received,  approred,  and  filed  said 
appeal  bond,  and  that  they  would  have  to 
return  to  him  the  papers  In  the  cause  before 
he  could  make  up  the  transcript,  and  stated 
that,  while  be  was  very  busy  then  In  the 
county  conrt,  he  would  get  some  one  else  to 
make  It  up  for  them,  and  would  expect  them 
to  pay  therefor.  They  did  not  reply  to  this 
letter  of  the  clerk  until  November  8,  1911, 
when  they  stated  therein  that  they  forward- 
ed to  him  the  papers  in  this  cause.  It  is  then 
shown  that  they  dtd  nothing  else  whatever 
and  had  no  communication  with  the  clerk 
thereabouts  until  on  February  2,  1912;  the 
time  for  filing  the  transcript  In  this  court 
having  expired  on  January  29th,  four  days 
before  asking  about  the  transcript  in  this 
case,  steting  to  the  clerk  that  the  time  was 
about  to  expire,  and  they  must  insist  upon 
getting  the  transcript  at  once.  The  tran- 
script which  they  now  offer  to  file  showa  to 
be  only  about  23  pages  of  typewritten  matter, 
which,  of  course,  could  easily  and  readily 
be  prepared  at  any  time  within  one  day,  and 
it  also  shows  that  It  was  delivered  to  them 
on  February  8,  1912.  They  claim  that,  as 
they  lived  50  miles  from  Tulla,  they  had  to 
depend  apon  the  clerk  making  out  the  tran- 
script and  getting  to  them  the  record.  Even 
after  getting  the  record,  as  is  without  question 
shown  on  February  8,  1912,  they  made  no 
effort  whatever  to  then  file  it  in  this  court, 
and  made  no  motion  whatever  to  file  It  here- 
in,  although  they  had  by  their  own  showing 
from  February  8,  1912,  Ull  the  Judgment  was 
affirmed  on  certificate  In  this  court  on  June 
5,  1912.  Instead  of  showing  a  good  cause 
why  the  transcript  was  not  filed  originally 
within  the  90  days,  and  without  now  showing 
any  good  cause  why  the  transcript  should 
now  be  permitted  to  be  filed,  the  very  re- 
verse of  this  is  clearly  and  without  question 
shown.  Continental  Fire  Association  v.  Stil- 
well  Bros.,  26  Tex.  Olv.  App.  338,  63  S.  W. 
960,  95  Tex.  676;  Glavaecke  v.  Delmas,  13 
Tex.  498;  Williama  v.  Walker  (Civ.  App.)  33 
S.  W.  556;  Faux  v.  La  Malre  (Civ.  App.)  T7 
S.  W.  439;  San  Antonio  v.  Smith,  27  Tex. 
Olv.  App.  327,  65  S.  W.  41,  96  Tex.  675;  Rey- 


nolda  T.  De  Chaumes,  22  Tex.  116;  Hoefllng 
T.  Esser  (Glv.  App.)  46  8.  W.  29<.  98  Tex. 
700;  Wanddohr  v.  Grayson  Connty  Bank 
(Civ.  App.)  90  S.  W.  180;  Welch  t.  Weiss,  99 
Tex.  356.  90  3.  W.  100;  ScottlBh  Union,  etc^ 
T.  Clancey.  91  Tex.  467,  44  S.  W.  482;  Da- 
vidson T.  Ikard,  86  Teoc  67,  23  8.  W.  879. 
It  is  unnecessary  to  multiply  authorities. 

The  motion  for  rehearing  and  to  now  file  a 
transcript  will  be  denied. 


8EPHES  V.  STATB. 

(Conrt  of  Criminal  Appeals  of  Tezaa.  Jnnc  6, 
1912.   Rebearin|^enied  June  28, 

Cbiionai.  Law  ({  1174*)  —  Jubt  —  Sbpaka.- 

TION. 

Accused  pleaded  guilty  of  manslaughter, 
but  asked  that  seotence  Be  saspended.  The 
^nry  assessed  Us  puniBhineiit  at  two  years' 
unprUonment,  and  recommended  that  sentence 
be  not  suspended.  Before  the  verdict  was  ren- 
dered court  was  suspended,  owing  to  a  fire 
nearby,  and  tbe  sheriff  took  the  jurors  into  an 
adjoining  room,  but  after  five  or  ten  minutes 
discovered  that  two  of  tfaem  wej^  still  in  the 
courtroom.  There  were  others  in  the  court- 
room at  the  time,  bat  it  did  not  appear  that  the 
jurors  spoke  to  any  one,  or  tbat  any  one  spoke 
to  th«m,  and  the  door  between  ttie  courtroom 
and  the  room  where  the  sheriff  was  was  open. 
Held,  it  being  manifest  that  no  unduft  inflaence 
was  •exercised  on  the  jury  as  to  the  ponisfa- 
ment,  the;  having  ^ven  accused  the  lowest 
penalty  affixed  to  the  crime  of  which  he  plead- 
ed guilty^  the  aeparatioa  of  the  jury  could  not 
have  prejudiced  him,  although  they  declined  to 
recommend  a  sumtension  of  sentence. 

[Ed.  Note.— For  other  cases,  see  Ciimiaal 
Law.^Cent.  Dig.  H  8170-3178;   Dec  Dig.  i 

Ai^>eal  from  District  Court,  Montgomery 
County;  L.  B,  Hlghtower,  Judge. 

A.  W.  Scphes  was  convicted  of  manslaugh- 
ter, and  he  appeals.  AOlrmed. 

Llewellyn  &  Fostw,  of  Oonroe^  for  aivel- 
lant  C.  E.  huM,  Aast  Atty.  Ooa.,  for  the 
State; 


HARPER,  J.  Appellant  was  Indicted  for 
murder,  and  when  tried  he  entered  a  plea 
of  guilty  to  manslaughter.  The  state  In- 
sisting on  no  higher  degree  of  offense,  the 
jury  returned  a  verdict  finding  him  gallty 
of  manslaughter,  and  his  punishment  was 
assessed  at  two  years'  confinement  in  the 
penitentiary,  thus  giving  him  the  lowest  pen- 
alty authorized  by  law. 

Tbe  appellant  requested  the  court  to  sub- 
mit to  the  Jury  the  question  of  whether  or 
not  he  had  ever  twfore  been  convicted  of  a 
felony,  and  with  the  request  that  tbe  sen- 
tence be  suspended  on  whatever  Judgment 
the  Jury  might  render.  In  returning  the  ver- 
dict the  Jury  recommended  that  the  sentence 
be  not  suspended.  While  the  evidence  was 
being  heard  an  alarm  of  fire  was  given,  and 
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the  sheriff  teetlfled  that  court  was  suspend- 
ed, and  tbe  Jury  reqaeated  that  th^  be  car- 
ried to  where  they  could  eee  the  fire;  that 
be  told  them  thety  must  not  separate,  and 
he  would  take  them  Into  the  district  clerk's 
room,  where  they  could  see  it;  that  after 
being:  in  there  flVe  or  ten  minutes  his  at- 
tention was  called  to  the  fact  that  two  of  the 
jurying  were  not  in  the  district  clerk's 
office;  that  he  stepped  to  the  door,  and 
these  two  were  at  one  of  the  east  windows 
looking  at  the  Are ;  that  there  were  others  in 
the  courtroom  where  these  two  jurymen 
were;  that  the  door  was  open  between  the 
district  clerk's  office,  where  the  main  body 
of  the  jurymen  were,  and  the  courtroom, 
whrae  tba  two  jurymen  wen  looMng  at  the 
fire. 

Because  the  Jury  refused  to  recommend  a 
snspoislon  of  the  sentence,  appellant  filed  a 
motion  for  a  new  trial,  on  the  ground  that 
the  jury  was.  permitted  to  separate  after  be- 
ing impaneled,  and  the  eridence  above  re- 
cited was  adduced  when  the  motion  was 
beard.  It  la  manifest  that  no  undue  Influence 
was  used  on  the  jury  in  the  matter  of  pun- 
Ishmuit  assessed,  as  they  gave  blm  the  low- 
est pMialty  affixed  to  the  crime  to  which  he 
had  entered  a  plea  of  guil^.  Becently,  in 
the  case  of  Bnodgrass  v.  State,  14U  £>.  vV.  — 
this  court  held  the  suspended  sentence  law 
nnconstitutlonal,  but  as  a  motion  for  re- 
hearing is  pending,  and  not  finally  disposed 
of,  we  will  treat  this  questton  as  though 
tbe  law  was  valid. 

We  are  cited  by  appellant  to  tbe  cases  of 
early  t.  State.  1  Tex.  App.  273,  28  Am. 
Rep.  409,  and  Robinson  T.  State,  80  Tex. 
App.  4B9,  17  8.  W.  1082,  and  other  cases,  In 
which  it  was  held  that,  where  the  jury  sep- 
arated and  mingled  with  the  crowd  indls- 
crlmloately  for  an  hour,  the  separation  pre- 
sented ground  for  reversal.  In  this  case, 
howeTer;  no  such  facts  are  shown.  The 
most  that  can  be  said  Is  that,  when  tbe 
sberiff  took  tea  of  the  jurymen  into  the 
dtotilct  clerk's  office,  two  remained  in  the 
coartroom,  and  those  two  then  went  to  an 
east  window  to  look  at  the  fire;  that  there 
were  others  in  the  courtroom,  but  it  is  not 
■bown  that  any  one  spoke  to  them  or  they 
spoke  to  any  one.  It  Is  not  shown  that  they 
came  In  contact  with  any  person,  and  this 
separation,  if  separation  it  should  be  termed, 
was  only  for  five  to  ten  minutes,  with  the 
iherlft  in  the  district  clerk's  office;  the  door 
being  opou  In  thla  case  the  lowest  penal- 
ty being  assessed  under  a  plea  of  guilty, 
even  tbongh  they  declined  to  recommend 
a  suspension  of  sentence,  we  cannot  pre- 
sume that  thla  occastoned  Injury  or  preju- 
diced any  right  of  the  defmdant  Champ  t. 
States  82  Tex.  Or.  B.  87,  22  B.  W.  078 ;  Wake- 
field T.  State,  41  Tex.  656,  and  cases  dted 
In  section  SfSS  of  White's  Ann.  Procedure. 

The  Judgment  Is  affirmed. 


LAWSON  T.  STATU). 
(Oonrt  of  Criminal  Texas.  June  5, 

1.  GaiHZNAL  Law  <|  1166%*)  —  Appeal  — 
Habuuess  Ebbob---Challengb  of  Jubob. 

Tbe  erroneous  sastainms  of  the  state's 
challenge  of  a  juror  for  cause  is  harmless  un- 
less an  objectionable  jnror  is  thereby  forced 
apon  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  S114-3123;  Dee.  Dig.  | 
1166^.*] 

2.  Cbiuinai.  Law  (1  1166*)— Afesai.  aim 

ErBOB— HABMZ.ESS  ErBOB— B^DBAL  OF  CON- 

TXnUANCB— JUBT. 

The  refusal  of  a  contlnnaDCe,  sought  be- 
cause tbe  accused  was  tried  at  tbe  same  term 
for  another  crime  making  It  difficult  to  obtain 
an  impartial  jury,  if  error,  is  harmless,  where 
no  improper  juror  is  forced  upon  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  8100-8102,  3107-8118;  Dec. 
Dig.  I  1166.*1 

3.  Cbiuinai.  Law  (|  086*)— Covtinuanob— 

Obounds. 

A  continaanca  to  procure  witnesses  whose 
evidence  would  only  tend  to  impeach  the  oppos- 
ing witnesses  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1S28-1330;  Dec.  Dig.  1 
596.*] 

4.  IRTOXIOATIHQ  LRJUORS  (g  226* )— PEOBBCU-. 
TEOH— ETIDENOB— AnilJSSIBILITT. 

In  a  prosecution  for  tbe  unlawful  sale  of 
intoxicating  liquors,  testimony  as  to  whether 
the  assistant  county  attorne;.  at  the  time  he 
induced  witnesses  to  purchase  liquor  from  tbe 
accused,  bad  announced  himself  as  a  candidate 
for  county  attorney,  waa  wholly  immateriat 

[Ed.  Note.~For  other  cases,  see  Intoxlcatlag 
I^aors,  Cent.  Dig.  H  282-286;  Dec.  IMg.  1 

6.  Witnesses  (J  287*)  —  Examination  — 
Dbawikq  O0T  Whole  of  Convebsation. 
Under  Code  Civ.  Proc  1911,  art.  811,  pro- 
viding that  where  one  party  brings  out  part  of 
a  conversation  the  other  may  bring  out  the 
whole  of  it,  where  the  accused  on  cross-exami- 
nation brought  out  part  of  a  conversation  be- 
tween the  assbtant  county  attorney  and  the 
witness,  whereby  the  witness  was  indaced  to 
attempt  to  pnrcDaBe  intoxicating  liquors  from 
accused,  the  state  was  properly  permitted  on 
redirect  examination  to  bring  out  the  whole  of 
such  conversation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  930,  1000-1002;  Dec  Dig.  |287.*3 

Appeal  from  District  Court,  Orayson  Coun- 
ty; J.  M.  Pearson,  Judge. 

Will  LawBon  was  convicted  of  the  unlaw- 
ful sale  of  intoxicating  Uqnon^  and  he  ap- 
peals.  Affirmed. 

a  B.  Lan^  Asst  Atty.  Got.»  for  the  State. 

FRENDEROAST,  J.  Appellant  was  ln< 
dieted  for  the  unlawful  sale  of  Intoxicating 
llquoTB  in  Orayson  county  after  prohibition 
had  hem  pnt  in  fbrce  In  that  ooiuity  by 
propw  election,  ordeis,  publlcatfon,  etc., 
fllnoB  soch  sale  was  made  a  felony,  convicted, 
and  Ua  puialty  fixed  at  one  year  In  tbe 
penltoitla^. 

Tbe  evldonoe  of  the  state  clearly  shows 
the  guilt  of  appellant;  two  sales  having  been 
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clearly  proven  to  have  been  made  by  appel- 
lant on  December  2T,  1911. 

[1]  Appellant  lias  two  long  bills  ttt  excep- 
tions to  the  court's  sustalnlog  tbe  state's 
cluUleiUEe  for  cause  of  two  Jurors.  Tbe  ex- 
amination of  tbe  jutors  Is  shown  by  ques- 
tions and  answers  In  the  bill.  In  each  In- 
stance th^  show  that  tbe  Jurors,  In  effect, 
stated  that  they  would  not  convict  on  the 
testimony  of  wtiat  were  called  '^potter"  or 
"detective"  witnesses.  Whether  the  court 
correctly  permitted  tbe  state  to  chalice  the 
Jurors  for  this  cause,  it  is  unnecessary  for 
us  to  decide,  because  the  bUla  nowhere  and 
in  no  way  show  that  any  objecttcmable  Juror 
was  thereby  forced  upon  the  appellant  in  the 
trial  of  the  case.  So  that,  even  if  the  court 
erred  in  raeb  matter,  no  injury  whatever  la 
^hown  to  appellant,  and  he  has  no  cause  to 
complain  because  Uiereof.  See  section  VSO, 
White's  Ann.  C.  O.  P. 

By  another  bill  appelant  complains  ttiat 
the  court  wred  in  owruling  bis  application 
for  a  continuance.  This  application  shows 
tbat  it  was  made  on  two  grounds:  First, 
that  appellant  bad  been  put  on  trial  at  tbat 
term  of  court  tor  another  Eolation  of  the 
same  law,  and  tbat  the  Jury  were  then  out 
and  had  not  found  a  Terdlet  In  that  cause, 
and  that  by  reason  of  tiie  trtal  of  the  other 
case  it  would  be  impossible  for  blm  to  se- 
cure  a  fair  and  impartial  trial  before  the 
Jury  of  tiiat  we^  of  that  term  of  the  court 

[2,  S]  The  other  ground  of  the  moUon  for 
continuance  is  to  procnre  the  attendance  of 
a  witness  living  In  the  state  of  Oklahoma. 
No  diligence  had  been  shown  to  procure 
such  witness.  AM»eUant  sought  to  «Ecnae 
himself  for  want  of  diligence  because  he  did 
not  know  the  Importance  of  the  witness  until 
he  heard  tlie  testimony  of  (me  of  tiw  stattfa 
witneeeea  in  Uie  trial  of  the  otbOT  case;  but 
the*  teetlmimy  of  the  absent  witness  could 
have  been  used,  if  at  all,  only  for  the  pur- 
pose of  ImpeaiAing  one  of  the  state's  wit- 
neaseo. 

The  state  contested  the  application  on  both 
grounds.  On  the  first  ground  the  state  shew- 
ed that,  .outside  of  the  Jury  that  was  then 
out  considering  tb^  vradict  In  tbe  other 
trial,  there  were  14  regular  legal  Juron  In 
attradance  upon  the  court  who  had  no  knowl- 
edge of  the  facts  relating  to  this  charge  and 
who  had  formed  no  opinion  as  to  the  guUt 
or  Innocence  of  the  appellant,  and  tbat  both 
sides  could  have  a  fair,  unprejudiced,  and 
qualified  panel  of  Jurors,  all  drawn  and  se- 
lected in  accordance  with  the  law,  from 
wMch  to  select  a  Jury  in  tbis  case.  And  on 
the  second  ground  tbat  the  testimony  of  the 
witness  for  whom  the  application  was  made 
could  be  used  for  impeachment  pnrpcwes 
alone,  if  even  for  tbat  purpose. 

The  bill  does  not  show  In  any  way,  nor 
does  the  record  show,  that  any  Improper 
Juror  was  forced  upon  appellant  In  the  trial 


of  this  cause,  and  the  ai^lfcatkm  itself  shorn 
that  the  testimony  of  the  absent  witoea^  aa 
stated  above,  could  be  osed  for  Impeach- 
ment purposes  alone  if  It  could  be  used  for 
that.  It  Itas  been  too  often  decided  to  re- 
quire citation  of  the  cases  to  show  that  con- 
tinuances wtU  not  be  granted  to  procure  wit- 
nesses tor  Impeachment  purposes.  Ibem 
was  no  ttror  In  the  court  ovemling  appel- 
lant's application  tor  contlnuanoea  on  that 
ground. 

[4]  By  another  bill  appellant  complains 
that  the  court  erred  In  refusing  to  permit 
him  to  prove  how  long  it  was,  after  Mr. 
OafFord,  the  assistant  coniUy  attoraey,  who 
made  arrangements  with  the  two  state's 
witnesses  to  go  from  fflierman  to  Dailsoa 
on  the  day  the  illegal  sales  were  charged 
against  appeUant  to  have  been  madn,  beCn* 
he  (Mr.  Gafford)  announced  as  a  camUdata 
for  county  attorney.  This  evidence  waa  oor- 
reetly  excluded,  wm  objection  of  fbe  8tat% 
as  being  wholly  ImmaterlaL 

[I]  Another  Ull  of  exceptions  la  qntta 
lengthy,  glvlnc  the  qmaUons  and  aaawers  at 
the  state's  wUnces  Scott  It  shows  that 
by  defendantfa  croea-examinatlon  of  this  wi^ 
neas  he  ahowed  tbat  tbe  assltttsnt  oooaty  at* 
tom^  had  Induced  him  to  go  from  Sherman 
to  Denlflon,  where  the  sale  Is  alleged  to  have 
occurred,  for  the  parpose  of  seeing  if  the 
wltnesa  could  buy  iatoxlcatlns  Uqnora  from 
the  app^nt,  and  broutfit  out,  aoraewbat  at 
length,  the  conversation  and  deal  made  by 
the  assistant  county  attorney  with  the  wit- 
ness. When  the  OFosa-examlnatlon  was  com- 
plete and  the  witness  turned  back  to  the 
states  the  county  attmnar  waa  permitted  to 
ask,  and  the  witness  to  answer,  what  the 
whole  conversation  waa  that  occurred  be- 
tween the  assistant  county  attorney  and  tiie 
witness  on  the  occasion  brought  out  by  the 
appellant  In  his  goaa-examlnatton.  Olearly 
there  was  no  error  In  this.  Whan  one  party 
brings  out  a  part  of  the  convenatlon  or 
transaction,  tile  other  has  tbe  n^t  nndw 
the  statute  to  have  tike  whole  <tf  it.  Article 

811,  a  a  P. 

These  are  all  the  qneatlona  rateed  by 
appellant  on  this  anpeaL 

There  being  no  error,  tbe  Judgment  will  be 
affirmed. 


GABLINGTON  v.  8IATB. 

(Court  of  Cziinlosl  Appeals  of  Texas*  Uay  & 
1912.   On  Motion  for  Behearing, 
Jane  26.  1912.) 

1.  Obiuinal  I1A.W  m  1090*)  —  Appeal  ajtd 

EbBOB— BXCOBD. 

In  the  absence  of  a  statement  of  facts  or 
bill  ot  exoeptioDS,  the  Oourt  of  Criminal  Ap- 
peals will  not  consider  qnestiwia  attempted  to 
be  raised  by  tbe  moUon  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Crlmintl 
Law,  Cent  Dig.  H  2668,  2789.  2808-2^. 
2927.  2928.  2946^  SSU;  Dm.  Dl»  |  lOOO.*] 
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On  IfotloB  for  B«beariDg, 
S.  CBnanAi:,  L&w  (f  1006*)— Appbai,  amd 

EteOB— PBE8BNTATI0N  BbLOW. 

On  appeal  in  a  misdemeanor  ease,  the  re- 
fosal  of  a  special  instruction  was  not  review- 
able, where  no  exception  was  taken. 

[Ed.  Note.— For  othw  cases,  see  Criminal 
Lair  Oeat  Dl»  H  2668,  2670;  Dee.  Dig.  I 
lOCSft.*] 

Appeal  from  Sabliie  Oonnty  Oonrt;  T.  B. 
Smltb,  Judge. 

Cal  Garllngtm  was  convicted  of  prevent- 
ing another  by  violence  and  Intimidation 
tiosn  engaging  In  his  lawful  cnffloTment, 
and  he  appeals.  Affirmed. 

G.  B.  Lbhc^  Ant  Atl7*  Om.,  for  tbe  State. 

PRENDEBGAST,  J.  By  proper  complaint 
and  Information  appellant  was  charged 
with  prevoitlng  another  from  performing 
his  dnty  in  a  lawful  employment  by  acta  of 
violence  and  Intimidation.  The  charge  snb- 
mlta  tbe  qaesUon  properly  under  the  plead- 

[1]  There  la  no  Btat^nent  of  facta  nor 
bills  of  exceptions.  Hence  we  cannot  con- 
sider any  of  the  questions  attempted  to  be 
raised  by  tbe  motion  for  new  trial, 

Tlie  Jndgment  is  affirmed. 

On  Motion  for  Rehearing. 

WKbSn  the  time  aftw  the  afflrmance  of 
this  case,  appellant  filed  a  motion  for  re- 
bearing  and  a  properly  sworn-to  petition  for 
certiorari  to  bring  op  the  statement  of  facta. 
The  certiorari  was  awarded,  and  the  record 
now  appears  with  the  statem^t  of  facts 
therein. 

(2]  The  record  now  shows  that  appellant 
requested  one  special  charge,  which  was  re- 
fused. No  exception  was  taken  to  the  re- 
fusal of  the  court  to  give  the  instructions. 
Therefore,  this  being  a  misdemeanor  case, 
this  court  will  not  consider  the  question. 
We  have  so  many  times  recently  cited  the 
aathorities  of  this  court  which  imifo^Iy 
hold  this  that  we  deem  it  unnecessary  to 
again  cite  tbeni;  but  see  Giles  r.  State,  148 
S.  W.  317. 

Tbe  only  other  question  is  aiV)eUant's  con- 
tention that  the  evidence  is  insufficient  to 
sustain  the  verdict.  We  have  carefully  read 
and  studied  the  evidence,  and  in  our  opinion 
it  is  sufficient  to  sustain  the  verdict.  No 
osefnl  purpose  could  be  served  by  stating  the 
evidence  in  this  opinion. 

Tbe  motlfHi  Is  oT^mled. 


IRVIN  V.  STATB. 

<Cosrt  ef  Criminal  Appeals  o£  Texas.  March 
20,  1912.  Be£^rlnc  Denied 
June  12.  1912.) 

L  CaiMZKAi,  Law  (f  S88*)— ComnNDASca— 
Dhjoshck. 

On  January  17.  1911,  the  case  was  set 
for  Jannary  2Sth.   On  that  date  it  was  reset 


for  Febraery  1st  and  again  for  FelffQary  8th, 
on  which  date  it  was  called  for  trial.  Defend- 
ant applied  for  a  contiouaace  f  or  absence  of  wit- 
nesses. No  process  was  requested  for  one  of 
them  until  January  fiOtfa,  when  process  was 
issued  and  returned  not  found.  On  February 
4th  a  sobpaena  was  iasned  for  the  same  wit- 
ness directed  to  another  county  retamable 
February  8th,  and  this  subpoena  was  after- 
wards returned  by  the  sheriff  of  tiie  county  to 
wliidi  it  was  issued,  stating  that  he  was  unable 
to  find  the  witness  and  bad  only  one  day  in 
which  to  search  for  him.  Hdd.  that  a  continu- 
ance was  properly  denied  for  uck  of  suffident 
diligence. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  133S-1341;  Dec.  Dig.  | 
598.*] 

2.  HoiaciDi  (I  338*)-^vzdbhoh-Afpsax«— 

Habhlbbs  Ebror. 

In  a  prosecution  for  homicide,  tbe  court 
permitted  a  witness,  over  defendant's  ot^ection, 
to  state  that  tbe  witness'  mother  left  the 
house  where  defendant  and  deceased  and  oth- 
ers had  congregated,  before  the  witness  did, 
and  that  witness  and  her  motiiw  did  aot  start 
home  together  because  the  Btottaer  was  Indis- 
posed. Held,  that  such  evidence,  If  imokaterial, 
was  not  prejudicial  to  accused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  709-713;  Dec  Dig.  |  838.*] 

8.  CuuNAL  IiAW  (f  1098*)— Biu.  or  EtXCKP- 
noHB— SiATBunTs  or  Fact— Afpbotal. 
Bfiatters  stated  as  objections  in  a  bin  of 

exceptions  will  not  be  considered  as  approved 

as  a  statement  of  a  fact  by  the  judge. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent.  Dig.  M  282fr-SiiS8,  2819^  2820; 

Dec.  Dig.  i  l<m*] 

4.  WlTIOBBEa    (f    406*)  —  CO]fTBADIOTZO^f  — 
BvIDEN0B— MaTEUAUTT. 

Where  defendant  was  permitted  to  prove 
anything  tending  to  show  thiat  he  and  a  state's 
witness  were  together  on  the  night  of  the 
homicide  and  anything  showing  intimacy  of 
their  relations  to  each  other,  and  no  objection 
was  made  by  the  state  to  defendant's  showing 
that  the  witness  left  a  watermelon  cutting  par- 
ty and  went  Into  the  house  where  defendant  was, 
it  was  not  error  to  exclude  tbe  details  of  the 
watermelon  cutting  and  the  conduct  of  the  wit- 
ness which  did  not  coacen  def^dant^s  conduct 
and  did  not  tend  to  contradict  the  witness' 
testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  If  1276-1279;  Dea  Dig.  i  406.*] 

5.  Cbtuiitai.  Law   (|  656*)  —  Bttlinos  on 
BvtDSNOB— Statevbntb  bt  Oottxt. 

A  remark  by  the  court,  in  the  absence  of 
the  jury,  that  he  did  not  see  the  bearing  of 
certain  offered  proof  on  the  case,  was  not  er- 
ror; the  evidence  excluded  being  ImmateriaL 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  Ii  1624-1633;  Dee.  Dig.  | 
65e.*] 

6.  WlTNESfiBS      <|     872*)  —  lUPEAOHMENT  — 

Foundation. 

Where  quesdons  were  asked  of  a  witness 
to  show  his  interest  and  bias  in  defendant's 
favor  for  the  porpose  of  impeachment,  the 
court  properly  refused  to  permit  defendant  to 
eo  into  the  details  of  wnat  the  witness  had 
done  and  said  with  reference  to  the  subject  In- 
quired abont 

[Ed.  Note.— For  other  cases,  see  WltneBses, 
Cent.  Dig.  M  1192-1199;  Dec  Dig.  {  872.*] 

7.  WtTNKSflBS  (S  872*)— DCPIAOHlffeinr. 

It  is  permissible  for  the  adverse  party  to 
show  the  animus  and  prejudice  of  the  witness 
and  its  extent,  and  Kreat  latitude  is  allowed 
in  the  examination  where  the  object  is  to  im- 
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peach  a  witneH.  the  party  being  authorized 
to  prove  declarations  and  actioni  of  the  wit- 
ness tending  to  show  hii  bias,  interest,  and 
prejudice  or  any  other  mental  state  or  atatus, 
which,  fairly  construed,  may  tend  to  affect  bis 
credibility. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  K  1192-1199;   Dee.  Dig.  %  372.*] 

a  HOUICIDK    (I  340*)— iNBTBUOnONS— OUB- 
BION  TO  CHABOB. 

In  a  proaecation  for  homidde,  defendant 
teatifled  that,  just  before  he  killed  deceased, 
the  latter  struck  him  a  blow  with  a  bu^gy 
>whip  across  the  neck  and  shoulders  causing 
him  pain.  Tbe  court  gave  a  full  charge  on 
manslaughter  and  instructed  that  an  aaiault 
and  battery  by  deceased  causing  him  pain  and 
bloodshed  would  constitute  adequate  cause. 
Held,  that  defendant  was  not  prejudiced  by 
tbe  court's  omission  to  define  assault  and  bat- 
ten andi  to  charge  that  a  stroke  with  a  buggy 
whip  would  oonstitate  that  offenae. 

^id.  .Note.— For  other  cases,  see  Efomicide, 
Gent.  Dig.  ||  71S-720:  Dec.  Dig.  |  S40.*] 

Appeal  from  DlBtrlct  Court,  Falls  Oonnty; 
Bichard  L  Monroe.  Jadg& 

William  Houy  Irrlu  was  convicted  of  sec- 
ond degree  murder,  and  be  appeals.  Af- 
firmed. 

Splvey.  Bartlett  &  Garter,  of  Marlin,  for 
appellant  G,  E.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

PRENDBBOAST,  J.  The  appellant  was 
Indicted  for  murder,  convicted  of  murder  in 
the  second  decree,  and  bis  punishment  fixed 
at  10  years  In  tbe  penitentiary. 

[1]  The  first  assignment  Is  that  the  court 
erred  In  overruling  his  motion  for  a  contin- 
uance. The  continuance  was  sought  because 
of  the  absence  of  several  witnesses  none  of 
whom  had  been  summoned.  The  Mil,  as 
qualified  and  allowed  by  the  court,  shows 
that  appellant  "was  Indicted  January  14, 
1911.  He  was  then  in  Jail.  On  January  ITtb 
tbe  Judge  had  him  brought  Into  op^  court 
for  the  purpose  of  appointing  counsel  to  rep- 
resent him  if  he  had  not  employed  and  could 
not  employ  counsel.  When  brought  In,  be 
stated  to  the  court  tbat  be  bad  employed 
coonsd.  At  this  time  tbe  court  admonished 
blm  about  Issuing  process  for  his  witnesses 
and  told  him  to  band  to  the  sheriff  a  list 
of  bis  wltnrases  and  tbat  tbe  sheriff  would 
have  subpoenas  Issued  and  summon  his 
witnesses.  The  case  was  then  set  for  Jan- 
uary 25tb  for  trial.  On  tbat  date  the  case 
was  crowded  out  because  of  another  case  on 
trial.  It  was  then  reset  for  February  1st, 
and  on  that  date  again  crowded  out  and 
reset  for  February  8tb,  on  which  date  it 
went  to  trial.  The  trial  lasted  two  foil 
days.  The  subpoena  asked  by  tbe  appelant 
for  one  of  his  witnesses  was  not  requested 
and  issued  until  January  80th,  and  the  pro- 
cess returned  tbat  he  was  not  fiHind  in  Falhi 
county.  On  February  4tb  a  sot^KBua  was 
asked  and  issued  for  tbe  same  witness  di- 
rected to  Milam  county,  returnable  February 
8tb,  and  that  subpoena  was  afterwards  re- 


tnraed  by  tbe  sbertff  of  lOUin  connty,  atat- 
ing  tbat  he  vas  unable  to  find  tbe  witnesi 
and  tbat  be  had  only  one  day  in  whicb  to 
search  (or  blm.  Appellant's  codbs^  stated 
tbat  be  bad  never  seen  tbe  return  of  die 
Milam  county  sobpoena.  Tbla  was  tbe  mAt 
diligence  to  locate  and  procore  this  vrttnees. 
Evidence  was  beard  by  the  court  aa  to  tbe 
dUlgttioe  used  to  procnxe  tUs  and  tbe  otber 
absent  unawved  witnesses,  and  in  tlie  qnal- 
iflcatlon  of  tbe  blU  tbe  conrt  atatea  tbat  be 
overruled  tbe  application  tat  oonUnoanoe  be- 
cause of  lack  of  dlllgaice  to  procure  tbeee 
wltnessea,  and  tbe  state's  evidence  showed 
tbat  the  witnesses  other  than  the  one  above 
mentioned  were  shown  to  be  transient  per- 
sons whose  home  and  probable  whereabouts 
were  unknown,  and  that  the  only  informa- 
tion as  to  their  whereabouts  was  tbat  they 
came  from  Arkansas  and  were  supposed  to 
have  returned  to  said  state  or  gone  to  the 
state  of  Oklahoma,  no  particular  locality  in 
either  state  as  to  where  said  witnesses,  or 
either  of  them,  might  be  found.  The  court 
further  states  that  tbe  application  as  to 
these  witnesses  was  overruled  because  the 
facts  alleged  in  the  application  as  to  wliat 
defendant  expected  to  prove  by  tbem  w^ 
immaterial  and  Irrelevant,  because  tbe  state 
did  not  show,  or  attempt  to  show,  tbat  any 
trouble  b^ween  appellant  ahd  deceased  bad 
occurred  at  the  house  at  which  the  party 
was  given,  and  tbat  there  were  some  26  or 
30  persons  present  at  the  party  and  several 
present  In  the  courtroom  who  would  testify 
tliat  no  difficulty  occurred  at  the  house;  the 
application  for  continuance  showing  that 
that  was  what  he  expected  to  prove  by  tliose 
witnesses.  Tbat  on  about  February  lat  a 
civil  case  was  on  trial,  and  tbat  one  of  the 
attorneys  for  appellant  asked  the  court  to 
reset  this  case  as  late  In  tbe  term  as  he 
conld;  that  he  bad  just  been  employed  and 
was  In  the  civil  case  which  would  continue 
several  days.  The  court  then  set  the  case 
for  February  8tb,  telling  this  attorn^  of 
appellant  that  tbe  case  would  be  tried  on  tbe 
8th  and  that  he  must  get  Te&dy,  or  as  ready 
as  he  could  for  trial  at  tbat  time.  The  trial 
of  the  dvU  case  continued  until  on  February 
6th."  A  contlnaance  is  always  properly  re- 
fused where  there  Is  a  want  of  diligence. 
O'Neal  V.  State,  14  Tex.  App.  682;  Hart  v. 
State,  14  Tex.  App.  6S7;  Gbilders  v.  State. 
16  Tex.  App.  624,  and  a  great  number  of 
other  cases  cited  In  sections  000  and  601, 
White's  G.  G.  P.,  p.  393. 

[1]  Tbe  next  bill  Is  by  no  means  foil  and 
does  not  Inform  tbe  court  thereby  suffideotly 
tor  it  to  require  tbe  court  to  pass  on  It,  yet 
we  do  pass  on  tbe  question  raised  by  the 
bllL  It  la  to  tbe  effect  tbat  the  court  permit 
ted  the  state  to  prove  by  Boberta  Qreoi,  one 
of  its  witnesses,  over  appellant's  objecttons, 
tbat  ber  mother,  Emma  Foster,  left  the  house 
where  tbe  appellant  and  deceased  and  a 
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larce  mimbar  of  others  woe  congregated  at 
a  party  that  nlj^t  before  ahe  did,  and  that 
■be  and  ber  mother  did  not  go  home  or  start 
home  together.  The  reason  given  was  that 
ha  number  had  the  cramps  snd  for  that  rea- 
son rtarted  home  ahead  of  this  witness  to  be 
omtaken  bj  than  and  picked  np  In  a  bn^. 
The  appellantfs  objections  were  that  be  was 
not  present  when  this  conversation  occurred 
between  the  witness  and  bet  mother  and  It 
was  Immaterial  If  the  testimony  was  Imma- 
terial, which  la  not  shown  by  the  bill,  It  cer- 
tainly was  not  of  snch  character  as  to  In  any 
way  Injnrlously  affect  the  appellant.  As  to 
the  other  objection,  that  the  appellant  was 
not  present,  It  will  be  noted  that  this  Is  not 
stated  and  approved  as  a  f&ct  by  the  Judge, 
but  Is  stated  merely  as  one  of  appellant's 
objections  to  the  testimony. 

[3]  It  is  too  well  established  by  the  uni- 
form and  long  line  of  decisions  of  this  court 
that  matters  stated  as  objections  In  a  bill 
will  not  be  considered  as  approved,  as  a 
statement  of  a  fact,  by  the  Judge,  and  can- 
not be  so  considered  by  this  conrt,  to  require 
a  citation  to  the  cases. 

[4]  The  next  bUl  Is  to  the  effect  that  the 
court  refused  to  permit  appellant  to  prove 
by  the  witness  Snste  Irrln  the  reason  why 
her  mother  desired  the  states  witness  Rob- 
erta Oreen  to  remain  at  a  watermelon  cnttlng 
in  the  yard,  Instead  of  going  Into  the  room 
where  the  Bn>dlant  was,  t6r  the  purpose  of 
abowins  that  Roberta  Green  and  appellant 
were  on  intimate  terms  with  eacfh  other  and 
to  contradict  Boberte  and  her  mother.  The 
blU  doea  not  show  wtanein  or  bow  such  tes- 
tlmony  would  have  contradicted  the  testi- 
mony of  dtber  of  these  witnesses.  Their 
testimony  la  In  no  way  glrra.  The  court  ap- 
proved the  Ull,  after  qualifying  It  to  the  ef- 
fect that  defendant  was  allowed  to  prove 
anything  going  to  show  that  the  defendant 
and  the  witness  Roberta  Green  were  to- 
gether and  anything  which  may  have  happra- 
ed  to  show  Intimacy  of  their  relations  one 
towards  the  other.  That  no  objection  was 
made  by  the  state  to  appellant  showing  that 
the  witness  Roberta  Green  left  the  water- 
melon cutting  and  went  Into  the  house  where 
appellant  was,  but  the  details  of  the  water- 
melon cutting,  not  concerning  the  conduct  of 
appellant  and  the  witness  Roberta  Green, 
were  ruled  out  on  objections  because  such 
details  were  immaterial  and  irrelevant  to 
any  Issue  In  the  casfc  Mo  error  la  shown  in 
this  mllng. 

[i]  The  next  bill  la  to  the  conrt^s  remark- 
ing In  the  presence  of  the  Jury  that  he  did 
not  think  the  watermelon  cutting  and  soda 
water  making  had  anything  to  do  with  the 
case,  which  was  objected  to  because  upon  the 
weight  of  the  evidence  and  tended  to  preju- 
dice the  Jnry  against  the  defendant  Of 
conza^  If  the  testimony  was  excluded  be- 
canee  It  was  immaterial,  the  court  In  tftect 


stating  BO  to  tbe  Jury  and  ezdndliv  tt  on 
that  account  was  not  error. 

[I]  Appellant's  next  bills  show  that  he  ex- 
cited to  certain  questions  unnecessary  to  re- 
peat, aafced  by  Uie  state  of  appellant^s  fftth», 
who  testified  an  tba  stand  for  falm,  going  to 
show  that  he  was  taking  a  great  Interest  In 
the  defense  of  the  appellant — seeing  witness- 
es tbereabonts,  and  ai^roaching  them  In  an 
Improper  way  and  requiring  the  witness  to 
answor  them  yes  or  no,  and  in  not  pemdtUng 
him  to  go  Into  the  details  of  the  various  mat- 
ters asked  about.  He  answered  each  of  the 
qnestlonB  in  the  negative.  The  court,  In 
approving  the  bill  as  to  the  questions  aaked 
and  the  negative  answers  glvm  by  the  wit- 
ness, qualified  it  by  stating  that  the  witness 
was  the  appellant's  father,  and  the  qoestlonB 
as  to  what  he  bad  been  doing  In  tbe  way  of 
getting  up  evidence  were  permitted  for  the 
purpose  of  showing  his  luterest  and  bias  In 
favor  of  tile  defendant  and  for  showing  his 
motives  for  testlfyiiv  In  the  case  and  also 
for  the  purpose  of  laying  a  predicate  for  the 
Impeachment  of  the  witness.  As  to  tbe 
court's  refusal  to  permit  the  appellant  to  go 
into  the  details  of  what  the  witness  had  done 
and  said,  the  court  qualified  that  bill  by 
showing  that  the  qneatlons  were  asked  for 
the  purpose  of  laying  a  predicate  to  Impeach 
the  witness  and  were  limited  to  what  this 
witness  said  and  did,  and  were  not  as  to 
what  the  witness  approached  by  bis  father 
might  have  said  or  done.  And  further  that 
the  witness  having  dolled  making  such  state- 
ments, and  no  impeaching  testimony  having 
been  offered  1^  the  state,  what  really  occur- 
red was  immaterial,  irrelevant  and  hearsay. 

[7]  It  is  always  permissible  for  the  ad- 
verse side  to  show  the  animus  and  prejudice 
on  the  part  of  a  witness,  and  Its  extent  In 
such  examination  great  latitude  Is  allowed 
when  the  object  Is  to  Impeach  the  credit  of 
such  witness.  The  adverse  side  may  prove 
the  declarations  and  acts  of  the  witness 
which  tend  to  show  his  bias.  Interest  Pi'ej- 
ndlce,  or  any  other  mental  state  or  status, 
which,  fairly  constmed,  might  tend  to  af- 
fect his  credibility.  Pope  v.  State,  143  S. 
W.  612;  Earle  v.  State,  142  B.  W.  1181; 
O'Neal  V.  State,  67  Tex.  Cr.  B.  249, 122  S.  W. 
386. 

[I]  The  court  charged  fully  and  aptly  on 
murder  in  the  first  and  second  degrees,  man- 
slaughter, and  self-defense.  Appellant  re- 
quested many  charges  presenting  various 
phases  of  the  evidence  and  appellant's  de- 
fense, on  the  subject  of  self-defense.  In  ad- 
dition to  the  court's  charge  on  that  subject 
he  gave  all  the  charges  asked  by  appellant 
The  only  complaint  of  the  charge  of  tbe  court 
is  that  the  court  did  not  tell  tbe  Jury  that 
a  stroke  with  a  buggy  whip  would  constitute 
an  assault  and  battery  and  did  not  define 
what  was  meant  by  an  assault  and  battery. 
Tbe  Ull  and  the  evid^ice  show  that  the  ap- 
pellant himself  testified,  though  he  was  dls- 
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pnted  «a  this  point,  that  the  deceased,  at 
the  time  of  the  fiital  dlfflcolty  and  Just  be- 
Aoe  he  was  kilted  Iqr  appeUant  abndc  blm 
a  blow  with  a  tnggy  v^^lP  ftcnm  the  nw3s. 
and  abonldera,  thoeby  causing  him  pain. 
The  eonrt  gave  a  foil  charge  on  manslaiigh- 
ter,  strictly  In  accordance  with  the  statntes, 
and  e^ieesly  told  the  jory  that  an  asBaolt 
and  battery  by  the  deceased,  causlntr  him 
pain  or  bloodshed,  was  an  adeqnafce  cause. 
Iba  aiqpN^ant  reeinested  no  spedal  charge 
whatera  on  this  subject  We  have  earefally 
gone  over  and  considered  tiie  testimony  and 
the  charge  of  tiie  court  and,  In  our  <q>lnlon, 
even  if  It  woiild  have  beoi  proper  for  the 
court  to  have  defined  technically  an  aswult 
and  battwy.  tlut  under  ttw  drcumstancea  of 
this  case,  and  considering  the  ^rge  as  it 
was  givtti,  It  could  not  and  did  not  Inju- 
riously affect  the  appeUant  and  Is  no  ground 
for  reversal.  Article  723,  a  a  P.;  Godwin 
V.  State.  30  Tex.  Or.  B.  404,  46  B.  W  226; 
Lucas  T.  SUte,  S9  Tex.  Cr.  S.  48,  44  S.  W. 
825;  Wright  v.  State.  40  Tex.  Cr.  B.  45.  48 
S.  W.  191. 
The  Judgment  will  be  aOhnned. 


STEDLD'S  UNSSifOWN  HEIRS  t.  BELDZNO 
at  aLt 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
April  28, 1912.   Rehearing  Denied 
May  23,  1912.) 

1.  BXBCDTOBS  AND  ADHIlfUlUTOBS  (I  4*)— 

Adhinistbaiioh  on  Bbxatbs  or  Livxno 

Pebsonb. 

A  ^rant  of  administration  on  the  estate 
of  a  living  person  Is  void. 

[Ed.  Note.— For  other  casM,  see  Biecutors 
and  Administrators,  Cent.  Dig.  ||  It^  16;  Dec. 
Dig.  S  4.*] 

2.  EXEOUTOBS  AND  ADUINISTnATOBS  (I  29*)— 

Validitt  or  Aduinistution  —  Evidbncs 

or  Death. 

WMIe,  OD  an  inqoiry  collateral  to  grant  of 
admioiBtration  on  the  estate  of  a  person,  such 
grant  is  not  admissible  to  prove  nis  death,  it 
is  prima  fade  evidence  thereof,  on  an  inquiry 
as  to  validity  of  the  admlnistradcn,  depending 
on  his  death. 

[Ed.  Note.— For  other  eases,  see  Baeeutors 
and  Administrators,  GenL  Dig.  H  177-182, 
1411;  Dec  Dig.  |  29.*1 

3.  Naueb  ({  14*)— Adhinibtbatioii  or  Es- 
tate—Identitt  or  Deceased. 

An  administratioii  on  the  estate  of  a  per- 
son, as  one  who  had  lived  and  died  io  a  certain 
county,  and  title  depending  on  the  admioistra- 
tlon,  cannot  be  overthrown,  after  the  lapse  of 
70  years,  on  the  theory  that  be  was  the  same 
person  living,  at  the  time  of  the  administration, 
in  another  county,  on  evidence  merely  that  a 
person  of  the  same  name  was  so  living. 

[Ed.  Note.— For  other  cases,  see  Names, 
Cent.  Dig.  1 10;  Dec.  Dig.  1 14.*] 

4.  ExBCrmBS  AND  ADianifflBATOBS  (1  20*)— 

Petition  fok  Adwnistbation  —  Giaeical 
Erbob. 

The  statement  in  a  petition,  dated  and 
sworn  to  March  26.  1838,  for  letters  of  ad- 
ministration on  the  estate  of  S.,  that  S.  "died 
*    *    *    on  or  about  the  month  of  April, 


1838,"  does  not  abew  S.  was  llvhw  at  Uie  time 
of  the  petition,  but  Is  dearly  a  derical  error. 

[Ed.  Note.— For  other  cases,  see  Execators 
and  Administrators,  Cttit.  Dig.  SI  83-105;  Dec. 
Dig.  i  20.*] 

5.  Absentees  (I  6*)-TArPoiHncBRT  or  At- 
roBNET  Ad  Umat. 

Appointment  of  an  attorney  ad  Htem  for 
defendant  noknown  heirs,  before  the  beginning 
of  the  term  to  which  the  dtation  Is  retaroable, 
is,  at  most,  only  an  Irregularity.  i 
[Ed,  Note.— Ear  other  cases,  see  Abautces,  ' 
Cent  Dig.  H  3-11;  De&  Dig.  f  S.*] 

6.  ABSBNIBS  (I  5*)— An<»HST  Ad  Lim— 

Duties. 

The  persons  appearing  and  claiming  to  be 
the  unknown  heirs,  against  whom  action  is  \ 
brought,  not  being  socfa,  the  duty  of  represent- 
ing SQcfa  anknown  heirs  still  rests  on  one  ap- 
pomted  attorney  ad  litem  for  them. 

[Ed.  Note. — For  other  cases,  see  AbsenteeSi 
Cent  Dig.  H  3-11;  Dec  Dig.  {  5.*] 

7.  Appeal  and  Ebbob  (}  1050*)— HaBHuaB 
Ebbob— ADinssiON  OF  Evidence. 

Admission  of  evidence  was  bamUess  to 
appellants,  where,  eliminating  it,  the  peremp- 
tory inatrucdoQ  given  for  plamtiaa  would  have 
been  proper. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Gent.  Dig.  tt  1068,  1009,  41S3-4XB7, 
4166;  Dec  Dig.  |  106a*] 

&  Afpbai.  and  Bbbob  (S  IO'T)  TTismttm 
Ebbob— Exclusion  or  Evidence. 

Exclusion  of  evidence  of  a  fact  was  harm- 
leas,  where  it  was  abnndantly  shown  by  other 

evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4161-4170;  Dee.  Dig.  | 
1051.*] 

Error  from  District  Court,  Harris  County; 
Norman  G.  Elttrell,  Judge. 

Action  by  H.  Waldo  Beldlng  and  others 
against  unknown  heirs  of  William  Steele. 
Judgment  for  plaintiffs.  Defendants  bring 
error.  Affirmed. 

Gobbs,  Taliaferro  &  Cunningham,  of  San 
Antonio,  Hardy  &  Roberts,  of  Houston,  and 
Clark  &  Bliss,  of  San  Antonio,  for  plaintiffs 
in  error.  James  B.  Masterson,  EL  P.  &  Otis 
K.  Hambloa,  and  Presley  K.  Birtng,  aU  of 
Houston,  for  def aidants  In  error. 

REESE,  J.  H.  Waldo  Beldlng  and  others, 
heirs  of  Henry  Y.  Beldlng,  and  H.  Masterson, 
James  R.  Masterson,  and  Presley  K.  Ewing, 
who  claimed  title  uuder  them  to  interests  in 
the  land  Involved,  instituted  this  action  in 
trespass  to  try  title  against  the  unknown 
heirs  of  William  H.  Steele,  to  recover  a  cer- 
tain tract  of  land  In  Harris  county,  for  which 
patent  had  been  Issued  to  heirs  of  William  H. 
Steele  by  the  republic  of  Texas.  Plalntlffa. 
deralgnlng  title  under  an  administrator's  sale 
of  the  certificate  upon  which  the  patent  is- 
sued, alleged  tiiat  the  unknown  heirs  of  the 
said  Steele  set  up  some  dalm  of  title  to  the 
land,  and  they  prayed  that  the  doud  resting 
upon  their  title  by  reason  of  this  claim  be  re- 
moved. Citation  Issued  December  20. 1900.  to 
such  unknown  heirs  of  WUliam  H.  Steele, 
which  was  duly  published  as  required  by 
statute,  returnable  Febraaiy  21,  1010:  On 


«Por  other  esses  see  same  toplo  sad  secUon  NUUBBR  tn  Sec  Die  *  An.  Die.  Key  No.  8«rlas  ft  RspT  Indszea 
t  Writ  of  error  danlsd  Jnne  tt;  UU,  by  Saprame  Court 


Digitized  by  Goode 


rru.)  STEBIA'S  imKNOWK  HEIBS  T.  BBU)INa  ^  693 


Jannaiy  IT,  1010;  H.  M.  Atkbuon  wu  ap- 
potnted  attorney  ad  litem  to  represent  nieh 
unknown  belrs,  and  filed  answer  consisting 
of  a  geuwal  denial  and  plea  of  not  goilty. 
On  Febmazy  19.  1910,  W.  H.  Sttele,  Mrs. 
Jranle  Brldgeman,  Susan  Stede  Gbiyder, 
Edna  Steele  LeaTell,  M.  B.  Steele,  Nellie 
Steele,  John  Brldgeman,  and  Elizabeth 
Brids«nan,  tlie  last  four  being  minora,  ap- 
pearing b7  next  friend,  claiming  to  be  the 
■Die  heliB  of  William  B.  Steele,  appeared 
and  answwed,  alleging  In  snbstance.  In  ad- 
dition  to  a  general  demurrer,  general  denial, 
and  plea  of  not  gnflty.  that  thcgr  were  the 
heln  of  the  WlUlam  H.  Steele  to  whom  the 
land  had  been  patented;  that  the  plaintiffa 
were  not  the  heirs  of  H.  T.  Beldliig;  and 
that  the  grant  of  administration  luwn  the  es- 
tate of  WUIlam  H.  Steele,  and  the  proceed- 
ings ther^  under  which  plaintiffs  claimed 
title,  were  Told  for  the  reason  that  the  said 
Steele  was  alive  when  said  administration 
was  granted,  and  croes-acUon  they  sought 
to  'recover  the  title  and  possesalon  of  the 
land.  The  case  was  tried  with  a  jury.  The 
court  gave  the  Jury  the  following  cha^: 
"Yon  are  instmcted  to  return  a  verdict  for 
the  plaintiffs,  for  the  reason  that  the  evi- 
dence is  insufficient  in  law  to  warrant  the 
nullifying  of  the  andent  records  nnder  which 
they  regularly  deralgn  title.'*  In  response 
to  this  iostmction,  the  Jury  returned  a  ver- 
dict for  platutiffs,  upon  which  Jijdgment  was 
rendered.  A  new  trial  having  been  refused, 
defendants  who  answered  as  the  heirs  of 
WUllajn  H.  Steele  prosecute  this  appeal. 

The  following  facts  are  established  by  the 
undisputed  evidence:  FlaintUb  H.  Waldo 
Belding,  Abbie  Belding,  Augusta  Beldlng 
Rogers.  Mae  Belding  FUutti,  and  Dwight  Beld- 
ing are  the  only  hdrs  of  Henry  V.  Belding, 
deceased.  Plalntllb  H.  Masterson,  James  B. 
Masterson,  and  Presley  K.  Ewlng  hold  con- 
Teyances  to  the  interests  claimed  by  them  re- 
■pectlvely  under  said  heirs.  The  defendants 
are  the  heirs  of  one  William  H.  Steele  who 
lived  in  Washington  coun^,  Tex.,  and  died 
there  in  1838.  The  land  in  controversy  is 
a  tract  of  about  one-third  of  a  league  in 
Harris  county  that  was  patented  by  the 
republic  of  Texas  October  29,  1844,  to  the 
heirs  of  William  H.  Steele,  deceased,  by  vir- 
tue of  the  certificate  No.  650  for  one-third 
of  a  league,  issued  by  the  board  of  land  com- 
missioners of  Harrlsburg  county  June  6, 
183S,  to  John  W.  Moore,  as  administrator  of 
the  estate  of  William  H.  Steele;  the  certifi- 
cate being  issued  as  the  property  of  said 
estate. 

On  March  26.  1838.  John  W.  Moore  filed 
in  the  probate  court  of  Harrlsburg  county 
his  petition,  addressed  to  the  probate  Judge, 
praying  to  be  appointed  administrator  of  the 
esUte  of  one  William  H.  Steel.  It  Is  stated 
In  the  petition  that  said  Steel  died  Intestate 
In  the  county  of  Harrlsburg,  on  or  about  the 
month  <tf  AiwU.  1888;  that  he  had  no  r^- 
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ttvea  in  Tnas  known  to  petitioner;  and  that 
petitioner  was  a  creditor  of  the  deceased. 
The  petition  is  sworn  to  by  the  petitioner 
before  the  cterk  of  fba  court  March  26,  1838. 
The  evidence  leaves  no  doubt  that  tiie  date 
of  the  death  of  Steel,  as  stated  in  the  peti- 
thm,  is  a  clerical  oror,  and  that  It  was  in- 
tmded  to  be  la  the  year  1837  or  1886.  more 
probably  the  former.  Upon  this  petition  the 
fallowing  vrAer  was  made;  the  date  of  the 
order  not  being  shown :  *^ere  having  been 
no  objecthm  filed  within  the  time  allowed 
by  law  to  the  ai^tdntment  of  J.  W.  Moore, 
administrator,  on  Oie  estate  of  WlUlam  H. 
Sted.  deceased,  it  la  ordered  by  the  court 
that  the  said  Moorp  be  and  he  Is  bweby  ap- 
pointed as  prajvd  tor  with  full  and  ample 
power  to  settle  ttils  estate,  always  subject  to 
the  rules  and  ordwa  of  this  court" 

Althonc^  the  order  Is  not  dated,  It  Is  found 
recorded  on  the  same  page  of  the  probate 
reowds  as  the  foregoing  petition  and  is  tol- 
lowed  by  the  bond  of  Moore  In  the  sum  of 
$1,000,  with  Wm.  K.  Wilson  and  D.  Harris 
sureties.  Stating  the  proceedings  in  their 
chronological  order,  the  next  thing  that  Is 
found  Is  the  following  entry  in  the  duly  cer- 
tified copy  of  the  book  or  register  ot  land 
certificates  usually  known  as  "the  Lost  Book 
of  Harris  County."  kept  as  an  archive  of 
the  Oeneral  Land  Office  (subdivision  4,  art 
62,  Sayles'  Revised  CivU  Statutes),  to  wit: 
"Wm.  H.  Steele,  dec'd,  by  his  administrator, 
Jno.  W.  Moore,  claiming  one-third  of  a 
league  of  land.  Witnesses.  Jno.  W.  Moore 
and  Edwin  Wray,  being  sworn,  say :  Moore 
says  that  he  knew  the  deceased  in  October, 
1835,  as  a  citizen  of  this  county,  and  that 
he  served  as  a  soldier  In  the  campaign  of  the 
spring  of  1836.  Wray  says  that  he  knew  the 
deceased  in  the  fall  of  1835,  and  also  that 
he  served  as  a  soldier  In  our  army,  and 
knows  him  to  have  died  suddenly  near  Har- 
rlsburg." Next  follows  the  certificate,  as  fol- 
lows :  "No.  5&0.  This  is  to  certify  that  Wil- 
liam H.  Steele,  by  his  administrator,  John 
W.  Moore,  appeared  before  us,  the  board  of 
land  commissioners  for  the  county  of  Har- 
rlsburg, and  proved  according  to  law  that  he 
arrived  in  tbls  country  in  the  fall  of  eighteen 
hundred  and  thirty-five  and  that  he  was  a 
single  man  and  entitled  to  one-third  of  a 
league  of  land  upon  the  condition  of  paying 
at  the  rate  of  five  dollars  for  every  labor  of 
Irrigable  land,  three  ■•/lao  dollars  for  every 
labor  of  temporal  or  arable  land,  two  *^/i.i,o 
dollars  for  every  labor  of  pasture  land,  which 
may  be  contained  in  the  survey  secured  to 
him  by  this  certificate.  Given  under  our 
bands,  this  6th  June,  1838.  I.  C.  Hutchioson. 
President  Thos.  Wm.  Ward,  John  Woodruff, 
Associate  Conuulssloners.  Attest:  A.  J.  Da- 
vis, Clerk." 

Inventory  and  appraisement  of  the  prop- 
erty of  the  estate  of  Wm.  H.  Steel  were 
filed  In  the  probate  court  July  16, 1889.  show- 
ing this  certificate,  as  the  only  property  of 
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the  estate,  rained  at  9100.  At  Ow  Ansnst 
term,  1840,  of  tbB  conrt,  the  following  order 
waa  made  In  this  adminlstmtion:  "Ordw  of 
Sala  August  Term,  Beptember  5,  1840.  XTp- 
<m  a  pe/tLtSmx  filed  In  the  matter  of  a  aale  of 
the  propert7  of  this  sneeesslon  fbe  court  al- 
tered the  following  order:  Having  read  ftm 
within  petition,  and  being  satisfied  of  the 
foots  therein  set  forth,  it  is  ordered  that  the 
administrator  proceed  to  sell  the  property  of 
the  estate  mentioned  herein  for  the  tM»eflt 
of  Qie  helra  and  tnvdftors,  in  tenns  of  the 
I&w  and  of  his  proceedings  malu  dne  retnm. 
October  20^  184a  I.  K  Mordland,  Probate 
Indge  H.  a** 

Following  this  order  on  July  7,  1841,  Jno. 
W.  Moore,  as  administrator  of  the  said  es- 
tate, execnted  to  Henry  Y.  Beldm  the  fol- 
lowing deed:  "R^nbUc  of  Texas,  Ck>Qnty 
of  Harris.  Know  all  men  by  these  presents 
that  whereas  an  order  of  sale  was  Issued  by 
the  probate  court  for  the  county  and  repub- 
lic aforesaid  in  the  matter  of  the  estate  of 
Wm.  H.  Steel,  deceased,  bearing  date  Octo- 
ber 20,  1840,  which  Is  of  record  on  Harris 
county  probate  records,  directing  and  em- 
powering John  W.  Moore,  the  administra- 
tor of  the  estate  of  said  Steele,  to  sell  so 
much  of  the  property  of  said  estate  as  would 
satisfy  the  debts  against  said  succession, 
and  that  by  virtue  of  and  in  accordance  with 
said  order  of  sale  and  in  terms  of  the  law, 
I,  said  John  W.  Moore,  administrator,  as 
aforesaid,  proceeded  to  advertise  for  sale  tn 
the  Houstonian  newspaper  published  in  the 
city  of  Houston  one  certificate  for  ^  of  a 
league  of  land  No.  650  Issued  by  the  board 
of  land  commissioners  of  Harris  county, 
June  6,  1838,  to  Wm.  H.  Steele  as  his  bead- 
right  giving  notice  for  20  days  previous  to 
the  day  of  sale,  that  on  the  6th  day  of  July, 
1841,  by  law  a  Judicial  sale  day,  that  I 
should  cause  to  be  sold  the  said  land  certifi- 
cate with  all  the  rights  accruing  thereby  to 
the  holder.  That  on  the  said  day  at  the 
courthouse  door  in  the  city  of  Houston  be- 
tween  the  hours  of  0  o'clock  a.  m.  and  8 
o'clock  p.  m.  I  offered  said  land  certificate 
for  sale  on  a  12  months*  credit  as  set  forth 
in  the  notice  given  to  the  highest  and  best 
bidder,  whereupon  William  E.  Wilson,  for 
Henry  V.  Belden,  offered  the  sum  of  $33^H> 
which  being  %  of  the  appraisement  and  more 
than  was  offered  by  any  one  else,  the  said 
land  certificate  above  described  was  sold  to 
him  the  said  Henry  V.  Belden  his  heirs  or 
assigns  forever.  Now,  therefore,  in  consid- 
eration of  the  premises  and  in  pursuance  to 
law  and  the  powers  vested  In  me  by  law  and 
the  order  of  court  aforesaid  and  the  sum  of 
$33.33%  to  me  paid  by  William  K.  WUson 
for  Henry  V.  Belden,  I,  John  W.  Moore,  ad- 
ministrator as  aforesaid,  acting  in  my  offi- 
cial capacity,  have  bargained,  sold,  aliened, 
conveyed  and  do  hereby  grant,  bargain,  sell, 
alien,  convey,  transfer  and  set  over  in  good 
fnll  and  bona  fide  sale  and  conveyance  unto  j 


him  the  said  Henry  T.  BeUlen,  hSs  hdrs,  ex- 
ecutors, adndnlstratm  and  asstgns  the  said 
above-described  bai^ialned  and  sold  land  oer^ 
tlflcate  for  %  of  a  league  at  land  with  all 
Oie  rights,  eta,  with  power  to  act  Aff,  soe 
and  receive  patent  for  the  same  from  tiie 
goremmait  of  the  r^nhllc  of  Texan.  To 
hare  and  to  hold  *  •  •  forerra  1^  as 
good  fnll  and  perfect  right  and  title  as  the 
said  Steel  ever  had  or  his  heirs  or  asstgna. 
In  testimony  I  hare  hereunto  set  my  hand 
and  scroll  for  teal  at  the  city  of  Honsttm 
this  7th  day  of  July,  A.  D.  1841.  [Signed] 
John  W.  Moore,  Adm'r.  [Seal.]  Signed, 
sealed  and  delivered  in  presenra  of:  Jno.  N. 
Nlles.  Qeo.  Stevens."  This  deed  was  dnly 
acknowledged  and  was  filed  for  record  Feb- 
ruary 22. 1845.  and  dnly  recorded. 

There  was  also  introduced  in  evidence  ^e 
following  certlflcate  of  W.  R,  Baker,  clerk 
of  the  probate  court  of  Harris  county:  "He- 
public  of  Texas,  County  of  Harris.  I,  Wil- 
liam B.  Baker,  probate  clerk  In  and  for  the 
county  aforesaid,  do  hereby  certify  and 
make  known  to  all  whom  It  may  concern 
that  John  W.  Moore  was  at  the  time  of  sol- 
ing the  beadrlght  certificate  of  William  H. 
Steel,  deed..  No.  660,  issued  by  the  board  of 
land  commissioners  for  the  connty  of  Harris 
issued  June  6,  1838,  the  legal  administrator 
of  the  estate  of  said  Steel  duly  analifled  sad 
as  such  be  received  an  order  of  sale  from 
the  honorable  probate  court  for  Harris  coun- 
ty to  sell  the  same  In  terms  of  the  law  which 
was  by  him  accordingly  done,  and  a  return 
of  such  sale  made  to  the  court  which  ac- 
count having  been  examined  was  aj^roved 
and  ordered  to  be  entered  of  record  and  the 
sale  Including  the  above-described  land  cer- 
tificate confirmed  by  said  court  of  probate, 
all  of  which  Is  of  record  manifest  In  testi- 
mony whereof  I  have  hereto  set  my  hand 
and  affixed  the  impress  of  the  seal  of  the 
aforesaid  court  of  probate  at  office  In  Hons- 
ton  this  6th  day  of  February,  A.  D.  1844. 
W.  R.  Baker,  Clerk  P.  C.  H.  a" 

On  January  27,  1844.  survey  was  made  by 
the  county  surveyor  of  Harris  county  **for 
Henry  V.  Belden,  assignee  of  Wm.  H.  Sted, 
deceased,  by  administrator,  John  W.  Moore," 
under  this  certificate,  of  the  land  Involved  in 
this  suit  (being  part  of  the  land  to  wblt^ 
he  was  entitled  to  by  the  certlflcate).  The 
field  notes  were  filed  in  the  General  Land 
Office.  Henry  V.  Belden  paid  tbe  sum  of  $23.- 
30  In  full  of  the  government  dues.  On  Oc- 
tober 20,  1844,  patent  was  Issued  by  the  re- 
public of  Texas  "to  the  heirs  of  William  B. 
Steele,  deceased,"  for  this  land.  The  cer- 
tificate was  located  on  a  league  of  land 
which  had  been  previously  located  under  a 
certificate  belonging  to  John  Belden,  which 
had  been  sold  and  conveyed  to  H^iry  Y.  Bel- 
den, which  certificate  had  not  been  passed  by 
tbe  board  of  land  commissioners  and  the  lo- 
cation had  been  "raised  by  consent  of  par- 
ties."   It  was  shown  that  the  Heniy  Y. 
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Btid«n  or  Bddlng  to  wbom  this  deed  was 
executed  was  a  dtlxen  of  TeuB  at  that  date, 
and  afterwards  removed  to  New  Tork;  the 
eTldence  IdentlfylnK  him  with  the  person  of 
that  name  who  was  shown  to  be  the  ancestor 
of  plaintiffs.  It  Is  shown  tliat  the  name 
was  sometimes  q>elled  "Belden"  and  some- 
timea  "Beldlng."  In  1870,  B.  V.  Belding  sold 
and  oonTeyed  the  land  in  controveray  to 
S.  S.  Hunger  on  a  credit,  taking  a  mortgage 
to  secore  the  purchase  money,  both  recorded 
that  year.  On  August  3,  1876.  H.  T.  Balding 
recovered  a  Indgment  In  the  district  court  of 
Harris  county  against  S.  8.  Munger  foreclos- 
ing the  mortgage  and  rendor's  lloi  upon 
which  execution  was  issued  and  the  land 
sold  to  Beldlng,  to  whom  sherifTa  deed  was 
executed  October  18,  1875,  and  filed  for  rec- 
ord same  day.  The  undisputed  eridence  con- 
cluslTdy  established  that,  prior  to  the  deed 
to  Munger,  Belding  openly  and  notorioasly 
claimed  to  be  the  owner  of  the  land  and  had 
a  person  looking  after  It  for  him,  and  also, 
after  the  deed  from  Manger  to  falm,  that 
dnrii^  tbe  time  Munger  owned  it  he  was 
in  actual  possession  and  had  a  sawmill  on 
the  land,  and  that  the  land  has  been  always 
known  and  spoken  of  as  Belding's  land. 
Beldlng  paid  all  taxes  up  to  the  date  of  his 
deed  to  Hunger,  and  from  187S,  when  he 
again  got  the  title,  up  to  date.  There  la  no 
evidence  that  the  defendants,  the  preset 
appellants,  ever  at  any  time  until  their  ap- 
pearance in  this  suit  asserted  tlielr  right  or 
ownership. 

The  evidence  with  reference  to  appellants' 
ownership  Is  as  follows:  In  1839,  and  prior 
thereto,  there  lived  In  Washington  county,  in 
the  town  of  Washington,  a  man  named  Wil- 
liam H.  Steele.  He  was  a  merchant  In  the 
town  and  was  a  commissioner  of  Robertson's 
Colony.  Early  In  1839  he  died,  leaving  a 
wife  and  one  child.  The  evidence  shows 
that  this  Steele  came  to  Texas  about  1835, 
or  prior  thereto.  After  his  death  his  wife 
was  appointed  administrator  of  his  estate  by 
the  probate  court  of  Washington  county,  hut 
was  soon  thereafter  dlschari^  upon  her  own 
petition  on  accouut  of  her  removal  to  the 
United  States.  Afterwards.  In  1848,  one 
Flaniiiken  was  appointed  administrator  by 
the  probate  court  of  Washington  county. 
The  inventory  filed  the  administrator 
shows  that  thto  Steele  had  considerable  lands 
in  Texas,  and  this  was  shown  by  other  teetl- 
mony.  After  the  discharge  of  Mrs.  Steele, 
J.  S.  Steele,  a  brotb^,  made  application  to 
be  appointed  administrator;  but  It  Is  not 
■tiown  that  his  application  was  acted  upon. 
That  this  WUliam  H.  Steele  Uved  and  died 
In  Washington  county,  as  stated,  was  conclu- 
sively established,  as  was  the  fact  that  he 
did  not  die  until  some  time  In  the  early  part 
of  the  year  1839.  With  regard  to  both 
Steves,  if  there  were  two  of  them,  it  Is 
shown,  persons  who  had  occasion  to  use 
thelf  names.  tl>at  It  was  somettinw  «peUed 
"Steele"  and  sometimes  "SteeL" 


PlaintlfGa  Introduced  In  evidence  certified 
copy  of  Spanish  grant  made  In  1836  to  Wm. 
H.  Steele  for  one-fourth  of  a  league  lying 
in  Cherokee  and  Smith  counties;  but  as  no 
effort  was  made  to  connect  defendants'  an- 
cestor, or  the  Steele  under  whom  plaintiffs 
claim,  therewith,  we  think  this  piece  of 
evidence  Is  not  of  value.  Defendants  proved 
by  Alonzo  Steele,  sole  survivor  of  the  battle 
of  San  Jacinto,  that  he  was  in  Harris  coun- 
ty, and  at  Barrlsburg  In  1837,  that  there 
were  very  few  people  living  there,  and  he 
never  heard  of  any  peoi^  living  these  of  the 
name  of  Steele. 

[1]  By  their  first  assignment  of  error  ap- 
pellants complain  of  the  refusal  of  the  court 
to  give  a  special  charge  requested  by  them 
that  the  burden  of  proof  was  upon  plaintiffs 
to  establish  by  a  preponderance  of  the  evi- 
dence that  Wm.  H.  Steele,  under  whom  they 
claim,  was  dead  when  the  administration  was 
granted.  Under  this  assignment  and  the  sec- 
ond and  third  assignments,  appellants  pre- 
sent the  contentions:  First,  that  administra- 
tion upon  the  estate  of  a  living  i>erson  Is 
void;  and.  second,  that  the  death  of  Wm.  H. 
Steele  cannot  be  established  by  the  proceed- 
ings in  the  admlnlatratlon  upon  his  estate, 
nor  by  the  affidavits  and  proofs  before  the 
board  of  land  commissioners  made  by  wit- 
nesses now  dead,  and  not  before  the  court 

With  regard  to  the  first  proposition,  that  a 
grant  of  administration  npon  the  estate  of 
a  living  person  Is  void,  there  Is  no  necessll? 
for  discussion.  The  proposition  Is  well  selr 
tied,  and  is  not  disputed  by  appellees. 

[2]  As  to  the  second  proposition,  that  the 
death  of  Wm.  H.  Steele  could  not  be  estab- 
lished by  the  grant  of  administration,  we 
think  appellants  are  in  error.  In  support  of 
this  contention,  they  dte  Templeton  v.  Fer- 
guson, 89  Tex.  47,  33  S.  W.  829;  English  v. 
Murray,  IS  Tex.  366;  Turner  v.  Sealock,  21 
Tex.  ClT.  App.  694,  54  S.  W.  868;  Mutual 
Benefit  Ufe  Ins.  Co.  t.  Tlsdale,  91  U.  S.  238, 
23  L.  Ed.  314;  and  other  cases.  None  of 
these  cases  support  appellants*  contention,  as 
applicable  to  the  facts  of  this  case.  The 
doctrine  stated,  by  way  of  argument,  In  Tem- 
pleton V.  Ferguson,  Is  that  the  fact  that  the 
person  was  living  at  the  time  of  the  grant 
of  administration  could  be  established  by  evi- 
dence dehors  the  record.  The  other  cases  de- 
cide that  "In  fi  collateral  inquiry"  the  grant 
of  administration  Is  not  adml8sU)l6  to  es- 
tablish the  death  of  a  person.  We  appre- 
hend that  appellants  have  misconstrued  what 
is  meant  by  "collateral  Inquiry"  in  trying 
to  fit  these  cases  to  the  facte  of  the  present 
case.  We  can  best  explain  what  Is  thus 
meant  by  simple  reference  to  the  point  real- 
ly at  Issue  In  the  cases  cited.  In  Insurance 
Company  v.  Tlsdale,  the  plaintiff  sued  a  life 
Insurance  company  to  recover  upon  a  policy 
of  Insurance  Issued  by  the  defendant  upon 
tbe  life  of  her  husband  for  her  boiefit  It 
was  held  that  In  such  case  the  Issuance  of 
letters  of  admlnlstratton  qpon  the  atata  of 
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the  iqtestate  was  not  admissible  as  proof  of 
his  drath.  In  English  v.  Murray.  It  became 
ImpofTtant  to  prove  when  English,  the  person 
Indebted,  died,  as  affecting  the  operation  of 
the  statute  of  limitations,  and  It  was  held 
that  this  conld  not  be  done  by  showing  the 
date  of  the  grant  of  administration  upon  his 
estate.  In  Tomer  t.  BealodE,  Sealock  was 
suing  as  b^r  of  Hammerldge,  and  his  right 
to  recover  Amended  upon  the  fact  that  Ham- 
merldge was  dead.  It  was  held  that  the 
grant  of  admlnlstratioD  upon  the  estate  of 
Hammerldge  was  not  proof  of  bis  death  In 
this  collateral  Inquiry,  citing  English  t.  Mur- 
ray, supra.  In  each  of  these  cases  the  In- 
quiry was  as  to  matters  entirely  collateral 
to  the  grant  of  administration.  Here  the 
very  subject-matter  of  the  Inquiry  Is  the 
validity  of  the  administration  depending  upon 
the  death  of  Steele.  It  was  necessary  to  es- 
tablish that  fact  In  order  to  aathortxe  the 
grant  of  administration,  and  the  case  falla 
within  the  general  doctrine  stated  in  4  Ekic. 
of  Evidence  p.  50.  supported  by  many  an* 
tiioritles  cited,  that  **the  fact  that  letters  of 
administration  have  been  granted  npon  a 
person's  estate  Is  prima  fade  evidence  tiiat 
tbe  person  on  whose  estate  they  have  been 
granted  is  dead."  HcCamant  t.  Boberts,  66 
Tex.  268, 1  S.  W.  260:  Withers  v.  Patterson, 
27  Tex.  491,  86  Am.  Dec.  643;  Pleasants  r. 
Dnnkln,  47  Tex.  845. 

[8]  Appellants,  in  their  brief,  concede  that, 
if  no  evidence  had  been  introduced  to  show 
that  Steel  was  living  when  the  letters  of  ad- 
ministration were  granted,  the  presumption 
would  arise  that  the  court  acted  within  the 
limits  of  Its  Jurisdiction;  that  ts.  that  it 
was  shown  that  Steele  was  dead,  but  that 
rules  cannot  apply  In  the  face  of  evidence 
that  he  was  living  at  that  time.  The  conclu- 
sion is  sound,  but  the  premise  is  unfounded. 
We  think  there  Is  no  evidence  in  tbe  record 
to  rebut  the  presumption  to  which  the  Judg- 
ment is  entitled..  Appellants*  contention  rests 
upon  tbe  assumption  that  the  evidence  is  suf- 
fldent  to  authorize  the  conclusion  that  their 
ancestor,  the  Washington  county  Steele,  was 
tbe  person  whose  estate  was  In  fact  admin- 
istered upon.  We  do  not  think  this  Issue  is 
raised  by  the  evidence.  Appellants^  conten- 
tion has  no  more  snbstantlal  basis  than  that, 
at  the  time  administration  was  granted  npon 
the  estate  of  Wllltam  H.  Steely  claimed  and 
shown  to  be  a  resident  of  Harris  county,  a 
person  of  tbe  same  name  was  in  fact  living 
to  another  county  in  Texas.  This,  and  noth- 
ing more.  It  must  be  remembered  that  these 
proceedings  took  place  nearly  three-quarters 
of  a  century  ago;  that  every  one  personally 
cognizant  of  tbe  facts  must  be  presumed  to 
have  been  long  since  dead.  Title  has  been 
asserted,  taxes  paid,  and  the  land  bought  and 
sold  upon  the  faith  of  these  old  records. 
The  title  should  not  be  allowed  to  be  over- 
thrown, after  this  lapse  of  time  and  under 
these  circumstances,  by  the  slender  clrcum- 
stence  of  the  existence,  at  the  time  of  the 


grant  of  administration,  of  a  person  of  the 
same  name.  In  another  part  of  the  state. 
That  Moore  would  have  undertaken  to  ad- 
minister, upon  the  estate  of  the  Wasbingtoo 
county  Steele,  who  was  not  shown  to  have 
ever  been  in  Harris  cotmty,  a  man  of  promi- 
nence tii&i  living,  to  have  procured  a  certif- 
icate in  bis  name,  and  sold  It,  all  in  order  to 
obteln  the  pnrcbase  price,  |3S,  would  be  a 
most  extraordinary  occurrence,  and  certainly 
one  that  would  require  some  snbstantlal  evi- 
d^e  to  Justify  its  belief  by  any  reasonable 
person.  On  tbe  other  hand,  we  have  affida- 
vits of  Moore  and  Wray  before  the  board  of 
land  commissioners  to  the  effect  that  tbe 
William  H.  Steele,  upon  whose  estate  Moore 
had  administered,  was  a  resident  of  Harris- 
bnrg  county,  and  bad  lived  and  died  there. 
We  do  not  think  that  reasonable  minds  could 
differ  as  to  tbe  conclusion  that  there  were 
two  persona  of  the  same  name.  The  evidence 
Is  not  evea  sufficient  to  create  a  snrmlse  or 
suspicion  that  the  person  npon  whose  estate 
Moore  adibtnlstered  was  app^ants*  ancestor. 
With  this  condnslim  really  appeUants*  wliols 
case  faUs. 

[41  There  is  no  motlt  In  the  soggestlon  of 
appellants  that  It  appears  from  the  petition 
for  letters  ot  administration  that  Steele  was 
then  alive.  The  petition,  as  we  have  showa, 
was  dated  and  sworn  to  March  26,  1838, 
and  stetes  that  Steele  *'dfed  intestate  in  the 
county  of  Harrlsbui^  on  or  about  tbe  month 
of  April,  1838."  That  this  is  merely  a  der- 
Ical  mistake,  possibly  made  by  Moore's  at 
tom^,  possibly  by  tbe  clerk  tn  enterli^  tbe 
petition  up<m  tiw  record,  is  too  clear  to  re- 
quire discussion.  If  follows  that  the  first 
three  assigilmttits  ot  wror  must  be  ovei^ 
ruled. 

There  is  no  merit  in  the  fourth  assign- 
ment of  error,  complaining  of  the  admission 
In  evidence  of  tbe  certified  copy  of  the  ct- 
tries  from  the  record  of  tbe  "Lost  Book  of 
Harris  County."  hereinbefore  set  out.  Snb- 
dlvlsion  4,  art  62,  R.  8. 

The  fifth  assignment  of  error  is  overruled. 
The  proposition  asserted  In  the  charge  Is 
sound,  but  our  conclusion  is  that  the  evi- 
dence did  not  raise  the  issue  as  to  whether 
the  Steele  upon  whose  estate  Moore  admin- 
istered was  living  at  the  time.  Tbe  proposi- 
tion of  law  stated  in  tbe  charge  was.  as 
to  this  case,  a  mere  abstraction. 

By  the  sixth  and  seventh  asslgnmente  of 
error  appellante  complain  tbat  the  court 
erred  in  Instructing  tt^e  Jury  to  return  a 
verdict  for  the  plaintiffs.  What  we  have 
already  said  to  a  large  extent  disposes  of 
these  assignments.  The  proposition  stated 
under  the  assignments  is,  In  substance, 
tbat  plaintiffs  having  produced  no  evidence 
.that  William  H.  Steele  upon  whose  estate 
the  administration  was  granted  was  dead 
when  the  administration  was  granted,  and 
defendants  having  introduced  evidence  tend- 
ing to  show  that  be  was  at  that  time  allve^ 
and  tbat  their  ancestor  was  tbe  person  to 
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whose  belrs  the  patent  issued,  and  who  were 
'  mtlUed  to  the  certificate,  an  Issue  of  fact 
was  presented  which  sboald  bare  been  sab- 
mltted  to  the  Jury. 

As  we  have  shown,  the  two  basic  facts 
npon  which  the  proposition  rests  are  not 
snstalned  by  the  evidence.  The  proposition 
really  rests  npon  the  alleged  fact  that  there 
was  evidence  upon  which  the  Jury  would 
have  been  authorized  to  find  that  there  was 
no  such  person  as  the  William  H.  Steele 
wbo  lived  in  Harrlsbui^  county  in  1835,  and 
who  died  there  previous  to  the  grant  of  ad- 
ministration in  1838,  but  that  the  adminis- 
tration was.  In  foct,  fraudulently  taken  out 
upon  the  estate  of  appellants'  ancestor,  who 
at  that  time  and  for  two  years  thereafter 
was  living  in  Washington  county.  This  con- 
tention rests  upon  nothing  except  the  simi- 
larity of  names,  uncorroborated  by  a  single 
fact  or  circumstance  shown  by  the  record, 
bnt,  on  the  contrary,  contradicted  by  every 
fact  shown.  Jester  t.  Stelner,  86  Tex.  419, 
25  S.  W.  411.  The  evidence  Is  not  sufficient 
to  authorize  a  jury  to  thus  destroy  the  title 
resting  npon  the  faith  of  these  old  records. 
The  proposition,  to  state  It  baldly.  Is  that  an 
administrator's  sale  and  deed  made  75  years 
ago,  under  which,  without  suspicion  of  its 
validity,  title  baa  been  asserted,  without 
dispute,  for  that  length  of  time,  may  be  In- 
validated by  the  sole  fact  that,  at  the  time 
tlie  administration  was  taken  out,  a  person 
of  the  same  name  was  living  In  another  part 
of  tbe  country.  To  state  the  proposition  is 
to  answer  It  The  court  did  not  err  In  in- 
structing the  Jury  to  return  a  verdict  for 
the  plalntlfCs.  The  assignments  referred  to 
and  the  several  proportions  thereunder  are 
overruled. 

[f ,  I]  The  appointment  of  H.  N.  Atkinson 
as  attorney  ad  litem  for  the  unknown  heirs 
of  the  William  H.  Steele,  to  whom  the  pat- 
ent issued  before  the  beginning  of  the  term 
to  which  the  citation  was  returnable,  was, 
at  moat,  only  an  Irregularity,  which  does 
not  affect  tbe  merits  of  the  case.  Appel- 
lants were  not  such  unknown  heirs,  and 
after  their 'appearance  In  the  case  the  duty 
still  rested  upon  the  attorn^  ad  lUem  to 
represent  such  unknown  heirs,  If  any  then 
may  have  been. 

[7]  The  admission  in  evidence  of  the  depo- 
sitions of  the  witnesses  referred  to  in  the 
toith  assignment  of  error  does  not  present 
ground  for  reversal.  Tbe  evidence  was  ad- 
mitted under  agreement  with  the  attorney 
ad  litem  to  save  expense.  Appellants  have 
shown  no  interest  In  tbe  land.  Eliminating 
this  evidence,  the  peremptory  Instruction  to 
return  a  verdict  for  the  plaJntUfB  would 
have  been  proper. 

The  Judgment  referred  to  in  the  eleventh 
assignment  of  error  was  of  no  consequence, 
and,  whether  properly  or  improperly  ad- 
mitted In  evidence,  could  not  have  affected 
the  result 


[t]  The  diary  of  Col.  W.  P.  Gray,  offered 
In  evidence  by  appellants,  was  properly  ex- 
cluded; but  if  not  as  It  Is  only  contended 
that  It  tended  to  show  that  the  name  of  ap- 
pellants' ancestor  was  sometimes  spelled 
"Steel."  that  fact  aa  is  stated  In  app^ants* 
brief,  and  as  we  have  found,  was  abundantly 
shown  by  other  evidence. 

The  testimony  of  Alonzo  Steele  that  at  one 
time  he  heard  that  some  person  In  Harris 
county  was  trying  to  administer  on  bis  es- 
tate, and  that  he  went  to  Harris  county  and 
stopped  it  was  entirely  too  remote  in  its 
bearing  upon  any  Issue  in  this  case,  and 
was  properly  excluded,  on  objection  bgr  ap- 
pellees. 

We  have  carefully  examined  each  of  tbe 
assignments  of  error  and  the  various  propo- 
sitions thereunder,  and  are  of  the  opinion 
that  none  of  them  presents  grounds  for  re- 1 
versal  of  the  Judgment  Under  the  evidence 
no  other  Judgment  could  have  been  properly 
rendered  than  one  for  appellees,  and  the 
trial  court  did  not  err  In  so  holding.  The 
Jud^Mit  Is  therefore  affirmed. 

Affirmed. 


HARRIS  et  aL  r.  GAHP,  District  Judge. 

(Court  of  Oivil  Appeals  of  Texas.    San  An- 
tonio. May  29,  1912.   Rehearing  Denied 
Jane  26,  1912.) 

1.  ExcKPTioNs,  Bill  or  (|  40*)— Appbal 

AND'EbBOB  (I  664*)— STATElfflNT  OB"  FACTS 

—Time  fob  FiIino. 

Under  Acts  32d  Leg.  c.  119,  |  7.  providing 
that,  when  a  term  of  court  may  by  law  con- 
tinue more  than  8  weeks,  the  statement  of 
facts  and  bills  of  exception  shall  be  filed  with- 
in 20  days  after  final  jadgment,  unless  the 
court  by  order  entered  of  record,  shall  extend 
the  time,  an  appellant's  time  to  file  a  statement 
of  facta  and  billB  of  exception  is  not  extended 
by  a  written  agreement  between  counsel,  ap- 
proved by /the  trial  judge,  bnt  not  entered  of 
record,  that  they  may  be  filed  after  such  time, 
nor  by  oral  representatiooB  by  appellee's  coun- 
sel that  he  had  90  days  in  which  to  file. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 


2.  Appeal  ano  Bbbob  (|  664*)— STAimcsNTS 

or  Faci^Tihb  fob  Filiro. 

Acts  32d  Leg.  c  119,  |  7.  providing  that 
any  statement  of  facts,  nled  before  the  time 
for  filing  the  transcript  in  the  appellate  court 
expires,  shall  be  considered  as  filed  in  time, 
autboiizes  the  Court  of  Civil  Appeals  to  con- 
sider a  statement  filed  within  90  days;  but  it 
does  not  Impose  on  the  trial  judge  the  duty  of 
making  or  approving  within  90  days  a  state- 
ment not  filed  within  the  time  limited  by  other 
provisions  of  that  statnte. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  2S01-2606,  255K-25S9; 
Dee.  Dig.  |  OSi.*! 

Application  for  writ  of  mandamus  by 
Carolina  Harris  and  others  against  J.  1* 
Camp,  District  Judge.    Application  denied 

J.  D.  Cbiids,  of  San  Antonio,  for  relators 
Wm.  Aubrey,  of  San  Antonio,  for  respondent 


•For  other  cum  sm  Mint  toplo  and  seotloa  NVMBBR  in  Dec.  Dig.  *  Am.  Dig.  Key  Ns.  SsrtM  «  Bip^  Indssss 
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JAMES,  G.  J.  This  la  a  peUtlon  for  the 
writ  of  mandamus  to  require  the  Judge  of 
the  Forty-Fifth  district  court  to  prepare  for 
filing  a  statement  of  facts  In  a  cause  which 
appears  to  have  beoi  duly  appealed  to  this 
court 

[1]  The  faU  term  of  1911,  at  which  the 
Judgment  appealed  from  was  rendered,  was 
one  authorized  by  law  to  continue  more 
than  8  weeks.  The  statute  (Oen.  Laws  S2d 
Leg.  1911,  p.  266,  1  7)  enacts:  "Provided  If 
the  term  of  said  court  may  by  law  continue 
more  than  eight  weeks  said  statem^t  of 
facts  and  bills  of  exception  shall  be  filed 
within  thirty  days  after  final  Judgment  shall 
be  rendered,  unless  the  court  shall  by  order 
entered  of  record  In  said  cause  extend  the 
time  for  filing  such  stetement  of  facts  and 
bills  of  exception."  This  enactment  has 
been  construed  by  the  Svpreme  Court  to  re- 
quire. In  such  a  case,  that  In  order  to  enti- 
tle a  party  to  a  longer  time  than  80  days 
from  the  final  Judgment  for  the  preparation 
and  filing  of  a  statement  of  facts,  it  must 
be  granted  by  an  order  entered  of  record 
while  the  court  is  in  session,  though  not 
necessarily  at  the  same  term.  Pecos  &  N. 
T.  Ry.  Oo.  T.  Cox,  140  S.  W.  1078,  citing 
Hamill  T.  Samuels,  183  8.  W.  419.  At  the 
term  at  which  this  cause  was  tried  an  order 
was  entered  of  record  granting  60  days.  No 
other  order  has  been  entered  of  record.  On 
January  12.  1912,  during  the  60  days,  the 
following  agreement  was  made  between  coun- 
sel and  approved  by  the  court: 

"Everett  0.  Graves  et  al.  v.  Carolina  Har- 
ris et  al.  In  Dlst.  Court  46th  Jud.  Dist, 
Bexar  County.  It  Is  hereby  agreed  by  the 
attorneys  for  plaintUb  and  defendante  that 
the  statement  of  facta  and  bills  of  exception 
in  said  cause  ma^  be  filed  back  so  as  to 
come  within  the  60  days  allowed  by  the 
court  for  filing  the  same,  and  that  no  ad- 
vantage wtU  be  taken  by  either  party  by 
reason  of  so  filing  and  dating  the  same  back 
as  within  the  60  days.  Wm.  Anbrc^,  Attor- 
ney for  Plaintiffs.  J.  D.  OhUds,  Attorney 
for  Defendants. 

"The  foregoing  agreement  is  approved  by 
the  court  this  25tb  day  of  January,  A.  D. 
1912.  J.  L.  Oami^  Diet  Judge,  4SUi  Jnd. 
Dist" 

The  above  Instrument  was  never  entered 
of  record  in  the  cause,  nor  any  order  what- 
ever on  the  subject  We  are  therefore  un- 
able to  accord  to  it  the  force  and  effect  of 
extending  the  time  beyond  the  60  days. 

Applicant's  counsel  concedes  as  a  fact 
that,  while  he  prepared  a  statement  during 
the  60  days,  he  did  not  during  that  time 
present  it  to  the  Judge,  and  he  was  led  to 
take  that  course  because  of  Insistence  of  op- 
posing counsel  that  It  would  not  be  necessa- 
ry to  do  so,  as  It  could  be  filed  at  any  time 
b^ore  the  time  had  expired  for  the  filing  of 
the  transerlpt  (90  days),  and  because  of  the 
enterinc  Into  of  said  i^reanent  GounMl 


should  have  had  the  said  agreanoit  entered 
of  record,  or  some  order  further  extending 
the  time.  As  above  stated,  we  are  unable, 
in  view  of  the  terms  of  the  statute,  to  allow 
mere  agreements  of  counsel  to  have  the  ef- 
fect of  Imposing  Ml  the  Judge  the  duty  of 
making  or  approving  a  statemoit  after  Qie 
time  allowed  by  the  entrl^  of  record.  The 
whole  of  applicants*  case  for  the  writ  of 
mandamus  is  based  upon  the  theory  that 
they  had  00  days,  the  time  limited  for  filing 
a  transcript  in  this  court,  In  whi(^  to  se- 
cure a  stetement  of  facts.  They  w^  not 
fflititled  to  such  additional  time,  by  reascm 
of  said  written  or  other  understandings  with 
opposing  counsel,  nor  by  reason  of  any  or- 
der. 

[2]  Nor  are  applicante  aided  in  this  mat- 
ter by  the  final  clause  of  the  act  of  1011 
(Gen.  Laws  1911,  p.  260),  which  stetes:  'Pro- 
vided that  any  statement  of  facte  filed  be- 
fore tbe  time  for  filing  the  transcript  In 
the  appellate  court  expires  shall  be  consid- 
ered as  having  been  filed  within  the  time 
allowed  by  law  for  filing  same."  This 
would  seem  to  be  authority  for  us  to  con- 
sider a  stetement  actually  filed  within  00 
days;  but  here  none  has  been  filed.  Such 
provisl<m  does  not  impose  on  the  trial  Judge 
the  duty  of  making  or  approving  one  {Re- 
sented to  him  after  the  time  gnuted  for 
that  purpose  has  expired. 

Our  conclusion  is  that,  thwe  being  no  du- 
ty Imposed  by  law  on  the  trial  Judge  to  act 
In  reference  to  the  filing  of  a  stetement  of 
facte  after  the  60  days  had  expired,  tbe  pe- 
tition for  mandamus  filed  on  tbe  nlnetletb 
day  cannot  be  granted. 

AivUeatlai  denied. 


WHim  T.  BUTUUHFOBD. 

(Ooort  of  Oivll  Appeals  of  Texas.  Texarkana. 

May  23,  1912.   RehearlDg  Denied 
June  20,  1912.) 

PBIirCIFAI,  AHD  AOBRT  {|  186*)— FUUD— PlB- 
BONAI.  LlABIUTT  Or  AoEHT. 

Plaintiff,  on  rescinding  a  contract  to  trade 
land  for  fictltiouB  rendor's  lien  notes,  is  not  en- 
titled to  bold  tiM  other  party's  agent  personally 
for  money  paid  him  as  part  consideration  for 
the  notes;  toe  payment  being  made  at  tbe  other 
party's  direction  for  services  in  negotiating  tbe 
trade,  and  the  agent  not  having  psrticipated  in 
any  fraad. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  «  447-^,  476-491;  Dec. 
Dig.  i  13«.*1 

Aiveal  from  Franklin  Goonty  Court;  O.  B. 
Cowan,  Judge. 

Action  by  J.  L  Rutherford  against  B.  B. 
White.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed  and  rendered. 

J.  H.  Beavers,  of  Winnsboro,  and  Jones  & 
Jonm,  of  Mineola,  for  app^ant  Wilkinson 
&  Wilkinson,  of  Ift  Vernon,  for  aroeUee. 
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LEVT,  J.  The  polat  made  on  appeal,  by 
proper  aastgiUDent,  is  that  the  court  erred 
In  refaalng  to  peremptorily  instruct  a  ver- 
dict for  ai^lftnt  as  regaested.  O.  T.  Wrlgbt 
was  the  sole  owner  and  holder  of  two  cer- 
tain not»  parportlng  to  be  vendor's  lien 
notes  on  a  tract  of  land  In  El  Paso  county, 
Tex.  Appellee  agreed  with  appellant,  wbo 
was  acting  In  the  negotiation  and  agreement 
merely  as  agent  for  C.  T.  Wright,  to  pur- 
chase the  two  notes  by  giving  therefor  $300 
In  money  and  a  tract  of  land  In  Titns  coun- 
ty. A  conveyance  of  bia  land  to  C.  T. 
Wright  was  made  by  appellee,  and  at  the 
direction  of  0.  T.  Wright  the  $300  was  paid 
over  by  appellee  to  the  appellant  in  pay- 
ment for  bis  services  rendered  to  Wright. 
It  later  developed  that  the  notes  were  exe- 
cuted in  the  first  instance  by  a  flctltions  per- 
son, and  were  worthless,  and  were  not  a  val- 
id tlen  on  the  land.  C.  T.  Wright  was  not 
the  original  payee  in  the  notes,  bnt  a  su'j- 
seqvent  purdiaser  In  course  of  trade.  Upon 
the  ascertainment  of  the  facts  about  the 
notes,  the  appellee  then  sued  0.  T.  Wrlgbt  In 
rescission  of  the  contract  of  sale  of  his  land, 
and  for  title  and  possecnion  of  the  land,  but 
did  not  seek  to  recover  the  $300.  Later  a 
judgment  was  entered  In  appellee's  favor, 
canceling  the  sale,  and  for  the  title  to  the 
land. 

Appellee  brought  a  distinct  suit  against 
appellant  to  recover  a  personal  judgment  for 
the  fSOO,  upon  the  ground  that  sndi  sum 
was  a  part  of  the  purchase  price  paid  and 
received  by  blm  for  the  notes.  As  It  clearly 
aH»eara  that  the  appellant  was  acting  In  the 
n^tlatlon  and  agreement,  to  appellee's 
knowledge^  merely  as  the  authorized  agent 
of  O.  T.  Wright,  and  that  he  bad  no  inter- 
est In  the  notes,  and  that  he  was  paid  the 
1800  at  Wrighfa  direction,  solely  as  pay  to 
Um  for  serrlces  rendered  to  Wrl^t  In  the 
negotiation,  lAere  is  a  teilnie  of  proof  to 
make  Uie  appellant  a  principal  In  the  trans- 
action. And  In  Bodi  drcunistances,  In  order 
to  fix  a  UabUltr  growtog  out  at  the  transac- 
tion, the  appellee  would  be  entirely  remitted 
to  a  ndt  against  the  principal  In  the  con- 
tract of  sale,  and  not  the  agent  of  the 
dpal  acting  merely  as  muh  agent  In  nego- 
tiating the  sale.  It  appearing,  as  It  does, 
that  Wright  was  the  principal  and  amtellant 
merely  the  agent  In  the  transaction,  thai 
appdlee,  In  Us  salt  against  Wright  in  re- 
sdaslfm,  was  entitled  to  recover  against  him 
both  the  land  and  the  $300.  And  as  It  ap- 
pears, according  to  appellee^s  allegation  and 
contention,  that  he  obtained  judgment  in 
that  suit  against  Wright  for  the  land,  the  le- 
gal effect  of  the  judgmmt  is  to  rescind  the 
contract  of  sale  between  the  contracting  par- 
ties, and  to  put  at  an  end  the  contract  of 
sale.  By  seeking  to  recover  only  the  land, 
the  appellee  thus  seems  to  have  elected  to 
waive  any  recovery  against  Wright  of  the 


$300.  So,  In  the  light  of  the  drcnmstances, 
it  must  be  held  that  It  Is  not  shown  that  the 
agent  Incurred  any  personal  liability  to  ap- 
pellee on  the  contract  And  as  the  evidence 
does  not  warrant,  we  think,  any  finding  that 
the  agent  knowingly  made  false  representa- 
tions inducing  the  contract,  he  could  notr  If 
at  all,  be  here  held  personally  liable  on  such 
ground.  The  assignment,  therefore,  shonld 
be,  we  think,  sustained. 

This  ruling  uecessltatra  In  the  record  re- 
versing the  judgment,  and  here  rendering 
Judgment  for  appellant,  with  all  oosts,  which 
is  accordingly  ordered. 


HANKS  et  aL  T.  HOI/T  et  sl. 

(Court  of  OivU  Appeals  of  Texas.  Galveston. 
May  23,  1912.   Rehearing  Duilsd 
Jane  20,  IfilZ) 

1.  BxciFTioifa,  BzcL  or  (|  88*)  —  Tm  n» 

Filing. 

The  error  of  the  trial  coart  in  bUliog  to 
file  conclusions  of  law  and  fact  within  the  time 
required  by  law  cannot  be  reviewed,  whoa  the 
bill  of  exceptions  thereto  was  not  filed  for  near- 
ly 10  months  after  the  adjournment  of  the 
term  at  which  the  case  was  tried. 

nOd.  Note.— For  other  cases,  see  Qcemtlons. 
Bill  of,  Gent  Dig.  ||  49-S;  Dea  TAg.  I 
38.*] 

2.  'E:X0KPI!I0ITS,  BuX  0»  (I  9*)  —  SOOPB  AHD 
CONTOKTS. 

Where  the  trial  conrt  failed  to  file  findings 
of  fact  and  conclaslons  of  law  within  the  time 
required  by  law,  it  cannot  make  its  findings  and 
ooneluatons  a  part  of  the  record  by  attaching 
them  to  the  bill  of  exceptions  to  such  failure. 

iBd.  Note,r-For  other  cases,  see  Bxcepdons, 
1  of,  Cent.  Dig.  |  U;  Dee.  Dig.  |  9.*] 

Error  from  IMstrlct  Court,  San  Augustine 
County;  W.  B.  Powell,  Jndge. 

Trequas  to  try  title  by  I.  R.  Hanki  and 
others  against  M.  F.  Holt  and  othws.  JnOg- 
ment  for  defendants,  and  pTalntlfnt  bring  er- 
ror. Affirmed. 

Geo.  B.  Qatling,  of  San  Augustine,  for 
pialntUfB  in  error.  Geo.  F.  Fuller,  of  Nacog- 
doches, and  D.  M.  Short  &  Sou,  ot  Center, 
for  defendants  in  error. 

*  McMEANS,  J.  This  is  an  action  of  tres- 
pass to  try  titie,  brought  by  plalntlfCs  in  er- 
ror against  dtfendanta  in  exror  to  recover 
a  certain  tract  of  land.  A  trial  wbm  had 
before  the  court  without  a  Jury,  and  Judg- 
ment roidered  In  fovor  of  defendants  in  er- 
ror on  July  21,  1910,  which  was  the  last  div 
of  the  term.  Immediately  aftw  the  rendi- 
tion of  the  judgment  tb»  plalntUEs  In  otor 
duly  requested  the  court  to  prepare  and  file 
Its  findings  of  fact  and  conclusions  of  law, 
but  It  appears  that  thtf  court  failed  to  com- 
ply with  this  request  within  the  time  re- 
quired by  law.  Afterwards  the  plaintiffs  in 
error  presented  to  the  trial  jndge,  in  cham- 
bers, their  bill  of  exceptions  to  the  action 
of  the  court  in  falling  to  file  its  findings  and 
conclusions,  and  the  bill  was  signed  by  the 
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Judge,  with  certain  qnallflcatloDi  which  need 
not  be  here  stated.  The  judge  at  this  time 
attached  to,  aod  aa  a  part  of  hia  qnallflca- 
tlott  of,  the  bill  of  exceptions,  his  findings 
of  fact  and  conclusions  of  law,  and  they 
come  up  in  the  record  in  this  way.  The  bill 
of  exceptions  Is  not  dated,  and  there  Is  noth- 
ing in  the  record  to  show  when  It  was  pre- 
sented to  the  Judge  for  allowant^;  but  It  ap- 
pears that  the  bill  was  not  ffled  In  the 
court  below  until  May  80,  1911,  nearly  10 
months  after  the  trial,  and  It  iioea  not  ap- 
pear that  the  foUnre  to  file  It  sooner  .was 
due  to  any  delinquency  on  the  part  of  the 
trial  Judge. 

[1]  It  will  be  seen  that  the  bin  of  excep- 
tions was  not  filed  for  many  months  after 
the  adjournment  of  the  court  for  the  term 
ut  which  the  case  was  tried,  and  long  after 
the  time  the  law  requires  the  same  to  be 
filed.  It  has  re(>eatedlr  been  held  tbat  a 
bill  of  exceptions  so  filed  will  not  be  consid- 
ered, nor  will  the  matter  therein  complained 
of  be  revised  by  the  aivellate  courts.  Treze- 
vant  T.  Raines,  26  S.  W.  1092;  Tom  t.  Bay- 
ers. 64  Tex.  341;  Schaub  v.  Delias  Brewing 
Oo.,  80  Tex.  637,  16  S.  W.  429;  Willis  v. 
Smith,  17  Tex.  Ofr.  App.  MS,  43  a  W.  381 ; 
Lockett  T.  Schnnaberg,  fiO  Tex.  eil.  It  fol- 
lows that  appellant's  &rat  aaslpiment  of  er- 
ror, whkdi  eomplahu  of  the  failure  of  the 
court  to  file  its  foct  and  law  conclusions 
within  proper  time,  does  not  present  a  mat- 
ter that  tblB  court  will  undertake  to  revise, 
in  the  absence  <tf  a  bill  of  exc^>tlon8  taken 
thereto  and  filed  witiiln  the  time  required 
law.  The  assignment  Is  orermled. 

[I]  We  need  only  say,  In  answer  to  appel- 
lant's second  assignment,  that  the  court 
could  not  pn^terly  incorporate  in  the  record 
its  findings  of  tMt  and  conclusions  of  law 
after  the  time  allowed  by  law  for  filing  them, 
by  attachhig  thd  same  to  the  hlU  of  excep- 
tions taken  to  his  &ilnre  to  sooner  find  and 
file  them. 

There  Is  no  reversible  amt  preemted  by 
the  third  asslgnmait,  and  It  la  ovnraMd 
without  further  comment 

The  Judgment  of  the  court  below  must  be 
affirmed,  and  it  has  beat  so  ordered. 

Afllrmed. 


POSENER  T.  HASH. 
(Gonrt  of  Civil  Appeals  of  Texas.   El  Puo. 

Ma;  23,  1912.) 

Appbai.  and  Ebbob  (S  80*)— Fihal  JnooHxm 
—Disposition  of  isauEs. 

B.  aued  in  hia  own  behalf  and  as  next 
friend  of  a  minor  to  recover  $880  for  inJnriMi  to 
the  minor  and  to  recover  $70  for  pbysidan'a 
and  medical  bills  Incurred  by  6.  in  toe  minor's 
treatment.  The  court  instructed  that  there 
could  be  no  recovery  for  the  medicine  and 
medical  services,  whereupon  the  jury  returned 
a  verdict  finding  for  "plaiotiff  in  the  sum  of 
9880,"  on  which  verdict  Judgment  was  ordered 
that  the  minor  do  have  and  recover  of  the '  de- 
fendant the  ram  of  $880,  etc   Held,  that  nei- 


ther verdict  nor  Judgment  disposed  of  B.^ 
cause  of  action  for  himself,  and  was»  therefor^ 
neither  final  nor  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  D4r.  |{  429,  432,  400,  &6,  457, 
494-609;  Dec  Dig. }  80.*^ 

Appeal  from  m  Paso  Cotmty  Court;  Albert 
S.  Eiylar,  Jnig^ 

Action  by  Dlwfn  Mash,  by  his  next  friend. 
F.  J.  Bonton,  against  Max  Posener.  Judg- 
ment tOT  plaintiff,  and  defendant  appeals. 
Dismissed. 

B.  P.  Welsiger,  of  El  Paso,  for  appellant 
Jackson  &  Lesshig,  of  El  Paso,  for  appdlee. 

PETICOLAS,  J.  This  was  a  suit  for  dam- 
ages for  personal  Injuries  to  Edwin  Mash,  a 
minor,  in  an  automobile  accident  Frank 
J.  Bouton  instituted  the  suit,  suing  In  his 
own  behalf  and  as  next  friend  of  -Edwin 
Mash,  for  the  snm  of  $880,  and  for  $70  for 
doctor's  and  medical  bills  alleged  to  have 
been  Incurred  by  Bouton  In  the  treatment  of 
Edwin  Mash.  The  court  Instructed  the  Jury 
that,  "there  being  no  competent  evidence  be- 
fore you  as  to  the  reasonable  value  of  the 
medicine  and  medical  services  sued  for,  yon 
are  instructed  not  to  consider  said  two  items 
sued  for,  for  any  purpose."  The  Jury  ren- 
dered  a  verdict,  finding  **for  plaintiff  in  the 
sum  of  $880."  The  Judgment  ordered  that 
Edwin  Mash  do  have  and  recover  of  the  de- 
fendant, Max  Posener,  the  sum  of  $880,  etc 

Appellant's  first  assignment  was  to  the  ef- 
fect that  the  court  erred  in  not  granting  the 
defendant  a  new  trial,  because  the  Jury's 
verdict  does  not  dispose  of  all  the  parties 
and  issues  In  the  case.  There  are  some  cas- 
es, we  think,  In  which,  although  the  Jury's 
vcardlct  did  not  dispose  of  all  the  Issues,  yet, 
if  the  court's  Judgment  did,  the  Judgment 
might  be  final,  and  if  we  should  readi  the 
conclusion  that  this  case  was  one  of  those, 
the  assignment  would  be  Insufficient  to  raiae 
the  point;  but  being  of  the  opinion  that.  If 
It  shall  appear  to  us  tbat  a  Judgment  is  not 
final,  we  have  no  Jurisdiction,  whether  or 
not  there  is  a  sufficient  assignment  on  that 
subject,  it  becomes  necessary  to  Inquire 
whether  or  not  this  Judgment  is  final.  Re- 
stating the  matter,  It  la  ai^rent,  we  think, 
that  the  suit  is  by  one  plaintiff  (Bonton)  on 
two  causes  of  action  and  in  two  capadtlea. 
The  Judgment  does  not  dlspoee.  In  the  oidn- 
ion  of  the  writer,  of  either  of  Boaton's  caoMB 
of  action.  Justice  HIGGINS  Inclines  to  the 
opinion  that  the  Jn^ment  Inferentlally  dis- 
poses of  Bouton's  cause  of  action  on  bcbalf 
of  tbe  minor,  but  (and  In  this  we  all  agree), 
the  Judgmoit  being  for  Edwin  MBBb,  It  does 
not  in  any  way  dlwose  of  Bouton's  cause 
of  action  for  hlmsel£ 

It  is  true  that  tbe  court's  dbaxge  Instruct- 
ed the  Jury,  in  effect.  t2iat  Bouttm  could  not 
recover  on  his  personal  cause  of  action,  and, 
if  the  Jndfl^nmt  had  been  for  $880  In  fftvor 
of  Bouton  as  next  friend,  It  Is  possible 
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(though  u  to  that  we  express  no  opinion) 
that  it  mi^t  have  bwa  BofDciaat.  But  It 
te  dear  that,  as  the  Jndgmoit  Is  for  Edwin 
Hash,  It  does  not  dispose  of  Bonton's  per^ 
sonal  caiue  of  action.  Neither,  In  the  opin- 
ion of  the  writer,  does  It  dispose  of  Boston's 
cause  of  action  for  the  minor.  The  writer 
reaches  this  conclusion  in  this  way:  The 
ntfnor  has  a  right,  trait  one  which  he  cannot 
in  person  asswt.  It  becomes  necessary  for 
him  to  assert  this  cause  of  action  through 
anoUier  person.  Tlx.,  Bonton,  the  next  friend. 
So  far,  then,  as  the  trial  is  concerned,  and 
the  Judgment  is  concerned,  Bonton  Is  the 
plaintiff.  When  the  Jury  found  for  the  plain- 
tiff, they  adjudicated  that  Bonton  should  re- 
eover  on  behalf  of  the  minor.  The  Judgment 
Is  that  Mash  recorer,  and,  independent  of 
the  question,  which  clearly  arises,  of  whether 
such  Judgment  is  a  valid  Judgment,  it  Is 
dearly  not  a  final  Judgment  And  this  is 
true,  either  under  the  views  of  the  writer 
or  of  Justice  HIoaiNS.  See  GaldweU  r. 
Bryan.  37  S.  W.  885;  Bnreh  t.  Burcb,  28  S. 
W.  828;  Frank  t.  Tatum,  20  S.  W.  869;  Mlg- 
non  V.  Brlnson,  74  Tex.  18, 11  S.  W.  903. 

The  case  will  be  dismissed  for  want  of  a 
final  Judgment,  and,  under  the  authority  of 
Burch  Bnreh.  supra,  the  costs  of  appeal 
will  be  taxed  against  the  appellee. 

Whether  or  not  we  should  Indicate  our 
Tlews  with  reference  to  any  of  the  other  mat- 
ters In  the  case  depends  upon  whet  the  prop- 
er practice  la  in  the  court  below  upon  dis- 
missal of  an  appeal  for  want  of  a  final  Judg- 
ment. As  we  bare  no  Jurisdiction  to  decide 
that  question,  our  views  cannot  be  authori- 
tative; but  we  nevertheless  deem  it  not  Im- 
proper to  state  that  we  Incline  to  the  opinion 
that  the  third  paragraph  of  the  court's 
charge,  submitting  the  question  of  contribu- 
tory negligence,  where  he  uses  the  following 
language:  "Yet  should  yon  believe  from  a 
preponderance  of  the  evidence  that  said  col- 
lision, if  any,  was  not  due  to  defendant's  neg- 
ligence, but  was  caused  by  the  contributory 
negligence  of  said  Edwin  Mash,  then  yon 
shall  return  a  verdict  for  the  defendant" — 
places  upon  the  defendant  a  greater  bnrden 
than  the  law  calls  for.  In  that  under  said 
charge  they  must  have  found  that  the  negli- 
gence of  the  plaintiff,  standing  alone  and  In- 
dependent of  any  negligence  on  the  part  of 
the  defendant,  was  the  sole  cause  of  plain- 
tiff's injuries,  while  the  true  rule  la  that, 
notwithstanding  the  defendant  may  have 
been  guilty  of  negligence,  if  the  plaintiff  also 
was  guilty  of  negligence  which,  concurring 
with  the  defendant's  negligence,  proximately 
caused  said  injury,  the  plaintiff  would  not 
be  entitled  to  recover. 

For  the  reasons  indicated,  the  appeal  Is 
dismissed. 

UcKENZIi;  J.  I  concur  In  result  reach- 
ed, that  the  appeal  should  be  dismissed  at 


appdlee'a  cost  I  am  of  the  (^laion  that 
the  Jury  verdict  is  suflteient  to  have  author- 
ised entry  of  Judgment  for  "F.  J.  Bouton,  as- 
next  friend  of  Edwin  Mash,"  but  not  suffi- 
cient to  have  authorised  entry  of  Judgmoit 
against  F.  J.  Bouton,  indlviduiuly.  The  Jury 
should  have  beoi  instructed  by  the  court  to 
return  verdict  agataist  F.  ^.  Bonton.  suln^ 
in  his  own  behalf,  and  such  verdict  was  nec- 
essary before  Jn^ment  should  be  entered 
against  him.  In  Jury  trials,  the  law  requiree- 
a  verdict  of  the  Jury  dl^raslng  of  the  parties 
and  ttie  causes  of  actions  before  the  entry 
of  final  Judgmoit  as  to  such  parties  and  caus- 
es of  action.  The  Judgment  as  entered  is  in 
favor  of  Edwin  Mash,  no  dlcq;>OBition  being 
made  therein  as  to  F.  J.  Boubm  as  party  to- 
the  sutt,  nor  of  the  causes  of  action  by  F. 
J.  Bouton  in  his  own  behalf  and  as  next 
friend  of  Edwin  Mash. 

The  Judgment,  therefore,  is  not  final,  in 
that  it  falls  to  dispose  of  the  parties  and  the 
causes  of  action. 


CASEY  V.  CARB. 

(Court  of  Civil  Appeals  of  Texai.    San  Anto- 
nio.  May  29,  1912.) 

TxNun  (I  21*)— AonoH  oh  ComBAcnv-PLAoa 
or  Suit. 

^aintiff  sued  In  Culberson  county  to  re- 
cover rent  on  a  lease  contract  executed  in  El 
Paso  county.  Defendant  when  the  contract 
was  made  and  when  suit  was  brought,  resided 
in  Jeff  Davis  connte.  lb*  oontract  was  made 
at  deftodant's  headquartera  ranch  situated  In 
territory  then  a  part  of  El  Paso  county,  but 
which,  at  the  time  suit  was  brought,  was  In 
Culberson  county,  in  which  county  the  leased 
land  was  situated.  HM,  that  there  was  noth- 
ing io  the  contract  or  in  the  circumstances  at- 
tending Its  execution  to  show  that  the  rent 
was  to  be  paid  at  any  particular  place,  and 
hence  defenuant's  plea  of  privilege  to  be  sued 
in  the  county  of  his  residence  ^uld  have  beeu 
sustained. 

[Ed.  Note.— For  other  cases,  see  yenue,  Gent. 
Dfg.  i  84;  Dec.  Dig.  S  21.*] 

Appeal  from  Culberson  County  Court;  8, 
W.  White,  Judge. 

Action  by  John  O.  Carr  against  W.  D, 
Casey.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed,  and  venue  changed. 

O.  Lh  Bowen,  of  Bl  Paso,  for  appellant 
R.  M.  Beed,  of  Bl  Paso,  for  api>tiUee. 

MOURSUND,  J.  AppeUee,  John  O.  Carr» 
sued  appellant,  W.  D.  Gas^,  for  breach  of 
the  following  contract:  "El  Paao  County, 
Texas.  Van  Horn.  Texas.  Octt^ber  U,  1908. 
This  is  to  certify  that  I  agreed  to  pay  John 
O.  Carr  three  cents  an  acre  per  three  years- 
from  said  date  oa  eig^t  sections,  5,  8»  7,  8. 
18,  19,  20.  and  21,  in  block  lOB.  This  lesse 
e^dra  October  15,  11,  and  is  to  be  paid  on 
the  IStfa  of  each  October,  In  eadt  year.  John 
0.  Carr.  W.  D.  Casey.  Witness:  J.  M. 
Hutchinson.  Amos  Marlar."  The  defendant 
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(Tex. 


filed  ft  plea  of  privilege  to  be  sued  In  Jeff 
.  Davis  county,  Tex.,  alleging  that  at  the  time 
of  tbe  Institution  of  the  suit  he  was  a  resi- 
dent of  Jeff  Darls  connty,  and  has  been  ever 
fllnoe,  and  that  no  exception  existed  permits 
ting  the  bringing  of  the  snlt  elsewhere  than 
In  the  connty  of  his  residence.  The  plea  was 
overmled,  and  npon  a  trial  before  the  court 
Judgment  was  rendered  in  favor  of  plalntUt 
against  defendant  for  $307.20;  from  which 
defendant  has  appealed. 

The  only  assignment  of  error  questions  the 
correctness  of  the  ruling  of  the  conrt  in 
OTermUng  the  plea,  of  privilege.  The  evi- 
dence beard  In  support  of  and  against  the 
plea  1b  ^ovn  by  the  bin  of  exceptioiu.  The 
contract  was  introduced.  It  was  teatlfled 
by  defendant  that  no  agreement  with  reflect 
to  the  paymoit  of  the  lease  was  made  citbet 
than  that  embraced  In  said  contract;  that 
defendant  resided  In  SeS  Davis  connty  vhea 
the  contract  was  made,  when  suit  waa  filed, 
and  ever  alno&  It  was  adndtted  that  the 
contract  wbb  made  and  entered  into  at  ap- 
pellant's headquarter  ranch,  situated  cm  ter- 
ritory then  a  part  of  Bl  Paso  connty,  but  at 
the  time  of  suit  a  part  of  Oulberson  connty, 
and  that  the  land  mentioned  In  the  contract 
is  rttoated  In  Mid  Culberson  county,  and 
also  that  the  first  year's  lease  money  was 
paid  in  Beeves  eoun^. 

Appellee  contwds  the  plea  was  properly 
overruled,  because  the  contract  was  made  at 
the  appellant's  headquarter  ranch,  which  is 
situated  m  territory  at  that  time  a  porUon 
of  Bl  Paso  county,  but  at  the  time  of  the 
salt  a  portion  of  Onlberatm  county,  and  be- 
cause It  r^ted  to  land  now  In  Oolberson 
county;  that  from  such  fiicts  and  the  caption 
of  the  cmtract,  the  Implication  necessarily 
arises  that  the  obligation  to  pay  the  lease 
was  intended  to  be  pwformed  in  territory 
now  a  part  of  Culberson  county.  We  cannot 
agree  with  this  contention.  There  is  nothing 
In  the  contract  or  in  the  clrcnniBtancea  to 
show  that  the  lease  money  was  to  be  paid  at 
any  particular  place.  The  plea  of  privilege 
should  have  been  sustained.  McCammant  v. 
Webb,  147  8.  W.  693,  decided  by  this  court 
and  not  yet  officially  reported;  Blrge  v. 
Lovelady,  145  S.  W.  IIM;  Bomar  Oil  Co. 
V.  Schubert,  145  S.  W.  11^;  Ogbum  Dalchau 
Lumber  Co,  v.  Taylor,  126  S.  W.  48;  Wal- 
thew  V.  Mtlby.  S  Wlllson,  Civ.  Cas.  Ct  App. 
122;  Little  V.  Woodbrldge^  1  White  *  W. 
ClT.  Cas.  Ct  App.  162. 

The  Judgment  is  therefore  reversed,  and 
the  plea  sustained,  and,  this  court  proceed- 
ing to  enter  the  order  which  should  have 
been  entered  below,  the  venue  is  changed  to 
Jeff  Davis  county,  and  the  county  clerk  of 
Culberson  county  is  ordered  to  make  up  a 
transcript  of  all  orders  made  In  the  cause 
and  certify  oOlclaUy  to  same  under  the  seal 
of  the  county  court  of  Cnlbersou  county  and 
transmit  the  same,  together  with  the  original 


pajnrs  of  the  cause,  to  the  county  court  of 
Jeff  Davis  county,  Tex.,  witii  tbe  mandate 
of  this  court 
Be  versed,  and  venue  changed. 


SANDBBS  V.  SHEFFIELD  et  al. 
(Conrt  of  Civil  Appeals  of  Texas.  Texarksna. 
June  e,  1912.) 

Appeai.  Ann  Esbob   (|  1064*)— Bkvzsw— 

Hakuless  Ekbob. 

In  trespass  to  try  title,  plaintiff  claimed 
the  land  as  heir  of  his  father,  and  defendanta 
claimed  by  adverse  poBsession.  It  appeared 
that  plaintiff's  father  had  been  in  posseBsion  of 
the  land,  and  that,  when  he  died,  it  was  held 
by  his  father's  mistresB.  iTeld,  that  ss  the  evi- 
dence clearly  showed  that  she  and  her  grantees 
poaaessed  the  land  for  more  than  ten  years, 
thoB  eBtabliahing  defendants'  title  by  adverse 
poBseBsion,  error  in  tbe  charge  as  to  whether 
she  was  the  common-law  wife  of  plaintiff's  fa- 
ther was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4218,  4m-4224;  Dec 
Dig.  i  1064.*] 

Appeal  from  District  Court  Cass  Coun- 
ty;  P.  A.  Turner,  Judge. 

Trespass  to  try  title  by  Tom  Sanders 
against  B.  P.  Sheffield  and  others.  From  a 
Judgment  for  defendants,  plalntlfl  aniaals. 
Afilrmed.  , 

This  is  an  action  of  trespass  to  try  title, 
and  Judgment  was  entered  for  the  defend- 
ants. Tbe  appellant  plaintiff  in  the  suit, 
claimed  the  land  by  virtue  of  heirship  from 
his  father,  Jack  Sandors,  deceased.  He 
proved  heirship.  The  appellees,  defendants 
below,  answering  separately,  pleaded  not 
guilty,  and,  respectively,  the  five  and  ten 
years  statutes  of  limitation.  The  appellees, 
respectivtiy,  established  their  plea  of  limita- 
tion. The  only  Issues  of  fftct  in  the  case 
were  heirship  of  appellant  and  limitation  aa 
pleaded  by  appellees.  The  evidence  on  be- 
iialf  of  appellant  established  that  Jack  San- 
ders and  Hester  Sanders  were  husband  and 
wife  according  to  the  laws  of  Arkansas,  and 
that  Appellant  was  the  sole  surviving  child 
of  that  union.  Jack  and  Hester  separated, 
and  Jack  moved  to  Texas,  where  he  died  in 
1894.  Hester  remained  in  Arkansas,  where 
she  died  in  1893.  At  the  death  of  Jack  he 
was  the  owner  of  170  acres  of  land  in  Cass 
county,  Tex.,  on  which  he  had  resided  for  a 
number  of  years  in  adulterous  relation  with 
one  Marlah  Pryor.  After  the  death  of  Jack 
Sanders,  Marlah  Pryor  continued  to  reside 
upon  the  premises,  cultivating  and  using  the 
same,  and  claiming  It  all  as  her  own,  and 
paying  all  taxes  on  it  Several  weeks  after 
the  death  of  Jack  Sanders,  and  in  1894,  the 
apinllant  came  to  the  premises  from  Arkan- 
sas to  take  possession  of  the  premises,  and 
demanded  of  Marlah  the  possession  of  the 
land.  Appellant  knew  Marlah  was  occupy- 
ing the  land  and  using  it  Marlah  refused 
to  yltid  posecnslon  of  any  part  of  the  land 
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to  appellant,  and  denied  to  him  that  lie  had 
any  right  of  possession,  and  made  known 
to  him  that  ahe  waa  claiming  all  the  land 
as  her  own.  Upon  the  refusal  of  Martah 
to  let  him  Into  poBsesslon  and  occopancy  of 
the  land,  the  appelant  left  The  suit  here 
was  filed  in  JtUy,  1908.  On  March  18,  1899. 
Martah  executed  a  deed  to  J.  8.  MUls  of  60 
acres  of  the  land,  and  the  deed  was  duly 
registered  on  March  23,  1890.  BfiUs  and 
his  sabseqnent  vendees  have  ezelosiTely  and 
contlnnonsly  need  and  occupied  the  60  acres, 
daimlnc  the  same  under  registered  deeds, 
and  paying  all  taxes  thereon  from  the  date 
of  the  deed  in  1895  to  trial  of  the  salt.  Ma- 
riah  Pryor  contlnned  to  reside  upon  the  re- 
maining 110  acres,  using,  cnltiTatlng,  and 
*»iflimiTiff  all  of  It,  and  paying  all  taxes  \o 
the  time  she  conveyed  It  by  deed  to  an>d- 
lee  Sheffield,  which  was  In  1906.  Since  the 
date  of  his  deed  Sheffield  and  his  veidees 
have  been  in  exclusive  posseesioD,  claiming 
under  the  deed.  The  evidence  conclusively 
shows  that  Marlah  Pryor  was  In  actual  and 
c<mtlnnous  and  exclusive  adverse  possession 
of  the  110  acres,  claiming  it  ail.  tor  12  years 
from  the  date  of  the  death  of  JaA  Sanders, 
and  at  the  time  of  her  deed  to  Sheffield  was 
the  owner  under  completed  limitation  title 
of  10  years  advene  possession. 

Hugh  Carney,  of  Atlanta,  for  appellant 
O'Neal  &  AUdar  and  O'Neal  &  rigures.  aU 
of  Atlanta,  for  appellees. 

IiETT,  3.  (after  stating  the  facts  as 
above).  If  the  relationship  existing  be- 
tween Jack  Sanders  and  Marlah  Pryor  was 
not  of  common-law  marriage,  but  of  con- 
cubinage  or  adultery,  as  Insisted  by  appel- 
lant in  his  seventh  assignment  of  error, 
then  the  only  two  Issues  of  fact  in  the  case 
were  of  heirship  on  the  part  of  appellant 
under  the  marriage  of  Jack  and  Hester 
Sanders  and  the  statutes  of  limitation  pleaded 
by  the  app^ees.  As  the  record  admits  both 
the  heirship  of  appellant  and  complete  limi- 
tatl<m  by  appellees,  the  sustaining  of  the 
seventh  assignment,  which  we  think  must  be 
done,  necessarily  requires  the  overruling  of 
the  other  assignments  complaining  of  the 
court's  charge,  for  the  reason  that  the  only 
judgment  warranted  by  the  record  was  the 
one  entered  by  the  court,  and  hence  the 
charge  of  the  court  was  without  any  injury 
to  appellant  The  court  submitted  the  is- 
sue to  the  Jury  of  common-law  marriage  be- 
tween Jack  Sanders  and  Marlah  Pryor.  Ap- 
pellant requested  the  court  to  peremptorily 
instmct  the  Jury,  and  here  insists,  that  the 
relationship  existing  between  the  two  was 
that  of  concubinage  or  adultery.  This  as- 
signment and  contention  must  be  sustained 
as  required  by  the  record.  As  a  marriage 
of  Marlah  and  Jack  was  not  proven,  appel- 
lant cannot  predicate  In  the  record  any  con- 
tention that  Marlah's  possession  and  claim 
of  the  land  was  as  widow  or  heir  of  deceas- 


ed and  subordinate,  and  not  adverse  to  his 
rights  as  an  heir.  As  Mariah  was  not  the 
widow  or  heir  of  Jack  Sanders,  as  contend- 
ed by  appellant,  then  she  was  in  a  position - 
and  relation  to  the  land  at  the  inception  of 
her  claim  and  iwssession  to  commence  and 
continue  as  any  other  stranger  adverse  pos- 
session and  occupancy  against  appellant 
So,  under  the  proven  facts,  appellant,  as  the 
heir  of  Jack  Sanders,  was  entitled  to  recov- 
er the  land,  unless  Us  right  was  barred  by 
the  statute  of  limitations  pleaded.  As  the 
record  admits  a  complete  limitation  title  in 
the  appellees,  there  remained  no  issue  of 
fact  to  go  to  the  Jury,  and  the  appellee 
were  oititled  to  have  a  peremptory  Instruc- 
tion in  their  favor  on  limitation.  So  In  the 
record  the  sustaining  of  the  contention  made 
by  appellant  In  the  seventh  assignment 
makes  any  error  pointed  out  In  the  objec- 
tions to  the  court's  charge  harmless  error. 
The  Judgment  is  affirmed. 


KA8T0N  T.  DOZHBILt 

(Oovrt     CMl  Appeals  of  Texas.   Ft  WotO. 
Ifay  4,  1912.    Behearing  Denied 
June  X.  1912.) 

1.  Appeal  and  Ebbob  (|  1082*)— Review— 

Habiclebs  Ebrob. 

The  action  of  the  trial  eonrt  In  improperly 
patting  defendant's  agent  under  the  rule  as  a 
witness  is  not  aronna  for  reversal,  where  no 
injury  to  defendant  is  shown. 

[Bd.  Note.— For  other  cases,  se«  Appeal  and 
Brror,  Oaat  Dig.  H  4M7-4Ssii  DwTDlg.  | 
1032.*] 

2l  Saubs  (I  288*)— RnacDT  ov  Birm- 
Waxvbb  or  DsarBOiB. 

Where  the  buyer  of  cattle  accepted  them 
with  knowledge  that  they  were  not  of  the  grade 
represented,  the  defects  bcdng  apparent,  that 
acceptance  was  a  waiver  of  the  seller*!  breach; 
mere  representations  as  to  the  quality  of  the 
cattle  not  amounting  to  a  warranty  which 
would  survive  after  acceptance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dfg.  H  817-823;  Dec.  Dig.  i  28&*] 

Appeal  from  District  Court,  Tarrant  Oonn- 
ty;  Jas.  W.  Swayne,  Judge. 

Action  by  Bd  Dodw  against  N.  Ll  Baston. 
From  a  Judgment  for  plaintilf,  defendant  ap- 
peals. Affirmed. 

Harris,  Harris  ft  Tonn^  of  Ft  Worttif  tm 
appellant  Bryan  ft  Spoonts,  of  Ft  Worth, 
for  ai^IIee. 

DUNKLIN,  J.  Bd  Dozler  and  N.  .L. 
Easton,  the  latter  acting  through  his  agent 
and  representative,  B.  F.  Thomason,  entered 
into  a  parol  contract,  by  the  terms  of  wfatdi 
Dozier  agreed  to  sell  to  Easton  1,700  head 
of  steers.  The  purchase  inlce  which  Easton 
agreed  to  pay  tor  the  steers  was  $30  per 
head,  and  on  the  date  of  the  oontxact  of  pur- 
chase he  paid  to  Dosler  |8,M0  In  adrance, 
and  agreed  to  pay  the  balance  of  the  por^ 
chase  price  upon  dellvwy  of  the  cattle.  Be- 
fore this  agreement  was  made,  Thomason 
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Injected  quite  a  number  of  tlie  cattle,  the 
be^  being  thm  on  Doder*!  randi  near  Faint 
Bock.  The  agreement  was  made  daring  tbe 
latter  part  of  November.  1909*  and.  by  ita 
tenne,  tbe  cattle  were  to  be  dellTered  to 
Baaton  at  Brady  <ai  or  about  Dec^ber  e, 
1900,  wben  tbe  balance  of  the  pnrchaae  l^loe 
was  to  be  paid  to  DoHer.  At  that  time  and 
place  DoBter  delivered  to  Thomaaon  1,606 
head  of  Bteera,  whidi  Tbomaeon  then  ship- 
ped to  Ft  Worth,  at  which  place  Baaton  aold 
tliem.  At  the  contract  price  of  f30  per  head, 
the  price  of  the  1.606  head  amonnted  to  948,- 
180,  of  which  amount  Baaton  paid  $41,438. 
bat  refused  to  pay  the  tnlance.  Dosler  In- 
sUtnted  this  snlt  to  collect  that  balance,  and 
from  a  Judgmmt  In  hte  favor  Baaton  lias 
an>ealed. 

[1]  By  tbe  first  asslgiment  of  error  com- 
plaint Is  made  of  tibe  actl<m  of  the  trial 
Judge  In  placing  B.  F.  Thomason  under  tbe 
mle  aa  a  witness  durhig  tbe  progress  of  the 
trial.  The  basis  of  this  contention  Is  tbat, 
as  Thomason  waa  the  person  who  represent- 
ed appellant  In  the  trade  made  with  Dozler 
and  who  received  the  cattle  at  Brady,  be 
should  have  been  excused  from  the  operation 
of  the  rule.  Appellant  admits  In  his  brief 
that  ordinarily  such  rulings  are  within  tbe 
discretion  of  the  trial  Judge,  bat  Insists  that 
the  ruling  complained  of  In  this  instance 
was,  under  the  circumstances  stated,  an 
abuse  of  that  discretion.  However,  no  In- 
Jury  to  appellant  Is  shown  or  attempted  to 
be  shown  by  the  ruling,  and  this  tact  of  it- 
self Is  a  sufficient  reason  for  overruling  the 
assignment  now  under  discussion. 

[3]  Stated  briefly,  the  defense  urged  by 
Eastou  was  that  the  cattle  were  of  a  differ- 
ent kind  and  of  inferior  quality  and  value  to 
such  cattle  as  Dozler  represented  the  cattle 
In  question  to  be.  Easton  Introducod  evi- 
dence in  support  of  this  defense,  which  testi- 
mony was  controverted,  in  the  main,  by  the 
testimony  of  Dozler. 

A  further  Issue  waa  made  by  the  pleadings 
and  the  evidence  of  the  parties,  as  follows: 
Easton  contended  that  the  cattle  were  ac- 
cepted by  Thomason  under  an  agreement  be- 
tween him  and  Dozler  at  the  time,  that  the 
cattle  were  not  In  compliance  with  the  con- 
tract, and  that.  If  Thomason  would  acc^t 
and  ship  them,  he,  Dozler,  would  rebate  the 
contract  price  thereof  in  proportion  to  their 
failure  to  prove  as  represented.  In  reply  to 
that  contention,  Dozler  testlfled,  in  effect, 
that  there  was  no  such  agreement  between 
himself  and  Thomason  when  the  cattle  were 
delivered  at  Brady,  but,  to  the  contrary, 
Thomason,  after  inspecting  tbe  cattle  In  the 
stock  pens  at  Brady,  accepted  them  as  be- 
ing In  compliance  with  the  contract;  that 
plaintiff,  at  Thomason's  request,  cut  back 
and  did  not  deliver  100  head  of  said  cat- 
tle; that  he,  Dozler,  offered  to  Thomason 
to  rescind  the  entire  contract  of  sale  If 
Thomason  waa  not  satisfied  with  the  cattlOk 


wlildi  offer  Thomason  rejected;  that  later 
Eastoi^  aftor  recelvlDg  On  cattle  at  Ft. 
Worth,  prondaed  to  pay  ptelntlff  the  con- 
tract price  therefor,  and  made  no  eom^alnt 
that  the  cattle  were  not  aa  plaintiff  had  r^ 
reauited  th«n  to  be  at  the  time  thft  trade 
waa  made.  It  was  proven  beyoDd  oontro- 
veray  Oiat  TluimaBm  did  see  and  Inmect  the 
cattle  at  Brady  before  accepting  them.  The 
following  appeara  In  the  <ynirt^  diarge  to 
the  Jury:  "If  yon  believe  fin»n  ttie  erldoioe- 
In  this  ease  that  the  steers  tendered  or  d^r- 
ered  were  not  as  represented,  -bat  that  de- 
fendant, after  Inspecting  them  and  seeing 
them,  accepted  tbem  aa  a  con^lanoe  with 
the  contract,  and  after  they  ware  mAA  ngned 
to  pay  idahitlff  the  balance  dne,  then  yon 
will  find  In  favor  of  the  plalntue."  J^pel- 
lant  Inslats  tJiat  the  rqiireaentatlons  made  by 
Dozler  r^tlve  to  the  Und  and  quality  ot 
tbe  cattle  amounted  to  a  contract  of  wai^ 
ranty,  and  that,  aa  Easton  had  already  paid 
|>8,400  on  the  oontract  of  pnrdiase  before  his 
agent  accepted  than  at  Brady,  bla  accept- 
ance of  the  cattle  after  they  were  Inspected 
and  found  to  be  below  the  standard  repre- 
sented by  Dozler  did  not  constitute  a  waiver 
of  his  r^ht  to  claim  a  rebate  of  the  contract 
price.  If  the  cattle  were  not  as  represented, 
no  contention  Is  made  that  Thomason  did 
not  know  that  fact  at  the  time  be  accepted 
them.  His  testimony  was  that  he  did  make 
such  discovery  before  he  accepted  them. 
The  defects  in  the  cattle,  if  any,  were  there- 
fore  visible  to  Thomason,  and  under  such 
circumstances  the  alleged  representations  by 
Dozler  at  the  time  of  the  trade,  relative  to 
the  cattle,  did  not  amount  to  a  warranty 
Which  vrould  survive  the  delivery  of  the  cat- 
tle to  Thomason.  The  decision  of  our  Sn- 
preme  Court  in  Parks  v.  O'Connor,  70  Tex. 
377,  8  B.  W.  104.  we  think  is  decisive  of  the 
question  now  under  discussion,  adversely  to 
appellant's  contention.  In  that  case,  as  In 
this,  plaintiff  sued  to  recover  a  balance 
claimed  to  be  due  him  for  cattle  he  bad  sold 
to  the  defendant  under  a  written  contract 
of  sale,  and  In  the  decision  rendered  our  Su- 
preme Court  said:  "It  was  urged  by  defend- 
ant below,  and  Is  Insisted  here,  that  the  sec- 
ond herd  of  cattle  delivered  by  plaintiff  were 
not  in  accordance  with  the  terms  of  the  con- 
tract, and  that  he  should  not  be  compelled 
to  pay  for  the  same  according  to  the  con- 
tract price.  He  admits,  however,  that  he  re- 
celved  the  cattle,  though  under  protest^ 
claiming  that  he  was  forced  by  tbe  exig»i- 
cies  of  his  business  to  take  the  cattle  for  de- 
livery upon  contract  with  third  parties  which 
he  then  had  outstanding.  But  if  the  cattle 
tendered  him  were  not  such  as  were  called 
for  In  his  agreem^t  with  plaintiff,  and  he 
knew  this,  he  should  have  rejected  them. 
When  a  pur(diaser  under  an  executory  con- 
tract for  the  sale  and  delivery  of  persomil 
property  Inspecto  the  same  before  delivery, 
he  la  estopped  to  set  iv  that  &  la  not  sncb 
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MB  the  seller  has  agreed  to  deliver,  bo  for  as 
all  Tlslble  defects  are  conc^ed.  EHs  mere 
protest,  In  the  face  of  his  acceptance, 
amounts  to  nothing.  If  the  property  fs  not 
such  as  fate  contract  calls  for,  he  can  refuse 
to  receive  4t  and  ane  for  such  damages  as 
he  has  Buffered  by  the  breach  of  the  agree- 
ment He  mast  take  the  property  under  the 
contract  or  not  at  all."  See,  also.  Florida 
Athletic  Clot)  V.  Hope  Lumber  Co.,  18  Tex. 
<nv.  App.  44  S.  W.  10;  Gorham  t.  Dal- 
las &  Cleburne  By.,  41  Tex.  Civ.  App.  623, 
fl5  s.  W.  561 ;  Wtgglesworth  r.  TTvalde  Live 
Stock  tJo.,  126  S.  W.  1180. 

By  several  other  assignments  It  Is  Insisted 
that  the  judgment  Is  not  supported  by  the 
evidence,  and  that  the  trial  court  erred  lu 
refusing  appellant  a  new  trial  on  his  motion 
orglnK  that  as  reason  why  such  relief  should 
be  granted.  As  shown  by  the  recitals  of 
the  evidence  and  the  conclusions  stated  Al- 
ready, there  Is  no  merit  in  these  assign- 
ments, which,  therefore,  are  overruled. 

The  Judgment  1b  affirmed. 


FBEEMAN  v.  KEMENDO. 

(Ceort  of  OivU  Appeals  of  Texas. ,  Austin. 
Hay  1,  1912.    Behearing  Denied 
June  6,  1M2.) 

1.  Cabbiebs  (i  180*)— FsmGHT  OHUosa— 

Recovest. 

Where  one  purchaslDK  apples  for  trans- 
portation wonld  not  have  done  so  if  the  freight 
late  had  been  proper^  quoted  to  him  instead 
of  erroneoody  quoted  at  a  specified  rate,  the 
carrier  was  estopped  from  cluming  a  different 
rate  from  the  quoted  rate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  162,  864,  8S5,  89»-^;  Dec 
Dig.  I  lffl.«r 

2.  Cabbibbs   ({  189*)— FBBiaHT  Chabqes— 
RiCOVKBT. 

Where  carriers  bad  not  agreed  ou  rates 
for  interstate  shipments  and  no  rates  were 
published  as  required  by  Interstate  Commerce 
Act  (Act  Feb.  4,  1887.  c.  104,  |  6,  24  Stat. 
380,  as  amended  by  Act  March  2,  1889,  c. 
382.  I  1,  25  Stat.  855,  and  by  Act  June  29, 
1906.  c  3591.  f  2,  34  Stat  686  [U.  S.  Comp. 
St.  Snpp.  1911,  p.  1289]),  a  rate  quoted  for  an 
interstate  shipment  and  acted  on  by  the  shipper 
most  govern  and  the  carriers,  partners  in  the 
transaction,  could  not  recover  a  higher  rate. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent.  Dig.  M  162,  854,  855,  859-866;  Dec  Dig. 
I  180.*J 

Error  from  District  Covrt,  McLennan 
County ;  Tom  Lu  McOaUongh,  Judge. 

Action  by  T.  J.  Freeman,  receiver  of  the 
Intentatlonal  &  Great  Northern  BallroBd 
Company,  against  V.  Eemendo.  There  was 
a  Judgment  granting  insufficient  relief,  and 
plaintiff  brlngB  error.  Affirmed. 

Bakiff  ft  Baker  and  Walton  D.  Tftylor,  all 
«f  Waoo,  for  plaintiff  In  error,  John  W. 
Davis,  of  Waco,  for  defendant  In  error. 

BICE,  J.  This  suit  was  brou^t  by  plain- 
tiff In  error  aa  receiver  of  the  International 


&  Great  Northern  Ballroad  Company  against 
defendant  In  error  to  recover  the  sum  of 
$299.16  as  freight  (^rges  on  a  car  load  of 
apples  weighing  31,829  pounds,  at  94  coits 
per  hundredweight  purchased  by  defendant 
In  error  at  Albuquerque,  N.  M.,  and  consign- 
ed to  him  at  Waco,  Tex.;  it  being  allied 
that  said  rate  was  the  regular  Interstate 
rate  between  said  points  authorized  by  the 
Interstate  Commerce  Commission,  which  had 
been. duly  published  and  posted  as  required 
by  the  act  establishing  that  commission. 

Defendant  In  error  answered  that  prior  to 
the  purchase  of  said  apples  he  had  been 
offered  the  same  character  of  apples  from 
Utah,  with  a  freight  rate  of  62  cents  per 
hundredweight,  and,  when  approached  by 
the  seller,  informed  him  of  this  foct,  stat- 
ing that  he  would  buy  from  him  provided 
be  oonid  obtain  the  same  freight  rates  from 
Albuquerque,  and  thereupon  proceeded  with 
the  agent  of  the  seller  to  the  office  of  plain- 
tiff in  error.  Finding  no  published  rate  post- 
ed at  said  office,  he  made  inquiry  of  the 
agent  of  plaintiff  in  error  as  to  said  rate, 
who  informed  him  that  the  rate  from  Al- 
buquerque to  Waco  would  be  62  cents  per 
hundredweight  Belying  upon  this  state- 
ment, the  order  was  made  and  the  apples 
shipped  over  plaintiff  In  error's  line.  Upon 
their  arrival  at  Waco,  the  same  were  deliv- 
ered by  plaintiff  In  error  to  him  without 
the  payment  of  freight  In  accordance  with 
the  custom  prevailing  there;  that  if  he  had 
known  that  a  greater  rate  wonld  have  beeu 
charged,  he  would  not  have  made  the  order, 
and  would  have  declined  to  pay  for  said 
apples  upon  their  arrival ;  that  before  plain- 
tiff in  error  demanded  payment  of  the 
freight  bill,  he  had  disposed  of  most  of  said 
apples,  but  tendered  him  at  said  time  $197.60, 
being  the  amount  of  freight  due  at  the  r^te 
of  62  cents  per  hundredweight  which  was 
declined  by  plaintiff  In  error,  and  which 
amount  was  deposited  in  the  registry  of  the 
court  as  a  tender.  He  likewise  pleaded  the 
difference  between  said  amounts,  to  wit 
$101.66  in  reconvention  as  damages. 

A  trial  before  tlie  court  without  a  Jnry 
resulted  In  Judgment  in  favor  of  plaintiff 
for  the  fall  amount  sued  fbr,  and  also  In 
favOT  of  defendant  In  txror  on  bis  plea  in 
reconvention  for  the  amount  claimed,  tax- 
ing the  costs  sgalnst  plsintlfl  in  error,  from 
wbldt  Judgmfflit  tbla  appeal  te  prosecated. 

[1]  It  Is  contended  on  the  part  of  plaintiff 
in  error  tbat  this  Judgmoit  te  emmeons, 
first,  because,  as  he  contends,  defendant  In 
error  bad  sustained  no  dami^  and  tbere- 
fore  reoovwy  ou^t  not  to  have  been  allowed 
on  bis  plea  in  reconvention.  We  think  there 
is  no  mult  In  this  oontoitltHi  because  it  Is 
evidrat  that  def aidant  would  not  have  or- 
dered the  angles  If  the  frd^t  rate  had  been 
properly  quoted  to  tiim,  tar  tt  appears  he 


•For  ettier  nuMS  ms  mbm  topic  and  ■seUon  NUUBBB  In  Dso.  DIs-  *  Am.  Dig.       No.  Bsrlti  *  B«p1r  Indans 


Digitized  by 


Google 


606 


148  SOUTHWESTERN  REPORTER 


could  have  porchaaed  the  same  apples  else- 
where, paying  a  freight  rate  of  62  centM  per 
hundredweight,  for  which  reason  he  was 
damaged  to  the  extent  of  the  amount  allow- 
ed, which  was  occasioned  1^  the  fault  of 
plaintiff  In  error,  and  th^efore  he  was  es- 
toroed  from  dalniteg  a  different  rate  from 
that  quoted.  Hence  we  ovemde  the  first 
two  assUfnments  predicated  Dpon  this  conten- 
tion. 

[I]  It  Is  likewise  asserted  on  the  part  of 
plaintiff  In  error  that  defendant  In  error  was 
not  entitled  to  recover  any  amount  under 
bis  plea  In  recouTottlon  because  the  estab- 
lished rate  was  fixed  the  Interstate  Com- 
merce Commission,  and  therefore  it  was  un- 
lawful for  It  to  diarge  a  less  rate;  hence 
there  was  no  basis  upon  which  defendant  In 
error  could  recoTw  the  dUferoice  betwem 
Uie  regular  rate  and  the  rate  quoted.  This 
would  be  true  If  It  had  been  shown  that  the 
plaintiff  fn  error  and  his  connecting  lines 
had  a  fixed  rate  which  had  been  recognised 
by  the  Interstate  Commerce  Commission  and 
published  and  posted  in  accordance  with  that 
act,  but  the  evidence  falls  to  show  that  there 
was  any  such  rate  agreed  upon  between 
plaintiff  and  his  connecting  lines,  or  estab- 
lished by  the  Interstate  Commerce  Commis- 
sion, and  shows  affirmatively  that  there  was 
DO  such  rate  published  or  posted  as  re- 
quired by  said  act  See  Interstate  Commerce 
Act  1887,  c.  104,  S  6,  24  Stat  360,  amended 
by  Act  March  2,  1889,  c.  S82,  25  Stat.  8E>5, 
and  Act  June  29,  1903,  c.  8691,  S  2,  84 
Stat  686  (IT.  6.  Comp.  St  Supp.  1911,  p. 
1280),  amendatory  thereof.  For  which  rea- 
son we  think  that  the  quoted  rate  should 
control  and  govern.  See  A.  K.  ft  N.  R.  Ry. 
Co.  V.  Home.  106  Tenn.  78,  50  S.  W.  134. 
This  ruling  does  not  in  any  sense  in  our 
Judgment  contravene  the  ruling  in  the  case 
of  T.  ft  P.  Ry.  Co.  V.  Mugg  ft  Dryden,  re- 
ported in  202  U.  S.  242,  26  Sup.  Ot  628,  50 
li.  Ed.  1011,  because  in  that  case  it  ai>- 
pears  that  the  railway  company  liad  fully 
compiled  with  the  law  establishing  a  higher 
rate  under  said  act  of  Congress,  and  could 
not  therefore  receive  or  accept  a  less  amount; 
and,  having  compiled  with  said  law  as  to 
posting  the  tariff,  the  shipper  was  governed 
thereby  and  had  no  right  to  rely  upon  the 
statemott  of  the  agent  quoting  blm  a  lower 
rate. 

In  the  present  case  It  clearly  appearing 
that  the  shipper  went  to  the  office  of  the 
carrier  and  made  Inquiry  for  tbe  pnbltshed 
tariffs,  and  the  carrier  not  having  publish- 
ed them,  therefore  the  shipper  could  not 
get  the  desired  Information  therefrom.  Noth- 
ing remained  for  him  to  do  but  to  make 
inquiry  of  the  agent  of  the  carrier,  which 
he  did.  And  under  the  circumstances  we 
conclude  that  he  had  the  right  to  rely  upon 
said  rate  so  quoted  to  him;  it  having  been 
alleged  by  defoidant  and  not  denied  under 


oath  by  plaintiff  that  the  plaintiff  and  his 
connecting  carriers  were  partners  in  said 
transaction.  We  think,  therefore,  there  was 
no  error  in  holding,  as  the  court  did,  that 
defendant  was  authorized  to  set  ofC  as 
against  plaintiff's  demand  his  claim  In  reeon- 
ventlon,  to  wit,  tbe  difference  between  the 
quoted  rate  and  fiie  rate  claimed  by  tba  earn- 
pany. 

Finding  no  error  in  the  Judgment  of  the 
conrt  below,  tbe  same  Is  In  all  things  af- 
firmed. 

Affirmed. 


HARRIS  et  al.  t.  WAGNON  et  mL 

(Conrt  of  OiTll  AppeaU  of  T^xas.  Tezarksna. 

June  6,  1012.) 
Advzbsi  Posskssioh  (I  96*)— ByiDBNOi  or 

POSSBSSIOH— PaTICEKT  OF  TAXBS. 

In  determining  whether  defendant*!  pos- 
session of  a  few  acres  of  a  tract  of  land  was 
an  adverse  possessioD  of  the  whole,  the  lory 
are  entitled  to  consider  the  fact  of  sis  Culiire 
to  pay  taxes  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  ||  630-tt82;  Dee.  £Mg. 
S  96.  •] 

.  Appeal  from  District  Court,  Harrison 
County';  H.  X.  Z^rttletxm,  Judgfr 

ActlcHi  by  Jdm  W.  HsjitIs  and  others 
against  C.  J.  Wagnon  and  otbus.  From  a 
Judgmmt  tm  defendants,  pi«*»ntfr«  appeal. 
Revised  and  rananded. 

Lane  ft  Lane,  of  Marsliall,  for  app^Iants. 
Beard  ft  Davidson,  of  Marshall,  for  appellees. 

WILLSON,  C.  J.  This  suit  was  brought 
by  the  executors  of  thfe  will  of  Annie  P. 
Harris,  deceased,  and  the  children  of  said 
Annie  P.  Harris  and  her  husband,  John  W. 
Harris,  who  died  intestate,  to  recover  tbe 
title  and  possession  of  160  acres  of  the  John 
V.  Morton  survey  of  2,328  acres  In  Harrison 
county.  Appellees  O.  J.  Wagnon.  E.  H. 
Jones,  and  Sydney  Jones  were  the  def  ^dants. 
Wagnon  answered  that  he  claimed  no  inter- 
est in  or  right  to  the  laud  other  than  as  a 
tenant  of  said  E.  H.  Jones  and  his  grantee 
Sydney  Jones,  who  answered  by  a  plea  of 
"not  guilty,"  and  of  title  in  themselves  by 
virtue  of  the  statute  of  limitations  of  10 
Shears.  They  farther  alleged  that  the  claim 
of  title  asserted  by  appellants  was  a  cloud 
on  their  title,  and  asked  that  same  be  re- 
moved. Tbe  Judgment  was  In  favor  of  ap- 
pellee Sydney  Jones  for  the  land  sued  for 
and  costs,  and  in  favor  of  appellees  B.  H. 
Jones  and  O.  J.  Wagnon  for  costs. 

It  appeared  from  the  testimony  that  the 
land  belonged  to  the  community  estate  be- 
tween said  John  W.  Harris  and  Annie  P. 
Harris,  and  that  appellants  were  entitled 
to  recover  it  unless  appellee  B,  H.  Jones  liad 
acquired  title  thereto  by  the  operation  In 
his  favor  of  the  statute  of  limitations  of  10 
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years.  Said  IS.  H.  Jones  owned  the  A.  Jones 
survey,  tbe  west  boundary  line  of  wblcb  was 
identtcml  with  an  east  boundary  Une  of  the 
Morton  surrey.  While  occupyloK  land  on 
said  Jones  surr^  to  1883.  said  R  H.  Jones 
bad  Included  In  an  Inclosure  he  made  of  land 
thereon  five  or  six  acres  of  the  Morton  sur- 
vey adjoining  same,  and  thereafterwards  un- 
til 1901  claimed  and  cnltivated  said  five  or 
six  acres  of  the  Morton  surrey  as  hla  own. 
The  controverted  question  In  the  case  was 
as  to  whether  the  possession  or  said  B.  H. 
Jones  Bhoold  be  held  to  embrace  160  acres 
of  the  Morton  survey,  Including  said  five  or 
six  acres,  or  only  the  five  or  six  acres.  As 
a  circumstance  tending  to  show  that  his  pos- 
session should  not  be  construed  to  extend 
to  more  than  the  five  or  six  acres,  testimony 
showing  that  said  B.  H.  Jones  never  paid 
taxes  on  any  of  tbe  land  In  the  Morton  sur- 
vey was  admitted.  Notwithstanding  such 
testimony,  at  the  request  of  appellees,  the 
court  Instructed  tbe  jury  as  follows:  "Yon 
are  charged  In  this  suit  that  the  law  does 
not  require  the  defendants  to  have  paid  tax- 
es on  the  land  In  controversy — ^that  whether 
they  have  or  not  will  not  be  considered  by 
you."  We  will  not  detail  the  testimony  nor 
comment  on  It  further  than  to  say  that  a 
finding  to  the  contrary  of  that  made  by  the 
jury  would  not  have  been  unsupported  by  It 
Ther^ore,  tbe  Instruction  being  clearly  er- 
roneous, the  judgment  must  be  reversed. 
Appellants  plainly  had  a  right  to  have  the 
Jury  In  determining  the  question  to  consider 
the  fact  that  said  E.  H.  Jones  bad  never 
during  the  time  It  was  claimed  he  was  as- 
serting adverse  possession  of  the  land  in  con- 
troversy paid  taxes  thereon.  Webb  v.  Iber- 
ia. 43  Tex.  Civ.  App.  124,  04  S.  W.  1096; 
Abbott* 8  Trial  Evidence,  pp.  905,  906. 

The  19  assignments  presenting  other  ob- 
jections made  to  the  Judgment  are  overruled. 
Considered  wltb  reference  to  the  record, 
none  of  tbe  rulings  complained  of  In  those 
asBignments  requires  a  reversal  of  tbe  Judg- 
ment 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded  fwr  a  now  trial. 


MOKTUUDUrr  T.  ALLBOX  et  al. 

(Oonrt  of  Ohil  Appeals  of  Texas.  Dallas. 
June  1,  1912.   Rehearing  Denied 
June  1.  1912.) 

L  Lakdlobd  and  TxHAnrt  (i  128*)  —  OoN- 

TBACTS— OBUGATJON  OF  TENANT. 

Where  a  tenant  with  knowledge  of  Hie  re- 
fusal 00  a  third  person  to  vacate  a  part  of  the 
land,  took  possenion  of  the  remainder,  wlthoat 
notifying  the  landlord  of  tbe  facts,  and  cultivat- 
ed the  same,  though  the  tenant  was  informed 
by  the  owner  that  he  had  never  leased  any  part 
of  tbe  Isnd  to  the  third  person,  and  knew  that 
tbe  landlord  was  ignorant  of  tbe  facts,  he  took 
possession  at  his  peril,  and  could  not  complain 
of  a  verdict  for  the  owner  for  an  amount  which 
warn  sndi  proportion  of  the  sum  agreed  to  be 


paid  as  the  land  euldvated  by  ^  tenant  bore 
to  the  entire  premises. 

[Ed.  Noteu— For  other  eases,  see  Landlord  and 
Tenant  Cent  Dig.  H  ^  440;  Dea  Dig.  i 
128.*] 

2.  Appsal  and  Ekeob  (S  1068*)— HABUUm 

EBBOB— E^RONBOUS  iNSTBtJCnONS. 

Where  tbe  jury  rendered  its  verdict  pur- 
suant to  a  correct  part  of  the  charge,  the  error, 
if  any,  of  another  portion  thereof  was  harmless. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4225--4228,  4230;  Dec. 
Dig.  1  1068.*] 

Appeal  from  Hunt  Conntgr  Court;  Geo.  B. 
Hall,  Judge. 

Action  by  Lb  W.  Allen  and  othets  against 
Arch  Nordicntt  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

Evans  &  Carpenter,  of  OreoivlUe^  for  ap- 
pellant J.  6.  Hatthem,  of  Greenville,  tar 
appellees. 

BASBUBT,  J.  Appellant,  Arch  Northcntt 
claimed  a  rental  contract  with  one  Bud  Pat- 
ton  for  about  30  acres  of  land  In  Hunt  coun- 
ty for  the  yeer  1010.  Appellees  Inborlted  the  , 
land  from  Patton  subsequent  to  Its  rental  to 
Northcntt  Tbe  price  to  be  paid  for  tbe 
land  was  $40.  Appellant  refused  to  pay  the 
agreed  rental,  and  appellees,  tbe  owners  of 
the  land,  sued  him  therefor. 

[1  ]  The  agre^ent  for  the  rental  of  the  land 
was  reached  by  correspondence  between  ap- 
pellant and  Patton,  who  was  a  resident  of 
Arkansas.    On  this  point  appellant  testified: 

"I  am  the  defendant  In  this  cause.  About 
the  latter  part  of  December,  1909,  or  the  1st 
of  January,  1910,  I  wrote  Bud  Patton,  at 
LewlsvlUe,  Arkansas,  about  the  renting  of 
the  Bud  Patton  place  for  the  year  1010.  On 
the  17th  of  January  be  wrote  ma  tbe  follow- 
ing letter  In  reply  to  the  one  I  wrote  him, 
wblcb  letter  Is  as  follows: 

"'Lewisvllle,  Arkansas,  1/17/1010. 

"  'Mr.  W.  A.  Northcntt  WUU  Point,  Texas 
— Dear  Sir :  I  will  answer  your  letter  wblcb 
was  written  on  the  1/2.  Have  been  sick  so 
that  I  could  not  attend  to  anything.  Your 
letter  I  write  you  In  r^^ard  to  tbe  place-^ 
you  say  you  want  to  rent  it  I  have  been 
offered  $60.00  for  tbe  rent  of  the  plae&  If 
you  will  fix  the  west  part  of  tbe  fence  and 
open  the  ditches  you  can  liave  It  for  $40.00 
rmt  I  would  oome  out  there  but  my  healtli 
Is  80  bad  that  I  can't  come.  Now  yon  said 
that  I  may  have  to  have  it  surveyed  out 
again  and  It  you  think  so  yon  get  a  snrreyor 
to  survey  it  ont  Yon  write  to  the  parties 
that  owns  Qu  Hnaso  land  at  Dallas,  Texas, 
about  that  old  man  pntdng  the  fence  on  tbls 
land.  If  yon  have  tbe  land  aorr^ed  ont  and 
it  takes  Us  fence  don't  let  Urn  move  It 
Keep  It  and  If  yon  want  the  place  let  me 
hear  from  yon  at  once.  I  will  be  ont  tbere 
In  the  fUL  My  health  has  been  very  bad  for 
some  time.  Ora  has  married  and  gone  to 
Oklahoma.   Besp't  Bud  Patton.' 
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"Shortly  after  recelTlns  this  letter.  I  wrote 
again,  truing  him  tliat  I  acc^ited  lils  propo- 
sition and  woald  take  the  land,  and  that  I 
wanted  the  use  of  all  ttf  the  aUtlrated  land, 
and  also  lnf<nmed  him  tbat  a  Hr.  Harrell 
(or  Hearld)  had  run  a  fence  across  tlie  land, 
flo  as  to  take  fat  part  of  the  cultivated  land, 
and  in  r^ly  to  that  letter  I  received  one 
from  him,  dated  February  22,  1910,  as  fol- 
lows: 

"  Tiewisvllle^  Ark.  2/22/19ia 
'Mr.  W.  A.  Nortbeutt,  Wills  Point,  Texas 
— Dear  Sir  and  Friend:  Your  letter  of  the 
11th  and  16th  received  and  omtfflits  noted 
and  In  reply  will  say  that  I  have  not  rented 
«r  given  Mr.  Hearld  (or  Harrell)  any  lease 
on  any  part  of  my  land  and  if  he  has  fenced 
any  of  it  or  is  attempting  to  cultivate  any 
part  of  it  tell  him  to  move  his  fence  and  to 
vacate  the  land  at  once.  You  take  the  land 
at  said  figures  and  put  such  fencing  on  It 
as  It  needs  and  take  costs  of  wire  from  T&it 
but  building  fence  and  cleaning  of  ditches 
must  be  at  your  expense  so  I  will  make  you 
sole  agent  of  the  place  for  the  year  1910,  and 
If  there  are  any  land  that  has  grown  up  In 
bushes  that  you  want  to  take  la  you  can 
have  all  you  (make)  on  it  so  I  will  leave  the 
matter  with  you.  Your  friend  torev&i,  B.  P. 
Patton,  by  Berry  Patton.' 

"I  called  on  Mr.  Harrell  (Hearld)  and  told 
him  to  move  his  fence,  or  let  me  have  the 
use  of  the  land,  and  he  threatened  me  with 
violence  if  I  ever  bothered  him  about  It  I 
consulted  counsel,  and  upon  their  advice  let 
him  alone.  The  portion  of  the  place  cultivat- 
ed by  Harrell  was  much  better  land  than 
that  cultivated  by  me.  I  raised  on  the  part 
cultivated  by  me  about  21  or  22  wagon  loads 
of  com,  averaging  about  20  bushels  to  the. 
load.  I  expected  the  rents  from  the  land  re- 
ferred to  In  the  letter  testified  about,  and  so 
advised  Mr.  Patton.  I  never  received  posses- 
sion or  liad  the  use  of  the  land  inclosed  and 
cultivated  by  Mr.  Harrell,  wblch  amounted 
to  about  9  acres;  and  that  which  1  had  in 
-cultivation  was  about  21  or  22  acres.  I 
would  not  have  rented  any  part  of  It  for 
$40,  or  fbr  any  fixed  price;  for  I  did  expect 
and  understand  that  I  was  to  get  all  of  it. 
I  opened  the  ditches  tbat  needed  opening; 
did  not  build  any  fences,  because  there  were 
no  fences  needed  to  be  built" 

The  court,  upon  the  foregoing  and  all  other 
testimony,  'charged,  the  Jury,  among  oUier 
things,  as  follows:  "If  you  believe  from  the 
«vldence  that  the  defendant.  Arch  Nortbeutt, 
was  on  and  did  use  and  cultivate  certain 
land  in  Hunt  county,  Texas,  as  set  out  in 
plaintiff's  petition,  during  the  year  1910,  un- 
der a  specific  contract  with  Bud  Patton  for 
$40  for  the  whole  of  the  SO  acres  of  land  in 
controversy  herein,  and  you  further  find  that 
a  Mr.  Germany  had  any  part  of  said  land 
fenced  and  In  his  possession  at  the  time  o£ 
the  said  contract,  and  that  the  said  Patton 
was  unable  to  place  the  defendant  in  posses- 
sion of  said  part  of  the  said  land,  then  you 


wUl  find  for  tile  iflalntlft  for  audi  sum  of 
the  amount  of  the  $40  as  the  amount  of  the 
land  wblch  tbfi  defendai^  cnltlvated  bears  to 
.  the  wh<Ae  of  the  amount  of  the  land  rwted 
by  defendant" 

The  Jury  returned  a  verdkA  for  iwelleeB, 
under  this  portion  of  the  chaim  for  $28, 
which  was  that  proportion  ct  tlra  sum  asived 
to  be  paid  tbat  the  land  appdlant  enltlTated 
bore  to  the  entire  SO  acres.  It  waa  establish- 
ed that  appelleea  had,  after  «npIoying  attor- 
ns and  havtog  the  land  aurv^ed,  collected 
from  those  occupying  the  other  9  acres  $42^ 
50.  Appellant  urges  that,  since  Patton  fail- 
ed to  put  him  In  possession  of  the  8  acreB* 
he  la  entitled  to  be  credited  with  wliateTer 
sum  appellees  collected  as  rental  for  the  re- 
maining portion  of  the  80  acres.  We  do  not 
think  so.  It  seems  clear  from  the  letters 
written  by  Patton  and  from  appellant's  te»- 
tlmony  that  Patton  was  not  informed  of  the 
refusal  of  Harrell  to  vacate  the  land.  Pat- 
ton wrote  appellant  that  be  bad  never  leased 
sjiy  part  of  the  land  to  Harrell,  and  for  ap- 
pellant to  notify  him  to  move  bla  faices  and 
vacate  the  land.  Yet,  with  full  knowledge 
of  the  facts,  and  without  notifying  Patton  of 
Harrell's  r^usal  to  vacate  the  land,  appel- 
lant, after  consulting  counsel,  took  posses- 
sion of  the  remaining  land  and  used  and  cul- 
tivated the  same.  'Appellant  knew,  before  he 
w^t  Into  possession  of  the  land,  that  Har- 
rell would  not  surrender  the  part  be  was  In 
possession  of,  since  Harrell,  when  appellant 
called  upon  blm,  threatened  blm  with  vio- 
lence if  be  bothered  him  about  It,  and  he 
could  then  have  made  other  arrangements,  or 
at  least  communicated  to  Patton  his  inten- 
tion to  demand  the  use  of  the  entire  tract  or 
its  rental  valu^  and  afforded  him  opportu- 
nity to  dispossess  Harrell.  Kot  bavlng  done 
BO,  and  having  gone  on  the  land  under  such 
circumstances,  and  with  full  knowledge  that 
he  was  to  get  possession  of  only  a  portion  of 
the  land,  we  think  he  did  so  at  his  peril,  and 
is  bound  tber^y.  The  amount  of  the  ver^ 
diet,  under  the  testimony,  is  the  least  that 
could  have  been  rendered  against  him  under 
his  agreement  in  reiatlou  to  the  whole  tract, 
and  less  than  he  would  have  paid,  had  the 
Jury  found  there  had  been  no  completed  con- 
tract; and  such  a  verdict  could  have  beat 
sustained  under  the  evidence. 

[2]  Those  assignments  of  error  which  com- 
plain of  certain  portions  of  tbe  court's  charge 
cannot  be  sustained,  since  it  Is  patent  from 
the  verdict  that  if  they  constituted  error  It 
was  harmless,  since  the  Jury  must  have  rm- 
dered  Its  verdict  upon  that  portion  of  the 
charge  quoted  above.  Nor  do  the  assign- 
ments of  error,  which  complain  of  the  ac- 
tion of  the  court  in  refu^g  certain  special 
charges,  show  any  ground  for  reversal,  since 
they  are  based  on  a  theory  of  the  case  wliicta 
we  have  detennlnsd  against  the  omtentlona 
of  appellees. 

Finding  no  reversible  error  in  the  record, 
tbe  Judgment  of  the  court  bdoT  to  afflxxned. 
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SHUCK  T.  MISSOURI  LUMBER  ft  MIN- 
ING CO. 

(SopTOM  Court  of  Miisonri.  DiTlalon  No.  1. 
Jane  29.  1812.) 

L  Judicial  Saia  (|  87*)— CoMsnrATzona  to 

DEPBE6S  BiDDino— Effect. 

A  combination  to  deoresa  bidding  at  a  Ju- 
dicial ule  is  against  pubuc  itoUcy,  and  the  sale 
maj  be  racatsd. 

[Ed.  Note.— Fbr  otiwr  cases,  see  Jndldal 
Sales.  Cent.  Dig.  f  7S;  Dee.  Dig.  |  87.*] 

2.  TAZAnoH  (I  809*)— Tax  Sales— Icuoai.- 

ITT~ISiBCE8,  PbOOF,  AND  VaBIANCE. 

Where  the  petition  charging  an  illegal  tax 
sale  did  not  allege  that  defendant,  purchasing 
at  the  sale,  and  another  bidder,  who  vere  the 
onl7  biddem,  conspired  to  depress  bidding, 
plaintiff  could  not  prove  such  combiuation  to 
invalidate  the  sale. 

LEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dif.  H  188B.  1600-16M;  Dec  Dig.  % 
809.*] 

Appeal  from  Circuit  Court,  Shannon  Oonn- 
tj;  W.  N.  BTans,  Ju^e. 

Action  by  Ed.  J.  Shack  against  the  Mis- 
souri Lumber  &  Mining  Company.  From  a 
judgment  for  plalutUf,  defendant  appeals. 
ReTersed  and  remanded. 

Xj.  B.  Shu(^  and  Louis  F.  Dlnnloc,  for  ap- 
pellant 3.  W.  Mcdellan  and  Ed.  J.  Shndt, 
for  reopondeat 

LAMM,  J.  This  Is  a  snlt  In  eqntt?  bron^t 
in  the  Shann<Ht  drcnlt  court.  From  a  de- 
cree for  plaintiff,  defendant  comes 

Plaintiff  dalms  to  own  the  S.  IL  ^  of  sec- 
tion 6,  township  SO,  ranse  6,  In  Shannon 
eonnty.  He  charges  tlut  an  Illegal  sale  was 
made  under  a  Judgmoit  for  taxes  In  the 
year  1889,  at  which  sale  defoidant  corpora- 
tion was  tJie  pnrcbaser  and  received  a  sher- 
iff's deed;  that  the  land  was  worth  $800; 
tbat  the  taxes  amounted  to  f3.S8  with  some 
Interest  and  costs ;  and  that  the  sheriff  sold 
It  In  mass  without  Bubdi vision  as  provided 
the  statutes  and  for  a  grossly  Inade- 
quate consideration.  The  bill  shows  that 
the  judgment  for  taxes  was  against  plain- 
tiff's grantor.  Alleging  a  willingness  to  pa; 
defendant  "Oe  amount  of  its  biU  together 
with  the  cost  of  making  the  sheriff's  deed," 
and  charging  that  defendant  claims  some 
right,  title,  or  interest  in  the  land  adverse 
to  the  estate  ot  plaintiff,  he  prays  a  decree 
setting  aside  t^e  tax  sale  and  that  the  court 
ascertain  add  determine  the  title  and  estate 
of  plaintiff  and  defendant  respectively.  The 
6tecree  set  aside  the  tax  sale,  adjudged  plain- 
tiff to  be  the  owner  of  the  land,  that  de- 
fendant had  no  right,  title,  or  Interest  in  It, 
and  that  it  be  forever  barred  from  setting 
up  any  claim  to  the  land  or  any  part  thereof. 

Singularly  enou^  althoi^h  defendant  ap- 
parently claimed  below  to  own  the  land  and 
apparently  claims  here  to  own  it  through  a 
tax  sale,  and  the  very  one  referred  to  in  the 
bill,  yet  In  its  answer  it  denied  "each  and 
every  allegation  In  said  petition  contained" 


except  that  relating  to  its  incorporation; 
that  Is,  inter  alia.  It  denied  there  was  a  tax 
snle,  it  denied  it  received  a  tax  deed,  and  it 
denied  that  it  made  any  claim  of  any  right, 
title,  or  Interest  adverse  to  the  estate  of 
plaintiff  In  the  land.  Wherefore?  The  law 
being  rated  as  common  sense,  why  should  a 
litigant  muddy  Its  own  drinking  water,  by 
asperalng  or  denying  its  own  title,  when  its 
title  Is  held  in  Judgment?  Such  an  answer, 
in  a  case  where  d^endant  claims  to  own 
the  land  under  a  tax  sale  and  sheriff's  deed, 
is  not  only  slovenly,  but  dangerous  and  il- 
logical pleading. 

At  the  trial  plaintiff  ms  allowed  to  prove 
that  the  representative  and  agent  of  defmd- 
ant  corporation,  who  attended  the  sale  as  a 
bidder  on  defendant's  behalf  (and  who  bid 
off  the  land),  and  another  bidder  In  the  tax 
title  line,  pat  thdir  heads  togetiier  oovlnoosly 
and  agreed  not  to  Ud  against  each  other 
at  that  sale.  This  evidence  was  unsoccess- 
fully  objected  to,  and  defendant  excepted. 
There  was  testimony  that  these  two  Udden 
betimes  selected  the  land  they  would  bid  on. 
Their  arrangonent  is  summed  up  by  the  fol- 
lowing excerpt  from  the  testimony:  "The 
only  agreemoit  be  and  I  had,"  said  one  of 
plaintiff's  witnesses,  **was  with  reference  to 
buying.  He  (defendant's  agent)  was  to  stay 
off  the  lands  I  wanted,  and  I  was  to  stay  off 
the  lands  he  wanted.  We  made  the  agree- 
mmt  for  the  purpose  of  saving  money  in  re- 
gard to  buying  land."  Other  testimony  in- 
dicated that  these  two  bidders,  the  only  ones 
shown  to  be  there,  in  fact  looked  over  the 
tax  sale  lists,  and  assumed  to  parcel  out 
the  spoils,  Bgreelng  not  to  Invade  each  oth- 
er's territory  and  not  to  bid  against  each 
other.  It  is  also  shown  that  th^  lived  ap  to 
that  agreement  We  pause  long  enough  to 
haxard  t^e  remarit  that  for  that  turn,  the 
old  Latin  satirist  (throwing  his  eye  on  these 
two  agents)  would  have  exclaimed,  as  he  did 
on  another  occasion :  "Par  nobUe  fratrum !" 
It  Is  shown  that  the  land  was  worth  |2  per 
acre  at  the  time,  and  tbat  it  was  knocked 
down  to  defendant  In  bulk  at  981  under  the 
sheriff's  hammer. 

There  was  testimony,  also,  that  the.  160 
acres  In  suit,  as  was  all  other  land  sold 
then  at  tax  sales  in  Shannon  county,  were 
sold  in  bulk  wlthont  dIvlsUm  and  without  an 
offer  to  divide  or  any  request  by  the  sheriff 
for  bids  on  any  subdivision  of  the  land. 
There  was  testimony  to  the  contrary.  Hie 
diancellor  well  could  have  found  one  way  or 
another  on  that  Issue.  The  finding  and  de* 
cree  are  general  In  teema,  and  we  cannot  tell 
on  what  line  of  testimony  the  decree  rests. 
We  cannot  say  It  resto  on  a  sale  in  mass 
without  an  effort  to  get  bids  by  the  small, 
or  legal  subdivision,  and  inability  to  do  so- 
all  this  to  the  damage  of  the  landowner — 
for  the  testimony,  as  said,  is  in  conflict  on 
that  head.  Presumably,  since  the  court  per- 
mitted evidence  of  a  covinous  contrivance  be- 
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tweoi  bidders  to  depress  and  chill  the  Bld- 
mag  preTentlDg    competition  (whldi, 

sprung  suddenly  at  the  bearing  wlthoat  no- 
tice, was  uncontradicted),  that  evidence  was 
deemed  material.  If  deemed  material,  as  ap- 
pears, then  It  produced,  or  Tltally  helped 
produce,  the  decree.  Now,  Uie  testimony  wan 
not  fldmlsalble,  and  Its  admission  was  er- 
ror. This,  for  reasons  presently  appearing. 

[1]  We  do  not  pnt  onr  mling  on  the  ground 
that  an  agrennffltt  between  ontslde  bidders 
at  an  execution  sale  not  to  bid  against  each 
other  Is  not  ground,  and  good  ground,  when 
the  agreement  Is  operative,  for  setting  aside 
the  sale.  The  law  in  that  regard  Is  that  the 
employment,  on  one  hand,  of  by-bldders  or 
puffers,  la  reprehensible.  Such  devices  and 
comblnfttlons  to  nndnly  and  artificially  stim- 
ulate bidding  at  public  auctions  are  frown- 
ed upon  by  courts  when  found  out  2  Free, 
on  Ex.  (3d  Ed.)  |  298.  So,  too,  the  law 
Is  that  a  combination  to  depress  or  chill  the 
bidding,  on  the  other  hand,  is  reprehensible. 
Both  schemes  are  birds  of  a  feather,  and 
both  have  a  fraudulent  end  of  unjust  enrich- 
ment In  view.  Devices  to  prevent  competi- 
tion and  produce  a  sacrifice  of  the  Interests 
of  the  debtor  or  of  both  debtor  and  creditor, 
as  may  be,  are  held  to  be  against  public 
policy  and  highly  immoral.  They  are  disap- 
proved of  in  both  law  and  equity,  and  the 
firnita  of  such  covin  are  snatched  away  from 
the  wrongdoers  by  the  courts  when  it  can 
be  done.  Id.,  f  207.  Says  the  same  learned 
author  in  his  treatise.  Told  Judicial  Sales, 
section  40:  "To  avoid  the  sacrifice  likely  to 
ensue,  notices  of  sale  tare  required  to  be  giv- 
en, the  property  is  struck  off  to  the  highest 
bidder,  and  competition  among  the  persons 
Intending  to  bid  Is  sought  to  be  produced. 
But  the  bidders,  on  their  part,  may  enter 
Into  oomblnatiohs  and  devices,  either  with 
one  another  or  the  officer  conducting  the  sale, 
Iqr  means  of  which  competition  Is  lessened  or 
altogether  avoided.  Every  scheme  looking  to 
this  result  Is  hl^ly  Immoral,  and  will,  if 
possible,  be  thwarted  by  the  courts,  The 
sale  may  be  raoated,  either  by  motion  or  by 
a  bill  in  equity.** 

The  question  was  np  In  Stewart  t.  Berw- 
ance,  43  Mo.,  loc.  dL  834  et  seq.,  97  Am.  Dea 
S02.  While  the  facts  o'  that  case  are  not 
the  tBCtB  of  this  case,  yet  the  trend  of  the 
doctrine  of  the  Stewart  Case  is  In  line  with 
the  quoted  text 

There  are  exceptions  to  the  rule.  They 
arise,  for  example,  where  bidders  are  In- 
terested with  one  another  in  protecting  liens, 
or  where  one  cotenant  bids  for  the  rest,  and 
so  on.  But  such  exceptions  do  not  concern 
us  in  the  Instant  case.  The  g^eral  doctrine 
la  one  courts  are  fond  of  applying. 

Ill  The  trouble  with  plalntirs  case  is  that, 
under  his  bill  as  it  now  stands,  he  is  not 
entitled  to  the  benefit  of  the  doctrine  or  to 
the  admitted  evidence;  for  he  did  not  put 
his  right  to  set  the  sale  aside  on  ai^  such 
ground  in  his  bilL  Neither  by  direct  allega- 


tiott  or  liy  InfOTenoe  is  there  n  diai^  made 
in  the  bill  that  the  sale  was  voidable  or 
complained  of  because  of  a  consplracr  or 
combination  betweoi  bidders  to  depress  or 
chill  the  bidding.  It  Is  axiomatic  that  things 
allied  and  proved  (all^ta  et  probata) 
should  correspond;  the  current  of  proof 
should  be  kept  flowing  within  the  marked 
out  channel  of  the  pleadings,  for  plaintiff 
may  not  sue  on  one  and  recover  on  an- 
other cause  of  action.  Wtm  tlie  case  goes 
down,  if  he  deet  to  amend  his  bill  in  that 
particular,  he  may  be  entlUed  to  the  testi- 
mony, but  not  on  his  present  bill. 

There  are  otlier  troubles.  For  Inatance. 
we  find  that,  though  defendant  relies  on  a 
sherifFs  deed,  it  did  not  take  the  pains  to 
introduce  it  In  evidoice.  Wherefore?  It 
may  be  that  its  eonnsca  took  the  auctions 
of  the  bin  relating  to  sucb  deed  as  an  ad- 
mission on  plalntUTs  part  that  the  deed  was 
executed/  Bnt  they  have  their  own  answer 
to  reckon  with  in  tliat  regard.  They  denied 
the  ezistoice  of  the  deed,  and  with  sudi  an 
answer  we  have  no  call  to  assume  one  exists 
on  the  cold  record  hen.  In  this  view  of  the 
matter,  if  the  case  had  not  beat  apparently 
tried  bielow  (as  it  was)  on  the  theory  that  a 
sherllTs  deed  was  in  existence  which  on  its 
face  duly  conveyed  the  execution  d4>tor'8 
title  to  defendant,  we  would  say  defendant 
could  with  exceeding  sorry  grace  complain 
of  a  decree  destroying  its  claim  to  title— 
a  claim  denied  by  Its  solemn  pleading. 

The  case  was  somewhat  loosely  tiled  and 
loosely  pleaded,  nlai,  and  somewlut  looe^ 
briefed  here  in  several  other  respects,  and 
we  reverse  the  judgment  and  remand  the 
cause  in  order  that  the  parties  litigant  may. 
if  tfa^  choose,  reform  their  lAeadlngs  and 
try  th^r  case  anew  and  with  car& 

Other  questions  disenssed  by  counsel,  some 
of  them  grave,  may  or  may  not  be  raised 
again,  and  we  prefer  to  determine  them,  if 
so  raised,  or  any  others,  wh&i  the  case 
comes  here.  If  ever,  on  a  proper  and  full 
record  brtefed  as  oontemplated  by  onr  rales, 
so  that  we  may  do  equity  with  all  the  facts 
before  ns  and  in  the  light  of  foU  briefs. 
We  refer  to  such  contentions  as  tiiat  the  bill 
states  no  cause  of  actltm  (raised  here  for 
the  first  time),  to  the  qnestlon  tiiat  plaintiff, 
b^ng  a  porchaso'  after  the  tax  sale^  did 
not  thereby  acquire  a  standing  and  right 
to  set  the  sale  aside  in  equity;  In  otfier 
words,  that  sndi  right  was  not  a  vendable 
thing,  a  quraUon  Indifferently  brld'ed  by  re- 
spondent  and  to  Iw  taken  with  tlie  correla- 
ted fact  ttiat,  at  the  time  of  the  tax  sale,  one 
of  the  deeds  in  plaintiff's  duln  of  title  made 
before  the  sale  was  kept  off  the  record  until 
after  the  sale. 

Rlnce  this  case  was  tried  bdow,  there  have 
been  decisions  here  throwing  light  on  sonic 
of  the  questions  Involved  in  tax  sales  when' 
the  land  is  sold  In  a  blodL  Counsel  and 
couit  will  have  the  adnntage  of  those  deci- 
sions at  another  trial.   We  tlilnk  it  better 
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to  express  no  opinion  on  them  with  the 
pleadings  as  they  are  now  and  the  facts 
darkly  dereloped. 
Berersed  and  runanded.  All  concur. 


VGWER  T.  WABASH  B.  CO. 
(Sapreme  Coart  of  Mlwouri.   June  10,  1912.) 

1.  Uastu  ard  Skbvaiit  a  S88*)— InjmT  to 
Sebvant  —  Meouobkcs  —  QumxoN  fob 

Whether  a  railroad  company  negligently 
failed  to  light  a  trestle,  bo  that  workmen  en- 
gaged in  removing  a  wreck  near  by  and  re- 
pairing the  track  torn  up  by  the  wreck  could 
see  it  and  prevent  tlieir  falling  over  the  em- 
bankment, mid,  ander  tiie  eridencer  for  the 
jnry. 

[Ed.  Note.~For  other  cases,  see  Blatter  and 
Servant,  Gent.  Dig.  IS  1001,  1006^  1010-lOSO: 
Dec  Dig.  i  28e.*r 

2.  Mastxb  and  Ssbtart  a  289*)— InjUBT  to 

SfEBVANl^CONTBIBUTOBT  NBOLIOENCE. 

Whether  a  section  hand,  engaged  with  oth- 
ers in  removing  a  wreck  near  a  trestle  and  re- 
pairing the  track  torn  dp  by  tbe  wreck  was 
guilty  of  contribotory  negligence  in  attempting 
to  pass  over  the  trestle  at  night,  iuld,  under  the 
ev^ence,  for  the  jury. 

lEd.  Notcr— For  other  Master  and 

Servant.  Cent  Dig.  ||  1069-1132;  Dec  Dig.  i 

S,  NEOLIOBNCS  (I  ISe*)— <2UB8TIOIT  TOB  JUBT. 

Where  ditFerent  Inferences  may  fiiirly  be 
drawn  from  tbe  nndisputed  facts,  the  question 
of  negligence  is  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SS  277-353;  Dec  Dig.  |  13«.*] 

Grave*,  Ferrlas,  and  Lamm,  JJ.,  dissenting. 

In  Banc  Appeal  from  Circuit  Court,  Qen- 
tzT  County;  W.  C  Ellison,  Jadge. 

Action  by  Annie  L.  Power  against  the 
Wabash  Railroad  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  He- 
versed  and  remanded. 

This  Is  an  action  for  damages  on  account 
of  tbe  death  of  plaintiff's  husband,  Alonzo 
Power,  tried  in  tbe  Gentry  county  circuit 
court,  where,  on  a  peremptory  instruction  in 
the  nature  of  a  demurrer  to  tbe  evidence, 
there  was  a  verdict  for  dsfaidant,  and 
plaintiff  has  appealed. 

The  deceased  had  been  employed  as  a  sec- 
tion hand  of  defendant  almost  two  years, 
working  on  the  section  at  Stanberry.  On 
October  20,  ^907,  a  freight  train  of  29  cars 
was  wrecked  about  22  miles  east  of  Stanber- 
ry, Jxat  east  of  what  is  known  as  the  "curve 
trestle,"  tearing  np  a  large  portion  of  the 
track.  The  west  end  of  the  tom-up  track 
was  so  close  to  the  trestle  that  the  men.  In- 
cluding the  deceased,  unloaded  ties  and  rails 
during  the  afternoon  within  60  feet  of  the 
trestle  and  carried  them  down  the  track  to 
tbe  place  where  they  were  needed.  The 
wrecking  train,  consisting  of  a  dining  car,  a 
truck  car,  and  a  supply  car,  carrying  the 
plaintiff's  husband  and  a  large  number  of 
other  section  men  picked  up  from  Stanberry 


along  the  rotite,  reached  the  wreck  about 
half  past  1  in  the  afternoon.  From  tha^ 
time  all  was  quick  and  rapid  action.  Tbe 
cars  were  shifted  from  point  to  point,  and 
left  standing  as  the  exlgendes  of  the  work 
required.  Near  A  o'clock  the  work  train 
was  run  four  or  five  miles  back  to  McFall 
In  order  to  let  trains  from  the  east  and 
west  transfer  passengers  and  mall  at  the 
wreck.  Then  the  work  train  went  back  to 
its  work,  reaching  there  probably  a  little 
late  for  supper. 

The  trestle  was  about  20  feet  long,  under 
which  was  a  farm  crossing,  with  precipitous 
sides,  apparently  a  ravine  about  20  fe^ 
deep.  There  was  no  railing  along  the  sides 
of  the  trestle  and  no  guards  at  tbe  end. 
When  nlgbt  came  on.  It  was  misting  rain 
and  at  8:30  o'clock  was,  of  course,  very 
dark.  Neither  the  cars  nor  the  treetle  were 
marked  with  lights.  The  glimmer  from  bon- 
fires,  torches,  and  probably  an  occasional 
lantern  from  the  eastward,  revealed  tbe  dim 
outline  of  cars  on  or  near  the  treble,  but 
did  not  show  the  trestle,  or  bank.  Several 
workmen  had  torches,  and  some  of  them 
used  torches  in  going  to  and  from  supper. 

From  the  time  the  train  had  returned 
from  McFall,  the  workmen,  from  time  to 
time,  as  tbelr  work  would  permit,  had  been 
going  In  squads  of  four  or  five  to  their  sup- 
per, which  was  served  in  the  dining  car 
standing  west  of  the  trestle.  In  tbe  mean- 
while tbe  train,  Including  the  dining  car, 
was  shifted  from  time  to  time.  So  far  as 
tbe  evidence  shows,  the  workmen  who  had 
gone  to  supper  before  Power  started  bad 
all  passed  over  the  trestle  without  being  ob- 
structed by  a  car  thereon.  Two  of  them 
with  a  torch  bad  returned  over  the  trestle 
from  supper  to  where  Power  was  working 
Just  before  he  started  to  supper. 

About  half  after  8  Power,  accompanied  by 
Oogdlll,  Wilson,  and  Gray,  his  fellow  work- 
men, started  to  supper.  CogdUl  and  Wilson 
were  witnesses  for  the  plaintiff,  but  they 
differed  radically  in  their  testimony.  Cog- 
dill  says  that  they  walked  on  the  outside  of 
the  ties  In  going  along  the  track  to  their, 
supper,  giving  as  a  reason  for  so  doing  aa 
follows,  "Well,  it  Is  a  whole  lot  easier  walk- 
ing out  there  than  it  Is  stepping  from  one 
tie  to  the  other."  Wilson  testified  that  they 
were  all  walking  between  the  rails  on  the 
track,  and  that,  when  they  reached  the  cars; 
Power  and  Cogdill  stepped  eff  the  north 
side  of  the  track,  and  he  and  Gray  off  tbe 
south  side.  All  started  around  the  cars.  At 
that  time  one  of  the  cars  was  standing  part- 
ly on  the  trestle  and  partly  east  of  it  It 
bad  not  been  there  over  30  minutes.  Some 
workmen  with  a  torch  bad  returned  from 
supper  over  the  unobstructed  trestle  to 
where  Power  was  at  work  just  before  Pow- 
er and  his  companions  started.  The  dining 
car  was  further  on  west. 

All  six  of  the  plaintiff's  witnesses,  who 
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were  all  at  the  wreck,  testified  that  they 
knew  about  the  trestle,-  and  fonr  of  them 
said  that  Power  worked  at  times  within  60 
feet  of  the  trestle.  The  deceased  had  no 
knowledge  of  the  vicinity,  except  what  he 
acquired  on  that  occasion.  The  principal 
part  of  the  wredc  was  abont  360  feet  east 
of  the  bridge. 

CogdlU  testified  as  follows:  "Q.  I  will  ask 
you  to  tell  the  Jury  whether  yoa  walked 
up  to  supper  with  Mr.  Power  that  evening, 
or  started  to?  A.  Yes,  sir;  I  walked  up  on 
the  north  side  of  the  track,  on  the  cinders. 
We  wasn't  on  the  ties.  The  truck  car  was 
on  the  culvert,  and  the  supply  car,  with 
rails  and  ties,  was  east  Before  we  got  to 
the  culvert,  recollect,  I  said  to  Ion — I  said, 
*Lon,  there  Is  a  bridge  here  some  place,  but 
I  don't  know  whereabouts.'  I  know  there 
was  a  brl^e  there,  and  so  did  he.  He  says, 
■•Well,  you  follow  me.'  Of  course,  I  won't 
make  the  remarks  he  did.  He  said,  'Ton 
tollow  me,  and  I  will  take  you  through  all 
right.'  'Well,  he  hadn't  any  more  than  got 
the  words  out  of  his  mouth  until  he  fell. 
Well,  I  stepped  on  the  block  he  fell  off  of. 
I  come  that  near  falling.  Q.  At  that  time, 
you  didn't  know  you  were  that  close  to  It? 
A.  I  didn't  know  we  were  that  near  the 
culvert.  Q.  And  be  didn't  either?  A.  If  he 
did,  he  wouldn't  have  felL  Q.  If  you  had 
been  In  front  of  Mr.  Power,  this  accident 
would  have  occurred  to  you?  By  Mr.  Peery, 
Connsel  for  Def^dant:  Hold  on!  I  object 
A.  I  don't  know  whether  it  would  or  not, 
because—  By  the  Court:  Sold  on  I  When 
an  objection  is  niade,  you  must  keep  quiet 
nntU  I  pass  on  it  Q.  Well—  A.  I*U  tellyou. 
Mr.  Miowoi,  if  he  hadn't  knowed  the  road 
so  well,  I  wouldn't  have  fbUowed  him.  But 
ha  knew  where  he  was  going.  But  I  didn't 
I  knew  there  was  a  bridge  there,  and  I  was 
going  to  take  care  at  myself.  I  wouldn't 
have  went  Just  .  thai.  There  was  nobody 
told  ns  to  go  to  supper  at  all." 

Wilson  tesUfled  as  foUows:  "Q.  Tell  the 
Jury,  then.  Just  how  he  went  and  all  abont 
it,  up  to  the  time  of  this  accident  A.  There 
*was  Harry  Gray  and  myself  and  Mr.  Cog- 
dill— William  CogdiU— and  Mr.  Power  start- 
ed up  the  track  to  the  dining  car.  We 
came  to  those  cars,  and  we  stepped  off. 
Harry  Gray  and  myself  stepped  off  on  the 
south  side  of  the  track,  and  Mr.  Cogdlll  and 
Mr.  Power  on  the  north  aide,  and,  about 
that  time,  I  spoke  to  Harry  and  told  blm 
we  were  getting  somewhere  near  that  cul- 
vert I  couldn't  tell  Just  where.  He  stop- 
ped, and  he  said,  'Yes.'  I  heard  a  man  fall 
then.  About  that  time,  Mr.  Cogdlll  called  to 
Mr.  Power.  He  didn't  answer  him,  and  I 
says:    'Mr.  Power  fell  in  that  culvert*" 

The  petition  was  broad  enough  to  cover 
all  phases  of  the  evidence,  and  the  answer 
Is  a  general  denial,  and  also  a  plea  of  con- 
tributory negligence  and  the  assumpUon  of 
ride 


B.  n.  Alesblre,  R.  P.  Duncan,  R.  S.  Robert- 
son, and  S.  8.  Gundlach.  for  appellant.  J. 
L.  Mlnnis  and  J.  W.  Peery,  for  reapondeiit 

HOT,  0.  (after  stating  the  facts  as  above). 
[1 , 2]  Let  it  be  conceded  tor  the  purposes 
of  this  case  that  it  was  not  negligence  on 
the  part  of  the  company  to  have  no  rails  or 
guards  at  the  trestle;  and  also  that  it  was 
not  negligence  under  the  circumstances  to 
let  the  car  stand  on  the  trestle  as  shown  In 
evidence^  We  do  not  undertake  to  pass  on 
those  questions,  but  concede  them  In  order 
to  get  right  at  the  main  points  in  this  case, 
i.  e.:  Were  the  circumstances  in  eridence 
such  as  to  authorize  a  Jury  to  find  that  the 
defendant  was  negligent  in  failing  to  mark 
the  location  of  the  trestle  by  a  light  or 
lights  so  that  passing  workmoi  would  see 
the  embankment  and  not  fall  over?  And  Is 
the  evidence  such  that  the  trial  court  was 
Justified  in  boldli^  as  a  matter  of  law  that 
the  deceased  was  guillr  of  such  tontribu- 
tory  negligence  as  prohibited  plalntUTs  re- 
covery? 

The 'changes  along  and  on  that  railroad 
track  at  the  scene  of  the  wreck,  after  the 
work  of  reconstruction  began,  had  been  ka- 
leidoscopic. The  track  was  being  recon- 
structed. Wrecked  cars  were  being  removed. 
Old  landmarks  were  constantly  disappearing 
and  new  ones  taking  their  places.  Daylight 
was  gone,  and  the  clouds  and  rain  Intensified 
the  darkness.  The  flicker  of  distant  lights 
revealed  prominent  objects,  such  as  cars.  In 
dim  outline,  but  Intensified  the  darkness  at 
their  feet  There  ia  nothing  to  show  from 
what  point  deceased  started  to  supper;  bat 
supposing  he  went  from  the  point  of  the 
principal  damage,  he  had  over  a  hundred 
yards  to  go  before  reaching  the  trestle. 
Power  knew  about  the  trestle;  but  there  is 
no  showing  that  there  was  any  object  near 
the  trestle  by  which  the  attention  of  one 
passing  by  would  be  called  to  it  Did  he 
think  that  the  trestle  was  beyond  the  car 
and  that  It  was  unobstructed  for  passage? 
Such  a  conclusion  may  be  drawn  from  the 
evidence.  If  the  evidence  showed  that  be 
knew  the  relative  position  of  the  car  and 
the  trestle,  of  course  It  was  fatal  negligence 
in  him  to  proceed  as  he  did.  Evidently  the 
men  could  not  see  the  trestle  or  the  passage 
under  it  even  a  step  in  front  of  them.  The 
very  facts  relied  on  by  defendant  as  show- 
ing contributory  negligence  bear  the  op- 
posite construction.  When  they  started 
around  the  car,  Cogdill  said  to  Power,  "Lon. 
there  Is  a  bridge  here  some  place,  but  I 
don't  know  whereabouts."  Power  said,  "Ton 
follow  me,  and  I  will  take  you  through  all 
right,"  and  at  once  fell  to  his  death;  and 
Cogdlll,  alert  as  the  evidence  shows  he  was, 
would  doubtless  have  fallen  if  Power  had 
not  The  evidence  of  WUson  shows  that 
he  and  Gray  might  have  fallen  If  they  had 
not  at  the  moment  beard  Power  fall. 

Counsel  for  def^dant  dte  Thomas  t.  Ball- 
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road,  108  Mo.,  loc.  dt.  190.  18  S.  W.  980. 
where  It  Is  said,  In  speaking  of  the  work- 
men: "He  must  not  go  blindly  and  heedless- 
ly to  his  work,  when  there  Is  dai^ier.  He 
must  Inform  himself.  This  Is  the  law  every- 
wbere."  That  Is  certainly  law  which  no 
one  doubts.  Bat  suppose  he  did  Just  20  or 
30  minutes  before  ascertain  that  the  trestle 
was  clear  and  that  one  car  was  east  of  the 
trestle,  and  the  others,  Including  the  dining 
car.  were  west  of  the  trestle,  and  suppose 
that,  under  all  the  drcamstances,  he  reason- 
ably believed  that  the  sitnatl<m  In  that  re- 
spect remained  unchanged;  wonld  not  his 
set  be  based  on  what  he  supposed  was  ac- 
tual knowledge  that  the  way  was  safe? 
When  be  said.  "Follow  me,  and  I  will  take 
yon  tbrough  all  r^ht,"  be  may  have  been 
actiiig  carelessly,  or  he  may  have  been  act- 
ing from  a  reasonable  conviction  that  the 
danger  was  not  at  their  feet,  but  that  the 
unobstructed  trestle  was  further  on. 

Neither  do  we  think  that  Railway  Go.  t. 
Jackson,  66  Ted.,  loc.  dt  60,  12  a  0.  A. 
507,  is  like  this  case.  That  was  a  case  of 
tearing  up,  moving,  and  relaying  a  portion 
of  the  track  which  was  in  danger  of  being 
washed  Into  the  river  by  high  water.  It 
was  held  that  the  workman  tuid  no  reason 
to  suppose  that  the  right  of  way  where  he 
was  at  work  would  be  kept  free  at  every 
mom^t  from  all  such  Impediments  as  might 
cause  him  to  lose  bis  footing. 

In  this  case  the  dangerous  condition  was 
not  in  that  part  of  the  road  being  ncon- 
stmcted.  Hie  condition  of  the  trestle  and 
the  crossing  was  not  being  changed.  It  re- 
mained untouched  by  the  work  that  was  go- 
ing on.  It  was  between  the  workmen  and 
their  supper;  a  situation  created  by  the  de- 
fendant A  lantern  hung  at  nightfall  on  or 
near  the  trestle  would  have  prevented  all 
mistakes. 

Counsel  for  appellant  In  their  printed  ar- 
gument say  that  deceased  bad  worked  In  80 
feet  of  the  trestle  all  that  afternoon.  The 
record  shows  that  at  times  he  did  so  work, 
bat  that  he  was  in  a  work  which  took  the 
workmen  along  the  track  the  full  length  of 
the  wreck.  If  it  were  a  fact  that  he  worked 
all  afternoon  In  60  feet  of  the  trestle,  we 
oonld  presume  he  started  for  his  supper  from 
the  point  where  he  was  at  work  and  then 
knew  that  the  trestle  was  about  80  feet  In 
front  of  bim.  In  ttiat  case  the  contribu- 
tory negligence  would  be  evident  enough. 
But  the  evidence  shows  that  he  worked  all 
along  the  line  of  the  wreck,  and  may  have 
had  the  full  distance  to  go  to  bis  supper. 
It  may  be  that  without  being  negligent  be 
miscalculated  the  distance  he  had  to  go  to 
the  trestle.  He  may  have  been  depending 
on  some  landmark  that  had  disappeared  or 
had  changed  its  position,  as,  for  instance, 
the  car.  His  last  words  clearly  show  that 
be  was  confident  that  the  trestle  was  fur- 
ther ahead  than  it  was. 

ES}  In  Hnhn  t.  Railroad,  82  Ho.,  loc.  dt 


450,  4  S.  W.  937.  it  Is  said  that,  where 
different  infereaces  may  be  fairly  drawn 
from  the  undisputed  facts,  the  question  of 
negligence  should  be  submitted  to  the  jury. 
See,  also,  Paden  v.  Van  Blarcom.  181  Mo., 
loc.  dt  128,  74  S.  W.  124,  79  S.  W.  1196; 
Powers  V.  Transit  Co.,  202  Mo.,  loc.  •  dt 
280.  100  S.  W.  655;  RaUway  v.  Ives,  144  U. 
8.  417.  12  Sup.  Ot  678,  S6  U  Ed.  485. 

The  cause  should  not  have  been  taken 
from  the  jury. 

The  judgm«it  la  revmed,  and  the  cause 
remanded. 

PER  CURIAM.  This  case  coming  into 
banc  from  division  2  on  the  dl^nt  of  FEB- 
RISS.  P.  J.,  was  heard  in  banc,  and  the 
opinion  of  ROT,  O,  was  adopted  by  the 
court 

VALLTANT,  O.  J.,  and  WOODSON,  KBN- 
NISH,  and  BROWN,  JJ.,  concur;  WOOD- 
SON, J.,  in  separate  opinion.  ORATES  and 
FEIRRISS,  JJ..  dlssrait  adopting  therefor 
the  divisional  opinion  of  BLAIR,  O.,  in 
which  LAMM,  J.,  concurs  in  a  s^iarate  oj/Sa- 
ion  filed. 

WOODSON,  J.  I  concur  in  the  opinion 
written  In  this  case  by  ROT,  C.  in  division, 
not  only  for  tbe  reasons  stated  by  him,  but 
also  for  tbe  reason  that  the  testimony  of 
Wilson,  who  testified  for  appellant,  shows 
that  Power,  tbe  deceased,  was  walking  be- 
tween the  rails  and  not  on  the  north  side 
of  the  track,  until  he  reached  the  car, 
standing  partially  upon  the  trestle  and  par- 
tially east  of  it,  and  then  stepped  from  be- 
tween the  rails  to  the  north,  and,  upon 
taking  a  step  or  two  west  fell  Into  the  cul- 
vert and  sustained  the  Injuries  which  re- 
sulted In  his  death. 

This  evidence,  considered  in  connection 
with  ttiat  stated  In  the  opinion,  shows  con- 
clusively that  Power,  at  the  Sime,  believed 
said  car  was  standing  between  him  and  the 
trestle,  and  that  he  Intended  to  pass  by  It 
on  the  north  side,  and  approach  the  trestle 
somewhere  west  of  the  west  end  of  the  car. 
pass  over  it,  and  then  proceed  to  tbe  diner. 

Upon  that  state  of  facts,  I  think  men  of 
ordinary  prudence  might  have  drawn  differ- 
ent Inferences  as  to  the  danger  or  safety  at- 
tending an  attempt  to  pass  over  the  trestle 
under  the  facts  and  drcumstanoes  dlsdosed 
by  this  record. 

BLAIR.  C.  (dissenting).  This  Is  an  appeal 
from  a  Judgment  entered  on  a  verdict  for  de- 
fendant which  the  court  directed  the  Jury  to 
return  at  the  close  of  plaintiff's  evidence  in 
an  action  for  damages  for  the  death  of  Alon- 
co  Power,  who  succumbed  to  injuries  result- 
ing from  a  fall  off  the  top  of  a  fill  at  the 
end  of  a  trestle  over  a  farm  crossing  near 
McFall,  Mo.  Tbe  allegations  of  the  petition 
were  considerably  broader  than  the  evidence 
(hereafter  stated)  offered  to  snn^ort  it,  and 
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tbe  answer  consisted  ot  ■  general  denial  and 
pleas  of  contrltintor7  n^Ugence  and  aasump- 
tion  of  rlak. 

Power  was  a  section  hand,  and  bad  been 
In  defendant's  employmeDt  In  tbat  capacity 
for  a  year  and  nine  months,  and  In  other 
capacities  bad  worked  for  tbe  same  com- 
pany some  three  months.  The  section  gang 
with  wblcb  he  worked  had  headquarters  at 
Stanberry,  and  on  October  26,  1907.  a  freight 
train  consisting  of  29  cars  was  wrecked  at 
a  point  about  22  miles  east  of  Stanberry, 
about  4%  miles  east  of  HcFall  and  a  short 
distance  east  of  a  trratle,  known  as  tbe 
"carre  trestle,"  spanning  a  farm  crossing. 
This  trestle  was  abont  20  feet  above  tbe 
roadway  wbUdi  ran  beneath  It  The  wrecker 
left  Stanberry  about  12  m.  on  tbe  day  men- 
tioned. It  consisted  of  the  wrecking  car, 
engine  and  tender,  supply  car.  tool  car,  and 
dining  car,  in  the  order  named,  and  carried 
tbe  sectlonmen  from  Stanberry  and  inter- 
Tenlng  sections  down  through  McFall  to  the 
wrecked  train.  Other  sectlonmen  from  Pat- 
tonsburg,  the  next  town  east  of  the  wreck, 
also  assisted  in  the  work  of  clearing  tbe 
track,  wblcb  was  torn  up  for  120  feet 

The  train  arrived  at  the  wreck  abont  1 :30 
p.  m.  Tbe  ei^^lne  and  wrecking  car  carrying 
the  derrick  were  detached  from  the  rest  of 
the  train  and  proceeded  to  the  wrecked  cars, 
leaving  the  truck  car  or  tool  car,  supply  car, 
and  dining  car  near  the  trestle,  some  350 
ft^  weet  of  the  wreck.  As  ties  and  rails 
were  needed  during  the  afterpoon  and  even- 
ing, the  supply  car  was  resorted  to,  and  ma- 
terials desired  were  unloaded  therefrom  some 
flO  feet  east  of  the  trestle  and  carried  by  the 
sectionmeo  east  to  the  place  where  they 
were  to  be  used.  Power  assisted  In  this  work 
in  the  afternoon  and  probably  In  the  evening, 
and  worked  for  some  time  in  plain  view  of 
the  trestle  and  within  60  feet  of  it  He  had 
crossed  tbe  trestle  In  daylight  going  to  bis 
olace  at  the  wreck,  but  whether  on  foot  or 
on  one  of  the  cars  does  not  appear.  The  men 
had  no  fixed  duties,  but  did  whatever  the 
exigencies  of  tbe  constantly  dianglng  situa- 
tion demanded.  Tbe  truck  car,  supply  car, 
and  dining  car  were  sometimes  west  of  the 
trestle^  sometlmeB  on  tbe  trestle,  and  some- 
tlmea  nearly  or  quite  east  of  it,  being  moved 
abmt  8M  tbe  necessities  at  tbe  work  at  the 
wrec^  required.  Tlie  engine  and  wrecking 
onr.  commencing  at  the  west  end  of  the 
wrecked  train,  worked  backward  and  for- 
ward along  tbe  wreck  clearing  away  cars, 
and  the  sectlonmen  unloaded  cars,  burning 
those  which  were  badly  damaged. 

During  the  evening  tbe  truck  car,  supply 
car,  and  dining  car  were  pushed  bacikward 
and  forward,  and,  according  to  tbe  evidence, 
"tbey  bad  them  up  and  down,  unloading 
rails."  The  oigine  and  wrecker  "generally 
worked  bai^ward  and  forward  from  the 
wreck,  tolerably  close  to  tta^e  cars,  drai^^g 
back  tbe  mbblsh."  The  other  cars  were  "left 
op  somewhere  near  that  bridge  (trestle)  un- 


til they  got  ready  for  the  supplies — ^ralls  and 
ties — and  then  tbey  were  pulled  down  there," 
and  what  was  needed  was  unloaded,  and 
then  the  cars  were  "shoved  back  up  there." 

Late  in  the  afternoon  the  wrecks,  engine, 
and  cars  ran  back  west  to  McFall  and  re- 
mained there  while  an  east-bound  pasaei^er 
train  proceeded  to  the  place  of  the  wreck, 
exchanged  passengers,  mail,  etc,  with  a  west- 
bound passenger  train  and  returned  to  Mc- 
FalL  Tbe  wre(^ng  train  then  returned  to 
tbe  wre<^  and  tbe  work  proceeded  as  before, 
the  engine  and  derrick  car  or  wrecker  be- 
ing detached  from  the  supply  car,  tool  car. 
and  ,dlnlng  car,  and  this  last  left  weet  of 
the  trestle.  Whether  the  truck  car  and  sup- 
ply car  were  then  left  west  of  the  trestle  or 
detached  from  tbe  dining  car  and  palled 
down  east  of  the  trestle  does  not  appear. 

Darkness  then  had  fallen,  and  It  was  a 
cloudy,  drizzly  night  The  sectlonmen  went 
back  to  the  dining  car  for  supper  as  they 
could  get  away,  by  twos  and  threes  and 
fours,  the  accopunodatlons  not  being  suffl- 
cieut  for  all  at  one  time,  and  tbe  work  at 
the  wreck  proceeded  without  interruption. 
Some  of  tbe  men  who  went  to  supper  before 
Power  started  carried  lights,  and  some  did 
not.  Two  who  went  to  the  dining  car  and 
returned  about  30  minutes  before  Power 
started  found  no  cars  on  tbe  trestle  at  either 
time  they  crossed  It  Bonfires  were  burning 
near  the  wreck,  but  there  was  no  fire  or  light 
at  the  trestle.  The  trestle  Itself  had  no 
guard  rails,  and  in  tbat  respect  was  like  all 
others  of  its  kind.  The  only  testimony  on 
this  point  Is  that  of  a  section  band  who  said 
he  had  never  seen  a  trestle  of  the  kind  with 
guard  rails. 

Betweeu  8  and  9  o'clock.  Power,  William 
Cogdill,  Mose  Wilson,  and  Harry  Gray  start- 
ed from  the  wreck  back  to  tbe  dining  car 
for  supper.  Cogdill  relates  what  happened 
as  follows:  **Q.  I  will  ask  you  to  teU  the 
jury  whether  you  walked  up  to  supper  with 
Mr.  Power  that  evening,  or  started  to?  A. 
Yes.  sir;  I  walked  up  on  the  north  side  of 
the  track — on  tbe  cinders.  We  wasn't  on  tbe 
ties.  The  truck  car  was  on  tbe  culvert,  and 
tbe  supply  car,  with  rails  and  ties,  waa  east 
Before  we  got  to  the  culvert,  recollect,  I  said 
to  Lon — I  said:  'Lon,  there  Is  a  bridge  here 
some  plac^  but  I  don't  know  whareabonta.' 
I  knew  these  was  a  bridge  tber^  and  so  did 
be.  He  says,  'Wdl,  you  follow  me.'  Of 
course,  I  won't  make  tbe  remarks  he  did. 
He  said,  *Tott  follow  me,  and  I  will  take 
you  through  all  right'  Well,  be  hadn't  any 
more  than  got  the  words  out  of  his  mouth 
until  be  fell  Well,  I  stepped  on  the  blodc 
he  fell  off  of .  I  come  that  near  falling.  Q, 
At  that  time,  yon  didn't  know  yoa  were 
tbat  close  to  it?  A.  I  didn't  know  w«  were 
that  near  the  culvert  Q.  And  he  didn't  ci- 
ther? A.  If  he  did,  he  wouldn't  have  felL 
Q.  If  yon  bad  been  in  ftont  of  Mr.  Power, 
this  accident  would  have  occurred  to  you? 
A.  I  don't  know  whether  It  would  or  not. 
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because — IH  tell  yon,  Mr.  Sbowen,  if  be 
tiadn't  knowed  the  road  so  well,  I  wouldn't 
hare  followed  him.  But  be  koew  where  he 
wu  going.  But  I  didn't.  I  knew  there  was 
a  bridge  there,  and  I  was  going  to  take 
care  of  myself.  I  wouldn't  hare  went  just 
then.  There  was  nobody  told  ns  to  go  to 
supper  at  all.  Q.  Tou  say  you  walked  on 
the  cinders.  What  do  you  mean  by  that? 
A.  Along  the  dump.  Q.  That  is,  on  the  mid- 
dle of  the  track?  A.  No,  sir;  it  Is  on  the 
outskirts  of  the  raUs—of  the  ties.  Q.  Why 
did  yoa  walk  out  there?  A.  Well,  It  is  a 
whole  lot  easier  walking  out  there  than  it 
Is  stepping  from  one  tie  to  the  other.  Q. 
Was  there  anything  to  warn  yon  people  that 
this  car  was  standing  half  on  the  bridge 
and  half  on  the  tr^ck  or  the  roadbed?  A. 
No,  I  dont  know  as  there  was.  We  wasn't 
looking  for  such  as  that  We.  was  hunting 
onr  suppers.  Q.  Well,  state  to  the  Jury 
whether  or  not  you  and  Mr.  Power —  A. 
Well,  I  knew  the  bridge  was  there.  Q.  Wait 
nntn  I  ask  the  question — had  any  informa- 
tion aa  to  the  fttct  that  that  ear  stood  half 
on  the  bridge  and  half  on  the  track  Just 
east  of  the  bridge  at  that  timew  A.  Well, 
we  knew  that  the  dining  car  was  west  of 
the  bridge.  There  la  where  we  were  work- 
ins  foT>  Q>  But  yon  don't  answer  my  ques- 
tt4»i.  Read  the  qneBtlon,  Mr.  Stenographer." 
Thereupon,  the  last  question  propounded  to 
the  witness  by  counsel  for  plaintiff  was  read 
to  hhn  by  the  stenographer,  In  the  words 
and  fignrea  following,  to  wit:  "Q.  Well,  state 
to  the  Jury  whether  or  not  you  and  Mr. 
Power  bad  ai^  Information  as  to  the  fact 
tliat  that  car  stood  half  on  the  bridge  and 
half  on  the  track  Just  east  of  the  bridge,  at 
that  tlmew  A.  Oh,  no;  I  dldnt  know  where 
tlie  car  stood,  as  far  as  that  Is  concerned. 
Q.  I  will  get  you  to  tell  the  JUBgr  whether 
It  was  dark  or  not  at  that  time?  A.  Well, 
It  was.  Q.  Well,  what  was  the  condition  of 
the  atmosphere?  Raining?  A.  It  was  cloudy 
and  misting.'' 

On  cross-examination  this  witness  testi- 
fied as  follows:  **Q.  Now.  Mr.  Gogdlll,  you 
and  Mr.  Fowa  both  had  worked  up  there 
near  this  bridge  that  afternoon,  hadn't  yon? 
A.  Yes,  sir;  we  had  been  all  along  there. 
Q.  In  plain  sight  of  It,  hadn't  you?  A.  Tes. 
sir:  not  over  two  rails'  length  from  the  cul- 
vert Q.  Not  over  two  rails'  length  from  It 
Tou  could  see  the  bridge  and  could  see  the 
rarine  there?  A.  Ob,  yes.  Q.  Ton  knew 
there  was  a  place  there?  A.  Oh,  yes;  I 
knew  It  Q.  And  yon  were  back  and  forth, 
up  and  down  that  track,  carrying  rails  and 
material,  all  that  afternoon?  A.  Tes,  sir. 
Q.  And,  when  yon  got  np  here  to  where 
these  two  cars  were  standing,  you  could  see 
the  outlines  of  the  cars  on  the  track,  couldn't 
yon?  A.  Of  conrae,  yon  oonld  see  them.  Q. 
The  truck  car  and  the  supply  car?  A.  The 
supply  car  and  the  truck  car.  Q.  Of  course, 
you  couldn't  Me  the  bridge?  A.  Oh,  no.  Q. 
Now  this  wasn't  really  a  bric^?  A.  I  could 


call  it  a  culvert  Q.  It  was  an  nndei^ronnd 
farm  crossing,  and  it  was  out  in  the  coun- 
try? A.  Yes.  Q.  And  it  didn't  have  any 
guard  rails?  A.  No,  sir.  Q.  Ton  never  saw 
a  bridge  or  a  railroad  crossing  of  that  kind 
with  guard  rails,  did  you,  out  In  the  coun- 
try? A.  I  never  did.  Q.  Now,  then,  nobody 
didn't  order  you  and  Mr.  Power  to  go  to 
supper?  A.  Oh,  no.  No.  Q.  You  went  of 
your  own  accord?  A.  Of  our  own  accord. 
Q.  Now,  when  you  got  up  here  to  where  you 
conld  see  the  outline,  and  could  see  this 
truck  car  and  this  supply  car,  and  were 
walking  along  the  side  of  them  there,  yon 
said  to  Mr.  Power:  'Lon,  look  out!  There 
Is  a  bridge  here  somewhere.'  A.  That  Is 
what  I  did.  Q.  And  he  says,  'You  follow 
me,  and  you  will  be  all  right' 7  A.  Yes.  sir; 
that  is  Just  the  very  words  that  he  made. 
Q.  And,  Just  after  he  had  said  that— Jqst  aft- 
er he  had  said  that^he  took  one  or  tWo  steps 
and. fell?  A.  Yes,  sir.  Q.  Now  men  had 
been  going  back  and  forth  there  all  evening 
to  th^  suppers,  hadn't  they?  By  the  Oonrt: 
Do  yoa  mean  evening  or  afternoon,  Mr. 
Peery?  By  Mr.  Peery,  Counsel  for  Defend- 
ant: I  meant  evening.  Afta  night  A.  Yes, 
sir.  13iere  had  been  several  down  and  back. 
Q.  Yonr  boy  had  been  xxp  there  and  got  his 
supper?  A.  Ye&  Q.  Now  this  tmck  car 
and  this  supply  car  were  standing  there  In 
this  same  position  before  it  got  dark,  were 
(hey  not?  A.  Th^  were  there.  Q.  Yon  had 
seen  them  standing  there  the  last  time  you 
had  seen  them?  A.  Yes,  sir.  Yes,  sir.  Of 
course,  we  was  here,  thure,  and  every  place 
else.  Where  we  was  called  Is  where  we  had 
to  go  to  work.  Q.  Yes.  Bnt  the  last  time 
you  had  seen  this  supply  car  and  this  truck 
car,  they  were  there  on  that  bridge,  in  that 
same  position?  A.  Yes,  sir.  Q.  Now  the 
light  from  the  derrick  that  yon  had  down 
here  to  work  by  was  not  sufficient  tb  show 
the  bridge  and  this  ravine,  was  it?  A.  Oh, 
no.  Oh,  no.  Q.  But  it  did  show  the  outlines 
of  these  two  cars?  A.  Oh,  yes.  Yon  could 
see  the  cars.  Q.  How?  A.  You  could  see 
the  cars.  Q.  You  conld  see  the  cars  when 
you  got  up  there?  A.  Yes,  bnt  you  couldnt 
see  anything  else.  Q.  And  yon  and  Mr. 
Power  were  not  on  the  track  at  all?  A. 
Oh,  no.  Q.  You  were  on  the  dump?  A  We 
were  on  the  dump— on  the  cinders.  Q.  On  the 
cinders  all  the  time?  A.  We  were  walk- 
ing along  on  tba  cinders,  yes.  Q.  Are  yon 
working  for  the  company  now?  A.  No,  sir ; 
I  haint" 

Wilson's  testimony  concerning  the  mattei 
was  as  follows:  **Q.  I  will  ask  yon  to  tel^ 
the  Jury  whether  or  not  you  started  to  snp- 
per  In  the  sdme  bunch  with  Mr.  Power  1 
A.  Yes,  sir.  Q.  Tell  the  Jury,  then.  Just  how 
be  went  and  all  about  it,  np  to  the  time  ol 
this  ac<4dent  A.  There  was  Harry  Gray 
and  myself  and  Mr.  Cogdll^WUliam  Cog" 
dill— and  Bfr.  Power  started  up  the  tradt 
to  the  dining  car.  We  came  to  those  cars 
and  we  stepped  off;  Harry  Qray  and  myself 
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stepped  off  on  the  south  side  of  the  track, 
and  Mr.  Oogdlll  and  Mr.  Power  on  the 
north  side.  And,  aboat  that  time,  I  spoke 
to  Harry  and  told  him  we  were  getting 
somewhere  near  that  culvert  I  couldn't  teU 
Just  where.  He  stopped,  and  he  said,  'Tea.' 
I  heard  a  man  fall  then.  About  that  time, 
Mr.  Cogdlll  called  to  Mr.  Power.  He  didn't 
answer  him,  and  I  says:  'Mr.  Power  fell 
In  that  cnlTert'  We  got  down  the  dump  and 
got  to  where  we  could  get  over  the  fence 
Into  the  roadway,  and  we  went  under  the 
railroad.  We  started  to  him.  I  told  Harry 
to  go  ba(&  and  get  the  lantern,  and  he  start- 
ed back,  and  some  one  came  in  with  a  lan- 
*tem  boFore  he  came  back — come  In  and 
struck  a  match  first.  Some  fellow,  I  don't 
know  who  It  was.  And  we  fonnd  blm.  I 
went  to  him.  The  lantern  come  pretty  soon, 
and  we  picked  him  up,  with  lanterns  and 
torches.  There  was  several  omie  In  a  few 
mlnntes.  We  took  him  to  the  car  and  load- 
ed him.  Q.  Was  It  very  dark,  or  otherwise? 
A.  It  was  pretty  dark.  Q.  Gould  you  see 
this  car  until  yon  got  to  It?  A.  Wtf  could 
see  the  bulk  of  it  off  some  distance,  yes.  Q. 
In  coming  up  to  that  car,  you  wexe  between 
the  rails,  in  the  middle  of  the  track?  A. 
YeOi  dr.  Q.  Two  of  you  went  to  the  rli^t 
and  two  to  the  left?  A.  Yes,  sir.  Q.  I  will 
a^  you  to  tell  the  Jury  if  you  heard  any 
contersatlon  there  by  this  deceased  Fovrer, 
stating  that  there  was  a  bridge  there  that 
he  knew  of,  or  anything  that  Mr.  Ck>gdUl  tes- 
tified to.  A.  I  didn't  pay  any  attention  to 
It,  no.  Q.  Did  you  hear  any  such  talk  as 
that?  A.  I  don't  know  'as  I  did.  Q.  The 
first  time  you  heard  of  any  bridge  mention- 
ed was  when  your  partner,  Mr.  Gray, 
mentioned  it?  A.  I  spoke  to  Mr.  Gray.  Q. 
Mr.  Gray  ?  A.  They  were  on  one  side  of  the 
car,  and  me  on  the  other,  q:  You  didn't 
know  when  you  were  going  up  there  that 
that  bridge  stood  on — that  that  car  stood 
on  the  bridge,  until  you  got  up  to  it,  did  yon? 
A.  No,  sir;  I  hadn't  paid  any  attention  to  it 
Q.  As  a  matter  of  fact,  the  cars  that  bad 
been  up  in  that  part  had  been  down  a  couple 
of  rails'  length  east  of  the  bridge  in  the 
evening,  hadn't  they?  A.  Oh,  they  might 
have  been.  I  didn't  pay  any  attention  to 
them.  Q.  Do  you  know  anything  about  how 
they  came  to  be  there?  A.  They  unhooked 
from  them  and  left  them  there,  I  suppose. 
Q.  I  wilt  ask  you  to  tell  the  Jury  whether  it 
Is  a  fact,  or  not,  that  the  trainmen  were 
Jamming  those  cars  back  and  forth,  up  and 
down  the  track,  to  suit  their  convenience,  all 
evening,  and  not  leaving  them  standing  In 
one  place?  A-  Oh,  they  made  repeated  trips 
to  McFall  and  back.  Q.  They  changed  the 
cars  around  in  different  places  all  evening? 
A.  Yes.  sir." 

On  cross-examination,  he  testified  as  fol- 
lows: "Q.  Mr.  Wilson,  you  assisted  that  aft- 
ernoon  In  nnloadlng  rails  and  ties  from  this 
supply  car  up  sear  this  bridge^  dldnt  you? 


A.  Yes,  sir.  Q.  And  in  plain  sight  of  It? 
A.  Yes.  sir.  Q.  And  you  saw  Mr.  Power 
there,  didn't  you?  A.  Yes,  sir.  Q.  Assisting 
in  that  work?  A.  Yes,  sir.  Q.  And  he  was 
In  plain  sight  of  this  bridge  over  this  under- 
ground crossing?  A.  Yea,  sir.  Q.  That  aft- 
ernoon. And  as  you  men  came  up,  going  to 
supper,  when  yon  got  up  near  these  cars 
here,  It  was  light  enough  that  you  coald 
see  the  bulk  of  the  cars  and  could  see  that  they 
were  there  on  the  track,  wasn't  It?  A.  Yes, 
sir.  Q.  And  that  light  came  from  the  lights 
that  were  ftirther  down  the  track  east,  to- 
wards the  wreck  and  the  derrick?  A.  I 
don't  know  whether  that  light  had  any  ef- 
fect up  there,  or  not  Q.  At  all  events,  ft 
was  either  that  light,  or  else —  A.  The  sky- 
light Q.  Or  the  skylight,  one  or  the  other? 
Yon  could  see  the  bulk  of  the  cars  in  front 
of  you  and  see  they  were  <m  the  track?  A. 
Yea,  sir.  Q.  Thereupon*  you  and  Hr.  Gray 
went  to  the  south  or  to  the  left,  and  Hr. 
OogdUl  and  Mr.  Power  went  to  the  north  T 
A.  Yes,  Btr.  Q.  And  there  wus  these  two 
freight  cars  between  you?  A,  Yes,  air.  Q. 
And  yon  said  to  Mr.  Gray*  "Look  out  for  this 
trestle  or  this  culverf  ?  A.  Yes,  sir;  I  spoke 
something  about  the  culvert  Q.  And  yon 
don't  know  what  conversation  occurred  b»- 
tween  Mr.  Cogdlll  and  Mr.  Power,  on  the 
other  side  of  the  car,  on  the  other  aide  of  tba 
track,  do  you?  A.  No,  air;  I  dldnt  pay  no 
attention  to  that*' 
Gray  did  not  teatl^. 

Ballings  on  a  tresUe  eonstmcted  over  a 
farm  crossing  foar  miles  In  the  country  are 
not  required  or  practicable.  In  view  of  the 
use  for  wbidi  such  tresUe  Is  designed,  and 
the  lack  of  them  does  not  tend  to  prove 
negligence  la  the  circumstances  of  this  case; 
further,  deceased  did  not  fall  by  reason  of 
the  lack  of  such  railings  on  the  trestle  and 
did  not  fall  from  the  trestie  at  all,  bat  feU 
from  the  top  of  the  fill  or  abutment  at  the 
end  of  the  trestie.  The  lack  of  raUlnga  had 
nothing  to  do  with  the  Injury. 

Deceased  knew  of  the  existence  of  the 
trestie  and  that  it  was  In  the  path  be  was 
following.  He  knew  when  he  reached  the 
truck  car  that  he  had  not  yet  crossed  the 
tresUe,  and  that  both  the  tresUe  and  dining 
car  were  ahead  of  him.  He  also  knew  that 
he  could  not  continue  Indefinitely  the  conrae 
he  was  pursuing  without  falling  Into  the 
roadway  beneath  the  tresUe.  He  knew  that 
he  was  proceeding  In  the  dark  toward  the 
trestie,  and  that  there  was  no  light  marking 
its  position,  and  was  relying  entirely  on  his 
own  knowledge  of  the  situation.  He  chose 
both  the  time  he  would  go  and  the  route  he 
would  take,  and  was  master  of  his  own 
movements,  so  far  as  orders  were  concerned, 
while  making  his  way  to  the  dining  car.  He 
undoubtedly  assumed  that  the  trestie  was 
farther  west  than  It  was,  and  walked  con- 
fidently along  b^de  the  track  and  truck 
car,  assuring  his  companlm  he  "would  take 
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lilm  throngti  all  rigtat"  wbea  the  latter  si^- 
gested  they  were  approaching  the  trestle. 

Deceased  was  bonnd  to  take  notice  ot  the 
changes  at  the  wre<^  and  the  conaeqaent  tn- 
crease  or  dimlnntton  of  the  distance  of  the 
west  end  of  the  wrecked  train  from  the 
trestle,  because  the  only  business  he  had 
there  was  to  aid  In  bringing  about  those  very 
changes  nntU  the  entire  wreck  was  cleared 
away  and  the  tntik  rebnllt  He  was  bonnd, 
also,  to  know  that  the  tmck  car,  supply  car, 
and  dining  car  were  no{  only  not  immovable, 
bat  that  their  position  was  being  changed  aa 
materials  were  needed  and  as  the  o^ine  and 
wrecker  pulled  them  down  across  and  pushed 
them  back  to  or  b^ond  the  trestle.  He  had 
himself  been  aiding  in  the  work  of  unloading 
materials  from  the  supply  car. 

^Deceased  knew  that  he  was  walking  in  the 
darkness  along  a  path  which  must  If  follow- 
ed aa  far  as  the  trestle,  lead  off  the  abut- 
ment and  result  in  his  falling;  there  being 
no  possible  way  to  get  safely  across  the  road- 
way on  the  pathway  he  was  pursuing. 

Cases  in  which  recoveries  have  been  np- 
held  for  Injarles  resulting  from  unblocked 
guard  rails,  defecttve  and  slippery  sidewalks 
and  passageways,  uncovered  hatchways,  etc., 
are  dted  by  counsel.  None  is  tn  iroint  In 
those  cases  it  was  not  Impossible  for  the  em- 
ployfi  to  continue  his  labors  without  injury, 
while  In  thla  case  Injury  from  following  the 
path  deceased  was  traveling  was  as  certain, 
if  followed  far  enough,  aa  the  operation  of  the 
law  of  gravitation.  This  Is  not  a  case  In  which 
an  employe  fell  into  a  n^llgently  uncovered 
batcbway  or  opening  In  a  passageway  provid- 
ed for  bis  use,  or  platform  on  which  he  Is  put 
at  work.  Here  there  was  no  possibility  of 
getting  safely  across  the  roadway  unless  de- 
ceaaed  changed  his  route,  got  upon  the  tra<A 
or  cars,  or  went  down  the  fill  and  across  the 
tmesMt  and  thus  around  the  trestle.  De- 
ceased knew  the  risk,  but  elected  to  proceed 
toward  the  trestle  in  the  dark,  along  the  side 
of  the  car,  on  the  assumption  that  the  trestle 
was  farther  west  than  It  was,  knowing  that 
If  he  had  miscalculated  the  result  would  be 
wbat  It  vaa. 

The  case  must  rest  npim  Its  own  peculiar 
drcomstanoes,  and  In  view  of  them  the  trial 
court  was  rl^  In  bidding  that  the  deceas- 
ed's own  negligence  was  the  proximate  cause 
of  the  injury,  and  that  there  was  no  Ques- 
tion tQt  a  jarr  to  detemdna  Thon^  plain- 
tiff be  given  the  benefit  of  every  reasonable 
Inference  falx^minded  moi  might  draw  from 
the  evidence  adduced,  there  is  no  theory 
which  would  warrant  a  recovery.  The  au- 
thorities cited  in  tba  briefs  lay  down  the 
principles  by  which  this  case  must  be  ruled. 

The  Jndgmoit  on^t  to  be  affirmed.  There- 
fore I  dissent  from  tbe  asHaUm  of  Oommls- 
Bioner  ROT. 

Tbe  foregoing  opinion  of  BLAIB,  0.,  Is 
hereby  ad<«ted  by  ORAVBS  and  FBBRISS, 


JJ.,  as  tb^r  dissenting  opinion  In  this  case ; 
LAMM,  J.,  concnrring  In  these  views  In  a 
separate  <vlnioD. 

LAMM,  J.,  I  dissent  from  the  principal 
opinion  of  Commissioner  ROT,  and  concur  In 
the  opinion  of  Oommlssloner  BLAIR  and  put 
my  vote  on  the  ground  that  Power  was 
guilty  of  'contributory  Diligence  as  a  matter 
of  law.  Let  it  be  conceded  for  argument's 
sake,  that  defendant  was  negligent  in  block- 
ing in  the  nighttime  the  only  safe  passage- 
way to  tbe  dining  car  by  placing  a  car  over 
the  trestle  and  providing  no  temporary  light 
there,  yet  the  circumstances  being  out  of  tbe 
ordinary,  there  being  a  wreck  and  a  sudden 
emergency,  with  cars  shifting  here  and  there 
constantly,  decedent  had  no  right  to  rely  on 
a  permanent  location  of  the  dining  car  at  any 
certain  place  on  the  track,  or  at  any  given 
point  bearing  a  certain  permanent  relation 
In  distance  to  the  ravine,  or  to  any  other 
car  of  the  wrecking  train.  Things  in  that 
regard  shifted  every  now  and  then  and  had 
to  shift,  all  of  which  decedent  knew.  The 
dining  car  might  be  on  one  side  of  the  ravine 
at  one  time  and  on  the  other  at  another.  De- 
cedent knew  that.  He  knew,  too,  of  the  dan- 
gerous embankment  and  ravine.  There  Is  no 
testimony  that  he  cared  for  a  torch,  or  asked 
for  a  light  and  was  refused  one,  or  that  he 
could  not  have  had  a  torch  for  the  asking. 
In  this  condition  of  things,  he  set  out  on  his 
Journey  in  tbe  nighttime  without  a  light, 
knowing  that  a  car  of  the  tralp  might  be 
between  him  and  the  dining  car,  and,  what  is 
more,  might  stand  either  over  or  on  one  side 
or  the  other  of  the  ravine.  While  on  that 
Journey  be  came  to  such  car.  Observe,  be 
knew  he  was  close  to  the  trestle  and  the 
embankment  leading  to  it  His  attention  was 
Jogged  in  that  particnlar.  Forewarned  on 
tbat  fact,  he  took  his  own  course  for  it  We 
are  not  left  to  guess  about  that  matter.  We 
know  from  the  testimony  not  only  tbat  he 
trusted  solely  to  his  own  Judgment  and  not 
his  master's  Judgment,  but  that  he  was  will- 
ing to  do  so.  The  master  had  given  him  no 
advice  on  the  point  Decedent  asked  for  none. 
He  stepped  out  Into  the  darkness,  and  met  bis 
death.  Why?  Because  his  Judgment  was 
wrong  on  a  point  he  chose  to  decide  for  him- 
self. No  prudent  man  should  have  taken  the 
risk  be  did  In  the  jwesaice  of  deadly  peril 
be  knew  was  Inrting  dose  by  In  tbe  dark, 
wttbont  ahonlderlng  the  responsibility  f<n  the 
result  In  taking  that  risk  TOluntarlly  and 
after  a  mmlng,  It  seons  to  me  It  ought  to 
be  at  bis  own  and  not  Us  mi^nr'a  risk.  It 
Was  a  leap  In  tbe  dark.  Indeed.  I  lay  no 
stress  <m  the  fact  that  decedent  was  not 
asked  to  go  to  mpDoe.  Mm  must  eat  De- 
fendant  knew  those  men  would  get  hungry 
and  amused  according.  Bnt  aometblng 
must  be  allowed  to  the  hurry,  the  emergency, 
the  darkness,  and  decedent  was  bound  to  act 
with  ordinary  prudence  before  his  widow  can 
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call  on  the  master  to  respond  In  damages  for 
negligence.  When  employws  are  made  liable 
wlthoQt  regard  to  negUgence  or  contributor; 
negligence,  as  contemplated  In  leglalation  now 
bruited  and  being  hammered  out  on  the  an- 
'TU  of  public  discussion.  It  will  be  time 
enough  for  courts  to  take  that  view  of  It 
For  the  present  we  should  enforce  the  law 
as  It  Is,  not  as  It  Is  not 


STATE  ex  rel.  FEDERAL  LEAD  GO.  r. 
DBARING,  Circuit  Judge. 
<Snpreme  Court  of  MlSBOnti.    June  10,  1912.) 

1.  PULADINO  (i  860*)— RETUBN— MonOR  lOB 

JvoauENT— Effect. 

Where,  oo  prohibition,  the  Supreow  Gonrt 
granted  a  preliminary  r.ile  to  which  respondent 
Sled  a  return  and  relator  moved  for  judgment 
on  the  pleading  the  well-pleaded  facts  of  the 
return  stand  as  the  facts  of  the  case. 

[Ed.  Note.--For  other  cases,  see  Flflading, 
Cent.  Dig.  fi  1058,  10S4,  1070-1077;  Dw!.  Dig- 
I  860.«] 

2.  PsOHIBmOH    (}    10*)~-CONTBOLLINa  Ao- 
TIOW     OF     INFBBIOB     COURT  —  QUBSTIONS 

wrraiK  JuBisDicnoN  or  InmioB  Coubt. 
Where  the  dreuit  court  is  if ghtfnUj  pos- 
sesKd  of  a  cause  after  the  overrulins  of  an 
application  for  removal  to  the  federal  court,  it 
can  pass  on  the  question  of  jurisdiction  raised 
by  motion  challenging  the  sufficiency  of  the 
serrice  of  summons,  and  the  Snvtcme  Court  on 
prohibition  will  not  iaterfara. 

[Ed.  Xote.— For  other  cases,  see  PRdObltton, 
Gent  Dig.  U  87-46;  Dec  Dig.  |  10.*] 

8.  Watees  and  Wateb  Coubses  (|  77*)— 
PoLLunoif  or  Stbeaub  —  ABAmaniT  or 

NUISAICCE— JOIHDEB  OF  PaBTIBS. 

A  suit  to  abate  a  nuisance  caused  by  the 
pollution  of  a  stream  by  the  operation  of  mills 
used  In  mining,  owned  and  operated  independ- 
ently by  several  persons  acting  separately,  Is 
properly  brought  against  all. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  Si  60;  Dec.  Dig. 
i  77.*] 

4.  Reuovak.  or  Causes  (i  49*)— Sbpabablb 
Gausb  of  Actioh. 

A  suit  to  abate  a  nuisance,  caused  by  the 
pollution  of  a  stream  by  the  operation  of  mills 
in  mining  owned  and  operated  independently 
by  several  persons,  does  not,  when  brought 
against  them  all,  embrace  separable  controver- 
sies, and  a  nonresident  defendant  is  not  en- 
titled to  have  the  cause  removed  to  the  federal 
court 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  H  05-09;  Dec  Dig.  i  49.*] 

In  Banc.  Prohibition  by  the  State,  on 
the  relation  of  the  Federal  Lead  Company, 
against  E.  M.  Dearlng,  Judge  of  the  Circuit 
Court  of  Jefferson  County,  to  prohibit  re- 
spondent from  further  proceeding  in  a  case. 
Writ  refused. 

Seddon  &  Holland  and  E.  A.  Rosier,  for 
relator.  Clyde  Williams  and  Byrns  &  Bean, 
for  reqwndent 

ORAYBS,  J.  Bdator  Beefcs  to  have  re- 
spondent as  judge  of  the  clrcnit  court  of 
Jefferson  connty,  prohibited  from  further 


proceeding  In  a  case  whmtn  one  Steinmets 
Is  plaintiff  and  this  relator  and  some  four 
other  mining  companies  are  defoidanta. 
Stelnmetz,  who  is  the  owner  of  land  or  lands 
bordering  upon  Big  river,  sues  to  oijoln  re- 
lator and  the  other  defendants  from  polluting 
the  waters  of  such  running  stream,  which  la 
alleged  they  do  by  discharging  Into  said 
stream  certain  named  substances  from  their 
mines  and  mills,  all  to  the  irreparable  dam- 
age of  said  plaintiff  and  his  lands,  as  well 
as  to  divers  other  persons  and  their  lands. 
The  details  of  this  petition  are  immaterial, 
but  such  is  the  general  purport  The  relator 
Is  a  nonresident  corporation,  but  licensed  to 
do  business  in  this  state.  In  due  time  the 
relator  herein  petitioned  the  said  clrcnit 
court  for  a  removal  of  said  cause  to  the  Dis- 
trict Court  of  the  United  SUtes  for  the  East- 
em  Divislou  of  the  Eastern  District  of  Bfla- 
souri,  on  the  ground  that  plalntUTs  petition 
stated  a  separable  controversy  wholly  be- 
tween said  plaintiff  In  that  suit  and  this  re- 
lator as  defendant  In  that  suit  which  conld 
be  separately  and  wholly  determined  as  be- 
tween the  two  parties  aforesaid,  one  of 
which  parties,  the  plaintiff,  was  a  dtlsen  of 
Missouri,  and  the  other,  this  relator,  a  dti- 
sen  of  Delaware. 

[1]  I.  Respondent  refused  to  grant  and 
make  an  order  of  removal  in  compliance 
with  the  prayer  of  relator's  petition  there- 
for. Relator  in  his  petition  for  the  writ  of 
prohibition  further  challenges  the  Jurisdic- 
tion of  the  respondent  because  of  alleged 
defective  and  void  service  of  the  summons. 
TlUs  court  granted  a  preliminary  mle  in 
prohibition,  to  which  respondent  has  flled  hla 
returns,  and  r^tor  th^upon  died  motion 
for  judgment  on  the  pleadings.  In  such  case 
the  well-pleaded  facte  of  the  retnnt  stand  as 
the  facte  of  the  case.  The  return  admits 
many  of  the  diarges  in  relator's  petition  and 
Bpedflcally  answers  as  to  others.  The  far- 
ther facte  can  be  steted  best  with  the  discus- 
sion of  tile  polnto  made,  which  are  as  above 
Indicated. 

[2]  II.  ^nie  secoDd  ground  urged  In  the  petl- 
tion  for  the  writ  of  prohibition  Is  not  nrged 
in  the  briefs  flled  upon  the  hearinf.  If  It 
was  urged,  it  would  be  untenable.  As  stated 
above,  the  second  ground  charged  in  the  peti- 
tion waa  that  there  was  a  defective  aarlee 
upon  relator  in  the  clrcnit  conrt  salt  Aft«r 
the  drcolt  comt  refused  a  raaoval  mder, 
the  relator  by  motion  duly  ^lles^ted  Otm 
JnrlBdlcUfHL  of  the  drcnlt  ooiirt  iqwn  the 
ground  of  defective  swvtce,  and  fbSm  motion 
was  pending  at  tlie  data  ai  dor  prrilmlnazy 
rule.  That  the  drcnlt  conrt  of  JdfMson 
county  bad  the  right  to  paae  won  that  mo- 
tion as  to  ite  jurisdiction  goes  without  qnes- 
tion,  unless  ite  Jurisdletkm  of  the  ctnae  bad 
been  dislodged  by  the  application  and  bond 
for  removal  to  the  federal  court  If.  in  other 
words,  the  conrt  was  rt^tfnlly  possessed  of 
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tbe  cattM  after  oremittag  the  application  for 
removal.  It  certainly  bad  the  power  to  pass 
nptHt  the  Qnestioii  ot  Its  Jurisdiction  as  rala- 
«d  by  the  motion  now  pending  before  It 

Re^KHident  by  bU  return  pleads  the  pend- 
ing of  that  motion  and  hla  right  to  pass  .up- 
on the  Jnrisdlctlon  of  his  court,  in  so  far  as 
It  Is  attacked  by  the  motion,  and  In  this  we 
think  reqptmdeDt  is  correct.  Respondent, 
howerer,  further  shows  all  the  facts  as  to 
the  serrioe  of  tbe  five  defradants,  glTiiig 
the  return  of  the  officer  as  to  each  defendant 
From  these  It  appears  that  all  of  the  de- 
fendants were  served  on  tbe  7th  day  of 
I>ecemt>er,  1911.  One  of  the  defendants  was 
served  in  Jefferson  county  and  the  other  four 
In  St  Francois  county.  We  shall  not  pass 
upon  the  sufficiency  of  this  service  for  the 
reason  that.  If  respondent's  court  Is  other- 
wise rightfully  possessed  of  the  cause,  he  has 
a  right  to  pass  upon  this  motion  to  the  Ju- 
risdiction. The  motion  being  yet  before  him, 
we  shall  not  prejudge  the  matter  for  him. 
The  real  question  Is  the  one  first  raUwd  by 
tbe  petition,  and  this  we  take  next 

[S,4]  III-  Nor  do  we  think  there  Is  sub- 
stance in  the  contention  that  the  petition 
shows  upon  its  face  that  the  action  in  the 
circuit  court  Is  necessarily  a  separable  con- 
troTcrsy  between  citizens  of  different  states. 
It  must  not  be  overlooked  that  this  is  not  an 
action  for  damages,  but  an  injunctive  action 
to  abate  a  nuisance  and  to  restore  the  stream 
to  its  natural  condition.  It  does  appear  from 
the  petition  that  whatever  was  done  by  the 
several  defendants  toward  polluting  the 
stream  was  done  independently.  In  other 
words,  each  defendant  has  its  own  separate 
milling  plant  and  the  refuse  from  them  is 
placed  into  the  stream  by  the  several  defend- 
ants in  the  ordinary  and  usual  manner  of 
doing  their  respective  work.  One  defendant 
had  nothing  to  do  with  the  work  and  doings 
of  the  other.  But  on  the  other  hand,  the 
petition  cliarges  that  the  combined  wrongful 
doings  of  all  defendants  has  produced  the 
present  condition  of  the  ilver,  and  has  there- 
fore produced  the  nuisance  sought  to  be 
abated. 

To  onr  mind  counsel  for  respondent  well 
states  the  law  as  to  what  is  a  separable  con- 
troveray  under  tlM  laws  of  the  United  States, 
wlien  they  say:  "The  rule  as  to  Joint  lia- 
bility, in  an  action  for  damages  caused  by 
the  pollution  of  a  stream  by  separate  acts 
of  difCercEat  pftrtlee,  is  entirely  different  from 
an  action,  as  in  this  case^  by  injunction  to 
Restrain  all  parties  who  by  their  separate 
acts  pollute  a  stream  and  create  a  nuisance. 
There  Is  a  distinction  between  suits  tor  in- 
jnnetUm  and  acthms  for  damages  in  r^rd 
to  tbe  Joinder  of  parties  ctmtrlbutlng  toward 

an  injnz7'" 

There  Is  a  marked  distinction  between  ac- 
tions In  equity  and  actions  at  law  in  cases 
•of  this  character.  It  the  plaintiff  Stelnmcts 
liad  sned  these  flre  defendants  for  damages 


resulting  to  his  property  by  reason  of  Uielr 
alleged  separate  acts,  the  cause  of  action 
stated  would  be  a  s^rable  cause  of  action, 
because  each  defendant  would  only  be  liable 
for  such  proportionate  part  of  the  whole 
damage  as  It  bad  done  by  reason  of  its  Inr 
dividual  wrongful  act  Better  stated,  each 
defoidant  would  only  be  liable  to  plaintiff 
for  such  damage  as  its  individual  wrongful 
acts  had  occasioned. 

But  in  equity  where  the  purpose  of  the 
action  la  to  abate  the  nuisance  which  pro- 
duces the  Injury,  and  thereby  restore  the 
stream,  the  rule  as  to  joinder  of  parties  Is 
different  In  such  cases  each  party  con- 
tributing in  any  way  to  produce  the  pollu- 
tion of  the  stream  Is  a  proper  party  defend- 
ant, and  no  separable  cause  of  action  stated. 

In  a  note  to  the  case  of  Warren  v.  Park- 
hurst,  6  L.  R.  A.  (N.  S.)  1149,  the  learned 
annotator  has  clearly  drawn  the  distinction 
In  this  language:  "Tbe  opinion  in  the  above 
case  brings  out  very  clearly  the  distinction 
between  suits  for  Injunction  and  those  for 
damages,  with  respect  as  to  the  Joinder  of 
parties  contributing  toward  an  injury,  and 
the  cases  directly  In  point  are  fully  set  out 
In  the  opinion.  The  case  In  which  a  Joint 
recovery  of  damages  for  the  pollution  was 
denied,  however,  deserve  a  little  notice  by 
way  of  emphasis.  In  Martlnowsky  v.  Han- 
nibal, 35  Mo.  App.  70,  it  was  held  that  per- 
sons who  deposit  filth  in  a  stream  at  differ- 
ent points  cannot  be  made  Joint  defendants 
in  a  suit  for  damages,  but  each  must  be 
sued  separately,  and  recovery  can  be  had 
against  him  for  only  hla  proportion  of  the 
total  Injury.  So,  persons  who,  independently 
and  without  co-operatlon  or  concert  of  ac- 
tion, turn  surface  water  Into  a  drain  to  the 
Injury  of  a  lower  proprietor,  cannot  be  made 
Jointly  liable  as  Joint  tort-feasors.  Bonte  v. 
Postel,  109  Ky.  64,  ti8  S.  W.  536,  51  L.  R.  A. 
187.  So,  owners  of  property,  who  petition 
a  city  for  tbe  construction  of  a  sewer  and 
agree  to  use  it  are  not  Jointly  liable  with 
the  city  for  damages  caused  by  unskillful 
and  negligent  construction  of  the  sewer,  so 
that  it  pollutes  a  water  course  to  the  Injury 
of  a  lower  riparian  owner.  Carmlchael  v. 
Texarkana,  54  G.  G.  A.  179,  116  Fed.  845, 
58  L.  R.  A.  911,  affirming  [O.  C]  94  Fed. 
561.  And  a  similar  result  was  reached,  al- 
though upon  different  grounds,  in  Thompson 
V.  Reasoner,  122  Ind.  454,  24  N.  EL  223,  7  I.. 
R.  A.  496.  The  ground  of  the  distinction 
between  the  two  classes  of  actions  Is  that  in 
the  Injunction  suit  the  other  is  to  do  away 
with  the  nuisance  and  restore  the  stream  to 
Its  ancient  purity.  To  accomplish  this,  all 
that  is  necessary  is  to  require  the  person  con- 
tributing to  the  Injury  to  refrain  therefrom. 
This  can  b^  done  In  one  action,  and  it  la 
unnecessary  to  maintain  Separate  actions 
against  each  contributing  party.  On  tbe  oth- 
er hand,  as  shown  in  2  Famham,  Waters, 
171^  a  person  polluting  a  water  course  Is 
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liable  in  damage  only  for  hla  own  act,  and 
not  for  that  of  any  others  who  may  con- 
tribute to  the  Injury.  If  others  have  con- 
tributed, his  deposit  must  be  separated  by 
means  of  the  best  proof  the  nature  of  the 
case  affords,  and  hla  liability  ascertained  ac- 
cordingly. Seely  t.  Alden,  61  Pa.  302,  100 
Am.  Dec.  642;  Chlpman  t.  Palmer,  77  N.  T. 
51,  33  Am.  R^.  666,  afBrming  9  Hun,  517. 
This  separation  can  be  accomplished  without 
a  confusion  of  Issues  only  by  an  action  in 
which  the  IndlTldual  is  the  sole  defendant 
Therefore  such  action  must  be  brought 
against  indlTlduals,  and  not  against  the  sev- 
eral defendants  Jointly." 

In  the  Warren  Case,  supra,  the  New  York 
court  said:  "Considered  as  a  bill  in  equity 
to  restrain  the  further  pollution  of  the  wa- 
ters of  Gayadntta  creek  by  the  defraidants,  I 
think  that  the  complaint  states  a  cause  of 
action,  and  Is  not  objectionable  on  the 
ground  of  multifariousness.  Whether  It 
would  be  good  if  the  plaintiff  sought  only  to 
recover  only  damages  at  law,  It  Is  not  nec^ 
sary  now  to  decide.  The  principles  of  equity 
Jurisprudence  applicable  to  the  determina- 
tion of  this  appeal  have  never  been  more 
clearly  stated  by  any  tribunal  in  the  United 
States,  or  more  thoroughly  or  ably  discussed, 
than  In  the  opinion  of  the  Supreme  Judicial 
Court  of  Maine  in  the  case  of  Lockwood  Go. 
V.  Lawrence.  77  Me.  297,  62  Am.  Bep.  763. 
The  nuisance  which  was  the  subject  of  com- 
plaint In  that  case  arose  out  of  the  deposit 
fn  a  river  of  the  waste  from  sawmills  by  sev- 
eral owners  and  proprietors  of  such  sawmills 
acting  Independently  of  one  another.  The 
refuse  material  and  dCbrls  arising  from  the 
operation  of  their  separate  tewmllla  was 
carried  down  the  river  and  commingled  Into 
one  IndiBtingalaheble  mass  before  It  reached 
the  premiaea  of  the  complainant,  where  it 
was  d^Mslted  In  bw^  quantities  as  to  con-i 
stltnte  a  nuisance  Objection  was  made  to 
the  Joinder  of  the  seroral  defendants  In  one 
bill  on  the  ground  that  the  cause  of  action 
was  distinct  and  several  as  against  each  of 
them;  it  being  expressly  alleged  in  the  bill 
that  each  was  Independently  working  his 
own  sawmill  without  any  coniqdracy  or  pre- 
concert of  understanding  or  action  with  the 
others.  This  objection  was  held  to  be  unten- 
able, inasmudi  as  there  was  co-operation  In 
'act  in  the  production  of  the  nnlsance."  The 
«etB  of  the  respondents,  said  Foster,  J., 
"may  be  independent  and  several;  but  the 
result  of  these  several  acts  combines  to  pro- 
duce whatever  damage  or  Injury  these  com- 
plainants suffer,  and  In  equity  constitutes 
but  one  cause  of  action." 

Another  leading  case  In  which  the  same 
mle  was  applied  is  Draper  v.  Brown,  115 
Wis.  361,  91  N.  W.  1001,  In  equity  against 
a  number  of  defendants  to  retrain  the  com- 
mission of  acts  resulting  In  a  nuisance  and 
consequent  Injury  of  the  property  of  the 
plaintiff.   The  gravamen  of  the  action  was 


the  unlawful  lowering  of  the  waters  of  the 
lake  below  tbeir  accustomed  level:  the 
plaintiff  alle«:lng  that  some  of  the  defend- 
ants who  owned  a  milldam  at  the  ontlet  of 
the  lake  drew  an  excessive  quantity  of  wa- 
ter therefrom,  that  other  defendants  with- 
held the  natural  flow  of  a  riv«:  running  in- 
to a  lake,  and  that  still  another  obstructed 
the  flow  of  the  river  thereby  diminishing  the 
quantity  of  the  water  which  reached  the  lake. 
It  was  contended  that  two  or  more  causes 
of  action  were  Improperly  united  in  the 
complaint,  bnt  the  court  held  that  the  com- 
plaint stated  but  one  cause  of  action  In 
which,  all  the  defendants  were  Interested,  In- 
asmuch as,  though  all  the  defendants  acted 
Independently  and  without  concert,  their 
acts  united  and  concurred  In  producing  the 
Injurious  result  The  fact  that  the  parties 
were  acting  without  concert  was  declared  to 
be  no  defense  to  an  equitable  action  for  in- 
junctive relief  If  their  acts  contributed  in 
some  appreciable  degree  to  produce  Urn  caa- 
dltions  sought  to  be  repressed. 

To  the  same  effect  Is  the  decision  In  the 
Mining  Debris  Case,  8  Sawy.  16  Fed.  25, 
which  was  a  bill  against  a  number  of  hy- 
draulic mining  companies  In  California,  sev- 
erally owning  mines  at  various  points  on 
the  Tnba  river  and  Its  affluents,  and  working 
them  Independently  of  each  other.  The  re- 
lief sought  was  an  Injunction  to  restrain  the 
defendants  fr6m  discharging  the  mining  Alt- 
bris  arising  from  the  operation  of  their  sev- 
eral mines  into  the  streams;  It  appearing 
that  the  debris  became  mingled  therein  Into 
an  Indistinguishable  mass  and  was  deposited 
apon  the  lands  of  the  comi)lalnant  so  as  to 
conatltnte  a  great  pnbllc  and  private  nnl- 
sance. There  was  a  demurrer  to  the  bill  on 
the  ground  of  misjoinder  and  multifarious- 
ness, and  it  was  contended  In  particular  that, 
inasmuch  as  each  defendant  was  pursuing 
Its  own  business  severally  without  any  Joint 
intent  or  a  joint  action,  the  cause  ot  action 
was  distinct  and  several  as  against  ea<^ 
and  that  neither  the  defendants  nor  the  sev- 
eral causes  oi  action  could  be  Joined  in  the 
same  suit 

In  orerrallng  t^e  demnrrw,  Sawyer,  C 
declared  that,  after  a  very  careful  examlna< 
tion  an  analysis  of  the  nomeRms  authorities 
dted  in  support  of  the  proposition  stated,  he 
was  entirely  aatlsfled  that,  under  the  prin- 
ciples of  eqaity  Jnrl^nudaaee  as  estabilsiwd 
in  Ekitfand  and  in  the  United  States,  there 
was  no  mtajolndw  of  defendants,  and  that 
the  bill  was  not  mnltlftuloiu.  Amaog  other 
things,  he  said:  'The  nnisanes  la  seated  by 
the  Joint  action  of  the  dAbrls  from  the  va- 
rious mines,  which  Is  combined,  and  after^ 
wards  flow  on  togeth^,  long  b^te  it  reach- 
es the  lands  injured  and  threatened,  and 
after  such  combination  creates  the  nuisance 
complained  of.  There  is  therefore  a  co-op- 
eration In  fact  If  not  in  Intent,  of  these  sev- 
eral defendants  in  the  production  of  the  nul- 
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sance.  The  Injury  la  the  Joint  effect  of  acts, 
originally  several,  bui  combined  before  the 
dAris  Is  precipitated  apon  the  lands  below 
and  the  Injury  is  effected,  and  In  contempla- 
tion of  equity  It  constitutes  a  single  cause  of 
action.  There  Is  a  common  Interest  in  the 
right  claimed  to  discharge  dAbris  into  the 
streama  The  defendants  each  and  all  dalm 
a  common,  though  not  a  Joint,  right.  The 
final  injury  is  a  single  one — a  single  result 
of  the  combined  operation  of  this  dftbris— 
and  all  the  defendants  co-operate  in  fact  in 
producii^  it  No  damages  are  soi^ht  Only 
equitable  relief  Is  demanded  by  restraining 
future  action— a  ffftore  contxibaUon  by  each 
to  the  nuisance." 

We  quote  from  this  case  at  length,  beeaoae 
It  discusses  other  cases  bearing  upon  the 
question,  and  puts  the  doctrine  as  clearly 
and  distinctly  as  we  could  hope  to  put  It. 
The  learned  Judge  in  that  case  also  reviews 
the  Bnglisb  cases  upon  the  question.  Other 
cases  along  the  same  line  may  be  found  dted 
In  respondent's  brief  herein,  but  to  our  mind 
the  distinction  is  clear. 

It  may  be  that  the  plaintiff  Stelnmetz 
could  have  brought  separate  actions  In  equity 
against  each  of  these  defendants,  but  this 
wonld  not  change  the  rule.  Such  would  not 
have  been  the  better  practice. 

In  Moon  on  the  Removal  of  Causes,  |  142, 
p.  402,  It  la  said:  "There  are  many  causes 
of  action  which  are,  in  their  nature.  Joint 
and  several.  ▲  plaintiff  may  sue  all  the 
parties  liable^  or  sue  any  one  or  more  of 
thttn.  at  his  election.  Where  the  plaintiff 
bas  a  right  under  the  law  to  sue  defendants 
JolnUy,  the  defaidanta  cannot  obtain  an  ad- 
vantage from  the  fact  that  he  also  had  a 
right  to  sue  them  separately.  If  a  plaintiff 
sues  or  more  persons  Jointly  In  such  a 
case^  the  fact  that  the  plaintiff  might  have 
broi^Sbt  several  actions  against  each  defend- 
ant, instead  of  one  action  against  them  all, 
does  not  make  the  suit  embrace  teparable 
ctmtrover»t€».  This  rule  applies  to  actions 
npon  Joint  and  several  contracts.  It  ap- 
plies as  well  to  actions  in  tort,  which  are,  in 
their  natore,  Joint  and  several."  The  italics 
are  oars.  So  that  if  It  be  granted  that 
StelnmetB  coald  have  Instituted  separate 
equity  suits,  yet  if  he  had  the  right  to  Join 
the  defendants,  as  we  think  he  did,  such  de- 
fendants gain  no  advantage  as  to  the  ques- 
tion of  removal,  simply  because  of  the  fact 
that  plaintiff  could  have  sued  them  in  equi- 
ty either  singly  or  Jointly. 

The  cases  dted  and  relied  npon  by  coun- 
sel for  relator  are  largely  actions  at  law  for 
damages,  and  it  la  well  settled  In  this  state, 
as  dsewhere,  that  in  such  case  the  defend- 
ants should  not  be  Joined,  and  If  the  peti- 
tion shows  upon  its  face  that  the  damages 
were  done  by  the  defendants  a'ctlng  Inde- 
pendently and  separately,  and  If  one  of  them 
is  a  citizen  of  another  atate,  thra  there  Is 


a  B^rable  cause  of  action,  which  is  remov- 
able to  the  proper  federal  court  But  those 
cases  are  not  in  point  In  this  case. 

Respondent  was  not  in  error  when  he  re- 
fused to  remove  the  cause.  The  Jurlsdlctl(m 
of  the  cause  Is  properly  In  respondent's 
court  Our  ^preliminary  rule  In  prohibition 
will  therefore  be  quashed,  and  the  writ  of 
prohibition  reused.  All  concur. 


ORANITB  BITUlfTNOnS  PAYING  00.  t. 
McMANUS  et  al. 

(Snpreme  Court  of  Missouri,  Division  No.  2. 
June  1,  1912.    Rehearing  Denied 
June  20,  1912.) 

1.  DSDICATIOn  (I  29*)— Statutobt  Dkdica- 

rzON— XCLLXnOATION. 

A  plat  of  a  subdiviaion  tn  a  was  nul- 
lified as  a  statntory  dedication  of  streets  Indl- 
cated  thereon,  by  foreclosnre  under  a  deed  of 
trust  whidi  Incumbered  the  land  at  the  time 
the  plat  was  filed. 

[Ed.  Note.— For  other  eases,  see  Dedication, 
Oent  Dig.  I  79;  Dec.  Dig.  |  29.*] 

2.  Dedication  (|  SQ*)— Estoppbl. 

Wbere  a  plat  of  a  BnbdMslon  In  a  dty 
was  nullified  as  a  statutory  dedication  of  the 
streets  indicated  thereon  by  foreclosure  of  a 
deed  of  trust  which  incumbered  the  property 
when  the  plat  was  filed,  the  taking  by  tfae  pur- 
eliaser  at  the  foreclosure  sale  of  quitclaim 
deeds  for  lots  described  according  to  tfae  plat 
did  not  conmiit  her  to  recognition  of  such 
streets. 

[Ed.  Note.— For  other  cases,  see  Dedicatioa, 
Cent  Dig.  I  77;  Dec  DigTlto.*] 

3.  Dedication  ({  39*)— SkrorPEZ.. 

Wbere  a  plat  of  a  subdivistoQ  in  a  dty 
was  nullified  as  a  statutory  dedication  of  the 
streets  indicated  thereon  by  mortgage  foredo- 
Bttze,  the  fact  that  thereafter  property  contin- 
ued to  be  assessed  for  taxation  by  lot  numbers, 
ai  shown  on  the  plat,  does  not  estop  an  owner 
to  deny  any  common-law  dedication  the 
streets. 

[Ed.  Note.— For  other  eases,  see  Dedication, 
Cent  Dig.  {  77;  Dec.  Dig.  {  89.*J 

4.  Dedication  (|  38*>— Aoosptasob— Pdwu 

-Tax  Assessobs. 

A  tax  assessor  is  without  power  to  accept 
a  dedication  of  a  street;  such  matter  not  be- 
longing to  his  department 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  }  66;  Dec.  Dig.  |  83.*] 

6.  Dedication  (|  44*)  —  Dvxdxnoi  —  8um- 

CIENCr. 

'  Evidence  IteU  InsufficieDt  to  show  an  in- 
tent by  the  owner  to  dedicate  land  as  a  street 
or,  on  the  part  of  the  dty,  to  accept 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  S8  65-87 ;  Dec.  Dig.  i  44.*] 

6.  Municipal  Cobpohations  (!  486*)— I^ooal 
lupROVEUENTO— Tax  Bills— Requisitbs. 
The  provision  of  St  Louis  Charter,  art  6, 
I  24,  requiring  a  tax  bill  to  name  the  dty 
treesurer,  or  some  bank  or  trust  company  in 
the  city,  to  vbom  payment  shall  be  made,  is 
only  directory,  and  omission  to  comply  there- 
wlUi  does  not  invalidate  a  bill,  especially  as  to 
an  owner  who  had  notice  of  the  place  of  pay- 
ment 

TEd.  Note.— For  other  cases,  see  Municipal 
t^rporationa.  Cent  Dig.  B  1140-1144;  Dec. 
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Appeal  from  St  Louis  Clrcalt  Conrt;  Hugo 
Hnoidi,  Judge. 

Action  by  tbe  Granite  Bitumlnoiu  Paving 
Company  against  Tbomas  Ward  HcManns 
and  othera.  Judgment  for  plaintiff,  and  de- 
fendants appeaL  Affirmed. 

This  action  was  begun  in  the. circuit  court 
of  the  dt;  of  St  Louis  for  the  enforcement 
of  a  special  tax  Hen  against  the  north  half 
of  city  block  3,^0  for  the  construction  of 
West  Pine  boulevard,  which  runs  along  the 
north  boundary  of  the  property.  There  was 
a  Judgment  for  the  plaintiff,  and  the  defend- 
ants have  appealed. 

We  win  not  set  out  the  pleadings,  as  they 
are  broad  enough  to  Include  all  propositions 
covered  by  the  evidence.  In  1874  Robert 
Baker  waa  the  owner  of  all  of  said  block, 
which  was  1366.17  feet  long  east  and  west, 
by  446  feet  4^  Inches  north  and  south,  con- 
taining about  14  acres.  In  that  year  he  ex- 
ecuted a  deed  of  trust  on  the  property  to 
Robert  W.  Powell  as  trustee  to  secure  the 
payment  of  a  debt  therein  described,  which 
deed  was  at  once  recorded.  In  1877  Baker 
filed  for  record  a  duly  executed  plat  of  buI>- 
division  of  that  block  Into  216  lots,  and  show- 
ing a  new  street  marked  thereon  as  "West 
avenue."  running  east  and  west  through  the 
center  of  the  block,  and  46  feet  4H  Inches 
wide.  That  plat  showed  four  rows  of  lots, 
S4  In  each  row;  each  lot  being  a  hundred 
feet  long,  one  row  fronting  north  on  West 
Pine  boulevard,  two  rows  fronting  on  West 
avenue,  and  one  row  fronting  south  on  Lac- 
lede avenue.  After  filing  the  plat.  Baker 
sold  several  lots  fronting  on  Laclede  avenue 
to  different  purchasers,  some  of  whom  built 
residences  on  thd  lots  bought  by  them.  la 
1878,  after  such  sale  of  lots,  tbe  deed  of 
trust  was  foreclosed,  and  Camilla  S.  Mc- 
Manus,  who  was  the  original  defendant,  be- 
came the  purchaser  and  received  the  trus- 
tee's deed  in  which  the  property  was  describ- 
ed as  lot  29  of  Peter  Llndell's  Second  addi- 
tion to  St  Louis,  which  was  the  original  de- 
scription of  said  city  block  3,920.  From  1877 
to  1885  the  property  was  assessed  and  the 
taxes  paid  thereon  by  lots  as  shown  on  the 
plat  of  Baker's  subdivision.  After  1886,  so 
far  as  shown,  tliat  block,  3.920,  was  assessed 
to  Mrs.  McManua  as  acre  property,  and  the 
taxes  were  paid  In  that  way.  In  1880,  Mrs. 
McManus  took  quitclaim  deeds  from  two  of 
the  purchasers  for  lota  that  had  l>een  sold  by 
Baker  as  above  stated.  One  of  those  deeds 
described  two  lots,  and  the  other,  one.  Pri- 
or to  the  trial,  Mrs.  McManus  died,  and  tbe 
present  defendants  were  made  parties  as  ber 
devisees. 

The  defendant  Thomas  W.  McManus  testi- 
fied In  efFect  that  he  nunaged  the  property 
for  his  mother,  and  that  10  years  before  the 
trial  there  was  a  fence  around  the  land  with 
a  wire  across  the  entrance  to  what  would  be 
West  avenue  at  Vandeventer  avenue  on  the 
east  si^e  of  tbe  block.  People  went  In  and 
oat  by  using  tbe  wire  as  a  gate.  There  was 


a  space  left  out  of  the  sidewalk  at  that  en- 
trance, which  was  paved  with  granite  con- 
tinuous with  tbe  granite  pavement  <hi  Tan^ 
derenter  avoiae   A  gate  waa  tbere  befbre 
the  foreclosure  sale  and  remained  there  un- 
til It  wasted  away.  Tbe  proportar  waa  used 
for  pasture  and  for  drcnses  and  for  driving 
horseb   So  far  aa  shown,  fliare  never  has 
been  any  building  on  the  north  half  of  the 
bloclc.  A  few  years  beftne  the  trial  tlie  city 
passed  an  ordinance  to  open  an  alley  east 
and  west  through  the  block.  ^Qiere  waa  no 
place  designated  In  the  tax  bill  where  pay-  i 
ment  tha«of  eoold  be  made.    On  June  7,  ' 
1904,  a  notice  was  served  by  the  <lty  mar-  I 
shal  on  lira.  HcManns,  signed  by  the  plain- 
tiff and  notifying  her  of  the  issuance  of  the  | 
tax  bill  and  dedgnating  room  6  m  third 
floor  of  the  Bqnitable  Ballding,  or  ttie  Na-  i 
tional  Bank  of  Commerce  in  St  Lonls.  as 
the  place  where  paymoit  could  be  made. 

D.  D.  Holmes,  for  appellants.  Sturdevant 
&  Stnrdevant,  for  respondoit 

BOT,  O.  (after  stating  the  Acts  as  above). 
[1]  L  The  fourth  paragraph  of  section  14, 
art  6t  of  the  Charter  of  the  City  of  St 
Louis,  iffOTldea  that  the  benefit  diatxicts  fOr 
spedal  taxation  shall  be  established,  exc^t 
in  special  cases  not  applicable  here,  Ixj  draw- 
ing a  line  midway  between  the  street  to  be 
Improved  and  the  next  paralld  street  on 
each  side  of  the  street  to  be  improred,  and 
that  such  line  shall  be  the  boundary  of  tbe 
district 

It  will  thus  be  seal  that  If  West  aTcnue 
Is  a  valid  street,  the  south  boundary  of  the 
district  is  Just  a  hundred  feet  south  of  West 
Pine  boulevard,  as  claimed  by  defendants. 
If  It  is  not  a  valid  street  such  line  la  223 
feet  2%  Inches  south  of  West  Pine  boulevard, 
aa  contended  for  by  tbe  plaintiff. 

When  Robert  Baker  filed  the  plat  of  his 
subdivision,  the  property  was  incumbered  by 
a  deed  of  trust  and  the  forecl<wnre  under 
that  deed  of  trust  in  1878,  by  which  Mrs. 
McManus  became  the  owner  of  the  land, 
nullified  Baker's  plat  and  destroyed  it  for- 
ever as  a  statutory  dedication.  Appellants 
do  not  controvert  that  Idea,  bnt  insist  upon 
a  common-law  dedication. 

[21  Mrs.  McManus  did  take  two  quitclaim 
deeds  for  lots  that  had  been  sold  by  Baker 
after  the  filing  of  the  plat  and,  before  the 
foreclosure.  Such  deeds  did  not  in  the  least 
commit  her  to  a  recognition  of  the  Baker 
plat  any  more  than  that  she  took  the  lots 
by  the  same  description  by  which  they  had 
been  sold.  Such  deeds  put  her  under  no  ob- 
ligation to  the  grantors  therein  or  to  the 
public.  So  far  as  those  deeds  went,  the  evi- 
dent purpose  was  to  do  away  with  the  pre- 
vious acts  of  Baker  In  platting  and  selling 
the  lots,  drhe  effect  of  those  deeds  was  far 
different  from  what  It  would  have  been  had 
she  conveyed  lots  In  that  subdivision  by 
their  plat  description  to  others.  In  that  case 
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she  might  have  been  bound  hj  estoppel  as 
against  her  grantees,  but  not  so  here. 

[31  During  the  time  after  the  filing  of  the 
Baker  plat  and  before  the  foreclosure,  the 
property  got  on  the  assessor's  books  by  lot 
□ambers  as  shown  on  that  plat  That  was 
done  In  recognition  of  the  plat  for  taxing 
pnrposea.  It  was  not  in  recognition  of  any 
oommon-Iaw  dedication  by  Mrs.  McManns, 
who  did  not  at  that  time  have  the  title.  The 
fact  that  It  continued  to  be  assessed  by  lot 
numbers  after  her  pnrchase  np  to  1885  may 
logically  be  attributed  to  the  fact  that  it 
was  on  the  books  in  that  way  and  no  change 
was  made  in  tliat  respect  She  paid  her  tax- 
es as  she  found  tbem  assessed,  and  It  requir- 
ed no  act  of  hers  to  cause  that  kind  of  an 
assessment 

[41  We  do  not  think  that  the  assessor  had 
power  to  acc^  the  dedication  of  a  street 
Such  matters  do  not  belong  to  his  depart- 
ment Brinck  v.  Collier,  56  Mo.,  loc.  clt  169, 
holds  that  a  city  must  act  through  Its  duly 
constitated  officers  in  such  matters,  and  that 
rule  ia  approved  In  Landis  t.  Hamilton,  77 
Mo.,  loc.  clt  563. 

[S]  There  was  nothing  on  the  land  Itself 
to  Indicate  that  Mrs.  McManus  recognized 
the  validity  of  the  Baker  plat  West  avenue 
was  never  used  or  improved  by  any  one  as  a 
street  The  north  half  of  the  block,  together 
with  a  part  of  the  aontb  half,  was  fenced  in 
one  inclosure  which  included  West  avenue, 
and  was  used  for  pasture,  circuses,  and  a 
tra^  where  horses  were  driven  In  training. 

A  very  clear  statement  of  a  common-law 
dedication  is  made  in  Milling  Co.  v.  BUey, 
133  Mo.,  loc.  cit.  584,  34  S.  W.  637:  "Unless 
the  intent  of  the  .owner  to  dedicate  Is  clearly 
shown,  to  constitute  a  valid  common-law 
dedication  of  land  for  a  public  road  there 
most  be  some  evidential  acts  of  acceptance 
by  the  anthoritles  having  control  of  the 
same,  or  nsw  by  the  public  for  10  consecutive 
years,  with  the  knowledge  of  the  owner, 
trmn  wUUA  it  wUl  be  presumed  that  he  ac- 
qoleeoed  in  rach  use." 

In  our  opinion  there  was  no  substantial 
evidence  In  the  cause  Indicating  an  intent 
on  the  part  of  IteHanua  to  dedicate  or  on 
the  part  of  the  dtjr  to  accept 

tl]  IL  The  provision  of  section  24  of  artl- 
de  O  of  the  City  Charter,  repairing  that  the 
tax  blU  shall  name  the  dty  treasurer  or 
some  bank  or  trust  company  doing  business 
In  the  dty  to  whom  the  p^mmts  diall  be 
made,  la,  in  our  opinicm,  purely  directory. 
We  can  conceive  no  reason  why  such  an  omis- 
aion  should  be  oonsldMed  fatal  to  this  tax 
bill. 

Section  25  of  artlde  8  of  the  CSty  Charter 
proTldea  tat  the  servioe  tm  the  owner  of  a 
notice  of  the  Issuance  of  the  tax  bill.  It 
does  not  reQuire  that  the  place  of  payment 
Shan  be  named  In  the  notice,  but  in  this  case 
the  notice  serTei\  on  the  owner  did  state 


the  place  of  payment  That  section  provides 
that  the  tax  bill  shall  bear  6  per  cent.  In- 
terest from  30  days  from  such  notice,  and, 
if  not  paid  In  6  mouths  after  notice,  then  It 
shall  bear  8  per  cent  from  the  date  of  the 
notice.  If  In  any  case  a  proper  showing  were 
made  that  the  owner  could  not  find  any  per- 
son to  whom  he  could  pay,  and  that  such 
failure  to  pay  was  caused  by  such  omission 
to  state  Qie  place  of  payment,  it  might  be 
that  he  would  be  relieved  of  the  Interest  ac- 
cruing during  such  inability  to  find  a  person 
to  whom  to  make  payment  Such  might  be 
the  reasonable  result  of  the  lack  of  a  desig- 
nated place  of  payment  In  this  case  the 
owifer  bad  notice  of  the  place  of  payment, 
which,  though  not  the  statutory  designation 
of  the  place  of  payment,  yet  It  gave  the 
owner  the  full  ben^t  of  the  statutory  re- 
quirement and  reduces  the  objection  to  a 
pure  technicality. 

To  declare  the  tax  bill  void  on  account  of 
such  omission  would  be  equivalent  to  a  con- 
fiscation of  the  work  and  material  furnished 
by  the  plaintifl  in  the  ctmstmctlon  of  the 
street 

The  questions  here  involved  were  passed 
upon  by  the  Springfield  Court  of  Appeals  In 
a  case  between  the  same  parties  reported 
in  144  Mo.  App.  603,  129  S.  W.  448.  and  we 
agree  with  the  conclusions  there  reached. 

The  Judgment  is  afllrmed. 

BLAIR,  C  concurs. 

PER  CURIAM.  The  forgoing  opinion  is 
adopted  as  the  opinion  of  the  court  AH 
concur. 


STATE  ex  leL  MISSOURI  GLASS  CO.  v. 

BBYNOLDS  et  al..  Judges. 

(Supreme  Court  of  Missouri.    June  10,  1912.) 

1.  Mandamus  (S  7*)— Discbbtion  of  Court. 

Mandamus  issaes  in  the  sound  discretion 
of  the  court 

[Ed.  Note.— For  otiier  cases,  see  Mandamos, 
Cent  Dig.  15;  Deb  Dig.  |  7.*] 

2.  Mandamus  (|  143*)— Lachbs— Bftect. 

Where  a  cause  was  tried  on  appeal  in  the 

Springfield  and  St  Louis  Courts  of  Appeals 
without  raisin?  any  question  of  Jorisdietion 
until  after  mandate  issued  from  the  St.  Louis 
court  of  appeals,  and  judgment  was  entered  in 
the  circuit  court  in  pursuance  thereof,  laohes 
precluded  an  aKgrieved  party  from  compelling 
by  mandamus  the  Court  of  Appeals  to  certify 
to  the  Supreme  Court  the  cause  for  final  de- 
terniination,  on  the  ground  that  a  question 
within  the  jurisdiction  of  the  Supreme  Court 
was  involved. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  Sfi  282-285;  Dec,  Dig.  |  143.*] 

8.  Courts  (|  231*)— Supbemb  Cocbt— Juris- 
diction —  QUBSnOHS  IN  GONTROVBBST  — 
"RKVENua  Law." 

The  provisions  ia  the  St.  Tx>ui8  dty  char^ 
ter  for  the  asseesment  of  benefits  to  land  for 
public  improvements  are  not  "revenue  laws  of 
this  state, '  so  as  to  give  appellate  jurisdiction 
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to  tile  Suprema  Conrti  thoagh  th«  rerenne  offi- 
cers of  the  city  act  imder  ue  charter  for  the 
state  and  the  city. 

[Ed.  Note,— For  other  cases,  see  Courts,  Cent 
Dig.  H  487,  491,  644,  646,  647,  648.  650,  6C2- 
668,  661;  Dec  Dig.  f  231.* 

For  other  definitioDS.  see  Words  and  Fbzu- 
ToL  7,  pp.  6209-6211.] 

In  Banc.  Mandaniu  by  the  state,  on  the 
relation  of  the  Mlasonrl  Olasa  Company* 
against  Georsa  D.  Beynt^ds  and  otbenr 
Judges  of  the  St  Louis  Court  of  Appeals, 
to  compel  the  St  Louis  Court  of  Appeals  to 
certify  to  the  court  for  final  determination 
a  certain  cause.   Peremptory  writ  refused. 

Joseph  H.  Znmbalai  and  Henry  T.  Fer- 
rlBB,  for  relator.  J.  L.  Homsby,  for  respond- 


GRATES,  J.  This  is  an  original  proceed- 
ing of  mandamns.  Bespondeuta,  the  Judges 
of  the  St  Louis  Court  of  Appeals,  filed  their 
return  to  our  altematlTe  writ,  and  relator 
then  moved  for  Jndi^noit  on  the  pleadings. 
By  the  suit  relator  seeks  to  compel  the  St 
Louis  Court  of  Appeals  to  certify  to  this 
court  for  final  determination  a  certain  cause 
of  Theodoaia  Wallace  Pleadwell  et  al.,  Plaln- 
tlfb,  T.  Missouri  Class  Co.,  Defoadant,  151 
Mo.  App.  61,  131  S.  W.  841,  on  the  ground 
that  the  determiaation  of  the 'cause  involved 
a  constructloa  of  the  revwne  laws  of  this 
state. 

A  brief  history  of  the  case  as  contained 
in  the  reoOTd  and  briefli  before  us  is  as  fol- 
lows: Flalntlfls  In  that  cause  are  the -suc- 
cessors in  title  by  devise  from  Marie  St.  Pat- 
terson  of  certain  real  estate  In  the  dty  of 
St  LonlB.  Defendant  In  tiiat  suit  the  Mis- 
souri Glass  Company,  was  a  lessee  of  said 
property  from  the  said  Marie  E.  Patterson. 
The  lease  between  Patterson  and  the  Glass 
Company  contained  a  claiuse  \iy  which  the 
lessees  tber^  named  were  to  "pay  all.  tax- 
es, whether  general  or  special,  levied  or  as- 
.  sesaed  agabist  said  i»operty  or  the  Improve- 
ments tber^  during  said  term."  During 
the  term  of  this  lease  the  dty  of  St  Louis 
undertook  to  and  did  assess  benefits  against 
this  propaty  In  a  proceeding  to  widen  a 
street  A  tax  bill  was  Issued,  but  it  was  not 
paid  by  the  Missouri  Glaoi  Company,  and 
the  plaintUEs  in  the  said  drcult  court  pro- 
ceeding paid  the  same,  and  then  brought 
their  said  action  against  the  Glass  Compa- 
ny, on  the  covenant  in  the  lease  to  recover 
from  It  the  amount  they  paid  with  Interest 

Upon  a  trial  In  the  circuit  iouTt  defend- 
ant was  successful.  Appeal  was  taken  by 
plaintiffs  to  the  St  Loals  Court  of  Appeals, 
but  by  order  of  record  that  court  transfer- 
red the  cause  to  the  Springfield  Court  of 
Appeals,  where  It  was  submitted  and  decid- 
ed; the  opinion  resulting  tn  a  reversal  of 
the  circuit  court  Judgment  and  a  remanding 
of  the  cause.  Pleadwell  et  al.  v.  Missouri 
Glass  Co.,  151  Mo.  App.  51,  131  S.  W.  941. 
After  our  decision  In  State  ez  rel.  v.  Nixon, 


232  Mo.  496,  134  8.  W.  538,  the  cause  was 
returned  by  the  Springfield  Court  of  Appeals 
to  the  St  Louis  Court  of  Appeals,  which 
court  reversed  the  judgment  of  the  circuit 
court,  and  remanded  the  cause,  with  direc- 
tions to  the  circuit  court  to  enter  Judgment 
for  the  plaintiffs  for  the  amount  of  the  said 
tax  bill  and  Interest  This  Judgment  was 
of  date  November  7,  1911.  On  February  5, 
1912,  the  drcalt  court.  In  compliance  with 
the  mandate  of  the  said  Conrt  of  Appeals, 
entered  Judgment  for  plaintiffs  and  against 
defendant  the  relator  in  the  proceeding  at 
bar.  for  $4,148.35.  February  28,  1912,  the 
defendant  In  that  cause  filed  Its  motion  In 
the  Court  of  Appeals,  asking  that  It  recall 
Its  mandate  to  the  circuit  and  transfer  the 
cause  to  this  court  because  the  revenue 
lavm  of  the  state  were  Involved  In  the  de- 
termination of  the  cause.  On  March  2, 
1912,  this  motion  was  overruled,  and  on  the 
same  day  the  alternative  writ  was  ordered 
issued  by  this  court  and  on  the  same  day 
the  Court  of  Appeals  finally  adjourned  its 
then  term  of  court  Other  matters  more  in 
detail  may  be  required  in  the  course  of  the 
opinion,  but  this  sufficiently  states  the  case 
for  the  present 

[1,  2]  The  iwremptory  writ  shonld  be  re- 
fused In  this  case  for  at  least  two  reasons. 
In  the  first  place,  relator's  extreme  laches 
shonld  preclude  the  Issuance  of  the  writ  in 
this  court  the  writ  of  mandamus  is  looked 
upon  as  more  or  less  a  discretionary  writ 
Of  course,  a  sound  discretion  must  alm^ 
be  exercised.  What  we  aim  to  say  la  that 
there  are  no  fixed  and  hidebound  rules 
which  compel  the  Issuance  of  such  a  writ 
and  even  in  cases  where  it  could  very  prop- 
erly be  issued  our  courts  have  withheld  It 
because  of  conditions  which  did  not  appeal 
to  sound  discretion.  State  ex  rel.  v.  Ftnley, 
74  Mo.  App.  213.  Laches  and  delay  in  suing 
out  the  writ  is  recognized  as  a  valid  and 
substantial  reason  for  its  refusal.  In  State 
ex  rel.  v.  Gibson,  187  Mo.,  loc  dt  555, 
86  8.  W.  181,  this  conrt  said:  "The  correct 
rule,  deduced  from  the  modem  practice^ 
seems  to  be  that  mandamus,  while  no  longer 
a  mere  prerogative  writ  1^  yet  somewhat  of 
a  discretionary  writ  and  should  be  i» 
sued,  not  in  the  exercise  of  an  arbitrary 
or  capridons  discretion,  but  in  the  exer- 
dsa  of  a  sound  legal  discretion,  In  ac- 
cordance with  the  establtohed  rules  of 
law.  19  Am.  ft  Eng.  Bncy.  Law  (2d  Ed.) 
751.  And  among  the  thli^  appealing  to 
the  discretion  of  the  court  are  laches,  and 
herein  of  mere  delay  not  necessarily  suffi- 
cient to  Involve  the  Inr  of  statutes  of  limi- 
tation." That  case  was  a  proceeding  by 
mandamus  to  compel  a  circuit  Judge  to  sign 
a  bill  of  exceptions.  The  application  for  the 
writ  was  made  a  year  or  more  after  the 
Judge  had  refused  to  sign  the  bill  of  excep- 
tions. Among  other  things,  we  held  that 
the  laches  of  the  parties  would  defeat  th^ 
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caoBe.  So  In  the  case  at  bar.  Tbe  drcait 
court  case  was  fought  tbrongh  both  tbe 
Springfield  and  St  Louis  Courts  of  Appeals. 
No  finger  Is  raised  as  to  jurisdiction  until 
itter  the  mandate  of  the  lattor  court  has 
gone  down  to  the  drcnlt  court,  and  the  cir- 
cuit court  In  punmance  of  such  mandate  had 
entered  up  a  Judgment  for  the  plalntUb. 
Relator's  laches  precdndes  the  Issuance  of 
the  writ  under  the  ctrcumatances  of  this 
case.  To  Issue  it  would  not  be  the  exercise 
of  sound  discretion.  Ordinarily  we  would 
let  thia  determine  the  case,  but  there  Is  an- 
other question  chiefly  argued  In  this  case, 
which  may  rise  up  to  Y&r  us  In  tiie  future, 
and  we  deem  it  the  better  policy  to  settle  It 
here  and  now.  It  Is  a  question  going  to  the 
very  rltals  of  the  case,  and  hence  what  we 
say  cannot  be  considered  as  mere  obiter. 
That  question  we  take  next. 

[S]  2.  Does  tbe  determination  of  tbe  Plead- 
well  Oase  Involve  the  constmctlon  of  the 
revenue  laws  of  this  state  In  the  sense 
which  confers  the  appellate  Jurisdiction  of 
that  cause  upon  this  court?  Relatw  affirms 
and  respondents  as  vigorously  deny.  By  an- 
swer In  the  Pleadwell  Case  this  relator,  as 
tbe  defendant  tiwreln,  did  challenge  the  va- 
Udity  of  the  tax  bill  which  wu  mentioned 
In  palntilTs  petition,  and  In  that  way  the 
dty  charter  of  the  dty  ct  St  Louis  as  to  tbe 
Issuance  and  payment  of  such  tax  bills  was 
Involved  and  had  to  be  construed.  Tbe 
question  Is,  Do  these  provisions  of  the  St. 
Louis  Cl^  charter  pertaining  to  special  tax- 
es for  dty  Improvements  fall  within  the  con- 
stitutional category  of  "caoses  Involving  tbe 
construction  of  the  revenue  laws  of  this 
state."  Counsel  for  relator  makes  an  In- 
genious and  able  argument  on  the  point 
raised.  He  calls  attention  to  the  peculiar 
standing  of  the  St  Lonls  City  charter  under 
our  Constltntlon.  He  calls  attention  to  the 
dual  capad^  In  which  the  revenue  officers 
of  the  dty  act  He  urges  that  they  act  un- 
der this  peculiar  diarter  both  for  tbe  state 
and  the  city.  Our  cases  speaking  of  this 
dual  capacity  are  pointed  out  to  us,  and  that 
such  officers  do  so  act  we  have  no  doubt 
But  all  these  things  do  not  In  our  judgment 
make  those  portions  of  the  dty  charter  re- 
lating to  the  araessment  of  benefits  to  prop- 
erty tor  public  ImprovementB,  "revenue  laws 
of  this  state,"  BO  as  to  give  appellate  Juris- 
diction to  thto  court,  In  State  ex  rel.  v. 
Adklns.  221  Mo.  112,  119  S.  W.  1091,  Lamm, 
P.  J.,  thoroughly  reviewed  our  case  law  np- 
on  this  subject  After  snch  review  be  thus 
concludes:  "From  a  review  of  the  case  we 
conclude  (X)  that,  when  our  Jurisdiction  is 
put  upon  the  ground  that  the  construction 
of  the  revenue  laws  of  the  state  la  Involved, 
tbe  law  up  for  construction  must  be  a  state 
law  as  Gontradlstli^ulshed  from  the  provi- 
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Blfms  of  a  special  dty  diartor;  (2)  that  It 
makes  no  difference  where  the  law  is  to 'be 
found,  whether  under  tbe  title  of  *revenue' 
or  any  other  tltl^  so  long  as  it  relates  to 
the  subject-matter  of  revenue;  (8)  that  tbe 
revenue  must  be  directly  and  primarily  con- 
cerned, not  merely  Indirectly  or  as  an  Ind- 
dent;  (4)  that  the  term  *revenue  law*  covers 
and  Indudes  laws  relating  to  the  disburse- 
ment of  the  revenue  and  Its  iveservatlon  as 
wdl  as  provisions  relating  to  the  assess- 
ment levy,  and  collection  of  it;  and  OS) 
finally  that  where  the  question  In  tbe  case 
Is  merely  one  relating  to  the  general  prac- 
tice In  ebCnlt  court  or  before  Justices  of  the 
peace,  although  the  case  may  pertain  to  the 
collection  of  taxes,  yet  the  revenue  laws  are 
not  Involved  In  a  constitutional  sense.'*  With 
these  conclusions  we  are  fuUy  sattsfled.  We 
would  emphasise  but  one  point  Our  Broth- 
er uses  the  phrase  ^'revenue  laws  of  the 
state,"  whilst  the  Constltntlon  uses  the 
phrase  "the  revenue  laws  of  th4»  stata" 
We  are  not  prepared  to  say  that  the  word 
"this"  Is  more  pointed  as  to  the  laws  refer- 
red to  than  Is  the  word  "the,"  but  It  occurs 
to  us  that  Its  use  more  stroni^  tends  to 
show  that  the  leglsIatlTe  mind  was  dealing 
with  state  laws  as  contradlstlngnished  from 
city  charters.  But  this  la  adrift  Upon  the 
question  before  us  the  Adklns  Case  followed 
the  case  of  the  dty  of  Hannibal  v.  Bowman, 
107  Ifo.  loc  dt  6S6,  er  S.  W.  214.  We 
see  nothing  In  the  case  at  bar  to  take  It 
out  of  the  rule  establlabed  by  tbe  two  cases, 
supra.  Nor  do  we  see  that  any  good  would 
result  from  broadening  the  rxHe,  even  If  we 
could.  We  do  not  think  that  the  Constitu- 
tion makers  when  they  used  the  phrase  "the 
revenue  laws  of  this  state"  had  any  refer- 
ence to  special  dty  charter  provlMons  going 
solely  to  local  assessments. 

It  Is  urged  that  the  Illinois  court  has  giv- 
en a  different  construction  to  a  similar  pro- 
vision of  their  Constitution.  These  cases  we 
have  examined,  and,  even  If  relator's  con- 
tention with  reference  thereto  la  correct 
such  would  not  Justify  us  In  receding  from 
the  Constitution  In  the  case,  supra.  But 
we  do  not  agree  with  counsel  upon  tbe  ques- 
tion of  tbe  Blmilarity  of  the  two  constitu- 
tional provisions,  and  therefore  the  reason- 
ing of  the  Illinois  court  need  not  be  noted 
here. 

In  view  of  our  own  case  law,  and  In  my 
Judgment  well-considered  case  law,  this  court 
has  no  appellate  Jurisdiction  over  the  ap- 
peal In  the  case  of  Pleadwell  et  al.  v.  Mis- 
souri Glass  Co.,  adjudicated  by  the  St  Louis 
Court  of  Appeals. 

For  this  reason  the  alternative  writ  of 
mandamus  as  heretofore  issued  by  this  court 
Is  quashed,  and  the  peremptory  writ  is  re- 
fused.  All  concur. 
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WATZiAND  T.  WESTERN  UTE  INDEM- 
OTTY  CO. 

(KanMi  GitT  Coart  of  Appeals.  Missoorl. 

June  17.  1912.) 

1.  iNSnKAKGB   (i  191*)— Lm  IHSUBAXOB  — 
AB8I86MINT— LKaALITT. 

Where,  under  tbe  constitution  and  hj- 
lawi  of  an  assessment  Ufe  insuranct  companj 
wliich  also  did  an  "old  line"  Insnrance  busi- 
ness, it  was  provided  that  uo  assessmentt 
should  be  levied  eo  long  aa  the  money  in  the 
death  fund  would  pay  the  maximum  lossea  in 
full,  an  assessment  to  meet  a  deficiency  in  such 
fuDd  which  would  not  have  existed  but  for  the 
unauthorized  payment  of  "old  Uoe"  losses  out 
of  it  was  illegal. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  416;  Dec  Dig.  |  191.*} 

2.  INSUBANCX  (I  802*)— liin  INSUUHOS  — 

FOBFEITVBE. 

No  forfeiture  of  membership  in  an  assess- 
ment life  insurance  company  arises  from  omis- 
sion to  pay  an  illegal  aasessmeQt. 

[Ed.  Note.— For  other  cases,  see  Insnrance* 
Cent.  Dig.  Si  925-930;  Dec.  Dig.  1  862.*] 

3.  INSUU.NCS  ($  191*)— Life  Insubanoi  — 
Right  to  Assess. 

The  right  of  an  assessment  life  insurance 
company  to  assess  is  strictly  construed,  and 
can  be  exercised  only  when  the  condlttons  pre- 
scribed in  the  contract  of  insurance  exist 

[Ed.  Note.— For  other  casea,  see  Ijasurance. 
Cent  Dig.  I  416;  Dec.  Dig.  1 191.*3 

4.  InsuRAncB  {%  862*)— Ijfs  iHsuuncx  — 
Abandonuent, 

An  assessment  life  insurance  company  de- 
liberately levied  an  illegal  assessment  which 
prompted  the  assured  to  write  a  letter  inquir- 
ing as  to  the  solvency  of  the  company,  to 
which  the  company  replied  notifying  him  that, 
unless  be  paid  the  assessment,  bis  insurance 
would  b«  canceled.  ■  Thereafter  the  assured  re- 
mained silent  and  paid  neither  the  illegal  as- 
sessment nor  any  subsequent  assessment  and 
the  company  declared  the  policy  forfeited,  and 
sent  him  no  notices  of  subsequent  legal  assess- 
ments. Held,  that  the  silence  of  the  assured, 
coupled  with  a  failure  to  pay  or  tender  pay- 
ment of  subsequent  legal  assessments,  was  not 
an  abandonment  of  his  rights. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  gS  926-930;  Dec  Dig.  f  862.*] 

5.  Instjbahcb  (S  649*)— Lira  Instjbancb- 
Abandonment. 

The  test  of  an  abandonment  of  rights  un- 
der a  life  insurance  poUcT  is  tiie  existence  of 
an  intent  to  abandon,  ana  the  presumption  Is 
against  such  intent 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1655,  1646-1668;  Dec  Dig.  | 
646.*] 

tJ.  CONTBACTfl  (SS  279,  818*)  —  BEF08AL  TO 

Pbrfobu— RzoHn  or  Othbb  Pabtt. 

Whore  one  party  to  a  contract  declares 
that  he  will  not  make  performance  on  the  day 
fixed,  and  does  not  before  such  day  withdraw 
his  declaration,  the  other  party  is  excused 
from  making  or  tendering  performance,  and 
may  maintain  his  sctioQ  for  a  breach  of  con- 
tract when  the  day  has  passed. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  gS  1233-1248,  1279;   Dec.  Dig. 
279,  313.*] 

7.  InSUBANCB    (i    124*)  —  "LiR  iNBtmANCI 

Policy." 

A  life  insurance  policy  is  not  a  contract 
of  Indemnity,  but  is  a  contract  to  pay  money 


upon  the  deatA  of  the  assured  fai  oonrideration 
of  certain  payments  made  during  his  Ufe.  ' 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Cent  Dig.  H  172.  178;  Dec  IMg.  f  124.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  4164-4156;  toL  8,  p.  7707.] 

8.  Inbubancb  (f  177*)- Lira  InsuBAHcx- 

CONTBACT— TEBiaNATION. 

A  life  insurance  contract  continues  in 
force  during  tbe  life  of  the  assured,  and  can 
be  termioated  before  Us  death  and  against  his 
will  only  by  his  breach  of  some  obligation  im- 
posed upon  him  by  its  terms. 

[Ed.  Note.— For  other  cases,  see  Insuranca, 
Cent  Dig.  SS  872-878;  Dec  Dig.  |  177.*] 

9.  iNSUBANCB  (g  362*)— LiR  IHSUUITCS  — 

Unlawful  Assessments. 

Members  of  an  assessment  life  insurance 
company  who  pay  unlawful  assessments  are 
not  entitled  to  any  more  consideration  Hun 
those  who  do  not  pay  such  asaessments. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  925-930;  Dec  Dig.  |  862.*) 

10.  INSUBANOB  (S  523*)— Life  InaoKAircB— 

AHOUNT    or  BXOOVIBT— DBDUCTtonS— Uh- 

PAID  PBBMinUB. 

Where  a  beneficiary  recovers  upon  a  Ufe 
insnrance  policy  on  which  the  assured  has  fail- 
ed to  pay  lawful  assessment  premiunu,  auch 
premiums  wiU  be  deducted  from  the  amount 
of  recovery. 

[Ed.  Note.— For  other  eases,  see  laaorance, 
Gent  Dig.  IS  1307, 1306;  Dee.  Dig.  |  628.*] 

EllisoQ,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Chariton  Coun- 
ty; John  P.  Butler,  Judge. 

Action  by  W.  L.  Wayland  against  tbe 
Western  Life  Indemnity  Company.  Prom  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed,  and  cause  transferred  to  Suprone 
Oourt  for  final  dUpoaltloii.' 

TboB.  J.  Oraydon,  of  Cailcago,  HL.  anfl  WD- 
llaniB  &  WilUams,  of  Boonville,  f or  an>ellant 
Lamb  ft  Lamb,  ot  SaUsbnry,  for  respondent. 

JOHNSON.  J.  Tfala  Is  an  action  on  a  poU- 
cy  of  Ufe  insnrance  Issned  1^  an  insnranoe 
company  organized  nndtf  the  laws  of  IIU- 
noia,  and  authorized  to  do  bnsbiess  In  this 
state  as  an  assesBment  company.  The  poli- 
cy was  issued  to  John  H.  Wayland  of  Salis- 
bury, Mo.,  Jane  24,  1889,  who  paid  all  ^ea 
and  assessments  until  October  12, 1806,  when 
be  failed  to  pay  two  assessments  (numbered 
303  and  804)  levied  to  pay  two  death  losses 
of  $5,000  each,  and  thereupon  defendant  de- 
clared his  policy  forfrtted.  He  made  no  ef- 
fort to  be  reinstated,  paid  no  further  dnea 
and  assessments,  and  on  October  190S, 
died  at  his  home  In  Salisbury,  lesTlng  a 
widow  and  three  children,  who  were  tbe 
beneficiaries  named  In  the  policy.  Plaintiff 
is  one  of  the  benefidarles,  and,  on  the  re- 
fusal of  defendant  to  acknowledge  any  lia- 
bility under  the  policy,  teonght  this  suit, 
claiming  the  entire  cause  of  acthm  was  vest- 
ed in  him  by  virtue  of  assignments  to  him 
by  the  other  beneficiaries  of  their  Interests. 
When  the  policy  was  issued,  defendant  was 
known  as  Knights  Templars  ft  Masons 
life  Indemnity  Company,  but  later  Its  name 
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was  changed  to  Western  Life  Indemnity 

Company. 

The  following  Issues  are  presented  by  tbe 
pleadings  and  evidence:  (1)  Were  aBsess- 
ments  303  and  804,  which  the  assured  failed 
to  pay,  legally  levied,  and  did  the  failure  of 
the  assured  to  pay  them  afford  gronnd  for 
the  forfeiture  of  his  rights  under  the  policy? 
C2)  Did  his  failure  to  pay  dues  and  assess- 
menta  which  accrued  or  were  levied  eubae- 
guently  ipso  facto  work  a  forfeitare  of  the 
policy?  Did  the  conduct  of  the  assured 
disclosed  by  the  evidence  constitute  an  aban- 
donment of  the  policy? 

All  of  these  Issues  were  resolved  by  the 
circuit  court,  where  the  cause  was  tried 
without  the  aid  of  a  Jury,  In  favor  of  plain- 
tiff, who  recovered  judgment  for  $5331.60, 
the  face  of  the  policy,  with  accrued  Interest, 
and  the  cause  is  before  us  on  the  appeal  of 
defendant.  The  two  assessments  in  ques- 
tion were  levied  October  2,  1005.  Bach  was 
made  for  the  avowed  purpose  of  paying  a 
specified  death  Idas  of  $5,000.  Ur.  Wayland 
was  duly  notified  of  the  assessments,  and, 
under  date  of  October  4th,  he  wrote  defend- 
ant the  following  letter:  "Under  the  ezlst- 
Ing  circumstances,  is  there  no  way  in  which 
I  can  pay  the  present  assessment,  to  keep 
my  policy  In  force,  with  the  understanding 
that  the  money  be  returned  to  me  If  the 
company  goes  in  the  hands  of  a  receiver,  In 
which  event  I  would  not  consider  my  policy 
worth  a  cent.  I  have  nothing  to  show  I 
have  any  claim  in  the  Western  Life  Indem- 
nity Company.  My  policy  Is  issued  by  the 
K.  T.  &  M.  I.  Co.,  and  as  a  claim  against  the 
Western  would  not  be  of  very  much  value, 
things  look  bad  to  me.  Can  you  give  me 
any  assurance  that  the  Western  is  O.  K.?" 
To  this  letter  defendant  replied  October  9th, 
as  follows:  "Becelpt  la  acknowledged  of 
your  favor  under  date  October  4.  The  West- 
em  Xjte  Indemnity  Company  is  Identically 
the  same  company  as  the  Knights  Templars 
and  Masons  Life  Indemnity  Company,  mere- 
ly a  cliange  of  name  havbig  been  made,  as 
provided  by  the  statute,  and  for  reasons  set 
forth  In  the  notice  calling  policy  holders  to- 
gether last  May  for  the  purpose  of  consider- 
ing the  change.  Your  careful  attention  Is 
Invited  to  the  ctrcuiter  letter  sent  to  our  poli- 
cy holders,  which  refers  to  this  change  and 
many  other  features  which  have  been  recent- 
ly published  in  this  company's  affairs.  I 
beg  to  assure  you  that  everything  contained 
in  the  drcnlar  letter  referred  to  is  the  abso- 
lute tmth,  and  nnl^  the  efforts  of  a  few 
misguided  members  acting  under  the  advice 
of  unscrupulous  attorneys  are  successful  in 
causing  the  ruin  of  a  solvent  organization, 
yon  need  have  no  apprehension  as  to  the  fu- 
ture. It  is  quite  impossible  to  make  any  ar- 
rangements whereby  the  payments  of  premi- 
ums or  assessments  due  can  be  held  In  es- 
crow. This  company  is  solvent,  and  doing 
business  as  usual,  meeting  every  legitimate 
claim  and  paying  same  when  da&  In  order 


to  maintain  your  insurance  contract  with 
this  company  it  will  be  necessary  for  you  to 
make  remittances  in  due  time,  as  provided 
in  the  notice  sent  you."  Not  hearing  again 
from  Ur.  Wayland,  defendant  on  October 
18th  sent  him  the  following  notice:  "A  no- 
tice of  the  last  assessment,  amounting  to 
fifteen  dollars,  was  mailed  to  you  at  the 
above  address  on  the  2nd  day  of  October, 
1005.  This  assessment  still  remains  unpaid. 
Article  V,  section  6,  of  the  by-laws,  as  now 
in  force,  reads  as  follows:  'Article  V.  Sec. 
6.  Any  member  who  falls  to  pay  or  to  for- 
ward the  amount  stated  In  any  assessment 
notice  to  be  due  from  him  within  ten  (10) 
days  after  such  notice  is  mailed  to  him.  Is 
ipso  facto  suspended  from  membership  and 
from  all  the  benefits  arising  therefrom;  any 
member  thus  suspended  from  membership 
and  benefits  shall  be  reinstated  ipso  facto 
by  the  receipt  of  all  amounts  due  from  him 
at  the  company's  home  office  In  Chicago, 
while  he  is  alive,  within  thirty  (30)  days 
after  such  notice  was  mailed,  but  the  receipt 
of  such  a  payment  at  said  office  from  a  sus- 
pended member  after  his  death  shall  not 
effect  a  reinstatement,  though  it  may  have 
been  forwarded  prior  to  his  death,  and  any 
member  from  whom  such  amounts  due  are 
not  so  received  at  said  home  office  within 
thirty  (30)  days  after  such  notice  is  mailed, 
Ipso  facto,  terminates  his  membership  and 
all  the  benefits  arising  therefrom.  The  death 
of  any  member  during  bis  suspension  from 
membership  and  benefits,  terminates  the 
right  to  reinstatement  by  payment  of  any 
amount  due  from  him  and  absolutely  defeats 
the  right  of  any  beneficiary  or  beneficiaries 
to  recover  any  beheflts  from  this  company.' 
For  this  nonpayment  you  are  now  suspend- 
ed and  are  carrying  your  own  risk,  but  If 
the  above  amount  is  received  at  this  office 
while  you  are  alive,  any  time  within  thirty 
days  after  the  2nd  day  of  October,  1905,  you 
will  be  thereby  reinstated  to  membership. 
Tour  attention  Is  called  to  this  as  a  matter 
of  courtesy  only,  and  we  trust  that  you  will 
attend  to  It  at  once.  Kindly  let  us  hear 
from  you  on  receipt  of  this.**  This  closed 
the  correspondence. 

Mr.  Wayland  did  not  apply  for  reinstate- 
ment or  pay  any  further  dues  or  assess- 
ments, and  defendant  regarded  and  treated 
his  policy  as  forfeited,  as  appears  from  the 
following  evidence  of  defendant:  "Q.  Was 
any  notice  given  Mr.  Wayland  that  there 
would  be  annual  dues  expected  of  him  on 
the  24th  day  of  June,  1006?  A.  I  couldn't 
answer  that  definitely,  but  my  impression  is 
that  there  would  not  be  any  notice  sent  to 
hlQi.  Q.  And  why,  Mr.  Moulton?  Why  do 
you  say  that  your  impression  is  that  there 
would  not  be  any  notice  sent'  to  blm?  A. 
For  the  reason  that  he  had  failed  to  pay 
assessments  303  and  304,  which  had  been 
called  on  that  policy.  Q.>  Before  that  time? 
A.  Before  that  time.  Q.  Then  from  your 
best  Information  yon  would  aey  no  further 


Digitized  by 


828 


148  SO  UTU  WiOBTKBN  BEFOBIBB 


(Mo. 


notice  was  giv^  wltb  respect  to  aimijal 
dues?  A.  After  Mr.  Wayland's  failure  to 
mr  assesBments  number  303  and  304,  it  la 
my  belief  tbat  there  were  no  notices  ex- 
tended after  that  date — after  that  failure  to 
pay  those  assessments.  Q.  If  they  were  sent, 
It  would  be  contrary  to  the  whole  conduct 
of  the  company  would  it  not?   A.  Yes." 

[1]  Pertinent  provisions  of  defendant's 
constitution  and  by-laws  thus  were  stated 
by  Judge  Goode  in  Craig  t.  Insurance  Co., 
136  Mo.  App.,  loc.  dt  8,  U6  S.  W.  1114,  an 
action  against  the  same  defendant,  similar 
in  all  essential  features  to  the  one  in  hand: 
"The  constitution  and  by-laws  are  a  single 
instrument  composed  of  dUferent  articles 
consecutively  numbered,  but  not  divided  or 
designated  separately  by  the  two  titles. 
Such  portions  of  them  as  are  relevant  to  the 
appeal  will  be  epitomized.  They  require  the 
board  of  directors  to  hold  In  trust  the  prop- 
erty and  assets  of  the  company  in  accord- 
ance with  their  provisions  (article  III,  S  1)> 
No  member  of  the  order  may  take  out  more 
than  $6,000  insurance.  On  receipt  of  proofs 
of  the  death  of  a  member,  an  assessment 
must  be  levied  on  the  surviving  members  at 
a  rate  increasing  with  their  age,  and  accord- 
ing to  a  prescribed  table  of  rates,  except  In 
the  contingency  provided  for  In  the  constitu- 
tion, as  follows:  *No  assessment  shall  be 
made  for  less  than  the  above  table  of  rates 
(1.  e.,  one  previously  set  out  in  the  constitu- 
tion) nor  as  long  as  the  money  in  the  death 
fund  will  pay  the  maximum  loss  In  full.'  If 
a  member  defaults  In  the  payment  of  any 
assessment  for  60  days  after  he  Is  notified, 
the  constitution  says  he  shall  be  suspended 
Ipso  facto  from  membership  and  all  bene- 
fits accruing  therefrom,  subject  to  certain 
opportunities  for  reinstatement  Article  6,  I 
2.  An  annual  due  of  $1  for  each  thousand 
dollars  of  insurance  is  required  on  life  poli- 
cies. Article  4,  iS  3,  4,  5.  A  death  fund  and 
a  contingent  fund  are  to  be  created  In  this 
manner.  Seventy-five  per  cent,  of  all  money 
accruing  from  assessments  is  to  be  placed  to 
the  credit  of  the  death  fund,  and  used  for 
no  purpose  except  paying  death  losses  and 
disability  claims.  All  other  moaey  accruing 
to  the  company  must  be  placed  In  the  con- 
tingent fund,  out  of  which  the  expenses  and 
'emergencies'  shall  be  paid  and  the  surplus 
Invested  in  the  name  of  the  company  in  reli- 
able securities.  Article  8.  It  Is  apparent 
the  contingent  fund  must  Include  25  per 
cent,  of  the  assessments,  or  the  whole  amount 
of  tbem  less  the  76  per  cent,  to  be  carried 
Into  the  death  fund,  and  include  also  the 
annual  dues  of  $1  for  each  thousand  dollars 
of  insurance.  When  a  claim  arises  against 
the  company  In  consequence  of  the  death  of 
a  member,  and  is  allowed  by  the  directors, 
they  are  required  to  pay  It  In  60  days  after 
receipt  of  satisfactory  proofs  of  death,  and 
there  Is  this  further  proviso  In  the  same 
connection:  When  the  board  of  directors 
deems  It  expedient,  the  claim  ma7  be  paid 


from  the  contingent  fund  'as  an  emergency, 
before  the  collection  of  the  assessment,  if 
any,  which  may  be  levied  for  the  paymoit 
of  said  policy;  and  In  such  case  the  propor- 
tion of  such  assessment  which  would  go  to 
tbe  death  fund,  or  as  much  thereof  as  Is 
necessary,  may  be  used  to  reimburse  the 
contingent  fund.'  Article  7.  When  the  sur* 
plus  or  contingent  fnnd  exceeds  $100,000,  a 
member  who  has  kept  up  his  policy  for  10 
years  shall  receive  a  bond  bearing  8  per 
cent.  Interest  for  such  portion  of  the  sur- 
plus as  the  total  sum  paid  by  the  member 
during  the  10  years  bears  to  the  total  sum 
received  by  the  company  during  said  period. 
Article  7,  8  2.  The  constitution  cannot  be 
changed  except  at  a  regular  meeting  of  the 
company  and  by  a  vote  of  three-fourths  of 
the  members  presoit  and  voting." 

Plaintiff  claims  there  was  more  than 
enough  money  in  {he  death  fnnd  to  pay  the 
two  death  losses  aggr^tlng  $10,000,  and 
therefore  that  the  assessments  in  controv^ 
sy  were  Illegal  because  they  were  unneces- 
sary, whilst  defendant  contends  that  the 
death  fund  not  only  was  deficient,  but  was 
overdrawn  and  Indebted  to  other  funds .  in 
the  sum  of  $303,609.10.  It  appears  that  In 
February,  1906,  defendant  bought  the  busi- 
ness of  the  Pennsylvania  Insurance  Compa- 
ny, an  old  line  company,  for  which  it  paid  a 
broker  named  Moi^n  $^,000.  This  pay- 
ment was  made,  so  defendant's  books  show, 
out  of  its  contingent  fund.  From  February 
to  September  12,  1906,  defendant  collected 
premiums  from  the  policy  holders  thus  ac- 
quired (between  6,000  and  7,000)  aggregating 
$99,1(^.20,  and  placed  all  such  collections  in 
its  contingent  fund.  In  the  same  period  it 
paid  death  losses  on  "Pennsylvania"  poU- 
cies  in  the  sum  of  $10,978.01,  and  these  dis- 
bursements were  paid  out  of  defendanfa 
death  fnnd.  Defendant  claims  that  these 
losses,  though  charged  to  the  death  fund, 
were  paid  out  of  the  contingent  fund,  for 
the  reason  that  the  death  fund  was  insolvoit 
to  the  extent  of  about  $400,000,  but,  tbon^ 
defendant's  president  testified  in  its  behalf 
he  gave  no  explanation  or  reason  for  the 
remarkable,  and,  we  might  say,  incredible, 
state  of  affairs  disclosed  by  the  books.  It 
will  be  seen  that  the  case  In  hand  cannot 
be  differentiated  from  that  considered 
the  St  Louis  Court  of  Appeals  In  Craig  v. 
Insurance  Co.,  supra,  and  we  hold,  as  did 
our  sister  court  and  for  the  same  reasons, 
that  the  assessments  for  the  nonpayment  of 
which  defendant  declared  a  forfeiture  were 
Illegal  and  void. 

[2,  S]  As  is  well  said  by  Goode,  J.:  "No 
forfeiture  of  the  membership  of  the  de- 
ceased could  be  worked  for  omitting  to  pay 
an  illegal  assessment  The  right  to  assess 
is  strictly  construed,  and  It  can  only  be  ex- 
ercised when  the  conditions  prescribed  in 
tbe  contract  of  insurance  exist"  Insurance 
Co.  V.  Onse.  4»  Mo.  S29,  8  Am.  Rep.  132; 
Insuraaoe  Oo.  t.  Cktmfort,  SO  Miss.  068;  t 
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May  on  Insurance  (4th  Bd.)  |  SffT;  2  Joyce 
OD  Insurance,  1310. 

[41  The  most  serious  question  In  the  case 
Is  whether  or  not  the  conduct  of  the  as- 
sured  subsequent  to  the  declaration  of  for- 
feiture by  defendant  amounted  to  an  aban- 
donment of  bis  policy. 

[i]  "The  test  of  an  abandonment  of  rights 
under  a  life  Insurance  policy  is  the  existence 
of  an  intent  to  abandon,  and  the  presump- 
tioD  Is  that  the  onner  of  property  Intends 
to  preserve  his  rights."  Manhattan  Ins.  Co. 
T.  Wright,  126  Fed.  82,  61  C.  a  A.  138; 
Ufe  Ins.  Co.  v.  Berwald,  97  Tex.  Ill,  76  S. 
W.  442,  1  Ann.  Cas.  682 ;  Packard  v.  Insure 
ance  Co.,  9  Mo.  App.  469.  The  fears  ex- 
pressed In  the  letter  of  the  assured  respect- 
ing the  solvency  of  defendant  and  the  re- 
quest they  prompted  In  no  sense  were  evi- 
dence of  an  Intent  to  abandon  any  of  the 
rights  the  assured  then  had,  nor  did  they 
recognize  as  legal  what,  in  fact,  was  Ille- 
gaL  It  appears  quite  clearly  that  the  doubts 
of  the  assured  were  caused  by  the  levy  of 
assessments  which  subsequent  Investigation 
has  shown  were  wrongfully  levied,  and  It  Is 
fair  to  presume  that,  had  defendant  pursued 
a  legal  and  just  course  with  its  policy  bold- 
era  and  levied  none  but  proper  assessments, 
the  assured  would  hare  performed  his  part 
of  the  contract  as  he  bad  been  doing  for 
16  years.  It  must  be  borne  In  mind  that  the 
declaration  of  forfeiture  was  subsequent  to 
the  letter.  After  that  declaration,  the  as- 
sured remained  silent,  and  the  real  question 
for  our  determination  Is  whether  or  not  such 
silence,  coupled  with  a  failure  to  pay  or  ten- 
der payment  of  aubseqnent  legal  assessments, 
would  Indicate  an  Intent  In  the  assured  to 
abandon  his  property. 

Let  us  consider  lila  position  during  the 
three  years  that  elapsed  from  the  date  of 
the  declaration  of  forfeiture  to  the  date  of 
his  death.  The  notioe  of  forfeiture  he  re- 
ceived aivrised  him  of  defendant's  purpose 
to  regard  his  contract  aa  ended  and  bis 
rights  thereunder  forfrited.  As  time  went 
on,  be  knew  that  other  assessments  were 
being  levied,  and  the  omission  of  defendant 
to  give  him  notices  of  such  assessmo^  was, 
In  effect,  notice  to  him  that  defendant  was 
cimtlnnlng  in  ita  position  that  he  was  no 
longer  a  policy  holder.  He  knew  that  an  of- 
fer to  pay  legal  aBBesaments  would  be  re- 
jected nnlees  he  accompanied  such  otter  with 
an  <tfer  to  pay  the  lUegal  asaessmoits,  and 
complied  witii  the  mlea  provided  tor  the  re- 
instatement of  a  forf^ted  policy.  Certainly 
no  one  conU  have  the  temerity  to  argue  that 
be  was  compelled  to  submit  to  unlawful  ex- 
actions on  pain  of  being  treated  aa  having 
abandoned  hia  rights,  and  cnk  what  prlndLple 
may  it  be  said  that  he  was  required  to  ten- 
der payments  of  legal  assessments  that  de- 
fendant admits  would  have  been  refused,  or 
to  bring  snU  to  have  his  policy  reinstated 
wben  In  fact  and  In  law  no  forfeiture  had 


occurred?  The  attempted  exaction  of  an  il- 
legal assessment  and  the  declaration  of  de- 
fendant that  it  would  not  continue  In  con- 
tractual relation  with  the  assured  except  on 
his  submission  constituted  a  breach  of  the 
contract  of  Insurance  that  relieved  the  as- 
sured of  the  obligation  to  pay  or  t«ider  pay- 
ment of  subsequent  lawful  assessments  as 
long  as  defendant  persisted  In  Its  wrongful 
course. 

[6]  The  true  doctrine  thus  la  expres^^ed  In 
Shaw  V.  Insurance  Co.,  69  N.  T.  280:  "Where 
one  party  to  a  contract  declares  to  the  other 
party  to  It  that  be  will  not  make  the  per- 
formance on  the  future  day  fixed  by  it  there- 
for, and  does  not,  before  the  time  arrives 
for  an  act  to  be  done  by  the  other  party, 
withdraw  his  declaration,  the  other  party 
is  excused  from  performance  on  his  part,  or 
offer  to  perform,  and  may  maintain  his  ac> 
tion  for  a  breach  of  the  contract  when  the 
day  has  passed.  Such  is  the  well-established 
rule.  Ford  v.  Tlley,  Q  B.  &  G.  325;  Franchot 
V.  Leach.  6  Cow.  [N.  T.]  606;  T raver  v.  Hal- 
sted,  23  Wend.  IS.  Y.]  66.  In  England  the 
rule  la  carried  much  further,  and  it  is  held 
that  the  positive,  absolute  refusal  by  one 
party  to  carry  out  the  contract  is  In  itself 
an  Immediate  complete  bmch  of  it  on  hia 
part,  and  dispenses  the  other  party  from  the 
useleu  formality  of  tendering  performance 
of  the  condition  precedent,  and  gives  im- 
mediate right  of  action.  Cort  v.  Abergate 
R.  Co.,  6  Eng.  L.  &  Eq.  230;  Hochster  v. 
De  La  Tour,  20  Eng.  L.  &  Bq.  107;  Frost  v. 
Knight,  L.  B.,  7  Exch.  IIL  And  see,  also,  for 
the  doctrine  tn  this  state,  Burtis  v.  Thomp- 
son, 42  N.  T.  246,  1  Am.  Bep.  510.  But  we 
need  not  at  present  go  fnrtiier  than  the 
proposition  first  stated  and  sustained  by  de- 
cisions In  our  own  state  reports.  There  Is 
no  doubt  that  ,the  defendant  repudiated  all 
obligation  to  the  'plaintiff,  and  so  declared 
to  her.  It  woidd  have  been  a  useless  act  for 
her  after  that  to  have  sought  the  defendant, 
and  made  offer  to  pay  the  annual  premium. 
Nor  need  she,  though  the  defendant  bsSS  re- 
leased future  performance,  act  with  effect 
until  the  death  of  her  husband,  the  event 
which  was  contemplated  by  the  contract  as 
giving  Immediate  right  of  action.  It  was 
Oi&a  she  sosteined  the  injury  which  was  the 
cause  of  damage  to  her  by  the  nonperform- 
ance by  the  defendant  of  their  contract" 
Among  the  autlwrltles  to  the  same  effect  are 
the  following:  Meyer  v.  Insurance  Co..  73 
N.  T.  516,  28  Am.  Bep.  200;  Gnetskow  v.  In- 
surance Ca.  105  Wis.  448,  81  N.  W.  602; 
Pulling  v.  Insurance  Co.,  66  lU.  App.  4j^; 
Id.,  169  lU.  60S,  43  N.  EL  762;  Griesemer  v. 
Insurance  Co.,  10  Wash.  202,  86  Pac.  1031; 
Sullivan  V.  Ben.  Asa'n,  78  Hun,  819.  26  N.  T. 
Supp.  186;  Pilcher  v.  Insurance  Co.,  33  Ia. 
Ann.  322;  Insurance  Go.  v.  Smith,  44  Ohio 
St  156,  5  N.  E.  417,  68  Am.  Bep.  806;  Grand 
Lodge  V.  Scott,  3  Neb.  (Unof.)  846.  93  N.  W. 
190;  2  Joyce  on  Insurance,  1123;  Insurance 
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Oo.  T.  Benefit  Society,  181  Pa.  443.  37  AU. 
519;  Agnew  v.  A.  O.  U.  W.,  17  Mo.  App.  254; 
Insurance  Co.  t.  Garmany,  74  Oa.  67;  Cool- 
ey's  Brief  on  Inaaranoe,  III,  2330;  2  Bacon 
on  Benefit  Societies  &  Life  Ins.  S  376;  Reed 
T.  Insurance  Co.,  190  N.  T.  Ill,  82  N.  E.  786; 
Hicks  T.  Xnsaranoe  Co..  117  Tenn.  203,  96 
S.  W.  9^;  Insurance  Ca  t.  Insurance  Co., 
86  Pa.  236;  Benjamin  t.  Aaa'n,  146  Gal.  34, 
79  Pac.  517;  Heluleln  y.  Insurance  Co., 
101  Mich.  250.  09  27.  W.  615,  26  L.  R.  A. 
627,  46  Am.  St.  Rep.  409;  Strauss  T.  Ass'n, 
126  N.  a  071*  36  S.  B.  302.  54  L.  B.  A.  605, 
83  Am.  St  Bep.  699;  Life  Ass'n  T.  Eentner, 
188  lU.  431,  68  N.  B.  966;  Hayner  t.  Ina. 
Co^  69  N.  T.  485. 

[7]  It  must  be  remembered  that  a  life  in- 
surance poli<7  is  not  a  contract  of  tndemnl- 
t7,  but  a  contract  to  par  money  upon  tbe 
deatb  of  tbe  assured  la  consideration  of  cer- 
tain payments  being  made  during  his  life 
(Beed  T.  Insurance  Co..  supra),  and  therefore 
it  is  a  contract  for  life,  and  not  merely  one 
for  tbe  period  oovereO.  by  tlie  last  periodical 
premium  with  the  privilege  of  renewal  (Life 
Ins.  Co.  T.  Statham,  03  n.  S.  24,  23  L.  Ed. 
789). 

[I]  The  contract  continues  in  force  during 
the  life  of  the  assured,  and  can  be  terminat- 
ed before  the  event  of  his  death  and  against 
his  will  only  by  a  breach  by  him  of  some 
obligation  or  duty  Imposed  on  him  by  the 
terms  of  the  contract  The  insurer  cannot 
moke  its  own  wrongful  repudiation  of  the 
contract  a  ground  fd!  forfeiture,  nor  can  the 
mere  passive,  silent  resistance  of  the  In- 
sured to  the  unlawful  aggression,  be  tor- 
tured Into  an  abandonment  of  the  policy. 
Gnetzkow  v.  Insurance  Co.,  snina;  Purdy  v. 
AasX  101  Mo.  App.  109,  74  S.  W.  486;  Smith 
V.  BoacSi,  09  Mo.  Ajpp.  115,  and  cases  dted; 
Spurlock  V.  Sproule,  72  Ma,  loc.  cit  500; 
Bostwlck  T.  Fire  Dtqiartment,  49  Hich.  618, 
14  N.  W.  DOl;  8  Oooley's  Brief  on  Inonr- 
ance,  p.  2398. 

There  is  a  line  of  decisionB  that  on  casual 
reading  might  be  considered  unfriendly  to 
the  rules  we  have  stated  and  have  shown  to 
be  80  abundantly  supported  by  authority,  but 
a  mpre  careful  consideraUon  and  analysis 
of  these  dedsiona  discloBes  that  th^  are  not 
out  of  harmony  with  the  great  corrent  of 
authori^  to  which  we  have  referred.  They 
relate  to  cases  where  the  assured  evidently 
did  abandon  Qie  policy  and  after  his  death 
his  benefldaiT  attempted  to  rely,  not  on  a 
willful,  illegal  exaction,  of  tbe  assurw  at- 
t^pt^l  to  be  forced  on  the  assured  In  defi- 
ance of  his  lawful  rights,  but  on  some  mere 
negligence  or  technical  error  with  respect  to 
the  giving  of  some  notice  in  conformity  with 
the  terms  of  the  contract  The  courts  very 
wisely  refuse  to  reoognlze  as  sound  a  posi- 
tion resUng  on  bu<A  an  arbitrary  and  unfair 
foundation.  The  holder  of  an  Insurance  pol- 
icy, knowing  that  premiums  and  assessments 
will  become  due  periodically,  has  no  right  to 
sit  down  In  silence,  fail  to  pay  subsequent 


premiums,  and  nurse  the  point  Uiat  by  some 
slight  oversight  or  mere  technical  error  the 
assurer  has  given  him  the  right  to  hold  his 
Insurance  without  paying  for  It  Snch  are 
the  cases  of  Insurance  Co.  v.  HUl,  193  U.  S. 
651,  24  Sup.  Gt  588,  48  L.  Ed.  788;  Insur- 
ance Co.  V.  Phlnney,  178  U.  S.  328,  20  Sup. 
Ct  906,  44  L.  Ed.  1088;  Insurance  Co.  v. 
Sears,  17S  U.  S.  345,  20  Sup.  Ct  912,  44  L. 
Ed.  1096;  Smith  v.  Insurance  Co.,  63  Fed. 
769,  11  C.  C.  A.  411;  McDonald  v.  Grand 
Lodge,  53  S.  W.  282,  21  Ky.  Law  Bep.  883; 
Lone  V.  Insurance  Co.,  33  Wash.  677,  74  Pac. 
689.  Tbe  distinction  between  those  cases 
and  the  one  In  hand  Is  obvious.  In  the  one 
class  the  Insurer  was  guiltless  of  conscious 
wrongdoing,  and  merely  negligent  or  mis- 
takenly inaccurate  In  the  performance  of 
some  technical  duty,  and  the  benefldary  of 
the  lapsed  policy  was  attempting  to  take 
what  tbe  court  In  the  Hill  Case,  supra,  des- 
ignated as  "snap  Judgment"  In  the  case 
under  consideration,  the  assurer  by  levying 
assessments  that  had  no  contractual  or  legal 
foundation,  deliberately  violated  the  con- 
tract and  then  arbitrarily  declared  It  for- 
feited because  the  assured  would  not  submit 
to  the  Imposition.  On  what  principle  should 
he  be  required  to  protest  and  to  keep  on 
protesting  against  an  injury  of  that  charac- 
ter, or  to  tender  lawful  assessments  subse- 
quently levied  which  the  excessive  and  high* 
handed  conduct  of  the  assurer  proclaimed 
would  not  be  accepted?  Or  why  should  he 
be  required  to  engage  In  expensive  litigation 
to  reinstate  his  policy — a  contract  for  life — 
which  had  not  been  legally  forfeited  and 
which  be  had  performed  until  the  breach 
by  defendant  made  further  performance  im- 
possible? We  fall  to  find  a  single  case  In 
support  of  a  doctrine  so  unfair  and  so  viola- 
tive of  fundamental  principles  of  contract 
law  that  would  hold  the  assured  remiss  for 
standing  on  his  contract  In  reliance  on  his 
right  to  require  the  assurer  to  treat  him 
fairly  and  to  perform  its  part  of  the  con- 
tract Our  attentloa  has  been  called  to  the 
case  of  Ryan  v.  Life  Ass'n  (a  G.)  96  Fed. 
796.  In  that  case  the  assured,  dl^usted  at 
the  conduct  of  the  assurer,  vrrote  a  letter 
In  which  he  expressly  stated  that  he  "had 
qut^* — bad  abandoned  the  policy.  Of  course, 
a  party  to  a  contract  which  has  bem  breach* 
ed  by  the  other  party  may  elect  to  terminate 
the  contract  That  1b  a  familiar  nde  of  con- 
tract law,  but  It  has  no  an;)llcatl«i  here»  for 
the  reason  that  Wayland  did  not  make  andi 
election,  but  merely  remained  siloit  after 
be  received  notice  of  the  fttrftftnre. 

And  there  la  another  daas  of  cues  to 
which  we  are  referred  that  are  not  In  point 
They  relate  to  the  sospenslon  or  expulsion  of 
members  of  fraternal  boiefidary  Bodetlei^ 
stock  exdianges,  guilds,  etc.  Qlardm  t. 
Supreme  Lodge,  60  Mo.  App.  46;  iSXUer  v. 
Grand  Lodg^  72  Mo.  App.  ^;  Lavln  v. 
Grand  Lodge^  112  Mo.  App.  1,  86  S.  W.  eOO; 
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Range  T.  Supreme  CoudcII.  128  Mo.  A.pp.  461, 
105  S.  W.  1092;  Konta  v.  St.  Loals  Stock 
Exchaoge.  189  Mo.  26,  87  S.  W.  969.  A  terse 
stat^ent  of  the  rule  of  auch  cases  is  that  a 
member  of  a  lodge,  fraternal  society,  or 
guild  should  exhaust  the  remedies  offered 
him  by  the  rules  and  practiced  of  the  society 
for  the  correction  of  an  injury  caused  by  a 
wrongful  suspension  or  expulsion  before  he 
resorts  to  the  coarts,  and,  falling  to  avail 
himself  of  such  opportunity,  will  be  held 
to  hare  acquiesced  in  his  suspension  or  ex- 
pulsion. Conceding  'arguendo  the  soundness 
of  this  rule,  it  does  not  apply  to  old  line  or 
assessment  insurance,  where,  as  here,  the  so- 
called  member  is  a  member  only  In  name, 
and  has  no  opportunity  of  appealing  to  the 
legislative  body  of  a  democratic  organization 
for  a  redress  of  hia  wrongs.  In  Lavin  v. 
Grand  Lodge,  supra,  Goode,  J.,  observed  the 
difference  in  this  respect  between  fraternal 
and  old  line  or  assessment  Insurance.  Speak- 
ing of  decisions  relating  to  the  latter  classes 
of  policies,  he  says:  "It  is  obvious  such  deci- 
sions have  a  very  remote  bearing  on  the 
question  at  issue  in  the  present  controversy. 
Tbey  were  given  in  cases  not  against  bmev- 
olent  societies,  but  where  a  company  organ- 
ized for  profit  was  endeavoring  to  avail  it- 
self of  a  default  which  It  had  caused.  The 
purpose  of  the  present  defendant  la  not  prof- 
It,  but  to  provide  for  the  families  of  deceas- 
ed members;  and  there  Is  nothing  even  tend- 
ing to  prove  It  would  have  refused  to  rein- 
state Lavln,  or  correct  the  blunder  made 
against  him,  If  be  had  sought  redress.  No 
motive  for  such  a  refusal  appears."  But  In 
a  fraternal  society  where  the  injury  Is  not 
the  result  Of  a  mere  blunder  as  In  the  Lavln 
Case,  but  Is  clearly  shown  to  be  an  intention- 
al and  wrongful  aggression  against  the  rights 
of  the  member,  committed  or  ratified  by  the 
supreme  power  in  the  society,  there  is  no 
reason  In  law  or  morals  for  compelling  the 
injured  member  to  go  through  the  vain  and 
useless  form  of  obtaining  redress  In  the  so- 
ciety. 

Bat  It  Is  suggested  that  It  would  be  unjust 
to  allow  an  assured  whose  iMlicy  had  l>een 
wrongfully  forfeited  to  sit  idly  by  for,  per- 
haps. 60  years,  without  paying  or  offering  to 
pay  lawful  premiums  or  assessments.  But  if 
the  forfeiture  has  been  caused  by  the  Inten- 
tional wrong  of  the  assurer,  or  by  itx  breach 
of  the  contract,  of  which  It  must  have 
known,  and  it  persists  In  Its  unlawful  atti- 
tude, wherein  lies  the  Injustloe  of  holding  It 
to  Its  contract? 

[1, 1 0]  It  Is  a  misconception  of  the  rules 
we  are  applying  to  say  they  give  the  assured 
free  Insurance,  and  therefore  give  him  an 
advantage  over  paying  members.  In  tbe 
first  place,  members  who  submit  to  unlawful 
exactions  are  not  entitled  to  any  special  con- 
sideration on  account  of  such  complaisance, 
and  In  the  next  place  the  law  charges  lawful 
premiums  on  assenments  against  tbe  assort 


ed,  and  his  beneficiary  must  have  them  de* 
ducted  from  the  benefit,  and  may  recover 
only  the  difference.  Beed  v.  Insurance  Co., 
supra,  and  cases  dted.  This  sufflciently  an* 
swers  the  free  insurance  agent  argument 
Our  conclusion  Is  that  Wayland  did  not 
atundon  bis  policy  by  bis  mere  failure  to 
protest  against  the  forfeiture  and  his  subse- 
quent omission  to  tender  payment  of  valid 
assessments. 

We  find  no  error  In  the  rulings  of  the  trial 
court  on  declarations  of  law  asked  by  de- 
fendant, and  a  careful  inspection  of  the  rec- 
ord convinces  us  that  the  issues  were  fairly 
tried. 

The  Judgment  Is  for  tbe  right  party,  and 
is  affirmed. 

BROADDUS,  P.  J.,  concurs. 

ELLISON,  J.  In  my  opinion  tbe  trial 
court  erred  in  its  declarations  of  law,  which 
practically  cut  out  defendant's  defense.  And 
BO,  in  effect,  It  was  declared  by  the  court 
that  there  was  no  evidence  tentdng  to  show 
an  abandonment  My  views  on  that  subject 
are  expressed  in  a  dissent  filed  In  Johnson 
V.  Hartford  Life  Ins.  Co.,  infra,  this 
day  decided.  As  lu  that  case,  I  deem  the 
decision  of  the  majority  fn  conflict  with 
Konta  V.  St  Louis  Stock  Exchange,  189  Mo. 
26,  87  8.  W.  969,  and  the  following  decisions 
of  the  St  Louis  Court  of  Appeals:  Glardon 
V.  Supreme  Lodge  K.  of  P.,  50  Mo,  App.  45; 
Miller  V.  Grand  Lodge,  72  Mo.  App.  499; 
Lavin  V.  Grand  Lodge.  A.  O.  U.  W..  112  Mo. 
App.  1,  86  S.  W.  600;  Bange  v.  Supreme 
Council  Legion  of  Honor,  128  Mo.  App.  461, 
105  S.  W.  1092. 

The  case  should  therefore  be  transferred 
to  the  Sniweme  Conrt  for  final  determina- 
tion. 


JOHNSON  T.  HARTFORD  LIFE  INS.  CO. 
(Kansas  City  Court  of  Appeals.  Misflonii. 
June  17,  1912.) 

1.  INSURARCB    (I  191*)— LtR  ImSUBANO— 
ASSBSSUKNTS— VALIDITT. 

Where  the  contract  of  insurance  between 
an  assessment  life  insurance  compauj  and  its 
policy  holders  was  that  a  certain  part  of  tbe 
assessment  should  go  to  the  safety  fand,  snd 
that  when  such  fond  exceeded  a  certain  amount 
tbe  excess  should  be  applied  to  future  dues 
and  asBessments,  but  the  company  created  oth- 
er and  nuaatborised  funds  from  the  assess- 
mmtB.  an  assessment  levied  while  the  total  of 
such  rands  exceeded  the  contract  limit  was  il- 
legal. 

[Ed.  Note.~For  other  cases,  see  Insurance, 
Cent  Dig.  {  416;  Dec.  Dig.  1 19L*]  , 

2.  Insurance  (i  668*)— Life  Insukahcs— 
Becovert— Question  foe  Jubt. 

Where  a  verified  report  filed  by  an  as- 
sesBment  life  insurance  company  with  the  Sec- 
retary of  State  and  in  evidence  showed  that  its 
funds  exceeded  the  limit  beyond  wliirh  the  ex- 
cess was  required  to  be  applied  to  tbe  payment 
of  assessments,  and  where  the  company's  pres- 
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ident  in  his  oral  tegtimony  contradicted  the 
report  and  stated  that  there  waa  no  excess, 
the  qaeetioQ  of  the  correctnesa  of  the  report 
and  conseqnent  inralidit;  of  an  asaeasment 
was  for  the  Jury  in  a  beneficiary's  action 
Wherein  the  company  relied  on  forieltare  for 
nonpayment  of  an  asaessment 

[Ed.  Note.— For  other  cases,  see  Insnnince, 
Cent  Dig.  H  1566,  1782-1770;  Dec,  Dig,  | 
668.*] 

8.  Iksueancx  (|  646*)— Lira  Inbubanci>— 
Burden  or  Pboop— Ligautt  or  AasBss- 

UENT. 

Where,  in  a  benefidary's  action  against  an 
aaseasroent  life  Insurance  company,  the  defend- 
ant claimed  a  forfeiture  of  the  policy  for  non- 
payment of  an  assessment,  the  burden  waa 
upon  the  defendant  to  prove  that  the  asaesB- 
ment  was  necessary,  and  levied  in  a  manner 
prescribed  in  the  contract,  and  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Diff.  H  1655,  1645-1668;  Dec  Dig.  S 
646.*] 

4.  INSUBANCK  (I  646*)— FOBrBITUBKS— PU- 
aUMPTIONS. 

The   law   abhors   forfeitures,   and  the 

courts  indulge  in  no  presamptions  to  aid  them. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  1555,  1646-1668;  Dec.  Dig.  i 
640.*] 

5.  IKSUSANCS   (I  191* )  —  IiIFZ  Insubancb— 

DKranss— FoRPEiTun. 

Where,  in  a  beneficiary's  action  against  an 
assessment  life  insurance  company,  the  com- 
pany defended  on  the  ground  of  forfeiture  for 
nonpayment  of  an  asaessment  and  thereby 
elected  to  stand  upon  the  strict  letter  of  the 
Insurance  contract,  it  could  not  relieve  itself 
from  the  result  of  the  validity  of  the  aasess- 
ment  by  showing  that  the  assessment  was  nec- 
essary to  the  maintenance  of  a  surplus  in  the 
mortuary  fuad  for  the  iirompt  payment  of  fu- 
ture losses,  where  the  insurance  contract  ex- 
pressly provided  that  no  such  assessments 
should  be  levied  except  for  the  payment  of 
matured  losses;  and  it  was  immaterial  wheth- 
er this  condition  In  the  insurance  contract  was 
unreasonable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  416;  Dec.  Dig.  S  191.*3 

6.  INSITRANCE    (f  862*)  —  LiFS  INSURAKCB— 

Abandonuent. 

The  silence  of  assured  and  his  failure  to 
tender  subsequent  legal  aaaessmeDta,  after  he 
failed  to  pay  an  illegal  assessment  and  after 
the  assessment  life  insurance  company  declar- 
ed bis  insurance  forfeited,  was  not  an  abandon- 
ment of  his  rights,  although  be  asked  and  se- 
cured an  extension  of  time  for  the  payment  of 
the  illegal  assessment. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  025-930:  Dec.  Dig.  S  862.*] 

Ellison,  J.,  dissenting. 

^peal  from  Circuit  Gonrt,  H«iry  County; 
0.  A.  Denton,  Judge. 

Action  by  Nannie  M.  Johnson  against  the 
Hartford  Ufe  Insurance  Company.  From 
Judgment  for  plalntUT,  defendant  appeals. 
Affirmed. 

Jones,  Jones,  Hocfeer  &  Davis,  of  St  Louis, 
Wash  Adams,  of  Kansas  City,  and  Lewis  Sper- 
ry,  for  appellant  Paries  ft  Son,  of  Clinton, 
and  Fyke  A-  Snider,  of  Kansas  City,  for  re- 
spondent. 

JOHNSON,  J.  In  1888,  defendant  a  life 
Insurance  company  Incorporated  under  the 


laws  of  Connecticut,  Issued  to  James  T.  John- 
son, a  citizen  of  Henry  county,  an  asseesmenl 
policy  In  Its  "Safety  Fund  Department"  by 
the  terms  of  which  it  agreed  "that  ninety  days 
from  the  receipt  by  the  president  or  secre- 
tary of  said  company  of  satisfactory  proofs 
*  *  *  of  the  death  of  the  herein  named 
member,  while  this  certificate  is  In  force,  all 
the  conditions  hereof  having  been  conformed 
to  by  the  member,  there  shall  be  due  and 
payable,  out  of  the  aforesaid  mortunrj-  fund, 
and  not  otherwise,  the  Indemnity  of  five  thou- 
sand dollars  •  •  •  to  his  wife,  Nannie 
M.  Johnson."  The  assured  died  In  January, 
1907,  and,  claiming  the  certificate  was  in 
force  at  the  time  of  hla  death,  plaintiff,  bla 
widow,  brought  this  suit  to  collect  the  In- 
demnity therein  provided.  The  answer  plead- 
ed "that  the  certificate  required  the  assured 
to  pay  periodical  assessments ;  that  five 
years  before  bis  death  assessment  numbered 
96  was  levied  against  blm  for  $74.65;  that 
the  call  was  dated  May  2,  1902.  and  became 
due  June  1st  with  a  grace  period  expiring 
June  20th;  that  at  the  request  of  the  as* 
sured  the  time  of  payment  of  this  assessment 
waa  extended  to  July  6th;  that  payment  was 
not  made,  and  in  consequence  of  the  default 
the  certificate  was  forfeited;  and  that  tiie 
assured  aoqutesced  in  the  forfeiture  and 
abandoned  hla  memberah^  and  oertJflcate.** 
The  rwly  was  a  general  denial.  PlaintUf  adp 
mtts  that  such  assessment  was  levied,  that 
her  husband  reoelTed  notice  thereof,  and 
that  he  tailed  to  pay  it;  but  she  contends 
the  assessment  was  Illegal,  that  Its  noniwy- 
m^t  did  not  work  a  torf^ture  of  the  policy, 
and  tliat  hex  husband  did  not  acquiesce  in 
the  forfeiture  nor  abandon  his  insurance.  A 
trial  of  the  l»nes  resulted  In  a  vei'dlct  and 
Judgment  for  plaintiff,  and  tlie  cause  is  bere 
on  the  appeal  of  d^endant 

In  King  T.  Insurance  Co.,  183  Mo.  App. 
612,  114  S.  W.  63,  we  had  before  us  a  similar 
policy  Issued  by  defendant,  and.  as  In  the 
present  case,  a  forfeiture  waa  claimed  on  ac- 
count of  the  failure  of  the  assured  to  pay  an 
assessment  levied  shortly  before  his  death. 
That  assessment,  nnmbered  91,  fell  due  in 
Mardi,  1901,  and  the  plaintiff  met  the  de- 
fense of  forfeiture  with  the  claim  that  the 
assessment  on  which  it  was  founded  was  il- 
legal. She  prevailed  in  the  circuit  court  and 
we  affirmed  the  Judgment.  The  nutfn  issues 
In  that  case  were  the  same  as  those  now  be- 
fore us,  though  our  concern  then  was  with 
an  assessment  levied  in  March,  1901.  and  now 
iB  with  one  levied  in  May,  1902.  Now,  as 
then,  the  validity  of  the  assessment  depends 
on  the  solution  of  questions  raised  by  the  poli- 
cy and  practices  of  defendant  In  relation  to 
the  conduct  of  its  business,  particularly  that 
part  of  the  business  known  as  the  "Safety 
Fund  Department"  We  find  the  evidence  in 
the  present  record  differs  in  some  respects 
from  that  ocmsldered  in  tiie  King  Gase^  De- 
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fendant  insists  these  differences  distinguish 
the  two  cases  In  all  vital  partlcmlars,  and 
therefore  that  the  opinion  In  the  King  Case 
should  not  be  accepted  as  det^slve  of  this 
case.  We  shall  consider  that  contention  after 
stating  the  facts  disclosed  by  the  record  in 
hand. 

In  1880  defendant,  which,  prior  to  that 
year,  had  been  doing  an  "old  line"  insurance 
business,  established  Its  "Safety  Fund  De- 
partment," and  thereafter,  and  until  1809,  is- 
sued new  policies  out  of  no  other  department 
The  safety  fund  bnslness  was  conducted  on 
an  assessment  plan,  but  the  members — as 
they  were  called — were  merely  policy  holders 
and  bad  no  Tolce  In  the  management  of  the 
business.  In  1899  defendant  discontinued  is- 
snlng  new  policies  out  of  this  department  and 
returned  to  "old  line"  business.  It  contin- 
ued the  business  accumulated  in  this  depart- 
ment, but  deaths  and  lapses  have  reduced  the 
number  of  members  to  one-third  the  number 
holding  policies  when  the  department  ceased 
taking  new  business.  The  plan  of  the  Safety 
Fund  department  was  as  follows :  At  the  time 
of  the  delivery  of  each  certificate  of  $1,000,  the 
assured  paid  an  admission  fee  of  $S  (which 
went  to  the  soliciting  agent  as  a  commission) 
and  a  further  fee  or  deposit  of  flO  to  be 
placed  In  the  "Safety  Fond."  Thereafter  he 
was  required  to  pay  expense  dues  of  $3  per 
annum  to  defray  the  expenses  of  conducting 
the  business.  Provision  was  niade  for  the 
payment  of  death  losses  out  of  a  "Mortuary 
Fund"  raised  by  assessments  levied  on  the 
policy  holders.  The  Safety  and  Mortuary 
Fonda  and  the  management  of  them  by  de- 
fendant furnish  the  field  of  controversy,  and 
the  relation  of  their  history  and  their  con- 
dition at  the  time  of  the  levy  of  assessment 
No.  113  ore  necessary  to  a  proper  under- 
standing of  the  questions  of  law  argued  by 
couns^  The  foundation  of  the  Safety  Fund 
consisted  of  the  deposits  of  $10  on  each  cer- 
tificate of  ¥1,000.  As  fast  as  they  were  re- 
ceived, def^dant  turned  snch  d^>oslts  over 
to  the  Security  Company  of  Hartford,  who 
held  and  administered  the  fund  thus  ac- 
quired as  trustee  under  the  terms  of  a  trust 
agreement  executed  December  SI,  1870,  by 
the  Securl^  Company  and  defendant  A 
copy  of  tbla  agreement  was  printed  on  eadi 
certificate  Issued  by  defendant  Material 
provisions  thereof  are  as  follows : 

"Whereas,  The  party  of  the  first  part  (de- 
fendant) purposes  to  issue  to  persona  con- 
tracting therefor,  certificates  of  membership 
In  a  special  department  of  Its  business  to  be 
known  as  the  Safety  Fund  Department  and 
In  consideration  of  the  sum  of  ten  dollars  to 
be  received  on  each  one  thousand  dollars  of 
the  amount  of  each  'and  every  such  certifi- 
cate for  the  purpose  of  creating  a  Safety 
Fund,  to  insert  therein  sundry  agreements 
with  such  persons  in  the  following  words,  to 
wit: 

"That  said  company  will  deposit  said  sum 


of  ten  dollars,  when  received,  with  the  trus- 
tee, named  in  a  contract  made  with  it  (of 
which  a  copy  is  printed  hereon),  as  a  Safety 
Fund  in  trust  for  the  uses  and  purposes  ex- 
pressed in  said  contract;  and  shall  at  the 
expiration  of  five  years  from  July  1,  1879, 
if  said  Safety  Fund -shall  then  amount  to 
three  hundred  thousand  dollars,  or  whenever 
thereafter  said  som  shall  be  attained,  make 
a  semiannual  division  of  the  net  interest  re> 
celred  therefrom  by  it,  pro  rata  among  all 
the  holders  of  certificates  In  force  In  said 
department  at  such  times,  who  shall  have 
contributed  five  years  prior  to  the  date  of  any 
such  division  their  stipulated  proportion  of 
said  fund,  by  applying  the  same  to  the  pay- 
ment of  their  future  dues  and  assessments ; 
and  that,  whenever  said  fund  shall  amount 
to  one  million  dollars,  all  subsequent  re- 
ceipts therefor  shall  be  divided  by  the  said 
company  in  like  nmnner  as  the  Interest 

"Said  company  further  agrees  that  If  at 
any  time,  after  said  fund  shall  have  amount- 
ed to  three  hundred  thousand  dollars,  or 
after  five  years  from  January  1. 1880,  If  tiut 
amount  shall  not  have  been  attained  before 
that  date.  It  abaXl  fall,  by  reason  of  Insuffl- 
clent  membership,  or,  shall  neglect  if  Justly 
and  legally  duQ,  to  pay  the  maximum  Indem- 
nity provided  for  by  the  terms  of  any  cer- 
tificate Issued  In  said  department  uud  such 
certificate  shaU  be  presented  for  payment  to 
said  trustee  by  the  legal  holder  thereof,  ac- 
companied by  satisfactory  evidence,  as  here- 
inafter provided,  of  ite  failure  to  pay,  after 
demand  upcm  it  within  the  time  herein  stipu- 
lated for  limitation  of  action  then  It  shall  be 
the  duty  of  said  trustee  to  at  once  convert 
said  Safety  Fund  Into  money  and  divide  the 
same  (less  the  reasonable  diarges  and  ex- 
penses for  the  management  and  control  of 
said  fund),  among  all  the  hcddera  of  certifi- 
cates then  in  force  in  sold  department  or 
their  legal  representatives,  in  the  proportion 
which  the  amount  of  each  of  their  certifi- 
cates shall  bear  to  the  amount  of  the  whole 
number  of  such  certificates  in  force;  and 
that  In  such  event  it  shall  file  with  said  trus- 
tee a  correct  list,  under  oath,  of  the  names, 
residences  and  amounts  of  the  certiflcates 
of  all  members  entitled  to  participate  in  such 
division.  The  evidence  referred  to  above  to 
be  either  certification  by  said  Insurance  com- 
pany's president  or  secretary  that  a  claim 
Is  Justly  and  legally  due  and  that  paymoit 
thereof  has  been  demanded  apd  refused,  or 
the  duly  attested  copy  of  a  final  judgment 
obtained  thereupon  In  any  court  of  competent 
Jurisdiction,  satisfaction  of  which  has  been 
neglected  or  refused  for  the  period  of  sixty 
days  from  its  date.  *  •  •  That  as  often 
as  the  sum  composing  such  fund  shall  be  In 
amount  sufficient  to  purchase  one  thousand 
dollars,  par  value,  of  United  Stetes  bonds, 
said  trustee  shall  make  mvestments  of  such 
funds  therein  and  register  the  same  in  its 
name  as  trustee  of  the  Safety  Fund  of  the 
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uld  Inaorance  compaiiy,  and,  provldsd  no 
default  t>7  tlie  party  of  the  first  i»rt  as  liece- 
Inbefore  recited  shall  occur,  shall  accomnlate 
said  fund  and  the  income  thereof  (less  the 
reasonable  compensation  and  expenses),  for 
five  Tears  from  July  1.  18'^,  or  until  sndi 
time  thereafter  as  said  fund  shall  amount 
to  three  hundred  thousand  dollars,  par  value, 
of  the  bonds  purdused  for  said  fund,  when 
the  party  of  the  sectmd  part  will  pay  over 
to  the  party  of  the  first  part,  semiannually 
thereafter,  all  the  fnrOier  Income  from  said 
fund  (leas  the  accruing  and  unpaid  compen- 
sation and  exptfises),  to  be  by  the  party  of 
the  first  part  used  for  the  purposes  mention- 
ed In  the  hereinbefore  recited  agreements^ 
and,  unless  such  default  shall  occur,  will 
thereafter  add  to  the  principal  of  said  fund 
the  deposits  thereafter  received  tmm  the 
party  of  the  first  part,  exclusive  of  the  In- 
come therefrom,  until  the  whole  fund  shall 
amount  In  such  bonds,  at  their  par  value,  to 
one  million  dollars ;  and  In  the  evoit  of  the 
failure  or  neglect  mentioned  In  the  herein- 
before recited  agreements,  will  convert  said 
fund  Into  money  and  divide  the  same  In  ac- 
cordance with  the  hereinbefore  recited  agree- 
ments, as  soon  as  can  reasonably  be  done  aft 
er  the  necessary  Information  of  the  proper 
persons  and  their  shares  shall  have  been 
obtained ;  Bald  party  of  the  first  part  here- 
by agreeing  to  put  the  party  of  the  second 
part  in  possession  of  the  information  re- 
quired for  the  making  of  a  proper  division 
there<tf  as  agreed  with  its  certificate  hold- 
ers." 

[1]  The  Safety  Fund  reached  Its  contractu- 
al limit  of  $1,000,000  some  thue  before  1899, 
and  one  of  the  Issues  contested  at  the  trial 
and  submitted  to  the  jury  was  whether  or 
not  defendant  and  the  trustees  had  suffered 
the  fund  to  increase  beyond  that  limit  in- 
stead of  dividlDg  the  surplus  among  the 
policy  holders.  On  the  face  of  the  reports 
made  by  defendant  to  the  Insurance  Depart- 
ment of  this  state.  It  appears  tliat  a  surplus 
was  being  accumulated  In  the  hands  of  the 
trustee,  and,  further,  it  appears  that  defend- 
ant had  accumulated  and  was  tDalntafnlng  a 
large  reserve  fund  and  also  was  maintaining 
a  standing  mortuary  fund. 

The  report  filed  December  31,  1900,  con- 
tains the  Items:  "Net  Safety  Funds  in  Se- 
curity Company  of  Hartford,  Conn.,  $1,112,- 
569.14;  Reserve  on  Safety  Fund  policies, 
$230,220;  Mortuary  Fund  held  in  addition  to 
reserve,  $111,'495.36."  The  report  filed  De- 
cember 31,  1901,  which  was  the  last  report 
preceding  the  alleged  lapse  of  the  policy  in 
suit,  showed  $166,905.02  in  the  Safety  Fund; 
$262,257  in  the  "reserve  on  Safety  Fund  poli- 
cies," and  $116,313.59  In  "the  Uortuary  and 
other  funds."  These  reports  show  that  de- 
fendant had  built  up  funds  which  Its  con- 
tracts with  policy  holders  did  not  authorize, 
consisting,  at  the  close  of  business  In  1001, 
of  $166,005.02,  surplus  in  the  Safety  Fund; 
$262,257' In  the  Reserve  Fund;  and  $116,- 


81S.69  In  the  Afoittoair  Tond-^nafeliig  a  to- 
tal of  $546,475.61.  Bad  the  assured,  when 
notified  of  the  call  for  the  nlnety-flfth  aaseBB- 
ment,  examined  this  r^rt  (and  It  was  open 
to  bis  examination),  he  could  have  reached 
no  other  oonclusiw  than  that  defendant  was  ' 
maintaining  and  Increasing  a  great  reserve 
fund  it  had  no  right  to  maintain  and  which 
greatly  ^needed  the  total  of  Qie  death  losses 
the  ninety-fifth  assesament  was  levied  to  pay. 

[2]  In  otlier  words,  the  report,  which  was 
made  under  oath  and  filed  In  pnrsuanoe  of 
the  Insurance  laws  of  this  state,  disclosed 
that  the  ninety-fifth  usessment  was  lUegal 
because  it  was  levied  to  pay  losses  whldi 
could  be  paid  out  of  funds  In  defmdant'a 
bands  or  under  its  control  applicable  to  the 
payment  of  such  losses.  But  it  is  contended 
by  defendant  that  Its  evidence  conclusively 
disproves  these  solemn  statements.  It  ap- 
pears from  that  evidence  that  th^  was  no 
surplus  in  the  Safety  Fund,  and  that  the  ap- 
parent excess  consisted  of  the  Safety  Fund 
in  its  "Woman's  Department,"  and  not  of  a 
surplus  In  the  fund  belonging  to  the  "Men's 
Department,"  and  that  the  Item  "reserve  Id 
Safety  Fund  policies"  was  not  what  it  pur- 
ported to  be,  but  referred  to  a  fund  applica- 
ble to  policles^  of  another  class.  As  to  the 
Mortuary  Fund,  that  evidence  shows  that  It 
varied,  and  at  the  time  of  the  call  for  the 
ninety-fifth  assessment  was  less  than  $60,000 ; 
but  it  appears  beyond  question  from  the  tes- 
timony of  defendant's  president  that  defend- 
ant kept  on  hand  a  standing  Mortuary  Fund 
out  of  which  it  paid  losses  promptly  without  * 
waiting  to  levy  an  assessment  to  pay  them, 
and  that  assessments  were  levied,  not  for  the 
payment  of  unpaid  death  claims,  bat  to  re- 
plenish the  Mortuary  Fund.  By  this  prac- 
tice, policy  holders  were  assessed  to  pay  an- 
ticipated death  losses  before  and  not  after 
their  occurrence. 

Returning  to  the  items  of  excess  *ln  the 
Safety  Fund  and  Reserve  on  Safety  Fund 
policies,  we  hold  the  evidence  of  defendant 
Is  not  conclusive  and.  to  say  the  least,  the 
verified  reports  made  to  the  Insurance  De- 
partment were  of  sufficient  evidentiary  po- 
tency to  raise  an  issue  of  fact  to  go  to  the 
Jury.  On  their  face  these  reports  are  clear 
and  unequivocal.  Tbey  do  not  mention  a  Wo- 
man's Department,  and  they  purport  to  speak 
of  the  two  funds  under  consideration  only 
as  funds  belonging  to  the  department  out  of 
which  the  policy  in  suit  was  issued.  The 
statements  In  those  reports  are  so  radically 
and  importantly  antagonistic  to  the  evidence 
adduced  by  defendant  as  to  preclude  the 
thought  that  an  honest  mistake  might  have 
been  made  in  them.  The  only  permissible 
conclusion  Is  that  defendant  either  knowing- 
ly misstated  vital  facts  In  the  reports,  or  has 
distorted  them  In  its  evidence.  The  jury 
were  entitled  to  accept  the  reports  as  vera- 
cious and  to  reject  the  contradictory  evi- 
dence. 

Taking  up  the  Mortuary  Fund  again,  we 
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pass  to  tbe  contoitlon  of  defendant  that  its 
right  to  maintain  a  margin  In  that  fond  eqnal 
to  the  proceeds  of  one  assBBsment  was  ad- 
judicated In  a  decree  entered  in  the  superior 
conrt  ot  New  HsTim  county,  Conn.,  In  the 
«aae  of  Dresser  et  al.  t.  Hartford  Life  Ins. 
Co.  <the  present  defendant)  and  Others. 
That  was  a  suit  In  equltr  b^nin  in  1908  h7 
31  certificate  holdov  against  defendant,  tiie 
trustee  of  the  Safety  Fund,  and  certain  of- 
Qcers  of  defendant  to  obtain  an  acooontlng 
and  the  appointment  of  a  recelvw  on  the 
ground  of  mismanagement  and  Intended  mls- 
appnqprlatlon  of  funds  belonging  to  policy 
holders.  The  lower  court  sustained  the  de- 
mjxner  to  the  petition,  and  on  the  appeal  of 
plalDtUTs  to  the  Supertor  Court  of  Errors 
the  indgment  was  reversed  and  the  cause 
remanded  for  further  proceedings.  We  quote 
from  the  opinion :  "The  language  of  the  cer- 
tlflcate  is  that  'If  at  any  time  It  <Qie  insur- 
ance company)  shall  fail  by  reason  of  Insuffi- 
cient mttnbenihlp,  or  shall  neglect,  if  Justly 
and  l^nlly  due,  to  pay  the  mazlmnpi  in- 
demnity provided  for  by  the  terms  of  any 
eertiflcate,  •  •  •  It  shall  be  the  duty  of 
said  trustee  (the  security  company)  to  at 
<mee  convert  said  Safety  Fund  Into  money, 
and  divide  the  same  *  *  *  among  the 
holders  of  certlflcates  then  In  force.  •  •  • ' 
The  ^intitb  claim  that  by  this  ^vlslim 
there  most  be  sutfh  a  divlsl<m  of  the  Safety 
Fund  among  the  certificate  holders,  when 
their  oumba  becomee  so  reduedd  that  the 
agsiegate  amount  of  their  Insurance  does  not 
exceed  91^000,000,  as  would  be  the  case  when 
there  were  but  1,000  holders  of  certificates 
at  91,000  eadL  The  claim  of  the  Insurance 
company,  as  stated  in  paragraph  29  and  ad- 
mitted by  the  demurrer.  Is  that,  even  after 
the  number  of  certificate  holden  are  to  re- 
duced, it  may  continue  to  collect  dues  and  to 
make  mortuary  assessments,  unlimited  in  the 
average  amount,  and  imrestrlcted  by  tiie 
number  ot  certificate  holders,  aiuS  to  declare 
the  rlgiits  of  certificate  holders  forfeited  who 
fall  to  pay  such  dues  and  assessments-  It 
the  insurance  company  may  so  continue  to 
levy  assessments  nidimlted  in  amount,  it  is 
difficult  to  see  when  there  cm  be  a  tellnre  to 
pay  certificates  by  reason  of  Insufficient  man- 
bersblp,  or  how  the  certificate  holders  have 
mncb  protection  from  the  wistence  of  the 
so^alled  Safety  Fund.  Which  of  these  con- 
stmctlonB  Is  the  correct  one  depends  upon 
what  Is  meant  by  the  provision.  If  tiie  Insur- 
ance company  shall  fail  (to  pay  the  amount 
of  any  certificate)  by  reason  of  Insufficiency 
of  membersh^.'  Clearly  by  the  word  'fail' 
Is  not  meant  a  default  in  any  obligation  as- 
sumed by  the  Insurance  company.  While  the 
company  undertakes  to  make  the  assessments 
(lawler  v.  Murphy,  58  Conn.  296.  20  AtL  457, 
8  Ia  R.  A.  11$,  and  to  pay  the  sum  collected, 
its  express  agreement  is  to  pay  thn  amount 
of  certificates  from  'the  Mortuary  Fund,  and 
not  otherwise.*  If,  after  an  assessment  for 
the  payment  of  the  amount  due  upmi  a  cer^ 


tlflcate  Is  properly  uiade  and  the  aasess- 
ment  paid,  the  amomit  realized  proves  insuf- 
ficient to  pay  the  Indenmlty  due,  the  failure 
is  that  of  the  Mortuaty  Fund,  and  not  of  the 
Insurance  company,  and  there  can  be  no* 
such  failure  of  the  Mortuary  Fund,  "by  rea- 
son of  insuffldent  membership,'  unless  there 
Is  a  fixed  maximum  Umit  of  assessmffiit  The 
certificate  fixes  such  a  limit  It  provides 
that  the  payment  of  'mortally  calls*  to  form 
a  'Mortuary  Fund'  Cor  the  payment  of  'all 
Indemnity  matured  Uie  deaths  of  mem- 
bers/ to  be  levied  *accordli^  to  the  table 
of  graduated  mortality  ratios  given  hereon, 
and  as  farther  determined  by  their  respective 
ages,  and  the  aggregate  Indemnity  at  the 
dates  of  such  deaths.  *  *  *  *  In  the  ap- 
plication, which  is  by  its  terms  made  a  part 
of  the  contract  of  Insnnmce,  each  member 
agrees  to  pay  'all  mortality  calls  determined 
as  within  set  forth.'  Attached  to  Exhibit  B 
Is  a  teble  showing  metiiod  of  determining 
mortuary  calls  and  the  ratios  graduated  ac- 
cording to  ages  of  certificate  holders  for  as- 
sessments agataiBt  eadt  holder  of  a  $1,000 
certificate,  tar  the  collection  of  a  death  loss 
ot  $1,000.  This  method  Is  based  upon  a 
minimum  outstanding  Insurance  of  $1,000,- 
000:  There  is  no  other  method  provided 
1^  tlie  contract,  and  fherefora  none  for  the 
making  of  mortality  calls  after  the  totel 
amount  of  ontstandiog  Insurance  falls  below 
$1,000,000.  It  Is  expressly  stated  that  these 
ratios  will  decrease  as  the  total  amount  of 
outstanding  Insurance  Inereaaes.  There  is  no 
suggestion  that  they  can  ever  be  increased. 
It  must  lie  held  that  th^  cannot  BvAi  if 
It  is  doubtful  whitdi  of  the  two  claimed  ctm- 
structlons  of  the  contra<A  should  be  adopted, 
the  doubt  should  be  resolved  In  favor  of  the 
insure  UvcqiooI  ft  L.  &  O.  Ins.  Oa  v. 
Kearney.  ISO  U.  S.  132,  21  Sup.  C%.  820,  45 
h.  Ed.  4iB0;^  Fricke  v.  U.  8.  Indemnity  SoC;, 
78  Conn.  188.  192,  61  AtL  4S1.  The  demur- 
rer to  the  first  prayer  for  rdlef  In  so  far 
as  it  applies  to  that  part  of  the  prayer  which 
asks  ttiat  the  certificates  be  oonstrued  as 
providing  that,  when  the  amount  of  the  face 
of  outotanding  certificates  Is  reduced  to  $1,- 
000,000.  the  Safety  Fund  Is  to  be  distributed 
among  the  certificate  holders,  should  have 
been  ovemUed.  Since  the  contract  may  be 
construed  as  above  stated,  it  should  not  be 
reformed  as  requested."  The  case  was  re> 
manded  to  the  New  Haven  county  superior 
court,  where  a  decree  was  rendered  March 
23,  1910.  Tite  court  found,  as  we  find,  that 
defendant  constantly  carried  a  margin  or  re- 
Berve  In  the  Mortuary  Fund,  and,  speaking 
of  that  practice,  said :  "The  plalntifTs  claim- 
ed it  was  Improper  and  wnmgful  to  ac- 
cumulate these  margins  and  to  carry  this 
balance  in  said  Mortuary  Fund,  and  claimed 
that  said  balance  of  margins  should  be  dis- 
tributed among  the  outotanding  cwtlficate 
holders ;  but  It  Is  held  that  It  Is  proper  and 
reasonable  that  the  company  should  hold 
some  such  fund  for  the  purpose  of  enabling 
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It  to  pay  losses  promptly,  hut  It  is  not  neces- 
sary  for  that  purpose  that  the  company 
should  hold  more  than  the  amount  of  one 
average  quarterly  assessment  for  the  prevl- 
'ous  year.  Said  fund  belongs  to  the  certifi- 
cate holders  and  Is  held  In  trust  for  them, 
and  the  Hartford  Life  Insurance  Company 
has  the  right  to  hold  the  same  to  the  extent 
above  stated  In  trust  for  said  certificate 
holders  and  for  application  to  the  settlement 
of  death  claims,  and  said  fund  should  be 
ultimately  distributed  In  the  settlement  of 
death  claims  as  hereinafter  provided,  before 
said  certificates  in  accordance  with  their  pro- 
visions are  extinguished  and  the  Safety  Fund 
distributed  In  accord  with  the  Judgment  of 
this  court."  It  was  adjadged  that  when  the 
amount  of  the  outstanding  certificates  "falls 
to  tbe  face  amount  of  $1,000,000,  and  the 
Safety  Fund  Is  distributed  among  tbe  hold- 
ers of  said  certificates,  tbe  balance,  if  any, 
of  said  Mortuary  Fund  remaining  in  tbe 
hands  of  tbe  Hartford  Life  Insurance  Com- 
pany shall  be  distributed  pro  rata  among  the 
certificate  holders  whose  certificates  are  out- 
standing at  that  time." 

Defendant  argues:  "Perhaps  it  will  be 
urged  that  this  opinion  and  Judgment  is  no 
more  than  persuasive  authority.  But,  if  It  is 
only  this,  surely  it  ought  to  persuade.  It 
would  be  little  less  than  abominable  If  the 
company  was  controlled  as  to  the  manage- 
ment of  these  funds  by  divergent  views  of 
numerous  different  courts,  for  then  neither 
tbe  company,  the  iusured,  their  lawyers,  nor 
the  fourta  could  ever  possibly  tell  what  were 
the  company's  rights  and  duties  with  respect 
to  these  funds.  On  principles  of  comity, 
this  court  should  incline  to  follow  and  adopt 
the  rule  there  laid  down.  But  we  submit 
that  the  case  Is  something  more  than  merely 
persuasive  authority.  It  Is  the  opinion,  Judg- 
ment, and  decree  of  the  court  in  which  this 
fund  is  actually  being  administered  and  by 
the  decrees  of  which  the  defendant  Is  bound, 
and  the  defendant  being  bound  thereby,  the 
rights  of  the  beneficiaries  of  these  funds 
ought  not  to  be  determined  by  a  rule  variant 
from  that  by  which  the  company  Is  bound 
to  administer  the  fund.  The  Mortuary  Fund, 
which  tbe  defendant  has  maintained,  it  has 
been  adjudged  right  and  proper  for  it  to 
maintain  by  the  courts  of  Connecticut" 

The  Superior  Court  of  Eirors  Is  a  court  of 
last  resort  for  which  we  entertain  the  high- 
est respect,  and  we  are  willing  to  accord  the 
decision  of  that  court  the  same  effect  that 
would  be  given  it  by  that  court  Itself  If  this 
case  were  before  It  for  determination.  The 
two  cases  are  not  Identical  in  parties,  cause 
of  action,  or  decisive  Issues.  Plaintiff. was 
not  a  party  to  that  suit,  there  was  do  ques- 
tion of  the  forfeiture  of  her  rights  luvolved 
therein,  the  Issues  before  us  were  not  consid- 
ered In  that  case,  and  there  is  nothing  In  tbe 
opinion  from  which  we  quoted  to  sustain 
the  contention  of  defendant  that  It  had  a 
right  to  maintain  a  surplus  In  the  Mortuary 


Fund.  The  New  Haven  county  superior  court 
Is  not  a  court  of  last  resort,  and  Its  decrees 
are  no  more  persuasive  than  would  be  tbe 
decree  of  a  trial  court  In  this  state- 
>  [3,  4]  Plaintiff  stands  on  entirely  different 
ground  from  that  occupied  by  the  plaintiffs 
In  the  Dresser  Case.  This  is  an  action  at 
law,  and  defendant  is  standing  on  a  for- 
feiture alleged  to  have  occurred  automatical- 
ly by  Johnson's  failure  to  pay  an  assessment 
The  law  abhors  forfeitures,  and  courts  will 
indulge  In  no  presumption  to  aid  them.  Un- 
der tbe  admission  that  Johnson  was  a  cer- 
tificate holder  in  good  standing  up  to  the 
time  he  defaulted  lu  the  payment  of  tbe 
ninety-fifth  assessment,  the  burden  was  on 
defendant  to  show  affirmatively  the  existence 
of  the  facts  on  which  It  predicated  its  right 
to  declare  a  forfeiture.  No  presumption  of 
right  acting  in  the  levy  will  be  entertained, 
but,  on  the  contrary,  defendant  wUl  be  held 
to  prove  tbat  the  assessment  was  necessary, 
was  not  excessive,  and  was  levied  in  the 
manner  prescribed  in  the  contract  Earner 
V.  Modem  Woodmen,  79  Mo.  App.  385;  Ag- 
new  T.  A.  O.  U.  W.,  17  Mo.  App.  ^ ;  Puscfa- 
man  v.  Insurance  Co.,  92  Ho.  App.  640; 
Hannum  v.  Waddlll,  133  Mo.  163,  36  S.  W. 
616;  Stewart  v.  A.  O.  U.  W.,  100  Tenn.  267. 
46  S.  W.  S7d;  2  Bacon  on  Benefit  Soc.  (3d 
Ed.)  S  377.  A  certificate  holder  In  an  assess- 
ment company  cannot  be  put  In  tbe  wrong 
and  subjected  to  tbe  penalty  of  forfeiture 
until  he  neglects  or  rejects  a  lawful  demand. 
If  the  assessment  In  question  was  Illegal, 
defendant  was  wlthont  legal  justification  In 
refusing  to  pay  tbe  loss. 

[6]  Defendant  argues  it  was  necessary  to 
maintain  a  margin  in  the  Mortuary  Fund  In 
order  that  losses  might  be  paid  promptly. 
That  argument  might  have  weight  but  for 
two  facts:  First  the  contracts  with  policy 
holders  expressly  provided  that  assessmtoita 
for  the  Mortuary  Fund  should  be  levied  only 
for  the  payment  of  losses  already  matured 
by  death  and,  in  effect,  forbade  the  main- 
tenance of  a  reserve  In  that  fund;  and,  sec- 
ond, there  was  no  business  reason  to  serve 
by  anticipating  the  regular  method  prescrib- 
ed In  tbe  contracts  for  the  payment  of  the 
death  losses  for  the  reason  that  the  depart- 
ment was  not  taking  new  business,  and  con- 
tinuing members  conld  not  complain  as  long 
as  defendant  was  observing  the  terms  of 
their  contracts.  Doubtless  it  would  be  rea- 
sonable for  a  going  assessment  company  ts 
provide  in  ita  contractt  with  memberg  for 
the  maintenance  of  a  reserve  in  the  Mortuary 
Fund  to  pay  death  losses  promptly,  but  it  is 
indefensible  for  a  company  retired  from  ac- 
tive business  to  levy  assessments  for  such 
purpose  in  violation  of  the  termt  of  it»  con- 
tracts toWfc  members." 

It  matters  not  how  reasonable  it  might 
have  been  to  keep  on  hand  a  surplus  fund. 
Tbe  contract  did  not  permit  It  ftnd  In  de- 
claring a  forfeiture  defendant  elected  to 
stand  on  the  strict  letter  of  the  ctmtract  and 
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wfl]  not  be  heard  to  complain  of  the  vniea- 
aonableneas  of  Ita  terms.  We  oondnde  tbat 
the  Jury  were  entitled  to  find  from  the  evi- 
dence that  the  assessment  In  question  was 
Ules&U7  levied  and  that  defendant  had -on 
hand  In  the  Safety,  Reserrei  and  Mortoary* 
Funds  a  suffldent  fund  for  the  paymoit  of 
all  accrued  deaUi  claims. 

[I]  The  defense  of  abandonment  we  find 
la  not  well  founded.  Johnson  did  ask  for 
an  extoislon  of  time  which  was  granted. 
After  the  expiration  of  that  period,  be  had 
no  fnrtb^  oommunleation  with  defendant, 
and  his  sUoice  cannot  be  tortured  Into  ac- 
quiescence in  the  forfeiture.  He  had  no 
voice  bi  the  affUrs  of  the  company,  and 
therefore  was  not  required  to  protest  or  ap- 
peal to  defendant  for  redress.  Nor  was  It 
required  of  him  to  make  a  tender  of  subse- 
quent assessmaita,  if  any,  that  were  lawfully 
leried,  for  that  would  have  been  a  vain  aud 
useless  formality.  In  the  case  of  Wayland 
r.  Indemnity  Co.,  148  S.  W.  626,  decided  at 
this  term,  we  considered  at  length  the  sub- 
ject of  abandomnent  in  such  cases  and  refer 
to  our  opinion  in  that  ease  tor  a  full  discus- 
sion of  the  subject 

In  conclusion  we  reaffirm  our  dedalon  in 
the  Ktaig  Case  and  ai^Iy  it  here  as  far  as 
tt  may  be  applicable  to  the  present  facts- 

The  judgment  la  affirmed. 

BROADDTTS,  P.  J.,  concurs. 

BLUSON,  J.  (dissenting).  The  following 
was  prepared  as  the  opinion  of  the  court,  but 
my  Associates  not  being  satisfied  therewith, 
prepared.  In  opposition  thereto,  that  part  of 
tbe  opinion  on  the  subject  of  abandonment, 
in  Wayland  v.  Western  Life  Indemnity  Co., 
and  rest  their  decision  in  this  case  on  what 
la  said  by  them  in  that  case. 

This  action  Is  based  on  a  certificate  of 
membership  and  life  Insurauce  In  an  assess- 
ment company,  issued  to  James  T,  Johnson 
on  tbe  1st  of  November,  1888,  for  the  sum 
of  ^000.  payable  to  his  wife  out  of  a  Mor- 
tuary Fund  made  up  by  assessment  of  mem- 
bers. Johnson  died  on  the  15th  day  of  Jan- 
uary, 1907.  After  Issuing  the  certiflcate,  the 
company  changed  Its  name  to  that  of  Hart- 
ford Life  Insurance  Company,  by  which  name 
it  is  sued.  The  company  refusing  to  pay 
the  amount  of  the  Insurance,  this  action  was 
Instituted  by  the  widow.  Tbe  company  claims 
tbat  Jotmson  failed  to  pay  an  assessment  due 
in  Jane,  1902,  and  Uiereby  and  by  force  of 
the  express  provisions  of  tbe  contract,  his 
Insurance  ceased  at  that  time.  It  likewise 
claims  that  Johnson  abandoned  the  contract 
and  acquiesced  in  Its  termination.  The  wid- 
ow claims  that  there  was  an  excess  surplus 
in  the  Mortuary  Fund  and  tliat  the  assess- 
ment was  unnecessary,  unauthorized,  and 
void,  and  that  a  forfeiture  could  not  follow 
its  nonpayment.  A  peremptory  instruction 
to  find  for  defendant  was  refused  and  Judg- 
OHot  rendered  tor  plaintUL 


The  certiflcate  of  Insaranea  was  Issned  la 

consideration  of  Johnson  paying  offirtaln  an- 
nual due*  and  all  mortality  assessmento  for 
the  maintenance  of  a  Mortwuy  Fund,  and 
dues  for  the  creatlmi  of  a  Safety  Fnnd.  The 
paymoit  of  mortality  alls,  or  assessments, 
were  to  be  made  quarterly,  on  the  lat  di^ 
of  March,  June,  September,  and  December 
of  each  year.  Thirty  days'  notice  of  each 
assessment  vroM  to  be  giveu  tbe  assured,  and 
it  was  agreed  that  the  certiflcate  was  issued 
on  "the  eq>reBB  condition  that  if  either  the 
annual  dues,  mortality  calls,  or  Safety  Fond 
d^Kmlt,  are  not  paid  to  said  company  on  the 
day  due^  th^  this  certiflcate  shall  be  niUl 
and  void  and  of  no  eOFect,  and  no  person 
shall  be  entitled  to  damages  or  the  recovery 
of  any  moneys  paid  for  protection  while  the 
certificate  was  In  force,  either  from  tbe  com- 
pany or  the  trustee  of  the  Safety  Fund.  And 
a  failure  to  make  the  stipulated  payments 
shall  absolutely  terminate  the  member's  lia- 
bility therefor."  There  were  also  stipula- 
tions contemplating  applications  for  rein- 
statement by  the  member  who  had  lapsed. 
It  was  further  stipulated  that  the  following 
part  of  the  application  was  made  a  part  of 
the  contract:  "If  I  or  my  representatives 
shall  omit  or  neglect  to  make  any  paymeut 
as  required,  In  respect  of  amount,  place  and 
time  of  payment,  by  the  condition  of  such 
certificate,  then  the  certiflcate  to  be  issued 
hereon  shall  be  null  and  void,  and  all  money 
paid  thereon  shall  be  forfeited  to  said  com- 
pany." 

Johnson  paid  bis  dues  and  all  quarterly 
assessments  from  his  entrance  as  a  member 
Id  1888,  until  that  due  the  Ist  day  of  June, 
1902,  a  period  of  near  14  years.  Be  received 
proper  notice  of  the  June  assessment  of  (74.- 
55,  but  failed  to  pay.  But  it  appears  tbat 
the  notice  sent  to  Johnson  complying  with 
the  contract  in  tbat  respect  had  a  statement 
at  the  close  thereof  that,  if  paymrat  of  tbe 
assessment  due  the  1st  of  June  was  not  re- 
ceived at  the  home  office  by  the  6th  of  June, 
a  second  notice  would  be  sent  by  registered 
letter,  giving  until  June  20th  to  make  the 
payment  It  is  then  stated  that:  "After 
June  20th,  the  limit  allowed  for  payment 
under  the  registered  notice,  the  company  re- 
serves the  right  to  require  a  medical  exam- 
ination as  a  condition '  of  reinstatemeDt." 
This  second  notice  was  sent  to  Johnson  giv- 
ing him  until  the  20tfa  of  June.  He  paid 
no  attention  to  it  until  the  lotb,  one  day  be-  < 
fore  the  limit  would  expire,  and  too  late  to 
get  the  payment  to  the  home  office  to  time. 
Then  his  son  Garland  wrote  the  following 
letter  (which  he  afterwards  approved)  to  the 
company:  "My  father  and  I  both  have  been 
out  of  tovrn  and  did  not  get  to  attend  to 
payment  due  on  policy  109854,  Hartford  Life 
&  Annuity  Insurance  Company,  on  life  of 
Jas.  T.  Johnson.  I  see  our  time  expires  to- 
morrow. What  steps  can  we  toke  now  to 
make  paymoit  and  have  it  nlnstatedf  Fa- 
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ther  is  In  perfect  health.  I  am  Tery  sorry 
Itxdeed  for  the  delay,  but  It  could  not  possi- 
bly be  avoided.  Kindly  let  us  know  by  re- 
turn mail,"  In  due  course,  June  24tb,  the 
company  answered  this  letter,  again  extend- 
ing the  time,  until  July  6tb.  It  reads:  "As 
[yoD  wrote  us,  before  the  last  day  of  grace 
expired  for  payment  of  the  June  call,  policy 
No.  109864^  we  are  warranted  In  extending 
the  time  of  payment,  and  have  given  you  un- 
til July  6th  to  renew  the  policy.  If,  there- 
fore^ yon  wish  to  remit  na  $75^5  on  or  be- 
fore that  date,  the  policy  will  be  kept  In 
force."  Bnt  again  Johnson  failed  to  pay, 
and  nrither  he  nor  the  company  had  any 
further  correspondene&  Relations  between 
them  there  m&eA,  and  nothing  connected 
therewith  transpired  nntU  sabseqaent  to  his 
death,  near  five  years  thereafter.  He  had 
been  In  regular  receipt  of  semiannual  Olvi- 
dendfl  on  his  certificate  down  to  three  months 
before  his  default.  Though  payment  of  divi- 
dends to  him  thereafter  ceased  and  though 
no  farther  assessments  were  .ever  made 
against  hint,  he  never  uttered  a  complaint 
nor  gave  a  sign  that  be  considered  himself 
any  longer  a  member  of  the  company,  or  con- 
nected with  it,  contractually  or  otherwise. 

Is  it  not  manifest  to  any  reasonable  man 
that  Johnson  considered  his  connection  with 
the  company  had  ceased?  He  knew  (his  con- 
tract so  informed  him)  that  the  whole  scheme 
of  insurance,  which  he  tutd  been  enjoying 
for  14  years  by  paying  each  year  his  quar- 
terly assessment,  was  based  upon  assess- 
ments of  members  scattered  throughout  the 
country;  that  each  one's  security — the  pay- 
ment of  the  insurance  to  each  one's  benefi- 
ciary— depended  upon  the  payment  by  the 
others  of  their  assessments.  And  he  must 
necessarily  have  regarded  his  ceasing  to  pay 
as  ending  his  connection  with  the  company. 
And  such  is  the  law;  It  is  the  law  even 
though  the  assessment  which  was  not  paid 
was  not  authorized  by  the  contract,  for  that 
cannot  control  the  eCtect  of  an  abandonment. 
Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S.  551, 
24  Sup.  GL  638,  48  L.  Ed.  788;  Mutual  Ldfe 
Ins.  Co.  V.  Phinney,  178  U.  S.  328,  20  Sup. 
Ct  906,  44  L.  Ed.  1068;  Mutual  ^^e  Ins. 
Go.  T.  Sears,  ITS  U.  S.  846,  20  Sup.  Ct  912, 
44  U  Bd.  1096;  Ryan  v.  Mutual  Reserve 
Fund  (a  a)  96  Fed.  796;  Smith  v.  New 
England  Mnt  U  Ins.  Co.,  63  Fed.  769,  11 
ya  C  A.  411;  McDonald  t.  Orand  Lodges 
53  B.  W.  282,  21  Ky.  Law  Rep.  883;  Lone  t. 
Mutual  Life  Ins.  Co.,  38  Wash.  677,  74  Paa 
689.  In  tile  eases  cited  from  the  Supreme 
Court  of  tiie  United  States  the  opinions  are 
by  Justice  Brewer.  In  the  first  of  these,  ac- 
cording to  the  statement  <tf  facts,  at  page 
661  of  193  U.  8.,  at  page  638  of  24  Sup.  Ct, 
48  L.  Ed.  788,  the  assured  took  out  insur- 
ance and  paid  one  premium.  Notice  of  the 
second  one  was  given,  and  be  ftlled  to  pay. 
He  WM  not  asked,  nor  did  be  pay,  any  suc- 


ceeding premiums  for  four  yettr%  when  he 
died.  The  plaintiff  in  that  case  relied  npon 
the  fact  that  no  notice  of  forfeiture  was  giv- 
en. On  the  other  hand,  **the  defendant  re- 
lied upon  the  nonpayment  of  the  premiums 
other  than  the  first,  and  an  abandonment 
of  the  contract."  The  defendant  was  a  res- 
ident corporation  of  the  state  of  New  York, 
while  the  assured  resided  in  the  state  of 
Washington  and  took  his  insurance  there. 
The  laws  of  the  state  of  New  York  required 
a  notice  of  forfeiture  to  be  given  the  assur- 
ed before  one  could  be  effected.  The  court 
held  that,  even  though  the  New  York  law 
applied  and  a  forfeiture  could  not  be  tak»i 
without  giving  notice  to  that  rffect,  yet  the 
assured  had  abandoned  the  contract  by  his 
continued  failure  to  pay  the  annual  pre- 
miums. At  page  659  of  193  U.  S.,  at  page 
541  of  24  Sup.  Ct.,  48  L.  Ed.  788.  it  la  said 
that:  "Courts  have  always  set  their  faces 
against  an  insurance  company  which,  hav- 
ing received  its  premiums,  has  sought  by 
technical  defenses  to  avoid  payment,  and  in 
like  manner  should  they  set  their  faces 
against  an  effort  to  exact  payment  from  an 
insurance  company  when  the  premiums  have 
deliberately  been  left  unpaid."  The  court 
then  cites  and  approves  Lone  r.  Insurance 
Co.,  supra. 

In  the  latter  case  the  assured  paid  one 
premium  and  lived  12  years  without  paying 
any  more,  and,  as  in  the  former,  his  repre- 
sentatives contended  that  30  days'  notice  of 
forfeiture  should  have  been  given  as  requir- 
ed by  the  New  York  statute.  The  court 
held  that,  though  that  were  true,  yet  the  as- 
sured bad  acquiesced  in  the  company's  posi- 
tion, paid  no  further  premiums,  and  could 
not  recover.  In  the  course  of  the  opinion  it 
is  said  that:  "We  are  satisfied  that  the 
thought  never  occurred  to  Rex  (the  assured) 
during  his  lifetime  that  he  had  a  claim 
against  the  ccunpany  on  the  polley  which  bad 
bera  issued  so  many  years  before,  or,  if  be 
did,  after  the  lapse  of  any  appreciable  time, 
it  was  a  dishonest  thot^ht,  for  he  Imew  that 
be  had  not  performed  the  duties  whieh  de- 
volved upon  him  under  the  contract,  and 
that  he  had  no  rights  tiiereand^  and  there 
seems  to  be  no  Just  reason  why  hia  adminis- 
trator should  demand  rl^ts  whicat  be  bad 
virtually  waived." 

In  McDonald  t.  Grand  Lodge,  mpra.  an 
assessment  company,  in  1882,  Issued  a  cer- 
tificate of  Insurance  on  the  life  of  McDonald 
payable  to  his  wife  as  beneficiary.  In  Jan- 
nary,  1886,  he  surr^tttlously  left  home^  and 
his  wife  paid  the  assessmoitB  called  for  be- 
tween January  and  Odohec.  Bnt  at  the 
latter  month  the  company  refused  to  receive 
future  assessments  and  notified  her  of  his 
suspension  and  failed  to  notify  her  of  any 
subsequent  assessments.  Nine  years  there- 
after McDonald  died,  and  the  beneficiary 
brought  an  action  on  the  certificate;  The 
court  held  tbat,  bavins  aoiniesced  In  the 
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Buspensloii,  without  farther  effort,  for  nine 
rean»  the  claim  could  not  be  asserted. 

In  Mntual  Life  Ins.  Go.  t.  Phlnney,  sn- 
pra,  the  assured  paid  the  first  year's  premi- 
um and  Called  to  pay  for  two  years,  when  he 
died.  A  short  time  before  the  second  preml- 
nm  became  due,  he  said  he  conld  not  pay 
and  adced  the  agent  U  he  would  taSa  his 
note  for  it  This  was  refused.  Four  weelta 
afterwards,  and  after  the  pranlnm  was  due, 
be  informed  the  agent  that  he  had  the  mon- 
ey and  could  pay.  The  agent  Informed  him 
that  now  he  would  have  to  get  a  certtflcate 
ftf  health.  The  usured  said  he  could  not, 
as  he  had  been  rejected  by  another  company. 
A  few  months  afterwards  the  agent  request- 
ed the  aasnred  to  let  him  have  the  policy  to 
use  In  canvassing.  The  assured,  remarking 
that  it  had  lapsed,  gave  it  to  blm.  The  &s- 
Bured  died  In  less  tlian  two  years,  and  It  was 
bdd  that  hft  had  abandcmed  the  contract. 

In  Smith  T.  New  England  Mut  L.  Ins.  Co., 
supra,  the  policy  was  dated  Hay  24,  1890, 
and  fbe  assured  paid  the  two  first  annual 
premiums.  The  question  was  whether  he 
paid  the  third,  due  in  1882,  or  was  excused 
from  doing  it  He  died  November  22,  1893. 
The  company  treated  bim  as  In  de&ult  for 
fiiilure  to  pay  and  refused  a  subseqnoit  of- 
fer to  pay,  because,  as  It  claimed,  the  policy 
had  lapsed.  Nothing  further  transpired,  and 
he  died  in  less  than  two  years.  His  widow 
was  allowed  to  recover  the  paid-up  value  of 
the  policy,  under  the  provisions  of  a  stat- 
ute, but  was  denied  the  right  to  a  Judgment 
for  the  amount  insured,  on  the  ground  of  his 
acquiescence  in  the  lapsiug  of  the  policy. 
The  court  said:  "The  assured  acquiesced  in 
the  company's  position— that  his  policy  had 
lapsed— and  accordingly  neither  paid  nor 
tendered  subsequent  premiums,  but  treated 
the  i>ollcy  as  a  security  simply  for  the  Inter- 
est acquired  under  the  statute.  Had  his  life 
been  continued,  the  claim  now  made  would 
never  have  been  urged  or  thought  of;  his 
early  death  alone  suggested  it  Had  he  lived 
ten  years  longer  without  payment  or  tender, 
this  claim  would  then  have  been  as  reasona- 
ble as  it  1b  now." 

In  Byan  v.  Mutual  Reserve  Fund,  supra, 
the  assured  took  out  a  beneQt  certificate  in 
1886  and  paid  hla  assessments  until  Feb- 
ruary, 1898.  On  the  26tb  of  March,  1898, 
he  wrote  the  company  he  would  not  pay  that 
assessment  because  of  its  increased  amount 
and  would  "quit"  In  less  than  six  months 
thereafter  he  died.  The  court  held  that,  not- 
withstanding the  company  had  no  right  to 
increase  the  assessment  yet  he  abandoned 
the  contract  Instead  of  contesting  the  as- 
sessment ;  that  there  were  two  modes  of  ac- 
tion open  to  him,  to  contest  the  assessment 
be  considered  to  be  illegal  and  unjust  or  to 
abandon  the  contract ;  and  that  he  chose  the 
latter.  The  court  in  this  connection,  said: 
"The  case  Is  not  one  wher^  the  company  is 
seeking,  after  the  death  of  the  insured  par- 


ty, to  establish  a  right  to  declare  the  con- 
tract of  Insurance  ftnfeited  by  reason  of  ft 
failure  to  me^  some  of  Its  requlrwuents; 
but  the  question  Is  whether  the  Insured  did 
not  during  his  lifetime,  affirmatively  put 
an  end  to  the  contract  so  that  It  had,  by 
his  action,  hoen  terminated  before  his 
death." 

The  question  has  arisen  In  the  courts  of 
this  state  and  has  been  answered  In  har- 
mony with  the  foregoing  cases:  Glardon  v. 
Supreme  Lodge  K.  of  P.,  BO  Ha  A.Vp.  45; 
Miller  V.  Grand  Lodge,  72  Ho.  App.  489; 
Lavln  T.  Grand  Lodge  A.  0.  U.  W.,  112  Ho. 
App.  1,  86  S.  W.  600;  Bange  v.  Suprone 
Council  Lef^n  of  Honor,  128  Ho.  .^ip.  461, 
105  S.  W.  1092;  UcGeeban  v.  Ins.  Co.,  181 
Mo.  App.  417,  Ul  S.  W.  604.  In  the  first  of 
these  there  was  a  void  expulsion  and  foz^ 
felture.  The  membra-  failed  to  pay  an  as- 
sessmrat  of  July  1,  1882,  and  died  In  less 
than  two  years.  In  his  Ufettme  he  made  no 
objection  and  took  no  steps  questioning  the 
act  and  it  was  held  that  he  acquiesced  and 
the  beneficiary  could  not  recover.  It  was 
stated  in  the  opinion  (60  Ho.  App.  57)  that 
an  expelled  member  oioed  a  duty  to  hit  fel- 
low members  to  at  least  make  known  bis  ob- 
jection to  the  measures  taken  against  blm; 
that  the  rights  of  a  member  are  only  con- 
tractual rights  and  his  being  illegally  cut 
oflT  from  membership  Is  no  more  than  a 
breach  of  contract  which  the  member  may, 
at  bis  election,  affirm  or  disaffirm.  It  was 
stated  (50  Mo.  App.  68,  60)  that  a  member 
cannot  rest  indefinitely  under  his  illegal 
treatment  without  making  protest  and.  If 
he  does,  he  disables  his  beneficiaries  to  deny 
acquiescence  and  recover  against  the  compa- 
ny ft  sum  the  paying  members  must  satis- 
fy. It  was  also  said  (50  Mo.  App.  59)  that 
certificates  of  insurance,  like  In  that  case. 
Involved  a  scheme  of  mutual  Insurance  (and 
so  does  the  one  In  this  controversy)  under 
which  the  living  members  contribute  a  cer- 
tain sum  to  make  up  a  fund  for  the  benefit 
of  the  widow  and  children,  or  other  bene- 
ficiary, of  a  deceased  brother.  The  court 
speaking  through  Judge  Thompson,  said  (50 
Mo.  App.  59)  that:  "There  is  an  obvious  in- 
justice in  requiring  them  to  make  a  contri- 
bution to  pay  such  a  benefit  to  the  family  of 
a  deceased  member,  who  has  for  a  long  time 
ceased  himself  to  make  any  contribution  on 
bis  part  ;  and  this  is  so,  although  he  may 
have  ceased  In  consequence  of  a  void  sus- 
pension or  expulsion,  which  he  has  taken 
no  steps  to  resist  or  disaffirm,  but  in  which 
he  has  passively  acquiesced.  We  take  the 
Just  rule  to  be  that  even  in  the  case  of  a 
void  expulsion  or  suspension,  the  expelled 
or  suspended  member  is  under  a  duty  to  his 
co-contributors  to  affirm  or  disaffirm  the  act 
of  expulsion  or  suspension  within  a  reason- 
able time,  and  in  some  distinct  manner  un- 
der the  circumstances;  and  tliat  where  be 
takes  no  steps  <tf  any  kind  to  secore  his  ze* 
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inatatoneiit*  allowi  dues  which  had  accnied 
and  were  parable  pHor  to  the  date  of  Ub 
ezpulalon  to  remain  unpaid,  and  neither  ten- 
Oen  such  dues  nor  any  snbaeqiaently  accru- 
ing dues,  he  moat  be  taken  to  have  acquiesc- 
ed In  and  conamted  to  the  Boitence  of 
pulalon  or  auapenBlon." 

In  the  second  of  the  last-dted  cases  the 
same  role  Is  stated  by  Judge  Bond. 

In  the  third  of  the  last-clted  caaea,  Judge 
Ooode,  writing  the  opinion  for  the  St  Louis 
ponrt  of  Appeals,  approved  of  the  cases  to 
which  we  have  Just  referred.  The  facts 
wore  that  a  member  took  bis  certificate  of 
Insurance  In  1889.  He  failed  to  pay  the  aa- 
sessmmt  for  is^temher,  1900,  and  died  In 
about  10  months  thereafter.  He  was  sus* 
pended  upon  his  failure  to  pay.  &nd  to  the 
day  of  his  death  did  not  pay,  or  offw  to  iny, 
any  monthly  assessments;  nor  did  he  take 
any  steps  to  question  his  auspou^n  or  to 
show  his  dlBsaUstection  therewith.  It  was 
said  (Xi2  Ho.  App.  14,  80  S.  W.  0(M)  that: 
It  was  Incumbent  on  "a  member  of  a  benefit 
BO<dety,  when  unlawfully  suspended  or  ex- 
pelled, to  act  thereafter  as  a  member,  if  he 
wished  to  enjoy  the  rights  and  privileges  of 
one;  that  he  might  not  beluve  as  though 
the  roles  of  the  order  were  no  longer  bind- 
ing on  him,  perform  none  of  his  duties,  iiay 
none  of  his  dues  and  assessmenta,  and  stUI 
retain  the  same  prlTilegea  and  benefits  he 
would  enjoy  If  he  was  carrying  his  share  of 
the  sodety'a  burdens.  A  suspended  monber 
must  either  acquiesce  in  his  auspenslon  or 
protest  against  it— must  keep  his  Insurance 
cum  oneie.  If  he  does  not  protest  formally 
and  by  words,  he  must-treat  his  membership 
as  still  subsisting,  not  alone  for  the  purpose 
of  giving  rights,  but  toi  the  purpose,  as  well, 
of  Imposing  burdens.  He  cannot  elect  to  re- 
gard It  as  at  an  end,  so  far  as  the  obliga- 
tion to  pay  dues  and  assessments  and  comply 
with  the  other  rules  of  the  order  Is  concern- 
ed, but  In  existence  as  far  as  his  certificate 
of  Insurance  is  concerned.  He  must  treat 
himself  as  in  the  order  for  all  purposes  or  as 
out  of  It" 

In  the  fourth  case,  the  rule  was  again  stat- 
ed by  the  St  Louis  Ck>urt  of  Appeals  in  the 
following  language,  at  page  476  of  128  Mo. 
App.,  at  page  1096  of  105  S.  W.:  "It  Is  the 
doctrine  of  this  court  ss  well  as  of  the  tri- 
bunals of  other  Jurisdictions,  that  by  remain- 
ing silent  aftor  he  Is  notified  of  a  void  ex- 
pulsion or  Busp^ialon,  a  member  of  a  fra- 
ternal society  will  forfeit  his  rights  In  the 
society,  including  bis  insurance.  This  is 
because  the  existence  of  such  associations 
depends  on  the  prompt  payment  of  dues,  and 
they  would  be  destroyed  if  members  were 
allowed,  after  a  suspension  technically  in- 
valid, to  retain  their  insurance  without  pay- 
ing assessments.  As  has  been  pointed  out  in 
other  opinions,  such  a  rule  would  put  a  sus- 
pended member  on  a  better  footing  than  an 
active  one,  because  the  former  would  contin- 


ue to  enjoy  his  Insurance  wltiiout  paying 
for  it;  whereas  the  lattw  would  pay.  Bange 
died  in  March,  190S,  four  or  five  montba  aft- 
er bis  BDspenslon  and  seven  months  after  be 
had  paid  any  dues.  If  he  rec^ved  notice  of 
ttie  action  of  the  eonndl  and  did  nothins  in 
the  pranises,  nor  treated  himself  as  a  mem- 
ber of  the  order  and  bound  to  contribute  to 
its  burdens,  no  recovery  can  be  had  on  his 
benefit  certificate." 

The  last  of  these  cases  arose  in  this  ooart. 
It  thw  appears  tiiat  the  assnred  bad  ft 
New  York  policy  of  Insurance  Issued  to  him 
in  that  state  while  lie  was  a  resldoit  there- 
of, on  which  he  paid  preminms  from  1888  to 
1806,  whoi  be  ceued  furtlier  paymwts  for 
a  period  of  elfl^it  years.  It  was  the  law  of 
New  York  that  there  could  not  be  a  for- 
feiture of  a  policy  without  first  giving  30 
days'  notice  of  the  intaded  forftltnre.  and, 
as  this  was  not  done,  it  was  contended  that 
the  policy  was  a  snbslBtlng  obUgaUon  and 
that  the  assured  was  entitled  to  tlw  amount 
Insured  less  the  preminms  be  had  not  paid. 
But  it  was  held  that  notwithstanding  the 
provision  as  to  forfeiture,  the  f&ct  that  the 
assured  ceased  to  pay  premiums  for  a  pe- 
riod of  eight  years  showed  an  abandonment 
We  said  that:  "It  must  be  conceded  that 
so  for  as  plaintiff's  rights  are  concerned,  be 
was  at  liberty  to  aband<m  and  Tescind  the 
contract  He  did  not  merely  neglect  a  slagle 
payment  of  premium,  nor  several;  but  be 
abandoned  all  pretense  of  recognition  of  the 
contract  for  a  long  series  of  years.  There 
Is  no  law  nor  policy  to  prevent  htm,  defend- 
ant conaentittg  tbereto,  tnnn  giving  up  his 
contract." 

Furthermore,  the  propriety  and  Justness 
of  the  rule,  thus  repeatedly  announced  bar- 
ing recently  received  the  Indorsement  of  the 
Supreme  Court  of  this  state,  is  not  open  for 
further  dlscusBlon.  Eonta  t.  St  liouis  Sto^ 
Exchange,  189  Mo.  26,  87  S.  W.  969.  That 
case  involved  the  right  of  membership  ot 
one  claiming  to  be  a  member  of  a  stock  ex- 
change, whose  place  liad  been  forfeited  and 
lie  expelled  for  alleged  nonpaymmt  of  dues. 
At  page  39  of  188  Mo.,  at  page  972  of  87  8. 
W.,  the  court  said:  "But  even  assuming,  as 
contended  by  plalntU^  tliat  Mr.  Eonta  was 
a  member  of  tlie  St  Loula  Stock  Exchange, 
and  that  his  expulsion  was  undoubtedly  il- 
legal, as  it  certainly  was  If  he  waa  ever  a 
member  of  the  exchange,  be  wa?  bound, 
within  a  reasonable  time  after  obtaining 
knowledge  of  such  expulsion,  to  aas^  bis 
rlghte;  otherwise,  he  will  be  deemed  to  have 
consented  to  such  expulsion,  however  Illegal 
or  Irregular  It  may  have  been."  The  court 
then  proceeded  to  approve  Glardou  v.  Su- 
preme lodge  Knights  of  Pythias,  supra,  and 
then  added  that:  "In  this  case  plaintiff  aa- 
certaiued  through  his  agent  Ur.  Ten  Bro^ 
In  April  or  May.  1901.  that  he  had  been  ex- 
p^led  from  the  St  Louis  Stock  BwhanBa 
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for  mmpayment  of  duet.  He  had  allowed 
dnea  to  accrue  which  were  payable  on  Jan- 
uary li  1900,  Jnl7  1,  1000,  and  January  1, 

1901.  He  haa  at  no  time  tendered  these  dues, 
nor  any  dues  which  accrued  subsequently 
and  prior  to  the  Instltntlon  of  this  snlt,  to 
wit.  dees  payable  Jnly  1.  1901,  and  January, 

1902.  Nor  did  he  take  any  stepe  whatever 
to  aet  aside  his  alleged  illegal  expulsion  nntil 
Jnne  9^  1902." 

Let  It  be  conceded  that  an  asaessment  In- 
sorance  company  conducts  Its  business  by 
Irregalar  and  Illegal  methods,  and,  In  addi- 
tion to  that.  Illegally  suspends  a  member  and 
forfeits  or  terminates  his  policy.  Does  It 
follow  that  the  member  la  to  receive  free  In- 
su ranee  during  his  life?  If  the  Insurance  on 
the  life  of  a  man  Is  wrongfully  terminated 
by  the  company  when  be  is  25  years  old,  and 
he  Utcb  to  the  age  of  75,  may  be  pay  no 
more  and,  without  protest,  sit  Idly  by  dur- 
ing the  Intervening  60  years,  insured  all  tbe 
while,  and  leave  a  live  policy  at  bla  death? 
If  he  may  for  6  years,  as  In  this  case,  he 
may  for  50.  as  In  the  supposed  case.  New 
members  come  into  tbese  asBoclatlo^  and 
old  ones  go  out  by  death,  lapses,  etc.  The 
new  ones  come  In  on  tbe  faith  6f  tbe  lia- 
bilities and  present  business  appearance  of 
tbe  company.  Can  a  member  be  permitted 
to  allow  the  termination  of  bis  policy  to  con- 
tinue without  protest,  or  objection  In  any 
form,  thereby  Indnclng  persona  to  become 
members  on  the  faith  that  he  has  no  pro- 
spective claim  on  tbe  company,  and  yet  his 
representative,  years  afterwards,  compel 
these  members  to  pay  the  policy  tbe  same 
as  if  nothing  had  occurred?  Tbe  deceased 
was  a  physician — a  man  of  Intelligence.  He 
knew  the  basis  upon  which  the  company  was 
founded.  Its  mode  of  insurance,  and  manner 
of  collecting  funds  to  pay  death  -tosses.  He 
knew  that  be  was  dropped  from  membership 
of  the  company,  and  never  aaked  for  rein- 
statement It  was  bis  duty  to  act  In  ac- 
cord with  the  natural  thought  and  bent  of 
any  reasonable  man,  and  have  taken  some 
step  In  opposition  to  this  action,  if  be  meant 
to  look  upon  the  insurance  aa  a  subsisting 
contract  Not  having  done  so,  it  Is  Incon- 
ceivable that  be  considered  himself  connect- 
ed with  tbe  company  at  tbe  time  of  bis 
death. 

Plaintiff  has  found  no  way  to  meet  the 
foregoing  suggestions  ezc^t  by  the  bare  as- 
sertiOD  that  Dr.  Johnson  had  a  right  to  re- 
main passive;  and,  further,  that  acaoles- 
cence  or  sbandonraent  was  not  pleaded  and 
that  no  Instructions  were  asked  on  that 
head.  We  liave  already  shown  that,  in  the 
drcamstancea  here  Inrolved,  pasaivltr  la 
acqnleflOHic&  The  answer  of  deCmdant  does 
espedally  plead  the  acqolescenoe  of  Johnson 
for  Ave  years  up  to  his  death.  There  was 
no  diqnita  in  the  evidence  on  this  point,  and 
the  defendant  asked  the  only  Instruction  it 


could  aak  consiatent^  with  the  law  as  we 
have  stated  it,  and  that  was  a  peremptory 
direction  to  the  Jury  that  plaintiff  had  not 
made  a  case  on  the  evidence  and  could  not 
recover.  This  tlie  court  refused,  and,  I 
mink,  erred  in  so  doing. 

I  deem  the  decision  of  tlie  majority  In  con. 
diet  with  Eonta  St  Louis  Stock  Exchange. 
189  Ho.  26.  67  S.  W.  969;  and  the^ollowing 
decisions  of  the  8t  Louia  Court  of  Appeals: 
Glardon  v.  Supreme  Lodge  E.  of  P.,  60  Mo. 
App.  46;  Miller  v.  Grand  Lod^e,  72  Mo.  App. 
499;  Lavin  T.  Grand  Lodge  A.  O.  U.  W., 
112  Mo.  App.  1,  86  S.  W.  600;  Bange  v.  Su- 
preme Council  Legion  of  Honor,  128  Mo. 
App.  461.  105  S.  W.  1092. 

The  case  should  therefore  be  transferred 
to  the  Supreme  Court  for  final  determination. 


WOLFE  V.  STATE. 
(Supreme  Court  of  Arkansas,  June  17, 1912.) 

1.  Intoxicating  Liquoas  (|  236*)— Wbong- 
ruL  Sale— Sale  Tiiboooh  Aoikts— Aoen- 
CY — Question  fob  Jubt. 

In  a  prosecution  for  selling  liquor  on  a 
boat  in  the  Missisaippi  river,  evidence  held  to 
warrant  a  fiodiog  that  defendant  was  tbe  pro- 
prietor In  absolute  control  of  the  boat,  and 
that  tbe  persons  who  made  the  sale  were  his 
serranta. 

[Bd.  Note.— For  other  eases,  see  Litozieating 
Lianors,  Cent  Dig.  H  800-822;  Dee.  DigTl 
236.*] 

2.  INTOXIOATINO  LIQ0OB8  (S  236*)— ClBCUH- 

STANTiAL  Evidence— AoENCT. 

Where  accused  was  charged  with  selling 
liquor  through  certain  aervanta.  the  fact  of 
agency  could  be  eatabOahed  by  drcnmstantial 

evidence. 

'  [Ed.  Note.— For  other  cases,  see  Intoxicating 
r^uora,  Cent  Dig.      300-^;   Dec.  Dig.  | 

3.  CsiMiNAi.  Law  (}  829*)— Instbuctions— 
Rbqubstb  to  Ch&sob. 

Keqnesta  to'  charge  may  be  properly  re* 
fused  where  the  instructions  given  correctly 
cover  every  phase  of  tbe  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2011;  Dec.  Dig.  S  829.*] 

4.  INTOXIOATINQ  LiQCOBS  (S  236*)— WBONO- 

FCL  Sau— Venus— Evidence. 

In  a  prosecntion  for  wrongful  sale  of  Ug- 
nor  on  a  boat  in  tbe  Missiasippi  river,  evidence 
held  sufficient  to  show  that  the  sale  was  made 
at  a  point  west  of  the  eastern  boundary  of 
the  stste,  .whether  such  boundary  was  the 
middle  of  the  main  channel  of  the  Mississippi 
river  as  located  at  the  time  of  the  adoption  of 
the  state  coDstitutioDs,  or  a  line  equidistant 
between  the  well-defined  and  ascertained  banks 
of  the  river  on  tlie  Arkansas  and  Tennesaee 
shores,  taking  into  consideration  the  erosions 
and  accretions. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
^uoTS,  Cent  Dig.  fS  SWi-S32;  Dec  Dig.  | 

Appeal  from  Circuit  Court;  Mlsslssiivi 
County;  W.  J.  Driver.  Judge. 

Joseph  Wolfe  was  convicted  of  sdlinf  liq- 
uor without  a  license,  and  he  appeals.  Af- 
firmed. 
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Joseph  Wolfe,  pro  se.  Hal  h.  Norwood, 
Atty.  Gen^  and  Wm.  H.  Bector,  Asst  Attj. 
Oen.,  for  tbe  State. 

rBAUENTHALk  3,  This  Is  an  appeal 
from  a  Jtidcment  convicting  tbe  defendant 
of  selling  liqnor  witfaont  lloense^  He  urges 
that  tile  Judgment  dionkl  be  reversed  0)  he- 
cause  th«  sTld^ce  was  Insnffident  to  show 
that  be  sold  or  aided  In  malclng  the  sale  of 
the  liquor;  or  (2)  to  iliow  the  venae  of  the 
alleged  offense;  and  (8)  because  the  court 
erred  In  its  rulings  on  certain  Instructions 
relative  to  the  venue. 

The  sale  was  made  on  a  boat  in  the  Mis- 
sissippi river  off  the  Arkansas  shore,  oppo- 
site Mississippi  county.  The  sole  witness 
who  testified  on  the  trial  of  the  case  was  the 
purchaser  of  the  liquor.  From  his  testimony 
it  appears  that  the  witness  went  aboard  the 
boat,  called  the  "Whisper,"  at  the  Osceola 
landing  in  Hlsslsslpid  county,  which  proceed- 
ed up  the  chaonel  for  a  distance  of  probably 
a  mile  to  tbe  next  landing.  Upon  the  boat 
thwe  was  a  barroom  where  intoxicating  liq- 
uors were  sold,  and  the  witness  went  on  the 
boat  for  the  purpose  of  purchasing  whisky. 
The  defendant  was  the  captain  and  master 
of  tbe  boat,  and  had  built  it  some  years  pri- 
or to  the  time  the  sale  Is  alleged  to  have  oc> 
currod,  and  had  been  engaged  since  building 
It  In  running  the  boat  at  and  between  these 
landings.  The  cleA  of  the  boat  collected 
from  tbe  witness  a  fare  of  10  cents,  and 
subsequoitly  went  behind  the  saloon  bar  of 
the  boa^  and  sold  the  whisky  to  him.  Dur- 
ing all  this  time  tlw  defendant  was  on  the 
boat,  acting  In  the  capacity  ot  its  captain 
and  master,  and  at  times  went  behind  the 
bar  and  saw  the  sales  of  whisky  made  by 
the  cl»k. 

[1]  It  is  urged  by  counsd^  tor  the  defmd- 
ant  that  there  was  no  testtmony  given  hy  the 
witness  oHmeeting  the  defendant  with  the 
sale,  either  directly  or  Indirectly,  and  that 
the  mere  tect  that  the  whisky  ms  sold  by 
the  cleric  of  the  boat  of  whidb  defendant 
was  captain  would  not  fasten  upon  him  any 
criminality  for  such  act  But  we  think  the 
evldaace  was  sufficient  to  warrant  the  jnry 
In  finding  that  the  def6n<tant  was  not  only  in 
absolute  control  of  Ute  boat  as  Its  captain, 
but  was  also  the  iwoprietOT  of  the  boat,  and 
that  all  the  employes  tliereon,  Indudlng  the 
detk,  were  his  servants  and  agoits. 

[2]  It  is  true  that  agency  Is  a  fact  which 
must  be  proved  hj  evidence;  but  the  fact  of 
agency  need  not  be  proved  by  direct  testi- 
mony. Circumstantial  evidence  Is  compe- 
tent and  sufficient  to  estabUsh  the  foct  ot 
agency.  As  was  said  in  the  case  of  Bell  v. 
State,  08  Arfc.  600,  126  S.  W.  1020:  "The 
relation  and  connection  between  tbe  princi- 
pal and  agent,  or  between  the  emifloyer  and 
servant,  may  be  shown  by  facts  and  drcmn- 
Btances  from  which  the  relation  may  be  In- 
ferred. AlQiougb  it  may  not  be  direcUy 
proved  that  the  alleged  servant  was  employ- 


ed or  authorised  to  make  the  Hl^l  sale, 
nevertheless,  if  the  focts  and  drcumstances 
introduced  in  evidence  are  sufficient  to  in- 
duce In  the  minds  of  the  Jury  the  bell^  that 
the  relation  of  employer  and  servant  did  ex- 
ist between  the  parties,  and  that  the  alleged 
servant  was  acting  for  the  employer  in  the 
forbidden  sale,  then  this  would  be  suffident 
to  sustain  a  conviction."  In  the  case  at  bar 
there  was  testimony  tending  to  prove  that 
the  defendant  had  built  this  boat,  and  was 
in  the  active  control  and  management  of  It 
and  present  at  the  time  of  the  sale.  From 
the  facts  and  drcumstances  adduced  in  evi- 
dence, the  Jury  were  warranted  In  finding 
that  he  was  the  proprietor  of  the  boat  and 
of  the  barroom  thereon,  and  that  the  clerk 
was  but  his  serrant  In  making  this  sale- 
The  Jury  were  tbe  Judges  of  tbe  testimony 
and  nlso  of  all  Inferences  of  fact  naturally 
and  legally  arising  therefrom.  From  these 
facts  adduced  In  evidence  and  the  infer- 
ences reasonably  t»  be  drawn  from  them  we 
think  there  was  evidence  authorizing  a  ver- 
dict finding  that  the  defendant  either  made 
the  sale  of  tbe  whisky  through  his  derk 
and  agent,  or  aided  and  abetted  him  in  mak- 
ing the  sale. 

[3}  The  Instructions  given  by  the  court 
were  sufficient  to  correctly  cover  every  phase 
of  this  Issne,  and  no  error  was  committed  In 
refusing  to  give  certain  Instructions  asked 
for  by  the  defendant  which  were  In  effect 
covered  by  those  which  were  given.  Dixon 
V.  State,  67  Ark.  495,  66  S.  W.  860;  Henry 
V.  State,  71  Ark.  674,  76  S.  W.  1071;  Dale 
V.  State,  00  Ark.  682, 120  S.  W.  889;  HcWU- 
liams  V.  State,  142  S.  W.  1147. 

[4]  It  is  contended  by  defendant  that  the 
state  failed  to  prove  the  venue  of  the  of- 
fense, and  that  the  court  erred  In  rulings 
whldi  It  made  upon  instructions  relative  to 
this  issue.  The  proof  of  tbe  venue  depended 
upon  proof  being  made  that  the  whisky  was 
sold  at  a  place  on  the  Mlsdsslppl  river 
which  was  west  of  the  eastern  boundary  of 
the  state  of  Arkansas;  for,  If  the  sale  was 
made  at  a  point  east  of  that  boundary  line, 
It  was  outside  of  the  state.  Upon  this  Issue 
the  defendant  requested  the  court  to  Instmct 
the  Jury  that  the  eastern  boundsry  line  of 
the  state  of  Arkansas  opposite  the  Osceola 
district  of  Mississippi  county  is  the  middle 
of  the  main  channd  of  the  Mlssissli^i  river 
as  the  same  was  located  at  the  time  of  the 
adoption  of  the  Gonstltutlon  of  187^  and 
that  the  burden  of  proving  such  location 
rested  upon  the  state.  Similar  Instructions 
were  asked  with  reference  tn  the  dates  of 
the  Constitutions  of  1886  and  of  1868.  The 
giving  of  each  of  these  instructions  was  re- 
fused by  the  court  Upon  the  part  ct  the 
state,  the  court  instructed  tlie  Jury  that 
the  boundary  line  between  the  states  of  Ar- 
kansas snd  Tennessee,  whidi  vras  the  east 
boundary  line  of  the  state  of  Arkansas  and 
of  Mississippi  coun^,  U  the  equidistant 
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point  m  middle  line  betwecD  the  well-defined 
and  ascntalned  banks  of  the  Mfmlsslppl  riv- 
er tm  the  Arkanaaa  and  Tennessee  shores  of 
said  liTer,  and  that,  In  determlnltag  the  lo- 
cation of  the  well-deflned  banks  of  the  Mls- 
rissippl  rlTer,  they  should  take  Into  consid- 
eration the  erosions  or  accretions  afTectlng 
either  of  said  banks  as  the  same  added  to 
or  took  away  from  snch  banks.  The  court 
farther  instructed  the  Jury  that  the  burden 
of  proof  rested  upon  the  state  to  establish 
the  jurisdiction  of  the  court  In  the  case;  in 
other  words,  that  the  state  must  show  by  a 
preponderance  of  the  evidence  that  the  al- 
lied sale  was  made  on  the  west  side  of  the 
middle  line  between  the  well-deflned  and  as- 
certained banks  of  Arkansas  and  Tennessee 
in  the  Mississippi  river. 

The  location  of  the  eastern  boundary  line 
of  the  state  of  Arkansas  and  of  Mississippi 
county  was  discussed  and  determined  by  this 
court  in  the  opinion  rendered  by  Mr.  Justice 
Eakin  In  the  case  of  CessUl  v.  State,  40  Ark. 
501.  That  case  was  an  appeal  from  a  judg- 
ment convicting  tbe  defendant  of  an  Illegal 
sale  of  liquor  made  on  a  boat  anchored  in 
the  Mississippi  rtver  oil  the  Arkansas  shore 
and  opposite  Mississippi  county.  Tbe  re- 
spective instructions  asked  by  tbe  state  and 
the  defendant  in  the  case  at  bar  give  the 
constructions  placed  upon  the  opinion  ren- 
dered in  the  above  case  by  them,  respective- 
ly. We  do  not  deem  it  necessary  for  a  prop- 
er determination  of  this  case,  however,  to 
para  ufton  the  correctness  of  the  instructions 
requested  by  tbe  defendant,  or  tbe  question 
as  to  whether  or  not  the  Instructions  given 
by  the  fwurt  ui>on  this  Issue  were  a  correct 
statement  of  the  principle  announced  In  the 
above  opinion  defining  the  location  of  that 
bonndary;  for,  If  the  Instructions  requested 
by  the  defendant  are  a  correct  statement  of 
the  law  relative  to  the  location  of  the  east- 
em  boundary  line  of  the  state  and  of  Missis- 
sippi county,  and  should  have  been  given, 
we  think  that  the  uncontroverted  testimony 
shows  thaC  the  sale  of  the  liquor  was  made 
at  a  point  west  of  that  line,  and  therefore 
in  Mississippi  county.  There  was  only  one 
witness  who  testified  In  this  case,  and  the 
evidence  which  he  gave  shows  that  at  the 
time  the  sale  was  made  the  boat  was  on  the 
river  In  the  channel  between  tbe  Island  on 
the  east  thereof  and  the  Arkansas  shore  on 
the  west  On  the  west  aide  of  this  Island 
there  was  a  sandbar  making  a  well-defined 
bank;  and  the  river  flowing  between  this 
bank  and  the  Arkansas  shore  was  the  chan- 
nel of  navigation  and  commerce  at  the  time 
the  Bale  was  made.  This  channel  of  the  riv- 
er was  several  hundred  yards  In  wldQi. 
From  this  Island  eastward,  and  towards  the 
principal  bonk  of  the  Tennessee  shore,  the 
river  was  so  low  that  it  did  not  cover  .the 
Mud  or  land  on  that  side  to  the  Tennessee 
shors^  which  wu  moze  than  a  mile  from  the 


island.  The  witness,  however,  also  testified 
that  the  waters  of  the  river  did  run  at  high 
stage  between  tbe  island  and  the  Tennessee 
shore,  and  probably  did  so  at  the  time  of 
the  sale.  The  witness  testified  that  at  tb» 
time  of  the  sale  the  boat  had  not  gone  aa  far 
as  the  middle  line  between  the  west  bank  of 
the  Island  and  the  Arkansas  shore,  and  was 
nearer  to  the  Arkansas  shore  than  to  the 
bank  of  the  Island.  It  will  be  observed  that 
the  instrnctlons  given  by  the  court  defined 
the  eastern  boundary  of  the  state  as  the  mid- 
dle line  between  the  well-defined  and  ascer- 
tained banks  of  the  Mississippi  river  on  the 
Arkansas  and  Tennessee  shores,  and  that  tbe 
Instructions  requested  by  the  defendant  de- 
fined this  line  to  be  the  middle  of  the  main 
channel  of  the  Mississippi  river.  It  is  ar- 
gued by  counsel  for  the  state  that  the  main 
channel  of  the  Mississippi  river  has  no  ref> 
erence  to  the  channel  of  navigation  or  com- 
merce, but  that  the  middle  of  the  main  chan- 
nel of  said  river  Is  the  middle  line  In  the 
bed  in  which  the  main  stream  of  the  river 
flows  between  the  principal  banks  of  the  Ar- 
kansas and  Tennessee  shores,  and  tbat,  ac- 
cording to  the  uncontroverted  testimony,  the 
sale  was  made  at  a  point  far  to  the  west  of 
that  line.  He  further  argues  that  by  the  in- 
structions requested  by  the  defendant  the  de- 
fHidant  incorrectly  claims  that  tbe  main 
channel  of  the  Mississippi  river  Is  the  chan- 
nel of  commerce  and  navigation. 

But  whatever  may  be  the  contention  of 
the  defendant  In  this  regard  tbe  view  of 
tbe .  matter  most  favorable  to  tbe  defend- 
ant under  the  testimony  adduced  would  be 
to  consider  the  channel  between  said  is- 
land and  the  Arbensas  shore  as  the  main 
channel  of  the  Mississippi  river;  for.  If 
the  main  channel  of  said  river  was  fur- 
ther east,  it  would  make  the  line  of  the 
eastern  boundary  of  Arkansas  further  east 
from  the  place  where  the  sale  of  the  liquor 
was  made.  If  it  should  be  considered  that 
this  channel  between  said  island  and  the 
Arkansas  shore  is  the  main  channel  of  the 
Mississippi  river,  and  the  middle  line  of  that 
channel  Is  tbe  state's  eastern  boundary,  then 
tbe  uncontroverted  testimony  shows  that  the 
sale  of  the  liquor  was  made  west  of  that 
line  and  nearer  the  Arkansas  shore.  So 
that,  under  any  view  of  the  law  fixing  the 
eastern  bonndary  line  of  the  state,  tbe  un- 
controverted testimony  shows  that  toe  sale 
of  tbe  liquor  was  made  west  of  that  line- 
It  follows,  therefore,  that,  whether  the  rul- 
ings of  the  court  upon  the  Instructions  giv- 
en and  refused  upon  this  Issue  were  correct 
or  not,  the  defendant  could  not  have  been 
pl%Judlced  by  them.  Tbe  place  of  the  illegal 
sale  of  the  liquor  under  the  uncontroverted 
testimony  was  west  of  the  line  which,  under 
any  view  of  tbe  law,  could  be  deemed  the 
eastern  boundary  of  the  state. 
The  Jodgrawt  Is  accordingly  affirmed. 
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SPADRA  CREEK  COAL  CO.  v.  EUREKA 

ANTHRACITE  COAL  CO. 
(Supreme  Court  of  Arkansas.   June  17, 1912.) 
L  Flbadiko  (S  840*)— Lost  Pleading— Sob- 

STiTUTios  OP  Copies— Pbocedubb. 

The  substitution  of  copies  of  pleadinss  for 
lost  ori^nflls  without  complying  with  Kirby'a 
Dig.  gg  6504,  6506.  6508,  providing  for  order 
of  substitution  on  verified  petition  with  30 
days'  notice,  in  the  absence  of  contention  that 
the  substituted  pleadings  were  not  correct 
copies  or  that  defendant  wai  Injared  by  their 
filing,  was  not  erroneous. 

[Eid.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  »  1026-1032;  Dec  Dig.  i  34a*] 
2.  Minks  and  Minerals  (|  123*)— FxiOOOiHa 

OF  MlNE—LlABILIIT. 

The  owner  of  a  mine  on  a  higher  level 
may  permit  the  water  to  fiow  where  it  natural- 
ly will  in  the  course  of  ordinary  mining,  and  la 
not  boand  to  protect  a  mineowuer  upon  a  low- 
er level  from  such  water,  and,  if  an  Injury  is 
caused  from  such  natural  flow  of  the  water 
from  the  higher  level  to  the  lower,  there  is  no 
liability;  but  the  owner  of  a  mine,  who  causes 
water  to  flow  bito  an  adjoining  mine  which 
otherwise  woold  not  go  there,  or  to  go  there  at 
different  timet  or  In  qaantlties  greater  than 
it  otherwise  woul^  Is  liable  for  the  resulting 
damages. 

[Ed.  Note.— For  other  cases,  see  Mines  Aid 
MiueraU,  Cent  Dig.  9  245;  Dec.  Dig.  $  123.*] 

S.  Mines  and  Hinebau  (|  123*)— Ikjubibs 
TO  Real  Pbofebtt— rLOODino  LowEB-IdiT- 
KL  Mine. 

The  owner  of  a  mine  who  knew  of  the 
existence  of  abandoned  mines,  the  smaller  of 
which  was  filled  with  water,  without  ascertain- 
ing whether  there  was  any  connection  between 
the  old  mines,  or  the  quantity  of  water  therein, 
or  whether  the  water  was  oi  such  a  gualitr  as 
to  be  destructive  of  machinery,  and  without 
precautions  to  care  for  more  than  the  usu- 
al flow  of  water,  or  notice  to  the  owner  of  a 
lower  mine,  drilled  into  the  smaller  mine  and 
admitted  to  his  mine  a  large  quantity  of  water, 
knowing  that  it  would  flood  a  lower  mine  if 
he  did  not  prevent  it.  Beld,  in  an  action  by 
fhe  owner  of  the  lower  mine  for  flooding,  that 
the  owner  of  the  upper  mine  was  negligent  and 
liable  for  damages. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  245;  Dec.  Dig.  S  123.*] 

4.  Mines  and  Minerals  (§  125*)— Injuet  to 

Adjoining  Mine— Damaqbb. 

In  an  action  for  damages  from  the  flow  of 
water  into  plaintiff's  mine,  caused  by  defend- 
ant where  it  appeared  that  its  output  was 
from  175  to  200  tons  of  coal  per  day,  valued 
when  mined  at  $1.65  above  the  cost  of  produc- 
tion, that  it  was  at  an  expense  of  from  $25  to 
$30  per  day  for  20  days,  and  that  machinery 
valued  at  $400  was  destroyed,  and  other  ma- 
chinery damaged  by  corrosion,  a  verdict  of 
$1,000  was  not  excessive. 

[E!d.  Note.— For  other  eases,  see  Mines  and 
Minerals,  Cent  Dig.  {  247;  Dec.  Dig.  |  126.*] 

Appeal  from  Clrcnlt  Ooart,  Johnscm  Gonn- 
ty;  Hugh  Basbam,  JnOga 

Action  by  the  Enreka  Antbradte  Coal 
Company  against  the  Spadra  Creek  Coal 
Company.  Judgment  ft>r  plaintUT,  and  de- 
fendant appeals.  Affirmed. 

This  suit  is  for  damages  alleged  to  have 
been  caused  appellee  by  the  careless  and 
negligent  flooding  of  its  coal  mine  by  appel- 
lant  The  companies  own  and  operate  ad- 


joining coal  mines  In  Johnson  county;  the 
Spadra  Creek  Coal  Comimny's  mine  being 
north  of  the  Eureka  and  on  a  higher  level. 
The  coal  in  the  two  mines  Is  of  the  same 
vein  and  dips  from  south  to  north;  the  coal 
in  appellee's  mine  betag  lower  than  that  in 
appellant's.  There  was  an  underground 
opening  between  the  two  mines;  appellee 
having,  at  one  time,  in  mining  its  coal, 
crossed,  by  mistake,  the  dividing  line  and 
removed  some  coal  on  appellant's  side  tBere- 
of.  Appellant  mined  its  coal  up  to  the  line, 
and  they  were  thereby  connected  with  an 
opening  100  feet  or  more  in  width.  The  wa- 
ter  accumulating  In  the  Spadra  Creek  mine 
flows  naturally  into  the  Eureka.  There  were 
old  mine  workings  a  little  to  the  southeast 
of  the  Spadra  Creek  Company's  mine  on  a 
higher  level,  the  Red  Devil,  and  the  Great 
Western;  the  latter  being  upon  appellant's 
property  and  nearer  the  Spadra  Cre^  mine 
than  the  Red  Devil  on  the  land  of  a  differ^ 
ent  owner.  These  old  mines  had  been  aban- 
doned for  some  years,  and  it  was  generally 
understood  that  they  were  fllled  with  water, 
and  the  Spadra  Creek  people  also  understood 
that  the  underground  chamber  of  the  Great 
Western  was  of  five  to  eight  acres  in  ex- 
tent and  did  not  know  that  there  was  any 
communication,  or  opening,  between  it  and 
the  Red  Devil.  Its  manager  did  know  that 
there  was  water  In  the  Great  Western  and 
had,  at  one  time,  attempted  to  procure  a 
pump  and  boiler  from  another  company,  with 
which  to  take  the  water  out  of  same  from 
the  shaft  They  also  knew  the  old  works 
were  not  surveyed  and  mapped  when  they 
started  an  entry  in  the  direction  of  their  old 
mine.  The  state  mining  Im^pector  directed 
that  they  should  drill  ahead  of  the  work  at 
least  20  feet,  in  order  to  protect  the  miners 
from  a  sudden  breaking  through  Into  the  old 
mine.  "We  drove  one  hole  ahead  and  two 
flanking  holes  so  we  would  not  blow  through 
there  accidentally  and  let  the  water  into 
our  mine.  All  entries  In  that  direction  have 
been  driven  In  that  way  for  a  year  to  safe- 
guard our  miners.  Water  began  to  seep 
through.  We  had  the  mine  surveyed  again 
and  started  three  entries  for  the  old  air 
shaft  supposing  one  of  them  would  bring 
us  about  the  last  point  in  the  old  mine.  We 
abandoned  all  work  going  south  where  our 
coal  lay,  and  began  south  of  the  three  en- 
tries, where  we  meant  to  connect  with  the 
old  mine.  Our  first  east  of  the  three  en- 
tries struck  the  old  workings  November  22, 
1910."  This  was  the  statement  relative  to 
the  connection  made  with  the  old  mine  and 
the  underground  lake  made  by  the  manager 
of  appellant,  who  also  Eutid  that  he  had  no 
reason  to  believe  the  water  therein  wotild 
be  deep,  and  had  no  knowledge  of  its  connec- 
tion with  the  Red  Devil  and  the  40  acres  of 
water  therein,  east  of  the  property.  He  did 
not  know  of  the  connection  until  the  water 
began  to  flow  Into  ai^llanfs  mine  and  tD 
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fall  In  tbe  Red  Devil.  No  extra  prepara- 
tloos  were  made  appellant  compaDy  to 
take  care  of  more  than  the  asaal  flow  of  wa- 
ter In  the  operation  of  the  mine  In  antlci[>a- 
tdon  of  the  connection  with  the  old  mine,  nor 
did  It  give  appellee  company  any  notice  that 
It  had  come  so  near  to  the  old  mine  that  the 
water  was  seeping  through,  or  any  informa- 
tion that  It  bad  drilled  Into  the  water  in  the 
old  mine  at  all.  Appellees  first  had  Informa- 
tion of  the  release  of  the  water  when  Its 
superintendent  noticed  the  flooding  of  its 
mine  and  began  to  investigate  the  cause 
thereof.  After  the  water  began  flowing  Into 
their  mine  in  greater  quantities  than  they 
could  take  care  of,  they  made  ditches  carry- 
ing it  into  appellee's  mine.  The  manager 
said:  "There  was  a  natural  drainage  through 
our  mine  into  the  Eureka,  and,  when  we 
could  not  care  for  the  water,  it  flowed  onto 
th«n.  There  were  three  or  four  openings  of 
abont  100  feet  between  us,  made  by  the  Eu- 
reka, encroaching  on  our  land.  Every  effort 
was  made  to  try  to  take  care  of  the  water  aft- 
er we  struck  it  We  were  in  our  land  and  coal 
when  we  struck  the  Great  Western.  I  un- 
derstood there  was  about  40  acres  of  the 
Red  Devil,  but  only  from  B  to  8  acres 
of  the  Qreat  Western,  and  did  not  know 
that  there  was  any  connection  between  the 
old  mines.  We  knew  that,  unless  the  water 
was  prevented,  It  would  flow  into  the  Eure- 
ka; but  we  expected  to  prevent  It,  and 
would  have  done  so,  but  the  water  ate  up 
the  pipes  and  pump."  Appellant's  suiKrtn- 
tendent  stated:  "We  were  able  to  take  care 
of  only  abont  26  per  cent,  of  the  water,  and 
about  75  per  cent  of  It  went  Into  the  Eure- 
ka. I  made  the  little  ditches  to  throw  the 
water  into  their  mine  to  protect  our  air 
shaft  for  the  time  being.  At  the  time  we 
broke  through,  we  were  not  prepared  to  pro- 
tect the  Eureka  agali»t  7S  per  cent  of  the 
water.  I  think  we  could  have  handled  the 
water  If  It  had  not  caused  our  pumps  to 
play  out  I  refused  once  to  let  the  Eureka 
people  go  into  our  mine  after  we  struck 
the  water  and  was  doing  all  I  could  to  han- 
dle It.**  Appellee's  forces  fought  the  flood- 
to^  waters  for  20  days  at  great  expense; 
three  shifts  of  men  being  kept  at  work  elgbt 
hours  each  per  day,  at  an  expense  of  $25  or 
$30  dally  and  handled  the  water  with  the 
pumps  nntll  they  were  corroded,  rusted,  and 
destroyed  by  the  adds  In  the  water  and  Its 
boilers  greatly  Injured,  Anally  building  a 
2oO-gaIIon  water  box*  fastening  It  to.  the 
cage,  and  hoisting  it  out  with  ttiat  The 
mine  was  shut  down  for  20  days  on  account 
of  the  flooding.  At  the  time  Its  capacity 
was  ITS  to  200  tons  of  coal  per  day,  all  of 
which  was  being  disposed  of.  It  was  mined 
at  a  cost  of  about  $2.20  and  of  the  value  of 
$3.8S.  Two  pumps  of  the  value  of  $400  were 
destroyed  In  pumping  out  the  water.  The 
court  instmcted  the  Jury,  which  retnmed 
t  Tercet  in  appellee's  favor  for  $1,000,  and 
from  tUa  Judgmoit  appellant  appealed. 


The  papers  In  the  case,  the  complaint  and 
the  answer,  were  lost  or  misplaced,  and  the 
court  permitted  appellee  to  substitute  copies 
thereof ;  the  record  reciting:  "It  being 
shown  to  the  court  that  the  complaint,  an- 
swer, and  other  papers  heretofore  filed  In 
this  cause  are  lost  and  cannot  be  found, 
leave  is  by  the  court  given  to  the  plaintiff 
to  file  substituted  papers  In  this  cause  in 
lieu  of  the  original,  which  Is  accordingly 
done."  Appellant  moved  the  court  to  strike 
out  the  substituted  complaint  and  the  sub- 
stituted answer  from  the  flies,  because  they 
were  filed  without  notice  to  It  and  because 
the  proper  steps  were  not  taken  as  required 
by  statute  to  entitle  appellee  to  file  same, 
etc.  This  motion  was  overruled  and  excep- 
tions saved. 

W.  E.  Atkinson,  of  Olarksville,  for  appel- 
lant Cravens  &  Covington  and  Patterson  ft 
Ragon,  all  of  darkBvllle,  for  appellee. 

KIRBT,  J.  (after  stating  the  tacts  as 
above).  [1]  It  is  contended:  First,  that  the 
court  erred  in  allowing  copies  of  the  plead- 
ings In  the  case  to  be  substituted  fOr  the  lost 
originals  without  requiring  a  compliance 
with  the  statute  relating  thereto.  Sections 
6504.  6S06,  6608,  Klzby's  Digest  Appellant 
makes  no  contention  that  the  subetltuted  pa- 
pers wexe  not  correct  &^>iea,  and,  the  court 
having  found  them  to  be  such,  no  prejudice 
or  injuty  could  have  resulted  to  appellant 
from  Its  action  In  permitting  them  to  be  filed, 
and  the  court  committed  no  error  In  relnstat- 
lag  them  of  record.  Vt  Smith  Auto  &  Sup- 
ply Ca  t.  Nedry,  140  S.  W.  711«  28  L.  B.  A.  48. 

It  Is  insisted  by  appellant  that  it  had  the 
right  to  operate  Its  mine,  and  if ,  In  the  op- 
eration thereof,  It  was  flooded  with  an  on* 
usual  quantity  of  water  that  would  not  have 
flowed  IntQ  appellee's  ndne  but  for  t3ie  open- 
ing between  the  two,  wrongfully  made  by  ap- 
pellee In  crossing  the  dividing  line  In  its 
mining  operations  In  the  first  Instancy  it 
cannot  be  held  liable  for  the  resultant  dam- 
ages. 

The  court  Instmcted  the  Jury  that  the 
maklns  of  such  an  opening  or  connectiott  be- 
tween the  two  mines  in  that  way  would  not 
Justify  defendant  in  causing  a  greater 
amount  of  water  to  flow  Into  the  mine  of  ap- 
pellee than  sudi  as  would  result  ordinarily 
from  the  conduct  of  the  mining  operations  of 
aj^lant,  and  that  if  the  appelUint  knew  of 
the  existence  and  location  of  the  under- 
ground body  of  water,  or  by  the  exercise  of 
ordinary  care  should  have  known,  that  Its 
action  in  releasing  or  discharging  the  same  in- 
to its  own  mine  would  result  in  causing 
greater  quantities  of  water  to  flow  Into  the 
mine  of  appellee  to  the  damage  of  appellee 
and  that  appellant  willfully,  careleaa^,  or 
negligently  discharged  or  released  great 
quantities  of  water  into  Its  own  mine,  and 
that  it  flowed  in  great  quantities  into  the 
mine  of  the  appellee  the  appellee  could  re- 
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cover  for  the  damages  caused  thereby;  that 
It  vas  the  duty  of  appellant  to  exercise  or- 
dinary care  In  the  use  of  Its  property  In 
order  to  avoid  Injury  to  the  proi)erty  of  ap- 
pellee; that  if  it  carelessly,  negligently,  or 
willfully  discharged  the  water  from  the 
abandoned  mine  south  of  Its  workings  Into 
Its  own  mine,  and  the  same  flowed  through 
it  in  great  guaotltles  into  the  mine  of  ap- 
pellee to  its  damage,  and  that  if  appellant 
knew  at  the  time  It  released  the  water  Into 
its  own  mine,  or  could  have  known  by  the  ex- 
ercise of  ordinary  care,  that  same  would  flow 
into  the  mine  of  appellee  and  injure  and 
damage  it,  that  It  would  be  liable  therefor. 
It  also  told  the  Jury  that  if  apiwllant  acted 
In  the  matter  in  dispute  as  a  reasonably 
pmdent  person  would  have  done  in  his  own 
affairs,  it  was  not  liable,  and  that  in  order 
for  appellee  to  recover  it  must  show  that 
appellant's  work  In  connection  with  the  body 
of  water  underground  was  done  careless- 
ly, negligently,  and  in  dlsr^ard  of  appel- 
lee's rights. 

'  [2]  The  autboritleH  seem  to  agree  that  the 
owner  of  a  mine  on  a  higher  level  may  per- 
mit the  water  to  flow  where  It  naturally 
will  Id  the  course  of  ordinary  mining,  and 
Is  not  bound  to  protect  the  mineowner  upon 
a  lower  level  from  such  water;  each  mine- 
owAer  being  required  to  make  for  himself 
proper  provisions  for  drainage  and  against 
flooding  BO  tar  only  as  to  water  coming  into 
the  mine  In  a  natural  w&y  and  in  the  ordi- 
nary course  of  mining.  If  an  InJnry  is 
caused  from  the  natural  flow  of  the  water 
from  the  higher  level  to  the  lower  mine,  no 
liability  resalts;  bnt,  if  from  the  act  of  the 
party,  he  la  liable  for  it  The  Law  of  Mines 
and  Mining  In  the  IT.  S.,  Barrlnger  ft  Adams, 
630;  2  Snyder  on  Mlnei,  »  lOSO^  lOSl;  3 
litndl^  on  Mines,  807. 

"Where,  however,  Gie  owner  of  one  mine 
conducts  luto  the  adjoining  mine  water 
which  otherwise  would  not  go  there,  or 
causes  water  to  go  there  at  dUferent  times, 
or  in  quantities  greater  than  It  othn^lse 
would,  he  is  liable  for  the  damage  resulting." 
Law  of  Mines  &  Mining  in  IT.  S.,  supra. 

*'One  miner  may  not  tnm  or  pump  bis  wa- 
ter into  his  neighbor's  mine;  but  he  Is  not 
liable  if  it  goes  there  by  seepage  or  gravi- 
tation, if  induced  or  accelerated  by  no  act 
of  Ilia.  *  *  *  A  practical  application  of 
the  maxim,  'so  use  your  own  as  not  to  in- 
jure others,'  controls  In  such  cases.**  2  Sny- 
der on  Mines.  H  1051.  1054. 

One  of  the  text-writers  states  the  rule  de- 
ducible  from  the  authorities  as  follows : 
"It  la  the  duty  of  the  highest  proprietor, 
whether  hla  vein  be  the  one  which  contin- 
ues on  into  his  neighbor's,  or  whether  It  be 
an  upper  stratum  having  a  communication 
Into  a  lower  one,  to  take  all  reasonable  care 
of  his  debris  and  his  water;  but  he  Is  not 
carried  beyond  the  rule  of  ordinary  care,  nor 
nmde  responsible  for  conseqaencea  not  flow- 


ing from  negligence  or  willfulness.  If  he  as^ 
erates  bis  mine  in  a  careful  or  skillful  man- 
ner and  if  a  loss  occurs  therefrom  it  is 
damnum  al»que  injuria.  *  •  •  But  tbe 
owner  of  the  upper  mine  cannot  snlfer  th« 
flow  of  his  gangway  to  run  down  upon  the 
lower  mine,  when  by  reasonable  diligence  lie 
can  prevent  it.  And  whm  there  are 
two  mining  operations,  one  owner  workins 
on  the  upper  level  and  one  on  the  lower 
level  of  the  same  vein,  which  means  farther 
down  on  Its  dip,  the  owner  of  the  upper 
level,  operating  in  the  most  approved  method 
and  with  care,  is  not  required  to  control  the 
natural  flow  of  the  water  downward;  that 
Is,  such  water  as  may  percolate  through  fis- 
sures or  otherwise,  and  which  be  cannot  con- 
trol by  the  exercise  <tf  reasonable  care  and 
prudence."   Byhder  on  Mines,  I  1068. 

In  England,  an  estrone  or  stricter  mle  of 
liability  was  laid  down.  In  tbe  case  of 
Fletcher  v.  Bylands,  U  R.  I  Bxdiq.  2^ 
holding  In  effect  that  whenever  a  person 
brings  or  ke^  upon  his  land  anytlilnK  like- 
ly to  do  mischief  if  It  escapes,  whetlier 
beasts,  water,  fllth,  or  stenches  that  he  does 
so  at  his  peril,  bebig  liable  for  all  damages 
ensning  to  his  neighbor.  If  -he  falls  to  keep 
it,  water  especially,  propwly  oa  hla  own 
property;  bnt  JBter  modified  to  some  extent 
In  Fletcher  v.  Smith,  2  L.  B.  Ajn>.  Cases  T81. 

[9]  This  case,  however  was  not  tried 
on  the  theory  of  liability  for  a  dangeroaa 
agency,  water,  allowed  to  aocamnlato  upon 
awellanf B  premises  and  escape  thnefrom, 
cauBlng  injury  to  the  adjoining  owner,  ap- 
pdlee,  but  upon  the  theory  of  n^llgence  of 
appellant  In  permltttng,  or  causing,  great 
quantitleB  of  watw  to  escape  and  be  dla- 
cbai^ed  into  Its  own  mine,  knowing  at  the 
time  that  It  wonid  flood  the  mine  of  appel- 
lee unless  prevented  and  without  making 
any  preparations  to  prevoit  It  so  doing. 

Appellant  knew  of  the  exlateice  ot  the 
old  mines,  that  they  were  near  together,  one 
of  about  40  acres  In  extent,  the  smaller  of 
from  S  to  8  acres  upon  its  land,  that  both 
had  been  long  abandoned,  and  that  the  Great 
Western  was  fllled  with  watw.  It  made  no 
effort  to  ascertain  whether  there  vras  any 
connection  between  the  old  mines,  although 
it  knew  there  was  no  map  of  the  workings 
before  drilling  into  the  Or^t  Western  and 
releasing  the  large  quantity  of  water,  known 
to  be  thw^,  into  Its  mine,  although  It 
knew  It  would  flood  appellee's  mine,  If  not 
prevented  by  it  It  gave  appellee  no  notice, 
after  the  water  began  to  seep  into  the  mine 
and  before  it  was  released  by  It,  that  they 
were  abont  to  release  the  water,  that  appel- 
lee might  take  such  precautions  as  It  deemed 
necessary  for  its  protection;  Its  only  excuse 
being  that  it  expected  to  be  able  to  take  care 
of  the  water  In  its  old  mine,  and  did  not 
know  ot  its  connection  with  the  other  old 
mine,  and  that  all  the  water  therein  would 
be  discharged  as  weU. 
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The  exercise  of  ordinary  care  would  have 
required  that  It  make  reasonable  effort  to 
ascertain  Uie  qnaotlty  of  water  that  woald 
be  dlacliarged  by  drilling  Into  the  old  mine 
and  the  kind  of  water,  if  it  was  dangeroas 
to  and  destructive  of  machinery,  with  which 
It  expected  to  pump  it  out,  as  well  as 
proper  preparation  to  take  care  of  the  flow 
and  prevent  injury  to  the  edjoinlns  proprie- 
tor, and  also  that  It  should  have  given  notice 
to  appellee  of  Ita  proximity  to  the  under- 
ground body  of  water  and  of  Its  intention 
to  release  same,  that  it  could  have  had  an 
opportunity  to  protect  Itself,  Having  failed 
to  dp  any  of  tbese  things,  the  Jury  were 
warranted  In  finding  It  negligent  and  holding 
it  liable  for  the  Injury. 

[4]  The  mine  was  closed  for  20  days;  ita 
output  at  the  time  being  from  175  to  200 
tons  of  coal  per  day,  produced  at  a  cost  of 
$2.20  per  ton  and  of  the  value  of  $3.85,  when 
mined.  Appellee  was  at  an  expense  of  from 
$25  to  $30  per  day  for  20  days,  In  attempting 
to  remove  the  water  from  Its  mine,  and  its 
pumps,  of  the  value  of  $400,  were  destroy- 
ed, and  the  boilers  and  engines  of  Its  min- 
ing machinery  badly  damaged  by  the  corrod- 
ing acids  of  the  water.  Under  the  drcnm- 
Btances,  we  do  not  regard  the  damages  of 
$1,000  assessed  by  the  jury  as  excessive. 

TI.  If  the  allegations  of  incorporation  of 
appellee  can  be  regarded  as  put  In  issue  by 
the  answer  that  appellant  bad  not  sufflclent 
knowledge  and  Information  to  form  a  belief 
about  whether  it  was  a  corporation,  we 
think  there  was  sufflclent  evidence  to  show 
that  It  was  incorporated. 

Finding  no  prejudicial  error  in  the  rec- 
ord, tbe  Judgment  la  affirmed. 


MISSOURI  &  N.  A.  R.  CO.  T.  DUNCAN. 
(Supreme  Court  of  Arkansas.   June  17,  1912.) 

1.  Railboads   (S  275*)— PEBfion  Loauiho 

CaK— AcnONA'&LE  NEOnaKNCB. 

Where  an  employ^  of  a  shipper  was  en- 
gaged in  loading  bolts  at  the  express  InTitatlon 
of  the  railroad  company,  the  act  of  the  com- 
pany in  moving  the  car  without  exerdsiDg  ordi- 
nary care  to  warn  bim  was  actionat)le  negli* 
fence,  regardless  whether  the  impact  against 
the  car  and  its  movement  was  with  unusual 
and  unnecessary  force. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  873-877;  Dec  Dig.  1  276.*] 

2.  Bailboads    (1  275*)— FSBBOir  LoADma 

CA>— DUTT  TO  WABIf. 

The  duty  of  the  railroad  company  to  give 
waning  In  such  case,  being  only  to  exercise 
ordinary  care  in  respect  thereto,  was  not  abso- 
lute. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Ont.  Dig.  IS  873-877;  Dec.  Dig.  |  275.*] 

3.  APPEAL  AlfD  Ebbob  ({  282*)— Objeoxiokb 
TO  Inemucnoif— SuFTiciBNOT. 

Where  an  Instruction  In  a  negUgmce  ease 
was  erroneous  in  that  it  made  the  duty  to  give 
warning  absolute  and  not  dependent  upon  the 
exerdse  of  reasonable  care  to  give  warning, 
an  obJectioB  on  tbe  ground  that  failure  to 


give  the  warning  was  not  an  act  of  negligence, 
regardless  whether  the  defendant  exercised 
reasonable  care  to  give  it,  was  insufficient  to 
present  the  error  for  review. 
-  [Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  »  1361,  ISftB,  1^,  1430^ 
1431;  Dea  Dig.  S  St2.*] 

4.  RAILBOAnS    (8    282*)  —  I^BSOR  ]>>ADIHO 

Cak— In  BTEucTi  OH  8— Conflict. 

In  an  action  for  injuries  to  an  employtf  of 
a  shipper  from  the  sudden  moving  of  the  car 
which  he  was  loading,  an  iostruction,  that  the 
only  duty  required  of  tbe  defendant  railroad 
company  as  to  giving  notice  was  "to  exercise 
ordinary  care  in  eiving  tbe  information  to  the 
hands  in  tlie  car,"  was  not  in  conflict  with  an 
instruction  that  it  was  the  defendant's  duty 
to  give  notice  to  the  hands;  the  effect  of  the 
former  being  merely  to  tell  the  jury  the  man- 
ner in  which  the  notice  should  be  given,  and  of 
the  latter  to  tell  them  that  it  should  be  given. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {$  910-823;  Dec.  Dig.  S  282.*] 

6.  Appeal  ano  Erbob  (|  1053*)  —  Habicubb 
Ebrob— Admission  of  Evidence. 

The  admission  of  evidence,  in  sacb  case, 
that  the  plaintiff  was  a  married  man  with  a 
fandly,  consisting  of  a  wife  and  four  cliildren, 
was  barmless,  where  the  court  Instructed  the 
jury  to  disregard  such  testimony  and  the  ver- 
dict was  not  such  as  to  indicate  that  they  had 
considered  it  in  fixing  the  amount  of  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  4178-4184;  Dec.  Dig.  S 
1053.*] 
Wood,  J.,  dissenting. 

Appeal  from  Circuit  Conrt,  Searcy  Oovnty ; 
George  W.  Reed.  Judge. 

Action  by  J.  G.  Duncan  against  tbe  Mis- 
souri &  North  Arkansas  Ballroad  CJompany. 
From  a  judgm^t  for  plalntlfr,  dtfendant  ap- 
peals Affirmed. 

8.  W.  Woods,  of  HarshftU,  tot  amt^lant 
Troy  Pace,  of  Harrlstm,  and  J.  Herrlck 
Moore  and  W.  B.  Smith,  twth  of  Lltfle  Bock, 
for  appellee. 

FRAUENTHAI^  J.  Tbia  Is  an  action  tai- 
atituted  by  J.  O.  Duncan  to  recover  from  the 
Missouri  ft  North  Arkansas  Railroad  Com- 
pany damages  for  personal  Injuries  which  ha 
alleged  he  sustained  on  account  of  Its  neg- 
ligence. The  plalntlfr  was  an  employ^  of  ttte 
Pekin  Stave  &  Manufacturing  Company, 
which  was  engaged  In  shipping  over  the  de- 
fendant's railroad  stave  bolts  which  It  ob- 
tained along  its  line.  On  the  day  of  the  In- 
jury, plaintiff  was  loading  stave  bolts  Into  a 
freight  <»r,  which  was  placed  by  the  defend- 
ant upon  its  track  at  a  point  between  its 
stations  Alberry  and  Shirley.  After  placing 
the  car  at  this  point,  in  order  that  plalntlfF 
and  liis  fellow  workmen  might  load  It  with 
the  stave  bolts,  the  defendant  detacbed  the 
engine  and  other  cars  and  carried  them  down 
the  track  for  several  hundred  yards.  Some 
time  thereafter,  while  the  plaintiff  was  In 
the  car  stacking  the  stave  bolts,  the  engine 
with  the  other  cars  attadied  returned  in  or- 
der to  couple  to  and  move  It  In  doing  so, 
it  atmck  the  car  with  force  and  violence, 
causing  the  bolts  to  tM.  One  of  these  bolts, 
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welgtilnff,  as  0119  of  the  wltnenMS  eatlmatedt 
from  75  to  200  ponnda,  fell  on  plalntUTs 
Tight  foot,  breaking  Beveral  of  the  bones 
and  Injuring  him  painfully  and  severely.  He 
was  confined  to  hia  room  on  aCfiount  of  ttie 
injniy  for  more  than  six  weeks,  and  at  the 
time  of  the  trial  fals  foot  was  again  examined 
by  physicians,  amongst  whom  was  one  rep- 
resoitlng  the  defendant,  and  there  was  testi- 
mony given  by  these  phyaldana  Indicating 
that  the  injury  might  be  permanent 

The  acts  of  negligence  diarged  against 
the  defendant  consisted ;  (1)  In  throwing  the 
oigine  and  cars  with  unusual  and  unneces- 
sary force  and  violence  i^alnat  the  car  In 
which  the  plaintiff  was  at  work ;  and  (2)  in 

•  backing  the  engine  and  cars  agatnat  this  car 
without  giving  any  warning  or  notice.  The 
testimony  relative  to  both  these  alleged  acts 
tk  negligence  la  conflicting.  On  the  part  of 
the  plaintiff,  the  testimony  tended  to  prove 
that  the  engine  and  cars  backed  at  a  rapid 
rate  of  speed  and  struck  the  car  in  which 
the  plaintiff  was  at  work  with  unusual  and 
unnecessary  force  and  violence,  causing  the 
bolts  to  fall  on  plaintiff.  On  the  part  of  the 
defendant  however,  the  testimony  tended  to 
show  that  the  impact  of  the  cars  was  made 
in  the  cnatomary  manner  and  with  no  more 

-  force  than  was  ordinarily  incident  to  making 
such  coupling.  The  testimony  on  the  part 
of  the  plaintiff  tended  also  to  prove  thaVno 
warning  signal  by  bell  or  whistle  and  no 
notice  of  any  kind  was  given  by  the  defend- 
ant or  any  one,  of  the  approach  of  the  en- 
gine and  attached  cars  before  the  coupling 
was  made.  On  the  other  hand,  the  evidence 
on  the  part  of  the  defendant  tended  to  prove 
that  It  gave  warning  by  bell  or  whistle  as 
the  engine  approached  the  car,  and  also  that 
another  workman  In  the  car  where  plaintiff 
was  situated  cried  out  that  the  engine  was 
approaching  to  make  the  coupling  and  warn- 
ing the  workmen  therein.  The  trial  result- 
ed In  a  verdict  In  favor  of  the  plaintiff  for 
|i800  damages.  The  defendant  seeks  by  this 
appeal  a  reversal  of  the  Judgment  entered 
on  that  verdict  upon  two  grounds,  because 
the  court  erred :  First,  In  giving  certain  In- 
«tructlona  at  plaintiff's  request;  second,  tn 
admitting  certain  testimony  ovw  Its  objec- 
tion. 

The  court  charged  the  Jury  that  before 
they  would  be  warranted  in  finding  for  the 
plaintiff  in  any  sum,  he  most  establish  by  a 
preponderance  of  the  evidence  that  he  re- 
ceived the  injuries  complained  of  by  reason 
of  the  negligence  of  the  defendant  or  Its  em- 
ployes In  making  the  coupling,  and  proceed- 
ed to  Instruct  the  Jury  further,  as  follows: 
"If  you  should  find  from  a  preponderance  of 
the  evidence  In  this  case  that  said  coupling 
was  made  with  unnecessary  or  unusual  force, 
or  that  the  defendant  failed  to  give  plaintiff 
due  notice  of  making  said  coupling,  and  that 
the  plaintiff  was  injured  by  reason  of  the 
use  of  unnecessary  or  unusual  force  In  mak- 


ing said  coupling,  or  on  account  of  defend- 
ant's negllgoice  in  falling  to  give  plaintiff 
reascmable  notice  that  said  coapling  was 
about  to  be  made,  you  will  find  for  the  plain- 
tiff such  damages  as  he  may  hare  establish- 
ed GuLt  be  snstalned  cm  account  of  sdcta  neg- 
ligence, if  any,  by  a  preponderance  ot  the 
evldoice.**  In  another  Instmctlon,  the  court 
chai^  tbe  Jury  as  follows:  "(3)  I  Instruct 
yoa  that  the  defendant  railroad  company 
owed  a  duty  to  the  plaintiff  of  using  ordi- 
nary caution  and  prudence  in  protecting  him 
and  preventing  injury  to  him  while  in  its 
cars  on  Its  line  of  road,  and  if  you  ahonld 
find  that  It  failed  to  give  notice  that  n  said 
coupling  would  be  made,  or  used  onnsnal 
or  unnecessary  force  In  making  said  coup- 
ling, and  that  the  plaintiff  was  Injured  there- 
by, thai  that  would  constitute  n^llgenee  on 
the  part  of  the  def^dant** 

It  Is  ui^ed  by  counsel  for  the  dtfndant 
that  these  Instructions  are  erroneous  becanm 
they  charge  the  Jury  that  actionable  negli- 
gence resulted  either  by  reason  of  making 
the  couplhig  with  unnecessary  and  unusual 
force  or  by  reason  of  a  failure  to  give  thnely^ 
notice  that  tbe  coupling  would  be  made.  It 
is  conceded  that  it  would  be  an  act  of  neg- 
ligence to  make  the  coupling  with  unusual 
and  unnecessary  force  and  violence;  but  it 
is  claimed  that  It  would  not  be  an  act  of 
negligence  to  fall  to  give  notice  of  the  Inten- 
tion to  make  snch  coupling  If  It  was  made 
with  due  care  and  without  any  unusual  or 
unnecessary  force  or  violence.  We  do  not 
think  this  contention  Is  correct 

[1]  The  plaintiff,  with  his  fellow  workmen, 
was  engaged  In  loading  this  car  with  bolts 
not  only  with  the  knowledge  of  defendant 
and  those  in  chai^  of  its  train  at  the  time, 
but  at  Its  express  i^ivltatlon  and  direction. 
While  thus  engaged  at  this  work  In  the  car, 
tbe  defendant  owed  to  plaintiff  the  duty  t» 
exercise  reasonable  and  ordinary  care  and 
precaution  In  the  movement  of  its  engine  and 
cars  to  avoid  Injuring  him.  To  exercise  or- 
dinary care  In  moving  or  Interfering  with 
the  car  In  which  it  knew  that  plaintiff  was  at 
work,  It  was  incumbent  upon  the  defendant 
to  give  timely  warning  or  reasonable  notice 
of  Its  intention  so  to  do.  In  the  absence  of 
negligence  on  the  part  of  the  plaintiff,  the 
failure  to  give  such  notice  or  warning  of  the 
intended  movement  of  such  car  was,  we 
think,  under  the  circumstances  of  this  case^ 
an  act  of  negligence  fixing  upon  the  defend- 
ant a  liability  for  an  injury  directly  result- 
ing therefrom,  whether  the  Impact  against 
tbe  car  or  the  movement  thereof  was  made 
with  unusual  and  unnecessary  force  and  vio- 
lence, or  not  In  3  Elliott  on  Railroads,  | 
1265C,  It  Is  said:  "Shippers  and  consignees 
of  freight  on  railroad  premises  for  the  pur- 
poses of  loading  and  unloading  cars  are 
properly  there,  •  *  •  and  the  railroad 
company  Is  bound  to  use  reascmable  care  to 
avoid  Injuring  them  while  00  engaged.  If 
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sacb  persons,  wbtle  90  engaged,  and  wlthont 
oegllgrace  on  their  part  other  tban  that  In- 
attention to  their  own  safety  which  an  ab- 
Borptlon  in  the  duties  In  which  tbej  are  en- 
gaged naturally  produces,  are  hurt  by  the 
negligence  of  the  railroad  com[>an7,  they 
hare  an  action  for  damages."  And  it  Is 
farther  said  that  It  Is  tbe  duty  to  warn  such 
shippers  or  consignees  of  tbe  Intention  to 
switch  cars  over  a  trade  on  which  their  car 
Is  placed,  and  that  such  persons  do  not  as- 
some  tbe  risk  of  Injuries  arising  from  this 
cause.  In  the  case  of  L.  R.  ft  H.  S.  W.  B. 
R.  Co.  T.  McQneeney,  78  Ark.  22,  92  S.  W. 
1120,  It  was  held  that,  where  a  drayman  was 
engaged  In  unloading  a  car  upon  tbe  rail- 
road company's  track.  It  was  the  duty 
of  tbe  employs  of  the  company  to  give  no- 
tice or  warning  to  the  drayman  of  the  ap- 
proach of  a  switch  train,  and  a  failure  to 
give  such  timely  notice  or  warning  was  an 
act  of  negligence  on  the  part  of  the  railroad 
company,  subjecting  It  to  liability  for  an 
Injury  conse<iaent  thereon.  St.  L.,  I.  M.  ft 
S.  R.  Co.  V.  Clements,  93  Ark.  15,  123  S.  W. 
783.  To  the  same  effect,  see  Central  of 
Georgia  R.  R.  t.  Duffey,  116  Qa.  346,  42  S. 
E.  510;  L.  ft  N.  Ry.  v.  Smith  (Ky.)  84  S. 
W.  756;  L.  ft  N.  Ry.  v.  Farrls  (Ky.)  100  S. 
W.  870;  Hadley  t.  L.  B.  ft  W.  By.  Co.  (Ind. 
App.)  46  N.  E.  935  ;  23  Am.  ft  Eng.  Enc.  Law, 
739  ;  83  Cyc.  811. 

[2,  3]  It  was,  howerer,  the  Axtty  of  the  de- 
fendant only  to  exercise  ordinary  care  in 
giving  the  warning  or  notice  of  the  Intended 
movement  of  the  car,  and  not  its  absolute 
dnty  to  give  such  notloe  or  warning  to  each 
person  working  at  such  car.  Tbe  above  in- 
Btmctiotis  were  faulty  In  falling  to  state  that 
the  defendant  owed  only  tbe  duty  to  plaintiff 
to  exercise  ordinary  care  In  giving  blm  no- 
tice or  warning  of  the  Intentlou  to  couple  to 
or  move  the  car  In  which  he  was  at  work. 
The  defendant,  however,  in  making  spedflc 
objection  to  these  Instructions,  did  not  base 
It  nprai  that  ground,  but  on  the  ground  that 
a  fftUure  to  give  the  notice  or  warning  was 
not  an  act  of  negllsence^  wbether  the  defend- 
ant did  or  did  not  ezerelae  ordinary  care  to 
BiTe  tlw  notice.  The  purpose  of  making  an 
objection  spedflcally  to  an  Instruction  Is  to 
call  to  tile  attention  of  tbe  trial  conrt  the 
exact  error  complained  so  as  to  give  It 
an  opportunity  to  correct  the  instruction  tn 
that  particular.  Tbe  defendant  did  not  base 
its  objection  to  tbese  instmcaona  iu>on  tbe 
ground  that  they  ebould  have  stated  that 
the  defendant  ms  only  bound  to  exercise 
ordinary  care  In  making  the  coupling,  or  to 
exercise  ordinary  care  In  giving  notice  or 
warning  of  the  intention  to  make  the  cou- 
pling. In  the  aMence  of  an  objection  to  these 
instructions  made  q>eciflcal1y  upon  this 
ground,  the  defendant  is  not  to  a  position  to 
now  take  advantage  of  this  teult  In  these 
Instructions,  which  is  really,  we  think,  one  of 
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[4]  It  is  urged,  however,  that  sucb  specif- 
ic objection  was  In  effect  made  by  asking 
and  obtaining  the  following  Instruction :  "(10) 
The  only  duty  required  of  defendant  com- 
pany with  reference  to  giving  notice  of  the 
coupling  Is  to  exercise  ordinary  care  In  giv- 
ing the  Information  to  the  bands  in  the 
car" — which,  It  Is  urged,  is  in  conflict  In  this 
particular  with  the  above  instructlone  given 
by  the  court;  and  they  Invoke  tbe  rule  that 
It  Is  reversible  error  to  give  Instructions 
which  are  In  conflict.  But  we  do  not  think 
that  said  instruction  asked  for  by  and  given 
on  the  part  of  the  defendant  was  In  conflict 
with  the  above  instructions  given  on  tbe  part 
of  tbe  plaintiff.  Tbe  instruction  given  on 
tbe  part  of  the  defendant  simply  told  the 
Jury  that,  In  giving  such  notice,  the  defend- 
ant was  required  only  to  exercise  ordinary 
care  in  giving  the  Information.  The  effect 
of  this  latter  instruction  was  simply  to  tell 
the  jury  the  manner  In  which  the  notice  re- 
quired by  the  instructions  given  on  tbe  part 
of  the  plaintiff  should  be  given,  and  there- 
fore was  In  conformity  with  tbem,  instead  of 
being  conflicting. 

[I]  During  the  examination  of  the  plaln- 
tiff  as  a  witness,  be  was  asked  by  his  eonnsel 
If  he  was  a  married  man,  to  which  he  re- 
plied that  he  was.  He  was  then  asked  what 
fttmlly  he  bad,  and  he  answered  that  his 
fomlly  consisted  of  a  wife  and  four  children. 
Thereupon  the  defendant's  counsel  objected 
to  this  testimony,  and  the  court  sustained 
the  objection  and  said  to  tbe  jury,  "ton  will 
not  consldM  wbethw  he  has  a  family  or  not" 
Counsel  for  plaintiff  then  said  that  be  was 
examining  the  witness  only  as  to  his  m«ital 
condition  and  feeling  at  tbe  time  of  the  in- 
jury. Thereupon  the  court  said  tint  the 
question  could  be  asked  fftr  that  purpose, 
"but  not  for  the  purpose  of  increasing  the 
damages  at  aU."  It  is  earnestly  contended 
that  the  court  erred  in  permlttliig  Uie  plaln- 
tUT  to  give  this  tffltlmony.  In  tbe  case  of 
St  If.,  I.  M.  ft  S.  B.  Go.  T.  Adams,  74  Ark. 
326,  85  S.  W.  768,  86  S.  W.  287.  109  Am.  St 
Rep.  86,  it  was  held  that,  in  an  action  for 
damages  for  personal  injury,  evidence  as  to 
the  size  of  plaintiff's  flunlly  Is  incompetent 
In  tile  subscQuent  case  of  Ballway  Co.  t. 
Batsel,  140  B.  W.  726,  this  raUstg  was  ap- 
proved and  followed.  But  in  eadii  of  these 
cases  It  was  held  that  where  the  sole  effect 
of  such  testimony  was  to  increase  the 
amount  of  tbe  damages,  tbe  prejudice  aris- 
ing therefrom  could,  in  a  proper  case,  be 
remedied  and  removed  by  reducing  the 
amount  of  the  damages.  Onie  prejudice  aris- 
ing from  tbe  error  of  admitting  such  testi- 
mony, as  under  the  circumstances  of  this 
case,  consists  in  the  fact  that  It  might  en- 
hance the  amount  of  the  damages.  If 
therefore  the  Jury  are  Instructed  not  to  oon- 
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sider  BQCih  testlmoiiy  In  Oetermlnli^  the 
amount  of  the  damagCB,  and  the  verdict  re- 
turned is  not  w  larga  aa  to  Indicate  tliat 
•nch  tesUmony  was  considered  by  tbe  jnry 
In  fixing  the  amount,  tben  it  necessarily  re- 
'  suits  tbat  no  prejudice  arose  from  the  error 
In  admltthig  such  testimony.  In  the  case  at 
bar,  the  court  at  first  sustained  the  objec- 
tion to  this  testimony  in  the  iwes^oce  of  the 
Jury,  aud,  In  effect,  Instructed  them  that 
they  should  not  consider  tbe  fact  that  plain- 
tiff had  or  did  not  have  a  fomlly,  and  fur- 
tker  Instructed  them  that  they  should  not 
take  such  testimony  Into  consideration  at  all 
In  determining  the  amount  of  the  damages 
that  should  be  assessed  In  event  th^  found 
that  the  plaintiff  was  entitled  to  recover. 
We  hare  examined  the  evidence  relative  to 
the  character  and  extent  of  the  Injury  sus- 
tained by  the  plaintiff,  and  we  do  not  think 
that  the  amount  of  the  verdict  returned  was 
excessive.  On  this  appeal,  counsel  for  de- 
f^dant  have  not  urged  that  the  amount  of 
the  verdict  is  excessive.  Under  tiiese  cir- 
cumstances, we  are  of  the  opinion  that  the 
error  in  permitting  the  introduction  of  this 
testimony  was  removed  by  the  admonition 
giveD  to  the  Jury  by  the  court  that  they 
should  not  consider  this  testimony  In  esti- 
mating the  amount  of  the  damages  In  event 
they  found  that  plaintlfl  was  entitled  to  re> 
cover. 

Upon  an  examination  of  the  entire  case, 
we  find  no  prejudicial  error  committed 
which  would  call  for  a  reversal  of  the  Jodg' 
ment. 

The  Judgment  la  thwefore  afllrmed. 
WOOD,  J.,  dtssentiu 


FHOQNIX  INS.  GO.  OP  HARTITOBD  T. 

FLEENOR. 

(Bopreme  Oonrt  of  Arkansas.  May  20;  1012.) 

1.  Partnbrship   (S   188*)  —  AuTHOBirr  or 
Pabtnbb— Saue  or  Pbopestt. 

Where  two  persons  were  partners  in  tbe 
ownership  of  the  fomisfai&s"  of  an  apartment 
house,  one  of  them  had  no  implied  power  to 
bind  the  firm  by  a  sale  of  the  fomishinss,  since 
it  is  only  when  a  partner  makes  a  transfer  in 
tbe  course  of  trade  and  incidental  to  the  regu- 
lar business  of  the  firm  that  it  la  binding  on  all 
the  partners  in  favor  of  a  bona  fide  transferee. 

[Ed.  Note.— For  other  cases,  see  Partner- 
ship, Dec.  Dig.  8  13&*] 

2.  TbIAL    (S  296*)  —  iNSTBUCnORS  —  PBUT7- 

Dice. 

Where,  in  an  action  on  a  fire  i>ollcy,  the 
court  charged  that  if  P.  owned  part  of  tbe 
furniture  used  in  a  hotel  when  tbe  policy  floed 
on  was  issued,  or  if  the  furniture  was  owned 
by  a  partnership  consisting  of  P.  and  the  seller 
of  tbe  furniture  to  plaintiff,  such  fact  amount- 
ed to  a  breach  of  warranty  and  avoided  the  en- 
tire policy,  which  required  unconditional  and 
sole  ownership  in  the  insured,  even  if  the 
plaintiff  acquired  the  interest  of  P.  before  tbe 
sliejr  was  issued,  defendant  was  not  preju- 
ced  by  an  instruction  that,  if  P.  and  the 


seller  of  the  fornisblngs  to  plaintiff  were 
partners  in  the  owsership  of  the  furniture, 
then  eitber  partner  would  nave  a  right  to  dis- 
pose of  it,  and  his  contract  of  sale  would  be 
binding  on  the  other. 

[Kd.  Note,^For  other  cMes,  see  TriaL  Cent. 
g|.^8l  706-713,  711S.  716.  718;  DacTblg.  i 

3.  iNstraANd  (1 826*)— FiBE  PouoT— Use  of 

Coal  Oil. 

^Iiere  it  was  not  daimed  that  the  hazard 
was  Increased  by  the  use  of  coal  oil  or  storing 
it  in  any  particular  way  on  the  insured  prem- 
ises, and  the  court  charged  that,  if  the  fire 
which  destroyed  the  propertr  was  caused  by 
tbe  insured's  failure  to  comply  with  the  policy 
clause  restricting  tbe  use  of  kerosene  oil  on 
the  premises,  they  should  find  for  the  insar- 
ance  company,  there  was  no  error  In  refusing 
to  charge  that,  if  plaintiff  used  coal  oil  stoves 
in  the  bnilding,  in  which  oil  was  used  as  fuel, 
or  if  vessels  of  oil  were  concealed  or  left  scat- 
tered about  the  building  with  plaintiff's  knowl- 
edge, or  a  coal  oil  was  stored  in  the  building 
in  large  quantities  and  not  for  sale  or  to  be 
used  for  lighting  parposea,  with  plaintiff's 
knowledge,  then  the  poucy  was  avoided. 

[Ed.  Note.— For  other  cases,  see  Insuranoe, 
Gent  Dig.  f  782;  Dec.  Dig.  |  828.*] 

4.  Appeal  and  Ebkob  (|  173*) — Quxsnons 
Not  Raised  at  Trial. 

Where,  in  an  action  on  a  fire  poli<7,  there 
waa  no  claim  in  tbe  trial  court  that  the  hasard 
had  been  increased  by  the  use  or  storage  of 
coal  oil  on  the  premises,  and  no  instruction 
waa  requested  In  relation  thereto,  defendant 
could  not  avail  itself  of  such  a  defense  to  tbe 
policy  sued  on  by  urging  It  for  the  first  time 
la  its  reply  brief  on  appeaL 

[f^d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  107&-1089,  1091-1O88, 
1095-1098,  1101-1120:  Dec.  Dig,  |  173.*] 

5.  iNSUBANCa  (I  330*)— FlBE  POLIOT—li&llD- 
LOED'a  lilEN— Ceattsl  Mobxqaoe. 

Where  a  tease  provided  that  the  leaaor 
could  distrain  for  any  rent  due,  with  a  w^ver 
of  exemptions  giving  to  the  lessor,  his  heirs, 
execntors,  and  assigns,  a  first  Hen  on  any  and 
ail  goods,  chattels,  furniture,  and  other  prop- 
erty belonging  to  the  lessee,  which  were  then 
on  the  leased  premises,  or  which  might  be' 
placed  thereon  during  the  term  of  the  lease,  as 
security  for  the  payment  of  the  rent,  such  pro- 
vision did  not  constitute  a  chattel  mortgage  on 
the  personal  property  of  the  lessee  on  the 
premises  within  tn  provision  of  a  fire  policy 
that  it  should  be  void  If  Insured's  interest  in 
the  premises  was  other  than  sole  and  uneondi- 
tional  ownership  of  tbe  property  insured,  and 
in  case  the  property  should  be  i&enmbered  by 
a  chattel  mortgage,  etc 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  829-839;  Dec.  Dig.  |  33a*] 

e.  INSUKANCE  (i  602*)— FiBB  LoSS— FaILCTX 

TO  Pat—Dailaoes—Attobnet'b  Fee. 

Where  defendant  insurance  company  cop- 
ied a  proof  of  loss  submitted  to  a  concurring 
insurance  company  and  sent  it  to  Insured  to  be 
sworn  to,  and  concluded  to  take  the  full  time 
prescribed  in  the  policy  in  which  to  pay  tbe 
loss,  and  then  refused  to  pay,  and.  on  being 
sued,  denied  liability,  without  Intimating  to 
the  insured  that  tbe  proofs  of  loss  snboutted 
were  not  satisfactory,  and  not  claiming  any 
exemption  from  payment  because  of  a  garnish- 
ment served  on  it,  it  was  not  relieved  from 
liability  for  a  penalty  and  attorney's  fee  on 
being  cast  in  the  suit,  because  a  mere  formal 
demand  had  not  been  made  on  It  for  payment 
of  the  loss. 

{Ed,  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  14»8:  Dec.  IMg.  i  e02.»] 


■For  ottier  easss  see  urns  toplo  and  sscUon  NUHBBB  la  Deo.  Dig.  a  Abl  Dig.  Key  No.  Ssrtes  A  Rap'r  IndozM 
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Appeal  from  Circuit  Court,  Garland  Coun- 
ty; Calvin  T.  Gotham,  Judge. 

Action  by  Hrs.  R.  L.  Fleenor  against  the 
Phcenlx  Insurance  Company  ot  Hartford. 
Judgment  for  plaintiff,  and  defoidant  ap- 
peals. Affirmed. 

TUs  Is  a  suit  for  ¥1,071.43  appellee 
against  the  insurance  company  on  a  policy 
insuring  her  against  Are  loss  on  hotel  and 
office  furniture  at  the  Southern  Hotel  at 
Hot  Springs.  It  was  all^^  that  the  condi- 
tions of  the  policy  were  compiled  with,  that 
a  loss  bad  occurred  and  Judgment  prayed 
for  said  amount,  with  12  per  cent  i>eDaIty 
and  an  attorney's  fee.  The  Insurance  com- 
pany denied  all  liability  on  the  policy  and 
claimed  a  forfeiture  thereof  on  account  of 
a  violation  by  the  insured  of  the  conditions 
of  the  policy  as  to  the  sole  and  unconditional 
ownership  of  the  property  by  the  Insured, 
the  incumbrance  thereof  by  chattel  mort- 
gage, and  the  unrestricted  use  of  coal  oil  on 
the  premises,  setting  out  the  provisions  of 
the  policy  relating  thereto;  the  one  as  to  the 
coal  oil  reading  as  follows:  "This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment. Indorsed  hereon  or  added  hereto,  sliall 
be  void  •  •  •  if  the  Interest  of  the  In- 
sured be  other  than  unconditional  and  sole 
ownership  *  *  *  or  if  there  be  kept, 
used  or  allowed  on  the  above  described 
premises  *  •  •  petroleum  or  any  of  its 
products  of  greater  Inflammabill^  tlian  ker- 
osene oil  of  the  U.  S.  Standard  (wlilch  last 
may  be  used  for  lights  and  kept  for  sale 
according  to  law).  •  •  •  No  suit  or  ac- 
tion on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustained  In  any  court  of 
law  or  equity  until  aftw  full  compliance 
by  the  insured  with  all  the  fdiegolng  re- 
quirements.  •  • 

The  property  insured  was  situated  in  the 
Southern  Hotel  at  the  time  of  the  loss,  and 
appellee  had  93,500  insurance  In  three  com- 
panies, 91.2S0  of  which  was  with  appel- 
lant company.  The  two  other  companies  ad- 
justed the  claims  upon  proofs  of  loss  fur- 
nished and  settled  with  appellee.  The  ad- 
juster for  this  company  copied  one  of  the 
proofs  of  loss  furnished  one  of  the  other 
companies  and  gave  It  to  one  of  its  clerks 
in  the  office  of  Its  local  agent  at  Hot  Springs 
and  bad  appellee  to  sign  and  swear  to  It 
and.  as  said  In  Its  brief,  appellant  took  Its 
60  days'  time  permitted  by  its  polh?,  b^ore 
the  loss  became  payable,  In  whicfa  to  pay. 
It  also  admits  that  the  testimony  was  snffl- 
dent  to  sustain  the  finding  of  the  Jury  as  to 
the  amount  of  loss  and  damage  caused  by 
the  fire.  The  policy  was  introduced  In  evi- 
dmce.  oontalning  tlie  clauses  and  conditions 
nlatiTs  to  foifeitnrei,  as  set  out  In  the  an- 
swer. 

The  proof  tends  to  show  that  the  appellee 
was  tbe  owner  of  all  the  fmrnitnre  In  use  In 
the  Southern  Hotel,  covered  by  the  policy 


at  tbe  time  of  the  Issuance  thereof.  She 
purchased  some  of  it  from  one  R.  H.  Pearce', 
and  paid  therefor  f200.  She  testified  that 
she  bought  this  furniture  at  the  Moore  fiats 
and  moved  it  to  the  Southern  Hotel;  that 
Pearce  came  to  the  Southern  Hotel  some 
time  in  January  and  acted  as  manager  for 
her;  tliat  no  fumitture  was  moved  trom  the 
Moore  Flats  for  use  in  the  hotel,  except 
what  she  bought,  but  that  Pearce  stored 
some  old  furniture  In  a  back  room  on  tbe 
fii-st  floor  which  was  not  fit  for  use.  That, 
when  she  purchased  the  furniture  from 
Pearce,  he  represented  that  he  was  the  sole 
owner  of  It  That  one  of  her  checks  gl^  cu 
In  payment  for  it  was  Indorsed  by  Pearce 
and  C.  H.  Pullen,  and  four  of  the  other 
checks  were  indorsed  by  Putlen.  That  she 
was  the  sole  owner  of  ail  tbe  furniture  con- 
tained in  the  Southern  Hotel  at  the  time  of 
the  fire,  and  no  one  else  had  any  Interest 
in  it  Whatever,  either  at  the  time  she  in- 
sured it  or  when  the  loss  occurred. 

Pullen  stated  that  he  was  proprietor  of 
the  United  States  Hotel  in  1908  and  hEtd 
been  for  some  years,  and  had  accumulated  a 
lot  of  surplus  furniture,  which  he  desired  to 
dispose  of,  and,  not  being  able  to  do  so,  de- 
cided to  rent  a  rooming  house  and  furnish  It; 
that  he  made  a  contract  with  R.  H.  Pearce 
to  take  charge  of  tbe  furniture,  and  they  ar- 
ranged to  rent  the  Moore  Fiats,  »  l6-room 
house,  and  furnish  them  with  It  Pearce 
was  to  be  equally  liable  for  the  rent  and  ex- 
penses of  operating  the  business,  and  they 
were  to  divide  the  profits  equally  until  tbe 
business  could  be  disposed  of.  In  December, 
1908,  Pearce  thought  they  could  do  better  In 
the  Southern  Hotel,  and  thoy  hoped  .to  se- 
cure a  purchaser  more  readily  by  wiHiig  a 
change-  "When  the  change  of  houses  was 
made,  Pearce  and  I  had  another  agreement 
I  permitted  him  to  move  my  furniture  to  the 
Southern  Hotel,  which  was  sufficient  to  only 
partially  furnish  It  That  they  finally 
bought.  Jointly,  $400  worth  of  furniture,  with 
the  understanding  that  when  a  sale  of  the 
business  was  had,  Pullen  was  to  receive  the 
full  value  of  said  new  furniture;  that  after 
walUug  several  months  for  Pearce  to  make  a 
sale  of  the  business,  and  seeing  no  prospect  for 
a  sale  la  the  near  future,  I  saw  him  and 
threatened  to  take  the  furniture  away  from 
the  honsew  A  disagreement  arose  as  to  the 
amount  I  owned.  We  tried  to  make  a  deal, 
whereby  be  was  to  take  all  of  it  in  bis  own 
right  and  pay  nw  a  leasonahle  price"  there- 
for, hnt  could  not  agree  <hi  tbe  price.  X  tbcoi 
placed  the  matter  with  an  attorney  .for  ad- 
justment, but,  before  It  was  settled,  Pearae 
was  killed.  After  his  death  I  learned  that 
Mrs.  rieenor  claimed  everything  In  the 
bonse,  but,  knowing  ber  as  I  did,  I  did  not 
go  to  see  her  relative  to  the  property,  as  I 
did  not  want  to  have  any  controversy  with 
her.  It  was  my  intmtion  to  bring  an  action 
In  i^levin  agabist  bar  for  tbe  prtvertgr*  and 
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would  have  done  so  if  it  had  not  been  de- 
stroyed by  fire.  I  sued  her  for  the  Talue  of 
it  and  garnished  the  insurance  company,  but 
dismissed  the  case  upon  advice  from  my  at- 
torney that  I  could  not  recover  from  the  In- 
surance company  In  any  event,  as  the  Insur- 
ance was  in  her  name,  and  that,  If  I  estab- 
lished title  to  the  furniture.  It  would  defeat 
the  collection  of  the  Insorance  by  either 
party." 

There  was  testimony  to  show  that  one  or 
two  quart  bottles  of  coal  oil  were  found  be- 
tween the  ceilings  and  walls  of  the  different 
storiea  of  the  hotel  when  it  was  torn  down 
after  the  fire,  and  that  coat  oil  was  also  dis- 
covered in  slop  jars  up  in  the  attic  The 
coal  oil  was  first  kept  In  a  barrel  on  the  back 
porch  of  the  second  story  of  the  hotel,  which 
extended  out  to  the  ground  on  the  mountain 
side,  and  later  in  an  iron  tank  at  the  same 
place.  It  was  used  for  lighting  lamps,  and 
a  good  many  rooms  in  the  hotel  were  heated 
by  burning  it  In  oil  heaters  therein;  about 
two  gallons  per  day  to  the  heater.  Appellee 
stated  that  she  did  not  conspire  with  any 
one  to  burn  the  house;  did  not  put  coal  oil, 
or  have  any  one  else  to  place  It  around  the 
house,  except  the  oil  that  was  kept  la  the 
tank.  That  she  bought  oil  for  the  hotel  In 
barrels,  used  It  for  lighting  lamps  and  for 
heating  about  eight  rooms  of  the  hotel, 
which  hftd  no  flues,  by  burning  it  in  oil 
heaters.  That  she  did  not  have  the  oil  plac- 
ed In  bottles  between  the  ceilings,  or  in  any 
vessel.  That  she  did  use  a  disinfectant  in 
the  form  of  crude  carbolic  acid  and  placed  it 
In  slop  jars  in  the  rooms  every  day.  The 
Iron  tank,  which  held  62  gallons  of  coal  oil, 
was  on  the  back  porch  at  the  time  of  the  flre, 
and  had  been  opened  and  about  10  gallons  of 
oil  drawn  out  of  It  The  fire  did  not  originate 
anywhere  near  this  porch  or  tank  of  oil. 
Some  of  the  firemen  stated  that  the  odor  of 
coal  oil  was  very  strong  In  the  smoke  when 
they  arrived  at  tbe  flre,  while  others  stated 
that  they  were  not  able  to  detect  any  such 
odor. 

A  lease  under  which  the  insured  occupied 
the  premises  was  Introduced  In  evidence  pro- 
viding for  the  payment  of  $000  a  year  rent, 
f7S  a  month,  payable  in  advance,  on  the  first 
day  of  each  month,  which  also  contained  pro- 
visions for  the  forfeiture  of  the  lease  in  case 
of  failure  to  pay  the  rent  as  agreed,  and  that 
the  whole  amount  thereof  should  become  due 
on  such  forfeiture.  That  the  lessor  could 
distrain  for  any  rent  doe,  with  a  waiver  of  a 
right  to  claim  any  exemption  of  property 
from  execution  and  distress,  and  this  clause 
concluded:  "Meaning  and  intending  hereby 
to  give  to  the  said  party  of  the  first  part, 
and  his  heirs,  executors,  administrators,  and 
assigns,  a  valid  and  first  lien  apon  any  and 
all  goods,  chattels,  furniture,  or  other  prop- 
erty bel(mciu8  b^^^  party  of  the  sec- 
ond part,  that  are  now  in  said  leased  pr^* 
Ises,  or  tbat  may  be  placed  oi  pat  In  miA 


premises  during  the  term  of  this  lease,  as 
security  for  the  payment  of  said  rent  In  man- 
ner aforesaid,  anything  hereinbefore  contain- 
ed to  the  contrary,  notwithstanding."  The^ 
next  clause  provided  that,  if  the  term  shall 
be  ended  at  the  election  of  the  lessor,  or  in 
any  other  way,  the  lessee  does  "promise  and 
agree  to  surrender  up  said  above  described 
premises  and  the  property  upon  which  a  ilai 
Is  hereby  given,  peaceably,  etc."  Thia  lease 
was  In  force  when  the  policy  was  issued, 
but  no  lease  had  been  signed  after  its  expira- 
tion for  the  next  year,  daring  which  the  flre 
occurred,  although  the  hotel  was  occupied 
on  the  same  terms. 

The  court  Instructed  the  Jury,  giving,  over 
appellant's  objections,  instructions  numbered 
1,  4,  and  10,  which  are  as  follows:  No.  1. 
"The  Jury  is  instructed  that  should  they  find 
from  the  evidence  that  Pullen  and  Pearce 
were  partners  In  the  furniture  contained  in 
the  Moore  apartments,  that  either  partner 
would  have  the  right  to  dispose  of  the  same, 
and  his  contract  of  sale  would  be  binding  on 
the  other."  No.  4.  "The  Jury  is  Instructed 
that  the  Hen  specified  In  the  lease  was  not  a 
chattel  mortgage  under  the  terms  of  the  said 
insurance  policy."  No.  10.  "If  you  find  from 
the  evidence  that  the  fire  which  destroyed 
the  property  insured  under  this  policy  wag 
caused  by  the  failure  of  the  insured  to  com- 
ply with  the  clause  of  the  policy  restricting 
the  use  of  kerosene'  oil  kept  on  the  prranlsea, 
you  win  find  for  defendant." 

And  In  refusing  to  give  for  it  Instructions 
numbered  6,  6,  and  7,  as  follows:  No.  6. 
"If  you  believe  from  the  evidence  that  plain- 
tiff used  coal  oU  stoves  In  said  building,  in 
which  coal  oil  was  used  as  a  fuel,  you  will 
find  that  said  policy  was  avoided."  No.  6. 
"If  you  find  from  the  evidence  that  vessels 
of  oil  were  concealed  or  left  scattered  about 
the  hotel  with  the  knowledge  of  plaintiff,  you 
wUl  find  for  defendant"  No.  7.  "If  yon  find 
from  the  evidence  that  coal  oil  was  stored  in 
the  building,  in  large  quantities  and  not  fOr 
sale  or  to  be  used  for  lights,  with  the  knowl- 
edge of  plaintiff,  then  you  will  find  that  said 
policy  was  avoided." 

The  jury  returned  a  verdict  for  appelleob 
and,  from  the  judgment  thereon,  tbe  tauu- 
ance  company  appealed. 

Cockrlll  &  Armistead,  of  Little  Bock,  and 
A.  B.  Belding,  of  Hot  Springs,  for  appellant 
Jaa.  B.  Hogue,  of  Hot  Springs,  for  appellee, 

KIBBT,  J.  (after  stating  the  facts  ae 
above).  [1]  It  Is  contended,  first  that  the 
court  erred  In  giving  Instruction  numbered 
1,  and  we  do  not  agree  with  its  correctness 
as  an  abstract  propositton  of  law,  tot,  wUle 
a  partner  lus  Implied  authority  to  dl^KMe- 
of  the  entire  personal  property  of  Us  firm,  It 
is  usually  only  when  he  makes  tba  transfer 
In  the  course  of  trade  and  Inddental  to  the 
regular  business  of  the  firm  that  it  Is  bind> 
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Ing  npnt  all  the  partnen  In  tevor  of  a  bona 
fide  tranaferee.  80  Cyc  405. 

[3]  Vfe  tblnk  no  prejudice  reenlted  to  ap* 
pellant  from  tbe  giving  of  tbls  Instraction* 
boweTcr,  because  the  court,  at  Its  request, 
told  the  JuiT  that,  If  Pullen  owned  part  of 
the  f nmlture  used  in  the  hotel  at  the  time 
of  the  issuance  of  the  poller,  or  if  Pnllen 
and  Pearce  owned  a  part  thereof  Jointly  at 
that  time,  it  amounted  to  a  breach  of, the 
warranty  and  avoided  the  entire  policy,  and, 
even  if  they  should  find  that  the  plaintiff 
acquired  the  Interest  of  Pearce  before  the 
policy  was  Issued,  If  they  heUeved  that  Pul- 
len still  owned  an  Interest,  either  solely  or 
Jointly,  in  any  part  of  the  furniture,  that  it 
would  avoid  the  policy.  That,  If  plaintiff 
was  not  the  sole  and  unconditional  owner  of 
all  the  property  insured  at  the  time  of  the 
Issuance  of  the  policy,  there  was  a  breach 
of  warranty  which  avoided  the  policy,  re- 
gardless as  to  what  the  plaintiff  thought  and 
believed  abont  ownership. 

The  testimony  shows  that  there  was  no 
partnership  agreement  between  Pullen  aud 
Pearce  after  their  agreement  to  move  from 
the  Moore  flats,  aud  had  not  been  relative 
to  the  $400  worth  of  furniture  jointly  pur- 
chased by  them,  and  Pullen's  8tatem«it 
shows  that  he  authorized  the  sale  of  his 
furniture  by  Pearce,  and  the  evidence  tend- 
ed to  show  that  he  had  indorsed  four  of  the 
checks  givoi  in  payment  by  Mrs.  Fleenor 
for  the  $200  worth  of  furniture  purchased 
from  Pearce  by  her,  and  it  was  undisputed 
that  he  made  no  claim  of  ownership  of  any 
of  the  property  until  after  the  Are.  notwith- 
standing he  knew  It  had  been  purchased  by 
Mrs.  Fleenor  long  before  the  fire  occurred. 
She  stated  that  no  other  furniture  than  tbe 
$200  worth  she  purchased  from  Pearce  was 
moved  from  the  Moore  fiats  to  the  Southern 
Hotel  for  use  therein,  and  that  she  was  the 
sole  and  unconditional  owner  of  all  the  fur- 
niture used  In  furnishing  the  hotel  at  the 
time  of  the  Issuance  of  the  policy  and  the 
fire,  and  this  question  was  fairly  submitted 
to  the  Jury  upon  the  instructions  given,  and 
they  have  found  the  Issue  In  her  favor. 

[3]  2.  The  next  contention  Is  that  the  pol- 
icy was  avoided  by  a  violation  of  the  clause 
relating  to  the  use  of  coal  oil;  that  the  court 
erred  in  giving  instruction  numbered  10  and 
in  refusing  appellant's  requested  Instructions 
numbered  S,  6,  and  7. 

Under  said  clause  of  the  policy,  relating 
to  kerosene  oil,  the  words  In  parentheses, 
applicable  thereto  "(which  last  may  be  used 
for  light  and  kept  for  sale  according  to  law, 
but  in  quantities  not  exceeding  five  barrels, 
provided  it  be  drawn  and  lamps  filled  by 
daylight,  or  not  less  than  ten  feet  from  ar- 
tificial light)/*  import  a  regulation  of  the 
use  of  kerosene  oil  for  lighting  purposes,  and 
the  condition  does  not  prohibit  Its  use  for 
other  pnrpDSea  than  fOr  lights  and  the  use 
thereof  in  heaters  to  warm  the  rooms  did 


not  avoid  the  policy;  there  being  no  qnas- 
tlon  that  the  oil  was  of  the  prescribed  stand- 
ard  or  that  the  loss  was  caused  by  drawing 
it  or  filling  lamps  at  night  In  leas  than  tbe 
prescribed  distance  from  artificial  l^ht  2 
Clements,  Fire  Insurance,  886. 

As  said,  it  was  only  Intended  as  a  regula- 
tlon  or  restriction  of  the  use  of  the  oil  for 
lifting  purposes,  and  the  quantity  kept  for 
sale  and  the  policy  would  not  have  been 
avoided  under  this  clause  if  oil  was  kept 
and  stored  abont  the  premises,  so  long  as 
the  quantity  wns  not  greater  than  the 
amount  allowed  thereunder. 

The  court  told  the  Jury  that,  If  the  fire 
which  destroyed  the  property  was  caused  by 
the  failure  of  the  Insured  to  comply  with 
the  clause  of  the  policy  restricting  the  use 
of  kerosene  oU  on  the  premises,  they  would 
find  for  the  company,  and  committed  no  er- 
ror in  refusing  to  give  appellant's  said  re- 
quested instructions  numbered  6,  6,  and  7. 

[4]  There  was  no  claim  made  in  the  court 
below  that  the  hazard  was  increased  by  tba 
use  of  coal  oil  or  storing  It  In  any  particular 
way,  nor  was  any  Instruction  asked  In  rela- 
tion thereto,  and  appellant  only  urges  it  now 
In  his  reply  brief,  which  comes  too  late  to 
avail  of  a  defense  that  should  have  been  In- 
sisted upon  In  the  trial  court. 

[B]  3.  It  is  next  contended  that  the  court 
erred  in  giving  Instruction  numbered  4, 
declaring  that  the  lien  specified  in  the  lease 
was  not  a  chattel  mortgage  under  the  terms 
of  the  insurance  policy.  Oui'  law  does  not 
recognize  the  remedy  of  distraint  for  the  col- 
lection of  rent  as  It  existed  at  the  common 
law  and,  by 'the  terms  of  said  lease,  a  lien 
only  against  tbe  furniture  of  appellee  was 
given  as  a  security  for  the  payment  of  any 
rent  that  should  become  doe  and  be  not 
paid  at  the  time  thereof. 

It  contains  no  words  of  conveyance  of  the 
property,  and  had  no  effect  to  transfer  the 
legal  title  thereof  to  the  lessor,  nor  was  it 
Intended  by  the  parties  to  have  any  such  ef- 
fect .  Under  it  the  lessor  could  not  have 
taken  possession  of  the  property  from  the 
lessee,  by  replevin,  and  his  only  remedy 
would  have  been  to  enforce  tbe  lien  against 
It  by  a  suit  in  equity.  It  was  Intended  only 
as  a  security  and  a  chattel  mortgage  is  more 
than  that.  Perry  Ck>unty  Bank  v.  Rankin, 
73  Ark.  589,  84  S.  W.  725,  86  S.  W.  279. 

"Such  a  mortgage  Is  something  more  than 
a  mere  security.  It  is  a  conditional  sale  of 
chattels  and  operates  to  transfer  the  legal 
title  to  the  mortgagee,  to  be  defeated  only 
by  a  full  performance  of  the  condition." 
Jones  on  Chattel  Mortgages,  |  1;  Cobby  on 
Chattel  Mortgages,  SS  2  and  4. 

It  is  true  It  was  held  In  Mitchell  v.  Badg- 
ett,  S3  Ark.  394,  that  a  lease  of  land  duly  ex- 
ecuted by  a  landlord  and  tenant,  in  which  a 
lien  was  expressly  given  and  reserved  upon 
all  the  crops  produced  upon  the  land  by  the 
tenant,  and  which  jwoTlded  that  no  part  of 
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same  should  be  removed  or  disposed  of  In 
any  way  by  the  tenant  or  his  agoit,  nntll 
the  note  had  been  paid,  or  with  the  consent 
of  the  landlord,  amounted  to  a  mortgage. 
Bnt  that  was  a  proceeding  In  equity  to  en- 
force a  lien  and  declare  a  trust  against  the 
property  subject  to  the  Uen  in  the  hands  of 
another  which  would  and  could  have  been 
done  without  regard  to  whether  the  instru- 
ment vas  a  chattel  mortgage,  or  only  gave  a 
lien  as  security. 

The  lien  in  this  case  could  have  been  re- 
garded as  an  incumbrance,  but  no  provision 
was  made  against  Incumbrances,  and  It  did 
not  affect  the  title  of  the  Insured;  the  rent 
always  having  been  paid  in  advance,  and 
none  ever  having  become  dne,  for  which  the 
lien  attached  as  security  even. 

[1]  It  is  last  contended  that  the  court  err- 
ed In  assessing  the  penalty  and  allowing  an 
attorney's  fee.  Appellant  In  its  brief  states 
that  it  copied  a  proof  of  loss  submitted  to 
one  of  Ute  concurring  insurance  companies, 
and  sent  It  to  the  insured  to  be  sworn  to, 
and  concluded  to  take  the  full  time  prescrib- 
ed in  the  policy  in  which  to  pay  the  loss.  It 
did  not  pay  the  loss,  as  it  agreed  to  do,  with- 
in the  time  prescribed  In  the  policy  after 
proof  of  loss  made,  and,  being  sued,  denied 
llablll^  upon  the  policy.  It  gave  the  Insur- 
ed no  intlmatlou  that  the  proof  of  loss  so 
made  out  at  Its  Instance  was  not  satisfac- 
tory and  that  the  amount,  as  adjusted,  wonld 
not  be  paid  within  the  time  pr^crtbed  In  the 
policy;  neither  did  It  claim  exemption  from 
payment  because  of  a  garnishment  served  on 
It,  and  It  dtd  not  fall  to  pay  because  of  a 
lack  of  demand,  but  on  account  of  Its  denial 
of  llablUty. 

In  Metropolitan  Life  Ins.  Go.  v.  Shane, 
96  Ark.  137,  135  S.  W.  836,  the  court  said : 
"It  Is  not  necessary  that  there  should  have 
been  a  formal  demand  for  payment  of  the 
policy  before  the  penalty  for  Its  nonpayment 
would  attach.  It  Is  only  necessary  to  show 
facts  from  wht<dk  It  can  be  reasonably  In- 
ferred that  the  company  understood  that 
payment  was  demanded  and  tliat  it  refused 
to  make  same." 

As  already  stated,  the  company  made  no 
excuse  for  a  failure  to  pay  within  the  terms 
of  the  policy  after  proof  of  loss  made,  and 
by  its  conduct  In  so  doing,  after  concluding 
to  take  the  full  time  and  subsequently  re- 
sisting payment  on  the  ground  that  It  was 
not  liable  on  the  policy,  it  evinced  a  refusal 
to  pay  after  it  understood  payment  was  de- 
manded. 

A  mere  formal  demand  would  have  effect- 
ed nothing,  and,  nnder  the  circumstances.  It 
was  not  required  to  be  made,  and  the  court 
committed  no  error  In  assessing  the  penalty 
and  attorney's  fee  against  It,  pursuant  to 
the  statute. 

It  la  also  true  the  record  does  not  show 
that  any  proof  was  taken  upon  the  question 
of  a  reasonable  attorney's  fee  before  one 


was  fixed  the  court,  but  he  had  the 
matter  before  him,  was  familiar  with  tbe 
case,  and  the  service  done  by  the  attorneys 
therein,  and  we  cannot  say  that  fben  was 
no  evidence  warranting  his  fixing  the  amount 
of  Ute  fee,  which  was  a  matter  within  the 
discretion  of  the  court  Neither  do  we 
think  the  amount  allowed  Is  ezoeaslTe. 

Finding  no  prejudicial  error  In  the  reoord, 
the  Judgment  Is  affirmed. 


MIDLAND  VALLEY  R.  CO.  v.  03  MOTNB. 
(Supreme  Court  of  Arkansas.    Mar  2T,  1912. 
On  Rehearing,  July  1,  1912.) 

1.  Death  (8  35*)— Actions  fob  GAnsiKo — 
JuKisDicnoH  —  AcnoN  UnoEB  Foaneir 

Laws. 

The  statutes  of  Oklahoma  (Gomp.  Ijbws 
1900,  fiS  6943-5945)  and  those  of  Arkansas 
(Eirb7^8  Dicest.  H  6286,  6289,  6290)  regarding 
a  recovery  for  death  by  a  wrongful  act  are  so 
snbstantially  similar  tbat  an  action  for  dam- 
ages for  a  death  occurring  in  Oklahoma  may 
be  maiatained  in  any  county  In  this  state  where 
service  can  be  had  on  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  S  50;  Dec.  Dig.  1  35.»] 

2.  Death  (i  81*)— Acxiows  fob  GAirsiiia — 
Pbbsons  bntituid  to  Su»— Fobbion  Ad- 

mmSTHATIOIT. 

An  action  for  cauaing  death,  being  a  tran> 
sitory  action,  may  be  maintained  by  a  foreign 
administratrix. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  S8  35-37.  46.  48;  Dec.  Dig.  |  81.*] 
8.  Pabties  (§  76*)- PLAiirnFFB— Capaout  to 

Sub. 

The  presumption  is  in  (avor  of  the  right 
to  sue,  and  the  burden  rests  on  the  party  ob- 
jecting to  show  that  the  nilt  was  not  brought 
by  the  proper  party. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  H  117-121;  Dec.  IMg.  |  7«L*] 

4.  Death  (§  35*)— Actions  fob  Causing — 
Defenses. 

A  difference  In  the  law  of  distribution  of 
tills  state  and  of  another  state,  where  a  wrong- 
ful death  occurred.  Is  not  available  as  a  de- 
fense in  an  action  here  for  the  wrongful  death; 
It  not  affecting  the  defendant's  liability. 

[E)d.  Note. — For  other  cases,  see  Death,  Gent. 
Dig.  S  50;  Dec.  Dig.  |  35.*] 

5.  MaST^B  and  SEBVANT  (I  278*)— IVJUBT  TO 

EwLort— Actions— SCTFFioncNCT  or  Evi- 
dence. 

In  an  action  for  the  death  of  a  railway 
employ^,  evidence  on  the  (luestion  of  the  negli- 
gence of  defendant's  engineer  in  moving  cars 
while  deceased  was  between  them  Add  to  anp- 
port  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  954,  ^!e^^^  960-869, 
971.  972,  977;  Dec.  Dig.  }  27&*] 

6.  EviDBNot  (1  681*)  —  CoHFLxonne  En- 

nBNOB. 

Where  the  testimony  ^ven  by  a  witness 
for  plaintiff  was  in  direct  conflict  with  tliat 

f;iven  by  other  witnesses  called  by  plaintiff, 
t  was  for  the  Jury  to  reconcile  the  conflict  as 
far  as  possible,  pass  upon  the  credibility  of 
the  witnesses,  and  determine  which  should  be 
believed;  plaintiff  not  being  bonnd  by  the  wit- 
ness* testimony,  merely  because  he  was  called 
by  her. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  %%  2440-2443;  Dec.  Dig.  |  091.*1 
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7.  Hum  AND  SiBTANT  (}  280*)— IlIJUBT  TO 

Skbtaiit— SvrnoiENOT  or  Evidence. 

In  an  action  for  the  death  of  a  railway 
employ^,  evidence  held  to  present  a  question 
for  the  jury  whether  he  was  negligent  m  going 
between  the  cars  for  the  purpoae  of  uncoupling 
them,  although  plaintiff  had  withdrawn  her 
daim  that  the  automatic  couplers  were  de- 
fect! tc. 

[Ed.  Note.— For  other  caies,  see  Master  and 
Servant,  Cent  Dig.  8|  1089,  1090^  1092-1132; 
Dec  Dig.  I  289.»] 

8.  MaSIXB  and  SBRVAKT  (I  296*}— IMJUKT  TO 

SXB  VANT— IM  BTBDCnONS. 

In  an  action  for  the  death  of  a  railway 
employ^,  an  instruction,  that  he  was  guilty  of 
contributory  negligence  if  he  went  behind  the 
cars  while  they  were  being  switched  and  was 
knocked  down  and  killed,  amounted  to  a  per- 
emptory Instruction  for  defendant  on  the  issue 
of  conmbutory  negligence,  and  hence  is  prop- 
erly denied  where  the  evidence  on  contributory 
negiigence  made  a  question  for  the  jury. 

[Ed.  Note,— For  other  cases,  see  Master  aud 
Servant.  Cent.  Dig.  H  llSO-1194;  Dec  Dig. 
|29«.*J 

9.  Apfkal  ahd  EkbOb  (i  231*}— OBJunoirB 

AT  TBIAIr-lNBTBUCTIDNS. 

In  an  action  for  wrongful  death,  an  in- 
struction that  the  law  presumed  that  deceased 
exercised  ordinary  care,  and  that  the  burden 
was  on  defendant  to  show  t^t  he  did  not,  was 
not  inherently  defecttve,  and  a  failure  to  qnall- 
fy  it,  by  adding  that  this  would  not  be  so  if 
the  evidence  offered  for  plaintiff  showed  that 
deceased  did  not  exercise  care  for  bis  own 
safety,  was  not  rererrible  error,  where  only  a 
general  objection  was  made,  and  tfa«  quaHfica- 
tion  was  not  specially  requested. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  1299.  1362;  Dec.  Dig.  { 
231.*] 

10.  APPEAi.  AMD  EBBoa  (|  767*)— Bbibtb— 

PBKSBNTATfOK  OF  GbOUNDS  OF  RXVIBW. 
Where  alleged  leading  questions  are  not 
abstracted  or  set  out  in  the  brief,  but  are 
merely  referred  to  in  a  general  way  as  belof  in 
a  modon  for  a  new  trial  snd  as  appearing  at 
certain  psges  in  the  transcript,  the  overruling 
of  objections  thereto  will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3002;  D«e.  Dig.  S  757.*] 

On  Beheariog. 

11.  ApFKAI.  and  EBBOB  (I  BBS*)— BKHBABlHa 

— ComBKTionB  Not  mads  oa  sbb  BMja- 
izro> 

In  an  action  fOr  wrongful  death,  where 
the  claim  that  by  tb«  statate,  under  irtiich  the 
action  was  brought,  no  right  of  action  survives 
for  the  benefit  of  the  estate,  was  not  raised  by 
the  defendant  on  the  original  hearing  by  the 
abatract  or  brief,  bat  1>  raised  for  the  first 
time  on  «  motion  for  raliaaring,  it  vill  not  Im 
eonridered. 

[Ed.  Note^For  other  eases,  see  Appeal  and 
Rrror.  Cent  Dig.  If  821&-822S;  Dee.  Dig.  { 

s:j2.*T 

12.  Death  (t  10*)— Aotionb  roB  CAUsiNa— 

SiTBTITAL  OF  BlOHT  OF  ACTION. 

Under  the  express  provlsioa  of  Act  Cong. 
April  S.  1010,  c  143,  S  1.  38  Stat.  291  (U.  S. 
Comp.  St.  Supp.  1911,  p.  1S24),  amending  Bm- 

S layer's  Uab&ity  Act  AprU  22,  1008,  c.  149,  S 
,  85  Stat  66,  a  right  of  action  for  injuries  to 
a  railway  employ^  survives  In  favor  of  his  per- 
Bonal  representatiTe. 

[Ed.  Note.— For  other  eases,  see  Death,  Dec, 
Dig.  I  la*] 


18.  Gotrara  (|  489*)— Jveibdiction- Euplot- 

EB'8  LIABIX.ITT  AOT— STATE  CoUBT. 

Under  the  express  provisions  of  Act  Cong. 
April  6,  1910,  c.  143,  §  1,  36  Stat.  291  (U.  S. 
Comp.  St  Supp.  1911,  p.  1324),  amending  Em- 
ployer's UabUity  Act  April  22,  1908,  c.  149,  { 
6,  35  Stat  66,  an  action  for  the  death  of  a 
railway  employ^,  brought  under  that  act,  is 
maintainable  In  a  state  court  of  competent  ju- 
risdiction. 

[Ed.  Note.— EV>r  other  cases,  see  Courts, 
Cent  Dig.  11  1324-1330,  13S-1341,  1372- 
1374;  Dec  Dig.  {  489.*] 

Appeal  from  Circuit  Court,  Sebastian 
County;  Daniel  Hon,  Judge. 

Action  by  Nellie  B.  Le  Moyne,  administra- 
trix, against  the  Midland  Valley  Railroad 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Bttxey  Le  Moyne  waa  killed  by  one  of  ap- 
pellanf  8  cm  In  Ita  yards  at  Tnlso,  Okl.,  on 
the  23d  day  of  May,  1810;  On  the  20tli  of 
January,  lOll,  Nellie  B.  Le  Moyne,  his 
widow,  was  granted  letters  of  administra- 
tion on  his  estate  by  tbe  county  oonrt  of 
TnlsB  connty.  In  tlie  8tat»  of  Oklahoma,  and 
on  the  iBt  day  of  April,  1911,  she  obtained 
letters  of  administration  ont  of  the  probate 
court  of  Pope  county.  Ark.,  upon  tbe  estate 
of  her  deceased  bnsband.  On  the  10th  of 
April,  1911,  she  brought  this  salt  In  Sebas- 
tian county,  Ark.,  against  the  appellant,  al- 
lying that  Stacey  Le  Hoyne.  while  in  tbe 
employ  of  appellant  as  yardmaster  at  its 
yards  In  Tolsa,  Okl.,  was  killed  through  the 
negllgonce  of  appellant  as  fbllows:  That  de- 
fendant was  engaged  in  operating  a  railroad 
In  interstate  commerce,  and,  while  deceased 
was  attempting  to  uncouple  cwtaln  cars  en- 
gaged in  interstate  commerce,  he  was  run 
over  and  killed  throu^i  ttie  negligence  of 
the  defoidant  In  ftilUng  to  comply  wltii  fbe 
act  of  Congress  as  to  automatie  couplings; 
that  the  coupler  at  tbe  north  end  of  the 
second  car,  which  deceased  waa  trying  to  un- 
couple, was  defective  and  dangerous  on  ac- 
count of  the  link  and  pin  being  loose,  broken, 
and  disconnected,  so  that  the  eoupla  could 
not  be  operated  by  means  of  the  lew,  and 
that  the  coupler  waa  so  old  and  worn  from 
use  that  the  pin  could  not  be  raised  by 
means  of  the  lever,  ther^  making  it  neces- 
sary, in  order  to  uncouple  tbe  can,  ior  Om 
decedent  to  go  betwem  them.  Thtfe  was  a 
second  ground  of  negligence  wUdi  it  is  tm- 
necessary  to  set  out  As  a  third  ground.  It 
was  Billed  in  the  conqdalnt  that  the  ragl- 
neer  in  charge  of  the  switdi  engine,  know- 
ing that  decedent  was  betwetti  the  ends  of 
the  cars,  and  wittiout  any  signal  frmn  blm, 
negligraitly  and  cardes^  started  the  engine, 
thereby  Itnocklng  deceased  over  and  causing 
die  cars  to  run  over  and  injure  him.  The 
complaint  set  up  that  tbe  decedent  suffered 
great  bodily  pain  and  mental  ongtdsh  for 
four  hours  from  the  time  of  bis  Injury  un- 
til his  death.  It  also  set  out  the  names  and 
ages  of  the  decedent's  three  children  who 
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sarrived  him,  and  embodied  a  count  for  dam- 
ages for  the  benefit  of  the  widow  and  Uie 
children  as  next  of  kin  and  also  a  count 
for  damages  for  the  benefit  of  the  estate. 
Appellant  filed  a  motion  to  abate  the  action 
because  decedent  was  killed  in  the  state  of 
Oklahoma,  and  alleged  that  at  the  time  of 
bis  death  he  was  a  citizen  and  resident  of 
that  state,  and  that  plaintiff  obtained  let- 
ters of  administration  upon  bis  estate  In 
Oklahoma,  and  that  the  laws  of  that  state 
goTeming  the  recovery  of  damages  and  dis- 
tribution thereof  were  wholly  different  from 
the  laws  of  Arkansas.  The  motion  was  over- 
mled  and  exceptions  saved.  The  appellant 
answered,  denying  the  allegations  of  the 
complaint,  and  set  up  the  defenses  of  con- 
tributory negligence  and  assumed  risk. 

Grace  McKeehan  testified  that  she  was  IS 
years  old.  She  saw  the  train  run  over  de- 
cedent on  the  23d  day  of  May,  1910.  The  ac- 
ddrat  occurred  on  the  second  track  from 
where  she  was  standii^.  DolUe  Jonea  was 
also  standing  there.  Decedent  was  walking 
by  the  train  when  she  first  saw  him.  The 
train  stopped  before  he  went  in  between  the 
cars.  He  went  In  between  the  two  cars  to 
tmcot^Ie  them.  He  was  not  very  long  in 
there.  His  face  was  turned  towards  the 
north  when  be  went  in  between  the  cars; 
the  engine  was  towante  the  south.  She  was 
looking  at  him  when  he  went  in  between  the 
cara.  His  hands  were  uncoupling  the  cars. 
Both  of  his  feet  were  between  the  tracks. 
She  saw  him  while  he  was  In  there  and  up 
to  the  time  the  train  moved.  He  made  a 
motion  before  he  went  in.  She  did  not  see 
him  make  any  motion  with  his  hands  while 
he  was  In  between  the  cars.  He  made  a 
motion  with  his  hands  when  he  was  walking 
by  the  side  of  the  train,  before  he  went  in. 
He  raised  his  hand  up,  and  witness  thought 
he  shook  it  After  he  made  that  motion,  the 
train  stopped.  After  the  train  stopped,  he 
went  in  there:  but,  after  he  got  in,  he  made 
no  motion  with  his  hands  to  any  one  on  the 
outside.  Witness  was  looking  at  blm  all  the 
time.  She  saw  the  wheels  run  over  him. 
fie  fell  towards  the  north;  his  face  went 
down  foremost  The  first  two  wheels  ran 
OTer  him,  the  wheels  on  the  side  where  witr 
nesa  was.  The  train  stopped  when  he  hal- 
looed. A  mnn  took  him  out  from  under  the 
cars  after  he  was  injured.  They  did  not 
more  him  very  far  from  the  track;  Just 
moved  blm  on  the  outside.  From  the  point 
where  be  went  in  between  the  two  cars  it 
was  not  very  far  to  where  the  witness  saw 
him  make  a  signal  by  shaking  his  hand 
when  he  was  walking  along  by  the  side  of 
the  train.  It  was  not  very  far  from  where 
the  train  stopped  to  where  she  saw  him  make 
the  signal  by  shaking  hla  hand.  There  was 
a  box  car  on  the  track  next  to  the  witness, 
on  the  south.  She  conid  not  tiave  seen  the 
train  and  a  man  walking  by  the  side  of  it 
•very  far  tm  account  of  the  tiox  car  on  the 
trade  next  to  her  on  the  south.  He  made 


the  signal  about  the  time  he  got  in  sight 
of  witness,  and  then  the  train  stopped.  He 
was  run  over,  witness  thought  at  the  south 
end  of  the  plank  crossing  at  Seventh  street. 
Witness  was  on  the  east  side  of  the  crossing 
and  on  the  south  side  of  the  street  where 
she  was  standing  waiting  for  the  train  to 
get  out  of  the  way  so  she  could  cross.  She 
was  opposite  to  the  south  end  of  the  cross- 
ing, witness  saw  the  decedent  from  the 
time  he  got  in  sight  of  her  until  he  was 
run  over.  The  decedent  at  the  time  the 
train  pressed  him  down,  was  trj-Ing  to  un- 
couple the  car  with  his  hands. 

On  cross-«xamInatlon  witness  stated  tliat 
she  saw  the  man  who  was  hurt  Just  before 
he  went  in  between  the  cars  make  a  motion 
with  his  hand.  She  did  not  know  exactly 
what  kind  of  a  motion  it  was;  didn't  know 
whether  it  was  a  motion  to  kick  a  car  or 
a  motion  to  stop.  Between  the  time  when 
witness  first  saw  decedent  and  the  time  he 
was  knocked  down  it  was  a  longer  length  of 
time  than  it  would  take  for  a  man  to  step 
in  between  the  cars  and  put  bis  hands  on 
the  coupler,  but  not  much  longer.  Witness 
did  not  think  it  was  as  long  as  10  minutea 
While  the  man  who  was  hurt  was  between 
the  cars,  he  may  have  made  a  signal  and 
witness  not  have  seen  it  His  bands  were 
moving  practically  all  the  time  he  was  in  be- 
tween the  cars.  Witness  did  not  remember 
how  far  the  train  moved  after  he  was  run 
over.  Only  two  wheels  ran  over  him.  They 
picked  him  up  from  about  the  middle  of  the 
car.  The  car  did  not  move  more  than  a  half 
a  car  length.  Witness  Just  noticed  him  cas- 
ually. Her  testimony  was  based  upon  the 
occurrence  as  she  then  remembered  It  She 
did  not  think  there  was  a  man  on  top  of 
the  car  that  ran  over  the  decedent;  she 
did  not  know  whether  there  was  a  man  on 
top  of  that  car.  Witness  stated  that  she 
knew  that  decedent  went  in  between  tha 
cars,  and  she  was  pretty  sure  about  his  try- 
ing to  uncouple  the  cars,  for  she  had  seen 
them  uncouple  cars  before^  She  stated  it  as 
a  fact  that  the  man  was  trying  to  uncouple 
the  cars  because  he  went  In  between  the 
cars.  She  had  lived  around  the  crosshig  a 
year  or  two,  and  tiad  seen  them  very  often 
go  in  between  the  cars  when  they  uncoupled 
them.  They  always  went  in  between  the 
cars  when  they  uncoupled  them.  Decedent 
might  have  gone  In  there  to  examine  the 
Coupler.  Hlfl  hands  were  in  motion  where 
the  two  cars  met  together.  She  knew  he 
was  trying  to  uncouple  the  cars  from  where 
he  had  his  hands.  She  teuld  not  tell  the 
court  whether  his  hands  wore  on  the  draw- 
bar, or  whether  they  were  on  the  knnckte, 
or  pin,  or  brake  rod.  She  did  not  know,  as 
a  matter  of  fact,  whether  decedent  was  mere- 
ly inspecting  the  coupler  or  whether  he  was 
trying  to  uncouple  the  cars. 

Witness  Dollie  Jones  testified  that  she  was 
28  years  old;  lived  three  blocks  ftom  the 
crossing  where  the  injury  occurred.  She 
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was  present  and  saw  the  accident.  There 
was  no  one  else  standing  there  at  the  cross- 
ing near  her  when  the  man  was  injured  hut 
a  little  white  girl  (which  witness  identified 
as  Grace  McKeehan),  whose  testimony  has 
just  been  stated.  Witness  could  not  tell 
how  many  fieet  she  was  from  the  young  man 
when  the  train  mn  over  him,  but  stated  it 
was  not  over  five  or  six.  She  was  standing 
by  the  side  of  the  east  track,  right  up  to  the 
east  rail  of  the  next  track  to  the  tr&c-k  on 
which  the  Injury  occurred.  She  was  right 
in  front  of  it  and  saw  it.  They  were  switch- 
ing off  cars,  and  witness  had  to  watt  there 
at  the  crossing  before  she  could  get  across, 
and  while  standing  there  the  man  was 
walking  on  the  ground  as  the  train  was  go- 
ing along,  and  when  it  stopiied  he  went  in 
between  the  two  cars.  She  did  not  know 
what  he  was  doing,  but  hla  hands  were  on 
the  back  part  of  the  car  where  they  couple 
together.  The  cars  had  stopped  when  he 
went  in  between  them.  He  went  In  between 
the  rails,  with  both  of  hie  feet  over  Inside 
the  rails,  and  bis  hands  were  on  the  coupler. 
It  could  not  Iiave  been  more  than  10  minutes 
that  he  was  in  there  before  the  train  moved. 
He  did  not  make  any  motion  with  hla  hands. 
She  did  not  tiear  him  call  to  the  engineer 
to  move  the  train;  did  not  hear  him  say 
anything.  There  were  about  three  or  four 
cars  attached  to  the  engine.  Tlie  engine 
was  at  the  south  end  of  the  cars.  The  cow- 
catcher was  turned  towards  the  north;  the 
front  end  was  attached  to  the  cars.  Witness 
saw  tlie  deoedrat  go  between  tlie  two  cars 
to  the  north.  He  was  attempting  to  un- 
conple  the  two  cars.  He  was  aiming  to  cut 
off  two  cars  end  detach  two  cars.  He  was 
between  the  second  and  third  can  wtuiD.  he 
went  tn  between  them.  His  face  was  to- 
wards the  eiDgiBe.  While  he  was  In  th^, 
the  train  moved  towards  tiie  north.  Wlt> 
ness  saw  tiie  wheels  on  the  south  side,  next 
to  her,  nm  over  him;  that  was  on  the  east 
side.  The  wheds  on  the  east  side  ran  over 
him.  Hie  two  front  wheels  ran  over  him. 
Tlie  soath  wheels  of  the  ear  did  not  get  to 
him.  The  train  stopped  sadden  after  It  ran 
over  him  when  he  hallooed.  She  saw  the 
wheels  of  the  cor  press  blm  down.  He  was 
standing  up  with  both  of  his  tiands  on  the 
coupler  and  was  working  at  that  with  his 
face  towards  the  north.  It  pressed  him 
down  face  iforemost  This  occurred  at  the 
Bouth  end  of  the  crossing.  Witness  was 
standing  on  the  east  side  of  the  track  and 
on  the  south  side  of  the  street.  Just  opposite 
the  eontii  end  of  the  plank  crossing.  When 
she  first  observed  the  cars  and  engine,  they 
w»e  coming  from  the  south.  There  were 
box  cars  on  the  track  dose  to  where  witness 
was  standing,  south  of  her  and  also  north  of 
her.  She  could  not  and  did  not  see  any  one 
at  any  considerable  distance  south  of  her 
before  he  got  right  in  front  of  her.  She 
did  not  know  the  position  Le  Moyne  was  In 


nutU  be  got  right  In  front  of  her.  The  box 
car  to  the  south  prevented  her  from  seeing 
him  before  that  time.  He  was  walking 
along  with  the  train.  The  train  was  not 
moving  very  fast,  but  more  rapidly  than  he 
was  walking.  The  matters  and  things  that 
she  testified  about  occurred  after  the  train 
stopped.  The  little  girl  (Grace  McKeehan) 
was  standing  not  very  far,  "kinda  behind" 
witness.  No  one  else  saw  the  accident  that 
she  knew  of.  Did  not  see  any  one  else  there. 

On  cross-examination,  witness  reiterated 
that  it  was  a  short  time  that  she  saw  him 
before  he  went  in  between  the  cars,  and 
that  she  did  not  see  him  give  any  signal 
while  he  was  between  the  cars.  She  said 
that  she  was  sure  that  the  train  stopped  as 
soon  as  he  hallooed  after  he  was  hurt  Tlie 
train  stopped  before  he  went  In  between 
the  cars;  It  came  to  a  dead  stop  before  he 
went  in  between  the  cars.  Witness  did  not 
see  him  go  In  between  the  cars  but  one 
tim^  bilt  he  may  have  gone  in  between  the 
cars  before  she  saw  him ;  she  did  not  know 
whether  he  did  or  not  Witness  conld  not 
tell  Just  how  long  the  train  was  stopped 
while  Le  Moyne  was  between  the  cars,  but 
it  was  not  any  longer  than  10  minutes.  It 
was  not  very  long  after  Le  Moyne  went  in 
between  the  cars  to  the  time  witness  saw 
him  fail.  He  was  there  at  the  coupler,  she 
thought,  quite  a  while;  that  was  witness' 
recollection.  She  did  not  make  any  note  or 
impress  ths  length  of  time  of  the. accident 
upon  ber  mind,  and  was  testifying  to  the 
best  of  her  recollection.  The  ac(ddent  hap- 
pened over  a  year  before.  Wtness  did  not 
mean  to  be  taken  as  saying  definitely  that  a 
certain  length  of  time  elapsed,  because  she 
did  not  know.  At  tlie  time  of  the  accident 
she  did  not  know  how  long  the  cars  stoi^ed 
there,  but  knew  it  was  not  over  10  minutes. 
She  did  not  know  that  It  was  Uiat  long.  It 
mlelit  have  been  longer.,  B^re  Le  Moyne 
went  In  betweoi  the  cars  he  did  not  give 
any  atrial.  If  he  did,  she  did  not  see  him. 
He  may  have  given  some,  bat  If  he  did  wit- 
ness did  not  see  him.  Between  the  time 
witness  first  saw  Le  Moyne  and  the  time  he 
fell  he  might  have  givoi  some  sort  of  a  sig- 
nal, but  if  he  did  witness  did  not  notice  it 
Said  she  did  not  know  anything  about,  rail- 
road signals.  Witness  stated  that  she  was 
looking  at  him  all  the  time  after  he  got  In 
sight  of  ber  to  the  time  the  car  ran  over 
him.  At  the  time  he  fell  he  was  still  on  the 
Inside  of  the  track.  Before  the  train  sterted 
to  moving  he  was  working  with  the  coupler. 

Witoess  Taylor  testified  that  he  was  en- 
gineer in  charge  of  the  engine  at  the  time 
of  Le  Moyne's  death.  "Th^  were  three 
cars  attached  to  the  engine.  Le  Moyne  got 
on  the  ladder  of  the  second  car  from  the  en- 
gine and  gave  me  a  s^nal.  He  was  going 
to  kick  the  third  car — the  farthest  car  west 
from  the  engine — up  the  main  line  and  kick 
it  la  on  the  hoose  trade  He  gave  me  this 
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signal  while  he  was  standing  on  the  ladder 
of  the  car.  He  had  hold  of  the  ladder  with 
one  hand,  and  took  hold  of  the  pin-lift  lever 
with  the  other  hand,  and  gave  me  a  stop 
signal  with  his  foot  After  seeing  that  he 
did  not  have  the  pin  lifted,  I  did  not  get  en- 
tirely stopped  until  he  Jumped  off  the  cars 
on  the  gronnd  and  gave  me  another  kick 
signal.  After  giving  me  this  signal,  and 
after  I  had  opened  up  the  throttle  and  was 
kicking  the  Cars,  Mr.  Le  Moyne  ran  between 
the  cars,  and  the  accident  occurred." 

Two  witnesses  who  were  familiar  with 
the  operation  of  automatic  couplers  testified 
substantially  tjiat.  If  the  automatic  coupler 
Isy  working  properly,  one  can  uncouple  it  by 
the  Ilft-pln  without  going  between  the  cars; 
that,  If  it  becomes  necessary  for  a  switch- 
man or  brakeman  to  go  between  the  cars 
and  work  with  the  coupler,  then  such  cou- 
pler Is  not  in  proper  condition.  When  one 
cannot  lift  the  pin  by  the  lift-pin  lever 
while  standing  in  the  stirrup  on  thb  car,  in 
order  to  uncouple  the  cars,  it  then  becomes 
necessary  to  go  between  them  and  take  hold 
of  the  coupler  with  your  hands.  If  the 
couplers  were  working  properly,  this  would 
t>e  unnecessary. 

There  was  a  stipulation  of  counsel  to  the 
effect  that,  at  the  time  of  the  accident  in 
which  Le  Moyne  was  killed,  none  of  the  cars 
tliat  were  attached  to  the  engine  were  un- 
coupled. 

There  was  testimony  on  behalf  of  the  ap- 
pellant tending  to  show  that  the  couplers 
were  not  defective;  that  they  were  examin- 
ed a  short  while  after  the  injury  occurred 
and  were  found  to  be  In  good  condition. 
One  of  the  witnesses  te^fled  that  he  "cou- 
pled and  uncoupled  them  by  making  Gybug 
switch,  or  kicking  the  can  with  the  engine 
attached,  and  couplers  were  operailve  and 
nothing  wrong  with  them."  This  witness 
forthw  testified  as  follows:  "Looked  at  the 
couplers  pretty  closely,  lift-pin  lever,  and 
everything  comiected  with  it  Find  It  neces- 
aary  sometlmeB  when  unconplii^  cars  to  go 
In  betweoi  them.  If  a  brakeman  standing 
on  the  outside  of  the  car  makes  an  effort  to 
unconiOe  the  llft-idn  lever,  It  cannot  always 
be  done  when  backing  slowly  iqtgrade.  Fall- 
nre  to  do  w  la  not  evidence  of  something 
wnmg.  The  engine  Is  a  lot  heavier  than 
the  cars.  It  gets  the  Blade  and  makes  the 
cars  tight,  80  yon  cannot  lift  the  irfn.  You 
oonld  lift  the  pin  with  a  lever  if  you  got  slack. 
If  aJaney  coupler  gets  so  It  cannot  be  uncou- 
pled by  a  llftftinlevra,  it  Is  necessary  to  go  In 
betweoi  the  cars.  ,The  purpose  ot  an  auto- 
matic coupler  Is  to  couple  from  the  outside, 
and,  if  In  good  condition  and  la  connected 
up,  will  do  ao;  bnt  there  Is  a  good  teal  of 
difference  In  the  strength  required  at  differ- 
ent times  to  uncouple ;  sometimes  easily  done; 
sometimes  hard;  and  sometimes  cannot  be 
done  at  all  when  the  cars  are  moving.  Have 
to  wait  nntU  they  get  in  proper  poaltlon.  At 


the  Inspection  made,  did  not  inspect  the 
knuckles  about  the  car  closely.  The  cou- 
plers were  working  automatically  ail  right 
and  discovered  nothing  wrong." 

At  the  conclusion  of  the  testimony  the  rec- 
ord recites,  "It  was  understood  that  plaintiff 
withdraws  claim  as  to  defective  couplers." 
The  record  further  recites  as  follows:  "At 
the  conclusion  of  the  testimony,  before  the 
b^inning  of  the  argument  of  the  case,  tbe 
attorneys  for  the  plaintiff  stated  to  the  court 
that  they  conceded  plaintiff  was  not  entitled  to 
recover  under  the  paragraphs  of  subdivisions  1 
and  2  as  set  out  in  tbe  first  count  of  the 
complaint  which  alleged  a  failure  of  defend- 
ant to  equip  its  cars  with  automatic  couplers 
as  required  by  the  safety  appliance  act  of 
Congress  of  March  2,  1803,  and  defective 
street  crossing,  and  tliab  tbe  court  might 
give  a  peremptory  Instruction  against  plain- 
tiff upon  these  issues." 

Tbe  court  instructed  the  Jury,  at  the  re- 
quest of  appellant  as  follows :  "(3)  The  tes- 
timony is  not  sufficient  to  authorize  plaintiff 
to  recover  upon  the  alleged  defects  of  the 
coupler  and  as  to  this  allegation  of  tbe  com- 
plaint tlie  Jury  should  find  agalnat  the  plain- 
tiff." 

The  court  also  gave,  among  others,  the  fol- 
lowing instruction:  "Fifth.  The  law  pre- 
sumes that  plaintiff's  Intestate  was  in  the 
exercise  of  ordinary  care  and  caution  at  the 
time  of  his  alleged  injury,  and  the  burdoi 
of  proof  rests  on  defendant  to  show  that 
plaintiff's  Intestate  was  not  exercising  or- 
dinary care  for  his  own  safety  at  said  time** 

The  appellant  requested  the  court  to  in- 
struct tbe  Jury  to  find  tbe  issnea  in  Its  favor, 
and  also  presented  the  fallowing  prayers 
for  instructions : 

"(7)  If  the  plaintiff  has  not  eetebllshed  by 
a  fair  preponderance  of  the  evidence  that 
the  coupler  was  defective  as  alleged  in  h&r 
complaint  and  the  evidence  allows  deceased 
voluntarily  placed  himself  in  a  dangenHU 
position  by  going  in  between  Uie  cars,  and 
that  but  for  so  doing  deceased  would  not 
have  been  Injured,  then  he  was  gniltr  of 
contributory  negUgeiwe,  and  plaintiff  cannot 
recover." 

"(10)  If  tbe  Jury  believe  from  the  evidence 
that,  while  cars  were  being  switched  toward 
Seventh  street  crossing,  the  deceased  went 
on  the  track  bdilnd  the  cars,  behind  the 
cars  being  switched,  and  while  ao  behind 
said  cars  was  knocked  down  and  killed,  be 
was  goil^  of  contributory  n^llguoe  and 
cannot  recover." 

The  court  reused  tbe  above  prayer^  and 
ai^llant  excepted.  The  Jury  returned  a 
verdict  In  favor  of  the  amwllee  fbr  the  bene- 
fit  of  the  widow  and  next  of  kin  In  tbe  aom 
of  $9,000  and  for  tbe  benefit  of  tbe  estate 
In  the  sum  of  $1,000.  To  reverse  tbe  Judg- 
ment for  these  several  snoia  this  appeal  la 
duly  prosecuted.  Otba  facts  are  stated  In 
the  opinion. 
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Ipa  D.  Ogleeby,  of  Ft  Smltli,  apA  Sdgar  A. 
De  Menles,  of  Muskogee,  OkL,  for  appeUant 
HUI,  Brlzzolara  &  Fitzhugh,  of  Ft  Smltli, 
and  U.  L.  Meade,  of  RusseUTllle,  for  appeUe& 

WOOD,  3.  (after  stating  the  facts  as 
above).  [1]  1.  The  statutes  of  Oklahoma  and 
Aricansaa  In  regard  to  reoorery  for  death  by 
wrongful  act  are  wo  anbstantially  similar 
tbat  ttie  courts  of  tbls  state  abould  not  re- 
fuse to  allow  an  action  to  be  maintained  by 
an  administrator  appointed  In  tbls  state,  or 
by  an  administrator  appointed  In  the  state 
of  Oklah(Hua,  where  the  Injury  occurred,  to 
malntiUn  a  suit  for  the  recovery  of  damages 
for  a  death  occurring  In  the  state  of  Okla- 
homa. Sections  5&43-5&45,  Compiled  Laws 
of  Oklahoma ;  secUons  0285,  6289.  6290.  Kii- 
by's  Digest 

The  laws  of  Oklahoma  concerning  the  re- 
covery of  damages  for  death  1^  wrongful  act 
are  In  harmony  with  our  laws  and  policy 
on  that  subject  Dennlck  r.  BaUway  Co., 
103  U.  S.  11,  26  L^  Bd.  4S9;  Minor.  Conflict 
of  lAWS,  p.  41B&. 

In  Stewart  r.  Baltimore  ft  O.  By.  Co.,  168 
U.  S.  445,  IS  Sop.  Ct.  lOS,  42  L.  Bid.  637.  It 
is  held  that  "when  the  statutes  of  the  stete 
in  which  the  cause,  of  action  arose  are  not 
In  substance  inconsistent  with  the  statutes 
or  pabllc  policy  of  the  state  in  which  the 
cause  of  action  is  sought  to  be  enforced,  the 
suit  can  be  maintained  in  the  latter  state." 
8e^  also,  Texas  &  Pac.  Ry.  Co.  v.  Cox.  146 
U.  S.  694,  12  Sup.  Ct  906,  36  L.  Ed.  829. 

it]  This  la  a  transitory  action,  and  the 
appellee,  as  administratrix,  bad  the  right  to 
maintain  It  here.  Eureka  Springs  Ry.  Co. 
T.  Tlmmons,  61  Ark.  459,  11  S.  W.  690;  St 
Louis,  I.  M.  ft  3.  Ry.  Co.  t.  Brown,  67  Ark. 
205,  64  8.  W.  866.  See,  also,  St  Lonls,  I.  M. 
ft  S.  Ry.  Co.  T.  Hesterly,  08  Ark.  240,  136 
8.  W.  874. 

[3]  The  presumption  Is  In  favor  of  the 
right  to  sue,  and  the  burden  rests  upon  the 
party  objecting  to  show  that  the  suit  was 
not  brought  by  the  proper  party.  Minor,  Con- 
flict of  Laws,  p.  402. 

The  appellant  In  Ita  demurrer  to  the  com- 
plaint Beta  up  that  Le  Moyne,  at  the  time 
of  his  death,  was  a  citizen  and  resident  of 
the  state  of  Oklahoma,  and  alleges  that  after 
his  death  his  "widow  and  children  continued 
to  be  dtlzens  and  resldenta  of  said  state,  and 
that  plaintiff  obtained  letters  of  administra- 
tion in  Oklahoma."  But  the  demurrer  and 
the  motion  to  dismiss  also  allege  that  at  the 
time  of  the  obtaining  of  the  letters  of  ad- 
ministration, the  widow  and  children  were 
citizens  and  resldenta  of  Oklahoma. 

There  is  no  showing  in  this  record  that 
the  letters  of  administration  granted  Mrs. 
Le  Moyne  In  Oklahoma  have  ever  hem  re- 
voked. 

This  court  held,  in  Warren  &  O.  V.  B.  Co. 
V.  Waldrop,  93  Ark.  127,  123  S.  W.  792.  that 
the  removal  of  an  administrator  appointed  In 


this  state  to  another  state  did  not  Ipso  fkcto 
revoke  the  letters  of  administration. 

It  does  not  appear  whether  appellee  sued 
in  her  capacity  as  administratrix  In  the  state 
of  Oklahoma,  or  whether  she  sued  In  the  ca- 
pacity of  ancillary  administratrix.  The  suit 
was  for  the  purpose  of  recovering  such 
amount  as  might  he  due  the  widow  and  next 
of  kin  and  the  estate  under  the  provisions  of 
sections  6943-6945  of  the  Compiled  Laws  of 
Oklahoma.  The  right  of  recovery  could  be 
maintained  by  appellee  as  the  regular  repre- 
sentative of  the  estate  in  the  circuit  court 
of  Sebastian  county,  because  In  a  transitory 
action  of  this  kind  such  court  had  jurisdic- 
tion both  of  the  subject-matter  and  of  the 
parties.  Tlie  appellant  was  an  Arkansas  cor- 
poration and  was  domidled  in  Sebastian 
county,  and  the  situs  for  the  purpose  of  re- 
covery of  the  amount  of  the  liability  to  the 
estate  in  this  suit-  was  In  that  county,  or 
any  other  county  where  service,  under  the 
law,  could  be  had  upon  the  appellant  Den- 
nlck T.  BaUway  Co..  103  U.  8.  11.  26  L.  Hd. 
439. 

[4]  The  right  to  the  distribution  of  the 
fund  could  in  no  wise  affect  appelUint  and. 
the  law  for  recovery  in  such  cases  being  aub- 
stantlally  the  same  in  the  states  where  the 
injury  ooconed  and  where  the  suit  Is  brought 
the  doctrine  of  comity  can  be  successfully 
invoked  by  the  app^lee. 

2.  The  concession  of  counsel  for  tlie  ap- 
pellee and  tlie  instructions  of  the  court  elim- 
inated from  the  conslderatim  of  the  Jury 
all  grounds  of  alleged  negllgoice  except  that 
ccmtalned  In  the  third  paragraph  of  the  com- 
plaint, which  was  In  substance  that  while 
Le  Moyne  was  between  the  cars  attempting 
to  uncouple  them,  which  in  the  discharge  of 
his  duty  he  was  compelled  to  do,  and  while 
the  train  was  stopped,  the  engineer  know- 
lug  that  decedent  was  between  the  ends  of 
the  cars,  without  any  signal  from  decedent 
so  to  do,  n^Ugently  and  carelessly  started 
said  engine  forward  and  ran  over  him,  caus- 
ing his  injury  and  death.  This  issue  as  to 
appellant's  negligence  was  submitted  to  the 
Jury  under  the  following  instruction:  "If 
yon  believe  from  the  evidence  that  plaintiff's 
Intestate,  while  In  the  exercise  of  ordinary 
care  for  his  own  safety,  was  Jellied  through 
the  negligence  of  the  defendant's  said  engi- 
neer in  moving  said  cars  while  plaintiff's 
intestate  was  between  them  In  tb^  discharge 
of  his  duty,  then  your  verdict  ^onld  be  for 
the  plaintiff." 

[t]  Appellant  contends  that  there  Is  no  evi- 
dence to  sustain  the  verdict  on  tbls  issue, 
and  that  the  court  should  have  directed  a 
peremptory  verdict  In  Its  favor.  The  testi- 
mony bearing  upon  this  Issue  of  alleged  neg- 
ligence of  appellant  is  set  out  in  detail  In 
the  statement  The  testimony  of  Orace  Mc- 
Keehan  shows  that  Le  Moyne,  while  walking 
beside  the  train  before  the  same  stopped,  and 
before  he  went  in  betweoi  tlie  cars,  made  a 
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motiOD  with  bis  bands;  that  after  making 
that  motion  the  train  stopped ;  and  that  aft- 
er the  train  stopped  he  went  In  between  the 
cars,  and  the  witness  thought  because  of  that 
fact  that  he  was  trying  to  uncouple  the  cars. 
She  did  not  know  whether  he  was  trying  to 
uncouple  them,  or  whether  be  was  merely 
Inspecting  the  coupler.  'His  hands  were  in 
motion  where  the  two  cars  met  together. 
While  In  this  situation  the  train  pressed  him 
down. 

The  testimony  of  the  witness  DoUle  Jones 
shows  that  she  saw  Le  Moyne  walking  on 
the  ground  aa  the  train  was  going  along,  and 
when  it  stopped  that  he  went  In  between  the 
two  cars  and  was  attempting  to  uncouple 
them  when  the  train  moved  towards  the 
north  and  ran  over  him.  This  witness  did 
not  see  Le  Moyne  give  any  signal  before  the 
train  stopped  and  before  he  went  in  between 
^e  cars;  but  she  states  that  he  might  have 
given  some  sort  of  a  signal,  but  that  If  be 
did  she  did  not  notice  it.  She  did  not  know 
anything  about  railroad  signals. 

The  Jury  were  warranted  in  finding  from 
the  above  testimony  that  the  train  was  stop- 
ped after  Le  Moyne  bad  made  a  motion  by 
shaking  his  hand,  and  that  after  the  train 
was  stopped  he  went  in  between  the  cars  to 
uncouple  the  same,  and  while  in  this  position 
that  the  engineer  moved  the  train  forward 
and  ran  over  him.  The  testimony  of  these 
witnesses  Is  positive  that  the  train  stopped, 
and  that  a  short  time  Intervened  after  It 
came  to  a  stop  before  it  was  started,  during 
which  time  I^e  Moyne  was  between  the  cars 
attempting  to  uncouple  the  same,  and  that 
the  cars  were  started  while  he  was  In  this 
position.  The  testimony  was  sufficient  to 
warrant  the  conclusion  that  the  engineer 
stopped  his  train  after  the  signal  was  given 
by  Le  Moyne,  indicating  that  the  engineer 
saw  him  give  the  signal  and  stopped  the  train 
in  obedience  to  sacb  signal,  and  that  he 
started  the  cars  while  Le  Moyne  was  in  this 
position  and  ran  the  same  over  blm.  True, 
the  testimony  of  witness  Taylor,  the  engineer, 
who  was  also  Introduced  on  behalf  of  the  ap- 
pellee, showed  that  Le  Moyne  did  not  go  In 
between  the  cars  while  the  train  was  stop- 
ped to  uncouple  the  same.  His  testimony,  on 
the  contrary,  shows  that  he  was  moving  the 
cars  in  obedience  to  signals  given  by  Le 
Moyne,  and  that  while  these  cars  were  In 
motion  Le  Moyne  ran  between  tbem  and 
was  run  over. 

[6]  But  the  testimony  of  the  witness  Tay- 
lor was  in  direct  conflict  with  the  other  wit- 
nesses for  the  appellee  as  to  the  cars  com- 
ing to  a  stop  before  Le  Moyne  went  In  be- 
tween them.  It  was  the  province  of  the  jury 
to  consider  the  testimony  of  these  witnesses 
and  to  reconcile  the  conflicts  as  far  as  pos- 
sible, and,  if  they  fonnd  (which  they  evident- 
ly did)  that  the  testimony  was  conflicting  and 
contradictory,  it  was  their  province  to  be- 
lieve and  accept  the  testimony  which  they 
believed  reflected  the  truth  of  the  matter  un- 


der investigation.  The  credibility  of  the  wit 
nesses  introduced  on  behalf  of  the  appellee, 
as  well  as  those  on  behalf  of  appellant,  was 
for  the  jury. 

The  t^tlmony  of  witness  Taylor  tended 
to  show  that  there  was  no  negligence  what- 
ever, but  the  testimony  of  the  other  witness- 
es for  appellee  tended  to  show  that  there 
was  negligence.  The  appellee  was  not  bound 
by  the  testimony  of  witness  Taylor,  although 
Introduced  by  her.  It  was  for  the  Jory  at 
last  to  say  what  weight  they  would  give  to 
his  testimony.  "The  primitive  notion,"  says 
Mr.  Wlgmore,  "that  a  party  Is  morally  hound 
by  the  statements  of  his  witnesses  no  longer 
finds  defenders,  although  Its  disappearance  Is 
by  DO  means  very  far  In  the  past"  Wlgmore 
on  Evidence,  vol.  2,  S  897. 

In  Brown  v.  Bellows,  4  Pick.  179,  on  page 
194,  It  Is  said :  "Although  it  Is  a  general  rule 
that  a  party  Is  not  to  be  allowed  to  discredit 
bis  own  witness,  yet  that  must  be  understood 
to  mean  that  the  witness  is  not  directly  to 
be  impeached  on  account  of  bis  character  for 
truth ;  ^  but  the  rule  Is  by  no  means  to  ex- 
tend so'  far,  as  that  a  party  may  not  call  a 
witness  to  prove  a  fact  which  a  witness  pre- 
viously called  by  him  has  denied.  A  party 
Is  not  obliged  to  receive,  as  unlmpeacbed 
truth,  everything  which  a  witness  called  by 
him  may  swear  to.  If  his  witness  lias  been 
false  or  mistaken  In  his  testimony,  be  may 
prove  the  truth  by  others." 

In  Whitaker  v.  Salisbury,  IS  Pick.  634,  on 
page  545,  the  Supreme  Court  of  Massachu- 
setts say:  "It  would  be  evidently  a  rule  that 
would  operate  with  great  Injustice,  that  a 
party  calling  a  witness  should  be  bound 
by  the  fact  which  was  sworn  to.  No  one 
would  contend  for  a  rule  so  inexpedient" 

Tlndall,  C.  J.,  in  Bradley  v.  Recardo,  8 
Bhig.  58,  says:  "The  object  of  aU  the  laws 
of  evidence  Is  to  bring  the  whole  trutb  be- 
fore the  jury.'* 

Mr.  Elliott,  in  his  work  on  Evidence,  says: 
"Although  a  party  cannot  discredit  his  own 
witness  as  to  his  general  character  for  tmth 
and  veracity  by  a  direct  assault  for  that 
purpose,  he  may  give  evidence  to  contradict 
any  Important  and  material'  fact  to  whldi 
the  witness  has  testified.  The  party  may 
show  what  the  truth  is  even  if  the  evidence 
adduced  In  so  doing  does  t«id  to  contradict  a 
witness  called  by  him."  See  2  Elliott  on  Ert 
dence.  {  986;  also  8  Greenleaf  on  Evidence 

Under  this  rule,  it  was  within  the  province 
of  the  jury  to  acc^t  and  believe  the  testis 
mony  of  Grace  McEeehan  and  Dollle  Jones, 
ahd  to  accept  all  or  such  parts  of  the  tes- 
timony of  witness  Taylor  as  they  believed 
to  be  true  and  reject  that  which  they  believ- 
ed to  be  false.  It  cannot  be  said  as  a  mat- 
ter of  law  that  there  was  no  evidence  to  sus- 
tain the  verdict  It  was  a  Question  for  the 
Jury. 

8.  On  the  issue  of  the  decedent's  contribu- 
tory negligence,  the  court  Instructed  the 
jury  that  ''It  the  evideuoe  shows  tha^  while 
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the  engineer  was  moving  cars  accordliig  to 
■ignals  given  him  by  deceased,  the  deceased 
wait  In  between  the  moving  can  and  was 
1^  racb  cara  knocked  down  and  killed,  Uie 
Jury  sboQld  And  for  the  defendant" 

[7]  The  appellant  contends  that,  Inasmnch 
as  plaintiff  "withdrew  ber  claim  as  to  de- 
fective conplers,"  and  inasmuch  as  the  court 
instructed  the  inry  that  the  testimony  was 
not  suffldent  to  authorize  plaintiff  to  re* 
cover  upon  the  allied  defects  of  the  coupler, 
therefore  Le  Moyne  was  guilty  of  contribu- 
tory negligence  in  going  between  the  cam  to 
uncouple  same.  But  it  does  not  follow  that 
because  plaintiff  withdrew  her  claim  as  to 
defective  couplers,  and  the  court  Instructed 
the  Jury  that  the  plaintiff  was  not  authorized 
to  recover  upon  the  alleged  defecto  of  the 
conplers,  the  decedent,  Le  Moyne,  was  negli- 
gent in  going  between  the  cars  In  an  attempt 
to  uncouple  the  same.  True,  there  was  tes- 
timony tending  to  show  that  at  the  time  of 
the  Injury  the  couplers  were  In  good  condi- 
tion. But  the  testimony,  even  on  behalf  of 
the  appellant,  also  tended  to  show  that  some- 
times, when  all  the  8la<A  was  not  gotten 
out.  it  took  more  strength  to  open  the  cou- 
plers; and  other  testimony,  on  behalf  of  the 
appellee,  tended  to  show  that  It  required 
more  force  to  lift  the  levers  at  some  times 
than  at  others.  "Sometimes  requires  con- 
siderably more  strength.  Two  or  three  lifts. 
Tou  have  to  have  alack  or  you  can't  uncouple 
them.  If  the  llft-pln  la  tight  could  not  do 
so" — was  the  language  of  one  of  the  wit- 
nesses. 

It  was  agreed  by  the  appellant  that  the 
cars  were  still  uncoupled  after  the  acci- 
dent. This  was  the  case,  although  the  en- 
gineer testified  that  the  "deceased  had  his 
foot  in  the  stlrmp  of  the  car  with  bis  hand 
hold  of  the  lift-pin  lever  attempting  to  cut 
off  one  car,  wbicli  was  the  tlilrd  car  from 
the  engine." 

Although  the  plaintiff  may  have  confessed 
that  she  could  not  recover  for  negligence  on 
acconnt  of  defective  couplers,  It  was  still  a 
question  for  the  Jury  to  say  as  to  whether 
or  not  the  decedent,  under  all  the  circum- 
stances, acted  with  ordinary  prudence  in 
going  in  between  the  cus  to  uncouple  the 
same. 

[I]  The  testimony  of  witness  Taylor  tend- 
ed to  show  that  Le  Moyne  had  made  the 
effort  stondlng  on  the  Htirrup  to  uncouple 
the  cars  with  the  lift-pin  lever  and  had  not 
been  successful.  The  Jury  may  have  con- 
cluded that  he  had  the  cars  stopped  and 
went  in  between  them  because  be  was  not 
able  to  uncouple  them  by  the  ordinary  meth- 
od provided.  There  was  testimony  from 
which  the  Jury  could  have  found  that,  where 
the  lever  would  not  Uft  the  couplli^  pin 
when  applied  In  the  usual  manner  of  doing 
it,  there  was  no  way  to  uncouple  the  cars 
"except  to  go  In  and  catoh  hold  of  the  pin 
and  lift  it"  There  was  testimony  tending 
to  show  that,  when  a  coupling  pin  became  a 


little  rusty  or  dirty  by  exposure  to  tbe 
weather,  It  required  a  great  deal  of  force 
to  lift  it,  and  that  when  that  was  the  case 
sometimes  the  cars  could  not  be  uncoupled 
at  all  when  moving. 

Under  all  tbe  evidence,  we  are  of  the  opin- 
ion that  it  was  a  question  of  fact  for  the 
Jury  as  to  whether  Le  Moyne  was  guilty  of 
n^Ugoioe  in  attempting  to  uncouple  tlie 
cm  In  the  manner  indicated.  The  court  did 
not  err,  therefore,  In  submitting  the  ques- 
tion for  the  determination  of  the  Jury,  and 
the  issue  was  properly  submitted. 

In  view  of  what  we  have  said,  the  court 
did  not  err  tn  refusing  appellanfa  prayer 
for  instruction  numbered  "seventh."  Only 
the  latter  part  <rf  this  prayer  was  correct 
and  the  court  covered  that  i>art  by  instruc- 
tion No.  8  given  at  appellant's  instonce: 

The  court  also,  by  instructions  given,  cov- 
ered prayer  numbered  "tenth,"  which  was 
refused.  Moreover,  prayer  No.  10  was  erro- 
neous because  it  was  tontamount  to  a  per- 
emptory Instruction  for  a  verdict  In  favor 
of  tbe  appellant  on  the  issue  of  contributory 
negligence,  which  we  have  seen  was  not  an 
Issue  of  law  for  the  court,  but  one  of  fact 
for  the  jury. 

[t]  There  was  no  error  in  giving  appellee's 
prayer  No.  6.  Appellant  urges  here  that  this 
instruction  was  erroneous  because  It  omitted 
the  qualifying  clause,  "unless  the  evidence 
on  behalf  of  plaintiff  shows  that  such  In- 
testate was  not  exercising  such  care  for  bis 
own  safety." 

The  court  having  given  appellant's  prayer 
No.  8,  there  was  no  error  In  giving  the 
prayer  of  appellee  numbered  5.  The  Instruc- 
tions taken  together  correctly  declared  the 
law.  Moreover,  the  appellant  did  not  make 
any  specific  objection  in  the  court  below  to 
the  instruction.  The  instruction  was  not 
Inherently  defective,  and  the  modification 
which  appellant  now  claims  should  have  been 
made  would  doubtless  have  been  added  If  ap- 
pellant had  called  the  attention  of  the  trial 
court  to  it  by  a  specific  request  or  by  a 
specific  objection.  Having  contented  itself 
with  a  general  objection  to  tbe  prayer  in 
the  court  below,  It  cannot  have  reversal 
here  for  the  specific  objection  It  now  urges. 
St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Stacks,  87  Ark. 
409,  134  S.  W.  815 ;  Aluminum  Co.  v.  Bam- 
sey,  89  Ark.  622,  117  S.  W.  B68:  St  L.,  I.  M. 
&  S.  Ry.  Co.  V.  Fambro.  88  Ark.  16,  U4  S.  W. 
230;  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Sparks, 
81  Ark.  187,  99  S-  W.  73. 

[II]  4.  We  do  not  find  that  there  was  any 
reversible  error  in  the  manner  of  conducting 
the  examination  of  witnesses  permitted  by 
the  trial  court  Appellant  urges  that  re- 
versible error  was  committed  in  failing  to 
sustato  defendant's  objection  to  many  lead- 
ing questions.  The  particular  questions  and 
answers  objected  to  are  not  abstracted  by 
the  appellant  and  reference  la  made  to  them 
only  in  a  general  way  as  contelned  In  the 
motion  for  a  new  trial,  and  as  ivpearing  at 


Digitized  by 


662 


148  SOUTU  W  BSTBRN  BEFORTBB 


fCenn. 


certain  pages  In  the  transcript  They  are 
not  set  oat  in  the  abstract  nor  In  the  brief, 
and  the  court  wUl  not  explore  the  record  to 
And  them. 

The  record  npon  the  whole  Is  free  from 
error  prejudicial  to  the  fights  of  appellant, 
and  the  Judgment  most  tbcvefore  be  affirmed. 

On  Rehearing. 

[11-13]  First  Appellant  contends,  for  the 
Qrst  time  on  rehearing,  that  appellee's  cause 
of  action  for  the  benefit  of  the  estate  was 
brought  under  the  employer's  liability  act 
of  Congress,  approved  April  22,  1908,  and 
that  under  that  act  no  right  of  action  sur- 
vives for  the  benefit  of  the  estate.  This 
contention  cannot  be  sustained,  for  the  rea- 
sons:. (1)  That  rule  3  of  this  court  prohibits 
a  consideration  of  the  matter  inasmuch  as 
no  reference  was  made  to  such  contention  in 
the  abstract  of  the  case  when  It  was  first 
presented  for  oar  consideration.  There  Is  no 
reference  whatever  to  the  present  conten- 
tion In  appellant's  abstract  or  brief  on  the 
first  hearing.  (2)  The  cause  of  action  for 
which  this  salt  was  brought  arose  on  the  23d 
day  of  May,  1910.  The  employer's  liabili- 
ty act  was  amended  on  April  5,  1910,  so  as 
to  provide  for  a  survivor  of  causes  of  action 
for  pain  and  suffering  growing  out  of  a  per- 
sonal Injury  in  favor  of  the  personal  rep- 
resentative, and  that  the  action  may  be 
brought  In  "the  district  In  which  the  de- 
fendant shall  be  doing  business  at  the  time 
of  the  commencement  of  such  action."  This 
amendment  also  provides  that  the  Jurisdic- 
tion of  the  courts  of  the  United  States  shall 
be  concurrent  with  that  of  the  courts  of  the 
several  states,  and  that  no  case  arising  un- 
der the  act  and  brought  In  any  state  court 
'of  competent  Jurisdiction  shall  be  removed  to 
a  court  of  the  United  States.  Therefore  the 
cause  of  action  accrued  to  the  appellee  after 
this  amendment  and  can  be  maintained  In 
the  state  court  36  U.  S.  Stat,  at  Large, 
291.  (3)  The  Issue  was  finally  presented  to 
the  Jury  on  tbe  question  of  the  negligence 
of  the  engineer,  based  on  tbe  laws  of  Okla- 
homa. 

Second.  We  are  stUl  of  the  opinion  that 
the  issue  as  to  whether  or  not  appellant's 
negligence  produced  the  injury  complained  of 
was  one  for  the  Jury.  Tbe  testimony  is  set 
oat  at  length  in  tbe  statement  and  is  dls- 
cuBsed  in  the  original  opinion. 

The  motion  for  a  rehearing  Is  therefore 
OTomled. 


SOUTHERN  ET.  CO.  et  al.  T.  CITY  OF 
MEMPHIS. 

(Snpreme  Ooort  of  Tennessee.  June  11,  1912.) 

1.  ElONEKT  DOICAIN  (|  1*)— EXTBHT  OF  PoW- 
SB— CONSirruTIOHAL  Restbiotions. 

The  power  of  "eminent  domain"  is  an  In- 
herent attribnte  d  sovereignty,  subject  to  the 


coQstitatlonal  limitation  that  private  property 
cannot  be  taken  for  private  purpoaes,  or  tor  a 
public  nse  without  just  compenaation. 

[Ed.  Note. — For  other  cases,  see  Elmineat 
Domain,  Cent.  Dig.  SI  1.  2;  Dec.  Dig.  {  1.* 

For  other  deSnitlons,  see  Words  and  Phras- 
es, vol.  3,  pp.  2382-2366;  voL  8,  p.  7649.] 

2.  JhciNBNT  DoiCAm  (1  66*)  ~  Bxteht  or 

PowEB— JuniciAL  Review. 

Whether  an  attempted  taking  of  private 
property  is  for  a  private  or  public  use,  and 
whether  the  statute  antborlzlng  tbe  taking  pro- 
vides a  sufficient  procedure  for  the  ascertain- 
ment of  the  fair  value  of  the  property  to  be 
taken  and  payment  In  cash  or  safBcient  seco- 
rity,  are  judicial  Qaestiong;  bat  all  ottier  inci- 
dents of  the  taking  are  political  qoestions,  for 
tbe  determination  of  the  sovereign,  and  the  se- 
lection of  the  property  to  be  taken,  the  deter- 
mination of  ite  suitableness  for  the  public  use 
to  which  it  Lb  proposed  to  be  put,  and  the 
quantity  of  property  required,  are  political 
questions,  not  subject  to  judicial  review. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  THg.  H  165-167;  Dec  Dig.  I 
66.*] 

3.  Eminent  Douaiv  ^  41*)  — Pcbuo  Pub- 
pose — Parks. 

Public  parks  are  for  tbe  bmeflt  of  the  pub- 
lic and  a  taking  of  property  by  a  city  for  a 
public  park  ia  for  a  public  use. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  |  86;  Dec.  Dig.  |  41.*] 

4.  Euinent  Douaiit  (I  47*)  —  Taking  op 
Pbopertt  Devoted  to  a  Public  Use— Leg- 
islative POWBB. 

Property  devoted  to  a  poUic  nse  cannot 
be  set  apart  for  another  end  inconsistent  pub- 
lic use,  in  tbe  absence  of  legislation  expressly 
or  impliedly  warranting  it 

[Ed.  Note.— For  other  cases,  see  .Eminent 
Domain,  Cent  Dig.  Sf  107-120;  Dec  Dig.  8 
47.*] 

5.  CONSTITUTIOWAI.  LaW  (f  280*)— DUB  PBO- 

CBss  OF  Law— Taking  of  Pbopertt  fob 

PuBUC  Purposes. 

Acts  1909,  c.  141,  anthorizing  tlie  taking 
by  the  city  of  Memphis,  for  park  purposes,  of 
the  property  of  a  railroad  company,  inclnding 
its  switdiyards  in  the  city,  and  pledging  the 
credit  of  the  cl^  for  the  payment  of  bonds  to 
be  issued  to  pay  for  the  property,  selects  prop- 
erty devoted  to  a  public  nse  for  another  public 
use  inconsistent  therewith,  and  is  not  In  con- 
flict with  Const  art  1,  S  8,  and  article  2.  {  21. 
and  the  fourteenth  amendment  to  the  Constita- 
tion,  prohiUtlng  the  deprivation  of  property 
without  due  process  of  law,  since  tbe  power  to 
take  property  for  public  purposes  includes  tbe 
power  to  select  the  property  to  be  taken. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  877-890;  Dec  Dig. 

i  28a*] 

6.  Eminent  Dohain  (|  71*)— GoicPENSATioif. 

Acts  1909,  c.  141,  authorizing  the  city  of 
Memphis,  through  Its  paA  commission,  to  ae- 
qaire  property  described  forpark  purposes, 
provided  not  more  than  $500,000  stiall  be  paid 
therefor,  by  private  negotiation  or  condemna- 
tion, authorizes  the  city  to  invest  not  exceeding 
9500,000  In  the  acqnisitlon  of  the  property,  and 
tiie  park  commission  Is  authoiizra  to  investi- 
gate the  value  of  the  property  and  determine 
whether  it  can  be  secured  for  the  maximum 
amount,  either  by  private  negotiation  or  con- 
demnation; and  the  act  is  not  invalid  for  fail- 
ing to  provide  adequate  method  of  compensa- 
tion, since,  if  the  commission,  as  the  city's 
agent  on  investigation,  determines  that  ttie 
property  is  wort^  mors  tlion  tie  maximam 


•For  other  easss  see  lanw  tople  and  sMtton  NUMBER  la  Dso.  Dls.  *  Am.  Dig.  Key  No.  8wl«  *  UaQ'r  In^azM 


Digitized  by 


Google 


Toim.) 


SOUTHERN  BT.  00.  T.  OITT  OF  MEMPHIS 


668 


fixed,  the  right  to  exercise  the  power  of  «mi- 
nent  domain  does  not  exist 

[Kd.  Note^For  other  caseB,  see  Eminent 
Domain.  Cent.  Dig.  H  180-187;  Dec;  Dig.  S 
71.*] 

7.  Emtnent  DoicAin  (J  71*)— Compewbatioit. 

The  Legislature,  autborizing  the  taking  of 
priTate  property  for  a  public  use,  may  fix  tb^ 
maximum  price  which  shall  be  paid  for  the 
property;  and  where  the  property  cannot  be 
acquired  for  the  maximum  sum,  the  power  of 
eminent  domain  cannot  be  exercised. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Gent  Dig.  ||  180-187;  Dec.  Dig.  | 
71.*] 

S.  ElfimNT    DOUATN    (I    128*)  —  ABOBSTAIH- 

itsJiT  or  Talub— Pboceduke. 

Acts  1900,  c.  141,  autborizing  the  city  of 
Memphis  to  acquire  property  for  park  purpos- 
es, and  fixing  the  maximum  price  which  the 
city  may  pay  therefor,  must  be  deemed  to  have 
been  passed  with  reference  to  the  established 
mode  of  procedure  for  Bscertaining  the  value  of 
property  sought  to  be  taken,  which  is  a  matter 
of  legislatiTe  regulation;  and  where  investiga- 
tion according  to  tlM  statutory  procedure  de- 
velops that  the  fair  valuation  of  the  property 
does  not  exceed  the  maximum  com,  the  ci^ 
may  acquire  the  property. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  1  826;  Dec  Dig.  %  123.*] 

9.  CoNsnnmonAL  Law  (S  280*)— Acgmsi- 

TION  OF  RAILBOAD  PbOFEBTT  VOB  PaBK 
PUBPOSES— DAlfAGBS. 

Acts  1909,  c.  141,  authorizing  the  cl^  of 
Memphis  to  acquire  for  park  purposes  the  prop- 
erty of  a  railroad  company,  including  its 
switchyards  in  the  city,'  without  making  any 
provision  for  the  use  by  the  company  of  its 
terminals  pending  the  time  required  to  procure 
additional  terminals  to  enable  it  to  discharge 
its  dnties  to  the  public  aa  a  carrier,  does  not 
deprive  the  compknv  of  due  process  of  law, 
since  if  the  taking  of  the  yards  will  disable  Uie 
company  from  performing  its  functions,  or  It 
tlie  value  of  its  remaining  property  ia  impair- 
ed, snch  fact  must  enter  into  the  amount  of  tba 
compensation  to  be  awarded. 

[Kd.  Note^FoT  other  cases,  see  Constitn- 
tional  Law,  Gent  Dig.  ||  877-890;  Dec.  Dig. 
1280.*] 

10.  Statutes  (|  138*)— AuBiVDVEnTS. 

Acts  1909,  c.  141,  authorizing  the  city  of 
Memphis  to  acquire  for  park  purposes  describ- 
ed property,  is  not  an  amendment  of  Acts  1879, 
c.  2,  and  of  Acts  1899,  c.  142,  authorizing  tax- 
ing districts  to  acquire  parks,  so  that  it  is  not 
violative  of  Const,  art  2,  i  17.  providing  that 
acts  which  amend  former  laws  shall  recite  in 
their  caption  the  title  or  the  substance  of  the 
act  amended. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S{  205,  206;  Dec.  Dig.  {  138.*] 

11.  Statutes  ({  18*)— Enactment. 

Acts  1900,  c.  141,  originated  in  the  House 
of  Representatives.  It  passed  the  House  on 
two  separate  readings,  and  was  then  referred 
to  a  committee,  which  substituted  another  bill 
for  the  original  bill,  but  retolned  the  title.  On 
recommendation  of  the  committee,  the  Honse 
passed  the  substituted  bill  on  its  third  and 
final  reading,  treating  the  passage  of  the  orig- 
inal bill  as  sufficient  to  make  the  final  passage 
of  the  substituted  bill  a  imssage  on  Ite  third 
reading.  The  snbstituted  bill  was  duly  passed 
by  the  Senate,  and  signed  by  both  Speakers, 
and  approved  by  the  Governor.  Held,  that  the 
bill  was  passed  by  the  House  on  three  separate 
readings,  aa  required  by  Const  art  2,  f  18. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  17-18>  25-27;  Dee.  Dig.  i  18.*] 


112L  BgcmiNT  Domain  (H  122,  134*>^"j0Br 
Goicpknsatxon"— Measube.  ... 

The  "just  compensation"  required  by  the 
Constitution  for  the  taking  of  private  property 
for  a  public  use  is  the  fair  cash  value  of  the 
property  taken.  The  nine  of  the  capabilities 
of  the  property  for  a  particular  use  at  the  time 
of  the  taking  must  be  considered  In  determin- 
ing the  market  price,  but  the  speculative  value 
of  the  property  in  the  hands  of  a  future  owner 
may  not  be  considered;  and  where  an  owner 
has  developed  his  property,  and  is  using  it  in 
the  way  which  possesses  a  special  value  to  him. 
just  compensation  requires  that  he  be  paid  for 
it  at  the  place  and  in  the  form  in  which  it  is 
taken. 

fEd.  Note. — For  other  cases,  see  Ebnincnt  Do- 
main, Cent  Dig.  I«  325,  325^,  356;  Dec.  Dig. 
SS  122.  134.* 

For  other  deflnltioQa,  see  Words  and  Phras- 
es, vol.  4,  pp.  8807-3902.] 

13.  Eminent  Domain  ({  128*)  — Comp«N8a- 
TiON— Measubb. 

Where  the  property  of  a  railroad  company, 
including  Its  switchyards  In  a  city.  Is  taken  by 
the  city  for  a  public  purpose,  the  company  is 
entitled  to  compensation,  not  only  for  the  value 
of  the  land  taken  as  land,  but  In  addition,  the 
value  of  the  land  in  connection  with  the  uses 
to  which  it  is  devoted.  Where  the  taking  of 
the  switchyards  destroys  the  function  of  the 
company  itt  the  city  as  a  carrier,  it  is  entitled 
to  compensation  for  the  full  value  of  the  use 
of  its  terminals  to  its  entire  railroad  system; 
and  where  it  does  not  destroy,  but  merely  per- 
manently impairs  it,  It  is  entitled  to  fair  com- 

fpensation  for  the  degree  of  impairment  which 
ta  system  suffers,  to  be  ascertained  by  a  com- 
parison of  the  present  yards  in  their  location 
in  the  ci^  with  respect  to  the  patrons  of  the 
company  in  the  city,  and  its  connection  physi- 
cally and  intangibly  with  the  remainder  of  the 
system,  with  like  elonenta  of  value  to  be  pos- 
sessed by  new  yards  when  acquired. 

(EM.  Note.— For  otiier  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  340-^1;  Dee.  Dig.  |  128.*] 

14.  Eminent  Domain  (|  134*)  —  Compensa- 
tion—"Faib  Cash  Value." 

By  "fair  cash  value,"  in  the  rule  requiring 
the  payment  of  the  fair  cash  value  of  property 
taken  under  eminent  domain,  Is  meant  market 
value;  but  where  the  property  Is  in  actual  use 
by  the  owner,  and  it  possesses  a  peculiar  value 
to  him,  which  will  be  sacriBced  if  placed  on 
the  general  market  he  ia  entitled  to  this  vahie 
as  just  compensation  for  the  taking, 

[Ed.  Note.— For  other  eaaea,  see  Eminent  Do- 
main, Cent.  Dig.  S  856;  Dee.  Dig.  1 134.* 

For  other  definitions,  lee  Words  and  Fhnui- 
es,  vol.  8,  p.  2640.] 

Appeal  from  Circuit  Court,  Staelt^  Coun- 
ty; J.  P.  Tonng,  Judge. 

Proceedings  by  the  City  of  Memphis 
against  the  Southern  Ballway  Company  and 
anothw  to  acqufie  tend  for  a  public  park. 
The  Court  of  Cirll  Appeals  reTersed  and  re- 
manded tbe  case  for  new  trial,  after  a  Judg- 
ment condemning  the  property  and  fixing  the 
damages,  and  both  parties  petltioD  for  cer- 
tlorart  Judgment  of  Court  of  Civil  Appeals 
affirmed,  and  cause  remanded  for  new  trial. 

Caruthers  Ewing,  for  Southern  Ry.  Co. 
J.  H.  Malone,  C.  H.  Trimble,  and  Percy  Fin- 
lay,  for  City  of  Memphia 

LANSDEN,  J.  The  City  Of  Memphis  Insti- 
tuted this  suit  In  the  circuit  court  of  Shelby 
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coonty  for  Hbe  parvfoe  of  oondemntng  the 
switch  and  terminal  yards  of  the  Southern 
Railway  Company  located  In  that  dty  for 
park  purposes.  The  railway  company  de- 
murred to  the  petition,  raising  many  ques- 
tions upon  the  demurrer  which  wUI  be  stat- 
ed more  fully  hereafter  In  this  opinion.  A 
Jury  of  view  was  appointed  and  made  re- 
port, to  which  there  was  wieption  by  all 
parties,  and  the  case  afterwards  came  on  for 
trial  In  the  regular  way  before  the  court 
and  Jury.  The  trial  Judge,  upon  the  motion 
of  the  petitioner  below.  Instructed  the  Jury 
to  return  a  verdict  for  the  railway  company, 
filing  the  value  of  the  property  sought  to  be 
taken  at  f3^,^.  Upon  this  directed  ver- 
dict, the  court  adjudged  that  the  title  and 
interest  of  the  railway  company  should  be 
divested  out  of  It  and  Its  mortgagees  upon 
the  payment  into  the  office  of  the  clerk  of 
the  court  of  the  sum  aforesaid.  The  railway 
company  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  the  case  was  ap- 
pealed to  the  Court  of  Civil  Appeals.  That 
court  sustained  certain  assignments  of  er- 
ror made  by  the  railway  company,  and  re- 
versed and  remanded  the  case  for  a  new  tri- 
al. All  parties  died  petitions  for  writs  of 
certiorari,  which  hare  been  granted,  and  the 
case  has  been  docketed  for  argument  and 
beard  in  the  regular  way  In  this  court. 

In  order  to  a  proper  understanding  of  the 
questions  made,  It  Is  necessary  to  set  out  at 
some  length  the  scheme  of  legislation  which 
It  is  claimed  authorized  the  dty  to  appro- 
priate the  property  of  the  railway  company 
by  this  proceeding.  The  authority  averred 
In  the  petition  Is  chapter  141  of  Acts  of  1009. 
A  statement  of.the  title  and  an  abbreviation 
of  the  body  of  this  act  are  taken  from  the 
brief  of  counsel  for  the  railway  company  as 
follows : 

"Then  came  chapter  141  of  Acts  of  1909, 
entitled:  'An  act  to  antborlze  the  city  of 
Memphis  to  Issue  bonds  In  an  amount  not 
exceeding  $1,000,000  for  the  purpose  of  ac- 
quiring property  for  iwirk  purposes,  and  com- 
pleting the  system  of  parks,  parkways  and 
boulevards  of  the  dty  of  Memphis.' 

"The  legislative  council  was,  by  the  first 
section,  authorized  to  Issue  bonds,  not  ex- 
ceeding $1,000,000,  'for  the  purpose  of  en- 
abling the  city  of  Memphis,  acting  through 
the  park  commission  thereof,  to  acquire  the 
property  known  as  the  "Southern  Railway 
Company  yards"  In  Memphis,  Tenn.,  "and 
sucb  other  property  In  the  vicinity  thei'eof 
as  may  in  the  Judgment  of  the  park  com- 
mission be  necessary  for  park  or  parkway 
purposes,  and  to  complete  the  park,  park- 
way and  boulevard  system  of  said  dty  of 
Memphis."  * 

"Section  2  prescribes  the  form  of  the  bond, 
which  contains  the  following: 

"  The  fuU  faith  and  credit  of  said  city  of 
Memphis  is  hereby  pledged  for  the  payment 
of  the  principal  and  Interest  of  this  bond  as 
the  same  respectively  become  doe,  and  for 


the  levy  and  coHeetkm  of  raffldent  taxes  for 

that  purpose.* 
"Section  8  provldee: 

"Tb&t  said  bonds  shall  be  sold  by  the 
park  commission  of  said  dty  of  Memphis 
for  the  best  texnu  offered  at  snch  timea  and 
at  such  amounts  aa  the  park  eommlBBlDn  dfr 
termines,  provided  that  said  bonds  shall  not 
be  sold  for  less  than  par.* 

"And  also: 

"  'Said  park  commission  shall  have  eaOxB 
charge  and  control  of  the  sale  of  aaid  bwds; 
and  the  mayor  and  dty  register  shall  exe- 
cute and  deliver  the  same  wh«i  called  apoa 
so  to  do  by  said  park  commission.' 

"Section  4  la  as  follows: 

"'Be  it  further  enacted,  that  the  entire 
proceeds  of  the  sale  of  said  bonds  shall  be 
paid  over  to  the  park  commission,  and  after 
the  payment  of  the  cost  of  printing  and  all 
expenses  of  the  sale  of  said  bonds,  the  pro- 
ceeds of  sale  shall  be  used  as  follows: 

"  '1.  Not  more  than  the  sum  of  five  hun- 
dred thousand  <$600,000)  dollars  shall  be  used 
for  the  acquisition,  by  private  negotiation  or 
condemnation,  of  the  property  in  the  dty 
of  Memphis  known  as  the  "Southern  Railway 
Company's  yards,"  and  such  other  property 
In  the  vicinity  thereof  as  in  the  Judgment 
of  the  park  commission  may  be  neceesaiy 
for  park  purposes,  and  parkways  and  boule- 
vards in  connection  therewith:  Provided, 
that  If  said.  Southern  Railway  Company's 
yards  cannot  be  acquired  on  terms  reason- 
able and  proper  In  the  Judgment  of  the  pai^ 
commission  of  said  dty  of  Memphis,  bonds 
to  the  extent  of  five  hundred  thousand 
($500,000)  dollars  only  shall  be  issued  here- 
under, and  the  proceeds  thereof  shall  be 
used  as  hereinafter  provided. 

"  '2.  The  residue  of  the  proceeds  of  sale 
of  said  bonds,  or.  In  the  event  the  said 
Southern  Railway  Company's  yards  cannot 
be  acquired,  as  provided  herein,  then  the 
proceeds  of  sale  of  bonds  In  the  sum  of  five 
hundred  thousand  ($500,000)  dollars  shall  be 
used  In  completing  the  system  of  parks, 
parkways  and  boulevards  of  the  dty  of 
Memphis,  and  shall  be  used  and  expended  by 
said  park  commission  in  such  manner  as  it 
.deems  best  for  completing  and  perfecting 
said  system.' 

"Section  5  directs  payment  of  Interest  on 
bonds  out  of  taxes  collected  for  park  pur- 
poses. 

"Section  6  authorizes  Memphis  to  pledge 
its  full  faith  and  credit  for  the  bonds,  and 
makes  It  the  duty  of  the  legislative  council 
to  levy  a  tax  to  pay  bonds  at  maturity." 

The  specific  objections  made  to  the  valid* 
Ity  of  the  foregoing  legislation  and  the  pro- 
ceeding under  it  by  whidi  the  apiwopriation 
of  the  yards  of  the  company  la  sought  to  be 
had  are: 

(1)  It  Is  vldous  dass  legialation,  and  is 
violative  of  section  8  of  article  1  of  the  Con- 
stitution of  Tennessee,  which  provides  "that 
no  man  shall  be  taken  or  Imprisoned,  or  dia- 
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seised  of  his  freehold,  liberties  or  pririleges, 
or  outlawed,  or  exiled,  or  la  any  maimer  de- 
stroyed or  deprived  of  liis  life.  liberty  or 
property  but  by  the  Judgment  of  his  peers  or 
the  law  of  the  land." 

(2)  Section  8  of  article  1  above  quoted,  as 
well  as  section  21  of  article  2,  and  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  are  violated  by  this  legisla- 
tion, for  the  reason  that  a  certain  and  sure 
method  of  compensation  to  the  railway  com- 
pany is  not  provided. 

(3)  The  failure  to  provide  a  certain  and 
adequate  method  of  compensation  likewise 
violates  the  due  process  clause  of  the  Con- 
stitution of  this  state  and  of  the  United 
States. 

(4)  It  violates  section  17  of  article  2,  which 
provides  that  aU  acts  which  repeal,  revive, 
or  amend  former  laws  shall  recite  in  their 
caption,  or  otherwise,  the  title  or  substance 
of  the  act  repealed,  revived,  or  amended. 
Under  this  assignment,  It  is  insisted  that 
chapter  141  of  the  Acts  of  1009  expressly 
amends  chapter  142  of  the  Acts  of  1899  and 
chapter  2  of  the  Acts  of  1879,  without  re- 
citing in  its  caption  or  otherwise  the  title  or 
substance  of  the  acts  amended. 

(5)  It  is  insisted  that  it  was  not  constitu- 
tionally passed,  for  the  reason  that  it  was 
not  read  and  passed  on  three  different  days 
in  the  House  of  Representatives,  and  there- 
fore It  violates  section  18  of  article  2  of  the 
Constitntlon  of  Tennessee. 

(6>  While  it  is  (M>nceded  that  the  determi- 
nation of  the  necessity,  propriety,  and  ex- 
pediency of  appropriating  private  property 
for  a  public  use  is  with  the  Legislature,  it  is 
insisted  that  this  rule  does  not  apply  to  the 
appropriation  of  property  devoted  to  a  pub- 
lic use  In  the  same  broad  sense  that  It  ai>- 
plies  to  the  approprlati(m  of  private  prop- 
erty. 

In  its  answer  the  railway  company  denied 
that  the  dty  needed  the  land  occupied  by 
Its  switchyards  and  terminals  for  park  and 
parkway  purposes,  and  averred  that  the  se- 
lection of  its  yards  for  these  purposes  was 
purely  capricious,  arbitrary,  and  unreason- 
able, and  sought  to  hare  tills  issue  submit- 
ted to  the  Jury. 

The  assignments  of  error  made  by  the  dty 
to  the  action  of  the  Court  of  Civil  Appeals 
in  reveraing  the  trial  Ju^e  and  remanding 
the  case  for  new  trial  will  be  stated  and 
discussed  in  another  part  of  this  opinion. 

[1.2]  1.  6.  It  is  dlfBcult  to  comprehend 
hnw  the  legislation  under  consideration  can 
be  deemed  violative  of  any  provision  of  our 
Constitution  or  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States  as 
vicious  class  legislation,  when  the  nature 
of  the  power  of  eminent  domain  and  of  the 
character  of  the  legislative  enactment  are 
considered.  Eminent  domain  is  an  Inherent 
attribute  of  sovereignty.  It  Is  without  Ihnl- 
tatlon  or  restrlcUon,  except  as  the  people 
have  limited  and  restricted  it  by  constitu- 


tional InMbltlonB.  These  are  well-settled 
and  well-defined,  and  It  seems  to  be  one  sub- 
ject about  which  there  is  no  confusion  In 
the  cases.  Private  property  cannot  be  taken 
for  private  purposes  at  all.  This  is  a  power 
which  the  sovereign  does  not  possess  In  a 
free  government  like  ours,  In  which  sover- 
eignty la  not  vested  in  a  ruler,  but  resides 
in  the  people.  When  the  government  was 
ordained  and  established,  the  people  agreed 
amoi^  themselves  In  a  writtoi  Constitution 
that  no  man's  property  should  be  taken  from 
bim  and  given  to  anoUier  for  his  private  use, 
either  with  or  without  compensatloD.  And 
wh^er  an  attempted  taking  of  a  citizen's 
property  Is  for  a  private  or  a  public  use  Is  a 
Judicial  question,  confided  by  the  people  to 
their  courts,  to  Insure  a  practical  enforce- 
ment of  this  constitutional  guaranty  to  the 
citizen.  But  where  the  taking  is  for  a  pub- 
lic use,  the  only  remaining  restriction  on  the 
sovereign  power  Is  to  pay  the  fair  and  rea- 
sonable value  of  the  property  taken,  gener- 
ally denominated  "Just  compensation."  This 
Includes  an  adequate  and  sufficient  procedure 
to  be  provided  by  the  sovereign  to  ascertain 
the  fair  value  of  the  property  to  be  taken, 
and  payment  in  cash,  or  a  good  and  solvent 
bond  to  secure  the  payment,  at  the  time  the 
property  Is  taken.  And,  like  the  purpose  of 
the  taking,  these  are  Judicial  questions.  The 
founders  of  the  government  have  not  deem- 
ed it  wise  to  vest  in  the  same  department 
of  government  the  power  to  take,  and  Jointly 
with  it  the  power  to  determine  the  character 
of  the  taking  and  the  Justness  of  the  com- 
pensation to  be  made.  Anderson  v.  Turbe- 
vUle,  6  Cold.  160;  White  v.  Railroad,  7 
Helsk.  637;  Ryan  v.  Terminal  Company,  102 
Tenn.  116,  60  S.  W.  744,  45  L.  R.  A.  303; 
Water  Company  v.  Scott,  111  Tenn.  328,  7d 
S.  W.  888;  Memphis  v.  Hastings,  113  Tenn. 
142,  86  S.  W.  609;  Monongahela  Nav.  Co.  v. 
U.  S.,  148  U.  S.  827,  13  Sup.  Ct  622,  37  L. 
Ed.  463;  Isom  v.  Miss.  Central  R,  R.  Co.. 
S6  Miss.  300;  Railroad  Co.  v.  Cemetery  Co., 
116  Tenn.  400,  94  S.  W.  69. 

But  all  other  incidents  of  the  taking  are 
political  questions,  for  the  determination  of 
the  sovereign,  and  not  Judicial  questions, 
for  the  determination  of  the  courts.  Select- 
ing the  property  to  be  taken,  as  contradis- 
tinguished from  similar  property  in  the  same 
locality,  determining  its  suitableness  for  the 
use  to  which  it  la  proposed  to  put  it,  as 
well  as  deciding  the  quantity  required,  are 
all  political  questions,  which  inhere  in  and 
constitute  the  chief  value  of  the  power  to 
take.  This  power  would  be  a  vain  and  emp- 
ty thing,  if  the  owner  coold  contest  the 
advisability  of  taking  his  property  rattier 
than  his  neightwr's,  or  if  he  could  Interpose 
as  a  defense  to  the  taking  that  other  prop* 
erty  could  be  found  which  would  suit  the 
public  purposes  better,  or  that  he,  the  owner, 
was  of  opinion  and  could  prove  that  the 
public  needed  more  or  less  than  the  quan- 
tity proposed  to  be  taken.   The  power  to 
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take  wonld  be  of  small  value,  if  the  thing 
to  be  taken,  In  its  quantity,  qnaUty,  and  lo- 
cality, conld  be  determined  by  another  and 
adverse  interest  The  authorities  seem  to  be 
In  harmony,  some  of  which  are:  Anderson  t, 
TurbeTille,  supra;  Shoemaker  t.  United 
States,  147  U.  S.  282,  13  Sup.  Ct  361,  37  L. 
Ed.  170;  Boom  Co.  t.  Patterson,  98  U.  S. 
406,  25  L.  Ed.  206;  United  States  v.  Gettys- 
bui^  Electric  Ry.  Co.,  160  U.  S.  668,  16  Sup. 
Ct  427,  40  L.  Ed.  576;  Kohl  t.  United  Statea, 
91  U.  S.  367,  28  L.  Ed.  449;  United  States 
V.  Pox,  94  U.  S.  320,  24  L.  Ed.  192;  10  Am. 
&  Eng.  Enc.  Law,  p.  1069;  1.  a  R.  R.  Co. 
T.  Chicago,  141  HI.  602,  80  N.  B.  1044,  17  U 
R.  A.  630. 

[S]  Hence  it  tias  been  held  that  a  particu- 
lar property  belonging  to  a  particular  citl- 
zen  can  be  selected  directly  for  the  public 
use  by  legislative  enactment.  Anderson  v. 
Turbevllle,  supra ;  Shoemaker  v.  United 
States,  supra;  Railroad  Co.  v.  Cemetery  Co., 
supra.  Public  parka  are  for  the  benefit  of 
the  public,  and  property  taken  for  such  uses 
falls  wlthtn  a  proper  exercise  of  the  power 
of  eminent  domain.  Memphis  v.  Hastings, 
supra;  Shoemaker  v.  United  States,  supra; 
United  Statea  v.  Gettysburg  Electric  R.  Co., 
supra. 

[4,  B]  The  Southern  Railway's  terminals 
and  switchyards  are  now  devoted  to  a  pub- 
lic use,  80  selected  and  set  apart  by  prop- 
er legislative  authority:  and  It  Is  well  set- 
tled that,  before  such  property  can  be  taken 
for  another  and  inconsistent  public  use,  there 
must  be  express  or  plainly  Implied  legisla- 
tive warrant  for  bo  doUig.  Railroad  v.  Cem- 
etery Co.,  supra;  1  Lewis  on  Em.  Dom.  arts. 
206,  260,  276;  IS  Cyc.  612,  614.  But  the 
Legislature  must  have  known  tliat  all  of 
the  property  of  the  Southern  Railway  Com- 
pany, Inclndlng  Its  switdiyards  in  the  dty 
of  Uemphlfl,  which  Is  employed  In  commer- 
cial transportation.  Is  devoted  to  a  public 
use  inconsistent  with  the  use  of  the  same 
property  for  a  pnbUc  park;  and  therefore, 
when  by  the  act  in  question  It  authorised 
the  city  to  acquire  these  yards  for  iiarks, 
it  expressly  authorized  the  taking  for  the 
other  and  inconsistent  use.  So  we  have  a 
legislative  selection  of  this  particular  prop- 
erty, already  devoted  to  another  and  incon- 
sistent public  use,  directly  made  by  special 
enactment,  which  necessarily  includes  express 
authority  to  take  It  and  devote  it  to  the  other 
and  incouBlBtent  use. 

That  such  a  selection  Is  not  condemned  by 
section  8  of  article  1,  section  21  of  article  2, 
or  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States,  follows  natural- 
ly from  what  has  been  said  heretofore  re- 
specting the  origin,  extent  and  nature  of 
the  power  of  eminent  domain.  It  exists  out- 
side and  independent  of  the  Constitution. 

The  reasons  which  support  such  an  act 
upon  the  part  of  the  sovereign  power  are 
wholly  dissimilar  to  the  reasms  which  strike 


down  arbitrary  sdectlons  and  dasslflcatlons 
as  betwerai  citlz^s.  It  ^>es  not  require  a 
reason  for  the  selection  of  property  for  pub- 
lic uses  other  than  the  jud^^ment  of  the  sov- 
ereign power  expressed  in  the  l^islative 
actment  which  directs  the  taking.  A  law  au- 
thorizing a  particular  person  to  borrow  mon- 
ey at  a  rate  of  interest  forbidden  by  law  to 
all  others,  as  In  McKinney  v.  Hotel  Co.,  12 
Heisk.  104;  a  law  applying  to  a  particular 
class  of  minors  and  the  management  of  their 
estates,  and  not  to  others,  as  in  Jones  t. 
Perry,  10  Yerg.  60,  80  Am.  Dec,  430 ;  a  law- 
singling  out  a  particular  sberiff,  and  requir- 
ing a  duty  of  him  under  penalty  for  failure 
to  perform  It  as  in  Mayor  v.  Dearman.  2 
Sneed,  104;  a  law  providing  that  suits  Id 
which  the  venue  has  been  changed  may  be 
moved  back  to  the  courts  where  they  were 
Instituted  upon  affidavits  which  could-  only 
be  made  by  "unconditional  union  m^"  as 
in  Brown  v.  Haywood,  4  Helsk.  357;  a 
law  providing  that  cities  having  a  certain 
population  and  over  may  sue  without  giving 
bond  for  cost  as  in  Memphis  v.  Fisher,  9 
Baxt  240;  a  law  which  deprived  lunatic 
intestates  from  transmitting  their  property 
to  their  heirs  or  distributees,  as  in  Stratton 
V.  Morris,  89  Tenn.  497,  15  S.  W.  87,  12 
R.  A  70;  a  law  applying  to  counties  of  a 
certain  population  by  the  census  of  1890,  as 
In  Sutton  V.  State,  96  Tens.  696,  38  S.  W. 
697,  33  L.  R.  A.  589 ;  a  law  which  forbids  a 
barber  to  keep,  his  bathroom  open  on  Sun- 
day, and  does  not  prohibit  other  owners  of 
public  baths  from  doing  the  same  thing,  as 
in  Raglo  V.  State,  86  Tenn.  272,  6  S.  W.  401 ; 
a  law  making  It  unlawful  for  a  corporation 
to  discharge  an  employe  for  voting-  or  not 
voting  at  an  election,  which  does  not  apply 
to  any  other  citizen,  as  In  State  v.  Railroad, 
124  Tenn.  1,  136  S.  W.  773;  a  law  which 
exempts  the  city  of  Memphis  from  liability 
for  n^lecth^  its  public  streets,  as  In  Flem- 
ing V.  MemphlB,  148  S.  W.  1057,  at  this  term- 
are  each  and  all  violative  of  the  constitu- 
tional provisions  last  above  referred  to,  and 
furnish  typical  examples  of  the  application 
of  those  constltotlonal  inhibitions  against 
class  legislation.  The  protection  which  the 
organic  law  affords  to  a  citizen  against  arbi- 
trary discrimination  in  favor  of  other  citi- 
zens, or  a  particular  class  of  citizens  aAA- 
trarlly  selected,  is  the  same  thing  tn  the 
Constitution  which  forbids  the  sovereign  pow- 
er to  take  the  property  of  the  citizen  for 
private  purposes  at  all,  and  which  affords 
the  guaranty  of  the  equal  protection  of  the 
laws.  But  it  la  obvious  that  the  stiectlon 
of  a  particular  piece  of  property  by  the  sov- 
ereign for  public  purposes  falls  within  and 
is  governed  by  an  entirely  different  princi- 
ple from  that  controlling  the  cases  referred 
to.  The  power  to  take  for  public  purposes 
necessarily  Includes  the  power  to  select  that 
which  is  to  be  taken. 

[6]  2,  8.  As  seen  from  the  foregoing  state- 
ment of  the  case,  chaptu  141,  Acta  of 
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1000,  authorized  the  city  of  Memphis,  acting 
through  the  park  commlsalon  thereof,  "to 
acquire  the  property  of  the  railway  company 
for  park  purposes,"  and  In  the  fourth  section 
It  was  directed  that  the  entire  proceeds  of  the 
sale  of  the  bonds  authorized  to  be  issued  for 
the  purposes  of  paying  for  the  railway  com- 
pany's yards  should  be  paid  over  to  the  park 
commission,  and  that  not  more  than  $500,000 
of  the  proceeds  of  the  sale  of  the  bonds 
should  be  used  for  their  acquisition  by  "pri- 
vate Degotiatlou  or  condemnation,"  provided 
"that  If  said  Southern  Railway  Company's 
yards  cannot  be  acquired  on  terms  reasonable 
and  proper  In  the  Judgment  of  the  park  com- 
mission of  said  city  of  Memphis,  bonds  to 
the  CTtent  of  $500,000  only  shall  be  Issued 
hereunder,  and  the  proceeds  thereof  shall  be 
used  as  hereinafter  provided."  From  this  it 
is  argued  that  the  power  of  condemnation  Is 
rested  in  the  dty,  but  the  authority  and  abll- 
1^  to  pay  for  the  land  condemned  Is  rested 
in  the  park  commission  only ;  that  the  park 
commission  has  no  power  to  condemn,  and 
stands  in  relation  to  the  condemnation  pro- 
ceedings as  a  third  party.  Tested  with  full 
discretion  to  refuse  to  take  and  pay  for 
the  property  after  the  city  has  condemned 
it,  and  as  the  city  has  no  fonda  available, 
except  from  the  bond  issue  authorized  by 
tills  act,  it  is  not  vested  with  both  the  power 
to  condemn  and  the  ability  to  pay. 

[7]  If  this  legislation  were  susceptible  of 
the  construction  placed  upon  It  by  counsel, 
there  would  be  no  difficulty  In  determining 
that  it  Is  invalid.  As  was  said  by  this 
court  In  Water  Company  v.  Scott,  111  Tenn. 
321,  76  B.  W,  888:  "Eminent  domain  laws 
for  the  taking  of  property  for  public  use 
must  provide  for  just  compensation,  and  the 
mode  and  manner  of  ascertaining  and  enforc- 
ing the  same  or  such  laws  will  be  nnconstl- 
tntional  and  void."  City  of  Memphis  v.  Hast- 
ings, supra.  But  the  plain  meaning  of  this 
act  is  that  the  city  of  Memphis  Is  authorized 
to  Invest  not  exceeding  $500,000  in  the  ac- 
quisition of  this  property  for  park  pnrposes. 
As  the  city  is  an  artificial  person,  and  must 
act  through  an  agency,  the  park  commission 
is  selected  to  investigate  the  value  of  the 
property  In  mind  and  determine  whether 
it  can  be  acquired  for  the  maximum  amount 
fixed  by  the  Legislature,  either  by  private 
negotiations  or  by  condemnation.  If  the 
park  commission,  after  such  Investigation, 
should  determine  that  the  property  sought  to 
be  acquired  is  worth  more  tiian  the  amount 
fixed  as  the  maximum  price.  It  would  be 
useless  for  the  cl^  to  undertake  to  scqulre 
the  property,  either  by  private  negotiations 
or  by  condemnation.  It  is  not  denied  that 
it  is  oitirely  competent  for  the  Legislature 
to  fix  the  maximum  price  at  which  the  city 
will  he  permitted  to  acquire  the  property 
for  a  partt,  and  upon  the  authorities  it  could 
not  be.  Shoemaker  v.  United  States,  supra ; 
irnlted  States  v.  ^ttysburg  Electric  R.  R. 
Co.,  rapra.  Such  detennlnatlon      the  L^- 


Islature  Is  not  an  attempt  to  fix  a  valuation 
of  the  property  that  would  be  binding  upon 
the  owner,  or  a  direction  to  the  court  or  Jory 
to  find  the  true  value  within  the  limit  so 
fixed.  It  is  merely  an  expression  of  the  leg- 
islative Judgment  as  to  the  amount  which 
the  city  can  prudently  invest  In  an  enter- 
prise of  this  sort  The  question  whether  this 
contemplated  Improvement  Is  wise  or  unwise 
cannot  be  answered  by  the  dty  authorities 
until  they  know  the  expense  that  it  involves. 
This  proceeding  was  instituted  by  the  city 
of  Memphis,  and  the  title  and  Interest  of  the 
owners  were  decreed  to  be  vested  In  the  dty 
only  upon  payment  Into  court  by  the  city  of 
the  sum  fixed  as  the  true  valuation  of  the 
property.  This  practical  construction  placed 
upon  the  statute  in  the  court  below  Is  mani- 
festly its  true  meaning,  and  is  one  which 
does  no  violence  to  any  right  of  the  prop- 
erty owner.  The  fact  that  the  park  commis- 
sion has  charge  of  the  sale  of  the  bonds,  and 
that  the  proceeds  to  be  derived  from  their 
sale  Is  to  be  placed  to  the  credit  of  the  com- 
mission, is  a  matter  which  does  not  con- 
cern the  railway  company  under  the  decree 
herein.  Before  the  dty  can  take  possession 
of  the  property,  and  before  it  can  require  the 
railway  company  to  make  any  preparation 
to  vacate  it,  it  must  either  pay  the  money 
into  the  re^try  of  the  court  or  execute  a 
bond  properly  conditioned  so  to  pay.  The 
stage  of  the  proceedings  at  which  the  peti- 
tioner can  dismiss  Its  suit  is  fully  discussed 
in  Cunningham  v.  Terminal  Company,  149  S. 
W.  103,  at  this  term.  With  the  quallflcatlong 
therein  stated,  the  rights  of  all  parties  are 
properly  safeguarded. 

[I]  The  procedure  for  ascertaining  the'  val- 
ue of  the  property  sought  to  be  condemned  Is 
a  matter  of  legislative  regulation.  Lewis  on 
Eminent  Domain,  vol.  2,  p.  1669;  B.  &  S. 
R.  R.  Co.  V.  Nesbit  10  How.  895,  13  L.  Ed. 
469.  The  act  under  consideration  selects  the 
property  which  it  is  proposed  to  condemn, 
and  fixes  the  maximum  price  which  the  dty 
Is  authorized  to  pay.  The  procedure  In  con- 
demnation suits  Is  well  established  and  well 
understood  in  this  state,  and  is  clearly  de- 
fined by  our  Code  and  the  dedslons  of  this 
court  construing  it  This  act  was  passed 
with  reference  to  the  established  mode  of  pro- 
cedure in  such  cases  existing  at  the  time. 
The  institution  and  trial  of  this  case  demon- 
strates that  there  was  no  confusion  in  the 
minds  of  counsel  or  the  court  as  to  what  the 
proper  procedure  is.  If  the  Investigation, 
according  to  this  procedure  develops  that 
the  fair  valuation  of  the  property  of  the 
railway  company  does  not  exceed  $500,000, 
the  dty  Is  authorized  to  acquire  it  If,  how- 
ever, such  investigation  should  show,  under 
the  rules  for  ascertaining  the  value  herein- 
after to  be  stated,  that  the  property  Is  worth 
exceeding  $500,000,  the  power  of  the  dty  to 
acqnire  It  under  this  act  Is  at  an  end.  Un- 
der the  prlndples  hereinbefore  stated.  It  is 
not  poaallile  that  the  dty  can  acquire  it  with- 
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ont  paying  Its  ftilr  and  reasonable  valve.  Tbe 
fact  tbat  tbe  maximnm  price  of  ysOO,000  is 
idaced  npon  the  property  does  not  prevent 
the  railway  company  from  inslBtlng  upon  and 
receiving  Jnst  compensation  for  the  property 
sought  to  be  taken, 

[t]  It  Is  further  aafd  that  the  legislatlTe 
scheme  for  taking  the  yards  of  the  railway 
company  is  not  due  process  of  law,  because 
it  has  not  provided  a  system  by  which  it  ia 
poBslble  to  deal  with  this  particular  case,  bo 
aa  to  recognize  and  preserve  tbe  property 
rights  of  the  company,  in  that  no  provision 
is  made  for  tbe  company  to  ase  Its  terminals 
-  pending  the  time  whlcb  It  would  require 
to  procure  additional  terminals  of  sufficient 
faculties  to  enable  it  to  discharge  its  duty 
to  the  public  as  a  common  carrier  of  freight 
As  stated  by  the  Supreme  Court  of  the  Unit- 
ed States  in  Backus  v.  Fort  Street  Union  De- 
pot Co.,  168  U.  S.  S67.  18  Sup.  Ct.  445,  42  L. 
Ed.  Sfi3,  In  defining  what  constitutes  due 
process  of  law  In  such  cases:  "All  tbat  Is 
essential  Is  that.  In  some  appropriate  way, 
before  some  properly  constituted  tribunal, 
Inquiry  shall  be  made  as  to  the  amount  of 
compensation;  and  when  this  has  been  pro- 
vided there  Is  that  due  process  of  law  which 
Is  required  by  the  federal  Oonstltution." 

If  the  taking  of  tbe  company's  yards  dis- 
ables it  from  performing  its  functions,  or  If 
the  value  of  the  remaining  property  Is  im- 
paired, such  facts  should  enter  luto  the  ques- 
tion of  the  amount  of  the  compensation  to  be 
awarded.  U.  S.  v.  Gettysburg  Electric  B.  B, 
Oo.,  supra :  Monongnhela  Nav.  Co.  v.  U.  S., 
148  U.  S.  312.  13  Sup.  Ct.  622,  37  L.  Ed.  468. 

[II]  4.  It  is  claimed  that  tbe  act  under 
consideration  expressly  amends  cbapter  142 
of  the  Acts  of  1899  and  chapter  2  of  tbe  Acts 
of  1879,  without  reciting  in  its  title  or  other- 
wise  the  title  or  substance  of  the  laws  amend- 
ed. Tbe  act  of  1899  authorized  taxing  dis- 
tricts to  acquire  i>arka,  to  exercise  power  of 
eminent  domain  within  certain  limits,  to  Is- 
sue bonds  not  exceeding  $260,000  to  pay  for 
land  to  be  acquired  for  parks,  to  levy  a  tax 
to  maintain  tbe  parks,  to  construct  parkways, 
etc.,  and  to  ^ect  park  commissioners.  View- 
ing this  statute  with  tbe  one  under  considera- 
tion as  construed  by  us  In  this  opinion.  It 
appears  quite  plainly  tliat  the  act  of  1909  Is 
not  amendatory  of  the  act  of  1899,  or  any 
other  act.  The  argument  is  that  tbe  act  of 
1909  shows  upon  its  face  that  the  city  of 
Memphis  has  an  incompleted  system  of  parka 
which  was  begun  under  authority  of  tbe  act 
of  1899,  and  the  act  of  1909  was  passed  to 
enable  the  city  to  complete  the  system. 
Therefore  it  Is  concluded  the  act  of  1909 
amends  the  act  of  1899.  The  conclusion  does 
not  follow  the  premise.  The  act  of  1909  selects 
the  property  to  be  taken,  and  places  a  maxi- 
mum price  npon  It,  and  does  not  Interfere 
with  the  act  of  1899  in  any  way.  It  does 
not  purport  npon  Its  face  to  amend  the  for- 
mer acts,  and  that  of  Itself  is  sufficient  to  show 
tbat  It  la  not  an  expreaa  amoidment.  It  it 


is  an  implied  amendment,  it  does  not  vlolata 

the  constltntlfmal  provision  relied  upon. 

[11]  0.  Chapter  141  of  the  Acts  of  1909  orig- 
inated in  the  House  ot  Representatives  as 
Bill  No.  175.  It  passed  the  House  upon  two 
separate  readings,  and  was  then  referred  to 
the  committee  on  municipal  affairs.  Tbe 
committee  substituted  another  bill  for  the 
original  hill,  the  body  of  which  was  essen- 
tially different  to  the  original;  bat  the  title 
remained  the  same.  Upon  the  recomnwmla- 
tion  of  the  committee,  the  Honse  passed  tbe 
substituted  bill  upon  its  third  and  final  read- 
ing, treating  tbe  passage  of  the  original  bill 
npon  its  two  separate  readings  as  euffident 
to  make  the  final  passage  of  the  substitated 
bill  a  passage  upon  Its  third  reading.  The 
substituted  bill  as  thus  passed  was  trans- 
mitted to  the  Senate,  and  there  passed  npon 
its  third  and  final  reading  in  a  manner  to 
which  no  objection  Is  made.  As  thus  passed, 
the  bill  was  signed  in  open  session  by  both 
Speakers  and  approved  by  the  Governor,  and 
appears  In  the  published  Acts  as  House  Bill 
No.  175.  It  is  insisted  that  the  blU  passed 
the  House  on  only  one  reading,  for  the  reason 
that  tbe  substitute  was  essentially  different 
u'om  the  original,  and  there  was  no  effort 
made  in  the  House  to  amend  tbe  bill,  either 
by  striking  out  all  after  the  enactlog  clause, 
or  by  substitution.  It  is  said  tbe  committee 
on  municipal  affairs  simply  reported  a  sub- 
sUtute  for  House  Bill  No.  175.  The  distinc- 
tion sought  to  be  made  between  reporting  a 
substitute  blU  and  an  amendment  by  substi- 
tution is  more  fanciful  than  reaL  As  stated, 
the  title  of  the  bill  remained  the  aame,  and 
the  substitute  offered  for  the  original  is  ger- 
mane to  the  title,  and  Is  otherwise  unobjec- 
tionable. The  bill  cannot  be  destroyed  npon 
a  mere  matter  of  terminology.  If  it  were 
competrat,  as  Is  conceded,  for  the  original 
bill  to  have  been  amended  by  sobstltntlon.  so 
as  to  Ingraft  upon  It  the  same  matter  that 
was  contained  In  the  substitute  bill,  we  can 
see  no  substantial  reason  why  It  Is  not  Just 
as  permissible  to  offer  the  same  subject-mat- 
ter under  tbe  original  title  as  a  sutwtltute 
for  tbe  original  bill.  This  undoubtedly  falls 
within  the  principle  stated  by  this  court  In 
Erwln  V.  Stote,  116  Tenn.  71,  03  S.  W.  73. 
See,  also,  Williams  v.  State,  6  Lea,  549; 
State  V.  McConnell,  8  Lea,  332;  Brewer  v. 
Huntingdon,  86  Tenn.  732,  9  S.  W.  166 ;  State 
V.  Algood,  87  Tenn.  163,  10  S.  W.  310;  Nel- 
son V.  Haywood.  91  Tenn.  596,  20  S.  W.  1; 
Jackson  v.  Manufacturing  Oo.,  124  Tenn.  421, 
137  S.  W.  757. 

[tl]  As  steted  heretofore,  the  Court  of  Civ- 
il Appeals  sustained  certain  assignments  of 
error  made  in  that  court  to  tbe  action  of  the 
trial  Judge  in  excluding  certain  testimony 
offered  by  the  railway  company  tending  to 
fix  tbe  value  of  the  property  sought  to  be 
taken,  and  also  an  assignment  to  the  action 
of  the  trial  Judge  In  peremptorily  directing  a 
verdict  fixing  the  amount  of  the  railway's 
damages  at  |39ffi,960^  We  axe  content  with 
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all  that  court  has  said  upon  the  assignment 
in  respect  of  the  action  of  the  trial  Judge 
in  directing  the  verdict,  as  well  as  what  was 
said  with  reference  to  the  easement  claimed 
by  the  dty  on  the  1.47  acres.  But  we  deem 
It  proper  to  set  out  in  this  opinion  the  true 
measure  of  the  railway's  damages  for  the 
proiierty  soug'ht  to  be  taken,  so  that  upon  an- 
other trial  the  value  of  the  property  may  be 
correctly  ascertained.  In  the  court  below  It 
seems  to  have  been  considered  that  tbe  prop- 
er measure  for  ascertaining  the  value  of  the 
property  in  question  was  laid  down  by  this 
court  in  Alloway  v.  Nashville,  88  Tenn.  510, 
13  S.  W.  123,  8  L.  R.  A.  123.  After  stating 
the  rule  laid  down  in  Woodfolk  v.  Railroad 
Co.,  2  Swan,  437,  to  the  effect  that  the  Just 
compensation  required  by  our  Constitutltm  Is 
the  fair  cash  value  of  the  land  taken,  esti- 
mated as  If  the  owner  were  willing  to  sell 
and  the  petitioner  desired  to  buy  that  partic- 
ular quantity  at  the  place  and  in  the  form  at 
and  in  which  It  la  songht  to  take  it.  It  was 
said: 

**It  includes  every  element  of  usefulness 
and  advantage  in  the  property.  If  it  be  use- 
ful for  agricultural  or  for  residence  purposes, 
If  It  has  adaptability  for  a  reservoir  site  or 
for  tlw  operatltm  of  machinery,  if  it  contains 
a.  quarry  of  stone  oi  a  mine  of  precious 
metals,  if  it  possesses  advantage  of  location 
or  availability  for  any  useful  purpose  what- 
ever, all  these  belong  to  the  owner,  and  are 
to  be  considered  in  estimating  its  value.  It 
matters  not  that  the  owner  uses  tbe  property 
for  the  least  valuable  of  all  the  ends  to 
which  It  Is  adapted,  or  that  he  puts  it  to  no 
profitable  use  at  alL  All  its  capabilities  are 
his.  and  must  be  taken  Into  the  estimate. 

"This  does  not  mean  that  all  the  capabili- 
ties are  to  be  priced  s^rately  and  Qie  as* 
gregate  pat  down  as  the  true  value,  for  they 
do  not  exist  independoiUy  of  each  other, 
and  cannot  all  be  realised  at  tbe  same  time; 
nor  will  IC  do  to  restrict  the  estimate  to  any 
one  of  them,  because  in  one  view  that  would 
exclude  tbe  other  denunts  altogether,  and 
in  another  view  it  would  tend  to  make  tbe 
degree  of  benefit  to  the  par^  appropriatlnc 
and  condemning  for  a  particular  purpose  tlie 
real  measure  of  valn^  whl^  Is  never  allow- 
able." 

By  the  foregoing  It  was  clearly  not  meant 
to  modify  the  holding  of  this  court  In  Wood- 
folk  T.  Railroad  Oo.,  eapa,  to  the  effect  that 
the  property  must  be  taken  and  paid  for  at 
its  fair  cash  value  In  statu  quo.  The  court 
was  speaking  especially  with  reference  to  the 
capabilities  of  the  property,  so  as  to  Include 
every  element  of  usefulness  and  advantage 
which  it  possesses,  either  as  an  accomplished 
fact  after  exploitation  by  the  owner,  or  as 
a  potentiality  In  his  hands.  It  was  properly 
held  that  the  speculative  value  of  the  proper- 
ty In  the  bands  of  the  future  owner  could 
not  be  inquired  into,  but  that  the  value  of 
its  capabilities  for  a  partlcnlar  use  btionged 


to  the  owner  at  the  time  of  the  taking,  and 
these  potential  values  should  be  considered, 
together  with  every  other  element  of  value. 
In  ascertaining  Its  then  market  price.  It 
was  not  meant  that,  If  property  is  taken 
after  it  has  been  devoted  by  the  owner  to  a 
special  use  which  possesses  a  special  value  to 
him,  this  value  should  be  eliminated,  and 
the  property  appraised  as  If  in  its  undevelop- 
ed state.  Its  capabilities  for  exploitation  are 
an  essential  element  of  value,  and  belong  to 
the  owner  In  the  same  degree  as  does  the 
physical  property  itself.  But  if  the  owner 
has  developed  his  property,  and  is  using  it 
in  a  way  which  possesses  a  special  value  to 
him,  and  if  the  public  takes  it  for  public 
use,  Just  compensation  requires  that  he  be 
paid  for  it  at  the  place  and  in  the  form  in 
which  it  Is  taken.  This  we  conceive  to  be 
the  true  meaning  of  the  rule  stated  in  Allo- 
way  V.  NashvUle,  supra,  when  read  In  con- 
nection with  Woodfolk  V.  Railroad,  supra. 

[13]  So  the  railway  company  is  entitled  to 
be  compensated  not  only  for  the  value  of 
the  land  taken  as  land,  but,  In  addition,  the 
value  of  the  land  taken  In  connection  with 
the  uses  to  which  the  owner  is  devoting  It 
If  the  taking  of  its  switchyards  destroy  the 
function  of  the  railway  company  in  the  city 
of  Memphis  as  a  common  carrier  of  freight, 
it  Is  entitled  to  be  compensated  for  the  full 
value  at  tbe  use  of  its  terminals  to  Its  entire 
system  of  road.  If  it  do  not  destroy,  but 
merely  permanently  impairs  it,  it  is  entitled 
to  fafar  compensation  for  tbe  degree  of  Im- 
pairment which  its  system  of  road  suffers 
from  the  taking.  This  Is  to  be  ascertained 
by  a  comparison  of  the  presmt  yards  in  their 
location  and  situation  in  tbe  city  of  Mem- 
phis with  respect  to  tbe  patnms  of  the  road 
in  tile  dty,  as  well  as  Us  cmmection  physical- 
ly and  intangibly  with  tbe  remainder  of  tbe 
syeUm,  with  tbe  like  elements  of  value  to  be 
possessed  by  the  new  yards  when  acquired  to 
r^lace  those  taken  for  paA  pnrposes.  By 
this  It  Is  not  meant  that  the  value  of  the 
present  terminals  can  be  ascertained  by  the 
cost  to  the  railway  company  of  other  yards 
to  be  acquired  by  it  in  the  place  of  those 
about  to  be  taken.  The  true  rule  la  tbe  fair 
cash  value  of  the  property  taken  at  the  place 
and  in  the  form  at  which  it  Is  taken,  having 
In  view  its  value  for  the  uses  to  which  It  Is 
being  devoted  by  the  owner  at  the  time  of 
the  taking,  together  with  all  other  elements 
of  value  which  It  Is  capable.  A  dtlsen 
whoso  property  is  taken  for  public  use  is  not 
required  to  sacrifice  any  part  of  the  actual 
and  iwrmanent  present  value  of  his  property. 
Just  compensation  forbids  this. 

[H]  By  fair  cash  value  Is  generally  meant 
the  market  value;  but  If  the  property  la  in 
actual  use  by  the  owner  In  such  way  that  it 
possesses  a  peculiar  value  to  him,  which 
would  be  sacrificed  if  placed  upon  the  gen- 
eral market,  he  Is  entitled  to  this  value,  and 
Just  compensation  requires  that  be  shall  be 
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paid  for  it  Tlie  rule  is  aptly  stated  by  the 
Supreme  Court  of  Illinois  in  a  &  N.  W.  B. 
B.  Co.  T.  a  ft  B.  B.  B.  Co.»  112  IlL  680,  as 
follows: 

"Now,  It  Is  manifest  that  by  reason  of  the 
use  to  which  this  property  is  applied,  and  Its 
connection  with  the  company's  business  gen- 
erally, it  haa  a  special  value  to  the  com- 
pany which  It  does  not  hare  to  any  one  else, 
and  which  the  general  market  value  of  other 
property  In  that  locality  not  thus  circum- 
stanced throws  but  little,  if  any,  light  upon, 
much  less  fumlsbes  a  rule  by  which  to  de- 
termlne  its  value.  Strictly  speaking  the  mar- 
ket value  of  anything  Is  determined  by  what 
It  would  sell  for  in  market  in  due  course  of 
business,  and  this  is  ascertained  by  actual 
sales  or  offers  for  like  articles.  This  applies 
to  land,  as  well  as  anything  else.  But  the 
term  is  sometimes  used  In  a  more  extended 
sense,  as  including  the  estimation  which  well- 
informed  persons  would  put  upon  an  article 
in  the  absence  of  a  market  value.  In  the 
strict  sense  of  that  term,  and  this  kind  of 
evidence  is  always  admissible  to  show  value. 
We  know,  as  a  matter  of  common  experience, 
that  railway  companies  rarely,  If  ever,  sell 
out  their  tracks,  depot  grounds,  or  other  like 
property  by  piecemeal.  At  least,  such  trans- 
actions, we  apprehend,  are  of  so  rare  occur- 
rence as  to  afford  no  evidence  of  a  market 
price  for  that  kind  of  property.  *  •  •  It 
is  a  part  of  a  great  railroad  property  and  Is 
an  important  Actor  in  the  handling  and 
transportation  of  freight  in  the  heart  of  a 
great  city  by  the  company  owning  it  Many 
illustrations  might  be  given  where  property 
evidently  has  no  market  value,  but  one  wlU 
suffice.  Take  the  case  of  a  railroad  crossing: 
The  value  of  the  part  of  the  track  taken  for 
such  crossing  cannot  be  ascertained  by  any 
reference  to  market  values,  and  if  determin- 
ed by  the  value  of  land  taken  at  customary 
prices  of  laqd  In  the  neighborhood,  the  value 
in  moat  cases  would  be'lnappreclable:  and 
yet  to  the  company  who  owns  the  track  it  al- 
ways has  a  substantial  value  that  well-in- 
formed, intelligent  railroad  men  wonld  read- 
ily know  how  to  estimate^  Wb^  in  the 
natare  of  things  there  cu  be  no  market 
value  of  a  piece  of  property,  by  reason  of  be- 
ing used  In  connection  with  and  as  a  part 
of  some  extensive  business  or  enterprtoe,  its 
value  must  be  determined  by  the  uses  to  which 
it  la  an>lied.  WbUe  in  such  cases  the  mar- 
ket TSlne  of  neighboring  lands  differently 
drcoDUtanced  may  be  looked  to  aa  throwing 
some  Ught  vtpaa  the  question,  yet  that  alone' 
would  fall  tax  short  of  furnishing  a  true  or 
adequate  tnt  of  the  valw  of  the  property. 
As  was  said  in  Bailroad  Co.  t.  Kirby,  IM 
111.  84S:  ^e  value  of  land  consists  In  its 
fitness  for  use.'  presratt  or  future  and  bef<Hrfl 
It  can  be  taken  for  public  use  the  ownn 
must  have  just  oompmsatlon.  It  be  has 
adopted  a  peculiar  mode  of  using  that  land 
by  which  be  derives  profit,  and  he  ia  to  be 


dqiriTea  of  that  use,  Justice  requires  be 
should  be  compensated  for  the  loss.  Ttiat 

loss  is  the  loss  to  himself.  It  is  the  value 
which  he  has,  and  of  which  he  fa  deprived, 
which  must  be  made  good  1^  compensation.' 
Substantially  the  same  Idea  is  well  expressed 
in  the  English  case  of  Beckett  v.  Midland 
Bailway  Co.,  L.  B.  8  a  P.  82.  It  was  there 
said:  The  property  la  to  be  taken  In  statu 
quo,  and  to  be  considered  with  reterence  to 
the  use  to  which  any  owner  might  pat  it  in 
Its  then  condition.'  This  statement  is  re- 
garded aa  quite  accurate,  and  it  will  be 
observed  it  fully  meets  the  case  where  the 
property  sought  to  be  taken  has  some  special 
value  to  the  owner,  by  reason  of  his  having 
adopted  some  particular  use  of  it  This 
might  happen  on  a  farm,  as  well  as  in  a 
city  or  town.  For  illustration :  Suppose  the 
owner  of  a  farm  concludes  to  go  Into  the 
dairy  business,  and  proceeds  to  si>end  several 
thousands  of  dollars  on  his  farm  in.  prepar- 
ing stalls  and  sbeds  for  his  cows  and  In  mak- 
ing suitable  preparations  for  the  handling  of 
the  milk  and  converting  it  into  butter  and 
cheese.  When  the  farm  is  thoroughly  fitted 
up  for  this  purpose,  it  is  very  clear  ft  would 
have  a  special  value  to  him  that  it  wonld  not 
have  to  any  one  else,  unless  to  some  one  wbu 
should  want  It  for  the  same  purpose.  One 
who  wanted  it  for  mere  farming  purposes 
could  afford  to  pay  but  little  more  for  it  on 
account  of  its  adaptation  to  the  dairy  busi- 
ness; and  assumii^  that  was  the  only  dairy 
farm  In  that  locality,  it  is  clear  there  could 
be  no  market  value  for  a  farm  thus  situated, 
while  there  might,  and  probably  would,  be  a 
market  value  for  farms  like  that  adapted  to 
farming  purposes  merely.  Suppose  in  the 
case  we  liave  put  a  railway  company,  having 
the  right  to  locate  its  road  across  this  farm, 
80  locates  its  tracks  as  to  completely  destroy 
all  the  Improvements  that  have  been  made  in 
fitting  up  for  dairy  purposes,  but  not  at  all 
injuring  the  farm  otherwise.  Now,  is  it  not 
manifest  that  in  such  a  case  to  limit  the 
owner's  compensation  to  the  market  value  of 
the  land  taken  would  be  grossly  unjust  and 
lnadeqna1»?  And  yet  in  princUile,  we  see  no 
difference  between  the  case  suggested  and  the 
one  In  hand.  In  condemnation  cases  the  own- 
«  of  the  iwoperty  is  not  required  to  make 
any  pecuniary  sacrifices  at  aU."  Hononga- 
bela  NaT.  Go.  t.  V.  8.,  sapra. 

In  the  case  last  dted,  Mr.  Justice  Brewer, 
speakiiv  Cor  the  court,  said: 

"Because  Congress  has  poww  to  take  tbe 
propoiT,  it  does  not  follow  that  It  may  de- 
stroy the  franchise  without  compenaatlML 
Whatever  be  the  true  value  of  that  which  It 
takes  from  the  Individual  owner  must  be 
paid  to  him  btfore  it  can  be  said  that  just 
compensaticm  for  the  propaty  baa  been 
made.  *  *  *  If  a  man's  bouse  mast  be 
taken,  that  must  be  paid  for;  and  if  the 
ivoperty  la  held  and  improved  under  a  frao- 
tiiiae  from  tbe  states  with  poww  to  take 
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tolls,  that  franchise  must  be  paid  for,  be- 
cause it  la  a  substantial  element  in  the  value 
of  the  pn^rty  taken" — citing  Montgomery 
County  t.  SchuyllcUI  Bridge  Co.,  110  Fa.  54, 
20  Aa  407. 

The  result  Is  that  the  Jndgment  of  the 
Court  of  CItU  Appeals  la  affirmed,  and  the 
case  is  remanded  for  a  new  trial  in  accord- 
ance with  this  opinion. 


liOUISVUXB  &  N.  R  CO.  T.  UNITED 
STATES  FIDEUTT  &  OUARAMTY 
CO.  at  sL 

(Supreme  Court  of  TeuDcssee.   July  17,  1911. 
On  PMitlon  to  Befaear,  Feb.  24,  1912.) 

1^  Cahsikbs  (I  88*)-<;ABBzAaB  or  Goons— 

DkUVBBT— f^ESENTATION  OF  BiLL  OF  LAD- 
IKO. 

A  billing  of  goods  to  the  abipper's  order, 
with  draft  on  purchaser  attached,  with  direc- 
tioDfl  to  notify  the  purcbaBer,  is  a  notification 
by  the  shipper  to  tne  carrier  that  the  title  to 
tbe  goods  will  not  pasa,  and  that  its  duty  to 
deliver  will  not  arise,  until  tbe  draft  baa  been 
paid  and  bill  of  lading  taken  op  and  presented 
to  it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  H  SOS-SIS;  Dee.  Dig.  |  8S.*] 

Z  GABBIEBg  (I  83*)  —  WBONOrCL  Deutsbt 

or  Goods— IiiABiLirr. 

A  carrier's  delivery  of  goods,  consigned  to 
shipper's  order  with  draft  on  the  purchaser  at- 
tached, made  to  tbe  purchaser  without  presen- 
tation of  tbe  bill  of  lading.  Is  a  coUTersion; 
and  tbe  failure  of  the  consignor  to  recover  tbe 
goods  from  tbe  purchaser  after  such  wrongful 
oelivery  would  not  relieve  the  carrier  from  lia- 
bility for  conversion. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  88  308-315;  Dec.  Dig.  |  83.*] 

3.  CYSTOUS  AND  UbAOBS   (S  19*)— EVIDENCE 

OF  CusTou— Sdbbkndeb  of  Bill  of  Lading 

— ^Nkcbssitt. 

Evidence,  in  an  action  against  a  railroad 
clerk  and  the  surety  on  his  bond,  to  recover 
for  bis  delivery  of  goods,  consigned  to  ship- 
per's order  with  draft  against  consignee  at- 
tached to  the  bill  of  lading,  to  the  consignee, 
without  surrender  of  the  bill  of  lading  properly 
indorsed,  as  required  by  a  rule  of  the  carrier, 
held  insufficient  to  show  a  custom  to  deliver 
such  consignments  to  the  consignee  without 
surrender  of  the  bill  of  ladlug. 

[Ed.  Note. — For  other  eases,  see  'Customs 
and  Usages.  Cent.  Dig.  |S  41-^,  tf,  46;  Dec. 
Dig.  I  19.*1 

4.  Cdstohs  and  Usages  (8  12*)— Bbeach  of 
Rule— Cabbieb'8  Knowledqe  of  Custom- 

EvinENCE. 

Before  it  can  be  properly  held  that  a  car- 
rier has  sanctioned  a  custom  to  violate  Its  rule 
that  receiving  agents  must  not  deliver  goods 
consigned  to  shipper's  order  with  directions  to 
notify  purchaser  until  the  uurcbaaer's  surren- 
der of  the  original  bill  of  lading  properly  in- 
dorsed, it  muat  appear  that  the  habit  of  viola- 
tion among  the  carder'a  servants  was  so  con- 
stant, open,  and  general  that  no  reasonable 
conclusion  could  be  reached  other  than  that  the 
responsible  officers  of  the  carrier  must  have 
known  it 

[Ed.  Note. — For  other  cases,  see  Customs 
and  Usages,  Cent  Dig.  88  23,  24;  Dec.  Dig.  8 
12.*] 


0.  iNsuaANCi  (I  480*)  —  Bisks  —  FinsuTT 
Bond— Conduct  of  EicPLOTi  —  "Culpablb 

Neoijobkce." 

Under  a  fidelity  bond  to  secure  faithful 
performance  of  his  duty  by  a  clerk  in  a  rail- 
road freight  office,  which  exempted  liability  for 
any  loas  by  mistake,  error  of  judgment  on  the 
part  of  any  employ^,  or  by  robbery,  unleas  by 
or  with  bis  connivance  or  culpable  negligence, 
defining  such  negligence  as  the  failure  to  exer- 
cise that  degree  of  care  and  cantion  which  men 
of  ordinary  prudence  and  intelligence  usually 
exercise  in  regard  to  their  own  affairs  of  the 
same  character,  the  clerk's  delivery  of  goods 
consigned  to  shipper's  order,  with  draft  against 
the  purchaser  attached  to  bill  of  lading,  made 
to  the  purchaser  without  presentation  of  the 
original  biU  of  lading  properly  indorsed,  in 
violation  of  the  carrier's  rule*  was  "culpable 
oegligence,"  within  the  meaning  of  tbe  bond. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  8  430.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1780,  1781.] 

6.  Insurance  (8  665*)— Action  on  Fidelity 
Bond— Weight  op  Evidence  —  Avoidance. 

Evidence,  in  an  action  on  a  fidelity  bond 
to  secure  the  faithful  performance  of  duty  by 
a  clerk  in  a  railroad  freight  office,  exempting 
the  insurer  from  liability  if  at  any  time  the 
railroad  suspected  or  had  knowledge  of  the  fact 
that  the  clerk  was  negligent  or  unworthy  of 
confidence  and  did  not  immediately  notify  the 
bonding  company,  held  not  to  show  that  the 
railroad  had  violated  the  provision  exempting 
tbe  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  II  16SS,  1707-1728;  Dee.  Dig.  | 
666.*] 

7.  INSUBANOX  (8  665*)— AonON  ON  FinELITT 

Bono— SuFFiouNOT  or  Btioikct— Avoid- 
ance. 

Evidence,  in  an  action  on  a  fldeli^  bond  to 
secure  performance  of  duty  by  a  clerk  at  a 
railroad  freight  office,  held  not  to  show  a  vio- 
lation by  the  railroad  of  a  provision  in  tbe 
bond  that  it  should  use  all  reasonable  precau- 
tions to  detect  any  act  on  the  part  of  the  derk 
which  would  tend  to  render  the  company  liable 
for  any  loss,  by  an  audit  of  bis  books,  etc 

[Ed.  Note.— For  other  cases,  see  Insurance, 
^t^Dig.  81  1555,  1707-1728;   Dec  Dig.  f 

On  Petition  to  Rehear. 

8.  Appeal  and  Ebbob  (8  832*)— Assignment 
OF  Ebrob—Pdint  Not  Argued — Waives. 

Where  error  was  assigned  to  tbe  adjudging 
of  defendant  insurance  company  liable  "for 
$10,000  and  interest  and  costs  for  any 
amount,"  although  the  point  waa  not  urged  in 
tbe  briefs  or  argument,  but  where  the  court 
upon  the  assignment  could  have  acted  on  the 
matter  of  interest,  the  point  was. not  waived, 
snd  defendant  might  bring  it  to  the  special 
attention  of  the  court  in  the  form  of  a  petition 
to  rehear. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent^  D^.  ||  8216-8228;  Dec  Dig.  | 
832.*] 

9.  Interest  (8  19*)— Rboovbbt  on  Fidelttt 
Bond— COLLATEBAL  Conditionb. 

Under  Shannon's  Code,  8  4704,  which  pro- 
vides that  in  actions  brought  on  bonds  for  tbe 
payment  of  money,  or  with  collateral  condi- 
tions, and  recovery  had  by  the  plaintiff,  the 
judgment  shall  be  entered  for  the  stipulated 
penalty,  to  be  discharged  by  payment  of  the 
principal,  and  the  interest  due  thereon,  or  tbe 
damages  assessed  the  jury,  interest  cannot 
be  allowed,  prior  to  judgment,  on  a  fidelity  bond 
which  expresses  only  a  maximum  amount  of 
liability,  and  by  wbich  the  existence  of  any 
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Bablllty  depends  npon  a  breach  of  an  employ^'i 
duty,  and  by  which  the  amount  of  liabili^  then 
depends  upon  the  extent  of  the  breach. 

[Ed.  Note.— For  other  cases,  see  Intereat.' 
Cent  Die  §S  35-40;  Dee.  Dig.  {  19.*] 

10.  iNSUa&NCB  (S  146*)  —  FiDBUTT  BONO  — 

Strict  Constbuction. 

Bonds  guaranteeing  tbe  fidelity  of  em- 

Eloy£8  or  agents,  executed  for  a  consideration 
y  companies  organized  for  and  engaged  in  that 
business,  are  treated  by  the  courts  aa  insur- 
ance contracts,  when  under  construction  with  a 
view  to  ascertain  the  nature  and  extent  of  the 
liability  assumed,  so  that  such  Insurers  are 
not  entitled  to  tbe  favorable  consideration  ac- 
corded to  gratuitous  sureties. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  88  292,  294-298;  Dec.  Dig.  8  146.*] 

11.  APPEAL  AND  EbBOB  (8  882*)— HeHEABINQ 

—Nature  amd  Extent. 

A  petition  for  rehearing  should  never  be 
used  merely  for  the  purpose  of  rearguing  the 
case  on  points  already  considered  and  deter- 
mined,  unless  some  new  and  decisive  authority 
has  been  discovered,  which  was  overlooked  by 
the  court;  the  office  of  a  petition  to  rehear  is 
to  call  the  attention  of  the  court  to  matters 
overlooked,  and  not  to  those  things  which 
counsel  supposes  were  improperly  deaded  after 
fall  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  |8  S21&-3^;  Dec  Dig.  S 
882.*] 

Error  to  Chancery  Court,  ^vidson  Coun- 
ty ;  John  Allison,  Judge. 

Action  by  the  Louisville  ft  Nashville  Ball- 
road  Company  against  the  United  States  Fi- 
delity ft  Guaranty  Company  and  T.  G.  Mc- 
CampbelL  Jadgments  for  plaintiff,  and  the 
Fidelity  Company  appeals,  and  McCampbell 
brlnn  error.  ModlQed  as  to  tbe  Fidelity 
Company,  and  affirmed. 

P.  D.  Maddln  and  John  Bell  ^eble,  for 
Louisville  ft  N.  B.  Go.  O.  T.  Boyd  and  E. 
L.  HcNelUy,  tor  ITntted  States  Fidelity  & 
Guaranty  Co. 

NEIL,  3,  The  MB  In  the  present  case  was 
filed  for  the  purpose  of  recovering  the  sum 
<a  about  (12,000  and  Interest,  now  amount- 
ing In  all  to  about  $20,000  whl(A  principal 
sum  tile  railroad  company  claims  It  paid  to 
certain  customers  of  tlie  road  to  eanc^  a 
liability  brought  upon  It  by  tbe  negUg^ce 
of  one  of  Its  employte,  T.  O.  UcCamphell, 
wbo  wa»  chief  clerk  in  cranplainants  South 
Nashville  efflce.  The  Fidelity  ft  Guaranty 
Company  executed  to  the  complainant,  for 
a  consideration,  a  bond  to  secure  the  faith- 
ful performance  by  Mr,  McGampbell  ot  his 
duties  as  such  clerk.  The  action  was  brought 
a^inst  McGampbell  for  the  whole  liability, 
and  against  the  Fidelity  ft  Guaranty  Com- 
pany to  the  extent  of  its  bond,  which  was 
not  large  enough  to  cover  the  whole  aum 
claimed.  Judgment  was  rendered  on  the 
bond  for  $16,860  and  costs,  and  against  T. 
O.  McGampbell  for  $19,9j3.77.  The  Guar- 
anty Company  appealed,  and  McGampbell 
brought  the  case  here  by  writ  of  error,  and 
both  defendants  have  assigned  cttots. 

It  Is  alleged  that  through  the  culpable 


negligence  of  Mr.  McCampbell  certain  cars 
shipped  to  the  order  of  tbe  consignors,  with 
directions  to  notify  G.  D.  Smith  ft  Ga.  were 
delivered  to  the  latter,  without  the  produce 
tlon  of  the  bills  of  lading;  that  these  cars 
contained  wheat,  and  were  each  of  the  val- 
ue of  $600  to  $1,000;  that  by  reason  of  such 
delivery  without  the  production  of  the  bills 
of  lading  the  complainant  railroad  company 
became  liable  to  the  consignors  for  tbe  value 
of  the  goods  contained  in  the  cars,  and  that 
a  D.  Smith  ft  Co.  never  made  this  liability 
good. 

It  is  admitted  by  the  defendants  McCamp- 
bell and  the  Fidelity  &  Guaranty  Company 
that  the  cars  were  delivered,  as  stated,  to 
C.  D.  Smith  ft  Co.  without  the  production  of 
the  bills  of  lading;  but  it  is  insisted  that 
there  was  no  ctilpable  DegllgeDce  In  making 
such  delivery,  because  Mr.  McCaiupbell -In 
so  delivering  the  cars  acted  In  accordscnce 
with  an  established  custom  of  the  company, 
and  as  he  was  expected  to  do  in  the  ordinary 
course  of  the  business.  Other  defenses  claim- 
ed will  be  stated  further  on  as  they  arise  out 
of  the  facts. 

It  appears  fr<»n  the  record  that  tbe  na- 
ture of  tbe  shipments  referred  to  was  this, 
viz.:  Dealers  in  other  cities,  wbo  had  sold 
goods  to  other  dealers  and  to  mills  here  In 
Nashville  and  were  tmwiUii^  to  pass  the 
title  without  previous  payment  of  the  pur- 
chase price,  shipped  goods  to  their  own  or- 
der, with  directions  In  the  bills  of  lading  to 
notify  the  persons  to  whom  the  sales  had 
been  made;  that  these  bills  of  lading  were 
attached  to  drafts  at  the  iMlnta  of  shipment, 
and  these  drafts  were  placed  in  bank  for 
collection,  and  were  forwarded  tbroogta  the 
initial  banks  to  other  banks  in  Nashville, 
and  It  was  expected  that  the  persons  to 
whom  the  goods  had  been  shipped  would  In 
each  Instance  call  at  the  bank  and  pay  tbe 
amount  of  tbe  draft  and  take  up  the  bill  of 
ladli^F  and  present  it  to  the  railroad  compa- 
ny, and  then  procure  a  delivery  of  the  car& 
At  the  same  time  that  the  bills  of  lading 
were  Issued  In  the  form  above  mentioned 
there  was  a  waybill  given  to  the  conductor 
of  the  train  on  which  the  goods  were  to  be 
transported,  showing  that  the  cars  referred 
to  were  shipped  to  or&&  <tf  the  consignor, 
or,  as  previously  ststed,  that  they  were  lillls 
"order  notify."  A  wa^lll  to  tbe  same  ef- 
fect went  to  tbe  office  of  tbe  railroad  cmn- 
pany  at  the  point  of  delivery;  that  is.  In 
the  present  instance,  at  Nashville.  It  was 
the  duty  of  the  agent  at  NashvtUe,  ^tha 
personally  or  through  his  derks,  to  fo  out 
into  the  yaxd  of  the  railroad  company  every 
night  and  take  down  tbe  numbers  of  tbe 
cars  there  found.  This  duty  was  performed 
by  the  night  clerk,  who  arrived  at  the  y&ri 
about  S  o'clo<^  in  tbe  afternoon,  and  left 
at  7  the  next  morning.  It  was  bis  duty  to 
enter  tbe  numbers  of  these  cars  mi  a  ruled 
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sbeet,  with  proper  spaces  In  which  to  write 
Information  concerning  the  cars,  Indicated 
by  a  beading  over  these  spaces.  This  was 
called  the  "abstract."  The  night  clerk  also 
had  access  to  the  condnctor'e  waybills,  and 
from  these  be  would  sometimes  Indicate 
whether  the  cars  were  straight  shipments 
or  "order  notify"  shipments;  bot  he  was 
not  bound  to  make  this  Indication.  The  ab- 
stract was  returned  to  the  office  of  the  agent 
at  the  South  Nashville  office,  of  which  Dr. 
Bnmpas  was  in  charge,  and  there  passed 
under  examination  by  Mr.  McCampbell,  the 
chief  clerk.  He  had  before  him,  not  only 
this  abstract,  but  the  waybills,  and  It  was 
his  duty  to  compare  the  car  numbers  with 
these  waybills,  from  which  he  would  learn 
whether  they  were  "order  notify"  shipments 
or  stralgbt  shipments,  and  would  indicate ' 
the  fact  opposite  each  number.  Upon  the 
consignee  being  noUfled,  It  was  his  privi- 
lege to  give  an  order  to  the  office  of  the  agent 
indicating  the  point  or  place  where  he  wished 
the  car  delivered.  The  chief  clerk  was  ac- 
customed then  to  enter  upon  the  order  book 
the  directions  so  given.  He  then  made  out 
a  BWitcblng  list,  which  constituted  the  au- 
thority of  the  yard  foreman  for  delivering 
the  can  therein  mentioned  to  the  points 
therein  directed.  This  switching  list  also 
contained  the  date  under  which  the  delivery 
was  directed.  There  was  also  another  paper, 
which  was  made  out  by  the  car  service  as- 
sociation, called  tie  "car  service  record." 
The  purpose  of  the  existence  of  the  car  serv- 
ice association  was  to  facilitate  the  delivery 
and  unloading  of  cars  and  their  return  Into 
the  actlTe  diannels  of  commerce,  and  to 
thereby  prevvnt  their  beiug  used  for  storage 
by  consignees.  The  date  being  fixed  wben 
the  deliTwy  was  made,  and,  under  the  car 
seiTice  record,  that  on  which  the  car  was 
redelivered  to  the  railroad  company,  the  time 
■was  thus  ascertained  for  which  consignees 
should  be  charged  for  retaining  the  car  at 
the  rate  of  fl  per  day  after  the  lapse  of  a 
certain  free  time  not  necessary  to  be  men- 
tioned more  speciflcally  In  this  case.  There 
was  alK>  kept  in  the  office  of  Dr.  Bumpas, 
bat  In  no  otber  office  on  the  line  of  railway, 
a  set  of  little  books  known  as  "bills  of  lad- 
ing bofrt^B."  These  wore  used  to  keep  a  rec- 
ord of  bills  of  lading  surrendered  to  the 
railroad  company  on  "order  notify"  shlp- 
moits.  These  various  papers  and  the  books 
jost  mentioned  are  necessary  to  a  proper 
nnderstandli^  of  one  of  the  leading  con- 
troversies  in  this  case. 

The  role  of  the  company  upon  the  sabject 
ot  "order  notUy"  shipments  was  as  follovrs: 

"123%.  In  wayblUliv  Bhlpments  consigned 
*to  order,'  fbrwazdlng  nweatM  will  in  every 
Instance  show  <m  waybills  the  name  and  ad- 
dress of  party  to  be  notlflea.  and  recelTlng 
agents  must  not  deUver  snch  shipments  until 
sorrender  of  orlgbuQ  bill  of  lading  properly 
mdoiwd.** 


It  is  Insisted  by  d^endants  that  there  wslb 
a  custom  of  the  railroad  company  whereby 
its  agents  were  authorized  to  disregard  this 
rule,  and  that  It  had  been  disregarded  for 
a  considerable  time,  more  than  a  year  at 
least,  at  the  South  Nashville  freight  office. 
Mr.  McCampbell  testifies  that  such  was  the 
custom,  and  be  undertakes  to  fortify  his 
statement  by  reference  to  the  bill  of  lading 
books  above  mentioned,  and  a  comparison  of 
the  dates  there  shown  for  the  delivery  of 
the  bills  of  lading  that  had  been  issued  on 
"order  notify"  shipments,  and  the  dates  of 
delivery  of  cars  shown  by  the  switching  lists, 
and  the  date  of  the  return  of  the  cars  to  the 
railroad  company  by  the  car  service  record. 
He  testifies  that  by  this  comparison  In  hun- 
dreds of  Instances  the  cars  were  delivered 
to  the  consignees  under  such  shipments  from 
1  to  6  or  10  days  before  the  bills  of  lading 
were  surrendered  to  the  railroad  company, 
and  that  in  some  Instances  the  difference 
was  as  much  as  35  and  even  40  days ;  that 
deliveries  of  this  kind  were  made  to  the  Lib- 
erty Mills,  the  Gumberlaod  Mills,  the  Model 
Mills,  to  Neil  &  Schofner,  to  Mr.  Brooks,  to 
0.  T).  Smith  &  Co.,  and  others.  His  reliance 
upon  the  bills  of  lading  books  is  based  on 
the  fact  that  these  books  contained  the  true 
date  on  which  the  bills  of  lading  were  sur- 
rendered to  the  railroad  company.  It  ap- 
pears, however,  upon  an  Investigation  of 
these  books,  that  the  entries  were  not  made 
daily;  that  often  there  was  an  Interval  of 
6  and  sometimes  10  days  between  entries; 
and  that  several  of  these  little  books  were 
being  cared  for  at  the  same  time — at  least 
two  or  three  of  them  at  one  time.  He  ad- 
mits that  these  intervals  occurred,  and  says 
that  It  was  not  the  custom  to  make  the  en- 
tries daily,  but  only  when  he  could  get  time 
from  other  duties  to  do  this,  but  that  In  the 
meantime  he  endeavored  to  keep  the  bills  ot 
lading  In  regular  sequence  as  they  were  de- 
livered, and'  to  keep  them  In  the  same  se- 
quence when  be  came  to  write'  the  car  num- 
bers down  into  the  bills  of  lading  books; 
and  It  Is  a  fair  deduction  from  his  testi- 
mony that  In  the  meantime  the  entries  were 
really  kept  In  this  sequence.  Mr.  Whltworth, 
who  was  night  clerk  at  the  time  that  Mr. 
McCampbell  was  chief  clerk,  says  that  the 
effect  was  to  enter  them  in  the  order  In 
which  they  came  In,  but  that  he  does  not 
know  whether  the  entries  were  so  made  or 
not ;  nor  In  fact  does  Mr.  McCampbell  know 
whether  he  succeeded  In  getUng  them  in  the 
proper  sequence,  as  an  examination  of  bis 
whole  testimony  would  Indicate,  especially 
his  cross-examination. 

A  alngnlar  thing,  bowerer,  abont  tUs  proof 
of  custom  is  that  no  one  seems  to  have  bad 
knowledge  of  it  tixcespt  Ur.  McCampbell  and 
0.  D.  Smith  &  Co.,  to  whom  he  let  the  goods 
go.  whlcb  was  ttie  origin  ot  the  preemt  liti- 
gation. The  Taiiotu  millers  and  dealers  to 
whom  be  tesOfles  that  he  delivered  goods 
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prior  to  the  Borrender  of  the  bills  of  lading 
say  that  they  never  asfced  such  Indulgence 
and  never  received  ii ;  that  Dr.  Bumpas,  the 
agent  at  the  South  Nashville  office,  waa  very 
strict  upon  thiB  subject,  always  Insisting  up- 
on the  bills  of  lading,  and  was  really  brusque 
and  offensive  about  the  matter;  that  Mr. 
McCatnpbell,  while  more  pleasant,  was  equal- 
ly positive  In  his  enforcement  of  the  rule,  so 
far  as  they  were  concerned.  In  response  to, 
or  In  explanation  of,  this  evidence,  Mr.  Mc- 
Campbell  testifies,  and  It  Is  so  argued  In  the 
brief  of  hifl  able  counsel,  that  in  allowing 
goods  to  be  so  delivered  he  bad  no  thought 
of  giving  credit  to  any  of  the  customers  to 
whom  deliveries  were  thus  made,  and  it  is 
said  In  the  argument  that  In  all  probability 
these  millers  and  dealers  believed  that  they 
were  complying  with  the  requirement  of  the 
company ;  that  the  cars  were  placed  on  their 
several  side  tracks,  or  delivered  at  the  points 
to  which  they  had  directed  delivery  to  be 
made,  very  often  before  9  o'clock  In  the  morn- 
ing, and  that  the  cars  had  been  unloaded  and 
had  been  returned  to  the  railroad  company  be- 
fore the  bank  opened,  and  before  these  cus- 
tomers could  pay  the  draft  with  the  bill  of 
lading  attached  and  return  it  to  the  compa- 
ny; and  that  while  the  leading  men  of  these 
concerns,  who  were  examined  by  the  rail- 
road company,  truly  state  that  they  knew 
nothing  of  any  such  facts,  still  their  subor- 
dinates, wbo  did  the  actual  unloading,  knew 
these  facta,  and  if  they  had  been  examined 
they  would  have  shown  sudi  facta.  How- 
ever, the  defendants  did  not  examine  such 
subordinate  employes  as  the  customers  re- 
ferred to.  So  the  fact  remains  ttiat  these 
customers  all  deny  that  any  such  deliveries 
were  made  to  them,  but  say  that  before  de- 
liveries of  the  cars  to  them  were  made  they 
procured  from  the  banks,  and  filed  with  the 
railroad  company,  tbe  bills  of  lading  cover- 
lid the  cars. 

Another  peculiar  feature  of  the  matter  Is 
that,  although  Mr.  McCampbell  discovered, 
at  least  as  far  bade  as  the  early  fall  of  1898, 
that  he  had  delivered  to  C.  D.  Smith  A  Co., 
irithout  surrender  of  the  bills  of  lading,  some 
28  cars  of  wheat,  of.  the  value  of  $28,000, 
forwhlcb  Bum  be  bad  thereby  rendered  the 
railroad  cmnpany  liable  to  tbe  shippers,  be 
did  not  commnnicate  tbls  fact  to  the  agent, 
Dr.  Bumpas,  or  to  any  one  of  tbe  officials 
of  the  railroad  company.  It  is  claimed,  and 
he  says,  he  had  been  quite  busy,  and  had  not 
checked  up  bis  bills  of  lading,  and  when  be 
did  so,  and  discovered  that  G.  D.  Smith  ft  Co. 
were  28  cars  ahead  of  him,  It  stmcb  blm 
like  a  thunderbolt ;  that  he  Immediately  tele- 
phoned to  C  D.  Smith  ft  Co.,  calling  off  to 
them  the  numbers  of  the  cars  wblCh  bad  been 
so  delivered  to  them,  and  demanded  bills  of 
ladlnc;  that  a  D.  Smith  ft  Go.  replied  that 
he  was  correct  In  bis  rtatement,  bnt  that 
tbey  were  now  unable  at  once  to  bring  np 
tbe  bills,  and  asked  tm  m  conference  with 


him  on  the  platform.  Mr,  McCampbell  In- 
vited Mr.  Smith  to  his  office.  Mr.  Smith  In- 
sisted upon  a  conference  on  the  platform. 
Mr.  McCampbell  Anally  acceded  to  this,  and 
accordingly  they  met  on  the  platform.  Mr. 
McCampbell  says  that  Mr.  Smith  said  to  him 
that,  if  he  (McCampbell)  would  contfnue  to 
deliver  cars  to  C-  'D.  Smith  &  Co.  as  he  had 
been  doing  without  demanding  the  bills  of 
lading,  the  firm  would  be  able  to  take  up 
tbe  liability.  Mr.  McCampbell  saya  that  he 
did  not  make  any  promise  to  Mr.  Smith, 
but  decided  In  his  own  mind  that  he  woald 
follow  this  plan.  He  was  asked  whether  he 
Informed  Dr.  Bumpas  of  what  had  occurred, 
and  he  said,  "No."  Asked  why  he  did  not. 
he  replied  that  he  knew,  if  he  Informed  Dr. 
Bumpas,  the  latter  would  immediately  in- 
form the  chief  agent,  Mr.  Saunders,  who 
would  Inform  the  railroad  authorities  at 
Louisville,  and  tbe  railroad  company  would 
immediately  close  down  on  G.  D.  Smith  ft 
Co.  and  force  them  Into  bankruptcv.  and 
probably  would  lose  the  whole  f28,000.  In- 
fluenced by  these  views,  he  decided  that  b« 
would  keep  the  matter  to  himself  and  en- 
deavor to  work  out  the  liability  in  the  meth- 
od suggested  by  Mr,  Smith.  Matters  went 
along  under  this  arrangement  between  these 
two  men  until  about  the  11th  of  March.  1899. 
In  the  meantime  C.  D.  Smith  ft  Go.  had  re- 
duced the  liability  to  about  $12,600.  At  this 
Juncture  an  Inquiry  came  from  a  shipper  at 
Louisvlllp,  asking  whether  a  certain  car  had 
been  delivered  to'  C.  D.  Smith  ft  Go.  This 
was  referred  by  Dr.  Bumpas  to  Mr.  McCamp- 
bell, and  the  latter  replied  that  the  car  had 
been  delivered.  An  Inquiry  then  came  as  to 
whether  the  bill  of  lading  was  surrendered 
before  the  car  was  delivered.  This  was  al- 
so referred  to  Mr.  McOampb^  and  be  re- 
plied that  it  had  not  been.  Two  similar  In- 
quiries came  from  St  Louis,  with  tbe  same 
result  Thereupon  the  whole  matter  was 
opened  to  Dr.  Bumpas  by  Mr.  McCampbell. 
He  Immediately  informed  bis  suiwriors  In 
office,  and  in  this  manner  tbe  offices  at  Lonls- 
vllle  were  notified.  The  railroad  company 
at  once  took  st^s  to  recover  such  of  the 
wheat  as  th^  could,  and  did  succeed  In  re- 
covering parts  of  two  car  loads,  which,  on 
being  sold,  realized  about  $1,026.  Tbls  was 
credited  on  the  liability,  and  left  a  balance 
of  about  111,600,  on  which  the  presmt  suit 
was  brought  The  railroad  company  immedi- 
ately notified  tha  Onaranty  Company  of  the 
loss,  and  draianded  relmborsemefnt.  The 
shippers  have  demanded  tbe  value  of  tbe 
cargoes  from  the  railroad  compai^.  Tbe 
Oaaranly  Company  did  not  at  once  flatly 
refuse  to  pay,  bnt  dealred  negotiation,  eith«- 
with  a  view  to  settlement,  or  for  tbe  pur- 
irase  of  convincing  the  railroad  company, 
witbont  anlt,  that  it  was  not  liable.  Tbe 
railroad  company  referred  the  matter  to  Its 
attorneys  at  Nashville,  and  tbe  Onaranty 
Company  made  ainiilar  refwenca  to  Its  at- 
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torneTS.  Before  these  attorneya  bad  con- 
ferred, bowerer,  Mr.  HcOampbell  bad  gone 
before  the  attomeya  of  tbe  railroad  company 
at  their  request,  and  bad  made  a  atatemwt 
about  the  matter.  He  admitted  Oiat  he  had 
delivered  the  can  nrltbout  surrender  of  the 
blUa  of  lading,  that  he  knew  at  the  time 
that  he  was  making  the  railroad  cranpany 
liable  for  the  value  of  the  cars,  and  said 
that  be  did  not  know  at  the  time  whether 
C  1>.  Smith  ft  Oo.  were  solvent  or  not.  But, 
singular  to  rdate,  he  made  no  claim  or  de- 
fense that  In  so  dellTerlng  the  goods  he  had 
acted  In  accordance  with  any  custom  of  the 
company,  but  excused  himself  on  the  ground 
that  he  was  very  busy,  and  that  the  deliv- 
eries 80  made  were  Inadvertent  There  is 
another  singular  fact  that  In  the  conference 
between  the  attorneys  for  both  sides,  where- 
in the  attorneys  toe  the  Guaranty  Company 
were  endeavoring  to  convince  the  attorneys 
for  the  railroad  company  that  It  was  not  li- 
able, no  claim  was  made  by  them  that  Mr. 
McCampbell  had  acted  in  accor^nce  with 
any  custom  of  the  road  to  violate  its  own 
rule  upon  the  subject 

It  is  true  that,  some  weeks  after  Mr.  Mc- 
Campbell had  made  his  statement  to  the  at- 
torneys of  the  railroad  company,  be  relied, 
to  an  article  in  tbe  American  charging  him 
with  shortage,  that  he  had  acted  only  in  ac- 
cordance with  a  custom  of  the  bu^eaa,  and 
that  tlmefore  he  had  done  nothing  wrong. 
It  seems  to  as,  however,  that  if  there  had 
been  any  such  custom,  It  would  have  been 
the  first  defense  that  Mr.  McCampbell  would 
have  made  when  be  was  called  upon  by  the 
railroad  company  for  an  explanation;  also 
that  he  would  not  have  failed  to  Impress 
tills  fact  upon  tbe  attorneys  of  the  Guaranty 
Company,  who  evidently  had  also  had  an 
interview  with  him.  and  it  is  not  to  be 
doubted  that.  If  these  attom^s  had  been 
put  In  possession  of  this  information,  they 
would  lutTe  made,  in  tbe  negotiations  refer- 
red to,  a  stronger  effort  to  convince  the 
railroad  company's  attorneys  that  no  liabil- 
ity existed  because  of  sncb  fact  This  seems 
to  Indicate  that  the  defense  of  a  custom  to 
violate  tbe  rule  was  a  matter  of  second 
thought  Hr.  McCampbell  testified  in  his 
original  examination  that  this  was  the  cus- 
tom at  the  South  NashTllle  office  and  at 
other  offices  of  this  company ;  but  on  being 
requested,  on  cross-examination,  to  name 
anottier  office,  he  was  unable  to  do  so. 

[1-t]  In  addition  to  the  foregoing  consid- 
erations, the  improbability  of  the  railroad 
company's  authorizing,  sanctioning,  or  toler- 
ating a  violation  of  the  rule  referred  to  Is 
inheroit  The  rule  which  required  that  the 
goods  should  not  be  delivered  without  snr- 
roider  of  the  bill  of  lading  was  very  point- 
ed, and  Incapat^e  of  misconception.  It  was, 
moreover,  strictly  in  line  with  the  duty  of 
the  raUroad  company  to  its  customers,  since 
a  shlimwnt  to  the  order  of  the  consignor, 
with  dlnctlms  to  notify  tbe  oonslgnd^  ia 


an  unmistakable  indication  by  Uie  shipper 
to  the  carrier  that  tbe  title  to  the  ^oods  will 
not  pass  and  the  duty  to  deliver  will  not 
arise  until  the  draft  has  been  paid,  the  bill 
of  lading  taken  up,  and  the  latt»  presented 
to  the  railroad  company.  Bank  v.  Cum- 
mings,  89  Tenn.  609, 18  S.  W.  115.  24  Am.  St 
Rep.  618;  Charles  v.  Carter,  96  Tenn.  607, 
615,  36  S.  W.  396;  North  Pennsylvania  R.  R. 
Co.  V.  Conmierclal  National  Bank,  123  U.  S. 
727,  8  Sup.  Ct  266,  31  L.  Ed.  287;  Boatman's 
Savings  Bank  v.  Western  ft  A.  R.  R.  'Co., 
81  Ga.  221,  7  S.  B.  125;  Union  Stockyards 
Co.  V.  Westcott,  47  Neb.  800,  66  N.  W.  419; 
Weyland  v.  Atchison,  etc.,  R.  R.  Co.,  75 
Iowa,  673,  89  N.  W.  890,  1  L.  R.  A.  650,  9 
Am.  St  R^.  604,  and  note  pages  612,  and 
513;  Arkansas  Southern  Railway  Co.  v. 
German  National  Bank,  77  Ark.  482,  92  S. 
W.  622,  113  Am.  St  Rep.  160;  General 
Electric  Co.  v.  Soutbem  Railway  Co..  72  S. 
C.  266,  61  S.  E.  695,  110  Am.  St  Rep.  600; 
L^rons  V.  New  York  Central  &  H.  R.  Co., 

119  N.  T.  Snpp.  703;  Id.,  136  App.  Div.  903, 

120  N.  T.  Supp.  1138.  The  railroad  com- 
pany, of  course.  In  delivering  goods  so  shii>- 
ped,  would  be  guilty  of  a  conversion.  Sea- 
board Air  Line  R.  R.  Co.  v.  PhllUps,  108 
Md.  286,  70  All.  232.  And  failure  of  the  con- 
signor to  recover  the  goods  from  the  party 
to  whom  tbey  had  been  thus  wrongfully  de- 
livered would  not  relieve  tbe  carrier  of  his 
liability  for  the  conversion.  Midland  Valley 
R.  R.  Co.  V.  J.  A.  Fay  &  Eagan  Co.,  89  Ark. 
342,  116  S.  W.  1171.  It  is  difficult  to  con- 
ceive how  any  railroad  company  would  place 
it  in  the  power  of  a  subordinate  to  thus 
cause  it  to  violate  Its  duty  dally.  The  im- 
probability Iwcomes  greater  when  It  is  re- 
meml>ered  that  shipments  of  tbe  kind  under 
examination  here  amounted,  along  tike  line 
of  the  whole  railroad,  to  an  average  of 
$1,000,000  a  day,  and  in  the  particular  office 
concerned  in  the  presoit  litigation,  tbe  South 
Nashville  office  of  the  complainant  weekly, 
the  liability  was  on  an  average  of  from 
about  $350,000  to  $600,000.  We  cannot  be- 
lieve that  any  ImslnesB  concern  would  know- 
ingly sanction  the  exercise  of  so  enormous 
and  des^ctive  a  power  by  a  cleric  of  one 
of  its  subordinate  agents.  Before  tbe  oourt 
could  reach  the  conclusion  that  any  com- 
petent business  concern  tiad  been  guilty  of 
such  folly,  the  evidence  would  have  to  be 
very  clear  and  convincing.  But  u  we  have 
already  stated,  no  one  seems  to  have  known 
of  this  custom  except  Mr.  McCampbell  and 
C.  D.  Smith  ft  Co.  Dr.  Bumpas,  the  agent 
says  tlut  he  Imew  nothing  of  it  Mr.  Whlt- 
wortb,  the  night  clerk,  says  that  lie  knew 
nothing  of  it,  and  it  does  not  appear  that 
any  other  railroad  official  knew  of  it 

[4]  But  let  It  be  assumed  that  there  was 
such  a  custom  In  that  office;  it  would  by  no 
means  follow  that  the  railroad  company  had 
thereby  waived  its  rule.  It  would  have  to 
be  shown,  in  addition  to  the  adoption  of  such 
custom  by  the  subordinate  officer  mentioned. 
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that  knowledge  of  this  had  been  brought 
home  to  the  railroad  company,  or  that  there 
were  snch  facts  In  existence  In  connection 
therewith  as  would  Impute  knowledge  to  the 
company.  However,  before  It  can  be  prop- 
erly held  that  b  railroad  company  has  sanc- 
tioned a  custom  to  violate  one  of  its  rales,  it 
must  appear  that  the  habit  of  violation 
among  the  servants  of  the  company  was  so 
constant,  open,  and  general  that  no  reason- 
able conclusion  could  be  reached  other  than 
that  the  responsible  officers  of  the  company 
must  have  known  it  This  is  the  substance 
of  the  rule  as  laid  down  in  numerous  aO- 
tboritieB  of  the  highest  respectability.  4 
Thompson  on  Negligence,  |  4163 ;  6  Thomp- 
son on  Negligence,  S  5404;  8  Elliott  on  Rail- 
roads, i  1282;  1  Labatt  on  Master  &  Serv- 
ant, 8  233.  And  see  sections  ISS  and  200; 
26  Cya  p.  116L 

[t]  It  is  next  Insisted  In  behalf  of  the  de- 
fendants that  they  are  exonerated  imder  the 
following  clause  of  the  bond: 

"The  company  shall  not  be  liable  hereun- 
der for  any  loss  occasioned  by  mistake,  ac- 
cident, or  error  of  Judgment  on  the  part  of 
any  employ^;  or  by  robbery,  unless  by  or 
with  the  connivance  or  culpable  negligence 
of  the  employ^;  and  culpable  neglUence  as 
used  in  tUs  bond  shall  be  deemed  and  held 
to  mean  failure  to  exercise  that  degree  of 
care  and  caution  which  men  of  ordinary 
prudence  and  Intelligence  usually  exercise  In 
regard  to  their  own  affairs  of  the  same 
character." 

It  is  insisted  that  Mr.  McCampbell  was 
very  busy  at  the  time  he  permitted  G.  D. 
Smith  &  Co.  to  obtain  the  28  cars  without 
surrender  of  the  bills  of  lading,  and  he  was 
thereby  caused  to  overlook  the  fact  It  is 
to  be  observed  that  this  defense  is  In  direct 
contravention  of  that  previously  urged  that 
Mr.  McCampbell  was  justified  in  making  the 
delivery  under  a  custom  of  the  company  to 
violate  its  rule;  but,  passing  this,  the  rec- 
ord fails  to  show  that  Mr.  McCampbell  was 
so  engaged  as  that  he  could  not  attend  to 
this  particular  duty.  He  went  to  his  office 
at  7  o'clock  in  the  morning,  and  left  at  6  in 
the  afternoon,  and  sometimes  returned  after 
supper  and  worked  until  10  o'clock.  He  had 
time  to  get  his  usual  three  meals  a  day.  and 
at  noon  walked  at  least  four  squares'  to  get 
that  meal.  The  evidence  also  shows  that 
the  business  was  not  more  than  one  man 
could  comfortably  attend  to.  But,  in  addi- 
tion to  these  facts,  Mr.  McCampbell  had  a 
record  of  all  of  the  cars  which  had  been 
shipped  under  "order  notify"  consignments, 
and  It  was  only  a  matter  of  a  minute  or  two 
for  him  to  look  to  this  record  and  discover 
whether  a  car  was  under  a  shipment  of  the 
kind  last  referred  to.  or  under  what  is  call- 
ed a  "straight  shipment"  It  might  require 
several  minutes  to  direct  the  delivery,  but 
It  would  require  only  a  moment  to  refuse  It 
He  would  not  be  Justified,  under  the  clause 
of  the  bond  qootedf  In  saying  that  he  forgot 


the  rule.  It  is  the  duty  of  employes  to  keep 
the  rules  tn  mind  and  act  in  accordance 
therewith.  Forgetfulness  Itself  is  negligences 
since  proper  care  will  so  impress  a  duty  upon 
the  mind  as  that  it  will  not  be  forgotten; 
and  the  duty  to  so  impress  a  rule  is  all  the 
greater  wh^  the  result  of  a  violation  of  it 
will  be  serious  loss  to  the  business  of  the 
employer. 

To  deliver  the  cars  under  the  circumstano> 
es  was  culpable  negligence,  within  the  sense 
of  the  paragraph  quoted  from  the  bond. 
Men  of  ordinary  prudence  and  intelligence, 
when  sending  goods  to  a  purchaser  at  a 
distant  point  under  a  contract  that  the  goods 
shall  not  be  delivered  until  the  price  shall 
be  paid,  do  not  usually  permit  delivery  to 
take  place  until  the  money  is  received.  It 
would  be  nothing  short  of  folly  to  i>ermlt 
such  delivery,  since  the  safety  of  the  prop- 
erty may  in  any  lnstan(»  be  Imperiled.  By 
this  form  of  shipment  the  seller  protects 
himself  against  the  possible  fraud  or  In- 
solvency of  the  purchaser.  By  delivering  tht 
goods  In  disregard  of  the  terms  of  the  slilp- 
ment,  the  shipper  Is  subjected  to  all  th« 
dangers  against  which  he  sought  to  guard 
himself. 

It  therefore  appears  that  Mr.  McCampbell 
did  not  measure  up  to  the  rule  of  diligence 
and  care  which  the  parties  agreed  to  In  the 
bond. 

[6]  It  is  insisted  by  the  defendant  the 
Guaranty  Company  that  it  Is  not  liable  be- 
cause of  a  violation  of  the  foUowliig  provi- 
sions contained  in  the  bond: 

"If  at  any  time  after  the  beginning  of  the 
term  for  which  this  bond  is  written  the  em- 
ployer suspect,  or  there  come  to  the  notice 
or  knowledge  of  the  employer,  any  act,  fact; 
or  Information  tending  to  Indicate  that  any 
employ^  is  or  may  be  negligent,  unrellaU^ 
deceitful,  dishonest,  or  unworthy  of  con- 
fidence, the  employer  shall  immediately  so 
notify  the  o>mpauy  in  writing  at  Its  prin- 
cipal offices  In  the  city  of  Baltimore,  and  if 
the  employer  fall  or  neglect  so  to  do,  the 
company  shall  not  be  liable  for  any  act  of 
omission  of  sncli  employ^  oocnrrlag  thei^ 
after. 

"And  if  at  any  time  after  the  beginning  <^ 
the  term  for  which  this  bond  Is  written 
there  come  to  the  notice  or  knowledge  of  the 
employer  the  fact  Uiat  any  employ^  is  neg- 
llgent,  unreliable,  deceitful,  dishonest,  or  un- 
worthy of  confidence,  the  employer  shall  im- 
mediately notify  the  company  in  writing  of 
such  fact,  at  Its  principal  offices  In  the  city 
of  Baltimore,  and  failure  to  give  such  Im- 
mediate notice  shall  relieve  the  company 
from  all  llabllltr  on  account  of  such  em- 
ploye." 

It  Is  Insisted  that  this  part  of  the  bond 
was  violated  under  the  following  facts: 
The  railway  company  was  accustomed,  from 
time  to  time,  to  send  Inspectors  along  its 
line  to  Investigate  its  various  offices.  It  was 
roQulied  of  theee  inspectors  that  tbey  ahonld 
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appear  In  the  offices  referred  to  witbotit 
previons  warning  and  immediately  call  for 
12ie  casta  and  connt  it,  and  also  take  charge 
of  the  office,  and  make  all  snch  examinations 
and  Inquiries  there  as  would  enable  them  to 
answer  69  Ingnlrles  wliich  the  company  pro- 
pounded to  the  inspectors  themselves.  It 
appears  that  three  snch  Inapectlon*  wer« 
made  along  abont  the  time  of  the  occurroice 
of  the  breaches  of  dnty  which  are  13ie  snb- 
feet  of  the  present  controversy.  Several  in- 
qnlrles  were  made^  rmming  from  Nos.  89 
to  4S,  Inclusive,  to  elicit  Information  wheth- 
er the  agents  ever  delivered  freight  without 
payment  of  "charges."  The  inspectors  re- 
plied in  the  afflrmatlTa  The  Inc^ectora 
were  directed.  In  case  their  answm  should 
he  In  the  afflrmatlTe  on  ^is  subject,  to  re- 
fer to  form  78&  It  should  be  stated  In  this 
connection  that  the  railway  company  per- 
mitted freil^t  to  be  ddivered  to  certain 
cnstomm  without  prevfous  payment  of 
diargea,  where  permission  had  been  given 
by  fin  general  freight  offloe  to  that  effect, 
and  such  permission  was  based  upon  the 
known  rellablli^  or  solvency  of  the  partlca- 
lar  customers.  Now,  the  question  is  whether 
the  word  "charges"  here  meant  simply 
freight  Charges,  pertaining  to  the  revenue 
of  the  road,  or  likewise  the  money  due  for 
Ow  value  of  cai^oes  tibippeA  "order  noti^," 
the  price  of  wUcb  was  m>resaited  by  drafts 
attaidied  to  bUIs  (tf  lading  smt  by  the  ship- 
per to  a  bank  or  banks  for  collection  by 
BDCh  bank  or  banks  from  the  consignee.  It  is 
Insisted  by  counsel  for  the  defencUut  that  It 
did  cover  snch  shipments.  An  examination 
of  the  ntunbered  inquiries  to  which  the  in- 
spectors were  required  to  respond  on  this 
subject  convinces  us  that  reference  was  had 
only  to  frdght  charges  or  the  revenue  of  the 
company.  The  Inspectors  themselves  say 
they  had  always  considered  it  to  have  this 
meaning  alone,  and  never  at  any  time  had 
any  idea  that  it  had  any  bearing  upon  "or- 
der notify^  shipments,  so  far  as  concerned 
the  value  of  the  cargo,  and  that  when  they 
made  these  reports  they  understood  it  them- 
selves as  referring  only  to  ttvS^t  chai^, 
and  that  they  had  made  no  examination  as 
to  whether  the  drafts  in  bank  had  been  paid 
and  the  bills  of  lading  surrendered  before 
delivery  of  the  cars.  This  meaning  is  ob- 
Tionsly  the  true  one,  because  the  agents  had 
nothing  to  do  with  the  collection  of  the 
drafts  in  bank.  This  was  the  business  of 
the  banks,  and,. Indeed,  the  consignee  could 
not  have  lawfully  paid  these  drafta  to  the 
railroad  company.  The  opposite  view  Is 
based  upon  an  opinion  given  on  cross-exami- 
nation of  the  witness  0.  Quarrier,  who  was 
cross-examined  by  counsel  for  defoidant  up- 
on the  meming  of  rale  267.  This  rule  Is: 

"Freight  must  not  be  delivered  nntll  the 
fright  delivery  book  is  rece^ted  and  all 
diarges  are  paid,  i^ents  must  not  give 
credit  to  any  one  without  special  permission 
of  the  gmeral  freight  agent." 

Mr.  Quarrier  was  cross-examined  qedally 


upon  the  meaning  of  the  words  "until  the 
freight  delivery  book  Is  receipted  and  all 
charges  are  paid.**  He  said  that  the  word 
"charges**  here  meant  freight  charges.  Coun- 
sel for  defendant  asked  him  if  he  did  not 
think  it  also  meant  the  value  of  cargoes 
shipped  under  *'order  notify**  bills  of  lading. 
He  replied  that  he  'Uiongbt  that  such  bills 
would  also  be  charges  against  the  car,  and 
that-  they  should  not  be  delivered  witiiout 
payment  of  the  drafts.  Gonnsel  for  defend- 
ant adroitly  used  this  opinion  of  Ur.  Quar- 
rier in  endeavoring  to  solve  the  meaning  of 
the  inquiries  which  the  inspectors  above 
mmtiotted  were  required  to  respond  to.  Sir. 
Quarrier  did  not  have  these  buinlrles  in 
mind  at  all  at  the  time  tie  was  examined, 
nor  was  his  attention  at  that  time  drawn  to 
them.  When  his  attention  was  drawn  to 
that  particular  subject  in  another  part  of  the 
examination,  he  said,  in  substance,  that  the 
railroad  company  bad  never  caused  inquiries 
to  be  made  upon  that  subject  at  all,  because 
it  had  not  deemed  it  necessary,  on  grounds 
which  will  be  presently  stated.  As  we  have 
said,  the  inquiries  responded  to  by  the  in- 
spectors could  not  have  meant  any  such 
thing,  and  we  may  add,  also,  that  rule  267, 
which  is  really  Immaterial  in  this  connection, 
had  no  bearing  upon  shipments  "order  noti- 
fy," which  subject  was  controlled  by  rule 
123^  already  copied  into  this  opinion.  In 
addition,  as  further  showing  that  the  In- 
spectors were  not  understood  as  responding 
to  the  subject  of  shipments  "order  notify"  in 
making  answers  to  the  inquiries  concerning 
"charga,**  it  appears  from  these  liKiairies 
that  under  inquiry  No.  67  the  Inspectors  were 
required  to  report  whether  the  agents  under- 
stood that  they  were  not  to  deUver  "order 
noUfy"  shipments  without  surrender  of  the 
bills  of  lading.  The  inspectors  responded  to 
this  Inquiry  that  the  agent  understood  the 
matter. 

[7]  It  is  next  insisted  that,  If  the  railroad 
company  did  not  violate  the  paragraphs 
above  quoted,  it  violated  the  following: 

"That  it  [the  railway  company]  will  at  all 
times  durbig  the  term  hereof  take  and  use 
all  reasonable  steps  and  precautions  to  de- 
tect any  act  or  omission  upon  the  part  of 
any  employ^  which  would  tend  to  render  the 
company  liable  for  any  loss;  and  when  any 
employe  for  whom  the  company  is  sure^ 
hereunder  is  acting  In  the  position  of  Joint 
agent  for  the  employer  and  any  other  person, 
company,  or  corporatiim.  Joint  audits  of  his 
books  and  accounts  shsll  be  made  by  the 
employer  and  such  other  person,  company, 
or  corijoration.*' 

It  Is  Insisted  that  If  the  report  of  the  In- 
spectors upon  the  subject  of  "charges"  did 
not  embrace  the  drafts  due  upon  the  "order 
notify"  shipments,  and  they  were  not  requir- 
ed to  make  investigation  as  to  the  delivery 
of  this  class  of  shipments  prior  to  the  deliv- 
ery of  the  bills  of  lading  then  no  Inquiry 
was  made  at  aU  qpon  tlds  subject,  and  the 
railway  company  violated  its  duty  to  the 
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GnaraBty  Company  in  not  using  the  precau- 
tion required  in  the  paragraph  just  quoted. 

It  is  proven  by  the  railroad  company  that 
to  make  the  regular  and  continuously  repeat- 
ed Investigations  suggested  an  army  of  clerks 
would  be  required,  and  the  outlay  would  be 
far  greater  than  the  risk;  that  an  experi- 
ence of  more  than  40  years  had  Justified  the 
conclusion  that  the  risk  of  such  deliveries 
being  made  was  very  small,  since  only  three 
such  instances  bad  occurred  in  more  than  40 
years;  and,  furthermore,  that  there  was  no 
pecuniary  or  other  gainful  Inducement  op- 
erating upon  the  mind  of  any  of  the  compa- 
ny's agents  to  cause  them  to  make  such  de- 
liveries. It  further  appears  from  the  evi- 
dence that  the  Inspections  made  by  the  rail- 
way company  In  the  present  Instance  were 
such  as  were  accustomed  to  be  made  by  oth- 
er first-class  railroad  systems,  Including  the 
Southern,  the  Illinois  Central,  and  -several 
other  railway  organizations  mentioned  In 
the  evidence.  It  Is  proven  that  conference 
upon  this  subject  had  been  had  between  sev- 
eral first-ciasa  railroad  systems,  and  it  had 
been  settled  among  them  that  so  small  a  risk 
would  not  Justify  so  great  an  outlay  as 
would  be  required  to  thoroughly  prosecute 
such  an  Inquiry.  We  are  of  the  opinion 
that  these  reasons  are  sufficient  Certainly 
where  in  more  than  40  years  only  three  such 
derelictions  had  occurred  out  of  transactions 
involving  property  worth  millions  of  dollars 
yearly — say  In  40  years,  making  a  low  es- 
timate, $40,000,000— we  say  that  when  with- 
in that  time,  and  In  the  handling  of  proper^ 
worth  so  many  mUllon  dollars,  only  ^,000 
worth  had  gone  astray,  a  railway  company 
could  not  be  held  guilty  of  negligence  In  fall- 
ing to  employ  an  army  of  clerks  to  run  down 
or  prevent  a  risk  so  small.  But  It  is  said  by 
defendant  company  that  since  the  present 
loss  had  occurred  the  railway  company  had 
taken  warning  thereby,  and  bad  Imposed  up- 
on Its  Inspectors  the  duty  of  examining  and 
reporting  upon  this  phase  of  the  business, 
and  that  one  of  the  inspectors  had  testified 
in  this  case  that  there  was  little  difficulty  on 
their  occasional  visits  In  accomplishing  this 
work,  aside  from  Its  tedlousness;  hence  It  is 
argued  that  no  great  nnmber  of  clerks  was 
required  for  this  duty,  unless  it  should  be 
made  a  matter  for  continuous  daily  exami- 
nation at  the  railway  companies'  headquar- 
ters. Let  this  be  granted;  still  the  substance 
of  the  reason  assigned  remains,  viz.,  that  the 
risk  had  been  found  so  small  during  a  pre- 
ceding period  of  40  years'  experience  by  the 
complainant  company,  and  In  the  experience 
of  other  well-managed  railway  companies, 
and  the  inducement  to  a  breach  of  duty  In 
this  regard  w^as  so  remote,  that  one  could 
not  reasonably  anticipate  danger  of  loss 
from  that  source  from  the  negligence  or  dis- 
honesty of  employes,  and  it  could  not  be  sup- 
posed the  parties  to  the  contract  had  such  a 
Contingency  in  mind  at  the  time  they  adopt- 
ed into  their  contract  the  clause  quoted. 

Tlie  foregoing  presents  the  substance  of  all 


the  material  controversies  offered  for  our 
consideration.  There  is  no  merit  In  any  of 
them,  as  we  see  the  case,  and  the  Judgment 
of  the  chancellor  is  affirmed. 

Before  closing  this  opinion  we  deem  it 
proper  to  say  that  we  believe  Mr.  McCamp- 
bell  is  an  honest  man,  and  that  his  conduct, 
which  is  the  subject  of  the  present  Inquiry, 
was  the  result  only  of  negligence.  Induced, 
perhaps,  by  an  overzeal  on  his  part  to  hurry 
the  unloading  of  cars,  and  the  return  of  can 
Into  the  regular  channels  of  commerce;  timt 
is,  to  prevent  them  from  being  held  loaded 
too  long.  Since  Mr.  McCampbell  was  dis- 
charged by  the  complainant  from  its  serv- 
ice, he  has  occupied  several  Important  poel- 
tions  with  responsible  concerns,  and  no  doubt 
has  received  and  merited  their  confidence. 
The  errors  committed  by  him  while  in  serv- 
ice of  the  complainant  have  probably  terveH 
as  a  warning  against  similar  acts. 

It  Is  also  pro);>er  to  be  noted  that  while 
this  case  baa  been  In  litigation  since  1899. 
it  reached  this  court  only  .wltbln  this  term, 
and  baa  been  disposed  of  with  that  prompt- 
ness which  ttalB  court  has  now  for  many 
years  aideavored  to  use  In  dispoilnc  of 
Its  bitstneaa*  bearing  Ita  wbole  docket  a-t 
every  term.  The  delay  In  tlie  lower  court 
was  caused  by  tbe  Immense  field  of  Inquiry 
which  was  explored  by  tbe  respective  counsel 
in  their  eltortB  to  produce  evidence  to  sus- 
tain tbdr  respecUve  contenttons.  Tba  record 
consists  of  five  large  Tolumes,  and.  In  addi- 
tion, exhibits  containing  thousands  of  pages. 
The  briefs  are  very  vcduminous,  oovering 
more  tban  600  pages.  We  wiab  to  express  to 
the  respective  counsel  engaged  in  this  con- 
troverqr  our  aKireclation  of  tbe  can  and 
skill  with  which  they  have  prepared  and  sup- 
ported their  respective  contentions.  The 
briefs  are  models  of  candor  and  force.  Tbes 
leave  nothing  to  be  desired  in  tiie  way  ot 
a  thorough  presentation  of  all  matten  wtaldi 
the  court  was  called  upon  to  examine  and 
consider. 

On  Petition  to  Bdwar. 

Tbe  b(Hid  eucnted  by  tbe  defendant  pro- 
vides that  for  tbe  period  corered  by  it.  and 
subject  to  Its  condltlcms  and  prorlidons,  tbe 
company  "will  make  good  and  reimburse  to 

the  employer  ai^  and  all  pecuniary  loss  of 
money,  securities,  or  other  personal  proper- 
ty belonging  to  tbe  emjdoyer,  or  in  Its  pos- 
session as  a  common  carrier,  bailee,  or  ware- 
houseman, sustained  by  thcemployer,  by  or 
through  tbe  personal  dishonesty  or  culpable 
negligence  of  any  employ^,  for  whom  tbe 
company  Is  or  shall  have  become  surety 
hereunder,  in  connection  with  the  duties  per- 
taining to  the  position  to  which  he  has  been 
or  may  be  appointed  by  the  employer,  and  for 
which  the  employe  shall  be  legally  liable  to 
the  employer.  ♦  •  •  Provided,  however, 
the  company's  liability  on  account  of  any  em- 
ploye shall  In  no  case  exceed  the  amount 
for  which  the  company  shall  havo  become 
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surety  bereander  for  sucb  employ^,  wblch 
amount  Is  set  opposite  bis  name  In  tbe  scUed- 
ule."  Tbe  bond  provided  that  tbe  liability  of 
tbe  Guaranty  Company  was  subject  to  tbe 
conditions  and  provisions  tbereln  contained, 
and  tbat  tbese  sbould  be  conditions  prece- 
dent to  tbe  rigbt  of  tbe  employer  to  recover. 
Among  tbese  conditions  and  provisions  were 
those  set  out  in  the  original  opinion. 

The  amount  set  opposite  the  name  of  T. 
C.  McCampbell  was  flO.OOO.  Tbls  was  tbe 
full  amount  of  tbe  bond,  in  so  far  as  It  af- 
fected the  liability  of  the  Guaranty  Compa- 
ny for  tbe  good  conduct  of  McCampbell.  The 
chancellor  rendered  a  decree  for  this  sum  and 
for  Interest  thereon.  Tbe  matter  of  Interest 
Is  tbe  complaint  made  in  tbe  petition  to  re- 
bear  filed  by  tbe  Guaranty  Company.  It  Is 
insisted  tbat  tbe  penalty  of  tbe  bond,  $10,- 
000  Is  the  full  amount  of  tbe  liability  of  tbe 
Guaranty  Comi)any,  and  that  such  bonds  do 
not  bear  interest,  although  It  Is  conceded 
that,  after  Judgment  Is  rendered  thereon, 
the  Judgment  will  bear  taitereat. 

[I,  I]  On  appeal  to  this  eonrt  tbe  decree  <^ 
tbe  ctaaneellor  was  afllnned,  as  appears  bom 
tlie  original  opinion.  No  point  was  made  up* 
<m  tills  BQbJect,  either  in  tbe  oral  or  pilnted 
argnnwQt,  and  it  is  insisted  by  cotmsel  for 
complainant  that  this  was  not  Included  in 
the  assignment  of  errors,  and  therefore  can- 
not be  eonsidered  by  the  court  This  is  a 
mistake.  The  assignment  of  errors  reads: 
"The  court  erred  in  adjudgtaig  the  defoidant 
Guaranty  Company  liable  for  $10,000  and  In* 
terests  and  costs  for  any  amount"  The 
point,  therefore,  was  made  in  tbe  assignment 
of  errors,  altlunigb,  as  stated,  it  was  not 
pressed  In  the  argument  Under  this  assign- 
meat  the  court  could  haT«  acted  on  tbe  mat> 
ter  of  Interest,  but  did  not  do  so  because 
nothing  furthar  was  said  about  it  in  tbe 
brleCs,  and  the  conrt  supposed  that  the  de- 
fendant did  not  wish  to  press  the  point,  and 
tberefore  It  was  not  considered.  We  cannot 
say,  howerer,  that  the  point  was  waived,  in- 
osmoeb  ss  it  was  made  In  the  asdgnm^t  of 
«Tors  in  tbe  manner  Just  stated,  and  there- 
fore it  is  competent  for  the  defendant  to 
bring  it  to  tbe  special  attention  of  the  court 
In  the  form  of  a  petition  to  rehear. 

We  are  of  the  opinion  that  tbe  relief  asked 
In  tbe  petition  must  be  granted,  and  interest 
prior  to  the  date  of  the  Judgment  below  must 
t>e  stricken  out  Tbe  nature  of  the  Judgment 
In  this  class  of  cases  Is  governed  by  Shan- 
non's Code,  S  4704,  wblch  reads  as  follows: 

"In  actions  brought  on  bonds  or  agree- 
ments for  the  payment  of  money,  or  with  col- 
lateral conditions,  and  recovery  had  by  the 
plaintiff,  tbe  Judgment  shall  be  entered  for 
the  stipulated  penalty  to  be  discharged  by 
tbe  payment  of  tbe  principal,  and  the  Inter- 
est due  thereon,  or  the  damages  assessed  by 
the  Jury,  and.  execution  shall  issue  accord- 
ingly.- 

The  bond  In  question  to  a  bond  with  oollat- 


eral  conditions,  and  expresses  only  a  maxi- 
mum amoant  of  liability;  the  existence  of  li- 
ability at  all  depending  upon  tbe  breach  of 
duty  by  the  employe  whose  conduct  was  In- 
sured, and  tbe  amount  of  the  liability  de- 
pending upon  the  extent  to  wblch  tbat  breadi 
should  go.  It  might  be  that  only  a  few  dol- 
lars would  be  lost  by  bis  misconduct,  or  the 
whole  amount  insured.  The  bond,  therefore, 
was  conditional  In  two  aspects:  First,  as  to 
the  liability,  dependent  upon  the  compliance 
of  tbe  employer  with  certain  conditions  pre- 
cedent; and,  secondly,  upon  the  extent  of  tbe 
breach  of  duty  upon  the  part  of  the  employe. 
There  was  no  certain  amount  contracted  for, 
and  only  a  maximum  amount  dependent  upon 
tbe  conditions  aforesaid. 

The  question  whether  sucb  Interest  can  be 
allowed  on  tbe  penalty  has  been  before  this 
court  In  several  prior  cases,  In  which  It  has 
been  adjudged  that  interest  could  not  be  al- 
lowed. These  cases  are:  Cherry's  Executors 
V.  Mann,  Cooke,  268-273,  5  Am.  Dec  696; 
Overall  v.  Babson,  2  Yerg.  71-72;  State  &c. 
V,  Blakemore,  7  Helsk.  638;  Rhea  v.  Mc- 
Corkle,  11  Helsk.  415,  416;  Fidelity  &  Guar 
anty  Co.  t.  Ralney,  120  Tenn.  857,  877,  405, 
406,  113  S.  W.  397. 

There  is  a  case  apparently  sustaining  the 
opposite  view;  that  Is,  the  case  of  Bank  v. 
Guaranty  Co.,  110  Tenn.  10,  75  S.  W.  1076, 100 
Am.  St  Rep.  765.  But  what  was  there  said 
upon  the  subject  was  merely  an  inadvertence 
occurring  at  the  dose  of  the  opinion.  The 
subject  was  not  discussed  in  that  case^  nor 
was  any  error  assigned  upon  the  point  The 
same  learned  Judge  who  delivered  the  opin- 
ion In  that  case  likewise  delivered  the  opin- 
ion last  cited,  in  which,  after  bis  attention 
was  drawn  to  the  point,  the  opposite  and 
correct  view  was  takot  Fidelity  &  Guaran- 
ty Co.  t.  Raln^,  supra. 

[IB]  It  is  true,  as  Insisted  by  connsd  fUr 
comi^alnant  that  bonds  gnaranteeii^  the 
fidelity  of  employte  or  agents,  executed  fbr  a 
consideration  1^  companies  organized  for  and 
engaged  in  that  business,  are  considered  and 
treated  by  the  courts  as  insurance  contracts, 
when  nnder  construction,  with  a  view  to  as- 
certaining the  nature  and  extent  of  the  li- 
ability assumed,  and  sucb  companies  are  not 
In  tbat  respect  entitled  to  the  favorable  con- 
sideration accorded  to  gratuitous  sureties. 
Cooley's  Briefs  on  the  lAVf  of  Insurance,  vol. 
1,  pp.  1-14,  87,  88,  236-248,  630-638,  782,  783. 
But  nevertheless  they  are  in  form  bonds  with 
collateral  conditions,  limited  by  a  sum 
pressed  tbereln,  called  the  "penalty,"  and 
when  Judgments  come  to  be  rendered  on  them 
they  are  governed  by  the  section  of  tbe  Code 
above  r^rred  to,  and  tbe  amount  of  the 
penalty  cannot  be  exceeded. 

[11]  The  other  branch  of  the  petition,  ques- 
tioning the  grounds  on  which  the  court  held 
the  Guaranty  Company  liable,  must  be  over- 
ruled. We  sufficiently  stated  our  views  upon 
this  aid>Ject  wboi  tba  original  oplni(A  of  tbe 
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court  was  deltrwed  on  a  former  day.  and 
nothing  new  la  urged  In  tbe  jtetitlon.  A  pe- 
tition for  rdiearlng  abonid  never  be  nsed 
merely  for  the  purpose  of  rearguing  the  case 
on  polnta  already  considered  and  determined, 
unless  some  new  and  dedslTe  authority  has 
been  dlsooTered,  which  was  overlooked  by 
the  court  The  office  of  a  petition  to  rehear 
la  to  call  the  attention  of  tbe  court  to  mat- 
ters overlooked,  not  to  those  things  which 
the  counsel  supposes  were  Improperly  decided 
after  full  conslderatloni  "During  a  pretty 
long  period  of  Judicial  life,"  said  Mr.  Justice 
Story,  in  Jenkins  v.  Eldredge,  3  Story,  299, 
Fed.  Obs.  No.  7,267,  "It  has  been  my  mis- 
fortune on  many  occasions  to  have  differed 
widely  from  counsel  on  one  side  or  the  oth- 
er, in  important  causes,  as  to  tbe  merits 
thereof.  But  this,  although  a  matter  of  re- 
gret, could  not,  as  It  ought  not,  In  any,  the 
slightest  degree,  luflaence  tbe  duties  or  Judg- 
ment of  the  court  Tbe  aBseverationB  of 
counsel,  however  solemn,  have  nothing  to  do 
with  tbe  facts  or  m^its  of  causes  before  the 
court;  and  if  any  judge  could  be  so  unstable 
in  his  views,  or  so  feeble  in  bis  Judgment,  as 
to  yield  to  them,  he  would  not  only  surrender 
bis  independence,  but  betray  bis  duty.  How- 
ever bumble  may  be  his  own  talents,  be  Is 
compelled  to  treat  every  opinion  of  counsel, 
however  exalted,  which  is  not  founded  In  the 
law  and  the  facts  of  tbe  case,  to  be  voice- 
less and  valueless.  «  •  •  They  [rebear- 
Inga]  have  been  exceedingly  rare  in  this 
court,  I  admit  as,  In  my  Judgment,  they 
ought  to  be,  unless  some  plain,  obvious,  and 
palpable  eriOT.  or  omission,  or  mistake.  In 
eoB^bing  material  to  the  decree,  Is  brought 
to  the  hotlce  of  the  conrt  iriiich  had  before 
escaped  its  attention.  But  If  a  rehearing 
were  to  be  granted  upon  tbe  mere  certificate 
of  conned,  who  had  ai^ued  tbe  caus^  that 
In  their  Judgment  the  decree  was  erroneous 
(a  certificate  which,.  wlUi  great  sincerity  and 
readiness,  would  almost  alwaya  be  glvea.  by 
the  counsel),  It  Is  obvious  that  in  tbe  graat 
mass  of  equity  causes  of  a  difficult  and 
Important  nature,  in  this  court,  depending 
upon  conflicting  views  of  law,  and  also  upon 
conflicting  and  often  irreconcilable  evidence 
a  rehearing  would  be  almost  a  matter  of 
conrse;  and,  considering  the  vast  time  occu- 
pied hearing  such  causes,  there  would  be  lit- 
tle time  left  for  tbe  court  to  devote  itself  to 
any  other  business,  and  the  other  suitors  In 
tbe  court  would  suffer  tbe  most  oppressive 
delays,  and  often  tbe  most  Irremediable  in- 
justice. *  *  *  It  rehearing  are  to  be 
had  until  tbe  counsel  on  both  sides  are  satta- 
fled,  Z  fear  that  suits  would  become  immor- 
tal, and  tbe  decision  be  postponed  indefinite- 
ly." S  Story,  299,  Fed.  Caa.  No.  7,267. 

Tbe  Judgment  will  be  modified,  as  to  the 
Qnaranty  Company,  so  aa  to  conform  to  the 
present  opinion. 


WEIIs  BOTH  ft  CO.  ▼.  UATOB.  IBTO..  OF 

TOWN  OP  NEWBKRN. 

(Supreme  Court  of  Teunewee.   June  1,  1912.) 

1.  Stattttxs  (1 120*>— Title— StTFFiciZNCT. 

Under  OooBt  art  2,  |  17,  forbidding  that 
any  law  slull  embrace  more  than  one  subject, 
to  be  expressed  in  tbe  title,  the  caption  of  Acts 
1907,  c.  117,  entiUed.  "An  act  to  amend  the 
charter  of  tiie  town  of  Newbem  and  all  ths 
acta  heretofore  passed  amendatory  thereof,  so 
as  to  empower  the  mayor  and  aldermen  of  said 
town  to  issue  coupon  bonds  in  an  amount  not 
to  exceed  fifty  thoosEDd  dollars  Id  excess  of 
the  present  bonded  Indebtedness  of  the  town.'*  is 
sufficiently  broad  to  Include  in  tiie  bo^  of  tbe 
act  provisions  authorising  tbe  lunance  of  $50,- 
000  of  bonds,  when  ordered  by  a  vote  of  the 
town,  since  any  bonds  issued  under  tlie  act 
must  be  in  excess  of  the  existing  Indebtedness, 
and,  In  the  absence  of  the  fssuanoe  of  any 
bonds  between  tbe  passage  of  the  act  and  tbe 
issuance  of  any  bonds  under  the  act  the  cap- 
tion of  the  act  is  as  broad  as  the  body  tiiereof. 

[E».  Note.— For  other  cases,  see  Statnteit 

Cent  Dig.  SI  168-172;  Dec;  Dig.  |  120.*] 

2.  GONBTITUnONAI.  IiAW  (t  205*)  —  SfkoiaL 
Fmvilkoks— Statute*— Vau  DiTT. 

The  prorision  in  acts  1907,  c.  117,  authu^ 
izing  a  town  to  issue  bonds  when  ordered  hy  a 
vote  of  a  majority  of  the  qoalifled  voters  of  a 
town  "at  any  time  and  as  many  times  as  tbe 
mayor  and  aldermen  may  deem  necessary,"  is 
not  unconstitutional  as  conferring  a  special 
privilege  because  of  the  quoted  phrase;  but  tbe 
power  reserved  to  the  mayor  and  aldermen  is 
reserved  to  tbem  as  representatives  of  tbe  peo- 
ple of  the  town. 

[Bd.  Note^For  other  cases,  see  Oonatltn- 
t^^  Iaw,  Cent  Dig.  H  691--ttM;  Dee:  Dig.  | 

a  Udnzcipai.  Oorpoeations  (I  907*)— iBBoa 
Of  Bonds— LsGjsLATxva  Powaa. 

Acts  1907,  c.  117,  vesting  the  mayor  and 
aldermen  of  a  town  witii  power  to  issue  bonds, 
when  ordered  by  a  vote  of  a  majoritr  of  tbe 
voters  of  the  town,  at  any  time  and  as  many 
times  as  the  mayor  and  aldermen  may  deem 
necessary,  is  not  Invalid  because  conferring  on 
the  mayor  and  aldermen  the  right  to  determine 
whether  they  will  scbmit  to  the  voters  the  que*- 
tion  of  the  issuance  of  bohds  and  tbe  time  when 
the  vote  shall  be  taken,  since  the  power  to 
sue  bonds  is  special,  and  is  conferred  <m  mii> 
niclpalities  by  special  acts,  and  since  the  lim- 
ited power  of  determining  whether  a  submission 
shall  be  made^  and  wbea,  is  but  an  incident  of 
tbe  power  confstred  to  Issue  bonds. 

[Bd.  Note.— For  other  cases,  sea  Municipal 
Corporations,  Cent  Dig.  |  W6;  Dec.  Dig.  { 
007.*] 

4.  MUNICIPAI.  COBPOBATIONS  (|  907*)— laSUI 

OF  Bonds— Statdtobt  Authokitt, 

Acts  1907,  c.  117.  declaring  that  the  char- 
ter of  a  town  and  acta  amendatory  thereof  shall 
he  amended,  so  that  tbe  mayor  and  aldermen 
of  tbe  town  shall  be  vested  with  power  to  issne 
bonds  of  a  specified  denomination,  witii  a  speci- 
fied rate  of  Interest  and  that  the  bonds  shall 
not  be  issued  unless  ordered  by  a  vote  of  the 
majority  of  the  voters  of  tbe  town,  authorises 
the  issuance  of  iMnds  by  tbe  town  when  voted 
by  the  people,  tiiough  statutes  authorising  tiie 
issuance  ox  munlci^  bonds  must  be  strictly 
construed. 


[Ed.  Note.— For  other 
Corporations,  Gent  Dig. 
907.*1 


see  Municipal 
;  Dec.  Dig.  i 
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5.  MraiCXPAL  GOBFOBATXOm  (I  918*)— ISBCS 

or  BozTDs— EzxcnoNS  — Statutobt  Om- 

CEBS. 

Acts  1897,  c.  13,  pzoTiding  for  the  appoint- 
ment of  GommiaiioiierB  of  eTectioD  for  every 
county  having  a  preacribed  populadon,  and  re- 
qalrins  the  commuslonen,  prior  to  every  elec- 
tion, to  appoint  Judges  and  clerks,  and  em- 
powering the  commissioners  to  appoint  officers 
at  each  voting  place,  and  divesting  the  county 
courta,  mayors,  hoards  of  mayor  and  aldermen, 
and  sheriffs  in  said  counties  of  the  power  to 
appoint- ofBcers  of  election,  embraces  all  kinds 
of  elections,  municipal  as  well  as  state  and 
county,  in  the  counties  of  the  prescribed  popu- 
lation, and  an  electltm  of  a  town  to  determine 
the  qneatloo  of  the  issuance  of  bonds  must  be 
held  by  the  commissioners  of  election. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Gent  Dig.  {}  1919-1923;  Dec. 
Dig.  }  918^^1 

6.  ELEcnovs  n  47*}— OiTiciiE»— Statutobt 

PBOViaiDlfS. 

Acts  1607,  c.  486,  creatlDg  commissioners 
of  election  in  every  county,  becoming  operative 
only  after  the  appointment  of  commissioners 
therennder,  does  nott  affect  an  election  held 
prior  to  that  time,  and  such  election  is  properly 
conducted  In  the  manner  pxeaeribed  by  Acts 
1897,  c  13. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  i  41;  Dec.  Dig.  |  47.*] 

7.  MUNICIFAL  GOBFOBATIONa  (|  918*)— ISSU- 
ANCE OF  Bonds  —  ELEonons  —  Statutobt 
OmcBBS. 

Acts  1901,  c.  450,  conferring  on  the  shei^ 
iff  the  power  of  conducting  the  elections  of 
mayor,  aldermen,  recorder,  and  marshal  of  a 
town,  does  not  control  an  election  in  the  town 
to  determine  tlw  question  of  the  issuance  of 
bonds;  but  such  election  is  properly  coudacted 
in  the  manner  prescribed  by  Acta  1897,  c.  13. 

[Ed.  Note.— For  otlier  cases,  see  Municipal 
Corporations,  Cent  Dig.  (|  1919-1923;  Dec. 
Dig.  I  918^ 

8L  MumCIFAI.  GOBFOBATIONS  ({  918*>— ISBU- 
AWCK   OF   BOITDB  —  EUCOTIORS  —  StATUTOBT 

Ofitcbbs. 

Acts  1907,  c  SOS.  amending  the  charter  of 
a  town  by  extending  the  limits  thereof,  does  not 
control  the  manner  of  holding  an  election  in  the 
town  to  determine  the  question  of  the  issuance 
of  bonds,  espedally  in  the  absence  of  evidence 
that  any  additional  voters  lived  in  the  added 
territory,  or  that  the  lands  embraced  tiiereln 
were  not  owned  by  residents  within  the  previous 
corporate  limits, 

[Ed.  Note.— For  other  cases,  see  Uanictpal 
Corporations,  Cent  Dig.  fi  191&-1923;  Dec. 
Dig.  I  918.*] 

9.  municipai.  gobpobations  (1  918*)— bohds 
— Vauditt.  • 

Under  Acts  1907,  c.  117,  vesting  In  the 
mayor  and  aldermen  of  a  town  the  power  to 
issue  bonds,  but  providing  that  the  bonds  shall 
not  be  issued  unless  ordered  by  a  vote  of  a  ma- 
jority of  the  qualified  voters  of  the  town,  the 
town  has  no  authority  to  issue  bonds  unless 
ordered  at  an  election  conducted  according  to 
law,  and  an  election  held  by  a  person  who  has 
no  anthori^  to  hold  it  is  invalid,  and  does  not 
Justify  the  issuance  of  bonds,  though  a  majority 
of  the  voters  at  the  election  voted  for  bonds. 

[Ed.  Note.— For  odwr  cases,  see  Municipal 
Corporations,  Cent  IMg.  ||  1019-192S;  Dec. 
Digri  918^ 

10.  Municipal  Cobfobationb  (|  948*)  — 
BoNna — Bona  Fide  Holder. 

The  recitals  in  bonds  of  a  town,  signed  tor 
its  officers  authorized  to  issue  bonds,  that  all 
essential  prelimioaries  have  been  complied  with, 


are  binding  on  the  town  In  favor  of  bon&  llde 
holders,  who  may  rely  on  such  recitals;  bat 
where  oonds  are  signed  by  persona  other  than 
those  authorized,  the  recitals  are  not  binding 
on  the  town,  and  a  purchaser  must  determine 
whether  the  essential  prelimlnarlea  have  been 
complied  with,  ao  a*  to  make  the  bonds  valid  ob- 
ligations. 

[Ed.  Note.-^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fil  1972-1977;  Dec. 
Dig.  J  943.*i 

11.  MunZCZPAI.    CoBPORATIOirS    (S    943*)  — 

Bonds— Bona  Fidn  Holdb. 

Acts  1907,  a  117,  vested  In  tlie  mayor  and 
aldermen  of  a  town  the  power  to  issue  bonds 
when  ordered  by  a  vote  of  a  majority  of  the 
qualified  voters  of  the  town.  The  bonds,  issued 
and  signed  by  the  mayor  and  clerk  of  tlie  town, 
recited  that  they  were  issued  as  ordered  by  a 
vote  of  a  majority  of  the  qualified  voters  at  an 
election  held  under  and  in  accordance  with  an 
ordinance.  The  ordinance  recited  that  the 
election  was  held  by  the  sheriff  of  the  county  tn 
which  the  town  waa  located.  Btld,  that  hold- 
era  of  the  bonds  were  chargeable  with  notice  of 
the  fact  that  the  election  was  void,  because  con- 
ducted by  the  sheriff,  instead  of  by  the  elec- 
tion commissioners  of  the  county,  provided  for 
by  Acte  1897,  c.  13,  and  the  town  could,  as 
against  such  holders,  contest  the  validity  of  the 
twnds. 

[Ed.  Note.— For  other  caaes,  see  Municipal 
Corporatlona,  Cent  Dig.  |8  1972-1977;  Dec. 

12.  Municipal  Cobpobations  (I  168*)— Or- 

FICEBB— POWEBS  OF  BiATOB. 

The  powers  of  the  mayor  of  a  municipality 
depend  wholly  on  the  charter  thereof,  or  act  of 
incorporation,  and  valid  by-laws  passed  in  pur- 
suance thereof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatlona,  Cent  Dig.  1  376;  Dec  Dig.  { 
168.*] 

13.  Municipal  Cobpobations  (|  920*)— Issue 
OF  Bonds— Powbbs  of  Offiobbs. 

Under  Acts  1901.  c.  4S0,  providing  for  the 
election  ot  a  recorder  of  a  town  to  perform 
specified  duties,  sad  authorizing  the  board  and 
recorder  of  the  town  to  make  all  proper  con- 
tracts for  corporate  purposes,  and  requiring  the 
mayor  and  recorder  to  sign  deeds  conveying 
property,  and  Acte  1003,  c.  220,  devolving  the 
duties  of  the  recorder  on  the  mayor,  and  Acte 
1907,  c.  658,  reinvesting  the  recorder  with  all 
hia  privileges  and  duties,  the  mayor  and  record- 
er liave  no  anthoiity  to  issue  negotiable  bonds; 
hut  the  authority  to  make  contracta  refers  to 
ordinary  contracte  in  the  usual  course  of  the 
corporate  life,  and  the  power  to  issue  and  sign 
municipal  bonds  must  be  specially  conferred. 

[Ed.  Note.— For  other  cases,  see  Munichml 
Corporations,  Cent  Dig.  U  1930-1931;  Dec. 

14.  Municipal  Cobpobations  (8  933*)— Issue 
OF  Bonds— Ratification. 

A  town,  authorized  by  statute  to  issue 
bonds  when  ordered  by  a  majority  of  the  quali- 
fied voters.  Issued  bonds  and  received  full  con- 
sideration therefor,  and  continued  to  pay  Inter- 
eat  on  a  series  of  such  bonds.  The  bonos  were 
not  autboriaed  by  «  valid  election.  Bald,  tiiat 
tiie  issuance  ot  Ha  bonds  was  not  ratified  by 
tile  town. 

[Ed.  Note.— For  other  cases,  aee  Munldpal 
Corporatlona  Gent  D^.  |i  1M8,  19M;  Dec. 
Dig.  I  938.*] 

Aiipeal  flrom  Circuit  Conrt,  lyjtee  Gonnl?; 
Jos.  B.  Jones,  Judge. 
Action  by  Well,  Roth  it  Go.  i^alnst  the 

Mayor  and  Aldermen  of  the  Town  of  New- 
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bexn.  There  was  a  judgment  for  deteidant, 
and  plalntUFs  appeal.  Affirmed. 

Draper  &  Rice  and  Wm.  R.  Collins,  for  ap- 
pellants.  Albert  Biggs  and  W.  H.  Swlggart, 
^  for  appellee. 

NBIL,  T.  Tbls  action  was  broiu^t,  origi- 
nally before  a  justice  of  ithe  peace  of  Dyer 
county,  on  five  oonpons,  clipped  from  sundry 
bonds  purporting  to  have  been  Issued  by  the 
town  of  Newborn.  Eiach  coupon  was  for  the 
sum  of  $30.  Judgment  was  rendered  on 
th^,  from  which  an  appeal  was  prayed  to 
tbe  circuit  court.  In  that  court  a  plea  of 
non  est  factum  was  interposed  by  defendant 
The  suit  was  tried  before  the  judge  of  the 
circuit  court  without  tbe  intervention  of  a 
jury.  Pending  the  trial  tbe  plaintiffs  dis- 
missed the  action  as  to  all  of  the  coupons 
except  coupon  No.  3,  clipped  from  bond  No. 
4.  The  plalntiCts  thereupon  prayed  and  ob- 
tamed  an  appeal  to  this  court;  one  of  the 
questions  involred  being  the  constitutionali- 
ty of  a  statute  of  this  state. 

While  the  amount  directly  involved  in  the 
present  suit  is  only  $30,  the  questions  aris- 
ing on  the  record  necessarily  Involve  the 
validity  of  bond  No.  4  for  $1,000,  and  of  the 
whole  Issue  of  $50,000  of  which  it  was  a  part ; 
there  being  00  bonds,  each  tor  the  sum  of 
$1,000. 

These  bonds  purported  to  have  been  issued 
under  tbe  authori^  of  chapter  117,  Acta  of 
1907,  wblcb  la  aa  followa : 

^An  act  to  amend  the  charter  'of  the  town  of 
Newbem  and  all  the  acta  heretofore  pass- 
ed amendatory  thereof,  so  as  to  empower 
the  mayor  and  aldermen  of  said  town  to 
issue  coupon  bonds  In  an  amount  not  to^ 
exceed  fifty  thousand  dollars  in  excess  of 
the  present  bonded  indebtedneaa  of  the 
town. 

"Section  1.  Be  it  enacted  tqr  the  General 
Assembly  of  tbe  state  of  Tttmeasee,  that  the 
charter  of  the  town  of  Newbem  and  all  acts 
amendatory  tboreof  be,  and  the  same  axe 
hereby,  so  amended  tbat  the  mayor  and  al- 
dermoi  Ot  said  town  shall  be  vested  wltin 
power  and  authority  to  Issue  flfly  thousand 
dollars  of  coupon  bonds  of  said  town  aa  fol- 
lowa :  To  Issue  twaity-flve  thousand  dollars 
of  said  bonds  for  the  purpose  of  erecting  and 
furnishing  school  buildings  Cor  the  benefit 
of  the  children  of  school  age  In  said  town, 
ten  thousand  dollars  of  coupon  bon^  to  Im- 
prove and  extend  the  water  and  light  system 
of  said  town,  and  fifteen  thousand  dollars 
for  ptrrlng  or  graveling  tbe  streets  of  said 
town. 

"Sea  2.  Be  it  further  enacted,  that  all 
bonds  issued  under  this  act  shall  be  of  such 
denomination,  bear  such  rate  of  Interest,  not 
exceeding  six  per  cent  per  annum,  and  be 
due  in  such  time  not  less  than  twanty^-nor 


more  than  thlr^ — ^years  from  dat^  and  l>e 
payable  at  such  times  and  places  as  tbe 
mayor  and  aldermen  may  determine. 

"Sec.  3.  Be  it  further  enacted,  that  tbe  said 
bonds  sbaU  not  be  issued  or  used  unless  m 
ordered  by  a  vote  of  a  majority  of  tbe  quali- 
fied voters  of  the  town  of  Newbem  at  any 
time  and  as  many  times  as  the  mayor  and 
alderm^  may  deem  necessary. 

**Se&  4.  Be  it  further  enacted,  that  this  act 
take  ^ect  from  and  after  Its  passive,  tbe 
public  welfare  requiring  it 
"Passed  March  13,  1007. 

"John  T.  Cnnnlnghanif  Jr., 
"Speaker  of  tbe  House  of  BepresentatlveL 
"D.  G.  ToUett 

"Speaker  of  tiie  Senate 
"Approved  March  Ifi,  1907. 

"Malcolm  R.  Patterson,  Governor." 

It  Is  conceded  on  both  sides  that  tills  act 
is  not  good  as  an  amendment  to  the  diartw, 
but  can  only  be  considered  as  an  Independent 

enabling  act 

It  is  attacked  by  defendant  as  unconstitu- 
tional, because  in  violation  of  article  2,  {  17, 
of  tbe  Constitution  of  1870.  It  Is  said  that 
the  body  of  the  act  is  broader  than  tbe  cap- 
tion, in  ttiat  the  caption  indicates  a  bond 
Issue  "not  to  exceed  fifty  thousand  dollars  In 
excess  of  tbe  present  bonded  Indebtedness  of 
the  town,"  while  the  body  of  the  act  con- 
tains no  such  restriction. 

It  la  also  insisted  that  the  act  Is  nncon- 
stltntioDal,  because  under  the  pravlsions  of 
section  3  the  citizens  of  Newbem  are  depriv- 
ed of  .a  property  right  without  due  process 
of  law,  in  violation  of  article  1,  I  8,  and 
article  2,  }  28,  of  the  Constitution;  the  prop- 
erty right  involved  being  tbe  right  to  vote, 
and  to  have  that  vote  given  due  weight  It 
is  looted  tbat  under  thia  section  the  ^tta&ia 
of  Newbem  could  be  harassed  by  repeated 
Sections,  at  the  instanoe  of  the  board  of 
mayor  and  alderman,  and  tbat  nothing  wonld 
evw  be  settled  nntll  a  vote  should  be  givea 
In  accordance  with  tbe  views  of  the  board. 
elUier  an  afllnnatlve  or  a  negative  vote. 

These  and  other  questions  made  upon  the 
act  win  be  disposed  of  in  their  due  order. 

An  election  was  ordered  by  the  board  of 
mayor  and  aldenutti,  to  <d)taln  the  sense  of 
the  peopl&  The  retnms  of  this  election 
dwwed  a  large  majorl^  In  Cavor  of  the  Is- 
suance  of  the  bonds.  This  election  was  held 
by  the  sheriff  of  Dyer  county.  The  defend- 
ant insists  that  tlie  sheriff  had  no  I^al  au- 
thority to  hold  such  election,  that  the  elec- 
tion was  therefore  a  void  proceeding,  and 
hence  that  a  necessary  condition  precedent 
to  the  issuance  of  tbe  bonds  was  not  com- 
piled with.  It  is .  insisted  tliat  the  commis- 
sioners of  election  of  Dyer  county 'had  the 
sole  authority  to  bold  the  election. 

Acting  under  the  belief  that  an  electlm 
had  been  lawfully  held,  the  board  of  mayor 
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and  aldermen  on  the  10th  of  April,  1907, 
passed  the  following  or^ance: 

"An  ordinance  to  provide  for  the  Isstiance  of 
fifty  thoQsand  dollars  to  coupon  bonds. 

"Whereas,  the  election  heretofore  ordered 
by  the  mayor  and  aldermen  of  Newbem  to 
be  held  to  ascertain  the  will  of  the  qualified 
Toters  of  the  town  of  Newbem,  Tennessee,  as 
to  whether  or  not  the  mayor  and  aldermen 
should  Issue  the  fifty  thousand  dollars  in 
coupon  bonds  as  provided  for  In  the  Act  of 
the  General  Assembly  of  the  state  of  Ten- 
nessee, passed  March  13th,  1907,  and  ap- 
proved March  18th,  1907,  being  House  Bill 
Xo.  301,  was  held  on  the  16th  day  of  April, 
and  rtenlted  in  showing  that  a  majority  of 
all  qoallfled  voters  in  said  town  foiirored  the 
Issuance  of  bonds  as  provided  for  in  said  act 
of  the  Gtoieral  Assembly,  the  result  of  said 
election  having  teea  duly  and  regularly  cer- 
tified by  the  sheriff  of  Dyer  county,  Tennes- 
see, under  whose  supervision  the  said  elec- 
*  tloo  was  held;  and  whereas,  it  is  deemed 
necessary  and  proper  to  issue  at  once  bonds 
to  the  amount  of  fifty  thousand  dollars, 
twenty-five  thousand  dollars  to  be  used  In 
erecting  and  furnishing  school  buildings,  fif- 
teen thousand  dollars  to  be  used  in  grav^- 
lins  or  paving  the  streets,  and  tea  thousand 
dollars  for  improving  and  extending  the  wa- 
ter and  light  system  of  said  town: 

"Tlierefore,  be  It  ordained  by  the  mayor 
and  aldermen  of  Newbern  that  said  bonds  be 
Issued  and  sold  as  follows:  Twenty-five  cou- 
pon bonds  of  the  denomination  of  one  thou- 
sand dollars,  the  face  value  thereof  amount- 
ing to  twenty-five  thousand  dollars,  the  pro- 
ceeds to  be  used  excluBtvely  for  the  erection 
and  furnishing  school  buildings ;  fifteen  cou- 
pon bonds  of  the  denomination  of  one  thou- 
sand dollars,  the  face  value  thereof  amonnt- 
ing  to  fifteen  thousand  dollars,  to  be  used  ex- 
clualvely  for  gravelling  or  paving  the  streets; 
and  ten  coupon  bonds  of  the  denomination 
of  one  thousand  dollars,  amounting  in  the 
aggregate  to  ten  thousand  dollars,  the  pro- 
ceeds thereof  to  be  used  exclusively  for  Im- 
proving and  extending  the  water  and  light 
system  of  said  town,  said  bonds  to  bear  In- 
terest at  the  rate  of  five  per  cent,  per  an- 
num, payable  semiannually,  and  said  bonds 
shall  be  due  thirty  years  from  date  of  bonds, 
and  payable  at  such  place  or  places  as  desig- 
nated In  face  of  bond. 

"Be  it  farther  ordained  that  the  bonds  so 
to  be  issued  shall  be  signed  by  the  mayor 
and  clerk  of  said  board  of  mayor  and  alder- 
men, and  said  bonds  shall  be  sold  to  the 
highest  bidder  for  cash,  and  not  less  than 
par  or  face  valae,  and  a  committee  of  three, 
including  the  mayor,  shall  be  the  agents  of 
the  board  of  mayor  and  aldermen  to  secure 
bids  for  making  sale  of  said  bonds. 

"Be  it  further  ordained  that  the  coupons 
to  be  attached  to  said  bonds  to  be  Issued  as 
htfdnbefore  ordered  ahall  Bt  nutturtty  be 


receivable  for  all  taxes  and  dues  to  tbe 
town. 

"Be  it  further  ordained  that  this  ordi- 
nance take  effect  from  and  after  Its  passage, 
the  public  welfare  reqniring  it 
"Passed  April  19th.  1907. 

"H.  3,  Harris,  GleA. 
"Approved  Apiil  19,  1907. 

"H.  J.  Swindler,  Mayor." 

On  the  10th  of  June,  1907,  the  foregoing 
ordinance  was  so  far  amended  as  to  strike 
out  the  words  "thirty  years"  and  "five  per 
cent." 

On  August  27,  1907,  the  following  addi- 
tional ordbuuice  was  passed: 

"An  ordinance  fixing  the  form  and  date  of 
the  $2B,000.00  school  bonds,  flS,000.00 
street  bonds,  and  fl0,000.00  water  and 
light  bonds  at  the  town  of  Nfiwbern. 

"Sectltml.  Be  It  ordained  by  the  mayor 
and  aldermen  of  Newbem,  Tennessee,  that 
the  bonds  issued  by  an  ordinance  of  said 
board  of  mayor  and  aldermen,  duly  passed 
on  the  19th  of  April,  A  D.  1907,  consisting 
of  twenty-five  bonds,  the  face  value  thereof 
amounting  to  twenty-five  thousand  dollars, 
for  the  purpose  of  erecting  and  furnishing 
school  buildings,  fifteen  bonds  the  face  value 
thereof  amounting  to  fifteen  thousand  dol- 
lars, for  the  purpose  of  gravelling  and  pav- 
ing the  streets,  and  tea  bonds,  aggregating 
ten  thousand  ^lara,  for  the  purpose  of  Im- 
proving and  extending  the  water  and  light 
system  of  said  town  of  Newbem,  in  the 
county  of  Dy^  and  state  of  Tennessee,  slmll 
be,  and  the  same  are  hereby,  ordered  to  be 
dated,  the  first  day  of  September,  A.  D.  1907. 

"Sec.  2.  Be  it  further  ordained  that  said 
bonds  and  the  coupons  thereto  attached  shall 
be  respectively  in  form  substantially  as  fol- 
lows." 

The  ordinance  then  proceeded  to  set  out 
the  form  of  the  bonds  and  of  the  coupons. 

Bond  No.  4  was  one  of  the  issue  of  $25,000 
of  school  bonds.  This  bond  was  in  the  fol- 
lowing words  and  figures: 

"Know  all  men  by  these  presents,  that  the 
mayor  and  aldermen  of  Newbern,  In  the 
county  of  Dyer  and  state  of  Tennessee,  a 
municipal  corporation  duly  organized  under 
the  laws  of  said  state,  acknowledge  them- 
selves to  owe  and  for  value  received,  hereby 
promise  to  pay  to  bearer  the  sum  of  one 
thousand  dollars,  lawful  money  of  the  Unit- 
ed States  of  America,  on  the  (third)  first  day 
of  September,  A.  D.  1927,  together  with  in- 
terest  on  said  sum  from  the  date  hereof,  un- 
til paid,  at  the  rate  of  six  per  centum  per 
annum,  payable  semiannually  on  the  first 
day  of  March  and  of  September  in  each  year, 
upon  presentation  and  surrender  of  the  in- 
terest coupons  hereto  attached,  as  they  sev- 
erally become  due.  Both  principal  and  In- 
terest are  payable  at  the  Hanover  TfatUmal 
Batik  In  the  city  of  New  Tork,  and  state  ot 
New  Zorfc,  and  for  the  prompt  payment  of 
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tills  liond,  both  principal  and  Interest^  Uie 
full  fiilth,  credit  and  revenues,  of  said  town 
are  hereby  IrreTocably  pledged. 

"This  bond  la  one  of  a  aertee  of  25  bonds, 
of  like  date  and  tenor,  aggregating  $25,000.- 
00,  lasoed  by  the  mayor  and  aldermea  of 
N6wbem  for  the  purpose  of  erecting  and  fur- 
nishing a  school  building  in  and  for  the  town 
<a  Newbwn,  porsnant  to  and  In  full  compli- 
ance with  the  provisions  <tf  an  act  of  the 
General  Assembly  of  the  state  of  Tamessee, 
entitled  'An  act  to  amend  the  charter  of  the 
town  of  Newbem  so  as  to  anthorlw  the  may- 
or and  alderm^  of  said  town  to  lasae  fifty 
thousand  dollars  In  coupon  bonds,  to  erect 
and  furnish  school 'bnlldlngs,  gravel  or  pave 
the  streets  and  improve  and  extend  the  tra- 
ter  and  light  system  of  the  town  of  Newborn/ 
passed  Manpi  18,  1907,  approved  March  18, 
1907,  and  as  ordered  a  vote  of  a  majority 
bf  all  the  qnallfled  voters  of  the  town  of 
Newbem,  at  an  dectlon  dnly  and  legally 
held  by  order  of  the  ioari  of  mat/or  and 
aldermen  of  said  town,  on  the  rixteentb  day 
of  ApHl,  A.  D.  1907,  and  under  and  In  ac- 
cordance with  an  ordinance  dnly  passed  by 
the  said  board  of  mayor  and  aldermen  at  a 
meeting  thereof  dniy  and  regularly  called 
and  held  on  the  nlneteoith  day  of  Ainll, 
A.  D.  1907. 

"And  It  is  hereby  cerUfled  and  redted, 
that  all  acts,  conditions  and  things  required 
to  be  done  iwecedent  to  and  in  the  Issue  of 
this  bond  have  been  properly  done,  happened 
and  b^n  performed  in  regular  and  dne  form 
as  required  by  law.  Also  that  the  total  d«b< 
of  aaid  touM,  intitudtoo  (Alt  Uaue  of  hond$, 
doe*  not  exceed  any  limit  of  IndeModnett 
prescribed  by  the  law  of  tMa  ttate,  and 
that  provision  for  the  levy  of  an  annuat  tax 
tuffloient  to  pav  the  prineipal  of  and  Interest 
upon  said  JtondSt  as  the  same  respectively 
become  due  Am  been  made  and  will  he  duly 
levied  upon  oil  (Ae  (a«able  property  in  sa4d 
town  in  the  manner  required  by  low. 

"In  testimony  whereot  the  said  board  of 
mayor  and  aldermen  of  the  town  of  Newbem 
have  caused  this  bond  to  be  signed  by  the 
mayor  and  countersigned  by  the  clerk  of  the 
said  board  of  mayor  and  aldermen  thereof, 
with  corporate  seal  attached,  this  first  day 
of  September,  A.  D.  1907. 

"H.  J.  Swindle,  Mayor. 

"Countersigned:  S,  J.  Harris,  Clerk." 

Attached  to  this  bond  were  nnmerons  In- 
terest coupons. 

The  parts  of  this  bond  Italicized  Indicate 
words  and  clauses  therein  which  do  not  ap- 
pear in  the  form  of  bond  authorized  by  the 
ordinance  of  August  27,  1907,  and  those  in 
parenthesis  Indicate  words  in  the  form  pre- 
scribed which  do  not  appear  in  the  bond  as 
Issued. 

It  Is  Insisted  in  behalf  of  defendant  that 
these  variances  between  the  form  prescribed 
by  the  ordinance  and  that  actually  used  by 
the  mayor  and  the  town  clerk  in  Lssuing 
made  the  bonds  void.  It  is  insisted  In  behalf 


of  the  plaintiff  that  the  Tariances  wen 
ImmatOTlal,  or  at  all  events  harmleas. 

Plaintiffs  further  insist  that  they  were  In- 
nocent purchasers,  and  that  the  defendant 
Is  bound  by  the  various  recitals  which  were 
within  the  form  prescribed  by  the  ordinance 
of  August  27,  1807;  all  of  ttie  redtale  being 
within  tliat  form,  except  the  ones  appearing 
in  Italics  in  the  bond  above  copied. 

The  whole  laaue  of  ^,000  of  bonds  wae 
sold  to  W.  J.  Hays  ft  Son  eft  Qev^and.  Obia 
As  a  part  of  the  contract  th^  were  to  pay 
the  cost  of  printing.  They  asked  of  the 
mayor  the  privilege  of  changing  the  form 
so  as  to  better  harmonize  with  the  form  of 
bonds  they  had  beoi  accustomed  to  deal  in. 
The  mayor  consented  without  consulting  the 
board,  and  the  dumges  were  made  which 
we  liave  indicated  by  italics  and  parenthe:«is. 
Before  the  bonds  were  printed,  the  mayor 
and  the  clerk  sent  forward  the^  signatures 
on  a  slip  of  paper,  so  that  they  could  be 
lithographed  on  the  coupons.  When  the 
bonds  and  coupons  had  been  thus  prepared, 
the  blanks  were  conveyed  to  Newt)an  by  one 
Helton,  an  agent  of  W.  J.  Hays  ft  Son,  for 
signature.  They  were  signed  by  the  mayor 
and  the  clerk,  witliout  word  of  question  coo- 
ceming  the  changes  that  had  been  made,  and 
immediately  enveloped  in  an  express  pack- 
age directed  to  W.  J.  Hays  ft  Son,  at  Cleve- 
land, Ohio. 

The  board  of- mayor  and  aldermen  had  ap- 
pointed a  committee  to  n^oUate  the  sale  of 
the  bonds.  The  contract  made  with  W.  J. 
Etays  ft  Son 'was  to  this  effect:  For  the 
(25,000  of  bonds  issued  for  street  purposes 
and  water  and  light  purposes  they  were  to 
give  an  acceptance  for  the  pr^  agreed  m, 
a  sum  slightly  over  par.  This  was  given, 
and  was  subsequently,  after  some  delay  and 
difficulty,  realized  on.  For  the  $25,000  of 
school  bonds  they  were  to  issue  a  certiflcate 
of  deposit  for  the  price  agreed  on,  at  0  per 
cent,  at  four  months.  This  certificate  was 
issued,  but  was  never  paid.  When  the  mon- 
ey was  demanded,  it  was  found  that  W.  J. 
Hays  &  Bon  were  not  bankers,  but  only  ttond 
brokers,  and  that  they  were  wholly  Inaolvott. 

Having  obtained  value  received  for  the 
$26,000  of  street  and  water  and  light  bonds, 
the  town  of  Newbem  has  never  made  any 
question  as  to  these,  but  has  continued  to 
pay  the  interest  on  tbem  to  the  ho)der»— 
persons  other  than  W.  J.  Hays  ft  Sou. 

The  town  refused  to  pay  the  school  bonds, 
or  any  interest  thereon,  on  the  ground  that 
It  had  been  defrauded  by  W.  J.  Hays  ft 
Son,  in  the  manner  stated.  When  suit  was 
brought,  the  town  made  the  other  defenses 
already  referred  to. 

The  plaintiffs,  as  already  stated,  contend 
that  they  are  Innocent  holders.  The  fhcta 
pertalnli^  to  this  subject  are  as  follows: 
There  Is  no  evidence  lowing  to  whom  W. 
J.  Hays  ft  Son  sold  the  bonds.  The  first 
clear  fact  after  the  bonds  passed  Into  the 
hands  of  W.  J.  Hays  ft  Son  la  that  a  lot 
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ot  $5,000  of  tMB  issue  waa  touai.  in  the 
liaiids  of  a  baok,  tbe  Citlseaa*  National  Bank 
of  Pottstown,  Pa.  Tbat  bank  offered  this 
lot  to  Alioads  ft  Co.,  a  firm  of  brokers  in 
New  York,  and  that  firm  offered  them  to 
plaintUEs.  Plaintiffs  purchased  them,  pay- 
ing full  ralae,  and  sold  them  again  to  a 
charitable  organization  known  as  "The  Mac- 
cabees," which  also  paid  full  value.  When 
the  coupons  orlglnaUy  sued  upon  In  this  case 
became  due,  they  were  presented  to  the  town 
of  Newbem  for  payment,  and  payment  was 
refused.  Being  Informed  of  this  by  '*The 
Maccabees,"  the  plaintiffs  took  up  the  con- 
pons,  paid  for  them  In  cash,  and  brought  the 
present  suit  to  protect  the  sale  they  had 
made  to  their  vendee.  This  was  In  accord- 
ance with  their  rule  of  business,  which  is 
to  assume  the  burden  of  any  litigation  on 
any  bonds  they  liave  sold  to  their  customers, 
when  the  validity  of  such  bonds  la  ques- 
tioned. 

Before  plaintiffs  purchased  the  $5,000  of 
bonds  from  the  New  York  brokers,  they  call- 
ed for  the  opinion  of  an  attorney  as  to  their 
validity.  The  New  Tork  brokers  furnished 
them  with  the  opinion  of  a  Arm  of  lawyers 
in  Cleveland,  Ohio,  which  had  been  furnish- 
ed by  these  lawyers  to  W.  J.  Hays  ft  Son. 
The  opinion  expressed  was  that  the  bonds 
were  valid.  However,  before  completing  the 
purchase,  they  sent  bond  No.  4  to  Mr.  Shu- 
mate, cashier  of  one  of  the  Newbem  banks, 
requesting  him  to  ascertain  whether  the  sig- 
natures were  genuine.  This  was  the  single 
inquiry  submitted  to  htm.  He  accordingly 
presented  the  bond  to  the  mayor  and  the 
clerk,  asking  only  concerning  the  genuine- 
ness of  their  signatures.  They  both  admit- 
ted that  the  signatures  were  genuine.  The 
mayor,  at  the  time,  started  to  tell  Mr.  Shu- 
mate the  facts  concerning  the  school  bonds. 
Mr.  Shumate  stopped  him,  saying  he  only 
wished  to  know  whether  the  signatures  were 
genuine.  Mr.  Shumate  explains  this  in  his 
testimony  by  saying  ttiat  he  was  instruct- 
ed to  make  Inquiry  apon  only  the  one  point, 
and  he  considered  tliat  he  was  doing  his 
duty  when  he  made  response  to  that  in- 
quiry. He  admits  that  he  knew,  because 
it  waa  general  talk  among  the  business  men 
of  the  town,  that  the  town  was  in  trouble 
about  the  school  bonds.  The  Inference  Is  a 
fair  one  Uiat  be  knew  the  facts  concerning 
the  transaction.  Ht  says  he  gave  the  plaln- 
tiifs  no  Informatlott  on  this  point,  not  only 
because  it  was  beyond  the  scope  of  their  In* 
qulry,  but  alao  because  be  did  not  know  what 
would  be  the  final  outcome,  and  he  did  not 
wish  to  embarrass  any  one  by  making  state- 
ments on  the  subject 

There  Is  no  evidence  that  plalntlffii  had 
any  actual  knowledge  of  the  method  by 
whicli  W.  J.  Hays  ft  Son  bad  procured  these 
bonds.  There  la  abundant  erldenca  to  the 
contrary. 

There  Is  no  evidence  that  the  Pottstown 
bank,  or  the  New  York  brokers,  had  any  no- 
tice of  any  fraudulent  conduct  on  the  part 


of  W.  J.  Hays  ft  Son  in  the  procurement  of 
the  bonds,  or  that  they  did  noL 

The  trial  Judge,  as  already  stated,  decid- 
ed  the  controversy  In  favor  of  the  defend- 
ants, and  the  plaintiffs  thereupon  appealed, 
and  assigned  errors. 

We  shall  now  consider  such  of  the  con- 
tentions as  we  think  necessary  or  proper  for 
a  decision  of  the  cause  in  this  court. 

[1]  There  is  nothing  In  the  point  that  the 
act  In  question  is  void  because  in  viola- 
tion of  article  11,  i  17,  of  the  Constitution. 

"The  present  bonded  Indebtedness"  men- 
tioned In  the  caption  refers  to  any  such  in- 
debtedness existing  at  the  date  of  the  pas- 
sage of  the  act.  Of  course,  any  bonds,  at 
all,  issued  under  the  act,  must  be  In  excess 
of  existing  Indebtedness,  if  there  were  any 
such  Indebtedness.  Therefore  the  authority 
Indicated  In  the  caption  was  simply  to  issue 
$S0,000  of  bonds,  and  no  more.  The  body  of 
the  act  went  no  further,  and  was  well  with- 
in the  caption. 

The  argument  is  made  tliat,  if  any  other 
bonds  had  been  issued  after  the  passage  of 
the  act  and  before  the  Issuance  of  bonds 
thereunder,  the  bonds  that  could  be  Issued 
under  the  act,  according  to  the  caption, 
would  be  150,000  less  the  Intervening  amount 
so  issued  under. the  supposed  other  act,  while 
under  the  body  of  the  act  the  whole  $50,000 
could  be  Issued.  We  may  dismiss  this  ar- 
gument with  the  single  remark  that  it  pre^ 
Bents  a  purely  fanciful  situation,  since  it 
does  not  appear  that  any  such  intervening 
bonds  Issued,  although  it  does  appear  that 
there  wure  other  outstanding  bonds  formerly 
issued. 

[2]  The  contention  based  on  section  S  of 
the  act  Is  equally  unfounded.  That  section 
reads : 

"The  said  bonds  shall  not  be  issued  unless 
80  ordered  by  a  vote  of  the  majority  of  the 
qualified  voters  of  the  town  of  Newbern,  at 
any  time  aad  m  many  times  as  the  mayor 
and  aldermen  may  deem  necessary" 

The  objection  is  founded  on  the  language 
which  we  have  italicized  for  convenience 
of  reference.  The  argument  based  on  this 
language  is  that  a  vote  upon  a  bond  prop- 
osition submitted  is,  according  to  the  act, 
binding  upon  every  one  but  the  board  of 
mayor  and  aldermen;  that  a  special  privi- 
lege or  distinction  Is  thus  conferred  upon 
them,  not  enjoyed  by  their  fellow  citizens; 
that  the  power  thus  given  to  order  addi- 
tional election  nullifies  the  elective  fran- 
chise of  the  other  citizens  of  the  town,  and 
thus  deprives  them  of  a  right  of  property 
without  due  process  of  law.  The  argument 
overlooks  the  fact  that  the  power  reserved 
to  the  board  of  mayor  and  alderm^  is  not 
to  them  as  Individuals,  but  as  representa- 
tives of  all  of  the  people  of  the  town ;  that 
is,  to  the  town  Itself  in  its  collective  capac- 
ity. The  power  given  Is  simply  tliat  of  mak- 
ing a  second,  or  third,  or  other  submission 
of  the  matter  to  the  vote  of  the  people  after 
an  i^Tene  dedaloD  upon  any  prior  vote. 
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It  Is  said  tfaia  is  a  power  conferred  upon  the 
board  to  harass  the  people  by  numerous  elec- 
tioDs,  and  thereby  compel  them  to  submit 
Anally  to  the  Issuance  of  bonds  to  rid  them- 
selves of  the  Importunity  of  thetr  officers.  It 
la  even  said  that  after  a  favorable  vote  the 
board,  being  of  a  different  opinion  as  to  the 
advisability  of  the  issuance  of  bonds,  might 
cause  a  new  election  to  be  held  for  the  pur- 
Ijose  of  reversing  the  former  election.  Grant 
that  such  an  unreasonable  course  might  be 
pursued  by  the  current  board,  this  would,  not 
make  the  act  void,  since  the  people  would 
have  the  right  to  protect  themselves  against 
such  conduct  by  the  election  of  a  new  Bet 
of  officers. 

[3]  As  to  the  next  point,  we  sec  <no  ob- 
jection to  the  existence  of  a  power  In  the 
board  of  mayor  and  aldermen  of  any  city  to 
determine  whether  they  will  submit  to  the 
voters  of  such  municipality  the  question  of 
Issuing  bonds,  or  to  the  existence  of  the 
power  to  fix  the  time  when  such  vote  shall 
be  taken;  and  In  view  of  this  particular 
matter  It  la  not  material  that  recourse  may 
be  necessary  to  some  other  official,  as  to  the 
sheriff,  or  election  commissioners,  to  make 
the  ordinance  effective  by  the  actual  holding 
of  the  election.  The  power  to  issue  bonds 
Is  special,  and  Is  naoally  conferred  npon  mn- 
nlclpalltles  by  such  acts.  The  limited  power 
of  determining  whether  a  submission  shall 
be  made,  and  when.  Is  a  mere  incident  of  the 
power  conferred  to  Issue  bonds.  The  confer- 
ment of  such  power  does  not  fall  within  the 
doctrine  of  Malone  v.  Willilims,  IIS  Tenn. 
437,  103  8.  W.  798,  121  Am.  St.  Rep.  1002. 
Such  power  is  quite  distinct  from  the  pow- 
er exercised  In  actually  holding  the  elec- 
tion. TUs  question  we  shall  consider  fur- 
ther along. 

[4]  It  la  insisted  that  the  act  (chapter 
llj,  Acts  of  1907)  did  not  confer  the  power 
to  Issue  the  bonds,  even  If  constitutional. 
This  is  based  upon  the  proi>osltion  of  law 
that  acts  authorizing  the  issuance  of  bonds 
must  be  strictly  construed,  and  upon  the 
fact  that  this  act  contains  no  express  au- 
thority. In  terms,  directing  the  Issuance  nf 
the  bonds  when  voted  by  the  people.  Such 
a  conBtmction  sticks  in  the  bark.  For  what 
purpose  are  bonds  authorized,  except  to  be 
issued  and  sold?  The  power  to  Issue  and 
sell  is  necessarily  Implied  in  the  act  More- 
over, there  la  language  used  In  the  first  sec- 
tion which  shows  the  Legislature  intended 
to  confer  such  power  expressly.  That  sec- 
tion declares:  "The  mayor  and  aldermen  of 
said  town  shall  be  vested  with  power  and 
authority  to  issue  fifty  thousand  dollars  of 
coujion  bonds  of  said  town  as  follows,"  etc. 
The  third  section  provides  that  "the  bonds 
ahall  not  he  issued  or  used,  unless  so  ordered 
by  a  vote  of  the  majority  of  the  qualified 
voters  of  the  town  of  Newbem,"  etc.,  clear- 
ly indicating  that  they  should  be  issued 
and  used — that  la,  sold — In  case  the  voters 
should  80  order  at  the  election  referred  to. 
Necessarily,  when  so  iaaued,  the  faith  and 


credit  of  the  town  were  pledged  for  their 
payment  They  could  have  no  otlier  secu- 
rity or  means  of  payment. 

We  now  have  reached  the  point  where  we 
must  determine  whether  a  legal  election  was 
held,  and,  if  illegal,  whetlier  the  bonds  are, 
notwithstanding,  valid  In  the  hands  of  Inno- 
cent purchasers. 

[E]  First,  as  to  the  election: 

No  power  was  conferred  upon  the  board  ot 
mayor  and  aldermen  to  hold  the  election, 
and  they  did  not  undertake  to  do  so.  The 
election  was  held  by  the  sheriff  of  Dyer 
county.  The  defendant  insists  that  he  had 
no  power  to  do  so,  but  that  it  should  have 
be^  held  by  the  commissioners  of  election 
of  the  <H>unty.  The  settlem^t  of  thla  ques- 
tion depends  upon  tlie  oonstraction  of  cet" 
tain  statutes,  In  particular  chapter  IS,  Acts 
of  1897.  It  Is  also  insisted  that  chapter  430. 
Acts  of  1907,  chapter  400,  Acts  of  1901,  and 
chapter  B6S,  Acts  of  1907,  have  a  bearing  up- 
on the  question. 

Chapter  13,  Acte  ot  1897,  is  entitled:  "An 
act  to  secure  pure  elections  by  creating 
boards  of  comml88i<nieni  of  election  In  coun- 
ties having  a  population  of  less  then  50.000 
inhabitants,  a>mputed  by  the  federal  census 
of  1890,  and  any  subsequent  federal  census, 
an4  defining  ttie  duties  and  powm  thereof." 

Dyer  county,  within  which  Newbem  Is  sit- 
uated, falls  within  the  limit  of  50,000  popu- 
lation. 

It  Is  insisted  by  the  defendants  that  the 
election  should  have  been  held  under  this 
act  The  plaintiff  Insists  that  this  act  baa 
no  reference  to  municipal  elections,  but  only 
to  general  state  and  county  elections. 

This  la  the  question  to  be  settled  by  a  con- 
struction of  the  act 

This  act  provides  (section  1)  that,  for  ev- 
ery county  in  the  state  falling  within  the 
population  limit  prescribed  by  the  caption, 
the  Governor  shall  appoint  a  board  of  three 
persons,  to  be  known  as  the  "commissionerB 
of  election";  that  (section  2)  "It  shall  be 
the  duty  of  said  commissioners  of  electl<m, 
within  slx^  days  prior  to  every  election  to 
be  held  in  their  county,  and  in  due  time 
therefor,  to  appoint  three  Judges  for  each 
and  every  voting  place  In  their  county,  to 
superintend  the  election  at  the  precinct  or 
voting  place  for  which  said  Judj^  shall  be 
appointed.  *  •  •  The  said  eommls8i<m- 
ers  of  election  shall  appoint  two  clerks  of 
election  for  each  and  every  votiitff  piece  in 
their  county.  They  ahall  be  appointed  not 
more  than  sixty  days  prior  to  every  eleetUm 
In  said  county  In  dne  time  to  act  threat 
*  *  *  The  said  commissioners  of  election 
are  also  hereby  authorized  and  empowered 
to  appoint  the  ofllcer  or  officers  of  election 
at  eacA  voting  place  to  the  ea^usion  of  the 
sheriff  or  other  perton  or  officer  heretofore 
possessing  said  power  of  appoinimem^.  The 
county  oouris,  fflovort,  Itoards  of  mayor  and 
aldermen,  and  aheriffs  of  and  M  tA«  aaid 
ootwMet  w<tMi  the  prvoMoM  of  title  act. 
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are  hert^y  divegted  of  the  autJiority  to  ap- 
point judge*  or  inspectors  and  clerks  of  eleo- 
ttons  and  officer  or  ofUcers.  ♦  •  •  It  shall 
be  the  daty  of  the  officer  holding  the  elec- 
tion, to  deliver  the  polls  or  retarns  of  the 
election,  sealed,  as  received,  to  the  said 
commissioners  of  election,  not  later  than 
12  o'clock  m.  on  the  Qrst  Honday  after  the 
election.  On  the  first  Monday  after  the  elec- 
tion. It  shall  be  the  duty  of  the  commlsalon- 
ers  of  election  to  compile  the  said  polls  or 
returns  at  the  conrthonse,  and  to  certify  in 
writing  signed  by  at  least  two  of  them,  the 
resnlt  as  shown  by  said  polls  or  returns,  and 
to  dellret  to  each  persra  elected  a  certifl- 
cate  of  election." 

We  think  It  quite  clear,  especially  from 
the  language  which  we  have  Italicized,  that 
It  was  the  purpose  of  the  Legislature  to  em- 
brace within  the  scope  of  the  act  all  kinds 
of  elections,  mnnlcipal  bb  welt  as  state  and 
county  elections.  The  act  expressly  declares 
that  It  Is  intended  to  apply  to  "every  elec- 
tion." and  "to  each  and  eTcry  Totlng  place," 
and  that  the  powers  pf  the  commissioners  of 
election  shall  operate  "to  the  exclusion  of 
the  sheriff,"  or  other  persons  preTlonsly  bar- 
ing the  power  now  conferred  on  said  com- 
mlssloneTa.  Not  content  with  this  strong 
negatlTB  lai^nage,  the  Legislature,  to  pre- 
vent the  possibility  of  misconception,  adds 
the  afflrmatlTe  provision,  expressing  the 
same  thought  more  clearly,  and  with  more 
particularity  of  aiqitlication :  "The  county 
courts,  mayors,  hoards  of  vMayor  and  alAer- 
and  sherilfs  *  •  •  are  hereby  di- 
vested of  the  authority  to  appoint  judges  or 
lnsi>ector8  and  of  elections  and  officer 

or  officers." 

The  specific  mention  of  "mayors"  and 
"boards  of  mayor  and  aldermen"  could  have 
no  other  meaning  than  that  municipal  elec- 
tions were  intended  to  be  Included. 

[I]  We  do  not  think  that  chapter  486.  Acts 
of  1907,  can  affect  the  question.  The  pro- 
visions of  that  act  could  not  become  opera- 
tive until  after  the  appointment  of  commis- 
sioners thereunder  in  the  folI6wing  May, 
while  the  election  in  qnestlon  was  adver- 
tised for  April  16th  preceding.  Davis  v.  Rog- 
ersviUe,  107  Tenn.  D88,  64  8.  W.  893 ;  Lind- 
say T.  Allen,  112  Tenn.  648,  82  8.  W.  171. 

[7]  Chapter  460,  Acts  1901,  contains  the 
n^  charter  of  Newbem.  Section  6  is  relied 
upon  as  conferring  the  power  of  conducting 
corporate  elections  upon  the  sheriff  of  Dyer 
county.  That  section  does  purport  to  con- 
fer such  power  on  the  sheriff,  but  only  in 
a  v»eclal  and  limited  way;  that  Is,  for  the 
purpose  of  electing  a  "mayor,  aldermen,  re- 
corder, and  marshaL" 

[•]  Chapter  658  of  the  Acts  of  1907  gives 
a  new  boundary  to  Uie  town  of  Newbem, 
by  adding  certain  territory  thereto.  There 
Is  no  evidence,  however,  that  any  additional 
voters  live  ttiarein,  or  that  the  lands  so  em- 
braced were  not  owned  by  penons  already 
residant  wlthtai  the  previous  corporate  lim- 


its. It  Is  not  perceived,  therefore,  how  this 
statute  could  affect  the  question. 

However,  the  election  was  void,  because 
held  by  the  sheriff,  and  not  under  the  au- 
thority of  the  commissioners  of  election. 

[I]  It  follows  that  the  board  of  mayor 
and  aldermen  should  not  have  Issued  the 
bonds,  because  not  authorized  to  do  so  by 
a  lawful  vote  of  the  people  of  the  town  of 
Newbem.  By  the  express  terms  of  the  en- 
abling act  (section  4)  the  bonds  were  not 
to  be  issued  unless  ordered  by  a  vote  of  a 
majority  of  the  qualified  voters  of  the  town. 
The  language  of  section  4  Is:  "The  said 
bonds  shall  not  be  issued  or  used  unless  so 
ordered  by  a  vote  of  a  majority  of  the  quali- 
fied voters  of  the  town  of  Newbem."  An 
election  held  by  a  person  who  has  no  author- 
ity to  hold  It  cannot  be  treated  as  a  law- 
ful or  propa  method  o^  ascertaining  the 
will  fd  the  people.  The  conclusion  stated  Is 
so  obvious  and  so  necessary  that  no  au- 
thority Is  needed  to  support  It ;  yet  there  are 
authorities  fully  in  point  State  v.  Taylor, 
108  N.  a  196.  12  8.  B.  1005,  12  L.  B.  A. 
202,  23  Am.  St  Bep.  61;  Hughes  v.  Boberts, 
142  Ky.  142;  134  S.  W.  168;  Supervisors  of 
Schuyler  County  v.  People,  25  111.  181;  Su- 
pervisors of  Marshall  County  v.  Cook,  38 
111.  44,  87  Am.  Dec.  282;  Bailroad  Co.  v. 
Town  of  Tlrden.  104  111.  339.  Therefore,  if 
steps  had  been  taken  before  the  Issuance 
of  the  bonds,  there  Is  no  doubt  the  issue 
could  have  been  enjoined,  or  payment  could 
be  successfully  resisted  as  against  any  one 
purchasing  with  notice. 

[11,  11]  It  Is  Insisted,  however,  that  In 
favor  of  bona  fide  holders  of  the  bonds  the 
town  Is  bound,  notwithstanding  the  Invalid- 
ity of  the  election,  and  that  plaintiffs  are 
bona  fide  holders.  We  are  of  the  opinion 
they  were  such,  under  the  facts  we  have  stat^ 
ed  bearing  on  this  subject,  unless  it  shall 
appear  that  they  were  bound  to  examine 
the  ordinance,  which  conveyed  the  knowl- 
edge that  the  election  had  beat  held  by  the 
sheriff. 

The  bond  recites  that  It  was  issned  "as 
ordered  by  a  vote  of  a  majority  of  all  the 
qnallfled  voters  of  the  town  of  Newborn,  at 
an  election  duly  and  legally  held  by  order 
of  the  board  of  mayor  and  aldernfen  of  said 
town,  on  the  sixteenth  of  April,  1907.  and 
under  and  in  aocordanco  with  an  ordinance 
duly  passed  by  the  said  board  of  mayor  and 
alderm^  at  a  meeting  thereof  duly  and 
regularly  called  and  held  on  the  nineteenth 
day  of  April,  A.  D.  1007." 

The  ordinance  last  refored  to  recited  that 
the  election  ma  held  Iqr  the  sheriff  of  I^er 
county. 

If  the  purchasers  of  bonds  were  bound 
to  take  notice  of  the  ordinance  ref^tred  to 
in  the  bonds,  then  th^  had  notice  that  ttie 
Section  was  void,  and  that  thS  board  of 
mayor  and  aldermen  could  not  lafffnUy  Issue 
the  bonds. 

Were  thay  bound  to  examine  ^t  ordl- 
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nance,  or  could  thay  rely  solely  upon  the 
redtalB  of  tbe  bond? 

After  B  Tery  carefol  and  elaborate  ex- 
amination of  all  of  the  decisions  of  the  Su- 
preme Court  of  the  United  States  on  the 
nibject,  Judge  Dillon  thna  states  the  result. 
In  section  826  of  volume  2  of  the  latest 
edition  of  his  great  work  on  Municipal  Cor- 
porations: 

"The  foregoing  examination  of  the  deci- 
sions of  tile  Supreme  Court  of  the  United 
States  discloses  tb»  baslB  upon  which  Qie 
doctrbie  of  that  court  as  to  estoppel  by  re- 
citals has  proceeded.   Tha  reaulsltes  to  a 
recital  as  shown  by  that  doctrine  are  that 
there  be  an  authorized  IHbimal  with  the 
power  to  decide,  a  decMon  by  that  tribunal, 
and  a  recital  of  Uut  decision.   The  recital 
Is  Itself  a  decision  by  the  trlbunaL  The 
rule  respecting  the  binding  force  of  recitals 
In  mnnlc^l  brads  Is  Oiat  where  leglalattTO 
authority  has  beoi  glvea  to  a  munldpaltty, 
or  to  Its  offlcen,  to  issue  bends  for  mon^ 
borrowed,  or  in  paymoit  of  a  subscription 
to  the  stodt  of  a  railroad,  but  only  on  some 
precedent  condlt^m,  sudt  as  a  popular  vote 
favoring  the  snbscrlptlCHi,  and  where  It  may 
be  gathered  from  tlie  legislative  enactmmt 
that  the  offlcera  of  the  municipality  were  In- 
vested with  power  to  decide  whether  the 
condition  precedent  has  been  complied  with, 
a  recital  that  it  has  been,  made  in  the  bonds 
Issued  by  than,  and  held  by  a  bona  fide 
purchaser,  Is  condnslTe  of  the  foct  and  bind- 
ing upon  the  muntdpaUty;  for  the  rental 
is  itself  a  decision  tii  the  fact  by  Oie  ap- 
pointed tribunal.    But  It  Is  &n>arent  that 
this  rule  does  not  absolutely  preclude  all 
questions  as  to  the  validity  of  municipal 
bonds  and  the  efficacy  of  recitals  ther^ 
The  adjudged  cases,  examined  In  the  light 
of  their  special  drcumstancea,  show  that  tlie 
tects  which  a  munldpal  corporation,  Issn- 
ing  bonds  for  money  borrowed  or  in  eld  of 
the  construction  of  a  railroad.  Is  not  permit- 
ted, against  a  bona  fide  holder,  to  question 
in  the  face  of  a  redtal  In  the  bonds  of  their 
ezlstaicek  are  those  connected  wlQi  or  grow- 
ing out  of  the  discharge  of  the  (ndlnary  or 
authorized  duties  of  such  of  its  officers  as 
were  Invested  wlQi  anthori^  to  uecute 
than,  and  which  the  statute  conferring  the 
powor  made  It  th^  duty  to  ascertain  and 
determine  before  the  bonds  were  issued— not 
merely  for  themselves  as  the  ground  of  their 
action  in  issuing  the  bonds,  but  equally  as 
authentic  and  final  evidence  of  their  extstp 
ence  for  tbe  Information  and  action  of  all 
others  dealing  with  th^  In  reference  to  it 
Hence,  if  the  fact  necessary  to  the  existence 
of  the  authority  is  by  the  Oonstltution  or 
by  statute  provision  to  be  ascertained,  not 
officially  by  the  officers  charged  with  the 
execution  of  tbe  power,  but      r^erence  to 
some  express  and  definite  record  of  a  public 
character,  sudi  as  the  assessment  roll  here- 
tofore referred  to,  tlien  the  true  meaning 
of  the  law  in  such  case  Is  that  the  au- 
thority to  act  at  all  depmds  upon  the  actual 


positive  existence  of  the  requisite  fact  as 
shown  by  such  record,  and  not  upon  its  as- 
certainment and  determination  by  any  one. 
The  general  rule  Is  that,  unless  otherwise 
specially  provided  by  law,  an  innocent  bold- 
er of  municipal  bonds  Is  not  bound  to  take 
notice  of  matters  ai^earlng  of  public  record 
contrary  to  the  recitals  In  the  bonds.  Kor 
Is  a  bona  flde  purchaser  of  municipal  bonds 
affected  by  constructive  notice  of  pending 
llt^tlon  or  by  constructive  notice  of  adverse 
judgments.  It  has  also  been  said  that  when 
tbe  recitals  are  made,  not  by  regular  bfficera 
of  tbe  mnnlclpalltT',  but  by  commissioners 
specially  appointed  to  issue  the  bonds  on  Ita 
bdialf,  the  municipality  cannot  be  concluded 
by  the  recitals  until  It  appears  that  the  com- 
missioners were  duly  appointed,  and  thus 
had  authority  to  act  This  distinction  is  not 
without  significance;  bnt  if  the  commission- 
ers exercised  the  powers  conferred  upon 
them  by  statute,  and  their  authority  to  act 
was  recognized  by  the  municipal  officers,  and 
if  back  of  that  It  be  found  that  the  records 
of  the  appointing  power  disclose  an  order 
making  titie  appointment  In  due  fbrm  and 
which  recites  a  prior  adjudication  of  all  the 
facts,  the  point  is  reached  beyond  which  the 
purchase  of  the  bonds  is  not  obliged  to  (O. 
Olvli^  full  fon»  to  tiie  distinction  between 
the  action  of  the  general  and  special  officers; 
there  must  be,  even  In  respect  to  the  latter, 
some  point  In  the  Ihie  of  inquiry  beyond 
which  a  party  dealing  In  tlie  bonds  is  not 
bound  to  go  In  his  Investigations  as  to  HisIt 
authority  to  represent  the  munlc^mll^,  and 
that  point  is  reached  when  an  appointment 
in  due  form  la  bnmd  made  by  the  ai^toint- 
Ing  tribunal  named  1^  the  8tatot& 

"Although  the  principles  of  eatooifel  laid 
down  by  tbe  Suprone  Orart  of  the  United 
States  have  not  been  uniformly  adhered  to 
or  followed  by  the  courts  of  the  state,  dect 
slons  are  to  be  found  In  many  states  show- 
ing tbe  acqoiescenoe  and  assoit  of  the  local 
judiciaries  to  the  rule  adopted  by  tbe  federal 
courts." 

As  to  wbet2ier  a  bona  flde  holder  most  ex- 
amine Uie  ordinances  of  the  corporation,  he 
thus  states  tbe  resnlt  of  the  cases  In  aecOon 
93fi: 

"Bonds  issued  by  dtlas  frequently  redts 
that  tbef  are  Issued  under  and  in  pursuance 
of  and  in  conformity  trith  a  stafuto  and  or- 
dinances of  the  city,  as  well  as  otJaer  facts. 
The  question  hss  on  several  ocesalMu  arisen 
as  to  how  far  a  bona  flde  holder  of  the  bonds 
Is  chargeable  with  notice  of  tbe  terma  of  the 
ordinance,  and  facts  disdoaed  thereby,  which 
would  render  the  issue  ultra  vires  and  ille- 
gal. The  result  Of  the  dedalam  would  teem 
to  be  that  when  a  dt7  Inues  bonds  contain- 
ing recUals  that  they  are  Issued  under  and 
In  pursuance  of  and  in  conformity  with  Its 
diarter*  or  with  a  special  statute,  and  the 
ordinances  of  the  dty,  a  bona  flde  bolder  of 
the  bonds  Is  not  oharpsaWo  vUh  knowledffe 
or  notioe  of  the  term*  and  oontente  ot  the 
I  ord*nanoe»t  although  the  ordlnswea  la  qoee- 
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tlon  may  be  recited  in  the  bonds  by  title  and 
date,  and  that  the  bonds.  In  his  hands,  are 
not  affected  with  any  Illegality  which  would 
be  disclosed  by  examination  of  the  terms 
of  the  ordinances.  In  other  words,  the  re- 
cital of  compliance  with  the  statute  imports 
that  the  bond  Is  in  all  respects  a  valid  obli- 
gation of  the  ci^,  issued  under  the  authority 
contained  in  the  statute,  and  a  purchaser  of 
the  bonds  for  value  Is  absolved  from  any 
dnty  to  examine  the  ordinances  for  the  pur- 
pose of  ascertaining  their  terms  and  seeing 
that  the  bonds  are  In  fact  issned  for  author- 
ised purposes." 

On  these  questions  this  court  has  followed 
the  decisions  of  the  Supreme  Court  of  the 
United  States:  State  v.  Anderson  County, 
8  Baxt  249;  Shelby  Co.  v.  Jarnagln,  3  Shan. 
179;  Carriger  v.  Mayor  and  Aldermen  of 
Morrlston,  1  Lea,  243;  Nelson  v.  Haywood 
County,  87  Tenn.  781,  11  8.  W.  886.  4  L.  R. 
A.  648;  Johnson  City  r.  Railroad,  100  Tenn. 
138;  44  &  W.  670. 

It  iB  po^lred,  however,  that  the  turning 
point  on  which  the  effect  of  recitals  is  based 
Is  that  they  are  treated  as  decisions  made  by 
the  tribunal  or  o£Bcers  authorized  by  the  en- 
abling act  to  Issue  the  bonds.  When  the 
bonds  are  signed  by  such  officers,  the  recitals 
are  considered  and  treated  aa  the  result  of 
the  deliberate  Judgment  of  the  persons  desig- 
nated by  the  enabling  statute  to  determine, 
before  Issuing  the  bonds,  whether  all  essra- 
tlal  preliminaries  have  been  compiled  with; 
this  determination  being,  not  only  for  their 
own  goldance  In  deciding  whether  to  Issue  or 
not,  but  also  for  the  information  of  all  the 
world  when  such  bonds  shall  be  offered  for 
sale— such  determination  being  Justly  held 
binding  on  the  oorporatton,  in  favor  of  bona 
Ade  holdov. 

But  It  Is  obvious  that  when  the  bonds  are 
signed,  not  by  the  persons  or  body  author- 
ized by  the  emablbig  statute  to  Issue  them, 
but  by  othar  persons  referred  to  In  the  bonds 
as  appointed  for  the  purpose  by  the  body 
havli^;  power  to  Issue,  one  Intending  to  pur- 
diase  most  examine  fbe  record  of  appoint- 
ment to  obtain  assurance  that  such  persons 
have  been  appointed  for  the  purpose  As 
held  In  Bondot  Rogers  Township,  90  Fed. 
202,  212,  89  G.  G.  A.  462,  472,  the  body  cloth- 
ed by  tiie  enabling  act  with  power  to  Issue 
need  not  sign  the  biuida  In  persiHi,  but  may 
designate  special  agents  for  the  purpose, 
and.  If  such'  appointment  has  been  made,  the 
recitals  of  these  special  agents  are  the  ren- 
tals of  the  dedgnated  body,  and  hoice  of 
the  oontoiatlon.  Bnt,  as  prerUrasly  stated, 
before  this  result  can  obtain,  the  fact  of  the 
appointment  must  be  ascertained  by  refier- 
ence  to  the  ordinance  making  the- appoint- 
ment 

XTnder  the  enabling  statute  we  have  under 
oraisldenition  In  Uie  present  case,  the  body 
sheeted  Oie  Legislature  to  Issue  the 
bonds  was  the  board  of  mayor  and  alderm^ 
If  thnt  body  bad  signed  the  bonds,  a  bona 
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flde  purchaser  might  have  relied  upon  the 
recitals  contained  In  them  without  going 
further;  but  when,  on  Inspection  of  the 
bond  and  comparing  It  with  the  enabling  act, 
he  found  that  the  board  had  not  signed  the 
bonds  as  such,  but  that  they  were  signed 
only  by  the  mayor  and  clerk,  tinder  a  rep- 
resentation contained  In  the  bonds  that  these 
persons  had  been  appointed  by  the  board  for 
the  purpose,  it  became  the  dnty  of  the  In- 
tending purchaser  to  go  one  step  further 
back,  behind  the  bonds,  and  Inquire  whether 
such  appointment  had  been  made  by  having 
recourse  to  the  ordinance  making  the  ap* 
polntment  This  Is  a  necessary  exception  to 
the  rule  stated  In  section  935  of  Dillon  on 
Municipal  Corporations,  supra,  to  the  effect 
that  the  ordinances  need  not  be  examined  to 
test  the  validity  of  recitals.  If  this  were 
not  so,  It  would  be  In  the  power  of  the  may- 
or and  the  clerk  In  any  instance  to  bankrupt 
the  municipality  by  Issuing  unauthorized 
bonds,  placing  them  in  the  hands  of  bona 
fide  holders,  and  pocketing  the  proceeds. 
The  rule  in  favor  of  the  binding  effect  of 
recitals  Is  stringent  enough  to  protect  bona 
fide  holders,  and  at  the  same  time  to  place 
municipal  corporations  in  great  peril  from 
the  acts  of  officers  whom  they  have  chosen, 
and  as  to  whose  powers  they  have  full  no- 
tice by  the  terms  of  the  enabling  act  They 
should  not  be  placed  in  greater  peril  by  a 
rule  binding  them  to  the  recitals  made  by 
persons  not  designated  for  the  duty  by  such 
enabling  act.  Moreover,  from  the  standpoint 
of  the  purchaser  himself,  It  is  not  unreason- 
able that  he  should  Inspect  the  records  of 
the  corporation  for  the  purpose  of  ascertain- 
ing whether  the  persons  s^lng  the  bonds 
were  empowered  to  do  so  by  the  board  which 
has  given  the  power  to  issue  by  the  enabling 
act  This  view  Is  in  substance  expressed  In 
the  concluding  part  of  section  ^6,  supra. 

The  same  rule  was  announced  by  this 
court  In  Barnard  v.  Hawkins  County,  2 
Shan.  97.  In  tlmt  case  It  appeared  that  the 
enabling  act  conferred  iqwn  the  county  court 
of  Hawkins  county  the  power  "to  authwlze 
tbe  Issuance  of  county  btnids,  payable  at 
such  time"  as  ml^t  be  directed  by  it,  to  pay 
tbe  subscription  mentioned  in  tbe  statute. 
Tbe  bonds  sued  on  were  made  out  in  due 
form,  and  signed  the  chairman  of  the 
county  court  and  countersigned  by  the  coun- 
ty clerk.  It  did  not  appear,  however,  Uiat 
any  subscription  bad  ever  been  made  in  be- 
half of 'the  counfy  for  sto<^  in  tbe  company  > 
referred  to.  The  county  court  made  no  or- 
Aee  autborltlDg  the  subscription,  or  authoriz- 
ing tbe  Issuance  of  tbe  bonds;  In  fact  took 
no  action  on  the  matter,  so  fftr  as  appeared 
of  record  on  tbe  minute  books  of  the  court 
Speaking  to  this  matttf  the  court  said: 

"We  think  there  Is  no  principle  or  sound 
authority  upon  which  tiiese  bonds  can  be 
held  valid  obligations  of  tbe  county.  The 
people  of  a  coon^  can  only  act  through  their 
officers  and  agents,  but  Oim%  oflScers  and 
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asents  can  only  bind  the  connty  when  tfa^ 
8Ct  within  the  sphere  defined  and  establish- 
ed by  law.  The  county  was  authorized  to 
subscribe  the  stock,  and  the  county  court 
conld  authorize  the  Issuance  of  the  bonds. 
Tet  the  county  has  not  subscribed  the  stock 
In  any  mode,  no  subscription  Is  diown  to 
have  been  made  by  any  one  In  bdtuUf  of  the 
county,  nor  has  the  county  court,  In  any 
manner,  authorized  the  Issuance  ot  Oiese 
bonds.  Oertainly  the  chalrmaii  or  derk  has 
not  the  power  of  their  own  volition  to  bind 
the  county  by  these  bonds. 

"But  It  Is  argued  that  the  county  Is  now 
estopped  from  denying  the  bonds,  by  reason 
of  the  fact  that  for  sereral  years  the  tax 
collector  recdred  similar  coupons  for  taxes, 
and  tiiat  the  chairman  of  the  county  court 
gave  him  credit  therefor  In  his  settlements. 
If  the  chairman  of  the  county  court  had  not 
the  power  to  bind  the  county  In  the  first  In- 
stance, by  the  execution  of  tiie  txmds,  we 
think  he  could  not  estop  the  county  by  the 
acts  referred  to. 

"We  are  aware  that  recent  dedslons 
of  the  Supreme  Court  of  the  United  States 
baTe  assumed  very  strong  gnninds  In  faror 
of  enfordi^  obligations  of  this  cSiaracter, 
but  we  think  th^  hare  not  gone  to  the  ex- 
tent now  dalmed;  at  any  rate,  we  cannot 
go  to  this  extent  In  case  of  mere  irregulari- 
ties In  the  fficercise  of  the  power,  as  in  the 
case  of  State  t.  Anderson  County,  we  agree 
that  the  obligations  ought  not  to  be  avoided; 
but  here  we  hold  that  the  county  of  Hawkins 
has  not  acted  through  the  agencies  recogniz- 
ed by  law  as  possessing  the  power  to  bind 
the  people  of  the  county." 

[12]  We  are  not  aware  of  any  general  rule 
which  makes  it  the  duty  of  the  mayor  to 
sign  the  bonds  of  a  mnDtclpallty.  In  section 
387  of  Dillon  on  Municipal  Corporations,  It 
is  said  that  the  office  of  mayor  Is  one  of 
great  antiquity,  and  that  both  In  this  country 
and  in  England  he  is  the  head  executive 
officer  of  the  corporation;  "but,"  the  author 
continues,  "with  as  it  is  important  to  bear 
in  mind  that  all  his  powers  and  duties  de- 
pend entirely  upon  the  provisions  of  the 
charter  or  constitnent  act  of  the  corpora- 
tion, and  valid  by-laws  passed  In  pursuance 
thereof,  and  these  vary,  of  course,  In  differ- 
ent municipalities." 

We  are  not  aware  of  anything  in  the  char- 
ter of  Newbem  that  vests  the  power  to  Issue 
negotiable  bonds  In  its  mayor  and  clerk,  or 
to  sign  such  bonds.  The  provisions  of  the 
charter,  so  far  as  they  bear  upon  the  ques- 
tion at  all,  are  as  follows: 

[13]  The  charter  (Acts  of  1901,  c.  450)  pro- 
vides for  the  election  of  a  recorder.  Section 
11,  after  specifying  various  duties  of  the 
recorder,  further  provides  that  "the  recorder 
shall  perform  such  other  duties  as  the  hoard 
may  impose  upon  him."  Section  13  provides 
that  the  board  shall  have  power  to  make  all 
proper  contracts  necessary  for  corporate  pur- 
poMS,  which  shall  be  made  In  the  name  of 


Uie  corporation,  "and  signed  by  fb»  mayw 
and  recorder.**  Section  14  provides  that  the 
mayor  and  recorder  shall  sign  deeds  convey- 
ing the  corporate  property.  By  chapter  220, 
i  2.  Acts  of  1908,  the  duties  of  the  records 
were  devolved  upon  the  nuytn:,  and  It  wr« 
provided  that  at  the  next  dectlon  no  recorder 
should  be  idiosen.  The  section  continues: 
"But  thereafter  the  mayw  shall  perform  sU 
the  duties  of  the  said  office  enept  the  mayor 
and  aldermen,  as  now  constituted  and  quali- 
fied, shall  elect  and  qnsJl^  a  dty  clerk  of 
their  number,  who  shall  keep  the  minutes 
of  the  board  meetings,  countersign  warrants 
drawn  on  the  treasury  as  the  recorder  has 
heretofore  done,  hold  the  mayor's  court  In 
hla  absence,  sickness  or  disability,  and  in 
such  cases  shall  have  all  his  power  and  an- 
thority,  and  shall  take  the  idaoe  ot  the  re- 
corder In  recelvii^  or  making  title  to  pn^^ 
erty  for  the  mayor  and  aldermen,  as  provid- 
ed under  section  113  of  the  charter.  By  the 
act  of  1908,  referred  to,  the  dutlee  of  the 
mayor  are  prescribed,  and  It  Is  added:  "The 
performance  of  such  other  duties  as  tiie 
board  may  Impose  upon  him."  Further,  as 
to  the  derk:  Section  S,  a  668,  Acta  of  190T, 
reads:  "That  that  part  of  the  Acts  of  the 
Oeneral  Assembly  of  1908  aboUsblng  the 
office  of  recorder  be,  and  the  same  Is  hereby 
r^>ealed,  and  the  office  reinvested  with  all 
of  the  privileges  and  duties  as  recited  in 
Acts  of  the  General  Assembly  of  the  State 
of  Tennessee  of  1901,  ch.  460,"  etc  This 
act  was  approved  April  15,  1007.  By  section 
5  it  was  provided  as  follows:  "That  this  act 
take  effect  from  and  after  its  passage,  the 
public  welfare  requiring  it,  except  the  oiDce 
of  recorder,  which  shall  take  effect  Dec  14, 
1907."  This  \eft  the  office  of  clerk  in  ex- 
istence tmtil  December  14,  1907,  and  there- 
fore when  the  bonds  were  issued,  September 
1,  1907.  However,  the  powers  of  the  clerk 
were  particularly  set  out  In  section  2  of  the 
act  of  1903  above  mentioned,  and  these  did 
not  Include  the  power  to  sign  contracts  for 
the  board  of  any  nature  whatsoever.  The 
power  which  the  recorder  had  in  this  re- 
spect, along  with  the  mayor,  was  after  the 
abolition  of  the  office  of  recorder  vested  only 
in  the  mayor.  This  was  tliat  "the  board 
shall  have  power  to  make  all  proper  con- 
tracts necessary  for  corporate  purposes, 
which  shall  be  made  in  the  name  of  the  cor- 
poration," and  signed  by  the  mayor,  after 
the  act  of  1903.  This,  however,  had  refer- 
ence to  the  making  of  ordinary  contracts 
necessary  In  the  usual  course  of  the  corpo- 
rate life.  It  had  no  bearing  upon  the  Ibsq- 
ance  of  negotiable  bonds,  and  conferred  no 
authorlt;r  for  that  purpose  upon  the  mayor, 
or  even  upon  the  board  of  mayor  and  alder- 
men. That  is  a  power  that  must  be  special- 
ly conferred  by  the  Legislature.  We  have 
no  case  in  this  state  deciding  this  precise 
polntt  but  such  is  the  trend  of  our  modern 
decisions.  Richardson  v.  Marshall  County. 
100  Tenn.  848,  848^  45  &  W.  440;  Oolburn 
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T.  Bailroad  Co.,  94  Tain.  43,  28  S.  W.  208; 
PnlaBkl  T.  Gilmore,  8  Shan.  IIS.  We  have 
an  MTller  case  CAdama  t.  Memphis,  2  Gold. 
645)  which  In  Its  reasoning  Btrongly  tends  to 
the  opposite  riew.  The  exact  point  decided 
In  that  case,  however,  was  that  a  municipal 
coriraratlon,  after  having  mortgaged  certain 
land  owned  by  tt,  to  secure  the  bonds  of  a 
tributary  railway  company,  Issued  on  the 
faith  of  the  securl^  tendered  to  purchasers 
of  the  bonds  by  the  mortgage,  by  the  terms 
of  which  the  rents  of  the  mortgaged  property 
were  to  be  annually  applied  to  the  payment 
of  Interest  on  the  bonds,  and  at  maturity  the 
land  Itself  to  be  sold  for  payment  of  the 
principal,  and  after  having  paid  Interest  for 
several  years,  could  not  repudiate  the  trans- 
action and  resist  the  enforcement  of  the 
mortgage.  So  far  as  concerns  the  lending  of 
the  credit  of  a  ci^  to  a  railway  company, 
the  decision  is  not  superseded  by  article  2,  8 
29,  of  the  Constitution  of  1870,  which  pro- 
vides that  the  credit  of  no  county,  city,  or 
town  Shall  be  given  or  loaned  to  or  in  aid 
of  any  person,  company,  association,  or  cor- 
poration, except  upon  an  election  to  be  first 
held  by  the  Qualified  voters  of  such  county, 
city,  or  town  and  the  assent  of  tliree-foarths 
of  the  vote  cast  at  such  election.  We  dis* 
went  from  the  reasoning  of  the  fq;i1nion  in 
Adams  T.  Memphis  as  to  the  implied  power 
of  municipal  corporations  to  issue  negotiable 
bonds. 

As  we  have  stated,  llie  reasoning  of  that 
case  is  oivoeed  to  the  trend  of  an  of  our 
modem  cases,  as  well  as  to  those  of  the  Su- 
prane  Goort  d  the  United  States*  and  to 
that  of  many  of  the  states  of  onr  Union. 
Toisas  Psr.  Police  Jury  v.  Britton,  IS  Wall. 
566,  21  L.  Ed.  251 ;  Claiborne  Co.  t.  Brooks, 
111  U.  a  400,  4  Sup.  Ct  489,  28  L.  Ed.  470; 
Concord  v.  Robinson,  121  U.  S.  165,  7  Sup. 
Ct  937,  30  L.  Ed.  885;  Kelley  v.  Milan.  127 
U.  S.  139.  8  Sup.  Ct  HOI.  32  L.  Ed.  77; 
Norton  T.  Dyersburg,  127  U.  S.  160,  8  Sup.  Ct 
1111.  82  L.  Ed.  86 ;  Hill  v.  Memphis,  134  U. 
S.  198.  10  Sup.  Ct  562,  33  L.  Ed.  887;  Mer- 
rill T.  Monticello,  138  U.  S.  673,  11  Sup.  Ct 
441,  34  L.  Ed.  1069 ;  Brenbam  v.  Oerman  Am. 
Bank,  144  U.  S.  173,  12  Sup.  Ct  559,  36  L. 
Ed.  390;  Folsom  v.  School  Directors,  01  111. 
402;  Upplncott  v.  Pana,  92  111.  24;  Coquard 
v.  OQuawka,  192  III.  355,  61  N.  E.  660;  Swan- 
son  V.  Ottumwa,  131  Iowa,  540,  106  N.  W. 
9.  5  L.  R.  A.  (N.  S.)  860,  9  Ann.  Caa.  1117; 
Cleveland  School  Fum.  Co.  v.  Greenville,  146 
Ala.  660,  41  South.  862;  State  v.  Mayor  of 
Lafayette,  49  1a.  Ann.  1748.  22  South.  766, 
1008;  Parsons  v.  Monmouth,  70  Me.  262; 
Knapp  T.  Hoboken,  39  N.  J.  Law,  894 ;  Wax- 
ahachle  r.  Brown,  67  Tex.  610,  4  S.  W.  20T ; 
Austin  V.  Nalle,  86  Tex.  520,  540,  22  S.  W. 
668.  960.  In  Colbum  v.  Bailroad  Co.,  supra, 
a  statement  of  doctrine,  incidentally,  .in 
State  T.  Anderson  County,  supra,  In  harmony 
with  that  of  Adams  v,  Memphis,  was  dis- 
sented from,'  and  the  rule  laid  down  In  sub- 


stance as  we  now  state  It  Althon^  the  In* 
hibition  of  article  2,  f  29,  of  the  Constitution 
of  1870  applies  only  to  the  lending  of  credit, 
the  constant  practice  since  the  promulgation 
of  that  Constitution  has  been  to  provide  spe- 
cially by  legislative  ^ct  for  the  Issuance  of 
negotiable  bonds  by  the  counties,  cities,  and 
towns  of  the  state  wherein  It  is  desired  by 
them  to  raise  money  In  that  forip. 

Returning,  now,  to  Acts  1907,  c.  117,  to 
which  the  power  to  Issue  the  bonds  In  ques- 
tion here  must  be  referred,  we  are  of  the 
opinion,  as  already  stated,  that  the  board  of 
mayor  aud  aldermen  might  appoint  by  proper 
ordinance  the  mayor  and  clerk,  or  any  other 
officers  or  agents,  to  execute  the  bonds  in 
the  name  of  the  board;  but  In  such  case  It 
would  be  Incumbent  upon  an  Intending  pur- 
chaser to  examine  the  ordinance  constituting 
such  persons  agents,  for  the  reasons  previous- 
ly given  herein.  Upon  the  examination  of 
such  ordinance,  he  would  be  fixed  with 
knowledge  of  all  of  its  contents.  Nor  could 
he  escape  by  failure  to  examine  what  It  was 
his  duty  to  examine.  In  either  event  he 
would  be  charged  with  knowledge  of  the  con- 
tents of  the  ordinance. 

The  ordinance  containing  the  appointment 
was  that  of  April  19,  1907,  and  it  was  spe- 
cially referred  to  in  the  bond.  That  ordi- 
nance recited  that  the  election  was  held  by 
the  sheriff  of  the  county,  and  hence  gave 
plenary  information  that  It  was  a  void  elec- 
tion, and  that  the  board  of  mayor  and  alder- 
men of  Newborn  had  no  power  to  issue  the 
bonds.  There  could,  therefore,  be  no  Inno- 
cent purchaser  or  holder  of  such  bonds. 

[14]  It  la  Insisted  thatTlhere  was  a  ratifica- 
tion of  the  series  of  school  bonds,  of  which 
bond  No.  4  Is  one,  because  the  town  of  New- 
born has  continued  to  pay  interest  on  the 
other  series  of  $25,000  of  bonds  Issued  for 
improving  and  extending  the  water  and  light 
system  of  the  town,  and  for  the  paving  and 
graveling  of  Its  streets.  We  do  not  think 
any  ratification  could  be  based  upon  this  fact 
when  It  appears  that  the  town  received  full 
consideration  for  the  last  series  of  $25,000 
of  bonds.  The  fact  that  it  did  receive  full 
consideration  for  these  bonds  was  sufficient 
reason  for  its  paying  interest  thereon,  not 
only  as  a  matter  of  common  honesty,  but  also 
because,  if  it  did  not  recognize  these  bonds 
and  pay  Interest  on  them,  or  if  It  In  any  way 
repudiated  them,  the  town  would  l>e  liable  to 
immediate  suit  by  the  bondholders  for  the 
money  received  by  It  as  for  money  had  and 
received  to  their  use;  the  town  having  re- 
ceived and  appropriated  the  benefit  of  these 
bonds.  Land  Co.  v.  Jellloo,  103  Tenn.  320, 
62  S.  W.  995;  Watterson  v.  Nashville,  106 
Tenn.  410,  61  S.  W.  782  ;  2  Dillon  on  Mu- 
nicipal Corporations  (6th  Ed.)  f  961.  It  Is 
unnecessary  to  consider  the  other  questions 
made  In  the  case. 

On  the  grounds  stated,  we  are  of  the  opin- 
ion that  the  Judgment  of  the  trial  Judge  must 
be  affirmedi 
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(Sapreme  Court  of  Tennesiee.  June  22, 1912.) 

1.  Raxlboads  (I  78*)— Right  of  Wat— Basi- 

KKNT— USB. 

Where  a  railroad  had  a  prescriptive  right 
to  maintaiD  its  embaDkment  over  servient  land, 
that  right  will  uot  warrant  it  in  raining  the  em- 
bankment, so  as  to  impose  a  greater  burden 
on  the  servient  tenement. 

[Ed.  Note.*— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  179-182;  Dec.  Dig.  S  73.*] 

2.  Watees  and  Wateb  Coubses  (S  119*)— 
SufiFACB  Watees— Lower  Owners. 

The  lowest  land  is  required  to  bear  the 
burden  of  surface  waters. 

[Kd.  Note. — For  other  cases,  see  Waters  and 
Water  CourseB,  Cent  Dig.  i  376;  Dec  Dig.  S 

8.  Waters  and  Water  Courses  (|  119*)— 
Surface  Waters— Lower  Owners. 

A  railroad  company,  which  had  the  right 
to  maintain  an  embankment,  made  a  ditch 
whereby  sarface  waters  were  permitted  to  run 
throogh  a  colvert  onto  a  lower  landowner.  By 
ftccumulatloDs  of  soil  and  debris  the  lower  land 
was  raised  to  the  level  of  the  land  on  the  other 
side  of  the  embanlcment,  and  the  ditch  carry- 
ing the  water  over  that  land  was  filled.  Beld, 
that  by  the  raising  of  the  lower  land  the  rule 
that  tne  lower  land  is  reqoired  to  bear  the 
burden  of  surface  waters  was  put  in  abeyance, 
but  that  the  railroad  company  was  not  bound 
to  provide  a  means  to  carry  off  such  surface 
waters  merely  because  it  no  longer  had  the 
right  to  drain  over  the  lower  land. 

[Ed.  Notev— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  81B;  Dec  Dig. 
i  119.*] 

CertlorRrl  to  Court  of  Civil  Appeals. 

Action  by  W.  S.  Maxwell  against  the 
Louisville  &  Nashville  Railroad  Company. 
A  Judgment  for  plaintltC  was  affirmed  by  the 
Court  of  GlvU  Appeals,  and'  defendant 
brings  certiorari.   Suit  dismissed. 

W.  W.  Farabongh  and  J.  W.  Lewis,  for 
{daintiff.  Sweeny  &  Sweeney*  for  defend- 
ant 

NEIL,  J.  This  suit  was  brought  In  the 
circuit  court  of  Henry  county  by  the  de- 
fendant In  error  to  hold  the  plaintiff  In  error 
liable  In  damages  for  overflowing  his  lands 
by  backing  op  water  thereon,  by  means  of 
the  emlmnkment  on  which  the  track  la  laid, 
and  by  the  stoppage  of  the  drains  and  cul- 
verts running  under  the  embankment  It 
is  alleged  that  damage  was  done  to  several 
acres  of  defendant  In  error's  land  lying  north 
of  the  track,  to  several  other  acres  lying 
south  of  the  track  and  west  of  tlia  public 
road  by  the  means  referred  to,  and  also  to 
certain  other  acres  on  the  sontii  of  the  track 
and  east  of  the  public  road,  means  of  a 
drain  cut  1^  the  railway  company  from  a 
ditch  running  along  the  souUi  side  of  Its 
track,  so  as  to  lead  the  water  down  into  the 
defendant  in  error's  land.  The  plaintiff  In 
error  pleaded  not  gnll^.  A  Jury  was  Impan- 
eled, and  the  case  was  tried,  with  the  re- 
sult that  a  verdict  was  rendered  In  favor  of 
defendant  in  error  for  9120.  The  plaintiff 
In  error,  before  the  case .  was  given  to  the 


Jury,  moved  for  a  peremptory  instmctlon  In 
its  favor,  but  this  was  overmled.  Aft^  the 
motion  f6r  a  new  trial  had  been  made  and 
overruled,  the  casQ  was  appealed  to  the 
Court  of  GivU  Appeals,  and  the  Jndgmoit  of 
the  trial  court  was  affirmed.  A  petition  was 
then  ffied  In  this  court  for  the  writ  of  cer- 
tiorari to  move  the  cause  here  for  trial  The 
petition  was  granted,  and  the  cause  was 
placed  upon  the  docket  for  oral  argument  at 
the  bar,  and  It  has  been  so  argued. 

We  are  of  the  opinion  that  both  the  trial 
Judge  and  the  Court  of  Civil  Appeals  erred 
in  overruling  the  motion  for  a  peremptory 
liuitructioD. 
The  undisputed  facts  are  as  follows: 
In  the  year  1857  or  1858  the  railway  track 
was  constructed  across  the  land  now  owned 
by  defendant  in  error  on  an  embankment 
ranging  from  2  feet  or  2^  feet  at  its  cross- 
ing with  the  public  road,  to  5  feet  at 
the  west  or  lower  end.  This  track  has  been 
maintained  since  that  time,  but  during  the 
last  9  or  10  years  it  has  been  raised  2  or  2^ 
feet  Prior  to  1900  the  land  was  owned  and 
occupied  by  one  Mossman.  At  that  time 
there  was  a  drain,  that  seems  to  have  been 
the  natural  bed  of  a  small  stream,  that  ran 
from  near  what  Is  now  defendant  In  error's 
house  south  to  the  railroad,  through  a  cul- 
vert under  the  railroad  into  a  ditch  due 
south,  which  was  dug  by  Mossman  to  lead 
the  water  Into  the  lower  lands  still  further 
south.  Ah  long  as  this  ditch  was  kept  open 
there  was  no  trouble  about  the  orerdow  of 
the  land.  Defendant  In  error  went  upon  tb^' 
land  about  the  year  1900.  By  1902  the  dltcb 
south  of  the  railroad  had  been  allowed  to 
flU  up,  and  the  land  there  also  had  been 
raised  to  some  extent  by  the  deposits  of  sand 
brought  down  by  the  water,  with  the  result 
that  the  culvert  was  choked  and  the  wattar 
was  backed  up  on  defendant  In  error's  land. 
Prior  to  this  time  defendant  In  error  bad 
checked  the  flow  of  water  on  the  north  side 
from  going  down  through  the  culvert  by 
digging  a  lateral  ditch  and  throwing  it  on 
some  swamp  land  he  had,  for  the  purpose  of 
filling  and  raising  that  land,  and  tbia  he  ae* 
compllshed  to  a  considerable  extent  The 
situation,  as  it  stood  In  19<^  above  Indtcat* 
ed,  became  a  subject  of  anxious  considera- 
tion between  defendant  in  error  and  ttie  sec- 
tion foreman  who  was  tiien  In  cbai^  of  that 
part  of  the  railroad.  Between  these  two  it 
was  agreed  that  the  railway  company  should 
dig  a  ditch  on  each  side  of  its  teack,  so  as 
to  lead  the  water  westward,  and  enable  it 
in  that  manner  to  reach  a  creek  several 
hundred  feet  distant  The  calverts  were 
cleaned  out  and  this  experimwt  was  tried. 
In  ord«  to  nse  this  plan  It  was  necessary 
to  turn  tile  water  at  right  angles  after  it 
had  passed  through  the  culvert  The  plan 
was  tried  for  about  two  years.  The  fall  was 
so  slight  that  It  was  necessary  to  clean  out 
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the  ditches  every  60  days.  When  this  was 
done  tlie  water  was  sufficiently  taken  care 
of,  except  In  cases  ot  extraonXlnaiy  floods. 
Tbis  plan  waa,  after  belnff  Med  as  stated, 
abandoned  the  ranroad,  and  tlie  cnlTerts 
again  allowed  to  dog,  and  the  defendant  In 
error's  land  was  oToHowed.  There  la  no 
doubt  that  if  the  ditch  were  open  to  the 
sonth  of  the  track,  as  it  was  in  1000  and 
prior  to  that  time,  the  water  would  he  prop- 
erly taken  care  of.  Tba  evidence  la  that 
the  natural  flow  ot  Qie  watw  Is  southward, 
not  along  the  line  of  the  old  dltA,  but  south- 
east across  defendant  In  error's  land,  but  in 
any  event  southward  and  iiway  from  the 
track  of  the  railway  company. 

Hie  poslUon  Insisted  on  by  the  defendant 
in  error  is  that  the  railway  company  should 
open  and  keep  open  the  ditches  alongside 
of  its  track,  and  dispose  of  the  water  in  that 
way.  The  contention  of  the  railway  com- 
pany la  that  the  water  should  be  allowed 
to  follow  Its  natural  course  southward  and 
away  from  the  railway  line.  As  we  have 
already  said,  either  a  ditch  maintained 
alongside  of  the  track,  or  one  southward, 
would  thoroughly  take  care  of  the  water. 
The  question  Is  whether  It  Is  the  duty  of  the 
railway  company  to  provide  a  means  of  re- 
moving the  water  from  defendant  in  error's 
land,  or  whether  It  Is  the  duty  of  the  de- 
fendant In  error  to  permit  the  water  to  teke 
Its  natural  coarse  southward. 

[1]  Before  considering  this  question,  It  Is 
proper  to  state  that.  In  the  case  of  Railway 
Co.  V.  Mossman,  90  Tenn.  167,  16  S.  W.  64, 
25  Am.  St  Rep.  670,  U  was  held  the  rail- 
way company  had  acquired  by  prescription 
the  right  to  maintain  its  embankment  over 
this  land.  The  defendant  In  error,  however, 
rightly  insists  that  this  prescription  would 
not  protect  the  railway  company,  in  so  far 
as  the  track  has  been  raised  wiUiIn  the  last 
0  or  10  years,  as  previously  mentioned.  Still 
It  does  not  appear  that  the  raising  of  the 
track  baa  had  anything  to  do  with  the  back- 
ing up  of  the  water,  but,  on  the  contrary, 
tbat  the  sole  cause  has  been  the  stopping  up 
of  the  culverts  by  sand  and  debris,  and  that 
tbls  In  turn  was  caused  In  the  outset  by  the 
filling  up  of  defendant  In  error's.  land  south 
of  the  railway  line,  through  the  filling  of 
the  ditch  that  formerly  ran  over  that  part 
of  the  land,  and  afterwards  by  the  filling 
up  of  die  experimental  ditches  which  the 
railway  company  ctmatructed  on  side  of 
Its  track. 

[2,3]  So  the  rlghta  of  the  parties  stood. 
The  railway  company  had  rightly  constmct- 
ed  its  embankment  across  the  land,  had  con- 
structed culverts  to  let  the  water  through 
from  the  higher  land  on  the  north,  and  tbat 
water  -flowed  away  without  danger  tu  any 
one  through  the  ditch  <m  the  sonth;  the 
land  on  the  sonth  being  lower  than  that  on 
the  north,  and,  under  a  rule  estabUshed  in 
this  state,  btSng  reqnired  to  bear  the  burden 


of  the  water,  Gariand  t.  Anrtn,  103  Tenn. 
555,  58  S.  W.  940^  48  L.  B.  A.  862,  76  Am. 
St.  Rep.  609.  Now,  did  defendant  In  error, 
by  permltUng  his  ditch  to  fill  up  on  the 
south  ot  the  trade,  have  the  right  to  Impose 
upon  the  railway  company  the  duty  of  car- 
ing for  the  water  which  came  down  upon 
his  lands  on  the  north  from  other  higher 
lands,  and  which  was  deposited  there  by 
ralnfailsT  We  think  not 

At  this  point  another  Inquiry  arises :  Waa 
it  the  duty  of  the  defendant  In  error  to 
mahitein  a  ditch  at  all  on  his  land  south  of 
the  railroad,  or  did  he  satls^  the  law  by 
merely  permitting  the  water  to  flow  from 
the  higher  level  to  the  lower  level?  We  are 
inclined  to  the  view  that  the  latter  course 
would  meet  the  requirements  of  the  legal 
duty  Imposed  on  him.  But  aui^se  that,  in 
course  of  time,  by  natural  deposlte,  as  actu- 
ally happened,  the  lower  land  became  so 
filled  up  that  the  water  would  not  flow 
away,  and  as  a  result  of  this  defendant  In 
error's  land  was  flooded.  Could  the  railway 
company  be  held  responsible?  We  think  not, 
except  to  the  extent  that  the  higher  embank- 
ment, raised  within  the  last  0  or  10  years, 
caused  such  backing  up.  We  do  not  find 
any  evidence  in  the  record  tbat  meets  this 
phase  of  the  case.  A  new  situation  develop- 
ing by  the  filling  up  of  the  lower  land,  the 
duty  was  devolved  upon  the  defendant  in 
error  either  to  allow  his  land  to  retain  the 
water  on  the  north,  or  to  let  It  away  on  the 
south  by  digging  a  ditch.  If  the  water  in- 
commoded the  railway  company,  the  duty 
would  be  devolved  on  it  to  dispose  of  it  by 
ditches  drawing  It  away.  In  other  words, 
under  the  new  status  caused  by  the  filling 
up  of  the  land  on  the  south  side  of  the  track, 
the  law  as  to  the  lower  land  being  subser- 
vient to  the  higher  land  would  be  held  In 
abeyance,  or  would  not  apply,  because,  un- 
der the  case  stated,  there  would  be  no  lower 
land.  The  situation  then  would  be  the  same 
as  if  the  railway  line  had  been  built  through 
a  swamp.  If  the  railway  company  desired 
to  drain  the  water  away  for  Its  own  pro- 
tection, it  could  do  so;  but,  having  acquired 
the  right  by  prescription  to  maintain  Its 
embankment.  It  would  not  be  liable  to  the 
owner  therefor,  except  to  such  extent  as  it 
might  be  shown  that  Injury  had  been  effee^ 
ed  by  the  subsequent  raising  of  the  embank- 
ment. 

In  neither  view  of  the  case  Is  there  any 
right  of  action  shown  In  behalf  of  the  de- 
fendant in  error. 

As  to  the  drain  complained  of  on  the  south 
Bide  of  the  track,  and  east  of  the  public 
road,  the  evidence  is  that  that  drain  waa  cut 
at  the  special  request  of  defendant  In  error 
In  order  that  the  water  might  flow  down  up- 
on a  low  place  and  fill  it  up  with  sand. 

It  resolte  that,  inasmuch  as  defendant  in 
error  has  not  maintained  his  right  of  action 
claimed,  the  suit  must  be  dismissed. 
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PATNE  T.  STATE. 

(OooTt  of  Oriminal  Appeals  of  Texas.  Hareh 
27,  1012.    Rehearing  Denied  June 
19,  19^^.) 

1.  WiTNESSEa  (II  361,  406*)— GOBBOBOBATIOir 

— GonTBADionoir. 

In  a  barslarr  triial,  tridence  u  to  the 
trial  and  acqnfttal  of  another  who  waa  Jointly 
Indicted  with  accnaed  was  not  admlaslble  to 
relieve  such  other  perBon  from  any  inference 
affectinc  hia  credibility,  or  to  affect  the  accu- 
racy of  the  identification  of  accused  by  a  pros- 
ecuting witn^. 

[Ed.  liote.— For  other  cases,  see  Witnesses, 
Oat  ms.  If  Ue7-1175,  1276-1279;  Dec.  Dig. 

2.  WmVESSKS  (I  406*)— CoWTBADICnOH. 

In  a  burglary  trial,  the  atate  was  prop- 
erly permitted  to  Identify  a  tool  with  which 
aecoMd  assaulted  prosecuting  witness,  and  to 
ahow  that  a  witness  for  accused  with  whom -he 
lived  identified  the  tool  as  belonging  to  her, 
though  accused  waa  not  present,  for  the  pur- 
pose of  disputing  accused's  witness'  testimony 
that  tlw  did  not  identi^  the  tool,  and  that  ac- 
cnaed  was  home  the  night  of  the  offense. 

[Ed.  Note^For  other  cuea,  we  WitnesMS, 
Gent  Dig.  K  1279-1279;  Dee.  Dig.  1  406.*] 

8.  WITNK8SB8  (i  406*)-0>NTBADIOTIOR— GOI.- 

UTEBAL  MaTTBBS. 

Gtenerally  a  witness  cannot  be  contradict- 
ed on  a  collateral  matter. 

[Ed.'  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  »  1273,  1276;  Dec.  Dig.  i  406.*1 

4.  CBimiTAL  Law  U  820*)— TUAi^IirsTBUO- 
Tiona. 

In  a  trial  tor  bniglaiy  of  a  dwelling.  It 
was  not  reversible  error  to  omit  the  word  "ac- 
tually" in  instructing  that  the  jury  must  find 
that  the  bouse  was  occupied  by  the  owner,  in 
the  abaenee  of  a  nqaett  for  a  tpedat  inatrne- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  2006;  Dee.  Dig.  |  826.*] 

6.  BnaousT  (|  41*)— OwnnBHiP  or  Build- 

XNO— EviDENOB-^UmCIBNCT. 

Evidence  in  a  trial  for  burglary  of  a  dwell- 
ing A«M  to  show  that  it  was  the  place  of  resi- 
dence of  the  owner  as  charged,  though  he  alept 
elsewhere  most  of  the  time. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  IS  94r-103,  109;  Dec.  Dig.  {  41.«] 

ft.  OaixiHAL  Law  (|  822*)— Tbial— Incnno- 

TIONa— G01I8XBU0T20H. 

Instructions  should  be  conatrned  aa  a 

whole. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ft  1990,  IWI,  1994,  1995, 
3168;  Dea  Dig.  |  S22.*] 

7.  CaiintTAi.  Law  <|  776*)— TkiaI'— Ihstbug- 

TX0N8 — NeCBSSITT— AUBI. 

An  instruction  on  allU  la  unnecessary. 
[Ed.  Note.— For  other  case%  aee  Criminal 
Law,  Cent  Dig.  H  1888-^7;  Dee.  Dig.  | 
776.*] 

8.  Cbiminal  Law  (||  763,  764*)— Tbial— IN- 

nSUCTIOHa— COHHERT  on  EVIDBKCB. 

An  Instmctkm  that  alibi  la  »  perfectly 
legitimate  defenae  was  properly  refused  as  an 
Improper  comment  on  the  weight  of  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  1731-1748,  1762,  1768, 
1770;  Dec.  Dig.  -||  768,  764.*] 

Appeal  from  Criminal  District  Court,  Har- 
ris Countar ;  0.  W.  Robinson,  Judge. 


Bmana«l  Payne  was  convicted  ot  barglaxr, 

and  he  appeals.  Affirmed. 

J.  H.  Olbflon,  J.  M.  Fenn,  and  W.  W. 
Wander,  for  appellant  Ol  B.  Lane,  Asst. 
At^.  Gen.,  for  the  State. 

PRENDEROAST,  J.  On  July  2,  1910,  the 
appellant  and  A.  WllllBma  were  jointly  In- 
dicted In  two  counts  for  borglarlzlng  In  the 
nighttime  on  June  11,  1910,  with  Intent  to 
steal,  the  residence  of  J.  T.  Wdls.  Appel- 
lant was  tried  on,  and  the  chaise  confined 
the  burglary  to,  that  count  of  the  Indict- 
ment above  stated.  There  Is  no  question 
raised  about  the  sufficiency  of  the  Indictment 

WUllamB  was  tried  first  and  acquitted. 
He  afterwards  testified  for  appellant  when 
appellant  was  tried.  The  record  and  state- 
ment of  facts  all  show  this.  Appellant  was 
convicted  and  his  poialty  fixed  at  10  Tears 
In  the  penitentiary. 

The  evidence  shows  that  J.  T.  Wells  and 
Maggie  Wells  were  hosband  and  wife;  that 
J.  T.  Wells  was  the  head  of  the  family  at 
the  time  of  the  burglary;  that  on  the  night 
of  the  burglary,  which  occurred  about  1 
o'clock  at  night  he  was  not  at  home,  but  vras 
staying  with  his  and  his  wife's  daughter  in 
a  different  part  and  ward  of  the  dty  of 
Houston  from  where  the  burglary  occurred: 
that  he  had  a  rooming  house  down  In  town 
which  was  a  separate  house  from  where  his 
wife  and  son  stayed  at  home,  where  the  bur- 
glary occurred,  and  he  had  to  stay  down  in 
town  to  attend  to  his  business;  that  It  was 
not  necessary  for  him  to  stay  at  home,  aa 
he  bad  business  downtown;  that  his  wife 
managed  the  business  at  home  and  he  on 
the  outside;  that  the  title  to  the  home  was 
in  the  name  of  his  wife;  that  he  gare  ber 
the  money  which  paid  for  It,  and  the  title 
thereto  was  In  her  name ;  that  whenever  he 
wanted  to  have  control  over  It  he  did  so,  but 
that  she  was  boss  of  the  house  and  run  the 
residence;  that  he  was  off  and  on  at  home, 
and  bad  not  deserted  the  place;  that  he 
and  his  wife  had  not  separated,  and  that 
he  slept  at  home  whenever  he  wanted  to; 
that  she  had  controlled  the  home,  and  was 
boss  of  the  house  for  some  30  odd  years. 

Mrs.  Wells,  among  other  things,  testified 
that  their  home  was  her  house,  and  she 
and  her  husband  controlled  it;  that  she  and 
her  husband  had  not  had  a  row  and  sepa- 
rated, and  that  he  had  not  Itft;  that  be 
would  go  first  and  stay  awhile  with  thdr 
daughter  and  then  at  home  awhile.  She  de- 
scribed her  home  fully,  which  la  unneces- 
sary to  do  here,  other  than  the  fact  that  It 
contained  four  rooms;  that  on  the  night  of 
the  burglary  she  slept  in  one  room  and  h& 
son  In  an  adjoining  room,  with  the  door  be- 
tween them  op^  The  house  by  all  the  wit- 
nesses was  shown  to  be  the  resldoice  of 
Wells  and  bis  wife  and  occq^  and  used  aa 
sa^  at  and  before  like  ttme  of  the  borglary. 


*ror  ether  cases  sas  sunt  tepls  and  section  NUliBHK  In  Dec.  Dig.  *  Am.  Dig.  Kay  No.  Series  4  Bap'r  Indnss 


Digitized  by 


Google 


PATNB  T.  STATS 


695 


It  was  furtlieT  abown:  That  on  the  night 
of  the  burglary,  before  retiring,  Mrs.  Wells 
bad  closed  up  the  boose  and  windows ;  that 
about  1  o'clock  on  the  n^t  of  Jane  10,  1910, 
some  one  removed  a'  screen  from  otw  one  of 
the  windows,  setting  it  down  on  the  gal- 
lery, and  got  Into  the  residence.  That  some 
noise  awakened  her,  and  she  th«i  screamed, 
and  the  appellant  hit  her  on  the  head.  Up- 
on her  screaming,  It  awoke  her  son,  and  he 
Immediately  turned  on  the  electric  light, 
which  was  right  over  the  head  of  bis  bed, 
and  from  this  light  she  saw  and  recognized, 
folly  identified,  and  testified  positlTely  that 
it  was  the  appellant  That  the  appellant 
then  fltmck  her  two  other  licks  on  the  head. 
One  of  these  licks  was  aboTe  the  right  eye, 
one  on  top  of  the  head,  and  the  other  on  the 
left  side  of  the  head.  The  licks  cut  her  head 
and  blood  flowed  therefrom,  and  from  them 
she  was  in  bed  eight  or  nine  days.  As  soon 
as  her  son  turned  on  the  light,  he  got  bla 
gnn  and  fired  It.  but  missed  the  appellant 
while  he  was  in  his  mother's  room.  That 
the  appellant  then  ran,  her  son  running  aft- 
er blm,  and  following  after  blm  some  blocks. 
The  appellant  escaped.  After  the  nnsuccess- 
fnl  chase  by  her  son.  In  returning,  at  the 
house  adjoining  his  mother's,  he  phoned  for 
the  oOicers,  and  they  came  out  In  about  10 
mlnntes  after  he  phoned  them.  Shortly  t>e- 
fore  the  oflicers  arrived,  he  saw  what  be 
claimed  to  be  appellant  going  up  the  stair- 
ways which  were  outside  of  the  room  where 
it  was  shown,  wlthont  question,  the  appel- 
lant stayed,  and  shot  at  him  with  a  pistol 
two  or  three  times,  hot  did  not  hit  him. 
When  the  appellant  ran  oot  of  the  house  and 
her  son  followed  him,  she  went  to  the  win- 
dow, and  she  and  her  son  both,  in  effect, 
testified  that  Jnst  outside  of  the  window  they 
saw  another  negro  whom  she  testified  she 
identlfled  as  Williams,  the  other  Indicted  ne- 
gro, but  ber  son  did  not  recognize,  and  be 
could  not  identify,  him.  Mrs,  Wells  also  tes- 
tified that  she  had  repeatedly  seen  the  ap- 
pellant going  back  and  forth  In  the  yard  of 
the  house  next  to  her  residence.  She  did  not 
know  whether  he  roomed  upstairs'  tn  that 
next  yard  or  not  She  knew  he  was  there 
and  had  seen  him  going  back  and  forth; 
that  she  had  seen  him  doing  this  Just  the 
day  before  the  burglary. 

It  was  shown  by  appellant  and  others  as 
well  that  he  roomed  In  the  second  story  of 
this  house  to  which  Mrs.  Wells  testified  she 
had  seen  him  going  back  and  forth.  He  and 
several  of  his  witnesses  testified  that  he  was 
in  bis  room  that  night  when  all  this  shooting 
occurred  In  bed,  asleep,  with  a  woman  to 
whom  he  was  not  married.  He  and  several 
of  his  witnesses  so  testified,  and,  if  their 
testimony  had  been  believfld,  he  would  have 
established  an  alibi,  which  was  bis  defense. 
It  was  shown  and  not  disputed  that  Mrs. 
Wells  had  several  hundred  dollars  In  money, 
some  Jewelry,  clothing,  and  household  goods 
and  things  of  that  kind  in  the  house  that 


nl^t  The  mon^  and  Jewelry  were  In  one 
of  the  dressers,  and  was  not  disturbed. 

When  the  officers  arrived  they  went  to  the 
room  occupied  by  Mrs.  Wells,  and  found 
therein  a  monkey-wrench.  Mrs.  Wells  testi- 
fied that  this  wrench  did  not  b^ong  to  her, 
nor  on  ber  place.  It  ms  Identified  by  her 
and  the  officers  before  the  Jury  on  the  trial. 

Cloma  Stokes  and  her  husband,  Peter,  also 
negroes,  among  other  things,  testified  that 
she  and  Peter,  with  their  child,  slept  in  one 
of  the  rooms  of  the  upstairs  In  the  house 
where  Mrs.  Wells  testified  she  had  seen  the 
appellant  going  back  and  forth  to,  and  that 
the  appellant  and  his  (woman)  girl  slept  In 
the  adjoining  room ;  that  the  appellant  in 
going  in  and  out  of  his  room  had  to  pass 
through  their  room  to  get  out  and  In,  and 
that  that  night  when  this  burglary  occurred 
and  all  this  shooting  occurred  they  were  all, 
Including  appellant  and  his  woman,  in  their 
respective  rooms,  and  that  the  shooting 
awakened  them;  that,  after  the  officers  came, 
they  came  up  into  her  room  and  arrested 
them  all.  On  direct  examination  appellant 
showed  her  the  monkey-wrench  id^tifled  by 
Mrs.  Wells  and  the  officers.  She  denied  that 
that  was  her  wrench,  or  that  she  knew  any- 
thing about  It  but  she  stated  that  on  the 
night  of  the  burglary  the  officers  went  into 
the  kitchen-  and  bronght  out  a  little  bicycle 
wrench  which  she  had  Identified  and  claimed 
that  night  The  state  on  cross-examination 
asked  her  if  on  that  night  the  officers  did 
not  produce  the  wrench  Identified  by  Mrs. 
Wells  and  the  officers  as  having  been  found 
in  her  room  that  uight  and  shown  to  her,  the 
witness,  and  if  she  did  not  Identify  it  on  ac- 
count of  a  piece  broken  off  the  handle,  and  If 
she  did  not  claim  to  the  officers  there  that 
night  that  that  wrench  waa  her  wrench. 
She  denied  this. 

In  rebuttal  the  state  placed  a  policeman 
on  the  stand  who  testified  about  finding  said 
monkey-wrench  at  the  house  of  Mrs.  Wells 
that  night  after  he  waa  called  tbereto,  and 
that  there  was  blood  on  the  wrench;  that, 
when  he  went  over  to  the  room  where  the 
appellant  was  found  and  where  said  ap- 
pellant's witness  Cloma  Stokes  and  others 
stayed,  he  went  back  into  one  of  the  rooms 
and  pretended  to  find  a  monkey-wrench ;  that 
he  then  went  back  into  where  Cloma  Stokes 
was  with  the  wroich  that  he  had  found  In 
Mrs.  Wells'  room,  and  asked  her  if  it  was 
hers;  that  she  took  It,  examined  it,  end  stat- 
ed that  it  was  hers,  and  that  she  knew  It  by 
the  broken  piece  out  of  the  handle. 

[1]  One  of  appellant's  bills  of  exceptions 
shows  that  on  the  trial  of  appellant  he  in- 
troduced, as  one  of  his  witnesses,  the  said 
Williams,  who  had  been  Jointly  indicted  with 
appellant  for  this  burglary,  and  that  he  otter- 
ed in  evidence  the  Ju^ment  of  the  court 
showing  the  trial  of  said  Williams  for  this 
burglary  and  the  verdict  and  Judgment  of  the 
Jury  acquitting  him.  atid  wanted  faim  to  tes- 
tify, anuoig  other  things,  tbft  tects  of  an  In* 
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dlctm^t,  trlnl,  and  acquittal  for  the  purpose 
of  relieving  him  from  any  Inference  touch- 
ing his  credibility  by  reason  of  said  Indict- 
ment, and  aa  affecting  the  accuracy  of  the 
Identification  of  appellont  by  the  state's  wit- 
ness Mrs.  Wells.  The  state's  attorney  ob- 
jected to  this  because  It  was  Irrelevant  and 
Inadmissible  for  any  purpose.  The  court  sus- 
tained the  state's  objection. 

As  stated  above,  the  appellant  had  proved 
by  Mrs.  Wells  on  cross-examination  that  said 
witness  Williams  was  the  i>erson  whom  she 
saw  on  the  outside  at  her  window  that  night 
after  appellant  had  struck  her  and  rim  out 
of  the  honse;  that  he  had  been  tried  and 
she  had  testified  on  the  trial  of  said  Wil- 
liams, Identifying  him,  not  as  the  man  who 
was  in  her  house,  but  as  the  man  she  saw 
outside  of  her  house  that  night,  and  that  be 
hfid  been  tried  on  this  Indictment  and  had 
been  acquitted  by  the  jury.  The  court  held 
correctly  that  the  verdict  of  acquittal  and 
Judgment  therein  of  said  Williams  was  In- 
admissible for  the  purpose  ofTered,  and  aa 
it  was  clearly  shown  on  the  trial  that  he 
had  been  tried  under  this  Indictment,  and 
that  Mrs.  WeUs  had  testified  identifying  him 
and  that  he  had  been  acquitted  on  that  trial, 
no  possible  injury  could  have  occurred  to  ap- 
pellant by  not  permitting  this  witness  Wil- 
liams to  so  testify  again. 

[2,  3]  Another  bill  shows  that,  when  the 
state  put  on  the  police  officer  and  had  him 
to  Identify  the  monkey-wrench  found  at  Mrs. 
Wells'  that  night,  he  was  permitted  to  tes- 
tify that  he  had  shown  that  wrench  to  the 
appellant's  witness  Oloma  Stokes,  and  that 
she  identified  and  claimed  that  wrench  that 
night  as  shown  in  the  statement  above.  The 
appellant  objected  to  this  because  it  was 
hearsay,  having  occurred  In  the  absence  of 
appellant;  that  It  was  Immaterial,  and  waa 
undertaking  to  Introduce  Irrelevant  and  hurt- 
ful collateral  matter.  The  court  overruled 
these  objections,  and  in  allowing  the  bill 
stated  that  he  admitted  it  as  a  predicate 
had  been  laid  by  the  state  on  questions  to 
Cloma  Stokes,  and  she  denied  making  said 
statements,  and  that  said  testimony  was  ad- 
mitted by  way  of  impeachment,  and  the  court 
admitted  It  for  that  purpose. 

The  court  In  charging  the  Jury  on  this 
subject  In  a  separate  paragraph  charged  as 
follows:  "I  instruct  you  that  the  statement 
of  Cloma  Stokes  made  to  the  officer  (If  any) 
can  only  be  considered  by  you  as  it  niay  or 
may  not  attect  her  testimony  as  a  witness." 
The  appellant  also  objected  to  this  particular 
charge  of  the  court  as  being  highly  prej- 
udicial to  appellant,  since  It  ruled  out  from 
the  consideration  of  the  jury  her  denial  of 
her  admissions  to  the  ofilcer  that  night,  and 
that  it  gave  undue  prominence  to  the  officer's 
testimony,  and  that  it  was  upon  the  weight 
of  the  testimony. 

Appellant  contends,  in  support  of  his  bill, 
that  this  was  of  a  collateral  matter,  and, 
aa  the  appellant  was  not  {ovsrat,  it  was 


hearsay,  and  could  not  be  Introduced  for 
the  impeachment  of  the  appellant's  witness 
or  for  any  purpose,  and  citeB  a  to  several 
cases  for  authority. 

The  unquestioned  rale  established  and  ad- 
hered to  by  text-book  writers  and  many  de- 
cisions of  this  court  Is,  as  expressed  by  this 
court  In  Johnson  v.  State,  22  Tex.  App.  223, 
2  S.  W.  61S:  "It  Is  a  general  mle  that  a 
witness  cannot  be  cross-examined  as  to  any 
fact  which,  if  admitted,  would  be  collateral 
and  wholly  irrelevant  to  the  matters  in  is- 
sue for  the  purpose  of  contradicting  htm  by 
other  evidence,  and  In  this  manner  discredit 
his  testimony.  •  •  *  His  answer  cannot 
be  contradicted  as  to  the  collateral  or  Irrele- 
vant matter  by  the  party  who  asked  the 
question,  but  It  is  conclusive  against  him. 
1  Greenl.  Evid.  (13th  Ed.)  449,  and  notes; 
Brite  V.  State,  10  Tex.  App.  368;  Stevens  t. 
State,  7  Tex.  App.  39.  The  test  as  to  wheth- 
er a  fact  inquired  of  on  cross-examination 
is  collateral  is  this:  Would  the  cross-exam- 
Ining  party  be  entitled  to  prove  it  as  part 
of  bis  own  cose,  tending  to  establish  Us 
plea?  Hart  v.  State,  15  Tex.  App.  202  [49 
Am.  Rep.  188]  dtlng  Whart  Crim.  Evid. 
(8th  Ed.)  !  484."  A  long  line  of  dedsions 
of  this  state  mlgbt  be  cited,  but  it  Is  un- 
necessary. There  Is  no  qnestion  abont  the 
correctness  of  the  mle.  The  same  thins  is 
clearly  estabUahed  by  all  the  cases  cited 
by  appellant  on  tiUs  point  Then  the  QDea- 
tlon  Is  whether  or  not  the  state  In  this  case 
would  have  been  p^mltted  on  cross-cxauii- 
natlon  of  appelluit's  witness  Cloma  Stokes, 
to  prove  as  a  part  of  its  case  that  the 
wrench  that  was  found  that  night  at  the 
boose  of  Mrs.  Wells  did  belong  to  b^.  was 
the  property  of  the  witness  Stokes,  and  kept 
in  bar  house  before  that  time:  The  testimo* 
ny,  without  doubt,  by  drcumstantlal.  If  not 
direct,  testimony,  shows  that  this  wrendi 
was  the  instrument  that  the  bniglar  struck 
Mrs.  Wells  on  the  head  with  that  night  It 
was  further  established,  without  controver- 
sy, that  appellant  was  that  night  In  the 
room  where  the  officer  pretended  to  the  wit- 
ness Cloma  Stokes  that  he  bad  found  that 
'wrench.  Unquestionably,  under  the  circum- 
stances, the  state  could  have  proved  by  this 
witness  as  a  part  of  Its  case  that  this 
wrench  was  her  wrench  and  kept  in  her 
house  prior  to  the  time  of  this  bur;:Iary. 
and  that  appellant  had  easy  access  thereto. 
This  being  the  case,  when  the  witness  denied 
her  statement  to  the  officer  that  she  had  not 
identified  It  that  night  and  claimed  that 
wrench  as  the  one  that  she  had  kept  at  her 
house,  it  was  not  an  immaterial  collateral 
matter  and  she  could  be  disputed  on  that 
point,  going  to  the  credibility  of  her  testi- 
mony In  the  att^pt  to  establish  an  alibi 
for  appellant  The  court  in  bis  chai^  ex- 
pressly limited  this  Impeaching  testimony  of 
the  officer  so  that  It  oould  be  used  only  for 
that  purpose,  and  the  crlttdsnu  of  tbe  charge 
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of  the  court  on  that  subject  are  not  well 

founded. 

In  bis  motion  for  new  trial  the  appellant 
attacks  practically  every  paragraph  and 
every  sentence  of  the  charge  of  the  court  for 
numerous  reasons.  We  deem  It  proper, 
therefore,  to  copy  the  whole  of  the  charge 
wlii<^  Is  attadied.  It  is  as  follows:  "If  you 
believe  from  the  evidence  beyond  a  reasona- 
ble doubt  that  the  house  mentioned  In  the 
indictment  was  occupied  and  controlled  by 
J.  T.  Wells,  and  was  occupied  and  used  by 
him  as  his  place  of  residence,  and  that  about 
the  time  and  at  the  place  stated  In  the  In- 
dictment the  defendant,  Emanuel  Payne,  did, 
between  the  hours  of  30  minutes  after  sun- 
set and  30  minutes  before  sunrise,  by  force 
and  breaking,  enter  said  house,  without  the 
consent  of  the  said  J.  T.  Wells,  and  with 
the  Intent  to  fraudulently  take  corporeal 
personal  property  in  said  house  of  value  be- 
longing to  said  J.  T.  Wells  from  said  house 
and  from  the  possession  of  said  J.  T.  Wells 
without  his  consent,  and  with  the  Intent  to 
deprive  him  of  such  property  and  its  value, 
.and  to  appropriate  the  same  to  the  defend- 
ant's use  and  benefits,  then  find  said  de- 
fendant guilty  as  charged  In  the  second 
count  of  the  indictment,  and  assess  his  pun- 
ishment by  confinement  In  the  state  peni- 
tentiary any  time  not  less  than  five  years. 
If  you  do  not  so  believe,  you  will  acquit  the 
defendant  If  J.  T.  Welte  and  his  wife 
were  not  divorced,  he  had  a  right  to  go  to 
the  house  when  he  saw  fit  to  do  so,  and 
he  was  In  contemplation  of  law  in  control 
of  the  hotise,  though  he  may  not  have' lived 
there  at  the  time  of  the  occurrence  charged 
In  the  Indictment,  and  although  he  did  not 
live  there  at  all  Umes,  or  may  not  have  been 
living  there  as  an  Inmate  of  the  house  for 
one  or  more  months  precedli^  the  occur- 
rence. And  In  law  the  occupancy  of  the 
wife  (if  any  by  the  wife)  would  be  the  occu- 
pancy of  the  husband,  and  you  are  further 
instructed  that  property  owned  end  in  pos- 
session of  the  wife  Is  In  law  {for  the  pur- 
poses of  this  case)  owned  by  and  In  posses- 
sion of  the  husband.  Among  other  defenses 
set  up  by  the  defendant  la  an  altbl;  that  Is, 
that  if  the  offense  was  committed,  as  alleg- 
ed, then  the  defendant  was,  at  the  time  of 
the  commission  thereof,  at  another  and  dif- 
ferent place  from  that  where  such  offense 
was  committed,  and  therefore  was  not  and 
could  not  have  been  the  person  who  commit- 
ted the  same.  Now.  if  the  evidence  raises 
In  your  minds  a  reasonable  doubt  as  to  the 
presence  of  the  defendant  at  the  place  where 
the  oflTeose  was  committed  at  the  time  of  the 
commission  thereof,  you  will  find  the  defend- 
ant'not  guilty.'  I  instruct  you  that  the  state- 
ment of  Cloma  Stokes  made  to  the  officer  (if 
any)  can  only  be  considered  by  yon  as  it  may 
or  may  not  affect  her  testimony  as  a  witness. 
In  all  the  criminal  cases  the  burden  of  proof 
la  on  the  state." 

[4}  The  rePMloder  of  the  whole  chai^  of 


the  court  is  in  two  paragraptaa.  The  first  of 
these,  which  la  omitted  in  copying  the  above, 
is  the  presumption  of  Innocence  and  reason- 
able doubt.  The  next  paragraph  tells  the 
Jury  that  they  are  the  exclusive  Judges  of 
the  facts  proved,  the  credibility  of  the  wit- 
nesses, etc.,  but  they  are  bound  to  receive 
the  law  from  the  court,  which  is  given  In 
the  charge,  and  they  must  be  governed  there- 
by. The  gist  of  appellant's  attack  on  the 
charge  of  the  court  Is,  In  substance,  that  In 
the  first  paragraph  the  court  does  not  use 
the  word  "actually"  where  he  tells  them 
that  they  must  believe,  beyond  a  reasonable 
doubt,  that  the  house  burglarized  was  occu- 
pied and  controlled  by  J.  T.  Wells,  "and  wa» 
occupied  and  used  by  him  as  bis  place  of 
residence."  Ko  special  charge  was  requested 
on  this  subject  It  Is  true  that  article  1314 
of  the  Penal  Code  In  describing  the  resi- 
dence under  the  burglary  statute  says  that 
"it  shall  be  construed  to  mean  any  building^ 
or  room  •  •  «  occupied  and  actually  us- 
ed at  the  time  of  the  offense  by  any  person 
or  persons  as  a  place  of  residence."  This 
Is  a  separate  article  entirely  from  article 
1305,  defining  the  offense  of  burglary  of  a 
private  residence.  While  It  Is  always  better 
for  the  court  In  the  charge  to  use  the  lan- 
guage of  the  statute  In  describing  the  of- 
fense, yet,  even  in  indictments,  our  statute 
(C.  C.  P.  art.  474)  says:  "Words  used  In  a 
statute  to  define  an  offense  need  not  be 
strictly  pursued  In  the  Indictment ;  it  is  suf- 
ficient to  use  other  words  conveying  the 
same  meaning,  or  which  include  the  sense 
of  the  statutory  words."  Again,  In  article 
460,  It  is  prescribed  that  an  Indictment  shall 
be  sufficient  which  charges  the  commission 
of  the  oflenae  in  ordinary  and  concise  lan- 
guage In  such  a  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
Is  meant  and  witb  that  degree  of  certainty 
that  would  give  the  defendant  notice  of  the 
particular  offense  with  which  he  Is  charged 
and  enable  the  court  on  conviction  to  pro- 
nounce the  proper  Judgment  Again,  in  ar- 
Ucle  743  (old  723),  this  court  U  prohibited 
from  reversing  a  judgment  because  of  a 
defective  or  Improper  charge,  "unless  the 
error  appearing  from  the  record  was  calcu- 
lated to  Injure  the  rights  of  the  defendant" 
In  our  opinion  the  omission  by  the  court  of, 
the  word  "actually"  in  the  charge  could  not, 
and  did  not,  injure  the  appellant  There  Is 
not  only  no  question  but  that  the  house  was 
the  permanent  residence  of  Mr.  and  Mrs. 
Wells  and  was  occupied  and  actually  used 
by  them  as  such,  but  It  was  then  so  actually 
used  and  occupied  If  It  was  then  so  occu- 
pied and  used,  the  omission  of  the  word  "ac- 
tually" from  the  charge  would  not  be  ao 
material  as  to  require  a  reversal.  The  idea 
Intended  to  be  conveyed  by  the  L^lslature 
in  this  article  of  the  Code  was  that  the 
"building  or  room"  need  not  be  the  perma- 
nent residence,  but  just  so  that  the  "build- 
ing or  room"  was  for  the  time  b^ng,  whea 
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the  burglary  was  committed,  so  occupied  and 
used  "as  a  place  of  residence."  Holland  v. 
State,  45  Tel.  Cr.  R.  172,  74  8.  W.  763; 
Johnson  t.  State,  52  Tex.  Or.  R.  201,  107 
S.  W.  52.  The  charge  also  saffidently  sub- 
mitted the  question  to  the  Jury  under  the 
circumstances  that  It  was  occupied  and  used 
as  a  residence  "at  the  time  of  the  burglary." 

[i,  •]  As  to  the  question  of  the  control 
and  ownership  of  the  house  burglarized,  ap- 
pellant contends  that  the  facts  shown  above 
and  the  law  la  In  effect  that  the  wife,  Mrs. 
Wells,  and  not  the  husband,  J.  T.  Wells, 
was  the  owner  and  In  such  control,  etc. 
Our  statute  (article  457,  C.  &  P.)  provides; 
"Where  one  person  owns  the  property.  &nd 
another  person  has  the  possession,  charge, 
or  control  of  the  same,  the  ownership  there- 
of may  be  allied  to  be  In  elthw.  •  •  * 
Where  it  Is  the  separate  proi>erty  of  a  mar- 
ried woman,  the  ownership  may  be  alleged 
to  be  in  her,  or  in  ber  husband.  •  •  •  " 
Section  4  of  the  act  of  1006  (Acts  29th  Leg. 
[lat  Ex.  Sees.]  c.  11)  of  our  election  law 
says:  "The  r^dence  of  a  single  man  Is 
where  be  usually  sleeps  at  night;  that  of 
a  married  man  is  where  his  wife  resides,  or, 
If  he  be  permanently  separated  from  his 
wife,  his  residence  is  where  be  sleeps  at 
night"  Our  Revised  avll  Statutes,  art 
2967,  declares  what  shall  be  the  separate 
property  of  the  wife,  but  as  to  such  It  pre- 
scribes, "hut  during  the  marriage  the  hus- 
band shall  have  the  sole  management  of 
all  such  property."  It  is  well  established 
under  the  dedslons  of  the  Supreme  Court 
that  the  homestead  of  the  husband  and  wife 
may  be  on  his  separate  property,  or  her  sep- 
arate property,  or  their  community  property, 
but  that  In  any  and  all  events  the  husband 
shall  have  the  management  and  control  of 
the  wife's  separate  property.  Unless  there 
Is  a  permanent  separation  and  abandonment 
by  the  wife  of  the  huaband,*the  wife  alone 
cannot  sell  or  dUpose  of  ber  separate  real 
property  without  the  Joinder  of  her  hus- 
band, and  more  particularly  If  it  Is  the 
homestead.  The  evidoice  recited  above,  we 
think,  without  controversy,  shows  that  not- 
withstanding the  husband  did  not  sleep  at 
his  and  his  wife's  residence  all  the  time,  but 
that  be  possibly  most  of  the  time  for  some- 
time prior  to  this  burglary  stayed  at  his 
daughter's,  apparently  as  a  matter  of  oon- 
renlence  to  him  In  the  conduct  of  his  busi- 
ness, yet  at  any  and  all  times  he  went  to 
his  residence  whenever  he  pleased,  and  stay- 
ed there  at  any  and  aU  times  that  suited 
Mm.   So  that,  in  our  opinion,  the  court  did 


not  commit  any  reversible  error  In  charging 
on  this  subject  as  contended  for  by  appel- 
lant, when  the  whole  charge  on  the  subject 
Is  taken  together,  which  is  always  necessary 
to  be  done. 

[7,  I]  Among  the  many  complaints  by  ap- 
pellant of  the  charge  of  the  court  Is  to  the 
charge  on  the  subject  of  allbL  The  charge 
above  copied  shows  what  the  court  charged 
on  this  subject  It  Is  the  settled  doctrine 
of  this  court  that  a  charge  on  alibi  is  on- 
necessary.  Jones  T.  State,  63  Tex.  Gr.  R 
131,  110  S.  W.  741,  126  Am.  St  Rep.  776. 
This  decision  has  been  followed  uniformly 
by  this  court  since  it  was  rendered.  The 
appellant  on  thhr  subject  requested  these 
two  special  charges  which  were  refused 
by  the  court  The  first:  *Trhe  defense  of 
an  alibi  Is  a  perfectly  legitimate  and 
legal  defense,  and  the  Jury  will  not  con- 
sider the    of  district  attorney  upon 

snch  defense,  and  they  should  acquit  the  de- 
fendant if  they  have  a  reasonable  doubt  as 
to  whether  defendant  was  in  the  house  at 
the  time  alleged  in  the  Indictment"  The 
other  la  this:  "If  the  Jury  have  a  reasons-, 
ble  donbt  as  to  whether  the  defendant  was 
the  actual  person  that  was  in  the  house  al- 
ibied to  have  been  entered,  then  they  will 
find  him  not  guilty."  The  first  of  these  spe- 
cial charges  was  clearly  improper  because 
it  was  upon  the  weight  of  the  testimony 
and  was  an  Improper  comment  upon  aK>el- 
lant's  defense  of  alibi,  but  whatever  was 
proper  In  It,  or  In  the  other,  was  substan- 
tially covered  by  the  diarge  of  the  court  on 
the  subject  of  alibi,  as  given,  and  especially 
as  the  Jury  were  expressly  charged  by  the 
court  that  the  burden  of  proof  vras  npon  the 
state,  and  that  "the  defendant  is  presumed 
to  be  innocent  until  his  guilt  is  established 
by  legal  evldoice  beyond  a  reasonable  doubt; 
and.  In  case  yon  have  a  reasonable  doubt  as 
to  defendant's  guilt  Tou  will  acquit  him 
and  say  by  your  verdict  'not  guilty.* "  And 
in  a  separate  paragraph,  as  shown  by  the 
charge  of  the  court  above  quoted,  which  fol- 
lows the  submission  of  the  case  to  tbe  Jaiy* 
they  are  told:  *  "If  yon  do  not  M>  beUerCb  yon 
will  acgnit  the  defendant" 

It  Is  unnecessary  to  furthor  takis  up  and 
discuss  seriatim  the  various  paragraphs  and 
sentences  in  the  diiarge  of  the  court  and  tbe 
many  and  various  objections  thereto  by  ap- 
pellant In  his  motion  for  new  trial.  We 
have  carefully  considered  all  these  matters, 
and  are  of  the  opinion  thst  none  of  tliaa 
show  reversible  error. 

Tlie  Jodgmcoit  wtU,  thersfW^  bs  ttOnaeO. 
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SICITH  r.  STATBL 

<Coiirt  of  Criminal  Appeals  of  Tezai.   Jnne  6, 

1©12.) 

1.  Houidin  (§  80&*>— MAmuuoHTKB— l}n- 

DKNCE— iNSTBUCnOHS. 

Where  there  was  evidence  that  decedent 
assaalted  accused  prodQcln;  pain  and  bloodshed 
and  aronrinar  his  passion  to  such  an  extent  as 
to  render  hu  mind  incapable  of  cool  reflection 
at  the  time  of  the  killing,  an  instruction  on 
manslaughter  must  state  what  constitutes  an 
adequate  cause  reducing  a  homicide  to  man- 
slaughter and  submit  the  issues  of  the  assault 
end  the  resulting  passion,  and  a  general  charge 
on  manslaughter  that,  while  provocation  must 
arise  at  the  time  of  the  homicide,  the  jury 
may  look  at  the  facts  to  determine  the  existence 
of  adequate  cause  and  whether  the  mind  of  ac- 
cused was  actnated  by  passion  arialiir  thsrefrom, 
was  Insufficient. 

[Bd.  Note.— £Vir  other  cases,  see  Homicide, 
Cent.  Dir.  K  649,  650.  652-W6;  Dec  Dig.  { 
309.*1 

2.  Criuiiul  Law  (i_  813*)— iHSTBUonoHS— 
AppLicABiLrrr  to  Facts. 

Tha  instmcttons  shonld  tw  a  pertinent  ap- 
plication of  the  law  to  the  facta,  and  not  merely 
a  general  definition  of  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dlff.  S  1979;  Dee.  Dig.  |  818.*] 

■  3.  HOHICIDB    (t  188*}— SCtr-DKnBKSB-^lVl- 
DENCB— AdHUMIBXLITT. 

Where  accused,  relylnx  on  aelf-defense  after 
showing  the  bed  reputation  of  decedent,  maj 
show  ttist  he  knew  of  his  personal  knowledge 
nnd  from  hearsay  of  several  attacks  made  by 
decedent  on  tlilrd  persona  with  a  knife,  and 
that  be  had  almost  killed  a  psrson,  to  explain 
bia  condition  of  mind  at  the  time  of  the  homi- 
cide. 

[EA.  Note.~For  other  cases,  see  Homicide, 
Oent.  Dig.  H  S91-897 ;  Dec.  Dig.  {  188.*] 

Appeal  from  Orlmlnol  District  Court,  Har- 
ris Coonty;  C  W.  Boblnson,  Judge. 

Henxy  Smith  wu  convicted  of  murder  in 
the  second  degree^  and  he  appeala  Beversed 
and  remanded. 

a  R  tane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  3.  Ai^ellant  was  convict- 
ed of  murder  in  the  second  degree ;  his  pun- 
ishment b^ng  assessed  at  fire  yeaiV  confine- 
ment in  the  penltraitiary. 

Qolte  a  number  of  exceptions  are  urged 
to  the  charge  of  the  court  in  n^rd  to  self- 
defense  and  manslanghter;  also,  that  the 
conrt  erred  in  charging  on  the  Issue  of  mnr- 
der  in  the  second  d^rea  It  Is  also  contend- 
ed the  evidmee  Is  not  soffldoit  to  snpport 
the  conviction  of  mnrder  In  the  second  de- 
gree. The  state's  case  Is  made  by  the  first 
-witness,  Frank  Boldtn.  It  la  shown  the  de- 
fendant, with  others,  was  engaged  in  a 
monte  game.  Appellant  was  owner  of  Uie 
monte  bank.  The  witness  Boldin  waa  paying 
off  the  bets  for  him  and  taking  In  the  money 
wbldi  was  won.  The  deceased  was  named 
Ike  Portly.  Witness  says:  "Ike  bet  foor 
bits  half  and  half,  and  Ike  loses  half  of  his 
four  bits.  I  gave  Ike  a  traarter  back,  and 
Ike  snatched  It  again  and  says,  'What  do 
you  want  to  take  my  money  for.'  Henry 


Smith  was  dealing  monte.  I  was  paying  for 
him.  and  Ike  was  betting.  He  bet  four  bits 
half  and  half,  and  loses  It,  and  I  take  the 
foor  bits,  and  Ike  grabbed  in  the  game,  tak- 
ing ont  a  handful  of  money,  and  I  said, 
'Ike,  don't  take  that  money,'  and  Henry 
started  getting  up.  At  that  time  he  was 
sitting  flat  down  on  the  ground.  When 
Henry  got  halfway  up,  Ike  jumped  up  right 
quick,  kicked  him  under  the  chin,  and  Ike 
commenced  getting  up,  and  Henry  still  get- 
ting up,  and  I  was  getting  the  money  up, 
and  Ike  started  towards  him.  I  said,  'Ike, 
let  the  boy  alone,'  and  Ike  came  on,  and  I 
said,  'Let  him  alone,'  and  Henry  got  up  and 
backed  on  off  from  him  about  10  steps,  and  I 
got  the  money  and  put  it  In  my  pocket,  and 
Ike  ran  to  him,  and  Henry  ran  his  hand 
back,  and  Ike  said,  'Poll  it,*  and  Henry  said, 
*I  am,'  and  Ike  said.  'Ptill  It,  you  black  son 
of  a  bitch,'  and  Henry  said.  *I  am  going  to 
poll  it,'  and  Ike  grabbed  me,  got  behind  me 
and  stood  up  behind  me,  and  Henry  said.  *I 
am  going  to  shoot,'  and  he  Just  kept  fol- 
lowing around.  I  could  not  do  anything. 
Ike  had  me  in  the  back.  Ike  was  holding 
me,  and  I  could  not  do  anything,  and  Henry 
said,  'Make  him  tarn  you  loose,'  and  I  said. 
*Ike,  turn  me  loose,'  and  Henry  said.  Turn 
him  loose,'  and  I  said,  'Ike,  turn  me  loose,' 
and  Ike  said,  'I  ain't  going  to  do  It,'  and 
Hearj  said,  'If  you  don't  make  him  turn 
you  loose,  I  am  going  to  kill  you  both,'  and 
I  was  a  better  man  than  he  was,  and  I 
broke  loose  from  him,  and  then  the  shooting 
commenced."  Deceased  was  shot  In  the  leg 
first  right  above  the  knee,  and  the  next  shot 
struck  him  In  the  groin,  and  he  felL  Appel- 
lant fired  four  more  shots.  This  is  the  sub- 
stance of  the  state's  case.  In  fact,  this  was 
the  only  witness  used  by  the  state. 

Appellant  proved  by  Boone,  a  city  detec- 
tive, that  he  knew  deceased  In  his  lifetime, 
and  had  known  him  for  three  or  four  years, 
and  stated.  In  regard  to  his  reputation,  that 
he  had  heard  of  him  as  being  a  fighting 
negro,  that  he  was  a  fighter,  and  his  reputa- 
tion was  bad.  The  state  at  this  point  ad- 
mitted the  reputation  of  deceased  to  be  bad 
and  that  he  was  a  violent  and  dangerous 
man.  Williams,  who  was  one  of  the  parties 
present  at  the  game,  testified  he  knew  de- 
ceased. His  testimony  is  practically  the 
same  as  the  witness  Boldin  in  reference  to 
the  game  and  as  to  the  beginning  of  the 
difficulty.  He  says  that  appellant  gave  Port- 
ley  two  bits  change,  and  deceased  said,  "Qlve 
me  my  mon^,  you  black  son  of  a  bitch,"  and 
snatched  In  the  game,  and  Frank  said,  "Don't 
do  that,  fellow,  that  Is  my  mon^."  and  he 
said  "Don't  you  like  It,  you  black  son  of  a 
bitch,"  and  grabbed  Henry  and  kicked  him 
In  the  Jaw,  and  drew  a  knife  on  Henry,  and 
Frank  Boldin  got  between  them  and  said, 
"Don't  do  that,"  and  Henry  said,  "Break 
loose  from  that  fellow,"  and  Frank  got 
loose,  and  Henry  abot  Portley,  and  WUliams 
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says  be  ran.  At  the  time  appellant  shot 
Portley,  Portley  was  trying  to  get  to  him 
with  hia  knife.  The  knife  was  open.  Ac- 
cording to  this  witness,  appellant  did  not 
shoot  or  attempt  to  shoot  until  deceased  was 
advancing  on  him  with  the  knife.  Fred 
Perkins  also  testlfled  for  the  defendant  that 
he  was  an  eyewitness  to  the  transaction,  and 
he  described  it  about  as  did  the  other  wit- 
nesses np  to  the  beginning  of  the  dlfflcnlty. 
He  says  that,  at  the  time  deceased  reached 
for  the  money  and  grabbed  it,  defendant  said, 
"Don't  grab  my  money  like  that,"  and  de- 
ceased saidt  "Ton  black  son  of  a  bitch,"  and 
kicked  him  in  the  chin  somewhere,  "and 
after  he  kicked  blm  he  opened  a  big  pearl 
knife,  single  blade,  about  that  long,  and 
made  to  him,  this  boy  Henry,  and  Frank 
grabbed  him,  Frank  Boldln  grabbed  him,  and 
at  that  time  Henry  got  np,  and  after  that 
Henry  pnlled  his  gun.  He  had  Frank  be- 
tween him  and  Henry.  Ike  had  Frank  hold- 
ing him,  or  Frank  was  holding  Ike  between 
Henry,  and  Ike  still  had  the  knife  in  his 
hand  raised  above  his  shonlder.  It  was 
open.  He  said,  'Ton  get  your  big  pistol, 
yon  jnst  got  to  shoot,'  Just  like  that"  Ac- 
cording to  this  witness,  deceased  was  acting 
as  though  he  was  trying  to  get  a  chance  to 
"run  Into  him  (defendant).  He  was  taking 
a  chance  to  nm  Into  him.  Had  his  knife 
op  like  that.  Henry  had  not  shot  him  before 
that  time." 

Appellant  testified  In  his  own  behalf.  He 
says  that  he  went  down  to  the  place  where 
the  monte  game  was,  carrying  his  pistol  be- 
cause a  party  wanted  to  buy  it  from  him. 
The  name  of  the  party  was  Jackson,  who 
told  appellant  to  meet  him  at  the  point  desig- 
nated and  he  would  take  the  pistol.  After 
they  got  there,  they  engaged  in  the  game, 
and  he  was  dealing,  and  Frank  Boldln  was 
paying  ott  the  bets  and  taking  in  the  money 
for  him.  The  trouble  came  up  over  a  bet,  as 
indicated  by  the  other  witnesses.  They  had 
some  rather  warm  conversation  about  the 
matter,  when  deceased  called  him  a  "black 
son  of  a  bitch,"  and  asked  him  If  he  did  not 
like  It,  and  he  said,  "No,"  and  deceased  then 
kicked  him  and  kicked  out  one  of  his  teeth. 
He  had  to  have  It  pulled  out  the  next  day. 
He  says  that  gave  him  pain  and  his  Up  was 
swollen  on  account  of  it.  Witness  Boldln 
caught  the  deceased  and  told  him  not  to  cut 
him  (the  defendant),  and  deceased  says,  "I 

will  kill  him,  the  black  ,"  using  a  very 

vulgar  term.  Defendant  further  testified 
that  deceased  had  a  knife  In  his  band  with 
a  blade  about  inches  long,  and  that  Mr. 
Fife  and  Mr.  Daniels  now  have  the  knife. 
He  states  that  he  did  nothing  until  after  he 
was  kicked  on  the  jaw;  that  he  was  sitting 
down  when  deceased  kicked  him,  and  got  np 
and  backed  off,  and  deceased  starred  to- 
wards him  with  his  knife  in  his  hand,  stat- 
ing that  he  would  kill  him,  the  black  ; 

that  deceased  was  trying  to  get  to  him  all 
the  time,  and  tore  witness  Boldin's  shirt  otT 


trying  to  get  to  him  (defmdant),  and  be 
thought  deceased  intended  to  kill  htm  and 
would  have  killed  him  if  he  had  gotten  to 
him,  because  he  had  stabbed  a  couple  of 
white  men  previous  to  that  He  says  he 
did  not  shoot  deceased  until  after  deceased 
attempted  to  cut  him,  and  at  the  time  he 
did  shoot  he  was  coming  to  Mm  with  his 
knife.  There  were  some  contradictions  of 
some  of  the  witnesses;  their  statements  dif- 
fering somewliat  out  of  court  from  those 
stated  in  court  It  seems  that  the  parties 
were  all  friendly,  and  there  had  been  no 
trouble  between  them  prior  to  this  immediate 
transaction.  Another  witness  named  Charley 
Boldln  testified  that  he  was  on  his  way  to 
the  toilet  and  heard  deceased  ask  defendant 
for  some  change,  when  defendant  told  him 
he  would  give  him  the  change,  and  deceased 
snatched  the  money  out  of  Henry's  hands 
and  "hauled  off  and  kicked  him  In  the  face 
and  neck  here  somewhere,  and  ran  his  hand 
In  his  pocket  and  pulled  out  a  pearl  knife 
and  opened  It,  and  Henry,  when  he  staggered 
back,  pulled  out  a  pistol,  and  I  broke  and 
run.  I  did  not  see  any  more  after  that 
That  is  all  I  know.  Frank  was  sitting  in 
front  of  Henry  when  Ike  pulled  out;  this 
knife." 

[1]  1.  The  court  gave  a  general  charge 
on  manslaughter  to  the  etTect  that,  while 
the  provocation  must  arise  at  tiie  time  of  the 
homicide,  yet  they  could  look  to  all  the  facts 
and  circumstances  to  determine  the  adequate 
cause  as  to  whether  it  existed,  and  wheth- 
er or  not  the  mind  was  actuated  by  pas- 
sion arising  from  the  cause.  This  was  the 
only  application  of  the  law  to  the  facts  of 
manslaughter.  Qeneral  definitions  were  giv- 
en, and,  among  others,  it  was  stated  that  an 
assault  and  battery  causing  pain  and  blood- 
shed would  be  adequate  cause;  but  this  mat- 
ter was  nowhere  submitted  to  the  jury.  It 
was  simply  stated  as  one  of  the  general  def- 
initions. The  only  application  of  the  law  to 
the  facts  was  as  above  stated.  The  charge 
on  manslaughter  is  not  snflSdent  Wherever 
the  Btatote  makes  a  certain  tiling  adequate 
cause,  or  certain  conditions  existed,  that  is, 
defined  to  be  adequate  cause,  and  tbe  facts 
show  the  existence  of  it  at  the  time  of  the 
difficulty,  this  must  be  submitted  to  tbe 
Jury,  and  they  must  be  instructed  In  regard 
to  the  statutory  adequate  cause.  The  Jury 
is  not  authorized  to  find  whether  this  Is 
adequate  cause  or  not  The  statute  makes  It 
an  adequate  cause,  and  the  Jury  should  not 
only  have  been  told  that  it  was  an  ade- 
quate cause,  but  tbey  should  have  been  lit 
structed  that  U  the  deceased  committed  an 
assault  and  battery  upon  appellant,  produc- 
ing pain  or  bloodshed,  and  this  aroused  his 
passion  to  such  an  extent  as  to  render  tbe 
mind  incapable  of  cool  reflection,  then  they 
should  convict  'him  of  po  higher  offense 
than  manslaughter. 

[2]  We  wish  to  state  here  that  the  \a- 
structions  to  ttie  Jury  should  be  a  pntin«t 
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Application  of  the  law  to  the  facts  of  the 
case,  and  not  some  general  definition  of  law, 
or  general  statement  of  legal  proposltionB, 
bnt  it  Bhoald  be  a  direct  application  of  the 
law  to  the  facts  of  the  case. 

[3]  2.  There  la  another  question  saggeeted 
by  this  record  by  a  hill  of  exceptions  that 
we  desire  to  notice.  While  the  file  mark  of 
the  clerk  la  not  placed  npon  the  bill  of  ex- 
ceptions, yet  It  Is  shown  the  bill  was  pre- 
.sented  to  and  approved  by  the  judge  on  the 
0th  of  Jannary,  and  conrt  did  not  adjourn 
ontll  the  3d  of  February.  This  may  be  an 
overslgtat  of  the  clerk  or  not  Be  that  as  it 
may.  inasmuch  as  the  case  will  have  to  be 
tried  again,  we  desire  to  call  the  court's  at- 
tention to  a  matter  set  up  in  the  bUI.  It  re- 
cites that,  while  defendant  was  testifying 
In  bis  own  behalf,  he  was  asked  the  follow- 
ing question:  "Do  you  know  of  your  own 
knowlec^  of  the  deceased  having  cut  or 
stabbed  any  other  person?"  to  wlilch  ques- 
tion counsel  for  the  state  objected  on  the 
ground  that  defendant  had  already  proved 
the  general  repiitatlon  of  the  deceased,  and 
the  court  sustained  the  objection  and  ex- 
cluded the  testimony.  He  would  have  prov- 
ed, had  he  been  permitted  to  do  so,  that  he 
knew  of  his  own  personal  knowledge  and 
from  hearsay  of  several  attacks  made  by 
deceased,  Ike  Portley,  on  several  persona 
with  a  knife,  and  that  Ike  Portley  had  stab- 
bed a  white  man  by  the  name  of  Morris 
some  time  prior  to  his  (deceased)  death,  and 
nearly  killed  the  white  man,  and  that  he 
had  attacked  with  a  knife  several  other  per- 
sons. This  testimony  was  offered  for  the 
purpose  of  showing  the  defendant's  knowl- 
edge of  the  character  of  the  deceased,  and 
further  to  show  that  he  was  being  assault- 
ed or  about  to  be  assaulted  by  the  deceased 
with  a  knife,  and  by  reason  of  the  fear  of 
his  own  life,  and  taking  into  consideration 
the  character  and  the  acts  of  the  deceased 
of  assaults  on  other  persons,  caused  him 
to  act  as  he  did.  The  court  seems  to  have 
sustained  the  state's  objection  upon  the 
ground  that  the  defendant  had  already 
proved  the  general  reputation  of  deceased, 
and  therefore  could  not  prove  these  specific 
acts,  etc.,  tendered  through  himself  as  a 
witness.  In  this  we  think  the  court  was  in 
error.  See  Branch's  Crlm.  Law,  f  473,  for 
collation  of  authorities.  Mr.  Branch,  In  his 
work  on  Criminal  Law,  correctly  and  terse- 
ly states  the  rule  and  dtes  the  cases. 
Among  other  things,  he  states:  "Defendant 
Is  entitled  to  introduce  in  evidence  any  fact 
known  to  him  prior  to  the  homicide,  hear- 
say or  not,  which  would  go  to  explain  hla 
condition  of  mind  at  the  time  of  the  homi- 
cide and  hla  grounds  for  apprehension  as 
against  his  adversary."  Dodson  v.  State, 
44  Tex.  Cr.  R.  204,  70  S.  W.  989;  Ball  v. 
State,  29  Tex.  App.  125,  14  S.  W.  1012.  He 
again  states  this  rule:  "Defendant  is  enti- 
tled to  have  In  evidence  any  fact  which  tends 


to  prove  the  good  faith  of  his  belief  that  he 
believed  he  was  In  danger  from  the  de- 
ceased." Dodson  V.  State,  44  Tex.  Cr.  R. 
204,  70  S.  W.  969.  "If  self-defense  is  an  la- 
sue,  defendant  may  prove  anything  known 
to  him  prior  to  the  homicide  about  de- 
ceased as  going  to  show  why  defendant  act- 
ed. Proof  of  spedflc  acts  of  violence  com- 
mitted by  the  deceased  on  others  is  admis- 
sible, if  defendant  knew  of  them  prior  to 
the  homicide,  to  show  who  was  probably  the 
aggressor,  and  to  show  the  state  of  mind  of 
the  defendant,  and  to  shed  light  npon  the 
standpoint  of  the  defendant"  Chllders  v. 
State,  30  Tex.  App.  160,  16  S.  W.  903,  28 
Am.  St  Hep.  889;  Crow  v.  State,  48  Tex. 
Cr.  R.  420,  88  S.  W.  814;  Spencer  v.  State, 
59  Tex.  Cr.  R.  217.  128  8.  W.  122;  Poer 
V.  State,  67  S.  W.  600;  Rufesell  v.  State,  11 
Tex.  App.  288 ;  Brunet  v.  State,  12  Tex.  App. 
521;  Spangler  v.  State,  41  Tex.  Cr.  R.  4S0, 
55  S.  W.  326;  Skaggs  v.  State,  31  Tex. 
Cr.  R.  664,  21  S.  W.  257.  The  quotations 
above  from  Mr.  Branch's  work  on  Criminal 
Law,  in  hla  tersely  stated  way,  correctly 
present  those  questions,  and  the  authorities 
are  cited  to  support  the  proposition.  Uptm 
another  trial  this  evidence  should  be  ad- 
mitted before  the  Jury. 

Tite  Judgment  Is  reversed,  and  Uie  came 
Is  remanded. 


OVERCASH  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.  Ha; 
22,  1912.    On  Motion  for  Rehear- 
in?.  June  19,  1012.) 

1.  HoMicinE  (I  307*)— Second  Dsobek  Uub- 
DEB— iNSTRUCTio  NS— Form. 

An  instruction  that  if  the  jury  believed 
from  the  evidence  beyond  a  reasonable  doubt 
that  defendant  killed  deceased  by  shooting  him 
with  a  gun,  bnt  did  not  believe  from  the  e^- 
dence,  beyond  a  reasonable  doubt  that  the  kill- 
ing was  done  with  express  malice  as  previously 
defined,  and  unless  the  jary  believed  that  the 
evidence  tended  to  reduce  the  offense  to  man- 
slaughter or  to  Justify,  mitigate,  or  excase  de- 
fendant's act  then,  from  soch  anlawful  and 
intentional  killing,  the  law  would  Imply  mal- 
ice, and  the  killing  would  be  marder  In  tiie  sec- 
ond degree,  and  if  tiie  Jary  so  foand,  beyond 
a  reasonable  donbt  they  could  convict  de- 
fendant of  that  offense  and  assess  his  punish- 
ment etc..  was  not  objectionable  as  denying  to 
defendant  the  presumption  of  innocence  and 
reasonable  doubt  on  the  testimony,  in  that  the 
jury  were  instructed  to  convict  accused  of  mur- 
der In  the  second  degree  unless  they  believed 
that  the  evidence  tended  to  reduce  the  offense 
to  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  {|  63S-641;  Dec.  Dig.  |  807.*] 

2.  HouiciDB  a  800*>— iNnsuoTzoHs— Sble- 
Defense. 

Where  the  court  gave  a  foil  Instruction  on 
self-defense  as  applicable  to  the  facts,  and 
charged  that  the  burden  was  on  the  state  to  es- 
tablish the  defendant's  guilt  by  legal  e'^ence 
beyond  a  reasonable  doubt  applyUig  the  doc- 
trine of  reasonable  doubt  to  each  grade  of  the 
offense,  an  instruction  correctly  defining  man- 
slaughter, and  charging  ttiat  if  the  Jury  be- 
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lieved  beyond  a  reasonable  doabt  that  tbe  kill- 
ing took  place  under  such  circumatances,  and 
not  in  defendant's  lawful  self-defense,  they 
should  conTict  him  of  manslaughter,  was  not 
objectionable  as  shiftins  the  burden  to  defend- 
ant to  show  that  the  killing  was  in  self-de- 
fense. 

[ICd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  614,  616-620,  622-630;  Dec. 
Die.  1  3(0.*I 

3.  HOMICIDB     (I  800*)— SBLFf-DEraNSB— IH- 
8TBUCTI0NB. 

Where  the  evidence  showed  that  the  fatal 
flibot  was  the  first  one  fired  by  accused,  end 
that  additional  shots  were  fired  while  deceased 
was  apparently  retreating,  the  court  properly 
charged  that  if  the  jury  believed  from  the  evi- 
dence, under  previous  charges  correctly  sub- 
mitting  the  law  of  self-defense,  that  defendant 
or  G.,  who  participated  with  him  in  the  killing, 
was  justified  in  firing  the  shot  that  killed  de- 
ceased, if  any,  tb^n  the  sufoseqaent  shots  fired 
by  defendant,  if  any,  were  immaterial  in  that 
defttidant  was  entitled  'to  continue  to  fire  so 
long  as  danger,  real  or  apparent,  considered 
from  bis  standpoint,  continued  to  exist. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Oent.  Dig.  U  614,  ^6-620,  622-6S0;  Dec.  Dig. 
I  800.*] 

Appeal  from  DlBtrict  Court,  Haskell  Coun- 
ty; J(dm  B.  Thomu,  Judge. 

W.  J.  OT«rcatii  was  conrlctea  of  murder 
In  the  second  d^ree.  and  be  appeals.  Af- 
firmed, and  rehearing  dmled. 

Cunningham  &  Oliver,  of  Abilene,  B^ton 
&  MurchisoD,  of  Haskell,  Ben  Reynolds,  of 
Throckmorton,  and  Groodson  &  Qoodson,  of 
Comanche,  for  appellant.  G.  E.  Lane,  Asst. 
Atty.  Gen.,  Jas.  P.  Stinson,  Dlat  Atty.,  of 
Anson,  T.  J,  Wright,  of  Throckmorton,  Jas. 
P.  EJnnard.  of  Haskell,  and  Higglns.  Hamil- 
ton &  Taylor,  of  Snyder,  tor  the  State. 

HARPER,  J.  Appellant  was  Indicted  for 
murder,  and  when  tried  he  was  convicted  of 
murder  In  the  second  degree,  and  hla  pnn- 
ishment  assessed  at  15  years'  confinement  In 
the  penitentiary. 

This  is  a  companion  case  of  Condron 
State,  ISS  S.  W.  594,  and  the  facts  are.  In 
the  main,  the  same.  It  was  in  evidence  that 
deceased  had  a  warrant  commanding  him  to 
arrest  A.  O.  Condron  upon  the  charge  of 
unlawfully  carrying  a  pistol.  In  addition  to 
the  testimony  on  the  former  trial  In  this 
case,  It  is  shown  that  Just  a  short  time  be- 
fore the  homicide  api>ellant  was  seen  loading 
firearms,  and  the  testimony  was  perhaps 
more  emphatic  in  showing  ill  will  existing 
betwe^  appellant  and  the  deceased  sherifT. 
The  evidence  for  the  state  would  show  that, 
when  appellant  and  Condron  saw  deceased 
and  Deputy  Sheriff  Nichols  coming,  they 
retired  into  the  feed  store  and  armed  them- 
selves, one  with  a  shotgun  and  the  other 
with  a  pistol,  and  the  testimony  would  prove 
that  appellant  killed  deceased,  shooting  him 
with  thjg  shotgun.  There  Is  a  sharp  conflict 
In  the  testimony  as  to  who  fired  the  first 
shot,  and  the  incidents  attradaut  upon  the 
opening  of  hostilities.   The  state's  evidence 


would  make  it  dear:  *^at  wbra  a^ellant 
and  Condron  saw  tbe  officers  coming,  Ckm- 
dron  remarked,  Tonder  comes  the  God  d&mn 
sons  of  bitches  now/  wh^  tb^  armed  tlirai- 
selves.  That  when  Sheriff  Sporlock  and  bis 
deputy  approached  the  feed  store,  SherifT 
Spurlock  said  to  Mr.  Condron,  'Albert,  I 
have  a  writ  for  your  arrest.'  ajid  C3ondron 
replied:  'By  God  I  away  from  here  witit 
It'  When  Condron  made  that  remark,  be 
just  motioned  his  left  hand,  that  way  (dem- 
onstrating). Whrai  Overcash  said,  *I>on*t 
come  another  damn  step,'  Nichols  says  he 
and  Spurlock  did  not  do  anythtag,  as  th^ 
had  stopped  at  that  time.  Immediately  after 
C(mdron  had  said,  Take  the  damned  thing 
and  get  away  from  here,*  then  Orercasb 
started  to  rise  up  out  of  his  chair,  and  when 
he  got  something  about  half  straight  he  shot 
with  a  shotgun."  A  number  of  witnesses 
for  the  state  say  that  the  shotgun  fired  first, 
while  the  witnesses  for  appellant  are  equally 
as  positive  and  say  that  the  pistol  was  first 
fired  by  Sheriff  Spurlock,  and  the  appellant's 
testimony  would  Indicate  the  officers  did  not 
make  known  their  mission.  The  grounds  In 
the  motion  for  new  trial  assail  almost  each 
and  every  paragraph  of  the  charge  of  the 
court  No  special  charges  were  requested, 
and  no  ezceptions  reserved  to  the  introduc- 
tion of  testimony. 

[1]  1.  The  charge  on  murder  In  the  second 
degree  Is  assailed  on  the  ground  that  It  de- 
nies to  defendant  tbe  presumption  of  inno- 
cence and  the  reasonable  doubt  on  the  tes- 
tlmouy.  In  that  the  Jury  are  instructed  to 
convict  defendant  of  mnrder  in  the  second 
degree  unless  they  beUeve  that  the  evidence 
tends  to  reduce  the  offense  to  manslaughter. 
The  paragraph  criticised  reads:  "If  you  be- 
lieve from  the  evidence  in  this  case  beyond 
a  reasonable  doubt  that  in  Throckmorton 
county,  Tex.,  on  or  about  the  1st  day  of 
October,  A.  D.  1910,  W.  J.  Overcash  did  un- 
lawfully kill  J.  G.  Spurlock  by  shooting  blm 
with  a  gun,  but  should  not  believe  from  the 
evidence,  l)eyond  a  reasonable  doubt  that  the 
killing  was  done  with  express  malice  (as 
hereinbefore  defined),  and  unless  yon  be- 
lieve that  the  evidence  under  the  law  as 
given  you  in  this  charge  tends  to  reduce 
the  offense  to  manslaughter,  or  to  Justly, 
mitigate,  or  excuse  tbe  defendant's  act  then 
from  such  unlawful  and  Intentional  killing, 
the  law  would  imply  malice,  and  the  killing 
would  be  upon  implied  malice,  and  would 
be  murder  In  the  second  degree,  and  If  you  so 
find  beyond  a  reasonable  doubt  you  will  con- 
vict the  defendant  of  murder  of  the  second 
degree  and  assess  his  punishment  at  con- 
finement in  the  penitentiary  for  any  numbet 
of  years  you  may  agree  upon,  provided  it  be 
for  not  less  than  five." 

This  paragraph  is  a  virtual  copy  of  the 
charge  on  murder  In  tbe  second  degree  ap- 
proved by  this  court  In  Miller  v.  State,  32 
Tex.  Cr.  R.  319,  20  S.  W.  1108.   It  correctly 
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defines  "Implied  malice"  M  applicable  to 
tbe  eridence.  and  In  the  remaining  portions 
of  the  charge  tella  the  jury,  "If  th^  so  find 
beyond  a  reasonable  doubt,"  defendant  would 
be  snllty  of  murder  in  the  second  degree. 
We  have  carefully  read  the  authoritiea,  among 
them  Smith  t.  State.  0  Tex.  App.  IGO.  and 
other  cues  In  that  rolume  dted  by  appel- 
lant, and  they  do  not  sustain  his  contention. 
In  the  case  of  Best  t.  State,  58  lex.  Cr.  B. 
33(K  125  &  W.  908^  tUa  court  laid  down  a 
form  and  recommended  Its  nsct  and  in  it  used 
almost  the  exact  langoaae  criticised  in  this 
enlarge.  See.  also,  Barton  r.  State,  63  Tex. 
Cr.  R.  445,  m  a  W.  1012:  UcGratb  t.  State, 
35  Tex.  Cr.  B.  424,  84  S.  W.  127.  Ml;  Car- 
aon  T.  States  67  Tex.  Cr.  B.  896,  128  S.  W. 
sea  18«  Am.  St  Bflp.  881;  Smith  t.  State* 
46  Tex.  Cr.  B.  658,  78  &  W.  694;.  Pratt  T. 
State*  12T  8.  W.  828;  DoogUiBS  t.  State,  8 
Tex.  AvP'  520;-  Thomas  t.  State.  45  Tex. 
Cr.  B.  Ul,  74  8.  W.  86;  CUrk  j.  State,  56 
Tex.  Cr.  B.  293,  120  a  W.  179;  Waters  r. 
State.  54  Tex.  Cr.  B.  822,  114  8.  W.  628. 

[2]  2.  The  court,  in  his  diarge  on  man- 
slaughter, correctly  d^ned  that  offense  and 
Instructed  the  jury  tha^  If  they  beUerod  be- 
yond a  reasonable  doubt  that  the  UUlng  took 
place  under  such  circumstances  (and  not  in 
his  lawful  self-defense),  they  would  convict 
him  of  manalaughter.  The  criticism  Is  again 
made  that  this  shifts  tile  burden  to  defoid- 
ant  to  show  that  tbe  killing  was  In  self -de- 
foiae.  The  court  gare  a  full  and  complete 
chuie  tm  aelf-defaise  as  applicable  to  tbe 
facts,  and  when  we  read  the  charge  as  a 
wbole  It  Is  not  subject  to  this  criticism.  This 
form  of  chai^  has  bem  so  frequently  ap- 
proved we  hardly  deem  It  necessary  to  dte 
tbe  authorities;  but  see  Clark  t.  SUte,  66 
Ter.  Cr.  E.  288.  120  S.  W.  180,  and  authori- 
ties above  cited.  These  decisions  also  apply 
to  the  third,  fourth,  fifth,  and  sixth  grounds 
of  appellant's  motion  for  a  new  trial,  and 
these  paragraphs  of  the  charge  do  not  place 
the  burden  of  proof  upon  appellant,  nor  de- 
ny him  of  any  of  his  rights.  When  we  read 
the  charge  as  a  whole,  It  places  the  entire 
burden  upon  the  state  to  prove  defendant 
guilty  of  any  offense,  and  correctly  presents 
manslaughter  as  a  defense  to  the  charge  of 
murder,  as  well  as  the  right  to  be  acquitted 
if  he  acted  in  defense  of  himself  from  what 
It  reasonably  appeared  to  him  to  be  danger 
threat^ilng  his  life  or  some  serious  bodily 
Injury.  As  applicable  to  many  of  the  ques- 
tions presented  in  the  first  stz  assignments, 
we  would  call  attention  to  the  fact  that  the 
court  charged  the  jury:  "The  burden  rests 
upon  the  state  to  establish  the  guilt  of  the 
defendant  by  l^al  evidence  beyond  a  rea- 
sonable doubt;  and  if,  after  considering  all 
of  the  evidence  before  you,  you  have  a  rea- 
sonable doubt  of  his  guilt,  you  will  acquit 
him;  but  if  the  evidence  satisfies  your  minds 
beyond  a  reasonable  doubt  of  the  guUt  of 
the  deffiiWIeBt  u  Charged  in  the  Indictment, 


then  you  will  convict  him  and  ascertain  from 
the  evidence,  under  the  charge  of  the  court, 
the  grade  or  degree  of  the  offense  under  the 
indictment,  of  which  he  is  guilty,  and  as- 
sess his  punishment  therefor  accordingly. 
Tou  are  further  Instructed  that  the  reason- 
able doubt  also  applies  between  the  different 
offenses  comprised  in  the  Indictment;  so  If 
you  find  the  defendant  guilty,  and  have  a 
reasonable  doubt  under  the  evidence  as  to 
what  offense  he  has  been  guUty  of,  If  any, 
you  will  resolve  such  doubt  In  favor  of  the 
defendant,  and  find  him  guilty  of  the  lesser 
and  lower  offense  as  between  such  offenses 
as  you  may  be  in  doubt  concerning.  The  de- 
fendant is  presumed  to  be  innocent  until  his 
guilt  is  established  by  legal  and  competent 
evidrace  b^ond  a  reasonable  doubt;  and.  If 
you  have  a  reasonable  doubt  as  to  his  guilt 
of  any  offense  comprised  in  the  indictment, 
you  will  acquit  the  defendant" 

[I]  8.  In  the  seventh  ground  of  the  motion 
for  new  trial  it  Is  Insisted  ttuit  the  court 
«m&  in  the  following  paragraph  of  his 
charge:  "If  you  believe  turn  the  evidence, 
under  the  foregoing  charges  of  the  court 
upon  the  law  -of  sdf-defense,  that  the  de- 
fendant, or  Condron,  was  Justified  in  firing 
the  shot  that  killed  the  deceased,  Spnrlock, 
if  any,  then  you  are  Instructed  that  the  sub- 
sequoit  shots  fired  by  the  ttefendant.  if  any, 
are  immaterial,  and  that  the  defen^^t  had 
the  right  to  continue  to  fire  so  long  as  dan- 
ger, real  or  apparent,  considered  frwn  the 
defendant's  standpoint,  continued  to  exist" 
Under  the  evidence  in  this  case  this  cbarge 
was  peculiarly  applicable,  and  It  would  per- 
haps have  been  error  not  to  have  given  It. 
The  evidence  would  show  that  the  fatal  shot 
was  the  first  one  fired  by  appellant,  and  it 
further  appearing  that  additional  shots  were 
fired  while  deceased  was  apparently  retreat- 
ing. If  this  charge  had  not  been  given,  ap- 
pellant perhaps  could  have  complained  that 
the  subsequent  shots  might  have  had  weight 
with  the  Jury  in  making  up  their  verdict. 
Branch's  Crlm.  Law,  |  452.  All  the  facts  and 
circumstances  which  are  claimed  could  or 
would  have  Justlfled  appellant  are  testified 
to  as  occurring  prior  to  the  first  shot  by  him, 
and  this  charge  Is  as  favorable  as  he  could 
have  requested.  Tbe  motion  for  a  new  trial 
as  a  whole  Is  a  criticism  of  the  different  par- 
agraphs of  the  charge  of  the  court,  insist- 
ing that  In  each  of  them  the  burden  of  proof 
Is  shifted;  that  defendant  Is  denied  the  pre- 
sumption of  Innocence  and  of  reasonable 
doubt  as  to  the  different  Issues  presented. 
We  do  not  deem  it  necessary  to  take  up  and 
discuss  each  of  such  assignments,  for  It  would 
be  but  a  repetition,  and  we  do  not  think, 
when  the  charge  is  read  as  a  whole,  such 
criticisms  have  any  merit  To  take  one 
isolated  sentence,  such  construction  might  be 
given  to  that  sentence;  but  take  the  connec- 
tion in  which  antt  sentokce  Is  given,  and  the 
charge  In  full.  It  does  not  appear  that  ap- 
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pellant  has  been  denied  the  reasonable  doubt 
as  to  his  Innocence,  nor  as  between  tbe  de- 
grees of  the  offense.  The  charge  Is  a  Tlrtnal 
copy  of  the  charge  In  the  case  of  Miller  t. 
State,  32  Tex.  Cr.  R.  819,  20  S.  W.  1103. 
and  which  charge  Is  copied  in  that  TOlnme 
of  the  reports,  and  which  was  pronounced  by 
Judge  Hurt  as  an  admirable  application  of 
the  law  in  this  character  of  case. 

We  are  dted  to  the  case  of  Owen  t.  State, 
68  Tex.  Cr.  R.  261,  125  S.  W.  406,  and  oth- 
er cases.  But  the  facts  in  this  case  do  not 
bring  this  case  within  the  rule  there  an- 
nounced. In  this  case  it  Is  shown  that  ap- 
pellant and  Gondroir  knew  that  .deceased  waa 
sheriff  of  the  county ;  in  fact,  Condron  bad 
made  tbe  race  against  him.  It  was  further 
shown  that  an;>ellant  and  Gondnm  knew  the 
object  of  the  visit  of  deceased  and  hia  deputy, 
for,  in  addition  to  Nlchola  testifying  that  the 
first  wo^  that  passed  ms  the  officra*  telling 
them  he  had  a  warrant  for  the  arrest  of 
Ckindron,  tt  was  shown  by  Derail  that  Just 
prior  to  the  oflkers  coming  down  to  the  feed 
storey  when  be  told  appellant  and  Condron 
that  'It  looks  like  the  officers  are  getting 
busy  uptomo,"  Condron  replied,  in  the  pres- 
eaioe  of  appellant:  "  'Well,  there  Is  Jnst  one 
tbing  sure,  by  God,  they  can't  talk  to  me  this 
eTmiag.  They  can  talk  to  me  Monday  morn- 
ing, bnt  they  can't  talk  to  me  this  eroilng. 
Me  and  Spnrlocfc  run  for  sheriff  hare  one  time, 
and  be  beat  me,  and  be  may  be  a  better  man 
one  way,  but,  by  Ood.  he  ain't  no  other  way.' 
Condron  went  on  and  said,  'As  &r  as  that 
God  danmed  long-l^ged  Nichols,  he  can't 
talk  to  me  at  all.'"  The  wltnesa  farther 
testified  that,  Just  after  making  this  re- 
mark,  Condron  looked  tomrd  the  court- 
house and  ssld,  "There  oomea  the  God 
damned  sons  of  bitches  now,"  when  both  he 
and  appellant  got  up  and  went  In  the  feed 
storey  irtiere  It  is  shown  there  waa  a  shot- 
gon  and  pistol.  This  witness  further  says 
that  the  first  report  he  heard  right  after 
this  was  a  shotgun,  and  appellant  Is  shown 
to  be  tbe  man  who  had  a  abotgnn  on  that 
day.  While  there  Is  some  conflict  as  to  the 
character  of  gun  that  waa  first  fired,  there 
can  be  no  contoitlon  made,  under  the  evi- 
dence in  this  case^  bnt  what  the  conversation 
detailed  by  Devall  took  place,  or  that  the 
remarks  were  made  as  herein  copied.  Thus 
it  la  shown  that  appellant  and  Condron 
knew  that  deceased  was  an  officer,  nnd  were 
aware  of  hIa  mission  In  coming  to  the  foed 
store;  ther^re  tbe  cases  dted  by  appel- 
lant are  not  In  point.  It  Is  true  this  infor- 
mation would  not  deprive  them  ot  tlu  r^bt 
to  defend  ttiemselves  if  the  ofikiers  by  their 
acts  or  conduct  led  appellant  to  believe 
that  bis  life  was  In  danger,  bnt  every  theory 
of  defense  aa  made  by  the  testimony  was 
fairly  and  fully  presented  In  tbe  charge  of 
the  court 

Paragraph  19  did  not  limit  a^ipellant^s 
rights  to  the  grounds  therein  stated;  but 
this,  with  tbe  other  paragraphs,  presented 


every  phase  of  the  law  as  applicable  to  bis 
defense,  and  paragraph  19,  when  read  in 
connection  with  paragraph  32,  where  19  Is 
applied,  presents  the  question  both  from  tbe 
standpoint  of  actual  and  apparent  danger. 
In  other  paragraphs  the  court  charged  the 
Jury: 

"If  you  believe  from  the  evldatce  that 
the  defendant,  W.  3.  Overcash,  did  kill  the 
deceased  at  tbe  tlme^  place,  and  in  tbe  man- 
ner chafed  in  this  Indictmoit,  bnt  should 
further  believe  ttom  tbe  evidrace  that,  at 
the  time  W.  J.  Overcash  fired  with  a  shotgun, 
the  first  shot  fired  by  him,  if  yon  bdleve 
he  fired  any  shot,  that  the  sheriff  or  Ua 
deputy  were  attempting  to  use  upon  bim,  or 
A.  O.  Condron,  a  deadly  weapon,  or  by  some 
act  done  by  said  Spurlock  or  Nichols  at  the 
time  reasonably  indicated  to  the  dafendont 
and  created  In  the  mind  of  the  defendant,  a 
reasonable  expectation  or  fear,  tSiat  tb^  were 
or  eltb^  of  them  was  about  to  make  an  on- 
tawful  attack  upon  the  defendant,  or  upon 
A.  O.  Ctmdron,  with  a  deadly  weaptm  calcu- 
lated to  iwoduce  death  or  serious  bodily  In- 
Jury,-  then  It  would  be  presumed  from  sudi 
acts  that  th^  Intended  to  make  use  ot  such 
weapon  to  kill  the  defendant,  or  said  Con- 
dron, or  to  inflict  serlons  bodUy  Injury  upon 
him,  or  them,  and  yon  will  in  such  case,  it 
yon  BO  brieve,  acquit  the  dOCHidant  as  hav- 
ing acted  In  self-d^mse^  or  In  d^eose  of  oii- 
other. 

"If  the  acts  of  spurlock  or  Nichols  wen 
such  as  to  Justify  the  d^tadant  in  killing 
Spurlock,  nnder  the  law  of  self-defense,  oa 
given  you  in  charge^  then  nelth»  the  de- 
fmdant  nor  Condron  undw  the  law  were 
required  to  retreat  in  ord«  to  avoid  tlw 
necessity  of  killing  the  deceaaed. 

"If  you  believe  from  the  evidence  that 
the  deceased  ^rlocft  and  Lk  W.  Nichols, 
when  they  appeared  In  sight  of  the  defend- 
ant before  the  door  of  his  grain  store,  by 
some  act  done  by  them  or  dther  of  th«n,  in- 
dicated a  presoit  purpose  and  an  Immediate 
Intention-  to  use  upon  the  defendant  or  A. 
O.  Condron  a  weapon  or  weapons  whidi 
might  pn^bly  cause  death  or  serious  bodily 
injury  to  either  the  defendant  or  A.  O. 
Condron,  or  If  the  acts  of  said  SporloA 
or  Nldiols,  elthw  when  tBikea  alone  or  In 
connection  with  all  the  oUier  facts  and  ar- 
cnmstances  In  evidence,  reasonably  so 
peared  to  tbe  defoidant  at  the  time,  from 
his  standpoint,  and  said  acts  of  the  deoesMd 
or  Nichols  at  the  time  -were  reasimably  cal- 
culated to  create  in  the  mind  of  the  defendr 
uit,  and  did  create  in  hia  mind,  the  reason- 
able expectation  or  tear  of  death,  or  serious 
bodily  injury  to  him  or  Condron,  and  if  you 
find  thai  and  there  the  defoidant  moved  br 
such  reasonable  expectation  or  fear  (If  he  waa 
so  moved)  of  death  or  serious  bodily  injury, 
klUed  the  said  Spurlock.  then  the  killing 
was  under  the  law  Justified  as  done  in  bis 
lawful  self-defeose.  or  in  defense  of  anothw, 
and  you  will  acquit  him.  if  yon  so  beUere 
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or  hare  a  reasonable  doabt  thereof,  eren 
though  tbe  danger  was  not  actual,  bat  appar^ 
eaitiy  so;  provided  the  danger  reasonablr  ap- 
peared to  the  defendant,  under  all  the  facts 
and  circamstancea  at  the  time,  to  be  real 
or  actual,  viewed  from  the  defendant's  stand- 
point." 

After  carefully  reviewing  each  assignment 
of  error,  and  reading  the  charge,  we  are  of 
the  opinion  that  the  trial  Judge  very  aptly 
and  correctly  applied  tbe  law  to  the  evidence 
in  this  case,  and  there  is  no  error  which 
would  call  for  a  reversal  of  the  case.  Even 
If  there  were  some  verbal  Inaccuraclra,  yet 
the  evidence  In  this  case  would  show  that 
appellant  was  guilty  of  murder  In  the  sec- 
ond degree  or  acted  in  his  necessary  self- 
defense,  and  the  conrt  fairly  submitted  that 
issue. 

Tbe  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

Appellant  has  filed  an  able  brief  in  connec- 
tion with  his  motion  for  rehearing,  and  cites 
ns  to  many  cases.  We  did  not  take  up  and 
analyze  each  decision  dted  by  him  in  tbe 
original  opinion.  Appellant,  while  he  does 
Dot  dispute  that  the  diarge  given  In  this 
rase  Is  almost  an  exact  copy  of  the  charge 
gi\en  in  the  Miller  Case,  dted  In  tbe  orig- 
inal opinion,  yet  he  insists  that  the  opinion 
Id  that  case  and  the  opinion  in  this  case,  and 
cases  cited  herein,  are  in  conflict  with  some 
other  decisions  of  this  court  He  cites  as  to 
the  cases  of  Smith  v.  State,  9  Tex.  App.  150 ; 
Kobertaon  v.  State,  0  Tex.  App.  209;  Blocker 
V.  State.  9  Tex.  App.  279;  Wallace  v.  State, 
9  Tex.  App.  299.  By  reference  to  all  those 
coses  it  will  be  seen  that  the  court  was  crit- 
icising the  definition  of  "reasonable  dou£t" 
as  given.  In  this  case  the  court  did  not  give 
any  definition  of  reasonable  doubt,  but 
charged  the  Jury:  **The  defendant  Is  pre- 
sumed to  be  Innocent  until  his  guilt  Is  ee- 
tablistaed  by  l^al  evidence  beyond  a  reason- 
able doubt,  and  if  you  liave  a  reasonable 
doubt  as  to  his  guilt  of  any  offense  compris- 
ed in  the  Indictment,  yon  will  acquit  the  de- 
fendant" This  charge  Is  in  the  language  of 
tbe  Code  of  Criminal  Procedure  (article  78tQ 
and  la  In  conformity  with  the  decisions 
above  dted  by  blm.  He  also  refers  us  to  the 
case  of  Gomegya  v.  State,  137  S.  W.  349, 
an  opinion  rendered  by  the  writer  of  this 
opinion.  In  this  case,  in  applying  the  law  of 
reasonable  doubt  to  tbe  whole  case,  the  lan- 
guage appended  to  It  In  the  Comegys  Case 
Is  not  used  by  the  court;  but  the  law  la 
given  as  laid  down  by  the  Code,  which  all 
the  decisions  say  Is  the  better  practice. 

We  are  next  referred  to  the  Shamborger 
Caae,  24  Tex.  App.  433,  6  8.  W.  542,  In 
whldi  the  court  aald  the  charge  in  that 
ease  required  the  Jury  to  believe  that  the 
defendant  was  not  guilty;  that  he  did  not 
kill  the  deceased,  but  that  deceased  killed 
herself.  If  the  diarge  did,  it  was  erroneous 
as  held  by  the  court  In  this  case  tbe  bur- 
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den  is  not  placed  on  defendant  to  prove  any 
fact,  but  the  conrt  apedfically  Instructed  the 
jury:  "The  burden  rests  upon  the  state  to 
establlBh  the  guilt  of  the  defendant  by  le- 
gal evidence  beyond  a  reasonable  doubt;  and 
if,  after  considering  all  of  the  evidence  be- 
fore you,  you  have  a  reasouable  doubt  of  bis 
guilt,  you  will  acquit"  This  was  given  im- 
mediately following  the  charge  on  self-de- 
fense, copied  in  the  original  opinion,  and  In 
addition  to  the  usual  charge  on  presnmption 
of  innocence  and  reasonable  doubt  which  was 
also  given. 

We  are  also  dted  to  the  case  of  Maloney 
V.  Stote,  B7  Tex.  Or.  a  436,  126  S.  W.  36,  In 
which  the  court  held  that  as  the  charge  of 
the  court  required  the  Jury  to  find  affirma- 
tively that  "defendant  was  acting  in  a  peace- 
ful manner"  before  they  would  be  authoriz- 
ed to  acquit  By  reading  the  charge  copied 
In  the  original  opinion,  that  when  the  court 
applied  the  law  of  self-defense  to  the  case 
he  Instructed  the  Jury  not  only  "if  they  be- 
lieved from  the  evidence"  the  given  state  of 
facts,  but  In  said  paragraph  also  instruct- 
ed them  or  "you  have  a  reasonable  doubt 
thereof."  This  did  not  shift  the  burden  of 
proof.  All  tbe  other  cases  cited  by  appellant 
will  be  found  dted  in  the  case  of  Harris  v. 
State,  66  Tex.  Or.  App.  469,  117  S.  W.  839. 
We  do  not  deem  it  necessary  to  discuss  each 
of  them,  but  by  reference  to  each  of  them  it 
will  be  seen  that  in  each  of  the  cases  it  waa 
where  the  court  required  the  Jury  to  af- 
firmatively find  that  the  defendant  on  trial 
did  or  did  not  do  a  specific  thing  before  he 
would  be  entitled  to  an  acquittal,  as  in  the 
HarriB  Case  the  Jury  waa  instructed  that 
before  they  would  be  authorized  to  acquit 
they  must  find  that  Harris  "did  not  make  an 
assault  and  did  not  put  in  fear,"  etc  The 
charge  in  this  case  Is  not  subject  to  such 
criticism  as  will  be  seen  by  reading  the 
charge  copied  In  the  original  opinion.  With 
the  rule  laid  down  in  those  cas^  that  the 
charge  on  self-defense  should  not  require  it 
be  affirmatively  proven  that  the  defendant 
did  not  do  a  certain  act,  before  he  would  be 
entitled  to  an  acquittal,  we  agree,  and  the 
charge  In  tbla  case  Is  in  conformity  with 
those  dedslons  when  read  as  a  whole.  As 
announcing  the  correct  rale,  this  court  held, 
in  Powell  V.  State,  28  Tex.  App.  398,  13  8. 
W.  601:  "With  respect  to  the  charge  on 
threats  and  self-defense,  the  objection  Is 
urged  ttiat  It  required  the  jury  to  heUeve 
tbe  facts  existed  which  constituted  self-de- 
fense before  they  could  acquit  defendant, 
whereas  the  law  la  that,  if  they  entertained 
a  reasonable  doubt  of  the  existence  of  such 
facta,  they  should  acquit  him.  In  this  case 
the  court  chafed  the  rule  of  reasonable 
doubt  generally,  making  it  applicable  to  the 
wbole  case,  and  under  repeated  dedslona  of 
this  court  this  waa  sufficient"  This  was  an 
opinion  by  Judge  WiUson,  in  which  he  dted 
the  opinion  of  Judge  Hurt  in  the  McOol< 
longb  Case,  23  XWt  App.  OSS.  S  8.  W.  170» 
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In  which  the  same  rule  was  laid  down,  and 
ABhIock  V.  state,  16  Tex.  Ai^.  13. 

In  the  case  of  Edens  t.  State,  41  Tex.  Gr. 
R.  S24,  66  S.  W.  816,  where  In  the  charge  of 
the  court  on  eelf -defense,  the  court  said: 
"Appellant  In  bis  tenth  bill  of  exception 
complains  of  the  chaise  becauee  said  charge 
required  the  Jury  to  find  affirmatively  from 
the  evidence  the  existence  of  the  facte  neces- 
sary to  constitute  self-defense,  and  contends 
the  court  should  have  charged  that  If  they 
believed  said  facte  existed,  or  had  a  rea- 
sonable doubt  thereof,  they  would  find  de- 
fendant not  guilty.  It  Is  not  necessary  un- 
der the  law  of  this  state  to  place  the  charge 
of  reasonable  doubt  at  the  end  of  each 
charge.  We  think  the  court's  charge,  where- 
in he  tells  the  Jury  'defendant  Is  presumed 
to  be  Innocent  until  his  guilt  Is  established 
by  legal  evidence  beyond  a  reasonable  doubt, 
and  In  case  of  a  reasonable  doubt  In  your 
minds  as  to  defendant's  guilt  you  will  acquit 
him,  and  say  by  your  verdict  not  guUty,'  Is 
a  sufficient  application  of  the  law  of  reason- 
able doubt  to  the  different  phases  of  the  evi- 
dence." The  charge  in  that  case  was  not 
n^r  so  favorable  to  the  defendant  as  Is  the 
court's  charge  in  this  case.  See,  also,  Car- 
roll V.  State,  48  Tex.  Cr.  R,  165,  86  S.  W. 
1012:  Hull  V.  State,  80  S.  W.  880;  Ford  v. 
State,  66  S.  W.  338;  Matthews  v.  State, 
42  Tex.  Cr.  R.  46,  58  S.  W.  88;  Moncevels  v. 
State.  70  S.  W.  94;  Gray  v.  State,  68  S.  W, 
799;  McCay  v.  State,  32  Tex.  Cr.  R.  238,  22 
S.  W.  974 ;  Robinson  v.  State,  63  S.  W.  870. 
Many  other  cases  might  be  cited  laying  down 
the  same  rule,  and  one  cannot  read  those 
paragraphs  of  the  charge  of  the  court  copied 
in  the  original  opinion  presenting  the  de- 
fensive theory  of  defendant,  and  find  where, 
by  any  proper  construction,  the  burden  of 
proof  was  shifted  to  defendant;  but,  when 
read  as  a  whole,  the  charge  fully  tells  the 
Jury  in  no  uncertain  terms  that  the  guilt  of 
defendant  must  be  proven  beyond  a  reason- 
able doubt,  and  If  they  have  a  reasonable 
doubt  as  to  his  guilt  or  the  truth  of  the  de- 
fensive theory  they  will  acquit  The  de- 
fense was  affirmatively  presented  In  a  clear 
and  logical  manner,  and  In  terms  frequently 
approved  by  this  court  And  the  court  at 
the  conclusion  of  the  charge  on  self-defense 
instructs  the  Jury  that  the  burden  Is  upon 
the  state  to  establish  the  guilt  of  defendant 
beyond  a  reasonable  doubt,  and  If  they  have 
a  reasonable  doubt  of  his  guilt  they  will  ac- 
quit him.  This  was  given  in  addition  to  the 
general  charge  on  presumption  of  Innocence 
and  reasonable  doubt. 

As  to  the  only  other  contention  of  appel- 
lant In  his  motion  for  rehearing,  that  the 
doctrine  of  reasonable  doubt  should  have  al- 
so been  Included  in  the  paragraph  of  the 
charge  on  murder  In  the  second  degree,  the 
paragraph  on  manslaughter,  etc.,  he  cites  us 
no  authority,  and  the  decisions  of  this  court 
are  all  against  tala  contention.  It  has  always 


been  held  that,  where  the  court  In  bis 
charge  Instructs  the  jury  as  to  reasonable 
doubt  as  to  degrees  submitted,  this  la  suffi- 
cient; some  cases  holding  that  where  a 
charge  is  requested,  a  failure  to  so  charge 
will  not  present  reversible  error.  Frlzzell  v. 
State,  30  Tex.  App.  42,  16  S.  W.  751;  Hall 
V.  State,  28  Tex.  App.  146,  12  S.  W.  739; 
Green  v.  SUte,  52  Tex.  Cr.  R.  46,  105  S.  W. 
205;  CockreU  v.  State,  32  Tex.  Gr.  R.  5S5, 
25  S.  W.  421.  However,  in  this  case,  al- 
though no  instructions  were  requested,  the 
court  did  Instruct  tlie  Jury:  "Ton  are  fur- 
ther Instructed  that  the  reasonable  doubt  al- 
so applies  between  the  dlflerait  offenses  com- 
prised In  the  indictment;  so  If  yoo  find  the 
defendant  guilty  and  have  a  reasonable  doubt 
under  the  evidence  as  to  what  offense  he 
has  been  guilty  of,  if  any,  you  will  resolve 
such  doubt  In  favor  of  the  defendant,  and 
find  him  guilty  of  the  lesser  and  lower  of- 
fense as  between  such  offenses  as  yon  may 
be  In  doubt  concerning."  This  was  followed 
by  a  charge  that  If  they  had  a  r^uonable 
doubt  of  his  guilt,  they  would  acquit  him. 
This  Instruction  has  been  approved  la  a 
number  of  cases.  Green  v.  State,  52  Tex.  Cr. 
R.  47,  105  S.  W.  206;  Wallace  v.  State,  97 
S.  W.  1051,  and  cases  there  dted. 

It  has  not  been  Infrequently  urged  that 
this  court  should  require  that  each  para- 
graph of  the  court's  chaise  specially  apply 
the  doctrine  of  reasonable  doubt  but  this 
the  court  has  always  decHned  to  do,  and  has 
always  held  that  when  the  charge  as  a  whole 
ai^lies  to  the  doctrine  of  reasonable  doobt 
as  between  degrees  in  a  homicide  case,  and 
then  applies  the  reasonable  doubt  to  the 
whole  case,  this  will  be  sufficient  As  said 
in  some  of  the  cases.  It  might  be  a  commend- 
able practice  for  the  trial  courts  to  do  so: 
but  If  not  done,  and  the  charge  is  so  drawn 
that  the  Jury  Is  informed  that  the  burdra 
is  upon  the  state  to  prove  Its  case  beyond  a 
reasonable  doubt,  and  if  they  have  a  reason- 
able doubt  as  to  defendant's  guilt  and  have 
a  reasonable  doubt  as  to  the  defensive  the- 
ories, this  court  will  not  reverse  the  case. 
The  part  of  the  charge  copied  In  the  orig- 
inal opinion  demonstrates  that  was  done  In 
this  case. 

The  motion  for  rehearing  is  overruled. 
DAVIDSON,  P.  J.,  not  sitting. 


LEB  V.  STATE. 

(Court  of  Griminal  Appeals  of  Texas.  April 
10,  1912.    On  Motion  for  Rehearing, 
June  19,  1912.) 

1.  Criminal  Law  (|  193%*>— FoBicaB  Jiof- 

ABDT— SUBSKQUUTT  TUAL  lOB  I^SSB  OT- 

FENSES. 

Defendant,  indicted  for  murder  In  the  fiist 
degree  and  convicted  of  murder  in  the  second 
degree,  after  a  reversal  of  that  judgment,  could 
not  be  again  tried  Cor  nnixder  in  the  Ant  de- 
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gne,  bat  could  be  tried  again  on  tbe  Indlct- 
ment  for  marder  in  the  lecond  degree  and  lesser 
offenses. 

[I-^  Xote.— For  other  cases,  see  Oriminal 
I^w.  Cent.  Dig.  H  860,  887,  889^  8M;  Dec 
Dig.  I  193%.-r 

2.  JnBT  (I  58*)  —  Drawing  Jubt  —  Juet 
Wheel  Law—Constitutionalitt. 

Jury  Wheel  I^w  (Acts  30th  L^.  c.  139), 
vbioh  provides  that  the  keys  for  tbe  fary  wheel 
shall  be  kept  by  tbe  sheriff  and  the  district 
clerk,  and  that  the  clerk  and  the  sheriff  shall 
draw  from  the  wheel  the  names  of  jurors,  and 
that  when  a  special  drlal  is  ordered  the  clerk 
shall  draw  from  the  wheel  tbe  names  required, 
is  constitutional. 

[Ed.  Note.— For  other  cases,  ass  Jnzy,  dent. 
D!c.  I  266;  De&  Dig.  }  58.*] 

3.  Crihinal  Law  (S  1171*)— Appeal— Habm- 

LESS  EbBOB— GONDnCT  OF  TBIAL. 

Id  a  trial  for  murder,  where  the  district 
attorney,  after  having  been  told  that  certain 
pictures  were  not  admissible,  offered  tbem  in 
evidence,  but  the  jury  were  not  permitted  to 
see  tbem.  his  conduct  was  harmless. 

[Ed.  Note.— For  other  cases,  Orimtnal 
Law.  Gent  Dig.  H  8126,  8127;  Dec  Dig.  f 
1171.*] 

4.  WiTHEBBEB    ^  863*)— IlCFBAOBHENT—BlAB 

OB  III  Feeling. 

The  bias,  prejndlee,  or  state  of  feeling  of 
a  witoesa  toward  a  person  on  trial  may  be 
shown. 

[EA.  Note. — For  other  cases,  see  Witnesses, 
Ceut,  Dig.  IS  -1177,  1178,  1181;  Dec.  Dig.  i 
363.*] 

5.  Cbihinal  Law  (§|  41^  420*)— Etidenob— 
Hearsay. 

Where  defendant.  In  a  trial  for  murder, 
testified  that  he  was  knocked  down  by  deceas* 
ed  and  lost  his  watch  and  bad  been  informed 
that  a  certain  person  had  picked  it  up  and 
broogjit  it  to  the  police  station,  and  the  chief 
of  police  testified  that  such  penon  had  brought 
accused's  watch  to  him  and  delivered  it,  evi- 
dence as  to  what  the  finder  said  to  the  chief 
of  police  at  the  time  he  delivered  the  watch 
was  hearsay  and  not  admissible. 

[Ed.  Note.~For  other  cases,  see  Griminal 
T^w,  Gent.  Dig.  SI  973-983;  Dee.  Dig.  {§  419, 
420.*3 

6.  Cbuhnal  Law  ({  1153*)— Tbial— Recep- 
tion OF  Evidence. 

In  a  trial  for  murder,  permitting  a  witness 
for  the  state,  after  defendant  bad  testified,  to 
reiterate  in  rebattal  a  part  of  bis  testimony  on 
a  material  point,  was  not  such  gross  abuse  of 
tbe  trial  court's  diacretlon  as  to  reqniie  a  re- 
versaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  ||  8061-8066;  Dec.  Dig.  S 
1153.*] 

7.  Cbtminal  Law  (|  730*)— Appeal— As qu- 
uent  of  godnsel. 

In  a  trial  for  murder,  the  district  attorney 
said  that  be  hoped  that  his  right  hand  would 
shiver  at  bis  side  before  he  would  ever  ask  a 
jury  to  convict  a  man  when  the  evidence  did 
not  flhow  his  guilt,  never,  never,  and  that  he 
dismissed  whenever  he  had  no  evidence  to  con- 
vict a  case.  Held  that,  considered  with  the 
court's  verbal  instruction  tiiat  the  juiy  could 
not  consider  sncb  remark.  It  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1683;  Dec.  Dig.  |  730.*] 

&  OmasAL  Law  (i  720%*)  —  Tbial  —  Re- 
1U.BK8  or  Distbict  Attobnet. 

In  a  trial  for  murder,  after  a  remaA  of 
tbe  district  attorney  had  been  withdrawn  from 


the  Jury,  bla  statement,  that  never  In  any  case 
would  he  submit  to  the  jury  a  case  where  the 
evidence  did  not  Justify  a  conviction,  was  un- 
objectionable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1677;  Dec.  IMg.  |  720%.*] 

0.  HOUICIDE  (S  340*)— TBIAL— iHBTBUCmoSB 
— BlAHaLAUGHTEB. 

In  a  trial  for  murder,  where  the  charge  on 
manslaughter  was  that  approved  on  a  former 
appeal,  with  the  addition  that  an  assault  and 
battery,  a  blow  indicted  by  deceased  causing 
pain  to  defendant,  was  adequate  cause  for 
manslaughter,  the  additional  instruction  was 
without  injury  where  defendant  was  convicted 
only  of  manslangliter. 

[Bd.  Notei^-For  other  cases,  see  Homicide 
Gent  Dig.  H  71S,  717,  720;  Dee.  Dig.  |  340.^ 

10.  Homicide  (§  300*)— Teial— Instbuotioh 
ON  Self-Defense. 

Where  defendant  In  a  trial  for  murder 
testified  that  deceased  knocked  a  third  person 
down,  and  on  remonstrance  by  defendant 
knocked  him  down,  advanced  toward  him, 
threw  his  hand  behind  him,  and  said,  **l  will 
just  kill  you,"  and  that  defendant  then  fired 
one  shot,  got  to  bis  feet,  and  fired  two  more, 
thinking  that  deceased  waa  going  to  kill  him, 
an  instruction  that  a  reasonable  apprehension 
of  death  or  great  bodily  barai  will  excuse  one 
in  ufdng  all  necessary  force  to  protect  bis  life 
or  person,  and  that  in  such  case  tbe  party  act* 
ing  under  sach  real  or  apparent  danger  was 
not  bound  to  retreat  in  order  to  avoid  killing 
his  assailant,  and  that  if  deceased,  when  killed 
by  defendant,  had  made,  or  was  making,  an  at- 
tack with  a  weapon  calculated  to  produce  death 
or  bodily  harm,  defendant  was  not  guilty,  and 
that  in  determining  the  question  tbe  facts  and 
circumstances  should  be  considered  as  they  ap- 
peared to  defendant  at  the  time,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Die.  »  614.  616-620,  622-680;  Dec 
Dig.  i  300.*I 

On  Motion  for  Rehearing. 

11.  HouiciDE  (S  169*)  —  Admissibilitt  ov 
Evidence— Qua bbel  Between  Defehdakt 
AMD  Thzbd  Person. 

Defendant's  quarrel  with  a  third  person 
just  previous  to  his  killing  of  deceased  was  ad- 
missible as  showing  the  condition  of  his  mind 
and  the  circumstances  that  led  up  to  tbe  kill- 
ing. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  !§  341-350;   Dec.  Dig.  {  169.*] 

12.  Witnesses  (§  255*)— Examination— Re- 
FBESHiNQ  Memory. 

Where  a  witness  for  tbe  state  said  that 
be  did  not  remember,  tbe  district  attorney 
mifiht  refresh  bis  memory  by  showing  him  his 
testimony  at  a  former  trial. 

im.  Note.— For  other  caaea,  see  Witnesses, 
Gent  Dig.  SI  874r^;  Dec.  Dig.  f  265.*] 

13.  Gbiuinal  Law  S  853*)— COKOUCt  of 
Trial— DisoiTSsiOR  i^our  Adiiis8iblb  Ev- 
idence. 

Where  evidence  is  properly  admissible,  a 
discussion  in  the  presence  of  the  Jury  about  ad- 
mitting it  is  not  onor. 
[Ed.  Note.— For  other  cases,  sea  Criminal 

1.  AW.  Gent  Dig.  SI  1469.  1535^  1691,  1592, 
1730.  2010;  Dec  I>U  f  aSs.*] 

14.  Homicide  (|  269*)— Trial— Inbtbuotions 
— Self-Defense, 

Where  tbe  statute  makes  a  certain  thing 
adequate  cause  for  manslangfater  or  d^nes  the 
existence  of  certain  conditions  to  be  adequate 
cause,  and  the  facts  show  tbe  e^tence  of  such 
conditions  at  the  time  of  the  question,  tlie  is- 


•Por  other  cases  see  sama  topio  and  secUen  NUMBBH  la  Deo,  Dig.  *  Am.  Dig.  Key  He.  Series  A  Bep'r  Indens 


Digitized  by 


Google 


708 


148  SOUTHWESTERN  KEPOBTEB 


(Tex. 


sQfl  of  adequate  cum  mntt  be  mbniitted  to  Om 

jnry. 

[Ed.  Note.— For  other  caaes,  eee  Homldde, 
Cent  Die  I  568;  Dec.  Dig.  f  268.*] 

16.  HoinCIDE  fl  300*)— MaNSUTTOHTKB^BV- 
IDENCB— iHSTRUCnOIfB. 

Where  accused  testified  tbat,  jast  before 
the  shootlnSi  deceased,  on  accused's  verbal  re- 
monstranca  for  some  act,  '  knocked  accused 
down,  advanced  on  him,  threw  his  hand  behind 
him,  and  said  that  he  would  kill  him,  and  ac- 
cused as  be  was  getting  op  fired  one  shot  and 
two  more  after  be  had  gotten  to  his  feet,  that 
the  blow  hurt  when  struck  and  for  a  couple 
of  dftya  afterwards  and  knocked  the  breath  oat 
ot  defendant  and  dazed  him,  an  instruction 
that  an  assault  and  battery,  a  blow  Inflicted  by 
deceased  uiion  defendant  causing  pain  or  any 
condition  creating  sudden  passion,  was  ade- 

?iuate  canse  for  manslai^hter,  and  that  If  de- 
endant,  In  a  sudden  pasBlon  arising  from  an 
adequate  cause,  as  the  same  has  beea  herein- 
before  explained,  and  not  In  defense  of  him- 
self, killed  deceased,  be  was  guilty  of  man- 
slaughter, waa  a  pn^er  application  of  the  law 
to  the  facts. 

[Ed.  Note.-— For  other  cases,  see  Homidde. 
Oent  Dig.  U  649,  660,  6@%;  Dec  Dig.  | 
809.*] 

la  HOHialDI     (I  300*)— SELT-DEFllIfSB— IH- 

sTBucnoira — Attack  bt  Dxcsasbd. 

In  a  trial  for  murder,  where  accused  tes- 
tified that  deceased  bad  knocked  him  down, 
advanced  toward  him,  threw  his  hand  behind 
him,  and  said  he  wonld  kill  him,  an  instruction 
on  self-defense,  that  if  deceased  bad  attacked 
or  waa  about  to  attack  accused,  was  not  ob- 
jectionable because  not  i^redicated  npon  a  dem- 
onstration from  which  it  reasonably  appeared 
to  defendant  that  his  life  was  in  danger. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Oeat^]^^^  614,  616-620,  622-630;  Dec. 

17.  CsiMiNAi,  Law  (8  778*)  —  Tbiai.  —  In- 
BTRTJ  en  ONB— Burden  of  Pboof. 

Such  charge  on  self-defense,  in  addition  to 
the  chanre  on  presumption  of  innocence  and 
reasonable  doubt,  Immediately  followed  by  a 
charge  that  in  all  criminal  cases  the  burden  of 
proof  is  on  the  state,  was  not  objectionable  as 
shifting  the  burden  on  defendant 

[Eld.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  S!  1846-18S2,  1960,  1967; 
Dec  Dig.  S  778.*] 

18.  HOMIOIDB  (I  300*)— TBIAL— iNSTBUOnOITS 
— AUCJ-DEFEIfBE— BUBDBN  Ot  PBOOF. 

Nor  was  such  charge  objectionable  on  the 

f;roand  that  it  might  have  caused  the  jury  to 
nfer  that  they  should  judge  of  the  transaction 
from  what  the  after  developments  disclosed  t» 
be  the  real  fitcts. 

[Ed.  Note— For  other  cases,  see  Homidda, 
D^l*^*!*  622-630;  Dec 

HOHIOIDB     n     800*)  —  iNfflBTTCnOHS  — 
TB  KEATS. 

In  a  trial  for  mnrder,  where  the  whole  is- 
stie  of  self-defense  was  contested,  and  defend- 
ant, the  only  witness  thereto,  testifled  that  de- 
ceased had  knocked  him  down,  advanced  on 
him,  and  put  his  hand  to  his  hip  pocket  and 
said  he  would  kill  blm,  an  instraction  on 
threats  was  properly  given. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Di°^'|%«f*  614.  616-620,  622-680;  Dec 

20.  HOinOIDB  (I  800*)— EVIDBNOB— Belativb 
Age  and  Stbbnoth  or  Pabtieb. 

Whera  defendant  in  a  trial  for  mnrder, 
testified  that  he  had  known  deceased  a  number 


Tot  other  csiss 


of  years,  that  deceased  had  been  drinking  and 
was  guartelsome  and  was  in  very  bad  humor 
after  a  quarrel  at  a  dance,  that  he  saw  bim 
pun  hts  pistol  out  and  strike  the  counter  at 
two  different  times  before  the  shooting  and 
also  knock  a  third  person  down,  that  he  then 
knocked  accused  down  and  threatened  to  kill 
him,  an  instruction  on  self-defense,  allowinj; 
the  jury  to  proceed  on  the  relative  strength 
and  size  of  the  parties  and  the  defendant's 
knowledge  of  the  character  of  deceased,  waa 
not  objectionable. 

[Ed.  Note.— For  other  eases,  sea  Homldde^ 
Cent  Dig.  H  614,  616-420.  622-680;  Dee. 
Dig.  I  300.*1 

21.  Cbiminal  Law  rt  1180*)— Appeai>-Sub- 
BEQUEiTT  Appeal— Law  of  the  Gabs. 

Where  the  trial  court  follows  a  decision  on 
a  former  appeal  on  the  second  trial  of  that 
identical  case,  the  same  question  will  not  be 
reviewed  again  unless  it  was  shown  that  aome 
injuTT  resulted  to  defendant  by  following  such 
decision. 

[Ed.  Note.— For  other  case&  see  Criminal 
Law.  Gent  Dig.  H  8002-aOOZ;  Dec  Die.  f 
1180.*] 

Appeal  from  Criminal  District  Court,  Har- 
ris Count7 ;  0.  W.  Robinson.  Jndge. 

Henry  Lee  was  convicted  of  mualftv^ta', 
and  he  appeals.  Affirmed. 

B.  T.  Branch  and  S.  B.  Ehrenwwth*  both 
of  Houston,  for  appellant  Btebard  O.  Uau- 
ry,  Dlst  Atty.,  of  Houston,  and  C.  B.  Iado, 
Asst  Atty.  Gen.,  for  the  Stata 

HARFEB,  J.  Appellant  waa  Indicted  tm 
murder,  tried  and  convicted  of  the  oflfense 
of  manslaughter,  and  bla  punisbment  assessed 
at  five  years'  confinement  in  the  penitentiary. 

This  is  the  second  appeal  In  this  case ;  the 
opinion  of  thla  court  on  the  former  appeal 
being  reported  In  64  Tex.  Or.  R.  882,  US  S. 
W.  301. 

[1]  1.  Appellant  In  this  case  Insists  that 
the  indictment  charging  him  with  murder  In 
the  first  degree,  and  on  the  formw  trial 
having  been  convicted  of  murder  in  the  sec- 
ond degree,  which  judgm^t  was  by  this 
court  reversed,  he  could  not  be  again  tried 
under  that  Indictment  It  Is  true  appellant 
could  not  be  again  tried  for  murder  In  the 
first  degree;  but  having  been  convicted  on 
the  former  trial  of  murder  in  the  second  de- 
gree, and  the  verdict  on  his  application  hav- 
lug  been  set  aside,  be  oould  again  be  tried 
on  the  Indictment  for  murdex  In  the  aeoood 
degree,  and  lesser  offenses. 

[2]  2.  Appellant,  by  motltm  to  qoash  the 
Jury  panel,  and  In  his  motion  for  new  trial, 
again  insists  that  the  "Jury  wheel  law"  as 
passed  by  the  L^lslatnre  In  1907  (Acts  SOth 
Leg.  c  139)  Is  unconstitutlonaL  The  law 
since  the  trial  of  this  case  by  act  of  the 
L^lslatnre  has  been  amoided  so  as  to  meet 
all  the  objections  made  by  appellant  In  his 
brief,  and,  inasmuch  as  this  quesdmi  can- 
not again  arise,  we  do  not  dlscuaa  nor  pass 
thereon.  In  the  former  opinion  of  this  court 
In  this  case  the  law  was  upheld,  and  It  re- 
lating solely  to  a  question  of  practice  In  the 
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Belectlon  of  a  Jury,  and  appellant  does  not 
state  nor  Insist  that  other  than  a  fair  and 
Impartial  jury  was  obtained,  In  deference  to 
the  opinion  of  the  court  on  the  former  ap- 
peal, we  think  It  proper  to  follow  that  deci- 
sion. If  appellant  showed  or  atten)i>ted  to 
show  he  had  been  deprived  of  any  right,  or 
the  Jury,  selected  In  the  mode  and  manner 
it  was,  was  biased  or  prejudiced  against  him, 
or  that  a  different  result  might  have  been 
obtained  had  the  Jury  be&i  selected  in  an- 
other manner,  we  would  Investigate  the  ques- 
tion. Appellant  has  filed  an  able  brief  on 
the  question  of  the  constitatlonallty  of  the 
proTisions  of  that  law ;  but  Inasmuch  as  the 
trial  court,  In  the  selection  of  the  jury,  fol- 
lowed the  decision  of  this  court  on  the  for- 
mer appeal,  we  will  not  review  the  question  In 
this  case. 

3.  The  facts  are  sufficiently  stated  In  the 
opinion  on  the  former  appeal  in  this  case, 
and  we  do  not  deem  it  necessary  to  restate 
them,  except  In  so  far  as  It  may  be  neces- 
sary to  discuss  the  questions  raised  in  the 
motion  for  new  trlaL 

It  appears  that  the  district  attorney,  by 
questions  propounded  to  the  witness  Frank 
Casey,  sought  to  elicit  that  appellant,  Just  a 
few  mom^ts  prior  to  this  difficulty,  had  a 
difilculty  with  Mr.  Haney.  The  court  sus- 
tained the  objection  of  appellant,  and  the 
matter,  as  recited  In  the  bill,  presents  no 
error. 

[3]  4.  It  also  appears  that  the  state's  at- 
torney, after  having  been  told  certain  pic- 
tures were  not  admissible  In  evidence,  offer- 
ed tbem  In  evidence;  the  objection  of  ap- 
pellant being  sustained.  As  the  jury  was  not 
permitted  to  see  the  pictures,  no  barm  could 
have  resulted  to  appellant. 

[4]  6.  While  defendant  was  on  the  witness 
stand  testifying,  on  cross-examination,  he 
was  asked  If  he  knew  the  state's  witnesses 
Casey  and  Harmon,  and  If  they  were  on 
friendly  terms  with  him,  to  which  defendant, 
answered  they  were.  The  bias,  prejudice, 
or  state  of  feelings  of  a  witness  towards  a 
person  on  trial  Is  always  permitted  to  be 
flbown.  Pope  r.  State,  14S  S.  W.  611,  and 
cns'es  cited. 

[5]  6.  Appellant  testified  that  he  was 
knocked  down  by  deceased,  and  lost  his 
wattA,  and  be  had  been  Informed  that  Brlgt^ 
Chumley  had  picked  It  up  and  broaght  It  to 
tbe  police  station.  Chief  of  Police  Ray  tes- 
tilied  that  Oinmley  had  brought  appellant's 
watch  to  him  and  delivered  It  Appellant 
then  sought  to  prove  what  Chumley  said  to 
Ray  nt  tbe  time  be  dellrered  the  watch.  This 
would  be  hearsay  and  not  admissible. 

[t]  7.  It  Is  also  complained  that  Henry 
Harmon,  who  had  been  used  as  a  witness  by 
the  state  In  nlaking  Its  case,  after  defendant 
had  testified,  In  rebuttal  was  permitted  to 
reiterate  a  portion  of  his  testimony  on  a  ma- 
terial point.  This  Is  hardly  proper  practice; 
but  it  Is  a  matter  within  the  discretion  of 
tbe  trial  court,  and  only  in  a  case  of  a  gross 


abuse  of  this  discretion  would  we  be  au- 
thorized to  roTerse  a  case  on  that  account. 

[7, 11  8.  Appellant  reserved  a  bill  of  excep- 
tions to  the  following  remarks  of  the  district 
attorney:  "In  the  closing  argument  of  the 
district  attorney  he  argued  to  tbe  jury  as 
follows:  'Gentlemen  of  tbe  jury,  after  hav- 
ing done  my  duty,  and  after  I  impress  upon 
yon  the  facts  in  each  case.  In  order  that  I 
may  aid  yon,  I  hope  that  my  right  hand  may 
shiver  at  my  side  before  I  wilt  ever  ask  a 
jury  to  convict  a  man  when  the  evidence 
does  not  show  he  Is  guilty.  Never !  Never ! 
Oentlemen !  Gentlemen !  I  dismiss  then 
whenever  I  have  not  evidence  to  convict  In 
a  case.'  To  which  argument  the  defendant 
objected  because  it  was  Improper  for  counsel 
to  express  his  personal  opinion  and  throw 
Into  the  scales  of  justice  arguments  like  that 
as  his  belief,  to  which  the  state's  counsel 
then  stated,  'I  stated  that  unless  I  believed 
from  the  evidence  in  a  particular  case,  •  ♦  *• 
to  which  defendant  stated  that  was  his  ob- 
jection, and  thereupon,  at  the  request  of  the 
district  attorney,  the  court  verbally  Instruct- 
ed the  jury  not  to  consider  his  remarks  and 
the  state's  counsel  then  turned  and  stated  to 
the  jury:  'I  will  repeat  tbe  statement  as  I 
thought  I  had  made  It;  that  never  In  any 
case  will  I  submit  to  the  Jury  a  case  where 
the  evidence  does  not  justify  a  conviction, 
never  In  any  case  will  I  submit  It  to  the  jury, 
unless  the  evidence  justifies  It.  •  •  •  "* 
This  presents  no  error,  as  the  court  instruct- 
ed the  jury  not  to  consider  the  first  remarks 
made,  and  the  latter  remarks  are  unobjec- 
tionable. 

[I]  9.  In  several  paragraphs  of  the  motion 
for  a  new  trial  appellant  criticises  the  diarge 
of  the  court  on  manslaughter.  The  charge  is 
a  virtual  copy  of  the  charge  given  by  the 
court  and  quoted  in  tbe  former  appeal  of 
this  case,  with  the  addition  there  suggested; 
the  court  In  this  charge  Instructing  the  jury: 
"The  following  are  deemed  adequate  causes: 
An  assault  and  battery;  that  Is,  a  blow  or 
lick  inflicted  by  deceased  causing  pain  to  de- 
fendant." The  charge  as  given  was  approv- 
ed with  that  exception,  and  we  do  not  deem 
it  necessary  to  discuss  this  matter  further. 
Tbe  jury  only  found  appellant  guilty  of  man- 
slaughter on  this  trial,  and  certainly  appel- 
lant Buffered  no  Injury  In  that  respect, 

[10]  10.  On  the  question  of  self-defense  the 
court  instructed  the  jury :  "A  reasonable  ap- 
prehension of  death  or  great  bodily  harm 
will  excuse  a  party  In  using  all  necessary 
force  to  protect  his  life  or  person,  and  It 
is  not  necessary  that  there  should  be  actual 
danger,  provided  he  acted  upon  a  reasonable 
apprehension  of  danger  as  it  appeared  to 
him  from  bis  standpoint  at  the  time,  and  in 
such  case  the  party  acting  under  such  real 
or  apparent  danger  Is  in  no  event  bound  to 
retreat  In  order  to  avoid  the  necessity  of 
killing  his  assailant.  If  from  the  evidence 
you  believe  the  defendant  killed  the  said 
James  8.  Simpson,  but  further  believe  that 
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at  Uie  time  of  bo  doing  tbo  deceased  had 
made  or  was  making  an  attack  on  Um  wblcb, 
from  the  manner  and  character  of  it  and  the 
relative  strength  of  the  parties  and  the  de- 
fendant's knowle^e  ot  thb  charactw  and 
disposition  of  the  deceased,  coupled  with  tba 
threats  of  deceased  at  the  time  (If  any),  caus- 
ed him  to  have  a  reasonable  expectation  or 
fear  of  death  or  serious  bodily  Injury,  and 
that,  acting  under  such  reasonable  expecta- 
tion or  fear,  the  defendant  killed  the  de- 
ceased, then  yon  should  acqnlt  him ;  and  if 
the  deceased  was  armed  at  the  time  he  was 
killed  and  was  maUng  sn<dL  attack  on  de- 
fendant, and  if  the  weapon  used  by  him  and 
the  manner  of  Its  use  were  such  as  were  rea- 
sonably calculated  to  produce  death  or  swl- 
ous  bodily  harm,  then  the  law  presumes  the 
deceased  Intended  to  murder  or  aimed  to 
Inflict  sertons  bodily  Injury  upon  the  de- 
fendant In  determining  whether  the  de- 
fendant acted  in  what  reasonably  appeared 
to  him  to  be  his  necessary  self-defense,  it  Is 
the  duty  ot  the  Jury  to  look  At  the  transac- 
tion from  what  you  belloTe  from  the  erl- 
dence  was  the  standpoint  of  the  defendant  at 
the  time,  and  consider  the  same  in  the  light 
of  the  facts  and  <drcum8tances,  as  you  be- 
lieve they  appeared  to  the  defendant  at  the 
time,  and  not  from  any  other  standpoint ;  but 
It  Is  for  the  Jury  to  determine  from  the  evi- 
dence wliat  were  the  appearances  to  the  de- 
fendant, and  what  the  standpoint  of  the  de- 
fendant was,  and  In  what  light  he  did  in 
fact  view  the  facts  and  drcomBtances  at  the 
time." 

The  only  witness  testifying  who  raised  the 
Issue  of  self-defense  was  defendant,  aud  he 
testlfled :  "Mr.  Simpson  (the  deceased)  knock- 
ed Ohnmley  down,  and  I  stepped  up  to  him 
and  said,  *Jlm,  dont  do  that,*  and  he  hauled 
away  and  knodked  me  down.  After  hitting 
me  and  knocking  me  down,  he  advanced  on 
me  and  throwed  his  hand  behind  him  and 
said,  *I  will  Just  kill  you,  you  son  of  a 
bitch,'  and  as  I  was  getting  up  I  fired  one 
shot  and  Jumped  to  my  feet  and  fired  two 
more  shots.  I  thought  be  was  going  to  shoot 
— was  going  to  kill  me." 

The  charge  above  fully  presented  the  issue 
of  sdf-defense  as  made  by  this  testimony, 
and,  as  the  state's  testimony  would  show 
that  the  killing  tocA  place  entirely  under 
different  conditions,  the  Judgment  Is  aflOrmed. 

On  Motlcm  for  Behearlng. 

This  case  was  affirmed  at  a  former  day  of 
this  term,  and  appellant  has  filed  a  mo- 
tion for  rehearing.  We  do  not  like  to  write 
at  length  on  a  case  of  this  character;  but 
owing  to  the  earnest  Insistence  of  appellant's 
counsel,  In  whom  we  have  the  greatest  con- 
fidence as  to  his  legal  ability,  we  will  again 
treat  eadt  ground  In  tlie  motion,  and  more  at 
length. 

In  the  first  blU  It  is  shown  that,  while 
the  witness  Frank  Gasoy  was  testifying,  the 
■state  proiwunded  the  following  questions, 


and  tlie  following  inwoeedlnga  had:  "State 
whether  or  not  there  was  a  difficulty  between 
Mr.  Lee  and  Mr.  Haney?  The  Oomt:  I 
dont  see  how  tiiat  is  material  at  tiiis  stage 
of  the  gameu  State:  The  condition  is.  to 
show  the  condition  of  the  defendant's  mind 
and  all  the  drcnmstonces  that  led  up  to  the 
tragedy.  Mr.  Casey  has  teettfled  in  this  caae 
three  times  before,  once  at  an  oth  mining 
trial,  and  twice,  on  two  occasions,  and  has 
on  each  time  recited  some  incidents  that  con- 
nected him  on  down. the  Une^  and  he  im  cex- 
tainly  now  for  some  reason  or  tiie  otber 
forgettlEV  about  it,  for  some  cause.  In  Tlew 
of  that  situation,  I —  Court:  The  proposi- 
tton  iM,  you  want  to  show  a  dlfBcoltr  be- 
tweoi  the  defendant  and  some  other  perBon 
in  the  absence  of  deceased.  State:  Ther 
were  all  there  together  at  the  time.  Court: 
As  far  OS  the  testimony  is  now,  this  witness 
says  he  don't  know.  I  dont  know  oiUy  fn»a 
what  the  witness  soys.  I  dont  think  at  this 
time  it  Is  material.  State:  Mr.  Casey  has 
forgotten  all  about  it  slnee  three  days  ago, 
about  a  weA  ago.  Court:  That  Is  a  matter 
the  court  cannot  regulate.** 

[11-11]  It  will  be  seen  that  the  diatrtet  at- 
torney stated  he  expected  to  prove  that  de- 
f^dant  was  present  ai^  recited  Incldcaits 
that  -  connected  blm  on  down  the  line  with 
this  difficulty :  that  the  witness  had  ao  tes- 
tified on  former  occasions;  that  this  was  of- 
fered to  idiow  the  condition  of  deCmdut^ 
mind,  and  ^rcumstances  that  led  up  to  the 
tragedy  in  which  deceased  lost  his  life.  If 
the  district  attorney  could  have  made  this 
proof,  he  should  have  been  permitted  to  do 
so,  and  the  court  erred  in  ei^nding  it  If 
the  witness  stated  he  did  not  ranember,  the 
district  attorney  should  have  been  permit- 
ted to  refresh  his  memory,  by  showing  blm 
the  testimony  at  the  former  trial,  for  no  man 
can  read  the  testimony  of  the  wlbuas  with- 
out being  convinced  that  on  this  trial  he  la 
antagonistic  to  the  state.  And  as  the  tes- 
timony was  properly  admissible,  a  dlscnssion 
about  admitting  it  In  the  presence  of  the 
Jury  would  not  be  error;  but.  If  error  waa 
committed.  It  was  error  against  the  state  and 
not  dtfendant.  In  Brandi's  Criminal  Lbw, 
the  rule  Is  thus  laid  down:  "Whw  ex- 
traneous crime,  or  other  transaction,  is  ree 
gests,  or  tends  to  show  Intent  when  Int^t  is 
an  issue,  or  tends  to  connect  the  defendant 
with  the  offense  for  whidi  he  Is  on  trial.  It 
Is  admissible"— citing  GUbrolth  t.  State,  41 
Tex.  567;  Long  v.  State,  11  Tex.  App.  887; 
Davison  T.  State*  12  Tex.  App.  215;  McCall 
V.  State.  14  Tex.  App.  862;  Holmes  v.  State. 
20  Tex.  App.  618 ;  Harwell  v.  State,  22  Tex. 
App.  2S2,  2  S.  W.  606;  Eelley  v.  State,  31 
Tex.  Cr.  R.  2U,  20  S.  W.  86C;  HamlltMi  t. 
State,  24  S.  W.  32;  Slak  v.  States  42  S.  W. 
986;  Fielder  v.  State,  40  Tex.  Cr.  B.  184.  4S 
S.  W.  376;  Staufield  v.  State^  43  Tex.  Or.  B. 
10,  62  S.  W.  017;  Glover  v.  State,  76  S.  W. 
405 ;  I^nne  v.  State,  6S  Tex.  Cr.  R.  377,  lU 
a.  W.  728;  Penrlce  t.  SUte,  105  S.  W.  797; 


Digitized  by 


Tex.) 


STATU 


711 


Bonners  t.  State,  35  8.  W.  650;  Honae  r. 
State,  16  Tex.  App.  82. 

One  who  reads  the  record  in  thla  case 
learns  that  appellant  and  deceased  came  In 
the  saloon  together  a  short  time  before  the 
killing.  Both  were  policemen  of  the  cits 
of  Houston.  The  witness  says :  "There  were 
two  other  yonng  men  came  in  with  tbem 
when  thej  came  In  the  saloon.  I  remember 
Haney;  he  was  with  them  when  they  came 
in,  and  they  all  had  a  drink  together."  It 
was  a  dimculty  between  appellant  and  Ha- 
ney that  occurred  Just  a  few  minutes  prior 
to  the  killing  of  Simpson  by  appellant  that 
the  state  desired  to  prove,  and  the  district 
attorney  says  he  desired  to  do  so  to  prove 
clrcomatances  that  led  up  to  the  killing.  If 
the  circnmstances  (from  the  state's  stand- 
point) of  the  dltflcnlty  between  Haney  and 
appellant  led  op  to  the  killing  of  Simpson,  It 
was  admissible  as  res  gestee  of  the  transac- 
tion, as  tending  to  show  the  motive  of  ap- 
pellant, his  state  of  mind,  etc  The  scene 
Just  prior  to  and  Just  subsequent  to  a  homi- 
cide may  be  depicted  by  witnesses  that  the 
jury  may  get  a  clear  view  of  the  transaction, 
and  thus  be  enabled  to  more  Intelligently 
pass  on  the  evidence,  when  such  testimony 
sheds  light  on  the  transaction,  or  tends  to 
show  Intent  or  motive. 

rt4]  Ai^llant  Insists  that  we  erred  In 
holding  that  there  was  no  error  in  the  charge 
on  manslaughter,  and  refers  us  to  the  case 
of  Smith  V.  State,  148  S.  W.  699,  decided 
on  June  5th  by  this  court-  In  that  case  we 
held  thnt.  "wherever  the  statute  makes  a 
certain  thing  adequate  cause,  or  certain  con- 
ditions existed  that  Is  defined  to  be  ade- 
quate cause,  and  the  facts  show  the  exist- 
ence of  it  at  the  time  of  the  difficulty,  this 
must  be  submitted  to  the  Jury."  This  is  a 
■correct  proposition  of  law,  and  If  in  this  case 
this  was  not  done,  it  would  be  error;  but 
we  could  hardly  see  how  it  would  be  prej- 
udicial error,  as  the  defendant  was  only 
found  guilty  of  manslaughter.  However,  In 
this  case  this  was  done. 

[1 S]  In  this  case,  what  was  relied  on  to  re- 
duce the  offense  to  manslaughter?  Defend- 
ant testified:  "Just  before  the  shootlDg,  Mr. 
Simpson  (the  deceased)  knocked  this  fellow 
Ghumley  down,  and  I  stepped  up  to  him,  and 
I  said,  'Jim,  don't  do  that,'  and  he  hauled 
away  and  knocked  me  down.  After  hitting 
me  and  knocking  me  down,  be  advanced  to 
me,  and  throwed  his  band  behind  him  and 
said,  'I  will  jnst  kill  you,  you  son  of  a  bitch,* 
and  as  I  was  getting  up  I  fired  one  shot  and 
Jnmped  to  my  feet  and  fired  two  more  shots. 
The  blow  that  he  struck  me  struck  me  right 
in  the  lower  part  of  the  breastbone  and  hurt 
me  for  a  couple  of  days  afterwards.  When 
be  struck  me  he  hurt  me.  At  the  time  be 
struck  me  it  Just  knocked  the  breath  out  of 
me  and  dazed  me."  Upon  that  state  of  facts 
the  court  charged  the  jury,  in  charging  the 
law  of  manslaivhtw:  ^TThe  following  are 
deemed  adeanste  cauna:  Aa  assault  and 


battery;  that  Is.  a  blow  or  lick  inflicted  by 
the  deceased  upon  defraidant  causing  pain 
to  defendant  And  any  condition  or  circum- 
stance which  is  capable  of  creating  and  does 
create  sudden  passion,  such  as  anger,  rage, 
sudden  resentment,  or  terror,  rendering  the 
mind  incapable  of  cool  reQectlon,  whether  ac- 
companied by  bodily  pain  or  not.  Is  deemed 
adequate  cause.  And  where  there  are  sev- 
eral causes  to  arouse  passion,  nltliougb  no 
one  of  tbem  alone  might  constitute  adequate 
cause.  It  is  for  you  to  determine  whether  or 
not  all  such  causes  combined  might  be  suffi- 
cient to  do  so.  •  *  *  Now,  If  you  believe 
from  the  evld^ce,  beyond  a  reasonable 
doubt,  that  the  defendant  with  a  deadly 
weapon  in  a  sudden  passion  arising  from  an 
adequate  ca,use,  a»  the  same  has  been  herein- 
before explained,  and  not  in  defense  of  him- 
self against  an  unlawful  attack  producing  a 
reasonable  expectation  or  fear  of  death  or 
serious  bodily  Injury,  with  intent  to  kill,  did, 
in  the  county  of  Harris  and  state  of  Texas, 
on  the  4th  day  of  March,  1908,  as  alleged, 
shoot  and  thereby  kill  said  James  S.  Simpson 
as  charged  in  the  indictment  you  will  find 
the  defendant  guilty  of  manslaughter  and 
assess  his  punishment  at  confinement  in  the 
penitentiary  for  not  less  than  two  nor  more 
than  five  years." 

How  a  more  direct  application  of  the  law 
to  the  f&cts  could  be  given  we  fail  to  see. 
The  defendant  testified  to  a  blow  causing 
pain.  The  statute  says  a  blow  causing  pain 
shall  be  deemed  adequate  cause.  The  court, 
tells  the  jury  that  a  blow  or  lick  infiicted  by 
the  deceased  upon  defendant  causing  pain 
to  defendant  would  be  adequate  cause. 
Then  tells  the  jury:  "Now,  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  with  a  deadly  weapon" 
In  a  snddoi  passion,  arising  from  an  ade- 
quate cause,  a*  the  tame  ha»  been  herein- 
before  explained,  etc.,  yon  will  find  the  de- 
fendant guilty  of  manslaughter."  This  is 
strictly  within  the  rule  of  law  as  announced 
In  the  Smith  Case,  and  in  accordance  with 
all  the  decisions  of  this  court  See  Branch's 
Criminal  Law,  |  612,  and  cases  there  cited. 

[1 1]  Appelant  insists  that  the  court  erred 
in  his  charge  on  self-defense  wherein  he 
charged  the  Jury  "that  If  deceased  had  at- 
tacked or  was  about  to  attack  him,"  etc., 
claiming  that  the  court  should  have  charged 
that  If  deceased  made  a  "demonstration  from 
which  it  reasonably  api>eared  to  defendant 
that  his  life  was  in  danger,"  etc,  he  should 
be  acquitted.  The  cases  cited  by  appellant 
correctly  state  the  law  as  applicable  to  the 
facts  in  those  cases,  but  in  this  case  appel- 
lant testifies  deceased  "hauled  away  and 
knocked  him  down,  advanced  toward  him, 
and  throwed  his  band  behind  him,  and  said 
'I  will  jnst  kill  you,  you  son  of  a  bltcb.' " 
If  this  was  not  an  "attack"  Instead  of  a 
"demonBtratlon,"  we  do  not  knov  the  mean- 
ing of  the  word.  If  one  knocks  another 
dowiif  It  seems  to  as  be  hu  mad*  an  attack. 
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and  when  the  court  charged  the  jvrj  that, 
if  deceased  "had  made  an  attack  or  was 
makiug  an  attack  on  htm  which,  coupled 
with  the  threats  of  deceased  at  the  time, 
caused  him  to  have  a  reasonable  apprehra- 
slon  of  death  or  scions  bodily  injury  to 
acquit,"  it  seems  to  us  the  court  aptly  ap- 
plied the  law  to  the  erld^ice,  and  the  criti- 
cism Is  hypercritical.  Mr.  Branch,  in  his 
work  on  Crtmlnal  Law,  says  it  is  not  errot 
to  restrict  the  right  of  self-defense  to  an 
actual  attach.  If  the  only  theory  of  self-de- 
fense printed  by  the  evidence  Is  an  ac- 
tual attack,  and  the  danger.  If  danger  there 
was,  was  patent  and  real  to  defendant,  cit- 
ing Benfro  v.  State,  42  Tex.  Cr.  R.  3&4,  56 
S.  W.  1013,  wherein  It  was  held:  "On  a 
trial  for  murder,  where  there  was  no  testi- 
mony presenting  other  character  of  danger 
than  an  immediate  intention  on  the  part 
of  deceased  to  do  defendant  bodily  harm, 
and  the  court  fully  charged  the  law  of  self- 
defense  as  applicable  to  the  facts,  there  was 
no  error  to  refuse  a  special  Instruction  on 
apparent  danger."  For  other  authorities, 
see  Branch's  Criminal  Law,  |  446.  In  this 
case  the  court  charged  the  Jury  If  deceased 
had  made  an  attack  or  was  about  to  make 
an  atta<&,  and  there  was  no  evidence  rais- 
ing any  other  theory.  Simmons  v.  State, 
55  Tex.  Gr.  B.  448k  U7  S.  W.  141,  and  cases 
cited. 

The  <^rge  does  not  group  any  facts  and 
require  the  Jury  to  believe  all  of  them,  but 
applies  the  law  to  the  facta  as  testified  to 
by  defendant.  Defendant  had  testified  that 
deceased  knocked  him  down  and  said,  "I 
will  kill  you,  you  son  of  a  bitch."  The 
court  tells  the  Jury  that  If  deceased  had 
made  an  attack  or  waa  about  to  make  an 
attack,  coupled  with  the  threats  of  deceased 
at  the  time,  etc.,  this  was  a  direct  applica- 
tion of  the  law  of  dtfendant,  whose  testi- 
mony alone  raised  the  Issue  of  self-defense. 

[17]  The  next  criticism  Is  that  the  charge 
on  self-defense  shifts  the  burden  of  proof 
and  places  it  on  defendant.'  He  cites  us  to 
the  cases  of  Stuart  v.  State,  57  Ter.  Or.  R. 
693,  124  S.  W.  656,  and  Castro  v.  State,  146 
S.  W.  654.  We  do  not  think  the  charge  In 
this  case  Is  subject  to  the  criticism  for,  in 
addition  to  the  charge  on  presumption  of  in- 
nocence and  reasonable  doubt,  the  court,  Im- 
mediat^y  following  and  virtually  as  a  part 
of  '  the  law  of  self-defense,  Instructed  the 
jury,  **In  all  criminal  cases  the  burden  of 
proof  Is  on  the  state."  In  the  Castro  and 
Stuart  Cases  this  part  of  the  charge  seems 
not  to  have  been  given,  and  the  Stuart 
Case  holds,  even  with  thla  omitted,  that  in 
tiie  absence  of  a  requested  charge  no  reversi- 
ble error  would  be  presented.  As  does  the 
Simmons  Case,  55  Tex.  Cr.  R.  448,  117  S.  W. 
141.  In  speaking  of  a  charge  of  this  char- 
acter. Judge  Willson,  in  the  case  of  Powell 
V.  State,  28  Tex.  App.  398,  13  S.  W.  601, 
said:  "With  respect  to  the  charge  on  threats 
and  self-defense^  the  objection  Is  urged  that 


It  requires  the  Jury  to  beUeve  that  the  facta 
existed  which  constituted  self-def^ise  be- 
fore they  could  acquit  defraidant,  whereas 
the  law  Is  that,  If  they  entwtalned  a  rea- 
sonable doubt  of  the  existence  of  su<^  facts, 
they  should  acquit  him.  In  this  case  the 
court  charged  the  rule  of  reasonable  doubt 
goierally,  making  it  aK>llcable  to  the  whole 
case,  and  under  repeated  decisions  of  this 
court  this  was  sufficient"  Where  the  court. 
In  connection  with  the  charge  on  self-de- 
fense, instructs  the  Jury  specifically  that  In 
all  criminal  cases  the  burden  of  proof  Is 
on  the  state,  It  Is  Inconceivable  that  the 
Jury  should  have  been  misled,  and  the  bur- 
den of  proof  is  not  shifted.  Had  the  court 
so  instructed  the  Jury  in  the  Stuart  and  Cas- 
tro Cases,  as  well  as  giving  the  charge  on 
reasonable  doubt  on  the  whole  case.  It  would 
not  and  could  not  have  been  said  that  the 
burden  of  proof  was  shifted.  See,  also,  Mc- 
Cullough  T.  State,  23  Tex.  App.  6S6,  6  S.  W. 
175:  Bdens  v.  State,  41  Tex.  Or.  B.  624,  56 
S.  W.  816,  and  cases  cited  in  Overcash  v. 
State.  148  S.  W.  701,  decided  at  this  term  of 
court. 

[II]  The  charge  Is  not  subject  to  the  critl-  | 
dam  that  it  may  have  caused  the  Jury  to 
infer  that  they  should  Judge  of  the  transac- 
tion from  what  the  after  developments  dis- 
closed to  be  the  real  facts.  The  charge  is 
unlike  that  cited  In  the  Simmons  Case,  55 
Tex.  Cr.  R.  449,  117  S.  W.  141,  in  that  it 
adds  to  that  charge  "and  consider  the  same 
In  the  light  of  the  facta  and  circumstances 
as  they  appeared  to  the  defendant  at  the 
time,  and  not  from  any  other  standpoint 
and  It  waa  for  the  Jury  to  determine  what 
were  the  appearances  to  defendant,  and  la 
what  light  he  did  In  fact  view  the  facts  and 
circumstances  at  the  time."  This  latter 
clause  shows  that  the  facts  must  be  view- 
ed from  the  standpoint  at  the  very  time  of 
the  homicide  as  it  appeared  to  defendant  at 
the  time  of  the  homicide,  and  from  no  other 
standpoint  No  man  could  draw  any  other 
conclusion. 

[II]  The  criticism  that  the  court  erred  In 
charging  on  "threats,"  In  that  it  was  a  dis- 
puted fact.  Is  rather  hypercrlticaL  The 
whole  issue  of  self-defense  was  a  contested 
Isane,  and  the  only  witness  that  testifies  to 
facts  raising  the  issue  of  self-defense,  in  the 
same  breath  that  he  tells  of  defendant 
knocking  htm  down  and  advancing  on  him, 
also  tells  of  the  threat  If  a  jury  believed 
one,  they  believed  all,  for  the  same  m&a 
that  testifies  to  one  testifies  to  the  othv 
as  a  part  of  the  same  transaction,  and  there 
could  he  no  question  If  one  was  true  the 
other  was  not  also  true.  The  way  thecoart 
charged  In  regard  to  the  threat  was  favor- 
able to  defendant.  In  that  the  witness  said 
he  knocked  him  down,  advanced  on  him, 
put  his  hand  to  his  hip  pocket,  and  said.  **I 
will  Just  kill  you.  yon  God  damn  son  a 
bitch."  No  one  tise  saw  the  deceased  knock 
the  defendant  down,  although  there  were 
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sereral  In  tbe  room,  and  no  one  beard  this 
remark;  bnt,  when  the  wltneeses  all  teett- 
ty  that  deceased  bad  no  pistol  at  this  time. 
It  can  be  seen  that,  preeentinff  tbe  Issne  as 
he  did,  the  court  was  presenting  the  matter 
In  tbe  most  favorable  light  for  defendant 

[21]  The  only  other  crmclsm  is  that  tbe 
court  erred  In  Infltructlng  tbe  Jury,  in  the 
charge  of  self-defense,  that  they  might  con- 
sider the  relative  strength  and  size  of  the 
parties  and  tbe  defmdant's  knowledge  of  tbe 
character  and  disposition  of  the  deceased. 
In  TlewtDg  the  matter  from  defendant's 
standpoint.  In  some  cases  this  charge  has 
been  held  to  be  erxor,  and  in  others  that  It 
was  proper  to  be  given  depending  on  the 
facts  in  each  case.  In  this  case  certainly 
It  could  not  be  harmful  to  defendant.  He 
testified  he  bad  known  deceased  for  a  num- 
ber of  years;  that  ttiey  had  been  out  at  a 
dance  all  the  night  before;  that  deceased 
was  drinking  and  quarrelsome;  had  been 
in  trouble  at  the  dance,  and  had  had  a  fuss 
there,  and  was  in  a  very  bad  hamor;  that 
he  saw  him  pnll  his  pistol  out  and  strike 
the  counter  at  two  dUrer«Bt  times  shortly 
before  tbe  shooting ;  that  he  saw  him  knock 
Chnmley  down,  and  then  bad  knocked  htm 
down  and  came  towards  him  threatening  to 
kill  him.  Taking  this  evidence  into  consld- 
emtion  in  telling  the  jury  that  they  might 
take  Into  consideration  the  character  and 
disposition  of  the  deoeaaed  and  the  relative 
Btrengtb  of  the  parOea  in  passing  on  defend- 
ant's right  of  aelf-defense,  It  certainly  pre- 
sents BO  ground  for  complaint  on  defend- 
ant's part 

[21]  Tbe  only  other  eont^tlon  of  appel- 
lant la  that  we  should  have  taken  np  the 
onestlon  of  the  oonstltatlanallty  of  the  Jury 
wheel  law  and  paaaed  on  it  again.  In  this 
case,  on  the  former  appeal,  thJa  court  upheld 
the  const! tntionaUty  of  the  law,  and  tbe 
trial  omrt  did  rtfit  ta  following  that  deci- 
sion in  again  trying  this  case;  Appellant  ap- 
parently misunderstood  or  misconstrued  what 
we  said  on  this  qnestlon.  We  were  not  pass- 
ing on  the  qnestioii  of  irtietber  or  not  a  Jury 
selected  In  any  manner  other  than  that 
provided  by  law  would  be  a  legal  Jury. 
Nothing  was  ftirthar  from  onr  thontfbt 
What  we  Intended  to  say  was  that,  whwi 
tbe  trial  court  followed  ttie  dedaion  of  this 
court  In  a  givn  case  on  the  aecond  trial  of 
that  Identical  cas^  we  would  not  review 
the  same  qusstloB  again  In  that  ease  and 
overrule  the  former  dedaion,  unless  It  was 
shown  that  some  Injury  resulted  to  the  de- 
fendant by  the  court  in  following  the  deci- 
sion of  this  court  Were  the  rule  otherwise, 
trial  courts  would  In  a  great  measnre  be 
at  sea,  and  would  fetf  Indlned  and  be  au- 
thorised to  give  bnt  Uttle  weight  to  the  de- 
cisions of  the  court  However,  If  It  ap- 
peared that  the  decision  waa  wroi«,  and  a 
substantial  Injury  had  been  done  a  citizen 


of  this  state  by  such  dedaion,  it  would  be 
our  duty  and  pleasure  to  remedy  that  wrong. 
However,  we  might  add,  if  we  are  to  follow 
the  decision  of  tbe  Supreme  Court  of  this 
state  in  the  case  of  Bey  man  v.  Black,  47 
Tex.  558,  the  decision  of  the  former  ap- 
peals on  this  qnesttpn  would  be  sustained. 

As  appellant's  attorney  has  so  ably  and. 
earnestly  presented  tbe  several  questions, 
we  have  given  them  more  than  usual  con- 
sideration, and  have  rewritten  on  nearly  all 
of  them ;  but  there  being  no  error  that 
coTild  or  should  cause  a  reversal  of  tbe  case, 
the  motion  for  rehearing  Is  overruled. 

DAVIDSON,  P.  J.,  not  sitting. 


LOGAN  T.  STATB. 
(Court  of  Criminal  ^^^^  ^  Tvxmm.  May  22, 

1.  Raps  (|  64*>— Evidenob— Oobboboratior. 

Ordinarily  the  fact  that  the  prosecuting 
witness,  when  carried  before  tiie  grand  Jury, 
refused,  until  compelled  to  do  so,  to  give  the 
name  of  any  person  as  the  one  gallty  of  her 
uDdoing  would  be  a  strong  circumstance  In 
Bupport  of  her  testimony ;  but  this  Is  true  otUy 
lo  those  inatances  where  the  facts  show  Inti- 
macy between  them,  or  the  witness  was  under 
the  control  or  Influence  of  the  other. 

UM.  Note,r>-For  other  cases,  see  Rape,  Coit 
Dig.  H  88,  84;  Dec.  Dig.  i  64.*] 

2.  Rapb  (§  B2*)— BiviDBNOB— SurnoraiiOT. 

Evidence,  In  a  prosecution  for  statutory 
rape,  A«M  not  sufficient  to  support  a  conviction. 

[Ed.  Note.— For  otiier  cases,  see  Rape,  Cant. 
Mg.  It  71-74.  76;  Dec  Dig.  S  62.»] 

8.  Rapb  (|  62*)— Sufftcibnot  or  Bvidbrob— 
TJmsdppobted  Tbstiuont  ot  Pbosbcotbiz. 
It  is  true  that  the  unsupported  testimony 
of  the  girl  alone  is  sufficient  to  sustain  a  Judg- 
ment 01  coDvictlon;  but  that  evidence  should 
bear  evidence  of  verity  on  its  (ace,  and  not  be 
of  such  a  nature  as  of  Itself  to  create  a  doubt 
as  to  Its  reasonableness  and  probable  truth. 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent 
Dig.  H  71-74,  76;  Dec.  Dig.  |  B2.«] 

4.  Gbikzitai.  Law  (|  718*)— Tbiai,— Asotr- 

UBNT  or  CODNSEL, 

In  a  prosecution  (or  statutory  rape,  the 
district  attorney,  in  bis  argument,  stated  that 
counsel  for  defeudant  bad  tried  to  discredit  tlie 
prosecuting  witnesses  because  of  the  poverty 
of  their  family,  and  had  said  that  they  were 
not  worthy  of  belief  because  of  tbeir  poverty 
and  eoDdmooB  of  life,  and  It  was  also  shown 
that  in  tbe  deliberation  of  the  Jury  It  was  mok- 
tioned  that  the  prosecutrix  was  a  poor  girl 
while  defendant  was  a  man  of  prominence  and 
wealth,  although  there  was  testimony  that  this 
did  not  influence  the  jury.  Held  that,  coosid- 
tred  with  the  unsatis(actoi7  evidence  In  the 
case,  the  arguntent  was  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1668,  16^:  De&  Dig.  { 
713.«] 

6.  Ceiminal  Law  (|  1174*)— TsiAiM^oirDTrcT 

or  JUROBS. 

Code  Cr.  Proc.  1896,  art  728k  provides 
that  no  person  shall  be  permitted  to  oe  with 
the  jury  while  they  are  deliberating,  nor  per- 
mitted to  converse  with  a  juror  la  a  (elony 
case,  except  in  tbe  presence  and  by  permission 
o(  the  court    Jurors,  in  a  trial  (or  statutory 
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Tape,  wU)e  deUbetating  on  the  case,  were  per- 
mitted to  talk  over  a  telepbone  to  their  fami- 
lies and  others.  Held  that,  considered  with  the 
unsatisfactor;  eviclence  in  die  case,  it  vas 
ground  for  reversal. 

[Ed.  Noter— For  other  caaea.  Ma  Oilmlnal 
Law.  Cent.  Dig.  H  3170-8178;  Dec.  Dig.  | 
1174.»]  ■ 

Appeal  from  District  Goart,  Somervell 
Oounty;  W.  J.  Oxford,  Judge. 

Enos  Logan  was  convicted  of  statutory 
rape,  and  be  appeals.  Reyjersed  and  re- 
manded. 

Levi  Herring  and  W.  E.  Myrls,  both-  of 
Olen  Rose,  and  BeU  &  MUam,  of  Ft  Worth, 
for  appellant  Jno.  J.  Htner,  Diet  Atty.,  and 
C.  B.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  Indicted, 
charged  wltb  the  off^se  of  rape  upon  the 
person  of  Ellen  Groom,  a  girl  alleged  to  be 
under  15  years  of  age.  He  was  adjudged 
^ilty,  and  bis  ptmisbment  assessed  at  five 
gears'  confinement  In  the  penitentiary. 

1.  EUen  Groom,  the  prosecuting  witness, 
when  first  carried  before  the  grand  Jury, 
declined  to  testify  who  It  was  bad  carnal 
Intercourse  with  her.  She  had  declined  to 
tell  her  mother;  but  at  the  time  she  was  in 
such  an  advanced  state  of  pregnancy  it  was 
known  she  had  had  sexual  intercourse  with 
some  one.  She  was  carried  before  the  dis- 
trict Judge,  who  informed  her  that,  unless 
she  would  tell  with  whom  she  had  sexual 
Intercourse,  he  would  be  compelled  to  send 
her  to  Jail.  She  then  testified  before  the 
grand  Jury  that  appellant  was  the  person 
guilty  of  the  offense.  On  the  trial  of  the 
case,  she  testiSed  that  she  had  met  appel- 
lant several  times;  that  she  had  a  conver- 
sation with  him  at  the  fence  between  their 
homes  five  months  prior  to  the  act  of  inter- 
^urse;  and  Chat  during  the  day  on  which 
tbe  intercourse  took  place  that  night  she 
talked  with  him  at  MUam'a  store,  where  he 
was  diking,  and  agreed  to  meet  him  that 
night  at  the  branch  back  of  her  home.  She 
farther  testified:  "On  the  night  of  this  in- 
twcourse,  the  house  in  which  I  lived  oon- 
risted  of  two  rooms;  tiie  partition  betwem 
the  two  rooms  being  a  curtain,  cutting  off 
the  kitchen  In  one  end  and  a  bedroom  In  the 
other  end  of  the  house.  My  moth»  and  I 
slept  In  one  bed,  my  sister  on  a  pallet  on 
the  fioor,  and  my  three  brothers  on  the  other 
bed.  The  night  was  cool,  or  cold,  and  we, 
had  a  fire.  I  had  gcme  to  bed,  and,  as  was 
my  usual  custom,  had  gone  to  sle^p.  After 
a.  while  I  wakened,  as  was  also  my  custom 
after  sleeping  a  whlle^  and  got  up  and  dress- 
ed while  my  mother  and  the  other  monhers 
of  the  family  were  asleep  I  then  went  out 
the  door  and  down  to  the  branch,  and  there 
met  the  defendant  I  remained  there  only 
a  few  minutes  with  him  and  had  the  act  of 
Intercourse  and  then  returned  to  the  house 
and  went  again  to  bed.    The  others  were 


stni  asleep  when  I  r^umed  to  the  bouae. 
The  time  of  this  occurrence  was  in  cool 
weather,  or  In  ccdd  weather,  .1  think,  ai^  tb% 
night  was  dark.  When  I  returned  to  the 
bouse,  t  got  back  in  the  bed  with  my  moth- 
er." That  this  was  the  only  act  of  Inter- 
course she  ever  had  with  appellant;  and  that 
it  occurred  ^e  latter  part  of  April  or  Ist  of 
May  prior  to  the  birth  of  her  child  in  Jan- 
uary. On  cross-examination,  she  could  not 
fix  the  time  definitely  whoa  it  occurred,  say- 
ing: "Thla  occurrence  was  either  last  year 
or  year  before  last  Q.  Xou  told  us  a  while 
ago  that  It  was  last  year  or  year  before  last. 
Can't  you  be  a  little  more  definite  and  fix 
the  time  better  than  that?  A.  It  was  last 
year  or  year  before  last  Q.  You  think  It 
was  year  before  last  then?  A.  Yes.  air.  Q. 
Then  you  fix  it  at  that  time?  Do  you  re- 
member whether  it  was  In  the  spring  of 
the  year?  A.  It  was  in  cool  weather,  I 
think.  Q.  Ck>Id  and  cool  weather  might  mean 
different  things.  Can  you  be  more  definite 
than  that?  A.  It  was  In  the  winter.  I  think." 

Mrs.  Groom  testified  to  the  age  of  her 
daughter,  and  testified  that  she  was  under  15 
years  of  age  at  the  date  of  tbe  allied  rape. 
She  testified  she  bad  never  seen  defendant 
with  her  daughter,  and  that  defendant  bad 
never  been  at  her  home;  that  she  bad  seen 
him  standing  ov&r  at  his  home  looking  to- 
wards her  place  smiling,  and  ber  daoghter 
would  be  looking  over  towards  his  home. 
On  cross-examination,  she  testified:  "I  do 
not  recall  that  defendant  ever  kept  company 
with  my  daughter,  EUen,  before  the  trouble 
complained  of,  and  I  never  saw  anything 
between  th^  other  than  what  I  have  de- 
scribed as  his  smiling  through  tbe  window; 
nor  was  defendant  ever  In  my  bouse,  so  far 
as  my  knowledge  goes,  either  before  or  after 
the  indictment  was  returned  against  him. 
My  daughter  never  told  me  before  tbe  finding 
of  tbe  indictment  that  defendant  was  the 
father  of  her  child;  and  I  could  new  get 
anything  out  of  ber  about  it" 

Appelant  testified  that  be  was  27  yean 
of  age.  a  member  of  the  church,  and  bad 
never  been  charged  with  an  offense  prior  to 
this  time.  He  further  testified:  "I  have 
known  M\m  Groom  a  year  or  two,  but  have 
had  no  acquaintance  with  her.  other  than  to 
see  ber  occasionally  going  about  town.  I 
never  had  a  ccmversatlon  with  her  at  any 
time  that  I  know  of,  and  have  never  been 
with  her  or  gone  with  ber  anywhere  to  a 
party  or  other  place.  I  have  wtnrfeed  at  the 
Mlhun  ft  Go.  store  for  about  five  year*.  I 
do  not  remember  to  have  evn  seen  Elloa 
Groom  In  the  Milam  store;  and  I  have  never 
had  a  conversation  with  ber  In  the  Milam 
store,  at  any  time,  as  I  now  renonber.  She, 
of  course,  might  have  been  In  the  store  with 
lier  mother,  or  In  some  department  of  the 
store;  but  I  do  not  recall  having  seen  her 
there  at  any  time,  and  I  am  sure  that  If  I 
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Md  seen  and  talked  to  ber  In  the  store  I 
would  have  remembered  It;  and  I  did  not 
meet  her  and  have  a  talk  with  her  at  any 
time  In  the  store,  aa  detailed  by  her  In  ber 
testimony  in  thla  case.  If  she  waa  ever  there, 
I  never  saw  t^er.  I  never  at  any  time  had  a 
conversation  with  her  at  the  fence  at  her 
home  or  at  my  home,  aa  detailed  and  re- 
ferred to  by  her  in  ber  testimony;  and  I  am 
positive  in  my  statement  that  I  had  no  con- 
versation with  ber  at  the  fence  at  any  time. 
In  passing  to  and  fro  about  my  home  and 
In  going  and  returning  home,  I  have  seen 
Ellen  Groom  In  and  about  her  yard,  and 
about  tbe  place  somewhere;  but  X  have  never 
bad  any  communication  or  conversation  with 
her,  other  than,  perhaps,  a  salutation  in 
passing,  or  passing  the  time  of 'day,  as  we 
call  IL  I  baVe  beard  the  testimony  of  Ulen 
Groom  that  on  a  certain  night,  about  the 
premises.  In  the  branch  I  had  carnal  inter- 
course with  her.  The  statement  is  not  true. 
I  never  In  my  life  bad  carnal  intercourse 
with  her,  and  nevor  at  any  time  had  any 
conversation  with  her  relating  to  snch  a 
thing.  I  have  never  been  thrown  with  her 
under  any  circumstances  whatever." 

Mrs.  Logan  testified  that  two  days  after 
her  son  was  indicted  she  went  to  the  home 
of  Mrs.  Groom,  who  met  her  at  the  gate  cry- 
ing, saying  that  appellant  was  not  guilty,  and 
£aid  that  Ellen  said  he  was  not  guilty;  that 
they  went  In  the  house,  and  Mrs.  Oroom 
spoke  to  her  about  some  of  tbe  school  boys, 
and  asked  If  witness  knew  the  Damaby  boy, 
and  if  witness  thought  tbe  Damaby  boy  Was 
old  enough  to  get  a  kid,  when  witness  re- 
plied she  did  not  know  the  boy.  Witness 
aays  Bfrs.  Groom  told  her  she  wanted  the 
case  thrown  out  of  court;  and  that  prose- 
cuting witness  spoke  up  and  said  appellant 
was  not  guilty.  Witness  says  she  went  to 
Mrs.  Groom's  again  a  few  days  later,  with 
Mrs.  FretweU,  and  that  Mrs.  Groom  told  her 
Ellen  bad  never  told  ber  who  was  guilty; 
and  on  one  of  the  trlpa  Mrs.  Groom  bad 
told  ber,  when  tbey  were  plannli^c  who  to 
lay  It  on,  they  started  to  lay  It  on  Albert 
MDkerMm,  and  she  (Mrs.  .Groom)  had  said 
he  was  no  good,  and  then  said  some  of  us 
were  trying  to  lay  it  on  Frank,  and  Frank 
bad  said  If  they  did  he  would  take  bis  gim 
and  shoot  them  up,  and  that  Mrs.  Groom  had 
said  that  Ellen  told  her  they  made  her 
swear  lies  on  appellant.  On  these  trips,  Mrs. 
Logan  secured  notes  from  Mrs.  Groom  and 
EUen  to  tbe  ofBcers,  stating  that  appellant 
waa  not  gnilty. 

Mrs.  Groom  d^ed  making  these  state- 
ments to  Mrs.  Logan;  snd,  while  she  and 
Eaien  admitted  writii^  tbe  letters  to  tbe  of- 
ficers, th^  said  Mrs.  Logan  begged  them  to 
do  so;  tbat  tbey  did  not  want  to  be  com- 
pelled to  go  to  court,  and  Mrs.  Logan  bad 
said  If  th^  would  write  tbe  notes  the  case 
would  be  thrown  out,  and  th^  would  not  be 
compiled  to  go  to  court 


Some  of  tbe  letters  written*  Introdnced  tn 
evidrace,  were  aa  follows: 

"Judge  Oxford:  Please  throw  this  out. 
Enos  Logan  never  had  anything  to  do  with 
me. — Ellen  Groom.  For  God's  sake  don't 
think  that  I  can  stand  it  Mrs.  M.  A. 
Groom,"  • 

"March  SO.  I  was  badly  scared;  I  was 
mistaken  of  its  being  Enos  Logan,  and  I 
don't  want  him  punished,  and  he  is  not  guilty, 
and  I  don't  want  this  brought  up  in  court 
I  don't  want  to  appear  tn  court.  Please 
don't  bring  It  up  In  court  He  never  had 
anything  to  do  with  me.    EUen  Groom." 

"Mr.  Hiner:  Please  throw  this  out  of 
court  I  don't  want  him  punished  over  this, 
and  I  don't  want  to  go  to  court  I  don't 
want  to  appear  in  court  Enos  Logan  never 
did  anything  to  ma   Ellen  Groom." 

These  letters  were  never  delivered  to 
Judge  Oxford  or  Mr.  Hlner,  and  not  shown 
to  them  until  the  day  of  the  trial. 

[1 , 2]  This  is,  In  substance,  the  evidence  In 
the  case;  and,  while  we  are  always  loathe 
to  disturb  the  verdict  of  a  jury,  this  evi- 
dence Is  far  from  satisfactory.  Ordinarily, 
tbe  fact  tbat  the  prosecuting  witness,  when 
carried  before  the  grand  Jury,  refused,  until 
compelled  to  do  so,  to  give  the  name  of  any 
person  as  the  one  guilty  of  her  undoing 
would  be  a  strong  circumstance  In  support 
of  her  testimony;  but  this  Is  true  only  In 
those  Instances  where  the  facts  show^  inti- 
macy between  them,  or  the  witness  was  un- 
der the  control  or  Influence  of  the  other.  If 
the  evidence  In  this  case  tended  to  show 
that  defendant  had  ever  associated  with  the 
prosecuting  witness,  was  in  tbe  habit  of  go- 
ing with  or  calling  on  the  prosecuting  wit- 
ness, had  done  anything  to  win  her  affec- 
tion, or  was  in  such  position  as  to  control 
her  actions,  we  would  deem  this  a  circum- 
stance most  cogent  But  In  the  record  in 
this  case  the  prosecuting  witness  says  that 
defendant  had  talked  to  her  once  st  the 
feuee,  and  occasionally  at  the  store  where 
he  was  clerking,  all  of  whidi  Is  emphatically 
denied  by  defendant  The  prosecuting  wit- 
ness' mother  say  that  defendant  was  never 
at  their  home,  and  never  kept  company  with 
her  daughter,  and  she  nev»  saw  him  with 
ber.  Under  these  circumstances,  we  do  not 
think  the  fact  that  prosecuting  witness  was 
reluctant  in  giving  the  name  of  appellant  to 
the  grand  jury  Is  or  should  be  a  circumstance 
supporting  her  testimony,  but  rather  tbat 
while  she  was  trying  to  conceal  tbe  author 
of  her  ruin,  she  was  still  doing  so,  and  es- 
pecially would  this  be  true  it  we  give  any 
credence  to  the  testimony  of  Mrs.  Logan 
and  tbe  letters  written  by  prosecuting  wit- 
ness. Again,  her  statement  lliat  she  made  an 
appointment  with  appellant  at  tbe  store  to 
meet  blm.  at  tbe  branch  that  aigkt,  that  sbs 
went  to  i^eep  in  bed  with  ber  mother,  woke 
up  some  time  during  tbe  night,  got  np  and 
put  <m  her  clotbei^  and  went  to  the  brameh 
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and  fotmd  defendant  tliere.  that  she  remain- 
ed only  a  few  minntes,  and  returned  to  the 
house,  undressed,  and  again  got  in  bed,  and 
her  mother,  sister,  nor  her  brothers,  woke. 
Is  unreasonable.  If  she  was  supported  In 
any  of  her  statements  by  any  other  witness, 
we  might*  give  more  credence  to  It;  but 
when  the  main  fact  relied  on  by  the  state 
for  a  conviction  is  detailed  as  occurring  in 
such  an  unusual  and  unreasonable  way,  and 
the  parly  sought  to  be  charged  with  the 
crime  is  a  man  27  years  of  age,  who,  during 
his  ^tire  life,  had  never  before  been  charg- 
ed with  crlme^  and  he  vehemently  denies 
the  accusation,  we  do  not  believe  we  should 
permit  appellant,  under  such  clrcamstances, 
to  be  branded  with  a  felon's  brand.  It  Is 
true  that  Intercourse  Is  never  seen,  except 
by  those  participating  in  the  act;  and  If  the 
evidence  of  the  prosecuting  witness  was  of 
that  character,  and  detailed  In  sudi  a  way 
that  it  appeared  to  be  probably  true,  we 
would  not  disturb  the  verdict  But,  In  our 
Judgment,  If  the  statement  that,  in  a  conver- 
sation at  the  stor^  she  made  the  appoint- 
ment Is  true,  then  the  statement  that  she  went 
to  sleep  and  awoke  and  wait  to  the  branch 
.at  the  Yexy  time  appellant  appeared  at  the 
brandi  Is  not  probable.  If  she  went  to  the 
branch,  she  remained  awake  after  going  to 
bed;  for  a  girl  14  years  of  age  would  hardly 
wake  at  the  critical  moment,  and  In  the 
nighttime,  on  a  dark  night,  get  out  of  bed 
and  go  to  a  brandi  on  a  mission  of  this  kind 
to  meet  a  person  with  whom  she  had  never 
been  associated. 

In  the  case  of  Btate  v.  Goodale,.  210  Mo. 
2^  lOB  8.  W.  9,  the  Supreme  Court  of 
Mlssotol  says.  In  discussing  a  case  of  this 
charactor:  '^Fhe  all-Important  question  on 
this  appeal  Is  whether  the  testimony  In  this 
case  Is  anfllctent  to  sustain  the  conviction  of 
the  deFendant.  The  admoniUon  of  Lord 
Hale  that  it  must  be  r^onbered  that  this 
Is  an  aceasation  easily  to  be  made  and  bard 
to  be  proved,  and  liardw  to  be  defended  by 
•  the  party  accused,  though  ever  so  Innocoit,' 
most  be  heeded.  While  it  is  the  law  of  this 
state,  as  in  most  othws,  where  not  modified 
by  statute,  that  a  conviction  for  rape  may  be 
snatained  upon  Uie  uncorroborated  evidence 
of  the  outraged  female  it  la  nevertheless 
eQually  well  settled  that  the  appellate  court 
will  closely  scrutinise  the  testimony  upon 
which  the  conviction  was  obtained,  and,  If 
it  appears  Incredible  and  too  unsubstantial  to 
make  it  the  ba^  of  a  judgment,  will  re* 
verse  the  Judgment.  Whlle^  on  the  one  hand. 
It  will  not  do  to  bold  that,  because  the  evi- 
dence indicates  a  depravity  not  ordinarily 
witnessed  among  men,  it  must  be  rejected, 
because  the  annals  ot  crime  are  replete  with 
examples  whweln  the  most  sacred  relations 
have  been  disregarded,  and  the  testimony 
left  no  rocHU  for  a  reasouable  doubt  of  the 
guilt  of  the  accused;  yet,  on  the  other,  many 
well-autbentlcated  decisions  attest  that  this 


charge  has  ottesi  been  the  result  of  malice 
and  hidden  motives,  and  the  courts  have  re- 
fused to  permit  convictions  to  stand  because 
of  the  utter  improbability  of  the  testimony, 
in  the  light  of  the  conceded  circumstances. 
Instinctively  the  character  of  the  accused 
and  of  his  accuser  is  a  prime  considmtlon." 

[3]  In  that  case  the  court  reversed  the 
case  on  account  of  the  unreasonableness  of 
the  evidence  of  the  prosecuting  witness,  al- 
though it  was  a  case  In  which  an  ancle  was 
charged  with  rape  upon  his  niece.  The  evi- 
dence in  this  case  is  far  more  nnreasonabls 
than  the  evidence  In  that  case;  and  In  this 
case,  as  In  that,  the  record  would  give  to  de- 
fendant an  unimpeachable  character  from 
his  youth  up.  When  a  man  27  years  of  age 
shall  seek  to  win  the  affection  and  confldeuce 
of  a  girl,  and  by  that  means  accomplish  her 
undoing,  he  should  be  severely  punished;  and, 
if  the  evidence  disclmed  that  characta  vt 
case,  It  should  and  ought  to  be  afflrmed. 
But  when  a  man  of  good  reputation  bai 
reached  that  age,  and  the  prosecuting  wit 
ness  is  a  girl  with  whom  he  has  never  been 
associated,  and  over  whom  he  has  no  con- 
trol, and  whose  affection  or  confidence  be 
has  never  sought  to  win,  and  be  la  charged 
with  that  character  of  offCTse,  the  evidence 
ought  to  be  clear  and  convincing  before  ht 
la  consigned  to  the  penitentiary.  It  is  tme 
that  the  unsupported  testimony  of  the  ghA 
alone  Is  sufficient  to  sustain  a  Judgment  of 
conviction;  but  that  evidence  should  bear  , 
evidence  of  verity  on  its  face,  and  not  be 
of  such  a  nature  as  of  Itself  to  create  a 
doubt  as  to  its  reasonableness  and  probable 
truth.  And  when  this  Is  followed  up  by  le^ 
ters  stating  that  defendant  Is  not  guilty,  and 
which  she  admits  wrltiDg,  sltbongh  she  says 
they  were  obtained  by  the  mother  xmda 
promise  that  the  case  would  be  dismissed 
and  she  would  not  have  to  appear  in  cooitt 
the  testimony  Is  of  tl^t  character  that  m 
are  nnwUling  to  permit  a  conviction  t» 
stand.  As  before  stated,  If  the  rations  bs> 
twera  her  and  defendant  were  such  that  it 
would  be  reasonable  for  her  to  seek  to  shidd 
him,  it  would  be  different;  but  tier  testt 
mony  and  the  testimony  of  hee  mother  state 
no  good  and  sufflident  reastm  for  a  desire  to 
shl^d  appeUant,  if,  in  truth,  he  was  guilty 
of  this  great  wrong.  Hb^  mother,  at  least, 
would  be  outraged,  and  the  ^1  would  bj^ 
parently  be  also,  and  desire  his  piinlshm«^ 
unless  he  had  In  some  way  won  her  affec- 
tion and  confidence,  and  this  the  evldenes 
preclades.  It  may  be  npon  another  tsrial  that 
additional  testimony  can  be  adduced,  and. 
If  so,  and  appellant  is  really  guilty  of  tUa 
offense,  the  punishment  is  none  too  severe: 
and  If  oonvlndng  testimony  Is  adduced  on 
another  trial  the  Jury  will  give  a  much  more 
severe  punishment  than  was  meted  out  b 
this  Instance,  we  are  satisfied. 

2.  In  btUs  of  exception,  it  Is  shown  tbat 
state's  counsel,  in  tiielr  argoowit,  appealed 
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to  tbe  posrion  and  prejudice  of  tbe  jary,  re- 
ferring to  him  as  a  "Blick  dock,"  and  "the 
defendant  had  Just  as  well  hare  murdered 
this  little  Innocent  girl  as  to  bare  done  what 
be  did,"  and  other  remarks.  While  this  la 
not  presented  In  a  way  that  we  wonld  re- 
Tcne  on  account  of  the  conduct  of  these  of- 
ficials, yet  on  another  trial  we  hope  that 
■nch  criticism  "that  an  appeal  to  the  passion 
and  prejudice  of  the  jury  was  mad^"  "that 
it  would  have  been  Jnst  as  humane  to  have 
murdered  her,"  cannot  be  properly  made  of 
the  argament  of  oonnsel  for  the  state. 

[4]  8.  AgaiD,  it  Is  shown  by  a  bill  that  the 
district  attorney  represratlng  tbe  state.  In 
tds  dosing  argument,  stated  that  "counsel 
for  the  defendant  has  tried  to  discredit  and 
cast  a  reflection  upon  tbe  prosecuting  wit- 
nesses, Bllen  Oroom  and  Mrs.  M.  A.  Oroom, 
because  of  the  poTerty  of  tbe  Groom  fam- 
ily," and  further  stated  to  the  Jury,  "counsel 
for  the  defendant  have  stated  that  they  (the 
witnesses  mentioned)  were  not  worthy  of  be- 
lief, because  they  were  poor,  and  that  the 
mother  and  two  daughters  and  the  three 
sons  had  all  occupied  tbe  same  room,  and 
had  only  two  beds  In  which  all  of  them 
slept,"  to  which  ai^:ument  and  statement  of 
tbe  district  attorney  tbe  counsel  for  the  de- 
fendant then  and  there  excepted,  on  tbe 
ground  that  tbe  attorneys  for  the  defendant 
had  made  no  rejection  whatever  upon  the 
witnesses  named  on  account  of  their  poverty, 
or  on  account  of  the  fact  that  the  mother 
and  tbe  two  daughters  and  the  three  sons 
had  all  occupied  the  same  room,  and  had 
only  two  beds  In  which  all  of  them  slept 
This  bill  is  approved  by  the  court,  with  tiie 
Indorsement  that  no  special  charge  was  re- 
quested in  regard  thereto;  and  for  this  rea- 
son alone  it,  perhaps,  presents  no  reversible 
error.  However,  it  is  shown  in  bill  No.  10, 
by  tbe  testimony  of  Juryman  Holmes  and 
others,  that  while  the  Jury  was  deliberating 
on  the  case  It  was  mentioned  In  the  Jury 
room  that  tbe  prosecuting  witness  was  a 
poor  girl,  while  appellant  was  a  man  of 
prominence  and  had  plenty  of  money.  The 
Juryman  added  this  did  not  Influence  the 
jury,  and  they  were  told  not  to  discuss  it,  as 
there  was  no  evidence  of  these  facts.  Tbe 
Jury  at  this  time  had  not  agreed  on  a  ver- 
dict. Taking  tbe  remarks  of  the  district  at- 
torney, above  quoted,  in  connection  with  this 
evidence,  it  seems  to  have  borne  fruit;  for 
what  man  can  say  whether  or  not  such 
conduct,  imiwrceptible,  if  In  no  other  way, 
has  not  affected  bis  Judgment  in  passing  on 
tbe  merits  of  the  case? 

[f]  4.  It  is  also  shown  by  the  record  that 
the  Jurors,  while  deliberating  on  tbe  case, 
were  iwrmltted  to  talk  over  tbe  telephone  to 
their  families  and  others.  While  the  state 
has,  perhaps,  met  the  measure  of  proof  to 
snstain  tbe  verdict  announced  in  the  case 
of  Early  V.  State,  51  Tex.  Gr.  R.  382,  103  S. 
W.  868,  123  Am.  St  Rep.  889,  on  the  hearing 


of  tbe  motion  for  new  trial,  yet  here  and 
now  we  want  to  condemn  the  practice  of  the 
sheriff  and  others  in  charge  of  a  jury  per- 
mitting them  to  talk  over  the  telephone,  or 
to  talk  to  any  one,  under  any  circumstances, 
except  in  the  presence  of  the  court,  while 
the  Jury  Is  in  their  charge.  Article  728  of 
tbe  Oode  of  Criminal  Procedure  1S&5,  of  this 
state  provides  that  no  person  shall  be  per- 
mitted to  be  with  tbe  Jury  while  they  are 
deliberating  upon  a  'case,  nor  shall  any  per- 
son be  permitted  to  converse  with  a  juror  in 
a  felony  case  after  be  has  been  impaneled, 
except  in  the  presence  and  by  tbe  permission 
of  the  court;  and  in  no  case  shall  any  per- 
son be  permitted  to  convarse  with  the  juror 
about  tbe  case  on  trial.  It  Is  no  hardship 
to  comply  with  this  law ;  and  If  a  person  de> 
sires  to  communicate  with  his  family  or  oth- 
er person  on  business  matters  he  can  have 
tbe  sheriff,  or  person  In  charge  of  the  jury, 
do  so  for  him;  and  we  trust  we  will  never 
again  be  troubled  with  the  question  of  offi- 
cers permitting  Jurors  In  their  charge  to 
talk  over  the  telephone.  If  the  trial  court, 
when  this  does  occur,  would  administer  to 
the  officer  permitting  it  tbe  proper  punish- 
ment for  permitting  a  violation  of  this  law 
it  would  cease ;  and  they  would  not  have  to 
devote  day  after  day  to  bearing  evidence  as 
to  whether  the  defendant  suffered  any  Inju- 
ry by  reason  of  tbe  officer  In  charge  of  the 
Jury  permitting  a  violation  of  this  plain 
provision  of  the  C!ode.  In  this  case,  rather 
indiscriminate  talking  was  permitted  over 
a  party  line;  and  while,  as  we  think,  the 
state  has,  perhaps,  shown  that  nothing  oc- 
curred that  could  or  did  Injure  defendant, 
and  for  this  reason  presents  no  reversible 
error,  and  while,  in  tbe  opinion  of  some,  this 
provision  of  tbe  law  should  not  have  been 
adopted  by  tbe  Legislature,  yet  so  long  as 
It  Is  the  law  it  ought  to  be  obeyed. 

6.  Tbe  other  matters  presented  in  the  mo- 
tion for  new  trial  present  no  error;  and 
while,  perhaps,  the  matters  discussed,  o^er 
than  the  sufficiency  of  the  evidence,  would 
not  work  a  reversal  of  the  case,  yet  taking 
into  consideration  these  matters,  together 
with  the  evidence  bad  on  the  trial,  we  are  of 
tbe  opinion  this  judgment  should  be  reversed 
and  remanded;  and  it  la  accordln^^  so  or* 
dered. 

DAVIDSON,  P.  J.  I  agree  to  tbe  reversal, 
but  believe  there  are  other  questions  which 
present  error. 


GAINES  V.  STATB. 

(Oonrt  of  Orlmiaal  Appeals  of  Texas.  May  22, 
1012.   On  Motion  for  Bebeaiing, 
June  26,  lffl2.) 

1.  HolUCini    (S  IT*)— MAH8I.AUOHTBR— ADK- 
QUATB  CUUSB. 

Where  accused  was  atCadLed  and  stabbed 
In  the  back  with  a  knUs,  caoslng  pain  or  blood- 
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shed,  and  he  shot  and  killed  another  ander  the 
impulse  <tf  the  moment,  the  offense  was  aot 

higher  than  manslaughter, 

[FM.  Note.— For  other  cases,  see  Homicide, 
Cent,  Dig,  |  23;-  Dec  Dig.  1 17.*] 

2.  HouiciDE  CI  125*)— Self-Defenhe. 

Where  ^rsons  began  shooting  at  accused, 
he  was  justified  in  killing  aii7  or  all  of  such 
persons ;  and  where  be  shot  at  one  of  such  per- 
sona in  self-defense,  and  a  third  person  atepited 
in  and  received  the  fotal  wonndf  the  killing  was 
justifiable. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Oent.  Dig.  H  188,  190;  Dee.  Dig.  f  12Sw*] 

S.  HOUICIDE  d  309*)— MANSLAUaHISft  — IN- 
STBtTCTIOnB, 

Where  accased  testified  that  be  was  at- 
tacked and  stabbed  in  the  back  with  a  knife, 
causing  pain  and  bloodshed,  and  that  he  shot 
under  the  impulse  of  the  moment,  an  instruc- 
tion on  manslaughter  which  failed  to  submit 
the  law  of  manslaughter  with  reference  to  a 
blow  inflicting  pain  and  bloodshed  was  bttally 
defective, 

[Bm.  Note^—Vn  other  caaesi  see  Homicide. 
Oent  Dig.  H  649-656;  Dec.  Dig.  |  309.*] 

4.  HOUICIDE  (I  122*)  —  Self-Detenbe  —  De- 
fense OF  FEHAX.E  Relative. 

Under  the  statute  providing  that  any  female 
nnder  the  permanent  or  temporary  protection 
of  accused  at  the  time  of  the  killing  shall  he 
in<duded  within  the  term  relative  In  the  stat- 
ute, justifying  one  in  protecting  a  female  rela- 
tive and  reducing  a  killing  to  manslaughter 
when  committed  in  protecting  her,  the  mistress 
of  accused  Is  a  female  relative,  and,  where  de- 
cedent attempted  to  take  her  away  from  the 
house  of  accused  against  her  consent,  accused 
had  the  legal  right  to  protect  her  under  the 
law  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  177-181;  Dec.  Dig.  f  122.*] 

5.  HOUIOIDB  (i  300*)— UUhblauohieb— Bn- 
DEKCE— Instructions. 

Where  statutory  grounds  reducing  homicide 
to  manslaughter  exist  or  are  shown  by  the  evi- 
dence, tbe  charge  mtiit  affirmatively  present 
them. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Oent  Dig.  H  649-656;  Dec.  Dig.  |  309.*] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  C  W.  Bobinson.  Judge. 

Smith  Oolnes  was  convicted  of  murder  in 
tbe  second  degree,  and  he  appeals.  Reversed 
and  remanded. 

R.  E.  MurreU  and  R.  H.  &  Alice  S.  Tier- 
nan,  all  of  Houston,  for  appellant.  O.  B. 
Lane,  Asat  Atty,  Qen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  given 
10  years  in  the  penitentiary  for  mnrder  in 
the  second  degree. 

The  statement  of  facts  Is  in  rather  dis- 
jointed condition,  and  does  not  present  very 
Intelligently  the  Incidents,  circumstances, 
and  facts  attending  the  homicide. 

The  first  witness,  Alford,  testified  that  he 
was  sometimes  called  Charley  Munroe,  but 
that  was  his  stepfather's  name.  He  said: 
"I  remember  the  occasion  of  Smith  Oalnes 
shooting  Dick  Vann  on  or  about  the  3d  of 
August,  1007.  It  was  in  this  county,  Dick 
Vann  is  dead;  died  In  the  hospital;  was 
rig^t  beside  talm  when  he  died.  Both  of  us 
got  tHiot  at  tbe  same  time." 


Tbl8  Is  the  erldenoB  la  UiIs  ncorfl  wlOt 
reference  to  tbe  death  of  Vann.  We  may 
suppose  from  this  statement  that  Vann  died 
from  being  shot  by  appellant  Appellant  was 
tried  in  December.  1011.  Wlien  Vann  died 
is  not  stated.  This  wltna»  was  not  before 
the  grand  jnry,  and  he  teatifled  that  this 
shooting  occurred  in  Ai^piBt,  but  he  did  not 
know  what  date. 

Perliaps  to  make  this  as  connected  as  it 
Is  possible  from  this  record  it  can  be  stated 
tliat  appellant  was  living  in  the  bonse  where 
tbe  homicide  occurred  with  a  woman  named 
Georgia;  that  she  was  bis  mistress.  She 
testified  she  bad  rented  tbe  bonse,  and  per- 
mitted appellant  to  stay  there  until  he  oonld 
get  employment  He  testified  he  rented  the 
bonse,  and  was  sleeping  with  her.  and  had 
been  sleeping  with  ber  as  his  mistress,  and 
was  the  father  of  ber  youngest  child. 

A  witness  named  Grady  testified  that  ap- 
pellant had  rented  tbe  boose  from  talm, 
Grady,  for  which  he  paid  him  $6  a  month, 
and  that  the  woman  Georgia  did  not  rent  the 
bouse;  that  after  this  difficulty  and  ap- 
pellant's disappearance,  tbe  woman  remained 
In  the  house  for  a  while,  bat  did  not  pay  the 
rent,  and  be  put  ber  out. 

Alford  testified  that  be  went  to  aiHwllant's 
residence  with  some  fish,  and  requested  a 
woman  named  Tlester  to  cook  the  fish.  She 
said,  "I  have  no  greas&"  Alford  said,  "I 
have  some  at  the  house";  and  she  said,  "I 
have  no  meal" ;  and  he  said,  "I  vrlll  tell  you 
what  to  do;  you  take  this  25  cents,  and  let 
your  little  boy  go  to  the  store  and  get  some 
meal  and  a  bucket  of  beer,  and  the  other 
dime,  let  him  have  that"  and  she  said,  "All 
right;"  and  he  said,  "I  will  go  down  and 
get  the  grease;"  and  "by  tbe  time  I  got  back 
the  Uttle  boy  was  back  from  the  store  with 
the  meal  and  beer,  and  so  then  T  says,  'Call 
tbe  gentleman  on  the  gallery,  and  give  him 
some  beer.'  That  occurred  just  that  way; 
did  not  know  Dick  Vann  then ;  did  not  know 
none  of  the  people  tliere;  only  got  acquaint- 
ed with  the  people,  Mrs.  .Tlester ;  was  not 
over  at  Johnny  Smith's  yard  a  short  while 
before  this  killing.  I  have  done  told  you 
I '  was  not  drunk  that  night;  did  not  have 
any  pistol  over  there,  because  I  was  In  my 
shirt  sleeves;  did  not  buy  any  fish  from 
Johnny  Smith,  bought  it  in  town;  did  not 
tell  Johnny  Smith  a  short  while  before  this 
shooting  that  I  was  going  over  there,  and 
that  I  was  going  to  raise  hell  over  there 
In  that  yard  that  night;  never  saw  Johnny 
Smith ;  have  known  Johnny  Smith  about 
seven  months ;  don't  know  what  be  was  do- 
ing at  that  time  or  where  be  was  working." 
On  redirect  examination  he  said  be  request- 
ed Mrs,  Tlester  to  ask  the  man  on  the  gal- 
lery to  have  some  beer.  Mrs.  Tlester  was 
tbe  sister  of  Georgia,  the  woman  with  whom 
appellant  was  living,  Dick  Vann,  tlie  de- 
ceased, bad  not  made  his  appearance  at  tbat 
time.    Subsequently  he  came.   Tbe  womaa 
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Oeorgla  said  that  Dick  Vans  wai  ber  broth- 
er-in-law, and  Introduced  bim  to  witness  as 
her  brother-in-law.  Witness  further  testi- 
fied :  "We  did  not  get  the  fish  cooked  before 
the  shooting  occurred.  At  the  time  the 
shooting  occurred,  Dick  Vann  says,  'I  am 
going  now.  yon  want  to  go  arotind  to  the 
gate  with  meV  I  said,  'I  won't  mind  It*  I 
walked  on  around  the  house.  Vann  went 
through  the  honse,  and  I  went  on  around, 
and  Just  as  I  got  to  the  comer  of  the  g^allery 
I  beard  somebody  say  something,  bnt  there 
was  no  man  sitting  on  the  gallery  then  be- 
canse  I  was  right  at  the  comer,  and  I  beard 
some  one  oCT  that  way  say  something.  I 
don't  know  who  it  was  and  about  that  time 
they  shot,  and,  when  they  shot  I  turned. 
That  was  the  first  shot  I  was  In  my  shirt 
sleeves,  and,  when  they  abot  again,  I  turned 
plnmb  around,  and,  when  I  got  turned 
around  and  started  off,  the  next  shot  stmck 
me  right  there  and  I  was  going  back  the 
way  I  came  from.  At  the  time  of  the  first 
shot  Dick  Vann  ran  out  the  front  gate ;  did 
not  aee  Smith  Gaines  then.  The  shot  came 
from  toward  the  bouse,  but  like  the  opposite 
comer  beyond  where  I  was.  I  was  on  the 
east  comer  and  the  pistol  shot  looked  like 
on  the  west  comer.  That  Is  not  a  very  large 
yard,  bnt  then  you  know  there  was  another 
little  cross  fence  and  a  big  china  tree.  That 
shot  seemed  like  It  might  be  right  around  that 
China  tree.  At  the  time  the  shot  was  fired, 
I  beard  somebody  make  an  oath,  but  I  don't 
know  who  It  was.  He  said,  'I  will  kill  yon 
If  yon  come  a  Ood  damned  step.*  Dick  Vann 
was  not  doing  any  shooting,  and  had  on  a 
light  coat  and  a  light  pair  of  pants.  When 
be  ran  out  the  gate  there,  T  did  not  see  him 
with  a  gun.  I  was  not  that  close  to  htm 
any  way.  I  did  not  do  any  sbootliig  there. 
I  did  not  have  any  pistol  there.'* 

The  woman  Georgia  testified  under  the 
name  of  Georgia  Mills,  and  stated:  That  she 
rented  the  bouse,  and  sometimes  appellant 
lived  there.  That  he  had  been  there  about 
nine  months  at  the  time  of  tbe  shooting. 
That  he  came  to  her  broke,  wanted  a  place 
to  stay  until  he  got  a  Job.  Vann  came  there 
about  8  o'clock ;  knew  Vann  near  about  two 
or  three  years.  "Smith  Qaines  came  In  Just 
about  half  past  6  o'clodc  In  the  evening; 
bad  a  conversation  with  him  that  evening. 
He  came  in  there.  He  came  ninnlng  through 
the  house  with  a  slx-ebooter  in  his  hand, 
and  I  took  It  away  from  him,  and  be  said 
that  be  was  going  to  kill  Will  Brown;  talked 
to  him  and  asked  him  what  did  Will  Brown 
do  to  him,  and  be  said,  'Well,  Brown  fiad 
been  talking  about  blm  carrying  the  slz- 
ahooter,  trying  to  turn  him  up  to  an  officer,' 
and  he  wanted  to  kill  him  for  doing  that 
That  Is  what  he  told  me.  I  am  slightly  ae* 
qualnted  with  Will  Brown.  Will  Brown  and  i 
Dick  Vann  were  not  the  same  men.  Will 
Brown  Is  another  man  altogether.  He 
stayed  right  back  of  us.  Will  Brown  came ! 
over  tJiere  that  night  when  bo  beazd  the] 


shooting ;  was  not  there  before  the  shooting 
to  my  knowledge  because  I  works  out  a^d 
don't  get  home  until  late  In  the  evening; 
was  there  when  the  ebootiog  took  place ;  waa 
standing  right  opposite  Dick  Vann,  that  man 
that  was  killed:  Dick  Vann  did  not  have  a 
gun.  He  was  not  trying  to  shoot  anybody. 
Smith  Gaines  shot  Dick  Vann.  I  heard 
Smith  Gaines  sboot  once,  and  I  goes  to  thfr 
door  and  said,  'Smith  <I  had  begged  him  not 
to  shoot  on  my  place  when  be  first  came  in 
the  place  with  the  gun ;  he  was  so  mad  he 
would  do  the  shooting),  please  don't  shoot 
before  my  children.  Yon  don't  know  you 
are  liable  to  kill,'  and  he  said,  'Ton  will  Just 
have  to  get  them  out  of  the  way.*  I  kept 
trying  to  get  to  him  to  get  the  gun,  and  he- 
kept  backing  from  me  so  that  I  could  not 
get  my  bands  on  him.  He  shot  Vann  right 
here  in  the  front  leg.  Vann  was  standing 
right  beside  me  when  be  was  shot  X  was 
out  on  the  ground,  trying  to  get  to  Smith 
Gaines.  That  bouse  has  a  gallery  in  front 
Had  got  off  the  gallery  at  the  time.  Smith 
Galnea  was  standing  out  a  piece  under  a 
Chlnaberry  tree  in  the  yard.  After  the 
shooting.  Smith  Galnea  Just  walked  away. 
He  was  not  arrested  there,  never  arrested 
him  until  they  found  him  in  Oklahoma  and 
brought  bint  here.  He  never  gave  them  a 
chance.  He  was  arrested  two  or  three  years 
afterwards;  never  saw  him  any  more  until 
he  was  brought  back  here."  On  cross-exam- 
ination said  she  saw  Charley  Munroe  there 
that  night  Munroe  la  the  same  witness  who 
testified  under  the  name  of  Alford.  He  was 
standing  behind  her.  "Smith  Gaines  shot 
over  my  shoulder.  This  ball  hit  him  in  the 
leg.  I  stated  that  he  shot  over  my  shoulder 
and  the  ball  went  over  my  shoulder,  came 
down,  and  then  vent  In  the  leg;  could  not 
have  been  bit  any  other  way;  did  not  see- 
Charley  Munroe  with  a  pistol  that  night 
He  was  not  drinking  any  that  nlgbt  to  my 
knowledge.  Smith  Gaines  and  Dick  Vann 
bad  no  trouble  as  I  knows  of.  He  said  that 
be  was  after  Brown;  that  be  was  the  on» 
be  was  after." 

Grady  testified:  That  he  had  rented  the 
place  to  defendant,  and  not  to  the  woman 
Georgia  Mills,  and  that  he  received  $6  a 
month  as  pay  under  the  rental  contract  and 
after  appellant  went  away  he  got  nothing 
for  the  rent  That  Georgia  Mills  continued 
to  remain  there  until  he  turned  her  out 
She  was  behind  $1S  with  him  and  he  could 
not  get  the  money.  That  he  knew  Charley 
Munroe  and  Will  Brown.  They  lived  behind 
where  be  lived  in  the  second  house.  That 
tbey  were  in  the  habit  of  passing  through 
this  yard,  and  he  had  notified  them  about 
passing  through  there  before  this  trouble 
occurred. 

John  Smith  testified  that  be  lived  next 
door  to  where  tbe  shooting  occurred  and 
had  a  snpper  at  bis  house,  and  Charley  Mun- 
roe was  there  twice  that  night  in  his  yard, 
!  and  was  drmuog,  and  tbat  be  bought  lA 
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cmta  worth  of  flab  from  Mm  and  had  carried 
It  over  to  aiveUanf  ■  boose.  Tha  fldi  was 
uncooked,  and  Mnnioe  said  tbey  liad  to  cook 
It  for  bim.  Unnroe  at  On  time  he  was  fix- 
ing up  the  fish  tor  him  had  a  pistol,  and  said 
he  "was  going  to  raise  heU"  that  nl^  This 
witness  told  him  be  bad  bettw  put  bis  ids- 
tol  np,  and  not  get  In  trouble  "He  watt 
off  and  eame  ba<^  again.  He  carried  some 
fish  over  there  to  Smith  Gaines'  bouse ;  said 
they  were  raw.  I  had  cooked  mine.  I  beard 
some  noise  over  there.  The  first  one  I  saw 
was  Oharley.  He  stepped  down  at  the  cor- 
ner of  the  bons^  the  east  comer  of  the  gal- 
lery, and  thai  Georgia  and  Smith  eame  on 
the  gall^  and  ran  to  the  northwest  cor- 
ner of  the  honse  under  a  Chlnaberry  tree^ 
and,  when  they  got  to  shooting,  IMdc  Venn 
came  out  between  them.  Oharley  Munroe 
sttot;  had  his  pistol  In  my  yard,  and  aald 
he  was  going  to  raise  hell,  and  I  said,  "Go 
pat  It  up.'  Saw  Will  Brown  that  night 
My  kitchen  window  is  rl^  next  to  their 
bade  door,  and  I  saw  him  at  the  bade  door. 
He  was  In  the  yard  the  first  part  <^  the 
ni^t"  This  witness  says  be  saw  Ciharl^ 
Ifonroe,  alias  Alford«  after  the  shooting, 
He  was  aronnd  home.  Witness  says  he  went 
aroand  there.  Afterwards  some  one  came 
along  and  told  him  Mnnroe  was  shot.  Wit- 
ness went  to  his  bouse.  He  was  In  bed..  "I 
said,  'Oharl^  ere  yon  shot,*  and  be  sald,- 
'Tes,'  but  that  son  of  a  bitch  has  got  shot, 
too.'  I  asked  who  it  was,  and  be  said, 
'Smith  Gaines.'  I  saw  bis  pistol.  It  laid 
on  the  dresser,  and  two  balls  shot  ont  of  it 
and  one  snapped.  Saw  Dick  Tann  after  he 
was  shot  He  fell  op  against  my  gate,  and 
said,  'get  the  doctor*  for  him,  and  be 
straightened  np  .and  went  on  to  the  comer 
house  and  fell  there.  He  was  shot  rl^t  in 
the  front  side." 

Appellant  testified:  That  he  was  proprie- 
tor of  the  house;  stayed  and  slept  with 
Georgia.  They  were  not  married.  He  had 
one  child  by  her.  He  went  in  from  his  work 
on  the  occasion  mentioned,  and  Georgia  and 
bis  baby  were  sitting  on  the  gallery.  He 
was  not  looking  for  any  tronble,  and  bad  a 
letter  from  his  mother  stating  that  she  was 
HI  and  at  point  of  death,  Georgia  read  it 
to  him.  He  could  not  himself  raad.  She 
asked  him,  "What  time  are  you  going?**  He 
replied,  "I  am  going  to-morrow  morning.'* 
He  had  Just  been  paid  off  for  working  at 
the  livery  stable  on  McKlnney  street  Geor- 
gia read  the  letter  to  him,  and  in  reply  to 
her  question  as  to  when  he  was  going,  said 
be  "was  going  to  take  the  first  train  out" 
She  asked  bim  when  he  would  be  back,  and 
he  replied  that  he  did  not  know  vhm  he 
would  be  bade  He  bad  been  sitting  there 
at  least  20  or  26  minutes,  when  Dlck  Vann 
came  in  and  said.  "Howdy.  Georgia."  She 
said  "Howdy,  come  in,"  and  he  said,  "Well, 
I  want  to  see  the  old  man,"  and  she  replied, 
"He  is  not  here."  The  old  man  was  her 
father.  She  told  bim  be  was  out  on  the  side- 


walk. He  said.  T  woidd  Uk«  to  get  to  see 
him."  She  said.  "C«ne  In."  and  he  caxne 
In  and  wait  throndi  the  bedroom,  and  Geor- 
gia followed  him,  learlng  amnUant  sttttng 
on  the  bont  gallery,  be  and  hla  baby.  Then. 
Tann  returned*  and  Georgia  with  bim.  after 
th^  had  beoi  in  the  bouse  abont  fire  min- 
utes. He  said,  "Georgia,  I  coold  not  do  any- 
thing nxdess  yon  were  there."  She  said, 
"Oome  In,"  and  he  went  in.  She  was  slttiiv 
by  appellant,  and  appellant  nld,  "What  is 
it  he  wants?"  and  she  said,  "The  (Od  man 
aint  here^  nobody  working  bat  yotit  and  be 
wants  money  from  you."  T  aald :  'None  <tf 
you  get  numey  from  me,  I  am  going  to  Aus- 
tin to-morrow  to  see  my  mother,  to  see  where 
she  is  burled  at  I  would  Ilka  to  have  be^ 
up  there  to  see  the  death.*  And  die  aald. 
That  is  aU  to  it'  I  said,  'that  Is  all  there 
is  to  It,*  and  I  said,  T  am  going  to^uorrow 
morning.*  "*  She  got  up  and  wmt  back  Into 
her  room,  and  deceased  came  out  and  said, 
"dome  on,  woman,  If  you  are  going  to.  She 
went  in  and  put  on  her  coat  apron,  and 
shoes,  and  came  walking  ont  of  the  room 
arm  In  arm  with  IMck  Vann.  and  he  (appe- 
lant) said,  "Where  are  yon  going?"  and  "she 
says  to  me,  *Can  I  go  with  him?*  I  said. 
'X>o  yon  want  to  go?*  She  said,  'No.*  I  said. 
■Then  don't  go.'  He  said,  'Cooie  on  and  go 
with  me.  woman,  if  yon  are  going.*  I  still 
sits  there  as  they  comes  to  the  end  of  the 
gallery.  I  gets  up  and  walked  side  side 
with  them,  and  Just  as  I  6 truck  the  toA  of 
the  gallery  I  got  cut  and  I  whirled  aronnd 
and  said,  'What  Is  the  matter  with  you  fd- 
lows?*  I  got  bit  and  I  fell,  then  got  to  my 
knees.  I  crawled  to  the  front  gallery,  op- 
posite where  I  was  sitting  there.  I  tried 
to  pull  the  chair  to  me.  so  I  could  rest  on 
the  chair;  couldn't  reach  the  badE  of  the 
chair.  They  were  still  shooting  at  me.  I 
did  not  know  him,  or  Will  Brown,  they  were 
shooting  at  me.  I  did  not  bother  with  any 
of  them  out  there;  did  not  visit  any  of 
them ;  never  had  had  any  trouble  with  Dick 
Tann  before  that" 

This  testimony,  wltbont  repeating  more  of 
It  as  written  is  to  the  effect  that  appellant 
was  shooting  at  Will  Brown  and  was  being 
shot  at  by  Brown  and  Alford,  alias  Monroe, 
and  that  be  was  not  only  cut  in  the  back, 
but  also  shot  in  the  leg.  He  fired  two  shots, 
one  of  which  struck  Tann.  and  the  other 
Alford,  alias  Monroe.  We  judge  from  this 
record  that  Tann  was  killed  by  the  wound 
and  Munroe  was  not  Brown's  testimony  is 
to  the  effect  that  be  was  there  at  one  corner 
of  the  gallery  and  appellant  was  at  the  op- 
posite comer,  bat  witness  did  not  s^oot 
Appellant  put  in  evidence  his  good  reputa- 
tion; hla  witnesses  to  this  effect  being 
Messrs.  Lewis  B.  Bryan  and  John  S.  Stew- 
art This  Is  not  a  very  intelligent  statement 
of  the  case,  but  from  the  statement  of  facts 
as  found  In  the  record  It  Is  about  as  intel- 
ligent as  the  writer  can  make  it 

From  this  record  there  may  poastbly  be 
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soffldent  eTldence  to  jnatlfy  the  court  in 
sabmltttng  marder  In  the  second  d^ree. 
The  evidence  on  the  part  of  the  defense  clear* 
ly  raises  the  issues  of  manslaughter  and  self- 
defense. 

[1*  2]  If  the  appellant,  as  he  testifies,  was 
attacked  and  stabbed  In  the  back  with  a 
knife,  and  this  caused  pain  or  bloodshed, 
and  he  shot  under  the  tmpulse  of  the  mo* 
ment,  the  ofTense  could  not  possibly  be  high- 
er than  manslaughter,  and  if,  as  he  testifies, 
the  parties  b^n  shooting  at  him,  then  he 
was  Justified  In  killing  anj  or  all  of  the  par- 
ties engaged  in  it.  It  he  shot  at  Brown  or 
Monroe  Justifiably  and  Vann  stepped  In  be- 
tween them,  as  the  testimony  of  John  Smith 
indicates,  and  received  one  of  the  balls  in- 
tended for  one  of  the  other  parties,  ap[>el- 
lant  wonld  not  be  guilty  of  any  offense. 
He  would  be  Justified.  This  .is  predicated 
upon  the  testimony  that  the  parties  were 
shooting  at  appellant,  and  John  Smith's  tea- 
timony  to  the  effect  that  while  the  shooting 
wua  going  on  Vann  stepped  to  between  the 
firing  party.  If  Vann  was  trying  to  take 
the  woman  Georgia  away  from  the  house 
of  appellant  against  her  consent  as  appellant 
testified,  then  the  Isene  of  manslaughter  was 
presented  from  that  standpoint  Although 
she  was  his  mistress,  yet  she  was  under  bia 
protection  and  care  at  the  time;  therefore, 
under  the  statute,  this  wonld  constitute  the 
relatioDsblp  which  Justified  appellant  In 
protecting  her,  and  under  the  law  of  man- 
slaughter would  constitute  adequate  cause. 

[3]  The  chaise  of  the  court,  after  inform- 
ing the  Jury  that  the  provocation  must  arise 
at  the  time  of  the  act  and  the  act  must  be 
directly  caused  by  passion  arising  out  of 
the  provocation,  and  definitions  of  what  is 
passion  and  adequate  cause,  Instructed  the 
Jary:  "Although  the  law  provides  that  the 
provocation  causing  the  sadden  passion  must 
arise  at  the  time  of  the  killing,  it  is  your 
duty  in  determining  the  adequacy  of  the 
provocation  (if  any)  to  consider  In  connec- 
tion therewith  all  the  facts  and  circumstanc- 
es in  evidence  in  the  case,  and  If  you  find 
that,  by  reason  thereof,  the  defendant's  mind 
at  the  time  of  the  killing  was  Incapable  of 
cool  refiectlon.  and  that  said  facts  and  cir- 
cumstances were  sufficient  to  produce  such 
state  of  mind,  in  a  person  of  ordinary  tem- 
per, then  the  proof  as  to  the  sufficiency  of 
the  provocation  satisfies  the  requirements 
of  the  law,  and  so  in  this  case  you  will  con- 
sider all  the  facts  and  circumstances  In  evi- 
dence in  determining  tbe  condition  of  the 
defendant's  mind  at  the  time  of  the  alleged 
killing,  and  the  adequacy  of  the  cause  (tf 
any)  producing  such  condition."  The  court 
then  Instructed  the  Jury  If  they  believed 
from  the  evidence,  etc.,  that  appellant  killed 
with  a  deadly  weapon,  in  a  sudden  passion 
arising  from  an  adequate  cause,  as  before 
explained,  and  not  In  defense  of  himself, 
they  wonld  convict  him  of  manslaughter.  It 
will  be  obaerred  that  the  cbai^  omits  en- 
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tirely  to  snbmit  the  law  of  manslaughter 
with  reference  to  a  blow  inflicting  pain  or 
bloodshed,  and  fails  to  instruct  the  Jury 
with  reference  to  the  conduct  of  Vann  to- 
wards his  mistress,  Georgia  Mills.  A  charge 
on  both  aspects  of  this  testimony  should 
have  beoi  given,  and  appellant's  contention 
is  correct  that  this  omission  Is  fatal  error. 

For  the  error  Indicated,  the  Judgment  la 
reversed,  and  cause  Is  remanded. 

On  Ifotion  for  Rehearing. 

On  a  former  day  of  tbe  term  the  Judg- 
ment was  reversed  and  the  cause  remanded. 
The  district  attorney  of  the  criminal  district 
court  of  Harris  county  has  filed  a  motion 
for  rehearing.  The  contention  Is  that  the 
court  was  In  error  In  reversing  the  Judgment 
because  a  proper  chaise  on  manslaughter 
was  not  given.  It  is  unnecessary  to  review 
the  opinion.  It  states  the  matter  fully,  bat 
in  overmllng  the  motion  for  rehearing  I 
desire  to  state  tbat  appellant  was  cut  In  the 
back  with  a  knife.  Tbe  facts  rather  Indi- 
cate, and  perhaps  sufficientiy,  tbat  Vann, 
the  deceased,  was  the  man  who  cut  him. 
Vann  was  at  the  time  of  the  cutting  with 
appellant's  mistr^,  and  was  taking  her  away 
from  the  house  of  appellant  and  over  her 
I  protest  Appellant  bad  notified  her  that 
I  she  need  not  go,  and  this  brought  about  the 
j  Cut  In  the  back  on  the  part  of  Vann. 
j  [4]  This  brings  up  two  issues:  First  An 
I  assault  and  battery,  causing  both  pain  and 
I  bloodshed.  This  required  a  distinct  charge 
on  manslaughter.  The  second  issue  Is  that 
it  was  such  an  insult  to  a  female  relative 
within  the  contemplation  of  the  law  as  re- 
quired a  charge  submitting  distinctly  tbat 
theory  of  the  law.  The  district  attorney  says 
:  that  he  does  not  understand  how  the  mistress 
of  a  man  living  with  him  a  shameless  life 
could  be  a  female  relative  under  tbe  terms 
of  the  statute.  The  charge  is  not  governed 
by  what  the  prosecution  does  or  does  not 
understand.  The  statute  provides  that  any 
female  under  the  permanent  or  temporary 
protection  of  the  accused  at  the  time  of  the 
killing  shall  also  be  Included  within  the 
meaning  of  tbe  term  "relative."  It  does  not 
make  virtue  of  the  woman  the  criterion  of 
protection  or  of  relationship.  She  may  be  a 
female  under  his  protection,  though  she  be 
not  virtnoua  The  evidence  is  unoontroverted 
that  aiH>ellant  and  the  woman  were  living 
together,  and  had  been  living  together  for 
some  time,  his  testimony  sbowlng  that  he 
had  been  renting  the  house  and  keeping 
her  there  as  his  mistress.  She  was  cooking 
for  him,  and  occupied  all  relations  for  bim 
as  if  she  was  his  wife,  except  the  relations 
were  Illicit  He  was  tbe  father  of  her 
youngest  child.  Whether  the  relation  of  mis- 
tress or  wife  existed  would  make  no  differ- 
ence under  the  statute.  She  was  under  bis 
protection,  and  he  bad  the  legal  right  to 
protect  her  under  the  law  of  manslaughter. 
[I]  Wliere  atatntory  grounda  exist  or  are 


Digitized  by 


722 


148  80DTU W  ESTHOtM  BKPOBTEB 


CTex. 


sbown,  the  charge  muat  afflrmatlTely  pre- 
sent them.    Branch's  Crlm.  Law,  |  512,  for 
collation  of  authorities. 
The  motlcu  for  rehearing  !■  oTermled. 


SMITH  T.  fflATB. 
(Goort  of  Orimlnal  ^^|^^  <^  Tezaa.  Ifay  28, 

1.  HouiciDS  <i  110*)— JumnABU  Hohxcide 
— Self-  Defense. 

Where  defendant  waa  talking  to  one  petaon, 
and  another  person,  whom  he  did  not  know, 
shot  at  him  from  behind  a  bam,  hb  right  to 
defend  himself  against  such  attack  would  not 
ba  impaired,  even  tbon^  his  condact  might  have 
impaired  his  rij^t  to  seU-defense  had  he  killed 
the  party  to  whom  be  was  talking. 

[BA.  Note.~-FoT  other  cases,  see  Homicide, 
Cent  Dig.  S{  140-142;  Dec.  Dig.  |  110.*1 

2.  Obiuinai,  Law  (i  594*>— Time  fob  Tbux 

—  OONTINUABCB  —  ABSENCB  OF   WITNESS  — 

Pbobabilttt  or  SBcnaiitG  Attendance. 
Defendant  in  a  trial  for  homidda,  whne 
the  fact  as  to  whether  deceased  had  shot  at 
defendant  was  in  issue  and  in  direct  conflict, 
asked  a  continnance  to  secure  the  attendance 
of  an  absent  witness  who  was  the  only  person 
except  himself  and  the  state's  witness  who  had 
seen  the  entire  transaction,  and  showed  that 
he  had  issued  process  to  a  number  of  places  to 

erocure  the  attendance  of  such  witness,  and 
ad  advertised  In  newspapers  and  made  an  ef- 
fort throogb  religious  associates  of  the  witness 
to  find  out  where  he  was,  but  without  Huccesa. 
Seld  that,  as  the  probability  of  securing  the 
attendance  of  mch  witness  was  remote,  tfae  ap- 
plieatiott  for  a  cmtiiiuaoce  was  property  denied. 

[Bd.  Note.— For  other  cases,  see  Otiminal 
La<^  Cent.  Dig.  H  1821,  1^  1882;  Dee.  Dig. 

8.  Ceimihal  Law  (8  662*)— Thial— Right  to 
Confront  Witness— Testimont  at  Forueb 
Tbial— Statdtobt  Provisions. 

Under  the  constitntional  provision  entitling 
accused  to  be  confronted  by  the  witnesses 
against  him,  the  testimony  of  an  absent  wit- 
ness ftivea  at  a  former  trial  is  admissible  opon 
a  sufficient  showing  that  tiie  nitneas  is  dead, 
beyond  the  Jorladiction  of  the  coart,  insane,  or 
is  kept  away  t>y  the  wrongful  act  of  the  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw^^Ge&t.  Dig.  li  8,  15B&-1H8:  Dee.  Dig.  | 

4.  CteiinirAL  Law  a  804*)-^itdzoial  Notiok 
— Gkoobafhical  Faotb. 

The  court  judidally  knows  that  Bed  river 
is  on  the  northern  boundary  of  the  state. 

ISH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  70(>-717  ;  Dec  Dig.  8  804.*] 

5.  OBnnnAL  Law  <|  6flS*}— Tbial— Bioht  to 
CbnFBom  Wrnraaa  —  Dovndaztts  Onlt 
EIntitlbd  to  Constitutional  Bight. 

The  constitutional  provision  that  accused 
has  a  right  to  be  confronted  by  the  witness 
against  him  is  a  right  given  to  accused,  and  he 
alone  can  question  the  admissibtlity  of  testi- 
mony an  abswt  witness  given  at  a  former 
trial. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |8  8,  1538-1548;  Dec  Dig.  8 

6.  CananAL  Law  (|  662«>— Bight  to  Ooh- 
VBONT  WrrnsBS — EvimiroB  at  Fobu bb 
Tbiai^ 

The  constitutional  provision  giving  accused 
a  right  to  be  confronted  by  the  witness  against 


him  does  not  prevent  accnsed  from  ottering 
the  testimony  (A  an  absmt  witness,  given  at 
a  former  trial,  at  a  snbsequent  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  8,  ICSS-IMB;  Dee.  Dig.  | 
fl62.*] 

7.  Criuinal  Law  (%  647*)  —  BnraircB  at 
-FoBMEB  Tbial  — Mora  or  Pboot— Smo- 

GBAPHio  Notes. 

Where  a  witness  at  a  former  trial  la  abaent, 
and  his  attendance  cannot  be  procured,  the 
stenographic  notes  of  his  testimony,  proven  by 
a  witness  present  at  the  former  trial,  and  who 
heard  the  absent  witness  testlbr,  to  be  mbstan- 
tlally  his  testimony,  were  admunUb 

[Bd.  Note.— For  other  eases,  see  CHmina) 
Taw,  Cent  Dig.  H  1237-1246;  Dee.  Dig.  i 
647.*] 

8.  Cbiuinal  Law  (|  643*)  —  lOriDBim  at 
FoBMEB  Tbial— PsELnnNABT  Evidknck. 

Before  proof  of  testimony  given  by  witness 
at  a  former  trial  can  bo  made  at  a  snbaeqnent 
trial,  where  his  attendance  cannot  be  procnied, 
there  must  be  proof  that  diligence  has  been 
used,  and  that  the  attendance  of  tlM  witneaa 
cannot  be  secured. 

[Bd.  Not*.— For  other  cases,  aee  CUminal 
Law,  Cent  Dig.  St  1288»  1^;  Dee.  Dig.  { 
643.*] 

9.  Witnesses  (|  207*)— Pbitilboe  —  Answeb 
Tending  to  Subject  Witness  to  Guuikal 
Peosecction. 

A  witness  for  the  state  in  a  homicide  cane, 
asked  whether,  since  the  killing  of  his  son  by 
defendant,  he  had  not  attempted  to  shoot 
fendant,  he  not  having  been  prosecated  for  such 
offense,  might  claim  his  privilege  not  to  an- 
swer the  question  on  the  ground  that  It  might 
incriminate  him. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  102ft-l(Mt7;  Dee.  Dig.  1  287.*] 

10.  Witnesses  Q  872*)— Iiuuchiibiit— Airi- 
uus. 

In  a  trial  for  homicide,  a  witness  for  the 
state  may  be  required,  and  ^ould  be  permitted, 
in  the  absence  of  a  claim  of  pririlege,  to  answer 
a  question  whether,  since  the  killing  of  his  son 
by  defendant  he  had  not  attempted  to  aboot 
defendant  since  his  answer  would  tend  to  aliow 
animosity,  btaa,  or  ill  will. 

[Bd.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  H  1192-1199;  Dec  Dig.  |  872.*] 

11.  BouiciDE  (I  300*)— Tbial— IirszBconoNS 
— Sblf-Dekenbb. 

In  a  prosecution  for  homicide  comndtted 
when  defendant  went  to  take  possesaion  of  a 
bam  which  he  had  purchased,  where  the  evi- 
dence did  not  show  that  the  person  daiming 
the  bam  did  any  act  or  was  guilty  of  any  con- 
duct wliicb  could  lead  defendant  to  believe  his 
life  was  In  danger,  an  instroctiott  rdating  to 
self-defense  as  against  such  person  waa  unnec- 
essary, except  in  so  far  as  his  caution  attout 
going  to  the  bam  might  have  caused  defendant 
to  think  his  life  waa  endangered  by  a  man  with 
a  gun  whom  he  saw  step  from  behind  the  ban. 

[lOd.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  8|  614^-632;  Dec  Dig.  |  300.*] 

12.  HoinciDE  (I  800*)-^rBiAi>-THSTBDonons 
— Appooation  to  EJvidence. 

In  a  prosecution  for  homicide  committed 
the  defendant  when  lie  went  to  take  posses 
Bion  of  a  bam  wtUch  he  had  purchased,  in  whicfa 
he  testified  that  he  had  stated  that  a  third  per 
son  had  got  It  and  that  he  would  go  and  try 
to  take  possession,  an  instruction  that  defend- 
ant was  in  possession  of  tlw  bam  and  as  lo 
his  right  to  defend  his  possession  was  inaroli- 
cable  to  the  evidence. 

[Ed,  Note.— For  other  cases,  see  Homicidf. 
Cent.  Dig.  K  614-632 ;  Dec  Dig.  8  300.*] 
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13.  HoinciDK  (I  109*)— JunxiUBU  Homi- 
cide—Self-Defznsb. 

Defendant  in  a  homicide  case,  who  had 
armed  himself  and  gone  to  take  poaeeaBion  of 
a  bam,  knowing  that  bis  attempt  would  be 
likely  to  caase  eeriona  trouble,  ana  kDowing  of 
tfareata  asainat  him  the  claimant,  had  atiU 
a  right  to  defend  himself  asainat  attacks  on 
bim  br  a  third  party,  whom  ne  did  not  know, 
made  ander  circnmstancea  endangering  hia  life, 
or  ei posing  him  to  serions  bodily  Injury. 

lEd.  Note.— For  other  casea,  see  Homicide, 
Cent.  Dig.  H  13S,  139;  Dec.  Dig.  |  109.*] 

Appeal  from  District  Court,  McLennan 
Cotinty;  Richard  I.  Mnnroe,  Judge. 

William  Smith  was  oonTlcted  man- 
slaughter,  and  he  appeals.  Berersed  and  re- 
Dianded. 

N.  B.  Williams,  of  Waco,  for  appelant 
a  ¥L  Ume,  Asst.  Atty.  Oen.,  for  the  State. 

ELARFER,  J.  This  Is  the  second  appeal  in 
this  case;  the  opinion  on  the  former  ai^>eal 
being  found  in  S7  Tex.  Or.  R.  466,  123  S.  W. 
608.  On  thia  trial  appellant  was  found 
gull^  of  manslaughter,  and  his  punishment 
assessed  at  two  reartf  oonflnement  in  the 
state  penitentiary. 

The  evidence  is  so  fully  stated  in  the  de- 
cision on  the  former  appeal,  in  view  of  the 
disposition  of  the  case  we  do  not  deem  it 
necessary  to  restate  it  here,  although  it 
varies  in  some  particulars. 

[1,  2]  1.  The  first  question  raised  Is  that 
the  court  erred  in  oTcrmllng  appellant's 
third  application  for  a  continuance,  based  on 
the  absence  of  A.  D.  James,  who  testified  on 
the  former  trial  of  this  case.  Appellant's 
plea  was  that  the  killing  was  In  neccessary 
self-defense,  and  that  deceased  had  fired  on 
him  Just  prior  to  the  time  he  shot  and  killed 
him.  On  this  point  on  the  former  trial  the 
witness  James  testified:  "We  drove  up  to 
the  barn,  and  Will  Smith  Jumped  off  the 
wagon,  and  A.  P.  Smith  was  there  at  the 
gate,  and,  when  Will  started  to  go  in  the 
gate,  A.  P.  Smith  forbid  him  to  do  so,  but 
Will  opened  the  gate  and  swung  it  open,  and 
said  he  was  going  to  take  the  bam  down.  A. 
P.  Smith  still  forbid  him  to  come  in,  and 
told  him  he  had  no  right  to  come  in  there 
and  tear  that  bam  down,  that  he  had  seen  a 
lavryer  about  it,  and  Will  Smith  said  he 
didn't  care  if  he  had  seen  a  lawyer  about  it; 
he  was  going  to  tear  it  down.  He  swung 
the  gate  wide  open  and  started  to  go  in, 
and  A.  P.  Smith  told  him  he  bad  better  not 
come  in  there,  that  if  be  did  be  would  get 
killed,  and  Will  Smith  said  he  was  go- 
ing to  take  that  bam  down  If  he  did  get 
killed,  and  A.  P.  Smith  commenced  to  walk 
back.  I  dont  know  that  he  stayed  there  at 
all.  He  walked  up  to  Will  Smith  to  try  and 
persuade  him  to  go  back  or  force  him.  I 
think  he  told  Will  that  there  was  a  man 
around  there,  and  he  might  kill  him  If  he 
came  In,  and  Will  Smith  said  he  was  going 
la  and  did  go  In,  and  was  standing  there 
talking  to  A.  P.  Smith.    I  don't  know  that 


that  is  all  that  was  said,  but  I  remember 
that  The  first  thing  I  saw  was  a  man  at 
the  comer  of  the  bam,  standing  with  a  gun 
to  his  shoulder,  and  he  shot  They  shot 
almost  instantly  together,  and  then  Will 
Smith  shot  him  Just  as  quick  as  he  could  get 
his  gun  to  his  shoulder.  The  other  man  shot 
at  Will  Smith  first  I  can't  tell  how  many 
shots  were  fired  in  all.  I  know  Will  Smith 
fired  three,  and  I  know  the  other  fellow  fired 
one,  and  it  might  have  been  more.  I  suppose 
he  did  fire  more  than  one.  I  know  he  shot 
once.  I  saw  Jim  Smith  when  he  fell.  He 
was  In  the  act  of  attempting  to  shoot,  or 
shooting;  I  can't  tell  which." 

Appellant  testified  that  he  did  not  know 
deceased  at  the  time  he  killed  him,  and  did 
not  know  who  he  was  when  he  shot  tdm; 
that  he  was  talking  to  A.  P.  Smith  about 
tearing  down  the  bam,  when  some  one  Jump- 
ed from  arotmd  the  comer  of  the  bara  and 
fired,  shooting  him  under  the  arm.  A.  P. 
Smith  testified  that  deceased  did  not  shoot 
and  thus  the  issue  was  sharply  drawn  be- 
tween the  state's  witness  A.  P.  Smith  and 
appellant  in  this  testimony,  and  the  record 
sliows  that  the  witness  James  was  the  only 
other  eyewitness  to  the  entire  transaction. 
Had  appellant  killed  A.  P.  Smith,  his  rights 
in  the  premises  would  stand  upon  an  entirely 
different  footing  under  all  the  evidence  in 
the  case.  But  if  he  did  not  know  deceased, 
and,  while  he  was  talking  to  A.  P.  Smith,  a 
person  to  him  unknown  should  spring  from 
behind  the  bam  and  fire  on  him,  his  right 
to  defend  against  such  an  attack  would  in 
uo  wise  be  Impaired,  even  though  his  con- 
duct might  have  impaired  his  right  If  he  had 
killed  A.  P.  Smith.  To  secure  the  attend- 
ance of  this  witness  James,  it  was  shown 
appellant  had  had  process  Issued  to  a  num- 
ber of  places;  all  being  retumed,  "Witness 
not  found."  On  the  trial  appellant  testified : 
"I  have  tried  every  way  that  is  imaginable 
to  procure  the  attendance  of  James  as  a  wit- 
ness on  this  trial.  The  last  I  heard  of  him 
he  was  at  Red  river,  and  he  was  crossing.  I 
have  advertised  in  the  Galveston  News  and 
Dallas  News,  both  daily  and  weekly.  He 
was  what  Is  known  as  an  'Apostolic  preach- 
er.' There  are  a  good  many  people  of  that 
faith  in  the  state,  but  tbey  are  badly  scat- 
tered. There  are  more  In  Houston  than  any- 
where else.  I  have  made  an  effort  through 
the  people  of  that  ftilth  to  find  out  where 
he  is.  I  attended  a  meeting  for  that  purpose 
I  cannot  find  Mm  at  all."  Upon  this  showing 
we  do  not  think  the  court  erred  in  overruling 
this,  the  third,  application  for  a  continuance, 
for  under  it  there  does  not  seem  to  be  any 
probability  of  securing  the  attendance  of  this 
witness,  even  though'  the  case  had  been  post- 
poned or  continued.  While  It  la  always  to 
be  regretted  that  a  person  on  trial  for  his 
life  or  liberty  is  deprived  of  the  attendance 
of  a  witness  desired,  yet,  If  from  the  evi- 
dence there  does  not  seem  to  be  a  probabil- 
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It7  tbat  the  witness  can  be  secured  by  a 
postponement,  no  good  or  nseful  purpose 
would  be  subserved  in  [mstponlng  tbe  case, 
and  the  state  cannot  be  deprived  of  the 
right  to  try  a  man  because  it  Is  impossible 
to  secure  the  attendance  of  a  witness  de- 
sired. Therefore  the  court  did  not  err  in 
oTerrullng  the  application  for  a  continuance. 

[3]  2.  On  the  trial  of  the  case,  after  his 
application  had  been  overruled,  appellant 
made  the  above-recited  proof  as  to  his  ef- 
forts  to  locate  the  witness  and  ^secure  his 
attendance  on  the  trial,  and  then  Introduced 
Mr.  N.  B.  Williams,  who  testified  that  the 
witness  James  bad  testified  as  a  witness 
on  the  former  trial  of  tbe  case,  and  the  tes- 
timony of  tbe  witness  James  on  the  former 
trial  was  offered  in  evidence  by  appellant 
The  bill  recites :  "That  the  defendant  having 
shown  by  his  own  testimony  that  he  had 
made  a  diligent  search  and  Inquiry  for  the 
last  two  years  throughout  tbe  confines  of  tbe 
state  of  Texas  for  the  witness  A.  D.  James, 
and  had  advertised  for  said  witness  In  tbe 
Dallas  and  Galveston  News,  dally  papers, 
and  in  the  Dallas  Semiweekly  News,  for  a 
period  of  about  10  days  or  more,  and  bad 
made  Inquiry  from  the  particular  religious 
sect  throughout  Texas  that  the  A.  D.  James 
belonged  to,  trying  to  locate  the  said  witness, 
and  after  the  defendant  had  learned  that 
the  family  of  tbe  wife  of  the  witness  A.  D. 
James  lived  In  Tennessee,  and  after  tbe  de- 
fendant bad  testified  that  tbe  last  be  heard 
of  said  witness  was  about  18  months  or  2 
years  ago  at  a  washout  bridge  on  the  Red 
river,  at  which  time  said  witness  was  going 
north,  and  after  the  defendant  had  proven 
by  N.  B.  Williams,  who  was  present  and 
heard  the  said  witness,  A.  D.  James,  testify 
at  a  previous  trial  of  this  case,  the  defendant 
offered  in  evidence  the  stenographer's  record 
of  the  testimony  of  the  witness  A.  D.  James, 
in  which  stenographer's  report  he  Is  called 
I>.  V.  James  by  mistake,  and  after  the  wit- 
ness bad  testified  that  said  stenographer's  re- 
port was  substantially  tbe  evidence  given 
by  the  witness  A.  D.  James  on  tbe  trial  of 
said  cause  at  said  previous  term,  which  said 
testimony  of  said  witness  A.  D.  James  so  of- 
fered by  the  defendant  had  been  approved 
by  the  court  and  state's  attorney  and  the 
defendant  as  a  true  record  of  tbe  testimony 
of  said  witness  at  a. previous  trial  and  was 
used  as  the  record  of  said  witness'  testi- 
mony at  said  previous  trial  on  appeal,  which 
said  testimony  is  as  follows,  to  wit"  In  tbe 
bill  follows  a  full  statement  of  the  testi- 
mony of  the  witness  on  tbe  former  trial,  but 
we  do  not  deem  it  necessary  to  aet  it  out 
here.  To  the  Introduction  of  this  testimony 
the  state  objected,  which  objection  was  sus- 
tained by  tbe  court,  and  to  this  action  of 
the  court  the  appellant  presents  his  bill  of 
coECeptlon,  and  complains  of  it  In  bis  second 
SToand  of  his  motion  for  a  new  trial. 

The  materiality  of  the  testimony  cannot 
be  QneationedL  The  only  matter  necessary  to 


be  discussed  is:  Does  the  evidoice  brlns 
the  matter  within  the  rules  of  law  admittliig 
the  testimony  or  depositions  of  an,  absent 
witness?  It  is  insisted  that  the  court  did 
not  err  because  of  the  constitutlottal  prorl- 
slon  that  provides  a  defendant  Is  entitled  to 
be  confronted  with  the  witness  against  him, 
and  we  can  Ingraft  no  exception  on  that 
provisidn.  It  is  true  that  testimony  of  an 
absent  witness  can  only  be  admitted  under 
the  circumstances  authorized  under  a  proper 
construction  of  that  provision  of  the  Ck>n- 
stltutlon.  In  the  Robertson  Case.  142  S.  W. 
533,  we  discussed  at  length  when  testimony 
or  depositions,  of  a  witness,  not  in  attend- 
ance on  court  may  be  introduced,  and  It  la 
shown,  under  the  rules  of  construction  pre- 
vailing In  tbese  states  and  countries  from 
which  this  provision  of  the  Gonstitntiou  was 
taken,  or  borrowed,  when  the  witness  is 
dead,  is  beyond  the  jurisdiction  of  tbe  court, 
is  insane,  or  Is  liept  away  by  the  wroagfnl 
acts  of  a  defendant,  this  character  of  testi- 
mony will  be  admitted  upon  a  sufiSdent 
showing.  The  testimony  introduced  does  not, 
perhaps,  measure  up  to  the  standard  of  proof 
required  to  prove  that  the  witness  Is  beyond 
the  jurisdiction,  for  by  it  it  Is  only  shown 
that  tbe  witness  had  disappeared  and  cannot 
be  found  after  diligent  search  and  inquiry. 

[4]  It  Is  true,  perhaps,  that  a  strong  in- 
ference Is  raised  that  tbe  witness  Is  beyond 
tbe  confines  of  the  state,  the  proof  showing 
that  the  last  time  he  was  heard  from  he 
was  at  Red  river  attempting  to  cross  it  and 
we  Judicially  know  that  Red  river  Is  on  tbe 
northern  bonndary  of  tbe  state;  but,  if  tbe 
evidence  was  offered  on  behalf  of  tbe  state, 
it  would  perhaps  be  required  to  be  shown 
that  he  bad  actually  crossed  tbe  river.  In 
Mr.  Underbill's  work  on  Criminal  Evidence^ 
the  question  of  the  adralsslblltty  of  evidence 
in  the  absence  of  a  witness  is  discussed  in 
sections  260  to  267,  Inclusive,  dtlng  many 
authorities,  and  ttie  rule  Is  announced:  'The 
main  reasons  for  the  rejection  of  bearsay 
evidence  are  the  absence  of  a  Judicial  ORth 
and  of  an  opportunity  for  the  cross-examina- 
tion of  the  person  who  Is  the  informant  of 
the  witness.  Where  a  witness  who  baa  given 
testimony  in  any  Judicial  proceeding,  dvll 
or  criminal,  cannot  be  produced  at  a  subse- 
quent trial  of  the  same  matter  between  tbe 
same  parties,  there  can  be  no  objections  on 
such  grounds  to  receiving  his  sworn  testi- 
mony at  tbe  former  trial,  if  the  abs^ce  of 
tbe  witness  la  not  caused  by  the  par^  de- 
siring to  use  his  evidence.  Tbe  latter  trial 
should  be  for  the  same  offense,  and  tbe  aiy 
cused  person  ^ould  be  the  same  as  In  the 
former.  It  la  not  material  that  the  later 
trial  is  under  another  Indictment  If  the  of- 
fense charged  and  the  parties  are  IdentlcaL" 

In  discussing  this  question.  In  Reynolds 
v.  United  States,  98  U.  S.  158,  25  L.  Ed.  244. 
the  Supreme  Court  of  the  United  States,  in 
holding  that  tbe  testimony  given  at  a  former 
trial  la  admissible  where  tbe  witness  la  k^ 


Digitized  by 


Tex.) 


SUITH  T.  STATE 


I 


725 


away  by  the  opposite  party*  amoiw  other 
ttili^a,  says :  "Such  being  the  rule,  the  qnes- 
tion  twcomea  practically  one  of  fact  to  be 
settled  as  a  preliminary  to  the  admissioii  of 
secondary  erldoice.  In  thla  respect  it  is  like 
the  preliminary  qnestlon  of  the  proof  of  loss 
of  a  wiittoi  instrument  btf  ore  secondary  ert- 
dence  of  the  contents  of  tlie  instrument  can 
be  admitted." 

[S]  The  prorlsion  of  tbe  ConsUtntion  dis- 
cussed In  all  the  cases  is  a  right  glren  to 
a  def  aidant,  and  was  the  outgrowth  of  prac^ 
tlce  In  the  remote  past  of  bearing  the  evi- 
dence and  trying  a  man  In  his  absence,  the 
first  Intelligence  he  receiving  was  that  he 
had  been  condemned,  and  we  think  it  Is  the 
defendant  alone  who  can  raise  the  question 
of  admissibility  of  testimony  on  this  conatl^ 
tutlonal  ground,  If  In  this  character  of  case 
It  can  be  urged.  Of  course,  before  testimony 
of  any  character  Is  admitted  In  evidence. 
It  must  be  brought  within  the  well-known 
rules  governing  the  admissibility  of  testi- 
mony. In  section  267  Of  Underbill's  work  on 
Evidence  Is  discussed  the  admissibility  of 
Rtenographlc  notes,  and  the  authorities  are 
collated  thereunder,  and  the  rule  adopted 
in  this  state  admitting  in  a  proper  case  the 
stenographer's  report  is  well-nigh  universal, 
where  stenographers  are  provided  or  re- 
quired by  law.  The  question  of  admissibil- 
ity of  this  character  of  testimony  was  dis- 
cussed by  this  court  In  the  case  of  Johnson 
v.  State,  1  Tex.  App.  333,  almost  contempo- 
raneous with  the  adoption  of  our  present  Con- 
stitution, sad  in  that  case  It  is  said:  "In 
the  United  States  It  is  equally  as  authorita- 
tively and  conclusively  settled,  and  the  prac- 
tice Is  the  same  in  dvll  and  criminal  cases 
as  to  the  introduction  and  competency  of 
such  evidence."  And  It  Is  there  shown  and 
beld  that  the  nse  of  the  word  "depositions," 
as  used  In  our  Code,  had  the  same  meaning 
as  given  that  word  by  the  common  law  and 
embraced  testimony  of  a  witness  at  a  former 
trial  of  the  case. 

[I,  7]  There  being  no  constitutional  Inhi- 
bition which  would  keep  the  defendant  from 
offering  the  testimony  of  a  witness  adduced 
at  a  former  hearing  between  the  same  par- 
ties, when  the  attendance  of  the  witness  can* 
not  be  obtained,  we  must  Inquire  If,  under 
the  goiml  rules  of  evidence,  such  testimony 
would  be  admissible  In  the  absence  of  constl- 
tatlonal  Inhibition. 

itr.  Wharton,  in  his  Law  of  Bvldraoe  (sec- 
tion 177  et  seq.),  says,  in  treating  of  the  In- 
admissibility of  secondary  or  hearsay  evi- 
dence: "Certain  marked  exceptions,  howev- 
er, exist  to  this  rule.  Among  these  the  fol- 
lowing is  the  first  that  may  be  enumerated: 
What  a  deceased  witness  testified  to  on  a 
former  trial,  between  the  same  parties  on 
an  issue  substantially  the  same  as  that  in 
which  the  reproducing  witness  is  called, 
may  be  testified  to,  and  may  be  proved  by, 
witnesses  who  heard  the  testimony  of  the 
witness.  The  admission  of  such  evidence  is 


based  on  the  fiict  that  the  party  agalnat 
whom  the  evidence  Is  offered,  having  bad 
the  power  to  cross-examine  on  the  former 
trial,  and  the  parties  and  issue  h^ng  the 
same,  the  second  suit  is  virtually  a  continu- 
ation of  the  flrst  •  •  •  What  a  deceas- 
ed witness  swore  to  at  the  preliminary  hear- 
ing before  the  committing  magistrate  is  evi- 
dence at  the  trial  In  chief;  what  a  deceased 
witness  swore  to  tm  a  criminal  trial  Is  evi- 
dence on  a  second  trial  for  the  same  offense. 
*  *  *  As  the  testimony  takoi  in  a  for- 
mer trial  cannot  be  read  If  the  witness  Is 
obtainable,  the  question  arises:  What  proof 
is  requisite  to  eetablish  the  fact  that  the 
witness  cannot  be  obtained?  •  •  •  The 
rule  applies  to  deceased  parties.  •  *  • 
Proof  of  mere  disappearance  of  the  original 
witness  Is  not  by  Itself  enough  to  admit 
such  testimony  If  by  due  dll^enoe  the  wit- 
ness' attendance  could  have  he^  secured, 
though  it  is  snfllciait  to  show  that  the  origi- 
nal witness  is  absent,  and  a  nonresident  in 
the  state  where  the  trial  is  held,  being  out 
of  tlw  Jurisdiction  of  the  court,  or  other- 
toiw  ut^^roourable,  if  due  efforts  to  procure 
him  have  bee»  made,  it  has  be»  held 
enongh  if  the  witness,  though  technically 
within  the  jnrisdictloD,  cannot,  without  ex- 
traordinary inconvenience,  he  brought  to  the 
trial.  *  *  •  Answers  to  Inquiries  made 
on  searching  for  the  witness  will  be  rejected 
as  hearsay,  if  tmdered  In  proof  of  the  fact 
that  the  witness  is  abroad;  but,  where  the 
question  is  simply  whether  a  diligent  and 
unsncceesful  aeaith  has  been  made  for  the 
witness,  the  better  opinion  is  that  the  an- 
swers should  be  received.  In  order  to  show 
that  Inquiries  have  been  duly  made  at  the 
house  (tf  the  witness,  his  declarations  as  to 
where  he  lived  cannot  be  rec^ved;  neither 
will  his  statement  in  the  deposition  itself 
that  he  Is  about  to  go  abroad  render  It  un- 
necessary to  prove  that  he  has  put  his  pur- 
pose in  ^ecutloii.  Sickness,  as  has  been 
Incidentally  seen,  foils  under  the  same  rule. 
Thus  In  an  old  case,  where  a  witness,  on  his 
Journey  to  the  place  of  trial,  was  tak&i  so 
ill  as  to  be  unable  to  proceed,  we  find  it 
recorded  that  his  depodtlon  was  allowed  to 
be  read;  and  the  same  liberty  would  apply 
to  depositions  taken  In  a  prior  case  between 
the  same  parties.  At  the  same  time,  it 
should  appear  tlut  the  sickness  Is  of  a  char- 
acter Imposing  permanent  Inability,  as  oth- 
erwise, to  adopt  a  criticism  of  Lord  Ellen- 
borou^  there  would  be  very  sudden  Indis- 
positions and  recoveries.  The  rule  laid 
down  by  Lord  Bllenborough  that,  where  a 
witnen  is  taken  ill,  the  party  reqnirlng  his 
testimony  should  move  to  put  off  the  trial, 
Is  less  open  to  objection  and  abuse.  It  Is, 
of  course,  In  such  cases,  a  conflict  of  incon- 
veniences; but  In  criminal  trials,  where  the 
objection  to  secondary  evldrace  of  this  class 
Is  peculiarly  strong.  It  has  been  ruled  that 
the  deposition  of  a  woman,  who  was  so  near 
her  confinement  as  to  be  unable  to  attend  a 
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trial,  could  not  at  common  law  be  received. 
It  is  otberwlse,  lioweTer,  wben  from  the  na- 
ture of  the  lllneBs  or  other  Infirmity  no  rea- 
sonable hope  remains  that  the  witness  will 
be  able  to  appear  In  court  on  any  future  oc- 
casion. Mental  incapacity,  from  whateTer 
cause,  Is  a  sufficient  inducement." 

Mr.  Greenleaf  lays  down  the  role:  *1n 
the  fifth  class  of  exceptions  to  the  role  re- 
jecting hearsay  evidence  may  be  Included 
the  testimony  of  a  deceased  wltneas  given 
on  a  former  action  between  the  same  par- 
ties, though  this'  ml^t  with  propriety  be 
considered  within  the  rule  itself.  This  tes- 
timony may  have  been  given  either  orally 
in  court,  or  In  written  depositions  taken  out 
of  court  •  •  •  The  chief  reasons  for 
the  ezdnslon  of  hearsay  evidence  are  the 
want  of  sanction  of  an  oath,  and  of  an  op- 
portunity to  crosB-eiamine  the  witness.  But 
where  the  testimony  was  given  under  oath, 
In  a  Judicial  proceeding,  In  which  the  ad- 
verse litigant  was  a  pejrty,  and  where  he 
had  power  to  cross-examine,  and  was  legally 
called  upon  to  do  so,  the  great  and  ordinary 
test  of  truth  being  no  longer  wanting,  the 
testimony  so  given  is  admitted,  after  the  de- 
cease of  the  witness,  In  a  subsequent  suit 
between  the  same  parties.  It  Is  also  receiv- 
ed, it  the  witness,  though  not  dead,  is  out 
of  the  jurisdiction,  or  eamot  he  found  after 
dIUffent  gearoh,  or  Is  insane,  or  has  been 
summoned  and  kept  away  by  the  adverse 
party."    Section  163. 

Mr.  Starkle  says:  "The  d^[>osltions  of  a 
witness  may  be  read,  not  only  where  U  ap- 
pears that  the  witness  Is  actually  dead,  but 
whwe  be  is  dead  for  all  purposes  of  evi- 
dence, M  where  diUgent  aeorcA  for  him  and 
he  eannot  be  found,  wbeee  be  resides  In.  a 
place  beyond  tbe  Jurisdiction  of  the  court, 
or  where  he  has  become  a  lunatic.  1  Star- 
Ue,  Ev.  aoth  Ed.),  407.  See  16  Cyc  1096 
et  seq.,  where  tbe  same  rule  will  be  found 
and  a  long  list  of  authorities  cited. 

[8)  Of  course,  proof  must  be  made  that 
diligence  has  been  used,  and.  If  possible,  the 
attendance  of  the  witness  must  be  secured. 
But  if  after  diligent  search  and  inquiry  be 
cannot  be  located,  and  there  Is  no  reasona- 
ble hope  of  securing  his  attendance  by  a 
postponement  of  tbe  case,  we  think  tbe  testi- 
mony of  snch  a  witness  given  at  a  formor 
trial,  properly  proven  up,  would  be  admissi- 
ble in  evidence,  and  the  court  erred  in  this 
Instance  in  excluding  the  testimony.  Take 
all  the  rules  of  evidence,  and  In  each  and 
every  instance  if  the  primary  evidence  would 
be  admissible,  and  It  Is  shown  that  it  Is  lost 
and  cannot  be  found  by  dUIgent  search,  and 
there  does  not  seem  to  be  any  reasonable 
hope  of  ever  procuring  It.  then  secondary 
evidence  becomes  admissible  as  being  tbe 
best  that  Is  obtainable. 

Tbe  courts  are  oi^nlzed  for  the  purpose 
of  arriving  at  the  truth  of  any  and  all  con- 
troverted Issnes,  and  the  rules  of  evidence 
are  and  should  be  so  construed  as  to  acoom- 


pllsb  that  purpose  keeping  In  view  always 

that  the  best  evidence  obtainable  must  be 
adduced,  and  wben  we  considw  that  a  note, 
deed,  or  other  parttde  oC  evidence  Is  lost  or 
destroyed,  then  secondary  eridotoe  of  tbe 
contents  becomes  admissible,  In  olmlbflLl  as 
well  as  civil  cases,  tlie  same  reasoning  wonld 
by  analogy  admit  the  testimony  of  a  witness 
who  had  testified  under  the  sanction  of  an 
oath,  subject  to  cross-examination,  who  has 
moved  away  pwrnanently,  and  his  wberea- 
bonts  could  not  be  ascertained  aftw  tbe 
most  diligoit  search  and  Inquiry.  Of  course, 
temporary  absence  or  inabill^  to  locate  a 
witness  wonld  not  be  sufficient;  but  the  ab- 
sence must  be  shown  to  be  permanent,  and 
the  present  whereabonts  or  location  of  ft 
witness  impossible  of  ascvtainmoit  after 
diligent  search  and  inquiry. 

[I,  16]  3.  In  the  third  bill  of  ezcQitlons 
appellant  complains  that  tbe  court  ored  in 
refusing  to  permit  him  to  ask  tbe  state's 
witness  A.  P.  Smith  If  be,  since  the  killing 
of  his  son,  had  not  attonpted  to  shoot  de- 
fendant If  the  witnen  bad  not  beoi  pros- 
ecuted for  such  offense,  and  be  should  claim 
ills  privilege  not  to  answer  any  question 
that  might  incriminate  talm,  be  could  not 
be  compelled  to  do  so.  But  lii  tbe  absenra 
of  any  such  oemption  bring  claimed,  the 
witness  should  bare  been  permitted  and  re- 
quired to  answer  ttie  question.  That  a  wit- 
ness may  be  required  and  should  be  permit- 
ted to  answer  any  question  which  would 
show  bis  animosity,  bias,  HI  will,  or  interest 
has  been  so  recently  and  fully  discussed  In 
the  cases  of  Earle  t.  States  142  S.  W.  1181. 
and  Pope  Stat^  143  S.  W.  612,  we  do 
not  deem  it  neoessaxy  to  discuss  tlie  question 
here. 

[11]  4.  All  the  other  aawlgnmenta  relate  to 
tbe  diarge  of  the  court  Tbe  roles  of  law 
govomlng  in  this  case  were  so  tborou^ily 
discussed  on  tlie  former  appeal  we  do  not 
deem  it  necessary  Co  do  so  again  at  length. 
As  appellant  has  been  convicted  of  man- 
slaughter, and^  can  be  tried  for  no  blgher 
grade  of  offense  we  wonld  say  that  several 
matters  complained  of  in  the  cha^  presoit 
no  error,  and,  as  tbe  evidence  does  not  sliow 
that  A.  P.  Smith  did  any  act  or  was  ffollty 
of  any  conduct  at  the  time  of  tbe  shootbie 
which  could  or  would  lead  ai^ieUant  to  be- 
lieve bis  life  was  in  dangeTt  It  was  umeoessa- 
ry  to  present  the  case,  as  It  rdates  to  self-de- 
fense, as  to  tbe  acts  and  conduct  of  A.  P. 
Smith,  except  In  so  far  as  tbe  lan^age  of 
A.  P.  Smith  about  going  In  tlie  bam  might 
have  caused  appellant  from  bis  standpoint 
to  think  his  Ufe  was  in  danger  wbnt  he 
says  be  saw  a  man  with  a  gun  step  from 
behind  the  bam. 

[12]  We  do  not  think  the  court  should 
bare  charged  Qiat  appellant  was  In  possee- 
slon  of  the  bam,  and  had  the  right  to  de- 
fend Us  possession,  for  appellant  testified, 
when  the  officials  asked  bim  if  "be  was  go- 
ing to  let  them  take  tbe  bam  away  from 
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him."  "^e  (A.  F.  Smith)  has  already  got  It." 
and  added,  "I  will  go  and  try  it,  and,  if 
then  li  a  flie  alann  turned  In,  yon  will 
know  they  have  done  Bomething."  This 
clear]7  shows  that  appellant  did  not  think 
be  thai  had  the  bam  In  bis  pMsession.  It 
Is  true,  If  the  evidraice  Is  to  be  beliered,  be 
was  entitled  to  possession  of  it;  bat  the 
law  does  not  authorise  one  to  take  a  shot- 
ffm  and  get  possessifni  of  property  Iv  force, 
even  though  he  be  entitled  to  It  It  has 
provided  a  lawful  way  to  proceed,  and,  while 
it  may  be  Irksome  for  some  to  follow  that 
course,  yet  it  must  be  done  if  one  expects 
to  justUy  his  conduct  under  the  law.  Ther^ 
ton  the  court  In  his  fdiarge  presented  this 
phase  of  the  case  In  as  favorable  light  as 
the  evidence  called  tor,  and  there  was  no 
error  In  refnsing  the  special  charges  pre- 
senting this  ISSOBw 

[11]  However,  if  appelant  did  arm  him- 
self and  go  where  he  must,  and  probably  did 
know  there  would  likely  be  serious  trouble, 
if  be  believed  the  threats  he  says  were  com- 
municated to  him,  yet  this  would  not  de- 
prive him  of  the  right  to  defend  against  an 
atta^  on  him  by  Jim  Smith  (whom  he  did 
not  know)  if  one  was  made,  or  it  reastmably 
aiQ)eazed  to  him,  In  the  light  of  the  state- 
ment nud^  when  the  man  came  tiova  be- 
hind the  bam  with  a  gun,  that  he  was  in 
danger  of  losing  his  life  or  Buffering  some 
BWioQB  bodily  Injury. 

The  Jndfonent  is  rewsed,  and  the  cause 
is  remanded. 

PBENDEBOAST.  J.,  not  sitting 


VINES  v.  STATE. 

(Coort  of  Grimliial  Appeals  of  Texas.   Jons  12, 
1912.   Bebearinc  Denied  Jant 
28,  im) 

1.  CannifAL  Law  (|  871^— Othsb  OmivsBS 

— MOnVB— EJVIDEHCI. 

Where,  \i  a  prosecution  for  homldde,  the 
state's  evideoce  itxowed  that  defendant  ehot 
deceased  Immediately  on  being  discovered  In  a 
freight  car  before  a  irord  haa  been  spoken  or 
dec^ucd  had  made  any  threatening  movement, 
and  that  defendant  bad  aever  seen  deceaeed  be- 
fore, evidence  that  defendant  was  charged  with 
a  crime  c<»nmitted'  In  D.  county,  that  be  had 
escaped,  resiated  arnat  In  two  other  counties, 
and  that  in  resisting  srrest  he  had  taken  the 
pistot  with  which  he  ehot  deceased,  from  one  of 
the  officers  who  had  attempted  to  arrest  him, 
was  admissible  to  show  motive  to  Ull  deceased 
rather  than  snffa  detection  and  arrest. 

[Ed.  Note.^]ror  other  cases,  see  Criminal 
Law.  Gent.  Dig.  If  880-882;  Dee.  Dig.  1 871.*] 

2.  HoMioiDS  (I  170*)— EvmsNOB— Identitt. 

Where,  in  a  prosecution  for  homicide.  It 
appeared  that  defendant  was  shot  with  a  45- 
cauber  pistol,  evidence  that  defendant,  while 
previoosJy  rensting  arrest  for  another  otFense, 
took  a  pistol  of  that  caliber  away  from  an  of- 
ficer Id  another  city,  and  at  the  time  he  was 
apprehended  threw  away  a  45^Iiber  pistol 
which  was  Identified  as  the  one  taken  from 
such  officer,  was  admissible  on  the  question  of 


defendant's  Identity  as  the  person  who  killed 

deceased. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  170.*] 

8.  OsnunAi,  Iiaw  d  478*)— EtviDanca— Dx- 

PKBTS. 

Where  an  undertaker  was  shown  to  be 

familiar  with  pistol  shot  wounds  and  gave  rea- 
sons for  his  BtatemcQts,  the  court  properly 
permitted  him  to  testify  that,  fr(»n  an  examina- 
tion of  decedent's  body,  he  was  of  the  opinion 
that  the  bullet  entered  In  the  back  or  left  side 
of  deceased's  body,  ranging  to  -the  front,  and 
came  one  in  front. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  H  106B.  1066;  Dec.  Dig.  | 
478.*] 

4.  CBiuznAX.  IiAW  (I  1090*>-^AFnAir-Btn<- 
nf  OS  on  Evn>airo»--Bixxs  or  Ezokption. 

Rulings  on  evideoce  cannot  be  considered 
on  ap^al  except  where  presented  by  a  blU  of 
exceptions  contained  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2663,  278d,  2803-2827.  2827, 
2828,  2948,  S2M  :  Dec.  Dig.  |  1080.*] 

5.  ChnnNai.  Law  (|  1036*)— AfTSAi^BiLLS 
or  Exception— BsruaAL. 

A  bill  of  exceptions  to  the  admlsslcm  of 
evidence  cannot  be  reviewed,  where  the  conrt 
refused  to  allow  it  because  defendant  did  not 
object  to  the  testimony  or  move  to  exclude  it 
[Ed.  Nots^For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  a68»-2641;  Dea  Dig.  I 
1036.*] 

6.  Cbiuinal  Law  ({  1080*)— AppsAi^-OHANbE 
or  Venue— Denial— Bill  or  Exceptionb. 

An  order  overruling  an  application  for 
change  of  venae  cannot  be  reviewed  In  the  ab- 
sence of  a  bill  of  exceptions  leserred  thereto  or 
the  preservation  in  the  record  of  the  evidence, 
if  any  offered  thereon. 

[Ed.  Noter— For  other  cases,  see  Criminal 
Ijiw,  Cent  Dig.  {{  2663,  27^7^08-2827,  2827, 
2928.  2948,  8204 ;  Dec.  Dig.  1 1090.*] 

7.  GsoairAL  Law  0 1090*)— Review— Bnx  or 

E!XCEFnONS. 

Questions  raised  In  a  motion  for  a  new  trial 
concerning  the  absence  of  negroes  on  the  jury 
pand,  faunre  to  serve  aoeosed  with  a  copy  of 
the  special  venire,  etc,  cannot  be  reviewed, 
where  they  are  not  presented  1^  a  tdU  of  ex- 
ceptions, and  where  there  is  no  evidencs  In  the 
record  witii  reference  thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2668.  2789.  2803-2827,  2927, 
2828.  2948,  3204;  DecTbig.  1 1090.*] 

8.  CUMIItAL  IiAW  (I  1090*)— Apfbai^-Ohai.- 
IXNOXS  to  JUBOBs— RxviKW— Biu:.  09  Ex- 

OXFTIONS. 

Grounds  for  new  trial,  in  that  the  court 
erred  in  overmling  challenges  to  certain  Jurors, 
could  not  be  reviewed,  where  not  presented  by 
bills  of  exceptions  showing  the  questions  pro- 
pounded and  the  answers  of  the  jurors. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dir.  K  2668,  27S9,  280S-2827,  2827. 
2928.  2948,  3^;  Dec.  Dig.  i  1090.*] 

9.  Cbiminal  Law  (|  1124*)— Uonoer  toe  Nkw 
Tbiai/—Gboumdb— Objection  to  Jdbobb. 

B^or  in  overmling  challenges  to  jurors 
cannot  be  raised  in  a  motion  for  a  new  trial 
alooe,  without  evidence  to  sustain  the  allega- 
tions. 

[Eld.  Note.— For  ether  eases,  see  Criminal 
Law,  Cent  Dig.  !|  2946-2948;  Deb  Dig.  | 
1124.*] 

10.  Cbiuinai.  Law  (!  1043*)— Tbial— Instbuc- 

TIONS — OBJECnONS. 

Objections  that  the  coort  erred  In  all  that 
part  of  its  cfaa^  beginning  with  paragraph  1 
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and  extending  to  and  inclnding  paragrairii  12, 
in  which  charge  the  isaue  of  murder  in  the  first 
desree  was  aoAimitted,  because  auch  issue  was 
not  raised  by  the  evidence  and  pennitted  the 
jury  to  find  defendant  fuilty  of  a  crime  not 
supported  hr  the  evidence,  auch  error  being 
nuterial  and  calculated  t»  injure  defendant's 
richtB.  and  aimilar  objections  to  other  part*  of 
the  charxtt  daalinz  with  murder  in  the  second 
degree  and  manslang^ter,  were  too  general  to 
be  considered  on  appeal. 

[Ed.  Note. — For  other'  cases,  see  Criminal 
lisw,  Cent.  Dig.  H  26M.  2065;  Dec  Dig.  S 
1043.*] 

11.  HOMICIDK  (SI  300,  304*>— SEL»-DEFEN8»— 
BviDEnCK— ACOIDBNTAI.  ElILUNG. 

Defendant,  a  fugitive  tnm.  justice,  shot 
deceased,  an  officer,  at  night  immediately  on 
deceased  discovering  him  in  a  box  car.  Defend- 
ant testified  that  when  deceased  flashed  a  light 
in  hla  fiue  and  had  a  pistol  drawn  on  him,  be- 
fore either  had  spoken  ha  fired  out  of  the  door 
of  the  car  to  scare  him  away  to  he  could  escape. 
Held  insufficient  to  present  an  issne  Belt- 
defense  or  acddental  killing. 

[Eld.  Note. — For  other  cases,  see  Homicide, 
Oeat.  Dig.  H  614-632,  636 ;  Dec.  Dig.  H  300, 
304.*] 

Ai^ieal  from  District  Court,  Grayson  Coun- 
ty; B.  L.  Jones,  Jodge. 

Sellers  Vines  was  convicted  of  mardOT,  and 
he  appeals.  Afilrmed. 

Fannin  &  Underwood,  of  Dallas,  for  ap- 
pellant, a  BL  Lane,  Ant  Att7.  Oen.,  for 
the  State. 

HARPEB.  J.  i4^)ellant,  nnder  ft  proper 
Indictment,  was  adjudged  guilty  of  murder 
in  the  first  degree,  and  hi?  punishment  as- 
sessed at  death. 

The  evidence  introduced  in  bdialf  of  the 
state  would  show  that  two  car  Inspectors  of 
the  Houston  ft  Tezal  Central  Ballway,  on 
the  night  of  Oie  27th  of  September  last, 
while  engaged  in  their  wotk  found  si^eUant 
in  a  c«r,  and  r^rted  Oiat  fSet  to  deceased, 
an  officer  of  Grayson  counly,  and  who  was 
also  employed  hy  the  railroad  as  night 
watchman  in  the  yards  at  Sherman  to  take 
care  of  irregnlaritleB,  attempts  to  break  box 
cars,  and  arrest  all  trespassers.  A  witness 
B^B  deceased  was  cauUoned  to  look  out  for 
men  breaking  In  cars  and  men  sleeting  In 
cars,  as  the  road  had  suffered  from  several 
thefts  and  burglnrlea.  When  the  car  in^ 
specton  reported  to  &br.  Bfoniuier  that  appel- 
lant was  in  the  car,  he  started  in  that  direc- 
tion to  investigate,  and,  when  near  this  car, 
he  asked  one  of  the  inspectors  "which  car 
was  he  In."  The  inspectors  say  that  deceas- 
ed had  his  pistol  in  one  hand,  and  a  little 
flash  light  in  the  vOxer.  About  the  time  de- 
ceased was  near  or  at  the  door  of  the  car 
In  which  appellant  had  been  sem.  a  pistol 
was  fired;  the  flash  coming  out  of  tlie  door 
of  the  car.  The  ballet  struck  the  deceased 
In  the  bade  on  the  left  side  and  ranged 
across  and  to  the  front  and  came  out  near 
the  rlf^t  nipple.  He  sank  to  the  ground  and 
died  la  a  few  minutes.  The  next  day  apiiel- 
lant  was  arrested  about  4%  miles  south  of 


Sherman  by  the  sheriff.  Kr.  IfcAfee  sajfB  be 
and  others  were  searching  for  him  when 
they  saw  a  negro  jnmp  and  run,  and  he  and 
others  took  after  him.  The  negro  ran  about 
100  yards  and  laid  down  on  the  embankmenL 
When  he  got  up,  the  sheriff  says  he  "threw 
down  on  him,"  and  saM,  "Give  that  gnn," 
wh«i  appellant  replied,  "Oh,  I  haven't  got 
any,**  The  sheriff  returned  to  the  spot 
where  he  saw  appellant  get  np^  and  found  a 
Colt's  46  six-shooter  In  the  grass.  There  was 
one  loaded  and  one  empty  shell  In  the  pistol 
The  pistol  bore  evidence  of  having  been  re- 
cently fired-  None  of  the  witnesses  testify- 
ing to  these  facts  had  ever  seen  appesllent 
before  the  night  of  the  killing,  and  as  clr* 
cumstances  in  the  case  it  was  provwi  that 
deceased  was  shot  with  a  pistol  of  45  cali- 
ber; that  this  pistol,  found  where  appellant 
was  seen  to  get  up,  liad  been  taken  by  ap- 
pellant away  from  an  officer  at  Wills  P<^t 
a  short  time  prior  to  this  occssion.  The  pis- 
tol was  positively  identified  D.  L.  lUley. 
and  appellant  was  positively  identified  as  the 
man  who  took  It  from  Ur.  Orsbotne  by  a 
number  at  wttnesses.  As  furnishing  a  mo- 
tive for  the  crime,  it  was  shown  that  appe- 
lant was  charged  with  robbery  in  Dallas 
county,  and  had  broken  jail  and  escaped 
about  two  weeks  prior  to  this  klllli^,  and 
was  at  the  time  a  refugee  from  Justice. 
When  he  broke  Jail  he  was  first  seen  at 
Wills  Point  Upon  being  approaclied  by  an 
officer,  before  a  word  was  spok«i,  he  grab- 
bed tlie  officer,  and  it  was  at  tills  place  he 
took  the  pistol  away  from  the  officer.  After 
getting  possession  <tf  the  pistol,  he  told  Mr. 
Orsbome  "to  get,**  and  Uiat  officer  hastily 
did  so.  Hr.  Wilson,  a  deputy  sheriff  of  Van 
Zandt  county,  seeing  the  difficulty  between 
Mr.  Orsbome  and  aroeUant,  fired  at  spoei- 
lant,  who  returned  tiie  shot:  several  shots 
being  exchanged,  and  appellant  escapins. 
Appellant  then  went  to  Bowie  county,  whers 
an  officer  again  attunpted  to  arrest  him  and 
failed,  and  when  next  seen  was  the  night  he 
killed  Officer  Fred  Mounger. 

After  an  these  circumstances  bad  been 
proven,  api>ellant  took  tiie  stand  in  his  own 
behalf,  admitted  he  did  the  killing,  Bayii« 
be  vras  on  his  way  to  Delias  to  aurreudw; 
that  lie  had  been  shot  by  the  offlcor  at  Wills 
P^t  and  in  Bowie  county,  wboi  the  officm 
attems^ed  to  arrest  him,  and  on  the  night  of 
this  killing,  after  the  car  inspector  passed, 
lie  dozed  ofl^  when  a  light  fladied  in  bis 
face,  and  a  man  had  a  pistol  drawn  on  bim; 
that  nothli^  was  said  by  either  party,  and 
he  grabbed  his  pistol  and  fired,  firing  oat  of 
the  door  to  scare  the  man  away,  so  he  could 
escape. 

[1]  Appellant  objected  to  the  evldaicc^ 
showing  that  he  was  Indicted  tm  nMtexy  in 
Dallas  county,  had  escaped,  and  to  Sheriff 
Brandenburg  identifying  him  as  the  man  so 
indicted  and  who  had  escaped.  It  vras 
shown  by  the  evidence  that  appellant  had 
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asnr  seen  deceased  nntil  tbe  time  he  killed 
him.  Bo  If  Uila  evidence  was  not  admls^le« 
It  mould  be  a  kUUng  wltboat  motlTe  or  In- 
csDtlTe^  and  tbe  Jury  would  hardly  have  in- 
flicted tbe  deatb  potalty.  Mr.  Wbarton,  In 
bis  work  on  Eiidence,  says:  Srldenoe  of 
erexy  material  fact  or  drcnmstance  that  will 
throw  UKht  on  a  homldde,  and  erezy  motive 
that  might  have  Influeoioed  tbe  mind  of  the 
aocnsed.  la  admlssttde.  and  all  facts  and 
drcomatances  that  tend  to  show  motive  on 
the  part  of  tbe  accused  are  relevant  And 
In  DUl  T.  State,  1  Tex.  App.  287,  this  court 
held:  Where  it  la  shown  that  a  crime  has 
been  committed  and  tbe  drcumBtances  point 
to  the  accused,  fticts  tendliv  to  ahow  a  mo- 
tive^ though  remote,  are  admissible  in  avlr 
aeace,  and  in  that  case  an  indlctmeot  charg- 
ing tbe  defoidant  vpith  a  dUEerent  crime  wu 
held  admisslUe,  and  the  further  fact  that 
deceased  was  a  witness  for  the  state  in  that 
ca8&  Other  cases  so  holding:  Jones  v. 
State;  4  Tex.  Aw  442;  Budcer  v.  State,  7 
Tex.  App.  560;  McKlnney  v.  State,.  8  Tex. 
App.  689;  Powell  v.  State,  IS  Tex.  App.  252; 
Johnson  v.  State,  20  Tex.  App.  160, 16  S.  W. 
047;  Crass  v.  State^  31  Tex.  Cr.  B.  814,  20 
S.  W.  079 ;  and  a  long  list  of  decisions  cited 
lu  these  cases.  Urns,  In  tUs  case  it  was 
permissible  to  show  that  appellant  was 
charged  with  crime  In  Dallas  county,  bad 
escaped,  resisted  arrest  In  Tan  Zandt  and 
Bowie  counties,  and  the  other  drcumstances 
Introduced,  for  they  all  shed  light  on  the  ac- 
ttoaa  of  appellant  at  the  time  at  this  klllliv, 
and  tending  to  show  his  motive  in  slaying 
deceased— to  take  life  rather  than  suffer  de- 
tection and  arrest 

[21  The  evidence  In  regard  to  the  pistol 
was  admissible  on  the  questlott  of  identity 
of  defttidant  u  tbe  person  who  did  the  fcill- 
ing.  The  state's  wltDesaes  never  having  seen 
the  defendant  before  the  nig^t  of  tbe  killing, 
and  i»>  person  testi^ing  positively  be  fired 
the  shot,  but  all  the  ctetramBtsnces  Indicating 
that  he  did,  tbe  Aict  that  a  wound  was  made 
with  a  4B-caIlber  ball,  a  pistol  of  that  caliber 
being  found  where  he  was  seen  to  start 
mnning,  being  fredily  fired,  the  ownership 
and  ptMsesslon  of  that  pistol  was  a  nuterlal 
issue,  and  any  and  all  legitimate  evidence 
which  would  prove  tiiat  defendant  was  in 
possession  of  that  identical  weapon  on  tbe 
night  of  the  killing  would  be  admissible. 

tl]  Neither  did  the  court  err  In  permitting 
the  undertaker  to  testify  as  to  the  point  of 
entrance  and  exit  of  the  ball;  he  showfaig  a 
familiarity  with  wounds  of  that  diaracter. 
and  giving  reasons  for  his  statements.  The 
objections  might  go  to  the  weight  but  not  to 
tbe  admissibility,  vt  the  testimony. 

[4]  In  the  motion  for  a  'new  trial,  com- 
plalnto  that  the  conrt  «rred  in  admitting  tes- 
tinmny  as  shown  by  bills  Of  exceptions  Nos. 
1  to  BO  cannot  be  oonsldmed.  exc^  wherein 
a  bill  of  exceptions  appears  in  the  record. 

[I]  Tbm  ue  but  five  bins  in  tbe  record, 
(me  of  than  bebig  indnaed:  **Tbe  blU  cannot 


be  allowed  for  the  reason  that  the  evidence 
was  not  objected  to  by  defmdant  nor  was 
there  any  motion  made  to  ezclnde  it"  This 
one.  of  course,  cannot  be  ctmsldered.  Tbe 
ottku  four  present  no  error,  and  are  discuss- 
ed in  the  foregoing  paragraphs  of  the~  opin- 
ion. 

[I]  There  hetag  no  Idll  of  exc^ttkms  to 
tbe  order  overruling  the  application  for  a 
Change  of  venue,  and  no  evidence  In  the  rec* 
ord,  if  any  offered,  on  this  motion,  we  can- 
not review  the  action  of  the  court  in  that 
particular. 

11}  All  those  questltms  raised  in  the  mo- 
tion for  new  trial,  about  tbere  being  no 
negroes  tm  tbe  ^nry  panel,  not  being  served 
with  a  capj  of  the  special  venire  etc,  not 
being  presoited  in  a  bill  of  exc^MJona,  and 
there  being  no  evidence  In  the  record  in  re- 
gard to  such  matters,  present  no  error. 

[S,  I]  Neither  can  we  conshler  tbe  grounds 
alleging  that  the  court  erred  in  overruling 
challenges  to  certain  Jurora.  The  questions 
propounded,  nor  the  taawen  of  the  Jnrors. 
are  not  In  the  record,  m  bill  of  wcc^tions 
appears  in  the  record,  and  this  questhm  can- 
not be  raised  in  the  motion  for  new  trial 
alone,  with  no  evidence  to  sustain  the  allega- 
tions. 

[IS]  Such  complalnto  of  the  charge  of  the 
court  as  the  following  are  too  genoal  to  be 
considered: 

"Because  the  court  erred  In  all  that  part 
of  Us  charge  beginning  with  paragraph  1 
and  exteaiding  to  and  including  paragraph 
12,  in  which  cha^  the  Issue  of  murder  In 
tbe  first  degree  Is  submitted  to  the  Jury,  be- 
cause said  issue  Is  not  raised  by  the  evi- 
dence, and  permits  the  Jury  to  find  defend- 
ant guilty  of  a  crime  not  supported  by  the 
evidence;  said  error  being  material  and  cal- 
culated to  injure  the  rlghte  of  the  defendant 

"Because  the  conrt  erred  In  all  that  part 
of  its  Charge  beginning  with  paragraph  18, 
and  extending  to  and  including  paragraph 
17,  wherein  the  court  submitted  to  the  Jury 
the  issue  of  murder  in  the  second  d^ree,  be- 
cause said  Issue  is  not  raised  by  the  evidoice 
and  permits  the  Jury  to  find  the  defendant 
guilty  of  a  crime  not  supported  by  the  evi- 
dence; said  error  being  material  and  calcu- 
lated to  injure  the  righto  of  the  dtfendant 

"Because  the  conrt  ured  in  all  the  parte  of 
ito  charge  b^lnnlng  with  paragraph  20  and 
ending 'with  paragraph  23,  in  which  the 
court  submlte  to  the  Jury  the  Issue'itf  man- 
slaughtw,  because  said  issue  la  not  raised 
the  eridenoe  and  said  charge  permito  the 
jury  to  find  the  defendant  guilty  of  a  crime 
not  supported  by  the  evidence  In  the  record ; 
said  error  being  material  and  calculated  to 
Injnte  the  rlghte  of  the  defaidant" 

The  on^  question  that  could  be  cmsldered 
under  these  assignments  Is  the  saflldokcy 
of  the  evidence,  and,  as  the  eviduce  amp^ 
supports  the  verdict  of  murder  in  the  first 
degree.  It  need  not  be  discussed.  Hie  com- 
plaint ot  the  diarge  at  the  court  on  sdf-de- 
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teaae  Is  rather  general,  but  the  eoort  Ut- 
strocted  tlie  iury:  That  U  tbej  bdlered 
from  tbe  erldenoe,  beyond  a  reasonable 
donbt,  that  defendant  shot  and  killed  de- 
ceased, but  at  the  time  it  reaaonaUy  ap- 
peared to  defendant,  from  the  ad;  or  acts  <it 
deceased,  tiiat  he  was  In  danger  of  losing 
his  life,  or  In  danger  of  a  offering  some  eeri- 
ons  bodily  Injury,  such  klUii^  voold  be 
Justifled,  and  If  the  Jury  so  holered,  or  had 
a  reasonable  doubt  thereof,  th^  would  ac- 
quit As  it  ta  not  undertaken  to  point  out 
specifically  any  Mror  in  the  charge  In  this 
respect,  we  do  not  deem  it  necessary  to  dis- 
cuss the  charge  at  length.  In  fact,  It  la  a 
very  donbtfid  question,  if  the  erldmoe  called 
for  any  chai^  on  self-defense^  Defoidant 
does  not  <daim  to  have  erer  met  deceased 
befbre,  admits  he  did  not  say  a  word  to  him, 
and  only  bases  tbe  claim  on  the  fact  that  de- 
ceased appeared  at  Che  door  of  the  car  with 
a  pistol  in  his  hands.  In  the.  first  place,  this 
is  contradicted  by  all  tiie  oUier  erldenoe,  ai^ 
the  physical  fticte  show  the  bullet  altered  in 
the  back  or  the  left  aide,  the  ball  ranging  to 
the  front,  and  coming  out  In  front  De- 
ceased could  not  be  standing  in  tiie  door, 
looking  towards  appellant  with  a  pistol 
pointed  In  his  dlncdon. 

[11]  But  if  we  take  the  testimony  of  ap- 
pellant alcme,  it  does  not  raise  the  issue. 
Until  deceased  bad.  by  some  word  spotoi, 
or  act  don^  been  gnllty  of  audi  otmdact  as 
would  indicate  to  a  reasonable  mind  that  he 
Intended  to  inflict  some  Injury  on  the  person 
seeking  to  Justify  his  conduct  the  issue 
would  not  be  presented.  If  the  parties  bad 
known  each  other,  there  had  beoa  threats, 
or  previous  ill  will,  appearances  at  danger 
would  be  viewed  in  a  different  light  But 
to  a  man  who  did  not  know  the  othw,  the 
fact  that  sodi  other  man  was  passing  along 
the  track,  and  threw  a  light  in  the  car  and 
had  a  pistol  in  his  hand,  hanging  down  by 
his  side,  could  bardly  justify  one  shooting  to 
kill  before  a  word  is  spoken,  or  act  doncw 
Ndther  does  the  evidence  raise  fbs  Issne  of 
acdd^tal  killing.  .^q>elUmt  admits  he  fired 
ttie  shot  out  of  the  door,  and  while  he  says 
be  did  it  to  frighten  away  the  man,  that  he 
might  escape,  yet  when  am  Intentionally 
turns  loose  a  deadly  mleaile  in  the  direction 
of  another,  knowing,  as  he  must  that  it  may 
and  probably  will  produce  deatiH,  cannot 
claim  that  it  was  an  accidental  'UUb^ 
From  a  careful  review  of  tbe  entire  record, 
there  is  no  error  that  should  reverse  tbe 
ca8&  Tbe  evidence  conclusively,  to  our 
minds,  establlsbed  a  wanton  and  malicious 
killing;  Appellut  was  a  rtfngee  ftom  jus- 
tice, bad,  prior  to  this,  sbown  a  determina- 
tion not  to  be  rearrested,  and,  when  deceased 
apiwared  at  or  near  the  door  of  the  car,  he 
was  fired  on,  and  from  the  course  of  tlie 
bullet  we  are  satisfied  he  had  never  seat  ap- 
pellant at  the  time.  His  lips  ate  dosed,  and 
he  cannot  give  us  his  version;  but  the  dr- 


cnmstances  all  estabUsh  that  appellant  killed 
him  to  prevent  what  he  feared  would  be  aa 
arrest  on  the  case  pending  against  him  in 
Dallas  county.  To  our  mind  there  are  no 
Justifiable  or  extenuating  drcnmstanoea  in 
tbe  evidence. 
The  judgment  Is  affirmed. 


BLUE}  r.  STATBu 

(Court  of  Orlminal  Appeals  of  Texas.   June  0^ 
1912.    On  Motion  for  Beheariog, 
June  26.  1912.) 

1.  HouoxDi  a  309*)  — iNvranonom-HAw- 

SI.ATTOHTBR— Evidence. 

On  a  trial  for  murder,  where  tbe  evidence 
■bowed  i»%meditatioD  and  preparation  to  kill. 
an(f  that  defendant,  while  not  I&yin;  in  wait, 
repeatedly  went  by  tbe  home  of  deceased  with 
the  full  determination  of  kiUing  him  If  he  bad 
an  opportunity,  there  waa  no  error  in  not  diarg- 
Ing  on  manslaughter. 

[Bd.  Note.— For  other  caaee,  see  Homicide. 
Otent  Dig.  ii  649,  660,  66&-«»;  Dec.  Dig.  f 
309.*] 

2.  HomoiMB  a  809*)— iHBVBDonoira— Man- 

SUtTOUTEB. 

Where  a  case  la  either  murder  or  perfect 
self-defense,  it  is  not  error  to  fall  to  charge  on 
manslaughter. 

[Bd.  Note.- E\iT  other  eases,  ase  Homidd^ 
Cent  Dig.  U  649,  650.  6^-66S;  Dec  Dig.  1 
309.*] 

3.  Witnesses    (|   282U*)  — Gxauiitatioit- 
Gboss-Exauination— Bepetition  . 

Where  a  state's  witness  testified  positively 
that  another  person  did  not  have  a  gun  when 
tbe  shootins  occuned,  and  did  not  go  down  the 
road  at  the  time  with  the  gun,  the  exdusiMi 
of  questions  on  cross-examination  as  to  whether 
he  was  as  positive  of  that  aa  of  anything  else 
to  which  he  testified,  and  whether  be  was  posi- 
tive that  such  person  did  not  go  down  tbe  road 
with  the  gun  about  the  time  of  the  trouble  aa 
he  was  of  the  fact  that  defendant  shot  deceased, 
to  which  the  witness  would  have  answered  af- 
firmatively, was  not  an  abuse  of  discretion. 

[Bd.  Note.— For  other  cases,  see  Wltneasea, 
Cent  Dig.  ||  928,  990-992;  Dee.  Dig.  i 
282%.*]  •    "  . 

4.  Cbiuinal  Law  <i  864*)— DvidEmcs- Bxs 

Where  defendant  after  &e  Ullinc  walked 
to  his  home,  put  up  his  gun,  told  hu  father 
of  the  killing,  and  then  walked  a  mile  to  the 
home  of  a  juatioe  of  the  peace,  and  gave  him- 
self np,  evidence  as  to  what  he  then  told  the 
Justice  as  to  the  killing  was  prc^rly  exdaded 
as  not  being  part  of  tbe  res  gestn. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  806,  80&-S10,  818.  816-818; 
Dec.  Dig.  I  864.*" 

5.  Ckiminai,  Law  ({1  419,  420*)— Adkzssibii.- 

ZTT  07  BVZDBRCE— STATXinnT  OF  UnIDBirn- 

nxD  Person. 

Bvldence  on  tbe  part  of  defendant  that  bla 
witness  heard  some  child  state  after  the  killing 
when  defendant  was  not  present  that  another 
person  shot  at  defendant  was  inadmissible  for 
any  purpose. 

[Ed.  Note.— EVir  other  casea,  see  Criminal 
I|w,^Geat  Dig.  K  978-088;  Dee.  Dig.  H  419, 

On  Motion  for  Bebearlng. 

6.  Cbiuinal  Law  (S  964*)  —  Appkal— Paaa- 
ENTATioN  Below. 

An  allegation  on  a  motion  for  a  new  trial 
that  "tbe  court  erred  In  not  instructing  tb»  Juit 
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that  defendant  bad  the  right  to  prerame  that 
deceased  was  going  to  attack  him  with  a  deadly 
weapon"  Is  too  general  to  require  consideration. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Lrfgv^C^nt  Dig.  II  2341.  2868-2367;  Dec.  Dig. 

7.  HouiciDK  a  300*)— IwBTEUOTioirs  —  Smr- 
Defenbi. 

Where  the  evidence  showed  that  defendant, 
at  a  time  when  deceased  bad  the  bott  of  his 
gan  standing  on  tbe  ground  with  his  band  up 
over  the  wurel  In  no  attitude  whatever  to 
shoot,  threw  his  gun  on  deceased  and  shot  him, 
a  failure  to  instruct  that  defendant  had  the 
right  to  presume  that  deceased  was  about  to 
attack  lilm  with  a  deadly  weapon  waa  not  error. 

Lfid.  Note.— For  other  cases,  see  Homidde, 
G«gL  Dig.  H  614.  616-6207^-680:  Dm^  Dig. 

Appeal  from  District  Court,  Ohambers 
Conntr;  !<•  B.  Hlghtower,  Judge. 

Peter  Blue  was  convicted  of  murder  tai 
tbe  aeoond  degree  and  be  appeala.  Afflrmed. 

O.  F.  SteTena  and  B.  B.  Pickett,  Jr.,  both 
of  Itlberty,  and  Harbert  Davenport,  of  Ana- 
hoac.  for  appelant  O.  B.  Lane,  Aaat  Atty. 
Oen.,  for  the  State. 

FBENDEBO^T,  J.  Appellant  waa  con- 
victed of  murder  in  tbe  second  degree,  chain- 
ed to  have  been  committed  May  28,  1910,  on 
Georse  Banks,  also  called  "Mount"  Banks, 
and  hU  punishment  fixed  at  2S  years  In  tbe 
penitentiary. 

Tbe  testimony  shows  that  about  two 
weeks  before  the  killing  at  a  festival  or 
party,  the  appellant  and  several  others  were 
ont  In  tbe  road  some  SO  yards  from  the 
taonse  where  the  party  was  going  on,  when 
another  rode  up  and  appellant  said:  **Boys, 
there  Is  no  use  yon  boys  coming  here  to- 
nl^t.  Your  girl  won't  be  her&  You  won't 
get  no  'booty'  to-night"  Some  other  in  the 
crowd  asked,  "Who?"  Appelant  replied 
"Inez."  Inez  was  deceased's  sister.  Deceas- 
ed, who  beard  this,  took  It  as  Insulting  re- 
naarks  about  his  sister,  and  resented  It,  tell- 
ing appellant  not  to  talk  about  bis  sister 
In  that  way.  Appellant  r^Ued,  "By  Ood, 
I  didn't  say  no  barm  about  her."  Appellant 
says  deceased  said:  "You  can  cut  that  out. 
Ton  can  drop  her  name  right  now.  There 
la  lots  of  those  fdlows  anyhow  talking  atrant 
mf  ■tatter."  Appellant  claims  he  farther 
thai  said  to  the  deceased  tiiat  appellant, 
had  stotera,  and  be  did  not  talk  about  "no 
man's  sisters.'*  MveUant  fnrtbv  testified 
that  deeeased  then  said:  "There  U  lots  of 
these  fellowa  aronnd  hva  talking  about 
these  women  as  if  tbey  were  cows."  The 
witnesses  difEer  as  to  tbe  exact  expression  of 
what  was  said  between  the  parties  at  tbe 
tim^  but  ther  all  agree  that,  when  aiKwl- 
lant  first  made  the  remarka  about  deceased's 
slstar,  deceased  rasmted  It  and  words  fol- 
lowed; that  deceaaed  thai  walked  off,  got 
his  gnn,  came  back  to  where  the  crowd  was, 
threw  It  down  on  the  crowd,  told  them  to 
scatter,  and  then,  as  they  got  iq;»,  threw  bis 


hat  out  on  the  ground,  and  bivlted  any  of 
them  to  step  in  It  One  of  the  crowd  then 
picked  the  hat,  put  it  on  deceased's  fiead, 
and  told  him  that  what  had  occurred  ought 
not  to  cause  any  trouble,  and  they  all 
thtfOupon  dispersed.  Appellant  immediate 
started  oS^  walking  firom  the  crowd  to* 
wards  his  homa  Borne  of  the  witnesses 
testified  that  as  appellant  was  leaving  he 
said  he  would  fix  him  (deceased)  when  he 
came  badk.  All  the  testimony,  Including 
tbat  of  ai^lant,  shows  that  he  then  left 
for  his  home,  he  himself  testl^lng  that  as 
soon  as  be  got  out  of  sight,  he  ran  to  his 
home  for  his  gun,  a  rq;»eating  Winchester. 
Several  witnesses  testified  after  being  gone 
16  or  20  minutes  appellant  returned  to  the 
party,  banted  for  and  tried  to  find  deceased. 
Deceased  m  the  meantime  had  gone  off  to 
his  home,  and  did  not  return.  When  ap- 
pellant returned  with  bis  gun,  some  of  the 
witnesses  testified,  he  not  only  bad  his  Win- 
chester, but  several  cartridges  for  It  and 
said:  "I  will  plant  every  one  of  these  balls 
In  him  (deceased),  tbe  damn  son  of  a  bltcb. 
I  will  put  every  one  of  these  In  him."  Ap- 
pellant himself  on  this  point  denied  making 
such  threat,  but  said  be  was  not  caring  if 
be  saw  deceased.  "I  was  not  going  to  settle 
it  with  him,  but  If  it  bad  to  be  settied  with 
him  right  there,  I  expect  It  would  come  off." 
No  other  explanation  was  made  by  Mm  as 
to  why  he  went  off,  got  his  Winchester,  and 
came  back  at  tbat  time.  All  this  occurred 
on  one  Saturday  night  Tbe  killing  occurred 
on  Friday  about  noon,  lacking  one  day  of 
being  two  weeks  from  tbat  tine; 

Tbe  uncontroverted  testimony  further 
shows  tbat  the  deceased  lived  with  his  wife 
at  her  father's,  Moscow  Cooper,  and  tbat  the 
appellant  knew  this;  tbat  repeatedly  after 
the  Saturday  nlgbt  row,  almost  from  day  to 
day,  the  appellant  passed  back  and  fortb 
In  a  path  or  road  leading  right  by  deceased's 
home,  tbe  state's  witness  testifying  that 
every  time  he  did  so  be  was  carrying  his 
Wlndbester  rifle,  and  held  it  with  one  band 
across  the  other  arm.  Appellant  himself 
admits  all  this,  except,  he  claims,  that  he 
went  twice  on  horseback,  when  be  did  not 
have  his  gun  with  him,  but  he  knew  de- 
ceased was  not  then  there.  The  deceased 
was  not  shown  to  carry  his  gun  any  of  this 
time,  but  appellant  himself  testified  tbat  he 
heard  that  on  Sunday  evening  after  the 
trouble  at  the  part?  about  deceased's  slstor 
the  night  before  deceased  bad  his  gun  going 
to  his  work,  and  passed  the  grounds  where 
a  baseball  game  was  going  on.  i^ipellant 
Is  not  shown  to  have  been  at  the  game,  and 
said  he  did  not  see  deceaaed  with  the  gun 
at  that  time,  and  did  not  claim  he  saw  him 
with  a  gun  at  any  other  tlm& 

Appellant  had  two  witnesses  who  testifled 
that  the  general  reputation  of  deceased  was 
tbat  of  a  violent  and  dangerous  man.  Tbe 
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state  controverted  thla  and  had  some  testl- ; 
mon;  to  the  reverse. 

Moscow  Cooper,  the  father-in-law  of  de- 
ceased, with  whom  deceased  and  his  wife 
lived,  testified  that  a  few  days,  about  Wed- 
nesday, after  the  night  of  the  trouble  about 
deceased's  sister  at  said  festival,  when  ap- 
pellant was  passing  his  house,  he  had^  a 
conversation  with  the  appellant  In  which  ap- 
pellant told  blm  that  "be  was  going  to  kill 
deceased;  that  when  he  and  defeased  met 
one  or  the  other  was  going  to  flutter  In 
Egypt,  one  or  the  other  bad  to  leave;  that 
he  was  going  to  put  Mm  on  the  other  side 
of  Turtle  Bay  to  stay."  Aiq)ellant  did  not 
deny,  as  stated  above,  repeatedly  going  by 
Moscow  Ckraper's  place  with  his  Winchester 
rifle  between  the  time  of  the  trouble  abont 
deceased's  sister  and  the  killing,  and  did  not 
deny  having  at  said  time  a  conversation 
with  Moscow  Cooper.  He  did  not  testify 
what  the  conversation  was,-  or  what  either 
said,  but  did  deny  making  such  threat. 

Some  four  or  five  eyewitnesses  for  the 
state  testified  that  about  noon  on  Friday 
appellant  was  passing  Moscow  Cooper's 
bouse,  carrying  with  him  at  the  time  his 
Winchester  rifle;  that  deceased  was  on  the 
gallery  at  his  fatber-ln-law's,  which  was  his 
bom^  and  saw,  or  some  one  called  his  atten- 
tion to  the  fact,  that  appellant  was  passing. 
These  eyewitnesses  differ  as  to  the  details 
of  what  was  said  between  deceased  and  the 
appellant  at  that  time,  some  of  than  claim- 
ing that  deceased  first  called  to  app^nt, 
another  that  appellant  called  to  deceased, 
and  said  "Mount,  come  out  here,  I  wnt  to 
talk  with  you."  Deceased  replied.  '*Well, 
Peter.  I  heard  you  told  TTncle  Moscow  yoa 
was  going  to  kill  me."  Some  of  the  others 
state  that  deceased  said:  "I  heard  you 
told  Uncle  Moscow  when  we  met  one  of  us 
liad  to  flutter  in  Egypt"  At  any  rate^  It 
was  abown  that  either  at  the  invitation  of 
the  appellant  or  volnntaiUy  decrased  then 
walked  out  In  the  yard  gate  with  hla  gun, 
and  In  Uie  adloquy  betweoi  them  appellant 
Bald  to  deceased  that.  If  the  difficult  was 
to  be  settled  between  them,  he  did  not  want 
It  settled  on  somebody  else's  place  or  premis- 
es, and  Invited  him  out  to  settle  It  De> 
ceased  then  went  outside  of  the  yard  saTeral 
Btepa.  In  the  coUoqiqr  than  occurring  be- 
tween them  all  the  witnesses  testified  de- 
ceased bad  the  butt  of  bis  gun  standing  on 
the  ground  with  his  hand  up  over  the  barrel 
In  no  attitude  whatever  to  shoot  Appellant 
did  not  dispate  this.  When  the  deceased  was 
doing  nothing  at  tbe  tlm^  appellant  aald, 
"Mattws  a  Ood  damn,"  and  threw  bis  gun 
down  on  deceased,  and  abot  him  twice.  When 
tbe  first  shot  ma  fired,  deceased  b^an  to 
stagger,  staggering  backwards  several  steps, 
and  Just  before  falling  his  gun  fired  off  into 
tbe  ground.  From  tbe  testimony  we  tbink 
tbis  firing  by  deceased  was  without  aim  at 
appellant,  and  caused  more  by  deceased  stag- 


gering than  otherwise^  All  of  the  state's 
witnesses  testified  that  it  was  after  appel- 
lant had  shot  twice.  Appellant  claims  that 
he  shot  only  once  and  did  not  shoot  until 
deceased  shot,  and  that  immediately  after  de- 
ceased shot  he  shot  only  one  time  at  de- 
ceased, and  that  Clyde  Cooper,  a  brotber-in- 
law  of  deceased,  who  had  passed  out  of  the 
yard  gate  some  20  steps  somewhat  back 
of  him,  going  to  hunt  a  horse,  fired  tbe 
third  shot  All  of  the  eyewitnesses  and 
Clyde  Cooper  testify  that  Clyde  did  not 
shoot  at  any  time.  They  all  agree  that  after 
the  three  shots  appellant  went  to  Moscow 
Cooper's  bam.  He  himself  testified  that  he 
then  extracted  the  empty  shell  from  his 
gun  with  his  knife,  and  put  it  in  his  pock^ 
that  he  then  left  the  bam,  walked  op  to 
where  tbe  deceased  was  lying,  and  one  of 
the  state's  witnesses  testified  patted  tbe  de- 
ceased on  tbe  head  while  he  was  lying  there 
on  the  ground  dying,  and  said,  "Oh!  Ue 
still,  old  bully.  By  God,  lie  still.  I  have 
got  you."  Another  witness  testified  substan- 
tially the  same  thing;  and  stlU  another  on 
this  point  testified:  "And^  he  (appellant 
came  up  from  the  bam  to  where  I  was  at 
Mount  I  says,  'Peter,  what  in  the  name 
of  God  yon  come  here  and  shoot  that  man 
down  for,  kill  that  man?  He  says,  'It  bad 
to  be  done.'  I  says,  'Well,  Peter,  I  have  al- 
ways talked  to  you.'  And  he  says,  Tea, 
Unde  Sanders,  you  have  always  talked  to 
me,  but  it  had  to  be  done,'  and  he  (appe- 
lant) reached  down  and  patted  him  (de- 
ceaseQ)  on  the  bead,  i  says,  'Peter,  X  am 
soiry  for  yon.'  When  he  (appellant)  patted 
blm  (decmsed)  on  the  bead  be  says,  *01d 
bully,  lie  there,  I  have  got  you.'  I  says, 
'Yes,  and  th^  are  going  to  get  yoa  Jnst 
that  very  way.'  He  says.  'I  will  have  to 
abide  by  tbe  consequences.*  'Well,*  I  soys. 
'It  wUl  be  poor  divldvnent  Peter.*  and  ba 
saU,  *I  don't  give  a  damn  what  tb^  do  with 
me."*  Ai^eUant  did  not  deny  doing  or 
saying  what  either  of  these  wltnases  tea- 
Ufled  he  did  and  said.  The  appellant  tbea 
watt  on  some  distance  wltb  this  wltneai, 
and,  when  the  witness  reached  his,  witness', 
home,  he  stowed  and  ammllant  went  on. 
App^nt  testified  that  be  went  to  bis  bonier 
put  up  his  gun  In  tbe  radc,  told  his  father 
about  tbe  klllbig;  uid  then  walked  off  a 
mll«  or  more  to  tbe  justice  of  the  peace. 

We  will  give  the  appellant's  tesOnicmy  of 
tbe  killing;  and  what  he  soys  occurred  Im- 
mediately before  and  immediately  thereafter 
just  as  he  testified  to  It:  "On  tbe  day  of 
the  killing  wbta  I  came  along  tbe  road  then 
by  Moscow  Cooper's  house,  I  saw  Mount 
there.  Mount  was  sitting  on  tbe  galloy. 
At  that  time  I  was  going  to  old  man  Isom 
Richardson's.  He  la  my  untie.  With  rtf- 
erence  to  how  far  beyond  Moscow's  to  old 
man  Isom's  fence,  there  is  a  fenced  place, 
and  old  man  Isom  lives  In  that,  and  old 
man  Moscow  Uved  In  his  rl^t  across  where 
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70a  go  OTer  to  go  througli  Isom's  field.  The 
road  that  I  was  on  led  to  Isom's  house. 
About  tbe  time  I  got  up  about  opposite  Mos- 
cow's house  this  Mount  Banks*  wUe,  Bertba, 
she  says  to  Mount,  'Now  Is  your  time,  here 
be  comes  past  Bully*  (Bertha  denied  saying 
any  such  thing);  and  when  she  says  that  to 
him — he  was  sitting  on  the  gallery  with  his 
legs  crossed  this  way — I  am  going  to  tell  the 
truth.  I  have  got  to  tell  that  here  to-day. 
and  I  may  have  to  tell  it  some  day  in  Judg- 
ment day.  He  was  sitting  on  the  gallery 
with  his  gun  this  way.  He  says  to  me,  'Pe- 
ter Blue,  I  heard  that  you  said  you  was  go- 
ing to  kill  me.*  I  says,  'No;  Mount,  I  never 
said  I  was  going  to  kill  you.'  He  said, 
'Old  man  Moscow  says  you  told  Mm  you  was 
going  to  kill  me.'  So  then  Mount  gets  up 
and  comes  out  to  where  Z  was.  After  he 
got  out  to  where  I  was,  I  says,  'Mount,  that 
little  fuss  that  occurred  over  there  between 
me  and  you  don't  amount  to  all  that'  He 
says,  'Well,'  he  says,  'now  Is  Just  as  good  a 
time  to  settle  It  as  any  otber  time;*  and  aft- 
er be  said  Uiat,  why,  I  told  him,  I  says, 
'Mount,  if  yon  are  going  to  get  mad  about 
it.  I  wouldn't  mean  to  settle  It  here.  This 
Is  at  some  other  man's  premises,  place;' 
and  asked  him  to  come  on  and  settle  it  some 
other  time  and  about  that  time  he  shot. 
When  Mount  shot — I  never  seen  him — I 
didn't  know  he  cocked  his  gun  to  shoot,  he 
could  not  have  got  a  chance  to  do  that  be- 
cause If  I  knowed  that  he  came  out  with 
the  Intentlim  of  killing  me,  or  anything  like 
that,  I  could  have  shot  him,  but  Mount 
Banks  Uirows  his  gun  up — b-o-o-m — and  I 
shot  Whm  I  shot;  he  wheeled  koA  ttSL, 
and,  when  he  fell,  this  little  fellow  Clyde 
he  came  on  out  with  Mount,  he  was  back 
about  south.  He  was  southwest  of  where 
me  and  Mount  was  and  he  lets  loose.  He 
makes  a  shot.  That  was  in  the  back,  around 
towards  the  ba^  of  me.  He  was  about  20 
or  22  steps  from  me^  about  that  t&r.  It 
might  not  have  been  so  many.  I  never 
stepped  It  off  to  see,  and  so,  when  Clyde 
makes  that  shot,  I  turns  and  goes  on  to 
the  bam.  When  I  gets  there,  I  takes  my 
knife  out  to  ptill  the  shell  out  of  the  gun, 
and  the  shell  I  pulled  out  I  pat  it  In  my 
pocket  When  I  passed  by  there  about  that 
tlm^  old  man  Anders  Cooper  was  there, 
and  he  atja,  'Peter,  what  made  you  do 
that?*  I  said,  'Uncle  Sanders,  I  could  not 
help  myself.  I  did  that  to  save  myself.' 
Whoi  I  said  that  to  him,  he  turned  and  got 
bc^d  of  me^  and  said  come  on,  and  took  me 
and  went  tm  down  the  road,  and,  after  we 
started  away  from  where  ttils  fellow  was 
killed,  I  got  about  8  or  10  steps  from  him 
ttiia  Fred  Cooper.  He  did  not  come  out  the 
door,  when  he  got  to  the  door,  he  sa^ 
Tiook  out,  Uncle  Sanders,  look  out,  let  me 
get  to  him.*  Whoi  he  said  that  Uncle  San- 
d^  said,  'Don't  yon  shoot  this  way,  Fred, 
don't  you  shoot  this  way:'  and  I  told  him 


you  had  better  stop  him  because,  if  you 
don't  bomething  might  happen  again.  That 
Is  what  I  told  him.  After  we  got  there,  he 
turned  off  to  his  bouse,  and  I  went  on  home. 
Fred  had  a  pistol  In  bis  hand,  and  he  was 
waiving  it  that  way  [Indicating],  trying  to 
get  Uncle  Sanders  to  move.  Uncle  San- 
ders said,  'Fred,  don't  you  shoot  this  way,' 
and  waived  his  hands  like  that.  He  had  me 
going  with  his  hand  pressed  on  my  shoulder, 
and,  when  we  got  opposite  his  house,  he 
turned  off  into  his  house  and  I  goes  on 
home.  When  I  gets  home,  I  tells  my  father 
about  what  happened.  I  then  goes  right 
straight  on  up  to  Mr.  Wilson's,  and  gives 
myself  up." 

[1]  Appellant  in  his  .brief  presents  but 
one  question;  and  that  is,  he  claims  that 
the  court  erred  in  not  charging  on  man- 
slaughter. We  have  carefully  and  repeated- 
ly gone  over  and  studied  the  evidence  in 
this  case,  and  in  our  opinion  the  court  should 
not  have  charged  on  manslaughter  as  it  la 
in  no  way  raised  by  the  evidence.  The  evi- 
dence not  only  does  not  show  sudden  pas- 
sion or  adequate  cause,  but,  on  the  con- 
trary, the  evidence  repels  both  of  these  ele- 
medts  of  manslaughter.  All  the  evidence 
is  "of  a  most  cogent  character  and  force, 
showing  malice."  Miller  v.  State,  31  Tex. 
Or.  R.  «39,  21  S.  W.  928,  37  Am.  St  Rep. 
S36;  Massle  v.  State,  80  Tex.  App.  .64,  16 
S.  W.  770;  Ex  parte  Jones,  31  Tex,  Gr.  B. 
422,  20  S.  W.  983;  Bz  parte  Sherwood,  29 
Tex.  App.  334,  15  S.  W.  812;  Miller  v.  State. 
32  Tex.  Cr.  B.  3U,  20  S.  W.  UOS.  In  our 
opinion  the  evidence  shows  a  premeditation 
and  coolness  on  the  part  of  appellant  and  a 
preparation  to  kill,  and,  while  not  lying  in 
wait,  he  repeatedly  and  often  went  by  the 
home  of  deceased,  whmre  he  knew  ^ceased 
stayed,  prepared  and  with  the  full  deter- 
mination of  killing  hfm  if  he  had  an  op- 
portunity—in other  words,  that  he  sought 
the  opportunity  r^ieatedly  for  two  weeks  to 
find  the  deceased  for  the  purpose  of  killing 
him— that  when  he  did'  finally  come  upon 
him  he  killed  him  without  the  slightest 
provocation,  or  the  slightest  demonstration 
on  the  part  of  the  deceased  towards  him. 
Appellant's  evidence  alone,  even  from  his 
standpoint,  oidy  raises  self-defense.  The 
physical  facts  and  the  testimony  of  some 
four  or  five  eyewitnesses  disputed  him  di- 
rectly and  pointedly  on  this  question,  and 
the  Jury  found  against  him. 

12}  It  is  now  elementary  In  this  state  that, 
if  a  case  la  elthra  murder  or  perfect  self- 
defense,  it  Is  not  error  to  fall  to  charge  on 
manslaughter.  Williams  v.  State.  2  Tex. 
App.  287;  Grlasom  v.  State,  4  Tex.  App. 
387;  Homborg  v.  State,  12  Tex.  App.  1; 
Self  T.  State,  28  Tex.  App.  409,  13  S.  W. 
602;  Angus  v.  State.  20  Tex.  App.  62,  14  S. 
W.  443;  Floyd  v.  State,  29  Tex.  App.  355, 
16  S.  W.  188;  McOrath  v.  State,  35  Tex. 
Cr.  B.  413,  34  S.  W.  127,  941;  Lentz  v.  State. 


Digitized  by 


734 


148  SOUTHWBSTBBN  BBFOBTSB 


(Tex. 


48  Tex.  Gr.  B.  2,  8S  8.  W.  1068;  Jtrou  r. 
State,  63  Tex.  Cr.  B.  18.  108  S.  W.  665; 
Shelton  r.  State,  64  Tex.  Cr.  B.  690,  114  S. 
W.  122;  Ward  v.  State,  69  Tex.  Cr.  B.  62, 
126  S.  W.  1146;  Canon  v.  State,  59  Tex. 
Cr.  R.  398,  128  S.  W.  146;  Dougherty  r. 
State,  69  Tex.  Gr.  B.  464.  128  S.  W.  401; 
Jennings  t.  State,  60  Tex.  €r.  R.  421,  132 
S.  W.  473;  Hardcastle  t.  State,  86  Tex.  Cr. 
B.  562,  38  S.  W.  186;  BggleBton  t.  State, 
50  Tex.  Cr.  a  542,  128  S.  W.  1105;  Alexan- 
der T.  State,  138  S.  W.  722.  We  are  clearly 
of  the  opinion  tbat  the  evidence  In  this  case 
In  no  way  raised  the  Issue  of  manslaughter 
so  as  to  require  a  charge  thereon  by  the 
court  Jennings  t.  State,  60  Tex.  Gr.  B.  421, 
132  S.  W.  473;  Blount  v.  State,  58  Tex. 
Cr.  B.  510,  126  S.  W.  670;  Dougherty  v. 
State,  69  Tex.  Cr.  B.  464,  128  S.  W.  898; 
Potts  T.  State,  66  Tex.  Gr.  R.  44.  118  S.  W. 
635;  Kord  T.  SUte,  40  Tex.  Cr.  R.  280,  60 
S.  W.  350;  Treadway  t.  State,  144  S.  W. 
6S5.  and  cases  therein  cited. 

[3]  Clyde  Cooper  and  some  two  others  of 
the  state's  witnesses  testified  that  Clyde 
had  a  single-barrel  shotgun,  carrying  It  with 
him  at  the  time  of  the  killing  and  that 
about  the  time  the  deceased  passed  oat  of 
the  yard  gate  to  appellant  Clyde  also  passed 
ont  and  went  on  off  with  his  gun,  hunt- 
ing for  or  to  get  a  horse  to  go  somewliere  on 
an  errand.  When  Fred  Cooper  was  on  the 
stand  as  a  state's  witness,  be  testified  posi- 
tird;  that  dyde  did  not  have  a  gun  when 
the  shooting  occurred,  and  that  he 'did  not 
go  down  the  road  at  the  time  with  a  gon, 
but  that  he  was  standing  at  the  gat^  and 
did  not  leave  the  gate,  nor  go  down  the 
road  to  get  a  horse,  and  that  be  was  posi- 
tive tbat  l%ereupon  the  appellant,  on 
cross-exaniinatlon,  asked  blm:  "Are  yon 
as  positive  of  that  as  you  are  of  onythli^ 
else  you  testified  tot"  And  tiuai  asked  this 
question:  "Are  you  as  positive  of  the  fact 
tliat  Clyde  did  not  go  down  the  road  with 
a  gun  about  the  time  of  that  trouble  as  you 
are  of  the  fact  that  Peter  Blue  abot  Oe<Hrge 
BanlDB?"  7o  which  questions  tbe  state  ob- 
jected and  the  court  sustained  the  objec- 
tions. The  witness,  if  permitted  to  hare 
testified,  would  have  stated  that  he  was  as 
positive  tbat  Clyde  Coop«  did  not  have  a 
gun  when  the  shooting  occurred  as  he  was 
that  Peter  Blue  shot  at  George  Banks.  The 
witness  as  shown  having  testified  what  he 
did,  and  that  he  was  poslttve  of  tbat  fact 
the  court  did  not  or  In  not  permitting  the 
character  of  cross-examination  shown  above. 
Such  matters  are  largdy  in  the  discretion 
of  the  trial  court,  and,  the  witness  having 
already  so  testified  and  testified  posltlvdy, 
It  cwtalnly  showed  no  error  not  to  have  bad 
blm  r^?eat  In  eubetance  the  same  answers 
to  the  two  questtons  objected  to. 

[4]  Ai^ellant  has  two  other  bills  of  ex- 
cations.  Tbey  show,  in  substance,  that 
after  the  kUUng  the  api;>ellant  walked  away 


from  the  scene,  walked  several  hondred 
yards  to  bis  home,  put  up  bis  gun,  told  his 
father  of  the  kllUng,  and  then  walked  a 
mile  to  the  home  of  the  Justice  of  the 
peace,  and  gave  himself  up.  He  then  offered 
to  prove  as  res  gestse  by  himself  and  by 
the  Justice  of  the  peace  what  he  th&i  toW 
the  Justice  of  the  peace  of  the  killing.  Up- 
on objections  of  the  state,  this  evidence 
was  not  permitted.  We  think  It  clear  that 
this  evidence  was  not  res  gestte,  and  the 
court  did  not  err  in  excluding  it  See  sec- 
tion 1236,  White's  Ann.  P.  O.,  and  section 
1085.  White's  Ann.  G.  C.  P. 

[S]  By  another  bill  appellant  complains 
that  the  court  erred  in  not  permitting  him 
to  prove  by  Moscow  Cooper  that  he  heard 
some  child  state  after  the  Ulllng  when  ap- 
pellant was  not  present  tbat  Clyde  Cooper 
shot  at  appellant  The  bill  shows  that, 
when  this  evidence  was  offered,  the  court  at 
the  Instance  of  the  parties  retired  the  Jnry 
and  heard  the  testimony  of  the  witness  on 
the  subject,  which  was  tbat  from  a  half 
tiour  to  an  boor  after  the  killing  when  a 
great  many  people  and  children  from  all  the 
surroundings  had  gathered  at  hla  bouse 
wlwre  the  killing  bad  occurred  tbat  be 
heard  some  child  who  was  not  identified 
state  that  Clyde  Cooper  bad  ahot  at  appel- 
lant The  bill  in  our  opinion  demonstrates 
that  the  evldoice  was  Inadmissible  for  any 
purpose^  and  the  court  did  not  err  In  ao 
holding.  Bee  sections  124ffi  and  1243.  White's 
Ann.  P.  .0.,  and  sectiim  1096,  Whites  Ann. 

a  a  P. 

There  Is  no  morlt  in  appellantB  complaint 
to  a  paragraph  of  the  court's  charge  aa 
self-defense. 

There  being  no  reversible  errw,  the  Judg- 
ment Is  affirmed. 

On  Motion  for  Bdiearlng. 

[I]  laie  tmly  question  raised  by  appelant 
on  bis  motion  for  rehearing  is  what  be 
claims  is  raised  by  the  eighth  ground  ot  bis 
motion  for  new  trial.  We  quote  that  ground 
in  foil:  "The  court  erred  in  not  Instructlitf 
the  Jury  tbat  the  defoidant  bad  tlie  right  to 
presume  that  tlie  deceased  was  going  to  at- 
tack him  with  a  deadly  weapon."  This,  by 
all  the  authorities,  is  uniformly  held  too 
general  to  require  this  court  to  consldw  It 
Ryan  t.  State,  142  S.  W.  878;  Borg  t.  State, 
142  S.  W.  884,  and  cases  therein  cited. 

[7]  The  appellant  now  dalms  tliat  the 
evidence  showed  that  the  deceased  was  ad- 
vancing toward  the  defendant  with  a  gon 
at  the  time  appellant  shot  and  killed  him. 
and  refers  us  to  pi^e  37  of  the  statment 
of  focts.  In  the  original  opinion  we  gave 
the  full  substance  of  the  testimony,  and  on 
this  particular  page  of  the  statement  of 
facts  we  quoted  fully  and  literally  the  tes- 
timony of  the  appellant  in  the  original 
opinion.  As  we  read  and  study  this  testi- 
mony, the  very  reverse  of  appellant^s  con- 
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teation  la  shown  thereby.  And,  aa  stated 
in  the  original  opinion,  all  of  the  eyewit- 
nesses, some  fonr  or  five  In  nomber,  testi- 
fied that  at  the  time  appellant  shot  de- 
ceased that  the  deceased  had  the  butt  of 
his  gnn  standing  on  the  ground  with  his 
hands  np  over  the  barrel  in  no  attitude 
vliatem  to  shoot  Appellant  did  not  dispute 
this,  and  according  to  the  state's  witnesses 
when  the  deceased  was  doing  nothing  at  the 
time,  appelant  said,  "Hatters  a  Qod  damn," 
and  threw  his  gnn  down  on  deceased,  and 
shot  him.  So  that,  even  If  we  could  consid- 
er appellant's  assignment  above,  the  evi- 
dence  did  not  raise  and  the  court  should  not 
have  charged  as  therein  claimed  by  appel- 
lant. 

The  motlai  for  tehearlnc  Is  orerrnled. 


RAINBB  T.  STATEL 

(Coort  of  Criminal  Appeals  of  Texas.  Jnoe 
12,  1912.   Behearing  Denied  Jane  . 
28,  1912.) 

1.  HOUICIDI  (I  17*)— MCBDEB  IB  THE  SkOOND 

Dbqses. 

One  who  shoots  at  another  with  intent  to 
kill  him,  but  who  Icills  a  third  person,  is  guilty 
of  murder  In  the  second  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  I  23;  Dec.  Dig.  |  17.»] 

2.  Cbiuihal  Law  (S  364*)-'£Tzns»cs~RES 
GxsTA  Declabatzons. 

Where  accused  shot  and  killed  his  wife, 
and  then  left  the  sceae  of  the  killing,  bat  im- 
mediately returned  and  then  started  to  find  an 
officer  to  snrrender  to  him,  and  he  found  an 
oflScer  between  a  half  and  three-quarters  of  a 
mile  from  the  scene  of  the  kilUni;,  and  be  was 
immediately  tnrned  over  to  the  jailer,  and  he 
then  said  that  he  wanted  the  jailer  and  the 
sheriff  to  so  to  the  scene  of  the  killing  to  see 
whether  Us  wife  was  dead,  and,  if  she  was, 
they  should  come  back  and  tell  him  aod  he 
would  be  satisfied  and  the  mob  could  come  in 
the  morning,  was  admissible  as  a  part  of  the 
res  gests,  m  the  absence  of  anything  to  show 
tiiat  aocnsed's  laind  had  become  coed  and  cal- 
culating when  making  the  declaration, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  80S,  80fr-810.  813,  816-818; 
Dec  Dig.  i  364.*T 

8.  CannNAi.  Law  ({  630*)— Evidkkoi— Goir- 

VE8SI0N»— AniaSSIBILITT. 

Where  a  confession  was  In  conformity 
with  the  statute  in  form,  and  accused  on  cross- 
exemiaation  testified  that  the  county  attorney 
had  told  him  that  be  did  not  have  to  make  any 
statement,  and  that  any  statement  made  mnst 
be  made  freely  and  voluntarily  and  conld  be 
used  against  bun  on  the  trial,  and  that  he  made 
every  statement  that  was  written  In  the  con- 
fession except  one,  and  that  he  said  it  was 
correct,  but  there  was  one  statement  that  he 
fid  not  remember  making,  but  such  statement 
was  not  in  the  confession,  the  confession  was 
properly  received  In  evidence. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Dec.  Dig.  |  SSO.*] 

4.  HOHIOIDB  (i  258*)— MrSDBB  IN  THE  FiBST 
Deobek— Eti  DBNCn— SnmoiBNCT. 

Evidence  held  to  support  a  conviction  of 

murder  in  the  first  degree. 
[Ed.  Note. — For  other  cases,  see  Homicide, 

Cent.  Dig.  IS  523^2;  Dec.  Dig.  S  253.*] 


Appeal  from  District  Court,  HUl  County; 
C.  M.  Smlthdeal,  Judge. 

Jim  Rainer  was  convicted  of  murder  In  Uie 
first  d^ree,  and  he  appeals.  Affirmed. 

J.  SI.  Clarke*  of  Hlllsboro,  for  appellant 
0.  Bl  Lone,  AMt  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder  In  the  first  degree,  and  his  punish- 
ment assessed  at  death. 

1.  The  most  serious  question  in  the  case, 
and  the  only  one  presented  in  appellant's 
brief,  and  which  is  very  ably  presented,  la 
the  one  as  to  whether  certain  statements 
made  by  defendant  after  his  arrest  are  res 
gestce.  It  appears  that  appellant  and  his 
wife  had  separated  on  several  occasions.  At 
the  last  separation,  when  she  went  to  ber 
brother's  she  carried  a  cow,  some  meat,  and 
perhaps  other  things.  Appellant  had  gone- 
and  gottoL  these  things  and  carried  them 
back  home.  He  saya  he  wait  to  this  house 
on  the  nUfht  of  the  homicide  by  Invitation  of 
the  deceased.  This  la  denied  by  tbe  state's 
witnesses.  It  la  concInslTely  shown  when  he 
went  he  carried  a  shotgun  with  hlm^  and  be- 
fore going  to  the  house  he  placed  the  son  In 
a  closet  at  the  rear  of  the  house.  After  do- 
ing so,  he  knocked  at  the  back  door,  and,  be- 
ing refused  admittance,  he  veat  to  the  front 
door  and  was  admitted.  Trouble  arose,  and 
he  Justifies  his  conduct  by  testl^ing  to  an 
assault  on  him  by  the  14  year  old  son  of  de> 
ceased,  he  being  appellant's  stepson.  In  which 
be  says  his  wife  parUd.pated.  The  states 
testimony  would  show  that  be  assaulted  bla 
wife,  and  Mollle  Scott  says  be  waa  beating 
her,  and  she  jerked  loose  and  ran  In  the 
house,  closing  the  door.  He  went  away. 
Witnesses  say  that  In  talking  to  them  be 
threatened  to  kill  both  bis  wife  and  her  son 
that  night  He  says  he  went  to  her  broUier 
to  get  him  to  control  the  boy.  The  brother 
says  appellant  eald  nothing  to  him  about  the 
boy.  He  returned  to  Hosier's  bouse  where 
bis  wife  was  staying  and  tried  to  get  in,  but 
was  refused  admittance.  Tom  Allen  was 
there,  and,  when  they  would  not  let  him  in, 
appellant  tried  to  get  Tom  to  kno<^  and  get 
the  door  open  so  he  could  rush  In.  This 
Tom  refused  to  do.  Appellant  then  said  he 
was  going  to  get  his  gun.  He  made  threats 
to  this  witness,  Jessie  Adams,  and  Eaiza 
Davis  that  night  about  what  he  was  going  to 
do.  He  later  went  to  the  closet,  got  his  gun, 
returned  to  the  house,  demanded  admittance, 
and,  when  refused,  knocked  out  a  panel  of 
the  door,  shoved  his  gnn  In  the  opening,  fir- 
ed and  killed  bis  wife.  He  says,  while  tes- 
tiding  as  a  witness,  he  did  not  Intend  to 
kill  his  wife,  but  intended  to  shoot  his  step- 
son. After  t^e  shooting  he  started  down  the 
street  and  met  James  Hamilton  near  the 
scene,  who  says  appellant  remarked  to  bim; 
"Come  and  go  ba<^  with  me.  I  shot  in  tbe 
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house  tbere,  and  I  tblnk  I  shot  Frances." 
Frances  was  his  wife.  Hamilton  says  he 
told  blm  if  he  would  give  him  the  gun  he 
would  go  with  him,  otherwise  he  would  not, 
when  appellant  gave  him  the  gun.  They 
went  back  to  Boeder's  house,  and  appellant 
called  his  stepson.  Getting  no  reply,  Hamil- 
ton remarked  to  appellant  that  they  were 
afraid  of  him,  when  the  stepson  said,  "Tes, 
I  am  aft'ald,"  when  Hamilton  told  him  he 
had  the  gun.  The  boy  opened  the  door  and 
run  out,  v/heu.  appellant  went  in,  and  when 
he  came  back  out  said  be  was  going  to  give 
up,  and  wanted  the  gun.  Hamilton  refused 
to  give  it  to  him,  when  appellant  said  he 
wanted  to  see  Nathan  Ferrell  and  tell  blm 
what  to  do  with  the  stock.  That  he  started 
with  blm,  when  appellant  said  be  traveled 
too  slow,  and  went  on  and  came  back  and 
went  Id  the  house  where  his  wife  was  again, 
and  when  he  came  out  said,  "Yea,  she  was 
sure  dead,  and  be  was  satlsQed."  They  then 
started  to  the  officer;  appellant  saying  be 
was  going  to  give  up.  Appellant  again  re- 
marked that  Hamilton  walked  too  slow,  and 
appellant  hurried  on.  Sheriff  Freeland  says 
It  is  between  a  half  and  three-quarters  of  a 
mile  from  the  house  where  the  killing  oc- 
curred to  the  point  where  appellant  came  to 
him  and  surrendered.  He  immediately  turn- 
ed him  over  to  Jailer  Robinson,  and  Mr.  Rob- 
inson testified  that,  when  he  opened  the  Jail 
door  and  told  appellant  to  go  in,  appellant 
said:  "Mr.  Robinson,  I  want  you  and  Mr. 
Freeland  to  go  down  and  see  If  she  Is  dead, 
and  If  she  Is  come  back  and  tell  me,  and  tf 
she  Is  dead  I  will  be  satisfied.  Let  the  mob 
come  In  the  morning."  Ghas.  Cavanaugh 
was  present  and  testified  that  appellant  ask- 
ed Mr.  Robinson  and  Mr.  Freeland  to  go  over 
to  the  house  and  see  if  bis  wife  was  dead, 
and  said,  "If  she  is  I  am  satisfied,  and  you 
can  let  the  mob  come  In  the  morning."  This 
was  shown  to  have  been  some  15  or  20  min- 
utes after  the  killing  took  place. 

[1]  Appellant  earaestly  insists  that  this 
testimony  Is  not  admissible,  and  as  he  testi- 
fied on  tbe  trial  that  be  shot  at  and  Intend- 
ed to  kill  his  stepson,  which,  If  true,  as  he 
did  not  kiU  him,  but  killed  his  wife,  a  per- 
son not  Intended,  he  would  only  be  guUty  of 
murder  in  the  second  d^ee,  and  this  state- 
ment was  material  and  very  damaging,  for  it 
tended  to  show  that  lie  shot  at  and  Intended 
to  kill  his  wife,  which  would  make  blm 
gnilty  of  murder  In  the  first  degree.  It  is 
also  urged  that  without  this  testimony  the 
Jury  would  not  be  aotliorlaed  to  so  find  nn- 
4er  the  evidence. 

[2]  Without  dlBcussli^  that  feature,  we 
vrill  consider  wbetber  or  not  tbe  testimony 
ot  Cavanaugh  and  Robinson  was  properly 
admitted,  for  tbere  can  be  no  queatipn  oi  its 
damagbig  nature,  and  If  inadmissible  the 
case  should  be  reversed.  In  bis  brief  appel- 
lant dies  us  to  many  authorities,  and  we 
luiTe  carefully  reviewed  them  all.  Among 


them  is  section  262  of  Wharton  cm  Orlmtnal 
Evidence,  wherein  that  learned  author  says: 
"Bes  gestae  are  events  speaking  for  them- 
selves through  the  instinctive  words  and  acts 
of  participants,  not  the  words  and  acts  of 
participants  when  rating  the  events. 
*  *  *  Nor  are  there  any  limits  of  time 
within  which  the  res  gestae  can  be  arbitrari- 
ly confined.  Tbey  vary  In  fact  with  each 
particular  case.  •  •  •  They  need  not  be 
coincident  as  to  time  if  they  are  generated 
by  an  excited  feeling  which  extends  without 
break  or  let-down  from  the  moment  of  the 
event  they  illustrate  In  other  words,  tb^ 
must  stand  In  immediate  causal  relation  to 
the  act,  and  become  part  either  of  the  action 
immediately  producing  It,  or  of  action  which 
it  immediately  produces.  Incidents  wbich 
are  thus  immediately  and  unconscloaaly  as- 
sociated with  an  act,  whether  such  Inddents 
are  doings  or  declarations,  become  In  this 
way  evidence  of  the  character  of  the  act" 
Whart.  Grim.  Ev.  (8th  m.)  ||  2QZ,  263. 
Again  he  says,  "But  we  must  reraenrt)er  that 
contlnuousness  cannot  always  be  measured 
by  time."  Id.  |  264.  And  again,  "Instinct' 
iveness  la  tbe  requisite,  and  when  this  ob- 
tains the  declarations  are  admissible."  Id. 
{  601.  To  tbe  citation  referred  to  by  appel- 
lant we  have  added  some  excerpts  from  oth- 
er sections  of  the  work  of  the  same  author. 

We  are  also  referred  by  appellant  to  the 
case  of  Lewis  v.  Stete,  29  Tex.  App.  20i,  15 
S.  W.  643,  25  Am.  St  R^.  720,  wherein 
Judge  Willson,  speaking  for  this  court,  said: 
"In  order  to  constitute  declarations  a  part  of 
the  res  gestse.  It  is  not  necessary  that  they 
were  precisely  coincident  In  point  of  time 
with  the  principal  fact  If  tbey  sprang  out 
of  tbe  principal  fact,  tend  to  explain  It,  were 
voluntary  and  spontaneous,  and  made  at  a 
time  80  near  it  as  to  preclude  the  Idea  of 
deliberate  design,  they  may  be  -regarded  as 
contemporaneous,  and  are  admissible  in  evt 
dence." 

We  are  also  referred  by  appellant  to  the 
cases  of  Bronson  r.  Stat^  69  Tex.  Cr.  B.  17. 
127  S.  W.  175:  Ingram  Stete.  43  9.  W. 
518 ;  Fnlcher  t.  State,  28  Tex.  App.  465,  U 
^  W.  760;  Stagner  t.  Stete,  9  To.  AiH^  456; 
and  other  cases— in  which  the  rule  announced 
by  Mr.  Wharton  and  Lewis  v.  States  abors 
quoted  from,  Is  approved  and  applied  to  tbs 
facts  in  those  cases.  In  the  case  of  McGes 
V.  State,  31  Tex.  Cr.  B.  71,  19  S.  W.  761.  It 
was  held:  "Nor  is  thvn  any  limit  of  time 
In  which -tbe  res  geatee  are  arbitrarily  co» 
fined.  They  vary  with  each  parUcnlar  caaa 
They  need  not  be  coincident  as  to  time  If 
tbey  are  joined  by  the  existing  feellns  wbldi 
exists,  without  break  or  let  down,  from  Qie 
moment  of  the  event  tbey  elicit"  As  said 
in  many  cases  In  this  court  the  rule  la  plain 
and  explicit;  the  only  trouble  comes  In  the 
application  of  the  rule  to  tbe  particular  Acts 
in  tbe  case.  In  this  case,  was  there  what 
would  be  termed  a  "break  or  letrdovm"  Xrom 
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the  time  the  shot  was  fired  until  tbe  statement 
was  made  to  Mr.  Robinson?  Was  appellant's 
mind  detracted  from  the  events,  or  do  bis 
acta  Indicate  that  hts  mind  had  become  cool 
and  calnculatlng,  measuring  what  he  might 
say?  We  think  not  From  the  time  that 
the  shot  was  fired  until  he  made  the  state- 
ment, he  seemed  but  to  have  in  mind  nothing 
but  the  ascertainment  of  whether  or  not  she 
was  dead,  and  bis  surrender  to  tbe  officers. 
The  statement  made  often  bears  strong  evi- 
dence of  whether  a  person  Is  speaking  under 
the  Impulses  engendered  in  the  conflict,  and 
is  of  that  spontaneity  that  shows  the  mind 

18  8tm  under  the  same  Influence  that  gov- 
erned and  predominated  It  at  the  time  the 
event  took  place. 

In  the  case  of  Freeman  t.  State,  40  Tex. 
Cr.  R.  64B»  46  S.  W.  641,  61  8.  W.  230.  It  was 
held :  **In  the  very  atile  and  ezhauatlTe  brief 
filed  by  aj^ellant,  he  ui^es  that  0ie  length 
of  time  between  the  time  deceased  was  out 
and  tbe  statement  made,  b^g  abont  60  min- 
utes, iB  a  dreumstanee  tending  to  show  that 
tbe  statement  was  not  res  gestse;  that,  in 
addition  to  tiUs,  appellant  wetit  about  other 
things;  that  he  sent  for  a  doctor;  that  be 
asked  the  witness  Newberry  to  open  hla  aa^ 
loon  door  and  get  bis  keys  out  of  his  po(deet 
for  that  purpose;  that  he  then  ronarked  he 
was  abont  to  faint,  and  sat  down  on  tbe  gal- 
lery; that  after  this  he  did  faint  and  was 
removed  Into  the  saloon;  that,  after  con^ 
sdonsness  was  returned,  his  wcfund  was 
dressed,  and  in  abont  15  ndnntes  thereafter 
made  the  atatement"  Tbe  court  held  tbe 
statement  was  res  gestae  and  admitted  It  As 
was  said  in  that  case,  It  vraa  going  about  as 
for  as  any  pnbUsbed  case,  and  we  are,  in- 
dividually, rather  inclined  to  agree  with 
Judge  Hraderson  when  be  said  It  was 
extending  the  rule  most  too  far ;  but  In  this 
case  there  Is  nothing  to  show  that  appel- 
lant's mind  was  detracted  from  tbe  occur- 
rence, but  everything  indicates  and  would 
show  there  was  no  break  or  let-down,  but,  on 
the  other  band,  it  was  but  a  spontaneous 
outburst,  springing  out  of  the  transaction, 
^nd  the  words  themselves  preclude  any  Idea 
of  design  or  fabrication,  and  as  that  was 
voluntarily  made,  not  elicited  by  questions, 
suggestions,  or  other  act  of  any  person  other 
than  himself,  we  hold  that  the  court  did  not 
err  in  admitting  it  as  a  part  of  tbe  res  ges- 
tae of  the  transactions.  For  other  cases  so 
holding,  see  McKlnney  v.  State,  40  Tex.  Gr. 
R.  374,  50  S.  W.  708;  Castillo  v.  State,  81 
Tex.  Cr.  R.  162,  19  S.  W.  892.  37  Am.  St 
Rep.  794;  McGee  v.  State,  81  Tex.  Cr.  R.  74, 

19  S.  W.  764;  Miller  v.  State,  31  Tex.  Cr.  R. 
637,  21  S.  W.  926,  37  Am.  St  Rep.  836; 
Freeman  v.  State,  40  Tex.  Cr.  B.  645.  46  S. 
W.  641,  51  S.  W.  230;  King  v.  State,  84  Tex. 
Cr.  R.  238,  29  S.  W.  1086;  and  cases  cited 
In  these  opinions.  And  In  Craig  r.  State,  30 
Tex.  App.  621«  18  S.  W.  297,  a  list  of  cases 
In  other  Jurisdictions  was  cited,  arorovlng 


tbe  rule  that:  "If  the  declarations  appear  to 
spring  out  of  the  transaction,  if  they  eluci- 
date, if  they  are  voluntary  and  spontaneous, 
and  made  at  a  time  so  near  to  it  as  reason- 
ably to  preclude  tbe  Idea  of  design,  then  they 
are  to  be  regarded  as  contemporaneous.  Mlt- 
cbum  V.  State,  11  Ga.  615.  This  is  support- 
ed by  the  following  authorities:  State  v. 
Wagner,  61  Me.  178;  Comfort  v.  People,  54 
111.  404;  Denton  r.  State,  i  Swan  [Tenn.] 
279;  Crookbam  v.  State,  6  W.  Va.  513;  Han- 
dy  V.  Johnson,  5  Md.  450;  Ooodwin  v.  Har- 
rison, 1  Root  [Conn.]  80." 

[3]  2.  There  Is  also  a  bill  of  exceptions  in 
tbe  record  complaining  of  tbe  confession  of 
defendant  made  to  Mr.  Frazler.  county  at- 
torney, the  morning  after  the  killing.  As 
bearing  on  this  question,  on  cross-examina- 
tion, before  the  introduction  of  the  con- 
fession, defendant  himself  testlfled :  "You 
told  me  tbe  flrst  thing  that  I  didn't  have  to 
make  any  statement  concerning  tbe  case,  and 
that  any  statement  I  did  make  you  wanted 
to  be  freely  and  voluntarily  made.  I  think 
yon  told  me  that  any  statement  I  made  could 
not  be  used  as  evidence  for  me,  but  that  it 
might  be  used  as  erldence  against  me  on 
tbe  trial  of  the  case  concerning  which  tbe 
atat«nent  was  made.  I  made  every  state- 
ment that  was  written  in  that  paper  except 
one,  and  I  said  it  was  correct  There  Is  one 
statement  in  there  that  I  told  Mr.  Robinson 
and  told  yon  then  that  if  I  made  it  I  didn't 
remember  it  You  read  that  statement  over 
to  me  and  I  saw  it  You  read  it  to  me  lust 
like  It  is  here,  and  I  signed  It  There  was 
something  that  I  said  concerning  the  case 
which  I  did  not  want  put  in  the  statement 
and  you  didn't  put  it  In."  Tbe  statement 
that  defendant  says  he  did  not  remember 
making  to  Mr.  BoUnson  is  not  in  the  con- 
ffesBlon,  but  it  Is  stated  that,  if  be  made  such 
statement,  be  did  not  temember  it.  Just  as  he 
tratifled  on  the  trlaL  The  confession  is  in 
<»)nformlty  with  the  statute  In  form,  and 
there  was  no  error  in  admitting  it 

[4]  8.  Tbe  grounds  in  the  motion  for  a  new 
trial  complaining  of  tbe  charge  of  the  court 
present  no  error.  The  only  serlons  conten- 
tion in  the  case  is  that  appellant  tried  to  kill 
bis  stepson  and  killed  his  wife  by  mistake, 
and  on  this  Issue  the  court  charged  the  Jury : 
"If  tbe  defendant  shot  at  James  Allen  with 
Intent  to  kill  him  and  without  Intent  to  kill 
Frances  Ralner,  yet  If  you  believe  from  tbe 
evidence  beyond  a  reasonable  doubt  that  he 
did  kill  Frances  Ralner,  and  that  the  shot 
was  flred  at  James  Allra,  if  It  was,  under 
such  circumstances  as  to  have  made  the 
killing  of  James  Allen,  If  he  bad  been  killed 
by  tbe  shot,  murder  of  tbe  first  or  second  de- 
gree, then  the  killing  of  Frances  Ralner 
would  be  murder  In  tbe  second  degree." 
And  we  might  add  that  the  evidence  fully 
supports  their  finding.  Tbe  record  as  a 
whole  would  disclose  that  tbe  animosity  of 
appellant  was  in  the  main  tomrds  bis  wife. 
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and  whatever  ill  will  he  had  towards  the 
boy  was  occasioned  by  the  acts  of  the  boy 
In  aiding  and  assisting  his  mother.  Wit- 
nesses testify  that  appellant  was  saying  he 
was  going  "to  kill  all  three  that  night,  and 
then  he  would  not  get  more  than  a  life  sen- 
tence." The  Jury  seems  to  have  decided  oth- 
erwise for  taking  the  life  of  only  one  of  the 
three,  and  assessed  the  death  penalty.  His 
wife  and  stepson  try  to  keep  him  out  of  the 
house;  he  returns  time  and  again,  breaks  in 
the  door,  and  slays  his  wife.  It  Is  strange, 
if  it  was  the  twy  he  was  after,  as  soon  as 
the  life  of  his  wife  Is  taken,  although  the 
boy  Is  still  in  the  house,  and  he  makes  no 
other  effort  to  harm  him,  although  be  still 
had  the  gun  In  his  bauds,  and  there  were 
none  there  to  Bay  to  him  nay.  We  are  of 
tile  opinion  that  the  Jury  was  Justifled  in 
tbelr  finding  that  it  was  the  life  blood  of 
his  wife  be  was  craving. 
The  Judgment  Is  aflOrmed. 


BIRD  T.  STATR 

(Court  of  GrlmlDal  Appeals  of  Texas.   May  6, 
lftl2.   On  Motion  for  Rehearing, 
Jane  5,  1912.) 

1.  Cbiminal  Law  (|  1166*)— Appeai/— Harm- 
less E^OB^-CONTINnANCB. 

Where,  on  a  trial  under  an  indictment 
charging  accused  Id  one  count  with  unlawfully 
eidiibitiiig  a  gaming  table,  and  In  another  count 
that  he  kept  and  was  interested  in  keeping  a 
gambling  place,  the  court  sulxnltted  omy  the 
first  count,  a  denial  of  a  continuance  on  the 
ground  of  the  absence  of  a  witness  who  would 
proTC  that  the  premises  were  under  the  control 
of  a  third  person  was  harmless  error,  because 
his  testimony  would  not  show  that  accused 
did  not  exhibit  a  table  for  gaming  on  the 
premises. 

[Ed.  Note.— For  other  eases,  see  Orlmtnal 
Law,  Cent.  Dig.  H  8100-8102,  8107-8118;  Dee. 
Dig.  I  1166.*) 

2.  WlTOESfinS    <%  84S*)— OBOSS-EXUnnATION 
OF  ACCDSKD— OfITMBE  InVOLTHTQ  "MoBAL 

Turpitude." 

The  keeper  of  a  disorderly  house  within 
Pen.  Code  1911,  art.  496,  defining  a  disordeily 
bouse  as  any  assignation  house,  or  theater  or 
house  where  liquors  are  kept  for  sale  and  wom- 
en of  bad  reputation  are  permitted^  is  guilty 
of  an  offense  iuTolvlng  moral  turpitude,  and 
a  witness  for  accused  is  properly  cross-examin- 
ed as  to  whether  he  is  under  an  indictment  for 
keeping  a  disorderly  house  (citing  6  Words  and 
Phrases,  p.  45S0). 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  IS  1126-1128 ;  Dec  Dig.  {  345.«] 

3.  Obiminal  Law  (J  696*)— EviDBHcn— Ad- 

USSIBtUTT. 

Where  a  state's  witness  who  testified  on 
direct  examinatioQ  to  facta  proving  the  offense 
chaiged,  stated  on  cross-examination  that  he 
was  not  positive  whether  the  acts  testified  to 
were  committed  prior  or  subsequent  to  the  in- 
dictment, and  on  redirect  examination  fixed  the 
time  as  during  the  time  local  option  was  In 
force  In  the  county,  the  refusal  to  strike  out 
his  testimony  on  the  ground  that  he  had  not 
fixed  the  time  was  proper;  the  time  when  local 


option  was  in  force  being  prior  to  flw  date  of 
the  return  of  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  16S8-m4;   Dec  Dig.  f 

696.*] 

4.  Cbiminal  Lav  (|  868*)— filnraNCB— Omn 

Offensks. 

On  a  trial  for  keeping  and  ediUdng  for 
gaming  purposes  a  gaming  table  in  a  room,  it 
IS  proper  to  permit  a  witness  to  describe  the 
room  where  the  alleged  gambling  took  place, 
though  he  shows  that  there  was  a  bar  in  the 
room  where  IntoxleantB  were  sold:  then  being 
no  effort  to  iffove  that  accused  aold  intoxicanti 
In  violation  of  law. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  822-824;  Dec.  Dig.  i  368.*! 

0.  CannNAL  Law  ({  829*)  —  iNsraucnoMS— 
Betusal  to  Give  iHsreuonoHB  Govubd 
BT  THB  GntAnon  6iven. 

It  la  not  error  to  refuse  a  requested  durga 

coveied  by  the  charge  given. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent.  Dig.  1  2011;  Dec.  Dig.  f  829.*] 

6.  OAiiina   (I  74*)  —  BXHZBmira  OAxnia 

Where  one  is  charged  with  exhibiting  for 
gaming  purposes  a  gaming  table,  the  character 
of  the  table  that  he  exhibited  Is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  H  190-198;  Dec.  Dig.  S  74.*] 

On  Motion  for  Rehearing. 

7.  Gamiho  (I  74*)— Cbiminai.  OmnsB— "KtX* 

HIBITING  GaMINQ  TABUE." 

One  who  exhibits  a  billiard  table,  and  who 
takes  the  bets  of  the  players  throwing  dice, 
without  himself  throwing  dice.  Is  guilty  of  "ex- 
hibiting a  earning  table"  within  Pen.  Code  1911, 
art.  6t»,  declaring  that  any  game  played  fi>r 
money  on  a  billiard  table  otber  than  a  game 
of  billiards  licensed  by  law  Is  punishable. 

[Ed.  Note. — For  other  cases,  see  Osming, 
Cent  Dig.  {{  190-198;   Dec.  Dig.  i  74.* 

For  otber  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2583,  ^84.] 

Davidson,  P.  J,,  dissenting. 

Appeal  from  District  Court,  Potter  Omm- 
tf;  J.  W.  Cmdgington.  Special  Jndce. 

Obarley  Bird  was  convicted  of  crime,  and 
he  appeals.  Affirmed. 

Cooper,  Merrill  ft  Lumpfcln,  of  Amarlllo. 
for  appellant   C.  B.  Lane,  Asst  Atty.  Gen., 

for  the  State. 

HARPER,  J.  [1]  1,  Appellant  was  Indict- 
ed in  the  district  court  of  Potter  county, 
charged  In  one  count  with  unlawfully  keep- 
ing and  exhibiting  for  the  purpose  of  gaming 
a  gaming  table ;  In  the  other  count  the 
charge  was  that  he  kept  and  was  Interested  in 
keeping  a  certain  place,  premises,  and  room 
as  a  place  In  which  to  bet  and  gamble,  and 
a  place  In  which  people  then  and  there  re- 
sorted to  gamble.  The  court  only  submitted 
to  the  Jury  the  first  count  In  the  indlctnient 
Therefore  there  w^s  no  error  In  OTermllng 
the  motion  for  a  continuance,  as  it  was  stat- 
ed In  the  application  that  it  was  expected 
to  be  proven  by  the  witnesses  that  one  Will 
Dean  had  the  premises  leased,  and  the  place 
was  under  his  control.  That  may  have  been 
true,  and  yet  It  would  not  have  proven  that 
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defendant  did  not  keep  and  exhibit  a  table 
for  gaming  on  said  premises.  In  addition 
to  the  whereabouts  of  the  wltnees  ^Dean 
were  unknown,  and  under  the  evidence  In 
this  case  be  could  hardly  have  been  expected 
to  testU^  to  the  facts  it  is  stated  it  was  ex- 
pected to  have  been  proven;  at  least,  he 
could  not  have  been  required  to  so  testify, 
for  Bucb  testimony,  under  the  evidence, 
would  have  made  htm  guilty  of  a  f^ny. 

[2]  2.  The  contention  of  appelant  that  the 
court  erred  tn  i>ermtttlng  the  state  to  ask 
a  witness  if  he  was  not  under  indictment 
chafed  with  keying  a  disorderly  house  can- 
not be  sustained.  A  diswderly  house,  as 
defined  by  arHcIe  496  of  the  Penal  Code, 
ewtalnly  would  render  one  adjudged  goilty 
of  snxb  an  offense  gnilty  of  an  offense  in- 
volving moral  turpitude.  For  a  citation  of 
authorities,  see  volume  S,  Words  &  Phrases, 
4580. 

3.  Appellant  also  contends  that,  aa  the 
gaming  took'  place  on  a  billiard  or  pool  table, 
it  Is  not  Bucb  a  table  ai  la  contemplated  by 
the  statute.  Article  BBS  of  the  Code  ((dd 
numbn  S8^  provides:  "Any  game  played 
for  money  upon  a  billiard  table,  or  table 
reoembllng  a  Millard  table,  other  than  the 
game  of  billiards  llcttiaed  1^  law,  is  punish- 
able under  the  provisions  of  tSls  chapter." 
This  question  is  so  ably  discussed  by  Judge 
Roberts  in  the  case  of  Stearaes  v.  State,  21 
Tex.  682,  we  do  not  deem  it  necessary  to  dis- 
cuss it  here,  but  merely  refer  to  that  opin- 
ion. In.  the  ease  of  Estes  t.  State,  10  Tex. 
SCO,  it  was  in  proof  that  defendutt  bet  at 
a  game  played  upon  a  billiard  table  called 
"rondo.**  The  court  held:  "We  do  not  un- 
derstand that  It  is  literally  the  table  or 
structure,  whatever  that  may  be,  on  which 
the  game  Is  played,  that  gives  character  and 
designation  of  a  gaming  table;  but  It  Is 
rather  from  the  character  of  the  game 
which  Is  played  that  It  receives  Its  specific 
designaUon."  It  has  always  been  held  that 
the  diaracter  of  the  table  was  iounatertal ; 
it  was  the  character  of  game  that  brought 
It  within  the  meaning  of  the  statute.  The 
court  Instmcted  the  Jury :  "The  characterls- 
ticfl  of  a  gaming  table,  such  as  the  law  for- 
bids the  keeping  and  exhibiting  for  the  pur- 
pose of  gaming,  are:  (1)  It  must  be  a  game. 
(2)  It  must  have  a  keeper  or  exhibitor.  (S) 
It  must  be  based  npon  the  principle  of  the 
one  against  the  many;  the  keeper  or  ex- 
hibitor most  be  against  all  the  bettors  di- 
rectly or  Indirectly.  (4)  It  must  be  kept  and 
exhibited  for  the  purpose  of  obtainli^  bet- 
tors. ^)  The  test  as  a  gaming  table  is: 
Was  the  game  played  a  game  of  the  one 
against  the  many?"  This- definition  is  with- 
in all  of  our  decisions. 

At  the  request  of  appellant,  the  court  gave 
the  following  charge:  "Yon  are  Instructed, 
at  the  request  of  the  defendant,  that  If  you 
find  and  believe  from  the  evidence  that  de- 
fendant, together  with  others,  were  simply 
shooting  craps  with  each  other,  then  and  In 


that  event  you  will  return  a  verdict  for  the 
d^radant  of  'not  guUty*  and  so  say  by  your 
verdict"  This  drew  the  distinction  clearly 
as  between  the  contention  of  appellant  and 
the  state.  There  was  B<nne  conflict  In  the 
testimony  as  to  whether  appellant  merely  en- 
gaged in  a  game  of  craps  with  others,  or 
whether  he  was  keeping  and  exhibiting  a 
crap  game  where  he  took  all  bets,  or,  as  it 
la  said,  "faded"  aU  who  desired  to  engage  In 
the  game.  As  shown  by  the  teatimony,  there 
aroeara  to  be  two  wa^  ot  betting  at  this 
game;  the  oodudoei  or  ordinary  game  where 
the  idayers  bet  with  each  other,  and  the 
other  where  a  man  keeps  and  exhibits  the 
game,  and  all  players  bet  with  him.  As  ex- 
plained by  one  witness:  "If  it  Is  a  r^nilar 
game  of  craps,  one  man  is  supposed  to  be 
bankliv  the  game^  and  it  ia  a  game  of  the 
(me  against  the  many.  By  that  expresslcm, 
'one  against  the  many,'  I  mean  to  say  that 
<me  man  ruua  the  crap  game,  and  banks  the 
game,  and  he  takes  all  the  bets  that  come, 
and  If  It  Is  Just  shooting  craps  two  people 
Bitting  down  or  standhog  at  a  table  can  play 
.together,  or  a  dozen  can,  and  each  man 
shoots  tn  his  turn,  and  any  other  player  can 
cover  bis  bet  If  one  man  Is  nmning  a  crap 
game,  why  he  banks  the  game  and  does  not 
throw  himself,  but  takes  the  bets  ftom  the 
Idayers,  and  he  is  called  the  banker."  Ac- 
cording to  the  great  weight  of  the  testlmtmy 
In  this  case,  appellant  did  mit  himself 
"throw"  nor  shoot  In  his  turn;  but  those 
betting  at  the  game  did  all  the  shooting  and 
thro^ring,  and  he  took  all  the  beta.  VnHex 
the  definitions  of  Judge  Roberts,  in  the 
Steames  Oaae,  supra,  this  would  make  ap- 
pellant tbB  keeper  and  adilbitor  of  a  gam- 
ing taUe.  A.  W.  Button  testlfled:  "I  saw 
defendant  running  a  gambling  table  In  there. 
He  was  running  a  game  they  call  craps. 
That  game  is  played  with  dice^  and  I  think 
this  me  was  being  run  on  a  pool  tabl&  The 
pool  table  was  located  towards  the  front  end 
of  the  building.  By  the  front  I  mean  up  to- 
wards the  west  part  of  the  room.  I  have 
noticed  a  crowd  In  there,  every  time  I  weat 
In,  drinking  something.  I  suppose  it  yrea  in- 
toxicating liquors  they  were  drinking.  That 
wee  before  the  saloons  opened  up  last  falL 
I  do  not  remember  tbe  date  that  the  saloons 
were  reopened  here.  The  defendant  was 
generally  stationed  at  one  side  of  the  table, 
and  the  players  on  the  opposite  side  of  the 
table  or  at  the  end  of  it  The  banker  or 
man  that  was  running  the  game  was  on  one 
side  of  the  table,  and  he  bad  mon^  on  the 
table,  and  the  players  would  put  down  their 
money,  and  they  would  take  up  two  dice 
handed  them  by  the  banker  and  roll  them 
out  on  the  table,  and  the  numbers  were  des- 
ignated by  spota  on  the  dice,  and  they  were 
from  one  to  six,  and  each  dice  had  six  sides 
and  there  was  a  number  designated  by  spots 
on  each  side  of  the  dice  from  one  to  six, 
and  by  those  numbers  they  could  tell  wheth- 
er they  won  or  lost   Aftw  the  shots  were 


Digitized  by 


740 


148  SOCTHWBSTERN  BEPOBTBB 


made.  If  the  player  lost,  the  banker  would 
rake  In  the  money,  and  whenever  one  would 
win  he  would  throw  out  ae  much  money  as 
they  had  bet;  he  covered  all  bets.  The  dice 
were  thrown  by  the  players.  The  banker, 
the  defendant  here,  did  not  shoot  the  dice 
at  all.  Each  player  that  shot  the  dice  got 
what  money  he  won  from  the  defendant  and 
paid  to  the  defendant  what  money  he  lost. 
The  player  played  against  the  banker  al- 
ways. I  don't  know  how  many  times  dur- 
ing this  period  of  Ume  I  have  seen  the  de- 
fendant doing  what  I  have  described  in  that 
place,  but  I  should  approximate  the  num- 
ber at  foar  or  fire  times." 

All  the  evidence  would  Indicate  that  the 
game  played  was  a  banking  game  of  craps, 
which  had  a  keeper  and  exhibitor,  and  not 
the  game  of  craps  in  which  all  persons  en- 
gaged Qierein  participate  with  each  other 
and  bet  with  each  other. 

[3]  4.  Pete  Klnkead  testified  to  being  in 
the  room  adjoining  the  Oriental  Pool  Hall 
where  the  crap  game  was  played,  and  testi- 
fied to  aekng  the  game  on  several  occasions. 
He  could  not  be  definite  as  to  date  of  the 
occasions  on  whi<^  be  visited  thla  place. 
The  Indictment  In  this  case  was  returned 
September  30.  IdlO.  and  on  cross-examina- 
tion be  would  not  be  positive  whether  it  was 
prior  to  or  subsequent  to  this  date  that  he  saw 
the  gambling  going  on  in  this  room.  Appel- 
lant then  moved  to  exclude  his  testimony 
on  the  gronnd  that  the  witness  bad  not  fixed 
tbe  time  be  (witness)  saw  the  playing  as 
prior  to  tbe  return  of  tbe  Indictment  The 
state,  on  redirect  examination,  fixed  tbe 
time  by  the  witness  as  being  during  tbe  time 
local  option  was  in  totce  in  Potter  county. 
Taking  tbe  testbiKmy  as  a  whole,  the  time 
whm  local  option  was  In  force  and  roted  out 
was  prior  to  tbe  date  ot  the  return  of  tbe 
In^cbn^t  Gonsequently,  there  was  no 
error  In  tbe  court  refusing  to  exclude  this 
testiiDony. 

[4]  6. 1^  witnesses  for  the  state^  In  de- 
scribing the  room  where  tbe  gamblb^  is  al- 
leged to  have  tAkea  place,  said  It  was  a 
room  adjolnli^  the  pool  room;  that  at  one 
Old  was  a  counter  or  bar  where  IntoxicantB 
were  dlspeEOsed,  and  In  a  corner  was  this 
billiard  or  poOl  table  where  tbe  game  was 
played.  D^todant  objected  to  tbe  witness- 
es being  permitted  to  testify  about  the  bar 
and  intoxicating  liquors  being  sold  in  this 
same  room,  because  It  was  not  sou^t  to  con- 
nect defendant  wltb  the  sale,  was  IrreTclant 
and  preJudiclaL  As  shown  by  the  bill,  there 
was  no  effort  made  to  iutoto  that  appellant 
was  selling  Intoxicating  liqnors  In  violation 
of  law,  and  no  efloit  made  or  evidoice  Intro- 
duced to  show  that  be  was  gnUty  of  another 
offense  than  that  charged  In  the  indictment 
The  evidence  admitted  was  essential  to  a 
description  and  location  of  tbe  place,  the 
room  Mng  devoted  to  both  purposes,  and 
there  was  no  error  In  admitting  the  evidence. 


One  witness  testified  that  one  would  have  to 
go  to  the  door,  knock  thereon,  and  a  man 
from  the  inside  would  open  the  door  and 
admit  you,  when  the  purposes  to  which  the 
room  was  devoted  was  discernible  all  at  one 
glance.  The  whole  scene  was  so  Interwoven 
and  intermingled,  a  description  of  one  could 
not  have  been  given  without  the  other. 

[5]  6.  The  court's  charge,  and  the  charge 
given  at  the  request  of  appellant,  fully  cov- 
ered each  and  evei7  phase  of  the  case,  and 
there  was  no  error  in  refusing  the  other 
special  ctiarges  requested. 

[I]  7.  The  cases  of  Vinson  v.  State,  68 
Tex.  Cr.  R.  47,  124  S.  W.  652,  and  Askey 
V.  State,  20  Tex.  A.pp-  443,  dted  by  appe- 
lant, do  not  sustain  his  contention,  but  are 
authorities  in  support  of  the  state's  case. 
In  those  cases  the  defendants  were  not  In- 
dicted for  keeping  and  exhibiting  a  gaming 
table,  but  for  playing,  and  the  court  held, 
as  they  were  exhibitors  of  the  gaming  bank  or 
table  and  took  all  bets,  they  were  not  guilty 
of  playing  at  the  game,  but  should  have  been 
prosecuted  for  exhibiting  the  game.  In  thia 
case  appellant  was  convicted  of  exhibiting  a 
gaming  table,  and  those  cases  hold  he  la 
prosecuted  under  the  proper  article  of  the 
statute.  Appellant  also  cites  us  to  the  case 
of  ChappeU  v.  State,  27  Tex.  App.  312,  U  S. 
W.  411.  That  case  holds  that  the  character 
of  tattle  would  be  immaterial,  and  exactly 
contrary  to  appellant's  contention  In  this 
case.  In  the  closing  part  it  does  hold  where 
the  defendant  Whs  shown  to  have  in  no  man- 
ner parttc^ted  In  the  game,  took  nor  made 
any  bets,  that  be  would  not  be  gnUty  of 
extalbitiog  a  gaming  table.  Tbe  facts  of  this 
case  do  not  bring  appellant's  case  within 
the  facts  as  stated  in  that  opinion.  In  this 
case  the  evidence  would  support  a  finding  of 
tbe  Jurr  that  ai^lant  stood  behind  Uie 
table  and  took  an  bets.  In  tbe  case  of  BtU 
V.  States  82  Tex.  Cr.  B.  191.  22  S.  W.  6S7. 
It  is  said:  "Testing  tbe  facts  of  this  case  by 
tbe  leading  elanokts  of  a  gaming  table  and 
bank,  as  laid  down  In  Steames  Caset  21 
Tex.  688,  we  think  tbe  game  of  craps,  as 
exhibited  1^  ai^>eUant,  was  a  guaiag  tabl^ 
as  defined  by  articles  858,  3B8,  et  seq.,  Penal 
Code.  It  was  a  betting  game.  The  table 
was  specially  prepared  for  the  game,  being 
of  a  certain  form,  and  having  tbe  numbers 
printed  thereon,  from  4  to  10,  consecutive^. 
Tb^  table  and  game  were  exhibited  to  at> 
tract  bettors.  It  bad  an  exhibitor,  who  pr^ 
sided  at  and  kept  his  moneir  aai  the  tablsb 
Every  one  who  bet  threw  the  dice,  except  the 
exhibitor.  '  All  bet  against  htm.  and  he  took 
every  bet  offered.  In  the  crap  vernacular, 
'he  faded  tile  bets.'  He  paid  all  tbe  winnings 
of  tbe  bettors,  and  took  all  their  Ioese&  It 
was  the  one  against  the  many — the  supreme 
test  of  a  gaming  table  or  bank.  The  fact 
that  a  game  may  be  played  without  a  table 
does  not  prevent  a  table  specially  designed 
for  the  game,  and  exhibited  from  becoming 
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a  gaming  table,  thougli  there  are  gaming 
table  games  which  cannot  be  played  wtttiout 
a  table.  Nor  Is  there  aoTthlog  In  the  sug- 
gestion that  In  this  game  tbe  dealer  can 
take  bat  one  bet  at  a  time,  and  the  bettor 
throws  the  dice.  It  makes  no  difference 
whether  be  takes  the  bets  consecatiTely 
or  In  a  body,  If  he  is  there  for  the  purpose 
of  taking  every  bet  ofF^ed  at  his  table.  In 
the  Steames  Case  It  was  a  raffle,  in  which 
each  separately  and  In  turn  threw  dice  for 
a  prize.  The  court  says  the  jewelry  was 
the  lure.  Tbe  real  fund  against  which  the 
bettor  staked  his  money  was  the  fund  In 
the  dealer's  pocket  or  on  the  table,  and  the 
defendant  was  convicted  of  exhibiting  a 
gaming  table.  Nor  Is  there  anything  In 
the  snggestlon  ttiat  bettors  might  bet  against 
each  other.  The  true  object  was  to  induce 
parties  to  bet  against  the  dealer,  and  such 
was  the  understanding  and  practice  of  the 
bettors." 

The  facts  of  that  case  and  this  case  are 
peculiarly  the  same,  except  in  this  case  a 
different  character  of  table  was  used,  and  all 
the  decisions  hold  that  tbe  character  of 
table  that  le  exhibited  Is  ImmaterlaL 

Tbe  Judgment  Is  affirmed. 

DAVIDSON,  P.  J.  (dissenUng).  I  think 
this  affirmance  is  wrong.  The  evidence  In 
the  case  does  not  show  a  gaming  table.  If 
it  proves  anything,  it  proves  a  banking  game 
under  all  of  the  authorities  that  have  been 
called  to  my  attention.  See  Webb  v.  State, 
17  Tex.  App.  205:  ChappeU  v.  State,  27  Tex. 
App.  310,  11  S.  W.  411;  Estes  T.  State,  10 
Tex,  300. 

Judge  Wlllson,  in  the  Webb  Case,  used 
this  language:  "To  constitute  a  bank,  there 
must  be  a  fund  of  money  offered  and  ready 
to  be  staked  on  all  bets  others  may  choose 
to  make  against  the  banker,  on  the  game 
which  he  keeps  or  exhibits.  This  element 
Ib  tbe  distinguishing  feature  between  a  bank 
and  a  gaming  table,  and  is  perhaps  the  only 
real  difference  between  them.  Steames  v. 
State,  21  Tex.  682;  Blah,  on  Stat  Gr.,  | 
866.**  Tbe  Webb  Case  to  directly  in  point  In 
tbe  Instant  case. 

In  the  early  case  of  Estes  t.  State,  supra, 
the  defendant  played  at  a  game  called  "ron- 
do.** played  upon  a  Ulllard  table.  The 
court  said  In  that  case  as  follows:  "We  do 
not  understand  that  It  la  literally  the  table 
or  structure,  whatever  that  may  be,  on 
which  the  game  Is  played*  that  gives  the 
character  and  detignatlon  of  a  gaming  table; 
but  It  Is  rather  from  the  diaracter  of  the 
playing,  or  the  game  which  Is  played,  that 
It  receives  Its  specific  designation." 

Judge  Whlfce^  in  delivering  the  opinion  In 
tlie  case  of  Chappell  v.  State,  supra,  said: 
"In  the  case  of  Steames  v.  State,  21  Tex. 
C93,  it  was  held  that  'Grand  Baffle,'  as  de- 
scribed In  that  case,  was  a  gaming  table 
eEhlblted  for  gaming.    It  was  further  said 


In  that  case  that  It  is  difficult  to  Imagine 
any  species  of  table  or  bank,  or  gaming  de- 
vice resembling  either,  that  Is  kept  for  gam- 
ing, that  would  not  be  Included.  Parties 
are  liable  to  be  misled  by  tbe  words  "table 
and  bank,"  by  attrlbntlng  a  meaning  too  re- 
stricted and  literal.'  *  •  *  There  Is  no 
question  in  our  mluda  but  that  the  Steames 
Case  showed  a  case  of  exhibiting  a  gaming 
table  and  banfc.  In  Webb's  Case,  17  Tex. 
App.  205,  defendant  was  convicted  upon  a 
charge  of  unlawfully  keeping  and  exhibiting 
'a  bank  for  gaming  purposes,'  the  evidence 
showing  that  tbe  game  was  15  ball  pool, 
played  6pon  a  billiard  or  pool  table,  and  in 
which  game  tbe  loser  was  to  pay  for  the 
drinks  or  cigars  ordered  from  defendant's 
bar  by  those  engaged  in  the  game.  It  was 
held  that  the  game  proven  was  not  a  &anfc, 
but  a  gaming  table,  and  it  was  said  'the 
statute  uses  the  words  gaming  table  or  bank, 
evidently  meaning  two  different  things.' " 
The  difference,  aa  Judge  Wlllson  said  in 
Webb's  Case,  17  Tex.  App.  205,  Is  that  in  a 
banking  game  it  has  a  dealer  of  one,  against 
the  many,  who  takes  or  receives  all  bets 
and  pays  all  losses.  This  was  not  tbe  con- 
dition shown  in  the  Steames  Case,  21  Tex. 
693,  which  was  held  to  be  a  gaming  table. 
The  banking  game  of  craps,  when  it  is 
played  with  a  dealer  or  one  against  the 
many.  Is  a  banking  game.  This  seems  to  be 
well  settled,  as  I  understand,  under  all  the 
authorities.  I  do  not  propose  to  enter  Into 
a  discussion  of  the  question,  as  the  distinc- 
tion has  been  kept  up  in  all  the  authorities 
from  Estes  v.  State,  supra,  to  tbe  present 
time.  My  Brethren,  I  think,  are  clearly  in 
error  in  holding  that  a  banking  game  of 
craps  Is  a  gaming  table  simply  because  the 
dice  were  thrown  on  a  billiard  table  used 
for  that  purpose.  I  cannot,  therefore,  con- 
cur with  them,  and  enter  this  my  dissent 
I  do  not  care  to  discuss  the  case  further. 

On  Motion  for  Rehearing. 

HARPER,  J.  [7]  Tfato  case  was  affirmed 
at  a  former  day  cf.  thto  term,  and  appellant 
has  filed  a  motion  for  rehearing.  In  it  he 
saya:  "Appellant  does  not  contend  that  the 
evidence  did  not  show  that  a  banking  game 
ma  playcjjiU  and  does  not  contend  now  that 
the  evidence  does  not  show  that  a  banking 
game  was  played,  but  has  contended  at  all 
times,  and  still  contends,  that  he  was  not 
indicted  for  mnning  a  banking  game,  and 
that  he  baa  not  had  an  hour  or  day  in  court 
upon  a  charge  for  conducting  a  banking 
game."  This  simplifies  matters,  for  tf  by 
a  proper  construction  it  was  a  "gaming  ta- 
ble," within  the  meaning  of  our  laws,  he  was 
exhibiting,  the  guilt  of  appellant  is  admit- 
ted; he  only  contending  that,  instead  of  ex- 
taibitlng  a  gaming  table,  he  was  engaged  In 
running  a  "bank."  Appellant  further  says: 
"Tbe  court  In  the  majority  opinion  affirming 
this  cause,  undertakes  to  do  ao  upon  the  au- 
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thorlty  of  the  Stearnes  Case,  reiWTted  In  21 
Tex.  693.  We  do  not  nnderstaud  that  snch 
Is  the  usual  practice  in  going  back  in  an- 
cloit  history  in  order  to  find  a  caae  that 
would  permit  this  court  to  affirm  a  Judg- 
ment." Judge  Roberts,  the  writer  of  the 
opinion  in  the  Steames  Case,  1b  recognized 
as  one  of  the  ablest  lawyers  who  ever  gnu»d 
the  bench  of  this  state,  and  we  do  not  un- 
derstand that  a  construction  placed  by  Mm 
on  our  statutory  law  Is  "ancient  history," 
but  the  rules  of  law  then  prevailing  are  the 
rules  of  law  of  to-day,,  and  will  be  for  to- 
morrow and  this  case  has  been  frequently 
referred  to  by  this  court  aa  a  leading  case 
on  gaming  tables  and  banks.  We  cannot 
agree  to  change  tba  rule  of  construction 
every  time  a  friend  deairea  a  case  reversed 
or  affirmed,  but  the  law  should  be  tlu  same 
aa  applied  to  all  men. 

As  to  whether  one  who  stands  behind  a 
bUlbird  table  and  runs  a  game  of  crape,  to 
be  participated  in  by  all  who  deair^  is  run- 
ning a  gaming  table,  la  the  Steames  Case, 
21  Tex.  60S,  Judge  Roberta  says  the  indic^ 
ment  charged  that  defendant  "did  keep  and 
exhibit  a  gaming  table  for  the  purpose  of 
gaming,*'  and  that  the  evldeDce  was  clear, 
poritive,  and  without  conflict,  and  described 
a  gaming  table  as  plainly  as  any  description 
can  be  given  of  roulette.  The  evidraice  in 
that  case  did  not  show  any  specially  pre- 
pared table,  but  that  on  a  table  one  threw 
dice  for  prizes  ranging  In  value.  This  ap- 
pellant terms  as  "ancient  history,"  for,  if 
the  rule  there  announced  Is  the  law,  then 
there  can  be  no  question,  under  the  evidence 
In  this  caae,  appellant  was  guilty  of  exhibit- 
ing a  gaming  table  as  charged.  It  Is  true 
that  in  the  case  of  Whitney  v.  State,  10  Tex. 
App.  S77,  a  somewhat  different  conatmetlon 
was  given  to  the  statute.  In  that  case  it 
was  held:  "Obviously  Qie  Intention  was  to 
prohibit  gaming  upon  tables  or  banks  made 
or  constructed  with  a  view  to  certain 'spe- 
cific games  in  which  the  table  or  bank  Is 
not  only  a  part  of  tiie  gaming  device,  but  is 
also  necessary  to  the  proper  playing  of  the 
vuna"  This  decision  waa  in  direct  conflict 
with  the  prior  holding  of  the  court  In  Estes 
T.  State,  10  Tex.  WO,  wherein  it  was  said 
by  Judge  Wheeler:  "We  do  not  understand 
that  it  is,  literally,  the  table  ob  structure, 
whatevw  that  may  b^  on  which  the  game 
is  played,  which  gives  it  the  character  and 
dealgnatlon  of  a  gaming  table ;  but  it  is  rather 
from  the  character  of  the  playing  or  the 
game  which  is  played  that  it  receives  Its 
spedflc  designation.  If  it  be  a  billiard  ta- 
ble which  is  used,  as  from  the  evidence  it 
appears  It  generally  is,  the  name  and  de^ 
scriptlon  of  the  game  played  is  material  only 
that  it  may  appear  that  it  ts  not  the  game 
which  is  protected  by  the  license,  or  that  it 
la  of  the  description  or  species  of  gaming 
prohibited  by  the  statute.  When  thus  em- 
ployed and  for  snch  purposes,  the  billiard 


table  Is  perverted  from  its  legitimate  de- 
sign and  use." 

The  opinion  in  the  Whitn^  Case  was  also 
In  direct  conflict  with  the  Steames  Case, 
wherein  it  was  held :  "Article  412  prohibited 
the  keeping  or  exhibiting  a  gandng  table  or 
bank — of  every  sort,  of  every  name,  and  of 
no  name.  The  regular  games  of  ttds  clasi^ 
known  throughout  the  world,  whether  yet 
Introduced  here  or  not,  are  certainly  coa^ 
prehended  in  this  enactment  But  the  Legis- 
lature designed  something  more  by  it  They 
anticipated  that  di^uises,  shifts,  and  sub- 
terfuges would  be  resorted  to,  by  which  the 
regular  games  of  this  class  would  be  chang- 
ed, or  new  ones  invented;  and  yet  th^ 
would  be  none  the  leas  known  and  undu^ 
stood— by  persons  understanding  the  subject 
at  bMi  and  often  by  the  community  at  large— 
to  be  games  of  this  doss.  Crew  v.  State,  8 
Tex.  8S4.  Int&idlng  to  Include  all  such  gam- 
ing devices  (as  they  have  said  In  Coda,  art 
413),  they  Aimish,  to  those  who  are  to  admin- 
ister tiie  law,  a  teat  (not  the  only  tmt)  by 
which  the  games  of  this  dass,  wbeOier  regu- 
lar or  lrr^ul8r,,or  mere  InventionB,  are  to  be 
distinguished ;  aiid  that  Is,  whoi  they  are  said 
to  be  dealt  k^^  or  exhibited,  not  'said,' 
by  one  class  or  one  section  but  said  in  com- 
mon language.  Nor  does  the  judge  aa  the 
bench  have  to  derive  his  knowledge  that  It 
la  so  said  by  the  proof  of  witnesses,  and  the 
verdict  of  a  jury  in  every  county  in  whlcb 
be  goes.  This  test  indicates  and  presup- 
poses a  quality  or  fact  In  the  game,  by  whidi 
the  class  to  which  It  btiongs  may  be  known. 
And  although  gamblers  might  change  tte 
name  of  the  quality  or  fact  and  call  it  some- 
thing else,  stiU  the  judge,  knowliv  what  It 
was  *commonly  called,*  should  neverthdes" 
pronounce  It  an  otTense.  It  may  be  well  to 
Illustrate  this.  In  the  r^Iar  games  ot  this 
class  there  is  always  a  dealer,  keeper,  or  ex.- 
.hlbitOT,  who  has  an  interest  In  the  game 
directly  or  IndlrecUy.  And  It  is  for  this  rea- 
son he  is  the  keeper.  If  a  party  shouJd  es- 
tablish in  his  house  a  table,  for  gaming  pur- 
poses, and  carry  It  on  blmaelf  without  bet- 
ting upon  it  himself,  but  to  enable  others  to 
bet  (as  in  pool),  and  should,  instead  of 
Charging  a  percentage  upon  the  bets,  depend 
upon  the  custom  of  the  bettors  at  his  bsr 
to  compensate  him,  the  evil  would  be  no  less, 
because  he  perhaps  made  less.  He  mig^t 
even  not  be  present  all  the  time  during  tiie 
playing— in  some  such  case  that  might  be  de- 
vised. Here,  although,  according  to  the  rules 
of  such  games,  he  could  not  strictly  be  said  to 
be  the  ke^r,  or  exhiUtor,  still  the  com- 
munity would  not  be  misled  such  a  change 
In  the  mere  mode  of  derivbuE  bis  gains; 
and  it  would  be  said  in  common  language' 
that  he  kept  or  exhibited  the  teble.  And 
the  same  would  be  said,  doubtless,  In  the 
case  of  one  who  might  keep  such  table  vritb- 
out  any  expectetion  of  profit — which,  however, 
Is  hardly  a  sioaKtsable  eaao.   31iiia  It  has 
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be^  seen  that  It  Is  evidently  tbe  Intention 
of  the  Levlslatnre  to  extend  this  prohibition 
over  every  possible  game  falling  under  this 
class  of  gaming  tables  and  banks,  however 
regular  or  irregular  they  may  present  them- 
selves, or  what  may  be  their  disguises." 

In  the  two  decisions  just  quoted  It  was 
held  to  be  Immaterial  what  character  of 
table  was  used,  while  the  Whitney  Case  an- 
nounced a  different  construction.  However, 
the  construction  given  to  the  statute  In  the 
Whitney  Case  did  not  last  long,  for  in  the  case 
of  CbappeU  v.  State,  27  Tex.  App.  813,  11  S. 
W.  412,  the  rule  announced  In  the  Estes  and 
Steames  Cases  was  again  adopted  by  this 
court,  and  it  was  held:  "It  seems  that  the 
structure  of  the  table — that  is,  whether  it 
was  made  specifically  for  gaming  purposes — 
cannot  ordinarily  affect  this  question;  It  is 
xatber  from  the  cliaracter  of  the  playing  or 
game  which  Is  played  that  It  receives  Its  spe- 
cific designation"— and  the  cases  of  Estes  v. 
State  and  Stearues  v.  State  are  quoted  ap- 
provingly, and  this  later  opinion  was  render- 
ed by  the  same  learned  judge  who  rendered 
the  opinion  in  the  Whitney  Case,  and  thus  it 
is  seen  that  Judge  White  himself  in  the  Chap- 
pell  Case  virtually  overruled  his  opinion  in 
the  Whitney  Case,  and  we  cannot  be  expect- 
ed "to  go  back  Into  ancient  history"  and 
adopt  an  opinion  that  the  Judge  who  render- 
ed it  himself  overruled  it,  and  which  has 
not  been  followed  by  this  court  since  that 
time.  We  prefer  to  follow  the  law  as  laid 
down  by  Judges  Robola  and  Wheeler  and 
finally  adopted  by  Judge  White,  as  the  rea- 
soning In  those  cases  appeal  to  our  Judgment 
and  we  think  correctly  Interpreted  the  in- 
tent of  the  Legislature  In  enacting  the  Stat- 
ute. However,  in  the  Chappel  Case  it  Is 
said:  "Is  the  game  of  'craps,'  as  described 
above,  one  which  In  common  language  is  said 
to  be  played,  dealt,  kept,  or  «chlblted  by  a 
dealer  or  keeper?  We  think  clearly  not 
There  is  no  dealer  or  exhibitor  in  It  The 
game  Is  played  by  the  parties  throwing  dice, 
the  participants  In  the  game,  without  the 
Intervention  of  any  third  or  outside  party. 
All  the  defendant  did  was  to  collect  ftve 
cents  for  every  two  throws  by  the  players, 
evidently,  we  tMtOt,  a*  pay  for  the  we  of 
hit  dice,  and  not  for  table  feea."  This  was 
an  exceedingly  discriminatory  opinion,  hold- 
ing that  the  charge  was  made  tor  the  nse  of 
the  dice  solely,  and  no  part  of  same  was  for 
the  use  of  the  table  which  appellant  Isiept,  in 
that  case,  to  be  gambled  on.  However,  aaflne 
as  this  distinction  Is,  it  might  be  claimed  we 
shoald  follow  It,  if  It  was  not  against  the 
great  weight  of  authority,  both  In  this  and  in 
other  states.  In  the  Steames  Case,  supra, 
hereinbefore  copied,  it  was  said:  "If  a  party 
should  establish  In  his  house  a  table  for 
gaming  purposes,  and  carry  it  on  himself 
without  b^tlns  iip<Ht  It  himself,  but  to  ena- 
ble otbon  to  bet,  and  shonld,  instead  of 
dkarglng  a  perontace  upon  the  bets,  depend 
i^on  tile  oustom  of  tb*  betbm  at  hl>  bar, 


to  compensate  blm,  the  evil  would  be  no 
less,  because  he  perhaps  made  less.  He 
might  not  even  be  present  all  the  time  dur- 
ing the  playing — in  some  such  case  that  ' 
might  be  devised.  Here,  although,  according 
to  the  rules  of  such  games,  he  could  not 
strictly  be  said  to  be  the  keeper,  or  exhibitor, 
still  the  community  would  not  be  misled  by  . 
such  a  change  in  the  mere  mode  of  deriving' 
his  gains ;  and  it  would  be  said,  'in  common 
language,*  that  he  kept  or  exhibited  the  ta- 
ble. And  the  same  would  be  said,  doubtless, 
in  the  case  of  one  who  might  keep  such 
table  without  any  expectation  of  profit." 
Judge  Boberts  was  an  able  and  profound 
lawyer,  and  recognized  and  appreciated  that 
the  Intention  of  the  Legislature  was  to  sup- 
press gaming  tables,  and  he  gave  to  the 
statute  the  construction  that  would  effectu- 
ate that  purpose  and  intent  Not  only  was 
the  Chappell  Case  on  that  .point  directly  In 
conflict  with  the  earlier  opinions  of  Judges 
Roberts  and  Wheeler,  but  it  is  also  in  con- 
flict with  a  later  opinion  of  this  court  In 
the  case  of  Bell  v.  State,  32  Tex.  Cr.  R.  192, 
22  S.  W.  687,  where  it  was  held:  *'  'Craps.' 
Where,  on  a  trial  for  exhibiting  a  gaming 
table,  the  evidence  showed  that  the  game 
played  was  'craps' ;  that  it  was  played  upon 
a  table  of  a  certain  form  and  with  printed 
numbers  on  it  to  be  used  in  the  game,  which 
table  was  exhibited  to  attract  bettors;  that 
it  had  an  exhibitor  who  presided  at  and  kept 
his  money  upon  It;  that  all  the  parties  to 
the  game  threw  the  dice,  except  the  exhibit- 
or; that  all  bet  against  him ;  that  he  paid 
the  winnings  of  the  bettors,  and  took  all  the 
losses— held,  that  such  table  was  a  gaming 
table,  within  the  purview  of  articles  358  and 
359  of  the  Penal  Code." 

Thus  it  is  seen  that  both  by  the  earlier 
and  later  dedsions  of  this  court  It  Is  held 
the  facts  In  this  case  would  render  appellant 
guilty  of  exhibiting  a  gaming  table,  and  In 
a  still  later  case  (Bell  v.  State,  21  S.  W.  366) 
Judge  Davidson  held:  '^e  game  played  Is 
proved  to  have  been  *<a«p8.*  This  Is  not  a 
banking  game  under  the  statutes  of  this 
state."  And  yet  In  the  face  of  this  decision 
appellant  Insists  on  our  holding  that  "craps" 
Is  a  banking  game  under  the  statutes,  and, 
if  we  did  00,  and  he  was  prosecuted  for  that 
offouw,  he  would  come  b^ore  ub  and  insiat 
that  we  were  bound  by  thia  decision,  and, 
of  course^  must  not  permit  a  conviction  to 
atandt  and  thus,  by  quotbig  one  line  of  de- 
cisions, find  that  it  was  not  a  "gaming  ta- 
ble,"  and  by  another  line  that  it  was  not  a 
"banking  game,"  and  thus  go  "scot  free," 
although  he  does  not  deny  that  be  was  run- 
nhig  a  gambling  establishment  Again,  in 
the  case  of  Mohan  v.  State,  42  Tex.  Cr.  R. 
412,  60  B.  W.  D63,  this  court  held:  "Here 
Uie  evidoice  shows  that  the  parties  were 
playing  and  betting  at  craps  with  dice.  Jor- 
dan Wagoner  exhibited  the  game  and  took 
all  bets.  He  owned  the  tabl&  Now,  If  Jor- 
dan Wagoner  exhibited  the  game  and  took 
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all  bets,  and  the  parties  were  playing  crapa 
with  dice  and  bettii^  therein  against  tlie 
owner,  the  one  against  the  many,  wm  this 
not  a  table  or  banking  game?  Erldottly  It 
was.  •  •  *  We  think  the  proof  aaffl- 
denUy  abowa  It  was  a  gaining  toMo"— cit- 
ing Steames  State,  21  Tex.  693,  and  other 
cases,  thus  showtng  that  we  are  not  the  only 
one  who  has  delved  Into  "ancient  history," 
as  appellant  terms  the  opliUon  by  Judge 
Roberta. 

And  In  the  case  of  Harman  t.  State.  22  B. 
W.  l<038t  In  an  oiilnlon  by  Judge  Davldaon, 
this  court  held:  "Appellant  was  convicted  of 
keeping  and  exhibiting  a  laming  table.  Be 
exhibited  a  'crap  table,*  at  which  16  or  20 
persons  were  playing  or  betting.  The  table 
was  a  half  circle  In  form,  behind  which  he 
stood,  and  took  all  the  beta  from  the  jflAjea, 
who  were  standing  on  the  outer  side  of  the 
table.  The  table  bad  numbers  marked  on 
the  snrfftce.  Under  the  rules  of  the  game 
the  playwB  were  not  permitted  to  bet  against 
each  other,  but  only  against  the  keeper  of 
the  table  He  stood  on  one  side  of  the  table, 
with  his  money  and  chl^  before  blm,  and 
everybody  played  at  the  game  on  the  oppo- 
site side,  and  bet  against  him.  He  took  the 
money  lost  by  the  players,  and  paid  all  beta 
won  by  them.  This  was  clearly  a  gaming 
table.  Steames  v.  State,  21  Tex.  698;  Bell 
V.  State  (Austin  term,  1883)  32  Tex.  Cr.  R. 
187,  22  S.  W.  687.  The  judgment  Is  afBrmed. 
Judges  all  present  and  concnrrlng." 

The  court  was  then  composed  of  Judges 
DaridBon,  Hurt,  and  Slmklns,  and  this  opin- 
ion has  never  been  modified  nor  overruled, 
and  the  facts  as  recited  In  that  case  and 
the  facts  In  this  case  are  Identical.  The 
only  other  case  cited  by  appellant  as  bear- 
ing on  this  case  is  Webb  v.  SUte,  17  Tex. 
App.  206,  in  which  it  was  held  that  where 
a  person  who  kept  a  table  upon  which  was 
played  the  game  known  as  15  ball  pool,  he 
could  not  be  convicted  of  exhibiting  a  bank- 
ing game,  although  he  might  be  convicted  of 
exhibiting  a  gaming  table.  In  Cbappell's 
Case  it  was  held  that,  where  there  Is  no 
keeper  or  exhibitor,  a  man  cannot  be  con- 
victed of  running  a  gaming  table^  and  thus, 
if  we  follow  these  two  decisions,  there  would 
be  no  such  offense  as  exhibiting  a  table  under 
the  construction  given.  Because  If  It  had  a 
dealer,  keeper,  or  exhibitor,  It  is  a  bank; 
if  it  had  no  keeper,  dealer,  or  exhibitor,  it 
Is  not  a  gaming  table.  In  these  respects 
these  decisions  have  not  been  followed,  and 
we  prefer  to  follow  the  rule  as  laid  down  by 
Judge  Roberts  in  the  Steames  Case,  followed 
by  Judge  SImktns  In  the  Bell  Case,  rean- 
nounced  by  Jndgc  Henderson  In  the  Mohan 
Case,  and  declared  by  Judge  Davidson  In 
the  Harman  Case,  and  If  the  Harman  Case 
la  the  law,  there  can  be  no  question  that  the 
facts  in  this  case  render  appellant  guilty  of 
exhibltliME  a  gaming  table.  Not  only  do  oor 
courts  so  hold,  but  1^  reference  to  14  Am.  & 


Eng.  Bnc7*  of  Iaw,  TOT,  It  wBl  be  found 
tiiat  (he  great  wel^t  of  authority  so  holds. 
Many  caaes  are  there  dted  tliat  we  do  not 
deem  necessary  to  Copy,  but  merely  r^er  ta 
The  distinction  drawn  between  a  banking 
game  and  exhibiting  a  gaming  table  Is  that 
where  the  player  bets  or  pikes  at  the  ex- 
hibitor's gam^  and  does  not  participate  tn 
the  dealing  or  playipg,  It  a  banking  game; 
it  the  player,  In  addition  to  betting  or  piUng 
at  the  game,  also  deals  or  participates  In 
playing  the  game,  It  is  a  gaming  table.  This 
distinction  was  dearly  drawn  In  the  leadhig 
case  of  Steames  t.  States  siqira,  by  Judge 
Roberts,  and  has  berai  followed  by  tiita  court 
whoi  called  to  its  attention.  In  this  caa^  It 
bdng  undisputed  that  tiie  players  threw  the 
dice  and  appellant,  the  exhibitor,  did  not 
throw  dice,  but  only  echibited  the  table  and 
took  the  bets,  it  was  a  gaming  tablew 
The  motion  for  rehearing  is  overruled. 

DAVIDSON,  P.  J.  (dissenting).  The  Judg- 
ment herein  was  affirmed  during  the  preset 
term,  at  which  time  I  entered  my  lUssent 
An  opinion  has  since  been  written  overrul- 
ing a  motion  for  rehearing.  On  account  of 
certain  statements  in  the  opinion  on  rehear- 
ing I  have  thought  it  advisable  to  make  a 
few  further  observations. 

My  Bretliren  hold  that  under  the  testi- 
mony appellant  is  guilty  of  exhibiting  a 
gaming  table.  Under  my  view  of  the  statute 
and  wording  of  the  act  of  the  Legislature, 
my  Brethren  are  dearly  wrong.  Appellant, 
if  guilty  of  anything,  was  guilty  of  exhibit- 
ing a  banking  game.  The  evidence  seems  to 
be  uncontradicted  that  the  dice  were  thrown 
on  a  billiard  table,  and  the  etate  sought  to 
hold  appellant  guilty  under  the  theory  that 
he  was  the  banker  and  recdved  the  bets  and 
was  one  against  the  many,  under  the  ded- 
slon  In  the  case  of  Steames  v.  State,  21  Tex. 
692.  Article  558,  Revised  Criminal  Statutes, 
provides  that  "if  any  person  shall,  dlrecUy 
or  as  agent  or  employ^  for  another  or 
through  any  agent  or  agents,  keep  or  exhibit, 
for  the  purpose  of  gaming,  any  policy  game, 
any  gaming  table,  bank,  wheel  or  device  of  any 
name  or  description  whatever,  or  any  table, 
bank,  wheel  or  device  for  the  purpose  of 
gaming,  which  has  no  name,  or  any  slot  ma- 
chine, any  pigeon  hole  table,  any  Jenny  Llnd 
table,  ten  pin  alley  or  table  or  alley  of  any 
kind  whatsoever,"  etc.  It  will  be  observed 
from  reading  this  statute  that  the  Legisla- 
ture by  spedflc  and  positive  language  made 
the  exhibition  of  a  gaming  table  and  a  gam- 
ing bank  different  offenses,  and  oonsUtnted 
by  different  acts  to  be  proved  by  attendant 
facts  and  circumstances.  It  Is  all  sufficiently 
plain,  without  resorting  to  any  rules  of 
"te(Antcal"  construction  or  "technicaV  rules 
of  constmcUon,  that  the  Legislature  made 
and  constituted  "gaming  teble"  one  thing 
and  a  "banking  game"  another  thing.  That 
the  Legislature  had  a  right  to  do  this  la  not 
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to  be  qtieatloiied.  Hie  dlsttDctlon  betweoi 
gaming  table  and  banking  game,  wberever 
that  question  bas  come  before  the  court  for 
decision,  has  been  kept  In  view.  Some  of  the 
decisions  might  appear  at  first  llusb  to  be 
a  little  confusing;  but,  when  the  Issue  de- 
cided In  the  cases  Is  kept  In  view,  there  is 
DO  confusion.  Some  of  the  cases  In  regard 
to  a  game  of  crape  have  not  been  specific  in 
this  matter,  but  in  such  cases  I  tblnfc  it 
will  be  clearly  discoverable  that  the  decision 
was  drawing  the  distinction  between  the  old. 
fashion  "bead  to  bead"  game  of  craps  and 
a  game  played  where  there  was  a  dealer  or 
exhibitor,  or  at  least  "one  against  the  many." 
I  do  not  believe  any  of  these  declslona,  when 
properly  riewed,  are  In  conflict  wltb  each 
other. 

It  is  asserted  in  the  opinion  on  rehearing 
that  Whitney's  Case,  In  10  Tex.  App.  377, 
was  overruled  by  Cliappell  v.  State,  in  27 
Tex.  App.  310. 11  S.  W.  411.  I  do  not  under- 
stand the  reasoning  of  my  Brethren  by 
which  this  conclnsion  was  reached.  The  two, 
cases  by  any  fair  construction  or  Intendment 
are  not  in  conflict,  but  In  strict  barmony 
and  unison,  and  were  Intended  so  to  be.  It 
was  necessary  that  the  Whitney  Case  be 
drifted  from  In  order  that  the  Judgment  in 
this  case  should  be  affirmed.  I  cite,  in  sup- 
port of  the  correctness  of  the  views  here  ex- 
pressed, Whitney  ,v.  State,  supra;  Chappell 
V.  State,  supra ;  Webb  v.  State,  17  Tex.  App. 
206;  Shaw  v.  State,  36  Tex.  Or.  R.  894,  83 
S.  W.  1078:  Estes  V.  State,  10  Tex.  300.  I 
might  also  cite,  as  sustaining  my  views, 
Harman  t.  State,  22  S.  W.  1038,  and  BeU  v. 
State,  32  Tex.  Cr.  R.  187,  22  S.  W.  6S7.  and 
a  great  number  of  others.  Judge  Harper  In 
bis  opinion  cites  the  Harman  Case,  supra, 
as  sustaining  Ills  views.  I  wrote  the  opin- 
ion in  the  Harman  Case,  and  Judge  Slmkins 
wrote  the  opinion  In  tlie  Bell  Case.  An  in- 
spection of  the  Shaw  Case  and  the  Whitney 
Case  and  the  Chappell  Case  and  the  Webb 
Case,  and  the  facts  under  which  they  were 
decided,  will  ■bow  that  a  comparison  be- 
tween those  cases  and  the  Harman  and  Bell 
Cases  show  .absolutely  no  conflict  In  each  of 
those  cases,  under  the  facts,  the  game  exhib- 
ited was  held  to  be  a  gamlni  tabl&  The 
facts  are  revealed  by  each  one  of  those  cases 
in  which  that  mling  was  mada.  Take  the 
Harman  Case,  tor  Instance.  It  was  there 
said:  "Appellant  was  convicted  of  keying 
and  ea^bitlng  a  gamCng  table.  He  exhibited 
a  'crap  table,'  at  which  IS  or  20  persons 
were  i^ylbg  or  betting.  Hhe  table  was  a 
half  circle  In  fbrm,  behind  wblcb  be  stood, 
and  took  all  the  bets  from  the  players,  who 
were  standli^  on  the  outer  side  of  the  ta- 
ble. The  table  had  numbers  marked  on 
the  snrfacft  Under  the  rules  <tf  the  game, 
the  players  were  not  permitted  to  bet  against 
each  other,  but  only  against  the  keeper  of  the 
table.  He  stood  on  one  side  of  the  table, 
with  his  money  and  chips  before  him,  and 


everybody  idayed  at  the  game  on  the  op- 
posite side,  and  bet  against  him.  He  took 
the  money  lost  by  the  players,  and  paid  all 
bets  W(m  by  them.  This  was  clearly  a  gam- 
ing table."  Under  the  facts  stated  In  the 
opinion.  It  will  be  discovered  that  there  was 
a  table  made  expressly  for  the  purpose  of 
exhibiting  the  crap  game,  and  the  table  was 
so  exhibited.  It  was  made  and  exhibited 
for  that  purpose.  It  formed  a  part  of  the 
game.  In  that  It  was  kept  at  that  place  and 
exhibited  generally  for  the  purpose  of  peo- 
ple gambling  with  craps.  The  BeU  Case  was 
similar.  These  two  cases  evidently  held  this 
to  be  an  exhibition  of  a  gaming  table  by  rea- 
son of  the  fact  that  the  table  was  construc- 
ed  for  that  purpose  and  exhibited  for  the 
purpose  of  inviting  all  parties  who  desired 
to  bet  on  the  game  or  play  at  the  game  to 
do  BO.  This,  I  think,  brings  It  sufficiently 
within  the  definition  of  a  gaming  table,  and 
what  has  been  understood  to  be  a  gaming 
table,  to  justify  the  correctness  of  the  Har- 
man opinion.  But  the  facts  In  this  case  are 
in  no  way  similar  to  those  in  the  Harman 
and  Bell  Cases.  In  this  particular  case  the 
parties  went  Into  a  room  where  there  was 
an  old  billiard  table,  and  for  convenience 
sake  played  the  game  upon  the  billiard  ta- 
ble. This  table  was  not  exhibited  for  that 
purpose;  it  was  Just  accidentally  selected 
for  the  occasion.  If  simply  the  playing  of 
the  game  of  craps  with  "one  against  the 
many"  constitutes  a  gaming  table,  then 
wherever  the  game  Is  played,  the  one  who 
deals  or  manages  the  game  against  the  many, 
the  receiver  of  all  the  bets,  would  be  exhibit- 
ing a  gaming  table  anywhere  and  under  any 
circumstances.  A  bunch  of  n^oes  meeting 
in  the  open  woods,  carrying  on  tbelr  game 
at  night  by  the  light  of  a  tallow  candle,  sur- 
rounding the  man  who  was  doing  the  bank- 
ing, would  under  the  majority  opinion 
constitute  a  gaming  table  and  not  a  t)anking 
game.  The  surface  of  the  earth,  wherever 
such  game  occurred,  would,  under  the  rule 
of  the  majority  in  this  case,  constitute  a 
gaming  table.  The  writer  of  the  Harman 
Case  also  wrote  the  opinion  in  the  Shaw 
Case.  Under  the  facts  of  one  it  was  held 
the  party  exhibited  a  gaming  table;  in  the 
other  it  was  held  ttie  game  was  a  banking 
game.  These  matters  are  determined  by 
the  application  of  the  law  to  a  given  state 
of  facts. 

I  do  not  propose  to  pursue  this  matter 
further  than  to  say  that  the  construction 
placed  upon  the  statute  by  my  Brethren  ob- 
literates the  distinction  between  a  banking 
game  and  a  gaming  table  in  the  face  of  the 
declared  purpose  and  Intent  of  the  Legisla- 
ture to  make  them  different  games.  "Tech- 
nicalitiea"  have  been  resorted  to  to  destroy 
the  legislative  Intent  and  purpose  as  declar- 
ed by  positive  legislation,  and  this  in  the 
face  of  the  statute  (P.  O.  art.  9)  which  pro- 
vides that  "this  Code  and  every  other  law 
upon  the  subject  of  crime  which  may  be  en- 
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acted  Bball  be  constraed  according  to  the 
plain  Import  of  the  language  In  which  tt  la 
written^  without  regard  to  the  distinction 
usnallr  made  between  the  conatractlon  of 
penal  lawa  and'  laws  upon  other  subjects, 
and  no  person  shall  be  punished  for  an  of- 
fense which  is  not  made  penal  by  the  plain 
Import  of  the  wordS'  of  the  law."  The  plain 
Import  of  the  language  of  the  statute  (art 
S68)  is  that  any  person  who  shall  exhibit  a 
gam^wg  table  or  any  person  who  shall  ex- 
hibit a  banking  game  aAiall  be  guilty.  The 
two  games  are  different— made  so  by  legis- 
lative enactment.  This  Is  the  plain  Import 
of  the  words  used  by  the  Legislature. 
"TechnicaUtie*"  have  been  resorted  to  to  de- 
stroy the  plain  import  of  the  language  em- 
ployed by  the  Legislature  In  the  face  and 
positive  command  of  leglslatlTe  required  con- 
struction. 

Another  plain  proposition  has  been  violat- 
ed, and  it  ts  this:  That  all  rules  of  con- 
etmctlon  and  Interpretation  should  luihold 
the  purpose  and  intent  of  legislative  acts 
and  not  destroy  it. 

Without  pursuing  the  matter  further,  I 
state  the  above  as  some  of  the  reasons  why 
I  cannot  agree  with  my  Brethren  In  tbelr 
holding.  A  party  should  be  convicted  under 
the  law  as  it  is  written,  and  not  under  a 
law  substituted  by  ''tecKntcaUtiea." 

I  therefore  enter  this  as  my  dissent. 


OARVBB  ▼.  STATE. 

<Oinirt  of  Criminal  Appeals  of  Texas.   Nov.  1, 
1911.    On  Motion  for  Behearing, 
Jane  19,  1912.) 

1.  Cbimikai.  Law  (5  676*>— Receptiok  of 
ovidircb— nuubbb  of  wltnessbs. 

On  a  trial  for  homicide,  where  aceased  In- 
troduced 10  or  12  witnesses  to  testify  that  de- 
ceased was  a  violent  and  dangeroos  man  who 
would  carry  his  threats  into  execution,  and  the 
prosecuting  attorney  stated  that  he  would  not 
contest  this  question,  it  was  within  the  discre- 
tion of  the  court  to  refuse  to  permit  any  more 
witnesses  to  testify  on  this  point. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1608;  Dec.  Dig.  i  676.*] 

2.  CanftVAL  Law  fS|  763,  764*)— Trial— IK- 

STBUCTIONS— WkIQHT  OF  EVIDKNOB. 

iDBtnictions  on  a  trial  for  bomidde  that 
the  evidence  showed  beyond  controversy  that 
deceased  was  a  violent  and  dangerous  man, 
and  was  such  a  mas  as  might  reasonably  be 
expected  to  execute  threats  made  by  him,  and 
that  the  jury  should  regard  these  facts  as  ea- 
tablisfaed,  were  properly  denied,  being  charges 
on  the  weight  of  evidence,  especially  where  the 
state  did  not  contest  these  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Taw,  Cent  Dig.  H_  17S1-17^  1782,  1768, 
1770;  Dee.  Dig.  ||  T68,  764.*] 

8.  Cbihikai,  Law  (H  76S,  764*)— Tbul— IR- 

STBUOTIOITB— WFIQHT  OF  EVIDBNCI. 

A  charge  on  the  weight  of  evidence  bivor- 
able  to  accused  Is  no  more  authorised  than  one 
favorable  to  the  state. 

[EM.  Note.— For  other  cases,  see  Criminal 
L^w,  Gent  Dig.  »  17S1-1748.  1762.  1768, 
1770;  Dec  Dig.  H  768,  764.*} 


4.  CBI10NAI,  Law  {|  868*)— BviDHfOB— D«o- 

LARATIOnS  BT  INJURED  PERSON. 

Declarations  by  deceased  as  to  the  cause 
of  the  injuries  from  which  he  subsequently 
died,  made  to  a  phy^cian  within  half  an  hour 
after  the  injuries  were  inflicted,  and  while  be 
was  still  suffering  and  bleeding  from  bis 
wounds,  are  admissible  as  a  part  of  the  rtt 
gests. 

[Ed.  Note.— For  oQier  cases,  see  Grfaninal 
Law.  Cent  Dig.  U  806,  8U.  814  81%  820; 
Dee.  Dig.  |  866.*] 

5.  Cbemihax  Law  (|  1171*)  — Tbiai,— Coh- 
DucT  OF  Counsel. 

After  accused  bad  laid  a  foundation  for 
impeaching  a  state's  witness,  the  prose- 
cuting attorney  questioned  him  idative  to  shn- 
ilar  statements  before  the  grand  jury,  to  which 
objection  was  sustained.  The  prosecuting  at- 
torney then  stated  in  the  presence  of  the  jurr 
that  a  member  of  the  grand  jury  had  been 
summoned  as  a  witness  to  corroborate  H.,  bot 
in  view  of  the.  court's  ruliog  would  be  excused. 
Held,  that  this  statement,  although  improper, 
was  not  prejudicial  to  accused,  especially  where 
H.  was  afterwards  impeached,  thus  rendering 
the  testimony  of  the  member  w  the  grand  jniy 
competent  in  corroboration. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  S126.  8127;  Dec  Dig.  | 
1171.*] 

6.  CBiinHAL  Law  (S  820*)— TRZA]>-lNSTBtra- 

TIORB— llHGOUinTNICA'nBD  ThBSATS. 

A  refusal  to  charge  that  threats  by  de- 
ceased against  accused  not  commuaicated  to 
accused  should  be  considered  in  determining  the 
state  of  accused's  mind  at  the  time  of  the 
homicide  was  not  error  whete  the  court  cliarg- 
ed  that  threats  communicated  to  accused  and 
all  other  facts  and  circumstances  in  evidence 
Bhoiild  be  considered  in  determining  whether 
there  was  produced  in  accused's  mind  such  a 
degree  of  anger,  rage,  eta,  as  to  xednee  the 
killing  to  manslaughter. 

[Ed.  Noter-For  other  cases,  see  Criminal 
Li[w,  Gent  Dig.  |  2011;  Dec  Dig.  |  829.*] 

7.  Crimiwat,  Law  (J  814*)— Trial— Instbcc- 

TION8— UNCOICUUNICATBD  THREATS. 

Where  accused  did  not  claim  that  deceas- 
ed manifested  an  intention  to  assault  him.  and 
that  acting  on  such  apparent  danger,  he  killed 
deceased,  but  he  and  his  witnesses  all  testified 
to  an  actual  assault  by  deceased,  while  the 
state's  witnesses  testified  tiiat  deceased  neither 
assaulted  nor  did  any  act  manifesting  an  In- 
tention to  assault  bim,  a  refusal  to  charge  that 
threats  by  deceased  not  communicated  to  ac- 
cused should  be  considered  in  determining  wlw 
was  the  aggressor  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1821,  1838.  1S39,  1800; 
1865.  1883;  Dec  Dig.  |  ^4.*] 

8.  HouioiDE  (I  307*)— TsiAi^IirenuonoRB 
—Grade  of  Offense. 

Evidence  on  a  trial  for  homidde  Md  not 
to  require  the  submission  of  aggravated  assault 
[E)d.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  H  e3&-641:,DecrDig.  |  307.*] 

On  Motion  (or  Bdiearing. 
0.  HoinciDE   (I   112*)— Self- Drfkrsb—Pu- 

VENTINO  DIFFICULTT. 

Where  accused's  own  testimony  showed 
that  the  difficulty  between  him  and  deceased 
was  caused  by  hts  remark  with  reference  to 
deceased  that  he  would  not  let  any  son  of  a 
bitch  run  over  his  boy,  that  when  deceased 
asked  if  he  was  referring  to  him,  he  did  not 
deny  that  he  was,  but  drew  a  knife,  and,  when 
deceased  got  him  by  the  collar,  commenced  cut- 
ting bim,  and  entered  into  the  fight  with  metl. 
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accused  did  not  bave  the  perfect  right  of  self- 
defense  which  nould  jnstifj  Mb  conduct,  bat, 
At  most,  only  the  imperfect  right  which  would 
reduce  the  grade  of  offense  to  manslaughter, 
since  the  necessity  for  self-defense  was  caused 
his  own  insulting  language. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  145-lSO;  Dec.  Dig.  1  112.*1 

10.  Homicide   (|  S41*)— Retii^— Habiclb88 

KbBOR— TlfeTBDCnONS. 

Where  accused's  own  testimony  showed 
tfaa.t  be  provoked  the  conflict  with  deceased  by 
Us  insulting  language,  a  refusal  to  charge  on 
the  effect  of  uncommuuicated  threats  was 
harmless,  such  threats  being  material  only 
when  tba  pexfeet  il^t  of  self-defenw  !■  in< 
volved. 

[Ed.  Note^FoE  other  casea,  see  Homicide. 
Gent.  Dig.  {  721;  Dec.  Dig.  |  S41.*] 

11.  Cbiminal  Law  (|  1168')  —  Rbview  — 

HaBKUESS  EbBOB— LlUlTIKO  WITNESSES. 

Where  accused  provoked  the  difficulty  with 
deceased  by  insulting  lat^age,  the  court's  ac- 
tion in  limiting  the  numbier  of  witnesses  as  to 
deceased  being  a  dangerous  man,  likely  to  car- 
ry his  threats  into  execution,  was  harmless; 
accused'  not  baring  nnder  the  circomstances 
the  perfect  right  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liw.  Cent.  Dig.  »  8124.  8126,  8120-3186, 
3144;  Dec.  Dig.  S  1168.*] 

Appeal  from  District  Court,  Hill  Gonnty; 

F.  L.  Hawkins,  Judge. 

N.  M.  Carver  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Affirmed. 

W.  C.  Wear  and  Morrow  &  Morrow,  all  of 
Hlllsboro,  for  appellant  A.  M.  Frazler, 
County  Atty.,  T.  L.  gbnrtlefT,  Asst  Gonnty 
Att3r.,  B.  O.  Gall,  Collins  &  Gummlngs,  and 

G.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  Indicted  for 
murder  by  the  grand  Jury  of  HUl  county. 
Wbea  tried,  be  was  convicted  of  mandaugb- 
ter,  and  prosecntes  this  appraL 

[1]  1.  The  first  bill  of  exceptions  com- 
I^alns  that  the  court  erred  in  not  permitting 
the  defendant  to  introduce  otiier  and  addi- 
tional witnesses  to  prove  tiuit  the  reputation 
of  deceased  was  that  of  a  violent  and  dan- 
gerous man,  and.  If  he  made  a  threat  he 
was  a  man  calculated  to  carry  such  threat 
Into  execution.  The  appellant  introdnced 
some  10  or  12  witnesses  who  so  testified. 
When  the  cotirt  asked  the  prosecuting  attor- 
ney U  he  expected  to  introduce  any  testl- 
mony  on  this  issue*  he  stated,  in  the  pres- 
ence of  the  juzy,  that  he  would  Introduce  no 
wltneasea  on  that  subject  and  no  contest 
would  be  Joined  on  that  issue.  Inaunudi 
as  the  record  shows  that  the  prosecuting  of- 
ficers did  not  contest  this  issue,  there  was 
no  error  in  not  permitting  the  appellant  to 
pursue  this  question  further.  Some  discre- 
tion must  be  exercised  by  the  court  and 
when  appellai^  had  Introduced  a  number  of 
witnesses  on  this  point,  and  the  county  at- 
torney stated  he  would  not  contest  the  Is- 
sue, it  would  be  a  useless  consumption  of 
time  to  introduce  other  testimony  in  regard 
to  a  matter  wbldi  was  admitted  to  be  trae. 


[2,  S]  Neither  did  the  court  err  in  refusing 
to  give  the  special  diarges  relating  to  the 
weight  to  be  given  this  testimony.  The  ap- 
pellant requested  the  court  to  charge  the  ju- 
ry*. "The  evidence  In  this  case  shows  with- 
out controversy  that  Uie  general  reputation  of 
the  deceased,  John  Alford,  was  that  of  a  vio- 
lent and  dangerous  man,  and  you  will  tr^t 
that  as  an  established  fact  in  this  case,"  and 
"the  evidence  establliAes  that  John  Alford 
was  such  a  diaracter  as  might  reasonably 
be  expected  to  execute  a  threat  made  by 
him,  and  you  will  regard  that  t&ct  as  es- 
tablished in  this  case.*'  Both  of  these  chai^ 
68  would  have  been  ni>0D  the  wdght  to  be 
giv^  the  testimony,  and  the  court  is  no 
more  authorized  to  give  such  Instructions  in 
behalf  of  the  defendant  than  he  would  in 
favor  of  the  state.  But  the  request  for 
these  Instructions  would  indicate  that  appel- 
lant did  not  consider  this  a  contested  ques- 
tion, and,  in  the  absence  of  some  showing 
that  subsequent  to  the  time  the  state's  at- 
torney announced  the  state  would  not  con- 
test this  Issue  Bome  evidence  was  Introduced 
or  argument  made  by  state's  counsel  seeking 
to  minimize  this  admission,  yie  hold  the 
court  did  not  err  in  these  respects. 

[4]  2.  The  state  Introduced  Dr.  J.  B.  Dunn, 
who  detailed  a  statement  made  by  deceased 
on  the  night  of  the  difficulty.  The  appellant 
objected  to  this  testimony  (1)  on  the  ground 
that  It  was  not  shown  that  deceased  was  In 
a  dying  condition;  and  (2)  It  was  not  admis- 
sible as  a  res  gestae  statement.  It  was  not 
sought  to  admit  It  as  a  dying  declaration,  or 
a  statement  made  In  extremis,  but  the  claim 
was  that  It  was  a  res  gestae  statement.  The 
testimony  shows  that  the  physician  lived 
about  four  blocks  from  the  livery  stable  of 
deceased;  that  he  was  called  over  the  tele- 
phone and  started  when  a  carriage  came  aft- 
er him,  and  he  was  driven  to  the  stable,  and 
that  not  more  than  10  minutes  elapsed  from 
the  time  he  was  called  nntil  he  arrived  at 
the  stable;  that  he  was  called  within  a  half 
hour  after  the  train  passed  on  the  Cotton 
Belt  The  difficulty  was  shown  to  have  tak- 
en place  some  minutes  subsequent  to  the 
time  the  train  passed;  that  deceased  was 
lying  on  a  cot  when  he  got  there,  when  the 
doctor  asked  him,  "Why,  my  boy,  what  in 
the  world  Is  the  matter  with  you?"  when 
the  deceased  detailed  his  version  of  the  dlf- 
flcnlty.  The  testimony  shows  that  deceased 
was  cut  in  a  number  of  places,  and  was 
suffering,  and  subsequently  died,  from  the 
wounds  Inflicted  by  appellant  -  In  Castillo 
V.  SUte,  81  Tex.  Or.  B.  1112,  19  S.  W.  882, 
37  Am.  St  Rep.  794,  a  statement  made  a 
half  hour  after  the  occurrraoe  was  held  to 
be  admlsslMe  under  the  facts  of  tiiat  case, 
and  in  that  case  Judge  Davidson  quotes  ap- 
provingly the  case  of  Lewis  v.  State,  28 
Tex.  App.  201, 16  B.  W.  642.  26  Am.  St  Rep. 
720,  wherein  this  court  held:   "  'In  order  to 
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anuUtDte  declarattons  a  part  of  the  res  ges- 
tcB,  It  Is  not  necessary 'that  they  were  pre- 
cisely colncldoit  In  point  of  time  with  the 
principal  fact  If  tbey  sprang  out  of  the 
principal  fact,  were  vtdnntary  and  spontane- 
oua,  and  made  at  a  time  so  near  it  as  to  pre- 
clude the  Idea  of  deliberate  design,  tbey  may 
be  regarded  as  contemporaneona,  and  are 
admissible  in  evidence.*  See,  also,  Foster  t. 
State,  8  Tex.  App.  248;  Bootbe  t.  State,  4 
Tex.  App.  202;  Tooney.T.  State,  8  Tex.  App. 
452;  Stagner  t.  State,  9  Tex.  App.  441; 
Warren  r.  State,  9  Tex.  App.  619,  35  Am. 
Bep.  745;  Neyland  t.  State,  13  App. 
636;  Washington  T.  State,  19  Tex.  App^  621, 
63  Am.  Rep.  387;  Mclntorf  t.  SUte.  20  Tex. 
App.  83S;  Pierson  t.  State,  21  Tex.  App.  15, 
17  S.  W.  468;  Smith  t.  State,  21  Tex.  App. 
277,  17  B.  W.  471 ;  Powers  t.  State,  28  Tex. 
App.  42.  S  S.  W.  153;  Irfoy  t.  State,  25  Tex. 
App.  203,  7  S.  W.  705:  Fnlcber  t.  State, 
28  Tex.  App.  465,  IS  S.  W.  750;  Craig  t. 
State,  SO  Tex.  App.  619,  18  S.  W.  297.  In 
Lewis'  Case  the  conTiction  wu  for  murder, 
and  the  statement  of  the  deceased  ms  made 
to  two  witnesses,  at  dlflerrat  times,  from  a 
half  hour  to.  one  and  a  half  hours  after  the 
occurrence.  In  Fulcher*s  Case  the  statemrat 
of  the  wounded  party  was  made  about  30 
minutes  after  be  was  shot;  and  in  both 
cases  the  statements  wen  held  to  be  res  ges- 
tae. Lewis  T.  State,  29  Tex.  App.  201  [16  8. 
W.  642,  25  Am.  Bt  Rep.  720];  Fulcher  t. 
State.  28  Tex.  App.  465  [13  S.  W.  750]." 
Each  case  most  be  Judged  from  the  condi- 
tions and  drcumstances  in  evidence.  It  is 
not  so  much  the  lapse  of  time,  if  made  with- 
in a  reasonable  time,  as  the  drcumstances 
In  evidence  from  the  time  of  the  difficulty 
until  the  time  the  statement  Is  made,  and 
as  it  appears  in  this  case  tlu^t  a  physician 
was  called  In  bat  a  few  minutes  after  de- 
ceased was  cut,  that  he  was  suffering  end 
bleeding  from  the  wounds,  and  the  state- 
ment was  made  under  these  circumstances, 
we  hold  the  testimony  mB  admissible  as  a 
res  gests  statement 

[6]  3.  In  another  bill  of  exceptions  it  is 
made  to  appear  that  the  state  offered  to 
prove  by  the  witness  Bob  Horn,  when  the 
defendant  had  laid  predicates  to  impeach 
him,  the  statement  that  the  witness  made 
before  the  grand  Jory,  which  was  objected 
to  by  the  appellant,  and  the  objection  sus- 
tained by  the  court  State's  counsel  then 
stated  to  the  court  that  he  bad  a  member 
of  the  grand  Jury  summoned  as  a  witness 
whose  testimony  would  corroborate  Horn, 
but.  Inasmuch  as  the  court  had  sustained  the 
objection  to  permitting  Horn  to  thus  testify, 
he  would,  by  permission,  excuse  the  witness. 
This  statement  was  improper,  and  should 
not  have  been  made,  but  we  do  not  think 
the  Jury  could  have  been  influenced  thereby. 
It  was  but  an  Inadvertent  statement  made 
to  prevent  a  witness  from  remaining  longer 
In  attendance  on  court  Especially  would 
this  appear  not  to  be  harmful  when  subse- 


Quent  to  this  time  tiie  defendant  offered  tes- 
timony to  Impeach  the  witness  and  prove 
contradictory  statements.  The  state  would 
have  beoi  permitted  then  to  support  the  wit- 
ness by  the  testimony  by  the  member  of  the 
grand  Jury.  Long  t.  State,  17  Tex.  App. 
128;  WUliama  t.  SUte,  24  T^x.  App.  637,  7 
S.  W.  S33;  GampbeU  y.  State,  36  Tex.  Or.  B. 
16^  32  S.  W.  774,  and  cases  dteh. 

4.  All  the  other  grounds  rdate  to  errors 
claimed  In  the  charge,  and  the  failure  of  the 
court  to  give  special  instructions  reaoested. 
From  the  state's  standpoint  the  evidence 
would  show  that  appellant  and  deceased 
both  run  livery  stables  In  the  town  of  Hub- 
bard, and  both  customarily  had  conveyances 
to  meet  the  trains  for  the  purpose  of  carry- 
lug  passengers  and  baggage.  On  the  ni^  of 
the  difficult?  a  boy  employed  by  deceased 
and  a  son  of  appellant  both  got  hold  of  a 
suit  case  as  a  lady  came  off  the  train.  Ap- 
pellant's son,  at  the  Instance  of  appellant 
turned  loose,  and  deceased's  boy  went  off 
with  the  baggage.  Appellant  then  remarked, 
"I  am  not  going  to  have  Barney  [his  son] 
run  over  if  I  have  to  kill  every  son  of  a 
bitch  in  Hubbard,"  when  deceased  said  to 
him,  "Tou  do  not  mean  to  call  me  a  son  of 
a  bitch,"  when  appellant  pulled  bia  knife, 
and  deceased  said,  "I  see  yon  have  got  a 
knife.  I  have  not  got  anything,  but  if  yoa 
will  put  up  that  knife,  I  will  whip  you.  I 
think  you  are  the  dirtiest  coward  that  ev« 
walked  the  streets  of  Hubbard,  and.  If  you 
will  put  up  that  fcnife,  I  will  whip  you  in  a 
few  seconds."  Defendant  remarked,  "Do  it 
Ood  damn  you,"  and  run  oo  deceased  and 
began  to  cut  him,  when  deceased  began  back- 
ing off.  Defendant  followed  him  and  kept  on 
cutting  him.  Deceased  fell  after  backing 
some  distance,  when  appellant  got  on  bim 
and  stabbed  him  a  number  of  times. 

Dr.  Dunn  testified:  "When  I  got  to  him 
[deceased],  his  condition  was  bad.  He  was 
bloody  all  over,  and  blood  was  running 
through  from  the  cot  With  reference  to 
his  mental  condition,  he  was  perfectly  ra- 
tlonaL  He  told  me  something  about  the  dif- 
ficulty. He  said  that  the  difficulty  came  up 
about  a  transfer  and  went  on  to  tell  me 
about  it  He  s&Id  that  he  saw  Carver  had  a 
knife  in  his  hand,  and  he  said  be  put  his 
hands  up  that  way  [raising  bis  hands  up  In 
front  of  him],  and  told  Carver  that  he 
didn't  have  a  thing,  and  that  If  he  would 
put  up  the  knife  and  fight  him  fair,  he  would 
whip  him  In  30  seconds.  And  he  said  that 
Thad  Jones  was  standing  kind  of  between 
them,  and  that  he  did  not  knovr  whether 
Carver  pushed  him  out  of  the  way  or  run 
around  him,  but  that  he  come  around  Thad 
Jones  and  commenced  cutting  at  him,  and 
that  he  commenced  backing  and  bftcked  to 
the  railroad,  and  that  his  heel  bit  the  rail- 
road track  and  threw  him.  He  said  that 
up  to  that  time  he  had  been  using  his  left 
arm  fighting  off  the  knife,  and  that  he  had 
four  cuts  on  lils  arm  titiat  were  all  mads 
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before  he  feU.  and  the  cnta  In  his  body  were 
all  madu  after  he  felL  That  the  one  on 
his  neck  was  made  while  he  was  getting  up. 
He  said  that  he  had  no  use  of  his  left  arm 
by  this  time,  and  was  getting  up  on  his  right 
arm.  The  cat  on  the  back  of  his  neck  went 
in  abont  ^rliere  the  neck  joins  the  body  and 
come  np  to  about  the  edge  of  the  hair. 
He  said  he  was  in  a  half  sitting  posture 
resting  on  hts  left  hand,  and,  as  he  raised 
np,  the  cats  in  bis  left  side  were  made. 
The  two  in  his  left  side  were  made  as  he  fell 
or  about  the  time  he  fell,  he  said.  Those 
two  cats  were  kind  of  In  his  left  back.  One 
went  into  the  shoulder  ttlade,  and  the  other 
went  below  the  shoulder  blade,  Just  missed 
the  shoulder  blade.  I  investigate^  those 
wounds.  The  lick  that  killed  hUn — I  meas- 
ured it  with  my  hand,  didn't  take  a  tape  and 
measure  It,  but  pot  my  tuind  up  and  measur- 
ed it — it  was  about  five  inches  below  the  arm 
pit.  It  was  just  a  stab  wound.  I  didn't  see  the 
knife,  but  It  looked  like  an  ordinary  knife 
wound  and  went  to  the  hollow.  The  lick 
in  the  neck.  It  went  In  about  where  the  neck 
joins  the  body  and  came  up  about  2^  Inches 
to  the  bone.  That  was  the  only  bad  looking 
cut  he  had  to  look  at  It  It  went  to  the 
bone.  I  put  my  finger  in  It  and  felt  the 
bone.  There  were  two  stab  wounds  In  bis 
shoulder  blade,  one  went  above  It  and  the 
other  below.  The  one  under  the  shoulder 
blade  I  didn't  think  at  the  time  went  to  the 
hollow,  but  the  day  he  died  I  could  tell  by 
listening  that  It  did.  The  wound  that  killed 
him  was  this  wound  and  the  one  In  the  left 
side.  There  were  four  wounds  on  the  left 
arm.  They  were  all  stab  wounds.  One  of 
them  was  below  the  elbow  about  three  lach- 
es. I  think  It  went  to  the  bone.  He  had 
eight  wounds  In  all.  They  were  all  stab 
wounds  except  the  one  In  his  back.  [Wit- 
ness Is  handed  knife  heretofore  Introduced 
In  cTidence.]  This  knife  is  opened  by  a 
spring.  I  can  open  it  with  one  band.  This 
Is  a  deadly  weapon." 

Both  deceased  and  appellant  were  shown 
to  hare  had  lU  will  one  towards  the  other 
for  a  long  time  prior  to  the  difficulty,  grow- 
ing out  of  their  rivalry  In  the  Uvery  busi- 
ness and  oilier  matters.  One  or  two  witness* 
es  testify  to  threats  made  by  appellant, 
while  a  great  number  of  witnesses  testify  to 
threats  made  by  deceased,  a  number  of 
which  ware  communicated  to  appellant,  one 
Juat  two  days  before  the  difficulty. 

AppeUant's  Tereton  of  the  difflcnltgr  li  sub- 
stantially as  follows:  "While  I  was  down 
there  [at  the  depot],  I  was  talking  to  a  trar- 
ellng  man  about  a  drive  for  the  next  day, 
and  he  called  my  attention  to  the  boya,  and 
I  looked  over  and  my  boy  and  EUlrey  Bar- 
nett  both  had  hold  of  a  suit  case.  I  went  up 
to  tbem;  and  It  was  a  lady's  caa^  and  I  aak- 
ed  which  one  of  the  boya  got  It  first,  and  ^ 
told  me  she  didn't  know,  so  Mr,  Alford  was 
standing  there,  and  I  asked  him  which  got 
it  flrBt,  and  be  aald  that  HUrey  did,  and  I 


made  my  boy  turn  It  loose  and  Hilrey  taken 
the  suit  case  and  passenger.  That  was  be- 
fore the  train  left  When  I  made  my  boy 
turn  the  grip  loose,  he  said,  'Papa,  I  got  it 
first,'  and  I  told  him  to  go  on,  and  he  turned 
and  walked  off  and  commenced  crying. 
Right  at  that  time  I  did  not  have  any  fur- 
ther conversation  with  John  Alford  about 
the  matter.  After  the  train  bad  left,  I  was 
talking  to  Mr.  Sbelton  about  this  matter, 
and  Mr.  Alford  come  by  and  said  something 
to  me.  At  the  time  I  was  talking  to  Mr. 
Sbelton,  I  did  not  know  where  John  Alford 
was  until  he  spoke.  I  did  not  think  he  was 
on  the^  platform  or  about  the  depot.  I 
thought  he  had  gone.  He  had  walked  out 
towards  the  barn  I  thought,  and  I  was  talk- 
ing to  Mr.  Shelton  about  this  transfer,  and 
when  Mr.  Alford  spoke  was  the  first  time  I 
knew  he  was  there.  I  was  talking  to  Mr. 
Sbelton  about  the  way  this  came  up,  and  I 
told  him  I  wasn't  going  to  let  no  sou  of  a 
bitch  run  over  my  boy,  that  they  could  run 
over  me,  but  they  couldn't  run  over  my  boy. 
Immediately  after  I  said  that  I  saw  Mr.  Al- 
ford, and  he  asked  me  If  I  was  Insinuating 
that  he  was  a  son  of  a  bitch,  and  he  says,  'If 
you  say  that  I  am  a  son  of  a  bitch,  I  will 
whip  you  in  God's  holy  minute,'  and  started 
towards  me.  When  he  began  the  conversa- 
tion, I  think  be  was  about  12  or  10  feet  from 
me.  When  he  started  towards  me  and  said 
he  would  whip  me,  I  puUed  my  knife.  My 
purpose  in  getting  my  knife  was  to  keep  him 
from  killing  me.  My  reason  for  believing 
that  he  would  kill  me  was  that  he  had  told 
me  that  he  would  be  glad  to  weigh  a  ton 
in  my  collar,  and  several  people  had  told 
me  he  was  going  to  kill  me  the  first  chance 
be  got  With  reference  to  his  condition 
when  he  told  me  that  he  would  like  to  weigh 
a  ton  In  my  collar,  will  say  that  he  was  mad. 
Dr.  Pitts,  Ed  Porter,  and  W.  H.  Wlllmore 
were  some  of  the  people  that  had  told  me 
that  John  Alford  had  said  that  he  was  go- 
ing to  kill  me  the  first  cliance  he  got  I  had 
received  this  information  from  Dr.  Pitts  on 
Saturday  morning  before  this  happened— 
on  the  dth  of  July.  This  difficulty  happened 
on  the  11th  of  July,  on  Monday  night,  and 
the  conversatton  I  had  with  Dr.  Pitts  was  on 
Saturday  morning  of  the  9th.  It  had  been 
something  like  two  or  three  months  since  I 
had  received  the  infonbatlon  from  Ed  Por- 
ter that  John  Alford  liad  threatened  to  kill 
me.  Garter  Scrogglns  had  aliM  told  me  that 
Alford  bad  said  be  was  going  to  UIl  me.  He 
told  me  tliat  aome  time  before  the  city  elec- 
tion. I  think  the  city  deetlon  was  some 
time  in  April,  abont  the  lat  of  April  of  tbla 
year.  I  refM'  to  the  city  election  of  Hub- 
bard City,  for  the  Section  of  city  officers 
and  marshal.  John  Alford  and  Mr.  Ferris 
were  the  candidates  for  dty  marshal.  I 
voted  for  Ferris.  Wlllmore  communicated 
the  fact  to  me  that  AUbrd  bad  threatened 
my  life  sometUng  like  a  year  ago.  I  wa»  ao- 
toalnted  with  Joha  Alford'i  reputation  In 
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that  community  with  reference  to  whether 
he  was  a  peaceable,  quiet,  law-abiding  man, 
or  a  violent,  pugnacious,  dangerous  man. 
His  reputation  In  that  respect  was  bad.  I 
was  at  that  time  acquainted  with  his  repu- 
tation In  that  respect,  and  It  was  then  bad. 
From  my  knowledge  and  acquaintance  with 
John  Alford  and  from  my  knowledge  and  ac- 
quaintance with  his  reputation,  I  knew  that 
he  was  a  man  who  was  calculated  to  carry  a 
threat  Into  execution  If  he  made  it.  I  did 
believe  that  John  Alford  entertained  such 
feeling  towards  me  as  that  he  wanted,  to  kill 
me.  and  I  did  so  believe  at  the  time  of  this 
difficulty.  When  these  men  that  I  speak  of 
told  me  that  Alford  had  threatened  to  kill 
me,  I  believed  that  they  told  me  the  truth. 
When  Alford  started  towards  me  and  I 
pulled  out  my  knife,  he  says,  'I  see  you  have 
got  a  knife.  Put  It  up  and  I  will  whip  you;' 
and  I  told  him  that  I  knew  he  could,  hut 
that  I  had  the  knife  to  keep  him  from  whi[>- 
plng  me,  and  that  I  wasn't  going  to  put  it 
up,  and  he  walked  up  facing  me — Mr.  Jones 
was  on  ray  right  hand — and  he  walked  up 
and  hit  me  In  the  breast  with  his  hand,  and 
says,  'You  cowardly  son  of  a  bitch,  I  will  give 
you  the  knife  and  whip  you.'  And  he  grab- 
bed at  my  throat  with  bis  right  hand,  and  I 
hit  at  him  with  the  knife.  When  I  bit  at 
him,  I  hit  him,  I  think,  above  the  elbow  in 
the  muscle  of  the  arm.  After  that  time  we 
moved  about  John  crowded  me,  and  I  was 
afraid  for  him  to  get  hold  of  me,  and  I  back- 
ed  out  of  his  way.  The  reason  I  was  afraid 
for  him  to  get  hold  of  me  was  that  he  was 
so  much  better  man  than  I  was  that  I  knew 
If  he  got  hold  of  me  he  oould  do  anything 
he  wanted  to  with  me.  I  did  not  know  that 
he  did  not  have  a  weapon.  I  thought  he  did. 
I  thought  by  him  coming  onto  me  with  my 
knife  in  my  band  that  he  was  armed.  Mr. 
Alford  was  a  good  man  physically.  He 
would  weigh  about  185  or  190  pounds,  proba- 
bly 200.  At  that  time  I  had  knowledge  and 
had  seen  Mr.  Alford  demonstrate  that  he 
was  a  maJi  of  great  physical  ability,  and  I 
knew  that  he  was  a  heap  better  men  than  I 
was  because  he  had  whipped  me  once,  and  I 
had  seen  blra  knock  ever  so  many  fellows 
down.  I  had  known  of  him  using  a  weapon, 
A  six-shooter.  I  bad  heard  of  him  killing  a 
man.  At  ttie  time  I  struck  Alford  with  the 
knife,  my  purpose  in  using  it  was  to  keep 
him  from  killing  me.  During  that  flght  I 
think  I  backed  about  40  feet  It  Is  a  little 
bard  to  tell  how  that  flght  progressed,  and 
what  I  did  and  what  Alford  did.  We  were 
both  doing  our  best  so  far  as  that  is  concern- 
ed, and  I  was  backing  out  of  John  Alford's 
way,  and  we  backed  down  by  the  side  of  the 
depot,  and  John  ran  Into  me,  and  we  clindi- 
ed,  and,  when  be  clinched  me,  I  cut  blm  in 
the  side — of  course,  I  can't  say  just  where— 
and  Id  the  nedt.  When  he  clinched  me,  he 
was  standing  up.  He  run  at  me  and  throw- 
ed  his  arms  this  way,  and  bis  left  arm  went 
nnder  my  right  axm,  and  hla  rlgbt  arm  owe 


my  left  arm,  with  bis  head  sort  of  in  my 
breast,  and  I  just  struck  him  as  be  ran  Into 
me,  and  cut  blm  In  the  side  and  back  of  the 
neck — somewhere  In  the  side.  When  Wr.  Al- 
ford fell,  he  was  kicking  at  me.  He  just 
fell  down,  went  down  and  bacic,  with  his 
feet  up.   After  he  fell,  I  did  not  cut  him." 

Appellant  was  supported  in  hla  statement 
by  several  witnesses  that  deceased  attacked 
him  and  he  was  backing  off  from  deceased 
while  he  vras  cutting  him,  and  did  not  cut 
him  after  he  fell ;  while  a  number  of  wit- 
nesses for  the  state  testify  that  deceased  did 
not  attack  defendant,  but  that  when  deceas- 
ed remarked  If  be  (defendant)  would  put  up 
his  knife  he  could  whip  him,  appelant  made 
the  attack  with  his  knife,  and  followed  de- 
ceased as  he  backed  off  and  cut  him  while  be 
was  down. 

The  knife  used  by  appellant  was  shown  to 
be  a  spring-back  knife,  with  a  blade  from 
2^  to  3  inches  long,  while  deceased  is  shown 
to  have  been  unarmed  and  in  his  shirt  sleeves. 

As  almost  the  entire  motion  of  appellant 
is  an  attack  on  the  charge  on  self-defense 
and  the  charge  on  threats,  we  herein  copy 
that  part  of  the  charge:  "Upon  the  law  of 
self-defense  the  jury  Is  instructed  that,  wben 
a  person  Is  unlawfully  attacked  by  another 
in  sncb  a  manner  that  there  Is  created  In 
the  mind  of  the  person  so  attac^ied  a  reason- 
able expectation  or  fear  of  death  or  of  seri- 
ous bodily  injury,  then  the  law  excuses  or 
Justifies  such  person  in  resorting  to  any 
means  at  his  command  to  prevent  his  assail- 
ant from  taking  bis  life  or  from  Inflicting 
upon  him  any  serious  bodily  injury,  and  It 
is  not  necessary  that  there  should  be  actual 
danger  as  a  person  has  a  right  to  defend  his 
life  and  person  from  apparent  danger  as 
fully  and  to  the  same  extent  as  be  would 
bad  the  danger  been  real,  provided  he  acted 
upon  a  reasonable  apprehension  of  danger  as 
it  appeared  to  him  as  viewed  from  his  stand- 
point at  the  time,  and  In  such  case  the  party 
acting  upon  such  real  or  apparent  danger  is 
in  no  event  bound  to  retreat  in  order  to 
avoid  the  necessity  of  killing  bis  assailant 
If  you  believe  the  deceased  attacked  the  de- 
fendant in  such  a  manner  that  it  reasonably 
appeared  to  defendant  aa  viewed  from  bis 
standpoint  at  the  time  considering  all  the 
facts  and  circumstances  within  bis  knowl- 
edge, or  the  relative  strength  of  the  parties, 
that  he  was  In  danger  of  losing  bis  life,  or 
suffering  serious  bodily  injury  at  the  hands 
of  deceased  at  that  time,  and  that  defendant 
killed  deceased  under  such  reasonable  ap- 
prehension or  fear  of  death  or  serious  bodily 
injury  (if  any  such  apprehension  or  fear  be 
had),  or  if  you  have  a  reasonable  do.ubt  as  to 
whether  he  killed  him  under  such  drcnm- 
stances,  you  should  find  the  defmdaxit  not 
guilty.  Wben  a  person  accused  of  mnrdtf 
seeks  to  justify  himself  ou  the  ground  of 
threats  against  his  own  life,  be  la  pwmitted 
to  introduce  evidence  of  the  ttareata  made, 
but  the  same  Bball  not  be  regarded  as  afford- 
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ing  a  jnatiflcatlon  for  tlie  kllllnK,  unless  It 
be  shown  tbat  at  the  time  thereof  the  person 
killed  by  some  act  then  done  manifested  an 
Intention  to  execute  the  threats  so  made. 
And  If  the  person  accused  had  been  informed 
tliat  the  deceased  had  made  snch  threats, 
and  believed  it  was  true,  it  would  be  imma- 
terial whether  In  fact  the  deceased  had  or 
had  not  made  them.  If  you  beliere  that 
John  F.  Alford  had  made  statements  to  de- 
fendant Indicating  that  he  would  do  him 
bodily  harm,  or  that  defendant  had  been 
informed  by  others  before  the  homicide  that 
said  Alford  had  made  threats  to  kill  defend- 
ant, and  that  defendant  believed  it  was  tme, 
and  if  yon  further  believe  that  at  the  very 
time  defendant  killed  deceased  (if  he  did) 
the  said  Alford  did  some  act  which  viewed 
from  defendant's  standpoint  appeared  to  him 
to  indicate  or  manifest  an  intention  on  the 
part  of  deceased  to  carry  such  threat  or 
threats  into  execution,  and  that  defendant 
then  cut  or  8tabt>ed  deceased  and  killed  him, 
or  If  you  have  a  reasonable  doubt  as  to 
whether  he  killed  him  under  such  circum- 
stances, yon  should  find  the  defendant  not 
snilty.  If  yon  find  that  defendant  cut  or 
stabbed  deceased  more  than  one  time,  and 
you  find  that  he  was  Justified  under  the  law 
of  self-defense  or  threats  in  inflicting  the 
first  wound,  you  are  further  instructed  that, 
under  the  law,  he  Iiad  the  right  to  continue 
to  cut  or  stab  him  as  long  as  it  reasonably 
appeared  to  him  to  be  necessary  to  protect 
Us  life  or  person  from  danger.  Although 
yon  may  believe  that  deceased  had  made 
statements  to  defendant  indicating  that  he 
would  do  him  bodily  liarm,  or  that  defrad- 
ant  bad  been  informed  that  deceased  had 
made  threats  to  take  defendant's  life,  yet  If 
you  find  from  the  evidence  beyond  a  reason- 
able doubt  that  at  the  time  defendant  at- 
tacked deceased  with  a  knife  (if  he  did)  that 
deceased  had  not  done,  nor  was  doing,  any 
act  which  reasonably  appeared  to  defendant 
MM  viewed  from  his  standpoint  at  the  time 
to  indicate  or  manifest  an  intention  on  the 
part  of  deceased  to  then  carry  such  threat 
or  threats  into  execution,  then  in  snch  evait 
the  defoidant  cannot  Justly  himself  on  the 
ground  of  tbreata  against  his  own  U£e ;  and 
it  yon  find  from  the  evldenoe  beyond  a  reason- 
able doubt  that  at  the  time  dtfendant  com- 
menced to  cut  or  stab  deceased  wltb  a  tailf  e 
(Ubedld)tfaat  deceased  had  not  made^  nor 
was  maJdng  an  attack  upon  blm  In  such  a 
manner  as  that  It  reasonably  appeared  to  de- 
fendant as  rtowed  from  his  standpoint  that 
bis  life  or  person  was  In  danger,  tiien  the  de- 
fmdant  eotild  not  Justly  himself  on  the 
ground  of  adf-dtfense." 

tl>  7]  Appellant  contenda  that  the  evldenoe 
■bowed  threats  eommunlcat^  to  defendant 
and  threats  made  by  deceased  whlidi  were 
nncommonScated,  and  the  conrt  slionld  have 
givoi  In  cbarge  vedflcally  the  law  as  to 
both  onnmiinlcated  and  nnconuonnleated 
thraati.   Aroril""t  zeaossted  the  oonrt  to 


charge  the  Jury:  "If  you  believe  from  the 
evidence  that  the  deceased,  John  Alford,  had 
made  threats  to  take  the  life  of  defendant, 
or  to  do  him  serious  bodily  harm,  and  that 
such  threats  were  made  by  tiie  deceased 
in  the  presence  of  Jeft  Davis  and  Zaoger 
TomUn  and  Charles  UcKnlght  and  Tom  Wil- 
liams and  John  LaFevers  and  Carter  Scog- 
glns  and  Dr.  F.  M.  Pitts  and  W.  Will- 
more,  or  either  of  them,  then  you  will  take 
such  threats  Into  consideration  in  determin- 
ing whether  the  deceased  or  the  defendant 
was  the  aggressor  in  the  difficulty  which  re- 
sulted in  the  death  of  John  Alford."  Again, 
that  such  threats  should  be  taken  "Into  con- 
sideration in  determining  the  state  of  defend- 
ant's mind  at  the  time  of  the  diflQculty."  In 
connection  with  the  court's  charge  on  man- 
slaughter the  conrt  instructed  the  Jury:  **If 
you  believe  tlie  deceased  had  threatened  in 
defendant's  presence  to  do  him  bodily  harm, 
or  that  other  persons  had  informed  def^d- 
ant  that  deceased  had  made  threats  to  kill 
him,  defendant,  and  that  defendant  believ- 
ed such  Information  to  be  true,  whether  it 
was  true  or  not,  and  that  at  the  time  of 
the  killing  or  immedlattiy  before  it  the  de- 
ceased had  told  defendant  he  could  whip 
bim,  or  denounced  blm  as  a  coward,  or  bad 
done  any  other  thing,  or  said  any  ath&e 
words  to  defendant  which  considered  either 
alone  or  collectively,  or  in  connection  with 
any  previous  trouble  (if  any)  between  de- 
fradant  and  deceased,  or  in  connection  with 
any  previous  stat^eat  (If  any)  made  by  de- 
ceased to  defendant  Indicating  that  he  woold 
do  deftedant  bodily  barm,  or  In  connection 
with  any  threats  wliich  defendant  had  pre- 
viously been  informed  deceased  had  made 
to  take  bis  life  (if  he  had  l>een  so  Informed), 
if  from  any  or  all  of  such  things,  or  from 
all  of  the  facts  and  drcnmstances  in  evi- 
dence, there  was  prodnced  in  defendant's 
mind  such  a  degree  of  anger,  rage,  sudden 
resentment  or  terror  as  rendered  it  incapable 
of  cool  r^ectlfm,  and  you  farthw  b^eve 
that  sadi  conditions  or  drcnmstances  (If 
they  existed)  would  bsTe  produced  such 
state  of  mind  In  a  person  ol  ordinary  tem- 
per, and  that  while  in  such  eondltlim  of  mind 
(If  he  was)  the  defendant  cot  or  stabbed  de- 
ceased with  a  knife  and  thereby  killed  blm, 
th«i  there  would  be  ^adequate  cause*  to  re- 
duce the  killing  to  mantlanSbter,  U  yon  find 
that  snch  Ulllng  was  unlawfnL"  This  snd 
other  portions  of  the  char^  on  maudau^- 
ter  fully  tostrocted  the  Jury  that  they  should 
take  taito  consld»ation  all  ttireats  communi- 
cated to  defendant  and  other  Acts  and  cir- 
cumstances in  evidence  in  passing  on  the 
state  of  defendant's  mind,  and  time  was  no 
error  in  refusing  the  special  instructions  In 
so  far  as  th^  relate  to  that  theory  of  the 
case.  However,  it  is  Insisted  that  in  the 
charge  the  Jury  in  regard  to  nuoommuni- 
cated  threats  is  not  spedflcally  instructed 
that  tbey  should  be  considered  In  passing 
on  who  was  the  aggrMBpr  In  thla  caso^  de> 
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ceased  or  appellant  In  a  proper  case,  where 
a  Jury  must  determine  from  the  acts  and 
conduct  of  the  deceased,  If  it  appeared  to 
the  defendant,  as  viewed  fi*om  his  stand- 
point, that  the  deceased  was  then  and  there 
about  to  attack  him  and  acting  on  such  ap- 
parent danger,  he  killed  deceased,  such  Is 
the  law,  and  should  have  been  given.  But 
the  law  should  only  be  given  as  applicable 
to  the  evidence  In  each  case,  and  In  this 
case  there  was  no  evidence  calling  for  this 
character  of  a  charge.  Appellant  and  all 
Ilia  witnesses  testify*  to  an  absolute  assault, 
and  seek  to  Justly  on  an  actual  assault 
and  apparent  danger  from  the  assault  The 
state's  witnesses  testify  that  deceased  made 
no  assault  and  did  uo  act  manifesting  an 
Intention  to  do  so;  on  the  other  hand,  be 
said  only,  "I  can  and  will  whip  you  if  you 
win  put  up  your  knife,"  when  appellant  said, 
with  an  oath,  "Do  it,"  and  began  cutting  on 
him.  How  a  charge  on  uncommunlcated 
threats  would  aid  the  jury  In  determining 
which  set  of  witnesses  were  speaking  the 
truth  we  fall  to  see.  As  before  stated,  there 
was  no  conduct  or  act  of  deceased,  short  of 
an  attack,  testified  to  by  any  witness  which 
could  or  would  lead  defendant  to  believe  be 
was  about  to  aauiult  him,  If  In  fact  he  made 
no  assault 

At  the  request  of  ai^llant  the  court  In- 
structed the  Jury: 

"If  yon  believe  from  the  evldmce  that  the 
deceased  was  a  man  of  superior  strength  to 
defendant,  and  that  by  reason  of  such  su- 
perior strength  he  was  regarded  by  defend- 
ant as  able  to  do  him  serious  bodily  Injury 
or  kill  him  without  arms,  and  that  deceas- 
ed was  unarmed,  and  defendant  knew  of  said 
fact  if  it  was  a  fact  further  believe 
from  the  evidence  that  said  Alford  assaulted 
defendant  or  by  his  words  or  acts  produced 
in  the  mind  of  defendant  a  reasonable  appre- 
hension or  fear  of  assault  or  if  you  be- 
lieve from  the  evidence  that  defendant  had 
been  informed  that  deceased  had  threatened 
to  kill  him  or  do  him  serious  bodily  harm, 
and  that  at  the  time  of  the  difficult  de- 
ceased did  some  act  manifesting  an  Inten- 
tion to  execute  such  threat  or  threats,  and 
that  said  act  produced  a  reasonable  appre- 
hension in  defendant's  mind  that  deceased 
was  about  to  execute  said  threat  defendant 
had  the  right  to  defoid  himself  with  all 
necessary  force,  viewing  the  matter  from  his 
standpoint  in  the  light  of  all  the  surrounding 
facts  and  circumstances.  Including  the  char- 
acter and  reputation  of  deceased." 

"In  a  criminal  case,  the  burden  of  proof 
never  shifts  to  the  defendant  and  in  this 
case  the  burden  of  proof  remains  upon  the 
state  throughout  the  case  to  prove  an  anlaw- 
ful  killing,  and  the  burden  does  not  under 
any  circumstances,  shift  to  the  defendant 
to  prove  his  Innocence." 

These  chaises,  together  with  the  coortfs 
main  charge,  sufficiently  presents  every  the- 
017  of  d^oLdanf 8  dofcMot,  and  that  no 


harm  conld  have  or  did  result  to  d^endant 
In  falling  to  give  any  of  th^  spetKal  charges 
requested  is  manifest  In  the  verdict  of  the 
jury,  they  finding  him  gnllty  of  manslaugh- 
ter only.  The  deceased  In  this  case  was  in 
his  shirt  sleeves.  The  state's  witnesses  say 
he  told  the  defendant  he  was  unarmed,  bat 
defendant  says  he  did  not  hear  him  say  so, 
but  thought  he  was  armed,  but  even  he  testi- 
fies to  no  act  or  demonstration  that  could 
or  would  lead  one  to  believe  that  deceased 
was  about  to  draw  any  weapon  of  any  char- 
acter. His  testimony  and  the  testimony  of 
witnesses  in  his  behalf  show  only  that  de- 
ceased made  an  assault  on  him  with  his  na- 
ked hands.  All  the  evidence  shows  that  de- 
fendant received  a  bruise  of  no  character. 
The  court  in  his  charge  told  the  Jury,  if  the 
deceased  was  a  man  of  such  strength  aa  to 
lead  defendant  to  believe  that  from  such  as- 
sault SB  testified  to  by  appellant  and  his 
witnesses,  defendant  believed  his  life  was 
In  danger,  or  he  was  in  danger  of  snffering 
serious  bodily  injury,  he  should  be  acquit* 
ted.  This  was  as  favorable  as  any  evi- 
dence in  the  case  authorized  or  Justified. 

[I]  5.  Neither  did  the  court  err  In  not  sub* 
mitting  the  Issue  of  aggravated  assault  un- 
der the  evidence.  The  evidence  showed  tlint 
the  instrument  used  was  a  spring  back 
knife  with  a  blade  2%  or  3  inches  in  length, 
and  a  physician  with  it  in  his  hands  tes- 
tifies, "It  [the  knife]  is  a  deadly  weapon," 
and  no  witness  testifies  that  It  is  not  a  dead- 
ly weapon,  or  to  any  state  of  facts  which 
would  render  it  other  than  a  deadly  weapon. 
Appellant  In  his  testimony  says  he  tried  to 
keep  from  killing  deceased,  but  testifies  to  no 
state  of  facts  which  would  reduce  the  of- 
foise  to  an  aggravated  assault  He  says  in 
cross-examination:  "I  was  mad  at  Mm  when 
I  killed  him.  If  malice  means  to  be  mad 
at  him,  I  killed  him  with  malice  in  my 
heart  I  hated  him.  When  I  said  no  son 
of  a  bitch  could  run  over  my  boy,  I  was 
talking  about  John  Alford  or  any  one  else 
that  would  try  It  When  I  said  that  I  had 
John  Alford  in  mind  and  no  one  else  at 
that  time,  I  Just  said  no  son  of  a  bitch  and 
John  Alford  has  Just  done  it"  A  witness 
for  the  appellant  on  cross-examination  said: 
"Alford  [deceased]  and  Carver  [defendant] 
were  about  the  same  height  Alford  would 
weigh  about  ISO  or  190  pounds.  Carver  was 
about  the  same  size  when  the  killing  oc- 
curred." Taking  the  testimony  as  a  wholes 
there  Is  no  evldaice  which  called  for  a 
charge  on  the  Issue  of  aion^vated  assault 

6.  There  are  many  otha  assignments  <tf 
error  In  the  motion  for  a  new  trial,  but 
they  all  hinge  around  the  propositions  that 
the  court  committed  wror  tn  the  cha^  giv- 
en on  threats,  and  the  failure  of  the  coart 
to  give  fecial  charges  requested  both  on 
conununicated  and  uncommunlcated  threats, 
and  the  right  of  defendant  to  act  on  appar- 
ent  danger  as  well  as  actual  danger. 

As  we  tea  thia  caab,  take  as  tnts  all  the 
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teatimoiuy  of  detatdaiit  and  tbe  wttneoiM  In- 
trotoced  by  him,  tbelr  evideiice  wonld  duIea 
tlie  defendant  goilty  of  the  off^ise  of  which 
the  Jury  found  him  guU^.  A  man  In  Ida 
dilrt  aleerea,  according  to  their  testimony, 
attadks  d^endant  He  doea  not  draw  nor 
attempt  to  draw  a  weapon,  bat,  If  their 
Btatemeoits  are  true,  flghta  with  his  flats  and 
hands  alona  He  inflicts  no  injury  of  any 
character  or  Und  on  defendant  It  may  be 
that  be  tried  to  do  so,  but  we  do  not  tliink 
it  tlw  law  of  thla  state  that  one  man  can 
km  another  who  attacks  "him  with  his  naked 
luuMto,  nnless  it  should  be  ^own  there  was 
gnch  disparity  between  the  slse  and  strength 
of  the  two  persons  that  one  could  and  prob- 
ably m^ht  inflict  death  by  the  use  of  his 
hands.  In  this  case  the  evldoice  does  not 
show  any  such  disparity  in  strtttgth  and 
size,  and  yet  the  court  submitted  that  issue 
to  the  Jury  for  their  determination,  In  the 
special  charge  given  at  appellant's  request 
The  Legislature  has  made  It  the  law  of 
this  state  that  for  an  errot  or  an  omission  In 
the  charge  we  must  not  reverse  a  case,  un- 
less in  our  opinion  such  wror  was  calculated 
to  injure  the  rights  of  the  defendant,  and, 
as  we  read  the  evid^ice,  no  verdict  other 
than  the  one  that  was  rendered  by  the  jury 
could  or  should  have  been  rendered,  if  they 
believed  the  evidence  offered  on  behalf  of 
defendant.  If  the  testimony  offered  on  be- 
half of  the  state  had  been  taken  by  the  jury 
as  a  whole.  It  would  have  supported  a  ver- 
dict of  murder  In  the  second  degree. 

There  being  no  error  that  could  have  re- 
sulted in  injury  to  the  appellant,  the  Judg- 
ment is  affirmed. 

On  Motion  for  Rehearing. 

Appellant  has  filed  a  lengthy  motion  for 
rehearing  and  an  able  brief  thereon,  and 
we  hare  taken  time  to  again  carefully  study 
the  record  and  the  propositions  advanced  by 
appellant;  also,  to  read  the  many  authori- 
ties cited  by  appellant 

[9]  His  contention  that  one  has  a  right 
to  defend  against  any  character  of  assault 
upon  him  will  not  be  questioned  by  ua.  There- 
fore we  deem  It  unnecessary  to  discuss  the 
numerous  authorities  cited  upholding  the 
doctrine  that  one  has  a  right  to  act  In  de- 
fense of  his  person  when  wrongfully  assail- 
ed. However,  the  law  Is  different  If  one 
brings  on  the  difficulty,  or  Is  the  aggressor, 
or  the  difficult  Is  one  engaged  In  by  mutual 
consent.  That  part  of  the  original  opinion 
wherein  we  said,  "As  we  read  the  evidence, 
no  verdict  other  than  the  one  that  was  ren- 
dered could  or  should  have  been  rendered. 
If  they  believed  the  evidence  offered  on  be- 
half of  defendant,"  is  most  vigorously  assail- 
ed, and  it  Is  said  that  this  must  indicate 
that  the  court  did  not  consider  the  Issue  of 
self-defense  In  the  case.  To  determine  wheth- 
er the  defoidant  had  the  perfect  right  of 
self-defense  and  thus  Justify  his  conduct,  or 
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only  had  what  to  termed  the  Imperfect  right 
of  self-defense,  which  would  not  Justify  bat 
only  reduce  the  grade  of  offense,  we  must 
take  the  testimony  offered  in  his  behalf,  for 
by  thto  it  la  to  be  determined  whether  or 
not  any  given  defenslTe  Issne  is  In  the  case. 
The  defendant  himself  testified:  That  ttie 
difficulty  began  thus:  That  at  the  d^mt  his 
boy  and  HUrey  Bamett  were  having  trouble 
over  a  salt  case,  botti  having  hold  of  It 
That  he  asked  Mr.  Alford,  the  deceased,  who 
got  it  flrst)  and,  being  informed  ttiat  Hllrey 
^had  done  so,  he  caused  his  son  to  turn  it 
loose,  when  his  son  said,  "Papa,  I  got  It 
first."  After  the  train  left,  he  was  talking 
to  Mr.  Shelton  about  this  matter,  and  Ur. 
Alftird  came  by  and  said  something  to  him. 
At  the  time  he  was  talking  to  Shdton  he 
did  not  know  where  Mr.  Alford  was  until  be 
spoke.  Tliat  he  thought  Alford  had  walked 
off  toward  the  stable,  and  when  he  spoke  was 
the  first  time  he  knew  he  was  there.  He 
says  he  told  Mr.  Shelton  he  was  not  going  to 
let  no  son  of  a  bitch  run  over  bis  boy — 
that  they  could  run  over  him,  but  could  not 
run  over  the  boy.  Alford  asked  him  if  he 
was  insinuating  that  be  (Alford)  was  a  son 
of  a  bitch,  and  remarked,  "If  you  say  I  am 
a  son  of  a  bitch,  X  will  whip  you  in  God's 
holy  minute,"  starting  towards  him.  That, 
when  Alford  started  towards  him,  he  pulled 
out  his  knife,  and  Alford  said:  "I  see  you 
have  a  knife.  Put  it  up  and  I  wUl  whip 
you."  That  he  told  Alford  he  knew  he  could 
do  that,  but  had  the  knife  to  keep  him  from 
whipping  him  and  that  he  was  not  going  to 
put  it  up,  when  Alford  hit  him  in  the  breast 
with  his  hand,  and  said,  "You  cowardly  son 
of  a  bltoh,  I  will  give  you  the  knife  and  whip 
yon,"  and  grabbed  at  his  throat  when  he  cut 
him.  That  is  the  way  he  details  tbe  begin- 
ning of  the  difficulty  on  direct  examination. 
On  cross-examination  he  said:  "I  was  mad 
at  John  Alford  wh^  I  killed  him.  If  malice 
means  to  be  mad  at  him,  I  killed  him  with 
malice  In  my  heart.  I  was  mad  at  him,  and 
I  had  been  mad  at  him  for  some  time.  When 
I  told  Bankston  that  I  didn't  want  to  get 
into  trouble  with  John  Alford  because  I  owed 
the  First  State  Bank  97,000  or  |8,000  I  was 
mad  at  Alford.  I  had  malice  and  enmity  In 
my  heart  towards  John  Alford  then,  and  I 
had  both  when  I  killed  him.  I  hated  him. 
When  I  said  no  son  of  a  bitch  could  run 
over  my  boy,  I  was  talking  to  Shelton,  and 
I  was  talking  about  John  Alford  or  any  one 
else  that  would  try  to  do  It  When  I  said 
that,  I  bad  John  Alford  on  my  mind  and  no 
one  else  at  that  time.  I  can't  name  any  one 
else  I  had  In  mind  when  I  said  that  I  just 
said  no  son  of  s  bitch,  and  John  Alford  bad 
just  done  it  He  was  the  only  man  I  had  on 
my  mind  whea  I  made  that  remark  to  Ed 
Shelton." 

Thad  Jones,  a  witness  for  defaidant*  tes- 
tified: "As  nnr  as  I  can  recollect,  what 
Carver  said  was,  'Anybody  can  ran  over  me, 
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but  no  damn  son  of  a  bitch  can  run  over  my 
<MldTen;'  and  Alford  said.  'You  don't  in- 
Btnuate  that  I  ain  a  son  of  a  bltdti,  or  any- 
thing like  that,  do  you  7*  and  then  he  saw 
the  knife,  and,  when  he  aaw  the  fcnUe,  he 
says,  'Cairer,  pat  up  that  knife;'  and  Gar- 
ver  says,  'John,  I  can't  do  It;'  and  Alford 
says,  'Tou  dlrtj  coward,  yon  haven't  got 
nerve  enough  to  use  It;  put  It  up  and  I  will 
beat  hell  out  of  you:'  and  Carver  says,  'I 
can't  do  It;  I  can't  fight  you  fair;'  and  I 
had  my  left  hand  on  Carver's  right  ahoalder, 
and  Alford  advanced  and  grabbed  Oarvep 
that  way,  and  says,  'You  God  damn  son  of 
a  bitch,  I  will  whip  you  and  give  yon  80 
knives  ;*  and  they  began  to  fight"  On  cross- 
examination  he  testified:  "The  first  roan  X 
heard  talking  at  the  beginning  of  that  dif- 
ficulty was  Carver,  and  I  testified  that  I 
did  not  know  what  he  said,  but  that  X  knew 
he  meant  trouble.  I  knew  he  was  mad  at 
somebody,  and  It  seemed  like  he  meant  to 
have  trouble.  I  heard  Newt  Carver  say  no 
son  of  a  bitch  could  run  over  his  diUdren. 
Before  I  heard  Carver  say  that,  he  and  Al- 
ford had  been  passing  words  back  and  forth. 
They  never  did  quit  talking  from  the  time 
he  started  until  the  fight  b^^  From  the 
time  that  Newt  Carver  said  no  son  of  a 
bitch  could  run  over  his  cliildren  they  never 
had  quit  talking  back  and  forth.  Alford 
was  close  to  Carver  when  he  said  that,  and 
the  controversy  was  then  going  on.  John 
bad  not  gone  off  when  Carver  said  that — ^had 
not  left  there.  He  was  right  there,  and 
Carver  was  talking  to  him  before  he  made 
that  remark.  That  was  not  the  first  abu- 
sive language  that  has  passed  between  ei- 
ther one  of  them.  Abusive  language  bad 
been  passin;;  all  along.  Both  of  them  had 
used  curse  words  before  that  time,  but  that 
was  the  first  son  of  a  bitch  that  I  heard 
passed,  and  Carver  passed  It,  and  at  the  time 
he  passed  It  he  was  then  engaged  in  a  con- 
troversy with  Alford,  and  John  Alford's  re- 
ply was  that  be  must  not  Insinuate  that  he 
was  a  son  of  a  bitch,  and  when  he  said  that 
he  walked  up  closer  to  Carver.  X  did  not 
see  Carver  get  his  knife,  but  he  had  It  in 
his  hand  open  at  that  time  and  I  saw  It 
After  that  I  did  not  hear  Alford  say  any- 
thing about  not  being  armed.  It  la  not  trad 
that  Carver  shoved  me  back.  I  had  hold  of 
Carver.  I  don't  know  how  he  got  loose,  but 
when  they  went  together,  both  of  them 
knocked  me  out  of  the  way.  I  don't  know 
which  one  of  them  hit  the  first  lick,  after 
Alford  grabbed  at  him  they  went  together. 
I  don't  know  whether  Carver  said,  'God 
damn  you,  do  it,'  or  not  He  said  something 
to  that  effect  My  beat  recollection  Is  that 
that  is  what  he  said.  I  saw  blood  there 
next  morning  from  rlgbt  about  where  the 
fight  began  to  the  place  where  Alford  fell." 

Ed  Shelton,  a  witness  for  defendant  t^- 
tlfied:  "I  was  present  at  the  Cotton  Belt 
1>epot  on  the  night  of  the  11th  of  July  last 
when  a  difficulty  took  place  between  Newt 


Carver  and  John  Alford,  and  I  heud  uid 
saw  a  part  of  that  difBculty.  I  had  come  In 
on  the  Cothm  Belt  train  from  Waoo  tJiat 
night  The  first  time  I  noticed  Mr.  Garrer 
I  saw  him  go  up  to  whore  m  lady  was  and 
directly  be  came  back.  He  went  only  a 
short  distance,  something  like  20  or  80  feet 
At  that  time  all  the  persons  X  noticed  rifl^t 
there  was  Thad  Jones,  Mr.  Carver,  and  my- 
self. After  Mr.  Carver  had  been  up  to  die 
lady  and  come  badt,  he  made  tbe  remarii 
that  there  wasn't  no  son  of  a  bitch  going 
to  run  over  bis  children,  and  he  was  neaxor 
to  me  than  he  was  anybody  els^  and  I  <Udnt 
know  but  what  he  meant  me  or  anybody  elae; 
Alford  was  there  when  he  made  that  state- 
mentt  somethlx^  like  16  or  80  feet  away. 
When  Carver  said  that,  Alford  UHO.  him  If 
he  was  throwing  that  at  blm  by  God  he 
wouldn't  take  It,  and  he  vnilked  up  to  Newt 
from  where  he  was  standing.  Wlien  he 
walked  up  to  Newt,  he  oonmunced  cursing 
him,  and  I  don't  remember  what  be  did  say. 
He  told  him  that  be  saw  he  had  a  knife, 
and  called  him  a  Ood  damn  dirty  stm  of  a 
bitch,  and  told  him  he  didn't  have  nwre 
enough  to  use  it  and  to  put  it  up,  and  be 
would  fight  him  fair,  and  Carver  told  him 
no.  he  wouldn't  fight  him,  and  would  not 
put  the  knife  up,  and  then  Alford  told  him 
he  could  whip  him  if  he  did  bare  a  knife, 
and  went  on  to  curse  him,  and  told  him 
he  didn't  have  nerve  enoiq^  to  use  It,  and 
that  he  would  whip  him  in  leas  time  than 
It  takes  to  tell  it  and  aort  of  shoved  Newt 
Carver  In  the  breast  and,  wboi  be  did,  tSOLt 
Thad  Jones  had  hold  of  Carver's  left  arm, 
and,  when  he  told  him  he  would  wb^  blm  in 
less  time  than  it  takes  to  tell  It,  Garrer  told 
him  to  do  it  and  Jertced  loosb"  On  cross- 
examination  he  testified  that  Just  btfore 
they  went  together  Alford  told  Carver  to 
put  up  the  knife,  and  told  him  he  could  whip 
him  anyway,  when  Carver  said:  "God  damn 
you,  do  It"  He  further  testified  that  he 
was  a  partner  of  Carver,  and  went  away 
with  Carver,  and  left  Alford  lying  on  tlw 
ground.  This  is  the  testimony  of  defoid- 
ant  as  to  the  beginning  of  the  difflcultr. 

The  deftedant  proved  numerona  threats 
made  by  deceased,  and  the  record  discloses 
in  tbe  testimony  for  the  state  and  defmd- 
ant  that  the  feeling  of  each  toward  the  oth- 
er was  exceedingly  bitter,  and  bad  been  for 
some  time. 

Bob  Horn,  a  witoess  for  the  state,  testi- 
fied: "I  noticed  the  boys  standing  there 
:  pulling  at  the  grip,  and  I  went  In  to  the 
express  office,  and  when  I  came  out  I  heard 
John  Alford  say,  Ton  needn't  Insinuate.  I 
am  no  damn  son  of  a  bitch.*  I  don't  know 
who  he  was  talking  to.  The  remark  I  first 
heard  was:  'I  am  not  going  to  he  ran  over 
by  no  damn  son  of  a  bitdL'  Carver  said 
that,  and  I  don't  know  what  else  passed.  I 
walked  on  out  to  those  posts  there,  and  they 
were  squabbling.  I  couldn't  hear  what  tbey 
said,  and  Jones  and  Shelton  were  talking  to 
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tbem  and  tcyiiig  to  get  tbem  not  to  have 
any  racket  So  John  AUord  aaid,  'Carrer, 
put  ap  tbat  knife,  and  I  will  whip  you  In 
40  seconds;'  and  Carver  ran  Ma  hand  down, 
and  I  saw  he  had  a  knife  in  his  hand  about 
that  long  [2%  Inches].  John  Alfotd  says* 
'Carrer,  do  you  know  what  I  think  about 
you?  I  think  you  are  the  dlrtieet  coward 
that  ever  walked  down  the  streets  of  Hub- 
bard City;'  and,  when  he  said  that,  *  Newt 
commenced  cutting  at  him  and  John  tbrowed 
up  his  hand,  and  they  were  flgbting  until 
John's  heel  caught  on  the  rail,  and  he  fell 
backwards,  and  C^ver  Jumped  on  him  and 
stabbed  him  twIoe»  and  3cas»  ran  up  and 
cai^ht  him." 

Fred  Bice,  a  wUness  for  the  state,  testl- 
fled:  "I  was  present  at  the  Cotton  Belt 
Depot  in  Hubbard  City  at  the  time  the  dif- 
ficulty came  up  between  N.  M.  Carrer  and 
John  Alford.  The  first  thing  I  heard  there 
ttiat  night  between  them  was  Mr.  Carver 
eaylitf,  *I  am  not  going  to  hare  Barney  ran 
over  If  I  have  to  kill  every  son  of  a  bitch  In 
Hubbard.'  And  Mr.  Alford  said  there  was 
nobody  trying  to  run  over  blm,  and  Mr.  Car- 
ver said  he  had  been  run  over  as  long  as  he 
was  going  to  be.  Mr.  Carver  said  that  HU- 
rey  had  tried  to  take  a  grip  away  from 
Barney  over  here  this  evening.  Mr.  Alford 
said,  'I  don't  know  anything  about  that,  I 
wasn't  over  here;'  and  Mr.  Carver  said  he 
wasn't  elUier,  but  he  knew  Hllrey  tried  to 
do  It,  and  Mr.  Alford  said,  'Ton  don't  mean 
to  call  me  no  damn  bod  of  a  bitch.*  And 
Mr.  GarvOT  pulled  his  knife  out  at  his  pocket 
and  heUA  Oie  knife  down  to  his  side,  and 
Mr.  Alford  says,  1  see  you  have  got  a  knife. 
Tou  know  that  I  havent  got  a  thing.  Put 
up  that  knife  and  I  will  whip  yon  fttir.' 
He  sajn,  1  think  yon  are  the  dirtiest  Qovrard 
that  e^r  waUced  down  the  streets  of  Hub- 
bard, and.  If  you  will  put  up  that  knife,  I 
win  whip  you  in  VT  spaces.'  He  said  he 
didn't  have  a  tiling,  and,  when  he  said  that, 
Mr.  Carver  made  a  run  at  him,  and  says, 
Do  It,  God  damn  you,  do  It,'  and  com- 
menced  cutting  him." 

Other  witnesses  for  the  state  testified  to 
substantially  the  same  thing,  and  the  res 
gestte  statement  of  deceased  wUl  be  tound 
In  the  original  opinion  being  detailed  by  Dr. 
Dunn. 

Under  soeh  state  of  tact^  what  is  tiie  law 
of  this  stotoT  In  Logan  t.  State,  IT  Tex. 
Cr.  AppL  CO,  Judge  White  says:  "If  the 
defendant  voluntarily  engages  In  a  combat, 
knowing  that  It  wlU  or  may  reBolt  In  death, 
or  some  serious  bodUy  Injury  which  may 
probably  produce  the  death  of  his  adversary 
or  hlmsdf,  or  by  his  own  wroivful  set 
brings  about  the  necessity  of  taking  the  life 
of  anotbev  to  prevttt  being  himself  killed,  he 
cannot  say  tbat  such  kiUing  was  in  hto  nec- 
essary s^-defense;  bnt  the  killing  will  be 
imputed  to  malice  by  reason  ^  the  wrongful 
act  wtaieb  brought  It  about"— citing  44  Tex. 
366»  in  which  Judge  Moore  says:    '^t  is 


manifest,  though  an  attack  was  made  by  de- 
ceased upon  defendant,  if  such  attack  was 
occasioned  by  his  own  wrongful  acts,  that 
appellant  can  be  held  to  have  acted  In  self- 
defense  In  resisting  It"  In  this  case  the 
first  thing  that  Is  Bald  or  done  that  occa- 
sions the  conflict  appellant  admits  and  all 
the  witnesses  state  was  the  remarlts  of  ap- 
pellant "that  he  was  not  going  to  let  no  God 
damn  son  of  a  bitch  run  over  his  boy."  Ap- 
pellant says  he  did  not  know  where  deceased 
was  at  that  time,  bnt  admits  tbat  he  was 
speaking  of  deceased,  was  mad  at  lilm.  His 
witness  Jones,  however,  contradlcte  him.  He 
fnrtber  says  that,  when  Alford  asked  him 
(appellant)  If  he  was  insinuating  that  he 
(Alford)  was  a  son  of  a  bitch,  be  runs  his 
hand  in  his  pocket,  and  takes  out  a  spring- 
back  Icnife  which  witnesses  describe  and, 
when  Alford  caught  hold  of  his  collar,  he 
cut  him  with  a  Imtte.  Applying  the  rules 
of  law  above  announced  to  this  recital  of 
facte  by  defendant,  can  he  claim  the  perfect 
right  of  self-defense?  Was  he  in  no  wrong? 
Were  not  his  words  and  acte  the  catise  of  the 
fatal  conflict?  If  so,  the  law  says  If  he  en- 
tered into  the  conflict  with  the  Intention  to 
kill  he  would  be  guilty  of  murder.  If  at 
the  time  he  had  no  Intention  to  kill,  but  was 
driven  to  the  necessity  of  taking  life  to  save 
his  own,  he  would  be  guilty  of  manslaughttf , 
In  Reed  v.  State.  11  Tex.  App.  617,  40  Am. 
B^  795,  Judge  White  says:  "But  the  right 
of  self-d^oise,  though  inalienable,  Is  and 
ahonld  to  some  extent  be  subordinated  to 
rules  of  law,  r^^ilatlng  its  proper  exercise, 
and  80  the  law  has  wisely  provided.  It  may 
be  divided  Into  two  gen^l  classes,  to  wit, 
perfect  and  Imperfect  right  of  self-def^ise. 
A  perfect  right  of  s^-defense  can  only 
obtain  and  avail  where  the  party  plead- 
ing it  acted  from  necessity,  and  was  wholly 
free  from  wrong  or  blame  in  occasion- 
ing or  producing  the  necessity  which  requir- 
ed his  action.  If,  however,  he  was  in  the 
wrong,  if  he  was  himself  violating  or  In  the 
act  of  violating  the  law,  and  on  account  of 
his  own  wrong  was  placed  In  a  situation 
wherein  it  became  necessary  for  him  to  de- 
fend himself  against  an  attack  made  upon 
himself  which  was  superinduced  or  created 
by  his  own  wrong,  then  the  law  justly  limits 
bis  right  of  self-defense,  and  regulates  it 
according  to  the  magnitude  of  his  own 
wrong.  Such  a  state  of  case  may  be  said  to 
Illustrate  and  determine  what  in  law  would 
be  denominated  the  Imperfect  right  of  sdf- 
defensa  Whenever  a  party  by  his  own 
wrongful  act  prodnoes  a  condition  tt  thbigs 
wherein  It  becomes  necessary  to»  bis  own 
safety  that  be  should  take  lUto  or  do  serious 
bodily  harm,  then,  indeed,  tiie  law  wis^ 
imputes  to  him  his  own  wrong  and  Ita  con- 
sequences  to  the  exteit  that  they  may  and 
should  be  considered  In  determining  tlte 
grade  of  cdfoise  which  but  for  such  acta 
would  never  han  ben  occaaloned."  In  F»- 
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ter  V.  State.  23  Tex.  App.  687,  5  S.  W.  228, 
Judge  Hart  approvingly  quotes  from  these 
decisions,  as  does  Judge  Davidson  In  Garter 
r.  State,  30  Tex.  App.  666,  17  S.  W.  1102,  28 
Am.  St  Bep.  944,  and  both  said  it  was  the 
law  as  laid  down  in  those  cases.  Again  In 
PollE  T.  State,  80  Tex.  App.  660,  18  S.  W. 
468,  Judge  Hurt,  In  discnsslng  a  case  similar 
to  this,  holds  that  "to  concede  to  the  fullest 
extent  the  witnesses  for  the  defense  gave  the 
correct  version  of  the  facts  in  the  case  noth- 
ing less  than  manslaughter  could  have  been 
the  result  from  an  honest  Jury."  See,  also, 
Casey  v.  State,  60  Tex.  Gr.  B.  302,  97  S. 
W.  496;  Sanders  t.  State,  50  Tex.  Gr.  B.  430, 
97  S.  W.  1046;  Pamell  v.  State,  60  Tex.  Gr. 
R.  426,  98  S.  W.  269;  Pedro  v.  State,  48  Tex. 
Gr.  R.  407,  88  S.  W.  233;  Brownlee  v.  State, 
48  Tex.  Or,  B.  412,  87  S.  W,  1163;  White  v. 
State,  28  Tex.  App.  164,  3  S.  W.  710;  Young 
V.  State,  41  Ter.  Gr.  B.  448,  55  S.  W.  331; 
Beard  v.  State,  47  Tex.  Gr.  B.  50,  81  S.  W, 
33,  122  Am.  St  Rep.  672;  Lahue  t.  State,  51 
Tex.  Or.  K.  163,  101  S.  W.  1008;  Keeton  v. 
State,  69  Tex.  Gr.  B.  316, 128  S.  W.  413,  and 
cases  <dted  therein.  Bat  it  may  be  insisted 
that,  as  appellant  aaya  be  did  not  see  de- 
ceased when  he  used  the  language,  "God 
damn  son  of  a  bitch,"  he  could  not  have  in- 
tended to  provoke  a  difficulty  of  any  char- 
acter In  using  it  If  we  concede  that  he  did 
not  know  Alford  was  In  hearing  of  his 
words,  which  Is  not  a  fair  conclusion  from 
all  the  evidence^  but  to  give  the  utmost 
strength  to  his  contention,  yet  when  Alford 
asked  if  he  meant  to  Insinuate  that  be,  Al- 
ford, was  a  son  of  a  bitch,  appellant  admits 
he  does  not  disclaim,  but  instead  draws  a 
knUe,  and  when,  as  he  says,  deceased  aa- 
•aolted  him,  he  readily  muaeei  Into  tba  con- 
flict and  cat  until  be  kUled.  To  admit  that 
deceased  waa  a  violent  and  dangerous  man, 
had  threatoied  appellant,  and  was  a  man 
catealated  to  can^  snch  threats  into  ezecn- 
Uon,  and  that  appelant  knew  all  these  fiuita, 
the  more  reason  it  waa  why,  vbm  asked  if 
he  meant  by  the  language  nsed  to  Inslniiate 
tbat  deceased  waa  a  son  vt  a  bitch,  to  have 
said  no,  if  he  did  not  mean  deceased,  U  he 
had.  DO  reference  to  him,  and  Uiere  would 
have  been  no  conflict  and  no  death.  On  the 
other  hand,  appelant  on  the  witness  stand 
admits  that  he  had  reference  to  deceased  and 
hated  him,  and,  wben  he  aAed  tiie  question, 
promptly  drew  the  knife,  and  our  law  says 
that  the  use  of  any  dangerous  weapon  or 
semblance  therectf  in  an  angry  or  tbreatenli^ 
manner  with  latent  to  alarm  anothv  comes 
within  the  meaning  of  an  assaolt  Had  de- 
ceased killed  appellant,  ther  drawing,  opt- 
ing, and  exMbitlon  of  this  knife  with  the 
state  of  feeling  existing  betweoi  them.  It 
would  be  daimed  that  he  acted  in  self-de- 
fense  when  he  struck  him,  and  certabily  two 
men  engagii^  In  a  combat  both  cannot  have 
acted  in  self-defense.  Our  conclusion  Is  that 
under  the  peculiar  facta  of  this  case,  taking 


Into  consideration  the  state  of  feeling  be- 
tween them,  and  their  previous  acta  and  con- 
duct, neither  can  Justify  their  conduct  on  the 
ground  tbat  they  were  acting  In  self-defense, 
for  it  certainly  cannot  be  said  that  neither 
had  been  gnllty  of  no  wrong  under  the  evi- 
dence. And  it  further  appears  that  when 
appellant  knew  deceased  had  heard  tJie  lan- 
guage, he  used,  he  made  ready  to  fight  and 
entered  into  it  with  zeal  as  soon  as  deceased 
struck  him  first  if  he  did  do  so,  as  contend- 
ed. In  the  case  of  King  v.  State,  13  Tex. 
App.  283,  Judge  Wlllson  says:  "Whenever 
a  party  by  his  own  wrongful  act  produces  a 
condition  of  things  wherein  It  becomes  ne*'- 
essary  for  his  own  safety  that  he  sbould 
take  life  or  do  serious  bodily  harm,  then 
the  law  wisely  imputes  to  htm  his  own 
wrong  and  its  consequences  to  the  extent 
that  they  may  and  should  be  considered  in 
determining  the  grade  of  offense,  which,  but 
for  such  acts,  would  never  have  been  occa- 
sioned." In  the  case  of  Pollock  v.  State,  32 
Tex.  Or.  B.  32,  22  S.  W.  19,  in  which  the 
facts  as  recited  sliow  the  appellant  In  that 
case  was  approached  by  Chas.  Moody,  and 
told  he  bad  to  take  back  what  be  had  said, 
which  he  agreed  to  do  If  another  would  also 
do  BO,  be  says  he  was  then  aaked  If  be  had 
called  John  Moody  a  son  of  a  bitch,  and,  an- 
swering In  the  affirmative,  he  was  struck, 
and  th^  fought  appellant  saying  he  did  not 
want  to  fight  In  applying  the  law  to  the 
facts  In  that  case,  Judge  Davidson  says: 
"liookinc  to  the  evidence,  the  defendant 
though  reluctanUy,  entered  into  the  combat 
with  some  seal,  waa  rough  in  his  remarks, 
and  Tigorons  in  his  efforts  during  the  fight. 
In  this  atUtode  it  la  Immatwial  who  atrui'k 
the  first  blow,  tor  both  are  guilty  of  an  af- 
fray. Self-defttiM  iB  not  an  issue,  and  de- 
fendant could  not  Justify  his  action  on  Ube 
ground  tbat  be  did  not  strike  the  first  blow." 

So  in  this  case,  while  it  may  be  said  to  be 
an  issue  who  stnidc  the  first  blow,  the  state's 
testimony  baring  appellant  make  the  first 
blow  with  a  knife^  and  following  deceased 
up  as  he  retreated,  yet  by  Ms  testtmcmy  he 
admits  he  used  InanlUng  language  In  regard 
to  deceased,  and,  when  aAed  it  he  meant  to 
apply  It  to  deceased,  gets  bis  knife  out  In 
his  bands,  and,  wtaoi  strndc  with  tbe  naked 
hands,  strikes  back  with  a  knife  and  con- 
tinues to  do  so  until  deceased  falls. 

[19,11]  App^ant's  language  was  tbe  mor- 
ing  cause  at  least  to  a  war  of  words,  and 
then  tbe  exhibition  of  bla  knife  was  the  pro- 
voking cause  for  an  immediate  conflict, 
which  he  readily  entered  into,  and.  tbla 
being  true,  we  think  there  was  no  s^-de- 
fense  in  the  case,  and,  taking  that  view,  it 
becomes  immaterial  wbether  or  not  the  court 
properly  presented  the  law  as  to  nncommunl- 
cated  threats,  for  we  hold  that  it  was  ap- 
pellant's words  and  conduct  on  that  occasion, 
vlewli^  It  from  the  standpoint  as  presented 
by  tbe  testimony  introdnced  In  liia  behalf. 
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that  was  the  proToklug  cause  of  the  Im- 
mediate conflict,  and  It  Is  only  In  a  case 
where  one  has  the  perfect  right  of  self-de- 
faise  that  the  law  of  uncommuulcated 
threats,  aa  they  might  ahed  light  on  who  be- 
gan the  difficulty,  wonld  be  material.  And 
the  aame  might  be  said  as  to  the  court  not 
permitting  additional  witnesses  to  be  Intro- 
duced as  to  deceased  being  a  person  of  vio- 
lent and  dangerous  dlspositicoi  and  one  like- 
ly to  carry  a  threat  into  execution.  The 
more  dangerous  a  man,  the  less  excuse  there 
would  be  for  one  to  use  language  and  con- 
duct himself  in  a  way  that  he  wonld  know 
from  the  nature  and  dlspoaltlon  of  the  man 
that  his  words  and  conduct  would  produce  a 
difficulty.  A  man  In  law  Is  h^d  responsible 
for  bis  acts,  and.  If  he  expects  to  claim  jus- 
tification, the  record  should  disclose  that  he 
is  guilty  of  no  wrong.  At  least,  the  failure 
to  permit  additional  witnesses  to  be  intro- 
duced as  to  the  character  of  deceased  would 
not  prevent  reversible  error,  as  be  was  found 
guilty  of  manslaughter  only,  there  being  no 
right  of  perfect  self-defense  In  the  case. 
However,  the  court  submitted  the  Issue  of 
self-defense,  as  shown  In  the  original  opinion. 
In  a  very  favorable  way,  and,  having  done 
so,  certainly  tbe  matters  complained  of,  as 
we  view  the  case,  present  no  reversible  er- 
ror. 

The  other  questions  being  so  fully  discuss- 
ed In  the  original  opinion,  we  do  not  deem  it 
necessary  to  do  so  again. 

The  moUtm  for  rehearing  Is  overroled. 

DAVIDSON,  P.  J.,  not  sttUng. 


BURNAM  V.  STATE. 

(Court  of  Oilmina]  Appeals  of  Texas.   June  6. 
1912.) 

1.  HOUICIDB  (j  2S4*)--MlTRDrB  IN  THE  SeC- 

osD  Deokeb— BviDENOB— SnmcixncT. 
Evidence  Aeld  to  sustain  a  conviction  of 
murder  In  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ii  533-638;  Dwi.  Dig.  |  254.*] 

2.  HOHICIDX  (I  181*)  —  BVIDKKCE  —  ADIOBSI- 
BXUTT. 

^Vhere  one  accused  of  murdering  bis  fa- 
ther-iD-la.w  offered  evidence  tending  to  show 
that  decedent  caused  accused  and  his  wife  to 
eepa.Tate,  the  state  was  properly  permitted  to 
tihow  that  decedent  approved  advice  given  her 
against  a  separation. 

[Ed.  Mote. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  383-385;  Dec  Dig.  i  181.*] 

S.  HoKiciDB  (I  181*)  —  Evidence  —  Aduishi- 

BILITT. 

Where  one  accused  of  murdering  his  Ur 
ther-in-law  was  permitted,  on  an  issue  whether 
decedent  caused  his  daughter  to  leave  accused, 
to  show  that  decedent  said  he  would  lather 
have  her  bear  a  dilld  by  a  negro  than  by  ac- 
cused, it  was  not  error  to  exclude  a  showing 
that  decedent  desired  an  abortion  performed  on 
bis  daughter. 

[Ed.  Note.— -For  other  cases,  see  Homicide, 
Gent  Dig.  H  883-385;  Dec;  Dig.  |  181.*] 


4.  HowciDB  (I  181*)  —  StvEDENOB  —  Aniaaai- 

BlUTT. 

^Vfaere  one  accused  of  murdering  his  fa.- 
ther>io-Iaw  was  permitted  to  show  facts  tend- 
ing ta  show  tbatt  decedent  caused  aocused'e 
wife  to  leave  him,  It  was  not  error  to  exclude 
testimony  that  decedent  knew  that  the  separa- 
tion was  going  to  occur,  and  was  wUling  to 
"marry  aa  a  pore  business  matter." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  883-836:  Dec  Dig.  |  181.*] 

6.  HoMioiDs  (I  181*)  — Evidence— Adkusi* 

BIUTt. 

One  accused  of  murdering  Us  father-in- 
law  was  not  entitled  to  show  his  own  attitude 
toward  bis  wife  on  an  issue  whether  decedmt 
caused  accused's  wife  to  leave  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  883-886;  DecDig;  1 181.*] 

6.  WiTNSaSES  (i  870*>-lHPXAOHirBNT. 

In  a  murder  tnai,  evidence  that  accused's 
uncle  gave  one  of  the  accused's  witnesses  a 
pair  of  shoes  was  admissible  for  the  state  to 
show  the  relation  existing  between  witness,  and 
accused's  family. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  1189 ;  Dec.  Dig.  |  870;*] 

7.  BoinciDB  (I  300*)- iNaTHtrcnoNs. 

In  a  murder  trial,  an  instmctlon  that  the 
fact  that  decedent  was  not  about  to  attack  ac- 
cused and  the  latter  was  In  no  danger  would 
be  wholl;  immaterial  was  properly  refused  as 
tending  to  mislead. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  11  614,  016-620.  622-630;  Dec  Dig. 
S  300.*] 

8.  Cbiuinal  Law  <|  829*)— Inbikdotionb— 

BXFUSair-UAITBB  COVESBD. 

Instructtons  covered  by  those  given  are 
property  refused. 

lEA.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  {  2011;  Dec  Dig.  |  829.*] 

9.  HoinciDx  (I  300*)— Thbeats— Evidence— 

SUFFICIXKCY. 

It  was  proper  to  refuse  to  instruct  that 
to  excuse  accused's  acts,  it  was  iM>t  necessary 
that  any  threats  by  decedent  were  seriously 
made,  if  accused  deemed  them  serious,  where 
all  threats  testified  to  were  serioosly  made,  if 
made. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  Si  814,  616-620,  622-630;  Dec  Dig.' 
S  300.*] 

Appeal  from  District  Court,  Wise  Gount>-; 
J.  W.  Patterson,  Judge. 

Roy  Bumam  was  convicted  of  murder,  and 
be  appeals.  Afflrmed. 

R.  B.  Carawell,  Robt  Garswell.  and  O.  V. 
Terrell,  all  of  Decatur,  for  appellant  G.  B. 
Lane,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  This  la  the  second  appeal 
In  this  case;  the  opinion  on  tbe  foimer  ap- 
peal being  found  in  61  Tex.  Gr.  B.  51* 
133  S.  W.  1045.  It  la  also  a  companion  case 
to  that  of  Ferr^  Bnmam,  the  opinion  in 
the  latter  case  b^ng  reported  In  61  Tex.  Gr. 
R.  616,  135  S.  W.  1175.  On  tblfl  trial  appel- 
lant was  again  convicted  of  murder  bi  tbe 
second  degree,  and  bis  punlsbment  assessed 
at  20  years*  conflnonent  in  tbe  state  peni- 
tentiary. 

[1]  The  state  In  this  ease  proved  1^  Jess 
McMillan  that  at  tbe  time  of  the  shooting 


•For  otiwr  esses  sM  ssom  toplo  and  ssetlm  HVMBBR  la  Dec.  Dig.  A  Aa.  Slf .  Kmt  Mo.  Ssrfas  *  Rspf  ladssss 
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deceased  waa  sitting  wltb  bla  hands  on  a 
desk  in  front  of  him;  that  appellant  walk- 
ed up  behind  deceased,  and  shot  him  the 
first  thne  about  the  crown  of  the  head,  and 
in  the  back  part  thereof;  that  apE>elIant 
fired  two  more  times,  shooting  deceased  as 
he  fell  backwards.  The  attending  physi- 
cian says  the  first  shot  entered  to  the  left 
of  the  central  part  of  the  head  and  ranged 
downward  In  the  neck,  the  next  entered  the 
front  part  of  the  head,  and  ranged  backward 
and  downward  while  the  other  passed 
through  the  lower  Up,  and  ranged  upward 
and  backward.  Other  witnesses  for  the 
state  In  the  main  corroborate  McMillan, 
and  all  the  testimony  shows  that  deceased 
was  sitting  down  a.nd  fell  backward  when 
shot;  the  only  difference  In  this  respect  be- 
tween the  testimony  for  the  state  and  de- 
fendant being  the  defendant  says,  as  he 
walked  up,  deceased  looked  around  at  him, 
let  his  right  hand  slip  off  the  bench  down 
by  his  right  side,  out  of  sight,  and  he 
thought  deceased  was  going  to  shoot  him, 
when  he  drew  his  pistol  and  fired.  Miss  Lis- 
senby  corroborates  defendant  Id  stating  that 
deceased  took  his  hand  off  the  desk,  and 
pnt  It  down  by  his  right  side  just  prior  to 
the  time  the  first  shot  was  fired.  It  was 
also  shown  that  deceased  was  armed  on 
this  occasion ;  after  his  death  the  pistol  be- 
ing found  Inside  the  waistband  of  his  pants. 

Witnesses  for  appellant  testify  to  threats 
made  by  deceased,  and  to  communicating 
these  threats  to  defendant  prior  to  the  night 
of  the  homicide,  and  the  evidence  would  In- 
dicate  a  bad  state  of  feeling  existing  be- 
tween them.  Appellant  had  married  a 
daughter  of  deceased,  moved  In  deceased's 
home,  and  had  planted  a  crop  on  deceased's 
place.  Deceased  was  a  widower,  and  had 
several  children  younger  than  appellant's 
•  wife  residing  in  the  house.  Trouble  arose 
between  deceased  and  appellant  over  the 
conduct  of  the  latter  toward  the  children, 
and  deceased  had  moved  out  of  the  house 
and  carried  the  younger  children  to  their 
grandmother,  leaving  appellant  and  his  wife 
In  possession  of  the  home  place.  After  some 
time  appelant  requested  bis  uncle  to  sell 
the  crop,  and  he  decided  to  move  to  Clay 
county.  He  and  his  wife  went  to  Clay  Conn- 
ie, and  appellant  made  arrangements  to 
live  with  his  (appellant's)  father,  in  Clay 
connty,  and  he  and  his  father  returned  to 
Wise  county  to  haul  his  household  furniture. 
Appellant  and  his  wife  began  to  pack,  when 
a  girl  came  and  told  appellant's  wife  that 
her  father  desired  to  see  her.  She  went  to 
see  her  father,  and  never  returned  to  her 
husband.  Appellant  then  went  to  Clay  coun- 
ty with  his  father  and  remained  some  days, 
but  he  says  his  uncle  was  unable  to  sell 
the  crop,  and  he  returned  to  Wise  county  to 
work  his  crop,  bringing  with  him  his  father's 
pistol  to  protect  himself,  which  was  the 
weapon  used  on  the  occasion  of  the  death  of 
Ut.  Moslw.   AftOT  appeUant's  i^um,  Mr. 


Mosler  and  appellant  had  met  once  before 
the  night  of  the  killing,  but  neither  had  any- 
thing to  say  to  the  other.  The  state  con- 
tends that  appellant  walked  in  the  cliurch, 
and  deliberately  shot  deceased  from  behind, 
when  deceased  had  bis  hands  in  open  view 
on  a  desk,  and,  after  he  had  killed  blm, 
walked  out  of  the  church,  reloaded  his  pistol, 
and  said  in  answer  to  a  question:  'There 
Is  a  man  taken  a  man's  wife  away  from  him 
a  little  while  back.  Don't  think  he  will  do 
it  any  more."  Appellant's  theory  is  that 
deceased  saw  him  (appellant)  come  in  the 
church,  when  be  dropped  bis  right  hand  off 
the  desk  out  of  appellant's  sight,  and,  in 
the  light  of  the  threats  communicated  to 
him,  this  was  such  a  demonstration  as  to 
lead  him  to  b^eve  his  life  was  in  danger, 
and  he  was  Justified  in  shooting;  that,  If 
not  justified,  deceased  was  the  cause  of 
his  wife  leaving  him,  and  this  with  the 
remarks  of  deceased  about  appellant,  as 
communicated  to  him,  was  sufilcient  to  re- 
duce the  offense  to  manslaughter.  There 
would  be  more  strength  In  this  latter  con- 
tention If  this  had  been  the  first  meeting 
after  the  separation,  but  the  evidence  dis- 
closes unquestionably,  in  fact,  appellant  ad- 
mits, he  saw  deceased  after  the  separation 
about  a  week  before  the  killing,  and  they 
were  within  a  few  feet  of  each  other.  In  fact, 
appellant  states  that  on  this  first  occasfon 
deceased  started  towards  him  when  be 
walked  away,  and  It  seems,  if  deceased's 
conduct  In  regard  to  the  8ei>aration  was  the 
moving  cause  of  the  killing,  It  would  have 
occurred  on  this  occasion,  for  deceased's 
wife  was  with  her  father  at  that  time  as 
well  as  on  the  occasion  when  appellant  did 
the  killing,  and  there  was  nothing  more  in 
this  respect  to  cause  anger  than  on  the  for- 
mer occasion.  However,  the  court  in  tiis 
charge  submitted  manslaughter  and  perhaps 
properly  so  nnd^*  the  evidence  that,  after 
be  had  met  deceased,  he  was  informed  by 
John  Hood  subsequent  to  that  time  that 
deceased  had  said  he  would  shoot  appel- 
lant before  his  wife  should  live  with  him, 
and  submitted  It  on  the  basis  of  every  con- 
ceivable cause  suggested  by  the  evidence  in 
the  case;  the  jury  finding  asafnst  this  con- 
tention. 

[2,  3]  The  testimony  of  events  just  after 
the  killing  ae&na  to  surest  that  appellant 
on  this  occasion  was  cool  and  collected,  and 
would  rebut  a  presumption  of  that  state  of 
mind  essential  to  reducing  an  offense  to 
manslaughter.  But  appellant  insists  that 
the  court  committed  several  errors  in  ad- 
mitting and  rejecting  testimony  as  bearing 
on  the  issue  of  manslaughter.  As  defen- 
sive matter  in  this  respect,  appellant  intro- 
duced a  number  of  witnesses,  and  adduced 
testimony  tending  to  show  that  deceased 
worked  to  bring  about  and  was  the  cause 
of  the  separation  between  api>el]ant  and  his 
wife.  The  state  then  Introduced  in  rebuttal 
Wee  Stephou  and  Jo^  Barney  who  testified 
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tiiat  on  the  day  appellant  and  bis  wife  sep- 
arated deceased  sent  for  them,  and  requested 
tbem  to  adTlse  Ms  daughter  in  r^rd  to  the 
matter.  Both  stated  they  advised  against  a 
separation,  and  that  deceased  approved  what 
they  said,  and  told  hla  daughter  that  they 
would  not  advise  her  wrong,  and  he  thought 
they  bad  given  her  good  advice.  If  It  was 
an  issue  In  the  case,  and  appellant  was  en- 
titled to  Introduce  t^tlmony  aa  to  the  state- 
ments,  acta,  and  conduct  of  deceased  for  the 
purpose  and  to  show  that  he,  deceased,  was 
the  moving  cause  of  the  separation,  then 
certainly  the  acts  and  conduct  of  deceased 
which  would  tend  to  show  that  he  was  not 
the  cause  would  be  admissible  to  be  given 
such  weight  as  the  Jury  deemed  it  entitled. 
And,  as  bearing  on  this  question,  the  defend- 
ant was  permitted  to  prove  by  Dr.  Rogers 
that  deceased  bad  said  to  him  (at  the  time 
of  inquiring  whether  or  not  his  daughter 
was  pr^nant)  "that  he  -would  rather  his 
daughter  would  bring  a  child  from  the  coal- 
est  black  nigger  in  the  state  than  bring  a 
child  by  Roy  Bumam"  (appellant),  and  call- 
ed him  a  damn  son  of  a  bitch.  All  the  con- 
versation was  admitted,  except  that  portion 
in  which  deceased  asked  if  the  doctor  "could 
not  give  her  something  to  make  her  sick- 
ness come  aroimd,"  and  the  doctor's  answer. 
Everything  said  about  appellant  was  admit- 
ted, and  snfflcient  was  admitted  to  show  the 
state  of  feelings  of  deceased  towards  appel- 
lant, and  the  fact  that  deceased  desired  an 
abortion  to  be  produced  would  add  no 
strength  to  the  statement  that  "he  would 
rather  she  had  a  child  by  the  coalest  black 
negro  in  the  state  than  one  by  appellant." 
In  the  case  of  Ferrell  Bumam,  61  Tex.  Cr.  R. 
616,  135  3.  W.  1175,  this  conrt  held  that  It 
was  not  error  to  exclude  this  testimony. 

The  remarks  of  the  counsel  complained  of 
in  bill  No.  2  should  not  have  been  made, 
but  the  court  In  his  quallflcation  shows  the 
remarks  were  made  to  the  court,  and  not  to 
the  Jury;  and,  as  appellant  prepared  and 
requested  no  special  charge  In  regard  there- 
to, it  presents  no  such  error  as  would  neces- 
sitate or  call  for  a  reversal  of  the  case. 

[4]  The  testimony  complained  of  in  bill 
No.  4  was  also  held  to  be  inadmissible  in 
the  Ferrell  Bumam  Case.  The  most  that 
could  be  said  of  It  would  be  that  It  would 
tend  to  show  that  deceased  was  aware  of 
the  fact  prior  to  the  time  of  the  separation 
that  the  separation  would  take  place.  It 
would  and  could  not  aid  in  arriving  at  the 
conclusion  whether  or  not  deceased  was  the 
cause  of  the  separation,  and  this  witness  was 
permitted  to  testis  that  deceased  told  him 
that  *Vjallle  had  come  home,  and  he  was 
never  gladder  of  anything  in  his  life,"  and 
stated  he  wanted  to  get  a  divorce  for  her 
88  quldk.  as  be  conld.  The  other  portion  ex- 
cluded would  add  no  strength  to  the  portion 
admlttedt  and  the  foct  that  deceased  was 
willing  to  '*marry  as  a  pure  business  mat- 
ter" wonU  not  be  admisBlblo.  The  deceased 


was  not  on  trial,  and  only  snch  parts  of  his 
acts  and  conduct  would  be  admissible  as 
woald  show  bis  state  of  feelings  towards  ap- 
pellant, whether  or  not  he  was  the  cause  of 
the  separation,  or  would  in  some  way  Justi- 
fy appellant  In  the  act  of  killing.  Other 
matters  in  regard  to  deceased  would  be  Im- 
materiaL 

[S]  The  court  did  not  err  in  excluding  the 
testimony  recited  in  bill  No.  5.  The  state 
was  not  permitted,  if  it  could  have  done 
so,  to  show  any  mistreatment  of  his  wife  by 
appellant,  and,  if  appellant  in  his  testimony 
found  It  necessary  to  recite  such  matters, 
bis  reasons  tor  so  doing  would  be  but  self- 
serving. 

[8]  In  bill  No.  6,  It  l8  complained  that  the 
state  was  permitted  to  ask  Myrtle  Lissenby, 
a  witness  for  defendant,  if  Jim  Bumam,  an 
uncle  of  defendant,  had  given  her  a  pair  of 
shoes.  If  it  was  a  question  of  wbeth^  or 
not  Jim  Bumam  had  attempted  to  bribe  the 
witness,  the  defendant  not  being  connected 
with  It,  it  would  perhaps  have  been  inadmis- 
sible, but  the  objections  were  that  It  was 
calculated  to  prejudice  defendant  with  the 
Jury,  and  to  Impeach  the  testlmoiqr  of  the 
witness.  The  relations  existing  betweoi  tlie 
parties,  the  state  of  th^  feelings,  their  bias 
and  prejudice  have  always  been  held  to  be 
admissibly  and,  if  the  testimony  was  ad- 
duced to  ihow  the  relation  exlsUng  between 
the  Bumam  fiimlly  and  the  witness  it  would 
be  admissible  tbr  that  porpcwe.  Barle  t. 
State,  142  9.  W.  1181,  and  F«pe  States  143 
8.  W.  611. 

t7]  The  aspelUuit  requested  a  charge  on 
the  appearance  of  dang^,  oonclndlng  U: 
"And  in  this  connection  yon  are  Instroeted 
that  the  fact,  if  it  is  a  fact,  that  said  Mosler 
was  not  about  to  make  an  attack  upon  the 
defendant  and  that  defoidant  was  In  no  dan- 
ger from  sudi  an  attain,  would  be  wholly 
immaterial."  This  part  would  have  been 
calculated  to  mislead  the  Jury,  and  the  court 
fully  presented  the  case  In  instracting  the 
Jury:  "If  yon  believe  and  find  from  the  evi- 
dence that  the  defendant,  Roy  Burnam,  did 
shoot  and  kill  John  Mosler,  and  if  you  be- 
lieve that  before  that  time  said  John  Mosler 
had  threatened  to  kill  the  defendant  or  to 
do  him  serious  bodily  injury,  and  that  the 
defendant  knew  or  had  been  informed  of 
such  threats,  and  If  you  believe  that  at  the 
time  the  defendant  so  shot  the  said  John 
Mosler,  he,  the  said  Mosler,  by  some  act 
then  done,  manifested  an  Intention  to  exe- 
cute snch  threats  so  made,  or  if  you  believe 
that  by  some  act  done  by  the  said  John  Mo- 
sler, it  reasonably  appeared  to  the  defend- 
ant, viewed  from  his  standpoint,  that  the 
said  Mosler  was  then  about  to  execute  such 
threats  so  made,  or  if  you  have  a  reasonable 
doubt  as  to  whether  it  reasonably  appeared 
to  the  defendant,  viewed  from  (his)  stand- 
point, that  the  said  Mosler,  by  some  act  then 
done*  manifested  sacb  an  Intoitlon  to  axe- 
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cate  the  threats  so  m&0»,  yoa  wUI  find  the 
asfondaiit  not  guilty,"  and  In  addition  to 
this  gave  a  charge  on  api>earance  of  daogw 
to  which  no  complaint  is  urged. 

[I]  The  court  In  his  charge  on  the  Issae 
of  manslaughter  Instructed  the  Jury :  "If 
you  believe  from  the  evldrace  that  the  de- 
fendant shot  and  killed  John  Hosier,  In  Wise 
county,  Tex.,  about  the  time  charged  in  the 
Indictment,  and  yon  farther  believe  from 
the  evidence  that  at  the  time  he  did  so  he 
was  separated  from  bis  wife,  and  If  you  find 
that  the  defendant  believed,  and  had  r«UH)n- 
able  grounds  for  believing,  that  the  said 
John  Mosier  had  been  the  means  of  separat- 
ing him,  the  defendant,  and  his  wife,  and  If 
you  believe  the  defendant  when  he  entered 
the  schoolhouse  saw  John  Mosier,  the  deceas- 
ed, and  his  (d^endant's)  wife  sitting  there, 
and  If  yon  believe  said  facts  and  the  circum- 
stances thereof  were  snfficlent  to  render  the 
mind  of  a  person  of  ordinary  temper  inca- 
pable of  cool  reflection,  and  If  you  believe 
that  by  reason  of  these  facts  the  mind  of 
the  defendant  was  rendered  Incapable  of  cool 
reflection  on  account  of  fear,  anger,  or  re- 
sentment thereby  engendered,  and  that  In 
such  condition  of  mind  he  shot  and  killed 
John  MoBler,  and  that  he  was  not  Justified 
or  excused  for  such  killing  under  the  rules 
of  s^f-defense  as  hereinafter  given  you  In 
charge,  or  If  you  believe  from  the  evidence 
that  the  defendant,  when  he  shot  and  killed 
John  Hosier,  if  he  did  shoot  and  kill  him, 
believed,  from  what  he  knew  and  had  heard 
said  of  Mosier's  feelings  and  disposition  to- 
wards him,  that  the  said  Mosier  was  thai 
about  to  draw  a  weapon  to  attack  him,  and 
if  yon  believe  said  facts  and  drcumstances 
were  sufficient  to  render  the  mind  of  a  per- 
son of  ordinary  temper  incapable  of  cool  re- 
flection, and  if  yon  believe  the  mind  of  the 
defendant  was  thereby  raider ed  Incapable  of 
cool  reflection,  by  reason  of  fear,  anger,  or 
resentment,  and  if,  in  such  state  of  mind, 
he  shot  and  killed  John  Mosier,  and  If  he 
was  not  justified  In  so  doing  under  the  law 
of  self-def^ise  as  hereinafter  explained, 
or  if  yon  believe  the  defendant  shot  and 
killed  John  Mosia,  in  Wise  county,  Tex., 
ahout  the  time  charged  in  tbe  indictment 
and  that  he  was  not  justified  In  so  doing, 
and  if  you  believe  from  Che  drcumstances 
above  set  out  In  thia  suhdlvlaton  of  the 
charge,  or  either  of  them,  in  connection  with 
all  the  other  facta  and  circumstances  in  the 
case,  that  the  mind  of  the  defendant  was 
not  capable  of  cool  reflection,  and  if  yon  be- 
lieve that  such  fyxtB  and  drcumstances  were 
sufficient  to  render  a  person  of  ordinary 
temper  incapable  of  cool  reflection,  you  wilt 
find  the  defendant  ffullt^  of  manslaughter, 
and  so  say  in  your  verdict,  and  assess  his 
punishment  at  conflnemoit  in  the  penitentia- 
ry for  a  term  not  less  than  two  nor  more 
than  five  years." 


As  before  said,  this  fully  presented  the 

law  as  u>plicable  to  the  evldoioe,  and  fliere 
was  no  error  In  reusing  the  special  charges, 
for  It,  tf  anything,  Is  more  tevorable  to  de- 
fendant than  the  diai^^  requested. 

[I]  Hie  defendant  requested  the  court  to 
charge  the  jury:  "Ton  are  Instructed  as 
part  of  the  law  of  the  case  to  be  considered 
along  with  the  main  chaise  that,  in  order  to 
excuse  Uie  defendant  where  threats  have 
been  made  against  him,  it  is  not  necessary 
for  you  to  believe  that  the  threats  were  se- 
riously made,  but,  it  you  believe  that  the  de- 
fendant believed  they  were  seriously  made, 
he  has  a  right  to  act  In  Ub  defenae  as 
above  charged,  and  you  will  acquit  the  de- 
fendant" In  a  case  where  the  evidence 
raised  the  issue  as  to  wheth^  the  threats 
were  seriously  made,  a  charge  presentiiig 
this  theory  should  be  given,  but  It  should 
not  authorize  an  acquittal  because  of  threats 
alone.  However,  in  this  case  there  is  no 
evidence  raising  that  issue.  All  the  threats 
testified  to  are  testified  to  as  bdng  s^ous- 
ly  made,  and,  where  there  is  no  evidence 
raising  an  issue.  It  Is  proper  to  refuse  to  sub- 
mit it.  As  before  stated,  this  is  the  second 
appeal  in  this  case,  and,  under  all  the  cir- 
cumstances, we  think  there  Is  no  matter  com- 
plained of  that  conld  have  affected  the  result 
of  the  case.  It  is  a  matter  of  extreme  doubt, 
when  we  take  the  testimony,  at  the  time  of 
the  killing.  If  it  raises  the  issue  of  man- 
slaughter. When  we  consider  that  appellant 
had  met  deceased  since  the  separation  once  be- 
fore the  time  of  the  shooting,  and  the  witness- 
es would  have  appellant  acting  in  a  calm,  de- 
liberate manner,  shoving  deceased's  hands 
down  that  he  might  make  the  last  shot  a 
deadly  one,  loading  his  pistol  Immediately 
thereaftOT,  addressing  his  friends,  saying. 
"Hello,  how  are  yon,"  etc.,  and  there  being 
very  little.  If  any,  evidence  that  would  In- 
dicate appellant's  mind  was  in  that  condi- 
tion essential  to  reduce  the  offrase  to  man- 
slaughter, we  do  not  think  the  matters  com- 
plained of  present  any  error.  Br  en  if  ade- 
quate cause  existed,  the  mind  mirat  be  affect- 
ed In  a  way  to  render  it  Incapable  of  cool 
reflection,  or  manslaughter  Is  not  in  the  casft 
Tile  testimony  almost,  if  it  does  not  condD- 
dvely,  rebuts  such  a  presnmption. 

Jndgmoit  Is  afllrmed. 


OBANT  V  STATU. 
(Conrt  of  Criminal  Appeals  of  Texas.   Hay  & 

1912.  Behearing  Denied  June  19,  1912.> 
1.  Gbiminai.  Law  (|  510%*)— Accohplicb- 

GOBBOBOBATION  —  EVIDENCB— AdMISSIBH- 
tTT. 

In  a  mnrder  trial,  to  corroborate  the  tis- 
timcmy  of  an  accomplice  that  accased  kUled 
decedent,  the  state  was  properly  permitted  to 
introduce  testimony  that  witnesses  saw  two 
men  traveling  along  the  road  and  acron  th'> 
fields  on  the  route  the  acoompllce  said  he  ao-i 
accused  traveled;  that  some  ot  the  wftMsws 
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neofnlMd  tecuMd;  and  otlwzi,  who  did  not 
know  accTiaed,  were  of  the  opinion,  when  ao 
cnaed  was  afterwards  iwinted  out  to  them, 
that  he  waa  one  of  the  men  they  saw,  Judsinf 
from  Us  stature,  complexion,  etc 
P<d.  Note.— For  other  ease&  eee  CMminal 
Cent  Dig.  11  1127-118«;   Dvu  Dig.  { 

2.  GrniaHAL  Law  (I  829*)— IiisTBtJonoH*— 

BKTUSAD— IfAim  GOVUKD. 

Where,  in  a  marder  trial,  a  correct  In- 
•traetion  relating  to  testimony  itt  acoompUce* 
was  glTCtt,  it  was  not  eizor  to  refnae  special 
darges  on  that  qneaticm. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  2011;  Dec  Dig.  |  829.*] 

8.  GRniiiTAi,  Law  (|  1166^*}  —  Habklxsb 
Ebbor  —  RnuKxa  or  Tbiai.  Jvdo>— Ao- 
coHPuon. 

In  a  maider  trial,  it  was  not  reversible 
error  for  the  trial  Jadge  to  t«11  an  accomplice, 
who  testified  for  the  state,  that  his  testimony 
most  be  Toloutary  and  might  be  used  against 
him,  where  the  coart  instmcted.  at  acciised's 
reqaest.  that,  where  the  state  mates  an  agree- 
ment with  an  accomplice,  as  it  did  with  wit- 
ness, whereby  he  "toms  state's  evidence,"  the 
state  is  bound  by  the  agreement,  if  the  accom- 
plice carries  ont  his  part  of  it  by  testifying  to 
the  troth. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3114-8126;  Dec.  Dig.  I 
1166%.*] 

4.  CBnnirAx.  Law  (|  667*>— Gokdcot  of  Tbi- 
ai* JuDGB— B^Riira  ConiisEi:.. 

Accnsed  cannot  complain  of  any  prejudice 
resatting  from  his  connsel  being  fined  by  the 
trial  jadge,  in  tiie  presence  of  the  jury,  for  dis- 
regarding instructions  that,  in  cross-examining 
an  accomplice,  he  must  not  Ingoire  as  to  any 
offenses  committed  by  the  accomplice,  not  con- 
stituting a  felony  or  lovolTlng  moral  tnrpltade. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  1  1634;  Dec  Dig.  |  OiT.*] 

5.  CmifiNAL  LA.W  a  B48*>-l^m!nioirT  on 

FOBMB  TBUI^ADMISBIBIUTT. 

The  state  was  property  nermitted  to  in- 
troduce testimony  given  at  a  nirmer  trial,  aft- 
er properly  prorfng  It,  where  tiie  witnesses  had 
removed  to  another  state  since  the  former  trial. 

[Ed.  Note.— For  «tber  caae%  see  Grimlnal 
Law.  Cent  Dig.  H  1233,  12^;  Dec  Dig;  | 
643.*1 

6.  CBnanAi.  Law  (|  478*)— Evidkkcb— Tm- 

TIICOITT  COHCBBmNO  roOTFBIKTS— AdHS- 
BBIUTT. 

la  a  murder  trial,  witnesses  were  properly 
permitted  to  testi^  that  they  trailed  the  tracks 
of  two  men  from  a  jraint  near  where  the  homi- 
cide was  committed  to  another  point,  that  they 
coold  tell  the  difference  between  tliute  made 
by  a  person  walking  and  one  mnning,  in  that 
the  tracks  of  the  latter  are  farther  apart,  and 
tbe  toe  of  the  shoe  cots  deeper,  etc.;  the  wit- 
nesses havii^  stated  tliat  they  bad  experience 
in  trailing  men,  and  knew  the  teeti  testified  to 
by  observatioB  and  experienoc 

[Ed.  Note^For  ether  cases,  see  Criminal 
I>aw.  Cent  Dig.  M  1066,  1006;  Dec  Dig.  | 

7.  CsnnwAi,  Law  (|  610%*>  — Etidehot— 

A01II88ZBIIJTX— ACOOKPLICBS. 

In  a  mnider  trial,  tbe  state  properly  show- 
ed that  a  gun  shell  was  found  in  a  tree  top, 
where  an  accomplice  testified  accnsed  was  when 
he  shot  decedent,  and  the  number  of  shot,  con- 
tained in  sndi  a  shell,  of  the  sise  found  in  de- 
cedent's body. 

[Bid.  Note.— For  other  eases,  see  Criminal 
L«w,  Cent  Dig.  U  1127-1136;  Dec.  Dig.  S 
B10%.«] 


8.  JuBT  a  107*)— GBmnrAL  Gases— QuAim-' 

CATIONS. 

Jurors  were  subject  to  challenge  for  cause 
In  a  murder  case,  where  they  stated  that  tbey 
had  conscientious  scruples  against  and  would 
not  impoae;  the  death  penalty  on  ciiciunstaotial 
evidence. 

Ed.  Note— For  o^r  cases,  see  Jnir,  Gent 
.  H  486-488,  495;  Doc  D^.  |  107.^] 

9.  JtJBT  (j  110*)— Habklisb  Ebbob— Excltjd- 

rUQ  JUBOBB. 

One  accused  of  murder  is  not  entitled  to 
complain  of  the  sustaining  of  duUIenges  for 
cause  to  Jurors,  where  he  had  several  unex- 
hausted peremptory  challenges. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  602^13.  516-623;  Dec  Dig.  {  110.*J 

Appeal  from  District  Court,  Eastland  Coun- 
ty; ThomBB  L.  Blanton,  Jadge. 

Sam  Grant  was  convlctecl  of  murder  In 
the  first  degrse,  and  lie  appeals.  Affirmed. 

J.  B.  Stnbblefleld,  of  Bastland,  for  Bvpti- 
lant  G.  B.  Lbb^  Asst  Atty.  Qea^  tor  the 
Stata 

HARPER,  J.  This  is  tbe  eecond  appeal  In 
this  case;  tbe  opinion  In  the  former  appeal 
being  found  In  60  Tex.  Gr.  R.  358.  132  S. 
W.  350.  Wben  tried  again,  the  Jury  again 
returned  a  verdict  of  murder  in  tb«  first  de- 
gree, assessing  bis  punlsbment  this  time  at 
lajprlsomnent  In  the  penitentiary  for  life. 

Bert  Carter  testified :  That  deceased,  Oats, 
spent  the  nlgbt  with  appellant,  and  tbe  next 
day  appellant  says  deceased  was  at  a  t&hk 
on  Jim  Williams'  place  making  coffee.  That 
appellant  was  tbere  with  deceased  wben  he 
went  to  where  they  were.  That  shortly  after 
noon  deceased  got  in  his  buggy  and  drove  off, 
wben  ai^Uant  stated  to  witness  Carter  be 
thought  deceased  was  a  detective,  and  sug- 
geeted  that  they  follow  htm.  That  both  of 
them  did  trail  him  all  that  evening,  detailing 
tbe  way  they  traveled.  About  sundown  de- 
ceased went  in  the  home  of  Mr.  Cozort,  when 
appellant  stated  deceased  would  doubtless 
spend  tbe  night  there,  and  proposed  to  wit- 
ness that  they  go  home  and  return  next  morn- 
ing and  kill  deceased.  That  deceased  liad 
tol/l  him  (appellant)  he  was  going  to  buy  a 
restaurant  at  Strawn,  and  he  knew  he  bad 
money.  Witness  says  he  objected,  wben  ap- 
pellant Insisted,  saying  he  would  do  the  work 
and  divide  the  money.  That  next  morning 
they  did  return,  trailed  deceased,  telling  the 
way  tbey  traveled.  That  finally  they  stop- 
ped, and  appellant  got  in  a  tree  top  and  told 
him  to  look  and  see  If  deceased  was  coming. 
He  Informed  appellant  that  deceased  was 
coming  down  the  road,  and,  as  deceased  got 
about  evMi  with  an  opening  In  the  tree  top, 
appellant  fired,  then  jumped  tbe  fence  and 
took  his  money  off  of  him.  Witness  says  be 
and  appellant  then  returned  to  their  homes, 
detailing  the  way  they  went,  saying,  when 
tbey  parted,  that  he  would  come,  and  they 
would  go  to  Carbon  together ;  and  tb^  did 
go  tbere  together  that  afternoon. 
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[1]  1.  Appellant  objected  to  the  witness  be- 
ing [>ermitted  to  detail  what  took  place  be- 
tween appellant  and  tbe  witness  the  eveDlng 
before  op  to  the  time  witness  says  appelant 
suggested  to  him  to  return  next  morning  and 
kill  deceased,  and  objected  to  witness  being 
permitted  to  state  what  he  and  appellant  did 
and  agreed  to  do  after  the  moni^  was  divid- 
ed. He  also  objected  to  witnesses  being  per- 
mitted  to  state  that  th^  saw  two  men  the 
evening  before  at  the  times  and  places  de- 
tailed by  Carter,  and  one  witness  stating  that 
be  recognized  one  of  them  as  appellant  Grant, 
and  objected  to  witness  Everett  being  per- 
mitted to  state  that  he  looked  well  at  the 
men  when  he  saw  them  passing,  and,  while 
he  had  never  seen  Grant  before,  yet  be  sub- 
sequently  had  appellant  pointed  out  to  him, 
and  from  his  build,  complexion,  etc.,  he 
thought  appellant  was  one  of  the  men  who 
passed  bim  and  others  on  tbe  road  that  Gar- 
ter said  they  went.  All  this  testimony,  we 
think,  was  clearly  admissible.  It  does  not 
come  within  the  rule  prohibiting  acts  and 
declarations  of  conspirators  from  being  ad* 
mitted,  when  said  or  done  in  the  absence  of 
tbe  other.  The  court  permitted  the  witness 
to  tell  nothing  but  what  he  and  appellant 
jointly  did.  If  t>oth  men  had  been  on  trial, 
a  third  person,  if  he  had  seen  these  men 
making  these  maneuvers,  would  have  been 
permitted  to  testify  to  all  these  facts  to  show 
they  were  acting  together;  and  that  one 
of  the  actors  is  detailing  the  matter  does 
not  alter  the  rnle.  And,  as  the  witness  Car- 
ter, under  his  testimony,  was  an  accomplice, 
his  testimony  liad  to  be  corroborated,  and  it 
was  not  error  to  permit  witnesses  to  state 
that  they  saw  two  men  traveling  along  t3ie 
road  and  across  the  fields  that  Carter  said 
they  traveled;  nor  to  permit  a  portion  of 
them  to  say  they  recognized  appellant  Grant ; 
nor  for  oUiers,  who  did  not  know  Grant,  to 
testify  that  when  they  had  Grant  pointed 
out  to  them  that  from  his  build,  be^ht,  com- 
plexion, etc.,  they  were  of  the  opinion  that  be 
was  one  of  the  men  passing  along  with  a 
gun. 

Mr.  Chamberlain,  in  hla  Modeon  taw  of 
Bvldence  (secttons  48  and  4S),  treats  of  tbe 
character  of  testtnioay  given  by  Gart»  at 
length,  and  IkoldB  It  admlBBlble  and  neceasary 
to  tlurow  l^t  Qpon  the  entize  transaction  and 
enable  tbe  Jury  to  0.re  to  It  Us  due  weight. 
And  If  tbe  testimony  of  Carter  Is  admissible, 
then  thwe  can  be  no  question  that  testimony 
corroborative  of  the  facts  stated  by  blm  would 
also  be  adndssible,  as  he,  In  law,  under  his 
evldmce,  was  an  acoomidlce  or  coprlnclpal, 
and  his  testimony  bad,  of  necessi^,  to  be 
corroborated  in  a  way  tending  to  connect  the 
drfendant  with  the  offense  conunltted;  and 
for  this  reason,  when  Mrs.  Cozort  testlfles 
that  at  tbe  dme  deceased  came  Into  tb^ 
house  she  saw  two  mm  standing  where  Car- 
ter says  he  and  defendant  were  whoi  be 
saya  tbe  agreemoit  to  kill  deceased  was  form- 


ed; and  the  testimony  of  tbe  witness  Bob 
Jennings  la  admissible,  when  he  says  be  saw 
appellant  and  another  pass  through  hla  farm, 
and  that  they  had  guns,  and  fired  them  at 
the  time  and  place  Carter  says  he  and  ap- 
pellant passed  along  with  guns  and  fired 
them ;  and  the  testimony  of  the  witness  Ever- 
ett was  admissible,  when  he  says  he  saw 
two  men  near  to  and  going  in  tbe  direction 
of  where  deceased  was  killed,  armed  with  a 
gun,  and  that,  while  he  did  not  at  that  time 
know  appellant,  ,  yet  be  had  met  him  shortly 
thereafter,  and  one  of  the  men  he  saw  pass- 
ing was  of  similar  height,  their  make-up  the 
same,  and  their  complexion  was  alike,  and 
that  he  thought  he  was  the  same  man.  Otber 
testimony  similar  to  this,  all  corroborative 
of  the  testimony  of  the  witness  Carter,  was 
admissible,  and  these  bills  present  no  error. 

[2,  S]  2.  On  the  question  of  accomplice,  the 
court  charged  the  jury  in  terms  exactly  in 
accord  with  the  opinion  of  tills  court  in  the 
case  of  Campbell  v.  State,  B7  Tex.  Cr.  R. 
302,  123  S.  W.  683,  and  approved  in  Brown 
V.  State,  57  Tex.  Cr.  R.  570,  124  S.  W.  101. 
King  V.  SUte,  67  Tex.  Cr.  R.  363,  123  S.  W. 
135,  and  other  cases  handed  down  since  those 
opinions  were  rendered.  And,  the  court  bar- 
ing thus  charged  the  jury,  there  was  no  error 
in  refusing  the  special  chaises  relating  to 
accomplice  testimony.  When  the  accomplice. 
Carter,  took  tbe  witness  stand,  the  court  told 
bim.  In  the  presence  of  the  Jury:  "I  want 
to  state  to  you,  Mr.  Carter,  that,  under  the 
law,  if  you  give  evidence  that  will  In  any 
manner  Incriminate  yourself — you  don't  have 
to  make  any  statem^t  at  all,  unless  you 
want  to — if  you  make  any  atatemCTt  at  all 
on  this  stand,  It  must  be  voluntary  on  your 
part ;  and  I  also  want  to  warn  you  that  any 
statemmt  you  make  might  hereafter  be  used 
against  you,  and  not  for  yon."  Appellant 
objected  to  these  remarks  being  made  to  the 
witness,  because  it  was  calculated  to  lend 
additional  weight  to  the  testimony,  and  the 
state  bad  made  a  contract  with  the  witness 
not  to  prosecute  him,  but  to  dismiss  hla 
case,  In  consideration  of  his  testifying  In 
this  case.  On  cross-examination,  the  appe- 
lant proved  that  the  witness  had  a  wrlttoi 
contract,  signed  by  tbe  district  attorney  and 
approved  by  the  court,  and  introduced  tbe 
contract  In  evldmoe.  ThB  court  tbeo  In- 
structed the  Jury:  "At  tbe  request  of  de- 
fendant, I  Instruct  you  tbat.  where  tbe  state 
makes  an  agreonent  wltb  a  party  to  testify, 
or  what  la  known  as  to  turn  state's  evidence, 
if  that  party  carries  out  tbe  agreemoit  faitb- 
fully  and  states  the  truth  of  tbe  tranaacdw, 
why,  the  state  would  be  bound  by  tbat  agree- 
ment, and  couM  not  prosecute  a  party  tliere- 
after.  The  dtfendant  aifeed  me  to  so  in- 
struct you,  and  I  do  It  at  bis  request  If 
Carter  lives  up  to  bis  agreement  wlUi  tbe 
state  to  testify  in  Uils  case,  he  will  not  be 
prosecuted."  The  court  states  be  gave  the 
witness  the  warning,  so  that  If  he  did  not 
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live  np  to  Us  ftKreenrait  with  the  state,  and 
tlie  state  decided  to  prosecate  liim,  the  tes- 
timony given  conld  be  used  against  the  wit- 
ness. When  the  court  gave  the  Instructions 
requested  by  appellant,  certainly  the  remarks 
to  the  witness  could  not  have  resulted  In 
any  harm  to  appellant  The  jury  were  made 
fully  aware  under  what  conditions  he  was 
testifying,  and  It  all  could  but  go  to  Im- 
pair, instead  of  strengthen,  his  testimony 
with  the  Jury. 

[4}  8.  It  also  am>earB  by  bills  of  exception 
that,  while  this  witness  was  testifying,  the 
appellant  was  permitted  to  prove  that  he 
had  been  Indicted  of  offenses  of  the  grade  of 
felony,  when  the  appellant's  attorney  asked 
the  witness,  "Bert  what  other  offenses  have 
yon  been  charged  with?"  which  was  objected 
to  and  the  objection  sustained,  the  court  In- 
structing appellant's  counsel  that  he  could 
inquire  as  to  any  offense  of  the  grade  of 
felony  or  involving  moral  turpitude,  but  no 
others.  At  once  appellant's  counsel  asked 
the  witness,  "With  what  offenses  have  you 
been  indicted?"  which  was  objected  to  and 
sustained,  when  the  court  Instructed  the  at- 
torney that  be  knew  the  rule  of  the  court 
and  the  rule  of  law,  and  be  must  not  again 
ask  such  questions,  when  appellant's  counsel 
asked  the  witness :  "Is  it  not  a  fact  that  you 
took  some  money  off  of  Fieldon  Brown  when 
he  was  drunk?"  It  developed  that  the  wit- 
ness tiad  never  been  <diarged  In  any  court 
with  such  an  offense,  and  the  court  again 
instructed  appellant's  counsel  not  to  ask  qnes- 
tiona  in  regard  to  offenses,  except  In  those 
Instances  where  he  had  been  charged  with 
an  offense  In  the  courts  Involving  moral  tur- 
pitude, or  of  the  grade  of  felony.  Counsel 
Ignored  the  instructions  of  the  court  and 
repeated  similar  questions  to  witnesses  a 
number  of  times,  when  be  was  fined  by  the 
court  and  required  to  pay  the  fin&  It  ap- 
pears frmn  the  record  that  the  witness  Gar- 
ter bad  not  been  indicted  in  regard  to  any  of 
the  matters  Inquired  about,  and  no  com- 
plaint med  against  him.  In  the  case  of 
Ware  t.  State,  86  Tex.  Or.  R.  CM,  88  S.  W. 
198,  and  Barkman  t.  State,  41  Tex.  Cr.  R. 
lOS,  S2  S.  W.  73,  It  was  held:  'rrhe  witness 
never  having  been  Indicted  or  under  1^^ 
aociuatlon  for  said  offimses,  it  was  not  com- 
petent evidence  to  impeach  him.**  Tor  a  fnU 
discussion  of  this  qnestion  and  a  dtattmi  of 
anthoritles,  see  Wright  t.  State,  140  S.  W. 
1105.  The  testimony  was  not  admissible,  and 
the  coott  did  not  err  in  exduding  it,  and 
oonnsel  tor  M^pelUuit,  after  the  question  had 
hem  ruled  on  by  the  court,  should  have 
shown  some  respect  tot  the  mlliic  of  the 
court.  If  the  court  had  been  in  error,  he 
could  have  reserved  his  bills  of  exception; 
but  under  no  ctnidlUons  was  he  authorized 
to  ignore  the  ruling  of  the  trial  court  Hav- 
ing, by  contemptuously  ignoring  the  ruling 
of  the  court,  broui^t  about  conditkms  whtdi 


resulted  in  flues  being  Imposed,  he  will  not 

be  heard  to  complain. 

[S]  4.  Levy  Cozort  and  his  wife  were  In 
attendance  on  court  at  the  former  trial  in 
this  case  and  testified.  Since  then  they  have 
moved  to  Oklahoma.  The  state  introduced 
their  testimony  at  tbe  former  trial,  after 
properly  proving  it  up.  In  this  there  was  no 
error.    Robertson  v.  State.  142  S.  W.  533. 

[6]  5.  While  the  witnesses 'Deena  and  John- 
son were  on  the  witness  stand,  they  testified 
that  they  trailed  the  tracks  of  two  men  from 
a  point  near  where  the  homicide  was  com- 
mitted to  a  given  point,  and  testified  that 
they  could  tell  the  difference  between  tracks 
made  by  a  person  walking  and  one  running, 
in  that  tbe  tracks  of  the  one  running  would 
be  farther  apart,  and  when  running  the  toe 
of  the  shoe  cuts  deeper,  etc.  These  witnesses 
testified  they  had  had  experience  In  trailing 
men,  and  knew  this  fact  by  observation  and 
experience.  Tbe  testimony  was  properly  ad- 
mitted. 

[7]  6.  A  Winchester  Nublack  No.  12  shell 
was  picked  up  In  the  tree  top  near  the  scene 
of  the  homicide,  and  at  the  point  where 
Carter  says  appellant  was  standing  when  the 
fatal  shot  was  fired.  A  witness  testified  as 
to  the  number  of  shot  in  a  No.  12  shell  of  the 
size  found  in  deceased's  body.  This  testi- 
mony was  admissible  in  connection  with  oth- 
er circumstances  In  this  case. 

[I,  I]  7.  Nine  bills  of  exception  are  reserv- 
ed to  the  action  of  the  court  In  sustaining 
challenges  to  jurors.  Tbe  Jurors  answ^ered 
tbey  had  conscientious  scruples,  and  would 
not  impose  the  death  penalty  on  circumstan- 
tial evidence.  Tbe  court  did  not  err  in  sus- 
taining the  challenge  for  cause  to  these  jur- 
ors. Bnt,  If  he  had,  it  is  shown  by  the  rec- 
ord that  when  the  Jury  was  obtained,  appel- 
lant stiU  had  seven  unexhausted  challenges; 
and  it  is  not  claimed  any  objectionable  Juror 
was  forced  on  him.  Rice  v.  State,  64  Tex. 
Cr.  R.  149^  112  S.  W.  29B,  and  cases  there 
dted. 

8.  The  charge  of  the  court  Is  framed  In 
accordance  with  the  opinion  of  this  court  In 
the  former  appeal  In  this  case,  and  aptly 
presents  the  law  as  applicable  to  the  evi- 
dence. Tbe  other  matters  complained  of 
present  no  OTor. 

The  judgmoit  Is  afflnned. 


WILLIAHS  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Vaj  15, 
1912.    On  MotloD  for  Rahearfng. 
June  28,  1912.) 

1.  Cbihinax.  Law  ({  U70M*)  —  Afpul  — 

Habhubs  Ebbob. 

Where  a  witness'  answer  to  a  question 
was  that  he  did  not  know,  the  admission  of 
the  question  waa  not  reTeraible  error. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  H  3129-S135;  Dec.  Dig.  { 
117Gf%.*] 
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2.  W1TNEB8KS  (I  287*)— Bbdibeot  Bxahika- 

nON— SCOFE. 

Where  a  witness  testified  on  croM-exbmi- 
uatlon  that  he  felt  a  deep  Interest  In  the  case 
and  might  be  termed  a  biased  witness,  it  was 
not  error  to  pennit  him  to  testify  on  redirect 
examination  that  he  would  not  permit  his  bias 
to  color  his  testimony,  and  would  not  deviate 
from'  the  facts. 

[Sd.  Note.— For  other  cases,  see  WitoesseB, 
Cent  Dig,  II  m  1000-1002;  Dee.  Dif.  I 
28T.«] 

8.  Homicide  (|  188*)  — Bvidkitcb— Adiossi- 

BILITY. 

Where  there  was  testimony  that  deceased 
had  made  threats  against  accused  and  that  1>« 
was  a  man  likely  to  execute  his  threats,  It  was 

not  error  to  permit  a  vrftneBs  for  the  state 
who  had  known  him  for  a  number  of  years  to 
testify  that  he  had  never  known  him  to  carry 
a  pistoL 

[Eid.  Note. — For  other  cases,  see  Homicide, 
Gent.  Dig.  H  891-^;  Dec.  Dig.  |  188.*] 

4.  Honom  (I  169*)— Bvidbnob—Adhisbi- 
bilitt, 

Where  accused,  after  a  dispute  with  de- 
ceased shortly  before  the  homicide,  went  home 
after  his  gun,  and,  on  learning  that  It  bad  been 
borrowed  oy  a  neighbor,  went  to  the  neighbor's 
house  after  it,  what  be  said  at  the  neighbor's 
bouse  was  competent. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  341-350;  Dec.  Dig.  i  169.*] 
6.  CKDCiifAL  Law  (f  1169*)— Appeai^Habm- 

XJt88  BBBOB. 

A  remark  of  a  witness  in  telling  about  a 
dispute  between  deceased  and  D.,  accused's 
brother,  that  D.  got  the  beat  of  the  fight,  ob- 
jected to  as  being  a  conclnsion,  could  not  have 
prejudiced  aeenseo. 

[Ed.  Note.^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  »  754,  808S,  8130.  8187-8143; 
Dec  Dig.  1 1169.*3 

6.  Witnesses  (|  340*)— Ihpkachicent— Con- 
doct— paenoulab  acts. 

A  witness  cannot  be  impeached  by  proof 
that  he  married  a  woman  of  gaeationable  vir- 
tue. 

[Ed.  Note.— For  other  eases,  see  WitnesBea, 
Cent.  Dig.  SI  me.  1117.  1119.  1121;  Dec. 
Dig.  {  3*).*] 

7.  WiTNESSBB  (I  277*)— CBOn'EXAinnATIOlT 

or  Accused. 

Where  accused  testified        a  number  of 

ftersona  told  him  of  threats  made  by  deceased, 
t  was  not  error  to  permit  the  state  to  show  by 
his  cross-examination  that  he  knew  that  de- 
ceased did  not  associate  with  theae  persons, 
that  their  relations  with  hhn  were  such  that 
he  would  not  likely  have  made  the  threats  to 
them,  and  that  they  were  men  on  whose  state- 
ments one  would  not  ordinarily  rely. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  025,  87&-983;  Dec  Dig.  S  277.*] 

8.  Witnesses  (|  318*)— Unimpeached  Wit- 
ireas  —  Evidence— Chabactbb  ob  Beputa- 
noN  OP  AoocracD. 

Where  accused  was  allowed  to  prove  on 
bis  trial  for  murder  that  his  reputation  as  a 
peaceable,  law-abiding  citizen  was  good,  and 
the  state  did  not  attempt  to  impeach  him  by 
proof  of  contradictory  statements,  the  exclu- 
sion of  evidence  that  bis  reputation  for  truth 
and  veracity  was  good  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  K  1084-1086;  Dec.  Dig.  (  318.*] 

9.  Cbiuinal  I^w  (S  1166^*)  —  Appeal  — 
Habuukss  Ebbob—Bbiubks  and  Gonduot 

OP  JUDQE. 

Remarks  of  the  court  to  counsel  in  .dis- 
cuBsiog  his  rulings  not  bearing  on  the  weight  of 


e^denee,  nor  In^catiiur  U«  opinkn  of  du 
merits  of  tho  ease*  coud  not  Iibto  pi«jiiffieed 

accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  SS  8114-3123;  Dec  Dig.  | 
1166%.*] 

10.  Cbimxnai,  Law  ({  1166%*)-Tbiaz.-Bb- 
habkb  and  Conduct  or  Judoe. 

Remarks  of  the  court  not  shown  to  haT» 
influenced  the  jury  do  not  present  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  3114-3123;  Dec  Dig.  | 
1166^6.*) 

11.  CBiinifAi.  Law  (|  1170%*)  —  Appeai.  — 
Habmlsss  Ebbob. 

The  admission  of  a  9uestion  whether  ac> 
cused  had  ever  been  indicted  was  not  error, 
where  he  answered  that  he  did  not  know,  as 
no  papers  had  ever  been  served  on  him. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  U  8129-8135;  Dec  Dig.  I 
1170%.*] 

12.  Cbiuinal  Law  (f  1091*)— Appeal— Bills 
OP  Exception— FoBM  and  Contents. 

Where  a  bill  of  exceptions  does  not  show 
whether  the  evidence  complained  of  was  per- 
mitted to  go  to  the  Jury,  it  doea  not  present 
error. 

[Ed.  Note.— EV>r  other  cases,  aee  Criminal 
Law,  Cent.  Dig.  H  2803,  2816,  2816,  2818,  2819. 
2823,  2824.  2828-2833,  2843,  2031-2933.  2943; 
Dec  Dig.  !  1091.*] 

18.  Cbiuinal  Law  (|  448*)  —  Evidence  — 

Conclusions  ob  Facts. 

Where  a  witness  testified  that  deceased, 
when  shot  was  facing  accused,  a  question  as 
to  bow  the  shot  could  have  gone  as  it  did  it 
he  was  facing  accused  waa  not  objectioiiaUe  as 
calling  for  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  j|  1035-1039,  1041-1043,  IMS, 
1048-1061:  Dec  Dig.  {  448.*] 

14.  Cbiuinal  Law  (|  1171*)  — Tbial  — Cox- 
DUOT  OF  Counsel. 

A  remark  of  coonsd  for  the  state  to  a 
witness  that  the  iritneaa  waa  an  extraordinary 
man  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  fS  8126,  3127;  Dec  Dig.  |  1171.*] 

15.  Cbiuinal  Law  (J  1090*)— Appeai^Uills 
OP  Exception— Necessity. 

Where  no  bill  of  exceptions  waa  reserved 
to  the  court's  action  in  overroUng  a  motion  for 
a  continuance,  the  ruling  cannot  be  reviewed. 

[Ed,  Note.— SV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  2789,  2803-2827,  2927. 
2928,  2948,  3204;   Dec.  Dig  |  1090.*] 

16.  Cbiuinal  Law  (I  1090*>— AffbaIt— Bnu 
OF  Exception— Necbssitt. 

Alleged  imprc^er  remarks  of  the  state's 
counsel  cannot  be  reviewed,  where  no  bill  of 
exceptions  was  reserved  thereto. 
.  TEd.  Note.— For  otbpr  cases,  see  Criminal 
Law,  Cent.  Dig.  8S  2789,  2803-2827,  2927. 
292^  2948»  8204;  Dec  Dig.  i  1090.*] 

17.  Cbiuinal  Law  (H  763,  764*)-Tbial- 
Inbtbuotions— Malice. 

A  charge  on  a  trial  for  murder  in  the  sec- 
ond degree  that  if  the  evidence  showed  ex* 
press  malice.  It  would  Justify  a  conviction  of 
the  crime  charged,  express  malice  including 
implied  malice,  was  not  <m  the  weight  of  cvi- 
deace  or  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1731-17ft,  1782,  1788, 
1770;  Dec  Dig.  IS  763,  764.*] 

18.  Cbiuinal  Law  (|  822*)— iNnsuonolia— 

OONSTBUCnON  AND  EfFXOT  AB  A  WHOUC 
Where  a  paragraph  of  the  charge  appears 

confasiog  and  misleading  and  other  paragraptis 
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appear  to  conflict,  but  the  ebarge  ai  a  whole 
correctiT  atatea  me  law  and  harmoniies  the 

conflict,  no  error  is  shown. 

[Ed.  Note.— For  other  cases,  eee  Criminal 
Law,  Cent.  Dig.  H  1900,  tMl.  1904.  1995, 
3158;  Dec.  Dig.  |  822.*]  ■ 

19.  HoiaczDK  (I  809*)— iNernncnoiTfr— Man- 

auuoHTBs— "Pbovocation." 

An  instraction  that  the  Jury  should  deter- 
mine the  adeqnacy  of  the  provocation,  instead 
•f  the  adequacy  of  the  cause  of  accused's  pas- 
sion, claimed  to  reduce  a  homicide  to  man- 
elaaghter,  was  not  error;  "provocation"  mean- 
ing tlie  canse  of  reaentment  or  the  act  of  pro- 
TOkinc  or  cansing  anger,  and  the  provocation 
for  the  psMion  being  necessarily  its  caase. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S|  <M9,  650.  652-656;  Dec  Dig.  i 
309.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  6757-575a] 

2a  HoiaoiDK  (S  309*)— IiraTBuonoNB— Mar- 

BLAUOHTKB— AdBQUATB  CaUSB. 

Where  accused's  testimony  showed  that  he 
was  holding  a  bunch  of  cattle  by  a  fence  when 
deceased  rode  up,  asked  him  what  he  was  do- 
ing, told  him  that  he  seemed  to  be  trying  to 
run  thines^  and  not  to  tell  any  of  his  lies,  and 
began  taking  his  rope  from  his  saddle;  that, 
when  accused  said  he  did  not  want  any  trouble 
and  was  not  able  to  fight,  deceased  said  he 
would  have  to  fight,  and  began  striking  accused, 
and  told  him  he  better  get  able  as  he'was  going 
to  kill  tiim;  that  accused  went  after  his  gun, 
and,  on  his  return,  found  deceased  and  ac- 
cused's brother  fighting;  that,  when  his  broth- 
er started  to  ride  away,  deceased  followed  him 
and  tried  to  rope  him;  that  deceased  called  ac- 
cused a  vile  name;  and  that  accnsed  then  shot 
him — an  Instruction  that  if  a  abort  time  before 
the  killing  accused  and  deceased  engaged  in  an 
altercation,  in  which  deceased  made  demonstra- 
tions against  accused  and  threatened  his  life, 
and  if  deceaaed's  acts  and  words,  considering 
their  former  relations  to  each  other  and  what 

Saased  between  them,  were  sufficient  to,  and 
id,  produce  in  accused's  mind  such  a  degree 
of  anger,  rage,  etc.,  as  to  reader  him  incapable 
of  cool  reflection,  or  if  when  they  met  again 
at  the  time  of  the  killing  deceased's  acts  and 
words'  were  sufficient  alone,  or  in  conuection 
with  what  had  occurred  previously  to  produce 
and  did  produce  in  accused's  mind  auger,  rage, 
etc,  Uiis  would  be  adequate  cause  to  reduce 
the  homicide  to  manslaughter,  was  not  errone- 
ous as  enumerating  part  and  not  all  of  the 
facts,  throwing  light  on  the  quesUott  of  ade- 
quate cause,  especially  where  the  court  also 
instracted  the  jury  to  consider  all  tacts  and 
circumstances  Id  the  case  in  passing  on  the  Is- 
sue of  manslaughter. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  649,  660,  662-«66;  Dec  Dig.  i 
809.*] 

21.  HoHxciDS  ti  809*)— InsTBDonoRS— Pab- 

BlOn  AND  PbOTOOATEOIT- AXTLKtABIUn  TO 

Etiderck. 

Where  accused,  after  an  sltercstlon  with 
deceased  shortly  before  the  homicide,  went  to 
Ms  home,  a  quarter  of  a  mile  away,  and  then 
to  m  neighbors  house,  300  or  400  yards  from 
the  place  where  the  homicide  took  place,  in 
the  meantime  sending  his  brother  on  an  errand, 
an  instruction  submitting  the  question  of 
whether  a  sufficient  time  had  elapsed  for  his 
former  passion  to  subside  and  reason  to  re- 
sume its  sway  was  Justified. 

[Kd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  049^  660,  652-)«i6;  Dec.  Dig.  i 
W9.*l 


22.  HoiuozDB  (I  809t)— ImnBuanom-^AS- 
noir  AND  Pbovocation. 

An  instruction  to  find  accused  guilty  of 
manslaughter  if  he  killed  deceased  under  the 
immediate  influence  of  sudden  passion  arising 
from  adequate  cause  was  not  erroneous  because 
the  jury  were  told  to  bear  in  mind  the  deflni- 
tions  and  instructions  already  ^ven  relative  to 
manslaughter,  sudden  passion,  and  adequate 
cause. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  U  649,  650,  652-655;  Dec.  Dig.  i 
809l*1 

28.  HoinCIDB  (I  301*)  —  iKBTBUOnONS- De- 
.  niIBB  or  A^OTUEB. 

Where  accused  attempted  to  Justify  a  hom- 
icide on  the  ground  tbat  the  life  of  his  brother 
was  in  danger,  it  was  not  error  to  charge  that 
the  real  or  apparent  danger  which  would  jus- 
tify the  killing  must  have  been  Imminent  and 
pressing. 

[Ed.  Note.— For  other  eases,  see  Homh^de, 
Cent  Dig.  H  624,  688;  Dee,  S^.  |  801.*] 

24.  Homicide  (SS  301,  300*)— Instbuctioks— 
Seu-Defensb. 

On  a  trial  for  homicide,  where  accused 
claimed  be  acted  In  defense  of  himself  and  his 
brother,  instructions  as  to  self-defense  and  de- 
fense of  another  held  to  have  properly  present- 
ed the  issues  raised  by  the  evidence,  and  not 
to  be  confusing  or  misleading. 

[Ed,  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  li  624,  633,  614,  616-620,  622-030; 
Dec.  Dig.  Si  301,  300.*] 

25.  HoifioxoE  (S  300*)— Instbuctionb— Selt- 

DErBKBB—THBBATS. 

Where  accused  testified  to  threats  by  de- 
ceased made  to  him  personally  and  others  com- 
municated to  him  by  third  persons,  it  was 
proper  for  the  court  to  present  the  questiou  of 
threats  from  both  viewpolnta. 

[Ed.  Note.— For  other  eases,  see  Homidde, 
Cent  Dig.  H  014.  616-620^  622-630;  Dec.  Dig. 
i  30a*] 

26.  Homicide  (|  300*)— Irstbuctions— Sxlf- 
Dbtehse— Thbxats. 

An  instruction  that  if  deceased  had  made 
threats  to  take  accused's  life,  and  by  some  act 
then  done,  words  spoken,  or  demonstratioos 
manifested  an  intention  to  execute  such 
threats,  accused  had  ft  rigbt  to  kill  him,  was 
not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §S  614,  616-620,  622-630;  Dec.  Dig. 
S  300.*] 

27.  HouioiDK  (S  116*)— IR9IBU0TI0RS— Scur- 
Defbrsb— Thbbats. 

An  instruction  that,  to  justify  accused  in 
killing  deceased,  it  must  have  reasonably  ap- 
peared to  accused,  from  bis  standpoint  from 
the  acts,  words,  or  demonstrations  of  deceased 
that  deceased's  threats  were  about  to  be  exe- 
cuted, was  not  erroneous. 

[Ed.  Note^For  other  cases,  see  Homidde, 
Cent  Dig.  H  168-168;  Dec  Dig.  {  116.*] 

28.  HouiciDB  (S  840*)  —  Appeal  —  Review  — 
Habmlebs  Ebbob. 

Where  accused  waa  cross-examined  in  or- 
der to  show  that  the  persons  communicating 
to  him  threats  alleged  to  have  been  made  by 
decessed  were  nnwortliy  of  belief,  and  that  ac- 
cused knew  such  fact  sud  no  testimony  on  this 
point  waa  elicited  from  any  other  witness,  an 
instmctioD  requiring  the  jury  to  find  that  ac- 
cused "honestly"  believed  the  infbrmation  given 
him  regarding  such  threata  in  order  to  justify 
the  homicide,  if  error,  was  harmless. 

[Ed.  Note.— For  other  cues,  see  Homidde, 
Cent  Dig.  H  71A-717,  720;  Dec  Die.  1  84a*] 
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29.  Cbiunal  Law  {{  829*)— Instbuctions— 
Requests  —  iNBTBucnoNa  Albeadt  Given. 

Where  the  coorfB  charge  prueDted  the 
lav  applicable  to  the  case,  a  faUore  to  slve 
special  chargea  was  cot  error. 

(Bd.  Note.— For  other  eases,  see  Criminal 
Law.  dent  Die.  I  2011;  Dec  ^g.  |  829.*] 

On  Motion  for  Behearing. 

30.  WiTNBsaas  (S  410*)— Biqht  to  Gobbobo- 

BATB  IlCPKACHED  WITNESS. 

Where  accused  attempted  to  Impeach  a 
state's  witness  proof  that  the  witness  was 
mad  at  accased,  and  had  stated  that  he  would 
testify  to  enough  to  break  accnaed's  neck,  it  was 
competent  for  the  state  to  corroborate  the  wit- 
ness by  his  testimony  at  the  examining  trial, 
shortly  after  the  homicide  and  before  any 
trouble  had  arisen  between  accused  and  the  wit- 
ness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  S  1284;  Dec  Dig.  i  410.*] 

31.  HoHioiDE  (I  109*)— Btidihob— Aduzsbi- 

BILITV. 

Where  accused,  after  a  dispute  with  de- 
ceased^ went  home  after  his  gun,  had  a  con- 
versation with  his  brother  in  hia  wife's  pres- 
ence, and  then  went  to  a  neighbor's  house  after 
the  gun,  and  returned  and  shot  deceased,  testi- 
mony that  the  brother,  after  the  conversation 
with  accased,  went  where  deceased  was  and 
engaged  in  an  altercation  with  him,  and  that, 
when  accused  shot  deceased,  his  wife  was 
where  she  could  see  the  shooting,  was  admissi- 
ble as  bearing  on  the  qnestion  whether  it  was 
a  preconceived  killing. 

[Ed.  Note.~-For  other  cases,  see  Homidde, 
Cent.  Dig.  U  841-360;  Dec.  Dig.  1 169.*] 

82.  Witnesses   ({  54*) —Peiviueqi  — Hus- 
band AND  Wife. 

Such  evidence  as  to  the  conduct  of  the 
wife  did  not  require  her  to  give  testimony 
against  her  husband  contrary  to  the  statute, 
wnere  she  was  not  called  as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  ||  142-146,  1&2;  Dec  Dig.  f  64.*] 

83.  HoiuoiDE  (1 169*)— Btidkiicb— Adiossi- 

BILITT. 

Where  ttie  difficnltr  between  accased  and 
deceased  arose  out  of  matters  connected  with 
the  ranch  of  which  deceased  was  manager,  and 
the  evidence  showed  that  shortly  before  the 
homicide  they  bad  a  dispute  while  accused  was 
holding  some  cattle  near  a  fence  close  to  a  gate 
leading  to  a  tank  on  the  ranch  in  question,  evi- 
dence that,  after  such  dispute  and  after  de- 
ceased had  gone  away,  the  cattle  were  driven 
in  and  watered  at  the  tank,  although  it  was 
known  that  deceased  objected,  was  admissible 
as  throvring  light  on  the  causes  of  the  diflScoIty, 
since  facts  and  circumstances  originating  with 
the  person  on  trial  may  be  proved  where  they 
idled  light  on  the  onuaes  of  the  difficulty,  or 
tend  to  show  malice. 

[Ed,  Note^For  other  eases,  see  Homicide, 
Gent  Dig.  H  841-350;  Dec  Dig.  1 169.*] 

Appeal  from  District  Court,  Potter  Coun- 
ty;  J.  N.  Browning,  Judge. 

John  W.  WUllams  was  convicted  of  mur- 
der in  the  second  degree,  and  be  appeals. 
Affirmed. 

Cooper,  Merrill  A  Lumpkin,  of  AmarUlo, 
W.  W.  Gatewood,  of  Boswell,  N.  M.,  and 
Knight  ft  Slaton,  of  Hereford,  for  appellant 
Cowan  ft  Bum^,  of  Ft  Worth,  W.  D. 
Berrr.  and  G.  BL  Lane,  Asst  Att7<  Oen.,  for 
the  State. 


HABPBB,  J.  Ttdfl  la  tiie  aeoond  appeal 
in  this  caae,  the  opinion  on  the  former  ap- 
peal being  fonnd  In  61  Tex.  Cr.  B.  356,  136 
S.  W.  T71.  When  tried,  appellant  was  again 
fonnd  gollty  of  murder  In  the  second  de- 
gree, and  bis  punishment  tbla  time  aascswd 
at  nine  years  conflnement  In  the  peniten- 
tiary. 

The  evidence  la  very  fully  stated  In  the 
opinion  on  the  former  ai^)eal  In  this  case, 
and  we  will  only  state  such  as  may  be  neces- 
sary to  render  our  opinion  inteUtgible  in 
passing  on  the  varlons  bllls  of  exc^itian  in 
the  record. 

[1,  2]  1.  The  first  five  bills  relate  to  testi- 
mony of  the  witness  H.  S.  Boloe.  The  tes- 
timony of  this  witness  shows  that  he  was 
the  superintendent  for  the  Capitol  Syndi- 
cate, and  deceased  was  manager  of  the 
ranch  at  Bovina.  Mr.  Boice  was  asked  If  he 
knew  whether  or  not  appellant  had  ever 
asked  permission  to  handle  cattle  In  the  pas- 
tures belonging  to  the  Capitol  Syndicate,  to 
which  question  he  answered:  "No,  sir." 
Under  the  testimony,  we  think  the  question 
permissible,  but,  If  It  had  not  been,  it  would 
present  no  error,  for  the  witness  answers 
he  did  not  Itnow.  The  witness  Boice  had 
answered,  on  cross-examination  by  appe- 
lant, that  be  felt  a  deep  inter^t  In  the  case, 
and  that  perhaps  he  might  l>e  termed  a 
biased  witness.  On  redirect  examlnatiun 
he  was  permitted  to  state  that  be  would  not 
permit  his  bias  nor  state  of  bis  feelings 
to  color  bis  testimony,  nor  deviate  froui 
the  facts.  The  defradant  having  shown  the 
bias,  state  of  feeling,  and  ill  will  of  the  wit- 
ness for  the  purpose  of  affecting  his  credit 
as  a  witness,  we  think  It  was  permissible 
for  the  state  in  rebuttal  to  elicit  the  char- 
acter of  testimony  shown  by  this  bill. 

[3]  This  witness  was  also  permitted  to 
state  that  he  had  known  Armstrong  (de- 
ceased) a  number  of  years,  and  had  been 
Intimately  associated  with  him,  and  had 
never  known  him  to  carry  a  plstoL  The 
defaidaut  bad  shown  threats  of  deceased, 
had  Introduced  witnesses  to  prove  that  de- 
ceased was  tbe  character  of  man  who  would 
bf>  likely  to  execute  a  threat  when  seriously 
made,  and  in  this  condition  of  the  record  we 
do  not  think  It  was  error  to  permit  a  wit- 
ness to  state  that  he  was  a  man  who  did 
not  carry  arms.  If  be  had  t)eai  one  who 
habitually  carried  arms,  In  connection  with 
the  testimony  of  threats,  of  that  character 
of  man  who  would  execute  the  threats,  It 
certainly  would  hare  been  permissible  to 
have  proven  that  fact,  and,  on  the  other 
hand,  tbe  fact  that  be  did  iy>t  do  so  would 
also  be  admissible^  when  erldence  of  threats, 
etc,  were  introduced  in  evl6aa».  The  other 
bills  to  testimony  of  Qila  witness  likewise 
present  no  orror. 

2.  In  tbe  record  It  Is  sbown  that  a  herd 
of  cattle  that  had  belonged  to  appellant 


*For  otber  easM  see  same  b^e  sad  Mction  NUHBBR  In  Dec.  Us.  a  Am.  Dig.  Kmj  No.  BerUs  A  Bep'r  IMeant 
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wore  driven  Inside  of  what  Ib  known  as  the 
labe  pasture  to  water.  Deceased,  seeing  the 
gate  opened  and  cattle  driven  In  rode  over 
there  and  stopped  the  cattla  Mr.  Jerslg, 
who  had  worked  for  the  Capitol  Syndicate, 
informed  deceased  he  had  bought  the  cattle, 
when  be  permitted  blm  to  water  them.  Ap- 
pellant bad  anothw  herd,  holding  them  just 
outside  of  this  pasture,  and  Mr.  Jerslg  was 
permitted  to  testify  that  subsequently  these 
other  cattle  were  also  driven  inside  and  wa- 
tered at  this  lake.  Inasmuch  as  the  trouble 
ai^pareaitly  grew  out  of  trouble  existing  be- 
tween appellant  and  the  Capitol  Syndicate, 
or  its  employee,  and  that  deceased  went 
from  Mr.  Jerslg  to  where  appellant  was 
holding  the  other  cattle,  and  bad  a  conv^- 
satton  with  him,  and  that  the  killing  short- 
ly thereafter  followed.  It  was  not  error  to 
permit  It  to  be  sbovra  that  these  catt}e  were 
subsequently  watered  at  the  lake,  as  It 
tended  to  show  whether  or  not  they  were 
being  held  there  for  that  purpose,  and  would 
aid  the  Jury  in  passing  on  the  acts  and  mo- 
tives of  the  parties  in  the  events  that  hap- 
pened subsequent  to  the  conversation  be- 
tween appellant  and  deceased. 

[4]  3.  It  appears  that  appellant,  after  the 
conversation  with  deceased  near  the  lake 
pasture,  galloped  bis  horse  to  his  home, 
about  a  quarter  of  a  mile  distant,  got  down, 
and  wait  In  the  honse;  that,  on  coming  out 
of  the  boose,  he  met  his  brother,  Doby  Wil- 
Uama,  whom  he  told«  In  answer  to  a  ques- 
tion, "Don't  botbw  me;  Jno.  Armstrong  [de- 
ceased] has  been  around  here  whipping  me 
with  a  rope,  and  threatened  to  kill  me,"  and 
then  told  him  to  go  to  the  depot  to  order 
some  cars,  so  Doby  says.  Appellant  Is  then 
shown  to  have  gone  to  Tom  Blley's  house 
and  got  his  Winchester  rifle;  bis  wife  hav- 
ing told  him  that  Dan  Riley  bad  borrowed 
it.  When  deceased  and  appellant  parted  at 
the  lake  pasture,  appellant  going  after  his 
gon^  deceased  went  to  the  depot  at  Bovina. 
Doby  Williams,  after  seeing  ills  bA)tber,  also 
went  to  the  depot,  and  be  and  deceased  got 
Into  a  flght,  nsittg  their  ropes.  Appellant 
rode  and  shot  deceased.  At  the  time  of 
and  Just  after  the  shooting,  It  was  shown 
by  witness  UcDcmald  that  ajtpellant'a  wife 
was  standing  where  she  conld  see  the  oitlre 
difficulty.  It  was  not  undertaken  to  prove 
what  she  said.  If  she  said  auytbluft  but  only 
that  he  could  be  seen  at  this  point  The 
state  was  endeavoring  to  prove  that  appel- 
lant, after  the  transaction  at  the  lake  pas- 
ture, had  rldd«i  directly  bom^  saw  his  wife 
and  Us  brother,  and  his  wife  bad  told  him, 
where  t»  get  the  gon;  that  appellant's 
brother  had  gone  to  tlie  depot,  where  tbey 
apparently  knew  deceased  had  gone,  got  Into 
trouble  with  blm,  when  appelant  came  up 
and  shot  deceased.  The  state's  theory  was 
that  it  was  a  preconceived  killing  and  the 
acts  and  conduct  of  the  parties  under  these 
circnmatances  would  be  admissible,  and  It 


was  not  error  to  admit  testimony  of  the 
position  of  Mrs.  Williams  after  it  was  shown 
that  appellant  bad  gone  home  and  asked 
for  his  gun,  and  rode  off  with  It  It  would 
be  a  circumstance  as  tending  to  show  wheth- 
er or  not  appellant  at  that  time  had  formed 
the  determination  to  kill.  Neither  was  there 
any  error  In  permitting  witnesses  to  state 
what  was  said  by  defendant  at  the  time  he 
went  to  Riley's  and  got  his  rifle. 

[{]  4.  Witness  Weaver  in  detailing  the 
rope  fight  between  deceased  and  Doby  Wil- 
liams said,  among  other  things:  "Doby  got 
the  best  of  the  fight"  This  was  objected 
to  on  the  ground  that  it  was  a  conelusion  of 
the  witness.  Perhaps  the  remark  was  not 
called  for  by  the  queBtlon  asked,  yet  we 
fall  to  see  in  what  way  it  could  have  been 
Injurious  to  appellant  ,for  the  witness  to 
have  interpolated  that  remark  In  detailing 
the  rope  fight 

[6]  G.  It  was  not  error  to  refuse  to  per- 
mit it  to  be  shown  that  a  witness  In  marry- 
ing the  second  time  had  married  a  woman  olT , 
questionable  virtue.  This  Is  not  a  proper 
way  to  attack  the  credit  of  a  witness — as 
to  the  conduct  of  bis  wife  or  other  relatives. 

6.  The  testimony  of  the  witness  Canfleld 
as  to  a  threat  made  by  appeUant  was  held 
to  be  admissible  on  the  former  appeal  in 
this  case,  and  we  do  not  care  to  discuss  It 
again.  By  reading  that  opinion  the  reason 
for  Its  admissibility  Is  clearly  made  mani- 
fest. 

[7]  7.  Appellant,  on  cross-examination,  had 
testified  to  threats  of  deceased  being  com* 
munlcated  to  blm  b>  BiTant,  Elliott,  Claundi. 
and  a  number  of  others.  These  men  were 
not  placed  on  the  witness  stand,  but  appel- 
lant testified  in  his  own  behalf,  and  testified 
to  the  threats  b^ng  communicated  to  him 
by  them.  On  cross-examination  of  defend- 
ant, counsel  for  the  state  sought  to  develop 
that  defendant  knew  that  deceased  did  not 
associate  with  these  men,  and  their  relations 
were  such  that  deceased  would  not  likely 
have  made  the  threat  to  them;  that  they 
were  men  of  a  character  In  whom  one  would 
not  ordinarily  place  any  reliance  In  their 
statements.  If  the  witnesses  themselves  bad 
been  placed  on  the  stand,  when  tbey  testified 
to  deceased  communicating  threats  to  them 
against  appellant.  It  would  have  been  per- 
missible to  show  wbethw  or  not  they  were 
acquainted  with  deceased;  the  extent  of  their 
association;  that  tbey  were  In  Jail  charged 
with  olme,  or  oUier  facts  legitimately  af- 
fecting their  credit  as  witnesses,  and  when 
defendant  did  not  place  them  on  the  stand, 
but  testified  to  tbelr  communicating  the 
thrests  to  htm.  It  was  permissible  to  de- 
velop his  knowledge  as  to  tiiese  facts,  tf 
facts  they  be,  that  the  Jury  might  determine 
whether  In  fact  he  placed  reliance  In  the 
threats  communicated  by  them  to  him. 

[I]  8.  In  a  bill  of  exception  It  is  shown 
that  deCendant  tendraed  a  number  of  wit- 
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neweB  to  prore  that  Us  reputation  for  truth 
and  veradty  waa  good.  Aa  the  atata  had 
not  offwed  to  Impeach  the  dttCendant  by 
prorlng  oontradtctory  itataaenti  or  oth^ 
wlae,  the  court  did  not  err  In  exdnding  the 
teatlmony.  The  court  permitted  the  d^end- 
ant  to  prove  that  hla  r^atatlon  as  a  peace- 
able^ law-abiding  citizen  waa  good  by  all 
wltneeaea  otUxeA  for  that  purpose. 

[I]  9.  A  number  of  bilUi  of  exception  were 
reaerred  to  remarks  made  by  the  court  dur- 
ing colloqufes  between  appellant's  counsel 
and  the  court,  and  between  state'a  counsel 
and  the  court  The  court  should  never  pex- 
mlt  himself  to  be  drawn  into  a  discussion 
of  his  rulings  either  with  the  state  or  de- 
fendant's counsel,  and  some  ot  the  r^narks 
made  were  perhaps  Improper,  but  as  no  re- 
mark made  by  the  court  would  be  upon  the 
weight  of  the  testimouy,  nor  Indicate  to  the 
Jury  his  opinion  of  the  merits  of  the  case, 
they  could  not  hare  been  prejudicial  to  de- 
fendant's rights,  and  therefore  do  not  pre- 
sent reversible  error.  However,  we  hope  the 
trial  courts  will  cease  permitting  themselves 
to  be  drawn  Into  controversies  with  counsel 
trying  a  case,  but  merely  rule  on  the  ob- 
jections made,  and  thus  prevent  these  ques- 
tions being  unnecessarily  brought  In  lasne 
in  the  case  on  appeal. 

[1M2]  10.  In  bill  No.  20  we  cannot  teU 
what  evidence  went  to  the  Jury,  as  It  ap- 
pears the  court  sustained  the  defendant's  ob- 
jection to  the  Indictment  being  Introduced  In 
evidence.  The  bill  seems  to  be  to  a  remark 
of  the  court  When  defendant's  counsel  ask- 
ed the  court  to  Instruct  the  Jury  not  to  con- 
sider what  state's  counsel  had  said  about 
the  indictment,  the  court  replied:  "They 
have  been  Instructed.  They  are  men  of  or- 
dinary intelligence,  and  they  don't  have  to 
be  told  every  minute.  When  counsel  ad- 
dressee the  court,  it  is  not  evidence."  If 
the  court  had  instructed  the  Jury  not  to  con- 
sider evidence  excluded  by  the  court,  it  was 
perhaps  not  necessary  to  again  Instruct 
them.  However,  counsel  and  the  court  both 
seem  at  times  to  have  been  a  little  bit  petu- 
lant which  is  to  be  regretted,  yet,  in  the  ab- 
sence of  any  showing  that  anything  was  said 
or  done  that  could  have  Influenced  the  rer- 
diet  of  the  Jury,  It  does  not  present  error. 
If  the  bill  la  to  be  taken  as  an  objection  to 
the  question  of  whether  or  not  he  had  ever 
before  been  indicted,  inasmuch  as  defendant 
answered  that  he  did  not  know  it  If  he  bad, 
as  no  papers  had  ever  been  served  on  him, 
tbls  would  not  present  error.  As  before  stat- 
ed,  we  cannot  say  by  the  bill  whether  or  not 
any  evidence  was  permitted  to  go  before  the 
Jury  under  the  recitations  in  this  bill,  and 
therefore  It  does  not  present  error. 

H.  While  the  witness  Weaver  was  tes- 
tifying on  cross-examination,  he  was  asked 
by  defendant  If  he  had  not  stated  In  the 
presence  of  John  Aldredge  and  others  that 
the  next  time  he  testified  In  this  case  he  was 
going  to  swear  enough  to  break  John  WU< 


Uamtf  neCk.  WlbuH  denied  naklnc  the 
statunant,  wben  Aldredge  was  iiUroduced  by 
defokdant  and  teetuted  Weaw  did  make 
audi  statement  and  had  eald  tiiat  he  waa 
mtnlng  a  dray  at  Bovlna,  and  i^ipellant.  had 
pot  In  a  dray,  competing  with  him.  The 
^te  then  offered  the  evidoioe  o(  Weaver  at 
the  ^^wiifiiin  trial  held  ■  few  daya  after 
the  wniny.  In  admitting  tbla  testimony 
there  was  no  extor  as  the  defotdant  had 
soui^t  to  lnq>each  the  tesUnKmy  of  the  wit- 
ness Weaver,  and  show  that  his  testunmiy 
on  this  trial  was  manuCactared.  When  tms 
se^  to  Impeach  a  wltneaa,  then  Ids  state* 
meats  made  at  the  time  of  or  ahortly  after 
the  occurrence  are  admissible  to  support  Us 
testimony  In  the  trial,  if  It  does  do  so.  How- 
ever,  the  bill  does  not  show  that  the  testis 
mony  waa  Introduced,  merely  showing  that 
"counsel  offered  the  testimony,"  which  was 
objected  to. 

[IS]  12.  Doby  WUllams  havinc  testified 
that  deceased  waa  fitclng  defoidant  at  the 
time  he  was  shot  on  cross-examination  ooon- 
aei  for  the  state  asked  him:  "If  the  shot  did 
go  in  through  the  right  sleeve  of  the  coat 
under  the  armpit  and  come  out  under  ttie 
shoulder  blade,  on  the  left  side,  the  wound 
ranging  backward,  how  could  It  have  done 
that  if  Mr.  Armstrong  was  facing  him  7* 
This  was  objected  to,  and  the  objection  ov^- 
ruled.  The  witness  answered,  "It  seems  to 
me  be  was  facing  him  whea  the  gun  flred." 
The  question  did  not  call  for  a  conclusion  of 
the  witness,  but  he  could  hare  stated  any 
fact  or  circumstance,  such  as  decea^ted  sud- 
denly wheeled,  or  any  other  fact  that  ms 
true  in  explanation  of  his  statement 

[141  13-  The  remark  of  counsel  for  the 
state  to  Doby  Williams  when  on  the  witness 
stand.  "You  are  an  extraordinary  man." 
sbould  not  have  been  made,  but  as  It  did 
not  tend  to  show  appellant's  guilt  or  Inno- 
cence, It  does  not  present  reversible  error. 

[1 1, 1 6]  14.  There  are  a  great  number  of 
bills  of  exception  In  the  record,  and  we 
have  attempted  to  review  each  of  them,  but 
there  is  no  bill  reserved  to  the  action  of  the 
court  In  overruling  the  application  for  a 
continuance.  This  matter  is  not  presoited 
in  a  way  we  can  review  It  Neither  can  we 
review  those  grounds  in  the  motion  for  a 
new  trial  complaining  of  remarks  of  state's 
counsel.  No  bills  of  exception  were 
served,  and  we  are  not  shown  what  langoags 
It  was  that  was  objected  to. 

[17]  15.  The  second  paragraph  of  Uie 
court's  charge  does  not  charge  the  Jury  that 
the  evidence  established  express  malice.  It 
leaves  the  question  for  the  Jury  to  det«iDlne 
whether  It  shows  either  express  or  Implfed 
malice.  Informing  them  that  if  the  evidenre 
shows  express  malice.  It  would  warrant  a 
conviction  for  murder  In  the  second  degree, 
as  express  malice  Includes  implied  malice. 
This  was  not  upon  the  w^ght  of  the  evi- 
dence, and,  as  defendant  was  on  trial  for  no 
hli^ier  grade  (tf  ofloise  than  murder  in  the 
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second  degree  tfae  ■■Blgnmmt  pzaunti  no 

error. 

10.  On  manslangbter  tbe  conrt  charged  the 

Jury: 

"0S}  Manalanghter  la  Toltmtary  homicide, 
committed  under  the  Immediate  Influence  of 
sudden  passion,  arising  from  an  adequate 
cause,  but  neltber  Justified  nor  excused  by 
law. 

"(6)  By  the  expression,  "under  the  immedi- 
ate lnfin»ice  of  sudden  passion,'  is  meant: 
(a)  That  the  provocation  must  arise  at  the 
time  of  the  commission  of  the  offense,  and 
tliat  the  passion  is  not  the  result  of  a  former 
provocation,  (b)  The  act  must  be  directly 
caused  by  the  passion  artslng  out  of  the 
provocation.  It  Is  not  enough  that  the  mind 
is  merely  agitated  by  the  passion  arising 
from  some  other  provocation  or  a  provoca- 
tion Uvea  by  some  other  than  the  party 
killed,  (c)  The  passion  Intended  Is  either 
the  emotion  of  the  mind  known  as  an^, 
rage,  sudden  resentment,  or  terror,  rendering 
it  incapable  of  cool  reflection. 

"(7)  By  the  expression  'adequate  cause* 
ia  meant  such  as  would  commonly  produce 
a  degree  of  anger,  rage,  sudden  resentment, 
or  terror  In  a  perstm  of  ordinary  temper  suf- 
ficient to  render  the  mind  incapable  of  cool 
reflection. 

"(8)  Any  condition  or  circumstance  which 
Is  capable  of  creating  and  does  create  sudden 
passion  BUdi  as  anger,  rage,  sudden  resent- 
ment, or  terror,  rendering  the  mind  Incapa- 
ble of  cool  reflection,  la  In  law  adequate 
cause.  And  where  there  are  several  causes 
to  arouse  passion,  and  no  one  of  them  alone 
would  constitute  adequate  cause,  It  Is  for 
yon  to  determine  whether  or  not  all  such 
causes  combined  might  be  sufficient  to  do  so. 

"(9)  In  order  to  reduce  a  voluntary  homi- 
cide to  the  grade  of  manslaughter,  it  Is  nec- 
essary, not  only  that  adequate  cause  exist- 
ed to  produce  the  state  of  mind  referred  to — 
that  is,  anger,  rage,  sudden  resentment,  or 
terror — sufficient  to  render  the  mind  of  a 
person  of  ordinary  temper  incapable  of  cool 
reflection,  but  also  that  such  state  of  mind 
did  actually  exist  at  the  time  of  the  commis- 
sion of  the  offense. 

"(10)  Although  the  law  provides  that  the 
provocation  causing  the  sudden  passion  must 
arise  at  the  time  of  the  killing,  it  is  your  du- 
ty in  determining  the  adequacy  of  the  prov- 
ocation to  consider  in  connection  therewith 
all  the  facts  and  drcumstancee  In  evidence 
in  the  case;  and  if  you  find  that  by  reason 
thereof  the  defendant's  mind,  at  the  time  of 
the  killing,  was  Incapable  of  cool  reflection 
and  that  said  facts  and  circumstances  were 
sufficient  to  produce  that  state  of  mind  In  a 
person  of  ordinary  temper,  then  the  proof 
as  to  the  sufficiency  of  the  provocation  sat- 
Isfles  the  requirements  of  the  law.  And  so 
In  this  case  you  will  consider  all  the  facta 
and  circumstances  In  evidence  In  determln- 
Inc  the  condition  of  the  defendant's  mind  at 
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the  time  of  the  killing  and  the  adequacy  of 
the  cause,  producing  such  condition. 

"(11)  If  you  find  from  the  evidence  In  this 
case  that  a  short  tbne  before  the  killing  took 
place  the  dtfendant  and  the  deceased  had 
engaged  in  an  altercation  In  which  the  de- 
ceased made  demonstrations  toward  the  de- 
fendant and  threatened  his  life,  taking  into 
consideration  their  former  relations  to  each 
other,  and  what  had  passed  between  them. 
If  anything,  and  the  acts  and  words  of  de- 
ceased at  that  time  and  before,  if  any.  If 
you  find  such  facts,  or  any  one  or  more  of 
them,  were  sufficient  to  produce  In  the  mind 
of  a  person  of  ordinary  temper  such  a  degree 
of  anger,  rage,  resentment,  or  terror  as  to 
render  him  Incapable  of  oool  reflection  at 
that  time,  and  did  produce  in  the  mind  of 
defendant  such  passion,  and  before  be  had 
time  for  such  passion  to  subside  and  reason 
to  resume  Its  sway  before  the  killing  occur- 
red, then,  if  you  so  find,  the  same  would  be 
deemed  adequate  cause;  or,  if  you  find  that 
time  sufficient  had  elai»ed  for  the  passion  to 
subside  and  reason  to  resume  its  sway,  yet, 
if  you  find  from  the  evidence  that  when  the 
defendant  and  deceased  met  again,  at  the 
time  of  the  killing,  the  deceased,  by  any  act 
or  word  of  hla  at  such  time,  which  were  of 
themselves  sufficient,  or  if  taken  into  consid- 
eration with  hla  former  acts  or  words,  would 
be  sufficient  to  produce  in  the  mind  of  de- 
fendant such  a  degree  of  anger,  rage,  sud- 
den resentment,  or  terror  as  to  render  him 
incapable  of  cool  reflection  at  that  time^  and 
did  produce  in  the  mind  of  defendant  such 
passion,  the  same  would  be  deemed  adequate 
cause. 

"(12)  When  a  voluntary  homicide  take* 
place  under  the  immediate  Influence  of  sud- 
den passion  and  no  cause  Is  shown  to  exist, 
which  will,  under  the  Law,  excuse  or  Justify 
the  commission  thereof,  then,  in  order  to  de- 
termine whether  such  homicide  is  murder  In 
the  second  degree  or  manslaughter,  the  test 
Is,  Was  there  adequate  catise?  If  adequate 
cause  existed,  then  the  killing  would  be  man- 
slaughter. 

"(13)  Bearing  In  mind  the  foregoing  def- 
initions and  instmctlons  relative  to  man- 
slaughter, sudden  passion,  and  adequate 
cause,  If  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant, 
John  W.  Williams,  in  the  county  of  Parmer 
and  state  of  Texas,  on  or  about  the  17th 
day  of  November,  1908,  did  then  and  there^ 
unlawfully,  while  under  the  Immediate  in- 
fluence of  sudden  passion  arising  from  an 
adequate  cause,  but  neither  excused  nor  Jus- 
tified by  law,  with  a  gun  shoot  and  kUI  John 
Armstrong,  you  wUl  find  bim  guilty  of  man- 
slaughter, and  assess  hla  punishment  at  con- 
finement In  the  penitentiary  for  any  term  of 
years  you  may  agree  upon,  not  less,  however, 
then  two  years  nor  more  than  five  years,  and 
so  say  by  your  verdict" 

[It]  The  first  complaint  of  this  charge  la 
that  in  paragraph  6  the  conrt  Instructed  the 
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jury  that  the  provocation  must  arise  at  the 
time  of  the  killing,  while  In  paragraph  8  a 
different  criterion  Is  given.  If  the  charge  la 
read  as  a  whole,  and  especially  that  portion 
applying  the  law  to  the  case,  It  will  be  seen 
that  It  la  not  conflicting. 

[II]  The  next  complaint  la  that  In  para- 
graph 10  the  court  Instructs  the  Jury  it  was 
their  duty  to  determine  the  adequacy  of  the 
"provocation,"  Instead  of  the  adequacy  of 
the  cause  of  defendant's  passion.  This  crlt^ 
Iclsm  la  hypercritical.  The  provocation 
would  be,  and  necessarily  must  be,  the  cause 
of  the  passion.  Mr.  Webster  defines  provo- 
cation as  the  act  of  provoking  or  causing 
vexation  or  anger,  the  cause  of  resentment 

[20]  In  the  fourteenth  ground  it  la  said 
that  the  court  erred  in  enumerating  In  para- 
graph 11  certain  facts,  and  in  not  enumer- 
ating all  the  facts  throwing  light  on  the  sub- 
ject The  defendant  testified:  That  he  was 
holding  cattle  against  the  fence,  when  de- 
ceased loped  up  to  him,  and  said,  "What 
are  you  doing  here?"  when  he  replied,  "Try- 
ing to  hold  these  cattle."  That  deceased 
then  remarked,  "It  seems  to  me  you  are  try- 
ing to  run  things,"  when  he  replied  he  was 
not  Deceased  then  said.  "Don't  commence 
any  of  your  lies.  I  know  where  you  have 
been  and  what  you  are  doing,"  and  began  to 
take  bis  rope  loose  from  his  saddle.  De- 
fendant says  he  then  told  deceased  that  he 
did  not  want  any  trouble,  that  be  was  not 
able  to  fight,  when  deceased  said,  "No;  but 
you  are  going  to  have  it  to  do,"  and  began 
striking  at  him  with  the  rope,  with  a  loop 
In  it  That  he  was  satisfied  deceased  was 
trying  to  rope  hfm,  and  be  Jerked  his  horse 
back,  and  again  remarked  that  he  was  not 
able  to  fight  when  deceased  said:  "You  had 
better  get  able.  I  will  kill  you  to-day." 
Appellant  says  he  broke  and  run,  and  ran 
to  his  house  to  get  his  gun;  that  his  gun 
was  not  at  home,  and  his  wife  told  him  that 
Dan  Riley  had  gotten  it;  that  he  went  to 
Riley's  to  get  his  gun  to  p^tect  himself; 
that  he  got  his  gun  and  started  back  to  the 
cattle,  when  he  saw  deceased  and  his  brother 
Doby  fighting;  that  he  saw  his  brother  ride 
off  and  deceased  pursuing  him,  and  that 
when  deceased  caught  up  with  his  brother, 
It  looked  to  him  like  deceased  was  trying  to 
rope  his  brother ;  tliat  as  he  rode  up  deceased 
turned  to  him  and  said,  "Oh,  you  son  of  a 
bitch,"  when  be  raised  his  gun  and  shot  blm. 
The  court's  charge,  we  think,  sufficiently 
grouped  these  facts  as  thus  presented,  and 
especially  so  In  view  of  the  fact  that  the 
court  Instructed  the  Jury  that  it  was  their 
duty  to  consider  all  the  facts  and  circum- 
stances in  the  case  in  passlns  on  the  Issue 
of  manslaugbter, 

[21]  The  next  complaint  is  that  in  this 
paragraph  the  court  erred  in  charging  on 
cooling  time,  as  the  facts  in  the  case  did  not 
call  for  such  charge.  As  presented  In  this 
paragraph,  we  do  not  think  the  court  erred 
In  the  respect  complained  o^  The  evidence 


shows  that  from  the  time  appellant  says  the 

first  altercation  took  place  he  rode  a  quarter 
of  a  mile  to  his  home,  went  in  the  house,  in- 
gulred  for  his  gun,  and  then  went  to  a  neigh- 
bor's and  secured  it  in  the  meantime  telllug 
his  brother  to  go  to  the  depot  and  order 
some  cars;  that  Riley's  place  where  he  got 
the  gun  was  some  300  or  400  yards  from  the 
place  where  the  killing  occurred.  Under 
these  drcnmstances,  the  charge  is  not  sub- 
ject to  the  criticism  made. 

The  complaint  tliat  paragraph  12  la  con- 
fusing and  misleading  la  not  well  founded. 
After  previously  defining  adequate  cause, 
and  when  read  In  connection  with  the  whole 
charge,  this  paragraph  correctly  presents  the 
law. 

[22]  Ttie  complaint  to  paragraph  13  is 
not  well  founded.  The  court  in  telling  the 
Jury  to  "bear  In  mind  the  forgoing  defini- 
tions and  instructions  relative  to  manslaugh- 
ter, sudden  passion,  and  adequate  cause" 
would  not  confuse  or  mislead  the  Jury. 

17.  On  self-defense  the  court  instructed 
the  Jury: 

"(15)  Homicide  Is  permitted  by  law  when 
the  party  assailed  is  In  imminent  and  press- 
ing danger  of  losing  his  life,  or  suffering 
serious  bodily  injury,  whether  the  homicide 
be  committed  by  the  party  about  to  be  slain 
or  seriously  injured,  or  by  some  party  in  Ms 
behalf,  and  the  same  rules  wtiich  regulate 
the  conduct  of  the  person  about  to  be  injured 
in  repelling  the  aggression  are  also  applica- 
ble to  the  conduct  of  him  who  interferes  in 
behalf  of  such  person.  A  reasonable  ap- 
prehension of  death  or  serious  bodily  injury 
will  excuse  a  person  In  using  all  necessary 
force  to  defend  his  life  or  person,  and  it  is 
not  necessary  that  there  should  be  actual 
danger,  provided  he  acted  upon  a  reasonable 
apprehension  of  danger  as  it  appeared  to 
him  from  his  standpoint  at  the  time,  and 
in  such  case  the  person  acting  under  sucb 
real  or  apparent  danger  Is  in  no  event  bouud 
to  retreat  in  order  to  avoid  the  necessity  of 
killing  his  assailant  The  right  of  self-de- 
fense depends  upon  the  necessity  or  apparoit 
necessity  to  take  life  In  order  to  prevent 
death  or  serious  bodily  injury,  and  wh^  the 
necessity  or  apparent  necessity  to  do  so, 
viewed  from  the  standpoint  of  the  [Mrson 
exercising  such  right  ceases,  tbe  right 
ceases. 

"(16)  Now,  if  you  believe  from  the  evi- 
dence that  the  defendant  shot  and  killed 
John  Armstrong,  but  further  believe  that  at 
the  time  he  did  so  the  deceased  was  making 
an  unlawful  and  violent  attack  upon  defend- 
ant's brother,  Doby  Williams,  which  then 
reasonably  appeared  to  defendant  that  the 
said  Doby  Williams  was  in  danger  of  losing 
his  life  or  suffering  serious  bodily  injury  at 
the  bands  of  the  deceased,  and  that  hia  said 
brother's  danger  was  then  imminent  and 
pressing,  viewing  the  whole  matter  from  toe 
defendant's  standpoint  alone,  and,  under 
such  circumstances,  he  shot  and  killed  the 
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said  Armstrong,  be  would  be  justifiable; 
or.  If  you  believe  from  tbe  erldenee  that 
from  the  acts  and  words  of  the  deceased  at 
tbe  time  tbat  the  defendant  had  reasonable 
apprehension  that  the  deceased  was  about 
to  Inflict  death  or  serious  bodily  Injury  upon 
bis  brother,  Doby  WlUlams,  and  tbat  such 
danger,  or  apparent  danger,  was  imminent 
and  pressing,  even  though  there  was  no  real 
danger,  but  was  only  apparent,  viewing  the 
matter  from  the  defendant's  standpoint  alone 
at  the  time,  and,  to  save  his  brother  from 
such  apparent  danger  to  his  life  or  person, 
the  defendant  shot  and  killed  the  deceased, 
he  would  be  Justlflable,  and,  in  either  or  both 
events.  If  yon  so  believe  from  the  evidence, 
you  will  acquit 

"(17)  Again,  If  you  believe  from  the  evi- 
dence that  tbe  defendant  shot  and  killed 
John  .  Armstrong,  but  further  believe  tbat 
at  tbe  time  he  did  so  the  deceased  was  mak- 
ing or  about  to  ttiake  an  unlawful  and  vio- 
lent attack  upon  blm,  the  defendant,  which 
then  reasonably  appeared  to  him  that  he 
was  In  danger  of  losing  bis  life  or  of  suf- 
fering serious  bodily  Injury,  at  the  bands  of 
the  deceased,  viewing  the  whole  matter  from 
the  defendant's  standpoint  alone,  and,  under 
such  clrcnmstanc^,  he  shot  and  killed  the 
said  Armstrong,  he  would  be  Justlflable;  or. 
If  you  believe  from  the  evidence  that  from 
the  acts  and  words  of  the  deceased  at  the 
time  that  the  defendant  had  a  reasonable 
apprehension  that  the  deceased  was  about 
to  inflict  death  or  serious  bodily  Injury  upon 
him,  and  such  danger,  or  apparent  danger, 
was  imminent  and  pressing,  even  though 
there  was  no  real  danger,  but  was  only  ap- 
parent, viewing  the  matter  from  the  defend- 
ant's standpoint  alone  at  the  time,  and  un- 
der such  circumstances  to  save  himself  from 
such  apparent  danger  to  his  life  or  person, 
he  shot  and  killed  the  deceased,  he  would  be 
Justifiable,  and  In  either  or  both  evwts,  if 
yon  so  believe  from  the  evidence  yon  will 
acquit  the  defoidant." 

[13]  Appellant  complains  tbat  in  present- 
ing the  right  of  defendant  to  kill  in  defense 
of  his  brother  the  court  used  the  words  "Im- 
minent and  pressing  danger,"  and  gave  him 
the  right  to  act  in  defense  of  his  brother  only 
In  the  event  that  the  danger  to  his  broth- 
er was  Imminent  and  pressing,  or  it  so  rea- 
sonably appeared  to  him.  In  the  case  of 
Weaver  v.  State.  19  Tex.  App.  669,  68  Am. 
Rep.  389,  Judge  White,  in  laying  down  the 
rnlee  applicable  to  the  law  of  self-defense, 
says:  "To  Justify  homicide  in  defense  of 
one's  own  life  or  the  life  of  another,  it  must 
be  In  necessary  resistance  to  aggression  ap- 
parently violent,  pressing  and  imminent  to- 
wards the  peraon  about  to  be  Injured."  In 
that  case  the  right  of  self-defense  Is  discuss- 
ed at  length,  and  tbe  rules  clearly  enunciat- 
ed. This  question  is  also  fully  discussed  by 
Presiding  Judge  Davidson  In  tbe  case  of 
Bush  V.  State,  40  Tex.  Or.  B.  S41,  51  S.  W. 
ZSQ.  and  It  la  held  that  aa  applicable  to  the 


evidence  in  that  case  the  use  of  the  words 
"Imminent  and  pressing"  was  not  error.  We 
think,  when  one  undertakes  to  justify  taking 
human  life  on  the  ground  that  he  thought 
another  was  In  danger,  it  is  not  error  for  tbe 
court  to. Instruct  the  jury  tbat  such  danger 
must  be  Imminent  and  pressing.  While  per- 
haps as  a  general  rule  It  would  be  better  not 
to  Include  those  words  In  a  charge^  yet  in  a 
cose  where  tlie  evidence  develops  the  cbarac- 
ter  ber^  shown,  If  used,  it  would  not  be 
error. 

[24]  It  was  not  error  for  the  court  to  place 
the  right  of  defense  upon  necessity  or  appar- 
ent ufcesaity,  and  tbe  words  as  used  would 
not  tend  *to  obscure  and  confuse",  tbe  Issue 
of  self-defense  as  made  by  the  evidence.  We 
have  given  above  the  evidatce  of  defendant 
as  presenting  the  Issue  of  self-defense.  The 
state's  testimony  would  have  deceased  and 
Doby  WlUlams  engaged  In  a  rope  fight,  strik- 
ing each  other  with  their  ropes,  and  wltb 
no  apparent  intention  to  rope  one  another. 
While  this  was  taking  place,  appellant  rode 
up  and  a  bystander  exclaims :  "Look  out  for 
the  gun."  Deceased  looked,  and  turned  his 
horse  and  started  to  jide  off,  when  appel- 
lant shot  him  in  the  side.  Taking  the  the- 
ories of  the  state  and  the  defendant,  we 
think  the  charge  on  self-defense  fairly  pre- 
sented the  -Issues,  and  the  numerous  criti- 
cisms of  the  various  words  in  the  charge  pre- 
sent no  error.  While  it  is  true  that  the  law 
gives  one  the  right  to  shoot  in  self-defense 
when  "from  the  acta,  or  by  words  coupled 
with  tbe  acta,"  it  reasonably  appears  to  him 
that  tbe  danger  Is  Imminent,  yet  every  case 
must  be  decided  ui>on  the  facts  In  tbat  case, 
and,  when  the  evidence  tendered  in  behalf 
of  defendant  embraces  both  acts  and  words, 
a  charge  tbat  thus  presents  the  case  is  not 
erroneous.  The  court  plainly  tells  tbe  Jury 
that  they  must  view  the  case  aa  it  appeared 
to  ^defendant,  and  tbe  criticism  of  this  part 
of  the  charge  has  no  foundation  in  the 
charge,  for  It  does  not  present  It  as  viewed 
by  tbe  Jury  at  tbe  time  of  trial,  but  as  it  ap- 
peared to  appellant  at  the  time  of  the  homi- 
cide. 

18.  On  threats  the  court  charged  the  Jury: 
"(18)  Where  a  defendant  accused  of  mur- 
der seeks  to  justify  himself  on  the  ground 
of  threats  against  his  own  life,  he  is  per- 
mitted to  introduce  evidence  of  the  threats 
made,  but  the  same  cannot  be  regarded  as 
affording  a  Justification  for  the  killing,  un- 
less It  be  shown  that  at  the  time  of  tbe 
bomldde  the  person  killed  by  some  act  then 
done  manifested  an  Intention  to  execute  the 
threats  so  made;  and  the  same  rule  would 
apply  where  others  had  communicated  to 
the  accused  a  threat  or  threats  purporting 
to  have  been  made  by  tbe  deceased,  provided 
the  accused  believed  them  to  be  true  and  be- 
lieved tbat  deceased  made  them,  even  though 
you  may  believe  no  such  supposed  threats 
had  in  fact  bean  mads.  Now,  if  you  believe 
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from  the  erldence  that  the  deceased  had 
made  a  threat  or  threats  against  the  life  of 
the  defendant,  or  that  other  persons  had 
communicated  to  defendant  a  threat  or 
threats  purporting  to  hare  been  made  by  de- 
ceased, agalnat  defendant's  life,  prior  to  the 
killing,  and  that  such  threats,  or  purported 
threats,  had  been  communicated  to  defend- 
ant before  the  homicide  was  committed,  and 
the  defendant  honestly  believed  such  Infor- 
mation of  thrrats  to  be  true,  and  yon  fur- 
ther believe,  from  the  evidence,  that  at  the 
time  of  the  killing  the  deceased  by  some  act 
then  done,  word  spoken,  or  made  some  dem- 
onstration manifesting  an  intention  to  ex- 
ecute the  tbreata,  or  purported  threats,  so 
made,  which  act,  word,  or  demonstration 
reasonably  anwared  to  the  defendant,  view- 
ed te)m  his  standpoint  alone,  that  the 
threats  were  abont  to  be  ^ecated,  and  that 
bis  life  was  thm  In  danger,  or  bis  person 
of  serious  bodily  Injury,  Vxea  and  In  such 
case  the  d^endant  was  not  bound  to  re- 
treat; but  could  stand  his  ground,  and  would 
be  justified  In  slaying  the  said  Armstrong, 
and,  it  you  so  beHeve  from  the  evidence  yon 
will  acquit  the  defendant" 

[IB]  The  defendant  testified  to  a  threat 
being  made  to  him  personally,  and  to 
flireats  being  communicated  to  him  by  oth- 
ers, and  It  was  i^per  for  the  court  to 
present  the  Issne  from  both  viewpoints. 
While  there  Is  a  number  of  criticisms  of  this 
paragraph  of  the  charge,  such  as  the  "court 
erred  In  submitting  to  the  Jury  the  Issue  of 
whether  threats  bad  been  made  or  not," 
"the  court  erred  in  requiring  the  Jury  to  be- 
lieve that  at  the  time  of  the  killing  there 
must  have  been  some  act  done,  word  spoken 
or  demonstration  made,"  "that  defendant 
must  believe  his  life  was  In  danger,  as  well 
as  believe  that  the  threats  were  about  to  be 
executed,"  and  that  the  defendant  must  have 
"honestly"  believed  that  the(  threats  had 
been  made,  etc.,  we  do  not  deem  It  neces- 
sary to  discuss  each  separately. 

[21]  This,  as  every  other  paragraph  of  the 
charge,  is  vigorously  assailed  by  the  able 
lawyers  representing  appellant,  yet  we  can- 
not conceive  ground  for  complaint  In  the 
court  Instructing  the  Jury  that  if  they  be- 
lieved from  the  evidence  threats  had  been 
made  by  deceased  to  take  the  life  of  appel- 
lant, and  that  deceased  by  some  act  then 
done,  word  spoken,  or  demonstration  made 
manifested  an  intention  to  execute  the 
threats,  appellant  would  have  the  right  to 
kill,  and,  U  the  Jury  so  found,  they  would 
aqulL 

[27]  Neither  was  there  error  instructing 
the  Jury  that,  In  order  to  Justify  slaying  de- 
ceased, that  to  appellant,  viewed  from  his 
standpoint,  it  must  have  reasonably  appeared 
from  the  acts,  words,  or  demonstration  of 
deceased  that  the  threats  were  about  to  be 
executed.  The  crlttdsms  of  the  charge  In 
then  respects  are  hypercritical. 


[21]  However,  the  contention  of  appellant 
tliat  In  requiring  the  jury  to  find  tliat  ap- 
pellant "honestly  believed  the  information 
of  threats"  was  a  limitation  on  the  right  of 
self-defense,  appellant  Insists  Is  supported 
by  the  case  of  TUlery  v.  State,  24  Tex.  App. 
271,  5  S.  W.  844,  6  Am.  St  Rep.  882.  Id 
that  case  It  is  said  that  it  is  not  reqntred 
that  a  man  mnst  "honestly  believe  that  bis 
life  was  in  danger,"  but  the  law  la  that,  if  it 
reasonably  appeared  to  him  that  his  life 
was  In  danger,  he  wonld  have  the  right  to 
act,  etc.  By  reading  the  charge  herein  cop- 
ied it  will  be  seen  that  the  word  "honestly" 
is  not  used  In  that  connection  in  the  charge, 
but  the  law  is  given  In  that  respect  as  laid 
down  in  the  TlUery  Case.  The  word  "hoiF 
estly"  Is  used  In  this  cha^  In  connection 
with  bis  belief  about  the  Uireats  conununl- 
cated  to  him,  and  It  is  inconceivable  to  us 
how  the  use  of  the  word,  In  the  connection 
used,  could  have  been  harmful  to  defendant 
He  had  testified  to  a  number  of  threats  be> 
Ing  communicated  to  him.  No  one  denied 
the  threats  were  communicated  to  him  by 
such  persons.  The  only  Uilng  that  was  done 
or  said  to  bring  In  question  any  of  the 
threats  was  on  cross-examination  of  defend- 
ant It  was  sought  to  show  by  him  that  such 
persons  did  not  associate  with  deceased,  and 
that,  perhaps,  th^  were  unworthy  of  belid^ 
and  he  fras  aware  of  that  &ct  Sudi  testi- 
mony was  not  sought  to  be  elicited  team  any 
person  other  than  ai^ellant,  thus  bringtng 
home  to  him  any  InformaUon  elicited  on 
that  quesUon.  The  use  of  the  word  "hon- 
estly" tat  this  cas^  in  instmctlng  tlie  jury 
that  If  be  honestly  believed  the  threats  had 
been  made,  porhaps  should  not  have  been 
used,  yet  we  do  not  believe  it  could  have 
been  hurtful  or  harmful  to  him,  as  there 
was  no  evidence  that  the  threats  had  not 
been  made.  If  a  person  did  not  believe  ttie 
information  that  threats  had  been  made,  he 
could  not  base  any  right  of  defense  tliereon, 
and  If  the  court  had  Instructed  the  jarr 
that,  If  defendant  believed  the  threats  to 
have  been  made,  no  one  wonld  question  the 
correctness  of  the  proposition  of  law,  and 
under  the  evidence  In  this  case,  placing  the 
word  "honestly"  before  the  words  "believed 
the  threats  to  have  been  made,"  Is  not  Bach 
error,  if  error  it  h^  as  would  necessitate  t 
reversal  of  the  case. 

This  case  has  been  ably  presented  by 
counsel  for  the  appellant  and  the  state,  and, 
while  there  are  numerous  bills  of  exception 
and  assignments  of  error,  we  have  carefully 
reviewed  each  one,  although  each  may  nol 
be  separately  discussed  herein,  and  we  have 
arrived  at  the  conclusion  that  while  perhaps 
there  are  some  verbal  Inaccuracies  In  tbe 
charge,  and  the  court.  In  discussion  with 
counsel,  made  remarks  it  wonld  have  been 
more  appropriate  for  him  not  to  have  made, 
yet,  taking  the  case  as  a  whole,  no  evidence 
was  admitted  that  should  not  have  been  ad- 


Dig  I  ICC  by 


Tex.) 


WTTtTiTAMB  T.  STATX 


778 


mitted,  and  tbe  chftrge  aa  a  whole  antmlts 
tbe  case  on  the  Issues  made  by  the  testi- 
mony, and  the  Judgment  should  be  afflnned, 
and  it  Is  accordingly  so  ordered. 

[21]  The  complaint  ot  the  failure  to  give 
the  special  charges  is  too  general  to  be  con- 
sidered, and  the  court  having  presented  the 
law  applicable  to  the  case  no  error  is  shown 
by  failure  to  give  the  ^>eclal  charges  re- 
quested. 

The  Judgment  to  afflnned. 

On  Motion  for  Rehearing. 

[30]  Appellant  has  filed  a  motion  ft>r  re- 
hearing. In  which  one  of  his  principal  con- 
tentions Is  that  we  erred  In  holding  that 
there  was  no  error  In  i»ermltting  tbe  state 
to  support  its  witness  Weaver  by  introduc- 
ing the  testimony  of  the  witness  at  the 
examining  trial.  The  witness  Weaver  had 
testified  to  material  facts  for  the  state, 
when  on  cross-examination  tbe  witness  was 
asked  by  defendant  If,  since  the  former 
trial  in  this  case,  he  had  not  said  to  Mr. 
Aldredge  in  the  town  of  Bovlna  in  a  res- 
taurant that  he  would  tell  enough  against 
defendant  at  the  next  trial  to  break  his 
neck;  that  the  Williams  boys  had  put  In  a 
dray  line  in  opposition  to  witness  Weaver, 
and  were  mad  at  him  for  testi^lng  as  a  wit- 
nes&  Weaver  admitted  that  appellant  had 
put  in  a  dray  line,  but  denied  emphatically 
making  any  such  statement  Defendant 
then  Introduced  Aldredge,  wbo  testified 
WeKvet  did  make  such  atatonent.  Now, 
what  was  tlie  object  and  purpose  of  this  ex- 
amination and  this  testimony?  It  was  to 
prove  that  since  tbe 'former  trial  Weaver 
bad  gotten  mad  at  appellant,  would  change 
bis  testimony,  and  swear  to  matters  on  the 
trial  not  testified  to  on  the  former  trial — 
that  hla  testimony  on  tUa  trial  was  a  pure 
fabrication.  Appellant  could  have  had  no 
other  object  and  purpose.  Appellant  cites 
us  to  &  number  of  authorlttes,  but  none  of 
them  are  in  point.  It  he  had  attempted  to 
Impeach  the  witness  1^  proving  that  bis 
reputation  for  truth  and  veracity  was  bad, 
of  course,  Us  former  testimony  would  be 
inadmissible  to  support  him,  because  his 
reputation  would  have  been  the  same  when 
be  gave  the  former  testimony,  and  to  prove 
that  be  had  made  the  same  statement  on  a 
former  oocaalon  would  add  no  verity  to  It 
But  this  is  not  that  character  of  question, 
but  the  effort  made  was  to  prove  that  the 
testimony  was  a  fabrication  pure  and  sim- 
ple, and  in  that  kind  of  instance  the  testl- 
mony  of  the  witness  given  at  a  time  when 
such  motives  did  not  exist  Is  admissible. 
In  tbe  case  of  Jones  r.  State,  88  Tex.  Cr.  R. 
103,  40  S.  W.  8U,  70  Am.  St  Bep.  719, 
Judge  Dnridson  In  speaking  for  the  court 
said:  "All  the  authorities  agree  where  an  at- 
tack is  made  that  the  witness  is  prompted 
by  Inqiroper  motives,  or  baa  recently  fabri- 
cated the  story,  that  under  ^ther  of  these 


contingencies  the  party  introducing  his  wit- 
ness can  prove  his  witness  stated  tbe  same 
facts  prior  to  the  time  when  the  motive 
could  have  existed,  or  prior  to  tbe  occasion 
or  circumstance  promptii:^  the  manufactur- 
ing of  the  testimony."  And  adds :  "We  have 
repeatedly  written  upon  this  subject,  laying 
down  substantially  the  same  rules  tbat  we 
here  state,  and  deem  it  unnecessary  to  even 
cite  authorities'* — but  does  cite  1  Whart  on 
Ev.  (2d  EJd.)  art.  570,  and  a  long  list  of  cases 
there  cited.  In  Reddick  v.  State,  3S  Tex. 
Cr.  R.  469,  84  S.  W.  276,  60  Am.  St.  Rep.' 
56,  Judge  Hurt  said:  "If  the  defendant  at- 
tempts to  prove  that  her  testimony  has  been 
recently  fabricated  tbe  state  would  have  the 
right  to  show  that  she  stated  soon  after 
the  transaction  tbe  same  facts.  If  the  de- 
fendant attempts  to  show  that  Improper  In- 
fluences have  been  brought  to  bear  upon  the 
witness  the  state  would  have  the  right  to 
prove  that  before  tbe  influences  were  ap< 
plied  she  told  the  same  tale  as  she  swears 
to  now  on  the  trial" — citing  authorities. 
And  in  English  v.  State,  34  Tex.  Cr,  B.  200, 
30  S.  W.  235,  Judge  Hurt,  In  speaking  for 
the  court  said:  "Appellant  complains  of 
testimony  to  the  effect  tbat  tbe  witness  gave 
on  tbe  night  of  the  homicide  a  similar  ver- 
sion of  the  facts  attending  same,  as  sworn 
to  by  him  on  the  trial.  Appellant  before 
this,  had  made  an  attack  upon  him  by  try- 
ing to  prove  that  bis  evidence  was  recently 
fabricated.  Under  this  state  of  case,  the 
state  had  the  right  to  sustain  her  witness 
by  proving  tbat  just  after  the  homicide  her 
witness  made  the  same  statement  in  sub- 
stance as  that  sworn  to  on  the  trial,  and  by 
this  means  disprove  that  his  testimony  was 
recently  fabricated."  For  other  decisions  so 
holding,  see  Ballow  v.  State,  42  Tex.  Cr.  B. 
2G6,  68  S.  W.  1023;  Keith  v.  State,  44  S.  W. 
840;  Mitchell  v.  State,  86  Tex.  Cr.  B.  278,  S3 
S.  W.  867,  36  8.  W.  4B6,  and  authorities  cit- 
ed in  these  cases.  And  see  Underbill  on 
Crim.  Ev.  t  241,  and  cases  there  dted. 

[Si,  M]  The  next  criticism  la  that  the 
court  erred  in  pennitting  witness  McDonald 
to  testify  as  to  where  appellant's  wOo  was 
when  the  shooting  took  place,  on  the  ground 
that  It  waa  requiring  the  wife  to  be  a  wit- 
ness against  her  husband,  and  that  it  was 
the  act  of  a  third  party  for  which  tbe  de- 
fendant was  not  responsible.  We  do  not 
question  the  correctness  of  those  decisions 
that  bold  that  tbe  wife  cannot  be  introduced 
as  a  witness  against  her  husband  nor  com- 
pelled to  testis  against  him.  This  is  stat- 
utory In  this  state.  The  statute  reads  tbat 
tbe  husband  and  wife  shall  in  no  case  tes- 
tify against  each  other,  except  for  an  offense 
committed  by  one  against  the  other.  In  this 
case  the  state  did  not  offer  the  wlfb  as  a 
witness,  and  she  was  not  called  on  to  give 
any  testimony.  But  when  the  state  showed 
that  defendant  at  the  time  of  the  first  al- 
tercation with  deceased  rode  rapidly  to  bis 
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borne,  went  In  Uie  bouse  In  fearab  of  Us  gm, 
was  Informed  that  the  gun  was  at  a  neigh- 
bor's, that  bis  brother  came  np  and  a  con- 
versation was  engaged  In,  his  wlfb  being 
present,  that  bis  brother  rode  directly  to  the 
place  wbc^  deceased  was  and  a  dlfflcalty 
ensued;  that,  after  getting  thla  gnn,  he  rode 
to  the  place  where  bis  brother  and  deceased 
were  engaged  In  a  fight,  and  flred  and  killed 
deceased,  the  acts  and  condnct  of  all  tbree 
of  the  parties  wonld  be  admissible,  If  such 
acts  tended  to  show  whether  the  taoml<^de 
was  a  preconceived  felUlng,  and  the  t&Ct  that 
one  of  the  parties  was  his  wife  and  the  oth- 
er bis  brother  wonld  not  prevent  the  acts 
and  condnct  of  either  from  being  admissible. 
It  Is  not  "permitting  the  vUb"  to  testify 
against  the  hosband.  Smith  v.  SUite,  48 
Tex.  Cr.  B.  235-241,  89  S.  W.  817. 

[311  The  next  objection  la  that  we  erred 
In  holding  tb^  was  no  error  In  permitting 
It  to  be  sbown  that  many  of  the  cattle  held 
by  appellant  at  the  time  of  the  first  alter- 
cation were  subseqaent^  watered  at  tbe 
tank.  It  Is  shown  the  whole  troable  be- 
tween appellant  and  deceased  grew  out  of 
matters  conoected  with  the  8yn<Ucate  ranch, 
ond  appellant  was  holding  tlie  cattle  next  to 
the  fence  near  wbere  the  gate  was  that  led 
to  the  tank,  and,  after  appellant  and  deceas- 
ed ha^  the  first  words  and  deceased  left  to 
go  to  the  depot  and  appellant  to  go  and  get 
hfs  gun,  these  cattle  which  were  being  held 
tbere  by  him  were  carried  In  this  gate  and 
watered,  all  knowing  that  deceased,  mana- 
ger of  the  ranch,  objected  thereto.  This 
subsequent  act  tended  to  show  why  they  bad 
been  driven  to  this  point  and  were  being 
held  there,  and  threw  light  on  the  causes 
leading  up  and  incident  to  the  t&tal  diffi- 
culty, and  the  rule  of  law  Is  that  all  facts 
and  circumstances,  which  originate  with  the 
person  on  trial,  may  be  proven  if  they  shed 
light  on  tbe  causes  leading  up  to  the  diffi- 
culty, acts,  and  conduct  tending  to  show 
malice,  etc.  Underbill  on  Orim.  Ev.  {  823. 
and  authorities  there  cited. 

All  the  other  questions  raised  were  so  ful- 
ly discussed  In  the  original  opinion  we  do 
not  deem  it  necessary  to  again  allude  to 
them,  as  they  relate  to  the  charges  which 
are  copied  In  the  original  opinion,  and  there 
discussed  at  length. 

The  motion  for  rehearing  is  overruled. 


BOfMEBS  V.  STAXa 

(Oonrt  of  GrimlDBl  Appeals  of  Texas.  May 

22,  1912.) 

1.  CBIHIHAL  Law  (I  822*)— TBIAZr-IaBTBUO- 

TI0N6— CONBTBUCTION. 

On  review  of  the  charge,  ft  nnit  lis  con- 
sidered aa  a  whole. 

[Ed.  Note.— For  other  cases,  lee  Criminal 
Law.  Cent  Dig.  «  1990,  1991,  1994,  1995, 
3158:  Dec.  Dig.  |  822.*] 


2.  Ceimikax  Law  (|  1050* )— Appeal-Ex  - 

CEPTIOH  TO  iNSTETJcnON— SUFFICIEHCr. 
A  complaint  on  appeal  that  tbe  court  erred 
in  failing  to  charge  on  the  law  of  manslangbter. 
and  la  not  submlttiDg  that  Issue  under  the 
facts  in  the  case,  was  too  gene^  to  require 
consideration. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fi  2671;  Dec.  Dig.  {  1059.* j 

3.  HOUICIDB  (S  809*)  — iNffTBUCnOHS  — Db- 
OBBB  OF  OVFVireB— MAHSLADannB. 

Wbere  there  was  no  pertinent  or  fordUe 
evidence  from  which  It  might  reasonably  be 
supposed  that  the  jury  could  have  been  mflo- 
enced  to  find  a  verdict*  of  manslaughter,  and 
tbe  most  that  could  be  claimed  from  any  of  tbe 
testimony  was  the  very  slightest  suiVMtion  or 
hint  of  some  facts  that  might  be  tortured  into 
tending  to  show  manalaugoter,  no  instmcttoa 
on  manslaughter  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  fi  649-^;  Dec  Dig.  {  308.*] 

4.  HO1UCI0B  (I  809*)— iHSTBDOnOIIB— Db- 
OBBE  OF  OFFBNSB— BfAITSLAUOHTBB. 

Where  the  evidence  on  tbe  one  band  dear- 
ly shows  murder,  and  on  the  other  perfect 
self-defense,  the  court  should  not  charge  on 
manslaughter. 

{Ed.  Note. — ^Fdt  otber  eases,  see  Homidde, 
Cent  Dig.  H  648-666;  Dec  mg.  |  SOOi*] 

6.  Hoinoini:  (|  809*)— DBaanc  of  OmEKsa— 

Hanslauohteb  —  EviDENCB  Showing  Db- 

QBEB  OF  MUBDES. 

On  a  trial  for  homicide,  die  evidence  tend- 
ed to  establish  that  the  defendant  and  deceased 
had  been  enemies,  and  that  threats  to  kill  de- 
fendant, made  by  deceased,  who  was  a  violent 
and  dangerous  man,  had  been  communicated  to 
defendant;  that  defendant  bad  been  drinking- 
that  while  passing  deceased's  saloon  he  had 
sprung  up  on  the  sidewalk,  drawn  his  pistol, 
and  at  a  distance  of  about  fifteen  feet  deliber- 
ately shot  deceased;  that  deceased  had  thrown 
his  bands  to  his  pocket  as  if  to  get  his  pistol, 
but  that  he  did  not  reach  it;  and  that  it  was 
found  in  his  pocket.  Beld,  that  on  the  evidence 
an  instruction  on  manslaughter  was  properly 
refused. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S!  649-656;  Dec  Dig.  {  809.*] 

6.  CaiMiNAL  Law  (I  823*)— Tbial— Instbtjc- 
TioNS— Curb  of  Ebbor. 

In  a  trial  for  homicide,  the  court  charged 
that  every  person  may  defend  himself  aRainst 
unlawful  attack  reasonably  threatening  injury 
to  his  person,  and  may  use  all  necessary  and 
reasonaole  force  to  defend  himself,  but  no  more 
than  the  circumstances  reasonably  indicate  to 
be  necessary,  and  by  other  chaises  correctly 
submitted  the  case  on  the  evidence  for  a  find- 
ing as  to  self-defense  without  In  any  wa; 
qualifying  it  Code  Cr.  Proc.  1911,  art  743, 
provides  that  judgment  shall  not  be  reversed 
except  for-  prejudicial  error  appearing  on  tbe 
record.  Held,  in  ^ew  of  the  Code  provision, 
that  any  error  in  another  Instmctlon  limiting 
the  defendant's  right  of  self-defense,  and  im- 
pressing the  Jury  with  tbe  belief  that  tbe 
court  thought  defendant  had  used  greater  force 
than  vras  necessary,  was  not  preJndldaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1992-1996,  8166;  Dec  Dig. 
I  823.*] 

7.  HouoiDB  ((  SOD*)  —  IirsrauonoHB  — UN- 

COMlfUniOATBD  THBBATS. 

An  instruction  in  a  trial  for  homicide  Un- 
ited tbe  law  of  threats  to  those  actually  com- 
municated to  defendant  before  the  homicide, 
but  tbere  was  no  pertinent  or  forcible  evidence 
that  any  of  the  threats  made  by  deceased  were 
not  communicated  to  defendant  and  whether 
communicated  or  not  they  were  considered  by 


•For  othsr  cases  see  same  topic  and  aeoUon  NUMBER  la  Dec,  Dls.  ft  Am.  Dig.  Ksy  Ko.  Series  A  Bap'r  lattasw 
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tite  Jut.  Code  Gr,  Proc  1911,  art.  743,  pro- 
vides tnat  jadgmeat  shall  not  be  reversed  ex- 
cept for  prejadicial  error  appearing  on  the 
record.  Held,  in  view  of  the  Code  proTisioQ, 
that  the  ezclatlon  of  nneommaiucateo  thresta 
was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CenL  Dig.  SS  614-632;  Dec.  Dig.  {  300.*] 

8.  HOUICIDK    (J  300*) —iNSTBUOnOMH  — Un- 
COICUUNICATXD  ThBEATS— ReUOTXNESS. 

Where  there  is  no  pertinent  or  forcible 
evidence  on  the  gaeation  of  ancommunicated 
threats,  and  the  eTldence.  If  any, .  is  weak, 
triTial.  and  remote,  the  refusal  of  an  instrac- 
tion  thereon  Is  proper. 

[Ed.  Note^For  other  cases,  see  Homidde» 
CenL  Dig.  H  614-682;  Dec.  Dig.  |  SOa*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Hardin  Coun- 
I7;  li.  B.  Blgbtower,  Judge. 

A.  B.  Summers  was  convicted  of  murder 
ia  the  second  degress  and  he  appeals.  Af- 
firmed. 

Jna  I*.  Uttle,  of  Eotintn,  tor  appellant 
C  IL  Lane,  Asst  Atty.  Ool,  for  the  ^tate. 

PRBNDEROAST,  J.  On  October  2,  1908, 
appellant  was  Indicted  for  the  murder  of  R. 
H.  Hague  on  May  11,  1908.  He  was  tried 
in  April,  1911,  convicted  of  murder  In  the 
second  degree,  and  given  five  years  in  the 
penitentiary — the  lowest  penalty. 

The  evidence  is  quite  len^hy.  It  Is  unnec- 
essary to  give  an  extended  statement  of  It 

[1]  There  are  several  objections  by  appel- 
lant in  his  motion  for  new  trial  to  the 
charge  of  the  court  Most  of  these  are  too 
general  to  require  a  review  by  this  court. 
In  some,  minor  matters  are  complained  of; 
but  when  the  charge,  taken  as  a  whole, 
which  must  be  done,  is  considered,  these 
complaints  aTe  without  merit  There  are 
some  three  questions,  bowerer,  which  it  Is 
necessary  to  discuss. 

[2]  One  of  these  is:  He  complains  "the 
court  erred  In  falling  to  charge  the  jury  on 
the  law  of  manslaughter  and  in  not  submit- 
ting to  them  that  Issue  under  the  facts  of 
the  case."  Clearly  this  is  too  general  to  re- 
quire this  court  to  consider  the  question. 
Mansfield  v.  State,  138  S.  W.  691;  Luster  v. 
State,  141  S.  W.  214;  Ryan  v.  State,  142  S. 
Vf.  883;  Berg  v.  State,  142  S.  W.  88&— and 
the  authorities  cited  in  these  cases.  This 
court,  through  Presiding  Judge  Davidson,  in 
the  case  of  Mansfield,  supra,  said:  "Appel- 
lant contends,  in  a  general  way,  that  the 
court  erred  in  not  charging  the  law  of  man- 
slaughter. l%e  exception  In  the  record  pre- 
senting  this  matter  Is  found  In  the  motion 
tor  new  trial  in  the  following  language: 
rrhe  court  should  have  charged  on  man- 
slaughter.' This  is  found  at  the  close  of  the 
second  paragraph  of  the  motion  for  new  trial, 
and  then  in  the  third  ground  of  the  motion 
it  is  stated  the  court  should  have  given  a 
correct  charge  to  the  jury,  as  raised  by  the 
testimony  of  defendant  concerning  the  al- 


leged Insulting  note  wUch  was  carried  to 
defendant's  wife  by  deceased  Thomas,  knowl- 
edge of  which  was  conveyed  to  defendant 
on  the  evening  before  the  homicide,  and 
which,  if  beliered  by  the  jury,  would  reduce 
the  homicide  to  manslaughter.  The  extract 
from  the  ground  of  the  motion  Is  not  suffi- 
cient to  present  the  failure  of  the  court  to 
charge  on  manslaughter.   It  is  too  general." 

The  application  of  this  rule  is  manifest  In 
this  case.  The  stetemoit  of  facts  contains 
96  full  typewritten  pages.  This  court  should 
not  be  required  to  hunt  oyA  from  this  mass 
of  testimony  whether  m  not  manslaughter 
Is  raised.  Tbe  assignment  should  directly 
and  Bpedflcally  show  in  what  way  and  how 
the  evidence  called  tor  any  such  charge,  If 
it  did. 

[3]  Even  If  we  oenld  consider  the  ques- 
tion, after  reading  and  studying  the  whole 
statement  of  taxltit,  we  have  beoi  unable  to 
find  any  perNnmt  or  /orolMe  erldence  from 
which  It  might  reasimably  be  supposed  that 
the  jury  could  have  been  InfiuHiced  by  it  to 
find  manalaoghtu  In  arriving  at  their  ver- 
dict The  very  most  that  could  be  daimed 
from  any  of  the  testimony  li  the  very  dlght- 
est  siUEgestkm  or  hbit  of  w»ne  fact  that 
might  be  tortured  Into  tending  to  show  man- 
slaughter. Certainly  the  evidence  in  no  per- 
tinm$  or  /orof&le  way  suggests  manslaughter 
sufficient  to  authorise  the  court  to  submit 
it  Bishop  V.  State,  43  Tex.  890;  Davis  v. 
State,  28  Tex.  App.  660,  13  S.  W.  994;  Max- 
well V.  States  81  Tex.  Cr.  B.  144,  19  S.  W. 
914;  Canntm  v.  States  41  Tex.  Cr.  B.  66 
S.  W.  351;  Navarro  v.  State,  43  S.  W.  106; 
Alexander  v.  State,  138  S.  W.  738;  MltcheU 
V.  States  144  S.  W.  1014;  Treadway  v.  State, 
144  S.  W.  668;  Jennings  T.  Stete,  60Tex.Cr. 
B.  421,  132  S.  W.  473;  Blount  r.  State,  68 
Tex.  Cr.  B.  610,  126  S.  W.  570;  Dougherty  v. 
State,  69  Tex.  Cr.  R.  464,  128  S.  W.  398; 
Potts  V.  State,  66  Tex.  Cr.  B.  44,  IIB  S.  W. 
635;  Ford  T.  States  40  Tex.  Cr.  B.  280,  60 
S.  W.  350. 

In  the  case  of  Davis  t.  State,  supra,  this 
court  through  Judge  Hurt  said:  "Qf  what 
degree  of  force  must  the  evidence  be  that 
tends  to  establish  an  offense,  or  tends  to 
mitigate  the  offense  charged,  In  order  to  re- 
quire a  charge  ai^Hcable  thereto?  Chief 
Justice  Roberts  says  that  if  Its  force  is 
deemed  to  be  very  weak,  trivial,  or  light 
and  its  application  remote,  'the  court  Is  not 
reqtiired  to  give  a  charge  upon  it'  *If,  on 
the  other  liand,  it  is  so  pertinent  and  favor- 
able as  that  it  might  be  reasonably  supposed 
that  the  jury  could  be  Influenced  by  it  in 
arriving  at  their  verdict  the  court  should 
charge  so  as  to  furnish  them  with  the  ap- 
propriate rule  of  law  upon  the  subject.* 
Bishop  V.  State,  43  Tex.  390.  Hence,  unless 
the  evidence  tending  to  present  a  less  d^ree 
of  an  offense,  or  any  theory  of  defense,  be 
so  pertinent  and  forcible  that  it  might  be 
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reasonably  snpposed  that  the  jury  could  to 
Influenced  by  it  In  arrlTlnff  at  their  TOEdict, 
a  failnre  of  the  court  to  charge  thereon 
would  not  to  ground  for  reversal  In  the  ab* 
sence  of  exceptions.  This  position  Is  in  ex- 
act hatmcmy  with  the  first  opinion  In  tills 
case,  and  in  accord  with  Bishop's  Case,  supra, 
and  a  number  of  cases  decided  by  this  court, 
notably  Conntngham's  Case^  17  Tec  App.  89, 
Slam's  Gu^  16  Tex.  App.  84,  and  Leeper's 
Case,  27  Tax.  App-  694,  11  S.  W.  644.  Loose 
expressions  upon  this  sid>jecc  can  to  found 
In  tlie  opinions  of  JJils  court;  bnt  tlie  prin- 
ciple is  w^  settled  and  Is  absolutely  cor- 
*  rect,  whether  this  court  has  always  adhered 
to  it  or  not,  that  In  the  absence  <tf  en»p- 
tions  to  the  4aiarge  of  the  court,  tor  this 
court  to  reverse,  the  evidence  tending  to 
present  a  phase  of  the  case  or  theory  favor- 
able to  the  accused  must  to  so  pertinent  and 
favorable  that  it'mleht  reasonably — not  pos- 
sibly— to  supposed  ttot  the  Jury  could  to 
influenced  by  it  in  arriving  at  ttoir  v^dict 
Unless  the  evidence  be  of  such  a  character, 
no  injury  appears,  no  Injury  is  protoble— 
not  possible,  bnt  probable-— and.  unless  this 
appears,  there  is  no  ground  for  reveraal; 
and  to  reverse  in  the  absence  of  probable  In- 
Jury  would  to  contrary  to  principle." 

**It  Is  not  Incnmboit  on  the  trial  court, 
nor  proper,  to  instruct  npon  manslaughter, 
where  there  Is  no  testimony,  or  where  there 
is  a  mere  suggestion  or  liint  of  facts  that 
might  show  manslaughter;  such  a  mere 
semblance  of  proof  or  so  slight  proof  as  no 
sensible  Juror  would  hang  a  question  upon." 
Wilson  V.  StatQ,  60  Tex.  Cr.  B.  8,  129  S. 
W.  613. 

[4]  Again,  it  is  the  unquestioned  law  of 
this  state  ttot  where  the  evidence  on  the 
one  tond  clearly  shows  murder,  and  on  the 
other  perfect  self-defense,  the  court  should 
not  charge  on  manslaughter.  Homberg  v. 
State,  12  Tex.  App.  1;  Wlllianis  v.  State,  2 
Tex.  App.  287;  Grlssom  v.  State.  4  Tex.  App. 
887;  Self  V.  State,  28  Tex.  App.  409.  13  S. 
W.  602;  Angus  v.  State,  29  Tex.  App.  62.  14 
S.  W.  443;  Floyd  v.  State,  29  Tex.  App.  355, 
16  S.  W.  188;  McGrath  v.  State.  35  Tex.  Cr. 
B.  413.  84  S.  W.  127.  941;  Lentz  v.  State,  48 
Tex.  Cr.  R.  2,  85  S.  W.  1068;  Jirou  v.  State, 
53  Tex.  Cr.  R.  18,  108  S.  W.  655;  Shelton  v. 
State,  54  Tex.  Cr.  R.  590,  114  S.  W.  122; 
Ward  V.  State,  59  Tex.  Cr.  B.  62,  126  S.  W. 
1146;  Cannon  v.  State,  59  Tex.  Cr.  R,  398, 
128  S.  W.  146;  Dougherty  v.  State,  59  Tex. 
Cr.  B.  464.  128  S.  W.  401;  Jennings  v.  State. 
60  Tex.  Cr.  B.  421,  132  S.  W.  473;  Hard- 
castle  V.  State.  36  Tex.  Cr.  R.  662,  38  S.  W. 
186;  Eggleston  v.  State,  59  Tex.  Cr.  R.  542, 
128  S.  W.  1105;  Alexander  v.  State,  138  S. 
W.  722;  Trendway  v.  State,  144  S.  W.  667. 

[S]  Unquestionably  the  evidence  In  this 
case  stows,  on  the  part  of  the  state,  murder 
in  one  or  the  other  degrees,  or,  on  the  other 
tond.  by  appellant,  perfect  self-defense. 

The  testimony  wlttout  doubt  and  over^ 


whelmingly  established  that  tt«  appeOant 
and  tto  deceased  had.  In  effect  been  OMinleB 
for  about  two  years;  ttot  th»e  tod  been 
some  rtCorts  during  tUs  time  to  '*patch  up" 
totween  than,  but  this  bad  failed;  ttot  a 
time  or  two  a  long  while  before  the  killing 
thore  had  been  a  kind  of  patdied-up  recoa- 
dilation,  but  It  was  not  full,  on  the  part  of 
either;  ttot  th^  wwe  In  effect  still  eiemles; 
ttot  tto  deceased  tod  many  times  and  to 
many  persons  threataed  to  Ull  appellant 
These  threats  tod  been  communicated  to  ap- 
pellant, and  to  had  unquestionable  knowl- 
edge thereof.  Tto  appellant  himself  testtfled 
that  many  persons,  Mmiwg  a  good  many, 
had  communicated  these  threats  to  him  from 
time  to  time'  durtaig  this  whole  period  of 
two  years.  These  threats  became  more  fre- 
quent for  a  short  time  prior  to  tto  IdUlng. 
Appellant  himself  testified  ttot  to  expected 
he  could  call  tto  names  of  90  persons  daring 
this  >  time  who  tod  communicated  these 
threats  to  him.  He  stowed  ttot  within 
about  80  minutes  prior  to  the  killing  tto  de- 
ceased had  made  such  a  thr«it  against  him. 
and  ttot  it  was  communicated  to  him.  Ha 
also  stowed  by  his  own  testimony,  and  ttot 
of  others,  ttot  after  to  started  down  to  tto 
"Jungles."  a  certain  part  f>t  the  town  b^ond 
where  the  killing  occurred,  and  within  20  at 
30  feet  of  the  deceased's  saloon,  wtore  he 
killed  him,  ttot  he  was  then  again  warned 
of  deceased's  threats  and  urged  not  to  go 
by  the  deceased's  saloon,  because  the  threats 
might  then  be  executed.  It  was  also  unques- 
tionably shown  that  tto  deceased  was  a  vio- 
lent and  dangerous  man,  and  the  appellant 
knew  this,  and  tod  known  it  for  a  long  time. 
All  these  facts  Just  above  stated  were  uncoa- 
troverted  by  the  state.  The  state  introduced 
no  evldaice  to  dispute  them.  The  testimony 
of  the  appellant's  witnesses  established  all 
these  facts  overwhelmingly. 

The  appellant  further,  by  his  testimony, 
showed:  Ttot  he  was  drinking  considerably 
ttot  night  Just  tofore  the  killing.  Ttot  be 
had  taken  some  five  or  six  drinks.  He  de- 
nied ttot  he  was  drunk.  Ttot  for  a  long 
time  before  the  killing,  during  the  whole 
time  of  the  two  years  of  the  hostilities  be- 
tween tto  appellant  and  the  deceased,  appel- 
lant had  avoided  deceased,  would  not  go  In- 
to any  house  If  he  knew  deceased  was  there- 
in. That  If  his  duties  or  business  carried 
him  from  one  part  of  the  town  to  another, 
if  he  was  on  the  side  of  the  street  where  tbe 
deceased's  saloon  was.  to  would  pass  over 
on  the  other  side  of  the  street,  and  on  the 
opposite  side  of  the  street  pass  tbe  appd- 
lant's  saloon.  However,  on  this  night  when 
he  was  called  to  some  point  in  the  town  be- 
yond appellant's  saloon,  he  did  not  go  on  the 
opp<»lte  side  of  the  street,  or  any  other  way 
to  avoid  going  by  deceased's  saloon,  al- 
though, as  stated  atove.  Informed  within 
less  than  80  minutes  of  the  kllltng  of  tto  de- 
ceased's threat  to  kill  him,  and  ttot  to  was 
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seeking  an  opportnnity  to  klU  him,  and 
warned  by  his  friend  when  he  got  within  20 
or  30  feet  of  the  deceased's  saloon  not  to 
pass  by  it  because  of  the  tlireats  and  that  he 
(appellant)  might  then  be  kiUed. 

The  state's  evidence,  by  several  disinter- 
ested eyewitnesses,  then  ^ows  this  state  of 
facts:  That  immediately  after  the  warning 
of  his  friend,  when  within  20  or  30  feet  of 
the  deceased's  saloon,  he  went  straight  to 
the  saloon,  and  as  he  sprung  upon  the  gal- 
lery thereof,  be  polled  his  six-shooter  out 
of  the  scabbard,  carried  It  In  his  hand,  and 
when  he  got  to  the  wide-open  double  doors 
of  deceased's  saloon,  dellb^ately  and  coolly 
presented  his  pistol  and  fired  at  the  deceas- 
ed, striking  him  In  the  right  ear,  the  ball 
going  straight  into  the  deceased's  head,  and 
that  then,  upon  the  deceased  falling,  he  ad- 
vanced towards  him,  shot  him  the  next  time 
Just  below  the  nipple  while  be  was  falling, 
and  either  after  he  fell,  or  while  he  was 
continuing  falling,  he  fired  a  third  shot  Into 
his  stomach  a  few  inches  below  where  the 
ball  had  entered  dose  to  the  nipple,  kllUng 
the  deceased  Immediately.  Tliat  the  deceas- 
ed did  not  see  the  appelant  before  or  when 
he  first  shot  him,  but  that  he  was  standing 
at  bis  own  bar  with  his  elbows  upon  the 
bar,  with  his  right  side  towards  his  door 
and  appellant,  his  barkeeper  in  front  of  him 
behind  the  bar  with  his  face  towards  the 
front  door,  with  a  customer  a  few  feet  from 
and  on  either  side  of  him,  a  postal  card  in 
his  left  hand,  and  pointing  to  It  with  his 
right  hand  and  commenting  thereon,  and 
that  he  made  no  demonstration  whatever  In 
any  way  towards  the  appellant  That  when 
the  deceased  was  first  shot  by  appellant,  he 
began  falling,  and  fell  with  his  feet  at  or 
towards  the  bar,  and  his  body  and  head  di- 
rectly therefrom  at  about  right  angles  with 
the  bar. 

On  the  other  hand,  the  appellant  testified 
to  the  effect  that  he  did  not  pull  out  his  pis- 
tol and  hold  it  In  bis  hand  as  he  sprang  on 
the  gallery  in  front  of  deceased's  saloon, 
but  that  as  be  got  to  the  door  the  deceased 
"sprung  from  the  bar,  throws  his  hand  to 
his  pocket,  and  I  shot.  1  sprung  from  the 
sidewalk  to  the  gallery  In  my  spring.  1 
was  in  my  shirt  sleeves.  I  always  carried 
my  pistol  In  my  hip  scabbard— Jerked  my 
gun,  and  jumped  and  shot  and  slid  to  the 
door  all  at  the  same  time.  The  first  shot 
fired  while  I  was  In  this  sliding  position, 
and  as  my  feet-  came  In  contact  with  the 
carpet  strip  In  the  bottom  of  the  door,  why 
I-H^ourse,  that  checked  me,  but  I  finished 
shooting  in  the  door.  I  never  advanced  no 
further  than  the  door,  but  when  he  fell,  of 
course,  I  quit  shooting,  but  I  fired  all  three 
shots  In  rapid  succession,  just  as  fast  as  I 
could  shoot  He  got  every  one  of  them  be- 
fore he  hit  the  fioor,  and  I  did  not  shoot 
him  after  he  hit  the  floor.  •  •  *  When 
I  fired  the  first  shot,  Hague  was  facing  me, 
about  five  or  six  feet  from  the  bar.  He 


sprang  away  from  tbe  bar  right  out  In  tbe 
front,  in  the  open  front  from  tbe  bar  facing 
me.  Tbe  first  shot  bit  blm  right  In  tbe 
breast  The  second  shot  Ut  blm,  I  redcon, 
in  tbe  bead.  That  la  what  I  shot  at,  and 
they  told  me  there  was  a  hole  in  the  ear. 
The  third  abot,  tbey  told  me,  took  effect  in 
the  stomach.  The  first  shot  it  knocked  him 
around.  It  knocked  bis  side  to  me.  *  *  * 
I  do  not  know  whether  be  ever  got  bis 
band  to  bis  po(^et  and  do  not  know  any- 
thing about  that  I  know  be  made  a  break 
here  (witnew  Indicating),  and  that  la  how 
ccnne  me  to  Btaoot  *  *  *  I  knew-  some- 
thing abovt  bis  skill  aa  a  marksman.  I 
knew  that  be  was  a  crack  shot  with  a  pis- 
tol. He  was  a  crack  shot,  and 
fast  as  llghtnln^^  too.  I  knew  I  bad  some- 
thing to  do  to  save  my  bide.  I  knew,  if 
ever  he  shot  at  me,  I  was  going  to  get  bit 
When  I  saw  I  was  b^<md  danger,  I  ceased 
to  shoot  him.  WhoL  he  hit  the  fioor  after 
I  had  shot  the  tblrd  shot  and  him  tumbled 
around,  and  when  be  hit  tbe  fioor  I  had  In 
mind  a  f ourtii  shot,  but,  seeing  blm  down,  I 
let  the  hammer  down  and  backed  to  ttie 
door.  The  door  was  swlngli^  open  behind, 
you  know,  and  I  backed  up  against  the  door 
and  extracted  them  sb^a  and  pnt  in  three 
more  and  stndc  the  pistol.  In  my  hip  scab- 
bard and  stood  against  tbe  door.  I  was  not 
going  to  run  off,  but  I  did  not  know  what 
else  was  going  to  happen.  I  did  not  know 
what  be  bad  there.  I  knew  be  was  always 
framed  up  there,  and  that  is  bow  come  me 
to  stand  on  guard  that  way.  As  to  whether 
I  was  excited  at  tbe  time,  wtfl,  of  course. 
Judge,  I  do  not  know  as  I  was  excited.  Of 
course,  I  gneaa  I  was  a  little  melted  after 
it  was  all  over." 

On  cross-examination  he  farther  testified: 
"Why,  I  would  not  slip  upon  a  dog.  I  shot 
RUey  Hague  that  night  just  as  soon  as  he 
sprang  trom  this  bar  and  throws  his  hand 
down  like  be  was  going  to  draw  his  pistol. 
All  those  tbreato  were  communicated  to  me. 
Certainly  I  shot  as  quick  as  I  possibly  could. 
I  sprang  from  tbe  outside  of  the  walk  to 
the  door.  That  gallery  is  about  0,  7,  or  8 
feet  wide;  it  is  hardly  10  feet  I  don't  think. 
As  to  why  did  I  want  to  slide  In  there  on 
him,  well,  I  did  not  want  to  slide  In  on  him. 
I  sprang  from  the  sidewalk  up  from  this 
gallery  to  tbe  door.  Z  said  I  was  in  a  jsltd- 
Ing  position.  Thla  break  he  made  started 
that  slide  I  made — this  break  he  made  there 
In  front  of  me.  As  to  my  breaking  towards 
him,  well,  there  was  no  time  to  break  away, 
as  that  would  liave  been  the  worse  thing  I 
conld  have  done.  I  knew  my  gun  was  all 
right  I  have  shot  and  killed  a  deer  80 
yards  with  a  pistoL  I  guess  I  was  probably 
15  feet  from  him  when  I  commenced  shoot- 
ing. I  knew  my  gun  would  kill  a  man  that 
far.  It  did  do  It.  As  to  why  I  wanted  to 
slide  In  there  on  him,  well,  I  could  not  see 
any  sense  In  running.  As  to  wbethw  I  did 
not  have  sense  enough  to  stand,  well,  I  was 
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not  going  to  stand  and  let  blm  go  to  Bhoottiw. 
The  reason  wby  I  advanced  towards  tbls 
man  and  sbot  at  blm  was  because  I  Intoid- 
ved  to  kill  him  If  I  conld,^as  I  saw  what  he 
was  op  ta  I  did  not  go  up  there  for  the 
pnntose  of  killing  him.  If  X  bad  wanted  to 
kill  him,  I  would  have  held  him  op  like  be 
did  me.  Just  as  soon  as  lie  made  this  break, 
I  pulled  my  gun,  and  I  did  not  poll  it  be- 
fore that  No,  I  do  not  think  he  ever  got 
bis  gun  out  I  did  not  watch  his  hand  to 
see  whether  be  got  bis  band  in  bis  po<&et 
4UB  I  was  watching  him.  It  was  that  hand 
that  was  scaring  me  so  bad.  As  to  whether 
I  woM  watching  it,  -wtily  I  was  not  going  to 
stand  there  and  look  at  bis  hand.  I  saw 
-something  else  to  do.  When  I  saw  his  move, 
ithen  I  got  to  work.  After  I  saw  blm  throw 
his  hand  to  his  pocket,  thai  it  was  I  started 
for  my  pistol.  I  did  not  start  for  my  pistol 
before  he  threw  bis  hand  to  his  pocket 
'Then  I  wwt  ahead  and  jerked  my  pistol 
from  my  scabbard  and  slid  from  the  slde> 
-walk  down  to  the  door  and  shot  him  before 
he  ever  got  bis  hand  In  his  pocket  I  was 
•pretty  qalck  myself.  I  testified  awhUe  ago 
lhat  Bll^  Hague  was  Qoick  as  lUrhtnlng 
If  I  said  tliat,  it  goes.  If  he  was  aulc^  as 
lightning  and  could  not  do  no  more  than  I, 
-and  I  dime  all  tbte  before  he  done  anything 
'before,  I .  was  pretty  fast  myself.  I  know 
wby  I  bad  a  little  advantage  of  that;  be 
was  a  little  bit  too  dmnk  to  be  as  fiist  as 
be  would  have  been  If  he  bad  been  sober. 
'That  Is  all  that  saved  me.  The  reason  I 
know  be  was  dmnk  was  because  the  iwople 
txAA  me  be  was  drinking  that  night  I  am 
,not  swearing  to  wtaatevw  th^  understood; 
I  am  aweuing  to  what  I  was  told.  Am  to 
whether  that  is  the  reason  I  went  np  there 
-to  kill  him:  No,  air;  I  did  not  go  up  there 
to  kill  bhn.  I  did  not  want  to  kill  him.  I 
tried  to  avoid  it  every  way  I  could  on  earth. 
I  never  tried  to  waylay  him  like  he  did  try 
■to  shoot  me  from  upstairs  and  from  behind 
St  Louis  saloon.  Just  before  I  did  the 
■shooting^  not  over  2B  or  SO  feet,  I  met  a 
.-man  by  the  name  of  Fielder,  and  that  fel- 
low Fielder  told  me  not  to  go  up  ttaere." 

Appellant  also  showed  that  deceased  al- 
ways went  armed,  carrying  a  pistol  In  Ids 
pocket,  whence  he  attempted  to  idace  bis 
band  and  pull  bis  ptotol  wboi  he  shot  blm, 
-and  that  on  this  occasion  be  bad  bis  pistol 
'In  bis  pocket,  and  that  deceased'a  vrife  at 
■once  took  this  pistol  out  of  bis  po<!ket  The 
state  controverted  tbls  evldmce,  and  the 
witnesses  contradicted  eadi  other. 

Not  only  from  this  testimony,  but  from  a 
study  of  all  of  it,  the  idea  of  manslaughter 
is  not  only  not  shown,  but  Is  repelled.  There 
was  no  manslaughter.  The  testimony  In  no 
way  properly  raised  or  suggested  it 

[B]  The  flftemth  paragraph  of  the  court's 
charge  Is  as  ft^lows:  "(15)  Bvery  person  Is 
permitted  by  law  to  defend  himself  against 
any  unlawful  attack,  reasonably  threatening 
:lnjury  te  his  person,  and  la  Justifled  in  using 


all  the  neceasary  and  xeasonaUe  force  to  de- 
teaiA  himaelf,  but  no  more  than  the  drcnm- 
atancea  reaaonably  Indicate  to  be  necessary. 
Homldde  ia  Justifled  by  law  wben  committed 
in  defense  of  one's  person  against  any  un- 
lawful and  violent  attack,  made  In  aach  a 
manner  as  to  produce  a  reasonable  expecta- 
tion or  fear  of  death  or  some  aerlous  bodily 
Injury." 

The  appellant  complains  of  the  first  sen- 
tence of  this  paragraph,  claiming  It  was  an 
illegal  limitation  on  bis  right  of  aelf-deCense 
and  tmded  to  Impress  the  jury  witih  the 
belief  that  the  court  thought  the  defendant 
had  used  greater  force  than  waa  neceasary 
and  tbat  he  should  luve  resorted  to  otbK 
means  of  defense  before  shooting,  and  cites 
the  case  of  Hnddleston  v.  State,  64  Tex.  Cr. 
R.  96,  112  8.  W.  04,  130  Am.  St  Bep.  878^ 
In  the  Huddleston  Case  this  particular  am- 
tenoe  waa  held  erroneous.  The  rcfxvt  of 
the  case  does  not  show  what  the  remainder 
of  the  cha^  on  tbat  subject  was.  It  la 
alw^  necessary  to  oonalder  tbe  wbole 
charge  on  a  given  subject,  and  tbe  jsonnec- 
tion  In  wblcb  the  mattn  is  autnnltted,  be- 
fore It  can  be  determined  whether  oror  or 
not  The  flfteoath  paragraph  of  tbe  oonrt's 
charge,  aa  above  quoted,  is  general,  and  per- 
haps tbe  words  therein,  "but  no  more  tlian 
the  circumstances  reasonably  indicate  to  be 
necessary,"  dwuld  not  have  been  used.  But 
this  charge,  wben  considered  as  a  irtiol^  and 
in  the  cmmection  it  waa  used,  could  not 
have  had  the  effect  aiv^Llant  contoids  It 
mi^t  have  had  in  this  case.  Tbe  sixteenth 
paragraph  of  the  charge,  whl<di  follows  tlie 
above  fifteenth,  submits  to  the  jury  tlie  case 
on  murder  in  the  second  degree.  Then  in 
separate  and  distinct  paragraphs  the  court 
charged  as  follows: 

"(17)  A  reasonable  ap^sboiriott  of  death 
or  great  bodily  harm  will  excuse  a  party  in 
using  all  necessary  force  to  protect  bis  life 
or  penmi,  and  it  is  not  necessary  tltat  there 
should  be  actual  danger,  provided  be  acted 
upon-  a  reaaonable  appr^oislon  of  danger 
as  it  appeared  to  him  from  his  standpoint  at 
the  time,  and  in  sudi  case  the  party  acting 
under  such  real  or  apparent  danger  Is  in 
no  event  bound  to  retreat  In  order  to  avoid 
the  necessity  of  killing  his  assailant 

"(18)  If  from  the  evldaice  you  believe  the 
defendant  killed  the  said  B.  H.  Hague,  but 
further  believe  tbat  at  tbe  time  of  so  doing 
tbe  deceased  by  his  act  or  acts  (If  any)  caus- 
ed defendant  to  have  a  reasonable  expecta- 
tion or  fear  of  death  or  serious  bodily  in- 
jury, and  that,  acting  under  such  reasonable 
expectation  or  fear,  tbe  defendant  killed  the 
deceased,  then  you  should  acquit  bim  and 
say  by  your  verdict  not  guilty. 

"(10)  Ton  are  further  diarged,  in  connec- 
tion with  tbe  law  of  self-defense,  that,  wiuxe 
a  defendant  accused  of  murdw  seeks  to  jus- 
tify himself  on  the  ground  of  threats  against 
his  own  life,  he  Is  permitted  to  Introduce  evi- 
dence of  the  threats  made^  but  tbe  same 
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shall  not  be  regarded,  as  affording  a  lostiflca' 
tlon  for  the  homicide  unless  It  be  shown 
that  at  the  time  of  the  homicide  the  person 
killed  by  some  act  then  done  manifested  an 
intention  to  execute  the  threats  so  made.  It 
is  not  practicable  to  fix  on  what  the  act 
manifesting  the  intention  of  the  deceased  to 
execute  bis  threats  shall  be;  but  It  must  be 
some  act  reasonably  calculated  to  induce  the 
belief  In  the  mind  of  the  defendant,  view- 
ing the  case  from  Iiia  own  standpoint  and 
no  other,  that  the  threatened  attack  has 
then  been  commenced  to  be  then  executed. 

"(20)  So,  if  yon  find  from  tlie  evidence 
that  the  deceased  bad  made  a  threat  or 
threats  against  the  life  of  the  defradant,  or, 
whether  the  deceased  bad  made  such  threats 
or  not,  if  the  def^dant  had  been  Informed 
by  some  person  or  persons  before  the  homi- 
cide that  such  threat  or  threats  had  been 
made  by  deceased,  and  the  defendant  l}elIeT- 
ed  such  Information  to  be  true,  and  further 
you  find  that  at  the  time  of  the  kUliog  the 
deceased  was  then  doing,  or  had  then  done, 
some  act  which  was  reasonably  calculated 
to  induce  In  the  mind  of  defendant  the  belief, 
viewing  the  case  from  the'def^dant's  ataud- 
point,  that  the  threatened  attack  had  then 
commenced  to  be  then  executed,  then  if,  un- 
der such  circumstances,  he  Bbot  and  killed 
the  deceased,  he  was  Justifiable,  and  if  you 
so  find  you  will  return  a  verdict  of  not 
guilty." 

So  that  It  la  seen  thereby,  when  the  court 
submitted  the  case  on  the  evidence  for  a 
finding  by  the  Jury,  he  correctly  submitted 
self-defense  without  in  any  way  qualifying  it 
by  the  words  complained  of  In  the  fifteenth 
paragraph.  In  our  opinion  the  error,  If  er- 
ror, in  the  use  of  the  words  objected  to,  was 
not  calculated  to  injure  the  rights  of  the  de- 
fendant, and  did  not  injure  his  rights.  0. 
C  P.  art  748  (723). 

[7,  8]  The  only  other  question  necessary  to 
he  considered  Is  the  nineteenth  ground  of  ap- 
pellant's motion  for  new  trial,  which  is  as 
follows:  "The  court  erred  in  paragraph  20 
of  his  general  charge  to  the  Jury  becaaae  the 
same  limits  the  law  of  threats  to  those  ac- 
tually conveyed  to  defendant  before  the  kill- 
ing. The  evidence  shows  that  deceased  had 
done  acts  and  made  threats  against  defend- 
ant which  were  not  communicated  to  bfm 
nntll  after  the  killing,  yet  such  threats  were 
admissible,  and  the  court  should  have  so  in- 
structed the  Jury  uncommnnlcated  threats 
were  admissible  and  proper  evidence  for  the 
pnrpose  of  showing  that  In  all  probability 
deceased  began  the  attack,  and  that  he  meant 
to  kill  or  injure  d^endant,** 

This  ground  of  complaint  ia  very  general, 
and  It  may  be  so  much  so  that  we  would  not 
be  required  to  consider  it  See  the  authori- 
ties above  cited*  on  that  question.  However, 
upon  consideration  of  it,  we  are  of  the  opin- 
ion that  it  does  not  present  reversible  er- 
ror. The  whole  charge  of  the  court  on  the 
subject  Is  given  abovob 


As  stated  above,  the  ovldence,  without  con- 
tradiction, unquestionably  '  shows  that  the 
deceased  made  many  threats  to  kill  appel- 
lant; that  they  extended  over  a  period  of 
about  two  years,  and  became  more  frequent 
and  more  direct  and  violent  as  time  went 
on,  and  until  within  30  minutes,  if  not  30 
seconds,  before  appellant  killed  deceased. 
The  appellant  had  absolute  knowledge  of 
them  all,  as  shown  above.  The  state  did  not 
controvert  any  of  this.  There  Is  no  perti- 
nent or  forcible  evidence  In  the  record  that 
any  of  the  threats  made  were  not  communi- 
cated to  the  appellant  The  evidence  tea6a 
strongly  to  show,  if  It  does  not  unquestion- 
ably show,  that  the  appellant  had  full  no- 
tice and  knowledge  of  all  of  them.  Wheth- 
er communicated  or  not,  the  Jury  had  the 
full  benefit  of  all  of  them,  and  could  not 
have  been  misled  in  the  remotest  degree  by 
the  court  not  charging  on  uncommunicated 
threats,  even  If  there  were  any.  The  uncom- 
municated threats,  if  there  were  any,  could 
have  been  used  by  the  Jury  only  for  the 
purpose  of  determining  whether  the  deceas- 
ed, In  the  language  of  appellant's  objection, 
"b^n  the  attack  and  that  be  meant  to 
kill  or  injure  defendant,"  before  the  appel- 
lant shot  and  killed  him.  The  Jury,  having 
all  of  the  communicated  threats  establish- 
ed without  controversy  and  overwhelmingly, 
could  not  have  been  misled  by  the  court  not 
telling  them  that  they  could  consider  the 
uncommunicated  threats,  if  any,  for  the 
purpose  of  determining  who  first  "b^n  the 
attack"  at  the  time  of  the  kUllng. 

What  we  have  said  about  the  insuffldra- 
cy  of  any  "iwrtlnent  or  forcible"  testimony 
suggesting  manslaughter,  above,  we  also 
say  about  the  testimony  in  this  case  on  the 
question  of  uncommunicated  threats,  and,  if 
any.  It  is  "so  weak,  trivial,  light,  and  re- 
mote" as  not  to  have  called  for  any  charge 
by  the  court  on  uncommunicated  threats. 
See  the  authorities  above  cited  on  that  point. 
In  our  opinion  the  failure  of  the  court  to 
charge  on  uncommnnlcated  threats,  even  if 
there  were  any,  was  not  calculated  to,  and  did 
not,  injure  the  rights  of  appellant  C  C.  P. 
art  743  (723). 

There  being  no  reversible  error,  the  Judg- 
ment will  be  affirmed. 

DAVIDSON,  P.  J.  (dlsaentlng).  My  Breth- 
ren have  affirmed  the  Judgment,  to  which  at 
the  time  I  noted  my  dissent  One  of  the  ex- 
ceptions to  the  charge  In  the  motion  for  new 
trial  is  as  follows :  "The  court  erred  in  fall- 
ing to  charge  the  Jury  on  the  law  of  man- 
slaughter and  in  not  submitting  to  them  that 
issue  under  the  facts  of  the  case."  My 
Brethren  hold  that  this  does  not  present  the 
question  that  the  exertion  is  too  general, 
and  therefore  they  were  not  required  to  pass 
upon  that  Issue;  but  they  bold.  In  effect, 
that  issue  was  not  in  the  case.  I  desire  to 
say  that  the  exception.  In  my  Judgment  Is 
Bofflclent   I  have  given  my  assent,  at  least 
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hare  not  dissented  from  some  of  the  opin- 
ions recently  delivered  by  my  Brethren,  and 
some  anterior  to  their  accession  to  this  court, 
following  Joseph  t.  State.  59  Tex.  Cr,  R.  82, 
127  S.  W.  171.  That  opinion,  however,  when 
Investigated  and  scrntlnlzed,  does  not  bear 
out  the  decisions  which  follow  it  The  ex- 
ception In  the  Jos^h  Case  Is  as  follows: 
"Because  the  court  erred  In  his  charge  to  the 
Jury  on  manslaughter."  It  may  be  that  the 
court  in  rendering  that  opinion  was  correct 
In  saying  that  was  not  sufficient  Many 
cases  have  been  affirmed  because  it  was  held 
the  exceptions  to  the  charge  as  contained 
either  in  the  bill  of  exceptions  or  In  motion 
for  new  trial  were  not  sufficient  to  point 
out  the  objections  urged  to  the  charge.  I  un- 
derstand the  general  rule  to  be,  as  asserted 
by  the  opinions  In  this  state,  that  the  excep- 
tion or  exceptions  to  the  charge  must  point 
out  the  objections  urged  to  it  and  upon  which 
reliance  Is  had  for  a  reversal.  Where  the  Issue 
of  manslaughter,  for  Instance,  Is  raised,  or 
the  issue  of  self-defense  la  part  of  the  case, 
and  the  court  falls  to  give  any  charge  upon 
that  issue  of  any  cliaracter,  then  the  genera) 
exertion  that  the  court  failed  to  charge  up- 
on that  Issue  Is  sufficient  In  pointing  out  the 
error  on  the  part  of  the  court  In  not  charging 
the  law  applicable  to  such  issue.  This  Is  In 
the  nature  of  a  general  demurrer  or  excep- 
tion, and  If  the  facts  show  that  the  Issue  was 
In  the  case,  and  not  charged  upon,  then  It 
was  the  duty  of  the  court  under  the  statute 
to  charge  all  the  law  applicable  to  the  case, 
and  not  having  given  any  chaise  upon  the 
issue,  a  general  exception  or  objection  that 
the  court  failed  to  charge  the  law  applicable 
to  such  Issue  would  be  sufficient  The  rule 
might  be  different,  and  perhaps  would  be 
different  if  the  court  had  submitted  the  is- 
sue of  manslaughter,  or  of  self-defense,  as 
the  case  may  be,  or  any  other  Issue,  but  had 
not  sufficiently  applied  the  law  of  the  case, 
and  an  exception  was  reserved  to  the  failure 
of  the  court  to  charge  fully  the  law  applica- 
ble to  such  Issue;  then  the  exception  should 
point  out  the  defect  in  the  charge.  The  dif- 
ference Is  easily  discernible  between  the  rule 
as  to  the  general  exception  as  herein  put 
and  the  rule  as  to  special  exception.  To  re- 
state, If  the  issue  is  In  the  case  and  no 
charge  Is  given,  then  a  general  exception, 
that  the  court  failed  to  charge  on  the  par- 
ticular issue,  because  raised  by  the  facts, 
is  a  sufficient  objection  to  the  charge;  but 
If  the  court  gave  a  charge  on  the  particular, 
issue,  and  it  was  not  sufficient  or  not  full 
enough,  or  was  erroneous,  then  it  might  or 
would  become  the  duty  of  the  objecting  party 
to  point  out  the  error  or  omission.  The  Issue 
of  manslaughter  being  in  this  case,  the  ob- 
jection urged  was  sufficient  to  raise  the  ques- 
tion for  revision,  because  it  speclflcally  points 
out  the  failure  of  the  court  to  charge  upon 
an  issne  directly  raised  by  the  facts  and  up- 
on which  no  charge  was  givoo.  Of  coarse, 
if  the  lasae  was  not  raised  by  tlie  tActa,  titien 


there  would  be  no  force  to  the  objection,  bat 
that  would  go  to  the  application  of  the  ob- 
jection to  the  cha^e  and  not  to  the  saffi' 
clency  of  the  objection.  That  manslaughter 
was  In  the  case,  in  my  mind,  is  not  a  de- 
batable Question.  There  Is  a  strong  conflict 
in  the  evidence,  it  being,  so  far  as  the  wit- 
nesses are  concerned,  well  balanced  as  to 
who  began  the  difficulty;  and  it  may  be 
stated,  also,  in  tlits  connection,  tliat  In  this 
testimony  there  may  be  discovered  the  fact 
that  defendant  may  have  shot  before  bdng 
fully  Justified,  although  the  deceased  was 
making  a  demonstration  at  the  time  appel- 
lant fired  the  first  shot  I  discussed  this 
matter  in  the  dissenting  opinion  in  the  recoit 
case  of  Treadway  v.  State,  giving  the  rea- 
sons and  citing  the  authorities,  and  refer  to 
that  case,  believing  it  to  be  directly  apiOlea- 
ble  to  this  case.  I  do  not  care  farther  to  dis- 
cuss that  question. 

The  court  charged  the  Jury  with  reference 
to  self-defense  as  follows:  "Every  [lerson  ia 
permitted  by  law  to  defend  hlms^  against 
any  unlawful  attack,  reasonably  tbreat^ilnc 
Injury  to  his  person,  and  is  Justified  In  nsins 
all  the  necessary  and  reasonable  force  to  de- 
fend himself,  but  no  more  than  the  circum- 
stances reasonably  indicate  to  be  necessary. 
Homicide  Is  Justified  by  law  when  committed 
in  defense  of  one's  person  against  any  unlaw- 
ful and  violent  attack,  made  in  such  a  man- 
ner as  to  produce  a  reasonable  ex[>ectation 
or  fear  of  death  or  some  serious  bodily  in- 
Jury."  It  will  be  noticed  that  this  diarge  la 
applicable  and  was  given  only  with  refraetnce 
\  to  the  issue  of  perfect  self-defense.  This  Is 
recognized  by  my  Brethren  In  their  <^lnion 
wherein  it  Is  stated  that  the  issues  In  the 
case  were  murder  In  the  first  and  second  de- 
gree, and  the  perfect  right  of  self-defense^ 
This  was  a  guarded  statement  In  the  opin- 
ion, because  if  the  right  of  imperfect  self- 
!  defense  was  in  the  case,  then  the  ciiarge  on 
manslaughter  would  be  a  necessity.  So  we 
i  have  not  the  issue  of  imperfect  self-defense 
,  in  the  case,  but  only  the  issne  of  perfect  self- 
i  defense.  The  charge  given  by  the  coart, 
under  all  the  cases  where  the  question  la 
the  right  of  perfect  self-defense,  is  erroneous. 
Scott  V.  State,  46  Tex.  Cr.  H.  305,  81  S.  W. 
950;  Crenshaw  v.  State.  48  Tex.  Cr.  H.  77,  85 
S.  W.  1147;  Huddleston  v.  State,  54  Tex. 
Cr.  B.  98,  112  S.  W.  64,  130  Am.  SL  Rep.  875; 
Carson  v.  State.  67  Tex.  Or.  R.  394,  123  S. 
W.  590,  136  Am.  St  Rep.  981;  Castro  v. 
State,  146  S.  W.  668  (decided  on  April  17th  of 
the  present  term  of  court) ;  Antu  v.  State, 
147  S.  W.  234  (decided  by  this  court  on  AprU 
24th,  present  term).  My  Brethren  bold  that 
this  charge  is  not  error.  In  all  the  cases 
above  cited  it  was  held  error;  the  charge  be- 
ing Identical  in  language  in  all  the  cases. 
On  April  17th  the  Castro  Case  was  decided, 
and  on  April  24th  the  Antu  Case  was  de- 
cided, where  this  Identical  chai^  was  hdd 
enoT.  These  cases  are  not  noticed  by  my 
Brethren  In  their  opinion-Hn^Uier  qaallfled 
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nor  overrnled.  If  the  <vlnion  In  this  ease 
Is  correct,  then  the  above-cited  cases  ought 
to  have  been  orerruled.  I  deem  it  unneces- 
sary to  cite  other  anthorlttea.  It  has  bera 
the  role  laid  down  in  the  history  of  oar  Jnrls- 
pmdence,  eren  np  to  within  a  month  of  the 
decision  of  this  case.  -Our  Jarlspmdence 
should  not  be  left  In  this  condition.  Those 
cases  were  either  correct  or  not ;  If  not  cor- 
rect, ther  should  be  overruled;  if  correct, 
followed. 

There  Is  another  question  raised.  M7 
Brethren  Indicate  In  the  opinion  It  Is  not  suf- 
flclently  presented  to  be  reviewed.  I  quote 
the  exception  In  the  motion  for  a  new  trlaL 
It  Is  with  reference  to  nncommunlcated 
threats.  The  language  of  the  motion  for  new 
trial  is  as  follows :  "The  court  erred  In  pars- 
graph  20  of  his  general  charge  to  the  Jur; 
because  the  same  limits  the  law  of  threats 
to  those  actually  conveyed  to  defendant  be- 
fore the  billing.  The  evidence  shows  that 
deceased  had  done  acts  and  made  threats 
against  defendant  which  were  not  communi- 
cated to  him  until  Sittev  the  killing,  yet  such 
threats  were  admissible,  and  the  court  should 
have  so  Instructed  the  Jury  nncommunlcated 
threats  were  admissible  and  proper  evidence 
for  the  pnipose  of  showing  that  In  all  proba- 
bility deceased  began  the  attack  and  that  he 
meant  to  kill  or  Injure  defendant."  I  do  not 
understand  how,  so  far  as  the  question  la 
presented  In  the  ground  of  the  motion  for 
new  trial,  it  could  be  more  specific.  It  is 
not  necessary  for  the  party  making  his  objec- 
tion to  set  out  all  the  evidence  in  the  case 
bearing  on  the  issue.  The  particular  objec- 
tion here  is  stated  and  spedflcally  pointed 
out,  and  not  only  so,  but  the  court  did  not 
cha^e  the  law  applicable  to  nncommunlcated 
threats  anywhere  in  the  charge,  and  the  rec- 
ord discloses  beyond  any  cavil  nncommunl- 
cated threats  and  acts  of  the  deceased, 
which  were  not  known  to  appellant  until  aft- 
er the  homicide.  Wherever  the  Issue  in  the 
case  is  as  to  who  began  the  difficult?,  then 
uncommunicated  threats  are  always  held  to 
be  admissible,  and  In  this  case  were  admis- 
sible and  admitted.  The  statement  of  facts 
clearly  shows  such  to  be  the  case.  That  this 
was  error,  see  Huddleston  v.  State,  54  Tex. 
Or.  R.  93,  112  S.  W.  64,  130  Am.  St.  Rep.  876; 
Trotter  v.  State,  37  Tex.  Cr.  E.  468,  86  8. 
W.  278 ;  Pitts  T.  State,  29  Tex.  App.  374,  16 
S.  W.  189;  Levy  v.  State,  28  Tex.  App.  203, 
12  S.  W.  S96,  19  Am.  St  Rep.  826 ;  Pape  T. 
State,  54  Tex.  Cr.  R.  464,  113  S.  W.  759; 
State  V.  Blee,  133  Iowa,  733,  111  N.  W.  19. 

In  the  Huddleston  Case,  supra,  the  court 
gave  a  charge  on  nncommunlcated  threats, 
but  It  was  held  insufficient.  In  the  Huddle- 
ston Case  this  charge  was  given :  "Threats 
made  by  a  deceased  person  against  the  life 
of  the  person  accused  of  the  murder  of  such 
deceased  person,  while  not  communicated  to 
defendant,  may  be  considered  by  tlie  jury  In 
ascertaining  the  condition  of  the  mind  of  the 
deceased  at  the  time  of  the  homicide."  This 


was  the  charge  given  In  tiiat  ease  upon  nn- 
communlcated threats.  It  was  htHA  incor- 
rect, and,  among  other  reasons  for  reversing 
that  case,  this  was  given  as  one  of  the  rea- 
sons: "The  question  of  self-defense  was  In 
the  case,  and  uncommunicated  threats  were 
of  decided  Importance  in  solving  the  ques- 
tion as  to  who  began  this  difficulty.  While 
uncommunicated  threats  would  not  justify, 
because  the  appellant  was  not  aware  of  such 
threats,  yet  It  Is  a  potent  circumstance  to 
be  considered  by  the  jury  as  to  whether 
or  not  deceased  began  the  attack  that  end 
ed  in  th.e  homtdde.  It  was  a  very  serious. 
Issue  In  the  case  as  to  who  began  the  diffi- 
culty resulting  in  the  homicide.  This  charge 
should  not  have  been  thus  limited."  The 
Huddleston  Case  has  been  followed  wherever 
the  question  has  been  presented  to  this  court, 
and  U  follows  previous  decisions. 

In  State  v,  Blee,  supra,  this  identical  ques- 
tion was  before  the  Supreme  Court  of  Iowa. 
We  make  this  quotation  from  that  decision: 
"Evidence  tending  to  show  threats  made  by 
the  deceased  against  the  defendant  was  ad- 
mitted in  evidence.  Some  of  such  threats 
were  confessedly  not  communicated  to  the 
defendant  prior  to  the  homicide.  The  court 
Instructed  the  jury  that  uncommunicated 
threats  could  be  considered  for  no  purpose 
save  as  an  aid  in  determining  who  was  the 
aggressor  in  the  fatal  encounter.  This  in- 
struction is  denounced  by  counsel  for  appel- 
lant as  error;  and  it  Is  the  argument  that 
the  uncommunicated  threats  had  bearing, 
not  only  to  show  who  begein  the  affray,  but 
to  corroborate  the  evidence  of  communicated 
threats,  and  also  to  show  the  attitude  of  the 
deceased  toward  defendant  The  precise 
question  is  now  b^ore  this  court  for  the 
first  time.  However,  It  has  arisen  and  been 
passed  upon  by  the  courti  of  sister  states 
with  more  or  less  frequency,  and  almost 
without  exception,  as  far  as  we  have  been 
able  to  discover,  the  rule  as  here  contended 
for  by  appellant  has  been  adopted.  In  Levy 
Y.  State,  28  Tex,  App.  203,  12  B.  W.  086,  19 
Am.  St  Rep;  ^6,  it  Is  said:  'Sueb  uncom- 
municated threats  would  be  admissible  and 
proper  evidence  for  the  purpose  of  showing 
that  in  all  ^babllltr  the  deoefUBed  made 
BUcSi  attadE,  and  his  motive  in  so  doing. 
Sudi  evidmoe  has  also  been  held  admissible 
to  corroborate  evidence  of  communicated 
threats  previously  admitted* — dtlng  Holler 
V.  State,  87  Ind  57,  10  Am.  Rep.  74;  Oorne- 
lius  V.  Com.,  15  B.  Mon.  (Ey.)  539;  Horrlgan 
ft  Thompson  on  Self-Defense.  In  Cornelius 
V.  Com.  It  was  said:  'We  think  that  this 
testimony  should,  under  the  circumstances 
In  this  case,  have  been  admitted.  It  tended 
to  confirm  the  other  evidence  that  Hopson 
had  made  threats  against  the  prisoner,  and 
to  counteract  a  presumption  of  fabrication 
by  the  witnesses  who  gave  their  testimony. 
Besides,  Hopson's  Intention  to  make  an  at- 
tadc  on  the  accused  was  to  Important  ma^ 
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ter,  as  well  as  tbe  belief  of  tbe  existence  of 
sncb  an  Intention  on  tbe  part  of  the  prison- 
er.' And  thla  mle  was  expressly  approved 
In  Holler  v.  State.  In  State  t.  Williams,  40 
La.  Ann.  168,  3  South.  629,  It  was  said:  *We 
tblnk  that  reason  and  authority  concur  in  es- 
tablishing their  (unoommunlcated  threats) 
admissibility,  under  the  circumstances,  as 
corroborating  tbe  evidence  as  to  tbe  uncom- 
mnnlcated  threats,  as  indicating  tbelr  mean- 
ing and  seriousness,  as  establishing  tbe 
purpose  with  which  the  deceased  provoked 
the  encounter,  and  throwing  light  upon  hla 
acts  in  connection  tlierewlth.*  In  State  v. 
Turpin,  77  N.  O.  473,  24  Am.  Rep.  456,  it 
was  said:  This  evidence  (uncommunlcated 
threats)  was  competent,  and  should  have 
been  admitted  for  several  reasons:  First, 
the  uncommunlcated  threats  were  admissible 
for  the  purpose  of  corroborating  tbe  evidence 
of  tbe  threats  which  had  already  been  giv- 
en; second,  tbey  were  admissible  to  show 
the  state  of  feeling  of  the  deceased  toward 
tbe  prisoner;  third,  for  ascertaining  who 
began  tbe  affray.*  In  State  v.  Brown,  22 
Kan.  230,  In  speaking  of  uncommuulcated 
threats,  tbe  court  said:  'Again,  a  rejection 
of  these  threats  was  error,  as  evidence  of 
communicated  threats  had  already  been  ad- 
mitted, and  In  sucb  cases  it  is  competent,  for 
the  purpose  of  corroborating  this  testimony, 
to  introduce  evidence  of  uncommunlcated 
threats' — citing  authorities.  In  Roberts  t. 
State,  68  Ala.  166,  in  speaking  of  uncommunl- 
cated threats  in  cases  where  self-defense  is 
relied  upon,  it  was  said  that  such  threats, 
'recently  made,  are  admissible  for  tbe  pur- 
pose of  showing  tbe  quo  anlmo  of  sucb  dem- 
onstration or  attack.  So  uncommunlcated 
threats  are  frequently  admitted  for  the  pur- 
pose of  corroborating  those  that  are  commu- 
nicated and  which  have  already  been  ad- 
mitted; and,  likewise,  where  it  is  doubtful 
from  tbe  testimony  which  party  commenced 
the  affray,  threats  of  this  character  are  ad- 
missible as  in  the  nature  of  facts  to  show 
who  was  properly  the  assailant'  In  Terri- 
tory T.  Hall,  10  N.  M.  646,  62  Pac  1083,  this 
question  received  very  thorough  considera- 
tion at  the  bands  of  the  court,  and  the  fol- 
lowing conclusions  were  announced:  'There 
are  a  few  cases  which  hold  that  nnconunnni- 
cated  threats,  to  be  admissible  for  any  cause, 
must  be  shown  to  have  been  communicated 
to  tbe  accused,  and  others  which  hold  that 
uncommunlcated  threats  are  not  admissible, 
unless  tbey  constitute  a  part  of  the  res  ges- 
vtte;  but  the  more  modern  and  better  reason- 
ed cases  favor  the  admission  of  such  evi- 
dence in  the  following  Instances:  (a)  To 
show  who  began  the  affray;  (b)  to  corrobo- 
rate eTldence  of  communicated  threats;  and 
((^  to  show  the  attitude  of  the  deceased.' 
To  onr  minds  each  of  tbe  cases  thus  dted  is 
exactly  in  point,  and  we  think  the  rule  there- 
in announced  should  be  adopted  for  this 
Btat&  From  this  It  follows  that  tbe  Instruc- 
tion complained  of  must  be  condemned." 


What  was  said  by  the  Supreme  Conrt  of 
Iowa  is  directly  applicable  to  tbla  case.  The 
evidence  discloses  in  this  case,  first,  all  kinds 
and  character  of  threats  against  the  life  of 
the  defendant  by  the  deceased.  Some  of 
these  threats  were  communicated  and  some 
were  not  communicated  until  after  the  homi- 
cide. The  evidence  also  shows  acts  of  prep- 
aration, laying  In  wait,  for  the  purpose  of 
killing  the  defendant  by  deceased,  tbe  impor- 
tuning of  one  witness,  at  least,  to  indnoe  tbe 
appellant  to  accompany  this  witness  to  a 
point  where  deceased  could  shoot  him  from  s 
window.  Tbe  evidence  for  tbe  state  shows 
that  appellant,  in  passing  the  boose  wliere 
tbe  dif&culty  occurred,  saw  the  deceased  and 
immediately  began  his  attack,  shooting  tbe 
deceased  to  death.  The  evidence  from  eye- 
witnesses for  the  defendant  was  to  the  effect 
that,  while  appellant  was  passing  the  door 
of  the  bouse,  deceased  saw  him  and  immedi- 
ately turned  facing  him  and  threw  his  hajid 
to  where  he  carried  his  pistol  and  where  It 
Is  shown  by  all  the  witnesses  that  be  did 
carry  It,  and  that  appellant  immediately 
fired.  It  is  also  shown  that  the  wife  of  de- 
ceased ran  in  Immediately  and  got  the  pistol 
from  her  husband's  pocket  and  placed  it  un- 
der her  garments  and  left  the  room  with  It 
This  Is  a  controverted  Issue,  however;  but 
that  does  not  relieve  the  court  from  charg- 
ing upon  the  issue.  It  was  an  Isstie.  There 
Is  no  question  of  the  fact  that  the  wife  of 
deceased  came  In  the  room  where  be  was, 
knelt  down  over  blm,  was  about  bis  per- 
son, and  went  out  of  tbe  room  almost  Imme- 
diately. Tbe  fact  that  she  got  the  idstol  is 
affirmed  by  one  side  and  denied  by  the  oth- 
er. These  matters  and  facts  were  before  the 
Jury,  and  it  was  a  controverted  issue  as  to 
who  began  that  difficulty,  who  was  in  tbe 
wrong,  who  made  the  first  demonstration. 
This  being  true,  the  uncommunlcated  threats 
were  of  first  Importance  in  the  trial  of  the 
case  for  a  solution  of  that  question.  These, 
taken  In  connection  with  tbe  proved  bad 
character  for  violence  and  tbe  dangerous 
character  of  tbe  deceased,  bis  promptness  In 
executing  threats  made,  constituted  this  one 
of  tbe  important  issues  In  the  case.  Appel- 
lant was  clearly  entitled  to  have  these  mat- 
ters presented  to  tbe  Jury.  It  was  a  death 
struggle,  for  this  evidence  makes  It  clear 
and  unequivocal  that  an  assault  by  the  de- 
ceased meant  death  to  tbe  assaulted  party. 
This  evidence  was  admissible  for  all  the  pur- 
poses stated  In  tbe  quotation  from  the  case 
of  State  V.  Blee,  above,  and  the  charge 
should  have  so  Instructed  tbe  Jury.  It  was 
a  part  of  the  law  of  the  case,  and  should 
have  been  charged,  for  In  this  record  there 
was  no  more  Important  Issne  to  be  decided 
by  tbe  Jury  than  this  particular  one.  Upon 
it  bung  tbe  determination  of  the  case  in  tbe 
minds  of  the  Jury.  The  court  gave  a  charge 
on  communicated  threats,  bat  failed  to  give 
tbe  charge  on  uncommunlcated  threats.  The 
Jury  would  naturally  oondud^  under  sacb 
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drcumetances,  ttiat  the  conrt  did  not  regard 
the  nncommuoicated  threats  as  of  any  Im- 
portance because  not  conveyed  to  defend- 
ant, and  they  were  unapprised  of  the  law 
and  the  effect  of  snch  erldence  In  the  ab- 
sence of  each  charge. 

Without  going  Into  any  detailed  statement 
farther  In  regard  to  this  matter,  X  make  the 
above  obserTatlona  aa  some  <tf  tba  nucou 
why  I  dissent. 


KINNEY  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  June 
Id,  1912.  On  Motion  for  Rehear- 
ing, June  28,  1812.) 

1,  CBimffAi.  Law  (S  19S*)— roBian  Aogmr- 
TAL— Vauditt  or  Plea. 

An  acquittal,  under  an  indictment  charging 
tiiat  accused  broke  into  a  hoase  occupied  by 
T.  C.  Kith  intent  to  steal  property  belonging 
to  liim,  was  no  answer  to  an  indictment  for 
breaking  the  same  house,  alleged  to  be  in  the 
control  of  A.  C,  with  intent  to  steal  property 
belonging  to  the  latter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  »  382,  383;  Dec.  Dig.  |  195.*] 

2.  Cbuohai.  I*aw  (i  695»)— ComrauANCB— 
Afpucaxioh. 

The  state  claimed  that  accused  and  anoth- 
er broke  into  a  storehouse  and  took  beer  there- 
from. He  applied  for  a  continuance  for  the 
absence  of  a  witness  by  whom  he  expected  to 
prove  tliat  on  the  night  of  the  alleged  burglary 
a  negro  came  to  him  and  sold  him  6  bottles  of 
beer,  that  the  negro  claimed  he  belonged  to  a 
section  crew  on  a  certain  railroad,  and  that 
the  witness  would  swear  he  did  not  know  where 
the  negro  got  the  beer.  It  did  not  appear 
whether  defendant  wss  a  negro  or  a  white 
man,  nor  did  the  application  show  that  the  wit- 
ness would  swear  that  defendant  was  not  the 
man  who  sold  him  the  beer,  or  negative  the 
fiict  that  defendant  was  a  member  of  the  sec- 
tion crew  of  the  rallrosd,  etc.  Held,  that  the 
Application  was  properly  denied. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1311,  132a-1327:  Dec.  Dig. 
§  505.*] 

8.  SuBouBT  (S  4*)— Elehekts— "House." 

A  house  sileged  to  have  been  burglarized 
was  a  storehouse  with  two  wings.  In  one  of 
the  rooms  bay  had  been  stacked  as  high  as  the 
joists  making  a  partition  in  the  room,  and  here 
the  beer  stolen  at  the  time  of  the  burglary 
was  stored.  The  parts  of  the  room  divided  by 
the  hay  each  had  an  outside  entrance  and  were 
in  the  possession  of  different  persons.  A  per- 
son could  go  from  one  part  to  the  other  by 
climbing  over  the  bay  through  a  space  between 
the  ioists  and  the  roof  of  the  building.  Beld, 
that  an  instruction  thst  esch  end  of  the  room 
so  divided  wss  s  separate  "house,"  within  the 
law  relating  to  barglary,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Borglsry, 
Cent  Dig.  {S  14^18:  Dec.  Dig.  S  4.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3351-3357.] 

4,  Cbiuinal  Law  (|  7G1*}— Tbial— Inbtbuc- 
Tiose— Evidence— "Occupant." 

In  a  prosecution  for  breaking  and  entering 
a  storage  room  in  the  custody  of  C.,  an  instruc- 
tion that,  if  C.  had  the  key  and  exclusive  riglit 
and  means  of  entry,  then  he  in  law  would  be 
the  "occupant,"  was  correct  and  was  not  ob- 


jectionable as  ehsr^ng  that  O.  was  In  fact  the 
occupant  of  the  room  burglarised. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  1781.  1738,  1764-1764, 
1771,  1853;  Dec.  Dig.  |  761.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  6,  pp.  4904-4906.] 

Dl  GBnmvAi,  Law  Q  829*)— ):bu]:<— Bw)tiur 

TO  ChAROC. 

Special  charges  reqaested,  which  are  fully 
covered  by  the  court's  main  charge,  may  be 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Crimisat 
Law,  Cent  Dig.  {  2011;  Dec  Dig.  S  829.*] 

6.  Cbihikaz,  Law   (§  1090*)— Appeai^Re- 

UABKS  or  DiBTBICT  ATTOBNET— BlIX  OT  EZ- 
.  OXPTIONS. 

Improper  language  alleged  to  have  been 
used  by  the  district  attorney  cannot  be  review- 
ed, where  it  is  sought  to  be  taken  advantage 
of  by  an  exception  to  the  refusal  of  a  special 
charge,  but  without  a  bill  of  exceptions  verify- 
ing the  fact  that  the  objectionable  language 
was  used  and  showing  that  an  exception  was 
reserved. 

[Ed.  Note. — For  other  cases,  see  Crimiusl 
Law,  Cent  Dig.  «  2658,  2789,  2803-2822, 
2S2&-2827,  2^2628,  2948,  8204;  Dec  Dig. 

I  looa*] 

7.  CniKiNAL  Law  (|   1099*)— Monoir  rm 
New  TBiAL—PBBSEBVATXon— STATEUBin  or 

FACTft— APPIAL—Tlia. 

Where  misconduct  of  the  jury  was  made  a 
ground  for  motion  for  a  new  trial,  evidence  In 
support  of  snch  ground  In  the  motion  could  not 
be  preserved  by  a  mere  statement  of  facts  filed 
after  the  term. 

[Ed.  Note.— For  other  easea.  see  Criminal 
Law,  Cent  Dig.  Sf  2866-2880;  Dec.  Dig.  | 
1009'*3 

8.  Cbjminal  Law  (S  855*)— Tbial— Miscon- 

nUCT  OF  JUBT. 

Evidence  that  during  a  trial  the  sheriff 
took  the  Jury  to  a  restaurant  for  dinner  where 
they  were  seated  at  tables  st  which  no  otlier 
customers  sat  and  that  one  or  two  persons 
passed  by  where  (hey  were  standing  without 
speaking  to  the  Jurymen  or  the  jurymen  to 
them,  was  insufficient  to  show  misconduct; 
there  being  other  evidence  that  the  case  was 
not  discussed  even  among  the  members  of  the 
jury  while  in  the  restaarant. 

[Ed.  Note.— For  other  easea,  see  Criminal 
Law.  Cent  Dig.  H  2048-2Q58;  De&  Dig.  | 
855.*] 

Appeal  from  Diatrlct  Gonrt,  Nacogdoches 
County:  James  I.  Perkins,  Judge. 

Andrew  Kinney  was  convicted  of  burglary, 
and  be  appeals.  Affirmed. 

V.  E.  MIddlebrook,  of  Nacogdoches,  for  ap- 
pellant. C.  B.  Lane,  Aaat  Atty.  Gen.,  for  the 

State. 

HARPER,  J.  Appellant  was  indicted, 
tried,  and  convicted  of  the  offense  of  bur- 
glary ;  the  allegation  being  that  he  burglari- 
ously eptered  a  house  occupied  by  A.  J.  Car- 
tker,  without  his  consent,  and  with  the  in- 
tent to  steal  certain  property  belonging  to 
A.  J.  Cariker. 

[1]  Appellant  filed  a  plea  of  former  ac- 
quittal. The  plea  on  Its  face  shows  that  ap- 
pellant had  been  Indicted  for  entering  the 
same  house;  the  allegation  la  that  Indict- 
ment being  that  It  was  occupied  by  Tom  Gar- 
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Iker,  and  appellant  liad  entered  it  with  the 
Intent  to  take  property  belonging  to  Tom 
Caiiker,  tried,  and  acquitted.  The  court  did 
Dot  err  In  sustaining  a  demnrrer  to  the  plea 
and  refusing  to  submit  the  plea  to  the  Jury. 
Appellant,  tinder  the  former  Indictment, 
could  not  have  been  convicted  for  breaking 
a  bouse  In  the  control  of  A.  J.  Carlker  with 
the  Intent  to  steal  property  belonging  to 
him,  as  the  allegation  in  the  former  Indict- 
ment was  that  the  house  was  occupied  by 
Tom  Carlker;  they  being  separate  and  dis- 
tinct individuals.  This  question  Is  fully  dia- 
cuBsed  in  Simco  v.  State,  9  Tex.  App.  348; 
Wright  V.  State,  17  Tex.  App.  152;  Alexan- 
der V.  State,  21  Tex.  App.  409,  17  S.  W.  139, 
67  Am.  Rep.  617.  The  mle  announced  In 
these  cases  baa  always  been  followed  In  this 
court,  as  well  as  In  other  Jurisdictions.  For 
a  collation  of  authorities,  see  Cyc.  vol.  12,  p. 
289;  Branch's  Crlm.  Law,  f  398. 

[Z]  In  hlfl  next  bill  of  exceptions  appellant 
complains  of  the  action  of  the  court  in  over- 
ruling his  application  for  a  continuance. 
Without  discussing  the  diligence,  the  state's 
testimony  would  show  that  appellant  and 
another,  with  a  battering  ram,  opened  a 
door,  entered  a  room  of  a  storehouse,  and 
took  out  some  beer,  the  state's  witnesses  pos- 
itively identifying  appellant  as  one  of  the 
men  seen  coming  out  of  the  room,  and  he 
was  arrested  shortly  thereafter  with  bottles 
of  beer  in  his  possession,  which  possession 
is  unexplained  In  the  record.  In  his  appli- 
cation for  a  continuance  he  states  he  expects 
to  prove  by  the  absent  witness  that,  on  the 
night  of  the  alleged  burglary,  a  negro  came 
to  him  and  asked  him  if  he  wanted  some 
beer,  and,  upon  giving  an  affirmative  reply, 
the  negro  sold  him  a  haXC  dozen  bottles  of 
beer;  that  the  negro  claimed  to  belong  to 
the  section  crew  on  the  Texas  &  New  Or- 
leans Head  across  the  river.  It  Is  stated 
that  the  witness  would  swear  he  did  not 
know  where  the  negro  got  the  beer.  From 
this  record  we  do  not  know  whether  api>el- 
lant  Is  a  negro  or  a  white  man,  and  the  al- 
legations in  the'  motion  do  not  state  that  the 
witness  would  swear  that  appellant  was  not 
the  man  who  sold  him  the  beer.  The  appli- 
cation does  not  negative  the  fact  that  de- 
fendant may  himself  hare  been  a  member  of 
the  section  crew  of  the  Texas  ft  New  Or- 
leans Road  across  the  river,  and  the  Identi- 
cal man  who  sold  the  abdent  witness  beer. 
Consequently,  It  does  not  present  such  mat- 
ter in  a  way  that  would  authorize  a  reversal 
of  the  case.  £ven  if  the  person  who  sold  the 
absent  witness  beer  had  been  alleged  to  be 
a  different  person  from  defendant,  there  Is 
no  fact  or  circumstance  alleged  that  would 
indicate  that  the  negro  got  the  beer  out  of 
the  Carlker  house,  except  perhaps  the  clr> 
cumstance  that  it  is  shown  there  was  more 
beer  stolen  than  Is  accounted  for  by  the  rec- 
ord; but  there  Is  no  allegation  that  this  ne- 
gro was  ever  seen  In  or  near  the  Carlker 
house,  nor  that  the  beer  sold  by  the  negro  I 


to  the  absoit  witness  was  beer  of  tb»  same 

brand.  The  materiality  of  the  testimony  li 
not  made  apparent  by  the  application  for  a 

continuance. 

[S]  The  bouse  alleged  to  have  been  bnr^ 
glarized  was  a  storehouse,  with  two  wings. 
In  one  of  the  rooms  of  the  house,  hay  bad 
been  stacked  as  high  as  the  Joists,  making  a 
partition  of  the  room.  A.  J.  Carlker  had 
the  key  to  the  door  leading  to  the  room,  or 
part  of  room,  in  which  the  beer  was  stored 
Tom  Carlker  had  the  key  to  the  room  or 
part  of  room  north  of  the  hay  partition.  To 
get  from  one  room  to  the  other,  a  person 
conld  climb  over  the  liay,  piled  to  the  Joists, 
as  there  was  space  between  the  Joists  and 
the  roof  of  the  building.  The  court  charged 
the  Jury:  "If  such  room  has  a  door  at  each 
end  of  it  by  which  It  may  be  entered,  but 
there  Is  an  obstruction  across  the  room  such 
as  hay  or  other  substance  of  such  h^ht  and 
reaching  so  near  the  roof  as  to  make  It  nec- 
essary to  climb  or  crawl  over  it  in  order  to 
pass  from  one  of  the  rooms  to  the  other, 
then  each  end  of  such  rooms  Is  in  law  a  sep- 
arate 'bouse'  within  the  meaning  of  the  law, 
and  the  entry  Into  such  room  by  breaking 
or  prizing  open  the  door  which  gave  Immedi- 
ate entrance  thereto  would,  without  the  con- 
sent of  the  person  having  the  occupancy  of 
same,  and  with  Int^t  to  commit  theft  of 
property  therein,  be  burglary."  Which  para- 
graph of  the  charge  was  excepted  to  on  the 
ground  that  it  waa  an  erroneous  definition 
of  a  house,  and  was  upon  the  weight  of  the 
testimony.  It  Is  proper  for  the  court  to 
define  what  constitutes  a  house  as  appli«i- 
ble  to  the  evidence  and  la  so  doing  such 
charge  would  not  be  upon  the  weli^t  vC  the 
testimony. 

.  As  to  whether  a  room  thus  cut  off  In  a 
building  would  constitute  a  bouse,  within 
the  meaning  of  oar  statute,  is  so  fully  dis- 
cussed by  Judge  Wlllson  In  the  case  of  An- 
derson V.  State,  17  Tex.  App.  300,  we  merely 
refer  to  that  case  and  reaffirm  the  rule  there 
announced.  In  that  case  the  place  entered 
was  an  office  In  a  warehouse.  The  office  Is 
thus  described:  "It  la  about  eight  or  ten 
feet  in  size.  It  Is  in  one  comer  of  the  bard- 
ware  room,  is  made  of  pickets.  The  pickets 
are  four  feet  high  and  one  Inch  square,  and 
about  three  inches  apart  The  gate  was 
made  of  the  same  material  and  liad  a  latxiu 
There  was  an  open  space  of  about  six  feet 
between  the  top  of  the  pickets  and  the  cell- 
ing of  the  house,  and  a  person  conld  get  into 
this  office  by  climbing  over  the  pickets,  with- 
out going  in  at  the  door  or  gate."  The  court 
held:  "We  are  of  the  opinion  that  the  place, 
office,  apartment,  or  room  in  question  in  this 
case  comes  within  the  meaning  of  a  tKiild- 
ing,'  'structure,'  *house,'  as  used  in  onr  stat- 
ute relating  to  burglary.  We  think  the  evi- 
dcoice  sufficiently  proves  that  the  office  was 
entered  by  defendant  by  breaktrng.  The 
slightest  force  constitutes  a  breaking,  such 
as  the  UfUng  of  <Jw  lo^  of  a  door  that  H 
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shut,  the  raisins  of  a  window,  the  entry  at 
a  chimney,  or  other  unusual  place.  Penal 
Code  [1879]  art.  708.  In  this  case  the  evl- 
dence  satisfactorily  shows  that  the  defend- 
ant entered  the  office  where  he  committed 
the  theft  either  by  lifting  the  Mch  of  the 
door  th^to,  or  by  climbing  over  the  picket 
Inclosnre,  and,  if  he  entered  by  the  latter 
mode,  It  wonld  be  entering  at  an  unuaual 
place  and  would  he  a  brealctng,  under  our 
Btatnte."  For  other  aQthorltles,  see  James 
T.  State.  140  S.  W.  1086,  and  cases  there 
dted;  Branch's  Crlm.  Law,  SS  156,  168. 

[4]  The  charge  Is  not  subject  to  the  criti- 
cism that  It  charged  the  jury  that  A.  J. 
Carlker  was  the  occupant  of  the  room  bur- 
glarized. It  Instructed  the  Jury,  If  he  had 
the  key  and  excluslTe  right  and  means  of 
entry,  then  he  would  in  law  be  the  occupant. 
This  la  a  correct  proportion  as  applicable  to 
the  evidence. 

[i]  There  was  no  enov  in  refusing  the  spe- 
cial charges  requested,  as  they  were  fully 
covered  by  the  main  chaise,  except  the  one 
in  r^ard  to  the  remarks  of  the  district  at- 
torney. 

[t]  However,  if  the  district  attorney  used 
such  language,  there  is  no  bill  of  exceptions 
verifying  that  fact,  nor,  If  used,  that  any  ex- 
ception thereto  was  reserved.  The  only  way 
it  is  called  to  our  attention  Is  that  a  special 
charge  was  requested,  and  defendant  except- 
ed to  the  refusal  of  the  court  to  give  this 
charge^  This  In  no  way  verifles  the  fact  'that 
the  language  was  osed;  it  may  be  that  the 
court  refused  the  charge  because  no  such  lan- 
guage was  used,  or  not  excepted  to  If  used. 

[7]  The  only  other  question  raised  by  the 
motion  for  a  new  trial  la  the  alleged  mis- 
conduct of  the  jury.  In  bill  of  exceptions  No. 
9  it  is  shown  that  defendant  excepted  to  the 
action  of  the  court  In  overruling  the  motion 
for  a  new  trial  on  this  ground,  but  the  bill 
does  not  contain  the  evidence,  merely  refer- 
ring to  the  statement  of  facts,  which  is  ask- 
ed to  be  taken  as  a  part  of  the  bill.  The 
statonent  of  facts  was  not  filed  until  May 
21st,  while  court  adjourned  on  March  22d. 
This  court,  In  an  unbroken  line  of  dedsions 
since  the  opinion  in  the  case  of  Black  v. 
State,  41  Tex.  Cr.  R.  186*  0S  S.  W.  116,  has 
hdd  that  evidence  beard  on  a  ground  set 
VP  In  motion  for  new  trial  cannot  be  pre- 
Bored  by  a  mere  statement  of  facta  filed  aft- 
er torm  time.  Tbe  aotfaorltlea  are  ooUated 
in  Piobeat  v.  States  00  Tex.  Gr.  B.  000,  138 
8.  W.  263. 

[I]  But  if  we  should  consider  the  state- 
ment of  facts  and  consider  the  testimony  of- 
fered on  behalf  of  defendant,  all  that  was 
shown  was  that  the  sheriff  carried  the  jury 
to  a  restaurant  for  dinner;  that  the  Jury 
was  seated  at  tables  Noa.  8  and  4  in  the 
restaurant;  that  other  people  were  in  the 
restaurant  eating  at  the  counter  and  other 
tables.  No  one  but  the  Jury  was  permitted 
to  eat  at  tlw  tables  at  which  tbe  Jury  was 
seated.  Aa  th«  Jnrymen  flnlahed  tbelr  dlniur. 


they  would  get  up  from  the  table  and  stand 
about  in  the  room;  the  sheriff  being  there 
in  the  room.  It  is  not  shown  that  any  per- 
son spoke  to  any  member  of  the  Jury,  while 
they  were  thus  waiting  for  the  others  to 
finish  their  dinner.  It  is  true  that  one  or 
two  persons  are  shown  to  have  passed  along 
by  where  the  Jurymen  were  standing  In  go- 
ing through  the  room,  but  such  persona  dl^d 
not  speak  to  the  Jurymen,  nor  the  Jurymen  to 
them.  The  Jurymen  who  testified  say  the 
case  was  not  ^scussed,  even  among  them- 
s^ves,  while  in  the  restanrant  These  facts 
would  presait  no  ground  for  reversal  of  the 
casa  Bamea  v.  State,  61  Tex.  Cr.  B.  37,  133 
S.  W.  891;  Robinson  v.  State,  68  Tex.  Cr.  R. 
K!0,  126  S.  W.  278.  and  casee  ther^  cited. 
The  Judgment  la  affirmed. 

DAVIDSON,  P.  J.,  not  sitting. 

On  Motion  tor  Bdkearlng. 

HARPER,  J.  Tbia  case  was  affirmed  at  a 
former  day  of  this  term,  and  appellant  in 
his  motion  for  rehearing  criticises  the  state- 
ment contained  In  the  original  opinion  that 
"the  state's  testimony  would  show  that  ap- 
pellant and  another,  with  a  battering  ram, 
opened  a  door,  entered  a  room  of  a  stor^ 
house,  and  took  out  some  beer,"  all^^  that 
there  was  no  proof  that  the  door  was  open- 
ed with  a  "battering  ram."  A.  J.  Carlker 
testified:  "When  I  left  at  6  o'clock  the  front 
door  was  closed,  and  I  locked  the  back  door, 
and  when  I  got  back  there  Monday  the  back 
door  had  been  broken  open."  Luke  Lucas 
testified  that  he  knew  appellant,  and  de- 
scribed the  location  of  the  building  in  the 
town,  and  then  said :  "This  blacksmith  shop 
was  nearer  to  the  room  tiiat  this  beer  was 
in  than  the  drug  store  was.  Th^  didn't 
remain  about  that  sht^  over  two  minutes, 
and  then  they  got  a  bar  or  eomettili^.  I  don't 
know  what  it  was,  and  went  around  be- 
tween the  shop  and  telephone  office  and  went 
around  to  the  rear  end  of  the  warehouse,  the 
Tom  Carlker  warehouse.  They  went  to  the 
rear  of  thai  warehouse,  to  the  back,  lliat 
was  Andrew  Kinney  and  Percy  Blrdwell  that 
went  to  the  rear  of  that  warehouse.  At  tbe 
time  th^  went  to  the  rear  of  the  warehouse, 
we  were  standii^  on  the  front  gallery  of 
tbe  telephone  office  downstairs.  When  they 
disappeared  around  the  rear  end  of  that 
warehouse,  th^  were  about  100  feet  from 
where  we  were  on  the  gallery  I  guess.  I 
beard  a  noise  around  there.  I  heard  knock- 
ing on  the  door  and  abatclng  on  the  door. 
•  •  ♦  After  we  heard  that  thumping  on 
the  door,  we  went  around  there.  We  went  on 
around,  and  we  found  the  door  open.  Well, 
the  door  was  Just  standing  open  about  a  foot 
and  a  half.  We  saw  them  araund  there. 
They  had  gone  around  where  we  first  saw 
them  there,  and  we  waited  there  and  watched 
tbem,  and  after  a  while  they  wait  back 
aronad  there  and  wait  in  Uie  bonae,  and  we 
wait  around,  and  as  they  came  oat  tber 
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had  their  arms  fall  of  beer.  We  hid  behind 
the  comer  and  watched  them  come  out,  and 
they  had  Ave  or  six  bottles  of  beer,  and  tta^ 
saw  US,  and  Andrew,  I  think,  made  the  re- 
mark, 'we  had  better  go  home,'  jnst  like  that 
He  said  it  to  Percy,  says,  'we  had  better  go 
on  home,'  and  they  started  np  the  street,  and 
we  walked  np  nearly  to  the  schoolhonse  and 
got  them  and  told  them  that  Elmer  Wallace 
said  for  ns  to  take  charge  of  them,  and  we 
brought  them  back  to  the  telephone  office. 
We  asked  them  where  they  got  the  beer,  and 
we  told  them  we  knew  where  they  got  it, 
that  we  saw  them  come  out  of  the  house, 
and  they  said  they  wonld  come  back  with 
us,  and  we  walked  back  down  to  the  tele- 
phone office.  We  got  two  bottlte  of  beer  off 
of  them,  and  they  were  drinking  a  bottle 
apiece.  When  they  saw  as  they  dropped  the 
beer  to  their  sides,  and  we  brought  It  back 
to  the  telephone  office." 

John  McKnlght  and  other  witnesses  cor- 
roborate this  testimony,  and  we  think  it  Jna- 
tlfled  the  statement  in  the  original  opinion, 
at  least  it  would  show  that  the  door  was 
oiwned  by  force,  and  that  la  tbe  matwlal 
issne  In  a  bui^lary  ease. 

The  only  other  contention  In  the  motion 
for  rehearing  Is  that  we  erred  in  holding 
that  the  court  did  not  err  In  his  definition  of 
a  "house."  The  authorities  are  so  fully  dted 
in  the  original  opinion  we  do  not  deem  it 
necessary  to  cite  others.  The  contention  la 
that  a  partition  in  a  room,  unless  it  be  a 
permanent  partition,  would  not  make  such 
room  a  honse  within  the  deflnltlon  of  our 
statute.  If  the  partition  is  there  at  the 
time  of  the  commission  of  the  offraise,  we 
do  not  think  how  long  It  might  or  might 
not  remain  would  be  material.  In  this  case 
the  evidence  shows.  If  appellant  entered  the 
house,  he  entered  it  by  a  door  that  was 
forced  open,  and  even  bad  other  doors  in  the 
building  been  open  at  the  time,  yet.  If  the 
entry  was  made  at  the  back  or  side  door 
by  force,  It  wonld  be  burglary,  and,  appel- 
lant forcing  an  oitry  at  this  door,  the  Ques- 
tion of  the  partitton  wall  becomes  an  Isuna- 
terial  iaaw. 

TbB  motion  for  nAearing  la  OToroled. 


SIMMS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Jane 
13,  1012.  On  Motion  for  Rehearing, 
Jnne  28,  1912.) 
1.  Criminal  Law  (|  398*)— EvrnxROB— Bbst 

AND  SeCONOAST  ETIDENCB. 

Where,  in  a  prosecution  for  assault  to 
murder,  the  sbootlng  was  daimed  to  have  taken 
place  in  October.  1910,  while  tbe  trial  did  not 
occur  until  March,  1912,  evidence  tbat  the 
clothing  worn  by  prosecutor,  when  shot,  was 
not  powder-bamed,  was  admlBsible  on  an  is- 
sue aa  to  lu>w  close  he  was  to  defendant  when 
sliot;  it  not  being  necessary  to  produce  the 
clothes  as  the  best  evidence. 

pEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  87&-886;  Dee.  Dig.  {  398.«] 


2.  Gbimxhaz.  Law  (|  UflO*)— Afru^Fbtv- 
DicB— Adiobsioii  ow  Stuumci. 

Where  prosecutor's  attending  pliy«i«saB 

testified  to  uie  nature  and  character  of  the 
wound  inflicted  when  defendant  shot  him,  evi- 
dence that  after  he  was  shot  prosecutor  torned 
his  horse  loose,  believiiMr  tbe  horse  would  go 
home  and  his  people  would  come  and  find  Um, 
was  not  prejudicial  -to  accused. 

[Ed.  Note. — For  other  cases,  sec  Criminal 
Law,  Cent  Dig.  H  2691-2690;  Dec.  Dig.  S 
1160.*] 

3.  Cbiuinal  Law  (|  104S*)  —  Tbiai,  —  En- 
nsNCB— OnJEcmoNs. 

Where  no  grounds  of  objection  to  cadence 
were  stated,  defendant's  counsel  merely  stating 
in  some  instances,  "Objected  to,"  and  m  others 
tbat  the  testimony  "was  Irrelevant  and  imma- 
terial.'' tiie  admission  tliereof  oonld  not  be  re- 
viewed on  appeal. 

[EJd.  Note.— For  othw  cases,  see  Criminal 
Law,  Cent  Dig.  H  2604,  26Sf;  Dec  Dig.  I 
1048.  •] 

4.  HouoiDB  (t  257*)— Asuuur  to  MnBon— 

Evidence. 

Evidence  Aeld  to  snstais  a  oonvletlai  of 
assault  to  murder. 

[Ed.  Mote.— For  other  eases,  see  Homidde, 
Cent  Dig.  il  M3-662;  Dec.  Dig.  1  2S7.*] 

5.  HoHxoiin  (I  882*)— ArpBAi.— SunBsmroT 

OF  EVIDENCB— BKVUW. 

Where  there  was  evidence,  which,  if  be- 
lieved, was  sufficient  to  support  a  conviction 
of  assault  to  murder,  and  the  court  submitted 
tbe  defense  of  absolate  justification,  a  convic- 
tion wonld  not  be  revened  as  against  the  eri- 
dence,  though  it  appeared  to  the  appellate 
court  that  the  evidence  predominated  in  favor 
of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |S  690-704;  Dec  Dig.  {  332.*] 

On  Motion  for  Behearhv. 

6.  CsnaNAi.  Law  (§  770*)— Triai^— Chaeox. 

It  is  the  mandatory  duty  of  the  court  to 
charge  on  every  theory  of  defense  brought  out 
by  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1806;  Dec  Dig.  {  77a*] 

7.  HOHICIDK  (5  297*)— AsaACI.T  TO  MUBOKk- 

JUSnriCATIO  N— iNSTEUCnONS. 

In  a  prosecution  for  assault  to  murder,  bs 
instruction  that  If  the  jury  believed  from  the 
evidence  that  prosecutor  was  advancing  to- 
wards defendant  or  was  reaching  tor  defend- 
ant's horse,  and  demanding  defendant  to  give 
up  tiis  money,  or  words  to  that  effect  end  an- 
der  those  drcnmstances  defendant  shot  prose- 
cutor, then  he  was  juatlfked  and  should  be  ac- 
quitted, as  he  should  also  be  if  tliey  had  reason- 
able doubt  on  tbat  point,  sufflciently  and  prop- 
erly cbarged  defendisnt's  claim  of  justification. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  {  Oil;  Dec  Dig.  {  297.*] 

8.  hohicids  (i  86*}— aasattlt  to  mitbdeb— 
Intent. 

Uuder  Peo.  Code  1911,  art  SI,  providing 
that  the  intention  to  commit  an  offense  is  pre- 
sumed whenever  the  means  used  are  such  as 
would  ordinarily  result  in  the  commission  of 
the  fortiidden  act,  die  fact  tlmt  defendant  tes- 
tified that  he  shot  to  scare  prosecutor,  and  not 
to  kill  him,  did  not  require  an  instruction  that, 
if  the  jury  believed  such  stetement  to  be  true, 
they  sbonld  acquit  sfaice,  unless  aecuaed  was 
justified  in  shooting,  he  would  be  responsible 
for  the  consequences  of  his  act  whether  be 
shot  to  kill  prosecutor  or  only  to  scare  hbn. 

[Ed.  Note.— For  other  cases,  see  H(MnicUek 
Cent  Dig.  1  112;  Dec  Dig.  {  86.*) 
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Appeal  from  District  Ooart,  Chambers 
CSonnty;  U  B.  Hightower,  Judge. 

Mllbnm  Stinina  waa  convicted  oC  aaeanlt 
to  marderj  and  be  appeala.  Affirmed,  and 

r^eartng  overruled. 

H^dlngsfelders,  of  Houaton,  for  appellant 
G  B.  Lan^  Asat  AXtf.  GoL,  for  tile  State. 

HARPER,  J.  Appellant  was  indicted, 
charged  with  assault  to  ranrder,  convicted, 
and  his  punlshmsit  aseessed  to  two  yearn 
in  the  penitentiary. 

A  state  of  facts  oat  of  the  ordinary  Is  pre- 
Bented  by  this  record  from  the  state's  stand- 
point No  motive  or  suggestion  of  a  reason 
for  the  shooting  Is  shown,  unless  it  can  be 
attributed  to  Jast  a  wanton  act  Ray  Wal- 
lace says  he  was  crossing  a  bridge  on  bis 
way  home,  when  he  saw  appellant  and  an- 
other n^ro  approaching  the  bridge  horse- 
back ;  tliat  when  they,  saw  him  they  turned 
back,  and  he  holloed  to  them  to  come  on, 
that  he  was  not  going  to  bother  them ;  that 
they  did  come  on,  and  when  they  got  al>ont 
even  with  bim,  appellant  shot  at  him  twice, 
one  ball  entering  hia  shoulder  and  ranging 
downward,  and  after  doing  so  the  negro 
rode  on.  He  testifies  no  ill  will  or  animosi- 
ty existed  between  them.  The  negroes,  in 
substance,  testify  the  same  thing,  as  the 
prosecuting  witness  until  they  start  across 
the  bridge.  They  say  when  they  got  even 
with  the  prosecuting  witness  that  Wallace 
said,  "Halt!*'  reaching  for  the  bridle  of  bis 
horse,  "Give  me  your  money!"  when  appel- 
lant flred  twice  and  rode  on.  The  Jury  did 
not  believe  the  statements  of  the  negroes, 
and  found  appellant  guilty,  and  this  leaves 
the  record  with  an  unexplained  assault.  On 
this  Issue  the  court  charged  the  Jury :  "You 
are  farther  charged  in  this  connection  that 
if  yon  believe  from  the  evidence  that  Ray 
Wallace  was  advancing  toward  the  defrad- 
ant  or  was  reaching  for  defendant's  horse 
and  demanding  defendant  to  give  up  his 
money,  or  words  to  tlut  effect,  and  under 
snch  drcumstancee  the  defendant  shot  the 
said  Ray  Wallace,  then  he  was  Justifiable, 
and  If  yon  so  find  you  will  acquit  the  defend- 
ant or  if  upon  this  point  you  have  a  reason- 
able doubt  you  will  acquit  defendant"  Thus 
the  defense  presented  by  the  evidence  of- 
fered In  behalf  of  defendant  was  put  fairly 
before  the  Jury.  In  addition  to  this,  the 
court  charged  on  self-defense  from  the  ap- 
pearance of  danger,  as  it  appeared  to  de- 
feidant  at  the  time,  and  the  charge  in  every 
sense  of  the  word  waa  as  favorable  to  de- 
foidant  as  the  evidbnce  would  Justify. 

[1]  In  one  bill  of  exceptions  it  is  shown 
that  the  court  permitted  witnesses  to  testi- 
fy tliat  the  clothing  worn  by  the  prosecut- 
ing witness  on  the  night  he  was  shot  was 
not  powder-burned.  In  tlds  there  was  no 
error.  It  waa  an  issue  in  the  case  as  to  how 
close  prosecating  witness  waa  to  appellant 
when  the  shots  were  fired,  and  this  testi- 


mony was  admlaalble  as  bearing  on  Oat  is- 
sue. The  abootlnc  is  alleged  to  have  taken 
place  in  October,  1910,  while  this  trial  did 
not  tain  x^ace  until  tlsxeh,  1912,'  and  it  was 
not  necessary  to  produce  the  clothing  worn 
on  tliat  occasion. 

[Jl  The  prosecuting  witness  was  permitted 
to  testis  that,  after  he  was  ahot,  be  turned 
his  horse  loose,  bdlerring  the  horse  would 
go  home  and  his  people  would  come  and  get 
him.  This  evidence  could  not  bave  been  det^ 
rlmental  to  defendant,  as  the  attending 
physician  had  testlfled  to  the  nature  and 
cbaraeter  of  tbe  wound  Inflicted. 

[I]  These  are  the  hlUs  in  the  transcript 
and  while  In  the  atatement  of  facts  It  Is 
shown  other  exceptions  were  reserved  to 
the  IntrodnctUm  of  testimony,  and  the  court 
in  approving  same,  approves  the  ezceptlona 
therein  reserved,  yet  in  the  statemrat  of 
facts  it  Is  shown  that  defendant  was  granted 
the  privil^e.  when  preparing  the  bills,  to 
state  the  grounds  of  the  objections.  As  no 
bills  were  prepared,  and  no  grounds  of  ob- 
jection stated  at  the  time  the  testimony  was 
objected  to,  but  it  only  being  stated  that 
defendant  "objected"  In  some  Inatances,  and 
at  othw  tlmee  it  is  stated  that  su<^  testi- 
mony was  irrelevant  and  immaterial,  the 
matter  Is  not  presented  In  a  way  we  can 
review  the  questhm  of  admissibility  of  such 
testimony. 

[4]  The  question  of  the  sufficiency  of  the 
testimony,  to  us,  presents  a  serious  question, 
and  one  whether  the  testimony  of  the  state's 
witness  would  support  the  verdict  of  the 
Jury.  It  has  beea  the  uniform  holding  of 
this  court  that  in  the  absence  of  motive  be- 
ing shown,  and  the  killing  or  shooting  is 
without  excuse  or  Justification  and  is  un- 
explained, the  lav  impliee  malice.  The 
state's  testimony  shows  no  motive  or  ex- 
planation other  than  a  wanton  and  willful 
act  without  excuse  or  Justification;  the  de- 
fendant's testimony  shows  a  perfect  defense 
— ^nothing  to  mitigate,  but  absolute  Justifi- 
cation. Tet  the  Judge  submitted  this  defense, 
fairly  and  folly,  and  the  Jury  by  their  ver- 
dict found  it  untrue  and  there  la  nothing 
in  the  record  to  suggest  that  the  verdict  Is 
due  to  passion  or  prejudice,  and,  under  sn<^ 
circumstances,  we  have  been  frequently  call- 
ed on  to  pass  on  how  far  we  are  [Krmitted  to 
invade  the  province  of  the  Jury  and  substi- 
tute our  Judgment  as  to  the  weight  of  the 
evidence,  and  It  seems  to  be  the  rule  that 
if  there  Is  evidence  to  support  the  finding 
of  the  jury,  and  there  Is  nothing  in  the  rec- 
ord to  cast  a  doubt  on  that  evidence,  other 
than  that  the  evidence  offered  in  behalf  of 
defendant  appeals  strongly  to  our  Judgment 
we  are  not  permitted  to  disturb  the  verdict 

[5]  To  US  the  evidence  offered  In  behalf 
of  defendant  seems  to  predominate  in  favor 
of  the  theory  advanced  as  a  Justification ; 
but  the  law  was  clearly  stated  to  the  Jury, 
and  they  viewed  the  matter  dilCerently. 
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Under  sach  draunstanoes,  our  provinco 
being  merely  to  see  that  tlie  cue  is  tried  fairly 
in  accordance  with  the  rules  of  law,  and  to 
only  disturb  the  verdict  On  account  of  .evi- 
dence <»ily  when  th«e  la  no  testimony  to 
support  it,  or  the  testimony  la  Insoffldoit  to 
overcome  the  presnmptloa  of  innocence,  or 
is  so  vague  or  contradictory  that  no  reas<m- 
able  mind  would  be  Jnstlfled  la  reaching  sudi 
oonduBlon,  the  Judgment  is  affirmed. 

On  Motion  for  Behearing. 

[I]  In  his  motion  for  rdiearlng  appellant 
crlttclses  that  part  of  the  original  opinion 
wherein  we  bdd :  "It  has  been  the  uniform 
holding  of  this  court  that  in  the  absence  of 
motive  being  shown,  and  the  hilling  or  shoot- 
ing Is  shown  to  be  without  excuse  or  jtistl- 
flcatlon  and  Is  unexplained,  the  law  Implies 
malice."  He  says  this  Is  abstractly  correct, 
but  that,  where  the  defendant's  testlmooy 
offers  an  explanation  of  the  shooting,  this 
principle  of  law  does  not  apply.  If  the  Jury 
had  believed  defendant's  explanation,  this 
case  would  not  have  been  before  us  on  ap- 
peal; but  he  would  have  been  acquitted.  We 
thoroughly  agree  with  defendant  that  It  is 
the  law  of  this  state,  and  mandatory  on  the 
court,  to  charge  on  ev^  theory  of  defoise 
brought  out  by  the  testimony,  so  It  is  use- 
less to  discuss  the  authorities  cited  by  ap- 
pellant The  sole  question  is :  Did  the  court 
charge  on  every  theory  of  defense  brought 
out  by  the  testimony?  The  defendant  tes- 
tified to  seeing  a  man  on  the  bridge,  and  that 
he  turned  back,  when  the  man  told  him  to 
come  on.  To  quote  his  exact  language,  he 
says :  "So  we  turned  and  went  on  back,  and 
Just  as  we  got  opposite  to  him  he  reached 
one  hand  for  my  horse  and  says,  'Halt!'  He 
was  reaching  for  my  horse,  and  said.  'Give 
me  your  money.'  That  was  on  the  bridge, 
and  I  think  It  was  about  the  middle  of  the 
bridge.  He  was  on  foot.  When  he  reached 
and  says,  'Give  me  your  money,*  he  had  his 
other  hand  in  a  position  like  he  had  some- 
thing  in  it,  gun  or  something.  I  could  not 
see  whether  It  was  a  gun  or  what  It  was. 
Z  bad  this  gun  in  my  wallet  on  the  pommel 
of  my  saddle.  I  reached  In  my  wallet  and 
drew  It  and  went  to  shooting.  As  to  how 
cloae  this  man  was  to  me  when  I  shot  him, 
well,  I  could  have  almost  put  my  hand  on 
him.  He  was  about  two  feet  from  me,  I 
guess.  I  did  not  shoot  straight  down.  When 
I  snatched  It  out  of  my  wallet  hanging  on 
the  i>ommel  of  the  saddle,  I  shot  In  a  kind 
of  slanting  way.  I  could  not  tell  whether 
It  was  a  white  man  or  a  negro,  and  I  did  not 
know  who  It  was.  I  shot  at  him,  but  I  did 
not  know  whether  I  hit  him.  I  shot  to  get 
away  from  him.  I  thought  he  was  about  to 
rob  us."  This  Is  the  way  he  testified  on 
direct  examination,  putting  the  matter  In 
the  strongest  light  for  himself. 

[7]  The  court  submitted  this  defense  to 
the  Jury  In  the  foltowins  language  after 


chafing  on  tNlf-defOnse  Is  an  approved 
^orm:  "Tod  are  fnrOier  charged  In  this 
connection  that  If  yon  believe  from  tbe  evi- 
dence tliat  Bay  Wallace  was  advnn^ig  to- 
ward the  defendant  or  was  reaching  tot  de- 
fmdanf s  horse  and  demanding  d^ndant  to 
give  up  his  money,  or  words  to  that  efCfeet, 
and  onder  sucb  clrenmstanoee  the  Oefeud- 
ant  shot  the  said  Bay  Wallace,  then  he  was 
Justlflabiek  and  If  yon  so  find  yon  will  ac- 
quit the  defendant,  or  If  upon  this  point 
you  have  a  reasonable  doubt  yon  will  acquit 
the  defendant" 

[t]  Thna  it  la  seen  tbe  conrt  aptly  and 
tersOly  presented  tiie  defense  made  by  de- 
fmdant  However,  appellant  Inststs  that  as 
appelant  testified  on  cross-ttamlnation  that 
he  did  not  shoot  to  kill  deceased,  bnt  shot 
to  scare  him,  the  court  ought  to  have  in- 
structed tbe  jury  that  if  they  believed  this 
to  be  true  they  should  acqnlt  blm.  This  Is 
not  the  law.  If  appellant,  by  some  act  or 
conduct  of  deceased,  was ,  not  Jnstlfled  In 
shooting,  if  he  shot  at  him  to  scare  blm  It 
would  be  a  willful  and  wanton  act.  and  no 
one  is  Justified  in  committing  sudi  an  act, 
but  It  would  be  an  oflenae  under  our  law, 
and  appellant  would  be  held  re^Kmslble  for 
the  consequences  of  sndi  an  act  Article  51 
of  the  Poial  Oode  provides  that  tbe  Inten- 
tion to  commit  an  o^teoae  la  presumed  when- 
ever the  means  used  are  such  as  wonld  or^ 
dlnarlly  result  In  the  commission  of  the  for- 
bidden act  If  appellant  shot  at  deceased 
to  scare  him,  without  being  Justified  in  so 
doing,  it  is  an  oflFenae.  If  he  shot  under  the 
circumstances  he  stated,  the  court  fully  in- 
structed the  Jury  as  to  the  law  under  tboi^ 
conditions.  The  contention  that  the  law 
never  presumes  anything  Is  not  correct,  and 
is  not  supported  by  any  of  our  decisions.  If 
an  illegal  act  la  shown  beyond  question,  and 
no  excuse  or  Justification  shown,  the  law 
presumes  that  such  person  Intended  the  nec- 
essary and  probable  consequence  of  such  an 
act  Shaw  v.  State,  34  Tex.  Cr.  R.  435.  31 
S.  W.  361;  Hatton  v.  State,  31  Tex.  Cr.  B. 
586,  21  S.  W.  679;  Wood  v.  State,  27  Tex. 
App.  393,  11  S.  W.  449;  High  v.  Stote^  26 
Tex.  Cr.  App.  646,  10  S.  W,  238,  8  Am.  St 
Rep.  488;  Lane  v.  State,  16  Tex.  App.  172; 
Aiken  v.  State,  10  Tex.  App.  610;  McCoy 
V.  State,  25  Tex.  42.  78  Am.  Dec.  520.  In 
the  case  of  Hill  v.  State,  S  Tex.  Aiq>.  7,  this 
court  held:  "We  have  carefully  examined 
the  entire  charge,  and.  take  It  as  a  whole, 
we  do  not  believe  it  Is  liable  to  the  first  ob- 
jection made  to  it  by  defendant  Tbe  doc- 
trine of  intent  as  it  prevails  in  the  criminal 
law,  says  Mr.  Bishop,  an  eminent  ptiilosopbl- 
cal  writer  on  the  criminal  law,  is  necessarily 
one  of  the  foundation  prlnciplea  of  public 
Justice.  When  one  person  kills  anoQier,  the 
killing  must  be  done  with  malice  afore- 
thought to  make  the  crime  of  murder.  It 
is  a  principle  ot  tbe  oommoa  law,  as  old  as 
the  law  Itaelf,  that  all  homlddcs  are  presom- 
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ed  to  be  maUclons  until  tbe  contrary  ap- 
peareth  from  tbe  evidence.  This  1b  the  law 
In  Texas.  In  the  case  of  Ferrer  v.  State. 
42  Tex.  266,  tbe  Supreme  Court  say :  'It  Is 
a  ftinilllar  axiom  of  the  law  that  every  per- 
son la  presumed  to  understand  the  probable 
result  of  his  acts.  And  when  an  unlawful 
act  la  clearly  shown  to  have  been  done,  it 
Is  for  the  defendant  to  show  facts  which 
mitigate,  excnse,  or  justify  it.  so  that  a  rea- 
sonable doubt,  at  least,  may  arise  on  the  en- 
tire evidence  in  the  case  as  to  his  guUt. 
Hence,  when  the  killing  Is  proved,  and  it 
Is  not  shown  to  have  been  done  nnder  sud- 
6m  passion,  Induced  by  an  adequate  cause, 
or  under  circumstances  which  excuse  or  jus- 
tify it,  such  killing  must  be  regarded  as 
voluntary  and  designed,  and  therefore  with 
the  malice  which  the  law  Imputes  to  such 
bomidde.' " 
Tbe  motion  for  rtiieailng  Is  overruled. 


DUGAT  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Hay  1, 
1012.   Od  Motion  for  Rebearing, 
Jane  6.  1912.) 

1.  Cbihiital  Law  (|  1091*)— Appeai^Biix 

or  BXCEPTIOHS. 

In  a  prosecDtion  for  cattle  theft,  a  bill  of 
exceptions,  complaining  of  the  admisBion  of  a 
brand  on  tbe  ground  that  it  was  not  the  brand 
of  the  prosecuting  witness,  must  be  overruled, 
where  uie  court  approved  the  VtU  with  qnalifl- 
catifflu  and  referred  to  the  statement  of  facts 
for  the  evidence,  wherein  It  appeared  that  the 
prosecQting  witness  had  inbented  tbe  brand  as 
the  only  heir  of  bis  father. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cebt.  Die.  H  280S,  2816,  2818,  2818, 
2819.  282S.  2828-^8,  2843,  2931-2933,  2943; 
Dec  Dig.  I  109L*3 

2.  Anxuaub  (i  6*)—Bbaiids— Statute. 

While  the  statute  prohibits  a  party  from 
having  but  one  brand  for  cattle,  it  does  not 
prevent  a  stockman  from  changing  it,  and  tbe 
mere  fact  that  be  changes  his  brand  does  not 
invalidate  his  former  brand. 

[Ed.  Note.^For  other  cases,  see  Animals, 
CenL  Dig.  U  6-7;  Dec  Dig.  (  6.*] 

a  STATUTXS  (f  •141*)— AlfSKDiaNX'-<^nBTI- 
TimOffAL  Pbovisioh. 

Act  1848  (Rev.  St  1895,  art  4921)  pro- 
vides that  every  person  who  has  cattle  shall 
have  an  earmark  and  brand  differing  from 
those  of  his  neighbors,  which  shall  be  recorded 
by  the  clerk  of  tbe  county  where  such  cattle 
may  be.  and  Acts  1874,  c  37  (House  Bill  No. 
16).  provides  by  section  20  that  tbe  place  on 
the  animal  on  which  tbe  brand  should  m  burn- 
ed should  be  dengnated,  but  section  44  exempt- 
ed certain  conntTes.  aeld  that,  under  Const. 
1869.  art.  12,  f  18,  providing  that  no  law  shall 
be  revised  or  amended  by  reference  to  Its  title, 
but  In  such  cases  the  act  revised  or  section 
amended  shsll  be  re-enacted  and  published  at 
length,  chapter  108  of  the  acts  of  the  same 
session,  which  provided  that  House  Bill  Mo. 
19  should  apply  to  tbe  exempted  counties,  Is 
invalid  and  Act  1848  remidns  In  force  in  the 
excepted  counties. 

[Ed.  Note.— For  other  casee,  aee  Statutes, 
Cent  Dig.  8S  48,  200;  Dec.  Dig.  |  141.*] 


4.  Crimiral  Law  (|  322*)— PBisnuFnoNS. 

WhUe  Act.  1848  (Bev.  St  1896,  art  4929) 
makes  it  the  dn^  of  the  county  clerk  to  note 
tbe  date  on  which  a  brand  Is  recorded,  it  win, 
after  a  lapse  of  30  years,  be  presomed  that  a 
recorded  brand  which  has  no  date  mark  was 
recorded  on  the  date  Immediately  preceding  It 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  728;  Dec  Dig.  |  822.*] 

5.  Anihals  (8  10*}— Bkanos— EviDBNCi  or 

Under  Act  1848  (Bev.  St  1895,  art  49S0), 
providing  that  no  brands  except  such  as  are 
recorded  by  the  officers  named  In  this  chapter 
shall  be  recognized  in  law  as  any  evidence  of 
the  ownership  of  cattle,  a  brand  properly  re- 
corded la,  in  a  prosecution  for  theft  of  cattle, 
evidence  of  ownership. 

[E^.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  U  8-12;  Dec  Dig.  |  10.*] 

6.  Lakciht  (I  47*)  — Etidenob  — Aoiassi- 

BIUTT. 

In  a  prosecntlon  for  theft  of  cattle  marked 
with  a  peculiar  brand,  testimony  by  the  prose- 
eating  witness  that  his  fstber  and  mother,  who 
had  owned  the  brand,  were  both  dead,  and  that 
be  was  their  sole  heir  sad  inherited  it;  was 
admisrible. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  S  130;  Dec.  Dig.  f  47.*] 

7.  Cbihihal  Law  (S  1090*)— Appeal— Biix 
or  Exceptions. 

On  appeal  from  a  conviction,  grounds  in 
the  motion  for  new  trial  In  regard  to  the  er- 
roneous admission  of  testimony  and  the  im- 
proper refusal  of  a  contintiance  cannot  be  re- 
viewed, where  no  bills  of  exceptions  were  re- 
served. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  Sfi  2789.  280&-2827,  2927,  2928. 
2948,  3204;  Dec.  Dig.  1 1090.*] 

8.  LAECBNT  (I  51*)— BVIDBNCB— ADHISaSIL- 

rrr. 

In  a  prosecution  for  the  theft  of  csttle. 
where  it  appeared  that  sccused  kept  his  csttle 
in  a  certain  pasture  and  had  been  about  the 
pasture  a  few  days  before  the  theft  the  cir- 
cumstance that  the  stolen  animal  was  found 
In  the  pasture  was  admissible  In  evidence. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  144-146;  Dec  Dig.  |  61.*] 

0.  Criminal  Law  (8  883*)  —  Teial- Vkb- 

DICTS. 

A  verdict  that  we,  the  Jur^,  find  the  de- 
fendant guilty  as  charged  in  the  indictment  and 
assess  bis  punishment  at  two  years  in  the  pen- 
itentiary, is  neither  unintelligible  nor  vague. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^^^Gent  Dig.  H  2104-2106;  Dec  Dig.  1 

10.  Cbiunal  Law  (S  112*)— Vbndb— Lab- 
cent. 

Under  Code  Or.  Proc.  1890,  art.  236,  pro- 
viding that,  where  property  is  stolen  in*  one 
conn^  and  carried  otC  to  another,  the  offender 
may  be  prosecuted  in  either,  where  It  appeared 
that  accused  had  put  stolen  cattle  in  his  pas- 
ture in  one  county,  it  was  immaterial,  In  prose- 
cution bad  in  that  county,  whether  the  cattle 
were  stolen  In  that  county  or  another. 

[Ed.  Note^For  other  cases,  see  Criminal 
Itf^^^Oent  Dig.  H  220-226,  230;  Dec  Dig.  i 

11.  Labcent  (i  8*)— PossEssion. 

Animals  on  their  accustomed  range  being 
in  the  possession  of  the  owner,  one  who  takes 
an  animal  disturbs  the  owner's  possession  and 
Is  guilty  of  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig,  j  20;  Dec  Dig,  j  flL*] 
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12.  Cbiicinal  Law  (f  TBI*}  —  Tbiax.— Ir- 

8TRU0TION8. 

It  ia  not  error  for  the  trial  court  to  wsame 
In  ita  itutmctioiL  a  ftict  which  la  undlapated  In 

evideQce. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Jj  1731,  1738,  1764-1764, 
1771;  Dec.  Dig.  1761.'] 

18.  Cbiminai.  Law  (|  11T3*)  —  Appral  — 
Habmlbss  Ebbob. 

While  evidence  of  other  crimes  should  be 
limited  to  the  purpose  for  which  it  la  admitted, 
the  failure  to  limit,  in  a  prosecution  for  cattle 
theft,  evidence  showing  accused  to  have  been 
Indicted  la  other  cases,  was  harmless,  where 
the  conrt  charged  the  jury  that  accoaed  could 
in  this  caae  only  be  convicted  for  the  larceny 
of  one  black  beef  ateer  u  charged  In  the  In* 
dictmenL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.^Cent.  Dig.  H  8104-3168;   Dec.  Dig.  { 

On  Motion  for  Behearing. 

14.  Aniuals  (S  10*}— BunDB— Etidbnob  or 

OWNBBSHIP. 

In  a  proa«<nition  for  larceny,  unless  inhib- 
ited by  Btabite,  proof  that  the  stolen  animal 
was  marked  with  a  given  brand,  and  that  the 
prosecuting  uritneas  was  pwner  of  the  brand,  la 
admissible. 

[Bd.  Mote.— For  other  caaea,  see  Anlmala, 
Cent  Dig.  8S  8-12;  Dec  Dig.  ?  la*] 

15.  ANIUAIJ9  (S  8*)— Bbando— Btidbnok. 
Act  August  26,  1876  (Laws  1876,  c  166} 

SS  22,  23,  respectlTely,  proride  that  no  person 
owning  and  claiming  stock  shall,  in  onginally 
branding  animals,  make  use  of  more  than  one 
mark,  and  that  the  clerk  of  the  county  court  in 
each  county  shall  transcribe  the  list  of  all  re- 
corded marks  and  brands  in  his  county  and  re- 
vise them,  which  revised  list  shall  be  written 
in  a  well-bound  book;  the  etatate  in  no  place 
reqoiring  that  ttie  part  of  the  animal  on  which 
the  brand  la  placed  ahall  be  tranacribed.  ffeld 
that,  even  though  Acts  of  the  Fourteenth  Leg- 
islature extended  the  effect  of  Acta  1874.  c.  37 
(House  Bill  No.  16).  requiring  the  place  on 
the  animal  on  which  the  brand  ahould  he 
marked  to  he  designated  to  a  certain  county, 
yet  as  Act  April  22,  1879  (Laws  1879,  c.  130) 
exempted  that  county  from  those  provisions,  a 
brand  recorded  in  1875  will,  many  years  later, 
in  the  absence  of  any  proof  to  the  contrary,  be 
presumed  to  have  been  recorded  in  compliance 
with  the  law,  and  so  will  be  admissible  in  evi- 
dence, though  not  designating  the  place  on  tiie 
animal  where  It  should  be  marked. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  $  6;  Dec.  Dig.  S  a*] 

16.  Aniuals  (i  10*) —Cbiminai;  Law  ({ 

323*)— BBANDS— EVIDBRCK. 

Where  a  stockman  used  only  one  brand 
to  mark  his  cattle,  though  many  other  brands 
were  recorded  in  his  name,  it  wiD,  after  the  ex- 
piration of  30  years,  be  presumed  that  the 
other  brands  were  those  he  obtained  by  pur- 
chase in  accordance  with  the  provisions  of  Act 
August  26,  1876  (Laws  1876.  c  165)  1  22,  and 
the  brand  uaed  is  admissible  In  eviaence  to 
show  the  ownership  of  cattle. 

[Ed.  Note.— For  other  cases,  sea  Animals, 
Cent  Dig.  H  8-12;  Dec.  Dig.  1 10:*  Criminal 
Law,  Cent  Dig.  H  724,  780;  Dee.  Dig.  { 
828.*] 

Appeal  from  DlBtrlct  Court,  Liberty  Coun- 
ty; L.  B.  Hlghtower,  Judge. 

Boze  Dngat  was  convicted  of  cattle  theft, 
and  be  appeals.  Affirmed. 


Brodcman,  Kabn  ft  WlUlams,  of  Honvbm. 
for  appelant  D.  J.  Hanrlson,  Co.  AttTt  H. 
E.  MarsbaU,  and  a  BL  LuM,  Asst.  Attr. 

Gen.,  for  the  State. 

HABPEB,  J.  Appellant  was  Indicted, 
tried,  and  coavtoted  of  the  offense  of  theft 
of  cattle,  and  sentaiced  to  two  yeus*  con- 
finement In  the  penitentiary. 

1.  The  question  present^  by  bill  of  ex- 
ceptions No.  1  presents  the  most  seriouB 
question  in  the  cue.  Appellant  was  dunxed 
with  tbe  theft  of  one  head  of  cattle^  the 
properl?  of  A.  Dk  Ulddleton.  A.  D.  BCiddle- 
ton  tesUfled  that  his  fttbw  was  named 
David  Middleton;  that  be  was  dead,  bSTfng 
died  in  1877;>  tbat  witness  was  his  tmly 
heir;  that  his  motb»  alao  dted  In  1877,  and 
neither  made  any  will,  and  he,  being  the 
only  child  inherited  all  the  property  belong- 
ing to  bis  father  and  mothw  at  the  date  (tf 
their  death.  He  testified  to  fiudins  a  beef 
In  the  Ford  pasture,  leased  to  appellant 
That  the  beef  was  origliially  branded  JP 
(J  H  0)  and  originally  maAed^^O,  eas- 
ing it  a  swallow  taik  in  one  ear,  and  crop 
in  the  other.  That  when  he  ftrand  tbe  ani- 
mal In  tbe  Ford  paatue  the  brand  and  mark 
bad  beoi  changed,  and  the  brand  then  was 
as  follows:  J()  ( J  H  U— U  Inverted)  and  tbe 
toark  it  beliv  a  swallow  fbrk  in  one 

and  crop  and  underblt  tn  Ute  other  ear. 
The  state  then  offered  in  evidoice  the  brand 
of  David  Middleton,  bebig  recorded  In  Brand 
Book  1  of  Liberty  ooonty,  Tex.,  tbe  date  at 
tbe  top  of  the  page  btfng  January  27,  1875. 
and  on  the  next  line  below  said  date  being  a 
date  December  20,  1875,  and  then  follows 
ditto  marks  nnder  this  date  down  to  and  In- 
cluding brand  No.  5,  there  betaig  no  ditto 
marks  after  Na  Oi,  tbe  brand  of  David  Ifld* 
dleton.  being  No.  16,  on  tbe  line  on  which 
David  Hlddleton's  brand  appeared  being  no 
date  of  registration,  unless  the  date  preced- 
ing should  govern.  When  the  record  of  the 
brand  of  David  Middleton  was  offered  In  evi- 
dence, being  the  Jf ,  the  defendant  objected 
on  the  following  grounds :  "(1)  Because  that 
brand  being  the  brand  of  David  Mlddletoo 
is  not  evidence  of  ownership  In  Archie  Mid- 
dleton of  the  brand.  (2)  Because  in  tbe  same 
record  of  Brand  Book,  on  page  2,  No.  26 
shows  the  record  of  another  and  a  dlEFereat 
brand  being  the  andiron  brand  with  forks 
above  It  as  tbe  recorded  brand  of  David 
Middleton,  and  because  the  recorded  brand 
as  offered  by  the  state  falls  to  show  where 
on  the  animal  the  brand  is  to  be  placed— it 
falls  to  designate  what  part  of  the  animal 
tbe  brand  is  to  be  placed  upon  It  0)  That 
the  introduction  of  the  recorded  brand  of 
one  party  will  not  prove  ownership  In  an- 
other, and  because  the  said  David  Middleton 
had  more  than  one  brand  recorded." 

In  approving  said  bill,  the  court  qualifies 
It  thus:    "Allowed  with  the  Qnaliflcatlon 
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that  tbe  Jf  was  the  onl7  brand  tbat  the  state 
put  In  evidence,  and  Hlddleton,  the  alleged 
owner,  testlfled  he  never  used  any  other 
brand.  The  gronndB  of  objection  are  cor- 
rectly stated  In  the  bill,  but  I  am  not  will* 
Inc  to  Indorse  ererythlns  contained  In  the 
bill  as  to  what  the  testimony  was.  The 
statement  of  facts  will  show  the  evWeDce, 
and  tbe  Exhibit  A  attached  to  this  bill  was 
not  a  part  ot  tbe  testimony  In  the  case." 
Tbe  appellant  accepts  tbis*  bill  as  qnaUfled, 
and  we  most  accept  same  as  eorrect 

[1}  The  first  objertlon  la  that  the  record 
shows  It  to  be  the  brand  of  David  Middle- 
ton  and  not  the  bnnd  of  A.  D.  Middleton, 
and  is  not  erldence  of  ownrash^  In  hlsk  If 
the  brand  was  all  the  evldaice.  tl»  objection 
migbt  be  tenable;  but  the  court  defdlnes  to 
apinove  the  statunent  of  erldnice  In  the  bill 
and  refers  to  the  statunent  of  facts,  and  by 
reference  to  that  instrument  we  find  that 
David  Middleton  and  his  wife  died  In  1877, 
and  A.  D.  Middleton  was  their  only  child 
and  heir,  and  inherited  the  brand,  and  be 
has  constantly  used  the  Jf  brand  from  the 
date  of  the  death  of  his  fathw  to  the  date 
of  tbe  trial  in  this  case.  Undw  this  state 
of  facts  there  was  no  error  bi  orwmling  the 
flrat  objection. 

[2]  The  second  objection  is  that  the  brand 
book  shows  tliat  David  Middleton  also  bad 
a  different  brand  on  record,  being  the  and- 
iron brand  with  foi^s  above  It  The  Judge 
in  approving  the  bill  declines  to  approve  It 
as  to  the  facts  stated  in  the  bill,  and  says 
Exhibit  A  was  not  a  part  of  the  testimony 
in  the  case.  The  statement  of  facts  shows 
that  this  brand  was  not  introduced  In  evi- 
dence as  stated  by  tbe  Judge,  bnt  offered 
only  in  connection  with  the  bill  of  exceptions; 
It  did  not  go  before  the  Jury  to  be  consider- 
ed by  it,  bnt  If  It  had  been  so  Introduced, 
the  Supreme  Conrt  has  held.  In  McClure  v. 
Sheeks.  68  Tex.  430,  4  8.  W.  554 :  *'It  Is  true 
that  the  statute  provides  that  a  party  shall 
have  bnt  one  mark  and  brand,  but  this  was 
not  intended  to  prevent  a  stockman  from 
changing  them.  The  bill  shows  that  the  Pa- 
lo Pinto  brand  was  recorded  in  187S,  and  the 
Parker  county  record  was  not  made  until 
1880.  We  do  not  see  that  the  latter  record 
Invalidated  the  former."  In  this  case,  if 
the  latter  brand  had  been  introduced  in  evi- 
dence, it  should  not  be  held  to  have  invali- 
dated the  former  record,  especially  as  the 
testimony  shows  In  this  case  tbat  has 
been  exclusively  used  for  more  than  30  years 
Immediately  preceding  the  trial  of  this  case. 

[3]  The  next  objection  Is  that  the  record 
falls  to  show  upon  what  part  of  the  animal 
the  brand  was  placed.  This  necessitates  a 
conatmction  of  several  statutes.  In  1848 
tbe  Ijeglslatnre  enacted  a  law  (which  Is  now 
article  4921  of  the  Rev.  Stat)  that :  "Bvery 
person  who  has  cattle  shall  have  an  earmark 
and  brand  differing  from  tbe  earmark  and 
brand  9t  his  neighbors,  which  earmark  and 


brand  shall  be  recorded  by  the  dork  of  the 
county  where  such  cattle  shall  be;  and  no 
person  shall  use  more  than  one  brand,  but 
may  record  his  brand  In  as  many  counties 
as  he  may  think  necessary."  This  has  been 
the  law  from  1848  until  the  present  date,  ex- 
cept in  those  counties  which  by  later  acts 
(the  acts  of  1874  and  1870)  provided  differ- 
ent conditions.  In  1874  the  Legislature  pass- 
ed an  act  (House  Bill  No.  18)  entitled  "An 
act  to  encourage  stodE  raising  and  for  the 
protection  of  8to<±  raisers,"  being  chapter 
87  of  the  acts  of  the  Fonrteenth  Legislature, 
and  in  section  20  of  that  act  it  was  pro* 
Tided  that  the  place  on  the  animal  on  which 
the  brand  should  be  placed  should  be  des- 
ignated, but  Llber^  county,  the  ooun^  in 
which  this  brand  was  recorded,  was  exempt- 
ed from  the  operation  of  that  act  in  section 
44,  thus  leavliv  the  law  of  1848  In  force  In 
Liberty  county.  It  is  true  that  the  same 
legislature  later  in  the  session,  in  chapter 
108,  undertook  to  place  Liberty  county  under 
the  provisions  of  that  act  by  enacting  the 
following:  "Section  L  Be  tt  enacted  by  the 
Legislature  of  the  state  of  Texas,  that  tiie 
provisions  of  House  BID  Na  1^  'an  act  to 
mcourage  stocfe  raising  and  for  the  protec- 
tion of  stock  raisers,*  approved  Bfarch  28, 
1874,  be  and  the  same  is  hereto  extended  to 
the  counties  of  Liberty,  Orange,  Ohambon 
and  Jefferson."  By  refwoice  to  those  acts 
It  will  be  seen  that  It  was  section  44  <tf 
House  BUl  No.  16  tbat  this  later  act  under- 
took to  amend,  and  by  the  later  act,  the  first 
act  nor  the  section  thereof  sought  to  be 
amended  was  not  re-enacted,  but  It  was 
sought  to  amend  a  certain  section  by  refer- 
ence to  the  number  and  title  of  the  bill. 
This  was  prohibited  by  section  18  of  article 
12  of  the  Constitution  of  1868,  which  was 
then'  In  force;  said  section  of  the  Constitu- 
tion reading  as  follows:  "No  law  shall  be 
revised  or  amended  by  reference  to  Its  title; 
bnt  in  such  cas^  the  act  revised,  or  section 
amended  shall  be  re-enacted  and  published 
at  length."  It  is  thus  seen  that  chapter  108, 
which  undertook  to  place  Liberty  county  un- 
der tbe  provisions  of  chapter  38,  was  uncon- 
stitutional and  Invalid,  for  it  did  not  re-enact 
the  entire  law  nor  the  section  which  It 
sought  to  amend,  but  simply  referred  to  the 
act  by  Its  title,  thus  leaving  Liberty  coun^ 
under  the  provisions  of  the  law  of  1848,  and 
the  brand,  being  recorded  In  1875,  was  prop- 
erly and  legally  recorded  under  the  act  of 
1848. 

[4]  In  the  brief  It  Is  Insisted  that  section 
4  of  the  act  of  1848  (being  now  article 
4929  of  the  Bev.  Statutes)  made  It  the  duty 
of  the  county  clerk  to  note  the  date  on  which 
the  brand  Is  recorded.  In  this  case  the  date 
does  not  appear  on  the  line  on  which  the 
brand  is  recorded,  but  by  tbe  bill  of  excep- 
tions it  Is  shown  that  the  date  preceding 
this  line  Is  December  20, 1876,  and  after  this 
lapse  of  time  it  will  be  presumed  that  this 
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date  la  the  date  of  record  of  all  brands  In 
the  book  until  the  next  date  occurs  In  the 
book.  If  this  were  not  true,  the  rights  of 
the  owner  of  the  brand  could  not  be  affected 
by  the  failure  of  the  clerk  to  place  the  date 
there  when  the  owner  had  compiled  with 
what  the  law  required  him  to  do  as  set  forth 
tn  article  4921,  where  no  other  peraon  was 
assertlns  claim  to  this  brand  by  a  record 
thereof.  Sufficient  data  was  placed  on  the 
record  to  inform  the  public  and  place  them 
on  notice  that  David  Mlddleton  was  the 
owner  of  the  stock  of  cattle  In  that  brand. 
The  statutes  require  that  the  clerk  shall 
place  on  a  deed  the  date  It  Is  filed  for  rec- 
ord, and  record  and  index  the  deed.  If  the 
clerk  in  recording  the  deed  should  fail  to 
record  the  date  of  Its  r^;l8tratlon,  no  one 
would  seriously  contend  that  this  would 
render  Invalid  the  record  of  the  deed,  or 
that  the  record  thereof  was  Inadmissible  in 
evidence.  In  one  Instance,  the  law  required 
the  deed  to  be  placed  of  record  to  give  all 
notice;  in  the  other,  it  required  tbe  brand  to 
be  recorded  for  the  same  purpose,  and  if  the 
clerk  had  failed  to  place  the  date  of  record, 
it  would  not  have  rendered  the  record  Inad- 
missible in  evidence. 

[I]  We  have  carefully  reviewed  all  the 
laws  passed  in  regard  to  stock  raising  since 
1874,  and  find  that  Ubwty  county  was  placed 
under  the  provisions  of  chapter  166  of  the 
acta  of  the  Fifteenth  Legislature,  a^roved 
August  23,  1876,  yet  It  was  exraupted  from 
the  (^ration  of  that  law  by  chapter  130 
of  tile  acts  of  the  B^Isr  Session  of  the  Six- 
teenth Legislature,  approved  April  22,  1879, 
and  has  been  exempt  from  the  provisions  of 
that  law  since  said  date,  thus  in  1879  com- 
ing again  under  the  general  law  of  1848, 
whldi  law  la  now  and  waa  at  the  date  of 
this  trial  in  force  In  Liberty  county,  and  by 
the  provlalons  of  that  law  (now  article  4930 
of  Biev.  Stat)  brands  recorded  by  the  oflOcers 
named  In  tbe  law  of  1848  are  admlaslhle  In 
testimony  as  evldmoe  of  ownership,  and  the 
court  did  not  err  In  admitting  the  teatUnony, 
nor  in  refusing  the  special  charge  Instructing 
the  Jury  not  to  consldw  the  record  of  this 
brand  as  any  evidence  of  ownerahlp.  Ap- 
pellant cites  many  coses  decided  by  this 
courts  holding  that  brands  of  reonid  which  do 
not  Show  the  part  of  the  animal  on  which 
the  bnnd  Is  placed  is  inadmissible  in  testi- 
mony OS  evidence  of  ownership.  That  is  a 
correct  rule  of  law  In  those  counties  em- 
braced in  tbe  provisions  of  the  acto  of  1874 
and  1876,  because  U  is  so  provided  In  those 
acts,  but  In  counties  which  are  not  anbraced, 
but  by  the  terms  thereof  spedflcally  exempts 
ed  from  tbe  provisions  of  the  acte  of  1874 
and  1876,  swA  mle  does  not  prevail,  but  tbe 
rule  as  announced  In  the  act  of  1848  prevails, 
because  that  Is  the  law  In  force  In  those 
counties.  Section  23  of  article  16  of  the 
Constitution  of  1876  jwovldes  the  Legislature 
may  pass  laws  for  the  regulation  of  live 


stock  and  the  protection  of  stock  raisers  la 
the  stock-raising  portion  of  the  stabe^  and 
exempt  from  the  operation  of  such  laws  oth- 
er portions,  sections,  or  counties.  The  I-^pis- 
lature  In  its  wisdom  having  seen  proper  to 
exempt  Liberty  county  from  the  operation 
of  the  stock  laws  as  passed  In  1874  and  1876, 
we  are  not  authorized  to  seek  to  oiforce  any 
portion  of  said  laws  In  said  county. 

[I]  2.  Neither  did  the  court  err  In  pemit- 
ting  A.  D.  Mlddleton  to  testify  that  his  fit- 
ther  and  mother  w«n  dead,  and  had  died  hi 
1877,  and  he  was  the  sole  child  and  heir,  and 
inherited  all  the  property,  in  which  was  In- 
cluded this  brand  and  all  cattle  owned  by 
his  father,  and  that  he  had  kept  this  ^  op 
since  that  date,  and  It  was  tiie  mitf  biaod 
he  used. 

[7]  8.  These  are  an  the  bills  of  exeepOtm 
reewved  to  admitting  and  a;dudii«  testl-  I 
numy,  and  we  cannot  oonrider  the  grouBds  In 
the  motion  for  a  new  trial  In  regard  to  other  i 
testimony,  nor  can  we  consider  tbe  groand 
complaining  of  the  r^sal  of  the  court  to 
grant  a  continuance ;  there  being  no  bill  re- 
served. Whites  Ann.  Code  Cr.  Proc:  H  645, 
851,  1123. 

[8]  4.  The  first  three  special  instructloiis 
requested  were  peremptory  Instructions,  and 
the  court  did  not  err  In  refusing  to  gl^e 
them,  and  we  have -passed  on  the  question 
raised  by  special  charge  No.  4.  See  article 
4930,  Rev.  Stat  The  only  other  special 
charge  in  the  record  Is  one  requesting  the 
court  to  instruct  the  Jury  that  if  they  be- 
lieved that  the  animal  was  found  in  the  Ford 
pasture,  and  they  further  believed  that  Fiord 
Dugat  and  others  had  an  equal  right  nitb 
appellant  to  use  the  pasture,  the  fact  tbat 
the  animal  was  found  In  the  pasture  shoiild 
not  be  considered  as  tending  to  establish  the 
possession  of  the  alleged  stolen  animal  la 
appellant  The  animal  when  found  was 
found  branded  In  appellant's  braud,  he  own- 
ing the  Jf)  brand,  and  the  testimony  of 
the  state  showed  that  Mlddleton's  Jf  brand 
had  been  recently  changed  to  Jj|.  Tbe 
testimony  further  showed  that  appellant  kept 
his  cattle  In  this  Ford  pasture,  and  that  be 
had  been  In  and  aroimd  this  pasture  two  or 
three  days  Just  a  short  time  before  the  ani- 
mal was  found  in  the  pasture.  This  behig  a 
case  of  circumstantiai  evidence,  the  circum- 
stance that  the  animal  was  found  fu  a  pas- 
ture leased  by  him  was  admlaslbla  to  be 
considered  with  oth«  drcumwtances  in  tbe 
case,  and  the  court  did  not  err  In  refushig 
the  special  diarge.  Budcley's  Ortm.  Digest 
title  1,  subd.  7;  Noftslnger  v.  State*  7  Tex.  | 
App.  301;  Goopw  T.  SttLto,  19  Tex.  450;  ! 
Langford  v.  State,  17  lex.  App.  446. 

II]  5.  A  verdict  which  reads,  "We^  tbe 
Jury,  find  the  defendant  guilty  as  diorged  in 
the  indictment,"  and  assess  his  punishment 
at  two  years  in  the  penitentiary.  Is  not  on- 
Intell^lble  nor  vagua   McGee  t.  State,  3d 
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Tex.  Or.  R.  190,  46  S.  W.  TOD,  and  Brantih'B 
Grim.  Law,  {  840.  , 
[II]  6.  Appellant  complains  that  the  court 
In  bis  charge  fails  to  instmct  the  Jury  that 
an  animal  rnnnlng  on  the  range  vonld  be  in 
the  owner's  possession,  and  to  take  it  from 
the  range  would  be  taking  It  from  the  pos- 
session of  the  owner.  The  alleged  owner, 
Mr.  Middleton,  testified  that  his  cattle  ran 
in  Chambers,  Jefferson,  and  Liberty  counties ; 
bnt  the  principal  part  of  them  ranged  in 
Chambers  county.  The  Ford  pasture,  In 
which  the  animal  was  found,  is  In  the  lower 
edge  of  Liberty  county,  and  within  a  half 
mile  of  the  Chambers  county  line,  and  tes- 
tifies he  had  cattle  running  near  there,  and 
on  direct  examination  be  testified  he  and  the 
sheriff  and  others  found  two  head  of  his 
cattle  In  the  Ford  pasture,  the  brand  on  both 
having  been  changed  from  Jf  to  Jf)  and 
the  marks  had  been  changed;  that  these 
changes  had  been  recently  made.  Article  235 
of  the  Code  of  Criminal  Procedure  provides 
that,  where  property  Is  stolen  in  one  county 
and  carried  off  to  another  by  the  offender, 
he  may  be  prosecuted  either  in  the  county 
where  he  took  the  property,  or  In  any  county 
through  or  into  which  he  may  have  carried 
the  same.  The  pasture  In  which  the  animal 
was  found  being  in  Liberty  county,  and  the 
prosecution  being  had  in  Liberty  county,  it 
would  be  Immaterial  whether  the  animal  was 
taken  in  Liberty,  Jefferson,  or  Chambers 
county. 

[11]  And  It  is  the  law  of  this  sUte  that 
animals  on  their  accustomed  range  are  In 
the  possession  of  the  owner,  and  one  who 
takes  an  animal  from  the  range  takes  it  from 
the  owner's  possession.  Cameron  v.  State,  44 
Tex.  652;  Jones  v.  State,  3  Tex.  App.  498; 
McGrew  V.  State,  31  Tex.  Cr.  R.  336,  20  S. 
W.  740;  White's  Ann.  Pen.  Code,  8  1507,  suhd. 
S.  In  this  case,  no  other  x>ersoD  was  claim- 
ing possession  or  ownership  of  this  brand  or 
cattle  in  this  brand;  the  evidence  shows  that 
defendant  was  in  the  community  where  Ford 
pasture  is  situated  on  July  8d  and  remained 
there  until  July  Otb,  and  that  during  that 
time  he  was  In  the  Ford  pasture;  that  he 
and  he  alone  claimed  cattle  in  the  Jf) 
brand,  and  this  animal  had  its  brand  changed 
to  that  when  fonnd  In  the  Ford  pasture  on 
July  12th.  Tile  witnesses  Mlddleton,  Mayes, 
Ben  Brown,  John  Brown,  and  others  all  tes- 
tify that  they  were  experienced  cattlemen, 
and  that  the  changes  In  the  mark  and  brand 
on  the  animal  had  been  made  in  from  seven 
to  ten  days,  and  under  these  circumstances 
it  was  not  error  for  the  cpurt  to  fail  to 
charge  that  It  must  have  been  taken  from 
its  accustomed  range,  for  there  was  no  evi- 
dence that  cattle  in  the  Jf  brand  ranged 
anywhere  else  than  in  the  territory  testified 
to  by  Mr.  Mlddleton. 

7.  In  the  testimony  for  the  state,  it  was 
shown  that  two  head  of  cattle  claimed  by  Mld- 
dleton were  found  In  the  Ford  pasttire  at  the 


same  time,  July  12th,  while  this  Indlctmoit 
charged  the  theft  of  only  one  head  of  cattle. 
The  defendant  introduced  in  evidence  anoth- 
er indictment  against  him  for  tlie  theft  of 
one  head  of  cattle,  and  the  court  in  bis 
charge  limited  the  Jury  in  this  case  to  pass- 
ing on  the  question  whethw  or  not  he  took 
the  blade  beef  steer  testified  to  by  the  wit- 
nesses.   In  this  there  was  no  error. 

[12]  The  court  instructed  the  jury:  "You 
are  further  charged  that  the  testimony  of 
the  witnesses  as  to  other  cattle  found  In  the 
pasture  under  the  defendant's  control,  to  wit, 
the  Ford  pasture,  in  the  mark  and  brand  the 
same  as  the  witnesses  state  was  the  mark 
and  brand  of  the  black  beef  in  question  (If 
you  find  and  believe  there  was  such  other 
cattle  in  such  mark  and  brand),  was  offered 
in  evidence  upon  the  question  of  Intent  only, 
and  the  defendant  cannot  be  convicted  for 
the  taking  of  such  cftttle  (If  he  did  take  such 
cattle),  no  matter  what  the  facts  may  be  as 
to  such  other  cattle."  Appellant  insists  that 
this  was  upon  the  weight  of  the  testimony, 
in  that  it  Instructed  the  Jury  that  the  Ford 
pasture  was  In  appellant's  control.  The  tes- 
timony, and  all  the  testimony,  shows  this  to 
be  the  fact  The  owner  of  the  pasture  testi- 
fied he  leased  it  to  appellant,  and  no  other 
person,  and  the  testimony  of  appellant  only 
shows  that  he  permitted  others  to  place 
cattle  In  the  pasture,  but  they  were  In  there 
by  his  permission,  and  he  had  tlie  right  to 
permit  or  exclude;  consequently  It  was  in 
his  control,  and  It  has  been  frequently  held 
by  this  court  that  for  the  trial  court  to  as- 
sume a  fact  that  is  undisputed  in  the  evi- 
dence is  not  error.  Byrd  v.  State,  63  Tex. 
Cr.  K.  608,  111  8.  W.  149 ;  Romero  v.  State, 
66  Tex.  Cr.  R.  437,  120  S.  W.  859 ;  Sebastian 
V,  State,  44  Tex.  Cr.  B.  609,  72  S.  W.  849 ; 
Shields  T.  State,  38  Tex.  Cr.  B.  262,  42  S.  W. 
398. 

[13]  8.  The  only  other  criticism  of  the 
charge  Is  that  the  court  erred  in  falling  to 
limit  the  purposes  for  which  testimony  with 
reference  to  defendant  having  been  indicted 
In  other  cases  could  be  used  by  the  Jury. 
The  evidence  shows  that  defendant  on  direct 
examination  had  testified  that  he  was  Indict- 
ed in  Jefferson  county,  and  he  introduced  the- 
indlctment  in  the  other  case  in  Liberty  coun- 
ty,  thus  being  the  person  who  first  brought 
these  other  offenses  in  evidence.  The  ques- 
tion of  whether  evidence  of  extraneous  crimes 
should  be  limited  In  the  court's  charge  is  one 
that  has  been  frequently  discussed  by  this 
court,  and  we  frankly  state  that  Its  holding 
has  not  always  been  uniform.  In  the  case  of 
Carroll  v.  State,  68  8.  W.  340,  Presiding 
Judge  Davidson  held,  in  an  opinion  concur- 
red  in  by  all  the  court :  "Appellant  was  con- 
victed of  arson,  and  his  punishment  assessed 
at  confinement  in  the  penitentiary  for  a  term 
of  five  years.  Appellant  while  confined  in 
Jail  set  fire  to  and  sought  to  burn  the  Jail. 
During  the  trial  it  wms  proved  tibat  appellant 
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was  Incarcerated  ander  a  charge  of  bursary. 
The  only  grotind  of  the  motion  for  new  trial 
Is  a  criticism  of  the  cbai^e  for  falling  to  lim- 
it the  effect  of  this  evidence  to  the  Impeach- 
ment  of  appellant's  credibility  as  a  witness. 
It  Is  only  necessary  to  limit  this  character  of 
evidence  when  there  might  be  danger  of  Its 
being  nsed  Injarioosly  to  defendant,  or  (or 
the  purpose  of  convicting  him  of  an  offoue 
for  which  he  was  not  on  trlaL  The  case  Is  a 
vwy  clear  one,  fnlly  proved,  and  the  punish- 
ment the  lowest  authorized  by  statute.  We 
see  no  revOTslble  error  In  this  matter.  Wil- 
son State,  37  Tex.  Cr.  B.  S74  (36  S.  W. 
300^  88  S.  W.  624]  89  8.  W.  873 ;  Moseley  v. 
State,  36  Tex.  Or.  R.  578,  87  S.  W.  736.  S8 
S.  W.  107 :  Leeper  ▼.  State,  29  Tex.  App.  68; 
13  S.  W.  308.  In  Moseley  r.  State,  36  Tex. 
Cr.  K.  581.  37  S.  W.  736,  38  S.  W.  107,  he 
again  holds:  'Appellant  also  complains  that 
the  trial  court  erred  In  failing  to  restrict  to 
Its  legitimate  purpose  the  testimony  Intro- 
duced on  the  trial,  that  the  saddle  and  bridle 
taken  with  the  stolen  horse,  and  which  were 
on  the  horse  at  the  time  he  was  taken,  could 
only  be  used  for  the  purpose  of  establishing 
the  Identity,  In  developing  the  res  gestae  of 
the  ofTense,  to  show  the  connection  of  de- 
fendant therewith,  or  the  Intent  with  which 
he  acted  In  regard  to  the  horse.  It  has  been 
held  that,  with  reference  to  this  character 
of  cases,  the  charge  should  usually  be  given ; 
but  It  Is  not  absolutely  necessary  to  be  given, 
unless  the  character  of  the  property  stolen 
contemporaneous  with  the  theft  charged  Is 
such  that  the  jury  might  convict  for  that  of- 
fense. But  there  Is  no  danger  of  a  con- 
viction for  stealing  a  saddle  and  bridle  un- 
der a  charge  of  theft  of  a  horse,  or  receiving 
said  horse  after  it  was  stolen.'  See,  also, 
Thompson  v.  State,  S5  Tex.  Or.  B.  120,  118 
S.  W.  536 ;  Waters  v.  State,  54  Tex.  Or.  B. 
327.  114  a  W.  628;  Schwarts  t.  State,  63 
Tex.  Cr.  B.  461.  Ill  S.  W.  899;  Wtttson  v. 
State,  62  Tex.  Or.  B.  00,  lOS  S.  W.  600 ;  Poy- 
ner  t.  State.  40  Tex.  Cr.  B.  640;  61  S..W. 
876;  Glvens  v.  State,  86  Tex.  Cr.  B.  663  £34 
S.  W.  626] ;  Blanco  r.  State^  67  S.  W.  828 ; 
Bfagee  v.  State,  48  8.  W.  612;  Bobinson  v. 
State,  68  S.  W.  870;  Newman  t.  State,  70 
S.  W.  968." 

In  fact,  after  a  thorough  dlscnsslon  of 
this  question,  the  rule  finally  adopted  seems 
to  be  tersely  stated  in  Branch's  Crlm.  Law, 
{  878,  where  it  is  held:  "If  the  testimony 
can  only  be  used  to  impeach  a  witness,  it  Is 
not  necessary  to  charge  on  the  subject  at 
all" — citing  many  authorities.  In  this  case 
the  court  limited  a  conviction  to  a  ques- 
tion of  whether  appellant  "took  one  head  of 
cattle,  the  black  beef  steer  testified  to  by 
witnesses,"  and,  the  record  being  In  this 
condition,  this  qoestion  does  not  present  re- 
versible error. 

Tbft  Judgment  la  afflrmefl. 


On  UMm  tat  BaheaHnc. 

In  this  case  Ow  appellant  has  fllefl  a  mo- 
tion for  rdiearlng,!  the  first  ground  of  which 
Is  the  court  erred  In  holding  that  tbe  trial 
court  did  not  err  In  admitting  in  e^denoe 
the  record  of  the  brand  of  David  M Iddleton. 
il)  because  the  record  of  said  brand  failed 
to  state  on  what  part  of  the  animal  the 
brand  was  placed,  and  C!)  because  tiie  brand 
recorded  showed  that  David  Hlddletm  ms 
using  and  dalmlng  more  0an  one  brand. 
We  will  discuss  tbe  ground  first  all^^ 
that  we  wred  In  admitting  the  brand  be- 
cause It  was  not  stated  In  tbe  record  on 
what  part  of  tbe  animal  tbe  brand  was 
placed. 

[14]  We  must  first  remember  that,  under 
the  general  rules  of  evidence  that  an  ani- 
mal was  branded  In  a  giien  brand,  and  that 
a  named  person  was  the  owner  of  that 
brand,  is  admlssUile  In  evidence  unless  pro- 
hibited by  statute.  It  does  not  take  a 
statute  to  make  brands  and  marks  on  ani- 
mals admissible  In  evidence — they  are  so 
by  virtue  of  the  mlea  governing  evidence, 
and  it  has  been  held  that  cattle  branded  with 
the  brand  of  the  prosecuting  witness  is  some 
evidence  of  his  ownership.  UnderhlU  on 
Crlm.  Ev.  207;  State  v.  Wolfl^,  75  Kan. 
406.  89  Pac  1046.  98  Pac.  337,  U  L.  B.  A. 
(N.  S.)  87.  12  Ann.  Oas.  412;  People  v. 
Ronero,  12  Cal.  App.  466.  107  Pac.  709.  And 
It  has  also  been  held  that  the  state  may 
prove  that  an  unrecorded  brand  was  used 
for  years  by  the  party  claiming  ownership. 
Underbill,  |  297;  Territory  v.  Meredith.  14 
N.  M.  288,  91  Pac.  731.  And  If  brands  and 
marks  are  admissible  In  the  absence  of  a 
statute,  then  those  provisions  of  the  laws 
of  1874  and  1876,  which  render  Inadmis- 
sible records  of  a  brand  unless  the  record 
shows  on  what  part  of  the  animal  the  brand 
is  placed,  have  no  application  to  those  conn- 
ties  not  under  the  operation  of  that  law,  and 
it  Is  unquestioned  titat  this  law  is  not  now 
and  has  not  been  In  force  in  Liberty  county 
since  1879,  when  this  case  was  tried  in  191L 
It  being  admitted  that  the  statute  referred 
to  has  not  been  in  force  in  Liberty  county 
for  the  past  SO  years,  we  do  not  see  what 
force  and  effect  it  could  have  In  the  trial 
of  a  case  in  Liberty  county.  Its  provisions 
are  applicable  alone  to  tiioae  counties  In 
which  the  provisions  of  the  Inspection  laws 
of  1874  and  1876  are  In  effect  This  act  of 
1874  was  first  passed  on.  so  far  as  we  have 
been  able  to  ascertain,  in  the  case  of  Bey- 
man  V.  Bl&<A,  47  Tex.  tiS6,  and  it  was  held 
constitutional,  but  applicable  alone  to  tbe 
counties  not  exempted  therefrom,  and,  as  at 
the  time  of  Its  passage  liberty  county  was 
exempted,  It  did  not  become  effective  in 
that  county  In  March,  1874. 

We  do  not  think  that  the  act  of  April  28, 
1874,  wherein  it  was  attempted  to  place 
Llb«ty  county  under  tbe  mwlsions  oC  tba 
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act  of  Mandi  Sd,  can  by  any  constracUon  be 
termed  a  repealing  statute,  and  therefore 
deem  It  mmecesaary  to  discuss  the  authori- 
ties cited  by  appellant  showlog  that  the 
Ijeglalature  has  the  right  to  repeal  without 
republishing  the  entire  section  or  law,  for 
that  Is  certainly  the  law.  This  was  not 
undertaking  to  repeal  the  law  or  any  portion 
thereof  where  It  was  in  force,  but  to  put  the 
law  In  force  where  It  had  not  theretofore 
been  In  force,  and  In  consequence  wonld  be 
an  amendment  to  the  law. 

[1 B]  In  appellant's  motion  for  a  new  trial 
he  calls  onr  attention  to  other  acts  of  the 
Fourteenth  Legislature,  claiming  that  these 
put  Liberty  connty  under  the  operation  of 
the  act  of  March,  1874,  and  this  la  probably 
true.  Without  discussing  these  acts,  it  Is 
clear  that  the  acts  of  the  Sixteenth  Legisla- 
ture, in  chapter  80,  passed  April  22, 1879,  ex- 
empted Liberty  county  from  the  operation  of 
the  law,  and  Uiat  It  has  been  exempt  ever 
since,  and  was  exempt  at  the  date  of  this 
triaL  It  Is  also  manifest  that,  if  the  brand 
was  not  properly  recorded  In  1876,  by  the 
Act  of  August  26,  1676,  C.  166,  |S  22  and  23, 
the  record  was  rendered  valid,  for,  by  It,  It 
was  provided: 

"Sec.  22.  No  person  owning  and  claiming 
stock  shall,  in  originally  marking  and  brand- 
ing animals,  make  use  of  more  than  one 
mark  and  brand;  provided,  that  any  per- 
son may  own  and  possess  animals  In  many 
marks  and  brands,  the  same  having  been  by 
him  acquired  by  purchase,  and  bills  of  sale 
in  writing,  properly  acknowledged  from  the 
previous  owner  or  owners,  or  his  or  their 
legally  constituted  agent,  shall  be  sufficient 
evidence  of  such  purchase;  but  the  increase 
of  such  animals,  or  of  any  animals  counter- 
branded  by  such  person  from  other  stocks  of 
cattle  owned  by  him,  and  all  animals  so 
counter-branded,  shall  be  branded  or  coun- 
ter-branded by  one  and  the  same  brand; 
and  when  marked  by  such  person,  shall  be 
marked  In  one  and  the  same  mark. 

"Sec.  28.  The  clerk  of  the  county  court  in 
each  county  shall  transcribe  the  of  oil 
recorded  marks  and  brands  in  Ms  countp, 
and  revtte  the  tame.  Such  revised  list  shall 
be  written  in  a  well-bound  book,  kept  for 
that  purpose  only,  and  shall  be  arranged  as 
follows,  viz.:  All  brands  of  the  letter  class 
shall  be  pla<^  In  alphabetical  order,  fol- 
lowing which  shall  be  the  numeral,  charac- 
ter, and  device  brands,  in  the  order  of  the 
date  of  their  r^lstratlon.  Opposite  each 
brand  ^hall  be  stated  the  marks  correspond- 
ing to  said  brand,  the  name  of  the  owner  of 
the  brand,  his  place  of  residence;  if  the  same 
be  sold,  the  name  of  the  person  to  whom 
sold  and  his  residence,  the  date  of  registra- 
tion of  the  brands  and  marks,  or  particu- 
lars relating  thereto.  Before  each  brand 
shall  be  placed  Its  number,  commencing  at 
one  for  the  first  brand  on  the  revised  list; 
and  the  name  of  the  owner  of  each  brand 


shall  be  Indexed,  reference  being  had  In 
such  index  to  the  list  number  of  the  brand 
or  brands  of  such  owner;  and  all  new  marks 
and  brands  placed  on  record  shall  be  Imme- 
diately recorded  and  Indexed  in  said  book, 
which  shall  at  all  times  be  open  to  the  in- 
spection of  all  persons;  provided,  that  the 
provisions  of  this  section  shall  apply  only 
to  counties  in  which  the  work  of  transcrib- 
ing the  records  has  not  already  been  done  in 
accordance  with  law." 

There  is  no  provision  that  the  "part  of 
the  animal  on  which  brand  is  placed"  shall 
be  transcribed,  and  34  years  after  that  time, 
In  the  absence  of  any  proof  to  the  contrary, 
we  must  presume  that  the  clerk  complied 
with  this  law;  and  the  reason  why  It  ap- 
pears that  David  Mlddleton  had  more  than 
one  brand  appear  of  record  is  because  of 
purchases  made  by  him.  And  the  fact  that 
more  than  one  brand  does  appear  Is  evidence 
of  nothing  more  than  he  had  perhaps  pur- 
chased certain  marks  and  brands.  The 
evidence  conclusively  shows  that  In  original- 
ly marking  and  branding  he  used  only  the 
J()  brand,  and  has  done  so  continually  since 
that  date.  And  If  this  record  Introduced  is 
the  transcribed  record  provided  for  by  this 
article  of  the  statute,  it  would  properly  be 
of  record,  and  being  legally  of  record,  when 
Liberty  county  was  exempted  from  the  oper- 
ation of  what  was  known  as  the  inspection 
laws  of  1874  and  1876,  by  act  of  the  Leg- 
islature in  1879,  the  provisions  of  those 
laws  requiring  that  brand  record  should 
show  on  what  part  of  the  animal  the  brand 
was  placed,  to  be  adml^lble  In  testimony 
as  evidence  of  ownership,  was  and  is  no 
longer  in  force  in  that  county,  and  the  evi- 
dence in  this  case  was  admissible,  as  the 
theft  was  alleged  to  have  occurred  and  the 
trial  had  about  30  years  after  Liberty  coun- 
ty was  exempted  from  the  operation  of 
those  laws.  Stock  laws,  Uke  our  prohibitory 
law,  are  only  in  force  In  those  counUes 
where  it  Is  so  provided  by  law. 

[16]  As  to  the  second  clause,  that  David 
Mlddleton  had  more  than  one  brand  of  rec- 
ord, it  need  not  be  discuss^,  as  section  22 
of  the  act  herein  above  copied  authorized  It 
when  one  purchased  cattle;  the  <mly  lim- 
itation was  that  in  originally  marking  and 
branding  a  person  should  not  use  more  than 
one  brand.  A.  B.  Mlddleton  testified  that 
his  father  had  purchased  several  brands, 
but  that  he  never  did  use  but  one  in  orig- 
inally branding  cattle,  and  that  was  the 
J{)  brand.  There  la  no  evidence  in  this 
case  that  David  Mlddleton  or  A.  D.  Middle- 
ton  ever  used  more  than  one  brand  in  orig- 
inally branding  their  cattle,  and  ther^ore 
we  do  not  deem  It  necessary  to  discuss  those 
cases  where  more  than  one  brand  was  shown 
to  have  been  used  In  originally  branding  cat- 
Ue. 

The  other  questions  raised  In  appdlanf  a 
motion  for  rehearing  were  wo  tborou^y 
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discussed  In  tibe  orlgliul  opinion  we  do  not 
deem  it  necessary  to  do  so  again,  but  only 
add  wbere  a  pecBon  Is  on  trial,  and  proof 
tbat  he  has  been  or  Is  charged  with  other 
otTenses  Is  admitted.  It  is  the  better  prac- 
tice to  Instruct  the  jury  as  to  the  purposes 
for  which  It  was  admitted,  but  If  it  Is  not 
done,  then  tho  question  arises:  Was  the  tes- 
timony such  that  could  have  been  used  for 
any  other  purpose  than  as  It  might  affect 
the  credibility  of  the  witness,  and,  if  not.  a 
failure  to  so  charge  will  not  present  re- 
versible error.  In  this  case  tjie  court  lim- 
ited the  consideration  of  the  jury  alone  to 
whether  or  not  the  defendant  was  guilty  of 
the  th^t  of  the  black  beef  steer  described 
by  the  witnesses,  and  under  such  circum- 
stances the  failure  to  limit  the  testimony 
would  not  present  reversible  error.  Hoseley 
T.  State,  86  Tex.  Cr.  R.  681,  37  S.  W.  736, 
38  S.  W.  197,  and  CarroU  t.  State.  68  S.  W. 
340. 

The  motloB  for  retaearhig  Is  orerrnled. 


WATERS  v.  STATE. 

(Court  of  Grlmlaal  Appeals  of  Texas.  April 
10,  1012.    Bebearing  Denied 
May  1,  19l£) 

1.  Criminal  Law  (I  698*)— Continttaitct— 

Absent  Witness— Diligencb. 

Where  a  sobpoena  was  not  issned  for  an 
absent  witness  until  Jannaiy  14,  1911,  which 
was  Saturday  before  the  crimiDal  docket  was 
taken  up  on  Monday,  when  defendant's  case 
was  to  be  called,  and  the  eberiff  returned  the 
subpoena  on  the  following  Tuesday,  stating  that 
the  witness  was  not  served  for  want  of  time, 
and  no  otber  process  was  issued  or  asked  for 
by  defendant  before  the  case  was  called  for  tri- 
al on  January  23d,  the  diligence  was  insuffi- 
cient to  require  the  granting  of  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r^w.  Cent  Dig.  {9  1335-1341 ;   Dec.  Dig.  { 


2.  CaiMiNAt.  Law  (|  1134*)  — Bbvibv— Con- 
tinuance. 

The  Conrt  of  Appeals  in  passing  on  the 
denial  of  a  continuance  for  absence  of  a  wit- 
ness takes  Into  consideration  the  entire  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2687.  2«i3.  2986-2998, 
3006,  3067-^1;  Dec  Dig.  |  11S4.*] 

8.  GBiHiifAL  Law  (8  1043»)  —  Trial  —  In- 
8TKU0TI0NS— Objections. 

An  objection  to  the  charge  as  a  whole,  and 
to  each  paragraph  therein,  without  a  state- 
ment of  any  grounds  or  reasons  for  the  objec- 
tion, was  iDtufficient, 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2664-265S;  Dec  Dig.  9 
1043.*] 

4.  Cbiuinaz.  Lav  (|  428*)— Bvidehci— Dbo- 

LABATIOna  OF  PABTIdFAlTT  OB  CONSPIBA- 

TOB. 

Where,  in  a  prosecution  for  assault  with 
intent  to  murder,  the  evidence  indicated  that 
both  defendant  and  B.  were  present  and  were 
eni^ged  In  the  assault  it  was  not  error  to  ad- 
mit in  evidence  statements  made  by  B.  at  the 
time  of  the  assault  as  against  accased. 

[Ed.  Note. — For  otber  cases,  see  Criminal 
Law.  Cent  Dig.  H  088-1001;  Dec  Dig.  { 
423.*] 


6.  HoidoinE  (S  306*)— ImnmtTOBoim— Pm- 

OIFAL  AND  ACCESBOBT. 

Where,  In  a  prosecution  for  asnnlt  iritii 
Intent  to  murder,  the  evidence  indicated  that 
both  defendant  and  B.  were  engaged  as  prin- 
cipals in  an  attack  <Ml  prosecnthig  witness,  and 
there  was  no  testimony  that  either  was  an  ac- 
cessory or  aGc<HnplIce  of  the  other,  the  conrt  did 
not  err  in  failing  to  submit  the  issnea  whether 
defendant  was  an  accessoir  or  an  accomplice, 
and  in  only  presenting  the  Taw  as  to  principals. 

[Eld.  Note. — For  otber  cases,  see  Homicide 
Cent  Dig.  |  637;  Dec  Dig.  {  805.*] 

6.  HoHZoiDi  (I  300*)  —  iNBTBDCTiONS  —  Evi- 
dence. 

Where,  in  a  prosecntion  for  assault  witii 
intent  to  murder,  defendant's  evidence  did  not 
present  any  theory  which  woold  justify  or  ex- 
cuse the  assault  by  defendant  or  R,  if  an  as- 
sault was  made  by  them,  defendant's  testimony 
only  going  to  show  that  he  was  not  present, 
the  court  did  not  err  In  omitting  to  charge  on 
self-defense. 

[Ed.  Note.— For  otber  cases,  see  Hcnnicide, 
Cent  Dig.  U  614,  616-620;  622-680;  Dee. 
Dig.  I  3(».*r 

7.  HouiciDE  (f  307*)— iNSTBuonoira- CoH- 

STBUCnON. 

Tbe  court  having  dialled  that  if  the  jaiy 
found  beyond  a  reasonable  doubt  tbat  defend- 
ant was  guilty  of  some  grade  of  assault  bat 
bad  reasonable  doubt  whether  he  was  guilty  of 
an  assault  with  intent  to  murder  or  an  aggra- 
vated assault  and  battery,  they  should  convict 
him  of  no  Mgher  offense  than  aggravated  as- 
sault and  battery,  or  If  they  had  a  reasonable 
doubt  whether  he  waa  guilty  of  an  aggravated 
assault  and  battery  or  simple  assault  and  tot- 
tery, they  should  only  convict  of  simple  ss- 
sault  and  battery,  and  if  they  bad  a  reasonable 
doubt  as  to  his  guilt  they  should  acquit  as  be 
was  presumed  to  be  innocent  until  Us  guilt 
was  establlBhed  by  legal  evidence,  a  further 
instraction,  tbat  if  the  Juiy  believed  ftom  the 
evidence,  beyond  a  nasonufle  doubt  that  de- 
fendant with  malice  aforethought  did  unlaw- 
fully and  intentionally  cut  prosecutor  with  a 
deadly  weapon,  and  that  defendant  had  a  spe- 
cific intent  to  kill  prosecutor,  then  if  the  jnry 
found  that  defendant  was  not  guilty  of  aggia- 
vated  assault  and  battery,  or  simple  assault  snd 
battery,  under  the  instructions  given,  they 
should  find  defendant  guilty  of  an  assaalt  with 
intent  to  murder,  was  not  objectionable  as  re- 
quiring the  Jury  to  find  tbe  defendant  guilty  of 
some  offense. 

[Ed.  Note.— For  otber  cases,  see  Bomidd% 
Cent.  Dig.  H  638-641;  Dee.  Dig.  |  807.*] 

&  OuuiNAi.  Law  a  1064*)  —  New  Tual- 
Obounds  —  HiaooNDDOi  or  Jun  —  Vntin*' 

oation. 

An  application  for  a  new  trial  for  alleged 
misconduct  of  the  juiy  must  be  presented  ny 
affidavit  of  tbe  defendant  or  some  other  pw- 
son,  and,  if  not  so  presented,  audi  ground  will 
not  be  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  aee  Criminsl 
Law,  Cent  Dig.  SI  2076-2684;  Dec  Dig.  I 
1064l*J  . 

9.  Cbimnal  Law  (fS  1098.  1104*>— Acful- 

Recobd— Pbepabation. 

A  transcript  and  statement  of  fact  on  ap- 
peal In  a  criminal  caae  abould  be  prepared  hs 
writing  on  one  idde  of  the  paper  only,  and 
without  freqnent  interilneations  and  erasnrei, 
and  transcripts  showing  snch  defects  will  not 
hereafter  be  considered. 

[Ed.  Note.— For  otber  cases,  me  Grlmlaal 
Law,  Cent  Dig.  M  2863,  2865.  2776i,  3SB6, 
2886;  Dec  Dig.  Si  1098,  1104.*] 

Davidson,  P.  J.,  dissenting. 


•For  Dtbsr  esses  see  same  topic  and  section  NUUBBR  In  Oao,  Dig.  A  Am.  Die.  Key  No.  Series  A  Bep'r  atew 
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AjQwal  from  Dtstrlct  Goart,  UlMhar  Coon- 
t7;  R.  W.  ^nqnui,  Jiidg& 

Hudson  WatOTS  waa  oonvlcted  of  aauolt 
wlOi  intoit  to  nnirdar,  and  be  appeals.  Af- 
firmed. 

M.  B.  Brlgxs  and  J.  S.  Bamwell,  both  of 
GUmer,  for  appellant  G.  El  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

IIARPE31,  J.  Aj^llant  was  Indicted, 
tried,  and  convicted  of  the  offoiae  of  maUng 
an  assault  on  one  Will  Oliver  with  the  Intent 
to  mnrder  the  said  Ollrer,  and  his  ponlsh- 
ment  assessed  at  two  year^  conflnaoent  In 
the  penitentiary. 

1.  There  was  no  error  In  the  court  re- 
fnalng  to  gnash  the  Indictment  It  Is  drawn 
In  terms  frequently  approved  1^  this  court 
Branch's  Crlffl.  Law,  f  SIS. 

t1,  2]  2.  Appellant  complains  of  the  action 
oT  the  court  In  oTerruUng  his  motion  for  con- 
tbraance.  In  approving  the  bill  the  court 
states :  "Approved  with  the  qualification  that 
the  subpoena  was  Issued  for  the  witnew  for 
which  the  continuance  was  sought  on  the 
14th  of  January,  1911,  which  was  Saturday 
before  the  criminal  docket  mis  taken  up  on 
Monday,  and  at  wbldi  time  this  as  well  as 
all  other  cases  on  said  dot&et  were  to  be 
called.  The  sherlfT  returned  the  sut^wena 
on  Tuesday,  the  17th.  stating  that  the  wit- 
ness was  not  served  for  want  of  time.  No 
other  process  was  Issued  or  asked  for  by  de- 
fmdant  The  case  was  called  for  trial  on 
January  23.  1911."  It  Is  tiius  seen  the  de- 
fendant did  not  use  the  dlllgwce  required  by 
law.  This  court,  in  imsslng  on  the  action 
of  the  trial  court  In  overruling  an  application 
for  Gonthiuance,  takes  Into  consideration  the 
entire  record  In  the  case,  and  the  Act  that 
this  defendant  had  hold  of  the  bridle  of  his 
mule,  at  the  time  the  lady  screamed,  Is  prov- 
oi  by  a  number  of  witnesses,  and  It  is  shown 
that  the  absent  witness  is  not  the  person  who 
called  him.  The  other  facts.  It  Is  stated,  ex- 
pected to  be  proven  by  this  witness,  the  de- 
fendant In  his  testimony  shows  are  not  true. 
Therefore  the  court  did  not  err  In  overruling 
the  application.  The  dtfendant  and  no  other 
person  places  the  absent  witness  where  he 
could  have  testified  to  facts  that  it  Is  stated 
he  expected  to  prove  by  him,  and  irtiere  the 
defendant  states  he  expects  to  prove  fiicts 
an  absent  witness  that  would  go  to  prove 
an  alibi,  and  the  dtf  endant  In  his  testimony 
on  Oia  trial  testifies  to  such  tecto  as  would 
show  the  testimony  to  be  not  true,  there  Is 
no  error  in  ovwrnllng  the  application.  Boyd 
V.  State,  SO  Tex.  Gr.  R.  189,  94  8.  W.  1053; 
Wlgfall  V.  State,  S7  Tex.  Gr.  a  689,  124  8. 
W.  640. 

13]  8.  Bill  of  exceptions  No.  4  presets  no 
error;  It  reading:  "When  the  trial  court 
read  his  general  charge  to  the  Jury,  the  de- 
fmdant  then  and  there  in  open  court  object- 
ed to  said  durge  as  a  whole  and  to  each 


paragraph  oontsjned  therein"— stating  no 
grounds  or  reasons  for  said  ottfectloB. 

r4]  4.  Hie  only  bill  relating  to  the  Intro- 
ductlon  of  testimony  objects  to  a  portkm  of 
the  testimony  of  the  witness  Will  Oliver. 
Oliver  testified:  "My  name  Is  WUl  OUver. 
I  live  near  Qracetcm  in  Updmr  county.  Tex. 
I  attoided  a  box  siq)per  at  Walnut  Creek 
Ghnndi  on  tite  night  of  the  2Sd  of  December. 
lAU^  about  fliree  or  four  mQes  from  whoe  I 
live.  I  am  a  membcar  of  the  chunih  thera  I 
saw  the  defendant  there  tlut  nlfiht  In  com- 
pany with  Arthur  Blalot^  Bi^mond  BlalodE, 
and  B.  Ll  BnxAs.  ISiey  were  sitting  about 
Uie  middle  of  Uie  house  near  the  stove.  Some 
of  them  were  snKAlng.  I  wait  bmSi  there  to 
get  my  lantern  to  go  out  and  see  about  my 
team,  when  a  lady  spoke  out  and  requested 
me  to  ask  them  to  quit  ywpMwg.  She  spoke 
loud  enough  to  be  heard  some  distance 
around  her,  I  Umt  ariced  the  bt^s  to  quit 
smoking,  as  it  was  offensive  to  some  of  the 
ladles.  Tbej  did  not  quit,  tn^  continued  to 
smoke.  Tbia  defendant  was  smoking.  After 
the  box  supper  was  ovor,  I  carried  my  fblks 
out  to  my  wagon  and  then  went  back  Into 
the  house  to  close  the  dows  and  see  about 
the  stov&  The  stovepipe  had  fallen  down 
during  the  box  supper,  and  there  was  fire  In 
It  I  had  been  In  the  habit  of  closing  up 
the  doors  and  looking  after  the  house  ever 
since  I  had  been  a  memlm.  The  defendant 
and  Arthur  Blalock,  Raymond,  and  E.  L. 
Brooks  were  at  the  stove  and  had  built  up 
the  fire.  I  requated  than  to  get  out  so  that 
I  could  close  the  house  and  put  the  fire  out 
nils  seemed  to  offend  than,  and  they  used 
some  bad  language.  Then  Arthur  Bhilock 
said,  'Yes,  by  God,  we  will  get  out'  And 
defendant  said,  'Yes.  and  we'll  get  you,  too.' 
They  thai  went  out  at  the  side  door,  all  four 
of  them  together.  I  then  fixed  the  fire  and 
closed  up  the  doors  and  wait  out,  taking  a 
piece  of  pine  with  me  In  my  hand.  My 
wag(m  was  In  front  of  the  house  and  about 
10  or  16  steps  from  the  door.  I  saw  tlie  four 
boys  standing  together  near  the  comer  of 
the  house  as  I  went  out  They  began  cursing 
and  abusing  me,  using  tod  and  vulgar  lan- 
guage. My  wife  and  child  and  the  teacher 
Bliss  Jennie  McHutll  were  at  the  wagon.  I 
paid  but  little  attention  to  them  at  first  but 
was  arranging  to  get  in  the  wagon  and  go 
home,  when  one  of  the  four  boys,  I  think'  it 
was  Arthur  Blalock,  said,  "The  son  of  a  bitch 
would  fuck  his  mother.*  This  was  said  loud 
enou^  for  any  one  to  hear  it  That  made 
me  mad,  and  I  stH>ped  a  few  steps  back 
from  my  wagon  towards  them,  where  I  was 
standing,  and  told  them  if  they  wanted  any 
thing  to  get  on  me,  not  to  stand  and  curse 
me  like  I  was  a  dog,  and  told  them  they 
were  a  low  down  set  of  dirty  rascals.  I  sUll 
had  my  piece  of  pine  In  my  hand.  They  did 
not  attack  me  there,  but  continued  to  curse 
and  abuse  me  and  make  threats.  The  lan- 
guage was  very  bad  and  boisterous.  My  wife 
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mi8  erring  and  tiling  me  tip  come  <m  and  go 
home.  I  had  my  lantern  on  tot  arm.  It  waa 
lighted.  I  went  on  to  my  vagon  and  nn- 
hltched  my  mnlee  from  the  tree  and  dropped 
my  piece  of  pine  by  tiie  wagon  wheel  on  the 
ground  and  got  In  and  started.  One  of  my 
mnlee  was  young  and  foolish,  and  I  had 
trouble  gulfing  him.  I  was  also  trying  to 
watch  these  boys  who  were  coming  on  be- 
hind me  cursing  and  making  a  great  deal 
of  noise  and  threats.  So  my  wagon  ran  Into 
a  log  or  fallen  tree  abont  75  yards  from  the 
church  and  hung  np.  My  lantern  was  on  my 
arm  and  was  still  burning.  I  heard  one  of 
them  say,  "Now  Is  the  time  to  get  the  damned 
son  of  a  bttcai/  and  I  heard  them  rushing  to- 
wards my  wag(m.  Arthur  Blalock  and  the 
defendant  here,  Hudson  Waters,  came  strik- 
ing at  me.  Tbey  were  near  the  fore  wheel  of 
the  wagon  on  the  rU;ht  side,  and  I  was  slt^ 
ting  In  a  chair  In  the  fnmt  of  the  wagon  on 
therlgtatslde.  Idldnotgetupoutof  my  chair. 
I  was  holding  the  mules,  and  my  lantern  was 
on  my  left  arm,  and  I  was  trying  to  ward 
off  the  blows  from  the  dtfendant  and  Arthur 
BlaloCk.  X  was  kicking  with  my  rii^t  foot 
The  boys  bad  accused  me  of  calling  them 
sons  of  bitches  back  at  the  church  bonne,  and 
I  bad  told  them  that  If  Z  bad  done  so  I 
would  take  It  ba<A;  that  I  wanted  them  to 
let  me  go  on  home.  When  Hudbon  Waters 
was  striking  me  at  the  wagon,  he  stmCk  me 
with  a  knife  In  the  right  side  in  fttmt  about 
two  Inches  to  the  right  of  center  Una  and 
about  two  Inches  below  tbe  right  nipple.  As 
he  struA  me,  he  said,  Tes,  God  damn  you, 
you  will  take  it  back,'  and  stabbed  me  and 
then  give  the  knife  an  additional  hundL  Ar- 
thur Blalock  had  stepped  upon  the  front 
wheel,  and  cut  me  across  ttie  ta.ee.  Hudson 
Watws  reached  around  Arthur  Blalodc  what 
he  cut  me  in  tbe  breast.  I  recognised  the  two 
persons  Arthur  Blalock  and  Hudson  Waters. 
My  light  shined  right  In  their  faces,  and  I 
know  it  was  the  def^dant  who  stuck  the 
knife  In  my  side." 

[6]  Under  this  state  of  facts,  It  was  not  er- 
ror to  admit  what  Arthur  Blalock  said  on 
that  occasion,  and  it  was  proper  for  the 
court  to  present  the  law  ai^Ucable  to 
are  principals  in  Ote  commission  of  an  of- 
fense. Thwe  Is  no  testlmoiv  which  would 
raise  the  Issue  that  defendant  might  hare 
been  an  accessory  or  an  accomplke.  t>e* 
fendant  by  his  testimony  would  show  that 
he  was  guilty  of  no  offlense,  and  tbe  testi- 
mony of  the  state  would  make  him  a  prin- 
cipal In  the  commission  of  the  offlense^ 
Fherefore  the  court  did  not  err  in  felling  to 
submit  tile  Issues  of  whether  the  defendant 
was  an  accessory  or  an  accomi^lce,  and  In 
only  presenting  the  law  as  to  who  are  prln^ 
dpato. 

[I]  6.  Neltho-  waa  there  any  error  tn  the 
court  felling  to  submit  the  Issue  of  whether 
or  not  the  defendant  or  Arthur  Blalock,  If 
they  cut  the  prosecuting  witness,  waa  acting 


in  atff -defense  In  so  doing.  The  ertdenee  for 
the  state  all  supporta  the  teedmniy  of  Ollrer 
herein  copied.  The  erldoice  offered  In  be- 
half of  defendant  do»  not  present  any  meory 
which  woold  Justify  or  excuse  the  cutting  of 
Oliver  by  himself  or  Blalock,  If  they  did  do 
so.  The  defendant's  testimony  would  tud 
to  show  that  he  was  not  presoit  and  did  not 
participate  In  making  the  assault  on  Oliver. 
This  issue  the  court  submitted.  Instmctiiig 
the  Jury:  "If  you  find  that  this  defendant 
waa  not  present  at  the  time  Oliver  waa  cuU 
or  if  you  have  a  reasonable  doubt  tbereof. 
or  if  you  find  he  was  present,  but  yon  find 
he  did  not  know  of  the  unlawful  Intent,  if 
any,  of  Arthur  Blalock,  If  you  have  fonnd 
that  he  (Blalock)  cut  Oliver,  or  If  you  have 
a  reasonable  doubt  thereof  or  If  yoa  find 
he  was  presoit,  and  that  Blalock  cut  OUvw. 
and  that  this  defendant  knew  of  the  unlaw- 
ful Intent,  if  any,  of  Blalock,  yet  if  yoQ  find 
Uuit  he  did  not  aid  him  (Blalotik)  1^  acte  or 
encourage  him  words  or  gestures  In  such 
cutting,  thai  you  are  instructed  that  you 
cannot  convict  this  def  aidant  as  a  principal 
with  said  Blalock.  Amongst  other  defoues 
intoposed  by  the  d^oidant  is  what  in  l^al 
phraseology  Is  termed  an  'alibi,'  that  Is,  if  the 
alleged  Injured  party  was  cut  aa  all^^ed,  that 
the  defaidant  waa  at  the  time  of  such  cut- 
ting at  another  and  different  {dace  from  ttiat 
at  which  the  cuttli^  occurred,  and  therefore 
was  not  nor  could  have  beoi  the  perom  wbo 
did  the  cutting  and  could  not  have  been  a 
principal  by  acting  togethw  with  tiioae  vrtio 
did  cut  Oliver  or  aiding  snCh  powma  tiy 
acte  or  encouraging  thou  by  words  or  ces- 
tures  in  catting  Oliver,  so  If  tbe  evldaice 
raises  in  your  mind  a  reaemiable  doubt  tm  to 
the  presence  of  tbe  defendant  at  the  wagon 
where  Oliver  was  cut  at  the  time  be 
was  cut,  yon  will  acquit  the  defendant,  al- 
though you  may  find  he  was  at  the  chnrob 
house  at  the  time  of  the  wordy  altercation 
before  Oliver  got  In  Us  wagm  and  started 
home."  This  presented  the  dcKtotae  of  de- 
fendant as  made  by  the  testimony  aflmna- 
tlv^  and  fully,  and  the  oltldsms  of  these 
two  paragraphs  of  the  diarfe  are  not  wdl 
taken. 

[7]  6.  The  court  In  his  diarge  submitted 
assault  to  mnrdor,  aggravated  assault,  and 
simple  assault  In  presenting  aasanit  to 
murder,  he  Instructed  the  Jury:  **Now,  if 
yoQ  believe  from  the  evidence  Ihvond  a  rea- 
sonable doubt  that  at  the  time  ai^  place 
diarged  In  the  Indictmoit  the  dtfendant, 
acting  with  his  malice  aforethought  did  xm- 
lawfully  and  Intentionally  cut  Will  Oliver 
with  a  weapon  whidi  was  thai  and  there  a 
deadly  weapon,  and  if  you  fnrOier  Had  be 
bad  tbe  spedflc  intoit  to  kill  him,  then  If 
you  find  b^ond  a  reasonable  doubt  tiiat  tbe 
d^endant  is  not  guilty  of  an  aggravated  as- 
sanit  and  battery  or  sboaiAe  assault  and  bat- 
tery, under  the  instructions  herelnaftor  giv- 
en yon  in  chai^  yon  will  find  tbe  det&nil- 
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ant  gnlltsr  of  an  aManlt  with  Intent  to  moiN 
der." 

In  the  motion  for  a  new  trial  It  la  Inslated 
that  this  Instructed  the  Jury  to  find  defend- 
ant guilty  of  some  offense,  and  Is  therefore 
erroneona.  However,  wh^  we  consider  the 
other  portlona  of  the  charge,  we  do  not  think 
this  ground  should  be  sustained.  The  court 
Instructed  the  Jury:  "If  you  find  beyond  a 
reasonable  doubt  that  the  defendant  under 
the  foregoing  histructlons  la  guilty  of  some 
grade  of  assault,  but  you  faaTe  a  reasonable 
doubt  as  to  whether  he  Is  guilty  of  an  as- 
eanlt  with  intent  to  murder  or  an  aggra- 
vated assault  and  battery,  yoa  will  couTlct 
him  of  no  higher  offense  than  aisnvated 
assault  and  battery,  or  if  you  have  a  reason- 
able  doubt  as  to  whether  he  Is  guilty  of  an 
a^avated  assault  and  battery  or  simple  as- 
sault and  battery,  you  will  conrlct  him  of  no 
higher  offense  tlian  simple  aasanlt  and  bat* 
tery.  If  you  have  a  peaaonable  doubt  aa  to 
bis  gnllt,  yon  will  acauit  ^le  defendant  Is 
presumed  to  be  Innocent  tmtll  his  guilt  is  es- 
tablished by  leg$l  evidmce^  and  In  case  you 
hare  a  reasonable  doubt  as  to  his  gallt  you 
must  acquit" 

The  paragraph  above  criticised  merely  In- 
structed the  jury  that  ft  they  believed  be- 
yond a  reasonaMe  doubt  that  defendant 
with  malice  aforethonglit  imlawtnlly  and  in- 
toitionally  cot  Oliver,  and  fnrUier  found 
that  the  acts  did  not  constitute  aggravated 
aasanlt  and  simple  assanlt  only.  be  would  be 
gnlltr  of  assault  to  nmrder.  In  a  sense,  the 
offenses  of  aggravated  assault  and  simple 
aasanlt  are  defenses  against  a  diarge  of  as- 
sault to  murder,  and  It  was  pn^r  tor  the 
conrt  to  instmct  the  Sary  that,  before  they 
wonld  be  authorized  to  convict  defendant  of 
assault  to  muider,  they  must  find  beyond  a 
reasonable  doubt  the  ill^^l  act,  if  commit- 
ted, was  done  with  the  spedflc  Intent  to  kill, 
and  that  dtfendant  was  not  guilty  of  any 
oth«  lesser  degree  of  offoise  submitted  In 
the  diarge.  The  error  in  the  charge,  if  er- 
ror there  be,  could  and  would  only  result 
beneficially  to  defdndant,  and  he  ehovld  not 
be  permitted  to  complain  thereof. 

TbB  other  criticlama  of  the  charge  of  the 
court  an  vague.  Indefinite,  and  attempt  to 
point  out  no  etror  therdn.  The  cha^e  of 
the  court  mnat  be  read  as  a  vrhole,  and,  ta^ 
en  as  a  whol^  it  presents  the  ease  fairly  and 
fully  aa  apidlcable  to  the  evidence. 

[I]  7.  The  only  other  ground  in  the  mo- 
tion relates  to  the  misconduct  of  the  jury. 
The  motion  for  new  trial,  which  attempts  to 
iweeent  this  matter,  is  not  sworn  to  by  de- 
fwdant,  or  any  other  person.  The  state,  in 
contest&ig  the  motion,  fwesents  the  affidavits 
of  tai  of  the  jurors,  whidi  would  show  there 
was  no  improper  conduct  On  the  hearing 
of  the  modoD  for  new  trial  testimony  was 
heard,  and  the  testimony  would  all  go  to 
show  tiiuit  nothing  which  could  or  would 
have  influenced  the  verdict  as  against  this 


defendant  to<A  place.  In  addition  to  this, 
the  testimony  heard  on  the  motion  for  new 
trial  Mus  not  filed  until  long  after  the  ad- 
journment of  court  and  the  question  there- 
fore cannot  be  reviewed  by  us.  Probest  v. 
State,  60  Tex.  Or.  B.  608,  1S3  S.  W.  263,  and 
cases  tfa^  dted.  However,  if  we  should  do 
so,  while  there  is  some  testimony  that  one 
of  the  Jurymen  discussed  tiie  antecedents  of 
Arthur  Blalock  (whl<A  Is  dmled  by  the  Ju- 
ror), yet  there  was  nothing  ^d  that  could 
have  Influfsaced  the  Jury  in  determining 
whether  defendant  cat  Oliver  or  aided  and 
abetted  Blalod^  in  tlte  commtsalon  of  the  of- 
fense. No  injury  Is  shown  by  the  testimony 
In  tills  case.  In  fact  It  to  queatlonable 
whether  or  not  anything  was  said  In  regard 
to  the  antecedents  of  Blalock  while  the  Jury 
was  considering  the  case.  The  trial  court 
hef^d  file  evIdMtoe  and  overruled  the  mo- 
tion, and  we  wonld  be  authorized  to  find 
that  be  must  have  found  that  such  matters 
were  discussed  after  the  verdict  had  been 
agreed  on  and  the  Jury  discharged,  and  not 
while  they  were  considering  the  case.  A 
number  of  the  Jurymen  so  testify.  Smith  v. 
State,  62  Tex.  Or.  R.  844,  106  S.  W.  1164; 
Amwine  v.  State,  54  Tex.  Cr.  R.  2X3,  114  S. 
W.  796.  However,  as  hereinbefore  stated, 
this  matter  la  presented  in  a  way  we  cannot 
consider  it  The  defendant  does  not  swear 
to  his  motion  presenting  the  new  matter.  No 
affidavit  of  the  truth  of  the  matter  set  up  Is 
attached  thereto,  while  the  state  in  Its  con- 
test attaches  the  affidavit  of  nearly  all  the 
Jurors  that  such  matters  did  not  take  place. 
Hereafter,  unless  the  motion  for  new  trial 
setting  up  new  matter  is  supported  by  affi- 
davit we  will  not  pass  on  such  grounds  on 
appeat 

[9]  And  there  is  another  matter  we  wish 
to  call  attention  to.  In  this  case  the  state 
has  filed  the  following  motion:  "The  In- 
dorsement of  the  clerk  on  the  back  of  the 
transcript  shows  that  he  prepared  and  de- 
livered the  same  to  attorneys  for  appellant 
on  the  12Ui  day  of  April,  1911.  The  tran- 
script was  forwarded  to  and  filed  by  the 
clerk  on  December  15,  1911,  Just  about  11 
months  from  the  day  of  trial  and  some  8 
months  after  the  transcript  was  delivered  to 
connsd  for  aroellant  By  reading  this  tran- 
script the  court  will  see  that  It  has  been  so 
recklessly  comi^led  and  prepared  that  it  is 
almost  unintelligible,  and  I  submit  that  the 
acts  of  the  clerk  In  imposing  on  this  court 
such  a  transcript  whldi  shows  upon  Its 
face  that  it  was  not  compared  with  the  orig- 
inal papers  after  being  prepared,  amounts  al- 
most to  contempt  of  tills  court  and  for  the 
protectitm  of  this  court  it  should  call  the  at- 
tentton  of  the  clerk  to  this  dereliction  in 
duty.  Again,  I  call  attention  <tf  the  court 
to  the  aupposed  statement  of  facts  filed  in 
this  case  with  the  record.  It  is  so  pr^jared 
that  this  court  cannot  pass  upon  the  qnes- 
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tlona  sought  to  be  presented  witb  credit  to 
itself.  I  submit  that  tbe  rules  provided  for 
this  and  other  appellate  courts  in  this  state 
provide  that  the  statement  of  facts  shall  be 
flo  prepared  that  they  may  be  easily  read  by 
tbe  Judges  of  tbe  appellate  court,  that  they 
fiball  be  written  upon  one  side  of  the  paper 
only.  In  this  case  there  are  Interlineations, 
erasures,  mutilations,  and  writings  on  both 
aides  of  the  sheets  of  paper,  part  of  it  type- 
written, pert  ill  pencil,  and  part  in  ink,  and 
is  presented  In  such  manner  as  to  tax  the 
patience  of  any  court,  and  this  court  owes 
it  to  itself  to  refuse  to  consider  any  state- 
ment prepared  as  thia  one  was.  I  further 
submit  that  tbe  district  Judge  should  not 
have  approved  this  statement  of  facta  in  the 
shape  it  Is  In.  This  court  Is  already  over- 
burdened with  work,  even  if  the  records 
were  In  proper  shape ;  but,  when  placed  in 
Hie  shape  of  this  record.  It  will  give  doable 
or  brlple  tiie  work  that  the?  would  have  tf 
the  record  was  in  proper  shape,  and  there- 
fore I  Insl^  that  ttie  court  shoidd  refuse  to 
consider  this  statement  of  facts." 

In  this  case  we  have  gone  tbron^  tbe 
record,  althongb  It  is.  as  the  Assistant  Attor^ 
ney  Oenoal  states,  part  of  tbe  statenwnt  of 
tects,  Is  tTpewrittoi.  part  wrltt^  in  pencil, 
on  both  sides  of  tbe  sheet,  while  erasures 
and  Intertineatlons  are  fregoent,  and  we 
want  to  here  and  now  state  that  records  in 
this  condition  will  not  hereafter  be  consider- 
ed. Tbe  law  autborices  the  Supreme  Court 
to  make  roles  governing  all  courts,  and  by 
reference  to  those  rales  It  will  be  seen  that 
a  record  sent  to  an  appellate  court  In  the 
condition  we  find  this  one  should  not  be  con- 
Bldered.  In  future  attorneys  for  a  defendr 
ant  and  for  the  slate  are  Informed  that  tbe 
party  responsible  fbr  sudi  a  record  being 
WDt  us  will  suffer  by  reason  thereof.  This 
is  said  that  no  one  can  hereafter  say  that  it 
was  improper  to. make  an  example  of  him. 
Get  iQ>  the  records  under  tbe  rales  adopted 
for  tilie  government  of  this  and  other  courts, 
and  tbey  will  receive  careful  and  palnatek- 


Ing  conslderatlott.    tf  yon  do  not  do  so, 
blame  no  one  but  yonraelf  It  Omy  are  sot 
considered. 
Ttu  Jo^moit  Is  afflrmed. 

DAVIDSON.  P.  J.  (dIssentintO.  I  did  not 
enter  a  dissenting  oplidon  upon  the  original 
dlapcnitton  of  this  Case.  I  have  gone  over 
tbe  motion  for  rehearii^  in  the  llgbt  of  the 
record  and  opinion  of  my  Brethren  and  be* 
lieve  the  Judgment  should  be  reversed  snd 
tbe  cause  remanded.  Sevoal  matters  I  do 
not  care  to  discuss.  Two  phases  of  tbe 
charge,  however,  I  think,  are  so  detrimental* 
ly  erroneous  tbe  motion  for  rehearing  ought 
to  be  gnnted  and  the  Judgment  reversed. 

The  court  diarged  the  Jury  ia  the  follow- 
h«  language:  "If  you  find  btarona  a  rea- 
sonable doubt  that  tbe  defootdant  is  not 
guilty  of  aggranted  assault  and  battery,  or 
simple  assault  and  tottery,  vmAer  tbe  In- 
structions hereinafter'  ^ven  yon,  yon  will 
find  tbe  defendant  guilty  of  assault  with  In- 
tent to  murder."  This  Is  practically  an  In- 
straction  to  convict  the  defendant  of  one  at 
the  offenses  named.  He  pleaded  not  gidlty, 
•and  under  bte  view  of  tbe  case  was  not 
guilty.  This  charge  shows  error  on  tlie  face 
of  tbe  language  employed.  Z  do  not  care  to 
dlscoss  it 

Agatai,  tiie  court  gave  the  following  dtarge: 
"If  you  find  that  he  (defendant)  did  not  have 
the  spedflc  intent  to  kin  Oliver,  or  if  you 
have  a  reas<mable  doubt  as  to  wbetha  be 
had  such  intent,  yon  will  convict  the  defend- 
ant of  aggravated  assanlt  and  battery."  This 
charge  also  instracted  tbe  Jury  to  convict  ^- 
ther  of  assault  wttb  intent  to  murder  or  ag- 
gravated assault.  This  chaise  not  imly  in- 
structed the  Jury  to  <!onvlct  eltber  of  assault 
to  murder  or  a^yrravated  asaanl^  bat  Tirto- 
ally  instracted  the  jury  not  to  conedder  tbe 
qu^tion  of  simple  assault,  and  eliminated 
all  hope  of  acquittal  under  his  view  of  tbe 
case  if  the  Jury  should  agree  with  1dm.  I 
do  not  care  to  discuss  the  matter,  but  sim- 
ply enter  this  brief  dissent 
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CLARK  T.  STATB. 
(Conrt  ot  Criminal  Ag^e^i  at  Texas.  June 

1.  Cbxminai.  Law  (S  1097*)— Appeal— Stati- 
lunT  OF  Facts— Necessitt. 

Denial  of  an  application  for  a  continnance 
for  absence  of  witnesses  cannot  be  reviewed, 
in  the  absence  of  a  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  2862.  2S2Q,  2934, 

2938.  2939,  2941,  2942,  2947;  Dec  Dig.  i 
1097,*3 

2.  CBiianAL  Law  ({  1091*)— Appeai>-Biu. 
OF  ExcBPnoNs— Rkquibitbb. 

A  biU  of  exceptions  to  the  oTerrullnK  of  an 
objection  to  a  anestion  Is  insufficient  where  it 
does  not  state  the  answer  given. 

[Ed.  Xote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2803,  2815,  2816,  2818, 
2S19,  2823,  2824,  2828-2833,  2843,  2931-2933, 
2943;  Dec  Dig.  i  1091.*] 

3.  Gbiuinal  Law  (|  1091*)— REOSFnoif  of 

EVIDENCB— BlU.  OF  EXCBPTIOKS. 

A  bill  of  exceptiona  to  the  saitalning  of 

an  objection  to  a  question  asked  a  witness  on 
cross-examination  £■  insufficient,  where  it  falls 
to  show  the  purpose  of  the  question  and  the 
answer  the  witness  woald  have  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  IS  2803,  2816,  2816,  2818, 
2819,  2823.  2824,  2828-2838,  2843,  2931-2933, 
2943;  Dec  Dig.  |  1091.*] 

4.  CnnniTAL  Law  (f  11S7*>-  - APPSAXi— Biohi 

TO  ALLEGE  EBBOB. 

Accused  cannot  allege  error  to  the  snstain- 
Ing  of  his  own  objections  to  sridencs  offered 

the  Btate. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l.nw,  Cent  Dig.  8007-3010;  Dec  Dig.  f 
1137.*] 

6.  Witnesses  (S  372*)  —  Cnoas-ExAMHTATion 

— LlUTATION  BY  CODBT. 

Where  a  prosecuting  witness  for  the  state 
had  testified  on  cross-examination  that  he  felt 
unkindly  toward  accused  because  of  being  shot 
by  him  and  wanted  accaaed  conrictea,  and 
would  testify  to  everything  in  the  world  to  con- 
vict him  that  was  straight  and  fair,  the  court 
did  not  err  in  refusing  to  permit  further  cross- 
examination  to  show  the  witness'  bias. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  IS  1192-1199;  Dec  Dig.  |  372.*] 

&  CBntiHAL  Law  ({  1092*)— Appeal  — Bnx 
OF  ExcEPnoNB— Refusal  to  Sion. 

A  bill  of  exceptiona  which  the  court  re- 
fused to  sign  with  the  statement  that  no  such 
rnlinff  was  made  by  the  conrt  cannot  be  re- 
viewed. 

[KA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f|  2803,  2829,  2834^2861, 
2919;  Dec  Dig.  {  1092.*J 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judge. 

Arthur  Claik  was  convicted  of  awanlt  to 
murder,  and  be  appeals.  Affirmed. 

C.  B.  Lane.  Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  A;n>eUaiit  was  oonvlct- 
«d  of  assault  to  murder ;  liia  punishment  be- 
ing assessed  at  four  years'  conflsement  In 
tbe  penitentiary. 

[11  1.  Appellant  presented  an  application 
for  conttnnance  on  account  of  the  absence  of 
several  witnesses.  In  tbe  absence  of  a  state- 
ment of  facts,  we  are  unable  to  say  that 


there  was  any  error  on  the  part  of  the  court 
in  refusing  to  continue  tbe  case. 

[2]  2.  While  the  witness  Brown  was  testi- 
fying for  the  state  he  was  asked  the  follow- 
ing question:  "Had  you  said  anything  to 
bim  or  done  anything  to  blm?" — meaning  had 
tbe  witness  said  anything  to  tbe  defendant 
or  done  anytbing  to  tbe  defendant  Objec- 
tion was  urged  to  this  because  same  was 
leading  and  suggested  tbe  answer  desired  by 
state's  counsel.  Tbe  answer  Is  not  given  or 
stated  in  tbe  bill  of  exceptions,  if.  in  fact,, 
the  witness  did  answer.  The  answer  may 
have  been  favorable  to  the  accused  so  far  as 
tbe  bill  is  concerned. 

[3]  3.  Another  bill  of  exceptions  recites 
that  the  witness  Brown  testified  on  cross- 
examination  that  he  was  deputy  constable. 
He  was  then  asked  the  following  question: 
"What  salary.  If  any,  do  you  draw?"  Ob- 
jection was  urged  by  the  state,  which  was 
sustained  by  tbe  court  The  object  and  pur- 
pose of  asking  this  question  is  not  stated, 
nor  is  It  shown  what  answer  the  witness 
would  have  given  had  he  been  permitted  to 
tesUfy. 

[4]  4.  Another  bill  recites  that  tbe  witness 
Chesla,  while  testifying  for  the  state,  was 
asked  the  following  question :  "At  the  time 
he  flred  the  shot,  state  to  tlie  Jury  If  you  or 
Joe  Brown  had  drawn  your  pistols" — meaning 
at  the  time  the  shot  was  fired  which  wound- 
ed the  witness  Brown  bad  either  Brown  or 
the  witness  Chesia  drawn  their  pistols.  Ob- 
jection was  urged  by  tbe  defendant  which 
was  sustained  by  the  court,  and  then  the 
following  question  was  asked:  "State  to  the 
Jury  whether  or  not  you  bad  said  anything 
to  the  defendant" — ^meaning  bad  the  witness 
Chesla  said  anything  to  the  party  who  flred 
tbe  shot  which  wounded  tbe  witness  Brown. 
To  this  appellant  Interposed  objection,  which 
was  sustained  by  the  court  The  bill  then 
uses  this  language:  "To  which  ruling  of  the 
court  in  sustaining  both  objections  the  de- 
fendant then  and  there,  in  open  court  ex- 
cepts and  tenders  his  bill  of  exceptions." 
This  Is  signed  by  the  court  as  given.  Than 
certainly  could  he  no  error  unied  by  appel- 
lant in  having  both  of  his  objections  sus- 
tained. 

[E]  5.  Another  UU  recites  tbe  witness  Che- 
sla having  testifled  for  tbe  state  on  cross- 
examination  by  defendant  was  examined 
touching  bis  feeling  and  prejudices  in  tbe 
case,  and  the  following  question  was  asked : 
"Would  yon  like  to  see  him  punished  as 
much  as  could  h^  and  yon  would  testify 
everything  in  tbe  world  to  convict  bim  that 
was  straight  and  fair  r*  Tbe  witness  answer- 
ed, "Yes,  str,"  when  the  court  stopped  tbe 
cross-examination  of  tbe  wltneas  by  the 
defendant  and  refused  further  examination ; 
and  tbe  defendant  says,  had  he  been  allowed 
to  further  question  the  witness  on  this  poin^ 
he  could  have  shown  a  bias  and  prejudice, 
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which  he  says  he  was  entitled  to  and  which 
the  Jury  should  luve  known.  This  bill  is 
signed  with  the  explanation  that  "the  wit- 
new  had  testified  at  the  Instance  of  the  de- 
fendant that  he  felt  anklndly  to  defendant, 
because  of  belnr  shot  by  him,  that  he  wanted 
the  defendant  oouTicted,  and  used  the  lan- 
guage mmtioned  In  the  bilL  The  court  did 
not  atop  the  wttnesa  until  he  had  admitted 
hla  bias,  and  the  objection  made  hj  the  state 
was  correct;  that  is,  witness  was  asked  to 
go  over  the  same  matter  time  and  f^ln." 
As  this  bill  Is  qualified  by  the  Judge,  there 
could  hare  been  no  error.  The  bill  la  accep^ 
ed  with  this  quallflcation,  and  will  be  treat* 
ed  as  correctly  presentine  the  matter. 

[I]  6.  Another  bill  recltee  that  the  witness 
Cheela  had  detailed  "as  to  how  he  first  saw 
the  party  who  did  the  shooting  that  night 
and  how  they  had  passed  him  and  that  one 
had  a  gun  and  a  guitar."  On  direct  exami- 
nation by  the  state  It  had  been  shown  that 
prior  to  the  shooting  defendant  did  not  hare 
a  gun,  and  the  witness  Chesia  testified  that 
defendant  had  a  gun,  but  when  asked  on 
eross^xamination  the  following  question, 
"Did  the  man  that  had  a  guitar  have  the 
shotgun?"  the  state  objected,  which  objec- 
tion was  sustained,  and  appellant  excepted. 
This  bill  was  refused  by  the  court  with  the 
statement  that  no  such  ruling  was  made  by 
the  court  These  are  the  bills  found  in  the 
record,  and  none  of  them  present  error.  The 
bills  are  Imperfect,  and  not  In  such  condi- 
tion as  really  to  be  reviewed. 

The  Judgment  is  affirmed. 


ANDERSON  t.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.  Jane  6, 
1912.   Rehearing  Denied  June  28, 
1012.) 

1.  HOKICIDE  (I  94*)— AeSAtlLT  AND  BaTTEBT 

(g  54»)— Assault  with  Iktbht  to  Kill— Rb- 

DUCTTON  OP  OBADB  OV  OfTBnflB-^OOKATAT- 

ID  Assault. 

Where  accused  charged  with  assault  with 
Intent  to  murder  did  not  show  that  be  was  at 
the  time  of  the  commission  o{  the  offense  Buf- 
fering from  temporary  unsoundness  of  mind, 
occasioned  by  disease  and  misfortune  or  other 
act,  but  that  his  reason  was  dethroned  because 
of  his  anger  and  resentment  caused  by  the 
wrongful  words,  acts,  and  condact  of  prosecu- 
tor, toe  offense  was  not  excused,  but  the  Jury 
could  reduce  the  grade  of  tlie  offense  to  aggra- 
vated assault 

[EM.  Note.— For  other  cases,  «ee  Homicide, 
Cent.  Kg.J  122-  Dec.  Dig.  I  94;*  Assault  and 
Battery,  Cent  Dig.  SS  7&-78;  Dec.  Dig.  { 
54.*] 

2.  HoinCIDE  (I  27*)— iNSAinTT, 

The  law  of  uncontrollable  Impulse,  super- 
induced by  passion,  as  a  defense  to  murder,  is 
not  recognized,  and  one  who  does  not  show 
that  he  has  suffered  from  temporary  unsound- 
ness of  mind  at  the  time  of  the  offense,  occa- 
sioned by  disease  or  misfortune,  may  not  rely 
on  the  defense  of  insanity,  though  his  mind 
was  inflamed,  and  he  was  rendered  incapable  of 


cool  reflection  caused  the  wrongful  acts  and 
words  of  prosecutor. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  »  43%,  44;  Dec.  Dig.  |  27.*] 

3.  Cbiuinai.  Law  (|  404*_)--Evidbeicb— An- 

UISSIBIUTT— CLOTHIN  a— Won  NDS. 

Where,  on  a  trial  for  assault  with  intent 
to  morder,  the  evidence  was  conflicting  on  the 
questions  of  whether  accused  had  fired  Ixith 
barrels  of  his  gun  at  prosecutor,  and  as  to  the 
number  of  punctures  seen  after  the  shooting  «i 
the  person  of  prosecutor,  and  as  to  whether 
the  prosecutor  was  sitting  at  the  time  he  wat 
shot,  the  action  of  tlie  court  in  admitting  is 
evidence  the  clothing  worn  by  prosecutor  at 
the  time  of  the  shooting,  but  since  washed  and 
free  from  blood,  to  show  the  nnmlter  of  shot 
boles  in  the  clothing,  and  in  permittEng  the 
prosecutor  to  exhibit  to  the  jury  the  part  of 
nis  body  where  the  shots  struck  him,  the  shot 
boles  baring  healed,  was  not  erroneoiu, 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  873,  891-^  1457;  Dec. 
Dig.  «  404.*] 

4.  HOUICIDB  (8  169*)— ASSAtTLT  WITH  IRTIAT 

TO  MuBDER— Evidence— Aduissibxutt. 
On  a  trial  for  assault  with  intent  to  mnr- 
der,  it  ia  proper  to  permit  witnesses  to  state 
for  what  purpose  accused  said  he  wanted  a 
gun  when  he  attempted  to  borrow  it  imme- 
diately before  the  shooting. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  H  341-350;  Dec.  Dig.  |  169.*] 

Appeal  from  District  Court,  Comanche 
County ;  J.  H.  Arnold,  Judge. 

W.  P.  Anderson  was  convicted  of  agcrava^ 
ed  uwault,  and  he  appeals.  Afflimed. 

Goodflon  ft  Goodaon,  of  Oomandhe,  tor  ap- 
pellant O.  B.  lAne,  Asst.  Atty.  Qen^  for  the 
State. 

HARPER,  J.  Appellant  was  indicted, 
charged  with  assault  with  Intent  to  murder, 
and,  when  tried,  was  convicted  of  an  aggra- 
vated assault,  and  his  punishment  assessed 
at  16  months*  confinement  in  the  county  jail. 

The  evidence  would  show  that  appellant 
and  J.  I.  Oillsert  entered  Into  a  rental  coo- 
tract  for  the  year  1911,  and  appellant  moved 
on  the  farm  of  Mr.  Gilbert  Mr.  Gilbert  had 
signed  a  note  of  appellant  at  the  bank  foe 
$49,  and  claimed  that  appellant  as  a  part  of 
the  rental  contract  had  agreed  to  give  a 
mortgage  on  the  first  bale  of  cotton  to  secure 
this  debt.  Appellant  denied  this  being  « 
part  of  the  rental  contract,  and  refused  to 
execute  the  mortgage.  It  seems  from  119^- 
lant's  testimony  that  differences  arose  al- 
most from  the  time  that  he  moved  on  the  Gil- 
bert farm,  and  culminated  when  be  refused  to 
sign  the  mortgage,  in  Gilbert  refusing  to  let 
him  have  a  team  to  work  the  land,  and  Oil* 
bert  requesting  him  to  either  sign  the  mort- 
gage or  admit  be  lied  about  it  or  move  off 
the  place.  After  some  time  appellant  did 
move  off  the  place,  and  moved  on  the  farm 
of  Mr,  Goode.  Goode  says  that  the  day  be- 
fore appellant  shot  GIIt>ert  he  had  a  talb 
with  Gilbert,  and  Gilbert  in  the  conversation 
had  stated  that  appelant,  his  wife,  and  son 
had  been  lying  on  him,  Gilbert  and  he  told 
appellant  about  It  on  the  day  of  the  dlfflcul- 
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tft  and  when  he  told  appellant  abont  it,  and  ; 
also  told  bim  that  Gilbert  had  said  also  the ' 
reason  appellant  did  not  get  a  stand  of  cot- 1 
ton  was  because  he,  appellant,  had  stolen  the  | 
seed,  when  appellant  said :  "Gear  up  your 
horse,  and  go  to  Wilson  with  me,  and  I  will  | 
whip  and  beat  hell  out  ot  him."  Witness 
says  he  told  him  he  could  not  go,  when  ap-  { 
pellant  drove  off  towards  his  home.  Appel- 
lant's wife  says  when  he  got  home  he  "look- ' 
ed  strange  or  bothered,"  and  told  her  not  to  ! 
ask  him  any  questions.    He  changed  his 
shoes,  and  was  very  much  excited,  and  look- , 
ed  wild  out  of  his  eyes  and  waa  nwons.  | 
When  he  left  the  house,  he  carried  his  gun ' 
with  him,  and  It  Is  In  evidence  that  on  the ' 
way  to  Wilson  be  hid  his  gun  In  the  brush, 
and,  after  locating  Mr.  Gilbert,  returned  and 
got  It,  and  went  at  once  to  the  place  where 
Mr.  Gilbert  was  sitting,  and  shot  him,  re- 
marking at  the  time,  "We'll  see  who  has  lied 
now,"  or  words  of  similar  import  Witnesses 
for  defendant  say  at  this  time  he  was  ex- 
cited, "looked  pale  and  fearful,"  and  was  not , 
in  hfs  normal  condition.  The  gun  was  taken 
away  from  him,  and  appellant  went  to  his  | 
father's  house,  nnd  his  father  says  when  he 
got  there  he  talked  and  looked  like  a  crazy 
man,  and  he  thought  appellant  had  gone 
crazy,  and  from  his  actions  and  from  his 
conduct  he  did  not  believe  appellant  would 
"appreciate  the  rightfulness  or  wrongfulness 
of  an  act  committed."    His  father  detailed 
at  length  the  words,  acts,  and  conduct  of  ap-  > 
pellant  on  this  occasion,  but  we  do  not  deem 
it  necessary  to  repeat  it  here,  but  the  sub- 
stance of  his  testimony  is  that  appellant  at 
that  time,  right  after  the  shooting,  was  In , 
an  irrational  condition,  and  that  It  took  about  < 
an  hour  to  get  him  under  control  and  In  a  ' 
normal  condition.  j 
(l]  Appellant  Insists  that  this  testimony 
saggests  the  Issue  of  insanity,  and  that  the ' 
court  should  have  submitted  that  Issue  to ' 
the  jnry.   While  there  are  other  grounds  in  j 
the  motion,  this  Is  the  only  one  raised  In  the  | 
brief,  and  appellant's  able  counsel  earnestly  i 
Insist  that  It  was  error  not  to  submit  the ! 
issue  on  this  evidence.  There  Is  no  evidence  | 
that  prior  to  the  day  of  the  shooting  the  ap- 1 
pellant  was  Insane.    There  Is  no  evidence 
that  subsequent  to  the  day  of  the  shooting  | 
appellant  waa  Insane.   The  only  evidence  in  { 
regard  to  the  condition  of  his  mind  being  | 
other  than  normal  relates  to  the  time  when 
Goode  told  him  what  Gilbert  had  said  np  to ' 
and  Inclusive  of  the  time  that  appellant  ap- ' 
pea  red  at  his  father's  house  subsequent  to  the  | 
sbootlng,  embracing  some  few  hours.  That 
appellant  was  angry  is  beyond  question. 
That  he  was  In  a  reckless  frame  of  mind  is 
perbaps  true,  and,  if  It  could  be  said  that 
reason  was  dethroned  for  the  time  being  by 
this  anger,  and  resentment  caused  by  the 
wrongful  words,  acts,  and  conduct  of  Mr. 
Gilbert,  would  the  law  excuse  him  In  taking 
tbe  life  of  Mr.  Gilbert?  We  think  not  While, 
if  appellant's  testimony  la  true,  be  had  bem 


wrongfully  treated,  had  been  Imposed  npon, 
and  the  conduct  of  Mr.  Gilbert  was  such  as 
to  arouse  tbe  angry  passions  of  almost  any 
man,  yet  the  law  does  not  excuse  one  killli^T 
or  attempting  to  kill  under  such  circumstanc- 
es, but  only  reduces  the  grade  of  tbe  offense, 
and  In  this  case  the  Jury  reduced  tbe  grade  of 
offense  as  low  as  tbe  law  permits.  This 
question  is  so  fully  discussed  and  authorities 
collated  In  the  case  of  Leache  v.  State,  22 
Tex.  App.  311,  3  S.  W.  &39,  58  Am.  Rep.  638, 
we  do  not  deem  it  necessary  to  reiterate 
them  here. 

The  learned  trlt^  Judge  in  approving  the  bill 
qualifies  and  approves  it  In  the  following 
language:  "That  the  evidence  of  John  An- 
derson, defendant's  father,  shows  that  the 
defendant  was  In  a  fit  of  uncontrollable  an- 
ger when  at  his  house  on  the  day  of  and 
shortly  after  the  assault  upon  Gilbert,  but 
there  Is  an  entire  absence  of  evidence  to 
show  that  this  condition  was  produced  by 
any  disease  of  mind  or  body.  My  conception 
of  the  law  is,  and  was,  that  'uncontrollable 
passion  is  not  Insanity,  and  that  one  whose 
power  of  will  is  not  impaired  by  disease  and 
who  yielding  to  passion  assaults  another  la 
subject  to  the  punishment  of  the  law.'  A 
careful  study  of  John  Anderson's  evidence 
to  which  I  here  refer  In  my  Judgment  shows 
that  defendant's  mind  was  at  the  time  in 
question  In  that  condition  and  state  which 
is  almost  if  not  quite  'the  synonym  of  that 
highest  evidence  of  murderous  intent  known 
to  the  common  law,  a  heart  totally  depraved 
and  fatally  bent  on  mischief.'  The  defend- 
ant was  able  with  tolerable  certainty  to  de- 
tail the  events  which  led  up  to  the  assault  on 
Gilbert  in  a  coherent  way,  after  the  recep- 
tion by  him  from  Goode  of  the  information 
which  he  claimed  so  angered  and  enraged 
him.  He  remembers  going  to  his  house  and 
changing  his  shoes  before  going  to  the  llttie 
town.  He  recalls  where  he  found  his  gun 
and  cartridges.  He  could  state  accurately 
the  route  he  traveled  to  the  town.  He  re- 
members hiding  bis  gun  in  the  brush  while 
he  went  up  to  Wilson  to  locate  his  victim, 
and,  on  finding  him  seated  near  tbe  rear  end 
of  a  storehouse  talking  to  friends,  the  de- 
fendant returned  to  his  gun  and  secured  It 
and  went  and  shot  Gilbert  and  he  details 
the  mlnutia  of  the  assault  fully  as  well  as 
other  witnesses  who  saw  it  were  able  to  do. 
He  does  not  seem  to  have  gone  to  pieces  un- 
til he  got  to  his  father's  bouse  after  the  as- 
sault Aa  I  have  read  our  decisions,  the 
only  concession  that  our  law  makes  to  human 
frailty,  when  life  is  taken  or  attempted  by 
one  who  Is  lashed  into  a  fury  with  passion 
arising  upon  a  cause  deemed  adequate  In  law, 
is  to  reduce  the  crime  to  manslaughter  If 
death  is  inflicted.  If  death  does  not  result, 
the  offense  la  reduced  from  an  assault  with 
intent  to  murder  to  an  ag^avated  assault. 
To  extend  the  doctrine  of  manslaughter  or 
aggravated  assault  to  the  point  of  requir- 
ing trial  courts  to  submit  to  Juries  the  Is- 
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sue  of  whether  or  not  the  defendant  was 
so  angry  that  he  was  insane  when  he  slays 
or  attempts  to  bill  Is  to  Impliedly  approve 
the  verdict,  If  the  Jury  acquits.  It  occurs 
to  me  that  snch  a  course  would  overthrow 
and  render  obsolete  our  law  of  manslaughter, 
and  would  enable  defendants  to  complete- 
ly justify  their  acta  by  a  state  of  facts 
which  our  lawmakers  have  said  only  miti- 
gates their  crimes.  I  make  this  explana- 
tlon  at  length  not  in  disparagement  of  the 
able  counsel  who  have  raised  the  question 
here,  because  I  recognize  their  great  skill 
and  learning  and  their  weU-known  ability  as 
lawyers,  but  because  of  the  great  Importance 
of  tile  question  presented,  and  Its, far-reach- 
ing result  If  the  contention  of  the  defendant 
in  this  case  on  this  point  is  sustained  by  our 
Court  of  Criminal  Appeals.  I  have  been 
unable  to  see  any  evidence  of  Insanity  in 
this  case,  considering  all  of  the  evidence  as 
a  whole  and  In  detail,  and  for  that  reason 
I  declined  to  charge  the  Jury  on  that  subject." 

[2]  As  stated,  the  law  of  our  state  is  that 
where  by  the  wrongful  acts  and  conduct  of 
another  a  person's  mind  Is  enraged  and  ren- 
dered incapable  of  cool  rejection,  and  In 
snch  condition  of  mind  commits  an  offense, 
the  degree  of  ofTense  is  lessened,  but  not 
Justified.  The  law  of  uncontrollable  Impulse, 
superinduced  by  passion  as  a  defense  to  mur- 
der, has  never  been  recognized  in  this  state, 
and  there  is  no  evidence  in  this  record  that 
appellant  was  suffering  from  temporary  un- 
soundness of  mind  at  the  time  occasioned  by 
disease  or  misfortune,  or  other  act,  other 
than  that  his  intellect  was  probably  clouded 
by  rage  and  resentment,  and  tbe  court  did 
not  err  In  refusing  to  submit  the  issue  of 
insanity  as  a  complete  defense  to  the  shoot- 
ing of  Mr.  Gilbert.  The  court  properly  sub- 
mitted to  the  Jury  that  If  the  defendant's 
mind  was  infiamed,  and  he  was  rendered  In- 
capable of  cool  reflection,  he  would  be  guilty 
of  no  higher  grade  of  ofTense  than  a^ravated 
assault.  We  cannot  sanction  the  doctrine 
that  one  who,  prior  to  the  time  and  subse- 
quent to  the  time  of  committing  an  act 
^ows  no  symptoms  of  insanity  or  weakened 
Intellect,  can  raise  the  question  of  Insanity 
as  a  Justification  of  crime  by  showing  that 
he  was  not  In  a  normal  state  of  mind,  was 
angry,  looked  wild,  and  acted  different  than 
be  did  ordinarily  for  the  brief  period  of  time 
necessary  to  the  consummation  of  the  act 
Such  doctrine  would  render  virtually  all 
homicides  Justifiable,  for  there  are  but  few 
Instances  where  one  slays  another  while  his 
mind  is  in  normal  condition.  The  evidence  of 
defendant  would  show  a  deliberate  and  will- 
ful assault  with  a  deadly  weapon,  executed 
while  angered  by  the  acts  and  conduct  of  the 
person  he  shot,  and  the  passion  being  occa- 
sioned by  what  the  law  says  is  "adequate 
cause"  to  reduce  the  grade  of  offense,  an  In- 
waiting  remark  about  his  wife.  The  conviction 


for  aggravated  assault  will  not  be  disturbed. 

[3]  Appellant  by  bills  of  exception  com- 
plains of  the  action  of  the  court  in  permit- 
ting Mr.  Gilbert  to  show  to  the  Jury  that 
part  of  tbe  body  where  the  shots  struck  him, 
and  to  introduce  In  evidence  those  parts  of 
the  undershirt  and  drawers  worn  at  the  time 
of  the  shooting,  showing  where  the  sbot 
punctured  them.  In  approving  the  bills  tbe 
court  states :  "The  clothing  exhibited  to  tbe 
Jury  were  white  and  clean,  having  been 
laundered  since  the  shooting,  and,  as  far  as 
I  could  see,  showed  only  the  great  number  ot 
shot  holes  therein,  and  no  trace  or  stgu  of 
blood  appeared  at  all.  I  desire,  further,  to 
state  that  the  arm  and  leg  of  the  defejidant 
showing  shot  holes  or  punctures  liad  healed 
and  was  well  when  exhibited  to  the  Jury,  and 
showed  no  blood  or  sore,  and  nothing  further 
was  discernible  by  an  lnsi)ection  thereof  ex- 
cept the  small  specks  or  scars  made  by  tbe  I 
entrance  of  the  shot  I  admitted  said  testi- 
mony for  the  following  reasons:  (1)  The 
state  contended  the  defendant  had  fired  botli 
barrels  of  his  gun  at  Gilbert^  This  conten- 
tion was  based  on  the  multitude  of  shot 
which  struck  him,  and  the  evidence  that  oth- 
ers missed  him,  some  of  which  hit  the  hoow. 
and  on  tbe  defendant's  statement  to  another 
witness  right  after  the  shooting  that  he  had 
fired  both  barrels  of  his  gnn  at  tbe  same  time, 
but  It  was  Ids  contention  and  statement  on 
tlie  trial  that  be  had  fired,  only  one  btnA 
of  bis  snn  at  Gilbert  09  The  wltnesstt  oa 
tbe  trial  of  tbe  case  differed  as  to  the  num- 
ber of  shot  boles  or  punctures  tiiey  saw  oa 
the  person  of  Gilbert  after  the  shooting,  all 
of  them  stating  a  lees  number  fhan  Gilbert 
claimed.  I  felt  that  tbe  shot  boles  Otm- 
selves  in  the  dotblng  and  on  bis  person  would 
be  the  best  evidence  as  to  tiie  actual  number 
that  bad  entered  there.  (3)  The  state  ooo- 
tended  that  Gilbert  ms  sitting  down  at  the 
time  be  was  shot  with  his  side  to  the  de- 
fendant and  with  his  knee  and  arm  where 
shot  entered  rather  close  together,  and  that 
he  did  not  know  of  the  defendant's  presence 
on  the  ground  until  he  was  shot  The  de- 
fendant denied  this,  but  swore  that  Glibeit 
saw  him,  and  was  In  the  act  of  rising  tad 
turning  towards  him  when  he  shot  him.  Ai 
bearing  upon  and  elucidating  the  contention 
of  the  parties  as  above  stated,  I  admitted 
tbe  evidence  In  question."  As  thus  qualifledi 
the  bills  present  no  error.  Brandi's  Crlm. 
Law,  i  436,  and  authorities  cited. 

[4]  Bill  No.  4  as  qualified  by  the  court 
presents  no  error,  as  in  the  qualification  It  is 
stated  that  each  witness  was  permitted  to 
state  for  what  purpose  appellant  stated  be  ^ 
wanted  the  gun  when  he  attempted  to  borrow 
it  As  to  the  other  matters,  appellant  seems 
to  have  been  permitted  to  testify  fully  in  re*  , 
gard  thereto  when  on  the  stand.  I 

The  Judgment  la  affimied. 
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BURTON  V.  STATE. 

(Court  of  Grimiiial  Appeali  of  Texas.  May 
IS,  1912.  On  Motion  for  Behearing, 
June  19.  1912.) 

1.  Cbiminal  Law   (|  1156*)— Monow  tob 
New  Tbiai.— DiaCBsnoN  or  Coubt— Ri- 

White's  Ann.  Code.  Cr.  Proc  art  819,  pro- 
viding that  a  new  trial  most  be  applied  for 
within  two  days  after  conviction,  but  for  good 
reasons  shown  the  court,  in  cases  of  felony, 
may  allow  the  application  to  be  made  at  any 
time  before  adjournment  of  the  term,  coufides 
to  the  discretion  of  the  court  the  determination 
whether  an  application  for  a  new  trial  made 
after  the  two  days  shall  be  allowed,  and  the 
exercise  of  such  discretion  will  not  be  revised 
unless  abused. 

[EMU  Note^For  other  caaea,  aee  Criminal 
Law,  Cent  Dig.  ff  8067-8071;  Dec  Dig.  | 

iiee.*] 

Z,  Cbiunal  Law  (|  1144*)— New  Tbial— 
Time  fob  Ajpplioation— X^BSUMpnoNa. 
Where  an  application  for  a  new  trial,  filed 
after  two  days  after  conviction,  is  not  sworn 
to,  and  does  not  pray  for  permiesion  to  file  It, 
the  court  on  appeal  will  presume  that  the  tri- 
al court  in  the  exercise  of  discretion  properly 
refused  to  allow  it,  in  the  absence  of  any  evi- 
dence presented  by  bill  of  exceptions  or  other- 
wise on  the  motion  to  strike  the  application 
from  the  record. 

fE!d.  Note. — For  other  caaea,  see  Criminal 
law.  Cent  Dig.  »  273&-2764,  2766-2771, 
2774-2781,  290X  3016-3067;  Dec.  Dig.  i 
1144.»] 

3.  HouxciDB    (8  116*)— SKL»-D«raN8l!— Db- 
FEN8B  or  PbOPEBTT. 

Where  a  horse  owned  by  decedent  was 
without  warrant  of  law  taken  trom  his  posses- 
sion, in  hia  absence,  by  a  third  person,  and  de- 
livered to  accused,  and  decedent  peaceably  re- 
f>ained  possession  thereof,  neither  accused  nor 
the  third  person  had  any  right  to  nse  force  in 
an  attempt  to  regain  possession,  and  accused 
pormiing  decedent  to  regain  possession  conld 
not  In  self-defense  kill  decedent;  the  Utter  not 
doing  any  act  that  wonid  create  in  accused's 
mind  a  reasonable  apprehension  of  death. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  |S  16&-163;  Dec.  Dig.  {  116.*] 

4.  CBIHINAL  IiAW    (I  814*)— BVIOBHCB— In- 
8TBUCnOIf8. 

Where  the  Issue  of  self-defense  is  not 
raised  nnder  the  evidence,  or  it  is  raised  so 
slightly  as  not  to  Justify  the  jury  to  rest  a 
verdict  thereon,  the  refusal  to  charge  on  self- 
defense  la  proper. 

(Ed  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  1821.  1833.  1839,  1660, 
18^,  1883,  1890.  1924,  1979-1985,  1987;  Dec 
Dig.  S  814.*] 

5.  Gbihirai.  Law  (|  S95*)— OoiminTAHOB— 
Absbhce  of  WIT»88. 

Where  there  was  evidence  that  decedent 
waa  unarmed  at  the  time  of  the  killing,  and  no 
testimony  that  he  made  any  demonstration 
against  sccused  ss  if  to  draw  a  weapon,  and 
witnesses  testified  to  threats  by  decMent  and 
communicated  to  accused,  the  refusal  of  a  con- 
tinuance on  the  ground  of  the  absence  of  a 
witness,  who  would  testify  to  aucb  threats  com- 
municated to  accused,  was  not  erroneous. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Ldn^Ctent  Dig.  ||  1811,  1323-1327;  Dec.  Dig. 

6.  Cbihiital  Law  (|  726*)— Iupbofkb  Re- 
iiabks  of  gourbbl. 

Where  counsel  for  accused  stated  In  the 
presence  of  the  jury  that  he  would  have  offer- 


ed a  witness  If  he  bad  not  known  of  the  con- 
viction of  the  witness,  made  after  the  court 
had  sustained  an  objection  to  the  state  intro- 
ducing the  witness,  the  remark  of  the  district 
attorney  that  the  witness  would  contradict  a 
witness  for  accused,  though  improper,  was  oc- 
casioned by  the  improper  remarks  of  accused'a 
counsel,  and  accused  could  not  complain. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1681;  Dec  Dig.  {  726.*] 

7.  WITHESBBS   <{  319*)— IlCPEACHUENT. 

Where  accused  testifieB  in  hie  own  behalf, 
he  assumes  the  character  of  a  witness  and  may 
be  contradicted,  discredited,  and  impeached  like 
any  other  witness,  except  that  a  statement 
made  while  under  arrest  cannot  be  introduced 
to  impeach  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S|  1087-1093;  Dec  Dig.  |  319.*] 

8.  Cbiunal  Law  <|  flS5*}— Tbial— Rbuabkb 

OV  GOUBT. 

Where  the  court  had  determined  not  to 
submit  the  issne  of  self-defense,  it  was  not 
improper  to  inform  counsel  for  accused,  aid- 
ing in  support  of  the  defense  of  self-defense, 
that  the  issue  would  not  be  submitted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1620-1523.  1627,  1585;  Dec 
Dig.  I  656.*] 

On  Motion  tor  Rehearing. 

9.  HoinciDi    (I   244*  )-SBUr-DEraKBB— De- 
fense OP  PBOPBBTT. 

Evidence  held  to  justify  a  finding  that  ac- 
cused knew  that  a  horse  belonged  to  decedent. 
BO  that  accused  pursuing  decedent  to  obtain 

Sosseseion  of  the  norse  conld  not  rely  on  self- 
efense;  decedent  not  doing  any  act  at  the 
time  of  the  killing  that  would  create  in  accus- 
ed's mind  a  reasonable  apprehension  of  death. 

[Ed.  Note^For  other  cases,  see  Homicide, 
Cent  Dig.  II  607-609;  Dee.  Dig.  |  244.*] 

Appeal  trom  District  Court,  Etoniton  Coun- 
ty; B.  H.  Gardner,  Jodge. 

Qteea  Bnrton  was  convicted  of  murder  In 
the  second  d^iee,  and  he  appeals.  Affirmed. 

Moore  ft  Sallas  and  Adams  &  Young,  all 
of  Crockett,  for  appellant  C  E.  Lane,  Asst 
Atty.  Oen.,  for  the  State. 

HARPER,  J.  AppeUant  was  indicted, 
charged  with  murder.  When  tried  he  was 
convicted  of  murder  in  the  second  degree, 
and  his  punishment  assessed  at  15  years  con- 
finement In  the  penitentiary. 

The  undisputed  evidence  wotild  show: 
That  deceased.  Nelson  Hathorne,  one  year 
lived  on  the  place  of  H.  W.  Moore.  That 
while  living  on  the  place  he  purchased  a 
horse;  Mr.  Moore  signing  the  note  as  se- 
curity. At  the  end  of  the  year  be  loft 
Moore's  place,  and  carried  the  horse  away 
with  him,  not  having  paid  the  note.  Mr. 
Moore  had  It  to  pay.  Some  time  after  pay- 
lug  the  note,  Mr.  Moore,  In  passing  Nelse 
Hathorne's  house,  saw  the  horse,  and  while 
Nelse  Hathorne  was  not  at  home  took  the 
horse  and  carried  It  away,  leaving  word  for 
Nelse  Hathorne  to  come  and  see  him  about 
the  matter.  Mr.  Moore  then  turned  the 
horse  over  to  appellant.  Green  Burton,  to 
keep  for  him  (Moore),  with  Instructions  to 
let  no  one  have  it  without  written  permls- 
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slon  from  him.  Nelse  Hattaorne  returned 
borne  and  found  appellant  In  possession  of 
tbe  horse,  and  on  the  night  of  the  homicide 
he  went  to  appellant's  home,  and  inquired 
for  appellant  and  the  horse,  and,  upon  being 
Informed  that  appellant  had  ridden  the  horse 
to  a  supper  at  Jackson  Randolph's,  deceased 
went  to  Randolph's,  took  the  saddle  off  the 
horse,  and  put  It  on  a  fence,  and  carried  the 
horse  away  with  him.  When  appellant  was 
informed  that  deceased  had  taken  the  horse, 
he  borrowed  a  horse  from  Buster  Sheridan 
to  return  to  his  home.  Before  leaving  Ran- 
dolph's, he  was  Informed  by  Tom  Bryant 
that  "Nelson  Hathorne  bad  got  the  horse, 
and  told  him  [Bryant]  to  tell  appellant  to  not 
let  that  horse  and  old  man  Moore  get  him 
[appellant]  killed."  He  says  he  was  also 
advised,  when  he  said  he  had  to  see  about 
the  horse,  "not  to  run  on  Nelse  the  way  he 
was  fixed,"  when  he  remarked:  "I  can't  help 
that  I  have  got  to  see  about  that  horse." 
Appellant  went  home,  when  he  said  be  asked 
a  negro  woman,  who  was  staying  there,  "Cor- 
rle,  how  long  has  it  been  since  Nelson  was 
here?"  and  she  replied  that  It  bad  not  been 
long,  and  said:  "Nelse  told  her  to  tell  ap- 
pellant to  be  damn  sure  not  to  let  that  horse 
and  old  man  Moore  get  him  killed."  Ap- 
pellant then  got  bis  gun,  loaded  it,  and  rode 
on  after  deceased,  and  be  tells  what  took 
place  In  the  following  language:  "I  overtook 
them  between  Uncle  Dick  King's  and  old 
lady  Adilene  Lovelady's,  and,  when  I  got  to 
them,  Nelson  spoke  to  me  and  said,  'Hey ! 
who  Is  that,  Oreen?'  bot  I  didn't  speak  until 
I  got  closer,  and  then  I  said,  'Man,  wliat  do 
you  mean  by  stealing  my  horse,  don't  you 
know  tliat  the  wblte  men  will  pot  you  in 
the  pen.'  And  be  said,  'You  had  better  be 
G- —  damn  sure  that  you  don't  let  old  man 
Moore  and  this  hqrse  get  you  killed.'  And 
I  said,  'He  Is  in  my  charge,  and  I  am  going 
to  have  him.'  And  he  said  that  he  would 
'die  and  go  to  hell  before  he  would  let  any- 
body have  bim,'  and  I  had  my  gun  this  way 
[indicating],  and  I  dashed  up,  and,  after  he 
said  that  be  would  die  and  go  to  hell  be- 
fore he  would  let  anybody  have  him,  I  said, 
'I  have  decided  about  the  same  thing,'  and 
I  cocked  the  gun,  and  he  said,  'Look  out  I' 
and  I  tbrowed  the  gun  over  that  way  and 
shot,  and  he  fell  to  my  right  and  to  his  left, 
and  said,  'O!' Green,  you  shot  me!'  and  then 
he  raised  up — I  said  he  fell,  but  be  squat- 
ted or  fell  or  something — and  he  raised  up 
immediately  and  then  fell  back  to  my  left 
and  bis  right,  and,  when  he  raised  up,  I 
started  to  sbopt  him  again,  but  he  fell  that 
way,  and  said,  'O,  Green,  you  have  killed 
me.'  And  I  said,  'No,  you  have  killed  your 
durn  self,*  and  then  he  groaned,  and  after 
that  he  rattled  sorter  like  a  hog  In  the 
throat,  and  everything  hushed  up,  and  he 
never  said  any  more." 

[1, 2]  1.  Under  this  testimony,  the  court 
declined  to  submit  the  Issue  of  self-defense. 
There  Is  no  motion  for  a  new  trial,  the  court 


having  stricken  it  from  the  record.  It  not 
having  been  filed  within  the  time  provided 
by  law.  Of  this  action  of  the  court  appel- 
lant complains  In  one  of  his  bills  of  excep- 
tion. Article  819  of  the  Code  of  Criminal 
Procedure  provides  that  a  new  trial  most  be 
applied  for  within  two  days  after  conviction, 
but  for  good  reasons  shown  the  court.  In 
cases  of  felony,  may  allow  the  application 
to  be  made  at  any  time  before  the  adjourn- 
ment of  the  term  at  which  conviction  was 
had.  This  article,  In  effect,  confides  to  the 
Judicial  discretion  of  the  trial  court  the  de- 
termination of  whether  applications  (or  new 
trial  made  after  the  expiration  of  two  days 
shall  be  permitted  to  be  filed,  and  the  exer- 
cise of  that  discretion  will  not  be  revised 
unless  it  has  been  abused.  White  v.  State. 
10  Tex.  App.  167;  Bullock  v.  State,  12  Tex. 
App.  42;  Smith  V.  State,  15  Tex.  App.  139; 
Hernandez  v.  State,  18  Tex.  App.  134,  51 
Am.  Rep.  295.  The  application  for  new  trial 
Is  not  sworn  to,  and  neither  is  there  any 
sworn  application  praying  for  permission  to 
file  It  The  district  attorney  filed  a  motion 
to  strike  It  from  tlie  record,  and  we  pre- 
sume the  court  heard  the  matter,  and,  as  no 
evidence  which  was  heard  on  this  hearing  is 
presented  to  us  by  bill  of  exception  or  other- 
wise, we  must  presume  that  the  court  in 
the  exercise  of  his  discretion,  did  not  act 
Improperly.  If  there  was  any  good  reason 
why  the  application  was  not  filed  within  the 
time  permitted  by  law,  and  reasons  why  the 
court  should  have  later  permitted  It  to  be 
filed,  evidence  of  that  fact  ought  to  have 
been  Introduced  and  presented  to  us  In  a 
bill  of  exception,  otherwise  we  cannot  re- 
view the  action  of  the  trial  court  To  do 
so  would  be  an  arbitrary  act  on  our  part 
[3, 4]  2.  In  the  sentence,  however,  notice 
of  appeal  was  entered  of  record  and  this 
brings  up  for  review  all  matters  presented 
by  bills  of  exception,  and  in  a  bill  is  present- 
ed the  Question  of  the  failure  of  the  court 
to  charge  on  self-defense,  and  failure  of  tbe 
court  to  give  a  special  charge  requested  by 
appellant.  In  the  special  charge  the  court 
was  requested  to  Instruct  the  Jury  that  ap- 
pellant bad  the  right  to  pursue  the  deceased 
In  an  effort  to  recover  possession  of  the 
horse,  and  bad  a  right  to  go  armed,  and  If 
deceased,  on  demand  for  the  horse  beli^ 
made,  made  a  hostile  demonstration,  defend- 
ant had  the  right  to  shoot  In  self-defense. 
If  deceased  had  stolen  the  horse  from  ap- 
pellant, there  Is  no  doubt  the  first  part  of 
this  charge  as  requested  by  appellant  should 
have  been  given.  But  was  deceased  prullty 
of  theft?  Under  tbe  evidence,  there  la  no 
doubt  that  deceased  was  the  owner  of  tbe 
horse,  and  Mr.  Moore  had,  without  warrant 
of  law,  taken  possession  of  the  horse  In  de- 
ceased's absence  and  delivered  It  to  appel- 
lant Deceased  would  not  have  had  the 
right  to  have  forcibly  taken  the  horse  away 
from  Mr.  Moore  or  appellant  but  be  would 
have  been  required  to  pursue  tbe  remedy  pro- 
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Wded  by  tew.  But,  baring  bided  bis  time 
and  again  pettceably  gained  possession  ot 
the  horse,  Mr.  Moore  nor  appellant  bad  an? 
right  to  use  force  in  an  attempt  to  again  gain 
possession  of  the  horse,  but  tbey  likewise 
must  proceed  In  a  lawful  way  to  do  so,  and 
not  undertake  to  repossess  themselves  of 
property  taken  under  a  claim  of  right  and 
ownership  by  force.  CalHcoatte  v.  State,  22 
S.  W.  1041.  Therefore  the  first  part  of  the 
charge  requested  should  not  bare  been  given. 
As  appellant  was  pursuing  the  deceased  for 
the  purpose  of  regaining  the  possession,  we 
do  not  think  his  testimony  raises  the  Issue 
that  at  the  time  he  fired  the  shot  deceased 
Iiad  done  or  was  doing  any  act  that  .would 
create  In  his  mind  a  reasonable  apprehension 
or  fear  of  death.  This  is  treating  the  ques- 
tion from  the  standpoint  of  the  evidence  of- 
fered In  behalf  of  the  defendant.  If  we  turn 
to  the  evidence  offered  by  the  state,  and 
view  the  question  of  whether  this  issue  was 
raised  under  all  the  evidence,  we  are  clearly 
of  the  opinion  that  the  Issue  is  not  rnlaed, 
or.  If  raised,  It  la  so  slightly  done  that  the 
failure  of  the  court  to  charge  thereon  would 
not  preset  reversible  error.  In  the  case  of 
Navarro  v.  State.  43  S.  W.  106,  Judge  Hurt, 
In  commenting  on  the  failure  of  the  court 
to  charge  on  self-defense  In  that  case,  says: 
*"Now,  If  the  court  had  submitted  manslaugh- 
ter or  self-defense,  is  it  at  all  reasonable 
that  an  honest  Jury  would  have  taken  either 
view  of  this  case,  resting  upon  such  a  shad- 
owy foundation  as  this?  We  think  not. 
Chief  Justice  Roberta,  in  Bishop  v.  State,  43 
Tex.  390,  says:  'When  the  evidence  tends 
sufficiently  to  the  establishment  of  a  defense 
or  mitigation  of  the  offense  charged  as  to 
reasonably  require  a  charge  as  applicable 
is  a  question  of  sound  judgment,  to  be  ex- 
ercised by  the  district  judge  In  the  first  in- 
stance, and  afterwards  by  the  Supreme  Court 
on  appeal.  If  Its  force  is  deemed  to  be  very 
weak,  trivial,  light,  and  Its  application  re- 
mote, the  court  Is  not  required  to  give  a 
charge  upon  It.' "  If  from  any  source  the 
issae  of  self-defense  Is  raised  In  this  case, 
it  la  flo  weak  and  trivial  that,  in  the  lan- 
guage of  Judge  Hnrt,  no  honest  jury  would 
bave  taken  such  view  of  this  case,  resting  as 
It  does  upon  such  shadowy  foundation.  For 
other  cases,  see  Buckley's  Digest,  8eIf-De- 
fense,  {  161. 

[S]  S.  The  court  overmied  an  application 
for  continuance.  The  appellant  stated  he 
expected  to  prove  by  Corrle  Hopkins  that 
on  the  night  of  the  homicide  deceased  had 
told  her  to  tell  appellant  "to  be  d — n  sure 
not  to  let  this  horse  and  Bud  Moore  get 
him  [appellant]  killed."  It  appears  that  this 
witness  had  been  subpcenaed  at  the  fall  term 
of  court,  and  attended,  when  the  case  was 
continued.  At  the  spring  term  when  this 
case  was  called  and  set  fbr  trial,  this  witness 
was  not  In  attendance  on  court,  and  no  ad- 
ditional process  was  issued.  On  the  day  of 
trial  she  did  not  attend,  but  came  right  after 


the  case  was  tried.  Her  affidavit  as  to  what 
she  would  testify  was  not  attached  to  the 
motion  for  new  trial.  Other  witnesses  tes- 
tify to  telling  the  appellant  the  same  facts 
the  same  night,  and,  as  appellant  does  not 
In  his  testimony  show  that  deceased  was ' 
at  the  time  doing  any  act  which  would  lead 
one  to  believe  that  deceased  was  going  to 
execute  the  threat,  if  threat  It  be  considered, 
we  cannot  say  the  court  erred  In  this  matter, 
viewed  In  the  light  of  the  testimony  adduced 
on  the  trial.  If  appellant  or  any  witness 
had  testified  that  at  the  time  or  just  prior 
to  the  shooting,  deceased  did  any  act  which 
would  in  the  light  of  this  statement  have 
led  appellant  to  believe  that  his  life  was  In 
dan;;er,  and  that  deceased  was  about  to 
draw  a  weapon,  If  other  witnesses  bad  not 
testified  to  the  same  facta,  there  might  be 
ground  for  complaint  But  the  evidence 
would  show  that  deceased  was  unarmed,  and 
no  witness  says  be  made  any  demonstration 
as  if  to  draw  a  weapon. 

[61  4.  The  appellant  testified  that  on  the 
night  of  the  homicide  Tom  Bryant  bad  told 
him  that  deceased  had  got  the  horse,  and  had 
told  blm,  Bryant,  to  tell  appellant  to  be  sure 
not  to  let  that  horse  and  old  man  Moore  get 
him  killed.  In  rebuttal  the  state  placed  Tom 
Bryant  on  the  stand,  when  the  appellant  ob- 
jected to  Bryant  being  permitted  to  testify 
on  the  ground  that  be  had  served  a  term  In 
the  penitentiary.  The  objection  was  sustain- 
ed, when  appellant's  counsel  remarked  la 
the  presence  of  the  jury  that  defendant 
would  have  offered  Bryant  as  a  witness  If  he 
bad  not  known  of  the  conviction.  The  dis- 
trict attorney  then  remarked  that  Bryant 
would  contradict  a  witness  for  the  defend- 
ant It  is  seen  that  the  remarlcs  were  brought 
about  by  the  Improper  remarks  of  defend- 
ant's counsel  first  which  remarks  could  only 
have  been  Intended  to  convey  to  the  Jury 
that  Bryant  would  testify  to  the  facts  as  de- 
,  tailed  by  defendant,  and  if  the  state,  to  off- 
set such  remarks,  also  made  improper  re- 
marks, defendant  cannot  complain,  having 
brought  about  the  occasion. 

[7]  5.  After  the  defendant  had  testified  as 
a  witness.  In  rebuttal  the  state  Introduced 
witnesses  who  testified  that  the  general  rep- 
utation of  defendant  In  the  community  where 
he  lived  was  bad.  This  was  objected  to  by 
appellant.  When  a  defendant  takes  the  wit- 
ness stand  to  testify  In  his  own  behalf,  be 
assumes  the  character  of  a  witness,  and  can 
t>e  contradicted,  discredited,  and  Impeached 
the  same  as  any  other  wttaesa.  except  that 
no  statement  made  while  under  arrest  can 
be  introduced  to  impeach  him.  Huffman  v. 
State,  28  Tex.  App.  177.  12  S.  W.  688;  HoUey 
V.  State,  39  Tex.  Or.  R.  301,  46  S.  W.  39; 
Morales  v.  State,  36  Tex.  Gr.  R.  234,  86  S. 
W.  435,  846. 

[S]  6.  While  appellant's  attorneys  were  ad- 
dressing the  jury,  they  were  arguing  that  de- 
fendant had  acted  In  self-defense.  The  court 
called  their  attontlon  to  the  fact  that  he 
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woald  not  submit  tbat  Isana.  If  the  Issue 
had  beoi  raised  by  the  evidence,  of  course 
the  remark  should  not  have  been  made,  and 
the  ^ure  of  the  court  to  charge  on  that  is- 
sue would  work  a  reversal;  but,  inasmuch 
as  we  have  held  that  the  court  did  not  err 
in  that  respect,  it  was  not  iipproper  for  the 
court  to  inform  counsel  be  would  not  submit 
the  Issue. 

This  disposes  of  all  the  bills  of  excep- 
tion in  the  tecord,  and  we  have  read  the 
charge  of  the  court.  It  fully  submits  the 
Issues  of  murder  in  the  first  and  second  de- 
grees, and  manslaughter.  The  jury  found  ap- 
pellant guilty  of  murder  in  the  second  de- 
gree, and  the  evidence  would  support  the 
finding.  The  only  serious  question  in  the 
case  Is,  does  the  evidence  raise  the  issue  of 
self-defense;  and,  having  decided  this  ad- 
versely to  appellant's  contention,  the  Judg- 
ment is  affirmed. 

On  Motion  for  Blearing. 

[9]  This  case  was  affirmed  at  a  former  day 
of  this  term,  and  appellant  has  filed  a  mo- 
tion for  rehearing  insisting  tbat  tbe  court 
erred  in  holding  that  tbe  trial  court  did  not 
err  in  foiling  to  submit  the  issue  of  self-de- 
fense. In  tbe  motion  for  rehearing  it  is  said 
that  we  were  in  error  In  holding  that  appel- 
lant had  no  1^1  right  to  the  horse,  in  that 
the  evidence  falls  to  show  tbat  defendant 
bad  any  knowledge  or  Information  that  de- 
ceased had  any  right  to  the  horse.  If  such 
was  the  record,  there  would  be  strength  in 
the  contention,  but  unfortunately  for  de- 
fendant the  record  does  disdose  that  he 
knew  It  was  deceased's  horse.  Lizzie  Fleeks, 
a  witness  for  the  state.  tesUfles  tliat,  when 
she  and  deceased  rode  up  to  appellant's 
house,  Corrle  Hopkbis,  who  was  keeping 
house  for  appellant,  told  deceased  that  ap- 
pellant was  over  at  BUI  Miller's,  and  that  he 
(appellant)  "must  be  riding  your  (deceased) 
horse."  Thus  it  is  shown  that  his  house- 
keeper knew  it  was  deceased's  horse.  The 
witness  further  says  that  after  deceased  got 
tbe  horse  he  gave  the  following  message  to 
Corrle  for  appellant:  "Yon  tell  Oreen  I  say 
don't  bother  my  horse  no  more,  for  It  is  my 
horse,  and  I  will  go  down  with  him."  Ap- 
pellant says  he  got  this  message  prior  to 
the  killing.  Oreen  Lovdady,  a  witness  for 
defendant,  testified:  "Decreed  was  tolling 
me  that  he  owed  Ht.  Moore  for  the  horse, 
and  that  Green  Burttm  and  Corrle  Hopkins 
was  telling  Ilea  to  Mr.  Moore,  and  Mr.  Moore 
was  telling  them  to  get  the  horse  and  bring 
it  to  him."  Defentent  himself,  when  asked 
"what  horse  did  yon  ride — Nelson's  horse?" 
testifled:  '^reckon  it  was  his  horse.  ^  •  •  • 
I  understand  that  Nelson  Ebithome'had  pos- 
session of  that  horse  prior  to  that  time  I 
bad  seen  him  riding  the  hone.  I  recognized 
the  horse  as  being  the  horse  that  Nelson  had 
formerly  used."    He  says  tbat  Corrle  told 


blm  tbat  Ntiaon  (deceasedD  bad  said  for  bim 
to  **teil  him  that  he  had  got  bis  horse."  He 
says  that  Tom  Bryant  and  others  informed 
him  that  Nelson  had  gotten  the  horse,  and 
left  him  word  not  to  bother  tbe  horse  or  there 
would  be  trouble.  The  record  as  a  whole 
conclusively  proves  that  appellant  knew  that 
the  horse  belonged  to  Nelson  Hathome,  tbe 
deceased,  and,  this  being  true^  the  motiai 
for  rehearing  Is  overruled. 

DAVIDSON,  P.  J.,  not  sitting. 


BBOWN  T.  ^ATB. 

(Odnrt  of  Criminal  Appeals  of  Texts.  Uty 
1, 1912.   On  Motion  for  Bebear- 
ing,  June  6,  1912.) 

1.  GBminAi.  L&w  (|  1169*)— Afpbal— GOH- 

CLUBIVENBSS  Or  VEEDICT. 

If  the  evidence  conflicts  bo  that  a  con- 
viction  or  acquittal  would  be  sustained  if  tbe 
jury  believed  tlie  evidence,  the  appellate  cooit 
cannot  disturb  a  verdict  of  con^ctfon. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8074-3088;  De&  Dig.  1 
1159.*] 

2.  Witnesses  (1  837*)— lUFKumiain-^&o- 

OUSEU. 

In  a  prosecution  for  bog  theft,  the  state 
could  show  by  accused  that  be  bad  been  in- 
dicted for  cattle  theft  and  for  illegally  mark- 
ing a  cow,  the  court  faavine  charged  that  the 
evidence  was  admissible  solely  for  impeacbinc 
accused's  credibility  as  a  witness,  and  could  not 
be  conaidered  as  snbstantiTe  evidence  to  pron 
guilt. 

[Ed.  Note.— For  other  cases,  see  WitnessM^ 
Cent.  Dig.  H  1113, 1129-1132,  Il40-U42, 114&- 
U48;  Dec.  Dig.  !  337.*] 

On  Motion  for  ISebearfng. 
S.  Labobnt  (I  06*)— StrmciKKor  of  Bn- 

DSHCB. 

Evidence,  in  ■  prosecndon  (or  hog  theft, 
held  to  sustain  a  conviction. 

CEkl.  Note.— For  other  cases,  see  Xarecayf 
Cent  IMg.  IS  136-160;  Dec.  Dig.  |  65.*] 

4.  Larceny  (|  40*)— Timb  or  OnxNSE— Yisi- 

ANCE. 

It  Is  proper  to  charge,  in  a  prosecvtioB 
for  bog  theft,  that  tbe  Jury  riiotda  convict  if 
they  believed  tbe  offense  was  committed  at  anj 
time  within  the  period  of  limitations  before  tbe 
filing  of  the  Indictment  though  not  conuaitted 
on  or  about  the  date  charged  therein. 

[Ed.  Note.— For  other  cases,  see  ImkuJi 
Cent  Dig.  S  104;  Dec.  Dig.  1  40.*] 

Appeal  from  District  Court,  Hardin  CoOD- 
ty;  L.  B.  Hlgbtower,  Judge. 

Tom  Brown  was  convicted  of  hog  theft, 
and  he  appeals.  Affirmed. 

Joo.  L.  LltUe,  of  ^nntce,  for  anwllant 
a  E.  Lane.  Asst  Atty.  Oen.,  for  the  SUta 

PBENDEBOAST,  J.  The  appelant  wu 
indicted,  tried,  and  ctmvlcted  of  bog  theft, 
and  hlB  punishment  fixed  at  three  years  la 
the  penitentiary. 

The  appellant  In  hit  motion  for  new  tiisl 
and  brief,  <dalms  that  the  verdict  Is  contiary 
to  the  law  and  evidence  and  without  evi- 


*Por  oUisr  cases  see  same  topic  and  seoUon  NUMBER  In  Deo.  Dig.  *  Am.  Dig-  Key  No.  Series  ft  Rsp'r  InduM 
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dence  to  support  It  We  bare  carefully  gone 
over  and  considered  the  statement  of  facta. 
If  tlie  state's  witnesses  are  to  be  believed — 
and  evidently  they  were  by  the  Jury  and  tri- 
al Judge — ^the  evidence  is  ample  and  clear 
to  sostain  the  conviction.  If  the  Jury  had 
believed  the  appellant  and  hto  witnesses, 
they  should  have  acquitted  him. 

[1}  Under  such  circumstances,  the  Jury 
and  the  court  below  being  by  law  made  the 
Judges  of  the  credibility  of  the  witnesses  and 
the  weight  to  be  given  to  their  t^tlmony. 
this  court  cannot  disturb  the  verdict  It  is 
unnecessary  and  would  serve  uq  useful  pur- 
pose to  give  the' testimony  in  this  case. 

Appellant  complains  of  the  charge  of  the 
court  as  follows:  "The  court  erred  in  his 
general  charge  to  the  Jury  wherein  he  cliarg- 
es:  'Now,  if  from  the  evidence  you  are  sat- 
isfied, beyond  a  reasonable  doubt  that  the 
defendant,  Tom  Brown,  In  the  county  of 
Hardin  and  state  of  Texas,  at  any  time 
within  five  years  next  before  the  6th  day  of 
April,  1911,  which  is  the  date  of  the  filing 
of  the  indictment  in  this  case  fraudulently 
took  from  the  possession  of  the  said  Tom 
Cravey  the  hog  mentioned  in  the  indlcbmttit' 
etc.  Because  said  charge  Is  misleading  and 
ia  opCT  the  weight  of  the  evidence,  'the  hog 
mentioned  In  the  Indictment'  was  not  dead  in 
the  Duath  of  January,  1910,  and  the  evi- 
dence shows  tlkat  Tom  Cravey  had  the  hogs 
in  the  pen  In  January,  1910,  and  turned  16 
head  out  at  that  tlnw^  and  this  Indictment  is 
for  fclllihg  1  of  tha  16."  The  Indictment  was 
found  April  8^  1911.  It  diarged  the  theft  on 
or  about  Febmair  16,  1910:  The  charge  of 
the  Gonrt  above  oomidalzied  ot  la  strictly  In 
accordance  with  the  evidence  and  the  law 
and  Is  not  subject  to  the  crlttdsma  made 
against  It.  even  tf  we  could  cmisider  It  at 
all.  "Betg  T.  Stat^  142  8.  W.  884,  and  Ryan 
T.  State,  142  8.  W.  878. 

[i]  The  next  oompIfUnt  <tf  appellant  is 
tliat  while  he  was  a  witness  In  his  belialf, 
be  was  required  to  answw  questions  by  the 
state  showing  that  ther^ttfore  he  had  been 
Indicted  for  cattle  theft  and  for  illegally 
marking  a  cow.  Tbe  court  properly  cbaised 
the  Jury  that  this  testimony  was  introduced 
solely  for  the  purpose  ot  Impeaching  the 
credibility  of  the  dtfendant  as  a  witness, 
and  conld  not  be  oraddered  as  criminative 
testimony  In  this  case.  No  objection  was 
made  to  this  charge.  Tbe  court  properly 
permitted  the  state  to  ask  and  the  defendant 
to  answer  the  questions.  Branch's  Crim. 
Law,  I  868. 

Tbe  only  other  ground  urged  by  appellant 
is  that:  "The  evidence  shows  that  on  the 
15th  day  of  February,  1911  (he  means  Feb- 
ruary 15.  1910),  the  date  alleged  In  the  In- 
dictment, the  defendant  was  working  at  tbe 
sawmill  and  was  not  at  home  during  the 
day.  See  Exhibits  O  and  B.  Reference  Is 
here  made  to  the  exhibits  hereto  attached 
and  made  a  part  of  this  motion.*'  It  seems 


that  to  this  motion  are  attached  three  af- 
fidavits, one  showing  that  the  books  of  a  cer- 
tain lumber  company  show  that  one  Will 
Floyd  worked  as  a  hand  therein  from  Febru- 
ary 1,  1910,  to  February  25th,  Inclusive,  ex- 
cept that  he  did  not  work  on  the  6th,  11th, 
13th.  17th,  20th,  and  24th.  The  other  two 
afiBdavits  are  to  tbe  effect  that  the  books  of 
a  certain  lumber  cttnpany  show  that  Tom 
Brown  worked  for  said  company  from  the 
1st  to  the  28th  of  February,  1910,  except  on 
tbe  6th,  18th,  17th,  20th,  27th,  and  28tb  and 
only  part  of  some  other  days  during  said 
month.  There  is  nothing  whatever  In  the 
record  to  show  that  any  of  this  evidence  was 
newly,  discovered  evidence  under  the  law, 
and  the  court  did  not  err  In  not  granting  a 
new  trial  on  thia  ground.  Gray  v.  State,  144 
S.  W.  284. 

The  Judgment  will  therefore  be  affirmed. 

On  Motion  for  Rehearing. 

[S]  Appellant  earnestly  Insists  In  bis  mo- 
tion for  rehearing,  that  the  evidence  in  this 
case  shows  conduBlvdy  that  tbe  bog  clurged 
to  have  been  stolen  was  in  the  possession  of 
tbe  allied  owner  In  January,  1910,  and  tliat 
the  hog  the  state's  witnesses  testified  appe- 
lant killed  was  UUed  in  1908,  befon  the 
state's  chief  witness  Will  Floyd  went  to  work 
at  Yoth,  and  hence  could  not  have  been  tbe 
bog  that  was  killed  by  appellant  on  or  abont 
February  16,  1910:  In  otba*  words,  be  dalms 
that  tbe  evldoice  conclusively  shows  that  ap- 
pellant killed  a  hog  In  1908.  and  did  not  kUl 
oaio  tm  or  abont  February  16*  ISIO,  and 
therefore  the  hog  he  killed  In  1906  could  not 
have  bem  tbe  bog  of  tbe  aU^ed  owner  who 
was  in  posseasitm  thereof,  and  bis  bog  was 
alive  in  January,  1910:  Of  course,  if  the 
evidence  so  showed  as  Claimed  by  appellant, 
then  this  conviction  should  not  stand. 

We  have  again  carefully  gone,  over  the  ev- 
idence in  this  case.  The  evidence  satisfies 
even  us,  as  detailed  by  this  record,  and  we 
think  a  preponderance  of  It  shows  that  the 
hog  of  the  alleged  owner  was  stolm  from 
him  by  appellant  on  or  abont  February  16. 
1910,  and  that  neither  that  hog  nor  any  oth- 
er of  tbe  said  alleged  owner  was  stolen  or 
killed  by  appellant  In  1008,  before  said  wit- 
ness Floyd  went  to  Yoth  In  1008. 

The  testimony  of  tbe  state's  witness  Will 
Floyd,  after  showing  that  he  knew  appellant 
and  that  appellant  was  charged  with  the 
liieft  of  the  hog  of  Mr.  Cravey,  the  alleged 
owner,  on  or  about  February  15,  1910.  said: 
"I  saw  him  (appellant)  on  or  about  that  time 
with  a  hog.  At  the  time  I  was  standing  on 
A.  D.  McFarland's  gallery.  Those  on  the 
gallery  at  the  time  was  Just  me  and  McFar- 
land  and  his  family.  Tom  Brown  was  drag- 
ging a  hog  then,  and  he  was  going  up  to  his 
house,  going  that  way,  up  to  his  house-  I 
saw  him  after  that  at  hia  house.  I  went  to 
his  house.  The  way  I  come  to  go  to  bis 
house  was  be  sent  for  me  to  clean  a  hog. 
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Tbe  color  of  that  hog  was  black.  It  was  a 
sow  about  S  years  old,  looked  to  be."  Then 
the  witness  gives  the  mark  of  the  bog,  and 
continuing  said:  "That  was  Tom  Cravey's 
mark.  I  know  Mr.  Cravey's  mark.  I  clean- 
ed that  hog.  Tom  Brown  did  not  help  me 
clean  the  hog.  He  didn't  do  anything,  bnt 
went  ofT  again ;  but  I  do  not  know  what 
he  went  after,  as  be  di^  not  tell  me  what  he 
went  after,  and  he  did  not  come  back  while 
I  was  there.  I  cleaned  this  hog  right  back 
of  Tom  Brown's  house.  That  was  on  or 
about  the  15th  day  of  February,  1910."  This 
la  In  full  the  substance  of  said  witness'  tes- 
timony on  direct  examination.  Then  follows 
a  long  cross-examination  of  nearly  six  pages 
of  typewritten  matter.  The  attempt  In  this 
cross-examination  is  made  to  show  that  this 
witness  is  mistaken  as  to  the  time  of  the 
killing  of  this  hog,  but  that  it  was  more 
than  two  years  before  the  time  alleged  in 
the  indictment  and  sworn  to  by  him  on  falB 
direct  examination,  and  was  before  he  went 
to  work  at  Voth.  Where  Voth  is  with  ref- 
erence to  Tom  Brown's  is  not  made  to  ap- 
pear anywhere  in  this  record.  So  far  as  the 
record  shows,  and  we  know.  It  may  have 
been  within  a  stone's  throw  of  Tom  Brown's 
house.  However,  we  presume  that  It  must 
have  been  some  town  some  miles  off  from 
tbe  location  of  Tom  Brown's.  But  whether 
that  Is  true  or  not,  and  while  the  witness  Is 
somewhat  mixed  as  to  dates  on  his  cross-ex- 
amination. In  the  main  he  shows  that  It  was 
not  in  1908  before  be  went  to  Voth  that  Tom 
Brown  killed  this  hog  which  he  dressed,  but 
that  It  was  after  he  came  back  from  Voth 
and  was  on  or  about  February  15,  1910. 

Tbe  testimony  of  Primus  McDonold,  the 
state's  next  witness,  corroborates  WIU  Floyd 
amply  and  foUy  ob  to  the  time  and  the  Iden- 
tity of  the  hog. 

The  next  state's  witness  was  Tom  Cravey, 
the  alleged  owner  of  this  stolen  bog.  By 
hlfi  testimony  he  shows  that  he  knew  tlie  ap- 
pellant and  lived  in  about  2%  miles  from  him 
CD  Febmary  15,  1910 ;  that  on  or  about  that 
date  be  lost  one  bog— a  large  Mack  sow 
about  tiiree  yearn  old.  The  description  he 
gives  of  this  bog.  Its  else,  color,  age,  and 
mark,  corresponds  fully  and  sabstanttaily  to 
tbe  description  of  tbe  bog  described  by  said 
witness  Floyd.  He  sbows  that  ia  January, 
iSlO,  be  bad  this  bog  with  some  IS  others  up 
and  turned  tbem  out  on  the  range  at  tbat 
time;  that  he  lost  aU  of  tbem.  On  cross^ 
examination  be  shows  that,  from  tbe  investi- 
gation  he  made  at  tbe  time  when  he  beard 
about  the  appellant  having  had  Floyd  to 
dress  said  bog  for  him,  be  was  satisfied  that 
that  was  bis  bog,  the  three  year  ol^  black 
sow  as  described  In  lits  mark,  by  tbe  witness 
Floyd. 

Appellant  tb^  by  tils  witness  Heck  Ar- 
lino,  showed  that  he  came  to  Hardin  county 
with  said  state's  witness  Eloyd  about  Jane 
or  July,  1907*  and  that  Floyd  tboa  stayed 


with  him  about  two  or  three  montlis.  Fran 
there  he  went  to  McFarland's  and  stayed  at 
McFarland's  some  two  to  four  months.  Then 
went  to  Voth,  and  stayed  at  Voth  about  18 
months  or  two  years;  that  he  came  back 
from  Voth  about  two  years  thereafter  to  Mc- 
Farland's, and  had  been  living  at  McFtx- 
land's  ever  since.  To  take  the  testimony  of 
this  witness,  It  shows  that  he  went  from 
Farland's  about  December,  1007,  to  Voth 
and  stayed  at  Voth,  say,  full  two  years, 
thence  back  to  McFarland's.  and  that  un- 
questionably put  him  bad£  at  McFariaitd's 
not  later  than  December,  1909,  and  as  he 
stayed  there  from  that  time  on  up  to  the 
time  of  the  trial  of  this  case,  which  occur- 
red In  September,  1911,  he  must  have  beoi 
at  McFarland's  In  January  and  February, 
1910,  as  he  testified  and  claimed.  This 
would  show  clearly  and  ooncluslvely  that  be 
was  at  McFarland's  in  Febmary,  1910,  when 
this  hog  was  Btolra,  and  was  not  at  Votb. 

The  defendant's  next  witness,  tbe  said  A. 
D.  McFarland  with  whom  the  said  state's 
witness  Floyd  Is  sliown  to  b&ve  stayed,  tes-  i 
tlfled  for  appellant  that  the  black  hog  that 
was  killed  and  dragged  by  his  house  when 
he  and  Will  Floyd  saw  It  was  In  1806,  and 
not  in  1910;  but  be  could  not  be  positive 
about  dates,  and  attempted  to  fix  it  name 
trade  be  nude  and  deed  he  got  that  year, 
but  on  cross-ezaminatton  he  states  that  tbe 
day  before  tbe  trial  be  told  tbe  district  at-  • 
tomey  in  the  presence  and  hearing  <rf  several 
persons  wliose  names  were  called  to  Um: 
"That  that  bog  was  dmg  by  that  house  (his 
bouse)  there  at  tbe  time  Will  Floyd  went  np 
there  and  helped  clean  It  this  last  Febnary 
was  a  year        which  was  February,  1910.  , 
Wtil,  I  believe  I  said  something  to  you  aboot 
that  Yes,  I  ronember  speaking  that;  I  re- 
member teUing  you  that  now."  Then  on  re- 
direct examination  by  tbe  defendant  this  wifr 
ness  further  said:  "Now,  with  'refferenoe  to 
this  conversation  in  there  and  what  I  told  ! 
Mr.  Mamj  (the  district  attorn^)  and  how  ' 
come  me  to  tell  blm  those  dates;  well.  Mr. 
Uanry,  is  ri|^t  dbout  that  As  I  told  you  law-  ! 
yers  before,  my  rememberance  Is  mighty  j 
Abort   I  can't  recollect  nothing  hardly,  bnt 
when  a  thing  Is  brought  to  my  mind  I  canM- 
member,  bnt  I  can't  recollect  anything;  my  i 
rememberance  is  awful  short    Tes,  he  is 
right  about  what  be  said,  aftcv  be  spoke 
abont  it,  ho  la  right  about  it;  but  my  re- 
memberance is  so  short  I  can  hardly  reman* 
her." 

Appeltents  wife  then  testified  for  him  and  ' 
denied  that  wm  Floyd  bad  ever  gone  to  bis 
house  and  helped  dean  any  hog.  Then  Bp- 
pellant  himself  testified  denying  tbe  tbtft 
of  this  b(«  and  that  Will  Floyd  bad  ever  at 
any  time  cleaned  a  bog  tor  bim  or  Iielped 
clean  a  hog;  but  he  testified  that  on  De- 
cember 24,  1907,  he  sold  said  Floyd  one-bait 
of  a  hog.  DvCT  the  appellant  himself  by  his 
testimony  shows  that  tie  tiad  known  wtSA 
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Floyd  over  four  years;  tbat  wben  be  first 
came  there  In  the  latter  part  of  Jaly  four 
years  before,  he  lived  at  Heck  ArUno's,  his 
aald  witness,  two  or  three  months.  From 
Heck's  he  went  to  McFarland's  and  stayed 
two  or  three  months;  then  went  to  Yoth 
and  stayed  nearly  two  years;  then  came  back 
from  Voth  to  McFarland'&  Clearly,  by  his 
own  testimony,  be  puts  this  witness  back  at 
McFarland's  In  the  latter  part  of  the  year 
1909,  and  shows  that  be,  said  witness,  was 
at  McFarland's  lu  February,  1910. 

The  state,  in  rebuttal,  proved  by  said  wit- 
ness Floyd  that  be  did  not  on  December  24, 
1907,  or  at  any  other  time,  buy  a  half  of  a 
hog  from  appellant 

[4]  The  testimony,  in  our  oplnloA,  Is  clear- 
ly against  appellant's  conteuUon  from  any 
viewpoint  It  Is  the  general.  If  not  the  uni- 
versal, practice,  and  always  approved  by  this 
court,  for  the  court  In  bis  charge  to  tell  the 
Jury  In  effect  that  If  they  believe  the  offense 
was  committed  by  the  accused  at  any  time 
within  the  period  of  limitation  before  the 
date  of  the  filing  of  the  indictment  to  find 
tbe  aoeosed  gollty.  In  other  words,  not  to 
limit  tbe  time  of  tbe  commission  of  the  of- 
fense to  the  date  or  on  or  about  the  date 
charged  in  the  indictment  to  have  beoi  com- 
mitted, and  the  court  did  not  err  In  so 
cbarglDg  In  this  case. 

The  motion  for  rehearing  te  overmled. 


RIPPETOB  V.  STATE. 

{Court  of  CrimiDal  Appeals  of  Texas.   May  22, 
1912.  Refieariog  Denied  June  19, 
1912.) 

1.  CaiiciNAL  IiAw  (S  1124*)— Ruunoa  on 
EviDRNCB— Review— Bill  or  Exceptions. 

la  the  abaence  of  bills  of  exception  iavolr- 
ing  the  introduction  of  teBtimony,  the  court  on 
appeal  will  not  consider  grounds  in  the  motion 
for  new  trial  relating  to  rulings  on  teatimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ijbw,  Cent  Dig.  S8  2946-2948;  Dec  Dig.  | 
1124.*] 

2.  Cbiminai.  Law  (|  1090*)— Denial  or  Con- 
TiNUANCi)—- Review— Bill  or  Exceptions. 

Where  tbe  record  on  appeal  containa  no 
motioD  for  a  continuance,  or  bill  of  exceptions 
resemd  to  the  denial  of  a  continuance,  the 
mling  is  not  reviewable  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I*w,  Cent  Dig.  SS  2653,  2T89,  2803-2827,  2927, 
2028,  2948,  3204;   Dec.  Dig.  i  1090.*] 

3.  Cbiicinal  Law  (S  1064*)— Motion  fob 
New  Tbial— Gbouhds— Instbdctions—Ex- 
ceftxons. 

A  motion  for  a  new  trial  complaining  of 
instructions  "because  the  court  erred  in"  euu- 
merated  jparagrapbs  "of  his  main  charge  to  the 
Jury,"  without  pointing  out  any  error,  is  too 
general  to  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Irfg^^Cent  Dig.  H  2076-2684;  Dec.  Dig.  | 

4.  Cbihinal  Law  (|  8^*)~-Reuabe8  or  Tbi- 

AL  JdDOE— CoEaciHG  VERDICT. 

The  remarks  of  the  court  to  the  Jury,  aft- 
er tbey  had  retired  and  deliberated  for  about 


24  hours,  and  reported  that  tbey  could  not 
agree  and  Halting  for  a  discharge,  that  the  case 
had  to  be  settled  by  some  12  men,  that  the 
court  did  not  know  of  any  12  men  who  could 
do  the  work  better  than  the  Jury,  that  the  ju- 
ry could  settle  the  case  and  ou^ht  to  do  so, 
that  the  court  would  hold  session  until  the 
business  was  disposed  of,  and  that  the  jury 
should  retire  and  consider  a  verdict  were  not 
objectionable  aa  coercing  a  verdict. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2069;  Dec.  Dig.  {  865.*] 

Appeal  from  District  Court,  Foard  Coun- 
ty; S.  P.  Huff.  Judge. 

J.  P.  Rlppetoe  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Affirmed. 

3.  L.  Lackey,  of  Wellington,  and  H.  A.  Al- 
len, and  R.  E.  Taylor,  both  of  Henrietta,  for 
appelant  O.  B.  Lane,  Asst  Att7<  Gen.,  for 
the  State.  ' 

HARPER,  J.  Appelant  vas  Indicted  by 
the  grand  jnry  of  Oolllngswortb  comity, 
charged  with  the.  ofFemw  of  murder.  The 
venne  was  changed  to  Foard  connty,  and 
when  tried  he  was  found  gaUty  of  manr 
slaughter  and  his  ptmishmftnt  assessed  at 
five  years*  confinement  in  the  penitentiary. 

The  facts  would  show  that  a  petition  was 
being  gotten  up  to  open  a  road  along  the 
line  of  a  pasture  leased  by  deceased.  Earnest 
Oa/den,  and  another,  and  the  appellant  was 
Interested  In  getting  the  road  opened,  while 
deceased  was  opposing  It  Some  feeling 
grew  ont  of  the  matter,  and  on  the  evening 
before  the  killing,  deceased  learning  tiiat  ap- 
pellant bad  gone  to  the  town  of  Wellli^on, 
he  asked  Loter  to  go  with  him  to  town  to 
see  appellant  It  appears  that  deceased  had 
told  Loter  something  In  regard  to  tbe  theft 
of  some  yearlings  that  appellant  was  alleg- 
ed to  have  said  In  regard  to  Loter.  When 
deceased  and  Loter  arrived  in  Wellington, 
they  went  into  a  store,  where  they  saw  ap* 
pellant,  and.  getting  in  there,  some  words 
passed  between  appellant  and  deceased,  when 
deceased  grabbed  or  grabbed  at  appellant's 
collar.  Tbe  storekeeper  told  them  tbey  could 
not  fight  in  there,  but  told  them  there  was  an 
80-foot  street  in  front  or  a  l>ack  lot  behind 
the  store.  Appellant  and  deceased  went  to 
the  rear  of  the  store,  where  more  angry 
words  were  passed,  when  appellant  told  de> 
ceased  be  was  not  armed  and  was  not  able 
to  fight  him;  it  appearing  that  deceased  was 
a  much  stronger  and  some  larger  man  than 
appellant  Deceased  told  appellant  to  go  and 
arm  himself,  and  appellant  left  and  tried  to 
borrow  a  weapon;  but,  falling,  he  went  home. 
They  did  not  meet  any  more  that  afternoon, 
but  Loter,  Lem  Bartlett  and  deceased  later 
also  went  home,  and  Loter  and  Bartlett  say 
that,  after  talking  with  deceased,  he  agreed 
to  drop  the  matter,  and  Bartlett  says  be  told 
appellant  that  evening  "that  Earnest  {de- 
ceased) said  he  did  not  intend  to  mention  It 
any  more,  and  was  going  to  treat  him  all 
right,  and.  waa  goliw  to  be  friendly  with  him 
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and  diop  the  matter."  That  appellant  re- 
plied, "That  ia  more  than  I  can  aay  tax 
Earnest" 

J.  W.  Slngley  and  Bob  Armstrong  say  that 
the  next  morning  they  and  deceased  started 
to  Ed  Bmall'B  to  go  wolf  hunting,  having 
with  them  six  or  seven  Bttg  honnda,  or  wolf 
dogs;  that  deceased  had  on  no  coat,  bat  had 
what  Is  known  as  a  "Jumper";  that  he  had 
no  arms  of  any  kind;  that  In  going  to  Small's 
they  would  pass  right  down  by  appellant's 
fence,  and  they  saw  appellant  inside  of  the 
indosore  leading  his  horse  and  apparently 
fixing  hl8  fence.  Slngley  thea  depicts  the 
scene  of  the  killing  as  follows:  "At  the  time 
we  three  rode  by  the  place  where  the  de- 
fendant was,  Armstrong  was  the  closest  one 
of  us  to  the  fence,  and  he  was  the  nearest 
one  of  us  to  the  defendant,  Rlppetoe.  I 
think  I  was  next  to  Armstrong,  riding  In 
the  middle,  and  Oayden  was  on  next  to  me. 
We  three  were  riding  abreast,  and  I  think 
that  ia  the  way  we  were;  but  I  am  not  posi- 
tive as  to  that  When  we  three  got  up  even 
with  the  defendant,  Blppetoe,  the  defendant 
said:  'Good  morning,  Mi.  Slngley.  Good 
morning,  Mr.  Armstrong.*  He  did  not  say 
anything  to  Gayden.  Armstrong  and  I  both 
replied  to  that  by  saying,  'Good  morning, 
Rlppetoe.'  Nothing  else  was  said  by  us  at 
that  time.  After  that  Gayden  said,  'Good 
morning,'  and  Rlppetoe  replied,  'Good  morn- 
ing.' Then  Rlppetoe  said,  "What  about  our 
little  trouble?'  and  Gayden  said,  'What  trou- 
ble?* and  Rlppetoe  replied,  *Our  trouble  of 
yesterday  and  before.'  At  the  time  this  con- 
versation was  had,  Rlppetoe  was  right  over 
Inside  of  his  gate,  and  I  think  we  were  a 
little  north  of  him,  maybe  five  or  six  feet 
north  of  him  at  that  time.  I  know  I  sorter 
turned  my  horse  around.  At  the  time  we 
first  spoke  to  him,  we  were  about  even  with 
him,  and  we  continued  to  ride  on  north;  and 
at  the  time  he  spoke  to  Gayden  about  that 
'little  trouble'  we  three  were  continuing  to 
ride  on  north  down  the  road.  After  the  re- 
mark was  made  by  Rlppetoe,  the  defendant 
about  the  trouble  of  yesterday  and  the  day 
before,  Gayden  got  down,  or  rather  he  just 
pulled  back  his  horse,  turned  his  horse  beck 
around,  and  I  kinder  turned  my  horse,  and 
then  Gayden  got  down  off  his  horse.  At  the 
time  Gayden  got  down  off  his  horse,  I  sup- 
pose he  was  about  12  feet  from  the  defend- 
ant Rlppetoe,  and  Rlppetoe  wis  about  east 
of  Gayden  at  that  time.  As  nearly  as  I 
ooold  guess  it  they  were  12  feet  apart  at 
that  time.  Rlppetoe  was  on  the  east  side 
of  the  fence,  and  Gayden  was  on  the  west 
side  of  the  fence;  Gayden  being  out  in  the 
road.  Gayden  said  for  Rlppetoe  to  come  out 
there  in  the  road  If  he  wanted  to  settle  any- 
thing, and  Rlppetoe  said,  'I  won't  do  It'  Rlp- 
petoe then  said:  'Get  your  gun.  I  have  got 
mine.'  Gayden  replied,  *I  have  got  no  gun.' 
Gayden  had  cm  a  ducking  Jumper,  and  he 
pulled  it  Dp  tbli  way  (witneBs  Indlcatea  bow 


Gayden  did),  and  tbcn  be  tnmed  around 
this  way  (indicates  how  Oaydai  tnmed), 
and  Mid,  *See,  I  have  not  got  a  gun.*  VTben 
Oayden  tamed  anmnd  that  way»  he  stopped 
right  stUl,  and  atood  thera  Gaydea  wis 
over  this  way  (indicatliv  where  Oayden  was 
standing),  and  Riiq^etoe  sorter  tnmed  aroond 
to  hlfl  r^ht  and  nude  a  couple  of  Aort 
steps,  and  I  seen  him  pall  sometbine  ont, 
and  as  weH  as  I  remember  he  pulled  it  out 
with  botti  hand»— polled  It  op  aort^  with 
both  hands.  It  was  a  gun  he  palled  up; 
that  is,  a  pistol.  Blppetoe  then  eodced  the 
pistol  and  took  aim,  and  then  pushed  it  oat 
like  this  (witness  indicatee  with  his  hands 
that  the  def^dant  pushed  the  gnn  fwward), 
pushed  it  towards  Oayd^,  looked  like  tt 
shook  a  little,  and  immediately  fired.  Oay- 
den then  turned  and  ran  right  north,  the 
way  we  were  going.  While  Gaydea  was 
running,  Rlppetoe  had  the  gun,  and  he  aimed 
It  and  shot  again;  that  Is,  cocked  It  and  shot 
again.  •  •  *  The  morning  of  the  shoot- 
ing, Earnest  Gayden,  the  deceased,  had  on 
a  'roundabout'  a  sort  of  Jumper  over  his 
undershirt  Immediately  before  the  first 
shot  was  fired,  the  deceased,  Gayden,  was 
standing  right  still.  He  was  In  plain  view 
of  me,  and  I  could  see  him  plainly.  Earnest 
Gayden  did  not  have  a  gun  that  moraing." 
Bob  Armstrong  corroborates  Singlear  In  all 
material  particulars. 

Defendant  says:  "They  rode  up  tolerably 
close  to  me,  and  I  spoke  to  Mr.  Slngley  and 
Mr.  Armstrong,  saying,  'Good  mornloe,'  to 
them  and  calling  their  names.  Mr.  Ga^'den 
then  Bald,  'Good  morning,  Mr.  Rlppetoe,' 
and  I  said,  'Good  morning,  Earnest*  Then 
Gayden  daid,  'How  do  you  feel  this  morn- 
ing?' And  I  said,  'I  feel  all  rl^t'  Then 
Gayden  said,  'Do  yon  feel  lucky?*  He  spoke 
that  in  a  loud  tone  of  voice.  I  then  said, 
'What  about  our  little  trouble?  and  he  said, 
'What  trouble?'  and  I  said,  'Our  litUe  trou- 
ble of  yesterday  and  before.'  Gayden  did 
not  say  a  word  then,  but  he  Just  Jumped  off 
his  horse,  and  said,  'Come  out  here  and  we 
will  settle  if  and  he  run  around  his  hors^ 
behind  his  horse — ^Jumped  off  the  left  side 
of  his  horse  and  run  behind  it  and  whra  he 
said  that  I  said,  'I  don't  want  to.'  Then  he 
said:  'Come  on  out  here.  Now  is  as  good  a 
time  to  settle  it  as  any.'  He  got  around 
Into  the  road,  or  nearly  in  the  road,  wbeo 
he  Said  that  He  was  talking  fast  and  quick, 
and  I  do  not  remember  of  him  doing  any- 
thing right  then.  I  said  to  him:  *Tou  said 
for  me  to  go  and  get  my  gun.  X  have  got 
mine.'  And  then  he  said:  'God  damn  yool 
sbooti  I  have  no  gun' — and  made  a  motion 
with  his  right  hand.  He  started  down  by 
his  side  with  his  right  hand,  and  I  Jerked 
my  gun  and  shot  as  quick  as  I  could."  On 
cross-examination  he  admitted  that  on  the 
examining  trial  he  testified:  "When  they 
rode  up  there  I  was  squatting  down  on  the 
Boathw^  oomw  near  the  gate  post^  and 
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Cadng  that  string  of  fence  nmnlng  east  and 
west  Tbat  vas  my  motbefn  string  of  fence 
tbat  nm  east  and  west  Mr.  Gayden  hod 
gotten  down  ofT  tils  horae  wben  be  asked  me, 
*Wbat  trouble?*  and  I  r^erred  him  to  It,  and 
he  said  for  me  to  come  out  In  the  road  and 
settle  It,  and  I  said,  'I  won't  do  it'  He  said, 
*Come  oat  In  the  road  and  we  will  settle  it,' 
and  I  said,  *Yon  told  me  to  go  and  get  my 
gun,  and  I  have  got  it  now.'  I  believe  that 
wlien  I  made  tliat  statement  to  Oayden  he 
aald,  'Z  have  got  no  gun.'" 

[1-S]  1.  There  are  no  bills  of  exception  in 
the  record  In  r^ard  to  the  Introduction  ot 
teatlmoDy.  Therefore  we  cannot  consider 
the  grounds  in  the  motion  relating  to  these 
matters,  and  neither  can  we  consider  the 
ground  complaining  of  the  action  of  the 
court  in  overruling  the  application  for  a 
continuance;  there  being  no  bill  of  excep- 
tions reserved,  and  no  such  motion  in  the 
record.  Neither  can  we  consider  grounds 
Nos.  14  to  29,  inclusive;  they  reading:  "Be- 
cause the  court  erred  In  the  sixth  paragraph 
of  his  main  charge  to  the  Jury,"  each  para- 
graph reciting  the  same  words,  but  giving  a 
dissent  numbered  paragraph  of  the  charge. 
No  error  Is  pointed  out,  and  the  exception 
is  too  genera]  to  be  considered.  Qulntana 
T.  State,  29  Tex.  App.  401,  16  S.  W.  268,  26 
Am.  St  Bep.  730. 

[4]  2.  There  Is  only  one  bill  of  exception 
in  the  record,  and  by  that  it  Is  made  to  ap- 
pear tliat,  after  the  Jury  had  retired  and 
deliberated  for  about  24  hours,  the  Jury  came 
into  court  and  announced  that  they  could 
not  agree  upon  a  verdict  and  asked  to  be 
discharged.  The  court  then  remarked,  or 
rather  said  to  the  Jury :  "Gentlemen  of  the 
jury,  this  case  has  to  be  settled  by  some  12 
men.  I  do  not  know  of  any  12  men  who  can 
do  better  than  yon  can.  I  think  you  can 
settle  it.  and  yon  ought  to  settle  it.  I  want 
it  to  be  settled.  This  court  adjourns  by 
law  to-morrow  night,  but  I  can  hold  It  In 
session  till  the  business  In  hand  is  disposed 
of.  You  will  retire  and  consider  of  your 
verdict"  To  this  action  of  the  court  the 
appellant  excepted,  alleging  ttiat  same  was 
highly  prejudicial  to  defendant  and  was  cal- 
culated to  coerce  a  verdict  from  the  Jury 
against  defendant,  and  was  a  threat  on  the 
part  of  the  court  to  punish  the  Jury  by 
keeping  them  together  If  they  did  not  return 
a  verdict  in  the  case,  the  bill  reciting  that 
this  took  place  about  6  o'clock  one  day,  and 
the  Jury  returned  a  verdict  at  the  noon  hour 
the  next  day.  It  being  the  last  day  of  court 

Appellant  In  bis  brief  cites  us  to  a  numbw 
of  cases  criticising  the  court  for  making  re- 
marks In  the  presence  or  hearing  of  the 
jury  durli^  the  trial  that  were  upon  the 
weight  to  be  given  the  testimony,  and  which 
correctly  state  the  law  as  applicable  to  tbe 
facts  In  those  cases :  but  the  only  case  cited 
which  seems  to  have  any  bearing  on  the 
question  here  raised  is  the  case  of  Kelly  v. 
State,  33  Tex.  Cr.  B.  81,  24  3.  W.  295,  in 


whbA  the  court  said:  "It  is  true,  tbe  court 
never  Intimated  Its  opinion  regardli^  any 
one  fact  In  the  case;  but  the  trouble  is  Its 
remarks  tended  to  sway  away  the  defense  In 
bulk."  If  the  remarks  In  this  case  tended 
to  t&ke  away  any  right  of  appellant,  or  if 
the  language  could  be  eonstrued  Into  an  ex- 
presslmi  of  the  court  as  an  (pinion  on  the 
merits  of  the  case,  we  would  not  hesitate  to 
inrononnce  It  error.  But  In  tbe  language 
used  the  court  Is  careful  to  say  nothing  that 
would  tauUcate  what  opinion.  If  any,  he  had 
on  the  merits  of  the  case.  It  Is  true  he  tel]s 
them  he  wants  them  to  settle  It,  and  they 
ought  to  settle  It ;  but  there  Is  no  intimation 
of  how  they  should  settle  It— wlwthar  they 
should  acquit  or  should  convict  appellant 
In  the  case  of  Dow  v.  State,  31  Tex.  Gr.  B. 
288,  20  S.  W.  684,  this  court  ^leaking 
through  Preluding  Judge  Davidson,  said:  "It 
is  a  practice  familiar  to  the  courts  and  the* 
profession  for  the  Juries  to  retire  to  their 
rooms  for  furtha>  consideration  of  the  case 
where  they  have  announced  their  Inability 
to  agree,  with  the  bijunctlon  that  they  must 
reach  a  verdict  even  If  they  should  be  kept 
together  until  the  end  of  the  term.  It  would 
hardly  be  contmded  tills  practice  was  sub- 
vwslve  of  the  rights  of  a  defendant  or  that 
it  was  even  calculated  to  atort  an  unjust 
verdict  or  impair  bis  guaranteed  right  to  a 
fair  and  impartial  trial.  Tbe  courts  are  in- 
hibited from  discharging  the  Jury  in  such 
cases  without  the  consent  of  the  defendant 
except  under  the  peculiar  circumstances  pro- 
vided by  the  statute,  and  In  such  cases  the 
Jury  may  be  held  together  until  the  final 
adjournment  of  court" 

And  In  the  case  of  Carlisle  v.  State,  66  S. 
W.  366,  this  court  held:  "After  the  Jury  had 
considered  their  verdict  about  48  hours,  they 
wrote  the  court  a  note,  In  which  they  stated 
It  was  Impossible  for  them  to  agree,  and 
asked  to  be  discharged.  The  court  tiad  the 
Jury  brought  In,  and  asked  them  whether 
It  was  a  question  of  law  or  fact  they  could 
not  agree  upon ;  If  it  was  a  question  of  law, 
the  court  could  aid  tbem.  They  told  tbe 
court  it  was  a  question  of  fact  and  then  the 
court  said  'that  he  regarded  them  as  honest 
men  and  Intelligent,  but  they  should  endeav- 
or to  agree  on  a  verdict,  and  be  could  not 
grant  their  request.'  To  which  appellant 
excepted,  because  of  the  remarks  of  the 
court  to  the  Jury  in  tbe  Newton  case.  In  the 
presence  of  this  Jury,  tbat  he  was  going  to 
put  a  stop  to  hung  Juries,  and  force  tbem  to 
agree.  We  do  not  think  the  statement  of  the 
court  was  calculated  to  prejudice  the  rights 
of  appellant  nor  is  the  statement  such  as 
Indicated  in  tbe  least  how  the  court  desired 
the  Jury  to  decide  the  case,  nor  Is  there 
any  effort  to  show  the  court  endeavored  to 
coerce  the  Jury." 

We  do  not  think  the  remarks  of  the  court 
can  be  held  to  have  been  prejudicial  to  ap- 
pellant and  It  is  tbe  duty  of  tbe  court  to 
ke^  the  jury  together  so  long  aa  tliere  Is 
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a  reasonable  dbance  for  them  to  arrlTo  at 
a  verdict. 

The  evidence  In  tUs  case  amply  supports 
the  verdict  of  the  Jury,  and,  there  being  no 
error  pointed  out  In  the  motion  for  new  tri- 
al, the  Judgment  Is  aCQnaed. 


HOUSTON  &  T.  O.  R.  CO.  v.  HENDERSON. 

(CJoart  of  Civil  Appeals  of  Texas.  Austin. 
May  22,  1912.   Rehearing  Denied 
June  29,  19 12.) 

Cabbieks  i5  .^iy«>— Passenger's  Actiok  wob 
I MJUBiEs— Sufficiency  of  Evidekcb. 

In  a  passenger's  action  for  injuries,  which 
the  testimony  introduced  by  her  tended  to  show 
was  caused  by  her  slipping  on  a  Innana  or 
apple  peeling  on  the  car  steps,  where  there  was 
testimony  that  no  employ^  was  present  to  as- 
certain the  oonditioti  of  the  steps  before  the 
paasengers  commenced  to  alight,  a  verdict  for 
the  passenger  was  Justified  by  the  evidence, 
since  tlie  jury  might  have  found  that  the  fail- 
ure to  have  an  employ^  there  for  that  purpose 
was  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Carriers. 
Cent.  Dig.  89  1270, 1307-1314;  Dec.  Dig.  1 318.*] 

Appeal  from  District  Court,  Robertson 
County;  J.  C.  Scott,  Judge. 

Action  by  Clara  Henderson  against  the 
Houston  &  Texas  Central  Railroad  Compa- 
ny. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

BalEer,  Botts,  Parker  St.  Garwood,  of  Hous- 
ton, and  O.  L.  Strlbling,  of  Waco,  for  appel- 
lant.- J.  L.  Goodman,  C.  W.  Klnard,  and 
Morehead  &  Perry,  for  appellee. 

KEY,  C.  J.  In  this  case  appellee  obtained 
a  verdict  and  judgment  against  appellant  for 
¥1,500  for  Injuries  alleged  to  have  resulted 
from  a  fall,  sustained  by  her  while  a  pas- 
senger upon  and  while  allghttng  from  one 
of  appellant's  trains. 

The  main  and  controlling  question  of  law 
involved  in  this  case  was  Involved  and  de- 
cided In  Railway  Co.  v.  Gresham,  140  S.  W. 
483,  decided  by  the  Dallas  Court  of  Civil 
Appeals.  In  that  case  the  plaintiff  charged 
the  defendant  with  negligence  In  permitting 
the  steps  of  its  passenger  coach,  uiwn  which 
she  attempted  to  disembark,  to  become  wet 
and  slippery,  thereby  causing  ber  to  fall 
and  sustain  certain  physical  Injuries.  In  tbe 
case  at  bar  the  plaintiff  charged  that  the 
defendant  was  guilty  of  negligence  In  per- 
mitting a  banana  or  apple  peeling  to  be  up- 
on one  of  the  car  steps  where  she  disembark- 
ed from  the  train,  and  that  was  the  only 
ground  of  liability  submitted  to  the  Jury. 
Her  testimony  tended  to  show  that  there 
was  a  banana  peeling  upon  the  second  step, 
and  that  without  fault  upon  her  part  she 
stepped  upon  tbe  peeling  referred  to,  which 
caused  ber  foot  to  slip,  thereby  throwing  her 
upon  the  ground  and  causing  tbe  Injuries 
complained  of.  Another  witness  testified 
that  be  got  off  at  the  same  place  before  tbe 


defendant  did,  and  that  be  saw  an  apple  pe^ 
Ing  upon  the  second  step  as  be  was  leavhig 
the  car,  udA  av<^ed  stepping  upon  It  The 
conductor  in  charge  of  tbe  train  and  tbe 
brakeman  assisting  bim  testified  that  tbe 
car  in  question  was  a  vestUiale  car,  and  that 
the  steps  -wen  kept  closed  In  and  protected 
between  stations,  and  that  nritber  of  them 
saw  any  banana  or  apple  peeing  npon  the 
steps  by  which  the  plaintiff  all^ted  from 
tbe  car.  Tb^  also  testified  that  tb^  did 
not  see  ber  fall,  nor  bear  ber  give  anj 
alarm,  and  that  they  were  in  po^ttona 
wliere  they  would  have  done  so,  it  such 
things  bad  occurred.  The  plaintiff  testified 
that  when  ber  foot  slipped  abe  fell  to  the 
ground,  and  was  assisted  by  others  to  get 
up.  Her  witness  heretnbetbre  referred  to 
testified  that  soon  after  leaving  the  car  he 
beard  some  one  scream,  and  when  be  toro- 
ed  around  saw  two  men  assisting  plaintiff  to 
arise  from  the  ground ;  that  be  went  to  her 
assistance  and  that  he  accompanied  her 
from  Bremond,  tbe  station  in  question,  to 
Calvert,  upon  another  train,  and  carried  her 
to  a  doctor's  ofllee,  where  she  reo^ved  medi- 
cal aid.  The  doctor  referred  to  testified 
that  he  found  tier  shoulder  Joint  dislocated, 
and  that  be  bad  to  give  ber  an  auesthetic 
and  manipulate  it  for  quite  a  considerable 
time  before  he  could  get  It  r^laced.  Tbe 
plaintiff  ^ve  testimony  tending  to  show  oth- 
er injuries. 

The  plaintiffs  witness  already  referred  to 
testified  that  tbe  coach  in  question  was  not 
a  vestibule  car.  Tbe  conductor  testified 
that  be  was  present  at  the  end  of  the  car 
when  tbe  plaintiff  and  other  passengers  dis- 
embarked, and  that  there  was  no  banana  or 
apple  peeling  upon  the  steps.  The  plaintiff's 
testimony  and  that  given  by  her  witness  was 
to  the  effect  that  neither  the  conductor  nor 
any  other  train  employ^  was  present  at  that 
end  of  tbe  car  when  the  train  stopped  and 
the  passengers  got  off.  Their  testimony  con- 
tradicted that  given  by  the  conductor  Id 
that  respect  The  brakeman  testified  that 
in  closing  the  vestibule  doors  of  the  car, 
after  the  train  bad  passed  the  previous  sta- 
tion, be  observed  the  steps  in  question,  and 
that  no  banana  or  apple  peeUng  was  upon 
them.  As  before  stated,  the  plaintiff's  wit- 
ness testified  that  it  was  not  a  vestibule  car; 
and  If  be  told  tbe  truth,  there  was  no  vesti- 
bule door  to  close,  and  the  brakeman  did  not 
tell  tbe  truth  when  he  said  tliat  be  closed 
that  door  and  saw  the  steps  In  question 
while  so  doing.  The  plaintiff's  claim  ageit 
and  a  stenographer  who  accompanied  him 
gave  testimony  to  the  effect  that  some  time 
after  the  alleged  fall  and  injury  the  plaintiff 
and  her  witness,  who  was  a  fellow  puaeag/a, 
made  statements  concerning  the  matter,  and 
that  neither  of  them  stated  that  there  was  a 
banana  or  apple  peeling  npon  either  atep 
of  tbe  car,  and  that  they  stated.  In  effect 


•For  (rtber  osms  sm  ssdm  ttvlo  and  section  NUHBBR  In  Dsc  Die  A  Am.  XMt.  K«v  No.  S«1m  *  Bap't  ladciu 
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that  tba^  dU  not  know  wbat  eatued  tbe 
plaintiff  to  fall. 

The  foregolag  Is  a  brief  r€sum€  of  tbe 
testimony  bearing  upon  tbe  question  of  ap- 
pellant's liability;  and  It  la  contoided  In 
appellant's  brief  that  It  fiiUs  to  show  that 
It  or  its  ttnploytis  were  guilty  of  n^Ugence 
on  the  occasion  in  question,  and  therefore 
tbe  case  should  be  reversed.  Counsel  for 
appellant  have  cited  and  quoted  from  sev- 
eral cases  from  other  states,  some  of  which 
are  not  altogether  anali^us,  and  may  have 
been  correctly  decided,  and  In  some  of  which 
expressions  were  used  by  the  appellate  courts 
which  we  are  not  prepared  to  lnilor6&  In 
trying  ttds  case  the  trial  court,  qnlte  prop- 
erly, seems  to  have  taken  the  Gresham  Case 
as  a  standord;  and  in  that  case,  among 
other  tUngs,  the  court  said:  "The  plaintiff 
was  a  passenger  on  appellant's  train,  and 
was,  when  injured,  In  the  act  of  alighting 
from  the  car.  The  court  correctly  instructed 
the  Jury  that  it  was  the  duty  of  appellant's 
agents,  servants,  and  employes  to  use  that 
high  degree  of  care  to  keep  the  steps  provid- 
ed for  passengers  to  alight  from  its  coaches 
in  a  reasonably  safe  condition  to  so  alight 
as  would  t>e  exercised  by  very  prudent  per- 
sons under  the  same  circumstances.  Tbe  evi- 
dence was  sufficient  to  raise  the  issae  as  to 
whether  the  platform  and  steps  of  tbe  car 
were  properly  equipped,  and  whether  there 
was  negligence  in  permitting  the  steps  to 
become  muddy  and  slippery.  There  was  no 
error  in  submitting  the  case  to  the  Jury, 
and  in  refusing  appellant's  requested  chaise, 
lustmctlng  a  veMict  In  defendant's  favor. 
Missouri  Pac  Ry.  Co.  v.  Wortham,  78  Tex. 
25  [10  8.  W.  741,  S  U  R.  A.  368];  San  An- 
tonio Traction  Co.  v.  Flory  [45  Tex.  Civ. 
App.  233],  100  S.  W.  200.  The  fact  that  the 
steps  may  have  become  slippery  and  muddy 
by  reason  of  a  very  recent  rain  is  Immaterial 
under  the  facts.  It  was  the  duty  of  appel- 
lant to  maintain  and  keep  its  steps  from 
which  Its  passengers  were  to  alight  from  its 
coaches  In  a  reasonably  safe  condition  for 
them  to  do  80  In  safety.  The  degree  of 
care  to  be  used  for  this  purpose  was  that 
due  from  a  carrier  to  its  passoiger.  The 
charf^  so  instructing  the  Jury  was  correct 
Tlmpson  V.  Manhattan  Ry.  Co.,  62  Hun,  488, 
S  N.  Y.  Supp.  684;  Alnley  v.  Manhattan  Ry. 
Co.,  47  Hun  [N.  Y.}  207;  Weston  v.  New 
Tork  Elevated  By.  Co.,  7S  N.  T.  695." 

In  tbe  case  at  bar,  If  the  plaintiff  and  her 
Cfwroboratlng  witness  told  the  truth,  the  car 
In  question  was  not  a  vesttbnle  car.  No 
eEoplovt  at  defffldant  was  present  to  ascer' 
tain  tbe  condition  ot  the  steps  wboi  the 
train  atoinwd  and  Uie  paasengem  commenced 
to  alight;  and  we  think  that  the  Jnry  conid 
properly  find  that  it  was  n^lgence  not  to 
have  an  employft  th«e  for  that  purpose, 
and  ttiat  If  be  had  been  thwe,  attending  to  his 
duties,  he  probably  would  tiave  discovered 


and  remored  the  anbstance  wUcb  caused  tbe 
plaintiff  to  taU  befbre  she  stuped  upon  it. 
Hence  we  conclude  that  tlie  plaintiff's  testi- 
mony Bustalna  the  finding  of  the  verdict  to 
the  effect  that  the  defendant  was  guilty  of 
ne^lgence  In  ttie  particular  referred  to.  and 
that  the  plaintiff  was  not  guilty  of  contribu- 
tory n^ligence.  These  ihidlnga  settle  tbe 
question  of  liability. 

The  only  remaining  question  of  t&ct  Is  tbe 
contention  that  the  verdict  is  ocesslve,  and 
all  we  cai%  to  say  In  reference  to  that  Is 
that,  if  the,  Jury  gave  credence  to  the  testi- 
mony submitted  on  behalf  of  the  plaintiff, 
we  cannot  hold  that  the  verdict  is  excessive. 
It  may  be  conceded  that  it  Is  lai^  but  It 
Is  not  without  evidoice  to  support  It  In 
the  Gresham  Case  it  was  held  that  a  ver- 
dict for  ¥6,000  was  not  excessive,  although 
it  was  not  clear  that  the  Injuries  were  per 
manent.  So  in  this  case,  while  tbe  plain- 
tiff's injuries  may  not  be  permanent,  tliere 
was  testimony  tending  to  show  that  th^ 
were  serious;  and  we  cannot  say  that  the 
verdict  is  BO  latge  as  to  indicate  that  tbe 
Jury  was  actuated  by  passion  or  other  im- 
proper motive. 

There  are  some  assignments  addressed  to 
tbe  court's  charge,  to  the  refusal  of  re- 
quested instructions,  and  to  rulings  upon 
the  admissibility  of  testimony,  all  of  which 
have  been  considered,  but  are  not  regarded 
as  meritorious,  aud  are  overruled.  We 
think  the  court's  charge,  when  construed  in 
connection  with  requested  instructions  that 
were  given,  presented  the  law  of  the  case 
fully  and  fairly,  and  that  appellant  has  no 
ground  of  complaint  in  that  respect 

No  error  has  been  shown,  and  tbe  Judg- 
ment la  affirmed. 

Affirmed. 


KANE  V.  AMMERMAN  et  aL 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
April  27,  1812.   Behearhig  Denied 
June  1,  1912.) 

1.  FbaUOUI^T  CONVETAnCKB  (|  208»)— HUB- 
BAND  AND  Wife  — IlCPnOVEMENTS— BVBSE- 

qVBNT  Cbxditoks. 

Where  the  oldest  debts  proven  against  an 
iosolvent  hnsband  were  incurred  long  after  his 
purchaae  of  certain  lota  in  the  name  of  his  wife, 
and  for  her  beoefit,  and  the  erection  of  im- 
provements thereon,  and  enbsequeat  to  all  pay- 
ments made  thereafter,  except  payments  for 
improvements  from  the  proceeds  of  the  sale  of 
a  homestead,  which  propeeds  were  exempt  from 
liability  for  the  husband's  debts,  such  expendi- 
tures were  not  fraudulent  as  against  subse- 
quent creditors  of  tbe  husband. 

[EM.  Note.— For  other  cases,  see  Fraudulent 
Conv»ancea,  Cent  Dig.  H  6S1,  63S;  Dee.  Dig. 
I  208>] 

2.  FRAUDur^Eirr   Cdstxtahoib   (S   269^  — 

TSANSFEH  BT  HTJBBAHO  TO  Wm— IMPBOVB- 

MKITTS. 

Evidence  that  an  Insolvent  gave  to  his  wife 
his  interest  in  community  funds  used  In  the 
construction   of  permanent   improvements  on 
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Rroperty  conveyed  to  her  over 'and  above  such 
mas  as  were  applied  to  the  husband's  indebt- 
ednesB  to  his  wife  was  admissible  under  the 
wife's  denial  and  plea  of  not  guilty  In  a  suit 
brought  to  subject  property  to  the  payment  of 
the  husband's  debts. 

[Ed.  Note.— For  other  cases,  see  ITrauduleut 
GonTeyancea,  Cent  Dig.  |i  789-709;  Dec.  Dig. 
i  269.^] 

8.  FRAUDTTIAnT  GONTETAHOBS  (S  182*)— CON- 
VEYANCS  BT  HUflBAHD  TO  Win— lUPBOVB- 

Where  there  was  no  allegation  In  the  com- 
plainanfa  petition,  nor  proof  that  ineolveiit's 
wife  had  contracted  to  pay  for  certain  perma- 
nent improvements  on  ner  separate  property, 
or  that  she  conspired  with  her  husband  to  con- 
ceal community  fands  by  investing  them  in 
such  improvements,  she  was  not  personally  lia- 
ble to  bis  creditors  for  the  amount  of  comma- 
Dit7  funds  invested  in  the  improvements;  their 
remedy,  if  any,  being  to  have  the  improvements 
sold  and  the  proceeds  applied  to  the  payment 
of  their  claims. 

[Ed.  Note.— For  other  cases,  see  Fraodnlent 
CoDveyances,  Cent.  Dig.  H  668-677;  Dec.  Dig. 
f  182.*] 

Appeal  from  Dlatrict  Court,  Tarrant  Coun- 
ty; R.  H.  Buck,  Judge. 

Action  by  W.  B.  Anunraman  agalruit  Oar- 
net  B.  Eane  and  oUiotb.  From  a  peraonal 
Jn^ment  for  plaintlfC  against  Garnet  B. 
Kane,  she  alone  appeals.  Berersed  and  ren- 
dered. 

Stephens  ft  Miller,  of  Ft  Worth,  for  ap- 
pellant F.  B.  Stanley,  of  Ft.  Worth,  for  ap- 
pellee Wilkerson.  Theodore  Mack,  of  Ft 
Worth,  for  appellee  B.  B.  Kan&  Bryan  & 
Spoonts,  for  appellee  Anunerman. 

DUNKLIN,  J.  On  May  6,  1908,  John  D. 
Kane,  who  was  then  residing  in  Ft.  Worth, 
filed  in  the  district  court  of  the  United  States 
for  the  Northern  District  of  Texas  his  volun- 
tary petition  in  bankruptcy,  and  about  the 
same  time  bankruptcy  proceedings  were  In- 
stituted In  the  same  court  by  the  Kane  Com- 
pany, a  private  corporation  having  Its  prin- 
cipal office  and  place  of  business  at  Ft 
Worth,  and  in  which  corporation  John  D. 
Kane  was  the  principal  stockholder.  In 
June  of  the  same  year  John  D.  Kane  died, 
leaving  surviving  him  bis  wife,  Mrs.  Garnet 
B.  Kane,  and  their  minor  son,  B.  B.  Kane. 
W.  B.  Ammerman  was  appointed  trustee  In 
bankruptcy  of  the  estate  of  John  D.  Kane, 
and  W.  W.  Wllkerson  was  appointed  trustee 
In  bankruptcy  of  the  estate  of  the  Eane  Com- 
pany. W.  B.  Ammerman,  In  the  capacity  of 
trustee,  instituted  this  suit  against  Mrs. 
Kane  and  her  son  and  against  Wllkerson  as 
trustee  of  the  estate  of  the  Kane  Company. 
FlalntUTB  petition  contained  two  counts,  the 
first  of  which  was  in  the  form  of  trespass 
to  try  title  to  recover  certain  lota  in  Ft. 
Worth.  In  the  second  count  plaintiff  alleged 
that  the  property  for  which  ]ndsm«it  was 
sought,  together  with  the  Improvements  there- 
on, was  purchased  during  the  existence  of 
the  marriage  relation  between  John  'D.  Kane 


and  wUb  with  fnnda  banging  to  Qietr  com- 
munity estate,  and  therefore  the  property 
was  community  propoty  and  subject  to  the 
paymoit  of  the  debts  oirtng  by  John  D.  ibne 
and  r^reaented  Cy  plaintiff,  and  which  were 
contTMited  by  John  D.  Kane  for  Uie  boieflt 
of  the  oommnnlly  estate  It  waa  further  al- 
leged In  the  petition  that  John  IX  Kane  was 
insolvent  when  the  property  was  purchased 
and  when  it  waa  aftorwards  Improved ;  that 
for  the  purpose  of  defrauding  hla  creditors, 
and  of  placing  beyond  thetr  reach  Oie  fnnds 
so  Invested,  he  caused  tiie  deeds  to  Uw  prop- 
erty to  be  made  to  his  wife  as  her  separate 
inoperty.  FlaintUf  farther  alleged  that  the 
principal  portions  of  the  considerations  for 
the  purdiaae  of  the  lots  consisted  in  pur- 
chase-money notes  executed  by  John  D.  Kane 
and  wife  which  were  afterwards  paid  with 
conunnnlty  funds,  and  that  the  proceeds  of 
the  sale  ot  the  homestead  of  Kane  and  his 
wife  wwe  used  in  dtscbargliiv  Ums  upon  the 
property  in  controversy  after  Eane  and  wife 
had  abtmdoned  all  Intention  to  use  such  funds 
In  the  purchase  of  another  homestead.  In 
the  second  count  of  the  petition  plaintiff 
prayed  for  a  Ju^UEm^t  for  said  property  and 
Improvements,  for  the  Improvements  If  de- 
nied title  to  the  lots,  or  that  the  property  be 
partitioned  between  plaintiff  and  Mrs.  Kane 
according  to  their  respective  equities,  or 
that  If  title  be  decreed  In  Mrs.  Kane,  the 
same  be  charged  with  a  Hen  in  plaintUTs 
favor  for  the  amount  of  community  funds 
Invested  therein,  and  the  petition  concluded 
with  a  prayer  for  general  relief. 

Plaintiff  alleged  that  Wllkerson  as  trustee 
for  the  Kane  Company  was  asserting  some 
claim  to  the  property,  and  he  was  made  a 
party  defendant  In  order  that  he  might  be 
bound  by  the  Judgment  which  the  plaintiff 
sought  By  way  of  answer,  Wllkerson,  as 
trustee  for  the  Kane  Company,  filed  a  peti- 
tion, lu  which  It  was  alleged,  substantially, 
that  the  property  In  controversy  was  pur- 
chased and  Improved  with  funds  belonging 
to  that  company,  that  John  D.  Kane  was 
the  sole  manager  of  the  business  of  the  com- 
pany, that  he  was  himself  InBolvent  and 
procured  deeds  to  the  property  to  be  made 
in  the  name  of  his  wife  for  the  purpose  of 
defrauding  the  creditors  of  the  Kane  Com- 
pany. The  trustee  for  this  company  sought 
to  recover  title  to  the  property.  In  the  al- 
ternative, for  a  Judgment  fixing  a  ll«i  on 
the  property  for  the  funds  belonging  to  said 
company  which  were  so  Invested  In  the  prop- 
erty, and  the  petition  contained  a  further 
prayer  for  general  relief.  Plaintiff  recover- 
ed Judgment  against  Mrs.  Kane  for  910,000. 
but  title  to  one  of  the  lots  was  decreed  to  be 
In  B.  B.  Kane  and  title  to  the  remalndtf  of 
the  lots  in  controversy  was  decreed  to  Mrs. 
Kane.  It  was  further  adjudged  that  W.  W. 
Wllkerson,  as  trustee  for  the  Kane  Com- 
pany, take  nothing  of  B£rs.  Kane  and  B.  B. 
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Kane.  Hra.  Kane  la  the  only  part;  who  baa 
appealed  from  the  Judgment 

Upon  tbe  trial  plaintiff  introduced  in  evi- 
dence proof  of  claims  against  John  D.  Kane 
In  excess  of  the  amonnt  of  the  personal  Judg- 
ment rendered  against  Mrs.  Oamet  B.  Kane. 
The  record  shows  that  the  property  in  con- 
troversy  was  purchased  during  the  years 
1900.  1901,  1902.  1903.  and  1904  ;  that  the 
deeds  were  taken  in  the  name  of  Mrs.  Kane 
as  her  separate  property,  a  part  of  the  con- 
sideration being  evidenced  by  the  promis- 
sory notes  of  J.  D.  Kane  and  wife.  The 
proof  further  showed  that  these  purchase- 
money  notes  were  all  paid  and  the  vendor's 
liens  released  prior  to  the  year  1905;  that 
,the  improvements  were  all  placed  upon  the 
property  prior  to  April,  1005,  the  considera- 
tion for  which  was  all  paid  for  at  the  time 
they  were  constructed,  save  and  except  por- 
tions which  were  later  liquidated  by  the  pro- 
ceeds of  the  sale  of  the  homestead  of  said 
John  D.  Kane  and  wife,  which  had  been  pur- 
chased in  the  year  1900,  while  such  proceeds, 
onder  the  law,  were  exempt  from  the  pay- 
ment of  Kane's  debts.  The  proof  shows 
without  controversy  that  the  purchase  money 
paid  for  the  lots  was  in  discharge  of  indebt- 
edness owing  by  Kane  to  his  wife  for  her 
separate  funds  which  he  had  previously  used 
in  his  business,  and,  after  the  purchase  price 
for  the  lots  was  paid,  there  still  remained 
a  balance  owing  by  Kane  to  hla  wife  for  her 
separate  funds  which  he  had  so  used.  The 
evidence  further  shows,  prima  fade,  at  least, 
that  Kane  Intended  that  the  Improvements 
should  be  the  separate  property  of  his  wife; 
that  all  money  paid  therefor  in  excess  of  the 
amount  he  then  owed  his  wife  on  her  sepa- 
rate account  should  be  a  gift  to  her,  and 
there  was  no  evidence  t^Mng  to  controTert 
that  showing. 

[1]  The  oldest  debts  proven  by  plaintiff 
against  John  <D.  Kane  were  Incurred  long 
after  the  purchase  of  fhe  lots  and  the  erec- 
tion of  the  Improvements  thereon,  and  subse- 
quCTt  to  all  payments  for  the  lots  and  im- 
provements, save  and  except  payments  for 
Improvements  from  the  proceeds  of  the  sale 
of  the  homestead  of  John  D.  Kane  and  his 
wife,  while  such  proceeds  were  exempt  from 
his  debts.  Hence  it  cannot  be  said  that  such 
exitendltnres  were  in  fraud  of  any  of  those 
creditors  nor  any  subsequent  creditors. 

[2]  The  improvements  placed  upon  the 
property  were  of  a  permanent  character, 
and,  as  they  became  a  part  of  the  realty, 
evidence  that  John  D.  Kane  gave  to  his  wife 
his  Interest  in  the  community  funds  used  In 
tbeir  construction,  over  and  above  such  funds 
as  were  applied  to  the  payment  of  John  D. 
Kane's  indebtedness  to  his  wife,  was  admis- 
sible under  Mrs.  Kane's  general  denial  and 
plea  of  not  guilty.  Besides,  we  think  that 
snch  gift  was  alleged  substantially  in  Mra. 
Kane's  special  answer ;  contrary  to  the  con- 
tmtkHi  of  appellee. 
14ffS.W.-6S 


[t]  There  was  neither  allegation  In  plaln- 
tiflTs  petition  nor  proof  that  Mrs.  Kane  con- 
tracted to  pay  for  the  Improvements,  nor  that 
she  conspired  with  her  husband  to  conceal 
community  funds  from  Kane's  creditors  by 
investing  them  in  the  Improvements;  hence 
there  was  no  basis  for  the  personal  Judg- 
ment rendered  against  her  for  $10,000.  If 
it  had  been  shown  that  the  Improvements 
were  the  comninnlty  property  of  Kane  and 
wtfe.  It  would  seem  that  plaintiffs  only  rem- 
edy to  enforce  ^is  claim  thereto  would  have 
been  to  have  the  improvements  sold  and  the 
proceeds  applied  to  the  payment  of  the  debts. 
Maddox  v.  Summerlln,  92  Tex.  483,  40  S.  W. 
1033,  50  S.  W.  567;  Collins  v.  Bryan,  40  Tex. 
Clv.  App.  88,  88  S.  W.  433.  In  view  of  the 
facts  recited  above,  the  trial  court  erred  in 
refusing  the  peremptory  Instruction  requested 
by  Mrs.  Kane  to  return  a  verdict  In  her  fa- 
vor as  i^alnst  plaintifTs  entire  demand. 

There  appears  in  the  record  an  agreemoit 
signed  by  counsel  for  all  parties  "that  there 
are  regular  chains  of  transf^  from  or  un- 
der the  Boverdgnty  of  the  soil  down  to  Mrs. 
Oamet  B.  Kane  of  the  beveral  lots  of  land 
in  controversy."  The  statement  of  fiicts 
shows  that  all  the  deeds  to  Mrs.  Kane  were 
duly  filed  and  recorded  In  the  deed  records 
of  Arrant  county  Immediately  after  tfa^ 
were  encnted.  It  was  shown  by  uncontro- 
verCed  proof  that  Mrs.  Kane  throogh  her  ten- 
ants has  beea  In  peaceable  and  adverse  pos- 
seeslon  at  the  lots  ever  since  March,  1906. 
when  the  improvements  were  jlnished.  If  the 
possession  of  her  hodwnd  be  h^  to  be  her 
possession.  This  suit  was  filed  April  2, 1009. 

Appellant  pleaded  tlie  statute  of  limitation 
of  three  years,  and  by  one  of  her  assignments 
she  Inslats  that  the  trial  court  erred  In  re- 
fusing to  sustain  this  plea,  citing  in  support 
of  that  assignment  Evans  v.  Gulpel,  86  S. 
W.  940.  Conceding  for  the  sake  of  argument 
that  the  creditors  r^)resented  by  appellee 
acquired  an  equitable  Uen  upon  the  Improve- 
ments as  soon  as  they  were  placed  upon  the 
property,  appellant  insists,  further,  that  the 
trial  court  erred  In  overruling  hla  plea  of  the 
statute  of  four  years'  limitation  to  the  en- 
forcement of  that  Uen,  citing  In  support  of 
that  contention  Gans  v.  Marx,  25  Tex.  Clv. 
App.  407,  61  S.  W.  627.  Having  concluded,  as 
shown  above,  to  grant  appellant  the  same 
relief  upon  other  grounds,  It  is  unnecessary 
to  determine  the  merits  of  the  two  assign- 
ments last  noted. 

For  the  reasons  stated,  the  personal  Judg- 
ment in  plaintiff's  favor  against  appellant  is 
reversed,  and  Judgment  Is  here  rendered  in 
her  favor  as  against  all  claims  asserted  by 
the  plaintiff  for  any  interest  in  or  Uen  upon 
the  improv^ents  upon  said  lots,  and  for 
any  Indebtedness  growing  out  of  the  erection 
of  said  Improvements.  In  all  other  resp^s 
the  judgment  of  the  trial  oonrt  wlU  not  be 
disturbed. 
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OABBOLL  T.  FIRST  8TATB  BANK  OF 

DBNISON. 

(Court  of  Civil  Appeals  of  Texaa.  Dallas. 
Vaj  26,  1812.   Rehearinf  Daidad 
June  22,  1912.) 

1.  BzsicpnoNB  (I  26*)— Putaoirs  Kktitlxd— 

CZTIZENSHIP, 

The  itatDte  defining  what  property  Is  ez- 
mtpt  from  execation  makes  bo  discrimlnatioii 
between  {^tizens  and  nonresidents,  and  a  non- 
resident, who  is  the  head  of  a  familj  and  who 
owns  two  mules,  bat  no  other  males  or  horses, 
and  who  brings  the  mules  into  the  state  tempo- 
rarily, is  mtltted  to  claim  them  as  exempt 
from  seixnre  under  attachment  med  eat  in  ue 
state. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  |  29;  Dec.  Dig.  {  26.*] 

2.  Maijcious  Peosecution  (|  68*)— ArrAOH- 
Mxira  (S  861*)— WaonoruL  AxTAOHincsr— 
Davaqib. 

The  leiT  of  an  attachment  on  exempt 
property  aathorizes  a  recovery  by  the  owner  of 
the  actnal  damages  sastained,  and  whare  the 
writ  was  issaed  and  levied  malidonsly  and 
without  probable  canse,  ha  msy  recover  exem- 
^ry  damages. 

[Ed.  Xote. — For  other  cases,  see  Mallcions 
Prosecation.  Cent  Dig.  1 157:  Dec.  Dig.  {  68;* 
Attachment,  Cent  Dig.  H  1315-1318;  Dec  Dig. 

i  sai.*] 

Appeal  from  Grayson  County  Conrt;  J.  Q. 
Adamson,  Judge. 

Action  by  J.  B.  Carroll  against  the  First 
State  Bank  of  Denlson.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 

J.  H.  Randell,  of  DenlMm,  fOr  appelant 
R.  M.  Vtaley,  of  Denlson,  and  Wolfe,  Mazey, 
Wood  &  Haven,  of  Sherman,  for  appellee. 

BAINET,  C.  J.  This  suit  was  brought  by 
appellant  against  appellee  to  recorer  dam- 
ages for  the  Illegal  and  malldous  suing  oat 
and  larrlng  of  a  writ  of  attachment  on  two 
mules,'  the  property  of  appellant,  and  exempt 
under  the  laws  of  Texas.  A  trial  resulted 
in  a  verdict  and  Judgment  In  fitvor  of  appd* 
lee.  from  which  this  appeal  Is  taken. 

Appellant,  at  the  time  the  attachment  vas 
Issued  and  levied  on  the  two  mules,  was  a 
resident  of  the  state  of  Oklahoma.  Uvlng  Jnst 
across  Red  river  from  Doiison,  tn  the  state 
of  Texas.  He  bad  banlea  a  load  of  oord- 
wood  to  Denlson  for  sali^  and  while  tbsxe  ap- 
pellee bank  bron^t  suit  In  the  jnstloe  coart 
on  a  note  givHi  by  appelant  and  two  others, 
and  cansed  a  writ  of  attachment  to  Issue  on 
the  croond  that  appellant  was  a  nonresident 
of  Texas,  which  writ  was  levied  on  two 
mules  of  appellant  An>dlant  Is  the  head 
of  a  ftunily,  and  be  owned  no  otbw  mules  or 
horses,  of  which  &ct  the  parties  hereto  wwe 
Informed  by  him.  In  this  appeal  the  main 
question  for  decision  is  whether  or  not  ap- 
pellant's mnles  were  exempt  from  sdzure, 
he  being  a  nonresident  to  satisfy  a  debt  due 
the  appellee,  a  citizen  of  Texas? 

[1]  The  statute  of  this  state  states  what 
property  Is  ex^pt  from  A>rced  sale  to  heads 


of  famUlM  and  tdnlli,  tot  no  HmHitlW  te 

thereiii  eqressod  eanteatag  tbe  exenqitton  to 
dtlsens  at  tlilB  atate,  nor  la  ttuM  anj  moA 
implication  to  be  drawn  from  tbe  terms 
thereof.  Some  of  the  states  have  passed  stat- 
utes which,  by  ocpress  terms,  limit  eunp- 
tions  to  debtors  who  are  ^Useus,  and  In  «(m- 
Btrulng  such  statutes  the  courts  bare  tuM 
that  nonresidaitB  are  not  entitled  to  taiwDke 
the  provision  tliereof  to  defeat  a  sdrarb 
As  before  stated,  no  discrimtnatlon  Is  made 
in  this  state  betweoi  nonresidents  and  dttaens 
in  relation  to  exemption,  and  we  see  no  good 
reason  why  there  should  be  such  a  distliic- 
tlon.  As  said  In  Lowe  v.  Strlngham,  14  Wis. 
244,  In  a  case  involving  similar  teeta  to 
those  here,  "It  would  be  Inconsistent  with 
the  beneficent  lnt«itlon  of  the  statute,  as 
as  with  the  dignity  of  s  sovereign  state,  to 
say  that  the  temporary  sojourner,  or  even 
the  stranger  within  our  gates,  was  not  en- 
titled to  its  protection."  We  are  Qiereft>re 
of  the  opinion  that  appdlant's  team  was 
exempt  from  seizure  under  the  writ  of  attach- 
ment, and  he  is  entitled  to  recover  such  dam- 
ages as  he  sustained  by  reason  of  Its  levy. 
Bell  V.  Live  Stock  Oo.  (Sup.)  U  8.  W.  844. 
3  L.  R.  A.  642. 

[1]  The  mere  ta.et  that  ttie  writ  was  levied 
on  exempt  property  entitled  appellant  to  re- 
cover for  the  actual  damages  enatalned  by 
him,  and  If  it  was  caused  to  be  Issued  ajid 
levied  maliciously  and  without  probable  cause 
he  was  entitled  to  exemplary  damages.  Tlie 
rule  governing  a  recovery  for  damages  aris- 
ing from  a  vrrongful  seizure  is  stated  in 
Brown  V.  Bridges,  70  Tex.  661,  8  S.  W.  S02. 
Faroux  V.  Gomwell,  40  Tex.  Civ.  App.  589. 
90  S.  W.  6S7,  and  Ralley  v.  Hopkins,  131  S. 
W.  624,  and  In  the  trial  of  this  ease  said 
rule  should  be  observed. 

The  Judgment  is  reversed,  and  cause  re- 
manded. 


WILBERN,  County  Jndge»  et  sL  t.  OONB 
et  aL 

(Conrt  of  dril  Appeals  of  Texas.  Austin. 
April  17.  1912.   Rehearing  Denied 
May  22,  1912.) 

1.  Schools  and  School  Dihtrictb  (S  108*>— 
Levying  Special  School  Tax— ElLBcnoifs 
— Taudxit. 

The  decision  of  the  county  jadge,  ordering 
an  election  in  a  school  district  to  determine 
whether  a  special  school  tax  shall  be  levied,  ma 
authorized  by  Acts  29tb  Leg.  c.  124,  H  67.  S8y 
as  amended  by  Acts  31st  Leg.  c  12.  f  1.  that 
a  majority  of  the  legal  voten  ot  the  district 
had  signed  the  petition  therefor  la  conclusive ; 
and  the  validity  of  the  election  cannot  be  con- 
tested on  the  ground  that  be  erred  in  bis  dea- 
sion. 

[Bd.  Mote.- For  other  cases,  see  Schools  and 

School  Districts,  Cent  Dig.  H  240-246;  Dec 
Dig.  S  103.*] 

2.  Schools  and  School  Distbiots  (I  101*) — 
Special  Tax— Levy— Statotib. 

Under  Acts  2&th  Leg.  c.  124,  H  67,  SB.  66^ 
as  amended  by  Acts  Slst  Leg.  c  12,  |  1,  an- 
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tboriiinK  a  ipecial  tax,  not  vcoeeding  SO  cents 
OQ  the  $100  valaatloD  of  the  property  in  a 
■diool  dbitrict,  and  anthoririniT  the  commission- 
ers to  levy  a  tax  vitfain  the  limit  as  determined 
bj  the  trustees  of  the  district  and  the  county 
superintendent,  a  district  may,  at  an  election, 
TOte  for  a  special  tax,  not  exceeding  2C  cents 
on  the  $100  Tslnatlon  of  die  property ;  and  the 
commisaioneis'  court  may  levy  the  tax  within 
the  limit  of  2S  cents  on  the  $100  valuation,  as 
fixed  by  the  trustees  and  the  county  superin- 
tendent having  discretion  as  to  the  amount  of 
the  tax. 

rEd.  Note.— For  other  cases,  see  Schools  and 
XHstricts,  Oent  Dig.  1  286;  De&  Dig-  I 

Appeal  fnHB  IHstrlct  Gourt,  Uano  Ootmty; 
Caarenoe  MardD,  Judge. 

Action  by  X  C.  Gone  and  oOen  against 
A.  H.  Wllbern,  County  Judge,  and  others. 
From  a  judgment  for  plalntUb,  defendants 
appeaL  Revived  and  rendered. 

John  C.  Oatman,  of  Llano,  for  appellants. 
Flack  &  Dalrymple,  of  Llano,  and  Joe  P. 
Flac^  ot  San  Saba,  for  appellees. 

JBNKINS,  J.  Appellees  brought  this  suit 
against  the  county  judge  and  the  members 
of  the  commissioners'  court  and  the  sheriff 
and  ex  officio  tax  collector  of  Llano  county, 
alleging,  in  substance,  that  they  were  prop- 
erty owners  In  the  Oatman  school  district 
Ko.  13,  Uano  county ;  that  In  July,  1910,  a 
petition  was  presented  to  said  county  Judge, 
asking  for  an  election  In  said  school  dis- 
trict to  determine  whether  or  not  a  special 
school  tax,  not  exceeding  25  cents  on  the 
$100  valuation  of  property  in  said  district, 
should  be  levied  to  supplement  the  state 
school  fund;  that  an  election  was  ordered  on 
said  petition,  and  a  majority  ot  the  qualified 
voters  In  said  district  voted  for  said  tax. 
Appellants  sought  to  restrain  the  levy  and 
collection  of  said  tax,  upon  the  ground  that 
said  petition  was  not  signed  by  a  majority  of 
the  qualified  voters  of  said  district;  and  that 
in  consequence  thereof  said  dection  was 
void.  The  court  rendered  Judgment  In  favor 
of  appellees,  granting  a  permanent  Injunc- 
tion against  appellants. 

[1]  1.  The  petition  was  signed  by  15  quali- 
fied voters,  and  the  contention  upon  the  part 
of  appellees  is  that  there  were  31  qualified 
voters  In  said  district;  while  the  appellants 
contend  that  there  were  but  29  of  such  vot- 
ers. We  do  not  deem  it  necessary  to  jmss 
upon  the  assignments  as  to  the  alleged  dis- 
qualification of  three  of  the  alleged  voters 
In  said  district,  for  the  reason  that  we  think 
the  actbm  of  the  county  judge  In  finding,  as 
he  did,  that  a  majority  of  the  qualified  vot- 
ers of  said  district  signed  said  petition,  is 
final,  and  was  not  subject  to  review  by  the 
district  court  There  Is,  perhaps,  nothing 
which  more  urgently  calls  for  the  exercise 
of  all  the  power  given  courts  than  the  toaln- 
tenance  of  the  purity  of  the  ballot  box.  A 
free  ballot  and  a  fair  count  lies  at  the  very 
basis  of  our  government,  by  which  is  meant 


that  every  man  should  be  at  hberty  to  cast 
his  vote  In  accordance  with  his  best  judg- 
ment; and  that  It  should  be  counted  as  cast, 
and  the  correct  result  declared.  But  when 
the  complaint,  as  In  this  case,  does  not  call 
in  question  the  fairness  of  the  election,  or 
the  correctness  of  the  declaration  as  to  ibi 
result,  we  do  not  think  that  mere  technical 
Irregularltl^  as  to  the  manner  of  ordering 
such  election  should  appeal  very  strongly  to 
the  court  As  was  said  by  Chief  Justice 
Oalnee,  ip  Scarborough  v.  Eubank.  93  Tex. 
lOT,  S3  8.  W.  574:  "The  object  of  a  popular 
Section  Is  that  the  will  of  tiie  greater  num- 
ber of  the  voters  may  prevail.  *  *  *  H«iee 
the  Important  matt«r  In  every  election  Is 
that  the  will  of  the  voters  should  be  fairiy 
expressed,  correctly  declared,  and  legally  en< 
forced.  Compared  with  this,  the  question  as 
to  the  manner  and  time  of  ordering  the  elec- 
tion la  of  trlTial  moment"  The  authorities 
collated  In  McOrary  on  E&ectloiu  show  that 
this  la  the  basic  Idea  prevaUtng  In  all  con- 
tested deetion  cases. 

Appellees  concede,  ivon  tlM  aothotlty  of 
State  T.  Urkln.  41  Tex.  Olr.  AK>.  203,  90  8. 
W.  912,  that  If  the  statute  had  aatd  that  the 
comity  Judge  should  hear  proof  as  to  the 
snffldency  of  the  petition  that  bis  detmmi- 
natlon  of  that  question  would  not  be  sub- 
ject to  lerlew ;  but  they  contend  that,  laas* 
much  as  the  statate  does  not  ezKoreSBly  say 
that  be  shall  determine  said  question  upon 
pfoof,  his  action  In  sndi  matter  is  not  final. 
In  the  case  of  Bcartwroi^rh  v.  Eubank,  supra, 
the  statute  applicable  to  that  ease,  as  In 
this,  did  not  expressly  provide  that  the  ooon- 
ty  judge  should  hear  proof  as  to  tlie  quallll- 
cation  of  the  signers  of  the  petltlim.  Judge 
Gaines,  after  reterrlng  to  State  v.  Ooodwln, 
e9  Tex.  55.  0  S.  W.  078.  said:  "In  that  case 
the  county  Judge  had  ordered  an  election 
to  determine  whether  or  not  the  city  of 
Wills  Point  should  be  incorporated  under  the 
general  law.  He  was  empowered  to  order 
the  election  upon  presentation  of  a  petition 
therefor,  signed  by  50  electors,  and  satisfac- 
tory proof  that  the  city  had  the  requisite 
population  for  a  municipal  corporation  of 
the  class  designated.  It  was  sought  to  set 
aside  the  election,  on  the  ground  that  the 
county  Judge  erroneously  found  that  the  dty 
contained  the  necrasary  number  of  Inhabit- 
ants. It  was  held  that  the  action  of  the 
county  Judge  was  not  subject  to  review.  It 
seems  to  us  that  the  ruling  would  necessarily 
have  been  the  same,  had  the  attack  been 
made  upon  the  ground  that  of  the  50  names 
signed  to  the  petition,  there  was  less  than 
50  who  were  legal  voters.  The  only  appar- 
ent difference  is  that  in  the  one  case  the 
statute  expressly  requires  that  the  Judge 
shall  be  satisfied  by  proof  as  to  the  required 
population,  while  In  the  other  nothing  Is 
said  as  to  his  hearing  proof  as  to  the  com- 
petency of  the  petitlonere.   But  it  la  obvious 
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that  what  Is  expressly  demanded  in  the  one 
Instance  Is  ImpUedJy  required  In  the  other, 
la  the  latter  case,  before  the  Judge  Is  au- 
thorized to  act  upon  the  petition  of  60  dee- 
tors,  he  must  determine  that  50  qualified 
voters  living  in  the  designated  territory  have 
signed  the  petition,  so  that,  If  his  determina- 
tion of  the  question  be  conclusive  as  to  the 
one  matter,  why  not  as  to  the  other?"  So  In 
this  case,  before  the  county  judge  was  au- 
thorized to  order  the  election,  he  must  have 
been  satisfied  that  a  majority  of  .the  legal 
voters  had  signed  such  petition;  and  his 
right  to  hear  proof  as  to  this  matter  is  Im- 
pliedly given.  Upon  the  authority  of  this 
case  and  the  authorities  therein  cited,  we 
hold  that  the  action  of  the  count?  Judge  In 
determining,  as  he  did,  that  a  majority  of 
thb  qnallfled  voters  in  said  district  petition- 
ed for  said  election  is  conclusive. 

[2]  2.  Appellants  contend  that  the  election 
petitioned  for  and  held  was  void,  for  the 
reason  that  neither  said  petition  nor  the  or- 
der for  said  election  stated  any  specific 
amount  of  tax  to  be  levied.  Said  petition 
prayed  for  an  election  to  determine  whether 
or  not  a  tax,  not  exceeding  25  cents  on  the 
$100  valoatioD  of  ^perty  In  said  district, 
shonld  be  levied  to  supplement  the  state 
school  ftmd  in  said  district  In  the  case  of 
Lowrence  t.  Schwab,  46  Tex.  Clr.  App.  07, 
101  S.  W.  840,  which  was  followed  In  Parks 
T.  West,  108  S.  W.  466.  tt  was  held  that  an 
election  In  which  was  Toted  a  apedal  tax, 
not  to  exceed  20  cents  on  the  $100,  was  void, 
for  the  reason  that  no  Qwclflc  amount  was 
voted  on.  These  cases  were  decided  under 
the  statute  of  190S,  whldi  statute  provided 
that  the  commissAoners*  court  might  levy  a 
special  tax  for  die  further  maintenance  of 
public  free  scbools,  provided  two-thirds  of 
the  qualified  property  tax  paying  voters  of 
the  district  voting  at  an  election  to  be  held 
for  the  purpose  should  vote  audi  tax,  not  to 
exceed  In  any  year  20  cents  on  the  9100  val- 
uation of  the  pnverty  subject  to  taxation 
In  such  district;  and  that  the  order  for  such 
election  should  state  "the  amount  of  tax  to 
be  voted  on."  Acts  of  1905,  H  S7.  58.  p.  278. 
The  election  In  the  instant  case  was  held  un- 
der the  act  of  1909,  which  amended  the  act 
of  1905,  and  authorized  the  commlsrtoners' 
court  to  levy  a  special  tax,  "provided  a  ma- 
jority of  the  qualified  property  taxpeyii^ 
voters  of  the  district  voting  at  an  election 
to  be  held  for  the  purpose  shall  vote  such 
tax,  not  to  exceed  in  any  year  60  cents  on 
the  flOO  valuation  of  the  property  subject  to 
taxation  in  such  district"  It  further  pro- 
vides that  "said  application  shall  designate 
either  the  specific  rate  of  tax  to  be  levied,  or 
a  rate  of  tax  not  exceeding  60  cents  on  the 
$100  valuation  of  property,"  and  that  tbe 
order  for  the  election  shall  state  "the  rate 
of  tax  to  be  voted  on,  provided  that  no  elec- 
tion shall  be  held  to  determine  the  levy  of  a 


tax  exceeding  60  c^te  on  the  $100  valuation 
of  property,  but  the  proposition  may  be  for 
a  spedflc  tax  rate,  within  this  limit,  or  for 
a  school  tax,  not  exceeding  50  cento  on  the 
$100."    Acts  1909,  H  67.  68,  p.  IS. 

It  Is  clear  that  under  this  statute  it  is  not 
necessary,  as  it  was  held  to  be  under  the 
former  statute,  that  the  election  must  be  for 
a  specific  rate.  Does  It  make  any  difference 
that  the  election  was  for  a  tax  not  exceeding 
25  cents,  instead  of  not  exceeding  50  cents? 
We  think  not  Under  this  statute,  the  vot- 
ers may  fix  a  specific  rate,  If  they  so  desire; 
and.  the  commissioners*  court  In  such  case 
would  be  bound  by  such  action.  But  they 
may  fix  an  Indefinite  rate,  provided  it  does 
not  exceed  60  cento  on  the  $100.  In  the  case 
of  Lowrence  v.  Schwab,  supra,  the  court  said 
that  It  was  not  the  intention  of  the  statute 
to  leave  it  to  the  discretion  of  the  commis- 
sioners' court  as  to  what  tax  should  be  lev- 
ted  within  the  maximum  limit  Said  statute 
did  not  provide  that  such  discretion  should 
be  exercised  by  any  one;  but  the  statote  of 
1909  does  provide  for  such  discretion  in  the 
following  language:  "If  the  proposition 
shall  have  been  for  a  school  tax  not  exceed- 
ing 50  cento  on  the  $100  valuation  of  taxa- 
ble property  In  the  district,  the  commission- 
ers' court  shall  levy  such  a  rate,  within  that 
limit,  as  shall  have  been  determined  by  the 
board  of  trustees  of  said  district  and  the 
county  superintendent,  and  certified  to  said 
cnurt  by  the  county  superintendent"  Sec- 
tl<m  66.  This  confers  the  discretion  as  to 
ttie  amount  of  tax  for  any  one  year  upon 
the  board  of  8<±ool  trustees  and  the  county 
superintendent;  and  we  cannot  see  that  It 
makes  any  difference  that  the  voters,  in  in- 
trusting them  with  such  discretion,  have 
made  the  maximum  limit  25  cento  on  the 
$100.  Instead  of  60  cento  on  the  $100. 

For  the  reasons  herein  stated,  toe  Judg- 
ment of  the  trial  court  Is  reversed,  and 
judgment  here  rendered  for  the  appeUantt. 

Beversed  and  tendered. 


GULF,  0.  &  S.  V.  RY.  00.  r.  SMITH. 

(Oourt  of  Gvil  Appeals  of  Texas.  DalbUL 
•  Jane  1,  1912.    Bebearing  Denied 
June  16,  1912.) 

1.  Hastek  ahd  Sbbvaitt  (I  234*)— IirjtrsT  Te 

BbCPLOTfr-GOIfTBIBnTOBT  XnOLiaERCE. 

Where  a  railroad  employ^,  while  noload- 
Ing  ties  Id  the  ordinary  manner,  perrnltted  one 
to  slip  from  his  bands  by  reason  of  it  being  wet 
with  creosote  on  tbe  bottom,  which  conditioa 
he  did  not  know  until  the  tie  sUpjped,  and  as  a 
result  creosote  was  spattered  In  his  eye,  be  waa 
not  chargeable  with  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  684^686,  706-709;  Dec. 
Dig.  S  234.»] 

2.  Mabteb  and  Sbhvant  (I  07*)— Iifmsr  to 

EUPLOV^AimCIPATEn  sxsuut. 

Where  a  tie  being  nnloaded  by  an  employ^ 
under  tbe  directions  of  a  vice  prindpal  bad 
been  soaked  with  creosote  by  the  tmllroad  com- 
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pany,  injury  to  the  employe's  eye  from  the  tie 
sUppinK  aod  spattering  creosote  was  a  result 
socn  as  could  reaBonably  bare  been  anticipated 
by  the  Cfnnpany;  creosote  being  known  to  be 
dangeroiu  to  thie  eyes,  and  it  bong  natural  for 
the  wet  tie  to  elip  and  for  the  eieoaote  to  spat- 
ter. 

[Ed.  Note^For  other  eaees,  see  Uaater  and 
Servant,  Cent  Dig.  |  163 ;  Dea  Dig.  I  97.*] 

8.  Meouobitcb  a  09*)— Anticipated  Bebults. 

The  proximate  and  natural  consequences  of 
an  act  of  negligence  are  always  deemed  fore- 
seen, though  tbe  predie  Injuiy  may  not  have 
been  anticipated. 

[Ed.  Note.— For  other  cases,  see  N^llgence, 
Cent.  Dig.  i  72;  Dec  Dig.  |  09.*] 

Appeal  from  District  Ck)urt,  Hunt  Gonnty: 
T.  D.  Montrose,  Ju^e. 

Action  by  Rush  Smith  against  tbe  Gulf, 
Colorado  &  Santa  F6  Railway  Ciompany. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Terry,  Cavin  &  Mills,  A.  H.  Cnlwell,  and 
Rodman  S.  Cosby,  all  of  Galveston,  for  ap- 
pellant Evans  ft  Oarpenter,  of  OreenvUle, 
for  appellee. 

RAIKEY,  C.  J.  This  suit  was  brought  by 
appellee  to  recover  damages  of  appellant  for 
Injury  to  his  eyes  by  reason  of  creosote 
splnslilng  therein  while  unloading  ties  that 
had  been  saturated  therewith.  FlaintlfTs  al- 
legations, in  etTect,  were:  That  he  was  an 
employe  of  appellant  engaged  at  the  time  In 
tinloadlng  creosoted  ties  from  a  ca^  at  Ce- 
leste, Tex.  That  said  ties  had  been  treated 
with  a  preparation  called  creosote,  the  in- 
gredients of  which  were  to  plaintiff  un- 
known, but  which  was  poisonous  and  dan- 
gerous to  the  eyes ;  tbe  dangerons  character 
thereof  being  unknown  to  plaintiff.  That 
the  defendant  had  loaded  into  the  bottom  of 
the  car  ties  saturated  with  the  said  creosote, 
and  loaded  dry  ties  on  top;  or  else,  had 
loaded  all  of  the  ties  while  they  were  wet 
with  creosote,  and  the  creosote  from  the 
ties  on  top  had  dripped  down  onto  the  ties 
on  the  bottom,  and  that,  in  either  event 
the  ties  in  the  car,  except  those  in  tbe  bot- 
tom, were  dry,  and  that  those  in  the  bottom 
of  the  car  were  saturated  and  wet  with  said 
creosote,  all  of  which  was  unknown  to  plain- 
tiff when  he  engaged  in  said  work.  That  in 
unloading  the  ties  it  was  necessary  for  those 
engaged  to  stoop,  bringing  tbelr  faces  near 
the  ties,  and  that  when  the  ties  were  satu- 
rated with  said  creosote,  and  another  tie  Is 
dropped  on  such  a  tie,  creosote  wUl  splash 
up,  and  might  reasonably  be  expected  to  get 
into  the  eyes  of  those  engaged  In  said  work. 
That* the  wet  and  slippery  condition  of  tbe 
ties  in  the  bottom  of  the  car  was  not  ob- 
servable to  or  seen  by  plaintiff,  and  that 
when  he  took  bold  of  a  tie  lying  on  the  top 
of  another  tie  in  tbe  bottom  of  the  car,  the 
bottom  of  the  tie  be  took  hold  of  and  the 
top  of  the  one  It  was  lying  on  were  wet 
and  saturated  with  tbe  said  creosote,  as 
aforesaM,  and  the  top  tie  was  slippery  by 


reason  thereof,  which  be  did  not  know. 
That  when  he  lifted  the  top  tie,  his  hands 
slipped  from  the  same,  and  It  dropped  h&dL 
and  struck  the  bottom  tie,  causing  the  creo- 
sote accumulated  on  the  top  of  the  bottom 
tie  to  splash  into  plaintifTs  eyes,  resulting 
in  the  Injuries  complained  of.  The  negli- 
gence relied  on  was  the  permitting  of  the 
ties  in  the  bottom  of  the  car  to  be  wet  and 
saturated  with  said  poisonous  creosote,  with- 
out notice  to  plaintiff  thereof,  and  directing 
Urn  to  work  therein  and  handle  said  ties, 
in  said  condition;  the  last  paragraph  of  his 
petition  being  as  follows:  "That  the  proper 
and  safe  way  to  tiandle  *  •  •  the  ties 
was  to  permit  the  creosote  to  dry  before 
loading  the  same,  and  that  this  plaintiff  bad 
not  theretofore  been  called  upon  to  unload 
any  ties  that  had  not  been  dried;  and  that 
plaintiff  did  not  notice  until  he  took  hold 
of  said  tie  that  the  bottom  of  It  was  wet 
or  that  the  tie  under  It  was  saturated  with 
said  preparation;  that  the  def^dant  had 
caused  said  ties  to  be  loaded  *  *  *  in 
tbe  manner  aforesaid;  •  •  •  that  the 
causing  or  permitting  of  said  ties  to  be  in 
the  condition  herein  alleged  rendered  the 
place  where  and  the  appliances  with  which 
plaintiff  was  required  to  labor  not  reasona- 
bly safe  for  his  use;  that  defendant's  fore- 
man In  charge  of  such  work  expressly  di- 
rected this  plaintiff  to  do  the  aame,  and  this 
platutlff  relied  on  the  performance  by  the 
defendant  of  Its  duty  to  use  ordinary  care 
In  furnishing  him  with  a  reasonably  safe 
place  to  work,  and  did  not  inspect  the  said 
place  before  engaging  in  said  work." 

Defendant  answered  by  general  denial, 
plea  of  contributory  negligence,  special  plea 
that  plaintiff  was  negligent  In  permitting  the 
tie  to  slip  and  drop  from  his  hand,  when  the 
alleged  wet  condition  of  said  tie  and  tbe 
one  immediately  underneath  was  in  no  way 
concealed,  but  on  the  contrary  was  patent 
and  obvious.  The  failure  of  plaintiff  to  give 
bis  alleged  Injured  eye  the  proper  medical 
attention  immediately  after  the  Injury,  or 
within  a  reasonable  time  thereafter,  and 
by  special  plea  that  any  and  all  danger  at- 
tending the  unloading  of  the  ties  in  their  al- 
lied wet  condition  was  open,  patent  &nd 
obvious,  and  any  such  risk  attending  such 
work  of  unloading  the  ties  was  such  as 
could  be  easily  seen  and  appreciated  by  the 
plaintiff,  and  that  he  assumed  the  risk  of 
any  such  injury  while  engaged  in  this  work. 

A  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  plaintiff  for  $760,  and  the  de- 
fendant appeals. 

The  evidoice  adduced  on  the  trial  sustains 
the  material  allegationB  of  plalntUTs  peti- 
tion. 

Appellant  presents  two  assignments  of  er- 
ror. The  first  is  that  the  court  erred  in  r^ 
fusing  to  give  a  peremptory  Instruction  to 
the  jury  to  find  for  defendant  because  un- 
der the  evidence  the  plaintiff  was  not  entl- 
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tted  to  recover.  The  second  aasigunent  1% 
in  effect,  that  the  court  erred  In  not  snnt- 
Ing  it  A  new  trial  on  the  ground  ot  the  In- 
sofflclency  of  the  erldeiice.  We  will  there- 
fore only  consider  the  sulSclencr  of  the  tes- 
timony to  sustain  the  judgment 

The  first  proposition  made  by  appellant  is 
that:  "Where  the  uncontradicted  testimony 
showed,  as  It  did  In  this  case,  first,  that  if 
the  plaintiff  had  got  creosote  In  hia  eyes, 
the  Instantaneous  effect  thereof  wonld  be 
intense  and  severe  pain,  and,  second,  that 
plaintiff  exhibited  no  signs  of  such  pain  im- 
mediately after  the  time  of  the  alleged  mis- 
hap, but,  on  the  contrary,  made  no  complaint 
of  such  injury,  the  evidence  as  to  whether 
or  not  plaintiff  sostained  the  injury  as  al- 
leged was  in  such  a  state  that  reasonable 
minds  could  not  differ  as  to  the  effect  there- 
of, and  the  trial  court  therefore  should  have 
given  a  peremptory  instruction  for  the  de- 
fendant." The  plaintiff  testified  to  getting 
creosote  in  his  eyes,  and  there  was  no  direct 
testimony  contradicting  his  statement  As 
to  the  immediate  effect  creosote  getting 
into  the  eyes  would  produce  the  evidence  to 
some  extent  was  conflicting;  but  we  tbink 
there  was  sufficient  evidence  to  warrant  the 
verdict  of  the  Jury. 

[1]  The  second  proposition  presented  is: 
"Plaintiff's  own  teatimony  shows  conclusive- 
ly that  the  proximate  cause  of  his  injury, 
if  any,  was  his  own  carelessness  and  dnmsl- 
nees  In  letting  the  tie  drop  out  of  his  hands 
and  fall  upon  the  tie  immediately  under- 
neath. Without  tbe  dropping  of  the  tie,  the 
alleged  spattering  of  tbe  creosote  could  not 
have  occurred,  and  where  the  evidence,  show- 
ing, as  it  did,  that  no  one  except  the  plain- 
tiff himself  caused  tbe  tie  to  drop,  certainly 
plaintiff  was  guilty  of  contributory  negli- 
gence which  should  bar  a  recovery,  and  the 
Jury  should  have  been  so  charged."  The 
evidence  does  not  show  contributory  negli- 
gence on  tbe  part  of  the  plaintiff.  He  was 
handling  the  tie  in  the  ordinary  way,  and 
it  slipped  from  his  bands  by  reason  of  be- 
ing wet  under  the  bottom  with  creosote, 
which  condition  he  says  was  not  discovered 
by  him  until  it  had  slipped  from  his  hands. 
The  evidence  does  not  show  any  other  ver- 
sion of  the  matter.  The  ties  he  had  handled 
before  this  were  dry,  and  he  did  not  know 
tbe  dangerous  character  of  creosote. 

[2]  The  third  proposition  is:  "The  negli- 
gence. If  any,  of  the  railway  company  In 
permitttog  the  alleged  oreosote  on  top  of 
the  tie  immediately  underneath  the  one 
plaintiff  was  tiandling  at  the  time  of  his  In- 
Jury  was  not  the  proximate  cause  of  plain- 
tiff's alleged  injury,  because:  First,  the  en- 
tire testimony  in  this  record  shows  that, 
while  the  unloading  of  creosoted  ties  was  a 
usual  and  ordinary  occurrence,  still  the  al- 
leged accident  to  plaintiff  was  the  first  of 
its  character  ever  heard  of  by  any  witness 
in  this  case;  second,  the  allied  lojnry  to 


plaintiff  and  the  alleged  manner  of  its  hap- 
pening was  not  such  a  result  as  could  rea- 
sonably be  anticipated  by  the  railway  com- 
pany, by  reason  of  the  mere  presence  of  tbe 
creosote  upon  this  tie;  third,  there  was  an 
Intervening  cause,  1.  e.,  the  act  of  plaintiff 
In  dropping  the  tie."  At  the  time  plaintiff 
was  Injured,  he  was  unloading  ties  under 
orders  from  a  vice  prindpaL  The  ties  were 
saturated  with  creosote,  a  dangwous  mab- 
stance  when  brought  in  contact  with  the 
eyes.  This  was  known,  or  ought  to  have 
been  known,  to  the  defendant;  but  tbe  plain- 
tiff was  Ignorant  thereof.  The  ties  being 
wet  with  this  substance,  it  was  natural  for 
it  to  drop  from  the  upper  tiers  to  the  low^ 
ones  and  there  accnmuiat&  It  was  natural, 
when  a  tie  was  raised  and  dropped  on  a  low- 
er one  on  which  tbe  creosote  had  become  de- 
posited, to  cause  tbe  creosote  to  splash  and 
particles  th^eof  to  get  into  the  eyes.  It 
was  not  unnatural,  the  tie  being  wet,  which 
condition  was  not  known  to  plaintiff,  for  it 
to  slip  from  the  hand  when  raised  and  cause 
such  a  splash.  Th^  it  cannot  be  said  that 
the  injury  to  plaintiff  conld  not  have  been 
foreseen. 

[8]  It  is  not  necessary  that  the  precise  in- 
Jnry  should  have  been  anticipated,  bnt  that 
some  injury  might  ft>llow  from  the  act  of 
negligence.  "The  injuries,  proximate,  and 
natural  consequences  of  an  act  of  n^l^ence 
are  always  deemed  to  be  foreseen."  Rail- 
way Co.  V.  Jackson,  133  S.  W.  925.  Tbe  act 
of  the  defendant  In  allowing  the  ties  to  be 
loaded  in  the  condition  they  were  in  and  re- 
quiring them  to  be  unloaded  in  the  condi- 
tion they  were  when  unloading  was  the 
proximate  cause  of  the  injury,  and  from  the 
evidence  the  Jury  were  authorized  to  R>  find. 

The  evidence  supports  the  verdict  nt  the 
Jury,  and  the  Judtpnent  is  affirmed. 


MISSOURI,  K.  &  T.  BY.  00.  OF  TBSAS  v. 
HENDERSON. 

(Coart  of  Oivn  Appeals  of  Texas.  Dallas. 
June  1.  1912.    Reheulng  Denied 
June  22,  1912.) 

1.  Death  (|  IM*)— Aonon  —  DtaMAOB»~Iii- 

STBUCTIONB. 

The  instmction.  In  an  action  by  a  widow 
for  death  of  her  unmarried  son,  that  tbe  meas- 
ure of  damages  is  the  present  value  of  tbe 
pecuniar;  eontrlbutioas  ue  bad  a  reaacHiable 
ezpectatloD  he  would  have  made  to  her,  had  bo 
lived,  does  not  authorise  recovery  tor  contiibn- 
tioDB  he  might  have  made  other  than  for  her 
Bole  benefit. 

SBd.  Note.— For  other  eaaae,  see  Dea^  OsnL 
J.  II  142-148;  Dec  Dig.  |  1M.«] 

2.  Death  (|  IM*)— Aotioh— Dauaosb  —  IH- 

BTRUCTIONS. 

The  instruction  stating  the  measure  of  dam- 
ages for  death  of  plaintiff's  bod  as  the  present 
value  of  tbe  pecuniar;  contributions  she  had  a 
reasonable  expectation  he  would  have  made  to 
her,  had  he  lived,  b;  stating  that  the  jniy  will 
not  allow  her  anything  for  niet  or  aoiraw  on 
account  of  his  death,  or  for  mos  ct  his  sodety. 
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affectioD,  and  companlonahlp,  exdndei  all  im* 
proper  dements  of  danaaxe. 

fBd.  Note.— For  other  eaaea.  mo  DeaiO.  Cent. 
T»S.  H  142-148:  Dec.  dETi  104.*) 

S.  DuTH  (I  99*)— Damaom  —  EtxcuaiTB  Rs- 

OOnST. 

A  rerdlct  of  910.000  ia  an  actton  bj  a 
widow  of  4S  for  deatb  of  her  onmarried  aon  of 
22,  atrons,  healthr.  lober,  and  indnstrioos.  who, 
as  extra  locomotlTe  fireman,  was  earnlnc  over 
940  a  month,  the  larfer  part  of  which  he  de- 
voted to  her  rapport,  and  who  wai  in  line  for 
pranotiwi  to  a  regular  fireman,  whoaa  average 
canUnga  are  |90  a  month,  is  nut  axoesalTe. 

riM.  Note.— For  other  cases,  see  Death,  Gent 
Uig.  H  H^iSO;  Dee.  Dir.  I  99.*] 

Ai^>eal  from  District  Court,  Qnyaon  Coun- 
t7;  B.  L.  Jones,  Judge. 

Action  bj  Mattle  BL  Henderson  against  the 
MlBsonri.  Elanaaa  &  Texas  Railway  Com- 
pany of  Texas.  JudgmeAt  for  plaintiff.  De- 
fendant appeals.  AfSnued. 

Alex.  a.  Coke  and  A.  H.  UcKnlght,  both 
of  Dallas,  and  Head,  Smith.  Hare  A  Head, 
of  Sherman,  for  app^ant  Wolfe,  Maxey, 
Wood  Jb  Baren,  of  Shaman,  for  appellee. 

TAIBOT,  J.  Hie  fbltoirtng  atatement  of 
the  nature  and  result  of  the  salt  la  takei 
from  appellant's  brief: 

On  Hay  SI,  1911,  appellee,  Mattle  O.  Hen- 
dersin,  aa  administratrix  of  the  estate  of  R. 
BL  Henderson,  deceased,  and  as  mother  and 
■ole  Itenefldary,  filed  tills  suit  In  the  Fif- 
teenth district  court  of  Orayson  county,  Tex., 
against  appellant,  the  Missouri,  Kansas  &. 
Texas  Railway  Company  of  Texas,  for  dam- 
ages on  account  of  the  death  of  R.  B.  Hen- 
derson, allied  to  hare  oocorred  at  Oreai< 
vlUe,  in  Hunt  county,  Tex.,  on  Decembw  25, 
1910,  while  the  said  R.  B.  Hmderaon  was  in 
the  employ  of  appellant  as  locomotiTe  fire- 
man. She  alleged  that  the  death  of  deceased 
was  caused  by  the  negligence  of  appellant; 
that  deceased  was  a  young  man,  unmarried. 
22  years  old;  that  he  had  no  children;  that 
appellee  waa  a  widow,  and  that  appellee  and 
deceased,  at  the  time  of  his  death,  were  Ut- 
ing  together  and  keeping  house ;  that  deceas- 
ed lived  with  appellee,  and  supported  her. 
and  contributed  all  his  earnings  for  the  main- 
tenance and  support  of  appellee,  and  would 
have  continued  to  do  so  throughout  the  re- 
mainder of  his  life,  and  alleged  her  damages 
Co  be  f35,000.  Appellant  answered  by  gen- 
eral dmlal  and  pleaded  assumed  risk  and 
contributory  negllgenee.  On  June  1^  1911. 
tbe  case  was  tried  before  a  Jury,  and  result 
ed  In  a  verdict  and  Judgment  In  tevor  of  ap- 
pellee In  the  sum  of  $13,500.  Appellant  pre- 
sented a  motion  for  new  trial,  and,  among 
other  things,  objected  to  the  verdict  and 
Judgment  on  the  ground  that  same  was  ex- 
cessive In  amount  Thereafter,  and  before 
the  motion  for  new  trial  was  disposed  of, 
plaintiff  in  the  trial  conrt  made  a  remittance 
of  13,500,  and  aftu  said  lemtttance  was  made 
the  motion  fbr  new  trial  waa  by  the  oonrt. 


on  July  11,  1911,  overruled,  and  judgment 
entered  against  appellant  for  {10,000.  In 
due  time  ai^lant  assigned  errors  and  per- 
fected its  appeal,  and  brings  tbe  cause  to 
this  court  for  review. 

[1,2]  There  are  but  two  assignments  of 
error  urged  In  this  a>urt  The  first  com- 
plains of  the  court's  charge  on  the  measure 
of  damages,  which  Is  as  follows:  "If  under 
the  foregoing  instructions  yon  find  that  plain- 
tiff, Mattle  n.  Hoiderson,  is  entitled  to  re- 
cover, the  measure  of  damages  Is  such  sum 
as  rqiresents  the  present  worth  or  value  of 
the  pecuniary  contributions.  If  any,  that  you 
find  and  beHeve  ftom  the  e^oice  said  plain- 
tiff had  a  reasonable  expectation  that  the 
said  Robert  B.  Henderson  would  have  made 
to  her,  had  he  lived;  but  yon  will  not  allow 
said  plaintiff.  If  you  find  for  her,  anything 
for  any  grief  or  sorrow  on  account  of  the 
death  of  said  Robert  IL  Hcmderson.  or  for 
the  loss  of  his  society,  affection,  and  com- 
panionship.** 13ie  propositions  contended  for 
under  this  asslgnmoit  are:  0-)  That  *'80 
much  of  the  charge  as  instrueta  the  measure 
of  damaxea  to  be  'aueh  sum  aa  represents 
the  present  worth  or  value  of  pecuniary  con- 
trlbntionB,  If  any,  tiiat  you  find  and  betleve 
from  the  evidence  said  plaintiff  had  a  rea- 
sonable expectation  that  the  said  Robert.  IL 
Hendersim  would  have  made  to  her,  had  he 
lived,*  la  erroneous  in  this:  That  It  shonld 
have  been  limited  to  contrlbutlonB  contem- 
plated ia  the  event  deceased  had  not  beai 
killed  in  the  acddoit  It  eliminates  firom 
the  consideration  of  the  Jury  Uie  feet  that 
deceased,  even  if  be  had  aot  been  killed  in 
the  accident,  might  have  met  an  untlm^ 
death  In  some  other  way,  for  which  appe- 
lant was  not  responsible.**  (S)  "Said  charge, 
in  directing  tbe  Jnry  to  find  such  a  sum  as 
represents  tbe  present  worth  or  value  of  con- 
templated pecuniary  contributions,  is  errtme- 
ouB  in  prescribing  a  mathematical  rule  to  the 
jury,  which,  under  the  tacts  of  this  case,  prob- 
ab^  resulted  In  injury."  (S)  'The  charge 
gW«D  is  erroneous,  in  that  It  authorises  the 
Jury  to  give  to  appellee  the  present  worth  or 
value  of  the  contemplated  pecuniary  contri- 
butions. Under  the  facts  of  this  case  such 
(diarge  Is  ^oneous,  because  it  authorizes 
the  jury  to  value  the  money  given  to  the  ap- 
pellee by  the  deceased,  regardless  of  whether 
the  money  was  given  for  her  sole  benefit  or 
not."  (4)  "Said  charge  Is  erroneous  In  ex- 
cluding from  the  consideration  of  the  Jnry, 
in  estimating  ai^ellee's  damage,  grief  and 
sorrow  on  account  of  the  deatb  of  deceased, 
and  loss  of  society,  affection,  and  companion- 
ship, and  not  going  further  and  ^^limtimHng 
other  matters,  which  the  Jury  may  have  con- 
sidered, but  which  they  could  not  have  pn^ 
eriy  considered  in  arriving  at  their  verdict." 

We  are  of  opinion  that  neither  of  these 
propositions  idiould  be  sustained.  Tbe 
charge,  we  believe,  conforms  In  all  easoitlal 
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particalars  to  charges  on  the  measure  of 
damages  which  have  been  repeatedly  htid  to 
be  sufficient  by  our  appellate  courts,  and  la 
substantially  correct.  The  charge  restricts 
the  damage  to  the  present  value  of  the  pecun- 
iary contributions  which  the  appellee  bad  a 
reasonable  expectation  of  receiving  had  the 
deceased  lived,  and  we  are  unable  to  see  how 
it  could  be  construed  as  authorizing  contribu- 
tions other  than  for  the  sole  benefit  of  the 
appellee.  If  there  was  any  matter  or  Im- 
proper element  of  damage  which  the  Jury 
might  have  considered  In  arriving  at  the 
amount  of  their  verdict  that  was  not  ex- 
cluded by  the  charge.  It  has  not  been  pointed 
oat  by  appellant,  and  we  know  of  none.  The 
charge  under  eonsid^ratfon  is  not  snbject  to 
the  objection  urged  and  sustained  in  the 
case  of  Railway  Co.  v.  McVey,  99  Tex.  28, 
67  S.  W.  S28.  Unlike  the  charge  held  to  be 
defective  in  that  case,  it  not  only  excludes 
the  allowance  of  anything  for  grief  or  sor- 
row on  account  of'  the  death  of  Robert  E. 
Henderson,  but  also  compensation  for  the  loss 
of  his  "Bodety,  aflectloii,  and  companion- 
ship." 

[S]  The  second  assignment  asserts  that  the 
verdict  Is  excessive.  As  has  been  aem,  the 
verdict  was  for  918,500,  which  wu  redneed 
by  a  remittitur  of  $8,600,  and  Indigent  al- 
tered for  plaintUr  for  $10,000.  We  do  not 
think  we  would  be  warranted  In  holding  this 
amount  excessive.  Mumerous  cases  might  be 
cited  in  which  as  large  or  even  larger  ver^ 
diets  on  testimony  no  stronger  in  support 
thereof  titan  the  testimony  In  this  ease  were 
upheld  by  onr  appellate  conits.  The  plaln- 
tlif  was  a  Widow  43  years  of  age  at  the  time 
of  her  son's  death.  The  deceased  was  a 
strong,  healthy  yonng  man,  22  years  old  and 
unmarried,  when  killed.  He  had  recently 
been  promoted  by  the  railway  company,  and 
was  sober  and  Industrious,  and  had  been 
earning  more  than  $40  per  month  as  an  extra 
locomotive  flronan  tor  the  appellant  He  and 
his  mother  lived  together  in  a  rented  house, 
and  be  gave  her  the  money  to  pay  the  rent. 
She  says  he  spent  very  little  on  himself,  but 
devoted  the  larger  part  of  his  earnings  to  her 
snpport,  which  constituted  practically  her 
only  means  of  support  Albert  Taylor,  a  lo- 
comotlTe  flronan  of  the  appellant  testified: 
"I  run  sonth  out  of  Denlson  on  frel^t  trains. 
Firemen  In  the  same  department  are  paid 
uniform  wages  of  $3.20  per  100  miles.  One 
hundred  miles  Is  regarded  as  a  day's  work. 
If  you  go  over  that  distance,  yon  get  addi- 
tional pay.  The  average  wages  of  a  locomo- 
tive fireman  In  the  employment  of  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas  for  the  year  round  Is  about  $00  per 
month.  An  extra  man  gets  the  same  wages 
as  a  regular  man  when  he  goes  out  As  to 
how  much  he  makes  depends  on  how  many 
miles  he  goes.  As  business  Increases,  the  ex- 
tra men  are  promoted  to  legnlar  mau  The 


first  man  up  Is  first  promoted  out  of  the  ex- 
tra men.  The  services  of  a  fireman  are  rea- 
sonably worth  $00  a  mounth."  To  the  same 
effect  Is  the  testimony  of  C.  Tracy,  auother 
locomotive  fireman  of  the  appellant 

We  think  the  Judgment  Is  supported  by  the 
cfvidence,  and  that  it  should  be  affirmed.  It 
la  therefore  accordingly  so  ordered. 


ROYAL  INS.  CO.  v.  W.  P.  WRIGHT  ft  CO. 

(Court  of  Civil  Appeals  of  Texas.  DaUss. 
June  15,  1912.) 

1.  InsuBANCB  (I  633*)— 'Fibs  Ihsobarck- 

PrriTION— O  W  NKESHIP. 

Plaintiffs  petition  in  an  action  on  an  In- 
surance policy,  alledng  that  the  policy  was  on 
"his  certain  stock  of  merchandise,  was  a  suffi- 
cient allegation  of  ownership  of  the  property 
destroyed,  as  gainst  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Inaunnce. 
Cent  Dig.  %  1604;  Dec  Dig.  {  683.*] 

2.  InsuBANCB    (I  ssim-JcHUor— Bbacb— 

Inventobt  Clause. 

There  could  be  no  breach  of  a  clause  of  an 
insurance  policy  requiring  that  an  inventory  be 
made  within  30  days,  until  the  expiration  of 
such  80  days. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  «  853;   Dec.  Dig.  {  335.*I 

Error  to  District  Court  Hunt  County;  T. 
D.  Montrose,  Judge. 

Action  by  W.  P.  WWght  &  Co.  against  the 
Royal  Insurance  Company.  From  a  Judg- 
ment tor  plalntifbi^  defendant  brings  error. 
Affirmed. 

Wm.  Thompson,  ot  Dallas,  and  Looney, 
Clark  &  Leddy  and  WUl  O.  Thompson,  all  of 
GreaivUle,  tor  plaintiff  In  error.  Evans  A 
Carpenter,  tor  defendants  in  error. 

RAINfiir,  0.  J.  Defeandants  In  error  saed 
to  recovw  of  pUdnUff  in  error  the  value  of 
a  certain  stock  of  merchandise  destroyed  by 
fire,  which  was  covered  by  a  policy  of  Insiuv 
ance  against  loss  Issued  by  plaintiff  in  error 
for  $1,600.  Plaintiff  in  error  answered  by  gen* 
eral  and  special  demurrers,  gmeral  denial, 
specially  a  breach  of  the  policy  In  the  toilar* 
to  comity  with  what  Is  usually  known  as 
the  'Hron-sato  claase,"  and  fraud  on  the  part 
of  defendants  in  wror  In  mavtag  tmm  their 
store  certain  merchandise  of  which  they 
made  no  entry.  W.  B.  Austin  intervened  as 
trustee,  alleging  that  said  policy  had  been 
transferred  to  him  in  writing  for  the  benefit 
of  creditors,  and  adopting  plaintiff's  petition 
as  to  statement  of  cause  of  action.  A  trial 
was  bad,  and  verdict  and  Judgment  rendered 
for  defendants  in  error  for  $1,460.  from 
which  plaintiff  In  atot  alone  iKOseentes  this 
writ  of  error. 

Conclusions  of  Fact 

Defendants  in  error  w^  doing  a  mtt«an- 
tUe  business  In  the  name  of  W.  P.  Wright  A 
Co.,  In  the  town  of  BodnraU.  On  December 
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2.  IBIO,  plaintlfl  In  error  Issued  to  tbem  a 
policy  of  Insurance  aganst  loss  by  Are  for 
91,500,  covering  a  stock  of  merchandise  and 
payable  to  W.  P.  -Wright  &  Co.  On  Decem- 
ber 13, 1910,  a  flre  occurred,  which  destroyed 
said  merchandise,  and  the  damage  to  defend- 
ants in  error  caused  by  said  fire  was  at 
least  eaual  to  the  amount  found  by  the  ver^ 
diet. 

Gontduslons  of  Law. 

ri]  1.  The  petition  of  plalntiflta,  alleging  in 
substance  that  defendant  on  December  2, 
1910,  by  Its  policy  No.  34  Insnred  them  for  a 
term  of  one  year  from  date  against  loss  or 
damage  by  flre  to  the  amonnt  of  $1,500  on  their 
certain  stock  of  merchandise,  consisting  prin- 
cipally of  dry  goods,  groceries,  etc.,  Is  a  snffl- 
clent  allegation  of  ownership  of  the  proper- 
ty destroyed  as  against  a  general  demurrer. 
Insurance  Co.  v.  Jameson  Bros.,  31  Tex.  Ctr. 
App.  651,  73  S.  W.  418. 

2.  Assignments  2,  3,  4,  6,  6,  7,  8,  and  9 
complain  of  the  admission  of  the  testimony 
of  certain  witnesses.  There  was  no  material 
error  In  admitting  said  testimony,  and  said 
assignments  are  overruled. 

3.  Defendants  in  error  were  not  guilty  of 
fraud  In  representing  to  plaintiff  In  error 
that  the  amount  of  goods  destroyed  was  of 
greater  value  than  it  really  was;  nor  of 
fraud '  in  allowing  goods  to  be  moved  from 
their  store  by  defendant  In  error's  wife,  for 
the  purpose  of  deceiving  plaintiff  In  error. 

[2]  4.  Defraidants  In  error  did  not  breach 
the  record  warranty  clause  of  the  policy. 
At  the  time  the  policy  was  Issued,  plaintiffs 
had  no  correct  inventory  on  hand.  Under 
these  coodttioos,  the  said  clause  required  one 
to  be  made  within  30  days  from  the  date  of 
the  policy,  and  no  breach  could  occur  until 
the  expiration  of  the  said  30  days. 

6.  There  was  no  material  error  In  the 
charge  of  the  court  It  sufficiently  applied 
the  law  to  the  facts,  and  the  assignments 
complaining  of  the  charge  are  not  well  taken. 

6.  The  evidence  shows  the  issuance  of  the 
policy,  the  destruction  of  the  merchandise  by 
flre,  and  !■  sufficient  to  support  the  verdict; 
there  being  no  material  violation  of  the  insur- 
ance contract 

The  Judgment  Is  affirmed. 


iTHRBADGIIiL  v.  SHAW. 
(Court  of  Civil  Appeals  of  Texas.  Anstin. 
May  29,  1912.) 

1.  Tbiax.  ({  148*)— QuBsnoKB  or  Law  ob 

Fact— CoNFLicTiRO  Testuokt. 

Where  plaintiff's  direct  testimony  tended 
to  show  a  right  to  recover,  if  there  was  a  con- 
flict between  it  and  his  cross-examination,  it 
was  for  the  jnry  to  determine  which  was  cor- 
rect, and  a  venfict  for  defendant  was  improp- 
erly directed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  342,  343;  Dec.  Dig.  |  143.*] 


2.  Attobkkt  Airn  Clibht  (|  166*)— Aotzoms 

POB  COHPSKSATIOIT  —  EVZDENCB  —  PEBTOBIC- 
ANCE. 

In  an  action  by  an  attorney  to  recover 
compensation  for  services,  which  was  contin- 
gent apon  bis  eBtablishing  his  client's  saperior 
right  to  land  as  against  the  one  who  had  pro- 
cared  aa  award  from  the  Comtoissioner  of  the 
General  Land  Office,  a  deed  from  the  client  to 
such  person  was  admissible  to  show  that  bis 
own  act  had  made  it  Impossible  for  him  to  pro- 
cure the  land  from  the  state. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and'  (Tlient.  Cent  Dig.  ||'  368-^72;  Dec  Dig.  f 
166.*] 

3.  Appeal  and  Bbbob  (|  1176*)— IMbfosi- 

TXOH— BEKDEBING  JUDQICEHT. 

A  motion  by  defendant  for  a  directed  ver- 
dict Is  not  equivalent  to  a  demurrer  to  the  evi- 
dence; and  hence,  on  an  appeal  by  plaintiff 
from  a  judgment  on  such  a  verdict,  the  Court 
of  Civil  Appeals  will  not  render  Judgment  for 
plaintiff,  but  will  remand  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4673^4587;  Dec.  Dig.  1 
1176.*] 

Appeal  from  Tom  Oreen  County  Court; 
Oscar  Frlnk,  Judge. 

Action  by  W.  A,  Tbreadglll  against  W.  H. 
Shaw.  From  a  judgment  (or  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

G.  E.  Dubois,  of  San  Angelo,  for  appellant 

KEY,  C.  J.  This  case  originated  in  a  jus- 
tice of  the  peace  court,  and  was  appealed  to 
the  county  court.  In  that  court  the  plaintiff 
filed  a  written  petition,  to  which  the  trial 
court  sustained  a  defuurrer,  and  the  plaintiff 
prosecuted  an  appeal  to  this  court,  where 
the  case  was  reversed  and  sent  back  for 
trial.  ThreadgiU  v.  Shaw,  130  S.  W.  707. 
The  plaintiff  sned  to  recover  ¥200,  alleged 
to  be  due  him  from  the  defendant  for  legal 
services  rendered  by  the  plaintiff  in  refer- 
ence to  certain  tracts  of  school  land.  At 
the  last  trial,  after  the  plaintiff  had  given 
his  testimony  and  rested  his  case,  the  de- 
fendant moved  the  court  to  instruct  the  jury 
to  return  a  verdict  for  him,  which  motion 
was  granted,  and  from  the  judgment  ren- 
dered upon  a  verdict  thus  obtained  tbe  plain- 
tiff prosecutes  a  second  appeal,  and  assigns 
as  error  the  action  of  the  trial  court  in  di- 
recting a  verdict  for  the  defeudant. 

[1]  As 'we  construe  the  plaintiff's  petition, 
his  right  to  compraisatlon  for  the  services 
rendered  was  not  contingent  upon  the  de- 
fendant's securing  the  land  from  the  .state, 
but  upon  plaintiff's  establishing  the  defend- 
ant's superior  right  to  the  land  as  against 
one  March,  who  had  procured  an  award 
from  the  Commissioner  of  tbe  General  Land 
Office.  The  plaintiff  aUeged  in  his  petition, 
and  testified  as  a  witness,  that  he  represent- 
ed the  defendant  In  a  suit  between  him  and 
March  concerning  the  land  referred  to,  which 
snit  resulted  in  a  judgment  In  fbvor  of  the 
defoidant,  Shaw,  and  that  thereafter  Shaw 
sold  his  Interest  In  the  land  to  March.  The 
plaintiff's  testimony,  especially  that  given 
upon  direct  examination,  tended  to  support 
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his  right  to  recover;  and  If  the  testimony 
which  he  sare  npon  croas-examlnatlon  tended 
to  a  different  conclusloD,  It  did  not  bo  dear- 
ly show  that  be  was  not  entitled  to  recover 
as  to  Justify  the  court  in  directing  a  ver- 
dict against  him.  If  there  was  conflict  be- 
tween bis  direct  testimony  and  that  givoi 
upon  cross-examination,  it  was  for  the  Jury 
to  determine  which  statem^t  was  correct. 
Hence  we  hold  that  the  court  erred  in  di- 
recting the  jury  to  return  a  wdlct  for  tiw 
defendant, 

[2]  We  also  sustain  the  appellant's  conten- 
tion that  he  had  the  right  to  introduce  In 
evidence  the  deed  made  by  the  defendant, 
Shaw,  conveying  his  right  to  the  land  to 
March,  and  thereby  r«idwing  It  impossible 
for  the  defendant  to  procure  the  land  from 
the  state. 

[t]  We  overrule  the  contention  that  ap- 
p^lee's  motion  to  Instruct  a  verdict  for  him 
was  equivalent  to  a  demurrer  to  the  evi- 
dence, and'  therefore  this  court  should  re- 
verse and  render  Judgment  for  appellant. 
Sl>erstodt  v.  State.  92  Tex.  91,  46  S.  W.  1007. 

For  the  errors  pointed  out^  the  Jndgm«it 
is  reversed,  and  the  cause  remanded, 

Bevwsed  and  r«nanded. 


SOUTHWVSTBRN  TELBORAPH  A  TBLD- 
PHONB  GO.  V.  GOBBBTT. 

(Court  of  Oivil  Appeals  of  Texas.  Taxarkana. 
1^  9,  1912.   Rehearbig  Denied 
Jane  6,  1912.) 

1.  Teueobafhs  AXD  TBLraVOHBS  (I  IS*)— 
WlBIGS  —  NKOUaBNT  HAUTTXirASrOB  —  Bx- 
SFONSIBIUTT, 

Whether  a  telephone  company  is  liable  for 
injury  to  a  railway  brakeman.  itnick  while 
standing  on  a  freight  car  by  a  wire  suspended 
by  tbe  company  over  railway  tracks,  depends 
upon  whether  Uie  railway  company  antborlzed 
the  wire  to  be  so  suspended. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
nnd  Telephones.  Cokt  Dig.  |  9;  Dec.  Dig.  S 
15.*] 

2.  TECSOBAPHa  AND  fftUFHOim  16*)— 
WlBES  —  Neoligbitt  Haiktknarob  —  Bb- 
BP0R8IBILITT. 

A  telephone  company  which  has  suspended 
a  irire  over  a  railway  track  so  low  as  to  strike 
a  tnrakenian  on  a  paning  freight  car  cannot  es- 
cape liability  for  the  injury  because  it  acted  for 
a  patron  whose  line  was  connected  with  the 
company's  exchange. 

[Ed.  Note.— For  other  cases,  ss*  fDslooaphs 
and  Telephones,  Cent  Dig.  |  9;  De&  Dig.  | 

15.  '] 

8.  Tblbgbafhs  akd  Tblkfhoivbs  (i  lis*)— 
Wibbs  --  NBQLiaEnT  Maintenakcb  —  KB- 

SFONSIBIUTT. 

A  telephone  company  is  not  liable  tor  in- 
jury to  a  railway  employ^  caused  by  a  wire 
being  suspended  too  low  over  a  railway  track, 
if  it  did  not  construct  the  line  or  control  It, 
though  it  was  connected  with  the  company's 
lines  as  a  ctmvenlence  to  the  indivldnal  owner 
of  the  line. 

[Ed.  Note.— For  other  cases,  see  Teiegraphs 
and  Telephones,  Cent^  Dig.  {  9;  Dec.  Dig.  | 

16.  •] 


Ai^MBl  from  District  Covrl;  HurlHMt  Ooon- 

tar;  H.  X.  Lyttleton,  Judge. 

Action  by  a  H.  Corbett  against  the  South- 
western TeiegraiA  ft  Teleptume  Company. 
Jttdgmwt  for  plaintifC,  and  defsnflaiit  ap- 
peals. B«Teraed  and  remanded. 

Toung  &  Stinchcomb,  of  Longview,  for  ap- 
pelant Bezbm  *  Byan,  of  Marshall,  for 
apptilee^ 

WILL80N,  a  J.  While  standlnf  on  top 
of  a  box  car  In  the  dlscha^  of  Us  doty  as 
a  brakeman  for  the  Harahall  A  Bast  Texas 
Railway  Compaiq^,  aiq;>dlee  was  struck  by  a 
tel^one  wire  snQpended  across  said  xmQ- 
way's  tradt  and  thweby  ms  Injnred.  He 
aUeged  that  the  wire  bad  been  suspended 
across  the  track  aweUuit,  and  that  in  so 
suspending  it  appellant  ms  gaUtj  of  ne^ 
gence  in  tbat  it  placed  the  wire  **ao  low.** 
quoting  from  his  petition,  **aM  not  to  permit 
plalntlflF  irtille  standing  on  a  box  ear  *  *  * 
to  pass  under  said  wire  without  beSng  knock- 
ed down."  On  the  finding  of  a  Jury,  a  Jndf- 
ment  for  $200  was  rwOered  In  his  fhTor. 

[1]  It  aMKared  from  testimony  heard  on 
the  trial  tiiat  the  wire  which  strode  appellee 
was  suspmded  across  tba  railway  company's 
trade  at  the  Instance  of  tme  Oavtadl  (wbo 
lived  about  one-half  ttf  a  mUe  b^tmd  Ow 
limits  of  tbe  dty  of  Ifarsball)  for  the  poz^ 
pose  of  connecting  his  home  with  appellant's 
telephone  exchange  In  said  city.  It  farther 
appeared  that  a  wire  bdongliig  to  Dr.  Allen 
and  Philip  Craver  extended  from  Harleton, 
wh^  tb^  lived,  and  connected  to  appel- 
lant's wires  at  tbe  Marshall  city  Umlta,  and 
that  by  an  arrangeniCTt  betweea  aald  Allm 
and  Craver  and  Cavlstil  tbe  wire  which 
struck  app^lee  had  beoi  connected  to  the 
wire  belonging  to  said  Allen  and  Craver,  and 
from  tbe  point  of  connection  extended  across 
the  railway  company's  track  to  CaviBeH's 
home.  In  this  way  Cavlzell's  home  waa  con- 
nected with  appellant^s  exchange  in  Uarsball, 
and  he  was  furnished  h7  appellant  with  Ito 
telephone  service^ 

Appellant  contends  tbat  it  further  appear- 
ed from  the  testimony  that  it  did  not  own 
the  wire  which  strati  appellee,  did  not  place 
It  across  the  railway  company's  tnudc,  and 
had  no  control  over  It  It  insists  that  ttw 
trial  court  therefore  erred  in  refusing  Ito 
request  tliat  the  Jury  be  peronptorily  In- 
structed to  return  a  verdict  In  its  favor. 

In  his  brief  appellee  does  not  fiontrov^ 
api>eUant*s  claim  that  it  did  not  own  or  have 
any  control  over  the  wire,  but  insists  tbat 
appellant  nevertheless  was  liable  because  it 
appeared  from  the  testimony  that  it  placed 
the  wire  in  tbe  position  it  occiu>iea  across 
the  track  and  thereafterwards,  in  furnish- 
ing Cavlseil  with  telephone  sor^ce,  used  tbe 
wire  in  carrying  on  Its  business.'  Hiat  appe- 
lant so  used  the  wire  and  charged  CavixeU 
for  service  It  rendered  to  blm  was  not  dls- 
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poted.  Bnt  appellant  denied  that  it  placed 
or  had  anjtbiiig  to  do  wltb  placing  tbe  wire, 
and  as  siqiiportliiK  Its  denial  offered  tbe  tes- 
timony of  one  Naendall,  Its  wire  chief  at 
MarshalL  Namdall  testified  that  he  was 
employed  by  appellant  to  work  for  It  from 
7:30  a.  m.  to  6:30  p.  m.;  that  he  placed  the 
Cavlzell  wire  across  the  railway  track  about 
6  p.  m.,  after  his  day's  work  for  appellant 
was  over,  and  that  In  placing  it  he  acted  for 
and  was  paid  for  his  services  by  CavlzelL 
We  think,  however,  thore  was  testimony  to 
support  a  finding  that  Naendall  acted  for  ap- 
X>enant  In  constructing  the  Une  across  the 
railway  for  Gavizell  testified  that  he  arrang- 
ed with  appellant  to  construct  it,  and  after 
it  was  constructed  paid  appellant  for  con- 
structing it  If  appellant,  acting  for  Gavl- 
saapended  the  wire  as  It  was  suspended 
at  the  time  It  stnuft  appellee,  whether  it 
was  liable  to  appellee  or  not  we  think  de- 
puded  lUKUL  wh^er  the  rallwi^  company 
hMd  auUiorized  It  or  Oavisell  to  so  suspend 
the  wire  or  not  Whether  the  railway  com- 
pany anUiorlzed  the  placing  of  the  wire 
acroas  its  tntk  or  not  was  not  shown  by  the 
testimony.  If  It  did  authorise  It,  appellant, 
If  it  constructed  the  line,  had  a  right,  we 
think,  to  assume  the  railway  company  would 
see  to  it  that  its  trains  were  operated  with 
reference  thereto  and  would  use  such  precau- 
tions ma  might  be  neoessaiy  to  protect  its 
onplojfiB  from  injury  by  coming  in  contact 
with  it  If  the  railway  company,  having  au- 
thorized the  placing  of  the  wire  as  It  was 
placed  across  its  tra<^  fftUed  to  use  such 
care  as  It  should  have  used  (with  rafermce  to 
tlie  position  of  the  wire)  In  tlie  discharge  of 
its  dat7  to  furnish  appellee  a  safe  place  to 
work,  It  would  be  liable  for  injury  suffo^d 
by  blm  without  fault  on  his  part,  resulting 
from  tbe  posltl<m  of  the  wire. 

[S]  But  If  the  railway  company  did  not  au- 
thorize the  suspension  of  the  wire  across  Its 
track,  and  If  appellant  suspended  It,  we  do 
not  think  the  fact  that  it  acted  for  CavizeU 
in  doing  so  relieved  it  of  liability  to  appellee. 
If  Cavlzell  himself  was  without  authority 
to  BO  suspend  the  wire  across  the  track  as  to 
Interfere  vrith  the  use  the  railway  company 
bad  a  right  to  make  thereof,  and  as  to  en- 
danger  its  escaployia  engaged  In  operating  its 
trains,  he  could  not  authorize  appellant  to  so 
place  it  If  without  being  authorized  to  do 
BO  appellant  suspended  the  wire  across  the 
track,  we  see  no  reason  why  it  should  not  be 
held  liable  to  appellee  for  the  consequences 
to  blm  of  Its  unlawful  act 

[3]  The  court  Instructed  the  Jury  as  fol- 
lows: "If  you  believe  from  the  preponder- 
ance of  the  testimony  In  this  case  that  de- 
fendant company  was,  at  or  about  the  time 
named  In  plalntUTs  petition,  for  the  purpose 
of  prosecuting  its  btuilness  and  transmitting 
messages  and  furnishing  telephones  for  pay, 
using  a  telephone  line  owned  by  Graver  and 
Alloi  and  Jake  Oavlz^  and  that  said  line 


or  a  part  thereof  was  constructed  across  the 
liarahall  &  Bast  Texas  Hallway  Company's 
roadbed  in  such  manner  as  that  the  same 
was  not  high  enough  above  the  roadbed  to 
permit  persons  to  pass  under  the  same  while 
standing  on  one  of  said  company's  box  cars, 
and  that  said  line  was  nei^li^tly  construct- 
ed acroas  said  track,  and  that  defendant  com- 
pany knew  of  said  negligent  construction,  or 
by  the  exercise  of  ordinary  care  could  have 
known  of  same,  and  yon  further  believe  that 
plaintiff,  while  in  the  proper  and  necessary 
dlacbai^e  of  his  duties  as  brakeman  on  one 
of  the  freight  trains  of  the  said  Marshall  A 
Bast  Texas  Railway  Company,  was  walking 
on  top  of  a  box  car  in  said  train,  and  that 
while  so  walking  on  said  car.  and  without 
any  negligence  on  his  part,  was  struck  by 
the  said  wire  and  knocked  down  and  injur- 
ed as  alleged,  then  in  that  event  you  will  find 
for  the  plaintiff." 

There  was  no  testimony  tending  to  show 
that  tbe  Cavlzell  wire  was  charged  vritb 
electricity  at  tbe  time  it  struck  ai^^eUee,  or 
that  tbe  injury^  blm  would  not  bare  occur-' 
red,  or  been  less  than  It  was,  biA  the  wire 
never  been  nsed  to  carry  electricity.  In  otta- 
et  words,  there  was  no  testimony  tending  to 
show  that  tbe  use  appellant  made  of  the 
wire  bad  anything  whatever  to  do  with  pro* 
dudng  tbe  injury  be  suffered.  Therefore  we 
are  unable  to  understand  why  app^anf  a 
use  of  tbe  wire  should  have  been  regarded  as 
material  to  tbe  questian  made  as  to  its  11a- 
biUty.  Nor  If  it  did  not  construct  tbe  Oavl- 
leU  line,  nor  have  cmtrol  over  It  after  it 
was  constructed,  do  we  think  the  fact  that 
it  may  htfve  beoi  negligently  constructed  or 
ne^igently  maintained,  and  that  ai^lant 
knew  It,  was  a  reason  why  it  should  have 
been  held  to  be  liable  to  appellee.  Certainly 
if  Nattidall  in  constructing  the  line  acted 
for  Cavlzell  and  not  for  appellant,  and  was 
guilty  of  negligence  in  constructing  It,  ap- 
pellant would  not  be  reqwnslble  tor  his  n^- 
Ugence.  And  if  It  did  not  ctmtrol  the  line 
after  it  was  constructed,  and  was  not  charg- 
ed with  a  duty  to  maintain  It,  it  could  not 
lawfully  interfere  with  it,  and  therefore 
could  not  be  held  responsible  because  the 
line  may  not  have  been  properly  maintained. 
We  think  the  Instruction  was  erroneous. 
The  assignment  attacking  It  therefore  will  be 
sustained,  as  will  also  the  assignment  com- 
plaining of  the  refusal  of  the  court  to  give 
a  special  charge  requested  by  appellant  as 
follows:  "If  you  find  from  the  evidence  that 
it  was  agreed  between  the  defendant  com- 
pany and  Hr.  Cavlzell  that  Hr.  Cavlzell  was 
to  construct  the  line  of  wire  to  his  house, 
and  was  to  pay  the  expenses  of  said  con- 
struction, and  that  said  Mr.  CavizeU  was  to 
maintain  or  keep  up  said  wire,  and  that  Mr. 
Cavlzell  procured  Alb^  Naradall  to  con- 
struct the  said  wire,  and  that  said  Albert 
Naendall,  In  constructing  the  said  wire  was 
performing  the  service  for  Mr.  CavizeU  and 
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was  not  at  tbe  time  acting  for  the  defend- 
ant company,  and  that  it  was  not  the  duty 
of  the  defendant  company  under  Its  contract 
with  Hr.  Cavlzell  to  maintain  or  keep  np  the 
wire,  you  wUl  find  for  the  defmdant"  As 
Indicated  by  what  has  been  said,  we  do  not 
think  appellant  was  liable  to  appellee  if  it 
did  not  construct  the  Cavlzell  line  and  had 
no  control  over  it 

The  Judgment  will  be  reversed  and  the 
cause  remanded  for  a  new  trial. 


RATLTFF  et  aL  t.  HAAK. 
(Conrt  of  GlTil  Appeals  of  Texas.   Ft.  Worth. 
April  e,  1912.   Rehearinff  Denied 
May  11.  1912.) 

1.  Appeal  and  Ebbob  ({  742*)— AssiaNifEHTs 

— STATElfENTa— SUFFICIKNCT. 

In  an  action  for  the  foreclosoie  of  vendor'a 
lien  notes,  an  ass^nment  of  error  set  forth  an 
instmction,  complaining  tiiat  it  was  erroneouB 
because  tbe  legal  effect  was  to  inform  the  jury 
that  when  defendants  purchased  the  land  for 
which  the  notes  were  ^ven  they  got  good  and 
perfect  title.  The  only  statement  which  fol- 
lowed the  proposition  was  to  the  effect  tiiat  the 
assignment  of  error  contained  a  correct  copy  of 
the  charge.   Held,  that  as  tbe  proposition  mere- 

S stated  the  legal  effect  of  the  lustructioo.  and 
ere  was  no  statement,  the  error  of  Ute  charge 
could  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8000;  Dec  Dig.  |  742.*] 

2.  Vendob  and  Pubohasxs  {§  128*)  —  Bc- 

BCI88I0N  —  BlOHT  OW  BEBOISSIOn  —  QtTXB- 
nons  FOB  JUBT. 

Where  the  vendor  of  land  represented  the 
dtle  to  be  bis  own,  and  the  vendee  held  It  for 
over  two  years,  during  which  time  the  vendor 
perfected  his  title,  the  question  of  the  vendee's 
right  to  rescind  because  of  the  false  representa- 
tions was  for  tbe  jury. 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Pmrhaser.  Cent  Dig.  H  221-227;  Dec.  Dig.  i 

8.  Appeal  and  Bbbob  (|  1(^*>— AsaiaN* 

HEHTS  or  EbBOB—STATEUENT— SurFICIENOT. 
An  assignment  complaining  of  a  charge 
cannot  be  reviewed,  where  the  stetement  of 
facts  following  it  does  not  indicate  that  the 
charge  was  or  could  have  been  harmful  to  the 
plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
I<j^r^^Gent  Dig.  H  4047~MS1;  Dec.  Dig.  | 

Error  from  District  Court,  Eastland 
County;  Thos.  L.  Blanton,  Judge. 

Action  by  J.  A.  Haak  agalust  A.  C.  Rat- 
llff  and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed. 

J.  R.  Stnbblefitid,  of  Eastland,  for  plain- 
tiffs In  error.  Scott  &  Brdstord,  of  Eastland 
and  Cisco,  for  defendant  in  error. 

SPEBB,  J.  J.  A.  Haak  filed  mlt  Novem- 
ber 21,  1909,  In  tbe  district  court  of  Bast- 
land  coun^  against  A.  a  Batllfl  and  John 
Davenport  to  recover  upon  three  notes  dated 
June  20, 1907.  each  for  the  sum  at  f  100,  dn^ 
respectively*  one,  two,  and  three  years  from 
date,  seeking  also  to  foreclose  a  vendor's 


lien  on  a  certain  lot  In  tbe  town  ot  Uan- 
gum  in  that  county.  Tbe  defenses  ideaded 
were  that  the  plaintiff  represented  tbe  ti- 
tle to  his  said  lot  to  be  good,  when  In  truth 
he  bad  no  title,  and,  furthermore,  that  he 
represented  that  a  public  park  was  situ- 
ated, or  would  be  located,  near  the  lot  for 
which  the  said  notes  were  given,  each  of 
which  representations  was  alleged  to  be  ma- 
terial and  induced  the  defendants  to  make 
the  purchase  and  to  execute  the  notes,  and 
was  falsely  and  fraudulently  made  for  such 
purpose.  The  defendaats  tendered  back  the 
deed.  A  trial  resulted  In  a  Judgmoit  for 
tbe  plaintiff,  and  the  defendants  seek  a  re- 
view by  their  writ  of  error. 

[1]  By  the  first  assignment  of  error  plain- 
tiffs In  error  complain  of  tbe  refusal  to  give 
their  special  charge  No.  1,  dlrectii^;  a  ver- 
dict for  them  canceling  the  notes  sued  on, 
and  for  the  recovery  of  the  purchase  money 
actually  paid  should  tbe  jury  find  that  de- 
fendant in  error  had  falsely  represented  to 
plaintiffs  in  error  that  he  bad  a  good  title 
to  the  land  and  that  they  had  acted  upon 
such  representation  in  making  the  contract 
In  the  charge  given  we  find  this:  "I  charge 
you  that  the  legal  effect  of  the  judgment  In 
the  case  of  J.  A.  Haak  v.  Nicholas  Itossean 
et  al.,  offered  In  evidence,  was  to  perfect 
any  defect  shown  to  be  in  plaintiff's  title  at 
the  time  the  defendants  purchased  the  same 
from  the  plaintiff."  TJnless  this  cbarge  is 
erroneous,  clearly  the  requested  charge  was 
properly  refused.  The  only  complaint  made 
of  the  charge  given  is  that  It  is  erroneons 
because  "the  legal  effect  of  the  same  was 
to  inform  the  jury  that,  at  the  time  tbe  de- 
fendants purchased  the  lots  for  which  tbe 
notes  herein  sued  on  were  given,  the  defend- 
ants got  a  good  and  perfect  title  to  the  said 
lots."  It  Is  appar^t  this  is  the  legal  effect 
of  the  charge  given;  hut  it  is  not  properly 
shown  that,  as  thus  interpreted,  the  charge 
was  erroneous.  The  only  statement  which 
follows  the  above  proposition  Is  to  the  tt* 
feet  that  the  asslgnm^t  of  error  contalua  a 
correct  copy  of  the  charge. 

[2]  While  tbls  Is  a  complete  disposition 
of  the  assignment  under  consideration,  it 
might  not  be  inappropriate  to  say  that  wheth- 
er or  not  plaintiffs  in  error  would  be  entitled 
to  a  rescission  at  the  time  they  sought  U  would 
be  a  anestlon  of  fact  undw  all  the  drcnm- 
stances,  and  not  one  ot  law  to  be  directed 
by  the  court  as  sought;  tbe  record  abowlng 
that  more  than  two  years  had  elapaed  alnce 
the  alleged  fraudulent  representationa  were 
made,  and,  furthermore,  that  tbe  aoMMiaed 
defect  In  the  title  had  been  cured  by  a  judg- 
ment of  tbe  district  court  of  B^istland  coun- 
ty prior  to  any  actual  or  even  attempted 
rescission  by  plalntUb  In  errw.  It  may  be 
that  one  who  has  fraudulently  induced  tbe 
nuking  of  a  contract  by  flalse  r^jweaoita- 
tlons  will  not  be  allowed  to  make  good  bis 
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representatlona  where  the  defrauded  party 
has  elected  to  xeaciad  tcx  them;  but  it  Is 
difficult  to  underatand  upon  what  prlzidple 
equlty^  will  allow  a  readBston  after  the  false 
representatioiia  hare  actually  been  made 
good.  The  trial  ooort'a  definition  of  "public 
commons"  and  "public  park**  gave  to  those 
terms  their  common  meaning,  and  the  only 
evidence  quoted  to  show  that  the  same  was 
possibly  misleading  was  that  to  the  effect 
that  the  land  in  controvOTsy  was  a  part  <^ 
that  designated  on  the  map  of  the  town  of 
Mangmn  as  "pubUc  commons";  but  this, 
when  read  In  connection  with  another  i>ara- 
graph  of  the  charge,  directing  a  verdict  for 
the  defendants  If  the  Jury  should  find  that 
the  lot  conveyed  was  a  portion  of  the  prop> 
erty  designated  on  the  map  as  a  public  com- 
mona,  nmovm  any  doubt  uPon  this  ques- 
tion. 

[3]  There  Is  no  statement  of  facts  follow- 
ing the  fifth  asBlgnmeut  of  error  to  Indicate 
that  the  chaise  therein  complained  of  was  or 
could  hare  been  harmful  to  plaintiffs  In  er- 
ror; the  only  statement  being  "the  assign- 
ment of  error  is  jnredlcated  upon  the  one 
paragraph  of  the  court's  chai^."  The  testi- 
mony Is  sufficient  to  support  the  Judgment 
for  the  whole  of  the  three  notes  described 
In  the  pleadings.  Defendant  In  error  testi- 
fied that  he  was  the  owner  of  the  three 
notes  sued  on,  he  produced  two  of  them  in 
court,  and  without  objection  proved  that 
the  other  was  In  the  possession  of  another 
person  who  had  promised  to  bring  it  to 
court,  and  the  deed,  itself.  In  evidence,  de- 
scribed the  three  notes. 

We  find  no  error  in  the  Judgment,  and  it  la 
affirmed. 


GIBSON  et  aL  T.  OBERFELDER. 

<Ck>nrt  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Hay  4,  1912.   Behearing  Denied 
Jane  1,  1912.) 

1,  Appeal  and  Erbob  (J  742«)  —  Bsirrs  — 

FOKU. 

Conrt  of  avil  Appeals  Bole  81  a02  Tex. 
XXX,  142  8.  W.  ziii)  provides  that  assigmnents 
of  error  shall  not  only  point  oaf  the  part  of  the 
proceedings  complained  of,  bat  that  each  point 
thereunder  shall  be-stited  as  a  distinct  propo- 
■itioD,  and  to  each  proposition  shall  be  sab- 
Joined  sach  brief  statement  of  the  proceedings, 
or  part  thereof,  as  shall  be  necessaiy  to  ex- 
plain and  support  the  proposition.  Held,  where 
the  formal  propositions  submitted  under  as- 
signments of  error  were  but  abstract  rules  of 
law  and"  were  without  appropriate  statements 
of  the  evidence,  and  the  assignments  contained 
varied  proposlHoDs  supported  by  a  statement 
embodying  more  than  100  pages  of  the  state- 
meat  of  facts  in  the  record,  without  incorporat- 
ing any  evidence.  It  was  improper  and  would 
not  be  considered. 

[EM.  Note.— For  other  cases,  see  Appeal  aud 
Error,  Cent.  Dig.  |  8000;  Dec.  Dig.  f  742.*] 

2.  AcKirowucDoueifT  <J  41*)— DBracnvr  Ao- 

KROWLXOOMBNT. 

Where  It  was  undisputed  that  plaintiff 
claimed  through  a  regular  chain  of  mesne  con- 


veyance under  the  patentee  of  the  survey,  of 
which  the  land  in  controversy  was  a  pari  and 
that  defendants  were  but  trespassers  claiming 
possession  under  a  tenant  of  one  of  the  inter- 
mediate vendors  in  plaintiff's  chain  of  title,  it 
was  immaterial  that  the  acknowledgment  of  a 
feme  covert  heir  of  the  patentee  was  defective, 
since  the  appellee  at  least  was  a  tenant  in  com- 
mon and  as  such  was  entitled  to  recover  from 
defendants. 

[Ed.  Note^For  ether  cases,  see  A^owledg- 
ment^  Cent  Dig.  H  224,  226;  Dee.  Dig.  {  41.«] 

Appeal  from  District  Court,  Ehrath  Counly ; 
W.  J.  Oxford,  Judge. 

Action  by  S.  Oberfelder  against  B.  F.  Gib- 
son and  others.  Judgment  tor  plaintiff,  and 
defendants  appeal.  Affirmed. 

L.  N.  Frank  and  W.  W.  Mooraa,  both  of 
Stephenvllle,  for  appellants.  A.  P.  Tonng;  of 

StephenvUIe,  for  appellee. 

CONNEB,  C.  J.  Appellee.  S.  Oberfelder, 
instituted  this  suit  in  the  district  court 
against  B.  F.  and  M.  N.  Gibson  to  recover 
the  title  and  possession  to  a  part  of  the 
Louis  C.  Goodman  survey  of  land  In  Erath 
county,  also  claiming  rents.  Appellante 
pleaded  certain  demurrers,  the  general  de- 
nial, and  the  plea  of  not  guilty,  but  upon  the 
conclusion  of  the  evidence  tbe  court  peremp- 
torily Instructed  the  Jury  to  find  for  the 
plaintiff  for  the  land  In  controversy,  and  for 
such  sum  as  the  Jury  believed  to  be  the  rea- 
sonable rental  value  of  the  land  for  the  pe- 
riod beginning  two  years  prior  to  the  institu- 
tion of  the  suit  and  extending  to  the  date 
of  the  trial.  The  Jury  returned  a  verdict 
as  Instructed  for  the  land  for  $360  rents, 
and  Judgment  was  entered  accordingly. 

[1]  Appellants  jnesent  numerous  assign- 
ments of  error,  but  none  of  them  relate  to 
the  Issues  of  rents,  and  none  of  tliem  relat- 
ing to  the  Issue  of  title  In  our  Judgment  la 
so  presented  as  to  require  or  even  to  justify 
discussion  and  determination  by  na.  We 
give  appellants'  first  assignment  and  the 
propositions  and  statements  in  support  there- 
of, viz. : 

"The  court  erred  In  so  mudi  of  Its  charge 
in  instmetliv  the  Ju^  that,  'in  this  case 
the  uncontradicted  evidence  shows  title  In 
the  plaintiff,  you  will  therefore  find  fox  the 
plalntlfl  tbe  land  In  amtroveray.' 

"(1)  Because  plalnttfTa  title  from  the  sor- 
ttelgnty  of  the  aoU  from  Loula  C  Goodman, 
patentee  of  tbe  land  In  controversy  and 
throngh  whom  plalntlfl  claimed  title,  was  not 
proven  aa  plaintiff  attempted  to  prove  heir- 
ship of  the  party  throngh  whom  he  deralgned 
tide,  by  pedigRe.  from  said  patmtee,  but 
did  not  prove  that  said  helm  were  the  heirs 
of  tile  patentee  Loula  C  Goodman.  The  nn- 
contradlcted  evidence  not  proving  title  to 
said  land  in  plaintiff. 

"(2)  That  the  evidence  showed  that  plain- 
tiff had  not  acquired  the  title  of  Mrs.  Eliza- 
beth Peck  and  Mrs.  Sarah  Echols  in  the 
land  in  controversy;    plaintiff's  evidence 
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showliig  tbat  tliej  were  the  belra  of  I<ouls  0. 
Goodman  from  whom  he  claims  title. 

"(3)  Plaintiff  to  prove  title  to  land  In  con< 
troversy  by  prior  possession  as  tbe  evidence 
shows  that  there  was  outstanding  title  In 
the  patentee,  Louis  O.  Goodman,  of  said 
land,  which  plaintiff  had  not  acquired ;  or  In 
two-flfths  of  said  land  A'om  Mrs.  Peck  and 
Mrs.  Echols  If  they  were  the  heirs  of  pat- 
entee as  claimed  by  plalntifl,  which  plalntlfl 
had  not  acquired. 

"(4)  PlalntiTa  plea  of  the  statute  of  lim- 
itation of  three  years  Is  not  supported  by 
the  evidence.  Ko  title  or  color  of  title  la 
shown  In  plaintiff,  no  deed  Identifying  the 
land  in  controversy  in  plaintiff. 

"(5)  Plaintiff's  plea  of  fire  years  statute  of 
limitation  is  without  deed  identifying  the 
land  In  controversy  or  evidence  of  actual 
possession  of  only  a  part  of  said  land  or 
payment  of  taxes  for  five  years  without  pos- 
session all  consecutive  In  plaintiff ;  and  deeds 
dalmed  under  not  duly  recorded. 

"(6)  Plaintiff's  plea  of  ten  years  limita- 
tion not  supported  by  deed  or  actual  posses* 
slon  to  any  portion  of  said  land  for  the  en- 
tire period  of  ten  years. 

"(7)  The  instruction  of  the  court  to  find 
for  the  plaintiff  the  land  in  controversy  was 
In  effect  to  take  away  from  the  Jury  every 
Issue  In  the  case  as  to  the  title  In  the  land 
in  controversy. 

"(8)  The  Judgment  rraidered  upon  the  ver- 
dict of  the  jury,  rendered  upon  said  chaise, 
was  erroneous  and  contrary*  to  law  in  that 
the  plaintiff  proved  no  title  to  the  land  In 
controversy,  or  at  least  it  was  upon  evidence 
contradictory. 

"First  proposition  under  first  assignment 
of  error.  The  Judge  shall  submit  all  con- 
troverted questions  of  fact  solely  to  the  de- 
cision of  the  jury,  and  shall  not  chai^  upon 
the  weight  of  the  evidence. 

"Second  proposition  under  first  assignment 
of  error.  A,  court  has  the  right  to  assume  a 
material  fact  only  when  the  evidence  Is  un- 
contradicted and  of  that  conclusive  charac- 
ter that  a  Jury  could  not  find  against  It 

"Third  proposition  under  first  assignment 
of  error.  A  court  in  charging  a  Jury  cannot 
assume  material  facts  as  established,  which 
It  Is  Incumbent  upon  the  party  dalndng  the 
benefit  of  them  to  prove. 

"Statement 

"Bill  of  exceptloDs  No.  12.  Transcript 
pp  46  and  46.  As  to  proof  of  heirship,  state- 
ment of  facts,  pp.  2,  3  and  54.  Outstanding 
title,  statement  of  facts,  pp.  1  and  54.  Want 
of  title  or  color  of  title,  statement  of  facts, 
pp.  10,  11,  1  and  54.  Five  years  limitation, 
failure  to  Identify  land*  statement  of  facts, 
pp.  10,  11,  12,  14,  same  as  to  insufflciency 
of  acknowled^ent  payment  of  taxes,  state- 
ment of  facts,  48,  49,  and  29.  As  to  actual 
possession,  statement  of  facts,  pp.  48  and  49. 
ToB  years  limitation,  possession,  statement 
of  facts,  pp.  48  and  4A.   Deeds  not  identi- 


tjias  land,  statonoit  of  facts,  pp.  10,  11, 
12,  13.  Mrs.  Sarah  Echols  as  h^  of  Loni* 
O.  Goodman,  statemoit  of  facts,  p.  '44.  &£ra. 
Elizabeth  Peck  heir  of  Louis  C.  Goodman. 
statem»t  of  tocts,  pp^  2,  8,  54.  Claim  bj 
plaintiff  of  Mrs.  Elizabeth  Peek's  title  to 
the  land  In  controversy,  plalntUTa  abstract 
of  title,  statement  of  facts,  p.  60.  Also  deed 
of  Marmaduke  Goodman  et  al.  to  Homesl^. 
statement  of  facts,  pp.  10  and  11.  As  to 
outstanding  tide  in  Mrs.  ElizabetH  Pedc 
by  reason  of  void  power  of  attorney,  state- 
ment of  facta,  pp.  58  and  Bd,  and  tmucrlpt 
46.  47  and  48. 

•^Authorities. 

"Sayles*  OlvU  Statutes,  art  Ko.  ISIT.  Br- 
ers Bros.  V.  Wallace,  87  Tex.  507,  28  S.  W. 
1056,  29  S.  W.  760 ;  Stooksbury  v.  Swan.  8S 
Tex.  567,  22  S.  W.  963 ;  G.  W.  P.  ft  P.  Ry. 
Co.  T.-  Cornell,  84  Tex.  543,  19  a  W.  703 ; 
Wllllama  r.  Davidson,  48  Tex.  2. 

"Argumrat 

"In  this  case  there  are  five  Isnies  made 
by  plaintiff,  either  one  of  wbleh.  if  sustain- 
ed, would  be  suffidoit  to  enable  him  Co  re- 
cover the  land  in  controversy,  first  ^  proof 
of  title  to  the  land  in  controversy;  second, 
by  proof  of  title  by  prior  possession  of  land ; 
third,  by  the  three  years  statute  of  limita- 
tion ;  fourth,  by  the  five  years  statute  of  lim- 
itation; fifth,  by  the  ten  years  statute  of  lim- 
itation. To  establish  these  pleas  or  any  one 
of  them  were  dependent  upon  the  facts  as 
shown  by  the  record,  which  devolved  apon 
the  plaintiff  to  prove  in  order  to  enable  him 
to  recover,  and,  being  questions  of  disputed 
facts,  should  by  the  court  have  been  sub- 
mitted to  the  Jury,  and  in  not  doing  so  tbe 
court  erred,  and  for  said  error  committed  by 
the  trial  court  the  appellants  aesk  a  nveEsal 
of  this  cause." 

This  method  of  briefing  Is  manifestly  not 
in  compliance  with  the  rules.  They  require 
not  only  that  the  assignment  shall  point  out 
the  part  of  the  i^oceedlngs  complained  of 
and  that  each  point  thereunder,  when  more 
than  one,  shall  be  stated  as  a  distinct  prop- 
osition, but  also  that  to  each  of  said  propo- 
sltlons  there  shall  be  subjoined  such  brief 
statement  of  the  proceeding  or  part  thereof 
as  will  be  necessary  and  sufflclCTt  to  ex- 
plain and  support  the  proposition.  See  rule 
81  for  the  Courts  of  avll  Appeals  a02  Tex. 
XXX,  142  S.  W.  xili).  It  Is  apparent  that 
the  formal  propositions  submitted  under  the 
assignment  copied  are  but  abstract  rules  of 
law  which  without  appropriate  statements 
of  the  evidence  afford  no  assistance  in  the 
solution  of  the  question  of  whether  the 
court's  charge  was  erroneous,  while  the  as- 
signment itself  contains  not  less  than  six 
separate  and  variant  propositions  supported 
at  best  by  a  statement  that  sweeps  the  state- 
ment of  facts  In  the  record  from  page  10 
to  page  111  without  embodying  any  evidence 
whatever.  Our  daty  to  o^er  UtlgaiitB  i»e- 
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ttaSm  a  aoudi  tqr  vt  of  tbe  many  pages  of 
tbe  record  to  which  mere  reference  la  so 
made  for  tlie  pozpose  of  eoUecUiiK  and  as- 
■orttng  the  Tarlous-  clasMi  of  eridoice  that, 
from  the  dUforinc  natore  otthepropoidtloDi, 
mns^  If  at  all.  snataln  tbe  amrignmimt  The 
aaaignmait  under  consUeratUm  will  there- 
fore be  overruled,  and,  Inaamnch  aa  each  of 
an>ellanti^  17  remaining  anlgnmenta  of  error 
are  presented  and  eupported  In  mbataDtlally 
the  same  way  aa  the  flnt,  the  whole  will 
be  disregarded  and  we  will  look  alone  to 
an^elletfa  brM  for  the  facta  rdled  upon  In 
snpport  of  file  proceedinga  below ;  this  even 
not  being  mandatory  on  our  part  Bee  Tian 
T.  Uoyd.  211^  OlT.  APP.4S3,  62  B.  W.  982; 
Brannln  t.  Wear  Boogher  Dry  Oooda  CkK,  80 
S.  W.  672. 

[2]  Accepting,  thtft,  tbe  statement  of  ftcts 
presented  in  tbe  sereral  connterstatements 
in  an>ollee^B  brief,  we  find  that  tbe  evidence 
Is  nndlqputed  that  appeUee  claimed  through 
a  regular  chain  of  mesne  conveyance  under 
the  patentee  of  the  survey  of  which  that 
In  eontroTwsy  Is  a  part,  and  that  appellants 
were  but  trespassers  claiming  possession  un- 
der a  taiant  of  one  of  tbe  Intetmedlate  ven- 
dors In  appdlee's  chain  of  title.  This  being 
tm^  It  Is  Immatsrlal  that  the  a(±nowledg- 
moit  of  a  feme  oowt  b^  of  the  pattfitee 
was  defWtiTe.  4ppAlee  at  least  was  a  ten- 
ant In  comnum  and  as  such  entitled  to  re- 
coTer  the  title  from  appellants:  Presley 
Holmes,  88  Tex.  476^  471;  Allen  t.  Peters.  77 
Tex.  68,  13  S.  W.  707;  Gray  t.  Kaaffman. 
82  Tex.  65.  17  S.  W.  618.  Not  only  ao  but 
It  further  seems  undisputed  that  appellee 
was  entitled  to  recover  title  and  possession 
upon  tbe  grounds  both  of  prior  possession 
and  of  limitation.  Tbe  court  therefore  prop* 
erly  gave  tbe  peremptory  instruction  com- 
plained ot  G.  W.  T.  ft  P.  By.  Oo.  Cornell, 
84  Tex.  Ml.  19  S.  W.  TOO. 

Judgment  affirmed. 


BOLDT  V.  SAN  ANTONIO  TRACTION  CO. 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.  May  8,  1912.  ReheaiiuK 
Denied  June  fi^  1912.) 

1.  Nnouwfoa  <|  lS6*)-JnBT  Qctbtioit. 

As  a  rule,  seglisrence  Is  a  question  ot  fact 
and  not  of  law,  tboagh  in  some  cases  the  court 
may  instmct  that  certain  facts  conBtitnte  neg- 
ligence and  take  tbe  case  from  the  jury. 

rBUL  Note.— For  other  cases,  see  Nesligence, 
Cent  Dig.  H  277-303;  Dec  Dig.  |  136.*1 

2.  NMUonroK  (f  186*)— Jimr  Quxsnon. 

An  act  Is  not  nnciigaaee  per  se,  unless 
contrary  to  a  statutory  duty,  or  so  utterly  op- 
posed to  ordinal?  prudence  that  reasonable 
minds  would  not  mffer  as  to  its  negligent  char- 
acter. 

[Ed.  Note^For  other  cases,  see  Negligence, 
Gent  Dig.  %%  STtSBS;  Dec  Dig.  |  ISO.*] 

S.  CABBIBBS  (S  847*)— FASSEiraEBS— iNTtnilES 
— JTTBT  QUBSnOlT  —  CONTRIBtJTOBT  NeOU- 
OXNCX. 

Bvldenee,  in  a  street  car  passenger's  ac- 
tion for  injury  to  Us  arm,  while  it  was  resting 


on  tbe  siU  of  the  ear  window,  by  another  ear 
striking  It  while  going  around  a  curve,  held  to 
make  it  a  jury  qnestion  whether  plaintiff  was 
guilty  of  contributory  negligence. 

[Sid.  Note. — For  ether  cases,  see  Carriers, 
Cent  Dig.  ||  1S4&-1387,  1402;  Dea  Dig.  1 
847.*] 

4  CaBBIXBS    ({    820*)  —  PASSXiraKBS  — JUBT 

QuEsnoH— Nbouqbnox. 

SMdenee.  in  a  street  car  passenger's  ac- 
tlott  for  injuries  to  his  arm,  which  was  bnken 
by  being  struck  by  snother  car  which  his  ear 
passed  on  a  carve,  held  to  make  it  a  jury  ques- 
tion whether  the  passii^  of  tbe  two  cars  on  a 
curve  was  negligence  prorimately  causing  tbe 
injury. 

[Bd.  Note.— For  otiier  cases,  see  Carriers, 
Gent  Dig.  {|  1247, 1826-1887, 184B;  Dec.  Dig. 

5  820.*]  •  "  • 

6.  CaBBIXBS  (I  317*)— PASSBRaXBS— IHJDBIBS 

— ADinasioN  or  BTmBROB— Bnzjcs  of  Goh- 

PANIK8. 

In  a  street  car  passenger's  action  for  In- 
juries to  his  arm,  when  it  was  partly  out  of 
tbe  window,  by  being  struck  hy  another  car 

going  around  a  curve,  the  company's  rule  pro- 
ibinng  ears  from  passing  on  curves  was  ad- 
missible as  tendliv  to  snow  negligrace,  Irre- 
spective of  whether  pi»<nrtff  knew  of  the  rule. 

[Bd.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  Sf  1206-1806;  Dec.  Dig.  |  817.*] 

Appesl  fromi  District  Ooort;  Bexar  Oomi^ ; 
Clande  T.  Bltfebeed,  Judge. 

Aciira  by  Gns  A.  Boldt  against  the  San 
Antonio  Traction  Company.  From  a  jndg- 
meat  for  defoidant,  plaintiff  appeals.  Be- 
versed  and  ruoanded. 

T.  3.  Newton  and  Will  A.  Uorrlss,  both  of 
San  Antonio,  for  appellant  Templeton, 
Brooks,  Napier  ft  Ogdoi,  of  San  Antonio,  for 
appellee. 

FLT,  3.  Appellant  sued  appellee  to  re- 
cover .  damages  alleged  to  have  occurred 
through  the  Diligence  of  appellee  in  break- 
iag  his  arm,  while  be  was  a  passengw  on 
one  of  its  street  cars  in  tbe  dty  of  San  An- 
tonio. App^ee  pleaded  contrlbatory  negli- 
gence on  tbe  part  of  appelant  in  placing  a 
portion  of  bis  arm  outside  the  window  of  the 
car.  The  court  Instructed  a  TOTdlct  In  faror 
of  appellee  and  from  the  judgment  predi- 
cated on  that  verdict  tlils  appeal  has  been 
perfected. 

Tbe  evidence  showed  that  appellant  was  a 
passenger  on  a  car  tm  Houston  street  going 
in  the  direction  of  Alamo  Plaza;  that  an- 
other passeiu»r  occupied  the  seat,  which 
could  just  accommodate  two  persons;  that 
be  sat  next  to  a  window,  which  had  five 
rods  or  bars  of  Iron  across  It,  the  highest 
being  at  sncb  a  point  that  a  person  conld 
place  his  arm  upon  it;  that  appellant  placed 
his  arm  upon  the  top  rod,  so  that  his  elbow 
protruded  from  2  to  4  Inches  beyond  the 
rod  on  the  outside  of  the  car.  Tbwe  are 
douUe  trac^  on  the  'Houston  Street  Line  at 
such  a  Stance  apart  tbat  there  Is  a  space 
of  from  11  to  12  ln<dkes  hetweoi  when  tb^ 
are  moving  In  a  straight  line;  but  if  two 
cars  attempt  to  pass  eadt  other  at  curves 
there  Is  much  less  space,  and,  under  certain 
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circometancee,  the  can  will  actually  touch 
«ach  other.  Such  was  the  condition  of  af- 
fairs when  the  car  on  which  appellant  was 
riding  started  around  the  curve  from  Hous- 
ton street  to  Alamo  Plaza,  and  another  start- 
ed around  the  curves  from  the  Plaza  'to 
Houston  street,  and  the  cars  touched  each 
other  and  broke  appellant's  left  arm,  which 
was  resting  on  the  bar  or  rod,  protruding 
from  2  to  4  Inches  beyond  the  rod.  Except 
on  a  curve,  the  cars  could  have  passed  with 
perfect  safety  to  a  person  resting  his  arm, 
as  appellant  did,  upon  the  bar.  Appellant 
testified  that  the  top  bar  was  convenient  as  a 
resting  place  for  his  arm;  and,  while  It  ap- 
I>eared  that  there  was  an  arm  rest  Inside 
the  car,  It  was  shown  that  it  was  low,  and 
that,  perhaps,  60  per  cent,  of  passengers  on 
the  street  cars  used  the  npi>er  bar  as  an 
arm  rest.  There  was  no  danger  from  passing 
cars  to  arms  on  the  top  bars,  except  at 
corves;  and  appellee,  recognizing  the  danger 
of  cars  passing  at  curves,  had  a  rule  as  fol- 
lows: "Never  attempt  to  pass  a  car  on  the 
curve;  the  car  nearest  the  curve  will  have 
the  right  of  way."  The  bars  or  rods  were 
placed  on  the  windows  to  protect  passengers; 
but  they  are  only  across  the  lower  part,  per- 
haps one-third  or  one-fourth,  of  the  window. 
There  are  no  screens  on  the  windows. 

[1]  Aa  a  general  rule,  negligence  is  a  ques- 
tion of  fact  and  not  of  law ;  and,  while  there 
are  cases  In  which  the  Judge  may  Instruct 
a  Jury  that  certain  proof  constitutes  negli- 
gence and  talEe  the  case  from  the  Jury,  the 
evidence  must,  in  order  to  Justify  such  a 
summary  proceeding,  remove  every  uncer- 
tainty and  eliminate  every  question  of  fact 
upon  which  a  ■  jury  can  pass.  From  the 
earliest  days  of  Texas  history,  the  court  of 
last  resort  tms  Jealously  protected  litigants 
from  the  varying  opinions  of  trial  Judges 
as  to  a  proper  standard  of  ordinary  prudence 
which  would  show  a  certain  act  to  be.  or  not 
to  be,  negllgenca  For  instance.  It  has  bem 
held  by  some  Judges  that  an  attempt  to  get 
on  or  off  a  moving  train  la  prima  fade  evi- 
dence of  contributory  negUgoice;  while  oth- 
ers hold  that  it  is  a  question  of  fact  for  a 
Jury.  Chief  Justice  Roberta,  In  the  oft-cited 
case  of  Railway  v.  Murphy,  46  Tex.  356,  26 
Am.  Rep.  272,  asks  this  question :  "Must  we 
now,  in  the  inception  of  our  adjudications 
upon  this  subject,  start  out  in  the  search 
through  the  thousands  of  reported  cases  to 
find  the  opinions  of  Judges,  as  to  the  common 
and  ordinary  standard  of  prudence.  In  refer- 
ence to  every  act,  and  every  combination  of 
acts,  relating  to  negligence,  or  shall  we  fol- 
low the  plain  command  of  our  own  statute 
by  submitting  to  the  decision  of  the  Jury,  as 
the  sole  Judges  thereof,  the  fact  of .  negli- 
gence, as  well  as  all  other  facts  in  every 
case?"  There  can,  under  our  laws  and  sys- 
tem, be  but  one  answer  to  the  question,  and 
that  was  given  by  the  Supreme  Court  in 
that  case,  and  in  all  others  with  "no  Tariable- 
nesB,  neither  shadow  of  tnrulns."  Those  an- 


swers were  in  direct  response  to  statntM? 
provisions  making  juries  exclusive  Judges  of 
the  credibility  of  vrltneases  and  the  weight 
to  be  given  to  their  testimony,  and  which 
command  trial  Judgra  to  "submit  all  contro- 
verted questions  of  fact  solely  to  0ie  ded^ 
slon  of  the  Jury."  Article  1317. 

[2]  It  Is  the  rule  that  no  act  can  be  de- 
clared to  be  negligent  per  se,  unless  done  con- 
trary to  a  duty  enjoined  by  statute,  or  ap- 
pears so  utterly  opposed  to  the  demands  of 
common,  ordinary  prudence  that  no  doubt  ex* 
Ists  as  to  Its  negligent  character,  and  aboat 
which  no  reasonable  minds  would  differ; 
and  it  Is  in  that  very  limited  numbar  of 
cases  that  a  trial  Judge  would  be  authorized 
to  instruct  a  verdict.  As  stated  In  Lee  v. 
Railway,  89  Tex.  583,  36  S.  W.  63:  "Neg- 
ligence, whether  of  the  plaintifl  or  defend- 
ant, is  generally  a  question  of  fact,  and  be- 
comes a  question  of  law  to  be  decided  by  the 
court  only  wbw  the  act  done  Is  in  violation 
of  some  law,  or  when  the  facts  are  undia- 
puted  and  admit  of  but  one  Inference  r^ard- 
Ing  the  care  of  the  party  in  doing  the  act 
in  question ;  In  other  words,  to  authorize  the 
court  to  take  the  question  from  the  jury,  the 
evidence  must  be  of  such  a  character  that 
there  Is  no  room  for  ordinary  minds  to  dif- 
fer as  to  the  conclusion  to  be  drawn  from 
it"  The  rule  was  reiterated  in  Choate  v. 
Railway,  90  Tex.  82,  86  S.  W.  247,  3T  8. 
W.  819. 

[8,  4]  The  evidence  In  this  record  made 
out  a  plain  case  for  suhmlssion  to  the  jni?. 
Appellant's  act  In  placing  his  arm  on  a  bar 
across  the  window,  which  was  so  Inviting 
and  convenient  for  an  arm  rest  that  not  only 
he,  but  60  per  cent  of  the  passengers  who 
ride  on  the  street  railways,  used  it  for  that 
purpose,  and  which  only  became  dangerous 
by  reason  of  the  passing  of  the  cars  upon  a 
curve,  an  act  which  appellee,  by  the  promul- 
gation of  its  rule  forbidding  it,  recognized  to 
be  dangerous,  was  not  an  act  prohibited  by 
statute,  nor  by  the  Inexorable  rule  of  com- 
mon sense  and  prudence,  and  the  court  had 
no  authority  to  declare  It  n^llgence.  Nei- 
ther had  the  court  the  authority  to  declare 
that  the  passing  of  two  cars  upon  a  curve, 
so  abrupt  that  they  came  in  irantact  with 
each  other,  was  not  negligence  which  was  the 
proximate  cause  of  the  Injury  to  appellant 
Railway  v.  Williams,  103  Tex.  228.  m  8. 
W.  881;  San  Antonio  Traction  Co.  v.  Bryant 
30  Tex.  Civ.  App.  437.  70  S.  W.  lOlES. 

[E]  The  rule  adopted  by  appellee,  prohibit- 
ing cars  from  passing  each  other  on  curves, 
was  properly  admitted  in  evidence  as  tend- 
ing to  show  negligence  upon  the  part  of  ap- 
pellee. The  admissibility  and  ^ect  of  such 
testimony  Is  established  by  a  long  array  of 
authority.  Stevens  v.  Railway,  184  Mass. 
476,  69  N.  E.  338 ;  Partelow  v.  Railway,  196 
Mass.  24,  81  N.  E.  894.  The  rule  Is  correctly 
stated  In  the  Stevens  Oase,  where  it  Is  said : 
"So  a  rule  made  by  a  corporation  for  the 
guidance  of  iti  semnts  in  matters  affectliig 
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tbe  safety  of  others  is  made,  in  tbe  perform- 
ance of  a  duty,  by  a  party  that"  Is  called  up- 
on to  consider  methods  and  determine  how 
Its  boslaess  shall  be  conducted.  Such  a  rule, 
made  known  to  Its  servants,  creates  a  duty 
of  obedience  as  between  the  master  and  the 
servant,  and  disobedience  of  It  by  the  servant 
Is  negligence  as  between  the  two.  If  such  dis- 
obedience Injurlonsly  aftects  a  third  person, 
it  Is  not  to  be  assumed  In  favor  of  the  mas- 
ter that  the  negligence  was  Immaterial  to 
the  injured  person,  and  that  his  rights  were 
not  affected  by  it  Rather  ought  it  to  be 
held  an  implication  that  there  was  a  breach 
of  duty  towards  him,  as  well  as  towards  the 
master,  who  prescribed  the  conduct  that  he 
thought  necessary  or  desirable  for  protection 
in  such  cases.  Against  the  proprietor  of  a 
business,  the  methods  which  be  adopts  for 
the  protection  of  others  are  some  evidence 
of  what  he  thinks  necessary  or  proper  to 
insure  their  safety."  The  Massachusetts 
court  states,  in  tbe  Stevens  decision,  that  the 
only  decision  to  the  contrary  as  to  the  fore- 
going rule  Is  the  case  of  Fonda  v.  Hallway, 
71  Minn.  438,  74  N.  W.  166.  70  Am.  St.  Rep. 
341,  which  is  cited  by  appellee,  but  which  we 
do  not  accept  as  authoritative.  As  sustain- 
ing the  Massacluisetts  cases,  see  Warner  v. 
Railway,  168  U.  S.  339,  18  Sup.  Ct  68,  42 
L.  Ed.  491;  Street  Railway  v.  Altemeier,  60 
Ohio  St  10.  63  N.  B.  SOO;  Railway  v. 
Ward,  135  111.  811,  26  N.  B.  520;  Railway  v. 
Bates,  103  Ga.  833.  30  S.  E.  41.  Appellant's 
knowledge,  or  lack  of  knowledge,  of  the  ex- 
istence of  the  mle  would  not  affect  the  ad- 
mlastblltty  at  tha  svldeiice  or  Its  probative 
force. 

If.  as  contraded,  appellee  placed  the  bars 
on  the  windows  to  prevent  people  from  put- 
ting any  part  of  their  persons  out  of  the  car, 
they  seem  to  have  been  an  utter,  failure,  be- 
cause they  covered  less  than  half  of  the 
windows,  and,  rather  than  being  a  warning 
not  to  extend  the  arms  out  of  the  car,  seem- 
ed to  hold  oat  an  invitation  to  a  majority  of 
the  passengers  to  use  the  bars  in  snch  a 
manner  as  to  have  their  elbows  protruding 
from  the  cars.  The  existence  of  the  bars 
was  not  sufficient  to  raise  such  a  presump- 
tion of  ne^tgeuce  against  a  passenger  who 
placed  his  arm  on  the  top  one  as  would  de- 
prive him  of  the  right  to  be  heard  by  a  Jury. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


SMALL  et  ux.  v.  SAN  ANTONIO  TRAC- 
TION CO. 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.  May  16.  1012.  Rehearing 
I>enied  June  S,  1912.) 

1.  Gakbiebs  (f  S46*)— Oabbiaok  or  Passkn- 
ocBs  —  IftjuKin  —  Aonons  —  Btidkitob  — 
ADKissiBZLrrr. 

In  an  action  for  iojariea  to  a  woman  from 
being  thrown  while  alishting  from  a  street 
rar,  tbe  testimony  of  a  medical  expert,  that  a 


pregnant  woman  It  by  nature  and  instinct 
much  more  cautious  in  undertaking  any  risk 
of  personal  Injnry  than  a  woman  not  in  such 
condition,  was  Inadmissible  upon  an  issue 
whether  the  car  was  yet  moving  when  she  at- 
tempted to  alight,  thoagh  she  testified  that  she 
then  knew  herself  to  be  pregnant. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  1400;  Dec.  Dig.  |  845.*] 

2.  CABsnaia  Of  845*)— GABBiAas  of  Pabskn- 

GEBS  —  IlTJUBIEB  —  ACTIONS  —  ETIDKITCB— 

ADUissiBiLnnr. 

Where  the  issue  is  whether  a  street  car 
passenger  was  careful  in  alighting  at  the  time 
of  her  injury  and  waited  until  the  car  had 
stopped,  evidence  that  she  is  habitually  very 
cautious  in  anything  involving  the  risk  of  any 
injury  to  her  person  is  inadmissihle. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1400;  Dec  Dig.  t  345.»] 

8.  Appeal  and  Errob  ({  1058*) — Review— 
Rabulbss  Ebbob  —  ExOLuaion  or  Evi- 
dence. 

Tbe  exclusion  of , the  testimony  of  a  medi- 
cal expert  bearing  upon  the  question  of  the  in- 
jured passenger's  want  of  negligence  in  alight- 
ing from  the  car,  and  whether  the  car  was 
moving  when  she  attempted  to  alight,  if  error, 
was  harmless,  where  she  testified  that  she  was 
always  exceedingly  careful  in  getting  on  and 
off  cars,  and  tbe  great  preponderance  of  the 
evidence  showed  the  car  to  aave  been  moving 
at  the  time  she  attempted  to  alight  and  was 
injured. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gj  4105,  42004206;  Dec. 
Dig.  i  1058.-]  ■ 

4.  Cabbiebs  (S  347*)— Carbiaqe  of  Passen- 
gers—Ikjubces— Actions—  Submission  of 
Issues. 

Plaintiff's  allegation  and  evidence  that  the 
street  car  had  stopped  when  she  attempted  to 
alight,  and  that  she  was  thrown  and  injured 
by  its  being  suddenly  Jerked  or  moved  after 
being  so  stopped,  did  not  authorize  or  require 
tbe  court  to  submit  an  issue  as  to  whether  tbe 
car  was  Jerked  while  yet  moving. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  II  1846-1397,  1402;  Dec.  Dig.  | 
847.*] 

6.  Cabbiebs  (S  348*)— Carriage  of  Passen- 
gers—Injury-Actions— Inbtbuctions. 
Where  tbe  sole  negligence  relied  on  was 
the  sudden  moving  of  a  street  car  claimed  by 
plaintiff  to  have  stopped  before  she  attempted 
to  alight  and  was  thrown  and  injured,  it  is  not 
error  to  instruct  that  there  could  be  no  recov- 
ery if  tbe  car  was  moving  when  she  attempted 
to  alight. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |3  1403-1407;  Dec.  Dig.  |  348.*] 

6.  Carbiebs  (S  348*)— Cabriaob  op  Pasben- 

GKBS— InJUBIES— AcnONB— INSTBUGTIONS. 

In  an  action  for  injuries  to  an  alighting 
passenger  from  being  thrown  by  the  sudden 
motion  of  the  car  after  it  had  come  to  a  stop, 
an  instruction,  that  there  could  be  no  recovery 
if  the  passenger  attempted  to  alight  while  the 
car  was  yet  in  motion,  was  not  misleading;  it 
not  being  possible  for  the  jury  to  fail  to  under- 
stend  tlut  the  motion  referred  to  was  that  of 
the  car  while  slowing  down,  and  not  a  sudden 
motion  of  tbe  car  after  it  had  stopped. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  1403-1407;  Dec.  Dig.  |  848.*] 

7.  TBIAI.  (I  244*)— INBIBUOTIONB. 

In  an  action  for  injuries  to  an  alighting 
pasfienger,  an  instruction  that  the  Jury  should 
return  a  verdict  for  the  defendant  If  they  did 
not  find  from  a  preponderance  of  the  evidence 
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tfa&t  tile  ear  ttopped  and  vai  started  tip  while 
ue  paMenger  was  alighting,  bat  believed  from 
tlu  evidence  tiutt  she  stepped  off  the  car  while 
It  waa  yet  in  motion,  did  not  nndnly  cmpfaaBize 
the  harden  of  proof  and  the  prepondenuice  of 
ttie  evidence. 

_  [Ed.  Noto^For  other  cases,  see  TrlaL  Cent 
Dig.  8S  677-681;  Dec  Dig.  |  244.*] 

Appeal  from  District  Court,  Bexar  County. 

Action  by  William  Small  and  wife  against 
tlie  San  Antonio  Traction  Company.  From 
ft  judgment  for  defradant,  plalntlffa  aj^teal. 
Affirmed. 

B.  B.  Iflnor.  Perry  J.  Lewis,  and  H.  O. 
Garter,  all  of  San  Antonio,  for  appellants. 
Templeton,  Brooks,  Napier  Jb  Ogden,  of  San 
Antonio,  i^r  amidlee. 

MOURSUND,  3.  Appellants  Wm.  Small 
and  Margaret  Small  saed  appellee,  San  An- 
tonio Traction  Company,  to  recover  damages 
for  personal  injuries  allied  to  liave  been 
snstalned  by  said  Margaret  Small,  through 
the  negligence  of  said  company  and  Its  em- 
ployes, while  alighting  from  a  street  car  of 
satd  company.  Plaintiffs  alleged  that  the 
car  was  brought  to  a  stop  for  the  purpose  of 
permitting  said  Margaret  Small  to  alight, 
that  It  did  not  stop  long  enough  to  permit 
her  to  alight,  but  when  she  was  In  the  act 
of  alighting  defendant's  servants  In  charge 
of  the  car  negligently  caused  or  permitted 
it  to  suddenly  move,  lurch,  and  jerk,  and  by 
reason  of  this  negligence  said  Margaret  Small 
was  thrown  violently  to  the  ground.  The 
case  was  tried  before  a  Jury,  which  returned 
a  verdict  for  the  defendant,  and  judgment 
was  entered  accordingly,  from  which  plain- 
tiffs have  appealed. 

[1]  By  their  first  assignment  of  error  ap- 
I>ellant8  complain  because  the  court  refused 
to  permit  the  witness  Dr.  H.  D.  Bamltz  to 
testify  that  a  pregnant  woman  Is  by  nature 
and  Instlpct  much  more  cautious  in  under- 
taking anything  that  Involves  the  risk  of  any 
hurt  to  her  person  than  Is  a  woman  who  Is 
not  pr^ant  Objection  was  made  that  the 
evidence  was  Irrelevant  and  Incompetent, 
that  the  witness  was  not  qualified  to  give  an 
opinion,  that  It  was  not  a  proper  subject  for 
expert  testimony,  and  was  immaterial.  Mrs. 
Small  had  testified,  "At  the  tlma  I  had  the 
Hll  I  was  pregnant;**  and  again:  "I  was  ad- 
vanced about  two  months  in  pr^nancy.  I 
expected  that  I  was  pregnant  when  I  was  on 
the  car."  She  and  her  daughter  testified 
that  the  car  bad  stoi^ed,  and  as  she  was 
alighting  the  car  gave  a  lurch  or  forward 
motion  of  some  kind,  and  she  fell  to  the 
ground.  Six  other  witnesses  testified  that 
the  car  was  still  In  motion  when  Mra.  Small 
started  to  get  off;  their  testimony  varying 
only  in  r^rd  to  the  distance  the  car  moved 
afto-  she  fell.  The  witness  Perez  testified, 
on  direct  aamlnation :  '^e  car  did  not  go 
over  ft  foot  after  abe  Bt&opeA  off,  because 
she  fell  on  her  ba<^"  And  on  cross-exam- 1 


InattoD  be  aald:  "Hie  cftr  did  not  more  over 
three  feet  after  Mrs.  Small  stepptA  off." 
Upon  being  reoiUed,  be  tefttUted:  *^1ie  car 
went  but  three  feet  after  the  lady  fell  on 
ber  bftfk."  B«  admitted  ttiftt  In  ft  statement 
glgnad  by  Urn  ha  gsve  tito  dlstftnoe  fts  five 
or  stz  fOet  The  witness  Ootberd  was  oon- 
dnctor  of  tbe  car  from  wUch  Mrs.  Small 
stepped.  He  testified  the  car  moved  eight  or 
ten  feet  after  she  Jumped  ol^  bot  ftdmltted 
that  in  a  statement  made  shortly  after  the 
occurrence  be  gave  the  distance  as  less  than 
a  foot  Other  wttnesaes  stated  tbe  ^>i«faiTn^ 
the  car  moved  was  from  six  tst/t  to  as  much 
as  a  car's  loigtb. 

Appdiants  contend  there  Is  ft  Tery  nartov 
margin  between  tbe  evidence  of  Fures  and 
Gotherd  and  tbftt  of  Mrs.  Small  and  her 
daughter,  who  testified  tbe  car  had  actually 
stopped  before  she  bUl,  and  that  therefoK 
the  slightest  additional  erldenee  was  calcu- 
lated to  tarn  ttie  scale;  tiiat  consaqiienOy 
tbe  evidence  relating  to  the  instlnetive  cau- 
tion of  pregnant  women  should  ban  been 
admitted  as  tending  to  show  that  Mrs.  Small 
would  not  bare  nndertaken  to  aUtfit  wbUe 
the  car  wak  In  motl(m — In  otbw  words,  to 
show  that  It  was  onllk^  or  Inprobable  that 
Mrs.  Small  would  undertake  to  alls^t  while 
the -car  was  In  motion.  Appellants*  counsel 
admit  that  th^  have  found  no  decision  di- 
rectly in  point  upon  this  proposition,  but 
contend  ably  and  ingeniously  that  Instinctive 
caution  is  very  similar  to  habitual  cantlon; 
that  habitual  caution  has  been  held  admis- 
sible, and  therefore  evidence  tending  to  show 
instinctive  caution  should  be  admitted. 

Evidence  that  either  tbe  plaintiff  or  the 
defendant  was  ordinarily  of  either  carefol 
or  careless  habits  Is  generally  Inadmissible. 
Elliot  on  Evid^ce.  vol.  1,  {  186.  The  weight 
of  authority  Is  against  the  admission  of  such 
evldoice  on  the  anestion  of  contrlbotory  uck- 
llgence.  Gyc  toI.  29,  p.  619.  Exertions  to 
the  rule  have  sometimes  been  made  when  no 
wltn'ess  was  present,  and  the  exact  manner 
in  which  the  accident  ha];^)ened  Is  not  shown. 
Note  67,  eye.  vol  29,  p.  619. 

[t]  When  the,(iueBHon  Is  as  to  bow  a  per- 
son conducted  himself  at  a  partlcnlar  time, 
it  is  not  competent  to  show  that  prior  there- 
to he  was  generally  careless  or  tbe  revwse- 
GlUett  on  Indirect  ft  Collateral  Evidence,  { 
68.  The  reasons  for  the  exclusion  of  such 
evidence  are  that  It  Is  only  of  slight  value 
to  establish  any  fact  in  Issue,  and  It  Is  cal- 
culated to  lead  tbe  Jnry  into  collateral  lo- 
gulry  which  will  confuse  and  obacure  real 
Issues. 

Our  Supreme  Court,  in  the  case  of  M.,  K. 
&  T.  By.  Go.  V.  Johnson,  92  Tex.  882,383,  48  S. 
W.  669,  says :  **We  think  the  rule  Is  well  set- 
tied  that,  when  the  question  Is  whether  or 
not  a  person  has  been  negligent  In  doing  or 
in  failure  to  do  a  partlcnlar  act,  evidence  is 
not  admisrtble  to  duv  that  be  has  been 
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gnlltr  ot  a  similar  act  of  negllgeiice  or  em 
lutbltnally  nei^igent  upon  a  dmllar  occurion. 
*  •  •  In  Tenner  t.  Tattle,  above  cited  [1 
Allen  (Uua.)  18S],  tbe  comt  lay :  'Wlm  the 
preetee  act  ax  omlaelon  of  a  defmdant  Is 
PTOved*  tbs  qnesUim  of  whettier  It  Is  action- 
able negllgenee  Is  to  be  de<daea  flw  diar- 
acter  of  that  act  or  omlssUm,  and  not  by  tbe 
character  for  care  and  cautloa  that  the  de- 
fendant may  sustain.*  Tbe  prlndide  has 
been  frequently  recognized  and  sometimes 
applied  In  this  court  Railway  t.  BranMch, 
61  Tex.  8;  Railway  t.  Beott,  68  Tex.  684  (5 
S.  W.  601];  RaOvay  t.  Rowland,  ^  T^ 
166  [18  8.  W.  96];  Gnnnlnifham  t.  Railway, 
88  Tex.  634  t81  S.  W.  628].  •  •  •  The 
principle,  as  applicable  to  this  dass  of  cases 
senerally,  is  that  whra  the  haMt  of  care  or 
negligence,  as  the  case  may  be,  has  no  con- 
nection with  the  specific  facts  in  evidence 
bearing  npon  the  question  of  care,  evidence 
of  soch  care  or  habit  is  without  auffldent 
probative  force  to  effect  the  determination 
of  the  question." 

In  the  case  of  Mayton  v.  Sonnefield,  48  S. 
W.  609,  the  court  held  that  it  was  not  com- 
petent to  prove  the  plaintiff  was  a  careless, 
reckless  man,  that  he  had  been  careless 
upon  some  other  occasion,  for  the  purpose 
of  estabUablnc  contrlbntory  negligence  on 
his  part 

In  the  case  of  T.  A  P.  Ry.  Go.  v.  Frank,  40 
Tex.  Civ.  App.  86,  88  S.  W.  383,  the  Court  of 
Civil  Appeals  of  the  Third  District  said: 
"No  error  was  committed  In  refusing  to  per- 
mit the  engineer  and  fireman  who  were  run- 
ning the  train  on  the  occasion  In  question  to 
testify  that  it  was  their  habit  or  custom  to 
ring  the  bell  and  blow  the  whistle  at  the 
place  where  the  accident  occurred." 

We  think  It  Is  clear,  from  the  authorities 
referred  to,  that  plalntiffii  could  not  have 
been  permitted  to  strengthen  the  testimony 
of  Urs.  Small  by  evidence  that  she  was  ha- 
bitually very  cautions  in  anything  that  in- 
volved the  risk  of  any  hurt  to  her  person. 
Yet  this  testimony,  we  think,  would  have  a 
greater  probative  force  than  the  testimony 
that  pregnant  women,  by  nature  and  Instinct^ 
are  rerj  rnndi  more  cautions  than  those  not 
pregnant  because  the  latter  evidence  would 
only,  at  most,  show  that  Mrs.  Small  at  this 
time  was  naturally  much  more  cautious  than 
at  a  ttme  when  not  pregnant,  but  leaves  the 
matter  uncertain  as  to  whether  or  not  nn- 
der  normal  circumstances  she  was  naturally 
redOess  or  prudent,  and  to  what  extent  her 
habits  oi  eantton  have  beat  strengthened  by 
her  condition.  The  evidence  excluded  does 
not  purport  to  prove  that  pregnancy  will 
make  any  woman  very  cautious  with  refer- 
ence to  her  physical  welfare,  but  only  that 
It  will  make  much  moxe  cautions  than 
aba  would  have  been  If  not  pregnant.  If  tbe 
eridHice  had  shown  ttiat  a  woman,  by  rea- 
son of  such  condition,  became,  by  nature  and 
instinct,  a  very  cautious  person  with  refer- 


ence to  her  i^yslcal  welfare,  it  would  not 
have  beoi  of  any  greater  probative  force 
than  direct  evidence  that  she  was  habitually 
vary  cautions  in  all  such  matters.  We  are 
of  the  opinion  that  ttils  evidence  was  cor- 
rectly excluded. 

[31  Nor  can  we  agree  that  the  evidence.  If 
admitted,  would  have  beoi  calculated  to 
Change  the  result  In  the  least  Urs.  Small 
was  permitted,  without  objection,  to  testify : 
"1  am*always  exceedingly  careful  about  get- 
ting <m  and  oft  cars,  because  we  had  an 
accident  before."  Tbe  evidence  ef  a  num- 
ber of  dlslntweated  witnesses  Is  'to  the  ef- 
fect that  she  was  considerably  htcensed  and 
excited  at  the  time  of  her  fall  because  tSU) 
car  had  not  stopped  at  the  place  she  wanted 
to  stop,  and  that  she  refused  to  be  restrain- 
ed. Ihls  was  contradicted  by  her  and  her 
daughter.  Not  a  witness  testlfled  to  any 
lurch  or  sudden  moT^ent  of  the  car,  except 
Mrs.  Small  and  her  danghter,  and  while 
the  evldraice  of  the  witnesses  varied  on  estl- 
matee  of  the  distance  the  car  moved  after 
she  fell,  yet  all  who  saw  the  occurrence,  ex- 
cept her  daughter,  are  positive  the  car  had 
not  stopped  wh^  she  st^^ied  off  or  prior 
thereto,  but  that  It  was  slowing  up  at  0ie 
time.  This  behkg  the  condition  of  the  evi- 
dence, we  cannot  agree  that  there  was  a  nar- 
row mar^  of  conflict  uid  ttiat  the  erldttce 
excluded  would  have  probably  led  the  jury  to 
ace^t  tbe  version  of  Mrs.  Small  and  her 
daughter. 

Appellants*  second  assignment  of  error 
complains  of  the  following  paragraph  of  the 
charge;  "If  you  do  not  find  from  a  pre- 
ponderance of  the  evidoice  that  the  car  stop- 
ped, and  was  started  up  or  lurched  while 
Mrs.  Small  was  in  the  act  of  alighting,  but 
believe  from  the  evidence  that  she  stepped 
off  the  car  while  it  was  in  motion  and  before 
it  stopped,  you  will  return  a  verdict  for  the 
defendant"  The  first  proposition.  In  sub- 
stance, is :  That  it  was  wholly  Immaterial  to 
the  maintenance  of  plaintiffs'  cause  of  action 
whether  the  car  stopped  or  not  before  being 
suddenly  jerked  or  moved  whO0  Mrs.  Small 
was  alig^tii^  therefirom;  hence  the  charge 
made  Qie  case  turn  npon  an  immaterial  ques- 
tion and  was  erroneous,  ^e  second  is  as 
follows:  *The  questions  whether  the  car 
stopped  and  was  started  up  or  lurched  while 
Mrs.  Small  was  In  the  act  of  ali^tlng,  and 
whether  she  stepped  from  the  car  while  it 
was  In  motion  and  before  it  stopped,  were 
material  only  upon  the  Issue  of  contributory 
negligence."  The  third,  in  substance,  is  that 
It  would  not  have  becm  contributory  negli- 
gence per  se  for  Mrs.  Small  to  step  from  the 
car  while  moving  slowly,  and  that  the  chaige 
required  a  rerdlct  for  defendant  r^rdless 
of  whether  she  was  guilty  of  contributory 
negligence.  Tbe  fourth,  In  substance,  Is  the 
chaise  was  mislea^ng  in  that  even  though 
the  jury  might  have  btileved  the  fall  was 
caused  by  a  suddm  jerk  or  motion,  tbey 
might  have  understood  such  motion  to  be  1&- 
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eluded  In  the  motion  of  the  car  spoken  of  In 
said  charge  which,  If  found  under  aald 
charge,  would  require  a  Terdlct  for  defend- 
ant The  fifth,  In  substance,  la  that  the 
charge  unduly  onphaslzed  that  the  burden  of 
proof  and  the  preponderance  of  the  evidence 
devolved  upon  plaintiffs. 

[4]  Under  the  first  two  propositions  appel- 
lants contend  that  the  aU^atlon  in  their 
petition  to  the  effect  that  the  car  was  stand- 
ing still  when  Mrs.  Small  sought  to.  alight 
was  merely  by  way  of  Inducement,  and  that 
plaintiff  could  make  out  a  case,  even  If  the 
car  had  not  stopped,  by  showing  that  it  was 
jwked  or  suddenly  moved  as  she  was  allght- 
ing.  In  other  words,  while  no  witness  tes- 
tified to  a  Jerk  or  sudden  movement  of  the 
car  except  Mrs.  Small  and  her  daughter,  who 
swore  the  same  took  place  after  Oie  car  stop- 
ped, yet  that  the  issue  was  In  the  case 
whether  the  car  was  jerked  while  still  mov- 
ing and  while  Mrs.  Small  was  alighting;  and 
this  defensive  charge  precluded  a  recovery 
on  such  issue.  If  this  theory  Is  correct,  the 
conrt  could  have  submitted  such  issue  in 
his  charge,  but  had  be  done  so,  and  the  ver- 
dict have  been  against  plaintiffs,  we  dare 
say  their  brief  would  have  presented  reasons 
why  the  court  erred  in  submitting  such  Is- 
sue. One  would  have  been  that  it  was  calcu- 
lated to  create  the  impression  upon  the 
minds  of  the  jury  ttiat  the  court  thought  the 
car  did  not  stop  before  Mrs.  Small  sought 
to  alight  Another  would  have  been  that 
there  were  no  pleadings  and  no  evidence  to 
anthorlze  its  submission,  and  that  it  was  cal- 
culated to  confuse  the  jury.  The  decisions 
of  the  courts  of  this  state  are  against  appel- 
lants' contention.  In  the  case  of  El  Paso 
Electric  Ry.  Go.  v.  Boer,  108  S.  W.  201,  this 
court  said:  "The  only  ground  of  negligence 
alleged  was  that  the  car  was  standing  still 
when  plaintiff  started  to  alight  therefrom, 
and  that  while  in  the  act  of  alighting  It  was 
snddenly  started  forward  without  warning, 
and  he  was  thereby  caused  to  fail  on  the 
ground  and  was  injured.  This  allegation 
would  not  admit  of  proof  or  authorize  the 
submission  as  an  Issue  that  the  car  was  In 
motion  when  plaintiff  started  to  alight  from 
It  and  that  Its  speed  was  snddenly  Increas- 
ed." See,  also,  Haralson  v.  San  Antonio 
Traction  Co.,  68  Tex.  Civ.  App.  253,  115  S. 
W.  876;  Railway  v.  Johnson,  100  Tex.  238,  97 
S.  W.  1039;  Dallas  OU  &  Beflnlng  Co.  t. 
CJarter,  134  S.  W.  418. 

[6]  The  third  proposition  cannot  be  sns- 
tained,  because  not  applicable  to  the  facts  of 
this  case.  If  Mrs.  Small  fell  by  reason  of 
alighting  from  a  moving  car,  then  she  could 
not  have  been  Injured  in  the  manner  alleged 
and  testified  to  by  her,  and  should  not  re- 
cover. For  discussion  of  this  question,  see 
Haralson  v.  San  Antonio  TractLpn  Company, 
supra. 

ri]  We  do  not  think  the  fourth  proposiOoo 
shows  reversiUe  error.   The  contoitlon  Is 


that  the  jury  would  constme  the  word  "mo- 
tion" to  mean  the  jerk  or  motion  testified 
to  by  Mrs.  Small  as  having  taken  place  after 
the  car  stopped,  and  would  therefore  decide 
that  if  the  jerk  or  motion  was  made,  and 
Mrs.  Small  stepped  off  just  at  the  time  it 
was  made,  she  could  not  recover.  We  think 
the  Jury  would  naturally  understand  the 
word  to  refer  to  the  motion  of  the  car  while 
It  was  slowing  down,  and  not  to  the  motion 
when  the  car  was  suddenly  moved,  if  th^ 
should  find  It  was  snddenly  moved.  To  con- 
strue the  cliarge  as  contended  for  by  appel- 
lants would  require  the  Ignoring  of  the  re- 
mainder of  the  charge,  which  was  very  spe- 
cific, and  we  think  app^lants'  construction 
would  never  occur  to  a  Jury.  We  therefore 
hold  that  the  charge  was  not  misleading. 

[7]  The  charge  did  not  give  undue  em* 
phasis  to  the  burden  of  proof  and  the  matter 
of  preponderance  of  the  evidence.  Before  ap- 
plying the  law  to  the  t&cts,  the  court  gave  a 
g^eral  charge  on  burden  of  proof,  credibil- 
ity of  witnesses,  and  that  the  Jury  must  re- 
ceive the  law  from  the  court  In  applying 
the  law  the  words  were  used  throughout 
"If  you  believe  from  the  evidence,"  until  the 
part  now  complained  of  Is  reached,  wherein 
the  jury  Is  Instructed  that  if  they  do  not 
believe  from  a  preponderance  of  the  evidence 
that  the  car  stopped,  etc.  The  matter  of 
burden  of  proof  is  mentioned  only  once,  and 
the  matter  of  preponderance  of  evidence 
twice,  BO  far  as  we  can  find,  the  first  time 
in  a  general  charge,  the  second  in  applying 
the  law  to  the  facts  in  a  defensive  charge. 

We  are  of  the  opinion  that  the  chaise  of 
the  court,  taken  as  a  whole,  fairly  submit- 
ted the  Issues,  and  that  the  objections  made 
by  appellants  should  be  overruled. 

We  find  no  error  in  the  recordt  and  tiw 
Judgment  Is  afSnned. 


STm>HENyiLLE,  N.  ft  8.  T.  RT.  CO.  OF 

TEXAS  T.  YATES. 
(Court  of  Civil  Appeals  of  Texas.  Aaatlii. 
Ifay  22,  1912;^ 

1.  Watkbs  anp  '  Water  ConBSBs  ITS*)— 
Injubibs  bt  Flow  AOS  or  lAiroa  —  Dam- 
ages. 

Where  a  construction  interfering  with  the 
flow  of  water  is  pcrmaneDt  and  is  at  once  pro- 
ductive of  all  toe  damages  which  can  result 
from  it.  a  cause  of  action  accrue*  at  once  on 
completion  of  the  worlr:,  and  the  measure  of 
damages  Is  the  difference  in  the  market  value 
of  the  land  Just  before  and  just  after  the  com- 

JiletioD  of  the  construction:  but,  where  the  in- 
□ry  oceon  from  successive  'overflows,  the  oc- 
currence and  frequency  of  which  cannot  be 
foretold,  nor  the  extent  of  the  damages  fore* 
seen,  each  overflow  gives  rise  to  a  separate 
cause  of  action,  and  the  measure  of  damages 
for  such  overflows,  causing  permanent  injury  to 
land,  is  the  difference  between  the  value  of  the 
land  joat  before  uid  Just  after  an  overflow. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  IMg,  8  2S1-256;  Dec. 
Dig.  1 178.*]    '  *  " 
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2.  Watebs  and  Wa-rb  Couksbb  (1 179*)— Iiv- 

nTRIES  BT  FLOWAOB  OF  LaWM— EVIDIirCIB 

— Valub  or  Land. 

Where,  In  an  action  against  a  railroad 
Company  for  damagea  caused  by  an  overflow  of 
a  stream,  doe  to  the  construction  of  a  roadway 
across  the  valley,  (he  evidence  showed  that  the 
roadway  was  not  completed  at  the  time  of  the 
orerflow  complained  of,  and  that  the  overflow 
was  caused  by  failing  to  leave  safficient  open- 
ings for  the  escape  of  the  waters  of  ordinair 
overflows  of  the  river,  the  admission  of  testi- 
mony of  the  value  of  the  land  just  before  and 
just  after  the  overflow  was  not  erroneous. 

lEd.  Note.— For  other  caaes,  see  Waters  and 
Water  Courses.  Cent  mgTH  244-290.  256- 
2S8.  268,  261;  I>w%  Trtg.  f  170.*] 

8.  WATKBa  AND  Watkb  Coubses  (|  17^— 
Flowaoe  of  Land  fbom  OBSTBUonno  wa- 

TBB  COUBSE— DaUAOES. 

Where  a  railroad  company  constructed  Its 
roadbed  across  the  valley  with  insufDcient  open- 
ings for  the  escape  of  the  waters  of  ordinary 
overflows  of  the  nver,  and  thereby  diverted  the 
overfiow  onto  the  land  of  plaintiff,  the  latter 
could  recover  the  damages  caused  by  the  over- 
flow, whether  permanent  or  temporary,  and  for 
the  permanent  Injury  to  the  land  by  reason  of 
anticipated  overflows,  takinf  Into  condderation 
the  history  of  the  stream. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  fS  251-255;  Dec. 
Dig.  S  178.*] 

Appeal  from  District  Court,  Coryell  Coun- 
ty; J.  H,  Arnold,  Judge. 

Action  by  G.  W.  Yates  against  the 
Stepheovllle,  North  &  South  Texas  Railway 
Company  of  Texas.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  A£Brme<L 

Marshall  Fe^uBon,  of  SteptaenvlUe.  for 
appellant  S.  P.  Sadler,  of  Oatesrllle.  for 
appellee. 

FlndlngB  of  Fact 

JENKINS.  J.  Appellee  brought  thla  suit 
to  recover  damages  on  account  of  permanent 
Injury  to  bla  land,  and  tb»  destraction  of  hla 
growing  cropa,  anflered  by  an  oTerflow  of 
the  Leon  river,  alleged  to  have  been  occa- 
sioned by  the  Diligent  construction  of  ap- 
pellant's roadway  across  the  valley  of  said 
river.  The  jury  retomed  the  ftiUowlng 
verdict:  "We,  the  Jury,  find  for  plaintiff  and 
aasess  hla  damages  at  |700;"  and  Judgment 
was  entered  according.  The  verdict  Is 
not  complained  of  as  being  excessive.  The 
evidence  la  snfllcient  to  show  liability  on 
the  part  of  the  appellant,  in  that  it  so  con- 
structed Its  roadbed  aa  not  to  leave  suffl- 
€ieat  openings  for  the  escape  of  the  waters 
of  ordinary  overflows  of  said  river.  In  the 
manner  that  the  same  escaiied  prior  to  the 
erection  of  said  roadbed,  bat  diverted  such 
overflow,  so  that  the  current  of  tbe  same 
vras  thrown  upon  and  across  the  land  of  ap- 
I>ellee,  where  no  such  cnrrent  flowed  prior 
to  the  erection  of  said  roadbed.  The  road- 
bed erected  was  not  entirely  completed  when 
the  overflow  came. 

Opinion. 

[1]  1.  It  is  the  contention  of  appellant 

that  in  so  far  as  It  Involves  Injury  to  the 


land,  tbto  la  a  suit  to  recover  for  the  per- 
manent Injury  to  aald  land,  caused  by  the 
construction  of  the  dump  aerras  the  same; 
that  the  cause  of  action  arose  and  was  com- 
plete when  said  roadbed  was  constructed, 
and  therefore  the  measure  of  damages  was 
the  difference  In  the  market  value  of  the 
land  Just  before  and  Joat  after  the  con- 
struction of  said  roadbed ;  and  therefore  the 
court  erred  In  pwmlttlng  testimony  as  to 
the  value  of  aald  land  Just  before  and  Just 
after  the  overflow. 

This  la  true  where  the  original  act  Is 
pwrnanent  in  Its  nature,  and  at  once  Is  pro- 
ductive of  all  of  the  damages  which  can 
ever  result  from  It,  as,  for  Instance,  the 
erection  of  a  permanent  dam  across  a  flow- 
ing stream,  which,  as  soon  as  It  Is  con- 
structed, causes  the  water  to  flow  back 
and  injure  the  land  of  another.  But  the  test 
Is  not  the  permanency  of  the  character  of 
the  obstruction,  but  whether  the  whole  In- 
Jury  results  from  the  original  wrongful  act 
Where  the  Injury  occurs  from  successive 
overflows,  the  occurrence  and  frequency  of 
which  cannot  be  foretold  with  certainty,  nor 
the  extent  of  the  damages  be  accurately 
foreseen,  the  damage  done  by  each  overflow 
gives  a  separate  cause  of  action;  and  where 
such  overflow  causes  permanent  injury  to 
the  land,  the  measure  of  damages  Is  the  dif- 
ference In  the  value  of  the  land  >ust  before 
and  Just  after  the  overflow.  Railway  Co.  v. 
Anderson,  79  Tex.  427,  15  3.  W.  484,  23  Am. 
St  Rep.  350;  Railway  Co.  v.  Klersey,  08 
Tex.  590,  86  S.  W.  744;  Railway  Co.  v. 
Clayton,  64  Tex.  Civ.  App.  512,  118  S.  W. 
248;  Railway  Co.  v.  Green,  44  Tex.  Civ.  App. 
247,  99  S.  W.  578;  Railway  Co.  v.  Buford, 
106  Ala.  312,  17  South.  395 ;  Bowers  v.  Boom 
Co.,  78  Mhin.  898,  81  N.  W.  208,  79  Am.  St 
Rep.  397;  Railway  Co.  v.  Bi^,  62  Ark. 
240,  12  S.  W.  331,  6  U  R.  A.  804,  20  Am.  St 
Rep.  175;  BuHena  v.  Railway  Co.,  74  Iowa, 
659,  38  N.  W.  646,  7  Am.  St.  Rep.  501;  Cul- 
ver V.  Railway  Co.,  38  Mo.  App.  130. 

This  Issue  has  frequently  arisen  on  the 
plea  of  the  statute  of  limitation,  as  the 
statute  begins  to  run  when  the  cause  of  ac- 
tion arises.  "It  has  been  held  that  In  case 
of  overflow  of  land,  caused  by  a  ditch  upon 
a  railway's  right  of  way,  vrhea  in  certain 
seasons  overflow  Is  slight  and  beneficial  to 
the  land,  while  In  others,  depending  upon 
the  amount  of  rainfall,  It  Is  Injurious,  the 
first  Injurious  overflow  would  not  furnish 
a  safe  basis  from  which  future  damages 
would  be  calculated;  and  therefore,  although 
the  ditch  Is  permanent,  an  action  for  dam- 
ages beeauae  of  its  existence  would  not  be 
barred  within  the  atatntory  period  after  the 
first  overflow.  In  any  evcmt,  if  the  structure 
Is  of  such  a  character  that  It  may  or  not  do 
Injury,  the  cause  of  action  for  damages  from 
an  Injury  arises  only  when  the  injury  Is 
done.   *  *  *   So,  In  an  action  for  the  re- 


•For  otbsr  cases  see  same  ta^Us  and  section  NUMBER  In  Dec  Dig.  *  Am  Dig.  Key  No.  Series  A  B^'r  Indexes 
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coveiy  of  damages  for  Injurlea  resulting 
from  tbe  wrongful  coDStructlon  by  a  tallroad 
company  of  an  embankment  across  a  ravine, 
whereby  the  surface  water  was  diverted 
from  its  natural  source  and  discharged  up- 
on adjoining  premises,  the  statute  of  limi- 
tation began  to  run  upon  such  right  of  ac- 
tion only  from  the  time  of  such  actual  In- 
Jury  sustained  from  such  obstruction."  Far^ 
ham  on  Water  and  Water  Blgtata^  nA,  8,  pp. 
2647,  2648. 

[2]  2.  It  is,  howoYer,  not  necessary  to  In- 
voke the  principle,  above  discussed,  in  or- 
der to  sustain  the  action  of  the  court  in  ad- 
mitting the  testimony  complained  of,  for 
the  reason  that  the  damp  was  not  completed 
when  the  overflow  came,  and  therefore  "Im- 
mediately before  and  immediately  after  tbe 
construction  of  the  dump,"  and  "immediately 
before  and  immediately  after  tlw  OTerflow,** 
was  one  and  tbe  same  time. 

[3]  3.  The  appellee  was  entitled  to  recov- 
er  the  damage  caused  by  the  overflow,  wheth- 
er such  damage  was  permanent  or  tempo- 
rary. In  addition  thereto,  appellee  sued  for 
tbe  permanent  injury  done  to  bis  land  by 
reason  of  anticipated  overflows,  taking  into 
consideration  tbe  past  history  of  the  stream. 
No  objection  was  made  to  the  recovery  of 
such  damages,  if  any,  as  conld  be  shown  and 
estimated  in  this  manner. 

4.  We  do  not  think  tbe  charge  of  the 
court  is  subject  to  any  of  tbe  criticisms  urg- 
ed against  it  by  the  anitellant 

Finding  no  emta  In  the  record,  the  Judg- 
ment of  the  trial  court  herein  la  afltrmed. 

Affirmed. 


ALLDAT  et  al.  v.  CAGH. 
(Ooact  of  Civil  Appeals  of  Texas.   Ft  Wiurth. 
Ma;  4,  1912.) 

1.  Wixu  (I  98*)— OoHannoiioir— WBirnrsi 
Aunbzbd  to  Will. 

To  make  an  instmment  not  fonnallr  in- 
corporated in  a  duly  ezecoted  will  a  part  uiere- 
o(,  it  most  be  so  clearly  identified  as  to  pre- 
clude the  reasonable  probability  of  mistake  as 
to  the  instrument  referred  to. 

[Ed.  Note.— For  other  cases,  see  vnUs,  Cent 
IMk.  H  2Si  286;  Dec.  Dig.  |  98.*] 

2,  Wills  (|  98*)— Cokstbuctioii— Weittros 
AKNExiD  TO  Will. 

A  separate  contract  to  which  the  maker  of 
a  will  was  a  party  was  sufficiently  incorpora^ 
ed  in  the  will  by  a  provision  directing  the  car- 
rying out  of  an  agreement  IdentlBed  by  a  re- 
cital of  the  parties  thereto,  its  date,  and  by  the 
name  of  the  notary  public  who  acknowledged  It 
[Ed.  Mote.— For  other  casea,  see  Wills.  Cent 
Dig.  H  234,  235;  Dec  Dig.  |  98.*] 

S.  Wills  (f  98*)— OoHBTBuonoi^-WBnzNaB 
Annexed  to  Will. 

The  requirement  that  an  extraneooa  In- 
strument must  be  in  existence  at  the  time  of 
the  execution  of  a  wUl,  that  it  may  be  incoi^ 
porated  therdn,  is  one  of  identity  and  certain- 
ty,  so  that  though  a  will  providing  for  the  car- 
lying  out  of  a  contract  to  which  the  testator 
was  a  party,  was  executed  by  the  testator  at 
a  time  when  the  contract  was  <mly  reduced  to 


writing  and  not  yet  signed,  the  incorporatfaiB 
in  the  will  was  complete. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cnt 
Dig.  H  284,  286;  Dec  Dig.  |  98.*] 

4.  WiLia    (i  216*}— GOHSTBUCnOIT- PBOBAS 

— ScoPi. 

As  a  proceeding  to  probate  a  wtU  is  not  an 

action  to  constme  or  annul  its  provisions,  it 
cannot  be  objected  therein  that  a  contract  in- 
corporated in  the  Instrument  Is  oontradictoiy 
of  Its  tenns  and  otherwise  void. 

pe^.  Note.— For  other  cases,  see  Willi,  Osot 
Dig.  1$  S22,  623;  Dec  215.*] 

6.  W1THB8BE8  (M  364*)  —  iMPEaOHlfKHT— IH- 

TESEST  OF  Witness. 

Where,  in  an  action  to  contest  a  will,  one 
of  the  contestants  had  testified  to  material 
facts  in  support  of  the  contestants'  claims,  die 
was  properly  cross-examined  as  to  whether  die 
had  an  agreement  with  the  other  contestants, 
whereby  she  was  to  receive  certain  benefits  In 
case  the  probate  of  the  wiQ  was  defeated. 

[Ed.  Note.— For  other  eases,  see  Wltnessei^ 
Cent  Dig.  H  U79,  1180;  Dec  Dig.  i  304.*] 
8.  Wills  (I  360*)  —  Oontbr  —  Review— Ob- 

jECTioir  Below- UlaxBuonoNs— REQDBBr— 

Necessitt. 

A  party  to  a  wUl  contest  cannot  complain 
of  the  failure  of  the  trial  court  to  snlnnit  cer- 
tain issues,  or  phases  of  Imest  presented, 
where  there  was  no  request  for  the  appropriate 
instructions. 

[Ed.  Note.— For  other  cases,  set  Wills,  Oent 
Dig.  S  826;  Dec  Dig.  1  860.*] 

7.  Wills  (i  155*)  —  "XTwDtiE  Intluxkce"  — 

Nature. 

"Undue  Influence."  which  would  avoid  a 
will,  must  be  sndi  as  would  destroy  the  liberty 
and  free  agency  of  the  testator  in  the  disposi- 
tion of  his  property.   

[Ed.  Note.— For  other  case^  see  Wills,  Cent 
Dig.  H  87B-381;  Dec  DigTl  155.* 

For  other  deflnitious,  see  Words  and  Phras- 
es, vol.  8,  pp.  7166-7172;  v<A.  8,  pp.  7823,  7824.] 

8.  Appeal  and  Errob  ({  882*)— Invitxd  Eb- 
bob— isstbcctions. 

Parties  to  a  will  contest  cannot  complain 
of  an  instmction  given,  which  follows  one  re- 
quested by  them. 

[Ed.  Note.— For  other  cases,  see  A^eal  and 
Error.  Gent  Dig.  U  8601-8610;  Dec  Dig.  1 
882.*]  . 

9.  Tbial  (I  194*)— iKSiBUOnona— Peovincb 
OF  Court  ard  Jurt. 

Where.  In  an  action  to  contest  a  will,  in 
which  there  was  incorporated  a  separate  apd 
extraneous  contract  a  charge,  that  ordinaiily 
less  mental  capacity  is  required  to  execute  a 
will  than  to  make  a  contract  was  properly  re- 
fused as  on  tbe  weight  of  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  «  413,  439-441.  446-464.  456-466;  Dec 

Bit  rm*] 

Appeal  from  District  Court,  Erath  Gonnty; 
J.  H.  Arnold,  Judge. 

Arolication  1^  B.  C.  Cage,  for  the  probate 
of  the  will  of  M.  J.  Crow,  contested  by  Be> 
becca  Allday  and  others.  Probate  granted, 
and  contestants  appeaL  Affirmed. 

Martin  &  Johnson  and  A.  P.  Tonne  all  of 
Stephenville,  and  O^Neal  ft  Allday.  of  At- 
lanta,  for  appellants.  Chandler  ft  PannlU,  of 
Stephraville,  for  appellee  John  Tarlton  Col- 
lege. J.  C.  GeoHEe  and  Uarahall  Feivnaon. 
both  of  Stephenville,  for  appellee  Cage. 
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SPEEB,  X  This  Is  a  proceeding  Institut- 
ed by  B.  0.  Cage,  as  executor  of  tbe  last 
will  and  tcBtament  of  Mrs.  M.  3.  Grow,  de- 
ceased, for  the  probate  of  such  will  la  the 
county  court  of  Erath  county.  A  contest 
was  filed  by  Rebecca  Allday  and  a  number 
of  others;  but  the  will  was  admitted  to 
probate  both  In  the  county  court  and  In  the 
district  court  to  which  the  case  was  appeal- 
ed. From  the  final  judgment  of  the  district 
court  the  contestants  prosecute  fhls  appeal. 

The  will  of  Mrs.  M.  J.  Crow,  deceased, 
contained  the  following  provision:  "Item 
Fourteenth.  I  expressly  will,  declare  and  di- 
rect that  the  instrument  between  me  and 
3.  H.  Gage,  John  Cage,  Day  Cage,  Jessie 
White  and  T.  8.  Whlt^  who  with  me  consti- 
tute the  firm  of  Cage  and  Crow,  shall  be  in 
all  respects  adhered  to,  observed  and  car- 
ried out  Wblch  agreement  Is  dated  Septem- 
ber 14th,  1910,  and  executed  by  myself  and 
above-named  parties,  and  acknowledged  by  us 
before  P.  Jj.  Plttman,  a  notary  public  in  and 
for  Erath  county,  Texas."  On  the  trial  the 
district  court  admitted  in  evidence,  as  a  part 
of  the  will  sought  to  be  Incorporated  therein 
In  pursuance  of  item  fourteenth,  tbe  follow- 
ing writing: 

"The  State  of  Texas,  County  of  Erath. 
This  memorandum  of  agreement  made  and 
entered  Into  this  the  day  and  year  last  here- 
in written  by  and  between  J.  B.  Gage,  Day 
Cage,  John  Cage,  Jessie  White,  Joined  pro 
forma  by  her  husband  F.  S.  White  and  M.  J. 
Crow,  a  widow,  wltuesseth:  That  whereas 
the  parties  hereinbefore  named  constitute  all 
the  members  of  the  firm  Gage  A  Grow,  Bank- 
era,  now  engaged  In  a  general  banking  busi- 
ness in  tbe  of  Stephenvllle,  Tex.,  and 
realizing  that  In  the  event  of  the  death  of 
any  one  of  us  this  partnership  vrould  be  by 
operation  of  law  dissolved  unless  otherwise 
agreed  among  us,  and  desiring  to  protect  our 
Interests  and  the  patrons  of  our  bank  we 
hereby  agree  and  covenant  one  with  another 
that  in  the  ev^t  of  the  death  of  any  one  of 
us  that  the  firm  of  Cage  &  Grow  shall  not 
be  by  that  event  dissolved  but  shall  continue 
in  force  and  operation  as  It  exists  at  the 
death  of  any  one  of  us  for  a  period  of  five 
years,  and  any  deposit  or  other  Interest  own- 
ed or  held  by  any  of  us  in  the  firm  of  Cage 
&  Crow,  Bankers,  at  the  date  of  our  death 
shall  remain  in  the  custody  and  control  of 
the  surviving  members  of  the  firm  of  Cage  ft 
Crow,  Bankers,  from  the  date  of  such  death 
for  a  period  of  five  years  and  at  the  expira- 
tion of  five  years  from  the  date  of  the  death 
of  either  one  of  us  all  stock  and  interest 
held  or  deposit  owned  by  the  party  dying 
shall  be  delivered  by  the  surviving  members 
of  the  firm  to  tbe  heirs  of  the  party  dying, 
or  his  or  her  legal  represoitativea.  And 
we  by  this  Instrument  expressly  annul  the 
agreement  and  contract  entered  into  by  and 
between  us  of  date  November  10th,  1905, 
Witness  our  hands  this  14th  day  of  Septem- 
ber, 19ia   John  Oasa.   J.  B.  Oafla^  Daj 


Cage.  H.  J.  Grow.  F.  fi.  Whltft.  Jessie 
White. 

"The  State  of  Texas,  County  of  Erath. 
Before  me,  the  undersigned  authority,  on 
this  day  personally  appeared  J.  H.  Gage, 
Day  Gage,  John  Cage,  Jessie  White  and  hex 
husband,  F.  8.  White,  and  M.  J.  Crow,  a 
widow,  known  to  me  to  be  the  persons  whose 
names  are  subscribed  to  the  foregoing  In- 
strument, and  acknowledged  to  me  that  they 
executed  the  same  for  tbe  purposes  and 
consideration  therein  expressed-  And  the 
Bald  Jessie  White,  wife  of  the  satd  F.  S. 
White,  having  been  examined  by  me  privily 
and  apart  from  her  husband,  and  having  the 
same  by  me  fully  explained  to  her,  she  the 
said  Jessie  White  acknowledged  such  Instru- 
ment to  be  her  act  and  deed,  and  declared 
that  she  had  willingly  signed  the  same  for 
the  purposes  and  consideration  therein  ex- 
pressed and  that  she  did  not  wish  to  retract 
it  Given  under  my  hand  and  seal  of  office 
this  the  14th  day  of  September,  A.  D.  1910. 
[Seal]  P.  U  Pitbnan,  Notary  Public^  Erath 
County,  Tex." 

[1-S]  To  the  admission  in  evidence  of  this 
contract  appellants  interposed  a  number  of 
objections,  most  of  which  form  tbe  basis 
of  ai^roprlate  assignments  of  error  in  this 
court  First,  it  is  objected  that  the  contract 
Is  not  sufficiently  described  in  the  will.  It  is 
of  course  true  that  an  instrument  not  for^ 
maUy  incorporated  In  a  duly  executed  will, 
in  order  to  be  made  a  part  of  such  will,  must 
be  so  clearly  Identified  as  to  preclude  all  rea- 
sonable probability  of  mistake  as  to  the  In- 
strument referred  to.  We  think  the  descrip- 
tion contained  in  the  will  sufficiently  meets 
this  requirement  Another  objection,  though 
not  next  In  the  order  In  wblch  they  were 
made,  is  that  tbe  contract  was  not  signed 
by  the  testatrix  at  tbe  time  she  executed  the 
will  and  was  not,  therefore,  in  existence  at 
the  time  the  will  was  executed  The  evi* 
dence  shows  that  the  testatrix  executed  tbe 
will  and  contract  simultaneously,  in  point  of 
fact  attaching  her  signature  to  the  will  be- 
fore signing  the  contract  The  rule  requir- 
ing that  for  an  extraneous  instrument  to  be 
made  a  part  of  a  will  it  most  be  in  existence 
at  the  time  of  the  execution  of  tbe  will  Is 
one  of  Identity  and  certainty,  and  Is  met,  we 
think,  when  the  terms  of  the  Instrument  are 
actually  reduced  to  writing,  and  It  is  not  re- 
quired that  such  Instrument  be  subscribed, 
acknowledged,  or  proved.  In  other  words, 
such  instrument  derives  Its  force,  not  by  vir- 
tue of  the  rules  of  contract  or  other  execut- 
ed instmm^ts,  but  by  virtue  of  the  ezecu- 
tion  of  the  will  by  the  terms  of  which  the 
language  thus  made  certain  Is  Incorporated 
therein.  It  is  a  mistake,  we  think,  to  re- 
quire more  than  that  the  writing  or  papor 
be  In  existence  as  contradistinguished  from 
the  conception  of  an  executed  Instrument 
It  Is  definitenees  only  that  Is  aimed  at  and 
not  Imposed  contractual  or  other  legal  obU- 
gatlona  mMag  by  Tlrtne  of  an  ezecotad  1&- 
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Btniment  Heldenhelmer  t.  Baaman,  84  Tex. 
174,  19  S.  W.  382,  31  Am.  St.  Bep.  29;  Ton- 
nele  T.  Rail,  4  N.  T.  140;  Bullock  v.  Bnlloek, 
17  N.  C.  307. 

i:41  Still  other  objections  are  made,  as.  tor 
Instance,  the  contract  Is  contradictory  of  the 
terms  of  the  will  and  otherwise  void;  but 
these  objections  are  invalid  in  this  proceed- 
Ing  to  probate  the  will,  since  this  ia  not  an 
action  to  construe  or  annul  the  provisions  of 
the  will.  Prather  v.  McClelland,  76  Tex.  574, 
13  S.  W.  543.  None  of  the  objections  to  the 
evidence  is  well  taken,  and  all  assignments 
based  on  Its  admission  are  overruled. 

[6]  Mrs.  Bamah  Toung,  one  of  the  contest- 
ants, was  required  to  testis  over  the  objec- 
tion of  the  contestants  that,  In  the  event 
the  will  then  offered  for  probate  should  be 
defeated,  she  had  an  agreement  with  the 
other  coDteatants  whereby  she  was  to  receive 
'  certain  benefits.  This  was  a  proper  exer- 
cise of  the  right  of  cross-examination,  since 
the  witness  bad  testified  to  material  facts 
supi>ortlng  contestants'  pleas. 

The  principal  grounds  of  contest  pleaded 
were  want  of  testamentary  capacity,  fraud, 
and  undue  Infiuenee.  The  court  thut  sub- 
mitted the  Issues: 

"Fourth.  In  the  first  place,  yon  are  in- 
structed that  if  the  instrument  exhibited  In 
evidence,  of  date  September  14,  1910,  pur- 
porting to  be  the  last  will  of  Mrs.  M.  J. 
Crow,  was  In  writing  and  was  read  over  to 
Mrs.  H.  J.  Crow,  and  that  thereafter  she 
signed  It,  and  that  it  was  attested  by  J.  C. 
George  and  Marshall  Ferguson,  and  that 
th^,  the  said  J.  C.  George  and  Marshall 
Ferguson,  and  each  of  them,  were  at  said  time 
creditable  witnesses,  above  the  age  of  four- 
teen years,  and  that  they,  the  said  J.  C 
Gteorge  and  Marshall  Ferguson,  subscribed 
their  names  to  said  Instrument  in  the  pres- 
ence of  Mrs.  M.  S*  Grow,  and  in  the  pres- 
ence of  each  oth»,  after  she  bad  signed 
the  same^  and  that  at  said  time  Mrs.  M.  J. 
Crow  waa  over  the  age  of  21  years  and  was 
of  sound  mind,  that  is,  that  the  said  Mrs. 
M.  J.  Crow  had  capacity  to  know  and  under- 
stand wliat  she  was  doing  and  the  effect  of 
her  act  at  the  time  she  executed  said  paper; 
and  if  yon  further  beliere  from  the  evidence 
that  said  paper  was  and  is  her  last  will; 
and  If  you  furth«-  believe  and  find  that  said 
Mrs.  M.  J.  Crow  Is  now  dead,  and  that  she 
died  in  Erath  county,  Tex.,  where  she  re- 
sided at  the  time  of  her  death,  then  you  will 
fllnd  for  the  proponoit  and  tor  the  probate 
of  said  will,  unless  yon  find  for  tlie  contes- 
tants under  subsequent  Instmctlons  herein." 

*'Six:tb.  On  the  other  hand,  gentlemen,  al< 
though  yon  may  believe  from  the  evldoice 
in  this  case  that  said  paper,  dated  September 
14.  1910,  and  purporting  to  be  the  last  will 
of  Mrs.  H.  J.  Crow,  and  was  executed  by 
her  with  the  formalities  and  solemutties  and 
under  the  clrcnmstances  required  by  law  to 
make  It  a  valid  will,  as  set  out  In  the  last 
precedli^  paragraph  of  this  charge,  still  If 


you  do  not  believe  from  the  evidence  that 
Mrs.  M.  J.  Crow  at  the  time  of  the  execotJon 
of  said  will  was  of  sound  mind,  that  is,  it 
you  do  not  believe  from  the  evidence  that 
she  had  the  capacity  to  know  and  under- 
stand what  she  was  doing  and  the  effect  of 
her  act  at  the  time  she  executed  said  paper, 
then  you  will  find  for  the  contestants,  and 
against  the  probate  of  said  will. 

"Seventh.  Moreover,  gentlemen,  if  yon  be- 
lieve from  the  evidence  in  this  case  that  at 
the  time  Mrs.  M.  J.  Crow  executed  the  paper 
dated  September  14,  1910,  purporting  to  be 
her  last  will,  and  her  mind  was,  either  from 
sickness,  disease,  age.  bodily  and  mentally 
decay,  or  over-weaning  confidence,  subject  to 
the  domination  and  control  of  her  attorney 
In  fact  and  business  manager,  J.  H.  Cage, 
or  her  attorney  at  law,  Marshall  Ferguson, 
If  he  was  her  attorney,  or  both  of  them,  and 
that  they  or  either  of  them  exercised  such 
power  and  control  over  her  mind  and  will 
tn  the  disposition  of  her  property  by  said 
paper  as  to  destroy  her  liberty  and  free 
agency  and  to  cause  such  disposition  of  her 
property  to  be  made  to  suit  the  vrill  and 
wishes  of  said  J.  H.  Gage  or  Marshall  Fw- 
guson,  or  both  of  them,  and  not  her  own 
will  and  wishes,  then  and  In  that  event  also 
you  will  find  for  the  contestants. 

"Eighth.  On  the  other  hand,  gentlemen, 
although  you  may  brieve  from  the  evidence 
that  J.  H.  Cage  or  Marshall  Fergason  by  rea- 
son of  the  position  and  relation  which  they 
occupied  to  Mrs.  iGL  J.  Crow's  estate  of  bust 
ness,  (NT  for  any  other  reason,  had  acquired 
an  influence  over  her  which  they,  or  eStber 
of  them,  exerted  in  having  her  dispose  of 
her  propertT.  in  nid  will,  still  If  this  was 
done  in  a  fair  and  reasonable  manner,  with- 
out deception  or  fraud  on  their  part,  then 
such  Influence  would  not  avoid  the  will  un- 
less it  went  to  the  extent  that  it  overreached 
and  destroyed  the  free  agency  and  will  power 
of  said  Mra.  M.  3.  Grow,  and  tmless  you  be- 
lieve it  went  to  su(A  extent  (if  any  influenoa 
th^  was),  Qien  the  contestants  cannot  de- 
feat said  will  nor  its  inobate  on  the  grounds 
of  undue  Influenoa. 

"Ninth.  If  under  the  law  and  the  evidaica 
you  should  find  for  the  preponent  ai^  the 
probate  of  said  will  dated  September  14, 
1910,  you  will  next  consider  whether  or  not 
the  memorandum  of  agreement,  dated  Sep- 
tember 14,  ISIO,  exhibited  In  evidence,  shall 
be  admitted  to  probate  in  connection  with 
and  as  a  part  of  said  wUl,  and  upon  this  is- 
sue you  are  instructed  as  follows:  If  yon 
believe  from  the  evidmce  in  tUs  case  that 
the  memorandum  of  agreement  above  men- 
tioned Is  the  iiutmntent  Kferred  to  in  item 
14  of  the  will,  and  tttat  It  had  been  reduced 
to  writing  iH^r  to  the  time  Mra.  Crow  exe- 
cuted the  will,  and  that  It  had  been  read 
over  to  Mrs.  Crow,  and  that  she  understood 
It  at  the  time  she  executed  said  will;  and 
you  furthw  believe  ^m  the  evidence  that 
prior  to  said  time  said  instrument  bad  beea 
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aecnted,  by  Joba  Cage,  3.  H.  Oage,  F.  S. 
Wblte,  and  Jessie  Wbtte.  prior  to  the  time 
it  was  executed  by  Mrs.  M.  J.  Crow,  and 
that  at  the  time  she  sl^ed  the  will  she  also 
signed  said  memorandam  of  agreement  and 
acknowle^^  the  same,  then  you  wUl  find 
for  the  proponent  that  said  contract  Bbonld 
be  probated  along  with  said  will. 

"Tenth.  If,  on  the  other  hand,  you  do  not 
believe  from  the  evidence  that  the  Instru- 
ment described  In  the  last  preceding  para- 
graph of  this  charge  Is  the  Instrument  refer- 
red to  by  Mrs.  Crow  In  item  14  of  the  will, 
and  herein  exhibited  In  evidence,  or  if  you 
do  not  believe  that  said  instrument  at  the 
time  Mrs.  Crow  signed  the  will  exhibited  In 
evidence  was  in  writing,  and  had  been  sign- 
ed by  all  the  parties  above  named,  except  Mrs. 
Crow,  then  you  will  find  for  the  contestants 
that  the  contract  shall  not  be  probated  as  a 
part  of  the  will." 

[I]  By  the  eleventh,  twelfth,  thlrteoitb, 
and  fourteenth  assignments  complaint  la 
made  that  the  court  erred  in  not  submitting 
certain  Issues  or  phases  of  these  Issues; 
but  tliese  can  in  no  event  be  sustained  be- 
cause the  mle  Is  that  such  an  error  Is  one 
of  omlssloD  only,  and  the  duty  devolves  upon 
the  Injured  party  to  request  appropriate  In- 
structions. 

[7, 1]  The  court's  charge  upon  undue  In- 
fluence Is  criticised  as  going  too  far  in  re- 
quiring such  influence  to  destroy  her  liberty 
or  free  agency  In  the  disposition  of  her  prop- 
erty. We  do  not  think  so ;  but,  If  It  does,  It 
follows  the  requested  charge  iNres«ited  by 
contestants  which  goea  quite  aa  f ar  In  that 
direction. 

[I]  Special  charge  No.  1,  wherein  the  jury 
were  Instructed  "that  ordinarily  less  mental 
capacity  is  required  to  enable  the  testatrix 
to  make  a  will  than  for  the  same  person  to 
make  a  contract,"  was  properly  refused  be- 
cause the  same  was  on  the  weight  of  the 
evidence.  It  may  or  may  not  require  less 
mental  capacity  to  make  a  will  than  a  con- 
tract, depending,  of  course,  upon  the  terms 
and  comprehensiveness  of  those  Instruments, 
the  amount  of  property  Involved  In  each, 
and  a  variety  of  other  supposable  drcum- 
stances. 

We  have  carefully  examined  every  assign- 
ment of  error  and  as  carefully  read  the  evi- 
dence relied  upon  by  contestants,  and  are  of 
the  opinion  the  case  was  properly  submitted, 
and  the  verdict  and  judgment  are  supported 
by  the  testimony.  All  assignments  are  over- 
ruled, and  the  jndgmoit  is  affirmed. 


BATJBR  V.  BOBCBTS. 

(Court  of  Civil  Appeals  of  Texas.    Bl  ^ao. 
May  80.  1912.    Beliearing  Deolsd 
June  19,  1912.) 

1.  JiTDGiairT  (I  829*)— FoanoH  Judouiit— 

COLLATEXAL  ATTACK. 

The  mle  that  a  judgment  reciting  service 
ot  process  od  defendant  cannot  be  collaterally 


attacked  does  not  apply  to  a  foreign  judgment, 
which  may  be  cotlaterally  attacked  for  any 
defect  showing  lack  of  Jurisdiction,  and  a  fed- 
eral court  judgment  is  in  such  a  sense  a  foreign 

judfoneot. 

[£>d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1610-1516;   Dec.  Dig.  |  829.*] 

2.  JirnovxNT  (S  490*)— Coluteral  Attack. 

Where  the  defect  in  the  service  of  process 
does  not  derpive  the  court  of  jurisdiction  and 
its  judgment  is  voidable  only,  the  judgment  can- 
not be  collaterally  attacked. 

lEd.  Note.— For  other  cases,  see  Judgment; 
Cent.  Dig.  Sf  926-928;  Dec.  Dig.  {  490.*] 

3.  CouBTs  (I  21*)— Jurisdiction— MAnniB  or 
Acquiring. 

Courts  acquire  jurisdiction  in  suits  in  pet^ 
sonam  by  personal  service  of  process,  but  in 
suits  in  rem  such  process  may  be  constructive, 
and  the  TOurt  may  acquire  jarlsdiction  to  de- 
termlDe  a  suit  in  rem,  though  defendant  has 
been  served  only  by  publication. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  SS  69-74,  129-133;  Dec  Dig.  {  21.*] 

4.  MoBTOAGXB  (I  883*)— FoBwiLosuBx  —  Suit 

IN  REH. 

A  suit  to  foreclose  a  mortgage  is  a  suit  in 

rent 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  1148;  Dec.  Dig.  |  383.*] 

6.  JUDOMKNT  <|  829*)— FOBEIOn  JubauEHTS— 
Collateral  Attack. 

Process  In  a  suit  in  a  federal  court  to  fore- 
close a  mortgage  was  not  served  on  defendant 
until  after  the  return  day.  A  motion  for  decree 
pro  confesBo  based  on  the  failure  of  defendant 
to  appear  or  file  an;  demurrer  or  answer  was 
heard  several  months  after  the  date  of  the  serv- 
ice. Subsequently  final  judgment  of  foreclosure 
was  entered.  Held,  that  the  judgment  was  not 
subject  to  collateral  attack  because  defendant 
could  have  answered  long  before  flie  taking  of 
the  judgment. 

LEid.  Note.— For  other  cases,  see  Judgment. 
Gent  Dig.  H  1610-1516;  Dea  Dig.  |  829>] 

Appeal  from  District  Court,  Taylor  Coun- 
ty ;  Thos.  L.  Blanton,  Judge. 

Action  between  E.  O.  Batjer  and  C.  W. 
Roberts.  From  a  Judgment  for  the  latter^ 
the  former  appeals.  Beveraed  and  rei^ered. 

Hardwlcfce  &  Hardwlcke,  of  AbUm^  for 
appellant  Saylee  A  Sayles  and  Klrby  & 
Davidson,  all  of  Abilene,  for  appellee. 

PETICOLAS,  G.  J.  This  suit  wa^  one  in 
trespass  to  try  tlUe  for  a  lot  in  the  city  of 
Abilene,  Tex.  It  appears  from  the  statement 
of  the  nature  and  result  of  the  suit,  made  by 
appellant,  and  which  Is  agreed  to  by  appel- 
lee, that  about  August  18,  1896,  Boberts  was 
the  owner  of  the  lot;  that,  joined  by  his 
wife,  be  executed  a  deed  of  trust  securing  a 
building  and  loan  association  In  the  pay- 
ment of  certain  indebtedness.  Thereafter 
said  building  and  loan  association  was 
thrown  into  the  hands  of  a  receiver  by  a  bill 
In  equity  filed  In  the  United  States  Circuit 
Court,  Western  District  of  Texas,  at  San 
Antonio.  In  January,  1897,  one  W.  C.  Ro- 
bards  was  appointed  receive-,  with  power  to 
take  possession  of  assets  and  prosecute  suits, 
etc.  He  qualified,  and  came  Into  possession 
of  the  Boberts  indebtedness.  Tlie  receiver 
filed  in  said  court  an  ancillary  I>I11  against 
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Roberts  and  wife  and  tbe  tnutea  In  the 
deed  of  trust,  asking  a  foredosare  of  tbe 
deed  of  tnist  lien  on  tbe  propert7  corerad. 
November  7,  1890,  tbe  ctecult  court,  mo- 
tion for  decree  pro  ctmteaao,  decreed  that  a 
enbpoEoia  had  been  duly  Issned  and  serred  on 
Roberts  and  his  wife,  tliat  Bergen,  the  tms- 
tee,  had  disclaimed;  that  no  appearance  had 
beoi  made  by  the  defendants,  nor  had  they 
filed  any  demurrer,  plea,  or  answer;  that 
plaintiff  had  had  an  order  duly  entered  tak- 
ing said  bill  pro  confesso  more  than  30  days 
prior  to  the  hearing  of  the  motion  for  the 
decree;  that  no  proceedings  had  been  taken 
by  the  defendants  or  either  of  them.  There- 
upon the  court  adjudged  that  said  bill  stand 
pro  confesso  against  Roberts  and  wife,  found 
the  indebtedness  against  Roberts,  the  mak- 
ing of  the  deed  of  trust,  the  lien  on  the 
property,  and  referred  the  same  to  the  mas- 
ter to  state  the  account  In  Bfay,  1900,  the 
bin  coming  on  again  to  be  hear^  In  a  de- 
cree reciting  service  on  Roberts  and  wife 
and  the  other  matters  which  had  been  mo- 
tioned, final  Judgment  was  ^tered  for  the 
debt,  foreclosure,  etc.,  and  W.  A.  Mlnter  was 
named  master  to  sell  the  property.  Novm- 
ber  26,  1901,  Mlnter  filed  his  report  of  sale, 
showing  that  on  October  1, 1901,  be  sold  the 
property  to  W.  O.  Robarda,  tbe  recover. 
The  report  was  confirmed  by  the  court  No- 
vember 26th,  and  said  Mlnter  directed  to 
convey  the  property  to  the  receiver,  which 
he  did  by  deed.  December  20,  1901,  writ  of 
assistance  was  issued,  Roberts  was  dispos- 
sessed, and  Bobards,  the  receiver,  put  in 
possession.  December  23,  1901,  the  court 
made  its  order  namliw  Mlnter  special  com- 
mlsBloncx  to  sell  the  property  fts  the  prop«^ 
ty  ot  said  assQclatlon.  Apsil  1,  1902,  Minter 
sold  the  property,  at  which  sale  tbe  appel- 
lant purchased  the  pioparty  In  cimtroveray, 
paying  9300  to  the  reoatver  tbsretor.  By 
anpplemoital  petition  the  plaintiff  in  this 
case  alleges  that  the  anbpoena  lasoed  out  of 
tbe  United  States  court  was  not  served  un- 
til after  its  return  day.  that  It  was  functus 
officio,  and  that  aald  court  never  at  any  time 
acquired  Jurisdiction.  The  case  was  sub- 
mitted on  special  Issues  and  resulted  In  a 
Judgment  in  the  court  below  for  Roberts. 

To  our  mind,  we  need  discuss  but  two 
points  which  are  raised  by  ttie  assignments. 

[1]  It  is  contttided  by  Uie  appellant  that 
this  Judgment  cannot  be  collaterally  attain- 
ed. The  ordinary  rale  with  ngaxH  to  do- 
mestic Judgmoits  which  recite  service  is 
that  they  cannot  be  collaterally  attadced 
for  lack  of  service.  There  is,  however,  an 
exception  to  this  rule  with  r^ard  to  for- 
eign Judgments,  which  may  be  collatmlly 
attacked  for  any  defect  showing  lack  of 
Jurisdiction.  The  cases  In  this  state  seem  to 
hold  that  fed«al  court  judgments  are  sus- 
ceptible to  such  an  atta<^.  because  they  are, 
in  a  sense,  for^gn  Judgments.  League  v. 
Scott,  ei  &  W.  622;  BaUway  v.  Barton,  24 


Ter,  Civ.  App.  122,  07  8.  W.  288;  Haxbr  v. 
Patteraon,  00  8.  W.  68. 

[2]  Bnt,  lUthough  this  Judgment  Is  sos* 
C8|>tlhle  of  collatnal  attacik,  it  reDulns  to 
be  seen  whether  or  not  the  defect  shown  li 
sndi  as  d4)rived  the  federal  court  of  juris- 
diction and  rmdered  its  Judgmoit  void ;  it 
being  apparent  that,  if  the  detect  hi  aOTice 
was  audi  as  that  tlie  Jndgmott  was  bnt 
voidable^  the  attack,  to  be  effective,  must 
have  been  made  by  apiieal  or  some  other 
form  of  direct  attadt 

[3]  Courts  acanire  potential  Jorisdictlon, 
or  the  power  to  liear  and  <tetermine  a  cause, 
in  two  ways:  In  suits  in  pttsonam  the  de- 
fendant is  brought  into  court  1^  personal 
service  of  process;  in  suits  In  rem  such  ino- 
cess  may  be  ccmstnictlve^  and  ttiere  doubt- 
less have  been  many  cases  suits  in  rem  In 
which,  althot^h  dtation  or  inocess  was  duly 
pnblidied,  the  defendant,  in  Caet, ,  new 
knew  of  such  suit  So  that  we  realise  that 
thoe  may  be  tlie  power  to  hear  and  deters 
mine  a  case  whea  it  is  in  rem,  althou^  as 
an  actual  matter  of  fact  the  defendant  has 
never  known  anything  of  the  case. 

[4]  We  have  no  donbt  that  this  anlt,  being 
one  for  a  fneclosure,  was,  at  least  to  the 
ezt«it  of  tike  n^eC  son^  tf  fiwedosora^  a 
suit  In  ran. 

In  the  case  of  Cooper  v.  B^nolds,  10 
WaU.  SOS,  19  L.  Ed.  931,  a  Judgment  in  a 
suit  in  rem  waa  held  valid  as  against  cd- 
lateral  attack,  even  though  there  had  beani 
no  service  of  process  upon  the  dtfoidant 

[6]  It  is  not  necessary,  however,  for  us  to 
make  so  broad  a  holding.  Undw  tbe  fedoal 
eqnlty  rules  it  is  provided  that  appearance 
day  shall  be  tbe  rule  day  to  which  tbe  sub- 
pcena  Is  returnable,  provided  he  (the  defend- 
ant) has  be^  served  with  process  20  days 
before  that  day ;  oth^wlse^  amwaraace  day 
shall  be  the  next  succeeding  rule  day  aocceed- 
ing  the  rule  day  when  the  process  is  return- 
able. In  this  Instance,  we  gather  that  the 
subposna  was  not  served  until  after  Its  re- 
turn day;  the  subpsna  Issued  on  March 
10th,  directing  appearance  on  or  before  tbe 
first  Monday  In  April ;  the  subpmna  was  ex- 
ecuted April  14th.  The  motion  for  decree 
pro  confesso  came  on  to  be  heard  in  Movon- 
ber.  BefoTlng  again  to  the  eqnlty  ml^  if, 
with  this  subpoana  retomable  the  first  Mon- 
day in  April,  service  had  beeai  had  before 
that  time,  bat  not  tbe  full  20  days  before 
that  time,  it  Is  apparent  that,  under  the 
rule,  an  ai^earance  on  the  succeeding  rule 
day  would  have  bem  required.  It  is  also 
apparent  that  a  Judgment  based  on  sudi  pro- 
cess would  not  have  been  susceptible  even  to 
direct  attack,  and  it  seems  to  us  that  it 
would  be  carrying  technicality  to  ttie  ex- 
treme limit  to  hold  that,  where  tlw  subpona 
was  actually  stored,  and  served  at  a  time 
wboi  the  defNidant  could  have  appeared, 
could  have  pleaded,  or  could  have  answered 
long  before  any  Judgment  was  taken  against 
him,  because  said  aubpouia  was  on  its  face 
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retainable  prior  to  tbe  time  it  was  serred. 
It  dlreeted  12ie  court  of  Jnrladictltm  to  such 
an  extmt  as  to  render  all  proceedings  had 
thereon  Told  and  aabject  to  collateral  attack. 

We  can  very  readily  see  tbat  It  may  be, 
bad  the  defmdant  In  that  case  aroealed 
from  each  jvdi^nent,  that  the  federal  appel- 
late court  might  have  held  said  eerTlce  In- 
saflleient  and  reversible  error;  bnt  we  do 
not  btilere  that  a  defect  snch  as  this,  when 
the  milt  was  In  rem,  when  the  dotendant,  In 
fftct,  had  notice,  and  when  he  had  ample  op- 
portnni^  to  have  appeared  In  said  caose  as- 
serting any  defense  which  he  bad,  when  be 
had  notice  or  knew  of  many  of  tbe  proceed- 
ings taken  In  said  cause,  wonld  render  such 
judgment  Told.  It  follows  therefore  that  the 
lower  court  erred  In  failing  to  Instruct  a 
Terdlct  fbr  the  purchaser  utder  said  Judg- 
ment 

For  the  reasons  Indicated,  the  case  will  be 
reversed  and  here  roidered  for  appelant 


CHILDBBS8  t.  TATEI.t 

(Court  <rf  GiTil  Apmals  of  'Evxaa.   Ft  Worth. 
Apzil  %  lOlSTBehMring  Denied 
May  U,  1912.) 

1.  WinraSSlS  (I  202*)— PWVILBOKD  COHHUKI- 

OATions— Attobnet  Actino  as  Scsiteneb. 
When  an  attorney  acts  merely  as  a  acrir- 
ener  in  writing  a  deed,  and  la  not  asked  for 
advice  as  to  any  legal  qnestioD  relating  thereto, 
oommanicationa  between  the  parties  at  tbe  time, 
or  mere  silence,  are  not  prlvUeged.  so  as  to  ex- 
dade  the  attorney's  tesdmoo;  thereto. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  iS  760,  767;  Dec.  Dig.  I  202.*] 

2.  Etidkncb  (I  220*)— Admissions— Selencb. 

In  an  action  to  recoTer  an  nndivided  one- 
sixth  of  a  tract  of  land,  claimed  to  have  been 
giTen  as  compensation  for  defendant's  sale  of  a 
contract  in  exchange  for  the  tract,  where  de- 
fendant admitted  the  execution  of  a  written 
statement  that  plaintiff  was  entitled  to  the  inter- 
est sued  for,  not  purporting  to  be  a  conveyance, 
but  recitative  merely  and  capable  of  explana- 
tion, tbe  fact  that  plaintiff,  when  employing 
an  attorney  to  write  a  dead  to  the  interest 
claimed,  said  said  nothing  about  his  having  such 
written  statement  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  771-78B ;  Dec.  Dig.  |  220.»] 

8.  EMdkkcb  (I  474*V-Opiitioii  Evidbncb— 
Mabui  Valux  or  Rhai.  Pbopebxt— Quau- 
ncATioirs. 

In  an  action  to  recover  an  interest  in  real 
property,  witnesses  who  had  lived  on  adjoining 
farms  from  10  to  25  years,  or  had  lived  upon 
the  tract  In  controversy  and  cultivated  it  for 
a  number  of  years,  and  who  Icnew  the  valne  of 
land  In  tbe  vicinity  and  about  what  land  sold 
fbr  in  the  neighborhood,  were  qualified  to  give 
an  f>pinion  as  to  the  market  value  of  the  tract 
(Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2196-2219;  Dec.  Dig.  |  474.*] 

4.  ArnAI,  AND  Bbbob  d  742*)— AssioniCBHTS 
OF  BBBOB-^Sxamoiira  or  ffiviDEnoB— Bitlx 

or  COUBT. 

Where  an  assignment  of  error  is  not  fol- 
lowed by  any  statement  of  the  proceeding,  or 
part  thereof  contained  in  tbe  record,  as  re- 

?uired  by  rule  31  for  Courts  of  Civil  Appeals 
142  S.  W.  ziii),  from  which  It  can  be  seen 
that  the  court  below  erred,  the  court  will  not 


search  the  ncorH  for  facts  to  support  die  as- 
signment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;  Dec.  Dig.  f  742.*] 

6.  JUDOUBNT  (I  744*)— DECRBEIITO  TrTLB  TO 

Defendant. 

In  an  action  to  recover  part  of  a  tract  of 
land,  where  the  defendant  admitted  that  plain- 
tiff was  entitled  to  an  interest  in  any  such  sum 
over  $4,000  as  he  could  sel}  the  land  for,  and 
where  uie  jury  found  tiiat  plaintiff  liad  no  In- 
terest  in  the  land,  a  judgment,  specifically  de- 
creeing that  plaintiff  ''has  no  interest  whatever 
in  the  land  herein  sued  for,"  and  decreeing  ti- 
tle to  defendant  and  quieting  audk  title,  was 
pwoett  precluding  no  right  of  plaintiff  under  tlie 
agreement  admitted  1^  defendant 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  1278-1281;  Dec.  Dig.  |  744.*] 

6.  Tbbspass  to  Tbt  Tttle  (I  41*)  —  Suxn- 

oiENCT  or  Evidence. 

Etvidenoe,  in  an  action  to  recover  a  part 
of  a  tract  of  land,  held  sufficient  to  sustain  a 
judgment  for  defendant, 

[Qd.  Note^Fbr  other  cases,  see  Trespaaa  to 
Try  Title,  Cent  Dig.  ||  02.  68;  Dec  Dig.  S 
41.*] 

Appeal  from  District  Court,  Parker  Coun- 
ty; D.  M.  Alexander,  Special  Judge. 

Action  by  J.  W.  Childress  against  W.  E. 
Tate.  Judgm^t  for  defendant,  and  plaln- 
tur  appeals.  Affirmed. 

Stennls  &  Wilson  and  H.  K  Moseley,  all 
of  Weatherford,  for  appellant  Preston 
Martin  and  Hood  ft  Shadle,  all  of  Weather- 
ford,  for  appellee. 

CONNER,  C.  J.  J.  W.  Childress  instituted 
this  suit  against  W.  E.  Tate,  to  recover  an 
undivided  one-sixth  Interest  In  a  small  tract 
of  land  In  Parker  county.  He  alleged  that 
he  gave  the  defendant  the  interest  sued  for 
to  "compensate  him  for  the  sale  of  a  certain 
crude  oil  burner  contract  in  exchange  for  the 
said  tract  of  land." 

The  defendant  answered,  among  other 
things,  that  the  plain  tiff  was  acting  as  the 
agent  of  one  Yeargln  in  the  sale  of  tbe  land, 
and  falsely  represented  Its  value  to  be  $6,- 
000 ;  that  the  same  was  well  improved  with 
good  fences,  good  houses,  and  had  an  or- 
chard thereon.  Tbe  defendant  further  all^ 
ed  that  In  fact  the  property  was  worth  less 
than  $4,000;  that  in  the  trade  the  defendant 
paid  Teargln  $2,400  in  cash,  assumed  notes 
against  the  land  in  tlie  sum  of  $1,600,  and 
gave  the  crude  oil  burner  contract,  of  the 
estimated  value  of  $2,000;  that  the  real  con- 
tract betwera  tbe  defendant  and  the  plaintiff 
was  that  be  (plaintiff)  was  to  have  one-balf 
of  the  amount  for  which  he  could  sell  the 
place  over  and  above  the  $4,000  paid  by  de- 
fendant; that  the  plaintiff  at  the  time  rep- 
resented that  he  had  a  purdiaser  for  the 
land  at  the  price  of  $6,000;  that  In  fact  he 
bad  never  sold  the  land,  and  had  never  at* 
tempted  to  sell  it 

The  Jury  returned  a  genraal  verdict  In 
£avor  of  the  defendant  uud  the  conrf s  judg- 
ment was  In  accordance  therewith. 
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[1, 2]  In  appellant's  flrat  aaaignment  of  er- 
Tor^  complaint  Is  made  of  tbe  acti(m  of  the 
conjrt  In  admitting  the  testimony  of  Preston 
Martin,  an  attorney  at  law,  to  the  ^ect  that 
when  he  (the  plaintiff)  first  came  to  his  of- 
fice to  get  him  to  write  a  deed  to  the  one- 
sixth  interest  in  controversy  nothing  was 
said  about  plaintiff  hsTlng  the  written  state- 
ment* signed  by  the  defoidant  and  produced 
npon  the  trial,  which  recites  that  he  (the 
plaintiff)  was  entitled  to  a  one-sixth  inter^t 
In  the 'land.  We  find  no  error  In  this  action 
of  the  court  Appellant's  statement  under 
the  assignment  falls  to  disclose  that  Mr. 
Martin's  advice  was  solicited  as  to  any  le- 
gal question  relating  to  the  transaction. 
For  aught  that  appears,  Mr.  Martin  was  act- 
ing merely  as  a  scrivener;  and  hence,  com- 
munications between  the  parties  at  the  time, 
or  mere  silence,  on  a  given  subject  was  not 
privilGged.  See  Stallings  v.  HuUum,  79  Tex. 
421,  15  S.  W.  677.  Moreover,  we  fail  to  see 
the  materiality  of  the  complaint.  The  de- 
fendant admitted  the  execution  of  tbe  state- 
ment, but  denied  that  the  effect  sought  was 
Intended.  The  instmhient  did  not  purport  to 
be  a  conveyance  nor  contractual,  but  was 
recitative  merely  and  susceptible  of  contra- 
diction or  explanation. 

[3]  In  appellant's  second,  third,  fourth, 
fifth,  sixth,  and  sevwth  assignments,  which 
are  grouped,  complaint  Is  made  of  the  In- 
troduction of  the  testimony  of  certain  wit- 
nesses, relating  to  the  market  value  of  the 
tract  of  land  Involved,  on  the  ground  that 
the  witnesses  had  not  properly  qualified. 
The  witnesses  referred  to  testified.  In  sub- 
stance, either  that  they  had  lived  on  adjoin- 
ing farms  from  10  to  25  years,  or  had  lived 
upon  the  place  and  cultivated  it  for  a  num- 
ber of  years,  end  knew  the  value  of  land  In 
the  vicinity,  and  knew  about  what  land  sold 
for  in  the  neighborhood,  and  on  the  whole 
we  think  manifested  such  familiarity  with 
the  land,  with  its  improvements,  with  the 
character  of  the  orchard  thereon,  and  with 
other  particulars,  as  to  at  least  authorize 
the  Introduction  of  the  testimony  aud  to  ex- 
press their  opinion  of  values.  S.  A.  &  A.  P. 
By.  Co.  V.  Ruby,  80  Tex.  172,  15  S.  W.  1040. 

[4]  In  appellant's  eighth  assignment,  ob- 
jection Is  made  to  the  second  section  of 
the  court's  charge,  on  tbe  ground  that  It  aa- 
thorlzed  a  verdict  for  the  defendant,  In  event 
the  Jury  found  In  his  favor  on  the  Issue  of 
fraudulent  representations  as  to  the  value 
of  tbe  land,  regardless  of  whether  the  de- 
fendant was  "injured  thereby."  The  assign- 
ment, howev»,  is  followed  only  by  abstract 
propositions,  without  any  statement  what- 
ever of  any  evidence  on  the  subject  and 
without  reference  to  any  part  of  the  record, 
or  to  any  previous  statement  in  the  brief, 
that  will  enable  us  to  see  that  injury  re- 
sulted from  the  omission  complained  of  in 
the  charge.  Rule  81  (142  S.  W,  xiU)  pre- 
scribed for  the  government  of  this  court 
Bpeciflcally  requires  that  In  briefing  each 


proposition  shall  be  subjoined  "by  a  brief 
statement,  In  substance  of  such  proceedings, 
or  part  thereof,  contained  In  the  record  as 
will  be  necessary  and  snfflclent  to  explain 
and  support  the  proposiUon.  with  a  rettx- 
ence  to  th»  pages  of  the  record.  This  state- 
ment must  be  made  faithfully  In  reference 
to  the  whole  of  tiiat  which  la  in  the  record 
having  a  bearing  npon  said  proposition,  np- 
on tbe  professional  refiponsibility  of  the 
counsel  who  makes  It,  and  without  intermix- 
ing It  with  arguments,  reasons,  conclusioua, 
or  inferences."  While  the  rule  further  pro- 
vides that  In  making  such  statements  It 
shall  be  nether  necessary  nor  proper  to  re- 
peat what  has  already  been  presented  In  tbe 
general  preliminary  statement  required  by 
a  preceding  rule,  it  being  sufficient  in  such 
cases  to  refer  to  such  preliminary  statement 
by  the  page  or  pages  of  the  brief  on  which 
the  particular  matter  la  found,  in  the  In- 
stance before  us,  as  stated,  no  statement  of 
or  reference  to  evidence  or  to  any  preced- 
ing statement  Is  made;  and.  ev^  If  we 
look  to  the  preliminary  statement  without 
being  referred  thereto,  we  find  no  evldoice 
from  which  it  can  be  said  that  the  court 
erred  In  the  irartlcular  specified.  It  may  be 
that  the  testimony,  without  dispute,  stiowed 
the  discrepancy  In  the  value  of  the  land  as 
represented,  and  as  it  actually  existed,  to 
be  so  great  as  that  the  court  was  authorized 
to  assume  that  tbe  defendant  was  Injured,  in 
event  the  Jury  should  find  that  the  plain- 
tiff had  made  the  false  representations  at 
alleged.  At  all  evrata,  under  tbe  rules,  we 
are  not  required  to  search  tbe  record  for 
the  facts  to  support  appellant's  propositluo. 
Whlsenant  v.  Schawe,  141  S.  W.  14Q. 

AK>eI]ant's  ninth,  tenth,  and  eleveoth  as- 
signments of  error  also  criticise  the  court's 
charge;  but  these  assignments  are  subject 
to  the  same  objections  we  have  made  above 
in  the  disposition  of  the  eighth  assignment 
and  they  will  therefore  be  overmled  for  tbe 
reason  stated. 

[C]  In  the  twelfth  assignment  the  Judg- 
ment is  criticised,  for  the  reason  that  it  spe- 
cifically decree  that  the  plaintiff  "has  no  to- 
terest  whatever  in  the  land  herein  aned  for," 
and  that  "the  title  to  the  same  is  in  and 
is  hereby  decreed  to  be  in  the  defendant 
and  that  the  defendaut's  rights,  title,  and 
possession  to  the  same  be,  and  the  same  is 
herein,  quieted."  We  see  nothing  In  this, 
however,  prejudicial  to  appellant  Unda 
the  issue  submitted,  the  Jury  found  that 
plaintiff  did  not  have,  as  be  alleged,  any  in- 
terest In  the  land;  and  If,  in  this  respect 
the  verdict  Is  supported  by  the  evidence 
and  of  this  we  have  no  doubt  It  necessari- 
ly follows  that  the  Judgment  should  be  tat 
the  defendant  for  the  entire  interest  wbldi. 
In  legal  effect  amounts  to  the  same  as  tbe 
specific  declarations  made  in  the  Judgmoit 
The  fact  that  the  defendant  both  in  his  an- 
swer and  in  his  testimony,  admitted  that 
the  plaintiff  was  entitled  to  an  interest  In 
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fluch  8Dm  over  ¥4,000  as  plaintiff  oould  sell 
tbe  land  for  In  no  wise  alters  the  case.  If 
that  was  the  contract  between  tbe  parties, 
and  the  Jury  evidently  adopted  this  theory 
of  the  controversy,  the  plaintiff  did  not  have 
and  never  had  any  Inter^t  In  the  land.  The 
only  right  and  Interest  that  he  had  or  has 
was  to  exercise  the  privilege  given  him  by 
the  agreement  on  the  iwct  of  tbe  defendant 
to  give  him  one-half  of  what  the  place  could 
be  sold  for  over  $4,000;  and  nothing  in  tbe 
Judgment  precludes  an  exercise  of  this  right 

[I]  The  only  remaining  assignment  Is  one 
attacking  the  verdict  of  the  Jury  as  "con- 
trary to  the  law  and  not  supported  by  the 
evidoice,"  the  principal  Insistence  being  that 
the  written  instmment,  hereinbefore  referred 
to  executed  by  the  defendant  conclusively 
shows  that  the  plaintiff  had  an  Interest  in  the 
land;  but,  as  before  stated,  tbe  writing  was 
not  a  conveyance,  but  a  mere  recitation  that 
went  before  the  Jury,  together  with  all  of 
the  other  evidence,  on  the  issue  of  whether 
the  contract  was  as  asserted  by  plaintiff,  or 
as  asserted  by  the  defendant ;  and  while,  of 
course,  appellant's  testimony  supported  his 
theory  of  the  case,  that  of  the  defendant 
was  amply  sufficient  to  support  the  verdict 
and  Judgment 

All  assignment  of  error  are  accordingly 
overruled,  and  the  Judgment  Is  affirmed. 


SOUTHBBN  NAT.  INS.  CO.  07  AUSTIN  T. 
BARB. 

<Gourt  of  CHvil  Appeals  of  Texa».  Austin. 

May  15,  1912.) 

1.  XnSUBANCB  (i  310*)— AVOIDANCB  or  Poi^ 
ICT  — ADDinOSAL  iNBTTBAnCE  —  EfiTSCT  ON 

Potior, 

A  provision  of  a  fire  policy  that  It  sboald 
be  void  if  iasbred  procure  any  other  contract 
of  iDsaronce  on  the  property  covered  by  the 
policy  did  not  Ipso  facto  make  the  policy  void 
by  the  insuance  of  a  second  policy  In  another 
company,  since  the  company  had  a  Tigbt  to 
waive  the  provision  and  continue  the  policy. 

[Bd.  Note. — For  other  cases,  see  Insurance, 
Cant.  Dig.  {  708;   Dec.  Dig.  f  Uli)*] 

2.  WoBDS  AMD  Phrasis— "Tom." 

The  term  "void"  is  an  Indefinite  expres- 
sion, haviofir  Qo  fixed  meaninK.  what  is  "voida- 
able  often  being  called  "void,"  it  being  a  com- 
mon practice  of  Legislatures  and  courts  to  use 
the  words  interchangeably,  where  the  distinc- 
tion  is  not  material  in  the  particular  case;  bnt 
strictly  the  word  'Void"  meana  "of  no  legal 
force  or  effect  whatever,  null  and  incapable  of 
confirmation  or  ratification,"  and  where  it  Is 
used  to  secure  a  right  or  confer  a  benefit  oa 
property  It  will,  as  a  mle,  be  held  to  have 
•nu  meaning,  bat  if  used  respecting  the  rights 
of  Individuals  capable  of  protecting  themselves 
it  will  often  be  held  to  mean  only  "voidable" 
(qnoting  and  adopting  tbe  definition  in  8  Words 
and  Phrases,  p.  7334.) 

8.  Insdrancb  (I  604*)— AHomra  Bscotiba- 
blk~Otheb  Insurancb. 

A  Sre  policy  provided  that  the  entire  pol- 
icy  should  be  void  if  insured  procured  sny 
other  iasuianoe  on  tbe  property  covered  by  tbe 
policy.   A  snbsequent  policy,  issued  by  defend- 


'  ant  covering  tbe  same  property,  provided  that 
defendant  should  not  be  liable  for  a  greater 

ftroportion  of  any  loss  tiian  the  amount  hereby 
nsured  "shall  bear  to  the  whole  insurance, 
whether  valid  or  not,  coverine  tbe  property." 
Held  that,  Irrespective  of  whether  the  first  pol- 
icy became  absmutely  void  or  only  voidable  up- 
on the  issuance  of  the  second  policy  without 
the  first  company's  consent.  It  should  be  con- 
sidered as  Insurance  in  detenninins  defendant's 
liability  under  tbe  provlaion  making  It  liable 
for  no  greater  amount  than  Its  policy  bore  to 
the  whole  amount  of  the  Insurance. 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1285-1290;  Dec  Dig.  «  504.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Oeo.  Calhoun,  Judge. 

Action  by  Mrs.  W.  B.  Barr  against  the 
Southern  National  Insurance  Company 
Austin.   From  a  Judgment  for  plaintiff,  de- 
fendant appeals.   Beversed  and  rendered. 

Geo.  S.  Wright,  of  Dallas,  and  W.  P.  Al- 
len, of  Austin,  for  appellant  Flset  &  Mc- 
Clendon,  of  Austin,  for  appellee. 

BICE,  X  Appellee  bronfl^t  this  suit 
against  aK>eUant  to  recover  the  sum  of 
$6S7J20,  claimed  as  a  balance  due  her  on  a 
policy  of  insurance  In  tbe  sum  of  91,000,  is- 
sued it  covering  hw  reeldence,  which  bad 
been  partially  destroyed  by  fire. 

Appellant  answered  by  genital  doilal,  and 
specially  that  at  tbe  time  of  the  fire  there 
was  on  the  properly  93,800  Insurance  in  the 
Boyal  Exchange  Assurance  Cominny,  which, 
under  tbe  terms  of  defendant's  policy,  should 
contribute  to  the  loss ; '  that  defendant's  propor- 
tion of  the  loss  and  damage  to  the  property 
was  $312.80,  which  snm  had  been  paid  by  it 
in  full  settlement  of  plaintiff's  claim. 

By  snpplemental  petition,  plaintiff  rolled 
that  the  Boyal  Exchange  Assurance  Com- 
pany's poller  iHnvIded  for  forf^ture,  If  oth- 
er insnrance  was  secured  by  plaintiff;  that 
the  securing  of  tbe  defendant's  policy  avoid- 
ed the  Boyal  policy;  and  that  such  void  pol- 
icy was  not  insorance^  within  the  meaning  of 
the  pro  rata  clause  of  defendant's  policy. 

It  appeared  fi^om  the  evidence  that  appel- 
lee, on  February  7,  1008,  took  out  a  policy  of 
Insurance  on  her  residence  In  the  Boyal  Ex-, 
change  Assurance  Company  of  Ixmdon,  Eng- 
land, for  the  sum  of  $3,850,  which  expired 
February  7,  1911.  This  policy  contained  tbe 
following  provision :  "This  entire  policy, 
unless  otherwise  provided  by  agreemoit  in- 
dorsed hereon  or  added  hereto,  shall  be 
void  If  the  insured  now  or  shall  ber^fter 
make  or  procure  any  other  contract  of  in- 
surance whether  valid  or  not,  on  the  proper- 
ty or  any  portion  thereof  covered,  la  whole 
or  in  part  by  this  policy." 

On  June  9,  1909,  appellee  took  out  a  pol- 
icy of  Insurance  in  the  Southern  National 
Insurance  Company,  appellant  for  $1,000, 
covering  the  same  building  for  a  period  of 
one  year  from  date  of  issuance:    Tbe  fire 
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occurred  February  19,  1910,  resultlog  In  a 
partial  loss  of  said  btiUdliig,  estimated  at 
$1,617.09.  The  second  poller  contained, 
among  other  proTlsionSt  the  following: 
"This  company  shall  not  be  liable  under  this 
policy  for  a  greater  proportion  of  any  loss 
on  the  described  property  •  *  *  than 
the  amount  hereby  insured  shall  bear  to  the 
whole  Insurance,  whether  valid  or  not, 
•  •  •  covering  such  property."  Appellee 
did  not  obtain  or  procure  the  consent  of  the 
Royal  Exchange  Assurance  Company  for  this 
additional  insurance;  nor  was  any  such  con- 
sent entered  upon  such  policy  when  the  sec- 
ond policy  .was  taken  out;  nor,  indeed.  Is 
It  claimed  that  she  did  obtain  such  consent, 
but  it  is  conceded  that  said  company  was 
not  even  apprised  thereof  till  after  the  Are. 
Subsequent  to  the  loss  and  prior  to  the  in- 
stitution of  this  suit,  appellant  paid  to  Mrs. 
Barr,  appellee  herein,  the  sum  of  $312.80, 
being  in  full,  as  It  claimed,  of  the  amount 
due  her  under  its  policy,  contending  that  the 
clause  in  Its  policy,  above  quoted,  only  ren- 
dered it  liable  for  said  amount,  whldi  was 
Its  proportionate  share  of  said  loss. 

The  court  instructed  the  jury,  In  effect, 
tlut  on  account  of  the  taking  out  of  the  sec- 
ond policy,  without  the  consent  of  the  first 
company,  that  the  policy  in  said  Royal  Ex- 
change Company  eo  Instantl  became  void 
under  its  terms  and  conditions,  and  consti- 
tuted no  insurance  upon  the  premises  of 
plaintiff  described  therein,  and  ceased  to 
affect  the  question  of  the  liability  of  the  first 
company  under  the  claim  for  proportionate 
payment,  and  refused  a  peremptory  Instruc- 
tion In  behalf  of  appellant  There  was  a 
verdict  and  Ju^tement  in  favor  of  appellee 
for  the  amount  sued  for,  and  appellant  has 
prosecuted  this  appeal,  assigning  the  action 
of  the  conrt  in  both  respects  as  error. 

[1]  It  seems  that  formerly,  where  insur- 
ance policies  contained  a  proriaion  limiting 
the  Insurer's  liability  to  a  promrtionate  part 
of  the  loss,  based  upon  the  '*whole  amount 
MuureO,*'  that  the  courts  h^d  that  tbe 
"loAoIe  amount  4n$vtt^  unbraced  only  sub- 
sisting valid  policies  at  the  time  <tf  the  loss. 
See  Hand  t.  Insurance  Ga,  67  N.  T.  41; 
Forbusta  Insurance  Ocl.  4  Gray  (Mass.) 
337;  Hygum  t.  Insurance  Oo.t  11  Iowa,  21. 
Sliwe  tiien,  taowerer.  doubtless  for  the  pur- 
pose of  i^otecting  themselves  against  the 
necessity  at  contesting  with  the  assured  any 
question  of  the  validity  or  Invalidity  of  oth- 
er existing  poUcies,  a  provision  limiting  the 
liability  to  no  greater  proportion  of  the  loss 
than  the  sum  insured  bears  to  the  whole  in- 
surance, whether  valid  or  not,  was  inserted 
in  tbe  policies,  which  provision  has  been  held 
to  be  reasonable.  We  do  not  believe  that 
the  first  policy,  under  Its  provisions,  became 
absolutely  null  and  void,  ipso  facto,  by  rea- 
son of  the  Issuance  of  the  second  policy, 
but  are  Inclined  to  the  opinion  that  such 
second  policy  was,  by  reason  tliereof,  void- 


able only  since,  notwithstanding  the  haxven- 
Ing  of  this  contingency,  said  company  liad 
the  right  to  waive  said  provision  and  contin- 
ue said  policy  in  force.  It  is  said  in  19  Cyc. 
p.  746,  on  the  subject  of  additional  insur- 
ance, that  "upon  the  assumption  that  the  as- 
sured wUl  be  less  careful  to  protect  his  prop- 
erty from  loss  In  proportion  as  tbe  amount 
of  his  insurance  Is  Increased  a  usual  stipu- 
lation of  the  policy  Is  one  that  the  contract 
shall  be  vitiated  if  addititmal  insurance  shall 
be  procured  on  the  property,  without  the  in- 
surer's consent  Such  provision  is  valid  and 
reasonable.  There  Is  a  strange  conflict  of 
opinion  as  to  whether  the  policy  becomes 
void  ipso  facto,  or  whether  the  doing  of  tbe 
prohibited  act  renders  the  policy  only  void- 
able at  tbe  Instance  of  the  insurer.  A  number 
of  courts  give  a  literal  effect  to  the  stipula- 
tion, and  avoidance  Immediately  results.  Oth- 
er courts  assert  that  the  provision  is  inserted 
for  the  benefit  of  the  company  and  may  be 
waived  by  It,  as  any  other  provision  intend- 
ed for  its  benefit;  and  hence  the  policy  is 
voidable  only." 

[I]  "The  term  'void'  Is  equivocal.  It  may 
Import  absolutely  null,  or  merely  voidable 
It  is  an  Indefinite  expression  that  has  no  fix- 
ed meaning,  and  what  is  only  Voidable  la 
often  called  'void.'  It  Is  a  common  prac- 
tice of  Legislatures  and  courts  to  use  the 
words  'void'  and  "voidable*  interchangeably, 
where  the  distinction  between  them  Is  not 
material  to  the  question  or  case  under  con- 
sideration. 

"  'Void*  has  with  lexlci^rapbers  a  well- 
defined  meaning  as  of  no  legal  force  or  ^ect 
whatsoever,  or  null  and  incapable  of  con- 
firmation or  rattflcatlon.  But  It  Is  smne- 
tlmea  and  not  infrequently  used  in  enact- 
ments, in  opinions,  in  «mtracts,  and  In  ar- 
guments In  tbe  sense  of  voidable;  Qiat  is 
capable  of  being  avoided.  The  word  *Told,' 
when  used  in  any  of  these  Instruments,  will 
therefore  be  construed  in  tlie  one  sous  or 
the  other  as  shaU  best  effectuate  the  Intent 
in  Its  usc^  which  will  be  detotmined  from 
the  whole  language  of  the  instrument  and 
the  manifest  purpose  It  was  framed  to  ac- 
complish. 

"Where  the  word  *vold'  is  used  to  secme  a 

right  or  to  confer  a  benefit  on  tbe  property, 
it  wlU,  as  a  rul^  be  held  to  mean  null  and 
Incapable  of  confirmation;  hxit,  if  used  re* 
spectlng  the  rights  of  indivldufds  capable  of 
protecting  themselves,  It  will  often  be  hdd 
to  mean  voidable  only." 

The  above  extracts  are  from  cases  collat- 
ed in  volume  8,  Words  and  Phrases,  p.  7334. 
To  the  same  effect  Is  the  text  in  29  Ameri- 
can &  Eng.  Bncy.  Law,  p.  1068.  So  that.  If 
the  clause  In  the  first  policy  be  givon  tbe 
construction  justified  by  the  above  antbori- 
ties  (which  accords  with  our  belief),  then 
the  fact  that  additional  insurance  was  taken 
out  by  Mrs.  Barr,  without  the  consent  of  the 
Boyal  Sxchange  Assurance  Company,  did  not 
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render  said  policy  void  Ipso  facto,  bat  mere- 
ly voidable  at  the  election  of  said  company. 
In  which  erent  It  cannot  be  questioned  bnt 
that  appellanfa  contention  Is  correct  that 
said  first  policy  mnst  be  considered  as  sub- 
sisting, outstanding  Insurance  at  the  time  of 
the  fire;  and  therefore  It  was  not  liable  for 
a  greater  proportion  of  said  loss  than  its 
policy  bore  to  the  whole  amount  of  such  ex- 
isting Insurance,  notwithstanding  It  Is  sub- 
ject to  be  defeated  by  the  taking  out  of 
such  second  policy,  for  which  reason  the 
judgment  rendered  was  not  authorized. 

[1]  Bat  we  do  not  place  this  decision 
wholly  apoD  this  ground:  for  we  think,  ir- 
respective of  the  fact  whether  or  not  said 
first  policy  became  Ipso  facto  yGIA  upon  the 
taking  out  of  the  second  policy  without  the 
consent  of  the  first  company,  that  It  should 
be  considered  as  Insarance  in  estimating  ap- 
p^ant'B  liability  under  the  clause  contained 
in  ItB  contract,  which  was  that  It  was  liable 
for  no  greater  amount.  In  the  eveat  of  loss, 
than  Its  policy  bore  to  the  whole  amount  of 
tlie  Insurance,  whether  Talld  or  not.  See 
Wilson  T.  Mtm  Ins.  Co.,  12  Tex.  Clr.  App. 
612,  33  S.  W.  1086;  Nat  Union  iBfi.  Oo.  T. 
Dorroh,  188  S.  W.  477 ;  Casslty  r.  Insurance 
Ass'n,  65  Bflas.  49,  S  South.  138;  Gaudy  v. 
Orient  Ins.  Co.,  62  8.  C.  224,  29  S.  E.  658; 
Rlckerson  v.  German  American  Ins.  Ck>.,  6 
App.  DlT.  660,  89  N.  T.  Supp.  647;  Liver- 
pool, L.  A  G.  Ins.  Co.  T.  Verdler,  36  Mich. 
395;  Hartford  Fire  Ins.  Co.  v.  Peterson, 
209  lU.  112,  70  N.  E.  757;  Webb  v.  Con- 
cordia Fire  Ins.  Co.,  107  Mich.  144,  132  N. 
W.  523 ;  Cooley's  Briefs  on  the  Law  of  In- 
surance, voL  4,  p.  3101. 

In  Wilson  V.  XtuA  Ins.  Go.,  supra,  Mr. 
Justice  CoUard  held,  as  shown  by  the  sylla- 
bus, that  "a  policy  providing  that  It  should 
be  void  If  the  Insured  had  or  should  there- 
after procure  'any  other  InBurance,  whether 
valid  or  not,'  was  voided  by  afterwards  pro- 
caring  another  policy,  which  by  reason  of 
a  similar  clause  therein,  was  Toid  and  never 
attached." 

In  Insurance  Oo.  v.  Dorroh,  supra,  the 
Texarkana  court  held,  In  construing  a  policy 
declaring  a  forfeiture  In  the  event  of  addi- 
tional Insurance,  whether  valid  or  not:  "The 
condition  'whether  valid  or  not'  Includes  an 
Invalid  or  void  policy,  and  Is  enforceable—" 
citing  the  Wilson  Case  with  approval. 

These  cases  are  authority,  we  think,  in 
this  state  for  the  contention  that  a  clause, 
"Insurance,  whether  valid  or  not,"  Includes 
a  Toid  policy,  or  a  policy  In  the  same  atti- 
tude u  the  Boyal  policy  In  this  case.  But 
cases  hare  gone  to  Judgment  in  other  Juris- 
dictions where  the  exact  point  in  question 
here  presented  has  been  discussed  and  de- 
termined In  favor  of  appellant's  contention. 
In  Casslty  v.  Insurance  Co.,  supra,  the  Su- 
preme Court  of  Mississippi,  passed  upon  the 
following  provlBton  In  a  policy  of  Insurance, 
to  wit:  "The  Insured  shall  not  recover  any 
greater  proportion  of  the  loss  than  the 


amount  hereby  Insured  bears  to  the  whole 
sum  insured  on  said  property  •  *  • 
without  reference  to  the  solvoicy  or  liability 
of  other  Insurers."  At  the  time  of  taking 
out  of  the  New  Orleans  Insurance  Compa- 
ny's policy,  assured  bad  another  policy  In 
the  home  company,  which  provided  for  a 
forfeiture  if  other  insurance  be  taken  out 
The  assured  claimed  that  the  home  policy 
was  void  from  the  Inception  of  the  policy 
sued  on,  and  did  not  constltnte  insurance, 
within  the  meaning  of  the  contribution 
clause,  above  quoted,  which  is  the  same  con- 
tention as  is  urged  In  the  case  at  bar.  The 
court,  in  passing  upon  this  question,  said: 
"In  the  absence  of  a  stipulation  of  this 
character,  the  assured  might  recover  from 
any  one  of  a  number  of  insurers  the  whole 
loss  sustained  -by  him,  leaving  the  party 
from  whom  full  recovery  had  been  had  re- 
course on  the  other  Insurers  for  contribution 
of  the  loss  paid.  Under  such  circumstances, 
it  would  devolve  upon  the  company  seeking 
contribution  to  establish  the  validity  of  the 
several  contracts  of  insurance;  and  it  would 
bear  its  proportion  of  the  loss  arising  from 
the  Insolvency  of  one  or  more  of  Its  colnsur- 
ers.  To  obviate  this  Inconvenience  and  haz- 
ard, the  clause  under  consideration  Is  In- 
serted in  the  policy.  It  casts  upon  the  as- 
sured, not  only  the  loss  which  may  arise 
from  insolvency  of  any  company  insurer, 
bnt  also  the  obligation  of  looking  to  such 
other  insurers  for  a  proportionate  part  of 
the  loss,  regardless  of  the  liability  of  such 
insurer  upon  Its  policy.  We  cannot  distin- 
guish between  a  policy  of  Insurance  on 
which  there  is  "no  liability  of  the  Insurer' 
and  an  'invalid  policy.'  We  cannot  yield 
our  assent  to  this  construction  [assured's 
construction]  of  the  contract.  We  cannot 
In  applying  the  rule  which  constraes  the  In- 
strumrat  most  strongly  against  the  Insurer, 
close  our  eyeg  to  the  manifest  purpose  of 
the  clause  and  so  refine  upon  lanffuaffe  as 
to  defeat  the  object  sought  to  he  accom- 
plished." 

In  Gandy  t.  Insurance  Company,  supra,  a 
question  similar  to  the  one  under  considera- 
tion was  determined  In  accordance  with  ap- 
pellant's contention.  There  a  policy  In  the 
home  company  was  Issued  prior  to  the  Ori- 
ent policy,  and  contained  a  provision  making 
it  void  If  other  insurance  was  secured.  It 
was  daimed  that  the  home  policy  was  void 
from  the  inception  of  the  Orient  policy,  and 
therefore  was  not  within  the  condition  "oth- 
er Insurance,  valid  or  not,"  In  the  contribu- 
tion dause  of  tSe  Orient  policy;  but  the 
court  held  that  regardless  of  the  question 
as  to  whether  the  home  policy  was  void  or 
voidable.  It  was  insurance,  within  the  condi- 
tion of  the  contribution  clause. 

In  the  recent  case  of  Webb  t.  Concordia 
Fire  Ins.  Co.,  supra,  by  the  Supreme  Court 
of  Michigan,  the  facts  were  as  follows:  The 
Insured  secured  a  policy  in  the  Mutual  Com- 
pany October  ^  1903.   This  poller  provided 
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for  iti  forfritore  If  oOier  Insnrance  wer*  se- 
cured. Later  anothor  poll<7  lued  upon  was 
aecnred.  The  last  companr  had  notice  of 
the  first  poUcy;  but  the  first  company  had 
no  notice  of  the  last  policy.  The  last  poll- 
cy  contained  a  clause:  "This  company  shall 
not  be  liable  for  a  greater  proportion  of  any 
loss  than  the  amount  her^y  Insured  bears 
.to  the  whole  insurance  whether  valid  or 
not"  The  defendant  company  settled  with 
the  assnred  and  paid  him  Its  proportion  of 
the  loss;  both  parties  assuming  that  the 
Mntoal  Company  would  pay  Its  proportion. 
The  Mutual  Company  refused  to  pay  any 
part  of  the  loss,  on  the  ground  that  the  ad* 
dltlonal  insurance,  procured  without  notice 
to  It*  avoided  its  policy.  Assured  thereupon 
instituted  suit  to  cancel  tlw  settlement  with 
defendant  and  recorw  the  tuilance  of  the  in- 
surance. The  assnred  secured  Judgment  in 
the  lower  court.  The  court  reversing  the 
Judgment  said:  "The  single  question  pre- 
sented for  our  determination  is:  Does  the 
pro  rata  clause  apply  to  a  case  where  the 
prior  policy  becomes  void  ipso  facto  upon 
the  issuance  of  the  subsequent  policy  ? 
Oonnsel  for  the  defendant  contend  that  the 
phrase  'whether  valid  or  not'  was  Inserted 
in  the  policy  to  cover  Jnst  sncfa  a  otse  as 
tbis;  that  manifestly  the  pro  rata  clause 
can  have  no  effect  and  cannot  become  oper- 
ative until  there  has  been  a  loss,  and  that 
lose  ascertained.  Therefore,  whether  a  poll- 
cy  has  been  forfeited  and  Is  invalid  at  the 
time  of  the  loss,  or  whether  It  Is  still  in 
force,  makes  absolutely  no  difference  under 
the  wording  of  the  policy.  The  contention 
of  complainant  was  that,  'by  reason  of  the 
taking  of  the  policy  in  the  defendant,  the 
first  policy  became  wholly  void;  that  the 
fact  that  the  clabn  was  made  under  the 
first  policy  would  not  annul  the  second  poli- 
cy; *  *  *  that  the  first  policy  became 
void  upon  the  day  of  the  Issuance  of  the 
new  policy  In  defendant  company;  that  it 
became  void  for  all  purposes,  not  only  for 
the  purpose  of  avoiding  liability  upon  that 
policy,  but  It  was  so  void  that  there  was  no 
policy  In  existence  after  that  date  for  any 
purpose  whatever,  except  the  policy  of  the 
defendant;  aud  that  the  defendant  was  the 
sole  Insurer  of  the  property  at  the  time  of 
the  loss  and  was  liable  for  the  fuH  loss  of 
the  property  covered  by  tbelr  policy." 

After  so  stating  the  contentions  of  each 
party,  the  court,  proceeding,  said :  "We 
think  It  was  the  legislative  purpose  In  re- 
quiring this  provision  In  the  statutory  policy 
that  all  policies  in  existence  at  the  time  of 
the  loss  should  be  taken  into  account,  whetlb 


er  void  or  valid.  In  the  Todlw  Oaas^  Chief 
Justice  Cooley  said:  13ie  plaintiff  In  error 
required  the  Insured  to  attpnlate  In  their 
policy  that  In  adjusting  a  loss  other  exist- 
ing polidea  should  he  taken  into  account 
even  tliongh  forfeited,  the  pl^  purpose  be- 
ing to  iffotect  the  company  i^alnst  the  ne- 
cessity of  contesting  with  the  assured  any 
question  of  the  validity  or  invalidity  of  ex- 
isting policies,  and  this  was  a  competeit 
provision  and  not  unreasonable.*  In  Donogfa 
V.  Insurance  Co.,  104  Mich.  603.  62  N.  W. 
721,  Justice  Montgomery  said:  'Plaintiff  am- 
tends  that,  huasmudi  as  the  policy  attonpted 
to  be  taken  out  in  the  Liverpool.  London  ft 
Globe  Insurance  Company  contained  a  clause 
like  that  relied  upon  by  the  defendant,  sndL 
policy  was  void  and  did  not  opra-ate  to  fo^ 
felt  the  first  policy,  thexe  is  authority  to 
sustain  this  contention  of  plaintiff  to  the 
extent  that,  where  there  Is  a  stipulation  In 
the  policy  merely  that  it  shall  be  voided  by 
subsequent  Insurance,  the  first  policy  is  not 
avoided  by  taking  out  a  new  policy  whlcli  is 
wholly  Inoperative  and  void.  [Citing  au- 
thorities.] Bnt  the  stipulation  in  this  case 
goes  further.  It  provides  that, the  policy 
shall  be  void  If  the  assnred  now  baa  or  shall 
hereafter  make  or  procure  any  other  con- 
tract of  insurance^  wbethra-  valid  or  not 
Language  could  not  well  be  more  spedflc. 
The  evident  purpose  of  the  provision  Is  to 
guard  against  the  possibility  of  all  apparent 
motive  or  Inducement  to  commit  fraud.*  As 
remarked  by  the  author  of  May  ni  Inenr- 
ance  (volume  2.  p.  365b):  'It  is  difficult  to 
see  why  the  words  "valid  or  not**  do  not  in 
all  common  sense  cover  a  void  policy.*** 

We  think  the  clause  In  appellant's  policy 
limiting  its  liability  to  no  greater  propor- 
tion of  the  loss  than  the  amonnt  insured 
bore  to  the  whole  Insurance,  whether  valid 
or  not,  must  control.  It  Is  the  solemn  agree- 
ment of  the  parties,  which  the  court  Is 
bound  to  enforce.  In  the  absence  of  tmnd 
or  other  circumstance  authorizing  us  to  set 
aside  the  contract  To  hold  otherwise  would 
be  to  make  a  new  contract  for  the  parties, 
which  we  are  not  authorized  to  do.  As  the 
parties  have  t>ound  themsdves,  so  most  they 
be  bound. 

We  therefore  hold  that  whether  such  otb* 
er  Insurance  was  valid  or  not  at  the  time 
of  the  fire,  It  must  be  taken  Into  considera- 
tion In  determining  appellant's  liability  un- 
der the  contract  So  believing,  it  becomes 
our  duty  to  reverse  the  judgment  of  the  tri- 
al court  and  here  render  Judgment  In  be* 
half  of  appellant  which  la  accordingly  d<Hifc 

Beversed  and  rendered. 


Digitized  by 


M90 


LINDSAY  T.  SONOBA  GOLD  MIN.  ft  MILL.  GO. 


849 


LINDSAY  T.  SONORA  GOLD  MIN.  &  MILL. 
CO.  et  aL 

<Sapreme  Court  of  Hisaouri,  DiTiaion  No.  L 
Jtine  20.  1912.) 

L  Bills  and  Notes  (SI  475,  484*)— Actionb 
— Pleadinqb— Faotb  Adhitted. 

la  an  action  od  notes,  where  the  makers 
pleaded  payment,  and  the  reply  charged  fraud 
regarding  such  payment,  and  a  want  of  or  a 
failure  of  consideration,  the  execution  of  the 
notes  and  payment  are  both  admitted;  the 
plaintiff  merely  having  the  burden  of  proving 
fraud. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fS  1514-1518,  1666,  1536- 
1538,  1563;  Dec.  Dig.  §{  475,  484.*] 

2.  Bills  and  Notes  (|  605*)— Actions— En - 

PENCE— APMIBBIBILIXT. 

In  an  action  on  notes,  where  defendants 
set  up  payment  in  mining  stock,  and  plaintiff 
pleaded  that  his  intestate  was,  by  fraud  and 
misrepresentEtiona,  induced  to  accept  miuiog 
stock  in  payment,  and  that  there  was  a  failure 
of  eonaideration,  evidence  that  defdndants  or- 
ganised a  part^  of  possible  investors,  among 
wbom  was  the  intestate,  and  took  them  to  visit 
a  mine  wliich  they  falsely  represented  belonged 
to  them,  while  in  reality  they  had  only  a  con- 
tract for  its  purchase,  and  that  on  faith  of 
such  representations,  and  that  money  was 
needed  to  develop  the  mine,  sold  stock  to  many 
of  the  investors,  including  the  intestate,  which 
proved  worthless,  tended  to  show  the  misrep- 
resentations and  plaintiff's  reliance  thereon  and 
the  want  of  consideration,  and  so  was  improp- 
erly excluded. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1717,  1718;  Dwu  Dig.  f 
«».*3 

Appeal  from  Circuit  Court,  Bachanan 
County;  L.  J.  Eiastin,  Judge. 

Action  by  Brnest  M.  Lindsay,  as  adminis- 
trator, against  the  Sonora  Gold.  Mining  & 
Milling  Company  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Be- 
versed  and  remanded. 

TblB  action  was  Instltated  la  tlia  drciUt 
court  of  Bncbanan  countr  by  the  plalntUT 
against  the  defendants  on  two  promissory 
notes,  ezecDted  by  the  latter  to  the  former, 
for  the  Bom  of  $6,260  each.  The  petition 
wu  In  conTenttonal  form,  and  contained 
two  counts,  one  on  each  note. 

The  separate  answers  of  the  defendants 
were  snbetantlaUy  the  sarne^  and  I  will  copy 
that  of  the  Smiora  Gold  Mining  &  Mlllli^ 
Company  and  others,  which  will  snffldently 
outline  the  defense  Interposed  to  the  suit  by 
all  the  defendants.  Said  answer  is  In  words 
and  figures  as  follows: 

"Now  comes  Sonora  Gold  Mining  k  Mill- 
ing Company,  James  M.  Johnson,  and  Rice 
McDonald,  defendants  In  the  above-entitled 
cause,  and  for  their  separate  answer  to  the 
petition  in  aald  cause  admit  that  plaintiff 
Is  the  administrator  of  the  estate  of  Ernest 
Lindsay,  deceased,  and  was  at  the  time  of 
the  fUlng  of  said  [>etltIon,  that  the  defendant 
Sonora  Gold  Mining  &  Milling  Company  Is 
and  .  was  at  all  times  herein  mentioned  a 
corporation  as  alleged  In  the  petition:  and 


also  adndts  the  execution  by  these  answer- 
ing defendants  of  tlie  notes  sued  on  and  de- 
scribed in  said  potion,  and  both  counts 
thereof,  and  for  answer  to  said  petition  In 
behalf  of  these  defendants,  and  for  answer 
to  both  counts  thereof,  these  defendants 
state  ttiat  both  of  said  notes  have  been  fully 
paid  and  satisfied;  that  th^  and  each  of 
them  were  settled,  discharged,  and  satisfied 
on  or  about  February  22, 1900,  in  and  by  the 
sale,  issue,  and  conveyance  of  certain  stiares 
of  the  capital  stock  of  this  defendant  corpo- 
ration, and  the  subscription  for  and  pur- 
chase by  said  Ernest  Lindsay,  deceased, 
thereof  certificate  for  which  was  at  said 
time  delivered  to  him,  and  by  the  giving  by 
said  Frnest  Lindsay  as  evidencing  said 
transaction  of  his  written  obligation  herein- 
after pleaded  as  a  counterclaim.  Where- 
fore these  answering  defendants  ask  to  be 
discharged  with  their  costs. 

"For  further  answer  and  tor  a  counter- 
claim these  defendants  state  that  on  or 
about  February  22,  1899,  said  Ernest  Lind- 
say, deceased,  made,  exiecuted,  and  delivered 
to  defendant  Sonora  Gold  Mining  &  Milling 
Company  his  written  obligation  dated  at  St 
Joseph,  Mo.,  February  22,  1900,  whereby  he 
promised  in  consideration  of  60,000  shares 
of  the  capital  stock  of  the  Sonora  Gold  Min- 
ing. &  Milling  Ciompany,  the  defendant  cor- 
poration, to  pay  to  Bald  defmdant  company 
on  demand  $20,000  without  Interest;  and 
whereby  he  further  agreed  that  the  notes  of 
Bice  McDonald  and  C.  N.  Robinson  and 
others  for  $12,600.  with  interest  to  said  Feb- 
ruary 22d  should  be  acc^ted  as  part  pay- 
ment, and  Qiat  the  Interest  on  said  notes 
should  cease  from  said  data  Tliat  the 
notee  of  Bice  McDonald  and  a  N.  Robinson 
and  others,  referred  to  in  said  writing  and 
agreed  therein  to  be  accepted  as  part  pay- 
ment, are  the  same  notes  sued  on  In  the 
two  counts  of  plalntllTs  petition  herein. 
That  said  60.000  shares  of  stock  and  the 
certlflcate  evidencing  the  same  were  deliver- 
ed to  said  Ernest  Lindsay,  deceased,  at  said 
time,  and  were  received  and  accepted  hy 
him,  and  were  thereafter  retained  by  him 
to  the  time  of  his  death;  wh^wby  be  be- 
came, and  at  all  times  was,  a  stockholder  of 
defendant  corporaUon  and  acted  as  such. 
That  a  copy  of  said  written  obligation  duly 
verified  bj  affidavit  Is  herewith  filed.  That 
no  part  of  the  balance  of  said  $20,000  after 
crediting  the  $12,600  with  interest  has  been 
paid,  but  the  whole  thereof  Is  doe,  and, 
although  demanded,  remalus  unpaid.  Where- 
fore these  answering  defendants  ask  thut 
defendant  Sonora  Gold  Miuing  &  Milliui; 
Company  have  Judgment  against  plaintiff  for 
the  balance  of  said  $20,000  after  crediting 
thereon  the  notes  set  up  in  the  petition, 
with  Interest  thereon  from  January  28  to 
February  22,  1900,  and  for  CMts." 

To  th^  answer  the  plaintiff  filed  the  tot 
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lowlBK  amai4ed  x^ly*  tIs.  (formal  parts 

omitted): 

"Comes  now  the  plaintiff,  and  for  reply 
to  the  answer  of  tbe  defendants,  Sonora 
Qold  Mining  &  Milling  Company,  Jamee  M. 
Johnson,  Rice  McDonald,  and  G.  N.  Robin- 
son, denies  each  and  every  allegation  there- 
in contained  except  sach  as  are  hereinafter 
Bpedflcally  admitted- 

"Plaintiff  admits  that  Ernest  Lindsay,  de- 
<»ased,  in  his  Ufetime  slgoed  a  certain  in- 
strument In  words  and  figures  as  follows: 
'Febraary  22,  1900.  In  consideration  of 
50,000  shares  of  stock  in  tbe  Sonora  Gold 
Mining  ft  Milling  Company,  the  rec^pt  of 
which  is  acknowledged,  I  promise  to  pay 
said  company,  on  demand,  twenty  thousand 
dollars,  without  Interest  The  notes  of  Rice 
McDonald  and  0.  N.  Robinson  and  others 
for  912,600  with  interest  to  this  date  shall 
be  ace^ted  as  part  payment  Interest  on 
said  notes  to  cease  from  tbts  data  Ernest 
Lindsay.'  WbitA  said  Instrament  la  men- 
tioned and  pleaded  In  tbe  answer  of  the 
said  defendants.  Plaintiff  says  that  said 
Inatznment  was  entered  Into,  made,  and 
executed  at  St  Jos^h  in  tbe  state  of  Mis- 
souri. 

"Plaintiff  further  says :  That  in  the  year 
1899,  Cary  H.  Brown,  then  a  resident  of 
Kansas  City,  Mo.,  Charles  A.  Meeker,  a 
resident  ot  Indiana,  and  Charles  N.  Robin- 
son, Bice  MtiOonald,  and  James  M.  John- 
son, together  with  Lewis  W.  Haz  and  Ben- 
jamin F.  Johnson,  all  residents  of  St  Jos- 
eph, Mo.,  associated  themselTes  together  as 
promoters  for  the  purpose  of  ragaglng  in 
the  promotion  of  mining  schemes  in  the 
state  of  Sonora,  Republic  of  Mexico,  and, 
for  the  purpose  of  selling  stock  to  promote 
their  Bchemes  as  promoters,  incorporated 
the  defHidant  company,  and  entered  tnto 
and  executed  artldes  of  incorporation  In 
the  state  of  Colorado  under  the  name  of 
Sonora  Gold  Mlnii^  ft  Milling  Company  with 
an  authorized  capital  of  ^.000,000,  which 
capital  stock  was  nerer  paid  in,  and  the 
said  corporation  at  no  time  had  any  assets 
except  snch  as  were  d^ved  from  the  sale  of 
stock  in  the  Imaginary  enterprises  of  the  said 
promoters.  That  although  the  said  promo- 
ters, with  the  exception  of  diaries  A.  Meek- 
er, were  residents  of  the  state  of  Missouri, 
th^  incorporated  under  the  laws  of  tbe 
state  of  Colorado  for  the  purpose  of 
evading  the  laws  of  the  state  of  Mls« 
sonri,  governing  tbe  organizing  of  corpo- 
rations. That  said  corporation  was  or- 
ganized for  pecuniary  profit.  That  the 
headquarters  of  said  corporation  were  main- 
tained at  St.  Joseph,  Mo.  That  tbe  pnblic 
ofiice  and  place  of  business  of  the  defendant 
corporation  was  maintained  In  the  state  of 
Missouri  for  the  transaction  of  business  at 
St  Joseph,  Mo.,  during  all  said  time,  and 
tbe  said  liewis  W.  Hax  was  the  president, 
and  said  C  M.  Robinson  tbe  secretary,  of 


said  corporation,  and  said  corporation  trans- 
acted Ite  business  at  St  Joseph.  Bochonan 
county,  Mo.  That  said  corporation  has 
never  filed  a  certified  copy  of  its  charter  or 
articles  of  Infnrporation  with  the  Secretary 
of  State  of  tbe  state  of  Missouri,  duly  ci- 
tified and  authenticated,  and  never  received 
a  certificate  from  the  Secretary  of  State  of 
tbe  state  of  Missouri  authorizing  it  to  do 
business  in  this  state,  and  has  never  filed 
with  the  Secretary  of  State  of  the  state  of 
Missouri  a  statement  duly  sworn  to  of  tbe 
proportion  of  the  capital  stock  of  the  said 
corporation  which  is  represented  by  ita 
property  located  and  business  transacted  In 
the  state  of  Missouri,  and  has  never  paid 
into  the  Missouri  state  treasury  any  incor- 
porating taxra  or  fees,  and  said  corporation 
has  never  complied  with  the  laws  of  the 
state  of  Missouri  with  reference  to  foreign 
corporations  doing  business  In  the  state  of 
Missouri.  And  plaintiff  says  that,  by  rea- 
son thereof,  said  instrument  is  void  and  of 
□o  effect  and  should  be  canceled  and  for 
naught  held. 

"Second  Count  Plaintiff,  for  another  end 
further  defense  to  the  new  matter  s^  up 
in  the  answer  of  defendants,  Sonora  Gold 
Mining  ft  Milling  Company,  Rice  McDonald. 
James  M.  Johnson,  and  C.  N.  Robinson,  says 
that  the  Instrumoit  set  up  and  pleaded  In 
the  answer  of  said  defendanta  Is  wholly 
without  consideration  and  void  and  of  no  ef- 
fect and  should  be  canceled  and  for  naught 
held ;  that  at  tbe  time  of  the  execution  of 
said  instrument  the  said  Sonora  Gold  Min- 
ing ft  Milling  Company  had  no  asseta  or 
property  of  any  kind  or  description  wha^ 
ever,  and  the  said  00,000  shares  of  Its  capi- 
tal stock  mentioned  in  said  Inatnimait  were 
entirely  valueless,  and  the  said  Bmest  lAnA- 
say,  deceased,  received  no  consldnation 
whatever  for  said  Instrumait  And  tiie 
plaintiff  forOier  says:  That  at  tb»  time 
the  said  Instrument  of  writing  was  slgoed 
and  delivered  by  the  said  Bmest  Lindsay, 
It  was  for  the  purchase  of  80.000  shares  of 
the  wortUesB  capital  stodE  of  said  corpora- 
tion which  placed  said  stock  tm  tbo  market 
at  40  centa  per  share  and  held  the  same  out 
to  be  of  the  value  of  40  cents  per  share, 
and  same  was  takei  by  him  on  the  stdlclta- 
tlon  of  tbe  said  promoters,  and  on  tbdr  ftilse 
and  fraudulent  rqpresentatlon  made  by  tlwB 
to  him  that  the  said  corporation  owned  val- 
uable mining  properOes  in  tbe  state  of  Sua- 
ora,  B^blic  of  Mexico.  That  said  defiEnd- 
anto  then  and  there  well  knew  said  repr^ 
sentation  and  statementa  to  be  false,  and  the 
said  Ernest  Lindsay  would  not  have  entered 
Into  said  obligation  not  puchased  said  stock 
had  he  not  believed  said  statements  and  rep- 
resentations 80  made  as  aforesaid  to  be  true 
and  that  said  stock  was  of  the  value  of  $20.- 
000.  That  in  truth  and  in  fact  the  said  Son- 
ora Gold  Mining  ft  Milling  Company  had  nc 
asseta  of  any  consequence  whatever,  and  the 
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said  S0,000  shares  of  Its  capital  stock  were 
of  no  valae  whatever,  and  the  said  Sonora 
Gold  Mining  &  Milling  Company  was  not 
authorized  to  do  baalness  In  the  said  state 
of  Sonora,  Republic  of  Mexico,  and  held  no 
property  therein,  and  bad  not  complied  with 
the  laws  of  the  Republic  of  Mexico  so  as 
to  be  authorized  to  make  contracts  or  to 
hold  or  to  porchaae  property  ther^.  And 
the  plaintiff  says  that  the  consideration  for 
said  obligation,  and  the  same  should  be  can* 
celed  and  for  naught  held. 

"Third  Count  Plaintiff,  for  another  and 
further  defense  to  the  answer  of  defendants, 
states:  That  the  parties  mentioned  In  the 
first  count  hereof  as  promoters  were  promo- 
ters as  therein  stated,  and  that  the  said 
Sonora  Gold  Mining  &  Milling  Company  was 
organized  as  stated  In  the  first  count  hereof ; 
and  for  the  purposes  stated  In  the  first  count 
hereof;  and  that  Sonora  Gold  Mining  4fc 
Milling  Company  never  was  authorized  un- 
der the  laws  of  the  state  of  Sonora,  Re- 
public of  Mexico,  to  do  boslnesB  In  the  said 
state,  and  never  held  or  owned  any  property 
in  said  state.  That  the  promoters  never  ac- 
quired the  title  to  any  property  in  the  state 
of  Sonora.  That  the  said  Ernest  Lindsay 
signed  the  inatroment  hereinbefore  set  forth, 
and  that  same  was  given  for  the  purchase 
of  50,000  shares  of  the  capital  stock  of  de- 
fendant corporation.  That  the  said  Ernest 
Lindsay  at  the  time  he  «iecuted  said  obli- 
gation believed  that  tiie  said  company  owned 
valuable  mines  in  the  state  of  Sonora,  and 
wa.B  Induced  to  so  believe  by  the  said  com- 
pany by  its  officers  and  t^^  said  promoters 
who  at  said  time  and  prior  thereto  falsely 
and  fraudulently  represented  and  stated  to 
him  that  the  stock  represented  by  said  60,- 
000  shares  was  of  great  value,  and  was 
worth  the  snm  of  I2O.0OO,  and  that  the  said 
company  owned  ralnable  mines  In  the  said 
state  of  Sonora,  and  said  Ernest  Lindsay 
bdlered  said  statements  to  be  tme  and  act- 
ed thereon,  when  In  truth  and  In  fact  nei- 
ther said  promoters  nor  said  company  had 
BTW  ftcqnlTed  the  title  to  any  property  in  the 
said  state  of  Sonora,  and  the  said  shares 
of  stock  were  wholly  worthless  and  of  no 
value  whatever.  Plaintiff  farther  says  that 
the  said  Sonora  Gold  Mining  &  Milling  Com- 
pany has  not  procured  the  title  to  any  prop- 
er^ in  the  said  state  of  Sonora,  nor  has 
any  one  for  It,  all  of  which  was  at  all  of 
the  times  herein  mentioned  well  known  to 
said  defendants.  Plaintiff  further  says  that 
said  obligation  mentioned  In  the  first  count 
hereof  is  wholly  without  consideration  and 
void,  and  was  obtained  yxpon  the  false  and 
fraudulent  repFesentations  made  by  the  said 
promoters  and  the  officers  and  agents  of 
said  state  of  Sonora.  Plalntifl  here  tenders 
tike  return  of  the  certificate  of  stock  repre- 
senting said  fiO,000  shares  of  the  capital 
stock  of  the  Sonora  Gold  Mining  &  Milling 
Company,  and  plaintiff  pra^  that  the  said 


obligation  pleaded  by  defendants  be  canceled 
and  for  naught  held,  and  plaintiff  renews 
his  prayer  for  Judgment  on  the  notes  men- 
tioned and  described  in  his  petition.^ 

In  order  to  snsteln  the  issues  on  the  part 
of  the  plaintlfE,  the  letters  of  administration 
upon  the  estate  of  Ernest  Lindsay  were  in- 
troduced in  evidence ;  also,  the  two  notes 
mentioned  In  the  petition,  with  certain  In- 
dorsements on  the  back  of  them,  which  are 
not  here  materlaL 

Instead  of  resting  his  case  here,  If  we  cor- 
rectly understand  the  record,  the  plaintiff 
took  the  laboring  oar  and  undertook  to 
prove  the  matters  steted  In  the  reply,  and 
thereby  admitted  the  matters  stated  in  the 
answer  and  counterclaim  to  be  true. 

The  record  In  this  case  covers  nearly  450 
pages  of  printed  matter,  and  consequently  it 
will  be  practically  impcrastble  for  us  to  stete 
even  the  substance  of  all  the  evidence  intro- 
duced. We  will  therefore  have  to  content 
ourselves  by  stating  In  the  main  what  the 
evidence  tended  to  prove;  but,  where  It 
comes  to  consider  the  vital  Issues  in  the 
case,  we  will  state  the  substance  of  some  of 
the  evidence  bearing  upon  thcHw  questions. 

From  reading  the  pleadings  it  will  be  seen 
that  the  real  Issues  In  the  case  are  present- 
ed by  the  reply,  which  are:  (a)  Fraud  and 
deception  practiced  by  the  defendants  upon 
the  stockholders  and  especially  upon  Ernest 
Lindsay,  the  deceased,  which  Induced  blm 
to  make  and  enter  into  the  contract  pur- 
chasing the  60.000  shares  of  stock  in  the 
Sonora  Gold  Mining  it  MUllng  Company, 
steted  In  the  answer,  (b)  The  want  of  or 
the  foilnre  ot  consideration  for  the  execo- 
tion  of  said  contract  by  the  deceased,  pur- 
chasing said  60,000  shares  of  Aotik.  in  said 
company.  ((9  And  the  noncompllanos  of  the 
Sonora  Gold  Mining  &  Milling  Company  with 
the  lam  of  this  stat^  and  with  the  laws  of 
the  Republic  of  Mexico,  which  plaintiff 
claims  nullifies  said  contract 

Since  the  trial  court  peronptorlly  in- 
structed the  Jury  to  find  against  the  plain- 
tiff and  in  favor  of  the  defendants  In  the 
couiUerclalm,  it  will  be  necessary,  as  previ- 
ously stat^,  to  set  out  some  of  the  evldraice 
Introdoced  by  plaintiff,  tending  to  prove  the 
issues  Jnst  before  mentioned.  As  regards 
the  last  issn^  which  is  moitloned  in  para- 
graph there  Is  no  pretense  made  by  de- 
fendants that  the  company  ever  comj^ed 
with  the  laws  of  this  state  or  with  those  of 
the  Republic  of  Mexico.  The  want  of  or 
failure  of  consideration  previously  mentioned 
In  paragraph  "b"  depends  largely  upon  the 
defense  of  fraud  and  deception  pleaded  and 
mfflitioned  in  paragraph  "a,"  and  for  that 
reason  thosfe  two  Issues  will  be  considered 
togeth^.  And  to  further  simplify  the  state- 
ment of  the  case,  we  will  briefly  state  that 
in  order  to  prove  actionable  fraud,  or  such 
fraud  as  will  vitiate  a  contract,  the  evidence 
must  show  that  the  representations  made  re- 
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gardlng  the  BObJect-matter  of  the  contract 
were  false  In  fact,  and  that  tbe  party  who 
made  them  knew  they  were  false,  or  that  the 
party  who  uttered  them  bad  no  reasonable 
grounds  for  bellertng  them  to  be  true,  at 
the  time  they  were  ottered;  that  the  other 
party  to  tbe  contract  or  transaction  believed 
said  Qttentnces  or  statement  to  be  true  and 
acted  upon  the  s^me  as  true;  and  that  in 
consequence  of  said  false  statements  and 
said  reliance  tbereon  satd  other  party  waa 
Injured  or  damaged  thereby. 

We  will  now  briefly  note  some  of  the  evi- 
dence  Introduced  by  plaintiff  tending  to 
prove  those  elements  of  fraud.  But  before 
doliu:  80  it  may  be  well  to  state  that  It  la 
praettcally  conceded  by  defendants  tbat  tlie 
defendant  Sonera  Gold  Mlnli^  &  llilling 
Company,  at  tbe  times  mentioned  In  tbe  rec- 
ord, owned  no  mining  property  whatever;  at 
most,  it  only  bad  a  contract  giving  it  a  rlgbt 
to  purchase  certain  mining  claims;  but,  be 
tbat  as  It  may,  tbe  plaintiff  introduced  mucb 
persuasive  evidence  tending  to  prove  the 
fact  tbat  tbe  company  bad  no  mines  what- 
ever, which  is  sufficient  for  Uke  purposes  of 
this  case. 

Now  as  to  Oie  evince  of  fraud  practiced 
upon  Mr.  Lindsay,  the  deceased,  and  bis  re- 
liance upon  tbe  same : 

Tbe  plaintiff  ofF^ed  in  evidence  tbe  dep- 
ositions of  a  number  of  witnesses,  which  tbe 
record  states  were  objected  to  specially  and 
generally,  but  what  the  qieclal  objections 
were  tbe  record  flails  to  show.  Said  objec^ 
tlona  were  by  the  court  sustained,  and  the 
entire  depositions  were  excluded  from  tbe 
Jury.  We  make  this  general  statement  In 
order  not  to  restate  tbe  ruling  of  tbe  court 
upon  tbe  separate  offer  of  each  deposition. 

It  waa  conceded  that  tbe  officers  of  Vae 
company  were  Lewis  W.  Haz,  president;  C. 
H.  Brown,  first  vice  president;  Rice  McDon- 
ald, treasarer;  C.  N:  Robinson,  secretary; 
J.  A.  Cronkite,  general  manager;  and  James 
U.  Johiwon,  attorney.  The  main  office  was 
In  Denver,  Colo^  with  a  branch  office  in  St 
Joseph,  Mo. 

The  deposition  of  Charles  E.  Cooper  was  of- 
fered In  evidence  by  the  plaintifT,  and  among 
other  things  he  testified  in  substance  as  fol- 
lows: That  be  resided  in  Lafayette,  Ind. 
That  he  took  a  trip  to  the  state  of  Sonora, 
Republic  of  Mexico,  in  the  early  part  of 
1900,  with  a  party  of  gentlemen,  for  the  pur- 
pose of  inspecting  certain  mining  properties. 
Some  of  the  officers  of  the  defendant  com- 
pany were  among  the  party.  They  showed 
him  certain  mining  clalma  and  stated  they 
belonged  to  the  defendant  company.  Their 
object  was  to  Induce  him  to  purchase  stock 
in  the  company.  Among  the  party  were  N. 
W.  Box,  Frank  Spencer,  William  Murdock, 
Noah  Justice,  George  TImberlake,  L.  B. 
Jackson,  and  Henry  Tbieme,  of  DanvIUe, 
111.,  Sol  Goldaberg,  and  W.  F.  Brand.  That 
he  did  not  remember  all  of  the  Missouri 


party,  but  there  were  Rice  McDonald  and 
C.  N.  Robinson  of  St  Joseph.  Mo.  That  C 
A.  Meeker  and  0.  N.  Robinson  were  tbe  lead- 
ers of  the  party.  That  all  the  party  wmt 
and  viewed  tbe  mining  property  for  the  pur- 
pose before  stated.  That  be  had  a  long  talk 
with  Rice  McDonald,  and  that  he  told  him 
that  everything  was  all  right,  and  tbat  tbe 
title  to  tbe  mines  was  clear. 

The  plaintiff  offered  the  deposition  of 
Noab  Justice,  wbo  testlfled:  Tbat  be  made 
the  trip  to  the  state  of  Sonora.  R^bllc  of 
Mexico,  In  February,  1900  or  1901.  Tbat  Dr. 
Morrow  ot  Kansas  City,  a  man  by  the  name 
of  Johnson,  another  by  tbe  name  of  Miller 
and  vrify,  also  Bice  McDonald,  Charlie  Bob- 
Inson,  a  man  by  tbe  name  of  Tootle,  a  law- 
yer by  the  name  of  J.  H.  Johnson,  and  Mr. 
Ernest  Undsay,  were  members  of  the  party. 
Tbat  all  of  tbem  went  to  look  at  the  mlnii« 
property  which  the  promoters  of  tbe  de> 
fendant  company  said  belonged  to  it  Tbat 
they  viewed  quite  a  number  of  them,  but 
he  did  not  bee  all  of  ihem.  Some  of  the  rep- 
resentatives ot  the  company  had  a  map 
showing  what  property  btionged  to  it.  All 
of  tbem  were  in  tbe  n^ghborhood  of  some 
large  ^Id  mining  claims,  and  they  said  tb^ 
owned  all  of  them,  except  there  was  a  flaw 
in  the  title  to  one  of  them,  or  raUier  to  a  lit- 
tle comer  of  one  of  tbem.  Tbat  outside  of 
tbat  the  title  to  all  their  claims  was  per- 
fect Those  statements  were  made  by  C.  >'. 
Robinson,  Rice  McDonald,  O.  A.  Meeker,  and 
Lewis  Hax,  of  St  Joseph.  That  on  the 
way  bat^  from  Sonora,  usually  Mr.  Meeker, 
Mr.  McDonald,  Mr.  Johnson,  or  Mr.  Hax 
took  the  guesto  on  the  train  back  to  the 
stateroom  to  talk  over  the  proposition.  Mr. 
Ernest  Lindsay  was  with  us  on  tbe  trip. 
That  be  did  not  remember  any  one  of  the 
guests  wbo  visited  the  mines  wbo  waa  not 
taken  back  Into  the  stateroom  by  some  one 
of  those  gentlemen,  usually  by  Mr.  Robin- 
son. That  all  of  tbem  stated  to  blm  that 
they  owned  the  mines  whlcb  were  shown  to 
him,  before  he  purchased  stock  In  the  com- 
pany. The  purpose  of  taking  them  to  tbe 
mines  was  to  sell  them  stodi  and  thereby 
raise  money  with  which  to  develop  the 
mines  and  construct  a  mill  with  which  to 
handle  the  ore. 

The  deposition  of  Dr.  Calvin  J.  Morrow, 
of  Kansas  City,  was  offered  by  plaintiff.  He 
testified:  That  he  went  on  a  trip  of  10  days 
to  Mexico  with  Charlea  M.  Robinson,  Bice 
McDonald,  James  M.  Johnson,  Charlea  A. 
Meeker,  and  Ernest  Lindsay  of  St  Joseph. 
The  trip  was  made  In  February,  1900.  Tbat 
they  had  a  Pullman  for  the  party.  We  went 
to  Nagales,  stopped  at  Torres,  and  then 
went  on  a  branch  road  to  Mlnal  Prietas. 
then  to  Ouaymas,  then  back  to  Hermosilli. 
That  he  remembered  Mr.  Lindsay  and  Mr. 
Tootle  were  among  tbe  party.  That  Mr. 
Bron-n  did  tbe  principal  talking  to  tdm. 
That  Brown  told  him  that  they  pundiaaea 
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these  mines  and  that  tbey  wanted  to  Bell 
stock  for  the  purpose  of  developing  them. 
Tbe  promoters  came  from  St  Joseph.  Jotm- 
Bon,  a  lawyer,  Lewis  Hax,  Young  Hardwlck, 
Rice  McDonald,  and  O.  N.  Robinson  were 
among  the  party.  That  one  of  tbe  mines 
shown  them  was  the  Baetlllo,  which  had  a 
shaft  460  feet  deep  in  It  That  he  wait 
down  In  the  shaft  That  he  did  not  bny 
any  stock,  but  Mr.  Brown  gave  him  a  $1,- 
000  worth  of  it  That  Brown  wanted  him 
to  go  on  tbe  trip  to  Influence  others,  among 
whom  was  his  brother-in-law,  C.  A.  Mar- 
dock,  George  Oreene,  and  Fred  P.  Smith,  all 
personal  friends  of  his.  That  be  did  not 
think  that  he  ought  to  go,  but  Brown  said, 
"If  you  will  go,  I  will  not  only  pay  your 
transportatlpn,  but  will  give  yon  $1,000 
worth  of  stock  tor  yourself."  That  he  ac- 
cepted the  offer  and  went  down,  and  re- 
ceived the  stodc  sbme  six  we^  later.  That 
his  wife  went  witli  him.  Transportation 
and  sleepers  were  furnished  them,  but  they 
paid  for  their  meals.  That  they  bad  an  en- 
gine there  for  hoisting  purposes,  and  tta^y 
went  down  In  the  Bastlllo  mine,  and  look- 
ed it  and  the  other  mines  over,  whl<A  they 
said  belonged  to  the  company.  The  entire 
party  went  together.  The  conTersaUon  re- 
garding the  properties  was  general  among 
ail  the  parUes  that  went  down.  Some  of  the 
officers  said  they  iwld  $100,000  for  tbe 
mines;  all  of  them  claimed  that  they  were 
very  valuable. 

The  deposition  of  Isaac  Clemments,  of  Il- 
linois, \ras  offered  by  plaintiff.  He  testified: 
That  be  made  the  trip  to  Mexico  In  Febru- 
ary, 1900,  with  Mr.  Ernest  Lindsay,  a 
lawyer  by  the  name  of  Johnson,  Mr.  Mc- 
Donald, Mr.  Tootle,  and  Mr.  Robinson,  from 
8L  Joseph,  and  Mr.  Brown  and  wlfis.  Dr. 
Morrow  and  wife,  and  an  old  man  who  own- 
ed the  Inter-Ocean  Hotel,  from  Kansas  Oity ; 
also  Mr.  Helnly,  Mr.  Palmer,  Sol  Ooldsberg, 
Mr.  Brand,  and  Mr.  Meeker.  That  tlie  pur- 
pose of  the  trip  was  to  Inspect  certain  min- 
ing property,  with  a  view  of  investing  in 
them.  Free  Ble^>erB  were  famished  tiie 
party  from  Kansas  Olty  and  return,  with 
lunches.  Bverythli^  was  free  to  and  I 
understood  ttie  same  was  to  all  othcro  who 
bad  been  invited  to  go.  That  the  promot- 
ers vera  along  in  the  car  with  the  invited 
goests.  That  they  inspected  two  mines  In 
operation,  which  b^onged  to  an  B&igllsb 
syndicate,  which  were  very  valuable.  The 
promoters  did  not  claim  any  Interest  in 
those  mines,  but  they  wanted  us  to  see 
what  could  be  done  in  mining  In  that  vldnl' 
ty.  That  they  were  then  shown  the  proper- 
ties which  they  claimed  belonged  to  tbe  de- 
fendant company.  The  promoters  undertook 
to  sdl  ns  stock  In  the  company  on  our  re- 
turn tetp.  They  stated  generally  to  the 
goests  that  they  owned  the  gronp  of  mines 
In  tbe  vicinity  of  the  two  English  mines, 
which  were  being  operated.  That  on  the  re- 
tnra  trip  tb^  took  tbe  different  guests  Into 


the  stateroom  for  the  purpose  of  selling 
them  stock.  The  purpose  was  to  take  them 
there  and  sell  stock  in  the  defendant  com- 
pany. That  bis  impression  was  that  Mr. 
Lindsay  was  the  first  person  they  took  into 
the  atatoroom  for  the  purpose  of  selling 
him  stock.  That  there  was  general  talk  by 
the  promoters  to  th4  effect  that  they  had 
good  title  to  the  mines  shown  to  the  prospec- 
tive purchasers,  and  were  selling  the  stock 
with  a  view  of  working  them.  They  also 
told  them  bow  they  were  going  to  operate 
them,  and  what  could  be  made  out  of  them. 

Plaintiff  offered  the  deposition  of  John  H. 
Palmer,  who  testified:  That  he  went  with 
the  party  to  Mexico  In  February,  1900.  The 
purpose  of  tbe  trip  was  to  show  them  cer- 
tain mines  with  a  view  of  selling  the  guests 
stock  in  the  company.  That  the  mines  were 
visited  and  Inspected,  and  tbey  stated  that 
the  mines  shown  were  their  own  property. 
Tli«y  so  stated  that  to  the  witness  and  to 
others  with  the  idea  of  getting  them  to  pur- 
chase stock  in  the  company.  They  wanted 
tbe  money  for  tbe  purpose  of  developing  the 
mines.  That  the  entire  party  made  the 
round  trip  In  a  flrst-class  Pullman  car,  and 
tbey  had  a  full  supply  of  edibles  and  every- 
thing to  make  the  trip  ddlgbtful.  There 
was  a  goieral  talk  to  all  that  tbe  company 
owned  the  mines  and  that  they  were  very 
valuable.  Tbey  were  trying  to  sell  stock 
upon  the  return  trip,  and  tbey  would  take 
each  guest  into  tbe  drawing  room  of  the 
sleeper  by  tbemsdves.  That  eadi  and  all 
were  quite  sure  tliat  all  tbe  gentlemoi  of 
the  party  were  taken  into  the  stateroom, 
for  the  purpose  of  selling  than  stock.  All 
the  guests  had  the  same  Idea  of  tbe  trip  and 
its  purpose.  Mr.  Robinson,  Mr.  Johnson,  Mr. 
McDonald,  one  or  the  other  of  them,  were 
in  tbere  all  tbe  time,  so  were  Keviker  and 
Brown.  That  Johnson  and  BoMnson  were 
the  principal  spokeamm  for  the  promoters 
r^;ardlng  the  miiies.  They  said  th«y  owned 
9  or  10  mines. 

Plaintiff  offered  the  d^vosttion  of  WllUam 
V.  Brand,  who  testified:  That  he  was  In 
Sonora.  Mexico,  in  February,  1900,  when  tbe 
party  from  St.  Joseph,  Kansas  City,  and  n- 
linob  reached  tbere.  Bmest  Undsay,  Qov. 
CSenmmta,  J.  H.  Falmw,  C.  N.  Robinson, 
Rice  UcD(mald,  C.  A  Meeker,  and  a  H. 
Brown  were  among  tbe  parly.  They  came 
to  the  Mlnas  Prletas.  Tb^  examined  Uie 
different  mines.  Mr,  Robinson  and  several 
other  gentlemen  bad  tbe  party  in  band  and 
were  sliowbig  them  tbe  different  mines. 
That  he  was  acquainted  with  tbe  group  of 
0  or  10  mines  tbey  were  Inspecttau;.  The 
Union  Mlnesa  people  owned  them  and  sold 
th^  to  tlie  defendant  company  for  $120,000, 
which  paid  $20,000  to  bind  tbe  sal&  That 
Robinson,  Johnson,  and  othm  took  the 
guests  separately  Into  tbe  drawing  room  of 
the  car,  to  talk  tbe  matter  over.  Tbere 
were  pertaaps  12  persons  In  the  par^  out- 
side of  ttie  promotom    Mr,  Undsay  was 
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ODA  of  them.  That  Ms  expams  of  Uie 
trip  vera  paid  hy  the  defendant  oompan7> 

Plaintiff  offered  the  deposition  of  Charles 
A.  Murdock,  who  teetlfled:  That  he  had  beat 
to  Bonora,  Mexico,  three  times.  Mr.  TAbA- 
say  went  with  him  on  the  first  trip.  There 
were  about  26  In  the  party,  and  they  went  in 
a  special  Pnllman.  dK  Morrow,  Mr.  Smith, 
Oeox^  Qreoie,  and  Mr.  Brown,  of  Kansas 
Olty,  Mr.  Tootle,  G.  M.  Kobtmion,  Bice  Mc- 
Donald, and  James  M.  Johnson,  from  St 
Jos^h,  and  Mr.  Meeker  from  Lafayette  In- 
diana, were  among  the  party.  That  Me^- 
er,  Boblnson,  McDonald,  and  Johnson  seem- 
ed to  be  active  In  the  promoUon  of  this 
mining  scheme.  They  showed  the  mines  to 
the  gneets  and  said  that  th^  owned  them. 

The  plaintiff  offered  tlie  deposition  d 
Bobert  G.  Webber,  who  testified:  That  he 
was  secretary  and  trwsnrer  of  the  Weber 
Gas  ft  Gasoline  Knglne  Ckunpany  at  Kansas 
City.  That  he  went  to  Mexico  with  Mr. 
Undsay  and  others  In  February,  1900,  to  look 
at  the  mines  said  to  have  been  owned  by  the 
defendant  company.  There  were  about  25 
went  down  In  a  special  car.  Among  them 
were  Mr.  McDonald,  Mr.  Hax,  Mr.-  Bosea,  G. 
N.  Boblnson.  Mr.  Brown,  Dr.  Morrow,  F.  P. 
Smith,  Mr.  Murdock,  Mr.  Meeker,  and  Mr. 
James  Johnson,  and  others  whom  be  did  not 
remember.  That  the  object  of  the  trip  was 
for  the  promoters  to  exploit  tbeir  mining 
properties  and  sell  atock.  They  showed 
them  the  various  mines  they  claimed  to  own. 
Tbat  he  did  not  remember  the  names  of  the 
mines.  There  was  a  group  of  them  together, 
they  claimed  to  own.  The  entire  party  that 
went  down  were  present  and  looked  at  the 
mines  that  were  pointed  out  Upon  the  re- 
turn trip  the  promoters  made  oflTers  to  sell 
stock.  Tbey  had  the  drawing  room,  and  th^ 
took  the  various  men  in  there  separately  to 
sell  them  stock.  They  said  the  company 
owned  the  mines  shown  to  the  party. 

Plaintiff  offered  the  deposition  of  V.  P. 
Smith,  who  testlfled:  That  he  went  to 
Sonora,  Mexico,  In  February,  1900,  with  the 
party  that  went  down  to  look  at  certain 
mines.  Charles  Murdock,  Dr.  Morrow,  George 
Jones,  Lewis  Hax,  Milton  Tootle,  Ernest 
Lindsay,  Ernest  Hartwlg,  Mr.  Hosea,  O.  N. 
Boblnson,  C.  H.  Brown,  C.  A.  Meeker,  and 
James  M.  Johnson,  went  down  at  the  same 
time.  There  were  about  25  In  the  party.  All 
went  In  a  special  sleeper  at  the  invitation  of 
the  parties  who  owned  the  mines.  They 
wanted  us  to  look  at  their  mining  properties 
and  purchase  stock  In  their  company.  They 
pointed  out  certain  mines  and  said  they  own- 
ed them.  That  he  saw  Ernest  Lindsay  thera 
He  was  looking  at  those  properttes.  That 
they  were  all  there  together. 

Upon  a  geaenl  objection  made  by  connael 
for  the  defendant,  the  court  exduded  all  of 
the  depodtlons  btfore  nmitloned,  and  connsti 
for  the  plaintiff  duly  excepted. 

John  Donovan  was  called  as  a  witness 


plaintiff.  He  testlfled:  That  he  bad  a  om- 
versatlon  with  Mr.  Undsay,  Mr.  McDonald, 
Mr.  Boblnson,  and  Mr.  JofaneDn  In  the  dty 
of  St  Jo8^>h,  shortly  after  they  returned 
from  Mexico,  where  they  and  othm  bad  been 
to  inspect  certain  mines,  said  to  belong  to 
the  Sonora  Gold  BOnlng  ft  Ifilllng  Gonvw. 
That  they  said  th^  bad  eotaln  mining  prop- 
er^ in  Sonora,  near  the  west  coast  of  Ma- 
Ico.  Tbey  had  maps  showing  their  location, 
and  wanted  to  sell  stock  for  developing  pur- 
poses. This  talk  was  made  by  those  goitle- 
men,  to  him  and  Mr.  Lindsay.  Th^  wanted 
to  interest  blm  In  the  property  and  said 
they  wonid  do  so  If  he  would  raise  some 
money  to  develop  the  property.  That  as  a 
result  of  the  convnsatton  he  went  to  Gblcago 
and  presented  the  matter  to  Mr.  Swift  and 
to  some  persons  connected  with  the  Ham- 
mond Packing  Company.  Then  the  following 
occurred:  "Q.  Now,  In  their  representation 
to  you  to  bring  these  parties  In,  was  It  oa 
the  basis  of  the  ownership  of  tbeae  mtauB? 
Mr.  Strop:  I  object  to  the  question.  The 
Court:  The  objection  Is  sustained.  Mr. 
Boyd:  Sustained  on  the  ground  that  It  la 
leading,  your  honor?  The  Court:  No,  sir; 
on  tbe  ground  that  It  is  Irrelevant  and  Im- 
material. Mr.  Randolph;  We  offer  to  prove 
by  Col.  Donovan  that  he,  at  their  solicita- 
tion, saw  parties  connected  with  the  Swift 
Packing  Company  and  with  the  Hammond 
Packing  Company  on  tbe  basis  that  Mr.  Mc- 
Donald, Mr.  Boblnson,  and  Mr.  Johnson  stat- 
ed that  the  Sonora  Gold  Mining  ft  Milling 
Company  owned  these  properties,  that  they 
wanted  the  money  for  development  purposes, 
and  that  this  occurred  In  the  months  of 
March  and  .^rll,  1000.  The  Court:  The 
objection  Is  sustained.  Mr.  Bandolph:  We 
except  Mr.  Bandolph:  Q.  Did  Mr.  Undsay. 
and  yourself,  and  any  of  these  men  you  have 
named  as  connected  with  the  Sonora  Gold 
Mining  ft  Milling  Company,  as  promoters, 
make  the  trip  to  Chicago?  A.  Yes,  sir.  Q. 
Whom  did  you  see  In  Chicago?  A.  If  I  re- 
member right,  It  was  Mr.  McDonald  and  Mr. 
Lindsay.  I  don't  know  whether  any  others 
were  there  or  not  My  best  recollection  la 
that  it  was  In  March.  And  we  met  Mr.  Ly- 
man, president  of  the  Hammond  Pa(^i^ 
Company,  and,  If  I  remember  r^ht  his  fa- 
ther-in-law. Mr.  Edward  Chapman.  There 
were  represented  there  the  same  things  that 
were  said  to  me  here,  that  th^  were  tlie 
owners  of  tbe  claims,  and  needed  money  tor 
developm^t ;  and  an  arrangemoit  was  made 
whereby  they  were  to  take  an  expert  en- 
gineer and  some  of  themselves,  and  ttie  ex- 
penses of  the  trip  to  be  paid  by  the  S<mora 
Company,  provided  that  they  did  not  see  fit 
to  make  the  investment  I  never,  in  any 
meeting  with  Mr.  McDonald,  Mr.  Robinson. 
Mr.  Johnson,  or  Mr.  Ha^  heard  any  other 
state  of  tacta  disclosed  than  Oiat  Hie  Sonora 
Company  owned  these  mines;  that  was  my 
nnd^ntandinft  and  that  was  tta  boals  of  it 
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alL  The  first  meeting  with  thoaa  gentlemem 
and  Mr.  ZJxidaB7  wu  before  tbe  tr^  to 
Chicago.  In  these  convenatloDB,  these  gen- 
tlemen spoke  of  the  value  of  the  mine.  They 
bad  Tery  ezteiTagant  ideas  of  tts  valve.  I 
cannot  tdl  yon,  Into  ttie  mUllons,  wbat  It 
was  to  be ;  bnt  It  was  sapposed  to  be  very 
raloaUe  property.  Mr.  Bandolph:  Q.  I  want 
to  ask  tlds  question;  and  yon  need  not  an- 
swer It  until  tbe  gaitlemm  bare  an  oppor- 
tunity to  object  to  It:  At  the  time  Mr.  Lind- 
say asked  yon  to  oome  and  meet  these  gentle- 
men, at  that  first  meeting  prior  to  the  first 
meeting  with  these  gentlem^  did  Mr.  Lind- 
say state  to  yon  wtay  they  wanted  yon  to 
come,  and  state  to  yon  what  he  had  learned 
from  them,  as  to  the  ownership  of  those 
mines,  and  wbat  he  had  seen  in  Old  Mexico ; 
and,  In  pursuance  to  that  request,  did  you 
and  Mr.  Lindsay  go  to  the  meeting?  Mr. 
Strop:  We  object  to  the  question,  and  es- 
pecially to  what  Mr.  Lindsay  stated  to  Mm 
that  be  had  learned.  The  Court:  No,  I  think 
that  Is  not  competent  <Flaintlff  then  and 
there  excited  to  the  n^g  of  the  court.) 
Q.  How  long  before  yon  went  to  Mr.  Robin- 
son's office,  on  that  first  visit,  was  It  that 
Mr.  Undsay  asked  you  to  go,  and  bad  the 
conversation  that  I  have  tried  to  bring  out 
in  the  former  question?  A.  We  had  some 
conversation  before  he  ever  went  south. 
That  conversation  occurred,  I  think,  tbe 
day  before,  If  not  the  same  day.  on  which 
we  wait  to  the  office." 

The  pialntUF  th^  offered  to  show,  as  part 
of  the  res  gestae,  that  Mr.  IJndsay  made  the 
statement  coupled  with  the  request  to  go 
to  the  office  with  those  gentlttuen,  concern- 
ing their  representations  of  ownership.  Tbe 
court  siratalned  the  objection  to  the  ques- 
tion, and  the  plaintiff  excepted.  Plaintiff 
then  made  the  ft^owlng  offer :  "We  offer  to 
prove  by  this  witness  that,  Just  jnrtor  to  tbe 
first  visit  of  the  witness,  with  Mr.  Ernest 
Lindsay,  now  deceased,  to  1^  office  of  O.  N. 
Robinson,  one  of  the  d^tedunts  herein,  Mr. 
Lindsay  stated  to  talm  that  the  Sonora  Gold 
Mining  ft  Milling  Company  owned  certain 
mines  In  Sonora,  Mexico;  that  he  had  been 
assured  that  they  did  own  them  by  the  pro- 
moters, Mr,  J.  M.  Johnson,  Mr.  Rice  Mc- 
Donald, and  Mr.  O.  N.  Boblnsoo;  and  that 
thej  had  asked  him  to  bave  the  witaeas 
come  to  their  ofllee,  that  fh^  might  make 
arranganaits  with  blm  to  interest  certain 
eastern  capitalists,  with  whom  he  was  well 
acquainted,  for  the  pmpose  at  raising  money 
to  develop  the  mines.  The  Court;  Tbe  of- 
fer Is  rejected.  (Plaintiff  exe^its.)  Q.  Now, 
I  will  ask  yon  If,  Immediate^  befbre  Mr. 
Undsay  wwt  to  Mexico,  if  he  stated  to  you 
anything  that  he  daimed  had  beoi  stated 
to  him  with  reference  to  tbe  title  to  these 
mines  in  Sonora,  Mexico,  by  Mr.  Johnson. 
Mr.  McfDonald,  Mr.  Robinson,  Mr.  Hax,  or 
eltber  of  than?  I  mean  Mr.  Lindsay,  who 
la  now  deeeued.    CDeCnidant  objected  to 


the  question  as  b^g  self-serving.  The  ol>> 
JectUm  was  sustained,  and  plaintiff  except- 
ed.) Mr.  Randolph:  Now,  In  view  of  tlie 
statement  Mr.  Rusk  made  to  the  Jury  that 
tbe  people  were  not  let  In  because  they  were 
too  greedy,  I  want  to  show  by  this  witness 
that  the  expOTt  «nployed  by  tbe  Hammond 
Packing  Company,  who  went  there,  ascer- 
tained tbMt  they  bad  no  title  to  tbe  mines, 
and  that  that  was  the  reason  they  turned  it 
down.  The  Oonrt:  The  offer  will  be  re- 
jected. (Plaintiff  excepts.)  Mr.  Boyd :  Now, 
is  there  any  dispute  as  to  what  'Statement 
Mr.  Rusk  made  to  the  Jury?  Tbe  Court: 
I  think  I  remember  bis  stotement  Mr. 
Boyd:  So  that  we  have  a  right  to  refute 
even  the  statement  of  a  lawyer?  ^nie  Court: 
Proceed  with  your  case." 

Cross-examination:  "Q.  Col.  Donovan,  the 
cause  of  your  going  to  the  meeting  at  which 
you  and  Mr.  Robinson  and  these  other  gen- 
tlemen were  was  because  Mr.  Lindsay  came 
to  you  about  tbe  matter?  A.  Tes,  sir.  Q. 
You  were  on  terms  of  intimacy  and  close 
business  rtiatlonBhip  with  the  Swift  Int^ 
esta  at  Chicago,  and  also  with  the  Hammond 
Interests?  A  Yes,  sir;  I  think  I  onder- 
took  a  loan  to  Interest  the  Swift  interests, 
and  after  they  turned  It  down,  the  gentle- 
men came  to  Chicago,  where  I  was,  and 
took  it  up  with  the  Hammond  people.  I 
introduced  them.  I  was  to  have  a  certain 
amount  of  stock  In  the  company  as  my  com- 
pensation ;  I  foi^t  the  amount  There  was 
no  understendlng  between  Mr.  Lindsay  and 
myself  that  we  were  to  divide.  I  never 
heard  of  any  arrangement  that  Mr.  Lind- 
say was  to  get  any  additional  amount  of 
stock  if  the  Chicago  people  took  hold  of  tbe 
matter,  and  I  never  heard  Mr.  Lindsay  say 
that  there  was." 

Redirect  examination:  "Q.  Mr.  Donovan, 
one  of  tbe  attorneys  for  the  defendants  ask- 
ed you  if  Mr.  Lindsay  came  to  you  and  ar- 
ranged with  or  spoke  to  you  about  going  to 
the  interview  which  these  gentlemen,  whom 
you  have  already  mentioned,  whom  you  have 
already  stated  said  they  owned  the  mines. 
Now,  in  furtherance  of  the  question  asked 
by  the  counsel  on  the  other  side  in  order  to 
finish  the  matter  concerning  which  he  has 
asked  you.  I  desire  to  ask  you  what  Mr. 
Lindsay  said  to  you  in  getting  you  to  go  to 
that  interview.  Mr.  Strop:  I  object  to  the 
question.  I  have  asked  the  witness  nothing 
which  should  elicit  any  stotement  from  Mr. 
Lindsay.  What  I  asked,  they  proved  that 
themselves  and  I  simply  emphasized  it  Mr. 
Boyd:  I  ask  yon,  and  I  have  a  rlt^t  to 
know,  wbat  sunartlonB  Mr.  Lindsay  made, 
and  I  ask  yoo  on  that  occation,  wbat  did 
Mr.  Lindsay  make?  Mr.  Strop :  We  object 
to  it  The  Court:  The  objection  is  sns- 
talned.  Mr.  Boyd :  We  exc^t" 

Mr.  Svha  D.  Ricbardaon,  having  been  sworn 
as  a  witness,  on  behalf  of  the  plaintiff  tes- 
tified as  fbtlowi:  "My  name  !•  John  D. 
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Bicbardson.  I  am  In  the  wholesale  diy 
goods  boslDeBB.  The  name  of  the  corpora- 
tion Is  the  BUduadson  D17  Goods  Company, 
located  on  the  comer  of  TbSxd  and  Jule 
Streets,  St  Joseph,  Ha  I  knew  Mr.  Lindsay 
In  his  lifetime  trom  the  time  I  came  tun 
more  lAan  SO  years  ago  np  to  the  time  of 
his  death.  He  was  with  the  State  Savliw 
Bank,  afterwards  the  First  National.  After 
that  bank  went  out  of  bostness,  I  could  not 
say  what  bis  business  was.  He  was  locking 
after  his  own  affairs,  I  think.  I  have 
known  Mr.  Bice  McDonald  10  or  15  years, 
possibly  20.  I  have  known  James  M.  John- 
son, I  presume,  2S  years ;  and  I  have  known 
Charles  N.  Boblnson  abont  the  same  length 
of  time.  I  purchased  some  stock  from  the 
Sonera  Oold  Mining  ft  Milling  Company. 
The  transaction  was  with  C  Ni  Boblnson. 
I  Invested  f2,500.  That  must  have  been 
abont  1SS&,  probably  In  the  summer  of  '96. 
I  actually  put  In  $2,000  In  cash.  At  the 
time  I  was  making  this  Investment,  Mr. 
Boblnsim  sbowed  me  a  blueprint,  claiming 
that  these  mines  were  In  Souora,  near  the 
Padflc  Coast,  In  Old  Mexico.  He  said,  with 
reference  to  them,  that  they  were  owned  by 
the  Sonora  Gold  Mining  ft  Milling  Company, 
and  the  talk  was  that  they  were  selling 
8to<^  in  order  to  develop  the  mines.  That 
was  the  reason  I  bought  the  stock.  I  had 
known  Mr.  Boblnson  tot  a  number  of  years, 
and  he  said  it  was  a  good  thing,  and  I  took 
some  of  It  and  I  have  still  got  It.  Q.  E[ave 
yon  had  any  returns  or  profits  from  It  at  any 
time?  A.  Not  np  to  date.  Q.  Has  the  stock 
any  mariset  value  now?  A.  Not  that  I  know 
of." 

Milton  Tootle,  Jr.,  having  been  sworn  as  a 
witness  on  the  part  of  the  plaintiff,  testified 
as  follows:  "I  have  lived  in  St  Joseph  all 
of  my  life.  I  am  connected  with  some  en- 
terprises, and  with  the  bank  on  Sixth  and 
Francis.  I  am  president  of  the  Tootle- 
Lemon  National  Bank.  I  give  my  business 
and  the  banking  business  my  personal  atten- 
tion. I  am  acquainted  with  C.  N.  Robinson. 
Rice  McDonald,  Lewis  Hax,  and  James 
Johnson,  and  was  acquainted  with  Mr.  Er- 
nest Lindsay,  now  deceased.  I  knew  them 
for  a  great  many  years.  Mr.  Ernest  Llod- 
say  engaged  principally  in  the  banking  bust- 
ness  at  Fourth  and  Felix  streets.  I  took 
some  stock  In  the  Sonora  Gold  Mining  ft 
Milling  Company.  I  think  It  was  In  1900, 
possibly  1809.  It  was  before  I  went  to 
Mexico  to  view  that  property.  Q.  Speaking 
as  to  the  purchasing  of  the  stock  which  yon 
bought  before  yon  went  on  that  trip,  I  wish 
you  would  state  what  representations  were 
made  to  you,  if  any,  concerning  the  owner- 
ship of  the  mines  which  the  promoters  of 
the  Sonora  Company  claimed  to  own?  (De- 
fendants objected  to  the  question,  as  not 
tsndlng  to  prove  or  disprove  any  Issue  In 
tlie  case.  Objectlink  was  sustained,  and 
plaintiff  wiepted  at  the  tlm&)   A.  I  par- 


chased  my  stock  of  U r.  Btce  HtiCtonald,  Mt. 
Boblnscm,  and  Mr.  Jolmson.  They  w«e  the 
parties  who  talked  with  me  first  regarding 
0»  purdiaBs  of  tills  stock.  Q.  State  what 
th^  said  to  you  In  eomiecUon  wltli  the 
sale  of  the  ato^  as  to  tiie  ownraship  of  any 
mine.  (Defendants  objected  to  tiie  qnesticn. 
The  objecticai  was  sustained,  and  idaintlfl 
excepted  at  the  timet,)  A.  In  the  early  part 
of  1000,  Mr.  Boblnson,  Mr.  McDonald,  and 
Mr.  Johnson  organised  an  excursion  to  go 
down  to  Mexico,  In  order  to  have  people  go 
along  with  them.  I  was  asked  to  make  that 
trip,  as  their  guest  Mr.  Lindsay  was  one 
of  the  party,  also.  I  think  it  was  in  Feb- 
ruary, 1900.  It  was  in  the  winter,  but  I 
am  not  sure  about  the  month.  Mr.  C  K. 
Robinson  Influenced  my  going.  I  have  known 
htm  about  20  years,  knew  htm  very  well; 
be  had  been  in  the  employ  of  Tootle^  Hosea 
ft  Co.  for  a  number  of  years.  After  I  be- 
came of  age,  I  had  some  business  dealing 
with  Mr.  Robinson.  I  know  him  very  well; 
had  InUmate  business  relations  with  him. 
We  were  gone  about  10  days.  We  had  a 
special  car,  a  private  car.  There  were  a 
number  of  people  on  the  car;  as  I  remem- 
ber It,  it  was  full.  Among  the  St.  Joseph 
people  were  Bfr.  Davison,  Mr.  Lindsay,  Mr. 
Robinson,  Mr.  Hax,  and  Mr.  McDonald.  Oot- 
slde  of  .the  promoters,  all  I  can  recall  of 
the  St  Joseph  people  are  Blr.  Davison,  Mr. 
Lindsay,  and  myself.  Wa  were  Invited 
guests.  Q.  Now,  I  will  ask  you  to  state,  if 
during  that  trip,  there — I  wish  you  woald 
state  to  the  court  what  was  the  attitude  and 
what  was  said  by  Mr.  Boblnson  and  Mr.  Mc- 
Donald concerning  the  object  of  the  trip  and 
the  ownership  of  the  property  which  they 
called  mines.  Now,  you  can  make  a  state- 
ment to  the  court,  without  my  suggesting 
anything  definite  along  that  line;  Mr.  Mc- 
Donald and  Mr.  Robinson,  what  was  their 
attitude,  as  to  the  ownership  of  the  prop- 
erties that  they  claimed  to  be  mines?  Mr. 
Rusk:  We  object  to  that,  without  they  show 
to  whom  these  representations  were  mad& 
Mr.  Boyd:  Well,  before  the  people  generally 
that  were  guests.  Mr.  Busk:  Well,  now, 
that  Is  too  indefinite.  We  have  been  thrash- 
ing this  over  a  good  deal,  and  if  there  were 
any  representations  made  to  Mr.  Lindsay, 
or  in  his  presence,  they  can  certainly  show 
that  Mr.  Boyd:  Mr.  Lindsay  was  one  of 
the  guests  that  went  along  on  that  excur- 
sion? A.  Yes,  sir.  We  had  only  one  car 
for  the  use  of  that  trip.  Mr.  Boyd:  Now. 
I  repeat  the  or^nal  question  asked,  your 
honor.  Mr.  Rusk:  We  r^ew  the  objection. 
The  Court:  The  objection  will  be  sustained, 
unless  you  show  that  Mr.  Lindsay  was  pres- 
ent, at  the  time  that  statunoits  were  nude. 
Now,  you  aOc  Mr.  Tootie  If  Mr.  Undsay  wss 
present  at  the  time  any  statemente  were 
made?  Mr.  Boyd:  Q.  Ton  may  state  what 
Mr.  Boldnson,  Mr.  HcDtmaiA,  and  Mr.  Jobn- 
son  and  those  people  said  tbcy  wen  taking 
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the  gnests  down  there  for.  (DefendAiita 
agftiD  objected,  objection  was  sustained  and 
plaintiff  excepted  to  the  sereial  rulings  of 
tfae  court)  Mr.  Boyd:  Tbe  question  is  as 
to  wbat  was  pubUdy  stated  to  tbe  court 
Tba  Court:  Ho,  you  liaTe  shown,  that  Mr. 
Lindsay  was  oa  the  trip,  but  yon'  have  not 
shown  that  Mr.  Lindsay  was  there  at  the 
time  these  statements  wwe  made  The  ob> 
JecUon  is  swtalned.  (FlalntUf  exieesML.) 
The  witness:  The  car  was  a  private  car,  and 
was  Just  for  tbe  use  of  the  people  that  went 
tram  ben.  Mr.  Undsay  was  one  of  the 
Suests  on  the  car.  Mr.  Lindsay  went  away 
from  here  on  tbe  car  with  these  gentlemen, 
and  retained  with  (hem.  He  made'  the  en* 
tire  trip;  at  least  he  made  the  entire  trip 
down  and  back,  as  far  as  Kansas  City.  Mr. 
Boyd:  The  plaintiff  desires  to  esfc  the  wit- 
ness whether  the  statements,  made  by  these 
gentlemen  going  down  th»«,  and  In  their 
Tarlous  talks  on  the  train,  while  Mr.  Lind- 
say was  there  on  the  car,  if  they  stated  that 
they  owned  tbe  Bastllla  and  other  properties 
down  there.  (Defendant  objected.  Objec- 
tion is  sustained.  Plaintiff  excepts.)  The 
Court:  You  may  ask  Mr.  Tootle  if  he  saw 
Mr.  Lindsay  present  at  any  time  these  state- 
ments were  made.  Mr.  Boyd:  Ton  saw  blm 
on  the  car,  did  you  not  Mr.  Tootle?  A. 
Oh,  yes.  The  distance  down  there  is  more 
than  a  thonsand  miles,  I  knew  Mr.  Lindsay 
very  well.  Q.  Gould  he  hear?  A.  As  far 
as  I  know,  he  could.  Q.  You  may  state 
whether  he  was  present,  on  the  car,  when 
these  gentlemen  were  talking  about  the  prop- 
erties, and  within  hearing  of  some  of  them 
who  were  stating  about  the  ownership  of 
these  properties.  State  what  you  know 
about  that  subject  A  Well,  be  was  un- 
doubtedly there,  and  inasmuch  as  tbe  talk 
most  of  the  time  on  tbe  trip  was  centered 
on  the  properties  and  their  value,  I  would 
say  that  undoubtedly  be  bad  beard  it;  but 
as  to  making  any  definite  statement  that  I 
would  swear  to  the  fact  that  be  did  hear  It, 
I  would  not  do  that.  Q.  I  will  ask  you  If 
he  was  In  such  a  position  on  the  car  and 
was  so  located  that  If  he  bad  ordinary  bear- 
ing and  intelligence,  he  could  bear  what 
was  said?  A.  Yes,  sir.  Q.  Now,  you  may 
state.  If  after  you  arrived  near  the  Ticintty 
of  these  claims — ^If  any  person  conducted 
yon  and  Mr.  Lindsay  and  the  other  guests 
to  the  place  where  the  mioes  were  said  to 
be,  and  were  the  conductors  and  leaders  of 
the  gnests  on  that  excursion?  Who  led  the 
crowd  of  people,  including  Mr.  Lindsay  and 
yonrself  ?  A.  after  we  had  arrived  at 
this  town  of  Torres,  I  think  it  was  the 
superintendent  whose  name  X  do  not  recall, 
seemed  to  take  the  lead,  and  pointed  ont  the 
claims  and  tbo  diflMent  mines.  His  name 
was  Oonkltft  Q.  And  in  tlie  presence  of 
the  people  who  had  gone  <m  the  train,  In- 
clndlng  yonrself  and  Mr.  Lindsay?  A  Yes, 
■Ir.  (Defendant  objected  because  It  was  not 


shown  that  Mr.  Cronklte  had  any  authority 
to  make  r^resoitathnis  about  tiie  title  or 
the  property.)" 

The  court  liere  made  the  remark  that  Mr. 
Cronklte  was  now  mentioned  for  the  first 
time,  that  he  was  not  a  defendant  "Mr. 
Boyd:  Bxcqpt  that  he  was  the  manager 
for  these  gentlemen.  It  was  also  stated  that 
if  Mr.  Robinson,  Mr.  McDonald,  Mr.  John- 
son, or  any  one  of  them  were  present  and 
he  made  a  statemoit  about  the  ownership, 
and  If  they  did  not  refute  it  they  would  be 
bound  by  It"  The  court  then  renurked : 
"StUl  that  has  not  been  shown  yet  Mr. 
Randolph:  Wliy,  yes  It  has,  your  honor. 
Mr,  Boyd  has  aaiked  him  who  led  the  crowd, 
and  mentions  all  of  them.  The  Court:  Ob- 
jection Is  sustained,  (nalntlff  excepted.) 
Mr.  Boyd:  Q.  Hr.  TooUe,  I  wlU  aSk  you  if 
when  Mr.  Onmkite,  the  superintendent  made 
these  statements.  If  Mr.  Boblnson.  Mr.  RU» 
fiCcDonald.  Mr.  Johnson,  or  any  of  them 
were  preset  in  the  group  of  people  to  whom 
these  statements  were  made,  and  when  the 
mines  were  shown?  A.  They  were  present 
when  the  mines  were  shown;  that  Is,  when 
Mr.  Cronklte  showed  the  mines.  Q.  Then 
you  may  state  wbat  was  said  about  tbe 
mines,  as  to  whether  they  are  our  mines, 
or  your  mines,  or  whose  mines.  I  wish  you 
would  make  a  statement  of  wbat  was  said 
by  Mr.  Cronklte  and  these  gentlemen  con- 
cerning the  property  or  its  ownership,  rath- 
er— ^not  tbe  value  of  it  yet  A.  The  first 
morning  that  we  arrived  at  the  mines,  we 
were  taken  to  view  the  Bastllla  mine,  and 
they  had  opened  quite  a  number  of  feet  of 
shaft,  I  think,  and  some  little  drifts  from 
the  shaft  and  I  was  requested — ^the  whole 
party  were  surrounding  the  mouth  of  this- 
shaft,  and  I  was  requested — ^to  descend  into 
tbe  shaft  which  I  did.  We  remained  there 
some  little  time,  and  during  the  course  of 
the  conversation  regarding  the  property,  it 
developed  that  there  was  some  controversy 
over  the  claim;  that  Is,  that  there  was  a 
surrounding  claim,  or  neighboring  claim  to 
be  crossed;  this  bad  lapped  It  and  It  de- 
veloped that  there  was  some  litigation  re- 
garding the  lapping  of  that  claim.  That 
was  discussed  at  length,  and  I  gained  tbe 
impression,  at  that  time,  that  even  If  this 
iuigation  with  reference  to  that  Bastllla 
property  was  not  successful  to  the  Sonora 
Company,  it  made  practically  little  differ- 
ence to  them,  as  the  amount  expended  on  it 
had  not  been  great  and  that  they  liad  other 
claims  there  that  some  of  the  parties  inter- 
ested felt  were  of  greater  value  than  the 
BastlUa  jtroperty.  I  bad  secured  informa- 
tion before  we  arrived  at  the  Bastllla  that 
that  property  was  not  owned  In  fee  title  by 
the  Sonora  Company.  Mr.  Robinson,  prior 
to  that  time,  had  told  me  that  tlie  pr<n>en7 
was  owned  In  fee  simple  by  the  Sonora 
Company.  The  group  were  all  together  look- 
,  Ing  at  these  mines;  Upon  our  fetnm  to  Tov 
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res,  we  took  the  same  Fullmaii  to  come 
borne,  the  same  private  car.  Mr.  Jobnamit 
Mr.  Roblnaon,  Mr.  McDtmald,  and  Mr.  Haz 
bad  headquarters  In  tbe  drawing  room 
apartmmt  of  the  car.  They  need  it  for 
their  bnslneaB  txanaectloiis.  They  took  the 
gnests  In  there.  It  might  have  been  that  at 
times  they  would  take  them  In  groups  and 
also  shigly.  I  could  not  state  poeitlTely  that 
th^  did  take  tiiem  In  groups.  I  know  that 
I  was  interviewed  in  that  room  ivivately 
by  Mr.  Boblnson,  Mr.  Johnsonf  and  Mr. 
Gronklt^  Just  by  tbe  promoters.  I  had,  i«e- 
vlotu  to  this  trip,  bougbt  some  stodL  on  Mr. 
Robinson's  representations.  Q.  How  much 
did  yon  pay  for  that?  (Defendants  again 
objected.  Objection  was  sustained.  Plain- 
tiff at  the  time  excepted.)  A.  The  stateroom 
apartmrat  was  at  one  aid  of  the  car.  It 
was  closed  so  that  It  was  private.  That  la, 
it  became  so  by  dosing  the  door.  Mr.  Bobln- 
son, Mr.  Jobnson,  Mr.  Hax,  Mr.  Oronklte, 
and  Mr,  McDonald  used  that  as  tbelr  office 
to  dispose  of  busloess  on  the  way  back.  Q. 
Did  you  notice  wbetber  or  not  Mr.  Lindsay 
went  in  there  with  them  at  any  time?  A. 
I  Judge  he  did,  although  I  cannot  say  that. 
I  tblnk  they  bad  everybody  Interviewed.  Q. 
And  those  interviews,  so  far  as  yon  learned 
from  the  Interview  with  you,  were  for  what 
purpose?  (Defendants  objected.  Objection 
sustained.  Plaintiff  excepted.)  Q.  I  will 
ask  you  whether  or  not  they  stated  that  tbe 
Sonora  Oold  Mining  &  MUlbig  Company  held 
the  title  to  this  mln^  called  the  Bastllla. 
(Defendants  objected,  objection  was  sustain- 
ed, and  plaintiff  excepted.)  Q.  Mr.  Tootle, 
after  yon  had  ascertained  Uiat  tbe  statement 
that  they  bad  title  to  this  Bastllla  was  not 
true,  did  they  offer  to  return  your  stock  to 
yon?  (Defendants  objected,  objection  was 
sustained,  and  plaintiff  excepted.)  Mr.  Ran- 
dolph: We  offer  to  show  that  they  offered 
to  return  tbe  stock;  that  then  a  new  bar- 
gain was  made,  based  upon  a  contingency 
with  reference  to  the  title.  (Defendants  ob- 
jected. Objection  sustained.  Plaintiff  ex- 
cepted at  the  time.)" 

The  plaintiff  offered  to  show  that  that 
talk  occurred  on  the  car  on  the  way  home 
from  the  trip.  The  offer  was  rejected,  and 
I^lntlff  excepted. 

There  was  much  more  evidence  introduced 
of  the  character  before  stated;  but  this 
statement  will  not  be  prolonged  by  stating 
it,  or  Its  substance,  because  that  which  Is 
stated  sufficiently  presents  the  theory  upon 
which  tbe  court  tried  the  case  and  the  facta 
upon  which  the  questions  of  law  presented 
are  predicated.  There  was  also  evid^ice  in- 
troduced which  tended  to  show  that  the  de- 
fendant company  never  perfected  the  alleged 
pnrchase  of  the  mines  In  question,  bat  for* 
felted  the  $20,000  alleged  to  have  been  paid 
to  bind  the  bargain  of  the  $120,000  purchase 
price,  and  snbsequoitly  broi^t  suit  In  the 
courts  of  Mexico  to  recovw  tho  $20,000  so 


paid;  but  It  wu  onsuoceBsfnl  Id  tttat  Utlsa- 
tlon.  Plaintiff  also  offered  In  evidence  ob- 
tain printed  matter  In  the  nature  of  a  iwos- 
pectoB,  purporting  to  have  been  Issued  and 
circulated  among  tiie  prospective  stock  pur- 
chasers. This  evidence  was  exdnded,  and 
the  plaintiff  duly  excqited.  The  plUntJff 
thereupon  rested  Ua  case,  and.  at  the  re- 
quest of  oonnsel  for  the  defudanta,  tlie 
court  gave  an  Instmctlon  In  tbe  natote  of 
a  demurrer  to  the  evidence,  telling  the  Jury 
that  under  the  pleadings  and  evidence  the 
plaintiff  was  not  entitled  to  a  ncamej,  and 
that  their  verdict  should  be  for  the  d^end- 
ants  on  the  counterclaim.  In  reapcwae  te 
said  Instruction,  the  Jury  returned  a  vradicc 
against  the  plaintiff  and  in  fftvor  of  the  de- 
fendants, for  the  counterclaim,  for  the  snm 
of  $8,889.06.  In  due  time,  and  in  proper 
form  and  manner,  the  plaintiff  appealed  the 
cause  to  this  court 

K.  B.  Randolph  and  James  W.  Boyd,  for 
appellant  Wm.  B.  Strii^[fellow,  Cor  respond- 
ents. 

WOODSON,  3.  (after  stating  the  facte  as 
above).  [1]  As  previously  stated,  this  Is  a 
suit  based  upon  two  promissory  notes.  The 
defense  pleaded  was  payment  The  r^ly 
charged  fraud  regarding  said  payment,  and 
a  want  of  or  a  failure  of  ctmslderatioa  for 
tbe  contract  of  payment 

Under  this  state  of  the  pleadings,  the  exe- 
cution of  the  notes  sued  on  was  thereby  ad- 
mitted, payment  of  the  same  as  alleged  In  tbe 
answer  was  confessed,  but  the  validity  of  the 
payment  Is  questioned.  Under  that  state  of 
the  pleadings,  the  plaintiff  assumed  the 
laboring  oar,  and  undertook  to  prove  fraud 
In  the  procnr«nent  of  and  foUure  ot  consid- 
eration for  the  contract  satlafying  and  can- 
celing the  notes  med  on. 

[2]  The  appellant  Introduced  an  abundance 
of  evidence,  which  tended  to  show  that  tbe 
respondents  and  none  of  them  owned  any 
property  whatever,  belonging  to  the  ent^ 
prise  In  question,  at  all  the  times  motioned 
In  this  case.  Taking  the  most  ftrorahle  view 
of  the  evidence  that  Is  possible  for  tbe  re- 
spondents. It  tends  to  show  that  theif  had 
only  a  contract  of  some  diaracter  giving 
them  tbe  right  to  pnrduae  tlie  mines  moi- 
tloned  In  the  pleading  and  evidence,  upon 
the  payment  of  tbe  purchase  price  of  $120,- 
000.  It  is  almost  conclualTe,  from  the  eri- 
denoe  tntrodnced,  that  only  $20,000  of  that 
sum  was  ever  paid,  and  In  consequence  there- 
of the  contract  of  porchaee  was  practlcaUy 
conceded  by  respondmt^  by  Instltntlng  suit 
in  tbe  oonrte  of  Mexico,  to  recover  tbe  $20,- 
000  so  paid,  witiiout  asking  for  a  MpvMc 
performance  of  the  contract  of  purchase. 

The  respondents  having  no  title  to  the 
mines  mentioned,  at  the  time  they  were  en- 
deavoring to  sell  and  did  sell  stock  to  tbe 
public  In  geiusal,  and  to  Mr.  Undsay  In 
particular,  the  Importance  of  tbs  tastlmoDj 
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of  tbB  witnesses  whose  depositions  were  of- 
fered In  evidence,  as  well  as  that  of  those 
who  testified  orally  at  tbe  trial,  becomes  ai>- 
parent.  It  not  only  tended  to  prove,  btit  it 
shows  beyond  a  reasonable  doubt,  under  the 
demurrer,  tliat  the  promoters  of  the  proposi- 
tion, and  tlie  defendant  company,  through 
its  r^^olarly  constttnted  officers,  r^resented 
to  the  prospectiTe  pnrchasers  of  stock  tliat 
tlie  company  owned  tlte  min«i  which  they 
were  taken  to  Mexico  to  se^  and  that  tb^ 
wanted  the  proceeds  of  the  stock  sales,  not 
to  pay.  for  the  mines  theraselTes,  but  to  de- 
velop the  valuable  mines  which  they  said 
the  company  then  owned,  and  for  the  fur- 
ther purpose  of  erecting  mills  thereon  with 
which  to  handle  and  treat  the  ores  thereof. 

If  we  correctly  understand  the  position  of 
counsel  for  the  appeUant,  and  the  theory  of 
the  trial  court,  they  do  not  controvert  the 
fact  that  said  testimony  shows  the  objects, 
purposes,  and  conduct  of  the  respondents 
were  as  Just  stated;  but  their  Insistence  is 
that  the  record  falls  to  show  that  any  of 
said  representations,  as  to  the  ownership  of 
tbe  mines,  or  that  tbe  objects  and  pnrposes 
of  the  respondents  in  selling  the  stock,  were 
ever  communicated  to  Kfr.  Lindsay,  the  de- 
ceased, or  that  he  acted  upon  or  purchased 
the  50,000  shares  of  stock  mentioned  in  tbe 
contract  set  out  in  the  pleadings  and  evi- 
dence, for  those  reasons.  This  Insistence  is 
wholly  untenable.  While  it  is  true  the  rec- 
ord contains  no  direct  and  positive  evidence 
which  shows  said  representations  were  made 
to  Mr.  Lindsay,  or  that  the  object  and  pur- 
poses of  the  respondents  were  made  known 
to  him,  yet  the  record  abounds  with  facts 
and  circumstances  from  which  the  court  and 
Jury  may  very  well  have  inferred  that  those 
matters  were  communicated  to  and  were 
known  to  him. 

The  uncontradicted  statements  of  all  of 
those  witnesses  were  to  the  effect  that  the 
excursion  to  Mexico  was  gotten  up  for  the 
purpose  of  taking  the  party  of  prospective 
investors  down  there  to  look  at  the  mines  of 
the  defendant  company,  with  a  view  of  sell- 
ing them  stock,  for  the  purpose  of  developing 
tbe  same,  and  erecting  mills  thereon,  with 
which  to  handle  and  treat  the  ores.  Mr. 
Lindsay  was  one  of  the  party,  and  was  tak- 
en down  there  for  that  purpose  Just  as  all 
the  rest  of  them  were;  or,  at  least,  there  Is 
no  evidence  tending  to  show  that  he  went 
for  any  other  purpose.  He  accompanied  the 
parties  who  went  for  that  purpose,  and  was 
frequently  seen  mingling  with  and  talking 
to  the  parties  to  whom  said  business  prop- 
osition was  presented,  and  to  whom  said 
represeDtations  were  nude,  and  who  knew 
of  the  object  and  purposes  of  the  trlpb 
Those  representattons  were  generally  and 
freely  made  by  the  respondents  to  all  of 
thrir  guests  upon  the  car,  in  going  down, 
while  In  H»lco,  and  while  on  the  car  In 
retnnilng  bama.   Why  ahonld  those  repre- 


sentatlons  be  made  to,  and  beard  by  all  tbe 
other  guests,  and  not  by  Mr.  Lindsay?  The 
record  sbowt  that  he  wms  a  man  of  good 
sense,  fine  business  qnallflcatlona,  and  had 
had  vast  experience  in  buslneM  tranaacUonBL 
Is  it  not  reasonable  to  Infer  0iat  he  imder- 
stood  what  they  dldT 

Not  only  iliat,  the  evldenoe  offered,  tended 
to  show  that  Mr.  Undsay  was  the  first  per- 
son invited  into  and  to  oiter  the  stateroom 
of  the  slebper  npim  the  retom  trlp^  where 
each  and  all  of  the  guests  were  takoi  sep- 
arately, for  the  purpose  of  selling  than  stock 
in  the  defendant  company.  Why  was  he 
Invited  and  takoi  into  the  stateroom.  Just 
as  aU  the  rest  of  them  were.  If  it  was  not 
for  the  purpose  for  which  they  were  all  taken 
in  there,  namely,  to  sell  him  stock  in  the 
company  and  for  tbe  purpose  of  raising  mon- 
ey with  which  to  develop  the  mines  and 
erect  the  mills  thereon?  Moreovw,  Col.  Don- 
ovan testified  that  be  and  Mr.  Lindsay,  by 
previous  arrangement,  met  some  of  the  re- 
spondents in  the  city  of  St,  Jos^h,  for  the 
purpose  of  consulting  about  raising  money 
with  which  to  develop  the  mines  of  the  com- 
pany. They  there  represented  to  htm  and 
Lindsay  that  the  company  owned  the  mines, 
and  offered  to  Interest  him  in  the  (ximpany 
If  he  would  raise  them  some  money  for  that 
purpose. 

Counsel  for  appellant  offered  to  prove  by 
this  witness  that  the  respondents  author- 
ized him,  in  the  presence  of  Lindsay,  to 
state  to  Swift  and  others  of  Chicago  that  the 
company  owned  tbe  mines,  and  authorized 
hUn  to  sell  them  stock  in  the  company  upon 
that  basis.  That  evidence  was  also  exclud- 
ed, and  exceptions  were  saved. 

Appellant  Introduced  Milton  Tootle,  Jr., 
and  John  D.  Richardson  as  witnesses,  and 
offered  to  prove  by  them  ttiat  the  respond- 
ents stated  to  them  that  the  company  own- 
ed the  mines  mentioned,  with  tbe  view  of 
selling  them  stock,  and  that  in  pursuance  of 
said  representation  each  of  them  did  pur- 
chase stock  In  the  company.  That  evidence 
was  objected  to  by  counsel  for  respondents, 
and  excluded  by  the  court,  to  which  actl<ni 
of  the  court  appellant  duly  excepted. 

There  can  be  no  question  but  what  all  of 
this  evidence  tended  to  prove  that  said  rep- 
resentations were  made  to  Lindsay,  the  de- 
ceased, and  that  they  were  false  when  made. 

Counsel  for  respondents  argue  that  even 
though  It  should  be  conceded  that  said  rep- 
resentations were  made  to  Mr.  Lindsay,  and 
that  they  were  false,  yet  the  ruling  of  the 
court  In  excluding  said  depositions  and  testi- 
mony of  the  witnesses  who  were  introduced, 
at  tbe  trial,  was  proper  for  the  reason  that 
the  evidence  falls  to  show  that  Mr.  Lindsay 
relied  upon  them  and  purchased  the  50,000 
shares  of  stock  mentioned  in  the  contract 
of  purchase  set  out  In  the  answer.  This 
contention  Is  also  unsound,  for  the  reason 
that  be  did  purchase  said  stock  in  the  man- 
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ner  and  form  stated  In  the  anawer^  and  there 
was  no  other  evldoice  tending  to  show  that 
he  parchased  It  under  any  other  or  differ- 
ent drcnmatances  than  those  detailed  in  evi- 
dence. That  being  troe,  the  oonclnslon  Is 
trredstible  that  be  pnrchased  the  stock  be- 
cause he  believed  the  company  owned  the 
mines  ^o«n  hlni,  and  that  he  was  willing 
to  purchase  the  60,000  shares  for  the  920,- 
000,  and  thereby  enable  the  company  to  de- 
velop Its  mines  and  pat  In  machinery.  It  Is 
not  reoBonaUe  to  brieve  tbat  he  would  have 
Invested  said  $20,000,  In  the  stock  of  the 
company,  if  he  had  not  believed  tliat  it  own- 
ed said  mines.  Tfaero  la  no  pretoise  made 
tliat  the  company  owned  any  other  i^perty, 
money,  or  assets  of  any  kind  whatever,  ex- 
cept said  mines;  and  to  hold  that  so  good  a 
buBlness  man  as  tile  evideoce  shows  ,Mr. 
Lindsay  to  have  been  would  Invest  $20^000, 
in  the  stock  of  a  cwupany  which  had  no 
eat^tal  or  assets  of  any  kind,  would  be  con- 
trary to  common  sense  and  sil  xfBBon.  The 
excluded  evidence,  if  admitted,  would  clear- 
ly have  made  out  a  prima  fade  case  for  the 
ainwUant,  and  would  have  called  for  proof 
on  the  part  of  the  respooiaents.  What  the 
real  facts  of  the  case  are,  we  know  not,  and 
are  not  liable  to  know  until  the  respondents 
put  In  their  evrdence.  Th^  may  have  a 
perfect  defense,  bnt  we  cannot  antlc^te  or 
know  wliat  it  is  until  we  hear  their  evi- 
dence. We  simply  h<^  that  the  ^ipellant 
would  have  made  out  a  prima  facie  case, 
had  the  court  not  erred  In  excluding  testi- 
mony. 

We  are  therefore  of  the  opinion  that  the 
trial  court  erred  in  excluding  said  deposl- 
tions  and  the  testimony  of  the  wltnenea  that 
were  offered  at  tike  trlaL 

There  are  other  questions  presented  and 
argued;  but  tiie  facts  upon  which  they  are 
predicated  are  so  Inqperfectly  presented  by 
the  record  that  we  will  not  at  this  time  pass 
upon  them*  A  dear  presentation  of  them  to 
the  court,  at  the  next  trial,  wUl  in  all  prob- 
ability enable  the  trial  court  to  properly 
pass  upon  them. 

For  the  reasons  stated,  the  Judgment  of 
the  circuit  court  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  concur. 


GURBENT  et  aL  v.  CCRBENT  et  bL 
(Supreme  Court  of  MlBBonri,  Division  No.  L 
Jane  28,  1012.) 

1.  WitXS  (I  166*)— YAUDITT— UHDin  INFLU- 

ENCB— EVIDENCB. 

Iq  tbe  conCest  of  a  will  on  the  gronnd  of 
undue  influence,  evidence  held  insufficient  to  es- 
tablish Buch  inflaence. 

[Ed.  Note.— For  other  cases,  see  VnOa,  Cent 
Dig.  11  421-487;  Dee.  Dig.  |  166.*] 

2.  Wiixs  (I  BO*)— Vaumtt— Mbhtal  Gafac- 

ITT. 

A  testator's  will,  thonrh  denying  natnral 
claims  on  his  bounty,  most  be  sustained  where 
he  understood  the  natural  objects  of  his  bounty 


and  the  nature  and  character  of  Us  property. 

and  there  was  no  evidence  of  mental  incapad^ 
or  undue  influence  at  the  time  of  making  th« 
wUL 

[Ed.  Note.— For  other  cases,  see  WiUa,  Cent. 
Dig.  H  96-100:  Dea  Dig.  S  Ml*] 

8.  Wizxs  (I  88*)— Tauditt— InaAira  Dauj- 

BIONS. 

The  fact  that  a  testator  had  difficnlties 
with  his  children,  and  In  the  height  of  hia  bit* 
terneas  drove  them  from  his  home  and  deter- 
mined to  disinherit  them,  will  not  Invalidate  a 
subsequent  will;  It  not  appearing  that  be  wu 
in  a  paroxysm  of  anger  amounting  to  an  In- 
sane delusion  when  the  will  was  made. 

iEd.  Note.— For  other  cases,  see  WIUs,  Cent 
f.  H  78-^1;  Dec  Dig.  |  Sk*] 

Appeal  from  Circuit  Court,  Scbuyler  Coun- 
ty; Nat  H.  Shelton,  Judge. 

Action  by  George  E.  Current  and  other* 
against  William  W.  Current  and  others  to 
contest  the  will  of  Ell  M.  Current  Prom  a 
Judgment  for  defendants,  plaintiffs  appeaL 
Afllrmed. 

This  suit  was  begun  in  the  drcoit  court  <^ 
Schuyler  county  to  contest  the  will  of  £11 
M.  Current  who  died  in  February,  190&  He 
was  twice  married,  and  had  by  the  first  wife 
4  children,  namely,  Alonzo  Currmt,  l^dla 
A  Current  (both  of  whom  were  dead  at  the 
time  of  the  testator's  demise),  Nancy  WaU. 
and  Matthew  Current;  and  there  were  11 
children  by  the  second  wife,  namely,  mi- 
Ham,  Lewis,  Leonard,  George^  and  Bertba 
Current,  and  Amanda  Sweet,  now  Warrea, 
Sarah  M.  Eason,  wife  of  John  Eason,  Addle 
Lucas,  wife  of  William  Lucas,  Mary  Bl  Lu- 
cas, wife  of  Lucas.  Melva  Ilesa.  wife 

of  — — ■  Hess,  and  Nora  Lucas,  wife  of 


Lucas,  plaintiffs. 


Alonzo  Current  left  surviving  lUm  four 
ehlldren,  namely,  William  W.,  Samuel,  Ern- 
est, and  Earl  Current^  defendants. 

In  July,  1907,  the  tntator  made  a  fbrmer 
win  1^  which  he  devised  all  of  bis  estate  to 
his  four  sons,  Matthew,  Lewis,  WUllara.  and 
George  Current,  and  to  bis  daughter  Maiy 
Lucas,  and  ttiere  was  some  evidence  tending 
to  show  that  Sarah  H.  Eason  was  also  made 
one  of  ttie  residuary  devisees  thei^n.  All 
the  other  chlldroi  wero  given  $1  each. 

On  August  3,  1007,  the  testator  destroyed 
the  first  will  and  thai  made  and  pubUdud 
the  one  in  qnestton,  by  which  lie  devised  all 
of  his  estate  to  his  tbtee  sons,  Matthew, 
Lewis,  and  William  Current,  and  to  Us 
daughter  Mary  A.  Lucas.  The  remaining 
children  were  given  |1  each.  William  was 
named  as  executor  of  ttie  will,  without  bnid. 

The  grounds  of  the  ccHDtest,  as  alleged  In 
the  petition,  were  the  unsound  mind  of  the 
testator  and  undue  influence  ex^dsed  by 
the  defendant  over  hia  mind. 

At  the  conduslon  of  the  evidence  Intro- 
duced on  Uie  part  of  the  contestants,  the 
court,  at  the  request  of  the  defendanta,  dl* 
reeted  the  Jury  to  find  that  the  will  propoond- 
ed  was  the  last  will  and  testament  of  EH  M. 
Current,  the  testator,  to  which  the  contest" 
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ants  daly  objected  and  excepted,  and.  In 
pursuauce  to  the  dircctloD  of  the  court,  the 
Jury  returned  a  verdict  sustaining  the  wiU. 
In  dne  time  and  In  proper  manner,  the  con- 
testants appealed  the  cause  to  this  court 

The  substance  of  the  evidence  Introduced 
by  the  contestants  to  prove  the  unsoundness 
of  mind  of  the  testator,  and  the  undue  In- 
fluence exercised  over  blm,  Is  brief,  and  Is 
as  follows:  On  August  3,  1007,  the  testator 
destroyed  his  first  will  and  at  the  same  time 
made  the  one  in  question.  Mr.  A.  D.  Morris, 
counsel  In  the  case,  drew  both  wills  and  tes- 
tified that  the  testator  was  of  sound  mind, 
named  his  children  in  the  order  stated  In 
the  will,  nuderstood  perfectly  the  nature  and 
character  of  hla  property  and  where  located, 
and  directed  Its  disposition  In  the  terms 
stated  In  the  will,  and  that  the  only  change 
made  In  the  last  will  from  the  first  was  the 
omission  of  George's  name  from  the  residu- 
ary clause  In  the  last  will,  and  gave  him  In- 
stead thereof  |1.  But  Mr.  Hayes,  one  of  the 
attesting  witnesses,  testified  that,  according 
to  bis  recollection,  Mrs.  Hess  was  one  of  the 
residuary  legatees  In  the  Srst  will,  and  Mr. 
Walton  testified  that,  according  to  bis  recol- 
lection, there  were  two  daughters  named  in 
tbe  first  will  as  restdnary  legatees,  and  only 
one  in  the  last. 

For  several  years  prior  to  the  execution  of 
the  first  will,  John  Eason  and  his  wife 
Sarab,  a  daughter  of  the  testator,  resided  on 
Mr.  Current's  farm,  and  tbe  latter  and  his 
wife  lived  with  them.  The  testator  was  very 
fond  of  Mrs.  Eason,  and  was  on  friendly 
terms  with  all  of  his  childrai  except  Mrs. 
Warren.  It  seems  that  he  waa  especially 
fond  of  George,  who  was,  as  before  stated, 
named  In  the  former  will  as  one  of  the  residu- 
ary legatees. 

Tbe  evidence  for  the  contestants  also  tend- 
ed to  show  that  about  July  26,  1907,  the  tes- 
tator went  to  visit  hla  daughter  Melva  Hess, 
who  resided  across  the  state  line  In  Iowa. 
Their  relations  were  cordial.  He  remained 
there  two  or  three  days,  and  while  there  met 
his  wife  who  was  returning  from  Ottumwa, 
where  she  had  been  visiting  a  daughter,  Mrs. 
Lucas.  On  July  28th  the  testator  and  his  wife 
returned  to  tbe  home  of  John  Eason,  accom- 
panied by  Mrs.  Hess,  who  visited  with  them 
a  part  of  that  day.  His  and  her  relations 
were  also  friendly,  and  he  told  her  that  he  in- 
tended to  visit  her  oftener  than  he  had  done 
In  the  past  That  on  July  30th  William  Cnr- 
r^t  sent  his  son  for  the  testator,  who  return- 
ed with  the  son  and  spent  there  a  few  hours, 
and  returned  to  bis  home  with  the  Easons. 
That  the  next  morning  be  appeared  to  be 
very  angry  and  threatened  to  strike  John 
Eason,  saying  he  bad  been  telling  lies  on 
blm,  and  told  Mrs.  Eason  that  she  was  Just 
as  "onry"  as  John  wa&  That  in  the  summer 
of  1907  (George  Current  pot  up  a  part  of  the 
testator's  hay  and  took  his  meals  with  bis 
father  and  the  Easons.  During  that  time 
tiM  testator  told  Georga  that  William  Lucaa 


said  to  him  that  he  (George)  had  a  rev<dver 
In  his  pocket  and  made  an  attempt  to  shoot 
him  (Lucas).  There  was  some  other  evidence 
tending  to  corroborate  this  revolver  Incident 
That  Mrs.  Hess  did  not  see  the  testator  again 
until  about  tbe  lat  of  September  following, 
when  she  went  over  to  see  her  mother  who 
was  sick.  The  testator  refused  to  speak  to 
her,  and,  when  she  offered  to  shake  hands 
with  him,  he  struck  her  on  the  shoulder 
with  his  elbow  and  said,  "Go  on  about  your 
business,  I  have  your  word  for  It,"  and  add- 
ed: "Didn't  you  write  me  a  letter  to  come 
up  and  visit  you  and  then  tell  others  you 
didn't  want  to  see  me?"  That  in  May,  1907, 
Mrs.  Hess  had  written  the  testator  to  come 
and  see  ber.  That  on  May  30th  her  brother 
Lewis  came  to  see  her,  and  she  said,  "  'Lewis, 
I  wrote  to  father  to  come  up  and  visit  me,' 
and  I  said,  'Why  did  be  not  come?' "  In 
reply  he  said,  "Well,  I  guess  yon  don't  care 
much  that  he  did  not  come,  do  you?" 

There  was  evidence  also  tending  to  show 
that,  at  the  time  of  the  execution  of  the  will, 
the  testator  was  in  poor  health,  high  tem- 
pered, and  when  angered  was  unreasonably 
and,  as  some  of  the  wttneaaea  said,  he  waa 
crazy. 

Hlgbee  A  BfUls,  for  ai^Uants.  S.  W. 
Mills  and  A.  D.  Morris,  for  respondents. 

WOODSON,  3,  (after  stating  the  facts  as 
above). 

[1]  1.  I  have  stated  the  substance  of  all 
the  material  evidmce  contained  in  tbe  rec- 
ord tending  tbe  prove  that  Ell  M.  Current 
was  of  unsound  mind  at  the  time  he  made 
and  published  the  will  In  controversy,  and 
which  tends  to  show  that  be  was  unduly  in- 
fluenced in  making  the  same.  And  in  doing 
so  I  have  stated  tbe  evldoice  as  strong,  if 
not  stronger.  In  favor  of  the  appellants 
than  the  record  warrants. 

The  position  of  counsel  for  appellants  ia 
not  made  perfectly  clear,  but,  if  we  correct- 
ly understand  them,  it  is  this:  That  the  evi- 
dence shows  that  some  one  or  more  of  tbe 
beneficiaries  under  the  will  made  false  state- 
ments to  the  testator  r^ardlng  the  contest- 
ants and  especially  as  to  George  Current,  Sa- 
rah Eason,  and  Melva  Hess,  which  made 
him  very  angry  at  them;  that  being  a  man 
of  very  high  temper  and  easily  angered,  he 
became  unreasonable  and  crazed  in  his  feel- 
ings and  conduct  toward  them,  which  Induc- 
ed him  to  destroy  the  old  will  and  execute 
the  new  one  and  thereby  disinherited  them. 

This  position  Is  untenable  for  several  rea- 
sons: (a)  Because  tbe  evidence  falls  to  show 
that  tbe  respondents  circulated  or  made  any 
false  statements  to  the  testator  regarding 
tbe  appellants,  or  any  of  them.  Admitting 
that  tbe  evidence  shows  that  the  devisees 
made  the  statements  to  the  testator.  Im- 
puted to  them  regarding  the  contestants, 
yet  there  Is  not  a  sdntilla  of  evidence  tend- 
ing to  show  that  those  statements  were  not- 
true  In  fact;  no  ony  not  evoi  tbe  partlea 
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to  whom  or  of  whom  they  were  su[^K>sed  to 
have  been  spoken,  dented  tbelr  truthful- 
ness, (b)  But,  independent  of  that,  concede 
that  said  statements  were  made  as  charged, 
and  that  they  were  false  In  fact,  neverthe- 
less the  evidence  wholly  falls  to  show  that 
said  statem^ts  were  sufficient  to,  or  did  in 
any  manner,  influence  the  testator  In  the 
least  In  making  his  last  will  and  testament, 
(c)  Moreover,  the  great  weight  of  the  evi- 
dence showed  that  the  new  will  was  the 
same  as  the  old,  except  the  former  omitted 
George  as  one  of  the  residuary  legatees, 
while  the  latter  named  him  as  such. 

While  It  iB  true  that  there  la  some  evi- 
dence tending  to  show  that  elth^  Mrs.  Hess 
or  Mrs.  EasoD  were  named  residuary  lega- 
tees under  the  first  wUl  made,  yet  the  great 
preponderance  of  It  shows  that  neither  of 
them  were  so  named.  The  attorney  who 
drew  both  Instruments,  and  who  knew  better 
than  any  other  one  their  contents,  states 
unequivocally  that  the  only  difference  there 
was  between  the  two  Instruments  was  that  the 
first  will  named  George  Current  as  a  residua- 
ry legatee,  while  the  last  omitted  his  name 
from  the  residuary  clause.  Under  this  view 
of  the  record,  there  was  no  substantial  evi- 
dence Introduced  tending  to  show  that  the 
testator  was  of  unsound  mind  at  the  time 
he  made  the  will  in  coDtrovereoTt  or  that  the 
beneficiaries  thereunder,  or  any  one  elae^  ex- 
ercised any  ondoe  Influence  over  his  mind 
at  that  time. 

[2]  Upon  tliat  state  of  the  record  It  was 
clearly  the  duty  of  the  trial  court  to  In- 
struct the  Jury  to  return  a  verdict  sustaining 
the  will.  Southworth  v.  Soathwortb.  178 
Mo.  C9,  73  S.  W.  128;  Roberts  v.  Bartlett 
190  Mo.  680,  80  a  W.  858:  Archambavlt  v. 
Blanchard,  106  Ho.  884,  95  S.  W.  884;  Con- 
ner T.  Skaggs,  213  Ho.  334,  111  8.  W.  1132. 

It  is  also  held  in  the  cases  of  Hamon  v. 
Hamon,  180  Mo.  685,  79  S.  W.  422.  and  Con- 
ner T.  Skaggs,  snpra,  that,  where  there  was 
no  evidence  of  nndae  Influence  exercised  over 
the  mind  of  the  testator  at  the  time  of  mak- 
ing the  will,  or  of  mental  incapacity,  the 
will  should  be  sustained  If  the  evidrace 
showed  that  be  had  sufficient  Intelligence  to 
understand  the  act  he  was  performing,  and 
understood  the  nature  and  character  of  the 
property  be  possessed,  as  w^l  as  the  natural 
objects  of  bis  bounty. 

Under  the  evidence  In  this  case,  there  can 
be  no  question  but  what  the  testator  under- 
stood perfectly  all  of  those  thlt^ 

[3]  2.  The  strongest  view  that  counsel  for 
appellants  can  take  of  this  case  is  that  the 
evidence  tended  to  show  that  the  testator 
was  a  man  of  high  temper,  and  when  arous- 
ed he  was  unreasonable  and,  as  some  of  the 
witnesses  said,  crazy.  But  there  Is  no  evi- 
dence that  he  was  In  that  condition  at  the 
time  he  made  this  will. 

In  Conner  t.  Sluiggs,  snpra,  tbia  court 


held  that  the  fact  that  the  testator  bad  » 
violent  temper  and  had  had  trouble  with  his 
children,  and  In  the  height  of  fala  blttemes^i 
determined  to  disinherit  them  and  even  drove 
them  from  his  home, -was  not  evidence  of  an 
insane  delusion,  wh^e  there  was  no  evldenoe 
that  he  was  in  a  paroxysm  and  rafls  irtien 
the  will  was  made. 

Upon  the  evidence  disclosed  by  the  record, 
and  under  the  authorltiee  cited,  we  are  clear- 
ly of  the  opinion  that  the  trial  court  proper- 
ly directed  a  verdict  for  the  rspondents. 

The  Judgment  therefore  should  be  and  Is 
accordingly  affirmed.    AU  concur. 


STATE  V.  STARR. 

(Supreme  Court  of  MieBoori.  Diviitinn  No.  2. 
June  1,  1912.    Rehearing  Denied 
June  20,  1912.) 

1.  Fazsk  Pbetenbes  (I  9*)— Defense. 

Where  accused  inanced  a  retired  farmer 
78  years  old,  with  whom  he  had  been  on  in- 
timate terms  for  80  years  and  who  bad  oa- 
bonnded  confidence  fai  him,  to  part  with  a  sum 
of  money  In  settlement  of  a  suit  for  aliena- 
tion, whioh  the  accused  falaelr  represented  to 
the  farmer  bad  been  brought  agaiosc  him  by 
the  husband  of  a  woman  with  whom  the  farmer 
bad  been  criminally  intimate,  It  was  no  defense 
in  a  prosecution  for  obtaining  such  money  br 
false  pretenses  that  such  representations  would 
oidinarily  be  considered  absurd  and  be  dis- 
believed, or  that  the  farmer  made  no  attempt 
to  verify  them;  the  test  of  the  offense  beinf 
whether  the  representations  made  were  cal- 
culated, under  the  (urcumstances,  to  Impose, 
and  did  impose,  upon  tlie  particular  victim. 

[Bid.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Difc.  i  14;  Dec  Dig.  |  9.*] 

2.  FAI3E  PbETSNSBS  (|23*)— PEBaOKSLlZABIX 

Where  three  persons  coDspire  to  swindle 
an  old  man  out  of  money,  and  through  faUe 
representations  made  by  the  defendant  induoe 
him  to  pay  a  certain  sum  to  another  one  of  the 
three,  which  sum  they  snbnequently  divide,  nil 
three  are  guilty  of  obtaining  money  by  false 
pretenses. 

[Ed.  Note-— For  other  cases,  see  False  Pre- 
tenses. Cent.  Dig.  |  28;  Dee.  Dig.  f  23.*] 

3.  False  Peetenses  (5  49*)— Pboof  or  OwK- 
■BSHiP— Sufficiency. 

In  a  trial  for  obtaioiog  money  under  false 

?iretenses,  evidence  that  the  victim  procured 
rom  the  bank  the  money  out  of  which  he  wu 
swindled,  and  was  In  poasession  of  it  in  the 
ordinary  way,  was  sufficient,  in  the  absence  of 
any  proof  to  the  contrary,  to  establish  his 
ownership  of  the  money. 

[Ed.  Note.--For  other  oases,  see  False  Pre- 
tenses, Cent  Dig.  i  62;  Dec  Dig.  |  49.*] 

4.  CaiuiNAL  Law   (|  1159*)— Appeal  ahd 
Srbob— Peesuuption  of  Iwkocewcb— Ep- 

FBOT. 

The  role  requiring  strict  proof  in  order  to 
overcome  the  presumption  of  innocence  does 
not  require  the  reviewing  court  to  refuse  to 
malie  deductions,  and  arrive  at  condusioDs 
which  are  irresistible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw.^Cent  Dig.  li  3074-8083;  Deo.  Dig.  { 

5.  False  Pkbtenses  (|  51*)— QuEsnow  of 
Law. 

In  a  trial  for  obt^ning  money  under  false 
pretenses,  the  question  whethw  Hie  represen- 
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tadou  made  were  calcnlated  to  dM«lv«  tba 

notim  wai  one  to  b«  determlDed  by  th«  court 
as  a  matter  of  law. 

[Ed.  Note.— For  other  caiea,  tee  False  Pre- 
tenaes.  Cent  Dig.  |  63;  Dee.  Dig.  |  51.*] 

6.  WxTRESSzs  (I  337*>-IiiPuoBiirs  Tnm- 

HONT— ApiOBBIBnJTT* 

Where  It  waa  Bonght  to  impeach  the  ac- 
cnaed  aa  a  witnesa,  evidence  of  bta  general 
reputation  for  morality  ap  to  the  time  of  the 
trial  was  admissible,  and  sach  inqniry  was  not 
confined  merely  to  the  time  before  the  eommis* 
doa  of  the  offenee. 

[Ed.  Note^For  other  cases,  see  Wltnessea. 
Cent  IMg.  K  1115, 1129-1132,  U40-1142,  mft- 
1148;  Dec  Dig.  $  337.*] 

7.  Obihikal  Law  (|  827*)— Iwbtbuctiow— 
RaqncsT— Ihfeaceing  Bvideucb. 

A  mere  rerhal  request  by  the  accused  for 
the  court  "to  instruct  the  jury  for  what  pur- 
pose they  would  consider  the  evidence  as  to 
defendant's  reputation  and  former  conviction" 
was  not  auflSdent  to  require  the  giving  of  such 
an  instruction ;  questions  relating  to  Impeach* 
ing  evidence  being  collateral  gnestionB  on 
which  the  court  need  not  instruct,  unless  the 
defendant  offers  an  instruction  embodying  the 
principle  contended  for. 

[Eid.  Note.--For  other  cases,  see  Criminal 
Law,  Cent  Dig,  |  2006;  Dec.  Dig.  <  827.*] 

8.  Cbiminal  Law  ({  770*)— Inbtedotjon. 

Whether  requested  or  not,  the  conrt  should 
instruct  on  essential  questions  in  a  criminal 
case  BO  as  to  properly  advise  the  Jury  of  the 
Usuea. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1806;  Dec.  Dig.  770.*] 

9.  GwnavfAL  Law  ($  827*)— Iii8ISIICTI0II»- 

COLLATKUL  MaTTKB. 

Bev.  St  1909.  i  5244,  providing  that  the 
conrt  may  instruct  the  jury  on  any  point  of 
law  arising  in  a  criminal  case,  and  Kev.  St 
1879,  I  1908,  providing  that  the  conrt  must 
Inatruct  the  juir  in  writing  on  all  Questions 
€^  law  arising  m  a  criminal  case  which  are 
necessary  for  their  intormatioD.  are  to  be  con- 
stmed  together,  and,  thus  construed,  do  not 
require  the  court  to  instruct  upon  collateral 
qaeationi.  unless  the  defendant  offers  an  in- 
Btmctlon  embodying  the  principle  contended 
for. 

VEd.  Note.— For  other  cases,  Bee  Criminal 
Law,  Cent  Dig.  |  2006;  Dec.  Dig.  |  827.*] 

la  CBZiaRAX.  IiAW  (i  1184*)  — Opinions— 
Scopr. 

While  the  reviewing  court  should  see  that 
substantial  justice  is  done  both  to  the  state 
and  defendant,  and  should  discuss  for  the 
benefit  of  the  profession  and  guidance  of  trial 
courts  materiel  questions  of  law  which  arise, 
it  need  not  diacuBt  ruUnga  which  are  clearly 
correct  and  within  the  law  merely  because  ob- 
jection was  made. 

[Ed.  Notc^For  other  caaes,  see  Criminal 
Law.  Cent  Dig.  U  2587,  266S.  29S6-299S. 
S066;  Dec.  Dig.  i  U34.«] 

Appeal  from  Ciicoit  Court,  Bay  County; 
F.  H.  Trimble,  Judge. 

John  A  Starr  was  coDvtcted  of  obtaining 
muney  by  false  pretoues,  and  be  appeals. 
Affirmed. 

Def^dant,  James  McPhetrldge,  and  Alice 
Scheffler  were  Jointly  indicted  in  the  Bay 
county  circuit  conrt  for  obtaining  money  by 
false  pretenses  from  one  Silas  Boblnson.  At 
the  February  term,  1911,  of  said  conrt,  a 
severance  having  been  granted  defendant,  he 


was  placed  on  trial  upon  the  first  count  of 
Bald  indictment,  found  guilty,  and  sentenced 
to  two  years  In  the  penitentiary.  It  appears 
from  the  evidence  that  the  defendant,  his 
coindlctees,  and  Silas  Bobinson,  the  party 
victimized,  lived  in  the  town  of  Hardin,  Bay 
county.  Defendant  was  a  druggist,  McPhet- 
rldge, a  lawyer,  Alice  Scheffler,  the  wife  of  one 
Barney  Scheffler,  and  Boblnson,  a  wealthy 
farmer,  about  78  years  of  age. 

The  evidence  for  the  state  tends  to  show 
that  the  three  defendants  in  the  indictment 
entered  into  a  conspiracy  and  agreement  to 
obtain  money  from  Bobinson  by  falsely  rep- 
resenting to  him  Uiat  he  had  been  sued  by 
the  husband  of  Alice  Scheffler  for  alienating 
his  wife's  affections,  and  Inducing  Robinson 
to  pay  money  In  order  to  effect  a  settlement 
of  said  alleged  suit  Pursoant  to  this  con- 
spiracy, on  the  Slst  day  of  December.  1909, 
defendant  Starr  called  Bobinson  into  his 
drug  store,  took  from  bis  poci^et  a  paper 
which  he  represented  to  Bobinson  was  a 
copy  of  the  petition  In  vacHi  alienation  snlt, 
and  read  what  purported  to  be  the  contoits 
thereof  to  the  effect  that  a  salt  for  $30,000 
damages  had  been  brought  by  Barney  Schef- 
fler in  the  Bay  county  drcnlt  conrt  against 
Robinson.  He  then  advised  Bobinson  to 
compromise  said  snlt,  and  said  that  he  could 
hare  It  compromised  for  $5,000.  After  some 
parleying,  Boblnson  agreed  to  give  $8,000 
for  that  purpose.  On  that  evening,  it  being 
Saturday,  Boblnson  drew  his  check  for  $3,000, 
and  same  was  given  to  McPhetrldge  to  bold 
nntil  the  following  Monday  morning,  at 
which  time  Boblnson  drew  $2,000  in  cash 
from  a  Hardin  bank,  which  money  was  paid 
over  to  McPhetildge,  together  with  a  check 
for  $1,000,  the  latter  to  be  held  nntil  the  re- 
maining cash  eonld  be  procnred,  and  the  $8,- 
000  check  was  snrroidered.  On  Monday 
evening  Boblnson  went  to  the  offlc^  of  Mc- 
Phetrldge ^th  the  remaining  $1,000,  met 
Mrs.  Scheffler  there,  fot  from  McPhetrldge 
the  $2,000  whldi  had  been  given  him  that 
morning,  and  counted  ont  the  entire  $3,000, 
which  be  handed  to  Mrs.  Scheffler.  Bobinson 
then  destroyed  the  $1,000  6he^  Salee- 
qaently  this  $8,000  was  equally  dlrlded  be- 
tween Starr,  McPhetrldge,  and  Alice  Schef- 
fler. When  the  money  was  paid  over,  Mc- 
Phetrldge drew  np  an  affidavit  which  was 
signed  by  the  woman  and  tamed  over  to 
Robinson.  This  affidavit  was .  to  the  ef- 
f^  that  there  had  been  no  Improper  rela- 
tions between  Boblnson  and  Mrs.  Scheffler. 
Subsequently  defoidant  Starr  admitted  to 
two  witnesses  for  the  state  that  be  bad  In- 
duced Robinson  to  part  wltb  his  money  in 
the  manner  related,  claiming  that  the  pa- 
per which  be  had  exhibited  to  Boblnson  waa 
represented  by  McPhetrldge  to  blm  to  be  a 
copy  of  a  petltton.  As  a  matter  of  fact  no 
salt  bad  been  filed  against  Bobinson  for 
alienation.   There  had  been  a  suit  filed  by 
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Scheffler  against  his  wife  for  divorce,  and  In 
that  Bult  depoaltionB  bad  been  taken  con- 
necting her  name  with  Robinson.  The  evl- 
-dence  shows  that  there  bad  been  Improper 
relations  between  Bobinson  and  Mrs.  Schef- 
fler. The  defendant  testified  that  lie  acted 
In  good  faith  throughout  the  matter,  ttiat  he 
believed  that  a  suit  had  been  brought  as  he 
had  represented  to  Robinson,  and  tliat  he 
was  trying  to  do  Robinson  a  favor.  '  The 
state  entered  a  nol.  pros,  as  to  McPhetridge, 
and  defendant  Starr  was  alone  placed  on 
trial.  Immediately  after  the  payment  of  the 
money  as  atmve  detailed,  McPhetridge  left 
the  state  because  of  tills  transaction.  He 
testified  for  the  state  at  the  trial,  denied 
that  he  had  represented  to  Starr  that  this 
^per  shown  to  Robinson  was  a  copy  of  any 
petition,  and  stated  that  he  did  not  tell 
Starr  that  an  alienation  suit  was  pending 
against  Robinson,  but  that  he  did  give  Starr 
a  memorandum  containing  the  substance  of 
some  depoeltions  taken  in  the  divorce  suit. 
The  defendant,  testifying  as  a  witness  in  his 
own  bebalf,  admitted  on  crtras-examinatlon 
that  he  had  been  convicted  of  selling  liquor 
without  a  license  several  years  ago.  Sever- 
•al  witnesses  also  testified  for  the  state  that 
Starr's  reputation  for  morality  was  bad. 

Defendant  has  filed  22  assignments  of  er- 
ror. Space  will  not  permit  a  discussion  of 
all  of  them,  and  we  will  consider  only  such 
as  we  deem  material. 

F.  P.  Divelbiss  and  J.  L.  Farrls.  for  appel- 
lant Elliott  W.  Major,  Atty.  Gen.,  and 
John  M.  Dawson,  Asst  Atty.  Oen.»  for  the 
State. 

FERRISS.  J.  (after  stating  the  facts  as 
Above).  [1]  1.  It  is  urged  that  the  indict- 
ment is  Insufficient,  and  also  that  the  demur- 
rer to  the  state's  evidence  should  have  been 
sustained,  upon  the  grounds  that  the  repre- 
sentations chained  In  the  Indictment  were 
absurd  or  irrational,  and  that  Robinson  had 
at  the  very  time  the  means  at  hand  of  de- 
tecting their  falsity.  Whether  the  represen- 
tations made  by  defendant  were  absurd  or 
irrational  depends  upon  two  things.  One  is 
the  character  of  the  representations  them- 
selves, and  the  other  is  the  situation  and 
capacity  of  the  victim.  The  real  question  is 
whether,  under  all  the  circumstances  of  the 
case,  Robinson  bad  reasonable  grounds  from 
his  point  of  view  to  believe  the  representa- 
tions and  to  act  upon  them.  He  was  78 
years  old,  a  retired  farmer.  He  had  been 
guilty  of  criminal  Intimacy  with  Mrs.  Schef- 
fier.  He  had  unbounded  confidence  in  Starr, 
with  whom  he  had  been  more  or  less  inti- 
mate for  30  years.  The  statement  that 
Scheffler  had  brought  suit  against  him  for 
alienation  was  one  quite  likely  to  be  true. 
That  Starr  should  have  a  copy  of  the  peti- 
tion would  not  to  him  seem  at  all  unlikely. 
No  reason  would  appear  to  him  why  Starr 
should  attempt  to  deceive  him  in  the  mat- 
ter, or  waa  engaged  In  an  effort  to  swindle 


him  out  of  money.  Victims  in  cases  of  this 
character  are  usually  selected  because  of 
their  credulity  and  sosceptibility  to  imposi- 
tion. Ndr  did  the  law  require  Robinson  to 
verify  the  statements  of  Starr  by  communi- 
cating with  the  court  to  ascertain  whether 
or  not  a  petition  had  been  filed.  One  who 
deliberately  Imposes  upon  another  stiould 
not  be  heard  to  say  that  his  victim  was 
overcrednlous  or '  negligent  in  t>elievlng 
what  he  was  told.  The  law  measures  the 
responsibility  of  a  defendant  In  such  case, 
not  by  what  would  impose  upon  a  man  of 
acumen,  or  upon  one  of  ordinary  ability,  but 
by  wtiat  waa  calculated  to  impose  npon  the 
victim  under  all  the  clrcumsthnces  of  the 
case.  This  subject  received  very  full  dis- 
cussion in  the  case  of  State  v.  Keyes,  19Q 
Mo.  136,  93  S.  W.  801,  6  L.  R.  A.  (N.  S.)  3G0, 
7  Ann.  Caa.  23,  and  we  need  add  nothli^ 
to  what  is  said  In  that  dedslon  on  the  sub- 
ject 

[2]  2.  It  la  also  urged  that  defoidont  was 
not  guilty  of  obtaining  money  nnder  false 
pretenses,  but  if  guilty  at  all,  was  guilty  of 
larceny.  This  upon  the  theory  that  the 
money  was  paid  over  to  Starr  by  Robinson 
as  his  'agent  to  be  used  by  Starr  to  settle  the 
case,  and  that  Robinson  parted  with  the  pos- 
session, but  not  the  title  to  the  money.  The 
trouble  with  this  theory  is  that  the  facta  do 
not  sustain  it  The  money  was  not  paid  to 
defendant  Starr  for  the  purpose  of  deliver- 
ing same  to  Mrs.  Scheffler,  but  was  paid  to 
Mrs.  Scheffler  by  Robinson  in  the  office  of 
McPhetridge.  Until  then,  the  money  had 
been  held  for  Robinson  by  McPhetridge,  who 
returned  it  to  him.  and  Robinson  hlms^f  paid 
it  to  Mrs.  Scheffler.  Robinson  parted  to 
her  with  both  the  possession  and  title  to 
the  money.  Defendant  Starr  Is  liable  on  tiie 
theory  of  conspiracy.  Robinson  was  given 
to  understand  by  the  conspirators  that  the 
payment  of  the  money  in  the  manner  in 
which  It  was  paid  would  result  In  settling  a 
suit  which  Starf  represented  to  him  bad 
been  filed  by  Scheffler  against  him  for  alirai- 
ating  the  affections  of  Scheffler's  wife,  which 
representation  Robinson  b^ieved  to  be  tiVA 
The  offense  charged  In  the  indictment  was. 
under  the  evidence,  complete  against  aQ 
three  of  tbe  defendants. 

[3]  3.  Defendant  claims  that  the  demur- 
rer to  the  evidence  should  tiave  been  sua- 
tained  because  of  the  failure  to  prove  that 
the  money  belonged  to  Bobinson,  and  we  are 
cited  to  two  cases  from  the  St  Louis  Ckiurt 
of  Appeals  (State  v.  James,  133  Mo.  App. 
300,  113  S.  W.  232,  and  State  v.  Roswell.  153 
Mo.  App.  338,  133  S.  W.  100).  wherein  It  was 
held  that  presumptive  ownership  of  money 
in  one's  possession  Is  not  sufficient  to  es- 
tablish ownership  In  a  criminal  case.  In  the 
Roswell  Case  th*e  defendant  took  from  the 
pocket  of  the  prosecutor  a  pocketbook  contain- 
ing a  $10  bllL  Tile  prosecution  was  for  steal- 
ing the  $10  bllL  It  was  held  that  the  proof 
of  ownership  was  lasuffleitattj  tbwe  betng  no 
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affirmatlre  proof  tbat  the  prosecutor  owned 
the  bill,  and  the  fact  tbat  It  was  In  bis  pock- 
et was  held  to  be  Insufficient  evidence  of 
ownership.  We  cannot  agree  with  the  con- 
clnslon  reached  b7  the  Court  of  Appeals. 
It  Is  opposed  to  tbe  universal  experience  of 
mankind.  In  our  opinion  the  possession  of 
money  in  the  ordinary  way,  In  the  absence 
of  any  proof  to  the  contrary,  Is  sufficient 
evidence  of  ownership  In  tbe  possessor. 
Furthermore,  In  this  case,  there  Is  ample 
evidence  tbat  Robinson  was  the  owner  of 
the  money  which  be  paid  over  to  Mrs.  Schef- 
fler.  The  evidence  shows  that  he  procured 
It  from  a  bank,  and  there  can  be  no  doubt 
from  this  fact  alone  that,  when  the  bank 
handed  him  tiie  money,  It  became  his  prop- 
erty. 

[4]  We  understand  that  strict  proof  Is  re- 
quired In  criminal  cases  to  overcome  the  pre- 
sumption of  Innocence.  The  rule,  however, 
does  not  go  to  the  extent  of  requiring  us  to 
suspend  all  ordinary  functions  of  the  human 
reason,  or  to  refuse  to  make  deductions  and 
arrive  at  conclusions  which  are  irresistible. 

[1}  4.  It  Is  Insisted  that  the  court  should 
have  submitted  to  tbe  Jury  the  question 
whether  tbe  representations  made  were  cal- 
culated to  deceive  Robioson.  We  think  not 
It  Is  for  the  court  to  determine  as  a  matter 
of  law  whether  the  representations  are  cat 
culated  to  deceive.  In  State  v.  Keyes,  su- 
pra, this  court  says:  "In  causes  for  obtain- 
ing mon^  by  false  and  fraudulent  repre- 
sentations, when  the  testimony  Is  all  In, 
then  it  is  purely  a  qnestion  of  law  with  tbe 
courts  as  to  whether  or  not  the  representa- 
tions indicated  by  the  testimony  in  the 
cause  fall  within  the  provisions  of  the  stat- 
ute denouncing  the  offense,  and,  if  they  do, 
then  it  is  the  duty  of  the  court  to  require 
tbe  Jury  to  And  as  a  question  of  fact  wbeth* 
er  such  representations  were  In  fact  made 
with  the  Intent,  etc.,  required  by  tbe  law." 

[I]  6.  A  witness  for  the  state  was  asked 
as  to  bis  knowledge  of  the  general  reputa- 
tion of  tbe  defendant  for  morality.  Objec- 
tion was  made  because  the  gueHtlou  was  not 
confined  to  a  time  prior  to  the  date  of  the 
offense  on  trial.  This  objection  was  over- 
ruled. The  court  committed  no  error  In  its 
ruling  on  this  question.  The_  Inquiry  as  to 
the  reputation  of  the  defendant  was  directed 
to  his  credibility  as  a  witness;  that  Is,  wheth- 
er at  the  time  be  was  testifying  he  was 
worthy  of  belief.  This  being  the  purpose  for 
which  the  testimony  was  admitted,  it  cer- 
tainly was  competent  to  show  the  reputation 
of  the  defendant  In  this  regard  up  to  the 
time  he  appeared  as  a  witness.  It  would 
be  Illogical  to  attempt  to  affect  the  credibili- 
ty of  a  witness  on  the  date  he  testifies  by 
evidence  of  his  repatatlon  confined  to  some 
prior  date.  Of  course,  reputation  is  not 
built  ap  In  a  day,  and  proof  of  reputation 
must  necessarily  cover  a  considerable  space 
of  time.  We  can  perceive  no  reason  why 
that  time  should  not  conUniw  up  to  the  very 
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day  the  witness  testifies.  This  conclusion 
Is  in  harmony  with  the  ruling  of  this  court 
In  State  v.  Summar,  143  Mo.,  loc.  dt.  231,  4S 
S.  W.  257,  where  we  held  that,  "whai  a 
witness  Is  to  be  Impeached,  the  issue  Is 
what  is  bis  reputation  now."  The  rule  Is 
stated  as  follows  In  3  Ency.  of  Ev.  p.  28: 
"But  the  Issue  raised  by  evidence  of  the 
character  of  a  witness  relates  to  his  credl- 
bill^  at  the  time  of  testifying,  and  tbe  tes- 
timony should  relate  to  Ub  rotation  at 
that  time." 

[7]  6.  On  cross-examination  the  defendant 
admitted  bis  conviction,  several  years  be- 
fore the  date  of  the  trial,  for  selling  liquor 
without  a  license.  Also  several  witnesses 
for  the  state  testified  to  the  bad  r^utation 
of  defendant  When  the  court  finished  read- 
ing its  Instructions  to  the  jury,  the  defend- 
ant made  the  following  verbal  request:  "De- 
fendant now  requests  tbe  court  to  Instruct 
the  Jury  for  what  purpose  they  would  con- 
sider the  evidence  as  to  defendant's  repu- 
tation and  former  conviction."  This  request 
was  refused,  and  defendant  excepted.  An 
instruction  limiting  such  testimony  to  the 
credibility  of  the  defendant  was  held  proper 
on  objection  by  tbe  defendant  in  State  t. 
Weeden,  183  Mo.  84,  34  S.  W.  473,  and  again 
In  State  v.  Heusack,  189  Mo.  312,  88  S.  W. 
21,  where  It  was  given  by  the  court  It  is 
also  Inferentlally  approved  In  State  v.  Fur- 
gerson,  162  Mo.  678,  63  S.  W.  101.  We  find 
no  case  which  holds  It  reversible  error  to 
refuse  such  an  instruction.  As  tbe  record 
stands,  we  are  not  called  upon  to  say  wheth- 
er It  would  be  reversible  error  to  refuse  an 
instruction  on  this  question.  For  reasons 
which  follow,  we  think  there  was  no  proper 
request  by  defendant  for  an  In.structlon  on 
the  point  Under  our  system  of  Jurispru- 
dence, the  court  determines  the  law,  and  the 
Jury  the  facts,  in  a  case ;  and  it  Is  the  duty 
of  the  court  to  instruct  the  Jury  upon  the  law 
necessary  for  their  information  in  parsing 
upon  questions  of  fact  In  civil  cases,  un- 
der the  statute  (section  1987,  R.  S.  1909), 
the  court  is  required  to  give  only  such  in- 
structions as  are  requested  in  writing  by 
the  parties.  Brown  v.  Olobe  Printing  Co., 
213  Mo.  611,  112  S.  W.  462,  127  Am.  St  Rep. 
627.  In  criminal  cases  a  different  rule  pre- 
vails. Here  there  are  no  written  plead- 
ings  presenting  Issues.  Tb»  charge  may  in- 
volve different  grades  of  crime  and  punish- 
ment which  must  be  defined  by  the  court, 
and  generally  the  Issues  of  law  raised  by  the 
evidence  need  to  be  explained  by  the  court 
to  the  Jury  for  their  information  and  guid- 
ance. Beginning  with  Hardy  v.  State,  7  Mo. 
607  (1842),  this  court  has  uniformly  held 
it  to  be  the  duty  of  the  trial  court  to  In- 
struct the  Jury  on  the  law  of  the  case.  The 
Hardy  Case  involved  the  question  of  the 
right  of  the  Jury  to  decide  the  law  as  well 
as  the  facts.  On  this  point  this  court  said: 
"It  is  the*  duty  of  the  Judge  of  a  criminal 
court,  as  well  as  of  all  other  courts  9t  rec- 
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ord,  to  Instruct  the  Jury  In  all  tbe  law  of  the 
case."  Tbe  substance  of  the  ralii^  was  that 
the  court,  and  not  the  jury,  should  decide 
questions  of  law.  In  State  r.  Matthews,  20 
Mo.  66  (1864),  a  r^usal  1^  the  trial  court 
to  glTe  an  InstructloQ  offered  by  the  de- 
fendant to  the  effect  that  Intent  was  essen- 
tial ta  tbe  crime  of  larceny  was  held  to  he 
error.  Here  again  the  court  saya  that  it 
was  the  dn^  of  the  trial  court  to  give  such 
instructions  "as  the  law  of  the  case  requir- 
ed." In  State  t.  Scboenwald,  31  Mo.  158, 
this  court  approved  the  refusal  of  the  trial 
court  to  Instruct  for  any  grade  of  homicide 
under  first  d^ee  mnrder  where  the  facts 
did  not  warrant  a  lower  degree.  The  court 
cites  and  approved  tbe  Hardy  Case  as  to  tbe 
duty  of  tbe  court  to  instruct  on  all  tbe  law 
of  the  case.  In  State  t.  Jones.  61  Mo.  232, 
this  court  Justifies  tbe  trial  court  In  refus- 
ing certain  instructions  asked  by  defendant, 
because  they  "were  either  faulty,  as  not 
containing  a  true  exposition  of  the  law,  or 
else  were  comments  upon  tbe  evidence,"  and 
enggested  that,  upon  a  retrial,  tbe  court 
could,  if  the  case  was  not  fully  developed  In 
the  instructions  asked,  of  its  own  motion 
give  proper  ones,  giving  "all  the  law  which 
has  any  bearing  upon  the  facts  established 
by  the  evidence,  and  this  duty  clearly  de- 
volves upon  the  court,  if  not  entirety  satis- 
fied with  the  instructions  asked" — citing  tbe 
above  cases.  In  State  v.  Stonum,  62  Mo. 
696,  the  points  covered  by  tbe  refused  in- 
structions are  not  given.  No  instructions 
were  asked  or  given.  Judge  Wagner  cites 
State  V.  Matthews,  supra,  with  approval, 
and  says  the  court  should  instruct  the  jury 
"as  to  the  law  in  the  case."  In  State  v. 
Branstetter,  60  Mo.  149,  the  defendant  was 
charged  with  murder.  The  court  instructed 
on  first  and  second  degree  murder.  No  in- 
struction was  asked  or  given  on  manslaugh- 
ter. This  court  held  that  an  Instruction  on 
manslaughter  should  have  been  given  by  the 
court  of  its  own  motion,  and  says:  "It  seems 
to  be  the  settled  taw  of  this  state  that  the 
court  in  criminal  cases  commits  error  If  it 
falls  to  declare  the  law  to  the  Jury  applica- 
ble to  the  case  made  by  the  evidence,  wheth- 
er proper  instructions  or  any  are  asked  by 
the  defendant  or  not"  This  ruling  was  up- 
on tbe  ground  that  manslaughter  was  made 
an  issue  In  tbe  case  by  the  evidence.  Here 
we  have  the  first  clear-cut  declaration  by 
this  court  that  it  Is  the  duty  of  the  trial 
court  to  instruct,  whether  requested  or  not; 
but  tbe  case  is  dealing  with  different  grades 
of  tbe  crime  charged,  and  cannot  be  extend- 
ed beyond  tbe  facts  lu  tbe  case,  and  it  is 
so  limited  In  the  subsequent  case  of  State  v. 
Kllgore.  70  Mo.  659.  In  this  latter  case 
the  question  of  the  duty  of  the  court  to  In- 
struct arose  not  upon  a  direct  issue  in  the 
case,  but  upon  a  collateral  question,  namely, 
the  limitation  upon  certain  evidence  offered 
for  the  purpose  of  impeachment  only.  It 
waa  urged  upon  apj^eal  that  the  court  erred 


in  failing  to  give  an  Inatmctlon  on  this 
point,  although  not  requested.  This  oonrt 
held  that,  if  a  proper  Inatructton  had  tieen 
asked,  it  should  have  been  gXvvn,  or,  "if  one 
objectionable  In  its  phraseology  bad  beei 
asked  and  refused,  tbe  ooort  should  have 
given  a  propw  one  on  tbe  subject."  The 
court  then  laid  down  this  general  proposi- 
tion: "As  to  collateral  matters,  it  Is  for  the 
respective  parties  to  Uk  sndi  instructions 
as  they  may  be  entitled  to."  Referring  to 
the  Branstetter  Case,  the  court  saya  by  way 
of  criticism  and  explanation:  "in  State 
V.  Branstetter,  Mo.  1^  it  was  held  to 
be  tbe  duty  of  the  court  to  declare  the  law 
applicable  to  every  crime,  or  grade  of  crime, 
of  which,  under  the  evidence,  the  jury  might 
convict  the  accused.  As  to  collateral  mat- 
ters, it  is  for  the  respective  parties  to  ask 
such  instructions  as  they  may  be  entitled  to. 
In  the  Swain  Case,  68  Mo.  616,  a  proper  In- 
struction on  the  impeaching  evldrace  was 
asked  and  refused.  If  It  had  been  asked  in 
this  case,  it  should  have  been  given,  or,  if 
one  objectionable  In  its  phraseology  bad 
been  asked  and  refused,  the  court  should 
liave  given  a  proper  Instruction  on  the  sub- 
ject, but  the  Branstetter  Case  carries  the 
doctrine  far  enough,  and  it  cannot  he  ex- 
tended without  serious  detriment  to  the 
administration  of  the  criminal  law."  This 
citation  Is  quoted  with  approval  in  State  t. 
Brooks,  92  Mo.,  loc.  dt.  587,  6  S.  W.  257,  330. 
In  this  latter  case  It  was  urged  that  the  trial 
court  erred  in  falling  to  Instruct,  although 
not  requested,  on  extrajudicial  confessions. 
Denying  this  contention,  the  court  quotes  at 
length  from,  and  approves  tlie  ruling  in.  the 
Kllgore  Case.  In  State  v.  Lowe,  93  Ma  571« 
6  S.  W.  895,  where  the  defendant  offered  an 
improperly  worded  Instruction  on  a  collat- 
eral  question  concerning  insanity,  it  is  said: 
"If  tbe  instruction  was  not  properly  worded, 
it  was  the  duty  of  the  court,  under  our 
practice,  to  give  a  correct  inatrucUon  on  the 
point"  Further:  "I  am  indlned  to  think 
that  an  instruction  mnbodylng  the  principle 
evidently  intended  to  be  contained  In  the  one 
asked  should  have  been  given."  To  tbe  same 
effect,  as  to  the  duty  to  give  proper  Instruc- 
tions where  those  asked  are  lu  Improptf 
form,  are  State  v.  Hlckam,  95  Mo.  332,  8  S. 
W.  252,  6  Am.  St  Rep.  64;  State  v.  Moore, 
160  Mo.  443,  61  8.  W.  199;  State  t.  Reed, 
154  Mo.  122,  55  S.  W.  278;  State  v.  Hath- 
hom,  166  Mo.  229,  65  S.  W.  756;  State  v. 
Conway.  145  S.  W.  441.  In  State  v.  Taylor, 
118  Mo.,  loc  dt  172,  24  S.  W.  464,  apeakhig 
of  the  Brooks  Case,  we  said:  "The  majority 
of  the  court  held  that  as  to  collateral  mat- 
ters defendant  must  ask  the  Instruction  if 
he  desired  It."  In  State  v.  McNamara.  100 
Mo.  100,  13  S.  W.  938,  the  court  went  so 
far  as  to  bold  that  it  is  not  the  duty  of  the 
trial  court  to  reform  and  give  an  Instructioa 
offered  in  Improper  form  upon  a  collateral 
question,  even  if  it  contains  a  principle  ap- 
plicable to  tbe  facta.  This  rnUng  waa  disap- 
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proved  In  State  r.  Clark,  147  Mo.,  loc.  dt. 
38,  47  S.  W.  886,  where  the  conrt  reafflrms 
tbe  doctrine  that  the  trial  conrt  should  cor- 
rect and  give  an  instructloD  offered  In  Im- 
proper form.  Bat  the  McNamara  Case  has 
not  been  overruled  upon  the  proposition  stat- 
ed therein,  namely:  "The  law  requiring  the 
conrt  to  declare  the  law  applicable  to  tbe 
case,  whether  proper  Instractlons  are  asked 
or  not,  does  not  comprehend  anch  merely  col- 
lateral matters.**  In  State  v.  Murphy,  118 
Mo.,  loc  dt  16,  25  8.  W.  97,  speaking  of 
what  was  there  ruled  to  be  a  oollateral  ques- 
tion, this  Is  said:  "In  the  absence  of  any 
instractlons  being  asked,  It  was  not  reversi- 
ble error  for  the  court  to  refuse  to  Instruct 
on  that  phase  of  tbe  case."  In  State  v. 
Horn,  115  Mo.,  loc.  clt  418,  22  S.  W.  382,  ex- 
ception was  taken  to  the  failure  of  the  trial 
court  to  instruct  tbe  Jury  as  to  the  attempt- 
ed impeachment  by  the  state  of  several  wit- 
nesses who  testified  for  the  defendant.  This 
court  said:  "While  by  section  4208,  Revised 
Statutes  1889,  It  is  made  the  duty  of  the 
trial  conrt  to  instruct  the  jury  in  writing 
upon  all  questions  of  law  arising  in  the  case 
which  are  necessary  for  their  information  In 
giving  their  verdict,  and  failure  to  do  so 
when  tbe  defendant  baa  been  found  guilty 
shall  be  good  cause  for  setting  aside  tbe 
verdict,  tbe  court  is  not  bound  to  instruct  in 
regard  to  matters  that  are  not  pertinent 
to  the  issue  Involved."  In  State  v.  Harris, 
232  Mo.,  loc.  cit.  321,  134  8.  W.  63«,  we  say: 
"Numerous  dedslons  of  this  court  hold  that. 
In  the  absents  of  a  request  from  the  defend- 
ant, It  Is  not  reversible  error  to  fail  to  In- 
struct npcm  collateral  questions."  In  State 
▼.  Conway,  supra,  speaking  of  the  statute 
which  requires  the  court  to  Instmct  the  jury 
upon  all  questions  "necessary  for  their  In- 
formation in  giving  their  verdict,"  we  say 
"that  language,  fairly  construed,  does  not 
mean  that  tbe  conrt  shall  instruct  upon  any 
and  every  question,  but  only  such  as  are 
necessary  and  essential  to  intelligent  action 
by  the  jury  In  the  trinl  of  the  case  before 
them."  State  v.  Mlctoolas,  222  Mo.,  loc.  dt 
434,  121  a.  W.  16,  holds  as  follows:  "It  was 
plainly  the  duty  of  the  conrt  by  its  Instruc- 
tions to  require  the  jury  to  find  all  the  es- 
swtlal  elements  of  an  offense  embraced  with- 
in the  charge."  In  State  v.  McRroom,  238 
Mo.,  loc.  dt  489,  141  S.  W.  1121,  we  say: 
"In  a  criminal  case  every  issuable  fact  neces- 
sary to  establish  the  state's  case  must  be 
submitted  to  tbe  Jury." 

Consideration  of  the  forcing  dedslons, 
and  others  of  sinillaT  import  dlscosslou  of 
which  want  of  space  forbids,  shows  that 
from  1842  this  court  has  preserved  a  clear 
distinction  between  questions  arising  upon 
tbe  Issues,  which  may  be  termed  essential 
questions,  and  those  collateral  merely.  The 
earlier  cases,  in  which  no  mention  is  made 
of  collatwal  qaestions,  and  which  say  that 
the  court  must  instmct  on  the  law  of  the 
case,  idata  to  essential  questions.   In  Cou- 


ley  V.  State,  12  Mo.  462,  the  trial  court  re- 
fused certain  proper  instructions  on  the  col- 
lateral questions  of  an  extrajudicial  con- 
fession. This  court  ruled  that  tbe  instruct 
Uons  were  proper,  but  said:  "We  do  not 
feel  inclined  to  reverse  this  case  for  the 
court's  refusal  to  give  the  instructions  pray- 
ed for  by  defendant  and,  if  that  was  the 
only  error,  we  might  pass  It  over."  And  in 
State  V.  Clump,  16  Mo.  S8S,  wherein  the  tri- 
al court  refused  to  instruct  that  the  evidence 
of  verbal  confessions  should  be  received  with 
caution.  It  is  said:  "This  court  will  not  re- 
verse for  refusing  such  instructions  In  dvll 
or  criminal  cases."  These  cases  clearly 
negative  the  idea  that  the  court  Is  in  duty 
bound  to  Instruct  on  every  question  of  law 
which  may  arise,  and  which  would  justify 
an  Instruction  In  proper  form.  In  the  re- 
cent case  of  State  v.  Conway,  supra,  Ken- 
nlsb,  J.,  has  fully  and  forcefully  discussed 
the  law  which  Imposes  the  duty  upon  the 
conrt  to  Instruct  on  essential  or  necessary 
questions.  In  that  case  he  makes  a  distinc- 
tion between  necessary  and  oollateral  ques- 
tions, as  Indicated  by  tbe  paragraph  quoted 
above  from  his  opinion. 

[I.  I]  The  propositions  established  by  the 
decisions  are  that  it  is  the  duty  of  the  court 
whether  requested  or  not  to  Instruct  on 
rasential  questions,  so  as  to  properly  advise 
the  Jury  of  the  issues  in  the  case;  that  on 
collateral  questions  it  is  not  the  duty  of 
tbe  court  to  Instruct  unless  the  defendant 
offers  an  Instruction  embodying  tbe  principle 
contended  for;  and.  If  the  Instruction  as  of- 
fered l8  not  correct  In  form,  the  conrt  dkonld 
frame  and  give  one  In  proper  form.  The 
conclusion  reached  above  is  fortified  by  the 
statute  law  on  the  subject  of  instructions  in 
criminal  cases.  In  1845  the  following  stat- 
ute enacted:  "The  conrt  shall  not,  on  the 
trial  of  the  issue  on  any  Indictment  sum 
up  or  comment  upon  tbe  evidence,  or  charge 
tbe  Jury  as  to  matter  of  fact  unless  re- 
quested 80  to  do  by  the  prosecuting  attorney, 
and  the  defendant  or  his  counsel,  but  the 
court  may  inBtm<^  the  Jnry  on  any  point 
of  law  arisii^  In  tbe  cause,  which  instruc- 
tions shall  be  in  writing,  unless  tbe  prosecut- 
ing attorney  and  the  defendant  consent  to 
its  bdng  given  orally."  B.  8.  1845.  p.  882, 
I  28.  This  statute  has  remained  In  ft>rce, 
without  substantial  change,  and  Is  now  sec- 
tion 5244,  R.  S.  1909.  Said  statnte  receives 
no  siieclal  mention  in  the  early  decisions 
which,  following  the  Hardy  C^se  in  7  Mo^ 
hold  It  to  be  mandatory  upon  the  conrt  to 
instruct  on  the  law  of  tbe  case;  these  deci- 
sions, however,  as  we  construe  them,  limit- 
ing the  rule  to  essential  questions.  In  1870 
a  new  section  In  criminal  procedure  was 
Incorporated  In  the  revision  of  that  year  by 
a  revised  blU,  taking  effect  November  U, 
1879  (section  1908,  R.  S.  1879),  which  pro- 
vides that:  "The  court  must  instmct  the 
jury  Id  writing  upon  all  questions  of  law 
arising  in  tbe  cam  which  an  necessary  for 
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thdr  Information  in  giving  their  verdict." 

We  bave  pointed  oat  above  tbat  prior  to 
tbis  act  the  court  had  made  a  distinction  be- 
tween essential  and  collateral  questions, 
holding  the  law  to  be  mandatory  only  as  to 
the  former.  The  statute  of  1879  crystallized 
the  law  as  already  declared  by  this  conrt. 
As  is  said  by  Gantt,  J.,  In  State  v.  Taylor, 
118  Mo.,  loc.  clt.  171,  24  S.  W.  453:  "This 
section  was  in  spirit  the  reiteration  of  a 
rule  announced  over  and  over  again  by  this 
court,  beginning  with  Hardy  v.  State,  7  Mo. 
608,  and  extending  to  the  present  time." 
This  act  of  1879  did  not  repeal  the  act  of 
1845,  which  provides  that  the  court  "may 
Instruct  the  jury  on  any  point  of  law  aris- 
ing In  the  cause."  This,  as  we  have  shown, 
was  held  to  be  mandatory  as  to  essential 
questions.  Both  statutes  stand  as  the  law. 
They  must  be  construed  together.  The  stat- 
ute of  1879  Is  useless  and  meaningless  if 
It  also  covers  any  question  that  may  arise. 
Plainly  it  carves  out  of  the  1S45  statute 
essential  questions — L  e.,  questions  for  the 
Information  of  the  Jury  In  giving  their  ver- 
dict— and  as  to  such  "necessary"  questions 
tile  court  must  instruct  Upon  other  ques- 
tions— collateral  questions — the  statute  of 
1879  has  no  force  or  effect  In  the  Conway 
Case  we  have  elucidated  the  law  upon  the 
duty  of  the  court  to  Instruct  on  essential 
questions.  We  now  hold  that  as  to  collateral 
questions  the  parties  must  formulate  and 
ask  such  Instructions  as  they  may  be  en- 
titled to,  and  such  Instructions  should  em- 
body the  principle  for  which  they  contend. 
If  Improperly  framed,  the  trial  court  should 
correctly  reframe  thun,  if  the  principle  em- 
bodied is  applicable  to  the  facts.  Questions 
of  law  arising  upon  evidence  Impeaching 
witnesses  are  collateral  qaestlona.  State  v. 
EUgore,  sapra.  In  the  case  at  bar  tb»  de- 
fendant presented  no  instruction  upon  this 
point,  but  contented  Mmself  with  a  vague 
verbal  request  whlcb  did  not  Indicate  the 
nature  of  the  Instruction  desired.  At  the 
same  time  he  offered  several  written  Instruc- 
tions on  various  other  questions.  We  are 
of  tiie  opinion  that  under  these  conditions 
the  court  was  not  required  to  formulate  an 
Instruction  upon  the  proposition. 

[IS]  7.  Objection  is  made  to  the  Instruc- 
tions given  for  the  state,  and  error  is  as* 
signed  because  of  ftLlInre  to  give  certain 
instructions  offered  by  the  defmdant  We 
do  not  regard  It  necessary  to  take  these  ob- 
jections np  In  detail.  We  have  examined 
the  Instructions  given  and  refused  with  care, 
and  have  reached  the  conclusion  that  on 
the  whole,  the  case  was  fairly  Instructed, 
without  reversible  error.  We  do  not  regard 
it  as  being  the  duty  of  this  court  to  discuss 
every  proposition  made  upon  an  appeal. 
Our  first  duty  la  to  see  that  substantial  Jus- 
tice Is  done  both  to  the  state  and  the  defend- 
ant Next,  It  is  our  duty  to  discuss  for  the 


benefit  of  the  professicm^  and  the  guidance 
of  trial  courts  -  material  questions  of  law 
that  arise  in  the  case,  hut  rulings  of  Lbe 
trial  court  which  are  without  error,  and 
which  are  clearly  within  the  law,  do  not 
require  continued  redlscussion  In  this  court 
Finding  no  reversible  error,  the  Jadgmait 
is  affirmed. 

BROWN,  P.      and  EBNNISH,  J.,  concur. 


STATE  ex  rel.  HUNT  et  aL  t.  GBDiM  et  sL 
(Supreme  Court  of  Missouri   June  10^  U12.) 

1.  COUETB    (j  18*)— JUBISOICTION— LOCAnOW 

or  Rrai.  Pbopebtt. 

The  dtrcuit  court  has  no  JnriBdlction  of  an 
action  to  cancel  for  fraud  a  recorded  deed  to 
lands  in  the  state  of  Virginia,  since  such  ao 
action  affects  title  to  real  estate  whioh  nnder 
the  statute  mast  be  brought  in  the  cooiity 
where  the  real  estate  is  sitnated. 

[Bd.  Note.— For  otiier  cases,  see  Courts, 
Cent.  Dig.  SS  60-68;  Dec  Dig.  1 18.*] 

2.  COUBTB  (8  18*)^UBI8DICnON— liOCATIOH 

op  Land. 

That  the  fraud  for  which  cancellBtion  of  a 
deed  to  land  In  Vi^lnla  1b  asked  consists  in  the 
change  of  the  name  of  the  grantee  after  ex- 
ecution does  not  give  jurisdiction  of  an  action 
for  its  cancellation  to  the  courts  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Coarta. 
Cent  Dig.  S>  50-68;  Dec.  Dig.  {  18.»1 

3.  FORGSBT    (1  10*)— ELEUEIITS-~Al.TCBATIOir 

or  Instruusnts 

A  change  in  the  name  of  a  grantee  in  a 
deed  sabsequent  to  its  execution  is  forgeir. 

[Ed.  Note.— For  other  cases,  see  Forc«7, 
Cent.  Dig.  ii  21-25;  Dec.  Dig.  f  10.*] 

4.  COUSTS  (I  18*)^URI8DXCnOIf  —  IiOClTIOR 

OF  Real  Peopebtt. 

In  an  action  to  cancel  a  deed  to  land  in 
another  state  claimed  to  have  been  forged,  a 
demand  in  the  petition  for  the  Impouodmg  of 
the  forged  deed  alleged  to  be  in  this  state  does 
not  give  jariadictfon  to  the  courts  of  this  state, 
since  such  relief  is  merely  Incidental,  and  could 
not  be  granted  alone. 

[Ed.  Note.— For  other  cases,  see  Coortib 
Cent  Dig.  H  50-68;  Dec.  DlgTi  18.*] 

Lamm  and  Eennish,  JJ.,  dissenting. 

In  Banc.  Prohibition  by  tbe  State,  on 
the  r^atlon  of  Daniel  D.  Hunt  and  another, 
against  J.  Hugo  Orlmm  and  others.  Writ 
granted. 

Seddon  &  Holland,  for  relators.  B.  VL 
Nichols,  for  reepondoits. 

GBAVES,  X  Action  in  prohlbltttm,  pur- 
pose of  which  is  to  determine  the  rlgbt  of 
Hon.  Hugo  Qrimm,  one  of  the  Judges  of  tbe 
circuit  court  of  tbe  city  of  St  Louis,  to 
proceed  further  with  a  case  pending  In  hla 
court  entitled.  Grew  Beal  Estate  &  Invest- 
ment Co.,  Plaintiff,  T.  Daniel  D.  Hunt  and 
Mabel  R.  Hunt,  Defendants.  In  the  case 
pending  in  the  drct^t  court  the  plalntilT 
therein  filed  Its  amended  petition.  To  this 
petition  the  defendants  In  that  cause,  re- 
lators here,  filed  a  demurrer,  cballexigliv  the 
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JurisdictloD  of  that  conrt,  and,  said  demur- 
rer being  overruled  by  the  respondent  Id  tbls 
cause,  an  application  for  a  writ  of  prohibi- 
tion was  made  to  this  court  and  an  order  to 
show' cause  was  made.  Respondent  filed  his 
return  to  our  preliminary  rule,  and  relators 
thereupon  moved  for  Judgment  upon  tbe 
pleadings,  and  the  questions  of  law  thus  rais- 
ed have  been  argued  and  submitted  for  our 
decision. 

The  tacts  charged  and  pleaded  In  the  peti- 
tion in  the  circuit  court  ease  become  of  es- 
sence here.  The  petition  is  long,  but  tbe  facts 
pleaded  are  few.  These  facts  are:  That  the 
Greer  Real  Estate  &  Investment  Company 
was  the  owner  of  certain  lands  in  Alber- 
marle  county,  in  the  state  of  Virginia.  That 
by  certain  named  fraudulent  acts  the  de- 
fendants In  that  case,  relators  here.  Induced 
the  said  company  to  make  a  deed  for  said 
lands  to  Alabel  A.  Hunt,  for  the  agreed  con- 
sideration of  fl6,000.  That  defendants  in 
that  case,  relators  here,  after  the  delivery 
of  that  deed,  and  before  its  record,  fraudu- 
lently changed  tbe  name  of  the  grantee  from 
•■Mabel  A.  Hunt"  to  "Mabel  R.  Hunt"  That 
thereafter  such  fraudulent  deed  was  placed 
of  record  In  Albermarle  county.  In  the  state 
of  Virginia,  by  the  relators  in  this  cause. 
That  the  name  "Mabel  A.  Hunt,"  grantee  in 
the  deed  by  the  corporation,  was  fictitious, 
and  known  to  be  so  by  the  relators  In  this 
cause,  but  not  known  by  the  corporation  at 
tbe  execution  of  the  deed.  That  the  relat- 
ors here  frandnlently  devised  this  scheme  to 
get  the  title  of  the  land  in  question  in  the 
name  of  the  relator  Mabel  B.  Hunt  That 
tbe  corporation  has  never  received  the  con- 
sideration of  ¥16,000.  That  the  relator  Dan- 
iel D.  Hunt  was  a  stockholder  in  the  corpo- 
ratl<H),  and,  having  Its  confidence,  was  en- 
abled to  perpetrate  the  alleged  fraud  upon 
the  corporation.  After  cban^  these  facts, 
the  petition  In  the  circuit  court  thus  coo- 
dndes:  "And  that  the  said  conv^ance  as 
placed  npon  the  records  of  conveyanceB  of 
Albermarle  county,  Va^  constitntes  and  Is  a 
dond  npon  the  title  to  sdalntltTa  said  prop- 
erty; that  tbe  idalntlff  has  the  possession 
of  aald  property,  and  has  no  adequate  rem- 
edy at  law  to  redress  the  wnmgit  and  griev- 
ances  complained  of.  Wherefore  and  by 
reason  of  the  premises  plalntift  prays  for  an 
order  canceling  the  said  deed  aforesaid, 
that  tbe  said  deed  made  by  the  plaintiff  to 
said  proper^  be  ordered  sorrendered  up 
and  Impounded  in  tbe  records  of  this  court 
in  this  ease,  and  th»  plaintiff  prays  for 
snch  further  and  other  orders,  judgments, 
and  decrees  in  the  premises  as  may  be  Just 
and  proper,  together  with  its  costs  In  this 
behalf  expended,  and  for  this  It  will  ever 
pray."  In  the  application  for  the  writ  of 
prohibition  it  is  charged  that  the  said  plain- 
tiff in  the  action  pending  In  the  circuit  court 
bad,  since  the  filing  of  the  pettdon  In  this 
state  as  aforesaid,  filed  a  similar  peti- 


tion in  the  proper  court  of  Albermarle  coun- 
ty, state  of  Virginia,  and  had  procured  serv- 
ice upon  these  relators,  as  defendants  in 
that  action,  and  that  thereby  these  relators 
were  called  upon  to  defend  two  actions  cov- 
ering the  same  subject-matter  and  seeking 
tbe  same  relief.  This  allegation  stands  In 
efitect  admitted  by  the  return  of  respondent, 
and  was  admitted  in  oral  argument  This 
sufficiently  outline  the  facts. 

1.  A  reading  of  the  petition  on  file  in  the 
court  over  which  respondent  presides  shows 
beyond  donbt  that  the  action  la  one  to  an- 
nul and  cancel  a  deed,  and  thereby  remove 
the  apparent  cloud  upon  the  plalqtlffs'  al- 
leged title  to  the  real  estate  described  in 
the  petition.  It  is  true  the  prayer  of  the  pe- 
tition asks  for  the  impounding  of  the  alleged 
forged  deed,  but  this  does  not  change  the 
legal  effect  of  the  petition.  Impounding  a 
deed  already  of  record  would  avail  plaintiff 
nothing.  But  we  need  not  pursue  this  fur- 
ther at  this  point  The  only  fair  interpreta- 
tion of  the  petition  and  Its  purpose  is  as 
above  Indicated.  Tbe  question,  then,  is.  Has 
tbe  circuit  court  of  the  city  of  St.  Louis  Ju- 
risdiction to  hear  and  determine  a  case,  the 
purpose  of  which  is  the  cancellation,  for  al- 
leged fraud,  of  a  deed  to  lands  in  the  state 
of  Virginia?  This  question  we  dlsaiss  next. 

[1]  2.  The  petition  in  respondent's  court 
states  a  cause  of  action,  but  It  goes  further, 
and  states  facts  which  show  that  such 
cause  of  action  Is  not  cognizable'  by  the 
courts  of  this  state.  A  court  of  equity  In 
Missouri  has  no  Jurisdiction  to  cancel  for 
fraud  a  deed  to  lands  In  the  state  of  Vir- 
ginia. 

[2]  Nor  has  such  court  any  greater  r^ht 
to  cancel  such  deed  because  there  is  an  al- 
legation of  a  fraudulent  change  In  tbe  name 
of  the  grantee.  Fraud  of  any  kind,  if  prov- 
en, obviates  and  vitiates  the  deed,  but  the 
hearing  of  the  question  of  fraud  or  no  fraud, 
forgery  or  no  forgery,  must  be  in  a  court 
having  Jurisdiction  of  the  particular  case. 

[I]  We  say  "forgery  or  no  forgery"  be- 
cause tbe  cban^g  of  tbe  name  of  a  grantee 
in  a  deed  Is  not  only  a  fraud,  but  by  law  is 
forg^,  Tbe  cancellation  of  a  recorded  deed 
is  ui  act  which  affects  tbe  title  to  real  es- 
tate^  Sneb  canceUation  Is  the  destruction  of 
a  muniment  of  title.  It  involves  directly  tbe 
title  to  real  estate.  The  decree  annulling  the 
deed  acts  directly  npon  tbe  land  and  tbe 
title  thereto.  A  dond  mwn  tbe  tme  as  al- 
leged in  this  petition  Is  "a  title  or  incum- 
brance apparently  valid,  but  in- fact  invalid." 
7  Cyc  256.  In  sncfa  case  the  courts  of  one 
state  have  no  Jurisdiction  over  tbe  subject- 
matter  of  tbe  suit,  where  it  is  alleged  in  the 
petition  that  the  land  to  be  affected  lies 
wUhln  the  Jurisdiction  of  another  state.  Tbe 
Jurisdiction  of  the  subject-matter  of  sncb 
action  Is  In  tite  proper  conrt  of  tbe  state 
wherein  the  land  Is  situated.  And  this  Is 
true  notwithstanding  the  gaieral  role  that 
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conrtB  of  equity  act  In  personam.  This  ex- 
ception to  tiie  general  rule  Is  recognized  by 
statutes  in  many  states,  as  well  as  by  the 
common  law. 

In  this  state  tbe  case  of  Castleman  r. 
CasUeman,  184  Ho.,  loc.  dt  438,  88  S.  W.  757. 
Is  in  point  Tbat  was  an  action  to  cancel 
two  deeds  to  land  lying  In  Cooper  county. 
The  suit  was  brooght  In  Cooper  county  wbere 
the  land  was,  but  where  d^endants  did  not 
reslda  Defendants  challenged  the  jurisdic- 
tion of  the  court  In  this  equitable  action. 
Through  Valllant.  J.,  we  then  said:  "The 
position  of  appellant  on  this  point  is  that 
this  is  a  persona]  suit,  and  could  be  brought 
only  in  the  county  of  bis  residence,  or  'where 
tbe  plaintiff  resides  and  the  defendant  may 
be  found.'  Appellant  is  correct  in  his  gen- 
eral proposition  that  a  court  of  equity  acts 
in  personam.  And,  since  the  suit  Is  personal 
In  its  character,  it  must  seek  tbe  person  to 
be  affected  in  the  county  of  his  residence, 
regardless  of  where  the  thing  Id  controversy 
may  ba  State  ex  rel.  t.  Zacbrltz,  166  Mo. 
813  [65  S.  W.  999,  89  Am.  St  Rep.  711].  But 
our  statute  (section  564,  R.  8.  1899)  has  in- 
grafted one  exception  to  tbat  rule.  It  is 
said:  'Suits  for  the  possession  of  real  es- 
tate, or  whereby  the  title  thereto  may  be 
affected,  shall  be  brought  in  the  county  with- 
in which  such  real  estate,  or  some  part  there-, 
of,  Is  situated.*  Title  to  real  estate  Is  direct- 
ly affected  In  this  suit  By  the  decree  ap- 
pealed from  the  appellant  is  divested  of  title, 
and  the  plaintiff  Invested  witb  tbe  same. 
Keyte  T.  Plemmons,  28  Mo.  104;  Bnsworth 
V.  Holly,  83  Mo.  370;  Railroad  v.  Mahoney, 
42  Mo.  467.  Since  the  law  requires  the  suit 
to  be  brought  In  the  county  in  which  the  land 
lies,  it  follows  that  the  summons  may  be 
Bent  to  any  county  in  tbe  state  where  tbe  de- 
fendant resides  or  may  be  found.  It  has 
been  so  held  In  attachment  suits,  and  the 
principle  Is  the  same  In  suits  of  this  kind. 
Magrew  r.  Foster,  64  Mo.  268,  loc.  cit  261; 
Stone  T.  Trav.  Ins.  Co.,  78  Mo.  666.  *  •  ♦ 
We  hold  tbat  this  suit  was  properly  brought 
In  the  circuit  court  of  Cooper  county." 

In  Brown  on  Jurisdiction,  p.  32.  It  la  said: 
"There  are  three  classes  of  actions  known  to 
the  common  law,  namely,  personal  actions, 
mixed  actions,  and  real  actions,  or  actions 
that  are  local.  Ordinarily,  at  common  law, 
real  actions  and  mixed  actions  are  local, 
and  personal  actions  are  transitory."  And 
tbe  same  author  on  page  171  further  says: 
"The  statutes  of  the  different  states  nsnally 
provide  that  actions  shall  be  brought  in  tbe 
county  or  district  where  the  defendants,  or 
some  of  tbem,  tf  more  than  one,  reside.  But 
In  general  the  statute  provides  tbat  real  ac- 
tiona,  or  actions  relating  to  real  property, 
shall  be  brouj^t  In  the  connt7  where  the 
property  Ues.  If  the  statute  does  not  pro- 
vide, the  action  would  be  local  by  common- 
law  mlea,  which  are  usually  adopted  in  this 
country      general  consent  In  order,  tbere> 


fore,  to  commence  an  action,  local  by  com- 
mon law,  it  1>  necessary  to  aeo  that  tbe 
statute  makes  express  provision  for  the  trial 
of  it  as  a  transitory  one;.  Where  tbe  action 
Is  local,  tbe  venue  must  be  laid  in  the  county 
in  whitt  tbe  land  Is  situated,  unless  It  la 
othowise  provided  by  statute." 

In  Story  on  Ctmfllct  of  Law  (8th  Ed.)  S 
545.  p.  760,  It  is  said:  '*But  even  In  England 
the  Court  of  Chancery  will  not  act  direcUy 
upon  lands  In  the  plantations,  so  as  to  affect 
the  title,  or  tbe  possession,  or  the  rents  and 
profits  thereof."  Without  statutory  provi- 
sions the  common-law  rule  prevents.  In  22 
Encyc.  of  Plead.  &  Prac.  p.  790,  it  is  said: 
"In  the  absence  of  statutory  provlsdons  to 
tbe  contrary,  the  original  division  of  actions 
Into  transitory  and  local  still  prevails  In  the 
states  of  the  Union,  and  the  venue  of  a  par- 
ticnlar  action  must  be  determined  by  the  old 
common-law  rules  as  to  venue."  The  stat- 
utes of  the  different  states,  like  the  common 
law,  have  made  actions  touching  the  title  to 
real  estate  local.  Speaking  of  such  statutes 
In  22  Encyc  of  Plead.  &  Prac:  p.  792.  It  Is 
said:  "Another  common  provision  aa  to  ven- 
ue is  to  the  effect  that  certain  actions  must 
be  tried  in  the  county  wbere  the  snbiect* 
matter  of  the  action  or  some  part  thereof  Is 
situated,  subject  In  some  states  to  the  power 
of  the  court  to  change  the  place  of  trial. 
Under  this  division  are  classed  the  following 
actions:  Those  which  are  for  the  recovery 
of  real  estate  or  wblcb  are  brought  on  ac- 
count of  injuries  thereto;  actions  of  eject- 
ment ;  for  dower ;  for  waste ;  for  partltlau ; 
to  foreclose  mortgages  upon  real  estate,  or  to 
forecloee  a  mortgage  upon  chattels  real.  In 
short  aa  it  is  often  expressed  In  these  stat- 
utes, all  actions  to  recover  or  to  procure  a 
Judgment  establishing,  determining,  d^lnlng, 
forfeiting,  amending,  or  otherwise  affecting 
an  estate,  right  title,  lien,  or  other  Interest 
in  real  property  come  under  this  dasslflca- 
tlon,  and  are  to  be  tried  In  the  country  where 
the  subject-matter  of  tbe  action  or  a  part 
thereof  is  sltnated." 

In  Missouri  the  statute  has  made  tbe  ac- 
tion stated  In  this  petition  a  local  action. 
Under  our  statute,  tbe  St  Louis  circuit 
court  is  without  Jurisdiction  to  bear  and  de- 
termine an  action  affecting  tbe  tltto  to  real 
estate^  unless  such  real  estete  was  witldn 
tbe  territorial  Jurisdiction  of  tbe  court  Tbis 
statute  is  but  expressive  of  tha  eomman-law 
rule.  It  but  makes  a  local  action  out  M  what 
was  already  a  local  action  by  tbe  common 
law;  so  that  whilst  the  circuit  oonct  of  tbe 
city  of  8t  LonlB  baa  Jurisdiction  to  bear 
and  determine  real  actions  of  tbe  general 
kind  bwe  Involved,  yet  there  is  a  limita- 
tion to  tbat  power;  i.  e.,  tbat  the  t<eal  es- 
tete to  be  affected  must  be  within  tbe  ter- 
ritorial Jurisdiction  of  tbe  court  Tbe  peti- 
tion before  the  circuit  court  disclosed  that 
tbe  court  bad  no  Jurisdiction,  beeaose  tbat 
disclosed  tbat  the  real  estate  songbt  to  be 
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affected  was  In  the  state  of  Virginia.  In 
oral  argnmeDt  counsel  for  respondent  ad- 
mitted that,  If  title  to  real  estate  was  In-  j 
Tolved,  then  tbe  respondent  was  without  Jur- 
isdiction. In  the  face  of  that  admission 
we  can  see  nothing  left,  except  to  declare 
that  respondent  la  withont  Jurisdiction,  and 
the  prelimlDary  rule  in  prohlbltloD  should 
be  made  absolute.  j 
[4]  Counsel  argues  that  the  subject-matter  i 
of  the  suit  Is  tbe  alleged  forged  deed,  and 
that  as  the  aUeged  forged  deed  was  In  the 
city  of  St  Louis,  and  the  defendants  were 
found  there,  the  circuit  court  had  jurisdic- 
tion of  both  tbe  subject-matter  and  the  pet^ 
son,  and  therefore  the  jurisdiction  was  com- 
plete. 7he  trouble  !■  counsel  misconceives 
bis  own  petition.  It  is  clearly  an  action  to 
canod  a  deed  npon  ttie  ground  of  fraud,  and 
to  tber^y  remove  a  cloud  upon  tbe  title  to 
lands  In  Virginia.  Incidentally  it  asks  for 
the  impoundhig  of  the  fo^;ed  deed,  but 
what  of  that?  Standing  alone,  that  allega- 
tion would  come  to  naught,  fbr  no  court  of 
eqtilty  would  impound  and  hold  an  alleged 
forged  deed.  If  the  bill  only  asked  for  such 
relief.  It  would  be  without  merit.  The  only 
thing  which  could  be  of  any  value  to  plain- 
tiff la  the  cancellation,  Iqr  decree  of  com% 
of  thla  all^^  fOTged  deed,  so  that  the  cloud 
occasioned  by  its  record  might  be  removed. 
This  is  what  the  bUl  seeks,  but,  as  stated 
above,  a  Missouri  court  of  equity  la  without 
power  to  grant  such  rdief.  It  la  clear  to 
onr  minds  that  the  respondent  la  without 
power  to  hear  and  determine  the  cause  now 
pending  before  bim,  and  the  writ  of  prohi- 
bition should  go.  It  la  so  ordered.  All  con- 
car,  exc^t  LAMM  and  ESTNNISH,  JJ.,  who 
dissent  In  opinion  by  LAMM,  J. 

LAMM.  J.  (dissenting).  My  vote  is  to 
deny  the  writ  and  quash  the  preliminary 
rule  in  prohibition;  hence  this  dissent  from 
the  opinion  of  my  leaned  Brother  GRAVES. 

The  bill  In  the  canity  suit  sought  to  be 
prohibited  is  loosely  drawn.  It  certainly 
has  allegations  looking  to  clearing  away  a 
cloud  on  the  title  of  the  Greer  luvestment 
Company  to  lands  in  the  state  of  Virginia. 
It  may  be  conceded  that  an  equity  court  In 
this  state  could  not  by  its  decree  affect  the 
bare  1^1  title  to  land  In  a  sister  state,  or 
clear  up  snch  title.  To  that  extent  the  bill 
was  too  broad,  too  redundant  and  rambling 
in  allegation.  If  tbe  jurisdiction  of  a  cir- 
calt  court  of  St  Louis  depended  alone  on 
those  auctions,  It  wonld  have  none.  But 
giving  the  bill  the  grace  of  a  liberal  con- 
struction, as  we  are  bound  to  do,  It  states 
a  cause  of  action  In  equity  to  avoid  a  real 
estate  transaction  for  fraud  and  to  have  a 
certain  deed  declared  void  as  a  conveyance. 
If  inartlflcially  drawn,  nevertheless  It  was 
amendable.  We  are  not  to  sit  to  i^ohlblt  a 
lower  court  tcom  proceeding  in  every  case 
in  which  tbe  petition  la  bad.   If  that  were 


80,  we  have,  indeed,  at  last  embarked  on  a 
long  voyage  on  an  uncharted  sea  without 
boundary.  True,  also,  the  prayer  of  the  bill 
In  part  Is  to  impound  a  recorded  deed — a 
vain  and  useless  thli^; — for  the  mischief 
was  consummated  when  the  deed  was  spread 
of  record.  But  the  demurrer  below  could 
not  strike  at  the  mere  prayer  in  the  bill, 
unless  a  prayer  la  demurrable — a  proposi- 
tion strange  to  the  law.  The  same  prayer 
asked  general  relief.  The  Oreer  Investment 
Company  waa  In  St  Louis,  Ma,  the  Hunts 
were  there,  and  by  due  summons  the  court 
obtained  jurisdiction  of  their  persona.  Now, 
a  court  of  eanity  is  par  excellence  a  court 
of  conscience;  In  administering  that  ghost- 
ly office,  the  chancellor's  own  conscience  be- 
ing moved,  he  acts  directly  by  his  decree  on 
the  consdenees  of  the  parties  litigant  In 
equity  the  rule  ia,  I  think,  that  all  liti- 
gants are  conclusively  presumed  to  havecon- 
BClences,  whatever  the  real  fact  may  be. 
If  the  land  be  In  Virginia,  and  If  a  Missouri 
decree  caimot  act  extraterrltorlally  and  by 
its  own  vigor  affect  the  bare  title  to  Virgin- 
la  land,  yet  does  that  fact  oust  jurisdiction 
to  lay  a  burden  on  the  conscieDoea  of  the 
Hunta?  Or  an  their  consciences  also  in 
Virginia,  where  their  treasure  la,  and  there- 
fore not  to  be  bound  by  a  Missouri  decree? 
If  their  consciences  are  once  bonnd  by  a 
decree,  are  they  loosed  across  the  state  line? 
Hardly;  the  right  doctrine  being,  once  bound 
alvntys  bound.  Conceding,  theraforet  that 
a  decree  in  St  Louis  could  not  act  in  rem 
or  on  the  bare  legal  title,  yet  that  does  not 
oust  jurisdiction;  for  a  decree  in  equity  acta 
In  personam.  It  aa  said,  binds  their  con- 
sciences here  and  in  Virginia.  McOune  v. 
GoodwIUle,  204  Mo.,  loc.  cit  336,  102  S.  W. 
997,  ante  and  post  It  Is  familiar  doctrine 
that  specific  performance  may  be  decreed  in 
a  court  of  equity  in  one  state,  although  the 
land  is  situated  m  another.  Olney  v.  Eaton, 
66  Mo.,  loc.  clt  067.  Now,  a  decree  making 
void  a  transfer  or  rescinding  It  for  fraud  is 
but  the  converse  of  specific  performance, 
and  if  a  court  of  equity,  having  jurisdic- 
tion of  the  person,  may  bind  the  conscience 
of  snch  person  to  specific  performance,  why 
may  not  the  same  court  rip  up  the  transac- 
tion by  operating  on  tbe  same  conscience 
wherever  it  may  be  found?  If  tbe  deed 
had  not  been  recorded,  but  had  been  deliver- 
ed, would  not  this  action  lie  In  Mlssoiiri  if 
the  Hunts  had  been  found  there?  Or  must 
a  wronged  grantor  lie  by  until  the  fraudu- 
lent grantee  puts  his  deed  of  record?  The 
mere  record  of  the  deed  Is  not  material  to 
the  action,  nor  does  such  record  destroy  the 
action. 

Statutes  of  Missouri  relating  to  the  bring- 
ing of  real  actions  and  conferring  jurisdic- 
tion on  the  circuit  court  of  the  'county  where 
tbe  land  lies  have  no  bearing  here.  They 
affect  real  actions  in  oar  own  atat^  local 
in  cliaractw,  and  in  my  opinion  were  never 
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Intended  to  affect  tbe  general  JuriBdlction 
of  a  court  of  equity  tn  bdcIi  an  action  as 
this. 

EENNISH,      concurs  in  these  vlewa. 


BURNET  et  aL  v.  BURNET  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  81,  1912.   Rebeariog  Denied 
June  29.  1912.) 

L  Wills  (8  439*)— Constbuotioh. 

A  will  wLU  be  construed  according  to  the 
intent  of  its  maker,  when  such  intent  is  dia- 
1-OTered  and  it  does  not  violate  any  inflexible 
rule  of  law  or  public  policy. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  S§  952,  955,  957;  Dec.  Dig.  {  4S9*] 

2.  Wills  (8  614*)— Life  EaxATB— Gbxation. 

A  life  estate  may  be  created  by  a  will 
without  using  express  words. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  88  1393-1418;  Dec.  Dig.  8  614.»] 
8.  Wills  (j  440*)— Oonstbuction. 

Under  Rev.  St.  1909,  8  679.  providing  that 
an  estate  in  fee  simple  is  created  where  the 
will  contains  no  expression  whereby  it  shall 
appear  that  an  estate  for  life  only  was  Intend- 
ed, the  court,  by  necessary  implication,  is  left 
with  power  to  determine,  from  the  language 
of  the  will  taken  as  a  whole,  the  Intent  of  the 
testator  and  the  nature  and  extent  of  the  es- 
tate devised. 

[Ed.  Note.— For  other  cases,  see  'VmU,  Gent 
Dig.  8  056;  Dec.  Dig.  |  440.*] 

4.  Wills  (|  614*)— Oosstbuoxion— lim  E8< 

TATS. 

Where  testatrix  had  no  ffirect  descendants, 
but  had  a  sister  with  three  living  children  and 

one  dead  who  was  survived  by  two  children,  a 
will  which  bequeathed  her  estate  to  her  sister 
and  stated  a  desire  that  whatever  should  be 
left  undisposed  of  at  her  sister's  death  should 
go  to  her  descendants  per  stirpes,  and  that,  ia 
case  testatrix  survived  her  sister,  her  estate 
should  go  to  ber  sister's  children  and  grand- 
children, naming  them,  indicated  an  inteotion 
to  provide  for  such  children  and  grandchildren 
in  any  case,  and  the  estate  received  under  the 
will  by  her  sister,  who  survived  her.  was  a  life 
estate  only. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  18  1893-1416;  Dec.  Dig.  8  614.*] 

6.  Wills  (8  618*)— Lira  Estate— Natukb— 

Rights  or  Remaindebuan. 

Where  a  life  estate  ia  created,  either  by 
implication  or  in  express  words,  with  a  remain- 
der over,  the  life  tenant  had  no  power  to  de- 
feat the  remainder  unless  such  power  ia  ex- 
pressly or  impliedly  given  by  the  will,  and  such 
additional  power,  if  given,  must  be  strictly 
coDstrued,  and  any  attempt  to  exercise  it  be- 
yond its  ^U8t  scope  will  not  affect  the  rights  of 
the  remaiDderman. 

[Ed.  Note— For  other  cases,  see  Wills,  Cent 
Dig.  88  1418-1430;  Dec.  Dig.  S  616.*] 

6.  Wills  (8  616*)- Powees  of  Life  Tenant 
— Deed  of  Gift. 

While,  under  a  will  providing  that  "what- 
ever may  be  left  undisposed  of"  at  the  death  of 
the  life  tenant  sbnll  go  to  ber  descendants,  the 
life  tenant  had  full  power  to  dispose  of  the 
property  for  her  use,  comfort,  or  enjoyment 
she  had  no  power  to  give  it  away,  and  a  deed 
of  gift  made  by  her  of  property  belonging  to 
the  estate  was  invalid. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  1418-1430;  Dec  Dig.  8  616.*] 

Brown,  C.  dissenting. 


Appeal  from  St  Lonls  CSicolt  GooTt;  J.  & 
Wlthrow,  Judge. 

Action  to  quiet  title  by  Warren  A.  Bumrt 
and  another,  minors,  by  Frederick  8.  Tim- 
berlake,  tbeir  corator,  against  Geo^  Bur- 
net and  another.  From  a  Judgmoit  for  de- 
fendants. plalntUEs  appeal.  Berezaed  and 
ronanded. 

This  Is  an  action  to  qi^t  title  submitted 
to  tbe  trial  court  upon  an  agreed  statement 
of  facts,  in  substance,  to  wit:  That  Eliza 
R  Andrews  of  St.  Louis,  Mo.,  made  ber  will 
and  added  a  codicil  thereto  on  the  14tb  day 
of  June,  1899;  that  she  died  In  1901;  that 
the  tenth  clause  of  her  will  was,  to  wit:  "I 
give,  devise  and  bequeath  the  residue  of  my 
estate  to  my  said  sister,  Sarah  F.  Burnet 
and  It  Is  my  desire  that  whatever  of  s:iid 
residue  may  be  left  undisposed  of  at  her 
death  shall  go  t6  ber  descendants  per  stirpes. 
In  the  event  that  I  survive  my  said  sister 
Sarah  I  give,  devise  and  bequeath  said 
residue  of  my  estate  to  ber  children,  Geot^e 
Burnet  Jr.,  Henry  h.  Burnet  and  Mary  F. 
Ontten,  one-fourth  each,  and  the  remaining 
one-fourth  to  Warren  and  Samuel  Burnet 
children  of  her  deceased  son,  Samuel  F.  Bar- 
net  Should  any  of  said  chlldr^  either  of 
my  sister  or  of  her  deceased  son  Samuel  F. 
die  before  any  right  rests  In  them  under 
this  tenth  clause  of  my  will,  the  share  of 
every  such  deceased  child  shall  go  to  Ite 
Issue,  If  any.  and  In  default  of  sudi  tssne^ 
then  to  the  descendants  of  my  said  slater 
Sarah  per  stirpes."  That  Sarah  F.  Burnet 
died  In  June,  190S,  leaving  a  son,  George 
Burnet,  and  a  married  daughter,  Uary  Out- 
ten,  and  two  grandchildren.  Warren  A.  Bnr- 
net  and  Samuel  F.  Burnet,  eons  of  het  de- 
ceased son,  Samuel  F.  Burnet ;  that  her  son 
Henry  L.  Burnet  died  In  1903,  leaving  no 
descendants,  and  the  parties  to  this  cause 
are  hlg  only  heirs. 

This  suit  was  originally  Instltated  by  the 
curator  of  the  two  grandsons,  Warrei  A. 
Burnet  and  Samuel  F.  Burnet,  of  the  said 
Elisa  F.  Andrews,  on  the  2d  day  of  August 
1906,  against  George  Burnet  and  Mary  Out- 
ten,  son  and  married  daughter  of  tbe  said 
Sarah  F.  Burnet  Defendant  Geo^  Bumet 
has  since  died,  and  the  cause  has  been  re- 
Tlved  against  his  heln  ftt  law;  and  tbe  two 
plalntUEs,  haTlng  reached  their  majority, 
hare  eome  In  tmder  their  own  names.  That 
the  land  In  controverBy  in  this  action  is  con- 
trolled by  tbe  terms  of  miA  clause  of  tbe 
will,  for  the  reason  that  a  note  for  f2,3C^0 
and  Interest,  dated  February  23,  1901,  wrs 
a  part  of  the  property  devised  under  sai-J 
clause  of  the  will,  and  said  note  was 
cured  by  deed  of  trust  on  the  real  estate 
described  In  this  petittim,  which  real  estate 
was  also  subject  to  a  prior  deed  of  tm::t 
for  a  note  for  about  f4K>  and  interest  held 
by  a  stranger;  that  ttie  said  Sarah  F.  Bur- 
net, devisee  in  said  clause  of  the  will,  used 
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a  portion  of  the  residuary  estate  In  piiT< 
chaaing  aald  outstanding  note  for  (450,  and 
eabsequently  enforced  a  sale  under  the  deed 
of  tinst  given  to  secure  the  $2300  note,  and 
became  the  purchaser  of  said  land  at  the 
trustee's  sale,  and  paid  therefor  by  allowing 
a  credit  on  said  note  for  the  amount  bid 
at  such  sale;  and,  being  thus  possessed  of 
the  title  of  Che  land  In  dispute,  she,  on  the 
25th  of  January,  1905,  executed  and  deliver- 
ed a  deed  purporting  to  convey  it  In  fee 
to  her  son  Qeorge  Bnmet,  then  allre,  who 
tcotc  possession  of  said  lai^;  that  the  con- 
sideration named  in  her  deed  was  $5.  The 
agreed  statement  of  facts  is  further,  to  wit: 

"(11)  That  George  Bnmet  (hla  helra  now) 
are  now  in  posaewlon  of  aald  real  estate, 
claiming  to  own  the  aame  in  fee  simple,  and 
are  and  have  been  collecting  and  receiving 
the  rents  and  profits  thereof  stoce  the  date 
of  said  conveyance,  and  deny  that  plaintiffs 
or  defendant  Mary  Outten  hare  any  Interest 
or  title  in  the  said  real  estate. 

"(12)  Defendant  Mary  Outten  approved  of 
said  conveyance  to  George  Burnet  and  now 
approves  and  ratifies  said  conveyance  by 
Surah  F.  Burnet  to  said  George  Bnmet  end 
claims  and  demands  no  r^ht,  title,  Intere^ 
or  estate  In  said  real  estate  against  the  heirs 
of  George  Burnet,  so  that  the  question  Is 
whether,  nnder  the  above  facts,  the  plaintiffs 
have  each  a  one-slzth  interest  in  said  land 
and  the  rents  and  profits  thereof,  as  afore- 
said. 

"(13)  If  they  have,  defendant  George  Bur- 
net, then  alive,  agrees  to  furnish  to  them  a 
full  and  true  statement  of  the  rents  and 
profits  thereof  since  said  conv^ance  to  him, 
and  that  a  money  Judgment  for  one-third  the 
net  total  amount  thereof  may  be  rendered 
against  him.  In  favor  of  said  plaintlft,  and  be 
a  Hen  on  Ills  share  in  said  land." 

The  petition  set  forth  that  the  two  plain- 
tiffs were  then  minors  and  were  the  children 
of  a  deceased  son  of  Sarah  F.  Burnet,  and 
alleged  that  they  were  entitled  as  his  heirs, 
by  representation,  to  one-sixth  of  the  real 
estate  described  In  the  petition,  which.  It  ia 
further  alleged,  the  said  Sarah  F.  Bumet 
bad  acquired  In  the  manner  above  stated  and 
became  a  life  tenant  thereof  under  the  terms 
of  the  residuary  devise  to  her  In  clause  10 
of  the  will  of  Eliza  F.  Andrews;  that  the 
said  George  Bnmet,  then  living,  was  in  pos- 
session of  the  safd  estate,  and  claiming  to 
own  the  same  in  fee,  and  was  collecting  the 
rents  and  profits  thereof  since  the  death  of 
the  said  Sarah  F.  Bumet,  and  denied  the 
riKht  of  plaintiffs  to  any  interest  or  title 
In  said  real  estate.  The  petition  prayed  for 
nn  ascertainment  and  determination  of  the 
title  and  interest  of  plaintiffs  and  defend- 
ants, refipectlvely,  In  said  land,  and  for  a 
decree  of  one-sixth  Interest  therein  to  each 
of  the  plaintiffs,  and  that  each  of  the  de- 
fendants be  adjudged  to  own  an  undivided 
one-third  interest  therein;  that  an  account- 
ing be  had  to  ^termlne  the  rents  and  profits 


received  by  said  Greorge  Bumet  since  the 
death  of  the  said  Sarah  F.  Burnet;  and 
that  the  amount  of  the  interest  of  plalntltts 
under  swdi  accounting  be  charged  as  a  lien 
against  the  interest  of  George  Burnet;  and 
for  other  and  further  relief.  To  this  petition 
the  defendant  George  Bumet  (then  alive) 
filed  an  answer  containing  a  general  denial, 
except  certain  admissions  of  the  statements 
In  the  petition  as  to  the  death  of  Eliza  F. 
Andrews  and  Sarah  F.  Bumet,  and  as  to  the 
heirship  and  relation  of  the  parties  to  the 
suit  Th»  answer  further  set  up  the  method 
by  which  Sarah  F.  Burnet  acquired  title 
to  the  specific  land  in  dispute,  and  alleged 
that  die  had  thereafter  conveyed  the  same  to 
the  defendant,  as  she  was  entitled  to  do  by 
virtue  of  the  vestlture  In  her  of  a  fee-simple 
title  to  the  property  described  In  clause  10 
of  the  will  of  Sarah  F.  Andrews.  The  de- 
fendant Mary  Outten  answered,  separately. 
In  substance  that,  nnder  clause  10  of  said 
will,  the  property  therein  devised  belonged 
absolutely  to  Sarah  F.  Bumet,  who  during 
her  lifetime  conveyed  the  same  to  defendant 
George  Burnet,  and  that  she  (Mary  Outten) 
disclaimed  any  interest  therein. 

The  cause  was  submitted  to  the  court  on 
the  pleadings  and  the  agreed  statement  of 
facts  on  the  22d  of  April.  1907,  and  there- 
after, on  the  13th  of  May,  Judgment  was 
rendered  In  favor  of  defendants.  After  the 
overruUng  of  a  motion  for  a  new  trial,  plain- 
tiffs perfected  their  appeal  to  this  court. 

S.  T.  G.  Smith  and  Thomas  Meng,  for  ap- 
pellants. Will  Brown  and  Robt.  h.  McLaran, 
for  respondents. 

BOND,  0.  1.  The  quflsticai  presented  by 
this  appeal  ia  the  meaning  of  the  testatrix 
as  expressed  In  the  t«ith  clause  of  her  will. 
The  snbject-mattor  of  the  devise  contained 
in  that  clause  was  personal  and  real  estate. 
When  it  was  made,  the  testatrix  had  do  dl' 
rect  descendants,  but  had  a  sister,  Sarah  F, 
Bnmet,  who  waa  the  motho'  of  three  living 
dilldren  and  the  grandmother  of  the  two 
plaintiffs,  whose  father,  the  son  of  aaid 
Sarah  F.  Bumet,  had  died,  leaving  plaintUEs 
his  only  belrs.  These  facts  were  In  the  mind 
and  purpose  of  the  testatrix  vhea  the  tenth 
clause  of  bet  will  was  drawn.  That  ahe 
was  alive  to  these  ties  of  blood,  and  that 
she  intended  to  make  Just  provision  for 
each  of  the  persMis  so  related  to  her,  Is 
plain,  for  she  disposed  of  the  "resiaue  of 
her  estate*  upon  two  assumptions:  First, 
that  she  should  be  outlived  by  her  slater; 
second,  that  she  fdiould  snrvtve  her  sister. 
In  both  contingencies  she  expressly  gave  her 
estate  to  said  niece  and  nephews  and  two 
sons  of  a  deceased  nephew.  In  the  foraur 
case  she  devised  to  them  "whatever  of  said 
residue  may  be  left  undisposed  of  at  the 
death"  of  her  (sister)  to  whom  she  devised  it 
in  case  she  should  be  living  when  the  testa- 
trix was  dead.  In  the  other  case  she  devised 
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to  tbe  same  persons  "tbe  resldae  of  her  es- 
tate" as  it  should  exist  at  her  own  death. 
These  specific  persocs  were  thus  kept  with- 
in h^  testamentary  intent,  and  all  provided 
tor  by  name,  whether  her  estate  should  pass 
under  the  one  or  tbe  other  provision  of  her 
will.  Tbe  conclusion  is  unavoidable  that  she 
Intended  them  and  eacb  of  them,  or  tbelr  de- 
scendants, to  take  either  the  whole  residue 
of  her  estate  at  her  death,  If  her  sister  was 
then  dead,  or  what  staould  "be  undisposed  of* 
at  the  sister's  death  In  case  her  sister  was 
alive  at  the  death  of  the  testatrix. 

[1]  When  the  intent  of  its  maker  Is  dis- 
covered, the  will  is  solved,  unless  that  Intent 
runs  counter  to  an  Inflexltile  rule  of  law  or 
public  policy.  In  the  case  at  bar  the  testa- 
trix, in  simple  terms  Incapable  of  other  mean- 
ing, stated  her  intention  to  give  directly,  if 
she  survived  her  sister,  to  the  descendants 
of  her  sister  all  of  the  property  referred  to 
In  clause  10  of  her  will,  or  to  give  indlrecUy 
to  the  same  persons  what  was  "left  undis- 
posed of  If  the  sister  survived  to  take  un- 
der the  preceding  devise  to  her.  The  latter 
happened.  Hence  it  is  necessary  to  deter- 
mine whether  tbe  plain  intent  of  the  testa- 
trix to  give  the  descendants  of  her  sister  "the 
propei"ty  left  uodisposed  of*  at  the  sister's 
death  can  be  carried  out  under  the  law  gov- 
erning the  making  of  wills.  To  answer  that 
question  we  must  determine,  first,  whether 
the  devise  to  Mrs.  Burnet  was  a  life  estate 
by  imtiUcatlon  from  all  the  terms  of  the 
will ;  second,  if  so,  whether  ber  deed  of  gift 
to  one  of  ber  children  exceeded  the  limits  of 
any  power  to  dispose  of  tbe  property  Im- 
pliedly arising  from  tlie  language  of  the  will. 
There  was  no  express  grant  to  her  of  a  life 
«8tate  nor  any  express  power  given  to  dis- 
pose of  the  property  devised  to  lier. 

it]  The  power  to  create  a  life  estate,  witli- 
out  using  express  words,  bnt  by  implication 
from  the  twms  and  clauses  of  the  will,  or 
1^  language  of  eqalTalent  meaning,  Is  no 
longer  an  open  qneatton  In  this  state.  The 
proposition  was  so  logically  and  echanstlTely 
considered  by  Marshall,  J.,  speakta^  tor  this 
division,  that  It  has  not  been  qaestioned  since 
that  ruUng  and  after  the  array  of  precedoita 
there  dted.  to  which  refeiwKe  is  here  made. 
Cross  T.  Hoch,  149  Ua,  loc.  dt  848-844*  SO 
&  W.  786;  Walton  v.  Dmmtra.  152  Uo.,  loc 
dt  607,  S4  S.  W.  288.  Opinion  by  Marshall, 
J.,  concurred  In  by  a  malorlty  of  the  court. 
OTerroliiv  Oomwell  t.  Wnlff,  148  Mo.  S41Z,  60 
8.  W.  430,  45  U  B.  A.  08 ;  Roth  t.  Ranschen- 
bnsch,  173  Mo.,  loa  dt  001,  73  S.  W.  664,  61 
L.  B.  A.  406;  Armor  t.  Fr^,  226  Mo.,  loc.  dt 
flee-670.  126  S.  W.  483. 

That  words,  expressions,  or  clauses,  in- 
ferential only  In  import  contained  In  a  will 
devising  in  graieral  or  Indefinite  terms  real 
or  personal  property,  with  a  limitation  over 
after  tbe  death  of  tbe  first  taker,  are  suffl- 
cient  to  create  a  life  estate  In  the  immediate 
devisee  and  uphold  tlM  remainder,  has  been 


recognised  by  statnte  and  repeatedly  dedded 

in  this  state. 

[3]  Tbe  statute  relating  to  wills  dedares 
such  devises  can  only  convey  a  fee  simple  to 
the  first  devisee,  wben  the  will  contains  "no 
expressions  whereby  it  shall  appear"  that 
"an  estate  for  life  only"  was  devised  In  the 
first  Instance  nor  any  "further  devise**  to 
take  eCTect  after  tbe  death  of  tbe  devisee  to 
whom  the  estate  was  first  given.  B.  8.  1900, 
S  670.  That  statute  was  enacted  to  prevent 
the  conclusion,  as  a  matter  of  law,  that  de- 
vises containing  the  abore-QUOted  features 
must  vest  a  fee  simple  in  the  devisee  and 
destroy  tbe  limitation  over.  Its  necesBary  ef- 
fect Is,  in  the  excepted  cases,  to  leave  it  to 
the  courts  to  determine  the  nature  and  ex- 
tent of  the  interests  and  estates  devised,  by 
an  Interpretation  of  the  will,  as  a  whole, 
under  tbe  rules  prescribed  by  law  to  ascer- 
tain the  intent  of  tbe  testator.  If  it  should 
turn  out  therefore,  that  the  intent  of  the 
testatrix  in  tbe  case  at  bar  by  the  terms 
used  in  her  will  was  to  create  a  remainder 
In  the  children  and  descendants  after  a  llftf 
estate  to  her  sister,  then  It  is  obvious  such 
intent  would  not  offend  any  rule  of  law  or 
ptinclple  of  public  policy,  stace  the  statute 
leaves  the  court  free  to  gather  the  intent 
of  the  makers  of  wills  In  all  cases  which, 
like  tbe  present  one^  tall  wltbln  Ua  exc^ 
tiona. 

Looking  at  the  clanse  of  tb%  will  tn  the 
light  of  its  language,  the  situation  and  rela- 
tion of  the  parties,  and  tbe  rulings  made  In 
similar  cases  in  this  state  and  daewhere,  no 
doubt  will  exist  as  to  tbe  Intentions  ctf  the 
testatrix  or  tbdr  l^al  consequence. 

[4]  Tbe  motive  and  object  of  the  win  of 
Mrs.  Andrews  as  shown  on  its  face  waa  to 
provide  tor  all  of  bw  next  of  Irin.  These 
were  her  sister  and  desewdanta  of  her  sister. 
Her  dster,  like  hersdf,  was  advanced  In 
years.  The  descendants  of  her  sister  at  the 
msM'^g  of  the  will  were  ttiree  adult  children 
and  two  grandchildren  r^resentlng  a  de- 
ceased son  of  the  sister.  It  waa  then  prob- 
lematical, by  reason  of  the  agea  of  both, 
whethu  she  or  her  slater  would  snrrlve  the 
other.  She  prepared  for  dther  emt  by 
devlalng  ber  estate;  or  what  should  remain 
of  It  to  the  descendants  of  her  aister  In  any 
case,  bnt  with  a  prior  devise  to  the  sister  in 
case  her  slater  should  be  living  when  tlie 
will  took  effect  This  tntoitlon  <m  the  put 
of  the  testatrix  is  nnmlatakable.  It  moat  lie 
carried  out  and  the  llmitathm  over  uptadd. 
and  the  estate  given  to  the  slater  held  to 
be  one  for  lifb  nnless  the  testatrix  has 
thwarted  her  own  intention  by  the  langnage 
of  the  will.  Defendante  (resptnidrato)  Insist 
she  has  done  this,  and  as  the  sole  hssto  of 
thdr  contoition  refO-  to  the  words  descry 
tlve  of  tbe  property  devised  over,  to  wit: 
"Whatever  of  said  residue  may  be  left  un- 
disposed of  at  her  (the  8lster*a)  death  shall 
go,"  etc  They  claim  these  words  necessarily 
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Imply  power  In  the  slater  of  abBolute  and 
unlimited  conveyance  by  sale,  gift,  any  meth- 
-od  of  transfer,  or  testamentary  disposition, 
and  that  therefore  their,  nse  In  the  will  vest- 
ed a  fee-simple  title  In  the  sister  which  de- 
feated any  limitation  thereafter.  Defend- 
ants cannot  urge  any  other  theory  for  the 
Testing  of  a  fee-simple  title  In  the  sister,  for 
there  Is  no  express  power  given  to  her  In  the 
will  to  dispose  of  the  property  devised  to 
her,  and  the  law  is  clear  that  no  implied 
power  80  to  do  can  arise  from  the  mere  grant 
to  her  of  an  estate  in  terms  sufficient  to 
carry  a  fee  where  there  is  a  limitation  over 
as  here.  Sead  t.  Watklns,  11  Lea  (Tenn.) 
loc.  dt  161;  Brown  t.  Hunt,  12  Helsk. 
(Tenn.)  409;  Bean  y.  Kenmulr,  86  Mo.,  loc. 
dt.  670,  671,  affirmed  Walton  v.  Drumtra, 
152  Mo.,  loc.  dt  601.  S4  S.  W.  283. 

2.  Tantamount  terms  to  those  contained  tn 
this  will  have  been  repeatedly  considered  by 
this  court  In  the  interpretation  of  other  wills 
containing  similar  devises. 

In  a  case  closely  alike  the  present,  the 
will  devised  to  the  wife  all  the  estate  of  the 
husband  "to  be  held  and  enjoyed  by  her  as 
her  own,"  with  a  limitation  over  after  her 
death  to  an  adopted  daughter  of  "such  of 
said  property  as  shall  then  be  fn  her  posses- 
sion." The  court  held  that  the  use  of  that 
phrase  was  for  the  reason  that,  "In  all  prob- 
ability, all  the  property  which  his  wife  re- 
ceives under  the  will  will  not  be  In  her  pos- 
session or  left'  at  her  death,"  and  not  be- 
cause be  Intuided  that  she  "should  have  the 
power  to  dispose  of  all  the  property  so  that 
none  might  be  left"  The  court  said:  "The 
lnt«itlon  of  the  testator  Is  plain ;  the  whole 
will  must  be  read  together  and  effect  ^ven 
to  every  clause  of  It;  and  the  words  used  are 
to  be  ondavtood  In  the  sense  indicated  by 
the  whole  Instmment  Tha  testator's  wife 
was  to  have  the  use  and  enjoyment  of  all 
of  his  property  daring  her  life,  and  at  her 
death  what  had  not  been  consumed,  oe  lost, 
In  that  use  and  oijoyment,  was  to  go  to  hla 
adopted  datmhter."  Monro  ▼.  Collins,  86 
Mo.,  loc  dt  41,  7  8.  W.  464. 

In  another  case  certain  personal^,  in- 
cluding the  shares  of  stock  In  a  baslneas  cor- 
poration, belonging  to  the  testator,  were  de- 
vised to  his  wife  with  a  limitation  over  to  his 
children  of  whatever  ."renuijned**  aft«  the 
death  of  the  wife.  It  was  held  that  a  lite 
estate  In  this  personalty  was  vested  In  the 
wife  by  Implication,  and  that  the  power  of 
disposal  inferable  from  the  use  of  the  words 
"estate  left  by  her,"  and  "remaining  of  that 
she  acquired  under  the  will,"  was  referable 
to  the  uses  she  might  make  of  the  property 
dnriug  her  tenancy,  and  did  not  enlarge  the 
life  estate  into  one  in  fee.  Lewis  v.  Pitman, 
101  Mo.,  loc.  cit  293,  14  S.  W.  52. 

In  another  case  the  will  of  the  husband 
gave  to  bis  wife,  Sarah  Ann.  all  of  his  es- 
tate, both  real  and  personal,  "to  hold  and 
enjoy  QJtsoUttely  loith  full  power  and  author' 


ity  to  dtspoae  of  all  or  any  pari  thereof  at 
her  option."  In  a  second  clanse  the  will 
provided:  "In  the  event  of  the  death  of  my 
said  wife  prior  to  my  death,  or  if  she  survive 
me,  whatever  of  my  property  may  remain 
undisposed  of  at  her  death  I  give  and  be- 
queath to  Joseph  McKInney  and  to  his  heirs 
absolutely  and  in  fea"  The  court  held  that 
the  wife  took  a  life  estate  with  power  of 
disposal  only,  and  that  the  limitation  over 
was  valid  as  to  all  of  the  property  remaining 
at  her  death.  McMillan  v.  Farrow,  141  Mo., 
loc.  dt  62-63,  41  S.  W.  890,  892. 

In  all  of  the  preceding  cases,  the  life  es- 
tates were  not  expressly  declared  but  de- 
duced by  implication  from  the  devises  over 
and  the  terms  and  objects  of  the  will. 

In  another  case  the  life  estate  was  ex- 
pressly devised  and  entire  control  of  the 
property  giv«i  to  the  wife  with  a  limitation 
over  "of  what  Is  left  of  it"  at  her  death.  In 
referring  to  the  implication  of  a  right  to  dis- 
pose arising  from  these  terms,  the  court  said 
that  some  of  the  property  was  perishable 
and  some  that  would  be  consumed  in  the  use, 
and  It  was  not  designed  that  such  portion 
should  be  accounted  for  to  the  remainder- 
man ;  adding :  "By  a  devise  over  of  'what  Is 
left'  the  testator  evidently  had  In  mind  such 
possible  losses,  and  did  not  Intend  that  the 
legatee  for  life  should  be  chargeable  with 
them."  The  court  further  added :  "By  the 
words  'what  is  left'  the  testator  intended  to 
include  in  the  bequest  over  the  entire  prop- 
erty which  should  be  In  the  hands  of  the 
life  tenant  at  her  death,  whether  It  had 
been  dtmlnlahed  by  losses  or  Increased  by 
profits,  or  whether  It  consisted  of  personal 
properly  or  had  been  Invested  in  real  es- 
tata"  BrameU  t.  Cole,  136  Mo.,  loc.  dt  213- 
215,  87  S.  W.  924,  028  (58  Am.  St  Bep.  619). 

In  another  case  the  bnaband  conveyed  to  a 
trustee  certain  propwtr  for  the  support,  nse^ 
and  benefit  of  his  wife^  and  directed  the  tru» 
tee  to  "sell,  mortgage,  Incamber,  lease,  or  otii- 
erwlse  dispose  of  fibe  same  to  such  person  or 
persons"  as  the  wife  might  direct  and  ap> 
point,  with  a  limitation  ova  after  the  death 
of  tile  wife  to  other  persons.  The  wife  by 
deed  of  gift,  and  also  by  will,  attempted  to 
convey  property  to  her  adoi^ed  son.  The 
remainderman  brought  ejectment  and  had 
Judgment  In  the  drcnlt  court,  which  was  af- 
firmed here.  The  court  hdd  that  the  broad 
powers  to  dispose  of  the  property,  enumer- 
ated In  ttae  deed  to  the  trustee,  did  not  au- 
thorize the  life  tenant.  Mis.  Smith,  "to  give 
away  this  property,"  and  hence  her  attempt- 
ed deed  and  subsequent  will  In  favor  of  her 
adopted  son  were  void.  Garland  v.  Smith, 
164  Mo.,  loc.  Clt  16.  64  S.  W.  188. 

In  another  case  an  express  life  estote  was 
granted  to  the  wife,  with  a  remainder  over 
"of  what  may  be  left  of  my  estate  after  bet 
death"  to  the  brothers  of  the  testetor.  In 
referring  to  the  eCTect  of  these  words  as  af- 
fording a  power  of  disposal,  the  court  held 
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that  the  widow  was  entitled  to  consume  as 
macb  of  the  estate  as  slie  desired,  and  conld 
not  be  held  accoantable  by  the  remainder- 
man for  what  she  chose  to  epenA  "as  long 
as  good  faith"  was  preserred.  Bnrfoid  v. 
Aldrldge.  165  Ho.,  loc  dt  425-126^  63  S.  W. 

m,  6s  s.  w.  m 

In  another  case  an  express  life  estate  was 
created  In  a  wife  and  an  express  power  oT 
abeolnte  disposal  superadded.  The  will  con- 
tained a  farther  clause  devising  over  "any- 
thing  that  shonld  tw  left"  at  her  death.  It 
was  held  that  the  deed  executed  In  pnrsn* 
ance  of  that  power  for  a  valuable  oonsiAera- 
Hon  was  not  subject  to  be  set  aside  at  the 
suit  of  the  remainderman,  since  this  disposi- 
tion was  In  strict  accord  with  the  power  of 
disposal  given  to  the  wife  daring  her  life 
tenancy.  McMillan  Farrow,  141  Mo.  66, 
41  S.  W.  890.  This  case  cites,  among  others. 
Both  7.  Bauscfaenbasch.  173  Mo.  582,  73  S. 
W.  664,  61  L.  B..A.  466,  which  Is  also  re- 
ferred to  1^  respondents  in  the  case  at  bar. 
That  case,  however,  is  not  in  point,  for  there 
no  life  estate  was  created  either  by  implica- 
tion or  by  express  terms,  but  there  was  a 
distinct  grant  of  a  fee  ta  Item  2  of  the  will, 
and  an  attempt  by  a  subsequent  item  to 
make  a  devise  over.  The  court  held  that 
the  testator  in  that  case,  having  devised  "the 
tchole  of  his  estate,  real,  peiBonal,  and  mix- 
ed, abaolutelv  and  forever  [the  Italics  are 
the  court's],  could  not  In  a  subsequent  clause 
of  the  will  devise  a  fee  and  remainder."  The 
court  held  that  no  words  or  expressions  were 
contained  in  that  will  supporting  any  infer- 
ence that  the  testator  Intended  to  create  a 
life  estate  In  bis  wife  or  restrain  her  "power 
of  dlsposaL"  The  writer  of  the  opinion  ex- 
pressed his  assent  to  the  doctrine  "that  the 
life  estate  need  not  be  created  by  expraa 
words,  bat,  If  it  is  the  clear  intention  from 
the  whole  Instrument  that  the  first  taker  is 
to  have  but  a  life  estate,  the  added  power 
of  disposition  will  not  convert  It  Into  an 
absolute  ownerahlp,"  and  insisted  his  views 
had  been  misconceived  on  that  point  It  was 
held  in  that  case  there  was  nothing  contain- 
ed In  any  part  of  the  will  which  aCEorded  an 
inference  of  intention  on  the  part  of  the 
maker  to  make  any  person,  other  than  his 
wife,  the  object  of  his  bounty,  and  In  that 
respect  It  could  be  distinguished  from  the 
will  passed  upon  in  McSIillau  v.  Farrow, 
supra. 

In  a  very  recent  case  a  testator  devised 
certain  land  and  personal  property  to  his 
children,  and  by  a  subsequent  clause  of  his 
will  provided  th&t,  "upon  the  death  of  my 
children  without  Issue,  I  direct  the  share  of 
such  child  shall  revert  to  my  estate  to  be 
divided  equally  amongst  my  surviving  chil- 
dren," etc.,  and  provided  further  that,  upon 
the  death  of  any  one  of  his  children,  leaving 
issue,  the  property  should  go  to  su^h  issue. 
The  court  reviewed  all  the  precedent  deci- 
sions quoting  from  them  In  extenso,  and 
cited  the  statute  (B.  S.  1009,  8  579),  saying: 


''M^udfestly  this  statute,  wha  pn^erly  uia- 
lyzed,  means  that,  if  expressions  are  em- 
braced In  the  will  wherelv^  it  ahaU  tippmx 
that  sadi  devise  was  intended  to  conrey  an 
estate  for  life  and  a  farther  devise  be  made 
<jt  the  devised  premises  to  take  effect  after 
the  death  of  the  devises^  then  Uie  Intentloii 
of  the  testator  to  devise  an  abaolate  estate 
in  fee  simple  to  the  devisee  will  be  negativ- 
ed and  the  estate  devised  limited  to  that  of 
a  life  eatatai"  The  coort  said  farther :  "In 
oar  opinion  the  ninth  item  In  the  ^covlsiooa 
of  the  will  of  Oreen  Moore  deaily  manlfest- 
ed  the  intention  of  tiie  testator  to  limit  tiie  es- 
tate of  his  children  devised  in  other  items  of 
Boch  will  to  that  of  a  life  estate  It  is  dear 
that  to  hold  that  this  Iton  in  the  proTtskms 
ot  this  wUl  should  be  eaiminated  would  not 
only  be  violative  of  the  manifest  intention 
of  the  maker  of  sncfa  will,  bat  would  as 
well  be  Ignoring  the  plain  ^vldona  <(tf  sec- 
tion 679,  B.  8.  1909.  That  statate^  as  boe- 
tofore  pohited  out,  fully  re««niaeB  that  a 
devise,  which  If  standing  alone  ahoold  be 
construed  as  an  absolute  estate  In  fee  simide, 
might  be  limited  to  a  life  estate  by  the  use 
of  expressions  in  the  Instrument  wbSch  made 
It  appear  that  sudi  devise  was  intended  to 
convey  an  estate  tOr  life  only,  or  by  mak- 
ing a  devise  over  of  the  devised  premises  to 
take  effect  after  the  deatti  of  the  devisee 
first  named."  Armor  v.  Frey,  226  Ho.,  loc: 
dt  667-660,  126  S.  W.  483,  488. 

[S]  The  principle  to  be  extracted  f^m 
these  cases  Is  that,  where  a  life  estate  Is 
created  whether  by  Implication  only  or  in 
express  words,  with  a  remainder  over,  the 
power  ot  the  life  tenant,  to  defeat  the  re- 
mainder depends  upon  the  exerdse  of  a  sih 
peradded  power  of  disposition  expressly  or 
impliedly  given  by  the  will,  that  such  addi- 
tional power  will  be  strictly  construed  and 
confined  to  Its  exact  Intendment,  and  any  at- 
tempted exercise  thereof  beyond  its  Just  scope 
will  not  affect  the  rights  of  the  remainder- 
man. 

[1]  That  no  fee  Is  vested  In  the  first  taktx 
whose  power  to  convey  the  estate  te  restrict- 
ed either  as  to  mode  or  object,  aud  that  a 
conveyance  In  any  other  manner  or  for  any 
other  purpose  Is  ineffectual  against  a  re- 
mainder over.  That,  where  the  power  to  dis- 
pose Is  Inferential  only,  Its  proper  extent  is 
to  be  measured  by  the  situation  of  the  par- 
ties, the  objects  had  In  view,  and  the  Inten- 
tion of  the  testator,  as  shown  in  the  will; 
and  that  when,  as  In  this  case,  there  was  a 
devise  to  the  first  taker  of  personal,  as  well 
as  real,  property,  and  a  power  to  diaixjse  In- 
ferable only  from  the  use  of  such  terms  as 
"whatever  may  be  left  undisposed  of  at  her 
death  shall  go  tA  her  descendants  per  stir- 
pes," It  will  be  held  to  cover  sales  or  trans- 
fers for  the  personal  uses  and  enjoyment  of 
the  first  devisee,  and  will  not  be  construed 
to  cover  gifts  by  deeds  or  wUI,  for  such  a 
holding  would  transform  the  life  estate, 
shown  by  the  terms  of  the  wUl.  into  a  fee 
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In  the  first  taker  and  defeat  the  tatentlon  of 
the  testatrix  in  -  that  respect,  and  the  far- 
ther intention  to  create  a  limitation  over. 

3.  We  think  from  the  terms  of  the  will, 
the  relationship  of  the  parties,  and  In  ac- 
cordance with  the  foregoing  principles  of 
law,  the  testatrix  by  that  Instrument  gave  a 
life  estate  to  her  sister,  with  fnll  power  to 
dispose  of  the  property  for  her  use,  com- 
fort, or  enjoyment,  or  any  other  parpose  In- 
cident to  tiiese  ends,  but  with  no  power  to 
give  it  or  will  It  away ;  for,  If  these  powers 
were  also  possessed,  the  life  estate  would 
have  been  transformed  Into  an  absolute  fee, 
and  the  plain  purpose  of  the  testatrix  to 
glT-e  the  property  left  at  the  expiration  of 
the  life  estate  to  the  persons  named  in  the 
devise  over  would  have  been  set  at  naught. 
This  interpretation  of  the  will  gives  full  ef- 
fect to  the  power  to  dispose  Implied  in  the 
life  tenant  by  the  use  of  the  words  "what- 
ever Is  undisposed  of  at  her  (the  life  ten- 
ant's) death.  Any  other  construction  would 
clearly  contravene  the  intent  In  the  mind  of 
the  testatrix  when  she  put  the  second  devise 
in  her  will,  and  further  indicated  by  ail  of 
the  language  and  provisions  of  the  will  as  a 
whole  that  she  Intended  only  to  make  the 
prior  devise  one  for  life,  coupled  with  a 
I>ower  to  dispose  adequate  to  the  uses  of 
such  tenure  and  restricted  In  Its  exercise  by 
the  obllgatlona  of  good  faith  on  the  part  of 
the  life  tenant  or  trustee  of  the  inecedlng 
devise. 

In  reaching  this  conclusion  we  have  ap- 
plied the  principle  that  the  whole  eflScacy  of 
a  will  Is  wrapped  up  In  the  lawfnl  Intent 
ot  Its  maker.  It  follows  that  the  deed  of 
gift  made  by  the  life  tenant  under  which 
defendants  (respondents)  claim,  is  inopera- 
tive against  the  estate  given  to  the  plaintiffs 
as  remaindermen  under  the  terms  of  the  will 
for  want  of  power  to  execute  it;  and,  since 
the  grantee  therein  was  a  volunteer,  he  is 
chained  with  notice  of  the  want  of  authori- 
ty of  his  grantor  to  make  the  same. 

The  Judgment  in  this  case  Is  reversed,  and 
the  cause  remanded  to  be  tried  in  conformi- 
ty with  the  views  herein  expressed,  and  for  a 
decree  In  accordance  with  the  stipulations 
made  and  entered  into  by  the  parties  and 
embodied  in  the  ^eed  statement  of  facts 
set  out  In  the  record. 

BROWN,  0.,  dissenting. 

PER  CURIAM.  The  foregoing  opinion  of 
BOND,  C,  Is  adopted  as  the  opinion  of  the 
court  All  the  Judges  concur. 


STATE  T.  ETFinNERAnS. 
fSopreme  Coort  of  Missouri,  Division  No.  2. 
June  20.  1912.) 

1.  Absor  (I  37*>— Intent— DKFBAUDiNa  In- 
surance COMPANT. 

Id  ft  prosecution  for  arson  with  Intent  to 
d«frand  an  insurance  company,  evldenee  Md 


to  sustain  a  finding  that  defendant  applied  for 
and  received  a  policy  of  insurance  on  the  bnlld- 

ing  destroyed. 

[Ed.  Note.— For  other  caaes,  see  Arson,  Gent 
Dig.  SI  71-73;  Dec  Dig.  {  87.*] 

2.  Abson  (I  18*)— DEFBAUDiRa  Insubanoe 
CouPAHT— Pboof  of  Cohpobatb  Existence. 
In  a  prosecution  for  arson  with  intent  to 
defraud  an  Ininrance  corporation,  It  is  not 
necessary  to  charge  or  prove  that  the  insarer 
was  a  conioration;  it  being  immaterial  whether 
the  act  of  burning  did  in  fact  defraud  any  one. 

[Ed.  Note.— For  other  cases,  see  Arson,  Gent. 
Dig.  U  30-S7;  Dec.  Dig.  S  18-*] 

8.  Cbiminal  Law  (|  361*)— ETxnxNOB— In- 

CULPATOBT  OlBCnUBTANCES. 

lo  a  proeecutiOD  for  arson  in  which  the 
defense  was  that  defendant  accidentally  drop- 
ped a  match  into  gasoline  when  lighting  hw 
pipe,  evidence  that  when  defendant  was  told 
that  there  was  a  fire  in  town  he  pretended  to 
be  surpiised  and  asked  Its  location,  and  made 
no  statement  regarding  the  fiie  to  persons 
whom  he  met  immediately  after  the  explosion 
that  preceded  it,  was  Bdmissible  as  an  incul- 
patory drcnnutance. 

[Ed.  Note^For  other  eases,  see  Orimlnal 
Law,  Gent  Dig.  K  778,  778-780;  X>ec  Dig.  f 
351.*] 

4.  Gbiminal  Law  (S  814*>— Oiboitsibtahtxal 

Evidence— INBTBUCTIONS. 

Where,  in  a  prosecution  for  arson  to  de- 
fraud en  insurance  company,  accused  testified 
ttiat  the  fire  was  caused  by  his  accidentally 
dropping  a  lighted  match  on  the  fioor,  and  that 
he  did  not  Intend  by  such  act  to  set  fire  to  the 
building,  while  there  were  other  circumstances 
tending  to  the  contrary,  the  case  was  not  one 
depen«ng  entirely  on  circumstantial  evidence, 
and  hence  the  court  did  not  err  in  omitting  to 
charge  on  such  sabject. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1821,  1833,  1839,  1860, 
1865,  1K83,  1890^  1924,  197fr-1986,  1987;  Dec: 
Dig.  I  814!*]^ 

Appeal  from  Circuit  Court  Monlteaa 
County;  John  M.  Williams,  Judge. 

Oustav  P.  Steinkraus  was  convicted  of  ar- 
son, and  he  appeals.  Affirmed. 

Defendant  was  oonvlcted  ot  arson  on  Sep- 
tember 8, 1911,  and  ax^ieals  from  a  Judgment 
of  the  circuit  court  of  Monlteaa  county  fix- 
ing his  punishment  at  two  years  In  the  peni- 
tentiary. 

Defendant  and  one  David  K.  Greer  were 
Jointly  charged  with  arson  In  the  third  de- 
gree by  setting  fire  to  a  small  wooden  build- 
ing belonging  to  the  defendant  In  the  dty  of 
Tipton,  Uc  with  Intent  to  defraud  the  Ni- 
agara Insorance  Company,  a  corporation. 
They  were  tried  separately. 

The  following  Is  a  summary  of  the  evi- 
dence: Defendant  anil  Greer  were  intimate 
friends,  and  both  resided  at  Tipton  with 
their  families.  Defendant  kept  a  shoe  store 
in  the  building  he  is  charged  with  burning, 
and  Greer  kept  a  desk  there,  and  made  the 
shop  his  headquarters  when  not  on  the  road 
purchasing  furs,  bides,  etc  The  building 
was  Insured  In  the  Niagara  Insurance  Com- 
pany for  ^00.  The  contents  of  the  build- 
ing were  insured  In  another  company.  On 
Bforch  28,  1910,  defendant  pnr^ased  two 
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gallom  of  sasoline,  and  took  the  same  to  his 
tftaoeshop.  He  and  Greer  were  seen  abont 
the  saloons  of  Tipton  until  late  that  night, 
and  appeared  to  be  drinking  heaWly.  Abont 
3  :S0  the  following  morning,  March  24,  1910, 
an  explosion  took  place  in  defendant's  shoe- 
shop,  blowing  one  end  of  said  building  loose 
from  the  sills,  and  enveloping  the  Interi- 
or thereof  In  dames.  When  the  explosion 
occurred,  defendant  ran  from  the  building, 
and  did  not  return  nntll  long  after  the 
fire  had  been  extinguished  by  citizens  of  the 
town,  who  were  aroused  by  the  ringing  of 
the  flre  bell.  It  does  not  appear  that  de- 
fendant was  injured  by  the  explosion  or  bad 
any  cause  for  running  away  and  neglecting 
to  aftsiat  in  patting  out  the  flre  which  be 
had  caused. 

An  employ^  of  a  livery  stable,  who  was 
near  defendant's  building,  saw  a  man  run- 
ning from  the  building  Just  after  the  explo- 
sion, and  called  loudly  to  him  several  times 
to  ring  the  flre  bell,  but  the  party  running 
paid  no  attention  to  his  request. 

When  the  flre  was  extinguished,  a  gallon 
Jug  one-third  full  of  coal  oil.  a  two-gallon 
Jug  two-thlrda  full  of  gasoline,  and  several 
sacks  and  papers  saturated  with  coal  oil  or 
gasoline  were  found  in  defendant's'  building. 
Some  of  the  papers  were  rolled  up  in  such 
form  as  €6  Indicate  an  Intention  to  use  them 
as  a  torch. 

Defendant  testlfled  that  he  acddentally 
produced  the  explosion  and  flre  by  dropping 
a  lighted  match  on  the  floor  where  gasoline 
had  been  spilled;  that  be  kept  gasoline  at 
his  shop  for  use  In  preparing  lampblack  for 
sign  painting,  and  kept  the  coal  oil  for  use 
in  a  lamp  In  the  shop.  He  admitted  running 
away  when  the  explosion  occurred;  and.  as 
an  excnse  for  not  returning  to  asfllst  In  put- 
ting out  the  flre,  claims  he  was  taking  care 
of  Greer,  whose  hand  was  Injured  by  the  ex- 
ploBion. 

Greer  (indicted  with  defendant)  testified 
that  he  and  defendant  remained  np  late 
that  night  to  meet  the  former's  wife,  whom 
tbey  expected  to  return  home  on  a  night 
train.  That  they  went  to  defendant's  Shop 
at  3:30  a.  m.  to  drink  some  whisky  which 
had  been  left  there.  That,  after  taking  a 
drink,  he  (Greer)  went  out  the  back  door  to 
attend  a  call  of  nature,  and  In  going  out 
accidentally  upset  a  can  of  gasoline.  At 
about  the  time  he  returned,  defendant  struck 
a  match  to  light  his  pipe  and  threw  the 
match  to  the  floor,  whereupon  a  loud  explo- 
sion occurred  which  blew  blm  (Greer)  out 
the  back  door  and  blew  the  door  shut  with 
such  force  as  to  strike  and  amputate  hla  lit- 
tle finger. 

Greer's  evidence  was  partly  corroborated 
by  the  finding  of  his  finger  Inside  the  build- 
ing and  bis  hat  Just  outside.  Some  Joists  of 
defendant's  building  were  charred  and  part- 
ly burned  by  the  flre.  Such  other  points  as 
are  necessary  to  an  understanding  of  the 
case  will  be  noted  in  our  opinion. 


For  rerersal,  defendant  oontends:  OL)  That 
there  was  no  evidence  that  the  defendant 
ever  applied  for  or.  received  a  polltr  of  In- 
surance on  the  building;  (2)  that  there  was 
no  proof  that  the  Niagara  Insurance  Com- 
pany was  a  corporation;  (?)  that  the  evi- 
dence of  defendant's  silence  regarding  the 
cause  of  the  flre  in  his  bntldlog  was  improp- 
erly admitted;  (4)  tiiat  the  Instructions  for. 
the  state  were  erroneous  in  not  requiring  the 
Jury  to  find  tliat  the  Niagara  Insnranoe 
Company  was  a  corporation;  (S)  that  the 
court  failed  to  instruct  on  the  legal  effect  of 
circumstantial  evidence. 

W,  F.  Qu^ley  and  Jeffries  ft  Oomm,  for 
appellant  Elliott  W.  Uojor,  Atty.  Gol.  and 
John  M.  Dawson,  Asst.  Atty.  OeiL,  for  the 

State. 

BROWN,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  Defendant's  first  contention 
is  not  sustained  by  the  evidence.  Mace  h. 
Minor,  an  insurance  agent,  testlfled  on  be- 
half of  the  state  that,  while  working  for  one 
Roy  F.  Bane,  the  regular  agent  of  the  Nia- 
gara Insurance  Company,  he  wrote  a  policy 
of  insurance  on  defendant's  building,  and 
tianded  the  same  to  Bane  for  delivery  to 
defendant  It  seems  that  Minor  signed  the 
name  of  Bane  to  the  policy,  tmt  that  Is  a 
matter  of  no  conseqnaice,  as  wUl  appear 
hereafter. 

At  the  trial  defradant  was  Interrogated 
regarding  insurance  on  his  personal  and  real 
property,  with  the  following  result:  When 
asked  if  he  was  preparing  to  Insure  bis  per- 
sonal property  when  he  took  an  Invoice  in 
January  prior  to  the  fire  In  March,  he  re- 
plied: "A.  I  always  carry  insurance.  Q. 
Sir?  A.  Even  in  Bane's  store  I  carried  In- 
surance on  my  store  all  the  time.  This  is 
nothing  new.  This  Is  all  the  time.  Q.  Yon 
carry  insurance  on  everything,  don't  jonf 
A.  I  carry  insnranoe  on  everything." 

In  addition  to  the  for^ti^,  Mr.  Minor, 
who  wrote  the  policy  on  d^endant's  build- 
ing, testified  that  the  defendant  made  claim 
for  the  loss  he  had  sustained  on  the  day 
after  the  flr&  It  is  true  that  it  does  not 
clearly  appear  whether  defendant  desired  to 
collect  for  the  loss  he  had  sustained  by  In- 
jury to  his  building  or  to  his  personal  prop- 
erty in  the  building;  but,  as  none  ot  his 
personal  property  except  a  few  alioe  strings 
were  burned.  It  must  have  been  the  injury  to 
the  building  that  he  had  in  mind  when  he 
made  bis  claim.  It  Is  therefore  ai^arent 
that  he  knew  his  building  was  Insured  be- 
fore he  threw  the  burning  match  on  the  floor 
and  caused  the  explosion  and  fire. 

[2]  2.  Defendant  eameetly  contends  that  It 
was  necessary  for  the  prosecuting  attorney 
to  charge  in  hla  information  that  the  Nia- 
gara Insurance  Company  was  a  corporation, 
and  that  It  was  likewise  necessary  to  prove 
the  existence  of  tlie  corporation,  and  to  sus- 
tain his  contention  dtes  State  v.  Homed. 
178  Ma  «1,  76  S.  W.  953,  and  Stat*  t.  Clark, 
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223  Mo.  50.  122  S.  W.  685,  18  Ann.  Gas. 
1120.  These  cases  are  not  in  point.  They 
hold  that,  when  a  defendant  Is  charged 
with  stealing  or  bnrglarizlngvthe  proper^  of 
a  corporation,  the  indictment  most  recite  and 
the  state  must  prove  that  the  Injured  party 
Is  a  corporation.  No  such  role  applies  In 
a  prosecution  for  arson  committed  with  In- 
tent to  defraud  an  Insurer.  In  the  latter 
class  of  cases,  where  the  Insurer  Is  a  corpo- 
ration, It  Is  neither  necessary  to  charge  nor 
prove  that  fact  State  r.  Tncker,  84  Mo.  23; 
Wharton's  Criminal  Law  {lOtb  Ed.)  !  1894. 

The  belief  of  defendant  that  his  property 
was  legally  Insured,  and  bis  Intent  to  de- 
fraud the  person  or  corporation  which  Is- 
sued the  policy  thereon,  makes  out  the  crime 
of  arson  In  the  third  degree.  It  Is  imma- 
terial "whether  or  not  the  act  of  burning  does 
in  fact  defraud  any  one.  State  t.  Byrne,  45 
Conn.  273. 

[3]  3.  The  defendant  complains  of  the  in- 
troduction of  evidence  to  the  effect  that  be 
made  no  statement  regarding  the  fire  to 
persons  whom  he  met  immediately  after  the 
explosion.  While  ordinarily  one  accused  of 
crime  has  the  right  to  remain  silent,  yet,  in 
cases  where  bis  silence  is  unusual  and  not 
in  accordance  with  the  common  experience 
of  mankind,  It  becomes  evidence  of  guilt  It 
would  be  but  slight  evidence,  it  is  true;  but 
Its  welgbt  would  be  for  the  jury.  State  t. 
Glasscock,  232  Mo.  278,  134  S.  W.  649. 

Here  the  defendant  either  Intentionally  or 
accidentally  set  fire  to  his  property.  If  it 
was  done  accidentally,  it  Is  extremely  prob- 
able that  he  would  have  mentioned  that  fact 
to  the  first  acanaintance  he  met  When  told 
that  there  was  a  fire  In  town,  he  pretended 
to  be  surprised  and  asked  the  location  of 
the  fire.  This  was  as  strong  an  Indication  of 
guilt  on  his  part  as  the  fact  that  he  need- 
lessly ran  from  the  building  wb^  he  saw  It 
was  burning. 

4.  It  win  be  seen  by  what  we  have  said 
in  paragraph  2  that  no  proof  was  required 
that  the  Insurer  was  a  corporation.  Conse- 
qaently  it  would  have  been  error  to  direct 
the  Jury  that  such  a  finding  was  necessary. 
There  was  no  error  In  the  instruction  com- 
plained of. 

[4]  6.  Defendant  further  complains  of  the 
failure  of  the  court  to  instruct  the  Jury  as 
to  the  1^1  effect  of  circumstantial  evidence. 
Els  theory  is  that  In  convicting  him,  the 
Jary  must  have  disregarded  all  his  evidence 
and  also  the  evidence  of  Greer.  This  conten- 
tion is  not  tenable.  It  would  have  been  per- 
fectly logical  for  the  Jury  to  have  believed 
the  defendant  In  so  far  as  he  admitted  that 
he  caused  the  fire  In  his  building  by  applying 
a  lighted  match  to  the  Qoor  thereof,  and  at 
the  same  time  to  have  disbelieved  his  state- 
ment that  be  did  not  intend  by  that  act  to 
set  fire  to  the  building.  It  Is  only  when  all 
the  evidence  tending  to  prove  the  defeud- 
anfB  gnllt  la  drcamBtantlal  that  it  is  aj^ 


proprlate  to  give  to  the  Jury  a  cautionary  In- 
struction explaining  the  legal  effect  of  thai 
class  of  evidence. 

It  is  true  the  burning  of  a  building  to  not 
a  crime  if  done  accidentally,  likewise  the 
killing  of  a  human  being  Is  not  criminal  if 
done  ac(Adentally  or  in  necessary  self-de- 
fense; yet,  if  an  accused  person  admits  the 
killing  but  pleads  accident  or  self-defense, 
such  plea  would  not  cause  the  state's  case 
to  rest  entirely  on  drcnmstantlal  evidence. 
Such  a  case  would  stand  partly  on  the  di- 
rect admission  of  the  defendant  and  partly 
on  the  facts  Indicating  his  Intent  In  such 
case,  no  instruction  on  circumstantial  evi- 
dence should  be  given.  This  doctrine  is  sup- 
ported by  one  of  the  cases  upon  which  de- 
fendant relies.  State  v.  Crone,  209  Mo.  316, 
loc.  cit  331.  108  S.  W.  655. 

The  defendant  had  a  fair  trial,  and  the 
record  contains  no  reversible  error;  there- 
fore the  Judgment  will  be  affirmed. 

FSRBISS  and  EENNISH,  JJ.,  concur. 


BIOBEE  T.  BILLtCK  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  1. 

Jane  20,  1012.) 

1.  EXECTTTOBS  AND   ADUINISTRATOSS   ({  386*) 
—  SAUE    BT    ADiniTISTBATOa  —  RlOHT  OF 

Hbibs  to  Set  Asidi. 

An  heir,  as  each,  cannot  set  aside  a  regu- 
lar administratoi's  sale  of  land,  bat  can  only 
rely  on  fraud  or  frregnlaritr  under  some  recog- 
nized bead  of  general  eqai^  jurisdiction;  the 
redtals  Id  an  administrators  deed  od  a  regu- 
lar sale  being,  under  Bev.  St  1909,  |S  173,  176, 
prima  facie  true. 

tEd.  Note.— For  other  cases,  see  Executors 
and  Admioistratorg,  Cent  Dig.  H  1678-1697: 
Dec.  Dig.  f  386.»] 

2.  EXKCDTOBS  AND  AOHINISrrBATOBS  (|  383*) 

— Saucs— AppmoTAL  or  Codbt— GoUiAtxral 
Attack. 

An  administrator's  sale  duly  approved  and 
unappealed  from  cannot  be  collaterally  at- 
tacked. 

[Ed.  Note.— For  other  cases,  see  Bzecntors 
and  Adminiatrators,  Cent  Dig.  U  1660-1677; 
Dec.  Dig.  S  383.*] 

3.  Descent  and  Distribution  (8  125*>— Ti- 
tle OF  HEIBS— LlABIUTT  TOB  DEBTS. 

The  title  to  real  estate  passing  to  heirs 
of  the  deceased  owner  is  hardened '  with  the 
paramount  right  of  the  creditors  ct  the  deceased 
to  have  their  debts  paid. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  ||  457-477 ;  Dec  Dig. 
S  125.*1 

4.  HUBBANn  AND  WlTE  <|  25*)— AOENCT  OF 

Husband— Attthobitt. 

Where  the  payee  of  a  note  executed  by 
her  deceased  father  and  aecured  by  a  deed  of 
trust  indorsed  the  note  and  put  it  in  the  pos- 
session of  her  husband  and  intrusted  him  with 
a  deed  of  the  father's  land,  which  recited  that 
it  transferred  a  clear  title  free  of  incumbrance, 
and  sent  him  from  a  sister  state  to  close  up 
the  transaction,  the  husband  bad  implied  au- 
thority to  satisfy  the  mortgase  and  deliver  the 
deed  to  a  purchaser,  notwithstanding  Bev.  St. 
1009,  I  8309,  defining  the  rights  of  married 
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women  to  hold  tbdr  perBonal  propertr  u  aep* 
arate  estate. 

[Eid.  Xote^For  other  cases,  see  Husband 
and  Wife,  Cent  Dir.  |i  148-164;  Dec.  Die.  { 
25.*] 

5.  Pbincifai.  aitd  Agent  (S  116*>— TiAHa&o- 
TiONs  WITH  Agent— Validity. 

One  dealing  with  an  agent  deals  with  bim 
with  his  warrant  of  aathority  before  him ;  bat 

where  there  is  no  written  warrant  of  authority, 
and  an  agent  has  been  clothed  with  the  visible 
indicia  of  a  general  agency  and  given  apparent 
power  as  owner  and  cnstodian  or  a  note  to  re- 
lease a  deed  of  tmst  securing  it,  one  dealing 
with  the  agent  is  not  bound  oy  secret  limita- 
tions. 

[Ed.  Note— For  other  cases,  sea  Principal 
and  Agent.  Cent.  Dig.  H  377,  877)6;  Dec. 
Dig.  i  lie.*] 

6.  ExkCUTOBB  AND  AollZmBIBATOBS  (}  S88*) 

—Sale  of  Real  Estatx— Titli  or  Pvb- 

OHABEH— Notice. 

A  purchaser  of  real  estate  at  an  adminis- 
trator's sale  must  take  notice  of  the  record 
titlew 

[Ed.  Note.— For  other  casea,  aee  Ebcecntors 
and  AdminUtratora.  Cent  Dig.  |i  1714-1716; 
Dec.  Dig.  {  S88.*] 

7.  executobs  and  ad1uki8tbat0b8  ({  3ss*) 
—Sale  op  Real  EiStatb— Title  ow  Pub- 
chaseb— Notice. 

A  purchaser  at  an  administrator's  sale  is 
a  purchaser  at  a  judicial  sale  strictly  defined, 
and  he  does  cot  take  subject  to  equities. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  I^.  H  1714-1710; 
Dec.  Dig.  S  388.*] 

Appeal  from  Olrcnit  Oonrt,  Sdmyler  Oonn- 
ty;  Nat  M.  Staelton,  Judgb 

Action  by  Walter  Higbee  against  Maty  B. 
Bllllck  and  otbers.  From  a  Judgment  for 
plaintiff,  defendant  named  appeals.  Affirmed. 

Irving  C  Johnson  and  Fogle  &  Fogle,  for 
appellant  Higbee  &  Uills,  for  reapondent 

LAMM,  3.  From  a  decree  for  plaintiff 
clearing  up  and  quieting  the  title  to  two 
lota,  defendant  Mary  E.  Bllllck  appeals. 

The  case  is  this:  William  MaOee  died  in- 
testate in  Januarj-,  1906,  a  resident  of  Schuy- 
ler county,  seised  of  lots  3  and  4  in  block 
29  in  the  Tillage  of  Glenwood,  leaving  three 
children,  one,  tbe  defendant  Mary  E.,  inter- 
married with  Martin  L.  BUUclc  Plaintiff 
contends  tbat  the  MaOee  estate  was  InaolT- 
eat  The  record  does  not  disclose  so  much 
as  that  but  does  disclose  tbat  it  was  In- 
debted; the  extent  la  left  darlc.  The  Bil- 
llcke  lire  In  Iowa.  The  value  of  the  lots 
was  small.  At  the  death  of  her  father,  Mary 
E.  Billick  held  a  small  note  against  him 
dated  tn  the  November  prior  to  bis  death 
and  secured  by  a  deed  of  trust  on  the  lots. 
In  August,  1006,  the  MaOee  heirs  sold  and 
conveyed  these  lots  to  Martha  E.  liasley 
by  a  wRrr.inty  deed,  put  of  record,  covenant- 
ing against  IncumbraDces  and  with  other 
usual  cov^auts.  At  that  time  there  had 
been  no  administration  on  the  MaGee  estate 
and  no  administrator  in  charge.  The  plan 
of  conBummatlng  this  sale  .was  as  follows: 
A  deed  was  executed  by  tbe  HaGee  heirs  to 


Hra.  Lesley,  and  Martin  L.  Bllllck  appenred 
on  tbe  scene,  as  we  understand  it,  with  this 
deed  and  with  his  wife's  said  note  duly  In- 
dorsed over  to  him  by  a  general  Indorsement 
to  close  tbe  transaction.  He  did  so  by  satis- 
fying tbe  record  of  the  deed  of  trust  on  the 
margin  as  assignee  of  tbe  note;  the  entrr 
reading ;  "The  debt  mentioned  In  the  within 
deed  of  trust  having  been  fully  paid  and  dis- 
charged, I  hereby  acknowledge  satisfactkm 
in  full  and  release  tbe  property  herein  con- 
veyed from  the  Hen  and  incumbrance  therein 
tbia  29th  day  of  August,  1906.  [Signed]  >i. 
li.  Bllllck,  Assignee  of  Beneficiary.  Attest: 
Thos.  L.  Buford,  Recorder,  by  Florence  Dob- 
bins, Deputy."  At  tbe  same  time,  on  the 
margin  of  the  same  record  tbe  following  en- 
try was  placed:  'The  note  secured  by  the 
within  deed  of  trust  was  produced  and  cin- 
celed  In  my  presence  this  29th  day  of  Au- 
gust. 1906.  [Signed]  Thos.  U  Bnford,  Re- 
corder, by  Florence  Dobbins,  Deputy."  Mrs. 
Lasley  paid  Bllllck  $175  In  cash  and  exe- 
cuted a  deed  of  trust  in  which  her  husband 
joined  to  secure  $325,  evidenced  by  three 
notes  signed  by  them  all  bearing  date  August 
30,  1906;  one,  for  $100  due  in  one  year; 
another,  for  $100  due  In  two  years;  anothv, 
for  $125  due  In  three  years — all  payable  to 
Mary  E.  Bllllck  at  Logan's  Bank,  Glenwood, 
and  bearing  7  per  cent  Interest  after  date. 
Referring  to  the  deed  of  trust  securing  said 
notes.  It  bore  date  August  29,  1906,  and 
conveyed  the  two  lots  to  Spencer,  trustee  of 
Mary  E.  Bllllck,  and  the  same  was  spread 
of  record.  The  notefe  were  put  In  Lego's 
Bank,  Glenwood,  together  with  the  follow- 
ing contract :  "This  contract  wltnesseth: 
That  M.  E.  Lasley  baa  this  day  bou^t 
the  heirs  of  Wm.  MaGee,  deed,  lots  3  and  4 
in  block  29  In  Glenwood,  Mo.,  paying  one 
hundred  seventy-five  dollars  ^175)  down  and 
executing  notes  and  mortgage  for  the  bal- 
ance of  $326.00,  and  It  Is  agreed  and  undei^ 
stood  by  and  between  M.  L.  Bllllck  on  tbe 
part  of  the  heirs  and  said  M.  E.  Lasley  that 
the  notes  for  the  deferred  payments  as  above 
stated  are  to  be  placed  in  the  hands  of 
cashier  of  bank  In  Glenwood  and  to  remain 
In  his  possession  until  it  is  ascertained  and 
determined  that  all  debts  against  the  estate 
of  Wm.  MaGee  have  been  paid  and  If  the 
said  Lasley  shall  be  obliged  to  pay  any 
debts  on  the  MaGee  estate,  same  may  be 
deducted  from  the  balance  or  amount  of  the 
purchase  money  notes  to  be  left  In  the  said 
bank.  Dated  this  29th  day  of  August,  1906L 
M.  L.  Bllllck.  M.  B.  Lesley,  by  W.  N. 
Lasley." 

Afterwards,  In  1908,  the  estate  of  Wnilaio 
MaGee  was  put  In  charge  of  tbe  public  ad- 
ministrator of  Schuyler  county.  It  does  not 
appear  directly  at  whose  instance  the  ad- 
ministration was  had,  whether  of  creditors 
or  of  heirs,  or  whether  the  public  adminis- 
trator moved,  or  the  probate  court,  ex  mero 
moto.  It  does  appear  that  the  lAsleya  lo- 
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effectually  objected  to  an  order  of  sale,  and 
that  Mr.  Fogle  of  counsel  at  present  for  Mrs. 
BilUek  represented  either  the  administrator 
or  the  creditors  or  the  heirs  In  sm^ortlng 
a  salfc  Some  stress  Is  laid  ispon  the  a^tear- 
ance  of  plaintiff  as  attorney  for  the  Lasleys 
tn  opposition  to  the  order  of  sale,  on  one 
side,  and  on  the  fact  that  Mr.  Fogle,  who 
got  the  order  of  sale  for  the  administrator, 
is  now  contending  that  the  administrator's 
Bale  did  not  pass  a  title  clear  of  MaGee's 
deed  of  trust  on  the  other.  But  we  will 
not  pursue  the  matter  for  the  respective  con- 
tentions pro  and  con  on  that  bead  smack 
of  being  makeweights;  therefore,  beside  the 
merits.  Such  debts  were  allowed  against 
the  estate  and  such  proceedings  taken  in 
the  probate  court  as  resulted  in  an  adminis- 
trator's sale  of  the  lots  to  Mr.  Mills  at  pub- 
lic sale.  Mills  then  and  there  turned  his  bid 
orer  to  BIr.  Hlgbee.  Thereafter  the  adminis- 
trator made  due  rq;)ort  of  sale  to  pay  debts, 
which  was  approved  by  the  probate  court, 
and  In  June,  1908,  an  administrator's  deed  in 
due  form  with  apt  narrations  was  executed 
to  Higbee  on  the  payment  of  Mills'  bid  of 
^(V).  Thereafter  Hlgbee  lodged  his  bill  in 
equity  in  the  Schuyler  drcnit  court  in  two 
counts.  The  object  and  general  nature  of 
the  first  was  to  clear  away  the  cloud  of  the 
deed  of  the  MaGee  heirs  to  Lasley  and  of 
Ijudey's  deed  of  trust  and  to  cancel  the 
notes  secured  thereby;  plaintiff  claiming  a 
fee-simple  title.  The  second  was  under  old 
section  650  to  ascertain  and  determine  the 
title  and  interest  of  parties  litigant  In  and 
to  said  lots.  The  Lesleys,  Logan's  Bank,  and 
Mary  E.  Billlck  were  made  defendants.  The 
form  or  substance  of  the  bill  is  not  assailed, 
hence  need  receive  no  further  attention. 

Vfe  take  it  the  Lasleys  and  the  bank  made 
no  defense,  but  Mary  E.  BllUck  filed  an  an- 
swer, ft  admitted  that  MaGee  died  seised  In 
fee  of  the  lots,  leaving  as  his  only  heirs  the 
children  named  In  the  bill;  admitted  they 
conveyed  to  Mrs,  Lasley,  and  that  the  Las- 
leys  "executed  to  Mary  E.  Billlck"  the  three 
notes  described,  and  denied  all  the  averments 
of  the  bill  "except  as  above  stated."  It  then 
averred  that  the  Lasleys  executed  the  deed 
of  trust  to  Spencer,  trustee,  referred  to  in 
the  bill;  that  the  Lasley  notes  were  not  de- 
livered to  defendant,  but  were  deposited  In 
Logan's  Bank  in  Glenwood  on  conditions  and 
terms  agreed  to  by  Martin  L.  Billlck.  At 
this  point  the  escrow  contract,  heretofore 
■et  forth  (we  use  the  word  "escrow"  for  want 
of  a  better),  is  pleaded  in  terms.  The  au- 
thority of  Martin  L.  BUUck  to  receive  the 
cash  payment  and  to  d^rar  the  dtf^ed  to  the 
Laslejrs  la  not  denied  or  zefernd  to  In  the 
answu;  but  it  does  deny  his  authority  to 
make  the  escrow  contract  depositing  the 
notea  with  the  bank  until  MaCtee's  debts 
were  ascartalned.  It  next  alleges  the  execn- 
tion  of  a  note  HaOee  to  defendant,  se- 
cared  hj  a  deed  of  trust  on  the  lots  duly 
put  of  record  tiw  NoTember  b^ie  tta*  Jan- 
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nary  MaGee  died;  that  Martin  I*.  Billlck 
was  trustee  in  that  deed  of  trust;  and  that 
"as  trustee"  he,  without  authority,  satisfied 
the  same  on  August  29,  1906.  Further,  that 
said  satisfaction  of  said  deed  of  trust,  the 
cancellation  of  ttie  notes  secured  thereby, 
and  the  execution  of  the  three  notes  by  the 
Lasleys,  were  severally  parts  of  one  trans* 
action;  that  defendant  received  nothing  on 
the  note  of  her  father;  and  that  the  Lasley 
notes  were  to  take  the  place  of  her  father's 
note;  that  plaintiff  "had  actual  knowledge 
of  all  transactions  above  set  forth  at  the 
time  thereof  and  knew  the  conditions  at  the 
time  thereof  and  also  at  the  time  he  made 
the  purchase";  and,  finally,  that  defendant 
is  willing  to  pay  Hlgbee  back  $50  with  the 
"expenses  thereto  attached"  and  deposit  such 
other  amounts  as  the  creditors  of  William 
MaGee  may  be  entitled  to  "If  th^  hare 
any  rights  over  her  lien.  •  •  •  •»  The  an- 
swer, as  said,  does  not  refer  to  $175  pay- 
ment and  makes  no  tender  of  that  It  prays 
the  court  to  hold  the  satisfaction  of  her 
original  deed  of  trust  and  the  cancellation 
of  her  father's  note  for  naught,  to  restore 
the  "validity"  of  her  deed  and  note,  to 
foreclose  the  deed  of  trust,  sell  the  lots,  and 
out  of  the  proceeds  to  pay  her  the  amount 
due  on  her  original  note  and  apply  the  bal- 
ance as  it  should  be  applied  in  justice  and 
equity.  As  to  the  second  count.  It  is  averred 
that  defendant  had  a  lien  on  the  lots  prior 
to  the  death  of  William  MaGee  in  the  form 
of  a  deed  of  trust  executed  by  him  to  secure 
a  loan  made  by  her  to  tiim. 

By  reply  plaintiff  alleged  the  making  of  a 
warranty  deed  by  the  MaGee  heirs  to  Mrs. 
Lasley  wherein  th^  covenanted  tEat  "the 
premises  were  free  and  clear  of  all  incum- 
brances," etc.,  ttie  payment  to  defendant 
May  E.  Billlck  of  $175  by  the  Lasleys,  and 
the  execution  of  the  three  notes  by  them  to 
her;  that  Martin  L.  Billlck,  as  assignee  of 
Mary  B.  BUHck's  original  note,  in  the  regu- 
lar course  of  business  produced  the  note  to 
the  recorder,  had  the  same  canceled,  the  fact 
entered  on  the  margin  of  the  record,  and  the 
deed  of  trust  securing  the  same  satisfied  by 
a  marginal  entry,  attested  by  the  recorder, 
which  satisfaction  has  remained  until  this 
day  with  the  full  knowledge  and  acquies- 
cence of  defendant.  Further  replying,  plain- 
tiff  set  up  the  administration  on  MaGee's 
estate,  the  petition  for  sale  to  pay  debts 
by  the  public  administrator,  the  order  of 
sale,  the  sale  to  plaintiff,  its  report,  its  ap- 
proval, and  an  administrator's  dead  follow- 
ing that  approval,  the  purchase  of  the  prop- 
erty in  good  faith  by  plaintiff  relying  upon 
the  record  title,  and  that  the  former  deed 
of  trust  bad  been  satisfied— all  of  which,  It 
was  averred,  constituted  an  estoppel  upon 
defendant  Mary  E.  Billick  barring  her  from 
asserting  any  rl^t  under  her  forma  deed 
of  trust  mit  rqily  closed  with  a  general 
denial. 

On  pleadinci  thu  ontlinad,  the  facta  nar- 
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rated  in  that  part  of  tola  oplnloii  precedtag 
the  statement  of  the  paper  issnee  were  estab- 
lished at  the  trial.  The  case  may  proceed 
alao  on  the  theory  that  aUegatlons  of  fact 
In  the  r^l7  were  established.  It  ma;  help 
some  to  give  the  snbstance  of  the  oxkI  te»> 
tlmony  relating  to  BlUit^s  agency.  Thne: 
Defendant  put  ber  husband,  Ifartln  L.  BU- 
liCk,  on  the  stand.  He  testified  that  the 
cancellati<ni  of  his  wife's  note  and  bis  satis- 
faction of  the  deed  of  tmst  secnrlng  the 
same  and  the  taking  ot  a  new  deed  of  tnuit; 
ftom  the  Lasleys  with  tbe  new  notes  men- 
tioned were  all  parts  of  one  transaction. 
On  inanliT  b7  plaintiff's  couna^  the  record 
nms  as  fallows:  "Q.  lb.  BUlitifc,  Cor  wbom 
were  yon  acting  In  this  matter  In  taking  this 
note  and  latlsfying  this  record?  A.  I  was 
acting  for  the  party  that  owned  the  mort- 
gage^  Q.  Who  ms  It?  Tonr  wife?  A. 
Mary  E.  BilUCk,  my  wif&  Q.  And  the  whole 
transaction  was  done  by  yon  aa  ber  agoitT 
A.  Tea,  sir." 

While  Mrs.  BlUlCk  was  on  the  stand  In 
chief  in  ber  own  behalf  tbls  taamwned :  '*By 
the  court:  It  is  admitted  here  on  botli  iddes 
that  the  satisfaction  on  the  margin  of  the  rec- 
ord appears  (m  that  deed  of  tmst  entered 
1^  M.  L.  BllUck,  assignee,  that  la  conceded 
and  attested  to  by  the  recordw  of  deeds  of 
Schuyler  county  and  the  note  was  presented 
and  canceled.  Q.  What  was  your  purpose  In 
doing  that?  A.  Tor  him  to  collect  the 
money.  Q.  Did  he  collect  the  money  for 
you?  A.  No,  sir.  Q.  Did  you  give  it  to  him, 
send  him  down  here  to  do  that?  A.  Z  aa- 
thorlzed  him  to  do  it  Q.  Did  you  authorize 
him  to  enter  a  satisfaction  of  record  or  any- 
thing of  that  kind?  A.  No,  sir.  Q.  Has 
that  note  erer  beeaa  paid  to  you?  A.  No, 
sir.  Q.  Did  yon  ever  get  any  mon^  on  It 
at  aU?  A.  No.  sir." 

(Note:  It  is  not  dear  what  tbe  witness 
meant  by  ber  last  answer.  Her  father's  note 
was  for  $382.  The  I^ey  notes  aggregated 
^85.  Tbe  cash  payment  to  Billick,  put  bfl^nd 
question,  was  $176,  and  the  witneaa  aeons 
to  ignore  that  payment) 

On  cross-examination  the  following  ap- 
pears :  "By  Mr.  Hlgbee:  Q.  Now,  Mre.  Bll- 
UA,  when  that  deed  was  uecuted,  you  suit 
it  down  here  with  your  husband  to  close  up 
the  transaction  with  Mrs.  Lesley,  did  you 
not?  A.  I  sent  it  down  to  collect  tlie  money. 
Q.  Ton  gave  it  to  your  husband  to  come 
down  here  and  close  the  deal  with  Laaley? 
A.  If  they  paid  tbe  mon^  for  it  Q.  He 
was  your  agent  In  tbe  matter,  was  he  not? 
A.  Tee,  I  suppose  he  was  my  agent  I  ex- 
pected tbe  money  In  place  of  blm  doing  what 
he  did.  Q.  Ton  authorized  blm  to  come  down 
here  and  close  up  the  transaction  with  the 
Lasleys?  A.  Yes,  sir.  Q.  And  at  the  same 
time  be  brou^t  down  here  this  $382  note 
that  you  had  of  your  father?  A.  I  suppose 
he  did.  I  don't  know  whether  be  did  or  not 
Q.  Ton  knew  that  deed  of  truat  liad  to  be  re- 


leased, did  you  nott  A.  I  don't  know  any- 
thing aboat It" 

Tbe  case,  may  proceed,  also,  on  the  tiieory 
that  defendant  tailed  to  pro-re  the  all^tton 
in  her  answw  that  Hlgbee  *'bad  actual 
^knowledge  of  'all  transactions  abore  set 
forth"  (L  In  the  answer)  "at  the  time 
thereof  and  knew  the  oondltlcais  at  the  time 
thereof  and  also  at  the  time  be  made  the 
puKAiase."  Plaintur  wui  put  on  tfae  stand 
by  defendant,  and  his  oonadtoee  was  sifted 
In  that  regard  In  chief  and  again  In  nbat- 
tal.  His  knowledge  Is  argued  by  learned 
connseL  But  tiiat  argnmmt  traTcils  some- 
what  on  the  legs  of  Innuendo  and  snrmlse, 
and  not,  aa  we  can  see,  on  proof  of  the  Hut 
itself  or  ttom  proof  of  otho-  fhcts  from 
which  It  arises  by  reasonable  InCerenoe. 
The  details  of  the  testimony  in  this  particu- 
lar are  omitted.  We  give  onr  estimate  of  its 
w^bt  and  tenden^  fran  a  study  and  analy- 
ala  of  It 

So.  the  allegation  of  the  answer  that  Mar- 
tin L.  Billick,  trustee  in  the  MaGee  deed  of 
trust,  assumed  to  release  the  lien  of  the 
deed  "aa  tmstee,"  la  not  only  not  proved, 
bat  la  wide  of  the  mark.  He  rdeaaed  oe- 
tenaibly  as  assignee,  not  as  trustee^  as  here- 
tofore pointed  out,  and  he  was  made  as- 
signee of  the  note  in  furtherance  of  an  agencT 
and  the  objects  thereof. 

On  such  record  we  are  of  opinion  the  de- 
cree should  be  affirmed.  This,  because : 

[1]  (a)  An  heir,  as  such,  cannot  set  aside  a 
regular  administrator's  sale  of  land,  or  re- 
deem as  a  matter  of  course.  The  sale  Id 
this  Instance  was  admittedly  regular,  and 
the  narrations  of  the  admlnlstiator'a  deed 
are  to  be  taken  as  prima  facie  true.  B.  S. 
1909,  II  173,  176;  Bray  r.  Adams,  U4  Mo^ 
loc.  dt  491,  21  S.  W.  863.  If  such  h^  hu 
a  standing  in  equity  to  STold  audi  sale  and 
transfer  of  his  ancestor's  title.  It  sdf-erl- 
dently  springs  not  merely  from  his  belrship, 
or  as  of  course  In  this  Jurisdiction,  bat  be- 
cause of  fraud  or  some  Irregularity  or  unto- 
ward Incident  under  some  leoofniaed  bead 
of  general  eijuity  Jurisdiction. 

[2]  lioieovet.  It  is  hornbook  or  prlmw  doc- 
trine in  Missouri  that  an  admlnlatrator*! 
sale,  duly  approved  and  allowed  to  rest  un- 
appealed  from,  as  here,  cannot  be  attadced 
collaterally.  It  Is  entitled.  In  the  first  In- 
stance, to  the  grace  of  the  same  couTwlent 
and  kindly  presumptions  attending  Jodgmenti 
of  courts  of  general  Jurisdiction  and  found 
useful  In  administering  Justice  In  court*— 
among  those  presumptions  Is  one  that  audi 
court  proceeda  by  right  and  not  by  wn>n^ 

[S]  So,  too,  the  title  to  real  estate  Is  cast 
by  descent  on  the  heir  on  tbe  death  of  hta 
ancestor  burdened  with  the  paramount  rWt 
In  the  creditors  of  the  ancestor  to  have  tbelr 
debts  paid.  Under  the  very  old  law  in 
Missouri,  as  elsewhere,  a  creditor  could  par- 
sue  tbe  person  aa  well  as  tbe  property  of  his 
debtor.   Tbe  person  Is  new  Cces  tnm  Us 
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poTBult  (for  which  grace  many  of  as  be  truly 
glad  that  we  lire  In  these  times  and  not 
formerly),  but  be  may  stUl  In  life  or  death 
pureae  tho  property  and  take  enough  of  It 
to  satisfy  Us  clalnL  Heirs,  therefore,  take 
enm  onere  and  snb  modo  to  that  extent;  tbe 
creditor's  right  to  payment  belDg  In  the  na- 
ture of  a  lien.  Anbncbon  t.  Anbnchon,  133 
Mo^  loc.  dt  266,  84  S.  W.  668;  Rogers  t. 
Johneon,  126  Mo.,  loc.  dt  216,  28  8.  W.  636. 

Qulf^ened  by  keeping  In  mind  tb»  fore- 
going general  propositions,  we  come  to  a 
doeer  Tlew  of  the  case. 

[4]  (b)  On  the  Question  of  agency  It  Is  not 
wwth  while  to  waste  time  on  whethw  BU- 
lldc  had  anthority  to  make  the  escrow  agree- 
ment or  not;  for  this  case  does  not  hinge 
on  that  proportion.  Nor  la  It  worth  while 
to  discuss  the  qnestlon  whether  as  between 
the  hoAand  and  agent*  od  me  sld^  and 
Mrs.  BtiUck  the  wife  and  principal,  on  the 
other,  he  wronged  his  wife  by  assnmlng  to 
transcend  the  bonds  of  his  agency  as  lim- 
ited vwawtly  by  her  and  laid  himself  OP^  to 
an  action  for  damages  on  her  part;  for  she 
Is  not  suing  hJm,  nor  Is  be  suing  hat,  but 
the  ISBoes  here  are  between  her  and  third 
parttes. 

It  Is  dear  from  all  the  facts  and  the  very 
logic  ot  the  sttnatlon  that,  as  to  the  public, 
BillldE  was  bis  wife's  general  agent  in  the 
transaction  In  hand.  Agreeably  to  that  idea 
Billifft  testified  he  was  her  agent,  and  that 
all  the  acts  be  did  were  done  as  her  agent. 
When  rightly  Interpreted,  her  testimony 
agrees  with  his.  Tme,  she  aays  she  "expect- 
ed" this,  that,  and  the  other  thing.  True, 
she  says  she  did  not  antborize  him  to  make 
tbe  release;  but  it  Is  plain,  we  tJilnk.  that  her 
testimony  takes  root  In  feminine  onfamillar- 
ity  with  bnsiness  details,  and  that  what  she 
meant  was  that  she  did  not  know  what  he 
had  to  do  and  that  she  had  no  one  detail  In 
mind,  but  was  Interested  alone  la  results. 
Look  at  it  She  indorsed  the  note.  She  put 
it  in  his  possesion.  She  intrusted  him  with 
a  deed  to  be  delivered  which  narrated  that 
it  transferred  a  clear  title  free  of  incnm- 
branoe.  She  then  sent  him  on  a  mission  to 
a  far  country  with  a  free  hand  to  dose  up 
tbe  transaction.  Much  is  necessarily  im- 
plied in  all  that  For  instance,  she  must  be 
held  to  hare  contemplated,  ex  necessitate 
rei,  a  release  of  her  mortgage  by  her  hus- 
band who  was  dothed  by  her  with  the  ap- 
parent ownership  of  the  note  for  that  identi- 
cal purpose.  Mot  only  so,  but  she  received 
$175  in  cash  as  the  result  of  the  v^  trans- 
action then  consummated  by  ber  husband. 
That  fact  Is  in  the  nature  of  a  ratification, 
and  she  must  reckon  with  the  proposition 
that  to  ratify  Is  to  authorize,  and,  the  other, 
that  to  ratify  estops  ber. 

There  Is  anothw  phase  of  the  matter  of 
sensU>le  significance.  Mrs.  BlUICk  Is  pre- 
sumed to  know  tbe  rule  of  law  making  real 
property  descend  to  an  heir  subject  to  d^ts. 
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That  rule  Is  but  fireside  doctrine.  She 
could  not  expect  the  purchaasr  to  take  title 
from  the  heira  without  the  question  Tot  the 
Indebtednees  of  the  MaGee  estate  being  held 
in  solution.  She  sent  bar  husband,  an  ll^ 
telUgent  gntieman  and  presumably  her 
doeest  friend,  to  dose  the  transaction  con- 
fronting that  attnatiffii  as  a  fact  for  him  to 
wrestle  with.  We  draw  infer^ces  unfavor- 
able to  defendants  present  contention  from 
the  foregoing.  It  seems  to  us  she  is  drawn 
within  the  xange  of  the  maxim:  "Qui  fadt 
POT  allum  fadt  per  sa" 

[I]  A  third  par^,  dealing  with  an  agent 
deals  with  him  with  bis  warrant  of  au- 
thority before  him;  but  where  there  is  no 
wrltteu  warrant  of  authority,  and  an  agent 
has  been  dothed  with  the  visible  Indlda  of 
a  genial  agency,  as  was  the  case  here,  and 
given  apparent  power  as  apparent  owner  and 
ctistodian  of  a  note  to  release  the  lien  of  a 
deed  ot  trust  securing  the  note,  then  those 
dealing  with  the  agent  are  not  Interested  in 
the  secret  processes  of  the  prindpal's  mind, 
but  they  are  interested  in  the  character  in 
wbldi  tbe  agent  is  held  out  by  the  prlndpal; 
for  that  character  is  the  expression  and  evi- 
dence ttom  which  the  prlndpal  intends  the 
public  shall  determine  his  purposes  and  ob- 
jects. Berberet  v.  Myers,  144  S.  W.,  loa  dt 
830.  not  yet  officially  reported. 

We  hold  BlUick  had  authority  to  release 
his  wife's  deed  of  trust  The  fact  that  he 
did  It  as  assignee  was  but  an  innocent  ex- 
pedlmt  to  obviate  the  expense  of  making 
and  recording  a  power  of  attorney — an  ex- 
pedient of  everyday  use  In  rdeasliic  deeds 
of  trust  and  canceling  notes. 

m  (<d  Defraidanf  s  paper  case  runs  on  the 
theory  that  idalntUf  had  knowledge  of  the 
fact  that  her  <Hrlgjnal  note  securad  1^  her 
original  deed  of  trust  was  not  paid,  that  the 
rdease  of  her  trust  deed  was  without  au- 
thority, that  the  three  Lasl^  notes  were 
takffii  In  Ueu  of  her  unpaid  original  note, 
and  so  pn.  On  this  basla  it  is  aigned  that 
as  the  MaGee  heirs  Inherited  subject  to  the 
former  mortgage,  and  as  the  creditors  ot 
MaOee  bad  no  rlgbts  superior  to  that  mor^ 
gage,  therefor^  in  the  eye  of  equity  her 
original  deed  of  trust  stands  as  if  unrdeas- 
ed  and  her  original  note  as  unpaid,  and 
plaintiff  bought  subject  to  her  known  equi- 
ties. If  she  bad  been  able  to  prove  Hlgbee 
took  with  knowle^e  as  alleged  in  her  an- 
swer, we  wonld  have  a  diflferent  case  to  deal 
with.  But  falling  In  her  proof,  the  premise 
on  which  the  argnmoit  of  her  counsel  Is 
buUded  is  Imaginary,  and  the  conclusion 
therefore  is  a  npn  sequitnr.  Whrai  plaintiff 
bought  the  record,  of  which  he  must  take 
notice  whether  he  will  or  not  (Seilert  v.  Mc- 
Anally,  223  Mo.,  loc  dt  618,  122  S.  W.  1064, 
135  Am.  St  Bep.  622),  showed  that  the  tiUe 
of  MaGee  was  dear,  up  to  the  deed  of  the 
belts,  which  lattw  in  turn  was  subject  to 
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d6bts  and  an  adrntnlattator's  sale  as  a  mat- 
ter of  law. 

[7]  (d)  Finally.  It  Is  Insisted  that  plaintiff, 
a  jfonOaaer  at  an  administrator's  sale, 
bon^t  as  U  at  execution  sale  subject  to  the 
doctrine  of  caveat  emptor  and  took  subject 
to  all  defendant's  canities.  Contra,  it  Is  ar- 
gued for  plaintiff  tbat  the  sale  was  a  Judi- 
cial sale,  and  that  something  Is  due  to  that 
fact  as  distlnguiahed  from  an  execution 
sale.  Generally,  and  somewhat  loosely 
peaking,  courts  bave  dealt  with  execution 
sales  as  Judicial  sales;  but  tn  sMctness 
there  may  be  a  difference,  as  pointed  out  by 
oar  Brother  Oantt  tn  Nolwd  r.  Barrett,  122 
Mo.,  loc.  dt  1£9,  26  S.  W.  682,  43  Am.  8t 
Rep.  572,  The  sale  in  hand  was  clearly  a 
Judicial  sale  strlctl  Juris.  It  was  specifically 
ordered  by  the  court  It  was  made  punniaut 
to  Judicial  authority.  It  was  approved  by 
the  court  prior  to  the  execution  of  the  deed, 
and,  to  crown  all,  the  very  deed  was  order- 
ed by  the  court.  But  we  think  It  uiq^flt- 
able  to  be  drawn  Into  an  exposition  of  the 
law  In  the  above  regard;  fbr  evea  in  an  ex- 
ecution sale  the  purchaser  gets  title  through 
his  sheriff's  deed  as  against  a  deed  by  the 
execution  debtor  unrecorded  at  the  time. 
Vance  v.  Oorrlgan.  78  Mo.,  loc  clt.  95,  96; 
Harrison  Machine  Works  v.  Bowers,  -200 
Mo^  loc  clt  231,  232.  98  S.  W.  TTO.  At 
very  best  defendant's  released  deed  of  trust 
could  not  stand  on  a  better  foot  than  an  un- 
recorded deed. 

Something  is  made  of  the  proposition  that 
It  has  been  held  that  the  iDdoraement  or  a 
check  or  a  promissory  note  by  a  wife  does 
not  measure  op  to  the  stringent  standard  of 
married  women's  enabling  acts,  whereby  a 
husband  is  shorn  of  bis  common-law  right  to 
reduce  the  personal  property  of  his  wife  to 
his  own  possession  except  In  the  very  way 
pointed  out  by  statute.  R.  S.  1909,  S  8309. 
We  are  referred  to  cases  holding  tbat  the 
blank  indorsement  of  the  wife  does  not  fill 
the  requirement  of  tbat  statute.  James  v. 
GroET,  157  Mo.  402,  57  S.  W.  1081,  is  a  sam- 
ple of  them.  But  we  cannot  see  that  the  in- 
stant case  turns  on  that  point  This  hus- 
band reduced  none  of  his  wife's  property  to 
his  possession,  so  far  as  disclosed,  and  the 
statute  cannot  be  borrowed  and  put  to  a 
strange  and  unheard  of  use  and  office.  As 
in  life  the  shoemaker  should  stick  to  his  last 
and  the  tailor  to  his  goose,  so  In  law  stat- 
utes should  fill  only  the  offices  and  uses  the 
lawgiver  designed  for  them. 

We  have  not  followed  out  all  the  ramifica- 
tions of  the  arguments  of  counsel  pro  and 
con,  but  have  dealt  with  those  proiwsitlons 
we  deemed  vitaL  In  laying  down  rules  of 
law  in  land  litigation,  care  is  due  to  avoid 
propositions  In  a  given  case  which  will 
draw  other  cases  within  the  hazard  of  their 
new  doctrine  and  thus  tend  to  unsettle  ti- 
tles.  Counsel  have  dted  us  to  no  case  go- 


ing as  for  as  they  ask  us  to  gq  In  the 
at  bar.   We  know  of  none. 

The  premises  all  considered,  the  decree 
was  right,  and  It  Is  affirmed.  All  oononr. 


(mARA  V.  LACLEDE  GASLIGHT  GO. 

(Supreme  Court  of  &QsRonrI,  Divi^ou  No.  1. 
May  81.  1912.    Rehearini  Denied 
June  29,  1912.) 

1.  Appeal  ahd  Bbsob  (i  171*)— Thbobt  Be- 
low. 

A  party  OD  appeal  Is  bound  by  the  theory 
adopted  by  him  below. 

[Ed.  Note.— For  otber  oases,  see  Appeal  and 
Error,  Cent  Dig.  H  1053-1063,  10B6,  1067. 
1161-1165;  Dec  Dig.  {  171.*] 

2.  Nbouobkcb  (I  23*)— Neqi-ioexce  or  Li 
CBKBCB— Pipe  in  Stbebt— AxraACTivEKEs. 
TO  Cbilosen. 

An  iron  olpe  placed  in  a  dty  street  pre- 
parator;  to  the  bnilding  of  a  gas  main  is  not 
so  attractive  or  imminently  dangerous  to  chil- 
dren as  to  impose  upon  the  company  tor  whom 
the  pipes  were  to  be  laid  the  duty  ct  uung 
special  care  to  prevent  Injury  to  children  iday- 
Ing  in  the  street 

[E)d.  Note.— For  other  cases,  see  Ne^lgence, 
Cent.  Dig.  §5  88,  34;  Dec  Dig.  I  28.*] 

3.  Master  akd  Sebvakt  (S  318*)— Use  or 
Streets— Piling  Pipe— Independkxp  Con- 
tbacrobs— constbdcnow  ot  contbaot. 

Thoagfa  a  contract  between  a  gas  company 
which  was  laying  ser^ce  pipes  In  a  city  street 
and  a  hauling  company  provided  that  pipes 
should  be  distributed  *'in  (he  streets  as  re- 
quired  by"  the  gas  eompany,  it  would  not  pre- 
vent  the  hauling  company  from  l>^g  an  Inde- 
pendent contractor,  as  the  contract  most  b« 
construed  as  contemplating  the  needs  and  de- 
mands of  the  gas  company  in  layinc  tiie  pipes 
rather  than  any  saperviiioa  by  that  company. 

[Ed.  Note.-^or  other  cases,  see  Ibster  and 
Servant  Cent  Dig.  H  1257.  1268:  Dec  Die  { 

318.  *1 

4.  Masteb  and  Seevart  (i  819*)— TTsE  or 

Streets— Negligence  or  Licenseb — Inde- 
pendent CONTBACTOB. 

The  stacking  of  pipe  in  a  dty  street  to  be 
used  in  the  construction  of  a  ens  main  is  not 
a  matter  bo  imminently  dangerous  that  It  could 
Dot  be  Intrusted  to  an  independent  contractor 
by  the  gas  company,  so  that,  though  an  injury 
resulted  from  the  failure  of  the  contractor  to 
pile  the  pipe  in  a  proper  manner,  the  gas  com- 
pany could  not  be  charged  therewith. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  1259-1260;  Dec  Dig.  { 

319.  *1 

o.  Gas  (8  14^*)— Use  or  STaEETST-PBOHMATE 

Cause. 

Where  pipe  piled  in  a  public  street  to  be 
used  in  laying  seirice  mains  for  a  gas  company, 
remained  in  the  position  in  which  it  was  piled 
for  three  hoars  and  a  half,  and  was  loiwened 
only  by  the  acts  oi  cl^rea  playing  thereon, 
the  gas  company  would  not  be  nabte  for  the 
unanticipated  rolling  of  one  of  the  inpes  down 
into  the  street  and  its  killing  a  diild  walking 
therein. 

[Ed.  Note.— For  other  cases,  see  Qu,  Cent- 
Dig.  9  12;  Dec  Dig.  f  U\^.*l 

Case  Certified  from  St  Louis  Court  of  Ap- 
peals. 

Action  by  Annie  O'Haia  against  the  La- 
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de^  Gaslight  Company.  From  a  judg- 
ment for  plaintiff,  defondant  appealed  to  tbe 
St.  LoQla  Court  of  Appeals,  which  court 
being  imable  to  agree  <131  Ma  App.  428,  110 
S.  the  case  was  certlfled  to  the  Su- 

preme Court.  Reversed. 

Seddon  &  Holland,  for  appellant  A.  B. 
Taylor,  for  respondettt. 

GRAVES,  P.  J.  This  cause  reached  this 
court  upon  a  divided  opiulun  of  the  St  Louis 
Court  of  Appeals.  131  Mo.  App.  428,  110 
S.  W.  642.  There  are  three  opinions  In 
the  case,  one  affirming  the  judgment  nisi, 
another  concurring  In  such  affirmance,  but 
upon  a  slightly  different  course  of  reasoning, 
and  one  dissenting  opinion,  with  the  formal 
request  for  certification  to  this  court  as  re- 
quired by  the  Constitution. 
The  vital  portions  of  tbe  petition  are: 
"The  plaintiffs,  who  are  the  father  and 
mother  of  Frauds  Desmond  O'Hara,  who,  at 
the  time  herein  mentioned,  was  a  minor  and 
unmarried,  state:  The  defendants,  and  each 
of  them,  are,  and  at  the  time  herein  men- 
tioned were,  corporations  by  virtue  of  the 
law  of  Missouri.  That  on  the  12tb  day  of 
July,  190S,  Howard  street  at  the  place  here- 
in mentioned  was  an  open  public  street  with- 
in the  dty  of  St  Louis.  That  on  said  day 
there  was  placed  on  said  street  near  bouse 
No.  2031  by  the  defendant  Uffman  Coal  & 
Teaming  Company  for  the  def^dant  Laclede 
Gaslight  Company  a  large  iron  gas  pipe  to 
be  put  under  ground  in  said  street  for  the 
purpose  of  conveyli^  gas.  That  said  gas 
pipe  was  placed  on  said  street  by  defendant 
Uffman  Coal  &  Teaming  Company  under  a 
contract  of  employment  with  defendant  La- 
clede Gaslight  Company,  and  defiendant  Ab- 
bott-Gamble Constructing  Company  received 
said  iron  pipe  on  said  street  so  placed  for 
the  purpose  of  laying  same  in  said  street  un- 
der the  contract  of  employmoit  with  defend* 
ant  Laclede  Gasli^t  Company.  That  said 
Iron  pipe  as  bo  placed  upon  said  street  by 
the  defendant  Cfflnan  Goal  &  Teaming  Com- 
pany was  upon  an  incline  and  uneven  sur- 
face of  said  street,  and  was  in  such  position 
as  to  roll  from  the  place  where  so  placed, 
and  injure  persons  on  said  street,  ewedally 
children,  as  defendants  and  each  of  them  In 
the  exerdse  of  ordbury  care  would  have 
known.  *  •  *  That  defondant  Abbott- 
Gamble  Constructing  Company  recdved  said 
Iron  pipe  ao  idaced  on  said  street  In  said 
insecure  condition.  That  It  was  the  doty  of 
the  defendants  and  each  of  than  to  have 
caused  said  pipe  so  placed  upon  said  street 
to  be  secured  or  propped  to  ifferent  tts  roll- 
lug  and  Injuring  persons  on  aald  street  es- 
pecially children,  yet  they  negligaitly  failed 
to  do  BO,  and  left  said  iron  pipe  upon  said 
street  In  such  insecure  condition,  without 
props  or  faatoilng  to  prevent  It  from  rolling. 
That  said  pipe  as  so  pisced  upotx  said  street 
was  an  attraction  to  diildren  to  be  about 
■azne  and  play  tlwreon,  as  defendants  and 


each  of  Aem,  in  the  exeedae  of  ordinary 
care,  would  have  known,  yet  they  and  each 
of  them  negligently  left  said  pipe  on  said 
street  in  said  Insecure  condition  without 
props  or  fastenings  to  secure  same.  That  on 
said  6bj  plidntUb*  said  child  with  other 
children  were  attracted  by  said  iron  pipe  to 
be  on  and  about  said  pipe  at  play,  and,  when 
plalntlffB*  said  <^d  was  on  or  about  said 
pipe  at  play,  owing  to  said  Insecure,  nnprop- 
ped,  and  unftistened  condition  of  said  pipe, 
it  rolled  upon  and  so  Injured  plaintiffs*  child 
that  it  died  tnun  said  injuries  on  said  day. 
And  plaintiffs  aver  that  said  negligent  acts 
of  the  defendants  directly  caused  and  con- 
tributed to  the  injury  and  death  of  their 
child.  And  plaintiffs  aver:  That  on  the 
17th  day  of  S^Dtember,  1903,  they  imitLtnted 
an  action  In  the  circuit  court  of  the  dty  of 
St  Louis*  having  jurisdiction  tor  the  same 
cause  of  action  as  herein  claimed.  That 
said  cause  was  removed  by  change  of'Tenue 
to  the  circuit  court  of  St  Louis  county,  and 
that  on  the  lOth  day  of  June,  1006,  In  said 
court  having  jurisdicOon  of  said  cause  plaln- 
tUb  suffered  a  honsult  in  said  cause.  That 
by  the  death  ijt  their  son  as  aforesaid  the 
plaintiffs  have  lost  his  services  and  care,  to 
their  damage  ta  the  sum  of  $5,000,  for  whidi 
sum  they  pray  judgment" 

The  petition  Is  thus  fully  set  out  because 
a  question  as  to  the  nature  of  the  cause  of 
action  therein  stated  Is  made  In  the  briefo, 
as  well  as  In  the  dissenting  opinion.  Whilst 
originally  the  suit  was  against  three  defend- 
ants, yet  by  voluntarily  dismissing  as  to  two 
of  them  the  plaintiffs  can  proceed  as  below 
as  against  the  Ladede  Ghislight  Company 
alone,  and  it,  of  course,  la  the  sole  ai^lant 
The  Ladede  Gaslight  Company,  being  de- 
sirous of  putting  In  gas  mains  In  certain 
named  sbreets  In  the  dty  of  St  Loul^  en- 
tered Into  two  contracts,  one  with  the  Ab- 
bott-Gamble Constructing  Company,  which 
company  was  to  put  the  mains  into  the 
ground,  and  one  with  tbe  Uffman  Coal  & 
Teandi^c  Company,  which  company  was  to 
haul  the  mains  to  the  ground.  The  latter  con- 
tract becomes  material  and  reads:  "Agree- 
n^t  entered  Into  this  22d  day  of  April, 
1903,  between  the  Uffman  Goal  ft  Teaming 
Company,  party  of  tbe  first  and  the  Ladede 
GaSl^bt  Company,  party  of  the  second  part 
both  of  St  Louis,  Mo.,  wltnesseth:  lot 
The  party  of  tbe  ttnt  part  herein  agrees  to 
haul  such  quantltieB  of  cast  Iron  from  cars 
to  streets  or  loto  designated  by  the  party  of 
tbe  second  part,  or  from  storage  loto  to 
streets,  and  to  distribute  such  pipe  along  the 
streets  as  required  by  tbe  second  party.  2d. 
The  quantities  of  pipe  to  be  delivered  un- 
der this  contract  shall  not  be  less  than 
eighty  tons  per  day  If  tbe  seoond  party  re- 
quires that  amount  8d.  The  first  party  to 
unload  cars  promptly  and  to  protect  the  sec- 
ond party  fnmi  all  demurrage  charges  grow- 
ing out  of  detmtlon  of  cars  in  the  railroad 
yards  from  any  cause  whatever,  provided 
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that  not  more  than  flTe  cars  are  placed  on 
track  tat  nnloadlng  In  one  day.  4th.  The 
party  of  the  first  part  to  be  responsible  for 
any  damage  to  pipe  In  mdoadliv  or  dellTer- 
Ing  to  lot  or  the  street  Dtb.  In  considera- 
tion of  the  aboTe  the  party  of  the  second  part 
hereb;  agrees  to  pay  the  party  of  the  first 
part  one  dollar  and  for^-flre  cents  (fl.45)  per 
ton  of  2,000  pounds  for  all  pipe  delivered 
herein  provided.  Payments  to  be  made  on 
the  10th  of  each  month  for  all  pipe  dellvei^ 
ed  the  previous  month.  In  witness  whereof 
the  parties  hereto  have  subscribed  their 
names  the  day  and  year  above  written." 

Other  facts  are  well  stated  by  the  St 
Louis  Oourt  of  Ai^wala  13ius:  TThls  action 
Is  to  recover  damage  for  tfie  death  of  plaln- 
tUb'  minor  son,  Francis  Desmond  O'Hara, 
alleged  to  have  been  caused  by  the  negligence 
of  defendant  Pen^Ung  the  suit  In  the  dr- 
cnlt  court  the  fhther  of  tbe  deceased,  Den- 
nis O'Hara,  died,  and  the  cause  was  revived 
in  the  name  of  Annie  O'Hara,  his  mother. 
The  action  was  dismissed  as  to  all  the  de- 
foidants  except  the  Laclede  Gasll^  Oom- 
pany,  and  was  prosecuted  to  a  final  Judg- 
ment against  said  ^mpany,  from  which 
Judgment  it  appealed.  The  testimony  shows 
defendant  is  a  corporation  engaged  In  the 
business  of  furnishing  and  dlstrlbutlDg  gas 
for  illuminating  and  fuel  purposes  In  the  dty 
of  St  Louis,  and  had  a  contract  with  a  con- 
struction company  to  lay  underground  gas 
pipes  on  Howard  street  in  said  city.  It 
appears  the  gas  company  undertook  to  de- 
liver the  pipes  to  be  laid  under  the  street 
and  to  that  aid  contracted  with  the  UCfman 
Coal  St  Teaming  Company  to  haul  the  pipes 
from  cars  and  deliver  them  to  it  on  such 
streets  as  It  should  direct.  PlalntUT  resided 
with  her  family  at  No.  2031  Howard  street 
near  a  brewery  stable.  The  house  and  sta- 
ble are  on  the  north  side  of  the  street  where 
the  pipes  were  being  laid.  The  street  is 
uDlmproved.  From  tbe  qorth  line  to  its  cen- 
ter there  Is  a  downgrade  of  about  2^  feet 
From  the  center  south  to  the  south  line  of 
tbe  ground  is  level.  On  July  17,  1003,  the 
teamsters  of  the  Uflman  Coal  &  Teaming 
Company  delivered  three  or  four  gas  pipes  on 
tbe  north  side  of  Howard  street  unloading 
them  in  front  and  near  the  brewery  stable. 
The  pipes  were  about  2  feet  In  diameter, 
from  24  to  2S  feet  long,  and  weighed  from 
2,400  to  2.600  pounds.  Frauds  Desmond 
O'Hara  was  nine  years  and  a  few  months 
old.  liad  attended  school  for  two  years,  and 
was  a  strong,  healthy.  Intelligent  boy.  Plaln- 
ttfTs  evidence  toids  to  show  the  pipes  were 
unloaded  about  0:30  p.  m.,  and  were  not 
blocked  or  otherwise  secured,  ^ere  were 
a  good  many  children  in  the  ndghborhood 
who  played  in  the  street  and  on  the  side- 
walk every  evening.  On  the  evmlng  the  ac- 
ddeot  happened,  plalntUf  sent  her  son  to  a 
bakery  on  an  errand,  and  dther  on  his  way 
there  or  tm  his  return,  and  while  standing 


fn'ffie  middle  of  the  street,  a  gas  Uytog 
in  front  of  tbe  brewery  stable  was  ataxted 
rolling  by  some  boys  playing  on  ot  about  It 
It  rolled  Into  tbe  middle  <tf  the  itrect,  sMck 
the  O'Hara  boy,  knocked  him  down,  rolled 
on  him,  and  crushed  his  skuU,  causing  his 
death.  Plaintlfr.  Urs.  O'Hara,  testlfled  she 
knew  the  pipes  were  in  the  street  and  chil- 
dren would  play  about  them,  and  that  both 
she  and  her  husband  cantloned  th^  man  to 
keep  away  from  them.  On  defendant's  be- 
half the  evidence  tends  to  diow  the  pipes 
were  all  blocked  by  the  teamsters  who  m- 
loaded  them;  tliat  they  vronld  not  rau^  In 
place  unless  blocked;  that  the  deoeased  and 
other  children  were  playing  about  the  pipes, 
Jumping  on  and  running  around  over  than, 
and  that  deceased  was  standing  or  sitting  on 
the  pipe  when  it  started  to  roll  and  fell  Is 
front  of  it  As  a  special  defense  the  answu 
pleads  contributory  negligence  on  the  part  of 
the  deceased  and  also  on  the  part  of  Us  pai^ 
ents." 

Other  matters  in  evidmie  and  the  Instmc- 
tions  of  the  court  may  become  necessary, 
but  these  bad  beet  be  stated  in  connection 
with  the  point  made.  For  the  present  tlils 
Bufflctently  states  the  cause. 

1.  Tbe  dissenting  opinion  of  Goode, 
dapsifles  the  petition  In  thia  case  as  one  in- 
voking the  "turntable  doctrine."  The  peti- 
tion contains  language  which  would  author- 
ize ttiat  construction  to  be  placed  upon  it 
Tbe  petition  says  "that  said  pipe  as  so  plac- 
ed upon  said  street  was  an  attraction  to 
children  to  be  about  same  and  play  there- 
on," and,  further,  "that  on  said  day  plain- 
tiff's said  child  with  other  children  were 
attracted  by  said  iron  pipe  to  be  on  and 
about  said  pipe  at  play,  and  when  plaintiff's 
said  child  was  on  or  about  said  pipe  at  play, 
owing  to  said  insecure,  unpropped,  and  un- 
fastened condition  of  said  pipe,  it  rolled  up- 
on and  BO  injured  plalntUTs  child  that  It 
died,"  etc  But  we  need  not  go  to  the  peti- 
tion for  a  construction  of  It  -  It  waa  so 
construed  by  the  court  nisi  and  the  plain- 
tiff in  the  instructions  given.  The  plaintiff 
prayed  for,  and  the  court  gave,  a  voy 
lengthy  Instruction,  containing,  amonc  other 
things,  this  language:  "And  If  the  Jury  ihid 
from  the  evidence  that  defendant  and  its 
agents  and  contractors  so  placed  said  pipe 
upon  said  street  knew,  or  in  the  exercise  of 
ordinary  care  would  have  known,  that  diU- 
dren  would  be  attracted  to  play  at  and  about 
said  pipe  so  placed  on  said  street  and  would 
be  liable  to  be  Injured  by  said  pipe  rolUng 
from  said  place  when  so  placed.  •  •  • 
And  If  tlie  Jury  find  from  the  efldenoe  that 
defendant  and  Its  contractor  so  causing  said 
pUie  to  be  BO  placed  upon  said  street  and 
left  In  said  insecure  condition  did  not  extf- 
dse  ordinary  care  in  doing  so.  And  If  the 
Jury  find  from  the  evidence  Chat  on  the 
17th  day  of  July,  1006,  whilst  said  pipe  was 
80  upon  Bald  sUnet^  In  said  iDsecore  oondi- 
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tion,  plalnturs  ntlA  Km  waa  on  said  street, 
attracted  to  be  near  said  pipe  by  said  plp^ 
and  wUlct  so  npon  said  etreet  said  pipe  by 
reason  of  0ie  said  Inaecare  condition  In 
wWch  It  was  placed  and  left  upon  said  street 
by  defendant's  said  contractor  was  caused 
to  roU  upon  and  over  plaintiff's  son,  and  so 
Injure  btan  as  to  cause  his  death." 

[1]  From  tills  instmctlm  it  Is  Clear  that 
the  plalnttS  has  construed  the  petition  as 
ctniTeying  the  '*tnmtaUe  doctrine"  of  n^li- 
gence.  With  plaintiff  constralng  her  own 
petition  and  snbmlttlnc  to  the  jury  her  con- 
atmctlon  of  it,  we  need  not  rack  our  brains 
in  finding  the  proper  construction  to  be  giv- 
en to  the  petition.  By  the  theory  adopted 
below  she  is  bound  liereu  That  tills  In- 
struction presented  the  *tnmtable  doctrine" 
to  the  jury  there  can  be  no  question. 

[1]  Is  sach  doctrine  applicable  to  tlie  facte 
€a  tuts  caseT  We  tUnk  not.  Under  ttie  evl- 
daicck  the  land  on  the  north  side  of  the 
street  sloped  to  the  center  for  a  distance  oi 
about  20  feet,  from  whidi  point  It  was  level. 
The  pipe  which  killed  deceased  had  been  In 
place  tram  4  or  6  o'clocfc  in  the  afternoon 
until  8:80  at  n^ht  The  erldence  is  tai  hope- 
less  conflict  as  to  whether  or  not  the  pipe 
was  blocked.  The  fall  of  the  land  was 
abont  1%  feet  in  20  feet  The  erldence  Is 
conflicting  as  to  whether  deceased  was  play- 
ing around  the  ptpe  at  ttie  time  it  began  to 
move  down  the  hiU,  or  whether  he  was  near 
the  center  of  the  street,  and  was  there 
Btxndt  1^  the  moving  pipe.  A  number  of 
children  were  playing  around  the  pipe  when 
it  began  to  more  down  the  dedine  of  20  feet. 
But  we  need  not  go  into  further  detaiL  The 
"turntable  doctrlntf'  has  no  place  in  this 
case.  PlaintUPs  Instmctlon  Na  1  was  tJiere- 
fore  erroneous,  and  that  theory  of  the  peti- 
tion likewise  erroneous.  For  these  things 
the  ease  must  at  least  be  reversed  and  re- 
manded. The  *^mtable  doctrine"  of  negli- 
gence had  its  Urth  In  a  property  owner 
erecting  upon  his  own  premises  Inherently 
dangerous  ^machinoy  or  structures,  which 
were  aUnrlng  and  attractive  to  children,  and 
leaving  such  unguarded.  The  doctrine  has 
been  oombatted  by  many  courts,  but  with 
more  or  less  limitations  has  beoi  finally  re- 
ceived by  a  majorl^  of  the  state  courts. 
The  recent  case  of  Brown  v.  Salt  Lake 
aty,  88  Utah  loc:  dt  230,  237,  98  Pac.  574, 
14  U  B..A.  (N.  S.)  010,  126  Am.  St  Bep. 
828,  14  Ann.  Cas.  loc.  dt  1007,  Uius  states 
the  position  of  the  courts  upon  the  rule: 
"The  third  groimd  upon  which  the  dty  based 
Its  request  for  a  directed  verdict  in  its  fa- 
vor is  one  that  is  not  entirely  free  from  dif- 
ficidty  with  reflect  to  the  law,  nor  Is  it  free 
from  doubt  with  regard  to  ttie  sufBdency  of 
the  facto  to  sustain  the  verdict  The  trial 
ooart  subinltted  the  case  to  the  jury  upon 
the  doctrine  announced  In  what  are  termed 
the  ^turntable  doctrine'  Slonx  City,  etc.. 
R.  00.  V.  Stout  17  Wall.  667,  21  L  Bd.  745, 
KefEe  T.  Milwaukee^  eta,  B.  Co.,  21  Minn. 


207,  18  Am.  R^.  SOS,  and  Barrett  v.  South- 
em  Faa  R.  Co.,  81  OtO.  286,  27  Pac.  666,  26 
Am.  St  Rep.  186,  may  be  classed  as  some  of 
the  leading  cases  iqpon  that  subject  and  as 
presoitlng  a  fair  lllustratlfm  of  the  prin- 
dples  upon  whldi  the  doctrine  of  tiie  turn- 
table cases  rests.  Since  the  first  of  tlie 
forgoing  cases  was  decided,  a  large  num- 
ber of  states  have  followed  the  doctrine 
therein  announced,  and  It  has  become  so 
generally  known  and  recognized  both 
bendi  and  bar  that  It  is  not  deemed  neces- 
sary to  dte  or  refer  to  the  numerous  cases 
wherein  the  doctrine  fDustrated  and  dis- 
cussed. In  some  states,  however,  namely 
UaasadiiuettSt  New  HampSUre,  New  Yoiic, 
and  perhaps  a  tew  others,  the  doctrine  lias 
not  beoi  adopted  by  tt^  courts.  In  some 
states  where  tho  doctrine  prevails,  the  eonrto 
have  sought  to  limit  ito  anpUcatlon  to  open 
and  dangerous  machinery  and  appllanoes. 
Of  this  dsss  Sullivan  v.  Huldefcoper,  27  App. 
cas.  D.  a  164,  B  L.  R.  A.  (N.  S.)  263  [7  Ann. 
Cas.  106],  Overholt  v.  Tleths,  08  Mo.  422. 
6  S.  W.  74,  8  Am.  St  R^  6S7,  Richards  v. 
Conndl,  45  Neb.  407,  63  N.  W.  015,  and 
Stendal  v.  Bi^d.  78  Iflnn.  68,  75  N.  W.  785, 
42  L.  B,  A.  288,  72  Am.  St  Rep.  607,  are 
fair  cQcsniiaes.  The  nu»e  recent  adjudloi- 
tlons,  however,  seem  to  apply  the  doctxlne  of 
the  turntable  cases  to  artiffldal  sU'UCtures 
and  things  otbw  than  machinery,  when  sneh 
structures  and  tlitogs  are  In  thonselves  dan- 
gerous, and  are  alluring  or  attractive  to 
children  of  immature  Judgment  and  discre- 
tion. This  dasB  is  well  Illustrated  by  the 
following  auKOig  other  cases:  P^In  v.  Mc- 
Mabon,  154  111.  141,  80  N.  B.  484.  27  L.  It  A. 
206,  46  Am.  St  Rw.  114;  Brinkl^  Oar  Go. 
V.  Cooper,  60  Ark.  645,  81  S.  W.  154,  46  Am. 
St  R^.  216.  A  large  number  of  cases  of 
each  class  might  be  dted  in  wbkb  the  va- 
rious grounds  upon  which  tiie  courto  rest 
their  decisions  are  stoted.  but  the  foregoing 
cases  are  deemed  sufficient  as  illustoattve  of 
each  class."  As  above  Indicated,  our  court 
has  followed  the  middle  ground,  and  has 
been  exceedingly  slow  to  enlarge  tibe  field  of 
the  *inmteble  doctrinow**  For  a  full  review 
of  an  our  cases  b^lnnlng  with  the  Overholt 
Yletbs  Case,  dted,  i&pra,  see  flie  recent 
case  of  Kelly  v.  Bena^  217  U6. 1,  116  8.  W. 
657,  20  L.  a  A.  (N.  S.)  006.  In  that  case 
the  defoidant  had  a^lgently  piled  up  lum- 
ber In  his  lumbOT  yard  so  as  to  make  It  dan- 
gerous for  chUdm  playing  therein.  Chil- 
dren were  in  the  habit  of  playing  in  and 
about  tbB  lumber  yard  as  Shown  by  the 
proof.  Lamm,  J.,  condudes  his  review  of 
the  case  law  of  this  state  and  elsewhere 
thus:  the  old  diannd  of  ttu  law  is  to 
be  quite  changed  by  the  ^nillcatifm  of  the 
new  doctrine  automatically  and  without  dis- 
crimination, if  'sentlniental  considerations 
(however  dervated  and  tdider)  are  to  usurp 
the  place  of  cold  and  calm  reason  as  to 
the  foundation  fbr  rules  of  law,  then  the 
floodgate  now  flsmmlng  back  liability  will 
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be  raised  letting  In  strange  and  deep  wa- 
ters for  the  landowner  to  struggle  with.  Not 
only  will  he  be  liable  for  boys  drowned, 
while  swimming  In  his  stock  pond  (the  idea 
of  swimming  being  alluring  to  a  boy),  for 
those  ,who  fall  into  uncovered  wells,  cisterns, 
and  cellars  (the  notion  of  playing  on  the 
brink  of  each  being  a  boyish  one),  for  chil- 
dren who  are  suffocated  while  playing  In 
plies  of  sand  accumulated  for  bnildlng  pur- 
poses or  in  sliding  down  stacks  of  straw  un- 
scientifically plied  and  exposed,  but  he  may 
be  mulcted  In  damages  for  injuries  to  his 
neighbors*  children,  who,  romping  by  his 
haymow,  without  his  InTltatlon,  break  their 
bones  by  sliding  down  his  hay  chute,  or  those 
who,  playing  In  his  rock  quarry,  are  hurt 
Sball  he  fence  against  adventurous,  tres- 
passing boys?  Almost  as  well  sufi^t  'that 
be  build  a  wall  against  birds.'  If  he  is  held 
to  llRblUty  for  injury  to  the  children  of 
Jones  because  of  the  way  he  piles  his  lum- 
ber, by  the  same  token,  as  to  Brown,  liabil- 
ity would  be  fastened  on  him  for  the  way  be 
piles  bis  stones,  his  brick,  his  corn  in  pen, 
his  hay  ricks  and  his  cordwood  on  his  pri- 
vate grounds;  in  fact,  as  has  been  pointedly 
said,  every  landowner  will  be  liable  for  in- 
juries to  his  neighbor's  children  under  the 
new  doctrine  except  the  neighbor  hlms^. 
We  cannot  well  write  the  law  that  way." 

In  the  case  at  bar,  even  if  it  can  be  said 
that  the  defendant  had  such  possession  of 
the  street  as  would  make  the  application  of 
the  "turntable  doctrine"  proper,  yet  the  mere 
placing  of  a  large  gas  or  water  pipe  in  the 
street  so  possessed  does  hot  call  for  the  ap- 
plication of  the  rule.  We  think  Goode,  J., 
was  right  when  he  said  in  the  Court  of  Ap- 
peals (131  Mb.  App.  453,  110  S.  W.  649): 
"The  facts  are  the  pipe  was  laid  In  the  street 
at  about  5  o'clock  In  the  afternoon  and  r^ 
malned  securely  there  until  about  8:30,  when 
it  started  to  roll  and  caught  the  deceased. 
The  length  of  time  the  pipe  remained  in  posi- 
tion demonstrated  it  was  securely  laid,  and 
no  carelessness  can  be  predicated  in  regard  to 
the  manner  In  which  It  was  laid  unless  the 
defendant  was  bonnd  to  anticipate  children 
would  play  about  It  and  guard  against  an 
Injury  to  them.  In  my  opinion  this  is  in- 
voking the  doctrine  of  the  turntable  cases 
and  applying  it  to  an  iostance  to  which  it 
had  no  application.  There  was  nothing  about 
these  pipes  in  the  street  ao  attractive  to 
children  or  so  dangerous  to  them.  If  attract- 
ed, as  to  Impose  on  defendant  the  duty  of 
taking  precautions  with  especial  reference  to 
accidents  to  children.  Children  will  romp 
occasionally  about  any  appliance,  tool,  or  de- 
vice they  have  access  to;  but  only  those 
which  are  apt  to  entice  them  into  danger  im- 
pose on  the  owner  the  duty  of  guarding 
against  their  intrusion.  In  fact,  the  turn- 
table cases  are  anomalous,  and  it  is  the  prac- 
tice of  the  courts  to  carry  their  doctrine  no 
further  than  the  previous  dedsiona  compel. 
This  matter  was  considered  In  WUte  v.  Stlf- 


el,  126  Mo.  288  [28  S.  W.  8D1.  4T  Am.  SL 
Bep.  668],  and  Bam^  v.  Railroad,  126  Mo. 
372  [28  S.  W.  1060,  26  Ii.  R.  A.  847].  The 
pr^ent  case  is  not  a  case  for  the  ai^lication 
of  that  rule,  and  the  dut7  of  defendant  ex- 
tended only  to  laying  the  pipes  in  such  a 
manner  as  not  to  unnecessarily  Impede  trav- 
el or  endanger  p^sons  using  the  street  for 
ordinary  purposes.  They  were  not  bound  to 
take  measures  to  make  the  pipes  so  secure 
that  boys  could  not  start  them  in  motion  by 
getting  on  theuL  In  the  Instructions  for 
plaintiff  the  court  made  this  an  element  of 
liability  and  In  so  doing  erred,  in  my  Judg- 
ment" So  we  say  th&t  the  mere  laying  of 
the  pipe  on  the  slight  incline  proven  In  the 
case  does  not  create  a  consideration  of  things 
to  Invoke  the  "turntable  doctrina"  Pipes 
placed  in  the  streets  are  not  of  and  within 
themselves  either  so  attractive  to  children  and 
BO  imminently  dangerous  to  children  as  to 
authorize  the  application  of  the  rule  apiriied 
to  turntables  and  cases  involving  other  In* 
herently  dangraoua  and  inlier^tly  attractive 
objects.  Tlie  application  of  the  rule  Imposed 
the  duty  upon  defendant  to  use  special  caie 
as  to  children.  This  was  a  burden  not  Im- 
posed by  the  law  under  the  facts  of  the  case^ 

So  we  conclude  that  this  theory  of  the 
case  should  not  be  Invoked  either  by  plead- 
ing or  proof,  and,  as  such  was  one  of  the 
theories  below,  the  canae  must  at  least  be 
reversed  and  remanded. 

[3]  2.  But  the  case  proceeded  in  the  lomr 
court  upon  the  idea  that  tbe  petition  wu 
broad  enough  to  submit  the  case  upon  ne^ 
llgence  other  than  the  negligence  embraced 
In  the  doctrine  above  dlecnased.  Instmctions 
were  given  along  other  llne&  It  may  be  that 
we  could  strike  from  the  petlUon  those  par- 
tlons  relating  to  "tamtable"  negUgesice^  and 
yet  have  a  paper  case.  At  any  rate,  as  the 
case  most  at  least  be  reversed  and  remanded, 
the  petition  conid  be  amended,  and  we  had 
as  well  now  dispose  ot  anotha  theory  at  the 
case  pr^ented  by^  the  defendant  Defaid- 
ant  says  that  there  is  no  liability  as  to  it 
because  the  work  was  b^ng  done  by  an  in* 
dependent  contractor*  and  the  n^Ugence^  if 
any,  was  tbe  negllgfflice  of  snidi  ctnttnctor. 
One  of  the  opinions  from  the  Court  of  Ap- 
peals lays  special  stress  upon  the  word  "re> 
quired"  used  In  the  contract  between  defend- 
ant and  the  Uffman  CoslX  ft  Teaming  Com- 
pany. That  contract  among  other  things 
says:  "The  party  of  the  first  part  hereby 
agrees  to  haul  such  quantities  of  cast  iron 
gas  pipe  from  cars  to  streets  or  lota  desig- 
nated by  the  party  of  the  second  part  or 
from  storage  lots  to  streets,  and  to  distribute 
such  pipe  along  the  streets  as  required  by 
tbe  second  party."  This  language  must  t>e 
construed  in  the  light  of  the  facts.  Defend- 
ant was  laying  mains  in  c^taln  streets  of 
the  city.  The  actual  work  of  digging  the 
trenches  and  putting  in  the  pipe  on  the 
ground  was  let.  to  anotbtt  contractor.  Tbe 
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work  of  potting  tbe  pipe  on  the  ground  for 
use  in  laying  tbe  mains  waa  let  to  the  Uff* 
man  Company  under  the  contract  To  our 
mind  tlie  word  "'^vl'Gd."  ^  therein  is 
used,  Btmply  means  that  tiie  p4>e  should  be 
placed  an  Oie  ground  aa  defendant  needed  it 
fbr  the  work  being  done  Hie  other  com- 
pany. In  other  words,  that  the  word  "re- 
quired" has  reference  to  tbe  needs  and  do* 
manda  of  the  company  laying  the  pipes  In 
tbe  ground.  It  therefore  has  no  special  sig- 
nificance which  would  thwart  Ibe  doctrine  of 
Indepaidept  contractor,  It  such  doctiine  la 
otherwise  In  tbe  case. 

[4]  We  can  see  no  reason  why  tbe  doc^ 
trine  of  Independent  contractor  should  not 
apply  to  this  case.  Tbe  d^endant  had  to 
designate  the  streets  upon  which  pipes  were 
"required"  by  the  contract  Whether  such 
pllies  were  to  be  placed  on  tbe  north  side  of 
tbe  street  or  tbe  south  side  of  the  particular 
street  tbe  contract  Is  rilent  That  was  a 
matter  left  solely  to  the  Uflman  Company. 
Whether  they  should  be  blocked  to  prevent 
them  from  rolling  was  a  matter  relating  to 
the  unloading  of  the  pipes  and  a  matter  un- 
der the  control  of  the  Uffman  Company. 
The  placing  of  pipes  In  streets  is  not  of  Itaelf 
hazardous,  or  one  threatening  Injury  to  oth- 
ers. This  was  the  task  assigned  to  the  Uff- 
man Company.  As  said  by  Goode,  J.,  the 
danger  arose  from  the  manner  of  performing 
the  tasl^  and  was  not  a  danger  Inherent  in 
tbe  task  Itself.  Work  of  that  cliaracter  can 
be  asslgoed  to  an  independent  contractor, 
and,  If  such  independent  contractor  so  n^- 
llgently  perform  the  task  as  to  Inflict  injury 
upon  another,  the  contractor  Is  liable,  and 
not 'the  principal.  The  rule  annonnced  by 
Thompson  on  Negligence,  and  approved  by 
this  court  In  Loth  v.  Columbia  Theater  Co., 
107  Mo.  loa  dt  354.  94  S.  W.  853,  la:  "Tbe 
general  rule  Is  that  one  who  has  contracted 
with  a  competent  and  fit  person,  exercising 
an  Independent  employment  to  do  a  piece  of 
work,  not  In  Itself  unlawful  or  attended 
with  danger  to  others,  according  to  tbe  con* 
tractor's  own  methods,  and  without  his  being 
subject  to  control,  except  as  to  the  results 
of  his  work,  will  not  be  answerable  for  the 
wrongs  of  such  contractor,  his  subcontrac- 
tors, or  his  servants,  committed  in  tbe  pros- 
ecution of  such  work."  This  same  rule  was 
approved  by  this  court  in  Independence  v. 
Slack,  134  Mo.  loc  dt  75,  S4  S.  W.  1094. 
Pipes  properly  unloaded  upon  a  street  are 
not  Inberwtly  dangerona  to  others.  Th^ 
could  be  located  so  as  to  make  them  danger- 
ous, but  this  arises  from  the  manner  of 
performing  the  task,  and  not  from  the  task 
Itself.  We  are  of  opinion  that  tbe  dlssentlug 
opinion  of  Goode.  J.,  In  this  case  properly 
declares  the  law,  and  that  on  the  theory  of 
an  IndqpMidemt  contractor  the  defendant  Is 
not  liable. 

[I]  3,  There  Is,  however,  another  view  to 


be  taken  of  this  case.  Grant  It  that  the  de- 
fendant la  responsible  for  the  manner  In 
which  this  pipe  was  placed  In  the  street,  Is  It 
liable  under  tbe  evidence  adduced?  Under 
tbe  eridenccb  this  pipe  was  placed  iSien  at 
6  o'clock  In  the  afternoon,  and  did  not  move 
from  Its  place  until  8:80  In  tiie  aftenuxm. 
So  tbat  whether  blocked  or  unblocked  It  re- 
mained In  position  for  hours,  and  did  not 
then  move  until  boys  began  to  play  over  It 
If,  as  we  have  held  In  paragraph  1,  tbe 
•turntable  doctrine"  oC  negligence  has  no 
place  in  tUs  case,  thai  is  the  defendant  lia- 
ble fbr  tbe  movement  of  this  pipe  occasioned 
as  it  clearly  waa  under  the  evidence  by  chil- 
dren playing  thereon?  We  think  not  If  the 
pipe  was  blocked  as  defendant's  evtdoice 
tends  to  show,  the  blocks  were  evidently  re- 
moved by  the  children,  and  in  such  ease 
there  could  be  no  liability  upon  tbe  defend- 
ant And  It  on  the  other  band,  it  was  un* 
blocked,  as  plaintiffs'  evidence  tends  to  show, 
and  It  required  the  exertion  of  these  children 
to  remove  It  from  its  moorings,  as  it  evi- 
dently did,  under  the  tacts,  there  should  be 
no  liability,  because  the  movement  of  the 
pipe  would  be  from  a  cause  not  to  be  an- 
ticipated by  defendant  under  the  governing 
laws  of  tbe  case.  We  conclude  that  the  evi- 
dence does  not  disclose  liability,  and  the 
judgment  nisi  should  be  reversed.  All  con- 
cur, except  YALUANT,  J.,  absent  WOOD- 
SON,  3,,  In  separate  opinion. 

WOODSON,  J.  I  fully  concur  In  all  that 
Is  said  In  the  opinion  in  this  case,  and  wish 
to  add  that  to  my  mind  it  is  perfectly  dear 
that  it  was  neither  the  negligence  of  the  ap- 
pellant nor  of  the  Independent  contractor 
that  caused  the  Injury  complained  of,  but 
was  the  result  of  an  entirely  independent 
cause,  namely,  the  action  of  the  boys  In 
starting  the  pipe  to  rolling. 

The  principle  underlying  tbe  "squib  case" 
is  inapplicable  here.  So,  If  any  one  is  liable 
In  this  case,  it  Is  those  who  were  responsible 
for  the  Independent  cause  that  started  the 
pipe  to  rolL 


8TATB  V.  DARGATZ. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  20,  1912.) 

1.  Homicide  ({138*}— Inpobicatior  — Meoxs- 
siTT  TO  PaasEBvx  Lim 

Where,  in  b  prosecution  for  manslaughter 
due  to  an  attempt  to  commit  an  abortion,  the 

information  charged  that  defendant  In  attempt- 
ing to  produce  the  abortion  was  not  engaged  in 
an;  act  neceasar;  to  preserve  the  life  of  the 
mother  or  the  child,  such  allegation  waa  equiv- 
alent  to  alleging  that  defendant's  nnlawful  acts 
in  attempting  to  produce  tbe  abortion  were  not 
necessary  to  preserve  the  life  of  deceased;  It 
not  being  essential  that  the  information  should 
follow  the  precise  language  of  the  statute. 

[Ed.  Note.— For  other  caaea.  see  Homidde, 
Cent  Dig.  S  231;  Dec  Dig.  %  13&*] 
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2:  HouioiDK  (8  236*)— Abobtion— Etidenck. 

AVbere  dececlent'B  husband  testified  tbat  he 
omployed  defendant  a  phydcian,  for  tb«  lole 

parpose  of  destroying  pregnancy  in  hiai  wife, 
and  that  at  the  time  of  the  abortion  defendant 
stated  tbat  the  wife  was  in  a  health;  condi- 
tion and  onght  soon  to  recover,  but  that  she 
became  violently  lU  24  boors  after  tbe  opera- 
tion and  died  on  the  second  ni^bt  thereafter, 
snch  proof  made  oat  a  prima  facie  case  of  man- 
slenghter,  notwithstanding  defendant  testified 
that  his  treatment  of  deceased  was  necessary 
to  preserve  her  life,  and  other  physicians  tes- 
tified tbat  she  woald  not  have  died  in  such  a 
short  time  after  the  operation  if  her  death  was 
dae  to  an  attempted  abortion. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Oent  Dig.  I  4S4;  Dec  Dig.  S  235.*] 

3.  iNDXOTMKnT  AND  IHTOBIUTION  <|  191*)— 

1ia.n8lauohteb— tnoludbd  ovfknsbb— 
Abobtion. 

Rev.  St.  1909,  |  4458,  provides  that  any 
person,  who  with  intent  to  produce  an  abor- 
tion uses  any  instmment  or  other  device  to 
produce  an  abortion  on  a  pregnant  woman, 
sball,  fn  the  event  of  the  woman's  death  being 
thereby  occasioned,  on  conviction,  be  adjudged 
guilty  of  manslaughter  in  the  second  degree, 
and,  in  case  death  does  not  enaae,  he  shall  be 
guilty  of  the  felony  of  abortion.  MtMt  that 
such  section  did  not  Inclode  the  felony  of 
abortion,  also  denounced  by  such  section,  in 
the  offense  of  manslaughter  by  abortion,  and 
hence,  where  defendant  was  charged  with 
canaiDg  the  death  of  deceased  by  his  aolawful 
acts  in  attempting  to  perform  an  aliortion  on 
her,  it  was  error  to  authorize  the  jury  to  con- 
vict him  of  the  felony  of  abortion,  or  any 
other  crime  than  manslaughter  in  the  second 
degree. 

[Ed.  Note.— E*or  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  H  265,  604^^1; 
Dec.  Dig.  i  191>] 

4.  InDicmznT  ami  InroBiunoir  (1  190*)— 

MaNSLATTOHm  —  ABOBTIOn  —  AmupTO— 

Statu TBfl. 

The  acts  of  attempting  to  commit  man- 
slaaghter  In  the  second  degree  by  abortion, 

Erombited  by  Bev.  St  1909,  |  4458.  having 
een  erected  into  a  separate  offense  designated 
as  the  "felony  of  abortion,"  section  4896,  pro- 
viding that  persons  charged  with  crime  may  be 
convicted  of  attempting  to  commit  the  crime 
charged,  has  no  application  to  aa  attempt  to 
commit  manslaughter  by  abortion. 

[Ed.  Note.— lV>r  oflier  eases,  see  Indictment 
and  Information,  Oe&t  D4g.  U  596-^;  Dec. 
Dig.  S  190.*] 

5.  Criuiitai.  Law  (|  261*)— ImoBiCATioif— 

ASCENDMBRT. 

Where  ao  information  for  manslaughter 
as  the  result  of  an  abortion  charged  that  de- 
fendant "willfully,"  unlawfully,  and  feloniously 
performed  an  operation  on  deceased  with  in- 
tent then  and  uere  to  produce  an  alwrtion, 
an  amendment  of  the  information  by  the  in- 
sertion of  the  word  "felonious"  before  the 
word  "intent"  added  nothing  to  fts  legal  effect, 
and  hence  it  was  not  error  to  omit  to  rear- 
raign  accused  after  the  amendment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g|  612.  613;  Dec.  Dig.  1  261.*] 

6.  HoiaaoB  (1  818*)— TBiAL— SracHAL  Yma- 

DIOT. 

Since  no  other  crime  Is  included  in  the 
charge  of  manslaughter  from  the  commisrfon 
of  an  abortion,  it  was  not  necessary  for  the 
jury  to  be  directed  to  return  a  special  verdict. 

[Bd.  Note. — For  other  cases,  see  Homidde, 
Cent  Dig.  H  671-676;  Dec.  Diff.  i  818.*] 


Api>eal  from  Orimlnal  Court,  JtaStaoa 
County;  Balph  8.  Latshaw,  Judge. 

Emll  Dargatz  was  conTicted  of  the  f^ony 
of  abortion,  and  bo  appeals.  Bereraed  and 
remanded. 

On  January  18,  1911,  defendant  was  con- 
victed in  the  criminal  court  of  Jackson  coan- 
ty  of  the  allied  "felony  of  abortion,"  as  de- 
nounced by  section  4458,  B.  S.  1909,  and  ap- 
peals from  a  judgment  of  that  court  fixing 
his  ponlshment  at  confinement  in  jail  for 
one  year  and  a  fine  of  $250. 

The  following  Is  a  stunmary  of  the  evi- 
dence:  On  September  12,  1910,  the  defend- 
ant was  a  practicing  physician  with  an  of- 
fice in  Kansas  City,  Mo.    On  that  date  one 
William  A.  Hawkins,  desiring  a  criminal  op- 
eration performed  upon  his  wife.  Uarlon 
Hawkins,  for  the  purpose  of  destroying  preg- 
nancy, called  on  defendant  and  requested  the 
latter  to  perform  the  operation,  stating  that 
his  said  wife  bad  been  pregnant  for  more 
than  a  month  and  was  not  willing  to  bear 
a  child.   Defendant  first  declined  to  perform 
the  operation,  but,  on  being  told  tbat  Mrs. 
Hawkins  was  determined  not  to  give  birth 
to  a  child  and  would  probably  commit  sui- 
cide If  she  conld  not  be  relieved  of  pregnan- 
cy, consented  to  perform  the  operation  for 
the  snm  of  $10.    On  September  13,  1910, 
Hawkins  brought  his  wife  to  defendant's  of- 
fice, and  about  6  o'clock  in.  the  afternoon  of 
that  day  defendant  attempted  to  produce  a 
miscarriage  or  al>ortion  on  her,  by  inserting 
several  Instruments  into  her  private  parts 
and  wombi  and  also  placed  a  considerable 
quantity  of  "tape"  or  gauze  In  lier  womb. 
This  operation  did  not  really  produce  a  mis- 
carriage or  abortion,  nor  did  it  produce  any 
immediate  results.    About  24  hours  later, 
Mrs.  Bawlclns  became  violently  sick,  and 
some  10  hours  later  died.    A  post  mortem 
examination  held  the  same  day  of  ber  death 
did  not  Indicate  the  presence  of  any  disease 
or  wound  except  tliat  ber  womb  and  ovaries 
were  black  and  swollen  with  clots  of  decom- 
posed blood  Inside  the  womb,  which  in  the 
opinion  of  the  coroner  were  produced  by 
some  outside  tnterfwenoe  which  had  destroy- 
ed a  living  foetoa  or  child  tlirea  or  four 
weeks  old. 

The  coroner  gave  it  as  bis  opinion  that 
Mrs.  Hawkins  died  from  a  septic  Infection 
brought  about  by  an  operation  to  produce 
miscarriage,  and  that  said  operation  might 
produce  death  within  80  to  40  hours. 

The  evidence  of  the  coronor  was  challeng- 
ed on  this  point  by  the  evidence  of  physi- 
cians snnunoned  by  defendant,  who  testi- 
fied that  such  an  operation  as  Mrs.  Hawkins 
had  undergone  at  the  hands  of  defmdant 
would  not  produce  death  so  soon  aa  30 
hours;  that  death,  when  produced  by  an  at- 
tempted miscarriage  or  abortion,  would  usu- 
ally not  occur  soon^  than  six  dajs,  and  of- 
ten not  that  soon. 


•For  other  cases  see  Mm*  tople  ud  seoUoa  NtnCBKR  in  Dee.  Dig.  *  Am.  Dig.  Key  Now  Sirtos  A  Bap^  IfediOM 
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Defradant  in  bis  own  behalf  tesUfled  that 
he  agreed  to  treat  the  wife  of  Hawkins  for 
$10,  but  did  not  agree  to  commit  a  miscar- 
riage or  abortion;  that,  npon  being  Inform- 
ed that  Mrs.  Hawklna  was  determined  to 
get  rid  of  her  pr^nancy,  ha  surmised  that 
something  was  wrong  with  bar;  that,  npon 
examination,  be  fbnnd  her  womb  in  an  nn> 
healthy  and  "dongbey"  condition,  the  neck 
being  dilated,  and  a  foul  smelling  froth  mn- 
ning  ont.  which  he  thongbt  Indicated  the  ei- 
Ist^ce  of  a  dead  Tcetos  inside.  D^endant 
farther  teatifled  that,  to  rellere  Ura.  Haw- 
kins, he  Inserted  into  her  womb  some  medi- 
cated ganae,  first  thoroughly  <deaning  his 
tools  to  prevent  infection;  that  bis  treat 
ment  was  necessary  to  relieve  the  womb  of 
Mrs.  Hawkins  of  the  dead  matter  therein 
and  preserve  her  life. 

The  testimony  of  defendant  was  weakened 
the  evidence  of  the  husband  of  Mrs.  Haw- 
kins, who  stated  that  he  did  not  employ  de- 
foidant  for  any  purpose  ex<»pt  to  produce 
a  miscarriage  or  abortion,  and  that  at  the 
time  of  the  op«atlon  defendant  stated  that 
Mrs.  Hawkins  was  a  healthy  woman  and 
ought  not  to  e^perlmoe  any  dlfflcalty  In 
getting  weU. 

The  state  introduced  eridoice  tending  to 
prove  that  defendant's  repntatim  for  mtnall- 
ty  was  bod. 

The  def  aidant  sedu  a  reversal  of  the 
judgment  of  tite  trial  court  oa  the  flawing 
grounds:  (1)  Error  In  orerruling  defoid- 
ant's  niotl<m  to  quaab  the  Infbrmatlim.  @) 
Error  In  refuidng  to  sustain  defendant's  de- 
murrer to  fhe  evidence.  ®  Btrror  In  giving 
instruction  No.  2,  wblcb  authOTlsed  the  Jury 
to  convict  the  d^endant  ot  "the  felony  of 
abortion.**  Error  In  falling  to  arraign 
flie  defendant  after  the  Information  had  been 
amended.  (6)  That  the  verdict  should  have 
been  special  Instead  of  generaL 

Such  additional  parts  of  the  evidence  and 
pleadings  as  are  necessary  to  a  more  com- 
plete understanding  of  the  case  will  be 
recited  In  our  opinion. 

Benjamin  F.  White  and  Isaac  B.  Elmbreill, 
for  appellant  Elliott  W.  Major.  At^.  Qm., 
and  John  M.  Dawson,  Aast  At^.  Gen.,  tat 
the  State. 

BBOWN,  P.  7.  (after  stating  the  facts 
as  above).  The  information  in  the  case 
charges  the  crime  of  manslanghter  In  the 
second  d^ee,  as  defined  in  section  4458,  R. 
S.  1909,  and,  omitting  the  caption,  signature, 
and  affidavit,  is  as  follows:  "Now  comes 
Virgil  Conkllng,  prosecuting  attorney  Tor  the 
state  of  Missouri,  in  and  for  the  body  of 
the  county  of  Jackson,  and  flies  this  his 
amended  Information,  and  npon  his  oath,  In- 
forms the  court  that  Emll  I>argatz,  whose 
Christian  name  in  full  Is  unknown  to  said 
prosecuting  attorney,  late  of  the  county 

aforesaid,  on  the   day  of  September, 

WlOf  at  the  county  ef  Jackson,  state  of  Mis* 


souri,  with  force  and  arms  In  and  upon  one 
Marlon  Hawkins,  a  pr^poant  woman,  then 
and  there  wlllfnlly,  unlawfully,  and  felo- 
niously did  make  an  assault,  and  did  then 
and  there  willfully,  unlawfully,  and  feloni- 
ously use  and  employ  In  and  upon  the  body, 
and  womb  of  the  said  Marlon  Hawklna  a 
certain  instmmoit  or  Instrumente  (the  ex- 
act nature  and  description  of  which  the 
prosecuting  attorney  is  unable  to  give),  and 
did  then  and  there  willfully  and  fel<niloo8- 
ly  thrust  and  force  said  instrument  and  In- 
struments Into  the  private  parts  and  womb 
of  the  said  Marlon  Hawklna,  with  the  fe- 
lonious Intent  then  and  there  to  promote  and 
produce  a  miscarriage  and  abortion  npon 
and  to  the  person  of  the  said  Marion  Haw- 
kins; he,  the  said  Bmll  Dargatz,  being  then 
and  there  a  licensed  physician  and  then  and 
tbtte  not  Intending  necessary  medical  or 
snqclcal  treatmoit;  and  not  bdng  then  and 
there  esfftged  In  any  act  necessary  to  pre- 
serve the  Ufe  of  said  Marlon  Hawkins,  or 
that  ot  ui  mibom  child,  and  not  then  and 
there  IntouUng  any  Injury  oOtai  than  the 
destruction  of  pr^nancy,  did  by  the  means 
afttreaaSd  and  In  the  manner  aforesaid  mor- 
tally wound,  Infect,  and  disease  the  body  and 
w<Mnb  of  ttie  said  Marion  HawUns,  in  con- 
sequence of  which  she  was  made  and  became 
mortelly  slcfe,  and  of  wbidi  mortal  sickness 
on  the  16th  day  of  September,  1910,  at  the 
county  of  Ja<^son  and  steto  of  Missouri, 
she,  the  said  Marlon  Hawkins,  did  die ;  and 
so  the  prosecuting  attorney  aforesaid,  upon 
his  oath  aforesaid,  doth  say  that  the  said 
Emil  Dargatz  her,  the  said  Marlon  Hawkins, 
at  the  county  and  steto  aforesaid,  in  the 
manner  and  by  the  means  aforesaid,  unlaw- 
fully, willfully,  and  feloniously  did  kill  and 
murder,  against  the  peace  and  dignity  of 
the  stote." 

[1]  I.  The  information  Is  attecked  on  the 
ground  that  it  does  not  specifically  allege 
that  the  criminal  acta  of  the  defendant  were 
not  necessary  to  preserve  the  life  of  Mrs. 
Hawkins  or  that  of  an  unborn  child.  We 
find  the  information  charges  that,  in  at- 
tempting to  produce  the  miscarriage  or  abor- 
tion, defendant  was  not  "engaged  In  any  act 
necessary  to  preserve  the  life  of  Marlon 
Hawkins  or  that  of  an  unborn  child."  This 
was  equivalent  to  steting  that  the  unlawful 
acts  of  defendant  In  attempting  to  produce 
a  miscarriage  or  abortion  were  not  neces- 
sary to  preserve  the  Ufe  of  Mrs.  Hfiwkins. 
It  is  not  necessary  that  an  Information 
should  follow  the  precise  language  of  the 
8tetnt&  The  information  is  sufficient  Stete 
V.  GlawBon,  SO  Mo.  App.  139;  Steto  v.  Hat^ 
roan,  199  Mo.  619,  98  S.  W.  467. 

[2]  IT.  The  court  did  not  err  la  refusing 
to  susteln  detendanfs  demurrer  to  the  evi- 
dence. Hawkins,  tiie  husband  of  the  wo- 
man upon  whom  defendant  performed  the 
criminal  operation,  testified  that  he  em- 
ployed defendant  for  the  sole  purpose  of 
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deatroyli^  pregnancy-  He  also  tastlfled 
tliat,  at  the  time  the  operation  was  per- 
formed, defendant  stated  that  his  wife  was 
In  a  healthy  condition  and  ought  to  soon  re- 
cover. This,  with  the  evidence  of  the  coro- 
.  ner  and  other  testimony  that  Mrs.  Hawkins 
became  violently  sick  about  24  honrs  after 
the  operation,  and  died  on  the  second  night 
thereafter,  makes  oat  a  prima  fade  case  ot 
manslaughter,  as  charged.  The  evidence  of 
defendant  that  his  treatment  or  acts  were 
necessary  to  preserve  the  life  of  Mrs.  Haw- 
kins, and  other  evidence  on  the  part  of  de- 
fendant that  she  would  not  have  died  In 
so  short  a  time  as  90  or  40  hours  after  the 
operation  was  performed,  were  questloDS  of 
tact  for  the  Jury;  and  therefore  the  caM 
was  properly  submitted  to  them. 

[8]  III.  We  find,  however^  that  the  court 
conuDitted  error  In  giving  Inatmctlon  No.  2, 
which  authorised  the  ivaj  to  couTlct  the  de- 
fradant  of  tlie  felony  of  abortion.  The 
eliaxge  In  this  caae  la  that  the  defoidant 
produced  the  death  of  Marlon  Hawkins  by 
his  unlawful  acts  in  Inserting  Instnunents 
Into  her  womh.  Thertf  ore,  under  the  charge 
and  evidence  It  was  Improper  to  Invite  tlie 
jury  to  find  Urn  gulltar  of  any  other  crime 
than  manslaughter.  After  a  careful  con- 
sideration ot  lectlon  4458,  B.  S.  1900,  we 
are  of  opinion  that  the  crime  ot  the  felony 
of  abortion  la  not  included  within  the  charge 
of  manslau^ter  in  the  second  degree,  as  de- 
fined by  that  section.  That  statote  ex* 
pressly  recites  that,  where  llie  death  of  the 
female  does  not  result  from  the  unlawful 
acts  of  defendant,  he  may  be  convicted  of 
the  felony  of  abortlOD.  In  this  caae^  the 
charge  is  that  Mrs.  Ebiwfclns  died  as  the  re- 
sult ct  defondan^s  criminal  operation,  and 
he  should  tlkerefore  have  been  emvlcted  of 
the  crime  of  manslaughter  In  the  sec(md  de- 
gree or  acquitted.  The  Indictment  charges 
manslaughter  In  the  second  degree,  and 
therefore  Is  inconsistent  with  and  negatives 
the  theory  that  only  the  crime  of  abortion 
was  committed. 

[4]  The  acts  of  attempting  to  commit  man- 
slaughter in  the  second  degree,  as  prohibited 
by  section  445S,  supra,  were  by  the  General 
Assembly  erected  into  a  separate  offense, 
designated  as  the  "felony  of  abortion."  Con- 
sequently, that  statute  (section  4895,  B.  S. 
1009),  which  provides  that  persons  charged 
with  crime  may  be  convicted  of  attempting 
to  Commit  the  crime  charged,  does  not  ap- 
ply. The  two  offenses  denounced  by  said 
section  4458  are  so  inconsistent  with  each 
other  they  cannot  both  be  charged  in  the 
same  indictment.  State  v,  W^land,  126 
Mo.  App.  723. 100  S.  W.  660. 

[C]  IV.  Appellant  contends  that  the  trial 
court  committed  error  in  failing  to  rear- 
ralgn  him  after  tlie  prosecuting  attorney 
had  amended  his  information  by  Inserting 
the  word  "ftloMoM"  immediately  before 


the  word  "intent**  where  said  last-nmmed 

word  occurs  In  the  information.  It  is  true 
that  there  was  no  reanalgnment  after  the 
amendment  above  noted;  hat  we  do  not 
think  this  constitated  error,  for  the  reasoa 
that  the  amendment  was  not  material  and 
not  necessary  to  make  a  valid  charge  against 
the  defendant.  The  Information  as  It  stood 
before  this  amendment  charged  that  the  de* 
fendant  wiUfuUy,  unlawfully,  and  felonious- 
ly Inserted  Instruments  Into  the  womb  of 
Marion  Hawkins,  with  the  intent  then  and 
there  to  produce  a  miscarriage  and  abortion 
The  charge  that  defendant's  acts  were  will- 
folly,  unlawfully,  and  feloniously  done  ren- 
dered unnecessary  the  charge  that  he  pos- 
sessed a  felonious  Intent  to  perform  a  mis- 
carriage and  abortion;  th^fore  the  word 
"felonious,"  as  inserted  In  the  information, 
was  not  a  material  amendment  thereof,  and 
added  nothing  to  its  legal  effect  Conse- 
quently there  was  no  error  In  neglecting  to 
rearraign  the  defendant  after  the  amrad* 
ment  was  made.   Section  5001,  B.  8.  1909. 

[I]  V.  Defendant's  contention  that  the 
verdict  should,  have  been  special  Instead  of 
general  will  be  disregarded  In  the  view  we 
take  of  the  case,  because  no  other  crime  Is 
necessarily  Included  in  the  charge  that  man- 
slaughter was  committed  by  the  unlawful 
acts  of  defendant  in  attempting  to  produce 
an  abortion  and  miscarriage. 

Complaint  is  further  made  that  the  evi- 
dence shows  that  the  prosecutor  knew  the 
kind  of  Instruments  used  by  defendant  upon 
Mrs.  Hawktas  at  the  time  he.  filed  the 
amended  Information,  and  therefore  should 
have  described  them  with  more  particularity. 
ThlB  contention  Is  wholly  unsupported  by 
the  evidence. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

FEBBISS  and  KBNMISH.  JJ.,  concux. 


BBOWM  T.  BABBEB. 

(Supreme  Court  of  Bfissouri,  Division  No,  2* 
June  1,  1912.) 

MOBTQAQES  (I  169*)— PBIOBimS, 

Parties  interested  in  proper^  can  acre«» 
on  sufficient  consideration,  binding  at  least 
among  themselves,  that  a  foreclosure  ssle  un- 
der a  prior  mortgage  shall  be  subject  to  a 
innior  Ueo,  and  that  the  latter  shall  remain  a 
lien  on  the  property  after  a  ssle  under  the 
former,  and  risbt  to  equitable  relief  ander  each 
an  agreement  Is  not  affected  1^  the  fact  that 
the  parties  acted  under  a  mlsasprehenaloB  as 
to  the  priorit^r  ot  the  trust  deeds. 

[Ed.  Note.— For  other  eases,  see  Hortnges^ 
Cent.  Dig.  K  SIS.  330;  Dec.  Dig.  1  159.^ 

Appeal  from  Circuit  Court,  Suikma  Omm- 
^;  J.  H.  Slover,  Judge. 

Action  by  Harry  C.  Brown  against  C  H. 
Barber.    Decree  for  plaintiff,  and  defendant 

appeals.  Afflrmed. 
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McCime,  Harding,  Brown  ft  Morphy  and 
Wash  Adams,  for  appellant.  J.  M.  Cleary 
and  F.  C.  Downey,  for  respondent 

EENNISH,  X  This  Is  an  action  to  quiet 
title,  brought  In  the  clrcnlt  court  of  Jackson 
«onnty.  The  real  estate  in  controversy  Is 
residence  property  situated  In  Kansas  City, 
and  of  the  ralne  of  aboat  $1,500.  The  real 
parties  in  Interest  axe  the  respondent,  Harry 
<X  Brown,  plaintiff  below,  and  appellant,  C 
H.  Barber,  one  of  ttie  defendants  against 
wtKHD  the  salt  was  brought  The  other  de- 
fendants  were  occnpylng  the  property  as  ten- 
ants, and  are  merely  nominal  parties  to  tlie 
salt  The  case  was  tried  by  the  conrt  at 
the  October  term,  1907,  and  a  decree  enta«d 
In  faTor  of  the  plaintiff,  from  which  the  de- 
fendant Barber  alone  appealed. 

The  facts  are  snbstantlally  as  foUowa:  On 
the  80th  day  of  September,  1902,  Brown  was 
the  owner  of  the  property  la  controTenty. 
and  on  that  day  conveyed  the  same  to  one 
Hnralg  for  the  consldvatlon  of  $l«4fiO.  In 
payni«it  of  the  purchase  price  tlie  vendee 
executed  to  Brown  three  notes,  two  for  $500 
each,  and  one  fl>F  f46Q.  One  of  the  notes 
for  fCOO  was  doe  in  Ave  years  firom  date, 
and  was  secnred  by  a  deed  of  trust  oa  the 
piopertj  conveyed.  The  other  note  for  $500 
dne  In  four  years,  and  tlie  note  for  $450, 
maturing  first*  were  secured  by  another  deed 
of  trust  on  die  same  property.  The  note  fbr 
$460  was  paid  before  the  facts  inrolTed  In 
this  snlt  arose,  and  therefore  will  not  receive 
farUier  notice.  Hnrs^  afterwards  conveyed 
the  property  and  received  for  his  eqbity 
tber^  a  note  for  $800,  secnred  by  a  third 
deed  of  trust  on  the  property  conveyed,  and 
that  note  and  the  deed  of  trust  securing  It 
were  sold  and  assigned  to  defendant  Barber 
tm  the  consideration  of  $500,  and  were  hdd 
and  owned  by  him  at  the  time  of  the  fore- 
closure sale  hereinafter  mentioned.  The  first 
two  deeds  of  trust  above  described  were  ex- 
ecuted at  the  same  time  and  as  one  transac- 
tion, bnt  the  deed  securing  the  note  for  $500 
due  in  four  years,  by  recitals  therein,  re- 
ferred to  the  other  as  "a  prior  deed  of  trast 
of  $500  on  said  property,"  and  therefore  we 
shall  refer  to  the  latter  as  the  first  deed  of 
trust  and  to  the  former  as  the  second.  The 
two  deeds  were  filed  for  record  in  the  office 
of  the  recorder  together,  bnt  the  second  was 
marked  filed  one  minute  before  the  first 
Both  notes  and  trust  deeds  remained  the 
property  of  Brown,  and  on  the  6th  day  of 
July,  1906,  default  having  been  made  in  the 
payment  of  the  Interest  on  each  note,  Brown, 
In  accordance  with  the  terms  of  the  deed, 
sold  the  property  under  the  first  trust  deed. 
Brown  and  witness  Peltzer,  the  latter  a  real 
estate  man  whom  Brown  had  requested  to 
accompany  blm  to  the  sale  and  advise  him, 
and  the  defendant  Barber,  were  present  at 
the  sale;  All  of  them  agree  in  their  testi- 
taanj  that  immediate  before  the  sale  the 


subject  of  Brown's  claim  against  the  proper- 
ty and  also  that  of  Barber  wwe  discussed, 
bnt  they  disagree  as  to  what  was  said  and 
as  to  the  arrangement  allied  to  have  been 
mada  The  testimony  of  Brown  and  Peltzer 
tttided  to  prove  that  tiiey  talked  with  Barber 
concerning  the  sale  about  to  be  made  on  the 
assumption  and  with  the  understanding  that 
the  property  was  to  be  sold  subject  to  the 
Ilea  of  the  deed  of  trust  which  had  been  first 
placed  of  record;  that  Brown  desired  to 
purchase  the  property,  and  Intended  to  bid 
therefor  the  amount  of  $1,100  or  $1,200,  and 
80  informed  Barber ;  that  Barber  said  Brown 
could  not  get  the  property  for  that  sum,  as 
be  would  have  tx>  bid  higher  in  order  to  pro- 
tect his  claim  under  the  third  deed  of  trust; 
that  thereupon  an  arrangonttit  was  made 
between  Barber  and  Brown  by  which  the  lat- 
tw  was  not  to  bid  above  the  amount  of  Us 
claim  under  the  deed  then  being  foreclosed, 
and  that  Barber  was  to  pay  Oia  omdne  in- ' 
terest  on  the  other  note  that  day  and  would 
pay  off  the  note  sotm  ttereafter;  Uuit  Bar* 
\ter  purtdiased  the  property  at  the  sale^  In 
accordance  with  the  arrangement  mad^  bnt 
that  he  refused  to  pay  the  Intwest  or  prin- 
cipal of  the  other  note,  and  claimed  that  he 
hdd  absolute  title  to  the  prepay,  free  from 
the  lien  of  Brown's  remalnbig  trust  deed. 
Barber  denied  that  any  arrangemmt  was 
entered  Into  as  testified  to  by  Bnnra  and 
Peltier,  and  further  testified  that  he  puz- 
chased  the  property  knowing  that  It  was  be- 
ing sold  under  the  first  deed  of  trust  and 
that  by  the  trustee's  deed  he  became  the 
owner  of  the  ahsolato  title  to  the  pnqierty. 
Wlieu  Barber  assrated  title  and  denied  that 
Brown  had  any  right  or  interest  In  the  prop- 
erty. Brown  foreclosed  under  the  second 
trust  deed,  became  the  purchaser  at  the  sale, 
and  bnnu^t  this  suit  against  Barber  and  the 
tenants  occupying  the  property  as  above 
stated. 

The  court  made  a  written  finding  of  facts. 
That  finding  and  the  judgmrat  and  decree 
entered  thereon  are  as  follows: 

"And  now,  on  the  28th  day  of  March,  A. 
D.  1908,  being  a  day  of  the  regular  January, 
A.  D.  1908,  term  of  this  court,  this  cause 
comes  on  regularly  for  final  determination, 
and  the  court  having  considered  the  plead- 
ings and  the  evidence  and  having  beard  and 
considered  the  arguments  of  counsel,  finds: 

"(1)  That  the  defendants  Eugene  Slgers 
and  Mary  E.  Slgers  have  no  right  of  posses- 
sion of,  or  right  title,  or  interest  In  or  to, 
lot  sixteen  (16),  Elder's  addition  to  Kansas 
City,  Mo.,  as  against  the  plaintiff,  Harry  C. 
Brown,  or  as  against  the  defendant  G.  H. 
Barber. 

"(2)  That  Charlotte  Hursig  purchased  the 
said  premises  from  plalntitf  on  or  about  Sei>- 
tember  30,  1902,  and  on  said  date  she,  to- 
gether with  her  husband,  made,  executed, 
and  delivered  to  H.  M.  Brown  (wife  of  Harry 
0.  Brown)  as  part  of  the  purchase  price  their 
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three  (3)  promissory  notes  as  follows:  One 
lor  five  hundred  ($600)  dollars  due  five  (6) 
years  after  date ;  one  for  five  hundred  ($600) 
dollars  due  in  four  (4)  years  after  date ;  and 
one  for  four  hundred  and  fifty  ($450)  dollars 
doe  in  monthly  Installments  of  $16  each. 
The  note  last  described  had  been  paid  oft 
and  discharged  in  full  prior  to  the  several 
foreclosure  suits  referred  to  in  the  pleadings. 
That  said  notes  were  made  to  H.  H.  Brown 
mertiy  as  a  matter  of  convmience;  H.  C. 
Brown  b^ng  the  real  party  In  Interest 

"(S)  That  to  secure  said  pnunlssory  notes 
said  Charlotte  Hnrsig  and  husband  executed 
two  deeds  of  tmst,  the  one  securing  the 
flTe-year  note  only,  the  other  securing  the 
four-year  $600  note  and  the  Installment  note. 
These  deeds  are  identical  In  form  excepting 
only:  (a)  In  that  portion  of  the  latter  deed 
pmTlding  for  the  maintenance  of  Insurance 
It  la  proTided  that  $800  insurance  shall  be 
maintained  and  such  insurance  la  to  be  con- 
stantly assigned  to  'first  mortgagee  mi  prop- 
erty.* (b)  In  that  portion  of  the  same  deed 
■ped^ng  what  shall  be  considered  a  de- 
fault time  la  interlined  the  following:  'or 
In  any  ^reonait  nude  in  a  prior  deed  of 
tmst  for  fire  hundred  (fSOO)  dollars  oa  said 
property.*  The  lattw  deed  <it  trust  was  fil- 
ed t<a  i9cmd  one  minute  prior  to  the  for^ 
mer, and  aiveus  reovded  atpageSSlof  the 
book  of  records  In  which  both  deeds  are 
recorded,  the  deed  securing  the  flTe-year 
note  awearing  at  page  862*  while  the  deed 
of  eonreyanoe  from  plalntlfl  to  Hundg  le 
filed  one  minute  later  than  the  last  tmst 
deed.  At  all  times  prior  to  the  making  of 
the  first  fbrecloeure  sale  biBBtin  mentioned 
the  plaintiff  waa  the  owner  of  all  of  said 
notes  and  of  the  deeds  of  tmst  seenrfaiv  pay- 
ment thweof ;  and  at  tiie  making  of  the  sec- 
ond fOTecloBure  sale  idalntUt  was  the  owner 
of  the  note  then  remaining  unpaid  and  of 
the  deed  of  trust  securing  the  same. 

"(4)  Tlut  the  tnatallmait  note  for  four 
hundred  and  flftr  ($460)  dollars  was  paid 
in  full,  but  thereafter  default  was  made  In 
the  paymuit  of  interest  on  both  of  said  Ave 
hundred  dollar  notes,  and  on  or  about  June 
8,  ISOe,  the  trustee,  at  the  reaueat  of  the 
plaintU^  proceeded  te  sell  said  real  estate 
under  <Hie  of  said  deeds  of  trust,  the  notice 
of  sale  «pecU^lng  the  deed  which  secured 
the  five-year  note  betng  the  same  deed  re- 
corded second,  but  not  containing  the  recita- 
tion in  finding  8  specified.  In  the  meantime 
the  defendant  Barber  became  the  owner  of 
a  third  deed  of  trust  upon  the  proper^  se- 
curing a  note  of  $800,  and  he  appeared  at 
the  time  and  place  set  for  the  making  of  the 
sale  above  referred  to  intending  to  bid  upon 
the  property  to  protect  his  interest  Before 
the  commencement  of  the  sale,  lie  inquii%d 
of  the  plaintiff  and  of  one  Theodore  O. 
Peltstt  the  amount  necessary  to  pa^  plain- 
tiff's claim,  and  was  Informed  of  the  amount, 
and  further  was  Informed  that  there  was 
outstanding  and  In  full  force  and  effect  a 


deed  of  trust  securing  anothw  Indebtedness 
of  five  hundred  dollars,  and  that  the  pur- 
chaser at  the  sale  about  to  be  made  would 
buy  subject  to  such  outstanding  deed  and 
the  ind^tedness  secured  thereby.  The  plain- 
tiff  also  informed  Barbor  he  (lAaintlff)  was 
prepared  to  bid  $1,100  or  $1,200  on  the  prop- 
erty, which  Barber  requested  plaintiff  not  to 
do,  and  he,  Barber,  there  and  then  proposed 
to  plaintiff  that  if  plaintiff  would  not  so  bid 
that  he,  Barber,  would  bid  In  the  prc^wcty 
for  a  sum  sufficient  to  pay  Brown's  claim 
then  in  process  of  foreclosure  by  sal^  and 
would  pay  the  defaulted  interest  on  the  re- 
mainhig  $500  note,  and  ultimately  would 
pay  off  and  discharge  said  .remaining  $500 
note.  This  proposition  was  accepted  hy 
Brown,  and  the  sale  was  proceeded  with  iq>- 
on  the  understanding  of  Brown  and  Barber 
that  it  was  made  subject  to  the  remaining 
deed  of  trust,  and  Barber  became  the  pur- 
chaaa  for  the  amount  agreed  upon  with 
Brown.  Immediate  after  the  sale  Bart>« 
requested  Brown  to  go  to  hla  (Barber's)  <rf- 
fice,  and  he  would  pay  all  unpaid  interest 
on  the  remaining  note. 

"(6)  Barber  refused  afterwards  to  pay  the 
interest  on  the  remaining  $600  note^  ud  re- 
fused to  pay  the  note  itself  or  any  part 
thereof,  claiming  that  an  examination  of  the 
records  disclosed  that  the  deed  securing  the 
note  still  held  by  Brdwn  was  a  aeomd  deed 
of  trust.  Junior  and  inferior  to  the  llcm  of 
that  which  had  been  foreclosed,  and  under 
foreclosure  of  which  he  had  purchased  said 
real  estate  and  thw^re  all  rights  osdw 
aviA  alleged  junior  deed  had  beoi  toredosed 
and  cut  oft  snd,  so  ri**™*"^.  Barber  baa, 
ever  since,  refused  to  pay  said  note  or  any 
part  thereof  or  any  intraest  thureon. 

"(6)  That  because  of  flie  refusal  of  Bar- 
ber to  pay  said  note  Brown  caused  a  sale  to 
be  made  under  the  remaining  deed  of  trust 
at  which  Barber  appeared  and  waned  all 
proposed  bidders  that  he  was  the  ownw  of 
the  property,  and  that  no  title  would  pass 
to  a  purchaser  at  said  sale.  The  sale  was 
proceeded  with,  however,  and  the  p^si*it*ff 
became  the  pnrchasw  of  the  propoty  fbr 
the  sum  ctf  $6(^  and  tlwreafter,  1^  vlrtoe  of 
the  deed  eiracuted  by  the  trustee,  entered 
into  possession  of  tiie  iff<q;>erty.  The  court 
finds  that  the  d^endant  Barber  nndartoidc 
and  agreed  for  a  valid  and  snfllclent  ou- 
slderatlon  to  pay  the  ui^ald  $500  noteabove 
referred  to,  that  the  sale  at  which  Barber 
purchased  was  made  subject  to  the  deed  of 
trust  securing  the  said  unpaid  Dote,  to  the 
knowledge  and  with  the  consent  of  Bartw. 
and  that  Brown,  up<nt  the  refusal  of  Barber 
to  pay  said  note^  was  equitably  entitled  to 
enforce  su<^  security;  but  that,  on  equitable 
considerations,  the  defm^mt  Barbor  should 
be  permitted  to  pay  said  note  with  an  un- 
paid Interest  thereon,  and  the  costs  of  the 
sale  St  which  Brown  purchased.  If  he  (Bar- 
ber) shall  determine  so  to  do. 

**It  Is  therefore  considered,  adjudged,  or- 
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dered,  and  decreed  by  the  court  tbat  If  with- 
in 60  days  from  this  date  the  defendant  C 
H.  Barber  shall  pay  or  cense  to  be  paid  to 
the  plaintiff  or  to  the  clerk  of  this  court  for 
his  ben^  the  principal  of  said  $500  promis- 
aory  note,  together  with  all  unpaid  Interest 
therwm  according  to  the  tenor  and  effect  of 
said  note,  and  shall  pay  also  the  costs  and 
expoises  of  the  sale  at  which  Bz^wn  pur- 
chased, then  and  immediately  npon  the  mak- 
ing of  such  payment  the  plaintiff  or  his  at- 
torney shall  acknowledge  the  same  by  an 
eatrj  vjKm  the  decree  ct  this  conrt,  and 
ttaeranptm  the  title  In  and  to  said  lot  16  In 
Elder'8  addition  to  Kansas  dir.  Ho.,  shall 
become  and  be  f orerer  quieted  in  said  0.  H. 
Barber  as  against  all  other  parties  to  this 
snit;  and  sndi  other  parties  hereto  and  all 
persons  claiming  or  to  dalm  by,  tbnmgh, 
under  them  any  of  them  since  the  com- 
mencement of  this  action  shall  be  barred 
and  forever  foreclosed  of  and  from  any  In- 
terest Id  and  to  said  real  estate  and  the 
appurtenances;  bat,  if  said  0.  H.  Barber 
shall  fiall  for  00  days  from  this  date  to  make 
Boch  payment,  thai  the  title  ot  said  plaintiff 
In  and  to  such  real  estate  shall  b^  and  tbe 
same  herein  is,  forerer  quieted  in  said 
plaintiff  as  against  the  defendants  and  each 
ot  them;  and  said  deCudants  and  each  of 
them,  and  all  pwsons  claiming  or  to  claim 
by.  through,  or  wider  said  defendants  or 
any  of  them  since  tlie  commencement  of  this 
action,  shall  be  and  they  hereby  are  and 
each  of  them  Is  debarred  and  forever  fore- 
closed from  any  Interest  whatsoever  In  or 
to  said  real  estate,  and  shall  be  and  are 
strictly  joined  from  In  any  wise  claiming 
or  setting  op  any  right,  title,  or  Interest  or 
possession  agalmst  the  plaintiff  or  those 
claiming  under  him." 

We  are  of  the  opinion  that  the  forego- 
ing finding  of  facts  made  by  the  learned 
chancellor  is  sustained  by  the  record,  and 
tbat  the  judgment  and  decree  la  in  accord 
with  the  principles  of  equity.  The  theory 
upon  which  plaintiff  based  hla  right  to  re- 
cover, as  appears  from  his  petition,  was 
tbat  the  second  deed  of  trust  remained  a 
valid  incumbrance  on  the  proi>erty  after  the 
trustee's  sale  at  whidi  Barber  became  the 
purchaser,  and  that  by  the  foreclosure  of 
the  second  trust  deed  and  the  trustee's  deed 
to  plaintiff  as  purchaser  he  acquired  a  good 
and  valid  title  to  the  property  In  controv^- 
sy.  By  the  defendant's  answer  facts  were 
stated  which  showed  that  the  first  trust 
deed,  through  which  defendant  claimed,  was 
rect^inlzed  by  the  parties  at  the  time  the 
deeds  were  executed  as  a  prior  Hen  to  that 
of  the  second  trust  deed,  under  which  plain- 
tiff claimed,  and  tbat  the  sale  thereunder 
and  purchase  by  the  defendant  vested  in 
him  the  full  tiUe  and  divested  plaintiff  of 
any  right  or  interest  under  the  second  deed 
of  trust  By  his  reply  plaintiff  pleaded  facts 
to  the  effect  that  Immediately  before  the 


,  BABBEB  895 

sale  under  the  first  trust  deed  an  under* 
standing  and  agreemoit  was  had  and  enter- 
ed into  by  plaintiff  and  defendant  as  hereto- 
fore set  out  In  the  statement  of  facts,  and 
that  by  reason  thereof  the  second  deed  re- 
mained a  valid  lien  on  the  xwtverty,  after 
the  sale  at  which  Barber  became  the  pur- 
chaser, and  that  consequently,  wtum  a  sale 
was  tliereaft«  made  under  ttie  second  trust 
deed,  plaintiff,  being  the  purchaser,  acquired 
title  as  set  forth  In  the  petition. 

It  Is  enUielr  oompetoit  for  the  puties  In 
interest,  iQion  a  suffldoit  consiteratlon,  to 
make  an  agreunent  whidt  a  junior  mort- 
gage  on  real  estate  may  be  given  priority 
over  a  supolor  incumbrance.  27  Cyc.  IIOD, 
and  cases  cited;  Idnville  t.  SavMPBt  Mo. 
248;  Loewen  v.  Vtaweo,  187  Ifo.  29,  88  S.  W. 
712,  08  Am.  St  480;  Truesdale  Broi- 
nan,  188  Ifo.  OOO^  S6  a  W.  14T.  In  27  Grc, 
supra,  tta  rule  Is  stated  as  fbUows:  "The 
lien  of  a  senior  mortgage  will  be  suboxdlnat* 
ed  to  that  ot  a  junUv  Incnmbranee^  where 
an  agreement  to  tbat  effWt  Is  made  between 
the  parties  to  the  first  mortgage,  or  between 
the  two  mortgagees.  It  Is  not  necessary 
that  the  second  mortgagee  sboiOd  be  directly 
a  inrty  to  such  an  arrangement  He  may 
take  advanti^  of  a  bargain  of  this  kind 
made  for  his  benefit  by  the  mor^gor  and 
the  first  mortgagee.  But  the  mortgagee 
whose  lien  is  to  be  postponed  must,  of 
course,  be  a  party  to  the  agreement  He 
cannot  be  affected  by  a  contract  of  which  he 
was  ignorant  or  to  which  he  did  not  assent." 
It  logically  follows  from  the  foregoing  that 
the  parties  interested  may  make  a  valid 
agreement,  binding  at  least  between  them- 
selves, that  a  foreclosure  sale  under  a  prior 
lien  may  be  made  subject  to  a  Junior  lien, 
and  that  the  latter  shall  remain  a  llm  on 
the  property  after  a  sale  and  conveyance  of 
title  under  the  former. 

The  fact  that  the  parties  were  acting  un- 
der a  misapprehension  as  to  the  priority  of 
the  trust  deeds  would  not  preclude  the  right 
of  the  plaintiff  to  equitable  reliet  It  has 
been  decided  in  many  cases  that  a  mistaken 
belief  as  to  the  interest  conveyed  by  a  sale 
of  real  estate  may  alone  furnish  sufficient 
ground  for  relief  in  a  court  of  equity.  Clark 
V.  Carter.  234  Mo.  90,  136  8.  W.  310;  Chris- 
man  T.  Linderman,  202  Mo.  605,  100  3.  W. 
1000,  10  I*  R.  A.  {N.  S.)  1205,  110  Am.  St 
Rep.  822;  Griffith  v.  Townley,  69  Mo.  13, 
33  Am.  Rep.  476.  Brown  and  Barber  were 
doubtless  acting  under  the  belief  that  the 
sale  at  which  Barber  purchased  was  being 
made  under  a  second  incumbrance  and  sub- 
ject to  a  first,  but  notwithstanding  that 
misapprehension  Brown  had  Intended  to  pur- 
chase the  proper^  at  such  sale  at  a  price  not 
to  exceed  $1,200,  and,  had  he  been  i>ennlt- 
ted  to  do  so  or  If  the  property  had  be^  sold 
to  another  at  a  higher  price,  all  of  the  pro- 
ceeds In  excess  of  $561.67,  the  amount  then 
due,  would  hsTC  been-  properly  an>lied  upon 
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Brown's  claim  flecnred  by  tbe  second  deed  of 
trnst  and  not  npon  that  of  Barber  under  the 
third.  By  the  arrangement  made  by  which 
Brown  refrained  from  bidding  beyond  the 
amount  of  bis  claim  under  the  flrat  trust 
deed,  there  was  no  surplus  to  apply  on  his 
d^t  secured  by  the  second,  and  Barber  ac- 
quired property  worth  at  least  ¥1,500  for  the 
sum  of  $563.  After  entering  Into  that  agree- 
ment, wbieh  WM  wholly  executed  so  far  as 
Brown  was  concerned,  it  would  be  most  ln< 
equitable  to  permit  Barber  to  take  tbe  title 
to  the  properly,  free  from  the  bnrdok  which 
both  parties  understood  It  sbonld  bear  under 
tbe  arrangement  made  and  by  which  Barber 
profited  ss  a  purchaser  at  the  sale. 

The  court  correctly  held  that  by  reason 
of  the  understanding  and  agreement  of  the 
parties  the  second  tmst  deed  remained  a 
Hen  on  the  property  after  the  ctmreyance  to 
the  def^dant  by  the  tmstee.  and  that  by 
the  sale  under  tbe  second  tmat  deed  the 
title  was  ooDT^ed  to  plaintiff.  By  giving 
the  defendant  the  right  to  bare  the  title 
quieted  in  him  upon  payment  to  plaintiff  of 
his  claim  and  Uie  coste  of  the  sale  tmder  tiie 
second  trust  deed,  the  court  did  not  commit 
error  prejudicial  to  the  d^endant,  and  of 
which  he  can  be  heard  to  complain. 

The  decree  was  for  the  right  party,  and 
slunild  be  affirmed.  It  is  ao  otdereA,  and  ap- 
pellant has  60  days  from  this  date  to  com- 
ply with  tbe  decree  and  Judgment  of  the  trial 
court 

BROWN,  P.  3^  and  FBRBISS,  J.,  concur. 


MOONET  T.  MOONET  et  aL 
(Sopreme  Coort  of  Missouri,  Dlvidon  No.  1. 
Jane  29,  1912.) 

1.  Bastabds  (I  13*)— Lboitiuization— Stat- 
utes. 

Where  testator's  parentage  of  plalntEfF 
was  denied,  the  fact  that  he  recognized  and 
treated  him  as  his  own  child  and  maintained 
and  educated  him  as  he  did  his  admitted  chil- 
dren did  not  brine  plaintiff  within  Rev.  St. 
1909,  §  341,  providing  that  if  a  man  having  a 
child  or  children  by  a  woman  shall  afterwards 
marry  her,  and  shall  reconiize  such  child  or 
children  as  his,  they  shall  thereby  he  legitimat- 
ed. 

[Ed.  Note.— 'For  other  cases,  see  Baatards, 
Cent  Dig.  SS  10.  17;  Dec  Dig.  |  13.*] 

2.  Descent  and  Distribution  (5  71»)— Pbe- 

TERUITTBD  CBILD— BUBDBN  OT  PbOOF. 

Where  plaintiff  claimed  an  heir's  share  In 
testator's  estate  as  a  pretermitted  child,  the 
bnrden  was  on  him  to  estabSsb  Uiat  testator 
was  his  father. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  |S  2i»-236;  Dec.  Dig. 
I  71.'] 

3.  Descent  and  Distbibution  ({  71*)— Pab- 
ENTAGE— Evidence. 

Evidence  held  to  require  a  finding  that  tes- 
tator was  not  plaintiff's  father. 

[Ed.  Note.— For  other  cases,  see  Descent 
and  Distribution,  Cent.  Dig.  Si  229-236;  Dec. 
Dig.  S  71.*] 


Appeal  from  Circuit  Oonr^  Saline  Goonty: 
Samuel  Davis,  Judge. 

Ejectment  by  Christopher  Mooney  against 
George  Mooney  and  othera  Judgment  for 
plaintiff,  and  defendants  aK>eaL  Berersed 
and  remanded. 

Thbi  l8  a  anit  in  ejectment  and  to  deter- 
mine tbe  interests  of  tbe  parties  and  to  qaiet 
title,  etc.,  bronght  by  tbe  plaintiff  against 
tbe  defendants  to  recover  the  possession  of  a 
one-fourth  interest  in  40  acres  of  land  Btto- 
ate  In  Saline  county,  partienlarly  described 
in  the  petition.  The  common  source  of  title 
was  I^bolaa  Mooney,  deceased,  and  the 
lOaintifl  contends  that  he  Is  a  pretermitted 
of  said  Mooney,  claiming  to  be  Ms  son, 
and  tlie  defendants  are  the  children  oi  and 
devisees  under  the  will  of  said  Mooney*  and 
contCTd  that  the  plaintiff  was  not  a  son  of 
said  Mooney.  Tbe  plaintiff  was  not  men- 
tioned in  tJie  will,  hence  the  elalm  that  be  is 
a  pretermitted  ludr.  A  trial  was  bad  before 
the  court  and  a  Jury,  which  resnlted  in  a 
verdict  and  Judgment  in  favor  of  Oie  plaln- 
tlfl,  from  which  tlie  d^mdants  duly  appeal- 
ed to  this  court.  , 

The  following  facts  are  undisputed:  NI(*- 
olas  Mo<m^,  a  youig  man  and  a  native  of 
Ireland,  came  to  Missouri  about  tbe  year 
1848  or  1848,  and  located  in  St  Louis,  and 
subsequently  moved  to  Saline  county.  At 
the  time  of  hia  departure  from  Ireland,  and 
tor  several  years  prior  thereto,  he  had 
known  a  young  woman  by  the  name  of  Mary 
Cooney,  whom  he  left  behind. 

The  plaintiff  introduced  evidaice  toidlng 
to  prove:  That  Mary  Goimey  left  Ireland, 
came  to  Saline  county.  Mo.,  and  on  Janu- 
ary 27,  1851,  at  Marshall,  married  said 
Nldiolas  Mooney.  That  plaintiff  was  bom 
June  10th,  same  year,  four  months  and  sevoi- 
teen  days  after  the  marriage  was  solemnis- 
ed. That  shortly  thereafter  they  moved  to  a 
farm  near  Marshall,  the  premises  in  con- 
troversy being  a  part  of  It,  where  they 
continued  to  reside  until  their  respective 
deatlis,  which  was  but  a  short  time  prior  to 
tbe  institution  of  this  salt.  A  numb»'  of 
other  children  were  bom  unto  that  mar- 
riage, some  of  whom  are  the  defendants  In 
this  case,  and  others  are  dead.  The  plain- 
tiff was  reared  by  Nicholas  and  Mary  Moon- 
ey ui>on  the  farm  mentioned  along  with  the 
younger  children.  To  all  appearances  he 
was  treated  In  the  same  manner  by  Nicholas 
Mooney  th^t  he  treated  the  other  clilldrefi, 
and  was  called  and  known  aa  Christophtf 
Mooney  by  those  who  were  friends  and 
neighbors  of  the  Mooney  family,  and  was 
regarded  1^  them  as  a  son  of  Nicholas  Moon- 
ey. He  was  reared  with  the  otbec  cliUdrai 
as  his  brothers  and  sisters,  and  all  of  them 
regarded  and  treated  each  other  as  sncb. 
He  was  also  accorded  tbe  same  treatment  by 
Nicholas  Mooney  that  he  granted  to  tltt 
other  children,  and  was  sdiooled,  dotbed. 
and  supported  In  the  same  manner  they 
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were.  Tbat  he  ate  at  the  same  table,  and 
bad  a  room  and  slept  with  the  other  boys, 
and  worked  npon  the  farm  Just  as  they  did, 
until  he  was  about  23  years  of  age.  He  then 
began  working  for  himaelf,  and  shortly 
thereafter  married  and  ccmtlnued  to  live 
lu  the  same  neUchborhood,  and  they  fre- 
quently vlalted  each  other  Jnst  as  families 
generally  do.  He  also  attended  church  with 
tbem,  and  attended  dances  with  the  other 
children  and  neighbor  boys  and  girls,  and 
was  known  by  tbem  as  one  of  the  Nicholas 
Mooney  children.  That  he  called  said  Moon- 
ey  "pa,"  and  his  son  John  always  called  him 
"grandpa."  That  he  was  never  known  by 
any  other  name  than  Mooney.  That  he  had 
never  heard  of  any  contention  that  he  was 
not  the  son  of  Nicholas  Mooney  nntU  after 
bis  death,  and  when  he  began  this  suit. 

The  witness  Swisher  testified  that  upon 
one  occasion,  when  he  spoke  to  Nicholas 
Mooney  of  the  plaintiff,  he  said:  "Ah!  Chris 
Is  a  good  boy.  He  Is  my  boy."  Several  wit- 
nesses testified  that  Uie  plaintiff  bore  a 
marked  and  strong  resemblance  to  Nicholas 
Mooney,  especially  his  nose,  eyes,  and  face 
generally. 

Jeff  Dawson,  colored,  testified  that  Mary 
Mooney  told  him  that  she  and  Nicholas 
Mooney  were  bom  In  Ireland  and  were  en- 
gaged to  be  married  In  that  country;  that 
Nicholas  preceded  her  to  this  county  less 
than  one  year;  that  shortly  after  reaching 
here  he  sent  for  her  to  come  over,  and  that 
she  came  In  response  to  that  request,  and 
tbat  shortly  after  she  reached  Marshall  they 
were  married,  and  after  the  marriage  the 
plaintiff  was  bom. 

The  defendants'  evidence  traided  to  show: 
That  about  two  years  after  Nicholas  Moon^ 
l^t  Ireland,  and  while  he  was  In  Saline 
county,  Mary  Cooney  came  over  from  Ire- 
land and  first  stopped  In  St.  Louis,  at  the 
home  of  Mrs.  Anna  K.  Adams,  who  was  al- 
so from  Ireland,  and  had  known  Mary  there. 
That,  when  Mary  Cooney  arrived  at  the 
home  of  Mrs.  Adams,  sbe  was  In  an  advanc- 
ed stage  of  pregnancy.  That  after  remain- 
ing In  St.  Louis  for  a  short  time  Mary  went 
to  Saline  county,  and  shortly  thereafter, 
within  a  month,  she  gave  birth  to  a  male 
child,  the  .  plaintiff  In  this  ease.  That  the 
child  was  bom  at  the  house  of  Mrs.  Duffy, 
near  Marshall.  Tbat  shortly  after  the  child 
was  bom  Mary  was  married  to  Mooney, 
with  the  child  in  her  arms.  That  the  mar- 
riage was  performed  by  Father  Donnelly,  a 
Catholic  priest,  and  that  Just  before  the  mar- 
riage ceremony  was  performed  Father  Don- 
nelly christened  the  child,  and  Mary  Cooney, 
its  mcttber,  gave  the  name  of  the  father  of 
the  child  as  Pat  Daley,  and  named  the  child 
Chris  Daley. 

The  witnesses  Mrs.  Bridget  Holmes  and 
Pat  Duffy  testified  that  they  were  present  at 
the  marriage  and  witnessed  the  christenhig 
of  the  child  as  CXirls  Daley,  Pat  Duffy  act- 
ing as  sponsor  for  the  child  so  christened; 


that  Nicholas  Moon^  never  returned  to  Ire- 
land after  he  came  to  this  country. 

Mrs.  Anna  Adams  testified  as  follows:  "Q. 
What  Is  your  name,  age,  place  of  residence, 
and  where  were  you  bom?  A.  My  name  is 
Anna  S.  Adams.  My  age  Is  82  years.  I 
was  bom  In  Ireland,  and  came  to  this 
country  when  a  small  girl.  Q.  Where  did 
yoo  live  after  coming  to  this  country?  A. 
We  first  came  to  Saline  county.  Mo.  We 
then  went  to  St  Louis,  Mo.,  and  lived  there 
a  long  time.  Q.  What  was  your  mother's 
name?  A.  Margaret  Duffy.  Q.  Did  you 
know  Nicholas  Mooney,  late  of  Saline  coun- 
ty. Mo.,  In  his  lifetime?  A.  Yes;  I  have 
known  him  ever  since  he  first  came  to 
America.  He  came  to  our  bouse  in  St 
Louis  when  he  first  came  from  Ireland.  He 
came  direct  to  our  house.  He  was  a  young 
man  then.  Q.  Did  you  know  Mary  Cooney, 
the  woman  Nicholas  Mooney  married?  A. 
Yes ;  I  knew  her  in  Ireland  where  she  was 
a  girl,  and  after  she  came  to  America.  Q. 
Which  one  came  to  America  first  Nicholas 
Mooney  or  Mary  Coouey?  A.  Nicholas 
Mooney  came  first  about  two  years  before 
Mary  Cooney  came.  Q.  Did  you  first  see 
Mary  Cooney  When  she  first  came  to  this 
country  from  Ireland?  If  so,  when  and 
where?  A.  Yes;  she  came  direct  to  my 
house  in  St  Louis  from  Ireland,  and  stayed 
a  short  while,  and  went  up  to  Saline  county 
with  my  mother,  and  lived  with  her  until 
she  married  Nicholas  Mooney.  Q.  What  was 
Mary  Cooney's  condition  when  she  first  came 
to  your  house  In  St  Louis  direct  from  Ire- 
land? A,  She  was  In  delicate  condition,  and 
shortly  after  going  to  Saline  county  she 
gave  birth  to  a  male  child,  and  tbat  child  is 
Chris  Daley,  called  Chris  Mooney.  Q.  Did 
Mary  Cooney  afterwards  marry  Nicholas 
Mooney?  A.  Yra;  they  afterwards  married 
in  Saline  county.  Q.  Was  the  boy  Chris 
bom  before  or  after  the  marriage?  A.  He 
was  bom  before  the  marriage  at  my  moth- 
er's bouse.  Q.  By  what  name  was  he  call- 
ed? A.  He  was  called  Chris  Daley,  and 
went  by  that  name  for  some  time  after  the 
marriage  of  his  mother.  Q.  Did  you  know 
who  was  the  father  of  the  boy  CSirls  Daley? 
A.  Mary  Cooney,  his  mother,  said  at  the 
time  the  boy  was  born  that  his  father  was 
named  Fat  Daley,  and  that  he  lived  In  Ire- 
land. Q.  Did  you  kndvr  Pat  Daley  In  Ire- 
land before  you  came  to  this  country?  A. 
Yes.  Q.  Was  it  well  known  at  the  time  of 
the  marriage  of  Nicholas  Mooney  and  Mary 
Mooney  that  the  boy  Chris  was  not  Nicholas 
Mooney's  child?  A.  Yes;  there  was  no 
contention  that  he  was  the  child  of  Nicholas 
Mooney,  and  he  was  known  as  the  child  of 
Pat  Daley.  His  mother  so  stated,  and  we 
believed  her.  Q.  Do  you  know  whether  or 
not  Nicholas  Mooney  went  back  to  Ireland 
between  the  time  he  first  came  to  this  coun- 
try and  the  time  Mary  Cooney  arrived  In 
this  country  from  Ireland?  A.  He  did  not 
return  to  Ireland  after  coming  to  this  coun- 
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try.  He  remained  In  8t  Louis  and  Saline 
comity,  Mo.,  from  tbe  time  of  his  first  ar- 
rlral  ontll  after  the  blrtb  of  the  boy  Ohrls 
and  his  marriage  to  Mary  Cooney.  Q.  Mrs. 
Adams,  I  will  ask  yon  If  tbe  boy  bom  to 
Mary  Cooney  before  her  marriage  to  Nicho- 
las Mooney  Is  the  same  person  as  Chris 
Mooney  now  claiming  to  be  the  child  of 
Nicholas  Mooney?  A.  Tea;  he  was  raised 
by  Nicholas  Mooney." 

Hra.  Bridget  Holmes,  of  lawfnl  age,  being 
first  dnly  sworn  on  her  oath,  testifies  as  fol- 
lows on  behalf  of  the  defendant:  "Q.  What 
is  yonr  name?  A.  Bridget  Holmes.  Q. 
Where  do  yon  live?  A.  I  live  two  miles 
north  of  Shackleford,  in  Saline  <»anty.  Q. 
How  long  have  yon  lived  there?  A.  Fifty- 
two  years.  Q.  I  will  ask  yon  If  yon  knew 
Nick  Mooney  in  his  lifetime?  A.  Yes,  sir; 
I  did.  Q.  Did  yon  know  the  woman  whom 
he  married,  Mary  Cooney?  A.  Yes,  sir.  Q. 
Were  yon  present  at  the  marriage?  A.  I 
was.  Q.  Where  did  that  marriage  take 
place?  A.  In  Marshall  In  my  aunt's  honse. 
Q.  Who  was  your  aunt?  A.  She  went  by  the 
name  of  Mm.  Duffy.  She  was  Mrs.  King. 
I  heard  her  called  Duffy  here.  Q.  By  whom 
was  Nick  Mooney  and  Mary  Cooney  married? 
A.  By  Father  Barnard  Donnelly,  the  minis- 
ter who  used  to  come  here  then.  Q.  I  will 
ask  you  if  at  the  time  of  her  marriage  If  she 
had  a  child?  A.  Yes,  sir;  she  had  a  baby. 
I  conld  not  say  how  old.  It  might  be  a 
month  or  two  weeks.  Q.  Is  that  baby  she 
had  at  the  time  she  was  married  to  Nick 
Mooney  the  plaintiff  In  this  case,  who  calls 
himself  Chris  Mooney?  A.  Yes,  sir.  Q.  That 
the  same  baby?  A.  Yes,  sir.  Q.  I  will  ask 
you  if  there  was  any  other  ceremony  there 
at  that  time  by  the  priest  other  than  the 
marriage  ceremony  with  reference  to  tbe 
child?  A.  The  child  was  baptised.  Q.  By 
what  was  the  child  baptized?  Q.  Yon  may 
state  by  what  name  was  that  child,  now 
known  as  Chris  Mooney,  christened  by  the 
priest?  A.  His  father's  name  was  called 
Patrick  Daley.  Q.  What  was  the  baby  call- 
ed? A.  Chris  Daley.  Q.  Who  gave  to  the 
priest  the  name  of  the  diild?  A.  Mary  Coon- 
ey. Q.  You  heard  that?  A.  Yes,  sir.  Q. 
Yon  state  to  the  Jury  that  that  plaintiff  Is  the 
identical  baby?  A.  Yes,  sir;  I  think  he  is 
the  same  one.  Q.  Who  else  was  present  at 
that  time?  A.  My  brother  and  the  priest 
and  another  man.  Mr.  King,  a  cousin.  Q. 
Who  is  your  brother?  A.  Patrick  Duffy.  Q. 
Did  he, have  any  part  In  that  ceremony?  A. 
He  was  one  of  the  sponsors  for  the  child.  Q. 
Were  you  well  acquainted  with  Nick  Mooney 
and  his  wife,  Mary,  from  that  time  up  until 
the  time  of  his  death?  A.  Yes,  sir;  I  never 
met  them  very  often.  I  knew  them  all  the 
tlma  Q.  Were  yon  related  in  any  way  to 
either  one  of  them?  A,  No,  sir;  not  at  all." 

Mrs.  Margaret  Trigg  testified:  **Q.  Where 
do  you  live?  A.  About  two  miles  from  Shack- 
leford. Q.  How  long  have  you  lived  there? 
A.  I  bave  lived  there  fOr  over  40  yeaia.  Q. 


How  long  have  you  lived  In  Saline  county? 
A.  Since  '47.  Q.  I  will  ask  you  If  yon  knew 
Mary  Cooney,  who  became  the  wife  of  Sick 
Mooney,  deceased?  A.  Yes,  sir;  I  have  seen 
her  wh^  she  come  out ;  I  nevv  knew  her 
until  that  Q.  Did  yon  see  h^  when  she  first 
come  here?  A.  Y^  sir ;  I  saw  her  the  next 
morning.  Q.  What  was  her  condition  then? 
A.  She  was  in  a  very  delicate  condition.  Q. 
Was  she  pr^nant  with  a  child  at  that  time? 
A.  Yes,  sir.  Q.  How  long  after  she  had  been 
here  until  she  gave  birth  to  the  child?  A. 
I  conld  not  say  exactly  how  many  daya  or 
weeks,  but  a  very  short  while  or  a  few  days. 
Q.  She  was  afterwards  married  to  Nidiolaa 
Mooney?  A.  Yes,  sir.  Q.  Were  you  at  tbe 
marriage?  A.  No,  sir ;  my  brother  and  sister 
were  there.  Q.  Was  the  baby  bom  b^ore 
or  after  the  marriage?  A.  Before.  Q.  Was 
that  baby  Chris  Mooney,  the  man  that  calls 
himself  Chris  Mooney  in  this  suit?  A.  Tea, 
sir." 

Mr.  Pat  Duffy  testified:  "Q.  What  Is  your 
name?  A.  Pat  Duffy.  Q.  Wb^e  do  you 
live?  A.  I  live  abQut  IS  miles  south  of  here, 
between  here  and  Sweet  Springs.  Q.  How 
long  have  yon  lived  in  Saline  com^t  A. 
Since  *47.  Q.  I  will  ask  yon  If  yoa  wen  ac- 
quainted with  Mary  Mooney  or  Maiy  Cooney 
who  married  Nick  Moon^?  A.  I  waa.  Q. 
Do  you  remember  when  she  first  came  to  this 
country  from  Ireland?  A.  I  do.  Q.  How 
soon  after  she  arrived  at  Marshall  did  yon 
see  her?  A.  Well,  I  could  not  tell  you,  just 
In  a  few  days,  not  more  than  a  week.  Q. 
What  waa  her  condition  Oioi?  A.  Well,  I 
conld  not  tell.  I  sai^ose  she  was  from  ber 
looks,  she  was  In  tbe  Camlly.  Q.  JM  abe 
shord^  afterwarda  i^ve  Uith  to  a  cbnd?  A. 
Yee,  air;  she  did.  Q.  Waa  that  child  tbe 
man,  Chris  Mooney,  the  plaintiff  in  tlUs  case? 
A.  Well,  I  dont  know.  I  tblnk  so.  Q.  Now. 
were  yon  present  at  tbla  manii^ieT  A.  I 
was.  Q.  Waa  On  difld  tbere  at  tbat  ttme? 
A.  It  was.  Q.  Waa  there  any  ceranony 
the  priest  with  referttice  to  thia  ^lUdT  A. 
Yes,  sir ;  I  was  the  spiuuwr  of  the  ddld.  Q. 
What  did  the  priest  do?  A.  Tbe  priest  aiAed 
the  mother  what  the  father  of  tbla  child 
was.  She  jmt  said  his  name  waa  Pattle 
Daley.  Those  were  the  very  words.  Q.  By 
what  name  was  the  child  christened?  A.  By 
that  nama  Q.  Ohrls  Daley t  A.  Yes,  sir;  I 
was  his  sponsor.  I  was  as  close  to  him  as 
to  that  table.  Q.  Was  he  known  after  that 
as  Chris  Daley?  A.  I  dont  know.  I  moved 
to  Sweet  Springs,  and  I  lost  all  trace  of  him. 
I  was  here  and  saw  him  once  In  a  while, 
but  to  say  I  was  fiunlllar  with  tbem  and  ac- 
quainted I  was  noL  That  was  tbe  last  I 
knew  much  of  them  and  I  bought  a  farm  and 
moved  up  there.  Q.  How  long  after  Mary 
Cooney  came  to  Saline  county  was  she  and 
Nick  Mooney  married.  A.  Over  a  year.  I 
could  not  tell  exactly.  It  has  been  a  Ions 
time  ago.  It  was  a  year  or  more,  because  I 
was  acquainted.    I  seen  Nlidc  Uoaae^  in 
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Marehall  Nreral  times.  Q.  Nick  Mooney  had 
been  here  a  year  or  more  before  Mary  came? 
A.  Yes,  sir;  I  know  that,  I  am  aatisfled  of 
tba^  but  the  exact  date  I  could  not  t^L  Q. 
This  child,  how  old  was  this  child  when  It 
was  christened?  A.  Not  more  than  a  week 
or  80  old.  Q.  A  small  child?  A.  Yes,  sir; 
a  small  baby.  The  lady  with  me  Jnat  h^ 
It  in  bar  hands.  Q.  Yon  say  yon  saw  Mary 
Go<»iey  so(m  after  abe  came?  A.  Tee,  air. 
Q.  And  she  was  In  this  delicate  condition? 
A.  Yes,  sir;  to  the  best  of  my  opinion.  I 
could  not  teii.  Q.  She  shortly  afterwards 
gave  btrth  to  the  child?  A.  Yes,  sir.  Q.  And 
In  a  short  time  after  tbat  abe  married  Nick 
Mooney?  A.  Yes,  sir;  I  waa  there  when 
they  married.  Q.  How  long  had  yon  known 
Nick  Mooney  before  he  married  Mary  Goon- 
eyf  A.  I  know  tbat  it  was  at  least  a  year 
and  over,  mora  than  a  year.  Q.  How  Img 
had  yon  known  Mary  Oooney  before  she  mar- 
ried Nick  Moomey?  A.  I  knew  her  in  Ire- 
land. Q.  Aft»  she  came  bere^  foMt  ft  diort 
time?  A.  Yes,  sir.  Q.  About  hov  long  ftom 
the  time  abe  came  and  the  birth  of  the  baby 
nntil  the  marriage?  A.  A  month  or  so,  about 
a  month.  Q.  Yon  said  a  while  ago  tbat  she 
waa  bare  a  year  or  ao?  A.  F.  Bectoo,  Ba^., 
Ckmnsel  for  the  defendant:  I  anbmlt  to  tlie 
court  the  witness  did  not  understand  the  tes- 
timony. Q.  Yon  said  a  Uttie  while  ago  abe 
was  here  nearly  a  year  before  tlie  marriage? 
A.  Tbat  I  knew  her  a  year.  I  cannot  liear 
good.  Q.  Yon  said  a  whUe  ago  tbat  Mary 
Cooney  was  here  nearly  a  year  btfore  she 
married  Nick  Mooney?  A.  No,  sir.  Q.  Did 
yon  not  say  that  a  while  ago?  A.  I  never 
said  that  Q.  You  say  that  Mr.  Moon^  had 
been  here  a  year  and  ov&e7   A.  Yes,  sir." 

Wm.  Zahns  testified  as  follows:  "Q.  Where 
do  yon  live?  A.  lAve  here  in  Marshall.  I 
come  to  Saline  count?  in  the  year  '58.  Q. 
Did  you  know  Nick  Mooney  and  his  fami^ 
at  that  time?  A.  I  did.  I  got  acQuainted 
wltb  them  pret^  soon  afterwards  I  came 
bMe.  Q.  Did  yon  get  acquainted  with  the 
boy  Ohrls;  tbat  Is,  now  called  Chris  Moon- 
eyl  A.  Well,  yes,  sir;  I  got  acquainted  with 
him  in  the  year  '60.  I  waa  living  then  within 
about  a  mile  of  where  they  live.  I  was  mak- 
ing brick  on  Salt  fork  and  they  lived  whwe 
the  Marshall  burying  ground  Is  now,  Q.  Do 
yon  know  by  what  name  that  boy  went  at 
that  time,  and  what  he  waa  called?  A.  Well, 
I  never  heard  any  other  name  than  that  I 
remember  nothing  except  Chris.  Q.  Did  yon 
know  him  as  Nick  Moone^'s  child,  or  the 
child  of  some  one  else?  A.  Well,  from  bear- 
say  I  did  not  know  him  as  Nick  Moouey's 
child.  Q.  That  was  about  *60?  A.  Yes,  shr; 
and  before  when  I  lived  close  to  them.  Q. 
It  waa  known  that  he  was  not  Nl(±  Moouey's 
diild?  A.  Well,  from  hearsay,  you  see  my 
wife  and  her  relations  and  also  Moon^'s 
wife,  Mooney  and  his  relations,  they  were 
nels^bora  and  friends  in  the  old  country. 
What  I  understood  from  my  ilrat  wife^  and. 
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of  course,  I  was  told  by  them.  B.  M.  Reyn- 
olds, Bsq.,  Counsel  fOr  the  plaintiff:  Told 
by  whom,  by  your  wife?  Q.  I  will  ask  you 
this  question  Mr.  Zahns.  Was  it  goaerally 
known  in  the  neighborhood  that  he  waa  not 
Nick  Moouey's  child  at  that  time?  A.  Yes. 
sir ;  it  was  gmerally  known  among  Oie  Irlab 
and  Catholic  people." 

Owen  Selnney  testUled  "^t  he  had  lived 
In  Ma>Bhall  SO  years,  and  knew  tbe  Mooneye; 
that  he  did  not  know  much  of  the  boy  Chris 
until  aft»  the  War;  tbat  he  uever  lieard 
much  about  him,  but  he  had  heard  it  said 
by  some  of  the  old  people  that  he  was  not 
Mr.  Mooney's  son." 

Mrs.  Emily  Swlnney  testified  that  she  bad 
lived  in  Marshall  all  of  her  life,  was  bom 
there;  that  she  knew  Nicholas  Moon^  and 
Mary,  bis  wife,  also  Chris  Moon^;  that 
she  knew  nothing  of  his  parentage  except 
from  hearsay;  that  she  had  beard  that  he 
was  not  the  son  of  Nicholas  Mooney,  but  not 
very  frequently,  as  she  ms  but  a  glr),  and 
they  did  not  talk  to  her  mndi  about  that 
matter;  that  she  understood  from  tbe  talk 
of  tbe  neighborhood  that  Chris  was  bom  be- 
fore the  marriage  of  Nicholas  Mooney  and 
Mary  Oooney,  but  had  no  personal  knowl- 
edge  (tf  tbe  matter. 

H.  C.  Hall  testifled  tbat  be  knew  Nicholas 
Mooney,  but  not  Chris,  the  boy;  tiiat  be 
built  and  painted  a  bouse  for  Mr.  Mooney, 
and  one  day  while  at  dinner  a  man  and  a 
woman  drove  up  wltb  a  child,  hitched  the 
hone,  and  came  in;  that  Mooney  never  In- 
troduced them  to  bim.  and  be  never  spoke 
to  them ;  tbat  after  dinner  he  began  to  ^int 
the  bonae.  and  Mt.  Mooney  came  around, 
and  h^  Hall,  said.  "Uncle  Nick,  who  waa 
that  ate  dinner  with  you  to-day?^,  Tha^ 
In  r^ly,  he  said,  "Chris  Daley,"  crosa-llka 

John  BUey  testifled  that  he  bad  lived  in 
Saline  county  about  40  years,  and  bad 
known  Quia  Mooney  from  about  1871  or 
1872;  tbat  back  thwe  he  went  by  tbe  name 
of  Chris  Daley;  tbat  his  father  and  other 
old  men  called  him  Chris  DaUor.  or,  rather, 
that  he  went  by  Uiat  name. 

The  will  of  Nldiolaa  Mooney  was  Introduc- 
ed In  evidence,  by  which  he  gave  all  of  Ua 
estate  to  his  son  George  Mooney  and  to  hia 
daughter  Bridget  AlUnburg. 

A.  B.  Boy  and  A.  V.  Bector,  for  appel- 
lants. D.  D.  Dngglna  and  B.  M.  Beynolda, 
for  respondent 

WOODSON,  3.  (after  stating  the  facta  as 
above).  1.  There  Is  but  a  single  Issue  of  fact 
involved  in  this  case,  and  that  Is,  Was 
Christopher  Mooney,  the  respondent,  the  son 
of  Nicholas  Mooney,  deceased?  If  so,  then 
he  Is  a  pretermitted  heir  of  Nicholas  Moon- 
ey, and  ia  entitled  to  participate  under  tbe 
laws  of  descent  and  distribution  in  tbe  es- 
tate of  bis  deceased  father. 

[1]  Under  this  issne,  section  841,  B.  8. 
1900  (which  waa  firat  enacted  prlra  to  1840), 
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wblch  provides  that  'if  a  man,  having  by 
a  woman  a  child  or  children,  shall  afterward 
Intermarry  with  her,  and  shall  recognize 
such  child  or  children  to  be  his,  they  shall 
thereby  be  legitimated,"  has  but  little.  If 
anything,  to  do  with  this  case,  for  the  rea- 
son that  It  Is  contended  that  the  plaintiff 
was  not  In  fact  the  child  of  Nicholas  Moon- 
ey,  and  therefore  the  simple  recognition  and 
treatment  of  him  as  a  child  does  not  bring 
him  within  the  provisions  of  that  statute. 
In  a  case  of  this  character  It  seems  bnt 
right  and  Jnst  that  the  burden  of  proof  resta 
npon  the  plaintiff  to  establish  the  relation- 
ship of  father  and  son.  5  Cyc.  p.  628;  Pick- 
ens' Estate,  163  Pa.  14.  29  AtL  875,  26  L. 
R.  A.  477. 

[2]  Recognizing  that  to  be  the  law  connsel 
for  respondent  undertook  that  burden,  and 
Introduced  a  number  of  witnesses  who^e 
testimony  tended  to  prove  that  during  the 
c^ttre  life  of  Nicholas  Mooney,  after  they 
respectlTely  formed  their  acquaintance,  that 
he  treated  the  plaintiff  as  bis  sou,  in  that 
the  plaintiff  bore  his  father's  name,  and  was 
maintained  and  educated  tiy  him  as  be  did 
his  other  children,  also  tbat  he  was  uniform- 
ly recognized  and  received  as  anCb  In  so- 
ciety, and  that  be  was  acknovriedged  as  audi 
by  the  memtwrs  of  tbe  family, 

[3]  Jeff  Dawson  teatlfled  that  Mary  Moon- 
ey  told  him  that  she  and  Nlctudas  Mooney 
were  sweetbearts  in  the  old  country,  and 
that  they  were  engaged  to  be  married  be- 
fore be  left  there;  tbat  wltbln  a  few  months 
after  be  reached  this  country  be  seat  her 
930,  and  told  her  to  come  ovee;  that  she 
came,  and  at  first  stopped  in  St.  Lonls,  where 
slie  was  detained  for  a  wbUe  on  accoant  of 
tiie  ice-  In  the  river ;  tbat  Mr.  Mooney  visited 
ber  In  St/  Louis,  and  that  shortly  thereafter 
sbe  went  to  MatBhall,  and  was  there  mar- 
ried to  Mr.  Moon^;  that  tbe  child  was 
tiers;  and  that  It  was  bom  before  tbe  mar- 
riage. Counsel  for  appellant  earnestly  in- 
sist that  the  evidence  for  tbe  reepondent 
failed  to  make  out  a  prima  tede  case,  and 
that  an  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence  should  have  been 
given,  and  In  support  thereof  we  are  cited 
to  Watson  v.  Richardson,  110  Iowa,  673,  80 
N.  W.  407,  Markey  v.  Markey,  108  Iowa, 
373,  7ft  N.  W.  258.  and  17  Cyc,  pp.  817,  818 
(XVII,  D,  1,  and  2,  a);  also  the  rule  an- 
nounced In  tiiose  authorities  is  to  the  effect 
that,  In  the  absence  of  direct  and  positive 
testimony  tending  to  prove  paternity,  cas- 
ual remarks  and  loose  acts  of  the  parties, 
pointing  toward  recognition  of  such  relation, 
are  wholly  Insufflcient  to  make  out  a  case  by 
recognition.  The  soundness  and  wisdom  of 
that  rule  cannot  be  questioned,  but  what  are 
casual  remarks  and  loose  acts  of  the  par- 
ties, when  applied  to  a  particular  case,  is 
□ot  always  to  determine^  The  record  in  this 
case  is  absolutely  barren  of  all  direct  evi- 
dence toidlng  to  prove  that  Nicholas  Moon^ 


by  word  of  mouth  or  otherwise  even  ac- 
knowledged  that  the  respondent  was  his  son, 
yet  it  contains  many  facts  and  drcumstauc- 
es,  which  if  standing  alone  or  unexplained 
by  other  evidence  in  the  case  from  wlddi 
a  Jury  might  Infer  audi  relationship  list- 
ed between  them,  for  Instance  the  birth  of 
the  child,  the  snbsequeBt  marriage  of  Moon- 
ey to  the  child's  mother,  and  his  care  for, 
support  of,  and  education  of  the  dilld.  cou- 
pled with  the  fact  that  with  his  knowledge, 
if  not  with  his  consent,  the  respondent  bore 
his  name,  was  recognized  and  received  Into 
society  as  his  eon,  and  by  his  children  as  a 
brother.  All  of  those  matters  are  facts  and 
circumstances  Indicating  the  relationship  of 
parent  and  diUd;  and  the  law  seems  to  be 
well  settled  tbat  paternity  may  be  estab- 
lished and  in  many  cases  can  only  be  e» 
tabllBhed  as  r^E&rds  the  father  by  a  ciMn- 
bination  or  words  and  facts  indicating  tbe 
relation  of  parent  and  child.  And  the  ao- 
tborities  seem  to  be  uniform  in  holding  that 
the  principal  facts  so  indicating  that  rela- 
tionshlp  are  the  marriage  of  the  motbw  to 
the  p^Bon  whom  it  is  claimed  was  the  fii- 
ther  of  tbe  dilld  at  the  time  he  was  b^t- 
tra  or  bom ;  that  the  child  has  always  borne 
the  name  of  sncb  person,  and  tiad  been 
treated,  maintained,  and  educated  as  bis 
child;  and  that  the  ctilld  bad  nnifonnly 
been  recognised  and  received  in  society  as 
tbe  son  or  daughter  of  such  person,  and  so 
acknowledged  by  the  other  members  of  the 
family.  18  American  and  Ei^Ush  Enc.  Law 
(Ist  Ed.)  224;  Weatherford  T.  Weattaorford. 
20  Ala.  648.  66  Am.  Dec.  206:  lUinols  Loan 
Go.  T.  Bonner,  76  111.  815;  Taylor  im  Evi- 
dence, Text-Book  series,  art  6^. 

The  weakness  of  reepondenfs  case  con- 
sists- of  tbe  ftct  that  l^iere  is  no  eTidenee 
in  this  case  toiding  to  prove  tbat  It  was 
claimed  by  any  one  that  Nldwlas  Mooney 
was  the  father  of  tbe  reapimdent  at  Qie 
time  he  was  begotten  or  bom,  and  that  tb«« 
is  no  direct  enidence  toiding  to  show  that 
he  ever  ren^nlnd  respondent  as  being  his 
son.  We  ate  deariy  ot  tt»  oidnfon  tbat, 
when  the  entire  evidence  was  in,  there  was 
no  case  to  submit  to  the  Jury.  The  reason 
for  tbat  rule  Is  this:  The  rei^nden^s  evi- 
dence was  wholly  circumstantial,  and  teaUr 
ed  to  prove  two  states  of  fact,  first,  fiicta 
which,  if  considered  alone,  may  have  indicat- 
ed the  relationship  of  parent  and  child  be- 
tween  Nicholas  Mooney  and  tbe  respondent, 
but  when  considered  in  connection  with  the 
evidence  of  appellants,  which  was  positive 
and  direct  to  the  point,  that  such  was  not 
their  r^atlonsbip,  which  consisted  of  the 
testimony  of  witnesses  who  were  old  resi- 
dents of  Saline  county,  and  apparently  were 
intelligent  and  fair-minded  and  honest  In 
testifying  who  knew  Nicholas  Mooney  and 
Mary  Cooney  ever  since  their  respective  ar- 
rivals in  this  country,  most  of  whom  were 
eyewitnesses  to  tbe  matters  about  wiilch  they 
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testified,  and  consequently  they  spoke  from 
personal  knowledge  as  to  when  both  of  them 
came  from  Ireland  to  this  country,  the 
pr^nancy  of  Mary  before  and  at  the  time 
Bhe  arrived  In  St  Lonis,  the  date  of  and 
the  htrth  of  the  child,  the  christening  of 
the  child,  and  the  sutoeqaent  marriage  of 
Nicholas  Mooney  and  Mary  Oooney,  and 
the  date  thereof,  the  case  assumes  gnite  a 
different  aspect,  for  the  reason  that  the 
respondent's  circumstantial  evidence  was  not 
In  conSlct  with  the  direct  and  positive  evi- 
dence iDtrodnced  by  appellants,  and  It  points 
as  clearly  and  strongly  to  prove  the  defense 
Interposed  to  the  case  as  It  does  to  establish 
the  relationship  of  father  and  son  between 
Nicholas  Mooney  and  Christopher  Mooney; 
that  is,  the  respondent's  evidence  tends  as 
strongly  to  prove  that  Nicholas  Mooney's 
conduct  towards  and  treatment  of  the  in- 
nocent and  helpless  child  was  as  macb  doe 
to  kindness  on  hU  part  to  It,  and  his  love 
for  bl^  wife.  Its  mother,  and  a  desire  to  cast 
a  mantle  of  charity '  over  her  shame,  and 
thereby  at  the  same  time  shield  "the  skele- 
ton In  the  doset,*'  and  hide  her  dishonor, 
which  he  had  condoned,  and  he  became  par- 
tlceps  crlmlnls  by  mariTliigher,  ftom  public 
■view,  as  It  did  to  establish  his  paternity  by 
such  relationship.  In  dlscosalng  this  qnes- 
tlon,  17  Gyc  p.  817.  Dt  says:  "A  conclusion 
Is  not  anpported  by  circumstantial  evidence 
unless  the  tacts  relied  on  are  of  such  a  na* 
tnre  and  so  related  to  each  other  that  no 
other  conclusion,  can  fairly  or  reasonably 
be  drawn  from  them,  and  this  requirement 
ia  strictly  enforced  where  declstve  direct 
evidence  la  probably  obtabuble,  biit  Is  not 
produced.  A  fortiori,  Uie  circumstances 
must  agree  with  and  support  the  hypothesis 
which  they  are  adduced  to  prove.  A  fact 
cannot  be  established  by  circumstances 
which  are  perfectly  consistent  with  direct, 
uncontradicted,  and  ratlmpeached  testimony 
tbat  the  fact  does  not  exist"  Under  the 
rale  Jnst  quoted,  when  applied  to  this  par- 
ticular class  of  cases,  and  especially  to  the 
case  at  bar,  there  la  no  real  conflict  betweeu 
the  evidence  introduced  by  the  respective 
parties  to  this  action.  Certainly  not  suf- 
ficient dlffer«ice  to  support  the  verdict  and 
judgment  In  this  case.  In  discussing  this 
general  rule  in  the  case  of  Conner  v.  Mis- 
souri Padflc  Railroad  Co.,  181  Mo.  897,  loc. 
cit  411,  81  S.  W.  145, 148,  this  court  well  said: 
"If  there  Is  substantial  evidence  tending  to 
show  ^at  an  accident  occurred  in  any  one 
of  two  or  more  ways,  or  any  other  number 
of  ways,  while  the  burden  rests  upon  the 
plaintiff  to  establish  such  cause  of  the  ac- 
cldent  as  would  render  the  defendant  liable, 
it  by  no  means  presents  a  case  of  mere  con- 
jecture; but  is  a  question  of  fact,  which 
should  be  submitted  and  determined  by  the 
triera  of  the  facts.  We  only  enter  the  field 
of  CDUjectore  In  the  absence  of  proof,  when 


proof  enters,  conjecture  disappears."  The 
doctrine  Just  announced  was  approved  by 
this  court  in  the  case  of  Hlgglns  v.  St.  Louis 
&  Surbnrban  Ifallway  Company,  197  Mr>. 
300,  96  S.  W.  863.  As  previously  stated, 
this  rule  Is  peculiarly  applicable  to  cases  of 
this  character,  and  this  one  in  particular, 
for  the  reason  that  so  much  of  the  evidence 
Introduced  tends  as  strongly  to  prove  a  state 
of  facts  consistent  with  the  fact  that  Nicho- 
las Mooney  was  not  the  father  6f  Christo- 
pher Mooney,  as  It  does  to  establish  the  fact 
that  he  was  his  father. 

Under  that  rule,  the  burden  of  proof  rest- 
ing upon  the  respondent  to  make  out  his 
case  by  a  preponderance  of  the  evidence,  he 
has  clearly  failed  to  do  so,  for  there  was 
nothing  done  or  said  by  Nicholas  Mooney 
inconsistent  with  the  fact  that  the  respond- 
ent was  not  his  son.  This  rule  Is  recog*- 
nlzed  and  upheld  in  the  following  case^: 
Markey  v.  Markey.  108  Mo.  373,  79  N.  W. 
258 ;  Sandford's  Estate,  4  Cal.  12 ;  Llnd  v. 
Burke,  66  Neb.  78B,  77  N.  W.  444;  Pina -v. 
Peck,  31  Cal.  869. 

There  are  several  other  questions  present- 
ed and  discussed  In  briefs  by  counsel  for 
appellants,  but  the  conclusions  before  reached 
render  it  unnecessary  for  us  to  pass  upon 
them.  We  are  therefore  of  the  opinion  tiiat 
upon  the  whole  record  the  respondent  was 
not  entitled  to  a  recovery,  that  the  Judg- 
ment should  be  reversed  and  the  cause  re- 
manded to  the  circuit  court,  with  directions 
to  ascertain  the  interest  of  the  parties,  as 
herein  indicated,  and  to  quiet  the  title  as 
prayed  for  by  defendants  In  tikelr  answer. 
All  eoncor. 


AOORD  V.  BBATT  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  20,  1912.) 

1.  Vendor  and  Pdbchaseb  <|  231*)— Bona 

FiM  Purchaser— Notice. 

grantee  of  a  grantee  In  a  voluntary  par- 
tition is  chargeable  with  notice  of  the  contents 
of  the  partition  deed,  and  of  the  deed  referred 
to  therein  under  which  the  parties  to  the  par* 
tition  claimed  title.j 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  If  487,  613-639:  Dec 
Dig.  J231.«] 

2.  PABTmoN  (i  116*)— AcnoM  FOB  Parti- 
tion—Pabuks  Bound— Pkbsons  Not  in 

Being. 

In  a  partition  by  procedure  in  court,  the 
parties  not  in  being  are  represented  by  those 
who  hold  subject  to  their  interest  and  are 
bound  by  the  decree. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §S  815,  450-463;  Dec  Dig.  {  116.*! 

8.  PARirnON  (I  9*)— VotUHTAET  Pabtijion— 

Conclusiveness. 

A  voluntary  partition  by  life  tenants  or 
tenants  in  tail  is  binding  on  persona  not  in  be- 
ing, where  the  partition  la  fair  and  equal  at 
the  time  It  is  made. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  U  26-32;  Dec.  Dig,  g  9.'] 
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4,  ADvnn  PossBsaioir  (|  96*)  — Trru  bt 

P0B8B88I0IC— EviDEnCB. 

Where  grantees  for  life  with  remainder  to 
their  heirs  were  placed  in  {wsseasion  of  the 
entire  tract  Intended  to  be  conveyed  by  the 
grantor,  who  actually  conTeyed  only  a  part,  and 
they  remained  in  possession  andistnrbed  nntU 
they  made  &  volantary  partition,  which  was 
followed  by  each  grantee  taking  posseBsion  of 
w  particular  tract  assigned  to  him  by  the  par- 
tition, and  the  possession  was  nndistarbed  for 
more  than  the  statutory  period,  title  passed  to 
the  grantees  and  their  respective  heirs  to  the 
entire  tract 

[Bd.  Note. — For  other  cases,  see  Adverse 
Fpisesaion,  Cent  Dig.  H  S88-03ei  Dec.  Dig.  f 

Blair,  O..  dissenting. 

Appeal  from  Circuit  Court,  Saline  County; 
Samuel  Davis,  Judge. 

Action  by  Eva  May  Acord  against  Bvalyn 
Beaty  and  others.  From  a  Judgment  for 
plaintiff,  d^endants  appeaL  Reversed. 

This  la  an  ejectment  brought  In  the  cir- 
cuit court  of  Saline  county,  Ai^ust  18, 19(NS, 
for  an  undivided  fifth  of  about  87%  acres 
of  land.  There  was  Judgment  for  plalntlfl, 
and  defendants  appealed. 

There  Is  no  dispute  about  the  facts,  which 
are  as  follows:  On  July  7,  1871,  Judiah  EL 
Hlgby,  being  the  owner  of  642  acres  of  land 
In  that  county,  executed  a  warr^^  deed 
to  Hannah  Phillips,  George  A.  PhilUpB,  Ells- 
wortb  Phllllpa,  Bvalyn  Phtlllpe  (now  Beaty, 
a  defendant^,  and  Blmore  Phillips  (the  fa- 
ther of  plaintiff).  Said  conv^ance  was  dur- 
ing the  natural  Urea  of  the  grantees,  the 
remainder  to  their  heirs  and  a^gns  forever, 
except  the  Interest  of  the  said  Hannah  Phil- 
lips, at  whose  death  her  fifth  interest  was  to 
be  divided  axaoag  her  cograntees.  By  mis- 
take a  hundred  acres  of  the  land  then  own- 
ed by  Highy  were  omitted  from  the  descrlxh 
tlon.  The  land  actually  described  by  num- 
bers in  the  deed  only  amounted  to  442 
acres.  But  the  deed  called  for  S42  acres, 
and  the  grantees  at  once  went  Into  posses- 
sion undir  that  deed  of  the  whole  S42  acres. 
Oa  March  27, 1879,  the  grantees  In  that  deed 
executed  a  mutual  partition  deed  of  all  the 
land.  That  deed  contained  Uie  following 
redtol:  *That  whereas,  one  Jndlah  B.  BSg- 
bs  by  deed  dated  July  7,  1871«  uid  recorded 
in  Book  18  at  page  6B3,  In  the  ofilce  of  the 
recorder  of  deeds  of  and  for  Saline  ooun^, 
state  of  Missouri,  did  convey  to  the  said  Han- 
nah PhUlips,  George  A.  FhlUlps,  Slmore  Phil- 
ip, Bllaworth  Phillips,  and  Bvalyn  Phillips 
(now  Bvalyn  Beaty)  cwtaln  tracts  of  land  be- 
ing and  lying  In  Saline  county,  Mo.,  and  de- 
scribed as  follows.**'  Here  followed  a  descrl^ 
tlon  of  all  the  land  amounting  to  B42  acres. 
Then,  followed  this  language:  "Which  said 
conveyance  was  to  the  said  grantees  during 
th^  natural  lives  and  to  their  htirs  and  as- 
signs forever  exo^  the  interest  of  said  Han- 
nah  Phillips  at  whose  death  her  one-fifth  in- 
terest is  to  be  divided  between  said  Qeorge  Al- 
len rwillps,  EUsworth  Phillips.  Elmore  PhU- 


lips  and  Bvalyn  Phnupa,  and  their  hdts, 
which  said  deed  Is  here  referred  to  and  made 
a  part  hereof."  In  that  partition  Blmore  Phil- 
lips got  an  undivided  third  of  a  detached 
00-acre  tract  and  also  90  acres.  Thirty  acres 
of  the  90  acres  were  a  part  of  the  land  not 
described  in  the  Hlgby  deed.  The  defeodant 
Evalyn  Beaty  (Phillips)  for  117JJ0  acres 
which  were  described  In  the  Hlgby  deed. 
The  fairness  of  that  partition  la  practically 
conceded,  except  as  to  the  effect  of  the  fact 
that  30  acres  of  the  land  allotted  to  Elmore 
Phillips  were  omitted  from  the  description 
in  the  Hlgby  deed.  That  partition  deed  con- 
tained covenants  of  mutual  warranty.  The 
parties  at  once  took  possession  separately  of 
the  parcels  respectively  allotted  to  them. 
On  May  29,  1882,  E3more  Phillips  conveyed 
the  90  acree  allotted  to  him  to  Henry  G. 
Sparks  by  warranty  deed  for  the  expressed 
consideration  of  $2,^.  Elmore  Phillips 
died  July  18,  1897,  leaving  plaintiff,  his 
child,  as  his  only  Issue.  She  was  bom  Feb- 
ruary 8,  1882,  and  was  married  to  htf  pres- 
ent husband  October  4,  1899. 

In  1904,  plaintiff  recovered  Judgment  In 
ejectment  against  Edward  Staub  and  others 
for  an  undivided  fifth  of  portions  of  the 
Higby  land  which  were  not  allotted  to  her 
father  or  to  Evalyn  Phillips.  On  August  14, 
1906,  plaintiff,  by  warranty  deed  conveyed 
to  Edward  Staub  the  undivided  fifth  of  250 
acres  of  the  Higby  land  induding  the  90 
acres  which  had  been  allotted  to  her  father. 
That  deed  contained  these  words,  *n:t  being 
Intended  herein  to  convey  the  entire  Interest 
of  the  said  Eva  May  Acord  In  and  to  said 
real  estate."  The  answer  prayed  for  a  de- 
cree declaring  that  the  title  to  said  omitted 
hundred  acres  be  declared  to  have  veetei  In 
the  parties  tu  accordance  with  the  Hlgby 
deed. 

Frank  Blgney  and  Bobt  M.  B^olds,  for 
appellants.  Dngglns  &  Dug^ns,  for  tespood- 
ent 

ROT,  0.  (after  stating  the  tacts  as  above). 
[1]  L  When  the  partition  deed  waa  made  in 
1879,  the  parties  had  no  paper  title  to  the 
omitted  hundred  acres.  Ten  years  ha.d  not 
elapsed,  and  they  had  no  title  by  the  stat- 
ute of  limitations.  Thc^  wore  tlw  owners 
of  it  in  equitgr  as  against  the  world,  and  no 
one  was  disputing  their  right  It  was  in- 
tended to  be  included  in  the  deed,  bat  was 
omitted  by  mistake.  The  partition  deed  re- 
cited the  Hlgby  deed  uid  mad«  it  a  Ipart  of 
the  partition  deed.  More  than  that,  the 
partition  deed  stated  that  the  Higby  deed 
conveyed  the  hundred  acres,  and  that  such 
conveyance  was  for  life  and  thra  to  the 
heirs  of  the  grantees,  except  as  to  the  share 
of  Hannah  Philip  ^hk!L  wait  on  her 
death  to  her  cograntees.  When  Elmore 
Phillips  ooaveyed  to  SpaAs  In  1882,  ^larks, 
and  all  claiming  under  him.  were  affected 
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with  noUce  of  the  eontentt  of  fh«  partmon 
deed  and  of  the  Hlfby  deed  and  with  notice 
that  the  Hlgt^  deed  was  Intended  to  convey 
the  omitted  hondzed  acrea.  Bndi  being  the 
ouBo,  the  plaintlfe,  at  the  death  of  her  fa- 
ther. If  she  choee  to  abide  the  partttlim, 
wu  the  abeoliite  owner,  and  entlUed  to  the 
poeeeasbm  of  all  the  land  that  was  allotted 
to  her  father  In  tlu  laxtltlon.  No  one  wonld 
faftTB  bad  any  defenae  to  her  dalm.  Her 
fother  had  only  a  life  estate  therein,  and  he 
oonld  conyey  no  more  than  he  bad.  His 
rlfhts  were  folly  set  out  in  the  partttion 
deed.  Ttans  we  see  that  the  fact  that  the 
hondred  aoea  was  omitted  from  the  HIgby 
deed  cots  not  the  dlghtest  figure  In  the  case. 
It  also  followB  that  the  partition  was  a  fair 
(me  to  all  ooncemed, 

[1]  II.  In  Belnders  Eoppelman.  68  Mo., 
loc  dt  501«  80  Am.  Bcv-  802,  it  was  held 
that  In  a  partition  sntt  the  parties  not  In 
ease  are  represented  by  those  who  hold  sub- 
ject to  their  rights,  and  that  such  persons 
not  in  esse  are  bound  by  the  parties.  That 
case  did  not  base  the  ndlng  on  onr  partlthm 
stotnte;  bat,  on  the  contrary,  the  court  said: 
"Apart  ttwa  any  statute,  the  Gn^lah  courts 
had  no  hesitation  In  decreeing  partition  in 
andk  cases.  In  Wills  t.  Blade,  6  Tea.  Gb. 
498,  It  was  held  by  Lord  Eldon  that:  'It 
was  no  objection  to  a  partition  that  other 
persMiS  may  ctunO  In  ease  and  be  entitled; 
for.  If  so.  In  evcsy  case  where  tbexe  is  a  set- 
tled estate  with  remainder  to  persons  who 
nu^  come  In  esse,  there  never  can  be  a  par- 
tition.' In  Gaakell  v.  QaskeU,  6  Sim.  Ch. 
643,  it  was  held  that  a  tenant  for  life  of  an 
undivided  share  of  an  estate  with  remainder 
to  his  unborn  son  In  tail  may  file  a  bill  for 
partition,  and  a  decree  would  be  binding  on 
the  sons  when  In  esse."  The  case  of  Sparks 
V,  Qay,  185  Mo.,  loc.  dt  408,  84  S,  W,  44, 
dted  and  approved  Relnders  v.  Eoppelman, 
holding  that  a  life  tenant  In  esse  is  a  rep- 
resentative of  the  remainderman  nnbom. 

Fletcher's  Equity  Pleading  &  Practice,  | 
83,  says:  "The  doctrine  grows  out  of  con- 
venience  or  neceralty  In  the  administration  of 
Justice.  Especially  Is  It  applicable  where 
the  persons  not  before  the  court  are  only 
possible  parties,  not  In  esse,  and  where  the 
interests  of  all  parties  In  being  require  a 
decree  which  will  complet^y  and  finally  dis- 
pose of  the  subject-matter  of  the  lltl£»tion. 
Such  possible  parties  cannot,  as  a- matter  of 
course,  be  brought  before  the  court  In  per- 
son; and  it  would  be  highly  Inconvenient 
and  unjust  that  the  rights  of  all  parties  In 
being  should  be  required  to  await  the  pos- 
sible birth  of  new  claimants  until  the  possi- 
bility of  such  birth  has  become  extinct  If 
persons  In  being  are  before  the  court  who 
have  the  same  Interest,  and  are  equally  cer- 
tain to  bring  forward  the  entire  merits  of 
the  question,  and  thus  give  such  Interests 
eftective  protection,  the  dictetes  both  of  con- 
venlemce  and  Justice   require  that  there 


diould  be  a  c«iq;dete  decree."  Story  on  Bq- 
uity  Pleading.  1  144  et  seq..  Is  to  the  same 

effect 

We  may  U»n  accept  It  aa  a  settled  doc- 
trine that^  In  a  partttlan  hr  procedure  In 
court  the  parties  not  to  esse  are  r^jtreaent- 
ed  by  those  who  Jiold  subject  to  their  Inter- 
eat  and  are  bound  by  the  decree. 

But  It  has  been  suggested  that  to  a  volun- 
tary partition  a  life  tenant  or  tenant  to  tall 
or  otiiw  person  holding  subject  to  the  to- 
terest  of  the  parties  not  to  sBse  conld  not 
btod  the  parties  not  to  esse,  and  that  such 
partition  btods  only  the  Interrat  of  the  life 
tenant  or  others  who  are  to  propria  persona 
parties  to  the  partition.  The  English  au- 
thorities are  a  unit  to  favor  of  the  proposi- 
tion that  where  the  life  tenants  make  vol- 
untary partition  which  Is  fair  and  equal  at 
the  time  that  it  Is  made.  It  1b  btoding  on 
the  persona  not  to  esse.  Thomas  v.  Gyles,  2 
Vem.  Gh.  232. 

2  Coke  on  UtUeton,  |  170a,  sayer  "It  is 
held  that  where  parceners  and  tlwlr  hus- 
bands make  partition  of  the  lands  held  to 
parcenary.  If  the  partition  Is  equal  when 
made,  it  cannot  be  avoided  by  the  wives  or 
their  heirs  at  any  time."  The  reason  is 
given  thus:  "For  the  husbands  and  wives 
were  compelled  by  law  to  make  partition, 
and  that  which  they  are  compelled  to  do  to 
this  case  by  law,  they  may  do  by  agreement 
without  process  of  law.  If  the  annual  value 
of  the  land  be  equal  at  the  time  of  the  par- 
tition, and  after  become  nnequal  by  any 
matter  subsequent  as  by  surrounding,  111- 
hnsbandry,  or  such  like,  yet  the  partition  re- 
mains good.  But  If  the  partition  be  made 
by  force  of  the  king's  writ  and  judgment 
thereof  given,  it  stiall  btod  the  feme  coverts 
torever,  albeit  the  parte  be  not  of  equal  an- 
nual value:  because  It  is  made  by  the  sher^ 
Iff  1^  the  oath  of  twelve  mm  by  authority 
of  law;  vol  the  judgment  la  that  partltton 
shall  remain  firm  and  stable  forever  as  hath 
beoi  said."  Same  author  say^  section  173b: 
"A  partition  of  land  to  tail  between  parce- 
ners, if  It  be  equal  at  the  time  of  the  parti- 
tion, shall  hind  the  issues  to  taU  torever, 
albeit  the  one  do  aUen  her  part"  And 
agato  to  aectlon  171a  that  author  atotes: 
"But  If  the  partttkm  made  between  the  bus- 
bands  (perenter  les  barons  [ID  were  thus, 
that  each  part  at  the  time  of  tiie  aUotmokt 
made  was  of  equal  yearly  valne,  then  It 
cannot  afterwards  be  defeated  to  such  cas- 
es." And  to  section  166a  he  says:  "If  co- 
parceners make  partition,  at  full  age  and 
unmarried,  and  of  sane  memory,  of  lands 
to  fee  simple,  it  Is  good  and  firm  forever, 
albeit  the  valn^  be  nnequal;  but  if  it  be 
of  lands  entailed,  or  if  any  of  the  parceners 
be  of  non  sane  memorle,  it  shall  btod  the 
parties  themselves,  but  not  their  Issues  un- 
less it  be  equal;  or  if  any  be  covwt  it  dull 
bind  the  husband,  but  not  the  wife  or  her 
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brira;  or  It  any  be  within  age,  It  shaU  not 
Mud  the  Infttnt," 

Allnat  on  Partition,  p.  81,  8a:ra:  'Tartl- 
tUm  between  parcmen  In  tail,  If  it  be  Calr 
and  equal  at  the  time,  shaU  bind  the  iasne 
in  taU  tonver,  although  the  one  alien  her 
part  Bat  If  the  partition  Jw  oneqnal,  then, 
althoi^b  It  BhaU  conclude  the  tenants  In 
tail  themselves  daring  their  liTOB,  yet  the 
Issue  of  the  parcener  who  has  tiie  lesser 
part  In  value  allotted  to  her,  may  avoid  It 
after  her  death." 

Thus  we  see  that  the  English  courts  hold 
that  the  only  difference  between  a  voluntary 
,  partition  and  one  made  by  a  salt  In  coort  is 
that,  In  order  to  bind  persons  not  in  esse, 
the  voluntary  partition  must  have  been 
equal  at  the  time  It  was  made.  If  It  was 
equal  when  made,  it  is  binding  upon  persons 
not  In  esse.  They  also  recognize  the  doc- 
trine that  the  parties  can  do  by  a  voluntary 
partition  what  the  taw  would  require  them 
to  do  by  a  suit  In  court  Se^  also,  21  Am. 
&  Eng.  Enc.  Law,  p.  1132. 

30  Cyc.  159  states  the  English  doctrine  as 
above  set  out,  and  then  states  that  the 
courts  of  the  United  States,  so  far  as  they 
have  spoken  on  the  subject,  dissent  from  the 
English  decisions.  The  only  American  case 
cited  Is  Bozton  v.  Bowen,  2  Woodb.  &  M. 
365,  Fed.  Cas.  No.  2,260. 

Freeman  on  Cotenancy  &  Partition,  J  416, 
says  that  voluntary  partition  by  tenants  In 
tall  does  not  bind  the  heir  in  taiL  Ttiat  au- 
thor cites  only  Buxton  v.  Bowen,  supra. 

81  Am.  &  Eng.  Enc.  Law,  p.  1131,  says 
that  In  England  a  tenant  In  tall  Is  held  to 
be  bound,  while  In  the  United  States  It  Is 
otherwise,  citing  Buxton  v.  Boweo,  supra, 
and  Buxton  v.  Oxbridge,  10  Mete.  (Mass.) 
87.  It  is  thus  seen  that  the  only  cases  in 
the  United  States  in  support  of  the  doctrine 
that  the  h^  in  tall  Is  not  bound  are  those 
two  Bnxton  Cases.  Those  two  cases  arose 
out  of  the  same  will.  Benjamin  Baxton  de- 
vised one  half  of  his  land  and  personalty  to 
his  son  James  In  fee,  and  the  other  half  to 
his  son  John  in  tall.  John  and  James  exe- 
cuted ft  mutual  partition  deed  dividing  the 
land  betwerai  themselves.  After  the  parti- 
tion, John  conv^ed  the  land  allotted  to  him 
in  fee  to  a  third  party.  Afi^  John's  death, 
his  son  brought  suit  against  the  party  hold- 
ing under  the  deed  made  by  bis  father,  for 
an  undivided  half  of  the  land  allotted  to 
John.  That  case  was  known  as  Buxton  v. 
Bowen,  sv^ra,  and  was  decided  by  the  Unit- 
ed Statu  CHrcnit  Court  of  the  First  circuit 

There  are  two  reasons  why  that  case 
should  not  be  regarded  as  anthoxlty  on  the 
Question  here  nnder  condderation.  The  first 
is  that  it  Involved  only  land  allotted  to  the 
father  of  the  plaintiff.  Under  the  doctrine 
of  the  En^itfi  court  holding  that  a  partition 
bound  the  heir  in  tail,  the  plaintltC  in  that 
case  would  have  been  entitled  to  the  whole 


of  0ie  land  sned  for,  and  certainly  be  would 
be  entlUed  to  the  half  whicta  he  sued  for. 
It  seems  to  ns  that  the  dlscuskm  of  the 
question  aa  to  whether  that  partition  wss 
binding  on  the  heir  in  tail  was  entirely  eat* 
side  of  the  Issnes  in  that  case. 

In  the  second  plaee,  the  oonrt  based  its 
ruling  almost  entirely  on  the  fact  that 
James  and  John,  when  they  made  a  parti- 
tion^ did  not  hold  by  equal  rights,  one  own- 
ed in  fee  slm^e  and  the  other  in  tee  tall, 
and  the  case  was  made  to  torn  on  that  dls> 
tinctlon.  The  court  did  not  dlscosa  the  au- 
thorities on  the  question  here  involved.  The 
case  of  Baxton  t,  Uidiridge  was  also  fw^  a 
part  of  the  land  allotted  to  John,  the  father 
of  plaintiff.  That  case  does  dte  Coke  oo 
Littleton,  IS  170a.  173b. 

[3]  It  will  be  found,  by  a  comparison  of 
the  quotations  from  Coke  on  Littleton  here- 
tofore made,  that  th^  do  not  support  the 
holding  in  the  Buxton  Case,  but  are  diamet- 
rically the  opposite.  We  conclude  that  the 
English  doctrine  is  right,  and  hold  that  the 
volnntary  partition,  having  been  fair  and 
equal  when  made,  Is  binding  on  the  plaintiff 
herein,  who  was  not  In  esse  at  the  time  of 
the  partition. 

Freeman  on  Cot  &  Part  (2d  Ed.)  |  482, 
says:  "But  in  order  to  bind  the  interests  of 
persons  not  In  esse  the  proceedings  must 
be  adapted  to  tbat  purpose.  If  no  mention 
Is  made  of  such  interests,  and  the  pleadings 
and  judgment  are  founded  upon  the  theory 
that  the  persons  In  being  before  the  court 
are  the  only  persons  having  any  estates  or 
interests  in  the  property,  then  no  Interests 
are  affected  except  those  vested  In  the  par- 
ties before  the  conrt  Whenever  It  is  sought 
to  bind  the  Interests  of  persons  not  then  in 
being,  the  judgment  must  be  one  which  'pro- 
vides for  and  protects  such  interests  by  sub- 
stituting the  fund  derived  from  the  sale 
of  this  land  in  place  of  the  land,  and  pre- 
serving it  to  the  extent  necessary  to  satisfy 
such  Interests  as  they  arise.* " 

In  this  particular  deed  the  rights  of  the 
parties  not  in  esse  were  recited  in  the  deed, 
and  their  rights  were  preserved,  tiie  corpus 
of  the  property  iMlng  also  preserved,  so  that 
it  was  impossible  for  the  plaintiff  to  be  in- 
jured by  the  partition. 

[4]  The  claim  Is  made  tiiat  because  El- 
more Phillips,  the  plaintiff's  fatiio-,  got 
more  than  his  proportion  of  the  hundred 
acres,  the  description  of  which  was  omitted 
from  the  Higt^  deed,  tba  partition  as  to 
this  plaintiff  should  not  be  held  blndbofr  It 
is  said  that  the  omission  of  the  descrlptiffli 
of  that  hundred  acres  from  the  deed  zendtts 
the  title  thereto  bad.  In  answer  to  that 
we  say  that  every  &ct  neceBsary  to  make 
the  Utie  good  by  adverse  possession  an>ears 
in  the  record. 

At  the  date  of  the  Hlgby  deed  the  grantor 
therein  was  sni  Joris,  and  placed  the  grantees 
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In  that  deed  In  possession  of  the  whole  020 
acres,  and  adverse  possession  therenuder  has 
been  held  ever  since.  Legal  title  by  adverse 
possession  ripened  In  July,  1881,  24  years 
before  this  suit  was  begun. 

In  Scanneli  t.  Soda  Fount  Co.,  161  Mo. 
606,  loc.  dt  618,  61  S.  W.  891,  It  was  held 
that  a  title  acquired  by  adverse  possession 
under  onr  statute  is  In  every  respect  as 
good  for  purposes  of  attack  or  defense  as  a 
title  by  deeds  running  back  to  the  govern- 
ment. That  was  a  suit  by  the  vendor  to 
compel  specific  performance  of  a  contract 
for  the  sale  of  real  estate.  The  contract 
provided  In  effect  that  It  should  not  be  bind- 
ing "If  any  defect  should  be  found  In  the 
Utle."  The  court  said  (161  Mo.,  loc.  cit 
619,  61  S.  W.  892):  "A  court  of  equity  would 
not  force  upon  a  defendant  a  title  in  which 
there  was  any  real  defect,  but  It  will  not 
hesitate  to  require  him  to  stand  up  to  his 
contract  when  the  title  offered  blm  Is  good 
beyond  all  reasonable  apprehension." 

In  Greffet  v.  Wlllman,  114  Mo.,  loc.  dt 
121,  21  S.  W.  462,  for  specific  performance, 
the  court,  speaking  of  a  title  by  adverse 
possession  against  the  heirs  of  a  deceased 
party,  said:  "He  has  now  been  dead  about 
40  years,  and  no  such  relative  has  turned 
up.  The  plalntier  has  been  In  possession  of 
the  premises  for  more  than  15  years,  and  we 
do  not  think  the  defendant  has  the  slightest 
ground  to  apprehend  any  annoyance  from 
any  person  claiming  title  to  any  Interest  In 
the  land  through  relatives  of  Henry  McEee, 
deceased." 

In  addition  to  what  Is  said  above,  It  Is 
said  in  30  Cyc.  167,  UHat.  where  by  statute 
or  otherwise  a  warranty  Is  implied  In  par- 
tition. It  Is  not  broken  until  eviction,  and 
Freeman  on  Cotenancy  &  Partition,  i  533, 
holds  the  same.  No  one  holding  under  the 
partition  deed  in  this  case  has  ever  been 
evicted  under  a  dalm  adverse  to  that  title, 
and  no  such  claim  has  ever  been  made. 

The  plalntUf  seems  to  have  labored  under 
a  mistake  as  to  her  rights  In  the  lands  al- 
lotted to  her  father;  but  that  is  her  misfor- 
tune, and  these  appellants  canuot  be  made 
to  suffer  therefor.  She  could  have  recover- 
ed all  the  land  allotted  to  her  father.  The 
defendant  Bvalyn  Beaty  could  not  recover 
any  of  It,  for  she  had  parted  with  all  her 
right  to  It  In  the  partition  deed.  We  do  not 
think  it  should  be  overlooked  that.  In  the 
deed  made  by  plaintiff  to  Staub,  she  not 
only  conveyed  an  undivided  fifth  of  the  land, 
bat  stated  In  the  deed  that  it  was  Intended 
to  convey  all  her  Interest  In  the  land.  That 
certainly  meant  that,  If  she  had  more  than 
a  fifth,  it  should  pass  by  the  ctoed.  It  could 
not  have  been  meant  for  any  purpose  except 
to  pass  whatever  Interest  she  got  by  the 
partiticaL  If  anybody  Is  to  suffer  for  her 
failure  to  insist  i4>on  her  full  and  abaolnte 
right  to  all  the  property  allotted  to  her 


father,  she  must  bear  the  loss  and  cannot 
shift  that  loss  onto  these  defendants. 
The  Judgment  is  reversed. 

BLAIR,  C  dissents. 

PER  CUHIAM.  The  foregoing  opinion  is 
adopted  as  the  opinion  of  the  court  AU 
concnr. 


ALLEN  V.  MORRI3  et  aL 
(Supreme  Conrl  of  Bliasonrl,  Division  No.  1. 
Jane  29,  1912.) 

1.  BviDENCB  (I  273*)— Declabationb— Statb- 
mbnts  of  pkrson  in  possbssioh  or  bsal 
Estate. 

Declarationa,  made  while  in  possession  of 
real  estate,  which  characterized  declarant's  pos- 
sessioo,  are  admissible  in  evidence  against  him 
in  an  action  to  recover  the  property  from  blm. 

[Ed.  Note.~For  other  cases,  see  Evidence* 
Cent  Dig.  SS  1108-1120;  Dec  Dig.  |  273.*] 

2.  Tenanct  in  Common  (§S  18,  16*}— Possis- 
8I0N— Advebse  Possession. 

The  possession  by  one  tenant  in  common 
is  presumptively  the  possession  of  all,  but  the 
possession  may  be  adverse  where  the  possessor 
repudiates  the  rights  of  cotenants  and  shows  an. 
intention  to  hold  adversely  as  to  them,  though 
it  is  not  necessary  that  such  acts  shall  oe 
brought  to  the  notice  of  the  cotenants. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  H  28,  29,  42-62;  Decw 
Dig.  SS  13.  15.*1 

3.  Tenanct  in  Common  (|  16*>— Possessioh 

— Adverse  Possession. 

The  children  of  a  decedent  by  a  second 
wife  were  in  possession  of  land,  the  legal  title 
to  which  stood  in  his  name,  on  the  theoiy  that 
their  mother  had  furnished  the  funds  for  the 
purchase  of  the  property.  For  about  40  years 
such  children  were  In  the  undisturbed  posses- 
don,  making  improvements  and  paying  taxes, 
and  during  that  time  no  child  of  the  first  wife 
claimed  an  interest  in  the  land.  Stld,  that  the 
children  by  the  second  wife  acquired  a  title  by 
adverse  possession  as  against  the  children 
the  first  wife,  though  on  the  death  of  tbe  de> 
ceased  owner  all  the  children  became  tenants  in 
common. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent  Dig.  H  42-02;  Dec  Dig.  | 
16.*] 

Appeal  from  Circuit  Court,  Bates  County; 
C.  A.  Denton,  Judge. 

Action  by  Frank  Alien  against  Alyln  P. 
Morris  and  others.  From  a  judgment  for 
plaintiff,  defendant  named  appeals.  Affirmed. 

S.  W.  Do(dey,  for  appellant  Silvers  A 
Silvers^  for  respondent 

GRAVES,  P.  J.  Action  to  quiet  title  to 
80  acra  of  land  in  Bates  county.  In  the  pe- 
tition It  is  charged  that  the  land  was  enter- 
ed by  one  John  Morris  In  1845;  that  said 
John  Morris,  who  we  wUI  herrafter  desig- 
nate as  John  Morris,  Sr.,  died  In  1847  or 
1848,  leaving  a  widow  and  two  sets  of  chil- 
dren. One  set  of  these  dilldren  were  by  the 
first  wife  of  John  Morris,  Sr.,  and  the  other 
by  his  second  wife  and  widow.   The  defend- 
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ants  In  tlie  mlt  an  the  first  set  of  ebUdren 
and  tbeir  descendants  vHwe  Qusr  lisd  dtod. 
The  defendants  abo  tncliule  bnsbands  of 
'some  of  the  married  girls.  The  widow  or 
second  wife  died  In  1868.  Flalndfl  daimed 
title  tlinnu^  tbe  cbUdrai  of  the  second  wU^ 
alleglns  that  the  land  was  parchased  with 
the  money  of  the  second  wife,  and  alleging 
farther  that  he  and  his  grantors  had  been 
In  the  adverse  posseeslcMi  of  the  land  tar 
more  than  60  years,  and  had  during  all  that 
time  paid  the  taxes  thereon.  The  petition 
further  charged  that  the  records  of  the  coun- 
ty failed  to  dlsdose  any  conT^jrance  of  the 
land  by  the  deftedants,  or  the  first  set  of 
children.  Service  was  had  by  pnbllcatlon, 
and  in  due  eonrae  of  time  a  defanit  Jndg- 
ment  for  plaintiff  was  entered.  In  due  time 
fme  of  the  defendants,  Alvln  P.  Uorris,  moT- 
ed  to  set  aside  the  jndgmoit  by  defatdt,  and 
the  Judgment  as  to  him  was  set  aside. 
Thereupon  the  said  Alvln  P.  Morris  filed  bis 
answer,  and  the  plaintiff  his  r^j,  and  up- 
on the  issues  thus  tendered  a  trial  was  had, 
and  judgmoit  was  aj^In  entered  for  the 
plaintiff.  It  should  be  noted  that  after  the 
default  judgmoit,  and  before  its  vacation  as 
above  Indicated,  the  plalntUt  conv^ed  one 
40  acres  of  the  land  to  Frank  T^Ier,  and  the 
remainder  thereof  to  Serena  Honis.  This 
fact  appearing  at  tlw  trial,  the  last  decree 
was  entered  to  accord  with  audi  fact 

From  this  adverse  decree  Alvln  P.  Morris 
has  appealed,  but  the  oUier  defendanti  have 
abided  the  Judgment  the  court  Points 
made  will  be  noted  In  course  of  o^nlon. 

t1]  1.  During  the  course  of  the  trial  many 
objections  were  made  as  to  the  admission  of 
evldmce  which  do  not  seon  to  be  pressed  in 
the  Inlef  bere^ although  thsyare  madepolnts 
under  the  proper  assignment  of  errors. 
These  objections  were  to  tlie  admission  of 
the  evidence  of  certain  witnesses  who  testi- 
fied as  to  what  Oerena  and  John  Morris,  Jr^ 
said  about  bow  they  beld  this  80  acres  of 
land.  The  statements  proven  wore  state- 
ments made  whilst  Gtfena  and  John  were  in 
the  actual  possession  of  the  lands.  This  evi- 
dence was  proper.    Such  statements  made 

£y  <me  In  possession  are  denominated  by  the 
iw  as  v^bal  acts  tendli«  to  characterise 
the  possession.  The  role  in  this  state  is 
thus  tersely  put  in  Dunlap  v.  OrifflOi,  146 
Mo.,  loc.  dt  294,  47  8.  W.  920:  "As  to  the 
admission  and  exduslon  of  evidence,  tlie 
court  correctly  ruled  that  Henry  Griffith's 
declarations  were  Inadmissible  because  he 
was  not  in  possession  of  the  land  when  the 
proposed  declarations  were  made,  and  the 
statements  of  Daniel  Orlfflth  asserting  title 
while  in  possesion  were  admissible  as  vsr. 
bal  acts  tending  to  diaraeterlse  bis  posses, 
slon.  Bnrgert  v.  Borchert,  fiO  Mo.  80;  Bail- 
road  V.  Clark,  68  Mo.  371 ;  Lonmon  v.  Hart 
sook,  80  Mo.  13;  Miss.  Go.  v.  Towds,  101 
Mo.  225  [14  S.  W.  282]." 

We  can  add  notbtng  to  tlie  dlscnsslon  of 
the  point  as  fonnd  in  the  cases  dted  abovs. 


In  the  case  at  bar  the  trial  eoort  pnparlr 
adiulttad  this  evidsDce. 

tt]  2.  The  emz  of  this  case  lies  in  tlw 
character  of  the  evidence  tending  to  sbow 
an  adverse  holding  of  tills  land  bar  tbs  diU- 
dren  of  the  second  wtts*  as  against  the  dill- 
dzen  of  the  first  wife.  When  tbs  fatber  died 
in  1848,  these  dilldrea  were  small.  CerAia. 
the  daugbtw,  was  not  over  four  or  five 
years  old.  In  1862  the  appellant  left  for 
Oregon,  whne  be  has  since  been.  Tbe  tbO- 
drea  of  tiie  seend  wife  wwe  not  of  sndi 
•age  as  to  Intelltgaitly  undwstand.  business 
aflbira.  Oema,  or  Swena,  as  it  is  smne- 
tlmes  nut  in  tlw  record,  was  but  tight 
nine  years  dd  ^en  anpdlant  left  ud  tbe 
bay*  JiAn,  a  littie  older.  Thdr  mother  died 
In  1868.  As  a  legal  proposition,  the  legal  ti- 
tle to  the  land,  being  In  tlie  name  of  tbe 
fhtba,  passed  upcm  his  diath  to  aU  Us  dill- 
dren,  and  upon  the  face  of  the  record  tbey 
became  tenants  In  comnum. 

Bnt  there  can  be  adverse  possession  as  l»e- 
tween  twants  In  conuncn.  It  Is  troe  tlmt 
presunairtively  the  possession  ot  one  is  tHe 
possession  of  all,  but  possession  <tf  a  diffiec- 
ent  characttt  may  be  shown.  The  only  ques- 
tion is  tbe  character  and  vumtom  of  proof. 
Upon  the  gaieral  rule  In  the  recent  case 
of  Mi(^  T.  Leader,  28S  Mo.  48,  138  a  W., 
loc.  dt  22,  we  said:  "The  gowral  rule  is 
that  the  possession  of  one  Joint  toiant  is  the 
possession  of  all.  This  rule  bu  its  eaaep- 
tlons.  Although  the  deed  may  in  law  create 
a  Joint  tenancy,  yet  If  one  of  the  Joint  ten- 
ants Is  In  actual  possession,  dalrolng  the  ti- 
tle as  against  cotenants  and  the  wodd.  Uie 
statnte  of  limitations  will  inure  to  the  boie- 
fit  of  such  claimant  Warfidd  ▼.  Unddl,  38 
Mo.  661, 90  Am.  Dec;  443;  Dunlap)  t.  OrUBOi, 
146  Mo.  288.  47  a  W.  917;  Whitaksr 
Wbltaker,  157  Bio.  842,  68  S.  W.  6;  Hen- 
dricks V.  MnsgrovSb  183  Mo.  300,  81  &  W. 
1^5."  And  as  to  the  character  of  the  ^oof 
in  Oie  same  case  we  turtha  said:  "Ot 
course  the  testimony  as  to  tbe  adverse  pos- 
session of  one  ootenant  as  against  his  fel- 
lows must  be  clear  and  pointed.  In  tbe  case 
at  bar,  there  are  many  facts  In  evldenoe 
strongly  tending  to  show  that  MiarBbaD 
daimed  the  absolute  ownership  of  this  house 
and  small  tract  of  land.  In  fact  It  ^ipsan 
that  only  recently  has  a  contrary  dalm  been 
mada  The  court  ms  authorised  to  find  fin- 
respondent  upon  this  theory  of  the  case 
alone,  and,  having  so  found,  we  wOl  not  dis- 
turb the  Judgment**  What  was  said  In 
NIckey  Oase  may  wdl  be  said  ben. 

[9]  There  are  many  drcumstsnoss  in  Oils 
case  lending  credence  to  the  theory  thnt  Oe- 
rena and  Jdtm  Morris,  Jr.,  were  rt«^in^*^y 
the  whole  title  to  this  land.  It  appears  ttiat 
they  were  impressed  with  tbe  Idea  tbat  their 
mother  bought  the  land  with  funds  of  her 
own.  When,  by  the  ravages  of  war,  ^ 
buildings  and  lnq;>rovan&its  Ouoderate  as 
th^  werd  we  swept  away,  tb^  caused 
them  to  be  r^^ced.   From  Uie  deatb  of 
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41ielr  motbw  In  1863,  they  paid  the  taxes. 
Not  a  child  of  the  first  wiie  ever  claimed  an 
interest  In  this  land,  bo  far  aa  the  record 
goes,  except  this  appellant,  and  the  charac- 
ter of  hia  clalmfl  we  discuss  later.  Under 
the  proof,  for  years  the  two  cblldrrai  left  of 
the  second  wife  claimed  the  land  aa  their 
own.  Improved  It  as  their  own,  uaed  the 
rents  and  profits  as  their  own,  and  paid  the 
taxes  thereon  as  their  own.  It  is  true  many 
of  these  things  are  referable  to  the  acts  of 
cotenants.  but  all  of  them  are  not  so  ref- 
erable^ The  fencing  and  building  of  houses 
are  not  so  referable.  Neither  Is  the  claim 
of  ownership  to  be  so  referred.  In  addition 
to  the  claim  of  ownership  dating  back  far 
beyond  the  statutory  period,  we  find  later, 
but  six  to  aeven  years  prior  to  this  suit,  that 
they  sold  and  incumbered  the  lands,  always 
expressing  in  the  conveyances  that  each  one 
was  conveying  an  undivided  one-half  Interest 
In  the  tract  of  80  acres.  It  Is  true  that 
these  record  evidences  of  their  adverse  claim 
do  not  go  back  the  required  number  of 
years,  but  they  do  emphasize  the  verbal  acts 
of  adverse  possession  occurring  for  many 
years  prior  to  the  deeds  and  mortgagee. 
Whilst  the  acts  (whether  verbal  or  other- 
wise) to  show  an  adverse  claim  must  be  acts 
clearly  repudiating  and  denying  the  rights 
of  the  cotenant,  and  must  be  such  as  will 
show  a  clear  intention  to  hold  adversely  as 
to  the  other  cotenants,  "yet  it  is  not  essen- 
tial, however,  that  it  be  shown  tliat  such 
acts  were  brought  to  the  notice  of  the  co- 
tenant."  Hendricks  v.  Musgrove,  183  Mo., 
loc.  dt  809,  81  S.  W.  1268,  and  cases  cited 
therein.  If  such  acta  are  such  as  to  dem- 
onstrate to  the  immediate  and  surrounding 
neighbors  an  adverse  claim,  the  cotenant 
must  take  notice  thereof.  In  other  words, 
his  knowledge  mast  be  the  general  knowl- 
edge of  the  nelghborbood  wherein  the  land 
Is  situated. 

For  practically  40  years  Cerena  and  John 
Morris,  Jr.,  claimed  the  land.  During  all  this 
time  they  appropriated  the  rents  and  profits. 
During  the  same  time  they  Improved  It  and 
fc^  np  the  improvements,  and  later  con- 
veyed it  as  their  own.  Their  whole  conduct 
toward  It  was  Inconsistent  with  the  recogni- 
tion of  the  claims  of  any  other  parties  to 
an  Interest  therein. 

Another  significant  fact  In  this  record  la 
that,  of  all  the  children  bom  of  the  first 
wife,  this  appellant  is  the  only  one  who  ever 
asserted  a  claim.  This  fact  would  indicate 
that  they*  like  the  chlldroi  of  the  second 
wife,  were  impressed  with  the  Idea  that  the 
lands  were  pnrchased  with  the  funds  of  the 
aeoond  wife,  and  abandoned  all  dalm  there- 
to. Appellant  claims  that  be  had  an  under- 
standing with  Cerena  and  John  that  they 
were  to  use  the  land  and  pay  the  taxes.  He 
testified  by  deposition,  and  expresses  many 


conclusions.  Jnst  when  such  an  understand- 
ing was  had  does  not  appear.  How  It  was 
had  does  not  appear.  It  could  not  have 
been  before  he  left  this  country  In  1852  for 
two  reasons.  First,  these  children  were  then 
only  young,  and,  secondly,  the  widow  was 
then  In  possession  and  remained  in  posses- 
sion until  her  death  in  1863.  He  does  not 
dalm  to  have  made  it  by  correspondence, 
and  yet  this  is  the  only  way  in  which  it 
could  have  been  made,  for  the  record  does 
not  disclose  his  presence  in  Missouri  but 
once  since  his  departure  in  1862,  and  that 
was  about  eight  years  before  the  trial  in  the 
lower  court  At  that  time  he  visited  his 
half-brother  and  sister,  but  does  not  claim 
In  bis  deposition  to  have  ever  mentioned 
the  farm  to  them.  They  say  that  he  did  not 
mention  It.  He  does  not  claim  to  have  then 
made  any  arrangement  as  to  the  payment  of 
taxes,  BO  that,  if  he  ever  had  such  an  ar- 
rangement, it  must  have  been  by  letter,  yet 
be  makes  no  such  claim  and  no  snch  proof 
in  the  deposition.  Ella  deposition  in  many 
respects  is  valueless  because  of  mere  con- 
clusions stated.  He  does  claim  however  to 
have  gotten  a  letter  from  Cerena  Morris 
some  eight  years  before  the  suit.  In  which  he 
says  she  asked  him  wliat  be  would  take  for 
his  lioterest  in  the  land.  The  loss  of  this 
letter  Is  shown,  and  one  of  his  daughters  tes- 
tifies in  a  way  to  the  contents,  as  did  appel- 
lant. Cerena  Morris  denies  ever  writing 
Bucb  a  letter,  and  upon  this  disputed  point 
we  are  impressed,  as  was  the  trial  court, 
L  e^,  tiiat  no  sodi  letter  was  written. 

It  strikes  ns  as  peculiarly  strange  that 
Cerena  Morris  for  long  years  would  openly 
claim  this  land  as  her  own,  as  the  record 
shows,  and  then  write  a  letter  such  as  claim* 
ed.  It  also  appears  strange  to  ns  that,  if  ap- 
pellant knew  or  thought  he  had  an  inter- 
est in  this  land,  he  would  await  the  ripe  old 
age  of  82  or  better  to  assert  it  His  long 
silence  Is  against  him.  For  more  than  30 
years  he  pays  no  taxes,  and  furnishes  no 
excuse  therefor,  except  as  above  discussed. 

Upon  the  whole  record,  we  are  satisfied 
with  the  decree  nisi.  To  our  minds  It  meas- 
ured out  the  full  equities  of  the  case.  Iiet 
it  be  affirmed.  All  ooncu. 


STATU  ex  id.  WELCH  et  aL  T.  MORRISON 

et  al. 

(Snprans  Court  of  HissoDri,  Dlvldon  Na  2. 
June  20.  1912.) 

1.  EZBCDTOBB  AKD  AD»»UTBAT0BS  ^  S28*) 

—Indebtedness  to  Estatk— I^bilxtt  or 

BONDSMBN. 

Where  executors  were  solvent  when  tbej 
took  charge,  titcreafter  their  debts  to  the  es> 
tate  were  anets  in  thdr  hands  as  provided  by 
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BeT.  St  1900,  1 108,  for  which  Oielr  bondsmen 
were  liable  on  their  Joint  bond. 

[Ed.  Note.— For  other  cases,  see  Ezecatora 
and  AdmfnistratorB,  Cent  Dig.  H  2875-2894; 
Dec.  Dig.  §  528.'] 

2.  EXECUTOBS  AND  AdMINIRTBATOBS  (S  537*) 
— ADMINI8TBAT0B  DB  BONIS  NoN— ACTION 
on  Boira  07  PBKDKCK880H. 

An  administrator  de  botdB  non  may  soe  on 
the  bond  of  his  predecessor  for  assets  in  his 
hands  for  which  he  has  failed  to  account. 

[Kd.  Kote.— For  other  cases,  see  Executors 
and  Administrator,  Cent  Dig.  H  2484-2581; 
Dec.  Dig.  i  537.*] 

3.  ezecutoss  and  administrators  (i  537*)— 
Administbatok  De  Bonis  Non— Action  on 
Bond  of  Pbbdkcessob— Setti.eicbnt. 

An  administrator  de  bonis  non  may  •sne 
on  the  bond  of  his  predecessor,  either  by  action 
in  the  circuit  court  or  by  Bummaty  proceed- 
ings in  the  probate  coart,  without  reference  to 
whether  his  displaced  predecessor  has  made  a 
settlement  ihomng  a  balance  in  his  hands. 

[EA.  Note.— For  other  eases,  see  Ezeentors 
and  Administrators,  Cent  Dig.  H  2484-2581; 
Dec.  Dig.  I  537.  •! 

4.  EXKCUTOBS  AND  ADHINISTBATOBS  ^26*>— 

Bonds  —  ExsrunoN  —  SiaNATUita  Befobb 

Fbobatb  Judqe. 

Rev.  St.  1909,  S  29,  providing  that  an  ex- 
ecutor's bond  afaall  be  siftned  in  the  presence 
of  the  court,  judge,  or  clerk,  or  acknowledged 
before  some  officer,  etc.,  though  mandatory  in 
form,  is  directory  in  fact,  and  hence,  after  an 
executor  has  mismanaged  an  estate,  it  was  no 
defense  to  bis  bondsmen  that  the  bond  wu  not 
in  fact  eucnted  before  the  probata  judge. 

[Ed.  Note.— For  otiier  eases,  see  Bzecntors 
and  Administrators,  Gent  Dig.  U  144^170; 
Dec  Dig.  S  26.*] 

6.  DzBCtrroBB  and  AnwiNisnATOBs  <|  537*) 
— AonoN  ON  Bond— Limitations. 

An  action  on  a  bond  of  executors,  brought 
by  an  administrator  de  bonis  non,  is  subject  to 
the  limitation  of  seven  years  specially  prescrib- 
ed for  such  eases  by  Ber.  St  1009,  f  03,  and 
not  to  the  two-year  limitation  prescribed  by 
section  191  for  the  presentation  of  demanda 
against  en  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SI  2484-2581; 
Dec.  Dig.  {  637.*] 

6.  EXECUTOBS  AND  ADMINISIRATOBS  (|  537*)— 

Action  on  Bond— Accrual. 

A  right  of  action  on  the  bond  of  former 
executors  in  favor  of  an  administrator  de  bonif 
non  accrued  on  the  revocation  of  the  prior  ex- 
ecutors' letters. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminiatratora.  Cent  Dig.  il  2484-2581: 
Dee.  Dig.  {  637.*] 

7.  EXBCCTTORS  AND  ADVINISTBATORS  ^  537*) 

— Aduinistbatob'b  Bond— Defenses. 

In  an  action  on  the  bond  of  executora,  an 
aveiment  that  the  name  of  a  surety  was  signed 
after  that  of  defendant  without  hia  knowledge, 
and  that  the  same  was  forged,  was  inaufficient, 
in  the  absence  of  an  allegation  that  such  name 
was  signed  after  the  delivery  of  the  bond,  since 
without  such  allegation  the  averment  did  not 
negative  the  presumption  that  the  principals 
had  implied  authority  to  secure  other  sureties 
before  delivery. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  ||  2484-2581: 
Dec.  Dig.  I  537.*] 


8.  ExEctrroBs  and  ADMXimnuTOSS  (|  53T*> 
—  Bonds  —  DEnnsBS — Suwsei'a    Nahb  — 

ForoebT. 

In  an  action  on  the  bond  of  executors,  a 
defense  that  the  name  of  a  sure^,  whose  name 
was  subseQuently  signed  to  the  bond  was  a 
forgery,  was  insufficient  in  the  absence  of  an 
averment  that,  when  defendant  signed  he  did 
so  on  agreement  or  on  anticipation  that  the 
Bobsequent  surety  was  to  sign,  or  that  the  ap- 
provii^  officer  was  aware  of  the  forgery. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  2484-2581: 
Dec.  Dig.  I  637.*] 

9.  Executors  and  ADiONXSTBATOBa  {|  537*) 
—Bonds— In  D'EBTEDNBas  >o  Estatk— Iksol* 
VENCT— Evidence. 

Id  an  action  on  the  bond  <ii  executors  to 
recover  assets  nnaccouated  for,  evidence  that 
the  executors  were  insolvent  two  and  one-lialf 
years  and  more  after  they  took  charge  of  the 
estate  was  Inadmissible  to  raise  the  presomp- 
tion  that  they  were  insolvent  when  Okej  tOQk 
charge  in  order  to  prevent  their  indebtedness 
to  teatator  from  constituting  asaets  of  the  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig:  |i  3484-2081: 
Dec.  Dig.  f  537.*] 

10.  ESCKUTOBS  AND .  ADMrnUOKATOBB  Q  S37*) 

—Devastavit— IwraBECT. 

In  an  action  by  an  administrator  de  bonis 
non  on  the  bond  of  executors  for  a  devastarit, 
plaintiff  was  entitled  to  recover  interest 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fl  2484-2581; 
Dec  Dig.  §  537.*] 

11.  Tbial  (I  333*)  —  Tbbdiot  —  Bzckssivx- 

NBSfl. 

A  verdict  for  a  snm  In  excess  itf  the 

amount  claimed  is  excessive. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent. 
Dig.  II  784,  786;  Dec.  Dig.  f  333.*] 

12.  Frj^ADiNO  (i  106*)— Plea— Othkb  Actios 
Pending. 

In  an  action  on  the  bond  of  executors,  a 
plea  of  other  action  pending  which  did  not  aver 
when  such  action  had  been  commenced,  or  that 
it  was  between  the  same  parties,  but  showio'i 
that  it  was  not  a  suit  on  the  bond  sued  on  in 
the  present  action,  or  that  any  of  the  parties 
to  that  action  except  the  administrattw  were 
partiea  to  the  pending  suit,  was  inauffident. 

[Ed.  Note. — For  other  cases,  see  PIeadios> 
Cent  Dig.  11  219-22T;  Dec  Dig.  |  lOe.*] 

13.  Trial  (|  262*)— Instbcctions  — Assched 

Facts. 

Where  an  instruction  purported  to  cover 
the  case  and  authorize  a  veimct  on  recited 
facts,  but  assumed  the  existence  of  the  princi- 
pal fact  pleaded,  and  authorized  the  jury  to 
return  a  verdict  without  finding  such  fact,  aod 
the  assumption  under  the  evidence  was  im- 
proper, the  instruction  was  erroneoin. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  Si  505,  596-612;  Dec.  Dig.  |  252.*] 

14.  Tbial  .  (S  251*)— Instbuctions— Appuca- 
BiLiTT  to  Pleading  and  Evidbncb. 

Where  plaintifT  as  admitdstrator  de  bonis 
non  sued  on  the  bond  of  former  executors  to 
recover  the  liability  of  one  of  them  to  decedent 
or  to  his  estate,  and  did  not  claim  to  recover 
certain  land  or  Its  proceeds,  which  land  one  of 
the  executors  had  agreed  to  buy  in  at  a  sale  for 
the  protection  (tf  testator's  interest  but  wfaiA 
he  failed  to  do,  an  instruction  antfaorixinc  a 
recovery  on  tiie  theory  of  a  constmctlve  tmst 
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was  erroneons  a»  not  being  consistent  with  the 
pleadingB  and  evidence. 

{Ed.  Note.— For  other  cues,  see  Trial,  Gent. 
ZHis.  II  SBJ-SOG;  Dec.  Die.  |  26L*] 

IS.  TUA£  ^  101*)  —  iNSnUOTJONa— ASSUMBD 

Pacts. 

In  an  action  on  a  bond  of  executors,  it 
was  claimed  that  the  name  of  R,  one  of  the 
alleeed  sureties,  had  been  forged.  The  court 
chai^  that,  before  the  ezecntors  could  a»- 
oume  their  duties,  they  must  execute  and  de- 
liver a  bond  with  not  less  than  two  solvent 
sureties  for  the  faithful  discharge  of  their  duties, 
which  mult  be  executed  in  the  probate  court 
wlUle  in  session,  or  before  the  judge  or  clerk 
thereof,  or  some  officer  authorized  to  take  ac- 
knowledgments of  deeds,  in  which  event  the 
fact  of  such  execution  in  the  presence  of  such 
officers  was  required  to  be  certified  to  the  pro- 
bate court,  and  that  It  would  be  presumed  that 
"the  esecators  and  snretiea  on  said  bond"  dis- 
charged their  duties,  and  that  the  probate  court 
or  judge  thereof  discharged  his  duty  in  requir- 
ing the  bond  to  be  executed,  or  Bubscribed  by 
"all  of  said  executors  and  the  Bureties  thereofl" 
(naming  them),  either  in  open  court  or  before 
the  judge  personal!?.  Held  erroneous  as  as- 
suming the  genuineness  of  E.'b  signature. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  4aO-m,  48S;  DecTDlg.  |  191.*] 

Appeal  from  Circuit  Coart,  Bates  Oonnt7i 
G.  A.  Denton.  Jtu^ 

Action  ttie  State  on  tbe  relation  of 
Welt^  Kod  otbers  agatnat  J.  R.  Morrison 
and  others.  Judgment  for  plalntUfs,  and  de- 
fendants fti^>eaL  Judgment  reversed  and  re- 
manded as  to  defendant  Edwards,  as  to  de- 
fendant Bennett,  as  administrator  of  Mains, 
nfflrmed  in  part,  and  affirmed  on  condition  in 
imrt.  and  judgment  as  to  di^endant  Bennett 
on  count  84  of  tbe  complaint  rerersed  and  re- 
manded. 

Silvers  &  Silvers  and  M.  8.  Horn,  for  ap- 
li^lants.  Tfaos.  J.  Smltb,  for  respondents. 

BZjAIB,  O.  Letters  testamentary  on  tbe 
estate  of  J.  J.  Ryan  havli^  been  granted  to 
Tygard,  Olark,  and  Bforrlson,  and  afterward 
revolced,  tbls  action  aa  their  bond  was  be- 
gun on  tiie  relation  of  tbe  admlnistratrlfies  d. 
b.  n.  c.  t  a.  Fifteoi  of  the  16  counts  of  the 
petition  which  surrlved  demurrers  to  the  evi- 
dence, and  the  Terdlct  of  the  Jury  are  found- 
ed on  the  failure  of  the  executors  to  pay 
over  and  account  for  various  sums  resire- 
soited  1^  certain  notes  executed  by  Tygard 
and  cnark,  or  one  of  Uiem,  to  J.  J.  Ryan 
before  his  death.  The  othtt  of  the  16  counts 
had  Its  origin  In  an  agreement  of  Tygard 
with  i^an  to  buy  in  certain  land  under  a 
trust  deed  and  thereby  protect  Indebtedness 
due  Ryan  and  a  bank  of  wlilc^  Tygard  was 
president  ClaA  cashlw,  and  Morrison  tbe 
bookkeeper.  Tbe  purchase  was  made,  bnt 
the  agreement  waa  violated.  There  was  evi- 
dence pro  and  con  as  to  tbe  solvency  of  the 
executors  at  the  time  they  took  charge  of 
the  estate  and  thereafter,  and  that  question 
was  submitted  to  the  jury.  Appellant  Ed- 
wards  and  appellant   Bennett's  Intestate, 


Mains,  were  sureties  on  the  bond.  Several 
defenses  were  Interposed  which  will  be  con- 
sidered In  tbe  coarse  of  the  oplnloo. 

[1]  1.  The  right  of  the  administratrices  de 
bonis  non  to  sue  on  the  bond  to  recover  for 
the  breaches  alleged  Is  challenged  but  must 
be  sustained.  The  jary  found  the  executors 
solvent  when  th^  took  charge  of  the  estate 
and  thereafter,  and  that  finding  is  now  con- 
clusive. Being  solvent,  then  the  Indebtedness 
due  from  the  executors  to  the  estate  con- 
stituted assets  in  their  hands  (section  108, 
B.  S.  1909;  McCarty,  Adm'r,  v.  Frazer  et 
aL,  62  Mo.  263),  for  which  they  were  jointly 
liable,  having  given  a  joint  bond.  Their 
solvency  and  the  Indebtedness  of  Tygard  aod 
Clark  being,  for  present  purposes,  establish- 
ed by  tbe  verdict,  and  such  indebtedness.  In- 
consequence, being  assets  in  tbelr  bands, 
there  is  no  good  reason  for  distinguishing 
t)etween  such  assets  and  any  others  which 
came  Into  their  possession.  The  liability  of 
the  surely  is  the  same  as  that  of  the  prin- 
cipal. Bassett  v.  Deposit  Co.,  184  Mass.,  loc. 
dt.  213,  68  N.  B.  205,  100  Am.  St  Rep.  052, 
et  seq. 

it}  It  is  settled  law  in  this  state  that  an 
administrator  de  bonis  non  may  sue  on  tbe 
bond  of  his  predecessor  for  assets  In  his 
hands  for  which  he  has  failed  to  account 
State,  to  use,  etc.,  v.  Hunter  et  oL,  IB  Mo. 
490;  State,  to  use,  etc.,  v.  Portw  tft  al.,  9  Mo. 
3S6;  State,  to  use,  eta,  v.  Price  and  Lusk, 
17  Mo.  431;  State  ex  rel.  v.  DuHe  et  al.,  46 
Mo.  260;  Scott  v.  CtewB,  72  Mo.  261;  State, 
to  use,  etc.,  v.  Fulton  et  aL,  85  Mo.  823; 
State,  to  use,  etc,  v.  Flynn,  48  Mo.,  loc.  cit 
416.  417. 

W  These  t^ses  (see  Seymour  t.  Seymour, 
67  Mo.,  loc.  dt  305.  30«)  also  setUe  the  rule 
that  under  onr  statutes,  KOidb.  action  can  be 
maintained  whether  or  not  tiie  displaced  ex- 
ecutor or  administrator  hu  made  settlement 
showing  a  balance  In  his  hands,  and  also 
that  the  action  may  be  iiutituted  In  the  cir- 
cuit court  or  summary  proceedings  pursued 
in  the  probate  court  The  cases  cited  to 
the  contrary  announce  coromou-law  rules, 
but  Qie  common-law  system  has  been  supei^ 
seded  by  our  stetntes.  Tlttoington,  Admin- 
istrator, V.  Hooker,  58  Mo.,  loc  dt  597.  608. 

2.  The  attempt  of  the  testator,  by  provi- 
sion in  his  will,  to  "overturn  the  statutes 
of  die  state  upon  tbe  subject  of  administra- 
tion of  estates,"  proved  fruitless  u  like  pro- 
visions in  wills  have  heretofora  done  (Sevier 
T.  Woodson,  205  Mo.,  loc  dt  217,  104  S.  W. 
1,  120  Am.  St  Rep.  72®,  but  it  by  no  means 
follows  that  the  bond,  taken  despite  that 
void  provision,  is  Invalid.  Many  cases  are 
cited  whldi  point  out  Qie  invalidity  of  con- 
tracts, clauses  In  wills,  ete.,  which  come  in- 
to collision  with  public  policy,  but  these  do 
not  authorize  the  conclusion  that  a  bond, 
taken  to  secure  the  carrying  out  of  the  valid 
portions  of  a  will,  is  void  because  some 
separable  provision  in  the  Instrument  Is  void. 


■For  other  casea  see  suna  tople  ma  seetlOD  NUHBBR  In  Dec  Dig.  A  Am.  Dig.  K«j  No.  Sertss  t  R^'r  IndezM 
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The  proTlsbm  mentioned  wu  ignored  by  the 

probate  court,  the  aecuton  In  execatliig 
ttie  bond,  and  hj  the  (drcnlt  oonrt  on  the 
trial.  All  were  right  Sonthworth  t.  Sontii- 
worth,  ITS  Ifa.  loe.  dt  71,  72,  78  S.  W.  129. 
Nor  Is  there  any  conflict  between  the  will 
and  the  bond.  The  provision  mentioned,  be- 
ing void,  cannot  be  aald  to  conflict  with  any- 
thing. 

[4]  8.  That  part  of  the  answer  whkSi  Kmt- 
red,  as  a  complete  deCense.  that  flie  bond  was 
not  signed  In  the  presmce  of  the  probate 
Jndge,  etc.  (section  29.  R.  S.  1909).  was  strik- 
en out,  and  ttiat  mllng  Is  assigned  tm  error. 
It  Is  contoided  that  the  reqnirement  of  the 
section  tQKin  which  tills  paragraph  of  the 
answer  was  based  Is  mandatory,  and  that  a 
ftUnre  to  comply  with  It  ezonwates  the 
sureties. 

nils  court  has  held  that  failure  to  approve 
a  bond  does  not  reUere  the  sureties  thereon 
from  liability  (Jones  et  aL  v.  State,  7  Mo., 
toe.  dt.  a^'S7  Am.  Dea  180)  and  has  aM>lied 
this  rule  to  bonds  of  executors  and  adminis- 
trators. Henry  et  aL  t.  State,  9  Mo.,  loc 
dt  781 ;  James  &  Jewett  v.  THxxm,  21  Mo., 
loc.  eit  039,  S40;  State,  to  use,  v.  Farmer, 
04  Mo.,  loc.  dt  444,  44S.  It  was  also  held 
that  the  statute  prohlMtliv  the  accQ>tance 
of  an  attorney  at  law  as  surelT  on  an  ad- 
ministrator's bond,  though  mandator  in 
form.  Is  directory  In  Act,  and  that  an  at- 
torn^, having  signed  such  a  bond  as  surety, 
could  not  rely  vfiom  the  statute  to  relieve 
him  of  his  undertaking;  the  court  saying 
the  provliton  "was  not  designed  to  avoid  the 
obligation  where  the  law  has  been  dlsre- 
gai^ed."  Hicks  t.  Chouteau,  12  Mo*,  loe.  dt 
848. 

Edwards*  pies  of  non  est  factum  is  to  be 
disregarded  in  oonsldralng  the  question  pre- 
sented by  the  ruling  mentioned;  the  insist- 
ence on  tills  phase  of  tiie  case  being  tiiat 
despite  his  signing  the  bond,  assuming  he  did 
80,  If  It  appears  he  did  not  sign  in  tiie 
presence  of  one  of  ttie  persons  designated  by 
sectUm  28;  he  la  not  llalde.  The  Uingnage  of 
the  section  Is  mandatory  In  form,  "suad  said 
bond  idiall  be  signed  in  the  presence  of  the 
court.  Judge,  dak,  at  acknowledged  btfore 
some  ofBcet*'  etc. 

The  purpose  of  requiring  bond  st  all  Is 
to  protect  creditors  and  dlstrltmtees,  and 
all  the  provisions  of  the  statute  as  to  the  for- 
malities to  be  observed  are  designed  to  add 
to  their  security.  Undoubtedly  they  would 
have  the  right  to  Insist  upon  compliance 
with  tiiese  provisions,  bat  Is  tiie  sure^,  who 
has  signed  an  executor's  bend  (which  has 
bem  presented  to  tiie  probate  court  ap- 
proved, filed,  and  recorded  it},  after  the 
executor  has  mismanaged  the  estate,  exon- 
erated by  reason  of  the  probate  Judge  having 
omitted  one  of  his  duties  with  respect  to 
the  moitner  Of  taking  the  bond?  The  rtatute 
does  not  dedare  that  a  failure  of  the  sure^ 
to  sign  In  tiie  presence  of  one  ot  the  peraras 
designated  shall  ruder  the  bond  invalid  or 


reUeve  the  snrety  of  llabUtty.  Soch  flallntfr 
neither  enlarges  nor  dimlnlshwi  the  liability 
expressed  on  the  fhoe  of  tiie  bond.  No  ad- 
vantage would  seem  to  acmie  to  tiie  enreftr 
from  compliance  with  the  statute  wfaldi  he 
would  not  otherwise  enjoy*  The  bond  Is  tiie 
essential  thing.  This  appears  frcKn  both  tiie 
language  and  the  punioae  of  the  statide 
One  of  the  real  designs  Is  to  protect  those 
who,  by  reason  of  Immatuiily  and  Inexperi- 
ence, are  In  many  bistances  Incapable  of 
proliectlng  themselves.  To  attach  to  the  er- 
ror the  misprision  (State  ex  rel.  v.  County 
Court,  41  Mo.,  loc.  dt  251.  252)  of  the  pro- 
bate Judge,  such  serious  conseqaHices  as 
urged  would  tend  rathw  to  defeat  than  ^• 
fectuate  the  legislative  purpose:  From  the 
cases  dted,  It  appears  tliat  ftiilnre  to  ap- 
prove, though  approval  be  required,  does  not 
Inyatldate  a  bond  unless  the  statute  pro- 
vides tliat  such  shall  be  the  result  T%i8 
principle  goes  far  toward  warranting  a  like 
condoelon  with  respect  to  the  requlrgoawit 
under  consideration.  The  thing  directed  to 
be  done  is  not  'the  essence  of  the  thing  re- 
quired," for  the  essence  of  the  thing  required 
is  the  bond  and  the  protection  it  affords. 

An  administrator  or  executor  la  a  quasi 
public  officer  (Mechem's  Public  Officers,  { 
840),  and  with  respect  to  puUlc  officers  the 
same  author  points  out  (section  269)  that 
the  fact  the  "bond  Is  not  taken  by  the  pn^ 
er  persons  or  In  the  prescrlt>ed  manner,  or 
that  it  was  not  approved,  or  was  not  approv- 
ed by  the  designated  officer,  or  that  it  teat 
not  tigned  or  acknoicledged  in  the  pretOMW 
of  a  particular  officer,  or  that  it  was  given 
before  the  time  speclfled,  or  not  until  the 
time  fixed  had  expired,  or  was  not  stsunped 
as  required,  or  that  the  officer  who  gave  It 
bad  not  been  awom,  la  Immaterial,  and  the 
bond,  if  otherwise  perfect  will  be  enforced." 

So  far  as  concrans  the  approval  of  an  ad- 
ministrator's or  executor's  bond,  this  court 
has  applied  the  Identical  rule  applicable  In 
the  case  of  an  officer  (James  A  Jew^  v. 
Dixon,  supra)  as  the  case  there  dted  dis- 
closes. There  Is  no  single  setUed  rule  ap- 
plicable In  all  cases,  by  which  the  character 
of  a  statute  with  respect  to  Its  being  manda- 
tory or  directory  is  to  be  determined.  "In 
reason  we  may  say  that  the  Interpretation 
will  be  adopted  wltich  will  best  subserve  Jus- 
tice and  the  true  legislative-  int«it**  BIsIk^ 
on  WrittMi  Laws,  |  265.  Cndoubtedly  the 
Legislature  did  not  Intoul  any  of  tiw  ^vi- 
sions of  section  28,  B.  8.  1908,  to  be  dls- 
ob^red,  bat  It  did  not  prescribe  the  conse- 
quences, so  flar  as  tiie  sureties  and  bene* 
flciarles  are  concerned,  wlileb  should  follow 
disobedlenoeb  In  such  dreumstances  the 
courts  must,  of  necessity,  determine  what 
snch  consequences  are.  The  probate  Jndge 
may  be  liable  for  Us  neglect  of  duty  (section 
4064,  R  a  1908),  tiuragh  that  duty  be  1m- 
posed  by  ft  statute  directory  In  naton  when 
examined  from  ftmotiicr  vtewpoln^  and  the 
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fiact  ttiftt  mch  llablU^  may  ensue  does  not 
necessitate  «  conclusion  tliat  tbe  statute  la 
mandatory  In  tbe  sense  contotded  toi  by 
appellant  In  this  case.  Bishop  on  Writtei 
Laws,  {  266. 

"When  a  party  gives  a  bond  that  he  may 
have  some  privilege  or  right,  as  an  office, 
appeal,  snpersedeas,  or  the  like,  and  he  has 
the  b^ieflt  as  upon  baring  given  the  bond 
required  by  law,  he  cannot  afterwards  avoid 
responsibility  opon  It  because  he  has  de- 
parted in  some  particular  from  the  statntory 
form,  or  omitted  some  formality  in  execution, 
approval,  or  filing.  An  appeal  bond  filed 
without  tbe  required  Justification  of  sureties 
la  nevertheless  good,  and  will  support  the 
appeal.  If  the  sureties  are  In  f&ct  sufficient 
The  provision  of  the  statute  requiring  a 
Jnstificatlon  is  so  far  directory  where  no 
dUferent  intoitlon  is  manifest"  Lewis'  Snth- 
erland's  Stat  Const  S  626;  State  v.  Win- 
free,  12  La.  Ann.,  loc.  dt  640;  Bloomfield, 
OoTemor,  r.  Ash,  4  N.  J.  Law,  loc.  dt  815. 

On  the  whole,  the  statute  seems  designed 
rather,  by  the  required  observance,  to  add  to 
the  aecniity  of  creditors  and  distributees 
than  to  destroy  that  security  In  case  of  its 
nonobservance  (Mowbray,  Ex'r,  v.  State  ex 
reL,  88  Ind.,  loc  cit  826),  and,  the  Legisla- 
ture having  failed  to  declare  or  indicate  the 
effect  on  the  bond  of  nonobservance,  we  must 
deelaro  It,  and  we  think  the  provision  should 
be  to  that  extent  held  directory.  The  ac- 
tion of  the  trial  oonrt  m  Btriklng  oat  that 
part  of  tbe  answer  which  proceeded  on  a  dif- 
ferent tbeoxj  mu  not  erroneous. 

DedUdonfl  of  this  court  In  suits  on  recoct 
nisancea  In  criminal  cases  are  dted  (State  v. 
Pratt,  148  Bio.  402,  00  8.  W.  118;  State  r. 
Woodward,  IBB  Ma  680,  00  &  W.  1042; 
State  T.  Gxosswhlte,  19fi  Ho.  1,  OS  S.  W.  247) 
In  aopport  of  the  contoitton  that  a  failure 
ot  the  executors  and  snretlea  to  sign  In 
open  court  or  in  the  presmce  ot  the  probate 
Judge  or  oOux  person  designated  In  section 
2^  B.  8. 1900,  lendras  executors*  bonds  whol- 
ly void.  The  sectlona  ct  tbe  statutes  upon 
which  those  cases  were  decided  differ  mark- 
edly, with  respect  to  tbe  requirement  now  be- 
ing considered,  from  the  section  Involved  In 
this  case.  BesldeB  the  term  "recognizance" 
Itself  Implies  the  personal  appearance  of  the 
prlndpal  and  his  sureties  before  the  officer 
teklng  balL  A  recognizance  need  not  be  tign- 
ed  at  all  unless  tbe  statute  requires  It,  and 
the  fitct  that  th«  statute  may  require  signa- 
tures in  given  cases  does  not  amend  the  na- 
ture of  the  thing  Iteelf  and  avoid  the  neces- 
sity of  appearance  before  the  officer.  Tbe 
theory  of  such  a  transaction  is  that  tbe  giv- 
ing of  a  recognizance  in  a  criminal  case 
transfers  the  accused  from  the  custody  of  tbe 
law  to  tbe  more  frioidly  custody  of  his  sure- 
ties, thus  In  a  sense  keeping  him  in  uninter- 
rupted restraint  Conferring  power  on  a 
sheriff  to  take  a  reoofftUsanoe  ta  specified  cir- 
cumstances leaves  him  under  the  neoeaslty  of 


taking  a  reoogniztmoe  and  taking  It  In  the 
customary  way  except  In  so  lax  as  the  stat- 
ute affirmatively  or  by  necessary  implica- 
tion changes  the  method.  The  fiict  that  the 
officer  is  authorized  to  take  a  recognizance 
in  the  ft>rm  of  a  writing  obligatory  signed 
by  the  prlndpal  and  his  sureties  doee  not 
warrant  his  omitting-  another  essential  ele- 
ment of  a  recognizance,  to  wit,  the  appear- 
ance of  the  sureties  before  the  officer;  hla 
authority  being  wholly  statutory.  The  very 
definition  of  the  words  originally  Implied 
appearance — an  oral  acknowledgment  of  an 
obligation.  State  v.  McGnire,  42  Minn.,  loc. 
dt  28,  29,  43  N.  W.  687;  Colvlg  v.  County, 
16  Or.,  loc  dt  248,  249, 10  Pac  86;  1  Cbltty 
Cr.  Law,  pp.  92,  93  ;  3  Blackstone's  Com.  c 
22;  2  Id.  pp.  841.  842.  For  these  reasons, 
the  cases'  dted  are  not  In  point  <m  ttie  ones- 
tlon  before  as. 

[I]  4.  The  trial  court  was  right  in  strik- 
ing out  that  part  of  the  answer  of  Bomett, 
administrator  of  Mains,  setting  up  the  two- 
year  limitation  (section  191,  R.  S.  1909)  up- 
on the  presentation  of  demands  against  es- 
tates. This  suit  was  upon  the  bond  of  the 
prior  encaton,  brought  by  administratrices 
de  Iwnla  non,  and  the  limitation  fixed  by  spe- 
cial statute  (section  63,  R.  S.  1009)  Is  seven 
years.  [I]  The  right  of  action,  as  appears 
from  that  section,  accrued  upon  the  revoca- 
tion of  tbe  executors*  lett»s,  which  occurred 
but  a  short  time  prior  to  the  Institution  of 
this  suit  and  subsequent  to  the  death  of 
Mains.  In  the  clrcnmstances,  the  liability 
under  the  bond  being  contingent  the  statute 
did  not  begin  to  run  at  the  time  of  the  pub- 
lication of  notice  of  letters  Issned  on  the 
Mains  estate.  Bins  v.  Hyatt,  200  Ho.,  loc 
dt  308,  300,  96  S.  W.  637,  and  cases  dted. 
The  cause  of  action  under  the  pleaded  and 
conceded  &ct8  was  not  barred.  McWllUams 
V.  Noifleet  et  at.  60  Miss.  087,  loc.  dt  09& 

[7]  S.  The  action  tut  the  trial  ooart  In 
striking  from  the  answer  of  Bennett,  admin- 
istrator of  Mains,  the  averment  that  aftw 
Mains  signed,  Bkl wards'  name,  as  surety,  was 
added  to  the  bond  without  Mains'  knowledge, 
and  another  separate  awmmt  that  Ed- 
wards' name  was  forged  was  not  erroneous. 
The  two  were  inconsistent  In  the  first  place 
(Nelson  V.  Brodback,  44  Mo.,  loc.  dt  698, 
509,  100  Am.  Dec  200),  and  had  eadi  con- 
stituted a  defense  an  election  could  have 
been  repaired. 

Neither  paragraph,  however,  .pleaded  facta 
sufikUot  to  constitute  a  defense.  There 
was  no  allegation  that  Edwards  signed  after 
delivery,  and  consequently  the  averment  did 
not  negative  tbe  presumption  that  the  prin- 
dpals  bad  implied  authority  to  secure  oMx&e 
sureties  before  delivery.  Br^  v.  Hagan, 
110  Ky.  566,  62  S.  W.  1,  28  BCy.  Law  Eep.  18, 
96  Am.  St  Sep.  464;  Ward  v.  Hackett,  30 
Minn.,  loc.  dt  152,  14  N.  W.  578,  44  Am.  Kep. 
187  et  aeg ;  Graham  v.  Rush  et  al.,  78  Iowa, 
461,  86  N.  W.  618;  Anderson  v.  BeUenger  * 
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Rallfl,  87  Alft.  334,  0  South.  82.  4  Ik  R.  A. 
680,  18  Am.  St  Bep.  46;  Berryman  t.  Man- 
ker,  66  Iowa,  ISO.  9  N.  W.  103 ;  Hall's  Adm'z 
T.  McHenry,  19  Iowa,  C2l,  87  Am.  Dec.  491 ; 
State  T.  Paxton  et  al.,  65  Neb.,  loc.  dt  130, 
131.  80  N.  W.  983 ;  Lewlston  v.  Gagne,  89  Me. 
385,  399,  36  AtL  629,  56  Am.  St  Rep.  432. 

[I]  Witli  respect  to  the  alleged  forgery  of 
Edwards*  name  as  surety,  after  Mains  signed 
the  bond,  tbere  Is  no  averment  that  Mains 
signed  on  an  agreement  or  even  on  the  an- 
ticipation that  Edwards  was  to  sign,  nor  tliat 
the  approving  officer  was  aware  of  the  for- 
gery. State  ex  reL  v.  Hewitt,  72  Mo.  603, 
and  cases  cited. 

[9]  6.  There  was  no  error  In  excluding 
«Tldence  tending  to  show  Tygard's  and 
Clark's  Insolvency  two  and  one-half  years 
and  mote  after  they  and  Morrison  took 
charge  of  the  estate.  The  general  rale  Is 
that  presumptions  "do  not  run  backward," 
and  there  Is  nothing  exceptional  In  this  re- 
spect In  this  case.  Proof  of  Insolvency  In 
1901  would  not  of  Itself,  raise  any  presump- 
tion of  Insolvency  In  1S08  under  the  facts 
of  this  case,  If  It  could  In  any.  It  la  true 
that  It  has  been  said  evidence  of  the  exist- 
ence of  a  given  condition  at  a  subsequent 
time  might  be  admissible,  though  insuf- 
ficient to  afCord  a  basis  for  a  presumption. 
In  admitting  such  evidence,  however,  trial 
courts  are  necessarily  vested  with  a  wide 
discretion  which  the  court  did  not  exercise 
In  this  case  to  defendants'  prejudice,  hav- 
ing permitted  the  evidence  to  range  through 
nearly  two  and  one-half  years  (Ellis  v.  State, 
138  Wis.,  loc.  Cit  524.  525,  119  N.  W.  1110, 
20  L.  R.  A.  <N.  S.)  444,  131  Am.  St  Rep.  1022/ 
Railroad  v.  Vaughan,  111  Va..  loc.  clt  791,  69 
S.  E.  1035;  Corbin  v.  United  States,  181 
Fed.,  loc.  dt  304.  104  C.  C.  A.  278;  Wlnd^ 
haus  V.  Bootz,  92  Cal.,  loc.  clt  621,  28  Pac. 
557;  1  Elliott  on  Evidence,  {  110),  and  there 
heing  no  showing  that  conditions  In  later 
years  were  substantially  like  those  at  the 
time  the  executors  took  charge  of  the  estate. 
Campbell  v.  Park,  128  Iowa,  loc.  clt.  187,  101 
N.  W.  861;  State  v.  Cadwell,  79  Iowa,  loc 
«lt  438,  44  N.  W.  700. 

7.  So  far  as  concerns  the  contention  that 
the  verdicts  on  counts  14  to  27,  Inclusive,  are 
excessive,  It  Is  only  necessary  to  say  that 
on  each  of  these  counts  the  verdict  Is  for  a 
sum  appreciably  less  than  the  amount  due 
on  the  note,  which  forms  the  basis  of  the 
count,  at  the  time  the  executors  took  charge 
of  the  estate,'  plus  6  per  cent  simple  Inter- 
est thereon  to  the  time  of  the  revocation  of 
letters.  These  counts  are  all  founded  on 
notes  due  from  one  or  more  of  the  executors 
to  Ryan  In  his  lifetime,  and  their  amounts 
became  assets  In  the  executors'  hands  when 
they  took  charge  of  the  estate;  the  jury 
having  found  the  executors  then  solvent. 
Their  subsequent  insolvency  during  the  time 
the  estate  was  In  their  bands  la  of  no  con- 
sequence, since  by  reason  of  their  Indebt- 
edness and  their  solvency  at  the  time  they 


took  charge  of  the  estate  the  law  operated 
to  make  the  Indebtedness  assets  In  their 
hands  (Wachamuth  v.  Insurance  Co..  241  IlL. 
loc  cit  414,  89  N.  B.  787,  26  U  R.  A.  [N.  &] 
411, 132  Am.  St  Bep.  226),  and  wUI  treat  it 
as  paid  "as  between  the  administrator  and 
those  beneficially  Interested  in  the  estate." 
though  not  so  treating  It  nnder  some  circum- 
stances; for  instance,  when  the  lien  of  a 
mortgage  would  thereby  be  affected.  Stew- 
art V.  Hurd,  107  Me.  457.  78  Atl.,  lot  cit 
841,  32  L.  R.  A.  (N.  S.)  671.  The  executors 
being  solvent,  according  to  the  verdict  and 
never  having  charged  themselves  with  the 
amount  of  the  notes  or  accounted  for  their 
proceeds  In  any  way,  they  and  their  sure- 
ties on  the  bond  are  liable  for  at  least  the 
amount  of  Interest  Included  In  the  verdicts 
on  the  counts  mentioned.  Whether  they  be 
hdd  to  have  converted  the  money,  or  be 
treated  as  borrowers  (in  view  of  the  direc- 
tion In  the  will  to  invest),  or  the  notes  be 
treated  as  unextinguished  as  a  basis  for 
the  computation  of  interest  until  actual  pay- 
ment, the  amounts  allowed  are  not  excesslvei 
In  re  Estate  of  Camp,  6  Mo.  App.  563; 
Camp's  Creditors  v.  Camp's  Adm'r,  74  Mo. 
192;  Williams,  Adm'r,  v.  Pettlcrew,  62  Mo., 
loc.  clt  472;  In  re  Davis.  62  Mo.  450;  Ju- 
lian V.  Wrightsman.  73  Mo.,  loc  clt  572; 
Garescbe,  Adm'r,  v.  Priest  9  Mo.  App.,  loc 
clt  274;  Id.,  78  Mo.  126;  Henry  et  aL  v. 
State,  9  Mo.,  loc  clt  781.  782.  In  fact  the 
statute  (section  231,  R.  S.  1909)  requires  the 
payment  by  the  executor  of  interest  on  any 
fimds  of  the  estate  be  uses  for  his  own  pnc^ 
poses,  and  this  statute  is  mandatory.  Wol- 
fort  V.  Reilly,  133  Mo.  467.  34  S.  W.  847. 

It  Is  not  Intended,  by  what  has  been  said, 
to  decide  that  the  allowance  of  interest  must 
be  limited  to  the  time  of  revocation  of  let- 
ters, or  can  always  be  allowed  continuously 
to  such  time,  but  merely  that  the  allowance 
In  this  case  apparently  having  been  so  lim- 
ited was  not  excessive.  Nor  was  the  rat* 
excessive  under  any  rule. 

[10]  The  authorities  authorize  the  allow- 
ance of  interest  In  cases  analogous  to  this. 
Rodenbach's  Appeal,  102  Pa.  572;  Koon  t. 
Munrp,  11  S.  C,  loc  clt  157:  Webb's  Helra 
V.  Webb's  Adm'r,  6  T.  B.  Mon.  (Ky.)  loc  dt. 
168;  Clark's  Appeal,  2  Watts  (Pa.)  405; 
Terhune  v.  Oldls,  44  N.  J.  Eq.,  loc.  dt  152. 
153,  14  Atl.  638;  In  re  Davis,  37  Misc.  Rep. 
326,  75  N.  T.  Supp.  493;  Heirs  of  Sharp  v. 
Kllenpeter,  7  La.  Ann.,  loc.  dt  267;  In  r» 
Boyer  et  al..  54  Misc.  Rep«  182,  105  K.  T. 
Supp.  857;  In  re  Clark,  11  N.  T.  Supp.  911, 
912;i  Phillips  V.  Ducbett  112  III.  App^,  loc 
dt  591 ;  Good's  Appeal,  150  Pa.,  loc.  clt  306^ 
307,  24  Atl.  624;  Commonwealth  ex  rel.  t. 
Bracken  et  al.  (Ky.)  32  S.  W.  609;  2  Woer- 
ner's  Am.  Law  of  Administration.  {  512; 
Dyer  v.  Jacoway,  00  Ark.  217.  6  S.  W.  902: 
St  Paul  Tmst  Oo.  t.  Kittson,  62  lOnn^  loc 
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dt  414,  65  N.  W.  74  et  seq.;  Adiaman's 
Osse,  40  N.  J.  Eq.  633,  5  AU.  91. 

[11]  8.  The  verdict  on  count  8  is  ciearly 
excessive,  being  for  a  sum  even  In  excess  of 
tbe  amount  prayed.  The  error  Is  one  in  the 
computation  of  Inbrest  and  can  consequently 
be  corrected  by  this  court  or  by  the  trial 
court  under  directions. 

[12]  9.  That  portion  of  the  answer  to  count 
34  in  wlilch  it  was  attempted  to  set  up  the 
pendency  of  a  prior  action  was  insufficient, 
and  the  trial  court  was  right  in  striking  It 
out.  It  was  not  averred  when  tbe  action 
bad  t>een  commenced  or  whether  the  admin- 
istratrices were  plaintUTa  or  defendants,  and 
it  did  appear  that  it  was  not  a  suit  on  the 
bond  sued  on  In  this  case.  Further,  It  was 
not  averred  that  any  of  the  parties  to  that 
action,  except  the  administratrices,  were  par- 
ties to  thi&  Rodney  v.  Gibbs,  184  Mo.,  loc. 
dt  10,  11,  82  S.  W.  187. 

The  thirty-fourth  count  proceeded  on  the 
theory  that  Tygard  had  been  guilty  of  a 
breach  of  an  agreement  In  disposing  of  the 
proceeds  of  certain  lands  wMch  it  Is  al- 
leged he  bought  in  to  protect  Ryan  and  the 
Bates  Oonnty  Bank;  both  being  holders  of 
deeds  or  trust  on  tbe  proper^.  An  agree- 
ment between  the  bank  and  Byan  that  Ty- 
eacd  ^nld  buy  In  the  land  at  trastee's  sale 
is  pleaded,  and  it  is  alleged  Tygaxd  Old  so, 
but  failed  to  pay  off  Byan's  claims  out  of  the 
proceeds.  The  count  Is  vague  and  not  so 
broad  as  the  evidence  offered  under  It  The 
court  permitted  a  recovery  on  tbB  fbeaty  ot 
a  constructive  trust  The  instruction  given 
assumed  tbe  existence  of  Tygard's  agreonent 
to  bid  in  tbe  property  and  proceeded,  after 
predicatliv  other  f^cts,  to  authorise  a  ver^ 
diet  This  was  error,  since  an  instruction 
purporting  to  cover  tbe  case  and  authorize  a 
verdict  <»i  recited  facts  must  not  Ignore  or 
assume  a  vital  and  disputed  fact 

[II]  Tbe  instructl<m  assumed  the  existence 
of  the  principal  fact  plraded  in  count  84, 
and  authorized  the  Jury  to  return  a  verdict 
without  finding  that  fact  On  the  evidence 
in  this  record,  this  assumption  was  wrong. 
Chappell  v.  Allen  et  aU  38  Mo.,  loc.  cit  221, 
222;  Crews  v.  Lackland,  67  Mo.,  loc.  cit 
621,  622. 

[14]  Besides  tbe  theory  of  the  Instruction 
was,  as  already  Indicated,  wholly  different 
from  that  of  the  count  Itself.  Neither  the 
land  nor  its  proceeds  Is  sought  to  be  recov- 
ered, but  the  action  Is  on  the  bond  and  based 
on  Tygard's  liability  to  Ryan  or  his  estate. 
An  instruction  "must  be  within  the  purview 
of  both  the  pleadings  and  the  evidence." 
D^onla  V.  Railroad,  224  Mo.,  loc.  cit.  689, 
690,  12S  S.  W.  817,  and  cases  cited. 

[IB]  10.  Defendants  complain  of  instruc- 
tion 2.  It  reads  as  follows:  "The  court  in- 
structs the  jury  that  before  F.  J.  Tygard,  J. 
C.  Clark,  and  J.  R.  Morrison,  named  In  the 
will  of  J.  J.  Ryan  as  executors  thereof,  could 
eiter  upon  the  discharge  of  their  duties  as 
148S.W^-68 


such  executors,  they  were  required  by  the 
statutes  of  this  state  to  execute  and  deliver 
to  the  probate  court,  or  the  Judge  thereof, 
a  bond  with  nqt  less  than  two  solvent  se- 
curities for  the  faithful  discharge  of  their 
duties  as  such  executors,  which  bond  the  law 
requires  should  be  executed  by  both  prin- 
cipals and  sureties  in  the  probate  court 
Willie  in  session  or  before  the  Judge  or  clerk 
thereof,  or  before  some  other  officer  author- 
ized to  take  acknowledgments  of  deeds,  in 
which  event  tbe  fact  of  such  execution  in 
the  presence  of  such  officers  was  required  to 
be  certified  to  the  prolmte  court  Now  under 
the  law  the  presumption  Is  that  not  only 
said  execntors  and  sureties  upon  said  bond 
discharged  their  duties  as  above  stated,  but 
that  the  probate  court  or  the  judge  thereof, 
William  M.  Dalton,  also  discharged  his  duty 
In  requiring  said  bond  to  be  executed  or  sub* 
scribed  by  all  of  said  executors  and  the 
sureties  thereon,  Isaac  N,  Mains  and  J.  P. 
Edwards,  either  In  open  court  or  before  the 
judge  .of  said  court  personally." 

Both  tbe  maxim  that  public  officers  are 
presumed  to  do  their  duty,  and  the  other 
that  private  persons  are  presumed  to  act  ac- 
cording to  their  duties  and  obligations,  are 
woven  Into  the  Instruction  set  forth.  In  no 
event  could  there  be  a  presumption  arising 
out  of  the  mere  presence  of  Edwards'  name 
on  the  bond  unless  the  signature  was  gen- 
uine. Whatever  the  effect  of  the  approval  of 
the  bond  by  the  probate  Judge,  def^dant 
Edwards  had  no  duty  to  perform  in  connec- 
tion with  the  matter  unless  be  signed  the 
bond,  and  the  so-called  presumption  as  to 
his  acting  in  accordance  with  bis  duty  must 
necessarily  grow  out  of  a  genuine  signature 
or  not  arise  at  all.  His  plea,  of  non  est  fac> 
tnm  put  the  genuineness  of  that  signature  In 
Issue,  and  this  was  tbe  real  tssae  in  the  case. 
In  bringing  into  the  ease  a  presumption  as 
to  the  sureties,  Bdwards  and  Mains,  hav- 
ing "performed  thdr  duties"  and  as  to  their 
having,  therefore,  signed  the  bond  in  tbe 
presence  of  Uie  imbate  judges  the  trial  court 
begged  the  question  so  far  as  Edwards  was 
concerned.  Having  told  the  Jury  the  law  re* 
quired  sureties  on  executors'  bonds  to  sign 
in  the  presence  of  t^  Judge,  the  court  theo 
told  them  the  law  preaumed  "said  *  .*  * 
sureties  upon  iatd  bond  discharged  tbelr  du- 
ties as  above  stated,"  etc.  The  effect  of  all 
this  was  to  convey  to  the  Jury  the  idea  ttiat 
it  was  the  duty  of  Edwards  and  Mains  to 
sign  the  bond,  in  the  first  place,  and  to  sign 
it  in  the  Judge's  presence^  The  instruction 
assumed  the  signing,  and  on  this  assump- 
tion based  a  presumption  of  the  same  thing. 
Undoubtedly,  unless  Edwards  signed  tbe 
bond,  be  had  no  duty  in  the  premises,  and 
consequently  none  out  of  which  any  pre- 
sumption could  arise.  To  thus  throw  into 
the  scale,  on  the  issue  on  the  plea  of  non 
est  factum,  a  practical  assumption  of  the 
fact  in  issue,  i.  e.,  tbe  genulnraess  of  Ed* 
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wards'  signature,  was  error  of  a  serious 
sort.  It  was  little  less  than  a  peremptory 
Instruction  to  find  for  plalutlfT  on  this  Issue. 

In  BO  far  as  the  Instruction  states  the  fa- 
miliar maxim  concerning  the  performance 
of  official  duties  by  those  upon  whom  they 
are  enjoined,  It  is  far  from  clear  that  It 
can,  In  the  circumstances  of  this  case,  be 
upheld.  It  is  a  maxim,  a  rule  of  legal  rea- 
soning, and  it  la  certain  that  the  bald  and 
unQuallfied  statement  that  the  laio  presumes 
the  probate  judge  did  his  duty  and  requir- 
ed the  sureties  to  sign  the  bond  In  his  pres- 
ence goes  too  far.  In  this  case  the  record 
of  the  approval  was  required  to  be  made, 
and  out  of  the  act  of  approval  (of  which  the 
record  was  evidence)  It  may  be  said  a  pre- 
sumption arises  that  the  probate  Judge  per- 
formed his  precedent  duties,  one  of  which 
was  to  require  the  principals  and  sureties  to 
Bign  the  bond  in  his  presence.  There  was 
certainly  no  conclusive  presumption  of  law 
to  that  effect,  however,  and  the  instmction 
should  not  have  been  so  phrased  as  to  con- 
vey that  idea  to  the  Jury.  It  was  compe- 
tent for  defendant  Edwards  to  have  disprov- 
ed (which  be  attempted)  the  fact  that  he 
•igned  the  bond  at  all,  even  though  such 
proof  ran  contrary  to  the  presumption,  and 
the  instmction  should,  at  all  events,  have 
jnade  this  clear  to  the  Jury.  Whether  the 
principle  mentioned  be  called  a  presumption, 
a  maxim,  or  a  rnle  of  legal  reasoning,  it  is 
not  In.  every  case  proper  to  give  It  to  a  Jury 
In  the  form  of  a  presumption.  In  this  case, 
however,  we  see  no  barm  in  view  of  the 
£act8  In  advisins  the  JtU7  of  the  rule,  pro- 
vided it  be  propwly  qualified  and  goarded 
as  above  Indicated.  It  ought  to  be  made 
plain  that  all  the  evidence  la  to  be  consid- 
ered on  the  issue  Peyton  v.  ¥illag^  172 
HL,  loc.  dt  106,  107,  49  N.  B.  1003. 

The  cases  dted  by  respondents*  oonnsel  do 
not  deal  wltb  Instmcticms  to  Juries  on  this 
snbject,  and  certainly  none  of  them  autboF- 
Ice  the  instruction  In  the  form  In  which  it 
was  0ven.  4  Wlgmore  on  Bvldence,  |  2584 ; 
1  PblUips  on  Evidence,  pp.  0^  043;  2  Whar- 
ton on  Evidence,  I  1310;  Albany  Co.  SaT- 
Ings  Bank  v.  McCarty,  149  N.  T.,  loc.  dt  83, 
4S  N.  E.  427;  Sogers  v.  Fell,  164  N.  T.. 
loc:  dt  630,  40  N.  B.  75;  1  ElIioH:  on  Bvl- 
dence, I  104. 

11.  Other  qnesUona  are  mentioned  In  the 
very  helpful  brlefis  filed,  but  we  do  not  deem 
it  necessary  to  discuss  them  in  detail.  Suf- 
fice it  to  say  that,  out  of  the  complicated  dis- 
closures of  this  record,  It  results  that  as  to 
defendant  Edwards,  the  Judgment  must  be 
reversed  on  each  of  the  counts  on  which  re- 
covery was  had  against  him  and  the  cause 
remanded.  As  to  defendant  Bennett  ad- 
ministrator of  Mains,  the  Judgment  on  each 
of  counts  14  to  27,  Inclusive,  is  affirmed. 
The  Judgment  on  count  8,  as  to  Bennett  Is 
affirmed  on  condition  that  a  remittitur  of 


$462  be  entered,  within  10  days,  as  <Mf  the 
date  of  tbe  Judgment  in  the  case,  otherwise 
the  Judgmrat  on  said  count  will  stand  re- 
versed and  cause  thereon  remanded.  The 
Judgment  as  to  Bennett  on  eoont  84  !■  re- 
versed and  the  cause  remanded. 

BOY,  C,  concurs. 

FEB  CURIAM.  The  foregoing  opinion  of 
BLAIB.  C.  Is  adopted  as  the  opinion  of  the 
court  All  the  Judges  concur. 


Ex  parte  CREAST. 
(Supreme  Court  of  Missouri.   June  10.  1S12.) 

1.  Habeas  Corpus  (}  02*)  — Scon  of  Ih- 

QniST. 

In  a  habeas  corpus  proceeding  to  detennine 
the  validity  of  a  commitment  for  contempt  |be 
Judgment  of  commitment  is  not  concluuve  on 
tbe  court  issuing  the  writ  as  to  tbe  facta  of 
the  alleged  contempt  especially  In  view  of  Bev. 
St  1909,  i  246S,  providing  that  a  person 
brought  before  a  court  by  virtue  of  a  writ  of 
habeas  corpus  may  deny  the  all»ations  of  tlie 
return  or  allege  any  facts  to  snow  that  his 
imprisonment  is  nnlawfnl,  or  that  be  is  entitled 
to  bis  disdiaige. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Gent  Dig,  H  81,  88.  87-06;  Dac^  Dig:  | 
92.*] 

2.  Habeas  Oobpus  Q  . 27*)  — Soon  or  Iir- 

QUIBT. 

In  a  habeas  corpus  proceediiw.  the  Judg- 
ment of  commitment  can  be  attacked  for  waol 

of  Jariadictlon  of  the  iwnon  over  the  subject- 
matter,  or  want  of  jurisdiction  in  tbe  particu- 
lar case  owing  to  the  facts  thereof. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  22;   Dec.  Dig.  {  27.*] 

S.  Grand  Jtrar  (|  36*)— BinrsAu  to  TBsmr 

— COKTElfPT. 

A  witness  before  the  grand  Jury  was  asked 
whether  on  certain  occasions  he  purchased  liq- 
uor, to  which  he  replied:  "I  could  not  say. 
PoBHibly  I  did."  HeU  that  while  tbe  witness 
by  his  answer  might  have  subjected  himself  to 
a  charge  of  perjury,  he  was  not  liable  for  con- 
tempt 89  for  refusing  to  answer. 

[Ed.  Note.— For  other  cases,  see  Grand  Jon-, 
Cent.  Dig.  H  75-78;  Dec  Dig.  f  86;*  Wit- 
nesses, Cent  Dig.  |  38.] 

4.  GoNTSUFT  ri  64*>-Coinimnurr. 

Under  Bev.  St  1909,  I  8884.  prorldinr 
that  whenever  any  person  wall  be  committed 
for  any  contempt  specified  in  that  chapter,  the 
particular  (nrcomstances  of  the  offense  shall  be 
set  forth  In  the  order  or  wsrrant  of  commit- 
ment, and  section  3881  specifying  as  a  eon- 
tempt  tbe  unlawful  refusal  of  a  person  when 
sworn  as  a  witness  to  answer  proper  questions, 
a  warrant'  of  commitment  stating  that  a  wit- 
ness refused  to  answer  qaestlons  specified,  wiO* 
out  stating  in  what  way  be  manifested  an^ 
refusal,  is  insuffldcnt;  the  statement  that  be 
refused  to  answer  being  a  mare  coiidadMi  of 
the  judge. 

[Ed.  Note.— For  othw  cases,  see  Contempt 
Cent  Dig.  H  202-&09;  DecDig.  |  64.*] 

5.  FLEADIHO  fl  8*)  — OOZfCLVraiOH  — BnUBK 

TO  Habeas  Goapna, 

The  allegation  In  a  return  to  a  writ  of 
habeas  corpus  to  inquire  into  the  validity  of  a 
commitment  for  contempt  that  the  judge  from 
the  manner  of  the  witness'  replies  and  his 
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general  demeanor  In  the  presence  of  the  court 
was  convinced  tbnt  he  was  intentionall;  and 
wfUfnlly  wftbholding  information  while  testi- 
fying as  a  wltnen  Is  a  mere  concluiion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  ||  1^28%;  Dec  Dig.  i  a*] 

6.  Contempt  fj   .2*)— PoNiaHMEWT— Stato- 

TOBT  PBOTISIONH. 

A  commitment  for  six  months  for  con- 
tempt in  refusing  to  answer  questions  is  Toid 
on  its  face,  under  Rev.  St.  1000,  8  3882,  pro- 
viding that  the  punishment  for  contempt  uiall 
not  exceed  a  fine  of  $60  or  imprisonment  fOt 
10  da;8. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  H  24»-256 ;  Dec.  Dig.  {  72  *i 

7.  COBTEMPT  (fi  71*)  — PUNISHUEHT— STATU- 

TOBT  Provisions. 

Rev.  St  1900,  I  3882.  providing  that  pan- 
ishmeat  for  contempt  shail  not  exceed  a  fine  of 
$50  or  imprisonment  for  10  days  is  constitu- 
tionaL 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  H  247,  248;  Diec  Dig.  {  71.*] 
a.  Witnesses  (I  21*)— Ponibhicsnt— Stato- 

TOBT  Provisions. 

A  commitment  for  six  months  for  con- 
tempt ioT  refusing  to  testify  is  void  under  Rev. 
St.  1009,  I  6372,  providing  that  a  person  sum- 
moned as  a  witness  refusing  to  give  evidence 
may  t>e  committed  to  prison  until  he  gives  such 
evidence. 

[Sd.  Note.— For  other  cases,  see  Witnesses. 
Coat  Dig.  H  37-41;  Dee.  Dig.  |  21.*] 

In  Bane.  Habeas  corpus  on  the  petition 
of  H.  P.  Onasr.  PeUtloner  discharged. 

McBalne  &  Olark,  for  peUtloner.  B.  O. 
Anderson  and  W.  H.  Bapp,  for  respondents. 

KENNISH,  J.  The  petitioner,  H.  P.  Crea- 
sy, presented  bis  application  for  a  writ  of 
habeas  corpus  to  a  member  of  division  No. 
2  of  this  court,  in  vacation,  alleging  in  bis 
petition  that  he  was  unlawfully  imprisoned 
and  restrained  of  his  liberty  by  the  sheriff 
of  Boone  county.  The  writ  was  granted  as 
prayed,  and  made  returnable  to  said  division 
No.  2,  at  the  October  term  thereof,  lOlL  In 
due  time  the  sheriff  made  return,  whereupon 
the  petitioner  filed  a  reply  which,  under  the 
agreed  statement  of  facts,  may  be  treated  as 
a  demurrer  to  the  return.  The  case  was 
submitted  for  decision  upon  an  agreed  state- 
ment of  facts,  which  fully  covers  every  aues- 
tion  presented  for  decision.  ROT,  Commis- 
sioner, sitting  in  said  dirlsion  and  to  whom 
the  case  was  assigned,  submitted  an  opinion, 
concurred  in  by  BLAIR,  Commissioner,  sus- 
taining the  judgment  of  the  trial  court  com- 
mitting tlie  petitioner  for  contempt,  and  re- 
manding him  to  the  custody  of  the  sheriff. 
That  opinion  is  to  accord  with  tb'6  cases  of 
State  ex  int  t.  Shepherd,  177  Mo.  205,  76 

8.  W.  79,  90  Am.  St.  Rep.  624,  and  Railroad 
T.  GUdersIecTe,  219  Mo.  170,  118  S.  W.  86, 
16  Ann.  Gas.  749,  hereinafter  referred  to. 
Without  adopting  that  opinion  as  the  opinion 
of  this  conrt  (there  being  grave  questions  In- 
Tolved,  heretofore  decided  by  a  divided  court 
In  banc  contrary  to  the  vlevrs  of  division  2), 
the  cause  was  transferred  by  said  division 


to  the  court  tn  banc,  where  It  was  again  ar- 
gued and  submitted,  and  assigned  to  the 
writer  for  an  opinion. 

Before  the  case  was  so  assigned  in  banc, 
an  opinion  dissenting  from  that  prepared  by 
ROY,  Commissioner,  was  filed  by  my  learned 
Associate,  GRAVES,  J.  After  an  examina- 
tion of  the  record  and  the  qaeatlons  of  law 
involved,  I  have  concluded  that  the  opinion 
filed  as  a  dlss^it  contains  such  an  exhaustive 
leriew  of  the  law,  and  Is  so  sound  In  its 
reasoning  and  conclusions,  that  It  wonld  be 
oseless  to  attempt  to  add  thereto.  I  shall 
therefore  set  ont  as  a  statement  of  the  case 
the  agreed  statement  of  facts  filed  by  the 
parties  hereto,  and  adopt,  as  the  opinion, 
what  was  thns  filed  by'  GBAVBS,  J.,  as  a 
dissent 

Agreed  Statunent  of  Facts. 

"It  Is  agreed  by  and  between  petitioner 
and  respondent  herein,  for  the  purpose  of 
avoiding  the  necessity  of  taking  t^timony, 
that  this  cause  shall  be  submitted  to  tta 
court  upon  tiie  following  statement  of  facts, 
which  It  is  agreed,  if  the  evldoice  wore  tak- 
en, would  be  disclosed  by  the  evidence;  it 
being  further  agreed  that  any  fact  her^n^ 
after  set  forth  may  be  objected  to  for  Ir^ 
relevancy  or  Immateriality  in  the  argument 
and  submission  of  this  cause  by  either  party 
hereto.  It  Is  further  agreed  that  respondent 
waives  no  right  to  object  to  the  considera- 
tion of  the  facts  leading  up  to  and  surround* 
ing  the  commitment  of  petitioner. 

"1.  That  the  grand  Jury  called  at  the  Oc- 
tober term  of  the  Boone  county  clrcolt  court, 
1911,  before  which  petitioner  was  called  as 
a  witness,  was  a  duly  called  and  qualified 
grand  jury,  and  that  W.  F.  Robinson  was 
the  duly  authorized  and  acting  foreman  of 
said  grand  jury. 

"2.  That  H.  P.  Creasy  was  duly  subpoenaed 
before  the  grand  jury  on  the  4th  day  of  Oc- 
tober, 1011.  That  at  the  time  said  Creasy 
appeared  before  said  grand  jury,  said  grand 
jury  had  under  consideration  the  investiga- 
tion of  the  Illegal  sale  of  intoxicating  liq- 
uors in  Boone  county  by  divers  and  sundry 
persons.  That  petitioner  was  then  asked  the 
following  questions  by  the  foreman  of  said 
grand  jury:  *Q.  1.  H.  P.  Creasy,  did  you  on 
September  22,  1911,  buy  one  pint  of  whisky 
for  Jimmy,  the  tailor  that  works  for  Har* 
rell?  Q.  2.  H.  P.  Creasy,  did  you  on  Thurs- 
day, September  21,  1913^  about  6  o'clock  p. 
m.,  buy  one  pint  of  whisky  for  Tom  Newby, 
from  the  negro,  Squire  Bannister,  at  Tom 
Morris'  drug  store?'  That  said  H.  P.  Greasy 
replied  to  said  questions  that  he  did  not 
remember  whether  he  did  on  September  22, 
1911,  buy  one  pint  of  whisky  for  Jimmy, 
the  tailor  that  works  for  Harreil,  and  did 
not  remember  w9iether  he  did  on  Thursday, 
September  21,  1911,  about  6  o'clock  p.  m., 
buy  one  pint  of  whisky  from  the  negro, 


•r«r  athM  eaaw  sm  aamt  tople  and  bmUod  NUMBBR  In  Dm.  Dig.  ft  Am.  Dig.  Kay  N«.  Swias  *  Sap*r  Indczis 


Digitized  by 


Google 


916 


148  SOUTHWBSTEBN  BEFOBTBB 


(Ma 


Squire  Bannister,  at  Tom  Morris'  drug  store. 
That,  upon  being  further  asked  and  com- 
manded to  answer,  he  made  the  following  re- 
ply to  the  aforesaid  qnestlons:  Answer  to 
qneatlon  No.  1:  'I  conld  not  say.  Possibly 
I  did.'  Answer  to  question  No.  2:  'I  could 
not  say.  Prohably  I  did.'  That  the  said 
H.  P.  Greasy  was  released  and  dlacharged 
from  attmdance  upon  said  grand  Jury,  hut 
thereafter,  on  the  afternoon  of  said  date,  to 
wit,  Oetober  4,  1911,  be  was  again  summon- 
ed to  appear  before  said  grand  Jury,  and 
again  the  Qnesttona  above  referred  to,  No.  1 
and  Na  %  were  asked  blm,  and  that  on  this 
occasion,  being  tbe  second  time  he  had  ap- 
peared before  said  grand  Jury,  petitioner 
made  the  same  answer,  to  wit:  Answer  to 
question  No.  1:  *I  oould  not  say.  Possibly  I 
did.'  Answer  to  Question  No.  £:  'I  could 
not  say.  Probably  I  did.'  That  thereupon 
the  foreman  of  the  grand  Jury,  W.  F.  Bob- 
Inson,  wrote  oat  said  qnestloiis  and  aiwwera 
set  forth  In  BiJilblt  B,  attached  to  petltlon- 
er*8  application  for  the  writ  of  habeas  cor- 
pus herein,  which  queatlona  and  answers  as 
there  referred  to  are  as  follows:  'No.  1: 
H.  P.  Creasy,  did  yon  on  September  22,  1911. 
buy  one  pint  of  whisky  for  Jimmy,  the  tailor 
who  works  for  Harrell?  Answer:  I  could 
not  say.  Possibly  I  did.  No.  2:  H.  P.  Crea- 
By,  did  you  on  Thursday,  September  21,  1911, 
about  6  o'clock  p.  m.,  buy  one-half  pint  of 
whisky  for  Tom  Newby,  from  tbe  negro, 
Squire  Bannister,  at  Tom  Morrkt'  drug  store? 
Answer:  I  could  not  say.  Probably  I  did. 
The  above  questions  were  asked  tbe  witness 
H.  P.  Creasy,  and  he  made  the  answers  above 
recorded,  which  are  not  satisfactory  answers 
to  the  grand  Jury.  W.  F.  Robinson,  fore- 
man.' These  questions  and  answers  were 
sent  by  the  foreman  of  the  grand  jury  as 
atrave  set  forth  to  the  Hon.  David  H.  Har- 
ris, Judge  of  tbe  Boone  county  circuit  court 
then  In  session,  and  tbe  court  notified  the 
grand  Jury  that  the  witness  wtis  bound  to 
answer  these  questions,  'Tee,'  or  'No';  that, 
when  the  foreman  of  the  grand  Jury  so  in- 
formed Creasy  that  bis  answers  must  be 
'Yes'  or  'No,'  he  stated  that  he  could  not  an- 
swer the  questions  'Yes'  or  'No.'  Said  H.  P. 
Creasy  was  then  taken  before  the  Hon.  David 
H.  Harris,  Judge  of  the  court  aforesaid,  and 
while  said  court  was  In  session,  and  he  was 
asked  by  the  court  If  he  fully  understood  the 
questions,  to  which  he  replied  that  he  did. 
To  refresh  his  memory  he  was  then  asked 
by  the  court  if  he  knew  the  persons  men- 
tioned In  the  questions,  and  If  he  was  In  Co- 
lumbia on  the  dates  named,  to  which  he  re- 
plied in  the  affirmative.  He  was  then  asked 
if  he  was  afflicted  with  a  defective  memory, 
to  which  be  replied  that  his  memory  was  as 
good  as  it  ever  was.  It  was  then  explained 
to  him  by  said  court  that  what  the  grand 
jury  wanted  was  an  unequivocal  answer  to 
their  questions — ^that  Is,  'Yes'  or  'No* — and 
that  tbe  events  being  of  such  recent  occur- 


rence that  he  certainly  should  be  able  to  re- 
member them.  He  then  replied  to  said  court, 
*I  can't  give  them  any  different  answer. 
This  is  the  best  I  can  do  for  yon.'  And 
from  his  manner  of  replying  to  the  court's 
questions  and  from  bis  general  demeanor 
while  before  the  court  there  was  no  question 
in  the  mind  of  the  court  that  the  witness 
was  willfully  and  knowingly  wlUiboldlng 
proper  Information  sought  by  the  grand  Jury, 
and  that  tbe  answer  was  considered  by 
the  court  to  be  evasive  and  equivocal,  and 
was  considered  by  the  court  simply  a  subter- 
fuge to  avoid  answering  at  all,  and  In  tbe 
opinion  of  the  court  amounted  to  a  refusal 
to  answer,  and,  so  believing  and  holding,  the 
court  adjudged  him  guilty  of  contempt  as 
set  out  in  the  order,  a  copy  of  which  ia  at- 
tached to  respondent's  return. 

"(8)  That  respondent  holds  petlti<mer  by 
virtue  of  the-  order  and  Judgment  of  the  cir- 
cuit court  of  Boone  county,  Mo.,  duly  en- 
tered of  record  on  ttae  4tb  day  ot  Octobw. 
1911,  by  the  el&!k  of  said  court,  and  a  cerU- 
fled  copy  thereof  under  the  hand  and  seal 
of  the  clerk  of  said  court  made  out  and  de- 
livered to  this  reqiondeut  as  sberlff  of  Boone 
county.  Mo.,  sad  that  reqmndait  bMds  peti- 
tioner under  no  other  warrant,  commitment, 
or  authority  other  tban  the  order  and  Judf- 
ment  aforesaid  and  the  certified  <!osy  of  said 
ordw  and  Judgment 'delivraed  to  aald  re- 
spondent by  tbe  clerk  of  said  court  aa  aftire- 
said." 

Opinion. 

[1]  "1.  First  I  do  not  agree  that  the  Judg- 
ment of  tbe  court  nisi  in  contempt  proceed- 
ings is  conclusive  In  this  court  upon  the 
facts,  when  Issues  as  to  the  facts  are  made 
upon  the  hearing  of  the  writ  of  habeas  cor- 
pus. The  writ  of  habeas  corpus  has  a  pecu- 
liar constitutional  sanctity,  which  this  court 
will  not  permit  to  be  frittered  away  by  any 
Judicial  ascertainment  of  the  facts,  except 
Che  ascertainment  made  by  the  court  trying 
tbe  case  under  this  peculiar  writ  of  rigibt. 
Our  constitutional  provision  as  to  writ  of 
habeas  corpus  has  a  deep-seated  meaning. 
It  was  lodged  there  for  the  sole  purpose  of 
affording  one  derived  of  liberty  the  right 
to  have  the  cause  of  his  detention  investi- 
gated, and,  too,  whether  such  detention  was 
upon  the  judgment  of  a  court,  or  was  upon 
some  other  alleged  authority.  To  say  that 
the  committing  court  in  contempt  proceed- 
ings can  absolutely  conclude  an  InvestlgatiiHi 
of  the  facts  by  the  tribunal  hearing  tbe 
writ  of  habeas  corpus  is  giving  the  Judge 
whose  court  has  been  the  target  of  an  alleged 
contempt  more  power  tban  our  Constitution 
ever  contemplated.  If  such  be  the  law,  the 
only  thing  left  for  the  court  hearing  the 
writ  of  habeas  corpus  Is  to  determine  wheth- 
er the  judgment  and  writ  of  commitment 
are  regular  upon  their  face^  If  they  are, 
then  the  prisoner  must  be  remanded,  it  mat- 
ters not  how  flagrantly  the  offended  Judge 
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may  bare  disregarded  tbe  facta.  Judgmenta 
In  contempt  proceedings  are  in  a  measure 
different  from  other  Judgments.  Tbe7  are 
Jnd^neAts  entered  by  one  niot  altogether  dis- 
interested. Th^  may  not  be  cod,  dlsi>a8- 
slonate  judgments,  but  may  be  shaded  by  the 
feelings  of  one  presiding  over  a  court  thought 
to  have  be&i  outraged  by  the  conduct  of 
a  person  In  attendance  upon  such  court  Hu- 
man liberty  Is  too  sacred  under  our  Con- 
stitution to  say  that  under  a  jadgment 
emanating  ftrom  auch  a  source  the  actual 
facts  are  not  tox  rerlew  in  the  court  trying 
the  writ  of  habeas  corpus.  Mere  jurisdic- 
tion of  the  person  and  the  subject-matter  ia 
not  and  aboidd  not  be  the  test  of  a  valid 
judgment  in  a  contempt  proceeding.  This  la 
the  test  In  ordinary  judgments,  but  ont  of 
respect  for  constitutional  provision  with  ref- 
erence to  the  writ  of  habeas  corpus  many 
courts  have  gone  further,  and,  as  to  con- 
tempt judgments,  hare  said  that.  In  order  to 
sustain  the  contempt  judgment.  It  mmt  not 
only  be  shown  that  the  court  had  jurisdic- 
tion of  the  iterson,  and  of  the  subject-matter 
— I.  e.,  contempt — but  that  it  must  be  shown 
that  under  both  the  law  and  the  facts  the 
partknUar  judgment  could  be  sustained.  A 
learned  discussion  of  this  exact  point  is  found 
from  the  pen  of  Davidson,  P.  J.,  of  the 
TvxMB  Court  of  Criminal  Appeals,  In  the  case 
of  Ex  parte  Duncan,  42  Tex.  Cr.  B.  661,  62 
&  W.  75a 

"In  the  course  of  his  opinion  In  that  case 
Judge  DsTldson  says:  There  Is  nothbig  In 
evidence  before  tlUs  court  outside  the  facts 
recited  In  the  judgment  entered  on  the  2l8t 
of  March  which  shows  that  relator  made  use 
of  any  language  In  any  way  discourteous,  or 
which  could  haTe  beai,  under  the  clrcum- 
stinces,  construed  In  any  other  way  than 
an  indignant  protest  of  an  unoffending  dti- 
sen  against  the  unlawful  arrest  and  humilia- 
tion to  which  he  had  been  subjected,  without 
legal  authority,  nor  was  his  manner  offen- 
sive or  discourteous,  but,  upon  the  contrary, 
all  the  evidence  (the  &cts  recited  In  the 
judgment  excepted)  show  that  neither  his 
language  or  his  manner  was  in  any  respect 
offensive,  such  as  to  form  the  baslB  for  the 
proceeding  In  contempt  A  judgment  which 
la  void  Is  oonclnslve  of  nothing,  and  may  be 
the  subject  of  Inqnlry  in  a  collateral  pro- 
ceeding. The  recited  facts  therein  are  not 
binding  in  any  way  nor  for  any  purpose. 
Nor  can  the  conn  make  contenq>t  of  that 
which  la  not  contempt  (C%uTch,  Hab.  Corp.  | 
152).  And  every  attempt  to  do  so  would  be 
in  excess  of  suthorlty  or  jurisdiction,  as 
much  BO  as  If  the  court  bad  no  authority  or 
power  to  punish  for  contempt  either  In  rela- 
tion to  the  person  or  snbject-matter.  There 
must  be  contempt  In  order  to  justify  pun- 
ishment for  tMt  offense.  "There  are  three 
essential  elements  necessary  to  rendw  con- 
vtctloh  valid.  These  are  that  the  court  may 
have  jurisdiction  over  the  snbject-matter,  the 
person  of  the  d^endant,  and  the  authority  to 


renda  the  particular  judgment  If  either  of 
these  essential  elements  are  lacking,  the 
judgm^t  Is  fatally  defective  and  the  prison- 
er held  under  mcb  jud^oent  may  be  released 
on  habeas  corpus."  Ex  parte  Degener.  30 
Tex.  App.  676,  17  S.  W.  Ill;  Ex  parte  Tay- 
lor, M  Tex.  Cr.  R.  BOl,  81  S.  W.  641 ;  Ex 
parte  Tlnsley,  37  Tex.  Cr.  R.  B17.  40  S.  W. 
S06,  66  Am.  St  Bep.  818;  Ex  parte  Cearby, 
36  Tex.  Cr.  B.  681,  34  S.  W.  635;  Id.,  35 
Tex.  Cr.  R.  634,  84  S.  W.  962;  Brown.  Jur.  U 
109, 110;  Ex  parte  Lake,  87  Tex.  Cr.  B.  656, 
40  S.  W.  727,  66  Am.  St  Bep.  848.  Some  of 
the  older  authorities  r^rd  jurisdiction  of 
the  matter  and  the  prisoner  sufficient  to  give 
the  court  jurisdiction  to  pronounce  the  jn^- 
ment,  which  could  not  be  snccesafully  assail- 
ed by  tills  writ  The  rule  now,  supported 
by  high  and  abundant  authority  and  excel- 
iwt  reason,  la  that  the  court  must  not  only 
have  jurisdiction  over  the  person  and  the 
matter,  but  authority  to  render  the  particu- 
lar judgment  The  jud^ent  is  not  conclu- 
sive upon  the  question  of  the  authority  of 
the  court  to  render  It  That,  as  well  ss  any 
other  matter  which  would  render  the  pro- 
ceedings void,  ia  open  to  Inquiry.'  7  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  p.  86;  People  v.  Us- 
comb,  60  N.  T.  5S8  [19  Am.  B^  211];  Peo- 
ple V.  Court  of  Oyer  and  Terminer,  101  N.  Y. 
245,  4  N.  B.  269,  64  Am.  Rep.  691;  Ex  parte 
Degener,  80  Tex.  App.  566,  17  S.  W.  1111; 
Holman  v.  Mayor,  eta,  84  Tex.  668;  Ex 
parte  Flak,  118  U.  S.  713,  6  Sup.  Ct  724,  28 
U  Ed.  1117.  Jurisdiction  of  the  person  snd 
the  subject-matter  are  not  alone  conduslve, 
but  the  authority  of  the  court  to  render  the 
particular  judgment  is  the  subject  of  in- 
quiry; and  U,  upon  a  review  of  the  whole 
record,  it  appears  that  a  judgoient  unwar- 
ranted by  law  was  entered,  the  party  thus 
placed  in  o(mtempt  will  be  released  under  the 
writ  of  habeas  corpus.  Same  authorities. 
Among  other  jurisdictional  defects  is  also 
found  the  following:  The  infliction  of  pun- 
ishment in  eness  of  that  allowed  by  law 
(Ex  parte  Edwards,  11  Fla.  174;  Haines  v. 
Haines,  SS  Mich.  138 ;  People  v.  Uacomb,  00 
N.  T.  668  [19  Am.  Rep.  211] ;  In  re  Patterson, 
99  N.  C.  407,  6  S.  EL  643 ;  In  re  Walker.  82 
N.  a.  08;  Commonwealth  v,  Newton,  1 
Grant,  Cas.  [Pa.]  453;  In  re  Pierce,  44  W1& 
411);  as  also  where  the  commitment  Is  for 
an  indeflnlte  time  (Ex  parte  Kearby,  35  Tex. 
Cr.  B.  631,  34  S.  W.  635;  Yaxley's  Case,  1 
Salk.  351;  Bex  v.  James,  6  Bam.  ft  Aid.  £04, 
7  E.  C.  L.  292 ;  Cromartie  v.  ODmn^ssloner, 
85  N.  C.  211 ;  In  re  Bammel,  9  B.  I.  248;  In 
re  Leach,  51  Tt  630;  People  v.  Plrfenbrink, 
06  111.  68;  State  v.  Myers,  44  Iowa.  5S0; 
Bl^ley  V.  Commonwealth,  2  J.  J.  Marsh. 
[Ky,]  576;  Ex  parte  Alexander,  2  Am.  Law 
Beg.  [O.  S.]  44;  In  re  Watson,  3  Laus.  [N.  i.) 
408 ;  OouL  V.  Roberts,  4  Pa.  Law  J.  126).  If  the 
judgment  Is  not  conclusive  upon  the  question 
of  the  authority  of  the  court  to  render  It 
wh»i  the  facts  are  not  therein  recited,  then 
the  recltatlott  or  partial  recitation  of  the 
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facts  In  snch  jndgmoit,  and  uptm  wlilcb  It  Is 
predicatecU  will  not  add  anything  more  to 
Its  sanctity  than  If  un  recited,  and  snch 
Judgment  Is  as  much  the  aabject  of  attack  as 
if  such  facts  were  entirely  omitted.  If  the 
nnredted  facts  woald  not  or  do  not  authorize 
the  particular  Judgment  rendered,  then  the 
mere  recitation  of  the  same  facta  in  the 
Judgment  will  not  make  It  Talid.  nor  add 
strength  or  vitality  to  it  If  the  Judgment 
is  Told,  in  either  event,  it  Is  tiie  subject 
of  Inquiry  in  a  habeas  corpus  proceeding, 
and  It  must  be  void  to  be  so  attacked.  Au- 
thorities supra.  In  Parker's  Oase,  35  Tex. 
Or.  R.  12,  29  8.  W.  480,  790.  this  question 
was  expressly  dedded.  The  Judgment  in  that 
case  r«!lted  as  a  fact  that  the  court  adjourn- 
ed on  May  14,  1892,  and  it  waji  attacked  on 
habeas  corpus  on  the  ground  that  this  recita- 
tion was  false,  in  that  the  court  as  a  matter 
of  tact  did  not  adjourn  <hi  Hay  14Ui,  but 
did  adjourn  after  12  o'clock  at  night  of  said 
day,  which  rendered  the  Judgmmt  void,  be> 
cause  said  court  law  was  necessarily  ter^ 
mlnated  at  midnight  of  aald  day.  The  con- 
tention was  that  the  Terdict  was  returned  In- 
to court  aftw  12  o'clock  at  nl^t,  and  on  this 
issue  the  caae  wan  tried  by  this  court  If 
the  Terdict  was  rendmd  after  12  o'clock 
at  night  it  was  void,  because*  as  stated 
aboTe,  the  term  of  the  court  had  necessarily 
terminated  at  the  hour  of  mldnl^t  and 
before  the  verdict  was  rendered.  The  recita- 
tion of  fact  in  the  Judgmrait  if  true,  consti- 
tutes the  Tordlct  a  legal  one,  and  the  Judg- 
ment valid.  It  wu  contended  In  that  case, 
as  it  is  in  this,  that  ttie  recitation  of  the 
fact  in  the  Judgmmt  was  conclualTe,  and  not 
subject  to  atta<&  In  the  habeas  corpus  pro- 
ceeding. Thlm  court  however,  held  other- 
wise, and  that  it  was  permissible  to  go  be- 
hind the  record,  and  probe  Into  the  T*«y 
tmth  of  the  mattOT,'  etc.  Judge  Henderson, 
dellTerlng  the  opinion  of  the  court  uses  this 
language:  'Notwithstanding,  the  recitals  In 
the  Judgment  in  this  case,  we  hold  that  It  is 
competent  under  the  writ  of  habeas  corpus, 
to  go  behind  the  record,  and  probe  Into  the 
very  truth  of  the  matter  as  to  whether  an 
act  purporting  to  have  been  done  during 
the  term  was  In  fact  done  during  the  time 
recited  by  the  record.'  See,  also.  Ex  parte 
Jnneman,  28  Tex.  App.  488,  13  S.  W.  783; 
White's  Ann.  Code  Cr.  Proc.  |  98,  aubsecs. 
6.  7;  also  sections  180  and  131.  for  collated 
authorities,  as  well  as  the  authorities  cited 
supra.  After  hearing  the  facts  In  that  case, 
the  court  sustains  the  Judgment  of  the  trial 
court  The  Parker  Case,  then,  Is  authority 
for  the  further  proposition  that  we  will  hear 
the  facts  on  controverted  isanes  of  this  char- 
acter, and  where  there  Is  a  conflict  In  the 
evidence,  which  may  or  may  not  support  the 
Judgment  and  there  Is  sufficient  evidence  to 
support  the  Judgment,  that  we  will  not  dis- 
turb the  ruling  of  the  trial  court  The  writer 
did  not  participate  in  the  decision  of  the 
Parker  Case,  aa  will  be  seen  by  the  report 


of  that  case  That  case  la  dedstve  agalnat 
the  state's  contention  that  the  redtatitMi  of 
the  facts  In  the  Judgment  Is  conelupive.  and 
cannot  be  attacked  tm  habeas  corpus,  and 
that  case  must  follow  the  unbrokoi  line  of 
decision  In  this  state.  Ex  parte  Degener. 
supra.  The  same  rule  obtains  as  to  orders, 
etc.,  of  the  court  See  Ex  parte  I^ike,  37 
Tex.  Or.  R.  696,  40  a  W.  727  [06  Am.  St 
Rep.  8481. 

"In  Ex  parte  Irvine,  74  IPed.,  loe.  dt  OBO. 
Taft  Circuit  Judge,  said:  The  firrt  qnea- 
tlon  for  consideration  in  this  bearing  ts  bow 
far  this  court  may  look  beyond  the  conunlt- 
ment  and  its  recitals  into  the  evidence  and 
drcnnutances  upon  which  the  eonunlttlng 
court  acted.  It  la  and  must  be  conceded  that 
the  court  had  full  Jurtodictlon  to  try  the 
Indictment  to  Issue  the  subpoena  which 
brou^t  the  witneas  to  the  stand,  and  to  di- 
rect him  to  be  sworn.  It  had  Jurisdiction 
over  the  defendants  and  over  the  caose. 
But  the  acts  of  the  court  bm  complained 
of,  while  In  Uie  course  of  the  trial  ot  the 
indictment  and  oH  the  defendants,  ooneemed 
one  who  was  not  a  party  to  the  prooeedlng ; 
and  the  Jurisdiction  of  ttie  court  with  ref- 
erence to  the  witness  is  distbict  from,  though 
it  grows  out  of,  the  Jurisdiction  to  try  the 
indictment  It  is  pomible  that  the  witness 
by  a  direct  proceeding  In  error  as  from  a 
criminal  case  might  have  the  vitality  of  his 
sentence  inquired  into  by  an  appelate  court 
Whether  this  be  true  or  not  it  la  unneces- 
sary to  decide.  It  la  dear  that  the  decisions 
of  the  Sapreme  Court  requires  this  court  to 
hold  that  upon  such  a  question  as  this,  the 
testimony  and  facts  upon  which  the  court 
acted  In  committing  the  witness  may  and 
must  be  considered  by  the  court  before 
which  the  vitality  of  the  commitiucnt  Is  to 
be  tested  In  a  collateral  way  npoa  habeas 
corpus.  In  the  Counselman  Case  [142  U.  S. 
547,  12  Sup.  Ct  195,  35  L.  Ed.  1110].  the 
whole  proceeding,  together  with  all  the  evi- 
dence given  by  the  witness  and  the  action 
of  the  court  was  examined  on  habeas  cor- 
pus. In  the  case  of  Ex  parte  Ftsk.  113  D.  S. 
713,  5  Sup.  Ct  724.  28  L.  Ed.  1117,  the 
question  was  on  habeas  corpus  to  determine 
tbe  validity  of  the  commitment  for  contempt 
of  a  party  defendant  to  an  action  removed 
to  the  federal  court  from  the  state  court  in 
New  York  for  his  refusal  to  answer  a  quefi- 
tlon  put  to  him  In  a  proceeding  authoriaed 
by  a  statute  of  the  state  for  the  examina- 
tion of  defendants  before  a  master  prior  to 
the  trial.  In  that  caae  the  conrt  held  that 
the  statutory  procedure  was'  not  ai^licable 
to  the  federal  court  and  therefore  that  the 
murt  was  without  power  to  compel  a  wit- 
ness to  answer  In  such  proceeding,  and  that 
the  commitment  was  void.  In  that  caae  the 
entire  proceeding  before  the  circuit  court 
was  considered  by  the  Suprone  Court  Tbe 
question  whether  the  statute  applied  to  the 
examination  of  wltneaaaa  In  a  federal  court 
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wu  a  men  matter  of  prooednre,  wblCh 
with  reference  to  the  canae  under  considera- 
tion b7  the  oonrt  could  not  affect  Its  Jntlsdie- 
tlon.  It  liad  the  power  to  decide  whether 
that  procednie  should  be  followed  In  the 
cause,  and  a  Judgment  raidored  by  It  In  the 
cause  would  not  hare  been  Toid,  even  though 
reached  hj  eridence  obtained  in  accordance 
with  the  state  statute;  but,  when  the  stat- 
ute ms  used  as  the  basis  fbr  a  commitment 
for  oontenpt  by  a  witness  who  decUned  to 
answer,  its  appUcatlon  to  the  federal  prac- 
tice did  affect  the  power  and  Jurisdiction  of 
the  court  to  commit  the  witness  whose  tes- 
timony was  invoked  under  it  In  the  light 
of  the  Oomieelman  Oase  and  the  case  of  Bx 
saxte  Flsk  the  duty  of  this  court  to  examine 
into  and  consider  the  facts  upon  which  the 
trial  court  acted  In  committing  the  petition- 
ers cannot  be  doubted.  If  the  petitioners  in 
their  refusal  to  answer  the  questions  were 
within  the  protection  of  the  fifth  amendment 
o£  the  GoustltutUHi,  the  poww  of  the  court 
to  commit  than  for  their  refusal  was  ex- 
oeededt  and  the  invalidity  of  tlie  commitment 
may  be  dedared  in  this  oollateral  Inquiry.* 
So,  toOt  in  this  state,  Sherwood,  J.,  has  gone 
into  the  question.  In  Ex  parte  O'Brien,  127 
Mo.,  loc.  dt  4Sd,  30  S.  W.  160.  Iw  says: 
3nt  tiiera  are  other  groands  to  be  now  ex- 
amined whldt  go  to  the  validity  of  the  com- 
mitment In  question.  Our  habeas  corpus 
act  contains  a  section  which  declares  that 
"no  court,  under  the  provisions  of  this  chap- 
ter, shall  in  any  other  matter  have  power 
to  inquire  Into  the  legality  or  Justice  of  any 
process,  Judgment,  decree  or  order  of  any 
court  legally  oonstltutedt  nor  Into  the  Justice 
or  propriety  of  any  commitment  for  con- 
tonpt,  made  by  any  court,  officer  or  body, 
according  to  law,  and  plainly  charged  in 
such  commitment,  as  herein  before  provided. 
[Rev.  St  1889]  I  5379."  Notwithstanding 
this  provision,  however,  It  has  been  ruled  In 
New  York,  upon  a  similar  statute,  that  a 
party  committed  has  "an  undoubted  right  to 
show  that  the  committing  magistrate  acted 
without  authority;  and  this  is  so.  notwith- 
standing the  commitment  recites  the  exist- 
ence of  the  necessary  facts  to  give  Jurisdic- 
tion. No  court  or  officer  can  acquire  juris- 
diction by  the  mere  assertion  of  it  or  by 
falsely  alleging  the  existence  of  facts  on 
which  Jurisdiction  depends."  People  v.  Cas- 
sels,  S  HiU  (N.  Y.)  1G4.  See,  also,  Welch  v. 
Nash,  8  East,  loc.  dt  403,  as  to  the  inability 
of  assertion  made  on  the  record  to  create 
facts.  The  force  and  effect  of  the  statute 
of  New  York,  as  already  adverted  to,  were 
elaboratly  discussed  in  People  ex  rel.  v.  Lls- 
comb,  60  N.  Y.  559  [19  Am.  Rep.  211],  where 
People  V.  Gassels,  supra,  was  quoted  from 
with  approval,  and  it  was  there  said  that: 
"The  prohibition  of  the  forty-second  section 
of  the  habeas  corpus  act,  forbidding  the  In- 
quiry by  the  court  or  officer,  Into  the  legal- 
ity of  any  previous  Judgment,  decree  or  ex- 
ecution spedfled  in  the  twenty-second  sec- 


tion, does  not  and  cannot,  without  nullifying, 
In  good  measure,  the  provisions  of  that  and 
other  sections  of  the  act  take  from  the  court 
or  officer  the  power,  or  relieve  him  from 
the  duty  of  detramining  whether  the  pro- 
cos,  Judgment,  decree  or  execution  emanat- 
ed from  a  court  of  onnpetent  Jurisdiction ; 
and  whether  the  oonrt  making  the  Judgment 
or  decree,  or  issuing  the  process,  had  the  le- 
gal and  constitutional  power  to  give  such 
Judgment  or  send  forth  such  process.  It 
simfdy  prohibits  the  leview  of  the  decision 
of  a  court  at  competffiit  Jnrisdlctiou.  *  •  • 
The  inquiry  is,  necessarily,  In  every  ease, 
whether  the  iwocess  is  void,  and  the  officer 
or  court  having  Jurisdiction  of  the  writ 
must  pass  upon  it  If  a  process  good  in 
form  issued  upon  a  Judgment  of  a  court  hav- 
ing Jurisdiction,  either  general  or  limited, 
must  in  all  cases  be  assumed  to  be  valid  un- 
til the  Ju^^ment  be  reversed  upcm  error,  the 
remedy  by  writ  of  habeas  corpus  will  be  <tf 
but  Uttle  valuft"  And  that  the  relief  af- 
forded at  commmi  law  by  "this,  the  great- 
est of  all  writs,**  is,  under  the  Constitution, 
beyond  the  pale  of  legislative  discretion,  and 
should  not  be  "shorn  of  its  powers  and  its 
glory  by  a  subtle  and  metaphysical  interpre- 
tation; rather  should  it  receive  a  liberal 
construction,  in  harmony  with  Its  grand  pur- 
pose and  in  disregard,  if  need  be,  of  tech- 
nical language  used.**  An  author  already 
quoted  says :  "But,  while  it  is  held  In  many 
of  the  earlier  cases  that  if  a  court  has  Ju- 
risdiction of  the  person,  place,  and  subject- 
matter.  Its  Judgment  cannot  be  successfully 
attacked  upon  habeas  corpus,  other  courts 
hold  that  Jurisdiction  of  the  person,  place, 
and  subject-matter  are  not  alone  conduslve. 
and  that  the  Jurisdiction  of  the  court  to  ren- 
der the  particular  judgment  In  question  Is  a 
proper  subject  of  Inquiry.  A  court  may 
have  authority  to  hear  and  determine  a 
case,  but  Its  determination  or  Judgment  must 
be  within  the  confines  of  the  law,  and  such 
power  does  not  authorize  It  simply  because 
it  has  Jurisdiction  to  render  some  Judgment 
In  the  case,  to  trample  down  the  prisoner's 
fundamental  and  constitutional  rights  by 
pronouncing  a  sentence  unauthorized  by 
law."  Church  on  Hab.  Corp.  (2d  Ed.)  f  368; 
Ex  parte  Lange,  IS  Wall.  163,  21  L.  Ed.  872, 
and  other  cases  dted.* 

"In  this  case  the  commitment  recited  that 
the  contempt  occurred  In  the  presence  of  the 
court  when,  as  a  matter  of  fact  as  shown 
by  proof  aliunde  in  controversion  of  the 
terms  of  the  commitment  that  tbe  alleged 
acts  were  not  in  the  presence  of  the  court, 
nils  was  the  situation  in  the  case  which 
called  for  the  foregoing  discussion.  The 
same  point  was  urged  by  counsel  for  peti- 
tioner in  both  of  the  cases  of  In  re  Clark, 
208  Mo.  121,  106  8.  W.  990,  15  L.  R.  A.  (N. 
S.)  834,  and  In  re  Shull,  221  Mo.  623,  121  S. 
W.  10,  133  Am.  St  Rep.  496,  bnt  tbe  question 
is  not  directly  passed  upon  in  eltber.  In 
the  former  case,  however  (208  Mo.  loc.  dt 
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142,  106  3.  W.  905,  15  L.  R.  A.  [N.  S.]  834). 
we  did  say  somethlDg  aa  to  the  high  cbar- 
acter  of  the  writ  of  habeas  corpus  which  have 
the  right  ring,  thus:  The  circuit  attorney 
hrlngs  to  our  Bttmtioii  the  decision  of  the 
St  Louis  Oourt  of  Appeals  denying  petltlraier 
his  discharge  from  the  same  judgment  and 
commitment  challenged  here.  In  re  Olark 
[126  Mo.  App.  891]  103  S.  W.  IIOS.  It  goes 
without  saying  tiiat  with  this  court  a  deci- 
sion bearing  the  hall-mark  of  a  court  of  ao 
high  authority  as  the  St  Louis  Court  of  Ap- 
peals passes  current  aa  perauaslre  and  In- 
8tructiT&  We  do  not  understand  the  circuit 
attorney  to  make  the  out  and  out  ccmtentlott 
that  the  decision  in  Question  rises  to  the 
plane  of  res  adjudlcata;  bat  if  such  be  his 
position,  implied  or  by  Indicectlon,  it  is  not 
sound.  A  plea  of  estoppel  by  record  In  a 
habeas  corpus  case  is  good  on  the  same  tacts 
where  the  prisoner  has  been  discharged,  but 
is  bad  where  the  prisoner  has  been  remand- 
ed, fta  here.  This  Is  so  because  Judges  may 
be  likened^  unto  priests  attending  between 
the  boma  of  the  altar  in  the  Temple  of  Jus- 
tice. So  attending,  they  stand  solemnly  charg- 
ed with  keeping  the  lamp  of  personal  liberty  In 
oil,  well  trimmed,  and  brightly  burning.  It 
is  so  because  the  liberty  of  the  citizen  is  an 
immediate  Jewel  of  the  law  to  be  sacredly 
cherished  and  hedged  about  withal.  There- 
fore no  mere  legal  fictions,  good  for  use  In 
matters  of  less  moment,  or  matters  of  punc- 
tilio, or  comity  between  courts,  may  shield 
any  one  restraining  an  American  citizen  of 
his  liberty  from  having  the  why  and  where- 
fore of  that  restraint  summarily  looked  in- 
to by  any  court  of  competent  Jurisdiction  in 
the  land.  The  discretion  of  one  judge  In  re- 
manding the  prisoner  does  not  bar  the  dis- 
cretion of  another  In  discharging  the  prison- 
er on  habeas  corpus.  "Wherefore,  when  the 
great  writ  goes  down — a  writ  whose  origin 
Is  beyond  the  dawn  of  English  history,  whose 
final  and  triumphant  establishment  was  a 
landmark  In  the  erolutlon  of  cItU  liberty, 
making  the  hearts  of  Its  lovers  leap  for  joy 
— to  the  prisoner  the  doors  of  Jails  open,  he 
cornea  Into  court  with  his  shackles  dropped, 
and  the  cause  of  his  imprisonment,  the  very 
marrow  of  it  is  laid  bare  to  the  utmost  verge 
and  minutlEe  permitted  by  written  law. 
And  this,  too  no  matter  what  court  has 
therefore  denied  relief,  unless  it  I>e  a  court 
of  superior  jurisdiction."   B.  S.  1809,  {  3546.' 

"If  former  adjudication  In  another  habeas 
corpus  proceeding  will  not  estop  a  subsequent 
inquiry  as  to  facts  surrounding  the  deten- 
tion of  a  citizen,  why  should  it  be  said  that 
the  findings  of  fact  made  by  the  presiding 
Judge  of  the  court  against  which  the  offense 
of  contempt  was  committed  would  forever 
aeal  the  Hps  of  a  petitioning  citizen  from 
showing  the  facts  surrounding  the  Judgment 
committing  him?  If  the  high  character  of  the 
writ  under  the  Constitution  is  such  as  to  pre- 
clude the  doctrine  of  res  adjudicato,  ao  long 


as  the  petitioner  Is  In  custody,  why  shonM 
not  the  same  rule  apply  to  facts  surround- 
ing and  entering  Into  the  parttculor  Judg- 
ment? 

[2]  "We  are  firmly  ot  (qjilnton  that,  tm  to 
contempt  Judgments,  such  Judgments  can  be 
attacked  in  habeas  corpus  fOr  (1)  want  of 
Jurisdiction  over  the  person;  (2)  want  of 
Jurisdiction  over  subject-matter;  ai^ 
want  of  Jurisdiction  in  the  particular  case 
owing  to  the  facts  thereof,  althougb  the  first 
two  requisites  are  fully  met    In  other 
words,  as  said      the  Teocas  court  *iior  can 
the  court  make  contonpt  of  fliat  wUch  is 
not  contempt:  and  ensrj  attonpt  to  do  w 
would  he  in  «Eees8  of  authority  or  Jniiadlc- 
tlout  as  much  so  as  if  the  court  bad  no  au- 
thority or  power  to  punish  for  contempt, 
^ther  in  relation  to  the  person  or  sobject- 
matter.  llieare  must  be  omtempt  In  order  to 
Justify  punishment  for  that  offensa.*  *  Proof 
that  there  was  In  fact  no  contempt  abonld 
avoid tlie Judgment  Weare  aware  thatttim 
are  generoliKaUons  in  the  books,  wtaicb  ap- 
pear opposed  to  this  doctrine,  but,  if  we  are 
to  give  foil  vitality  to  the  constitntloiial 
writ  of  habeas  corpus,  such  ahonld  be  the 
law.   If  not  the  bearings  upon  writs  ot  ha- 
beas corpus  become  mere  perfunctory  pro- 
ceedings in  which  we  determine  a  mere- 
paper  case;  i  e.:  (1)  Has  the  court  Jnns- 
dlction  of  the  person  and  subject-matter, 
and  (2)  has  the  court  (whether  truly  or  false- 
ly) recited  facts  enough  to  constitute  con- 
tempt?  Such  a  hearing  would  be  far  from 
the  hearing  so  forcefully  put  by  our  Brother 
Lamm,  In  Clark's  Case,  supra,  when  he  said: 
'Wherefore,  when  the  great  writ  goes  down — 
a  writ  whose  origin  is  beyond  the  dawn  of 
English  history,  whose  final  and  triumphant 
establishment  was  a  landmark  in  the  evolu- 
tion of  civil  liberty,  making  the  hearts  of 
its  lovers  leap  for  Joy — to  the  prisoner  the 
doors  of  Jails  open,  he  comes  Into  court  with 
his  shackles  dropped,  and  the  came  of  hit  im- 
priaonment,  the  very  marrow  of  it,  U  tail 
bare  to  the  utmost  verge  and  tntnutia  per- 
mitted hy  v^ritten  law'  The  Italics  are  oura. 
Prison  doors  are  but  temporarily  opened.  If 
under  this  great  and  benign  writ  we  are 
bound  by  the  mere  ipsl  dixit  of  a  judge  find- 
ing for  us  the  facts:  The  leaping  of  hearts 
for  joy  would  only  last  long  enough  for  the 
prosecutor  to  read  a  false  finding  of  ftict  In 
a  well-written  judgment,  which  finding  made 
contempt  wherein  there  was  no  contem:)t. 
There  the  'very  marrow'  of  the  cause  of  ttie 
Imprisonment  might  be  fully  shadowed  by 
a  perverse  finding  of  facts,  which  would 
prevent  its  beli^  laid  bare.'  Furthermore, 
our  statute  (section  2468.  R.  S.  1909)  seons 
to  contemplate  the  practice  for  which  we 
contend.    That  section  reads:   TThe  party 
brought  before  any  court  or  magistrate  by 
virtue  of  any  writ  of  habeas  corpus  may 
deny  the  material  facta  set  forth  in  the  re> 
turn,  or  allege  any  fact  to  show,  either  that 
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Ills  detenUou  or  impriwnunent  Is  nnlawfal, 
or  tbat  be  Is  entitled  to  bis  discharge,  wbldi 
allesatlcai  or  denials  bIuiII  be  on  oatb.' 

[3]  "11.  Going  a  step  fartber,  I  do  not 
asree  to  tbe  opinion  written  because  on  tbe 
admitted  facts  tbere  was  no  contempt  com- 
mitted. I  care  not  whose  statement  of  the 
facta  we  consider.  The  petitioner  did  not 
fall  to  answer  the  qaestlons  propounded, 
when  be  said:  'I  could  not  say.  Possibly  I 
did.  I  could  not  say.  Probably  I  did.' 
Tbrae  two  answers  answered  both  questions 
propounded.  The  two  questions  were;  'Ques- 
tion 1.  H.  P.  Creasy,  did  yon  on  September 
22,  1911,  buy  one  pint  of  whisky  for  "Jimmy," 
the  tailor,  tbat  works  for  Harrell?  Ques- 
tion 2.  H.  P.  Creasy,  did  you  on  Thursday, 
September  21,  1911,  about  6  o'clock  p.  m., 
buy  one-half  pint  of  whisky  for  Tom  Newby, 
from  the  negro,  Bqulre  Bannister,  at  Tom 
Morris'  drug  store?'  It  may  be  that  the 
answers  were  not  truthful,  but  tbey  answer- 
ed the  questions.  If  not  truthful,  tbe  peti- 
tioner subjected  himself  to  a  charge  of  per- 
jury, but  not  to  a  chaise  of  contempt  for  re- 
fusing to  answer  a  question.  There  Is  a 
marked  difference  between  a  refusal  to  an- 
swer a  question  so  as  to  render  one  guilty  of 
contempt  of  court  directing  an  answer,  and 
untruthfully  answering  the  question.  The 
facts  of  this  record  may  tend  to  show  per- 
jury, but  do  not  show  contempt  based  on  the 
ground  of  a  refusal  to  answer  questions. 
Under  the  admitted  facts,  tbe  trial  Judge 
has  found  contempt,  where  none  In  fact  ex- 
ists. He  has  adjudged  contempt  where  there 
was  no  contempt,  and  In  this  bis  Judgment 
Is  void  for  want  of  power  to  enter  the  par- 
ticular Judgment.  The  Ipsl  dixit  of  no  court 
can  make  contempt  of  that  which  does  not 
rise  to  the  level  of  contempt.  If  this  man 
has  been  guilty  of  perjury,  tbe  courts  are 
open,  but  the  stunmary  process  for  contempt 
does  not  He  In  such  a  case. 

[4]  "III.  Tbe  petitioner  should  be  dis- 
charged for  a  further  reason  apparent  upon 
the  face  of  the  record  from  the  circuit  court. 
Onr  statute  (R.  S.  1909,  S  3884)  reads: 
'•  •  •  Whenever  any  person  shall  be 
committed  for  any  contempt  specified  in  this 
chapter,  tbe  particular  circumstances  of  bis 
offense  shall  be  set  forth  In  tbe  order  or 
warrant  of  commitment'  B.  S.  1899,  |  1619. 
Tbe  statutory  power  to  punish  for  the  kind 
of  contempt  involved  in  this  case  Is  found  in 
R.  S.  1909,  S  3881,  tbe  material  portions  of 
which  section  are:  'Every  court  of  record 
shall  bare  power  to  punlsb  as  for  criminal 
contempt  persons  guilty  of:  *  *  *  Fifth, 
tbe  contumadons  and  unlawful  refusal  of 
any  person  to  be  sworn  as  a  witness,  or, 
wh&a  so  sworn,  to  refuse  to  answer  any  le- 
gal and  proper  interrogatory.*  The  circuit 
court  was  proceeding  under  the  latter  part 
of  clause  5  of  said  section.  The  prisoner 
was  committed  upon  a  certlfl(!d  copy  of  the 
conrt^B  Judgment  placed  In  the  hands  of  the 


dierlfl  as  his  warrant  of  commitment  Su<A 
Judgment  therefore  becomes  important  It 
reads:  'Now  at  this  day  comes  W.  F.  Bob- 
Inson,  foreman  of  the  grand  jury,  duly  im- 
paneled, sworn,  and  charged  and  now  sitting 
within  and  for  Botme  county,  Mo.,  and  re- 
porte  to  the  court  In  writing  tbat  one  H.  P. 
Creasy,  who  has  been  doly  sabpcenaed  to 
appear  as  a  witness  before  said  grand  Jury, 
has  refnsed  to  ojmvrer  proper  and  lawful 
questions  propounded  to  him,  tbe  said  H.  P. 
Creasy,  by  said  grand  Jury,  which  said  ques- 
tions are  submitted  to  the  court  In  writing 
by  the  said  foreman  of  said  grand  jury  and 
are  as  follows,  to  wit:  "Question  No.  1. 
Did  you  on  September  1911,  buy  one 
pint  of  whisky  for  'Jimmy,'  the  tailor  tbat 
works  for  Harrell?  Question  No.  2.  Did  yon, 
on  Thursday,  September  21,  1911,  at  about 
Q  o'clock  p.  m.,  buy  one-half  pint  of  whisky 
for  Tom  Newby  from  the  negro,  Squire  Ban- 
nister, at  Tom  Morris'  drug  store?"  And,  the 
court  having  determined  that  the  witness  is 
bound  to  answer  said  questions  and  having 
Informed  the  grand  Jury  of  Its  decision,  tbe 
said  H.  P.  Creasy,  having  persisted  in  his  re- 
fusal to  answer  said  questions  so  propound- 
ed to  him  by  said  grand  Jury,  is  brought  be- 
fore the  court  and,  the  questions  being  read 
to  him  and  explained  and  being  admonished 
by  the  court  to  answer  said  questions,  still 
refuses  and  declines  to  answer  said  ques- 
tions, and  says  and  announces  to  the  court 
that  he  will  not  answer  said  questions,  and 
the  court  believing  and  finding  tbat  the  re- 
fusel  of  said  witness  to  answer  said  ques- 
tions Is  willful  and  contumacious,  and  in 
contempt  of  said  grand  jury  and  of  this 
court,  doth  find  tbe  said  H.  P.  Creasy  to  be 
guilty  of  contempt  of  this  court  and  doth 
order  and  adjudge  tbat  tbe  said  H.  P. 
Creasy  for  said  contempt  of  court  be  punish- 
ed by  imprisonment  in  the  county  Jail  of 
Boone  cotmty.  Mo.,  for  a  term  and  period  of 
six  months.  And  the  clerk  of  this  court  is  di- 
rected to  forthwith  make  out  a  commltinent 
for  the  said  H.  P.  Creasy  and  deliver  the 
same  to  the  sherlft  or  keeper  of  the  Jail  of 
Boone  county,  directing  him  to  receive  and 
Imprison  the  said  H.  P.  Crea^  for  the  term 
aforesaid.' 

"This  judgment,  to  my  mind,  fails  to  meas- 
ure up  to  the  demands  of  the  stetute.  Un- 
der the  statute,  'the  particular  circumstances 
of  his  offense  shall  be  set  forth  in  the  order 
or  warrant  of  conunltment*  The  order  in 
this  case  does  set  forth  the  qnestlons  asked 
tbe  petitioner,  but  does  not  undertake  to 
give  the  response  made  by  the  petitioner.  If 
tbe  petitioner  said,  *l  refuse  to  answer  those 
questions,'  this  taitA  should  be  set  ont  and 
not  tbe  mere  conclusion  of  the  court  tbat  the 
petitioner  bad  refused  to  answer  the  ques- 
tions. If  the  petitioner  reqwnded  in  any 
other  way,  his  response  should  be  set  out 
and  not  the  court's  conclusion  of  what  tbat 
response  was.    Thia  case  emphaslns  onr 
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dIsciuHlon  of  these  statntea  In  tbe  case  of  In 
re  SchuU,  221  Mo.,  loc  cJt  627, 121  S.  W.  10, 
133  Am.  St.  Rep.  496.  In  that  case  we  dis- 
charged tbe  petitioner  because  tbe  commlt- 
ment  stated  conclnslons  rather  than  facts 
and  drcnmstanceB.  In  this  <nse  the  retam 
of  the  sheriff  made  bj  the  sheriff,  and  a  part 
«f  the  record  proper  before  this  court,  says: 
That  the  Jndee  then  explained  to  the  said 
H.  P.  Creasy  that  what  tbe  grand  Jnry  want- 
ed was  an  nnequlrocal  answer  to  their  qoea* 
tlons— that  Is  "Yes"  or  "No"— and  that  the 
events  beb^  of  such  recent  occnrrence  that 
he,  the  said  H.  P.  Creasy,  certainly  should 
be  able  to  remember  them  and  make  definite 
reply;  that  thereupon  said  H.  P.  Oreasy  re- 
plied to  the  said  Judge  of  said  circuit  court, 
"I  can't  give  tbem  any  different  answer. 
That  is  the  best  I  can  do  for  yon." '  This 
return  farther  and  previously  shows  that  at 
the  time  the  petitions  was  before  the  court 
that  the  court  was  there  informed  of  the 
t&ct  that  petitioner  had  answered  the  ques- 
tions 1  and  2  to  the  grand  jury  by  the  fol- 
lowing answers:  That  to  said  question  No. 
1  H.  P.  Grea^  made  the  following  answer: 
^'I  could  not  say.  Possibly  I  did."  That  to 
question  No.  2  H.  P.  Creasy  made  the  fol- 
lowlilg  answer:  "I  cannot  say.  Probably  I 
did."  *  This  fact  and  tbe  circumstance 
should  have  been  stated  In  the  order  of 
commitm^t  and  Judgment  In  contempt 
cases  It  Is  facts  and  circumstances  which  go 
to  make  up  the  contempt  which  must  be  set 
forth,  and  not  the  legal  coDClnsioiis  of  the 
Judge  as  to  what  are  the  facts  and  circum- 
stances. 

"In  SchuU's  Case  the  court  said:  'Con- 
tempt of  court  Is  "a  specific  criminal  offense, 
and  a  fine  Imposed  Is  a  Judgment  In  a  crim- 
inal case.  The  adjudication  is  a  conviction, 
and  the  commitment  in  consequence  thereof 
Is  execution."  Church  on  Habeas  Corpus 
(2d  Ed.)  i  308;  Ex  parte  Kearney,  7  Wheat. 
38  [5  L.  Ed.  391].  It  is  in  recogniaon  of 
this  i»rlaclple  that  the  General  Assembly,  by 
the  foregoing  statutory  provisions,  requires 
that,  when  a  citizen  Is  committed  to  prison 
for  contempt,  the  commitment  itself  shall 
contain  "the  particular  circumstances  of  his 
offense,"  or,  in  the  language  of  [Rev.  St 
1899]  section  3576,  tbe  contempt  Itself  must 
be  plainly  and  spedally  cbarged  In  the  com- 
mitment When  the  commitment  In  tbia  case 
Is  tested  In  the  crucible  of  the  law,  it  Is 
found  to  fail  far  short  of  the  requirements 
of  tbe  statute.  Similar  statutes  are  found 
in  other  states.  If  we  look  at  the  recitals 
of  the  order  leading  up  to  the  adjudication 
of  the  contempt,  there  Is  no  effort  made  to 
state  the  particular  questions,  the  i^ustd 
to  answer  which  constituted  the  oontenqit. 
We  are  simply  told  that  the  petitioner  had 
treated  the  court  disrespectfully  In  refnsing. 
to  anewor  i»oper  and  legal  onesUons  pro- 
pounded to  him.  It  Is  not  even  found 
that  salA  fltaesttons  wen  matwlal  and  per^ 


Unent,  but,  aside  from  this  last  considera- 
tion, the  statute  requires  tbe  tacts  them- 
selves to  be  stated,  not  merely  the  court's 
condnslons  that  the  questions  were  legal  and 
proper,  and,  when  we  come  to  the  adjadica- 
tlon  of  the  contempt  itself,  it  la  not  even 
put  upon  the  grouild  of  the  refusal  to  an- 
swer questions,  but  the  finding  and  the  only 
finding  is  that  petitioner  treated  tbe  court 
disrespectfully.  In  what  manner  or  bow 
the  petitioner  had  treated  tbe  court  disre- 
spectfully the  court  did  not  adjudge  and 
state  In  Its  Judgment  If  It  should  be  said 
It  can  be  Inferred  from  the  matter  of  in- 
ducement set  out  In  the  record,  the  answer 
of  all  the  courts  is  that,  as  this  Is  a  crim- 
inal proceeding  by  which  the  citizen  Is  de- 
prived of  his  liberty,  presumptions  and  in- 
tendments will  not  be*  Indulged  in  order  to 
sustain  a  conviction  for  contempt  of  court 
*  *  *  In  California  the  statute  requires 
that  the  court  or  officer  make  a  statement 
of  the  facts.  In  Ex  parte  Shortridge.  6  Cal. 
App.  371,  90  Pac.  478,  the  order  committing 
an  attorney  for  contempt  recited  that  he 
"interrupted"  the  court  proceedings  wltbout 
stating  what  he  did,  and  It  was  held  it  did 
not  comply  with  the  statute  requiring  the 
court  to  recite  the  facts.  The  court  quoted 
with  approval  the  statement  of  the  Snpreme 
Court  in  Schwarz  t.  Superior  Court  111  Cal. 
106,  43  Pac.  580,  to  wit;  'The  offense  being 
criminal  in  its  nature,  both  the  charge  and 
tbe  finding  and  Judgment  of  the  court  there- 
on are  to  be  strictly  construed  in  favor  of 
the  accused."  And  hence  the  order  of  ad 
Judication  must  state  facts  which  show  the 
prisoner  guilty  of  contempt  not  mere  eon 
elusions,  and  such  is  tbe  obvious  meaoine 
and  purpose  of  our  statutes  1619  and  UTt's. 
Revised  Statutes  1899.  9  Cyc.  48,  SO.  with 
out  further  discussion,  we  think  the  Judx 
ment  of  contempt  and  the  commitment  are 
fatally  defective  In  not  finding  and  adjudg- 
ing the  facts  which  would  show  petiiloner 
had  acted  so  diarespectfuily  towards  the  cir- 
cuit court  as  to  constitute  a  contonpt  within 
the  statute.* 

"In  the  case  at  bar,  had  the  Judgment 
shown  the  facts — L  e.,  that  qaestlons  1  and 
2  bad  been  propounded  by  the  grand  Jnry. 
and  that  petitioner  bad  answered  such  ques- 
tions to  the  grand  Jury  in  the  manner  above 
Indicated;  that  these  answers  were  l»efore 
the  court;  that  the  court  inform^  tbe  pe- 
titioner that  what  the  grand  Jur^  wanted 
was  answers  'Tes'  or  *No*  to  ea<di  question, 
and  to  sndi  suggestion  of  the  court  the  peti- 
tioner responded,  'I  can't  tire  than  any 
dUferent  answer.  This  Is  Qie  best  I  can  do 
for  yon'— ^  vouU  havs  an  tfitirdy  dlffiar- 
eat  case  before  us.  We  would  bavs  the  ac- 
tual Acts  as  admitted  t^^  all  the  parttes,  and 
not  Oils  mere  legal  eondnslon  of  the  judge 
that  the  witness  'refused  to  answa  qaee- 
tlona.* 

[I]  "Tbls  case  fully  dononstratss  tba  wls- 
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dom  of  the  law  which  requites  an  oQtUne  of 
the  facts  and  circumstances  rather  than  the 
court's  conclusions.  The  return  on  file  here 
and  made  under  oath  further  Bays,  The  said 
circuit  Judge  announced  that  he  was  con- 
vinced from  the  oianner  of  the  replies  of 
said  witness  to  the  questirats,  and  from  his 
general  demeanor  whilst  before  and  in  the 
presence  of  the  court  that  'be,  the  said  H. 
P.  Creasy,  was  willfully  and  Intentionally 
withholding  proj>er  Information  sought  by 
the  grand  Jury,'  yet  neither  the  return  made 
to  this  court  nor  the  Judgment  nisi  under- 
take to  reveal  the  facts.  The  petitioner's 
manner  of  answering  the  questions  is  not 
given,  Dor  his  demeanor  even  vaguely  de- 
scribed. We  have  only  the  bare  naked  con- 
clusions. 

"Upon  the  record  Itself  this  petitioner  must 
be  discharged.  He  may  be  guilty  of  perju- 
ry, and  this  is  a  whisky  case,  but  sound 
habeas  corpus  law  must  be  written  even  In 
whisky  cases.  We  cannot  have  different 
doctrines  of  habeas  corpus  law,  one  applica- 
ble to  whisky  cases,  and  the  other  for  the 
higher  toned  cases.  The  Constitution  guards 
the  liberty  of  the  felon  with  the  same  eagle 
eye  that  it  does  the  Infant  and  pure  girl. 
In  each  when  unlawful  detention  is  charged, 
the  facts  of  that  detention  must  be  laid  bare. 
In  contempt  proceedings  which  result  in 
detention  of  one's  liberty,  the  law  says 
that  the  facts  and  clrcmnstances  of  the 
contumacious  acts  must  be  spread  of  rec- 
ord In  the  commitment  or  order  of  com- 
mitment. Such  was  not  done  here,  and 
petitioner's  legal  rights  have  been  invaded, 
even  though  be  be  an  ordinary  bootl^ger. 
With  the  latter  charge  we  have  nothing  to 
do  here,  but  the  law  furnishes  a  forum  for 
the  orderly  prosecution  of  such  offenders,  as 
well  as  for  the  felon  who  has  been  guilty  of 
perjury.  Bootlegging  and  perjury,  however, 
are  not  necessarily  contempts  of  court 

[8]  "IV.  The  judgment  Is  void  on  the  ftice 
of  the  record,  for  other  reasons:  (a)  The 
punishment  fixed,  six  months  In  JaU,  is  in 
violation  of  section  3882,  R.  S.  1909.  That 
section  reads:  'Punishment  for  contempt 
may  be  by  fine  or  Imprisonment  in  the  Jail 
of  the  county  where  the  court  may  be  sit- 
ting, or  both  In  the  discretion  of  the  court; 
bat  the  fine  in  no  case  shall  exceed  the  sum 
of  fifty  dollars,  nor  the  imprisonment  ten 
days;  and,  where  any  person  shall  be  com- 
mitted to  prison  for  the  nonpaymont  of  any 
such  fine,  he  shall  be  discharged  at  the  ex- 
piration of  thirty  days.' 

[  71  "I  am  aware  that  this  section  has  been 
declared  unconstitutional  In  the  case  of 
State  ex  inf.  Shepherd,  177  Mo.  205,  76 
S.  W.  79,  99  Am.  tSt.  Rep.  624,  and  RaU- 
rond  V.  GUdersleeve,  219  Mo.  170,  118 
S.  W.  86,  16  Ann.  Gas.  749,  but  I  think  those 
cases  are  wrong,  and  ought  to  be  overruled. 
In  the  Olldersleeve  Case,  supra,  our  Brother 
Lamm  in  an  exhaustlvf  dissenting  opinion 
dlBcnsses  this  statute.  I  thought  then,  and 


I  tbbik  now,  that  Us  opinion  la  unanswera- 
ble. I  shall  not  redlacuss  the  question  there 
so  elegantly  presented.  A  reference  to  that 
opinion  will  suffice.  To  my  mind  the  sooner 
some  of  the  broad  doctrine  of  both  the  Shep- 
herd and  Olldersleeve  Casea  is  overruled,  the 
better  it  will  be  for  the  Jnrispmdence  of  the 
state.  Let  those  cases  be  overruled  to  the 
extent  Indicated  in  the  dissenting  opinion  in 
the  Olldersleeve  Case,  supra. 

[I]  "(b)  But  there  Is  a  farther  reason  for 
holding  this  judgment  bad.  The  judgment 
should  only  have  committed  the  petitioner  to 
jail  for  such  time  as  "he  give  such  evidence.* 
Upon  the  giving  of  such  evidence  he  should 
be  discharged.  Section  6081,  R.  B.  1909.  pro- 
vides that  witnesses  who  refuse  to  testify 
before  a  grand  jury  shall  be  brought  before 
the  court  and  said  section  5081  also  pro- 
vides, as  to  the  duties  of  the  court,  thus: 
'Who  shall  proceed  therein  in  the  same  man- 
ner as  If  the  witness  bad  been  interrogated 
and  refused  to  answer  In  open  oourL'  This 
procedure  Is  thus  ouQlned  by  section  WI2, 
R.  S.  1909.  **  *  *  A  person  summoned 
as  a  witness,  and  attending,  who  shall  refuse 
to  give  evidence  which  may  lawfully  he  re- 
quired to  be  given  by  such  person,  on  oath 
or  afOrmatlon,  may  be  committed  to  prison 
by  the  court,  or  other  person  authorized  to 
take  his  deposition  or  t^timony,  there  to  re- 
main, without  bail,  until  he  gives  such  evi- 
dence.* This  section  limits  the  imprison- 
ment to  such  time  as  the  witness  shall  give 
such  testimony.  Upon  the  giving  of  such 
testimony  he  Is,  per  force  of  tiie  law,  pui^ed 
of  the  contempt  or  contumacious  act  This 
seems  to  have  been  the  construction  given 
this  statute  from  the  early  case  of  Ward  v. 
State,  2  Mo.  120,  22  Am.  Dec.  449,  In  the 
year  1827,  down  to  this  date.  So  that  we 
say  for  these  reasons  apparent  from  the  face 
of  the  record  the  petitioner  should  be  dis- 
charged. To  the  end  that  the  Importance  of 
this  little  case  to  jurisprudence  might  be 
seen,  we  have  elaborated  more  than  should 
have  hem  done  In  an  opinion,  but  the  sa- 
credness  of  constitutional  provisions  has 
prompted  the  act,  and  Is  our  only  excuse 
therefor," 

In  accordance  vrith  the  views  expressed  in 
the  foregoing  opinion,  the  petitioner  should 
be  discharged.  It  is  so  ordered.  All  concur, 
except  TALUANT,  a  J.,  not  sitting. 

WOODSON,  J.  (concurring).  In  my  opin- 
ion the  petitioner  should  be  discharged  for 
the  rrason  that  section  28  of  article  2  of  the 
Constitution  of  1875  guarantees  to  every 
person  the  right  to  a  trial  by  jury  in  all 
civil  and  criminal  cases.  In  my  opinion  the 
conduct  of  the  petitioner  in  answering  the 
questions  propounded  to  him,  as  he  did,  was 
not  in  contempt  of  court,  as  provided  for  and 
defined  in  section '8S81.  B.  S.  1909^  That 
section,  after  granting  to  all  courts  of  rec- 
ord the  authority  to  punish  for  contempt, 
Iffoceeds  to  define  what  oontempt  is,  and. 


Digitized  by 


924 


14S  SOUTHWESTERN  BEFORTEB 


among  other  things,  In  the  fifth  clause  there- 
of. It  Is  provided  that  the  contemptuous  and 
unlawful  refusal  of  any  person  to  be  sworn 
as  a  witness,  or  who  when  sworn,  refuses 
to  answer  any  legal  and  proper  Interroga- 
tory, shall  be  guilty  of  contempt  within  the 
meaning  of  that  article.  The  petitioner  did 
not  refuse  to  be  sworn,  but,  upon  the  con- 
trary, the  record  shows  that  he  was  duly 
Bwom  and  testified  In  the  case;  nor  did  he 
contemptuously  or  unlawfully  refuse  to  an- 
swer ai^  quration  which  was  properly  pro- 
pounded to  him,  but  upon  the  contrary,  he 
in  a  dignified  and  respectful  manner  an- 
swered all  Interrogatories  propounded  to  him. 
It  necessarily  follows  therefrom  that  the 
petitioner  was  not  guilty  of  contempt  of 
court  as  defined  in  said  statute. 

That  brings  xa  to  the  consideration  of  the 
Character  of  the  answers  given  the  peti- 
tioner to  the  interrogatories  propounded  to 
Um  by  the  court  and  counaeL  If  they  were 
false,  then  he  was  guilty  of  the  crime  of 
perjury;  and,  if  true,  then  be  was  neither 
guilty  of  contempt  of  court  nor  of  the  crime 
of  perjury,  but  was  innocent  Conseauoit- 
I7  the  truthfulness  or  falsity  of  bis  testi- 
mony was  one  of  fiict,  and,  b^taig  a  felony, 
punishable  by  imprisonment  in  the  peniten- 
tiary, he  was  dearly  entitled  to  a  trial  by 
Jury  nndor  the  guaranty  of  the  section  of 
the  Constitution  before  moitioned.  If  tbat 
la  true,  and  I  am  unable  to  see  why  it  Is  not, 
then  a  jury,  and  not  the  cour^  should  have 
passed  npon  his  guilt  or  Innocence;  and,  as 
that  was  not  don^  the  petitioner  should  be 
discharged. 

2.  Tile  rud  contention  of  counsel  for  re- 
spondent Is  that  since  the  Judiciary  is  one 
of  the  three  co-ordinate  departments  of  the 
state  government;  and  each  being  separate 
and  Independent  of  the  other  two  (article  S 
of  the  Constitution),  the  Legislature  had  no 
power  or  authority  under  the  Constitution 
to  limit  the  inherent  authority  of  the  cir- 
cuit court  to  punish  persons  for  contempt 
of  court,  as  was  attempted  to  be  done  by 
said  section  3S81,  B.  S.  1909.  It  is  therefore 
contended  by  them  that  said  section  of  the 
statute  is  TlolaUve  of  said  article  3  of  the 
Constitution,  and  consequentiy  la  null  and 
void.  In  support  of  this  contention,  we  are 
cited  to  the  cases  of  State  ex  rel.  v.  Shep- 
herd, 177  Mo.  205,  76  S.  W.  79,  99  Am.  St 
Rep.  624,  and  Chicago,  Burlington  &  Quincy 
Railway  Company  v.  Glldersleeve,  219  Mo. 
170,  118  S.  W.  86,  16  Ann.  Cas.  749.  There 
is  no  question  but  what  both  of  those  cases 
sustain  this  contention  of  counsd.  While 
the  former  case  was  decided  by  the  unani- 
mous court,  yet  the  latter  was  by  a  divided 
court,  four  members  concurred  in  holding 
the  defendant  guilty  of  contempt  and  that 
the  drcalt  court  had  the  Inherent  authority 
to  punish  for  contempt  and  that  the  Legis- 
lature bad  no  authority  to  limit  or  abridge 
that  authority,  and  three  members  of  the 


court  dissented  from  the  last  proposition, 
holding  in  a  dissenting  opinion  by  Lamm, 
J.,  that  the  L^slatnre  has  such  authority. 
The  writer  was  one  of  the  dissenters  men- 
tioned in  the  last  case  decided,  believing  that 
under  the  laws  of  the  state  that  the  Leg- 
islature has,  within  reasonable  bounds,  the- 
authority  to  limit  the  power  of  all  courts 
to  punish  for  contempt;  and  I  am  of  that 
opinion  stilL 

In  that  case  Shepherd  was  proceeded 
against  in  this  court  on  Information  filed 
by  the  Attorney  General,  chaining  him  with 
publishing  certain  libelous  charges  against 
the  court  The  defendant  was  <dted  to  ap- 
pear and  show  cause,  if  any  he  bad,  why 
he  should  not  be  punished  for  contempt  of 
court  Upon  the  return  day  he  appeared  and 
filed  return  to  information,  and  npm  the 
return  the  court  found  bim  gaUtj,  and  find 
the  penalty  at  the  som  of  $tiOO.  It  waa  Qiere 
insisted  by  the  defendant  as  It  la  here  by 
the  petitioner,  that  the  court  baa  no  abao- 
lute  Inherent  authority  to  pnniah  him  as 
contended  fbr  by  the  respinidait  tnit  that 
its  authority  was  limited  by  sections  38S1 
to  S884,  B.  S.  1009,  and  that  said  sections 
wore  oonstttoHonal  and  valid.  This  Insist- 
ence In  my  opinion  waa  well  taken,  and  tliat 
the  conclusion  reached  in  that  case  was  er- 
roneous cannot  be  successfully  refuted.  My 
reasons  for  so  stating  are,  briefly,  tliese: 
Section  14  of  article  2  of  the  ConsUtntion, 
denonduated  the  **BU1  of  Bights,"  provides 
"that  no  law  shall  be  passed  Impairing  the 
freedom  of  speech;  that  every  person  shall 
be  free  to  say,  write  or  publish  whatever 
he  win,  on  any  subject  being  responsible 
for  all  abase  of  that  liberty ;  and  that  In  all 
snlts  and  prosecutions  for  libel,  the  truth 
thereof  may  be  glvra  in  evidence,  and  the 
Jury,  under  the  direction  of  the  court  shall 
determine  the  law  and  the  fact"  Under 
this  constitutional  guaranty,  Mr.  Shepherd 
published  the  article  previously  mentioned, 
and,  under  the  provisions  thereof,  he  was 
clearly  entitled  to  plead  and  prove  the  truth- 
fulness thereof,  which,  If  true,  was  a  perfect 
defense  to  the  "prosecution"  instituted  by 
the  Attorney  General ;  and  in  the  express 
language  of  said  section  of  the  Constitution 
he  had  the  unquestionable  right  to  have  a 
jury,  "under  the  direction  of  the  coort"  to 
"determine  the  law  and  the  fact"  of  his  case. 

No  disinterested  person.  In  my  opinion, 
can  read 'the  opinion  in  that  case,  and  the 
constitutional  provision  before  quoted,  and 
come  to  any  other  rational  conclusion  than 
that  this  court  erroneously  denied  to  Mr. 
Shepherd  the  right  to  have  a  Jury  pass  upon 
both  the  law  and  the  fact  In  tbat  case,  and 
to  say  whether  or  not  he  was  guilty  of  con- 
tempt as  charged  against  him.  The  section 
of  the  Constitution  quoted  Is  general  in 
Its  terms,  and  includes  all  "suits  and  prose- 
cutions," and  no  exception  whatever  there- 
to is  saved  by  its  provisions.  Tbe  fact  Is^ 
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which  Is  made  perfectly  dear  bj  the  his- 
totf  of  said  constitutional  provlBlon,  that 
the  framers  of  the  CoQstltutioD  iDtended 
that  said  section  of  the  Conatltntlon  should 
specially  apply  to  the  execntlve,  legislative, 
and  Judicial  departments  of  the  state,  and 
generally  to  all  persons  within  the  state. 
It  has  been  held  by  this  court,  and  by  all  oth- 
er courts  of  this  country,  where  a  consti- 
tutional provision  similar  to  ours  has  been 
adopted,  that  It  is  but  the  adoption  of  the 
Fox  act  of  England,  governing  the  same  sub- 
ject, and  expressed  substantially  in  the  same 
language.  The  history  of  that  act  is  brief- 
ly this:  Prior  to  its  enactment,  the  courts  of 
England  were  dominated  by  the  king,  and  for 
'Centnries  the  authors  of  all  publications  unfa- 
vorably criticising  the  king  or  his  government 
were  promptly  arrested  and  prosecuted  for 
■criminal  libel,  and,  of  course,  were  found 
Kuil^  and  severely  punished  by  the  courts, 
which  were  but  the  month-pieces  of  the  king. 
In  order  to  remedy  that  evil  and  oppression, 
the  Fox  Act  was  macted,  thereby  depriving 
the  eonrta  of  England  from  trying  the  fact, 
or  declaring  as  a  matter  of  law,  as  they  had 
thwetofbre  been  In  the  habit  of  doing,  that 
a  pnblicatiou  was  libelous,  either  in  law 
or  t&et,  and  transferred  that  power  and  au- 
thority to  a  Jury  of  defendant's  peers.  While 
the  lauguaga  of  Mid  act  is  general  and  In- 
idndes  all  persoiu  and  dasseit  ye^  when 
viewed  In  tlie  light  of  tiie  history  of  the  act, 
It  (dearly  appears  that  It  was  designed  es* 
peclally,  for  the  governing  classes  of  Eng- 
land, and,  when  the  people  of  this  state  and 
country  adopted  Qie  Fox  Act,  they  did  so  to 
prevent  the  commission  in  this  country  of 
those  evils  wbUA  existed  In  Bn^and,  and 
wliidi  said  act  was  designed  to  abolish  In 
that  country,  namely,  to  prevoittlia  courts  of 
the  state  from  trying  or  declaring  as  a  mat- 
ter ctf  law  that  any  publication  criticising 
ttie  state  government,  or  any  deparunent 
thereof,  ms  libelous,  and  that  the  author 
thereof  was  gull^  of  a  crima  The  people 
of  this  state,  and  of  this  country  generally, 
apprehend  that  the  govwnlng  classes  might 
assome  unto  themselves  the  arbitrary  power 
so  frequently  nnjnstly  and  oppressively  ex- 
ercised by  the  courts  of  England  In  trying 
or  declaring  as  a  matter  ot  law  that  any  and 
all  publications  criticising  them  were  lU)el- 
ous  adopted  the  constitutional  provision  pre- 
viously set  forth  for  the  purpose  of  prevmt- 
ing  those  evils,  and  to  guarantee  to  all  per- 
sons goierally  the  freedom  of  speedi,  and 
the  right  to  publish  whatever  they  deemed 
proper,  being  responsible  only  for  the  abuse 
of  that  llber^.  If  we  view  said  section  14 
•f  article  2  of  the  Constitution  In  the  Ught 
of  Its  history,  then  there  can  be  no  doubt 
but  what  the  Judiciary  and  all  other  departp 
ments  of  the  state  are  clearly  embraced 
within  the  subjects  referred  to  therrtn. 
That  bdng  nnqnestionably  tme,  it  neces- 


sarily follows  therefrom  that  Shepherd  was 
unlawfully  denied  the  right  to  have  a  Jury 
pass  upon  the  law  and  fact  of  his  guilt  or 
Innocence.  I  am,  therefore,  clearly  of  the 
opinion  that  the  Shepherd  Case  was  errone- 
ously decided;  and,  the  Glldersleeve  Case 
being  bottomed  upon  the  Shepherd  Case,  It 
must  also  fall  for  want  of  proper  support 
or  authority  upon  which  to  rest.  It  Is  true 
that  other  cases  are  dted  in  support  of 
both  of  those  cases,  but,  when  we  look  at 
the  principles  of  our  government  as  an- 
nounced In  our  Constitution  and  laws,  It  Is 
clearly  seen  that  they  are  contrary  to  the 
personal  liberty  of  the'  citizen,  and  the  spir- 
it of  our  Institutions,  and  should  not  for 
that  reason  be  followed. 

I  am  therefore  of  the  opinion  that  the 
Shepherd  and  Glldersleeve  Cases  should  be 
no  longer  followed,  but  should  be  overruled, 
and  consequently  the  peUtiona  should  be 
discharged. 

KENNISH,  J.,  concurs  her^ 


BURGE  V.  WABASH  R.  CO. 
(Supreme  Court  of  MIbboutL    June  10,  1912.) 

1.  Statutes  (1  141*)— Aicsndatobt  Statutes 

—  EnACTHSRT  —  CONSTITDTIOHAL  PBOVI- 
8I0R8, 

Acta  1906.  p.  136,  entitled  "An  act  to 
amead  Rev.  St  1899.  c.  17,  {  2864,  entitled 
'Damages  and  contributions  In  actions  of 
tort,*  **  which  states  In  its  body  the  enamerat- 
ed  amendments,  and  which  then  sets  forth  the 
section  as  amended,  complies  with  Const,  art. 
^1  i  34,  providing  that  amendments  to  statutes 
shall  not  be  made  by  simply  strildng  out  or 
inserting  words,  but  the  statute  amended  shall 
be  set  forth  In  full  as  amended. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  II  48,  209;  Dec.  Dig.  S  141.*] 

2.  Statutbs  (8  117*)— TlTL»— REQuisrrES. 

The  caption  of  Acts  1906,  p.  135,  entitled 
"damages  and  contributions  in  actions  of  tort," 
and  the  title  entitled  "An  act  to  ameod  Vtev. 
St  1899,  c  17,  I  2864,  entitled  'Damages  and 
contributions  in  actions'  of  tort' "  are  suffi- 
cient within  Const  art.  4,  |  2S,  providing  that 
DO  bill  shall  contain  more  than  one  subject 
which  shall  be  expressed  in  the  title,  to  contain 
provisions  authonzing  a  recovery  tor  death  by 
negllRcnce  in  tfae  management  of  enumerated 
vehicles,  and  defining  the  persons  who  may  sue 
for  the  death,  and  fixing  the  limits  of  the  re- 
covery at  not  less  than  $2,000  and  not  more 
than  $10,000  in  the  discretion  of  the  Juiy. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  163-167;  Dec.  Dig.  |  117.«] 

3.  Death  (i  68*>— Acnoir  fob  NEauaxncB— 
PBEsnMPTioNS— Evidence. 

Tfae  presumption  that  decedent  for  whose 
death  an  action  is  brought  exercised  due  care 
is  one  of  fact  and  may  t>e  rebutted  by  evidence 
showing  what  he  did  at  the  time  of  tfae  Inflic- 
tion of  the  fatal  injuty. 

[Ed.  Note.— For  other  cases,  see  Deatb,  Cent 
Dig.  H  76-78 ;  Dec.  Dig.  |  68.*] 

4.  Railboaos  (I  327*)— Collisions  at  Cboss- 

XnOS— COHTBIBUTOBT  NEGLXOBITOB. 

Where  a  traveler  killed  b;  a  train  at  a 
railroad  crossing  failed  to  hear  the  train, 
thongh  by  listening  be  would  have  beard  It, 
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and  looked  straight  ahead  toward  his  hone, 
and  be  could  have  seen  the  train  had  bo  looked, 
he  was  guilty  of  contributory  negligence  as  a 
matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Railroad*. 
Gent.  Dig.  9§  1043-1050;  Dec  Dig.  S  327.*J 

5.  Evidence  (S  BOl*)— Opinion  Evidence— 

Htpothetical  QuBBinoNs. 

A  former  engineer  with  22  years  experi- 
ence, but  who  has  not  been  in  active  service 
for  the  last  14  years,  may  not  give  his  opinion 
as  to  the  distance  within  which  a  passenger 
train  could  be  stopped,  where  the  question  call- 
ing for  bis  opinion  does  not  include  the  equip- 
ment and  make-up  of  the  train,  the  grade  and 
condition  of  the  track,  and  the  effect  of  sudden- 
ly itopping  the  train  on  the  passengers. 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Cent  Dig.  H  2292-2305;  Dec.  Dig.  |  601.«] 

&  lUlLBOADB  a  848*>— GoLUmOHa  AT  Ob088- 
niOS— HtnUHITABIAlf  DOCTRIHI. 

A  passenger  train  ran  60  miles  an  hour 
when  approaching  a  crossing.  A  traveler  could 
not  be  seen  owing  to  a  curve  In  the  track  until 
the  train  was  witbin  900  or  1,000  feet  of  him 
while  he  was  approaching  the  crosilng.  The 
engineer  testified  that  he  did  all  he  could  to 
■top  the  train  to  prevent  a  collision  with  thk 
trareler  but  without  success,  and  he  was  cor- 
roborated. SeM,  that  there  could  be  no  recov- 
ery under  the  hnmanitariaii  doctrine  because  of 
want  of  ability  of  the  engineer  to  stop  the  train 
by  the  exerdise  of  proper  care. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Gent.  Dig.  fS  1138-11&0;  Dec.  Dig.  B  348.*] 

7.  Bailboaos    (f    316*)  —  Opibation  of 
TBAina  —  Cbossinqs  in  Gountkt  —  Nxou- 

OENCl. 

Where  there  was  no  Increased  nse  of  s 
railroad  crossing  occasioned  tiie  presence  of 
a  number  of  houses  in  the  neighborhood  of  the 
crossing,  and  the  travel  from  a  coal  mine  on 
the  side  of  the  track  was  not  over  the  crossing, 
the  crossing  was  an  ordinary  and  usual  country 
crossing,  and  the  operation  of  a  train  over  it 
at  a  high  speed  was  not  actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  fS  1006-1008;  Dec  Dig.  {  316.<] 

8.  Railboads  (S  335*)— GBOBaziTOB— Obliga- 
tion OF  Tbavbler. 

A  traveler  approaching  a  railiMd  crossing 
must  look  and  listen  before  entering  on  the 
crossing,  and  his  failure  to  do  so  is  not  excused 
by  the  fact  that  the  train  was  run  In  excess 
«  the  speed  Gzed  by  an  ordinance. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1028,  1084. 1086-1088;  Dec  Dig. 
I  836.*] 

Kennlsb,  J.,  dissentinf. 

Appeal  from  Circuit  Goart,  Rand(Apb 
Gounty ;  A.  P.  Terrill,  Judge. 

Action  by  Mary  C.  Burge  against  the  Wa- 
bash Railroad  Gompany.  From  a  Judgnwnt 
for  plalnttir,  defendant  appeals.  Reversed. 

J.  L.  Minnis  and  Robertson  ft  Robertson, 
for  appellant.  E.  J.  Howard,  for  respond- 
ent 

GRAVES,  J.  This  cause  has  a  checkered 
career.  Ooins  to  the  Kansas  Gity  Court  of 
Appeals  froni  the  trial  court.  It  came  here 
upon  a  constitatlonal  question.  Assigned  to 
Division  1  of  this  court,  and  there  written 
one  of  our  learned  Gommissloners,  the 
Judges  of  tliat  division  failed  to  agree  upon 


an  opinion  end  thus  a  transfer  to  this  court. 
The  case  mode  mns  along  these  llnea :  Plain- 
tiff Is  the  widow  of  T.  H.  B.  Burge.  an  aged 
gentleman,  who  was  struck  and  killed  by 
one  of  defendant's  passenger  trains  at  ■ 
public  crossing  near  Buntsville  in  Randolph 
county.  The  negligence  chained  in  t&e  peti- 
tion Is:  "That  said  agents,  servants,  em- 
ployes, and  officers  of  defendant,  in  charge 
of  said  locomotive  and  train  of  cars,  failed 
to  ling  the  bell  on  said  locomotive  at  a  dis- 
tance of  80  rods  from  said  crossing  and  to 
keep  the  same  ringing  until  said  locomotire 
had  crossed  said  highway,  and  that  said 
af?ents,  servants,  employes,  and  officers  also 
failed  to  sound  the  steam  whistle  of  said  lo- 
comotive at  the  distance  of  80  rods  from 
said  crossing  and  to  sound  said  whistle  at 
Intervals  untU  said  locomotive  had  crossed 
said  highway.  That  said  locomotlTe  and 
train  of  cars,  at  the  time  of  the  killing  of 
her  said  htisband  as  aforesaid,  was  b^g 
run  by  defendant's  said  agents,  servants,  of- 
Qcers.  and  employes  at  a  high  and  dangerous 
speed  which  was  careless  and  reckless  upon 
and  across  said  pnbUc  crossing,  which  said 
crossing  Is  and  was  in  a  thldcly  populated 
neighborhood  near  the  city  limits  of  Honts- 
vllle,  Mo.,  and  which  said  public  crossing  Is 
and  was  very  frequently  used  by  the  pnbllc 
traveling  between  the  cities  of  Hnntsville; 
ilo.,  and  Moberly.  Mo.,  all  of  which  was 
well  known  to  said  officers,  agents,  servants, 
and  employes  of  defendant  then  and  there 
In  charge  of  said  locomotive  and  train  of 
cars,  which  killed  plaintltf's  said  husband 
as  aforesaid.  That  said  public  crossing  is 
a  dangerous  one,  owing  to  the  lay  of  the 
ground  and  the  fact  that  there  is  a  sharp 
curve  in  said  tracks  of  defendant  a  short 
distance  east  of  said  public  crosalnc.  from 
which  direction  said  train  was  running  at 
the  time  of  the  killing  of  plalntifTs  said  hus- 
band as  aforesaid,  and,  owing  to  that  reason 
and  the  further  fftet  Oat  said  locomotive 
and  train  of  cars  were  being  run  at  such  a 
high  and  dangerous  speed  as  aforesaid,  by 
said  agojts,  servants,  employte.  and  officers 
of  defendant,  upon  and  across  said  public 
highway,  in  a  populous  neighborhood,  and 
the  fact  that,  said  pnbllc  hlghmy  was  so 
freqa»itly  used  as  aforesaid,  at  the  time  of 
said  killing  of  plalntlfl's  said  husband  as 
aforesaid,  it  was  the  duty  of  said  agents, 
servants,  onployte,  and  officers  of  d^end- 
ant,  then  and  time  in  charge  of  said  locomo- 
tive and  train  of  cars,  to  give  the  statutory 
and  other  signals  and  to  mn  said  locomo- 
tlTe and  train  of  cars  at  a  reasonable  sod 
careful  qteed  and  to  keep  a  sharp  lookont 
for  travelers  ispon  or  near  said  pnUle  cross- 
ing, all  of  which  said  agrats,  swanta.  em- 
ployte,  and  offlcera  of  deCoidant  n^llgently 
failed  to  do.  That  said  officers*  agents,  em- 
ployes, and  servants  of  defoidants,  in  char^ 
of  said  locomotive  and  train  of  cars  at  the 
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time  plaintiff's  said  husband  was  killed  as 
aforesaid,  saw,  or  by  the  exercise  of  ordi- 
nary care  could  have  seen,  him  in  time  to 
avoid  killing  him.  That  said  train  was  a 
regular  iMSsenger  train  runnlDg  from  Mo- 
berly  to  Kansas  City,  Mo.,  and  was  about 
an  hour  behind  Its  regular  schedule  time, 
which  fact  was  unknown  to  plalntHTs  said 
husband,  and  said  train  was  being  run  by 
said  agents,  serrants,  employ^,  and  officers 
of  defendant  at  the  time  plaintiff's  said  hus- 
band was  killed  as  aforesaid,  upon  and 
across  said  public  crossing,  at  an  exceeding- 
ly high  and  dangerous  speed,  which  was  un- 
known to  plaintiff's  said  husband,  nor  could 
he  hare  known  of  said  high  and  dangerous 
speed  by  the  use  of  ordinary  care,  and  at 
the  time  when  the  said  bu^y  in  which 
plaintiff's  said  husband  was  driving  as  afore- 
said and  the  horse  hitched  to  same  was  on 
the  tracks  of  defendant  at  the  point  where 
said  highway  crosses  said  tracks,  said  train 
was  at  a  distance  of  not  less  than  340  feet 
from  and  east  of  said  crossing,  from  which 
said  direction  said  locomotive  and  train  of 
cars  was  running  at  the  time,  and  that  be- 
fore plaintiff's  said  husband  could  get  across 
said  tracks  and  into  a  place  of  safety,  al- 
though he  used  every  endeavor  to  do  so, 
owing  to  the  high  and  dangerous,  careless, 
and  reckless  speed  at  which  said  locomotive 
and  train  of  cars  was  being  nm  by  the 
agents,  servants,  and  employes  and  officers 
of  defendant  as  aforesaid,  her  said  husband 
was  negligently  struck  and  killed  as  afore- 
said by  said  looomoUve  and  train  of  cars." 

Answer  was  (1)  a  general  denial,  and  (2) 
some  three  separate  statements  of  the  plea 
of  contributory  negligence.  Reply  general 
denial.  Verdict  and  Judgment  for  plaintiff 
In  the  earn  of  $2,000,  from  which  defendant 
appealed  as  aforesaid.  In  division  we  were 
all -of  opinion  that  there  was  reversible  er- 
ror In  the  case  In  the  Instructions  given,  but 
dlvarsity  of  opinion  arose  on  the  gnestlon 
of  liability  or  no  llabUlty.  We  sbaU  discuss 
but  two  questions,  1.  e.,  the  constitutional 
qneation,  which  gives  na  jurlsdlctim,  and 
the  anestlon  of  defeidant^  llabUlty  under 
the  admitted  facts. 

[1,2]  1.  Bond,  Commissioner,  In  the  divl- 
■ional  oKtoUm,  has  tboron^^  and  aatls- 
fitctorilj  dlsciused  the  conaUtuttmial  qoes- 
tlon  Involved,  and  we  adopt  his  TlewiL  He 
said: 

"AK>el1ant  attacks  the  eonstltatlonallty  of 
the  act  of  April  13.  1909  (Session  Acts,  p. 
185),  amendatory  ot  section  2864  of  the  Re- 
Tlsed  Statutes  of  1889,  on  the  gronml  that 
"aald  act  contains  more  than  one  subject, 
and  the  subjects  of  said  act  were  not  clearly 
expressed  In  the  title  thereto,  uid  ft>r  that 
nason  said  act  Is  contrary  to  section  28, 
art  4,  of  the  C6nstitntlon  of  Missouri.* 

mds  point  waa  first  raised  in  the  sap- 
plemental  motion  for  new  trial,  whldi  ateo 
contained  a  second  attack  on  the  cmsUta- 


tlonallty  of  the  act  on  the  assumption  that 
Its  effect  was  to  leave  the  amount  to  be  re- 
covered, in  action  thereunder,  to  the  discre- 
tion of  the  jury  within  the  limit  of  $2,000 
and  $10,000.  This  Insistence  was,  however, 
abandoned  In  the  brief  later  filed  by  appel- 
lant, In  view  of  the  adverse  ruling  In  Young 
V.  Railway,  227  Mo.  307  [127  S.  W.  191-  This 
leav^  for  disposition  only  the  copstltatlon- 
al  question  raised  In  the  language  quoted 
above.  The  act  appears  In  the  Session  Acts, 
supra,  with  caption,  tlUe,  section  index,  en- 
acting clause,  and  the  first  few  lines,  to  wit: 

"  'Damages  and  Contribntbms  In  Actions  of 
Tort 

"  *An  act  to  amend  section  2864  of  cliapter 
17  of  the  Revised  Statutes  of  the  state 
of  Missouri,  1890,  entitled  "Damages  and 
contributions  In  actions  of  tort" 
'"Section  1.  Death  resulting  from  negli- 
gence  of   coemploye,  officer   or  agent — 
amount  of  damages — who  may  sue  for  re- 
covery.  Be  It  enacted  by  the  General  As- 
sembly of  the  state  of  Missouri,  as  follows : 
"  'Section  1.  That  section  2864  of  chapter 
17  of  the  Revised  Statutes  of  the  state  of 
Missouri,  1899,  be  and  the  same  is  hereby 
amoided,'  etc. 

"Th6  practice  of  amending  statute  laws  by 

reference  to  Uje  sections  contained  in  the 
volumes  of  the  authorized  revisions  of  the 
laws  of  this  state  Is  the  established  law. 
State  T.  Doerring,  194  Mo.  loc.  cit  408 
[92  S.  W.  489] :  State  v.  Murlln,  137  Ho. 
297  [38  S.  W.  923];  State  Brodnax  &  Es- 
sex. 228  Ho.,  loc.  dt  64  [128  S.  W.  177.  137 
Am.  St  Sep.  613] ;  State  «  reL  v.  County 
Court,  128  Ho.,  loc.  cit  440,  441  [30  S.  W. 
103,  81  S.  W.  23] ;  FergOBon  v.  Gentry,  206 
Ub.  189  [104  S.  W.  104].  The  process  by 
wbUib  such  amendments  may  be  made  Is 
prescribed  in  the  Constitution  in  a  provi- 
sion Uiat  It  shall  not  be  done  by  simply 
striking  out  or  Inserting  designated  woMs, 
bat  'the  words  to  be  strickeD  out;  or  the 
words  to  be  inserted,  or  the  words  to  be 
stricken  out  and  those  Inserted  in  lien  Hum- 
together  with  tibe  act  of  sectiDn  amoided 
shall  be  set  forth  In  full  as  amended.'  Ocm- 
stitntlon  of  Missouri,  art  4,  |  84.  The  act 
(an  excerpt  from  which  is  quoted  above) 
was  enacted,  as  win  appear  from  an  inspec- 
tion of  tile  sesirton  acts,  in  strict  compliance 
with  this  provision  of  the  organic  law  and 
the  practice  sanctioned  by  the  dedstona  of 
this  conrt  This  leaves  only  for  omddera- 
Uon,  whether  the  amendatory  a^  was  ren- 
dered void  onder  the  fnrtiiCT  provtsfon  of 
the  Oonatitntlon  of  this  state,  that  'No  bill 
*  *  *  shall  contain  more  than  one  Bnb> 
Ject  which  shall  be  clearly  expressed  in  this 
titie.*  Constitution  of  Hlasouri;  art  4,  f  28. 

"The  first  appearance  of  the  act  permit- 
ting a  recovery  of  damages  of  a  special  na- 
ture and  amount  by  special  persons  Is  in 
the  revision  of  1865,  a  61,     647.   It  then 
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bore  tbe  heading  and  Utle,  to  wit:  'Dam- 
ages. An  act  for  the  better  security  of  life, 
property  and  cbaracter.'  With  some  amend- 
ments It  has  been  continued  In  every  subse- 
quent revision  of  the  laws  of  this  state.  A 
recent  amendment  was  enacted  In  1905.  At 
that  time  the  damage  act  was  embraced  In 
the  revision  of  the  statutes  In  1809,  c.  17, 
M  2864  and  2860,  under  the  title :  ^Damages 
and  contributions  In  torts.'  As  It  was 
amended  In  1905.  the  act  is  now  Included  In 
the  revision  of  1909,  c.  38,  !S  6425  and  5426. 
The  title  of  article  first  of  this  chapter  is: 
'Damages  In  actions  for  torts.' 

"The  original  titles  of  acts  are  often  dis- 
carded when  the  acts  are  afterwards  Insert- 
ed in  tbe  body  of  the  revised  laws.  The  ti- 
tles prefixed  to  the  chapters  of  the  various 
revisions  Is  done  'by  an  arrangement  and 
heading  of  the  general  statutes  authorized 
by  law.'  State  v.  Doerring,  194  Mo.,  loc. 
Ctt  411  [92  S.  W.  489] ;  R.  S.  1889,  8  6610 ; 
B.  S.  1899.  S  4193 ;  B.  S.  1909.  {  8090.  Such 
titles  may  be  made  a  part  of  the  amenda- 
tory act  by  suitable  words  of  reference  con- 
tained In  the  beading,  caption,  or  title  of  the 
amendatory  act.  State  v.  Doerrlng,  supra, 
IW  Mo.,  lot  cit  412  [92  S.  W.  489]. 

"In  the  case  at  bar  the  title  of  the  amend- 
atory act  iB  identical  with  that  of  the  chap- 
ter which  It  proposed  to  amend.  Hence  it 
is  clear  that,  if  the  matters  of  amendment 
are  germane  to  the  provlaions  of  the  section 
of  which  they  are  to  become  a  part,  then 
the  amraidatory  act  was  not  an  unconstitu- 
tional exercise  of  legislative  power. 

"The  amendatory  act,  by  spedflc  refer- 
ence to  the  section  of  the  damage  act  pro- 
posed to  be  changed,  called  the  attention  of 
the  members  of  the  legislature  to  the  law  as 
it  had  existed  for  more  than  50  years,  and 
which  entitled  certain  persons  to  recover  a 
penalty  from  carriers  and  other  persons  for 
injuries  occasioned  by  negligence.  Few  pro- 
visions of  the  law  had  been  more  fruitful 
of  litigation,  and  the  provisions  of  no  statute 
were  more  generally  understood  by  th6  peo- 
ple, as  well  as  the  lawmakers,  than  the  one 
providing  for  such  recoveries.  The  statute 
had  received  careful  and  full  consideration, 
interpretation,  and  enforcement  by  tbe  courts. 
It  bad  become  the  warp  and  woof  of  the  law 
governing  actions  for  personal  Injuries,  and 
the  substance  ct  its  provislona  was  a  matter 
of  general  knowledge.  It  la  dlfficnlt  to  con- 
c^ve  that  any  l^slator  was  unaware  of  the 
l^lslatlve  purpose  of  the  act  of  1906  after 
having  heard  or  seen  the  titles  purposes,  and 
reference  contained  In  tbe  diapter  and  head- 
ing of  that  bill.  In  a  afmllar  case  it  was 
held  that  a  reference  In  an  amendatory  act 
to  tbe  chapter  of  the  revision  relating  to 
'dower*  carried  to  tiie  minds  of  tiie  legisla- 
tors full  cognizance  of  tbe  nature  and  scope 
of  tbe  variona  j^roriskmB  under  that  head 
in  the  chapter  mentioned.  Ferguson  t.  Gen- 
try, 206  Mo.,  loc.  CU.  195  [104  &  W.  104]. 


"The  first  thing  which  the  amendatory  act 
did  was  to  abolish  the  defense  of  fellow  serv- 
ants  In  actions  based  on  the  statute.  Plainly 
this  was  not  the  Introduction  of  a  matter 
foreign  to  tbe  legislative  purpose  expressed 
In  the  act  Tbe  next  thing  done  was  the  add- 
ing of  tbe  automobile  to  tbe  other  dangerous 
agencies  for  negligence  in  tbe  operation  of 
which  a  recovery  might  he  had.  Self-evident- 
ly,  this  was  not  an  iQcongruons  subject  The 
third  matter  of  amendment  was  the  inclusion 
of  street  and  electric  railways  in  the  cate- 
gory of  other  carriers.  Obviously  there  was 
no  dissimilarity  in  the  actionable  character 
of  the  injury  caused  by  negligent  operation 
of  a  street  and  electric  railroad  from  that 
inflicted  by  the  other  carriers  menttoned  In 
the  statute.  Fourth,  tbe  amendment  pro- 
vided that  the  word  *penar  sboald  be  Insert- 
ed in  tbe  act  It  was  expressly  ruled  that 
this  was  the  character  of  tbe  act  prior  to  tbe 
amoidmait  Young  v.  Ballway,  227  Mo.  307 
[127  S.  W.  10].  Fifth,  the  amount  of  penalty 
was  changed  from  $5,000  to  not  leas  than 
$2,000  nor  more  than  $10,000.  This  was  di- 
rectly sanctioned  in  tbe  case  of  Young  v. 
Railway,  supra.  Lastly,  there  was  a  provision 
that,  in  the  case  of  the  failure  of  other  repre- 
sentatives, the  administrator  of  the  deceased 
might  instltote  the  action.  This  was  merely 
a  provision  for  the  survival  of  a  cause  of 
action,  and  did  not  render  the  act  in  any 
wise  inharmonious  with  the  objects  and  pur- 
poses of  the  Legislature,  when  the  orl^nal 
law  was  passed.  It  was  not  tbe  purpose  of 
the  L^lslature,  prior  to  this  amendment,  to 
afford  tbe  boieflclaries  of  this  section  of 
the  damage  act  the  right  merely  to  recover 
for  Injury  to  their  property  rights,  but  tbe 
chief  object  of  the  original  law  was  to  se- 
cure the  personal  safety  of  persons  liable  to 
sulFer  from  the  negligent  operatioos  of  dan- 
gerous agencies,  by  Imposing  a  fixed  penalty 
upon,  the  owner  or  proprietor.  The  object  of 
the  Legislature  was  to  redr^  the  wrongs 
done  to  personal  rights  rather  than  to  prop- 
erty rights.  It  is  upon  this  ground  that  It 
was  ruled  by  this  court,  speaking  tlirougli 
Woodson,  J.,  that  prior  to  tbe  present  act, 
tbe  right  of  action  for  statutoi7  damages  ac- 
cruing to  a  minor  child  by  the  death  of  his 
parents,  who  perished  In  tbe  same  railway 
collision,  would  not  sorrlTe  on  the  deatb  of 
the  Child  in  favor  of  its  administrator.  Gil- 
keaon  t.  Railroad,  222  Ho.  178  [121  8.  W. 
138,  24  L.  B.  A.  (N.  &)  844.  17  Ann.  Cas. 
763].  The  ground  of  thla  dedslcn  makes  it 
clear  that  the  e!a>reB8  pfovlslon  eomtalned 
In  the  act  under  review,  for  the  survival  of 
such  an  acUoa  to  the  a^hnlnlstzator  of  Uie 
party  mtltied  to  too.  Is  a  matter  naturally 
Incident  to  an  enlaxged  redress  under  tbe 
section  of  the  statute  comprising  tbe  damage 
act,  and  would  not  be  gernume  m  pwpet  (as 
CMitended  by  appelant)  as  an  amendment  to 
the  administration  law  which  Is  normally 
concerned  with  property  rights.  The  provi* 
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«lon  of  tba  Conatltutlon  which  the  amoida- 
tory  act  Is  supposed  to  ofloid  has  been  con- 
sidered carefoily  <hi  many  appeals.  The 
principle  to  be  atracted  from  Oie  rulings 
thai  made  la  that  It  most  be  wlse^  and  lib- 
erally Interpreted  and  should  not  be  appUed 
80  aa  to  thwart  the  efficiency  of  intelligent 
and  salutary  legislation,  and  that  it  does  not 
forbid  the  Indnslon  In  one  bill  under  one 
general  title  of  any  subject  naturally  con- 
nected m  reasonably  related  to  each  other. 

"Oar  omclnslon  Is  that  the  amendatray  act 
of  both  as  to  Its  title  and  aa  to  the 
matter  of  amendments  proposed,  was  enact- 
ed therein  tn  strict  compliance  with  the  ^o* 
Ttslona  of  the  Gonstltatlon  under  review,  and 
that  It  la  In  all  napecta  a  valid  enactment, 
aa  now  found  in  section  5426  of  the  Revised 
Statutes  of  1909^  The  object  to  be  recovw^ 
In  this  case,  on  the  theory  that  the  act  where- 
nnder  the  atatnte  was  brought  is  nnconatl- 
tntlonal,  la  not  wdl  taken." 

[S.  4)  2.  Going  now  to  the  merits  of  the 
case,  a  tAiort  summary  of  facts  la  required. 
The  public  crossing  at  which  the  accident 
occurred  Is  just  east  of  Hnntsrille,  one- 
fourth  mile  or  a  little  more  from  the  city 
limits.  Gk>lng  from  Huntsvllle  east  toward 
Moberly  the  wagon  road  runs  along  the  rail- 
road right  of  way,  but  north  of  it,  until  it 
gets  to  this  crossing.  At  this  point  the  road 
turns  on  an  angle  and  runs  south  until  the 
railroad  right  of  way  is  crossed,  and  then  it 
runs  east  along  the  south  side  of  the  right  of 
way.  Coming  from  the  north  side  of  the 
right  of  way  to  the  south  side  thereof  at  this 
crossing,  there  is  an  ascending  incline  of  50 
feet  to  tiie  railroad  track,  as  given  by  one  of 
the  witnesses.  East  of  this  road  aosslng  Is 
a  considerable  curve  In  the  railroad  tracks, 
but,  under  the  evidence,  a  man  In  a  buggy 
approaching  the  tracks  upon  this  Incline 
could  be  seen  from  900  to  1,000  feet,  or 
perhaps  a  fraction  more.  The  man  so  situat- 
ed could  see  the  approaching  train  for  a  11kg 
distance. 

The  deceased  came  from  the  west  along 
the  public  road  on  the  north  side  of  the  rail- 
road track.  He  was  in  an  open  buggy,  and 
plaintiff's  witnesses  say  it  was  making  no 
noise  as  it  passed  along.  He  was  driving  at 
a  leisurely  gate  with  his  eyes  forward  upon 
his  horse.  Beaching  the  crossing,  he  turned 
south  and  went  up  this  incline  or  embank- 
ment One  witness  says  that,  as  he  proceed- 
ed up  the  incline,  his  eyes  were  fixed  for- 
ward toward  his  horse,  and  he  neither  look- 
ed to  the  right  nor  the  left  About  the  time 
be  reached  the  tracks  or  was  entering  there- 
on, he  evid^tly  saw  the  train,  for  several 
witnesses  say  he  struck  his  horse  as  if  to 
hurry  him  over  the  tracks.  The  evidence 
does  not  agree  as  to  Just  when  he  struck  the 
ttorse.  One  witness  says  the  horse  was  four 
or  flre  feet  from  the  track  when  the  old 
man  raised  up  and  struck  him,  and  other 
witneues  say  the  hottxfn  feet  were  on  the 
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tracks.  The  horse  got  across  and  was  not 
Injured.  Witnesses  of  the  plalntUf  place 
the  speed  of  the  train  aa  "pretty  faat,"  "fas^ 
er  than  usual,**  60  to  70  miles  per  hour,  and 
85  to  80  miles  pw  lunir. 

The  train  was  coming  from  the  east  Wit* 
nesaes  tor  the  plaintiff,  further  from  the 
track  than  the  deceased,  beard  tba  train.  In 
fact,  all  heard  the  noise  of  the  train,  unless 
it  was  the  deceased.  Whether  the  crossing 
signals  were  given  is  a  disputed  auestion. 
All  agree  that  danger  signals  were  given, 
but  differ  slightly  aa  to  when.  Some  say 
Just  about  the  time  of  the  collision,  but  one 
witness  for  the  plaintiff^  in  good  portion 
to  see,  says  they  were  sounded  tbe  distance 
of  three  telegraph  poles  or  340  fbet  to  ttie 
east  of  the  crossing.  As  to  whether  the 
train  was  running  upon  an  up  or  down 
grade  at  that  point  does  not  appear.  Aa  to 
whether  St  waa  running  upon  a  wet  or  dry 
track,  the  evidence  is  silent  As  to  the  equip- 
ment and  make-up  of  the  train  on  that  day, 
there  la  no  evidenc&  It  appears  to  have  beat 
a  r^ruiar  paasenga  train,  but  running  about 
an  hour  behind  schedule  time. 

Witnesses  for  plaintiff  all  testify  to  the 
danger  signals  being  given.  Some  of  her  wit- 
nesses, who  were  pass^igerB  upon  the  train, 
testify  that  they  felt  the  application  of  the 
air  to  the  brakes  about  the  time  of  the  dan- 
ger whistles,  and  one  of  them  says  that  aft- 
er hearing  the  signals  and  feeling  the  Jar 
from  the  application  of  the  air,  a  forward 
glance  out  of  an  open  window  brought  to 
view  the  horse  as  he  escaped  over  the  tracks. 
The  train  passed  west  of  the  crossing  1,700 
feet  before  coming  to  a  stop. 

For  the  defendant  It  waa  shown  that  the 
train  was  running  from  45  to  60  miles  per 
hour;  that  Jnst  after  the  crossing  signal 
waa  given  at  the  whlatllog  post  the  engineer 
noticed  the  deceased  approaching  the  track; 
that  the  danger  signals  were  Immediately 
given,  and  air  applied  to  the  brakes.  The 
engineer,  when  further  asked  If  be  did  all 
that  he  could  to  stop  the  train,  answered: 
"ErerythiJig  In  God  Almighty's  power  that 
could  be  done."  On  the  application  of  the 
air  and  the  warning  signals,  he  is  corrobo- 
rated by  plaintUTa  witneasea  as  above  point- 
ed out. 

Plaintiff  placed  on  the  witness  stand  a 
former  railroad  engineer,  who  testified  that 
the  train  should  have  been  stopped  within 
about  400  feet  This  matter  we  will  discuss 
In  a  further  paragraph.  It  is  clear  from  the 
statement  of  facts  that  the  deceased  was 
guilty  of  n^Itgence  as  a  matter  of  law.  A 
railroad  crossing  is  within  itself  a  signal  of 
danger.  The  law  imposes  upon  the  traveler 
the  duty  of  exercising  caution  at  such  places. 
He  muat  make  some  effort  to  find  out  if 
there  Is  an  approaching  train,  before  he 
drives  upon  the  tracks.  He  can  close  neither 
his  eyes  nor  his  ears.  The  means  of  self- 
protection  glvm  bim  most  be  used.  A  tall- 
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are  n  to  do  constltiiteB  nefl^eiue.  In  this 
case  witnesses  more  anfarorably  located 
than  was  deceased  beard  tbe  ''roar"  of  the 
approaching  train.  What  tbe  wltneases 
heard,  the  deceased  oould  bare  beard  bad 
he  been  In  tbe  exercise  of  doe  care.  What 
they  saw,  be  could  have  seen  by  the  exercise 
of  due  caTft  Tbe  fact  that  tbey  beard  flie 
approacblng  train  la  conclusive  that  he  was 
not  exercbdng  his  sense  of  bearing  to  deter- 
miiie  whether  or  not  thoe  was  an  approach- 
Ing  train.  Tbe  fact  that  tbe  train  coold 
bare  been  seen  900  or  more  feet  east  of  the 
crossing  shows  that  be  was  not  exercising 
bis  sense  of  sight  Thoe  Is  no  room  for  the 
presumption  of  dne  care  in  this  case.  SwA 
presumption  Is  a  presumption  of  fact,  and, 
upon  the  appearance  of  the  facts  in  evi- 
dence tbe  presumption  takes  flight,  and  no 
longer  has  a  place  in  tbe  case.  Biggins  v. 
Railway  Co..  197  Mo.,  loc  dt  818,  96  S.  W. 
863;  Tetwller  v.  Railway  Co.,  146  S.  W. 
780  <not  yet  officially  reported);  Morton  t. 
Heldom,  186  Mo^  loc.  clt  617,  37  S.  W.  604, 
and  cases  therein  cited. 

As  said  in  the  last-named  case,  such  pre- 
snmptlon  is  only  applied  in  the  absence  of 
any  evidence  upon  the  Question.  In  the  Tet' 
wiler  Case,  supra,  the  court  modified  by  a 
separate  opinion  the  opinion  of  Brown,  com- 
missioner, upon  this  very  question.  Wa 
there  said:  "In  this  case  I  only  concur  In 
the  result  reached  by  our  learned  commis- 
sioner. I  do  not  agree  to  what  he  says  about 
the  'presumption  of  due  care.'  This  Is  a 
presumption  Indulged  by  the  law  ex  necessi- 
tate. When  the  man  is  dead  and  there  Is 
no  evidence  as  to  his  condnct  at  the  time  of 
the  accident,  tbe  law,  throui^  the  very  ne- 
cessity of  the  case,  indulges  the  presumption 
of  due  care.  Presumptions  of  this  character 
are  presumptions  of  fact,  and  the  presump- 
tion takes  flight  upon  the  appearance  of  the 
&cta  themselves.  When  the  facts  themselves 
are  in  evidence,  there  la  no  place  for  a  pre- 
sumption as  to  those  facts.  The  presump* 
tlon  is  only  Indulged  In  the  ajDsence  of 
evidence  as  to  the  fact  of  due  care.  In  this 
case  the  partner  of  deceased  was  a  witness 
on  behalf  of  plaintltf,  and  detailed  the  facts 
surrounding  the  accident.  Such  proof  of 
the  tacts  Is  the  matter  to  be  weighed  by  the 
jury,  and  there  should  not  be  added  In  the 
scale  a  presumption  of  fact  which  has  been 
displaced  by  the  proof  of  the  fact  Such  I 
think  is  the  rule  of  this  court" 

In  the  Morton  Case,  supra,  which  was  a 
will  contest,  and  In  which  an  Instruction 
was  condemned  because  It  added  to  the  scale 
the  weight  of  a  presumption  of  fact  when 
the  facts  were  In  evidence,  this  court  said. 
"When  the  cause  was  submitted  to  the  Jury, 
there  was  no  presumption  of  the  law  that 
the  document  was  testator's  free  and  volun- 
tary act'  There  was  evidence  before  them 
which  an  tbe  parties  and  the  court  alike 
Interpreted  as  tadlng  to  prove  undue  In- 


fluence. Both  adversary  partlea  sAed  and 
obtained  Instructions  cm  that  theory.  In 
that  state  of  Oie  case  It  was  not  proper  to 
give  proponents  ot  the  will  the  boi^t  of  a 
so-called  presumptbn  whteb  is  merdy  one  of 
tact,  apidied  In  tb»  absence  of  any  ervlOence 
permitting  a  dllEerent  Influuice.  We  lure  so 
oftoi  of  late  gone  over  tbe  ground  preeented 
by  tbe  giving  ot  such  Instmctiona,  in  declar- 
ing tbe  law  of  n^gace,  that  we  need  not 
repeat  the  aigomait  used  to  Indicate  the 
vice  of  sndi  detdaratlons  to  a  Jury.  We 
merely  dte  some  of  the  decisions  on  that 
point,  and  add  that  we  oonsldo'  nich  a  mode 
of  instruction  equally  as  bad  when  applied 
to  the  subject  oi  undue  Influence  as  to  fliat 
of  n«llgenc&  Ham  v.  Barret  (1859)  28  Mo. 
888;  Myers  v.  Kansas  City  a891)  lOS  Mo. 
480.  18  S.  W.  914:  Bluedom  v.  Railroad 
a894)  121  Mo.  268,  26  S.  W.  943;  Scbepers 
r.  RaUroad  (U9&)  126  Mo.  066,  20  8.  W.  712; 
Payne  v.  RaUroad  (U9ff)  129  Mo.  406,  81 
S.  W.  886." 

So  we  aay  In  this  case  there  Is  no  pre- 
sumption of  due  care  upon  the  part  of  the 
deceased.  The  evidence  shows  Just  how  and 
what  he  did.  It  shows  that  he  failed  to 
hear,  when  to  llstra  was  to  bear,  because 
all  the  witnesses  heard.  The  evidence  shows 
that  he  did  not  look,  because  It  was  opeii 
daylight  and  to  look  was  to  se&  Not  only 
so,  but  the  evidence  further  shows  that  be 
looked  straight  ahead  toward  his  borse,  and 
neither  turned  to  the  right  nor  the  l^t  the 
directions  from  which  danger  might  arise. 
Under  this  state  of  facts,  we  must  bold  de- 
ceased guilty  of  negligence  as  a  matter  of 
law,  which  negUg^ce  contributed  to  and 
caused  his  death.  There  Is  left  only  the 
humanitarian  rule,  and  this  question  we 
take  next 

[S]  8.  Passing  now  to  the  humanitarian 
rule,  how  stands  the  plaintiff's  case?  To 
our  mind  there  are  two  satisfactory  reasons 
for  holding  that  no  case  was  made  even  un- 
der this  rule  of  law.  Even  If  it  be  granted 
that  other  matters  of  evidence  would  tend  to 
bring  the  case  within  the  rule,  yet  there  is 
a  failure  of  substantial  evidence  that  tbe 
train  could  have  been  stopped  within  tbe 
space  at  which  deceased  was  discovered,  or 
could  have  been  discovered.  In  a  position  of 
peril.  We  refw  to  the  testimony  of  the  so- 
called  expert  placed  upon  the  stand  by  the 
plaintiff,  l^ls  expert  James  A.  Taggert 
said  that  for  22  years  be  was  a  locomotive 
engineer,  but  that  he  had  not  been  such  for 
the  last  14  years.  His  testimony  then  fur- 
ther runs  thus:  "Q.  Have  you  Kept  pace 
with  the  improvements  In  the  last  tew  years? 
A.  Not  altogether;  a  good  many  changes 
have  been  made  in  the  air  brake;  of  coarse 
I  have  not  token  particular  attention  to 
things.  Q.  Do  you  know  No.  IS  whi<^  runs 
from  Moberly  to  Kansas  City?  A.  Yes,  sir. 
Q.  Did  you  ever  run  on  this  m6.  of  the  road 
firom  the  Wabash  Railroad?  A.  Yes,  air.  Q. 
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How  longT  A.  Two  or  fbree  yean;  didn't 
nm  m  regnlu  pasaenger  train  on  tbla  end, 
and  I  naed  to  be  here  once  in  awhile.  Q. 
I  will  aak  jon  to  atate  to  tbe  Jorr  how  long, 
in  your  Judgment,  twaed  upon  yonr  ezperl- 
aOB  aa  a  railroad  man  and  your  knowledge 
of  the  appUanoea — ^railroad  andlances — 
would  it  take  a  train  oompoaed  of  an  engine 
and  three  cars — passenger  coaches— to  make 
a  stop  In  an  emergency  at  60  miles  an  honr, 
In  what  distance?  To  which  question  coun- 
sel for  defendant  objected,  for  the  reason 
that  It  does  not  embody  the  atate  of  facta 
proTen  In  this  case;  nelthCT  does  the  witness 
show  that  he  la  qualified  to  answer;  he  Is 
not  now  in  the  employ  of  the  company,  and 
baa  not  been  in  the  employ  of  any  company 
for  the  last  12  or  14  years,  and  there  Is  no 
evidence  that  this  train  was  equipped  as 
they  were  12  or  14  years  ago,  or  that  this 
man  would  have  knowledge  of  the  subject, 
sufficient  to  gire  expert  testimony.  Q.  Do 
yon  know  how  this  train,  No.  18,  was  equip- 
ped about  June,  1906.  A.  Of  course  we  have 
air  on  everything,  here  now,  freight  trains 
and  all,  engines  are  all  equipped  with  air. 
By  Mr.  Boblnson:  Q.  Ton  don't  know  any- 
thing about  this  particular  train  this  day, 
do  yon?  A.  No  sir.  By  the  Court:  Let  him 
answer  the  question.  By  Mr.  Howard  (to 
the  stenographer):  Please  read  the  question. 
The  stenographer  then  read  the  question  as 
follows:  "X  will  ask  you  to  state  to  the 
Jury  how  loi^  in  your  Judgment,  based  upon 
your  experience  as  a  railroad  man  and  your 
appliances — railroad  appliances — would  It 
take  a  train  composed  of  an  engine  and  three 
cara— [mssenga  ooaehee— to  make  a  atop  In 
an  emergency,  at  60  mllea  an  honr,  in  what 
distance  T  (Counsel  for  defendant  objected 
to  thia  qneetion  for  the  reason  last  above 
giren.  Which  said  objection  the  conrt  over^ 
mled,  and  to  the  action  of  the  court  in  over- 
ruling the  said  objection,  the  defendant,  by 
its  connael,  then  and  there  at  the  time,  duly 
excepted  and  saved  ita  exccvtlonsj  By  the 
Witness:  In  an  emergency— what  I  would 
call  an  emergency —  By  Mr.  Robertson: 
We  object  By  the  Witness:  In  an  emer- 
gency about  400  feet" 

Neither  the  question  nor  tiie  answer  waa 
proper  in  this  caae,  and  whoi  they  are 
stricken  from  the  record,  as  they  should 
have  been  upmi  the  motion  to  that  effect  by 
tbe  defendant,  there  Is  nothing  l^t  to  sus- 
tain tbe  verdict  There  is  no  evidence  of 
the  equipment  and  make-up  of  this  train. 
There  is  no  evidence  aa  to  the  grade  of  the 
track,  nor  as  to  the  condition  of  the  track 
at  the  time.  Nor  is  there  any  evldwce  as  to 
how  the  train  was  loaded.  In  stopping  a 
pasaoiger  train  for  any  purpose,  due  regard 
most  be  had  for  the  safety  of  the  passen- 
gers. This  element  a  very  material  one,  la 
left  out  of  the  queeticm.  Other  material  ele- 
ments  as  to  make  up  and  equipments  of  tbe 


train,  and  grade  and  condition  of  track,  are 
aU  left  out 

In  Gourley  St  Lonto  ft  S.  F.  By.  Co., 
8S  Mo.  App.,  loc.  dt  02,  it  Is  said:  "Just 
within  what  distance  a  train  might  be  stop- 
ped in  a  glv^  case,  with  safety  to  property, 
and  the  lives  of  persona  thereim,  would  de- 
pend upon  the  iq;>eed  of  the  train  at  the  time, 
the  grade  of  the  track,  the  slse  of  the  train, 
whettiCT  tbe  cars  were  Imded  or  empty,  and 
the  kind  of  brato  used."  And  on  page  95 
of  35  Mo.  App.  in  the  same  case  It  is  further 
said:  "The  attentkm  of  the  witness  should 
have  been  called  to  the  particular  train,  the 
speeA  at  which  It  was  moving,  and  the  con- 
dition of  the  grade  at  tbe  place  where  the 
accident  ocennred." 

In  Mammerberg  v.  Street  Ry.  Co.,  62  Mo. 
App.,  loc.  dt  567,  Smith,  P.  J.,  says:  "The 
hypothetical  questions,  if  andi  they  may  be 
called,  wwe  not  so  framed  as  to  call  tbe  at- 
toitlon  of  tbe  witness  to  a  particular  train, 
the  speed  It  was  moving,  and  the  condition 
of  the  grade  at  the  place  wbwe  the  injury 
occurred.  The  hypotheses  of  tlie  question 
were  not  sufficiently  comprehoislve.  Nor 
did  sacb  hypothetical  qnestlona  call  for  Uie 
opinion  of  the  witness  under  drcumstancea 
and  conditions  similar  to  those  disclosed 
the  evldoioe  in  tlie  case.  According  to  tbe 
rules  to  which  reference  has  been  mad^  this 
objectionable  testimony  should  not  have  been 
admitted." 

So,  too,  has  said  this  court  In  Cnlbertson 
V.  Street  By.  Co.,  140  Mo.,  loc.  clt  59,  86  S. 
W.  840,  whereat  we  said:  "The  witness, 
without  any  qualification,  was  permitted  to 
state  within  what  distance  a  train  could  be 
stopped.  In  what  distance  a  train  under  or^ 
dinary  circumstances  could  have  been  stop- 
ped, due  regard  being  had  to  the  safety  of 
the  train  In  making  the  'let-go'  and  of  the 
safety  of  the  passengers,  at  this  particular 
place  and  under  the  peculiar  drcumstancee 
after  the  grlpman  discovered  Otdbertson  waa 
trying  to  pass  on  the  east" 

And  In  Heinzle  v.  Railway,  182  Mo.,  loc. 
dt  554,  81  S.  W.  866,  we  further  said:  "It 
seems  to  us  that  the  witness  was  clearly 
qualified  from  experience  and  personal  knowl- 
edge of  the  situation  to  testify  as  an  expert 
but  the  proper  predicate  was  not  laid  upon 
which  he  should  have  been  permitted  to  ex- 
press an  opinion  in  that  It  was  too  restric- 
tive and  did  not  embody  Important  facts  in 
the  case.  It  ahould  haw  emiraced  the  time 
and  tpace  within  which  a  oar  Wee  this  one 
oould  have  been  atopped  bp  a  reasonaltlif 
ekiUful  motorman,  after  he  discovered  or 
might  have  by  reatonable  oare  disoovered 
the  Uttle  girl  tn  danger,  with  due  regard  to 
the  eafety  of  the  paetengert.  Ruscbenberg 
V.  Railroad,  161  Mo.  81  [61  S.  W.  626];  Cnl- 
bertson V.  Railroad,  140  Ma  68  [86  S.  W. 
834] ;  Mammerberg  v.  Railroad,  ^  Mo,  AWw 
563."  (The  Itallca  are  ours.) 

Again  in  Sena  t.  Boutbem  By.  Oo,  108 
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Ho^  loc.  dt  m,  18  &  W.  1009,  this  conrt, 
through  Macfarlane,  J.,  said:  "So  the  llabUi- 
(y  of  d^eDdant  depends  vptm  whether  the 
car  coold  have  been  stopped  after  the  first 
aE%>earaDce  of  danger,  and  It  became  Im- 
portant to  know  In  what  distance  the  par- 
tlcnlar  car,  at  that  i^oei  with  the  condition 
of  the  tra(A  then  existing,  oonld  have  been 
stopped.  We  do  not  tbtofe  this  witness  was 
snfiBdently  Informed  of  Uie  facta,  as  they 
were  stated  In  the  hypotheflcal  qnestlon,  to 
make  this  opinion  admissible." 

In  Rnschenberg  Railway  Co.,  161  U o., 
loa  dt  81,  61  S.  W.  628.  we  said:  "Error  Is 
predicated  also  on  the  exclusion  at  an  an- 
swer to  witness  Ueyers  to  the  following 
qoesUon:  'What  means  would  Ton  employ 
as  a  motorman  to  stop  a  car  In  the  shortest 
time  and  space  posslbleT  The  witness  had 
teeflfled  that  be  had  formerly  been  employed 
as  motorman  for  four  yeara  on  the  Franklin 
arenue  car  line  In  St  Lonls,  bnt  was  at  the 
time  of  the  trial  a  member  of  the  flre  de- 
partment, and  that  a  large-slsed  double*trnck 
car  running  down  a  grade  with  a  fall  of 
one  Inch  and  tiiree  and  (me-half  hundredths 
to  the  100  feet,  and  running  at  80  miles  an 
hour  on  a  dry  track,  could  be  stopped  in  a 
distance  from  40  to  4B  feet  by  nstng  a  brake, 
and  if  tbe  slack  was  taken  np  oonld  stop 
it  In  20  or  26  feet  After  this  he  was  asked 
what  means  he  would  have  used  to  stop  the 
train  In  the  shortest  time  and  space  possible. 
The  court  corredly  ruled  that  the  question 
was  improper.  It  should  have  been.  Within 
what  time  and  space  could  a  car  like  this 
have  been  stopped  by  a  reasonably  skillful 
motorman,  after  tbe  motorman  discovered, 
or  might  have  by  reasonable  care  discovered, 
the  plalntUTs  s<m  in  danger  with  iue  regard 
fo  the  aafetj/  of  the  patsengen  on  the  cart' 
(Again  tbe  Italics  are  ours.) 

Due  regard  for  the  safety  of  the  passen- 
gers is  an  element  that  must  be  considered 
in  all  such  cases.  We  emphasize  this,  be- 
cause upon  the  cross-examination  of  the  wit- 
ness Taggert,  the  means  which  he  says  he 
would  use  In  bringing  such  a  train  to  a  stop 
leaves  out  of  consideration  this  material  ele- 
ment  it  might  be  possible,  a  thing  which 
we  do  not  believe,  that  a  train  of  three  pas- 
senger coaches,  running  at  60  miles  an  hour, 
could  be  stopped  In  400  feet,  or  "about  400 
feet,"  as  the  witness  puts  It,  but  we  would 
not  want  to  be  a  inssenger  on  a  train  so 
stopped.  Our  doubts  upon  this  point  are 
fully  Justified  by  the  evidence.  Passengers 
on  thia  particular  train  felt  the  application 
of  the  air  to  the  brakes  before  the  collision, 
and  yet  this  train  with  the  brakes  on  ran 
over  a  quarter  of  a  mile,  or  1.700  feet,  be- 
fore a  stop  was  made.  This,  however,  is  a 
drift.  The  gist  of  tbe  matter  is  that  this 
<K)inlon  of  Taggert  Is  worthless  and  of  no 
fwolmtive  force  in  the  case,  and  this  for  the 
reason  that  be  had  placed  before  him  nu 
facts  upon  which  he  could  predicate  a  valua- 
ble opinion.  Ttds  opinion  being  without  pro- 


bative force,  under  the  facte  and  tlie  law.  a 
tttaX  gap  api>ear8  In  jdaintUTB  case  even  un- 
der tlie  humanitarian  rule. 

[6]  But  we  go  further.  If  this  train  was 
running  60  miles  an  hour,  ttua  it  made  8S 
feet  per  second.  nnd«*  tbe  evidence  It  is 
dear  ttiat  deceased  conld  not  have  been 
seen,  owing  to  the  curve  in  the  tradi:.  antfl 
the  train  was  within  900  to  1,000  feet  of 
him.  Taking  the  outside  limit  of  1,000  feet, 
tbe  engineer  only  had  ll^/n  seconds,  from 
tbe  time  his  engine  rounded  the  carve,  to 
discover  the  peril  of  deceased,  to  sound  his 
alarms,  and  to  amply  his  brakes.  Human 
beings  cannot  work  with  the  rapidity  of  elec- 
tricity. Thoucma  mast  be  gatboed  and 
nimble  lingers  and  hands  put  in  motl(»L 
Seconds  fle^  by.  They  are  unlito  ndnutea. 
We  say  In  this  ease  as  we  did  in  the  Dego- 
nlB  Gase^  224  Mo.,  loc.  dt  S06,  128  8.  W. 
819:  "Xet  defendant  to  beld  llaU«  for  not 
saving  life,  with  only  10  seconds— 10  tldn 
of  the  watdi— In  which  to  axt.*'  In  the 
case  at  bar.  If  the  train  was  etAng  as  fast 
as  some  of  plainUlTs  witnesses  put  tt,  there 
was  less  than  10  seconds  in  which  to  act 
and,  ev^  if  gobig  as  slow  as  defendanta  wit- 
nesf  put  it,  tliere  was  but  little  more.  We 
do  not  believe  that  the  facts  of  tms  ease 
authorize  its  aubmisslon  to  the  jury  evoi 
upoai  tbe  humanitarian  rule.  Tbe  oii^eer 
says  that  he  did  all  he  could,  and  In  this 
he  is  coiToIwrated  by  plaintiffs  witnen  who 
felt  tbe  jar  of  the  train  whea  the  air  brakes 
were  applied. 

[7]  4.  Whilst  tbe  evidence  in  thia  caae  dls- 
doaes  that  there  were  a  number  of  liouaes 
in  the  ne^lwAdod  of  thia  oossins  m  tbe 
north  side  of  the  railroad,  yet,  under  tbe 
proof,  no  Increased  use  of  this  crossing  is 
stiown  to  have  been  occasioned  thereby.  Tbe 
facta  are  that  to  the  east  of  this  crossing 
there  was  a  coal  mine,  as  we  gather  It  from 
the  evidence.  Tide  was  on  the  north  side 
of  the  track.  Tbe  travel  was  tnm  thence 
west  to  HuntsTllle,  but  was  on  tbe  north 
side  and  not  necessarily  over  this  croaalng. 
Tn  fact,  under  the  evidence  In  this  ease,  this 
crossing  Is  the  ordinary  and  usual  country 
crossing.  The  petition  lays  mudi  stress  up* 
on  the  rapid  rate  of  speed.  Plaintiff  was 
impressed  with  that  idea,  and  some  of  the 
witnesses  were  evidently  so  impressed,  when 
they  testify  to  a  speed  of  90  miles  pvr  hour. 
Under  the  disclosed  facts,  tbe  rate  of  speed 
had  no  special  bearing  upon  this  case,  ex- 
cept as  an  elemrat  In  determining  within 
what  distance  the  train  might  haTe  been 
stopped.  The  rule  to  firmly  fixed  in  this 
state. 

We  had  the  identical  question  up  In  Mc- 
Gee  V.  Railroad,  214  Mo.,  loc.  dt  Ml.  114 
S.  W.  35,  and  there  said:  "It  has  always 
been  beld  by  this  court  that  in  the  country, 
between  stations,  away  from  congested 
populations,  it  is  not  negligence  for  paasm- 
ger  trains  to  run  at  a  rapid  speed  owr  road 
crossings.  If  this  long-established  and  weU- 
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known  interpretation  of  the  law  was  not 
satisfactory  to  the  Le^latnre,  it  must  be 
conduslTely  presumed  that  It  wonld  hare 
taken  up  the  question  of  rapid  transit  un- 
der the  modern  demands  of  commerce  and 
established  a  legislative  rule  regnlatinK  train 
speed  at  country  crossings.  The  allegations 
of  the.  petition  In  that  regard  stated  no  cause 
of  action  under  this  proof."  In  the  early 
case  of  Goodwin  t.  Railway  Oo.,  75  Mo.,  loc. 
dt.  76,  this  court  held  it  was  error  upon  the 
part  of  the  trial  court  to  refuse  to  give  this 
Instruction:  "Outside  of  cities  and  towns 
the  law  does  not  prescribe  the  rate  of  speed 
of  railroad  trains  at  public  crossings."  And 
in  the  earlier  case  of  Maher  v.  Railway  Oo., 
64  Mo.,  loc  dt  276,  this  court  said:  "No 
conceivable  rate  of  speed  is  per  se  negli- 
gence, except  where  the  law  of  the  state, 
or  a  munldpal  corporation  authorized  to  do 
so,  prescribes  a  limit."  Other  cases  might 
be  dted.  but  these  suffice  to  amplify  the  rule. 

[I]  Again  it  was  the  duty  of  deceased  to 
look  and  listen  before  entering  upon  the 
crossing.  This,  under  the  evidence,  he  did 
not  do.  The  rate  of  speed,  although  negli- 
gent, does  not  excuse  his  contributory  negli- 
gence. This  is  true  even  when  the  train  Is 
being  run  In  excess  of  ordinance  speed. 
Stotler  V.  Railroad,  204  Mo.  61d,  103  S.  W.  1. 

As  said  in  the  Stotler  Case,  had  the  de- 
ceased looked  he  could  have  seen  the  rapid 
rate  of  speed.  Our  cases  are  so  thoroughly 
reviewed  in  this  Stotler  Case,  that  we  con- 
tent ourselves  with  a  mere  dtatlon  of  It, 
and  refer  the  reader  to  that  opinion  for  a 
review  of  the  Missouri  case  law.  In  the 
case  at  bar  we  condude  <1)  that,  under  the 
facts,  the  humanitarian  rule  finds  no  lodg- 
ment; and  (2)  that  the  deceased  came  to 
bis  death  by  his  own  contributory  negli- 
gence. The  Jury  was  evidently  so  impressed. 
At  least  such  is  a  reasonable  conclusion 
from  a  mere  $2,000  verdict  in  a  death  case. 

The  judgment  is  this  case  should  be  re- 
versed outright,  and  it  is  so  ordered.  All 
concur,  except  VALLIANT.  C.  J.,  absent, 
and  EBNNISH,  J.,  who  dissents.  LAMM, 
I,,  concnn  in  remit 

KBNNISH,  J.  <dis8enting).  This  case  was 
transferred  from  Division  1  to  the  court  in 
banc,  upon  an  opinion  written  by  Bond,  com- 
missioner, holding  that  the  trial  court  did 
not  err  In  refusing  defendant's  demurrer  to 
the  evidence  and  In  submitting  the  case  to 
the  Jury,  but  that,  because  of  error  In  an  In- 
struction for  the  plalntiflf,  the  Judgment 
should  be  reversed  and  the  cause  remanded. 
That  opinion  was  concurred  In  in  division 
by  Valllant  G.  J.,  and  Woodson,  J.,  the 
latter  concurring  In  all  "except  what  is 
said  about  the  statute  being  penal."  Lamm, 
J.,  was  dubitante,  and  Graves,  J.,  dissented 
because  tp  his  Judgment  the  cause  should  be 
reversed  without  remanding.  It  is  the  opin- 
ion of  the  writer  that  the  Judgment  should 
be  reversed  and  the  cause  remanded  for  a 


new  trial  for  the  reasons  stated  In  the  opin- 
ion of  Judge  Bond,  and  further  that  the 
Judgment  should  not  be  reversed  without  re- 
manding, for  the  reasons  stated  in  the  same 
opinion. 

The  opinion  of  the  court  herein  reverses 
the  Judgment  without  remanding,  and  from 
that  disposition  of  the  case  I  respectfully 
dissent  If  the  conclusion  reached  by  the 
court  Is  well  founded,  then  the  trial  court 
should  have  given  defendant's  Instruction  di- 
recting a  verdict  for  the  defendant  at  the 
close  of  all  the  evidence.  That  question  Is 
ably  discussed  In  the  opinion  written  by 
Judge  Bond,  and  I  adopt  what  Is  there  said 
upon  that  point  as  expressive  of  my  views. 
It  is  as  follows: 

"It  is  next  insisted  that  the  demurrer  to 
the  evidence  at  the  close  of  the  trial  should 
have  been  sustained.  In  considering  this  as- 
signment of  error,  we  must  regard  the  entire 
testimony  from  the  most  favorable  stand- 
point to  plaintiff,  since  the  defendant  waived 
its  demurrer  at  the  dose  of  plaintiff's  evi- 
dence by  thereafter  putting  in  its  own  testi- 
mony. White  V.  Railroad,  202  Mo.  638  [101 
S.  W.  14].  In  substance,  the  petition  alleged 
negligence  arising  out  of  conjunctive  acts. 
The  testimony  for  plaintiff  tended  to  prove 
each  and  all  of  these  allegations.  The  evi- 
dence of  twth  parties  tended  to  prove  that 
plalntifTs  husband  was  seen  driving  across 
the  track  by  the  flreman  and  engineer  wlien 
he  was  400  or  600  feet  ahead  of  the  train. 
There  was  also  evidence  tending  to  show 
that  a  similar  train  could  have  been  brought 
to  a  atandatiU  within  that  dlstanc&  The  evt 
dence  aa  to  the  AUlaie  to  sound  the  bell  or 
blow  the  whistle  was  pmltlve,  and  that  of 
Itself  was  soffident  to  make  out  a  prima 
fade  case  for  plaintiff.  R.  8.  1909,  I  3140 ; 
McGee  T.  Railroad,  214  Mo.,  loc  dt  544.  645, 
114  S.  W.  S3,  and  cases  dted.  Hence,  unless 
the  deceased  is  shown  by  the  entire  testi- 
mony to  have  been  guilty  of  neg^goice  which 
directly  contributed  to  bis  own  injory,  the 
case  was  properly  sent  to  the  Jury.  The  only 
evidence,  based  on  the  actions  of  the  deceas- 
ed, which  tends  to  show  that  he  had  any 
knowledge  while  driving  across  the  track 
that  a  train  was  approaching  is  that  he  rose 
In  his  bnar,  In  the  act  of  crossing,  and  lash- 
ed his  horse  in  a  fmltless  endeavor  to  es- 
cape being  struck  by  the  train.  The  train 
was  one  which  ran  according  to  a  fixed  sched- 
ule, for  it  was  made  up  at  Moberly,  Mo.,  and 
ran  from  there  through  the  town  of  Hunts- 
vllle  to  Kansas  City.  The  crossing  in  ques- 
tion was  Just  outside  of  the  eastern  limits  ^ 
Huntsvllle.  The  train  was  running  an  hour 
behind  time.  The  crossing  was  a  public  one, 
and  adjacent  to  It  was  a  considerable  settle- 
ment, known  as  West  Klmberly.  The  Infer- 
ence is  not  Inadmissible  that  travelers  using 
that  crossing  were  acquainted  with  the  sched- 
ule time  of  this  well-known  train.  Tbls  and 
the  absence  of  crossing  signals  may  accoont 
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for  tbe  failure  of  tbe  deceased  to  fally  ob- 
serve the  duty  of  stopping,  looking  In  both 
directions,  and  listening  for  the  approach 
of  the  train  before  entering  upon  a  public 
crossliig,  if  he  fttlled  so  to  do.  Bnt  assum- 
ing that  he  was  negligent  In  not  teUng  these 
precautions,  and  that  by  his  negligence  he 
was  in  a  place  of  peril  after  driving  on  the 
track,  still  there  Is  ample  testimony  In  this 
record  that  the  train  approaching  that  cross- 
ing had  just  emerged  from  a  curvature  and 
was  400  or  500  feet  from  him  at  the  time, 
and  that,  if  It  bad  been  running  at  the  rate 
of  60  or  60  miles  an  hour,  it  might  have  been 
stopped  in  time  to  avoid  the  accident,  and 
that  be  was  actually  seen  at  Uds  distance 
and  in  this  extruilty  by  the  fireman  and  by 
the  englnew  and  by  passengers  on  the  train. 
This  testimony,  combined  with  other  testi- 
mony to  tbe  elEect  Qiat  it  was  possible  with- 
in that  distance  to  stop  a  train  nmnlng  at 
andi  a  rate  of  speed,  furnished  mfflciait 
basis  for  the  application  of  the  nde  making 
it  tbe  duty  of  tbe  defendant  to  exercise  or- 
dinary care  to  prevent  the  killing  of  a  per- 
son who  was  seen  to  be  trying  to  extricate 
himself  from  danger,  and  famished  a  legal 
basis  from  which  the  Jury  were  entitled  to 
find  that  the  proximate  negllgeiioe>  which 
caused  the  death  of  plaintiff's  boAand,  was 
the  fiiilnre  of  the  defendant  to  obeerre  that 
duty.  Whether  Ihe  deceased  was  negligent 
or  not  in  getting  into  danger,  he  waB  after^ 
wards  seen  to  be  trying  to  escape;  It  was 
then  the  Imperative  legal  and  moral  duty  of 
defendant's  agents  to  s^se  the  last  dear 
chance  to  save  bis  life  by  exercising  ordinary 
care  to  stop  the  train.  Tbla  Is  the  highest 
teaching  of  Christian  cnlture.  The  mle  is 
ingrained  In  the  web  of  the  law  of  BUssoorl. 
We  thertfore  mle  that  tbe  trial  court  did  not 
m  In  submitting  this  case  to  the  Jniy," 


TRUCBLB  et  aL  t.  GUARDIAN  TRUST  CO. 

(Supreme  Court  of  IGssourl,  Division  No.  2. 
June  20,  1012.) 

1.  Atiobhet  aito  Client  (S  130*)— Right  to 

GOWnCNSATION. 

•  Defendant  was  a  trustee  with  another  un- 
der a  mortgage  by  tbe  P.  Railway  Company, 
and  sole  trustee  under  mortgageB  by  two  sub- 
sidiary companies  controlled  by  the  P.  Compa- 
ny, and  plaintiffs  acted  as  general  counsel  for 
defendant  Tbe  P.  Company  and  Its  two  sub- 
Bidiarr  companies  constituted  a  continuous  line 
from  Kansas  City  to  Fort  Arthur,  except  that 
they  did  not  own  the  terminals  at  either  oity. 
Defendant,  exoept  as  trustee,  was  not  inter- 
ested in  either  mortgagor  company,  but  was  a 
bondholder  of  the  Port  Arthur  terminal  com- 

gany  and  an  unsecured  creditor  of  tbe  Kansas 
Ity  terminal  company.  Tbe  P.  Company  was 
unable  to  meet  the  Interest  on  its  mortgage 
bonds,  and  a  plan  for  reorganization  was  on 
foot,  In  whidi  it  was  sought  to  have  the  ter- 
minal companies  included.  To  prevent  a  reor- 
ganisation along  lines  contrary  to  their  ^ewe, 
plaintiffs  bad  a  ault  brought  for  a  receivership 
of  the  P.  Company  in  which  tbe  trustees  were 


named  as  defendants  and  as  general  counsel, 
but  without  specific  authority  hroagfat  suits  in 
the  name  of  defendant  to  foredose  the  mort- 
gages given  by  the  subddlary  companies.  Tbe 
mortgages  provided  that  the  trustee  should  be 
indemnified  before  being  required  to  sue,  but 

Plaintiffs  did  not  require  this  to  be  done.  De- 
endant's  cotrustee  removed  tbe  suit  (or  a  re- 
ceivership to  the  federal  court  and  brought  a 
suit  to  foreclose  the  mortgage  given  by  the  P. 
Company.  Plaintiffs  and  the  attorney  for  thf 
cotrustee  agreed  to  a  dismissal  of  the  suit  for 
a  receivership  and  tbe  foredosure  suits  brought 
by  defendant,  and  plaintiffs  and  the  cotrustee's 
attorney  thereafter  acted  as  joint  counsd  for 
the  receiver  Id  the  suit  hy  the  cotrustee.  No 
allowance  was  made  in  these  suits  to  defend- 
ant as  trustee  for  bringing  them.  Plaintiffs 
subsequently  sued  In  defendant's  name  to  fore- 
dose  tbe  mortgages  given  by  the  subsidiary 
companies,  paruy  to  aid  their  plan  of  reor- 
ganisation, and  partly  to  pTOCore  a  compromise 
of  unsecured  debts  owed  by  sudi  companies. 
There  was  no  evidence  that  tiie  reorganization 
would  enhance  the  value  of  the  bonds  of  the 
Port  Arthnr  terminal  company,  and  the  rsor- 
ganlaation,  as  affected,  did  not  inefaide  die  ter- 
minal companies.  Held,  that  the  suits  in  tbe 
name  of  defendant  for  a  foredosure  being  mere- 
ly ancillary  to  the  suit  for  a  reeeiversmp,  and 
not  brought  in  execution  of  the  trust,  and 
having  proved  to  be  of  no  benefit  to  defendant, 
and  plaintiffs  having  failed  to  secure  any  al- 
lowance to  defendant  in  such  suits,  and  hav- 
ing as  a  result  secured  fees  for  acting  as  conn- 
sel  for  the  recdver  in  the  foreclosure  suit  \a 
the  cotrustee,  could  not  recover  from  def«M- 
ant  compensation  for  their  services. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  H  292,  208,  296,  306, 
307,  811:  Dec  Dig.  f  ISO.*] 

2.  iNDKUinTT  (I  9*)— SCOPX  AMD  EtXTKin  OT 

IjABILITT. 

A  trustee  under  a  railroad  morteage»  who 
indemnified  the  mortgagor  against  liabilitT  to 
the  trustee's  attorneys  for  services  in  a  fore- 
closure suit,  did  not  thereby  become  liable  to 
the  attorneys  for  such  sernees,  where  be  was 
not  otherwise  liable. 

[Ed.  Note.— For  other  cases,  see  Indemnity. 
Cent.  Dig.  Sf  16,  17;  Dec  Dig.  {  9.*] 

8.  Estoppel  (S  68*)— Acts  CowariTUTiiio. 

That  counsel  for  a  trustee  under  a  mort- 
gage .  asked  the  court  in  a  foredosure  suit  to 

f;rant  an  allowance  to  attorneys  formeriy  act- 
Dg  for  tbe  trustee  did  not  estop  Uie  trvstee  to 
deny  liability  to  such  attorneys. 

[Ed.  Note.— For  other  oases,  see  Estoppel, 
Cent.  Dig.  SI  16((-189;  Dec.  Dig.  |  «8.*J 

4.  COBPOBATIONS   (|  806*)— OmCBBS  — OOK- 

FBnSATION. 

Where  the  salary  of  a  general  oomisd  of 
a  corporation  for  a  certain  year  was  not  agreed 

upon,  but  it  bad  been  agreed  upon  for  previous 
years,  and  tbe  same  amount  was  paid  to  and 
accepted  by  them  for  that  year,  this  payment 
was  in  full  for  aU  services  reqntoed  of  them 
as  sndi  general  connseL 

[Ed.  Note^For  other  eases,  see  Corpoza- 
tions.  Cent  Dig.  H  1834-033:  De&  IMg.  | 
808.*] 

5.  CoapouTioira  (i  308*}  —  Oiuckms  Com- 

PENSA-nOIT. 

Where  the  by-laws  of  a  eonotatiim  de- 
scribed the  duties  of  the  general  connael  and 

did  not  limit  the  salary  to  the  performance 
of  services  of  a  particular  class,  and.  although 
additional  fees  were  paid  counsel,  they  were 
paid  for  services  performed  for  tbe  oorpormtion 
as  trustee  of  various  funds  and  not  for  its  own 
benefit,  the  general  counsel,  who  were  slso  of- 
ficers of  the  corporation,  eouM  not  recover 


•For  ether  cases  see  isme  bwle  and  sooUon  NUMBER  m  Deo.  Dig.  A  Am.  Dig.  Key  Ne.  Series  A  BspY  Indesat 
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extra  compeiuation  for  cenices,  altboach  they 
noderatood  that  the  salary  only  coverea  a  cer- 
tain claas  of  aerricea. 

[Ed.  Note.— For  other  caaea,  aee  Corpora- 
tioDa,  Cent  Dig.  St  1884-13^;  Dec  Dlt.  I 
308.*] 

6.  ATTOIunET  ARD  CUSNT  ({  130*)— ElGHT  TO 

Compensation. 

The  eeneral  coanael  for  a  corporation,  who 
alao  acted  aa  coanael  for  a  receiver  of  the  cor- 
poration, cannot  recover  from  the  corporation 
for  aervicea  in  procnrtDK  the  diaobarge  of  the 
reoelTeT,  withoat  proof  that  the  corporation 
knew  that  he  was  performing  auoh  aerricea  in 
the  expectation  of  payment  by  the  corporation, 
aince,  anch  proceedlnK  being  antagonistic  to  the 
receiver,  it  will  be  preaomed  that  the  corpora- 
tion ^  not  expect  mch  senwal  counsel  to  aot 
for  It  In  the  matter. 

pBd.  Note.— For  other  caaea,  aee  Attoraey 
and  Client,  Gent  Dig.  »  292.  29S.  28S,  800, 
307,  311;  Dec  Dig.  |  m*] 

7.  Attobnet  and  Cubht  (1 18(^)— Rionx  to 

GOMFENBATION. 

Where  an  attomey'a  intervention  in  a  fore- 
doatire  snlt  In  an  effort  to  procure  payment  of 
a.  debt  dae  his  dient  from  the  mortgagor  re- 
anlted  in  the  decree  reserving  his  client's 
righta,  and  the  client  for  Reveralyeara  follow- 
ed hia  aoggestiooa  in  an  effort  to  collect  the 
debt,  it  cannot  refase  to  pay  for  his  services 
in  intervening  In  the  foreclosure  suit  on  the 
nonnd  that  they  were  useless  and  performed 
for  the  mere  purpose  of  obtaining  fees. 

[Ed.  Note^For  other  cases,  aee  Attorney 
and  CUent  Gent  Dig.  11  292,  298.  205,  300, 
S07.  811:  Dee.  Dig.  fm.*} 

8.  ATTOEnXT  AND  OUBIll  (1  188*)~C01IFXR- 
SATION—SlfPLOTlCBNT, 

Where  a  client  In  view  of  the  importance 
of  the  litigation  and  the  number  and  ability  of 
the  opposing  counsel,  suggested  to  its  general 
eounael  that  associate  counsel  be  employed,  the 
dient,  and  not  the  general  counsel,  waa  liable 
for  the  compensation  of  the  associate  counsel. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Gent.  Dig.  ||  306,  817-827;  Dec 
Dig:  i  13£*] 

9.  CouBTS  (I  498*)  —  DiacHABO*— Patuent 

or  (JLAZK8. 

The  order  of  a  federal  court  discharging 
tha  receiver  of  a  corporation  provided  that  no 
claims  contracted  prior  to  hla  discharge  should 
be  paid  until  aubmitted  to  the  representative  of 
the  minoribr  stockholdera  who  opposed  the  dis- 
charge, and,  if  objected  to  by  nun.  until  pre- 
sented to  the  court  Beld,  that  this  did  not 
prevent  an  action  on  audi  daims  In  a  itate 
court;  the  corporation  being  able  to  make  any 
defenae  in  that  court  ^t  it  could  make  In  the 
federal  oonrt 

[Bd.  Note.— For  other  caseiw  fee  Courts,  Gent. 
Dig.  fli  1346-1353 ;  Dec  Dig.  |  493.*! 

Appeal  from  drcnit  Goar^  JackMHi  Ooun- 
9;  J.  H.  Slover,  Judge. 

Action  by  J.  McD.  Trimble  and  another 
against  the  Guardian  Trust  Company.  From 
a  Judgment  tor  plaintiffs,  defendant  appeals. 
BeTeraed  and  remanded,  with  directions. 

This  is  an  action  on  a  long  account  for  at- 
tomey'a fees  and  for  money  paid  oat  as  ei- 
I>enses  connected  with  the  1^1  business  of 
defendants.  There  was  a  trial  before  a  ref- 
eree, resulting  in  a  finding  for  the  plaintiffs 
for  916,265.75,  and  his  report  was  approved 
and  judgment  rendered  thereon,  from  which 
defoidant  has  appealed. 


For  several  years  prior  to  April  1,  1899, 
the  Kansas  City,  Pittsburg  &  Gulf  Railroad 
Company,  a  Missouri  corporation,  hereafter 
called  the  "Pittsburg  Company,"  was  engag- 
ed in  operating  a  railroad  from  Kansas  CUy 
south  to  the  Gulf.  It  owned  the  road  from 
Grandview,  In  the  southwestern  part  of 
Jackson  county,  Mo.,  to  Mena,  Ark. 

The  Texarkana  &  Ft.  Smith  Railway  Com- 
pany, a  Texas  corporation,  hereafter  called 
the  "Texarkana  Company,"  owned  that  por- 
tion of  the  road  from  Mena  to  the  north 
boundary  of  Louisiana,  and  also  that  por- 
tion from  the  west  boundary  of  Louisiana 
through  Texas  to  Fort  Arthur.  It  bad  ex- 
ecuted a  mortgage  to  secure  over  five  and  a 
half  millions  of  bonds  in  which  the  Guard- 
lan  Trust  Company,  the  defendant,  under 
its  former  name,  the  Missouri,  Kansas  & 
Texas  Trust  Company  was  trustee.  That 
mortgage  iwovided:  "Tliat  In  case  of  de- 
fault in  the  payment  of  Installment  of  in- 
terest of  the  bonds  and  that  It  should  cotk- 
tlnne  for  six  months  after  the  payment  of 
the  interest,  then  the  principal  of  the  bonds 
should  become  due  at  the  election  of  the 
trustee,  and  that  in  case  the  default  contln-, 
ue  for  six  months  upon  demand  of  the  per- 
son entitled  thereto,  or  upon  a  requisition  in 
writing  signed  by  not  less  than  one-third  of 
the  bonds  outstanding,  It  should  be  lawful 
for  the  trustee  personally  or  by  its  attor- 
neys to  enter  upon  and  take  possessitm  of 
the  railroad  property  at  Oie  expense  of  the 
trust  estate  and  should  be  allowed  a  Just 
and  reasonable  compensation  for  its  own 
services  and  for  the  services  of  all  agents, 
derks,  servants  or  eiQployte."  "And  further 
provided  that,  In  case  deteult  should  contin- 
ue for  a  pertod  of  six  months,  it  should  be 
lawful  for  the  trustee  and  upon  requisition 
in  writing  signed  by  not  less  than  one-third 
of  the  bondholders,  an  adequate  expense 
against  costs,  expenses,  and  liabilities  to  be 
by  them  Incurred,  it  should  be  the  duty  of 
the  trustee  to  proceed  under  the  mortg^ 
either  by  foredosnre  or  other  approiwlate 
proceedings  as  the  trustee  might  be  advised 
by  counsel  And  artide  10  further  provided 
that  it  have  power  to  sell  properly  after 
taking  possession  undw  its  foredosure  and 
contained  the  following  provision:  *And  aft- 
er deducting  from  the  proceeds  of  sndi  sale 
just  allowances  for  all  expenses  of  the  said 
sale.  Including  attorney's  and  coansel's  f^ 
and  all  other  ^per  expouea,  advances  or 
liabilities  vhlch  may  have  been  made  ot  In- 
curred br  the  trustee  In  operating  said  prop- 
erty, or  In  malntalntog  the  same,  or  In  man- 
aging the  business  of  the  coimpany  while  In 
possession,'  etc.  And  also  die  further  provi- 
sion: The  trustee  shall  not  be  answerable 
except  for  Its  own  willful  fault  or  miscon- 
duct or  negligence  In  the  discharge  of  Its  du- 
ties as  trustee.  The  trustee  shall  be  entitled 
to  a  just  compttisatlon  for  all  serrloes  It 
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may  render,  and  to  be  reirabnrBed  for  all  ex- 
penses by  it  paid  or  Incurred  In  the  execu- 
tion of  the  said  trast;  and  without  indem- 
nity satisfactory  to  it,  It  shall  not  be  re- 
quired to  Instltnte,  defend  or  appear  in  any 
suit,  action  or  other  proceeding  relating  to 
the  trust  property  or  estate.'" 

That  portion  of  the  road  In  the  state  of 
Louisiana  was  owned  by  the  Kansas  City, 
Shreveport  ft  Gulf  Railroad  Company,  a 
Louisiana  corporation,  hereafter  called  the 
"Shreveport  Company.**  That  company  had 
executed  its  mortgage  to  secure  over  six  and 
a  half  milUons  of  bonds  In  which  the  de- 
ftfidant  was  trustee.  The  terms  «f  that 
mortgage  were  In  effect  the  same  as  the 
mortgage  of  the  Texarkana  Company. 

From  Port  Arthur  to  the  Oulf,  a  distance 
of  abont  12  miles,  the  Pittsburg  Company 
carried  on  its  traffic  over  the  terminals  own- 
ed by  the  Port  Arthur  Channel  ft  Dock  Com- 
pany, bnt  It  did  not  own  any  Interest  In 
those  terminals,  or  In  the  Channel  ft  I>ock 
Company. 

From  GrandTlew  to  Blair  Junction,  the 
Pittsburg  Company,  under  a  traffic  arrange- 
ment, ran  Its  trains  over  a  part  of  what  was 
formerly  the  old  Blair  road,  and  Is  now  a 
part  of  the  Frisco  System.  From  Blair  Junc- 
tion the  business  was  done  over  the  Kansas 
City  terminals,  which  were  owned  as  fol- 
lows: The  Kansas  City  Suburban  Belt  Rail- 
road Company  owned  some  of  the  terminals, 
some  were  owned  by  the  Union  Terminal 
Railroad  Company,  and  some  by  the  Kansas 
City  Independence  Air  Line.  The  Suburban 
Belt  Company  owned  ite  road,  and  owned 
the  8to<&  of  the  other  two  terminal  roads, 
and  operated  them  all.  The  Pittsburg  Com- 
pany had  no  interest  In  the  Kansas  City  ter- 
minals. 

The  defmdant  was  incorporated  In  1889. 
The  PlttslrarK  Company  executed  a  mortgage 
to  secure  the  payment  of  Us  bonds  to  the 
amount  of  $25,000  per  mile  of  Ite  track  and 
of  the  tracks  of  the  Texarkana  and  Sbreve- 
port  Companies,  ail  of  whose  bonds  and 
stock  were  owned  by  the  Pittsburg  Company. 
The  defendant  and  the  State  Trust  Company, 
a  New  York  corporation,  were  made  the  trus- 
tees under  the  mortgage  of  the  Pittsburg 
Company,  and,  as  additional  security  for  the 
bonds  secured  by  that  mortgage,  the  Pitts- 
burg Company  delivered  to  said  trustees  all 
the  bonds  of  the  Texarkana  and  Shrereport 
Companies  to  be  held  under  said  trust. 

The  defendant  held  $50,000  of  the  bonds 
of  the  Port  Arthur  Channel  &  Dock  Compa- 
ny, and  also  held  over  $400,000  in  notes  of 
the  Kansas  City  Suburban  Belt  Railroad 
Company,  which  were  Insufficiently  secured 
by  some  collateral  and  by  some  railroad  rails, 
which  plaintiffs  claim  were  sufficient  to  se- 
cure but  a  small  proportion  of  those  notes. 

As  to  whether  the  defendant  owned  any  of 
the  stock  or  bonds  of  the  Pittsburg  Compa- 
ny, the  record  Is  In  tbls  condition.  Mr.  Bra- 
ley  testified  that  it  did  own  some  of  the 


stock  and  bonds  of  that  company,  and  Judge 
Trimble  In  several  places  in  hia  testimony 
used  language  that  would  bear  that  con- 
struction. But  during  his  examination  the 
following  occurred:  "Q.  By  Referee:  How 
was  the  Trust  Company  Interested  In  the 
Kansas  City,  Pittsburg  ft  Gulf  Railroad  Oom- 
pany,  if  at  all?  A.  I  don't  know  whether  it 
had  any  stock  and  bonds  of  the  Kuni^^H  C^ty, 
Pittsburg  &  Gulf  Railroad  Company  at  that 
time  or  not"  We  assume,  therefore,  that  It 
did  not  own  any  such  stock  or  bonds,  es- 
pecially as  the  amount,  if  any,  of  nidi  atodc 
or  bonds  la  not  given. 

Plaintiffs,  as  partners,  bad  been  general 
counsel  for  the  defepdant  since  abont  1890. 
They  were  elected  and  th^r  salary  fixed  an- 
nually. At  the  election  in  October,  1896,  no 
salary  was  named  for  the  general  counsel, 
but  they  were  paid  the  usual  $2,000  salary 
for  die  following  year.  Plaintiffs  ceased  to 
be  such  general  counsel  in  October,  1899. 
During  the  two  years  from  October,  1890.  to 
October,  1901,  plaintiffs  were  not  general 
counsel.  That  place  was  filled  by  Mr.  Chad- 
bum,  and  the  offices  of  the  genoal  coun- 
sel were  moved  to  Chicago.  The  plaintiffs 
during  those  two  years  were  attorneys  in 
charge  of  the  Kansas  City  business  of  de- 
fendant without  salary  and  were  to  be  imid 
reasonable  fees  for  ttielr  services.  During 
the  year  beginning  in  October,  1901,  they 
were  general  counsel  without  salary  and 
were  to  be  paid  fees  for  their  services.  The 
plaintiffs  understood  as  between  themselves 
that,  whether  one  or  both  were  elected  as 
general  counsel  by  the  defendant,  both  of 
them  were  to  do  the  work  of  such  ommsd, 
and  that  the  salary  ahonld  be  received  by 
the  firm. 

In  October,  1902,  Judge  Trimble  was  elect- 
ed general  counsel  with  a  salary  of  $500  a 
month,  and  the  following  year  he  was  re- 
elected at  a  salary  of  $5,000  a  year.  In 
October,  1904,  he  c«ised  to  be  such  counsel. 
Plaintiffs  claim  that  their  employment  a» 
g^eral  counsel  only  included  office  work  and 
advice  and  litigation  In  Jackson  county.  Ho. 
Judge  Trimble  testified  that  it  waa  his  on- 
derstendlng  that  the  salary  did  not  indude 
litigation  outside  Jackson  county,  and  Qiat 
from  time  to  time  bills  for  services  In  snch 
outside  litigation  were  rendered  to  and  paid 
by  the  defendant  The  evidence  Is  in  har- 
mony wUb  the  assertion  that  such  bills 
were  presented  and  paid.  But  the  defend- 
ant claims  that  snch  fees  as  were  paid 
plaintiffs  were  for  services  rendered  In  mat- 
ters where  the  defendant  was  tmstee  or 
fiduciary  in  some  other  way,  and  that  such 
fees  were  paid  out  of  the  trust  funds,  either 
directly  or  Indirectly,  and  were  not  treated 
as  the  primary  liability  of  this  defendant 

Frank  B.  Wilcox,  who  was  assistant  treas- 
urer of  defendant  and  had  charge  ot  the 
books,  vouchers,  and  records,  testified  that 
he  had  looked  through  the  records  in  vain 
for  an  Instance  wbero  a  fM  was  paid  plain- 
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tiffs  for  Berrlcei  rendered  dlrectiy  to  tbe  de- 
fendant Itself,  and  that  he  had  no  recollec- 
tion of  snch  a  case.  He  said:  "I  find  many 
It&ns  for  othw  companies  handled  tfaroogh 
the  Troat  Company,  bat  paid  and  charged 
to  other  companies."  Fiom  1892  to  189T,  tbe 
defendant  undertook  to  conduct  a  collection 
department  in  connection  with  which  there 
was  a  special  contract  between  the  plalntlfta 
and  defendant  In  writing  by  which  It  was 
agreed  that  plaintUfs  should  do  the  legal 
work  in  connection  with-  that  department  and 
be  paid  certain  fees,  and  some  fees  were 
paid  under  that  contract  But  the  business 
did  not  prove  to  be  of  satisfactory  volume, 
and  it  was  dropped.  Outside  of  the  fees  In 
the  collection  department  and  in  the  fidu- 
ciary matters  of  the  defendant,  the  only  fee 
paid  the  plaintiffs  was  one  connected  with 
the  Freeman  Plant  at  JopUn.  Tbe  evidence 
on  that  Item  was  not  clear.  Mr.  Frank  Ha- 
german  testified:  '*A  railroad  mortgage  pro- 
vides for  the  allowance  to  the  trustee,  who  Is 
supposed  to  be  a  disinterested  party,  of 
counsel  fees,  com[>eDsatlon  to  the  trustee, 
and  expenses.  I  never  heard  of  a  case  where 
In  that  kind  of  services  the  trustee  was 
charged  personally.  It  always  becomes  a 
question  of  allowance  in  tbe  proceeding. 
That  has  been  the  case  In  all  foreclosures 
that  have  ever  been  conducted  in  the  cir- 
cuit that  X  have  come  In  contact  with.  I 
have  conducted  a  good  many  of  them  myself. 
I  never  charged  the  trustee  personally  with 
it  I  have  always  charged  It  In  the  case, 
and  It  comes  out  of  the  allowance  and  ulti- 
mate fees." 

Plaintiffs  were  the  general  attorneys  for 
all  tbe  corporations  above  named,  except  tbe 
State  Trust  Company,  and  were  attorneys 
for  many  other  corporations  that  were  sub- 
sidiary to  the  Guardian  Trust  Company. 
Judge  Trimble  was  a  director  and  vice  pres- 
ident of  the  Gnardlan  Trust  Company,  and 
as  such  vice  president  received  a  salary  of 
$4,000  per  annum.  Mr.  Braley  was  a  di- 
rector In  the  defendant  company. 

There  was  a  by-law  of  the  defendant  cor- 
poration prescribing  the  duties  and  authori- 
ty of  tbe  general  counsel,  which,  among  oth- 
er things,  provided:  "The  general  attorney 
shall  have  control  and  general  charge  of  the 
legal  business  of  the  corporation,  and  of  all 
Its  litigation.  He  shall  keep  himself  advised 
of  the  character  and  progress  of  all  legal 
proceedings  and  claims  by  and  against  the 
corporation,  or  in  which  it  la  interested.** 

Plaintiffs  admitted  that  they  were  familiar 
with  that  by-law.  On  tbe  1st  day  of  April, 
1890,  a  suit,  known  as  the  "Grannls  sulf 
for  the  purpose  of  having  a  receiver  appoint- 
ed for  the  Pittsburg  Company,  was  filed  In 
the  circuit  court  of  Jackson  county,  and 
receivers  were  appointed.  The  parties  to 
that  suit  were  as  follows:  Charles  E.  Gran- 
nls, B.  J.  Hickman,  J.  J.  Cnmes,  and  Kan- 
sas City  Suburban  Belt  Railway  Company 
T.  Kansas  dtr.  Pittsburg  k  QnU  Railroad 
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Company,  Missouri,  Kansas  ft  Texas  Trust 
Company  (this  defendant  by  its  former 
name),  and  State  Trust  Company  of  New 
York.  In  the  petition  In  that  case  tbe  Kan- 
sas City  Suburban  Belt  Railroad  Company 
was  described  as  a  creditor  of  the  Pittsburg 
Company,  and  the  other  plaintiffs  therein 
were  described  as  stockholders  in  the  Pitts- 
burg Company. 

Immediately  after  the  appointment  of  re- 
ceivers in  the  Grannls  case,  suits  were 
brought  in  Texas  and  Louisiana  tn  tbe  name 
of  the  defendant  herein  as  trustee  to  fore- 
close the  mortgagee  given  by  the  Texarkana 
Company  and  by  the  Shreveport  Company, 
respectively,  and  to  have  receivers  appointed 
therein. 

Tbe  reason  for  bringing  the  three  above- 
mentioned  suits  were  stated  by  Judge  Trim- 
ble in  his  testimony  as  follows:  'TThat  waa 
the  condition  of  things  along  in  Uie  latter 
part  of  1898.  And  the  early  part  of  1899 
It  became  pretty  apparoit  that  tbe  install- 
ment of  interest  which  the  Kansas  City, 
Pittsbn^  &  Gulf  Railroad  Company  would 
owe  on  its  bonds  on  April  1,  1899,  would 
have  to  i>e  defaulted — ^It  could  not  pay  them, 
unless  some  arrangement  could  be  made  to 
raise  Uie  money  outside  of  the  earnings.  In 
view  of  that  fact  a  number  of  the  stockhold- 
ers and  officers  of  the  Kansas  City,  Pitta- 
bnrg  &  Gulf  Railroad  Company  undertook 
to  get  up  a  reorganization  or  readiuatment 
of  Its  securities  and  such  a  reorganization 
of  the  properties  as  to  pat  the'  property  of 
the  Kansas  City,  Pittsburg  &  Gulf  Railroad 
Company  and  the  Kansas  City  terminals  and 
the  Port  Arthor  terminals  all  into  one  com- 
pany, so  as  to  make  it  a  continuous  line,  own- 
ing Its  own  termlnahi  at  both  ends.  At  first 
the  Mew  Xork  Committee  was  o^anized  tat 
the  purpose  of  reorganizing  it  In  the  city  of 
New  York.  They  advertised  In  the  paper, 
asking  the  atoddudden  of  tttese  rarlooa  com- 
panies, Kansas  City.  Plttsbu^  ft  Onlf  Ball- 
road  Company,  the  lEaosaa  City  termlna] 
companies,  and  the  Port  Artlmr  temUnal 
companies,  to  depoalt  their  stock  and  bonds 
with  tbe  ctMttmittee,  so  as  to  carer  out  t2ie 
reorganizatkm  and  consoUdate  all  the  prtv 
erty  Into  one  company.  It  totm  became  man- 
ifest that  the  New  York  Oonuuittee  was  not 
in  any  hurry  about  publishing  a  iflan  ot  re- 
organlsatlott,  and  the  time  for  tbe  payment 
of  the  intnest  on  April  1,  1899,  was  ap- 
proaching and  In  OuSx  Impatience  other 
stockboldon  and  offloers  organized  another 
company  to  reorganlBe--the  conc^n  known 
as  tbe  'Philadelphia  Committee,*  composed 
mostly  of  people  who  lived  In  Philadelphia. 
The  New  York  Committee  was  not  favorable 
to  taking  into  the  reorganization  the  Kansas 
City  terminals  or  the  Port  Arthur  terminals. 
The  Philadelphia  Committee  was  favorable 
to  that  and  that  was  the  main  difference 
between  the  two.  Bach  of  these  committees 
was  then  advertising  for  stockholders  and 
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bondbolden  of  the  copipanlM  to  come  In  and 
deposit  BO  OS  to  glTS  tbem  antfaortty  and  con- 
trol of  It,  K  tbat  ttaey  might  oury  out  some 
plan  of  reorganiintlon.  The  Tnut  Convanr 
owned,  I  don't  know  how  mnch,  bnt  say 
$400,00(^  of  the  bonds  of  ttie  Union  Tennliml 
Company,  which  was  a  part  of  the  Kansas 
City  terminals.  It  also,  owned,  say,  fBO^OOO 
of  the  bonds  of  the  Fort  Arthur  Channel  St 
Dock  Company,  nearly  all  of  irtiich  wonld 
be  totally— wonld  not  be  veiy  Tsloable  on- 
less  they  wonld  go  in  as  a  part  of  the  re- 
organisation, as  a  part  of  the  consolidated 
plan.  As  I  said,  the  Philadelphia  Committee 
was  In  fiiTor  of  that,  and  the  New  York 
G(Hunlttee  was  not  so  favorable  to  It.  For 
that  reason  the  Trust  Company  was  doing 
aU  It  eonld,  after  it  fffimd  that  the  New  Toxfe 
Committee  was  not  In  favor  of  that  ^an, 
to  encourage  the  Philadelphia  Committee  In 
getting  the  deposit  of  stock  and  b<mds.  All 
attempts  to  get  mon^  to  meet  the  Intorest 
which  wonld  mature  April  1st  had  failed. 
ApiU  Ist  came  Bl«mg,  and  the  New  York 
Committee,  then  having  more  securities  than 
the  Pblladdphia  Committee,  wiHeh  liad  not 
fairly  gotten  under  way  yet,  set  out  to  have 
a  foreclosure  suit  instituted  and  a  receiver 
appointed  for  the  Kansas  City.  Pittsburg  & 
Gulf  Railroad  Company.  I  was  in  New  York 
during  these  negotiations  and  saw  them  all, 
and  was  a  part  of  them  all.  The  plan  of 
the  New  York  Committee — I  mean  the  pur- 
pose of  the  New  York  Committee — was  to 
have  a  man  by  the  name  of  Comlsbt  who 
lived  either  in  Minneapolis  or  St,  Paul,  ap- 
pointed as  a  receiver  of  the  Kansas  Cl^, 
Pittsburg  &  Qulf  Railroad  Company.  I 
found  on  Inquiry  that  Mr.  Cornish  was  a 
friend  of  Mr.  Harrlman  and  had  diarge  of 
some  of  Mr.  Harrlman's  lines,  and  It  was 
well  known  that  Mr.  Harrlman  was  not  fa- 
vorable to  reorganizing  the  property  so  as 
to  make  its  stocks  and  bonds  worth  any- 
thing until  after  they  had  gotten  It  reor- 
ganized and  after  they  had  bought  up  the 
stock  and  bonds  at  a  low  price.  On  this 
account  the  Trust  Company  was  Interested 
In  having  somebody  appointed  as  receiver 
other  than  Mr.  Cornish,  and  In  doing  every- 
thing that  It  could  to  facilitate  and  help 
along  the  efforts  of  the  Philadelphia  Commit- 
tee to  reorganize  on  the  plan  that  It  propos- 
ed. Q.  By  the  Referee:  How  was  the  Trust 
Company  Interested  In  the  Kansas  City, 
Pittsburg  &  Gulf  Railroad  Company,  If  at 
all?  A.  I  don't  know  whether  It  had  any 
stock  and  bonds  of  the  Kansas  City,  Pitts- 
burg &  Oulf  Railroad  Company  at  that  time 
or  not,  but  It  was  Interested  in  having  these 
terminals  taken  In  as  part  of  the  scheme, 
and  also  held  a  large  claim  of  tbe  Kansas 
City  Suburban  Belt  Railroad  Company,  which 
It  ocpected  to  have  paid  If  the  consolidation 
was  carried  out,  and  that  plan  the  Phila- 
delphia Committee  was  favorable  to,  and  for 
that  reaant  tbt  Trust  Company  wanted  to 


bcdp  the  Philadelphia  Ooimnlttee  to  set  con- 
trol and  durge  of  tbe  let^anlcatlML  I  am 
not  certain  what  the  pnnwae  of  the  New  York 
Committee  was  u  to  ttie  reotfvwsblp,  and 
what  plan  they  eiqiected  to  try  to  carry  out 
By  t^egraph  and  longdistance  telephone  I 
had  suit  Instttnted  here  to  put  the  Kansas 
Ct^.  Pittsburg  ft  Onlt  Railroad  Company 
in  tin  hands  of  a  recover  btforo  tbe  New 
York  Committee  could  get  out  here  and  do  it 
Suit  was  brought  in  Kansas  City,  and  the 
Kansas  City,  PtttAurg  ft  Gulf  Railroad 
proper  was  put  in  the  hands  of  a  recelTcs-  by 
Judge  GUbson.  To  go  bade  Just  a  little  bit: 
The  Tscarfcana  ft  Ft  Smith  Railroad  Gmn- 
pany  had  also  made  a  mortage  to  aecure 
Ite  bonds,  and  tlio  Tnat  Company,  tbe  de- 
foidant  in  this  case,  was  trustee  und«  tbat 
mortgage.  Hie  Louisiana  Com[iany — tbe 
Kansas  City,  Shreveport  ft  Oulf  Railroad 
Company-^iad  also  made  a  mortgage  to  se- 
cure Ito  bonds,  and  tbe  Trust  Company,  tbe 
defendant  In  this  case,  was  trustee  under 
that  mortgage,  also.  So,  In  addition  to  hav- 
ing tbe  Kansas  City,  Pittsburg  ft  Gulf  Bail- 
road  Company  put  in  the  hands  of  a  receiver 
here  by  Judge  Gibson  at  Kansas  City,  we 
instituted  a  suit  by  the  trustee,  the  defend- 
ant in  this  case,  to  put  the  Texarkana  ft 
Ft  Smith  Railway  Company  In  tbe  bands  of 
a  receiver.  That  suit  was  Instituted  in  the 
federal  court  of  the  Eastern  district  of  Tex- 
as, and  that  is  one  of  the  Items  charged  for 
In  this  bill,  to  which  my  attrition  Is  called 
in  tbe  question.  Another  suit  was  instl- 
tnted  by  the  Trust  Company  to  put  tbe  Kan- 
sas City,  Shreveport  ft  Gulf  Railroad  Com- 
pany in  the  hands  of  a  receiver.  That  suit 
was  Instituted  In  the  state  court  of  Louisi- 
ana at  Shrev^rt  The  purpose  of  course. 
In  putting  those  companies  down  tliere  in 
the  hands  of  receivers,  would  be  so  that  they 
would  not  be  entirely  dismembered.  The 
Kansas  City,  Pittsburg  &  Gulf  Railroad, 
running  from  Grandvlew  to  Mena,  would 
leave  the  other  open  to  be  hawked  by  any- 
body, and  the  Intention  was  to  have  trustees 
appointed  and  operate  them  as  they  had  been 
before,  as  one  continuous  line.  This  action 
was  token  on  behalf  of  the  Trust  Company 
— putting  these  three  companies  in  the  hands 
of  receivers — for  the  purpose  of  holding  the 
question  In  abeyance  of  who  should  be  re- 
ceivers of  the  company  until  the  stockholders 
and  those  Interested  might  have  an  oppor- 
tunity to  represent  their  Interest  to  tbe 
court,  and  that  I  stated  to  the  New  Yoi^ 
Committee  after  I  had  ordered  It  dime,  that 
was  the  purpw^  and  the  only  parposSb 
of  It" 

As  to  tbe  part  tbat  tbe  ofdcers  of  the 
Guardian  Trust  Company  took  in  tbe  insti- 
tution of  that  titlgatlott.  Judge  Trimble  tes- 
tified as  follows:  "Q.  What  was  done  on 
tbe  part  of  the  Trust  Company  towards  the 
inaugurati<nt  and  oommencement  of  these 
proceedings,  and  irtiat  <tfBcerit  If  any,  of  the 
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Trust  Compsity  acted  In  tbat  respect,  and 
what  action  mis  taken?  Mr.  HarUess:  ,If 
700  know.  A.  I  understand.  I  was  not 
here.  I  bare  no  knowledge  of  what  action 
was  taken,  except  X  know  X  was  rice  presi- 
dent and  general  counsel  and  knew  it  ougbt 
to  be  done.  All  knew  It  was  being  done 
and  assented  to  It  After  I  got  back  from 
the  East,  as  70a  call  It,  which  was  probably 
the  3d  or  4th  of  April,  1899,  I  went  over 
fnlly  the  whole  matter  connected  with  the 
Railroad  Company  and  the  Tmst  Company's 
intovst  in  them,  with  the  officers  of  the  Trast 
Company — with  Mr.  Martin  and  Mr.  StlU- 
well — and  I  either  advised  them,  or  they 
knew  then,  and  onr  talk  was  abont  the  suits 
tbat  had  been  instituted  down  In  Texas  and 
Louisiana  and  receivers  appointed,  and,  In 
fac^  Mr.  Martin,  who  was  Tice  president  of 
the  Trust  Company  and  took  one  of  the  «c- 
Ctre  parts,  was  one  of  the  receivers  ai^olnt- 
ed  down  In  Louisiana,  and  they  knew  all 
about  it,  assented  to  It,  and  eve^hlng  was 
doDS  with  their  knowledge  and  consent" 

The  State  Tmst  Company  removed  the 
Grannis  suit  to  the  fedenl  court,  and  then 
brought  a  suit  against  the  Fittabu^  Com< 
pany  and  this  defendant  to  foreclose  the 
mortgage  ^ven  by  the  Pittsburg  Company 
and  tat  the  anointment  of  a  recover.  Tbax 
followed  an  agreement  between  the  plalntUfs 
aa  coDnsd  for  the  plaintiffs  in  the  Grannis 
Kiit,  and  Frank  H^Mman,  connsd  for  the 
State  Tmst  Company,  that  the  Grannis  mlt 
and  the  two  foredooure  suits  in  Texas  and 
LoaUana  should  be  dismissed,  and  tbat  the 
plalntUfs  and  Hagennan  should  become  Joint 
oouosd  toT  the  receiver  In  the  State  Trust 
Company  cas^  with  egual  rank  and  author* 
Ujf  and  that  the  auestion  aa  to  who  should 
be  the  receivers  should  be  left  to  the  court, 
and  that  Jurlsdictirai  shoald  be  givoi  to  the 
recelven  over  the  whole  road  from  Grandview 
to  Port  Arthur.  And  such  ancillary  proceed- 
ings wears  had  In  Texas  and  Louisiana  as  re- 
sulted In  giving  the  receivers  such  Jurisdic- 
tion. The  plaintiffs  and  Hagennan  acted  aa 
counsel  for  the  receivers,  Fordyoe  ft  Withers, 
during  the  receiver^p,  and  were  paid  by  the 
receivers  under  t3ie  order  of  Uie  court  The 
State  Tmst  Company  received  160,000  for 
Its  services  aa  trustee  In  that  case. 

After  Fordyce  ft  Withers  as  such  receivers 
were  given  Jurisdiction  over  the  whole  line, 
mlta  were  again  brought  in  fiie  name  of  the 
Guardian  Trust  Company  as  trustee  to  fore- 
close the  mortgages  of  the  Texarkana  Com- 
pany and  of  the  Shreveport  Company  in  the 
federal  courts  of  Texas  and  Louisiana.  The 
reasons  for  bringing  those  last  suits  were 
given  by  Judge  Trimble  as  follows:  *mie 
reasons  for  the  Institution  of  that  suit  were 
two:  First  it  was  not  known  thai,  at  tbat 
time,  and  was  not  for  some  time  afterwards, 
whether  the  Philadelphia  Committee  would 
get  charge  of  the  reorganization,  or  whether 
the  New  Zork  Committee  would  g^  it  The 


Guardian  Trust  Company's  Interest  was  sup- 
posed to  be,  and  was,  I  think,  with  the  Phila- 
delphia Committee,  and  the  Guardian  Trust 
Company  desired  to  put  Itself  in  a  position 
and  maintain  a  position,  as  far  as  It  conid, 
where  It  conId  resist  and  do  anything  that  it 
could  to  hamper  the  New  York  Committee 
If  it  should  get  charge  of  It  Tbat  was  one 
reason.  Another  was  that  there  were  a  good 
many  debts  against  the  Texarkana  ft  Ft 
Smith  Ballroad  Company,  other  than  Its 
bonded  indebtedness ;  and  it  was  not  known 
then  whether  the  reo^anlzatlon  committee 
would  desire  to  foreclose  th^  mortgage  and 
try  to  cut  out  those  debts,  or  whether  they 
would  pay  those  debts  and  not  foreclose.  For 
the  purpose  of  putting  the  property  in  such 
condition  tbat  they  might  take  either  course 
they  saw  fit  to  was  another  reason  why  this 
suit  was  brought  No  appointment  of  re- 
ceivers was  asked  In  this  case  and  none  ap- 
pointed, and  no  other  action,  so  far  as  I 
know,  has  ever  heea  taken  in  the  case,  ex- 
cept the  Institution  of  the  suit  and  the  ap- 
pearance of  the  defradant  to  it  I  don't  even 
remember  whether  the  defendant  ever  an- 
swered or  not  Its  president,  Mr.  W.  S.  Tay- 
lor, entered  its  appearance  at  or  about  the 
time  it  was  instituted.  Q.  By  Referee:  Is  it 
pending  yet?  A.  I  believe  It  Is."  He  further 
testified,  in  substance,  that  those  suits  were 
not  brought  by  the  direction  of  the  court  in 
:  the  Pittsburg  Company  receiversbip  case,  nor 
by  the  direction  of  the  other  counsel  for  the 
receivera  in  that  case  (Hagennan),  and  that 
Hagennan  would  not  have  wanted  It  done 

In  the  lattor  part  of  1880  or  beginning  of 
1900^  after  plaintiffs  had  erased  to  be  general 
eeoiud  tor  defendant.  Judge  Trimble  had  a 
talk  with  Hr.  caiadbnrn,  the  successor  as 
goieral  counsel.  In  regard  to  feea  in  tbe  easee 
against  the  Texaikana  and  Shreveport  Com- 
panies. TrimUe  wanted  the  Guardian  Tniat 
Conipany  to  pay.  It  was  thm  In  the  hutds 
of  a  receiver.  Ohadbum  wanted  Trimble  to 
agree  to  take  what  the  court  would  allow  on 
soch  claim  In  the  Plttabnrg  Company  reeelv- 
ersh^  Trimble  was  unwllUng,  but  fnndsh- 
ed  a  statttuent  of  the  services  rendered  and 
the  amount  of  the  fees  charged  as  follows: 


In  th«  flrat  Texarkana  Co.  cutt   (S.500  00 

"    "  Shreveport  Oo.  "    2,000  00 

**   "  Moond  Texarkana  Go.  "    760  00 

"   -     "    SbnvwirtCe.'*    7»  00 


|S,000  00 

Caudbnm;  on  b^ialf  of  the  Guardian  Trust 
Company,  preaoited  an  Intervening  petition 
In  the  federal  court  In  the  Pittsburg  Com- 
pany's receivership  matter  praying  for  the 
payment  ot  the  above  bill  to  plalnflffs,  and 
also  tor  the  payment  of  Oie  anm  of  16^000  to 
the  Guardian  Trust  Company  for  its  services 
as  trustee  in  the  Texarkana  and  Shreveport 
cases. 

On  reorganization  of  the  railroad  com- 
panies undw  the  name  of  the  Kansas  City 
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Sonthem  Ball  way  Company,  It  was  stren 
possession  of  tbe  property  of  the  Plttsborg 
Company  and  of  the  Texarkana  and  ShreTS- 
port  Companies.  In  1905  there  was  some  litl- 
gatloD  pending  In  the  federal  courts  of  Texas 
betweCT  the  Guardian  Tmst  Company  and 
the  Port  Arthnr  terminal  companies  and  the 
Kansas  City  Southern,  In  which  there  were 
opposlns  claims  of  considerable  amounts. 
There  was  a  settlement  of  those  matters  as 
ft  part  of  which  the  defendant  executed  the 
fioUowlng  Indemnity  acreement:  "State 
Trust  Company,  Complainant,  r.  Kansas 
City.  Pittsburg  &  Onlf  Railroad  Company  et. 
al.,  Defendants.  The  Guardian  Trust  Com- 
pany hereby  Indemnifies  and  agrees  to  sere 
harmless  the  Kansas  City  Soutbem  Ballway 
Company  from  any  and  all  claims  whatso* 
ever  In  the  nature  of  attorney's  fees,  which 
claims  are  made  by  Trimble  &  Braley  In  the 
tnterroitlons  In  the  above-entitled  caose, 
filed  on  lilarch'SO;  1900,  and  set  forth  on 
pages  499  to  603,  IncluslTe,  In  the  printed 
record,  and  on  pages  504  to  SOS,  inclusive,  of 
the  printed  record;  such  claims  hereby  In- 
demnified against,  amounting  reepectlv^y  to 
the  sum  of  t2.760.00  and  $3,250.00,  or  a  total 
of  $6,000.00.  Dated  April  4,  1806."  And  the 
Intervailng  petition  filed  In  the  PittEA>an: 
Company's  receivership  for  the  allowance 
of  plalntUTs  bill  for  services  In  those  suits 
was  dismissed,  by  agreement  made  In  that 
settlement  It  was  admitted  by  the  plain* 
tiffs  that  no  indemnity  against  costs  or  ex- 
pense was  furnished  to  the  Guardian  Trust 
Company  before  the  institution  of  the  floits 
in  the  cases  against  the  Texarkana  and 
Shreveport  Companies. 

The  plaintiffs  recovered  in  the  circuit  court 
on  the  above-mentioned  Items  as  follows: 

la  th«  Texirkanm  Co.  cue   ^500  W 

"    "  MOOBd  T«zmrkaiu  Oo,  MM  •     >7E  00 

"   **  firat  Bhreveport  Co.  cam   1.000  00 

"  **  Mcond  Shreveport  Co.  ou*    no  00 


|B,USM 

No  entry  was  made  on  plalntUTs  books  con- 
cerning their  services  In  the  Texarkana  and 
Shreveport  cases  tmtll  about  October.  1900. 
Some  of  the  expoises  of  the  receivership  in 
,the  Texarkana  and  Shreveport  cases  were 
paid  by  Fordyce  ft  Withers,  receivers. 

About  November  80. 1900.  what  was  known 
as  the  "Blerce  suit"  was  brought  against 
the  Guardian  Trust  Company,  and  It  was 
placed  in  the  hands  of  a  receiver.  Jadga 
Black,  who  died  in  May,  19(Kt,  and  was  suc- 
ceeded by  Wash  Adams  as  such  receiver. 
Adams  was  discharged  as  snch  receiver  In 
October,  1902,  and  the  proi>erty  of  the  com* 
pany  was  turned  back  to  It  free  of  the  re- 
ceivership. The  plaintiffs  represented  the 
Guardian  Trust  Company  In  opposing  the 
awolntmttot  of  the  receiver  in  that  case 

The  record  does  not  show  what,  If  any, 
special  arrangement  the  plaintiffa  had  with 
tbe  anardlan  Trust  Company  that  the  idaln- 


tlffis  should  represent  it  In  the  endeaTor  to 
secure  the  discharge  of  the  receiver.  It  does 
not  show  what,  If  any.  knowledge  the  offloos 
of  the  Tmst  Company  had  of  the  fact  that 
the  plaintiffs  were  acting  in  the  capacity  of 
counsel  for  it  In  that  matter.  Tbe  record 
does  show  that  Trimble  ft  Braley  were  coun- 
sel for  the  Guardian  Trust  Company  for  the 
three  years  ending  November  £2,  1902,  with- 
out salary  and  with  an  agreement  that  they 
should  be  paid  r«isonable  fees  for  socb  serv- 
ices as  they  should  render  tba  company.  It 
was  during  the  year  prior  to  Norembw  22, 
1902,  that  the  application  was  made  for  the 
discharge  of  the  receiver,  and  thmt  the  re- 
ceive was  discharged. 

Judge  McKeegan  assisted  in  the  argument 
of  the  application  for  the  discharge  of  the 
receive,  and  waa  paid  $M)00  or  91*000  fior 
Mb  services. 

The  plaintiffs  were  allowed  In  tJie  trial 
court  $3,000  for  their  swvlces  In  opposing 
the  appointment  of  ttie  receiver,  and  there 
was  dedncted  therefrom  $2,000  which  bad 
been  paid  on  account  of  that  Iton.  AlUiough 
the  plaintiffs  represented  the  receive  dur- 
ing the  whole  time  from  his  appointment  un- 
til the  final  discharge  of  receiver  AdamSr 
they  were  allowed  in  the  trial  court  for 
their  services  in  endeavoring  to  procure  tbe 
discharge  of  the  receiver  as  follows: 

For  arfnlns  demurrer  to  the  amended  Mil 
after  the  appointment  ot  a  receiver  |  M 

Preparlns  ezceptlona  and  answer  to  the 
emended  bill  after  receiver  was  appoint- 
ed   mm 

Drawlns  appUeatlon  tor  diecharse  of  r*- 
oelver    mm 

Servloee  In  application  for  discbarge  of  the 
reoeiver    1^  o» 


tUBO  m 

The  receipt  given  by  Trimble  ft  Braley  to 
the  receiver  for  the  $7,126  paid  them  for 
their  services  contained  the  following:  "We 
the  undersigned  firm  of  Trimble  ft  Braley, 
attorneys  at  law,  do  hereby  acknowledge 
that  Wash  Adams,  Esq.,  as  receiver  of  the 
Guardian  Trust  Company,  has  this  day  paid 
to  us  the  sum  of  ¥7,125,  being  the  amount 
allowed  us  by  Judge  Thayer  in  hla  order 
dated  October  4,  1902,  discharging  the  re- 
ceiver of  said  Oaardlan  Trust  Company. 
This  ¥7,125  is  paid  and  accepted  In  full 
compensation  for  our  professional  serrioee 
and  expense  to  the  said  Wash  Adams  as 
such  receiver,  and  to  his  predecessor  In  said 
receivership,  Francis  M.  Black,  and  to  the 
Guardian  Trust  Company  during  the  receiv- 
ership, except  for  services  and  e:Q>enBes  roi- 
dered  to  or  in  the  case  of  W.  W.  Bieroe  and 
others  against  the  Guardian  Trust  Company, 
but  does  not  pay  for  any  services  or  eqienaes 
prior  to  the  receivership.  Dated  October  8^ 
1902.  and  signed  Trimble  ft  Braley." 

The  plaintiffs  recovered  Judgment  for  fees 
In  four  dlfleroit  suits  bron^t  1^  the  Prov- 
ident Life  ft  Trust  Company  against  the 
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different  K^uuu  Olty  tennlnal  companies, 


u  foUowi : 

K.  a  BDbnirbu  B«lt  Oo.  f  7S»  00 

K,  0.  nadepandiBM  Air  Lbn   760  00 

Union  Terminal  Co   750  00 

Consolidated  Termlaat  Cki   7S0  00 

Answer  la  Union  Terminal  case  In  Kansas  600  00 

"  Subiirtian  Belt  Co   2M  00 

**       "  Cons^tdatad  Terminal  case  ....  260  00 

"       "  K.  C.  Independence  Air  Une...  250  00 


Ksoftoo 

OoDCendng  tbese  diarges  Jodge  Trimble 
testified:  "Ab  I  bM.n  Inddentallr  stated  be* 
fine,  tbe  Prorident  Life  &  Trust  Company, 
■nbstltoted  as  trustee  under  tbe  mortgages 
of  tbe  Kansas  <^ty  SnboiAian  Belt  Railroad 
Company  and  Its  allied  lines,  brought  four 
salts  ftf  foredosnre  in  tbe  United  States 
<arcnlt  Coort  at  Kansas  City,  and  one  in 
tbe  United  States  Circuit  Court  for  tbe 
District  of  Kansas.  Tbe  four  suits  in  tbe 
federal  court  In  Kansas  QLty,  If o.,  nmslsted 
of  the  ProTldent  Life  &  Trost  Company  t. 
Kansas  City  Suburban  B&t  Railroad  Com- 
pany; Same  Flalnttff  v.  Kansas  City  In- 
depeDdoMe  Air  Line  Ounpany ;  Same  Plain- 
tiff T.  Union  Terminal  Railroad  Company; 
Same  Plalntifl  t.  Consolidated  Terminal 
Railway  Company;  and  tbe  case  in  Kan- 
sas was  Same  Plaintltt  t.  Unimi  Terminal 
Railrwifl  Company.  Q.  Tbe  same  defend- 
ant was  sued  in  boQi  jurisdictions;  tbat 
la,  the  Union  Termliul  Railroad  suit?  A. 
Tes,  sir.  Several  months  before  these  suits 
were  instttnted,  the  Kansas  City  Sontbun 
Railway  Company  owned  all  <tf  the  bonds  of 
tlie  Kansas  City  Suburban  Bdt  Railroad 
Company,  with  the  exception  o^  say,  three  or 
four,  and  all  of  tbe  stock  ot  the  Kansas  City 
Snborban  BtUt  Railroad  Con«>any,  and  all 
(tf  the  stock  ot  tbe  Union  Terminal  Railroad 
Company,  Independence  Air  Line,  and  Con- 
solidated Terminal  Railway  Company  ;  and, 
also,  <m  account  of  owning  the  bonds  and 
stodoi  of  these  Taiioos  propwtles,  was  sub- 
stantially and  practically  Qie  owner  of  them. 
But  the  Kansas  City  Southern  Railway  Oom< 
puy  procured  the  FroTldent  Life  &  Trust 
Oompai^  to  insUtnte  salt  to  foxedose  tbe 
mortgaces  on  Its  own  property,  or  on  prop- 
erty in  wliich  it  was  practically  the  owner, 
bad  control  of,  and  was  tlien  In  poBscoslon, 
operating  and  managing  and  taking  its  earn- 
ings. Tb»  Kansas  City  Snborban  Belt  Rail- 
road Ccnnpany  was  Indebted  to  Hie  Ouardlan 
Trust  Company  to.  a  large  sum,  something 
OTcr  $400,000,  for  which  tbe  Tmrt  Company 
bM  the  notes  ot  the  Snhnrban  Belt  Bail- 
road  Company,  and  these  debts  were  not  se- 
cured except  collateral  security  and  these 
railroad  rails,  whldi  were  not  snffldent  to 
■ecnre.tbe  entire  Indrtttedness.  The  sni- 
wao^ks  that  had  grown  op  at  that  time  be- 
tweoi  the  peoiAe  that  had  oimtrol  of  tbe 
Kansas  d^T  Bonthem  Railway  Company 
and  Mr.  StDlwtil  and  those  in  charge  of  the 
Ouardlan  Trust  Company  showed  to  me  that 
tbe  indebtedness  to  the  Guardian  Trust  Gem- 


pany  from  the  Kansas  City  Suburban  Belt 
Railroad  Company  was  not  going  to  be  paid 
unless  they  were  obliged  to  pay  It  and  com- 
pelled to  do  it  So  wiien  the  Prorident  Life 
ft  Trust  Company,  at  the  request  of  tlie  Kan- 
sas City  Southern  Railway  Company,  in- 
stituted these  foreclosure  salts,  it  did  not 
make  the  Ouardlan  Trust  Company,  who 
was  the  original  trustee  under  the  mortgage 
— some  of  thorn  tbe  sole  trustee  and  in  one 
other  cotrustee  with  the  Provident  Life  ft 
Trust  Company— a  party  to  the  suits  at  all. 
I  tlunigbt,  and  think  yet,  that  upon  a  show- 
ing of  the  fact  that  the  real  purpose  In  the 
attempted  foreclosure  ct  these  mortgages 
was  not  to  collect  tbe  debt,  because  the  .real 
penon  who  had  tbe  suit  brought  already 
bdd  the  dd>t  and  had  the  sto(A  and  owned 
tlu  property,  but  ttiat  it  could  hare  had  no 
other  purpose  than  to  cut  out  the  Indebted- 
ness which  the  Kansas  City  Suburban  Belt 
Railroad  Gompai^  owed  to  tbe  Ouardlan 
Trust  Company,  and  possibly  other  debts 
which  the  Suburban  Btit  Railroad  Company 
owed,  which  had  not  been  secured  or  paid, 
unless  thore  ndght  bSTe  beea  a  purpose.  In- 
asmuch as  they  did  not  bold  all  of  the  b^ids 
— ^lacking  four  or  five — ttiat  tbey  wanted  to 
get  rid  of  tbe  old  mortgage  u  a  formal  matr 
ter,  so  as  to  get  a  new  mortgage  on  the  con- 
solidated property  which  would  be  a  first 
lien  on  it  And  I  thoui^t  on  a  showing  of 
this  tect  that  the  court  oiqht  either  to  re- 
fuse to  foreclose  tbe  mortgage  when  sacb 
purpose  was  manifest,  or  to  proride  that. 
If  it  was  sought  to  be  foreclosed  for  any 
Intimate  purpose,  It  should  be  only  done 
upon  tbe  condition  tbat  the  unsecured  d^ts 
should  not  be  cut  out,  and  I  wanted  to  get 
the  Guardian  Trust  Company  made  party  to 
the  suit  80  as  to  raise  tbat  question.  I  pre- 
pared a  petition  in  eadi  one  of  these  fore- 
closure suits,  asking  the  court  to  allow  tbe 
Guardian  Trust  Company  to  come  In  as  a 
party  defendant  and  to  plead  and  answer  to 
the  bills  ot  foreclosure,  and  set  up  In  tbe 
petition  the  reasons  why — set  up  the  facts 
In  the  general  way  I  bare  stated,  set  up 
about  the  facts  of  the  reorganisation,  and 
that  tbe  purpose  was  to  cut  out  the  debts 
and  not  to  fbreclose  the  mortgage  for  any 
legitimate  purpose."  Ccmtinnlng:  "Now 
these  petitions  were  prepared  after  the  suits 
were  filed  and  before  the  day  which  the 
defendant  Railroad  Company  was  required 
to  answer.  I  will  state,  in  this  connection, 
that  there  was  no  hope  of  the  railroad  com- 
panies themselves  resisting  the  foredosure. 
The  attorneys  that  appeared  for  the  various 
railroad  companies  wwe  the  attorneys  of 
the  Kansas  City  Southern  Railway  Com- 
pany, and  tb^  bad  Incited  the  suit  to  be 
brought.  Th^  appeared  and  consented  to 
the  appolntBient  of  reeelTers,  and,  if  there 
was  to  be  any  restetnnce  made,  it  was  nec- 
essary for  the  Trust  Company  to  make  It" 

Those  petltbHis  each  contained  the  follow- 
ing paragraph :  "Fifth.  Tliat  It  was  a  part 
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of  tlie  plan  and  agreement  of  reorganization 
tlut  the  said  Philadelphia  Oommittee  should 
cause  a  syndicate  of  capitalists  to  be  formed, 
wbo  would  buy  eDough  of  the  stock  and 
aonds  of  the  said  Kansas  City  Southern  Rall- 
miy  Company  which  would  not  be  needed  to 
retire  and  convert  the  stocfc  and  bonds  of 
the  old  companies  sought  to  be  unified,  and 
pay  off  and  discharge  all  of  the  floating  or 
UDsecnred  debts  and  obligations  of  all  of 
tbe  old  companies.  Including  those  of  the 
said  defendant,  the  Kansas  City  Suburban 
B^t  Railroad  Company;  that  said  part  of 
aalA  plan  was  carried  ont;  snch  a  syndi- 
cate was  fOTmed,  and  Kiough  of  the  securi- 
ties .of  tbe  Kansas  City  Southern  Railway 
Company  were  sold  to  said  syndicate  to  pro- 
ride  money  to  satiafy  and  discharge  all  the 
floating  and  unsecured  debts  and  obligations 
of  all  of  said  comi>anies  so  sought  to  be 
united  under  the  ownership  and  control  of 
the  said  Kansas  City  Sontheni  Railway  Oom* 
pony,  including  all  the  floating  and  unse- 
cured debts  of  tbe  said  defendant,  the  Kan- 
sas City  Suburban  Belt  Railroad  Company; 
but  the  said  Philadelphia  Oommittee  and  the 
said  Kansas  Ci^  Southern  Railroad  Com- 
pany, which  it  controls,  have  wrongfully 
withheld  said  money,  and  have  unlawfully 
and  fraudulently  failed  and  refused  to  ap- 
ply the  same  to  the  purposes  for  which  it 
was  raised,  to  wtt,  to  the  payment  of  the  said 
floating  and  unsecured  d^ts  and  obUgationB 
of  the  defendant,  the  Kansas  Olty  Suburban 
Belt  Railroad  Oompany*  and  the  other  old 
companies  so  amalgamated  as  aforesaid  un- 
der the  said  plan  of  reorganization." 

After  the  petitions  to  be  made  a  pafty  In 
those  cases  had  been  prepared,  the  plalntllf 
thertin  rolnntarlly  made  the  Guardian  Trust 
Company  a  party  defendant  In  all  those 
cases,  and  Trimble  &  Braley  prepared  and 
filed  answer  for  the  Guardian  Trust  Com- 
pany in  each  of  those  eases,  which  answers 
were  in  substance  tbe  same  as  Uie  petitions 
which  had  been  prerlously  pr^red.  As  to 
tbe  eXbeat  of  the  services.  Judge  Trimble  tes- 
tlfled:  **I  know  up  to  the  time  these  petitions 
were  drawn  and  prepareid,  there  had  been  a 
great  deal  done,  and  we  did  a  great  deal 
along  the  same  line  afterwards  for  the  same 
general  purpose.  I  don't  know,  except  that  I 
IlTed  in  tbe  thing  from  the  time  the  suite 
were  brought  until  a  reeelTer  of  the  Guard- 
ian Trust  Company  was  appointed.  I  did 
not  do  anything  else  hardly.  The  responsi- 
bility about  it  was  immense.  The  anxiety 
about  It  was  Immense.  I  did  the  very  best 
that  any  one  person  of  my  limited  capacity 
could  have  done." 

The  result  of  the  litigation  was  that  the 
court  decided  that  the  question  raised  by  tbe 
Guardian  Trust  Company  could  not  be  liti- 
gated in  tdiat  suit,  the  mortgage  was  fore- 
closed on  the  Kansas  City  terminals,  and 
tbe  Kansas  City  Southern  became  the  par* 
chaser.  But  the  decree  In  those  cases  re- 
serred  to  the  Guardian  Trust  Company  the 


right  to  sue  tbe  Kansas  01^  Southon  on  ac- 
count of  those  matters. 

During  the  time  while  plaintUfs  were  gen- 
eral counsel  for  the  defendant  in  1903  and 
1004,  Mr.  Wash  Adams  rendered  1^1  serr- 
Ices  to  the  Guardian  Trust  Company  In  the 
suit  brought  by  the  Cambria  Sted  Company 
against  the  Guardian  ^Tmst  Company  et  a1. 
In  the  federal  court  at  Kansas  City,  and  In 
Port  Arthur  Channel  ft  Dock  Company  t. 
Guardian  Trust  Company  et  al.,  and  in  eev- 
eral  other  cases  in  the  courte  in  T^as. 
These  were  very  important  cases,  Involving 
perhaps  a  half  million  dollars,  and  the  Inves- 
tigation of  complicated  questions  of  fact  and 
law.  There  arose  a  craitentlon  between 
Trimble  ft  Braley,  on  one  side,  and  tbe 
Guardian  Trust  Company,  on  the  other,  as  to 
which  should  pay  Adams*  fees.  The  Trust 
Company  contending  that  as  Trimble  ft  Braley 
were  paid  f6,000  in  lOOS  and  f5.000  In  1904 
as  a  salary  to  attend  to  the  company's  legal 
business,  and  that  as  Trimble  ft  Bral^  con- 
stantly out  of  their  own  means  paid  law- 
yers to  help  tliem  in  their  legal  wortc,  tti^ 
ought  to  {»y  the  Adams  blU  and  imteet  tiie 
company  from  It  Finally,  the  ctnnpany  con- 
clnded  that,  as  Adams  was  not  soNKned  to 
know  the  terms  of  employment  between 
Trimble  ft  Braley  and  the  company,  and  had 
a  right  as  against  the  company  to  claim 
that  It  had  employed  him,  it  should  pay  tbe 
bin  to  Adams  and  look  to  Trimble  ft  Braley 
for  reimbursement.  It  paid  the  bill  of  96.0001 
and  asked  for  a  reimbursement  in  a  counter- 
claim In  this  suit  The  preponderance  of 
the  evidence  was  to  the  effect  that  owing  to 
the  large  amount  and  important  questions  in- 
volved in  that  litigation,  and  the  number  and 
ability  of  tbe  lawyers  on  the  other  side,  the 
Guardian  Trust  Company  decided  to  have 
additional  counsel  in  ttie  matter  and  directed 
Judge  Trimble  to  onploy  Mr.  Adams.  Tbe 
finding  of  the  referee  on  this  point  was  as 
follows:  "Seventh.  On  the  issues  joined  by 
the  defendante'  tfeiird  counterclaim  (being 
count  18  of  the  answer)  and  the  reply,  I 
find  for  the  plalntUEs.  The  daim  is  for 
$6,000  paid  by  the  defendant  to  Mr.  Wash 
Adams  for  legal  eervicee  rendered  to  the  de- 
fendant, but  which  defendant  claims  should 
be  charged  against  the  plalntUEs  on  the  as- 
serted ground  that  the  employment  of  Mr. 
Adams  was  on  the  plalntitb'  personal  ac- 
count, and  the  cost  of  his  service  sboold 
therefore  be  borne  by  the  plalntifflk  Tbtn 
is  no  sufficient  evidence  to  sustain  this  con- 
tention, but  abundant  evidence  from  which 
I  find  that  the  fact  was  not  as  d^endut 
aUeges." 

On  July  1,  1004,  there  was  sent  ont  a 
statement  by  monbers  of  tbe  executive  cam* 
mlttee  of  the  Guardian  Trust  Company  show- 
ing the  liabilities  of  the  company.  It  dU 
not  show  any  UabiUty  to  Trimble  ft  Brmlesr. 
It  contained  this  statement:  "On  aocount  of 
the  vast  litigation  on  hand,  tiiere  are  aome 
liabilities  not  shown  above  in  the  way  of 
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attoiney'a  fees  and  court  eorts,  tlie  amount 
of  which  cannot  be  accntatdjr  glTen,  bat 
which  win  not  materially  affect  the  abore 
showing.**  Oliat  tutaaeat  waa  sent  out  to 
the  stockbolden  of  the  company  In  connec- 
tion with  a  letter  which  was  signed  by 
Judge  Trimble  as  a  mend>er  of  the  execntlTe 
committee.  He  tesUfled  with  ncTeraice  to 
that  statement : '  "Q.  Does  tiUat  statement 
which  yon  hare  Jnst  read,  In  referoice  to 
attorney's  fees,  have  reference  to  tlils  bUl 
of  yours  for  services  already  performed? 
A.  I  did  not  pr^re  the  statement  and  have 
no  recollection  abont  that  Q.  Do  yon  now 
contend  that  it  had  reference 'to  this  btU 
of  922,000  for  services  already  peifCrmed? 
A.  I  dont  make  any  cont^tlon  abont  it  Q. 
Chn  yon  give  any  reason  why  this  liability 
of  $20,000  was  not  put  In  ttiat  statement? 
A.  No.  sir;  except  that  I  did  not  know  how 
mncb  It  was,  becanse  I  had  never  footed  it 
np.  The  Trust  Company  did  not  know  how 
maA  It  was,  It  had  never  been  presented  to 
them  all  together  np  to  this  time,  bnt  on  sev- 
eral occasions  prior  to  this,  vrtten  Mr.  WUIey 
was  making  oat  financial  statements  of  the 
Trust  Company,  showing  Its  assets  and  11a- 
bUltlea;  sometimes  for  the  sto<&holders*  meet- 
ing, somethnes  for  the  purpose  of  distribu- 
tion in  connection  with  circular  letters  like 
theses  I  called  his  attention,  when  looking 
over  the  statement,  that  he  did  not  have 
anything  In  it  about  attom^'s  fees.  I  called 
hia  httention  to  the  fact  that  the  Trust 
Company  owed  Trimble  ft  Braley  a  bin,  and 
that  ^tey  would  owe  Ivens  -and  his.  firm  in 
New  York  a  bill,  and  owe  Solomon,  Woll- 
man  ft  Coopor  a  bill,  and  owed  I^yona  of 
Uncoln  a  bill.  He  said  that  the  reason  was 
tint  Hu^  never  got  <m  the  books  of  the 
conipany,  and  it  went  along  that  way.  On 
each  occasion  when  a  statement  was  pre- 
•Bnted,  that  I  saw  our  bill  was  not  put  down, 
I  called  his  attention  to  It,  and  he  gave  that 
as  his  reason,  and  said  thue  were  other  bills 
outstanding  that  never  got  on  the  books  of 
the  company.  Q.  Your  idea  is  that  the  com- 
mittee, when  It  sent  out  that  statement, 
know  you  had  a  blU,  but  did  not  put  it  In 
there?  Is  that  the  idea  you  wlaih  to  conv^ 
by  that?  A.  This  statemoit  is  dated  July  1, 
1004.  The  testimony  already  giren  In  this 
case  wni  show  that  I  wrote  a  letter,  sending 
an  itemlxed  stat^nent  of  this  bill  to  Mr. 
Hants,  aa  president  of  the  company  and  as 
president  of  the  executive  committee,  snd  to 
Mr.  Martin,  on  March  20^  1904,  aetthig  out 
the  Ml  In  foil,  so  ttiat  the  executive  com- 
mittee ought  to  have  linown,  and  did  know, 
of  the  existence  of  the  bill  at  tSila  tlm&  Q. 
Was  there  any  pmpose.  In  sending  out  that 
circular,  to  conceal  the  fttct  that  you  did 
have  a  bUl?  A.  No,  sir;  I  caUed  attention 
to  the  fact,  and  titat  is  probably  the  reason 
they  put  In  this,  because  It  did  not  Include 
oar  MIL  Q.  That  has  reference  only  to  liti- 
gation p^dlng?  A.  That  iB  the  way  it  was 
worded.  I  did  not  word  that  That  probaUy 


gave  rise  to  that  note.  Most  of  this  bill  we 
have  Is  litigation  still  pending,  was  still 
pending  and  Is  yet,  the  great  part  of  It,  not 
all  of  it,  however." 

Mr.  WlUey  testified  that  he  was  auditor 
and  later  secretary  of  the  Guardian  Trnst 
Company,  and  that  the  plaintiff's  claim  for 
fees  was  smt  to  Judge  BlaCk  while  he  was 
receiver,  but  that  the  receiver  declined  to 
make  any  record  of  It,  and  that  It  was  not 
put  In  the  statement  sent  out  beause  It  was 
not  on  the  books,  and  none  of  the  books  or 
recorda  of  the  Guardian  Trust  Company 
made  any  refarenoe  t6  such  dalm  untU  some 
time  in  1904. 

On  the  dlscdiarge  of  the  receivor  of  the 
Guardian  Trust  Company,  the  following  was 
drawn  hf  J^dge  Trimble  and  Incorporated  in 
the  order  of  the  court:  "That  If  any  ctebn 
or  demand  be  made  open  the  Guardian  Trust 
Company  or  any  of  its  offlcm  or  agente  for 
tiie  payment  of  any  alleged  debt  or  obliga- 
tion df  the  Ttust  Company,-  contracted  prior 
to  the  discharge  of  the  receiver,  other  than 
those  mentioned  in  Sdiedole  A  and  Schedule 
B  hereto  attached,  the  person  named  1^  the 
minority  of  stockholders,  who  have  made 
formal  objectlona  to  the  discharge  of  the  re- 
ceiver, as  their  rt^resentatlve  m  the  board 
of  directOTS  and  executive  committee,  shall 
be  notified  of  such  Claim  or  demand  before 
the  same  or  any  part  thereof  shall  be  paid 
or  otherwise  recognized,  and  U  said  Tejfn- 
sentatlve  of  the  minority  stockholders,  or 
any  member  of  the  executive  committee  shall 
object  to  the  payment  thereof,  the  qaestitm 
as  to  whether  or  not  sudi  claim  oi^ht  to 
be  paid  shall  be  presoited  to  this  court  for 
Its  action  and  determination," 

Three  different  salts  brought  by  the  pltiln- 
tlffB  herein  against  the  several  railroad  com- 
panies for  legal  services  hare  been  decided 
by  tbla  court  and  are  reported  in  Trimble 
V.  Kansas  City,  P.  ft  Q.  K  Co.,  180  Mo.  674, 
7D  S.  W.  678,  1  Ann.  Ors.  868;  Trimble  T. 
Texarkana  ft  Ft  B.  R.  Co.,  199  Ho.  44.  97 
S.  W.  104;  and  Trimble  v.  Kansas  City, 
Shreveport  ft  G.  B.  Co.,  201  Mo.  872,  100  & 
W.  7. 

Harkless,  Crysler  ft  Hlsted,  tor  appellant 
JOhn  A.  Baton,  for  respondrats. 

BOY,  C  (after  stat^  the  fiicts  as  above). 
Tbo  ba^  facta  of  this  case  are  ondlspnted, 
enept  as  to  the  value  of  the  legal  services 
r«dered  the  plalntlfls.  As  to  such  valuer 
we  see  no  reason  to  diange  the  result  reach- 
ed by  the  referee.  On  all  other  questions 
we  are  free  to  draw  our  own  inferences 
from  admitted  facts  and  to  apply  the  law 
thereto.  The  items  to  wfaldk  ot^ections  are 
made  by  the  dtf  endant  have  been  divided 
into  four  different  groups,  and  we  shall  con* 
aider  those  groups  ol  itnns  swlattm. 

[1]  I.  The  plaintlceB  recovered  in  the  trial 
court  9642S  for  services  In  flie  suits  brought 
by  the  Guardian  Trust  Company  against  the 
Texarkana  Company  and  the  Shreveport 
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Oompany.  We  bare  reached  the  concltuloii 
that  there  can  be  no  recovery  for  any  part 
«f  micb  services,  for  the  following  reasons: 

The  railroad  from  Orandvlew  to  Port  Ar- 
thur, Includloff  the  proper^  of  the  Pitts- 
barg,  the  Toarkana,  and  the  Sbreveport 
Companies,  was  all  owned  in  the  manner 
above  stated  by  the  Pittsburg  Company.  The 
Pittsburg  Company  had  no  interest  in  the 
terminals  either  at  Kansas  City  or  Port  Ar- 
thur. In  Its  own  rl^t  the  Onardlan  Trust 
Company  had  no  Interest  ot  any  kind  in  the 
Pittsburg  Company  or  In  its  two  sabsidlary 
companies.  The  only  right  It  bad  was  as 
trustee  In  the  mortgages  given  by  those  com- 
panies respectively.  The  Guardian  Trust 
Company  was  not  Jn  its  own  right  directly 
concerned  in  any^  teorganixatlon  of  the  Pitts- 
burg Company. 

There  la  not  In  the  record  any  aunesticai 
that  any  such  reorganisation  would  enliance 
the  value  of  the  fBO,000  in  bonds  of  the 
Port  Arthur  Ohannel  &  Dock  Company  held 
by  the  Guardian  Trust  Company.  There  Is 
a  contention  that  It  was  the  intention  of  the 
Philadelphia  Oommittee  to  include  the  Kan- 
sas City  terminals  In  the  reorganization,  and 
that,  as  a  part  of  that  plan,  the  debt  of  the 
Suburban  Belt  Company  to  the  Guardian 
Trust  Company  was  to  be  taken  care  of. 
That  result  was  too  remote  to  be  considered 
here.  If  the  Suburban  Belt  Company  was 
solvent,  the  Guardian  Trast  Company  could 
have  collected  Its  dalm  against  It  by  direct 
suit  If  It  was  Insolvent,  It  Is  hard  to  see 
how  any  reorganization  committee  would  con- 
sent to  pay  its  unsecnred  debts.  But,  be 
that  as  it  may,  the  Philadelphia  Committee 
did  get  charge  of  the  reorganization ;  but  the 
debt  of  the  Suburban  Belt  Company  to  the 
Guardian  Trust  Company  was  not  taken 
care  of.  That  debt  remains  unpaid.  Though 
all  the  beneficent  purposes  of  that  reorgan- 
ization were  accomplished  so  far  as  all  the 
other  companies  were  concerned,  yet,  as  to 
the  Guardian  Trust  Company,  those  contem- 
plated results  failed  to  materialize.  The  first 
suits  brought  about  April  1,  1899,  against 
the  Texarkana  Company  and  the  Sbreveport 
Company,  respectively,  were  purely  ancillary 
to  the  Grannia  suit,  which  was  brought  to 
put  the  Pittsburg  Company  In  the  hands  of 
a  receiver.  The  purposes  of  those  ancillary 
suits  are  to  be  ascertained  by  finding  what 
were  the  purposes  of  the  Grannls  suit  If 
there  is  anything  self-evident  in  the  facta,  it 
is  that  the  Grannls  suit  was  not  brought  in 
order  to  secure  the  payment  of  the  debt  of 
the  Suburban  Belt  Company  to  the  Guardian 
Trust  Company.  Why?  Because,  In  that 
•nit  the  Suburban  Belt  Company  was  a 
plaintiff  and  the  Guardian  Trust  Company 
was  a  defendant  Trimble  &  Braley  were, 
at  the  time  of  the  institution  of  that  suit, 
the  gmeral  counsel  for  both  the  Suburban 
Beit  Conqtany  and  for  the  Guardian  Trust 
Company*    So  far  as  the  record  showa. 


Trimble  tt  Braley  had  no  specific  directions 
from  either  of  those  companies  to  bring  any 
suit  Whatever  suit  was  brought  was  Uisti- 
tnted  by  their  general  autiiority  as  such 
counsel  and  at  their  own  discretion.  One 
would  naturally  suppose  that,  If  tiie  purpose 
of  tlie  Grannis  suit  wss  to  collect  tliat  debt, 
the  Suburban  Belt  Company  would  have 
been  made  a  Pendant  and  the  Trust  Com- 
pany a  plaintiff  ta  that  case. 

The  plaintiffs  as  general  counsel  could 
have  brought  suit  In  the  name  of  the  Qoard- 
lan  Trust  Company  as  one  of  t&e  trustees  In 
the  mortgage  of  tiie  Pittsburg  Company,  to 
foreclose  that  mortgage,  Just  as  was  done 
by  the  State  Trust  Company,  the  oOier  trus- 
tee. The  State  Trust  Company  In  the  suit 
whicb  it  brou^t  got  an  allowance  of  $50,- 
000  as  Its  compensation  as  sndi  trustee, 
while  the  Guardian  Trust  Company  was 
made  defendant  In  the  Grannls  suit  nod  got 
no  compensation  as  trustee.  The  plaintiffs 
did  not  claim  any  fee  from  the  Guardian 
Trust  Company  In  the  Grannls  suit,  b^usa 
the  record  showed  tiiey  were  on  Oi/t  oOux 
side.  They  have  no  more  right  to  compensa- 
tion against  the  defendant  herein  for  serv- 
ices in  the  Texarkana  and  Sbreveport  cases 
than  in  the  Grannis  case.  Those  ancillary 
proceedings  w^e  not  brought  with  any  in- 
tention of  foreclosing  those  mortgages  or  of 
executing  the  trusts  created  in  said  mort- 
gages. As  was  stated  by  Judge  Trimble: 
"This  action  was  taken  on  behalf  of  the 
Trust  Company,  putting  these  three  compa- 
nies In  the  hands  of  receivers,  for  the  pur- 
pose of  holding  the  question  In  abeyance  of 
who  should  be  receivers  of  the  company  un- 
til the  stockholders  and  those  Interested 
might  have  an  OE^rtunlty  to  present  their 
Interest  to  the  court,  and  that,  I  stated  to 
the  New  York  Committee  after  I  had  ordered 
It  done — that  was  the  purpose,  and  the  only 
purpose  of  It"  So,  by  the  clear  statsnent 
of  the  plalnUfits,  the  Texarkana  and  Shreve- 
port  suits  were  not  for  the  purpose  of  carry- 
ing out  any  of  the  purposes  (tf  those  mort- 
gages. 

In  Trimble  v.  Railroad,  199  Mo.,  loc  dt  60, 
97  S.  W.  165,  the  court,  in  speaking  of  those 
suits,  said:  '"In  addition  to  the  suits  above 
mentioned,  there  were  other  suits  in  Texas, 
in  Louisiana,  and  Kansas,  which  are  men- 
tioned in  the  evidence;  but  those  served 
their  purpose,  wblch  seems  to  have  t>een  a 
race  of  diligence  for  the  control  -of  the  liti- 
gation through  receiverships,  and  were  dls- 
missed  when  an  agreement  was  reached." 

The  name  of  the  Guardian  Trust  Company 
as  trustee  was  used  In  those  ^ts  for  pur- 
poses which,  however  proper  and  conunenda- 
ble  in  other  respects,  were  entirely  ontaide 
of  the  sphere  of  tlie  duties  of  such  trustee. 
Such  being  the  case,  neither  the  Guardian 
Trust  Company  nor  the  plaintUts  could  re- 
cover  against  the  mortgagor  anyUilns  ftnr 
their  seryloes  In  tiuae  esses.  Tbm  mortmas 
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provided:  "The  troatee  shall  be  entitled  to 
a  jnst  compensation  for  all  services  It  may 
render,  and  to  be  reimbursed  for  all  expens- 
es by  It  paid  or  Incurred  In  the  execution  of 
the  said  trusts;  and  without  indemnity  sat^ 
Isfactory  to  it,  it  shall  not  be  required  to  In- 
stitute, defend  or  appear  In  any  suit,  action 
or  other  proceeding  relating  to  the  trust 
property  or  estata" 

Now  those  ancillary  suits  were  brought  in 
the  name  of  the  trustee  without  any  special 
direction  therefor,  but  merely  under  Trimble 
&  Braley's  authority  as  general  counsel  and 
at  their  own  discretion.  They  were  not 
brought  in  the  Interests  of  the  Ouardlan 
Trust  Company  in  its  own  right-  They  were 
brought  in  its  name  as  trustee  for  purposes 
other  than  the  execution  of  the  trust.  Such 
being  the  ^se,  the  Guardian  Trust  Compa- 
ny could  not  possibly  be  benefited  In  any 
way  by  them.  The  only  thing  which  could 
concern  It  was  the  liability  It  might  Incur 
by  the  suit  The  mortgage  provided  that  It 
should  be  Indemnified  before  being  reaiUred 
to  sue,  bnt  sncb  Indemnity  wa«  not  provided 
for. 

At  the  last,  It  was  arranged  between  Trim- 
ble ft  Braley  on  one  side  and  Hagerman  on 
the  other  that  the  Oraonis  salt,  and  the  an- 
cillary suits  should  be  dismissed,  and  that 
Trimble  &  Braley  should  become  joint  coun- 
sel with  Hagerman  for  the  receivers  of  the 
Pittsburg  Company  In  the  suit  brought  by 
the  State  Trust  Company  against  the  Pitts- 
burg Company  and  against  the  Guardian 
Trust  Company.  No  effort  was  made  by  the 
plaintiffs  herein  to  secure  any  allowance  to 
the  Oqanlian  Trust  Company  by  reason  of 
Ita  having  brought  such  ancillary  suits.  As 
there  was  no  possibility  of  any  benefit  that 
could  aocme  to  the  Guardian  Tmst  Compa- 
ny by  reason  of  tboae  suits,  and  as  they 
were  brought  In  tbelr  ovn  discretion  by 
the  plalutUCs  hweln  without  special  direc- 
tion of  the  Tnut  Company,  and  aa  the  only 
benefits  that  could  accrue  tiierefrom  ac- 
crued to  others  than  this  defendant,  there 
ts  no  reason  In  law  or  equity  why  It  should 
pay  t<u  Bucb  services,  especially  In  view  of 
the  tacts  that  Trimble  ft  Braley.  by  dismiss- 
ing the  ancUlozy  sulta,  received  fees  as  coun- 
■Bl  for  the  rec^vtts  while  the  l^t  Compa- 
ny got  nothing. 

The  last  two  suits  in  Texas  and  Louisi- 
ana, though  brought  by  plalntlffis  herein  as 
attorneys  in  the.  name  of  the  Guardian  Trost 
Company  as  trustee,  were  brou^t  on  ttie 
Initiative  of  the  counsd  without  previous 
special  direction  of  the  Trust  Company,  and 
were  noi  brought  for  the  purpose  of  execut- 
ing the  trust  created  In  the  mortgages.  Their 
object  was  to  hamper  as  much  as  possible 
tbe  New  Tork  Committee,  and  to  bring  about 
a  compromise  of  the  unsecured  debts  of 
those  two  companies,  and  for  no  other  pur- 
pose. 

[2]  It  Is  contended  by  the  plalntlflis  that 
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because  In  a  settlement  between  the  Guard- 
ian Trust  Company,  on  one  side,  and  the 
Kafiisas  City  Southern  Railway  Company  and 
other  parties,  on  tbe  other,  the  Ouardlan 
Trust  Company  Indemnified  that  Railway 
Company  against  the  claim  for  such  fees, 
therefore  'the  Guardian  Trust  Company  Is 
liable  to  Trimble  ft  Braley  therefor. 

We  think  not.  One  who,  for  a  considera- 
tion, indemnifies  against  the  claim  of  a  third 
person,  does  not  assume  any  liability  to  such 
third  person.  If,  In  such  settlement,  the 
Railway  Company  tiad  paid  or  allowed  to  the 
Guardian  Trust  Company  any  amount  to 
be  paid  to  Trimble  &  Braley  on  account  of 
such  fees,  such  amount  could  bare  been  re- 
covered in  an  action  for  money  bad  and  re- 
ceived. But  this  is  not  such  a  suit,  and  no 
such  facts  appear.  The  Guardian  Trust 
Company  was  not  allowed  money  on  account 
of  such  fees,  but  did  In  consideration  of 
such  settlement  Indemnify  the  Railway  Com- 
pany. By  such  indemnity  It  In  no  way  recog- 
nized any  right  in  the  plaintiffs  to  such  fees. 

[3  J  The  fact  that  counsel  for  the  Trust 
Company,  after  a  conversation  with  one  of 
the  plaintiffs  In  regard  to  the  matter,  pre- 
sented an  intervening  petition  In  the  Pitts- 
burg receivership  case  for  an  allowance  of 
such  fees,  does  not  render  the  defendant  lia- 
ble therefor.  Such  fact  was  no  more  than 
a  favor  shown  these  plaintiffs,  and  did  not 
by  estoppel  or  In  any  other  way  bind  the 
Trust  Company  for  such  fees. 

[4]  The  plaintiffs  cannot  recover  on  the 
items  In  the  first  group  for  the  further  reason 
that  they  were,  for  the  period  covered  by 
those  services,  tiie  general  counsel  for  the  de- 
fendant at  a  stated  salary.  Though  the  record 
of  the  company  for  October,  1898,  did  not 
show  that  the  amount  of  the  salary  was  fix- 
ed, yet,  as  It  had  been  fixed  for  previous 
years  at  f2,000,  and  that  amount  of  salary 
was  actually  paid  tliem  for  the  year  begin- 
ning In  October,  1898,  that  amount  was  fixed 
by  the  conduct  of  all  parties  as  the  sal- 
ary for  that  period. 

[I]  Tbe  fact  that  the  plalntUb  "understood 
that  the  salary  did  not  Include  extraurban 
litigation  cannot  change  the  situation.  Some 
fees  were  paid  plalntUGi  for  services ;  but  In 
every  cose  but  one  it  was  dearly  shown  that 
th^  were  fees  really  not  paid  by  defendant 
but  out  of  trust  funds  In  ita  bonds  In  be- 
half of  which  funds  the  services  were  ren- 
dered. The  reason  fbr  the  iMiyment  in  tbe 
one  case  mentioned  does  not  clearly  appear. 

The  fact  that  plalntlfh  were  officers  of 
the  defendant  corporation,  and  that  the  by- 
law of  that  corporation  prescribed  their  du- 
ties as  general  counsel  and  did  not  limit 
their  salary  to  tbe  urluin  business,  In  the 
absence  of  a  showing  to  the  contrary,  pre- 
cludes them  from  a  recovery  of  fees  bi  ad- 
dition to  tbelr  salary. 

It  was  held  by  the  St.  Louis  Court  of  Ap- 
peals In  Bes<^  V.  Carriage  Co.,  S6  Mo.  App. 
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333,  that  the  compensation  of  an  officer  of  a 
corporation  who  is  also  a  director  must  be 
fixed  by  corjwrate  action  on  the  books  of  tbe 
corporation. 

Without  expressing  any  opinion  as  to  the 
soundness  of  that  role,  we  hold  that  there 
is  an  utter  absence  of  any  showing  of  facta 
that  would  entitle  plaintiffs  to  fees  In  ad- 
dition to  their  salary. 

II.  Under  group  No.  2,  the  plaintiffs  were 
allowed  $3,000  for  resisting  the  appointment 
of  a  receiver  in  the  Blerce  suit  against  this 
defendant  From  that  amount  a  payment  of 
$2,000  was  deducted,  and  plaintiff  recover- 
ed tbe  difference  of  $1,000.  We  approve  that 
allowance.  The  services  were  rendered  be- 
fore the  receiver  was  appointd,  and  compen- 
sation therefor  was  not  included  in  the 
amount  paid  plaintiffs  by  the  receiver, 

[6]  The  plaintiffs  were  also  allowed  items 
to  the  amount  of  $2,250  for  services  render- 
ed by  them  after  the  appointment  of  a  re- 
cover for  the  Guardian  Trust  Company, 
and  while  plaintiffs  were  acting  as  counsel 
for  such  receiver.  The  services  were  ren- 
dered in  procuring  the  dlscliarge  of  such  re- 
ceiver. 

While  plaintiffs  were  counsel  for  the  re- 
ceiver, they  also  had  general  charge  of  the 
basiness  of  the  Ooardian  Trust  Company 
as  its  counsel  at  Kansas  Ctty.  There  is 
nothing  in  the  record  to  sliow  that,  after 
the  plHintlffa  became  cotmsd  for  the  receiv- 
er, they  were  directed  or  expoctea  by  the 
Guardian  Trust  Company  to  represent  It  as 
against  the  receiver.  The  proceeding  to  dls- 
diarge  ttie  receivor  was  adverse  to  the  re* 
celver  and  adverse  to  the  plalntUEs  as  his 
attom^s.  Tlie  success  of  such  proceeding 
would  result  in  the  recover  and  his  attor- 
neys losing  the  emoluments  of  their  re* 
Bpective  positions.  The  rule  that  attorn^ 
tor  the  parties  should  not  be  allowed  to  act 
as  counsel  for  the  receiver  Is  laid  down  In 
Alderson  on  Becelvers,  {  40,  and  In  Beach 
on  Beoeivers  C^derson's  Ed.)  {  274,  also  in 
High  on  Beo^vers  (4th  Ed.)  H  188.  216. 

It  may  he  conceded  for  present  purposes 
that.  If  the  Guardian  Trust  Company,  Icnow- 
Ing  the  plaintiffs  were  counsel  for  the  receiv- 
er, employed  them  to  procure  the  discharge 
of  the  receiver.  It  would  be  liable  for  their 
fees.  But  there  is  nothing  in  the  record  to 
show  that  the  defendant  herein  knew  that 
plaintiffs  were  rendering  such  service,  or 
that  plaintiffs  expected  to  be  paid  therefor 
by  the  defendant.  Judge  McKeegan  render- 
ed services  in  the  matter  to  the  defendant 
and  was  paid  therefor.  The  fact  that  plain- 
tiffs were  in  general  charge  of  defendant's 
business  in  Kansas  City  would  not  author- 
ize them  to  act  for  tbe  defendant  herein  in 
a  proceeding  to  remove  the  receiver  whom 
they  represented. 

The  law  presumes  that  the  Guardian  Trust 
Company  did  not  expect  them  to  act  f6r  It  in 
such  proceeding. 


In  Trimble  v.  Railroad,  199  Ho.,  loe.  dt 
56,  97  S.  W.  167,  it  was  said:  "It  was  shown 
In  tbe  evidence  that  in  some  of  the  suits 
mentioned  the  plaintiffs  occupied,  at  least 
nominally,  positions  antagonistic  to  the  in- 
terests of  their  clients,  but  that  was  never 
really  so.  In  all  that  they  ever  did  they  were 
loyal  to  the  Interests  of  their  clients.**  We 
find  no  fault  with  ttiat  statement  of  the  law, 
and  approve  it.  But  a  proceeding  to  dis- 
charge a  receiver  is  in  legal  effect  antagonis- 
tic to  the  receiver  on  the  face  of  It  Let  it  be 
conceded,  as  it  should  be,  that  plaintiffs  In 
good  faith  and  with  great  ability  rendered 
services  In  procuring  the  discharge  of  the  re- 
ceiver. Has  not  the  defendant  the  right  to 
insist  that  It  knowing  the  plalntiiEs  repre- 
sented the  receiver,  did  not  authorize  them  to 
represent  it  in  the  matter,  and  had  no  reason 
to  tlilnk  that  plaintiffs  would  expect  it  to 
pay?  We  think  so,  and  the  Itens  a  moon  ting 
to  $2,250  allowed  for  such  services  are  dis- 
allowed. 

[7]  III.  In  group  No.  8  Oie  plalntUEs  were 
allowed  $4,600  for  aovlcet  In  tbe  terminal 
foredosnre  suits.  The  i4n)dlant  makm  the 
bold  claim  that  the  course  pnrsoed  by  Trim- 
ble &  Braley  In  that  terminal  litigation  was 
useless  and  for  the  pn^oae  of  (diarglns  fees 
against  the  defendant  Counsel  for  appdr* 
lant  In  their  brief  say:  "Nothing  evtt  came 
of  these  suits.  No  subsegu^t  action  was  tak- 
en upon  them.  The  original  suits  wait  on 
and  were  foreclosed  and  nothing  done  In  ref- 
eraice  to  those  matters.  How  futile  and 
imaginary  were  these  proceedings."  Yet  the 
pleadings  filed  in  those  cases  by  the  plain- 
tiffs as  counsel  for  the  Trust  Company  called 
attention  to  facts  which  it  vras  charged  made 
the  Kansas  City  Southern  liable  for  tbe  debt 
of  the  Suburban  Belt  Company  to  this  de- 
fendant The  decree  in  those  cases  reserved 
the  right  to  the  Guardian  Trust  Company  to 
litigate  those  facts  with  the  Kansas  City 
Southern  In  any  salt  it  might  aftoward 
bring.  We  find  the  case  of  Guardian  Trust 
Company  v.  Kansas  City  Southmi  Ballway 
Company,  reported  in  140  Fed.  337,  76  CL  C 
A.  615,  and  again  reported  in  171  Fed.  43, 
96  a  C.  A.  285,  28  L.  R.  A.  (N.  S.)  620.  An 
examination  of  those  reports  Shows  that  the 
Guardian  Trust  Company  for  several  years 
followed  tbe  valuable  suggestions  made  by 
the  plaintiffs  in  that  litigation,  In  its  en- 
deavor to  recover  the  debt  due  It  from  the 
Suburban  Belt  Company.  For  several  years 
it  has  pursued  the  course  devised  by  Trimble 
ft  Braley,  and  ts  In  no  position  to  bb;  tliat 
such  course  was  ill  advised.  The  allowance 
of  the  $4,500  in  favor  of  tbe  plalntlfEs  was 
proper,  and  we  approve  it 

[8]  IV.  As  to  the  claim  of  appellant  for  a 
reimbursement  of  the  $6,000  paid  to  Wash 
Adams,  we  are  satisfied  with  the  action  of 
the  referee  thereon.  The  evidence  amply 
shows  that  the  defendant  suggested  the  em~ 
ployment  of  Mr.  Adams  because  of  ttie  impor- 
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bince  of  the  lltf  gatlon  and  of  the  number  and 
eblll^  of  the  lawyers  on  the  other  side. 
Adanw*  fees  were  a  primary  liability  of  the 
defendant  and  cannot  be  shifted  to  the  shonl- 
ders  of  these  plalntifb. 

It]  y.  The  order  made  on  the  discharge  of 
the  receiver  of  the  Ooardlan  Trust  Company 
by  the  federal  court,  to  the  ^ect  that  any 
demand  for  a  debt  contracted  by  the  Trust 
Company  prior  to  the  ai^wlntment  of  the  re- 
celTOT  should  be  presented  to  that  coort,  did 
not  take  away  the- jurisdiction  of  the  circuit 
eonrt  in  whidh  this  suit  waa  brought 

Ttds  suit  la  in  personam.  There  Is  no  qnes- 
tton  here  InTOlved  as  to  any  special  property 
or  funds  of  the  defendant  out  of  which  the 
Jodgmoit  to  be  recovered  may  be  paid.  That 
noetTovhlp  waa  not  a  baidmiptcy  proceed- 
ing which  absolved  the  Trust  Con^any  from 
its  creditors. 

Counsel  have  not  dted  any  authority  for 
holding  that  the  trial  court  had  no  Jurisdic- 
tion of  the  cause.  The  purpose  of  that  order 
was  doubtless  to  prevent  claims  from  being 
paid  to  which  some  of  the  parties  Interested 
In  the  corporation  might  object,  until  the 
validity  of  such  cUlms  could  be  judicially 
determined. 

The  defendant  is  able  to  make  as  Sclent 
a  Aet&xae  to  this  claim  in  this  proceeding 
as  it  could  tiave  made  in  the  federal  court 

The  judgment  is  .reversed  and  remanded, 
with  directions  to  oiter  judgment  In  accord- 
ance with  this  opinion. 

BLAIR,  C,  concurs  In  paragraphs  III,  IV, 
and  V ;  concurs  In  the  result  In  paragraph  I ; 
and  dissents  from  the  disallowance  of  ttie 
|2Hi50  item  In  paragraph  IL 

PEB  CURIAM.  The  foregoing  opinl<m  is 
adopted  as  tlie  opinion  of  the  court  All  con- 
cur. 


STATB  V.  GIBSON. 

(Supreme  Court  of  Hissourl.  Division  No.  2. 

June  20,  1912.) 

1.  FoBOEBT  (IS  S2,  33*)— False  iKSTBUUEnr 

— PoasasaiOH— UTTBBinO— INDIOTICENT. 

Rev.  St  1909.  |  4654,  prohibits  the  having 
in  possesflion  a  falsely  made,  altered,  forged,  or 
counterfeited  promissory  note  with  intent  to 
utter  or  cause  the  same  to  be  uttered,  and  sec- 
tion 465S  prohibits  the  sale  or  exchange  of 
BDch  an  instrument  with  Intent  to  have  the 
same  uttered  or  passed,  ffeld,  that  an  in- 
dictment charging  that  defendant  on  a  specified 
date  did  willfnlly,  etc,  have  In  his  possession 
a  certain  forged  promissory  note  purporting 
to  have  been  made  by  defendant  and  another, 
and  that  defendant  did  afterwards,  etc.,  will- 
fully, etc.,  sell,  exchange,  and  deliver  such 
cOQDterfeitsd  note  to  T.  with  the  willful,  etc, 
intent  to  have  the  same  "altered,"  etc,  did 
not  state  an  offense  under  el^er  section. 

[Ed.  Note.— For  other  oases,  see  Forgery, 
Cent  Dig.  H      eS;  Dee.  Dig.  SI  82,  83.'] 


2.  Forgery  (8  7*)- Falbb  Ihstruhents — 
Statutes— Applicatio  N. 

Rev.  Sl  1909,  {  4643,  provides  that  every 
person  who  shall  forge,  counterfeit,  or  falsely 
make  or  alter,  or  cause  or  procure  to  be  forg- 
ed, falsely  made,  or  altered,  any  promissory 
note,  bill  of  exchange,  draft  cheok,  certificate 
of  deposit,  or  other  evidence  of  debt,  being 
or  purporting  to  be  made  or  Issued  by  any 
bank,  on  conviction  shall  be  guilty  of  forgery  in 
the  second  degree.  Section  4644  declares  that 
every  person  who  stiaU  sell,  exchange,  or  de- 
liver, or  offer  so  to  do,  or  receive  on  a  sale, 
exeliange,  or  delivery,  for  any  conrideration, 
ai^  fafaely-made,  altered^  forged,  or  counter- 
feited promissory  note,  bill  of  exchange,  draft, 
or  other  instrument  the  falsely  making  or  al- 
tering, forging,  or  coanterfeitmz  of  which  is 
by  the  last  section  declared  to  be  an  offense, 
knowing  the  same  to  have  been  forged,  etc., 
with  intent  to  have  the  same  altered  or  passed, 
shall  be  deemed  guilty  of  (orgeir.  Eelct,  that 
such  sections  ap^  only  to  such  instruments 
purporting  to  be  executed  by  a  hank. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  II  8-lS;  Dec  Dig.  |  7.*] 

Appeal  from  Circuit  Court  Waahlivton 
County;   J.  C.  Sheppard,  Judge. 

R.  H.  Gibson  was  convicted  for  having  In 
his  possession  a  falsely-made,  forged,  and 
counterfeited  promissory  note,  and  be  ap- 
peals.   Revised  and  remanded. 

The  d^tedant  waa  convicted  in  the  dr^ 
cult  court  of  WasfatDgtcoi  connty,  and  Ben< 
tenced  to  two  yearn  in  the  penitoitilary  un- 
der an  indictment  filed  ManA  14,  1811,  of 
which  ttie  material  parts  are  as  follows : 

'*The  grand  jurors  tot  the  stete  of  Mis- 
souri, summoned  from  the  Irady  of  Washing- 
ton ooimty,  impaneled,  charged,  and  sworn, 
upon  tlieir  oatlis  present  tltat  B.  H.  Gibson, 

late  of  the  county  aforesaid,  on  the  

day  of  March,  1910,  at  the  said  county  of 
Washington,  state  aforesaid,  did  then  and 
there  willfnlly,  unlawfully,  and  fdonlously 
liave  in  his  custody  and  possession  a  certain 
telsely-made,  altered,  forged,  and  counter- 
feited promissory  note  purporting  to  be  made 
by  R.  H.  Gibson  and  W.  W.  TUmw,  which 
talsely-ma^  altered,  forged,  and  counter- 
feited promissory  note  is  as  follows,  that  la 
to  say: 

'«310.00.  March  1st  1910. 

■One  year  after  date,  for  value  received,  1 
promise  to  pay  to  the  order  of  J.  J.  QDown- 

Kend  three  hundred  ten    dollars,  at 

Belgrade,  Mo.,  with  interest  after  date  at  the 
rate  of  8  per  cent  per  annum,  and  if  not 
paid  at  maturity  and  collected  by  an  attor- 
ney or  by  legal  proceedings,  an  additional 
sum  of  10  per  cent  on  the  amount  of  this 
note  as  attorney's  fee. 

'No.  .   Due  March  1st  1911. 

•B.  H.  Gibson. 
•W.  W.  Turner.' 

"And  the  said  B.  H.  Gibson  did  afterwards, 
to  wit  on  the  day  and  year  aforesaid,  at  and 
in  the  county  aforesaid,  willfully,  unlawful- 
ly, and  feloniously,  with  intrat  to  injure  and 
defraud,  did  sell,  ex<dLang^  and  deliver  the 
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said  falaely-made,  altered,  forged,  and  coun- 
terfeited promissory  note  to  one  J.  J.  Town- 
send,  In  the  county  of  Washington,  state  of 
Mlssonrl,  with  the  wlllfnl,  unlawful,  and  fe- 
lonious intent  to  hare  the  same  altered  or 
passed,  he,  the  said  B.  H.  Gibson,  then  and 
there  knowing  the  said  promissory  note  to  be 
falsely  made,  altered,  forged,  and  counter- 
felted,  against  tlie  peace  and  dignity  of  tbe 
Btate." 

H.  B.  Bbodes  and  Byms  A  Bean,  for  ap- 
pellant. Elliott  W.  Major,  Atty.  Qea.,  and 
John  M.  Dawainii,  Ant  Att7*  Ool,  tor  the 
State. 

BOT»  C  (after  atatlng  tbe  UctB  as  alwve). 
The  lndlctm«t  cannot  be  held  valid  under 
any  section  of  the  statute. 

[1]  Under  section  4654  It  Is  necessary  that 
the  instmment  shall  be  In  the  defendant's 
possession,  wltb  the  Intent  <m  bis  port  to 
utter,  or  eanse  tbe  same  to  be  uttered.  No 
sncb  allegation  is  made  in  Uu  indictment 
Section  460S  requires  that  the  inatrument 
shall  be  sold  or  exchanged  with  the  intoit  on 
deftendanf  B  part  to  hare  Uie  same  uttered  or 
passed.  The  Indictment  alleges  that  the  sale 
was  made  to  Townsend  wlOi  Qie  intent  to 
have  the  same  altered  or  passed.  It  needs 
no  discussion  of  authorities  to  show  Uiat 
AJbB  use  of  tiie  word  **altered"  In  that  con- 
nection instead  <if  Hie  word  "uttered"  Inrall- 
dates  the  Indictment 

[2]  Section  4043  and  4644  ^ly  only  to  In- 
stmmoits  purporting  to  be  executed  by  a 
bank.  State  ▼.  Mllligan,  170  Mb.,  loc.  dt 
228,  70  S.  W.  473. 

The  Judgmmt  is  terersed,  and  the  cause 
remanded. 

BLAIB,  a,  oonenrs. 

PBR  OUBIAM.  The  foregoing  opinion  Is 
adopted  as  the  opinion  of  the  court  All 
concur. 


ciTz  or  ST.  tx)ms  t.  atlamtio  qttabbt 

&  CONSTRUCTION  CO. 

(Supreme  Court  of  Hissoori,  Division  No.  1. 
Jane  29,  1912.) 

1.  MUmCIPAI.  COBPOBATIONS    (|  60*)— Ob- 
QANIZATION — POWERS. 

Manicipal  corporations  are  creatures  of 
statute,  and  the  charter  of  tbe  of  St  Louis 
being  foanded  on  the  express  provisions  of  the 
Constitution,  its  municipal  auembly  which  was 
created  tmder  the  authority  of  Const  art  9, 

i:  20,  providing  for  a  boose  of  legislation,  is  a 
egislatlve  assembly. 
[Eld.  Note.— For  other  cases,  see  Municipal 
GnrporatloDa,  Cent  Dig.  H  lAO,  161;  Dec.  IHg. 
i  60.*] 

2.  Nuisance  ({  8*)— Evidence  (|  5*)— What 
Constitutes— Oparries. 

A  stone  quarry,  though  operated  in  a  dty. 
Is  not  a  nuisance  per  se;  the  courts  taking 


judidal  notiee  «f  the  neeesdty  for  underground 

excavations  In  great  dties. 

[Ed.  Note. — For  other  cases,  see  Nuisancet 
Cent.  Dig.  8S  4,  8,  9-25:  Dec  Dig.  I  Bri- 
dence,  Cent  Dig.  |  6;  Dec  Dig.  |  5.*1 

3.  MCNICIPAL  GOBPOBATIONS  (J  622*) — POW* 
EB8— OUAEBIKS— lilCBHSB— "BBOULATE." 

St  Ixrais  charter,  art  S,  |  26.  d.  6,  dde- 
gates  to  the  mayor  and  mnnldpal  assembly  the 
power  to  regulate  hospitals,  to  regulate  stone 

?uarries,  and  the  slaugnter  of  animals,  provide 
or  the  erectioa,  management  u>d  regulation 
of  slaugbterfaouses,  prevent  the  driving  of  stock 
tbroogn  the  city,  prohibit  the  erecdon  of  soap 
factories,  stockyards,  and  slangbterbonses,  and 
to  remove  and  regulate  tbe  same.  Held,  that 
tbe  power  to  regulate  did  not  give  the  mnnid' 
pali^  the  power  to  prohibit  ue  gaanTlng  of 
stone;  tbe  word  **regulate"  implying  the  con- 
tinued existence  of  the  sobjeot-matter  to  be 
controlled,  and  so  an  ordinance  prohibiting  tbe 
operation  of  stone  quarries,  without  permission 
from  the  municipal  assembly  by  proper  ordi- 
nance,  is  Invalid,  for  the  granting  of  the  per- 
mission rests  in  the  arbitrary  ^soretion  of  that 
body,  and  such  business  msy  be  improperly  pro- 
hibited. 

[Ed.  Note.— For  other  cases,  see  Ifmildpal 
Corporations,  Cent  Dig.  |  1370;  De&  Dig.  | 
622.* 

For  other  defioitioos,  see  Words  and  Flizaae% 

voL  7,  pp.  6041-6047;  voL  8,  p.  7782-1 

4.  MUNIOIPAI.  OOBPOKAnONS   ({  HI*)— BlT 

OIAL  LEOISLATION. 

The  monidpal  assembly  of  St  Lools  bdng 
a  legislative  body,  the  inhibitions  of  Const 
art  4,  t  S3,  prohibiting  the  General  Assembly 
from  passing  any  local  or  special  law  granting 
to  any  corporation,  asaodation,  or  individoal 
any  spedal  or  exclusive  privilege  or  immnidly, 
apply  to  its  oidlnances,  and  so  an  ordinance 
prohibiting  the  operation  of  a  stone  quarry 
without  permission  from  tbe  munidpal  assem- 
bb^  by  proper  ordinance  is  invalid  because  sudi 
permission  is  not  apidicabie  to  all  dtisens 
bringing  themselves  witmn  the  dass,  but  Is  spe- 
cial permlsdon  granted  to  particular  indind- 
uals. 

[Ed.  Note.— For  other  cases,  see  Monidpal 
Corporations.  Cent  Dig.  i|  246-SS6:  Dee.  Dig. 
fill.*] 

Appeal  from  St  Louis  Court  of  Criminal 
Correction;  H.  N.  Moore,  Judge. 

Prosecution  by  the  City  of  Bt  Louts 
against  the  Atlantic  Quariy  &  Gonstmctloa 
Company.  From  a  Judgment  of  the  police 
court  In  favor  of  plaintiff,  defendant  ap- 
pealed to  the  court  of  criminal  correction, 
and  from  a  Jodgmoit  there  for  i^lntUi;  de- 
fendant again  appealed.  Beversed. 

This  cause  was  instituted  in  tbe  First 
district  police  court  of  ttie  dty  of  St  Louis, 
August  16,  1905,  by  flllng  the  foUovlng 
statement:  "Atlantle  Quarir  &  Constme' 
tlon  Co.,  a  Corporatloii,  to  the  City  <tf  St 
Louis,  Dr. — To  five  hundred  no/100  dollars, 
for  the  violation  of  an  ordinance  of  said  dty. 
entitled  'An  ordinance  In  rerladon  'of  the 
gen^l  ordinances  ot  the  dty  of  St  Louis,' 
being  ordinance  number  19^1,  aeetloB  619» 
approved  April  S,  1000,  In  this,  to  wit:  In 
the  dty  of  St  Louis,  and  state  of  Hlssoorl, 
on  the  8th  day  of  August  1006,  and  on  di- 
vers other  days  and  times  prior  thereto,  tbe 
aald  Atlantle  Quarry  &  Constmctloa  Com- 
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paii7,  a  corporatlou  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  Missouri,  did  then  and  there  operate, 
carry  on  and  work  a  stone  quarry  on  a  lot  of 
ground  situated  at  the  southwest  comer  of 
Bernard  street  and  Montrose  avenue,  In  the 
city  of  St  Louis,  Mo.,  without  permission  to 
do  80  having  been  first  obtained  from  the  mu- 
nicipal assembly  of  said  city  by  proper  ordi- 
nance. It  is  further  alleged  that  the  said 
stone  quarry  was  not  operated,  carried  on 
or  worked  at  the  time  of  the  approval  of 
the  aforesaid  section  615  of  ordinance  19,- 
991  of  said  city  of  St.  Louis,  Mo.  Contrary 
to  the  ordinance  In  such  case  made  and  pro- 
vided. On  information  of  Arthur  Ryan. 
Ttios.  Anderson,  City  Attorney  of  the  Gitar  of 
St  Louis." 

A  Judgment  for  flOO  was  appealed  to  the 
St  Louis  court  of  criminal  correction,  where 
a  trial  resulted  In  a  verdict  and  Judgment 
for  the  same  amount,  which  Is  brought  here 
by  appeal.  The  ordinance  mentioned  in  the 
statement  Is  as  follows:  "It  shall  not  be 
lawfol  for  any  person,  company  of  persons, 
firm  or  eorperatlon,  to  work  a  atone  gnarry 
or  to  operate,  conduct  or  carry  on  a  brick 
fcUn,  or  a  soap  factory,  or  a  slaughterhouse, 
or  a  garbage  works,  or  a  bone  factory,  or  a 
rendering  factory,  or  a  livery  stable,  or  a 
vitriol  factory,  or  a  tannery,  or  candle  works 
In  any  building  or  on  any  lot  of  ground  In 
the  dty  wlthont  permission  to  do  so  has  been 
first  obtained  from  the  mnnlclpal  assembly  by 
a  proper  ordinance,  nor  shall  any  existing 
bouse,  shed  or  structure  be  used,  altered, 
changed,  removed  or  repaired  so  as  to  es- 
tablish, conduct,  open,  carry  on  or  maintain 
any  such  business  or  occupation  therein 
without  similar  authority.  Any  person,  com- 
pany of  persons,  firm  or  corporation  violat- 
ing the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  less 
than  one  hundred  nor  more  than  five  hundred 
dollars  for  each  and  every  day  stfch  stone 
quarry,  brick  kiln,  soap  factory,  slaughter- 
house, garbage  works,  bone  factory,  render- 
ing factory,  livery  stable,  vitriol  factory, 
tannery  or  candle  works  is  worked,  operated 
or  carried  on  without  the  authority  of  the 
municipal  assembly  so  to  do  by  proper  or- 
dinance: Provided,  however,  that  nothing 
in  this  section  shall  be  deemed  to  apply  to 
any  person  or  company  of  persona,  firm  or 
corporation  who  shall  at  the  time  of  the 
passage  of  this  section  be  operating  or  car- 
rying on  a  stone  quarry,  or  a  brick  kiln,  or 
soap  factory,  or  alanghterhouae,  or  garbage 
works,  or  bone  factory,  or  rendering  factory, 
or  livery  stable,  or  vitriol  factory,  or  tannery, 
or  candle  works,  at  or  In  the  premises  oc> 
cupled  by  tbem  at  the  time  of  the  passt^  of 
this  secUon." 

The  testimony  tended  to  show  that  the  de- 
fendant, at  the  time  charged,  was  doing  the 
work  complained  of  for  the  Terminal  Ball- 


road  Association  of  St.  Louis,  as  assignee  of 
Louis  Skralnka  and  Michael  Hanlck,  in  pur- 
suance of  a  contract  In  writing  between  the 
said  aasoclatlon  as  party  of  the  first  jmrt 
and  the  said  Skralnka  and  Hanlt^  as  party 
of  the  second  part,  the  material  portion  of 
which  la  aa  follows:  "That  in  consideration 
of  the  payments  and  covenants  hereinafter 
mentioned,  to  be  made  and  performed  by 
said  party  of  the  first  part,  the  said  parties 
of  the  second  part  hereby  agree  to  execute 
the  following  described  work,  to  wit:  Any 
or  all  the  necessary  rock  excavation  on  city 
blocks  numbered  2550,  2551,  2552,  2237,  2238, 
2239,  2240  and  part  of  block  2553,  of  the 
city  of  St  Louis  and  adjacent  streets  with- 
in these  blocks;  aald  ezcavatlon  to  be  made 
to  an  established  grade  as  directed  by  the 
engineer  of  the  railroad  company  or  its 
representative,  and  the  work  to  be  done  In 
such  manner  and  at  aucfa  points  as  the  engi- 
neer of  the  railroad  company  or  Its  repre- 
sentative may  direct  The  party  of  the  first 
part  agrees  to  remove  all  the  earth  excava- 
tion above  the  rock.  The  party  of  the  first 
part  reserves  the  right  as  to  how  much  of 
the  rock  the  second  party  may  excavate. 
Tlie  party  of  the  second  part  agrees  to  deliver 
to  the  party  of  the  first  part  all  of  said  rock, 
or  such  portion  thereof  as  party  of  the  first 
part  may  demand  during  the  time  of  exca- 
vation, in  the  form  of  riprap  and  macadam 
at  f2J£6  per  square  of  100  cu.  ft  for  riprap 
f.  0.  b.  cars  at  quarry  tracks  and  |2.B0  per 
square  of  100  ft  for  macadam  f.  o.  b.  cars 
quarry  track.  The  party  of  the  second  part 
further  agrees  to  satisfy  the  dally  demand 
of  the  party  of  the  first  part  not  to  exceed 

  squares  per  day.    It  Is  understood 

that  the  meaning  of  this  contract  is  to  in- 
sure the  excavation  to  a  grade  of  solid  rock 
located  on  city  blocks  mentioned.  All  work 
to  be  performed  In  a  thorough  workmanlike 
manner  and  with  such  despatch  as  may  be 
required  by  the  party  of  the  first  part." 

The  work  consisted  In  reducing  the  land 
to  the  proper  level  for  the  tracks  of  Uie  Ter- 
minal Association  by  removing  the  material, 
consisting  of  "strlK>lng8"  and  solid  rock,  to 
a  depth  of  from  a  few  inches  to  20  feet,  and 
also  removing  solid  rock  below  the  grade  so 
as  to  make  a  hole  In  which  to  put  the  "strlp- 
plngs,"  which  would  otherwise  have  had  to 
be  moved,  at  great  coat,  to  a  dumping  ground 
at  East  St.  Louis.  At  the  time  this  proceedr 
Ing  was  instituted,  a  hole  had  bem  etcavat- 
ed  about  250  feet  long,  80  feet  wide  and  70 
odd  feet  deep.  The  rock  to  be  moved  was 
broken  and  crushed  on  the  ground,  to  be 
uaed  aa  provided  In  the  contract  The  work 
waa  done  under  the  supervision  of  the  ^igl- 
neer  of  the  Terminal  Association.  The  title 
to  the  land  la  in  a  trustee  for  the  Terminal 
Association,  which  is  In  possession. 

The  defendant  requested  the  following  In- 
struction, among  others:  "The  court  de- 
clares the  law  to  be  that,  if  the  Terminal 
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Ballroad  ABSodatlon  at  the  time  mentioned 
In  tbe  complaint  herein  was  owner  of  the 
property  described  In  the  complaint  herein, 
and  as  such  owner  made  and  entered  Into 
the  contract  In  writing  with  Hanlck  and 
Skrslnka  which  was  read  In  eTldence,  and 
that  all  the  work  of  excavating  was  done 
under  and  by  virtue  and  authority  of  said 
contract,  then  the  defendant  is  not  guilt?  of 
a  violation  of  section  616  of  the  Revised  Or- 
dinances of  the  city  of  St  Louis."  It  was 
refused,  and  defendant  excepted. 

During  the  trial,  and  In  its  motion  for  a 
new  trial,  tbe  defendant  insisted  upon  the 
several  constitutional  questions  suggested  in 
this  opinion. 

David  Ooldsmltli,  tor  aBpellant  L.  A 
Waltba  and  Wm.  E,  Balrd,  for  iwondent 

BKOWN.  O.  (after  stating  the  facta  as 
sbOT^.  [1]  Municipal  corporatlona,  with  as, 
are  created  by  the  statute.  They  possess  no 
powers  or  faculties  not  conferred  upon  them, 
either  expressly  or  by  ftttr  Implication,  by 
the  law  which  creates  them,  or  by  other  stat- 
utes ai^Ucable  to  them.  1 BIL  Cor.  (5th  Ed.) 
S  88.  Every  investigation,  therefore,  relating 
to  their  powers  most  be  conducted  from  the 
standpoint  of  the  law  to  which  they  owe 
tbeir  existence.  The  charter  of  the  city  of 
St.  Louis  Is  founded  upon  express  provisions 
of  the  Constttntion  itself,  which  direct  not 
only  that  It  shall  be  subject  to  the  Consti- 
tution and  laws  of  the  state,  bat  that  it 
shall  be  in  harmonv  with  them.  It  also  re- 
quires **a  house  of  legislation,"  leaving  no 
doubt  as  to  the  legislative  character  of  the 
municipal  assembly  which  was  created  by 
its  authority.   Constitution,  art  9,  {  20. 

[2, 31  Among  the  legisiatiTe  powers  ex- 
pressly delegated  by  the  charter  to  the  may- 
or and  municipal  assembly  (article  3,  |  26, 
cL  6)  are  the  following:  "To  establish  and 
T^^ulate  hospitals,  and  to  secure  the  general 
h^th  of  the  inhabitants  by  any  measore 
necessary;  to  regulate  stone  quarries  and 
quariying  of  stone,  and  the  slaughter  of  ani- 
mals; iirovlde  for  the  erection,  management 
and  regulation  of  slaaghterhoases;  prevent 
the  driving  of  stock  through  the  dty;  pro- 
hibit the  erection  of  soap  factories,  stock- 
yards, and  slaughterhonses,  pig  pens,  cow 
stables  and  dairies,  coal  oil  and  vitriol  fa& 
torles  within  prescrll)ed  limits,  and  to  re- 
move and  regulate  the  same;  and  to  regu- 
late or  prevent  the  carrying  on  of  any  busi- 
ness which  may  be  dangerous  or  detrimental 
to  the  public  health,  or  the  manufacture  or 
vending  of  articles  obnoxious  to  the  health 
of  the  inhabitants;  and  to  declare,  prevent 
and  abate  nuisances  on  public  or  private 
property,  and  the  causes  thereof."  It  will 
be  noted  that  these  powers  are  distinctly 
classified  with  reference  to  tbe  power  to 
"regulate,"  and  the  power  to  prevent  or 
prohibit,  except  so  far  as  It  relates  to  the 
gnezal  power  to  protect  the  public  health. 


with  respect  to  which  It  la,  of  course,  im- 
possible to  specify  In  advance  the  sobjecta 
which  may  arise  to  call  for  municipal  inter- 
ference. The  quarrying  of  rock  is  one  of 
those  things  as  to  which  the  power  to  pro- 
hibit is  carefully  withheld.  We  do  not 
have  to  go  to  the  books  to  ascertain  that  It 
is  not  a  nuisance  per  se.  We  see  this  in 
the  wonderful  excavations  that  contain  so 
Important  a  part  of  the  commercial  and  in- 
dustrial activity  of  some  of  the  great  dttes 
of  Europe  and  America;  conditions  to  which 
even  the  Judges  of  courts  cannot  dose  their 
Judicial  eyes.  We  must  take  Judicial  notloe 
of  the  immense  undergroond  t^miaals  and 
subways  of  New  York,  excavated  from  solid 
rode,  which  has  in  its  turn  been  made  to 
serve  the  constructive  purposes  of  the  im- 
provement, as  wdl  u  of  tHe  tUj  wtOOi  alts 
above  them. 

In  this  case,  however,  the  Legislatnre  has 
relieved  us  from  the  consideration  of  this 
queatitni  by  determining  It  In  Oto  dutw. 
It  does  not  ddesate  to  the  mayw  ud  i»- 
aembly  the  power  to  prevent  or  prohibit  the 
working  of  stone  Quarries,  but  ttdndes  mdi 
a  ocmstructlon  by  a  careful  auuneratlon  of 
the  esses  in  wUdi  the  power  to  "^venr* 
or  "pr^ilUV  is  granted,  as  well  as  by  the 
use  of  the  word  "regniatOb**  to  describe  ttie 
whole  extent  of  tbe  power  delegated  with 
respect  to  stone  quarries.  Of  this  word 
Judge  Napton,  ia  State  t.  CiMxke,  M  Ma  17, 
34  a4  Am.  Bep.  47D  said:  "The  meaning  ^ 
the  word  'regulate*  has  been  discussed  bi 
this  case,  but  it  ia  a  word  wlildi,  from  its 
Latin  origin,  needs  no  explanation.  It  cer- 
tainly Implies  the  continued  existence  of 
the  subject-matter  to  be  regulated."  Tbsn 
is  no  doubt  that  tlds  businesB,  if  carelenly 
conducted.  Is  annoying  and  even  dangooas 
In  its  nature,  and  requires  the  most  careful 
oversight  on  the  part  of  the  public^  uid  It 
may  be  and  probably  is  true  that  this  over^ 
tigtit  involves,  as  far  as  due  regard  for  tlie 
rights  of  private  property  malces  It  prac- 
ticable, the  rli^t  to  designate  where  that 
class  of  work  may  be  carried  on.  In  this 
case,  however,  tlie  ordinance  contains  a 
sweeping  prohibition  against  working  a  stone 
quarry,  unmodified  by  any  qualiflcation  or 
condition  except  the  implied  permission  to 
apply  to  have  It  r^>ealed  as  to  such  appli- 
cant  in  the  arbitrary  discretion  of  the  same 
legislative  body  that  enacted  sudi 
terms  as  It  may  see  fit  to  impose.  Hals  suit 
is  founded  solely  upon  the  prohlbltlTe  or- 
dinance. It  does  not  imply  that  the  work  has 
been  so  conducted  as  to  be  a  nuisance.  Tlie 
charge  Is  simply  that  the  d^endant  works 
a  stone  quarry  In  the  dty  of  St  Louis  with- 
out permission  to  do  so  having  been  first 
obtained  from  the  municipal  assemMy  bj 
proper  ordinance. 

As  we  have  already  seen,  the  charter  gives 
the  munldpal  assembly  no  powex  to  prohibit 
the  operatimi  of  sbme  qoarrlM  in  the  dtj 
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of  St  Louis,  80  that  the  only  qnestlon  for 
ns  to  consider  la  whether  the  f  rohibltion 
under  which  this  action  waa  Instituted  la 
transformed  into  a  regulation  by  the  implied 
permission  which  it  contains  to  apply  to  the 
municipal  assembly  for  the  passage  of  anoth- 
«r  ordinance.  We  know  of  no  better  defini- 
tion of  the  thing  which  constitutes  "regula- 
tion" in  the  sense  we  are  now  considering 
It  than  that  which  Is  contained  in  the  sylla- 
bus of  Montgomery  v.  West,  149  Ala.  311, 
42  South.  1000.  It  is  as  follows:  "A  dty 
-charter  authorized  the  city  to  suppress  nui- 
sances in  the  manner  directed  by  the  city 
council,  which  had  power  to  perform  any 
«ct8  incident  to  bodies  corporate.  An  ordi- 
nance forbade  the  operation  of  eteam  en- 
gines, planing  mills,  foundries,  blacksmith 
shops,  etc.,  within  the  dty  without  first  ob- 
taining the  consent  of  the  council.  Held 
Invalid,  in  that  It  failed  to  prescribe  a  uni- 
form rule  of  action,  but  reserved  to  the 
council  the  right  to  gra;it  or  withhold  the 
privilege  arbitrarily.**  It  la  absolutely  with- 
in the  discretion  of  the  municipal  assembly 
whether  it  shall  pass  the  permissive  ordi- 
nance or  not.  If  It  does  no^  a  lawful  busi- 
ness has  been  destroyed,  if  the  theory  of 
the  dty  is  correct,  without  any  opportunity 
for  redress. 

In  St  Louis  V.  RuBseU,  110  Mo.  24S,  22  8. 
W.  470,  20  L  R.  A  721,  Judge  Burgess,  In 
the  opinion  «f  tills  court  holding  void  an  or- 
-dinance  of  the  city  of  St  Louis  providing 
that  "no  livery,  boarding  or  sale  stables 
shall  be  located  on  any  block  of  ground  in 
St  Louis  without  .the  written  consent  of 
the  owners  of  one-half  the  ground  of  said 
block,"  cited  a  la^  number  of  cases  In 
which  the  position  we  have  taken  in  this 
•opinion  Is  upheld.  To  these  we  add  the  fol- 
lowing: Tick  Wo  V.  Hopkins.  118  U.  S.  358, 
«  Sup.  Gt  1064,  80  L.  Ed.  220;  Plymouth  v. 
Sehulthels,  139  Ind.  889,  35  N.  B.  12;  BUlS 
T.  Goshen,  117  Ind  221,  20  N.  B.  115,  8  L  B. 
A.  261;  Blkhart  v.  Murray,  165  Ind  804, 
75  N.  E.  593,  1  L.  R.  A.  (N.  S.)  940,  112  Am. 
St  R^.  228,  6  Ann.  Gas.  748;  Winthrop  v. 
<9iocolate  Co.,  180  Mass.  464,  62  N.  E.  069; 
Austin  V.  Murray,  16  Pick.  (Mass.)  126; 
State  T.  Tenant  HO  N.  C  009, 14  S.  B.  887, 
IS  L  B.  A  428,  28  Am.  St  Rep.  71S;  Boyd 
T.  Frankfort  117  Ky.  199,  77  8.  W.  668,  lU 
Am.  St  Rep.  240;  Bartbet  New  Orleans 
ia  O  24  Fed.  663. 

It  has  been  said  that  It  Is  not  to  be  as* 
«mned  that  comidls  or  ofllcers,  in  exercla- 
ii^ilie  dlqMaislng  power,  will  act  arUtrarUy 
-or  othOTwlse  ttian  In  the  ezerdse  of  «  sound 
■discretion.  In  the  Chocolate  Oompany  Oase 
Above  cited,  the  court  disposed  of  that  ques- 
tion as  follows :  "Nor  Is  tt  an  answer  to  aay 
liiat  the  whole  matter  is  Itft  to  tlie  select- 
men, and  they  may  be  presumed  to  act  In  a 
reasonable  mannw.  It  does  not  expressly  or 
t>y  necessary  impUcatlon  require  than  to 
Adjudicate  and  determine  that  It  Is  necessary 
to  prohibit  the  proposed  erection  and  use  for 


the  prevention  of  fire  or  the  preservation  of 
life,  but  leaves  them  to  act  upon  any  reason 
whatever.  It  cannot  be  said  that  such  a  by- 
law is  authorized  by  the  statute."  There  is 
another  answer  which.  It  seems  to  us,  can 
be  made  to  the  same  suf^estlon. 

[4]  It  is  the  answer  given  by  the  people 
of  this  state  in  section  53  of  the  fourth  ar- 
ticle of  our  present  Constitution  which  for- 
bids the  passage  by  the  General  Assembly 
of  any  local  or  special  law  "granting  to  any 
corporation,  assodation,  or  individual  any 
special  or  exclusive  right  privilege,  or  im- 
munity," and  by  ordaining  as  a  further  se- 
curity to  the  dtlzen  against  prejudice  or 
favor,  and  In  favor  of  equality  before  the 
law,  that  "where  a  general  law  can  be  made 
applicable,  no  local  or  special  law  shall  be 
enacted;  and  whether  a  general  law  could 
have  been  made  applicable  in  any  case  is 
hereby  declared  a  Judicial  question,  and  as 
avch.  shall  be  Judicially  determined,  with- 
out regard  to  any  legislative  assertion  on 
that  subject"  These  provisions  of  the  Oon- 
Btitutlon  of  ISTC  are  founded  in  the  convic- 
tion that  personal  and  property  rights  of  the 
citizen  have  need  of  protection  against 
the  arbitrary  and  Irresponsible  exercise  of 
the  legislative  power — arbitrary  because  the 
motive  of  the  Legislature  cannot  In  the  ab- 
sence of  some  constitutional  restriction,  be 
questioned,  and  Irresponsible  because  legis- 
lators are  not  responsible  In  damages  for  In- 
juries suffered  by  reason  of  their  legislative 
acts.  It  la  Illogical  to  suppose  that  In  mat- 
ters affecting  the  security  of  the  dtlzen  with 
respect  to  his  person  and  property,  the  mu- 
nldpal  corporation,  in  its  legislative  ca- 
pacity, should  not  be  subject  to  the  same  re- 
strictions as  the  Legislature  from  which  It 
derive  its  powers.  This  question  also  pre- 
sented itself  to  the  people  In  their  capacity 
of  makers  of  the  organic  law,  so  that  In  au- 
thorizing the  charter  which  we  are  now  con- 
sidering, they  provided,  as  we  have  already 
seen,  that  it  "shall  be  In  harmony  with  and 
subject  to  the  Constitution  and  laws  of  the 
statb"  The  Constitution  is  largely  devoted 
to  the  restriction  of  the  l^islatlve  power 
in  the  granting  of  special  privileges,  and  In 
the  enactment  of  special  and  arbitrary  l^ia- 
lation  affecting  the  rights  of  tlie  people,  and 
we  cannot  harmonize  with  these  restrictions 
an  nnUmlted  power  to  grant  spedal  priv- 
ileges, and  by  special  legislative  act  to  dis- 
criminate between  Individuals  of  a  munic- 
ipality with  respect  to  the  use  of  their  prop- 
er^ and  the  conduct  of  their  business. 

This  court  has  expressly  held  in  Carroll 
T.  Campbell,  108  Mo.  650,  17  S.  W.  884.  and 
CarroU  v.  Campbell,  110  Mo.  557,  19  S.  W. 
809,  that  the  restriction  we  have  quoted  ap- 
plies to  mnnidpal  corporations  as  well  as  to 
the  state  Legislature^  If  they  seek,  by  or^ 
dinance,  to  regnlate  dtlzens  in  the  lawful 
use  of  their  property,  or  the  lawful  conduct 
of  th^  business,  they  must  q>ed^  the  roles 
end  conditltHu  to  be  obeenred  in  such  use  or 
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bnsIiieaB.  so  that  all  citizens  lOlks  maj  com* 
ply  with  them,  and  mnat  not  exerdse,  nor 
create  or  permit,  the  (vportnnlty  for  the  ex- 
erdse of  arbitrary  and  uncontrolled  dls- 
crimlnatton  between  citizens  so  complying; 
otherwise  such  ordinance  will  be  void.  It 
sounds  well  to  say  that  we  will  presume,  In 
the  construction  of  these  laws,  ttiat  munic- 
ipal legislators  wiU  do  their  duty  honestly 
and  fairly,  without  prejudice  or  favor,  but. 
In  administering  them,  this  court  has  con- 
tinually recognized  that  they  sometimes  try, 
even  fraudulent  means,  while  pretending 
to  act  within  their  powers,  to  exceed  and 
abnse  them.  For  instance,  In  Kansas  C^ty 
T.  Hyde.  196  Mo.  498.  609,  96  S.  W.  201,  204 
<7  L.  B.  A.  [N.  8.]  639,  113  Am.  St.  Rep. 
766),  the  ordinance  In  question  was  properly 
diaracterlzed  as  a  "scheme,**  under  the  gulae 
of  exercising  the  undoubted  power  to  open 
a  street,  to  force  through  defendant's  land 
a  rUsbt  of  way  for  a  railroad  company.  A 
legal  maxim  which  may  have  the  effect  to 
close  the  eyes  of  the  courts  to  such  dangers 
shoold  be  carefully  scrutinized  before  using, 
80  that  It  may  be  confined  to  legitimate  par- 
poses. 

The  ordinance  under  which  this  proceed- 
Ing  was  instituted,  in  so  far  as  it  purports 
to  make  it  unlawful  for  any  person,  com- 
pany of  persons,  firm,  or  corporation  to 
work  a  stone  quarry  in  the  city  of  SL  Louis, 
is  void  because  In  excess  of  the  power 
delegated  In  the  charter,  and  It  Is  not  con- 
verted Into  an  ordinance  merely  reoulating 
the  working  of  that  industry  by  the  addition 
of  the  words  "without  permission  to  do  so 
has  been  first  obtained  from  the  municipal 
assembly  by  a  proper  ordinance."  This  does 
not  conflict  with  the  decision  of  this  court 
in  St  Louis  V.  Fischer,  167  Mo.  654,  67  S. 
W.  872,  64  L.  B.  A.  679,  99  Am.  St  Bep. 
614.  That  case  arose  under  a  clause  of  the 
same  paragraph  of  the  St  Louis  charter, 
which  gives  the  dty  the  power  "to  prohibit 
the  erection  of  cow  stables  and  dairies  with- 
in prescribed  limits."  The  question  was 
stated  by  the  court  (using  Its  Italics)  as  fol- 
lows: "At  the  outset  It  will  be  observed 
that  exprett  power  is  conferred  upon  the 
mayor  and  municipal  assembly  to  prohibit, 
and  to  remove  and  regulate  cow  stables  and 
dairies  vAthin  prescribed  Umita."  It  was 
held  that  It  was  competent  to  fix  the  bound- 
aries of  the  city  as  the  prescribed  limits  (167 
Mo.  661.  67  S.  W.  872.  64  L.  B.  A.  679,  90 
Am.  St  Rep.  614). 

The  Judgment  of  the  St  Louis  court  of 
criminal  correction  is  accordingly  reversed. 

BOND,  O,  dissents. 

FEB  CURIAM.  The  foregoing  opinion  of 
BBOWN.  C,  is  adopted  as  the  opinion  of 
the  court  All  the  Judges  concur;  WOOIK 
SOV,  J.,  in  separate  opinion. 


WOODSON,  J.  I  ooncnr  fully  In  the  o|^- 
ion  written- 1^  our  learned  Conunlasloner, 
Mr.  BBOWN,  not  only  for  the  Indd  Toasons 
stated  therein  by  him,  but  also  for  tiie  rea- 
sons BO  well  assigned  by  our  learned  Com- 
missioner, Judge  BOND,  in  the  opinion  writ- 
ten by  him  In  the  c&se  of  City  of  St  Lonls 
T.  Drelsoemer,  147  S.  W.  998,  tnrolTlng  the 
same  question,  dellTered  by  this  court  on 
May  KU  1912. 


TODNG  MEN'S  CHRISTIAN  ASST*  OF 
CARTHAGE  v.  MORROW. 

(Springfield  Court  of  Appeals.   Missouri.  June 

3,  1012.    Rehearing  Denied 
July  0,  1912!) 

1.  Justices  or  the  Peace  (H  174,  9S*)-~3u- 

BIBDICTION— FlLlNO  INSTBUMENT  SUED  ON. 
Failure  to  file  the  instrument  sued  on  in 
justice  court  is  not  Jarisdlctioiial,  and  Uie  in- 
strument may  be  filed  after  apped  aad  before 
trial  in  tlie  circuit  court 

[Ed.  Note.— For  oUier  cases,  see  Jostloes  of 
the  Peace,  Cent.  Dig.  H  666-606,  8SS;  Dee. 
Dig.  H  174.  98.«1 

2.  SuBscBiPTiOHs  (I  2*)— VAunnr. 

A  Buliscription  pledging  money  for  a  T.  M. 
O.  A.  building  was  not  invalid  for  failure  to 
name  the  payee,  where  the  Y.  M.  G.  A.  organ- 
ization having  In  charge  the  erection  of  the 
building  was  incorporated,  and  the  drcum- 
Btauces  under  which  the  subscription  was  sign- 
ed were  such  as  to  plainly  indicate  ti^t  tne 
subscriber  knew  the  purpose  for  wlildi  the 
money  was  to  iM  used. 

[Ed.  Note.— For  other  cases,  see  Snbscrip- 
tiofis,  Cent  Dig.  |  S;  Dml  Dig.  {  2.*] 

3.  APFXAI,  AND  EBBOB  ^  1010*)— TlXDIlfO  Of 

FAtrr— Bvi  dbnce. 

Where,  in  en  action  to  recover  the  amount 
of  a  subscription  for  a  T.  M.  C.  A.  boildinic. 
the  evidence  was  sufficient  to  sustain  a  finding 
that  the  subscription  was  for  f200,  such  find- 
ing was  binding  upon  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8079-^982;  Dec.  Dig.  f 
1010.  •] 

Appeal  from  Circuit  Court.  Jasper  County; 
Joseph  D.  Perkins,  Judge. 

Action  by  the  Young  Men's  Christian  Asso- 
ciation of  Carthage  against  S.  O.  Morrow. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Shannon  &  Phelps,  of  GarUiage.  for  ap- 
pellant Allen  McBcynolda,  of  Cartbage.  for 

respondent 

COX,  J.  Action  begun  before  a  Justice 
of  the  peace  upon  an  alleged  subscription  by 
defendant  of  {200  for  the  erection  and  fur- 
nishing of  a  suitable  Y.  M  C  A.  bnUding 
and  maintenance  of  the  work.  Judgment 
for  plaintiff  by  default  in  the  Justice  conrt 
for  $200.  Appealed  to  the  circuit  court  by 
defendant  where  uiwn  trial  de  nOTo  by  the 
court,  a  Jury  being  waived.  Judgment  again 
went  In  plaintUTs  tarm,  and  defendant  has 
appealed. 

When  the  suit  was  begun  in  the  Justice 
court  the  plaintiff  filed  a  written  statement 
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Of  Its  cause  of  action  and  with  It  a  verlfled 
copy  of  the  subscription  card  signed  by  de- 
fendant, but  did  not  file  the  subscription 
card  Itself.  When  the  case  reached  the  cir- 
cuit court,  the  defendant  filed  a  motion  to 
dismiss  the  cause  upon  the  ground  that  the 
Instmuient  sued  on  was  not  filed  before  the 
Justice  of  the  peace,  and  tot  that  reason  the 
justice  acquired  no  jurisdiction,  and  hence 
the  circuit  court  had  no  Jurisdiction  on  ap- 
peal to  try  the  case.  This  motion  was  over- 
ruled. Plaintiff  then  filed  in  the  circuit  court 
the  Instrument  sued  upon.  Defoidant  then 
filed  a  motion  to  strike  this  instrument  from 
the  flies.  This  motion  was  also  OTmuledt 
and  the  trial  then  proceeded. 

[1]  Appellant's  first  contention  is  that  the 
court  erred  In  OTerrultng  his  motion  to  dis- 
miss based  upon  the  ground  that  the  instru- 
ment sued  upon  was  not  filed  before  the  Jus- 
tice, and  therefore  jurisdiction  was  not  ac- 
quired. This  position  Is  not  tenable.  The 
failure  to  file  the  instrument  sued  on  Is  not 
jurisdictional,  and  the  instrument  may  be 
filed  after  appeal  and  before  trial  in  the 
circuit  court  Keyes  &  Watkins  Ldrery  Co. 
T.  Freber,  102  Mo.  App.  315,  78  8.  W.  698; 
"Widman  American  Cent  Ins.  Co.,  115  Mo. 
App.  342,  91  8.  W.  1003. 

[2]  It  Is  contended  that  the  subscription 
card  signed  by  defendant  Is  not  sufficient  to 
bind  him.  It  is  as  follows:  "Y.  M.  C.  A. 
Pledge.  I  hereby  pledge  the  sum  of  tho- 
huodred  dollars  for  the  purpose  of  erect- 
ing and  furnishing  a  suitable  building  for 
Y.  M.  C.  A.  purposes  and  the  maintenance  of 
the  work.  Payable  as  follows:  25%  July 
1,  1908;  25%  October  1,  1908;  259£  January 
1»  1909:  and  259b  April  l,  1909^  Name:  S. 
0.  Morrow."  The  objections  against  its 
snfllclency  are  that  it  does  not  name  a  payee, 
that  it  does  not  state  when  or  where  the 
T.  M.  G.  A.  bnCdlxv  Is  to  be  built,  and  that 
U  specifies  no  amount  to  be  paid.  While  a 
written  contract  cannot  be  contradicted  by 
parol,  yet,  when  it  la  incomplete  or  ambigu- 
ous, its  construction  may  be  aided  by  proof 
of  the  drcumstanceB  mirronndlnc  its  execn- 
tion  and  the  puipose  for  wthlch  it  was  exe- 
cuted. It  appears  from  the  erldence  that  at 
ft  tait  meeting  in  OartlUige  whoi  there  was 
a  la^  crowd  presoit  snbscrlptlons  were 
taken  for  the  purpose  of  raising  money  to 
build  ft  T.  M.  a  A.  building  In  Carthage. 
This  subscription  was  taken  by  pla(dng  par- 
ties in  the  aisles  tbronghout  the  tent  with 
cards  similar  to  the  one  signed  by  defendant 
with  the  amount  of  the  subscription  and  the 
signature  left  blank.  The  subscriber  wonid 
take  a  card,  flU  In  the  amount  he  wished  to 
subscribe,  then  sign  the  card  and  pass  it  to 
ft  collector  In  the  ftlsle,  and  he  would  call 
out  the  name  of  the  subscriber  and  the 
amount  of  his  subscription.  Defendant  was 
sitting  near  the  aisle,  and  his  subscription 
was  taken  in  this  way  and  called  out  as  be- 


ing for  |a0O.  A  large  number  of  other  sub- 
scriptions were  taken  at  the  same  meeting 
in  the  same  way.  This  testimony  makes  it 
dear  that  defendant  understood  he  was 
pledging  money  to  erect  a  T.  M.  C.  A.  build- 
ing In  Carthage.  The  subscription  card  does 
not  name  a  payee,  but  the  T.  M.  C.  A.  of 
Carthage  is  Incorporated,  and  on  the  fftltb  of 
this  subscription  and  others,  amounting  in 
aU  to  about  $40,000,  the  officials  of  the  T. 
M.  C.  A.  erected  the  building  and  collected 
subscriptions  to  pay  for  same.  Under  these 
circumstances,  the  naming  of  a  payee  In  the 
subscription  card  was  not  essential  to  its 
validity.  Swain  t.  HIU,  80  Mo.  App.  486, 
448. 

[S]  As  to  the  amount  of  the  defendant's 
subscription,  the  collector  to  whom  the  card 
was  given  by  defendant  testified  that  he 
called  It  out  at  the  time  as  $200,  and  that 
defendant  was  sitting  two  or  three  or  not 
more  than  five  feet  ^m  the  aisle  at  the 
time.  I^endant  testified  that  he  filled  out 
and  signed  the  card,  but  could  not  tell  how 
it  was  that  he  wrote  **tho"  before  the  word 
hundred,  but  Insisted  that  he  did  not  Intend 
to  write  "two."  He  thought  he  had  first  In- 
tended to  subscribe  a  different  amount  but 
what  amount  he  could  not  tell,  and  changed 
his  mind  before  finishing  it  and  that  he 
never  completed  It  for  the  amount  he  thought 
be  would  sign  for.  He  did  not  remember 
bearing  his  subscription  announced.  On 
cross-examination,  he  admitted  that  he  wrote 
the  word  "hundred,"  also  "tho,"  but  could 
not  tell  which  he  wrote  first  nor  give  any 
satisfactory  explanation  of  how  "tho"  came 
to  be  written  In.  About  all  he  could  say 
about  It  was  that  he  commenced  to  write 
something,  then  changed  his  mind,  and  the 
card  went  In  without  ever  being  finished. 
We  think  there  was  evidence  sufficient  to 
support  the  finding  of  the  trial  court  that 
the  subscription  was  for  fSOd,  and  his  finding 
Is  binding  upon  us. 

Judgment  affirmed. 

NIXON,  P.  J.,  concurs.  GRAT.  J-  not 
sitting. 


DBHNER  V.  MIIXER. 

(8t  Louis  Court  <d  AppMls.   Missouri.  July 
2,  1912.   On  Motion  for  Rehear- 
ing, July  2,  1912.) 

1.  Salxs  n  340*)— Remkdibs  or  Smxis  — 
Suit  fob  Peice. 

Where  a  defendant  refused  to  take  baled 
straw  In  panoance  of  a  contract  of  sale,  the 
seller  may  elect  to  hold  the  straw  for  the  bene* 
fit  of  the  defendant  and  sue  for  the  contract 
price. 

FEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  927-942;   Dec.  Dig.  i  840.*] 

2.  Saus  (I  864*)  — AonoN  fob  Pbioi~Iv- 

STBUCnONS. 

In  an  action  by  the  seller  of  baled  straw, 
which  the  buyer  bad  refused  to  take  for  the 
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contract  price*  wbeie  the  coDtimct  provided  one 
price  In  ease  of  delivery  at  the  river  bank  and 
-another  price  In  case  of  delivery  on  barges  or 
to  a  railroad  compaay.  an  instruction  tliat  the 
eeller  might  recover  the  contract  price  for  the 
fltraw  was  not  inconsistent  with  another  in- 
stmctfon  charging  that,  U  the  seller  had  the 
stAw  baled  and  ready  for  delivery,  the  jury 
conld  only  deduct  the  cost  of  hauling  it. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  H  1065-1076;  Dec.  Dig.  1  864.*] 

■3.  Salks  (I  S40*)  —  Bbhxdih  or  Sbixkb— 
EuonoN. 

A  bnyer  of  personal  property  cannot  com- 
pel the  seller  to  elect  another  remedy  Iban  that 
-which  he  has  chosen,  and  so.  where  the  seller 
has  chosen  to  hold  the  boyer  for  the  contract 
price,  instructions  that  the  seller  can  recover 
•only  the  amonnt  which  he  la  damaged  axe  pxop* 
tflr  refused. 

[Bd.  Note.— For  othw  ctMm,  see  SalM^  Owt 
XMf.  U  027-042;  Dee.  mgTi  84a*] 

4.  TkUlL  (I  76*)— RKOSPnoHT  or  Btzdkhg»- 

TntB  FOB  OBJKOnONS. 

An  objection  to  a  qnestlon  to  a  witnesi  la 
vn^Mtrlj  overroled,  whure  not  made  until  after 
the  answer. 

Note.— For  other  cases,  see  Trial,  Gent. 
t.  II  172,  188-iea  287ri>eo.  DigTl  76.*] 

5.  Sum  <f  858*)— AcnoHs  tob  Pbios  — E)ti- 

DSNOB— ADICISBIBILITT. 

In  an  action  by  a  seller  of  straw  for  tlie 
frarcbasa  price,  the  admission  of  an  affirmatlTe 
anawer  to  the  gaestion  whether  the  seller's 
wife  bad  told  him  what  the  purchaser  told  ber 
in  hia  absence,  nothing  further  being  shown, 
was  not  erroneous,  as  tending  to  show  the  mak- 
ing of  two  contracts. 

gSd.  Note. — For  other  cases,  see  Sales,  Cent. 
.  II  1049-1065;  Dec.  Dig.  {  358.*] 

On  Morion  for  Rehearing. 

■6.  EVIDENCT  (S  67*)— Pbesumptions. 

When  a  state  of  fact  is  once  shown  to  ex- 
ist, It  ia  Keauned  to  axlat  nntU  the  contrary 
is  ahowD. 

[Bd.  Note.— For  other  cases,  see  Svid«nce, 
•Gent  Dig.  U  87.  88.  103;  Dec.  Dig.  1  67.*] 

7.  Sales  (i  340*)— Bbeacu  or  Contbaot— 
DUTT  OF  Selleb. 

Where  a  buyer  of  personal  property 
bleached  his  contract,  it  is  not  the  da^  of  the 
seller  to  resell  the  goods  and  look  to  the  buyer 
for  any  loss;  the  seller  having  the  right  to 
iiold  the  buyer  for  the  contract  price. 
[Ed.  Note.— F<»  other  cases,  see  Sales*  Gent 
U  927-942;  Dec  Dig.  |  840.*] 

Nortoni,  -dissenting. 

Appeal  from  GIrCiiU  Court,  Lewis  Coontar; 
•0.  D.  Stewart,  Judge. 

Action  by  jobn  Dehner  agaliiBt  Jobn  W. 
lOllor.  From  a  Judgment  for  plalntUt,  de- 
fendant ftppealB.  AfBrmed. 

Hilbert  &  Hllbert  and  A.  F.  Haney.  for 
■appellant  O.  C  Clay,  of  Canton,  for  re- 
-flpondmL 

BETN0IJ>8,  P.  J.  Tbia  action  was  com- 
menced before  a  Justice  of  the  peace  in  Lew- 
Is  county  and  a  statement  In  the  form  of  a 
petition  there  filed  by  plaintiff,  setting  out 
that  on  a  day  named  defendant  contracted 
and  agreed  to  purchase  from  plaintiff  and 
did  purchase  from  him  a  lot  of  wheat  and 
oat  straw,  to  be  baled  by  plaintiff  and  de- 
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livered  by  him  to  defendant  at  tbe  town  of 
Canton,  at  the  price  of  $3.25  per  ton  if  de- 
livered on  the  banks  of  the  Mississippi  Biv- 
er,  or  $3.60  per  ton  If  delivered  in  cars  or  on 
barges  on  the  bank  of  the  river.  Plaintiff 
avers  that  under  this  agreement  be  baled 
118  tons  and  7^  pounds,  of  which  be  de- 
livered about  50  tons  to  defendant  which  de- 
fendant received  and  paid  for;  that  be  bad 
baled  the  remainder,  conalsUng  of  68  tons 
and  765  pounds,  and  was  ready  to  be  deliv- 
ered to  defendant  but  defendant,  after  put- 
ting him  off  from  time  to  time,  finally  re- 
fused to  accept  it,  although  plaintiff  has  at 
all  times  been  ready  and  willing  to  deliver 
the  same  at  the  price  agreed  upon.  Where* 
fore  he  claims  defendant  la  Indebted  to  blm 
for  the  contract  price  $205.12^,  for  which 
he  asks  judgment  with  Interest  and  ooeta. 

It  appears  that  defendant  recovered  be- 
fore the  Justice  whereupon  plaintlfC  appeal- 
ed to  the  circuit  court,  where  on  a  trial 
anew  before  the  court  and  a  Jury,  tbe  jury 
returned  a  verdict  tot  plaJntUE  In  thb  mm  of 
fl87.SL  From  this,  filing  a  motion  for  new 
trial  and  one  in  arrest,  and  saving  exception 
to  these  motions  being  oremtted,  d^endant 
has  duly  perfected  his  appeal  to  tUs  court. 

There  are  six  errors  assigned  here  by  ap- 
pellant First,  to  error  la  oTccmUng  tlM 
'motion  for  new  trial.  Second,  to  avat  la 
giving  Instruction  No.  1  asked  by  plalntUt 
Thlrdt  fourth  and  flfUi,  to  error  of  tbe  court 
In  refusing  three  Instmctlona  asked  by  de- 
fendant, and  sixth  to  the  error  of  tbe  court 
in  admitting  improper  erldence  over  tbe  ob- 
jections of  defendant 

[1j  It  will  be  observed  by  the  sta tenant 
or  petition  that  plaintiff,  claiming  to  have 
made  a  sale  and  tendered  the  articles  sold 
and  averring  the  refusal  of  defendant  to  ac- 
cept a  large  part  of  these  articles,  that  li 
baled  straw,  claims  that  defendant  Is  liable 
to  him  for  the  contract  price.  That  la  to 
say,  plaintiff,  averring  performance  of  the 
contract  and  completion  and  tender  of  the 
articles  contracted  for  and  ftiilure  to  receive 
and  pay  for  these,  has  elected  one  of  the 
three  remedies  to  which  the  v^dor  la  oi- 
tltled  on  a  breach  of  a  contract  of  sale  of 
personal  goods.  That  be  had  a  right  to  do 
this  Is  clear.  The  decisions  sustaining  that 
right  have  so  recently  been  gone  over  by 
this  court  in  Eoenig  v.  Truscott  Boat  Mfg. 
Co..  166  Mo.  App.  686.  136  S.  W.  514.  that  It 
Is  unnecessary  to  go  into  a  discussion  of  the 
proposition.  Plalntlft  In  this  caa^  respond- 
ent here,  as  did  the  defendaut  and  respond- 
ent In  Eoenig  t.  Tmacott  Boat  M^  Co., 
supra,  has  elected  to  sue  for  the  contract 
price.  He  was  entitled  to  recover  that  pro- 
vided the  evidence  showed  the  contract,  per^ 
formance  by  plaintiff  and  refusal  by  iateod- 
ant  to  pay  the  price.  We  have  read  all  tbe 
evidence  as  abstracted  by  counsel  for  both 
sides  and  have  no  hesitation  la  saying  that 
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the  verdict  arrived  at  tiw  ixaj  is  nutaln- 
ed  by  Bubstantlal  testimony. 

[2]  Tbe  amount  of  recovery  la  wltUn  the 
eecond  Instruction  given  by  tbe  court  at  tbe 
Instance  of  plaintiff  and  whidi  learned  coun- 
eel  for  appellant  bave  apparently  overlook- 
ed. By  tiie  first  Instmction  wblch  the  oonrt 
gave  at  tbe  instance  of  plaintiff,  after  ad- 
vising tbe  Jury  tbat  it  was  necessary  to  find 
the  contract  and  its  performance  by  plaintiff 
and  refusal  to  accept  tbe  straw  by  dtfendant. 
and  tbat  plaintiff  was  ready,  willing,  and 
■able  to  deliver  tbe  straw,  the  court  told  tbe 
Jury  that  if  they  found,  tox  plaintiff  tb^ 
should  allow  socb  snm  per  Uai  for  ancb 
nnmber  of  tons  as  defoidant  bad  agreed  to 
iray  and  pay  for  less  the  number  of  tons  be 
liad  received  and  paid  for,  If  tbe  Jury  foond 
and  believed  ttiat  pbilntiff  bad  tbe  straw 
baled  and  was  ready,  willing  and  able  to  d»- 
Uver  to  defendant  at  the  place  spe^fled. 
The  second  Instmctioii  told  tbe  jury  tbat  If 
tbey  should  And  from  tlie  greater  weight  of 
evidence  that  defendant  porcbased  the  straw 
and  rec^ved  and  paid  for  part  of  it  and 
thereafter  put  the  idalntiff  off  from  time  to 
time  In  regard  to  receiving  the  balance  of 
tbe  straw  and  finally  refused  to  receive  it, 
in  tbat  event  tbey  would  find  for  plaintiff, 
provided  tbey  also  found  tbat  plaintiff  had 
the  straw  baled  and  had  it  at  such  point 
that  be  could  have  delivered  it  and  that  be 
was  ready,  willing  and  able  to  deliver  it  on 
the  bank  of  the  Mlaslsslppl  River  or  In  cars 
or  barges  to  be  fnmiabed  by  defendant  at 
Canton  and  was  prevented  i^om  doing  so  by 
defendant  refusing  to  receive  and  accept  it 
The  court  further  proceeded  In  this  same 
Instmction  to  tell  the  Jury  that  if  they 
found  "tbat  the  plaintiff  had  the  straw  bal- 
ed and  piled  at  a  point  from  which  he  could 
tiave  removed  it  to  the  Mississippi  River  or 
put  it  on  cars  or  barges  to  be  furnished  by 
tbe  defendant  and  tbe  defendant  failed  to 
fnmlBb  said  ears  or  barges  and  refused  to 
receive  and  accept  the  balance  of  said  straw, 
then  in  tbat  event  the  Jury  must  find  for  the 
plaintiff  but  th^  should  deduct  from  the 
amount  they  should  so  find,  the  cost  of  haul- 
ing the  straw  from  such  point  to  the  bank 
of  the  Mississippi  Blver  or  to  the  cars  or 
barges  at  Canton."  This  was  as  much  as  de- 
fendant was  entitled  to  In  the  way  of  credit 
or  deduction  from  the  purchase  price,  and 
tbe  amount  of  the  verdict  shows  tbat  the 
jury  followed  this.  Oonstruing  the  first  and 
second  instructions  together,  as  most  always 
be  done,  and  there  being  no  contradiction  or 
conflict  between  them,  we  find  no  error  as 
assigned  by  the  counsel  for  defendant  in  tbe 
matter  of  the  first  Instmction,  none  being 
assigned  to  the  second. 

[3]  The  three  instructions  asked  by  ai^- 
lant  and  refused  by  the  court  were  properly 
refused  for  the  same  reason  assigned  by  us 
In  Kooiig  r.  Tmscott  Boat  Mfg.  Co.,  supra, 
for  nfoalng  like  instmcUona  fiiera  aalced. 


Defendant  attempted  by  these  instructions 
to  force  the  plaintiff  to  an  election  of  ttie 
remedy  which  he  had  not  chosen  to  follow. 
The  first  and  second  of  these  instructions, 
numbered  S  and  Q,  were  based  on  the  theory 
that  plaintiff  was  entitled  to  merely  nominal 
damagea  as  be  had  not  Introduced  any  proof 
of  actual  damage  sintained.  That  vras  not 
the  theory  tqmn  which  this  case  was  prose- 
cuted by  plaintiff.  The  third  Instruction, 
numbered  T,  attempted  to  place  the  rule  of 
tlie  measure  of  damage  at  tbe  difference  be- 
tween  tbe  contract  price  and  the  market 
value.  This-  was  properly  refused  for  tlie 
same  reason. 

[4,  B]  The  only  evidence  that  can  be  said 
to  come  under  the  sixth  assignment  of  error 
as  having  been  evidence  improperly  admit- 
ted ow  the  objectiuis  of  defendant  is  this: 
"Q.  Did  your  wife  teU  yon  what  Mr.  MiUer 
told  her  to  tell  you  in  bis  absence?  A.  Tes, 
sir."  This  answer  having  been  given  coun- 
sel for  defendant  said :  '^e  object  and  ask 
that  that  be  stricken  from  the  record  be- 
cause not  competent  evidence  in  the  case." 
This  was  overruled  and  defmdant  excepted. 
That  was  the  end  of  the  matter,  no  evidence 
as  to  any  new  contract  following.  The  ob- 
jection was  properly  sustained  for  tbe  very 
sufficient  reason  that  it  was  not  made  ontU 
after  tbe  anawer  bad  been  given.  Further- 
more, waiving  that,  we  are  unable  to  see 
how  this  question  and  answer  tended  to 
show  the  making  of  two  contracts,  yet  that 
is  the  contention  of  counsel  and  the  objec- 
tion to  this  question  now  made.  It  la  to  be 
said  88  to  this  contCTtlon  and  the  point  in- 
volved in  it,  that  no  such  objection  and 
no  such  point  were  made  at  the  trial  of 
the  cause.  With  the  single  objection  and 
motion  above  noted,  all  of  the  testimony 
In  the  case  was  Introduced  and  received 
without  any  objection  whatever  on  the  part 
of  defendant  Over  and  above  that  we  are 
warranted  in  saying  that  a  reading  of  the 
testimony  as  abstracted  by  counsel  foils  to 
show  two  contracts,  so  that  in  no  view  of 
the  case  Is  this  assignment  or  this  point 
tenable.  It  follows  from  this  that  tbe  first 
assignment  of  error  in  overruling  defendant's 
motion  for  a  new  trial  la  untenable. 

The  Judgmeut  of  tbe  eircnit  court  Is  af- 
firmed. 

CAUIiFIIDLO,  J.,  eoncnn.   NOBTOMI.  J., 

dissents. 

On  Motion  for  Rehearing. 

RETNOLDS,  P.  J.  A  motion  for  rehear- 
ing, supported  by  a  very  elaborate  brief  and 
argument,  has  been  filed  by  tbe  learned 
counsel  for  appellant  There  are  two  points 
of  complaint  in  this  motion.  First,  that  we 
had  entlr^  ovwiooked  the  i>olnt  made  by 
those  counsel,  that  plaintiff  is  not  entitled 
to  the  recovery  of  the  alleged  contract  price 
of  the  straw  which  plalndfl  claims,  because. 
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It  Is  alleged,  then  Is  no  erldence  tending  to 
Bhow  tbat  after  defendant's  alleged  refasal 
to  take  tbe  straw,  plaintiff  treated  It  as  be- 
longing to  ditfeadant  and  condnned  to  bold 
It  subject  to.  defendant's  order  and  was  so 
boldlng  It  at  tbe  time  tbe  snlt  was  brought 
to  recover  tbe  parcbase  price  thereof;  tbat 
on  tbe  contrary  plaintiff  had  himself  twice 
testified  that^he  sold  three  tons  of  this  straw 
to  parties  In  Canton  and  appropriated  the 
proceeds  thereof  to  hts  own  use. 

The  second  ground  for  rehearing  Is  that 
It  being  plaintiff's  duty,  If  he  was  holding 
tbe  straw  as  defendant's  property,  to  the 
extent  that  the  straw  was  perishable  prop- 
erty, to  protect  defendant  therein  by  a  time- 
ly sale  or  safe  storage.  It  Is  argued  that 
there  Is  no  evidence  showing  that  be  bad 
done  either  of  these. 

We  did  not  overlook  any  of  counsel's 
points:  but  did  not  e[>eclflcally  discuss  them, 
for  our  decision  necessarily  disposed  of  them. 

[I]  We  have  examined  Ute  abstract  of  the 
record  in  this  case  very  carefully,  iMirticu- 
larly  the  counter-abstract  furnished  by  coun- 
sel for  respondent,  whldi  is  much  fnller  than 
that  of  appellant,  and  find  tbat  plaintiff  dis- 
tinctly testified  that  defendant  refused  to 
take  the  straw.  He  was  then  asked  this 
question:  "Did  you  hold  it  for  him?"  He 
answered,  "Yes."  There  was  no  contradic- 
tion of  this  testimony  whatever.  The  court, 
as  we  stated  In  our  opinion,  In  Its  Instmc- 
tlon  to  the  Jury,  distinctly  eald  that  to  en- 
title plaintiff  to  recover  they  must  find  from 
the  greater  weight  of  evidence  in  the  case 
"that  plaintiff  bad  the  straw  baled  and  was 
ready,  willing  and  able  to  deliver  It  to  the 
defendant  on  the  banks  of  the  Mississippi 
River  or  on  cars  or  barges  on  the  Mississippi 
River  at  Canton."  This  was  In  the  first  In- 
struction given  at  tbe  instance  of  plaintiff. 
There  was  evidence  to  support  this  in  tbe 
nncontradleted  testimony  of  the  plaintiff.  It 
Is  true  that  the  answer  to  the  question  which 
we  have  given  Is  not  In  the  present  tense, 
but  It  was  sufficient  prima  facie,  on  the 
well  known  rule  that  when  a  state  of  things 
Is  once  shown  to  exist.  It  Is  presumed  to 
continue  until  the  contrary  Is  shown.  It 
was  very  easy  In  this  case  for  defendant, 
if  bis  defense  was  that  plaintiff  did  not 
have,  at  the  time  of  the  trial,  the  straw 
ready  to  deliver  to  defendant,  to  have  ask- 
ed as  to  that.  If  this  instruction  was  not 
definite  enough  to  meet  the  theory  of  de- 
fendant on  the  duty  to  hold  the  straw  for 
defendant,  he  should  have  asked  one  him- 
self covering  It.  He  did  ask  many,  four  of 
which  were  given,  three  refused;  none  of 
them  touched  this. 

Another  jwlnt  made  In  connection  with 
this  first  proposition,  Is  that  it  appears 
plaintiff  had  sold  part  of  this  straw  and 
hence  could  not  deliver  all.  We  do  not  so 
understand  the  testimony  of  plaintiff.  Read- 


ing aU  of  the  testimony  over  as  foralsb- 
ed  In  the  abstracts  of  both  parties,  we  tblnk 
it  dear  tbat  the  bales  of  straw  which  plain- 
tiff admitted  he  liad  sold  did  not  come  from 
the  straw  he  had  sold  defendant 

[T\  So  far  as  concerns  tbe  second  propo- 
sition, that  it  was  plalntilTs  duty.  If  holding 
the  straw  as  the  property  of  d^endant.  by 
a  timely  sale  or  safe  storage,  to  have  pro- 
tected defendant,  and  that  there  Is  no  evi- 
dence that  he  did  either,  it  Is  snffldent  to 
say  tbat  we  do  not  think  it  was  the  duty 
of  plaintiff  to  sell  and  look  to  defendant 
for  any  loss:  he  Is  not  proceeding  on  that 
theory.  As  we  understand  the  law.  the 
bales  In  the  hands  of  plaintiff  are  hdd  by 
him  for  defendant.  If  when  defendant  has 
made  payment  for  the  remaining  hales  and 
they  are  not  produced  In  good  condition,  the 
questl(m  may  arise  as  to  whether  plaintiff, 
as  bailee,  has  taken  proper  care  of  the 
straw.  That  Question  Is  not  present  In  this 
case. 

The  motion  for  rehearing  Is  overruled. 

CAULFIEU),  J.,  concurs.  MORTONI,  J, 
dlssrati. 


LOWE  V.  ST.  LOUIS  ft  8.  F.  R.  OO. 

(Sprlngfleld  Gonrt  of  Appeals.   MIssontL  Jont 
8,  1912.   Rehearing  Denied 
July  9;  1912.) 

1.  Masteb  and  SsavAKT  (11  101,  102*)— Ob- 
ligation or  Master— Save  Affliaitces. 

A  master  need  only  use  ordinary  care  to 
furnish  his  serrants  with  reasonably  cafe  ap> 
pliaaces,  and  what  is  ordinary  care  depends  on 
the  nature  and  character  of  ue  applianccB  and 
tbfl  dan^r  In  their  use. 

[Ed.  Note.— For  other  rasra.  see  Blaster  and 
Servant.  Cent.  Dig.  H  135.  171.  174-184,  182; 
Dec.  Dig.  H  101,  l(e.*l 

2.  Maru  and  Sebtaut  ^  265*)— Innnr  to 
SBBVAn>-DKrBcnTi  Apfuahcbs— Bctdkh 
OS  Psoor. 

The  burden  of  proving  the  negligent  fijl- 
ure  of  a  master  to  nimish  reasonably  safe  ap- 

Jiliances  rests  on  tbe  servant  suing  for  an  In- 
ury  caused  by  the  applianceB,  and  mere  proof 
of  tbe  condition  ot  the  aj)pUancefl  and  the  re- 
sulting injury  Is  not  suffident;  but  the  facts 
must  show  that  an  ordinarily  prudent  man  in 
the  place  of  the  master  would  have  appreheitd- 
ed  that  tbe  use  of  tbe  appliances  niraisbed 
would  by  reason  of  their  condition  probably  re- 
sult in  injury  to  a  servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  I^.  H  877-4HQB,  865;  Dec  Dig. 

3.  Mastkb  and  SsBVAira  (I  97*)--IwinT  io 

SBB  VANIV-NXGLIOBNCB— EVI DERCS. 

A  servant  engaged  in  picking  out  old  Hea 
in  a  railroad  was  injured  in  consequence  of  hii 
pick  slipping  out  of  a  rail  while  attempting  to 
pull  it  out  The  jdck  was  so  dull  fhat  it  dU 
not  take  hold  of  the  rail.  It  bad  not  been 
sharpened  for  a  week  and  a  half.  A  sharp 
pick  was  safer  than  a  dall  one.  The  pick  had 
slipped  out  before  witlioot  causing  Ininry.  Tbe 
sharpening  of  the  ^eks  was  done  to  udlltate 
the  work  In  which  tbe  servants  were  ennRd. 
Held,  ibat  die  master  was  as  a  matter  of  law 
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not  guilty  of  negligence  in  failing  to  provide  a 
proper  pick,  since  there  was  nothing  to  show 
that  the  master  should  bare  anticipated  injury 
in  case  a  pick  dipped. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dtff.  1  168;  Dec  Dig.  |  97.*1 

4.  MASTEB  and  SBBTANT  (i  23«*)— iKJtTBT  TO 

Sebvakiv-Contbibutobt  Nkqligekcb. 
The  servant  was  as  a  matter  of  law  guilty 
«t  contrihutoiy  negligence  under  the  rule  that 
one  must  use  ordinary  care  for  his  own  safety, 
and,  if  tiiere  was  any  reason  to  apprehend  in- 
jury by  the  slipping  of  the  pick,  he  aboaJd  hare 
guarded  against  it. 

[Ed.  Note.— E>>r  othw  cases,  see  Haster  and 
Servant,  Oent  Dig.  U  681«  rat-74S;  Dig. 
i  236.*} 

Nixon,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Stone  County; 
John  T.  Moore,  Judge. 

Action  by  F.  M.  Lowe  against  tbe  St 
Louis  &  San  Francisco  Railroad  Company. 
From  an  order  stistaluiiig  a  motion  for  uew 
trial  after  verdict  for  plalutifl,  he  appeals. 

SlMT  ft  Kemp,  of  Honetti  for  an?ellant 
W.  F.  Bvans,  of  St  Lonls,  and  Mann.  John- 
■on  &  Xocid,  of  Sprittgfltid,  for  respondent 

COX,  J.  Action  for  personal  Injury 
GanMd  by  plaintUT  falling  while  working  aa 
a  section  band  on  defendant's  track.  Judg- 
tamt  for  plaintiff  for  ¥1,000.  Motion  for 
new  trial  sustained  upon  the  ground  that 
the  court  erred  In  not  snstainlns  a  demurrer 
to  the  testtanony,  and  from  tbe  order  sus- 
taining tbe  motlai  for  new  trial  plaintiff  baa 
appealed. 

Tbe  Injury  came  about  aa  follows:  Plain- 
tiff was  engaged  in  taking  old  ties  out  from 
under  the  nils  on  defoidant^a  trade.  In  do- 
liV  this  the  usual  course  and  the  one  par- 
sued  by  idalntifl  was  to  take  away  tbe  bal- 
last from  tbe  sides  of  the  ties,  then  Jack  up 
the  talis  suflklently  to  permit  the  tie  to  be 
slipped  out  then  Imbed  one  end  of  tbe  pick 
In  the  tie  by  a  blow  with  tbe  pick,  and,  by 
pulling  aa  tbe  handle  of  the  pick,  pull  tbe 
tie  out  from  under  tbe  rails.  On  tbe  occa- 
sion of  tills  injury,  plalntlfl  attempted  to 
strike  bis  pick  Into  tbe  tie;  but  tbe  pick 
was  BO  dull  it  did  not  take  bold  at  tbe  first 
blow.  He  repeated  tbe  blow,  and  It  again 
failed  to  cafadi;  but,  on  striking  tbe  third 
blow.  It  seemed  to  have  a  firm  bold,  and  be 
began  pulling  on  It  "very  gradually,"  when 
It  slipped  out,  and  be  f^  backward  and  re- 
ceived the  injury  of  which  he  complains. 
Tbe  negligence  of  defendant  relied  upon  for 
tbe  recovery  Is  Its  failure  to  have  plalntUTs 
pick  sharj^ed;  the  contention  of  plaintiff 
being  that  if  tbe  pick  bad  been  properly 
sharpened  it  would  not  have  slipped  out  and 
plaintiff  would  not  have  fallen. 

Plaintiff  testified  that  be  bad  used  the 
pick  nearly  two  months,  and  at  tbe  time  of 
tbe  Injury  the  pick  had  not  been  sharpened 
for  a  week  and  a  half  and  was  very  dnU. 


He  had  said  to  the  boss,  "How  much  longer 
wlU  we  have  to  work  with  these  dull  picks?" 
and  tbe  boss  said,.  "They  are  in  bad  shape, 
and  as  soon  as  I  get  time  I  will  have  them 
sharpened."  Continuing,  plaintiff  testified : 
"This  day,  when  in  that  condition,  It  was 
difficult  for  a  man  to  work  with  pick  in 
that  shape.  Because  of  It  being  dull.  It  was 
hard  to  stick  In  tbe  ties.  You  could  hardly 
get  a  dull  pick  In  tbe  ties  to  stick.  The  boss 
had  promised  to  have  tbe  picks  sharpened 
the  next  morning,"  Q.  "Why  did  you  go 
ahead  with  the  tool  In  that  shape?  A.  Be- 
cause of  tbe  promise  that  he  would  have  It 
fixed  the  next  morning."  Further:  "I  stuck 
my  pick  la  the  tie,  and  as  I  went  to  make 
my  pull  I  saw  the  pick  was  not  properly 
imbedded  In  tbe  tie,  and  I  taken  It  out 
and  stuck  it  in  tbe  tie  and  saw  it  wouldn't 
hold  again,  and  the  third  time  I  stuck  the 
pick  in  the  tie  it  seemed  to  be  solid,  and  I 
started  to  pull  at  it  very  gradually,  and  my 
pick  came  out,  and  I  fell.  *  *  *  I  work- 
ed practically  all  the  time  with  a  dull  pick. 
It  was  getting  a  little  duller  all  tbe  time. 
It  was  good  and  dull  practically  all  the  time 
except  the  two  or  three  days  after  sharpen- 
ing. They  would  begin  to  get  dull  in  two  or 
three  days.  •  *  *  My  pick  had  slipped 
out  various  times,  but  not  so  as  to  throw 
me.  I  can't  say  whether  it  bad  that  day  or 
not,  as  I  paid  no  attention  to  that  and  don't 
know  as  I  would  to  this  if  I  hadn't  got  tbe 
fall.  It  bad  slipped  before  this,  but  not  in 
the  way  it  did  this  day.  That  was  the  first 
time  I  got  a  faU.  It  bad  slipped  before,  but 
I  say  at  different  times,  I  never  said  many. 
I  could  not  tell  bow  many,  .Tea,  when  the 
pick  got  dull,  it  would  slip  out  because  you 
could  not  imbed  It  In  the  tie.  I  knew  tbe 
pick  was  dull  and  knew  it  bad  not  been 
sharpened.  I  won't  say  that  X  knew  it  was 
likely  to  slip,  because  I  never  had  been  hurt 
before.  I  did  not  know  It  w^  goli^  to  slip 
with  me.  I  never  gave  It  any  thought  that 
morning.  I  never  thought  about  getting  hurt 
I  can't  say  I  thought  about  the  pick  slipping 
out  I  can't  say  it  entered  my  mind,  for  I 
don't  know." 

Golden  Hanklns,  a  witness  fbr  plaintiff, 
testified:  "Wa  do  not  Quit  wIku  tlie  pick 
gets  dull.  We  keep  on  working.  We  don't 
get  80  mudi  done  with  a  dull  pick,  but  I 
don't  know  as  a  fellow  Is  much  tlredw.  It 
Is  rery  difficult  to  get  done  what  we  do. 
Anybody  ought  to  know  wbra  a  pick  is  dull. 
If  you  dout  stick  a  sharp  pick  in,  they  pull 
out  Sometimes  tbey  will  slip  out  of  a  creo- 
sote tie,  not  often  though ;  not  as  often  as  a 
dull  one.  You  can  hardly  put  a  dull  one  in 
one.  A  sharp  one  wont  pull  out  If  yon 
catch  them  right" 

W.  H.  Haney,  a  witness  for  defendant,  tes< 
tlfled :  **Q.  When  you  say  it  is  customary  to 
take  out  ties  with  a  dull  pick,  you  don't 
mean  to  si^  that  It  Is  a  custom  geoerallyT 
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A.  No,  not  generally.  It  Is  customary  that 
the  picks  will  get  dull.  They  would  get  dull 
down  there,  so  much  so  that  I  would  take 
the  picks  home  occasionally  and  sharpen 
them.  Q.  If  It  was  the  custom  to  take  ties 
out  with  dull  picks,  why  did  yon  do  that? 
A.  It  made  It  much  easier  work  and  didn't 
cost  nothing  to  keep  It  sharp.  Q.  And  made 
It  some  safer  to  work  with?  A.  Some  safer; 
yes,  sir." 

The  foregoing  covers  every  material  fact 
In  this  case.  Was  It  sufficient  to  send  the 
case  to  the  Jury? 

[1]  There  are  no  difficult  legal  questions 
Involved  In  this  case.  The  master  Is  re- 
quired to  use  ordinary  care  to  furnish  Ms 
servants  with  reasonably  safe  tools  and  ap- 
pliances and  must  use  the  same  care  to  keep 
them  In  reasonably  safe  condition,  and  the 
servant  must  use  ordinary  care  for  bis  own 
safety.  The  master  Is  not  required  to  for- 
nlsb  tools  or  appliances  that  are  absolutely 
safe,  but  only  such  as  are  reasonably  safe 
for  the  purpose  for  which  they  are  to  be 
used,  and  what  is  ordinary  care  In  a  partlca- 
lar  case  d^>end8  upon  the  nature  and  char- 
acter of  the  tools  or  appliances  and  the  dan- 
gers to  be  encountered  in  their  use.  Frank- 
lin T.  M.,  E.  ft  T.  B.  Co.,  97  Ho.  App.  473, 
71  S.  W.  540. 

[t]  The  burden  of  proring  n^Ugence  on 
the  part  of  the  master  always  rests  upon 
the  plalntur.  and  his  case  is  not  always 
made  by  showing  the  condition  of  tiie  tool 
or  appliances  and  the  resultant  Injury.  To 
make  a  case,  the  plaintiff  must  present 
to  the  Jury  a  state  of  facts  that  will  show 
that  at  the  time  of  the  Injury  an  ordinarily 
prudent  man  in  the  place  of  the  master 
would  have  aivrebended  that  the  use  of  the 
tools  or  appliances  furnished  would,  by  rea- 
son of  their  condition,  probably  result  In  In- 
Jury  to  the  servants. 

[S]  To  ouv  mind,  the  testimony  in  this 
case  solves  every  question  In  it  against  ap- 
p^lant*8  contention, here.  There  is  an  en- 
tire absence  of  any  testimony  tending  to 
show  any  duty  resting  upon  defendant  to 
keep  plalnUS*B  pick  sharpened  in  order  to 
prevent  his  being  hurt  by  using  it  as  it  was 
being  used  at  the  time  of  the  injury.  The 
only  testimony  that  could  by  any  possible 
construction  lend  any  support  to  appellant's 
contention  is  the  testimony  of  witness  Haney 
to  the  effect  that  a  sharp  pick  would  be  a 
little  safer  than  a  dull  one;  This  was,  at 
best,  only  stating  a  conclusion;  but,  it  we 
give  It  Its  full  force,  it  is  still  not  sufficient, 
for  the  fact  that  a  sharp  pick  may  be  a  little 
safer  than  a  dull  one  does  not  prove  that  a 
dull  one  is  not  reasonably  safe.  A  pick  la  a 
very  simple  toot  with  which  every  one  la 
familiar,  and  whether  dull  or  sharp  would 
not  ordinarily  cause  apprehension  of  danger 
in  its  use;  but,  be  that  as  It  may,  plaintiff 
knew  all  atuut  the  pick  he  was  using,  knew 
its  condition,  knew  a  dull  pick  would  not 


stick  in  a  tie  like  a  sharp  one,  knew  It  bad 
been  slipping  out  because  It  was  dull,  hence 
must  have  known  that  It  was  likely  to  slip 
out  at  any  time,  and  yet  he  did  not  appre- 
hend any  danger  of  getting  hurt  1b  case  It 
did  slip  out,  for  he  says :  **I  never  gave  It 
any  thought  that  morning.  I  never  thought 
about  getting  hurt"  It  had  slipped  out  be- 
fore and  had  not  hurt  him,  so  the  thou^t 
of  getting  hurt  on  that  day  In  case  It  should 
slip  out  again  did  not  enter  his  mind.  If  be 
did  not  apprehend  danger  of  getting  hurt  In 
case  of  a  slip  after  he  had  used  the  pick  for 
nearly  two  months  tend  had  experienced 
slips  before,  tbe  master  should  certainly  not 
be  held  to  have  anticipated  Injury  in  case  of 
a  slip.  This  Is  not  a  case  of  a  latent  defect, 
or  a  case  In  which  the  master  has  superior 
knowledge  of  the  condition  of  tbe  appliances 
furnished,  but  la  a  plain  case  of  a  man  work- 
ing with  an  ordinary  tool  and  possessed  of 
all  the  knowledge  in  relation  to  its  safety 
that  any  one  possesses,  and  the  fact  that  be 
apprehended  no  danger  at  the  time  la  the 
strongest  possible  reason  why  no  one  else 
should  be  held  responsible  for  sot  having 
apprehended  danger  and  provided  against  it. 
The  fact  that  the  pick  had  Blli^>ed  out  ser- 
eral  times  before  and  plaintiff  had  not  fallen 
coincides  with  the  common  knowledge  <a 
every  one  that  a  pl(^  sibling  out  as  this 
one  did  Is  not  Ukely  to  cause  the  man  using 
It  to  fall,  and  such  a  result  would  not  be 
anticipated  by  any  reasonably  prudent  mas. 
and  therefore  there  la  no  basis  for  a  charge 
of  negligence  on  the  part  of  the  aerraots  oS 
defendant  In  not  siiaipenlng  the  pleik.  Tbae 
being  no  reason  to  apprehend  danger  of  In- 
jury to  plaintiff  by  faia  use  of  it  urtdle  dull, 
there  could  be  no  duty  to  ke^  It  sharp  tar 
his  protection.  The  sharpening  of  the  picks 
was  not  done  to  protect  the  men  usiuK  them 
from  injury,  but  was  done  to  facilitate  the 
work  in  which  they  wen  engaged. 

[4]  If,  however,  we  assume  that  iefystA- 
ant  should  have  api«tibended  danger  of 
plaintiff  falling  In  case  the  pidc  shoidd  slip, 
plaintiff's  case  is  not  helped  to  any  exbextu 
for  he  would  also  be  diargeable  wlt3t  the 
same  apprehension,  and  it  would  than  baTe 
been  his  duty  to  have  used  ordinary  care  to 
have  prevented  It,  and  tbe  fail  could  have 
been  prevented  by  a  very  slight  precaution. 
If  he  were  to  fall  at  all,  he  would,  of  course, 
fall  backward,  and,  had  he  taken  the  simple 
precaution  to  have  placed  one  foot  betk  and 
thus  braced  himself  against  the  apprehend- 
ed fall.  It  would  have  been  prevented.  It  Is 
the  duty  of  every  one  to  uae  ordinary  care 
for  his  own  safety,  and,  if  there  was  any 
reason  to  apprehend  a  foil,  then  such  appre- 
hension would  also  have  suggested  guarding 
against  it,  and  since  this  could  have  been  so 
easily  done,  plaintiff  would  have  been  guilty 
of  contributory  n^llgence  In  falling  to  tukc 
so  simple  a  precaution. 

Our  conclusion  Is  that  the  trial  court  was 
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right  tn  snatalnlng  tbe  motion  for  a  new 
trial  for  the  reason  stated,  and  the  judgment 
will  therefore  be  affirmed. 

ORAY,  concurs. 

NIXON,  P.  J.  (dissenting).  At  the  concln- 
elon  of  the  plaintiff's  evidence  In  this  case 
the  defendant  filed  a  demurrer,  which  being 
overruled  by  the  court,  defendant  proceeded 
to  introduce  its  evidence  In  defense.  At  the 
conclusion  of  all  the  evidence,  it  again. ten- 
dered a  demurrer  which  was  likewise  over- 
ruled. The  Jury  returned  a  verdict  for  the 
plaintiff  In  the  sum  of  fl,000.  Defendant 
thereupon  filed  Its  motion  for  a  new  trial, 
whl<A  the  circuit  court  sustained  on  the 
ground  that  there  was  not  sufficient  evidence 
to  authorize  a  finding  for  the  plaintiff. 

The  plalntifTs  petition  combines,  to  some 
extent,  an  action  for  liability  for  defendant's 
Diligence,  and  an  action  for  the  assumption 
of  risks  of  the  service  by  reason  of  defend- 
ant's allied  promise  to  repair  the  Instru- 
ment  In  the  use  of  which  plaintiff  was  In- 
lured.  The  principal  Instruction  for  the 
plaintiff  authorized  a  recovery  on  the  find- 
ing of  certain  facts  on  the  ground  that  de- 
fendant had  been  guilty  of  negligence,  and 
further  states:  "Provided  you  further  find 
that  plaintiff  at  the  time  was  working  under 
an  assurance  from  defendant's  section  boss 
that  said  pick  would  be  sharpened."  The 
latter  clause  Imposed  an  unnecessary  burden 
on  plaintiff,  aa  the  case  was  evidently  tried 
on  the  theory  of  defendant's  liability  for 
negligence  alone,  and  not  on  the  theory  of 
defendant's  assumption  of  ordinary  risks  of 
employment  by  reason  of  Its  promise  to  re- 
pair. Neither  the  instructions  for  the  plain- 
tiff nor  those  for  the  defendant  present  to 
the  Jury  the  facts  necessary  to  enable  the 
plaintiff  to  recover  on  account  of  defend- 
ant's promise  to  repair  as  a  distinct  and  sep- 
arate or  independent  cause  of  action.  Un- 
der this  condition  of  the  record,  we  are  not 
called  upon,  under  the  position  taken  by  the 
parties  at  the  trial,  to  enter  upon  a  con- 
sideration of  defendant's  alleged  promise  to 
repair  the  pick  as  a  distinct  cause  of  action, 
and  that  question  need  not  be  considered  in 
arriving  at  the  sufficiency  of  the  demurrer. 
Hence  the  argument  of  respondent  and  the 
authorities  cited  on  that  quesUon  are  not 
relevant  under  the  view  we  have  taken  of 
the  case.  The  evidence  of  a  promise  to  re- 
pair Is  proper  and  competent  and  is  In  the 
record  to  be  considered  on  the  question  of 
the  defendant's  knowledge  of  the  defect  in 
the  pick  and  Its  duty  to  repair. 

The  respondent  contends  that  the  motion 
for  a  new  trial  was  properly  sustained  for 
the  reason  that  the  court  erred  in  permitting 
Dr.  W.  T.  Bailey,  a  witness  for  the  plain- 
tiff, to  answer  a  hypothetical  question  put 
to  him  as  a  medical  witness  by  the  plain- 
tiff. The  question  challenged  was  as  fol- 
lows: **Q.  If  some  two  or  three  weeks  prior 


to  the  time  you  saw  this  man,  If  he  should 
have,  while  taking  out  a  tie  from  under  the 
track  on  the  railroad,  north  of  Butterfield, 
Mo. — tf  he  should  have  while  pulling  the  tie 
from  under  there  with  a  pick,  stuck  In  the 
tie,  and  the  pick  should  slip  out  and  precip- 
itate him  backwards  suddenly  over  a  tie, 
and  he  should  have  a  sensation  of  pulling 
something  loose  in  bis  back  and  have  pain 
from  that  time  until  you  saw  him — if  such  a 
fall  would  probably  have  produced  the  con- 
dition you  found  him  Inr*  The  objection 
was  as  follows:  **Vf&  object  to  the  question 
for  the  reason  that  It  calls  for  a  conclusion 
of  the  witness  and  seeks  to  Invade  the 
province  of  the  jury  and  Is  not  a  proper 
hypothetical  question."  The  objection  was 
overruled,  and  the  witness  answered*  **It 
probably  would." 

The  right  of  medical  experts,  having  prop- 
er knowledge  and  capacity,  to  give  an  opin- 
ion In  proper  cases,  Is  generally  admitted. 
Our  Supreme  Court  seems  to  have  drawn  a 
distinction  between  "drawing  a  condUBton" 
and  "giving  an  opinion,"  as  It  has  said:  *^ 
the  trained  1^1  mind  there  is  an  essential 
difference  between  permitting  an  expert  to 
give  an  oirinlon  and  permitting  him  to  draw 
a  conduslon.**  Glasgow  t.  Railroad,  191 
Mo.,  loc.  dt  864, 89  8.  W.  920.  In  that  case, 
however,  the  question,  unlike  the  one  lu  the. 
case  at  bar,  gave  the  witness  the  condition 
of  the  Injured  person  as  tiiown  by  other  evi- 
dence, and  then  the  expert  witness  was 
asked  to  state  what  was  the  cause  of  the 
facts-^  other  words,  to  acconnt  for  the 
condition  In  which  4ie  found  Uie  K^alntlff  at 
the  time  he  examined  her — and  was  allowed 
to  state  fliat  the  cause  of  the  Injury  was  a 
fall,  which  was  the  controverted  question  in 
the  cas&  In  tiie  case  at  bar  It  will  be  seen 
that  the  facts  as  shown  by  ^IntUTs  evi- 
dence were  stated  In  the  question  hypothet> 
Ically,  and  tiioi  the  expert  witnen  was  afk- 
ed  mtb.  a  fall  would  probably  han  pro- 
duced the  condition  yon  found  him  In?" 

In  the  case  of  De  Oonrcy  ▼.  OonstrucUon 
Co.,  140  Mo.  App.  160,  120  S.  W.  682,  the 
hypothetical  question  under  otmslderatlon 
was  essratially  the  same  as  that  proponnded 
la  tills  case.  It  was  tvon^t  under  consid- 
eration In  a  damage  suit  for  an  Injury  Aris- 
ing from  an  obstruction  In  a  sidewalk,  and 
the  court  declared  that  a  xAysldan's  oi^nlon 
that  plaintiff's  symptoms  could  have  result 
ed  from  a  fail  was  properly  received  in  evi- 
dence, and  that  such  evidence  does  not  in- 
vade the  province  of  the  jury. 

In  the  present  case  there  was  no  substan- 
tial conflict  In  the  evidence  as  to  the  cause 
of  the  Injury,  and  the  evidence  was  cumu- 
lative and  not  prejudicial  error. 

Aside  from  all  this,  If  a  statement  of  in- 
ference, conclusion,  or  judgment  Is  accom- 
panied by  an  enumeration  of  the  facts  on 
which  It  is  based,  the  error,  if  any.  Is  usu- 
ally harmless,  as  the  Jury  can  estlmato  the 
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The  primary  basis  npon  wblch  the  de< 
fendant'i  liability,  If  any,  In  ttda  case  must 
rest,  Is  that  growing  out  of  Its  relation  of 
master  and  consequent  du^  to  repair  the 
pick  furnished  the  eerrant  with  which  .to  do 
his  work. 

The  construction  of  a  common  pick  and 
its  ordinary  use  to  break  up  closely  com- 
pacted soli  and  rock  is  a  matter  of  common 
knowledge,  and  the  risks  of  using  it  in  the 
tisual  way  when  in  nc^mal  condition  of  re- 
pair would  be  presumed  to  be  well  nnder- 
stood  by  a  laborer.  But  In  this  case  the 
pick  was  put  to  an  uncommon  use  by  the  de- 
fendant—that of  pulling  out  ties  with  its 
point — and  the-  master's  liability  must  be 
considered,  not  by  the  usual  way  of  using 
such  tool,  but  by  the  way  It  was  actually 
used  by  direction  of  the. employer. 

Tliat  It  is  the  duty  of  the  master  to  exer- 
cise reasonable  care  to  furnish  his  servant 
a  reasonably  safe  instrumentality  with  which 
to  do  bis  work  as  he  requires  It  to  be  done 
is  established  by  many  decisions.  The  duty 
of  the  master  to  keep  the  appliances  fur- 
nished his  servant  in  a  safe  condition  is 
precisely  the  same  as  the  duty  to  furnish 
them  in  the  flnt  instance.  He  is  required 
to  exercise  due  care  that  no  risks  and  haz- 
ards to  those  in  his  employ  should  be  unnec- 
essarily increased.  Labatt,  Master  &  Serv- 
ant, vol.  1,  I  UO,  pp.  240,  241.  This  vigi- 
lance the  master  must  not  relax  after  the  in- 
struments "are  put  into  use  by  the  employ^, 
and  extends  to  the  duty  of  examination  and 
repair.  Moore  v.  Railway,  85  Mo.  S8S.  This 
continuous  duty  to  repair  is  as  imperative 
upon  the  master  whether  the  Implement  or 
appliance  furnished  is  simple  and  easily  un- 
derstood and  the  defects  open  to  the  serv- 
ant's observation,  or  is  a  piece  of  complicat- 
ed machinery;  the  duty  of  the  master  being 
the  same  in  both  cases  aa  to  inspection  and 
repair  of  the  appliances.  Warner  v.  Bail- 
way,  Mo.  App.  184;  Harris  v.  Railroad, 
140  Mo.  App.,  loc.  dt  632,  124  S.  W.  676, 
and  cases  cited ;  McCaffrey  t.  Qlue  Co.,  143 
Mo.  App.  24.  123  S.  W.  944.  All  the  serv- 
ants of  the  common  master,  be  they  high  or 
low*  are  entitled  to  equal  protectltui  against 
the  master's  negligence. 

In  this  case,  as  the  eTidraoe  ot  plaintiff 
abundantly  shows,  the  plaintiff  at  the  time 
he  entered  the  defendant's  service  contract- 
ed with  defendant  for  a  sharp  idck — that  is, 
a  pick  In  its  normal  condition— and  defend- 
ant was  under  a  legal  obUgatiMi  to  repair  the 
pick  whoi  it  became  dull ;  that  was  Its  dut7> 
TbiB  duty  tbB  law  imposed  when  the  parties  by 
contract  assumed  ttie  relation  of  master  and 
servant,  and  It  was  an  imperative,  nondele- 
gable, contlnaons,  duty.  This  dut7,  the  evi- 
dence shows,  In  this  instance  the  employer 
recognized  by  cnstomarlly  sbarpenlng  tha 
picks  when  they  became  dull.  Tha  detend- 


ant's  section  foreman,  a  witness  for  the  de- 
fendant, speaking  of  the  custom  of  defend- 
ant, stated:  "When  a  pick  gets  doll,  we 
always  have  It  sharpened.  We  hardly  ever 
use  them  orer  a  week  without  th^  bdng 
sharpened."  The  defendant  further  recog- 
nized its  duty  to  kecyp  the  picks  of  the  sec- 
tion men  repaired  by  its  promises  to  repair. 
On  the  day  before  the  injury  the  plaintiff 
called  the  secUon  foreman's  attratlon  to 
the  fact  that  the  picks  had  not  been  repaired 
as  bad  been  promised;  the  plaintifl  saying 
to  him,  "How  much  longer  will  we  have  to 
work  with  these  dull  picks  T'  to  which  the 
foreman  replied,  "They  are  In  bad  shape, 
and  as  soon  as  I  get  time  I  will  have  them 
sharpened."  On  the  morning  of  the  day  of 
the  injury,  when  asked  by  plaintiff  to  have 
the  pick  repaired,  the  section  foreman  said, 
"I  haven't  time  now,  but  will  as  soon  as  I 
get  time  In  the  morning."  Thus  there  was 
sufficient  evidence  on  the  question  of  de- 
fendant's negligrat  failure  to  repair  to  car- 
ry the  case  to  the  Jury.  The  chain  of  cau- 
sation between  defendant's  n^llgence  and 
plaintlfTs  injury  was  sufficiently  close  to 
authorize  the  Jury  to  draw  the  conclnsion 
that  the  Injury  was  the  result  of  the  negli- 
gent failure  of  defendant  to  r^[>air. 

Plaintiff's  evidence  tended  to  show  that  he 
had  been  In  the  employ  of  defendant  some 
three  years,  and  that  during  that  time  he 
bad  be^  engaged  in  the  same  service  of  re- 
moving ties  from  the  roadbed  with  picks. 
He  stated  that  a  sharp  pick,  when  used  to 
remove  a  tie  from  Its  bed  under  the  rails  as 
the  sectionmen  ordinarily  use  It,  would  nut 
pnll  out;  that  during  the  three  years  in 
which  he  had  been  so  using  picks  he  liad 
never  had  a  sharp  pick  pull  out  from  a  tie 
and  never  saw  one  pull  out;  that,  when 
picks  became  dull,  they  could  not  be  Imbed- 
ded properly  In  the  tie;  that  they  were  lia- 
ble to  pull  out ;  that  the  pick  he  was  using 
at  the  time  of  the  Injury,  since  it  bad  last 
been  sharpened,  had  slipped  out  five  or  six 
times  before  the  time  when  he  f^L  He  fur- 
ther stated  that  at  the  time  of  his  injury 
be  stuck  his  pl(^  in  the  tie,  and  It  seemed 
solid;  that  he  started  to  pull  the  tie  very 
gradually;  that  his  pick  pulled  out,  and  he 
fell  backward  over  a  tie  and  received  his 
injury;  that  he  was  removing  the  tie  from 
its  bed  In  the  usual  way  and  was  polling 
at  the  pick  handle;  and  that  the  dull  point 
of  the  pick  broke  loose  from  the  ti^  throw- 
ing blm  backward  and  causing  his  iajuiy. 

That  the  dangers  of  injury  from  using  a 
pl<dE  were  increased  by  the  failure  of  de- 
fendant to  r^MUr  it  Is  shown  by  defendant's 
witness  Hane7t  who  had  10  yeartf  experience 
as  a  section  hand,  and  who  testified  that 
the  keeping  ot  a  pick  sharp  "made  It  some 
safer  to  work  wUb.**  This  waa  an  opinion; 
but  it  came  from  an  opert  of  10  yearsT  ex- 
perience. Besldea  ttds»  the  nature  of  the 
work  (tone  with  the  jfitik  and  tba  llkrilhood 
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of  Increased  danger  from  the  use  of  a  dull 
Instead  of  a  sharp  pldt  was  fully  explained 
to  the  jury.  The  subject  was  one  of  com- 
mon knowledge,  and  tbe  Jurors  from  tbelr 
Mperlence  were  competent  to  draw  correct 
condosiona.  Dakan  v.  Chase  &  Son,  197 
Mo.,  lo&  clt  254,  M  S.  W.  944.  The  evi- 
dence was  guffldent  to  authorize  the  Jury  to 
infer  that  the  failure  of  defendant  to  repair 
onnecesaarUy  increased  the  risks  of  the  serv- 
ice in  which  plalntUr  was  engaged. 

A  "proximate  caose"  la  one  which  In  aat- 
nrat  and  continuing  Begnence  is  unbroken  by 
an  Intervening  cause  producing  the  injury, 
and  without  which  the  result  would  not  have 
happened.  Saxton  v.  Railway.  98  Mo.  App. 
494,  72  S.  W.  717;  HuU  v.  Transfer  Co., 
1S5  Mo.  App..  loc  dt  122.  116  S.  W.  1054 ; 
Hartman  t.  Berlin  &  Jones,  71  Misc.  Bep. 
30.  127  N.  X.  Snpp.,  loc.  dt  102.  In  the 
last-dted  ease,  It  la  stated  Uiat  the  rule  de- 
dndble  from  the  adjudicated  cases  appears 
to  be  this:  Given  ttie  dtfdndanta  negligent 
act  and  the  ln]uE7»  a  detwmining  question  Is: 
Wonld  tbe  aoddoit  bave  baivened  without 
the  operation  of  tbe  defendant's  negligence  t 
In  this  case  Uie  evidence  warranted  the  con* 
dudon  that  the  Injury  was  the  natoral  resnlt 
vt  the  master's  n^llgence;  the  jnrr  had  a 
ri^t  to  draw  tliat  Inferaice.  The  usual 
method  of  removing  ties  from  beneath  rails 
was,  as  we  have  said,  striking  the  point 
of  tbe  pick  In  the  end  of  tbe  tie  and  taking 
bold  of  the  pick  by  both  bands  and  applying 
suffldent  muscular  force  to  pull  the  tie 
from  its  bed  beneath  the  rails  toward  tbe 
workman.  While  in  this  position.  If  tbe 
bold  of  the  pick  on  the  end  of  ttie  tie  should 
be  suddenly  broken,  the  workman  would 
naturally  lose  bis  balance  and  be  thrown 
backward,  and  it  would  not  require  one  to 
be  Tory  deeply  versed  In  the  philosophy  of 
mechanics  to  see  that  the  natural  result 
would  be  that  tbe  workman  would  fftU  In 
the  mannw  that  plaintifC  fell  and  be  Injured. 

But  It  is  said  that  the  master  could  not 
reasonably  have  ftireeeen  and  antlc^wted  the 
injury,  and  was  therefore  not  liable  for  neg- 
Ugenoe  in  failing  to  r^>alr  the  pick.  The 
vraga  Inquiry  In  Boch  eases  la,  not  whether 
tbe  accident  might  have  been  avoided  if 
the  person  charged  with  negligence  bad  an- 
ticipated its  occurrence,  but  whether,  taking 
tbe  drcumstancea  as  th^  tlien  existed,  the 
d^endant  was  negligent  in  falling  to  an- 
tldpato  and  provide  against  the  occurrence. 
Fuchs  V.  Oity  of  St  Louis,  187  Ma,  loc 
dt  646,  67  8.  W.  610,  57  L.  B.  A.  136. 
As  Stated  in  the  case  of  Hartman  v.  Berlin 
it  Jones,  supra,  the  decisive  question  Is: 
"Was  the  acddent  or  the  resultant  injury 
reasonably  to  be  foreseui  or  anticipated? 
If,  without  the  operatloa  of  the  defendant's 
negligence,  the  acddmt  would  not  have  hap- 
pened, and  it  was  one  reasonably  to  be  fore- 
sera  and  aotldpated,  tbe  cause  of  action  is 
established."    Whether  the  defect  was  the 
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proximate  cause  of  an  injury  is  usually  a 
question  of  fact  for  the  determination  of 
the  Jury,   26  Cyc.  1151. 

Nor  is  it  any  defense  for  the  employer  tbat 
the  Injury  was  unusual;  and  hence  the  fact 
tbat  it  was  unusual  will  not  defeat  plaln- 
tifTs  recovery.  A  defendant  charged  with 
negligence  Is  to  be  held  liable  for  any  lnjui7 
inSicted  upon  another  If,  after  tbe  injury  is 
complete,  it  appears  to  have  been  the  natural 
and  probable  consequence  of  his  act  or  omis- 
sion. Dean  v.  RaUroad,  199  Mo.  886.  97  S. 
W.  910.  Otherwise  stated,  the  negligence 
must  be  such  that  by  the  usual  course  of 
events  It  would  result  in  Injury  unless  inde- 
pendent moral  agendea  intervoie  Id  the  par- 
ticular Injury.  But  when  an  event  la  fol- 
lowed in  natural  sequence  hy  a  result  it  is 
adapted  to  produce  or  aid  In  producing,  the 
result  is  tbe  consequence  of  the  event  It  is 
not  necessary,  however,  tbat  tbe  injury 
should  be  the  usual,  necessary,  or  inevitable 
result  of  tbe  negligence.  29  Cyc.  492,  493. 

Some  Importance  is  attached  by  respondent 
to  tbe  testimony  of  plaintiff  that  be  did  not 
apprehend  Oat  be  was  about  to  be  injured 
by  the  dull  pick  slipping  at  the  time  of  the 
injury.  We  are  of  the  opinion  that  this 
afforda  no  basis  tor  sustaining  the  demurrer 
to  the  evidence.  Tbe  eCTect  of  platntUTs  tes- 
timony on  tbat  question  was  that  he  did  not 
know  tbat  the  pick  was  going  to  slip  out 
and  dSA  not  at  the  time  think  about  being 
hurt  Tbe  fair  Interpretation  of  this  testi- 
mony is  that  his  injury  was  une^qtectod  be- 
cause he  did  not  know  that  his  pick  was 
about  to  slip  and  cause  him  to  be  Injured. 
Most  personal  taijurles  are  unexpected.  The 
person  Is  thinking  of  his  work  or  otherwise 
engrossed  in  bis  duties,  and  it  would  be  an 
extraordinary  doctrine  bideed,  opening  a 
wide  field  for  escape  from  legal  llabillt7,  If 
the  fact  that  the  worlunan  was  not  thinking 
of  bdng  injured,  but  was  engaged  in  his 
work  at  the  time  be  was  Injured,  should  be 
construed  to  be  a  defense  without  further 
abowing  that  bis  Inattention  produced  want 
of  care  contributing  to  cause  the  Injury. 

Another  Insistency  of  the  respondent  is 
that  plaintiff  had  several  ways  of  doing  bis 
work  in  removing  ties  from  beneath  the 
rails  besides  striking  the  pick  In  the  end 
of  tbe  tie  and  pulling  it  out;  that  be  might 
get  outside  the  tie  and  "nip"  it  against  the 
rail;  or  that  he  could  take  the  pick  by  the 
end  and  push  the  tie  through  underneath  the 
rails.  It  Is  to  be  noticed  tbat  tbe  evidence 
does  not  disclose  tbat  these  ways  would  be 
any  safer  than  the  usual  way,  or  that  such 
methods  of  removing  the  ties  was  sanction- 
ed by  the  section  foreman  who  was  in 
charge  of  the  work.  It  is  suffldent  reply  to 
say  tbat  the  method  of  conducting  the  work 
as  prescribed  by  the  defendant  was  to  pull 
the  tie  out  after  liaving  fixed  the  pick  In  the 
end  of  it  that  the  picks  were  furnished  by 
the  def^dant  to  the  workmen  to  conduct 
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tbe  work  In  tbls  way,  and  that  defendant 
undertook  to  keep  the  picks  in  repair  In 
order  to  enable  the  work  to  be  done  in  that 
way.  The  employer,  having  selected  tbe  In- 
strumentality  and  prescribed  the  manner  In 
which  It  should  be  used,  and  such  inatru- 
mentallty  being  cuBtomarlly  used  In  that 
way  by  the  defendant,  and  the  work  being 
done  under  the  immediate  superlntendency 
of  the  defendant's  foreman,  plaintiff  can- 
not be  denied  recovery  for  Injuries  received 
while  in  the  line  of  bis  duty  rendering  serv- 
ice for  tbe  master  In  such  customary  way. . 

It  Is  also  earnestly  cont^ded  by  respond- 
&it  that  the  appliance  causing  tbe  Injury 
was  a  simple  Implement;  that  plaintlfiC  knew 
all  about  tbe  condition  of  tbe  pick  as  to  its 
being  out  of  repair  and  as  to  the  danger  of 
its  slipping  oat  of  tbe  tie  when  dull;  that 
he  was  as  fully  possessed  of  all  tbe  facts 
concerning  Its  defects  as  tbe  master;  and 
that  hence  the  master  was  not  liable. 

The  proof  that  platntUf  was  injured  by 
the  use  of  an  appliance  spedflcally  defective 
with  knowledge  of  Its  defect  and  dangers 
will  not  defeat  a  recovery  unless  he  knew  or 
ought  to  have  known  that  tbe  use  of  the 
appliance  would  expose  him  to  imminent 
peril.  This  role  is  fully  recognized  by  the 
so-called  "unique"  Missouri  doctrine  con- 
cerning assumption  of  risk  and  Its.  rela- 
tion to  contributory  negligence,  which  is  as 
follows:  If  tbe  peril  of  the  servant  in  tbe 
performance  of  his  duty  is  increased  by  tbe 
negligence  of  the  master,  and  If  tbe  servant, 
knowing  that  the  master  has  been  thus  neg- 
ligent and  that  that  negligence  had  render- 
ed the  performance  of  his  duty  more  hazard- 
ous, continues  In  the  performance  of  that 
dnty,  a  question  of  contributory  negligence 
then  arises,  not  a  question  of  assumption  ot 
risk.  Daken  v.  Chase  A  Son,  107  Mo.,  loc. 
dt  267.  94  S.  W.  044.  Tbls  familiar  princi- 
ple has  been  otherwise  stated  as  follows: 
If  tbe  master  falls  In.  bis  duty,  and  If  the 
■errant  knows,  or  by  the  exercise  of  ordi- 
nary care  could  know,  that  the  appliances 
furnished  are  not  altogether  or  reasonably 
safe,  tbe  servant  is  not  obliged  to  refuse  to 
use  the  appliances  or  quit  the  service  If  be 
reasonably  believes  that  by  the  exercise  of 
proper  care  and  cantton  he  can  safety  use 
the  appliances,  notwithstanding  they  are  not 
so  reasonably  saCe,  and  If  he  does  so  and  exer- 
cises ordinary  care  and  caution  and  Is  In- 
jured, he  does  not  waive  his  right  to  com- 
pensation tor  injuries  received  In  conse- 
quence thereof,  nor  is  he  guilty  of  negli- 
gence. Blundell  r.  Mannfactnrlng  Go.,  189 
Ho.,  loc  dt  600,  88  8.  W.  lOS. 

ThB  respondent  to  sustain  its  position  In 
this  case  has  quoted  at  great  length  from 
the  opinion  In  tbe  case  of  MaUils  t.  Kansas 
City  Stock  Yards  Co.,  188  Uo.  484.  84  S.  W. 
66.  In  that  case  the  alleged  defective  appli- 
ance was  a  plank  need  by  an  engineer  to 
stand  upon  In  order  to  reach  certain  parts  of 
tbe  oagine.  and  it  was  hdd  that  the  plaintiff 


assumed  the  risk  thereof .  as  be  knew  and  ap- 
preciated the  danger.  But  In  that  case  the 
question  of  negligence  arising  from  tbe  fail- 
ure of  tbe  employer  to  repair  tbe  appliance 
furnished  by  defendant  was  not  involved. 
It  has  been  said  that  the  opinion  in  the  Ma- 
tbls  Case  is  not  very  explicit  as  to  just  what 
rules  of  law  it  intended  to  apply.  In  Gara- 
d  V.  Construction  Co.,  124  Mo.  App.  709. 
102  S,  W.  BM,  the  St  Louis  Court  of  Ap- 
peals recognized  tbe  fact  that  many  of  the 
courts  bad  adopted  tbe  rule  that  a  servant 
with  knowledge  may  assume  tbe  risk  of  dan- 
gers even  if  created  by  the  master's  negli- 
gence, but  held  that  such  Is  not  the  rule 
adopted  by  the  Missouri  Supreme  Court,  al- 
though there  are  some  conflicting  deci- 
sions. In  the  case  of  Lee  v.  Railway,  112 
Mo.  App.  372,  87  S.  W.  12.  It  Is  said  that  In 
tbe  Mathls  Case  tbe  Supreme  Court  revert- 
ed to  tbe  old  doctrine  of  assumptloa  of  risk, 
but  that  the  later  cases  do  not  recognize  tbe 
Mathls  Case  as  repudiating  tbe  Missouri 
doctrine,  and  that  since  the  adjudication  of 
the  Mathls  Case  tbe  court  of  last  resort  in 
this  state  had  reiterated  the  rules  In  the 
earlier  cases.  The  whole  difficulty  as  to  the 
Mathls  Case  seems  to  have  arisen  from  a 
misunderstanding  of  the  facts  on  which  it 
rests;  tiie  majority  opinion  giving  one  inter- 
pretation, and  the  dissenting  opinion  tak- 
ing a  different  view. 

The  respondent  has  earnestly  pressed  up- 
on our  attention  tbe  following  cases  as  an- 
nouncing principles  supporting  its  conten- 
tions: Blundell  V.  Manufocturing  Ob.,  ISO 
Mo.  552,  88  S.  W.  103;  Crlsty  v.  Railroad. 
131  Mo.  App.  266,  110  S.  W.  e»4 :  Meyers  v. 
Glass  Co.,  129  Mo.  App.  556.  107  S.  W.  IWl. 
The  importance  attached  by  respondent  to 
these  cases  Is  such  as  to  deserve  at  our 
hands  a  somewhat  careful  consideration. 

Tbe  case  of  BlundeU  v.  Manufacturing 
Co.,  189  Mo.,  loa  dt  566.  88  S.  W.  107,  went 
to  judgment  on  tbe  theory  that  plaintiff  had 
assumed  the  risk  from  tbe  use  of  a  certain 
ladder  from  which  plaintiff  fell  and  was  In- 
jured. The  plaintiff  in  that  case  waa  em- 
ployed by  defendant  to  do  millwright  work 
and  was  engaged  in  constructing  an  eleva- 
tor. At  the  time  of  his  Injury  be  was  work- 
ing In  a  room  with  a  granitoid  floor,  and, 
having  occasion  for  a  ladder  with  which  to 
do  bis  work,  procured  one  of  the  usual  pat- 
tern about  12  feet  long  and  placed  the  lower 
end  of  it  on  the  granitoid  floolr;  the  upper 
end  extending  through  the  celling  of  the 
room.  Plaintiff  got  upon  the  ladder  in  or- 
der to  carry  on  the  work  In  which  be  was 
engaged.  The  ladder  slipped,  and  be  fell 
and  was  Injured,  for  which  he  proeecuted 
bis  action.  The  evidence  tended  to  show 
that  tbe  ladder  bad  no  prongs  or  hooks  on 
it  to  keep  It  from  slipping.  Tbe  court  stated 
that  tbe  gravamen  of  plaintiff's  case  was 
that  defendant  willfully,  carelessly,  and  neg- 
ligently furnished  him  with  a  ladder  that 
was  not  so  constructed  as  to  prevent  It  from 
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Glipi^ng  wUen  <»ie  «nd  tbereof  was  placed  on 
the  graidtotd  floor;  the  cluurge  In  the  peti- 
tion b^ng  tbat  tlie  apidlance  was  furnished 
by  dtfendant  aa  ptalntirB  master.  The 
court  la  considering  the  case  states  that 
there  was  no  ertdoice  that  the  ladder  was 
fomUhed  hy  the  def aidant;  the  plaintiff 
himself  bsTlng  testified  that  be  found  it  ly- 
Ing  with  or  dose  to  the  materials  which 
were  to  be  used  In  tiie  construction  of  the 
elevator,  but  tiiat  he  did  not  know  who 
placed  It  there  or  to  whom  it  belonged.  The 
court  found  from  this  evidence  that  plain- 
tiff had  enttr^  failed  to  show  that  the 
ladder  was  one  of  the  appliances  which  the 
defendant  furnished  him.  This  effectually 
disposed  of  platntUTs  case;  but  the  court 
continued  the  discussion,  arguendo:  "But 
assumliv  that  the  ladder  was  furnished  by 
tile  d^endant,  the  &llure  of  the  defendant 
to  provide  pronga  or  safety  hooks  to  keep 
the  ladder  from  allniing  is  not  sufllclent  to 
make  the  defendant  liable  In  this  case.  The 
ladder  was  s  simple  appliance,  one  that  is 
familiar  to  every  grown  man.  Its  liability  to 
slip  wheal  not  resting  firmly  or  securely  is  a 
matter  known  to  all  men.  Tet  ladders  are 
constantly  used,  and  very  few  of  them  have 
prongs  or  sofety  hooks  thereon." 

The  material  element  dlatlngnlshlng  that 
case  from  the  one  at  bar  Is  that  the  ladder 
was  not  In  any  way  out  of  repair,  and  at  the 
time  of  the  injury  It  was  in  precisely  the 
same  condition  as  when  the  plaintiff  found 
it.  Besides  this,  it  was  used  In  the  way  that 
ladders  are  ordinarily  used  and  was  of  the 
standard  pattern  commonly  employed  by 
those  eigaged  in  doing  work  that  the  plain- 
tiff was  engaged  in  at  tite  time  of  his  Injury. 
There  was  no  si^estlon  at  the  trial  of  neg- 
ligence or  Cftllure  on  the  part  of  the  defend- 
ant to  repair — which  la  the  basis  of  plain- 
tiff's recovery  In  the  present  case.  The  court 
with  this  evidCTce  before  It  could  not  have 
htid  otherwise  than  that  plaintiff  assumed 
the  risks  arising  from  the  use  of  the  ladder. 

The  case  of  Crist;  t.  Railroad  was  also  a 
ladder  case;  the  cause  of  action,  aa  stated 
Izt  the  petition,  bdng  based  aa  the  defend- 
ant's promise  to  repair  an  old  and  dllapidat> 
ed  ladder.  The  petition  alleged,  and  the 
evidence  showed :  ''Fhat  the  ladder  was  old 
and  defective  and  too  weak  to  brar  his 
weight,  and  that  It  had  been  so  for  a  long 
q;>aoe  of  time.  That  its  condition  was  known 
to  defendant  or  m^bt  have  been  known  by , 
the  uae  of  ordinary  care  and  oversi^t.  That 
some  time  prior  to  the  Injury  he  informed 
the  dtfendant  of  tbe  dangerous  condition  of 
the  ladder,  and  that  it  promised  to  repair, 
and  that  relying  on  the  promise  he  continued 
to  use  tbe  itMer,  until  the  day  he  was  hurt, 
whai  be  ascended  to  his  work,  and  wlille  at 
work  it  broke  and  threw  him  to  the  ground, 
whereby  he  was  permaneotiy  injured." 

It  vUl  be  seen  that  this  case  goes  to  judg- 
ment against  plaintiff  on  the  theory  of  the 
plaintiff's  contributory  negligence  after  the 


master  had  been  negllgrait  in  fiiiling  to  sup- 
ply tbe  proper  Implements  for  plaintiff's  use. 
The  evidence  tended  to  show  that  defend- 
ant's foreman  knew  the  ladder  was  In  bad 
condition;  but  the  court  says  it  does  not 
^w  that  plaintiff  was  ordered  to  continue 
to  use  it,  or  tliat  there  was  ai^  promise  of 
r^lr.  As  the  action  was  based  on  a  prom- 
ise to  repair,  the  evidence  of  plalnUfT  that 
there  was  no  such  promise  determined  the 
action  in  fiivor  of  the  defendant  But  tbe 
court,  arguendo,  discussed  the  question  of 
whei'her,  if  there  had  been  a  promise  to  re- 
pair, the  defendant  would  have  been  liable. 
We  quote:  "*  *  •  He  describes  the  lad- 
der in  such  a  way  as  to  show  that  its  con- 
dition would  have  suggested  to  any  one  that 
It  could  -cot  be  used  without  imminent  risk. 
His  experience  with  it  enabled  him  to  know 
its  condition  better  than  any  one  else.  It 
was  a  simple  appliance,  so  old,  scarred,  and 
patched  as  to  carry  on  its  face  a  warning  to 
tbe  most  thoughtiess  and  indifferent  Ac- 
cording to  his  own  evidence  there  was  not 
room  for  two  opinions."  Judgment  was 
therefore  given  the  defiant  on  the  ground 
that  tbe  plaintiff  as  a  matter  of  law  on  his 
own  testimony  was  guilty  of  contributory 
negligence.  It  will  be  seen  tliat  tbe  evidence 
in  the  case  in  the  opinion  of  the  court  elim- 
inated the  promise  to  repair,  and  that  al- 
though the  negligence  of  the  defendant  had 
been  shown  In  furnishing  such  a  defective 
ajipltance,  yet,  as  it  further  api>eared  that  the 
appliance  was  ao  obviously  dangerous  that  a 
reasonably  prudent  man  would  not  have  con- 
tinued to  use  it  because  the  danger  of  us- 
ing such  an  appliance  was  so  fraught  with 
such  danger  as  to  threaten  immediate  injury, 
the  plaintiff,  under  these  circumstances,  as  a 
matter  of  law  was  guilty  of  contributory  neg- 
ligence. 

The  case  of  Meyers  v.  Glass  Oo.  also  went 
to  judgment  for  the  defendant  on  the  theory 
of  plaintiff's  contributory  negligence.  The 
defective  Implffinent  In  that  case  which  caus- 
ed the  injury  was  an  old,  broken-down,  two- 
horse  wagon,  belonging  to  the  defendant,  and 
which  plaintiff  at  tbe  time  was  using  as  de- 
fendant's servant  for  the  purpose  of  hauling, 
dirt  The  special  defect  In  the  wagon  was 
that  the/^uunmer  strap"  was  not  t>olted  or 
otherwise  secnrely  fastened  to  the  tongue  of 
the  wagon,  but  was  toggled  up  with  a  piece 
of  common  baling  wire,  which  condition  was 
well  known  to  the  plaintiff.  The  idalntiff 
In  the  course  of  bis  duty  of  hauling  loads 
was  required  to  go  over  nm^  places  in  the 
road,  and  in  Iiauling  heavy  loads  of  dirt 
over  these  places  there  was  great  danger  of 
the  wire  connecting  the  hammer  strap  wltb 
the  tongue  giving  way  and  thereby  letting 
the  doubletrees  loose  from  the  wagon,  which 
would  detach  the  horses  and  thus  start  then* 
ahead,  Ja-kli«  tbe  lines  loose  from  the  driv- 
er as  he  stood  on  top  of  tlie  load  and 
pulling  bim  off.  Plaintiff  knew  all  this  and 
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had  complained  of  It  aeTeral  times.  At  the 
time  of  the  Injury  he  was  standliV  on  top 
of  a  load  of  dirt  with  the  lines  wrapped 
KToand  bis  bands,  when  the  wire  that  held 
flu  doubletrees  broke  loose,  and  the  team 
went  Buddenly  forward  and  pitched  him  to 
the  ground.  He  stated  that  he  knew  the 
ifire  was  liable  to  give  way  any  moment  In 
polling  np  the  Incline  where  he  was  injured. 
He  knew  that  by  sitting  down  on  tbe  load 
there  was  no  danger  of  being  hurt  If  the  wire 
did  break,  bat  that  by  standing  np  on  the 
load  there  was  danger  of  being  dragged  off 
the  wagon  by  tbe  sudden  forward  movement 
of  tbe  horses  pulling  on  the  lines,  and  that 
it  he  let  go  of  the  lines  ev^  when  standing 
on  the  load  he  would  be  safe.  The  plaintiff 
knew  all  the  danger  there  was  In  the  defeo- 
dve  contrivance  and  the  mode  of  nalng  It 
He  knew  and  In  effect  said  that  he  could  not 
with  ordinary  care  contlnne  to  wotk.  with  It 
■afely.  But  In  addition  to  tiiat,  Instead  of 
nalng  ordinary  ca»i  be  gave  no  heed  and 
was  gDllty  of  the  most  careless  conduct  be 
could  have  adopted  by  standing  up  on  the 
load  and  wrapping  tbe  lines  aronnd  his 
hands,  80  that  ha  would  almost  necessartly 
be  jerked  off.  Under  this  condition  of  the 
facts  there  could  be  no  reasonable  doubt  but 
what  the  danger  to  which  the  plaintiff  expos- 
ed himself  was  Imminent  and  extrahazard- 
ous, and  the  court  declared  that  onder  tbe 
law  plaintiff  on  his  own  evidence  was  guilty 
of  contributory  DegUgenoe,  and  denied  re- 
covery. 

Under  the  Blnndell  Case^  supra.  It  will  be 
seen  that  no  question  of  the  faQare  of  the 
defendant  to  repair  and  consequent  breach 
of  duty  arose.  In  tbe  other  two  cases  which 
we  have  Just  considered,  although  the  mas- 
ter's neglUs^ce  had  been  shown,  the  servant 
exposed  himself  to  dangers  so  imminent  and 
extrahazardous  that  his  act  as  a  matter  of 
law  was  declared  to  be  contributory  negli- 
gfoice.  Tbia  rule  cannot  be  applied  ta  the 
case  now  under  consideration,  and  it  cannot 
be  said  as  a  matter  of  law  that  under  the 
evidence  the  plaintiff,  by  continuing  to  work 
with  the  doll  pick  In  pulling  out  ties  after 
the  n^llgent  failure  of  tbe  master  to  repair, 
exposed  himself  to  risks  that  were  imminent- 
ly perilous  and  extrahazardous,  and  hence, 
as  a  matter  of  law,  he  was  not  guilty  of 
ooBtrtbutory  negligence. 

The  respondent  also  contends  that  the  test 
of  negligence  Is  the  ordinary  usage  and  eas- 
tern of  those  engaged  in  tbe  same  business, 
and  that  in  the  light  of  all  the  testimony  In 
this  case,  examined  by  this  standard,  there 
was  no  showing  of  any  n^igence  on  the 
part  of  the  defendant  that  would  carry  the 
case  to  the  Jury. 

The  rule  of  law  is  firmly  established  in 
this  state  that  no  man  Is  held  to  a  higher 
degree  of  skill  than  the  fair  average  of  his 
profession  or  trade,  and  the  standard  of  due 
care  Is  tbe  conduct  of  the  average  prudent 


man;  and  no  Jury  can  be  p^mltted  to  say 
that,  where  the  business  Is  conducted  In  tbe 
usual  and  ordinary  way  and  tbe  way  com* 
monly  adopted  by  those  engaged  in  the  same 
business,  It  was  a  negligoit  way  for  which  a 
liability  should  be  imposed.  Brands  v.  8t 
St  Louis  Oar  Co.,  213  Mo.,  loc  dt  708.  709; 
112  8.  W.  611,  18  L.  B.  A.  (N.  S.)  701. 

But  even  thia  rule  of  law  it  tubfect  to 
ewceptioiu.  The  master  ig  exculpated  upon 
oompHance  with  common  luage  only  on  the 
oondition  that  the  inatrvmentalitv  it  kept 
in  good  retpair.  TMs  is  clear  both  on  prin- 
oiple  and  authority.  Labatt,  BCaster  and 
Servant,  voL  1,  |  46,  p.  119 ;  Bender  v.  Ball- 
way,  137  Ho.  240,  37  8.  W.  132.  ThLi 
amounts  In  effect  to  ths  doctrine  tiiat  a 
servant  does  not  assume  any  risks  arisli^; 
from  the  mastw's  negligence.  Tbe  standard, 
as  we  have  men,  is  conformity  to  the  usual 
and  orffinary  way  commonly  adtqtted  1^ 
those  in  the  same  business.  It  Is  to  be  ob- 
served that  there  is  no  evidence  in  this  case 
in  any  way  tf*"<^<"g  to  show  Iiow  ties  were 
generally  removed  from  beneath  rails,  nor 
that  don  pl^B  were  commonly  used  by  any 
othw  railroad  company  in  remoTlng  ties 
from  the  roadbed.  Hoice  no  support  is  glv- 
en  to  exculpate  the  master  in  this  case  by 
any  showliv  that  defradant  only  followed 
the  common  naags  of  others  engaged  In  the 
same  business.  On  Uie  contrary,  the  <uily 
evidence  as  to  the  metiiods  of  any  railroad 
company  Is  tbe  evldraoe  in&oduced  as  to 
tlie  customary  way  of  using  the  pld^  by 
the  defendant  company  itself,  and  it  goes 
without  saying  that  defendant  amid  not 
adopt  a  negligent  way  aud  then  jnstltf  it- 
self by  following  such  usage.  Besides  that, 
as  we  have  said,  the  evidence  In  this  case 
tends  to  show  by  the  defendant's  own  wit- 
nesses that  it  was  not  customary  in  the 
transaction  of  Its  business  to  use  dull  ididcs 
to  pull  out  ties,  but  that  the  sectlonmen 
generally  started  to  work  with  sharp  picks, 
and  that  when  they  became  dull  the  defend- 
ant bad  them  sharpened.  M.  T.  Gray,  a 
witness  for  the  defendant  on  this  subject, 
stated:  "When  a' pick  gets  dull,  we  always 
have  It  sharpened."  W.  H.  Haney,  a  wit- 
ness for  the  defendant,  stated:  "When  you 
say  it  Is  customary  to  take  oat  ties  with  a 
dull  pick,  you  don't  mean  to  say  that  is  the 
custom  generally?  A.  No,  not  generally.** 
Henry  Gray,  the  section  foreman,  testified: 
"I  made  an  average  of  having  them  {the 
picks)  sharpened,  when  the  company  did 
not  send  them,  once  a  week  myself.  •  *  • 
We  hardly  ever  used  them  over  a  we^  with- 
out being  sharpened."  So  that  from  the 
standard  of  usage  onder  the  evidence  in 
this  case  as  to  the  manner  of  carrying  on 
Its  bosinesB  tbe  defendant  was  not  exoupC 
from  liability.  At  most;  it  was  a  qoestlon 
for  the  Jury. 

It  Is  further  claimed  that  the  demurrer 
should  have  been  sustained  because  the 
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plaintiff  did  not  exercise  proper  care  In  the 
UBe  of  the  pick ;  that,  when  the  pick  did  break 
loose  from  the  tie,  the  serrant  b7  the  exer- 
cise of  ordinary  precaution  could  have  pre- 
Tented  the  Injury ;  and  that  on  this  account 
— the  plaintiff  having  failed  to  ecerdse  ordi- 
nary care— the  master  was  reUeved  of  li- 
ability. In  other  words,  that  plaintiff  was 
gnllty  of  contributory  negligence  as  a  matter 
of  law. 

An  examination  of  the  evidence  falls  to 
show  the  Immediate  surroundings  of  the 
plaintiff  at  the  time  the  injury  occurred. 
There  is  no  evidence  as  to  what  precau- 
tions in  fact  be  may  have  taken  to  protect 
blmself ,  and  we  certainly  cannot  presume 
what  the  law  does  not  presume — that  he 
did  not  exercise  ordinary  care.  Wbether 
In  t»ct  he  did  use  the  proper  care  or  not 
would  depend  largely  as  to  where  he  was 
standing  at  the  time  he  fell,  as  to  whether 
it  was  upon  an  embankment,  or  level  ground, 
or  whether  he  was  standing  In  the  midst 
of  loose  ties,  or  other  drcnmstances.  We 
are  afforded  no  light  on  tbis  question.  Be- 
sides that,  It  must  be  recollected  that  the 
injury  like  most  Injuries  was  unexpected, 
and  that  when  the  pick  did  pull  loose  plain* 
tlfl  acted  In  an  emergency  In  protecting 
himself.  The  want  of  due  care  under  sudi 
dtcumstancea  would  be  a  matter  of  defense 
under  defendant's  affirmative  plea  of  con- 
tributory n^Igence,  and,  being  an  affirma- 
tive defense,  the  burden  of  proof  was  upon 
the  defendant.  There  being  no  sbowing  as 
to  what  degree  of  care  plaintiff  did  exer- 
cise after  the  pick  broke  loose  from  the  tie, 
no  proper  evidence  was  developed,  available 
to  tbe  defendant;  under  the  plea  of  contrlb- 
atory  negligence,  and,  bad  then  been  such 
evldmce,  It  would  ordinarily  have  been  a 
matter,  not  of  law,  but  of  fact,  that  was 
submitted  to  the  Jury  under  proper  Instmc- 
tlona 

In  cases  ot  personal  injury,  where  damages 
are  claimed  for  negligence,  the  sufficiency  of 
the  evidence  to  support  a  verdict  is  general- 
ly challenged,  and  the  court  Is  asked  to 
declare  as  a  matter  of  law  tbe  Insufficiency 
of  the  evidence  to  support  the  verdict  of  the 
Jury.  TUs  brings  Into  relief  the  respective 
provinces  of  court  and  Jury  In  passing  on 
the  evidoice.  The  statement  of  the  rules 
governing  In  sufdi  Cases  fluently  differ  In 
details,  but  tber  embody  certain  vital  and 
necessary  el«nents.  Great  caution  has  gen- 
erally been  shown  by  the  <Knirts  not  to  over- 
step their  Just  functions  and  to  respect  the 
Just  right  of  the  litigants  to  a  trial  by  Jury. 

The  rule  is  well-estabUstaed  that,  in  le- 
Tlewlng  a  Judgment  upon  a  demurra  to  the 
evidenee,  plaintiff  la  entitled  to  the  beme- 
flt  of  every  fact  that  the  jury  could  have 
found  from  the  evidence  in  the  case,  and  to 
every  legithnato  Inference  warranted  by  the 
proof,  and  courts  are  required  to  examine 
the  matter  under  tbis  favorable  rule  for  the 
plaintiff.   Mills  V.  Bunke,  CO  App.  DIv.  8% 


69  N.  T.  Supp.  06,  07.  Every  case,  of  COUrSB, 
must  be  determined  by  the  peculiar  facts  and 
circumstances  surrounding  it,  as  there  Is 
no  abstdate  rule  In  regard  to  n^l^nee. 
When  reasonable  men  may  differ  as  to 
whether  the  Inferences  drawn  by  the  Jury 
from  the  facts  are  Intimate,  the  Judgment 
of  the  jury  must  be  upheld  by  the  court 
Pauck  V,  St.  Louis  Dressed  Beef  &  Prov. 
Co.,  166  Mo.  630,  66  S.  W.  1070;  Link  v. 
Jackson,  168  Mo.  App.  63,  130  S.  W.  6S8. 

Negligence  Is  ordinarily  a  question  of  both 
law  and  fact  On  account  of  Its  peculiar 
elements  It  Is  properly  submitted  to  the 
Jury.  Negligence  Is  not  a  fact  which  Is  sus- 
ceptible of  direct  proof  from  the  evldwce, 
and  Is  frequently  an  issue  where  facts  are 
not  controverted.  If  the  accident  would 
not  have  happened  but  for  the  defendant's 
negligence,  then  whether  or  not  the  acci- 
dent was  reasonably  to  hare  been  anticipated 
must  be  left  as  a  question  of  fact  to  the 
Jury.  Hartman  v.  Berlin  &  Jones,  71  Mtsc. 
Bep.  80, 127  N.  Y.  Supp.,  loc.  cit  104;  Har- 
ris V.  Bailroad.  146  Mo.  App.,  loa  dt  S68, 
124  S.  W.  676.  Under  this  role  this  case 
was  pn^rly  left  to  the  Jury.  "Whether 
the  Injurious  consequences  were  such  as 
ought  reasonably  to  have  been  foreseen  by 
the  servants  of  the  defendant  was  peculiarly 
a  qaestion  of  tnxt  tor  the  determination  of 
the  Jury.  To  relieve  one  from  llabill^,  the 
precaution  taken  must  be  sufficient  under 
ordinary  circumstances  to  irrevent  aoddento 
and  injuries.  21  Gyc.  471.  Negligence  Is  a 
breach  of  duty  to  exercise  reasonable  care 
under  the  circumstances,  and  It  Is  for  the 
Jury  to  consider  all  ttie  dreunutances  and 
surroundfiig  conditions,  and  say  whether 
the  defendant's  act  or  omission  was  or  was 
not  violative  of  this  obligation,  and  to  say 
whether  the  conduct  of  the  parties  was  audi 
ss  would  be  expected  of  reasonable  and  pru- 
dent men  under  a  similar  state  ot  affiUrs. 
21  Am.  and  Eng.  Ency.  Law,  fiOl.**  Vaughn 
T.  Brewliv  Co.,  162  Mo.  .^»p.  48,  132  S.  W. 
203.  In  the  ease  of  Blankenshlp  v.  Faint  ft 
Glass  Co..  154  Mo.  App.,  loc.  dt.  489,  136 
S.  W.  072,  it  is  said ;  "When  plaintiff  prov- 
ed the  defect  In  tbe  tool,  and  that  he  vras 
In  the  exonlse  of  ordinary  care  while  he 
was  BO  Injured,  and  that  his  Injury  ms 
caused  by  tbe  said  defect,  he  had  made  out 
bis  case."  In  actions  b^we^  master  and 
servant,  where  the  servant's  injury  was 
caused  by  a  defective  atipllance,'  when  all 
the  details  of  the  construction  and  use  of 
the  ai^llance  are  before  tbe  Jury,  their  find- 
ing Is  binding  on  the  courts.  Bowen  v.  Hall- 
way C3o.,  06  Mo.  268,  8  S.  W.  280. 

We  think  that  under  these  rules  the  ver- 
dict of  the  Jury  should  be  sustained.  The 
amount  of  the  verdict  does  not  show  that 
the  Jury  were  is)vemed  by  bias,  prejudice, 
or  passion.  The  facts  submitted  to  the  Jury 
from  which  thdr  inferences  were  to  be 
drawn  Involved  only  principles  with  whldi 
an  ordinary  Juror  was  perfectly  familiar  In 
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everyday  life  and  from  which  he  was  well 
qualified  to  draw  reasonable  inf erencee ; 
and  tot  thlB  reason,  where  the  teatimony  la 
confined,  to  mattera  of  conunon  experience 
and  otaerration,  and  where  the  damages 
arising  from  the  use  of  tools  were  fully  ex- 
plained by  tbe  evidence,  the  inference  as  to 
defendant's  negligence  under  proper  instruc- 
tions of  the  court  could  be  drawn  as  cor- 
rectly by  the  12  men  in  the  Jury  box  as  by 
tbe  one  man  on  the  bench,  and  the  one  man, 
BO  far  as  X  can  see,  would  possess  no  great- 
er insight  derived  by  experience  and  would 
possess  no  gift  of  lllumluatton  that  would 
give  his  Judgment  any  superiority  over  that 
of  the  12  men. 

I  am  therefore  of  the  opinion  that  the  de- 
fendant's demurrer  to  the  evidence  was 
properly  overruled,  that  the  granting  of  the 
new  trial  was  erroneous,  that  such  order 
ehould  be  set  aside,  and  that  the  original 
Judgment  entered  upon  the  verdict  of  the 
jury  should  be  reinstated. 

For  the  reasons  stated  In  the  foregoing 
opinion,  I  do  not  feel  free  to  concur  in  the 
opinion  of  the  majority  of  the  court  in  this 
case.  I  deem  the  majority  opinion  in  con- 
flict with  numerous  decisions  of  our  Su- 
preme Court  amoi^  others,  the  following; 
Dakan  v.  Chase  &  Son,  197  Mo.  238,  M  S. 
W.  044;  Bow^  V.  Railway  Oo.,  96  Mo.  268, 
S  S.  W.  230 :  and  other  cases  Hereinbefore 
dted.  Wherefore  I  respectfully  dissent  from 
the  conclusion  at  the  majorlly  and  nek  that 
tlie  cause  be  certified  to  the  Supreuie  Court 
for  a  final  detmulaation. 


OITT  OF  OABTEBTILLB  ex  nL  RU13GUDS 

V.  LUSCOMBB. 

(Spriogfield  Coart  of  Appeals.   Mlasoarl.  Jane 
3,  1&12.   Rehearing  Denied  July  9,  1912.) 

1.  AUTBBATION  OT  iNBTBUHBnTB  (I  27*)— UN- 

authobized  alnbatiolts  —  busdeh  ot 
Pboov. 

Alterations  in  inatrnmentB,  In  the  absence 
of  anything  suspicious  on  tbeir  face  to  indicate 
improper  action  in  making  the  alterations,  are 
presumed  to  bave  been  made  at  or  before  execu- 
tion of  the  instruments,  and  the  burdm  Is  on  a 
party  assailing  the  Instrument  to  show  an  un- 
authorized alteration. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
iM^niments,  Gbnt  Dig.  ||  280^7;  Dfc.  Dig. 

2.  Altkratiok  or  Intencawarxa  (|  24*)--Tax 

BXZXS— AtlHISSIBILITT. 

In  an  action  on  local  improvement  tax  bills, 
they  were  not  inadmissible  on  account  of  altera- 
tions on  tbeir  face  In  describing  the  property, 
the  ordinances  under  which  they  were  issued, 
etc,  where  there  was  nothing  appearing  on  tbe 
face  of  the  bills  to  create  suspicion  of  Improper 
motive  In  making  the  alterations. 

[Ed.  Note.— For  other  cases,  see  Alteration  ot 
InstmmeBts,  Gent  Dig.  H  20&-215;  Dec  Dig. 
I  24.*] 

Appeal  from  Circuit  Court  Jaaper  Coun- 
ty; Joseph  D.  Perkins,  Judges 


Action  by  the  City  of  CartervlUe,  on  the 
relation  of  C.  A.  Rugglea,  against  T.  T. 
Lusoombe.  Ju^cment  for  defendant,  and 
plaintiff  ai^ieals.    Beveraed  and  remanded. 

George  Y.  Farrls  and  H.  W.  Cnrrey.  botti 
of  Webb  City,  and  Wm.  F.  Sapp,  of  Galena, 
Kan.,  for  appellant  UcR^noIda  &  Halli- 
burton, of  Carthage,  tor  respondent 

COX,  J.  Action  to  'recover  the  amount  of 
ten  tax  bills  Issued,  to  C'  A.  Buggies,  doing 
business  under  the  name  of  Rugglee  Cement 
Company,  for  the  construction  aa  contractor 
of  certain  sidewalks  In  the  dty  of  Carter- 
vllle.  The  petition  Is  in  the  usual  form. 
The  answer  is  quite  lengthy,  but  for  the 
purposes  of  this  appeal  we  need  only  notice 
one  feature  of  it  It  allied  that  the  tax 
bills  for  sidewalks  against  the  lots  describ- 
ed. In  tbe  petition,  when  issued,  were  ag^Ltnst 
the  Federated  Mines  &  Milling  Company  aa 
owners,  and  purported  to  be  issued  by  vir- 
tue of  Ordinances  Nos.  319  and  364.  and  were 
delivered  to  the  Ruggles  Cem^t  Company 
as  issued,  but  that  since  their  delivery  the 
plaintiff  or  his  attorney  had,  without  tbe 
knowledge  of  the  dty  clerk,  and  without 
any  authority  whatever,  changed  all  of  said 
tax  bills,  by  scratching  out  the  name  "Feder- 
ated Mines  &  Milling  Company"  and  in- 
serting therein  **T.  T.  Luscombe,"  and  by 
scratching  out  the  flgnrea  *^19"  and  writ- 
ing therein  the  figures  "311,"  and  by  scratch- 
ing out  the  figures  "364"  and  writing  there- 
in the  figures  "363,"  and  that  the  tax  bills 
filed  as  exhibits  were  not  the  tax  bUls  is- 
sued by  the  city  of  Cartervllle.  The  reply 
was  a  general  denlaL  Plaintiff  offered  tbe 
tax  bills  in  evidence,  and  defendant  object- 
ed to  them  upon  the  ground  that  they  show- 
ed upon  their  face  that  they  had  be^  muti- 
lated and  changed,  and  incorporated  in  his 
objection  the  changes  as  alleged  in  his  an- 
swer. The  court  upon  an  inspection  of  the 
tax  bills,  held  that  they  were  not  admissible 
without  the  alterations,  which  were  appei^ 
eut  upon  their  face,  being  first  explained. 
No  explanation  was  ofllered.  The  tax  bills 
were  excluded,  and  Judgment  went  In  de- 
fendant's favor,  and  plaintiff  has  amiealed. 

[1 , 2]  Tbe  question  for  our  determination 
is  whether  the  court  erred  in  excluding  the 
tax  bills.  Alterations  in  written  instru- 
ments, in  the  absence  of  anything  sufqilcions 
on  their  face  to  Indicate  improper  action  in 
making  the  alterations,  are  presumed  to  be 
made  at  or  before  the  execution  of  the  in- 
strument, and  the  burden  is  on  the  party 
assailing  tbe  instrument  to  show  an  unau- 
thorized alteration.  Paramore  v.  Llndsey, 
63  Mo.  63;  Burnett  v.  McClu^,  78  Mo. 
676;  StUlweU  v.  Patton,  108  Mo.  352,  360; 
18  S.  W.  1076.  To  the  above  proposition 
counsel  agree.  Appellant  concedes  that  tbe 
tax  bills  show  on  their  face  that  alterations 
have  been  made,  but  contends  that  there  is 


•Vwr  otlMr  eues MS sams  topla and  Mctlon  NUHBBRlnDso.  Dig.*  Am.  Dig.  K»r  No.  SniM A B^'r  ladaxM 


Digitized  by 


Google 


Mo.) 


CLARK 


V.  ZANB 


967 


nothing  BosplclonB  about  tbe  alterations  as 
they  appeBiT  upon  the  face  of  tbe  tax  bUlB, 
and  hence  the  general  rule  that  the  altera- 
tions are  premimed  to  have  been  made  at 
or  before  the  execution  of  the  instrument 
should  be  applied  in  this  case,  the  tax  bills 
admitted,  dne  credit  given  them,  and  the 
burden  of  proving  tbe  defense  of  an  unau- 
thorized alteration  cast  upon  defendant  De- 
fendant contends  that  the  alterations  are  In 
a  differeat  handwriting  and  different  ink 
from  the  body  of  tbe  tax  bills,  and  that  an 
inspection  of  tbe  tax  bills  will  arouse  sus- 
picion that  the  alterations  were  made  after 
delivery,  and  that  tbe  court  was,  therefore, 
rii^t  in  requiring  an  explanation  of  the  al- 
terations before  admitting  them  in  evidence. 

By  agreement  oninsel  the  original  tax 
bills  have  beoi  presented  to  us  for  our  In- 
spection, and  we  have  carefully  examined 
tbem,  and  are  of  the  opinion  that  amitellanf  s 
contention  that  the  alterations  therein  are 
not  ftf  a  BuspicioiiB  character  is  right,  and 
the  court  erred  in  enlnding  Uien.  The  tax 
Mils  are  made  out  on  printed  forms,  with 
blank  spaces  In  whidi  to  fill  In  dates,  names, 
description  of  property,  amounts,  eto.  On 
a  TOT  careful  inspection  we  are  clearly  of 
the  opinion  that  the  alterations  are  In  the 
same  handwriting  and  same  Ink  as  the 
other  written  parts  of  the  tax  bills.  The 
Ink  used  appears  to  faave  been  a  dark-color- 
ed ink,  that  would  make  a  darker  line  with 
ft  heavy  stroke  than  a  light  one,  or.  If  the 
ink  on  the  pen  was  nearly  eihausted,  It 
wonld  show  a  little  lighter  In  color  than 
when  the  pen  was  full.  For  example^  in  one 
place  where  tbe  woM  "flfty"  is  wrlttw  the 
first  three  letters  are  of  much  lighter  shade 
than  the  last  two  letters.  The  signatures  of 
the  mayor  and  clerk  on  some  of  the  tax 
bins  are  of  a  lighter  shade  than  others,  but 
all  are  evidently  of  the  same  Ink,  In  some 
of  tbe  bills  the  changes  in  the  figures  are 
clearly  the  same  shade  of  ink  as  the  sig- 
nature of  the  mayor  or  clerk.  Tlie  greater 
part  of  the  written  parts  of  the  tax  bills 
are  written  In  back  hand,  and  the  words  in 
the  alterations  are  In  back  hand.  In  one 
bill  the  description  of  the  property  as  first 
written  reads  "Lot  38  In  South  Gartervllle 
Mining  ft  Hilling  Go/s,"  and  the  words 
"Luscombe's  Addition"  added,  so  that  as  al- 
tered it  reads  "Lot  88  In  Luscombe's  Addi- 
tion." It  will  be  noticed  that  as  first  writ- 
ten the  description  was  Incomplete,'  and  liad 
the  tax  bill  remained  in  tbat  condition  It 
would,  no  doubt,  have  been  objected  to  be- 
cause the  description  was  Indefinite.  Evi- 
dently the  party  filling  out  tlila  tax  bill 
discovered  that  be  was  writing  a  wrong  de- 
scription, and  as  soon  as  he  made  the  dis- 
covery he  drew  a  line  through  the  erroneous 
words  and  wrote  in  the  correct  ones.  In  our 
Judgment,  as  far  as  anything  appearing  on 
the  face  <tf  these  tax  bills  is  concerned,  the 


other  altwations  were  made  in  the  same 
way  and  for  the  same  reason. 

We  are  clearly  of  the  opinion  that  there 
It  nothing  suspicious  appearing  on  the  face 
of  those  tax  billB,  and  the  court  erred  In  ex- 
cluding them.  In  this  view  of  the  case,  It 
is  not  necessary  for  us  to  pass  upon  the 
question  as  to  whether  or  not  the  tax  bills 
Btnnld  have  been  admitted  without  explana- 
tion, had  the  alterations  been  of  a  suspicions 
character. 

Judgment  reversed,  and  cause  remanded. 
All  concur. 


OLARK  T.  ZANE  et  aL 

(Springfield  Court  of  Appeals.   Missouri.  Tune 
29.  1912.   Rehearing  Denied  June  29,  1912.) 

1.  AcTioK  (I  63*)— SFLiTFiira  Oavbk  of  Ac- 
tion. 

Where  a  cause  of  action  coounenced  as  on 
a  joint  obligation  is  founded  rather  on  a  several 
obligation,  the  petition  may  neither  be  amended 
to  split  the  obugation  nor  may  one  or  more  of 
the  plaintifb  be  dismissed  so  as  to  make  several 
causes  of  action,  or  to  civs  one  of  the  ^nt 
obliges  the  right  to  continue  the  suit  as  on  a 
separate  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  ActltXL  Gent. 
Dig.  H  549-^23 ;  Dec.  Dig.  |  53.*] 

2.  Justices  or  the  Pucn  ({  174*)— Appbut— 
Pasties— AifsiTDicBiiT. 

Rev.  St  1909,  9  7686,  provides  that  the 
same  caase  of  action  that  was  tried  before  a 
justice  shall  be  tried  before  the  appellate  court 
on  an  appeal  therefrom,  provided  that  new  par- 
ties necessary  to  a  complete  determination  ot 
the  cause  may  he  added.  Section  7587  provides 
that,  on  appeals  frcHn  a  decision  of  a  justice, 
tbe  bill  of  items  of  accounts  sued  on  or  filed  as 
a  counterclaim  or  set-off,  etc.,  may  be  amended 
to  supplpr  any  deficiency  or  omiuion  to  effect 
substantial  jnstice,  but  no  new  Item  or  cause  of 
action  not  embraced  or  intended  to  be  included 
in  the  ori^nal  account  shall  be  added.  Held, 
that  the  dismissal  of  a  joint  plaintiff  in  a  cause 
of  action  commenced  before  a  justice  after  an 
appeal  to  the  circuit  court,  and  tbe  proceedii^ 
by  the  other  idaintifl  alone,  changed  the  cause 
from  joint  to  several,  and  was  unauthorised. 

[EJd.  Notfer-Fbr  other  cases,  see  Justices  at 
the  Peace.  Gent  Dig.  H  066-^;  Dea  Dig.  i 
174.*] 

Appeal  fmm  Orcoit  C!oart,  Stone  Cioimty ; 
John  T.  Moor^  Judge; 

Action  by  Paul  Clark  against  F.  H.  Zane 
and  H.  D.  Baker.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Reversed  and 
remanded,  with  directions. 

Geo.  W.  Tfaomberry,  of  Gallia,  and  Shan- 
non &  Phelps,  of  Carthage,  for  appellants. 

NIXON,  P.  J.  Paul  Clark  and  H.  M.  Rus- 
sell commenced  this  action  before  a  Justice 
of  tbe  peace  of  Stone  county  on  the  10th  day 
of  May,  191L  on  the  following  statement  of 
their  cause  of  action:  "Cape  Fair,  Mo.,  May 
10,  1911.  We,  the  under^ned,  claim  that 
F.  H.  Zane  &  Co.  of  Reeds  Springs,  Mo., 
justly  owes  us  $18.00  for  board  and  nailing 
In  railroad  ties  during  the  month  of  March, 
1911«  on  the  James  river.   Paul  Clark.  H. 
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(MO. 


M.  BoSBell.**  PlalntiEh  recoTwed  a  judgment 
for  tbe  full  amount  of  their  claim  In  the  Jus- 
tice's court,  and  defendants  appealed.  In 
the  circuit  court  plaintiffs  filed  an  amended 
statement  of  their  cause  of  action,  alleging 
"that  F.  H.  Zane  &  Company  are  a  copartner- 
ship consisting  of  F.  H.  Zane  and  H.  D. 
Baker,  doing  business  under  the  firm  name 
and  style  of  F.  H.  Zane  &  Co.,"  and  that 
through  their  agent,  Arthur  Garrison,  the 
defendants  employed  the  plalatUTs  to  board 
the  said  Garrison  and  nail  railroad  ties  In  a 
raft  for  the  purpose  of  having  them  floated 
down  the  river  to  their  place  of  discharge  at 
Branson,  and  that,  in  pursuance  of  such  em- 
ployment, the  plalntiffii  nailed  In  470  ties  at 
3  cents  per  tie,  and  furnished  the  said  Garri- 
son 27  meals  at  20  cents  per  meal.  The  de- 
foidauto  filed  an  answer  denying  under  oath 
the  alleged  partnership,  and  denying  each 
and  every  other  allegation  In  plalntlffB' 
amended  statemoit. 

Plalntifls*  evidence  devtttoped  the  tact  that 
there  was  no  Joint  demand  In  ftiTDr  of  the 
plaintiffs  and  against  tbe  defendants.  Rm- 
Bell  on  cross-examination  tesUfled:  "Q.  ICr. 
C!ark  had  nothli^  to  do  with  nailing  In  the 
170  ties  that  yon  are  suing  on?  A.  No,  sir. 
Q.  Hr.  Caark  had  nothing  to  do  with  board- 
ing Mr.  Garrison?  A.  No,  air.  Q.  And  yon 
had  nothing  to  do  with  nailing  In  what  ties 
Mr.  Clark  nailed  in?  A.  No,  air.  Q.  And 
how  nmch  are  yon  bqIi^  tor,  both  ot  yon  to- 
gether? A.  For  918.  Q.  And  that  f  18  cov&n 
all  your  ^dalm  against  Zane  ft  Ox,  of  you 
and  Mr.  Clark  both?  A.  Yes,  sir.  Q.  That 
covers  all  your  claim  tor  nailing  In  170  ties 
and  for  boarding  Hr.  Garrison  and  also  all 
your  claim  that  they  owe  tor  the  ties  that 
Mr.  Cnark  nailed  in  also?  A.  Yes,  sir." 

At  the  conclusion  of  plaintiffs'  evldmce  in 
the  circuit  court,  the  court  suggested  that 
there  was  some  Question  In  his  mind  about 
the  two  plaintiffs  bringing  salt  jointly,  and 
thereupon  the  following  order  was  made: 
"At  the  close  of  plaintiffs*  evidence,  plain- 
tiffs dismiss  the  action  as  to  RnsseU  and  pro- 
ceed as  to  Clark"— to  which  objection  was 
made  and  exceptions  saved.  The  plaintiff 
Clark  obtained  Judgment  for  the  sum  of  $9, 
from  which  the  defendants  appealed. 

[1]  A  cause  of  action,  under  our  pleading 
and  practice,  founded  on  a  joint  obligation.  Is 
entirely  distinct  and  separate  from  a  cause 
of  action  founded  on  a  several  obligation; 
and  such  joint  obligation  cannot  be  split  up 
by  an  amendment  of  the  petition,  or  by  dis- 
missing one  or  more  of  the  plaintUfs,  as  In 
this  case,  or  otherwise,  so  as  to  make  several 
causes  of  action,  or  so  as  to  give  one  of  the 
alleged  joint  obligees  the  right  to  continue 
tbe  suit  as  on  a  separate  cause  of  action. 
Tore  V.  Tore  (Sup.)  144  S.  W.  847,  860. 

The  record  In  this  case  discloses  a  variance 
between  the  pleading  and  proof  which  the 
plaintifb  sou^t  to  remedy  by  dismissing  the 
action  as  to  one  of  the  plaintlllh.  The  stat- 


ute (section  1840,  K.  S.  1900)  provides:  •mto 
variance  betweoi  the  allegation  In  the  idead- 
Ing  and  the  proof  shall  be  deemed  material, 
unless  It  has  actually  misled  the  advise 
party,  to  his  prejudice,  In  maintaining  bis  ac- 
tion or  defense  npon  the  merits;  when  It 
shall  be  alleged  that  a  party  has  been  so  mis- 
led, that  fact  shall  be  proved  to  the  satisfac- 
tion of  the  court,  by  affidavit  showing  In 
what  respect  he  has  been  misled,  and  there- 
upon the  court  may  order  the  pleading  to  be 
amended  up«n  such  terms  as  shall  be  Just." 
Under  this  statute,  It  has  been  htid  that  any 
variance  may  he  cured  by  amendment  when 
it  does  not  change  the  cause  of  actluL.  Mjo- 
doch  T.  Finney,  21  Mo.  138 ;  Bennett  t.  Me- 
Canse,  60  Mo.  194.  There  is,  howenr,  an- 
other statute  concerning  variance  namely, 
section  2021,  R.  S.  1909,  which  is  as  follows: 
"Wh^e  the  auction  of  the  cause  of  action 
or  defense  to  which  the  proof  la  directed  la 
unproved,  not  in  some  parUcular  «  partlcn- 
lars  only,  but  In  Its  entire  aoop^  and  mean- 
ing, it  shall  not  be  deemed  a  case  of  variance^ 
but  a  tailnre  of  proot  In  case  of  anch  fail- 
ure of  proof,  and  a  verdict  of  a  jury  or  find- 
ing of  the  court  against  the  party  so  flailing, 
and  the  court  la  aatlsfled,  from  tbe  proof 
glTm,  tiiat  the  party  haa  a  good  eaase  oi  ac- 
tion or  defense,  the  court  may  on  motion  ot 
such  party,  att  aside  the  vradJet  or  finding, 
and  grant  a  new  trial,  and  permit  tbe  plead- 
ings to  be  amended  on  such  tenom  as  may  be 
just"  '  Thla  section  and  section  1816  recog- 
nize a  plain  distinction  betweoi  a  variance 
and  a  failure  ot  proof.  Section  2QS1  applies 
in  cases  In  whldi  tlie  allegations  in  the  peti- 
tion or  answer-  are  mutroved  In  tfa^  entire 
scope,  while  sectifflL  1846  has  retsrence  to 
any  diserepandes  between  the  tesoee  made 
by  tlie  pleadlnga  and  evidence  in  sapport  of 
them.  Taylor  v.  Railway  Co.,  186  Uo.  239, 
S4  S.  W.  873.  No  statute  of  amoidments  ap- 
plying to  issues,  proof,  and  variance  will 
permit  a  party  to  sue  on  one  cause  of  action 
and  recover  on  another.  Ghltty  Railway 
Co.,  148  Mo.  64,  74,  40  S.  W.  868. 

[2]  But  this  case  must  be  ruled  in  accord- 
ance with  tbe  law  governing  appeals  from  jus- 
tices of  the  peace,  and  the  procedure  provided 
by  statute  thereunder.  The  statute  (section 
7586,  R.  8.  1009)  is  aa  foUows:  "The  same 
cause  of  action,  and  no  other,  that  was  tried 
before  the  justice,  shall  be  tried  before  the 
appelate  court  upon  the  appeal:  Provided, 
that  new  parties,  plaintiff  or  defendant,  nec- 
essary to  a  complete  determination  of  the 
cause  of  action,  may  be  made  In  the  appellate 
court"  Also  section  TB87,  R.  S.  1900,  which 
is  as  follows:  "In  all  cases  ot  appeal,  the 
bill  of  Items  of  the  account  sued  on  or  filed 
as  a  counterclaim  or  set-off,  or  the  statement 
of  the  plaintiff's  cause  of  actt<m,  or  of  de- 
fendant's counterdalm  or  setoff  or  othtf 
ground  of  def^ise  filed  before  the  jostice, 
may  be  amended  upon  ai^eal  in  the  appellate 
court  to  supply  any  defidency  or  omlaslon 
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therein,  wHai  by  sueb  amcndmoit  nibatantlal 
jasUce  vlU  be  promoted;  Irat  no  new  Item 
or  cause  of  action  not  embraced  or  Intended 
to  be  indnded  In  the  original  aeoonnt  or 
statement  eball  be  added  by  each  amend- 
m«iL  Sach  amendment  sball  be  allowed 
upon  BBCh  terms  as  to  costs  as  the  conrt  may 
dean  Jnst  and  proper."  The  terms  of  these 
■tatntes  make  it  plain  that  In  the  drcnlt 
court  in  each  cases  amendmoits  are  prohibit- 
ed which  change  the  cause  of  action.  In  the 
case  of  Slani^ter  t.  Darmport,  161  Mo.  20, 
Cl  S.  W.  471,  a  complaint  died  before  a  jus- 
tice of  the  peace  alleged  that  defendant  prom- 
ised to  pay  plaintUTs  (Slaughter,  Green,  and 
Brooking)  the  snm  of  $60  for  macadamizing 
a  public  road.  The  real  contract,  which  was 
In  writing,  was  a  promise  to  pay  Slaugbtw, 
Green,  or  Brooking  said  snm  in  trost  for  the 
purpose  of  macadamizing  a  pnbUc  road  for 
the  nse  and  benefit  of  the  public.  The  plaln- 
tUb  recovered  judgment  In  the  jnstlce'a  court 
In  the  circuit  court,  the  petition  was  amend- 
ed by  leave  of  conrt  by  striking  otit  the 
names  of  Green  and  Brooking.  The  trial  of 
the  case  was  proceeded  with  and  resulted  in 
a  rerdlct  and  judgment  in  favor  of  plaintiff 
(Slaughtei^  In  the  snm  of  ¥06.76.  The  Su- 
preme Conrt  held  that  the  contract  as  al- 
leged was  joint,  and  that  the  suit  must  be 
maintained  In  the  name  of  all  the  promisees, 
and  that,  as  the  amendment  changed  It  to  an 
action  on  a  several  contract,  the  action  of 
the  trial  court  was  erroneous,  overmUng 
Davis  V.  Ritchie,  86  Mo.  601.  See,  also,  Beif- 
schnelder  v.  Beck,  148  Mo.  App.  725,  129  8. 
W.  232. 

On  the  principles  set  forth  In  these  stat- 
utes and  opinions,  the  amended  statement  In 
this  case  will  not  support  a  judgment  In 
favor  of  the  plaintiff,  Paul  dark,  and  the 
motion  of  the  defendants  to  arrest  the  judg- 
ment on  that  account  should  have  been  sus- 
tained by  the  trial  court  It  is  therefore 
ordered  that  the  judgment  be  reversed  and 
the  cause  be  remanded,  with  directions  to 
the  circuit  conrt  to  dismiss  the  same  at  the 
cost  of  .the  platntUK.   All  concur. 


In  m  D.  D.  PDHEINS  ft  00.*S  ESTATE. 
WHITD  CLOUD  MIIXINO  &  EJLBYATOR 
CO.  et  aL  v.  THOMSON  et  aL 

(Kansas  Gtr  Court  of  Aptwals.  Miuouxi. 
Jane  8,  1912.    l^uBferied  to  Su^eme 
Court  Jane  17,  1912.) 

1.  E^CECUTOBS  AND  ADUINISTUTOBS  ({  261*)— 

Claiub  Aqainst  Pabtnebshi*  Estatb— Al- 
lowance AND  Classification  or  Olaiiis. 
Bev.  St  1909,  {  190,  provides  ths  cxchisiv* 
method  and  order  for  the  aaasification  o£  claima 
aj^ainst  the  estates  of  decedeats,  and  iccludea  in 
the  fifth  class  all  demai^s,  without  regard  to 
qnall^  which  shall  be  legally  exhibited  within 
one  year  after  the  gnuttlng  of  the  first  letteis 
on  the  estate,  and  in  the  rixth  claei  all  demands 
not  exhibited  until  after  the  end  of  one  year 
from  the  granting  of  letters.    Section  191  pro- 


vides that  all  demands  not  so  erhlblted  In  twO' 
yean  sball  be  forever  barred.  Section  216,  re- 
quires all  demands  to  be  paid  in  the  order  of 
their  dassIficatioD,  and  that  If  the  fund  Is  in- 
sufficient to  pay  the  wh<rie  of  any  one  class,  such 
claims  shall  be  paid  in  proportion  to  their 
amounts.  This  procedure  is  made  applicable  to 
the  adminlstratfon  of  partoership  estates  by 
section  99.  Held,  that  a  creditor  of  a  partner* 
ship  estate  whose  demand  properlj  belongs  to 
the  fifth  class  should  not  be  precluded  from  an 
allowance  of  bis  claim  in  that  class  by  the  fact 
that  the  claim  is  snbject  to  the  equitable  rights 
of  other  creditors  of  the  same  elais. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admlnlitrators,  Cent  Dig.  ||  944-974; 
Dec  Dig.  I  261.»1 

2.  EnouTOBs  ANo  Admxhibtutors  a  262*)— 

ClAIUB  AGAXn Br  BSTAXIS  —  GLASBIFIfUTIOIC 
— JDDGKXHT. 

Judgments  of  probate  courts  allowing  and 
classifying  demands  against  estates  are  judg- 
ments possessing  the  attributes  of  judgments  of 
courts  of  general  jurisdiction. 
'  [Ed.  Note.— For  other  cases,  see  Executors 
and  Admlnlstraton,  Cent  Dig.  |  929;  Dec.  I^. 
I  262.*] 

8.  EzBonrou  ahd  Adhnzstbatobs  fi  202*)— 
Clahu  Aoainsi  Fabtnkbship  bstatb  — 

CLASSmOATlON— COKOLUSIVXNBSS  OV  JtTDO- 

A  judgment  of  a  probate  conrt  allowing  and 
classifying  a  dalm  against  a  partnership  es* 
tate,  nnappealed  from  within  the  time  allowed 
by  law,  is  res  judicata  as  to  all  Issues  property 
belonging  to  the  cause  on  whldi  the  judgment  is 
founded. 

[Ed.  Note.— For  other  cases,  aee  Etecutors 
and  Administrator^  Cent  Dig.  |  929;  Dec  Dig. 
{  262.*] 

4.  EZBOUTOBS  ANO  Aduhtistbaxobs  ({  261*)— 
Claims  Aoaxnot  Pakcnebship  Estate  — 
•  Classiticatioh. 

Bev.  St  1909,  i  190,  providing  the  exclusivs 
method  and  order  for  classification  of  claims 
against  estates;  section  191,  providing  that  all 
demands  not  exhibited  within  two  yean  shall 
be  barred;  and  sectiim  216,  requiring  that  all 
demands  be  paid  in  the  order  of  their  classifica- 
tion, and  that  if  there  be  not  sufficient  to  pay 
all  demands  of  any  one  class,  such  demands 
should  be  paid  pro  rata— made  applicable  to  the 
administration  of  partnership  estates  by  sectioa 
99,  merely  provide  a  procedure,  and  are  not  in- 
tended to  have  any  effect  on  the  equities  and 
priorities  between  creditors. 

[Ed.  Note.— For  other  cases,  iee  Executors 
and  Admiaistrators,  Gent  "Dig.  H  944-474; 
Dec.  Dig.  I  261.*] 

0.  Pabtnebship  (8  182*)— Assets  and  Debts 
— Partneb  as  Creditob— Partnership  ahd 
Indivtdttal  Obbditobb. 

A  partner,  who  pays  partnership  debts  for 
which  he  was  separately,  as  well  as  jointly,  lia- 
ble, though  acqufriog  a  valid  demand  against  his 

fiartners.  payaole  out  of  the  partnership  estate 
B  distributiOD,  becomes  only  a  secondary  cred- 
itor and  is  entitled  to  nothing  from  the  insolvent 
firm's  estate  in  process  of  liquidation  until  all 
of  the  general  creditors  have  Been  satisfied. 

[Ed.  Note.-~For  other  cases,  see  Partnership, 
Cent  Dig.  S  SIS;  Dec.  Dig.  |  182.*] 

6.  Partnership  (|  166*) — LiABiLiTr  of  Pabt- 

HERB  to  CBEDIT0B»-J01NT  AND  SBVBBAL  Ob- 
LIOATION. 

The  obligation  of  the  memben  of  a  partner- 
ship to  its  crediton  is  joint  and  several,  and 
not  merely  joint 

[Bd.  Kote.— For  other  cases,  see  FurtnershtaL 
Cent  Dig.  I  801;  Dec  Dig.  1  165.«] 

ElliBon,  J.,  dissenting. 
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Appeal  from  Otienlt  Court,  Holt  CoQDtr; 
William  C  saiison,  Judge. 

Proceedings  tor  the  settiement  of  tbe  oo- 
partneTBlilp  estate  of  D.  D.  Perkins  &  Co., 
composed  of  David  D.  Perkins  and  Edmund 
AnUMfl,  both  deceased.  From  an  order  of 
the  Circuit  Court,  reversing  an  order  of  the 
Probate  Court,  permitting  W.  S.  Thomson, 
administrator  of  David  D.  P«ldnB,  to  share 
equally  with  other  firm  creditors  In  the  pay- 
ment of  firm  debts  of  the  fifth  class,  the 
White  Cloud  Milling  St  Elevator  Company 
and  others  appeal.  Reversed,  and  case  trana- 
frared  to  Supreme  Court 

J.  B.  Shackelford,  of  St  Joseph,  and  H. 
T.  Atkire,  of  Oregon,  Mo.,  for  appellants.  R. 
B.  Brldgeman,  of  Or^ou,  Mo.,  and  Sam  R. 
Halstead,  of  Kansas  City,  for  respondents. 

JOHNSON,  J.  This  contest  la  between 
creditors  of  a  partnership  estate  over  the 
question  of  priority  betweai  demands  allow- 
ed by  the  probate  court  and  assigned  to  the 
fifth  class.  The  appealing  creditors  filed  a 
petition  in  the  probate  court  praying  that 
their  demands  be  given  priority  over  the  de- 
mand allowed  In  favor  of  the  Individual  es- 
tate of  one  of  the  partners.  The  probate 
court  sustained  the  prayer  of  the  petition 
and  ordered  that  In  the  payment  of  debts 
belonging  to  the  fifth  class,  the  general  part- 
nership creditors  be  paid  In  full  before  any- 
thing be  paid  on  the  demand  In  favor  of  the 
estate  of  the  deceased  partner.  The  circuit 
court,  where  the  cause  was  taken  by  appeal; 
entertained  the  opposite  view  and  ordered 
that  the  funds  applicable  to  the  payment  of 
all  fifth-class  demands  be  prorated  among 
all  such  demands,  Including  that  of  the  in- 
dividual estate.  From  this  order  and  Judg- 
ment the  petitioning  creditors  appealed  to 
this  court 

There  is  no  serious  dispute  over  tbe  facts 
of  the  case.  David  D.  Perkins  and  Edmund 
Anlbal  were  partners  doing  business  as  g^- 
eral  merchants  in  Craig,  Holt  county,  In  the 
firm  name  of  D.  D.  Perkins  &  Co.  The  part- 
nership became  indebted  to  Perkins  In  the 
sum  of  $7,069.34  for  advances  made  by  him 
to  pay  debts  of  the  firm  aggregating  that 
amount  No  part  of  that  Indebtedness  was 
paid,  and  Perkins  died  November  30,  1907,  a 
creditor  of  the  partnership  In  the  amount 
stated.  On  December  B,  1907,  Anlbal  was 
appointed  administrator  of  the  partnership 
estate  by  the  probate  court  of  Holt  county, 
and  W.  S.  Thomson  on  the  same  day  was  ap- 
pointed admlutstrator  of  the  individual  es- 
tate. Anlbal  died  In  December,  1908,  and  R. 
M.  Gullliams  and  W.  J.  Randall  were  ap- 
pointed administrators  de  bonis  non  of  the 
partnership  estate.  An  administrator  was 
appointed  of  Anlbal's  Individual  estate. 

During  the  first  year  of  the  administration 
of  the  partnership  estate  and  while  Anlbal 
was  the  administrator,  Thomson,  the  admin- 
istrator of  the  Individual  estate  of  PerUna, 


presoited  for  allowance  against  the  partner- 
ship estate  a  demand  tor  97,069.84,  ttie  to- 
d^tednesB  of  the  partnnahip  to  PsUns  at 
the  time  of  his  death.  The  demand  was  al- 
lowed by  tbe  probate  court  FebmBry  11. 
1908,  and  assigned  to  the  fifth  dass.  No 
objection  was  made  to  the  allowuioe  and 
classification,  and  no  appeal  was  prosecuted. 
Demands  of  otiier  partnership  credltras  were 
presented  daring  the  first  year  of  tbe  admin- 
istration and  were  allowed  and  andcned  to 
the  fifth  class.  The  total  of  the  allowed 
claims  In  this  class  exceeded  $17,000.  The 
estate  la  In  process  of  administration  and  Is 
Insolvent  Its  appraised  value  was  $19;222.- 
67;  but  the  assets  have  depredated  and  wm 
fall  far  abort  of  paying  all  of  tbe  daims  of 
the  fifth  dass.  The  Individual  estates  of 
Perkins  and  Anlbal  are  also  insolv^it 

The  petitioning  creditors  own  .demands  al- 
lowed against  the  partnership  estate  and  as- 
signed to  the  fifth  class.  They  filed  the  pres- 
ent petition  on  September  16,  1909,  more 
than  18  months  after  tlie  aUowanoe  ot  re- 
spondents' demand  and  at  a  sirinequoit  torn 
of  the  probate  court  Theix  position  is  dls- 
dosed  In  tbe  f<dIowing  quotation  from  tbe 
petition:  "By  reason  of  the  foregoing,  your 
petitioners  reiQ)ectIvely  assert  that  said 
claims  of  your  petitioners,  and  those  of  other 
like  creditors  of  said  copartnership  estate 
which  were  duly  presented  and  allowed  by 
this  court  against  said  estate  during  the  first 
year  of  the  administration  thereof,  are  en- 
titled to  priority  over  the  said  claim  in  Cavor 
of  the  individual  estate  of  the  said  David 
D.  Perkins  In  the  distribution  of  the  ass^ 
of  said  copartnership  estate  and  should  be 
paid  in  fall  therefrom  before  any  part  tb«e- 
of  Is  applied  to  the  payment  of  said  dalm 
in  favor  of  said  individual  estate^  Wbov- 
fore  your  petitioners  respectively  pray.  In 
behalf  of  themselves  and  other  like  creditors 
of  said  copartnership  estate  that  an  ordtt 
be  now  made  by  this  court  directing  that 
nothing  be  paid  on  said  dalm  In  favor  of 
said  individual  estate  of  said  David  D.  Per- 
kins from  the  assets  or  fnnda  of  said  copart- 
nership estate  except  after  and  until  after  the 
claims  of  your  iitetltloners  and  oUier  like 
creditors  of  said  copartoersh^i  estate  sball 
have  been  fully  paid." 

On  the  facts  stated,  the  circuit  court  ren- 
dered the  following  Judgment:  "Now  on  this, 
the  15th  day  of  January,  1810,  same  being 
the  12th  day  of  the  r^rnlar  January,  ISIO. 
term  of  the  circuit  court  of  Holt  county, 
Ho.,  this  cause  coming  on  for  hearing  on  the 
merits  of  the  partnership  creditors*  petition, 
said  partnership  creditors  appearing  in  pers<m 
And  by  H.  T.  Alklre  and  J.  B.  Shackdfoid, 
their  attorneys,  and  W.  8.  Thomson,  admlnls* 
trator,  appellant,-  appearing  In  person  and  by 
R.  B.  Brldg^an  and  John  Kennlsh.  his  attor- 
neys, and  W.  J.  Randall  and  B.  M.  GuUUams, 
administrators  of  the  partnership  estate  of  D. 
D.  FwUns  ft  Oo.,  appearing  ta  poson  and 
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b7  B.  B.  wmtams,  fhelr  attorney,  and  fiie 
cause  being  submitted  to  tbe  court  by  agree- 
ment of  all  tbe  parties,  and  tbe  erldence 
having  been  beard  In  full,  and  tbe  court  bar- 
ing seen  and  beard  said  petition,  and  con- 
Bldered  tbe  erldence  and  argomentB  of  coun- 
sel, dotb  find  tbat  tbe  claim  of  W.  8.  Tbom- 
son,  as  administrator  of  tbe  estate  of  Darld 
D.  PerkbiB,  deceased,  in  tbe  sum  of  $7,06d^. 
was  regularly  allowed  by  the  probate  court 
of  Holt  county.  Ma,  on  the  11th  day  of 
Febrtury*  1908.  and  assigned  to  the  fifth 
class  of  demands.  The  court  fiutber  finds 
that  the  partnership  creditors,  who  are  claim- 
ing priority  of  payment  herein.  Including  tbe 
demand  of  W.  S.  Thomson,  as  administrator, 
for  ¥7,069.34,  were  allowed  during  the  first 
year  of  administration  of  said  partnership 
estate.  The  court  further  finds  that  after 
the  allowance  and  classification  of  the  de- 
mand of  W.  S.  ThomBon,  as  administrator, 
on  the  11th  day  of  February,  1908,  there 
was  DO  appeal  taken  from  said  allowance 
and  classification,  nor  was  there  any  motion 
filed  for  rehearing,  as  provided  by  section 
214,  R.  S.  Mo.  1899.  It  Is  therefore  ordered, 
adjudged,  and  decreed  by  this  court  that 
the  petition  of  the  partnership  creditors  for 
priority  of  payment  over  tbe  claim  of  W.  S. 
Thomson,  administrator  of  the  estate  of  Da- 
vid D.  Perkins,  deceased,  be  and  the  same  Is 
hereby  dismissed;  and  that  the  claims  of  the 
petitioning  partnership  creditors  -be  not  giv- 
en priority  of  payment  over  the  claim  of  W. 
8.  Thomson,  administrator  of  the  estete  of 
David  D.  Perkins,  deceased,  but  that  all 
claims  allowed  against  tbe  said  partnership 
estate  of  D.  D.  Perkins  &  Co.  be  paid  ac- 
cording to  their  respective  class  and  pro 
rata,  and  It  is  fnrfher  ordered  tbat  the  de- 
fendante  herein  go  hence  without  day  and 
recover  of  petitioners  all  coste  in  this  behalf 
expended.  And  it  is  furtlier  ordered  that 
the  clerk  of  this  court  be  and  he  Is  directed 
to  certi^  a  transcript  of  tbe  record  and  pro- 
ceedings of  this  cause,  together  with  the 
original  papers  In  this  case,  to  the  probate 
court  of  Holt  county,  Mo.,  for  further  pro- 
ceedings in  accordance  witji  this  Judgment" 
[1]  Section  190,  Rer.  Stat  1909,  provides 
the  exclusive  method  and  order  for  the 
classification  of  demands  against  the  estates 
of  deceased  persons.  The  first  four  snb- 
dirlflloiu  rdato  to  preferred  demands,  audi 
aa  fimenl  eotenaea,  expenses  of  last  Bi<A- 
mm,  iaxM  and  Judgmmts  flxlstlng  at  the 
destii  of  tlie  decedent.  Then  comes  the  fifth 
anbdirliiiHi,  wtdch,  oomprlM  "all  donands, 
without  i^iard  to  qnaUty  wtMb.  shall  be 
legally  ^titbited  within  one  year  after  tbe 
granting  of  tb»  flnt  letters  on  tbe  estate." 
Tbe  sixtili  subdivision  relatea  to  demands  of 
tbe  natnre  tboK  specified  in  the  fifth 
class,  but  vUeh  are  not  e^lbited  until  aft- 
er tbe  end  <HC  one  year  from  tbe  granting  of 
letters.  Section  191  provides  that  "all  de- 
manda  not  thna  ezMdted  in  two  yeara  shall 


be  foreva  barred."  Section  216  reanires 
that  all  demands  be  paid  In  tbe  order  of 
their  classification ;  that  no  demand  of  one 
class  diall  be  paid  until  all  previous  fdasses 
be  satisfied;  and  that  "if  there  be  not  snf- 
flcloit  to  i»y  tlie  whole  of  any  one  class, 
such  demands  shall  be  i»id  in  proportion  to 
their  amounts."  These  sections  are  made 
applicable  to  tbe  administration  of  partner- 
ship estates  by  section  99,  Rev.  Stat.  190^ 
aa  follows:  "The  adminisbratlon  upon  part- 
nership effects,  whether  by  the  surviving 
partner  or  executor  or  administrator  of  the 
deceased  jtartner,  shall  in  all  reipecte  con- 
form to  administrations  in  ordinary  cases, 
except  aa  otherwise  her^  provided;  and 
tbe  person  administering  npon  partnersh^ 
effects,  and  his  securities  on  bis  official  bond, 
shall  perform  the  same  functions  and  du- 
ties, be  governed  by  the  same  llndtations, 
ropMcttons  and  provisions,  be  subject  to  tbe 
same  penalties,  llabllltleB  and  actions,  as 
other  administrators  and  their  sureties." 

It  was  Incumbent  on  the  oeditors  of  tiie 
partnership  estete  of  Perkins  ft  Go.  to  pre- 
sent th^  donands  for  allowance  in  tbe 
time  and  manner  presoribed  by  tbe  general 
Btetutes,  and  it  was  the  duty  of  the  probate 
court  to  dasslfy  the  domtnds  and  ass^ 
them  to  classes  In  accordance  with  the  pro- 
visions of  sections  190  and  191,  and  regard- 
less of  questions  of  equitable  priorities  be- 
tween demands  belonging  to  a  given  class. 
The  classification  statutra  make  no  provi- 
sion for  the  determination  or  even  recogni- 
tion of  sucb  disputes.  A  creditor  uhibiting 
his  demand  within  one  year  from  the  grant- 
ing of  letters  Is  entitied  to  have  it  allowed 
if  he  establishes  It  In  the  method  prescribed 
and  to  have  It  assigned  to  the  fifth  class.  If 
It  falls  within  the  stetutory  definition  of 
that  class,  notwithstanding  the  fact  tbat 
other  demands  of  that  class  may  be  entitied 
to  priority  In  payment  ovw  fala.  To  say  oth- 
erwise would  be  to  hold  tbat  a  creditor 
whose  claim  was  subject  to  such  equities 
would  have  no  rl^t  to  liare  his  claim  classi- 
fied and  allowed,  shice  the  classification 
statutes.  In  making  no  provision  for  tbe  ad- 
judication of  disputes  over  questions  ot 
priority,  have  omitied  to  provide  a  class  for 
claims  which  in  equity  should  be  postponed 
to  others  of  the  same  statutory  classifica- 
tion. 

We  think  the  better  constmcUon  of  the 
stetntes  supports  the  view  that  a  creditor 
of  an  estate  whose  demand  properly  belongs 
to  the  fifth  class  should  not  be  precluded 
from  an  allowance  of  his  claim  and  its  as- 
signment to  that  dass  by  tbe  fact  that  bis 
claim  is  sabject  to  equitable  rtgfate  of  other 
creditors  of  tlie  same  class. 

Respondent  OThomson  piopwly  contends 
that,  as  administrator  of  the  separate  es- 
tate of  Perkins,  he  bad  the  rli^t  to  exhibit 
the  demand  of  tliat  «tato  for  aUowanoe 
against  the  partnership  estate,  and  tbat  the 
probate  court  in  the  daaslflcatlon  and  al- 
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lowanee  ot  tbe  Aemsna  acted  wltliln  the 
manOate  of  th«  statutes.  Farttier,  respond- 
ent argnea  tbat  "the  allowance  and  daeslfl- 
catlon  ot  respondentia  demand  was  a  judg- 
ment  of  a  court  of  record  taa-rlng  all  of  the 
binding  force  and  effect  of  a  Judgment  of 
aD7  othw  court  of  record,  and,  aftw  title 
time  for  taking  an  appeal  from  the  judg- 
ment of  allowance  and  classification  had 
passed,  that  judgment  could  nbt  he  annul- 
led by  an  ordw  of  the  probate  conrt  post- 
poning the  payment  of  the  demand  to  the 
paymmt  of  all  other  demands  of  the  same 
class.**  ^ 

[2]  It  Is  unnecessary  to  refer  to  tiie  num- 
erous authorities  supporting  ftte  rule  that 
the  judgmoits  of  probate  courta  allowing 
and  <dasslfylng  donanda  against  estates  are 
judgments  possessing  the  attributes  of  judg- 
ments of  courts  of  general  Jnrlsdlctl(HL 

The  rule  Is  succinctly  stated  in  Cooper  t. 
Duncan,  20  Mo.  App.,  loc.  dt  80(^  when 
this  coiirt,  speaking  through  Blllson,  X,  says : 
"The  probate  courts  of  this  state  hi  the  al- 
lowance  and  claBslficatlon  of  demands 
agahist  estates  are  upon  the  same  footing 
with  courts  of  general  Jurisdiction,  and  their 
judgments  possess  the  same  efficiency  and 
solemnity,  and  the  same  presamptton,  of 
validity  attaches  to  them  as  to  circuit  courts. 
Johnson  t.  Beazley.  65  Mo.  250  [27  Am.  Rep. 
276] ;  Smith  t.  Sims,  77  Mo.  269,  270;  Henry 
v.  McKerlie,  78  Mo.  416." 

[9]  Undoubtedly  such  a  Judgment  nnap- 
pealed  from  within  the  time  allowed  by  law 
is  a  finality  and  is  res  adjndicata  as  to  all 
issues  properly  belonging  to  the  cause  on 
which  the  Judgment  is  founded.  Donnell  t. 
Wright,  147  Mo.  639,  49  S.  W.  874 ;  Paving 
Co.  V.  Field,  132  Mo.  App.  62S,  97  S.  W.  179. 

[4]  But  we  do  not  agree  with  rrapondent 
that  the  question  of  priority  between  the 
creditors  of  the  fifth  class  was  one  of  the 
Issues  concluded  by  the  judgment  allowing 
and  classifying  bis  demand.  It  Is  true  tbat 
the  statutes  (sections  216  and  96)  provided 
for  prorating  the  funds  of  the  estate  among 
the  members  of  a  class  where  the  estate  Is 
not  snfiiclent  to  pay  all  such  demands  In 
full.  But  the  statutes  to  which  we  have 
referred,  including  those  just  mentioned, 
after  all  is  said,  merely  provide  and  profess 
to  provide  an  orderly  method  of  procedure 
and  are  not  Intended  to  have  any  effect  on 
Issues  between  creditors  of  an  equitable  na 
ture.  Hundley  v.  Farrls,  103  Mo.  78,  15  S. 
W.  312,  12  L.  R.  A.  254.  23  Am.  St  Bep. 
863;  Level  T.  Farrls,  24  Mo.  App.  461;  Ault 
T.  Bradley.  191  Mo.  731,  00  S.  W.  775;  Bod- 
gers  V.  Meranda.  7  Ohio  St  192;  Irby  v. 
Qrabam,  46  Miss.  425 ;  Smith  t.  Mallory,  24 
Ala.  628 ;  Black's  Appeal,  44  Fa.  608. 

In  Hundley  t.  Farrls,  supra,  the  Supreme 
Court  say:  "Our  statutes  looking  to  the  das- 
siflcatlon  of  demands  against  the  estate  of  a 
decMsed  member  of  a  partnership  and  the 
distribution  of  his  estate  have  no  effect  what- 


ever on  sncb  priority.  They  wvn  not  In- 
tended to  have  any  sudi  effect  The  well* 
settled  equities  In  sudi  cases  are  not  to  be 
thwarted  or  overthrown  by  mere  methods  of 
procedure,  such  as  those  statutes  authorize. 
This  point  has  frequently  been  thus  ruled 
in  states  possessed  of  statutes  similar  to  our 
own." 

In  Lend  ▼.  Farrls,  supra,  this  court  say: 
'TFhls  right  (of  priority)  ia  not  to  be  control- 
led hy  the  provisions  of  the  statute  respect- 
Ing  the  classlflcatlon  of  danands  against  es- 
tates. To  give  It  such  ^ect  woidd  be  out- 
side of  tbe  reasonable  Intent  of  tile  LeglS' 
Iatnr&  fTb^  had  nothing  more  In  liew 
than  the  administration  of  a  single  fund 
among  its  own  peenllar  creditors.  The  first 
was  a  matter  eadly  subjected  to  a  aet  of 
shigle  rules;  hut  the  second  could  not  be 
toudied  by  a  hand  ao  violent  wlthont  throw- 
ing the  whole  Into  Inextricable  confusion  and 
destroying  all  justice  and  equitable  Ustribu- 
tion.'" 

To  the  same  effect  Is  the  decision  In  the 
later  case  of  Anlt  t.  Bradl^,  where  onr 
Supreme  Court  expressly  reafllnn  what  Is 
said  in  the  quotation  from  the  t^dnlim  in 
Hundley  t.  Farrls. 

The  only  authority  outside  of  this  state  to 
which  we  shall  make  special  refermce  Is 
the  decision  of  the  Supreme  Court  of  Ala* 
bama  In  Smith  v.  Mallory,  supra.  Speaking 
of  statutes  similar  to  ours,  the  court  say: 
"The  object  of  the  statute  was.  not  to  af- 
fect In  any  way  the  priority  of  right  which 
the  separate  creditor  had  against  the  estate 
of  the  deceased  copartner,  but  simply  to  al- 
low the  creditor  of  the  firm  to  assert  his 
claim  against  such  estate  In  a  coort  of  law, 
instead  of  a  court  of  chancery.  If  the  es- 
tate of  the  deceased  partoer  was  solvent, 
he  obtained  his  debt  by  a  more  simple  pro- 
cess; but,  it  insolvent,  the  creditors  who  had 
a  superior  claim  preserved  their  advantage." 

There  are  some  points  of  difference  be- 
tween the  facts  of , the  present  case  and  those 
of  the  cases  we  have  noted;  but  they  are 
without  effect  on  the  applicability  of  the 
rule  to  the  present  case.  These  anthoritira 
are  determinative  of  the  controlling  rule 
that  the  right  of  equitable  priority  Is  not 
affected  by  the  statutes  relating  to  the  al- 
lowance and  classification  of  demands  and 
of  the  resulting  rule  that  the  eqnitobte  prlr 
oritles  of  creditors  are  not  foreclosed  by  a 
judgment  of  allowance  and  dasslficatioa 
We  must  hold  that  the  Issue  raised  by  the 
general  creditors  of  the  partnership  In  their 
petition  was  not  res  adjndicata  and  was 
properly  raised  on  application  for  an  order 
of  distribution  which  order,  itself,  is  a  judg- 
ment from  which  -an  ai^>eal  may  be  prose- 
cuted.   Elstroth  T.  Tonng,  78  Mo.  App. 

[i]  "WhUe  a  firm  member  may  possibly  be 
a  creditor  of  his  firm,  he  can  only  be  wiiat 
we  may  style  a  secondary  creditor;  that  la, 
however  unequally  the  members  of  a  flcm 
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may  bare  ofmtrltnited  to  tbe  finn'a  assets, 
and  bowBTtor  much  the  firm  may  be  owing 
any  member  thereof  <m  acootmt  of  such  ex- 
cess contributions,  no  Arm  member  can  take 
anything  from  an  insolvent  firm's  estate  in 
process  of  Uqoidatloa  nntU  after  all  of  tbe 
general  firm's  debts  bare  been  aatlafled." 
Tbls  proposition,  quoted  from  the  brief  of 
anwllant,  is  folly  sustained  by  the  authori- 
ties. Lyons  T.  Hnrray,  96  Ho.  28,  8  S:  W. 
170,  6  Am.  St  Rep.  17;  Boss  t.  Carson,  S2 
Mo.  App.  148;  Funk  t.  Seehom,  99  Mo.  App. 
608,  74  S.  W.  446  ;  22  Am.  A  TDug.  Bncyc. 
Of  Law  (2d  Ed.)  195;  30  Cyc.  642. 

In  I^ons  V.  Murray,  supra,  tbe  Supreme 
Court  say:  "Tbe  plaintlfrs  Insist  tiiat,  where 
one  partner  voluntarily  pays  Aebta  of  tbe 
firm  with  bis  indlvldoal  means,  he  thereby 
becomes  a  creditor  of  the  firm  for  the 
amount  thus  paid,  and  is  entitled  to  be  sub* 
rogated  to  all  of  the  rights  of  tbe  creditors 
whose  debts  be  paid,  and  hence,  In  equity, 
the  $8,972  was  the  money  of  Murray.  But 
under  our  law  a  partnership  debt  Is  Joint 
and  several.  Murray  was  bound,  individu- 
ally, for  the  payment  of  these  partnership 
debts  held  by  Luce,  and  hla  individual  prop< 
erty  could  have  been  taken  oil  executions 
therefor,  and  this,  too,  though  tbe  partner- 
ship was  dissolved  and  in  liquidation  by 
reason  of  the  death  of  Van  Horn.  When 
Murray  paid  these  partnership  debts,  be  ^d 
not  stand  in  the  slioes  of  the  creditors.  He 
could  not,  with  these  debts ,  paid  by  him, 
come  in  competition  with  the  other  firm  cred- 
itors. He  had  tbe  right,  however,  to  bring 
these  payments  into  bis  acraunts,  and  after 
the  payment  of  tbe  other  partnmhtp  debts 
the  amounts  thua  paid  by  him  would  go  to 
bis  credit  in  a  settlement  as  between  the 
partners.  Neithw  he  nor  his  Individual 
creditors  could  demand  more  than  bis  pro- 
portionate share  of  the  residue  on  a  balance 
and  settlement  ct  the  accounts  as  betweoi 
the  partners." 

[II  In  paying  debts  for  which  he  was  sep- 
arately as  well  as  Jointly  IlaUe,  Perkins 
merely  did  what  bis  obligation  to  the  firm 
creditors  compelled  him  to  do.  Be  did  not 
purchase  their  demands  and  thereby  become 
subrogated  to  their  rights  and  remedies 
against  tbe  partnership,  but  he  paid  bis  own 
as  well  as  his  firm's  debts,  and  thereby  can- 
celed all  rights  of  such  creditors.  In  pay- 
ing out  of  his  own  pocket  debts  of  .the  part- 
nership, which,  as  betweei  him  and  bis  part- 
ners, should  have  been  paid  by  tbe  firm,  he 
acquired  a  valid  demand  against  his  part- 
ners whldi  should  be  paid  out  of  part- 
nership estate  for  distribution  among  the 
partners.  Such  estate  consists  cmly  of  what 
remains  after  tbe  partnership  creditors  are 
fully  satisfied.  To  allow  a  partner  creditor 
to  parUdpato  with  the  general  creditors  of 
an  Insolvent  partnwsh^  estate  would  be  at 
variance  wltii  the  fundamental  role  that  the 
obligation  of  the  members  of  a  partnership 


to  its  creditors  Is  jdnt  and  several  and  not 
merely  Joint. 

It  follows  from  what  has  been  said  that 
the  learned  trial  Judge  erred  In  holding  that 
respondent's  demand  was  entitled  to  pro- 
nto with  tbe  demands  of  the  petitioners. 

Accor^i^Iy,  tbe  Judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  en- 
ter judgment  In  accordance  with  tbe  views 
e^>re88ed. 

BROADDUS,  P.  J.,  concurs.  ELLISON, 
J.,  dissents. 


McNDI/rr  V.  ST.  LOUIS  A  S.  F.  R.  CO. 

(St  Louis  Court  of  Appeals.    Misaouri.  July 
2.  1912.) 

1.  RAiLAOAns  (I  818*)  — COLUsiON  — Neolx- 

QSNCB. 

The  failure  of  a  railroad  company  to  ring 
the  bell  while  the  en^ne  was  paesing  a  croes- 
iug,  as  required  by  Rev.  St  U09,  |  8140,  is 
immaterial,  where  a  person  struck  by  tbe  en- 
gine was  struck  before  it  passed  over  tbe 
street 

{Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1002,  1004,  lOdC;  Det  DiTl 
818.*] 

2.  NEauaiNca  (H  86,  136*)— Contbibutobt 
Negliqencb— Question  fob  Jubt. 

Where  the  person  injared  is  a  minor,  she 
is  not  to  be  held  nesligent  if  ebe  exercised  that 
degree  of  care  which  under  like  circamatanoes 
would  reasonably  be  expected  of  one  of  ber 
years  and  capacity,  and  whether  the  child  used 
such  care  in  a  particular  case  is  for  tbe  jnry. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Die.  ||  121-129,  277-868;  Dec  Dig.  H 
So,  1S6.*] 

8.  Railboaos  (S  848*)— AociDsifT  at  Cbobs- 

inO — NEGLIGEnCE.  • 

A  child  about  8^  ^ears  old  was  stmck 
by  an  engine  at  a  crossmg  over  which  people 
constantly  passed.  She  stood  about  25  feet 
from  the  track  when  she  started  running  di- 
agonally across  tbe  street.  When  she  started 
to  cross,  the  engine  was  80  or  40  feet  away. 
The  eogme,  running  at  from  4  to  6  miles  au 
hour,  stopped  16  feet  beyond  the  point  of 
striking  the  child.  The  evidence  did  not  show 
that  the  engine  could  have  been  stopped  in 
time  to  have  avoided  tbe  accident  if  the  crew 
had  seen  the  child  start  across.  BeJd  not  to 
authorize  a  recovery  on  the  ground  of  the 
failure  of  tbe  crew  to  look  ahead,  to  see  if 
movement  of  the  engine  endangered  persons 
on  the  croBsinff,  and  to  stop  or  alow  up  the 
engine  before  it  struck  the  child. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  IS  1188-1160;  Deo.  Dig.  |  34S.*1 

4.  Tbiai.  (I  139*)— BviDKHca— QuaanoN  tob 

JUBT. 

Juries  may  draw  conclusions  only  when 
founded  on  facts  in  evidence,  provided  the  evi- 
dence is  aubstantial,  and  a  mere  scintilla  is  not 
sufficient. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  H  882.  888.  888-841,  860;  Dec  Dig.  | 

5.  RAII.B0AD8     (f  888*)— NEGZJOXtrcnr— liASI 

Clbab  Chanob, 

Where  tbe  position  of  a  diild  about  8^ 
years  old.  when  seen  by  a  crew  operating  an  en- 
gine approaching  a  crossing,  was  not  such  as 
to  lead  them  to  suppose  that  toe  obild  was  in 


*Woe  otber  eases  see  same  topic  sad  seetlea  NUUBSR  U  Dee.  Dig.  4  Am.  Dig.  Key  No.  Series  a  R^'r  Indaxes 


Digitized  by 


Google 


974 


148  SOt]THWESTEBN  RBPOBTBB 


(Uo. 


Imminent  dai^er  of  fajary  from  tiie  en^ne, 
and  tber  bad  no  cbance  to  prorent  rannios 

over  the  child,  when  she  et&rted  to  cross  the 
track,  there  could  be  do  recovery  under  the 
last  clear  chance  role  for  the  death  of  the 
child  atrack  by  the  eoslne. 

[Bd.  Note.— For  other  caaei,  see  Bailroadi, 
Cent  Dis.  S<  1096-1099;  Dec.  Uig.  {  338*] 

Appeal  from  Circuit  Court,  St.  Louis  Coun- 
tji  John  W.  McElblnney.  Judge, 

Action  by  Sarah  McNulty  against  the  St 
Louis  ft  Snn  Frnnclsco  Railroad  Company. 
From  A  Judgment  for  defendant,  plalntlfF  ap- 
peals. AfBrraed. 

A.  R.  Taylor,  for  appellant  Jones,  Jones, 
Hocker  &  Davis,  Wm.  F.  Broadhead,  and  W. 
r.  Evans,  for  respondent 

REYNOLDS,  P.  J.  This  action  was  orig- 
inally brought  In  the  circuit  court  of  the  dty 
of  St  Louis,  by  the  father  and  mother,  un- 
der the  provisions  of  section  2864,  R.  8. 1899, 
to  recover  $5,000,  the  penalty  given  by  that 
section,  for  the  death  of  their  Infant  daugh- 
ter. The  case  was  takm  on  change  of  venue 
to  the  circuit  court  of  St  Louis  county.  The 
father  died  pending  the  action  and  It  has 
since  been  prosecuted  by  the  mother.  The 
accident  and  the  death  occurred  on  the  morn- 
ing of  the  16th  of  May.  1900. 

It  appears  that  this  was  the  second  trial 
of  this  case  in  the  circuit  court,  there  being 
a  verdict  for  defendant  on  the  former  trial, 
which  the  trial  court  set  aside  for  error  In 
Instructions  given  for  defendant  Defendant 
appealed  from  that  to  the  Supreme  Court 
where  the  action  of  the  trial  court  was  af- 
firmed and  the  cause  remanded.  See  Mc- 
Nulty v.  St  Louis  &  S.  P.  R.  Co.,  203  Mo. 
475,  101  S.  W.  1082. 

This  second  trial  was  before  the  court  and 
a  Jury  and  there  was  a  verdict  in  favor  of 
defendant  Judgment  followed  from  which 
plaintiff  appealed  to  the  Supreme  Court,  the 
amount  involved  at  that  time  exceeding  the 
Jurisdiction  of  this  court  Pending  the  sub- 
mlssloD  of  the  cause  to  the  Supreme  Court 
the  Jurisdictional  amount  of  this  court  was 
changed  from  $4,600  to  $7,500  under  Act  of 
the  General  Assembly,  June  12,  1909,  page 
397,  now  section  3937,  Revised  Statutes  1909, 
and  the  cause  was  transferred  by  the  Su- 
preme Court  to  this  court.  It  was  first  sub- 
mitted to  us  on  printed  briefs  and  argument 
by  respondent  and  taken  as  submitted  on 
briefs  by  appellant  Holding  that  the  trial 
court  had  erred  in  giving  the  ninth  instruc- 
tion, we  reversed  the  Judgment  and  remand- 
ed the  cause.  Counsel  for  defendant,  filing 
a  motion  for  rehearing  and  that  being  sus- 
tained, the  cause  has  again  been,  submitted 
orally  and  on  printed  briefs  and  arguments. 

At  the  instance  of  plaintiff  the  court  gave 
7  InstructionB  which  appear  to  be  all  that 
were  asked  by  plaintiff. 

At  the  request  of  defendant  the  court  gave 
5  instructions,  numbered  from  8  to  13.  The 
eiTDra  asdgned  are  to  those  numbered  9^  10 


and  11.  The  correctness  of  Instruction  Ko.  9 
Is  the  principal  point  of  controversy  on  this 
rehearing.  We  however  reproduce  the  3  In- 
structions on  which  error  is  assigned. 

The  ninth  lostrnctlon  told  the  Jury  that 
under  the  pleadings  and  evidence  plaintiff 
could  not  recover  on  die  charge  that  de- 
fendant's servants  failed  to  look  ahead  of  the 
engine  and  tender  to  see  if  the  movement  en- 
dangered persons  on  the  crosslnc  and  failed 
to  stop  or  slow  up  the  engine  and  tauter  be- 
fore it  struck  the  child. 

The  tenth  Instruction  told  the  Juit  that 
before  plaintiff  could  recover  in  this  action 
"she  must  establish  the  fact  that  defendant 
was  negligent  in  the  respect  or  respects 
stated  in  other  instructions,  by  the  propw 
or  greater  weight  of  the  testimony.** 

The  ■  eleventh  Instruction  told  the  Jury 
that  even  though  they  might  find  from  the 
greater  weight  of  the  evid^ce  that  the  bell 
of  the  engine  which  struck  the  child  was 
not  constantly  sounded  for  80  rods  before 
reaching  Theresa  avenue  crossing,  yet  If  they 
also  found  from  the  evidence  that  sadi  fail- 
ure to  ring  the  bell  was  not  a  direct  and 
immediate  cause  producing  or  contrlbntlox 
to  cause  the  injury  and  death  of  plaintiff's 
<dilld,  their  finding  shonld  be  fbr  defradant 
on  that  issue. 

Taking  up  theae  Instraettau  In  Inverse 
order  we  say: 

[1]  First:  The  criticism  of  the  eleveotb 
instruction  la  ,tbat  It  recognises  the  duty  of 
ringing  the  bell  80  rods  from  ttie  croKlng 
and  until  reaching  the  crossing  but  does  not 
require  the  ringing  of  the  bell  constantly  un- 
til the  engine  passed  the  crossing,  as  re> 
quired  by  statute,  now  aectton  8140,  B.  8. 
1009. 

In  Pope  V.  Wabash  Railroad  Oo.  (Sup.) 
146  S.  W.  700.  it  is  said :  "The  object  of  a 
signal  is  to  give  warning  and  If  those  on  the 
track  knew  of  the  train's  approach  without 
the  signal  In  time  to  escape  from  danger, 
then  failure  to  give  the  signal  is  of  no  legal 
importance^"  Several  cases  are  cited  In  sup- 
port of  this,  among  others  McManamee  v. 
Missouri  Pac  Ry.  Co.,  135  Mo.  440,  (oc  dt 
440.  87  S.  W.  119.  See  also  Illinois  Central 
R.  Co.  V.  Dupree.  138  Ky.  459,  loc.  dt  402, 
128  S.  W.  834,  34  L.  K.  A.  (N.  A.)  645.  Here 
the  failure  to  keep  the  bell  ringing  while 
crossing  the  street  was  wholly  imrrmtftf1«i, 
for  the  fhlld  was  struck  before  the  engine 
had  passed  over  the  street  Moreover,  one 
of  plaintiff's  own  instructions  covered  this, 
for  It  distinctly  told  the  Jury  that  to  aempt 
defendant,  It  must,  among  otber  things,  ap- 
pear from  the  evidence  "that  at  the  time 
said  ^glne  and  tender  ran  upon  said  erod- 
ing the  bell  on  said  engine  was  rang  80  rods 
from  said  crossing  and  kept  rlnstns  mtU 
such  engine  crossed  said  street" 

Second:  The  argument  in  support  of  the 
error  assigned  to  the  taith  instruction  is 
practically  the  same  as  to  the  elevoith  and 
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for  the  reasons  given  above  that  assignment 
Is  not  tenable. 

Third :  This  brings  us  to  consideration  of 
the  ninth  Instruction. 

It  Is  necessary  to  a  proper  consideration  of 
this  to  notice  the  testimony  more  fully  than 
we  did  In  the  former  opinion. 

On  the  morning  of  the  day  of  the  accldait 
the  dai^hter  of  appellant,  a  little  girl,  8 
years  and  7  months  old  at  the  time  of  the 
accident,  on  her  way  to  school,  had  to  cross 
defendant's  tracks  on  Theresa  avenue  in  the 
city  of  St.  Louis.  Her  mother,  the  plaintiff, 
testifying,  said  of  her:  "She  was  a  strong, 
healthy  cihlld  and  a  wise  one  too."  The 
family  had  lived  during  all  the  life  of  the 
lAUe  girl  within  a  block  of  and  to  the  south 
of  the  street  upon  which  the  railroad  tracks 
were  located.  "The  little  girl  crossed  these 
tracks  every  dv  going  to  scbooL  •  •  • 
She  had  gone  to  school  for  a  year  and  a  half 
and  the  trains  passing  pretty  much  all  the 
time.  Told  the  cbUd  to  be  careful.  She  was 
a  smart  child.  Let  her  go  alone;  never 
had  thought  of  the  railroad  Crossing  at  all." 
Theresa  avenue  runs  north  and  south,  the 
railroad  tracks  ttom  west  to  east,  crossing 
the  avenue  at  a  right  angle.  Besides  the 
tracks  of  the  defendant  railroad  which  there 
cross  the  avenne  are  the  tracks  of  the  Wa- 
bash, the  Uissonxi  ^dflc  and  perhaps  oth- 
ers. The  Wabash  tracks  appear  to  be  south 
of  those  of  the  defendant  and  closer  in  to- 
ward the  street  pavement  The  railroad 
companies  had  a  watchman  at  this  crossing. 

A  young  lady,  who  was  In  sight  of  the 
accident  but  north  of  the  tracks  and  on  the 
east  side  of  Theresa  avenue,  testified  that 
she  did  not  see  the  child  when  struck ;  saw 
her  under  the  tender;  tender  was  in  front 
of  engine;  flrst  saw  the  child  when  she  was 
In  the  middle  of  the  street;  saw  her  hat 
whirling  and  next  saw  her  lying  In  the  mid- 
dle of  the  road;  was  a  block  or  a  block  and 
a  lialf  or  two  blocks  away  when  she  saw 
the  hat  whirling.  A  lady  companion  of 
this  witness  testified  that  when  she  flrst  no- 
ticed the  child  she  saw  her  lying  In  the  road. 

A  teamster,  witness  for  plaintiff,  testified 
that  he  was  within  a  couple  ot  hundred  feet 
of  the  little  girl  when  she  was  killed;  saw 
the  engine  "come  and  shoot  right  by  and 
pidi  her  1^>  and  drag  her  right  along.'*  The 
child  was  carried  some  distance.  At  the 
time  the  engine  shot  across  the  street  and 
caoght  the  child,  the  watchman  was  waving 
bis  flag  "to  beat  the  band.  *  •  *  The 
engine  ran  about  150  feet  east  ot  Tbeeeu 
avenue  before  It  stopped." 

Another  witness  for  plaintiff  testified  that 
he  was  aboat  thirty  feet  behind  the  child, 
driving  his  team;  "did  not  see  the  child  hit, 
saw  her  right  after,  lying  In  the  middle  of 
the  street;  the  ei^Ine  ran  76  or  100  feet 
east  of  Theresa  avenne  before  it  stopped." 
The  engine  crossed  about  25  feet  ahead  of 
bis  team.  On  cross-examination  this  wit- 
ness said  he  flrst  saw  the  little  girl  south 


oi;  the  tracks;  she  was  going  north,  walking 
by  hers^f ;  she  walked  past  Urn.  *^he  wm 
going  a  pretty  good  gait;"  was  100  feet 
south  of  the  Frisco  tracks  when  she  passed 
his  wagon;  was  30  feet  ahead  of  him  when 
the  accident  happened. 

This  ms  practically  all  of  the  testimony 
of  plaintiff  and  she  rested,  whereupon  de- 
fendant asked  an  Instruction  in  the  nature 
of  a  demurrer  whl<A  being  refused,  defend- 
ant exeeptdA. 

Defoidant  thereupon  introduced  the  cross- 
ing watchman,  who  testified  that  he  saw 
the  little  girl  coming  along  the  street  toward 
the  crossing,  on  the  west  sidewalk.  There 
were  two  gentlemen  coming  along  with  her. 
He  raised  his  flag  and  shook  It  at  her  and 
said,  "Now  don't  try  to  cross,  dear."  She 
was  between  the  tracks  of  the  Frisco  in- 
bound and  those  of  the  Wabash  and  on  the 
west  side  of  Theresa  avenue.  When  he  spoke 
to  the  little  girl  she  smiled  and  stopped  and 
those  two  gentlemen  stopped  with  her,  who- 
ever they  were.  When  he  told  her  not  to 
cross,  she  stopped,  and  he  turned  his  head 
to  see  how  close  the  second  engine  was  fol- 
lowing the  first,  and  turned  hto  head  right 
back  again  to  the  crossing,  and  saw  the  lit- 
tle girl  rolling  along  the  tra(&  on  the  north 
side  of  the  engine  and  dropped  his  flag  and 
jumped  to  catch  her.  On  cross-examination 
this  watchman  said  that  when  be  spoke  to 
the  little  girl  she  was  south  of  the  tracks 
and  on  the  west  side  of  the  street.  She  was 
about  26  feet  from  the  Inbound  Frisco  track ; 
he,  witness,  was  on  the  north  track.  The 
Wabash  and  Frisco  tracks  are  about  30  or 
40  feet  apart,  the  Wabash  south  of  the  Fris- 
co. There  were  two  Frisco  engines  backing 
in  on  the  inbound  track — one  following  the 
other,  about  100  or  160  feet  apart  When  he 
spoke  to  the  little  girl  he  was  standing  in 
the  center  of  the  street  near  the  outbound 
track,  which  Is  the  north  track,  and  the  li^ 
tie  girl  was  26  or  SO  feet  sooth  of  the  In- 
bound track,  which  Is  the  south  track.  He 
was  standing  north  of  the  outbound  track. 
The  two  tracks  of  the  Frisco  are  about  8 
feet  apart  When  he  first  spoke  to  the  child 
the  first  engine  (No.  141)  was  about  60  fleet 
away;  it  was  the  tank  of  this  engine  that 
struck  her.  He  waved  his  flag  at  her  and 
told  her  not  to  try  to  cross,  and  she  stopped. 
He  did  nothing  else  but  stand  there.  Turned 
his  eyes  and  looked  how  dose  the  second  m- 
sAne  was  following  the  flrst  and  turned  his 
^es  to  the  crossing  and  saw  the  Uttle  girl 
rolling  along  the  track  on  the  north  rail. 
Asked  If  the  first  engine  and  tender  had  al- 
ready passed,  he  answered:  "It  went  past 
and  stopped  Just  about  an  engine  length  east 
of  where  the  girl  lay  when  we  picked  her 
up.  *  *  *  It  was  the  flrst  engine  (No. 
141)  backing  up  that  stmck  her."  After  the 
tank  passed  between  him  and  the  littte  girl 
be  could  not  see  anything  oi  her  until  he 
saw  her  on  the  tradL   She  was  stmdc  by 
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flie  tank.  He  Old  not  look  to  see  bow  she 
came  from  wbere  she  atonped  to  where  she 
was  stmift;  could  not  see.  AAed  what  was 
between  him  and  the  child,  be  answered, 
"Before  tbe  tendw  got  to  her  ttxe  was  stand- 
ing Btm."  Adced.  "How  did  she  Jump  26 
feet  In  flront  of  the  tank,"  he  answered:  "They 
•were  making  about  5  or  6  miles  an  hour. 
It  Is  very  eaqr  when  one  baa  got  10  or  15 
feet  of  a  start  to  nndotake  to  get  over." 
Asked  If  the  tmk  could  have  obscured  his 
vision  until  it  got  between  him  and  the  lit- 
tle girl,  he  said  "No."  The  child  was  about 
26  feet  away  and  was  standing  there  when 
the  tank  was  approacblDg.  Asked  if  the 
ChUd  had  come  from  the  place  where  she 
was  standing  and  got  in  front  of  that  tank, 
whether  he  could  not  aee  her,  he  answered: 
"She  didn't  come — ^£rom  all  the  information 
that  I  found,  she  couldn't  come  right  across. 
She  came  angling  across  the  way."  He  was 
in  the  middle  of  the  street  and  about  30  feet 
«ast  and  30  feet  north  of  the  Uttle  girl;  in 
the  middle  of  a  60-foot  street,  and  she  was 
on  the  west  side  of  the  street;  could  see  her 
until  the  tank  got  between  him  and  the  child 
and  after  the  tank  got  between  them  be  could 
not  see  the  little  girl.  Asked  if  from  the 
time  he  saw  the  child  standing  on  the  west 
sidewalk  and  south  of  the  track,  until  the 
eastern  part  of  the  tender  reached  the  side- 
walk and  from  the  time  it  got  12  or  15  feet 
east  of  there,  he  could  have  seen  the  child 
if  he  had  looked,  he  answered :  "No,  sir;  I 
couldn't  either.  Put  you  In  the  same  posi- 
tion and  you  wouldn't  see  her."  When  he 
waved  his  flag  at  the  little  girl,  she  smiled  ■ 
and  stopped;  gave  no  signal  at  all  to  the 
oncoming  engine,  either  that  the  track  was 
clear  or  otherwise. 

An  expressman  testified  that  he  saw  the 
little  s[r\  start  off  to  cross — "she  started  at 
a  swift  pace,  a  run  you  might  call  It." 
.  A  switchman  on  the  following  engine  tes- 
tified that  the  two  engines  were  about  200 
feet  apart;  saw  the  little  girl  run  on  the 
trade  to  get  past  the  engln&  The  first  he 
saw  of  her  she  was  running;  did  not  see 
her  before  she  started  to  mn.  On  cross-^- 
amlnatlott  he  said  be  could  not  say  how  far 
away  from  the  crossing  the  head  of  the  en- 
gine was  -when  the  child  started  to  cross; 
does  not  know  "whether  she  was  on  the  street 
or  in  the  yard  when  he  saw  her  run.  She 
was  running  to  get  around  the  engine."  He 
at  first  said  that  when  he  saw  the  little  girl 
start  to  run,  she  wag  100  or  125  feet  from 
the  track;  afterwards  he  put  the  distance  at 
"about  2B  feet"  ' 

The  locomotive  fireman  of  No.  146,  the 
following  engine,  riding  on  his  engine,  saw 
the  little  girl  before  she  was  struck,  stand- 
ing on  the  south  side  of  the  Inbound  main 
line  about  15  or  20  feet  from  the  track  on 
the  west  side  near  the  sidewalk.  The  watch- 
man beckoned  to  her  and  she  smiled  and  then 
started  to  cross;  docs  not  remember  whetber 


she  went  straight  acrow;  did  not  see  her 
Btmck ;  saw.  her  come  out  on  the  north  side 
of  the  engine;  saw  her  lying  on  Che  east 
side  of  the  street  by  the  side  of  the  north 
rail  of  tlis  track.  On  cross-examlnatiim  be 
testified  that  there  was  an  obstruction  which 
prevented  the  engineer  of  No.  141  from  see- 
ing the  child;  tlie  fireman  conid  see  her. 
Witness  "could  distinguish  the  smile  on  the 
little  child's  face  SCO  feet  away;  she  paused 
a  second  and  then  went  on."  Asked,  "Or 
did  she  pause  at  alir*  he  answered.  *^es, 
sir;  she  hesitated."  Question.  *'She  hesi- 
tated and  then  went  on?"  Answ^.  "Yes 
sir."  Witness  could  not  say  whether  she 
wait  straight  across  along  the  sidewalk  or 
went  the  other  way. 

The  general  yardmaster  of  defendant  was 
riding  on  No.  141  at  the  time  of  the  accl- 
dent;  saw  the  little  girl  standing  on  the 
south  side  of  the  tra<to;  she  was  standing 
still  when  he  first  observed  her;  conld  not 
see  the  watchman;  he  was  on  the  opposite 
side.  The  Uttle  girl  was  pfandlng  between 
tbe  Wabash  and  Frisco  tracks,  10  or  16  feet 
from  the  Frisco  tracks.  When  the  oigin* 
was  within  10  feet  of  tbe  sidewalk,  she 
started  to  run  diagonally  across  the  street 
and  tracks  and  passed  ont  of  his  view.  He 
hallooed  to  the  engineer  to  stop  and  he  im- 
mediately applied  the  brakes  and  witness 
immediately  went  to  the  other  aide,  got  down 
and  saw  the  child  lying  there  northwest  of 
the  tracks.  The  engine  was  10  or  16  feet 
past  the  child  and  was  moving  4  or  6  ndles 
an  hour.  On  cross-examination  this  witness 
repeated  that  the  engine  was  moving  not 
faster  than  4  or  5  miles  an  hour;  that  the 
little  girl  started  diagonally  across  the  track 
in  the  same  direction  the  engine  was  moving 
and  as  soon  as  he  saw  her  start  he  hallooed 
to  the  engineer  and  crossed  to  the  engineer's 
side  to  see  If  the  child  cleared;  saw  hw  dis- 
appear behind  the  end  of  the  tender  and 
thought  she  had  gotten  across.  The  east 
end  of  the  tender  was  about  one-third  the 
way  across  the  street  when  tbe  girl  Asap- 
peared  behind  the  tender;  about  15  or  20 
feet  from  the  sidewalk  or  building  line.  She 
was  running  probably  as  bard  as  she  could 
run.  At  the  time  she  started  the  east  end 
of  the  tender  was  10  or  15  feet  west  of  the 
sidewalk  from  where  she  started. 

The  locomotive  engineer  of  o^lne  141  te»- 
tlfled  that  the  engine  was  backing  down 
from  the  Chouteau  avenue  yards  and  he 
was  on  tbe  north  side  of  the  oigine,  the  bell 
was  ringing  constantly  and  he  had  whistled 
for  the  crossing;  saw  the  watchman  on  the 
crossing  wavmg  his  flag.  The  engine  was 
going  5  or  6  miles  an  hour;  did  not  see  the 
Uttle  girl  before  the  acddoit.  When  he 
first  saw  her  she  was  <m  the  north  side  of 
the  track ;  stopped  tbe  engine  after  passing 
Theresa  avenue.  The  first  intlmathm  be 
bad  that  anything  had  happened  was  that 
some  one  hallooed  Just  as  the  engine  passed 
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cvex  tbe  croBsInc:  tben  ha  brongbt  bis  en- 
sine  to  ■  BtandafllL 

Tbe  flreman  of  the  engine  tliat  atrm^  the 
child  tesOfled  tbst  he  was  on  the  south  side 
of  tb»  engine  ae  It  backed  down;  aaw  the 
lUtle  girl  standing  on  tbe  soutb  dde  of  the 
main  line  of  the  Inbound  trat^  about  10 
or  IB  feet  from  tbe  trade  Witness  was 
lookbig  toward  tbe  eftst.  The  child  was 
standing  still  whoi  he  first  saw  her.  After 
be  first  saw  ber  be  shot  ott  tbe  Injector  and 
tile  water  and  tbai  got  a  glimpse  of  tbe 
child  going  back  of  the  tank.  He  bad  to 
look  after  the  water  of  bis  engine.  It  was 
not  Tery  long  from  the  time  be  first  saw  the 
child  ontll  1^  saw  ber  again ;  when  be  flrat 
saw  ber  she  was  not  close  enough  to  be 
struck  by  a  passing  train;  was  10  or  15 
feet  from  the  tradk.  The  next  time  he  saw 
her  she  was  dlsaiq;>ear!ng  behind  the  tank. 
On  cnes-ezamlnatton  he  testified  that  when 
be  first  saw  tbe  little  girl  she  was  standing 
south  of  the  Frisco  tracks;  does  not  know 
whether  she  was  south  of  the  Wabash  tracks 
or  not,  but  she  was  10  or  IS  feet  soutb  of 
tlie  Frisco  tracks;  could  not  say  how  long 
she  stood  there;  had  not  moved  while  he 
looked  at  her;  bad  not  seen  Uie  watchman 
flag  him ;  did  not  pay  any  attenthm  to  any 
one  else  standing  tfae^  and  could  not  say  in 
what  part  of  tbe  street  tbe  child  was  when 
he  first  caught  a  glimpse  ot  her.  She  was 
on  the  west  walk  or  west  side  of  tiie  street 
and  when  be  caught  a  gllmpee  of  her  going 
behind  the  toider  he  could  not  say  bow  far 
jut  in  tile  street  she  was. 

Another  witness  in  the  serrloe  of  the  Ter- 
minal Railway  at  the  time  of  the  trial  testi- 
fied that  <m  the  day  of  the  accident  he  was 
in  the  wall  paper  business  and  was  going 
north  on  Theresa  avenue  when  tbe  child 
was  killed;  was  on  tbe  east  side  of  Tberesa 
avenue  and  saw  the  llHle  girl.  She  was 
soutb  of  tbe  WabaSh  tracks.  In  front  of  him 
and  on  tbe  west  side  of  tbe  street;  saw  the 
watchman  come  out  of  his  shanty  and  mo- 
tion with  his  flag  and  heard  him  say  some- 
thing to  the  girl  and  she  stopped ;  *UibB  stop- 
ped tor  Just  a  couple  of  aecaoQB  and  then 
■he  started  to  run  dlagcmally  from  the  west 
side  of  tbe  street  to  the  east  side  and  sup- 
posed she  stubbed  ber  toe  and  fell."  Tbe 
CTglne  was  80  or  40  feet  west  of  the  crosa- 
ing  vboi  the  child  started  to  run  across 
tben.  She  ran  "behind  Cbe  tender,"  said 
the  witness  (enrldently  meaning  in  front  of 
the  backing  tender),  and  was  stimck  by  the 
north  Bide  of  the  tender  and  fell  on  tbe 
north  rail  of  the  inbound  track.  On  cross- 
oamlnatUni  this  witness  testified  that  the 
Uttle  glri  paused  a  very  short  time;  ShS 
was  thai  <m  the  west  side  of  TbetM  ave- 
nna  When  she  paused  she  was  right  at  the 
Wabash  traeks,-wbieh  are  18  or  20  feet  ftom 
the  Filsoco  traclEB.  "She  started  and  bad  a 
PFetty  good  move  on  ber;  at  that  time  the 
caaglne  was  80  or  40  feet  west  ta  the  cross- 
btg.  The  glii  ran  around  the  tank  oC  the 
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oiglne,  near  the  middle  of  the  street"  It 
seemed  to  witnoss  that  she  fell.  Tbe  engine 
must  have  been  6  or  8  feet  fnnn  ha  when 
she  fell. 

This  Is  practically  the  evidence  In  the 
casa  In  stating  that  part  of  it  which  bean 
upon  this  ninth  Instruction,  we  have  not  con- 
fined ourselves  to  the  abstract  pr^red  by 
counsel,  but  wboe  we  were  In  some  doubt 
as  to  whether  that  abstract  gave  tbe  context 
of  certain  parts  at  tbe  testimony  with  suffi- 
cient accuracy  to  enable  us  to  determine  ex- 
acOy  what  tbe  testimony  was,  we  have  not 
hesitated  to  resort  to  the  comidete  transcript 
which  was  brought  up  and  is  before  us.  We 
have  not  set  out  all  the  testimony  rating 
to  the  sounding  ot  the  whistle  and  ringing 
of  tbe  bell.  It  may  be  said  aa  to  the  latter 
that  tbe  affirmative  testimony  tends  to  ehow 
that  tbe  bell  was  sounded  from  tbe  time  tbe 
engine  left  Qrsnd  avenue,  which  Is  several 
blocks  west  of  Theresa,  and  thence  onward 
east  to  the  place  of  the  acddcnt  The  only 
evidence  that  might  be  said  to  cballei^  this 
is  the  negative  evidence  of  two  or  more  wit- 
nesses, that  they  did  not  hear  either  a  bell 
or  a  whistle.  That  matter,  bowevor,  was 
properly  submitted  to  the  Jury,  as  we  have 
before  stated,  and  the  finding  of  tbe  Jury  is 
conduslve  on  it.  Nor  have  we  set  out  tbe 
evidence  as  to  the  diaracter  of  this  particu- 
lar crossing.  It  Is  sufficient  to  say  of  It  that 
it  appears  to  have  been  one  over  which  peo- 
ple and  teams  were  constantiy  passing  at  all 
hours  of  the  day  and  it  appears  to  have 
been  In  the  virinlty  of  and  on  the  way  to 
the  public  school  which  the  Uttle  girl  attend- 
ed and  was  used  by  teachers  and  pupils  of 
that  school  wheal  going  to  and  retnming 
from  it 

While  the  answer  In  this  ease.  aft»  a  gen- 
eral denial,  pleads  the  contributory  negli- 
gence of  the  llttie  girl,  the  case  was  not  suIh 
mltted  to  the  Jury  on  that  Issue  In  like  man- 
ner as  where  the  injured  party  is  an  adult 
On  the  contrary,  the  Instructions  asked  by 
and  given  at  the  instance  of  plaintiff,  dis- 
tinctly take  notice  of  tbe  fact  that  the  in- 
jured party  was  a  men  child,  ber  mother 
testifying  that  at  the  time  of  the  acctdat  abs 
was  8  years  and  7  months  of  ag& 

[2]  By  the  first  instruction  givoi  at  tbe  in- 
stance of  plaintiff,  the  court  told  the  Jury 
that  if  they  found  from  the  evidence  that 
Mary  McNulty  "at  tbe  time  of  her  deatii  ex- 
ercised ordinary  care  according  to  her  age^ 
discretion  and  experleoce,  and  such  as  a 
child  of  hw  age,  discretion  and  expoieaiee 
would  exercise  under  the  same  or  similar  dr- 
cnmstances*  to  watch  out  tor  cam  or  o^ilnes 
at  such  crossing  and  to  avoid  Injury  there- 
from, tben  plaintiff  is  enUtied  to  recovw  fS,- 
000,"  tbe  Instruction,  In  the  part  preoe^Ui^ 
this,  stating  the  othor  facts  necesi^ry  to  a 
recovery.  This  same  direction  is  In  tbe  aee- 
ond  instruction  givoi  at  tbe  regnest  of  jAaJn- 
tlff,  Its  condudlng  sentence  being  that  If  the 
Jury  found  from  the  evidmoe  lOalntUrs 
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cbild  was  exerdsiiig  ordinary  care  at  the 
time  of  ber  injury  as  defined  In  the  other  In- 
strnctloiui,'*  plaintiff  was  entitled  to  recover. 

The  third  Instruction  given  at  the  instance 
of  plaintiff  placed  the  case  before  the  Jnry  in 
this  language:  "The  conrt  Instructs  the  Jury 
that  the  burden  of  proving  that  the  deceased, 
Mary  McNnlty,  did  not  exercise  ordinary 
care  according  to  her  age,  discretion  and  ex- 
perience, and  such  care  as  a  child  of  her  age, 
discretion  and  experience  would  exercise  un- 
der the  same  or  similar  circumstances  is  np- 
on  the  defendant  in  this  case." 

The  sixth  instruction  told  the  jury  that  if 
they  fbnnd  from  the  evidence  that  the  child 
"exercised  ordinary  care  according  to  her 
age,  discretion  and  experience  at  the  time  of 
her  injury  to  avoid  danger,  and  such  care  as 
could  be  expected  from  a  child  of  ber  age, 
discretion  and  experience  nnder  the  same  or 
similar  circumatancee,  th^  she  was  not 
guilty  of  contributory  negligence,  and  this  ac- 
tion cannot  be  defeated  on  that  issue."  No 
instructions  given  at  the  instance  of  defend- 
ant coptroverted  these  propositions.  In  fact 
instruction  numbered  IS,  given  at  the  in- 
stance of  defendant,  told  the  jury  that  If 
plaintiff's  deceased  child  "was  of  sufficient 
age  and  discretion  to  appreciate  the  danger 
from  being  struck  by  a  moving  engine  and 
train,  and  the  danger  from  crossings  on 
which  engines  and  trains  were  being  con- 
stantly moved,  then  it  became  and  was  the 
du^  of  plaintiff's  said  child  to  exercise  or- 
llnary  care  according  to  her  age,  discretion 
^nd  exi>erlence  in  avoiding  danger  therefrom. 
And  if  you  find  that  the  death  of  said  child 
was  the  direct  result  of  a  failure  of  said  child 
to  exercise  such  care,  plaintiff  cannot  recover 
even  though  yon  should  also  find  that  defend- 
ant was  also  n^ligent  in  not  ringing  Its  bell 
or  in  otherwise  giving  warning."  No  error  is 
assigned  to  this  instmctton  by  counsel  for  ai>- 
pellant.  It  will  therefore  be  sem  that  the 
learned  trial  court  submitted  the  question  of 
the  responsibility  of  this  child  in  exact  com- 
pliance with  the  rule  announced  by  our  Su- 
preme Court  in  Holmes  v.  Missouri  Pac.  R. 
Co..  190  Mo.  98,  88  S.  W.  623.  There  it  is 
held  that  when  the  person  injured  is  a  child, 
that  child  Is  not  to  be  held  negligent  If  it 
exerdsed  that  degree  of  caie  which  under 
like  drcumstances  would  reasonably  be  ex- 
pected of  one  of  its  years  and  capacity ;  and 
whether  the  child  used  such  care  in  a  par- 
ticular case,  Is  a  qnesUon  fbr  the  jury.  In 
the  Holmes  Case  the  child  was  8  years  old 
at  the  time  it  was  killed  by  bding  mn  over 
a  locomotiTe  co^e  of  the  defendant  com- 
pany. 

In  SpUIane  v.  Missouri  Pac:  1^.  Co.,  18S 
Mo.  414,  loc  dt  426,  87  8.  W.  198,  201  (08 
Am.  St  Bep.  080),  the  plaintiff  to  whose  use 
the  action  was  brought  was  a  buiy  nine  years 
and  abont  four  months  old.  Judge  Gantt, 
speaking  for  our  Supreme  Oonrt  In  that  case, 
said:  -  "Wboi  the  Cacts  ^Uselose  that  an  In- 


fant is  old  enough  to  know  the  danger  of 
going  upon  railroad  tracks ;  that  he  Is  Intelli- 
gent and  la  conversant  with  the  management 
of  trains  thereon,  we  know  of  no  principle  ol 
law  which  would  absolve  him  from  the  duty 
of  looking  and  listening  for  trains  and  from 
avoiding  danger  by  getting  off  of  the  tracks. 
In  this  connection  the  analogies  of  the  law 
respecting  the  doctrine  of  doll  capax  seem 
pertinent  and  may  be  Invoked  by  way  of  il- 
lustration. *  *  •  Doubtless  a  boy  of  this 
age  living  as  plaintiff  did  for  years  in  the 
Immediate  vicinity  of  this  crossing  knew  the 
danger  that  he  would  incur  In  crossing  the 
tracks  better  than  thousands  of  adults  who 
rarely  have  occasion  to  cross  railroad  tracks 
and  yet  are  conclusively  presumed  n^lig«it 
If  they  attempt  to  cross  them  without  looking 
or  listening." 

In  Bldenour  v.  Kansas  City  Cable  Bj.  Co., 
102  Mo.  270,  IB  8.  W.  880,  14  a  W.  760.  a 
case  In  which  the  plaintiff  was  a  boy  ten 
years  old  at  the  time  of  the  injury,  Judge 
Barclay  speaking  for  alt  of  the  court  except 
Judge  Sherwood,  who  dissented  on  another 
ground,  however,  said  (102  Mo.,  loa  dL  2S6, 
287,  14  S.  W.  762)  that  whUe  the  taw  makes 
due  allowance  for  the  thoughtlessness  and  in- 
discretion of  youth.  It  does  not  hold  him 
necessarily  irresponsible.  "A  child  most  be 
very  much  younger  than  plaintiff  to  warrant 
the  court  In  declaring,  as  a  conclusion  of 
law,  that  he  Is  Incapable  of  negligence.  To 
the  extent  that  a  child  has  knowledge  and 
understanding  of  a  danger  or  where  it  is  of 
such  nature  as  to  be  obvious  evai  to  one  of 
his  years  he  is  under  a  legal  duty  to  avoid  it 
*  •  •  The  standard  of  his  (plaintiff's) 
duty  was  such  reasonable  care  and  diligence 
as  ctiaracterlaed  the  average  boy  of  his  age. 
He  would  be  legally  responsible  for  a  fallore 
to  exercise  such  car&"  This  case  Is  dted 
approvingly  In  both  the  SplUane  and  Bolnws 
Cases. 

Tike  authorities  on  the  responsibility  of  a 
minor  are  so  fully  collated  and  the  doctrine 
so  thoxoogbly  discussed  br  Judge  Nortonl, 
speaking  tor  this  court.  In  Herdt  t.  Koenlg, 
137  Mo.  App.  089,  110  8.  W.  06,  that  It  la 
unnecessary  1!or  as  to  go  Into  than  tane.  In 
the  Herdt  Case  the  i^lntlff  was  a  -boy  ten 
and  a  half  years  at  age.  Onr  oonrt  hcM  tbat 
a  boy  of  faia  age^  knowing  the  dai^en  Ind- 
doat  to  playing  aronnd  the  place  wbm  the 
accident  occurred  and  knowing  its  unsafe 
condition,  who  had  been  repeatedly  warned 
against  playing  around  the  premlaeB,  and 
who  In  ^regard  ot  these  wamtaw  wan  In- 
jured, was  guilty  of  contributory  wfHeenee 
as  a  matter  of  law  and  could  not  recover  tea 
the  injury  so  sustained.  Whether  tbe  nle 
announced  In  the  Holmes  Case  or  tikat  an- 
nounced In  the  SpUlane  Case  In  to  be  fol- 
lowed here  In  considering  the  age  of  this 
child.  Is  not  necessary  for  detemdnatlMi,  for, 
as  we  have  before  stated,  the  Ifluned  trial 
court  very  fully  and  by  assmt  ct  ootmad  la 
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the  case  annoimced  the  law  tea  thla  case  to 
be  tbat  In  determining  tbe  act  of  the  child 
the  Jury  conid  take  Into  consideration  her 
agOh  and  the  trial  conxt,  as  held  proper  in  the 
Holmes  Case,  sntunltted  that  qnestlon  as  a 
qnesUon  of  ^ct  to  the  determlnaUon  of  the 
Jury.  Most  certainly  appellant  has  no  grouBd 
of  complaint  on  these  Instmctloos. 

[I]  The  case  then  resolves  Its^,  under  the 
ninth  Instmctlon,  as  one  turning  upon  the 
acts  of  the  employes  of  the  defendant. 

The  case  nearest  In  line  coTerlng  this 
phase  of  It  that  has  been  called  to  our  at- 
tention Is  that  of  lUlnols  Cent  By.  Oo.  t. 
Ihipree,  158  Ey.  459.  468,  128  S.  W.  834, 
33S  (34  L.  R.  A.  [N.  S.]  645),  heretofore  re- 
ferred to  by  us  on  another  proposition.  In 
that  case  the  facts  save  as  to  the  age  of 
the  chUd  are  very  much  In  line  with  the 
facts  in  the  case  at  bar.  In  the  Dupree 
Case  the  child  who  was  Injured  in  conse- 
qnence  of  being  run  ovra  by  a  freight  train 
of  the  railroad  company  was  fire  years  of 
age  at  the  time  of  the  accident  While  at- 
tempting to  cross  the  railroacl  tracks  at  a 
public  crossing  she  was  run  over  by  a  freight 
train  and  her  feet  so  crushed  that  amputa- 
tion became  necessary.  It  is  stated  In  the 
opinion  that  there  was  evidence  tending  to 
show  that  the  train  was  running  very  fast 
and  the  court  stated  that  it  might  l>e  admit- 
ted that  If  the  child  had  been  standbig  on 
the  track  or  had  gone  upon  the  track  when 
the  train  was  some  distance  away,  the 
speed  of  the  train  might  have  played  some 
part  In  the  accident  The  court,  after  call- 
ing attention  to  this,  saya:  "According  to 
all  the  proof,  however,  the  child  darted 
across  the  track  immediately  in  front  of  the 
engine.  Tbose  in  charge  of  the  engine  could 
not  have  anticipated  that  the  child,  who 
was  In  a  place  of  safety,  would  suddenly 
take  a  notion  to  run  across  the  track  Im- 
mediately in  front  of  the  engine.  Th^  had 
a.  right  to  assume  that  she  would  remain 
in  a  place  of  safety  until  It  became  reason- 
ably apparent  that  she  intended  to  cross  the 
track.  When  she  did  start  across  the  track, 
everything  was  done  that  could  have  been 
done  to  avoid  the  injury.  As  she  ran  rap- 
idly and  Immediately  in  front  of  the  en- 
gine, it  Is  Immaterial  whether  the  speed 
of  the  train  was  five,  ten  or  fifteen  miles 
an  hour,  for  no  power  on  earth  oonld  liave 
stopped  the  train  In  Ume  to  avoid  the  In- 
Jury.  That  being  the  case,  the  appellee  (the 
plalntUf)  failed  to  show  that  the  negligence 
of  appellant  was  the  proximate  cause  of 
the  Injury  complained  of.  On  the  contrary, 
all  the  evidence  goes  to  show  that  appellee's 
injuries  were  the  result  of  an  unfortunate 
accident,  for  which  appellant  was  In  no  wise 
responsible.'*  That  corresponds  to  the  facts 
in  this  esse  so  completely  and  Is  so  entire- 
ly In  harmony  with  the  general  doctrine  of 
our  own  states  that  we  acc^t  It  as  a  cor- 
rect itatement  of  the  law  as  awUcable  to 


the  ftcts  In  this  case  and  In  Jnstlflcation 
of  the  actlou  of  the  learned  trial  court  In 
giving  thla  ninth  btstraCtlon. 

[4]  With  very  great  eamestnesa  tb*  learn- 
ed and  eiqperlenced  counsel  for  appelant  in- 
sists that  If  a  proper  lookont  had  been 
those  In  diarge  of  the  locomottve  engine 
whlA  was  hading  down  tm  thla  track  could 
have  seen  the  ebUA  start  to  croas  the  trad; 
that  they  did  see  her  or  could  have  seen 
her  as  she  started  to  croas;  that  the  engine 
was  moving  at  such  a  low  nte  of  speed, 
from  4  to  6  miles  an  honr,  that  they  conld 
have  stopped  before  the  child  covered  the 
15  or  26  feet  betwem  where  she  Is  proved 
to  have  been  standing  and  the  i^ace  at  whldt 
she  was  struck.  A  very  ingenious  mathe- 
matical demonstraUon  <a  the  relative  speed 
of  the  locomotive  and  of  the  child  and  of 
the  F^tive  distance  to  be  covered  is  at- 
tempted In  support  of  this  theory.  The 
trouble  with  this  theory  and  attempted  dem- 
onstration is  that  they  are  not  sustained  by 
the  evidence  In  the  case.  It  is  true  that 
there  Is  a  dispute  as  to  whether  the  child 
was  standing  25  feet  from  the  trat^  at  the 
time  she  started  across  or  10  or  15  feet 
Even  assuming  that  it  was  26  feet  the  evi- 
dence does  not  show  that,  had  those  on  the 
engine  seen  her  start  from  that  point  the 
engine  going  at  the  speed  It  was,  could  have 
stopped  it  In  time  to  avoid  hitting  her. 
There  is  evidence  of  one  or  more  witnesses 
that  when  the  engine  was  stopped  It  was 
about  16  feet  b^ond  where  the  child  was 
struck.  Other  witnesses  placed  It  further, 
but  giving  plaintiff  the  benefit  of  assum- 
ing that  the  engine  stopped  16  feet  from 
where  the  child  lay,  and  that  when  the 
child  started  to  cross  the  rear  of  the  tender 
or  water  tank  of  the  engine  was  as  much  as 
30  or  40  feet  from  the  place  where  she  at- 
tempted to  cross,  It  is  to  be  remembered  that 
the  engine  and  Its  preceding  tender  or  wa- 
ter tank  went  not  only  this  30  or  40  feet 
and  15  feet  beyond  where  the  child  was 
struck  but  also  the  length  of  the  tender  and 
engine  beyond  that  for  the  rear  of  the  en- 
gine, according  to  the  testimony,  was  that 
part  which  was  16  feet  beyond  where  the 
body  of  the  child  lay.  It  is  true  that  when 
the  watchman  called  to  her  he  says  the  en- 
gine was  then  50  feet  from  her,  but  there 
Is  positive  testimony  giv^  by  those  who 
saw  her  start  across  that  the  engine  was 
then  30  or  40  feet  away.  Evm  assuming 
that  the  speed  of  the  engine  was  only  4 
miles  an  hour,  as  one  witness  says,  although 
the  trainmen  give  It  at  from  6  to  6  miles  an 
hour,  we  cannot  agree  with  learned  coun- 
sel for  appellant  that  this  demonstrates  be- 
yond question  that  if  the  men  In  charge  of 
the  locomotive  had  seen,  or  by  proper  out- 
look conld  have  seen  the  child  start  then 
the  engine  and  tender  could  have  been 
stopped  btfore.the  child  was  hit  Nor  can 
we  overlodc  the  ta.ct  that  this  attempted 
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demonstratlen  by  counsel  rests  entirely  on 
tbeory.  Then  Is  no  evidence  In  ttie  case 
that  tbls  engine  and  tender  cQold  bare  tieen 
stopped  In  time  to  lure  aroided  bitdns  tbe 
dilld,  even  If  tbe  crev  bad  sem  her  start 
to  cross.  No  vltueas,  competent  from  m- 
polaioe  and  obserratton,  testified  to  this 
as  a  fact;  erai  assuming  that  the  Jurors 
were  famUlar  vlth  the  laws  of  mecbanlcs,  of 
kinetics,  thoe  are  not  snfflclmt  facts  In  eiri- 
dence  from  which  they  could  have  solved 
this  mechflailiAl  problem.  Conrts  and  Juries 
are  at  liberty  to  draw  conclusions  only  when 
founded  on  facts  In  erldence.  Tbe  evidence,' 
too,  must  be  substantial— for  as  btid  by  our 
Supreme  Court  in  Dntdier  t.  Wabash  B.  R. 
Oo.  (Sup.)  145  S.  W.  63,  a  mere  sdntlllft  Is 
not  sufficient — and  we  And  no  evld^ce  In 
this  ease  warranting  the  Jury  In  flndinc  nc^ 
llgoioe  upon  the  part  at  the  dOGendant^  cm- 
ployte. 

It  must  be  rttoembeied  that  this  was  not 
an  affair  of  even  a  momoit;  It  all  bappraed 
In  seconds.  Tbe  only  witness  who  appears 
to  have  actually  seen  the  occurrence,  testi- 
fied that  when  tbe  child  started  to  cross  she 
started  on  a  run  when  tbe  tender  of  the  en- 
gine was  wltbjn  15  or  20  feet  of  ber.  Tbe 
watchman  did  not  see  her  start  across,  for 
.until  the  tender  of  the  engine  came  between 
him  and  tbe  child,  she  was  standing  still. 
Wben  she  started  sbe  ran  diagonally  across 
the  street  Immediately  In  front  of  tbe  on- 
oomlng  danger.  Before  sbe  crossed  the 
track  or  had  cleared  tbe  north  rail  ber  bat 
fiew  off  and  she  stumbled  and  fell,  falling 
between  tbe  rails  or  near  the  north  rail,  ex- 
actly where  Is  not  very  clear,  and  was  stru<A 
and  killed.  There  is  no  evidence  whatever 
in  tbe  case  on  which  to  found  a  conclusion 
that  any  care  on  tbe  part  of  those  In  charge 
of  tbe  engine  could  have  prevented  tbe  ca- 
tastrophe. We  are  not  prepared  to  hold 
that  when  a  train  crew  approaching  a  cross- 
ing sees  a  child  standing  alongside  of  the 
rails  but  beyond  danger,  they  are  to  assume 
that  she  may  attempt  to  pass  ahead  of  tbcsn 
and  must  stop. 

We  bold,  therefor^  that  the  ninth  Instruc- 
tion was  properly  given. 

[6]  Neither  the  humanitarian  nor  the  last 
clear  chance  rule  are  involved  or  were  In- 
voked here.  If  we  were  to  apply  either  to 
the  facts,  we  do  not  think  that  this  defend- 
ant, even  considering  the  age  of  the  child, 
could  be  held  to  have  violated  tbem.  Baeck- 
er  V.  Missouri  Pacific  By.  Co.  (Sup.)  144  S. 
W.  803.  Tbe  position  of  tbe  child  wben  she 
was  seen  by  those  operating  this  locomotive 
was  not  such  as  to  lead  tbem  to  suppose 
that  she  was  In  imminent  danger  of  injury 
from  the  oncoming  machine,  nor  had  they 
any  chance — any  opportunity  to  save  bev. 

The  result  la  that  tbe  verdict  of  the  Jury 
and  the  Judgment  of  the  circuit  court  there- 
tm  should  be  affirmed,  and  our  former  Judg- 


ment of  reversal  »nd  nmander  set  asUa 
is  10  ordered. 
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GODWIN  V.  NATIONAL  COUNCIL 
KNIGHTS  AND  LADIES  OF 
SECURITY. 
(Kansas  City  Court  of  Appeals.  Missouri. 
June  17.  1912.) 

1.  iNSURAffCE  ({  760*)— Fbaiebnai,  IirsuuscE 
— Bt- Laws— VAunnr. 

A  provision  In  the  by-laws  of  a  fratemsl 
beneficiary  association  that  tbe  receipt  and 
tention  of  delinquent  dues  and  assessments  is 
case  a  snspendea  member  is  not  in  good  bealtb 
shall  not  reidstate  the  member  is  invalid. 

fBd.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  {  1823;  Dee.  Dig.>7Q0.«l 

2.  IirsuBAHcn  (|  TO!*)  —  Fiatesha^  Ihscs- 

ANCB— PATMENT  op  DUES— WAIVM  OT  FOS- 
FEITUBE  FOa  NOHFATUBNT. 

A  fraternal  beneficiary  association  may 
waive  a  forfeiture  for  failure  to  pay  does  and 
assessments  at  maturity  by  a  course  of  dealing 
with  a  member,  though  the  certificate  proTides 
that  no  waiver  shall  be  valid  unless  in  writinc 
signed  by  an  officer  of  tbe  assoctatioii,  and  where 
from  25  to  85  per  cent,  of  tbe  members  of  an 
association  were  delinquent  In  the  payment  of 
their  dues,  and  tbe  dues  of  a  delinquent  member 
had  been  received  and  retained,  the  associatka 
waived  tbe  forfeiture  of  the  certificate  for  non- 
payment at  maturity. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SI  1007-1916 ;  Dec  Dig.  f  756.*1 

3.  Insurance  ({  7Ki*)  —  FKAnEaHAi.  Insua- 
ANCB— Patuent  or  DDES— Waives  or  Fob- 
FEinrsB  toa  Nohpatheht. 

Where  a  fraternal  bencfidary  asaociatioii. 
operating  on  the  lodge  plan,  knew  that  a  local 
lodge  or  its  finandaf  agent  received  delinquenl 
payments  of  dues  and  assessments  from  its  mem- 
bers, the  financial  annt  when  recelTing  delin- 
quent payments  acted  within  tbe  stepe  ot  bis 
authority  as  agent  of  tbe  association,  though 
its  by-laws  designated  him  as  agent  of  the  mem^ 
bers  paying  tbe  dues  and  assessments. 

[Bid.  Mote.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1807-1816;  Dec  Dig.  i  756.*J 

4.  iHaUKAITOB  (i  686*)  —  Fbatbbrai.  IirsuB- 

AncB— Aoehot. 

The  rule  that  the  law  determines  whose 
agent  one  is  from  the  source  of  his  appointment 
and  the  nature  of  the  duties  he  is  appointed  to 
perform  applies  to  a  fraternal  beneficiary  as- 
sociation, and  a  financial  agent  of  a  local  lodge 
of  such  association  is  agent  of  the  association 
when  acting  for  it  tbougb  the  by-laws  of  tbe  as- 
sociation declare  that  ne  is  an  agant  of  tbe 
members. 

[Ed.  Note.— For  other  cases,  see  Insotance. 

Cent  Dig.  S  1836;  Dec  Dig.  1  685.*] 

5.  INBDBANCE  <|  755*)  —  FBATBBItAI,  InSDB- 
ANCE  —  FORFEmnUC  JOB  NONPATUENT  Or 

Dues— Waiveb. 

Where  a  fraternal  beneficiary  asaodatioa 
received  a  member's  dues  one  day  uter  matnrttr 
and  retained  such  payment  without  protest  untO 
the  death  of  the  member,  it  waived  f<»feiture 
for  nonpayment  at  maturity. 

LEd.  Note. — For  other  cases,  see  Insnraac^ 
Cent  Dig.  H  1807-1816;  Dec.  Dig.  |  755.*] 

Api>eal   from   Circuit  Court,  Buchanan 
County ;  W.  E.  Amlck,  Judges 
Action  by  Earl  Godwin  against  the  Na- 
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tional  Cotmcll  Kalgbtg  and  Ladles  Of  Se- 
curity. From  a  Judgment  for  plaintiff,  de- 
fmdant  appeala  Affirmed. 

William  B.  StrlDgfellow,  of  St  Joaepb,  for 
appelant.  Ttiompson,  Grlawold  &  Tbomp- 
aon,  of  St  Joseph,  tor  respondent. 

BBOADDUS.  P.  X  This  anlt  l8  to  recov- 
er on  a  benefit  certtfleate  lasned  by  the  de- 
fendant a  fraternal  beneflelary  association 
doing  boainesa  In  tbla  state.  The  defendant 
on  Jnne  21,  19(kL,  Isaned  to  Stella  Godwin, 
nte  Stni^ton,  Its  certiflcato  of  life  Instir- 
ance,  in  whldi  It  promised  to  pay  to  the  bm- 
eflciaiy  therein  named  upon  the  death  of 
said  Stella  the  sum  of  91,000;  that  after- 
ward the  said  Stella  and  the  plahitlfl,  Earl 
Qodwln,  became  husband  and  wife;  that 
afterwards,  at  the  request  of  the  said  Stella 
to  change  the  beneficiary  named  in  the  cer- 
tificate, the  defendant  Issued  a  new  certifi- 
cate, wherein  plaintiff  was  named  as  ben- 
efldary  and  the  original  certificate  was  sur- 
rendered. On  April  16,  1909,  Stella  Godwin 
died.  Vrvpec  ^toot  of  death  waa  made,  bnt 
defendant  refused  to  pay  the  smoont  of  the 
Insurance  certificate  <m  the  ground  that  the 
insured  had  not  complied  with  tlie  rules  and 
r^ulatlomi  of  the  order  In  the  payment  of 
dues  and  assessments. 

The  d^mae  to  tiie  action  Is  that  the  In- 
sured fafled  to  pay  her  dues  and  aasessmente 
for  the  numtb  of  Bfarch,  1009,  prior  to  the 
Ist  day  of  April,  1909^  as  required  by  the 
laws  of  the  order.  The  ben^t  certificate 
proTldea  that  the  contract  "Is  and  shall  be 
anbject  to  forfeiture  for  any  of  ttie  causes  of 
forfeltore  which  are  now  prescribed  in  the 
laws  of  the  order,  or  for  any  other  cause  or 
eausee  (tf  fOTftitine  which  may  be  hereafter 
prescribed  by  this  ord^  by  the  amendment 
of  aald  laws."  Section  83  of  the  laws  In 
force  requires  the  benefldary  member  of  the 
order  to  be  a  member  In  good  standing  at 
the  time  of  hia  or  her  death  In  order  to  be 
entitled  to  participate  in  the  beneficiary 
fund.  Section  103,  Id.,  provides  that  all  as- 
seasmraito  and  dues  be  paid  without  notice 
and  paid  before  the  last  day  of  the  month. 
Section  112  provides  that  "the  certtficato  of 
each  member,  who  has  not  paid  his  aasess- 
mente or  does  on  or  before  the  last  day  of 
the  mmth,  shall,  by  the  fact  of  such  non- 
payment stand  suspended  without  notice, 
and  no  act  on  tiie  part  of  the  council  or  any 
officer  thereof,  or  of  the  National  Council, 
shall  be  required  as  essential  to  such  sus- 
pension, and  all  rights  under  said  certifi- 
cate shall  be  forfeited,  and  not  restored  un- 
til duly  reinstated  by  the  member  complying 
with  the  laws  of  the  order,  with  reference  to 
reinstatement**  Section  186,  Id.,  provides 
that  no  member  shall  participate  in  the  ben- 
eficiary fund  who  shall  at  the  time  of  death 
be  delinquent  on  accoont  of  nonpayment  of 
monthly  dues.  Section  114,  Id.,  provides 
that  a  member  suspended  for  nonpayment  of 
dues  may,  within  €0  days,  be  r^nsteted  by 


payment  of  all  arrearages,  provided  that  he 
be  in  good  health  at  such  time;  and  "pro- 
vided, further,  that  the  receipt  and  reten- 
tion of  such  assesamente  or  dues  In  case  a 
suspended  member  is  not  In  good  health 
shall  not  have  the  effect  of  reinatetlng  such 
member  or  entitling  him  or  his  braeficiarles 
to  any  rights  under  bis  benefit  certificate." 
It  is  provided  In  section  168,  Id.,  that  a 
subordinate  council  of  the  organization  and 
Its  officers  are  made  the  agents  of  Its  mem- 
bers In  making  application  for  membw^p; 
"the  reinstatement  of  memlsers;  the  collec- 
tion and  transmission  of  all  assessmente  to 
the  National  Council,"  etc  But  it  provides 
that  the  National  Coundl  "shall  not  be  liable 
for  any  negligence  In  these  matters  nor  be 
bound  by  any  irr^ularity,  neglect  or  Illegal 
action  by  a  subordlnato  oouncO  or  by  any  of 
Its  officers." 

The  defense  is  further  made  that  the  In* 
snred  was  not  a  proper  subject  for  relnstete- 
moit  because  she  wu  not  in  good  health 
on  or  after  said  Ist  Hay  of  April,  1009.  In 
reply  the  plaintiff  alleges  that  If  the  dues 
and  assessmente  due  on  the  certificate  for 
the  month  of  Marcdi,  1909,  were  not  paid 
until  the  1st  of  April,  1909,  said  dues  and 
assessmente  were  received  by  defoidant  ite 
officers  and  agente,  with  full  and  complete 
knowledge  of  her  health  and  physical  condi- 
tion on  April  1,  1909,  and  on  April  12,  1900. 
when  the  delinquent  dues  and  assessmente 
for  the  month  of  March  were  paid  to  and 
received  bj  defendant  And  it  la  further 
set  up  by  way  of  estoppel  that  while  the 
deceased  was  a  member  defendant  at  times 
received  from  her  ;nat  dues  and  assessments 
without  objection,  and  thereby  led  her  to 
believe  that  a  strict  compliance  with  the 
laws  of  the  order  in  that  respect  was  <iot 
required,  and  that  it  waa  a  habit  of  defend- 
ant to  accept  dues  and  assessmente  after 
the  time  provided  for  their  payment  with 
full  knowledge  of  the  facts.  It  was  sdiown 
that  on  three  former  occaskms  the  head  of 
the  association  had  received  and  retained 
dues  and  assessmente  from  the  member  with 
the  knowledge  that  tb^  had  not  been  paid . 
in  time,  and  without  a  certificate  of  her  good 
health.  It  was  shown  that  the  head  of  the 
organization  did  not  receive  information  that 
the  member  was  not  in  good  health  at  the 
time  hee  past  dues  and  assessmente  were 
made  until  after  her  death,  and  that  soon 
thereafter  be  tendered  these  back  to  plain- 
tiff. 

The  verdict  and  Judgment  were  for  the 
plaintiff,  and  defendant  appealed.  There  la 
practically  no  dispute  as  to  the  controlling 
facte,  and  the  question  is  one  of  law.  There 
is  no  question  but  what  the  failure  of  the 
member  to  pay  her  dues  within  the  time  pro- 
vided In  the  by-laws  of  the  association  ipso 
facto  worked  a  suspension  of  her  member- 
ship, unless  a  waiver  was  shown.  There 
was  a  dispute  as  to  the  condition  of  the 
member's  health  on  the  Ist  day  of  April. 
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The  eTldence  tended  to  lAiow  tbat  up  to  and 
Including  April  1st  she  was  not  seriously 
b1(^;  that  she  bad  what  was  thought  a 
severe  cold,  and  was  able  to  be  up  and 
about  In  her  house.  Dr.  Gray,  the  attend- 
ing physician,  testified  that  he  saw  the  mem- 
ber the  latter  part  of  March,  and  treated 
her  for  a  cold,  chills,  and  chilly  sensations, 
fever  and  coughing,  at  which  time  he  pre- 
scribed for  her;  that  he  did  not  see  her 
any  more  for  a  week ;  that  he  got  dally  re- 
ports of  her  condition,  which  were  fBTora- 
ble;  that  the  next  time  he  saw  her  was 
somewhere  about  the  4th,  Sth,  or  6th  of 
AprlL  She  had  a  violent  chill,  and  he  de- 
cided that  she  bad  lobi^r  pneumonia.  It 
was  the  opinion  of  doctors  that  the  disease 
of  pneumonia  must  necessarily  have  begun 
at  the  time  of  Dr.  Gray's  first  visit  to  hla 
patient,  the  latter  part  of  March.  It  was 
explained  that  the  pneumonia  germ  exists 
In  the  throats  of  healthy  persons,  and  that 
in  a  person  enfeebled  by  a  severe  cold  these 
germs  are  liable  to  develop  and  produoe 
pneumonia.  It  seems  that  said  section  of 
defendant's  by-laws  in  regard  to  reinstate- 
ment of  suspended  members  was  not  enacted 
at  the  time  the  certificate  was  issued,  but 
what  was  known  as  section  161  was  In  force. 
It  reads  as  foUom:  "Any  beneficiary  mem- 
ber suspended  by  reason  of  nonpayment  of 
an  assessment  or  assessments  may  be  rein- 
stated upon  the  following  conditloas,  and 
none  other,  viz.:  If  living,  and  In  good 
health  as  when  suspended,  and  If  not  mgag- 
ed  In  any  occnpation  prohibited  by  the  iayrs 
(tf  the  order,  at  any  time  within  sixty  days 
from  such  sospenslon,  by  paymoit  to  the 
flnandal  secretary  of  the  council  of  all  ar- 
rearages on  account  of  the  assessments  and 
dues,  Including  the  pending  assessmoits  and 
dues.  Upon  soch  payment  being  made,  the 
flnandal  secretary  shall  oiter  the  reinstate- 
ment of  the  member  upon  the  books  of  his 
office,  and  report  the  same  to  the  oonndl  at 
its  next  meeting."  The  Mrtlficate  provides 
that  the  member  shall  be  "entitled  to  all 
rights,  benefits  and  prtvll^^  of  membership 
•  therein  (of  the  order)  and  at  her  death,  she 
having  complied  with  all  of  the  provialons 
of  the  constltutton  and  laws  of  the  order, 
now  In  forc^  or  that  may  be  hereafter  en- 
acted," etc.  It  further  provides  that:  "This 
certificate  and  contract  is  and  shall  be  sub^ 
Ject  to  forfeiture  tor  any  cause  of  forfeitare 
whldi  is  now  prescribed  In  the  laws  of  the 
order,  or  for  any  other  cause  or  causes  of 
forfeiture  which  may  be  hereafter  prescribed 
by  this  order  by  the  amendment  of  said 
laws.** 

[1]  If  the  qneetlon  depended  alone  upon 
such  issue,  the  lAaintlff  would  have  no  stand- 
ing. It  will  be  seen  that  section  114,  In 
force  at  the  time  of  tiie  suspension,  contains 
no  cause  of  forfeiture  other  than  that  pro- 
vided In  section  161,  vis.,  ntmpayment  of 
dues  and  assessments.  But  there  Is  a  ma- 
terial difference  In  the  two  sections  in  otlier 


respects.  Section  114  provides  that  a  re- 
ceipt and  retention  of  unitald  delinquent 
dues  and  assessments  In  case  a  suspended 
member  is  not  In  good  health  "shall  not 
hare  the  effect  of  reinstating  sudi  member 
or  entitling  him  or  his  benefidarlea  to  any 
right  under  his  certificate,"  whereas  there  Is 
no  such  provision  In  section  161.  But  we 
hold  that  such  a  provision  In  said  by-law  Is 
Invalid.  The  defendant  has  no  legal  right  to 
receipt  and  retain  dellnquoit  dues  and  as- 
sessments until  the  memb^  dies,  and  tbea 
assert  that  there  was  no  waim  of  for- 
feiture. It  amounts  to  an  assertion  of  the 
right  that,  tt  the  number  was  sick  and  re- 
covered,  the  torfelture  was  waived,  but.  If  he 
died,  the  forfeitare  was  not  waived. 

[t]  It  was  shown  that  txom  26  to  8S  per 
cent  of  the  membra  were  dellnqaent  In  the 
payment  of  thelx  dnea.  It  Is  held  "that  such 
a  line  of  condnct  on  Uie  part  of  the  ordor 
and  the  members  shows  that  each  under- 
stands there  in  a  conttnaons  Inaaranee. 
Otherwise,  the  situation  would  be  that  such 
member  would  be  an  insured  memba  at  all 
times,  except  the  time  his  beneficiary  would 
need  it,  vla^  at  his  death.**  Cllse  ▼.  Wood- 
men of  the  World,  111  Bfo.  App.  601.  86  S. 
W.  501.  Prompt  paymoit  of  dues  and  as- 
sessments may  be  waived  by  a  coarse  <tf 
dealing  with  the  insured,  notwithstanding 
the  policy  provides  that  no  waiver  of  for- 
feiture sliall  be  valid  unless  In  writing  sign- 
ed by  an  officer  of  the  association.  Andre  v. 
Bfodem  Woodmen  of  America,  102  Ha  App. 
877,  76  S.  W.  710;  Jamea  t.  Insaranoe  Oou 
148  Ma  loc.  dt  10^  49  S.  W.  978;  dine  v. 
Woodman  of  tl»  World,  supra.  And  It  is 
there  held  in  the  Andre  Case  tbat  It  would 
be  doing  violence  to  common  knowledge  and 
common  sense  alike  to  snppose  that  a  benefit 
society,  doing  business  in  every  state  In  the 
Union,  did  not  know  tbat  a  large  per  cent 
of  Its  members  were  not  prompt  In  the  pay- 
ment of  thdr  dues.  And  It  la  hdd  thst 
with  sndk  knowledge  the  sodety  waived  the 
dellnquenda  and  received  payments  within 
a  reasonable  tbn& 

[I]  That  defendant  did  know  tbat  the  lo- 
cal lodge  or  its  financial  agent  was  reodv- 
tng  the  delinquent  payments  by  its  members 
cannot  be  qnestloned,  and.  notwitfaatandh« 
the  by-laws  of  Uie  OTder  nominated  the  0- 
nanciffl  the  tig&at  of  tbie  memben  in  the  re- 
cdpt  of  dues  and  assessments  of  deHnqaeat 
members,  be  became  the  agoit  of  dtfend- 
ant  by  his  course  of  dealing  with  the  defend- 
ant McMabon  v.  Maccabees,  151  Ma  522, 
52  S.  W.  384;  Andre  T.  Woodmoi,  si^ra. 

[4]  If,  however,  we  look  to  the  dntlM 
which  the  flnander  was  to  perform  In  tbe 
receipt  of  delinquent  assessments,  be  was 
acting  in  tbat  capacity  as  the  agent  of  de- 
fendant It  is  said:  "A  snbordlnate  society 
and  Its  ofllcers  are  not  made  the  agents  of 
the  insured  by  the  fact  that  tlie  by-laws  of 
the  order  declare  them  to  be  soch.  The 
law  determines  whose  agent  one  Is  from  the 
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source  of  bis  appointment  and  the  nature  of 
the  datles  he  Is  appointed  to  perfonn."  Mc- 
Mabon  T.  Maccabees,  supra.  It  is  tbe  con- 
tention of  defendant  tbat  tbls  role  does  not 
apply  to  fraternal  beneficiary  organizations, 
but  we  can  see  no  good  reason  why  It  should 
not  apply,  and  It  was  so  applied  In  Andre  t. 
Woodmen,  supra,  and  other  cases. 

[6]  A  careful  consideration  of  the  evi- 
dence has  not  convinced  us  tbat  the  member 
was  sick  within  the  meaning  of  the  by-laws 
in  question.  It  Is  true  the  cold  the  member 
had  up  to  and  Including  the  Ist  day  of  April 
afterwards  terminated  In  pneumonia. 
Healthy  people  have  colds,  and  they  have 
the  germs  of  pneumonia  In  their  throats, 
which  may  or  may  not  finally  result  In  pneu- 
monia. And  It  was  not  contemplated  by  the 
by-laws  that  a  "bad  cold"  would  be  snch  a 
sickness  as  would  prevent  one  of  Its  delin- 
quent members  from  being  a  proper  subject 
for  reinstatement  Such  a  contention  would 
be  absurd.  But,  however  that  may  be,  it  Is 
clear  that  the  act  of  defendant  In  receiving 
and  retaining  the  member'a  paymrat,  made 
only  one  day  too  late  after  the  appointed 
time  for  snch  payment,  and  retaining  such 
liayment  without  protest  until  stie  died,  was 
a  waiver  of  tbe  cause  of  forfeiture.  The  plain- 
tiff wag  entitled  to  recover  also  on  the  other 
^ound  mentioned,  tliat  tbe  financier,  when 
he  received  the  delinquent  payment  and  re- 
instated the  memt)er,  was  acting  within  the 
scope  of  his  authorltj  as  agoit  of  defendant 
under  the  provisions  of  its  by-laws.  And  fur- 
thermore; the  defendant  Is  estopped  from  d»- 
clarlng  a  waiver  by  its  manner  of  doing  busi- 
ness In  receiving  the  deHnqnent  assessments 
of  Its  members  and  treating  tbem  aa  reinstat- 
ed members  of  its  order. 

Snch  being  our  viewB  of  the  case,  it  is  not 
necessary  to  notice  other  assigned  errors. 
The  plaintiff  was  entitled  to  a  Judgment  on 
the  undisputed  facts. 

Affirmed.  All  concur. 


IHGHAEL  «t  al.  T.  KBNNSIDT. 

(St.  Lonii  Court  of  Appeals.   HissoorL  July 
2,  1912.) 

1.  PaBTNEBSHIP  (i  216*)— AonOK— PUADXHO 

— Vabiahce. 

In  an  actloD  by  partners  for  broker's  com- 
itttssion  Id  effecting  a  sale  of  land,  jodgment 
for  plaintiffs  cannot  be  sustained  on  proof  of 
a  contract  made  with  one  of  them  indfyidaally. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  Si  416-418;  Deo.  Dig.  S  216.«] 

2.  Bbokibb  (i  82*)— GoHFMNSATioir— AonoN 
— Pleadi  no—Tabiahck. 

Allegation  by  a  firm  of  real  estate  brokers, 
Id  sning  for  commission,  of  a  contract  by  de- 
fendant to  pay  them  any  amount  in  excess  of 
$4,000  realized  from  a  sale,  is  not  supported  by 
a  letter  from  one  of  the  j)laintiffa  to  defend- 
ant, stating  that  he  was  offered  $4,000  for  de- 
fendant's land  and  asked  no  commission,  and 


by  defendant i  telegram,  stating  tiiat  he  would 
take  $4,000. 

[fid.  Note.— For  other  eases,  see  Brokers. 
Gent  Dig.  H  101-108;  Dec  Dig.  |  82.*] 

3.  COKTBACTB  (|  346*)- ACTIOM— PLBADINO— 

Yabiancb^ 

One  suing  on  a  spedal  contract  must  re- 
cover thereon,  or  not  at  all*  and  cannot  re* 
cover  as  for  money  had  and  reoeivad. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ff  171S-17SS;  Dec.  Dig.  f  346.*] 

4.  COITTBAOrS  (I  1*)~"COHTRAOT"  —  "AOBEE- 
MENT." 

There  is  no  difference  between  a  "con- 
tract" and  an  "agreement" 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  1;  Dec  Dig.  i  1* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  1,  pp.  282-284;  toL  2,  pp.  1618-1534; 
vol  8,  pp.  7615,  7616.] 

Appeal  from  Circuit  Court,  New  Madrid 
County;  Henry  C  Riley,  Judge. 

Action  George  W.  Michael  and  anotbw 
against  B.  R.  Kennedy.  From  a  judgment 
for  ptaintUCs,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.  Reversed. 

Brewer  &  Riley,  for  appellant  Brown  ft 
GalUvan,  for  respondents. 

REYNOLDS,  P.  J.  This  is  an  actlim  by 
plaintiffs  in  which  tbe  petition  sets  out  that 
plaintiffs  are  partners  doing  a  real  estate 
business  under  the  firm  name  and  style  of 
Mlchad  ft  Scm;  that  this  firm  on  or  about 
November,  1909,  contracted  to  sell  for  de- 
fendant 220  acres  of  real  estate  situate  in 
Craighead  county,  Arkansas,  describing  it, 
at  and  for  the  som  of  $4,000,  "tliese  plaln- 
tUEs  to  have  the  amomit  over  and  above 
said  som  of  $4,000.  which  was  to  be  paid 
by  the  purchaser  as  a  commlsston  to  the 
plalntUSs  herein."  It  Is  fnrtfam  averred  that 
the  sale  was  made  according  to  contract 
plaintlffls  and  that  defendant  collected  the 
full  sum  of  $4,400  bnt  ftilled,  refused  and 
neglected  to  pay  the  sum  of  $400  to  plain- 
tiffs, "although  demanded  so  to  do."  Judg- 
ment is  prayed  for  the  $400. 

The  answw  Is  a  general  dsnlaL 

The  cause  was  tried  before  the  eoor^  a 
Jury  having  been  waived.  The  court  found 
for  plaintiffs  and  roidered  judgm^t  accord- 
ingly, from  which  Judgment,  defeodant,  fil- 
ing a  motliHi  for  new  trial  and  one  In  arrest, 
bas  dnly  perfected  his  appeal  to  this  conrt 

The  plaintiff  George  W.  Michati  was  the 
only  witness  in  the  case  introduced  on  the 
part  of  plaintiffs.  He  testified  that  bis  son 
and  himself  were  a  partnerdilp  known  as 
Mldiaet  ft  Son.  He  was  asked  if  be,  as  a 
real  estate  man.  had  sold  a  idece  of  land 
for  defendant  in  Oralg^iead  conn^,  Arkan- 
sas, and  he  answered  tbat  he  did,  He  fur- 
ther testified  that  all  communications  be- 
tween himself  and  defOKlant  were  in  tbe 
shape  of  a  letter  and  ttfegram  and  tbat 
whatevw  contract  existed  betwam  them  Is 
evidenced  by  the  letter  and  tel^^m.  The 
letter  referred  to  was  on  a  letter  head  read- 


*For  otber  ease*  sm  ume  topic  and  section  NUMBBR  in  Dm.  Dig.  A  Am.  Dig.  K«r  No.  Serlts  *  Bep'r  lodazM 
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Ing  "Ulcbad  &  Son,  Bxclusive  Agents  for 
Three  Hundred  Ttaotisand  Acres  of  Land  In 
Southeast  Missouri."  Addressed  to  defendant 
Kennedy,  and  dated  Campbell,  Mo^  Novem- 
ber 10,  1909,  It  Is  as  foUows: 

"I  am  offered  even  KOOO  for  yonr  220 
acres  in  Craighead  cotmty,  Arkansas.  Pay- 
ment, one-tblrd  down,  one-third  In  one  year, 
and  one-third  in  two  years,  at  seven  per 
cent  I  have  been  working  on  this  for  two 
months  and  have  finally  got  an  offer.  Will 
you  take  it?  Let  me  know  by  telegram.  I 
talked  rice  and  went  with  him  to  Stuttgart 
and  showed  him  the  fields.  This  Is  surely 
well  sold.  I  ask  no  commission,  as  mine 
goes  with  it  and  he  wanted  all  or  none. 
"Kindly  yours,  G.  W.  MIchaeL" 

Defendant  answered  this  letter  by  a  tele- 
gram from  Spencerrille,  Ohio,  under  date 
of  November  12th,  and  addressed  to  Oeorge 
W.  Michael,  CampbeU,  Mo.,  as  foUows: 

"Will  take  $4,000  for  Craighead  county, 
Arkansas,  land.  Buyer  to  assume  payment 
of  taxes  and  commissions.  Make  papers 
and  cash  to  dtisens*  Bank,  SpencerrUle, 
Ohio." 

It  appears  that  Q.  W.  Michael  was  carry- 
ing on  negotiations  for  the  sale  of  a  body  of 
land  to  one  Altman.  Part  of  this  land  be- 
longed to  Mr.  Michael  himself,  part  of  it  to 
others.  In  the  course  of  negotiations  be- 
tween Altman  and  Mr.  Michael,  the  purchase 
of  this  Kennedy  land  came  up,  with  the  re- 
sult that  Mr.  Michael  sold  the  Kennedy  land 
to  Altman  for  f4,400.  it  being  the  intention 
betweai  Kennedy  and  Altman.  apparently, 
that  the  $400  was  to  cover  Michael's  com- 
mission on  the  sale.  The  consideration  stat- 
ed In  the  deed  which  Kennedy  executed  was 
$4,400  and  on  delivery  of  that  deed  he  re- 
ceived that  amount  in  payment,  part  of  It 
apparently  being  in  notes,  part  of  It  in  cash. 
Mr.  Michael  testified  that  he  liad  not  ad- 
vised Kennedy  of  his  arrangement  with  Alt- 
man,  alttaongh  instead  of  selling  the  land  to 
Altman,  who  appean  to  have  resided  in 
Jonesboro,  for  $4,000,  be  was  really  selling  it 
to  him  for  $4,400.  Ha  did  not  advise  Ken- 
nedy of  this  fact 

There  Is  not  a  word  of  testimony  in  the 
case  that  Uichad  was  acting  tox  his  Arm  in 
the  matter.  He  speaks  of  himself  all 
through  and,  as  will  be  seen,  the  correspond- 
ence between  himself  and  Kennedy  was  ea- 
tlrdy  in  his  own  name  althoogh  on  the  let- 
ter head  of  bis  firm.  The  only  evidence  in- 
troduced on  the  put  at  appelant  was  tlie 
letter  from  G.  W.  Miclia^  to  Kennedy,  plain- 
tUta  having  introduced  Uie  telegram  above 
ref»red  to  from  Kennedy  to  Mr.  George  W. 
Michael.  This  was  substantially  all  the  evi- 
dence in  the  case. 

[1]  It  la  Impossible  to  sostaln  the  Judg- 
ment of  the  learned  trial  court. 

In  the  first  place  the  petition  alleges  a 
contract  between  plaintiffs  as  partners  and 


Kennedy.  There  Is  an  absolute  foilure  to 
show  any  such  contract  with  the  partnoi 
The  only  contract  witered  into  as  far  as 
shown  by  the  evidence  Is  the  individual  con- 
tract of  George  W.  Michael  with  Kennedy. 
Possibly  George  W.  Miduel  was  acting  for 
his  firm,  but  there  la  no  ptoat  that  that  is 
the  fact 

[2]  In  the  second  place,  the  contract  that 
the  petition  counts  on  Is  a  specific  contract 
to  the  effect  that  plaintUte,  that  is  Oeoi^e 
W.  Michael  and  Morris  D.  Michael,  were  to 
have  any  sum  realized  on  the  sale  over  and 
above  $4,000.  There  is  not  the  sllghtMt  proof 
of  any  such  contract  ever  having  been  enter- 
ed Into  between  the  parties.  The  only  am- 
tract  or  agreement  in  evidence  is  tliat  con- 
tained in  the  letter  and  telegram  mt  out, 
and  these  cannot  be  construed  Into  any 
such  contract 

[3]  It  is  impossible,  with  a  petition  of 
this  kind,  for  the  plaintiffs  now  to  claim  ■ 
right  to  recover  as  for  mon^  had  and  re- 
celved,  as  is  now  claimed  in  support  of  the 
Judgment  It  was  long  ago  settled  In  this 
state,  in  accordance  with  the  general  role 
recognized  by  all  courts,  that  where  a  plain- 
tiff sues  on  a  special  contract  he  most  recov- 
er upon  the  contract  alleged  or  not  at  all. 
This,  says  our  Supreme  Court,  la  the  rule 
although  the  evidence  develops  a  cause  of 
action  for  money  had  and  received,  or  ereQ 
on  quantum  meruit  for  work  and  labor  done 
and  services  performed.  See  Cole  v.  Ar- 
mour, 1G4  Mo.  888,  S5  &  W.  476,  and  cases 
there  dted. 

[41  Counsel  for  respond^ts  reftf  us  to  no 
authority  whatever  in  support  of  the  Judg- 
ment nor  of  the  position  which  they  take 
before  us,  that  the  action  Is  not  based  upon 
a  contract  but  merely  on  a  recital  of  the 
agreemwt  between  the  parties.  We  are  un- 
able to  distinguish  the  difference  between  a 
contract  and  an  agreement  Whether  plain- 
tiffs elect  to  call  this  a  contract  or  an  agree- 
ment in  either  event  they  have  sued  on  a 
special  contract  or  a  special  agreooaent, 
which  they  have  set  out  with  particularity 
and  which  they  have  utt^ly  failed  to  sus- 
tain, either  as  a  contract  between  Michael 
&  Son,  as  partners,  or  George  W.  Mlcbad 
as  an  individual  on  the  one  side  and  B.  U. 
Kennedy  on  the  other. 

The  Jn^moit  of  the  drealt  court  Is  re- 
versed. 

NOBTONI  and  GAUUriELD^  JJ.,  concur. 


STATE  V.  BRISGO. 

(St  Louts  Court  of  Appeals.  Missouri.  AprQ 
2, 1912.  On  MotloD  fOr  B«hearia& 
July  19.  1912.) 

1.  Cbiuiital  luiw  (1 1006*)  — .Appkai.  -~  Ho- 
noNs  »oa  Nbw  Tbial— nBCBssiTr. 

In  the  absence  of  a  motion  for  a  new  trial 
duly  filed,  and  exception  duly  saved  to  its  de- 
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alal,  bU  the  proceeding*  of  &  criminal  trial  are 
closed  to  examination  on  appeal,  except  those 
■bomi  by  the  record  proper. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Taw,  Cent.  Dig.  |  2686(1  Dec  DIf.  |  IO661*] 

2.  INDZCTUKHT  ARD  IlTFOBHATION  (|  110*)— 

Re<idi8itk8— DucupnoiT  or  OFrairBB. 
An  information  charclng  aeenaed  with  oon- 
docting  a  barbers*  school  witlunit  obtaining  a 
permit  from  the  state  hoard  of  barber  exam- 
iners, in  violation  of  Rst.  St  1909,  |  1193, 
which  charges  tfie  offense  snbstantiaUy  in  tba 
langnage  of  the  atatnta,  ii  sufficient. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  XMg.  H  280-294:  Dec 

Dig.  J  no.'] 

8.  COUBTB  (S  91*)  —  JUBIBDICnOH^lAW  01 

XEOE  Cass. 

Where  the  Supreme  Oonrt,  on  a  motion 
to  transfer  an  appeal  to  the  Court  of  Appeals, 
held  that  the  motion  for  a  new  trial  was  not 
filed  in  time,  the  Court  of  Appeals  ia  thereby 

Srecluded  from  reviewing  any  matters  reqnir- 
ig  such  motion  as  a  prereqmaite  to  review  on 
appeal 

[Ed.  Note.— For  other  cases*  see  Courts, 
Cent  Dig.  H  S25,  326;  Dec.  Dig.  |  91.*] 

4.  CODBTS  (S  281*)— JUBISDICnON  — OOUBTS 

or  Appeals. 

The  determination  of  gaestions  Involving 
the  construction  of  the  federal  Constitution  is 
not  within  the  jurisdiction  of  the  St  Louis 
Court  of  Appeals,  under  Const  art  6,  S  12. 
as  amended  by  Const.  Amend.  1884,  i  6,  pro- 
Tiding  that  in  all  causes  or  proceedings  review- 
able by  the  Supreme  Court  writs  of  error  shall 
run  directly  from  such  court  to  the  trial  courts, 
and  appeals  be  taken  directly  to  the  Supreme 
Court,  and  Uiat  the  Supreme  Court  shall  have 
exclusive  Jariadiction  of  such  writa  of  error  and 
appeals. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  Si  487,  491,  644-661;  Dec  Dig.  1 
231.*J 

C  CBIUNAI.  ZiAW  (I  1068*)— RUKBTATIOH  Of 

Orounds  or  Betiew— MonoKB  roB  New 

Tbial— Necesbitt. 

Even  if  questions  involving  the  construc- 
tion of  the  federal  Constitution  were  within 
th&  Jurisdiction  of  the  St.  Louis  Court  of  Ap- 
peals, they  could  not  be  reviewed,  where  they 
were  not  presented  in  the  lower  court  and  pre* 
served  for  review  by  the  filing  of  a  motion  for 
a  new  trial. 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law.  Gent  Dig.  H  2678,  2076-2684;  Dec  Dig. 
1  1063.*] 

Appeal  from  St  Louis  Court  of  Criminal 
Correction;  Benj,  J.  Elene,  Judge. 

W.  T.  Brtsco  was  cosTlcted  of  crime,  and 
tie  appeals.  Affirmed. 

See,  also,  237  Mo.  104^  180  8.  W.  58,  140 
a  W.  880. 

Loula  A.  Steber,  for  appellant  Elliott  W. 
Major,  Atty.  Gen.,  and  Jamet  T.  Blair,  AmL 
Atty.  Oen.  (Tboa,  B.  Mtanblll,  «f  cDiuseO, 
for  the  State. 

REYNOLDS,  P.  J.  The  Information  in 
tbia  case,  filed  In  the  St  Lotils  Court  of 
Criminal  Correction  by  tlie  Assistant  Prose- 
enting  Attorney,  charges  the  defendant  with 
a  violation  of  section  1192,  R.  S.  1909,  In 
that  on  the  day  named  he  had  wrongfully, 
willfully  and  unlawfully  conducted  and  op- 


erated a  barber  oollega  and  baxbw  adiool 
without  first  haTlng  obtained  from  the  state 
board  of  barber  examiners,  a  permit  so  b> 
do.  The  Information  is  sabatantlally  In  com- 
pliance with  the  statute,  specifying  that  the 
city  of  St  Louis  Is  a  dty  of  over  6,000  In- 
habitants and  gtring  the  names  of  the  par- 
ties claimed  to  have  been  instructed  by  de- 
fendant in  the  business  of  barbering.  There- 
being  a  finding  against  defendant  and  a  fine 
,of  $10  Imposed  by  the  Court  of  Grimlual 
Correction,  defendant  axq;>ealed  to  the  Su- 
preme Court  That  court,  on  motion  of  the 
Attorney  General,  transferred  the  cause  to 
this  court  In  sustaining  the  motion  to 
transfer,  whidi  was  Tlgorously  resisted  in 
that  court  by  the  learned  counsel  for  appel- 
lant, the  Supreme  Court,  Dlrlslon  No.  2» 
handed  down  an  opinion,  filed  February  11, 
1911,  which  wlU  be  found  under  the  title 
State  T.  Brisco.  237  Mo.  154,  130  S.  W.  08. 
In  that  opinion  Judge  Eennish,  speaking 
for  the  other  members  of  the  court,  dis- 
tinctly holds  that  as  neither  the  motion  non 
obstante  veredicto,  the  motion  for  a  new  tri- 
al, nor  the  motion  in  arrest  of  Judgment 
were  filed  until  after  sentence  and  Judg- 
ment, these  motions  were  not  before  the 
court;  that  the  fact  that  a  second  judgment 
was  entered  after  the  filing  and  overruling 
of  these  motions  did  not  change  the  situa- 
tion, "the  first  Judgment  being  a  valid 
one,  and  not  baring  been  vacated  or  set 
aside,  the  second  Judgment  was  a  n«Illty. 
State  V.  Riley,  228  Mo.  431,  128  S.  W.  731." 

Not  satisfied  with  this  ruling,  the  learned 
counsel  for  appellant  filed  a  motion  for  re- 
hearing, whereupon,  In  an  opinion  filed  No- 
vember 14,  1911,  reported  237  Mo.  104,  140 
S.  W.  885,  Division  No.  2  of  the  Supreme 
Court  overruled  the  motion  for  rehearing  on 
the  distinct  ground  that  the  motions  for 
new  trial  and  in  arrest  having  been  filed  out 
of  time  were  nullities  and  could  not  be  con- 
sidered as  a  part  of  the  record  In  the  cause. 

We  are  compelled  to  hold  that  under  these 
two  decisions  of  our  Supreme  Court  In  this 
identical  case,  there  is  nothing  before  us 
for  consideration  or  review  but  the  record 
proper,  that  Is  to  say,  the  Information,  the 
arraignment,  the  plea,  the  submission  of  the 
cause  to  the  court,  the  finding,  and  the  Judg- 
ment or  sentence. 

[1]  Learned  oonnsel  for  appellant  insists 
that  even  in  the  absence  of  a  motion  for  a 
new  trial,  we  can  look  Into  the  whole  record 
by  which  he  seems  to  mean  the  proceedings 
at  the  trial,  that  including  the  evidence,  and 
determine  from  an  inspection  o{  this  wheth- 
er error  materially  affecting  the  rights  of 
the  defendant  has  been  committed.  He  cites 
authorities  from  outside  states  that  seem  to 
lend  color  to  this  contention,  but  It  has  bom 
too  Itrng  settled  in  our  state  that  In  the  ab- 
sence of  a  motion  for  new  trial,  filed  In  apt 
time  and  exception  duly  saved  when  that  is 
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overmled,  an  the  proceeding!,  apart  from 
those  of  the  record  proper,  are  <dosed  to  ex- 
amination 1^  the  appellate  court 

[2. 3]  Consideration  of  the  Information  fil- 
ed In  this  case  and  comparison  of  It  with 
section  1192,  R.  8.  1909,  on  wblcb  It  Is  bot- 
tomed, satisfies  us  that  It  charges  an  offense 
substantially  In  the  language  of  that  atatate. 
That  Is  sufficient  Indeed,  the  learned  coun- 
sel for  appellant  makes  no  very  serious  con- 
tention over  the  form  of  the  information, 
and,  to  do  him  justice,  it  must  be  said  that 
the  appeal  la  this  case  was  evidently  taken 
on  the  theory  that  the  constitutional  ques- 
tions upon  which  he  relied  had  been  duly 
presented  and  decided  adversely.  But  our 
Supreme  Court  has  held  otherwise  and  it  la 
unnecessary  for  us  to  say  to  counsel  as 
learned  as  he  in  the  law,  that  that  closes  all 
Inquiry  by  us  on  that  matter;  that  Is,  the 
Supreme  Court  having  held,  in  this  case, 
that  no  motion  for  a  new  trial  had  been 
filed  In  time,  we  cannot  go  into  matters 
which  can  only  be  open  to  ns  vhea  a  mo- 
tion for  a  new  trial  has  been  dnly  filed  and 
acted  upon. 

[4]  Counsel,  however,  In  this  court  pre- 
sents propositions  under  the  Federal  Consti- 
tution which  he  submits  makes  it  the  duty 
of  this  court  to  consider  any  and  all  ques- 
tions that  properly  arise  under  the  Federal 
Constitution.  In  support  of  this  he  urges 
that  the  Federal  Constitution  Is  the  supreme 
law  of  the  land;  that  the  act  under  consid- 
eration Is  unconstltntlonal  under  that  Con- 
stitntlon;  that  it  Is  in  violation  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States  in  that  it  Involves  an  arbi- 
trary classification,  based  upon  no  difference, 
which  bears  a  reasonable  and  Just  relation 
to  the  act  or  business  regulated,  places  bur- 
dens upon  one  class  of  persons  not  shared 
by  others,  and  is  in  violation  of  the  funda- 
mental principles  of  the  .Federal  Constitu- 
tion In  that  that  instrument  secures  the  lib- 
erty of  Contract  to  labor  which  Includes  both 
parties  to  it 

[f]  The  determination  of  these  questions 
la  as  foreign  to  our  Jurisdiction  as  are  the 
Questions  involving  the  construction  of  the 
constitution  of  onr  own  state.  Missouri  Con- 
stitution, I  12,  art.  6,  as  amMtded  by  section 
6  of  the  amendments  adopted  by  the  peo- 
ple at  the  November  election,  188i.  Even 
if  we  should  admit  that  it  U  wltliln  the  Jn- 
rladlctlon  of  onr  court  to  pass  npcoi  a  case 
in  which  Is  involved  the  construction  of  the 
Conatitntion  of  the  United  States,  all  such 
qneetlons  are  as  completely  dosed  to  ns  here 
by  the  forcing  dedslons  of  our  Supreme 
Oonrt  as  are  any  questions  involving  ttae 
construction  of  the  coiulltation  ot  our  own 
state.  They  have  not  been  presented  In  t3ie 
lower  court  and  preserved  for  review  by  tbe 
apt  filing  of  a  motion  for  a  new  trial. 

Finding  no  error  In  the  record  proper  and 


guided  and  governed  by  tiiese  two  dedskms 

of  our  Supreme  Court  In  this  very  case,  we 
bold  that  we  can  do  nothing  but  afllrm  the 
judgm^t  of  tbe  St  Louis  Court  of  Criminal 
Correction.  It  Is  so  ordered;  Out  Judgment 
being  affirmed. 

NOBTOm  and  CAULTIELD.  JX,  ooncnr- 
ring. 

On  Motion  for  Eeh earing. 
PER  CURIAM.  A  motion  for  rehearing 
was  filed  in  this  case  and  counsel  for  appel- 
lant asked  us  to  hold  up  consideration  of 
that  motion  until  the  case  of  Moler  v.  Whis- 
man,  first  pending  in  our  Supreme  Court  for 
determination,  then  on  a  motion  for  rehear- 
ing, had  been  finally  disposed  of.  That  has 
occurred,  the  decision  of  the  court  reported 
147  S.  W.  985.  On  consideration  of  that  de- 
cision, we  find  no  reason  to  change  the  con- 
clusion heretofore  reached  by  ns  in  this  case. 
The  motion  for  r^earlng  ia  oveirniled.  AH 
concur. 


AMERICAN  STOBAGB  ft  MOVING  OO.  v. 

WABASH  B.  GO. 
(St  Loots  Court  <tf  A^eals.   Iflssonif.  May 
7, 1912.  Rehearing  Denied  July  19, 1912.) 

Evidence  d  2S8*)— Aduisszons  of  Aout- 

EviDBNCB  or  AOEnCT. 

If  believed,  uncontradicted  testimony  that, 

glaintiff  having  gone  to  the  general  freight  of- 
ce  of  defendant  relative  to  a  car  transported 
by  it  under  contract  providing  for  its  delivery 
to  plaintiff,  an  andisputed  agent  of  defendant 
therein  pointed  out  to  plaintiff  as  the  chief 
clerk  of  the  defendant,  and  in  charge  of  tbe 
matter,  a  person  sitting  at  a  desk  therein,  ot- 
tensibl;  engaged  in  defendant's  busineas,  that 
he  took  op  the  matter  with  plaintiff  in  a  man- 
ner e^owing  It  was  one  with  which  he  was 
familiar,  and  the  fact  that  his  conversation 
with  plaintiff  bore  intrinsic  evidence  of  its  be- 
ing  a  matter  within  hia  charge,  establishes  the 
agency  of  soch  person,  so  as  to  render  admii- 
flible  his  cooverBation  against  d^endant 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  1006,  lOOT;  Dec  Dig.  |  268.*] 

App«il  from  St  Louis  Circuit  Court;  Wm. 
M.  Klnsey,  Ju^^ 

Action  by  the  American  Storage  ft  Moving 
Company  against  the  Wabash  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

N.  S.  Brown  and  Bates,  Blodgett,  Wil- 
liams ft  Davis,  all  of  St  Louis,  for  uppA- 
lant  B.  O.  Davidson  and  A.  B.  Bnssdl, 
both  of  St  Louis,  for  respondent 

BEYNOLDS,  P.  J.  This  case  ooBDes  .to  us 
on  a  second  aiveal,  the  first  by  pl^tlfl 
from  the  action  of  the  trial  court  In  direct- 
ing a  verdict  for  defendant;  this  inresent 
appeal  from  a  vwdict  in  favor  of  plaintiff. 
Tbe  facts  of  the  case  are  set  out  in  tiie 
statement  made  by  Judge  Goode  when  the 
case  was  previously  before  this  court  As 
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the  facts  on  the  present  trial  are  practically 
as  In  the  former  trial,  It  Is  hardly  necessary 
to  do  more  than  refer  to  the  report  of  the 
case  as  found  under  the  title  American  Stor^ 
age  ft  Moving  Company  v.  Wabash  Ballroad 
Co.,  146  Mo.  App.  224,  123  S.  W.  964.  In 
the  pr^ent  appeal  by  the  defendant  from  an 
adverse  verdict,  It  Is  very  earnestly  Insisted 
that  the  fundamental  error  In  the  case  was 
In  admitting  in  evidence  the  testimony  of  a 
witness  for  plaintiff  as  to  his  conversation 
with  a  person,  whom  the  witness  understood 
to  be  the  chief  clerk  of  the  freight  depart- 
makt  of  the  defendant  company.  We  there- 
fore give  that  more  at  length  than  as  before 
reported.  The  testimony  of  the  witness  as 
to  tbla  conversation,  as  set  out  by  appel- 
lant^i  counsel  in  their  statemwt  and  brief. 
Is  to  tbe  effect  that  this  witness  "called  at 
the  general  freight  office  of  the  defendant,  In 
tbe  Lincoln  Trust  Building,  St  Louis,  Mo., 
and  made  Inquiries  there  as  to  whether  or 
not  delivery  had  been  made  of  the  goods; 
that  he  made  two.  visits  without  being  able 
to  ascertain  whether  the  goods  bad  been 
delivered,  or  where  tbey  were;  that  on  tbe 
third  visit  be  was  referred  by  the  clerk, 
called  tbe  tracing  clerk,'  to  anotba  clerk  In 
that  department,  whom  the  tracing  clerk 
said  was  tbe  dilef  clerk  of  tbe  general 
freight  department;  that  he  asked  tiie  last- 
named  clerk  what  bad  been  done  with  (he 
car,  and  the  clerk  replied,  'We  delivered  the 
car  to  Mr.  Leigh;*  that  he  asked  him  why 
be  had  made  delivery  without  taking  up  the 
receipt  given  at  the  time  the  Bbtpment  was 
made^  to  which  tbe  clerk  replied,  that  Mr. 
Leigh  had  given  a  btmd  to  indemnify  tiiem 
against  damage  for  makli^  a  delivery  with- 
cat  taking  up  the  receipt*"  So  fiar  from 
the  brief  of  aiwellant  Referring  to  the  rec- 
ord Itself,  It  appears  that  when  this  state* 
mmt  of  the  gmtleman,  who  Is  claimed  to 
have  been  the  chief  cleric  of  the  goieral 
freight  d^rtment,  was  made  to  the  repre- 
smtative  of  plaintiff,  that  the  lattM*  said 
to  this  person  that  it  seemed  that  tbe  only 
tbiag  that  was  left  for  plaintitt  to  do  was 
to  bring  a  suit  against  the  Wabash  Railroad 
Company  for  its  conversion  of  the  goods,  to 
which  this  parson  answered:  "7es,  that  Is 
tbe  only  thing  you  can  do.  Mr.  Leigh  ob- 
jects to  tbe  amoont  of  these  storage  charges, 
and  the  company  and  Mr.  Leigh  ot^fat  to  get 
together,  and  if  they  can't  agree  on  this  the 
only  thing  you  can  do  Is  to  sue  tbis  com- 
pany, and  Mr.  Leigh  can  come  in  and  de- 
fend. It  la  nothing  to  the  Wabash  Com- 
pany one  way  or  the  otber,  for  we  are  fully 
Indemnified  by  the  bond  of  Mr.  Leigh."  It 
very  'dearly  appears  that  when  the  agent  of 
plaintiff  had  not  only  gone  In  person  to  this 
general  freight  office  of  the  defendant  com- 
pany but  had  called  It  up  over  the  telephone, 
to  inquire  about  this  missing  shipment,  and 
when  on  this  last  occasion,  which  was  his 
third  visit  to  this  known  gen^^  freight  of- 


fice of  the  Wabash  Railroad  Company,  In  the 
city  of  St.  Louis,  and  again  made  Inquiry  of 
a  clerk  In  that  office  as  to  whether  or  not 
a  delivery  had  been  made  of  the  goods,  he 
was  referred  by  that  clerk  to  a  gentleman 
sitting  at  a  desk  there  and  whose  name  was 
given  to  the  witness  at  the  time  but  whose 
name  the  witness,  at  the  trial,  was  unable 
to  recall.  The  witness  testified  that  he  ad- 
dressed this  gentleman  by  name;  that  he 
was  sitting  at  a  desk  in  the  general  freight 
office  and  appeared  to  be  In  charge  of  the 
matter  and  was  the  gentleman  to  whom  the 
witness  had  been  referred  by  the  tracing 
clerk  of  the  defendant,  with  whom  he  had 
had  the  previous  conversations.  He  gave 
the  name  of  the  tracing  clerk  and  stated 
that  this  all  occurred  at  the  general  offices 
of  the  Wabash  Railroad  Company  in  the 
Lincoln  Trust  Building  in  St  Louis,  In  the 
general  freight  department  This  tracing 
clerk  In  the  office,  with  whom  he  had  had 
previous  conversations  In  an  endeavor  to 
trace  the  shipment,  told  him,  on  the  last 
occasion  of  his  visit  there,  that  the  chl^ 
clerk  had  charge  of  the  matter,  naming  him 
and  pointing  him  out,  "as  over  at  that  desk 
and  you  will  have  to  take  up  the  matter 
with  him.**  Wh^eupon  witness  went  to  this 
gentleman,  addressing  him  by  name,  and 
stated  to  him  that  his  business  was  to  find 
out  what  bad  become  of  tbe  carload  of  goods 
shipped  by  tbe  American  Storage  ft  Moving 
Company  on  the  date  named.  Whereupon 
this  geutionan  gave  him  the  Information 
above  set  out. 

It  is  strenuously  a^nwd  that  this  Is  no 
sufficient  Identification  of  the  person  named 
as  an  agent  of  the  defendant,  or  that  be 
was  at  the  time  in  the  discharge  of  his  duty 
as  such  agent,  or  tbiit  tbe  Information  was 
given  by  him  In  the  line  of  his  duty.  Hence 
it  Is  argued  that  tbe  declarations  of  this 
person  are  not  binding  upon  this  defendant 
and  that  the  conversation  had  with  him 
should  not  liave  been  admitted.  We  cannot 
agree  to  this.  There  Is  no  contradiction 
whatever  In  the  record  of  this  testimony  of 
the  agent  of  the  plaintiff.  It  was  had 
in  a  known  office  of  tbe  defendant,  with  a 
person  pointed  out  by  an  undisputed  em- 
ployg  of  defendant  there  in  tbat  office  as 
the  chief  clerk  of  that  departm^t;  tbe  lat- 
ter sitting  at  a  desk  In  that  office,  ostensibly 
engaged  there  In  the  business  of  the  defend- 
ant, and  who  took  up  the  matter  In  a  man- 
ner showing  that  it  was  one  with  which  he 
was  familiar.  This  conversation  concerning 
It  bore  Intrinsic  evidence  of  the  fact  that 
it  was  a  matter  within  his  charge.  Uncon- 
tradicted and  believed.  It  established  agen- 
cy. If  It  is  true  that  the  conversation  did 
not  take  place  between  the  agent  of  idaln- 
tlff  and  one  who  in  fact  was  at  the  time  the 
chief  clerk  of  the  freight  department  of  the 
defendant  and  in  charge  of  this  matter  for 
defendant,  disproof  of  that  was  within  the 
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power  of  defendant;  it  wa*  an  easy  matter 
ft>r  tbe  d^endant  to  have  called  Its  chief 
clerk  and  bare  talm  either  give  hla  reraloa 
of  the  oonTersatlon  or  deny  the  owTersa- 
tton  In  toto.  That  was  testlnMmj  peculiarly 
vrftUn  the  power  of  the  defendant  to  pro- 
duce and  It  utterly  failed  to  do  so.  That 
fallore  was  obvious  to  court  and  lury.  This 
la  Uie  real  point  of  the  contention  of  the 
defendant  for  a  reversal  of  this  case,  and 
we  bold  It  untenable.  We  hold  that  there 
was  evldenoe  to  ahow  that  the  person  with 
whom  the  conTersatlon  was  had,  waa  the 
represoitatlTe  of  defendant,  and  that  the 
conversation  with  him  waa  iwoperly  admit- 
ted. 

Tb»  Instmctlona  given  at  the  Instance  of 
plaintiff,  aubmlttlnc  the  question  of  this 
agency  to  the  Jury,  were  i^oper.  WbUe  on 
the  present  trial  two  Instructions  were  given 
at  the  instance  of  plaintUT,  of  which  some 
criticism  is  made,  they  substantially  follow 
tiie  law  as  laid  down  by  this  court  as  appli- 
cable when  the  case  was  previously  before  us. 
!nie  criticisms  now  made  on  these  Instruc- 
tions  learned  counsel  for  the  d^endant 
are  more  verbal  than  subfltantlal. 

We  bold  tiiat  the  case  was  properly  pre- 
sented to  the  jury  cm  the  law,  and  the  ques- 
tions of  fact  being  for  the  determination  of 
the  jury,  their  verdict  ia  conduMve.  The 
jodgmoit  of  the  drcuit  court  is  affirmed. 

JSOHTOm  and  OA.ULFIB!IiD.  JJ.,  concur. 


HUOKSTEP  V.  ST.  LOUIS  ft  H.  RT.  OO. 
(St.  Lools  Oourt  of  Appeals.   Ulssourl.  Jnly 
2,  1912.) 

GABBIBBS  (J  807*)— INJUBT  TO  Pabsekobb— 
CONTEACT  AQAIKBT  LiABILTIT— PaBS. 

A  contnwt  by  a  carrier  of  passensers  re- 
lieving it  from  liability  for  any  eonscqaences  of 
its  own  negligence  ia  ineffectual  for  tbat  par- 
pose,  even  though  the  passenger  with  whom 
the  contract  was  made  was  earned  on  its  trains 
on  a  free  pass. 

[Bd.  Motfc— Fbr  other  cases,  see  Carriera, 
Cent  Dig.  II  12S2-12B9,  1491;  Dec.  Dig.  % 
807.*1 

Appeal  from  Circuit  Court,  Pike  County; 
David  H.  Ebj,  Judge. 

Action  by  Dora  Huckstep  against  the  St 
Louis  ft  Hannibal  Railway  Company.  From 
a  Judgment  for  plaintllf,  defendant  appeals. 
Affirmed. 

J.  D.  Hostetter,  of  Bowling  Green,  and  Geo. 
A.  Halian,  of  Hannibal,  for  appellant  J.  B. 
Jones,  ot  Frankford.  SAliott  W.  Major  and 
W.  O.  Gray,  both  of  Bowling  Green,  for  re- 
Qwndent 

OADUrxBILD,  J.  This  la  an  action  by  the 
plaintiff,  Mrs.  Huckstep,  a  married  woman 
iti  tJie  age  of  88  yeara,  to  recow  damages 
for  persmal  Injuries  sustained  by  her  while 
a  passoiger  on  one  of  the  defendant's  pas- 


senger coaches  traveling  between  Bowling 
Green  and  Hannibal  on  the  7th  day  of  Sep- 
tember, 1906,  by  the  derailment  of  the  ooach, 
caused  by  rotten  ties,  and  Its  ovwtamlng 
and  dropping  some  10  feet  down  a  ste^, 
rodcy  embankment  at  a  point  this  aide  of 
Frankford.  The  coach  in  its  fall  completely 
turned  "turtle"  landing  upside  down  in  a 
creek  bed,  wlieraby  the  plaintUt,  who  w^gfa- 
ed  190  pounds,  was  greatly  and  permanently 
injured,  espe^ly  In  her  nervous  asOiem. 
The  trial  of  the  case  resulted  in  a  verdict  for 
the  plalntlfT  In  the  sum  of  $3,000,  and.  Judg- 
ment being  rendered  thereon,  the  defendant 
bas  duly  prosecuted  its  appeal  to  tbia  eoort 
There  ia  no  question  raised  upon  this  ap> 
peal  but  that  the  facts  shown  In  eivtdenos 
established  a  prima  fade  case  of  negligBoce^ 
causing  plalntUF's  injury,  agataist  the  d^end- 
ant;  nor  la  any  point  nude  as  to  Ow  sMng 
or  refusing  of  Instructions  or  the  adnriarioa 
or  e»lu^>n  of  evideaice;  but  the  defendant 
contends  that  the  trial  court  erred  In  strik- 
ing from  its  amwa  a  i^ea  to  the  effect  Vat, 
when  plaintiff  was  injured,  slie  was  riding 
on  a  pass,  which  contained  condltlone  eecqitp 
ed  by  tlw  plaintiff  whereby  she  volantarily 
aasumed  all  risk  of  aecidoits  and  damagea, 
and  expressly  agreed  tbat  the  defendant 
should  not  be  regarded  as  a  common  carrier 
nor  as  liable  to  her  for  injuries  to  her  per- 
son, whether  caused  by  the  negligence  of  the 
company's  agents  or  otherwise.  Defendsnrs 
theory  in  making  this  contention  Is  that, 
while  a  common  carrier  of  passengm  may 
not  contract  against  the  consequence  of  its 
own  negligence  with  a  passenger  for  hire,  it 
may  do  so  with  one  riding  on  a  tnt  pass. 
This  very  contention  and  theory  were  care- 
fully and  well  considered  and  decided  ad- 
versly  to  the  defendant  by  the  Kansas  City 
Court  of  Appeals  in  the  case  of  Bryan  v. 
Mo.  Pac.  By.  Co.,  ^2  Mo.  App.  228.  We  re- 
gard that  decision  as  soond  and  consist«it 
with  the  general  tendency  of  the  decisicHis 
In  this  state,  and  see  no  reason  for  conflict- 
ing with  it  The  point  Is  ruled  against  the 
defendant  and  the  Judgment  Is  affirmed. 

RBTN0U3S,  P.  and  NORTONI,  J« 
concur. 


8IS0THER  V.  McFARlWUnK 

(St  Lonls  Oonit  of  Appeals.  MissonzL  July^ 

1612.) 

1.  EvinBRCB  (I  824*)— OwmaRn^mnmAL 

Rbpute. 

In  an  action  for  conver^n  of  a  cairiace, 
it  was  error  to  admit  testimony  that,  according 
to  Keneral  reputation,  the  carriage  belonged  t* 
plaintiff's  husband. 

[Ed.  Note.— For  other  eases,  see  Bhridcaoih 
Cent  Dig.  H  1218-1229;  Dec  Dig.  |  SM.*] 

2.  EVIDEKOB  (I  106*>— RaPtJTATIOH. 

In  an  action  against  a  tax  colleetor  fat 
Uie  convenion  of  plaintiff's  property  In  pay- 
ment of  het  hnsband'i  taxes,  it  was  «Tor  to 
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Admit  erldence  fbat  plaintiff  and  her  husband 
vere  repntod  to  be  tax  dodgen. 

{Kd.  Note.— For  other  cases,  see  SMdence, 
Cent  Diff.  H  177-187 ;  Dec  Dig.  |  10«l*] 

&  HUBBAKD  AND  WlTB  (|  49i6*)— GllT— SUT- 

nciENCY  or  Dflivebt. 

Where  the  husband  purchases  an  article 
for  his  wife  and  delivery  la  made  at  tfaelr  home, 
■acb  delivery  is  one  of  possession  to  the  wife 
sufficient  to  constitute  a  valid  gift. 

[Ed.  Note. — For  other  casen,  see  Husband  and 
^ife.  Cent.  Dig.        249-255;    Dec.  Dig.  S 

4.  Tbial  a  292*)— iKSTBUcmoiia— Etidbhcb 

TO  SaPPORT. 

Where,  in  an  action  agatut  a  tax  collector 
for  conversion  of  a  wife's  property  for  her  has- 
imnd's  taxes,  there  was  no  evidence  that  the 
husband  was  daiming  that  she  was  the  owner 
of  the  propertj  In  qaestlon  or  had  any  motive 
for  so  claiming,  it  was  error  to  instruct  that 
the  jury  could  consider  the  motive  which 
prompted  the  husband  to  claim  that  the  prop- 
erty had  been  given  to  plaintiiC,  and  whether  the 
deu  was  la  tact  a  bona  fide  ipA  or  one  merely 
In  name  to  prevent  the  payment  of  taxes. 

TEd.  Note.— For  other  ouea,  see  Trial,  Cent. 
Dig.  II  im,  686-612;  Dec  Dig.  1 252.*] 

5.  Trial  (|  252*>— Iiictbvctionb— Etidekoe 

TO  SCFPOBT. 

Instructions  suggesting  an  Imputation  of 
bad  faith  in  a  party's  conduct  are  always  im- 
proper unless  warranted  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  S05,  690-012:  Dec  Dig.  |  252.*] 

Appeal  from  Glrcult  Court,  Dunklin  Coun- 
ty; J.  L.  Fort,  Judge. 

Action  by  Belle  Strother  againot  John  Mc- 
Farland.  From  a  Judgment  for  defoidant, 
plalntUE  appealE.    Berereed  and  remanded. 

C.  G.  Shepard,  of  Caruthersville,  for  appel- 
lant A.  L.  Oliver  and  Ward  &  Collins,  all 
•of  CarutherBvllI^  for  respondent. 


NORTONI,  J.  TblB  Is  an  action  In  troro- 
as  for  conversion.  'Die  flndii^  and  Judgment 
were  for  defendant,  and  idalntiff  prosecutes 
the  appeal. 

Def^dant  la  collector  of  the  revenue  of 
Pemlacot  comity,  and  as  such  levied  upon 
and  sold  a  carriage  as  the  property  of  Jef- 
t^son  D.  Strother  for  taxes  owing  by  him. 
Plaintiff  la  the  wife  of  J^erson  D.  Strother 
and  prosecutes  thla  suit  against  the  collector 
as  for  a  conversion  of  the  carriage,  which 
It  Is  said  belonged  to  her  and  not  to  her 
busband,  for  the  satisfaction  of  whose  taxes 
It  was  sold.  The  evidence  for  plaintiff  tend- 
ed to  prove  that  she  owned  a  carriage  prior 
to  this.one,  and  that  her  husband,  who  is  a 
mill  man,  drore  the  carriage  to  his  sawmill 
and  kept  It  there  until  it  was  practically 
destroyed.  Because  of  this  he  promised  to 
buy  t.ec  a  new  one.  Thereafter  he  instruct- 
ed the  dealN*  to  fnmish  Mrs.  Strother  with 
such  carriage  as  she  might  choose,  and  that 
be  would  i>ay  tor  tbe  same  to  replace  her 
carriage  theretofore  destroyed.  Plalntlfl  se- 
lected the  carriage  from  a  catalogue  exhibit- 
ed to  her  by  the  dealer,  and  it  was  ordered 


for  her  In  aocordanca  wttb  Bfi.  Strother^ 
Instructions.  TTpon  the  arrival  of  the  car- 
riage at  Caruthersrllle,  wben  the  parties  re- 
sided, Mr.  Strotlier  caused  a  team  of  horses 
to  be  hitched  thereto  and  the  carriage  driven 
and  delivered  at  the  residence  occupied  by 
himself  and  wife.  Mr.  Strother  paid  for 
the  canlage  with  his  own  means;  but,  ao> 
cording  to  the  erldeuoe  of  both  the  dealer 
and  Mrs.  Strotiier,  the  purchase  was  made 
for  Mrs.  Strothv.  It  appears  that  Mrs. 
Strother  always  dalmed  the  carriage  and 
exercised  acts  of  ownershU?  owr  it  for  about 
three  years;  tlat  Is,  from  the  date  of  its 
purchase  until  levied  upon  and  sold  by  de- 
fendant The  evidoice  tends  to  prove  fliat 
when  neighbors  sought  to  borrow  the  car- 
riage, application  was  made  to  filrs.  Strother, 
to  that  end.  and  that  her  husband  made  no 
claim  thereto. 

The  issue  in  the  case  was  as  to  whether 
or  not  plaintiff  or  her  husband  owned  the 
carriage,  and  It  was  pertaining  to  this  the 
proof  was  directed  by  either  party.  Con- 
cerning the  reception  of  proof  with  respect 
to  this  matter,  the  record  abounds  with  er- 
ror, for  It  seems  the  court  admitted  all  man- 
ner of  testimony  In  aid  of  defendant.  A 
goodly  portion  of  this  testimony  was  subse- 
qnently  withdrawn,  on  plaintiff's  motion,  by 
an  oral  instruction  to  the  Jury,  but  enough  re- 
mains In  the  record  to  Justify  the  reversal 
of  the  Judgment  on  that  ground  alone. 

[1]  For  Instance,  several  witnesses  were 
permitted  to  testify,  over  the  objection  and 
exception  of  plalntlfTs  counsel,  that  accord- 
ing to  general  reputation  the  carriage  be- 
longed to  Jefferson  D.  Strother,  plaintiff's 
husband.  Touching  this  matter,  one  witness 
said,  "When  I  heard  anything  said  about  It. 
It  was  generally  known  as  Jeff's  black  'Ma- 
rlar.' "  Obviously  all  of  this  testimony  Is 
Incompetent,  for  none  of  it  was  traceable  to 
admissions  by  plaintiff.  It  amounted  to  no 
more  than  rumor  and  hearsay  and  did  not 
even  tend  to  prove  that  plaintiff  did  not 
own  the  carriage. 

[2]  Another  witness  was  permitted  to  tes- 
tis, over  plaintiff's  objection  and  exception, 
that  plaintiff  and  her  husband  were  reputed 
to  be  "tax  dodgers,"  etc  It  la  obvious  that 
this  evidence  was  Introduced  for  no  other 
purpose  than  to  prejudice  the  jury  and  con- 
fuse the  issue,  to  the  end  of  preventing  'a 
fair  triaL  It  was  clearly  improp^.  It  is 
true  the  court  thereafter  struck  out  a  por- 
tion of  this  evidence,  but  from  reading  the 
record  it  is  entirely  dear  that  all  of  it  was 
not  stricken  therefrom.  The  court's  ruling 
touching  this  matter  is  Involved  in  the  fol- 
lowing words  and  limited  accordingly:  "The 
Court:  That  part  will  be  atrlcfcen  trtan  the 
record  in  regard  to  the  tazoSk  that  tiie  ool- 
iector  told  lilm  about." 

M  It  aivears  Uiat  plalntlfl  owned  the  zee- 
idence  property  and  the  place  where  the  car- 
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riage  was  kept,  but  she  and  her  bnaband  oc- 
cupied the  residence  together  with  their  fam- 
Uy.  Plaintiff  testlfled  that  her  husband  did 
not  make  any  "fbnnal  inesaitatlon"  to  her 
of  the  carzlase  at  the  time  It  wbb  purchased, 
but  merely  porcbaBed  It  for  her  In  lieu  of  the 
one  whi<!h  she  had  Uieretofore  owned  and 
which  be  bad  destroyed.  As  before  Bald, 
Mr.  Strotber  tnstmcted  the  dealer  fib  provide 
Mrs.  Strotber  with  snch  a  carriage  as  she 
might  select  and  he  wonld  pay  for  the  same. 
Both  plalntlfl  and  Mr.  Darrow,  the  dealer, 
twttfled  expressly  that  the  carriage  was 
porchased  for  Mrs.  Strotber.  Of  course, 
Strotber  blmatif  was  not  a  witness  because 
of  the  InblblUou  of  the  statute;  bis  wife  be- 
ing a  iutrty  to  Hie  suit  Darrow,  the  dealer, 
says  Strother  told  him  he  was  buying  the 
carriage  for  his  wife,  and  condnnee,  "In 
fact,  he  bad  me  take  the  catalogue  to  his 
wlfb  to  seteet  It,  and  I  left  It  there  for  a 
day  or  more.**  It  appears  that  Mrs.  Stroth^ 
selected  the  carriage,  and  the  purchase  was 
thereafter  consummated  by  Mr.  Strothw, 
who  p4ld  for  the  same.  On  the  theory  that 
the  snbjectmatter  Involved  a  gift  tuter  vivos, 
whldi,  of  course,  requires  a  deUvery  of  pos- 
session, there  is  a  considerable  contention 
throughout  the  case  that  the  gift  of  the  car- 
riage to  Mrs.  Strother  is  Ineffective  because 
no  actual  delivery  thereof  took  place.  Touch- 
ing upon  this  matter,  plaintiff  requested  the 
court  to  lustmct  the  Jury  as  follows;  but 
it  declined  to  do  so:  "The  court  instructs 
the  jury  that  if  yon  believe  and  find  from 
the  evidence  that  J.  D.  Strother,  the  hus- 
band of  plaintiff,  purchased  the  carriage  in 
question  for  plaintiff,  then  in  contemplation 
of  law  the  husband  never  had  possession  of 
said  carriage,  but  both  the  title  and  posses- 
sion passes  to  the  plaintiff  at  the  time  of 
the  purchase.  In  such  case  no  delivery, 
symbolical  or  actual,  is  necessary."  This  in- 
struction is  a  proper  declaration  of  the  law 
upon  the  particular  facts  of  the  case,  and  it' 
should  have  been  given.  In  those  cases 
where,  during  coverture,  the  husband  pur- 
chases an  article  for  the  wife  and  the  deliv- 
ery Is  made  under  the  purchase  at  their 
home,  Jointly  occupied,  as  here,  the  law  re- 
gards such  delivery  as  one  of  possession  to 
the  wife  In  accordance  with  the  obvious  in- 
tention of  the  parties  and  proceeds  as  though 
such  possession  was  never  with  the  husband. 
For,  obviously,  in  such  circumstances,  if 
the  husband  be  regarded  as  having  posses- 
sion at  all,  it  could  have  been  taken  by  him 
only  In  behalf  of  his  wife.  See  authorities 
In  point  Schooler  v.  Schooler,  18  Mo.  App. 
69,  77;  Wheeler  v.  Wheeler,  43  Conn.  508. 
By  no  otbw  instmction  given  In  the  case 
wtLB  this  question  fairly  presented  to  the 
Jury,  and  the  coi^  therefore  erred  in  refus- 
ing to  give  the  instruction  above  copied. 

[4]  Among  others,  the  court  gave  the  fol- 
lowing instmction  for  defendant:  "The  court 
further  instmcts  you  that  the  question  for 


you  to  determine  In  tbls  case  li  wlietbtf 
the  carriage  In  controversy,  at  the  time  it 
was  sold  by  the  defendant,  was  the  pnqierty 
of  the  idaintiff  or  her  husband.  Jeff  Strotber, 
and  In  determining  that  questttm  yon  are  in- 
structed that  the  burden  of  pro^  Is  upon 
the  plaintiff  to  show  that  the  prt^erty  wis 
hers  at  said  time,  and  you  will  take  Into 
consideration  all  the  facts  and  drcumstanoM 
detailed  in  evidence  In  this  case  as  who  paid 
for  the  property,  the  relation  of  the  plaintiff 
and  Jdf  Strotber  as  husband  and  wife,  thdr 
acts  and  conduct  concerning  the  pK^perty, 
the  use  to  which  the  propoty  was  imt,  to- 
gether with  the  motive  which  prompted  said 
Jeff  Strother  to  claim  that  said  property 
had  been  given  to  plaintiff,  whether  snch 
deal  was  In  fact  a  bona  fide  gift  or  one  mere- 
ly in  name  to  prevent  the  payment  of  hb 
taxes,  and  if,  after  a  full  and  fair  considera- 
tion of  all  the  facts  and  circumstances  In 
this  case,  you  are  convinced  that  said  pur- 
ported gift  was  made  for  the  purpose  of 
defeating  the  paym^t  of  the  taxes  of  said 
Jeff  Strother,  then  said  purported  gift  can- 
not avail  In  this  case,  and  yon  will  find  for 
the  defendant"  Mu<£b  of  this  instruction  Is 
well  enough,  but  that  portion  telling  the 
Jury  they  should  consider  "the  motive  which 
prompted  said  Jeff  Strother  to  claim  that 
said  property  had  been  given  to  plaintiff, 
whether  such  deal  was  In  fact  a  bona  flde 
gift  or  one  merely  In  name  to  prev^t  the 
payment  of  taz^"  etc.,  and  referring  to  the 
gift  as  a  "purported"  gift  is  to  be  condemn- 
ed as  assuming  that  Jeff  Strother  was  nuk- 
ing some  claim  that  the  carriage  belonged 
to  his  wife  and  that  he  had  a  motive  for 
doing  so.  Then,  too,  as  to  this  matter,  the 
Instruction  Is  so^gestlve  of  bad  faith  on  tbe 
part  of  plaintiff  and  her  husband.  There 
Is  not  a  sdntllla  of  evidence  In  the  case 
that  Jefferson  Strother,  plaintiff's  bnsband, 
made  any  claim  that  the  carriage  belonged  to 
his  wife  either  at  the  time  or  snbseqaent  to 
the  levy  thereon.  Indeed,  nothing  whatever 
appears  as  to  Jefferson  Strother  in  the  case, 
except  that  he  purchased  the  carriage  three 
years  before  for  his  wife,  and  there  la  do 
proof  that  he  had  any  motive  at  the  time 
for  conferring  title  upon  her  ensept  to  per- 
form the  kindly  office  of  a  bosband  in  re- 
placing her  prior  carriage.  The  Instmctten 
proceeds  as  though  there  is  some  evidence 
In  the  case  suggesting  a  motive  whkb 
prompted  Jefferson  Strother  to  claim  the  car- 
riage had  been  given  to  his  wife,  and  that 
this  motive  was  trac^ble  to  his  nonpaymoit 
of  taxes  for  which  the  levy  was  made.  There 
Is  no  suggestion  in  the  record  that  Stioflur 
was  Insolvent  at  the  time  tbe  carriage  wis 
purchased  for  his  wife  three  years  beftira 
and  that  he  sought  thereby  to  place  It  be- 
yond the  reach  of  creditors.  When  we  view 
all  of  the  facts  In  evidence,  this  Instmctloa 
seems  to  contain  a  suggestion  of  bad  fattb 
between  plaintiff  and  her  htisband  In  cob- 
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nectttm  with  ^alntUTs  rl^t  to  tiie  earrlase 
when  the  evidence  leraUs  none. 

[|]  Instractkins  Boraestlng  an  imputation 
of  bad  faith  ht  the  conduct  of  a  party  are 
always  Improper  unlen  warranted  by  the 
proof  In  the  cas&  See  Beavcbamp  t.  Hlg- 
Blna,  20  Ho.  App.  514;  Bailee  t.  McMnrry. 
lis  Ho.  App.  2SS.  m  88  S.  W.  167. 

BecaoBe  of  the  errors  above  pointed  out, 
the  Judgment  should  be  reversed,  and  the 
cause  remanded.  It  Is  so  ordered. 

BBXNOLDsi  P.  J,  and  CAULFIELD,  J., 
concur; 


WALKEB  r.  FBITZ. 
(St  Louis  Court  of  Appesls.  Hlasonzl.  Hay  7, 
1912.   Behearing  Deniad  July  2.  U12.) 

1.  AmAL  AND  BUOB  (|  581*)— HoiiOH  wou 
New  Tkux—Abstbaot  or  Bbcosd  Pbofib 

— BlIX  OT  ExCEPnONS. 

That  a  motion  for  new  trial  was  filed  most 
appear  from  the  abstract  of  the  zecord  proper, 
and  it  is  not  sufficient  that  it  appeals  from  the 
bni  of  exceptions. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
EiTor,  Cent  Dig.  H  2875^^181,  Dec 
Dig.  I  581.  •] 

2.  Appeal  and  Ebbob  (|  681*)— Honoir  ros 
New  TaiAir-ABSTBAor  ov  Bccobd  Pbopek— 
Bui  OP  Exceptions. 

The  conrt  on  appeal  cannot  Infer  that  a 
motion  for  new  trial  waa  filtnl  at  the  term  at 
which  the  trial  was  had  merely  becanse  It  was 
filed  the  next  day  after  the  verdict  was  zetaroed 
and  filed  ai^  the  Judgment  rendered,  but  the 
abstract  of  the  record  proper  must  now  ^t 
the  motion  was  filed  at  the  same  term. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  SI  2575-2681,  2t»9;  Dec. 
Dig.  (  581.*] 

S.  Appeal  and  Bbbob  (|  685*)— QnEsnona 

Reviewable— XtscoBD. 

Where  the  abstract  of  the  record  proper 
does  not  show  that  a  motion  for  new  trial  was 
filed  at  the  term  at  which  the  trial  was  bad, 
the  petition,  answer,  reply,  and  Judgment  are 
alone  for  consideration,  and.  in  the  absence  of 
anything  to  JuBdfj  a  reversal  of  the  Judgment 
the  court  must  affirm  it. 

[Bd.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  »  2776-2782;  Dec.  Dig.  I 
636.*] 

Appeal  from  Olrenlt  Court,  Pike  County ; 
David  H.  Eby,  Judge. 

Action  by  Alten  M.  WallEer  against  John 
W.  Fritz.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Afilrmed. 

X  D.  Hostetter^  of  Bowling  Green,  and 
Pearson  A  Pearson,  of  Lonlatana,  Ho.,  for 
appellant  lEL  W.  Uajor,  of  Jefferson  City, 
and  John  W.  Hatson,  of  Louisiana,  Ho.,  for 
reepondoit. 

OAULFIELD,  J.  Action  npcm  a  note  for 
90.000  conceded  to  have  been  given  1^  re* 
spondent  to  appellant  In  consideration  of  cer^ 
tain  abstract  boolcs,  maps,  plats,  and  Insur- 
ance business  sold  tiie  defendant  to  the 
plaintiff.  The  defense  was  want  and  failure 


of  oonsldraatlon.  tn  fliat  plaintiff  did  not 
turn  over  to  the  d^endant  any  insurance 
bnslneaa,  and  hi  that  the  abstract  books, 
maps,  and  plats  wwe  so  incomplete  and  so 
replete  with  errors  as  to  be  utterly  worth- 
lees,  contrary  to  plaintUTs  warranty,  and 
contrary  to  his  r^resentations,  which  the  an- 
swer alleges  were  taJae  and  fraudulent,  etc. 
The  verdict  and  Juij^sment  were  tor  the  re- 
qxmdent  (defendant),  and  the  appellant 
(plaintiff)  has  appealed. 

In  the  view  we  take  of  the  abstract.  It  is 
unnecessary  to  set  forth  the  pleadings  or 
deal  with  the  evidence^  The  record  proper 
shows  that  the  ease  was  called  for  trial, 
both  parties  answered  ready,  and  evidence 
was  heard  on  December  26,  1906.  and  that 
the  verdict  ot  the  Jury  mm  returned  and 
filed  and  Judgment  was  rendered  on  January 
2,  1907.  The  Judgment  Is  set  out  in  fulL 
Then  follows  ttils  language:  "January  Srd, 
1907— Plaintiff  files  his  motions  tor  new  trial 
and  motton  in  arrest  of  Judgment.  Harch 
14th,  1007— Uotions  tm  new  trial  and  In  ar- 
rest of  Judgment  are  each  by  the  ooort  over- 
ruled." 

[1]  There  is  absolutely  imthing  In  the  rec* 
ord  proper  anywhere  to  show,  or  even  indi- 
cate, that  the  mothm  tor  a  new  trial  was 
filed  at  the  same  term  at  which  the  trial 
was  had.  It  Is  not  sufficient  that  that  fact 
appears  from  the  bill  of  ezceptUms.  Under 
repeated  rulings  of  oar  Supr^e  Court  It 
must  appear  from  the  abstract  of  the  record 
proper.  Flanagan  Hilling  Go.  v.  City  of  St 
Louis,  222  Ho.  800,  308,  121  S.  W.  112;  Pen- 
nowfsky  v.  Coerver.  205  Mo.  136,  186,  103 
S.  W.  642;  Harding  v.  Bedoll.  202  Ho.  62S, 
631,  100  S.  W.  638;  Keaton  v.  Weber.  233 
Mo.  601,  683.  136  S.  W.  842. 

ri]  Nor  can  we  Infer  that  the  motion  was 
filed  at  the  same  term  because  it  appears 
to  liave  been  filed  the  next  day  after  the 
verdict  was  returned  and  filed  and  the  Judg- 
ment rendered.  "We  can  take  knowledge  of 
the  beginning  of  a  term  of  court  but  not  Ite 
ending.  It  may  be  In  session  (me  day  or 
longer.  •  •  •  Neither  are  we  required  to 
presume  that  !t  was  during  the  torm.  The 
abstract  shottld  so  show."  Harding  v.  Bedoll, 
supra.  202  Ma,  loc.  dt  632.  100  S.  W.  64a 
Neither  la  there  her^  as  ttiere  was  In  Bank 
V.  Hntton,  224  Ha  42,  128  S.  W.  47,  and 
Nickey  v.  Leader,  236  Ho.  80.  138  S.  W.  18, 
anything  In  the  abstract  of  the  record  proper, 
from  ^idi  it  may  be  Inferred  that  the  trial 
term  bad  not  beoi  adjourned  tmtll  court  In 
course,  whea  the  motion  was  filed. 

[1]  There  Is  nothing  in  this  abstract  of  the 
record  proper  from  which  we  can  see  that 
the  motitm  vras  filed  at  the  trial  term  or  at 
any  term  at  alL  Upon  this  state  of  the  ab- 
stract, there  la  nothing  before  us  for  consid- 
eration except  the  petition,  answer,  reply, 
and  Judgment  and,  as  we  have  been  unable 
to  discover  anything  therein  to  warrant  a 
reversal  of  the  Judgment  and  the  appellant 


•for  aOm  cmss  —  same  topic  aafl  tertton  NDMBBB  tn  Dee.  Dig.  a  Am.  Dig.  Kejr  No.  SerlM  a  Rsp'r  ladvaue 


Digitized  by 


Google 


148  SOUTHWESTERN  BEPOBTEB 


(Ma 


cu^ests  nothing,  It  1b  Incnmbent  upon  us 
to  affirm  the  judgm^L  Keaton  r.  Weber, 
«npra,  233  Ho^  loa  dt.  694,  136  8.  W.  342; 
State  T.  Fawcett,  212  Mo.  729,  738,  111  S. 
W.  662.  We  may  aay  In  passing,  however, 
tbat  It  Is  ttztramdr  dlataBtefnl  to  ns  to  have 
a  case  go  off  on  a  point  like  this.  For  that 
reason  we  adopted  oar  rule  33  requiring  a 
respondent.  In  case  he  wishes  to  qnestloa  the 
sufficiency  of  the  abstract,  to  file  his  objec- 
tions In  writing  within  10  days  aftSr  the 
abstract  has  been  served  upon  him,  distinctly 
specifying  the  supposed  defects  and  insuffi- 
ciencies of  tlie  abstract,  and  to  SOTe  a  copy 
ot  such  objections  upon  the  aK>ellant 
Where  respondents  have  failed  to  comply 
with  this  role,  we  have,  where  poasiU^ 
treated  the  snpposed  defects  and  insafflclen- 
des  as  waived,  and  dealt  with  the  cases  on 
their  merits.  In  this  case,  however,  the  re- 
flpoadoit  has  met  all  the  requirements  of  the 
nil^  and  we  granted  appellant  10  days  time 
and  opportunity  to  amend  his  abstract  so 
as  to  cure  the  defects  and  insufficiencies 
which  reqiondent  bad  speclfled,  Including  the 
«ne  under  consideration,  but  the  appellant, 
though  amending  his  abstract  In  other  re- 
spects, did  not  amend  In  this  one,  and  left 
It  Incumbent  upon  us,  under  the  dedsltms, 
to  sustain  the  point  and  affirm  the  judgment, 
^e  Judgm^  is  affirmed. 

BBYKOLDS,  P.  J.,  and  NORTONI,  3^  con- 
cur. 


LAm  T.  FRIEDMAN. 

<St  Louis  Court  of  Appeals.  MissonxL  July  2, 
1912.  Behearinf  Denied  Xnly  19, 1912.) 

X.  MoHET  Received  ({  1*)— Rianr  to  Bnsov- 

EB. 

Where  defendant  acting  bb  the  agent  nccofl- 
ated  a  sale  of  realty  to  plaintiff,  who  paid  the 
fimisideration  directly  to  the  principal,  plaintiff 
cannot.  In  asBumpsIt  for  mone;  had  and  re- 
-ceived,  recover  against  defendant,  though  the 
principal's  deed  waa  a  forgery;  It  being  neces- 
sary to  show  that  the  money  was  paid  to  de- 
fendant. 

[Ed.  Note.— For  o^ier  eases,  sea  Money  Be- 
oelved,  Gent.  Dig.  f  1;  Dee.  Dig.  1 1.*] 

%  Pbirctpai.  and  Agert  f{  136*)— AoEm'fi 

LXABTLITT  FOB  PbINCIPAL'S  DEFAULT. 

Where  defendant  acting  as  agent  n^oti- 
ated  a  sale  of  realty  to  plaintiff  and  plaintiff 
paid  the  consideration  to  defendant,  who  traoB- 
ferred  It  to  his  principal  without  knowledge 
that  his  principal  had  do  title  to  the  realty  and 
that  his  deed  was  a  forgery,  defendant  Is  not 
liable;  the  payment  to  him  as  agent  bdng  a 
payment  to  ols  principal. 

[Ed.  Note.— For  other  cases,  see  Mndml  and 
^nt,  Cent.  Dig.  H  419-401;   Dee.  l)ig.  S 

It.  l^iAi.  d  148*)— QtTEBTxoira  TOE  Jvn—Pm- 

BICFTOET'  InSTBUCTIOn. 

Where  the  evidence  on  an  issue  of  fact  is 
•abstantiaUy  conflicting,  it  should  be  submitted 
to  the  JuiT' 

[Dd.  Note.— For  other  cases,  see  Tfial,  Cent 
Dig.  H  342.  843;  Dec.  Dig.  S  14S.*] 


Appeal  from  St  Louis  Clrcnit  Otnut; 
Ohas.  Glaflin  Allen,  Judge. 

Action  by  Adolph  J.  Umg  against  Benja- 
min Friedman.    From  a  Judgm^t  for 
fendant,  plslntifF  appeals.  Affirmed. 

The  plaintiff,  Adolph  J.  Lang,  brought 
this,  an  action  fbr  moAey  had  and  received, 
against  Alfred  W.  Byrett  and  Benjamin 
Friedman.  Syrett  not  being  found,  the  peti- 
tion was  dismissed  as  to  him,  and  the  plain- 
tiff proceeded  against  Frled^nan  nlone^  A 
trial  being  had,  the  Jnry  returned  a  Terdkt 
for  the  defmdant,  and  Judgment  being  ent^ 
ed  thereon  the  plaintiff  has  anpealed. 

It  appears  from  the  evidoioe  that  Lang 
and  Friedman,  the  latter  a  real  estate  bro- 
ker, each  had  desk  room  in  the  office  of  one 
Low^teln,  a  real  estate  agent  One  day 
Friedman  was  met  by  Syrett,  a  real  eatate 
agent  who  asked  him  tf  be  wbm  (Q>ea  for 
a  bai^in.  Friedman  asked  him  wben  It 
was,  and  Syrett  told  him.  Frtednuui  looked 
at  the  proper^,  some  vacant  lot%  and 
thought  they  were  cheap.  Syrett  said  he 
would  give  htm  $00  for  adllng  Qum.  0<^ 
lug  back  to  the  office,  Friedman  t(dd  Loweti* 
stein  that  he  had  seen  a  bargain  In  piopn^ 
ty,  but  had  all  tibat  he  btmself  eoald  canr* 
Lang,  who  was  presoi^  became  Interested, 
and  told  Lowenstein  te  go  and  look  at  the 
lots,  saying.  If  thef  were  dieap,  he,  Lens, 
might  buy  them.  Lowenstein  and  Friedman 
then  went  to  look  at  the  lots.  At  this  time 
Friedman  did  not  know  who  owned  ttwm; 
neither  did  he  himself  profess  to  own  thent 
He  merely  represented  that  tb^  had  been 
offered  to  him  without  mentioning  by  whom. 
As  Lowenstein  repressed  it  in  his  teettmony: 
"Tliere  was  no  conversation  as  to  wtuHa 
Friedman  was  offering  the  property  for.  It 
was  offered  to  Mr.  Lang  as  a  proposition 
that  was  offered  to  Friedman  and  the  latter 
was  going  to  turn  It  oY&e  to  t^ng,  it 
he  wanted  to  purchase  It  Friedman  did  not 
represent  it  as  his  own  proper^.  He  was 
doing  business  as  a  real  estate  agent  and 
helping  to  n^tlate  sales  of  real  estate,** 
Having  seen  the  proper^,  Iiowenstetn  r^ 
ported  back  to  Lang  that  it  was  Indeed  a 
bargain.  Lang  said  he  would  bny  the  Mm, 
and  thereupon  appointed  Lowenstein  as  his 
agent  with  full  power  to  buy  them  and  at- 
tend to  all  the  papers  and  dwells,  as  well 
as  to  advance,  and  pay  that  portion  of  the 
purchase  price  which  was  to  be  imld  In  cash, 
some  fTOB.  Because  of  Lowensteln's  greater 
experience,  Friedman,  too,  left  the  whole 
matter  with  him  to  look  aftOT  and  dose  the 
transaction.  Mo  earnest  moauaf  had  been  ex- 
acted in  the  transacOoQ,  but  en  Janoarj  lOb 
1007.  tile  day  before  the  deal  waa  finally 
closed,  Friedman  received  a  ttfefdioDe  call 
from  the  Maplewood  Bank,  asylttc  It  had  an 
order  fRHu  Syrett  for  9200  wUeb  It  wvraid 
like  to  have  Friedman  see  paid  trtwa  the  deal 
was  closed.  It  promised  to  mall  the  ordw  to 
Friedman.  Friedman  then  went  to  Loweistela 
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and  got  a  cbeck  for  $250  on  account  of  the 
purchase  price,  the  check  being  made  paya- 
ble to  Friedman.  Lowensteln's  testimony 
tends  to  prove  that  Friedman  did  not  dis- 
close his  connection  with  Syrett  until  after 
his  check  was  given,  but  Friedman  testified 
in  regard  to  obtaining  this  check:  "I  think 
I  told  Mr.  Lowensteln  for  what  purpose  it 
was,  and  that  It  was  a  courtesy  for  the 
bank,  and  for  whose  account.  •  It  has  been 
so  long  I  don't  remember  what  I  said  to 
Lowensteln.  Of  course,  I  mentioned  to  him 
It  was  for  $250.  I  got  an  order  from  the 
Uaplewood  Bank,  and  from  whom  I  got  that 
order."  Friedman  deposited  this  check  to 
his  own  account  in  the  bank,  and  on  the  next 
day,  January  U,  1907,  mailed  bis  own  check 
to  the  Maplewood  Bank  In  payment  of  Sy- 
rett's  order.  Syrett  had  gotten  a  certificate 
of  title  from  the  title  investigator  and  this 
was  brought  to  Lowensteln  at  bis  office.  It 
showed  the  title  to  be  in  one  Wlldberger  and 
wife,  subject  to  certain  deeds  of  trust,  which 
was  accoraing  to  the  previous  understand- 
ing of  the  parties.  On  January  11,  1907. 
Lowensteln  made  out  a  check  for  $455  with 
which  to  pay  the  balance  of  that  portion  of 
the  purchase  price  which  was  to  be  paid  in 
cash.  This  check  he  made  out  and  signed 
at  his  office.  It  was  made  payable  to  Syrett 
There  can  be  no  doubt  that  at  this  time 
Lowensteln  fully  understood  Friedman's  con- 
nection with  Syrett;  that  is,  that  Syrett 
was  purporting  to  represent  Wlldberger,  and 
that  Friedman  was  a  subagent  for  Syrett 
Lowensteln  then  went  with  Friedman  to 
Syrettes  office  where  the  deeds  which  Lowen- 
steln had  prepared  were  found,  apparently 
duly  executed  and  acknowledged.  The  per- 
sons present  at  this  time  were  Syrett,  Low- 
ensteln, and  Friedman.  Lowensteln  compar- 
ed the  deeds  with  the  certificate  of  title,  and 
on  his  suggestion  Syrett  Inserted  mention 
in  them  of  the  deeds  of  trust  Lowensteln 
had  Syrett  Indorse  the  check  for  $45S.  and 
took  it  to  the  bank  upon  which  it  was 
drawn,  and  procured  a  cashier's  check  paya- 
ble to  Syrett  He  then  went  with  Friedman 
back  to  Syretf  i  office,  and  the  three  of  them 
went  with  the  deeds  and  cashier's  dieck  to 
the  title  investigator's  office,  where  Syrett 
left  the  deeds,  and  Lowensteln  left  the  check, 
with  instructions  to  the  title  investigator  to 
record  It,  and  then  farther  examine  the  rec- 
ord title,  and  If  found  satisfactory— that  la, 
in  Lanff--to  deliver  the  check  to  Syrett  and 
the  deeds  to  Lowensteln.  AU  this  was  done 
and  Syrett  received  and  cashed  the  check, 
and  Lowoisteln  recetved  the  deeda  after 
they  bad  been  recorded. 

Several  months  afterwards  Friedman 
heard  nunon  on  tbe  street  that  Syrett  was 
a  former,  and  onmnmileated  the  mnior  to 
Lowensteln.  Lowensteln  made  an  investiga- 
tion, and  found  that  tbe  deedfl  to  Lang  were 
forgeries.  Cp  to  this  time  Friedman  vnu 
not  cognisant,  and  bad  no  reason  to  believe, 
that  tbe  deeds  were  forgeries,  or  that  any 


fraud  was  contemplated  or  committed.  He 
and  Lang  were  equally  Innocent  In  that  re- 
spect. And.  of  course,  Friedman  had  no  no- 
tice or  Idea  that  the  plaintiff  had  any  claim 
thereto  when  the  money  was  paid  either  to 
Syrett  or  to  the  Maplewood  Bank.  Neither 
is  there  any  suggestion  that  Friedman  profit- 
ed or  was  to  proflt  out  of  the  transaction 
except  for  hla  $50  commission,  and  that  he 
never  received.  Over  two  years  after  the 
forgery  became  known  to  him  Lang  brought 
this  suit  It  was  shown  by  tbe  evidence 
that  Lang  reimbursed  Lowensteln  the  $250 
be  had  first  paid  to  Friedman,  and  Fried- 
man had  paid  over  to  tbe  Maplewood  Bank 
on  Syrett's  order,  but  the  court  excluded  evi- 
dence that  Lang  reimbursed  Lowensteln  the 
$455  which  Lowensteln  paid  directly  to  Sy- 
rett (It  is  interesting  to  note,  though  It  has 
no  apparent  bearing  on  this  case,  that  Lang 
made  the  Wildbergers  give  him  $100  for  a 
quitclaim  deed  to  remove  the  cloud  npon 
their  title  cast  by  the  forgery.) 

At  the  instance  of  the  plaintiff  the  court 
Instructed  the  Jury  as  follows:  "(1)  Tbe  Ju- 
ry are  instructed  that  If  they  find  and  believe 
from  the  preponderance  or  greater  weight  of 
the  evidence  that  tbe  plaintiff  paid  to  the 
defendant  Friedman  $250  as  part  of  the  pur- 
chase price  of  the  lots  mentioned  in  the  evi- 
dence, and  that  deeds  to  said  lots  were  de- 
livered to  the  plaintiff  and  thereafter  were 
found  to  be  forged  deeds,  and,  if  the  Jury 
further  find  from  the  evidence  that  said  sum 
of  $250  was  received  by  the  defendant  as  a 
principal  in  the  transaction  and  for  his  own 
use,  th^  will  find  a  verdict  in  favor  of  tbe 
plaintiff  for  not  exceeding  tbe  sum  of  $250, 
with  Interest  at  the  rate  of  6  per  cent  per 
annum  from  the  time  you  may  believe  from 
the  evidence  the  plaintiff  made  a  demand  on 
the  said  defendant  If  you  believe  from  the 
evidence  that  such  a  demand  was  made ;  oth- 
erwise from  the  time  of  tbe  filing  of  this  suit 
to  wit  November  18, 1909."  At  the  Instance 
of  the  defendant  the  court  Instructed  tbe  Ju- 
ry as  follows:  "The  court  instructs  the  Jury 
that  if  th^  believe  from  the  evidence  in 
this  case  that  defendant,  Benjamin  Fried- 
man, acted  as  agent  for  A.  W.  Syrett  in  the 
transaction  with  plaintiff  regarding  the 
Greenwood  lots,  and  If  yon  further  believe 
from  the  evidence  that  this  fact  was  known 
to  plaintiff's  agent  Lowensteln,  before  the 
transaction  was  closed,  or  any  money  paid 
on  account  of  same,  and  If  you  further  be- 
lieve from  the  evidence  that  defendant  paid 
to  B.  £4  Wilson,  cashier  of  the  bank  of 
Maplewood,  npon  the  order  of  A.  W.  Syrett, 
the  sum  of  ^SO  received  by  defendant  from 
Lowensteln,  and  that  defendant  at  the  Ume 
of  aneh  payment  had  no  knowle^  that  the 
deeds  to  plaintiff  weie  forged,  0>m  your  ver- 
dict ahonid  be  for  the  defendant"  Plaintiff 
oflEered,  and  the  conrt  refused  to  glv^  four 
other  InstmcUons.  Of  these  tautmctlon  No, 
4  anthoiized  a  verdict  tat  plalntUt  If  the 
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Jury  found  "tbat  said  defendant  showed  said 
lots  to  said  Lowensteln  and  r^resented  them 
to  be  the  property  of  Mary  WUdberger  and 
John  W.  Wlldberger,  respectively,  and 
agreed  upon  a  sale  of  the  same  to  plaintiff 
through  said  Lowensteln  for  the  sum  of 
$700,  subject  to  certain  deeds  of  trust ;  that 
thereupon  said  Lowensteln  paid  by  check 
to  aald  def^dant  the  sum  of  $250  on  the 
purchase  price  of  said  lots;  that  thereafter 
said  defendant  exhibited  to  said  Lowensteln 
the  abstract  of  title  and  deeds  for  said  lots, 
read  in  evidence  by  plaintiff,  and  at  his  re- 
guest  or  at  his  Instance  said  Lowensteln 
paid  by  check  to  one  Alfred  W.  Syrett,  for 
plaintiff,  the  further  sum  of  %455,  the  balance 
of  the  purchase  price  of  said  lots  and  an  ab- 
stract of  title  thereof,  and  received  for  plain- 
tiff said  deeds  and  abstract  of  title;  that 
neither  of  said  deeds  was  signed  or  acknowl- 
edged by  either  said  Mary  Wlldberger  or 
John  W.  Wlldberger  and  were  forged."  No. 
5  authorized  such  verdict  if  the  Jury  found 
from  the  evidence  "that  defendant  Benjamin 
Friedman  aided  Alfred  W.  Syrett  In  the  ne- 
gotiation" of  the  sale  of  the  lots  to  plaintiff ; 
"that  an  agreement  for  such  sale  to  plaintiff 
of  said  lots  was  made,  and  that  plaintiff 
through  his  representative  paid  the  purchase 
price  agreed  on  for  said  lots  In  part  by  a 
check  drawn  In  favor  of  said  defendant, 
Friedman,  and  In  part  by  a  check  drawn  in 
favor  of  said  Syrett,  and  plaintiff,  through 
either  said  Syrett  or  defendant,  received  in 
consideration  therefor  deeds  to  said  lots  that 
were  forged."  No.  6  was  a  peremptory  In- 
struction to  find  for  the  plaintiff.  No.  7  ad- 
vised the  Jury  "that  it  Is  Immaterial  whether 
said  defendant  had  any  knowledge  or  notice 
that  the  deeds  read  in  evidence  by  plaintiff 
were  forged,  or  that  defendant  did  not  re- 
ceive in  person  all  the  money  paid  as  a  con- 
sideration for  said  deeds." 

B.  P.  JTohnson,  of  St  Louis,  for  appellant 
Andrew  Johnson,  of  St  Louis,  for  respond- 
ent 

OATTUBIBLD,  J.  (after  statliv  the  facts 
as  above).  [1]  1.  It  Is  clear  that  under  the 
law  and  the  evld^ce  plaintiff  had  no  right 
to  recover  from  Friedman  the  $455  which 
was  not  received  by  Friedman,  but  was  paid 
directly  to  Syrett  by  Lang's  agent  and,  as 
instructions  Nos.  4,  S,  and  7  ottereA  by  the 
plaintiff  and  refused  by  the  court  proceeded 
<m  the  theory  that  he  conid  so  recover,  the 
trial  court  did  hot  err  In  refusing  than.  This 
Is  not  an  action  tax  tbunages  against  the  de- 
fendant and  cannot  be  treated  as  such.  It 
Is  purely  ex  contractu,  assumpsit  for  money 
had  and  received,  to  maintain  whieh  It  was 
ne4»ssary  for  plaintiff  to  establish  tibat  de- 
fendant had  received  bis  mon^,  or  that  Sy- 
rett had  received  It  as  defendant's  agent  or 
for  their  Joint  benefit  It  was  not  snfflclent 
to  show  mer^  tiiat  defendant  had  acqnl- 
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eseed  In  or  requested  the  payment  to  be  made 
to  Syrett;  the  plaintiff  not  being  misled  in- 
to the  belief  that  he  was  thereby  making  a 
payment  to  defendant  N.  T.  Gnar.  &  Ini 
Go.  V.  Gleason  et  al.,  78  N.  Y.  503  ;  2  Enc.  of 
Pleading  &  Practice,  p.  1021,  and  cases  citffl : 
Keener  on  Quasi  Contracts,  p.  160.  See,  al- 
so, Hoemer  Com.  Co.  v.  Annan,  81  Ma  App. 
572.  ' 

[2]  2.  The 'court  rightly  authorised  a  ver- 
dict for  defendant  If  the  Jury  found  tbat  he 
received  the  $250  as  the  disclosed  agent  of 
Syrett,  and  paid  It  over  on  his  principal's 
order  before  he  had  knowledge  that  the  deeds 
to  plaintiff  were  forged.  "It  Is  a  complete 
defense  to  an  action  brought  against  an 
agent  for  money,  which  was  voluntarily  paid 
to  him  as  agent,  that  be  has  paid  the  mon^ 
over  to  his  principal  without  notice  of  any 
claim  thereto  on  the  part  of  the  plaintiff, 
from  whom  he  received  the  money,  the  rea- 
son therefor  la  that  in  legal  contemplation 
the  payment  was  made  by  the  plaintiff  to  the 
defendant's  principal ;  and,  If  in  addition 
thereto  the  money  has  in  fact  reached  the 
principal's  hands,  without  notice  on  the  part 
of  the  agent  that  he  should  not  pay  the  same 
over,  then,  since  the  money  has  reached  the 
very  person  to  whom  the  plaintiff  Intended 
to  pay  it.  In  circumstances  Implying  nothing 
inequitable  on  the  part  of  the  defendant  In 
paying  It  over,  the  plaintiff  should  assert  his 
claim  against  the  defoidant's  principal,  aod 
not  against  the  defendant"  Keener  on  Quasi 
Contracts,  p.  62.  See,  also,  27  Cya  8^: 
Leake  on  Contracts  (5th  Ed.)  p.  72 ;  Mechem 
on  Agency,  {  561 ;  Butler  v.  Livermore.  53 
Barb.  (N.  T.)  570;  Hearst  v.  Boyd,  7 
Johns.  (N.  Y.)  183;  Roemer  Com.  Co.  v.  An- 
nan, 81  Mo.  App.  672.  Our  decision  lu  St 
Charles  Savings  Bank  v.  Orthw^n,  160  Mo. 
App.  369,  140  S.  W.  921,  Is  not  to  be  con- 
strued as  holding  contrary  to  what  is  above 
quoted,  for  there  the  alleged  agent  had  no- 
tice at  the  time  that  It  was  receiving  the 
money  of  plaintiff  wrongfully.  In  this  case 
it  Is  uncontroverted  that  the  $250  was  vol- 
untarily paid  to  Friedman  by  Iads'b  agent 
and  that  Friedman  paid  the  mon«y  over  to 
the  Maplewood  Bank  on  an  order  of  Syrett 
bis  principal,  without  notice  of  any  daim 
thereto  on  the  part  of  Long  and  without  any 
knowledge  of  the  foi^ry. 

[t]  The  only  disputed  question  was  wheth- 
er Friedman  had  disclosed  his  agency  and 
the  Identic  of  bis  principal  when  he  re- 
ceived the  $260  fnan  Lang's  agoit  This 
question  was  submitted  to  the  Jury  on  what 
we  deem  substantial  evidence,  and  the  Joiy 
has  found  the  fact  for  the  defendant  In 
this  view  of  the  case^  there  was  no  error  In 
refusing  plalntUTa  peremptory  Instruction. 

The  judgment  Is  afflrmed. 

BBYNOLDS,  P.  J^  and  NOBTONI.  J-  con- 
cur. 
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COHHEmCIAL  ELECTBICA£.  SUPPLY 
CO.  T.  MISSOURI  COMMISSION  CO. 
<St  Louis  Court  of  Appeal!.  MUaouri.  July  2, 

1912.) 

1,  Bailment  (S  14*)— Case  of  Pbopebtt— 
Bailment  for  Mutual  Benefit. 

In  the  abeeoce  of  a  special  contract  where 
a  bailment  is  for  mutual  benefit,-  the  bailee  is 
bonnri  to  exercise  only  ordinary  care  to  keep 
the  property  safely  and  retam  it  when  the  time 
of  tile  bailment  has  expired,  and  in  not  re- 
sponsible for  an  injuiy  occurting  vitbout  his 
ainlt;  but  Bocb  liability  may  be  enlarged 
ooDtract 

[B<d.  Note^For  other  cases,  see  Bailment, 
Cent  Big.  II  45-86;  Dee.  Dig.  1  14.*] 

2.  Batlmint  (I  11*)— Cabb  of  Pbopbbtt— 
Bailment  fob  Motual  Benefit. 

Bailees  are  not  presumed  to  tiaTe  become 
Uable  as  insurefs,  and  bence  a  special  contract 
fixing  tlieir  liability  should  not  be  ezt^ed  be- 
yond its  obvious  scope. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  IS  33-36;  Dee.  Dig.  {  11.*] 

8.  Bailment  (|  14*)— Cabb  of  Pbopebtt— 
Bazlmbnt  fob  Mutual  Bencfit. 

Where  a  hirer  of  a  motor  by  the  contract 
of  hiring  agreed  to  be  responsible  for  any  dam- 
^e  thereto,  barring  ordinary  wear  and  tear, 
and  to  return  it  in  as  good  condition  as  when 
received,  be  was  liable  for  its  destruction  by 
fire,  in  the  absence  of  any  showing  that  the 
motor  itself  caused  the  fire,  and  hence  tliat 
this  was  a  peril  unavoidably  incident  to  its 
use,  since  the  parties  by  excepting  damage 
from  ordinary  wear  and  tear  impliedly  indi- 
cated that  the  eomprehendve  language  used 
■hoold  otherwise  be.  given  full  effect. 

[Ed.  Note.— For  other  cnses,  see  Bailment, 
Gent.  Dig.  iS  45-66;  Dec.  Dig.  |  14.*] 

4.  Bailment  (|  11*)— Care  of  Pbopebtt— 
Bailment  fob  Mutual  BEhsriT. 

The  absence  of  a  special  consideration  for 
an  agreement  by  a  bailee  to  be  responsible  for 
all  damages  to  the  property  is  immaterial  ex- 
cept as  bearing  upon  the  question  of  intent; 
the  bailment  itself  being  a  sufficient  congidera- 
tion  for  such  agreement. 

[Ed.  Mote^For  other  cases,  see  Bailment, 
Cent.  Dig.  H  38-86;  Dee.  Dig.  t  11.*] 

b.  contbactb  (|  16s*>—co  rsi  sued  aoainst 

Pabtt  Pbbpabing. 

The  rule  that  all  doubts  and  ambiguities 
in  a  contract  should  be  determined  against  the 
party  preparing  it  is  not  very  important,  and 
should  be  resorted  to  only  when  all  other 
means  of  construction  fall,  espedally  where  the 
other  party  signed  the  contract,  and  caused 
some  coanges  to  be  made  therein. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  I  736;  Dec.  Dig.  S  156.*] 

Appeal  from  St  Louis  Clrcait  Goort;  W. 
B.  Homer,  Judge. 

Action  by  the  Commercial  Electrical  Sup- 
ply Company  against  the  Missouri  Commis- 
sion Conqtany.  From  a  Jndgni^t  tor  plain- 
tiff, defendant  appeals.  Afflnned. 

Jndaon  ft  Oreoi,  of  St  Lonls,  for  appel- 
lant Fa^  it  Kane  and  Johnson,  Houts, 
Marlatt  ft  Hawes,  all  of  St  Louis,  for  re- 
spoDdent 

OAnLFlELD,  J.  The  plaintiff  Ured  a 
piece  ot  macblnerr— 1  e.,  a  motor — ^to  the 
deCakdant  at  $25  a  month.  Tbe  contract  of 
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hiring  was  contained  In  a  letter  addressed 
by  the  plaintiff  to  the  defendant  and  ac- 
cepted by  the  latter,  and  contained  provi- 
sions as  follows:  "It  Is  distinctly  under- 
stood that  while  the  motor  Is  In  your  pos- 
session yon  (the  defendant)  are  responsible 
for  any  damage  thereto,  barring  ordinary 
wear  and  tear,  and  that  after  yon  have  no 
further  use  for  same,  you  will  return  said 
motor  In  as  good  condition  as  when  receiv- 
ed, barring  ordinary  wear  and  tear."  While 
the  motor  was  In  the  possession  of  tbe  de- 
fendant under  said  contract,  it  was  destroy- 
ed by  a  fire  which  occurred  on  the  defend- 
ant's premises  without  negligence  on  Uie 
part  of  tbe  defendant  The  suit  is  brou^t 
for  the  value  of  the  motor,  $385.  The  plain- 
tiff bad  judgment  In  the  trial  court,  and  tbe 
defendaijt  lias  an)ealed.  The  facts  as  above 
stated  were  agreed  upon  at  tbe  trial,  and 
the  only  question  la  whether  under  sucb 
facts  tbe  Judgment  In  favor  of  the  plaintiff 
can  be  sustained. 

[1]  This  being  an  ordinary  bailm^t  for 
mutual  benefit,  if  there  was  no  special  con- 
tract enlarging  tbe  defendant's  risks  as  bail- 
ee, the  law  bound  It  to  exercise  only  ordi- 
nary care  and  diligence  to  ke^  the  proper- 
ty safely,  and  to  return  it  when  the  time  of 
the  hiring  had  expired.  It  did  not  hold  the 
defendant  responsible  for  an  Injury  occur- 
ring without  its  fault  McEvers  v.  Steam- 
boat Sangamon,  22  Mo.  187;  Orady  v. 
Sehwelnler,  16  N.  D,  452,  113  N.  W.  1031,  14 
L.  H.  A.  (N.  S.)  1089,  125  Am.  St  Bep.  674, 
15  Ann.  Cas.  161.  But  the  defendant  could 
by  special  contract  enlarge  its  liability,  even 
to  the  extent  of  securing  the  plaintiff  against 
all  loss  whatever.  The  question  here  Is, 
Did  tbe  parties  Intend  that  the  contract  be- 
fore us  should  have  that  effect?  The  par- 
ticular language  in  question  is:  "It  Is  dis- 
tinctly understood  that  while  the  motor  la  In 
your  possession  you  are  responsible  for  any 
damage  thereto,  barring  ordinary  wear  and 
tear." 

[1]  Bailees  are  not  to  be  presumed  to  have 
become  liable  as  insurers,  and  we  should 
not  expound  this  language  unfavorably  to 
the  bailee  beyond  Its  obvious  scope.  3  Am. 
ft  Eng.  Enc.  of  Law  (2d  Ed.)  p.  750.  [S]  But 
this  does  not  mean  that  we  must  distort  or 
ignore  the  language  used  by  the  parties; 
on  the  contrary,  it  Is  our  duty  to  give  It 
effect  as  showing  their  Intention,  unless  there 
Is  something  in  the  nature  of  the  subject- 
matter  or  otherwise  to  Indicate  a  different 
one.  If  the  words  used  here  are  given  ef- 
fect as  they  must  be,  we  are  unable  to  see 
how  defendant  can  escape  liability  for  dam- 
age by  fire  to  the  motor  while  in  its  pmaeB- 
sion,  for  the  contract  expressly  provided! 
that  be  shall  be  responsible  for  any  damage^ 
barring  ordinary  wear  and  tear.  The  fact 
that  tbe  parties  expressly  excei>ted  "ordi- 
nary wear  and  tear"  from  thtf  damage  for 
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whlcb  tbe  defendant  was  to  be  responsible 
Indicates  that  tbey  realized  that  tbe  words 
"any  damage"  were  "broad  enongh  to  Include 
every  kind  ot  damage,  even  ordinary  wear 
and  tear,  unless  expressly  excepted;  for,  if 
the  words  "any  damage"  had  been  Intended 
to  mean  only  damage  resulting  from  defend- 
ant's negligence,  it  would  hare  been  entire- 
ly unnecessary  to  except  ordinary  wear  and 
tear,  which  could  not  possibly  be  ascribed 
to  such  n^llgence.  And  It  may  be  assumed 
that  by  recognizing  the  necessity  for  the 
stating  of  exceptions,  and  yet  stating  only 
one,  the  parties  Indicated  that  the  compre- 
hensive language  used  sbould  otherwise  be 
given  its  full  effect  There  Is  no  reason  for 
holding  otherwise.  As  was  said  In  Rapid 
Safety  Fire  Ex.  Go.  t.  Hay-Budden  Mfg.  Co., 
37  Misc.  Rep.  666,  75  N.  Y.  Supp.  1008,  a 
case  very  much  like  this:  "The  contract  Is 
not  contrary  to  public  policy.  It  Is  not  even 
Qureasonable  or  unfair.  There  are  many 
reasons  why  the  party  who  had  the  custody 
of  the  bailed  goods,  and  the  control  of  the 
premises  on  which  they  are  kept,  should  be 
Uable  for  loss  in  a  case  where  no  fault  is 
proved  against  any  one,  rather  than  that 
such  liability  should  be  placed  upon  the  par- 
ty who  had  no  control  of  the  goods,  and 
does  mot  wea  have  eqnal  advantages  for 
sscertalning  all  the  facts  relating  to  tbelr 
destmction.  At  any  rate,  In  this  case  the 
minds  of  the  parties  iqieclfically  met  in  a 
lawful  contract  apon  the  v&ey  event  that  has 
occurred,  yis.,  the  destruction  of  the  proper- 
ty In  question,  and  we  see  no  nas(ni  why 
the  agreement  shoold  not  be  enforced.'* 
Precedaits  are  of  little  valne  in  construing 
such  contracta  as  this,  because  so  moch  de-. 
pesaOa  upon  the  t^ns  of  the  particular  con- 
tract in  Question,  the  nature  of  the  subject- 
matter,  etc.;  but  the  foUovrlng  are  cited  in 
addition  to  that  last  above  mentioned,  as 
tending  to  en]n>ort  ovr  construction  of  this 
contract:  Pepw  v.  Brass  Mfg.  Co.,  146  Mo. 
App.  123  S.  W.  1012;  Drake  v.  Wbite^ 
117  Ifose.  10;  Archer  t.  Walker,  88  Ind. 
472.  The  defendant  dtes  us  to  the  follow- 
ing cases  as  Justifying  a  contrary  construc- 
tion: McEvers  v.  Steamboat  Sangamon,  22 
Mo.  187;  Whitehead  v.  Vanderbllt,  10  Daly 
(N.  Y.)  214;  Seevers  v.  Qabel,  94  Iowa,  76, 
62  N.  W.  669,  27  U  R.  A.  733,  68  Am.  St 
Rep.  381;  Young  v.  Bruces,  6  Lltt  (Ky.) 
324;  Harris  t.  Nicholas,  19  Ya.  483;  Lake 
Michigan  Car  Ferry  Transp.  Co.  v.  Crosby 
(D.  C.)  107  Fed.  723;  Clough  v.  Stiliwell 
Meat  Co.,  112  Mo.  App.  177,  190,  86  S.  W. 
680.  These  cases,  however,  in  so  far  as 
tbey  bear  on  the  question  at  all,  merely  de- 
clare that  a  bailee  Is  excused  from  his  spe- 
cial contract  to  return  the  balled  property 
In  good  condition  if  the  property  perishes  or 
is  destroyed  without  his  fault  There  are 
-difterent  reasons  given  in  these  cases,  but 
they  all  reSoIve  themselves  into  the  one 
ihatf  under  the  circumstances,  the  parties 


must  have  intended  that  the  bailee  should 
be  80  excused.  Thus  It  is  said  that,  as  the 
contract  is  to  return  a  particular  spedfie 
thing,  the  parties  must  from  the  beginning 
have  known  that  It  could  not  be  fulflUed  un- 
less when  the  time  arrived  for  such  fulfill- 
ment the  thing  continued  to  exist,  and  when 
entering  Into  the  contract  must  have  contem- 
plated such  continued  existence  as  the  found- 
ation of  what  was  to  be  done.  Therefore 
such  a  contract  is  to  be  construed  as  snb- 
Ject  to  an  Implied  condition  that  the  parties 
shall  be  excused  in  case  before  breach  tbe 
contract  becomes  impossible  from  tbe  perish- 
ing of  the  thing  without  tbe  default  of  tbe 
contractor.  Leake  on  Contracts  (6th  Ed.) 
p.  484.  See,  also,  Clough  v.  Stlllwell  Meat 
Co.,  supra ;  Whitehead  v.  Vanderbllt,  eapa. 
The  last-mentioned  case  also  tested  on  tbe 
ground  that  performance  of  a  contract  is  ex- 
cused where  it  becomes  impossible  by  tbe 
act  of  God.  McEvers  v.  Steamboat  Sanga- 
mon, supra,  would  seem  to  turn  on  the  tmdt 
that  the  casualty  by  which  the  property  was 
lost  was  a  peril  Incident  to  the  nature  of  the 
property,  and  therefore  could  not  be  takm  to 
be  Insured  i^ninst  by  a  mere  covoiant  to 
return  in  sood  condition.  The  oonrt  was 
also  Influenced  In  its  dedaifm  1^  another 
part  of  the  contract  which  threw  light  on 
the  part  In  question.  This  was  also  one 
the  grounds  for  the  decision  In  White- 
head T.  VandwbUt,  anpra.  In  Seems  t. 
Gabel,  supra.  It  was  held  that,  In  tbe  ab- 
8«ice  of  a  contract,  the  law  would  imply  a 
promise  upon  the  part  of  tbe  bailee  to  re- 
turn the  propOTty  at  the  expiration  <tf  the 
term  In  as  good  condition  as  whoi  received, 
ordinary  wear  and  tear  excited,  and  that 
the  bailee's  liability  was  not  enlarged  by 
expressing  in  the  contract  Jost  what  the 
law  would  have  implied.  To  the  same  got- 
eral  effect  Is  Lake  UUdilgan,  ete^  Go.  t. 
Crosby,  enpra.  In  the  said  case  of  Seerers 
T.  Qabel,  supra,  tt  la  also  mentioned  that 
there  was  no  adequate  consideration  mov- 
ing to  the  defendants  aa  insurers  <^  the 
property;  that  the  use  and  the  roit  were 
equivalent  It  also  involved  the  proposUloB 
that  Intervening  ImpOBiibillty  to  p^otm  re- 
leases from  tbe  obligation  to  perform.  The 
opinions  in  the  other  cases  moitloned  do  not 
contain  any  discussion  of  principles  for  our 
guidance.  Now,  it  Is  apparent  tliat  none 
of  the  foregoing  cases  are  arollcable  to  the 
case  at  bar.  The  obligation  here  is  not 
merdy  to  "return  said  motor  in  as  good 
condition  as  when  received,  barring  ordinary 
wear  and  tear,"  thbugh  that  obligation  fi 
contained  in  the  contract  Over  and  above 
that  "It  is  distinctly  understood"  that  while 
the  motor  is  in  its  possession,  the  bailee  is 
"responsible  for  any  damage  thereto  barrinit 
ordinary  wear  and  tear."  Hare  there  is  do 
implied  condition  of  the  continued  exist- 
ence of  the  property,  bnt  there  Is  an  expren 
provision  as  to  UablUly  In  the  event  oC  Us 
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deatnictSon,  for  **aBinaS8^  Is  broad  enov^ 
to  Indnde  "destruction."  Tbere  is  no  obll- 
Ifttlon  which  has  become  lmpo88U>le  to  per- 
form. The  thing  which  has  occurred,  dam- 
age to  the  property,  la  the  verr  thli«  which 
makes  plalntUTs  cause  of  action  complet& 
It  Is  not  an  obUgatl«i  whldi  the  hiw  would 
Imi^.  The  law  would  Imply  reai»onslblUty 
only  for  damage  dne  to  defendant's  negll' 
gence,  while  defendant  has  dlsdnctly  agreed 
to  be  liable  for  "any  damage"  bandng  only 
ordinary  wear  and  tear.  We  take  It,  also, 
that  the  fire  whiA  destK^ed  this  property 
was  not  a  pan  incident  to  tlu  nature  of  the 
properly,  as  was-tbe  action  of  the  Ice  In  Hc- 
ETers  T.  Steamboat  Sangamon,  supra.  If 
the  fire  had  been  dne  to  the  friction  of  the 
motor,  (w  other  like  cans^  unavoidably  inci- 
dent to  the  use,  it  might  be  considered  such 
a  peril,  but  it  was  not  that  It  was,  ac- 
cording to  the  i«reed  facts,  merely  a  Are 
**whlGh  occurred  on  defendant's  premises." 

[4]  As  to  th«:«  being  any  special  conald- 
eratlon  for  the  special  contract  to  be  respon- 
sible for  any  damage  to  the  motor,  the  state- 
meat  of  facts  la  silent  However,  we  do  not 
deem  that  matter  material,  except  as  bear- 
ing on  the  question  of  intent  The  bailment 
transaction  Itself  was  a  snffldent  considera- 
tion for  such  an  obligation.  Defendant  al- 
so dies  the  case  of  Fairmont'  Coal  Co.  v. 
Jonee  &  Adams  Co..  134  Fed.  711,  67  O.  O. 
A.  266,  but  that  case  can  be  of  no  assist- 
ance to  ns  here  because  the  court  based  Its 
construction  of  the  language  there  employ- 
ed npon  other  provisions  of  the  contract,  pro- 
visions which  are  absent  here.  The  case  of 
Link  T.  Hathway,  143  Mo.  App.  602,  127  S. 
W.  913,  BO  far  as  this  matter  is  concerned, 
tnmed  on  a  Question  of  fact  as  to  what  the 
agreement  was,  and  not  of  law,  and,  of 
course,  can  be*  of  no  aid  to  us  in  this  case. 
Nor  we  believe  that  cases  are  In  point 
where  property  is  balled  for  hire  to  a  par- 
ty who  Is  to  do  Bomethii^  with  It  for  the 
bailor,  like  transporting  it,  and  the  bailee 
agrees  to  do  such  thing  safely,  fbr  there,  as 
suggested  by  Judge  Ooode  in  Jaminet  v. 
Stor^  ft  Ifovlng  Co.,  109  Mo.  App.  257,  84 
S.  W.  128,  the  agreement  may  be  said  to 
refer  to  the  manner  of  doing  the  thing  rather 
than  the  result,  and  It  may  well  be  said  that 
the  bailee  performs  such  a  contract  when 
he  does  it  In  a  manner  which  ordinarily  pru- 
dent  and  careful  [>erson8  would  deem  safe, 
though  the  balled  property  be  otherwise  lost 
or  destroyed.  The  obligation  of  the  defend- 
ant here  referred  not  to  the  manner  of  his 
urtng  or  keeping  the  motor  but  to  what  be 
would  do  if  it  received  "any  damage."  His 
obligation  Is  absolute  and  without  exertion 
except  as  to  ordinary  wear  and  tear,  and 
there  Is  no  reasonable  excose  for  importing 
any  exception  Into  it 

[I]  The  defendant  also  suggests  that  the 
contract  being  on  a  form  prepared  by  the 


plaintifl,  "an  ambignitles— all  donbts— there* 
In  moat  be  determined  in  favor  of  defend- 
ant" The  rule  thus  songht  to  4>e  invoked  Is 
not  Twy  Important  and  ia  reswted  to  only 
when  all  other  means  &il.  It  Is  still  fur- 
ther weakened  In  this  case  by  the  fiict 
that  the  dafuidant  signed  the  agreonent  al- 
so and  evoi  caused  some  changes  to  be  made 
thwdn,  thueby  to  a  considerably  if  not 
entire^  extent  becoming  privy  to  the  speech 
of  the  plalntiir.  Bisliop  on  Omtracts,  1414. 
We  do  not  think  tlkere  Is  sUIi  sndi  a  doubt 
as  to  the  propw  construction  of  Uie  con- 
tract that  this  rule  can  be  of  service  hen. 
The  Judgment  to  affirmed. 

BBTNOIiDS,  P.  J.,  and  NOBTONI,  J.,  con- 
cur. 


DUNND  A  OBACE  v.  ST.  LOmS  A  S.  W. 
RY.  CO. 

(St.  Lonls  Court  of  Appeals.   Mlssonxi.  Joly 

2,  1912.) 

1.  CARRintS  a  1(HS*)— DXLAT  IM  SHIPICXNT— 

IiiABiLrrr  for  ConsBQUBrmAL  Dauaoes. 
The  carrier,  not  having  been  informed  of 
the  shlpiMT's  Intention  to  transport  tb«  goods 
for  the  porpose  of  a  sale  thereof  at  a  certain 
time,  which  he  bad  advertised,  is  not  liable, 
becaiue  of  its  delay  in  transportation,  for  iht 
consequential  damiMses  of  loss  of  profits  tnm 
such  sale,  even  are  they  not  too  remote  and 
specalative. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S8  4S1-458;  Dea  Dig.  I  106.*] 

2.  Cabbixbs  ({  S&*)— EsXAausHEn  BiLiES— 
Contracts  fob  Less. 

A  shipper  Is  properly  required  to  pay  the 
full  freight  rate,  established  under  the  Interstate 
commerce  law  (Act  Feb.  4,  1887,  c.  104,  24 
Stat.  379  [U.  S.  Comp.  St.  1901,  p.  8154J). 
though  the  carrier-  has  through  mistake  con* 
tiacted  toacarry  at  a  lesser  rate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  94;  Dec.  Dig.  |3S.*] 

8.  OaBRIEM  (I  2(K*)— OVXROHABOI  BT  COIV- 
NBCTINO  liUTB— LlABILZTT  Ot  INITIAL  CAR- 
RIER. 

Where  plaintiff  contracted  with  defendant 
for  transpOTtatlon  ot  a  ear,  to  be  taken  over 
its  line  to  a  certain  point  and  there  delivered 
to  a  connecting  earner  to  complete  the  trans- 
portation, and  at  destination  the  connecting 
carrier,  without  having  advanced  to  defendant 
its  charges,  collected  an  excessive  amount  to 
cover  the  freight  charges  of  both,  asserting,  as 
to  the  entire  sum,  the  lien  of  both,  defendant, 
by  reason  of  the  wrongful  use  by  the  connect- 
ing carrier  of  the  agency  which  defendant  gave 
it  by  delivery  of  the  shipment  to  it  without  re- 

?uiriDg  an  advancement  of  the  then  accrued 
reight,  became  liable  for  tiie  excess  collected, 
though  it  was  retained  by  the  connecting  car- 
rier. 

[Ed.  Note.— For  other  eases,  see  CartieTS, 
Gent  Dig.  ff  906-919;  DoTlSig.  S  202.*] 

Appeal  from  Circuit  Court  New  Madrid 
County;  Henry  C.  Riley,  Judge. 

Action  by  Dunne  &  Grace  against  the  St 
Louis  &  Sonthwestem  Railway  Company. 
Judgment  for  plaintiffs.  DefNtdant  appeals. 
Reversed  and  remanded,  with  directions. 


•For  otltar  sum  ■••  sams  topic  and  hcUoo  NOMBER  Id  Dec  Dig.  A  Am.  Dig.  Kejr  No.  Buries  a  Rsp'r  I&dsses 
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S.  H.  West  and  Roy  P.  Brltton,  both  of 
St  Louis,  and  Wammack  &  Welbom,  of 
BloomQeld,  for  appellant  W.  A.  Anderson, 
of  WldElUCe,  Kj.,  for  respondents. 

NORTONI.  X  This  Is  a  suit  for  damages 
alleged  to  have  accrued  on  account  of  de- 
fendant's, breach  of  its  obligation  to  trans- 
port plaintiffs*  goods  within  a  reasonable 
time  and  to  recover  an  ezcesslTe  freight 
charge  wnmgfullr  exacted.  Plaintiffs  re- 
covered, and  defendant  prosecutes  the  ap- 
peaL 

[1]  The  salt  originated  before  a  Jnstioe  of 
the  peace  and  found  Its  way  by  appeal  Into 
the  drcolt  court,  where  It  was  tried  without 
a  jury.  The  complaint  seta  fbrth,  and  the 
evldmoe  tends  to  prove,  that  plaintiffs,  co- 
partners, owned  and  operated  a  bushiess  at 
Wlckllffe,  Ky.,  where  they  retailed  wagons, 
buggies,  etc*  They  bad  recently  purchased 
a  secondhand  stock  of  vragons  and  buggies 
and  bad  been  closing  them  out  at  Para- 
gould.  Ark.,  but  desired  to  ship  the  remnant 
of  such  stock  from  that  point  to  their  store 
at  Wlckllffe,  Ky.,  for  the  purpose  of  making 
a  sale  during  the  session  of  the  circuit  court 
at  that  place.  Plaintiffs  applied  to  defend- 
ant's fr^ht  Bgeat  at  Paragould.  Ark.,  for 
a  through  rate  from  that  point  to  WlcklifTe, 
Ky.,  for  a  car  of  wagons  and  buggtes,  and 
was  advised  that  defendant  would  transport 
the  same  at  85  cents  per  hundredweight  to 
destination.  Upon  this  representation,  plain- 
tiffs made  the  shipment  at  the  rato  men- 
Uoned,  but  It  Involved  the  passing  of  the 
car  over  two  railroads,  as  defendant's  line 
did  not  enter  Wlckllffe.  Ky.  The  contract 
of  shipment  contemplated  that  the  car  laden 
with  the  goods  should  be  transported  by 
defendant  to  Cairo,  IlL,  and  there  Melivered 
to  the  Illinois  Central  Railroad  Company  to 
complete  the  transportation  to  Wlckllffe. 
The  distance  between  Paragould,  Ark.,  and 
WIckUffe,  Ky.,  via  Cairo,  111.,  la  about  110 
miles,  and  the  transportation  should  have 
been  completed  within  some  two  or  three 
days.  The  car  was  shipped  from  Paragould 
on  April  8th,  but  was  delayed  In  transit  so 
that  it  did  not  reach  Wlckllffe,  Ky.,  untU 
the  19th  of  that  month.  As  before  said, 
plaintiffs  had  advertised  a  sale  of  wagons 
and  buggies  at  Wlckllffe,  Ky.,  during  the  ses- 
sion of  the  circuit  court  during  which,  it  is 
said,  a  considerable  number  of  prospective 
buyers  assemble  there.  Because  of  the  delay 
in  the  transportation,  the  wagons  and  bug- 
gies did  not  arrive  In  time  for  the  sale  in- 
tended, and  plaintiffs  therefore  lost  the  prof- 
Its  of  the  sale,  at  least  for  the  time  being. 
The  loss  of  the  contemplated  profits  on  this 
proposed  sale  is  the  damages  sued  for  as  a 
result  of  defendant's  failure  to  observe  Its 
obligation  to  transport  the  goods  within  a 
reasonable  time.  Indeed,  Mr.  Dunne,  one  of 
the  plaintiff  partners,  and  the  only  one  who 
testified,  ivedflcally  disclaims  any  damages 


touching  this  matter  save  the  loss  of  profits 
above  mentioned. 

The  court  refused  to  declare  that  such 
damages  were  too  remote  and  conjectnral  for 
recovery  on  the  proof  made  and  gave  Judg- 
ment for  plaintiffs  to  the  contrary.  In  this, 
an  erroneous  conception  of  the  law  prevail- 
ed, for  the  evidence  Is  conclusive  that  plain- 
tiffs did  not  inform  defendant,  at  the  time 
the  contract  of  shipment  was  entered  Into, 
or  at  any  other  time,  for  that  matter,  that 
they  were  shipping  the  goods  with  the  pur- 
pose of  disposing  of  them  at  such  sale  or 
for  any  particular  purpose  whatever.  It 
may  be  that  such  contemplated  profits  were 
not  so  remote  and  omjectural  as  to  render 
them  Incapable  of  ascertainment  and  recov- 
ery had  the  purpose  of  the  shipment  been 
disclosed  when  contmcted.  It  is  unneoeBsaiy 
to  determine  this  anestlon,  tor  It  is  not  made 
in  the  cas^  as  Utere  la  nan^t  In  the  evi- 
dence tending  to  prove  that  such  consequen- 
tial damages  were  within  the  contemplation 
of  t3ie  partlsfl  at  the  time  tihe  shlpmoit  was 
undertaken.  Even  if  the  damages  here  sued 
for  and  recovered  are  not  remote  and  qiecn- 
latlve  in  the  ^e  of  the  law  In  all  caoea,  they 
are  certainly  conseqnaitial  in  cbaiact^.  This 
being  true,  the  rule  is  well  established  that 
a  carrier  may  not  be  required  to  respond  on 
the  breach  6f  Its  obUgatton  to  tranqiort, 
within  a  reasonable  time,  for  sodi  amse- 
quenttal  damages  as  the  loss  of  profits  wbicb 
depend  np<Hi  collatoal  acts  or  sales,  unless 
he  is  Informed  of  the  shipper's  intention 
to  transport  the  goods  for  the  particular  pur- 
pose at  the  time  the  contract  of  sUpment  Is 
entered  into.  Unless  sudi  purpose  Is  cwn- 
munlcated  1^  the  diipper  to  the  carrier  at 
the  time  of  entering  into  the  oontract,  the 
matter  of  oonsequentlal  damages  which  may 
arise  from  the  breach  is  to  be  regarded  as 
not  within  the  contemidation  of  the  parties, 
and  therefore  not  recoverable  In  any  evttit 
Though  the  role  Is  that  announced  in  Hadley 
V.  Bazendale,  touching  the  breach  of  a  con- 
tract. It  Is  said  to  find  appropriate  applica- 
tion In  those  cases  where  a  common  carrier 
Is  sned  for  the  breach  of  its  conunon-law 
obligation  to  deliver  goods  within  a  reason- 
able time,  as  will  appear  by  reference  to  the 
following  authorities:  See  Rogan  v.  Wabash 
By.  Co.,  61  Mo.  App.  666;  Steffm  v.  Mis- 
sissippi River,  etc,  R.  Co.,  106  Mo.  322,  336, 
56  S.  W.  1125;  Gray  v.  St  I**  L  U.  &  So. 
Ry.  Ca.  64  Mo.  App.  666. 

In  the  complaint  plaintiffs  lay  a  claim  of 
$80  for  damages  on  account  of  delay  in  the 
shipment,  and  by  its  Judgment  the  court 
awarded  them  the  full  amount  claimed  on 
that  score.  It  Is  entirely  clear  that  sucta 
consequential  damages  may  not  be  recovered 
on  the  proof  made,  and  the  court  erred  In 
giving  judgment  for  plaintiffs  thereon. 

[2]  The  other  item  of  damages  sned  for  re- 
lates to  an  allied  overchai^e  of  $22  tor  the 
freight,  and  the  court  gave  Judgment  tot 
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plalntUBi  tor  the  fall  amount  doimed  tooch- 
iDg  tbis  matter  as  well.  It  appears  that  de- 
fendant contracted  with  plaintiffs  to  trans- 
port the  car  of  wagons  and  bngglos  from 
I*aragoQld.  Aik.,  to  Wlt^ffe,  Ky.,  via  Cairo, 
111.,  oTer  its  own  line  and  tl)e  Illinois  Central 
at  85  cents  per  hundredweight.  At  soch 
rate,  the  total  fright  justly  payable  at 
Wlckltffe,  Ey.,  was  f70.  When  the  goods  ar- 
rived at  ^tlnatlon,  the  Illinois  Central 
Ballroad  Company  refused  to  deZlver  the 
same  in  accordance  with  the  contract,  and, 
Instead,  exacted,  a  payment  of  f92  freight 
thereon  for  the  through  shipment.  It  ap- 
pears defendant's  agent  made  a  mistake  In 
computing  the  ftelgbt  rate  and  entering  into 
the  contract  as  above  moititHied,  for  no 
through  rate  whatever  was  provided  betwem 
the  point  of  sldpment  and  destination.  The 
sh^meat  Is  Intnstate  In  character  and,  of 
course,  fails  within  the  purview  at  the  inter- 
state commerce  law.  The  case  amcedes  that 
the  rate  shown  in  the  tariff  published  and 
filed  with  the  Interstate  Commerce  Commls- 
slfHi  on  such  shipment  was  80  cents  per  hun- 
dredweight from  ^ragould,  Ark.,  to  Cairo, 
111.,  and  10  cents  per  hundredweight  from 
Cairo.  lU..  owr  the  Illinois  Central  to  Wlck- 
Uffe,  Ey.,  or  a  total  of  40  caate  pa  hundred- 
weight for  the  through  rate.  It  has  been 
several  times  decided  that  such  rates  duly 
published  and  filed  with  and  approved  by  the 
Intestate  Commerce  Commission  are  conclu- 
slte  on  the  parties  and  not  the  subject  of 
contract  between  them.  And,  Indeed,  though 
It  appears  the  carrier  has  contracted  to 
transport  the  goods  for  a  lesser  rate,  through 
mistake  or  otherwise,  the  shipper  may  be  re- 
quired to  pay  an  additional  sum  In  accord- 
ance with  the  rate  duly  established  under 
the  Interstate  commerce  law  before  he  Is  en- 
titled to  the  possession  of  his  goods.  One 
object  and  purpose  of  the  Interstate  com- 
merce law  Is  to  prevent  discriminations  and 
undue  preferences,  and,  were  the  rule  of  de- 
cision otherwise,  no  doubt  many  evasions  of 
the  act  would  be  accomplished  through  al- 
leged mistakes  In  rates.  Under  any  circum- 
stances, the  rate  of  freight  on  this  shipment 
was  not  the  subject  of  contract  between  the 
parties,  and  platntlffs  were  justly  reqnired  to 
pay  the  full  40  cents  per  hundredweight,  or 
a  sum  total  of  $83.20  for  the  through  ship- 
ment, notwithstanding  the  agreement  with 
defendant's  freight  agent  to  the  contrary. 
See  the  following  authorities  In  point :  Sut- 
ton V.  St  L.  &  S.  F.  R.  Co.,  159  Mo.  App. 
686,  140  S.  W,  76;  Gerber  v.  Wabash. R.  Co., 
63  Mo.  App.  145;  Texas  A  Pacific  R,  Co.  v. 
Mugg,  202  U.  S.  242,  26  Sup.  Ct  628,  60  L. 
Ed.  1011.  It  therefore  appears  that  though 
plaintiffs  contracted  with  defendant  for  a 
throngh  shipment  at  35  cents  per  hundred- 
weight, or  a  sum  total  of  $70,  It  was  entire- 
ly proper  In  view  of  the  Interstate  character 
of  the  shipment  to  require  them  to  pay  $83.- 
20  before  the  goods  were  delivered  at  Wlck- 


llff^  and  In  no  view  of  the  case  may  tibey 
recover  the  difference  between  the  ¥7(^ 
freight  contracted,  and  the  $83.20,  required 
to  be  paid  because  of  the  law  fixing  the 
charge. 

[3]  But  the  agent  of  the  IlUnols  Central 
Ballroad  Company  at  Wlckliffe,  Ky^  exacted 
from  itlaintlCb  $92  as  a  condition  to  surren- 
dering the  goods.  From  this  It  appears  that 
plaintiffs  were  required  to  pay  $22  In  e»:e8s 
of  the  contract  rata  and  $8.80  In  exrass  of 
the  rate  provided  by  law.  The  court  award- 
ed plaintiffs  a  recovery  of  $22  on  this  Item 
as  if  the  contract  touching  the  same  were  a 
valid  one  and  such  amount  was  unlawfully 
exacted.  Obviously  this  was  error  under  the 
rale  of  decision  above  referred  to,  but  It  Is 
not  to  be  doubted  that  plaintiffs  are  entitled 
to  recover  $8.80,  the  amount  collected  In  ex- 
cess of  the  tariff  rate  duly  provided.  But 
defendant  argues  that  it  may  not  be  required 
to  repay  even  this  sum  to  plaintlffe  for  the 
reason  it  was  unjustly  exacted  by  the  Illi- 
nois Central  Railroad  Company  and  retained 
by  that  company.  It  Is  said  this  defendant 
was  wholly  unconcerned  with  such  unlawful 
exaction  and  has  received  none  of  Its  bene- 
fits. We  are  not  impressed  with  this  aigu- 
meat  in  the  least,  for,  whether  the  Illinois 
Central  retained  the  excess  charged  or  not, 
It  acted  in  part  as  the  agent  of  this  defend- 
ant in  exacting  Its  payment  from  the  plain- 
tiffs. The  Illinois  Central  as  connecting 
carrier  had  not  advanced  the  accrued  freight 
charges  to  defendant  company,  the  initial 
carrier  at  the  time  of  this  collection,  and 
therefore  was  not  asserting  the  right  of  its 
Hen  alone  wh^  demand  for  the  same  was 
made.  On  the  contrary,  the  Illinois  Central 
collected  the  992  at  Wlckliffe,  Ey.,  In  one 
sum  to  cover  the  freight  charge  for  both  de- 
fendant, the  Initial  carrier,  and  its  own  ac- 
count and,  as  to  the  entire  sum,  asserted  the 
lien  of  both  canlera.  In  such  drcumatances^ 
the  Illinois  Central  Railroad  Company  exer- 
cised an  ^^cy  'for  defendant,  the  initial 
carrier.  In  and  about  collecting  the  freight, 
for  with  defoidant's  implied  consent,  it  util- 
ized defendant's  li«i  to  the  end  of  making 
such  collection.  See  Illinois  Central  B.  Co. 
V.  Brookhavm  Blacldne  Co.,  71  Hiss.  66S, 
673,  674,  675.  16  South.  262;  2  Hutchinson 
on  Carriers  {3d  Ed.)  |  867.  Because  of  such 
agency  which  defendant  cotasfouj  authorized 
by  delivering  the  shipment  to  the  Illinois 
Central  without  requiring  an  advancement 
of  the  freight  then  accrued  to  It,  responsibil- 
ity Is  entailed  against  defendant  to  the 
amount  of  $8.80  for  the  wrongful  conduct 
of  Its  agent  even  though  ttie  agoit  retained 
such  excess. 

The  Judgment  should  therefore  be  revers- 
ed and  the  cause  remanded,  with  directions 
to  the  circuit  conrt  to  enter  Judgment  for 
plalntUEs  against  defendant  for  the  amount 
of  $8.80»  together  with  6  per  cent  Interest 
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tliereon  from  tbe  date  plalntiCte  were  coerced 
Into  paytiv  the  sama  It  Is  so  ordwed. 

BBTNOLDS,  P.  J.,  and  GAUI^iaiLD, 
coDCur, 


KELLEIY  T.  ROSS. 
(Springfield  Coort  of  Appeals.   Missouri.  June 
S,  1912.   Behearing  Denied  July  0.  1012.) 

1.  Appeal  and  Ebbob  (i  830*)— Bbtzbw— 

Evidence. 

On  appeal  all  reasonable  inferencea  from 
tbfl  teetimon;  and  from  ^e  appearance  and 
conduct  of  the  witneesea  moat  be  coneidered  In 
aid  of  the  TerdicL 

[Ed.  Note.— For  other  caBea,  see  Appeal  and 
Error,  Cent  Dig.  H  8768-8761;  Dec  Dig.  f 
030.*1 

2.  Tbui.  Jl  188*)— DmuBBBR  to  EnDiirOB— 
Whbr  Fbopeb. 

A  demurrer  to  evidence  la  anstainable  only 
in  tbe  absence  oi  material  testimony  or  reason- 
able inference. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dir.  SI  832.  833,  83&-841.  866;  Dec  Dig.  | 
ISO.*] 

8.  Appeal  aitd  Ebrob  (|  1003*)— Betikw- 

VEBDier— C0K01.U8IVEKE8S. 

An  appellate  court  cannot  interfere  with 
the  Terdict  because  it  is  not  snstained  by  a  pre- 
ponderance of  the  evidence,  the  weight  of  the 
testimony  and  tbe  credibility  of  the  witnesaes 
being  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  11  3938-8043;  Dec  Dig.  1 
1003.'] 

4.  DEuoaxBTs  (I  10*)— Haeufdi.  Medzoiitk— 
Aonov  BT  CuaxoMBB- ETXDEnoE— Snni' 

CIBNOT. 

In  an  action  against  a  druggist  for  injury 
caused  by  a  preparation  which  was  delivered  to 
plaintiff  In  response  to  an  order  for  "hand  lo- 
tion," evidence  held  to  sustain  a  finding  that 
plaintiff's  injuries  were  caused  by  the  poisonous 
snd  nnflt  condition  of  the  preparation  delivered, 
and  not  by  ecsema. 

[Bd.  NotSv— For  other  caseL  sea  Dmgglsts, 
Cent  Dig.  |  8;  Dec  Dig.  1 10.*] 

B.  PiXADING  (I  888*)— VABXAnCE— BIaTEBUX- 

xrr. 

In  an  action  against  a  druggist  for  Injury 
to  a  customer  caused  tv  a  preparation  purcnas- 
ed  for  use  as  a  hand  lotion,  ft  was  not  neces- 
sary to  establish  an  alleganon  that  the  prep- 
aration delivered  was  a  "deadly"  poison;  ft  be- 
ing sufficient  to  support  the  remainder  of  the 
allegation  to  the  effect  that  the  preparation 
was  a  poisonous  one  and  unfit  for  use  on  the 
hands  and  harmful,  destructive,  and  dangerous. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  i  388*} 

&  Dbuooists  (1  9*)— "Poisonous  Liquid." 

A  liquid  sola  by  a  druggist  as  hand  lotion 
was  a  poiaonouB  liquid,  it  it  blistered  and  burn- 
ed tbe  plaintiff's  hands  and  lips,  and  rendered 
her  helpless  through  the  Uquid  becoming  scat- 
tered througb  her  tH>dy. 

[Ed.  Note. — For  other  cases,  see  Druggists, 
Cent  Dig.  H  7,  8;  Dec  Dig.  |  9.*] 

7.  Appeal  and  Bsbob  (|  232*)— Revibw- 
QuESTiONa  Not  Peksented  Below. 

Objection  to  an  instruction  in  a  personal 
Injury  action  on  the  ground  that  it  permitted 
recovery  for  permanent  injuries  not  shown  to 
have  been  sustained  will  not  be  renewed  where 


the  only  objection  made  In  tbe  motion  for  new 
trial  was  that  the  instruction  was  misleading. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1851,  136S,  1426^  1430; 
1431;  Dec  Dig.l  ^2.*] 

8.  Appeal  and  Ebbob  (|  232*)— Re  view— 
Questions  Not  Prbsbhicd  Below. 

An  objection  that  an  instruction  is  not 
sustained  b^  evidence  is  not  reviewable,  where 
the  only  objections  made  thereto  In  the  motion 
for  new  trial  were  based  on  a  part  of  tbe  in- 
struction which  defined  negligence,  and  on  lan- 
guage which  was  claimed  to  be  argumentative 
and  misleading. 

[Ed.  Note.— For  other  cases,  see  Appeal  snd 
Error,  Cent  Dig.  »  1S51,  1368.  1&,  1430^ 
1431;  Dec  DIg.1  282.*] 

Appeal  from  Circuit  Court,  WfltMtflr  OmiiF 
ty;  C.  H.  Sklnher,  Judge. 

Action  by  Jennie  Kelley  against  A.  t. 
Ross.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Perry  T.  Allm  and  Mann,  Johnatm  A  Todd, 
all  of  Sprlngfidd,  for  appellant  MevUle  4 
Gorman,  of  Springfield,  for  respondent 

GRAY,  J.  This  salt  was  butltated  In  the 
circuit  court  of  Greene  county,  and,  <ni  a]H 
plication  of  defendant,  the  venae  was  diang- 
ed  to  Webster  county,  where  the  cause  was 
tried  before  a  jury,  resulting  in  a  verdict  in 
favor  of  the  plaintiff  for  $750,  upon  which 
judgment  waa  duly  rendered,  and  def«>dant 
appealed. 

Plaintiff  aUeged  In  her  petition  that  In 
April,  1910,  and  for  a  long  time  prior  there- 
to, the  defendant  was  a  druggist  and  phar- 
macist, and  Icept  a  stock  of  drugs  and  medi- 
cine for  sale,  and  it  vras  his  business  to  com- 
pound and  sell  medicines  and  druga  for  medi- 
cal purposes;  that  at  said  time  she  amilied 
at  defendant's  store  for  a  bottle  of  harmless 
medicine,  compounded  and  iLvpt  by  defendant 
for  sale,  and  known  as  "Hand  Lotion,"  to  be 
used  on  her  hands  to  relieve  them  of  a  dry. 
rough,  and  chafed  condition;  that  the  de- 
fendant undertook  to  furplsh  tbe  plaintiff 
with  said  lotion,  but.  Instead  thereof,  care- 
lessly and  negligently  furnished  and  sold  to 
her  "a  deadly,  poisonous  liquid,  wholly  unfit 
for  use  i^on  plaintifTs  hands,  and  tbat  said 
poisonous  liquid  sold  to  plaintiff  by  defoid- 
ant's  agent  and  employd  aa  aforesaid  was  not 
only  unfit  for  use  upon  plaintiff's  handa,  but 
was  harmful,  destructive,  and  dangerous  to 
her  hands  and  health."  Tbe  petition  fur- 
ther aUeged  that  defendant  represrated  said 
medicine  to  her  to  be  a  hand  lotion  to  be  used 
on  ber  hands;  that,  relying  on  said  r^re- 
sentations,  she  purchased  a  bottle  of  said 
hand  lotion,  and  used  and  applied  the  same 
upon  her  hands  and  lips,  and,  as  result 
thereof,  her  hands  and  lips  were  blistered 
and  burned,  and  that  ber  hands  and  fingers 
became  swollen,  "and  the  poison  from  said 
liquid  became  scattered  through  ber  body, 
and  she  was  confined  to  her  room  and  bed 
for  eight  weeks  in  a  helpless  condition,  and 
waa  unable  to  do  any  worlt  for  four  months. 


*For  ether  esMS  see  same  toplo  and  isctlini  NUHBBR  1b  Dso.  Die- *  Am.  Dig.  Key  No.  Bellas  A  Rvt 
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to  ber  damage  In  loss  of  wages  In  the  stun 
of  $200,  that  she  antfered  intent  physical 
pain  and  mental  anguish,  and  her  hands 
and  health  permanently  impaired  and  in- 
jured, and  that  she  paid  and  obligated  her- 
self to  pay  the  snm  of  1120  for  nnrslng, 
medicine,  and  medical  attention,  all  by  rea- 
son of  the  use  and  application  of  said  poison- 
ous liquid  as  aforesaid,  and  all  tb  her  dam- 
age In  the  Bum  of  $2,600."  The  answer  ad- 
mitted defendant  was  a  druggist  and  kept 
a  stock  of  drugs  and  medicine  at  Springfield, 
this  state,  but  denied  every  other  allegation. 

[i-3]  It  la  appellant's  first  contention  that 
the  conrt  erred  In  submitting  the  case  to 
the  Jury.  In  determining  this  question  we 
are  governed  by  the  fallowing  rales:  On 
appeal  all  reasonable  Inferences  from  the  tes- 
timony and  from  the  appearance  and  con- 
duct of  the  witnesses  must  be  considered  In 
aid  of  the  verdict  Heaton  t.  Dickson,  163 
Mo.  App.  312,  133  S.  W.  169.  And  that  a 
demurrer  to  evidence  Is  sustainable  only  In 
the  absence  of  material  testimony  or  reason- 
able inference.  Enloe  t.  American  Oar  & 
Foundry  Co.  (Sap.)  144  S.  W.  852.  Though 
plaintiffs  te&tlmony  was  ragne  and  contra- 
Mctory.  the  jury  had  the  right  to  weigh  it 
and  pass  on  her  credibility.  Ertel  v.  Warren, 
157  Mo.  App.  692,  138  S.  W.  694.  An  appel- 
late court  cannot  interfere,  with  the  verdict 
because  It  was  not  sustained  by  a  preponder- 
ance of  the  evidence.  Tanloon  v.  Yanloon, 
159  Mo.  App.  266,  140  S.  W.  631. 

[4]  The  plaintiff  testified  that  one  Satur- 
day In  April.  1910,  she  purchased  from  a 
clerk  in  defendant's  store  a  bottle  of  his 
"Hand  Lotion";  that  she  took  it  home  and 
used  some  of  It  on  her  hands  that  evening; 
that  she  was  In  the  habit  of  keeping  some 
cold  cream  or  something  of  that  nature  to 
put  on  her  hands  and  lips;  that  she  had 
used  the  lotion  before  and  found  it  a  good 
remedy ;  that  she  used  it  on  her  hands  also 
the  following  Sunday  and  Monday  nights; 
that  at  first  her  hands  did  not  show  anything 
out  of  the  way,  or  that  the  medicine  was  In- 
juring them,  but  in  two  or  three  days  they 
commenced  to  get  red  and  bum;  that  she 
used  some  of  the  lotion  on  her  Hps,  and  they 
became  red  and  sore,  and  scaled  off;  that 
she  went  to  the  defendant's  store  and  saw 
him  concerning  the  lotion  she  had  used  on 
her  Mnds,  and  he  remarked  to  her :  **I  don't 
see  why  the  medicine  should  affect  your 
hands  in  that  way,  unless  It  was  not  shaken 
up.  It  Is  a  medicine  that  should  be  shaken 
well  before  It  la  poured  out  of  the  bottle." 

The  plaintiff  testified  that  she  was  con- 
fined to  her  bed  for  five  or  six  weeks,  and 
during  all  of  said  time  her  hands  were  very 
red  and  swollen,  and  that  they  had  a  "scaly 
or  burned  appearance,  and  looked  like  they 
had  been  soaked  or  cooked  in  something," 
and  each  hand  was  swollen  to  twice  its 
ordinary  size;  that  she  had  to  bold  her 
arms  up  all  the  time,  and  when  she  slept 
they  bad  to  be  k^  iq)  by  a  pillow  fixed 
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to  support  them;  that  during  aH  of  said  time 
she  suffered  intense  pain,  and  that  her 
whole  nystem  was  affected  thereby;  that, 
when  she  began  to  recover,  she  was  so  weak 
she  could  not  walk  alone;  that  no  part  of 
her  body  was  affected  except  that  on  which 
the  lotion  was  used ;  that  there  was  a  well- 
marked  line  around  her  wrists  showing  that 
the  red,  swollen,  blistered,  and  scaly  condi- 
tion was  only  on  that  part  of  the  hands  on 
which  the  lotion  was  used;  that,  before  she 
used  the  lotion  on  her  lips,  they  were  well, 
and  not  sore,  but  the  medicine  cooked  and 
cracked  them,  and  they  became  swollen  and 
the  skin  came  off.  The  plaintiff  was  cor- 
roborated by  other  witnesses  as  to  the  use 
of  the  lotion  and  the  condition  of  her  hands 
and  skin,  and  also  as  to  the  extent  and  dura- 
tion of  her  sickness.  The  plaintiff  also  testi- 
fied, and  was  corroborated,  that  her  sister 
had  been  to  a  high  school  picnic,  and  her 
arms  had  become  sunburned,  and  that  she 
used  some  of  the  lotion  on  her  arms  where 
they  were  sunburned,  and  also  where  they 
had  not  been  burned  by  the  sun,  and  that  her 
arms  became  red  and  broke  out  in  yellow 
blisters,  and  that  scales  appeared,  and  that 
this  condition  existed  wherever  the  lotion 
was  applied. 

The  defendant  attempted  to  prove  that 
plaintiff  was  afflicted  with  eczema,  and  that 
the  lotion  was  harmless,  and  was  not  the 
cause  of  her  trouble.  An  effort  was  made  to 
prove  that  plaintiff  had  previously  suffered 
with  eczema,  but  this  was  denied  by  her 
and  her  mother,  who  claimed  that  plaintiff 
had  never  had  any  skin  trouble  except  that 
little  pimples  bad  appeared  on  her  face  from 
time  to  time,  but  they  never  had  caused  her 
any  pain,  and  were  only  such  pimples  as  are 
commonly  seen  on  persona'  faces.  It  also 
appeared  from  the  testimony  that  plalntlfTs 
hands  were  treated  by  a  physician.  The 
physician  was  not  called  by  her,  and  was 
not  present  at  the  trl^,  but  while  defend- 
ant was  introducing  his  testimony,  and  as  a 
part  thereof,  the  statement  of  the  physician 
was  read,  and  It  was  admitted  that.  If  pres- 
ent, he  would  testify  that  he  was  called  by 
the  plaintiff  to  treat  her,  and  she  complained 
of  soreness  of  her  hands  and  Hps,  that  the 
afilictlon  she  suffered  with  at  that  time  was 
eczema,  and  that  plaintiff  told  him  she  had 
had  eczema  once  before.  It  was  further  ad- 
mitted that  the  physician  would  testify,  If 
present,  that  the  hand  lotion  did  not  cause 
the  sores  on  plalntlfTs  hands  and  Hps,  but 
that  she  was  suffering  from  eczema.  The 
plaintiff  testified  in  rebuttal  that  she  did  not 
tell  the  doctor  that  she  had  ecsema,  and  also 
that  the  doctor  told  her  when  she  first  call- 
ed to  see  him  that  she  had  a  kind  of  eczema, 
caused  by  the  medicine  put  on  her  hands. 
The  plaintiff  further  testified  tliat  the  doctor 
told  her  that  the  poison  had  gone  through 
her  system,  and  affected  her  nerves.  Several 
witnesses  testified  that  they  saw  the  plaln- 
tUTs  hands  at  her  home  while  she  was  in 
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bed,  and  that  they  were  swollen  and  looked 
like  they  had  been  burned.  Without  setting 
ont  all  of  this  testbnony,  we  quote  the  fol* 
lowing  ftom  one  witness,  who  lived  next 
door  to  plaintiff,  and  saw  her  while  she  was 
suffering  from  the  condition  <^  her  bands. 
Tbls  witness  testifled:  "Kcx  hands  were  very 
much  swollen.  They  were  very  red  up  to 
say  an  Inch  above  her  wrists.  The  skin 
above  that  on  her  arms  clear  and  unnuiked. 
There  was  a  well-defined  line.  I  am  a  ma- 
chinist, and  occa^nolly  use  an  add  to 
solder  and  some  adds  to  Teraava  sciUes.  I 
am  familiar  with  the  dfects  of  adds  and 
they  will  bum  the  hands.  In  the  palms  of 
both  her  hands  the  skin  was  almost  aU  loose, 
and  some  of  it  seemed  to  be  In  sfireds.  On 
some  parts  the  skin  seemed  to  be  calloused 
and  file  skin  thick.  Some  parts  were  blister- 
ed, but  the  skin  adhering  yet  the^  looked 
to  me  like  as  though  th^  had  been  burned 
in  some  way  with  something  resembling  an 
add."  The  testimony  further  disclosed  that 
in  using  the  lotion  the  platotlff  poured  It 
from  the  bottle  Into  the  phlm  of  her  hand, 
and  that  that  part  of  the  hand  was  In  the 
worst  condition.  It  is  upon  this  testimony 
that  the  defendant  claims  that  plaintiff's  tes- 
timony does  not  tend  to  prove  that  there  was 
anyhing  wrong  with  the  lotion,  or  that  it 
caused  the  injuries  for  which  she  sues. 

The  defendant's  testimony  to  the  effect 
that  plaintiff  might  have  be^  suffering  with 
eczema,  and  therefore  It  was  that  disease, 
and  not  the  medicine,  that  caused  her  trou* 
ble,  Is  contradicted  by  some  physical  facts  in 
the  case.  We  refer  to  the  uncontradicted  tes- 
timony that  it  was  just  the  parts  of  the 
body  on  which  the  lotion  was  used  that  be- 
came red,  swollen,  blistered,  and  sore.  The 
plaintiff's  testimony,  If  believed,  disclosed 
that  the  Bister  used  the  lotion  on  her  arms, 
and  they,  also.  Just  where  the  lotion  was 
used  showed  similar  conditions  to  plalntlfiTs 
hands  and  Hps  where  the  same  was  used. 
This  certainly  was  some  testimony  to  the 
effect  that  plaintiff's  condition  was  due  to 
the  use  of  the  lotion.  The  defendant  of- 
fered testimony  tending  to  prove  that,  if 
idaintlff  was  suffering  from  eczema,  the  nse 
of  the  lotion,  though  harmless,  would  ag- 
gravate the  disease.  Granting  this  to  be 
tm^  it  is  not  claimed  that  plaintiff's  sister 
was  suffering  from  eczema,  and  it  la  strange 
that  it  had  the  same  effect  upon  her,  and 
that  no  signs  of  the  disease  appeared  except 
on  the  Identical  spots  where  the  lotion  had 
been  applied.  The  Jury  and  trial  Judge  saw 
the  lOaintlff  and  her  witness  and  heard 
them  testify,  and  were  In  a  better  position 
than  we  are  to  determine  the  weight  of  the 
testimony  and  the  credlbilitr  of  the  wit- 
nesses. 

[I]  It  Is  farther  daimed  that  there  was  no 
testlmwy  Uiat  the  lotion  was  a  deadly  poi- 
son. It  was  not  necessary  for  the  plalntlfl 
to  prove  that  It  was  a  "deadly  poison,"  and 


the  word  "deadly"  added  notMng  to  iflain- 
tUTa  petition  or  cause  of  action.  The  im- 
portant and  material  aU^atlon  o£  the  peti- 
tion Is  fbat  plaintiff  applied  fOr  a  barmless 
lotion  for  her  bands,  but  was  given  a  polaon- 
ons  one,  "wholly  unfit  for  use  upon  plain- 
tiff's bands,  and  was  harmfnl,  destructive^ 
and  dangerous  to  her  hands  and  health." 

[1]  If  the  lotion  had  the  effect  that  plahi- 
tiffs  testimony  tends  to  show,  then  it  was  a 
poisonous  llgnld.  Webster  defines  "poison" 
as  follows:  "Any  substance  which,  when  in- 
troduced Into  the  animal  organism,  Is  ca- 
pable of  producing  a  morbid,  noxious,  or 
deadly  effect  upon  It"  If  plaintiff's  testi- 
mony Is  true,  and  the  lotion  had  been  ap- 
plied to  her  entire  body,  there  is  no  ques- 
tion but  that  it  would  have  caused  her 
death,  as  we  know  from  common  experience 
that  you  cannot  kill  the  entire  skin  on  the 
human  body  without  destroying  11^ 

[7]  Defendant's  second  assignment  of  error 
Is  that  plaintiff's  Instruction  No.  2,  on  the 
measure  of  damages,  la  erroneous,  because 
It  permits  the  Jury  to  allow  plaintiff  for 
permanent  Injuries,  when  the  evldoice  failed 
to  show  that  she  had  sustained  such.  The 
motion  for  new  trial  complained  of  this  in- 
struction, but  only  on  the  ground  that  it 
was  misleading,  and  was  lengthy  and  Ukel? 
to  deceive  and  ml&lead  the  mind  of  a  person 
not  learned  In  the  law.  The  objection  now 
made  is  not  In  the  motion  for  new  trial. 
In  Sheets  v.  Railroad,  152  Mo.  App.  376,  133 
S.  W.  124,  we  said:  "The  parties  should 
point  out  to  the  trial  court  the  spedfic  errors 
or  defects  complained  of,  and  give  that  court 
an  opportunity  to  correct  the  same  before 
appealing  to  the  higher  tribunal."  It  is  d(s 
mentary  law  that,  if  error  is  not  brought  to 
the  attention  of  the  trial  court  in  a  motion 
for  new  trial,  it  cannot  be  considered  on  ap- 
peaL  Aultman  v.  Taylor  Machinery  Co.,  149 
Mo.  App.  102,  129  S.  W.  1023;  Dorris  v. 
Dorrls,  148  Mo.  App.  107,  129  S.  W.  979.  By 
irmiting  certain  objections  to  the  instrnctlon 
In  the  motion  for  new  trial,  defendant  Im- 
pliedly waived  the  others,  If  any  there  were. 

[I]  The  last  objection  la  to  plalntifiTs  In- 
struction No.  1.  In  appdlant's  brief  it  Is 
said:  "The  only  way  this  Instnictlcm  can 
be  Justified  is  by  founding  a  presninptl<»i  n|>- 
on  a  presumption."  And  it  is  further  said 
that  there  was  no  valid  evidence  upon  wbidi 
to  found  the  tostructlon.  The  motion  t<a 
new  trial  pointed  out  certain  alleged  defects 
In  the  instmctton  as  follom:  That  part  <tf 
the  instruction  defining  negligence;  and,  eec^ 
ond,  that  the  language  used  in  the  flxst  part 
of  tbB  inatrudion  la  a^umentatlTe  and  nds- 
leadlng.  It  will  be  nottoed  that  neither  of 
these  objeetlmu  la  made  In  this  ooni^  and 
tliat  the  objedlon  now  made  waa  not  made 
in  the  trial  court  We  do  not  agree  with 
appellant's  counad  that  plalnttlft  caae  am 
only  be  uphdd  on  the  theory  that  <»ie  pie- 
anunptlon  may  be  finmded  npon  another  pre- 
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snmptioiL  Tbo  plaintiff  teetlfled  tbat  her 
pbysldui  told  her  tbe  condition  of  her  hands 
waa  due  to  the  nse  of  the  lotion.  It  Is  ttne 
this  was  hearsay,  but  it  went  In  without  ob^ 

Jectlon,  and  therefore  Its  weight  was  for  the 
Jury.  In  addition  to  this,  It  was  admitted 
by  all  parties  that  the  band  lotion  sold  by 
the  defendant  was  ordinarily  a  liarmless 
medicine  and  beneficial  to  the  skin,  and  yet, 
wherever  the  Ingrredlents  of  the  bottle  plain- 
tiff purchased  came  in  contact  with  the  arms 
or  hands  of  the  plaintiff  or  those  of  her  sis- 
ter, the  effect  was  very  injurious,  and  Just 
the  opposite  expected  from  the  use  of  the  lo- 
tion when  properly  prepared. 

It  Is  not  strapge  that  the  Jnry  did  noC  be- 
lieve that  the  condition  of  plaintlfTs  arms 
and  lips,  and  the  condition  ot  her  sister's 
arms,  were  due  to  the  fact  that  both  the 
girls  were  suffering  from  eczema,  and  Just 
the  kind  of  eczema  that  this  particular  lotion 
aggravated.  This  might  have  been  true,  but 
it  was  a  question  tax  the  Jnry,  and  not  the 
appellate  court. 

The  Judfment  will  be  affirmed.  All  concur. 


BAUCH  «t  aL  T.  CITT  OF  CABOOL  et  aL 

(Springfield  Court  of  Appeals,  MisaourL  Jane 
3,  1912.   Bebearing  Denied  July  ft,  1812.) 

1.  MnniczPAL   Cobpobations    (i   918*)  — 
Bonds— £(LKonoNB — Call— Validity. 

An  order  of  the  board  of  aldermen  direct- 
ing the  m^or  to  call  a  bond  election  is  not 
objectionable  as  delegating  to  him  the  power 
to  call  the  election;  the  order  stating  the  date 
of  the  election,  and  the  purpose  for  wUch  it 
was  to  be  held. 

[B^  Note.— For  other  casca,  see  Municipal 
Corporations,  Gent.  Dig.  U  1919-1923;  Dec 
Dig.  I  918.*] 

2.  Municipal   Cobporations    (S   918*)  — 
Bo  ND8— Election — Validitt. 

Under  Bev.  St  1900,  {  9S45,  which  re- 

S aires  the  notice  for  a  municipal  bond  elec- 
on  to  be  given  not  less  than  15.  days  before 
the  election  by  pnbllcation  in  some  newspaper 
published  In  tne  dty,  it  is  no  objection  that  a 
council  in  ordering  an  election  failed  to  desig- 
nate the  newspaper  where  the  notice  was  given 
as  prescribed  by  the  section. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  ||  1819-1928;  Dec 
Dlg.ni  918.*] 

3.  Etidencb  (I  8S*)  —  Frcsuuptionb  — Pn- 

FOBHANCB  OF  OfTIOIAL  DuTT. 

Performance  of  official  duty  being  presum- 
ed, it  will  be  presumed  that  the  polUng  places 
for  a  mnnidpal  bond  election  were  selected  and 
specified,  as  required  by  Bev.  St.  1909,  S  9302. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  1 106;  Dec  Dig.  |  83.*] 

4.  MumOIFAI.    GOSPOUTIOHB     (|    918*)  — 

Bonds  —  Elections  —  Noncs  —  Publica- 
tion—Sufficiency. 

Under  Bev.  St.  1909,  |  9545,  which  re- 
quires a  municipal  bond  election  notice  to  be 
published  in  a  newspaper  not  less  than  15  days 
before  the  election,  one  publication  is  sufficient. 

[Eld,  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1910-1923;  Dec. 
I>ig.  I  91&*] 


5.  Municipal  Cobpobatxohs  (|  91S*)— Debt 

LlUJTS— ASCEBTAINUENT. 

In  determining  whether  a  proposed  munici- 
pal bond  issue  exceeds  the  cods  tit  utional  limi- 
tation of  five  per  ceut  of  the  assessed  valua- 
tion of  the  taxable  property  of  the  city,  asaess- 
nieot  of  toercantile  personalty  provided  for  by 
Rev.  St,  1909,  I  11623,  is  properly  included  in 
the  assessed  valuat^n. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1906,  1900-1912; 
Dec  Dig.  S  916.*] 

e.  MUNICIFAI.    COSPOBATIONS    (i    1000*)  — 

Bond  Elections  —  Validitt  —  Busden  or 

Pboop. 

Where,  in  an  action  to  enjoin  issuance 
of  municipal  bonds,  plaiDtUfa  allegation  that 
the  requisite  number  of  electors  did  not  vote  in 
favor  of  the  bonds  is  put  in  issue  by  a  general 
denial,  the  bnrden  is  on  plaintiff  to  establish 
the  allegation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  »  ia67-2172,  2198; 
Dec.  Dig.  I  lOOa*] 

7.  Evidence  (|  83*)  — Pbbsuuftions  — Peb- 
fobmance  of  Official  Duty. 

In  the  absence  of  testimony  to  the  con- 
trary, it  will  be  presumed  tliat  a  municipal  elec- 
tion was  canvassed  and  the  result  declared,  as 
required  by  law. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  lOS;  Dec  Dig.  |  88.*] 

8.  Municipal  Cobpobations  (|  918*)— Eleo- 

Tio  NS— Can  VAS— Validitt. 

Under  Rev.  St  1909,  {  9302,  which  re- 
quires the  manner  of  making  municipal  election 
returns  to  be  prescribed  by  ordinance,  a  bond 
electioD  is  not  vitiated  l)ecauae  there  was  no 
such  ordinance,  if  the  council  in  any  fair  and 
honest  manner  canvassed  and  declared  the  re- 
sult of  the  election,  especially  wbere  no  fraud 
is  claimed. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporati^B,  Cent  Dig.  U  1010-1923;  Dec 
Dig.  I  91S>] 

9.  Municipal  Cobpobations  (t  867*)— In- 
debtedness—Constitutional  LllflT, 

Const  art.  10,  }  12,  which  permits  cities 
to  become  indebted  to  an  amount  exceeding  the 
income  and  revenue  for  the  current  year,  when 
two-thirds  of  the  electors  voting  at  an  election 
to  be  held  for  that  purpose  authorize  such 
indebtedness,  does  not  require  a  two-thirds 
vote  of  all  the  qualified  electors  of  the  city, 
but  only  two-thirds  of  those  voting. 

[Ed.  Note.— For  other  cases,  see  Hunldpal 
Corporations*  Gent  Dig.  |  ISa;  Dec  IMg.  | 
867.*] 

10.  Municipal  Cobpobations  (|  867*)— Ih- 
DEBTBDNESS— Constitutional  Law. 

Const  art  10,  {  12,  which  provides  that 
a  dty  shall  not  become  indebted  beyond  its 
current  revenue,  unless  two-thirds  of  the  elec- 
tors voting  at  an  election  held  for  that  purpose 
assent,  does  not  prevent  the  Legislature  from 
requiring  an  additional  vote  to  authorize  such 
indebtedness. 

[Ed.  Note^For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  |  1841;  Dec  Dig.  I 
867.*] 

11.  Municipal  Cobpobations  (S  918*)— In- 
debtedness—Slections- Vote  REQUlBED. 

Const  art  10.  S  12,  prohibits  increase  of 
municipsl  indebtedness  beyond  the  amount  of 
current  income,  unleas  two-tbirda  of  tiie  voters 
of  the  city  autnorlze  such  Indebtedness.  Bev. 
St.  1909,  S  9388,  authorizes  fourth-class  cities 
to  issue  bonds  for  waterworks,  etc,  if  two- 
thirds  of  the  legal  voters  of  the  city  assent 
thereto,  "in  accordance  with  article  VII,  chap- 
ter 84,  Revised  Statutes,  1909."   That  chapter 
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provldei  for  lacnrrence  of  debt  with  the  usent 
of  two-thirdB  of  the  legal  TOters  votinc  at  an 
election  held  for  that  purpose.  Heid,  that  wa- 
terworks bonds  must  be  aathorized  by  two- 
thirds  of  the  electorb  of  the  city,  and  not  mere- 
ly by  two-thirds  of  those  voting;  the  reference 
in  section  8383  to  chapter  84  relating  to  the 
manner  of  holding  waterworke  bonds  elections, 
and  not  determining  the  vote  required. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  li  1B19-1923;  Dec. 

12.  MirniciFiX  CoBPOBATiONa  (1  1000*)— Iir- 

DBBTZDNBS8  —  BlECTION  TO  AUTBOBXZK  — 

SurnoiENOT  or  Vote. 


Under  Bar.  Sl  lOCO,  %  9388,  which  re- 
Qolres  the  assent  of  two-tbtrds  of  the  electors 
of  a  fourth-class  city  before  waterworks  bonds 
can  be  issued,  where  there  is  no  registration  of 
th«  electors,  any  legitimate  evidence  is  admis- 
sible to  determine  who  were  qualified  voters  at 
the  time  of  the  election  In  a  suit  to  prevent 
issuance  of  bonds. 

[Ed,  Note. — For  other  cases,  see  Monicipal 
Corporations,  Cent.  Dig.  H  2167-2172,  2198; 
Dec.  Dig.  S  lOOa*] 

18.  MumczPAL  CoiFOUTioirs  (t  1000*)— In- 

DXBTIDRBa  —  BUBCTXOH  TO  AUTHOBIZB  — 

pRBBuupnoira. 

In  the  absence  of  proof  to  the  contrary, 
aU  the  electors  of  a  city  are  presumed  to  have 
voted  at  an  election  to  authorise  incurrence  of 
a  municipal  indebtedness. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Gent  Diff.  H  2107-^72.  2198: 
Dec  Dig.  flOOa*] 

14.  MCNICIPAI.   COBFORATIONB    ({    1000*)  — 

Bond  Electiohb— SurpiciBNCY  of  Vote. 
That  at  a  municipal  electioD  held  14 
months  previoD^  164  electors  voted  does  not 
show  that  two'tlurds  of  the  electors  of  a  city 
failed  to  vote  to  authorize  issuance  of  bonds  at 
an  election  whereat  102  votei  were  cast  for 
and  S7  against  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  2167-2172,  2138; 
Dec.  Dig.  1 1000.*] 

Appeal  from  Circnlt  Coart,  Texas  County; 
L.  B.  Woodslde,  Judge. 

Action  by  John  H.  Bauch  and  others 
against  the  City  of  Cabool  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  remanded. 

Dooley  &  Hlett  and  W.  BI.  Barton,  all  of 
Honaton,  for  appellants.  Lamar,  Lamar  & 
Lamar,  of  Houston,  for  respondentB. 

GRAY,  J.  In  May,  1911,  a  petition  was  pre- 
sented to  the  board  of  aldermen  of  the  city 
of  Cabool  (a  city  of  the  fourth  class),  asking 
the  board  to  call  an  election  to  vote  on  a  propo- 
sition to  Issue  Iwnds  to  obtain  money  to  be 
used  In  constructing  waterworlEs  In  said  dty. 
The  board  made  the  following  order  on  the  pe- 
tition :  '^Whereupon  It  is  by  the  board  ordered 
that  the  mayor  be,  and  la  hereby,  directed 
to  call  by  proclamation  an  election  to  be 
held  on  the  alxtb  day  of  June.  1911,  to  vote 
for  or  against  the  lasne  of  eighteen  *bond8, 
each  for  the  snm  of  tSOO.OO,  due  twenty 
years  nttex  date,  bearing  interest  at  the  rate 
of  six  per  cent  par  annum,  payable  annually, 
and  tl^  proceeds  to  be  applied  to  the  bnUd< 
log  and  putting  in  operation  a  system  of  wa- 


terworks for  the  use  of  the  dty."  At  the 
same  time  the  board  named  tbe  Jndsea  fw 
the'  electloa  Bnranant  to  the  order,  the 
mayor  temied  a  proclamation  notifying  the 
voters  tbat  a  tpedal  electbm  would  be  beM 
"at  the  nraal  places  of  voting  In  the  dty  of 
Cabool,  Ma,  on  the  6th  day  of  Jime,  1011. 
for  tbe  following  pnrpoaea:  First.  To  vote 
tot  or  against  the  proposition  to  issue  bonds 
in  the  snm  of  19.000.00  dne  20  years  turn 
date  and  bearing  6  par  cent  Interest  per  an- 
num, for  money  to  erect  and  pot  In  opera- 
tion a  system  of  waterwoAs  for  tbe  d^  of 
Cahoot  Second.  To  dect  a  dty  marslial  to 
serve  the  un^ptred  term  of  R.  Uartli^ 
resigned.  By  order  of  board  of  Aldermen. 
J.  W.  Patton,  Mayor.  Attest:  J.  W.  Mires, 
City  Clerk."  This  proclamation  was  pub- 
lished bnt  once,  and  that  on  tbe  IStb  day  of 
May,  1911,  in  a  weekly  newspaper  pnbUshed 
In  the  city.  The  election  was  beld,  resulting 
In  102  votes  in  favor  of  the  proposition,  and 
S7  against  It  The  number  of  votes  polled 
was  only  a  few  less  than  polled  at  the  prerl- 
ons  general  election  In  the  dty.  Tbe  board 
of  aldermen  met  two  days  after  tbe  dectlon 
and  proceeded  to  Inspect  the  returns,  and 
found  that  102  votes  were  cast  In  favor  of 
the  proposition,  and  37  against  It  and  declar- 
ed that  more  than  two-thirds  of  tbe  votes 
cast  were  In  favor  of  Issuing  tbe  bonds. 
This  meeting  was  an  adjourned  meeting,  and 
on  the  8d  day  of  July,  1911,  at  a  regular 
meeting.  Ordinance  No.  SO  was  passed,  re- 
citing: "Whereas,  this  board  of  aldermen 
did  on  the  16tb  day  of  May,  1911,  make  an 
order  for  a  special  dectlon  to  be  bdd  on 
the  6th  day  of  June,  1011,  by  tbe  qualified 
voters  of  tbe  dty  of  Cabool,  Missouri,  for 
the  purpose  of  voting  on  the  question  of  Is- 
suing bonds  and  building  waterwoi^  la 
said  dty  of  Cabool,  and  whereas,  at  the  ad- 
journed meeting  of  said  board  held  on  tbe 
8th  day  of  June,  1911,  for  tbe  purpose  of 
counting  the  votes  cast  at  said  dectlon,  it 
was  found  tbat  more  than  two-thirds  of  said 
voters  were  tn  favor  of  tbe  Issue  of  bonds 
for  the  establishment  of  waterworks."  It 
appears  that  a  copy  of  this  ordinance  was 
sent  to  tbe  purchaser  of  tbe  bonds,  who  wss 
not  satlsfled  with  its  redtal  regarding  tbe 
number  of  votes  cast  for  the  bonds,  and  r» 
turned  it  vrlth  a  new  ordinance.  No.  51,  for 
the  board  to  pass,  and  which  was  duly  past- 
ed at  a  r^ular  meeting  on  the  4tb  day  of 
September.  1011.  Section  1  of  this  ordi- 
nance reads:  "That  at  the  special  dectlon 
bdd  in  tbe  dty  of  Cabool,  Missouri,  on  the 
6tb  day  of  June,  1911,  more  than  two-thirds 
of  the  legal  voters  of  the  said  dty  voted  hi 
fiivor  ot  the  Issuance  of  bonds  of  said  dty 
In  the  amount  of  nine  thousand  dollars  for 
tbe  purpose  of  erecting  waterworks  to  bs 
owned  by  said  dty.**  And  thai  follows  the 
statwnoit  tbat.  In  pursuance  to  tbe  said  vots 
of  the  legal  voters  of  the  dty,  tbe  bonds  ars 
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^Urected  to  be  Unned  and  negotiated.  Before 
tbe  bonds  had  been  delivered,  tbls  snlt  was 
Instltnted  by  12  taipaying  citizens  of  the 
<dt7,  against  the  dty,  mayor,  and  board  of 
aldermen,  to  restrain  the  Issuing  and  dellT- 
«ring  of  the  bonds.  The  cause  was  tried  at 
the  November  term,  1911,  of  the  Texas  eoun- 
17  circuit  court,  resulting  in  a  Judgment  in 
CsTor  of  the  plaintlfts,  and  enjoining  the  de- 
fendants from  selling  or  negotiating  the 
bonds.  From  the  Jndgmant  dflfbndanta  ap- 
pealed to  this  court 

[1]  It  Is  first  claimed  the  election  was  il- 
legal because  the  bpard  of  aldermen  alone 
bad  the  power  to  call  It  and  to  designate  the 
paper  In  which  notice  thereof  should  be 
glren^  and  that  the  board  conld  not  delate 
this  power  to  the  mayor.  We  do  not  construe 
the  minutes  of  the  board  of  aldermen  as  del- 
ating to  the  mayor  the  power  to  call  the 
election.  Tbe  board  named  In  the  minutes  the 
date  for  tbe  election  and  the  purpose  for 
which  it  was  to  be  held,  and  directed  the 
mayor  to  issue  a  proclamation  calling  the 
election  for  that  time  and  for  that  purpose; 
and  the  proclamation  of  the  mayor  shows 
tliat  it  was  Issued  by  order  of  tbe  board  of 
aldermen.  This  election  was  called  in  tbe 
same  manner  that  such  elections  are  always 
called.  The  board  names  the  time,  place, 
and  purpose  of  the  election,  and  directs  the 
mayor  to  lasne  the  proclamation  giving  no- 
tice thereof. 

12]  It  is  next  cOalmed  that  board 
abonld  have  named  tbe  newspaper,  and  conld 
not  dtiegate  that  duty  to  the  mayor.  Tbe 
statute  goTemlng  the  notice  for  such  elec- 
tions is  section  054S,  Berlaed  Statutes  1900, 
and  it  la  therein  provided  that  tbe  notte  ot 
■ntfli  election  shall  be  given  not  less  tlian 
IS  days  prevlons  tliereto  by  publication  In 
some  newspaper  pnbllshed  in  the  dty.  This 
court  In  Vtx  parte  Barvy  Leach,  14A  ito. 
App.  817,  130  S.  W.  804,  held  that,  where 
the  notice  prescribed  the  statute  was 
given  for  tbe  proper  imgth  of  time,  the  fact 
that  the  conncU  ordering  tba  election  did 
not  desii^te  the  newspapa  In  no  wise  in- 
validated tbe  .dectl<aL  Our  decision  was  in 
conflict  with  c^tatn  decisions  of  0>»  Kansas 
City  G(»irt  of  Appeals,  and  tfaertfore  we 
transfexred  the  case  to  the  Snprune  Court, 
and  in  an  opinion  reported  in  Leach  v.  Mc- 
Donald, 281  Mo.  esa,  132  S.  W.  1075,  the  de- 
cision ot  this  court  was  upheld,  and  the  con- 
dieting  cases  overruled. 

[1]  Tbe  third  objection  to  the  election  la 
that  tbe  board  of  aldermen  did  not  fix  tbe 
polling  places.  Section  9302  of  the  Bevlsed 
Statutes,  relating  to  cities  of  the  fourth 
class,  provides  that  the  polling  places  for 
an  election  In  such  cities  shall  be  selected 
and  ^teclfled  by  tbe  respective  boards  of 
aldermen  of  such  city  by  resolution,  ordi- 
nance, or  otherwise.  It  requires  no  citation 
of  authorities  to  support  tbe  proposition  that 
It  will  be  presumed  that  public  officera  have 


performed  their  duties,  and  tt  must  be  pre- 
sumed, therefore,  in  the  absence  of  testi- 
mony to  the  contrary,  that  the  board  of  al- 
dermen of  the  city  of  Cabool  had  performed 
this  statutory  duty,  and  the  mayor's  proc- 
lamation notified  the  voters  that  the  elec- 
tion would  be  held  at  the  usual  voting  places 
in  tbe  city.  The  usual  voting  places  in  the 
dty;  In  the  absence  of  testimony  to  the  con- 
trary, most  be  presumed  to  be  the  regularly 
selected  places,  and  therefore  it  cannot  be 
said  that  this  election  was  not  held  at  the 
usual  voting  places  In  tbe  dty.  In  addition 
to  tbls  presumption,  there  was  testimony  to 
the  effect  that  tbe  election  was  held  at  the 
polling  places  where  elections  bad  been  held 
for  about  three  years  previous  to  tbe  time 
of  this  election.  The  dty  of  Cabool  Is  a 
small  place,  and  as  said  by  Judge  Ooode  in 
O'LanghUn  t.  Eirfewood,  107  Mo.  App.  302, 
81  S.  W.  612:  "In  a  small  town  voters  have 
no  dlfllcnlty  In  learning  where  polling  places 
are^  unless  the  polls  are  concealed  or  the 
voters  misled;  and  It  is  not  asserted  that 
either  of  those  things  was  done  In  this  In- 
stance." In  State  ei  rel.  v.  Allen,  178  Mo. 
S55,  77  S.  W.  868,  the  court  passed  on  the 
validity  of  a  special  election  held  in  the 
town  of  Canton.  The  town,  previous  to  tbe 
election,  had  been  divided  Into  four  wards, 
but  there  was  an  ordinance  requiring  that 
all  spedal  elections  be  held  at  one  place  end 
at  some  point  to  be  designated  by  the  mayor. 
The  q>edal  election  was  bdd  in  each  of  the 
wards  In  the  d^,  and  It  was  claimed  that, 
on  account  thereof,  the  election  was  Illegal, 
but  the  court  said:  "There  la  no  pretense 
that  the  election  was  fraudulent,  or  that  the 
result  was  not  a  fair  expression  of  Qie  peo- 
ple. It  vras  nothing  more  than  an  Irregu- 
larity, «ad  should  not,  under  the  drcum- 
fltances,  be  held  to  Invalidate  the  election,  or 
discredit  tile  bonds.*'  To  tbe  same  effect  Is 
the  <q)lnlon  of  tbls  court  In  Stete  ex  rel. 
Fabrman  ▼.  Boss,  160  Mo.  App.  6&2,  143  S. 
W.  B02. 

[4]  The  notice  was  pnbllshed  but  once, 
and  it  is  claimed  that  it  should  have  been 
published  In  other  issues  of  tbe  paper.  In 
Sonthworth  v.  Glasgow,  232  Mo.  108,  132  S. 
W.  1168,  this  pobit  Is  dedded  against  the 
plaintiffs. 

[fi]  It  Is  claimed  that  tbe  bonds  are  Illegal 
because  In  excess  of  S  per  cent  of  tbe  as- 
sessed valuation  of  tbe  dty.  It  Is  conced' 
ed,  If  tbe  merchaots'  assessments  are  prop- 
erly included  In  the  assessed  valuation  of 
tbe  town,  then  tbe  Indebtedness  Is  not  in  ex- 
cess of  the  constitutional  limit  In  State  ex 
rel.  Allen  v.  Railroad,  116  Mo.  15,  22  S.  W. 
611,  and  Thomburg  v.  School  District  17D 
Mo.  12,  75  S.  W.  81,  tbe  Supreme  Court  held 
that  such  property  is  not  to  be  Induded.  In 
Soutbwortta  V.  Olasgow,  232  Mo.  108,  132  8. 
W.  1168,  the  question  was  again  before  the 
Court  but  not  directly  passed  on.  Tbe  deci- 
sions in  tbe  Allen  and  Thomburg  Cases  were 
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based  npon  tbe  statutes  as  they  then  exist- 
ed. Under  those  statutes,  the  merchaats' 
goods  were  never  listed  on  the  assessor's 
books,  nor  had  the  assessor  or  the  board  of 
equalization  anything  to  do  with  them,  and 
It  was  for  this  reason  that  tbe  court  In  the 
Allen  Case  held  that  the  merchants'  prop- 
erty was  not  to  be  Included.  The  court  said: 
'*The  merchant  Is  required  to  file  a  sworn 
statement  with  the  county  clerk,  on  the  first 
Monday  In  June  In  each  year,  of  the  great- 
est amount  of  goods  on  band  at  any  time 
between  the  first  Monday  In  March  and  the 
first  Monday  in  June  next  preceding;  and 
ui>on  this  statement  the  tax  Is  directly  lev- 
ied. The  merchant's  goods  and  stock  in 
trade  never  go  on  the  assessor's  books  at  all, 
nor  has  the  assessor  anything  whatever  to 
do  with  It  Neither  the  assessor  nor  tbe 
board  of  equalization  ever  act  upon  It  in  any 
manner."  In  1895  the  statute  was  repealed 
and  a  new  one  enacted,  which  Is  now  section 
11623,  Revised  Statutes  1909.  By  this  stat- 
ute it  la  the  duty  of  the  merchants  to  fur- 
nish the  assessor  the  statements,  and  it  Is 
the  duty  of  the  assessor  to  enter  such  state- 
ments in  a  book  prepared  for  that  purpose, 
and  the  assessor  is  required  to  verify  the 
book  by  making  oath  that  he  baa  made  dili- 
gent effort  to  secure  the  sworn  statement 
from  all  merchants  In  the  county.  The  book 
Is  to  be  returned  by  the  assessor  to  the 
board  of  equalization,  whereupon  the  board 
Is  required  to  equalize  the  valuation  of  mer- 
chants' stocks  in  the  same  manner  as  assess- 
ments of  real  and  personal  property  are 
equalized.  After  the  board  of  equalization 
has  completed  tbe  equalization  of  such  state- 
ment, the  county  clerk  is  required  to  extend 
the  proper  taxes  at  tbe  same  rate  as  assess- 
ed for  the  time  on  real  estate,  and  to  deliver 
the  books  to  the  collector,  who  is  charged 
with  the  collection  of  the  taxes.  The  county 
assessor  is  paid  28  cents  for  each  merchant's 
statement,  and  the  statute  then  provides: 
"And  tbe  sum  of  the  valuation  of  the  state- 
ments as  equalized  by  the  county  board  of 
equalization  shall  be  included  In  and  made 
a  part  of  the  total  valuation  of  property  tax- 
able for  all  purposes."  The  language  Just 
quoted  is  of  prime  importance  In  determin- 
ing the  question,  and  perhaps  was  put  in  the 
section  in  view  of  the  decisions  of  tbe  Su- 
preme Court  Just  dted.  This  language  plain- 
ly provides  that  the  valuation  of  the  mer- 
chant's property  as  equalized  by  tbe  county 
board  of  equalization  shall  be  Included  In 
and  made  a  part  of  tbe  valuation  of  proper- 
ty taxable  for  all  purposes. 

In  the  Allen  Case  It  was  claimed  by  coun- 
sel that  the  argument  of  the  court  sustain- 
ing the  exclusion  of  merchants'  statements 
would  also  exclude  the  valuation  of  railroad 
and  telegraph  property.  But  tbe  court  said 
that  by  tbe  provisions  of  the  statute  the 
county  court  was  required,  upon  receipt 
from  the  auditor  of  the  certificate  of  rail- 
road aBsessments,  to  ascertain  and  levy  the 


taxes  for  state,  county,  and  other  pnrpoaes 
on  the  railroad  property  In  snch  county,  at 
the  same  rate  as  may  be  levied  on  other 
property,  and  to  make  an  entry  tha«of  in 
the  records  of  tbe  court,  and  that  the  statute 
expressly  provided  that  In  respect  to  rail- 
road property  the  levy  shall  be  nude  by  the 
county  court,  and  the  evident  Intention  of 
the  Legislature  thereby  was  that  such  prop- 
erties should  go  Into  and  become  a  part  of 
the  general  wealth  of  the  county  for  rev«ine 
purposes.  This  Is  exactly  what  the  new 
statute  regarding  merchants'  taxes  provides. 
In  the  previous  cases  the  courts  did  not  con- 
tend or  hold  that  merchants*  stocks  were  not 
property,  but  they  were  not  assessed  as  part 
of  the  taxable  property  of  the  connty,  and 
therefore  were  not  included  in  determining 
the  total  assessed  valuation.  But  with  the 
amendment  plainly  providing  that  the  same 
shall  be  included  and  made  a  part  of  tbe  to- 
tal valuation  of  property  taxable  for  all  pur- 
poses no  good  reason  can  t>e  assigiied  for 
excluding  such  propertgr  in  determining  the 
tax  valuation  of  a  citr  or  connly,  as  the 
case  may  be. 

[I-I]  The  lest  and  most  Important  of 
ptaintlCTs  contentions  is  that  two-thirds  of 
the  qualified  voters  of  the  city  did  not  vote 
In  favor  of  the  bond  issue.  The  evidence 
ou  this  point  is  In  a  peculiar  condition.  The 
plaintiffs  offered  several  witnesses,  who  tes- 
tified that  certain  qualified  voters  of  the  dty 
did  not  vote  at  the  election,  but,  on  the  re- 
quest of  tbe  defendants,  all  this  testlrooay 
was  excluded,  upon  the  groond  that  sncb 
facts  could  not  be  shown  by  oral  testtmcny. 
After  the  plaintiffs  dosed,  and  while  ^ 
fendanta  were  offering  tbeir  testimony,  they 
offered  to  show,  by  oral  testimony,  bow 
many  voters  were  in  the  city  at  the  time  of 
the  election,  but  this  time  plaintlfEs  objected 
to  the  introduction  of  the  testimony,  and 
their  tAJection  was  sustained.  It  is  conced- 
ed that  two-ttalrds  of  the  votes  cast  were  in 
favor  of  the  proposition,  and  it  is  claimed 
that  two-thirds  of  the  qualified  voters  of  the 
city  so  voted,  but  this  Is  denied  by  tbe  ^aln- 
tiffs.  Tbe  plaintiffs  alleged  In  tlielr  peti- 
tion that  the  election  was  void,  tor  tbe  rea- 
son that  two-thirds  of  tbe  qualified  voters 
did  not  vote  In  favor  of  the  Issuance  ot  said 
bonds.  By ,  general  denial  the  defendants 
denied  this  allegation,  and  therefore  tbe  bar^ 
den  was  upon  tbe  j^alntlffs  to  prove  this 
fact,  and,  with  tbe  oral  testlmonj  ezdoded. 
there  was  no  proof  sufllclait  to  antboriie 
the  court  to  declare  tbe  election  void  for 
this  reason.  It  Is  true  the  board  at  Its  ad- 
journed meeting  held  two  days  snbsequeat 
to  tbe  election  did  not  a^Irmatlvdy  find  that 
two-thirds  of  the  voters  of  the  city  had  vot- 
ed In  favor  of  tbe  proposition,  bnt  they  did 
not  find  to  the  contrary.  At  a  regular  meet- 
ing held  on  the  3d  day  of  July,  1911.  tbe 
board,  by  ordinance,  declared  that  an  elec- 
tion by  tiie  qualified  voters  ot  the  cUy  had 
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been  ordered  and  held,  and  found  that  more 
than  twothlrdfl  of  said  Toters  were  In  fa- 
vor of  the  bond  lasne,  and  this  was  deter- 
mined by  counting  the  rotes  cast  at  the  elec- 
tion. The  language  on  this  point  not  being 
as  clear  as  the  bond  purchaser  desired,  the 
board  again,  by  Ordinance  No.  51,  expressly 
found  and  declared  that  more  than  two- 
thirds  of  the  legal  voters  of  the  city  voted 
in  favor  of  the  issnance  of  the  bonds.  Sec- 
tion 9302,  Revised  Statutes,  regarding  the 
manner  of  making  the  retnms  of  elections 
in  cities  of  the  fonrth  class,  provides:  "The 
manner  of  making  r^'tums  of  snch  elections 
shall  be  prescribed  by  ordinance."  If  we 
hold  this  provision  applies  to  special  elec- 
tions for  bond  issues,  then  we  must  pre- 
sume, in  the  absence  of  testimony  to  the  con- 
trary, that  the  returns  and  the  decision  of 
the  board  thereon  were  made  in  accordance 
with  an  ordlnancft.  On  the  other  hand,  If 
there  was  no  ordinance  In  the  city,  then  If 
the  tward,  in  any  fair  and  honest  manner, 
cast  up  and  declared  the  returns  of  the  elec- 
tion, and  declared  the  result,  it  should  be 
upheld  by  the  court,  and  especially  is  this 
true  where  no  fraud  la  allied  or  claimed. 

[9-11]  But  as  this  is  an  equity  case,  and, 
tf  reversed  and  remanded,  this  question  will 
come  up  again,  it  is  proper  that  another 
phase  of  it  be  considered,  and  this  is :  Does 
the  law  require  two-thirds  of  the  voters  of 
the  city  shall  vote  in  favor  of  the  proposi- 
tion to  carry  it?  By  section  12,  art  10,  of 
the  state  Oonstltotion,  cities  are  allowed  to 
become  Indebted  to  an  amount  exceeding  the 
Income  and  revenue  provided  for  such  year, 
when  two-thirds  of  the  voters  thereof  vot- 
ing at  an  election  to  be  held  for  tJiat  pur* 
pose  authorize  such  indebtedness.  This  sec- 
tion of  the  Constitution  does  not  require  a 
two-thirds  vote  of  all  the  qualified  voters  of 
the  city,  but  only  two-thirds  of  those  voting 
State  ex  rel.  v.  Kansas  City,  283  Mo.  162, 
134  S.  W.  1007.  This  constitutional  provl- 
idon  does  not  expressly  authorize  the  in- 
crease of  municipal  Indebtedness  whenever 
an  election  has  been  held  and  the  proper 
majority  In  fiavor  of  the  proposition  secured, 
but  it  dmply  provides  that  dtles  shall  not 
be  permitted  to  increase  their  Indebtedness 
beyond  certain  revenues,  unless  authorized 
by  a  vote,  and  It  has  been  expressly  held  in 
this  state  that  the  Legislature  may  require 
an  additional  vote  to  authorize  such  in- 
debtedness. State  ex  rel.  v.  White,  162  MO. 
533.  63  S.  W.  104.  And  it  is  claimed  by  the 
plaintiffs  that  the  Legislature  has  so  declar- 
ed by  section  9388,  Revised  Statutes  1909, 
relating  to  cities  of  the  fourth  class.  This 
section  provides:  "The  board  ot  aldermen 
shall  have  power  to  borrow  money  and  issue 
bonds  for  the  payment  thereof,  within  the 
limits  prescribed  by  the  Constitution,  fbr 
the  purpose  of  erecting  waterworks.  *  *  • 
Bat  eudk  Inrnds  shall  not  be  Issued  until 
two-tblrds  of  the  legal  voters  of  such  dty 
bun  aasmted  Uiereto  In  accordance  with 


article  VII,  chapter  84,  Revised  Statutes 
1909."  The  sections  referred  to  and  form- 
ing a  part  of  said  article  7  are  9544  to  9548, 
inclusive.  Revised  Statutes  1909.  These  sec- 
tions provide  that  a  city  may  contract  a 
debt  In  excess  of  the  annual  Income  and 
revenne  for  any  year  for  any  purpose  au- 
thorized In  its  charter  upon  the  assent  of 
two-thirds  of  the  legal  voters  of  snch  dty, 
town,  or  village  voting  at  an  election  held 
for  that  purpose.  Section  9545  provides  for 
the  manner  of  ordering  and  holding  the  elec- 
tion ;  section  9546,  the  form  of  the  ballot ; 
and  section  9547,  the  making  of  the  returns, 
declaring  the  result,  and  authorizing  the  is- 
suing of  the  bonds.  The  plaintiffs  claim  that 
section  9383  requires  a  vote  of  two-thirds  of 
the  legal  voters  of  the  dty,  and  not  simply 
of  those  voting  at  the  election.  This  section 
of  the  statute  is  not  an  old  one,  and  was 
enacted  at  a  time  when  the  decisions  of  the 
Supreme  Court  regarding  the  language  used 
were  well  known,  and  It  is  probable,  there- 
fore, that  the  Legislature  used  th4  language 
advisedly  and  with  the  Intent  that  It  should 
be  construed  as  It  reads  and  as  understood 
at  the  time,  and  that  it  was  the  intention 
that  to  authorize  an  increase  of  the  indebt- 
edness of  the  dty  the  assent  of  two-thirds 
of  the  qualifled  voters  of  the  city  should 
first  be  obtained.  The  only  doubt  there  Is 
about  the  meaning  of  the  statute  la  created 
by  the  following  words  at  the  end  thereof, 
"in  accordance  with  article  VII.  chapter  84, 
Revised  Statutes,  1909."  In  other  words.  If 
the  statute  dosed  with  the  words,  "but  such 
bonds  shall  not  be  Issued  until  two-thirds  of 
the  legal  voters  of  such  dty  have  assented 
thereto,"  there  would  be  no  question  but 
that  two-thirds  of  all  the  voters  of  the  dty 
was  meant  It  Is  but  a  fair  construction  to 
say  that  the  words,  "In  accordance  with  ar- 
ticle VII,  chapter  84,  Revised  Statutes,  1909," 
have  reference  to  the  manner  of  holding, 
conducting,  and  determining  the  result  of 
the  election,  and  do  not  qualify  the  previous 
part  of  the  section  as  to  the  vote  required. 

[12]  The  defendants  contend  that,  even 
though  the  statute  requires  a  two-thirds  ma- 
jority of  all  the  voters  of  the  dty,  yet,  as 
there  was  no  registration  and  no  way  to 
determine  by  law  who  were  and  who  were 
not  qualified  voters,  the  vote  at  the  election 
is  conclusive  as  to  the  number  of  qualified 
voters  of  the  city.  There  Is  some  authority 
In  this  state  for  the  proposition.  State  v. 
Mayor  of  St  Joseph,  37  Mo.  270;  State  v. 
Binder,  88  Mo.  450 ;  Richardson  v.  McReyn- 
oldB,  114  Mo.  641,  21  S.  W.  901;  Tucker  v. 
McKay,  131  Mo.  App.  728,  lU  &  W.  867.  In 
State  V.  Mayor  of  St  Jos^ih,  ropra,  a  peti- 
tion for  mandamos  to  the  mayor  of  St  Jo- 
seph, requiring  him  to  sign  certain  bonds  of 
the  dty,  was  filed  and  a  return  made  there- 
to. The  charter  of  St  Joseph  provided  that 
to  authorize  a  debt  the  proposition  had  to 
be  snbmltted  "to  a  vote  of  the  qualified  vot- 
ers of  said  dty,"  and  In  all  snch  cases  it 
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■hoQld  require  "two-tiilrds  of  sndi  onallfled 
Toten  to  Banetion  the  eame.**  The  court 
held  that  it  was  8iiflB<dait  that  two-thirds  of 
the  qnaUfled  Toters  who  voted  at  Uie  election 
authorized  the  bond  lame,  and  said :  "This 
was  the  mode  provided  bj  law  for  ascotaln- 
ing  the  aense  of  the  qualified  voters  of  the 
dty  upon  Qiat  question.  There  would  ap- 
pear to  be  no  other  practicable  way  in  which 
the  matter  could  be  detwmlned."  In  State 
V.  Binder,  supra,  it  was  expressly  held  that, 
although  to  authorize  the  doing  of  a  certain 
act,  the  assoit  of  a  majority  of  the  voters  of 
the  dty  must  be  obtained,  yet  in  determining 
tbat  question  the  vote  at  the  election  was 
the  proper  evidence,  and  the  court  said  in 
reviewing  the  case  of  State  v.  Mayor;  "An 
election  of  this  kind,  authorized  for  the  very 
purpose  of  determining  the  question  on  prop- 
et  notice  given,  was  the  mode  contemplated 
by  the  Legislature  as  well  as  by  law  for  as- 
certaining the  sense  of  the  legal  voters  upon 
the  question  submitted,  and  that  there  could 
not  well  be  any  other  pr«Krrlbed  way  In 
which  such  matter  could  be  determined. 
And  certainly,  in  the  absence  of  any  evidence 
to  the  contrary.  It  may  be  presumed  that 
the  voters  voting  at  an  election  so  held  were 
all  the  legal  voters  of  the  city."  These  de- 
dsloDB  are  based  on  the  principle  that,  where 
there  Is  no  registration,  it  Is  a  difficult  proi>- 
ositlon  to  tell  who  really  were  the  qualified 
voters  at  a  certain  previous  time,  and  there- 
fore it  must  be  determined  by  the  number 
actually  attending  and  voting  at  the  elec- 
tion. In  the  subsequent  cases  of  State  ex 
rd.  V.  Sutterfleld,  54  Mo.  392,  and  State  ex 
reL  Woodson  v.  Brassfield,  67  Mo.  331,  the 
Mayor  and  Binder  Cases  are  reviewed,  and, 
while  criticised,  are  not  overruled.  But  in 
those  cases  there  were  previous  registrations, 
and  they  were  looked  to  and  hdd  proper  to 
be  considered  In  determining  the  question 
whether  the  proposition  carried  by  the  re- 
quired majority.  In  the  Woodson  Case, 
Judge  Hough,  in  a  dissenting  opinion,  hdd 
that  even  the  inquiry  was  not  limited  to  the 
previous  registration,  but  tbat  any  legitimate 
testimony  that  tended  to  prove  that  the 
proposition  was  or  was  not  carried  by  the 
proper  majority,  was  admissible.  It  was  fur- 
ther held  by  both  majority  and  minority 
opinions  that  the  cases  of  State  v.  Mayor 
and  State  v.  Binder  were  properly  determin- 
ed on  the  facts  before  the  court,  because  the 
only  evidence  as  to  the  number  of  qualified 
voters  In  the  dtles  was  the  returns  from 
the  special  elections  themselves.  The  ques- 
tion has  been  before  the  court  in  State  ex 
rel.  Allen  v.  Mayor,  73  Mo.  435,  State  ex  rel. 
V.  Harris,  96  Mo.  29,  8  S.  W.  794,  State  ex 
rel.  V.  White.  162  Mo.  533.  63  S.  W.  104,  and 
Rassle  V.  Brazzell,  128  Mo.  93.  30  S.  W.  626, 
49  Am.  St  Rep.  642.  And  an  examination 
of  all  these  cases  will,  we  believe,  establish 
the  rule  that  any  legitimate  testimony  Is 
admissible  in  determining        were  at  the 


time  of  the  election  tbe  qnalifled  Toters  of 
the  dty.  This,  ot  course,  must  be  limited  to 
cases  where  the  validity  of  the  bonds  are 
assailed  in  a  proceeding  to  prevent  their  Is- 
sue, and  btf^  they  have  passed  Into  tbe 
hands  of  innocent  purchasers  for  valne, 
when  other  qnestlons  must  be  oonaldmd  in 
determining  the  point 

[11,14]  As  we  have  heretofore  stated,  the 
evidence  as  to  the  number  of  voters  in  tbe 
dty  on  the  day  of  the  special  election  Is  In 
a  peculiar  situation.  When  tbe  court  ex- 
cluded all  the  oral  testimony  offered  by 
plaintlfrs  tending  to  show  who  were  qoali- 
fled  voters  In  the  dty,  plaintiffs  did  not  ob- 
ject and  saved  no  exception,  and,  when  de- 
fendants ottered  to  show  by  such  testimonr 
how  many  voters  were  In  tbe  dty  at  that 
time,  the  plaintiffs  objected,  and  their  ob- 
jection was  sustained,  and  the  defendants 
excepted  to  the  action  of  the  court  The 
authorities  agree  there  is  a  presumption  tbat 
the  voters  voted  at  an  election,  and  the  bnr- 
den  Is  upon  the  person  denying  this  fact  to 
prove  it  The  plaintiffs  alleged  In  their  peti- 
tion that  two-thirds  of  the  qualified  voters 
did  not  vote  In  favor  of  the  Issuance  of  snid 
bonds.  With  the  oral  testimony  out  of  the 
case,  there  was  no  testimony  on  this  point 
offered  except  the  returns  from  a  general 
election  hdd  In  the  dty  In  April,  1910.  show- 
ing that  164  persons  voted  at  that  dection. 
As  the  proposition  to  issue  the  bonds  receiv- 
ed 102  votes.  It  only  lacked  7  votes  of  re- 
ceiving two-thirds  majority,  as  shown  by 
the  election  in  April,  1910.  Now  when  the 
dty  coQDcil,  by  ordinance,  determined  that 
two-thirds  of  the  qualified  voters  of  the  dt; 
had  voted  in  favor  of  tlie  bond  issue,  on 
June  6,  1911,  the  burden  was  on  plaintiffs 
to  prove  that  this  was  not  tbe  fact  and  they 
faUed  to  do  so  by  simply  showing  tlut  ac- 
cording to  an  election,  held  14  months  be- 
fore, the  proposition  was  short  seven  votes 
of  the  necessary  two-thirds  majority,  and 
the  court,  on  this  evidence,  was  not  Jostlfled 
in  declaring  that  the  proposition  did  not  re- 
ceive the  requisite  majority. 

Tills  Is  a  matter  of  importance  to  the  cl^ 
Izens  of  Gabool,  and  the  bonds  should  not 
be  Issued  unless  authorized  by  the  requisite 
number  of  legal  voters,  and,  inasmuch  as 
the  record  shows  the  case  was  tried  on  tlie 
theory  tliat  oral  testimony  was  not  admis- 
sible to  determine  who  were  the  qnalifled 
voters  of  the  city,  we  will  not  reverse,  wltb 
diredlons  to  dismiss  the  blu  and  dissolve  tlie 
Injunction.  The  justice  In  our  position  is 
emphasized  when  we  consider  the  fact  that 
there  were  in  the  dty  at  least  164  legal  vot- 
ers In  April,  1910,  and  that  if  sudi  a  num- 
ber were  there  In  June,  lAll,  the  bond  pn^ 
dtlon  failed  to  carry  at  the  election  bdd  oo 
that  day. 

We  will  therefore  reverse  the  jodgmuit 
and  remand  the  cause,  in  order  that  titli 
queeUcoi  may  be  detennined.  All  ooncor. 
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GORMAN  T.  GHICAOO,  B.  &  Q.  B.  CO.  et  a1. 
(St.  Loois  Cioart  at  Appeals.  Missouri.  Joly 
2,  1912.) 

1.  Limitation  of  Actions  ({  66*)— Compu- 
tation OF  Pbbioi>— Pebmanent  Nuisance. 

'Where  a  nuisance  is  permanent  in  charae* 
ter,  and  causes  damage  which  will  continue  so 
long  as  it  remains,  tlie  entire  damage,  present 
and  prospectiTe,  accrued  as  soon  as  the  condi- 
tion causing  it  came  into  existence  and  was 
discoTsrable,  and  tience  is  the  subject  of  a 
■ingle  action  which  is  barred  where  not  brought 
witoin  the  period  of  limitation  after  its  accrual. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  IS  2W-^:  Dec  Dig.  | 
55.*] 

2.  LlHITATlOn  OF  AcnOITB  (|  82*)— COMFU- 
TATION  OF  PiBIOD— PEMCANENT  NUIBANCB. 

The  building  of  solid  railway  embankments, 
permanent  In  Character,  which  immediately 
caused  surface  water  to  back  up  and  overflow 
adjoining  land,  and  which  would  cootinne  to 
have  that  effect  so  long  as  they  remain  as  they 
were  buUt,  caused  a  permanent  noisance,  an 
action  for  which  was  barred  where  not  com- 
menced for  16  years. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  14S-14S;  Dec.  Dig.  | 

8.  Limitation  of  AcnoNS  (f  166*)— Goxpa- 

TATIOn  OF  PmOD  —  GONTINUINO  NUI- 
BA.NCES. 

Actively  permitting  slops  and  filth  to  drain 
onto  another's  land,  which  caused  water  stand- 
ing thereon  to  become  foul  and  emit  noisome 
odors,  to  the  depreciation  of  the  value  of  the 
property,  will  give  the  owner  a  right  to  recover 
against  the  offenders,  even  though  a  recovery 
toT  the  condition  which  caused  the  water  to 
stand  thereon  be  barred  by  limitations. 

[£}d.  Note. — For  other  cases,  see  Limitation 
of^Aetions,  Cant.  Dig.  |  660;  Dec.  Dig.  | 

Appeal  flrom  St  Louis  drcnit  Conrt; 
Oeoi^  H.  Wlllianie,  Judge. 

Action  tgr  KUen  Gorman  against  the  Chi- 
cago, Burlington  ft  Qulncy  Railroad  Com- 
pany and  another.  From  a  Judgment  sns- 
taining  a  demurrer  to  plaintUTs  complaint, 
■he  aiq^eals.    Reversed  and  remanded. 

This  sntt  was  commenced  in  the  circuit 
court  of  the  city  of  St  Lonls  on  December 
24,  1909.  The  trial  court  sustained  a  demur- 
rer to  plaintiff's  amended  petition,  and,  the 
plaintiff  declining  to  plead  further.  Judgment 
went  In  favor  of  defendant  upon  both  counts. 
Whereupon  the  plaintiff  duly  prosecuted  her 
appeal  to  this  court.  The  said  amended  pe- 
tition, omitting  caption,  proceeded  as  fol- 
lows: "Plaintiff,  by  leave  of  court  flies  this, 
her  amended  petition,  and  states:  That  the 
defendants  are  corporations  and  plaintiff  la 
the  widow  of  Francis  Gorman,  who  died  at 
the  dty  of  St  Louis  on  or  about  the  7th  day 
of  June,  1904,  leaving  a  last  will  and  testa- 
ment whereby,  after  bequeathing  the  sum 
of  ¥5  to  each  of  his  children,  he  devl^d  and 
bequeathed  to  plaintiff  all  other  property, 
whether  real,  personal,  or  mixed,  which  he 
owned  at  the  time  of  his  death.  That  at 
the  time  of  his  death  the  said  Francis  Gor- 
man was,  and  for  over  20  years  Immedlatel; 


prior  thereto  had  been,  the  owner  of  a  par- 
cel of  grotind  lying,  being,  and  situate  in 
the  said  city  of  St  Louis,  and  described  as 
follows,  to  wit:  A  tract  of  land  situated  In 
United  States  survey  No.  926,  having  a 
front  of  660  feet  on  the  south  line  of  Aurora 
avenue,  and  extending  southwardly  between 
parallel  lines  for  a  distance  of  341  feet  8 
inches,  and  thence  southwardly  to  the  center 
line  between  Aurora  and  Humboldt  avenue, 
on  which  center  line  it  measures  620  feet 
said  tract  being  composed  of  lots  31  and  32 
of  that  part  of  the  subdivision  entitled  'Gar- 
den Suburb*  by  John  How,  which  lies  east 
of  the  Wabash  Railroad,  excepting  there* 
from  the  triangle  off  of  the  southeast  corner 
conveyed  to  the  St  Louis,  Keokuk  &  North- 
western Railroad  Company.  That  the  said 
will  of  said  Francis  Gorman  was  dnly  ad- 
mitted to  probate  by  the  probate  court  of 
said  city  of  St.  Louis,  and  his  estate  has 
been  duly  administered  in  aald  court,  and 
finally  settled,  and  all  the  debts  thereof 
and  all  the  legacies  proTided  for  in  said 
will  have  beoi  duly  paid,  and  plaintiff  evw 
since  the  death  ot  said  Francis  Gorman 
hu  been,  and  still  la,  Uie  owner  of  said 
real  estate  and  ot  the  daim  against  de- 
fendants for  all  the  damage  done  to  said 
real  estate  as  taerdnafter  set  forth  and 
which  accrued  to  saffl  Francto  Gorman  dur- 
ing his  lifeUme.  That  on  or  about  the  lat 
day  of  February,  1892,  the  St  Louis,  Keokuk 
ft  Northwestern  Rftllroad  Company  became 
the  owner  of  a  tract  of  ground  whldi  bound- 
ed plaintUTa  aald  ground  on  the  east  and  al- 
so on  the  south.  That  the  natural  lay  and 
conformation  of  all  the  ground  in  said  vicin- 
ity Is  8U(A  that  the  drainage  of  the  surface 
water  la  towards  the  south  and  east  Into 
Harlem  creek  and  the  Mississippi  river;  that 
on  or  about  the  lat  day  of  January,  1883, 
the  said  railroad  company  built  a  high  rail- 
road embankment  on  its  property  running 
In  a  general  northeasterly  and  southwesterly 
direction,  which  passed  within  a  few  feet  to 
wit,  50  feet  of  the  southeast  comer  of  plaln- 
tifTs  said  tract  of  ground,  and  from  said  em- 
bankment at  a  point  near  the  said  southeast- 
em  comer  of  plaintiff's  said  property  the 
said  railroad  company  built  another  railroad 
embankment  branching  off  from  the  first 
one  mentioned,  and  curving  around  towards 
the  west  and  lying  south  of  the  south  line 
of  plaintiff's  said  property.  That  on  oi 
about,  the  Ist  day  of  September,  1897,  the 
said  railroad  company,  for  a  nominal  consid- 
eration, conveyed  so  much  of  the  said  prop- 
erty owned  by  It  adjoining  plaintiff's  proper- 
ty on  the  south  as  was  not  required  for  its 
railroad  embankments  to  the  defendant  St. 
Louis  ft  Kansas  City  Land  Company,  bnt 
said  last-named  defendant  held  said  ground 
for  the  use  and  benefit  of  said  railroad  com- 
pany until  the  latter  sold  out  to  the  defend- 
ant railroad  company,  and  since  the  said  land 
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oompany  has  held  and  now  holds  eame  for 
the  hm  and  b^eflt  of  the  defendant  Chicago, 
Burlington  &  Qulncy  Railroad  Company,  and 
said  laat-named  defendant  controla  nald  St 
Lonls  &  Kansas  City  Land  Company,  and 
controls  the  said  land,  and  the  use  thereof. 
Oaiat  on  or  about  the  1st  day  of  Jannary, 
1901,'  the  said  St  Louis,  Keokuk  &  North- 
western Railroad  Company  sold,  conveyed, 
and  delivered  all  its  railroads  and  property 
of  every  kind  to  defendant,  Chicago.  Bnr- 
Ungton  ft  Qolncy  Ballroad  Company,  and  as 
part  of  tlie  consideration  therefor  the  latter 
oompany  assumed  all  the  debts,  liabilities, 
and  obligations  of  said  St  Louis,  Keokuk  ft 
Northwestern  Railroad  Company.  That  the 
said  railroad  embankments  are  solid  embank- 
ments about  16  feet  high  without  any  open- 
ings, dltehes,  pipes,  or  culverts  that  would 
drain  the  water  that  came  against  the  same. 
That  by  reason  of  the  want  of  suCh  provl* 
slons  for  drainage  water  gathers,  and  ever 
since  said  embankments  were  bnllt  always 
has  gathered  against  said  embankmoits  and 
stood  upon  defendants*  property  and  formed 
a  pond  thereon  into  which  defendants  drain 
or  permit  to  drain  or  flow  other  waters, 
slops,  and  filth  from  a  nmndhouse,  a  board- 
ing honse,  and  pzivies  in  the  vicinity.  That 
said  pond  overflowed  defendants*  said  prop- 
erty and  onto  ^intlfTs  said  inoperty,  and 
at  times  covers  and  stands  upon  the  whole 
thereof,  carrying  and  OeiNwltlng  said  flltb 
thereon.  That  the  waters  Ui  said  pond  are  and 
always  have  beat  fbul  and  emit  foul  odors, 
and  the  deposit  of  said  filth  on  plaintiff's  said 
property  and  tiie  said  overflow  tliereof  has  de* 
predated  the  value  thereof  98,700.  That  by 
reason  of  the  overflow  (tf  plalntUfs  said  iwoif- 
erty  and  Its  liability  to  be  so  overflowed  aa 
aforesaid  neither  plaintiff  nor  fhe  said  Fran- 
cis Oprman  was  able  to  sell  or  lease  said 
property  or  to  use  same  for  any  purjwse  or 
derive  any  bicome  ther^rom  since  the  date 
of  the  construction  of  said  embankments, 
whereby  plaintlfC  has  been  damaged  $3,700. 
Plaintiff  therefore  ivays  Judgment  gainst 
defendant  for  the  sum  of  $7,400.  For  a 
second  cause  of  action  plaintiff  makes  the 
facts  set  forth  in  the  first  paragraph  of  her 
petition  a  lurt  of  the  statement  of  this 
cause  of  action,  and  further  states  tlut  said 
embankments  and  said  pond  constitute  con- 
tinuing nuisances  whldi  plaintiff  is  entitled 
to  have  abated  and  as  to  which  she  has  no 
adequate  remedy  at  law,  and  pOalntiff  there- 
fore prays  that  defendants  be  reanlred  to 
abate  said  nuisances,  and  that  they  be  en- 
joined from  maintaining  said  solid  embank- 
ments without  adequate  provision  for  the 
drainage  of  water  that  may  come  against 
same,  and  from  maintaining  said  pond  or  of 
draliUng  any  filth  thereto,  and  plamtiff  prays 
the  court  to  grant  her  such  other  and  tm- 
ther  relief  as  may  he  equitable  and  Just" 

The  demurrer,  which  was  sustained,  Is  as 
follows:  "Now  come  the  defendants  In  the 
above-entitled  cause  and  demur  to  the  peti- 


tion of  the  plaintiff,  and  for  grounds  thereof 
say  that  the  tacts  stated  in  said  petltton  are 
not  sufficient  to  ctmstltttte  a  cause  of  ac- 
tion. And  for  further  grounds  of  demurrer 
these  defendants  say  that  it  appears  npon 
the  face  of  said  petition  that  the  embank- 
ments, the  erection  of  which  Is  complained 
of,  were  built  In  the  year  18^  more  tlum 
ten  y^rs  prior  to  the  filing  of  this  suit,  and 
that  by  reason  thueof.  under  tti»  statntes 
of  the  state  of  Mlssonrl.  sections  4282.  4272, 
and  4278,  Revised  Statutes  1880,  the  plain- 
tiff should  not  be  permitted  to  mshitaln  this 
action.** 

The  only  question  here  Is  whether  the  tri- 
al court  erred  In  sustaining  said  demurrer. 

Klnealy  ft  Klnealy,  of  St  Louis,  for  a|^- 
lant  Robert  ft  Bobwt;  of  8t  Lonia^  for  le- 
spondmts. 

GAULFIELD,  J.  (after  stating  the  facts 
as  above).  [I]  As  QieplaintUTs  counsel  makes 
no  claim  that  the  petition  states  a  cause  of 
action  under  the  statute  CKCti<m  SlfiO,  S.  8. 
1900),  we  will  not  so  consider  it,  bat  wlU 
treat  it,  as  th^  treat  it,  as  an  attonpt  to 
state  a  cause  of  action  at  common  law.  As 
to  the  statute  of  limitations,  the  ml^  as 
we  deduce  it  tsom  the  aothorltleB,  Is  that, 
where  the  nuisance  is  a  permanent  struc- 
ture which  causes  damage  and  is  bound  to 
omtlnue  to  do  so  as  long  as  it  remains  the 
same,  then  the  entire  dam^e,  present  and 
pnH^eetlve,  accrues  as  soon  as  sni^  actual 
damage  begins  and  is  discoverable,  and  Is 
the  subject  of  a  single  action,  which  must 
be  brought  within  the  period  of  limitation 
after  such  accrual.  Bird  v.  H.  ft  St  J.  Ry. 
Co.*  30  Mo.  A:^  S6S;  Powers  v.  8t  U.  I. 
M.  ft  S.  By.  Co.,  158  Ho.  87,  67  S.  W.  1000: 
James  ▼.  City  of  Kansas,  88  Ho.  567 ;  Fowls 
V.  New  Haven  ft  Northampton  Co.,  112  Uass. 
8S4,  17  Am.  Rep.  106;  Town  of  Troy  v. 
Cheshire  B.B.Gow,23N.  H.88,  65  Ani. 
Dec.  177;  Powers  v.  City  of  OonncU  BlnfEs, 
45  Iowa.  662,  24  Am.  Bep.  782;  StodghiU 
V.  a,  B.  ft  Q.  R.  Co.,  63  Iowa,  841,  S  N.  W. 
495. 

[1]  Applying  this  rule  to  the  fhcts  dis- 
closed by  the  petition,  we  are  of  the  oplnitw 
that  the  plalntUFs  cause  of  actton.  If  she  or 
her  predecessor  In  title  ever  had  uiy,  tor 
the  mere  stoKWge  and  overflow  or  baCUoE 
up  of  surface  water,  Is  barred  by  the  rtatnte 
of  limitations.  That  particular  form  of 
damage  was  due  stdeily  to  the  erection  and 
maintenance  of  the  embankments  wltbont 
openings,  etc.  Whether  the  five  or  ten  year 
statute  applies  we  need  not  determine,  as 
the  time  which  has  elapsed  is  greater  then 
required  by  either.  Su^  embanfcmoitB  wwe 
so  erected  In  1888,  more  than  16  years  be- 
fore this  suit  was  brought  ther  were  raO- 
road  «nbankments,  "soUd  onbankmeats 
about  16  feet  high,"  which  are  **abont  u 
permanent  as  anything  ttiat  human  hands 
can  make."   StodgUll  t.  C,  B.  ft  Q.  B. 
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Oo.,  supra.  The  natural  la;  and  conforma- 
tion of  all  the  groond  In  the  vicinity  was 
such  that  the  drainage  of  the  surface  water 
was  towards  the  place  where  the  embank- 
ments were  erected,  so  that  necessarily  and 
Immediately  they  caused  such  water  to  back 
np  and  overflow  the  plalntUTs  land.  From 
the  facts  and  circumstances  stated  In  the 
petition  It  must  have  been  apparent  that 
It  would  continue  to  have  that  effect  as  long 
as  the  embankments  remained  the  same. 
Plaintiff  makes  this  certain  by  allying  'that 
J>V  reason  of  the  overflow  of  plaintilTa  aaid 
property  and  ita  UaMlity  to  be  «o  overftow- 
ed,  as  aforesaid,  neither  lAaintlff  nor  the 
said  Francis  Gorman  was  able  to  sell  or 
lease  said  property  or  to  use  same  for  any 
purpose  or  derive  any  Income  therefrom 
aJnce  the  date  of  the  ootutructUm  of  said 
em1»ankmmi$." 

[S]  With  this  view  of  the  case  it  Is  unneces- 
■ary  for  na  to  decide  whether  plaintiff  or  her 
pr^ldcessor  in  title  ever  had  any  cause  of 
action  on  account  of  the  turning  back  upon 
the  plaintiff's  land  of  mere  surface  water, 
or  whether  either  of  the  defendants  could 
be  held  liable  for  injury  due  to  an  erection 
made  by  their  predecessor  In  title,  and  not 
1^  them,  or  whether  the  defendant  St.  Louis 
ft  Kamus  City  Land  Company  is  liable  for 
Injnries  due  solely  to  an  erection  not  on  its 
land  or  under  its  control.  But  we  find  on 
perusing  tbe  petition  that  plaintiff  does  not 
confine  her  complaint  to  injuries  due  solely 
to  the  erectlpn  and  maintenance  of  said  em- 
bankments or  to  the  turning  back  and  over- 
flowing ber  land  with  mere  snrfoce  water. 
She  goes  farther,  and  cbai^  that  tbe  wa- 
ters gathered  by  the  embankments  "stood 
upon  defendant's  property  and  formed  a 
pond  thereon  into  which  defmdantt  drain 
or  permit  to  drain  or  flow  other  waters, 
alofia,  and  filth  from  a  roundhousei  a  hoard- 
intf  hoiue,  and  privies  in  the  vicinity;  that 
said  pond  overflowed  defendants'  said  prop- 
erty  and  onto  plaintiff's  said  property  and 
at  times  covers  and  stands  upon  the  whole 
thereof,  carry ing  and  depositing  said  filth 
thereon;  that  the  waters  in  said  pond  are 
and  always  have  been  foul  and  emit  foul 
odor*  and  the  deposit  of  said  filth  on  plain- 
tifT*  ^ttid  property  and  the  said  overflow 
thereof  has  depreciated  the  value  thereof 
$3,700."  What  would  be  the  effect  if  it  ap- 
peared that  this  flith  came  down  upon  de- 
fendants' land  over  plalntUTs  land,  or  came 
nptm  defendants'  land  without  its  active 
permission  we  need  not  determine.  The  pe- 
tition states  no  such  case.  As  we  interpret 
this  language,  the  word  "permit"  is  not  used 
in  the  sense  of  "passively  suffered,"  but  It 
charges  the  defendants  with  affirmative  ac- 
tion in  permitting  otho-  waters,  slops,  and 
filth  to  drain  Into  the  pond  and  overflow  it 
upon  the  plaintiff's  land,  etc  And  it  charg- 
es that  both  of  the  defendants  are  guilty  In 
this  respect 

•For  oOer  sssn  mm  suna  tople  and  mcUod  KUHBBR  la  Dao.  DIs.  4  Am.  Dig.       HoTbmIm  a  R^-r  Intonft 


1  We  have  no  doubt  that,  so  considered,  the 
I  petition  states  a  cause  of  action,  and  is  good 
against  a  demurrer,  though  much  of  its  con- 
:  tents  might  have  been  stricken  out  on  mo- 
I  tion.  While  because  of  the  statute  of  liml- 
1  tatlons  already  discussed.  If  for  no  other 
\  reason,  tbe  plaintiff  cannot  now  complain 
that  the  embankments  cause  her  land  to  be 
overflowed  by  water  in  its  natural  volume 
and  state,  it  Is  Quite  clear  to  us  that  to  the 
extent  plaintiff  has  been  damaged  through 
the  pollution  and  artificial  increase  of  tbe 
waters  which  overflowed  her  lands  she  has 
a  right  to  recover  against  the  defendants; 
they  having  caused  or  affirmatively  permit- 
ted such  pollution  and  artificial  Increase. 
Gould  on  Waters  (3d  Ed.)  |  278;  Oawtry  v. 
Leland,  SI  N.  3.  Eq.  380;  Lockett  t.  Ft 
Worth,  etc.,  Ry.  Co.,  78  Tex.  211,  14  a  W. 
S64.  Tbls  was  not  the  kind  of  damage 
which  was  a  natural  and  necessary  con- 
sequence  of  the  original  erection  of  the  em- 
bankments, and  it  could  not  have  been  re- 
covered for  In  a  single  suit  In  advance,  as 
could  that  which  we  have  held  is  barred. 
Of  course,  she  cannot  now  recover  for  any 
dsmage,  however  caused,  which  has  not  ac- 
crued within  five  years  before  this  suit  was 
commenced.    Section  1889,  B.  S.  1900. 

The  judgment  is  reversed  and  the  cause 
remanded. 

REYNOLDS,  P.  J.,  and  NOBTONI,  J, 
concur. 


RICH  V.  ST.  LOUIS  &  S.  F.  R.  CO, 

(St  LoniB  Court  of  Appeals.   Missouri.  Jaly 
2.  1912.) 

1.  ComiKBCB  <S  27*)— Interstate  Oohmebcx 

— STATUTOBT  RSOTnUATIOH. 

A  Bwitchman,  engaged  Id  switching  in  a 
railroad  division  yards  in  the  state  a  car  load- 
ed with  freight  and  la  transit  from  the  state  to 
another.  Is  engaged  in  interstate  commerce 
within  the  Federal  Employer's  Liability  Act 
(Act  Cong.  April  22,  19<fe.  c.  149.  35  Stat  65 
[U.  S.  Comp.  St  Snpp.  1909,  p.  1322]). 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  26;  Dec.  Dig.  |  27.*] 

2.  coumercb  (s  12*)--intebstatk  commebck 
— Statutobt  Regulation. 

The  Federal  Employer's  Liability  Act  (Act 
CoDg.  April  22.  1908,  c.  149.  35  StaL  66  fU.  S. 
Comp.  St  Supp.  1909,  p.  1322])  supersedes  the 
law  of  the  state  in  ao  far  as  the  latter  covers 
tbe  same  field,  though  the  state  statute  was 
enacted  prior  to  the  federal  act  and  at  a  time 
Congreea  had  not  acted  on  the  subject 

[Ed.  Note. — For  other  cases,  see  Commeice. 
Cent  Dig.  6S  7,  9;  Dec.  Dig.  1 12.*] 

8.  Courts  (J  97*)— Ooimoixiivo  DEOzaioifs 
— Fedkral  Questions. 

A  decision  of  tbe  United  States  Supreme 
Court  construing  a  federal  statute,  regulating 
interstate  commerce,  is  controlling  on  a  state 
court 

[Ed.  Note.— For  other  cases,  see  Courts. 
Cent  Dig.  H  829-834;  Dec.  oTg.  {  97.*] 
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4.  Dbath  (i  81*)  — Wbongfol  Dbath—Ao* 

TZONS— Statutes. 

Wb«re  a  railroad  emplo7fi  encaged  In  in- 
terstate commerce  was  killed  in  consequeQce  of 
a  defective  car,  his  widow,  thougli  not  declar- 
ing under  the  Federal  EmploTer'a  Liability  Act 
(Act  April  22,  1908.  c.  149.  S5  Stat.  05  [U.  S. 
Comp.  St  Supp.  1909.  p.  1322]),  ma;  not  sue 
under  Rev.  St  1909,  SS  6425.  5427,  autborizmg 
an  action  b;  a  widow  for  tbe  death  of  her 
husband  by  wrongful  act,  but  the  right  of  re- 
covery is  limited  by  the  federal  act  requiring 
the  personal  representative  of  decedent  to  sue 
for  the  benefit  of  the  widow  and  children. 

[Ed.  Note.— For  other  caseB,  lee  Death.  Cent 
D£g.  H  85-46;  Dec.  Dig.  |  31.*] 

Appeal  from  Cbrcnlt  Court,  Soott  Oonntr; 
Henry  O.  Riley,  JnSge. 

Action  by  Eva  U.  Rldi  against  tbe  St 
Lonls  &  San  Frandsco  Ballroa^  Company. 
Fiom  a  Judgment  for  plalnUff,  defendant 
appeals.  Rerersed  and  remanoed. 

Moses  Whybark,  of  Capo  Glrardeaa,  W.  F. 
Brans,  of  St  Louis,  A.  P.  Stewart,  at  Cape 
Girardeau,  and  E.  T.  Miller,  of  St  Louis,  for 
appellant  James  A.  Finch,  of  Fomfelt,  for 
respondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
alleged  to  hare  accrued  to  plaintiff  because 
of  the  death  of  her  husband  through  the 
wrongful  act  of  defendant  Plaintiff  recov- 
ered In  the  amount  of  $7,000^  and  defendant 
prosecutes  the  appeal 

The  suit  proceeds  under  the  Missouri  Stat- 
utes which  operate  the  transmission  of  a 
cause  of  action,  not  exceeding  $10,000,  to  the 
wife  for  the  death  of  her  hnsband,  resulting 
from  the  wrongful  act  of  another.  At  the 
time  of  his  death,  September  8,  1909,  plain- 
tiffs hnsband,  Andrew  J.  Blob,  was  In  the 
employ  of  defendant  as  the  foreman  of  a 
switching  crew,  engaged  In  switching  cars  at 
Chaffee,  Mo.  The  switching  crew,  together 
with  plaintiff's  hnsband,  their  foreman,  was 
in  the  act  of  dissevering  a  train  and  placing 
tbe  several  cars  thereof  on  -different  tracks 
In  defendant's  yards.  While  thus  engaged.  It 
became  tbe  duty  of  Rich,  the  decedent,  to  go 
upon  the  car  and  set  the  brake  as  It  moved 
down  an  Incline  on  track  No.  6.  Tbe  evi- 
dence tends  to  prove  that  this  car  was  equlp- 
peA  with  a  defective  grablrou.  In  that  It  was 
Insecurely  fastened  to  Its  side.  Because  of 
such  defective  fastening,  the  grablrou  gave 
way  and  precipitated  Rich  upon  the  railroad 
track,  where  he  was  run  upon  and  killed  by 
tbe  car  from  which  he  fell.  As  before  said, 
plaintiff,  wife  or  widow  of  the  decedent, 
prosecutes  the  suit  under  tbe  provisions  of 
tbe  Missouri  Statutes  (sections  6426,  5427, 
R.  S.  1909)  for  $10,000  damages  alleged  to 
have  accrued  to  her  because  of  the  wrongful 
act  of  defendant,  la  that  It  negligently  fur- 
nished the  car  with  a  defective  grablrou  tat 
her  husband  to  work  upon. 

Among  other  matters  set  forth  In  the  an- 
swer, defendant  pleaded  that  plaintiff  could 
not  malatalB  the  suit  as  the  widow  of  An- 


drew J.  Rich,  the  decedent,  bat  Instead  it 
should  be  insfiltuted  and  prosecuted  by  tbe 
personal  representatlTe  of  Rich,  in  accord- 
ance wUh  tbe  provisions  of  the  Federal  Em- 
ployer's Liability  Act  This  tjaragraph  of 
the  answer  sets  forth  that  defendant  la  a 
common  carrier  by  railroad,  engaged  In  com- 
merce between  tbe  several  states,  and  avers 
that  plaintiff's  husband  was  In  Its  employ  at 
the  time  of  his  death.  It  avers,  too,  tbat 
plaintiff's  husband  was  then  and  th^  en- 
gaged in  Interstate  commerce,  In  that  be  was 
engaged  In  switching  and  upon  and  about 
one  of  Its  cara  then  laden  vrltb  artldes  of 
Interstate  commerce.  It  Is  averred  that  tbe 
car  on  wblcb  was  tbe  defective  grablron  and 
which  occasioned  the  death  of  plalntUTa  bos- 
band  was  loaded  at  PortagevUle,  Mo.,  .with 
merchandise,  destined  to  PlckneyvUla  and- 
Thebea  In  the  state  of  Illinois,  and  that  said 
car  was  then  In  transit  over  defendant's 
raUroad  fnun  such  point  In  lOssootl  to 
Ptekneyvllle  and  tniebea  In  tbe  state  of  Illi- 
nois, and  as  snch  was  employed  by  deCaidant 
as  an  instmment  ct  Interstate  oommeroe. 
and  that,  while  said  ear  was  thus  ladoi  with 
goods  destined  from  a  point  In  Missonrl  to 
the  points  named  In  Illinois  and  b^ng 
switched  In  the  yards  at  Chaffee,  plaintiff's 
husband  came  to  his  death  thereby  while  he 
was  engaged  in  tbe  transportation  at  Inter- 
state commerce  in  the  act  of  switching  the 
same  from  one  tra<A  to  another.  Becanae  of 
these  facts,  d^endant  denied  idalntttTs  right 
to  maintain  (his  suit  undw  the  Statutes  of 
Missouri  and  averred  that  If  any  cause  of 
action  whatever  existed  against  It  on  account 
of  the  death  of  Rich,  it  shotdd  be  proseeat- 
ed  by  his  personal  representative  under  the 
act  of  Congress  tfitltled  "An  act  rating  to 
tbe  liability  of  common  carriers  by  railroad 
to  their  employte  In  certain  cases,  approved, 
AprU  22,  1908."  Act  April  22,  1908,  c.  1«, 
35  Stat  65  (U.  S.  Comp.  St  Snpp.  IfiOO,  pi 
1322). 

On  motion  of  plaintiff,  tbe  court  strode 
out  tbe  fourth  paragraph  of  the  answer, 
above  epitomized,  as  though  the  matter 
therein  set  forth  was  wholly  Immaterial  to 
the  right  of  the  widow  to  proceed  with  tbe 
suit  There  can  be  no  doubt  that  the  conrt 
erred  In  this  ruling,  for,  If  the  facts  thus 
set  forth  are  true,  plaintiff's  husband  was 
engaged  in  interstate  commerce  at  the  time 
of  his  death. 

[1]  It  has  been  pointedly  determined  that 
a  car  laden  with  goods  and  twlng  moved 
from  a  point  In  one  state  to  a  point  in  an- 
other Is  impressed  with  the  character  of  In- 
terstate traffic,  which  will  follow  and  attend 
the  shipment  until  the  transit  ceased  and 
this,  too.  notwithstanding  the  fact  that  the 
Injury  complained  of  was  received  In  switch- 
ing such  car  In  the  yards  of  a  railroad  divi- 
sion, as  here.  Such  is  the  opinion  of  tbe 
United  States  Circuit  Court  of  Appeals  of 


*For  other  turn  wm  nnie  topic  sod  Motloa  NUUBBR  la  Dee.  DtM.  *  Am.  Dig.  Key  No.  Berles  A  Re^'r  IntaM 
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thlB,  the  Eighth  circuit,  aa  will  appear  by 
raeerenee  to  Chicago,  M.  &  St  P.  Ry.  Co.  r. 
Voelker,  129  Fed.  522,  65  O.  C.  A.  226,  70  L. 

B.  A.  264.  For  other  authorities  reflecting 
the  principle,  see  United  States  v.  Colorado 
&  N.  W.  R.  Co.,  167  Fed.  321,  85  C.  O.  A.  27, 
16  Jj.  R.  A.  (N.  S.)  167,  18  Ann.  Cas.  893  (C. 

C.  A.  8th  Circuit);  Norfolk  &  W.  Ry.  Co.  v. 
United  States,  177  Fed.  623,  101  a  G.  A.  249 
(C.  C.  A.  4th  Circuit).  That  plaintiff's  hus- 
band was  engaged  In  the  transportation  of 
interstate  commerce  at  the  time  of  his  death 
Is  not  to  be  doubted,  for  he  was  then  acting 
in  the  authority  of  the  master  as  defendant's 
serrant  In  switching  a  car  laden' with  artl* 
cles  of  commerce  In  transit  from  one  state 
to  another. 

In  the  recent  case  of  Walsh  t.  New  Tork, 
New  Haven,  etc.,  R.  Co.,  223  U.  8.  1,  32  Sup. 
Ct.  169,  68  L.  Ed.  — ,  the  decedent,  a  car 
repairer,  in  the  employ  of  the  railroad  com- 
pany, came  to  his  death  white  engaged  In  re- 
placing a  drawbar  in  one  of  defendant's  cars 
the^  laden  with  interstate  commerce,  as  a 
result  of  other  cars  being  pushed  by  fel- 
low servants  of  the  decedent  against  the  car 
under  repair.  On  this  state  of  facts,  the  Su- 
preme Court  of  the  United  States  declared 
the  decedent  was  engaged  in  interstate  com- 
merce at  the  time  of  his  death,  and  that  the 
cause  of  action  which  accrued  therefrom  was 
properly  prosecuted  under  the  Eimployer'a 
liiablUty  Act  See  Second  Employer's  Liabil- 
ity Cases,  223  U.  S.  1,  32  Sup.  Ct  169,66 
L.  Ed.  — .  As  touching  upon  the  same  mat- 
ter, see  Zlkos  v.  Oregon  B.  &  N.  Co.  (C.  C.) 
179  Fed.  893 ;  Colasurdo  v.  Central  Railroad 
of  New  Jersey  (O.  C.)  180  Fed.  832.  These 
authorities  are  conclusive  on  the  question 
here  in  Judgment  to  the  effect  that  plaintiff's 
husband  was  engaged  in  interstate  commerce 
at  the  time  of  his  Injury  and  death. 

[2]  This  being  true,  the  act  of  Congress, 
approved  April  22,  1908,  entitled  "An  act 
rdatlng  to  the  liability  of  <  common  carriers 
by  railroad  to  their  employte  In  certain  cas- 
es," supersedes  the  law  of  the  state  In  so  far 
as  the  latter  covers  the  same  field  and  pre- 
clades  the  right  of  the  widow  to  recover  nn- 
der  onr  statutes.  Sections  6425,  6427,  B.  S. 
1908.  The  portions  of  that  act  relevant  here 
are  the  sections  hordnafter  copied,  tor  the 
caoae  of  action  accrued  September  8,  1009, 
and  prior  to  the  amendnunt  irf  tha  act  ap- 
proved April  6,  mO: 

"Bectltm  1.  That  .every  common  carrin 
by  railroad  while  engaging  In  oommorce  be- 
tween any  ot  the  several  states  or  t«Tltoriea, 
or  between  any  of  the  states  and  terrltorleo, 
or  betwem  the  District  of  Oolnmhia  and  any 
of  the  states  or  twrltorles,  or  between  the 
District  ot  ColumUa  or  any  ta  the  states  or 
terrttorietf  and  any  fordgn  nation  or  nations, 
shall  be  liable  In  damages  to  any  person  snf- 
ferlag  Injury  while  he  to  employed  Iqr  such 
carrier  In  such  commerce,  or,  in  case  of 
fbe  death  of  such  employe,  to  Ills  or  her  per- 


s<mal  representatlTe,  for  the  benefit  of  the 
surviving  widow  or  husband  and  children  of 
snch  employe ;  and,  if  none,  then  of  such  em- 
ploye's parents  ;  and,  if  none,  then  of  the 
next  of  kin  dependent  upon  such  employe, 
for  such  Injury  or  death  resulting  in  whole 
or  In  part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employes  of  such  carrier, 
or  by  reason  of  any  defect  or  Insufficiency, 
due  to  its  negligence.  In  its  cars,  engines,  ap- 
pliances, machinery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equipment" 

"Sec.  8.  That  In  all  actions  hereafter 
brought  against  any  such  conunon  carrier  by 
railroad  under  or  by  virtue  of  any  of  the 
provisions  of  this  act  to  recover  damages  for 
personal  Injuries  to  an  employe,  or  where 
such  Injuries  have  resulted  in  his  death,  the 
fact  that  the  employe  may  have  been  guilty 
of  contributory  negligence  shall  not  bar  a 
recovery,  but  ^e  damages  shall  be  diminish- 
ed by  the  Jury  In  proportion  to  the  amotmt 
of  negligence  attributable  to  such  employe: 
Provided,  that  no  such  employe  who  may  be 
Injured  or  killed  shall  be  held  to  have  been 
guilty  of  contributory  negligence  In  any  case 
where  the  violation  by  such  common  carrier 
of  any  statute  enacted  for  the  safety  of  em- 
ployes contributed  to  the  Injury  or  death  of 
such  employe. 

"Sec.  4.  That  in  any  action  brought  against 
any  common  carrier  under  or  by  virtue  of 
any  of  the  provisions  of  this  act  to  recover 
damages  for  injuries  to,  or  the  death  of, 
any  of  its  employes,  such  employe  shall  not 
be  held  to  have  assumed  the  risks  of  his 
employment  in  any  case  where  the  violation 
by  such  common  carrier  of  any  statute  enact- 
ed for  the  safety  of  employes  cootribnted  to 
the  injury  or  death  of  such  employe. 

"Sec.  6.  That  any  contract  rul^  regula- 
tion, or  device  whatsoever,  the  purpose  or 
Intent  of  which  shall  be  to  enable  any  com- 
mon carrier  to  exempt  Itself  from  any  lia- 
bility created  by  this  act  shall  to  that  ex- 
tent be  void:  Provided,  that  in  any  action 
brought  against  any  such  common  carrier 
under  or  by  virtue  of  any  of  the  provisions 
of  this  act,  such  common  carrier  may  set  off 
therein  any  sum  it  has  contributed  or  paid 
to  any  Insurance,  relief  benefit,  or  Indemnity 
that  may  have  beoi  paid  to  the  Injured  em- 
ploye or  the  person  ^titled  thereto  on 
count  of  the  injury  or  death  for  which  said 
action  was  brought 

"Sec  6.  That  no  action  shall  be  maintain- 
ed under  this  act  unlen  commenced  ^within 
two  years  tnm  the  day  the  cause  of'  action 
accrued. 

"Sea  7.  That  the  term  'comnKm  carrier*  as 
used  in  this  act  shall  Indude  the  receiver  or 
receivers  or  other  perscms  or  corporations 
charged  wifib  the  lilnty  ot  the  management 
and  operation  of  the  bnslneBS  of  a  common 
carrier. 

"Sec  &  That  nothing  in  this  act  shall  he 
held  to  limit  the  duty  or  liability  of  com- 
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mon  carriers  or  to  Impair  the  rigbts  of  ttieir 
employfis  under  any  oQier  act  or  acts  of  Con- 
gress, or  to  afFect  the  prosecution  of  any 
pending  proceeding  or  rlgbt  of  action  under 
the  act  of  Congress  entitled  'An  act  rela^ 
Ing  to  liability  of  common  carriers  In  the 
District  of  Columbia  and  territories,  and  to 
common  carriers  engaged  tn  commerce  be- 
tween the  states  and  between  states  and 
foreign  nations  to  their  employ^,'  approved 
June  eleventh,  nineteen  hundred  and  six." 
Chapter  149,  U.  S.  St  at  L-arge,  vol.  SB,  pp. 
65,  66. 

Under  this  act,  the  mitt  Is  to  be  prosecuted 
by  the  personal  representative  of  Rich  for 
the  benefit  of  the  surrlvlug  widow  and  chil- 
dren of  such  employ^,  and,  If  none,  then  of 
such  employe's  parents,  and,  If  none,  then  of 
the  next  of  kin,  dependent  upon  such  em- 
ploye. In  Northern  Pacific  Ry.  Co.  v,  Bab- 
cock,  223  U.  S.  1,  32  Sup.  Ct  168.  66  L.  Bd. 
— ,  the  suit  was  prosecuted  under  the  Em- 
ployer's LiabUity  Act  by  the  administrator 
of  the  decedent,  who  came  to  hia  death  in 
the  state  of  Montana.  By  the  provisions  of 
the  Employer's  Liability  Act,  the  recovery 
by  such  administrator  la  available  to  the 
widow,  while  under  the  statutes  of  Montana 
It  should  be  for  the  benefit  of  the  widow  and 
his  sister  Jointly.  On  this  state  of  facts,  the 
question  was  made:  "Do  these  regulations 
(L  e..  Employer's  IjiabiUty  Act)  supersede  the 
laws  of  the  state  In  so  far  as  the  latter  cov- 
er the  same  field?"  The  Supreme  Court  an- 
swered the  question  thus  made  In  the  affirm- 
atlve,  to  the  effect  that,  Inasmuch  as  Con- 
gress had  acted  upon  the  subject,  the  provi- 
sion of  the  federal  statute  was  exclusive. 
Touching  this  question,  the  court  said:  "The 
third  question,  whether  those  regulations  su- 
persede the  laws  of  the  states  In  so  far  as 
the  latter  cover  the  same  field,  finds  its 
answer  In  the  following  extracts  from  the 
opinion  of  Chief  Justice  Marshall  In  Me- 
Cnlloch  V.  Maryland,  4  Wheat.  S16,  406,  426 
[4  li.  Ed.  679] :  'If  any  one  proposition  conld 
command  the  universal  assent  of  mankind, 
we  might  expect  it  would  be  this:  That  the 
government  of  the  Union,  though  limited  in 
its  powers,  is  enpreme  within  its  sphere  of 
action.  This  would  seem  to  result  neces- 
sarily from  Its  nature.  It  is  the  government 
of  all ;  Its  powers  are  delegated  by  all; 
It  represents  all,  and  acts  for  all.  'Though 
any  one  state  may  be  willing  to  control  its 
operations,  no  state  is  willing  to  allow  others 
to  control  them.  The  nation,  on  those  sub- 
jects on  which  it  can  act,  must  necessarily 
bind  its  component  parts.  But  this  question 
is  not  left  to  mere  reason;  the  people  have, 
in  express  terms,  decided  It  by  saying,  "This 
Constitution,  and  the  laws  of  the  United 
States,  which  shall  be  made  in  pursuance 
thereof,  •  *  *  shall  be  the  supreme  law 
of  the  land."  and  by  requiring  that  the  mem-) 
hers  of  the  state  Legtslatures,  and  the  of* 
ficen  of  the  executive  and  Judicial  depart- 


ments of  the  states,  shall  talu  the  oath  of 
fidelity  to  It  The  government  of  the  United 
States,  th«,  thouj^  limited  In  Ui  powers, 
is  supreme;  and  Its  laws,  when  made  In  pur- 
suance of  the  Constitution,  form  the  snprane 
law  of  the  land;  "anything  in  the  Goostlta- 
tlon  or  laws  of  any  state  to  the  contrary  not* 
withstanding."    Tbls  great  prlndpl^  Is  that 
the  Constitution  and  the  laws  made  tn  pur- 
suance thereof  are  supreme ;  that  they  con- 
trol the  Constltntion  and  laws  ot  the  re- 
spective states,  and  cannot  be  controlled  t^' 
them.*   And  particularly  apposite  is  the  rep- 
etition of  that  principle  in  Smith  t.  Alabama. 
124  U,  S.  466,  473  [8  Sup.  Ct  564,  31  Ll  Ed. 
508].    The  grant  of  power  to  Congress  In 
the  Constitution  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states, 
it  is  conceded,  is  paramount  over  all  l^ls- 
latlve  powers  which,  In  consequmce  of  not 
having  been  granted  to  Congress,  are  re- 
served to  the  states.  It  follows  that  any  leg- 
islation of  a  state,  although  in  pursuance  of 
an  acknowledged  power  reserved  to  it,  which 
conflicts  with  the  actual  exercise  of  the  pow- 
er of  Congress  over  the  subject  of  com- 
merce, must  give  way  before  the  supranacy 
of  the  national  authority.  True,  prior  to  the 
present  act  the  laws  of  the  several  states 
were  regarded  as  determinative  of  the  lia- 
bility of  employers  engaged  in  interstate 
commerce  for  Injuries  received  by  their  em- 
ployes while  engaged  in  such  commerce.  But 
that  was  because  Congress,  although  em- 
powered to  regulate  that  sul^ect  had  not 
acted  thereon,  and  because  the  subject  Is  one 
which  falls  within  the  police  power  of  the 
states  in  the  absence  of  action  by  Congre^ 
Sherlock  v.  Ailing,  93  U.  S.  99  [23  U  Ed.  819]; 
Smith  V.  Alabama,  124  U.  S.  466,  473,  480, 
482  [8  Sup.  Ct.  664,  31  L.  Ed.  508];  Nash- 
ville, etc,  Railway  v.  Alabama,  128  U.  S. 
96.  99  [9  Snp.  Ct  28,  S2      Ed.  352];  Held  v. 
Colorado.  187  U,  S.  137,  146  [23  Sup.  Ct  92, 
47  L.  Ed.  108].    The  inaction  of  Congress, 
however.  In  no  wise  aCFected  its  power  over 
the  subject  The  Lottawanna,  21  Wall.  S58, 
581  [22  L.  Ed.  664];  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  215  [5  Sup.  Ct. 
826,  29  L.  Ed.  168].   And  now  that  Congress 
has  acted,  the  laws  of  the  states,  In  so  far 
as  they  cover  the  same  field,  are  superseded, 
for  necessarily  that  which  is  not  supreme 
most  yield  to  that  which  is.   Gulf,  Colora- 
do &  Santa  F6  Railway  Col  v.  Hefley,  158 
U.  S.  98,  104  [16  Sup.  Ct  802,  39  Ll  Ed. 
010];  Southern  Railway  Co.  v.  Reld,  222  U. 

S.  424  [82  Sup.  Ct  140,  66  L.  Ed.   1: 

Northern  Pacific  Railway  Co.  v.  Washington. 
222  U.  S.  870  [82  Sup.  Ct  160, 66  L.  Bd.  — I." 
See  Second  Employer's  UabUity  Cases,  22:! 
U.  a  1,  58,  54,  66,  32  Sup.  Ot  176,  177.  56 
U  Ed.  — ^. 

Under  the  Constttatkm  of  the  United 
States,  the  subject-matter  of  commerce  be- 
tween the  states  is  one  exidnsively  wltbln 
the  power  of  Omgress,  and  audi  regulations 


Digitized  by 


Aik.) 


FLA.T  BJV£R  KEAI/TT  00.  T.  TUBNEB 


1015 


as  It  bu  pmrlded  within  tbe  limits  of  the 
Gonstltntlon  nvtmwde  and  dlefplace  all  state 
laws  conceRilng  ri^Ehts  axislns  thereabout 

[I]  The  Interpretation,  cDnstmctlon,  and 
effect  of  federal  statates  (xmcemlny  sndi 
commoce  by  the  Si^reme  Court  of  the  Unit- 
ed States  Is  oowdnslTe  npon  all  othw  trlr 
bimals  when  the  same  matters  axe  called  in 
qaestlon. 

[4]  It  Is  therefore  obvloas  that,  thongh 
plaintiff  did  not  declare  upon  tbe  Bmployer's 
ItlabUlty  Act,  she  nererthtiess  mas  not  main- 
tain this  salt  under  onr  statate  fOr  the  right 
of  recorery  is  given  by  the  anthorlty  of 
CfHureBs  to  the  personal  rqiresentatlTe  of 
Iter  hnsband  for  the  bmeflt  of  herself  and 
his  children. 

Tbe  oonrt  erred  in  striking  ont  the  por- 
tion of  the  answer  above  mentioned  and  In 
denying  def^idant  the  right  to  show  the 
facta  therein  set  forth.  Because  of  this,  the 
Judgment  should  be  rerersed  and  the  cause 
remanded.   It  Is  so  ordered. 

BBTNOLDB,  P.  J.,  and  GAtTUriBLD,  J., 
omcur. 


FLAT  BITEB  BBAI/TT  CO.  T.  TUBNBB 
et  sL 

(Saprems  Court  of  AricaaMs.  Jam  17, 1912.) 

LcTEBs  (|  28*)— LsTEi  Taxes— Saixb  —  No- 

tice—Sebticb. 

Where,  prior  to  tbe  sale  of  land  (or  non- 
psyment  <a  wree  taxes,  the  owner  wu  a  dod- 
reeldent,  and  was  served  by  pablicadon  only, 
vithoat  personal  service  on  a  tenant  in  itos- 
session,  aa  reqnlred  by  Laws  1895,  p.  88,  the 
coart  did  not  acqoire  jarladiction  of  tbe  sub- 
ject-matter, and  tha  sale  was  void. 

[Bd.  Note^For  other  cases,  see  Levees, 
Cent.  Dig.  II  26,  27;         Dig.  |  28.*] 

Appeal  from  Mississippi  Chancery  Court; 
Edward  D.  Robertson.  Chancellor. 

Action  by  Lucy  B.  Tamer  and  others 
against  the  Flat  Biver  Realty  Company. 
Judgment  (or  plalntlfte,  and  defendant  ai>- 
peals.  Affirmed. 

This  salt  was  brov^t  by  appellees  against 
appellant  to  set  aside  a  deed  obtained  by 
appellant  to  a  certain  tract  of  land  in  Mis- 
sissippi county  through  a  sale  for  taxes  due 
the  St  Francis  levee  district  for  tbe  year 
1904.  The  levee  district  filed  a  complaint 
In  the  chancery  court  of  Mississippi  county 
to  foreclose  a  lien  for  the  taxes.  At  that 
time  J.  B  Jones  was  tbe  record  owner  of 
the  land,  and  was  a  nonresident  of  Mlssis- 
.county,  as  shown  by  the  verified  com- 
plaint and  the  recitals  of  the  decree  in  that 
case.  He  was  served  by  publication.  On 
the  IDth  day  of  September,  1905.  Jones  con- 
veyed the  land  to  B.  K.  Turner,  who  lived 
at  Jonesboro,  Ark.,  In  Craighead  county. 
The  latter  willed  the  land  to  appellees. 
The  decree  of  the  chancery  court  declaring 
a  lien  on  the  land  for  taxes  and  ordering 


same  aoH,  was  rendered  October  T,  190B. 
The  sale  was  made  November  19,  lOOB,  and 
app^nt  was  the  purchaser  at  the  sale. 
It  obtained  a  deed  Febrauy  1,  1907.  In 
March,  1907,  the  chancery  court  confirmed 
Uie  sale  and  approved  tbe  deed. 

The  testimony  of  T.  A.  Turner  fOiows  that 
B.  K.  Turner  purchased  the  land  in  1903. 
but  he  did  not  obtain  the  deed  at  that  time. 
B.  K.  Tomer  teased  the  land  to  J.  0. 0'Bilmi, 
who  held  ttie  same  until  the  year  1907.  Be 
moved  away  himself  In  April,  19ffii,  but  left 
the  land  In  possession  ot  a  sabtenant  named 
Jollfl.  In  the  decree  of  October  7,  190B,  or* 
derlng  the  land  sold  for  taxes,  it  Is  shown 
that  J.  B.  Jones,  the  then  record  owner  of 
the  land,  was  constructively  summoned; 
but  it  is  not  shown  that  h^  or  B.  K.  Turner, 
or  O'Brioi,  or  Jollff,  was  summoned  by  per^ 
sonal  process.  The  decree  In  that  case 
shows  the  names  oi  tboee  defendants  who 
w&te  served  by  constructive  service,  and  al- 
so the  names  of  those  who  were  sorved  by 
summons,  and  neither  Turner.  O'Brien,  nor 
Jollff  are  shown  to  have  bem  saved  with  sum- 
mons. The  comphUnt  In  the  present  case  al- 
leged that  the  levee  tax  sale  was  void,  among 
other  thli^  for  the  followhig  reasons:  "At 
the  time  of  tbe  Institution  ct  the  salt  u>d 
during  the  pendency  thereof.  B.  K.  Tamer 
had  a  tffiiant  living  upon  the  land,  who  was 
not  served  with  notice  of  the  suit"  Thechan- 
cery  court,  In  the  case  at  bar,  found  "that 
at  the  time  of  making  and  publishing  Uie 
warning  order  in  said  cause  of  Board  of 
Directors  ttf  St  Francis  Levee  District  v. 
Pond-Decker  Manufacturing  Company  et  aL, 
said  Tumer  was  the  owner  of,  and  had  a 
tenant  and  occupant  uptm  and  In  posses- 
sion" of,  the  land,  and  that  no  iwocess  was 
served  upon  Tumer  or  bis  tenant  or  oc- 
cupant of  said  land  during  the  pendency  ot 
the  salt  to  have  land  sold  for  taxes. 

J.  T.  Coston,  of  Osceola,  for  appellant 
J,  F.  Gantney,  of  Jonesboro,  Cor  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  finding  of  the  chancery  court 
is  correct  to  wit:  "That,  at  the  time  of 
making  and  publishing  the  warning  order  In 
said  cause  of  Board  of  Directors  of  St 
Francis  Levee  District  v.  Fond-Decker  Manu- 
facturing Company  et  at,  said  Tumer  was 
the  owner  of,  and  had  a  tenant  and  oc- 
cupant upon  and  in  possession  ol^  said  land, 
and  that  no  process  was  served  upon  Tur- 
ner or  his  tenant  or  occupant  upon  said  land 
during  the  pendency  of  said  suit"  The  re- 
citals of  tbe  deoree  in  the  tax  suit  were  suf- 
ficient to  warrant  the  finding  of  the  court 
here  that  In  the  tax  suit  no  service  was  had 
npon  Turner  or  O'Brien  or  Jollfl.  Only  tbe 
nonresld^t  record  owner,  Jones,  was  served 
with  process.  But  it  appears  that  at  that 
time  the  land  was  occupied  by  a  tenant 
Tbe  case  Is  ruled,  therefore,  by  the  decision 
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ta  this  court  In  Van  Etten  v.  iDaugberty.  83 
Ark.  S34,  103  S.  W.  737,  where  the  eonrt, 
construing  the  act  of  1895  (Iawb  1895,  p. 
88)  applicable  to  this  cans^  held  that  where 
there  was  an  occupant  upon  the  land  at  the 
time  the  notice  was  publlidied,  and  no  serr- 
lee  upon  Uie  occupant,  the  court  did  not  ac- 
quire jurlsfflctlon  ct  the  subject-matter,  and 
the  decree  was  therefore  Told.  The  iwe- 
Bumptlon  In  fovor  of  Jurisdiction  has  been 
OTercome  by  the  evidence  showing  that  the 
court  was  without  Jurisdiction. 

There  is  no  error  In  the  findings  and  Judg- 
ment of  the  chancery  court  Affirmed. 


KNIGHTS  OF  MAOGABBBS  t.  ANDER- 
SON. 

(Snprone  Gonrt  ot  Artcaiuai.   June  24.  1012.) 

1.  iNSTTBAncB  (|  72S*)— Fbatcbral  Insus- 

ANCE  —  QuBSnONS  IRT  APPLIO ATIOH  —  GOET- 

STBDCTION. 

QueBtions  in  an  application  for  a  life  pol- 
icy, ''Have  you  at  any  time  used  alcoholics 
*  •  •  to  eicpsB?  What  is  your  daily  con- 
sumption of  wines,  spirits,  or  malt  liquors?" 
refer  to  the  habitual  use  of  Intoxicants  at  the 
'time  of  the  apfilication,  and  not  to  an  ocea- 
tioual  or  exceptional  use. 

[Ed.  Note. — For  other  cases,  see  Insaiance, 
Cent  Dig.  IS  1800-1866;  Dec.  Dig.  |  723.«1 

2.  TbIAL  (I  260*)— IWBUBANCB— iNSTEITCrrORS 

Covered  bt  Those  Given. 

Where,  in  an  action  on  a  benefit  certificate 
Issued  by  a  fraternal  beneficial  society  whose 
by-laws  declared  that  no  benefit  should  be  paid 
on  account  of  the  death  of  a  member  while  un- 
der the  Influence  of  intoxicating  liquors,  or 
while  participating  In  any  foolhardy  undertak- 
ing, tbe  evidence  as  to  how  insured  came  to  his 
death  was  wholly  drcumttantlal,  and  the  soci- 
ety urged  that  insured  was  drunk  and  was 
killed  while  attempting  to  board  a  moving  train 
to  escape,  or  while  lying  drunk  on  the  track, 
and  the  conrt  charged  that,  If  insured  was  in- 
toxicated and  be  would  not  have  been  killed 
had  be  not  been  so,  or  if  he  was  intoxicated  at 
tbe  time  of  his  death,  or  came  to  his  death 
while  engaged  in  a  foolhardy  undertaking,  there 
Gonld  be  no  recovery,  and  that  tbe  burden  was 
on  the  society  to  establish  its  theory  though  it 
need  not  do  so  by  direct  evidence,  the  refusal 
to  charge  that,  If  any  of  the  theories  relied  on 
were  true,  there  could  be  no  recovery,  and  that 
the  jury  might  rely  on  circumstantial  evidence 
and  their  general  knowledge  of  human  conduct 
under  given  conditions,  was  not  erroneous  be- 
cause snffldently  covered  by  ttie  Instructions 
given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  651-659;  Dec.  Dig.  {  260.»] 

8.  Appkax.  ahd  Bbbor  (I  1064*)— InSTBUO- 
TioNS— Mattbbs  ow  ComcoiT  Knowledge. 
It  is  not  px«jndieial  error  to  refuse  a  re- 
quested charge  containing  only  a  self-evident 

truth. 

[Rd.  Note.— For  other  oues,  see  Aweal  and 
Error.  Cent  Dig.  18  4219.  4221-4224;  Dec 
Dig.  i  1064.*] 

4.  iRSUBANOi  (g  800*)  —  Fraternal  Insttb- 
j^ircE — Damages  and  Aitobkbtb'  Fees- 
Statutes— Applicability. 

Acts  1906,  p.  307.  imposing  damages  and 
attorney^  fees  ob  insnrsnce  companies  under 
ennmerated  conditions,  applies  only  to  fire, 
life,  health,  and  accident  Insurance  companies. 


and  does  not  apply  to  a  ttetensl  beneflcial  as- 
sociation. 

[Ed.  Note.— For  other  cases,  see  Insorance, 

Cent  Dig.  |  1983;  Dec  DigTl  800.*1 

5.  Statutes  (§  226*)— Cohstbuction— Ai>op- 
TioN  OF  Statute  of  Sibteb  State. 

Where  the  Legislature  adopts  a  statute 

of  a  sister  state  which  bad  been  construed  by 

her  courts,  the  court  will  presume  that  the  I>ff- 

Islature  adopted  such  construction. 
[Ed.   Note.— For  other  cases,  see  Statutes, 

Cent.  Dig.  S  307;  Dec  Dig.  {  226.*J 

Appeal  from  Circuit  Court,  Cross  Oounty : 
Frank  Smith,  Judge. 

Action  by  Ollle  Anderson  ,agalnst  the 
Knights  of  tbe  Maccabees.  From  a  Judsment 
for  plaintiff,  defendant  appeals.  Affirmed. 

F.  Zlmmermaun,  of  Memphis,  Tenn.,  tot 
appellant  O.  N.  KlUoug^  of  Wynnes  tot 
appellee. 

FBAUBNTHALk  J.  This  la  an  actim  tn- 
stitnted  upon  a  certlfleate  or  policy  of  In- 
surance issued  upon  tbe  life  of  BUjah  Ander> 
son,  and  In  which  his  wife  (the  appellee)  it 
made  the  boieflclarr.  The  appelant  reahited 
recovery  upon  the  allied  grounds:  (1)  That 
the  assured  had,  in  his  appltcatloo  for  In- 
surance, made  false  statements,  tbe  troth  of 
which  he  liad  mrranted,  therdiy  avoidliig 
the  policy;  and  (2)  that,  by  the  laws  erf  the  as- 
sociation, it  waa  enmpted  from  liability  b^ 
cause  (a)  the  insured  was  addicted  to  the  In- 
temperate use  of  intoxicating  liquors,  and 
was  under  the  Influence  thereof  at  tbe  time 
of  his  death,  and  (b)  because  tbe  death  oc- 
curred while  be  was  engaged  in  a  foolhardy 
undertaking.  The  trial  resulted  in  a  rerdict 
in  favor  of  appellee  for  the  face  of  the  cer- 
tificate and  interest  for  which  the  court  ren- 
dered judgment  In  addition  thereto,  it  ren- 
dered Judgment  for  damages  and  attonxy's 
fee,  under  the  provisions  of  the  act  of  1905. 

The  appellant  Is  a  fraternal  beneficiary  a»> 
sodatton  composed  of  a  supreme  body  or 
lodge,  known  as  the  Supreme  Tent,  and  sob- 
ordlnate  lodges  or  tents,  one  of  which  was 
located  at  Cherry  Valley.  Ark.  The  Insured 
became  a  member  of  the  subordinate  lodge  at 
Cherry  Valley,  and  made  written  applicatloa 
(or  Insurance  In  the  order ;  and  a  eertiflcat» 
of  Insurance  was  Issued  Uiereon  in  llsy, 
1008.  By  the  terms  of  the  certificate,  the 
application,  medical  eTamination.  and  In- 
laws of  the  order  were  made  a  part  of  the 
contract  of  insurance. 

[1J  The  written  ai^ltcation  contained  et^ 
tain  answers  to  questions  pnqwnnded  by  tbe 
medical  examiner  of  tbe  order,  which  we 
think  were  material  to  the  risk,  snd  tbe 
truth  of  which  was  expressly  warranted  by 
the  insured.  The  at^Uant  iaaSata  that  tb» 
evidence  shows  that  the  Insured,  in  his  wri^ 
ten  application,  made  false  answers  to  the 
following  questions  propounded  to  him  as  to 
hlB  use  of  intoxicating  liquors:  '^o.  7.  Hsve 
you  at  any  time  used  alcohotlcs  or  narcotfci 
to  excess?**   To  which  he  answered,  "No." 
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"Wliat  la  your  dally  conanmptton  of  wines, 
qilrlts,  or  malt  Uqnora?"  To  which  be  an- 
awenAt  "No,  slr^  .wob.** 

The  testimoiiy  on  tite  part  of  tiie  an>^- 
lant  toideA  to  prove  that,  prior  to  the  date 
of  said  written  application,  Anderson  drank 
whisky  on  different  occaalona,  and  had  been 
Intoxicated.  The  testimony  adduced  by  the 
ai)pellee  tended,  bowever,  to  prove  that  he  had 
dronk  whisky  on  one  occasion,  upon  the  ad- 
Tice  of  a  physician,  when  he  was  Intending 
to  have  a  tooth  extracted,  and  had  probably 
drunk  such  Uonor  on  another  oocaaton,  but 
that  he  never  drank  at  any  other  time  prior 
to  the  ezeentlon  of  said  application.  Upon 
this  Isstie  the  conrt  Instnieted  the  Jury,  in 
sabstance,  that  (be  truth  of  the  answers  to 
the  above  quratlons  was  warranted  by  the 
assured,  and.  If  the^  were  in  fact  ftOse, 
there  could  be  no  recovery.  It  fnrthw 
charged  them  that  the  answers  related  to 
the  assured's  use  of  Intoxicants  at  the  time 
the  answers  were  made,  and  not  at  the  time 
of  his  death,  and  referred  to  habitual  use 
thereof,  and  not  to  the  occariomal  or  ezccg>- 
tlonal  Qse  of  Intoxicants. 

We  are  of  the  opinion  that  the  court  eom- 
mitted  no  error  In  these  Instructions.  The 
question  asking  wh^her  the  Insured  bad  at 
any  Ume  used  alcoholles  to  excess  meant,  we 
think,  to  ask  whether  be  was  Wimt  or  ac- 
customed to,  or  made  a  practice  or  was  In 
the  habit  of,  drinking  alcoholics  to  excess. 
The  above  questions  and  answers  are  very 
similar  to  those  made  In  the  application  for 
the  policy  involved  In  the  case  of  Metropoli- 
tan Ufe  Insurance  Co.  v.  Shane,  98  Ark.  132, 
186  S.  W.  836.  In  that  case  one  of  the  ques- 
tions pnqwnnded  ma,  "Have  you  ever  used 
alcoholic  stimulants  to  any  excess?"  and  the 
answer  was,  "No."  In  that  case  we  said: 
"From  the  language  of  the  above  qnestlons 
and  answers  made  by  the  Insured  in  his  ap- 
plication for  this  policy,  we  do  not  think  that 
It  was  contemplated  that  the  policy  should 
become  void  because  of  the  occasional  use  of 
intoxicants  or  because  of  the  occasional  ex- 
i*e88lTe  use  thereof,  but  only  when  such  use 
or  excess  bad  become  a  habit  by  frequent 
repetition.  This  has  been  the  construction 
adopted  by  this  court  of  questions  and  an- 
swers made  in  appUcatl(ms  for  life  Insnr- 
anoe  polUdes  similar  to  those  made  in  the 
appllcatl<m  for  Uie  policy  Involved  In  this 
case."  Franklin  Life  Ins.  Co.  v.  Qallighan, 
71  Ark.  296,  7S  S.  W.  102,  100  Am.  St  Bep. 
73 ;  Mutual  Reserve  Fund  IMe  Ass'n  v.  Cot- 
ter, 81  Ark.  206,  99  S.  W.  67;  Des  Moines 
Ufe  Ins.  Co.  v.  Olay.  80  Ark.  231.  116  S.  W. 
232.  See,  also,  Knickerbocker  Life  Ins.  Co. 
▼.  Foley.  106  U.  S.  860,  26  L  Ed.  1055. 

It  appears  from  the  testimony  that,  about 
9  o'docik  on  the  morning  of  November  18. 
1010.  the  dead  and  mangled  body  of  insured 
was  found  on  a  railroad  track  near  a  path 
leading  to  his  home.  He  lived  near  a  small 
settlement  known  as  Mersham's  switch, 
vrtiere  there  were  two  stores.   On  the  eve* 


ning  before  his  body  was  found,  deceased 
went  to  one  of  these  stores,  owned  by  W.  B. 
Leonard,  In  order  to  make  some  purchases. 
The  testimony  tended  to  prove  that  at  tbls 
place  the  deceased  toc>k  a  drink  of  whisky, 
and  probably  diluted  alcohol,  with  the  pro- 
prietor of  the  store  and  other  men  there  ctm- 
gregated.  When  the  store  was  dosed,  the  pro- 
prietor engaged  in  an  altercation  with  him, 
which  resulted  In  a  fight  in  which  deceased 
cut  Leonard  and  Leonard  knocked  deceased 
down.  The  testimony  is  In  omflict  as  to 
who  was  the  aggressor  in  this  difficulty. 
This  occurred  about  9  o'clock  p.  m.,  and, 
some  one  crying  out  tiiat  deceased  had  cut 
Leonard,  he  ran  away,  and  this  was  the  last 
that  van  seen  of  htm  whUe  alive. 

It  was  0ie  theory  of  f4;)pdlant  that  Uie 
liwnred  was  drank,  and  was  killed  while  at- 
tempting to  get  on  a  moving  train  In  order 
to  escape,  or  while  lying  down  on  the  track 
in  a  drunken  stupor.  Counsel  for  the  ap- 
pcdlee,  however,  contends  that  the  testimony 
shows  that  the  proprietor  of  the  store  drank 
heavily,  and  that  deceased  only  took  one 
drink,  wUfdi  did  not  affect  blm;  that  the 
proprietor  qiurreled  with  the  deceased  over 
the  pnrdiase  of  some  goods,  and  was  the 
aggressor  In  the  fight  which  ensued;  that 
the  deceased.  In  fear  of  Injury  at  the  hands 
of  him  and  his  friends,  ran  away  and  there- 
after met  with  violence  at  the  hands  of 
others.  He  urges  that  the  diaracter  of  the 
injury  and  the  fact  that  no  blood  was  found 
on  the  railroad,  track  where  the  body  lay 
shows  that  the  Insured  was  not  killed  by  the 
train. 

Among  the  by-laws  of  the  appellant  order, 
placing  a  limitation  npon  its  liability,  were 
the  following: 

"Sec.  884.  No  bmeflt  shall  be  paid  on  ac- 
count of  the  death  or  disability  of  any 
member  who  Is  addicted  to  the  intemperate 
use  of  Intoxlcatliv  liquors,  or  who  dies  or 
becomes  disabled  from  the  intemperate  use 
of  intoxicating  liquors." 

"Sec.  385.  No  benefit  shall  be  paid  on  ac- 
count of  the  death  of  a  member  whose  death 
occurs  while  such  member  is  to  any  extent 
under  the  Influence  of  Intoxicating  liquors." 

"Sec.  883.  No  benefit  shall  be  paid  on  ac- 
count of  the  death  or  disability  of  a  member 
while  engaged  In  or  participating  In  any 
unlawful  or  foolhardy  undertaking." 

[2]  Etelatlve  to  the  Issues  made  by  the  tes- 
timony applicable  to  these  by-laws,  the  court 
instructed  the  jury  as  follows:  "(2)  If  yon 
find  from  the  proof  that  Anderson  was  in- 
toxicated, on  the  night  of  his  death,  and 
that  he  would  not  have  been  killed  had  he 
not  been  intoxicated,  then  your  verdict  will 
be  for  the  defendant.  If  yon  find  from 
the  preponderance  of  t2M  evidence  that  An- 
derson was  intoxicated  at  the  time  of  his 
death,  then,  whether  such  intoxication  had 
any  connection  with  producing  his  death  or 
not,  your  verdict  will  be  for  the  defendant" 
The  court  also  Instructed  the  jury,  in  effect, 
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tbat  If  tbe  amiTea  came  to  bis  death  while  \ 
engaged  In  or  partidiMting  in  any  unlawful ' 
or  foolhardy  ondertafclng,  there  conld  be  no  '■. 
recovery.  i 

Tbe  ai^Iant  asked  the  court  to  Instruct  | 
the  jury  aa  follows:  "The  court  charges  yon  | 
that,  if  you  find  from  the  erldence  tiiat  | 
Blljah  Anderson  was  Intoxicated  when  last  i 
seen  on  the  n^ht  of  his  death,  then  the  law ' 
assumes  that  this  condition  continued  until 
Hm  effects  of  the  Intoxication  wore  ott^  and 
on  this  point  you  may  call  to  your  aid  your 
goieral  knowledge  of  human  affairs  to  de- 
termine whea  Anderson  ceaaed  to  be  intox- 
icated.'* It  also  made  a  request  that  tbe 
court  instruct  the  jury  tha^  If  any  of  the! 
theories  set  out  in  Ito  above  d^^se  as  to 
tbe  manner  of  Anderson's  d«tta  was  true, 
Oiae  could  be  no  recovery,  and  that,  in  de- 
termlnliv'Buch  question,  they  might  rcily  up- 
on circumstantial  evidence  and  Ihelr  general 
knowledges  of  human  conduct  under  tftvoi 
conditions.  The  court  refused  these  requests, 
but  instmcted  the  jury  that  the  burden  was 
on  the  defendant  to  establish,  by  a  tsit  pre- 
ponderance of  the  evidence,  the  truth  of  any 
theory  upon  which  it  relied  to  defeat  a  re- 
covery, and  also  Instmcted  them  as  follows: 
"It  is  not  necessary,  however,  that  there  be 
direct  or  poslttve  evidence  to  this  efltet  It 
would  be  and  Is  suffld^  that  the  evldmce 
is  dther  direct  or  drcamatantlal,  provided 
that  evidence,  whether  direct  or  circumstan- 
tial, fairly  preponderates  that  death  did  re- 
sult In  Some  one  of  the  three  ways  just  stat- 
ed. But  a  mere  conjecture  that,  If  It  did  not 
occur  In  one  of  these  ways,  it  did  occur  in 
another  would  not  be  sufficient.  In  the  man- 
ner stated,  the  fact  mvst  appear  and  be 
found  by  you  from  a  consideration  of  the 
evidence  In  the  cause."  We  are  of  the  opin- 
ion that,  while  it  might  not  have  been  im- 
proper to  have  given  to  the  jury  the  instmc- 
tlons  requested  by  the  appellant,  still  the 
court  committed  no  prejudicial  error  in  re- 
fusing to  do  so. 

[3]  The  statement  in  the  instruction  re- 
quested by  appellant  that,  if  Anderson  was 
intoxicated  when  last  seen,  the  law  would 
presume  tbat  he  would  continue  In  that  con- 
dition until  his  intoxication  wore  off  la  but 
a  self-evident  truth  that  the  jury  must  have 
known,  and  therefore  no  prejudice  could  have 
resulted  from  the  failure  to  so  state.  The 
other  requests  made  by  appellant,  we  think, 
were  suffldently  covered  by  the  inatructlona 
given  by  the  court. 

[4]  We  are  of  the  opinion,  however,  that 
the  court  erred  In  adjudging  damages  and 
attorney's  fees  against  the  appellant  This 
was  done  by  virtue  of  the  provisions  of  the 
act  of  the  General  Assembly,  approved  March 
29,  1905  (Acta  of  19(»,  p.  307).  The  appellant 
Is  a  fraternal  beneficiary  association,  and 
was  doing  business  In  pursuance  of  section 
4351  et  seq.  of  Kirby's  Digest.  The  act  of 
1906,  Imposing  damages  and  attorney's  fees 


upon  Insurance  companies  under  certain  con- 
ditions, only  applies  to  fire,  life,  health,  and 
accident  insurance  companies,  and  the  ques- 
tion is  whether  a  ft»tCTsl  beneficiary 
elation  Issuing  certificates  of  insurance  upon 
the  lives  of  its  members  is  an  insorance  com- 
pany within  tbe  terms  of  aaid  act  It  lias 
been  held  that  this  act  is  highly  penal  and 
does  not  apply  to  any  loss  or  company  not 
therein  expreRsljr  named. 

In  Uie  case  of  Home  Fire  Ins.  Oo.  t. 
Stancell,  M  Ark.  578,  127  8.  W.  968,  It  was 
held  that  the  act  did  not  amply  to  a  eytUme 
loss  or  a  cyclone  insurance  company.  In 
the  case  of  Fidelity  &  Oasnaltr  Ins.  Go.  r. 
Dorongfa,  107  Fed.  880.  46  a  a  A.  864,  It 
was  held  that  a  statute  of  Tens,  rimUar  to 
the  above  act  and  not  naming  an  aoddent 
insurance  company  spedflcally  tber^n,  did 
not  apply  to  such  company. 

[0  It  appears  that  the  inovislons  of  the 
above  act  of  180S  are  identical  In  amy  m- 
sentlal  particular  with  article  8071  of  the 
Revised  Statutes  of  Texas,  except  that  the 
statute  of  Texas  anpUes  only  to  lUie  and 
health  companies.  It  ts  almost  a  liteal 
copy  of  the  Texas  statute,  and  Is,  In  tfftet, 
an  adoption  thereof.  In  the  case  of  Amer- 
ican L^on  of  Honor  t.  Story.  87  Tex.  264, 
78  S.  W.  1,  the  Supreme  Court  of  the  slate 
of  Texas,  In  construing  tbe  Texas  statute, 
held  that  Ihe  American  Legion  of  Hraor  was 
a  fratOTial  beneficiary  corporation  engaged 
In  the  business  of  issuing  poUdes  upon  tbe 
lives  of  persons  wbo  might  become  membtfs 
of  the  order,  and,  not  being  a  life  or  health 
Insurance  company,  was  not,  within  the 
terms  of  the  Texas  statute,  In^oslng  the  pen- 
alty upon  such  companies.  In  that  case  it 
was  also  said  that  fraternal  bm^dary  cor- 
porations were,  by  another  provision  of  the 
statutes  of  Texas,  exempted  from  tbe  geo- 
«ral  provisions  of  the  statutes  of  that  state 
applicable  to  stock  Insurance  companlee.  By 
the  act  of  tbe  General  Assembly  of  Ar- 
kansas, approved  May  8,  1899,  It  Is  provided, 
In  reference  to  fraternal  beneficiary  oiien 
of  the  character  of  appellant,  that  "sndi  or- 
dera,  societies  or  associations  shall  be  gov- 
erned by  this  act,  and  shall  be  exempt  from 
the  provisions  of  all  Insurance  laws  of  tbis 
state,  and  no  law  hereafter  passed  shall  ap- 
ply to  said  societies,  orders  or  associations 
unless  It  be  expressly  designated  therein." 
Kirby's  Digest,  i  4392. 

The  decision  of  the  Supreme  Court  of  Tex- 
as In  the  case  of  American  Le^on  of  Honor 
V.  Story,  supra,  was  made  on  January  31. 
1904,  and  prior  to  tlie  passage  of  said  act  of 
March  29,  1906,  Imposing  a  poialty  on  In- 
surance companies  In  this  state.  This  being 
the  construction  placed  upon  the  statote  bj 
the  highest  court  of  Texas,  from  whl<^  our 
statute  Is  adopted,  we  think  that  It  was  tbe 
Intention  of  the  Legislature  that  our  statute 
should  be  undostood  and  applied  In  accord- 
ance with  tbat  construction. 
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A  benefit  sode^,  mch  as  appellant's  or- 
der, bas  a  dual  natnre:  'Vniile  it  la  a  busi- 
ness organization.  It  la  also  a  social  organi- 
zation or  dob  (tf  congenial  associates.  In 
tbe  majority  of  tbe  United  States,  suCh  so- 
cieties are  exempted  from  Qm  operation  of 
laws  applicable  to  stock  insurance  companies. 
Tile  Legislature  enacting  the  statute  of  1906 
knew  of  tbe  prorlslon  of  tbe  prior  statute 
exempting  these  societies  and  orders  from 
tbe  iffOTlsions  of  laws  relating  to  stock  In- 
surance companies.  By  failing  to  expressly 
name  such  societies,  orders,  or  associations 
In  tbe  act  of  1906,  we  are  oi  the  opinion 
that  it  was  tbe  intention  of  the  Legislature 
not  to  make  aaid  act  applicable  to  them. 
See,  also,  Coolcgr's  Briefs  on  tbe  Law  of  Ins. 
3886;  Supreme  Council  American  Legion  of 
Honor     Lanuour,  81  Tex.  71,  16  S.  W.  638. 

We  are  tb^efore  of  the  oidnlon  that  the 
court  erred  In  allowing  tbe  damages  and  at- 
torney's fees  adjudged  against  the  appel- 
lant, but  that  in  all  other  respects  tbe  judg- 
ment is  correct.  So  much  of  the  Judgment 
as  allowp  the  recovery  of  damages  and  a^ 
tomey's  fees  is  reversed,  and  the  cause  of 
action  as  to  those  Items  Is  dismissed.  In 
all  other  respects  tbe  Judgment  is  affirmed. 


CITIZENS'  NAT.  LTPR  INS.  CO.  et  al.  t. 
MORRIS. 

<Snpreme  Court  of  Arkansas.    June  8.  1912.) 

1.  Tksuranob  a  888*)— Waited— roarxiTUBE 
roB  NonpAmiTT  of  Pbeuiuhs. 

Indntgence  upon  a  few  occaBlons,  on  the 
part  of  an  insurer  in  extendins  tbe  time  for 
payment  of  premiums,  does  not  waive  a  for- 
feiture  for  the  aonpayinent  of  the  pxemtnm  at 
the  time  spedfied  for  payment. 

tEd.  Note.— For  other  eaaes.  see  Insoiance, 
Cent  Dig.  «  1026,  1027,  1030;  1086.  1040 
1067;   Dec  Dig.  i  88a*] 

2.  InsXTBAWCB  (8  367*)  —  PbEKIUMS  —  BXTBK- 

BioB  OP  Time  roa  Patmeni^Ebtkct. 

Tbe  extension  of  the  time  for  payment  of 
a  premium  note  does  not  do  away  with  the 
provision  terminating  tbe  policy  if  the  premi- 
tun  is  not  paid  accojaing  to  contract. 

[Ed.  Note. — For  other  cases,  see  Insuranoe, 
Cent.  Dig.  H  014,  1034;  Dec.  Dig.  {  357.*] 
8.  iKSUBANOi  (I  666*)- Action  ok  Policy— 

Wkioht  or  EviDBNGK— Waives. 

Elvidence  In  an  action  oo  a  policy  of  in- 
aarance  Aeld  not  to  show  a  waiver  of  tbe  in- 
surer's right  to  insist  upon  a  forfeiture  for 
failure  to  pay  a  premium  note  at  tlw  time 
specified  therun. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  K  1566,  1707-1728;  Dec.  Dig.  | 
665.*] 

4.  Insubaitoe  (I  38*)  —  ConsiBtTonoH- Pat- 

UENT  ON  ACCBUED  DIVIDENDS. 

Dividends  accruing  on  a  policy  of  insur- 
ance mast  1)6  paid  accozding  to  the  contracts 
under  which. they  accrue. 

(Ed.  Note.— For  ottaer  cases,  see  Insnrance, 
Cent.  Dig.  I  47:  Dec  Dig.  |  88.*] 

Appeal  from  Circuit  Court,  lUsslaslppl 
County;  Frank  Smith,  Judge. 

Action  by  Mary  O.  Morria  agalnat  the  Glti- 


sens'  National  Life  Insurance  Company  and 
another.  Judgment  for  plaintUt,  and  defWid- 
ants  appeaL  Reversed,  and  cause  dismissed. 

On  Jane  14,  1005,  the  Citizens'  Life  Insur- 
ance Company  issued  to  R.  L.  Morris  a  policy 
on  his  life  in  the  sum  of  $6,000,  payable  at 
his  death  to  his  wife,  Mary  C  Morris,  ap- 
pellee herein.  The  annual  premium  was 
$127,  "less  the  dividends  credited  thereon." 
The  Citizens*  National  life  Insurance  Com- 
pany succeeded  to  all  the  assets  and  llablll- 
tiee  of  the  Citizens'  Life  Insurance  Company. 
The  Fidelity  &  Deposit  Company  was  the 
surety  for  the  Citizens'  National  life  Insur- 
ance Company.  On  the  day  the  policy  was 
issued,  Morris  became  a  member  of  what  Is 
called  the  "Department  of  Conuuerdal  In- 
formation" of  the  Insurance  Company  on  his 
application,  by  the  stipulations  and  agree- 
m»ts  of  whitib  he  was  obligated  to  perform 
certain  spedflc  services  for  the  Insurance 
company  In  consideration  for  which  he  was 
to  receive  compensation  to  be  estimated  by 
a  certain  percentage  of  the  premiums  col- 
lected by  the  Insurance  company  each  year. 
The  sum  was  to  be  computed  on  tbe  1st  of 
January  of  wSi  jear,  and  on  that  date  Mor- 
ris was  to  be  credited  wltb  that  sum,  and 
same  was  to  be  paid  him  each  year  "tm  tha 
anniversary  of  the  date  of  bis  policy."  Pre- 
miums were  payable  in  advance,  and  were 
paid  under  the  policy  until  June  14,  1009. 
On  that  date  the  premium  of  $127  which  was 
then  due  was  reduced  by  $33.03  which  had 
been  credited  to  Morris  January  1,  1909,  on 
his  compensation  for  services,  wMch  left  a 
balance  of  $93.97,  for  which  he  gave  bis  note, 
with  Interest  at  6  per  cent,  per  annum,  pay- 
able to  the  company  October  16,  1900.  The 
note  contained  the  following  provision:  "I 
understand  and  agree  that  In  consideration 
hereof  said  policy  is  extended  until  default 
Is  made  in  payment  of  this  note,  when  all 
rights  and  benefits  secured  thereby  shall 
cease  and  determine  without  notice,  and  said 
policy  shall  be  Ipso  facto  null  and  void.  I 
hereby  agree  that  this  note  shall  not  be 
deemed  a  payment  for  life  insurance,  but 
only  for  an  extension  of  time  for  the  payment 
of  same,  and  the  nonpayment  of  this  note 
when  due,  and>the  termination  of  said  insur- 
ance thereof,  shall  not  impair  the  validity  of 
this  note,  but  the  same  shall  become  doe  and 
payable  for  the  proportion  of  Its  face  and 
interest  that  the  time  the  insurance  has  been 
extended  for  bears  to  tbe  whole  time  cover- 
ed by  said  premium." 

The  policy  provided  that  premiums  "may 
be  paid  in  half  yearly  or  quarterly  Install- 
ments, as  fixed  by  tbe  company,  provided 
that  when  premiums  are  thus  paid  the  por- 
tion of  tbe  full  year's  premium,  If  any,  re- 
maining unpaid  at  tbe  death  of  tbe  insured, 
shall  be  deducted  in  the;  ssttlement  of  this 
[K>llcy."   And  further:  "In  case  any  premi- 


«For  other  cases  see  lune  topto  and  Motion  NUUBBB  in  Deo.  IHg.  A  Am.  Dig.  Key  No.  Bwias  *  Rep'r  Indexes 
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nm  sboQld  not  be  paid  vhax  doe  according  to 
the  terms  of  this  contract,  then  and  In  such 
case  this  policy  shall  cease  and  determine, 
except  as  otherwise  herein  expressly  pro- 
Tided." 

Monls  died  Jmie  7,  1910^  and  the  appellee 
brings  this  snlt  against  the  appellants  to  re> 
cover  on  the  poltey.  The  appellants  defend 
on  the  ground  that  the  policy  was  forfeited 
becanae  of  nonpayment  of  the  premium  for 
1900.  The  appellee  contends  that  forfeiture 
was  waived. 

On  October  6,  lOOD,  Ihe  company  wrote 
Morris  that  his  note  of  993.97,  with  Interest 
at  6  per  cent,  amounting,  principal  and  In- 
terest^ to  $95.85,  would  be  due  October  15, 
1909,  and  ssklng  him  to  give  It  tda  prompt 
attrition.  The  letter  contained  the  following 
clause:  "Important  Notes  given  for  exten- 
sion of  time  In  payment  of  renewal  premiums 
should  be  paid  on  or  before  maturity  to  pre- 
vent lapse  of  policy.  Said  notes  have  no 
grace  period."  They  wrot^  him  to  the  same 
^ect  on  October  9,  1909.  On  October  20, 
1909,  the  company  wrote  Morris  telling  him 
that  It  was  without  remlttan<»  to  cover  the 
note,  and  saying:  "The  agreement  on  the 
face  of  the  note  provides  that  payment  shall 
be  made  on  or  before  maturity.  If  not  so 
paid  the  policy  becomes  null  and  void.  Bow- 
ever,  it  will  be  reinstated  upon  approval  by 
the  company  of  the  Inclosed  health  certifi- 
cate and  payment  of  half  of  the  t&ce  of  the 
note,  with  Interest  at  6  per  cent  to  October 
15,  1909."  And  further:  "If  the  policy  Is 
reinstated  the  company  will  grant  additional 
time  In  which  to  take  up  the  balance  of  the 
note.  This  proposition  Is  made  merely  as  a 
matter  of  accommodation,  as  we  wonld  not 
have  you  abandon  a  policy  that  you  cannot 
possibly  dupUcata"  In  answer  to  this  letter, 
Morris  sent  the  health  certificate,  wbich, 
among  other  things,  contained  the  following 
provision:  "It  Is  understood  that  future  pay- 
ments on  said  policy,  If  revived,  shall  be 
promptly  made" 

On  the  30th  of  October,  1909,  the  company 
acknowledged  receipt  of  the  health  certificate 
and  rerlvai  contract  executed  by  Morris,  and 
steted  in  the  letter  that  same  had  been  ap- 
proved and  the  policy  reinstated.  The  let- 
ter also  stated:  "We  have,  therefore,  credit 
ed  your  remittance  for  $47.95  on  the  above 
described  note,  which  leaves  a  balance  of 
$47.90,  which  we  have  extended  to  January 
15,  1910,  at  6  per  cent  interest" 

On  January  5,  1910,  the  company  wrote 
Morris,  reminding  him  that  the  balance  of 
$47.90.  and  72  cente  Interest  total  $48.62, 
would  "be  due  1-16-10."  The  letter  closed 
with  the  following:  "Important  Notes  giv- 
en for  extension  of  time  In  payment  of  re- 
newal premiums  should  be  paid  on  or  before 
maturity  to  prevent  lapse  of  policy.  Said 
notes  have  no  grace  period.** 

On  January  19,  1910,  the  company  wrote 
Mozris  that  th^  had  extended  the  note  to 


February  16,  1910l  Tbey  again  wrote  bfan 
Fd>niary  S,  and  Febmaiy  10,  1910;  zadad- 
Ing  him  that  his  note  would  be  doe  on  the 
16th,  and  that  it  had  to  be  paid  **on  or  be- 
fore maturl^  to  prevoit  lapse  of  the  poller." 

On  February  21,  1910,  the  company  wrote 
Morris,  saying:  *Tbs  agreement  w  tbe  fice 
of  the  note  pnnides  that  payment  shall  be 
mode  on  or  before  matnrily.  if  not  ao  ptM, 
the  policy  beccmies  null  and  void.  Bawever, 
it  wHl  be  reinstated  upon  approval  of  the 
compaiv  of  tbe  InclMed  health  oertUlcste 
and  payment  of  hidf  of  the  balance  dne^  sty 
$24.90,  with  interest  at  8  per  cent  on  Os 
fnU  amount  to  February  16, 1010, 06c:  IfUtt 
policy  Is  reinstated  the  company  wUl  grant 
an  extoision  of  sixty  days  In  which  to  taks 
OP  tlie  balance  of  $28.00:'' 

On  March  2,  1010,  tbe  oranpany  wrote 
Morris  as  follows:  "Yaar  note  given  June 
14,  1909,  to  extoid  the  payment  of  praolmn 
on  your  policy  until  February  15,  1910,  his 
not  been  paid,  and  under  Its  terms  this  policy 
is  lapsed ;  but  the  company  expects  payment 
of  the  premium  earned  for  the  time  It  w«s 
on  the  risk  by  reason  of  the  exten^n  of 
premium  by  said  note.  That  is,  you  enjoy- 
ed protection  for  the  full  face  of  policy  from 
June  14,  1909,  to  February  15,  1910,  a  period 
of  eight  months.  The  amount  of  premlom 
earned  Is  $15.69,  with  Interest  96c.  on  full 
amount  of  balance.  Please  let  us  have  this 
amount  by  return  of  mail  If  possible,  but  we 
thlnli  you  will  be  doing  a  much  wiser  thing 
to  remit  the  full  amount  of  the  balance 
($15.59,  interest  96c),  thus  giving  yourself  the 
protection  afforded  by  your  policy  for  anoth- 
er year.  If  the  policy  is  reinstated."  Wlti 
this  letter  was  inclosed  a  health  certificate 
with  the  request  to  execute  same  and  return. 
The  letter  concluded:  "Upon  reinstatement 
of  the  policy  we  will  mark  the  note  *pald'  and 
forward  to  you,  together  with  premium  re- 
ceipt for  prejnium  due  June  14th,  lOOO." 

On  June  7,  1910,  the  secretery  of  the  com- 
pany wrote  Morris,  saying:  "My  attention 
has  just  been  called  to  the  termioatioD  ot 
your  policy  No.  1623.  As  the  nonpaymrait 
of  premium  may  have  been  an  overslj^t,  I 
take  tbe  liberty  of  writing  to  ask  it  yoa 
will  let  me  hear  from  yon  personally  aboaC 
the  reason  for  discontinuance,  as  this  may 
afford  the  opportunity  to  furnish  any  de- 
sired Information,  or  to  offer  some  suggest! on 
that  may  be  of  advantage  to  you." 

The  appellants,  after  setting  forth  wbal 
they  conceived  to  be  the  focte  as  to  tbe 
course  of  dealings  between  the  parties,  pray* 
ed  the  court  to  instruct  the  Jury  that  socb 
course  of  dealings  "was  not  snch  as  to  Justi- 
fy Morris  as  a  reasonable  man  in  belierlnf 
that  he  was  stUt  insured  after  Frtruary  15, 
1910,  and.  If  the  note  or  any  part  thereof  wai 
unpaid  at  the  date  of  his  death,  they  BboaM 
find  for  the  appellants."  The  court  refoMd 
to  BO  instruct  the  Jury,  but  gave,  ammig  oth- 
ers, the  fbUowlng  instructltm:  **U  Ton  And 
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from  tbe  entire  course  of  dealings  between 
deceased  and  defendant  from  first  to  last 
tliat  the  condDct  of  defendant  was  each  as 
would  naturally  lead  a  reasonable  and  pru- 
dent business  man  to  believe  tbat  premiums 
would  be  accepted  by  tbe  defendant  after 
they  were  due,  and  that  a  forfeiture  of  the 
policy  would  not  be  claimed  on  account  of 
tbe  failure  to  make  payments  promptly  at 
maturity,  and  if  you  find  that  the  deceased 
was,  so  led  to  believe,  then  I  Instruct  you  to 
return  a  verdict  for  the  plalntlfT." 

Other  instructions  were  to  the  same  effect 
The  verdict  and  Judgment  was  in  favor  of 
the  appellee  for  the  sum  of  $5,000.  Other 
facts  stated  In  the  opinion.  The  appellants 
liave  duly  prosecuted  tUs  appeaL 

Helm  Bruce,  of  Louisville,  Ky.,  and  Allen 
Hughes,  of  Memphis,  Teno.,  for  appellants. 
J.  T.  Cos  ton,  of  Osceola,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Tbe  whole  course  of  dealings  be- 
tween the  insurance  company  and  Morris 
was  such  as  to  lead  him  or  any  other  rea- 
sonable and  prudent  baalness  man  to  believe 
tbat,  unless  be  i>ald  tbe  premium  note  at 
the  times  s[>ecifled  by  the  company,  his  policy 
would  be  forfeited.  Bvery  time  (except  one, 
January  10,  1010)  when  the  extensions  of 
time  for  payment  of  the  premium  note  were 
made,  the  company  distinctly  notlfled  him 
that,  unless  the  note  was  paid  at  tbe  time 
apedfled,  his  policy  would  lapse.  The  fail- 
ure to  give  him  such  notice  in  the  letter  of 
January  10,  1910,  in  wtdch  the  company  no- 
tified him  that  the  time  tot  payment  had 
been  extended  to  February  15,  1910,  would 
not  constitate  a  course  of  dealing  wash  as 
to  mrrant  a  beUeC  on  his  part  that  the 
company  would  not  insist  on  a  forfeiture  for 
ft  failure  to  pay  the  premium  note  at  tbe 
time  specified  for  such  payment 

Am  Is  said  lir.  Cooley:  "Indulgwce  on 
one  or  two  or  a  very  few  occasions  la  cer- 
tainly InsnflOdant  to  show  a  custom  or 
course  of  dealing  whltfti  will  Jnstlty  the  In- 
sured in  believing  tbat  Indulgence  will,  as  a 
matter  of  course,  be  granted  as  to  subse- 
quent premiums."  8  Gooley's  Briatk  on  In- 
surance^ pp.  2706,  2709.  " 

Ttae  note  given  for  tbe  paymut  of  tbe 
premiom,  falling  due  June  14,  3A09,  express- 
ly provided  that  the  policy  was  extended 
**nntli  default  is  made  in  paymmt  of  this 
note,  and  all  rights  and  ben^ts  secured 
thereby  shall  cease  and  determine  without 
notice  and  said  poli<?  shall  be  Ipso  facto 
null  and  void."  This  was  substantially  a  re- 
iteration of  tbe  provision  of  tbe  policy  that, 
unless  the  premiums  were  psid  wbea  doe, 
tbe  "policy  should  cease  and  detomlne." 
This  provision  In  the  policy  and  note,  con- 
stituting the  contract  betweoi  tbe  parties  as  to 
the  effect  of  tlie  noiqMiyment  of  tbe  premiums, 
was  not  waived  by  merely  extending  the 


time  spedfled  for  tbe  paym»t  Of  such  pre- 
miums. 

[1]  The  Indulgence  op  the  part  of  the  in- 
surer towards  the  assured  In  extending  the 
time  for  payment  of  a  premium  does  not 
have  the  effect  to  waive  a  forfeiture  for  the 
nonpayment  of  the  premium  at  the  time 
when  it  la  specified  that  same  shall  be  paid. 

[2]  The  extension  of  the  time  of  payment 
does  not  do  away  with  the  provision  termin- 
ating the  policy  if  the  premium  la  not  paid 
according  to  the  contract  between  the  par- 
ties. 

The  language  of  Mr.  Justice  Bradley,  In 
Thompson  V.  Insurance  Co.,  104  U.  S.  269, 
26  L.  Ed.  76S,  Is  quite  pertinent  here.  He 
says :  "As  long  as  the  assured  continued  in 
good  health,  it  is  not  surprising,  and  should 
not  be  drawn  to  the  company's  prejudice,  that 
they  were  willing  to  accept  the  premium  after 
maturity,  and  waive  the  forfeiture  which 
they  might  have  Insisted  upon.  This  was 
for  tbe  mutual  benefit  of  themselves  and  the 
assured,  at  the  time,  and,  in  each  instance, 
without  involving  any  waiver  of  the  terms 
of  the  contract  In  reference  to  their  future 
conduct  The  assured  had  no  right,  without 
some  agreement  to  that  ect  to  rest  on  such 
voluntary  Indulgence  shown  on  one  oceaston, 
or  on  a  number  of  occasions,  as  a  ground 
for  claiming  it  on  all  occasions.  If  It  were 
otherwise,  an  insurance  company  could  nevw 
waive  a  forfeiture,  on  occasion  of  a  i>artlcu- 
lar  lapse,  without  oidangerlng  its  right  to 
enforce  it  on  occasion  of  a  subsequent  lapse. 
Such  a  consequence  would  be  injurious  to 
them  and  Injurious  to  the  public." 

[I]  The  evidoioe  shows  tbat  Morris  did 
not  pay  the  premium  at  the  time  when  the 
same  was  due,  and  that  the  company  was 
willing  to  Indulge  Urn  by  extensions  of  time 
for  such  payments,  but  every  artenslon  was 
to  a  deflnlto  day,  and  in  none  of  tbe  lettws 
granting  the  extensions  was  there  any  indi- 
cation that  the  company  would  not  Insist 
on  a  forfeiture  at  the  policy  according  to  its 
provisions  and  the  inwvlslons  of  the  note,  If 
the  same  wero  not  paid  at  the  time  spedfledf 
but,  m  the  omtrary,  Monls  wss  unmistaka- 
bly notlfled  tbat  a  failure  to  pay  the  pre- 
mtoms  at  tbe  time  caused  the  policy  to  lapse. 
In  the  letters  written  him  before  the  times 
for  payment  bad  expired,  they  warned  him 
tbat  the  policy  would  lapse  if  the  payments 
were  not  made,  and,  in  tbe  letters  vnrittai 
bim  after  tbe  ^ne  fOr  payment  had  expired, 
th^  notified  him  tbat  tbe  policy  bad  lapsed, 
but  would  be  reinstated  and  continued  with 
an  oteuion  of  time  for  the  paymoit  of  tbe 
premium  note  to  a  day  certain  upon  a  curtlf- 
Icate  of  good  health. 

Tbe  Sui^reme  Cknirt  of  Massachusetts,  in 
Grossman  v.  Insurance  Co.,  143  Mass.  438, 
0  N.  E.  7Sfi,  says :  "The  evidence  shows  that 
the  deceased  was  habitually  unpunctual  In 
paying  his  assessments,  and  that.  In  many 
instances,  the  deftedant  received  the  assess- 
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ments  after  ther  were  dne,  and  reinstated 
him  as  a  member  of  the  association.  This 
was  a  waiver  of  these  several  forfeltnres. 
But  there  is  no  evidence  to  show  that  the  de- 
fendant Intended  to  waive  the  fntnre  prompt 
payment  of  assessments  as  one  of  the  condi- 
tions of  the  contract,  or  that  the  deceased, 
as  a  reasonable  man,  was  led  to  believe  by 
Its  actions  that  it  bad  waived  this  condi- 
tion." See,  also,  other  authorities  In  «i>- 
pellant's  brief  to  same  ^ect. 

An  examination  of  the  cases  of  Moreland 
V.  Union  Central  Life  Ins.  Co.,  104  Ky.  129, 
46  8.  W.  616.  and  Union  Central  Life  Ins- 
Co.  V.  DnvaU  (Ky.)  46  S.  W.  518,  will  dis- 
cover that  the  facts  In  those  cases  differenti- 
ate them  from  the  case  at  bar.  In  those 
cases,  after  there  was  a  forfeiture  for  non- 
payment of  the  premium  note,  the  insurance 
companies  Indicated  clearly  their  Intientlon 
not  to  Insist  on  a  forfeiture  of  the  policies, 
but  on  the  pajmient  of  the  notes.  The  appel- 
lee relies  on  those  cases,  but  a  reference  to 
the  facts  stated  therein  will  show  that  they 
are  not  in  conflict  with  the  doctrine  here  an- 
nonnced.  The  same  may  be  said  of  Glrard 
T.  Insurance  Co.,  86  Pa.  239,  and  Insnianee 
Co.  T.  UnseU,  144  U.  8.  489,  12  Sap.  Ct  671, 
86  L.  Ed.  496. 

The  Insurance  agent  testified  that  the  com- 
pany was  txying  to  collect  the  note  up  until 
the  1st  of  Match,  bat  the  letter  written  on 
the  2d  of  March,  1910,  shows  clearly  what 
fie  meant  by  mytag  he  "continued  to  try  to 
collect  it  VP  until  the  1st  of  March."  That 
letter  states  Uiat  the  policy  had  lapsed,  and 
that  the  company  wob  expecting  pay  for  the 
premiom  earned  "for  the  time  it  was  on  the 
ride  by  reason  of  the  otoision  of  the  preml< 
um  by  said  note,"  a  period  of  eight  months. 
The  company  had  the  r^ht  to  retain  the 
note  after  the  forfeiture  to  collect  this  earn- 
ed premlam.  True,  the  company  in  that 
letter  nrged  him  to  pay  the  balance  on  his 
regular  premiom  and  continue  the  policy 
by  reinstatement,  "on  signing  the  Indosed 
health  certificate."  Nowhere  in  fbe  record 
do  we  find  that  the  company  led  Morris  to 
believe  that,  without  the  payment  of  the 
premium  at  the  time  specified  for  such  pay- 
ment, his  policy  would  be  kept  alive  one 
moment.  On  the  contrary,  the  undisputed  evi- 
dence shows  that  the  company  advised  him 
that  the  payment  of  the  premium  at  the 
time  specified  for  such  payment  was  essen- 
tial to  the  life  of  the  policy. 

The  appellee  contends  that,  by  analogy  to 
declared  dividends,  Morris,  on  the  1st  of 
January,  1910,  had  to  his  credit  with  the 
company  the  sum  of  $32.06,  the  amount  of 
his  compensation  on  his  service  contract. 
But,  under  the  express  terms  of  this  contract, 
the  amount  credited  to  him  was  to  be  paid 
him  "each  year  on  the  anniversary  of  date 
of  this  contract,"  which  was  June  14th,  the 
date  for  the  annual  payment  of  premiums  on 
the  policy  of  insurance.  Morris  had  already 


received  on  his  premium  accraiog  June  14, 
1909,  all  the  credit  that  was  due  him  for 
compensation  under  his  service  contract.  In 
his  application  fOr  that  contract,  there  was 
the  following  provision:  "I  agree  that  such 
contract  shall  terminate  and  all  compensa- 
tion thereunder  cease  should  I  fall  or  refuse 
to  carry  out  the  provisions  of  this  agreement, 
except  that,  when  I  cease  to  be  the  author- 
ized agent  of  the  company,  the  compensatloD 
In  said  contract  agreed  to  be  paid  shall  coAtln- 
ne  to  be  paid  annually  so  long  as  insurance  to 
the  amount  of  $5,000  placed  by  my  efforts 
or  assistance  with  the  company  while  I  was 
Its  authorized  agent,  on  which  the  regular 
premiums  shall  be  paid  each  year,  shall  re- 
main in  force."  And  the  further  {trovislon: 
"I  shall  not  solicit  insurance  or  make  or 
transmit  any  application  for  insurance^  or 
collect  premiums  or  deliver  any  policy  after 
the  present  current  calendar  year." 

There  was  no  evidence  that  any  Insurance 
had  been  placed  by  the  efforts  of  Morris,  ex- 
cept his  own,  tor  the  sum  of  95^XK^  and  un- 
der the  above  agreement  no  compensatioD 
was  due  blm  unless  the  $5,000  <^  Insnnwce 
placed  by  his  efforts  "remained  la  fbxte"  br 
the  payment  of  tbe  regular  premlnms  eadi 
year. 

It  wUl  be  seen  from  the  above  Out  Morris 
^ras  not  entitled  to  compensation  unless  be 
paid  the  regular  annnal  premium,  and,  when 
he  failed  to  pay  that  of  1909,  before  his 
death,  the  company  owed  him  nothing  on 
hla  service  contract  The  company,  there- 
fore, was  not  estopped  from  asserting  a  for- 
future  by  Its  conduct  In  tailing  to  credit 
Morris  on  bis  premium  note  of  1909  with 
the  amount  that  would  haye  been  due  blm 
on  June  14,  1910,  had  he  hla  policy  of 
$5,000  in  force  by  the  payment  of  his  pre- 
mium. 

[4]  Dividends  accruing  under  polldee  of 
insurance  must  be  paid  according  to  the  eon- 
tracts  under  which  they  accrue.  The  rule 
requiring  accrued  dividends  to  be  applied  to 
the  payment  of  premiums  to  prev^t  forfei- 
ture, as  held  in  Insurance  Go.  Caldwell, 
68  Ark.  605,  58  S.  W.  355.  has  no  application 
here  because  of  the  peculiar  provisions  of 
the  service  contract  under  consideration. 

We  cannot  agree  with  learned  counsel  for 
appellee  that  the  provisions  of  the  policy 
and  note  as  to  forfeiture  for  nonpayment  of 
premium  were  superseded  by  the  contract  of 
reinstatement  as  set  forth  In  the  "certificate 
of  health  and  renewal  contract"  executed  by 
Morris  on  tbe  25th  day  of  October,  1909,  aud 
approved  by  the  company  October  29,  1909. 
On  the  contrary,  this  renewal  'contract  ex- 
pressly provides  that  "such  revival  shall  not 
constitute  a  precedent  nor  In  any  way  change 
or  modify  any  of  tbe  provisions  of  said  pol- 
icy contract."  The  renewal  contract  simply 
revived  the  policy  with  all  of  Its  provisions. 

The  court  cannot  make  contracts  for  the 
parties,  and  It  is  its  duty  to  enforce  them 
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na  the  partial  bare  made  ttaem.  The  plain 
and  oimilstakable  meaning  of  the  contract, 
whidi  appellee  Is  now  seeing  to  enforce, 
only  gave  to  appellee  the  bmeflt  of  the  in- 
surance under  the  policy,  provided  Morris 
paid  the  premlnma,  which  be  did  not  do  before 
his  death;  and,  to  compel  the  company  to 
pay  it  for  him  after  hla  death  In  order  that 
his  widow  may  obtain  the  sam  at  $5,000,  it 
seems  to  as  would  be  directly  contrary  to 
the  prorlslonB  of  the  contract  which  the  par- 
ties made  for  themselves. 

The  court  erred  in  Its  Inatructtons  and  in 
not  directing  a  verdict  for  appellant 

The  ju^nmnt  Is  revwdSd,  and  the  eanse  la 
dtomlBsed. 


DSNISON  T.  KBISBB. 
(Supreme  Goort  of  Ariuiwaa.   Juie  10.  1012.) 

1.  Tbtal  (I  121*)— MisooHDUcr  or  Goimsix 
•— Abqumbrt  to  Jubt. 

On  an  issue  of  the  existence  of  a  partner- 
ship between  defendant  and  a  finn,  it  was  error 
for  plaintiff's  counsel  to  state  in  bis  argument 
that  defendant  admitted  in  his  pleadings  that 
the  partnership  existed,  where  the  answer 
explicitly  denied  inch  partnership,  thongh  it 
pleaded  additional  defenses  consistent  with  the 
theory  of  partnership. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  is  294-208,  300;  Dec.  Dig.  i  121.*] 

2.  PARTNIEBSHIP    (}  53*)  —  ElISTENOB  —  BVI- 
DEKOB— SulTIOIEnOT. 

Evidence  insufficient  to  establish  a 

partnership  between  defendant  and  a  firm  under 
K  railroad  constmctlon  contract 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Gent  Dig.  i  76;  Dee.  Dig.  {  68.*] 

Appeal  from  Circuit  Court  Independence 
County;  R.  B.  JefTery,  Judge. 

Action  by  J.  F.  Keiser  against  Walter  H. 
Denlson.  Judgment  for  £)laintiff,  and  de- 
fendant appeals.  Reversed,  and  suit  dls- 
mi&sed. 

Ernest  Nelll  and  McCaleb  &  Reeder,  all 
of  Batesvllle,  and  Frank  Pace,  of  Little 
Ro<&,  for  appellant  Wright  Bros.,  of 
Springfield,  Mo.,  for  aroellee. 

McOUIJiOGH,  C  J.  This  is  an  action  In- 
stituted In  the  circuit  court  of  Independence 
county  by  the  plaintiff,  J.  V.  Keiser,  against 
defoidant,  Walter  H.  Denlson,  to  recover  a 
balance  of  $S.175.4S  aD^^ed  to  be  due  for 
work  performed  in  the  constroctlon  of  a 
railroad  in  the  state  of  Kansas.  The  con- 
tract undfflr  which  plaintiff  did  the  work 
was  made  with  Kllpatrldc  Bros.,  a  firm  of 
railroad  oootractora,  who  bad  the  contract 
for  constructing  the  road  of  the  Top^  ft 
Northwestern  Railway  Company,  and  It  Is  al- 
lied that  the'  defoidant  was  a  partnw  of 
KHpatrlck  Bros.  In  the  particular  part  of 
the  ciHkB&nctlon  work  which  was  sublet  to 
tte  pl^tiff,  or  tlut  the  def^dant  held  him- 
self out  to  the  plaintiff  as  being  a  partner. 


The  defendant  In  hla  answw  denied  tbat  lie 
was  a  partner  with  Kllpatrtck  Bros,  or  that 
he  held  himself  out  to  the  plaintiff,  or  any 
one  else,  as  such,  but  alleged  tbat  the  con- 
tract for  this  particular  work  was  sublet  to 
him  (defendant)  and  his  partner,  one  Shaf- 
ter.  by  Kilpatrlck  Bros.,  and  afterwards 
taken  away  from  them  and  relet  by  said 
principal  contractors  to  the  plaintiff;  that 
defendant  and  his  partner  Sbafter  entered 
into  an  arrangement  with  Kilpatrlck  Bros, 
that  they  were  to  superintend  the  work  per- 
formed by  plaintiff  and  furnish  him  supplies 
from  their  store;  and  that  in  conslderatiou 
of  such  service  In  superintending  the  work 
Kilpatrlck  Bros,  would  guarantee  payment 
of  plaintiff's,  supply  bill.  After  entering  an 
CTpllcit  denial  as  to  there  being  a  copartner- 
ship with  Kllimtrlck  Bros,  or  any  holding 
out  of  such  fact  to  plaintiff,  the  answer  also 
contains  a  denial  that  Kilpatrlck  Bros,  are 
Indebted  to  plaintiff  in  any  sum,  and  it  Is 
alleged  that  the  plaintiff  has  been  overpaid 
in  the  sum  of  $1,679.38  for  the  work  which 
he  performed  under  said  contract  In  an- 
other paragraph  it  is  alleged  that  In  the ' 
contract  between  plaintiff  and  Kilpatrlck 
Bros.  It  was  stipulated  that  the  work  should 
be  done  under  the  supervision  of  the  engi- 
neer of  the  railway  company,  whose  decision 
as  to  the  amount  and  quality  of  the  work 
should  be  binding  upon  both  parties,  and 
that  all  the  work  approved  by  said  engineer 
had  been  paid  for  according  to  the  latter's 
estimates.  Defendant  made  a  separate  par- 
agraph of  hla  answer  a  cross-complaint,  in 
which  he  asked  that  should  the  facta  stated 
in  bis  answer  "be  so  construed  as  to  consti- 
tute a  lurtnershlp  between  the  said  Denlson 
&  Sbafter  and  the  said  Kilpatrlck  Bros.,  or 
should  such  partnership  be  established  by 
testimony  or  otherwise,  tbat  tb^  and  In 
tbat  event  the  said  plaintiff,  James  F.  Kei- 
ser, is  Indebted  to  them  in  the  sum  of  fl,- 
679.38"  for  the  amount  overpaid  as  afore- 
said, and  there  was  a  prayer  for  the  recov- 
ery of  tbat  amount  No  objection  was  made 
by  the  plaintiff  to  this  form  of  pleading  or 
to  the  lack  of  parties  to  the  cross-complaint 
and  a  trial  was  had  upon  the  issues  thus 
tendered.  The  jury  returned  a  verdict  in 
fovor  of  the  plaintiff,  and  defendant  has 
appealed. 

The  transacUona  out  of  which  this  litiga- 
tion arose  occurred  in  the  year  1906,  and  the 
work  p^ormed  by  plaintiff  was  completed 
in  March,  1907.  The  evidence  establishes  the 
fact  Uut  Kilpatrlck  Bros,  ft  OoUins  was  a 
Nebraska  corporation,  but  that  the  contracts 
for  construction  work  in  the  state  of  Kan- 
sas w«re  made  in  the  name  of  KUpatrIck 
Bros.,  a  firm  conVKMed  of  W.  EL,  R.  J.,  and 
S.  D.  KUpatrb^  That  firm  bad  the  prin- 
cipal contract  for  the  construction  of  the 
road  of  tbe  Topefca  &  Northwestern  Rail- 
way Company  from  tbe  town  of  Onaga  to 
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the  town  of  Marysvllle  In  the  state  of  Kan- 
gas.  Denlsoa  &  Slufter,  a  firm  of  wtateh  de- 
fendant  was  a  member,  were  railroad  con- 
tractors, and  tbey  negt^ted  for  a  subcon- 
tract for  the  constmctlon  of  about  nine  miles 
of  the  road.  Fonr  miles  of  this  was  sabee- 
qnently  relet  by  EUpatrlcfc  Bros,  to  the 
plaintiff,  and  the  work  was  done  under  the 
superrlalou  of  def aidant,  Denlson;  Uie 
place  of  business  of  Deolson  ft  Sbnfter  being 
near  the  town  where  the  work  was  being 
don& 

The  plaintiff  contends  that  defendant, 
Denlson,  was  a  partner  with  KllpatriiA: 
Bros,  in  this  particular  work,  and  this  Is 
denied  by  defendant,  who  testified  that  he 
was  not  a  partner  and  nenr  was  intwested 
with  KUpatrlcfc  Bros,  in  any  work,  but  that 
he  merely  superhitaided  the  work  done  by 
plalntur  In  consideratton  of  KUpatrIck  Bros, 
guaranteeing  the  account  for  supidies  which 
Denison  &  Shatter  furnished  to  plabitllt. 

[1]  The  first  and  most  Important  assign- 
ment of  error  which  we  deem  it  proper  to 
discuss  Is  that  as  to  the  remarks  of  plain- 
tiff's attorney  In  his  closing  argument  to  the 
jury.  The  record  recites  that  the  attorney 
stated  "tliat  defendant  admitted  In  his 
pleadings  that  a  partnership  existed  between 
himself  and  the  Arm  of  Kilpatrick  Bros." 
Defendant's  counsel  interposed  an  objection 
to  this  argument  and  requested  the  court  to 
withdraw  it  from  the  Jury  and  Instruct  the 
jury  not  to  consider  the  same.  This  request 
was  overruled,  and  an  exception  was  duly 
eared.  The  statement  of  counsel  was  not 
correct,  as  the  answer  of  the  defendant  con- 
tained an  explicit  denial  tliat  he  liad  ever 
been  a  partner  of  Kilpatrick  Bros,  in  this, 
or  any  other,  work,  or  that  lie  bad  erer  per- 
mitted himself  to  be  held  ont  as  such  to 
plaintiff,  or  any  one  els&  In  the  other  para- 
graphs of  his  answer,  indudlng  the  cross- 
complaint,  he  merely  asked  that  these  addi- 
tional defenses  be  considered  in  the  event 
tliat  the  facts  established  by  the  testimony 
or  the  facts  recited  in  the  first  paragraph  of 
his  answer  should  be  held  sufficient  in  law 
to  constitute  a  partnership.  If  his  defenses 
were  Inconsistent,  they  weire  not  on  that 
ground  challenged  in  any  appropriate  way, 
and  It  could  not  be  truthfully  said  of  the 
answer  that  It  admitted  the  existence  of  a 
partnership.  The  argument  of  the  attorney 
constituted  an  erroneous  interpretation  of 
the  pleadings,  and  the  approval  by  the  court 
of  his  statement  was,  in  effect,  telling  the 
Jury  that  the  pleadings  amounted  In  law  to 
an  admission  as  to  the  existence  of  a  part- 
nership. The  court  had,  in  its  Instructions, 
submitted  that  question  to  the  jury;  but  the 
effect  of  the  court's  approval  of  the  remarks 
of  the  attorney  was  to  completely  take  that 
question  away  from  the  jury,  and  It  amount- 
ed to  an  Inatmctlon  by  the  court  that  the 


Jury  should  take  it  ai  established  that  a 
partnership  existed.  Ongbum  t.  State.  76 
Ark.  m  88  S.  W.  822;  St  Lonls.  I.  M.  ft 
8.  By.  Go.  T.  Harrison.  76  Ark.  430,  89  S. 
W.  63:  Sanger  t.  McDonald.  82  Ark.  432, 
102  S.  W.  690.  Thta  error  was  blfl^  prej- 
udicial and  necessarily  calls  for  a  reversal 
of  the  cause. 

[2]  In  view  of  anothor  trial  at  the  cams,  we 
dean  it  pn^)er  to  say  that  the  testimony  as 
now  presKited  in  the  record  Is  wholly  insnffi- 
dent  to  establish  a  partoershlp  between  de> 
fendant  and  KUpatrldc  Bros.,  or  that  he  beld 
himself  ont  to  the  plaintiff  as  a  partner.  The 
evidenoe  Is  undisputed  that  plaintlir  made 
his  contract  with  KilpatrlA  Bros.  He  says 
that  one  of  the  Klli-atrleks  merely  stated 
to  him  that  the  defendant,  Denlson,  would 
have  charge  of  that  particular  part  of  tlie 
work,  and  for  him  to  make  bis  dealings  with 
the  latter.  He  testified  that  foUowlng  the 
instructions  from  Ur.  Kilpatrick  he  carried 
on  negotiations  with  the  defmdant,  Doiison; 
but  he  knew  at  the  time  that  the  contract 
be  was  making  was  with  Kilpatrick  Bros, 
as  principal  contractors.  The  fact  that  be 
dealt  with  the  plaintiff  under  those  clrcum- 
stances  is  no  evidence  of  a  partnership  be- 
tween defendant  and  Kilpatrick  Bros.,  nor 
was  it  sufficient  to  amount  to  a  holding  ont 
on  the  part  of  plaintiff  of  himself  as  a  part- 
ner of  the  principal  contractors.  There  is 
no  evidence  whatever  that  the  defeadant 
participated  in  the  profits  of  the  contract,  or 
that  tie  received  any  benefit  therefrom.  The 
imdisputed  evidence  is  that  defendant  mere- 
ly superintended  the  work  under  a  special 
contract  with  Kilpatrick  Bros.,  and  this  did 
not  make  him  a  partner  in  the  work,  nor 
was  it  sufficient  to  induce  the  plaintiff  to  be- 
lieve that  be  was  a  partner  and  to  rely  up- 
on that  fact  The  plaintiff  In  support  of  lils 
contrition  presents  some  of  the  supply  bills 
that  were  furnished  him,  in  which  the  sta- 
tionery of  KUpatrIck  Bros,  ft  Collins  was 
furnished  with  the  same,  or  a  portion  there- 
of, stamped  with  the  name  of  Denison  ft 
Sbafter.  This  is  eiplalned  by  showing  that 
the  stationery  was  probably  used  when  that 
of  Denison  &  Shafter  had  been  exhausted; 
but,  even  without  this  explanation,  the  mere 
making  out  of  bills  on  that  station«y  with 
the  name  of  Denlson  ft  Sbafter  stamped  on 
it  is  not  of  sufficient  significance,  under  the 
circumstances,  to  amount  to  substantial  evi- 
dence of  the  existence  of  k  partnership.  We 
are  of  the  opinion  therefore  ttiat,  even  If  the 
record  was  otherwise  free  of  orror,  the  evi- 
dence Is  insufficient  to  sustain  the  wdlct  in 
plaintiff's  favor. 

The  judgment  Is  reversed,  and  tike  eanse 
will  be  remanded  for  a  new  triaL 

Note.— On  rehearing  the  ^gment  of  tUa 
court  is  modified  by  oianrfssing  the  aaut,  in- 
stead of  remanding  it  for  a  new  triaL 
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MANASGO  T.  8IATB. 
(SnpTCnw  Court  of  A^nsai.   June  17,  1912.) 
1,  HovTCiDB  ((  S25»)— Appeal— Objictionb 

AT  TbIAL— INSTBUCTIOWS. 

The  court  havios  b;  other  initmctions  told 
tb»  jary,  in  effect,  that  any  violent  conduct  of 
deceased  Bufficlent  to  Induce  an  honest  belief 
by  defendant,  acting  without  fault  or  careleas- 
nesa,  that  he  waa  in  dan^r  of  death  or  great 
bodily  haim,  entitled  him  to  act  in  eelf-defense, 
or  at  leaat  reduced  hii  crime  to  a  lower  degree 
than  murder,  (be  InBtmctlon  tlut  "no  language 
or  conduct."  however  violent,  abusive,  or  in- 
anlting,  will  justifv  or  excuse  the  taking  of  a 
human  life,  or  reduce  the  degree  of  homicide 
from  murder  to  manslaughter,  will,  in  tiie  ab- 
sence of  speclflc  objection  to  it  in  the  trial 
Murt,  be  construed  as  not  in  conflict  with  the 
other  Instructions,  but  to  refer  only  to  the 
language  of  deceased,  and  not  to  his  acts. 

pEd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  693;  Dec.  Dig.  |  325.*] 

3.  HoinciDi  (I  340*)— HAUCUC88  Ebbob— Is- 

BTBUCnORS. 

Defendant  could  not  have  been  prejudiced 
by  the  tact  of  an  instruction  that,  though  the 
iury  should  believe  either  of  several  things,  his 
degree  of  crime  would  not  be  less  tban  murder, 
being  abstract,  in  assuming,  when  there  was  no 
evidence  thereof,  that  deceased  might  have 
made  threats  against  defendant;  as,  if  deceased 
made  no  threats,  defendant's  killing  him  would 
be  all  the  more  unjustified. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Gent.  Dig.  H  716-717.  720;  Dec.  Dig.  {  840.*] 

3.  HowciDK  (I  276*>— Pbotokiiio  Coubat— 

BVIDBNCX. 

Evidence  of  defendant's  conduct  in  deceas- 
ed's store,  lomiediately  before  the  killing,  in 
connection  with  evidence  of  his  having  been 
angry  with  deceased,  and  having  denounced 
him  as  an  "old  devil,"  etc.,  and  having  said, 
"if  he  fools  with  me  be  will  get  his  entrails 
cut  oat,"  iield  to  make  a  Questltm  for  the  jury 
as  to  defendant  having  provoked  and  vc^nnta- 
tlly  entered  Into  the  combat 

[Ed.  Note.— For  other  cases,  see  Homidde» 
Gent  Dig.  S  608;  Dee.  Dig.  |  276.*] 

4.  HOHTCIDE  (I  113*)— PBOVomNo  Dcthcui,- 

TT— SKLV-  DbFEN  si. 

Defendant  having  entertained  a  grudge 
against  deceased,  and  having  used  language  in 
his  hearing  to  provoke  him  to  anger  and  cause 
him  to  bring  on  an  attack  whereby  defendant 
might  have  opportunity  of  killing  him  or  doing 
him  great  bodily  harm,  defendant  would  not  be 
ezcnm  or  Justified  In  the  killing,  and  would  be 
precluded  from  claiming  the  right  of  self-de- 
fense till  be  had  in  good  faith  withdrawn  from 
the  combat  as  far  as  he  could,  and  done  all  in 
his  power  consistent  with  his  safety  to  avoid 
the  danger  and  avert  the  necessity  of  killing. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  151.  152;  Dec.  Dig.  I  113.«] 

B.  Homicide  (5  SCO*)— iNSTsvcnoNa— Neoes- 
siTT  FOB  Taking  Lite. 

An  instruction,  that,  though  the  Jury  may 
believe  deceased  was  making  a  hostile  demon- 
stration against  defendant  at  the  time  the 
killing,  still  if  they  further  believe  defendant 
could  have  reasonably  svolded  any  danger  to 
himself,  and  averted  the  necessity  for  killing, 
it  was  his  duty  to  have  done  so,  is  not  open  to 
the  objection  of  substituting  the  judgmeot  of 
the  jury  for  that  of  the  defendant  as  to  the 
necessity  for  taking  deceased's  life,  when  taken 
in  connection  with  an  instruction  given  at  de- 
fendant's request  that  it  is  snfficient,  if  they 
find  from  the  evidence  that  It  appeared  to  de- 


fendant at  the  time  acting  without  fault  or 
careleBsnftSfl,  that  the  danger  was  so  uigent  and 

fireBsing  that  it  was  necessary  for  him  to  de- 
end  himself  in  the  manner  he  did,  to  prevent 
deceased  from  killing  him  or  doing  him  some 
great  bodily  harm. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CerJ^Dig.  H  614.  610-620,  622-680;  Dec  Dig. 

a  HovTCZDE  (I  340*>-Habicles8  Ebbob— In- 

STBDOnONS. 

There  having  been  nothing  to  indicate  that 
deceased  intended  a  deadly  assault  on  defend- 
ant or  to  do  him  great  bodily  injury,  so  that 
the  doctrine  of  standing  one's  own  ground  when 
attacked  with  a  deadly  weapon,  and  slaying  his 
adversary,  had  no  application  to  the  case,  an 
instruction  announcing  it,  even  if  erroneous  in 
restricting  its  application  to  a  case  where  it 
is  more  dangerous  for  one  to  retreat  than  to 
stand  bis  ground  and  resist  the  assault,  was 
harmless. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ||  716.  717.  720;  Dec  Dig.  |  840.*] 

7.  Gbiuinal  Law  (|  1038*)— Appeal— Pbss- 

ERTATION  OP  QtJESTIOK  BELOW. 

Though,  an  instmction  having  been  amend- 
ed after  defendant's  counsel  had  closed  bis  ar- 
gument, he.  If  desiring  it,  should  have  been 
permitted  to  argue  it  aa  amended,  he,  not  hav- 
ing re(]aeBted  permission  to  do  so,  may  not 
complain  on  appeal,  for  the  first  time,  that  It 
was  error  not  to  allow  him  to  argue  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  2G46;  Dec  Dig.  |  1038.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; Jefferson  T.  Cowling,  Judge. 

Walter  Manasco  was  convicted  of  mni^ 
der»  and  aroeals.  Affirmed. 

On  the  8th  day  of  January.  ;L912.  in  How- 
ard coanty.  Ark.,  Walter  Manasco  killed  T. 
D.  Patterson  by  stabbing  him  with  a  knife. 
Patterson  was  a  merchant  at  Umpire.  In 
addition  to  his  regular  store,  ha  had  a  ware- 
house a  short  distance  away,  but  not  con- 
nected with  the  store.  The  appellant,  with 
one  Park  Hunter,  was  standing  down  on 
the  warehouse  gallery.  Patterson  went  down 
there  and  asked  the  boys  what  they  were 
doing.  According  to  the  testimony  of  ap- 
pellant, Patterson  said,  "Let  me  lock  the 
door."  and  he  locked  the  door  and  started 
back,  when  appellant  said.  "Don't  I  owe  you 
90  cents?"  Patterson  replied,  "Yes."  Ap- 
pellant then  handed  him  a  dollar  bill,  and 
he  handed  appellant  10  cents.  Appellant 

then  said,  "By  Q  ,  we  are  even,  ain't  we?" 

Patterson  said,  "Yes."  Appellant  said,  "We 
wlU  stay  that  way."  Patterson  said,  "All 
right,"  and  turned  and  went  back  In  his 
store,  and  appellant  and  Park  Hunter  also 
went  back  In  the  store.  Appellant  and  Park 
Hunter  remained  there  a  little  while,  until 
Mr.  Stone,  the  blacksmith,  called  appellant 
to  assist  In  shoeing  appellant's  mare.  Then 
he  and  Park  Hunter  went  over  with  Mr.  Stone, 
the  blacksmith,  and,  according  to  the  testimo- 
ny of  Mr.  Stone,  while  they  were  going  to  the 
shop,  the  following  took  place:  "One  of  them, 
I  don't  know  which  one,  said,  'We  got  run  out 
a  while  ago*'  and  I  spt^e  about  something 


•rerotbsr  easos  sea  same  tei^  and  section  NUMBBB  in  Dae.  Dig.  ft  Am.  Dig.  Kay  No.  Seriss  ft  R«>  ladsus 
148S.Wr-6(t 


Digitized  by 


Google 


1026 


148  SOUTHWBSTBBN  REPORTER 


<Ark. 


else,  and  when  I  got  through  they  mention- 
ed It  again,  and  I  says,  'Out  of  where?'  and 
he  says,  'Out  of  that  old  devil's  store.'  He 
says,  'We  went  down  there  In  his  warehouse, 
and  Mr.  Patterson  came  down  there  and 
says,  'What  are  you  doing  here?*  and  Park 
says,  'I  told  him  that  we  wasn't  doing  a 

G— —  a  thing.'  Walter  says,  *I  told  him 

we  wasn't  trying  to  steal  anything,  the 

damned  old  s         of  a  b  .'    He  says, 

'If  he  fools  with  me,  he  will  get  his  en- 
trails cut  out.' "  The  appellant  and  Park 
Hunter,  In  their  testimony,  denied  that  such 
conversation  took  place  between  tbem  and 
witness  Stone. 

After  the  mare  was  shod,  the  two  boys, 
Walter  Manasco  and  Park  Hunter,  left  wit- 
ness Stone's  shop  together  and  went  Into 
Patterson's  store  together.  The  witness  de- 
scribes what  took  place  In  the  store  when 
the  boys  first  went  in  before  the  fatal 
rencounter  as  follows:  "It  was  afternoon 
when  they  came  In.  They  came  In  the  store 
and  seemed  to  be  tickled  about  something, 
and  monkeyed  around  there  and  were  whit- 
tling, and  kept  looking  kinder  like  they  were 
tickled,  and  I  Just  watched  them,  and  they 
brought  out  an  oath  or  two.  I  don't  know 
which  one,  but  there  was  an  oath,  and  in 
a  very  short  time  they  went  out  of  the 
house  and  walked  down  towards  Mr.  Pat- 
terson's hardware  store.  After  they  passed 
going  towards  Patterson's,  hardware  store, 
Mr.  Patterson  went  towards  the  door  on  his 
tiptoes,  walking  light,  and  I  allowed  maybe 
he  thought  the  lx>ya  were  in  the  tower  house. 
Anyway,  he  went  over  in  there,  and  I  heard 
the  door  shut  After  the  door  shut,  Mr. 
Patterson  came  back  in  the  house  and  took 
his  seat  and  looked  like  he  was  kinder  mad, 
but  didn't  say  anything.  After  he  had  tak- 
en his  seat  and  lit  his  pipe,  Walter  and 
Park  came  back  in  there,  and  Walter  came 
In  between  me  and  Henry  Townsend  and 
pulled  his  knife  out  of  his  pocket  He  Just 
sort  of  got  over  there  on  the  counter  and 
pulled  his  knife  out  and  looked  over  at 
Patterson,  and  I  turned  my  eye  at  Walter, 
and  I  saw  there  was  something  wrong  with 
them.  The  way  he  looked  over  there  at  Mr. 
Patterson  I  Just  drew  an  Idea  something  had 
went  wrong  with  him  by  him  drawing  that 
knife  out  and  looking  at  him.  He  Just  went 
on  and  got  on  the  other  side  of  the  store  and 
picked  up  some  shavings  and  went  to  whit- 
tling on  them  and  got  a  little  further  around 
there,  when  Mr.  Stone  called  him,  and  he 
then  went  ont  of  the  house.  Neither  Walter 
nor  Park  said  anything  to  Patterson  while 
they  were  In  the  store  at  that  time." 

A  witness,  Arthur  Hunter,  a  half-brother 
of  Park  Hunter,  who  was  In  the  store  when 
fipppllnnt  and  Park  Hunter  returned  to  the 
store  from  the  blacksmith  shop,  testified  as 
follows:  "They  were  pone  maybe  half  an 
hour,  and  they  both  came  back  Into  the 
store,  back  around  the  stove.  Patterson  was 
alttlng  by. the  stove  at  that  time.   I  asked 


Mr.  Patterson  If  he  had  any  calico,  and  he 
got  up  and  went  behind  the  counter  to  get 
the  calico  and  walked  up  to  about  middle- 
ways  of  the  house  and  laid  the  cloth  on  th«^ 
counter.  He  was  measuring  the  cloth  off  for 
me  when  I  heard  Walter  cursing  back  aboui 
the  stove.  Patterson  said  to  him,  'If  you  art- 
mad  at  me  and  want  to  Jump  on  me  or  wblii 
me,  get  at  It'   Walter  said,  'All  right,*  and 

said  either,  'By  G  ,'  or,  'G  d  you. 

I  had  Just  as  soon  whip  you  as  anybody,' 
and  when  he  said  that  he  started  Immediate- 
ly, and  BUI  Manasco  got  hold  of  bis  coat 
Bill  was  sorter  behind  Walter  when  be 
grabbed  him  by  the  coat  Just  as  he  started 
to  go  behind  the  counter.   He  stopped  at  the 
openings  between  the  counters.  Patterson 
was  coming  on  down  behind  the  counter  and 
took  off  his  coat  as  he  walked  down  there. 
He  laid  his  coat  on  the  counter.    When  he 
got  np  to  where  Walter  was,  he  throwed  op 
his  hands,  and  I  saw  Walter  strike  him  with 
a  knife.    Patterson  threw  up  hia  hands  be- 
fore Walter  struck,  when  the  knife  struck  In 
Patterson's  breast    I  looked  ba<^  down  to 
where  he  was,  and  he  says,  'He  has  killed 
me.'   I  started  to  him,  and  when  I  got  right 
to  him  Walter  and  Bill  come  up  on  the  otbH" 
side  of  the  house,  and  Patterson  picked  up 
an  axe  handle  as  they  passed  on,  ont  by  him, 
and  drew  the  same  to  strike,  and  Bill  says, 
•Tip,  don't  hit  me.'    When  Patterson  threw 
up  bis  hands,  tie  had  nottilng  In  them.  When 
the  trouble  came  up,  Walter  went  west 
When  he  started,  he  didn't  go  In  the  direc- 
tion of  Patterson,  but  he  went  west 
Patterson  went  on  down  west  between  the 
wall  and  the  counter.    Walter  tiad  to  go 
three  or  four  steps  to  get  to  the  end  of  the 
counter,  and  Patterson  had  to  go  15  or  20 
feet   Bin  took  hold  of  Walter  Just  as  soon 
as  he  started  and  stopped  him  at  the  end  of 
the  counter." 

A  witness  on  behalf  of  the  state  testified 
that  he  saw  Walter  come  down  Pattersons 
steps  after  he  heard  of  the  cutting.  Walter 
"was  walking  tolerably  pert"  says  the  wit- 
ness, "and  as  he  come  down  the  steps  I 
heard  him  say,  'He  needs  hia  throat  cut*  or 
'ought  to  have  his  G  d  throat  cut'" 

Appellant  testified  In  part  as  follows,  as 
to  the  fatal  rencounter:  "Arthur  asked  Pat- 
terson if  he  had  any  red  calico,  and  he  said 
'Yes,'  and  they  got  up  to  go  get  it  )Lnd  I 
was  telling  Bill  that  Patterson  came  down 
there  and  ordered  us  out  of  his  old  store- 
house and  off  his  old  gallery  and  asked  us 
what  we  were  doing  there,  and  as  I  told  Bill 
Mr.  Patterson  heard  me,  and  says  'Walter,  If 
you  are  mad  at  me  and  want  to  fi^t  me. 
Just  get  ready.*  And  as  he  satd  that  I  turn- 
ed and  looked  at  falm  this  way,  and  says. 

'By  G  ,  I  had  Just  as  soon  fight  yon  as 

anybody.'  I  supposed  he  was  bluffing  at  me. 
and  I  meant  to  bluff  blm.  I  did  not  think 
he  was  going  to  fight  me.  When  I  said 
this  he  threw  his  hat  off,  laid  It  down  on  the 
counter,  and  came  towards  me  twtwlxt  a 
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trot  and.  ■  ran.  He  wu  coming  .west  to- 
wards me,  and  the  counter  ran  down  a  piece 
from  the  stove,  about  6  feet,  and  I  got  down 
off  the  counter  and  went  down  towards  the 
end  of  the  counter,  and  Just  as  I  got  to  the 
end  of  the  counter,  I  saw  he  was  still  com- 
ing, and  I  ran  my  hand  In  my  pocket  and 
opened  my  knife  and  stepped  right  to  the 
Mid  of  the  counter,  and  he  ran  Into  me  and 
was  striking  at  me  with  his  right  flat,  and  I 
Just  threw  this  hand  and  hit  him  with  the 
knife.  I  strode  bim  twice.  I  didn't  intead 
to  kill  him;  didn't  intend  to  tasTe  any  fight 
with  him;  struck  him  to  keep  him  from 
running  onto  me.  I  do  not  know  where  I 
Btmck  him." 

I^rk  Hnnter  and  Bill  Manasco  corroborat- 
ed, substantially,  the  tiestlmony  of  Walt^ 
Manasco,  and  their  testimony  tends  to  show 
that,  when  Patterson  started  towards  Walter 
Manasco,  Bill  Manasco  told  Patterson  that 
Walter  did  not  want  to  flgbt  him,  and  there 
was  no  use  of  having  any  trouble,  but  that 
did  not  stop  Patterson;  that  Bill  Manasco 
«ide«vored  to  get  Walter  back  out  of  tbe 
way.  The  testimony  showed  that  Walter 
Manasco,  at  the  time  of  the  killing  was  17 
years  of  age,  and  weighed  129  pounds;  Pat- 
terson ^ras  over  50  years  of  age,  and  weigh- 
ed aboot  200  pounds.  The  testimony  showed 
that  Walter  Manasco  had  taken  two  drinks 
that  day,  but  he  was  not  dmnk. 

The  above  are  substantially  the  material 
facte  upon  whltA  the  appellant  was  Indict 
ed  for  the  crime  of  mnrder  in  the  first  de- 
gree. He  was  convicted  of  mnrder  in  the 
second  degree  and  sentenced  to  the  peniten- 
tiary for  11  yeara. 

The  court,  at  the  reqnest  of  the  state, 
among  others,  gave  the  following  instruc- 
tions, of  which  appellant  complains,  to  wit: 

"(13)  7ou  are  instructed  that  no  language 
or  conduct,  however  violent,  abusive,  or  in- 
snlting,  will  Justify  or  excuse  the  taking  of 
a  human  life,  nor  will  It  rednce  the  grade 
of  homicide  from  mnrder  to  manslaughter. 

"(14)  Tou  are  Instructed  that  If  you  find 
and  believe  from  the  evidraice  In  this  case, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant cut  and  stabbed  the  deceased  on  ac- 
count of  any  real  or  imaginary  grievance 
which  be  might  have  had  against  the  de- 
ceased, or  on  account  of  any  threate  the  de- 
ceased might  have  made  against  him,  or  on 
account  of  any  Insulting  language  which  the 
deceased  might  have  used  towards  the  de- 
fendant, or  if  you  should  believe  beyond  a 
reasonable  doubt  that  he  was  actuated  by 
all  of  these  in  cutting  and  stabbing  the  de- 
ceased, then  you  will  convict  the  defendant 
of  murder  in  the  first  degree  according  as 
you  may  find  and  believe  that  he  acted  with 
or  without  deliberation  and  premeditetion 
when  he  cut  and  stebbed  the  deceased. 

"(15)  If  you  believe  from  the  evidence  In 
the  case,  beyond  a  reasonable  doubt,  that 
the  defendant  provoked  or  voluntarily  en- 
tered into,  or  that  be  sought  out  the  deceas- 


ed Cor  the  purpose  of  renewing  ttie  difficulty, 
and  when  be  did  so,  of  killing  his  assailant, 
be  cannot  shield  himself  on  the  plea  that 
he  was  defending  himself.  He  cannot  take 
advanti^  of  a  necessi^  produced  by  his 
own  unlawful  or  wrongful  acte  after  hav- 
ing provoked  or  ezdted  or  sought  the  at- 
tack; if  you  find  from  the  evidence  beyond 
a  reasonable  doubt,  tlutt  he  did  so,  he  can- 
not be  excused  or  justifled  In  killing  his  as- 
sailant for  the  purpose  of  saving  his  own 
life  or  preventins  great  bodily  Injury,  unless 
he  bad  In  good  faith  withdrawn  from  the 
combat  as  far  as  he  could,  and  did  all  in 
hia  power  to  avoid  the  danger  and  avert  the 
necessity  of  the  killing. 

"HQ)  You  are  told  that  the  law  has  such 
regard  for  the  sanctity  o£  human  life  that 
one  person  may  not  kill  another  even  in  his 
necessary  self-defense  except  as  a  last  re- 
sort, and  when  be  has  done  all  within  bis 
power,  consistent  with  his  safe^,  to  avoid 
the  danger  and  avert  the  necessity  of  the 
killing  so,  In  this  case,  although  you  may 
believe  that  the  deceased  was  making  a  hos- 
tile demonstration  against  the  defendant  at 
the  time  of  the  killing,  still,  if  yon  further 
believe  from  the  evidence  that  the  defendant 
could  have  reasonably  avoided  any  danger 
to  himself,  and  averted  the  necessity  for 
klUlng  the  deceased,  it  was  his  duty  to  have 
done  so." 

The  court  gave  at  the  request  of  appel- 
lant his*  prayer  for  Instruction  No.  12,  as 
follows:  "(12)  You  are  instructed  that  If 
you  believe  from  the  evidence  In  this  case 
that  the  defendant  was  assaulted  by  the 
deceased  with  such  violence  as  to  make  it 
appear  to  the  defendant  at  the  time,  act- 
ing without  fault  or  carelessness  on  his  part 
In  reaching  such  conclusion,  that  the  deceas- 
ed manifestly  endeavored  and  intended  to  take 
his  life,  or  do  him  some  great  bodily  harm, 
and  that  the  danger  was  so  Imminent  and 
Impending,  or  appeared  so  to  the  defendant, 
then  in  that  case  the  defendant  was  not 
bound  to  retreat,  but  had  a  right,  under  the  , 
law  to  stand  his  ground  and  to  repel  force 
with  force,  and  If  need  be  kill  his  adversary 
to  save  his  own  life  or  prevent  his  receiving 
great  bodily  injury,  and  It  is  not  necessary 
that  It  shall  appear  to  the  Jury  to  have  been 
necessary." 

After  counsel  for  defendant  had  closed 
bis  argument  and  the  court  bad  taken  a  re^ 
•  cess  for  noon,  and  had  reassembled,  the 
court  amended  Instruction  No.  12,  so  as  to 
make  It  read  as  follows:  "(12)  Tou  are  in- 
structed that  if  you  believe  from  the  evi- 
dence in  this  case  that  the  defendant  was 
assaulted  by  the  deceased  with  such  vio- 
lence as  to  make  It  appear  to  the  defend- 
ant at  the  time,  acting  without  fault  or 
carelessness  on  his  part  in  reaching  such 
conclusion,  that  the  deceased  manifestly  en- 
deavored and  intended  to  teke  his  Itte,  or 
to  do  blm  some  great  bodily  harm,  and  that 
the  danger  was  so  Imminent  and  Impend- 
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log,  or  appeared  so  to  the  defendant,  as  to 
make  It  more  dangerous  to  retreat  than  to 
stand  his  ground,  then  In  that  case  the  de- 
fendant was  not  bound  to  retreat,  but  had  a 
right  under  the  law  to  stand  his  ground,  and 
repel  force  with  force  and  If  need  be  kill 
his  adversary  to  save  bis  own  life  or  pre- 
vent his  receiving  great  bodily  Injury,  and 
It  is  not  necessary  that  It  shall  appear  to 
the  Jury  to  have  been  necessary."  To  the  re- 
fusal of  the  court  to  give  the  saia  Instruc- 
tion as  originally  asked  and  In  amending  the 
same,  and  especially  In  amending  It  after 
counsel  had  closed  bis  argument,  defend- 
ant at  the  time  saved  his  exc^ttons. 

The  appellant  requested,  among  others, 
the  following  prayers  for  instructions,  to 
wit:  "(S)  Although  the  Jury  may  believe 
from  the  evidence  that  Immediately  preced- 
ing the  assault  made  upon  the  defendant  by 
Patterson,  if  you  believe  there  was  aocb  an 
assaalt,  the  defendant  used  insulting  or  abu- 
sive language  towards  or  about  Patterson, 
yet  this  language  would  not  Justify  Pat- 
terson in  making  an  assault  upon  the  de- 
fendant, and  if  yon  believe  that  sudi  an  as- 
aanlt.  If  one  was  mad^  uras  calculated  to 
and  did  arouse  the  defendant  to  great  pas- 
sion, either  of  anger,  fear,  or  terror,  and 
wMIe  laboring  under  such  passion  be  inflict- 
fid  the  Injury  from  which  Patterson  died, 
he  cannot  be  convicted  of  anything  greater 
than  manslaughter."  And:  "(7)  Toa  are  in- 
structed  that  the  indictment  in  this  case  la 
of  Itself  a  mere  accusation  or  cbarge  against 
the  defendant;  that  it  raises  no  presumption 
of  his  guilt  and  Is  not  of  itself  any  evldmce 
of  his  guilt;  and  that  Che  Jury  In  this  case 
should  not  pwmlt  themselves  to  any  extent 
to  be  Influenced  against  the  defendant  be- 
cause or  on  account  of,  such  Indictment" 
The  court  denied  these  prayers,  and  appel- 
lant duly  excepted. 

Among  others,  the  court  granted  appel- 
lant's prayer  for  Instruction  No.  8,  as  fol- 
lows: "(8)  The  court  Instructs  the  Jury  that 
the  law  presumes  the  defendant  innocent  In 
this  case  and  not  gultty  as  charged  In  the 
Indictment,  and  this  presumption  of  inno- 
cence should  continue  and  prevail  in  the 
minds  of  the  Jury  until  they  are  satisfied 
from  the  evidence,  beyond  a  reasonable 
doubt,  of  his  guilt  This  presumption  of 
Innocence  is  not  a  mere  form  to  be  disregard- 
ed by  the  Jury  at  pleasure,  but  it  is  an  es- 
sential, substantial  part  of  the  law  of  the 
land  and  binding  on  the  Jury  In  this  case, 
and  It  Is  the  duty  of  the  Jury  to  give  the 
defendant  the  full  benefit  of  this  presump- 
tion and  acquit  him,  unless  they  feel  con- 
strained to  find  him  guilty  by  the  law  and 
the  evidence,  convincing  them  of  bis  guilt, 
beyond  a  reasonable  doubt" 

A  motion  for  a  new  trial,  assigning  the 
«rrors  complained  of,  was  overruled,  and 
from  the  Judgment  of  sentence  this  appeal 
has  been  duly  prosecuted. 


W.  P.  Feasel,  of  Nashville,  for  appellant 
Hal  L.  Norwood,  Atty.  Oen.,  and  Wm.  H. 
Rector,  Asst  At^.  Gen^  for  the  State. 

WOOD,  J.  (after  staUi^  the  facts  as 
above).  [1]  The  court  correctly  dedared  the 
law  on  the  degrees  of  homicide  included  lo 
the  indictment  and  at  the  Instance  of  appel- 
lant gave  bis  request  in  regard  to  voluntary 
manslaughter,  and  also  declared  the  law  ap- 
plicable to  self-defense. 

In  regard  to  the  alleged  use  of  insulting 
language,  the  court,  at  the  request  of  appel- 
lant gave  the  following  instruction,  to  wit: 
"(6)  Although  you  may  believe  from  the  tes- 
timony that  just  prior  to  the  decedent's  as- 
sault upon  the  defendant  If  you  find  there 
was  one,  defendant  used  Insulting  and 
abusive  language  to  or  about  the  deceased  la 
his  presence  and  hearing,  yet  such  language, 
however  opproblous  It  may  have  been,  would 
not  Justify  an  assault  upon  the  defendant  by 
the  deceased;  nor  will  it  preclude  the  de- 
fendant from  acting  in  his  own  srif-defenae^ 
unless  you  further  flnd  from  the  evidence, 
beyond  a  reasonable  doubt  that  be  osed 
this  language  to  or  about  the  deceased  for 
the  purpose  of  bringing  on  an  atta<^  and  an 
opportunity  of  killing  the  deceased  tfr  dotaiK 
him  some  great  bodily  harm." 

When  these  instructions  are  considered  in 
connection  with  Instruction  No.  13,  we  are  (tf 
the  opinion  that  the  use  of  the  words  **do 
language  or  conduct  however  violent"  bad 
reference  to  the  language  shown  to  have 
been  used  by  Patterson  Just  b^ore  be  start- 
ed towards  appellant;  for  the  court  bad 
told  the  jury,  at  the  request  of  appellaot 
that  "If  they  believed  from  the  evldrace  that 
at  the  time  the  defendant  Inflicted  the  mor- 
tal blow  or  wound  deceased  was  making  a 
violent  assault  upon  him,  and  defendant  was 
Induced  or  caused  to  strike  said  blow  from 
a  feeling  of  anger,  fear,  or  terror  caosed 
and  produced  by  the  deceased's  assault  upon 
him,  then  you  cannot  convict  him  of  any- 
thing higher  than  voluntary  manslaogfater." 
The  court  also  told  the  jury  that :  "It  is  suf- 
ficient If  you  flnd  from  the  evidence  that  It 
appeared  to  the  defendant  at  the  time  act- 
ing without  fault  or  carelessness  on  his  part, 
that  the  danger  was  so  urgent  and  preaslDC 
that  It  was  necessary  for  him  to  defend  him- 
self in  the  manner  he  did  to  prevent  deceas* 
ed  from  killing  him  or  doing  him  some  gnat 
bodily  harm."   Instruction  No.  11. 

The  court  by  these  instructions,  told  ths 
Jury,  In  effect  that  any  violent  conduct  on 
the  part  of  Patterson  which  was  snffldtmt 
to  induce  an  honest  belief  on  the  part  of  ap- 
pellant, acting  without  fault  or  carelessnes*. 
that  he  was  In  danger  of  death  or  great 
bodily  harm,  was  sufficient  to  entitle  appe- 
lant to  self-defense,  or  at  least  to  have  his 
crime  reduced  to  a  loww  grade  of  homldde 
than  that  of  murder. 

Tlie  appellant  did  not  point  out  the  spe- 
cific objection  In  the  court  below  whldi  be 
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now  nrges  to  Instrnctlon  No.  13,  and  tbe  In- 
Btrnctlon,  under  the  clrcoinstances,  should 
not  be  constrned  as  in  conflict  with  other  In* 
Btructlons  given  by  the  court,  but  should  be 
read  in  harmony  with  them ;  and  the  lan- 
guage to  which  objection  Is  urged,  when 
taken  In  connection  with  tbe  Immediate  con- 
text and  the  other  instructions,  refers  only 
to  the  language  of  Patterson,  and  not  to  his 
acts.  The  Terblage  in  question  should  have 
been  met  with  a  speclflc  objection.  If  ap- 
pellant had  made  such  objection,  the  trial 
court  would  have  doubtless  corrected  it  or 
explained  it  as  herein  set  forth. 

[2]  Instruction  No.  14  was  abstract,  in 
that  It  assumed  that  Patterson  "might  hare 
made  threats  against  appellant,"  which  ac- 
tuated appellant,  when  there  was  no  tes- 
timony In  the  record  to  warrant  the  conclu- 
sion that  Patterson  had  made  any  threats 
against  appellant  But  the  Instruction,  in 
this  mpect.  could  not  have  in  any  wise 
prejudiced  tbe  cause  of  appellant,  for,  If 
Patterson  had  made  no  threats  whatever 
against  appellant,  his  conduct  in  killing  Pat^ 
terson  would  be  all  the  more  unjustifiable. 

[S]  There  was  testimony  in  the  record 
tending  to  show  that  appellant  had  a  griev- 
ance against  Patterson  because  of  the  lat- 
ter's  alleged  conduct  in  running  appellant 
oat  of  the  warehouse.  The  testimony  tends 
to  show  that  appellant  was  TwniHTig  com- 
plaint against  and  abusing  Patterson  Just 
before  the  fatal-  rencounter.  Tbe  instruc- 
tion No.  14  was  given  to  oorar  that  phase  of 
the  testimony. 

We  are  of  the  opinion,  in  view  of  the  evi- 
dence tending  ,to  prove  that  ap[>ellant  was 
angry  with  Patterson  and  had  denounced 
bim  as  an  "old  devil,"  and  a  "damned  old 
son  of  a  bitch,"  and  had  said,  "If  he  fools 
with  me,  he  will  get  his  entrails  cut  out," 
that  It  was  a  question  for  the  Jury,  in  con- 
nection with  his  conduct  In  the  store  im- 
mediately preceding  the  killing,  as  to  wheth- 
er or  not  the  appellant  provoked  and  volun- 
tarily entered  Into  the  combat,  and  that 
Instructions  numbered  15  and  16,  presenting 
this  phase  of  the  case,  were  not  erroneous. 

14]  If  appellant  entertained  a  grudge 
against  the  deceased,  Patterson,  as  tbe  proof 
tends  to  show,  and  used  language  In .  tbe 
hearing  of  Patterson  for  tbe  purpose  of  pro- 
voking him  to  anger  and  causing  him  to 
bring  on  an  attack  whereby  the  appellant 
might  have  the  opportunity  of  kllllog  him 
or  doing  falm  great  bodily  injury,  then  ap- 
pellant would  not  be  excused  or  justified  in 
the  killing,  and  would  be  precluded  from 
claiming  tbe  right  of  self-defense  until  be 
had  in  good  faith  withdrawn  from  the  com- 
bat as  far  as  he  could  and  had  done  all  In 
bis  power  consistent  with  bis  safety  to  avoid 
the  danger  and  avert  the  necessity  of  the 
killing.  Here  the  uncontradicted  evidence 
shows  that  the  appellant  willingly  entered 
Into  tbe  combat,  and  that  he  made  no  effort 
wbatever  at  any  time  to  withdraw  from  the 


same.  Tlie  doetrfne  as  announced  by  these 
instmctloiuB  has  been  often  approved  by 
this  court  Wheatley  v.  State,  93  Ark.  409, 
126  S.  W.  414;  Bishop  T.  State,  73  Ark.  668, 
84  8.  W.  707;  Carpoiter  t.  State,  62  AA. 
286,  36  S.  W.  900. 

[i]  Instruction  No.  16,  when  taken  In 
connection  with  Instruction  No.  11,  given  at 
the  request  of  appellant.  Is  not  open  to  the 
objection  that  it  substitutes  the  Judgment 
of  the  Jury  for  the  judgment  of  the  appel- 
lant as  to  tbe  necessity  for  taking  the  life 
of  Patterson,  as  appellant  contends.  The  in- 
structions taken  together  correctly  declared 
the  law  as  announced  by  this  court  Magness 
V.  State,  67  Ark.  603,  60  S.  W.  654,  59  S. 
W.  629. 

[8]  Instruction  No.  12,  as  asked  by  appel- 
lant, and  as  finally  amended  by  the  court, 
was  entirely  abstract,  for  there  was  no  evi- 
dence to  warrant  the  conclusion  that  the  ap- 
pellant was  assaulted  by  Patterson  with 
such  violence  as  to  make  it  apparently  more 
dangerous  for  him  to  retreat  than  to  stand 
his  ground  and  resist  the  assault  There 
was  no  evidence  whatever  that  the  deceas- 
ed assaulted  appellant  with  the  Intent  to 
murder  him  or  to  do  him  great  bodily  in- 
jury. As  we  have  stated,  the  uncontradict- 
ed evidence  shows  that  appellant  voluntarily 
entered  into  the  combat  The  undisputed 
evidence,  as  we  view  the  record,  tends  to 
show  that  Patterson  was  only  attempting 
to  engage  In  a  fight  with  the  appellant  with 
his  bare  bands.  He  took  off  his  coat  as  he 
started  to  tbe  combat  and  threw  up  his 
hands,  showing  that  be  bad  no  deadly  weap^ 
on,  and  none  was  found  about  his  person. 
True,  Patterson  was  much  larger  and  per- 
haps much  stronger  than  appellant  but 
nevertheless  there  was  nothing  to  indicate 
that  he  intended  a  deadly  assault  upon  ap- 
pellant or  to  do  him  great  bodily  injury. 
Therefore  the  doctrine  of  standing  one's 
own  ground  when  attacked  with  a  deadly 
weapon  and  slaying  his  adversary  has  no 
application.  But  conceding  that,  as  express- 
ed in  the  amended  Instroctlott,  the  doctrine 
was  erroneous.  It  was  nevertheless  not  prej- 
udicial, and,  in  fact,  was  more  favorable  to 
appellant  than  he  had  a  right  to  ask  or  ex- 
pect 

[7]  The  court  having  given  the  instruc- 
tion, should  have  permitted  appellant's  coun- 
sel, if  he  desired,  to  argue  the  Instruction 
as  amended ;  but  he  did  not  make  a  specific 
request  of  the  court  to  grant  him  such  per- 
mission, and  he  cannot  complain  here  for 
the  first  time  that  It  was  error  in  not  allow- 
ing him  to  argxie  the  instruction  as  amended. 
It  does  not  appear  that  he  asked  permission 
of  the  court  to  argue  the  Instruction  after  it 
had  been  amended.  If  be  had  made  such  re- 
quest and  the  court  had  refused  it,  then  be 
would  have  been  In  an  attitude  to  have  the 
alleged  error  reviewed  here. 

Appellant's  prayers  for  instructions  num- 
bered 8  and  7,  which  the  court  refused,  were 
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covered  by  his  prayera  numbered  6  and  8, 
which  the  court  granted. 
.  It  Is  Insisted  by  the  learned  counsel  for 
t}ie  appellant  that  there  Is  fno  evidence  to 
warrant  a  verdict  for  murder  in  the  eecond 
degree,  and  that,  even  if  there  were,  the 
punishment  is  excessive.  The  writer  concurs 
in  the  view  that  imprisonment  In  the  state 
penitentiary  for  11  years  under  the  evidence 
as  disclosed  by  this  record  la  excessive  pun- 
ishment, but  the  majority  of  the  court  is  of 
the  contrary  opinion. 
Therefore  the  Judgment  must  be  affirmed. 


WALDRON  V.  CHILDERS  et  al. 
(Supreme  Court  of  Arkansas.  June  10,  1912.) 

Pabbnt  and  Child  (8  2*)— CnsxoDT  of  Chil- 
dbed—Riqht  OF  SIOTHER. 

Where  a  woman,  abaadoned  by  a  man,  with 
whom  she  had  lived  believing  herself  legally 
married  to  him,  had  a  child,  which  she  left 
with  a  third  person  either  as  a  mere  temporary 
shelter  or  to  conceal  the  fact  of  the  birth  of 
the  child  If  she  had  been  deceived  aa  to  her 
marriage,  the  mother  when  able  and  anxions 
to  provide  and  care  for  the  child  was  entitled 
tp  its  custody  as  against  the  claim  of  the 
third  person,  also  competent  and  able  to  care 
for  the  child,  since  the  court  will  not  take  the 
custody  of  a  child  from  its  parents,  unless  the 
well-being  of  the  child  imperatively  demands  it 
[Ed.  Note.— For  other  cases,  see  Parent  and 
Child.  Cent  Dig.  H  4-82;  Dec  Dig.  |  2.*] 

'  Appeal  from  Pnl&aM  Gbanoery  Oonrt;  John 
B.  Martinean,  Gbanoellor. 

'  Action  by  Helene  Waldron  against  H.  J. 
Chllders  and  others  for  the  custody  of  a 
child.  From  a  Judgment  tor  defendanti, 
plaintiff  appeals.  Reversed  and  roidered. 

This  appeal  involves  the  right  of  custody 
to  a  boy  three  years  of  age.  The  appellant 
claimed  that,  Vhen  she  ffaa  seventeen  years 
of  age,  she  had  Intermarried  with  one  Wrig- 
gin.  She  states  that  she  became  attached 
to  Wrig^ln,  and  he  asked  her  to  marry  bim. 
She  consented,  but  her  mother  objected  to 
the  marriage,  and  she  and  Wrlggln  agreed 
that  they  would  marry  anyway,  and  keep  It 
a  secret.  The  ceremony  was  said  by  a  man 
who  represented  himself  to  be  a  justice  of 
the  peace.  They  were  married  In  November, 
1907,  lived  together  until  March,  1908,  as 
ifkan  and  wife,  when  Wrlggln  left  her,  as 
she  understood,  temporarily.  She  wrote  him 
and  received  letters,  but  the  last  letters  she 
wrote  him  were  unanswered.  She  disclosed 
to  her  mother.  In  August,  1908,  that  she  was 
pregnant.  The  infant  In  controversy  was 
bom  in  November,  1908.  Mrs.  Hall,  the 
mother  of  appellant,  having  heard  that  Wrlg- 
gln had  probably  gone  to  Little  Rock,  and, 
seeing  an  advertisement  in  the  paper  of  a 
sanitarium  owned  by  one  Dr.  Shoppach,  de- 
termined to  bring  appellant  to  Little  Rock 
and  place  her  In  the  sanltarlnm,  where  she 
supposed  appellant  conld  receive  better  treat- 
ment than  she  could  at  home,  and  also  their 


purpose  was,  if-  possible,  to  locate  the  fatber 
of  the  child  in  Little  Rock  before  disclosing 
the  identity  of  the  child.  Mrs.  Hall  was 
with  her  daughter  at  the  sanitarium  when 
the  child  was  born.  She  desired  to  leave 
the  child  with  some  responsible  person  until 
she  could  arrange  her  business  affairs  in 
Chattanooga,  where  she  lived,  and  Dr.  Shop- 
pach suggested  the  appellee,  who  was  then 
Mrs.  Rhodes,  as  a  suitable  person  to  take 
charge  of  the  child.  When  the  baby  was 
nine  days  old,  Mrs.  Rhodes  came  to  the  san- 
itarium with  a  little  colored  girl,  and,  by 
an  arrangement  witb  Mrs.  Hall,  took  ctaarge 
of  the  baby.  Mrs.  Hall  states  that  Mrs. 
Rhodes  "agreed  to  take  the  baby  and  came 
to  the  sanltartum  tor  It,"  that  her  dau^ter 
was  excited  when  the  baby  was  takoi  away, 
and  tbat  sbe  never  did  consent  or  agree  tliat 
the  child  should  be  taken  by  anybody,  hut. 
on  the  contrary,  was  violently  protesting. 
Witness  promised  her  daogfater  that,  If  tbe 
latter  wonid  give  ber  consent,  tt  mmld  not 
be  but  a  short  while  before  the  baby  would 
be  restored  to  her.  Sbe  says  that  In  re- 
sponse to  tbat  tbe  appellant  "covered  ber 
head  and  cried,"  but  did  not  conseut.  After 
this  dl£voBitlon  was  made  of  the  child,  3tln>. 
Hall  and  the  appellant  returned  to  Chatta- 
nooga. Mrs.  Hall  stated  that  she  talked 
with  Mrs.  Rhodes,  told  her  that  they  wanted 
to  hear  from  the  baby  regularly;  tbat  tbe 
appellant  was  present,  but  crying,  and  took 
no  part  in  the  oonversation;  that  Mrs.  Rhodes 
understood  that  appelant  was  to  come  for 
the  child  as  soon  as  matters  were  adjusted. 
She  wanted  to  find  Wriggin,  and  have  tbe 
marriage  made  public  Tbe  mother  bad  made 
investigation  to  ascertain  as  to  whether  or 
not  her  daughter  was  married  to  Wriggin, 
but  she  had  found  no  marriage  certificate. 
The  testimony  on  behalf  of  appellant  tends 
to  show  that  It  was  her  object  and  ber 
mother's  purpose  to  conceal  the  Illegitimacy 
of  the  child  if  it  should  be  ascertained  that 
appellant  was  not  In  fact  married  to  Wrig- 
gin, that  she  believed  she  was  so  married, 
and  that  her  mother  so  believed,  but.  if  in 
fact  she  bad  been  deceived  as  to  that,  thai 
she  wished  to  conceal  the  birth  of  tbe  child. 

Appellant  tu  June,  1910,  Intermarried  with 
one  Waldron.  Before  the  marriage,  she  in- 
vestigated and  reported  that  Wrlggln  was 
dead.  The  testimony  discloses  that  appellant 
and  her  husband  have  a  home  In  Memphis. 
Waldron  is  a  decorator,  and  seeks  work  at 
different  places,  but,  when  he  Is  away  from 
home,  appellant  Is  with  him  much  of  the 
time.  He  receives  about  $100  per  month  as 
an  interior  decorator.  There  was  proof  tend- 
ing to  show  that  he  Is  an  educated  man  and 
a  man  of  reflnement;  that  he  Is  willing  and 
anxious  to  have  the  ^lUd;  that  tbey  have  no 
children  of  their  own;  and  that  Waldron  is 
desirous  that  appellant  bare  the  custody  of 
the  child.  The  testimony  on  behalf  of  apiiel- 
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lant  discloses  that  die  lias  on  afEection  for 
the  child*  and  that  It  has  always  been  her 
intention  to  get  It  and  take  care  of  It  She 
stnted  that  she  had  llTed  In  but  one  place 
Hince  she  married  Waldron,  had  gone  about 
to  different  placeSi  bat  her  permanent  home 
was  In  Memphis,  Twa.  She  stated  that  she 
and  her  husband  were  buying  property  there. 
She  gives  as  a  reason  why  she  did  not  visit 
the  child  during  the  interval  between  the 
time  Mrs.  Rhodes  took  possession  of  it  and 
tbe  time  of  her  marriage  that  she  could  not 
ascertain  its  whereabouts;  states  that  her 
father  was  111,  and  she  was  still  trying  to  find 
Wriggin,  whom  she  supposed  to  bje  her  bus- 
band;  states  that  sihe  wrote  a  number  of  let- 
ters to  Mrs.  Rhodes  befwe  she  came  to  Little 
Rock.  She  came  to  Little  Bock  before  she  In- 
termarried with  Waldron,  and  states  that  she 
told  Mrs.  Rhodes  then  that  she  would  leave 
tbe  baby  a  little  longer,  but  that  she  Intend- 
ed to  go  to  Chicago  and  expected  to  get 
married  there.  Every  time  she  wrote  Mrs. 
Rhodes  stating  that  she  desired  to  come  and 
see  the  child,  Mrs.  Rhodes  would  immediate- 
ly write  back  that  she  was  going  away,  or 
she  had  bought  a  ticket  to  leave,  or  some- 
thing to  that  effect  She  says  that  her 
mother's  people  are  amply  able  and  willing 
to  take  care  of  the  child,  and  are  willing 
that  she  and  her  boy  should  live  with  them 
all  the  tlm^  she  desii-es;  that  her  husband  Is 
also  willing  and  anxious  for  her  to  have  the 
child.  The  testimony  on  behalf  of  appellant 
also  tends  to  show  that  she  and  her  mother 
had  made  repeated  efforts  after  the  marriage 
with  appellant  Waldron  to  locate  the  child, 
and  that  they  had  finally  succeeded  In  lo- 
cating him  at  Alexander,  in  Pulaski  county, 
and  upon  the  refusal  of  appellees,  upon  de- 
mand, to  surrender  possession,  that  die  had 
sued  out  a  writ  of  habeas  corpus. 

Tbe  testimony  of  tbe  appellee  tends  to  show 
that  about  7:30  o'clock  at  night  some  one 
knocked  at  her  door,  and  that  they  opened 
the  door,  and  found  the  baby  wrapped  In  a 
blanket  lying  in  a  rocking  chair;  that  it  had 
been  a  cold  rainy  day;  that  she  took  charge 
of  the  baby,  had  kept  It  all  the  time  since. 
Ttie  preponderance  of  the  testimony  is  to  the 
effect  that  Mrs.  Rhodes  herself  placed  tbe 
bal^  in  the  rocking  chair,  that  her  husband 
(Rhodes)  objected  to  her  having  another 
baby,  and  she  bad  placed  it  there  so  that 
lie  would  not  think  tliat  she  bad  anything 
to  do  with  taking  it,  that  it  might  appear 
that  they  had  merely  found  the  baby.  Ap- 
pellee Mrs.  Childers  stated  that  she  was  as 
devoted  to  tbe  baby  as  If  it  wvn  her  own 
child.  Her  evidence  farther  discloses  tbat 
the  mother  bad  done  nothing  for  the  baby, 
had  never  written  bat  one  letter,  that  she 
never  knew  of  aivellant  until  the  28th  day 
of  June,  1910,  that  she  and  her  husband  are 
abundantly  able  to  take  care  of  the  child, 
and  that  they  are  anxious  to  do  so;  ft^n- 
forob  she  refused  to  surrender  him. 


From  the  Judgment  of  thd  oonrt  awarding 
the  custody  of  the  child  to  the  app^ees 
the  appellant  has  duly  prosecuted  this  ap- 

peat 

Bradshaw,  Bhoton  &  Helm,  of  Little  Rock, 
for  appellant  Gus  Fulk,  of  Little  Rock,  for 
appellees. 

WOOD,  7.  (after  stating  the  facts  as 
above).  It  was  conceded  by  the  appellees 
that  tbe  appellant  is  the  mother  of  the  child. 
Without  going  into  detail  in  a  discussion  of 
the  evidence,  we  are  of  the  opinion  that  the 
foster  mother,  Mrs.  Childers,  is  tenderly  de- 
voted to  the  young  life  that  was  left  in  her 
keeping,  and  tbat,  if  she  could  be  permitted 
to  retain  the  custody  of  the  child,  she  would 
give  It  the  best  of  attention,  and  that  tbe 
child  would  be  well  provided  for  In  every 
way  possible  for  one  In  her  situation  and 
bearing  the  relation  that  she  sustains  tb  the 
infant  But  tbe  testimony  on  behalf  of  ap- 
pellant tends  to  show  that  she  is  also  anq?ly 
able  to  provide  for  tbe  necessities  of  the 
child  and  to  properly  maintain  and  educate 
it  and  she  is  wUIing  and  anxious  to  do  so. 
The  appellant's  mother  testified  that  she 
wanted  "^to  pay  all  tbe  expenses  of  the 
baby,"  but  the  appellees  were  unwilling  to 
surrender  the  child  under  any  circumstances. 

Now,  even  if  tbe  grandmother  and  the 
mother  left  the  child  in  the  custody  of  the 
appellee  under  the  circumstances  detailed 
by  tbem,  that  would  not  give  tbe  appellee 
tbe  right  to  retain  the  permanent  custody 
of  the  child,  nor  would  tbe  appellee  Mrs. 
Childers  have  such  right  if  she  bad  obtained 
possession  of  tbe  child  In  the  manner  dis- 
closed by  her  testlmcsiy.  Even  If  the  diild 
was  IllegtUmate^  as  a  g«ieral  rule  the  moth- 
er's right  to  the  custody  and  control  of  same 
would  be  superior  to  that  of  ai^  one  else. 
Lipsey  V.  Battle,  80  Ark.  289,  97  S.  W.  49; 
5  Cyc.  637.  We  are  of  the  opinion  that  the 
best  Interests  and  well-being  of  the  child  do 
not  demand  that  this  general  rule  be  changed 
in  the  present  cas&  As  was  said  In  tbe  case 
cited:  "It  Is  a  matter  of  great  delicacy  for 
tbe  courts  to  take  the  custody  of  a  child 
from  its  parents,  and  this  should  only  be 
done  when  the  well-being  of  the  child  Im- 
peratively demands  it'*  In  Baker  v.  Dur- 
ham, 95  Ark.  355,  129  S.  W.  789,  this  oourt, 
speaking  of  the  rights  of  the  father  to  the 
custody  of  his  child,  used  the  following  lan- 
guage: "It  must  be  an  exceptional  cas^ 
where  the  evidence  shovra  such  lack  of  finan- 
cial ability  or  such  ddlnqaendes  in  char- 
acter on  the  part  of  the  father  as  to  imperil 
the  present  and  future  welfare  of  bis  chlldr 
before  a  court  of  chancery  will  deprive  bim 
of  the  duty  and  the  privilege  of  maintaining 
and  educating  his  child,  and  of  the  pleasure 
of  Its  companionship."  The  same  rule  ap- 
plies in  a  contest  between  a  mother  and  a 
stranger  In  blood  as  to  the  custody  of  her 
child.  "Unless  a  mother  is  Incompetent  or 
unfit,  because  of  poverty  or  depravity,  to  pro- 
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Tide  the  physical  comforts  and  moral  train- 
ing essential  to  tbe  life  and  well-being  of  ber 
ctalld,"  no  conrt  ahonld  deprive  her  of  tbe 
right  to  its  custody  ao  long  as  she  desires  to 
maintain  the  parental  rdatlonshlp  and  to  ob- 
serve Its  obligations  and  enjoy  Its  privileges 
and  pleasures.  She  eonld  not  by  contract 
voluntarily  relinquish  tiais  right  to  other 
bands,  for  such  an  agreement  would  be  with- 
out consideration  and  void.  It  would  be 
against  public  policy,  and  not  strictly  &i- 
forcible.  Washaw  v.  Glmble,  60  Ark.  351.  7 
S.  W.  389.  Judge  Rlddlck,  speaking  of  the 
mother's  right  to  the  custody  of  an  illegiti- 
mate child,  In  Ltpsey  v.  Battle,  supra,  said: 
"This  right  la  fonnded  on  tbe  fact  that  the 
natural  love  and  affection  of  a  mother  for 
such  a  child  wonld  probably  be  greater  than 
that  of  any  one  else,  and  that  tbe  best  in- 
terest of  the  child  will  greatly  be  subserved 
by  allowing  it  to  remain  In  her  custody." 
We  are  convinced  from  a  consideration  of  the 
entire  evidence  that  the  appellant  is  neither 
nnable  financially  nor  nnflt  mentally  or 
morally  to  properly  care  for  her  own  off- 
spring, nor  has  she  by  her  coddnct  created 
associations  and  environments  for  her  child 
with  appellees  which  it  would  be  Ineqnitable 
and  impi^)per  for  a  conrt  of  equity  to  dis- 
turb. The  proof  discloses  that  there  was  a- 
wlllingness  on  tbe  part  of  appellant  to  com- 
pensate appellees  for  their  expense  and  trou- 
ble In  taking  care  of  the  child  during  the 
time  it  was  committed  to  them. 

Under  th^  circumstances,  although  tbe 
proof  discloses  a  strong  affection  on  the  part 
of  the  appellees,  especially  on  the  part  of 
appellee  Mrs.  Cbilders,  for  the  infant  and  a 
desire  to  continue  to  provide  for  him,  never- 
theless there  is  nothing  to  warrant  a  conclu- 
sion that  the  appellant  is  lacking  in  the  nat- 
ural affection  of  a  mother,  which  is  stronger 
and  more  sacred  than  that  of  any  other,  and 
which  entitles  her,  under  the  law  and  the 
evidence  here,  to  the  relief  songht. 

The  Judgment  is  tberefore  reversed,  and  a 
decree  will  be  ratted  here  awarding  to  ap- 
pellant the  custody  of  the  child. 


ABT  T.  STATE. 
(Bapreme  Conrt  of  Arkansas.  7nne  24,  1912.) 

1.  FOBQKRT  (I  SO*)— InniCniBHT— SlTBTICIBN- 
OY. 

Under  Kirby'i  Dig.  |  2243.  providing  that 
an  indictment  snail  be  sufficient  where  it  con- 
tains a  etatement  of  the  acts  eonstitnting  the 
oEfenBc  In  such  a  manner  to  enable  a  person 
of  common  anderstandins  to  know  what  is  in- 
tended, an  indictment  for  tbe  former;  of  a 
check  by  accused,  which  alleges  tliat  the  ac- 
cused did  make,  forge,  and  counterfeit  the 
check  with  the  lutent  to  fraudulently,  and  felo- 
niously obtain  possession  of  tbe  property  of  his 
motlier,  sufficiently  charges  that  tbe  mother 
did  not  sign  the  check,  nor  authorize  the  sign- 
ing. 

[EkI.  Note.— For  other  eases,  see  Forgery, 
Gent  Dig.  8|  82-84;  Dec  Dig.  1  80.*] 


2.  FoBonr  <|  44*)— Btibctob— BumomroT. 

Evidence  Md  to  snstsla  a  oonvictifm  of 

forgery. 

[Ed.  Note. — For  other  cases,  see  ForcexT* 
Cent  Dig.  H  117-121;  Dea  Dig.  i  41*] 

3.  FoaoEBT  (I  21*)— Acn  CoNsimjnKo  — 
Pebbons  Liabix. 

Where  a  person  forged  a  check  at  tiw  re- 
quest and  in  the  presence  of  another,  th*  la.t- 
ter  was  guilty  of  forgery. 

[Ed.  Note.— For  other  cases,  see  Forcenr. 
Cent  Dig.  f  67;  Dec  Dig.  fi  21.*] 

4.  Cbiuiitax.  Law   <|  547*)— Bvxokhob  or 

WiTlfESSES  AT  FOBUn  TbIAI<— HaITHEB.  OF 

PaoviNO. 

The  testimony  of  a  witness  at  the  examin- 
ing trial  who  is  absent  at  the  time  of  the  trial 
may  be  proved  by  any  person  who  lieard  tbe 
witness  testify,  and  need  not  be  proved  fay  the 
minutes  of  the  examining  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1237-1246;  Dec.  Dig-  f 
M7.*] 

0.  Cbiuinai.  Law  (|  928*)— Hiscoitditot  op 

JDBOBS— EXTECT. 

The  misconduct  of  a  Juror  in  eonvendng 
with  a  witness  for  accused  and  stating  to  the 
witness  that  accused  ought  to  have  his  mother 
present  was  not  ground  for  a  new  trial  becaoee 
bis  conduct  does  not  show  bias  against 
cased,  or  that  the  juror  was  infiaenced  by  the 
absence  of  accused's  mother. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2263-2271;  Dec.  Dig.  | 
92&*] 

6.  Cbiuinai,  hkw  (I  941*)— New  Tkux-^ 
Newly  DisoovEUXDEviDEncn— Cuhuutivs 

BVIDENOE. 

A  new  trial  on  the  ground  of  newly  dis- 
covered evidence  which  is  merely  comnlativs 
of  the  evidence  at  the  trial  Is  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  2328-2330;  Dae.  Dig.  | 
941.*] 

7.  Cbiuinal  Law  (|  939*)  — New  Tbul— 
Newlt  Discovebed  Evidence— Dilioesce. 

A  new  trial  on  tbe  ground  of  newly  dis- 
covered evidence  Is  properly  denied,  in  ab> 
seoce  of  any  showing  wl^  it  was  not  discov- 
ered before  the  triaL 

[Ed.  Note.— For  other  eases,  see  Criminal 
I^w,  Cent  Dig.  H  2318-2828;  Dec.  Dig;  | 
939.*] 

Appral   from  Circuit  Conr^  Lawrenot 
County;  B.  B.  Jeffery,  Judge. 
Albert  Ary  was  convicted  of  forgery,  ud 

he  appeals.  Affirmed. 

Albert  Ary,  pro  se.  Hal.  U  Norwood, 
Atty.  Oen.,  and  W.  H.  Sector,  Aaat  Attj. 

Gen.,  for  the  State 

McCULLOCH,  C.  J.  Appellant  was  con- 
victed of  the  crime  of  forgery.  Tlie  indict- 
ment contained  another  count  charging  ut- 
terance of  a  forged  instrument,  but  as  he 
was  convicted  nnder  the  first  count  idiarglng 
forgery,  the  other  need  not  be  tvrthet  re- 
ferred to. 

[1]  In  the  indictment  appellant  is  accuaed 
of  forging  the  name  of  his  mother.  Belle  Mc- 
Klou,  to  a  check  for  the  sum  of  ¥26,  drawn 
on  the  Lawraice  County  Bank,  of  Walnut 
Ridge,  Ark.,  payatde  to  himself  or  to  bearer. 
A  demurrer  was  interposed,  and  In  sunwrt  of 
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It  appellant  urges  that  the  Indictment  Is  defec- 
tive, Id  that  It  contains  no  specific  allegation 
to  the  effect  that  the  check  was  not  signed  by 
Belle  McKlou  nor  authorized  by  her.  The  In- 
dictment does,  howerer,  state  that  appellant 
"did  make,  forge,  and  counterfeit"  the  In- 
strument In  question,  with  Intent  fraudulent- 
ly and  feloniously  to  obtain  possession  of 
the  property  of  the  said  Belle  McKtou,  and 
those  allegations  necessarily  meant  that 
Belle  McKion  did  not  sign  the  check  nor  an- 
thorlxe  the  signing  of  her  name  to  It.  It  Is 
snfflclent  under  the  Criminal  Code  if  an  In- 
dictment contains  "a  statement  of  the  acts 
constituting  the  oflraise  In  ordinary  and  con- 
cise language  and  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding  to 
know  what  Is  Intended.".  Elrby*a  Digest,  | 
2243. 

[2]  The  state  tntrodnced  proof  of  the  fact 
that  appellant  presented  the  check  in  ques- 
tion to  the  Lawrence  County  Bank,  and  re- 
ceived the  money  on  It.  That  Is  undisputed. 
Mrs.  McElou  was  shown  to  be  absent  from 
the  state,  and  her  testimony  at  appellant's 
examining  trial  b^ore  a  Jnstlce  of  the  peace 
was  proTed,  wblcli  was  that  she  did  not  sign 
the  ch«ek  nor  antboriie  any  one  to  draw  It 
Appellant  testified  that  bis  mother  author- 
ized falm  to  draw  the  dieck  In  her  name,  and 
that,  pnnnant  to  said  authority,  be  got  a 
DDan  by  tbe  name  of  Ford  to  write  the 
check  and  sign  his  mover's  name  to  It 
Other  wltneaaee  were  introduced  whose  tes- 
timony tended  to  eatabllBh  tbe  faot  that  ap- 
pellant's mother  anOiorised  Urn  to  draw 
dieeks,  and  this  one  In  partlcolar,  In  her 
name.  The  testimony  la  conflicting,  but  suf- 
ficient to  sustain  the  Tordict 

13]  It  la  contended  that  appellant's  testi- 
mony to  the  effect  that  Ford  drew  the  check 
and  signed  It  1b  nucontradlcted,  and  that  be 
cannot  be  convicted  of  forgery  where  the 
name  was  signed  by  another  person.  Ap- 
pellant stated  that  Tord  drew  the  dieck 
and  signed  the  name  to  it  at  his  request  and 
In  his  presence.  Under  those  drcnmatances, 
he  was  guilty  of  forgwy,  for  the  act  of  Ford 
In  signing  the  name  at  bla  request  was  the 
same  as  If  appellant  bad  signed  it  himaelf . 

[4]  The  contention  that  the  former  testi- 
mony of  Mrs.  McKiou  sbonld  have  t>een 
proved  by  introdndng  tbe  minutes  of  the 
examining  trial,  and  not  by  the  oral  testi- 
mony of  some  person  who  h^rd  the  vrlt- 
nesses  testify,  is  not  sustnlned  by  the  deci- 
sions of  this  court  Bennett  t.  Btate,  84 
Ark.  97,  104  S.  W.  928. 

[f]  Misconduct  of  a  Juror  was  assigned  as 
one  of  the  errors  committed;  but  tbe  evi- 
dence heard  by  the  court  on  that  question 
was  conflicting,  and  we  do  not  think  that 
the  court  erred  in  refusing  to  disturb  the 
verdict  on  that  ground.  The  afSdavlt  of 
the  Jnror  was  tak^  and  he  denied  the 
charge  of  haThv  hem  Intoxicated  during 


the  progr&ss  of  the  trial,  and  also  denied 
that  he  had,  during  the  trial,  stated  to  one 
of  appellant's  witnesses  that  "Ary  was 
guilty  and  ought  to  be  In  the  penitentiary." 
He  admitted,  however,  that  the  witness,  one 
Mamie  Self,  who  was  the  most  important 
witness  In  appellant's  behalf,  spoke  to  him 
about  the  case,  and  he  replied  that  appel- 
lant "ought  to  have  had  his  mother  there." 
It  is  urged  that  this  Is  sufficient  to  call  for 
a  reversal.  It  was  Improper  for  the  }uror 
to  hold  conversation  with  any  other  person 
about  the  case,  but  the  remark  does  not 
show  bias  on  the  part  of  the  Juror,  nor  does 
It  show  that  the  juror  was  Influenced  by  the 
fact  that  appellant|8  mother  was  absent 
He  was  talking  to  a  person  who  w&a  mani- 
festly friendly  to  appellant,  and.  In  response 
to  some  statement  of  that  person  concerning 
the  case,  he  made  the  at>ove  quoted  remark. 
It  sounds  more  like  the  Juror  meant  to  con- 
vey the  Idea  that  appellant  was  unfortunate 
in  not  having  bis  mother  at  tbe  trial,  as  he 
contended  that  she  authorized  him  to  draw 
the  check.  We  do  not  find  enough  In  this 
remark  to  justify  us  in  holding  that  it  vi- 
tiated the  verdict 

[a,  7]  Tbe  only  remaining  question  Is  aa  to 
the  newly  discovered  evidence  set  up  In  the 
motion  for  a  new  trial  and  accompanying 
affidavit  The  testimony  was  merely  cumu- 
lative of  other  testimony  adduced  at  the  tri- 
al. No  showing  is  made  why  It  was  not  dis- 
covered before  the  trial,  and  for  both  of 
those  reasons  the  motion  for  a  new  trial  was 
properly  overruled. 

Judginent  afflrmed. 


STATD  NAT.  BANK  T.  WHBELDB  St 
MOTTBB  UBRGANTILB  OO. 
(Snpreme  Court  of  Arkansas.  Sum  24,  1912.) 

1.  AssiaNHBms  ron  Bxhbbit  or  Gbeditou  (| 

193*)— TausT  PuND, 

Property  transferred  onder  an  oral  as- 
signment for  tbe  benefit  of  creditors  is  not  sub- 
ject to  garalshment,  while  In  the  possession  of 
the  assignee,  by  a  creditor  of  the  assignor,  the 
assignee  being  a  trustee;  and  Kirby's  Dig.  I 
S39,  expressly  providing  that  if  an  assignment 
for  the  benefit  of  credlton  Is  for  any  cause  de- 
clared void,  it  shall  be  treated  aa  a  general  as- 
signment for  the  benefit  of  all  creditors  pro  rata. 

[Bd.  Note.— For  other  cases,  see  Asstnunents 
for  Benefit  of  Creditors.  Cent  Dig.  ||  196^  694- 
601;  Dec.  Dig.  I  193.*] 

2.  Assignments  roa  Benefit  or  Cbkditobb  (| 
198*>— Peopmtt  Subject— Tbubt  Fund. 

The  balance  remaining  in  the  banda  of  an 
assignee  for  the  benefit  of  creditors  after  the  ' 
payment  of  all  creditors  willing  to  accept  their 
pro  rata  share  of  tiie  property  is  subject  to 
gamiahment  at  the  suit  of  a  creditor  who  re- 
fuses to  accept  benefits  under  tbe  assignment 

lEd.  Note.— For  other  cases,  see  AsBignments 
for  Benefit  of  Creditors,  Cent  Dig.  U  196,  694- 
eOl;  Dee.  Dig.  I  193.*1 

3.  Oabnishuent  (f  116*)  — Pathknt- Aim 
Gabnishuent. 

If  the  officers  of  a  bank  knew  that  an  an- 
dlstribntad  balance  deposited  In  the  name  of 
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an  assi^iiM  for  tlie  benefit  of  creditors  belong- 
ed to  the  assignor,  it  was  liable  for  sad 
amount,  where  it  paid  It  to  the  assignee  after 
service  of  a  writ  of  garnishment  in  an  action 
against  the  aasignor. 

[Ed.  Note.~For  other  cases,  see  Oamlih- 
ment,  Gent.  Dig.  S  287;  Dec.  Dig.  {  116.*] 

Appeal  from  Circuit  Court,  Ltttle  River 
County;  J.  H.  Evans,  Special  Judge. 

Action  by  the  Wheeler  &  Motter  Mercan- 
tile Company  against  D.  A.  Rimes,  in  which 
a  writ  of  garnishment  was  sued  out  against 
the  State  National  Bank.  From  a  Judgment 
against  the  garnishee,  it  appeals.  Reversed 
and  remanded. 

A.  D.  Dalaney,  of  Astadown,  and  W.  H. 
Arnold,  of  Texarkaua,  Ark.,  for  appellant 
Jno.  H.  Hosier,  of  Muskogee,  Okla.,  and 
Rush  Oreeoslad^  for  appellee. 

Mcculloch,  C.  J.  D.  a  Rimes  was  a  mer- 
chant at  Wlnthrop,  Ark.,  and  became  insol- 
vent; appellant,  a  banking  corporation  of 
Tezarkana,  Ark.,  and  appellee,  a  mercantile 
corporation  of  St  Joseph,  Mo.,  being  among 
hfs  largest  creditors.  He  sold  his  stock  of 
goods  in  bulk  for  the  sum  of  $1,010,  and 
turned  It  over  to  B.  H.  Kuhl  for  the  par- 
pose  of  distributing  the  same  pro  rata 
amoD^  all  his  creditors;  tbe  transaction 
being  verbal,  and  not  evidenced  by  any 
written  assignment  Knbl  was  vice  preal- 
iBDt  of  appellant  bank,  and  deposited  the 
money  In  that  bank;  the  same  being  placed 
to  hlfl  credit  on  the  books  of  tbe  bank.  The 
amount  was  sufficient  to  pay  26  per  cent,  of 
the  Rimes  Indebtedness.  Most  of  the  cred- 
itors agreed  to  accept  tbe  pro  rata  of  25  per 
cent  to  be  paid  out  of  said  fund  ratber  than 
to  resort  to  bankruptcy  proceedings,  but  ap- 
pellee, whose  debt  amounted  to  tbe  sum  of 
$880.87,  declined  to  accept  the  sum  offered, 
and  Instituted  In  the  <drcult  court  of  Little 
Blver  county  an  action  against  Rimes  to  re- 
cover the  amount  of  his  account,  and  sued 
out  a  writ  of  gamlshmwit  against  appellant 
commanding  It  to  answer  what  goods,  diat- 
tels,  moneys,  etc.,  it  had  In  hand  btioi^lng 
to  Rimes,  the  debtor.  Appellant  answered. 
deiQcing  that  It  held  any  money,  or  other 
property,  belonging  to  Rimes.  An  tasne  was 
made  on  the  truth  of  that  answw,  and  In  a 
trial  before  a  Jury  the  court  peremptorily 
instructed  a  verdict  agahist  appellant,  as 
such  garnishee^  for  the  full  amount  of  ap- 
pellee's account  against  Rimes.  It  appears 
'from  the  testimony  adduced  that  at  the  time 
of  the  service  of  the  garnishment  most  of 
the  creditors  of  Bimes  had  signified  tlulr  ao- 
c^tance  of  the  proposed  pro  rata  of  the 
sum  placed  In  the  bands  of  Enhl,  but  the 
same  had  not  been  paid  over  to  them,  and 
was  paid  at  some  time  subsequrat  to  the 
service  of  the  writ,  and  the  balance  mm 
paid  back  to  Rimes.  The  amount  of  tiie  bal- 
ance so  paid  back  Is  not  disclosed  in  the  tes- 


tSmoay,  but,  as  appellee  Is  Oie  only  creditor 
shown  to  have  declined  to  accept  tlie  pro- 
posed sum.  It  Is  Inferable  that  25  per  cent 
of  Its  debt  was  the  amount  returned  to 
Rimes. 

Appellee  Insists  that,  though  the  mon«y 
was  placed  with  Kuhl  and  by  him  dei>osit«d 
in  the  bank  in  bts  own  name,  he  received  it 
as  an  officer  of  tbe  bank,  and  that  the  latter 
was  tbe  real  custodian  for  Rimes.  Tbey  In- 
voke tbe  mle  announced  by  tbe  authorities 
that  when  money  la  deposited  by  an  agent 
for  another  in  his  own  name,  it  cannot  be 
taken  under  garnishment  for  his  debt,  but  is 
subject  to  gamisbment  for  a  debt  of  tiie 
principal.  2  Shinn  on  Attachment  &  Gar- 
nishment, i  580;  20  Cyc  1022. 

[1]  But  even  If  tbe  bank,  and  not  Kolil,  be 
treated  as  the  custodian  of  the  fund  for 
Rimes,  it  was  not  merely  an  agent  for  tbe 
latter.  It  was  more  than  tliat  It  was 
trustee  for  Rimes  and  his  creditors  for 
whose  benefit  It  was  held.  The  bank  being 
the  trustee  for  the  beneflt  of  all  the  creditors 
of  Rimes,  the  funds  could  not  be  taken  by  a 
garnishment  at  the  Instance  of  one  of  the 
creditors.  The  autboiities  seem  to  be  asreed 
that  a  trustee  cannot  be  made  a  garnishee 
at  tbe  Instance  of  a  creditor  of  the  cestui 
que  trust  20  Cyc  993.  "The  right  of  ac- 
tion at  law  must  exist  between  the  principal 
debtor  and  the  person  contemplated  as  a 
garnishee  before  garnishment  can  be  made 
efficient  Therefore  a  trustee  cannot  dnring 
the  j^ndency  of  the  trust  be  held  as  a  gar- 
nishee in  an  action  to  collect  a  debt  which 
the  cestui  que  trust  owes.  The  creditor  tias 
no  better  claim  to  the  fund  or  property  than 
the  beneficiary  has,  and,  when  tt>e  latter 
has  no  right  to  maintain  an  action  for  it  or 
any  part  of  It  gamisbment  against  the  trus- 
tee will  be  unavailing."  2  Sfalnn  on  Attach- 
ment and  Gamisbment  i  631.  In  the  ab- 
sence of  a  statute,  funds  or  other  property 
held  under  a  void  assignment  for  tbe  ben^t 
of  creditors  Is  subject  to  garnishment  at  tbe 
action  of  any  creditor  of  the  assignor;  but 
that  rule  is  clianged  in  this  state  by  a  aCa^ 
ute  wbldi  provides  that  if,  for  any  causes  an 
assignment  shall  be  declared  void,  "the  same 
stiall  then  be  considered  and  treated  as  a 
general  assignment  of  all  his  proiwrty,  not 
excanpt  from  oecution,  for  the  benefit  of  all 
his  creditors  pro  rata,  and  said  property  shall 
be  diqweed  of  and  distributed  for  their  bene- 
flt under  the  orders  and  directions  of  the 
chaiuery  court"  Klrby's  Digest,  i  339.  For 
an  inten^retatlon  of  that  statute,  see  v. 
Williams,  83  Ark.  1B2,  108  &  W.  lO.  where 
the  court  said:  *The  assignment  itf  tbe 
debtor^  assets  for  the  boieflt  of  all  the  cved- 
itors  must,  under  the  statute,  go  to  all  dw 
creditors  pro  rata.  No  one  of  them  has  tbe 
rls^t  bj  ssrnlshment  to  subject  tbe  trust 
fund  to  the  payment  ftf  all  his  debt  to  the 
exclusion  of  the  debts  of  tlie  others." 
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Our  conclusion  finds  support  In  the  case  of 
Van  Winkle  t.  Iowa  Iron  &  Steel  Fence  Oo., 
56  Iowa,  245,  9  N.  W.  211.  That  case  la 
precisely  in  point.  The  answer  of  the  gar- 
nishee disclosed  the  fact  that  the  principal 
debtor  bad  delivered  ito  the  garulshee  a  num- 
ber of  notes  and  accounts,  with  Instructions 
to  collect  the  same  and  apply  the  money  pro 
rata  to  the  payment  of  certain  creditors, 
and  the  suit  Involved  an  effort  to  reach  the 
fund  hy  garnishment  The  court,  in  dispos- 
ing of  the  matter,  said:  "Upon  this  answer 
we  are  clearly  of  opinion  that  the  court  err- 
ed in  rendering  Judgment  against  the  gar- 
nishees. The  fund  in  their  hands  was  held 
in  trust  for  creditors  named.  The  assign- 
ment was  not  coupled  with  any  condition, 
and  the  aaaent  of  the  creditors  interested  la 
presumed.  Besides,  they  were  notified  of 
the  arrangement,  and  treated  It  as  satisfac- 
tory. These  notes  were  devoted  to  the  pay- 
ment of  certain  of  the  creditors  of  the  prin- 
cipal defendant  There  was  nothing  Illegal 
or  Improper  in  the  transaction.  It  was  not 
competent  for  the  court  to  defeat  the  ar- 
rangement." So  in  the  present  case  the  fond 
could  not  be  reached  by  garnishment  Plac- 
ing the  funds  in  the  hands  of  the  trustee 
was  an  act  of  bankruptcy,  which  afforded 
grounds  for  the  creditors  to  Invoke  the  aid 
of  the  bankruptcy  court,  but,  having  failed 
to  resort  to  that  remedy,  it  ooold  not  reach 
by  garnishment  the  fund  which  was  thus 
held  in  trust 

[2]  This  rule  does  not  however,  apply  to 
any  balance  left  in  the  hands  of  the  trustee 
after  the  execution  of  the  trust  and  as  to 
that  it  Is  subject  to  garnishment  at  the  In- 
stance of  the  creditor  of  the  person  to  whom 
it  is  to  be  paid  over.  McLaughlin  v.  Swann, 
18  How.  217,  16  L.  Ed.  357  ;  2  Shlnn  on  At* 
tacbment  and  Garnishment,  S  631. 

Appelant,  after  having  paid  over  to  all 
tbe  creditors  who  accepted  It,  tlielr  pro  rata 
of  the  fund,  should  have  hdd  tbe  balance 
nnder  the  garnishment  Instead  of  paying  it 
or«r  to  Rimee,  the  principal  debtor.  It  Is 
now  liable  In  tbia  proceeding  for  the  balance 
wblch  It  bad  on  hand  after  paying  the  pro 
rata  shares  of  tlu  creditors  who  accepted, 
for  it  then  became  an  ni^Istributed  balance 
doe  Blmes,  and  any  of  his  creditors  are  en- 
titled to  take  it  under  a  writ  of  gamlsfament 

[I]  If  the  offlcen  of  the  bank  knew  that 
tbe  fond  belonged  to  Blmes,  then  It  was  Im- 
material whether  It  was  paid  over  to  Kuhl 
In  bis  individual  capacity  as  trustee  or  as 
an  officer  of  the  bank,  for  In  either  of  those 
events  the  bank  held  tbe  unexpended  bal- 
ance as  money  of  Blmes*  and  was  answer- 
able for  It  nnder  the  writ  of  garnishment 

The  court  erred  In  its  peremptory  instruc- 
tion to  the  luxy  to  return  a  verdict  for  the 
full  amount  of  appellees  debt  Therefore 
the  judgmoit  la  reversed,  and  the  cause  re- 
manded for  a  new  trtaL 


CHICAGO.  B.  I.  &  P.  B7.  00.  v.  KINa. 
(Supreme  Gourt  of  Arkansas.   June  24,  1912.) 

1.  Appeal  and  Ersor  ($  889*)  —  PBsamcp- 

TIONS—COMPLAINT— AmENDMKKTS    TO  CON- 

roBM  TO  Proof. 

Where  a  defendant  answered  to  the  marita 
CD  the  overruling  of  his  demurrer  to  the  eom- 

?ilaint  and  the  facts  proved  justified  a  recovtry 
or  special  damages  not  sumcieDtly  pleaded  in 
the  complaint,  the  complaint  would  be  consid- 
ered to  nave  been  amended  to  conform  to  the 
proof,  so  as  to  Justify  the  recovery  of  special 
damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  8621.  3622;  Dec.  Dig.  | 
889."] 

2.  Damages  <|  23*)— Bbeaoh  or  Contbact— 
Mbasusx  of  Dahaqbs. 

Tbe  damages  recoverable  for  breach  ofi 
contract  are  those  which  the  parties  fairly 
contemplated  when  they  made  tbe  contract,  and, 
where  there  are  special  etrcumstances  by  rea- 
son ot  which  special  damages  may  be  Incurred, 
notice  of  tbe  special  circumstances  must  be 
given  at  or  before  the  time  of  the  making  of 
the  contract,  or  spedal  damages  are  not  recov- 
erable. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent  Dig.  H  68,  62;  Dec  Dig.  {  23.*1 

3.  Cabbiebs  (S  106*)-<:!abbiaqe  or  Fbexoiix 
—Special  Dauaoes— Liabilitt. 

A  carrier  is  liable  for  special  damages  for 
breach  of  a  contract  to  transport  freight  with- 
in a  reasonable  time  only  when  notice  of  tbe 
special  circnmstancea  is  given  to  it  at  or  before 
the  time  the  shipment  Is  made. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  H  461-458;  Dec..  Dig.  I  106.*} 

4.  Cabbiebs  (I  77*)— Cabbiagx  or  FBEiaHiv- 

CoNTBACTS-JjIABIUTf. 

A  contract  by  a  carrier  to  transport  and 
deliver  freight  imposes  on  it  the  obligation  to 
transport  tbe  freight  safely  and  promptly  to 
the  point  of  destination,  and  thereafter  to  de- 
liver It  to  the  consignee. 

fEd.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  H  272-279;  Dec.  Dig.  |  77.*] 

5.  Cabbiebs  (|  106*)— GABBuaE  or  Fbeiout— 

NOHDBUVKBT  —  SFBOIAI,  DAHAQBS— BECOT- 
EBT. 

Where  a  carrier  of  freight  received  no  no- 
tice of  special  circumstances  requiring  prompt 
delivery  at  or  before  the  time  of  the  shipment 
but  it  transported  the  freight  promptly  to  the 
point  of  destination,  and  its  agent  uiere  negli- 
gently and  willfully  failed  to  make  a  delivery 
for  more  than  a  month  after  the  arrival  of  the 
freight,  though  the  consignee  notified  him  of 
the  necessity  of  a  prompt  delivery  and  of  the 
special  circumstances  which  would  cause  spe- 
cial damages  for  a  delay,  the  consignee  could 
recover  special  damages  sustained  by  the  driay 
in  delivery, 

[Ed.  Note.— For  other  cases,  see  Carriers, 

Gent  Dig.  SS  451-1&8;  Dec.  Dig.  |  105.*} 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty; Eugene  Lankford,  Judge. 

Action  by  W.  S.  King  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Thos.  S.  Bnsbee  and  Jno.  T.  Hides,  botii  of 
Little  Bock,  for  appellant  Ghas.  A.  Walla, 
of  Lonoke,  for  appellee. 
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FRAUBNTHAIv  J.'  This  Is  an  action  In- 
Btltated  bj  W.  S.  King  for  the  recovery  ot 
damages  alleged  to  have  arisen  out  of  a  de- 
lay in  the  transportation  and  delivery  of  a 
shipment  of  lavatories  from  Trenton,  N.  J., 
to  Hot  Springs,  Ark.  The  defendant  Inter- 
posed a  general  dMunrrer  to  the  complaint, 
whitdi  was  overmled,  and  it  thereupon  filed 
an  answw,  In  which  it  denied  the  material 
auctions  thereof.  The  case  was  then  sub- 
mitted to  the  court  for  trial  and  determina- 
tion. It  made  a  detailed  statement  of  its 
findings  of  fact,  and  rendered  Judgment  for 
plaintiET  for  damages  In  the  sum  of  $206. 
The  damages  claimed  by  the  plaintiff  were 
mainly  special  or  consequential  damages, 
growing  out  of  special  or  peculiar  dream- 
stances  in  his  use  of  and  need  for  the  lava- 
tories. 

[1]  It  Is  urged  by  counsel  for  defendant 
that  the  complaint  does  not  allege  facts  suf- 
ficient as  a  basis  for  special  damages.  De- 
fendant, however,  did  not  rest  upon  its  de- 
murrer to  the  complaint,  but  made  answer 
thereto.  If,  therefore,  the  facts  proved  upon 
the  trial  of  the  case  are  sufficient  as  a  basis 
for  the  plaintiffs  claim  for  special  damages, 
then  it  will  be  held  that  the  complaint  was 
considered  amended  to  conform  to  the  facts 
so  proved*  thus  making  its  allegations  suffi- 
cient 

It  is  conceded  that  the  findings  of  fact 
made  by  the  court  are  well  sustained  by  the 
evidence  adduced  upon  the  trial  of  the  case. 
From  these  It  appears  that  the  plaintiff  was 
engaged  at  Hot  Springs  In  performing  a  con- 
tract under  the  terms  of  wtiich  he  was  re- 
qnlred  to  Install  a  certain  kind  of  lavatories, 
and  was  liable  for  liquidated  damages  for 
failure  to  complete  his  contract  within  a  spec- 
ified time.  These  lavatories  could  only  be 
obtained  In  Trenton,  N.  J.,  and  prior  to  Octo- 
ber 10,  1910,  he  made  an  order  for  them  and 
directed  th^  immediate  shipment.  The 
goods  were  promptly  shipped  on  October 
10th,  and  were  transported  with  reasonable 
dispatch,  amongst  others,  over  the  defend- 
ant's line  of  railroad  as  the  final  carrier  to 
Hot  Springs,  where  they  arrived  on  October 
Id.  1910.  About  that  time  the  plaintiff  in- 
quired  for  these  goods  of  the  defendant's 
agent  at  its  depot  In  Hot  Springs,  and  was 
informed  that  they  had  not  arrived.  On  Oc- 
tober 22,  1910,  be  received  from  the  defend- 
ant at  Ua  depot  at  Hot  Springs  otiier  goods 
consigned  to  him  at  the  same  time  that  the 
shUiment  of  the  lavatories  waa  made,  and 
be  again  made  Inquiry  of  said  agent  for  said 
lavatories.  On  that  day  he  notified  the  de- 
feudant's  agent  at  Hot  Springs  of  the  pe- 
culiar cbreumstances  vhida  would  canse  him 
q^edal  damages  by  reason  of  the  delay  In 
delivering  t3ie  lavatories.  These  consisted 
in  the  fiu!t  that  the  lavatories  could  not  be 
obtained  trom  any  other  irilace.  that  be  waa 
by  the  contract  under  otdigation  to  complete 
the  installation  of  tbem  by  a  specified  ttme. 


and  that  he  was  ctunpcaied  <m  tbat  account 
to  retain  a  force  of  skilled  workmen  await- 
ing the  delivery  of  the  lavatories.  At  the 
time  of  giving  sucii  notice,  he  also  told  the 
agent  tlut  he  would  hold  the  defendant  lia- 
ble for  all  damages  he  might  sustain  by  Us 
failure  or  delay  to  deliver  these  goods. 

Thereafter  from  day  to  day  the  idalntlff 
made  inquiry  of  the  defendant's  agent  for 
these  lantorles,  and  asked  for  their  ddlv- 
ery.  Finally,  in  the  latter  part  of  October, 
be  requested  defendant's  agent  to  permit  blm 
to  search  through  the  depot  for  these  goods, 
and  he  was  told  by  the  agent  "to  go  to  bell ; 
that  he  was  running  that  part  of  it."  On 
Novonber  29,  1910,  plaintiff  received  notice 
that  the  goods  were  in  the  depot  and  would 
be  delivered  to  him,  and  such  ddivoy  was 
then  made. 

The  court  further  found  that  the  defend- 
ant's depot  agent  at  Hot  Springs  received  the 
goods  upon  their  arrival  at  that  place  on  Oc- 
tober 19.  1910,  and  from  that  time  until  the 
actual  delivery  was  made  to  plaintiff  on  No- 
vember 29th  these  goods  were  in  the  actual 
possession  of  defendant  at  Hot  Springs  and 
under  Its  control.  During  that  time  the 
plaintiff  incurred  said  damages  in  the  amount 
of  $206  by  reason  of  the  Ailnia  to  teoalTe 
and  obtain  said  |^)ods. 

The  defendant  does  not  contoid  that  the 
plaintiff  did  not  incur  and  pay  these  qtedal 
damages,  or  that  they  did  not  arise  from  the 
special  circumstances  requiring  a  prompt  de- 
livery of  the  goods ;  nor  does  it  contend  that 
the  delay  in  making  the  delivery  waa  not 
due  to  the  negligmce  of  its  agent  after  the 
arrival  of  the  goods  at  Hot  Springs  on  Octo- 
ber 19,  1910.  The  aoie  contention  made  by 
connsel  for  the  defendant  why  the  plaintiff 
is  not  entitled  to  recover  the  amount  of  the 
damages  adjudged  i^raicst  It  is  that  tta^  are 
special  damages,  and  that  notice  of  the  dr- 
cumstances  out  of  which  such  damages  ml^ 
or  did  arise  was  not  given  to  the  aMitiUant 
prior  to  or  at  the  time  of  making  the  con- 
tract of  shipment 

[2]  The  general  rule  for  title  allowance  and 
measurement  of  damages  growing  ont  of  the 
br«ich  of  a  contract  is  that  they  must  be 
such  as  the  parties  may  folrly  Le  eappoaeA 
to  have  contemplated  when  tiiey  made  the 
contract  It  there  are  special  ctrcomstances 
ezisttng  by  reason  of  wbixh  special  or  pe- 
culiar damages  may  be  incurred  tm  account 
of  the  breach  of  the  ccmtract,  it  Is  neeessafy 
that  notice  vt  Informatlm  of  these  spedal 
drcnmstances  must  be  given  to  the  othtf 
party  at  or  before  the  time  of  makhig  the 
contract  before  be  can  be  charged  with  lia- 
bility tar  such  i^edal  damages.  TUb  nOn 
was  laid  down  In  the  leading  case  of  Hadley 
V.  Baxendal^  0  Bzch.  8^  <m  this  sabjeet 
and  haa  been  nnlformly  approved  and  ap- 
plied In  nnmerons  dedatons  rendered  hj  tills 
conrt*  as  well  as  1^^  virtnaUy  every  court  of 
last  resort  In  ttM  United  States.  Howard 
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Y.  Stniwell  A  B.  Utg.  Co.,  189  U.  8.  190,  11 
Sup.  Ct  SOO,  35  L.  Ed.  147;  Prtmrose  t.  W. 
U.  Tel.  Co.,  154  U.  S.  29,  14  Snp.  Ct  10&8, 
38  Ed.  883 ;  Globe  Befinlng  Co.  t.  Landa 
OottoD  Oil  Co.,  190  n.  8.  640.  23  Sup.  Ct  764, 
47  L.  Ed.  1171. 

[3]  This  nile  has  been  applied  to  a  claim 
against  a  common  carrier  for  Its  failure  to 
-seasonably  transport  goods  carried  by  IL  It 
has  been  held  that  Information  of  tbe  special 
drcnmstances  requiring  expedition  In  the 
transportation  of  tbe  shipment  must  be  com- 
municated by  the  shipper  to  the  carrier  at  or 
before  the  time  the  contract  Is  made,  before 
■special  damages  can  be  recovered  for  a  delay 
In  such  transportation.  A  notice  gtven  after 
the  carrier  has  accepted  the  goods  for  trans- 
portation of  tbe  circumstances  rendering 
prompt  transportation  necessary  Is  not  suffi- 
cient to  fasten  upon  the  carrier  a  liability 
for  special  damages  growing  out  of  such  cir- 
cumstances on  account  of  delay  occurring 
during  transportation.  St.  L.,  I.  M.  &  S.  R. 
Co.  T.  Phelps.  46  Ark.  485 ;  St  L.,  I.  M.  &  S. 
R.  Co.  y.  Mudford,  48  Ark.  502,  3  S.  W.  814 ; 
<3.  &  M.  Ry.  Co.  T.  Walker,  71  Ark.  671,  76 
fi.  W.  1058 ;  Crutcher  v.  C,  O.  ft  G.  R.  Co.,  74 
Ark.  358,  85  S.  W.  770;  V.,  etc.,  R,  Co.  v. 
Ragsdale,  46  Miss.  458  ;  3  Hntchlnson  on  Car- 
riers, S  1367 ;  4  Elliott  on  Railroads,  |  1731. 

The  usual  reasons  stated  for  the  adoption 
cf  tbe  rule  that  such  notice  should  be  given 
at  tbe  time  the  contract  is  entered  into  Is 
that  the  person  to  whom  tbe  notice  is  glvoi 
may  have  an  opportunity  of  demanding  addi- 
tional compensation  if  be  so  desires  or  of 
refusing  to  make  tbe  contract,  or  to  protect 
himself  by  special  precautions  to  avoid  loss 
in  event  he  does  make  the  contract.  In  the 
•caae  of  a  common  carrier,  under  the  law  as 
It  now  Is,  this  rule  cannot  rest  upon  the 
ground  either  that  the  carrier  might  have 
the  opportunity  to  demand  a  greater  rate 
for  tbe  transportation,  or  to  refuse  to  enter 
Into  the  contract  for  tbe  shipment,  because 
the  carrier  Is  not  now  at  liberty  under  the 
law  to  require  the  one  or  to  refuse  the  oth- 
er ;  and  yet  under  the  law  the  carrier  is  lia- 
ble for  special  damages  tax  a  breach  of  its 
■contract  to  transport  tbe  goods  wltliin  a 
Teasonable  tlme^  if  notice  of  the  Qiecial  dr- 
■comstances  Is  given  to  it  at  or  before  tbe 
time  the  shipment  is  made.  &,  B.  I.  A  Pac. 
Ry.  Co.  T.  Planter^  O.  &  O.  Co.,  88  AA.  77, 
113  8.  W.  852. 

The  reason  for  the  role  In  the  case  of  a 
common  carrier  rests  upon  tbe  ground  that 
It  may  have  an  opportunity  by  special  pre- 
-caatlon  to  ^teet  Itself  from  loss.  Tbe  ne- 
eessi^  for  and  justice  ot  this  rale  la  api^r- 
ent  when  the  delay  occurs  during  the  period 
•of  transportation.  But  after  the  goods  have 
arrlTed  without  delay  at  tbe  place  of  destina- 
tion, and  are  in  the  custody  and  control  of 
Qifi  carrier  at  that  place  for  delivery  to  the 
Shipper  or  consignee,  thai  the  reason  of  the 
.above  rnle  would  cease,  if  notice  of  tbe  apo- 


dal chremnsttmciw  la  givm  to  the  carrier  aft- 
the  arrival  of  the  goods  at  the  place  of 
destination,  and  thereafter  It  wrongfully  de- 
lays making  the  delivery. 

[4]  Tbe  contract  made  by  the  carriw  foi 
the  transportation  and  delivery  of  goods  Is 
twofold;  Tbe  obligation  rests  upon  tbe  car 
rier  to  transport  the  goods  safely  and  prompt- 
ly to  the  point  of  destination,,  and  also  there 
after  to  deliver  the  same  to  the  consignee 
If  he  fails  to  carry  the  goods  safely  oi 
promptly,  there  Is  a  breach  of  the  contract; 
but  there  is  also  a  breach  of  the  contract, 
from  wblch  damages  may  arise,  if  he  falls 
for  an  unreasonable  time  to  deliver  the  goods 
after  the  actual  transporti^tion  to  the  point 
of  destination  Is  completed. 

[6]  The  special  damages  are  not  a  part  of 
the  contract,  but  are  simply  an  element  of 
damages  to  which  the  Injured  party  la  en- 
titled for  its  breach.  After  tbe  arrival  of 
tbe  goods  at  the  point  of  destination,  and 
after  notice  Is  then  given  to  the  carrier  of 
the  peculiar  conditions  from  which  special 
damages  may  arise,  while  the  goods  are  in 
its  possession  and  under  its  control,  the  car- 
rier could  then  take  all  precautions  necessary 
to  avoid  loss  on  account  of  delay  In  making 
the  delivery  thereafter,  Tbe  obligation  to 
make  delivery  after  the  arrival  of  the  goods 
at  the  point  of  destination  would  then  begin, 
and  notice  of  the  peculiar  conditions  then 
given  to  the  carrier  would  cliarge  It  with  tbe 
special  damages  arising  on  account  of  the 
delay  to  make  tbe  delivery  after  such  notice 
had  been  given.  In  such  case,  the  delay  does 
not  arise  during  tbe  actual  transportation  of 
tbe  goods ;  but  It  arises  in  the  delivery  of  the 
goods  after  tbe  transportation  has  been  com- 
pleted, and  while  tbe  goods  are  still  in  tbe 
custody  and  under  the  control  of  the  car- 
rier. S  Hntchlnson  on  Carriers,  1368. 

This  is  the  rule  laid  down  in  the  case  of 
Bourland  v.  C,  O.  ft  G.  R.  Co.,  99  Tex.  407, 
90  S.  W.  483,  22  Am.  St  Rep.  647,  3  L.  R.  A. 
(N.  S.)  1111.  In  that  case  it  was  held  that 
notice  that  l^ilure  to  deliver  Cftttle  food  in  a 
carrier's  possession  for  transi>ortatlon  would 
result  in  injury  to  the  cattle,  to  entitle  tbe 
shlpp«  to  recover  damages  for  such  injury. 
Is  sufficioit,  if  given  to  the  carrier  wh&i  tbe 
food  has  reftdied  Its  destination,  and  need 
not  be  given  when  tbe  contract  for  tranapor* 
tatioD  Is  made.  See  3  Hntchlnaon  on  Car^ 
riers,  i  1868;  4  Slllott  en  RaUroads,  1  1732. 

In  the  case  at  bar,  tbe  court  found  that  tbe 
lavatories  arrived  at  the  point  of  destination 
on  October  19th,  and  that  on  Octobn  22d  the 
plaintiff  notified  defendant  of  the  special  cir- 
cumstances entailing  on  him  special  dam- 
ages growing  out  of  a  delay  in  making  de- 
livery of  the  goods.  From  the  facts  and  clr< 
cnmstances  adduced  In  eridenc^  and  the  con- 
duct of  the  defendant's  agent  when  Inquiry 
was  made  of  bhn  for  these  goods,  the  court 
was  warranted,  we  think,  In  farther  finding 
that  the  goods,  when  this  notice  was  given, 
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were  in  the  defendanf  ■  possession  and  under 
ita  control  at  Us  depot  in  Hot  Springs,  and 
that  either  tbrongh  tbe  gross  n^llgence  of 
its  agent,  or  by  reason  of  bis  willful  Indif- 
ference, It  failed  or  refused  to  make  a  dtilv- 
ery  thereof  until  November  29.  1910.  Under 
ancb  circumstances,  we  are  of  tbe  opinion 
tbat  tbe  defendant  was  liable  for  tbe  special 
damages  arislpg  after  the  notice  was  given 
to  the  defendant  of  tbe  special  circumstances 
which  might  result  in  these  damages.  Tbe 
special  damages  incurred  by  the  plaintiff  by 
reason  of  tbe  delay  In  making  the  delivery 
of  the  goods  amounted  to  the  judgment  re- 
covered, and  we  are  of  the  opinion  tbat  the 
court  committed  no  error  In  the  Judgment 
which  it  rendered. 
The  Judgment  Is  accordingly  affirmed. 


HARE  V.  FT.  SMITH  ft  W.  R,  CO. 
(Supreme  Court  of  Arkansas.    May  13,  1912.) 

1.  JnooMENT  (I  447*)— Vacation  of  Jtjdo- 
MENT— Parties. 

Under  Kirby's  Dig.  S  4431,  subd.  6,  pro- 
viding that  the  coart  in  which  a  judgment  or 
final  order  has  been  rendered  shall  have  power 
to  vacate  or  modify  it  for  erroneous  proceed- 
ings against  an  infant,  married  woman,  or  per- 
son of  unsound  mind,  where  tbe  condition  of 
such  person  does  not  appear  in  the  record,  and 
section  4434,  providing  tbat  such  judgment 
shall  not  be  vacated  until  it  is  adjudged  tbat 
there  is  a  valid  defense  to  the  action  in  wbich 
the  judgment  is  rendered,  or,  if  tlie  plaintiff 
seeks  its  vacation,  that  there  is  a  valid  cause 
of  action,  mere  proof  of  the  incwnpetency  of 
plaintiff  or  defendant  does  not  warrant  the  va- 
cation of  the  judgment  and  any  person  inter- 
ested may  defend  either  by  controverting  the 
incompetency  or  by  showing  tbat  the  incompe- 
tent has  no  defense  or  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  8S  849-851;  Dec.  Dig.  {  447.*] 

2.  JuDouENT  (I  467*)— Vacation— Pabtim. 

Ordinarily,  in  an  action  to  annul  a  judg- 
ment, all  parties  to  the  proceedings  sought  to 
be  avoided  are  necessary  parties. 

[Ed.  Note.— Por  other  cases,  see  Judgment, 
Cent.  Dig.  H  867-869;  Dec.  Dig.  t  457.*] 

3.  EXECUTOBS  AND   AoiaNlBTBATORS   (S  430*) 

—Vacation  or  Jddouent— Necbssabt  Pab- 

TIES. 

Under  Kirl^'s  Dig.  |  6006,  providing  tbat 
any  person  may  be  msde  a  defendant  who  has 
or  claims  an  interest  in  the  controversy  ad- 
versely to  plaintiff,  or  who  is  a  necessary  party 
to  a  complete  determination  of  tbe  questions 
Involved,  and  section  6011,  providing  that  the 
court  may  determine  any  controversy  between 
parties  before  It  when  it  can  be  done  without 
prejudice  to  the  rights  of  others,  but  that  oth- 
erwise tbe  court  must  order  such  persons 
brought  in,  where  a  guardian  of  an  incompe- 
tent sought  to  vacate  a  Judgment  condemning 
land  which  had  formerly  been  owned  by  the  in- 
competent's mother,  who  was  dead  at  the  time 
of  the  condemnation,  the  administrator  of  the 
mother's  estate,  who  was  made  a  party  to  such 
proceeding,  is  a  necessary  party  to  the  pro- 
ceeding for  annulment,  for  the  compensation 
having  been  paid  to  him  an  action  might  be 


mafntaiued  against  htm       tbe  Incompetent  to 

recover  such  compensatlan. 

[Ed.  Note. — For  other  c^es,  see  Executors 
nnd  Administnitors.  Cent.  Dig.  $|  1760.  1TG6. 
17T0,  1771,  1774,  1786;   Dec  Dig.  i  439.'] 

4.  Eminent  Douatn  ({  167*)— Pboceedings— 

Compliance  with  Statute. 

As  the  effect  of  condemnation  Is  to  take 
from  the  owner' his  property  against  bis  will 
at  a  price  fixed  by  others  uiau  himself,  there 
must  be  a  strict  compliance  with  the  statutef 
authorizing  condemnation. 

[Ed.  Note.^For  otiier  cases,  see  Kmineot 
r>omain,  Gent.  Dig.  H  461-466;  Dec  Dig.  i 
167.*] 

6.  Insane  Pbbsons  (|  100*)— PaocMniNOB— 

Validity  of  Judgment. 

Under  Kirby's  Dig.  H  6026,  6028.  provid- 
ing that  tbe  action  of  a  person  judicially  found 
to  be  of  unsound  mind  must  be  brought  by  his 
guardian  or  next  friend,  and  that  the  defense 
of  an  action  against  such  a  person  must  be  by 
his  regular  guardian  or  guardian  ad  Htm,  and 
that  no  judgment  can  be  rendered  against  such 
person  until  after  a  defense  by  his  guardian  or 
guardian  appointed  for  that  purpose,  it  if  im- 
proper to  proceed  with  the  trial  of  a  condpm- 
oatioo  suit  against  a  person  of  unsoand  rninJ 
who  is  not  represented  by  a  statutory  goardian 
or  guardian  ad  litem,  but  such  proceeding  and 
the  judgment  rendered  thereon  are  not  void, 
but  merely  voidable. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  §1  179-184;  Dec.  XHg.  S  100.*] 

6.  Eminent  Domain  <|  177*}— Fabtxes— Nec- 

ESSABT  PaBTIBS. 

In  condemnation,  all  persons  owning  an 
interest  in  the  projterty  are  proper  parties,  and 
this  includes  tenants  in  common,  life  tenants, 
remaindermen,  and  lessees,  but  If  any  persoa 
having  an  interest  Is  omitted,  the  proceeding  is 
nugatory  only  as  to  such  omitted  person. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  H  478,  480,  481.  483.  4S.5: 
Dec.  Dig.  I  177.*] 

7.  Eminent  Domain  (§  270*)— Compensation 
— Awabd  or  Damages. 

Where  a  railroad  company  condemned  land 
of  an  incompetent,  making  the  admioistratr.r 
of  her  mother's  estate  a  party,  and  improperly 
paid  the  award  of  damages  to  the  administra- 
tor, the  incompetent  who  did  not  defend  by 
guardian  might,  either  under  the  direct  prori- 
sions  of  Kirby's  Dig.  %  2003,  sue  the  railroad 
company  for  the  compensation,  or  the  admin- 
istrator for  the  money  tiad  and  received:  tbe 
owners  and  parties  mterested  in  condemned 
land  becoming  adversaries  aftsr  the  award  of 
damages. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain.  Cent  Dig.  f|  706-716,  741;  Dec  Dig. 
S  270.*1 

8.  DlSHIBSAI.  AND  NONSUIT  (|  "nt*)— LACK  Or 

Parties. 

Where  a  complaint  to  set  aside  a  Judgment 
was  improper  for  the  lack  of  necessaiy  parties 
and  the  plaintiff  refused  to  amend,  it  should 
be  dismissed  without  prejudice,  and  not  abso- 
lutely. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  D^.  1  169;  Dtc  Dig.  | 
75.*] 

Hart  and  mrby,  JJ.,  dissentliig. 

Appeal  from  Circuit  Coort,  Sebastlao 
Ooon^;  Daniel  Hon,  Judg& 

Action  by  Ella  Hare,  br  ber  goainltaii.  A. 
A.  McDonald,  against  tbe  Ft  Smitli  A  West- 
em  Railroad  Company.    From  a  jndgmwt 
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dismissing  the  complaint,  plaintiff  appeals. 
Affirmed,  witb  leave  to  plaintiff  to  amend. 

Winchester  &  Martin,  of  Ft  Smith,  for 
appellant  G.  E.  &  H.  P.  Warner,  of  Ft. 
Smith,  for  apptilea 

FEAUEXTHAL,  J.  This  Is  an  action 
brought  by  the  guardian  of  Ella  Hare,  a  per- 
son of  unsound  mind,  seeking  to  vacate  a 
judgment  rendered  In  a  suit  brought  by  the 
Ft-  Smith  St  Western  Railroad  Company, 
condemning  for  its  use  for  railroad  purposes 
certain  land  in  Sebastian  county  allegeid  to 
be  owned  by  her.  This  proceeding  was 
brou^t  In  the  court  rendering  said  Judg- 
ment in  pursuance  of  subdivision  S  of  sec- 
tion 4431,  Klrby's  Digest  A  complaint  -was 
filed  herein  In  accordance  with  section  4433 
of  Klrby's  Digest  by  said  guardian  of  Ella 
Hare  as  plaintiff,  and  against  said  Ft  Smith 
&  Western  Railroad  Company  as  the  sole 
defendant 

The  complaint  makes  allegations  substan- 
tially as  foUowa:  In  1801  said  defendant 
railroad  Instltated  proceedings  In  said  court 
to  condemn  for  Ita  use  for  railroad  purposes 
said  land.  In  the  oondenmation  proceedings 
a  number  ot  persona  were  made  defendants, 
amongst  whom  was  said  Ella  Hare,  and  one 
Matt  Oray,  as  administrator  of  the  estate  of 
Hary  A.  Hare,  deceased,  all  of  whom  were 
duly  and  l^ally  served  with  procen.  None 
of  the  defttidants  therein  made  answer  or 
otiier  pleading,  ocept  said  Matt  Gray  as 
said  administrator,  who  filed  an  answer  in 
which  lie  alleged  that  said  land  was  own- 
ed by  the  estate  of  said  Mary  A.  Hare.  A 
Jury  was  thereupon  Impaneled  to  assess  the 
amount  of  damages  by  reason  of  the  ap- 
proprlatlan  of  said  land.  They  returned  a 
verdict  for  9S>000  in  favor  of  the  defend- 
ants In  the  condemnation  proceeding,  and 
this  award  was  paid  to  the  administrator  of 
tlie  estate  of  Mary  A.  HaF&  EUla  Hare,  who 
la  now  over  40  years  old,  has  been  a  person 
of  unsound  mind  ever  since  her  Infancy,  and 
on  October  26,  1884,  she  was  adjudged  to  be 
of  unsound  mind  by  the  probate  court  of 
said  county.  In  said  condemnation  pro- 
ceedings no  mention  was  made  of  the  fact 
tliat  she  was  s  poson  of  unsound  mind,  no 
atatntory  guardian  appeared  for  her,  and 
no  guardian  ad  litem  was  appointed  to  de- 
fend for  hex.  No  error  appears  In  the  plead- 
record,  or  trial  of  said  condemnation 
proceedings.  It  is  not  alleged  that  the  Ft. 
Smith  it  WoBtem  Ballroad  Company  did  not 
have  the  right  to  condonn  the  land,  nor 
that  the  amount  awarded  by  the  Jury  as 
damages  for  the  taking  thereof  Is  inadequate 
or  unjust  It  is  alleged  ttut  Ella  Hare  was 
the  sole  owner  of  said  land,  and  It  Is  only 
claimed  that  the  entire  sum  so  awarded 
was  paid  to  the  said  Matt  Gray  as  adminis- 
trator of  the  estate  of  Mary  A.  Hare,  her 
mother,  when  It  should  have  been  paid  only 
to  tiie  said  EUa  Hare,  the  true  ownra.  In 


the  complaint  the  plaintiff  asks  that  the 
Judgment  rendered  In  said  condemnation  pro- 
ceedings be  vacated  as  to  Ella  Hare,  and 
that  as  her  guardian,  be  have  Judgment 
against  said  railroad  company  for  the  sum 
of  $3,0CN),  the  value  of  the  land,  with  Inter- 
est from  the  time  the  same  was  taken.  In 
the  copy  of  the  Judgment  exhibited  with  the 
complaint.  It  appears  that  the  court  did 
order  and  adjudge  "that  the  plaintiff  fiike. 
have,  and  hold  possession  of  said  property 
above  described,  for  its  own  use  and  that 
of  Its  assigns  and  successors,  for  the  pur- 
poses aforesaid  forever.  And  it  Is  also  ad- 
Judged  that  defendants  have  and  recover  of 
plaintiff  the  sum  of  $3,000  and  costs.  And  it 

Is  ordered  that  the  sum  of  $  deposited 

in  court  be  paid  over  to  def^dants,  or  to 
such  one  or  more  of  them  as  shall  establish 
his  or  their  right  to  receive  the  same."  To 
this  complaint  the  defendant  Interposed  a 
demurrer,  upon  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  also  because  there  was  a 
defect  of  parties.  The  court  sustained  the 
demurrer  upon  the  ground,  as  it  Is  stated  In 
argument,  that  there  was  a  defect  of  par- 
ties; and,  the  i^lntiff  electing  to  stand  up- 
on the  complaint,  a  Judgment  was  rendered 
dismissing  It 

The  sole  question  for  determination  upon 
this  appeal  is  this:  Are  the  parties  named 
as  defendants  in  the  condemnation  proceed- 
ings Instituted  by  the  railroad  company  re- 
sulting in  a  Judgment  necessary  parties  to 
this  action  seeking  to  vacate  that  Judgment? 

[1]  The  complaint  se^s  to  vacate  as  to 
Ella  Hare  a  Judgment  rendered  at  a- former 
term  of  the  court  in  said  condemnation  pro- 
ceedlogs,  which  was  Instituted  against  a 
number  of  persons  as  defendants,  amongst 
whom  was  EUa  Hare.  This  action  la  taken 
under  the  fifth  snbdlvlaion'of  section  44S1, 
Klrby's  Digest,  which  provides:  "The  court 
In  which  a  Jui^ment  or  final  order  has  been 
rendered  or  msde  shall  have  power*  after 
the  expiration  of  the  term,  to  vacate  or  mod- 
ify such  Judgment  or  order  for  erroneous 
proceedings  against  an  Infant,  married  wo- 
man or  penoa  of  misonnd  mind  where  Uie 
condition  of  sncb  person  does  not  appear  tn 
the  record  nor  the  error  In  the  proceed* 
ings."  From  the  auctions  of  the  com-  ' 
plaint,  it  appears  that  Ella  Ham  was  at 
the  time  of  the  institution  of  said  condemna- 
tion proceedings  and  the  trial  thereof  a  per- 
son of  unsound  mind,  and  bar  condition  does 
not  appear  in  the  record,  ma  tbe  error  in 
the  proceedings.  Acowdlngly,  these  allega- 
tions are  suflldent  to  make  out  a  prima  facie 
showing  fOr  vaeatlns  said  Judgment  Bldi- 
ardson  v.  Matthews,  68  Ark.  484,  26  S.  W. 
602;  Jones  v.  Pond  A  Decker  Mi^  Co.,  79 
Ark.  194,  96  S.  W.  756;  Knights  of  Macca- 
beea  v.  Gordon,  83  Ark.  17,  102  8.  W.  711. 
Bnt  the  existence  of  tbe  truth  of  the  allega- 
tions that  BUa  Hare  was  adjudged  to  be 
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of  nnaoimd  mind  bAA  was  laborins  under 
that  disability  at  tbe  time  of  tbe  InsUtaUon 
of  said  condemnation  proceeding  and  also 
of  ber  canae  of  actlcm  and  r^ht  to  bave 
and  recover  tlie  award  of  damages  asaeaaed 
for  tbo  property  condemned,  could  be  denied 
by  Biaj  party  to  said  judgment  wbo  Is  now 
Interested  In  tbe  subject-matter  of  tbla  ac- 
tlout  and,  wben  so  denied,  It  would  devolve 
uiibD  tbe  plalntUf  In  ttUs  proceeding  to  sus- 
tain by  evidence  ber  complaint  in  tbls  re- 
spect By  section  4434  of  Klrt>y*8  Digest  It 
la  provided  tbat  "judgment  sball  not  be 
vacated  on  motion  or  complaint  until  it  Is 
adjudged  that  tbere  Is  a  valid  defense  to  tbe 
action  In  wbldi  the  Judgment  is  rendered, 
or.  If  tbe  plaintiff  seeks  its  vacation,  tbat 
tbere  la  a  valid  cause  of  action." 

[2]  It  followa  tbat  a  former  Judgment  can- 
not be  set  aside  simply  upon  tbe  motion  or 
complaint  if  the  allegattonB  therein  are  de- 
nied by  answer;  and  therefore  all  persons 
interested  In  the  subject-matter  of  tbe  ac- 
tion should  be  made  parties  to  the  proceed- 
ing to  vacate  such  Judgmrat,  in  order  that 
they  may  have  the  opportunity  to  make  such 
answer  and  defense  thereto.  For  this  rea- 
son every  person  having  an  interest  that 
may  be  Injuriously  affected  by  tbe  annulmait 
of  the  Judgment  should  be  a  party  to  the  ac- 
tion or  proceeding  seeking  to  vacate  It  Or- 
dinarily all  the  parties  to  the  original  suit 
will  be  affected  by  the  annulment  of  the 
Judgment  rendered  therein,  and  therefore,  as 
a  general  rule,  It  has  been  universally  held 
that  "in  an  action  to  annul  the  Judgment  all 
the  parties  to  the  proceeding  sought  to  be 
avoided  are  necessary  parties."  15  Enc.  PL 
&  Pr.  257;  1  Black  on  Judgments,  |  846;  23 
Cyc.  951;  Sloan  v.  Whlteman,  6  Ind.  434; 
Douglay  v.  Davis,  46  Ind.  403;  Day  t. 
Goodwin,  104  Iowa,  374,  73  N.  W.  864,  65 
Am.  St  Rep.  466;  Ba^erty  T.  Phillips,  21 
La.  Ann.  729;  Weldersum  v.  Nauman,  62 
How.  Prac.  (N.  T.)  369;  York  v.  Cartwrlght, 
42  Tex.  136.  The  reason  for  this  rule  Is 
that  ordinarily  tbe  parties  to  the  former  suit 
are  interested,  not  only  in  tbe  subject-mat- 
ter of  such  suit,  but  also  In  tbe  action  seek- 
ing to  vacate  tbe  former  judgment,  and  will 
be  materially  affected  by  tbe  annulment 
tbereof. 

[3]  The  question  as  to  whether  or  not  all 
the  parties  to  the  suit  in  which  the  former 
Judgment  was  rendered  are  necessary  par- 
ties to  tbe  action  or  proceeding  aedclng  to  va- 
cate such  Judgment  Is  determined  by  the  same 
principles  applicable  to  actions  generally.  By 
section  6006  of  Klrby's  Digest  it  is  provided 
tbat  "any  person  may  be  made  a  defendant 
who  baa  or  claims  an  interest  In  tbe  contro- 
versy advosely  to  tbe  plalntifl,  or  wbo  Is  a 
necessary  par^  to  a  complete  determination 
and  settlement  of  Oie  question  Involved  lo 
the  action";  and  by  section  eOll  of  Klrby's 
Digest  It  Is  provided  that  "the  court  may  de- 
termine any  controversy  between  parties  be- 


fore It  wben  It  can  be  done  without  ^ejn- 
diee  to  tbe  rights  of  others,  or  by  saving 
their  rights,  but^  when  a  detmrminatlon  of 
the  controversy  between  tbe  parties  before 
the  court  cannot  be  made  without  ttte  pres- 
ence of  other  parties,  tbe  court  most  order 
them  brought  In."  These  provtelons  famish 
a  criterion  for  determining  wtaoi  a  court 
will  require  persons  to  be  made  parties  to 
an  action  before  It  If  the  parties  before 
tbe  court  are  the  only  persons  who  have  an 
Interest  In  the  controversy  tbat  Is  actually 
Involved  In  the  action  or  proceeding  then 
pending  before  It  or  If  a  final  Judffm«t  can 
be  made  without  aEFectlng  tbe  rights  of  oth- 
ers In  tbe  matter  actuafly  in  controversy, 
then  other  persons  are  not  necessary  parties 
to  such  suit:  otherwise,  such  persons  should 
be  made  parties  to  the  proceeding  then  pend- 
ing before  tbe  court.  If  a  Judgment  Is  void- 
able, tbe  party  seeking  its  annulment  may 
proceed  to  vacate  It  by  a  complaint  filed  in 
the  court  rendering  the  Judgment  under 
section  4431  et  seq.  of  Klrby's  IMgest  Bat 
in  such  event  "summons  shall  issue  and  be 
served,  and  other  proceedings  had  aa  In  an 
action  by  proceedings  at  law."  Klrby's  Di- 
gest i  4433.  To  such  action  defense  may  be 
made  by  the  persons  therein  Interested:  and 
therefore  all  persona  materially  Interested 
In  such  action  should  be  made  parties  there- 
to. Shields  V.  Barrow,  17  How.  130,  15  L. 
Ed.  158. 

[4,  5]  The  original  suit  In  which  the  form- 
er Judgment  was  rendered  was  instituted 
by  tbe  Ft  Smith  &  Western  Railroad  Com- 
pany to  condemn  the  property  for  Its  use  for 
railroad  purposes.  By  the  statutes  of  this 
state  granting  to  railroad  companies  tbe 
power  of  eminent  domain  It  Is  provided  that 
such  companies  shall  endeavor  to  obtain  by 
agreement  with  the  owner  the  property  nec- 
essary for  its  railroad  purposes,  and.  upon 
failure  to  obtain  same  by  agreement,  to  In- 
stitute condemnation  proceedings  In  the  coarti 
in  order  to  assess  the  amount  of  the  dam- 
ages which  It  shall  pay  to  the  owner  there- 
for. Klrby's  Digest  S  2047.  Every  person  hav- 
ing a  property  interest  in  the  land  to  be  takea 
should  be  made  a  party  to  such  proceeding 
and  the  mode  of  proceeding  prescribed  by  tbe 
statute  should  be  strictly  pursued.  Tbe  ef- 
fect of  the  condemnation  proceeding  Is  to 
take  from  the  owner  bla  property  against  bis 
will  and  at  a  price  fixed  by  others  than 
himself.  Such  owner  can,  therefore,  be  di- 
vested of  hla  property  for  public  use  only  by 
a  strict  compliance  with  tbe  statute  autboiis- 
ing  tbe  condemnation  thereof.  In  said  con- 
demnation proceedings  it  Is  provided  sec- 
tion 2960  of  mrby's  Digest  tbat  *in  an  cases 
of  Infants  or  persons  of  unsound  mind,  when 
no  legal  r^resentatlVB  or  gnardiaD  appears 
In  their  behalf  at  tbe  bearing,  it  shall  be 
tbe  duty  of  tbe  court  to  appoint  a  gnardlao 
ad  litem  wbo  shall  represcsit  tbrir  tata- 
eata  fbr  all  pnrpoBes."   It  Is  furtbu 
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Tided  by  our  statntes  that  "the  action  of  a 
person  Judicially  fonnd  to  he  of  ansound 
mind  most  be  brought  by  his  goardlan,  or, 
tf  he  has  non€^  by  hla  next  friend,"  and  that 
"the  defense  ot  an  action  against  a  person 
JndldaUy  foond  to  be  of  unsonnd  mind  most 
be  by  Us  regnlar  gaardlan  or  a  guardian 
appointed  by  the  conrt  to  defend  for  him, 
where  no  regnlar  gnardian  appears,  or  where 
the  conrt  directs  a  defmse  by  the  gnardian. 
No  Judgment  can  be  rmdered  against  him 
until  after  a  defense  by  his  gnardian  or  by 
a  gaardlan  appointed  for  that  purpose."  Klr^ 
by's  Digest,  11  e02e>  802&  It  therefore  fol- 
lows that  it  Is  an  error  to  proceed  with  the 
trial  of  a  condemnation  suit  when  a  person 
of  nnsonnd  mind  la  a  party  thereto,  and  la 
not  represented  a  statutory  guardian  or 
a  gnardian  ad  litem.  But  such  proceeding, 
and  the  Judgment  therein  rendered.  Is  not 
absolutely  void.  It  Is  only  voidable,  and 
may  be  vacated  at  the  instance  of  sudi  party 
laboring  under  disability  only  on  a  showing 
that  Bach  party  has  a  merltorloaa  cause  of 
action  or  defense.  The  adverse  parUes  have 
stUl  the  right  to  show  that  snch  party  has 
no  Just  right  to  complain  of  the  Judgment 
roidered.  Knights  of  Maccabees  v.  Gordon, 
supra;  Martin  v.  Gwynn,  90  Ark.  44,  117 
S.  W.  764. 

[•]  In  a  condemnation  proceeding,  all  per- 
sons owning  an  interest  in  the  property  are 
proper  parties;  and  this  Includes  tenants  in 
common,  life  tenants,  remaindermen,  leasees, 
In  fact  every  person  having  an  Interest  in 
the  land.  2  Lewis  on  ETminent  Domain,  | 
630;  U  B.  ft  Ft  S.  R.  Oo.  v.  Dyer,  35  Ark. 
360;  Bentonville,  etc.,  B.  Co.  v.  Baker,  45 
Ark.  252;  L.  B.,  eto.,  B.  Co.  v.  Allister,  62 
Ark.  1,  84  a.  W.  82. 

It  however,  any  person  having  an  Interest 
in  the  land  is  omitted  from  snch  salt,  the 
proceeding  is  thereby  made  only  nugatory 
as  to  such  omitted  person.  Those  who  are 
made  parties  cannot  complain  of  such  omis- 
sion. But  where  persons  are  made  parties 
to  the  proceedings,  and  are  duly  represented, 
then  their  rights  are  finally  concluded  by  the 
Judgment  that  is  therein  rendered.  The 
rights  of  such  parties  become  fixed  and  de- 
termined by  such  Judgment  Snch  Judgment 
becomes,  therefore,  a  subject-matter  In  which 
all  the  parties  to  such  suit  are  interested, 
and  by  the  annulment  thereof  their  rights 
will  necessarily  be  affected. 

[7]  After  the  award  of  damages  is  made 
by  a  Jury  In  a  condemnation  proceeding,  \t 
then  becomes  necessary  for  the  court  to  or- 
der the  distribution  thereof  to  the  owners  of 
the  land  condemned  according  to  their  re- 
spective Interests.  Where  there  are  several 
parties  defendant  In  such  condemnation  pro- 
ceeding claiming  adverse  rights  to  the  prop- 
erty, they  become  adversary  parties  to  each 
other.  The  rights  of  such  parties  defend- 
ant to  the  award  are  determined  by  the  Judg- 
ment of  distribution  made  in  sudh  proceed- 
14SS.W.-6e 


Ing;  and  an  action,  therefore,  to  annul  or 
vacate  such  Judgment  necessarily  affects  the 
rights  of  all  such  parties.  Such  a  Judgment, 
as  is  said  In  the  case  of  York  v.  Gartwrlght, 
supra,  relative  to  Judgments  generally,  "Is  a 
vested  r^ht  In  the  parties  by  whom  It  Is 
recovwed.  If  It  Is  soi^ht  'to  review,  cancel, 
or  annul  It,  either  In  the  court  in  which  It 
la  pronounced  or  in  an  appellate  drlbunal, 
the  parties  to  It  or  their  privies  must  be 
given  the  opportanlty  of  beii^;  heard  before 
It  can  be  done.  If  not,  and  snch  proceeding 
was  of  force,  the  parties  interested  In  the 
Judgment  would  be  deprived  of  the  right  In- 
vested In  tt^em  thereby  without  having  their 
day  in  court" 

It  is  urged  that  the  Judgment  entered  tn  a 
condemnation  suit  differs  from  an  ordinary 
Judgment  in  tbl»  respect  It  is  claimed 
that  the  railroad  company  by  making  per- 
sons parties  defendant  to  1^  condemnation 
suit  Instituted  by  it  thereby  admits  and  as- 
serte  that  such  persons  are  owners  of  the 
property  sought  to  be  condemned,  and  the 
railroad  company  ther^ore  cannot  deny 
such  ownership.  Bentonville  &  G.  B.  Co.  v. 
Stroud.  45  Ark.  278.  It  is  for  this  reason 
argued  that,  when  by  virtue  of  the  Judg- 
ment rendered  in  a  condemnation  proceed- 
ing the  award  is  paid  to  those  against  whom 
the  railroad  company  has  brought  such  pro- 
ceeding, it  cannot  demand  a  repayment  of 
the  award  thereafter  upon  the  ground  that 
such  persons  are  not  the  owners  of  the  land. 
But  such  a  question  is  not  involved  in  the 
case  at  bar.  The,  railroad  company  In  the 
case  at  bar  instituted  Its  condemnation  pro- 
ceeding against  a  numb^  of  persons  whom 
it  alleged  owned  an  interest  In  the  land, 
amongst  whom  was  Ella  Hare.  The  award 
was  determined  by  a  Jury,  and  no  complaint 
is  now  made  as  to  the  amount  of  the  award 
or  as  to  the  rfgbt  to  condemn  the  property. 
The  sole  complaint  is  that  the  compensation 
therefor  was  paid  to  other  parties  in  the 
suit  Instead  of  to  EUa  Hare,  the  true  owner 
of  the  land.  If  Ella  Hare  had  labored  un- 
der no  disability,  thai  she  would  have  been 
bound  by  the  Judgment  rendered  in  said 
condemnation  proceeding,  inasmuch  as  she 
was  properly  served  with  process  in  that 
suit  It  is  only  claimed  that  by  reason  of 
her  disability  an  error  was  made,  to  her  In- 
Jury,  in  the  determination  as  to  what  party 
was  entitled  to  the  award.  Her  guardian 
now  seeks  to  set  aside  that  determination  in 
order  that  she  may  show  the  error  and  that 
she  alone  is  entitled  to  said  award.  If  such 
Judgment  should  be  set  aside,  then  Ella 
Hare.  If  the  ovraer  of  said  land,  would  be 
entitled  to  recover  the  award  of  the  damages 
made  for  the  condemnation  thereof.  She 
would  be  ^titled  to  recover  the  amount 
thereof  from  the  railroad  company,  because 
she  has  not  received  compensation  for  her 
land  which  the  company  has  appropriated  to 
its  own  nsa.    Kirby's  Digest,  |  2008.  In 


Digitized  by 


1042 


148  SOUTH  W  BSTBBN  BBPOBTKS 


(Tefin. 


event  aald  Judgment  Is  annulled,  she  would 
also  If  she  so  elected  be  entitled  to  recover 
the  amount  ct  said  award  from  the  party  to 
whom  the  same  was  paid,  as  for  money  had 
and  received,  if  she  In  fact  owned  said  land 
and  the  party  receiving  the  award  did  not. 
2  Lewis  on  Eminent  Domain,  894.  If  such 
party  were  whoUy  solvent,  and  the  railroad 
company  was  entirely  insolvent,  then  she 
might,  and  probably  would,  seek  recovery 
from  such  party,  Instead  of  from  the  rail- 
road company.  The  railroad  company  and 
Ella  Hare,  therefore,  are  not  alone  interest- 
ed in  said  Judgment  It  cannot  be  vacated 
as  to  the  railroad  company  and  Ella  Hare 
alone.  If  It  is  vacated  as  to  Ella  Hare,  the 
result  will  be  that  It  Is  annulled  as  to  every 
party  thereto  who  claims  rights  thereunder 
adverse  to  her.  All  the  parties  to  the  con- 
demnation suit  resulting  in  said  Judgment 
are  therefore  interested  In  this  action  to 
vacate  the  Judgment,  and  will  be  materially 
affected  by  the  annulment  thereof.  They  or 
their  privies  should,  therefore,  be  made  par- 
ties to  this  proceedli^  or  action  seeking  the 
annulment  of  the  former  Judgment. 

[I]  The  lower  court  ruled  that  all  the 
parties  to  the  former  judgment  should  be 
made  parties  to  this  action  seeking  its  an- 
nulment, and  In  this  ruling  we  think  the 
court  was  correct  But  upon  the  refusal  of 
the  plaintiff  to  make  these  persons  parties 
the  court  dismissed  the  complaint  absolutely. 
In  this  we  think  the  court  was  wrong.  The 
court  should  only  have  dismissed  the  com- 
plaint without  prejudice.  Price  v.  Sanders, 
89  Ark.  306. 

The  Judgment  dlsmissli^  the  complaint 
absolutely  will  be  modified  so  as  to  dismiss 
the  complaint  without  prejudice  to  future 
action  or  suit  by  the  plaintiff;  and,  as  modi- 
fled,  the  Judgment  will  be  affirmed. 

In  the  brief  of  counsel  for  appellant  a  sng- 
gestlon  is  made  that  it  would  be  Impractica- 
ble to  now  make  parties  to  this  proceeding 
the  parties  to  the  suit  in  which  the  judg- 
ment was  rwdered,  and  the  failure  to  be  able 
to  do  so  if  absolutely  required  might  result 
in  a  denial  of  Justice.  But  no  snch  showing 
Is  made  In  the  record.  What  would  be  the 
effect  of  snch  a  showing  If  made  Is  therefore 
not  before  us  for  determination. 

The  case  will  be  remanded,  with  permis- 
sion to  plaintiff,  If  he  so  elects,  to  ramply 
with  the  order  of  the  court  to  join  as  parties 
to  this  proceeding  or  action  all  parties  to 
the  former  suit  or  tiielr  privies. 

HABT  and  KIBBX,  JJ.,  dissent 


TATE  et  ux.  v.  TATE  et  al. 
(Supreme  Ckiurt  of  Tennessee.    June  20,  1012.) 
1.  WiLM  (i  623»)— CoHSTBtJonoN— Remain- 

OBBS. 

A  will  giving  testatrix's  property  to  her 
husbaod  for  his  lue,  and  providiog  that  at  his 


death  it  should  be  CQually  divided  between  her 
children,  share  and  share  alike,  the  issue  of  uty 
child  to  take  the  share  of  the  deceased  parent, 
etc.,  gave  the  estate  to  testatrix't  (diilaren  as 
a  class:  and  one  faAving  snrrived  the  other,  who 
died  after  testatrix,  but  before  the  Ufa  tenant, 
unmarried  and  winumt  issue,  takes  I3t»  whole 
property. 

[Ed.  Note.— For  other  cases,  see  WDl^  Oeat 
Dig.  S  1116;  Dec  Dig.  I  B23.«] 

2.  Estoppel  (SI  S,  22*>~-E}(1uitabu  EinoP- 

PXL— GonaiBDCTioH  or  Will. 

Complainant,  who  takes  the  entire  remalB- 
der  of  her  mother's  estate  onder  the  letter's 
will,  to  the  exclusion  of  those  claiming  onder 
oompIajnaDt's  deceased  sister.  Is  not  esttipped 
to  claim  that  interest  through  having  filed  bills 
and  Joined  In  tmst  deeds  in  which  an  equal  in- 
terest in  the  sister  was  tecognized;  nidi  rcc- 
o|:nitton  having  been  made  nndw  mlstaka  as 
to  the  effect  of  the  will,  whidti  was  open  to  a- 
amination  by  any  one. 

[Ed.  Note.— For  other  cases,  see  Estoi^^ 
Cent  Dig.  |f  2-5, 7, 27-51;  Dec.  Dig.  If  8, 22.*] 
8.  IlsTOPPix  (i  3*)— Equttabli  Eaiomb— 

Faots  Stated  in  LmoATiON. 

A  statement  made  under  oath  in  a  pleading 
or  in  testifying  cannot  be  denied  in  suSseqaent 
litigation,  though  the  parties  be  different,  on- 
less  the  statements  were  made  Inconsiderately, 
by  mistake,  or  without  full  knowledge  ot  the 
focts;  but  the  estoppd  does  not  extend  to  mere 
conclndons  of  law  on  nndispated  facts. 

rGd.  Note^FoT  other  cases,  see  EatopDeL 
Cent  Dig.  H  2-6,  7;  Dec.  Dig.  I 

4.  ESTOPPEL  (I  25*)— Estoppel  bt  DntD— 

Bight  to  Cuiu. 

No  one  can  claim  an  estoppel  by  deed  who 
is  neither  a  party  nor  a  privy  thereto. 

[Ed.  Note.— For  other  cases,  see  EbtoHtel, 
Cent  Dig.  II  61.  62;  Dec.  Dig.  }  2S.*] 

8.  Quieting  Title  (|  51*)— RBncBunaEifKNT 

roB  Benebtts. 

In  quieting  complainant's  title  agaiost 
claims  arising  under  dec^s  of  tmat  ^vm  hy  a 
sister,  who  throuc^  a  mistaken  construction  of 
their  mother's  will  was  supposed  to  liave  a 
vested  interest  in  the  land,  complainant  should 
be  required  to  reimbaise  defendants,  so  far  as 
the  proceeds  of  the  deeds  ot  trust  were  used  to 
redeem  the  land  from  taxes  and  other  liens. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Gent  Dig.  |  101 ;  Dec  Dig.  |  61.*] 

Appeal  from  Chancery  Court,  Sii^by  Coun- 
ty; Francis  Fentress,  Chancellor. 

Bill  by  3.  0.  Tate  ana  wue  against  Uar^ 
tha  F.  Tate  and  another.  On  appeaL  De- 
cree directed. 

Wright  ft  Wright,  Ptfcar  FJnlay.  and  Fita- 
hngh  ft  Bigga,  for  complainants.  MtSeUar 
&  Kyaer,  Bandol^  ft  Bandolidi,  W.  P.  Met- 
cal^  guardian  ad  litem,  and  W.  O.  Oavett, 
for  defendants. 

NEIL,  J.  Complainant  MarUia  H.  TmS»  la 
the  daughter  of  Mrs.  ISaxf  H.  Hiiiifwmn, 
who  died,  August  22,  1883,  Ui»  owneir  of  a 
large  estate  In  realty.  Bira.  miitwT^  left 
surviving  her  Hao  another  danghtw,  Ukiy 
T.  HiUsman,  who  never  married,  bat  died 
on  June  16,  1906.  Sbo  also  left  BDrvivlng 
her  her  husband,  John  T.  H"%"*|in,  wbo 
died  November  21,  1909.  On  the  date  last 
mentioned  complainant  Martha  H.  l^te  vras 
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tbe  only  Borrlvliig  child  of  her  mother,  and 
no  lasue  waa  left  by  any  deceased  child. 
Prior  to  her  death  Mrs.  HUlsmaD  made  and 
published  her  last  will  and  testament,  two 
items  of  which  are  as  follows: 

"Item  II.  My  entire  estate,  real  and  per- 
sonal and  mixed,  and  wherever  sitnate,  I 
give,  deTlse  and  bequeath  to  my  hnsband, 
John  T.  HUlsman,  'his  heirs  and  assigns,  in 
fee  simple,  In  trust,  nevertheless,  to  hold 
the  same  for  his  own  use,  benefit  and  behoof, 
during  his  natural  life,  and  at  his  death  to 
be  equally  divided  between  my  children, 
share  and  share  alike,  and  in  fee,  tbe  Issue 
of  any  child  that  may  liave  died  to  represent 
and  take  the  share  of  the  deceased  parent 

"Item  III.  For  the  purpose  of  removing 
any  mortgage,  incumbrance  or  lien  of  any 
character,  whatever,  that  may  be  upon  my 
estate  or  any  part  thereof,  at  the  time  of 
my  death,  I  hereby  Invest  my  said  husband, 
John  T.  Hlllsman,  with  power  to  sell  my 
real  estate  or  any  part  thereof,  and  I  In- 
vest him  with  the  like  power  to  sell  and 
convey  my  real  estate  or  any  part  thereof 
for  the  purpose  of  Investing  the  proceeds  of 
sale  In  other  property,  such  other  property 
to  be  held  upon  tbe  trusts  above  declared; 
tbat  Is  to  say,  for  blms^  during  his  life, 
and  at  bis  death  to  be  equally  divided 
amongst  my  children  or  their  representa- 
tives, and  the  like  iwwer  of  sale  Is  hereby 
conferred  upon  my  said  husband  as  to  any 
property  acquired  by  a  reinvestment  of  the 
proceeds  of  sale;  the  substituted  or  acquir- 
ed property  In  all  Instances  to  be  held  on 
the  same  trusts  and  subject  to  Uie  same 
powers  as  my  original  eatata  But  the  said 
power  of  sale,  eitb^  to  pay  debts  or  for 
tbe  purposes  of  retavestment,  shall  not  be 
exerdsed  except  by  the  consent  and  concur- 
rence to  be  signified  by  his  Joining  In  the 
deed  of  conveyance.  It  is  my  further  will 
tbat  If  the  said  Ifetes  should  die  In  the  life- 
time of  my  husband,  the  chancery  court  of 
Shelby  county  or  any  court  succeeding  It 
may,  on  the  petition  of  any  person  Interest- 
ed in  my  estate,  appoint  a  substitute  for 
blm,  whose  consent  and  concurrence  to  be 
evidenced  In  the  mahner  afbresaid,  shall  be 
necessary  to  an  execution  of  said  power  of 
sale." 

The  chief  question  In  the  case  arises  upon 
the  construction  of  item  No.  2.  ■ 

[1]  It  is  Insisted  In  behalf  of  complainant 
that  Mrs.  Hlllsman  devised  her  estate  to 
her  dtlldren  as  a  dass,  and  that  complain- 
ant Martha  H.  having  survived  her  sister, 
the  latter  having  never  married,  and  conse- 
quently having  left  no  Issue,  she  Is  the  own- 
er in  fee  of  all  of  the  property  devised  by 
her  mother.  Defendants'  contention  Is  that 
each  of  Mrs.  Hlllsman's  children  took  a  vest- 
ed estate  In  fee  In  remainder,  defeasible, 
however,  upon  either  dying  prior  to  the 
death  of  their  father  and  leaving  a  child  or 
children.  In  wblcb  latter  event  the  fee,  ac- 
cording to  defendants'  claim,  would  go  to 


such  child  or  children  left  surviving  ^ther 
of  the  two  children  of  the  testatrix. 

Stated  shortly,  the  controversy  is  wheth- 
er Item  2  falls  within  the  class  doctrine  as 
known  and  administered  In  this  state. 

The  latest  case  upon  the  subject  In  our 
reports  Is  that  of  Sanders  v.  Byrom,  112 
Tenn.  472,  79  S.  W.  1028.  In  that  decision 
the  cases  In  this  state  are  collected  and 
dasslfled.  First,  those  wherein  the  class 
doctrine  was  held  to  apply ;  secondly,  those 
in  which  It  was  held  not  to  apply;  and, 
thirdly,  two  cases  which  seem  to  be  out  of 
line  with  the  curr^t  of  authority. 

It  is  perceived  that  under  item  2  the  &h 
tate  is  given  to  the  husband,  John  T.  Hllls- 
man, for  life,  "and  at  his  death  to  be  equal- 
ly divided  between  my  children,  share  and 
share  alike,  and  In  fee,  the  issue  of  any 
dilld  that  may  have  died  to  represent  and 
take  the  share  of  the  deceased  parent" 

It  is  also  seen  under  the  third  Item  power 
is  given  to  John  T.  Hlllsman  to  sell  the 
real  estate  for  the  purpose  of  Investing  the 
proceeds  In  other  property,  "such  other  prop- 
erty to  be  held  upon  tbe  trusts  above  declar- 
ed; that  Is  to  say,  for  himself  during  his 
life,  and  at  his  death  to  be  equally  divided 
amongst  my  children  or  their  representa- 
tives, and  tbe  like  power  of  sale  Is  hereby 
conferred  upon  my  said  husband  as  to  any 
property  acquired  by  reinvesting  tbe  pro- 
ceeds of  sale;  the  substituted  or  acquired 
property  in  all  Instances  to  be  held  on  the 
same  trusts  and  subject  to  the  same  power 
as  my  original  estate." 

Reading  these  two  items  together,  it  seems 
very  clear  that  tiie  testatrix  Intended  that 
all  of  her  estate  should  be  kept  together  un- 
til the  death  of  her  husband,  and  then  should 
be  divided  *'betwe«i"  her  children,  or,  as 
exprened  tat  the  second  item,  "amongst*'  her 
children,  and  their  legal  representatives ; 
tbat  is,  the  place  of  any  child  of  hers  that 
should  die  before  the  falling  in  of  the  life 
estate  to  be  filled  by  any  child  or  children 
that  such  dilld  so  dying  m^ht  leave  surviv- 
ing ber. 

Thus  appears  with  great  distinctness  one 
of  the  elements  of  the  class  doctrine;  that 
Is,  that  the  time  of  distribution  must  be  fix- 
ed at  a  period  subsequent  to  the  time  when 
the  will  goes  Into  effect — that  is,  subsequent 
to  the  date  of  the  death  of  the  testator. 
This  period  of  time  may  be  the  end  of  a 
number  of  years  designated  In  the  will,  or  at 
the  death  of  a  life  tenant,  or  upon  the  hap- 
pening of  any  future  event  Indicated  in  tbe 
will.  Next  It  appears  that  the  devise  is  not 
to  the  two  daughters  of  the  testatrix,  noml- 
natim,  but  to  the  children  of  testatrix,  and 
in  case  any  child  should  be  dead  at  the 
death  of  tbe  life  tenant,  then  to  the  repre- 
sentatives of  such  child  or  children.  It  was 
Impossible  to  say,  at  the  date  of  the  execu- 
tion of  the  win,  or  at  the  death  of  the  tes- 
tatrix, what  persons  would,  at  the  death  of 
the  life  tenant,  answer  the  description  of 
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chUdren  of  tbe  testatrix,  or  representatlTes 
of  such  cbUdren,  as  either  one  of  her  two 
daughters  might  die  before  that  time,  or 
both  might  die,  and  leave  children,  and 
among  these  children  It  might  be  that  there 
were  several  bom  between  the  death  of  the 
testatrix  and  the  death  of  the  life  tenant, 
■and  some  of  these  might  die  and  others  be 
born,  and  thus  the  beneficiaries  of  the  devise 
were  subject  to  fluctuation,  either  by  diminu- 
tion or  Increase.  That  Is  to  say,  while  there 
could  be  no  Increase  In  the  number  of  testa- 
trix's children,  yet  there  might  be  deceased, 
and  both  Increase  and  decrease  In  the  rep- 
resentatives of  the  children,  who  might  final- 
ly be  the  persons  to  take  upon  the  death  of 
the  life  tenant  So  we  have  here  the  other 
two  elements  of  the  class  doctrine — a  devise 
to  a  class  and  that  class  one  subject  to  fluc- 
tuation, thus  making  the  three  elements  that 
must  appear  under  tliat  doctrine.  Sanders 
V.  Byrom,  112  Tenn.  472,  477,  479,  79  S.  W. 
1028.  As  stated  in  Rood  on  WlUa,  f  480,  p. 
317:  "If  the  persons  to  take  can  be  ascer- 
tained only  by  inquiring  who  answer  a  gen- 
eral description,  there  being  no  other  suffi- 
cient designation  of  them,  they  necessarily 
take  as  a  class,  and  those  who  take  take 
all."  In  Forrest  v.  Porch,  100  Tenn.  391,  45 
S.  W.  676,  the  second  clause  of  the  will  read 
as  follows:  "I  give  and  bequeath  to  my  be- 
loved wife,  Ollle  P.  Reece,  a  certain  tract 
or  parcel  of  land,  containing,  by  estimation, 
about  one  hundred  acres,  and  bounded  as 
follows:  •  •  •  To  have  and  to  hold  as 
long  as  she  Uvea;  at  her  death  the  said 
land  la  to  be  divided  between  my  heirs  at 
law."  Construing  this  language,  the  court 
said:  "This  Is  an  explicit  devise  of  land  to 
the  widow  during  her  life,  with  remainder 
in  fee  to  the  'heirs  at  law*  of  the  testator. 
The  chancellor  treated  the  remainder  as 
vested,  but  tlie  Court  of  Chancery  Appeals 
was  of  the  opinion  that  It  was  contingent 
We  concur  In  the  latter  view.  The  remain- 
der was  contingent,  because  the  testator  ob- 
viously Intended  the  land  to  be  divided  at 
the  death  of  his  widow  among  such  persons 
as  should  then  sustain  to  him  the  relation 
of  heirs  at  law.  The  remaindermen  are  to 
be  ascertained,  not  at  his  death,  but  at  the 
death  of  his  widow,  the  life  tenant;  and 
they  are  to  be  such  persons  as  would  at  that 
time  be  his  'heirs  at  law.'**  To  the  same 
efltect  Parrlsh  v.  Groomes,  1  Tenn.  Ch.  681, 
Beasley  v.  Jenkins,  2  Head,  191,  Connell  v. 
McKenna,  2  Tenn.  Cas.  190,  and  Sanders  v. 
Byrom,  supra.  In  2  Underbill  on  Wills  it 
is  said  tliat  those  In  existence  at  the  date  of 
distribution  "wUl  form  the  class  of  children 
among  whom  the  property  is  to  go,  to  the 
exclusion  of  the  heirs  of  those  children  who 
have  died  in  the  interval  between  the  death 
of  the  testator  and  the  death  of  the  life  ten- 
ant whose  shares  go  to  the  sunrlvors.  This 
la  trne,  whether  the  limitation  is  to  the  chil- 
dren of  the  life  tenant  or  to  tlie  children  of 
testator.  Bat  the  testator  may.  In  providing 


for  those  children  who  survive  the  termina- 
tion of  the  life  estate,  also  expressly  direct 
that  the  Issue  or  heirs  of  any  cbUdreD  who 
may  die  daring  the  existence  of  the  life  es- 
tate shall  take  their  parents'  share-**  Id. 
p.  730. 

As  to  the  fixing  of  a  period  to  which  tbe 
distribution  is  postponed.  It  is  said  in  San- 
ders V.  Byrom  that  many  of  the  cases  do  this 
by  the  use  of  such  expressions  as  "then  liv- 
ing," referring  to  some  event  as,  for  exam- 
ple, the  death  of  a  life  tenant  This  occurs 
In  Deadrlck  v.  Armour,  10  Humph.  588,  600. 
601,  Land  Co.  r.  Hill,  87  Tenn.  589,  S9S,  596. 
U  S.  W.  797,  Blasa  v.  Helms.  93  Tenn.  166. 
23  S.  W.  138,  and  Nichols  v.  Guthrie.  lOO 
Tenn.  536,  78  S.  W.  107.  But  the  establteh- 
ment  of  the  subsequent  period  Is  not  neces- 
sarily Indicated  in  this  manner  alone,  as  will 
be  seen  by  an  examination  of  Frierson  v. 
Van  Buren,  7  Terg.  606.  27  Am.  Dec.  528, 
Satterfield  t.  Bfay^,  11  Humph.  58,  Beasley 
V.  Jenkins,  2  Head,  192.  Conndl  T.  HcKenna, 
2  Tenn.  Cas.  190,  and  Parrish  v.  Groomes,  1 
Tenn.  Ch.  681,  683,  wherein  tlie  future  event 
is  indicated  simply  as  at  or  after,  the  death 
of  some  prior  taker  of  the  estate,  and  in 
Fulkerson  v.  BuUard,  8  Sneed,  260,  the  ex- 
pression used  is  "after  five  years." 

The  class  notion  is  dlslnteRrated  by  anv 
language  in  the  will  from  which  tbe  court 
can  see  that  the  testator  or  t^tatrlx  hud 
In  mind  any  special  Individuals  as  the  ob- 
jects of  the  bounty  Intended,  as  distinguish- 
ed from  a  composite  class.  We  shall  pres- 
ently see,  by  reference  to  cases  whercdn  the 
class  doctrine  was  held  not  to  apply,  under 
what  circumstances  and  by  the  use  of  what 
language  the  court  hdd  the  class  notion  was 
dissipated.  It  is  clear,  however,  from  our 
cases,  tliat  Oie  mere  nse  of  the  words 
"equally**  and  "edually  dlTtded**  will  not  tt- 
fect  that  result  In  Frierson  t.  Van  Bwen, 
supra,  the  words  used  were  "equal  dlTidon**; 
tn  Deadrlck  t.  Armour,  siQum,  "eqaally  dk 
Tided  amongst  ^  her  chlldroi'';  in  8att«- 
fleld  T.  Hayes,  siuaa,  "equally  divided  be- 
tween tux  danghtov."  In  WomackT.  Smltb. 
U  Humph.  478,  479  (64  Am.  Dec  611).  who* 
the  l^ciee  itfter  tbe  death  of  ttie  life  tm- 
ant  wtfe  "givMi  to  OuSx  lawful  cbUdrai,'* 
it  was  held  tbat  this  meant  that  the  fund 
was  to  be  'Anally  divided  amongst  tbeir 
children."  In  Morton  t.  Morton,  2  Swan, 
318,  the  language  was  "equally  divided  be- 
tween my  children";  in  Fnlkwson  t.  But 
lard,  supra,  "equally  amongst  all  my  chil- 
dren" ;  in  Beasl^  t.  Jenkins,  sapra,  "equal- 
ly divided  betwe^  all  my  brotbOT*  and 
sisters'  childroi";  in  Connell  McKenua, 
supra,  "divided  equally  among  my  children": 
in  Nichols  v.  Guthrie,  supra,  "equally  divid- 
ed among  the  chUdroi";  in  Parrlsh  t. 
Groomes,  supra,  "to  be  distributed  equally 
between  my  lawful  heirs." 

Nor  does  the  use  of  the  words,  "share"  or 
"share  and  share  alike***  dissipate  the  <dass 
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BOtlcaL  In  Jaduon  t.  Srei^  8  Tenn.  Gas. 
811,  the  words  were  "equal^,  diare  and 
Bhare  alike";  and  In  Folkeraon  Bollard, 
supra,  the  word  'Shares"  was  used— that 
Js,  "equally  amongst  all  my  cSilldren,  and  In 
case  any  of  my  children  should  die  before 
the  time  aforesaid,  leaving  lawfnl  children, 
said  last  mentioned  children  shall  take  the 
■hares  of  tb^r  parents,"  etc. 

The  use  of  the  words  "shar^  or  "share 
and  share  alke**  are  In  effect  no  more  than 
the  providing  for  equality  as  expressed  in  the 
words  "equaUy"  or  "equally  divided,"  whldi 
Is  a  thouf^t  essential  to  the  class  doctrine, 
since  the  persons  who  wIU  ultlmatdy  form 
the  members  of  tbe  class  cannot  be  known 
to  the  testator,  so  as  to  fix  their  portions; 
and,  as  said  in  Bood  on  Wills,  |  484,  "the 
proportions  of  the  membera  in  cases  of  gifts 
to  any  simple  class,  as  to  A.'B  children, 
would  be  equal"  If  the  testator  should 
single  out  any  individuals,  either  by  name 
or  In  any  other  manner,  so  as  to  des^ate 
and  distlngol^  them,  this  would  necessarily 
break  up  the  class  Idea. 

The  provision  for  substitutlona]  represen- 
tation does  not  render  the  class  notion  in- 
operative. This  is  ara>arent  ftom  several 
of  our  cases  In  whicb  that  doctrine  hAs  been 
held  applicable.  In  the  case  of  Womack  t. 
Smith,  supra,  it  appears  that  several  leg- 
acies  were  glvoi  in  trust  for  the  use  of  tes- 
tator's son,  lAomaB  Lindsey,  and  his  wife, 
and  the  snrvlvor  of  tiiem,  during  the  whole 
life  of  the  snrvlvor,  and  at  the  death  of 
said  tenants  for  life  the  legacies  were  given 
to  their  lawful  children,  "or  in  case  of  their 
death,  or  the  death  of  any  ot  them,  to  their 
lawful  offspring."  In  Fulkerson  v.  Bnllard, 
supra,  the  language  of  the  will  was,  "and  at 
the  expiration  of  five  years  it  Is  my  dertre 
and  direction  that  my  executors  divide  said 
negroes  (Henry,  John,  Helson.  Will,  Lurana 
and  Marlah)  equally  amongst  all  my  chil- 
dren ;  and  in  case  any  of  my  diildren  shonld 
die  before  the  time  aforesaM,  leaving  lawfnl 
children,  said  last  mentioned  chlldrai  shall 
take  the  shares  of  their  paroits  In  said 
negroes." 

In  dlBCUBSlng  the  effect  of  this  language, 
the  court  said  In  that  case:  "Had  the  tes- 
tator intended  that  the  l^cy  shonld  vest 
In  such  of  his  children  as  mi^t  be  living  at 
the  time  of  his  death,  why  insert  this  last 
clause,  if  'any  of  my  children  should  die  be> 
fore  the  time  aforesaid,  leaving  lawful  chil- 
dren, said  last  mentioned  children  shall  take 
the  shares  of  their  parents  In  said  negroes'? 
If  the  legacy  had  vested  at  the  death  of  the 
testator,  as  complainant  Insists  it  did,  then 
if  either  of  his  children  bad  died,  having  a 
vested  right  to  the  legacy,  leaving  children, 
they  would  have  been  entitled  to  the  legacy 
of  their  parent,  as  bis  dlstrlbuteee,  without 
this  last  clause.  But,  as  we  think,  because 
he  did  not  Intend  the  l^cy  to  vest  until 
the  expiration  of  the  five  years  after  his 
death,  he  thoni^t  proper  to  give  it  then  to 


such  diildreu  as  he  might  have  Uvlng  at 
that  time.  And  supposing  that  some  of  his 
childrtti  might  die  befoi^  that  time,  leaving 
lawful  children,  and  knowing  that  the^nnd- 
chtldren  would  not  be  embraced  by  the  term 
'children,*  he  thought  proper  to  provide  for 
such  a  conting^icy,  and  for  that  purpose  in- 
serted the  last  <dause.** 

In  the  case  of  Connell  v,  McKenna,  supra, 
the  language  of  the  will  waai  "After  tile 
deatii  of  my  wife  I  desire  my  executors  to 
take  tdiarge  of  my  estate  and  divide  U  equal- 
ly among  my  children,  and  those  of  my  chil- 
dren who  are  dead  at  the  time  I  wish  their 
children  to  represent  their  parents  and  take 
their  share  of  the  estate."  After  quoting 
these  words,  the  court  said  In  that  case: 
"We  bold  that  these  words  vest  the  remain- 
der In  the  children  or  grandchildren  living 
at  the  termination  of  the  life  estate  as  a 
class,  and  not  In  severalty."  In  Jackson  v. 
Everett,  supra,  the  instrument,  after  provid- 
ing for  a  life  estate  In  Elizabeth  M.  Everett, 
proceeded:  "And  on  her  death  the  same  is 
to  go  to  any  children  she  may  leave  at  her 
death,  and  the  Uvlng  representatives  of  such 
as  may  be  dead  equally,  share  and  share 
alike."  In  Blass  v.  Helms,  supra,  after  the 
termination  of  the  life  estate  the  language 
was  "to  the  living  children  of  my  daughter 
Mrs.  Margaret  Briscoe,  and  the  child  or 
children  of  any  of  her  children  that  may  be 
dead."  In  Nichols  v.  Outbrle  the  will  pro- 
vided that  at  the  death  of  the  life  tenant 
"all  of  said  property  Is  to  be  equally  divided 
among  the  diUdren  of  said  Elizabeth  or  the 
descendants  of  such  children." 

We  now  come  to  those  cases  whidi  have 
been  held  not  to  fall  within  the  <flas8  doc- 
trine. 

In  Cathey  v.  Cathey,  9  Humph.  470,  ^ 
Am.  Dec.  714,  the  will  read :  "I  give  and  be- 
queath to  my  beloved  wife,  Honor  B.  Cathey, 
all  my  property,  both  real  and  personal,  for 
her  to  divide  among  my  children,  as  she  may 
think  best;  but  If  she  should  marry  after 
my  death,  then,  in  that  case,  It  Is  my  will 
and  desire  that  my  estate  be  equally  divided 
among  her  and  my  children,  share  and  share 
alike."  It  was  pointed  out  in  the  opinion 
construing  the  will  that  no  particular  period 
was  fixed  for  the  distribution,  but  UUa  was 
left  to  the  discretion  of  Hre.  Oathey;  like- 
wise that  abe  was  given  power  to  gtn  audi 
portions  to  the  chlldrai  as  she  ml^t  aee 
proper,  and  waa  not  bound  to  make  them 
eqnaL  Here  two  elanents  of  the  class  doc- 
trine were  ladElng.  There  waa  no  particu- 
lar evoit  Ml  the  happening  of  which  dis- 
trlbotion  should  take  plao^  and  there  was 
likewise  an  indlvldiiallaatlon  of  the  dUIdren 
through  the  medium  of  the  power  of  the 
wife  to  divide  anu»is  the  diildren  as  she 
might  see  proper,  thus  recognising  htg  pow- 
er to  regard  the  Individual  merits  or  needs 
of  the  chlldrai,  and  to  an>ropilate  ber  hui^ 
band's  property  accordingly. 
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In  Brldgewater  r.  Qordon,  2  Sneed,  6.  Qie 
language  of  the  wfll  was : 

"I  give  to  my  beloved  wife,  Elizabeth 
Moores,  during  her  life  or  widowhood,  all 
mj  estate,  both  reel  and  personal,  to  be 
used  by  her  for  the  purpose  of  raising  and 
educating  my  children,  and  that  she  may  at 
her  discretion,  at  any  time,  give  to  any  of 
my  children,  at  their  marriage  or  settlement 
In  business,  such  portion  of  my  estate  as 
she  may  consider  expedient  and  proper;  pro- 
vided, that  such  portion  so  given  shall  not 
exceed  their  distributive  share;  and  pro- 
vided, also,  that  all  such  portion  of  property 
so  given  by  her  shall  be  valued  by  two  or 
more  disinterested  and  competent  men,  and 
that  an  account  of  all  such  property  so  giv- 
en shall  be  kept  by  my  executor,  so  that  at 
the  final  settlement  all  my  children  may 
have  received  equal  portions,  share  and 
share  alike. 

"Secondly.  At  the  death  or  marriage  of 
my  said  wife  It  Is  my  will  that  my  estate  be 
equally  divided  between  my  children,  share 
and  share  alike,  having  a  Just  and  equitable 
regard  to  such  portions  of  property  as  may 
have  been  given  to  any  of  them  by  my  wife 
as  afore-authorized,  so  that  no  one  of  them 
may  receive  more  than  another." 

In  commenting  on  this  language,  stress 
was  laid  upon  the  provisions  made  for  ad- 
vancements to  the  children,  and  then  for 
the  subsequent  equalization,  so  as  to  make 
the  shares  the  same.  The  provision  for  ad- 
vancements indicated  that  the  mind  of  t^e 
testator  was  upon  each  individual  child, 
showing  a  purpose  to  create  an  estate  In  sev' 
eralty. 

In  Harris  v.  Alderson,  4  Sneed,  250,  the 
will  was:  "I  give  and  leave  in  the  hands 
and  posseeslon  of  my  two  sons,  William  B. 
Alderson  and  Balthus  C.  Alderson,  the  one- 
fourth  part  of  said  balance  of  all  my  estate 
and  the  Increase  thereof,  to  be  by  them  tak- 
en care  of  for  the  express  use  and  benefit  of 
my  daughter,  Susan  Alderson,  and  her  chil- 
dren that  she  DOW  has  or  may  have,  and  ap- 
ply it  to  their  use  and  benefit,  and  no  othex 
whatever,  and  at  her  death  to  be  equally  di- 
vided between  her  children."  The  court  held 
that  the  dilldren  were  individualized  by  the 
use  of  the  expression  "that  she  now  has  or 
may  have,"  and  thus  distbigalshed  It  ftrom 
Satterfleld  t.  Mayes,  and  held  it  to  fall  un- 
der Bridgewater  v.  Gtordon.  *Tho  property 
is  for  the  use  and  benefit  of  said  Snsan  and 
bet  children,  'that  8he  mow  has  or  may  haioe.' 
To  these— that  Is,  to  those  chiidroi  then  In 
being,  three  In  number,  or  that  ml^t  there- 
after be  bom  to  her^the  property  Is  to 
go  at  her  death.  The  remainder  could  not  be 
more  fixed  or  certain  in  each  (Ailld  then  In 
existence,  opening  to  let  in  such  as  might 
be  bom  afterwards.  U  they  had  been  named." 

In  Petl7  T.  Moore,  S  Sneed,  126,  it  ap- 
peared that  the  testator,  by  his  wiU,  derla- 
ed  and  bequeathed  his  estate,  both  real  and 


pWBonal,  to  his  wlffe  for  life,  vrith  the  re- 
malnd«  to  his  11  children  equally.  By  a 
codicil  he  devised  and  bequeathed  in  trust 
to  his  S  sons,  William,  Samuel,  and  Arm- 
stead,  Jr.,  in  fee  all  the  property,  both  real 
and  personal,  that  should  be  coming  to  Ms 
7  children,  viz.,  John,  Francis,  Robert,  Alex- 
ander,  Mary,  Louisa,  and  Catherine,  at  the 
death  of  the  widow,  to  use,  manage,  and 
control  for  the  braiefit  of  the  abov^nanied  7 
children.  Then  followed  this  provision:  "I 
do  will  and  declare.  If  any  of  my  11  chil- 
dren shall  die  without  an  h^  of  their  body, 
that  all  of  the  property  that  shall  ever  de- 
scend to  them,  from  me,  shall  return  and  be 
equally  divided  among  the  remainder  of  my 
heirs  that  shall  be  living."  In  this  case  the 
children  were  named,  and,  of  course,  the 
class  doctrine  did  not  apply;  but  the  estate 
was  vested  at  once  upon  the  death  of  the 
testator,  subject  to  be  divested  on  the  bap- 
penlng  of  the  contingency  last  quoted. 

In  Alexander  v.  Walch,  3  Head,  493,  the 
will  was  la  this  language:  "I  give  to  my 
sister,  Nancy,  all  my  land  eetate,  and  negro 
man,  named  Abe,  and  a  negro  boy,  named 
Stephen,  during  her  natural  life,  then  to  be 
sold  and  equally  divided  amongst  my  sis- 
ters and  brother."  The  testator  had  only 
one  brother  and  two  sisters.  This  individu- 
alized the  persons  as  distinctly  as  if  the 
names  had  been  glv^  The  court  said: 
"There  was  no  uncertainty  or  contingency 
as  to  the  legatees.  He  had  only  one  broth- 
er and  two  sisters,  and  to  them  the  remain- 
der is  given.  The  gift  is  as  perfect  and  ex- 
plicit as  to  the  persons  who  are  to  take  as 
If  they  were  named.  The  remainder  vested 
In  his  brother,  William,  and  sisters,  Mar- 
garet and  Mary,  under  the  descrtption  of 
brother  and  sisters,  upon  the  death  of  the 
testator,  in  the  same  manner  aa  if  their 
names  had  been  Inserted." 

In  McClung  v.  McMillan,  1  Helsk.  655,  tbe 
will  was:  "In  order  to  enable  my  dear 
wife,  Margaret,  to  raise  and  educate  oar 
children,  I  do  s;ive  and  bequeath  to  her  all 
my  property,  both  real  and  personal,  to  haTe, 
manage  and  use  during  her  natural  life,  and 
at  her  death  to  be  equally  divided  among 
all  my  children.  None  of  my  property  shall 
be  sold  without  my  wlte^  consent  and  I 
do  not  desire  a  public  sale  of  anything." 
After  appointing  his  wife  his  executor,  he  «- 
ecated  a  will,  and  afterwards  made  a  codi- 
cil In  tbe  following  words:  "It  la  my  will 
that,  if  my  wife  should  die  before  oar  young- 
est children  are  raised  and  educated,  they 
shall  be  entitled  to  as  much  more  than  the 
other  children  as  will  raise  and  educate 
them.  This  Is  to  constltnte  put  and  paicd 
of  my  wllL" 

Oonstming  this  will,  and  holding  that  It 
did  not  tall  under  the  ideas  doctrine^  tbe 
court  referred  eepeciaUy  to  the  power  given 
the  wife  to  use  and  appropriate  tbe  fond  to 
the  raising  and  educating  of  the  ddldren. 
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"which  power  necessarily  ImpUes,"  said  the 
court,  "that  the  fund  might  be  appropriat- 
ed in  nnequal  proportions  for  the  raising  and 
educating  of  the  sereral  chlldrai."  The 
court  also  referred  to  the  provision  made  for 
the  younger  children,  whereby,  at  the  death 
of  the  wife,  they  were  to  have  as  much  mora 
than  the  others  as  woald  educate  them.  It 
was  said  that  these  provisions  were  incon- 
sistent with  the  aamimptlon  that  the  chil- 
dren took  as  a  unit,  having  a  joint  Interest 
in  the  estate. 

In  Puryear  v.  Edmondson,  4  Hdak.  48,  the 
language  under  consideration  was:  "My  will 
and  desire  Is,  and  I  do  will  and  appoint,  that 
the  moneys  arising  from  the  sale  of  the 
lands  and  personal  proper^  willed  and  di- 
rected to  be  sold  after  the  death  of  my  wife 
be  equally  divided  between  the  children  of 
my  brother,  John  Winstead,  and  my  nephew 
John  Konlng,  sister  Mason  Wilson,  and  the 
children  of  said  Mason  Wilson,  each  one  to 
have  an  equal  share;  and  should  any  of  the 
above  persons  or  beneficiaries  object  or  con- 
test my  will,  I  will  and  direct  that  the  share 
of  such  person  or  beneficiaries  in  this  item 
of  my  will  so  contesting  be  withheld  and 
abstracted  from  his  or  her  share,  and  glvra 
to  such  of  the  persons  or  beneficiaries  In 
this  item  of  my  will  as  shall  not  contest 
the  same."  The  court  held  that  the  language 
quoted  Indicated  that  the  legatees  were  all 
In  the  mind  of  the  testator  when  he  wrote 
his  will,  and  were  severally  the  objects  of 
his  affection.  The  court  said  that  this  was 
"most  manifest  from  the  manner  In  which 
they  are  named  in  the  will,  and  that  he  In- 
tended to  vest  each  of  them  with  an  individ- 
ual Interest  In  the  same  Is  apparent  from  Ms 
repeated  declarations  of  an  intention  that 
one  shall  not  have  more  than  another,  but 
that  they  shall  share  his  bounty  equally." 
The  court  then  notes  specially  the  fact  that 
the  bequest  was  to  my  "brother  John  Win- 
stead's  children,  and  my  nephew  Eonlng, 
and  my  alsta  Mason  Wilson,  and  her  diU- 
dren."  Here  was  a  distinct  IndlTidoaliza* 
tlon  of  the  nephew,  Konlng,  and  the  sister, 
Mason  Wilson. 

We  may  note  In  passing  that  In  this  case, 
and  In  the  previous  case,  and  In  some  of  the 
others  in  this  line  of  cases,  stress  Is  laid 
upon  the  use  of  the  words  "equally"  or 
'^equally  divided";  but  It  la  to  be  noted  that 
In  this  class  of  cases  this  language  Is  used 
In  connection  with  a  reference  indicating 
some  Individual  persons  In  the  mind  of  the 
testator  whose  shares  were  to  be  made  equal 
with  others.  We  have  already  pointed  out 
that  In  the  line  ct  cases  falling  under  Sat- 
terfleld  t.  M^yes  the  same  language  appears, 
and  that  it  Is  an  essential  element  in  that 
class  of  cases  that  there  >bonld  be  an  equal 
division  when  the  time  of  distribution  arises, 
because  in  the  absence  of  such  provision  for 
equal  dlrlslon,  ^ther  express  or  implied, 
there  would  be  an  Individualization  of  the 


objects  of  testator's  bounty  that  would  de- 
stroy the  class  notion. 

In  Green  v.  Davidson,  4  Bart  488,  It  ap- 
peared that  Joseph  Eellar  died  about  1840, 
leaving  a  widow  and  12  children;  that  by 
his  will  be  left  his  land  to  his  wife  during 
life  or  widowhood,  and  upon  her  death  or 
marriage  he  directed  his  land  to  be  sold  on 
a  credit  of  one,  two,  and  three  years,  "and 
the  money  to  be  equally  divided  among  his 
children,  and  that  if  any  of  his  children 
marry,  that  they  have  an  equal  part  of  his 
estate  as  those  already  married,  to  be  given 
them  out  of  his  perishable  property."  He 
directed  that  his  children  should  be  made 
equal,  taking  Into  consideration  what  he  had 
|glv^  those  already  married.  The  provi- 
sion with  reference  to  children  that  should 
hereafter  marry  and  those  already  married 
clearly  Indicated  tbat  the  testator  had  In 
mind  individual  children. 

In  Whitman  v.  Young,  1  Tenn.  Ch.  686,  the 
language  was:  "At  the  death  of  my  wife,  It 
is  my  will,  and  I  do  direct,  that  the  above 
lot,  with  the  house  and  shop  thereon,  with 
the  tools  belonging  to  said  shop,  be  sold  on 
a  credit  of  one,  two,  and  three  years,  and 
the  proceeds  of  the  sale  to  he  equally  divided 
among  my  children,  share  and  share  alike, 
one  share  to  go  to  my  grandson,  Charles  H. 
Wallace,  and  one  share  to  go  and  be  vested 
In  my  two  grandsons  Mark  Judd  and  Jacob 
Judd,  and  the  lawful  issue  of  their  bodies. 
Should  elOier  of  them  die  without  such  issue 
living  at  the  time  of  his  death,  then  this 
share  to  vest  in  ttw  survivor  and  itis  Issue. 
Should  both  of  than  die  without  such  issue 
at  the  time  of  their  deatli,  then  In  that 
case  said  pn^perty  to  descend  to  my  h^ra 
forever."  The  court  said :  **The  preeoit  will 
does  not  give  the  property  to  a  dasa  In  Qie 
same  degree,  for  it  distinctly  gives  a  share 
equal  to  the  share  of  the  testa,toT*B  children 
to  one  grandson,  a  son  of  a  deceased  daugh- 
ter, and  a  similar  riiare  to  two  other  grand- 
sons, the  children  ot  another  daughter. 
These  grandsons  are  designated  by  name. 
We  have,  therefore,  dUTerent  idasses,  and 
some  of  the  devisees  expressly  named.  It  Is 
true  that  the  shares  of  the  grandsons  are.  In 
the  contingency  of  their  dying  without  issue 
living  at  the  deatti  of  the  survivor,  to  go  to 
the  testator's  heirs.  But  the  Intention  to 
give  a  several  benefit  to  particular  devisees 
Is  clear,  and  this  is  suffldent  to  take  the  case 
out  of  the  class  rule."  Here  it  is  perceived 
that  there  was  not  one  dasslflcation  merely, 
but  two,  and  Individuals  were  spedallzed  and 
named. 

In  Allen  v.  Allen,  2  l&m.  Oh.  28,  the  lan- 
guage of  the  will  was :  avoid  mlsnnder^ 
standing  or  confusion,  I  will  and  bequeath 
to  eadi  of  my  children  an  equal  share  of  my 
estate  after  deducting  from  the  receivers  the 
several  portions  as  I  have  qwdfied  above." 
The  court  said :  "Tha«  can  be  no  doubt  that 
the  testatoi's  children  took  vested  and  trans- 
missible interests  in  remainder  in  the  pio- 
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ceeds  of  Bale,  for  Uie  Intention  Is  dear  to 
give  eadi  child  a  sereral  Interest"  Whit* 
man  T.  Tonng,  1  Tenn.  CIl  986:  In  the  first 
sentttce  of  the  opinion  St  Is  said:  tbe 
will  of  Uatthew  P.  Walker,  irtilch  wM  re- 
corded In  1S51»  bis  property  was  derlaed  to 
his  widow,  Agnes  Walker,  for  life,  and  then 
to  be  sold  and  the  proceeds  dlrided  among 
hlB  children  equally,  after  deducting  advance- 
ments as  showli  by  tb»  wUL"  Tike  provision 
for  advancement  Indlvldnaliud  the  dUldrtfi, 
showing  that  he  had  In  mind  each  diild. 

In  Davis  v.  Goforth,  1  Lea,  81,  the  devise 
under  consideration  was  to  defendant's  moth- 
er for  life,  "and  at  her  death  to  be  equally 
divided  between  her  diUdren,  to  belong  to 
than,  their  heirs  and  ass^ns,  forever."  The 
mother  had  nine  children.  The  court  said: 
"It  is  weU  settled  that  anything  that  indi- 
cates an  intention  on  the  part  of  the  testator 
that  one  or  mote  Individuals  of  the  dealg* 
nated  class  sliall  enjoy  a  several  interest  la 
sufficient  to  give  to  all  of  the  class  a  vested 
and  transmissible  estate.  McClong  v.  Mc- 
Millan, 1  Helak.  OSS.  The  closing  words  of 
the  devise  under  consideration  show  that  the 
testator  was  not  looking  alcme  to  his,  children 
as  a  class,  but  as  Individuals  whose  heln 
and  assigns  might  in  some  contingencies 
take."  It  was  accordingly  held  that  each 
cblld  took  a  vested  intenrt  in  remainder 
in  the  land.  The  (dosing  words  on  which  the 
dlstlnctlcoiL  was  based  were  "th^  heirs  and 
assigns."  This  indicated  that  the  land  might 
pass  to  tlie  heirs  of  eadi  child,  or  the  land 
might  be  assigned  or  sold.  This  situation 
could  not  exist  under  the  class  doctrine,,  be- 
cause until  the  happening  of  the  contingency 
on  which  tbe  distribution  is  to  take  place 
it  is  not  known  who  the  omun  may  be.  The 
distinction  here  is  very  slU^ht,  but  was  con- 
sidered sufficient  by  the  court  in  tbe  case 
referred  to.  Of  course,  ordinarily  Uie  ex- 
pr^ions  "heirs  and  assigns  forever,"  or 
'"heirs  forever,"  Indicate  a  purpose  to  convey 
an  estate  In  fee;  but  in  the  preset  case  the 
court  attached  to  them  the  meaning  above 
referred  to  as  designating  a  purpose  to  give 
a  severable  Interest 

Owos  V.  Dunn,  85  Tenn.  181,  2  S.  W.  28: 
"It  is  my  will  that  my  property  be  kept  to- 
gether under  the  direction  of  my  wife,  and 
executors,  A.  P.  Bradford  and  N.  B.  Dunn, 
and  that  my  children  be  as  thoroughly  edu- 
cated as  circumstances  wUl  admit  of,  and  as 
they  marry  off,  give  each  a  decent  outQt, 
which  shall  be  eqaal,  and  at  the  death  of  my 
beloved  wife,  the  property  to  be  equally  di- 
vided between  my  children."  Here  the  pro- 
vision for  the  education  of  the  children,  and 
for  apportioning  them  oft  as  they  married, 
and  the  direction  to  give  "each  a  decent  out- 
fit," clearly  showed  that  the  testator  had  in 
mind  each  Individual  child. 

Balcb  V.  Johnson,  106  Tenn.  249,  61  8.  W. 
289:  The  provision  In  tbe  deed  was:  "To 
Mrs.  Julia  Johnson,  wife  of  Andrew  John- 
ran,  Jr.,  during  her  lifetime^  and  at  her 


death  to  the  bodily  heirs  of  said  Andrew 
Johnson,  Including  Ellas  Brers,  st^Klaugh- 
ter  of  Andrew  Johnson,  Jr.,"  ete.  Here  the 
mention  of  Ellen  Svers  disintegrated  the 
class  notion,  and  it  was  lield  Uiat  she  bad  a 
"vested,  transmissible  remainder." 

Smith  V.  Smith,  108  Tenn.  21,  64  S.  W. 
48S:  "I  will  and  bequeath  to  my  b^ved 
wife  •  •  •  all  my  real  estate  •  •  • 
attex  the  payment  of  my  Just  debts.  After 
the  death  of  my  wife  *  *  *  I  will  and 
bequeath  to  my  son,  Samuel  F.  Smith,  and 
his  heirs,  equal  shares  in  my  home  farm." 
The  court  hdd  that  the  word  "heirs"  meant 
children,  and  said:  "The  devise  In  question 
is  of  a  severable  Interest  to  the  son  Samu^ 
and  it  may  be  regarded  as  settled  tha^ 
where  there  Is  anything  in  the  will  indicat- 
ing an  Intention  on  the  part  of  the  testator 
that  'one  or  more  Individuals  of  the  dealg* 
nated  class  shall  enjoy  a  several  interest,' 
this  is  sufficient  to  give  all  of  the  class  a 
vested  and  transmissible  interest" 

All  the  foregoing  cases  are  grouped  In  the 
case  of  Sanders  v.  Byrom,  supra.  Among 
these  are  also  the  cases  of  Ward  v.  Saunders, 
3  Sneed,  387.  and  ELklns  v.  Carsey,  3  Tenn. 
Cas.  392,  which  we  have  not  until  this  time, 
considered  In  the  present  opinion.  In  Sand- 
ers V.  Byrom  It  was  said  that  these  two 
cases  were  to  be  classed  with  those  falling 
under  the  case  of  Brldgewater  v.  Gordon, 
but  that  they  seemed  to  ignore  the  rule  stat- 
ed in  that  and  similar  cases,  and  were  not 
in  line  with  previous  or  subsequent  cases. 
We  have  given  further  conaideratiou  to  these 
cases,  and  now  state  our  conclusions  as  fol- 
lows: 

In  Ward  v.  Saunders,  3  Sneed.  387,  It  ap- 
peared that  the  clause  of  the  will  under  con- 
struction was:  "I  win  that  all  my  estate, 
both  real  and  personal,  that  may  come  to  the 
hands  of  my  executors,  for  the  use  and  bene- 
fit of  my  daughters,  Levlsa  Saunders,  Cath- 
erine Campbell,  and  Celia  Stone,  remain  in 
the  hands  of  my  executors,  in  trust  for  my 
said  daughters  during  their  natural  lives, 
and  then  to  the  heirs  of  their  bodies  for- 
ever." 

The  question  in  the  case  arose  upon  the 
estate  devised  to  Levlsa  Saunders  during  her 
natural  life,  and  then  to  the  hein  of  her 
body  forever.  She  had  Ave  children,  Tabltha 
M.  Harris,  who  married  Baker  W.  Harris, 
Mary  H.  Perdue,  who  married  John  W.  Per- 
due, and  three  sons.  Mrs.  Harris  and  Mrs. 
Perdue  died  during  the  lifetime  of  their 
mother,  Levlsa,  leaving  their  husbands  sur- 
viving. Mrs.  Harris  left  three  children,  and 
Mrs.  Perdue  one.  Baker  W.  Harris  adminis- 
tered upon  the  estate  of  his  wita,  and  also 
upon  that  of  Mrs.  Perdue. 

The  court,  after  holding  that  the  words 
"heirs  of  the  body"  were  to  be  construed  as 
words  of  purchase,  and  not  of  limltati<Hi, 
proceeded: 

"This  la  conceded;  but  it  la  eontended  hy 
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the  comuel  for  the  three  children  of  Mrs. 
Saunders  who  survived  tar,  that  the  proper 
meaning  of  the  word  la  'children,'  and  that 
the  devise  and  bequest  should  be  constmed 
aa  if  the  word  VAlldren*  vrere  used  in  the 
will,  and  Omt,  aa  the  children  conetltate  a 
class,  the  three  sons  who  survived  the  mother 
are  the  dass,  and  entitled  to  the  entire  boie- 
flt  of  the  bequest,  according  to  the  case  of 
Ivey,  Adm'r,  v.  Satt^eld,  11  Hnmph.  68. 

"In  order  for  this  rale  to  appl7i  there  most 
be  a  class  of  persons  who  are  objects  of  the 
bequest  The  fund  In  this  case  was  compos* 
ed  of  various  kinds  of  property — Elands  In 
Tennessee,  lands  In  Kaitucky,  or,  if  the  exec- 
utors thought  best  to  sell,  proceeds  of  Ken- 
tucky lands,  negroes,  and  other  personal 
property. 

"The  words  *h^  of  the  body*  Include 
children  as  a  class.  It  Is  tm^  and  also  In- 
dude'otber  classes,  as  grandchildren,  great- 
grandchildren, etc.  When  used  In  appllca- 
tloQ  to  real  estate,  where  property  is  glTen 
to  the  heirs  at  law  of  any  person,  the  words 
are  construed  strictly;  where  it  Is  given  to 
the  heirs,  the  rule  is  flexible,  and  may  mean 
next  of  kin,  or  heirs  at  law,  according  to  the 
nature  of  the  property  given,  whether  real 
or  personal.   •   •  • 

"The  words  'heirs  of  the  body'  are  also 
flexible,  and  mean,  if  applied  to  personalty, 
that  children,  next  of  kin,  should  take;  or, 
to  use  the  words  of  the  vice  chancellor  In 
the  case  of  Patterson  v.  Johnson,  17  Law  & 
Eq.  Rep.  21,  'I  apprehend  that  there  can  be 
no  doubt,  where  the  words  "heirs,"  or  "heirs 
of  the  body,"  are  used,  that  the  meaning  Is 
flexible.  When  applied  to  real  estate,  they 
mast  be  construed  according  to  their  strict 
legal  meaning;  but  when  used  aa  to  person- 
alty, the  word  "heirs"  la  held  to  mean  next 
of  kin,  and  the  words  "heirs  of  the  body"  In- 
terpreted as  next  of  kin,  issue  of  the  body.* 
•  •  • 

"It  Is  our  opinion  that  all  persons  who 
were  In  being  at  the  death  of  Mary  Bowen 
[the  testatrix],  and  were  embraced  by  the 
expression  'heirs  of  the  body*  of  Mrs.  Saun- 
ders, were  objects  of  the  gift  In  remainder, 
and  took  vested  Interests,  which  would  pass 
to  their  representatlTes  on  their  death — real 
estate  to  their  heirs  at  law,  and  the  remain- 
der in  the  personal  estate  to  their  personal 
representatives;  and  wh^  children  of  Mrs. 
Saunders  were  bom  from  time  to  time,  the 
estates  In  remainder  would  open,  and  vest 
severally  In  such  children." 

"In  the  present  case,  the  legal  estate  In 
remainder  vested  severally  in  the  five  chil- 
dren of  Mrs.  Saunders." 

The  case  seems  to  turn  upon  the  use  of 
the  term  "heirs  of  the  body,"  which  ex- 
pressed, not  one  dass,  but  several,  as  chil- 
dren, grandchildren,  and  great-grandchil- 
dren, and  also  upon  the  fact  that  there  was 
both  real  and  personal  property  Involved, 
And  as  to  real  property  Oeia  words  must  be 


glvtfi  thdr  strict  tecAinlctl  meaning,  while 
as  to  personal  property  they  would  mean 
next  of  kin.  In  thto  view  It  was  held  that 
the  class  notloa  <M  not  sdst 

In  ElUns  T.  Carssy,  8  Tenn.  Cas.  282,  it 
appeared  that  the  testator  devised  land  to 
two  of  his  daughtoa  "during  thdr  natural 
life,  and  to  thdr  chlldrai,  respectively,  at 
their  death."  By  a  dause  immediately  pre- 
ceding this  he  had  devised  land  to  another 
daughter,  to  her  and  to  her  diildren  living 
at  the  time  of  her  death" ;  "that  Is,"  eon- 
tlnnes  the  opinion,  "devised  the  ronalnder 
to  vest  in  a  dass  la  future.**  It  was  said 
that  this  evldoiced  that  by  the  language 
used  in  the  dause  first  quoted  the  testator 
intended  "to  vest  the  rranainder  in  presenti 
In  his  gmiiiintiiMi^  ss  tenants  in  common." 
The  opinion  was  delivered  by  a  special  Judges 
Is  very  brief,  less  than  half  a  pag^  and  re- 
fers to  no  authority.  The  reasonlic  ot  the 
opinion,  Implied  ratbw  than  e:q>ressed,  seems 
to  be  that  Inasmuch  as  the  testator  had  used 
language  In  reference  to  the  proper^  devised 
to  one  daughter  which  left  no  doubt  that  the 
class  doctrine  was  to  apply  ("and  to  her  chil- 
dren living  at  the  time  of  her  death"),  and 
followed  this  by  a  devise  to  his  two  other 
daughters  In  which  this  expression  was  omit- 
ted, and  time  was  substituted  for  it  the 
expression  "and  to  his  children,  respectively, 
at  his  death,"  he  uuderstood  the  two  exprea- 
sions  as  conveying  a  dUfer^t  meaning ; 
that  by  changing  the  form  of  the  language 
he  Intended  also  to  change  the  thought,  and 
to  pass  a  diff^ent  estate.  This  case,  there- 
fore, stands  on  its  own  peculiar  facts,  and 
in  no  respect  impairs,  or  was  Intended  to 
Impair,  the  authority  of  those  cases  (Frier- 
son  V.  Van  Buren,  7  Yerg.  606,  27  Am.  Dec. 
628;  Satterfleld  v.  Mayes,  11  Humph.  68; 
Beasley  v.  Jenkins,  2  Head,  192;  Connell 
V.  McEenna,  2  Tenn.  Cas.  190;  Parrish  v. 
Groomes,  1  Tenn.  Ch.  681)  wherein  the  fu- 
ture event  was  indicated  simply  as  at  or 
after  the  death  of  some  prior  taker.  San- 
ders V.  Byrom,  112  Tenn.,  loc.  dt  478,  79  S. 
W.  1028. 

All  of  the  cases  on  this  subject,  up  to  the 
time  that  Sanders  v.  Byrom,  supra,  was  de- 
cided, were  catalogued  and  classified  in  that 
case,  except  the  following,  which  have  been 
collected  by  counsel  In  the  present  case,  viz.: 
Lockwood  V.  Nye,  2  Swan,  519,  58  Am.  Dec. 
73 ;  Rogers  v.  Rogers,  2  Head,  660 ;  Forrest 
V.  Porch,  100  Tenn.  891,  45  S.  W.  676.  In 
neither  of  these  cases,  however,  was  the  class- 
doctrine  In  terms  referred  to.  In  Lockwood 
V.  Nye  there  was  no  occasion  for  it,  since 
the  persons  who  were  to  take  were  named  in 
the  will.  Rogers  v.  Rogers  turned  upon  the 
rules  applicable  to  the  execution  of  powers, 
but  In  the  final  analysis  the  property  was 
disposed  of  under  the  class  doctrine.  In  For- 
rest V.  Porch  the  doctrine  was  applied  aa 
necessarily  suggested  by  the  foots,  and  the 
dlscusskm  vras  upon  the  subject  whether  the 
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pwaons  answering  tbe  dascriptlon  of  "hetrs** 
of  the  testator  at  the  deatb  of  the  widow 
were  to  take  per  stirpes  or  pw  capita,  at 
ythe  time  fixed  In  tbe  will  for  distribution. 

The  preset  opinion,  and  Sanders  t.  By- 
rom,  snpra,  we  belleTe,  when  taken  together, 
famish  a  folrly  full  review  of  the  dodzlne 
as  understood  and  admlnlstwed  In  this 
state.  This  doctrine,  like  the  mie  in  Shei- 
la's Case,  la  not  difficult  to  state,  but,  also 
like  tiie  rule  In  that  case,  is  dlSScult  to  ap- 
ply to  concrete  facts.  Tbe  difficulty,  we 
think,  has  arisen  oat  of  the  effort  to  escape 
Its  effect  by  making  subtle  distinctions.  The 
better  course,  It  seems  to  us,  Is  to  adhere  to 
tbe  plain  rul^  unless  there  Is  a  clear  Indi- 
cation In  tbe  will,  or  othw  Instrument,  that 
the  maker  of  It  had  In  mind  particular  In- 
dividuals. Otherwise  Krieroua  mlstakea 
will  continue  to  be  made  in  tbe  construction 
of  instruments  on  which  business  and  other 
property  rights  are  based. 

[2]  Tbe  Court  of  Civil  Appeals  held  that 
under  a  proper  construction  of  the  will  of 
Mrs.  Hlllsman  the  class  doctrine  did  not  ap- 
ply. Therefore  Mary  T.  Hlllsman  took  a 
rested  remainder  In  au  UDdlvlded  half  In- 
terest In  the  property  which  her  mother  de- 
vised. It  was  therefore  held  by  that  court 
that  certain  trust  deeds  which  were  executed 
by  John  T.  HiUsman,  the  owner  of  the  life 
estate,  and  his  daughter,  Mary  T.  HlUsman, 
prior  to  her  death  In  1905,  conveyed  for  the 
security  of  the  debts  therein  mentioned  an 
imdlvlded  half  Interest  In  fee  In  the  land  de- 
scribed In  those  deeds;  also  that  a  will  «- 
ecuted  by  Mary  T.  Hlllsman  likewise  con- 
veyed or  passed  an  xmdivlded  half  Interest 
in  the  land,  subject  to  the  trust  deeds.  Hav- 
ing reached  a  conclusion  different  from  that 
expressed  by  the  Court  of  ClvU  Appeals  In 
respect  of  the  class  doctrine,  It  now  becomes 
necessary  to  dispose  of  certain  defenses  by 
way  of  estoppel  which  are  set  up  lu  the  an- 
swers of  the  trustees  and  benefl<daries  In  the 
trust  deeds  mentioned. 

In  order  to  properly  understand  this  mat- 
ter, it  will  be  necessary  to  state  the  follow- 
ing general  facts  In  respect  of  the  trust  deeds 
referred  to  and  some  other  Instruments  In 
connection  therewith: 

On  the  23d  of  February,  1897,  John  T. 
Hlllsman  and  his  daughter,  Mary  T.  Hllls- 
man, executed  a  trust  deed  upon  some  of 
the  lots  to  secure  Miss  Florence  Frayser  In 
a  loan  of  $5,000.  Shortly  afterwards  an- 
other  trust  deed  was  executed  to  secure  a 
loan  of  fi.OOO  made  by  Turley  &  Wright. 
On  Mar<di  30,  1899,  the  same  pariles  execut- 
ed a  trust  deed  to  secure  what  Is  known  as 
tbe  "Morris  loan"  for  |4.000.  On  June  19, 
1902,  tbe  same  persons  executed  another 
trust  deed  to  secure  a  loan  of  $5,000  made 
by  the  Clark  heirs,  known  In  this  record  as 
the  "Clark  trust  deed."  The  Frayser  loan 
was  paid  off;  the  proceeds  of  the  Morris 
loan  being  used  for  that  purpose.  All  of  tbe 


Uorrls  loan  has  beoi  paid  f^,  ezcQit  ationt 
(l>90a  The  Clark  loan  remains  oittrdr  nn- 
pald.  About  ^000  of  ths  Caark  loan  was 
used  to  take  np  that  much  of  Uie  Monls 
loan. 

At  the  deatb  of  Mrs.  Tftllsmsn,  In  1888,  ber 
property  was  heavily  Incumbered  wtth  tans, 
and  during  subsequent  years,  vp  to  180T, 
other  taxes  accmed  thereon.  While  tbe 
proper^  was  in  the  bands  of  the  life  tenant, 
John  T.  Hlllsman,  several  bills  were  filed 
In  the  chancery  court  at  Memphis,  by  the 
state  and  county,  and  by  tbe  city  of  Meinptal^ 
to  recover  these  taxes.  Tbe  ^wle  matter 
eventuated,  so  far  as  this  record  shows,  in 
a  purchase  by  one  H.  Nealls  of  several  pleoea 
of  the  property  of  the  estate,  for  which  be 
paid  into  court  the  consideration.  This  mon- 
ey was  prorated  on  tbe  taxes  due,  and  all 
taxes  remaining  unpaid  were  stricken  off  by 
the  court  Subsequently  M.  Nealls  conV^ed 
this  property  to  Hon.  T.  B.  Turley  for  tbe 
benefit  of  tbe  estate,  for  wUdi  he  was  paid 
$6,000. 

The  taxes  for  which  the  property  had  been 
sold  covered  the  period,  as  stated,  from  1867 
to  1897.  That  part  which  accrued  from  1883 
up  to  1897  was  due  from  the  life  taunt. 
John  T.  Hlllsman,  and  tbe  remainder  estate 
was  not  liable.  However,  the  two  daughters 
were  made  defendants  to  these  tax  proceed- 
ings, and  the  matter  treated  as  If  the  whole 
estate  was  liable.  The  records  in  the  tax 
cases  are  not  b^ore  us  with  sufficient  full- 
ness to  enable  us  to  Judge  of  their  validity, 
but  there  Is  no  question  made  on  that  sub- 
ject We  are  bound,  therefore,  to  treat  tbe 
case  as  if  tbe  whole  $6,000  wsa  paid  to  re- 
lieve the  land  from  a  burden  wUdi  Tested 
on  all  of  It 

It  Is  Impossible  to  say  from  the  evidence 
precisely  how  much  of  the  Frayser  loan  was 
used  in  paying  taxes.  There  Is,  lu  the  rec- 
ord, an  account  taken  from  Senator  Turley's 
books  after  bis  death,  which  account  was 
rendered  to  John  T.  Hlllsman  and  Mary  T. 
Hlllsman.  This  throws  some  U^t  on  Uie 
matter. 

It  appears  from  this  account  that  f3,641.- 
43  was  paid  to  Nealls:  that  $1,333  was  paid 
to  F.  H.  Helskell,  attorney,  on  taxes  on  cer- 
tain property.  This  aggregates  $4,974.43. 
There  were  Incidentals  connected  with  these 
matters  as  follows:  Two  hundred  dollars  to 
Judge  Minor  for  Investigating  the  title  at 
the  time  the  Frayser  loan  was  made,  $200 
to  Senator  Turley  for  making  a  compromise 
with  Nealls,  and  some  other  small  matters 
for  effecting  releases  and  so  on,  aggregating 
$437.40.  This,  added  to  the  previous  sum, 
makes  $5,411.83,  as  shown  by  this  aocoont 
paid  on  taxes  by  John  T.  Hlllsman  and  Marr 
T.  Hlllsman.  But,  in  addition  to  the  money 
borrowed  from  Miss  Frayser.  there  stored 
Into  tbe  fund  from  which  tiie  taxes  were 
paid  $2,812.71  from  other  sources.  The  total 
amount  for  which  ttie  account  was  rendered 
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and  debits  and  credits  shown  was  $7,812.71, 
and  credit  was  taken  for  various  other 
amounts  paid  out  besides  the  taxes.  It  is 
therefore  difficult  to  say  from  this  account 
how  much  of  the  Frayser  loan  was  used  for 
taxes.  But  there  Is  a 'deed  in  the  record, 
made  by  complainant  to  Mary  T.  Hillsman, 
in  which  It  Is  stated  that  the  latter  had  bor- 
rowed mon^  and  paid  between  $5,000  and 
96,000  on  the  taxes.  The  only  sources  shown 
are  the  Frayser  loan  of  $5,000  and  the  Tue- 
ley  and  Wright  loan  of  $1,000.  We  think 
it  clear  that  at  least  $4,000  of  tUa  came 
from  the  Frayser  loan. 

[3]  There  Is  another  phase  of  the  contro- 
Tersy,  under  which  the  claimants  through 
the  Morris  trust  deed  and  also  those  claim- 
ing under  the  Clark  trust  deed  Insist  that 
complainants  are  estopped  to  deny  the  right 
of  Mary  T.  Hillsman  to  deal  with  the  pro[>- 
erty  which  she  embraced  In  these  trust  deeds 
as  though  the  one-half  interest  conveyed 
was  her  own  in  fee,  subject  only  to  the  life 
estate  of  her  father,  John  T.  Hillsman.  This 
phase  arises  out  of  several  bills  filed  in  the 
chancery  court  of  Shelby  count?,  and  also 
several  conveyances  made  by  Mrs.  Tate. 

It  is  alleged  that  on  July  1^  1886,  com- 
plainant filed  one  of  the  bills  referred  to; 
tout  tax  OT^mininy  the  record  she  appears  to 
liaTe  been  a  defendant  to  that  bill,  and  we 
need  say  nothing  more  about  this.  However, 
on  the  8d  day  of  March,  1890,  complainant 
and  her  husband  filed  a  bill  against  her 
father,  John  T.  HiUaman,  and  her  sister, 
Mary  T.  Hillsman,  which  contained  the  fol- 
lowing aUegations:  "That  Mary  H.  Hillsman 
died  bLngoat  21,  1S8S.  leaving  surviving 
bw  BB  her  husband  the  defendant  John  T. 
Tillman,  and  her  two  daus^t^  the  com- 
plainant Martha  H.  and  the  defeoidant  Mary 
T.;  that  by  the  wlU  of  aald  Mary  H.  Hills- 
mas,  which  was  probated  Angiut  81*  1883, 
lier  entire  property  was  giraa  and  devlaed 
to  her  said  hnaband  fer  life,  wltli  the  re- 
mainder in  fee  to  her  said  two  dangliters, 
said  propertT  oonidatlng  ot"  etc.  (desodblng 
It).  The  MU  charged  that  the  Ufe  tenant 
tiad  permitted  taxes  to  become  delinquent 
to  a  large  amount;  that  about  a  year  prior 
to  the  filing  of  the  bill  one  M.  Nealis  had 
bought  the  property  at  chancery  sale  for 
taxes,  and  was  about  to  be  put  in  possession 
thereof  by  writ  of  possession  fn»n  tbe  chan- 
cery court;  that  defeiulant  Jidin  T.  Hllls- 
man  and  defendant  Ma^  T.  borrowed  money 
to  the  amount  of  $6,000  on  their  trust  deed 
<the  Frayser  trust  deed),  conveying  their  In- 
terest In  said  property  with  power  sale 
to  secure  said  sum  with  whldi  to  satisfy 
said  Nealis;  that  said  taxes  for  which  these 
sales  were  made  were  these  which  had  ac- 
crued during  the  life  estate  of  said  J.  T. 
Hillsman,  and  had  been  permitted  by  him 
to  become  dellnQuent,  although  he  was  all 
the  while  receiving  a  rental  Income  from 
said  properly  largely  more  than  sufficient  to 


pay  all  taxes,  and  r^lrs  and  Insurance 
thereon.  "Defendant  John  T.  Hillsman  pro- 
cured his  daughter  Mary  T.  to  Join  him  in 
said  trust  deed  conveying  her  Interest  In 
said  propert^r,  and  applied  to  complainant 
Martha  H.  to  also  Join,  which  she  refused 
to  do,  as  she  believed  that  it  would  very 
likely  result  In  a  loss  to  her  of  the  property 
given  to  her  by  her  mother's  will."  The 
bill  further  charged  that  the  property  had 
fallen  Into  decay,  that  John  T.  Hillsman  was 
insolvent,  and  prayed  that  a  receiver  he  ap- 
pointed to  take  charge  of  the  property,  col- 
lect the  rents,  pay  taxes,  and  make  repairs. 
This  bill  was  sworn  to  by  J.  0.  Tate.  This 
cause  was  dismissed  by  consent  on  May  27, 
1902. 

Prior  to  this  time,  on  February  2,  1897, 
a  bill  had  been  filed  by  the  present  complain- 
ant against  her  father  and  Mary  T.  Hills- 
man and  M.  Xealis  to  have  the  tax  title  of 
Nealis  and  the  claims  of  the  state  and  city 
declared  clouds  upon  her  title,  etc  This  bill 
likewise  described  the  interest  of  herself 
and  her  sister  in  the  same  manner  in  which 
It  was  described  in  the  bill  already  referred 
to.    This  bill  was  sworn  to  by  Mrs.  Tate. 

On  August  17, 1899,  complainants  executed 
a  trust  deed  to  one  Percy  Galbreath,  trustee, 
to  secure  $2,000  borrowed  from  N.  B.  John- 
son. In  this  Instrument  they  described  the 
property  conveyed  as  the  "undivided  one- 
half  interest  In  the  following  property,"  etc., 
describing  one  of  the  lots  derived  from  the 
estate  of  complainant's  mother.  The  trust 
deed  also  contained  a  covenant  to  the  effect 
that  complainants  were  lawfully  seized  in 
fee.  John  T,  Hillsman  Joined  In  the  Instru- 
ment 

On  the  1st  day  of  June,  1901,  complain- 
ants. Joined  by  John  T.  HUlsman,  executed 
a  trust  deed  to  W.  D.  Oavln  as  trustee  to  se- 
cure $1,000  borrowed  from  Mrs.  Ermine  Ray- 
mond. The  property  described  was  the  undi- 
vided one-half  interest  of  the  aald  Martha 
H.  Tate  and  the  one-half  undivided  life  in- 
terest of  John  T.  Hillsman.  The  trust  deed 
contained  a  covenant  that  the  conv^ors 
"were  seised  In,  fee**  of  ^  property  de- 
scribed. 

On  June  20,  1902,  Tate  and  wife  Joined 
In  the  deed  above  referred  to,  which  was 
made  to  Mary  T.  Hillsman,  In  settlement  of 
the  tax  account  between  them.  This  deed 
contained  the  following  recitals:  "Whereas, 
the  said  Martha  H.  Tate  and  the  said  Mary 
T.  Hillsman  are  the  only  children  of  Mary 
H.  Hillsman,  deceased;  and  whereas,  the 
said  Mary  H.  Hillsman,  by  her  last  will  and 
testament,  gave  her  entire  estate,  real,  per- 
sonal and  mixed,  wherever  situated,  to  her 
husband,  John  T.  Hillsman,  and  his  heirs 
and  assigns  In  fee  simple  absolute.  In  trust 
to  hold  the  same  for  his  own  use,  benefit, 
and  behoof,  during  his  natural  life,  and  at 
his  de&th  to  be  equally  divided  between  her 
said  children,  share  and  share  alike.  In  fee; 
and  whereas,  at  the  time  of  the  death  of  the 
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said  Mary  H.  Hlllsman  lier  real  estate  so 
devised  In  her  said  will  was  heavily  Incum- 
bered by  taxes;  and  whereas,  after  her 
death  additional  taxes  accmed  thereon;  and 
whereas,  several  years  ago  it  became  abso- 
lutely necessary  to  raise  money  to  pay  said 
taxes  In  order  to  save  said  real  estate;  and 
whereas,  the  said  Mary  T.  Hlllsman  Joined 
with  her  father,  the  said  John  T.  HUIsman, 
In  borrowing  upon  his  and  her  said  Individ- 
ual notes  between  $5,000  and  $6,000,  which 
notes  have  been  secured  by  trust  deeds  on 
the  nndlvided  oue-balf  Interest  of  the  said 
Mary  T.  HUIsman  on  certain  portions  of 
the  real  estate  so  devised  by  the  said  Mary 
H.  Hlllsman,  and  also  on  certain  real  estate 
belonging  to  Mary  T.  Hlllsman  Individually ; 
and  whereas,  said  mon^  has  been  used  In 
paying  off  said  taxes;  and  whereas,  the 
money  thus  raised  by  the  said  Mary  T.  Hllls- 
man, which  has  been  so  used  in  paying  off 
said  taxes,  has  Inured  equally  to  the  beneflt 
of  the  undivided  one-half  Interest  of  the 
said  Mary  T.  Hlllsman  on  certain  portions 
of  the  real  estate  so  devised  by  the  said 
Mary  H.  HUIsman,  and  also  on  certain  real 
estate  belonging  to  Mary  T.  HUIsman,  Indl- 
TiduaUy;  and  whereas,  said  mon^  has  l>een 
used  In  paying  off  said  taxes ;  and  whereas, 
the  money  thus  raised  by  the  said  Mary  T. 
HUIsman,  which  has  been  so  used  In  paying 
off  said  taxes,  has  inured  equally  to  the  ben- 
efit of  the  undivided  one-half  Interest  of  the 
said  Martha  H.  Tate  In  the  real  estate  so 
devised  by  the  said  Mary  H.  HUIsman,  de- 
ceased; and  whereas,  the  said  Mary  T. 
Hlllsman  has  already  paid  a  [>ortion  of  the 
money  so  borrowed  by  her,  and  will,  togeth- 
er with  her  father,  have  to  provide  for  the 
payment  of  the  balance  of  said  mon^;  and 
whereas,  It  is  not  convenient  for  the  said 
Bfartha  H.  Tate  and  her  husband,  J.  C.  Tate, 
to  pay  in  money  their  portion  of  the  taxes 
80  settled  by  the  said  Mary  T.  HUIsman  as 
aforesaid;  and -whereas,  the  said  J.  G.  Tate 
and  Martha  H.  Tate  have  agreed  to  convey 
to  the  said  Mary  T.  HUIsman  the  undivided 
one-half  Interest  of  said  Martlia  H.  Tate  in 
the  lot  or  parcel  of  ground  hereinafter  de- 
scribed, and  which  lot  or  parcel  of  ground 
constitutes  part  of  the  real  estate  devised 
as  aforesaid  by  the  said  Mary  H.  Hlllsman 
to  her  said  two  children,  in  payment  and 
satisfaction  of  the  one-half  of  said  taxes 
mentioned  above,  which  should  have  been 
provided  for  by  the  said  Martha  H.  Tate; 
and  whereas,  the  said  Mary  T.  HUIsman  is 
wUUng  to  accept  the  undivided  one-half  In- 
terest of  the  said  Marttia  H.  Tate  in  and 
to  said  lot  or  parcel  of  real  estate  In  fuU 
and  complete  satisfaction  of  all  the  claims 
she  has  against  the  said  Martha  H.  Tate 
for  the  half  of  the  taxes  so  settled  by  her 
as  aforesaid:  Now  then,  in  consideration  of 
the  premises,  and  of  the  fact  that  the  said 
Mary  T.  Hlllsman  has  raised  the  money  with 
which  the  taxes  aforesaid  have  been  paid 
and  satisfied,  the  said  Martha  B.  Tate  and 


the  said  X  C.  Tate,  her  husband,  have  given, 
granted,  bargained,  sold,  aliened,  and  con- 
veyed, and  by  these  presets  do  glve^  grant, 
bargain,  alien,  and  convey,  unto  the  said 
Mary  T.  HiUsman  and  her  heirs  and  assigns 
'  forever,  the  undivided  one-half  Interest  of 
said  Martha  H.  Tate  in  and  to  that  certain 
lot  or  parcel  of  land  lying  hi  the  dty  of 
Memphis  [describing  it],  to  have  and  to  hold 
the  same,  together  with  all  and  singnlar  tbs 
tenements,  hereditaments,  and  appurtenanc- 
es thereunto  belonging,  or  in  any  wise  ap- 
pertaining, to  her,  the  said  Mary  T.  HUIs- 
man, and  her  heirs  and  assigns  in  fee  sliih 
pie  forever." 

On  the  17th  of  June,  1902,  ocmiplalnantik 
joined  by  John  T.  Hlllsman,  and  also  1^ 
Thomas  B.  Turley,  as  trustee  under  the  wiU 
of  Mary  H.  HUIsman,  executed  a  trust  deed 
to  M.  Oavln  and  Percy  Galbreath  porportii^ 
to  convey  "all  title  In  and  to  the  following 
property  located  In  Memphis,  Shelby  county, 
Tennessee,  and  more  particularly  described 
as  follows,  to  wit:  Being  an  undivided  one- 
half  Interest  In"  certain  lots  describetl 
"And  we  covenant  to  and  with  the  aald  U. 
Gavin  and  Percy  Oalbreatb  as  sncfa  trastees 
that  we  are  lawfully  seised  In  fee  of  tha 
above-described  property;  that  we  have  a 
good  right  to  sell  and  convey  the  same ;  that 
the  same  Is  free  from  all  Incnmbrances; 
that  we  wUI,  and  our  heirs  shaU  forever, 
warrant  and  defend  the  ttUe  thereto  to 
them  as  such  trustees,  and  their  sncoeasora 
and  assigns,  against  the  lawful  claims  ot 
all  persons  whomsoevw." 

Within  a  day  or  two  after  the  trust  deed 
Just  referred  to  was  executed,  Mary  T. 
Hlllsman,  likewise  Joined  by  John  T.  HiUs- 
man and  by  Thomas  B.  Turley,  otrnveyed 
what  she  described  as  being  her  undivided 
one-half  tntonst  In  certain  of  the  property, 
and  contained  a  covenant  In  subetaiue  the 
same  as  that  Just  set  out. 

This  latter  trust  deed  li  the  vd»  now  Im 
controversy,  which  was  made  to  aeenre  the 
debt  due  the  Clark  heirs. 

Now  it  Is  insisted  by  defendants  that 
these  statements  as  to  title  made  in  tha 
bUls  filed  by  complainant  and  her  hurttand, 
and  the  statemrats  on  the  same  subject 
made  in  the  deeds  which  we  have  meitioD- 
ed,  and  which  instruments  were  recorded  in 
Shelby  county,  w&e  representations  to  all 
the  world  that  complainant  claimed  an  un- 
divided one-half  interest  In  fee  In  remain* 
der  in  property  whidi  passed  under  her 
mother's  will,  and  that  she  conceded  the 
same  right  to  her  sister,  Mary  T.  HHlsmaa, 
and  that  she  Is  now  estopped  to  deny  this 
construction  which  she  placed  opon  her 
mother's  wUi. 

It  is  further  insisted  in  behalf  of  the 
Clark  heirs  that  the  attorneys  who  investi- 
gated the  title  to  this  real  estate,  before  the 
trust  deed  was  taken,  carefully  examined 
the  bills  referred  to,  and  also  the  trust 
deeds,  and  woe  laflnoiced  la  readiing  ttuir 
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candnalon  hy  tbls  long-continned  and  con- 
sistent  construction  of  the  title.  It  ia  prov- 
en that  tbej  were  In  part  bo  Influenced.  It 
likewise  appears,  bowever,  that  these  attor- 
neys made  a  careful  Investigation  of  the 
will,  and  reached  their  conclasion,  upon  a 
con^deratlon  of  the  authorities  affectlDg  the 
■abject  as  they  viewed  them,  that  the  class 
doctrine  did  not  apiriy,  and  that  the  con- 
struction which  Bfrs.  Tate  and  her  husband 
had  pot  upon  the  will  was  sound  In  law. 

It  Is  likewise  Insisted  In  behalf  of  the 
Clark  heira  that  Senator  Tnrley  represented 
Tate  and  wife  In  the  loan  referred  to,  and 
that  he  was  conferred  with  as  their  agent . 
and  attorney,  and  he  so  construed  the  will. 
Tate  and  wife,  however,  deny  that  Senator  | 
Turley  was  their  attorney,  and  the  fact  Is  i 
not  proven.   We  may  add  that  the  evidence , 
Is  in  conflict  as  to  the  construction  put  on  j 
the  will  by  Senator  Turley.    There  Is  evl- 1 
dence  by  two  witnesses  that  he  did  put  the  | 
construction  on  It  referred  to.    However,  j 
there  is  a  writing  In  the  record,  the  deed  i 
which  he,  as  trustee  of  the  estate,  along 
with  John  T.  Hlllsman,  made  to  Barksdale 
of  a  part  of  the  Lauderdale  street  property 
above  referred  to,  which  shows  clearly  that, 
at  that  time,  at  least,  he  regarded  that  prop- 
erty as  the  property  of  the  estate  of  Mary 
H.  HUlaman,  regardless  of  the  conveyance 
which  had  been  made  on  June  20,  1902,  by 
Tate  and  wife  to  Mary  T.  Hlllsman;  since 
it  appears  that  the  two  $500  notes  for  pur- 
chase money  taken  In  that  transactlont  pay- 
able to  Senator  Turley  as  trustee,  were  re- 
ferred to  by  him  as  a  part  of  the  estate  of 
Mary  H.  Hlllsman. 

It  is  also  Insisted  on  the  part  of  the  Clark 
htirs  that  the  trust  deed  which  was  made 
by  Tate  and  wife  on  Jime  17.  1902,  under 
which  they  borrowed  $S,000  from  these  per-^ 
BODB,  was  a  part  of  the  same  transaction  un- 
der whi<A  Mary  T,  Hlllsman  borrowed  a  like 
amount  The  proof,  however,  does  not  sus- 
tain thl«  contention.  It  Is  shown  that  Tate 
and  wife  began  an  Independent  transaction 
for  the  purpose  of  borrowing  f6,000,  and 
that  while  this  loan  was  nnder  way  John  T. 
Hlllsman  conceived  the  notion  of  borrowing 
the  same  amount,  and  induced  bis  daughter 
Mary  T.  to  Join  him  in  the  tmst  deed  which 
Is  the  subject  of  the  present  controversy. 
Tate  and  wife  state  distinctly  in  their  dep- 
(Mitions  that  they  had  nothing  to  do  with 
the  loan  affected  by  John  T.  Hlllsman  and 
Mary  T.  HUIsman  near  the  same  time,  and 
we  are  satlsfled  that  such  la  the  fact 

It  is  Insisted  for  the  Clark  heirs  that  Tate 
and  wife  really  believed  that  her  titie  was 
contingent  upon  Mrs.  Tate  surviving  her 
father  and  her  sister — that  is,  her  absolute 
titie  In  fee— and  while  knowing  this  fraud- 
olenUy  procured  money  and  permitted  her 
sister  to  procure  money  under  the  represen- 
tation that  each  owned  an  undivided  one- 
half  interest  in  a  vested  remainder,  subject 
only  to  tb«  life  estate  ot  John  T.  Hlllsman. 


This  la  based  iip<ni  a  statemrat  In  the  depo- 
sitions of  these  two  witnesses,  to  the  effect 
tiiat  they  always  believed  that  Mrs.  Tate 
wonld  not  own  any  Interest  In  the  fee  In 
the  property  nnless  she  snrrlved  her  fathw. 
This  opinion  was  expressed  by  the  witnesses 
when  they  were  trying  to  avoid  the  effect  of 
the  representations  made  in  the  bills  and 
trust  deeds.  It  was  said.  In  effect  that 
these  Instruments  were  drawn  by  counsel, 
and  they  did  not  anderstand  them,  and  did 
not  intend  to  make  a  false  representation  as 
to  her  title.  Reading  the  two  depositions, 
however,  each  as  a  whole.  It  Is  apparent  that 
complainant  and  his  wife  had  no  very  clear 
Idea  as  to  their  legal  rights  under  the  deed ; 
that  they  believed,  in  a  general  way,  that 
Mrs.  Tate  vrould  own  an  undivided  one-half 
interest  In  the  property  at  the  death  of  her 
father.  We  have  no  doubt  that  they 
thought,  when  they  were  making  the  con* 
veyances  which  they  did  make,  they  were 
binding  Mrs.  Tate's  one-half  Interest  In  the 
property.  In  short,  we  cannot  reach  the 
con<daslon  from  this  record  that  Tate  and 
wife  had  a  superior  knowledge  of  the  true 
l^al  meaning  of  the  will,  and  that  they  be- 
lieved this  true  meaning  would  escape  the 
scrutiny  of  counsel  advising  lenders,  and 
thereby  they  would  be  enabled  to  practice 
a  fraud  upon  persons  having  money  to  lend, 
or  that  their  sister  would  be  enabled  to  do 
the  same  thing.  We  do  not  think  any  fraud 
was  practiced.  We  believe  that  Tate  and 
wife,  as  well  as  Mary  T.  Hlllsman  and  her 
father,  all  thought  that  the  will  bore  the 
construction  which  was  given  it  In  tiie  bills, 
and  in  the  deeds  referred  to. 

Before  considering  the  questions  of  law 
arl^ng,  It  Is  proper  to  state  that  complain- 
ants do  not  deny  the  validity  of  the  trust 
deeds  made  by  than,  or  at  least  their  pres- 
ent binding  force,  so  far  as  not  already  can- 
celed by  payment  or  settlement  These  iu- 
stroments  were  only  introduced  In  evidence 
in  the  present  case  for  the  purpose  of  show- 
lug  how  Tate  and  wife  had  understood  and 
treated  their  titie.  The  only  trust  deeds 
now  in  controversy  are  that  one  made  by 
Mary  T.  Hlllsman  and  John  T.  HUIsman  to 
secure  the  debt  due  to  Morris,  guardian  for 
the  Davis  belzs,  and  the  tmst  deed  made 
by  the  same  parttea  to  aecnre  tbe  OIB.A 
heirs. 

It  Is  Insisted  that  a  Judicial  estoppel 
arises  against  complainants  out  of  the  state- 
ments which  were  made  by  them  as  to  the 
title  in  the  two  bills  above  referred  to.  The 
law  upon  this  subject  as  exhibited  in  our 
cases.  Is  to  the  effect  that  where  one  states 
on  oath,  in  a  former  litigation,  tither  In  a 
pleading,  or  in  a  deposition,  or  In  oral  testi- 
mony, a  givffli  fact  as  true,  he  will  not  be 
permitted  to  deny  that  fact  in  a'  subsequent 
litigation,  although  the  parties  may  not  be 
the  same.  Hamilton  v.  Zimmerman,  5 
Sneed,  39;  Cooley  v.  Steele,  2  Head,  605; 
StUUnan  t.  Stlllman,  7  Baxt  ie9^  17S;  Ste- 
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pbenaon  r.  Walker,  8  Baxt  289;  Ndson  t. 
Olaybroofe^  4  Lea.  687,  602;  McEwen  t. 
Jenks,  6  Lea,  289;  Watterson  A  "BjlejF  t. 
t^ona,  9  Lea,  B66;  UcC3oy  v.  Pierce,,!  Tarn. 
Gas.  87.  But  Bucb  atatementB  wUl  not  estop 
the  party  from  proving  Qie  trnth,  If  he  can 
th^  were  made  Inconstderately,  bj 
mistake,  or  without  fall  knowledge  of  the 
facts.  Allen  r.  Westbrook,  16  Lea,  2S1,  SKiS, 
256;  Bear  t.  Fttgoson,  1  Tenn.  Gb.  287; 
Qiilton  T.  Bemggs,  6  Lea,  S08;  Smith  t. 
Fowler,  12  Lea,  163.  The  estoppel  does  not 
apply  to  mere  conclusions  of  law  npon  ondls- 
pnted  facts.  HcLemore  t.  Railroad*  111 
Tenn.  639,  668,  667,  69  S.  W.  338;  Morrell 
T.  Watson,  2  Tenn.  Cas.  244;  Barnes  t. 
Brown,  1  Tenn.  Gh.  App.  726;  Verhine 
Bagsdale,  06  Tenn.  6S2,  85  S.  W.  fiB6. 

In  Cooles'  T.  Steele,  snpra,  a  married 
woman  was  held  estopped  to  claim  certain 
negroes  bj  a  statement  which  she  bad  made 
In  a  former  deposition  that  she  had  sold  all 
her  right  and  Interest  in  said  slaves  to  one 
Steele  and  considered  that  she  had  no  inter- 
est in  the  matter. 

In  Nelson  v.  Claybrooke,  supra,  an  heir 
was  held  estopped  to  claim  certain  land  by 
a  deposition  given  by  bis  ancestor  tn  a  for- 
mer case  to  the  effect  that  he  had  conveyed 
the  property  to  Claybrooke  for  a  valid  con- 
sideration; that  there  were  no  reservations 
made,  except  those  expressed  on  the  face  of 
the  deed;  and  that  the  land  In  controversy 
was  embraced  in  his  deed  to  Claybrooke. 

In  McCoy  V.  Pierce,  supra,  one  Muusber 
was  held  estopped  to  claim  certain  land  be- 
cause In  a  former  suit  be  bad  testified  that 
he  had  no  Interest  in  It,  and  that  it  belonged 
to  bis  daughter. 

In  Grier  v.  Canada,  119  Tenn.  17,  107  8. 
W.  970,  a  party  was  held  estopped  to  ques- 
tion the  probate  of  a  will  in  the  county 
court,  where  he  had  alleged  in  a  former  pro- 
ceeding that  that  probate  was  good,  and  had 
relied  on  it 

We  do  not  think  tbat  tiie  present  case 
falls  under  either  of  the  foregoing  antbori- 
tles.  The  bills  referred  to  did  not  purport 
to  state  any  fact  within  the  knowledge  of 
the  complainants  therein,  but  only  a  construc- 
tion of  the  will  of  Mrs.  Tate's  mother.  This 
win  was  a  matter  of  record,  and  was  open 
to  examination  every  one.  No  one  can  be 
said,  in  a  legal  sense,  to  have  been  misled  by 
such  a  construction,  since  the  construction 
of  a  writing  Is  a  pnre  question  of  law.  Of 
course.  If  in  the  suit  referred  to  rights  had 
been  based  upon  the  construction  stated  In 
ttae  bill,  and  assented  to,  and  acted  on  by 
another  person  interested  therein,  a  different 
question  would  arise;  but  we  have  no  snch 
question  here. 

[4]  As  to  the  construction  which  Mrs.  Tate 
placed  upon  the  will  in  ttae  various  trust 
deeds  executed  !^  taer  and  her  husband,  the 
case  la  equally  <dear.  Not  only  the  reasona 
just  stated  fully  apply,  but  the  additional 


reason  that  no  one  can  eialm  on  estoppeil  by 
deed  who  is  not  dtber  a  party  or  a  i^vy 
thereto.  The  defendants  In  the  prcMut  cose 
do  not  occupy  either  ration.  In  addition  it 
may  be  stated,  on  the  general  nibject  of 
estoiq;>6l,  tiiat  It  cannot  be  held  opraatlve 
against  any  one,  nnleas  the  statement  am- 
plained  of  vras  made  nndn  such  dream- 
stances  as  justified  tba  other  party  in  relying 
on  It,  and  unless  It  vraB  rdied  on,  and  then 
It  will  not  be  binding  where  snch  otlm  party 
bad  equal  opportunity  of  aacertainlsff  tiw 
truth  of  the  representation. 

The  principle  stated  is  more  folly  set  forUi 
and  illnstrated  In  tiie  cose  of  Porfe^  v. 
Ramsey,  111  Tenn.  802,  76  S.  W.  812.  Tbe 
case  Is  stated  succinctly  In  the  beadnote  as 
follows: 

"Where  land  held  by  husband  and  wUn  as 
tenants  by  the  entirety  Is  devised  by  the  hus- 
band to  the  wife  for  life,  and  the  remainder 
to  their  two  daughters,  and  after  his  death 
bis  widow,  who  was  old  and  initiate,  caused 
the  will  to  be  probated,  and  Ignorantlr 
(dalmed  under  it,  and  afterwards  suggested 
the  purchase  of  the  interest  of  one  of  tlie 
daughters  to  a  contemplating  purchaser,  slie 
is  not  estopped  to  claim  the  land,  nor  to 
convey  It  to  the  other  daughter,  upon  oscer- 
tainli^  that  she  was  the  sole  owner  of  said 
land  by  survivorship,  a  fact  of  whlcb  slie 
had  been  ignorant,  especially  when  the  pnr- 
cbaser  was  not  Influenced  by  her  conduct, 
and  he  had  equal,  if  not  better,  opportoni^ 
and  chance  to  know  the  true  tttle." 

In  the  body  of  the  opinion  It  is  stated: 
**The  contention  for  complainants  may  be 
thus  formulated:  Tbey  claim  that  the  wid- 
ow had  her  husband's  will  probated  and 
claimed  under  it,  and  they  bou^t  in  view 
of  these  facts,  without  objection  from  the 
widow,  and  that  the  widow  and  those  under 
her  are  now  estopped  to  set  up  a  different 
title.  -It  Is  answered  that,  while  this  la  so, 
the  old  lady  was  In  ignorance  of  her  true 
title,  and  so  were  the  other  parties.  By  an 
amendment  to  the  original  bill,  complainants 
go  a  st^  further,  and  charge  that  the  widow 
requested  and  urged  complainants  to  buy  the 
land.  Upon  this  feature  of  the  case  the 
Court  of  Chancery  Appeals  reports  that  it  is 
probable  that  the  old  lady  did  say  something 
to  Parkey  about  buying  the  land,  but  tills  la 
not  stated  as  a  fact,  but  that  tbey  did  not 
buy  because  of  any  request  from  ber,  but 
upon  their  own  belief  that  the  tlQe  vested 
under  the  will  of  John  WlUlams,  and  tbey 
thought  that  the  title  they  were  getting  was 
good,  and  the  price  reasonable.  •  •  • 
Under  these  fticts,  the  first  question  Is: 
Was  Mrs.  Williams,  the  vridow,  estopped  to 
claim  under  the  joint  deed  to  taersrif  and 
husband  after  she  was  advised  of  bee  rights 
thereunder;  and.  If  so,  does  such  estoppel 
operate  against  her  conv^ee,  Mrs.  Ramaey? 
In  Uorrls  v.  Moore  &  Hancock,  11  Hnmpta. 
433-435,  it  is  said:  To  Justify  this  principle 
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of  estoppel,  It  Is  material  that  the  party 
sball  be  fully  apprised  of  his  rights,  and 
shall  by  his  conduct  or  gross  negligence  en- 
courage or  influence  tiie  purchaser;  for,  if 
be  is  wholly  Ignorant  of  his  rights,  or  if  the 
purchaser  knows  them,  or  if  his  acts  or  si- 
lence or  negligence  do  not  mislead  or  In  any 
manner  affect  the  transaction,  there  can  be 
no  just  Inference  of  actual  or  constructive 
fraud  upon  hla  part'  This  principle  Is  ap- 
proTed  In  a  number  of  cases.  We  dte  Moses 
T.  Sanford,  2  Lea,  6S9;  Asklns  &  Wife  t. 
Coe,  12  Lea,  672;  Collins  v.  WnUamB.  98 
Tenn.  625,  41  S.  W.  1056 ;  Crabtree  v.  Bank, 
108  Tenn.  483,  67  S.  W.  797 ;  Tenn.  Coal  Co. 
T.  McDowell,  100  Tenn.  570,  47  a.-W.  IBS. 

"In  the  case  of  Crabtree  t.  Bank,  supra, 
the  gist  of  the  decision  is  that  there  will  be 
no  estoppel  when  there  was  a  mutual  mistake 
as  to  t£e  effect  of  a  court  record  to  which  the 
persons  to  be  affected  were  parties,  and  that 
when  the  facts  are  known  to  both  parties,  or 
both  hare  the  same  means  of  ascertaining  the 
tratb,  tbere  can  be  no  estoppel— citing  quite 
a  nnmber  of  cases, 

"Pomeroy  says  that,  to  make  the  doctrine 
applicable,  the  party  having  tbe  estate  most 
knowingly  mislead  the  party  purchasing,  or 
be  gnllty  of  deceit,  or  of  such  gross  negU- 
ge$ee  as  to  amount  to  evidence  of  Intuit  to 
decelTe.  2  Pom.  Eq.  Jur.  S  807.  To  tbe 
same  effect,  see  Estls  t.  Jackson,  111  N. 
a  14fi,  16  S.  E.  7,  32  Am.  St  Rep.  784 ;  Hol- 
comb  T.  Boynton,  151  lU.  204,  37  N.  E.  1031 ; 
Mills  T.  OraTes*  88  IIL  455.  87  Am.  Dec.  314 ; 
Burgess  T.  Sdlgman,  107  U.  S.  20,  2  Sup.  Ct 

10^27  K  Bd.  sea 

*'Now,  as  found  by  tbe  Gourt  of  Chancery 
Appeals,  OiB  most  that  can  be  said  la  tbat 
an  dd,  Illiterate  wwnan.  In  utter  Ignorance 
oe  ha  title  In  fee  to  the  land,  and  beUerlng 
that  die  bad  oidy  a  life  estate  In  it,  ex- 
pressed a  wllllngnesB  or  wish  for  onnplaln- 
ants  to  buy  tbe  remalndw  Interest,  when  tbey 
bad  ready  access  to  tbe  records  showing  tbe 
true  title,  and,  having  superior  business  ex- 
pertoice  and  knowledge,  could  bave  formed 
a  correct  Judgment  as  to  ber  rights ;  and  the 
Court  of  Cbancery  Appeals  finds  tbat  the 
evidence  does  not  justify  any  Inference  tbat 
coini>lalnant8  relied  upon  any  representations 
as  to  tbe  title  In  the  land  made  by  Mrs.  Wil- 
liams, but  they,  with  ber,  acted  <ni  tbe  Idea 
that  the  title  vested  undw  tbe  wlU  of  ber 
husband. 

"Complainants  concede  the  correctness  of 
the  law  as  laid  down,  but  insist  that  the 
facts  as  found  by  the  Court  of  Chancery  Ap- 
peals show  an  active  inducement  to  complaln- 
anbB  to  buy,  in  that  Mrs.  Williams  probated 
the  will,  claimed  under  it,  and  talked  with 
the  purchaser  about  the  purchase,  suggesting 
tbe  purchase,  and  in  that  way  inducing  tbe 
purchase  upon  the  idea  tbat  tbe  title  vested 
under  tbe  will. 

"We  are  of  opinion  that  the  Court  of 
Chancery  Appeals  was  correct  in  holding, 


notwithstanding  these  features,  that  Mrs. 
Williams  and  those  claiming  under  her  were 
ignorant  of  the  true  state  of  the  title,  and 
that  complainants  had  equal,  If  not  better, 
opportunity  and  chance  to  know  the  true  ti- 
tle, and  that  tbe  purchasers  were  not  in- 
fluenced by  her  statements  or  acts,  and  hence 
tbey  are  not  estopped  to  set  up  the  true  title. 
We  are  of  the  opinion  that  under  the  facts 
stated  by  the  Court  of  Cbancery  Appeals, 
and  tbe  law  as  laid  down  In  the  cases,  es- 
pecially Crabtree  v.  Bank,  108  Tenn.  491,  67 
3.  W.  797,  and  cases  there  cited,  the  widow, 
upon  learning,  as  a  matter  of  fact  for  the 
first  time,  of  her  true  title,  was  not  estopped 
to  set  it  up  by  tbe  fact  that  she  bad  Ignorant* 
ly  claimed  under  the  will,  and  bad  told  com- 
plainant in  effect,  that  much." 

Tbe  present  case  is  far  weaker  in  its 
grounds  of  estoppel  than  the  one  just  cited. 
The  construction  which  Mrs.  Tate  gave  to 
ber  mother's  will  In  the  two  chancery  bills 
and  In  tbe  deed  was  not  made  for  the  pur- 
pose of  Influencing  tbe  opinion  of  the  credit- 
ors of  ber  sister  now  complaining,  or  In  any 
matter  having  relation  to  those  parties.  This 
construction  was  a  mlstakai  one,  but  all  oth- 
er i>rasons  had  equal  means  for  passing  judg- 
m«it  u[>on  the  correctness  of  that  construc- 
tion— tbat  Is,  tbe  will  of  record  in  the  pro- 
bate court  To  bold  an  estoppel  operative 
under  such  state  of  facts,  and  thereby  take 
from  Mrs.  Tate  ber  reed  estate,  and  bestow  it 
upon  the  d^Oidants,  would,  we  think,  be  lit- 
tle short  of  an  arbitrary  transfer  of  title  by 
tbe  court 

It  Is  Insisted  tbat  tbe  trust  deeds  which 
were  exocnted  by  Jobn  T.  HUIsman  and  bla 
dangbter,  Mary  T.  Hlllsman,  for  tbe  security 
of  tbe  Morris  loan,  and  fior  the  security  of 
tbe  Clark  loan,  were  made  In  execution  of 
ttie  power  which  was  given  In  the  will  of 
Mrs.  HUIsman  for  tbe  sale  of  ivopoty  to  pay 
d^ts  and  for  r^vestment  TbiB  portion  Is 
untenable.  An  examination  of  tbe  two  trust 
deeds  Indicate,  as  we  tblnk  b^ond  contro- 
Tersy,  that  tbese  trust  deeds  w«e  made  upon 
tbe  supposed  one-balf  Interest  of  Mary  T. 
HUIsman  in  ronalnder.  described  therein, 
and  the  life  estate  of  John  T.  Hillsman  in 
the  same  property.  It  la  true,  Soiator  Tnr- 
ley,  who  it  seems  bad  been  substituted  tor 
Judge  B.  IS.  Estes,  Joined  In  both  of  tbese 
trust  deeds  for  the  jrarpose  of  oonsonting 
tbneto ;  but  be  expressly  so  limited  his  cm- 
sent  as  to  shov;  that  John  T.  and  Hary  T. 
Hillsman  might  convey  their  Individual  In- 
terest Tbat  Is  not  tbe  language  used,  but  it 
was  in  substance  tbat. 

[I]  However,  there  Is  one  aspect  of  tbe 
matter  under  which  we  are  of  tbe  opinion 
that  complabiant  must  be  required  to  pay  at 
least  a  portion  of  tbe  debt  secured  In  the  two 
trust  deeds  last  stated.  It  appears  from  tbe 
facts  already  stated  that  all  of  the  Morris 
loan  was  used  to  pay  off  tbe  Frayser  loan, 
I  and  that  $2,000  of  the  Clark  loan  was  used 
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to  repay  that  much  of  the  Morrta  loan,  and 
that  at  least  $4,000  of  the  Frayser  loan  was 
used  to  redeem  the  land  from  Nealis,  who 
bad  purchased  It  under  a  tax  sale.  We  think 
it  clear  that  If  the  Frayser  loan  were  now  In 
question — that  Is,  If  complainant  were  seek- 
ing to  hare  that  trust  deed  canceled  as  a 
cloud  upon  her  title — she  would  be  compelled 
In  equity  to  repay  so  much  of  that  loan  as 
was  used  In  removing  the  tax  burden.  It  Is 
equally  beyond  doubt  that  if,  instead  of  lend- 
ing to  John  T.  Hlllsman  and  Mary  T.  Bills- 
man  $4,000  under  a  new  trust  deed,  Morris, 
guardian,  had  purchased  that  much  of  the 
trust  debt  secured  by  the  Fraser  trust  deed, 
the  same  right  would  exist  in  his  favor,  un- 
der the  principles  declared  in  Trousdale  v. 
Maxwell,  6  Lea,  161,  Caldwell  v.  Palmer,  6 
Lea,  652,  and  Howard  v.  Wheatley,  16  Lea, 
607,  616.  In  these  cases  subsequent  purcbas- 
ers  fram  the  original  vendee  were  permitted 
to  enforce  the  equities.  In  the  present  case 
the  legal  forms  In  which  the  parties  are  re- 
lated to  each  other  are  different,  but  the  sub- 
Btauce  is  the  same.  On  the  same  principle 
the  Clark  beneficiaries,  under  the  Clark  trust 
deed,  must  be  repaid  the  $2,000.  the  sum 
wbi<^  was  applied  on  the  Morris  trust  deed. 
The  balance  due  on  the  Morris  trust  deed, 
with  interest  from  the  filing  of  the  original 
bill  in  the  present  case,  will  be  declared  a 
charge  upon  the  land  of  the  complalnanta 
involved  in  the  present  controversy ;  like- 
wise $2,000  in  favor  of  the  beneficiaries  un- 
der the  C^rk  tmst  deed,  also  with  Intvest 
from  the  filing  of  the  original  bill. 

It  Is  insisted  in  behalf  of  the  complain- 
ants that  this  relief  ought  not  to  be  granted 
because  the  equity  Is  too  attenuated;  that 
Is  to  say,  if  the  relief  can  be  granted  two  or 
three  removes  from  the  original  transaction, 
it  may  Iw  granted  Indeflnltely.  It  doea  not 


follow.  It  ought  to  be  granted  onlj  wo  tax 
as  the  court  can  clearly  see  the  equity  exists 
When  that  can  be  clearly  and  satisfactorily 
ascertained,  we  do  not  think  that  the  nunK 
ber  of  Intermediate  transactions  composinc 
the  links  in  the  chain  should  be  regarded  as 
a  matter  of  importance. 

It  is  also  insisted  in  behalf  of  complainant 
that  she  settled  this  matter  with  her  sister 
under  the  deed  of  June  20.  1902,  the  sub- 
stance of  which  we  have  already  set  out  It 
does  not  appear  what  the  value  of  that  lot 
was.  AU  that  we  have  before  us  Is  that  it 
was  subsequently  sold  to  Barfcsdale^  for  $2,r 
000,  and  of  this  sum  $500  was  uaed  la  rcfwln 
upon  complainant's  property,  and  $C00k  with 
iuterest^that  is,  $097— was  paid  to  eompbUn- 
ant  Ifrs.  Tate  horself,  or  to  bar  bnAand  fw 
her.  It  does  not  dear^  appear,  but  we  Infer 
that  the  remaining  $1,800  of  it  was  appro- 
priated by  complainant's  fatlm,  as  doe  bis 
life  estate.  What  tbat  was  wortb  we  do  not 
know.  However,  from  these  facts  then  Is 
not  much  baids  at  equity  on  irtiieb  eon^aln- 
ant  can  claim  release  from  the  obligations 
which  we  think  are  Justly  imposed  upon  ber, 
in  behalf  of  the  ponons  the  ben^t  of  whoae 
means  she  has  enjoyed. 

From  what  has  been  said  In  tbls  opinion.  It 
is  apparent  that  nothing  passed  under  tbe 
will  of  Mary  T.  Hlllsman. 

A  decree  will  be  entered  here  settling  the 
rights  of  the  parties  on  the  basis  indented 
In  this  opinion,  and  allowing  complainants 
00  days  In  which  to  pay  the  sums  of  money 
which  we  have  held  should  be  paid  to  Mor- 
ris, guardian,  and  to  the  Clark  heirs. 

The  costs  of  this  court  and  the  court  bdow 
wlU  be  paid,  one-half  by  complainants,  on^ 
fourth  by  Morris,  guardian,  and  (KM>llovrtli 
by  the  Clark  belra. 
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FLEMING  T.  CITY  OP  MEMPHIS. 

(Sapmu  Oooit  of  i^eimesMe.   June  22,  1912. 
On  Petition  to  Rehear,  June  22.  1912.) 

L  COHSTITUTIONAL    LAW    (|    20D*)— CLASB 

Legislation — GLABsmcAnoii. 

Under  Const,  art.  11,  I  8,  prorlding  that 
the  LegiBlature  Bhall  have  no  power  to  sus- 
pend aDy_  general  law  for  the  benefit  of  particu- 
lar individoals,  or  to  pass  any  law  granting  to 
any  individual  or  individuals  rights  or  immuni- 
tiea  other  than  may  be  extended  to  any  mem- 
ber of  the  community  who  may  be  abli?  to 
bring  himself  within  its  provisioti,  laws  public 
in  their  character  may  be  confined  to  particu- 
lar dassea;  but  the  classification  must  not  be 
mere  arbitrary  selection,  but  must  have  some 
basis  which  bears  a  natural  and  reasonable  re- 
lation to  the  objects  sought  by  the  legislation. 

[Ed.  Mote.— For  other  cases,  see  Constitu- 
tional Law,  Gent.  Dig.  H  691-624;  Dec.  Dig.  I 
206.*] 

2.  MuirxOIPAL  COKFOKATIOHB  (|  756*)  — 
STBIET*— LlABILITT. 

Municipal  corporations  are  liable  in  ac- 
tions of  tort  for  injuries  to  persons  sustained 
by  the  corporation  s  negligence  or  failure  to 
keep  its  streets  lo  a  safe  condition  for  travel 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporatloiis,  Cent  Dig.  H  1687.  1689.  16d0; 
Dee.  Dig.  |  m*] 

S.  CoHBTrrnnoNAL  Law  (|  206*)— Hitnioxpai. 
COSPOBATIOnS  [i  756*>-<^AaB  Lioisutxon 
— Obkeral  Law. 

A  uniform  rule  of  decisions,  holding  that 
municipal  corporations  are  liable  for  injuries 
sustained  by  its  negligent  failure  to  rep^r  its 
streets,  is  the  law  of  the  land;  and  so  Acts 
1879.  c.  11,  as  amended  by  Acts  1881,  c.  96, 
providing  that  counties  in  which  taxing  districts 
are  situated  and  the  districts  themselves  shall 
not  be  liable  for  injuries  to  persons  or  proper- 
ty by  reason  of  defects  in  the  streets  or  alleys 
of  such  district,  which  applied  only  to  the  city 
of  Memphis,  is  invalid  under  Const  art  11,  % 
8,  providing  that  the  Legislatare  shall  have  no 
I>ower  to  suspend  any  general  law  for  the  bene- 
fit of  any  particular  individual,  or  to  pass  any 
law  for  the  benefit  of  individuals  inconsistent 
vrith  the  general  law,  or  granting  them  rights 
or  immumtiee  not  extended  to  any  member  of 
the  community  who  may  be  able  to  bring  him- 
self within  the  provisions  of  sneb  law. 

[Ed.  Note.— For  other  caSes,  see  Constitu- 
tional Law,  Cent  IMg.  H  691-624;  Dec.  Dig.  { 
200;*  Municipal  Corporations,  Gent  IMg.  | 
1888;  Dec.  DigTl  75a.*] 

On  Petition  to  Behear. 

4.  CoNsnnjTioiiAi.  Law  (|  206*)  — Glabs 
Legislation  —  Uhbeasonablx  Fixing  or 
THB  Glass. 

Acta  1879,  c  11,  |  22,  provides  that  the 
several  communities  embraced  in  the  limits  of 
all  such  municipal  corporations  that  have  had 
their  charters  abolished  or  may  surrender  the 
same  are  created  taxing  districts,  and  that 
whenever  any  community  under  the  govern- 
ment of  a  municipal  corporation,  having  a  pop- 
ulation of  less  than  3S,000  inhabitants  accord- 
ing to  the  federal  census  of  1870,  may  desire 
to  be  governed  by  such  act,  the  authorities  of 
such  corporation  shall  cause  an  election  to  be 
held.  Held,  that  the  act  which  abrogated  the 
general  law  In  favor  of  taxing  districts,  is  In- 
valid: the  classification  iMing  fixed  by  the  cen- 
t.us  of  1870,  and  not  being  open  to  municipalities 
which  might  subsequently  come  within  its  scope. 

[Ed.  Mote.— For  other  cases,  see  Constitution- 
al Lav,  OttitDlg.  H  081-624;  D«cJ>v.  1 206.*] 


Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Annie  E.  Fleming,  by  next 
friend,  against  tbe  City  of  Memphis.  A 
judgment  for  defendant  was  affirmed  by  the 
Court  of  Civil  Appeals,  and  plaintiff  brings 
certiorari.  Beveroed  and  remanded. 

James  H.  Malone,  for  plaintiff.  0.  H. 
Brjran  and  Leo  Goodman,  for  defendant 

LANSDEN,  J.  Plaintiff  sued  the  city  of 
Memphis  for  damages  for  Injuries  which  she 
received  as  the  result  of  the  alleged  negli- 
gence of  tbe  defendant  In  maintaining  cer- 
tain streets,  so  as  to  suffer  a  dangerous  hole, 
ditch,  or  washout  to  be  and  remain  thereon. 
The  city  demurred  to  the  declaration,  as- 
signing as  cause  thereof  that  the  plaintiff 
was  not  entitled  to  recover  In  this  case  be- 
cause  the  city  of  Memphis  "by  special  dis- 
pensation from  the  Legislature  is  not  liable 
for  the  negligence  of  Its  agents,  employes, 
and  servants  In  the  construction  of  bridges 
and  highways,  nor  for  their  negUg^ce  in 
leaving  the  same  in  a  dangerous  condition 
in  the  city  of  Memphis." 

The  question  presented  for  determination 
Is  the  validity  of  Acts  1879,  c.  11,  as  amend- 
ed by  chapter  96  of  the  Acts  of  1881,  which, 
after  amendment,  reads  as  follows : 

"That  the  counties  In  which  tbe  taxing 
districts  are  situated,  and  the  taxing  dis- 
tricts themselves  shall  not  be  liable  for  dam- 
agesi  or  Injuries  to  persons,  or  property,  by 
reason  of  defects  In  the  streets  or  alleys  or 
other  property  under  the  control,  and  within 
said  taxing  districts,  or  for  the  conduct  of 
those  managing  the  affairs  of  such  districts." 

This  statute  applies  to  no  other  municipal- 
ity than  tbe  city  of  Memphis.  The  learned 
trial  judge  sustained  the  demurrer  and  dis- 
missed the  suit,  which  action  was  affirmed 
by  the  Court  of  ClvU  Appeals  upon  the  au- 
thority of  Williams  V.  Taxing  District,  16 
Lea,  531,  and  an  unreiwrted  case  said  to 
have  been  decided  by  this  court  in  1907.  Sec- 
tion 8  of  article  11  of  the  Constitntl<ni  of 
this  state  provide  as  follows: 

"The  Legislature  ^11  have  no  power  to 
suspend  any  general  law  for  the  benefit  of 
any  particular  individual,  nor  to  pass  any 
law  for  the  benefit  of  individuals  Inconslst* 
ent  with  the  general  laws  of  the  land,  nor 
to  pass  any  law  granting  to  an  individual  or 
individuals,  rights,  privileges.  Immunities  or 
exceptions  other  than  such  as  may  be  extend- 
ed to  any  member  of  the  community  who 
may  be  able  to  bring  himself  within  tbe  pro- 
visions of  such  law." 

We  think  it  too  clear  for  argument  at  this 
late  day  that  the  exemption,  or  "special  dls* 
pensatlon,"  as  counsel  denominate  it,  in  fa- 
vor of  the  city  of  Memphis  in  the  foregoing 
provision  of  Its  charter.  Is  violative  of  the 
section  of  the  Constitution  just  quoted.  This 
qnesdon  has  been  determined  time  and  again 
by  this  court,  and  resort  need  not  be  had  to 
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other  authority  than  oar  own  reported  cases. 
There  1b  not  a  single  case,  unless  It  be  Wil- 
liams T.  Taxing  District,  supra,  which  in- 
timates to  the  contrary.  Commencing  with 
our  latest  case  of  Malone  v.  Williams,  118 
Tenn.  425,  103  B.  W.  807,  121  Am.  St  Rep. 
1002,  we  will  review  ooij  a  few  of  them. 
In  dtls  last  case,  the  court  aald: 

"It  la  tme  that  the  Leglalatora  has  power 
to  grant  special  charters  to  municipal  cor- 
pOTatlons,  and  may,  in  genentl.  Include  with- 
in thne  <aiarten  anCh  pecnliar  proTislons, 
not  to  conflict  with  the  Constltntion,  as  may 
be  needed  for  the  convenience  and  well- 
being  of  the  parttenlar  community.  Bnt 
where  these  prorlslona  are  lo  goieial  as  to 
fall  within  a  dasslflcatlfm  common  to  all 
the  dUzens  of  the  state,  there  can  be  no 
justification  tor  etectlnff  a  single  dty  into 
a  class  by  Itself,  with  provisions  more  oner- 
ous tlum  are  Imposed  upon  all  other  citizens 
occupying  the  same  situation,  or  more  ad- 
vantageous. It  was  BO  held  many  years  ago. 
In  a  case  dted  Infra,  where  the  Legislature 
attempted  to  exonerate  the  city  of  Memphis 
from  the  burden  of  executing  coBt  or  appeal 
bonds.  By  the  general  law  of  the  state,  ap- 
plicable to  all  dtlzens,  tax  officers  are  per- 
mitted to  distrain  for  delinquent  taxes.  No- 
where else  in  the  state  are  they  permitted  to 
distrain  for  tax  not  delinquent  except  in 
the  dty  of  Memphis,  under  the  section  above 
quoted.  The  said  section  creates  an  uncon- 
stitutional discrimination  In  favor  of  the 
city  of  Memphis,  and  thus  1b  in  violation  of 
the  section  at  the  Constitution  above  refer* 
red  to." 

[1]  It  Is  true  that  laws  public  In  their 
character,  ^nd  otherwise  unobjectionable, 
may  ext^d  to  all  citizens  or  be  conflned  to 
particular  dasses.  With  respect  to  the  pro- 
vision of  the  Constitution  under  considera- 
tion, dtlzens  or  mnnlclpalltiee  may  be  clas- 
sified when  the  object  of  the  Legislature  Is 
to  confer  upon  them  certain  rights,  priv- 
ileges, immunities,  or  exemptions  not  en- 
Joyed  by  the  community  at  large.  But  this 
dasslficatlon  must  not  be  mere  arbitrary 
selection.  It  must  have  some  basis  which 
bears  a  natnral  and  reasonable  relation  to 
the  objects  sought  by  the  legislation,  and 
there  must  be  some  good  and  valid  reason 
why  the  particular  munidpality  upon  whom 
the  benefit  Is  conferred  should  be  so  prefer- 
red. Stratton  v.  Morris,  89  Tenn.  G22,  15 
S.  W.  87,  12  li.  B.  A.  70 ;  State  v.  Railroad. 
124  Train.  1,  135  S.  W.  778;  Soon  HIng  v. 
Crowley,  113  U.  S.  709,  6  Snp.  Ot  730,  28 
Jj.  Ed.  1145;  Oonnolly  Union  Sewer  Pipe 
Co.,  184  U.  8.  640;  22  Sup.  Gt  431.  46  L. 
Bd.  070. 

[2]  It  was  determined  at  an  early  day  In 
Bnmes  r.  Mayor  and  Aldermen,  l  Humph. 
403,  that  a  municipal  corporation  for  the 
govranment  of  a  town  or  dty  Is  the  proprie- 
tor of  the  streets,  which  it  holds  as  ease- 
mwts,  In  trust  fi>r  the  hentf  t  of  the  corpo- 


ration, and  which  it  has  the  power  to  gnAe, 
pave  or  otherwise  improve.  "And  It  Is  well 
settled  at  this  day,"  said  the  oonrt.  '*botta  In 
England  and  America,  tliat  such  a  corpora- 
tion is  liable  to  be  sued  in  actions  of  tort 
In  like  manner  as  natural  persons."  Mem- 
phis V.  Lesser,  0  Humph.  757 ;  Nashville  t. 
Brown,  9  Helsk.  1,  24  Am.  Rep.  289;  Nib- 
lett  v.  Nashville.  12  Heisk.  684,  27  Am.  Bep. 
765. 

[3]  In  KnoxvUle  v.  Bell.  12  Lea,  1S7.  the 
court  reviewed  the  authorities  in  this  state, 
and  held  that  the  doctrine  was  established 
that  "munldpul  corporations  are  liable  in 
dvU  actions  for  Injuries  to  perstms  sustain- 
ed by  reason  of  their  negligence  or  failure  to 
keep  their  streets  in  safe  conditifm  for  per- 
sons traveling  or  passing  the  same,  too  firmly 
now  to  be  shaken,"  and  dedined  to  consider 
authorities  from  otlier  jnrladictlona  holding 
to  the  contrary.  Therefore  ttie  general  rule 
of  law,  applicable  alike  to  all  municipalities, 
at  the  date  of  the  passage  of  the  etatate  In 
question,  made  each  of  them  liable  to  any 
citizen  for  injuries  received  as  a  result  of 
Its  negligence  In  falling  to  pnpetlj  main- 
tain its  streets.  If  this  section  of  tlie  de- 
fendant's charter  is  valid,  we  have  a  fai^al 
law  applying  to  all  other  mnnldpalltles^ 
which  by  express  legislative  ouctment  Is 
suspended  for  the  benefit  of  the  dty  of 
Memphis.  That  such  a  law  Is  not  the  law  of 
the  land  Is  clearly  settled  by  Budd  v.  State. 
3  Humph.  483,  39  Am.  Dec.  189,  reaffirmed  In 
Mayor,  etc.,  v.  Dearmon,  2  Bneed.  104,  and 
followed  In  Hatcher  v.  State.  12  Lea,  368. 
Even  in  ^llams  v.  Taxing  District,  siqin, 
the  correctness  of  this  position  is  reeog- 
nized,  because  the  court  said  that  **it  Is  v^ 
true  that  a  provision  of  a  munldpal  charttf 
which  undertaltes  to  make  a  law  for,  or  in 
regard  to,  that  munidpality  different  from 
the  general  law,  or  to  withdraw  from  the 
operation  of  a  general  law.  applicable  to  all 
municipal  corporations,  a  particular  corpo- 
ration, or  dass  of  sadi  oorporattons,  would 
be  obnoxious  to  the  danse  of  the  Omstitu- 
tlon  last  dted,  because  not  the  law  «t  the 
land." 

Whatever  may  he  said  of  the  correctness 
of  the  dedslott  of  the  court  In  that  case.  It 
seems  that  the  statute  nnder  oonsldaation 
was  confused  with  statutes  granting  partic- 
ular franchises  or  rights  to  certain  munici- 
palities. This  statnte  confers  an  immnntty 
upon  the  munidpality,  and,  if  it  could  be 
valid  at  all,  it  must  be  general  to  all  mn- 
nidpalitlee,  or  the  particular  munlc^lltles 
to  which  the  Immunity  la  granted  must  be 
classified,  eo  that  ev^  munidpality  irtiidi 
is  in,  or  may  come  In,  the  situation  and  cir- 
cumstance which  constitutes  the  reasfms  for 
and  basis  of  the  dasslflcatlon,  can  be  en- 
titled to  the  Immunities  confwred  by  the 
statute.  And  the  dasslflcatlon  itself  must 
rest  upon  some  dUTeroice  whldi  bears  s 
reasonable  and  just  rdation  to  the  immonlt; 
granted  to  the  dasi^  and  It  can  nerw  be 
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made  arbitnoilr  and  wlQioat  reasonable 
basis. 

We  have  already  seen,  and  this  Is  recog- 
nized by  WlIUamB  t.  Taxing  District,  tbat 
the  general  mle  of  law  in  this  state  makes 
all  municipal  corporations  liable  for  n^Iect 
of  their  streets,  and  It  Is  immaterial  wheth- 
er this  mle  originates  with  a  statute  or  is 
found  In  the  common  law.  It  is  a  rule  of 
law,  both  in  England  and  America,  and  has 
been  repeatedly  so  announced  by  this  court 
before  the  passage  of  the  act  of  1881.  It  can 
make  no  difference  what  the  rule  Is  called, 
whether  It  be  regarded  as  "only  a  consensus 
of  decision"  or  otherwise  It  is  eqaally  ef- 
fectiTe  to  determine  the  liability  of  all  mu- 
nicipalities for  n^lecting  their  streets,  and 
judgmoits  for  such  neglect,  based  upon  such 
liability,  are  dally  enforced  against  them  by 
the  courts  of  this  state.  It  is  a  seizing  of 
the  word  and  a  dodging  of  the  Idea  to  say 
that  this  rule  of  liability,  so  long  and  con- 
stantly enforced.  Is  not  a  general  law  of  the 
land,  suspended  by  the  act  in  question  for 
the  particular  benefit  of  the  city  of  Memphis. 
Snch  is  its  effect  and  substance,  as  well  as 
Its  form.  With  Its  policy,  this  court  has 
nothing  to  do.  But  It  Is  Its  highest  duty, 
as  well  as  its  pleasure,  to  require  that  this 
and  all  other  statutes  shall  square  with  the 
Constitution. 

On  Petition  to  Rehear. 

[4]  The  foregoing  opinion  was  prepared 
and  announced  at  the  close  of  the  last  term, 
but  a  rehearing  was  granted  upon  an  earnest 
petition  filed  by  counsel  for  the  city,  Insist- 
ing that  under  the  terms  of  the  defendant's 
original  charter,  it  being  chapter  11  of  the 
Acts  of  1879,  all  municipalities  of  this  state 
could  have  .the  benefit  of  the  exemption  in 
question  by  surrendering  their  charters  as 
provided  by  section  22  of  that  act  and  re- 
incorporating as  taxing  districts.  This  In- 
alstonee  is  based  upon  the  following  provi- 
sion of  the  city's  charter: 

**That  the  several  communities  embraced 
In  the  territorial  limits  of  all  snch  municipal 
corporations  in  this  state  as  have  had  their 
charters  abolished  or  as  may  surrender  the 
same  under  the  provisions  of  this  act  are 
hereby  created  taxing  districts  In  order  to 
provide  the  means  of  local  government  for 
the  peace,  safety  and  general  welfare  of 
■neb  districts.  •  •  • 

"That  whenever  any  conununi^  under  the 
goTemment  of  a  municipal  corporation  at  the 
time  this  act  takes  effect,  having  a  popula- 
tion of  less  than  35,000  inhabitants  according 
to  the  federal  census  of  1870,  may  desire  to 
be  governed  by  the  provisions  of  this  act, 
the  authorities  of  such  corporation  shall 
cause  an  election  of  the  qualified  voters  of 
such  municipal  corporation  to  be  held." 

It  is  insisted  that  under  the  ^regolng  pro- 
vislons  of  the  charter  any-commonlty  of  the 
■tate  may  take  tiie  benefit  of  the  Taxing  Die- 


trict  Act,  and  for  that  reason  the  statute  is 
general,  and  falls  within  the  principle  of 
Cook  V.  State.  00  Tenn.  407,  16  S.  W.  471,  13 
Ii.  R.  A.  183,  and  Burnett  v.  Maloney.  97 
Tenn.  697,  37  S.  W.  689,  34  L.  R.  A.  541.  But 
in  this  assumption  counsel  are  clearly  in  er- 
ror. It  is  only  municipal  corporations  hav- 
ing a  population  of  less  than  35,000  Inhabit- 
ants, according  to  the  federal  census  of  1870 
which  are  permitted  to  reincorporate  under 
the  act  In  question,  and  such  an  Infiexlble 
classification  was  held  void  In  Woodward  v. 
Brlen,  14  Lea,  520,  Burkholtz  v.  State,  16 
Lea.  71.  and  Sutton  v.  State.  96  Tam.  696,  36 
S.  W.  697,  83  L.  H.  A.  689.  This  section  Is 
void,  because  It  does  not  apply  equally  and 
alike  to  all  municipalities  then  and  there- 
after having  the  requisite  population,  nor 
does  it  extend  to  nor  embrace  all  such 
which  may  come  Into  the  like  situation  and 
circumstances,  for  the  reason  that  the  classi- 
fication is  based  solely  upon  the  federal  cen- 
sus of  1870.  This  question  Is  folly  discussed 
in  the  cases  last  cited,  and  the  principle 
there  decided  has  never  been  questioned  by 
any  one.  It  necessarily  follows  that  the 
clause  of  the  charter  of  the  dt?  of  Memphis 
under  discussion  Is  Indeed  "a  special  dis- 
pensation accorded  to  that  city  by  the  Leg- 
islature," and  Is  vicious  class  legislation. 

Wo  have  not  discussed  in  this  opinion  the 
various  arguments  presented  by  counsel,  for 
the  reason  that  the  questions  Involved  are 
deemed  to  be  so  elementary  and  so  firmly 
spttled  that  no  amount  of  discussion  could 
add  to  their  clearness  or  their  strength. 
We  have  not  considered  the  proposition  of 
counsel  which  urges  the  court  to  overrule 
the  long  line  of  cases  establishing  the  gen- 
eral doctrine  in  this  state  of  the  liability  of 
municipal  corporations  for  Injuries  resulting 
from  neglect  of  tiielr  streets.  We  decline 
to  reconsider  these  cases,  or  to  entertain  an 
argument  which  has  for  its  object  a  reopen- 
ing of  the  questions  settled  by  them ;  and 
as  we  adhere  to  this  line  of  authority,  it  is 
Imperative  that  the  section  of  the  defendant's 
charter  under  consideration  be  declared  void. 

The  petition  to  rehear  Is  dlsmlaaed. 


LAXTON  V.  STATE. 

(Snprenie  Conrt  of  Tennessee.   June  22,  1912.) 

1.  Public  Lauds  (|  223*)— Isuhd»— Tm^- 
French  Grart. 

Island  No.  21.  formerly  "Ont-Off  Island," 
being  west  of  the  Missiasippi  river  in  17^  and 
until  1821  or  1822,  became  the  property  of 
France  by  treaty  in  1763  between  England. 
France,  and  Spain,  and  was  part  of  the  land 
ceded  by  France  to  the  United  States  in  1803, 
and  hence  was  not  a  part  of  the  land  now  in 
Tennessee,  which  was  ceded  to  the  United 
States  by  North  Carolina  In  1789;  and  since 
the  channel  of  the  river  chained  previous  to 
the  admission  of  Arkansas  to  the  Union  In 
1836,  so  as  to  leave  the  Island  east  of  the  mid- 
dle line  of  the  rive^it  has  never  been  a  part 
of  A^nsaa.   In  1834  fFennessee  made  provi- 
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siotu  by  its  CoDsUtation  (article  1,  |  81)  tor 
the  extension  of  jarisdlction  over  an;  lande 
which  aboald  be  thereafter  acquired,  and  in 
1846  (Act  Ads.  7,  1846,  c.  92,  9  Stat  66)  the 
United  States  ceded  to  Tennessee  absolutelj  all 
nnaiK>ropriated  lands  in  the  state.  Held,  that 
Uie  United  States  surrendered,  and  Tennessee 
haa  aoauired,  absolute  Juriadlction  over  this 
Island. 

lEd.  Notcu— For  other  cases,  see  Pablic 
Lands.  Oent  Dlx.  H  70S-725;  De&  Dig.  I 

223.*] 

2.  CBIUIITAL  IAW    (1  10S*)*~VzifnS— lOUHD 

No.  21. 

The  venue  of  a  criminal  offense  committed 
on  Island  No.  21,  In  the  MissiBsippi  river,  is  in 
Dyer  count;,  Tenn.,  thoogh  audi  count;,  as 
oriKlnall;  laid  o£E  in  1823,  did  not  embrace  it; 
such  island  belonging  to  Tennessee,  and  not 
being  claimed  b;  any  other  coont;,  and  Dyer 
count;  having  assumed  jurisdiction  over  it  and 
over  the  taxpayers  living  upon  it  since  1823 
with  the  acquiescence  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Orlminal 
Law,  Cent.  Dig.  H  2S0-22Q,  280,  231,  284; 
Dec.  Dig.  S  108.*] 

Appeal  from  dreutt  Court;  Dyer  Gotmtr; 
Jos.  E.  JfHies,  Judge. 

J.  W.  Lazton  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Affirmed. 

WiUlama  &  Ward,  for  appeUant  Assistant 
Attorney  General  Faw,  for  the  Stat& 

NEIL,  J.  The  plaintiff  in  error  was  In- 
dicted In  the  circuit  court  of  Dyer  county 
for  the  murder  of  Alex  Brown,  and  was 
convicted  of  murder  in  the  second,  degree, 
and  sentenced  to  a  term  of  ten  years'  Impris- 
onmeut  In  the  state  penitentiary,  from  which 
Judgment  he  haa  appealed  and  assigned  er- 
rors. 

The  homicide  was  committed  on  Island 
No.  21f  which  Is  surrounded  by  the  Mississip- 
pi rlTOT  on  Its  western  border,  and  a  slough 
on  its  eastern  side ;  the  two  together  maldng 
an  island. 

The  only  question  we  shall  consider  In 
this  opinion  is  the  venue. 

[1]  It  Is  said  that  this  island  is  not  with- 
in the  state  of  Tennessee,  and  therefore  the 
courts  of  the  state  have  no  jurisdiction  of 
an  offense  committed  there. 

This  contention  is  based  on  the  following 
facts: 

In  1763,  by  a  treaty  made  between  Eng- 
land, France,  and  Spain,  the  middle  of  the 
channel  of  the  Mississippi  river  was  made 
the  boundary  line  between  the  dominions  of 
these  powers;  the  English  possessions  lying 
east  of  this  middle  line  of  the  river.  At 
that  time  what  is  now  Island  No.  21,  or  the 
land  which  it  embraces,  lay  entirely  west  of 
the  river,  and  hence  within  the  dominions  of 
France.  This  was  the  situation  also  when 
North  Carolina  ceded  to  the  United  States 
the  territory  subsequently  erected  into  the 
state  of  Tennessee.  In  1803  the  United 
States  by  a  treaty  with  France  became  the 
owner  of  the  territory  west  of  the  river,  as 
It  thon  stood.  Tliere  are  atlU  visible  at  least 


two  of  the  old  diannele,  oue  of  tbem  a  con- 
siderable distance  inland.  In  1821  or  1822 
the  river,  by  an  avulsion,  cut  for  Itself  a 
new  channel  west  of  Island  No.  21.  In  1836 
the  state  of  Arkansas  was  admitted  into  tlie 
Union,  under  a  geographical  description 
which  made  Its  eastern  boundary  tiie  mid- 
dle line  of  the  Mississippi  river  as  it  then 
ran.  So  that  it  appears  that  Island  No.  21 
never  belonged  to  the  state  of  Nortb  Caro- 
lina, and  hence  was  not  wltbln  the  land  eed- 
ed  by  that  state  to  the  United  States  and 
Bubseqnaiay  made  tbe  state  of  Tmnnnna 
It  never  was  the  property  of  Aricansaa;  be- 
cause when  that  state  was  erected  the  avnl- 
sion  had  already  oecnne<^  and  the  middle 
line  of  the  river  lay  vest  of  tUs  laAand. 
However,  It  became  tbe  propolx  of  tbe 
United  SUtes  by  the  treaty  of  1803.  Ibe 
precfae  queaUon  as  to  tlie  ownerah^i  of  this 
island  is  discussed  Id  tbe  case  of  Moos  t. 
Oibba,  In  10  Helak.  288;  it  appearing  trtm 
the  evidence  in  the  present  case  that  tbe  la- 
land  there  mentioned  as  *^tOfr  bland"  la 
the  same  mentioned  in  this  case  as  Island 
No.  21.  In  treattog  this  question  tbe  ooort 
said: 

"Does  the  title  to  the  island  stIU  conUnne 
In  the  United  States,  or  has  it  passed  by 
any  act  of  the  United  States  to  tbe  state  of 
Tennessee?  The  United  States  obtained  ti- 
tle to  the  Western  territoxy  of  North  Caro- 
lina by  the  cession  of  1789,  burtbened  with 
various  terms  and  conditions.  In  respect  to 
the  satisfaction  of  existing  rights  created 
by  entries  and  military  warrants.  But  as 
the  island  in  controversy  was  not  acquired 
from  North  Carolina  by  the  cession  of  17S9, 
her  title  was  not  incumbered  with  any  of 
these  terms  and  conditions.  The  title  was 
derived  from  Frepce,  and  was  absolute  and 
unincumbered. 

"By  an  act  of  Congress  of  1806,  the  line 
known  as  the  'congressional  reservation  line* 
was  defined,  and  by  this  act  all  the  lands 
north  and  east  of  this  line  were  ceded  to 
the  state  of  Tennessee,  and  the  lands  south 
and  west  of  this  line  were  to  remain  at  tbe 
sole  and  entire  disposition  of  the  United 
States;  the  state  agreeing  to  relinquish  all 
right,  title,  and  claim  thereto. 

"By  an  act  of  Congress  of  1818  the  state 
of  Tennessee  was  authorized  to  Issue  grants 
and  perfect  title  on  all  special  entries  and 
locations  of  lands  made  pursuant  to  the  laws 
of  North  Carolina  before  the  25tb  of  Feb- 
ruary, 1790,  which  were  good  and  valid  in 
law,  and  recognized  by  the  cession  act  pasied 
In  1789,  and  which  lay  south  and  west  of  the 
congressional  reservation  line.  It  is  aeea 
that  this  act  had  special  reference  to  tba 
territory  acquired  by  the  United  States  from 
North  Carolina,  and  therefore  could  in  no 
way  affect  the  title  to  the  island,  which 
then  was  on  tbe  west  side  of  the  Mlaslasinpt 
river.    Down  to  this  period,  the  United 
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Statu  bad  taken  no  Btep»  for  tbe  disposi- 
tion of  tbe  lands  soutb  and  west  at  the  con- 
gressional reserratloD  line,  except  as  pro- 
Tided  In  tbe  act  of  IBIS.  Bnt  in  1841  an  act 
was  passed  by  Congress  tbat  the  state  of 
Tennessee  be  and  Is  hN^7  constltnted  tbe 
agent  of  the  i^vemment  of  tbe  United 
States,  with  fnll  power  and  antbority  to 
sell  and  dispose  of  tbe  vacant,  unappropri- 
ated, and  refuse  lands  within  the  limits  of 
said  state,  lying  soatb  and  west  of  tbe  line 
commonly  called  the  congressional  reserva- 
tion line.*  [Act  Feb.  18.  1841,  c.  7,  S  Stat, 
p.  412.]  This  agency  was  coupled  with  the 
tmst  of  satisfying  all  1^1  and  bona  fide 
claims  of  North  Carolina  npon  said  lands. 

"In  1846  Congress  passed  an  act  by  which 
the  United  States  hereby  release,  and  sur- 
render to  the  state  of  Tennessee,  the  right 
and  title  of  tbe  United  States  to  all  lands 
in  the  state  of  Tennessee  lying  sontb  and 
west  of  tbe  congressional  reservation  line 
In  said  state,  which  may  yet  remain  onap- 
proprlated,  with  this  proviso:  That  all  the 
Bald  lands  the  release  of  which  Is  herein 
provided  for,  and  the  proceeds  thereof,  shall 
be  and  remain  subject  to  all  the  same  claims, 
Incnmbrances  and  liabllltiea  in  relation  to 
Kortb  Carolina's  land  warrants,  or  other 
claims  of  North  Carolina,  as  the  same  could 
or  would  be  subject  to  as  regards  the  Unit- 
ed States,  If  the  same  were  not  so  as  afore- 
said released.'  [Act  Ang.  7,  1846,  c;  62,  9 
Stat  66]. 

"By  reference  to  the  boundaries  of  the 
state  of  Tennessee,  as  fixed  by  the  Consti- 
tution of  1796,  It  is  clear  that  the  island  in 
controversy  was  not  within  her  limits.  Aft- 
er describing  a  dividing  line  between  North 
Carolina  and  Tennessee,  It  is  declared  'that 
all  the  territory,  lands  and  waters  lying 
west  of  said  line,  and  contained  within  the 
chartered  limits  of  North  Carolina,  are  with- 
in the  boundaries  and  limits 'of  the  state 
of  Tennessee.'  The  middle  of  the  main 
channel  of  the  Mississippi  river  being  the 
western  boundary,  and  the  Island  then  be- 
ing west  of  tbe  main  channel,  it  follows  that 
It  was  not  within  the  limits  of  North  Caro- 
lina, and  therefore  not  within  the  limits  of 
Tennessee. 

"Bnt  by  the  Constitution  of  Tennessee  of 
1884  [article  1,  S  81]  a  material  addition 
was  made  to  the  definition  of  the  boundaries 
of  the  state.  After  describing  the  bounda- 
ries as  in  the  Constitution  of  1796,  this  pro- 
viso was  added:  *Tbat  the  limits  and  ju- 
rlsdlctlona  of  this  state  shall  extend  to  any 
other  land  and  territory  now  acquired,  or 
that  may  hereafter  be  acquired  by  compact 
or  agreement  with  other  states,  or  ottaawise, 
although  such  land  and  territory  are  not  in- 
dnded  In  the  boundaries  hereinbefore  desig- 
nated.' 

"Undv  the  provisions  of  this  Constitution 
(and  they  are  the  same  as  that  of  1870)  the 
state  of  Tennessee  had  Jurisdiction  over  any 


lands  not  taidudod  within  her  original  bound- 
aries, which  she  had  then  acquired,  or  might 
thereafter  acquire  bj  compact  or  otherwise. 
If,  then,  tbe  state  of  Tennessee*  in  1834,  had 
Jurisdiction  over  the  Island  In  controversy, 
or  if  she  has  since  acquired  such  Jurisdiction, 
it  is  wholly  immaterial  that  the  island  may 
originally  have  been  situated  west  of  the 
western  boundary. 

"It  Is  In  proof  Uiat  as  early  as  1826  the 
state  of  Tennessee,  through  her  various  offi- 
cers. Judidial  and  ministerial,  claimed  and 
exercised  Jurisdiction  over  the  island,  but  as 
against  the  United  States,  in  which  the  tltlb 
was  vested,  this  daim  and  exercise  of  Juris- 
diction did  not  and  could  not  vest  the  title 
in  the  state;  but  this  continued  exercise  of 
Jurisdiction  may  bS  legitimately  looked  to  lb 
determining  the  question  whether  there  is 
still  in  the  United  Stetes  a  present,  valid, 
bona  fide,  subsisting  title. 

"In  determining  this  question,  the  first  act 
of  the  United  States  which  deserves  atten- 
tion is  the  recognition  In  1836,  by  the  admis- 
sion of  Arkansas  into  the  Union,  of  the  mid- 
dle of  the  Mississippi  river,  as  it  then  was, 
as  the  eastern  boundary  of  that  state.  Be- 
fore that  time  the  territory  of  Arkansas  and 
tbe  state  of  Tennessee  had  the  middle  of  the 
main  channel  of  the  river  as  it  was  in  1803 
as  a  common  boundary  line.  The  United 
Stetes  bad  the  legal  right  to  the  lands  on 
both  sides  of  the  line,  and  therefore  had  a 
right  to  agree  to  the  change  in  the  line,  re- 
sulting from  the  change  In  the  main  channel 
of  tbe  river.  This  fact  furnishes  persuasive 
evidence  that  in  recognizing  tbe  eastern 
boundary  of  Arkansas  as  running  through 
the  main  channel  of  the  river,  through  the 
cut-off,  the  United  States  also  recognized 
that  line  as  the  western  boundary  of  Ten- 
nessee. This  inference  is  strengthened  by 
the  fact  that  in  the  act  of  1841,  constituting 
Tennessee  an  agent  to  dispose  of  the  lands 
south  and  west  of  the  congressional  reserva- 
tion line,  all  tbe  vacant,  unappropriated, 
and  refuse  lands  within  the  state  were  des- 
ignated, without  making  any  exception  as  to 
the  island  added  to  the  territory  of  Tennes- 
see by  tbe  avulsion  of  1822. 

"But  the  final  action  of  Congress  In  releas- 
ing and  surrendering  the  title  to  the  lands 
south  and  west  of  the  congressional  res- 
ervation is  still  more  conclusive.  The  act 
for  this  purpose  was  passed  In  1836,  and  In 
response  to  a  memorial  of  the  General  As- 
sembly of  Tennessee,  adopted  In  1845.  In 
that  memorial  the  language  waa:  'Tour  me- 
morialists would  earnestly,  but  r^pectfnlly, 
urge  upon  Congress  both  the  propriety  and 
Justice  of  ceding  to  the  state  of  Tennessee 
all  the  vacant  and  unappropriated  lands 
south  and  west  of  the  congraBSional  reserva- 
tion line,  for  the  purposes  of  education,'  etc 
In  pursuance  at  this  memorial,  the  Congresa 
enacted  tbat  'the  United  States  P^hy  xa- 
lease  and  surrender  to  tha  state  at  Tomea- 
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see,  lying  sontb  and  west  of  the  congression- 
al reservatloH  line  In  said  state,  which  may 
yet  remain  unappropriated,'  etc.  That  the 
United  States  hitended  by  this  act  to  surren- 
der to  Tennessee  her  entire  title  to  all  va- 
cant and  unappropriated  lands  within  her 
boundaries  as  they  were  then  recognize^  Is 
made  certain  by  the  fact  that  from  that  time 
to  the  present  no  claim  has  been  set  up  by 
the  United  Statei  to  any  public  land  In  the 
state. 

"In  view  of  all -these  facts  and  circum- 
stances, It  cannot  be  said  that  the  United 
States  has  a  present,  subsisting,  legal,  aad 
bona  fide  title  to  the  land  In  controversy, 
and  that  the  title  formerly  vested  in  the 
United  States  has  not  been  abandoned  and 
surrendered  to  the  state  of  Tennessee.  On 
the  contrary,  the  conclusion  Is  Irresistible 
that  by  the  act  of  1846  the  United  States 
surrendered  and  released  to  the  state  of 
Tennessee  all  right  and  title  to  the  land  In 
controversy,  and  by  virtue  of  the  Constitu- 
tion of  1834  the  state  has,  since  that  time, 
possessed  and  exercised  exOIuslve  control 
and  Jurisdiction  thereof,  and  that  the  same 
was  subject  to  appropriation  by  entry  and 
grant  In  pursuance  of  the  laws  of  the  state." 
10  Heiak.  294r-296. 

It  Is  said,  however,  that  this  case  was 
overruled  by  the  later  case  of  State  v.  Pulp 
Co.,  118  Tenn.  47,  104  S.  W.  437.  We  are  at 
a  loss,  however,  to  see  how  there  Is  any 
conflict  between  these  two  cases.  In  the 
case  last  cited  the  court  was  not  dealing 
with  the  principles  Involved  In  Moss  v. 
Gibbs,  further  than  the  one  proposition  that 
the  middle  of  the  river  li  the  line  between 
adjoining  states,  and  the  two  cases  are  at 
one  npon  that  sabject  In  State  V.  Pulp 
Co.  the  chief  proposition  In  controversy  was 
one  advanced  by  the  Palp  Company,  to  tbe 
tiBoct  that  the  bonndary  line  was  the  mid- 
dle of  the  channel  of  navigation.   In  that 


case  the  court  held,  as  It  also  held  In  Moss 
V.  Gibbs,  that  when  a  river  Is  the  dividing 
line  between  two  states  an  avulsion  does  not 
change  the  line,  and  further  held  that  what 
was  the  western  line  of  Tennessee  before 
the  avulsion  of  lS7Sf  which  affected  the  par- 
ticular line  In  controversy  in  that  case,  still 
remained  the  line,  and  that  the  state  of 
Tennessee  had  the  right  then  to  grant  V9  to 
the  middle  line  the  lands  lying  In  the  iM 
bed  of  the  river,  which  it  had  deserted  by 
the  avalslon  last  named.  In  Moss  Qibbs 
the  oonrt  held  likewise  that  the  avolrton  ct 
1822  did  not  change  the  line  previooaly  ex- 
isting between  TKinessee  end  the  twrltoiy 
of  Arkansas,  bnt  tlmt  snbseqnoit  acta  <tf 
Congress,  and  long  acquiescence  in  the  use 
by  Tennessee  of  the  property  as  a  part  of 
Its  domain,  had  resulted  In  the  necessary 
conclusion  that  the  United  States  no  longer 
had  or  held  ownership  of  the  Island  In  ques- 
tion. The  doctrine  of  acquleecence  annoooc- 
ed  In  Moss  v.  Gibbs  is  fully  recognised  In  the 
later  case  of  State  v.  Pnlp  Co. 

[2]  It  is  said,  however,  that  the  lines  of 
Dyer  County,  as  originally  laid  off  In  1823, 
did  not  embrace  this  particular  island.  Thi" 
Is  true;  nevertheless,  ever  since  that  time 
Dyer  county  has  assumed  Jurisdiction  over 
this  land,  and  persons  living  there  have  paid 
taxes  to  Dyer  county  and  voted  in  that  coun- 
ty, and  this  has  never  been  questioned  by 
tile  state,  and  no  other  county  has  any  claim 
to  It  This  being  true,  it  must  be  held  that 
the  state  has  acquiesced  in  the  claim  of  Dy- 
er county  to  this  land,  and  it  mupt  be  treat- 
ed as  a  part  of  the  county.  If  the  state  con- 
sents, the  prisoner  cannot  object 

The  other  questions  made  have  been  fully 
considered  by  the  court,  bnt  are  wltbont 
merit,  and  are  overruled. 

The  result  ii  tlie  Jodgmoit  must  ba  af- 
firmed. 
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TEAGUB  T.  STATE. 
(Gonrt  of  Criminal  Appeals  of  Texaa.   May  8, 
1912.    Beheariog  Denied  June  5,  1912.) 

1.  GBuaHAi.  JuAW  ((  1090* )— Appeal  and 
Ebbob— Neckssiit  or  Biu.  or  Ezceptionb. 

A  court  on  appeal  from  a  crlmiDal  proae- 
cation  cannot  review  the  refusal  of  a  continu- 
ance where  no  bill  of  ezceptlona  was  reserved, 
even  thous^  the' judgment  recited  that  a  con- 
tinuance waa  reiuMd,  and  liie  defendant  ex- 
cepted. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2653,  2789,  2803-2822, 
2S2&-2827,  2927,  2^,  2948.  8204;  Dec.  Dig. 
1  1090.*] 

2.  Gbzhinai.  Id.w  (1 1090*)— APFSAi^-NBCKa- 
BiTT  or  BiLi.  or  Bxcbptiohs. 

Oq  appeal  from  a  criminal  proaecutlon,  the 
court  will  not  review  the  orerrnling  of  a  mo- 
tion to  quaab  the  jury  venire,  where  there  was 
no  IhU  01  exceptions  thereto  in  the  record,  even 
thoi^b  the  duly  acknoiriedged  motions  to  quash 
were  shown. 

[Ed.  Note.— For  other  eases,  see  Orlminel 
Law.  Cent.  Diff.  H  26S8.  27e»;  Dea  Die  I 
1090.*] 

a  Cbimikal  Law  (1  1090*)— Apful— Nmb- 

aiTT  or  Bill  or  Exceptions. 

On  an  appeal  from  a  criminal  prosecution, 
that  de  defendant  was  required  to  exhaust 
peremptory  challenges  on  jurors  whom  the 
court  held  to  be  qualified,  Cut  whom  the  de- 
fendant did  not  think  qualified,  or  that  the  de- 
fendant should  have  been  granted  additional 
peremptory  challenges,  were  unavailable  for 
review  in  the  absence  of  bills  of  exceptions. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2663,  2789;  Dec.  Dig.  | 
lOBO.*] 

4.  CKnaKAi.  Law  (1 1090*)— ArPBAir-NEcxs- 
sm  or  Bill  or  Kscbptiohb. 

Grounds  in  a  motion  for  n  new  trial  in  a 

criminal  cause  that  the  court  erred  in  admitting 
and  excluding  evidence  will  not  be  considered 
on  appeal,  where  there  was  no  bill  of  excep- 
tions thereto  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2668,  278ft,  2600-2822;  Dee. 
Dig.  I  lOOO.*] 

5.  Cbdoral  Law  (|  QS4*)— New  Tsial  — 

OB01TND8~S  OmCIEKCT. 

A  ground  in  a  motion  for  a  new  trial  in  a 
prosecution  for  homicide  that  the  court  erred 
*'in  its  charge  to  the  Jury,  especially  In  refer- 
ence to  insanity  and  dmnkenness."  etc..  Is  In- 
auffident  for  its  generality  to  present  possible 
error  in  the  charge  on  insanl^  and  drunken- 
ness. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  284,  2868-^;  Dec  Dig. 
I  fiM.*] 

6.  CsnanAL  Law  (8  964*)— New  Tbiai.— 
IbtacBVATiON  or  Obounds— SumoiBNor. 

A  ground  of  motion  for  a  new  trial  In  a 
prosecution  for  homicide,  which  charges  that 
the  <!ourt  erred  "in  its  charge  to  the  jury 
*  *  *  in  falling  to  submft  manalaughter.*'  is 
insufficient  because  of  its  generaUty. 

[Ed.  Note.— For  other  eaies,  see  Criminal 
I^w,  Cent  Dig.  H  234,  286S-2367;  Dec.  Dig. 
f  954.*] 

7.  Homicide  (|  48*)— DxflBn  or  Ormcn— 
Manslauquteb. 

Tliat  aa  accused  in  a  prosecution  for  homl- 
eids  had  been  told  of  certain  acts  of  the  de- 
ceased toward  the  accused's  sister  tending  to 
show  improper  relations  would  not  reduce  the 
degree  of  uie  offense  to  manslaughter  where 


he  himself  In  his  conversatloBS  Imputed  a  want 
of  chaatl^  in  such  sister. 

[Ed.  Note.— For  other  cases,  see  Homidd& 
Cent  Dig.  {  72;  De&  Dig.  |  48.*] 

8.  Homicide  (|  268*)— Evidence. 

In  a  prosecuticm  for  murder,  evidence  Md 
to  sustain  a  verdict  of  murder  in  the  first  de- 
gree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  628-032;  Dec  Dig.  |  263.*] 

9.  Cbiiunal  Law  (K  1090.  1064*)— Appeal 

AND  EBBOB— NECESSITT  OP  BXLL  OP  EXCEP- 
TIONS. 

Alleged  improper  remarks  of  a  district  at- 
torney cannot  be  considered  by  a  court  on  ap- 
peal from  a  conviction  for  murder,  where  they 
are  not  verified  by  a  Mil  of  exceptions,  and  the 
motion  for  a  new  trial  does  not  state  what  the 
remarks  were  that  were  objected  to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  H  2658,  2789;  Dec  Dig.  H 
1090,  1064.*]  •  " 

10.  Criminal  IiAW  (|  964*)  —  Motion  roE 
New  Tbial— Genbbalitt  or  Objection. 

Where,  in  a  prosecution  for  homicide, 
there  were  17  special  charges  reiiuested,  2  of 
which  were  given  by  the  court,  a  ground  In  a 
motion  for  a  new  trial  tliat  the  court  erred  "In 
refusing  the  several  special  cha^s"  requested 
by  defendant  Is  too  general. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  234,  2868-2887;  Dec  Dig. 
8  954.*] 

Davidson,  P.      dlaaentlng  In  part 

Appeal  frcon  District  Court,  Travto  Conn- 

t7;  George  Calhoun,  Judge. 

John  Teague  was  convicted  of  murder  In 
the  first  degree,  and  appeals.  Aflirmed. 

Warren  W.  Moore,  J.  D.  Moore,  and  Dick- 
ens ft  Dickens,  all  of  Austin,  for  appellant 
C.  E.  Lane,  Asst  Atty.  Geo.,  for  the  State. 

HARPER,  J.  Appellant  was  Indicted, 
charged  with  murder,  convicted  of  murder 
in  the  first  degree,  and  Us  pnnlBbmoit  as- 
sessed at  imprisonment  for  life 

[1]  1.  In  Us  motion  for  mw  trial  si^< 
lant  complains  of  tbe  actifm  of  tlie  oonrt  In 
overmllng  his  application  for  a  omttnuaiuie. 
Ithas  been hddt^tbis court  Uiatarodtalln 
the  jndgm^  that  a  continuance  was  r»> 
fnsed,  and  (hat  defendant  excepted,  will  not 
supply  the  place  of  a  spe^c  bill  of  eccep- 
tlons,  and  that.  If  no  bill  ot  ezc^ttons  Is  re- 
served, we  vrill  not  pass  the  question. 
Oaston  V.  State,  U  1^  App.  143;  Prater 
V.  State.  16  Tex.  APD>  868;  Bowman  v. 
State,  40  Tez.  8;  Taylor  v.  State,  14  Tex. 
App.  840,  and  cases  cited  In  section  61S, 
White's  Ann.  Proc 

[2]  2.  The  next  ground  Is  tihat  the  ooort 
erred  In  overruling  defendant's  motion  to 
qn&Bh  the  Jury  venire.  There  Is  no  bill  of 
exceptions  In  tbe  record.  It  Is  true  there 
are  in  the  record  three  motions  to  quash  the 
special  venire,  sworn  to  by  defoidant,  but 
no  evidence  was  introduced  to  sustain  the 
grounds  alleged  in  the  motion  in  so  far  as 
this  record  discloses.  There  being  no  Mils 
of  exertion  reserved  to  the  action  ot  the 
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court  In  oTerrnltng  them,  It  Is  not  presented 
In  a  way  we  would  be  anthorlzed  to  review 
the  matter.  In  the  case  of  Sharp  t.  State,  0 
Tex.  App.  667,  this  court  held:  "There  are, 
however,  other  gronnds  set  out  In  the  mo- 
tlon.  One  Is  that  the  .court  erred  In  over- 
ruling the  defendant's  motion  for  a  contin- 
uance; another  la  that  the  court  erred  in  re- 
fusing to  set  aside  the  special  venire.  These 
matters  will  only  be  inquired  into,  on  ap- 
peal, on  proper  bills  of  exception;  and,  find- 
ing none  such,  we  are  not  permitted,  un- 
der settled  rules  of  practice,  to  consider 
them  In  determining  the  merits  of  this  ap- 
peal." This  decision  has  been  followed  in 
an  unbroken  line  of  dedffloiui  from  that  day 
nntll  to-day. 

[3]  3.  Neither  can  we  consider  the,  grounds 
alleging  that  appellant  was  required  to  ex- 
haust peremptory  challenges  on  Jurors  whom 
the  court  held  to  be  qualified  but  whom  the 
defendant  did  not  think  qualified,  nor  the 
ground  complaining  that  he  should  have 
been  granted  additional  peremptory  chal- 
lenges, there  being  no  bills  of  exception  in 
the  record. 

[4]  4.  The  grounds  in  the  motion  reading 
that  the  court  erred  In  admitting  and  ex- 
cluding evidence,  as  shown  by  bills  of  excep- 
tion from  No.  to  No.   ,  cannot 

be  considered,  there  being  no  bUls  of  excep- 
tion In  the  record.  Section  1123,  White's 
Ann.  Code  of  Criminal  Procedure. 

[I,  •]  tt.  The  eighth  ground  is  that  the 
court  erred  "in  Its  charge  to  the  Jury,  espe- 
cially in  reference  to  Insanity  and  drunken- 
ness etc.,  and  in  failing  to  submit  man- 
slaughter." It  Is  seen  that  this  points  out 
no  error  In  the  charge  on  tnaanlty  and 
drnnkamesB,  and  la  therefore  insofficlent  to 
present  any  matter  for  review.  Qulntana 
State,  29  Tex.  App.  401.  16  S.  W.  258,  25 
Am.  St  B«p.  730.  By  reference  to  the 
Charge  we  find  that  the  court  did  not  submit 
the  Issue  of  manslaughter.  However,  it  has 
been  bdd  by  this  court  tliat  such  reference 
Is  too  general  a  rtference  to  be  considered 
on  ^nwaL  In  the  case  of  Mansfield  v.  State, 
188  B.  W.  091,  tills  court  held,  in  an  opin- 
ion by  Presiding  Judge  Davidson:  "Appel- 
lant contends.  In  a  genml  way,  that  the 
court  erred  in  not  charging  the  law  of  man- 
slau^t».  The  ezcepUon  In  the  record  pre- 
senting this  matter  is  found  In  the  motion 
fbr  new  trial  in  tbe  following  language: 
'The  court  should  have  <flia^ed  on  man- 
slaughter.' This  Is  found  at  the  dose  of  the 
second  paragraph  of  ttte  motion  for  new 
trial,  and  then  In  the  third  ground  of  the 
motlim  It  Is  stated  the  court  should  have 
given  a  correct  charge  to  the  jury,  as  raised 
by  the  testimony  of  di^endant,  conownlng 
the  alleged  Insulting  note  which  waa  carried 
to  defendant's  wife  by  deceased  ThtMnas, 
knowledge  of  whkdk  was  conveyed  to  defend- 
ant (fa  the  evening  before  the  homldde,  and 
which,  If  believed  by  the  jury,  would  re- 
duce the  homldde  to  manalaughter.  The  er- 


tract  from  the  ground  of  the  motion  Is  not 
sufficient  to  present  the  failure  of  the  court 
to  diarge  on  manslai^hter.  It  la  too  gen- 
eral. See  Joseph  v.  State  [59  Tex.  Cr.  R. 
82]  127  S.  W.  171."  Luster  v.  State,  141 
S.  W.  214. 

[7]  In  this  case  It  may  be  said  there  is 
some  evidence  tlxat  would  tend  to  raise  that 
Issue.  Deceased  had  married  appellant's  old- 
^t  Bister,  and  a  younger  sister,  about  19 
years  of  age.  was  residing  with  them.  Ap- 
pellant's wife  went  to  the  home  of  deceased, 
and  learned  that  his  (deceased's)  wife  was 
away  from  home,  and  the  younger  girl  was 
keeping  house  for  deceased.  Appellant's  wife 
says  while  she  was  there  she  saw  deceased 
"chuck"  the  girl  In  the  side,  and  they  went 
In  tbe  buggy  house;  that  IJie  drcnmstance 
to  her  was  susi^dous,  and,  upon  returning 
home,  she  told  appellant  about  the  wife  of 
deceased  being  absent,  and  she  thought  be 
ought  to  take  Myrtle  (tbe  young  giri)  amy 
from  the  home  of  deceased,  which  appellant 
said  he  would  do.  She  says  die  did  not  tell 
app^ant  vrtat  she  saw  take  place  until 
Saturday  night  fdlowing,  the  night  he  killed 
deceased.  Appell|nt  says  his  wife  told  him 
on  Friday  night;  and  he  went  to  the  home  of 
deceased  to  get  his  slater  to  move  to  some 
other  plac^  and  while  talking  wltli  bis  sis- 
ter deceased  drew  a  pistol  on  blm,  vrhca  be 
rode  away.  If  he  was  told  of  12iiB  conduct 
on  Friday,  he  saw  deceased  twice  on  Satur- 
day before  he  killed  him,  being  in  deceased's 
saloon  on  Saturday  evening  and  at  bis  bome. 
If  It  was  on  Saturday  night  when  his  wife 
gave  him  the  details,  it  would  be  on  the 
first  meeting,  and  her  testimony  Is  the  evi- 
dence that  slightly  raises  the  issue  of  man- 
slaughter. However,  appellant's  sister  de- 
nies emphatically  that  any  such  thing  took 
place,  and  deceased's  wife  (appellant's  older 
sister)  testifies  that  some  time  prior  to  this 
appellant  came  to  her  home  and  asked  her, 
"Where's  all  the  whores,"  and,  when  she 
asked  him  whom  he  was  talking  about,  ap- 
pellant replied  Myrtle  and  Delia.  Appelant 
does  not  deny  thus  referring  to  Myrtle,  and, 
if  that  is  tbe  estimate  he  placed  on  his  own 
sister  and  the  way  he  referred  to  her  prior 
to  the  killing,  certainly  his  wife  telling 
him  that  his  brother-in-law  had  "chucked 
her  in  the  side,"  and  gone  into  the  bugs7 
house  with  her,  could  not  be  said  to  be  ade- 
quate cause  to  reduce  the  ofTense  to  man- 
slaughter. In  the  case  of  Redmond  r.  State, 
62  Tex.  Cr.  R.  686, 108  8.  W.  365,  it  was  held 
by  this  court:  "It  is  not  slander  or  Insult 
to  a  female  relative  In  contemplation  of  the 
statute  that  authorizes  the  reduction  of  hofp- 
idde  to  manslaughter  where  tbe  appellant 
knows  the  statement  upon  which  he  acta  to 
be  true."  Thus,  If  app^Iantrs  estimate  of 
his  sister  was  that  she  waa  a  ''wbore,"  state- 
Toeata  nude  to  him  of  sasptdons  drcum* 
stances  from  which  one  might  infer  that 
such  persou  had  an  oiq^rtunlty  to  baT«  sex- 
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nal  intercoQise  with  her  would  not  reduce 
the  grade  of  offense  to  manslaughter.  The 
complaint  being  in  snch  general  terms,  and 
the  eTtdence  being  that  appellant  referred  to 
her  in  such  terms  prior  to  the  homicide,  we, 
perhaps,  should  not  consider  it  at  all,  but, 
if  we  do  consider  it,  it  would  not  present 
reversible  error,  zor  article  723  provides  that, 
unless  the  error  Is  such  that  it  Injured  ap- 
pellant, it  would  not  be  ground  for  rerersal. 

[S]  6.  The  next  ground  of  the  motion  com- 
plains that  the  evidence  Is  Inaufflclent  to 
support  the  verdict  of  murder  in  the  first  de- 
gree. The  evidence  for  the  state  would  show 
that  appellant  on  the  night  of  the  killing 
was  walking  on  Fifth  street  with  his  wife 
and  baby,  having  a  Winchester  rifle  in  his 
hands.  When  asked  what  he  was  going  to 
do  with  the  gun,  he  said  he  was  going  to  kill 
a  son  of  a  gun,  and  then  remarked  he  was 
joking.  He  procured  a  hack,  and  told  the 
driver  he  wanted  to  go  to  South  Austin,  tak- 
ing the  gun  in  the  hack  with  blm.  When 
asked  about  the  gun  he  said  he  bad  been 
out  hunting.  When  Mr.  Molesworth  asked 
where  to  drive  to,  he  told  him,  "You  drive 
nntll  I  tell  you  to  stop.  I  will  tell  you  when 
I  get  to  the  place."  The  witness  says  de- 
fendant told  him  he  had  had  trouble  with 
his  brother-in-law,  and  was  gomg  to  kill 
him,  and  "I've  got  a  gun  to  do  it  with." 
Witness  says  he  drove  by  deceased's  place  of 
business,  and,  after  doing  so,  appellant  had 
him  turn  back,  and,  after  turning  back,  ap- 
pellant got  out,  and  told  him  to  take  his 
wife  to  K  hotel,  saying  he  was  going  to  at- 
tend to  that  business  by  himself.  Those  in 
Mr.  Gesf  s  (deceased's)  place  of  business  say 
that  Mr.  Oest  was  sitting  with  his  hands  In 
front  of  him  when  a  shot  was  fired  from  the 
outside,  some  saying  that  just  prior  to  the 
first  shot,  and  others  just  after  the  first  shot, 
appellant  or  some  one  said,  "Gome  out  here, 
John."  At  the  first  shot  deceased  fell,  the 
shot  striking  him  In  the  left  «ide ;  that  ap- 
pellant then  came  In  the  buUding  and  shot 
deceased  twice  more,  once  In  the  left  side  of 
the  neck,  and  then  In  the  hip.  After  shoot- 
ing Gest  tbree  times,  he  fired  at  the  bar- 
tender, who  dodged  behind  the  counter.  Ap- 
pellant came  to  where  he  could  see  the  bar- 
tender, and  said,  "Come  out  of  here,  you  son 
of  a  bitch."  Something  attracted  appellant's 
attention,  and  the  bartender  jumped  out  of 
the  door  and  ran,  appellant  firing  at  him 
twice  as  he  ran  off.  It  Is  shown  that  appel- 
lant and  deceased  had  111  will  towards  each 
other,  and  such  feeling  was  of  long  standing. 
We  think  the  evidence  for  the  state,  when 
taken  as  a  whole,  fully  sustains  the  verdict. 

Appellant's  theory  was  that  he  went  to  see 
deceased  about  his  sister;  that  deceased  had 
drawn  a  pistol  on  him  that  evening,  and  he 
carried  his  Winchester  because  of  that  fact; 
that,  when  he  went  to  the  saloon,  be  said, 
"Gome  out  here,  John,  I  want  to  see  yon," 
when  deceased  made  a  move  as  If  to  diaw  s 


weapon  and  be  fired.  All  the  other  eyewit- 
nesses say  that  deceased  made  no  demon- 
stration, but  was  sitting  down,  talking,  at 
the  time  the  first  shot  was  fired.  The  court 
presented  In  a  very  favorable  light  to  appel- 
lant the  Issue  of  self-defense,  and  gave  the 
Instructions  requested  by  appellant  on  that 
theory  of  the  case. 

[I]  7.  The  two  grounds  In  appellant's  mo- 
tion for  a  new  trial  complaining  of  the  re- 
marks of  the  district  attorney  cannot  be  con- 
sidered. They  are  not  verified  by  any  hill 
of  exceptions,  and  In  the  motion  for  a  new 
trial  it  is  not  stated  what  the  remarks  were 
that  were  objected  to.  So  nothing  Is  pre- 
sented to  US  for  review.  Garrett  v.  State,  37 
Tex.  Or.  R.  198,  38  S.  W.  1017.  39  S.  W.  108, 
and  cases  collated  In  subdivision  3  of  sec- 
tion 776,  White's  Ann.  Proc. 

[10]  8.  The  only  other  ground  Is  that  the 
court  erred  "In  refusing  the  several  special 
charges  requested  by  defendant."  There 
were  17  special  charges  requested,  2  of 
which  were  given  by  the  court  This  ref- 
erence to  them  Is  too  general  to  bring  any 
question  before  ns  for  review.  Ryan  v. 
State,  142  S.  W.  878,  and  cases  there  dted. 

The  Judgment  is  affirmed. 

DAVIDSON,  P.  J.  I  have  followed  the 
rule  In  the  Joseph  Case.  I  believe,  where 
manslanghter  la  raised  by  the  facts  and  law 
not  thereto  applied  at  all,  a  general  excep- 
tion to  a  failure  to  charge  on  that  issue  is 
sufficient  The  rule  might  be  Afferent  where 
the  Issue  Is  diarged  upon,  but  not  fully.  In 
the  latter  case  special  exception  should  state 
reasons.  At  some  time  I  will  write  more 
folly. 


COMilNS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  May  29, 
191Z  Rehearing  Denied  June  26, 
1912.) 

1.  Rape  (|  63*)— Susvicibrct  or  Evidxnce— 

A8SA.ULT  WITH  INTBNT  TO  COUHIT  RAPB. 
Evidence  in  a  prosecution  for  an  assault 
with  intent  to  rape  held  sufficient  to  show  both 
that  accused  assaolted  the  prosecutrix,  and 
that  the  assault  was  made  with  the  intent  to 
rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  H  78-81;  Dec  Dig.  |  08.*] 

2.  Cbdhn^  I«AW  (S  741*)  —  Appux.— Ybb- 
niCT  — CONOLUBlVBinnS  — WUOHT  OF  Evi- 
DBITCa, 

The  Jury  ate  the  Judges  of  the  weight  to 
be  given  to  the  eiriidence. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  «  1138,  1221,  1706,  1713, 
1716,  171"?,  1727,  1728;  Dec.  Dig.  {  741.*] 

8.  Cbiminax.  Law  (|  698*)— CoNTunTANOU^ 
Absence  of  Witness— Diuoxnca. 

Where  a  witness  for  the  state,  In  a  crim- 
inal prosecution,  after  the  summons  moved  to 
another  county  and  the  state,  when  the  case 
was  called,  had  an  attachment  issued  for  the 
witness,  accused,  who  prior  to  that  time  had 
made  no  application  to  have  this  witness  sub- 
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pcenaed  In  Mb  own  behalf,  wai  not  diligent, 
and  hence  his  motion  for  a  continnance  on  ac- 
count of  absence  of  snch  witness  vaa  properly 
overruled. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  18S5-1341;  Dec  Dig.  f 
598.*] 

4.  CRiinnAi.  IiAW  (|  942*)  —  Nkw  Tbiaz.  — 
Newly  Discovebed  EviDBitCE— luPEACHiita 
Evidence. 

Newly  discovered  evidence,  tending  merely 
to  impeadi  a  witness,  presents  no  ground  for 
a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  2816,  2831,  2332;  Dec  Dig. 
i  942.*] 

5.  Rape  (J  16*)— Assath-t  with  Ihtent  to 
Commit  Rape— Intent. 

Before  one  can  be  convicted  of  assault 
with  intent  to  commit  rape,  it  must  be  found 
that  be  had  the  specific  intent  to  have  sexual 
intercourse  with  prosecutrix,  and  a  finding  that 
he  placed  his  bands  on  the  girl  with  her  con- 
sent with  no  Intention  to  rape  her  is  no  offense. 

[Bd.  Note.— For  other  eases,  see  Rape,  Cent 
Dig.  H  1&-10;  Dee.  Dig.  1 16.*} 

6.  CsiinifAX,  Law  (|  057*)— Nev  Tuai.— 

TSBDIClV-lHFBAOHllElfT  BT  JDROB. 

A  juror  will  not  be  permitted  to  impeadi 
bis  verdict  by  testifying  uiat  be  misandcrstood 
the  charge  of  the  court 

[Eld.  Note.— For  other  cases,  see  Criminal 
^w^^Cent  Dig.  U  2892-289S;   Dec  Dig.  | 

7.  WiTITBBSBa    (i  396*>— lUFBAOaVENT— FOB- 

JCBB  Statement. 

In  a  trial  for  assault  with  intent  to  rape, 
where  defendant  to  impeach  the  testimony  of 
prosecutrix,  showed  that  she  Iiad  talked  vrith 
counsel  for  the  state  before  testifying,  it  was 
not  error  to  permit  her  to  state  that  she  had 
made  to  him  the  same  statemmt  to  irtdeh  slw 
had  testified  on  triaL 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  1260;  Dec  Dig.  |  886.*)  . 

8.  CBiKinAi,  Law  (|  1081*)— Affbax^Biii. 

OF  EXCEPTIONa. 

Wbere  a  bill  of  exeeptiiHis  to  the  ezclu- 
•ion  of  the  question  asked  defendant  does  not 
■how  what  snswer,  U  any,  was  made  to  the 

Jnestion,  the  matter  is  not  properly  presanted 
or  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2808,  2815, 2816,  2818,  2819. 
28^  2824,  ^8-2888,  2848.  29S1-298S,  2948; 
Dec  Dig.  1 1091.*] 

9.  Cbxhiiial  Law  <|  780*)  —  Tbiai,— Abotj- 
HBRT  or  Counsel. 

In  a  prosecution  for  assault  with  intent  to 
rape,  the  argument  of  the  state's  attorney  that 
if  a  witness  snbpcenaed  in  the  case,  but  then 
dead,  was  alive  and  In  court  he  believed  that 
be  would  say  tliat  defendant  stated  "that  there 
were  two  cocks  out  there  in  that  buggy,  and  I 
am  going  to  have  one  of  them  before  morning," 
expmined  by  the  court  to  the  effect  ttiat  it  was 
In  reply  to  remarks  of  defendant's  eoonsel, 
was  not  error. 

[Ed.  Note^For  other  cues,  see  Criminal 
Law,  Cent  Dig.  1 168S;  Dec  Dig- 1 78a*] 

la  Rape  ({  16*)— Statutobt  Rape- AesAnu 
WITH  Intent  to  Cohut  Rape— Fobce. 
In  a  prosecution  for  assaolt  with  intent  to 
commit  rape  apon  a  girl  under  the  age  of  coo- 
sent,  allegatioBs  of  force,  threats,  or  frand  are 
not  necessary. 

[Bd.  Note.— For  other  cases,  see  Bape,  Oci^ 
Dig.  H  Dec  Dig.  I  16.*] 


11.  Crihinai.  Law  (1  780*)— TBiAir-AKOU- 

uent  of  Counsel. 

In  a  prosecution  for  assault  with  intent  to 
rape,  arsoment  of  the  state's  attorney  that  "if 
you  don  t  convict  the  defendant  in  this  case, 
tbere  is  no  oae  for  the  grand  jury  (rf  your 
county  to  hereafter  indict  any  man  for  the 
detestable  crime  of  assault  with  intent  to  rape, 
committed  in  your  county,"  in  the  absence  of 
any  special  charge  by  defendant  and  where  the 
court  instructed  the  jury  not  to  consider  such 
remark,  was  not  reversible  error, 

[Ed.  Note.— For  otber  cases,  see  Ciimioal 
Law.  Cent  Dig.  |  1693;  Dec  Dig.  |  730.*] 

12.  Rate  (§  59*) —Statutobt  Rap«  — Ik- 
BTBUCTioNS— Elements  of  Offense, 

An  instruction  in  a  prosecution  for  an  as- 
sault with  intent  to  commit  rape  that  if  de- 
fendant assaulted  prosecutrix,  tben  under  the 
age  of  16  years,  by  putting  his  hands  and  arms 
around  her,  and  fondling  her  with  the  specifie 
intent  to  have  carnal  knowledge  of  her,  with- 
out defining  the  word  "assault  fnlly  presented 
the  issues  under  the  evidence. 

[Eld.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  H  88-100;  Dec  Dig.  1  M.*] 

Appeal  trom  District  Coart,  BnrlesoD 
County;  Ed.  B.  Sinks,  Judge. 

Tom  CoUina  was  eonvlcted  of  an  usanlt 
with  Intrat  to  commit  npe,  and  be  appeals. 
Affirmed. 

Bacblinan  ft  Bton^  of  Bmbam,  and  T.  J. 

Carter,  of  Somerrllle.  for  q>peUaimt.  O.  fi. 
LAne,  Aaat  Atty.  Qen.,  for  the  State. 

EUBPER,  J.  Appellant  was  Indicted, 
charged  with  the  otteoae  of  assault  wttb  in- 
tent to  commit  tape.  Wboi  tried,  he  was 
adjudged  goUty,  and  his  pnnlahnieat  aaecai 
ed  at  two  years  in  tbe  penitentiary. 

[1]  The  flrat  two  groonda  In  tlie  motion 
for  new  trial  complain  of  the  rerdict,  ally- 
ing tbat  tbe  evidence  is  InaoflMent  to  sbow 
that  anMlaut  aaaanlted  tbe  prosecuting  wit- 
nesB,  or  that.  If  he  did  aasault  her.  It  was 
vfitta  tbe  intent  to  commit  the  ofFensa  of 
rape.  Tbe  prosecattng  witness,  Itb  Hay 
Grlffln,  teedfled:  That  she  went  with  ap- 
pellant and  his  sister  to  a  party  at  Mr.  Kelt- 
wasser's  on  tbe  night  df  the  allied  offense. 
That  when  retaming  home,  she  reqnetited 
appellant  to  carry  her  home,  but  aK>ellant 
Insisted  on  carrying  his  sister  home  first 
and  did  do  so,  and  then  started  with  her  to 
her  home,  when,  she  says,  they  got  to  a  gap 
they  must  pass  through,  and  appellant  stop- 
ped, and  then  to  tell  it  just  as  It  appears  In 
the  statement  of  facts  we  copy:  **I  aAed 
him  what  he  stopped  for,  and  he  said  It  was 
none  of  my  damn  business.  He  says  he 
done  as  he  damn  please  wherever  he  weftt, 
and  I  says:  'Get  oat  and  open  tbe  gate.  It 
Is  late.  Mamma  Is  expecting  me  back  borne.' 
And  be  said  he  wouldn't  do  it,  and  I  cotUdnt 
make  blm,  and  I  told  him  I  would  get  ont 
and  open  tbe  gate,  and  then  he  got  out  and 
opened  the  gate,  and  came  back  and  got  In 
the  buggy,  and  says,  'Now  yon  drive 
through,*  and  then  he  got  out  and  went  back 
and  closed  It  again.   Yes,  sir,  be  did  aome- 
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tblng  else,  VftSU  ^  moitioned  trylBK  to 
set  me  to  leave  here  with  blm,  asked  me  If 
I  would  run  off  with  him,  and  I  says,  'No; 
I  neTor  saw  the  man  yet  that  I  wonid  ran 
«ff  and  marry;*  and  he  says  to  me,  'Tea; 
and  I  never  saw  the  danm  woman  yet  that  I 
would  marry.'  And  I  commenced  to  crying, 
and  he  says  that  I  coul.d  go  to  a  boarding 
lionae  with  him,  and,  when  I  got  ready,  I 
<!oald  come  back.  He  wanted  me  to  go  to 
Temple  with  blm  and  stay  at  a  boarding 
house  with  him,  and  he  says  any  time  I  got 
ready  to  go  that  I  could  go  ba^  In  the  name 
of  Miss  Iva  May  Orifl3n,  and  that  I  would 
be  Jnst  as  nice  then  as  I  ever  was,  and  then 
he  said,  If  I  would  do  what  he  wanted  to, 
he  would  pay  mew  Said  he  would  pay  me 
Juat  as  much  as  I  wanted  If  I  would  do 
what  be  wanted  me  to  do,  and  I  •  said  I 
would  not  do  any  auch  thing,  and  be  says,  If 
I  won't  do  it  for  pay,  I  would  do  it  anyhow. 
He  said  I  bad  to  glVe  him  what  be  wanted. 
He  said  that  'pussy  is  wbat  be  wanted,  and 
lie  waa  going  to  have  tt*  No,  sir;  be  didn't 
do  anything  to  me.  He  tried  to  bold  me  in 
the  buggy,  and  I  started  to  get  out  of  the 
bnKy<  and,  as  I  did,  he  cut  one  wheel  of  the 
tnggy  out  of  the  road  and  one  was  in  It,  and 
he  turned  the  horse's  head  right  in  the  com- 
er of  our  pasture,  right  there  where  our 
land  and  Mr.  AUcom's  land  comes  together. 
He  cut  my  wheel  around  so  that  I  couldn't 
get  out,  the  wheel  on  my  side.  I  said.  If  he 
didn't  leave  me  alone,  I  was  going  to  tell 
papa  on  blm,  and  he  said  'he  didn't  give  a 
God  damn'  for  my  daddy  and  brother  both. 
*I  don't  give  a  damn.  I  am  ready  for  them 
any  time.  I  am  fixed  for  them  any  time.' 
Yes,  sir;  I  got  out  of  the  buggy.  No,  sir; 
he  never  did  get  hold  of  me  outside  of  the 
buggy.  As  to  what  he  did  to  me  Inside  of 
the  buggy,  will  say  he  tried  to  hold  me  in 
the  buggy,  and  I  jamped  out  of  the  bu^ 
and  I  went  to  the  wire,  and  I  said  I  would 
call  mamma,  and  I  would  go  home,  go  right 
through  the  pasture,  and,  as  I  was  fixing 
to  crawl  under  the  wire,  he  Jumi>ed  out,  and 
then  I  went  around  the  buggy,  and  he  went 
around  the  horse's  head  that  way  [indicat- 
ing], and  I  got  back  in  the  bu^  and  he  got 
back  in  the  buggy,  and  be  caught  hold  of  me : 
again.  He  caught  bold  of  me  around  the 
waist.  He  didn't  try  to  put  his  hands  any- 
where. He  tried  to  pull  up  my  dress.  He 
tried  to  pull  up  my  dress  so  many  times,  so 
many  times,  that  I  can't  remember.  The 
reason  he  didn't  pull  It  up  was  because  I 
fought  him  jnst  as  long  as  I  could.  Yes,  sir; 
somebody  came  along  during  that  time. 
During  this  time  I  was  crying,  and  trying 
to  get  him  not  to  bother  me,  told  him  I 
would  call  papa.  I  was  crying,  and  trying 
to  get  aloose,  and  he  said,  'Gryhig  won't  do 
any  good.*  Yes,  sir;  I  screamed.  The  ex- 
pression I  used  was,  'Oh,  Lordy,  what  shall 
I  do?*  I  cried  out  lots  of  times.  I  don't 
know  liow  many  Omes.    Ybb,  sir;  I  was 


badly  frightened.  Yes,  sli;  I  saw  maae  (me 
coming  alon^  Mrs.  Allcom  came  along.  I 
waa  in  the  buggy  at  the  time  she  came 
along.  I  Just  had  got  in  the  buggy  when 
^e  came  along.  He  was  standing  on  the 
side.  As  to  whether  Mrs.  Allcom  said  any- 
thing to  him  or  he  said  anything  to  Mrs. 
AUcom,  will  say,  he  says,  'Mrs.  Allcom, 
do  you  want  to  go  through  this  gap? 
As  soon  as  he  saw  her,  he  sa^— he  says — 
'Mrs.  Allconi,  do  you  want  to  go  through 
here?  and  she  said,  'Yes,*  and  be  got  out 
and  opened  the  gate  there,  and  I  drove 
through.  Yes,  sir;  Mrs.  Allcom  went 
through  the  gate.  No,  sir;  she  didn't  say 
anything  at  tiie  time.  No,  sir;  I  didn't  say 
anything  to  Mrs.  Allcorn.  As  to  wliy  I  didn't 
say  anything  to  her,  will  say,  well,  I  was 
scared  so  bad  I  didn't  think  of  it,  I  didn't 
know  what  to  do.  As  to  wbat  haiq}ened 
after  that,  will  say  he  drove  on  till  he  got  on 
the  other  side  of  Mrs.  Allcom,  and  he  com- 
menced again— between  Mrs.  Allcom  and 
the  ravine.  Yes,  sir,  we  had  passed  Mrs. 
Allcom  at  that  Ume.  It  was  about  100 
yards,  I  guess,  on  the  other  side  of  the  gul- 
ley  towards  Mrs.  Allcorn's  house,  on  the 
side  towards  Mrs.  Allcom*s  honse.  No,  sir; 
I  don't  know  bow  far  It  was  from  Mrs.  All- 
corn's  house;  and  he  commenced  holding  me 
again,  tried  to  hold  me  again,  and  I  got 
out  of  the  buggy,  and  I  told  him  I  was  going 
through  the  pasture  and  go  home,  and  be  said 
'He  didn't  give  a  damn,*  and  he  turned  his 
horse  around  on  this  side  of  the  road  and 
came  back  on  this  side  of  the  road,  and  he 
says:  'Come,  get  In  the  buggy.  I  ain't  going 
to  bother  you  any  more.  I'll  leave  you 
alone.'  And,  If  I  had  went  through  there,  1 
would  have  went  through  a  deep  gulley,  and  I 
got  In  the  buggy  again,  and.  wh^  he  got  to 
the  gulley,  he  turned  down  It,  down  that 
way,  and  I  turned  around  and  pulled  the 
horse  back  In  the  road,  and,  after  we  got 
through  that  gap,  through  that  cut.  and 
when  we  got  to  the  gate  there,  about  100 
yards  from  the  cut  to  the  side  of  the  gate 
from  our  honse,  he  commenced  again,  and 
I  tried  to  get  out,  and  he  pulled  his  horse 
right  up  against  the  wire,  and  he  caught 
hold  of  me  again,  and  I  couldn't  get  away 
from  him  that  time.  The  only  way  I  could 
get  away  from  him  was  to  drop  my  hand- 
kerchief, and  I  told  him  he  had  to  turn  me 
'loose,  I  had  to  get  my  handkerchief,'  and 
he  said,  'He  didn't  give  a  damn,  that  wasn't 
no  kind  of  a  handkerchief,*  and  I  says,  'Let 
me  aloose,*  and  X  grabbed  the  buggy  whip, 
and  hit  him  over  the  head,  and  then  he  had 
to  get  out  I  knocked  his  hat  ott,  and  be 
had  to  get  out  to  get  It,  and  I  started  on 
then,  was  going  home,  I  was  going  to  leave 
him.  and  then  he  ran  around  side  of  the 
buKy>  and  caught  hold  of  the  lines,  and 
JeAed  the  horse's  head  right  up  just  aa  hard 
as  be  could,  and  tt  scareA  me  so  the  horse 
reared  vjh  and  I  jumped  out  of  tbe  buggy 
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and  «u  going  to  the  bouae  myself,  and 
be  Bftld,  'If  I  wonld  wait  and  get  In  tbe  bug* 
gr  again,  be  wouldn't  do  anything  mora  to 
me.'  And  I  told  him,  'No;  I  didn't  want 
anything  more  to  do  with  blm;'  and  he 
says  be  'didn't  glTe  a  damn  whether  I  got  In 
or  not,'  and  then  he  says,  be  *wa8  damn  tired 
of  fooling  with  me,  and  he  was  going  to  do 
what  he  damn  pleased,*  .and  he  car^ht  hold 
of  my  arm,  and  be  told  me  to  get  in  the  bug- 
gy, and  he  wonld  take  me  home,  and  he 
wouldn't  bother  me  any  more,  and  I  s^b, 
'Tou  done  told  me  that  lie  once;*  and  he 
says,  *If  yon  will  get  In  tbe  buggy,  I  wont 
both»  you  any  more,'  and  I  got  In  and  went 
on  home,  and  be  says,  'Now  don't  you  telif 
and  he  says,  *If  you  do,  it  won't  be  good  for 
you.*  He  said  that  when  I  told  him  I  was 
going  to  tell  papa.  When  i  got  home,  I 
Jumped  out  of  the  bn^,  and  ran  on  In  the 
house." 

Mrs.  Mattle  Allcom,  whom  the  prosecut- 
ing witness  says  passed  along  while  tb^ 
were  at  the  gap,  testified:  "As  to  what  hap- 
pened on  the  way  back  to  my  bouse,  wUI 
say,  well,  as  I  got  a  piece  from  tbe  house,  I 
reckon  maybe  200  steps  or  so,  I  think  It  was 
about  that  far,  best  that  I  can  get  at  It, 
that  far  from  the  Wllkerson  house,  I  heard 
some  loud  talking,  and  I  thought  It  was  my 
two  daughters,  and  it  excited  me,  heard  the 
loud  talking,  and  I  knew  that  It  was  some 
one  in  distress  from  the  loud  talking^  and 
I  told  my  little  boy  to  wait  a  minute,  and  In 
a  minute  I  beard  It  again,  some  one  talking, 
heard  it  plainer,  and  broke  and  run.  As  to 
what  direction  I  ran,  will  say,  yon  know  the 
road  through  the  field,  don't  you.  I  ran 
down  to  where  it  turned  the  last  time  before 
we  got  to  tbe  wire  gap.  That  wire  gap  Is 
right  between  omi  field  and  Mr.  Wilkerson's. 
That  gap  maybe  is  about  400  yards  from  the 
Wllkerson  house.  I  mean  it  is  about  that 
far  straight  through,  best  that  I  can  judge. 
It  is  a  little  further  along  the  road.  Yes, 
sir;  I  broke  to  run.  Still  was  In  this  wagon 
road.  I  didn't  go  through  the  prairie  on  ac- 
count of  the  grass  burrs,  and  the  next  I  heard 
some  one  crying,  crying  like  they  was  in 
distress.  Still  I  thought  It  was  my  girls, 
and  I  ran  on  and  I  stopped  then  at  the  gate 
I  was  so  tired,  and  I  have  trouble  with  my 
heart  anyhow.  No,  sir;  the  gate  I  am  speak- 
ing about  is  not  the  wire  gap.  It  is  tbe  gate 
that  goes  Into  the  Wllkerson  pasture,  before 
you  get  to  the  wire  gap.  I  ran  again  thea 
Just  as  hard  as  I  could,  and  I  stopped,  and 
I  heard  some  one  say,  'Oh,  Lordy,  what 
will  I  do?*  and  I  run  again  as  hard  as  I 
could,  and  before  I  got  to  this  wire  gap, 
thinking  It  was  my  daughters,  X  screamed  as 
loud  aa  I  could,  called  my  oldest  daughter's 
name,  and  told  her  I  was  coming.  My 
daughter's  name  was  Lula.  Yes,  sir;  I 
thought  It  was  my  girls,  and  I  screamed.  I 
thought  sometbli^  had  scared  them,  and  I 
wait  on  down  to  the  wire  gap,  and  I  found  It 


wasnt  my  ^rls,  but  that  It  was  some  oiie- 
else.  It  was  Iva  May  Qrlffln  and  Tom  Col- 
Una.  Tom  Qolllna  la  the  defendant.  Iva 
May  was  sltttaig  up  in  the  buggy,  and  be 
was  standing  down  by  the  side,  and  Z  Just 
stood  there  and  he  opoied  the  gM>i  and  she 
drove  Qirough.  As  to  what  my  condition 
was  when  I  got  tboe,  will  uy,  I  was  nearly 
dead  I  bad  run  so,  almost  eihansted.  I 
could  scarcely  breathe,  and,  when  be  started 
to  tbe  gap,  he  noticed  me  standing  there, 
and  he  says,  'Mrs.  Allcom,  do  yon  wast  to 
go  through?'  and  I  told  him,  'Tea;'  and  I 
walked  on  past  the  buggy  and  went  im,  and 
they  came  on  past  me,  and  went  on  annmd 
by  my  bouse,  and  I  was  behind  them.  Yea, 
air;  I  went  on  home  them." 

Mra.  Blanche  Oriffin  testified  .to  tbe  age 
of  Iva 'May,  and  said  she  was  14  years  of 
age  at  the  time  of  this  alleged  occurrence, 
and  her  daughter  reported  this  matter  to 
her  the  next  day.  The  physician  wbo  was 
in  attendance  at  the  birth  of  Iva  May  also 
testified  that  she  was  14  years  of  age. 

Appellant's  sister,  who  went  with  appel- 
lant and  the  prosecuting  witness  to  the  party, 
testified  that  Iva  May  did  not  try  to  get 
her  brother  to  go  by  her  home  first,  but, 
when  they  were  on  their  way  borne,  pros- 
ecuting witness  said  she  was  going  to  stay 
all  night  with  her,  but  changed  her  mind 
after  they  got  to  Mr.  Wilkerson's;  that  she, 
witness,  got  out  of  the  buggy,  and  appellant 
took  prosecuting  witness  on  to  her  home 

Fred  Wllkerson  testified  be  lived  only 
about  400  yards  from  the  gap  where  this  oc- 
currence Is  allied  to  have  bad  Its  Incep- 
tion ;  that  he  was  out  at  his  lot  seeing  about 
his  hogs,  and  he  had  to  go  half  way  to  this 
gap  after  his  hogs  about  the  time  appellant 
was  driving  off  with  the  prosecuting  witness; 
that  he  was  close  enough  to  haVe  heard  it 
had  there  been  load  talking  or  crying,  and 
he  heard  none;  that  be  was  brother-in-law 
of  defendant 

Appellant  testified  that  be  took  the  two 
girls  to  the  party ;  that  he  carried  Ms  fIs- 
ter  home  and  started  to  carry  the  prosecut- 
ing witness  home,  and,  when  he  got  to  the 
gap,  he  got  out  to  open  It  and  asked  Iva 
May  to  kiss  him,  and,  as  she  didn't  seem 
to  care,  he  put  his  hand  on  her  shoulder  and 
kissed  her,  when,  Mrs.  Allcom  appearing, 
the  girl  remarked,  "Oh,  Lordy,  what  will  I 
do?"  that  he  did  not  attem^  to  rape  her. 
and  bad  no  such  thought,  and  denied  In  de- 
tail the  transaction  aa  testified  to  by  tte 
prosecuting  witness. 

[I]  The  jury  were  the  Judges  of  the 
weight  to  be  given  to  tbe  testimony,  and 
the  first  two  grounds  In  tbe  motion  preaent 
no  error. 

[3]  Tbe  nest  ground  complains  of  tbe  ac- 
tion of  the  court  in  orermllng  the  motlM 
for  a  continuance  on  account  of  the  absence 
of  Harmon  Dearaon  and  Bud  Srueger.  By 
Draraon  it  la  stated  he  expected  to  scow 
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that  be  was  at  tbe  Wllkerson  taome,  and 
that  he  heard  no  load  talking  or  crying.  It 
appears  that  this  witness  had  been  sum- 
moned by  the  state,  and  since  being  summon- 
ed had  moved  to  another  county;  that  the 
state,  when  the  case  was  called  for  trial,  had 
an  attachment  issued  for  the  witness.  This 
was  not  diligence  on  the  part  of  the  state, 
and,  as  the  defendant  prior  to  this  time  had 
made  no  application  to  have  this  witness 
snbpcenaed  in  bla  behalf,  this  would  not  be 
diligence  as  to  him. 

[4]  As  to  the  witness  Krueger,  It  was  stat- 
ed he  would  testify  that  since  the  alleged 
commission  of  the  offense  he  had  bought  eggs 
from  the  prosecutrix  on  different  occasions, 
and  on  one  of  these  occasions  she  stated  to 
witness  that  defendant  did  nothing  to  her 
but  kiss  her.  It  has  been  the  unvarying  rule 
In  this  court  that,  when  testimony  is  desired 
to  impeach  or  discredit  a  witness,  It  pre- 
sents no  ground  for  a  new  trial.  However, 
under  some  circumstances,  this  testimony 
might  amount  to  more  than  merely  impeach- 
ing testimony.  If  the  application  had  shown 
tliat  the  prosecuting  witness  had  made  this 
atatemoit  to  Krueger  before  tbe  prosecution 
was  begun,  or  shortly  after  the  transaction, 
we  would  be  inclined  to  hold  tliat  a  new  trial 
should  have  been  granted.  But  as  the  record 
In  this  case  does  not  show  when  tliis  witness 
would  testify  that  the  girl  made  this  state- 
ment, whether  before  or  subsequent  to  ar- 
rest, we  cannot  hold  that  It  would  serve  any 
purpose  other  than  to  discredit  and  Impeach 
the  state's  witness,  and  under  such  circum- 
stances it  presents  no  ground  for  reversaL 
Tate  V.  State,  146  S.  W.  169,  and  cases  there 
crited.  Three  of  the  Jurors  seek  to  Impeach 
their  verdict  by  testifying  when  the  motion 
for  new  trial  was  heard  that  some  of  the  Ju- 
rors had  stated  it  was  not  necessary  for.  de- 
fendant to  have  the  specific  intent  to  rape, 
but,  if  he  placed  bis  hands  on  the  prosecut- 
ing witness,  tie  would  be  guilty  of  assault  to 
rape,  and,  if  they  had  not  been  so  Informed, 
they  would  not  have  agreed  to  the  verdict 

In  this  case  the  court  Instmcted  the  Jury: 

"(1)  'Rape'  is  the  carnal  knowledge  of  a 
female  under  the  age  of  15  years,  other  than 
the  wife  of  the  person,  with  or  without  her 
consent,  and  with  or  without  the  use  of 
force,  threats,  or  fraud. 

"(2)  If  yon  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant, 
Tom  Collins,  in  the  county  of  Burleson  and 
state  of  Texas,  on  or  about  the  19th  day  of 
Novemher,  A.  D.  1010,  did  make  an  assault 
upon  the  said  Iva  May  Orlffln  by  put- 
ting his  hands  and  arms  around  the  per- 
son of  the  said  Iva  May  Grlffln  and  fondling 
her  with  the  specific  intent,  on  his  part,  to 
have  carnal  knowledge  of  and  sexual  Inter- 
course vrlth  the  said  Iva  May  Grlffln,  and 
you  further  find  from  the  evidence  that  the 
said  Iva  May  Oriffln  was  at  the  time  under 
the  age  of  15  years,  then  you  will  find  the 
defendant  guU^,  as  charged  in  the  second 


count  of  the  Indictment,  and  assess  bis  pun- 
ishment at  confinement  in  the  penitentiary 
for  any  term  of  years  not  less  than  two 
years.  If  you  do  not  so  believe  from  the  evi- 
dence beyond  a  reasonable  doubt,  you  will 
acqnlt  the  defendant  on  the  charge  of  assault 
with  Intent  to  rape. 

"(3)  If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant, 
Tom  Collins,  In  the  county  of  Burleson  and 
state  of  Texas,  on  or  about  the  19th  day  of 
November,  A.  D.  1910,  did  assault  the  said 
Iva  May  Grlffln  by  putting  his  hands  upon 
her  person,  and  by  fondling  her  person, 
against  her  will,  and  that  such  conduct,  if 
any,  did  cause  the  said  Iva  May  Grlffln  a 
sense  of  shame  and  mortification,  and  you  do 
not  find  from  tlie  evidence  beyond  a  reason- 
able doubt  that  he  did  so  with  the  specific 
Intent  to  carnally  know  and  have  sexual  In- 
terconrse  with  the  said  Iva  May  Griffin,  then 
yon  will  find  the  defendant  guilty  of  a^^ra- 
vated  assault,  and  assess  his  punishment  at 
a  fine  of  not  less  than  $25  nor  more  than 
f 1000,  or  by  confinement  in  the  county  Jail  for 
a  term  of  not  less  than  one  montb  nor  more 
than  two  years,  or  by  both  such  flue  and  Im- 
prisonm^t.  If  yon  do  not  so  believe  from 
the  evidence  beyond  a  reasonable  doubt,  you 
will  acquit  the  defendant  on  the  charge  of 
aggravated  assault 

"(4)  If  yon  believe  from  the  evidence  that 
the  defendant  did  put  his  arms  around  the 
said  Iva  May  Griffin,  and  that  be  did  so  with 
her  consent,  and  you  do  not  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
he  did  80  with  the  Intention  of  having  sexu- 
al Intercourse  with  the  said  Iva  May  Griffin, 
then  you  are  instmcted  to  return  a  verdict 
of  'not  gnllty.* 

"(5)  If  you  find  from  the  evidence  that  the 
defendant  is  guilty  of  an  assault,  but  you  have 
a  reasonable  doubt  whether  such  assault  Is 
assault  with  intent  to  rape  or  aggravated  as- 
sault, then  you  must  give  the  defendant  the 
benefit  of  the  doubt,  and  In  such  case,  if  you 
find  him  guilty,  it  could  not  be  of  a  higher 
grade  than  aggravated  assault" 

[B]  It  will  be  seen  that  the  court  In  his 
charge  correctly  presented  the  law  in  this 
respect,  presenting  the  issue  that,  before  they 
would  be  authorized  to  convict  of  assault  to 
rape,  they  must  find  that  he  had  the  specific 
intent  to  have  sexual  intercourse  with  the 
prosecuting  witness ;  and,  if  they  did  not  so 
find  beyond  a  reasonable  doubt,  he  would  be 
guilty  of  no  higher  grade  of  offense  than 
aggravated  assault,  and,  if  he  placed  his 
hands  on  the  girl  with  her  consent  with  no 
intention  to  rape  her,  he  would  be  guilty  of 
no  offense. 

[I]  It  has  always  been  held  that  a  Jury 
man  will  not  be  permitted  to  Impeach  the 
verdict  by  testifying  that  be  misunderstood 
the  charge  of  the  court  Mitchell  v.  State, 
36  Tex.  Cr.  R.  278,  33  S.  W.  367,  36  S.  W. 
466 ;  McGuUoch  v.  State.  35  Tex.  Gr.  R.  268, . 
S3  8.  W.  230;  Tolston  t.  State,  42  S.  W. 
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988;  Weatherford  t.  State,  81  Tei.  Cr.  R. 
630,  21  S.  W.  251,  87  Am.  St.  Rep.  828. 

[7]  Bin  No.  2.  as  quallfled  by  the  court, 
presents  no  error.  It  was  developed  by  the 
defendant  on  cross-examination  that  the 
prosecuting  witness  had  talked  to  Mr.  Hesllp, 
of  counsel  for  the  state,  before  testifying, 
for  the  purpose  of  Impairing  her  testimony. 
Under  these  circumstances.  It  was  not  er* 
ror  to  permit  her  to  state  she  had  told  Mr. 
Plesllp  the  same  statement  she  had  testified 
to  on  the  trial, 

[8]  In  bill  No.  8  it  Is  "hown  that  while  ap- 
pellant was  on  the  stand  he  was  asked  if  he 
had  said  to  Mr.  Freda  on  the  night  of  the  al- 
leged rape,  "There  is  two  cocks  out  there  in 
that  bu^,  and  I  am  bound  to  have  one  of 
them  before  morning."  It  Is  not  shown  what 
the  answer  was  to  the  question,  If  any  was 
made,  by  the  bill.  If  witness  stated  be  did 
make  such  statement,  It  would  be  very  ma< 
terlal  to  the  state's  case.  If  he  did  not,  he 
would  have  been  permitted  to  so  apswer,  and 
if  the  state  could  not,  as  appellant  states, 
produce  Mr.  Freda,  his  answer  would  be  ac- 
cepted as  true.  The  bill  not  showing  what 
was  the  answer  of  the  witness,  or  that  he 
answered  at  ail,  It  Is  not  In  such  condition 
that  we  can  review  the  matter.  Section 
1128,  White's  Ann.  Code. 

[1]  It  Is  also  shown  by  another  bill  (No.  6) 
that  Hr.  Hesltp  while  making  the  closing 
argument  said:  "That  if  the  said  Freda 
(who  was  Q  witness  In  this  case,  and  was 
subptnnaed,  but  who  Is  now  dead)  was  alive 
and  in  the  court  to-day,  that  I  believe  that 
Freda  would  swear  that  the  defendant  made 
the  statement  that  'there  were  two  cocks  out 
there  In  tliat  buggy,  and  I  am  going  to  have 
one  of  them  before  morning.' "  This  would 
present  error  If  It  was  not  shown  that  It 
was  In  reply  to  remarks  of  defendant's  coun- 
sel. In  approving  the  bill  the  court  states : 
"Allowed  with  the  following  explanation : 
Mr.  Matbls,  one  of  defendant's  attorneys, 
stated  In  his  argument  to  the  jury  that  If 
Freda  were  alive  that  he  would  not  swear 
to  any  such  things  as  set  oat  above,  and.  If 
tie  sbonid  do  so,  that  he  ought  to  be  sunk  deep 
tn  belL  Mr.  Buchanan,  attorney  for  defend- 
ant, had  also  stated  in  his  argument  to  the 
Jury  that  Freda  was  his  friend,  and  was  sat- 
isfied that  he  would  testify  to  nothing  that 
would  Injure  the  defendant.  Mr.  Hesllp,  as- 
slstlng  the  state,  in  his  argument  stated  that 
ordinarily  he  would  not  refer  to  this  matter, 
but,  as  defendant's  attorneys  had  made  the 
above  statement,  be  would  reply,  and  was 
permitted  to  make  tbe  statement  set  out  In 
this  bill." 

[10]  The  appelant  requested  Qie  court  to 
Instruct  the  Jury  In  regard  to  amount  of 
force  necessary  In  this  character  of  case,  and 
onlees  the  Jury  believed  the  defendant  need 


sufficient  force  to  establish  the  specific  pur- 
pose and  Intent  to  have  carnal  interconrse 
they  would  acquit.  In  the  case  of  Moore  v. 
State,  20  Tex.  App.  278,  this  court,  speaking 
through  Judge  White,  said:  "Where  the 
Injured  female  is  under  the  age  of  10  yean, 
it  Is  neither  necessary  to  allege  In  the  in- 
dictment nor  to  prove  on  trial  tliat  tbe  of- 
fense was  committed  'with  or  witbont  con- 
sent and  with  or  without  tbe  use  of  foiec; 
threats  or  fraud,'  because  carnal  connection 
with  a  female  of  such  tender  years  is  per  se 
rape  under  any  and  all  circumstances,  wlieth- 
er  with  her  consent  or  not  Penal  Ck>de.  art 
528.  Allegations,  then,  of  force,  threats,  and 
fraud  should  in  such  cases  never  be  used- 
Standard  precedents  and  prescribed  forms  do 
not  contain  them.  1  Whart.  Prec  of  Ind., 
189,  190 ;  1  Blab.  Crlm.  Proc.  i  481."  la  the 
case  of  Fowl»  v.  State,  148  8.  W.  576,  re- 
cently decided,  we  discussed  this  qcestloD 
and  dted  authorities,  also  In  the  case  of 
Hlghtower  t.  State.  148  8.  W.  1168.  In  this 
latter  case  Is  discussed  tbe  case  of  Onnneans 
V.  State,  58  Tex.  Cr,  R.  611, 129  8.  W.  1129 
(cited  bj  appdbmt),  and  it  Is  shown  tliat 
that  case  does  not  hold  that  force  must  be 
diarged  and  defined  In  case  of  assault  to 
commit  tbe  oCEense  of  rape  on  a  girl  under 
the  age  of  consent  In  tbe  Cromeans  Case 
the  holding  was  that  tbe  facta  did  not  show 
that  the  offense  bad  been  committed. 

[11]  In  bill  No.  6  it  Is  shown  that  the 
prosecuting  officer  In  his  argument  stated: 
"Gentlemen  of  the  Jury,  If  you  don't  convict 
the  defendant  In  this  case,  there  Is  no  use 
for  the  grand  Jury  of  your  county  to  here- 
after Indict  any  man  for  the  detestable  crime 
of  assault  with  intent  to  rape  committed  in 
your  county."  The  court  instructed  the  Jury 
not  .to  consider  these  remarks  as  they  were 
Improper.  Appellant  presented  no  special 
charge,  and,  as  the  court  Instructed  the  Jury 
not  to  consider  the  remarks,  tbey  are  not  of 
such  character  as  would  present  reversible 
error.  Edwards  v.  State,  61  Tex.  Cr.  B.  315, 
135  S.  W.  640,  and  authorities  there  cited. 

[12]  Appellant  complains  tliat  in  para- 
graph 2  of  the  chaise  (hereinbefore  copied) 
tbe  court  gave  no  definition  of  assault  Tbe 
court  in  said  charge  required  tbe  jury  to  find 
beyond  a  reasonable  doubt  certain  tects  to 
be  true  which  in  law  would  amount  to  an 
assault  in  this  character  of  case,  before  tbey 
would  be  authorized  to  convict,  and,  under 
such  circumstances,  it  Is  immaterial  whether 
or  not  the  court  defined  that  word.  The 
charge  fully  and  fairly  presents  tbe  Issues 
under  the  evidence,  and  the  motion  tor  new 
trial  points  out  no  error  therein. 

The  Judgment  Is  affirmed. 

PBBNDBBGAST,  J.,  not  slttbis. 
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COLLINS  T.  STATE. 
(Court  of  Griniinal  Appeals  of  Texas.  June 
28,  Idlf) 

CannNAi.  Law  (|  1144*)'— Affsai.  — Ookdi- 
rnoH  OP  Rkcobd— pRBsnupnoNa. 

Where,  on  an  appeal  from  a  conviction, 
no  statement  of  facts  accompanies  the  record, 
and  no  bill  of  exceptions  is  contained  therein, 
It  will  be  presumed  that  the  court  correctly 
cbar^d  all  the  law  applicable  to  the  evidence 
adduced,  so  that  an  affirmance  is  warranted, 
where  the  indictment  is  valid  and  the  charge 
Bubmits  the  offense  charged  therein. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Caw,  Cent  Dig.  U  27Sa-2781,  2901,  8016-3037: 
Dec  Die  1 1144.*] 

Ai^ieal  from  Dlatrict  Court,  WiUianuon 
CoQiitT;  Chas.  A.  Wlloo,  Judge. 

W.  F.  CoUlns,  alias  W.  F.  Oarr,  was 
convicted  of  Incrat,  and  appeals.  Afllrmed. 

Chas.  Ii.  Harty,  of  Georgetown,  for  appel- 
lant C.  Bl  Lane,  Asst.  Attr.  Oen.,  for  the 
StatOL 

HABPEB,  J.  Appellant  was  convicted  of 
Incest,  and  his  punlshm^t  assessed  at  ten 
rears'  confinement  in  the  penitentiary. 

Then  Is  no  statement  of  facts  accompa- 
nyins  the  record,  and  no  bills  of  ezcep- 
tlcms  contained  therein.  Under  snch  cir- 
cumstances, if  the  Indlctmoit  Is  valid,  and 
the  charge  of  the  court  submits  the  offense 
charged  In  the  Indictment,  we  will  presume 
that  the  conrt  charged  the  law.  and  all  the 
law,  applicable  to  the  evidence  adduced. 
Banks  V.  State,  24  Tex.  App.  559,  T  S.  W. 
327,  and  cases  cited  In  section  840  In  White's 
Ann.  Code  of  Crlm.  Proc. 

The  Judgment  Is  affirmed. 


HABBIS  V.  STATB. 
<Oonrt  of  Criminal  Appeals  of  Texas,  June 

26,  1912.) 

1.  Wmntsscs  (|  898*)— Rioht  to  Impiaoh— 

ComSADIOTOET  STATEUCnTS  OR  EXAUIKIHa 

Tbial. 

Where  a  witness  for  the  defense  In  a  trial 
for  homicide  testified  on  direct  ezamioatioft 
tiiat  another  than  the  defeodant  bad  struck  the 
deceased,  and  on  cross-examination  further 
testified  that  she  bad  seen  the  defendant  hit 
blm,  sbc  became  a  state's  witness  In  regard 
thereto  and  subject  to  Impeachment  hj  the  in- 
troduction of  her  contradictory  testimony  prev- 
iously given  at  the  ezaminiDg  triaL 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  »  12S2-1267;  Dee.  Dig.  |  393.*] 

2,  WxTinssn  (I  852*)~-Di8qnAZJFiaAnoH— 
liamoD  or  Paoor. 

While  it  is  a  valid  objection  to  the  com- 
petency of  a  witness  that  he  has  been  convicted 
of  a  felony  and  served  a  term  in  the  peniten- 
tiary and  has  not  been  pardoned  or  restored 
to  citisenship,  tiie  best  evidence  of  snch  incom- 
petency is  the  record  of  a  conviction,  and  so 
it  was  insufficiently  proved  by  the  admiesioo  of 
the  convicted  person  himself,  where  there  was 
snfllcient  snd  timely  objection  to  that  method 
of  proof. 

[Ed.  X7ote^For  oOier  eases,  see  ^tnessea. 
Cent  Dig.  1 1102;  Dee.  Dig.  |  862.*] 


3.  Assault  and  Batrbt  (|  64*)  —  AoGU- 

VATBD  Assault. 

Where  a  person  threw  a  stick  at  another 
with  no  intention  of  killing  him,  and  wliich 
was  not  what  would  usually  be  considered  a 
deadly  weapon,  he  would  be  guilty  under  the 
statute  of  an  aggravated  asaault  only. 

[Ed.  Note. — For  other  cases,  see  Assanlt  and 
Battery,  Cent  Dig.  H  76-78;  Dec.  Dig.  S  54.*] 

Appeal  from  District  Court,  Hill  County; 
C.  M.  Smlthdeal,  Judge. 

Ed  Harris  was  convicted  of  murder  In  the 
second  degree,  and  appeals.  Beversed  and 
remanded. 

W.  C.  Morrow,  Jr.,  of  Hillaboro,  for  appel- 
lant C.  E.  Lane.  Asst  At^.  Oen..  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree ;  his  pun- 
ishment being  assessed  at  eight  yean'  con- 
finement in  the  penitentiary. 

[1]  1.  Bill  of  exceptions  No.  1  redtes  that 
the  Indictment  charges  appellant  with  having 
murdered  W.  B.  Thomas  by  striking  him  with 
a  stick  of  wood  or  some  blunt  instrument 
Ttie  deceased  was  a  white  man  about  36 
years  of  age.  The  defendant  is  a  n^o  about 
27  or  28  years  of  age.  The  difficulty  In  which 
deceased  lost  his  life  occurred  on  October  8, 
1911,  on  a  farm  owned  by  Couch.  There  was 
evidence  showing  that  on  the  day  of  the  dif- 
ficulty there  were  gathered  on  the  farm  at  a 
cabin  quite  a  number  of  negro  men  and  wo- 
men; that  about  noon  the  deceased,  in  compa- 
ny with  two  other  white  men,  came  to  the  cab- 
la  where  the  negroes  were.  There  was  testi- 
mony that  the  negroes  were  engaged  In  va- 
rious games  of  cards  and  dice,  and  evidence 
to  the  effect  that  deceased  had  a  quart  of 
whisky  In  the  bosom  of  his  shirt  and  at  the 
time  was  not  sober.  There  was  testimony  to 
the  effect  that,  while  he  was  in  the  house, 
deceased  stepped  on  a  negro  woman's  foot, 
and  some  words  passed  between  them,  after 
which  he  was  taken  away  by  his  friends. 
There  is  further  evidence  tliat  he  came  back 
to  the  cabin  and  was  pushed  out  of  the  door, 
and  after  he  was  pushed  out  he  picked  up 
a  clialr  and  assumed  a  striking  attitude  to- 
ward a  negro  named  Ben  Johnson.  Some  of 
the  evidence  is  to  the  effect  that  Johnson 
took  the  chair  from  deceased  and  hit  him 
on  the  head  with  It  This,  however,  was  an 
issue.  There  was  evidence,  also,  that  a  num- 
ber of  missiles,  such  as  tin  cans,  eta,  were 
thrown  at  deceased,  and  some  of  the  witness- 
es testified  that  defendant  threw  at  deceased 
a  stick  of  wood  which  struck  him  on  the 
head.  The  state's  theory  was  that  the  blow 
from  this  stick  of  wood  caused  the  death  of 
the  deceased.  There  was  evidence,  also, 
that  after  deceased  was  struck  with  the 
stick  of  wood,  he  went  away  and  died  about 
eight  days  subsequently.  The  post  mortem 
examination  was  made  in  which  his  skull 
vaa  sawed  open,  disclosing  a  fractnre  and  a 
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blood  dot  on  the  brain,  which  the  docton 
testtfled  pTodnced  death.  There  was  evi- 
dence given  by  two  phyaldans  to  the  effect 
that  the  blow  which  fractured  the  skull  of 
deceased  and  produced  his  death  could  have 
been  Inflicted  with  a  chair.  Before  the 
death  of  deceased,  and  before  the  doctors 
knew  of  the  blow  on  his  head,  they  diagnosed 
his  case  as  one  of  excessive  alcoholism.  Some 
of  the  witnesses  testified  that  Ben  Johnson 
struck  deceased  over  the  head  with  a  chair, 
which  was  an  ordinary  wooden  chair  with 
the  back  broken  off,  and  it  was  the  theory  of 
d^endant.  supported  by  evidence,  that  the 
deceased  met  his  death  at  the  hands  of  Ben 
Johnson.  The  defendant  testified  that  he 
did  not  strike  the  deceased  with  a  stick  of 
wood.  The  bill  further  re<4te8  that  defend- 
ant placed  on  the  witness  stand  in  his  be- 
half Linda  Crogle,  and  on  direct  examina- 
tion proved  by  her  that  she  had  known  de- 
ceased all  his  life;  that  she  was  present  at 
the  time  the  trouble  came  np ;  that  Ben 
Johnson  struck  the  deceased  with  a  chair; 
and  that  this  blow  was  infilcted  on  the  head. 
He  further  proved  by  her  that,  at  the  time 
she  saw  Ben  Johnson  raise  the  chair  over 
deceased,  she  said:  "'What  in  the  world 
are  yon  doing?  Don't  you  know  this  Is  Mr. 
Thomas'  son  you  are  trying  to  kill  here  and 
murder?  Don't  you  know  it?*  I  says:  'Ben 
Johnson,  don't  do  that  That  Is  Mr.  Thomas' 
son,  because  he  is  a  mason,  and  I  know  well 
he  was  a  good  boy.* "  Here  the  examination 
of  this  witness  by  the  defendant  ceased.  On 
cross-examination  the  state  proved  that  she 
saw  the  defendant,  Harris,  there.  The  wit- 
ness further  testified  that  she  "could  not 
say  positively  that  It  was  a  stick  of  wood,  be- 
cause when  he  reached  down  the  comer  of 
the  house  was  between  me  and  him,  and  he 
got  np  and  drawed  back,  and  when  he  throw- 
ed  it  he  said,  'Now,  God  damn  you,  take 
that*  (The  witness  standing  up  in  the  wit- 
ness chair  drawing  her  hand  back  Indicating 
the  manner  In  which  she  said  the  defendant 
threw  the  missile.)" 

After  this  cross-examination  had  ceased, 
the  defendant  on  redirect  examination  of 
said  witness,  in  order  to  contradict  her  as 
to  the  matter  she  testified  to  on  cross-»aml- 
nation  in  regard  to  appellant,  and  about 
which  appellant  had  not  on  direct  examina- 
tion asked  the  witness  any  questions,  and  for 
the  purpose  of  Impeaching  and  contradicting 
her,  the  testimony  being  damaging  and  In- 
jurious to  appellant  and  the  witness  being 
as  to  the  matter  brought  out  on  cross-exami- 
nation a  witness  not  for  the  defendant  but 
for  the  state,  the  defendant  sought  to  prove 
by  her  what  her  testimony  was  on  the  ex- 
amining trial  of  tills  same  case,  and.  In  order 
to  prove  bj  the  witness  what  ber  testimony 
was  on  the  examining  trial,  asked  the  fot 
lowing  qnestlonB:  "Q.  Isn't  it  a  fact  that  you 
testified  on  the  examining  trial  that  tbia  man 
here  was  not  Uie  criminal,  but  that  Ben 


Jobnaon  was  the  criminal?"  To  Qds  ques- 
tion the  state  objected  for  various  reasons, 
which  are  set  op  and  unnecessary  to  repeat 
which  were  sustained  by  the  court,  the  con- 
tention of  appellant  belug  this  was  new  mat- 
ter, and  on  the  matter  Inquired  about  in  re- 
gard to  appellant  the  state  had  made  her  a 
state's  witness  and  appellant  had  the  rtzht 
to  cross-examine  her  upon  new  matter 
brought  out  by  the  state,  and  further  that 
even  if  she  was  defendant's  own  witness,  she 
having  testified  to  a  matter  injurious  to  lilm, 
he  had  a  right  to  contradict  her.  Had  sl>e 
been  permitted  to  testify  and  the  defendant 
had  been  permitted  to  show  wliat  her  exam- 
ining trial  testimony  would  liave  been.  It 
would  have  developed  as  follows:  "Q.  You 
knew  Will  Thomas  when  he  lived?  A.  Yes, 
air.  Q.  Knew  lilm  all  his  life?  A.  Tes, 
sir.  Q.  Kver  since  he  was  a  little  boy?  A. 
Yes,  sir,  Q.  Were  you  down  there  that  d^ 
this  trouble  came  up?  A.  Yes,  sir.  Q.  Tdl 
us  ail  you  saw.  A.  I  haven't  got  much  to 
tell  of  this  trouble.  The  real  criminal  ain't 
here.  Q.  Which  one  is  the  criminal?  A. 
Ben  Johnson.  Q.  Just  tell  all  you  know? 
A.  It  was  Ben  Johnson,  was  the  one.  Q. 
What  did  Ben  do?  A.  He  hit  him  over  the 
head  with  a  ctiair.  Q.  Where  did  he  hit 
him?  A.  Bight  up  on  the  top  of  the  head. 
Q.  Where  is  Ben  now?  A.  I  don't  know. 
Q.  Is  he  gone?  A.  I  guess  so.  Q.  Where 
were  you  when  the  fuss  came  up?  A.  Out 
at  Lee  Watson's.  Q.  That  little  house  In  the 
yard?  A.  Yes,  sir;  and  they  hollowed  theiv 
was  a  fight  and  when  I  ran  out  doors  I 
run  over  and  seen  tilm  throw  op  his  hands, 
and  I  told  them  to  let  that  boy  alone;  that 
he  was  Mr.  Thomas'  boy.  Q.  What  did  they 
say?  A.  Never  said  nothing.  Just  stopped 
right  now,  and  there  was  a  white  boy  step- 
ped up  as  I  was  talking  and  caught  bold 
of  him  and  pulled  him  out  Q.  Did  yon 
know  that  boy?  A.  No,  air.  Q.  Do  you 
know  Ed  Harris,  that  negro  there?  A.  No, 
sir.  Q.  Did  you  see  liim  there  that  day?  A. 
No,  sir;  I  never  paid  no  strict  attention 
to  nobody  but  this  white  boy.  Q.  You  didn't 
see  him  when  he  throwed  that  stick  of  wood? 
A.  No.  Q.  You  saw  Ben  Johnson  hit  tilm 
with  a  chair?  A.  Yes,  sir.  Q.  Did  it  knock 
htm  down?  A.  No,  sir ;  he  was  kind  of  half 
bent  as  he  come  out  of  the  door,  and  he 
struck  him  with  the  <^lr  across  the  head. 
There  was  so  many  — ■  Q.  Did  you  see  any- 
body hit  him  as  be  oome  oat  tbe  door?  A. 
No,  sir ;  be  bad  done  come  out  tbe  door  and 
tamed  around.  Q.  Did  yon  see  this  negro 
there  that  day  (referring  to  defendant)  ?  A. 
No,  sir.  Q.  Did  you  see  Pork  Chops?  A.  No, 
sir." 

The  bill  further  recites  that  the  witness 
Crogle  wag  sworn  by  the  state  on  tiw  <scam- 
Inlng  trial  and  teatlfled  as  a  witness  at  such 
trial,  and  tbe  defendant,  at  tbe  tbne  be 
sought  to  ask  tbe  witness  questions  In  re- 
gard to  her  testimony  btftm  the  examining 
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trial,  had  before  him  the  testimony  of  said 
witness  before  sach  examiniiig  trial,  and,  In 
asking  the  questions  of  said  witness  abont 
her  testimony  on  snch  trial,  framed  the 
questions  in  accordance  with  her  answers 
given  at  such  trial  and  asked  her  if  she  did 
not  make  such  answers ;  and  it  Is  a  further 
fact  that  said  witness  testified  at  said  ex- 
nmtnlDg  trial  as  set  out  above,  and  the  tes- 
timony at  such  examining  trial,  which  the 
defendant  had  before  him  at  the  time  of  the 
trial  of  the  case,  was  that  which  was  taken 
down  at  the  time  of  such  trial  by  the  official 
court  stenograplier  and  was  correct  as  set 
out  above.  It  Is  alleged  further  this  was 
very  material  testimony,  showing  what  her 
testimony  was  before  the  examining  trial, 
because  the  witness  swore  on  cross-examina- 
tion directly  that  she  had  seen  the  defendant 
hit  the  deceased  with  a  stick  and  cursed  him 
when  he  did  so,  and  it  was  very  material 
for  the  defendant  to  show  that  the  said  wit- 
ness had  testified  to  the  contrary  at  a  former 
time  in  the  same  case,  and  It  was  further 
material  that  the  defendant  be  allowed  to 
contradict  the  witness  by  showing  her  testi- 
mony before  the  examining  trial,  because  the 
testimony  of  the  witness  was  most  damaging 
and  injurious,  especially  so  on  account  o^ 
the  manner  In'  which  she  told  it,  to  wit, 
standing  up  in  the  witness  chair  and  gesticu- 
lating and  sayhig  that,  when  defendant 
threw  at  the  deceased,  he  said,  "Now,  God 
damn  you,  take  that";  the  witness  drawing 
back  her  hand  and  indicating  the  manner 
in  which  she  says  the  defendant  threw  at 
deceased. 

This  Is  oiongh  of  the  bill  to  show  It  is 
as  fall  as  necessary  and  ample  to  bring  the 
mattn  In  full  review  before  the  court 
There  wu  another  Ull  or  two  In  this  same 
connection  growing  oat  of  this  same  matter, 
and  the  court  stmograpber  waa  offered  as 
a  witness  to  contradict  the  witness  Crogle, 
wbicb  was  also  refused.  The  ruling  of  the 
court  was  idearly  erroneous.  The  defoidant 
pvt  the  witness  on  the  stand  to  prore  that 
Ben  Johnson  struck  the  deceased  with  a 
dialr.  When  he  did  that,  he  asked  her  no 
farther  question.  The  state,  apon  cross-ex- 
amination, elidted  fiict  from  her  that 
she  saw  appellant  throw  something,  and  use 
the  expression,  "Now,  God  damn  yon,  take 
that**  In  r^rd  to  this  matter  she  became 
a  state  witness  and  subject  to  impeachment 
by  defendant  for  that  reason.  This  is  not 
debatable^  Brai  liad  she  been  defendant's 
witness,  he  would  hare  had  the  right  to  im- 
peach her  on  the  theory  that  she  had  testi- 
fied to  an  Injurious  fact  against  him  In  the 
fhce  of  her  iwevioas  testimony  given  at  the 
examining  trlaL  The  defendant  had  the 
right,  even  bad  he  placed  her  on  the  stand 
as  his  own  witness,  to  expect  she  would  tes- 
tify upon  this  trial  as  she  had  testified  upon 
tbe  former  trial,  and  had  he  used  her  as  a 
witness,  and  ahe  had  testified  to  injurious 
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facts,  he  would  have  bad  a  right  to  Impeach 
her  in  regard  to  the  matter.  This  question 
was  thoroughly  discussed  and  settled  correct- 
ly in  Blake  v.  State,  38  Tex.  Cr.  B.  377,  43 
S.  W.  107.  What  has  been  said  here  In  re- 
gard to  this  bill  also  applies  to  bills  Noa.  2 
and  3,  bringing  up  this  same  matter  from 
other  witnesses. 

[2]  2.  Another  bill  recites  the  facts  of  the 
case  as  preliminary  to  the  question  set  out 
in  the  bill  practically  as  set  out  in  the  bill 
already  discussed  as  to  attending  facts  and 
circumstance,  and  then  recites  that  the  de- 
fendant called  to  the  witness  stand  the  wit- 
ness George  Brown.  The  witness,  having 
been  sworn,  was  asked  one  or  two  prelim- 
inary questions  by  defendant,  when  state's 
counsel  asked  permission  of  the  court  to 
propound  to  witness  other  preliminary  ques- 
tions. This  was  allowed,  and  the  state  pro- 
pounded the  following  questions  and  recelv< 
ed  the  following  answers:  "Q.  You  have 
been  to  the  penitentiary?  A.  Tes,  sir.  Q. 
What  did  you  go  for?  A  For  fighting.  Q. 
Went  to  the  penitentiary  for  fighting?  A 
Yes,  sir,"  After  asking  said  questions  and 
receiving  these  answers,  the  state  submitted 
the  disqualification  of  the  witness,  and  the 
court  held  the  witness  disqualified  and  re- 
fused to  permit  him  to  testify  further.  Ap- 
pellant's contention  In  the  bill  Is,  and  his  ob- 
jections were,  that  the  evidence  was  Insuffi- 
cient to  disqualify ;  no  Judgment  of  convic- 
tion of  the  witness  having  been  introduced 
in  evidence  as  required  by  law,  and  It  not 
having  been  shown  from  what  state  the  wit- 
ness bad  gone  to  the  penitentiary,  firom  wliat 
county,  nor  in  what  state  the  witness  was 
convicted  of  an  offense  which  caused  blm  to 
go  to  the  penitentiary,  nor  from  what  state 
and  county  he  had  be«i  sentenced,  and  de- 
f^dant  tendered  his  bill  of  exc^tlcms. 
Then  follows  the  testimony  appellant  expect- 
ed to  elicit  from  tbo  witness,  which  may  be 
disposed  of  by  stating  it  was  very  materlaL 
In  this  the  court  erred.  It  has  been  held, 
and  correctly,  that  It  la  a  valid  objection  to . 
the  competency  of  a  witness  that  he  has  been 
convicted  of  a  felony  and  served  a  term  in 
the  penitentiary,  and  has  not  been  pardoned 
nor  restored  to  citizenship.  It  Is  also  the 
rule  that  the  best  evidence  of  this  Incom- 
petency Is  the  record  of  convlctira.  It  has 
also  been  held  that  other  testtmony  as  to  the 
fact  of  conviction,  though  it  may  be  an  ad- 
mission or  statem^  of  the  proposed  wit- 
ness lilmself,  la  not  admissible  if  objected  to, 
unless  objection  to  that  mode  of  proof  is 
waived.  In  White's  Gas^  38  Tex.  Cr.  R. 
177.  26  S.  W.  72.  the  above  rule  was  laid 
down  and  the  authorities  dted.  When  the 
state  proved  by  the  witness  himself  that  he 
had  been  previously  convicted,  the  d^radant 
had  the  right,  under  the  circumstances,  to 
have  the  recrad  of  conviction  jffoduced  In 
order  to  disqualify  the  witness;  but,  when 
the  state  devel<^>ed  the  fftct  by  the  testimony 
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of  the  witness  that  he  had  been  pktIoiibIt 
convicted,  the  defendant  urged  and  Insisted 
npon  the  record  of  conviction  as  a  means  of 
cUsquallflcBtlon.  This  he  had  a  right  to  do, 
and  he  should  have  been  sustained  and  the 
witness  permitted  to  testify.  See  White  v. 
State,  supra.  The  mle  laid  down  In  White's 
Case  has  been  followed  wherever  the  objec- 
tion was  made  in  a  timely  manner.  We  hold 
that  the  court  was  In  error  on  this  proposi- 
tion. 

3.  Another  bill  which  la  very  Imgthy  re- 
cites the  misconduct  of  the  Jury.  In  view  of 
the  fact  that  the  case  Is  reversed  upon  other 
questions,  this  matter  is  not  discussed. 

[3]  4.  We  are  of  opinion  the  conrt  erred 
in  not  charging  the  law  In  regard  to  aggra- 
vated assault  The  state's  contention  was: 
That  there  was  a  general  trouble  at  the 
negro  cabin  where  negroes  were  congr^^ted 
and  gambling  was  In  existence.  That  de- 
ceased came  upon  the  scene  with  another 
white  man.  That  he  was  drinking  sharply, 
If  not  drunk,  and  perhaps  others  were  drink- 
ing, and  that  deceased  brought  on  the  trouble 
first  by  stepping  on  the  foot  of  one  of  the 
negro  women,  Is  not  questioned.  It  brought 
on  a  general  row  In  which  deceased  was  imt 
out  of  the  house.  After  getting  out  ot  the 
house,  he  pi^ed  up  a  wooden  bottomed  chair 
from  which  the  back  had  been  broken  and 
struck  at  or  struck  Ben  Johnson.  That  Ben 
^Johnson  took  the  chair  from  the  deceased  and 
struck  him  once,  and  some  of  the  evidence 
shows  twice  on  the  head  with  the  chair.  The 
state's  contention  is  farther  that  appellant 
picked  up  a  stick  of  wood  which  had  been 
tmmed,  about  6  to  10  Inches  long  and  2  or  8 
Inches  thick,  and  threw  It  at  deceased,  strik- 
ing him  on  the  head.  It  Is  further  in  evidence 
that  other  parties  struck  the  deceased,  or 
were  throwing  at  him  at  least  with  brickbats 
and  other  missiles.  The  defendant's  theory 
was  that  he  did  not  engage  In  the  dlfflcnlty, 
did  not  throw  a  stick  at  deceased,  but  that  the 
blow  which  deceased  received,  and  whldi  per- 
haps resulted  In  his  death,  was  Inflicted  by 
Ben  Johnson.  The  evidence  further  shows 
that  Ben  Johnson  Immediately  disappeared, 
and  his  whereabouts  has  not  been  ascertained 
by  any  of  the  witnesses  who  testified.  The 
sheriff  and  his  staff  have  been  investigating 
his  whereabouts  since  the  trouble  and  have 
been  unable  to  locate  him.  This  evidence 
called  for  a  charge  on  aggravated  assault. 
If  appellant  threw  the  stick  which  struck 
deceased  with  no  Intention  of  killing  him, 
and  it  was  not  what  might  be  usually  con- 
sidered a  deadly  weapon,  then  appellant 
would  not  be  guilty  of  the  homicide,  unless  it 
clearly  appears  that  he  Intended  to  kllL 
Such  Is  the  declared  law  by  the  statute.  Up. 
on  another  trial,  under  the  facts  as  contain- 
ed In  this  record,  a  charge  on  aggravated  as- 
sault should  be  given. 

For  the  errors  indicated,  the  Judgmoxt  Is 
reversed,  and  the  cause  Is  remanded. 


TTABBTH  t.  STATE. 

(Court  of  Criminal  Appeals  of  Tew. 
17, 1912.  On  Motion  for  RefaeaifnA 
June  26,  1912.) 

L  CanaNAL  Law  (H  121,  1150*)— Appkal- 
Ckangb  or  Tends— DiBCBETioN  or  Tbial 

CotJBT. 

An  application  for  change  of  vemia  Is  ad- 
dressed to  the  toand  discretioB  of.  Uie  trial 
court,  whose  determination  will  be  afflimed  on 
appeal  unless  an  abuse  appears. 

[Ed.  Note.— For  other  cases,  see  Criminml 
Law,  Cent  Dig.  §(  241,  3044;  Dec  Dig.  H 
121,  1160.»] 

2.  JUBT  (f  97*)— O^XAL— JUBT- CHAIXKW 

roB  Cause. 

Under  Code  Cr.  Proc  1895,  art  678,  pro-  ' 
nding  that  a  juror  may  be  challenged  for  cause 
for  prejudice  or  bias  m  favor  of  or  agalBst  de- 
fendant, it  would  not  be  ground  for  chaDenn 
for  cause  that  the  Juror  a&d  been  told  by  lus 
brother,  who  served  as  juror  in  a  previooi 
trial  of  the  same  indictment;  that  acciued  was 
guilty,  where  he  stated  that  his  brotlier'a  opin- 
ion would  not  influence  him. 

[Ed.  Note.— For  other  cases,  see  JviT.  Ctat 
Dig.  H  431-433,  43S-437;  Dec.  XNg.  S  97.*] 

3.  Criminal  Iiaw  (|  1166^*)  —  Bxvikw  — 
Habmless  Ebbob. 

Unless  by  the  trial  court's  improper  re- 
fusal to  sustain  a  challenge  for  cause  asaiiwt 
a  juror  an  objectionable  juror  was  forced  on 
accused  because  he  had  exhausted  bis  i»eremp- 
tory  challenges,  the  error  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  8114r412S;  Dfl&  Dig.  | 
1166%.*] 

4.  CBiiaNAL  Law  (|  476*)  — Oravioir  Evz- 

DINCB— EXFEBT  TESTIIIONT. 

A  physician,  who  has  been  practidng  for  a 
number  of  years,  may  give  his  testimony  as  as 
expert  as  to  the  nature  of  a  blow  which  crash 
ed  deceased's  skidL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  1002;  Dec.  IMg.  1 476.*] 

5.  WiTNEBSXB  (I  240*)— EXAlOHATIOir— lUD- 

INO  QUKSnONS. 

In  a  prosecution  for  murder,  where  a  wit- 
ness testified  that  be  was  present  when  a  vest 
was  t&ken  out  of  accused's  trunk  and  identified 
it  as  belonging  to  deceased,  it  was  not  error 
for  the  prosecDtiDg  officer,  after  inquirinf  if 
any  of  deceased's  clothing  had  been  found  ia 
accused's  trunk,  to  show  him  the  vest  and  ask 
whether  it  belonged  to  deceased. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  795,  837-839,  841-845;  Dee.  Dig. 
i  240*} 

6.  Cbihinai.  Law  <|  1091*)— AppKAif^ux 

or  EXOBFTIONB. 

In  a  prosecution  for  murder,  a  bill  of  ex- 
ceptions to  the  admission  of  testunooy,  merely 
showing  that  over  accused's  objection  the  state 
asked  a  witness  whether,  when  be  was  in  a 
certain  person's  office,  he  did  not  state  that  de- 
ceased was  sbout  the  same  size  as  tbat  person, 
presents  nothing  for  review,  not  dbowing  that 
the  testimony  was  material. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  IS  2803,  2815,  2816,  2818,  2819. 
2823,  2824,  2828-2833,  2843,  2931-2933,  2943; 
Dec.  Dig.  %  1091.*] 

7.  Cbiuinal  Law  (Si  419,  420*)— Bvidbzicb— 
Adhissibiutv. 

In  a  prosecutioa  for  murder,  where  it  ap- 
peared that  S.  tried  on  a  vest,  which  was  found 
in  accused's  trunk  after  the  idllinc,  and  which 
a  witness  dslmed  beloiwed  to  deceased,  the 
witness,  who  was  Identlnlng  tiie  vest;  night 
properly  be  asked  If  hq  did  not  when  la  &*s 
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office  saj  Oat  deceased  was  about  tiie  eane 
■ise  as  S. 

[E)d.  Note.— For  other  casei,  see  Criminal 
law.  Cent.  Dig.  U  878-983;  Dec.  Di(.  $$  419, 

S.  OBuaHAL  Iiaw  (S  1091*)— Afpui^Bill 

or  EZCKFTIOHS— NaCEBSITT. 

A  bill  of  exceptions  to  tbe  exdndon  of 
testimonj  is  insnffident  when  it  does  not  show 
what  the  answer  of  the  witness  would  hare 
been. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  JS  2803,  2816,  ^16,  2818,  2819, 
2823.  2824.  2828-2883,  2843,  2031-293S,  294S; 
Dec  Dig.  t  1091.*] 

9l  OBnaNAE.  Law  (|  1110*)— Affxax<— Bill 

or  BXCBPTZONS— lUKltTXSJTBS. 

A  bill  of  exceptions  cannot  be  aided  by  the 
Statement  of  facts,  bnt  must  be  bo  explicit  as 
to  enable  the  coort  on  appeal  to  anderHtand 
follr  the  state  of  facts  upon  which  the  correct- 
ness of  the  niUnK  depends. 

[Ed.  Note^For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  2906-2917,3819;  Dec.  Dig. 

i  Ilia*] 

10:  Cbiuxnal  Law  (|  471*)— Opihion  Bvi- 

dxncb— bxpkbt  tcbtiuont. 

Th^  onestion  whether  an  ordinarr  article 
of  apparel  has  been  waslied  Is  not  a  snbjeet  tor 
azpert  testimonr. 

[Eld.  Note^IV)r  other  cases,  see  CrlnUnal 
Law,  Gent  Dig.  1 1069;  Dec  Dig.  |  471.*] 

U,  WlTIfMBES  (J  240*)  —  EXAUmXTIOIT  — 

I«ADiNO  QoEsnons. 

In  a  prosecution  for  murder,  where  it 
•meared  that  deceased  wore  a  truss,  a  witnees, 
who  examined  deceased's  trunk,  may  state  if 
he  found  a  truss  therein,  and  tne  prosecuting 
attorney  may  properly  present  a  truss  to  him 
for  identification. 

tEd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  795,  837-838,  841-845;  Dec.  Dig. 
1240.*] 

12.  WiTmeesw  <S  240*)  —  Teial  —  BxAia- 
NATioN  OF  Witness— Lbadinq  Quxbtionb. 
In  a  prosecution  for  murder,  questions 
whether  witness  recognized  a  Test  as  belonriug 
to  any  one,  and  whose  property  she  recognised 
it  to  be,  are  not  leading. 

{Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  671;  Dec  Dig.  i  240.*] 
18.  HoMiciDB  ({  162*)— EviDsncB— Aduissi- 

BIUTT. 

In  a  prosecution  for  murder,  where  it  sp- 
peared  that  deceased  wore  a  trass,  and  that 
after  the  killing  a  truss  was  found  in  accused's 
trunk  with  a  bine  stain  on  it,  evidence  that  de- 
ceased wore  blue  shirts  which  faded  waa  ad- 
missible. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  803;  Dec  Dig.  {  162.*] 

14.  CnnUNAL  Law  (|  1091*)-~Affkai^Bill 
or  BxcipnoNs. 

In  a  prosecution  for  homicide,  bills  of  ex- 
ception to  a  refusal  to  strike  oat  testimony 
that,  after  the  first  search  of  accused's  trunk, 
a  tmas  and  an  undershirt  with  blood  on  it  were 
found,  the  searches  taking  place  after  accused 
was  ui  prison,  are  insufficient  to  present  any 
matter  tor  review,  not  showing  how  the  find- 
iiu;  of  those  articles  connected  accused  with  the 
offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  280S.  2816.  ^6.  2818,  2819, 
2823,  2824,  2&28~283S,  2843,  2981-2933,  2943; 
Dec  Dig.l  1091.*] 

16.  Cbdiinai.  Law  (|  ioea*>— Bill  or  Bz- 
csFnoHO— Approval. 

Approval  by  ^e  trial  court  of  a  bin  of 
ezcepaons  which  merely  redtes  the  objections 


urged  by  a  censed,  and  does  not  purport  to  set 
oat  the  eridence,  only  certifies  tne  grounds  of 
objection,  and  not  tut  the  grounds  were  true 
and  that  the  facts  stated  were  proven. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  2828-2833,  2919,  2920;  Dec 
Dig.  J  1082.*] 

16.  Cbiunal  Law  ({  1144*)— Appeal— Bnx 

OP  EXOBPTIONfr— BXQUISITKS. 

The  appellate  court  will  not  indolge  In  in- 
ferences to  aid  the  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  ||  2736-2764,  2766-2771, 
2774-2781,  2001,  3016-9087;  Dec.  Dig.  { 
1144.*] 

17.  Criunal  Law  (|  1110*)— Appeal— Bill 

or  EXCEPTIORB— RSQinSITBS. 

A  bill  of  exceptions  csnnot  be  aided  by  a 
statement  in  reply  to  motion  for  new  trial  ot 
by  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  2908-2917,  2919;  Dec  Dig; 

juio.*] 

18.  Crihxhal  Law  <i  404*)— Bvidehob— Ad- 

KISSIBtLITT. 

In  a  prosecution  for  homidde,  where  it 
appeared  that  the  first  search  of  accused's 
trunk  showed  that  there  were  undershirts  in 
it  an  nndershirt  with  human  blood  on  it, 
found  at  s  search  after  accnsed's  Imprison- 
ment, was  admissible  in  evidence. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  88  873,  891-898,  1457;  Dec. 
Dig.  8  404.*] 

19.  CuHinAL  Law  (|  1080*>—  Appeal— Fbeb- 

BNTATION  TO  COURT  HUOW  Or  GRDUHDS 

roB  BcviEW- Bill  or  Excspnons— Nboes- 

Binr. 

In  the  absence  of  a  bill  of  exceptious,  the 
appellate  court  cannot  reriew  the  question  as 
to  service  on  accused  of  a  copy  of  the  Indict- 
ment 

[Ed.  Note.- For  other  cases,  see  Criminal 
Law,  Cent  Dtg.  IS  2789,  2803-2827,  2927, 
2928,  2848,  3^;  Dec.  Dig.  8  1000.*] 

20.  Criuinal  Law  (88  1038,  1056*)— Appeal 
—  Presentation  to  Codrt  Below  or 
Orodnob  roB  Review- Bill  or  ExcEPxioiia 
— Nbcbssitt. 

In  a  criminal  prosecution,  where  the  court 
charged  od  the  doctrine  of  reasonable  doubt, 
the  failure  to  charge  on  the  onestion  of  alibi, 
thongh  there  waa  evidence  tending  to  prove  ac- 
cused's alibi,  is  not  error.  In  the  absence  of  a 
special  request  or  exception  reserved  at  the 
time  of  the  giving  of  the  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ft  2846,  2868,  2670;  Dec  Dig. 

8  i  idss,  lose.*! 

21.  Cbiuinal  Law  (8  784*)— Trial— Cbabsi 
—clbcumstantial  evidence. 

In  a  prosecution  for  homicide,  where  the 
state  relied  on  circumstantial  evidence,  a  charge 
that,  to  warrant  a  conviction  on  circumstantial 
evident,  each  fact  necessary  to  the  conclusion 
to  he  established  most  be  proven  by  competent 
evidence  beyond  a  reasonable  doubt  that  the 
facts  most  be  consistent  with  each  other,  and 
that  the  main  fact  to  be  proved  and  the  dr- 
cnmstances  taken  together  must  be  of  a  con- 
clusive nature  leading  to  the  moral  certainty 
of  accused's  guilt,  Is  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent.  Dig.  |8  1888-1888,  19^  I960;  Dec 
Dig.  8  784.*] 

22.  Cbiuinal  Law  (8  1168*)— Appeal- Evi- 
dence— SumciENcr. 

In  reviewing  the  sufficiency  of  the  eridence 
to  support  a  conriction,  the  appellate  court 
can  only  determine  whether  the  eridence  au- 
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tborlMd  the  deductioni  drawn  hy  the  Jary,  and 
whether,  if  the  facts  shown  by  the  state  were 
true,  they  sustained  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi§  3074-3083;  Dec.  Dig.  % 
1169>] 

23.  Cbiuinal  Law  (8  U69*)  —  Appeal  — 

TT*HMT.Kwa  EbBOB. 

The  erroneoDS  admission,  In  a  prosecation 
for  homicide,  of  the  finding  of  a  trues  in  ac- 
cused's trunlt.  Similar  to  one  worn  by  deceased, 
is  harmless,  where  evidence  of  the  finding  of  a 
blood-stained  shirt  in  the  trunk  and  other  ar- 
tioies  of  deceased's  clothing  were  properly  ad- 
mitted and  thus  connected  accused  with  the 
killing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  U  764,  8088,  SISO.  3137-3143; 
Dec.  Dig.  S  im"l 

On  Motion  for  Rehearing, 

24.  Cbiuinal  Law  (S  404*)— Evidbncb— Ad- 
uissibilitt. 

In  a  prosecation  for  homicide,  where  it 
appeared  uiat,  the  morning  fifter  the  killing, 
accnsed's  trunk  had  been  found  and  a  vest  be- 
longing to  deceased  bad  been  found  therein, 
the  vest  was  admissible  In  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  {{  878,  881-898,  1457;  Dec. 
Dig.  f  404.'*] 

25.  Cbzuznai.  hAW  (I  1168*)  —  Apxsal  — 
Habmlbbs  Ebbob. 

In  a  criminal  prosecation,  the  erroneous 
refusal  of  the  trial  court  to  strike  the  testi- 
mony of  two  witnesses  is  not  prejudicial,  where 
other  testimony  of  the  same  nature  was  admit- 
ted without  objection  and  no  motion  to  strike 
it  was  made. 

[Ed,  Note.^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  3124,  3125,  3129-3186,  3144; 
Dec  Dig.  i  1168.*] 

26.  HOUICIDE  (}  234*)  —  PBOSBOtmOH  —  Evi- 
DENCB— SUFBICIENCT. 

In  a  prosecution  for  homicide,  evidence 
held  sufficient  to  support  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  81  482-498;  Dec.  Dig.  {  234.*] 

27.  Criminal  Law  (8  1109*)— Actkal— Bill 
or  ExczFTiONB— ExcnsB. 

It  is  no  excuse  for  the  insufficiency  of  bills 
of  exceptions  to  show  that  they  were  prepared 
by  one  not  an  attorney,  owing  to  the  Ulsess  of 
accnsed's  counsel. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  If  2887,  28Sb,  2800,  2902, 
8204;  Dec  Dig.  |  1108.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Cotirt,  Washington 
County;  Ed.  R.  Sinks,  Judge 

Andrew  Harris  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.  Afllrmed. 

B.  Lyles,  of  Cameron,  and  Mathls  ft  Teagne, 
Ctf  Brenham,  fox  appellant  O.  B.  Lane,  Asst 
At^.  OeiLt  tor  the  State. 

HARPER,  J.  The  appellant  was  Indicted, 
tried,  and  convicted  of  murder  In  the  first 
degree,  and  his  punishment  assessed  at  Im- 
prisonment In  the  penltCTtlary  for  life. 
This  Is  the  second  appeal  In  this  case;  the 
opinion  of  the  court  on  the  former  appeal 
being  reported  ip  137  S.  W.  373. 

[1]  On  this  trial  appellant  filed  an  appli- 
cation for  a  change  of  venue.  Evidence  was 


heard,  and  from  a  careful  review  of  same 
we  cannot  say  the  court  erred  In  overrul- 
ing the  plea.  This  Is  a  matter  addressed  to 
the  sound  discretion  of  the  trial  Judge,  and. 
unless  on  appeal  It  Is  clear  that  the  court 
has  abused  his  judicial  discretion,  hia  ruling 
win  be  sustained.  Tubb  v.  State,  55  Tex. 
Cr.  R.  617, 117  S.  W.  858;  Bohannon  v.  State, 
14  Tex.  App.  302;  Martin  v.  State,  21  Tex. 
App.  10,  17  S.  W.  430;  Dupree  v.  State,  2 
Tex.  App.  613. 

[2,  3]  In  examination  of  the  Juror  Loesch, 
he  answered  all  the  statutory  questions  in  a 
way  that  would  show  be  was  a  quallfie<l 
Juror.  On  cross-examination  It  developed 
that  his  brother  had  been  a  Juryman  when 
appellant  was  tried  before,  and  that  this 
brother  had  told  him  that  appellant  was 
guilty.  However,  he  stated  this  would  have 
no  Influence  with  him  and  he  had  no  opln- 
Ion  In  the  case.  Appellant  challenged  the 
juror  for  cause,  which  challenge  was  by 
the  court  overruled,  when  appellant  peremp- 
torily challenged  him.  There  Is  no  evldMice 
that  any  objectionable  juror  was  forced  oa 
appellant  by  this  action  of  the  conrt;  In 
fact,  In  the  order  of  the-  court  approving  the 
bill  he  says  that  only  one  Juror  was  cboscn 
after  appellant  exhausted  his  challenges, 
and  If  this  Juror  was  objectionable  to  ap- 
pellant it  was  not  made  known  to  him.  TUe 
fact  that  one  of  his  brothers  had  been  ou 
the  jury  that  had  formerly  tried  appellant, 
and  had  told  Mr.  Loescb  that  In  Ua  opinion 
appellant  was  guilty,  would  not  be  a  ground 
of  challenge  for  cause  under  article  673  of 
the  Code  of  Criminal  Procedure,  when  the 
juror  answers  that  he  has  no  bias  or  preju- 
dice in  favor  of  or  against  the  appelant;  that 
from  hearsay  or  otherwise  he  has  formed  no 
conclusion  as  to  the  guilt  or  innocence  of  the 
appellant;  and  that  what  his  brother  had  told 
him  would  have  no  influence  with  him  In  de- 
ciding the  case.  Had  the  Juror  been  really 
disqualified,  under  the  dedslona  of  this  court, 
this  matter  would  present  no  error,  as  It  Is 
not  made  manifest  by  the  record  tliat  an 
objectionable  Juror  ms  forced  on  appellant 
Htidson  T.  State,  28  Tex.  App.  823,  13  S.  W. 
388;  Bippey  T.  State.  29  Tex.  App.  37,  14  s. 
W.  448;  Sutton  v.  State.  81  Tex.  Cr.  B.  287, 
20  S.  W.  564;  Kramer  v.  State,  84  Tex.  Cr. 
R.  84.  28  8.  W.  157;  Jordan  State,  37 
Tex.  Cr.  R.  224.  88  S.  W.  780.  39  S.  W.  IIL 

[4]  WhUe  the  witnesB  Dr.  P.  D.  Bamblll 
was  testifying,  the  state  was  permitted  to 
prove  by  him  that  deceased's  skull  was 
crushed,  and  In  ,  answer  to  the  questicHi, 
"What  sort  of  blow  would  be  necessary  to 
produce  that?"  was  permitted  to  state,  *^ke 
a  tremendous  blow."  The  objection  was  that 
it  was  a  matter  of  opinion.  The  witness  was 
a  practicing  physician  and  had  been  so  for 
a  number  of  years,  and  as  soch  he  would 
be  permitted  to  give  his  opinion  as  an  expert. 

[C]  It  amtears  from  the  record  that  the 
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evening  of  tbe  arrest,  or  tbe  morning  there- 
after, a  trunk  was  searched  In  tbe  house 
where  appellant  resided,  and  In  which  clothes 
were  found  with  his  name  thereon,  and  In 
the  tnmk  a  certain  vest  was  foond  that  Mr. 
Koch  and  others  testified  was  the  rest  of 
one  of  the  deceased  persons— 'Mr.  Rudolph's 
vest.  In  examination  of  the  witnesses,  the 
prosecution  would  hand  tbe  vest  to  a  cer- 
tain witness  and  ask  them  if  they  liad  ever 
seen  the  vest,  and  the  witnesses  were  permit- 
ted to  answer  that  it  was  Mr.  Rudolph's  vest. 
The  objection  urged  was.  Instead  of  handing 
the  vest  to  the  witness,  the  witness  should 
have  been  required  to  describe  the  vest  own- 
ed by  Mr.  Rudolph  before  handing  it  to  the 
witness.  The  witnesses  had  testified  they 
were  present  when  the  vest  was  taken  out 
of  the  tnmk,  and  Identified  It  as  tbe  v^t  be- 
longing to  one  of  the  deceased  parties,  and 
the  bills  present  no  error.  KldweU  T.  State, 
35  Tex.  Cr.  R.  264,  33  S.  W.  342. 

[I,  7]  While  tbe  witness  John  Koch  was 
testifying,  he  was  asked:  "Did  you  up  there 
In  Mr.  Searcy's  office  state  that  Mr.  Rudolph 
was  about  the  size  of  Mr.  Searcy?''  and  he 
answered,  "Tee,  sir."  This  was  objected  to 
on  the  ground  that  it  was  hearsay,  as  ap- 
pellant was  not  present  in  Mr.  Searcy's  of- 
fice when  the  remark  was  made.  The  bill 
Is  Incomplete,  in  that  It  does  not  show  In 
what  connection  the  testimony  was  offered. 
In  Thompson  v.  State.  29  Tex.  App.  208,  15 
S.  W.  206,  It  was  held  that  a  bUl  of  excep- 
tions to  be  considered  mnst  sufiSdently  set 
out  the  proceedings  and  attendant  circum- 
stances to  enable  the  court  to  know  certain- 
ly that  error  has  been  committed.  So  far  as 
this  bill  discloses,  that  may  or  may  not 
have  been  material  testimony.  Certainly, 
under  the  qualification  of  the  court  tbe  bill 
presents  no  error,  as  the  testimony  would 
be  admissible,  as  it  was  shown  that  Mr. 
Searcy  tried  on  the  vest,  end  this  was  In- 
tended to  show  that  the  witness  had  thus  de- 
scribed deceased  prior  to  the  time  he  tried 
on  tbe  vest 

[>]  In  another  bill  It  is  complained  that 
Sam  Craig,  a  witness  for  tbe  state,  on  cross- 
examination  was  asked  If  be  (Craig)  had 
not  made  a  complaint  against  a  negro  named 
Richard  Stllwell,  charging  him  with  the 
same  offense,  which  question  was  objected 
to  by  the  state.  The  bill  does  not  disclose 
what  the  answer  of  the  witness  would  have 
been,  and  is  therefore  insufficient  to  present 
any  question  for  review.  Love  t.  State, 
85  Tex.  Cr.  R.  27,  29  S.  W.  790;  White  v. 
State,  32  Tex.  Cr.  R  625,  25  S.  W.  784; 
Chllders  v.  State,  37  Tex.  Cr.  R.  392,  35  S. 
W.  654;  Adams  v.  State,  35  Tex.  Cr.  B.  285, 
33  S.  W.  354;  Cookste  v.  State,  26  Tex.  App. 
72,  9  3.  W.  58.  This  court  cannot  surmise 
what  tbe  answer  of  tbe  witness  would  have 
been,  nor  its  materiality  If  the  witness  had 
answered  that  he  did  make  such  a  com- 
plaint. 

[I,  II]  Is  another  bill  it  is  complained 


that  this  witness  was  asked  "if  that  under- 
shirt and  this  Jumper  had  been  washed?"  to 
which  he  answered,  "Yes,  sir,"  which  was  ob- 
jected to  on  the  ground  Uiat  be  was  not  an 
expert  These  questions  and  answers  are 
all  that  are  in  the  bills.  The  connection  Is 
not  shown.  It  does  not  appear  by  them 
what  shirt  and  Jumper  the  eTidence  had  ref- 
erence to,  who  owned  them,  where  they  came 
from,  or  any  other  fact  that  would  enable  us 
to  pass  on  the  matter  intelligently.  In  Mc- 
Glasson  v.  State,  38  Tex.  Cr.  R.  351,  43  S. 
W.  93,  it  was  held  that  a  bill  of  exceptions 
cannot  be  aided  by  the  statement  of  facts 
filed.  They  should  be  so  explicit  as  to  en- 
able the  court  on  appeal  to  fully  understand 
all  the  facts  upon  which  the  correctness  or 
error  of  tbe  rulings  depends;  otherwise  they 
will  not  be  considered  on  appeal.  livar  v. 
State,  26  Tex.  App.  115,  9  S.  W.  552,  and 
cases  cited  in  section  857,  White's  Annotated 
Oode  of  Crlm.  Proc.  As  to  whether  an  arti- 
cle has  been  washed  or  not  Is  not  one  of  ex- 
pert testimony.  It  Is  a  matter  within  tbe 
knowledge  of  all  mankiud.  and  any  witness 
would  be  permitted  to  state  whether  or  not  a 
given  article  had  the  appearance  of  being 
washed.  Sections  511  and  612,  Wharton's 
Law  of  Evidence. 

[11]  BUI  No.  10  complains:  "That  while 
the  state's  witness  Adolph  Krueger  was  up- 
on the  stand,  upon  direct  examination,  the 
following  questions  were  asked  said  witness: 
'Q.  What  did  you  find  In  the  trunk  that 
time.  Mr.  Krueger?  A.  I  opened  the  trunk, 
as  I  opened  tbe  tnmk  there  was  a  little  box 
in  there,  on  top.  I  set  the  little  box  out, 
raised  it  out,  and  tbere  was  a  truss  laying 
right  on  top.  (Here  counsel  handed  witness 
truss.)'  Counsel  for  defendant  objected  to 
state's  counsel  banding  the  witness  the  truss 
for  the  reason  that  defendant  is  entitled  to 
have  him  describe  the  truss  that  he  found; 
but  to  give  him  the  truss  and  ask  blm  to  ex- 
amine it  is  putting  tile  answer  right  In  the 
witness'  moutb.  The  witness  ought  to  be 
first  made  to  describe  the  truss,  and  then 
let  counsel  hand  him  the  truss."  This  is  all 
the  bill.  It  does  not  show  whether  any  oth- 
er question  was  asked  the  witness.  The 
witness  would  certainly  be  permitted  to 
state  what  he  found.  If  the  evidence  was 
admissible  for  any  purpose.  As  present- 
ed in  this  bill,  there  is  no  error  In  the 
bill,  even  tf  counsel  handed  tbe  witness  a 
truss  and  he  testified  that  It  vras  tbe  truss 
he  found  in  the  trunk,  which  fact  the  bill 
does  not  make  manifest  ^nd  we  cannot  aid 
It  by  reference  to  the  statement  of  facts  or 
by  indulging  in  Inference.  Attaway  v.  State, 
31  Tex.  Cr.  R.  475,  20  S.  W.  925;  Gonzales  v. 
State,  32  Tex.  Or.  R  611,  26  S.  W.  781; 
Hooper  v.  State,  29  Tex.  App.  614,  16  8.  W. 
666:  Eldrldge  v.  State,  12  Tex.  App.  208; 
Walker  v.  State,  9  Tex.  App.  200;  McGlas- 
son  V.  State,  38  Tex.  Cr.  R.  351,  43  S.  W.  93. 

[12]  Bill  No.  13,  as  qualified  by  tbe  court 
would  complain  of  tbe  following  questions  to 
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the  witness  Mrs.  Annie  Weyand  and  her  an- 
swers: "State  whether  or  not  yon  recognized 
this  vest  ae  belonging  to  anybody?  A.  Yes, 
sir.  Q.  Whom  did  yon  recognize  it  as  be- 
ing the  property  of?  A.  To  my  father." 
These  questions  were  not  snbject  to  the  ob- 
jection that  they  were  leading. 

[13]  While  the  witness  Mrs.  John  Koch 
was  testifying,  she  was  permitted  to  slate 
she  had  made  her  hnsband  some  shirts  out 
of  cloth,  and  be  wore  them,  and  they  stained 
his  underclothing  blue.  In  the  bill  It  Is  not 
shown  In  what  connection  this  testimony 
was  offered,  and  tbe  bill  is  Incomplete  In  a 
number  of  respects;  bnt,  U  we  turn  to  the 
testimony  of  the  witness,  it  appears  she  tes- 
tified: "I  was  present  when  my  mother 
bought  some  cloth  out  of  which  shirts  were 
to  be  made.  I  boi^ht  some  from  the  same 
piece.  Made  by  hnsband  some  shirts  out  of 
it.  My  husband  wore  them,  and  they  stained 
his  underclothing  blue.  My  mother  made  her 
cloth  Into  shirts  for  my  father.  He  wore 
the  shirts,  and  worked  in  those  shirts.  They 
were  made  out  of  the  same  cloth  as  my  hus- 
band's shirts.  There  Is  a  blue  stain  on  the 
txuaa  (referring  to  the  truss  Introduced  In 
evidence).  The  stain  on  the  truss  la  the 
same  as  the  stain  on  my  hnsband's  under- 
wear." Tbe  evidence  is  thus  shown  to  be 
admissible  and  very  material,  for  tbe  state 
bad  shown  that  Mr.  Rudolph  (deceased)  wore 
a  truss;  that  this  truss  was  found  at  the 
house  where  defendant  resided,  and  was 
stained  blue.  The  state  was  seeing  to  con- 
nect defendant  by  circumstances  with  tbe 
death  of  Mr.  and  Mrs.  Rudolph,  and  this 
would  be  a  cogent  circumstance  to  be  consid- 
ered by  the  Jury,  If  Uie  tmsa  was  admitted 
in  evidence. 

[14]  Thffle  are  all  the  bills,  except  Nob.  8 
and  11,  and  In  their  brief  counsel  for  defend- 
ant seem  to  rely  mainly  on  them,  and  we 
will  copy  them  In  full.  No.  8  reads:  "Be 
It  remembered  that  upon  the  trial  of  tbe 
above  styled  and  numbered  cause,  in  this 
court,  on  this  the  2Qth  day  of  September, 
A.  D.  1911,  the  following  proceedings  were 
bad,  to  wit:  After  the  witness  Sam  Gralg 
had  testified  as  to  the  different  searches 
made,  defendant,  by  counsel,  moved  the  court 
to  strike  out  tbe  testimony  of  Mr.  Gralg  In 
reference  to  finding  the  vest  in  a  trunk  the 
morning  after  the  defendant  was  arrested; 
also  in  reference  to  finding  an  undershirt 
and  jumper  at  a  seo^nd  search  of  that  trunk, 
after  a  first  search  had  already  been  made 
and  the  articles  were  not  there;  and  also  In 
reference  to  a  third  searcb  when  they  found 
a  truss  after  a  first  and  second  search  bad 
already  been  made — for  the  reason  that  the 
defendant  was  In  jail  In  a  different  county 
during  the  time  each  and  every  one  of  these 
searches  were  b^g  made,  and  the  defend- 
ant could  not  be  responsible  for  tbe  action 
of  anybody  else  in  ^Ing  and  putting  articles 
In  the  trunk  In  his  absence,  and  If  it  was 
done  it  would  lay  ft  predicate  for  tbe  par- 


pose  of  manufacturing  te8tlm<niy  against 
any  man  charged  with  a  crime,  and  especial- 
ly wh^  this  defendant  was  in  JalL  Which 
objection  the  court  ovoruled,  and  tbe  de- 
fendant then  and  there  excepted  to  the  ac- 
tion of  tbe  court  in  not  withdrawing  said 
testimony  from  tbe  Jury,  and  here  now  ten- 
ders this  bill  of  exception,  and  prays  that 
the  same  may  be  examined,  signed,  and  by 
the  court  approved  and  ordered  filed  as  a 
part  of  the  record  in  this  cause." 

Bill  No.  11  reads:  "Be  it  remembered  that 
upon  the  trial  of  the  above  styled  and  num- 
bered cause,  In  this  court,  on  this  the  25th 
day  of  September,  A.  D.  1911,  tbe  following 
proceedings  were  had,  to  wit;  After  tbe  wit- 
ness Adolpb  Krueger  bad  testified  as  to  tbe 
different  searches  made,  tbe  defendant,  by 
counsel,  moved  the  court  to  strike  out  the 
testimony  of  Mr.  Eoch  with  refermce  to 
finding  the  vest  at  the  first  searcb  tbe  morn- 
ing after  the  defendant  was  arrested  and  in 
Jail  In  a  different  county,  and  farther  to 
strike  out  the  testimony  in  reference  to  find- 
ing a  truss  In  tbe  same  trunk  in  which  be 
found  the  vest  some  two  weeks  or  ten  days 
after  the  defendant  was  arrested  and  was  In 
Jail  In  a  different  county,  for  the  reason  that 
the  defendant  could  not  be  responsible  for 
tbe  action  of  anybody  else  In  going  and  put- 
ting articles  In  bis  trunk  in  his  absence,  and 
if  It  was  done  it  would  lay  a  predicate  for 
the  purpose  of  manufacturing  testimony 
against  any  man  charged  with  crime,  and 
especially  when  this  defendant  was  In  Jail 
at  the  time  the  searches  were  made.  Which 
objection  was,  by  tbe  court,  overruled  and  to 
which  action  of  the  court.  In  not  withdraw- 
ing said  testimony  from  the  jury,  defendant, 
by  counsel,  excepted,  and  here  now  tenders 
his  bill  of  exception,  and  prays  that  tbe 
same  may  be  examined,  signed,  and  by  the 
court  approved  and  ordered  filed  as  ft  part  of 
the  record  In  this  cause." 

Under  the  decisions  of  this  court,  these 
bills  are  Insufficient  to  present  any  question 
for  review.  Without  reference  to  the  state- 
ment of  facta,  and  without  Indulging  In  In- 
ference, we  could  not  and  would  not  know 
In  what  these  articles  would  and  could  tend 
to  connect  defendant  with  the  commission  of 
any  offense,  and,  if  so  what  offcoise.  The  bills 
do  not  show  whether  the  state  was  endeavor- 
ing to  prove  that  the  vest  belonged  to  de- 
f^dant  or  deceased,  or  In  what  way  the 
state  would  seek  to  make  use  of  this  Test  In 
any  way  detrimental  to  the  defendant.  The 
bills  do  not  by  their  allegations  exclude  every 
theory  apon  which  the  testimony  would 
and  could  be  held  to  be  admissible.  Had 
the  testimony  of  these  two  witnesses  beai 
stricken  from  tbe  record,  there  was  testi- 
mony of  other  witnesses  In  the  record  to  the 
same  facts  in  the  record  to  which  no  bills  of 
exception  were  reserved — Mr.  Ko^  SfaerUT 
Scarborough,  and  others. 

[15-17]  It  has  been  held  by  this  court  that 
the  approval  by  the  judge  of  a  bill  of  exc^ 
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tloDB,  which  merely  recites  the  objections  as 
ther  were  urged  by  d^endant,  and  does  not 
purport  to  set  out  the  evidence  Itself,  onlyoer- 
tlflea  the  gnrands  ot  the  objections,  and  not 
that  the  grounds  were  true,  or  that  the  facts 
stated  were  provoi.  Mootry  t.  State,  86  Tex. 
Cr.  B.  460,  33  S.  W.  877,  84  S.  W.  126;  Hen- 
nessy  t.  State.  28  Tex.  App.  840,  5  S.  W.  216 ; 
Blgham  v.  State,  86  Tex.  Cr.  R.  463,  37  S. 
W.  763;  EizeU  v.  State,  29  Tex.  App.  521, 
16  S.  W.  782;  Huffman  v.  State,  28  Tex. 
App.  174,  12  &  W.  688.  The  rule  governing 
bills  of  exceptions  as  held  by  this  court  was 
announced  In  Ferguson  t.  State,  61  Tex. 
Cr.  B.  162,  136  S.  W.  466,  and  also  In  the 
following  dedatons,  where  It  was  held:  "The 
allegations  of  a  bill  of  exceptions  should  be 
full  and  explicit  so  that  the  matters  pre- 
sented to  the  court  on  appeal  for  revision 
may  be  comprehensible  without  recourse  to 
inference.  Eldrldge  t.  State.  12  Tex.  App. 
208;  McGlasson  t.  State.  88  Tex.  Cr.  B.  361 
[48  8.  W.  03].  They  should  be  so  expUdt  as 
to  enable  the  court  on  appeal  to  fully  under* 
stand  all  the  facts  upon  which  the  correct- 
ness or  error  of  the  rulings  depaids ;  other- 
wtoe  they  will  not  be  considered.  Llvar  t. 
State,  26  Tex.  App.  116  [0  S.  W.  662];  Walk- 
er T.  State.  19  Tex.  App.  176;  Hennessy  t. 
State,  28  Tex.  App.  841  [6  S.  W.  216].  A 
bill  of  exceptions  must  set  out  the  proceed- 
ings In  the  court  b^ow  sufficiently  to  enable 
the  court,  <m  appeal,  to  know  that  an  error 
has  been  committed.  Thompson  t.  State,  29 
Tex.  App.  206  [16  S.  W.  206].  It  must  be 
80  fall  in  Its  statements  that  In  and  of  it- 
self it  will  dlsdose  all  that  Is  necessary  to 
manifest  the  supposed  error.  Tweedle  v. 
State.  29  Tex.  App.  686  [16  S.  W.  644] ;  Quin- 
tana  t.  State,  29  Tex.  App.  401  [16  S.  W.  268. 
26  Am.  St  B^  780];  Hooper  t.  State.  29 
Tex.  Asp-  614  [16  B.  W.  60S] ;  Wllkmon 
State.  81  Tex.  Gr.  B.  86  [19  S.  W.  903].  BiUs 
of  ezo^ptlons  most  state  oiongh  of  the  evl- 
dence  or  fftets  proved  to  render  Intelligible 
tlie  mUng  excepted  to.  BalUnger  v.  State, 
11  Tex.  App.  828 ;  Fergnaoa  v.  State  [61  Tex. 
Cr.  &  162].  186  a  W.  46B.  See  the  following 
cases,  where  the  bills  of  exoeptlons  were  held 
Insnffldait  and  d^ective :  Ohapman  v. 
States  87  Tex.  Or.  R.  167  [39  S.  W.  113];  Jor- 
dan T.  State.  87  Tex.  Gr.  B.  224  [88  S.  W. 
780,  89  S.  W.  Ill] ;  Kalsky  v.  State,  37  Tex. 
Cr.  B.  247  [39  S.  W.  862];  Howerton  v. 
State,  48  S.  W.  1018;  Miller  v.  State.  86 
Tex.  Cr.  B.  47  [86  S.  W.  881] ;  Yqngman  v. 
State,  86  Tex.  Cr.  R.  80  [31  S.  W.  668]; 
Bryant  v.  State.  86  Tex.  Cr.  B.  394  [33  S.  W. 
078,  86  S.  W.  79];  Rodgers  v.  State,  34  Tex. 
Cr.  R.  612  [31  S.  W.  660];  Thompson  v. 
State,  88  Tex.  Cr.  B.  217  [26  S.  W.  198); 
Walker  v.  State,  33  Tex.  Cr.  B.  869  [26  S.  W. 
607] ;  Wilson  v.  State.  32  Tex.  Cr.  B.  22  [22 
S.  W.  89] ;  Mealer  v.  State,  82  Tex.  Cr.  B. 
102  [22  S.  W.  142] ;  Slmms  v.  State,  82  Tex. 
Or.  R.  277  [22  S.  W.  876];  Burge  v.  State,  32 
Tvx,  Or.  B.  860  [28  S.  W.  692];  Martin  v. 


State,  82  Tex.  Cr.  B.  441  [24  S.  W.  512]; 
Loakman  v.  State.  32  Tex.  Cr.  B.  661  [26  3. 
W.  22] ;  White  v.  State.  32  Tex.  Cr.  B.  625 
[26  S.  W.  784] ;  Coyle  v.  State,  31  Tex.  Cr. 
a  604  [21  S.  W.  765] ;  Browder  v.  State,  80 
Tex.  App.  614  [18  S.  W.  197];  Schoenfeldt  v. 
State,  30  Tex.  App.  695  [18  S.  W.  640];  Ja- 
cobs V.  State,  28  Tex.  App.  79  [12  S.  W.  408] ; 
Jackson  v.  State,  28  Tex.  App.  143  [12  S.  W. 
701];  Huffman  v.  State,  28  Tex.  App.  174 
[12  S.  W.  688];  Walker  v.  State.  28  Tex. 
App.  603  [18  S.  W.  860] ;  Graham  v.  State. 
28  Tex.  App.  682  [13  S.  W.  1010];  Hughes  v. 
State,  27  Tex.  App.  127  [11  S.  W.  34] ;  Cook- 
sle  V.  State,  26  Tex.  App.  72  [0  S.  W.  68] ; 
May  V.  State.  26  Tex.  App.  114  [7  S.  W. 
588] ;  Woodson  v.  State.  24  Tex.  App.  153  [0 
;  S.  W.  184];  Buchanan  v.  State,  24  Tex.  App. 
106  [6  S.  W.  847];  GlUeland  T.  State,  24 
Tex,  App.  524  [7  S.  W.  241];  Cooper  t.  State. 
22  Tex.  App.  419  [8  S.  W.  334];  House  v. 
State,  10  Tex.  App.  227;  Counts  v.  State, 
19  Tex.  App.  460;  Bryant' v.  State,  18  Tex. 
App.  107;  Pierson  v.  State,  18  Tex.  App. 
624;  Yanes  v.  State,  6  Tex.  App.  429  [32 
Am.  Rep.  601].  Inferences  will  not  be  in- 
dulged to  supply  omissions  in  bills  of  excep- 
tions. Davis  V.  State,  14  Tex.  App.  645.  On 
appeal,  the  court  will  not  supply  omissions 
In  bills  of  exceptions,  nor  aid  such  bills  by 
inference  or  presumption.  McOlasson  v. 
State,  38  Tex.  Cr.  R.  361  [48  S.  W.  93];  At- 
taway  V.  State.  81  Tex.  Cr.  B.  476  [20  S.  W. 
925] :  Gonzales  v.  State.  32  Tex.  Cr.  R.  Oil 
[25  S.  W.  7811;  Hooper  v.  State,  20  Tex. 
App.  614  [16  S.  W.  655] ;  Bldridge  v.  SUte, 
12  Tex.  App.  208;  Walker  v.  State,  9  Tex. 
App.  200.  A  bill  of  exceptions  cannot  be  aid- 
ed by  statements  in  reply  to  a  motion  for 
new  trial,  nor  by  the  statement  of  facts. 
McGlasson  v.  State,  38  Tex.  Or.  R.  361  [43 
S.  W.  93];  Howerton  v.  State,  43  S.  W. 
1018." 

Other  cases  might  be  dted,  and  under  the 
rules  there  announced  the  two  bills  above  do 
not  present  the  matters  in  a  way  we  can 
pass  on.  whether  or  not  the  testimony  should 
have  been  admitted  without  reference  to  the 
statement  of  facts,  and  then  to  pass  on  the 
question  we  would  have  to  read  all  the  evi- 
dence. These  bills  only  show  that  defendant 
moved  to  strike  ont  certain  testimony  for 
reasons  named :  That  defendant  was  In  Jail 
In  a  diCFerent  county  at  the  time  each  of  the 
searches  was  made,  and  defendant  could  not 
be  responsible  for  some  one  else  placing 
articles  In  his  trunk  during  bis  absence. 
These  were  the  grounds  of  objection,  and 
the  signature  of  the  Judge  only  proves  that 
the  defmdant  made  this  motion  on  these 
grounds,  but  verifies  nothing  else,  and  does 
not  verify  that  the  articles  were  found  at 
different  searches,  where  the  property  was 
found,  nor  when  found.  Howev^,  we  have 
read  this  entire  record,  as  we  do  in  every 
case  that  comes  to  us,  and  if.  under  our  de- 
cisions, we  were  permitted  to  aid  the  bills  of 
exceptions  by  reference  to  the  statemoit  of 
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tacts,  we  would  find  that  Mr.  and  Mra,  Bn- 
dolph  were  found  one  morning  In  the  smoking 
mlns  of  their  home;  that  their  bodies  were 
burned  below  the  waist;  'that  their  heads 
were  crushed ;  that  some  time  thereafter 
suspicion  rested  on  defendant,  and  he  was 
arrested.  He  was  arrested  at  nlgbt,  and  the 
next  morning  a  trunk  In  the  house  where  he 
resided  was  searched,  and  In  that  trunk  a 
vest  was  found  that  Mr.  and  Mrs.  John  Koch 
and  Mrs.  Weyand  Identify  as  the  vest  worn 
by  the  deceased.  They  were  present  when 
the  Test  was  found,  and  It  being  found  In  a 
trunk  In  the  house  where  defendant  resided 
at  the  time  of  his  arrest,  and  In  whlcA  trunk 
clothing  with  defendant's  name  thereon  was 
found,  the  vest  and  the  fact  of  where  it  was 
found  would  be  admissible  In  testimony. 
These  witnesses  say  that  at  this  time  they 
were  looking  for  articles  belonging  to  the 
deceased,  and,  at  the  time,  they  found  under- 
shirts and  other  men's  clothing  in  the  trnnk, 
which  were  placed  back  therein.  Sheriff 
Scarborough  says  he  returned  the  next  day 
and  again  searched  the  trunk;  other  wit- 
nesses would  place  it  some  days  later. 
The  sheriff  says  he  found  an  undershirt  In  the 
trunk  with  blood  on  It.  The  witnesses  who 
first  searched  the  trunk  say  there  were  un- 
dershirts in  the  trunk,  but  they  did  not  no- 
tice that  one  had  blood  on  It  Sheriff  Scar- 
borough found  one  with  blood  on  It 
.  [1 B]  This  would  be  admissible  In  evidence. 
The  witnesses  who  first  searched  the  trunk 
do  not  exclude  the  idea  that  the  undershirt 
with  blood  on  it  was  In  the  trunk  at  the 
time  they  looked,  for  they  say  there  were 
undershirts  in  the  trunk,  and  they  were  look- 
ing at  that  time  for  articles  belonging  to  the 
decedents.  The  fact  tliat  those  who  first 
searched  the  trunk  did  not  notice  blood  on 
any  of  the  undershirts  would  go  to  the 
weight  of  the  testimony  and  not  Its  admissi- 
bility. The  truss,  however,  stands  In  a  dif- 
ferent relation,  and.  If  the  bill  ofr  exceptions 
presented  the  matter  properly,  we  would  bold 
that  It  should  not  have  been  admitted,  for  it 
must  have  been  placed  in  the  trunk  after  the 
arrest  of  defendant  The  testimony  would 
exclude  the  idea  that  the  truss  was  in  the 
trunk  when  it  was  searched  the  morning 
after  defendant's  arrest.  However,  under 
the  decisions  of  this  court  the  bill  as  drawn 
does  not  present  this  In  a  way  that  we  would 
be  authorized  to  reverse  the  case  on  account 
of  admitting  it  in  evidence,  as  it  is  not  prop- 
erly before  the  court  under  the  bill,  and  the 
facts  we  find  in  the  statement  of  facts  are 
not  in  the  bills  of  exception.  See,  also, 
Jamea  v.  State,  138  S.  W.  612. 

[II]  Neither  can  we  review  the  qnestion 
in  regard  to  service  on  defendant  of  a  copy 
of  the  indictmentt  as  no  bill  of  exceptions 
was  reserved  in  regard  to  the  matter. 

[II]  The  complaint  of  the  omission  in  Uie 
chai^  of  tlie  court  cannot  be  sustained. 
While  it  is  true,  as  stated  bj  defoidant  in 


the  motion,  that  Bill  Isaacs  testified  he 
saw  the  fire  when  the  house  was  burned, 
and  it  was  about  0  o'clock  at  night,  and 
Link  Black  testified  that  defendant  came  to 
his  house  after  dark  and  remained  there 
about  two  hours,  yet  this  would  not  exclu<le 
the  idea  that  defendant  could  have  commit- 
ted the  crime;  but  If  this  testimony  would 
present  the  Issue  of  an  alibi,  defendant  re- 
quested no  such  charge,  and  this  court  In  a 
well-considered  opinion  In  the  case  of  Jones 
V.  State.  53  Tex.  Cr.  B.  131,  110  S.  W.  741, 
126  Am.  St  Rep.  776,  has  held  that  when  no 
exception  was  reserved  at  the  time  the 
charge  was  given,  and  no  special  charge  re- 
quested, where  the  court  submits  the  Issue 
of  defendant's  guilt  and  charges  the  doctrine 
of  reasonable  doubt,  this  would  of  necessity 
Include  a  finding  by  the  jury  as  to  whether 
the  defendant  was  present  and  committed 
the  crime,  and  a  failure  to  charge  on  allU 
would  not  be  error. 

The  complaint  that  the  court  failed  to 
submit  the  Issue  of  whether  or  not  the  re- 
mains found  were  those  of  Mrs.  Rudolph  to 
not  well  fbunded.  The  court  instructed  the 
}ury :  "If  you  do  not  find  from  the  evidence 
beyond  a  reasonable  doubt,  that  the  said  Mary 
Rudolph  Is  dead,  and  that  defendant  un- 
lawfully killed  her,  you  will  return  a  verdict 
of  not  guilty." 

[21]  The  only  other  complaint  as  to  the 
chai^  Is  to  the  paragraph  on  clrcnmstan- 
tlal  evidence.  The  court  charged  the  Jury: 
"In  this  case  the  state  relies  for  a  conviction 
of  the  defendant  upon  circumstantial  evi- 
dence alone.  The  court  therefore  Instructs 
you  that  to  warrant  a  conviction  of  the  de- 
fendant on  circumstantial  evidence,  each 
fact  necessary  to  the  condnslcm  sou^t  to 
be  established  must  be  proved  by  competent 
evidence,  beyond  a  Feasonable  doubt;  ail 
the  facta  (that  is,  neceraary  facte  to  the 
conclusion)  must  be  consistent  with  eadi  otb* 
er,  and  with  the  main  fact  son^t  to  be  prov- 
ed, and  the  circumstances  taken  together 
must  be  of  a  conclusive  nature,  leadli^  on 
the  whole  to  a  satisfactory  oonclnsion  and 
producing  In  effect  a  xeasonable  and  moral 
certainty  that  the  accused,  and  no  other 
son,  committed  the  offense  charged  against 
him."  This  charge  has  frequently  been  ap- 
proved by  this  court  Barr  t.  Stated  10  Tex. 
App,  610;  Reesenum  t.  State,  69  To.  Gr. 
R.  480,  128  8.  W.  1129;  Jones  v.  State,  34 
Tex.  Cr.  R.  481,  90  S.  W.  10S8,  81  S.  W.  OU; 
Smith  V.  State,  35  Tex.  Cr.  R.  621.  S3  S.  W. 
389,  84  S.  W.  960:  Rye  r.  State,  8  lex.  App. 
160;  Bamires  v.  State,  43  Tex.  Gr.  B.  455, 
66  &  W.  1101;  Bell  r.  State,  71  S.  W.  24. 

[22, 29]  The  only  remaining  assignment  re- 
lates to  the  lnsnfflcien<7  of  the  evldencei 
The  evidence  would  canvlnce  one  that  Mrs. 
May  Budolph  and  her  busband  were  foully 
murdered  by  some  one  while  quietly  resting 
at  their  home  near  the  little  town  of  Car- 
mine; that  whoever  committed  the  crime 
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borned  ttie  bouse  In  the  hope  of  hiding  their 
crime  In  the  ashes  of  the  house,  and,  it  was 
hoped,  the  ashes  of  their  bodies.  Enough  of 
the  bodies  escaped  the  flames  for  the  chil- 
dren to  poBltlvely  Identify  one  of  the  corpses 
as  that  of  their  mother.  The  testimony  of 
the  guilt  of  defendant  Is  dependent  entirely 
on  clrcnmstances;  bat  Juries  of  that  county 
hare  twice  sat  In  Judgment  on  this  case, 
and  each  time  have  returned  verdicts  find- 
ing defendant  guilty  of  murder  In  the  first 
degree,  and  in  passing  on  the  record  we  are 
not  to  decide  what  would  be  our  finding  were 
we  in  the  jury  box,  but  only  to  decide 
would  the  evidence  authorize  the  deductions 
drawn  by  the  Jury,  and,  if  the  facts  proven 
by  the  state  are  true,  do  tbey  sustain  the 
Terdlct?  Taking  the  fact  that,  when  defend- 
ant was  arrested,  the  pants  be  had  on  at 
that  time  had  on  them  splotches  of  blood, 
that  physicians  say  was  human  blood,  and 
In  the  record  there  Is  no  explanation  of  bow 
it  came  there  unless,  when  with  some  heavy 
instrument  the  heads  of  the  victims  were 
crushed,  splotches  of  blood  scattered  on  this 
clothing;  that  the  vest  found  in  the  trunk 
wherein  defendant's  clothing  was  found, 
three  of  deceased's  children  say  was  the 
property  of  deceased;  and  the  other  facts 
and  drcumstances  In  evidence — we  cannot  say 
the  verdict  is  unauthorized.  And  In  this 
connection  we  might  say  that,  while  we  have 
declined  to  consider  tbat  bill  which  refers 
to  admitting  testimony  in  regard  to  admits 
ting  the  truss  In  evidence,  had  it  been  ex- 
cluded, it  could  and  would  not  have  changed 
the  result.  The  vest  and  the  undershirt 
were  properly  admitted,  and  these  would 
make  this  connecting  link  as  complete  and 
as  forceful  as  does  the  evidence  with  the 
truss  therein. 

There  beli^  no  error  In  the  record  that  we 
can  sustain,  the  law  giving  to  the  juries  the 
right  to  pass  on  the  credibility  of  the  wit- 
nesses and  the  we^ht  to  be  ^ven  to  their , 
testimony,  the  judgment  is  affirmed. 

On  Motion  for  Rehearing. 

This  case  was  affirmed  at  a  former  day  of 
this  term,  and  appellant  has  filed  a  lengthy 
motion  for  rehearing,  in  one  ground  of  which 
lie  assails  the  statement  In  the  original  opln- 
lon  wherein  we  said:  "SherUr  Scarborou^ 
says  be  returned  the  next  day  and  again 
searched  the  trunk;  other  witnesses  would 
place  It  some  days  later."  The  criticism  Is 
tbat  Sheriff  Scarborough  does  not  use  the 
language  we  used  in  the  opinion,  and  the 
inference  Is  unauthorized  that  he  searched 
tbe  trunk  on  the  next  day.  Wblle  we  al- 
ways try  to  be  as  brief  as  possible,  yet.  wben 
a  statement  Is  questioned,  we  feel  that  we 
should  copy  tbe  testiinony,  or  Uiat  portion 
relating  thereto.  He  testified:  "I  arrested 
Andrew  Harris  on  the  26th.  Yes,  sir ;  after 
tbat  me  and  Hr.  Gralg  went  over  there  and 
made  a  seardi  of  bis  bouse.    I  don't  re- 


member when  It  was  tbat  we  made  a  search 
of  his  house,  whether  it  was  the  next 
day  after  I  carried  him  from  Carmine  to 
tbe  Glddings  jail,  but  I  think  I  came 
back  the  next  day  on  the  evening  train. 
Emma  Nlckerson  lived  there  at  the  house 
where  Andrew  Harris  lived.  Yes,  sir;  Lon- 
nie  Nlckerson  lived  there  too.  In  the 
search  that  me  and  Sam  Craig  made  we 
found  an  undershirt  in  the  bottom  of  the 
trunk.  There  were  men's  clothing  in  that 
trunk.  Yes,  sir;  we  found  a  pair  of  pants 
just  like  this  one  with  Andrew  Harris'  name 
on  them  (referring  to  pants  handed  him  by 
counsel).  Yes,  sir;  I  found  blood  stains  on 
that  undershirt  (referring  to  undershirt 
handed'  him  by  counsel  and  which  has  been 
introduced  In  evidence).  I  can  see  some 
of  the  stains  there  now.  Or.  Suehs  cut  that 
piece  out  (Indicating  the  sleeve  of  the 
undershirt).  He  cut  It  out  to  make  a  test 
for.  human  blood.  Yes,  sir;  we  found  some- 
thing else  at  that  search.  We  found  a  Jump- 
er. Yes,  sir;  the  shirt  and  Jumper,  In  my 
opinion,  had  bein  washed.  Yes,  sir;  found 
some  stains  on  the  jumper.  Found  the  jump- 
er in  a  room,  sort  of  kitchen,  a  sort  of  closet- 
llke  room.  Yes,  sir;  I  can  see  blood  stains  on 
that  jumper  now  (referring  to  Jumper  handed 
him  by  counsel  and  which  has  been  Introduc- 
ed In  evidence).  I  taken  it  to  be  blood  stains. 
I  taken  a  pair  of  pants  off  of  the  defendant 
after  he  was  arrested.  Yes,  sir;  those  are 
the  pants  that  X  took  off  of  him  (referring  to 
pants  handed  him  by  counsel).  Yes,  sir; 
one  leg  cut  off  or  torn  off.  Y^,  sir;  there 
was  blood  stains  on  the  pants.  Here  is  one 
on  tbe  hip  i>ocket.  It  is  not  as  plain  now  as 
It  was  then.  Yes,  sir;  there  Is  a  piece  cut 
out  of  these  pants.  Dr.  Suehs  cut  that  out 
It  was  cut  out  to  determine  what  sort  of 
blood  It  was.  Yes,  sir;  I  took  some  shoes 
off  of  him.  Yes,  sir;  that  looks  like  the 
shoes  I  took  off  of  him  (referring  to  shoes 
banded  him  by  counsel).  As  to  what  was 
the  appearance  of  those  shoes  when  I  took 
them  off,  will  say,  there  was  blood  on  them, 
looked  like  they  had  been  rubbed,  washed. 
Yes,  sir;  appearance  of  blood  stains  on  the 
shoe  now.  You  can  see  right  along  there 
(indicating).  (Shoes  referred  to  above  offered 
in  evidence,  and  marked  'Exhibit  10*  by  the 
stenographer,  and  made  a  part  of  this  rec- 
ord.) That's  the  bat  he  bad  on  his  head 
(referring  to  hat  handed  him  by  counsel). 
There  was  one  stain  on  that  hat  somewhere 
that,  looked  like  blood,  right  on  the  brim.  It 
was  plainer  then  than  It  is  now.  Yes,  sir; 
I  saw  that  gun  before  (handing  witness  gun 
tbat  baa  been  introduced  In  evldenee).  Oot 
it  out  of  Andrew  Harris'  bonsew  It  had 
stain  of  blood  on  It  irs  rlgbt  then  (bidlcat- 
in^.  As  to  what  was  the  appearance  of 
that  gun  wbm  we  found  it,  will  say,  what 
we  got  tUs  gnn  it  bad  right  recently  been 
rubbed  up  and  oiled,  oiled  In  here  (Indicating) 
and  all  aronnd  in  different  places,  and  it 
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looked  like  It  had  been  trealily  shot  As  to 
how  I  know  It  had  bean  freehly  shot,  will 
say,  because  yon  could  twist  a  handkerchief 
in  the  barrel  or  stick  yonr  finger  In  tiiere 
and  tliey  would  be  black.  Yes,  sir;  I  did 
that,  and  I  got  fresh  powder  on  nsy  handker- 
chief, left  the  handkerchief  black.  The  oth- 
er gun  was  msty;  looked  like  It  hadn't  berai 
used  for  a  long  time.  The  barrel  was  rusty." 

It  will  be  seen  he  says,  "I  arrested  Andrew 
Harris  on  the  26th,"  and  he  and  Mr.  Cra^ 
went  OTer  there  and  searched  the  house; 
that  he  did  not  remember  when  it '  was  he 
made  the  search,  but  thought  he  came  back 
the  next  day  on  the  evening  train,  and  In 
that  search  he  and  Mr.  Gralg  found  the  un- 
dershirt in  the  bottom  of  the  trunk.  •  If  any 
other  conclusion  can  be  drawn  from  Mr. 
Scarborough's  testimony  than  as  stated  In  the 
original  opinion,  we  fail  to  see  how  It  can 
be  done.  It  Is  true,  other  witnesses  place 
the  search  at  a  later  date,  and  we  so  stated 
In  the  original  opinion.  The  sheriff  further 
testified:  "If  Mr.  Gralg  swore  It  was  a  week 
after  that,  I  think  he  was  mistaken,"  In 
the  original  opinion  we  stated  what  both 
witnesses  testified,  while  appellant's  counsel 
would  have  us  find  as  a  fact  that  Mr.  Craig 
testified  to  the  truth,  while  Mr.  Scarborough 
was  mlstakw.  Doubtless,  this  Is  the  view 
appellant's  counsel  takes  of  the  case;  but  we 
are  not  supposed  to  hare  any  bias,  and  to 
give  what  each  witness  states,  and  permit 
the  Jury  in  passing  on  the  case  the  right  to 
judge  of  the  differences  in  the  testimony  of 
witnesses.   It  is  not  for  us  to  so  do. 

The  next  contention  of  appellant  is  that  we 
erred  in  holding  the  vest  undershirt  etc., 
admissible  In  evidence.  The  witness  Mrs. 
Louise  Koch  testified:  "Yes,  I  was  preset 
at  Andrew  Harris*  house  at  the  time  some 
officers  were  there.  It  was  Sam  Gralg,  Mr. 
Adolph  Km^er,  and  Fritz  Homeyer.  My 
Blster-ln-law  was  there,  Mrs.  John  Weyand. 
Yra,  that's  the  lady  that  has  just  gone  out 
of  here.  Yes,  those  officers  in  my  presence 
searched  a  trunk.  There  was  men's  clothing 
in  that  trunk.  Yes,  they  found  something 
in  that  trunk  that  I  recognized  as  belonging 
to  some  one — a  vest  Yes,  I  had  seen  that 
vest  before.  As  soon  as  I  saw  the  vest  I  said 
It  was  Mr.  Rudolph's  vest  Yes,  this  Is  the 
vest  they  found  (referring  to  vest  handed 
her  by  counsel).  Mr.  Rudolph  bad  a  coat 
like  that  vest  No,  he  didn't  have  any  pants 
to  match  the  coat  and  vest  Yes,  I  saw  him 
wear  the  coat  and  vest  vrhen.  he  went  to 
church  or  to  visit  somewhere,  or  somebody 
was  there  to  visit  him.  I  couldn't  tell  you 
how  long  be  had  had  that  coat  and  vest  I 
don't  know  where  he  bought  It" 

The  witness  Mrs.  John  Weyand  testified: 
"Yes,  sir ;  I  was  with  the  officers  at  the  time 
they  made  a  search  of  the  trunk  at  the  house 
of  Andrew  Harris.  Mr.  Kmeger,  Mr.  Ho- 
meyer, and  Mr.  Craig  made  that  search. 
Mn.  John  Koch,  and  I  think  brother  John, 


was  prwent.  Tes,  dr ;  thwe  wu  BometUng 
fonnd.in  that  fnnk  that  I  recognlxed  u  be- 
ing the  property  of  Mr.  Bodo^b.  It  wu  a 
vest  I  can  recognize  that  as  my  father's 
vest  (referring  to  vest  handed  h«r  by  oonnsel 
and  which  has  been  Introduced  in  evidence, 
as  the  vest  belonging  to  Mr.  Rudolph.  Yes, 
sir;  I  recognize  this  vest  as  belonging  to 
somebody;  I  recognize  it  as  being  my  Ci- 
ther's vest  No,  there  was  nothing  dae 
taken  out  of  that  trunk  that  I  rect^ized 
that  day  as  belonging  to  my  father.  Yes, 
sir ;  I  saw  the  other  articles  that  were  taken 
out  of  the  trunk.  Yes,  sir;  my  father  was 
in  the  habit  of  carrying  something  in  the 
pocket  of  bis  vest;  it  was  some  matches,  in 
the  left  vest  pocket  Yes,  sir;  when  we 
found  the  vest  there  was  some  matches  in 
the  left-liand  pocket  Yes,  air;  he  was  In 
the  habit  of  carrying  something  else  in  some 
of  the  pockets;  It  was  cigars.  He  carried 
dgars  in  the  Inside  pocket  He  carried  than 
in  this  Inside  po<^t  (Illustrating  to  the  jury), 
that  la  totwcco  In  there  (referring  to  the 
podieQ.  It  came  off  of  cigars,  I  suppose." 

John  Koch  testified):  "Yes,  I  have  seen 
that  vest  b^or&  I  saw  it  when  my  papa 
had  It  on,  Mr.  John  Rudolph." 

Adolph  Kmeger  testified:  **I  Uve  at  Car- 
mlna  Yes,  sir;  lived  up  there  In  1909.  I 
was  deputy  sheriff  at  that  time.  Yes,  sir; 
I  have  heard  of  that  burning  down  there  at 
Mr.  Rudolph's  house.  Yes,  sir;  I  made  a 
search  of  Andrew  Harris'  bouse  In  company 
with  Mr.  Craig  and  Mr.  Homey».  It  was 
the  next  morning  after  Andrew  Harris  was 
arrested.  Yes,  sir;  Mrs.  Koch  was  present 
I  found  a  vest  in  tb&ee  and  some  clothe&  I 
searched  the  trunk.  Yes,  sir;  we  found  a 
black  pair  of  pants  In  that  trunk,  but  I 
didn't  see  his  name  on  them  at  that  time. 
Yes,  sir ;  that  is  the  vest  I  found  (handing 
witness  vest  that  had  been  introduced  in  ev- 
idence). «  •  *  Yes,  sir;  the  first  time 
we  examined  the  house  was  the  morning 
after  the  defendant  was  arrested.  Yes,  sir; 
there  was  some  officers  there  and  searched 
besides  myself.  Bud  Sanders  was  there  and 
Sam  Gralg.  I  went  through  the  trunk  really 
mys^.  They  was  standing  by  the  side. 
Yes,  sir ;  I  took  everything  out  of  that  trunk, 
everything  that  was  in  It  There  was  some 
undershirts  In  there;  never  noticed  whether 
any  blood  on  them  or  not  Yes,  air ;  picked 
each  article  ont  Yes,  sir;  I  was  examining 
for  the  purpose  to  see  whethw  any  of  that 
stuff  belonged  to  Mr.  Rndolph,  and  also  for 
any  evidence  of  the  crime.  I  don't  remem- 
ber of  seeing  an  underahirt  that  was  atta- 
wards  found  with  blood  on  it  Some  ander- 
shirts  there  similar  like  tliat  one,  similar  to 
the  thick  sleeve  undershirt,  the  one  that  they 
found.  I  don't  know  how  many  we  found 
the  first  search,  two  or  three  of  th«n  In 
there;  I  never  counted  them  all.  No,  sir; 
I  didn't  examine  them,  just  taken  than  out 
and  Just  looked  at  them  and  laid  ttwm  down. 
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No,  Blr;  I  didn't  find  Any  undershirt  with 
blood  on  It  at  the  time  I,  Sam  Craig,  and  Bnd 
Sanders  Inveetlgated  that  tmnk." 

Sam  Cralj  testlBed:  "Tea,  sir;  I  was 
present  when  the  defendant's  premises  were 
searched  the  first  time.  He  was  arrested  the 
night  before.  Night  before  I  searched  the 
room.  The  search  was  made  by  myself,  Mr. 
Sanders,  and  Mr.  Homier.  I  would  not  be 
positive  about  whether  Mr.  Adolph  Kmeger 
was  there  or  not  I  am  not  poaltlTe  that 
Mr.  Kmeger  was  there  the  first  search.  As 
to  what  we  fonnd  In  the  first  search  will 
.  say,  It  seems  to  me  there,  If  I  am  not  mis- 
taken, I  think  the  vest  was  taken  oat  of  the 
trunk;  found  also  some  gnns,  two  Win- 
ch esters,  shotgun,  and  a  pistol.  The  Win- 
chesters were  standing  up  behind  the  door 
like  In  a  kind  of  a  scabbard  made  ont  of 
cloth — oilcloth.  I  don't  remember  now 
whether  the  two  Winchesters  and  the  shot- 
gun were  together  or  not.  The  pistol  was 
laying  up  on  a  kind  of  desk -like  thing; 
dresser,  I  Bup[>o8e.  Emma  and  Lonnle  Nlck- 
erson  lived  with  Andrew  Harris  at  that  time. 
Mr.  Kmeger  searched  the  tmnk.  Yes,  I  was 
there  when  it  was  searched.  I  ain't  posttive 
whether  that  tmnk  was  in  the  east  room  or 
the  west  room.  Tee,  sir;  the  tmnk  was  In 
the  room  where  I  found  the  gang.  Yes,  sir ; 
there  was  a  bed  in  that  room.  Yes,  sir; 
there  was  a  second  search  made.  I  don't 
know  exactly  how  long  It  was  after  he  was 
arrested,  about  a  week,  something  like  that. 
Yes,  sir ;  fonnd  a  pair  of  pants  in  the  tmnk 
In  the  first  search.  Yea,  sir;  I  think  them 
Is  the  same  pants  (referring  to  pants  handed 
witness  by  counsel)  we  found  thexe.  Yes, 
sir;  we  found  men's  dothes  In  that  trunk. 
Yes,  tfr;  the  pants  that  we  fbund  hi  the 
tmnk  have  Andrew  Harris'  name  on  them. 
5Ir.  Scarborough  was  tb»e  at  the  second 
search.  I  don't  remember  whether  Mr.  Sand- 
ers was  fliere.  Found  the  nndershiit  and 
Jtinqter  at  that  time.  We  ftnmd  the  vnUe^ 
sbirt  In  the  tmnk ;  fonnd  the  jumper  in  the 
kitcboi  or  dining  room,  all  one  room,  hang- 
ing up  cm  a  nail  behind  the  door.  Yes,  sir ; 
I  think  thatfs  the  rest  we  fonnd  In  the  first 
search.  Yes,  sir ;  that  is  the  undershirt  and 
Jumpor.  Found  blood  stains  on  that  hand- 
kerdilet.  Found  blood  on  the  Jumper.  Yes, 
I  think  that  Is  the  shirt  we  found  In  the 
tmnk  in  the  second  search.  Yes,  sir;  we 
cot  that  piece  out  of  there  tor  Dr.  Sueha 
at  Carmine^  ft>r  him  to  analyze  for  human 
blood,  to  see  whether  it  was  hmnan  blood. 
Yes,  sir;  Dr.  Svehs  did  that  Yes,  sir;  the 
stains  are  darker  now  than  they  were  when 
this  happened.  Yes,  sir;  found  some  blood 
stains  on  the  Jumpor.  Yes,  tlie  blood  stain 
Is  darker  now  than  It  was  wtum  I  first  ftmnd 
it.  My  oplnlm  was  that  the  undershirt  and 
Jumper  bad  been  washed;  I  couldn't  tell. 
Yes,  sir ;  found  some  Mood  stains  on  one  of 
these  Winchesters.  Yes.  sir;  those  are  the 
two  guns  we  found  In  tba  house  (referring  to 


gnns  handed  witness  by  counsel).  There  Is  a 
blood  stain  on  this  gun  right  under  here  (In- 
dicating) under  the  bottom  of  the  gun.  The 
appearance  of  that  gun  seemed  to  have  been 
oiled;  the  appearance  <it  the  other  gun  was 
rasty — rough." 

The  testimony  of  Sheriff  Scarborough  has 
heretofore  been  herein  copied.  It  will  be 
seen  that  the  witnesses  say  that  Mr.  Krueger 
took  the  things  ont  of  the  tmnk  the  morning 
after  defendant  was  arrested  when  the  vest 
was  IdentljQed  as  belonging  to  one  of  the  de- 
ceased; that  he  says  "I  was  examining  for 
the  purpose  of  seeing  whether  any  of  that 
stufT  belonged  to  Mr.  Rudolph  and  for  any 
evidence  of  crima"  He  furthermore  says 
he  found  two  or  three  undershirts  in  that 
tmnk,  and  they  were  similar  to  the  thick 
sleeve  undershirt,  which  was  later  gotten 
out  of  the  tmnk  by  Sheriff  Scarborough.  It 
is  true  he  and  Mr.  Craig  did  not  notice  any 
blood  stains  on  the  undershirt,  but  from  bis 
testimony  they  were.  In  the  main,  looking 
for  things  belonging  to  deceased.  Mr.  Scar- 
borough returns  and  searches  this  same 
trunk  and  finds  an  undershirt  with  blood  on 
It,  and  Mr.  Kmeger  says  an  undershirt  of 
that  Und  was  in  the  trunk  when  the  first 
search  was  made.  Sheriff  Scarborough 
thinks  it  was  the  next  day.  Mr.  Craig  says 
he  does  not  know  how  long  after  the  first 
seardi  but  estimates  it  about  a  week  or  some- 
thing like  that 

[24]  As  held  in  the  original  opinion,  the  vest 
was  clearly  admissible  in  evldmce..  As  to  the 
evidence  about  finding  the  nndershirt,  one 
like  the  one  with  blood  on  it  being  seen  In  the 
trunk  at  the  time  the  first  search  was  made, 
immediately  after  defendant's  arrest,  the 
fact  that  those  first  seeing  the  undershirts 
In  the  trunk  did  not  notiee  blood  on  any  of 
them,  while  Sheriff  Scarborough  later  finds 
Uood  on  one  of  them,  would  go  to  the  weight 
to  be  glvai  to  It  as  testimony  and  mot  to 
Its  admissibility. 

The  next  ground  In  the  motion  com- 
plains becauae  we  held  that  blllB  of  excep- 
tion 8  and  11  would  not  be  considered  In 
passing  on  the  case,  althoni^  discussed  In  the 
original  opinion,  and  in  the  motion  for  re- 
bearing  It  Is  Insisted  that  we,  having  gtme 
to  the  statement  ot  facts  and  said  U  the  Ques- 
tion was  presented  in  a  way  we  oonld  con- 
sider it  we  would  hold  the  truss  tnadmlaai- 
ble  fa  evidrace,  should  reverse  the  case. 

Let^s  see:  The  motion  made  was  to  strike 
ont  the  testimony  of  Sam  Cra^  (Mil  No.  9 
In  reference  to  the  vest,  the  undershirt,  and 
Jumper,  and  the  finding  of  the  truss.  Mr. 
Craig  did  not  testify  anything  about  finding 
the  truss.  He  says  he  was  not  there  when 
the  truss  was  foimd,  and  we  have  held  the 
other  artldes  admissible^  So  if  we  should 
omslder  this  bill,  it  would  present  no  error, 
and  the  court  did  not  orr  in  reusing  to 
sustain  the  motion  to  strike  out  Mr.  Craig's 
testimony.    Mr.  Knegex  testified  that  he 
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was  not  present  wben  the  second  searA  was  | 
made,  and  therefore  was  not  present  when 
Mr.  Scarborongta  took  ont  tbe  nndershlrtl 
wltb  blood  on  it.  and  foimd  tbe  Jumper. 
However,  he  aaja  he  was  present  wben  the 
rest  and  trtiaa  were  found.  If  tbe  court 
had  sustained  the  motion,  the  testhnony  of 
Mrs.  Koch  and  Mrs.  Weyand  and  Sheriff 
Scarborough  would  stUI  have  been  In  tbe 
record*  as  there  was  no  motion  to  strike  out 
their  testimony.  All  this  testimony  had 
gone  in  without  objection,  and  the  testimo- 
ny of  tbe  witnesses  who  saw  the  vest  found 
In  tbe  trunk  and  Identified  as  tbe  vest  of 
deceased  would  still  have  been  In  evidence 
to  be  considered  by  the  Jury.  There  was  no 
motion  made  to  exclude  tbe  testimony  of 
Sheriff  Scarborough,  and  no  motion  made 
to  exclude  tbe  testimony  of  other  witnesses 
who  testified  to  finding  these  other  things. 
As  before  stated,  all  this  testimony  was 
admitted  without  objection,  eo  far  as  this 
record  discloses,  and.  If  the  court  had  sus- 
tained the  two  motions,  testimony  as  to 
the  finding  of  each  and  every  one  of  these 
articles  would  stUl  be  In  the  record,  and 
would  have  been  before  the  Jury  for  their 
consideration  in  passing  on  the  case.  As 
the  evidence  had  gone  In  without  objection, 
a  motion  made  to  strike  out  tbe  testimony 
of  only  one  or  two  witnesses,  leaving  tbe 
testimony  of  a  number  of  other  witnesses 
to  the  same  facts  in  the  record,  If  we  con- 
sidered the  bills  there  would  be  no  such  er- 
ror as  should  or  would  result  in  a  reversal 
of  tbe  case.  In  the  case  of  Wagner  t. 
State,  63  Tex.  Gr.  B.  307,  109  S.  W.  169. 
It  was  held  by  this  court  that  "It  is  well 
settled  In  this  state  that  tbe  erroneous  ad- 
mission of  testimony  is  not  cause  for  re- 
versal if  the  same  fact  Is  proven  by  other 
testimony,"  citing  Rogers  v.  State,  26  Tex. 
App.  404,  fi  S.  W.  762;  Walker  v.  State,  17 
Tex.  App.  16;  Johnson  v.  State,  26  S.  W. 
604;  Stephens  v.  State,  26  S.  W.  728;  Lo- 
gan V.  State.  17  Tex.  App.  50;  West  v. 
State,  2  Tex.  Ai^.  4G0;  and  Carlisle  v. 
SUte.  37  Tex.  Gr.  R.  108,  38  8.  W.  991. 
However,  the  bills  are  subject  to  tbe  ob- 
jections stated  In  the  original  opinion,  and 
we  have  only  discussed  them  at  the  earnest 
solicitation  of  counsel  for  appellant,  for 
they  present  the  case  as  if  the  court  bad 
sustained  their  motion  to  strike  oot  the 
testimony  of  Craig  and  Krueger  In  re^rd 
to  these  articles,  that  there  would  have  been 
no  testimony  connecting  defendant  with 
them.  However,  by  reference  to  tbe  tes- 
timony of  Mrs.  Koch,  Mrs.  Weyand,  and 
Sheriff  Scarborough,  herein  copied,  and  the 
other  testimony  in  the  case,  the  same  case 
would  have  been  presented  to  the  Jury  by  the 
testimony  admitted  without  objection,  with 
only  two  witnesses  less  swearing  to  the  facts, 
and  this  could  make  no  material  difference, 
because  no  witness  swore  to  a  differoit  state 
of  facts  In  regard  to  these  articles. 


I [16]  The  imly  otlier  matter  In  Oe  record 
relates  to  the  sufficiency  of  the  eridoiee  to 
sustain  Qie  verdict.  We  have  again  aae- 
fully  read  tbe  evidence,  and  while  it  Is  a 
case  of  drenmstantial  evidence,  yet,  taking 
appellantfa  words,  coi^nct,  and  acts  on  the 
morning  after  tbe  bnrnii^  and  mnrdn,  and 
bis  oondoct  and  acts  thronghont  that  day. 
together  with  the  drcumstancee  detailed  hy 
tbe  witnesses  above  named,  -and  that  Dr. 
So^s  says  it  was  human  blood  m  those 
garments,  and  tbe  other  clrcumstsncea  In 
evidence,  we  think  the  testimony  sofllclait 
to  support  the  finding  of  the  Jary-  The 
fact  that  the  vest,  which  is  identified  by 
three  witnesses  as  the  vest  of  one  of  tbe 
deceased,  was  found  in  appellant's  trunk, 
and  there  being  no  explanation  in  tbe  rec- 
ord of  his  possession  of  this  vest.  Is  a  strong 
and  material  circumstance,  and  of  the  ad- 
missibility of  this  vest  in  evidence  there 
can  be  no  question.  All  tbe  argument  of 
counsel  as  to  the  suffldmcy  of  the  evidence 
was  doubtless  presented  to  the  Jury  with 
equal  or  more  force  than  here  preeented, 
and  the  Jury  finds  against  that  contention. 
It  Is  true  that  every  person  in  this  states 
white  or  black,  as  stated  by  appellant,  Is 
entitled  to  a  fair  and  I^al  trlaL  But  what 
is  a  fair  and  legal  trial?  Wben  testimony 
Is  offered  by  the  state  or  tbe  d^endant, 
and  no  objection  Is  made  to  its  admissibil- 
ity, tbe  trial  court  nor  this  court  cannot 
make  objections  to  It;  nor  can  we  revieir 
the  testimony  la  this  respect  without  objec- 
tion having  been  made.  And  the  testimony 
having  been  admitted  without  objection.  If 
It  is  desired  subsequently  to  extrude  It,  a 
legal  motion  must  be  made  to  accomplish 
that  purpose.  If  a  motion  Insaffldent  le- 
gally Is  made,  it  must  be  treated  as  tbou^ 
no  motion  had  been  made. 

[27]  We  wish  to  state  here  that  It  baa 
been  made  to  appear  to  us  that  the  able 
counsel  for  appellant,  on  account  of  sidi- 
ness  and  other  causes,  were  prevented  from 
themselves  pr^arlng  the  bills  of  exception, 
and  were  compelled  to  depend  upon  one  not 
an  attorney  to  prepare  tbem.  It  Is  to  be  re- 
gretted that  counsel,  through  no  fault  of 
their  own,  were  prevented  from  preparing 
their  bills  and  presenting  the  matter  as 
they  desired;  yet  this  does  not  authorize  us 
to  step  beyond  the  bounds  of  law  and  coz^ 
sider  matters  not  legally  before  us. 
The  motion  for  rehearing  is  overruled. 

DAVIDSON,  P.  J.  (dissenting).  After  a 
more  careful  review  of  this  record  in  con- 
nection with  the  motion  for  rehearing,  I 
am  fully  persuaded  that  the  aflhrmance  is 
wrong.  The  afflrmanoe  seema  to  be  pred- 
icated upon  a  resort  to  "technioaUtiea"  txr 
my  Brethren  to  get  away  from  tlie  force 
and  effect  of  the  bills  of  exertions  re- 
served by  appellant.  In  other  words, 
cause  the  bills  of  exo^tkma  are  not  In  har- 
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mony  with  the  Btrictest  mis  of  teohmicaJi- 
tie$,  tberefore  the  bUls  of  »ceptloiu  must 
be  excluded.  The  fnndamental  rule  with 
reference  to  bills  of  excQpttons  aeenu  to  be 
well  settled  and  nndeistood;  that  Is.  that 
the  blUs  of  exceptions  taken  to  the  rnllns  of 
the  oonxt  moBt  be  anffident  to  bring  befcse 
this  court  on  appeal  the  auestlons  to  be  re- 
vised and  snffictently  so  to  make  it  Intelli- 
gible and  to  manifest  to  this  court  tlie  error. 
This  conrt  has  not  undertaken,  as  I  under^ 
stand  the  rule,  to  specify  just  the  exact 
language  or  formula  for  a  bill  of  exceptions, 
or  what  it  shall  contain,  further  than  that 
it  must  recite  sufficiently  the  matter  of 
which  complaint  Is  made  and  the  reasons 
why  the  complaint  Is  made,  so  that  this 
court  may  readily  comprehend  the  question 
at  Issue.  The  decisions  might  be  scanned, 
criticised,  reviewed,  and  explored,  and  here 
and  there  find  some  that  are  more  technical 
In  construction  than  others;  but  through 
them  all  rmis  the  general  proposition  that, 
if  the  bill  makes  sufficiently  plain  the  mat- 
ter soaght'  to  be  reviewed  so  that  this  court 
can,  without  recourse  to  other  parts  of  the 
record,  intelligently  understand  the  question, 
then  the  bills  of  exceptions  are  sufficient. 
This  rule,  as  I  understand,  finds  Its  strength 
and  snpport  In  the  furthw  proposition  that 
on  the  appeal  the  rulings  of  the  trial  court 
are  supposed  to  be  correct,  and  the  party 
assailing  those  rulings  must  manifest  to 
this  court  In  some  appropriate  way  the  sup- 
posed error,  and  at  least  place  it  before 
this  court  In  such  manner  that  this  court 
will  understand  the  precise  question  about 
which  the  complaint  Is  made.  It  will  be 
observed  In  this  case  that  the  ruling  of  the 
majority  is  extremely  "technical"  in  con- 
struing the  bills  ot  exertions  adversely  to 
the  accused. 

BiU  of  exceptions  No.  8  recites  that,  after 
the  witness  Sam  Craig  had  testified  to  dif- 
ferent searches  made,  appellant  moved  the 
court  to  strike  out  the  testimony  of  Mr. 
Craig  in  reference  to  finding  the  vest  in  the 
trunk  the  morning  after  defendant  was  ar- 
rested; also,  la  reference  to  finding  an  un- 
dershirt and  jumper  at  a  second  search  of 
that  trunk,  after  a  first  search  had  already 
been  made  and  the  articles  were  not  In  the 
trunk;  also,  with  reference  to  a  third 
search  when  they  found  a  truss  after  a  first 
and  second  search  had  already  been  made, 
the  defendant  then  being  in  jail  in  a  dif- 
ferent county  during  the  time  each  and  ev- 
ery one  of  these  searches  were  being  made, 
and  therefore  could  not  be  responsible  for  the 
action  of  any  one  else  in  going  to  and  put- 
ting articles  in  the  trunk  in  his  absence; 
and  if  it  was  done  it  would  lay  a  predicate 
for  the  purpose  of  manufacturing  testimo- 
ny against  any  man  charged  with  a  crime, 
and  especially  so  when  the  defendant  was 
in  jail.  Appellant  excepted  because  the 
court  would  not  withdraw  all  of  this  testi- 
mony from  thtt  Jui7* 


Another  bill  recites  that,  after  the  witness 
Adolph  Krueger  had  testified  In  regard  to 
the  different  searches  miUle^  the  defendant* 
by  counsel,  moved  the  court  to  strike  mjt 
his  testimony  and  to  strike  out  the  testi- 
mony of  Mr.  Koch  with  reCeroLce  to  finding 
the  vest  at  the  first  search  the  next  morning 
after  defendant  waa  arxested  and  in  jail  in 
a  different  county;  and,  further,  to  strike 
out  the  testimony  In  reference  to  finding  a 
truss  in  the  same  trunk  in  which  he  found 
the  vest  some  'ten  days  or  two  weeks  after 
defendant  was  arrested  and  in  jail  in  an- 
other county,  for  the  reason  that  defendant 
could  not  be  responsible  for  the  action  of 
anybody  else  In  going  to  and  putting  articles 
in  the  trunk  In  bis  absence;  he  being  In 
jail  at  the  time  the  searches  were  made. 
I  think  these  bills  sufficiently  show  that  these  , 
articles  were  placed  in  the  trunk  after  the 
defendant  was  arrested  and  carried  away 
to  another  county  and  placed  In  jaU  and 
in  his  absence,  and  after  the  testimony  was 
all  In,  the  second  bill  asked  the  court  to 
exclude  the  testimony  of  all  these  witnesses 
with  reference  to  those  subsequent  searches 
that  ranged  from  two  or  three  days  to  ten 
days  or  two  weeks  after  the  first  search 
and  while  the  defendant  was  In  jail.  These 
bills  are  sufficient,  though  not  fully  in  ac- 
cord with  strictest  rules  of  technUtaUUea. 
They  fully  manifest  the  error. 

Again,  the  evidence.  In  my  opinion,  is  not 
sufllcient  to  support  this  conviction.  There 
is  the  very  slightest  possible  evidence  of  .ap- 
pellant having  anything  to  do  with  this 
transaction  If  the  searches  and  manufac- 
tured evidence  above  mentioned  are  elimi- 
nated. The  evidence  shows  that  the  homi- 
cide occurred  at  night  and  the  house  was 
burned,  thns  destroying  almost  entirely  the 
bodies  of  the  two  deceased  persons.  By 
circumstances  the  state  was  enabled  to  show 
that  the  deceased  parties  may  have  been 
murdered,  or  at  least  killed.  The  next 
morning  there  was  a  trunk  investigated, 
supposed  to  be  appellant's.  One  article  was 
found  that  was  supposed  to  have  had  blood 
on  it  This  was  all  the  evidence  they 
could  find  in  tbe  trunk.  This  occurred  in 
Washington  county.  Appellant  was  arrested 
and  carried  to  Lee  county  and  placed  In 
jail.  While  he  was  in  jail  the  sheriff  re- 
turned from  Lee  county,  and  he  and  others 
went  to  a  bouse  where  defendant  lived  and 
into  the  same  tnmk  and  found  articles  that 
some  of  the  witnesses  t^tlfied  belonged  to 
one  of  the  deceased  parties.  This  was  crim- 
inative evidence  against  defendant  If  he 
bad  ever  been  shown  to  have  had  any  con- 
nection with  the  articles.  That  he  placed 
them  in  the  trunk  cannot  be  claimed.  They 
were  not  in  the  trunk  when  he  was  arrested 
and  he  was  carried  away.  Somebody  else 
placed  those  things  in  the  trunk  after  ap- 
pellant's arrest  Tbe  state,  of  course,  did 
not  undertake  to  connect  appellant  with 
the  fact  that  they  were  placed  there;  In 
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fact,  the  erldeDce  exdoded  snj  idea  that 
he  was  connected  with  these  artldea.  Here 
then  we  have,  coming  from  the  itate,  clear 
and  imeqniTocable  manufactured  testimony 
of  cogent  cbaiact»  against  the  aocoeed, 
manufactured  somebody  and  used  by  the 
state  for  the  purpose  of  oonnecting  this  ap- 
ptihint  with  that  homicide.  This  was  not 
only  Inadmissible,  as  I  think  Is  suffldoitly 
shown  by  the  blU  of  exceptions  properly  re- 
serred,  bnt  It  Is  testimony  upon  which  a  con- 
viction cannot  be  predicated,  although  Intro- 
duced. Manufactured  testimony  against  an 
accused,  where  the  facts  show  it  to  be  manu- 
factured. Is  not  criminative  against  an  ac- 
cused person  when  it  Is  b^ond  bis  power  to 
have  had  anything  to  do  with  It.  nils  tes- 
timony was,  under  this  record,  made  up  from 
some  source  against  the  appelant  Who 
placed  ttiese  arttdei  in  the  trunir  may  not 
have  been  shown;  bnt  it  Is  definitely  shown 
that  appellant  did  not,  and  here  the  state  is 
pwmltted  to  take  advantage  of  its  own  wrong 
tbe  use  of  manufoctared  testimony  to 
convict  a  man  of  murder,  and  testimony  vrlth 
which  he  had  no  connection  and  with  which 
the  state  positively  showed  that  he  did  not 
I  do  not  care  to  amplify  tills  matter.  I  do 
not  believe  It  to  be  the  law  now  or  hereto- 
fore, or  ought  to  be  the  law,  that  a  man  can 
be  convicted  on  mannfftctured  testimony, 
IncrimlnaUve  of  the  accused,  when  it  comes 
from  his  enemies,  or  the  adverse  party,  and 
when  It  Is  shown  that  it  was  impossible  for 
him  to  have  Ixea  connected  with  it  To  sns- 
taln  a  conviction  upon  this  character  of  tes- 
timony would  authorise  tlie  conviction  of  any 
man,  however  Innocent  be  may  be,  by  reason 
of  the  tact  that  bis  enemies  may  have  man* 
ufactnr^  testimony  against  him. 
X  thraefore  respectfully  dissent 


TZItER  V.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.  June 
28, 1912.) 

1.  CRiwifAi.  Law  (I  1090*)— Apfku^-Bb- 
viEW— Denial  of  CJonti  nuance— Bill  of 
Exceptions. 

A  denial  of  a  contiDaance  cannot  be  re- 
newed, hi  the  absence  of  a  bUl  of  exception! 
reserved. 

[Ed.  Note.— For  other  caseB.  Ree  Criminnl 
Law,  Cent.  Din.  fi  2653,  2789.  2803-2827,  2927, 
2928,  2948,  8204;  Dec.  Dig.  |  1090.*] 

2.  GannNAL  Law  (i  814*)— Tbiai^Instbuo- 

IIOHS— APFUCABILITT  to  BVIDBRCE. 

Where  defendant  admitted  that  when  the 
first  altercation  between  himself  ana  deceased 
occurred,  deceased's  father,  instead  of  being  in 
a  conspiracy  to  kill  defendant,  or  do  him  any 
barm,  caused  deceased  to  leave,  and  thereafter 
had  a  pleasant  conversation  with  defendant, 
the  evidence  did  not  raise  an  issue  of  con- 
spiracy to  Injure  defendant,  so  as  to  require  an 
instmctioD  on  that  subject 

fEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  JU  1821,  1833.  1889,  1860, 
1866,  1883,  1800^  iS24,  1979-1986,  1987;  Dec! 
Dig.  {  814.*] 


&  HoiaciDB  (1309*)— MANsuuaHm  — IN- 

STBUCTIONB. 

Where  the  court  cbaned  that  it  was  the 
jury's  duty  to  condder  all  the  facU  and  cir- 
cumstances In  evidence  In  determining  the  con- 
dition of  defendant's  mind  at  the  time  of  the 
bomicide,  that  any  condition  or  circnmatance 
which  was  capable  of  creating  and  did  create 
sudden  passion,  etc,  whether  accompamed  by 
bodily  {min  or  not  would  be  adequate  canse, 
etc.,  the  court  anifflciently  cbargeid  on  mas- 
slaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  649-656;  Dec.  Dig.  |  309."J 

4.  HOHICIDB  (§  254*)— Secono  Dkobxb  Mdi- 

DBB— Evidence. 

Evidence  held  to  joati^  a  oon^ctloB  of 
murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homlckle, 
Cent  Dig.  H  633-538;  Dec  Dig.  |  261.*] 

Appeal  from  District  Court,  Hadlsim 
County;  S.  W.  Dean,  Judge. 

El  Tyler  was  convicted  of  murder  in  the 
second  degree,  and  lie  appeals.  Affirmed. 

Carl  T.  Harper,  of  Anderson,  for  ai^- 
lant   0.  B.  Lane^  Aast  Atty.  Oen^  ta  the 

State. 

HARPEB,  J.  Appellant  waa  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  ten.  years'  confinement  in 
the  penitentiary. 

[1]  The  grounds  alleged  In  the  first  and 
fourth  grounds  of  the  motion  for  a  new  trial, 
relating  to  overruling  the  application  lor 
a  continuance  and  admitting  certain  testi- 
mony, cannot  be  coualdered;  no  bills  of  ex- 
ception being  reserved,  at  least  none  appear 
in  the  record. 

[2]  The  fifth  ground  complains  of  the  ftdl- 
nre  of  the  court  to  charge  on  conspiracr- 
There  is  nothing  In  the  evidence  to  su^^ 
any  conspiracy  to  do  appellant  any  harm. 
Appellant  admits,  if  his  version  is  correct, 
that,  when  the  first  altercation  occurred  be- 
tween him  and  deceased,  the  father  of  de- 
ceased, Instead  of  being  in  a  conspiracy  to 
kill  him,  or  do  him  any  barm,  caused  deceas- 
ed to  leave,  and  that  he  then  had  a  pleasant 
conversation  with  him. 

[3]  Appellant  complains  In  the  motion  for 
new  trial  of  the  charge  on  manslaughter, 
claiming:  "The  court  committed  material 
error  In  omitting  to  further  charge  the  law 
of  manslaughter — ^that  tb^  was  evidence 
adduced  upon  the  trial  ratabUsblng  the  fact 
of  a  former  difficulty  between  the  deceased 
and  defendant,  and  the  court  should  have 
Instructed  tlie  jury  to  consider  the  facte 
surrounding  and  connected  with  such  for- 
mer difficulty."  The  court  did  so  Instroet 
the  Jury,  telling  them  it  was  their  du^  to 
consider  all  the  facte  and  drcumstances  in 
evidence  In  detennlnlng  the  condition  of 
appellant's  mind  at  the  time  of  the  homi- 
cide, further  telling  them  "that  any  condi- 
tion or  circumstance  which  Is  capaUe  of  cre- 
ating and  does  create  snddoi  passion,  socb 
as  anger,  etc..  whether  accompanied  by  bod- 
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ny  psln  or  not,  would  be  Bdegnato  caase.** 
In  this  case  there  are  no  antecedmt  tbreats. 
It  appears  deceased  bad  heard  of  a  remark 
alleged  to  bare  been  made  by  appellant,  and 
according  to  appellant's  testimony  deceased 
cursed  him.  Deceased's  father  made  blm  go 
to  the  fleld.  Appellant  also  left,  going  to  bis 
home,  and  when  he  got  there  he  armed  him- 
self with  a  ahotgnn.  He  testifies  be  got  the 
shotgmi  because  be  was  Informed  there  was 
some  stock  in  the  field.  He  again  appeared 
near  the  residence  of  deceased's  father, 
when  he  says  the  prior  altercation  was  re- 
newed, and  deceased  again  cursed  blm,  ap- 
plying to  him  Tcry  vile  epithets.  He  states, 
farther,  that  deceased  stooped  down  and 
picked  up  a  large-siaed  rock  and  drew  It 
badt,  starting  towards  Mm.  when  be  shot 
and  killed  lilm.  He  also  says  that,  at  the 
time  deceased  drew  back  the  rock,  deceas- 
ed's father  put  hla  hand  in  his  boeom  as  if 
to  draw  a  weapon.  The  court  Instmcted 
tlie  Jury  that  If  It  reasonably  appeared  to 
defendant  that  deceased  bad  attacked  him 
with  a  rode,  or  bad  made  demonstrations  as 
if  be  were  about  to  throw  a  rock,  and  it 
reasonably  appeared  to  defendant,  viewing 
it  from  his  standpoint,'  he  was  in  danger 
of  death  or  serious  bodily  injury,  be  sbonld 
be  acquitted.  He  also  instructed  the  Jury 
that  If  the  fotber  of  deceased  bad  made  a 
demonstration  as  If  to  draw  a  weapon,  and 
It  reasonably  appeared  to  defendant  that 
the  father  and  son  were  acting  together, 
and  it  reasonably  appeared  to  him  that  be 
was  In  danger  of  suffering  death  or  serious 
bodily  injury  at  the  bands  of  the  said  fa- 
ther and  son,  or  either  of  them,  he  should 
be  acquitted.  The  charge  was  as  favorable  as 
the  evidence  Justified,  in  fact,  if  not  more  so. 

[4]  The  evidence  for  the  state  would  have 
defendant  going  home,  getting  his  gun,  re- 
turning, raising  the  diflBculty,  and  after  a 
few  words,  shooting  him  while  deceased  was 
stooping  down,  with  his  side  toward  appel- 
lant The  shot  did  enter  bis  side.  This 
fully  supports  the  verdict  of  the  Jury.  De- 
fendant wonld  have  deceased  raising  the 
difficulty,  and  cursing  appellant,  altbougb 
appellant  was  armed  with  a  shotgun,  stoop- 
ing down  and  picking  up  a  rock,  and  draw- 
ing back  as  if  to  throw  It;  and  this  the 
charge  of  the  court  Instructs  the  Jury  would, 
if  true.  Justify  defendant  in  slaying  deceas- 
ed. The  Jury  finds  agataut  app^lanVs  con- 
tention. 

The  Judgmmt  im  affirmed. 


GROSSLY  T.  STATEI. 

(Ooart  of  Criminal  Appeals  of  Texas.  June  28, 

1912.) 

OananAL  Law  ({  91S*)— New  Tbiaz<— Con- 
nssion  BT  CooKFENOAirr. 

Mo  error  is  shown  in  refasing  accused  a 
new  trial,  claimed  on  a  showing  that  a  codefeod- 


ant  had  pleaded  gnilty  and  had  stated  that  he 
would  make  a  confession  exonerating  accused, 
since,  by  pleading  guilty  and  accepting  sentence, 
the  codefendant  disqualified  himself  as  a  wit- 
ness, and  since,  through  the  absence  ot  a  show- 
ing as  to  what  evidence  was  oflfered  on  the 
trial,  it  cannot  be  said  that  accused's  guilt  was 
not  overwhelmingly  established. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law^^Cent  Dig.  i|  2186-2145;   Dec  Dig.  | 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  C.  W.  Boblnson,  Judge. 

Terry  Crossly  was  convicted  of  burglary, 
and  be  Rppeala.  Affirmed. 

'  C.  B.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  burglary;  his  punishment  being  assessed 
at  three  years'  confinement  In  the  peni- 
tentiary. 

The  record  is  before  ua  without  a  state- 
ment of  facts  or  bills  of  exception.  There 
is  an  affidavit,  attached  to  the  motion  for 
new  trial,  an^ln^  In  substance,  that  a  co- 
defendant  was  convicted  or  pleaded  guilty 
for  the  offense  of  which  appelant  was  con- 
victed, and  that  Konper  pleaded  guUty  be- 
fore tbe  conviction  of  appelant  Tlie  affida- 
vits. In  substance^  ahow  that  Kemper,  in 
agreeing  to  plead  guilty,  bad  stated  that  he 
would  make  sach  a  statement  In  hta  confes- 
sion of  gnllt  as  would  exonoate  tbe  defend- 
ant How  this  could  be  of  swvice  to  appel- 
lant npon  another  trial  we  do  not  fully  un- 
derstand. Kemper,  having  plead  guilty  and 
accepted  the  sentence,  thereby  became  dis- 
qualified as  a  witness,  and  would  be  In  tbe 
penitentiary.  Bnt,  even  If  he  had  made  the 
statement  exonerating  the  defendant  on  his 
confession  of  guUt  we  do  not  see  how  ex- 
actly this  could  be  used  as  evidence  for  the 
defendant  Wbat  tiie  evidence  for  tbe  state 
was  we  are  unable  to  say.  In  tb»  absence  of 
tbe  facts.  It  may  have  been  overwhdmlng 
that  defendant  wag  connected  with  the  bur- 
glary, and  In  taxt  oommltted  it 

In  the  attltnde  of  the  record  as  presented 
to  ns,  we  find  no  merit  In  this  proposition, 
and  tbe  Judgment,  therefore,  Is  affirmed. 


CLINTON  V.  STATa 
(Court  ot  Orlminal  A^^^b  of  Texas.  Jnae  28; 

Raps  (|  S2*>— PBosnvrioH— Sumomror  or 

Evidence. 

Evidence  in  a  prosecution  for  statutory 
rape  held  sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Baps^  Cent 
Dig.  li  71-74,  78 ;  Dec  mTi  B2.*] 

Appeal  from  District  Court,  m  Faao  Ooon- 
ty;  James  R.  Harper,  Judge. 

Elmer  McGary  Clinton  was  convicted  of 
statutory  rape,  and  be  appeals.  Affirmed. 

George  Bstea,  of  EI  Paso,  for  appellant 

C.  E.  Lane,  Asst  Atty.  Oen.,  for'tlie  Stata 
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HABPER,  J.  Ai}pellant  was  convicted  of 
an  assault  to  rape  on  a  girl  only  nine  years 
of  age,  and  prosecutes  this  appeal  from  tbe 
Judgment  of  conviction. 

Tbe  only  ground  relied  on  by  appellant  Is 
that  he  claims  the  testimony  Is  Insufficient 
to  sustain  the  conviction.  Frances  Foster, 
tbe  little  Injured  girl,  describes  the  man,  the 
way  he  was  dressed,  and  tbe  kind  of  w'agon 
he  was  driving.  She  says  the  man  who 
wronged  her  bad  on  a  pair  of  blue  overalls. 
It  Is  shown  that  In  the  attempt  to  have  car- 
nal Intercourse  with  the  girl  she  was  given 
a  loathsome  disease — gonorrhea.  While  she 
would  not  swear  positively  to  defendant  be- 
ing the  man,  yet  she  said  be  looked  like  the 
man.  Her  sister  Martha,  who  was  with  her, 
positively  Identifies  defendant  as  tbe  man, 
and  also  describes  the  way  he  was  dressed, 
and  tbe  wagon  be  was  driving.  At  the  ex- 
amining trial,  when  defendant  was  bound 
over  to  tbe  grand  Jury,  defendant  having 
dressed  in  a  dlfFerent  way,  and  having  on  no 
overalls,  and  bis  brother  being  there  dressed 
In  blue  overalls,  Martha  first  picked  out  the 
brother  as  tbe  man,  but  later  Identified  de- 
fendant. The  kind  of  clothing  tbe  girls  say 
that  were  worn  by  the  person  assaulting 
France  were  found  in  defendant's  room  and 
proven  to  belong  to  him.  The  girls  say  the 
man  who  assaulted  the  prosecuting  witness 
was  driving  a  one-horse  beer  wagon,  saying : 
"It  was  a  big  red  wagon,  with  a  seat,  and 
had  soda  water  in  tbe  back.  The  wagon 
had  a  bird  on  it  on  both  sides;  had  a  sgaare 
cover  on  top."  They  said  It  was  a  wagon  in 
which  they  carried  beer  and  soda  water. 
Mr.  Gould  testifies  that  at  the  time  of  this 
occurrence  defendant  was  one  of  their  driv- 
ers, and  the  beer  wagons  bear  tbe  Anheuser- 
Busch  emblem,  which  Is  an  eagle;  that  de- 
fendant was  driving  a  one-horse  wagon.  It 
was  shown  by  other  witnesses  that  there 
were  three  wagons  being  run,  one  driven  by 
defendant's  brother,  and  one  by  a  Mexican; 
but  tbe  wagons  driven  by  them  were  two- 
horse  wagons,  and  appellant  was  driving  the 
only  one-horse  wagon  of  that  description, 
and  both  girls  are  positive  that  the  man 
who  drove  the  one-horse  wagon  was  tbe  man 
who  attempted  to  ravish  Frances. 

This  being  tbe  testimony,  the  Jury  was  au- 
thorized to  return  tbe  verdict  tbe^  did,  and 
the  Judgmoit  is  affirmed. 


LAMB  V.  STATa 

(Court  of  Oriminal  Appeals  of  Texas.  June  28, 

Iyi2.) 

FOEOBXT  (f  28*)— iNDionraNT— SumowHCT. 

A  check  calling  for  "150.75  Fifty  Cents  and 
75A00  Dollars"  Is  so  uncertain  ai  to  be  Insuffi- 
cient to  support  an  indictment  for  forgery,  in 
the  absence  of  Innuendo  averments  alleging  its 
true  meaning. 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent  Dig.  88  66-76;   Dec.  Dig.  |  28.*! 


Appeal  from   Dlatrict  Oonrt,  Gberokee 

County. 

Lon  Lamb  was  convicted  of  fo^ry,  and 
he  appeals.  Reversed,  and  prosecution  dis- 
missed. 

C.  B.  Lane,  Asst.  Atty.  Gen.,  for  the  Stat& 

HABPEB,  J.  Appellant  was  indicted  for 
forgery  and  passing  a  forged  Instrument, 
there  being  two  counts  in  the  Indictment. 
Tbe  alleged  fo^ed  Instrument  is  as  follows: 

"Rusk,  Texas,  April  l,  1911.   No.  17. 
"Tbe  First  National  Bank  of  Busk,  Texas. 
"Pay  to  the 
"Order  of  Been  Rlchert  900.^ 
Titty  Centa  and  75/100  Dollais. 

"Knox  Overton." 

Tbe  Indictment  contains  no  explanatory 
averments,  alleging  for  what  amomit  the 
check  was  Intended.  The  statute  reads  Ottt 
any  person  is  guilty  of  forgery  who,  with  In- 
tent to  defraud,  sball  make  any  false  iustni- 
ment  In  writing,  purporting  to  be  tbe  act  of 
anotbOT,  In  anch  manner  that  the  false  in. 
strument  would  create  a  pecuniary  obliga- 
tion, and  we  have  puzzled  our  brain  trying 
to  decipher  what  amount  this  check  would 
create  a  legal  Uablllty  for,  and  in  the  ab- 
sence of  any  explanation  we  are  not  able  to 
telL  Mr.  Bishop  lays  down  tbe  rule  that,  If 
a  writing  Is  so  Incomplete  as  to  have  an  ap- 
I>arrait  uncertainty,  the  Indictment  most  al- 
lege such  extrinsic  facts  as  will  enable  the 
court  to  see,  if  genuine,  Its  meaning.  2 
Blsh.  Cr.  Law,  645.  This  Instrument  la  so 
uncertain  on  its  face,  in  the  absence  of  In- 
nuendo averments  alleging  its  true  meaning, 
that  tbe  indlctmoit  should  have  been  quash- 
ed, and  the  court  erred  In  not  so  doing. 

The  Judgment  ia  reretsed,  and  ttw  proaecn- 
tlon  dismissed. 


THOMAS  et  aL  v.  STATB. 
(Court  of  Criminal  '^^^^'^^     Texas.  Jane  28, 

1.  CBniraAJL  Law  (|  1080*)— Appku.  — RC' 

VIEW. 

Nothing  is  presented  for  review  on  an  ap- 
peal, where  the  record  shows  a  proper  indictment 
and  no  statement  of  facts  or  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si2788,  2927,  2928; 

2948,  3204;  DeClMf.  |  1090.*] 

2.  CaniiitAL  Law  Q  1090*)-^Appbai^Bi- 

VIEW. 

Objections  to  the  admission  of  testimony 
and  to  refusal  to  instruct  on  circumstantial  evi- 
dence are  not  reviewable.  In  the  absence  of  a 
bill  of  exceptions  and  statement  of  facte. 

TBd.  Note.— For  other  cases,  see  Griitiiial 
Law,  Gent.  DU.  »  27t%  2803-2827.  2827,  'JVO, 
294%  S204;  ^INg.  f  1090.*] 

Appeal  from  District  Court;  WUUainaon 
County;  Cbaa.  A.  WUcox,  Jodi^ 

Austin  Thomas  and  another  were  convict- 
ed of  murder  In  the  seomd  d^ree^  and  tbey 

appeaL  Affirmed. 
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DOnOLASS  T.  STATE 


Chas.  L.  Harty,  of  Georgetown,  for  appel- 
lants. O.  B.  Lane,  Ant.  Atty.  Gen.,  for  the 
State. 

HARPER,  3.  [1]  Botb  defendants  were 
convicted  of  mnrder  in  the  second  degree  un- 
der a  proper  indictment,  and  the  punishment 
of  each  assessed  at  22  years'  confinement  in 
the  t>enltentlary.  No  statement  of  facts  ac- 
companies the  .record,  and,  the  record  con- 
taining no  bills  of  exceptions,  there  Is  noth- 
ing for  us  to  review. 

[2]  The  first  ground  In  the  motion  urges 
that  the  conrt  erred  In  admitting  testimony. 
In  tbe  absence  of  a  bill  of  exceptions  and 
statement  of  facts,  we  are  not  made  aware 
what  testimony  was  Introduced,  nor  judge  of 
vhether  or  not  a  charge  on  drcumstantlal 
evidence  should  have  been  given,  as  claimed 
In  the  second  ground  In  the  motion. 

The  cliarge  of  the  court  on  principals  Is 
not  subject  to  the  criticism  contained  in  the 
third  ground.  The  court  did  charge  that.  If 
EJdmund  Thomas  was  present,  be  would  be 
snilty  of  the  olTense,  but  instructed  the  jury 
that,  if  he  was  present,  knowing  the  unlawful 
intent,  and  aided  by  acts  or  encouraged  by 
gestures  those  actually  engaged  in  the  of- 
fense, he  would  be  guilty. 

Tba  judgment  Is  affirmed. 


DOUOLASS  T.  STATBL 
(Court  of  Criminal  ^^^^^     Texas.  Jane  26, 

1,  Witnesses  (|  240^Bxamihatiow— Lead- 
ing Question. 

In  a  prosecution  for  forgery,  a  question  to 
a  witness  for  the  state  whether  he  authorized 
defendant  to  si^  the  witness'  name  to  a  check 
was  not  objectionable  as  leading. 

[Ed.  Note.— For  other  cases,  see  Witoesaes, 
Cent.  Dig.  H  7S6.  8S7-8S8,  841-816,  84tMi&l; 
Dec  Dig.  I  240.*] 

2.  Criminal  Law  (|  1091*) —Appbab— Bill 

OF  EXCEPnONB. 

A  statement  in  a  bill  of  exception  to  the 
allowance  of  a  question  of  the  objection  made 
tliat  no  proper  predicate  had  been  laid  is  not 
sufficient  to  ehow  that  it  was  the  tact  that  no 
predicate  had  been  laid. 

[Ed,  Note.— For  other  casee.  see  Criminal 
Law.  Cent.  Dig.  |i  2803,  2815,  2816,  2818.  2810, 
2823,  2828-2833,  2843,  2831-293S,  2043;  Dec. 
Dig.  I  1091.*] 

8.  Cbiwnai.  Law  ({  400*)— Evidkkok— Bur 

EVIDENCK. 

In  a  prosecution  for  forgery  of  a  check,  a 
question  whether  witness  authorized  defendant 
to  s^n  his  name  to  the  dieek  was  not  objection- 
able on  the  ground  that  the  check  was  the  best 
evidence,  slsce  the  production  of  the  check 
would  not  have  shown  on  its  face  that  the  wit- 
ness did  not  sign  it,  and  therefore  could  not 
have  been  the  best  evidence  of  that  fact 

[Ed.  Note^For  other  eases,  see  Criminal 
Law,  Cent  Dig.  ||  87»-886;  Dea  Dig.  |4(N>.«] 

4.  FOBOXBT  <i  87*)— BriDENCB. 

Where,  In  a  prosecution  for  forgery  of  a 
check,  it  was  claimed  that  defendant  carried 
tbe  forged  check  to  witness  for  the  purpose  of 
haviBg  It  cashed,  the  witnns  was  pn^jeny  ask- 


ed whether  he  hhd  any  busfness  transaction 
with  defendant  on  the  day  defendant  tendered 

the '  check  to  witness  to  be  cashed,  to  which 
the  witness  answered  that  defendant  presented 
the  check  to  be  cashed,  and  stated  that  P.  sent 
him  down  for  that  purpose. 

[Ed.  Note..— For  other  cases,  see  Forgery.  Cent. 
Dig.  §§  105-107.  Ill,  112;  Dec  Dig.  f  '67  *} 

Appeal  from  Criminal  District  Court.  Dal- 
las County;  Robt  B.  Seay,  Judge. 

Bob  Douglass  was  convicted  of  forgery, 
and  he  appeals.  Affirmed. 

C.  E.  Lane,  Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  forgery;  his  punishment  being  assess- 
ed at  two  years'  confinement  in  the  peniten- 
tiary. 

[1.2]  A  bill  of  exceptions  recites  that  Pat- 
terson, a  state  witness,  yr&B  asked  the  fol- 
lowing question:  "Did  you  authorize  him 
[meaning  the  defendant]  to  sign  your  name 
to  a  check?  A  No,  sir."  Appellant  object- 
ed because  the  proper  predicate  had  not 
been  laid  for  the  Introduction  of  this  testi- 
mony, that  the  same  was  leading,  and  that 
no  check  had  been  shown  to  have  been  sign- 
ed, or.  If  such  had  been,  the  same  was  the 
t>est  evidence,  and  the  court  overruled  tbe 
objections.  This  bill  shows  no  error.  The 
question  was  a  proper  one  bo  far  as  the  bill 
of  exceptions  la  concerned.  Tbe  ground  of 
objection  that  no  ptcfpet  predicate  bad  been 
laid  la  but  a  statement  of  an  objection,  and 
not  a  statement  of  a  fact 

[S]  It  was  necenary  to  prove  in  some  way 
that  Fattenon  bad  not  signed  the  check,  as 
tbe  forged  instniment  purported  to  have 
been  signed  him.  The  im>ductlon  of  the 
Instrument  would  not  have  shown  on  its 
face  that  Patterson  did  not  sign  it,  and 
therefore  It  could  not  be  the  best  evldoice 
of  that  fact  The  instrument  itself  would 
hardly  show  that  Patterson  did  not  sign  it 
and,  In  fttc^  tiie  instrument  purported  to 
liave  been  signed  by  him. 

[4]  Another  bill  recites  that  the  state  wit- 
ness Covington  was  asked  the  followli^ 
qnesUon:  "Did  yon  have  any  biulness  trans- 
action with  him  [meaning  the  defendant] 
there  that  day  [meaning  the  12th  day  of 
July.  A.  D.  1908],  If  so,  what  was  it?  A. 
The  only  business  I  bad  witli  him  he  said 
that  Con.  Patterson  sent  blm  down  to  cash  a 
check,  and  I  looked  at  the  check  and  it  was 
on  the  Trinity  Bank."  Defendant  objected 
to  this  because  it  tended  to  show  a  transac- 
tion Involving  an  alleged  forged  check,  when 
there  was  no  allegation  in  the  indictment  to 
the  effect  that  the  defendant  had  passed  a 
forged  instrumait  These  grounds  of  objeo* 
tlon  do  not  present  anything  under  the  bill 
that  requires  a  revision.  If  appellant  car- 
ried the  forged  check  to  the  witness  for  the 
purpose  of  having  it  cashed,  it  vras  an  Im- 
portant fact  at  least  to  connect  the  appellant 
with  the  possession  of  the  chedc,  and  may 
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bave  Iwen  Inqiiortaiit  In  otber  matten  con- 
nected with  the  case. 

Another  bUl  recites  that  the  court  was  In 
error  In  faUlng  to  Instmct  a  verdict  for  the 
defendant  The  evidraoe  not  being  In  the 
record,  w«  are  nnable  to  rwrtew  thla  auea- 
tlon. 

Xhe  Judgmoit  Is  affirmed. 


ADAMS  T.  STATE. 
(Conrt  of  Ciimlnal  ^^^^  ^  Texas.  Jhne  26, 

OaniiNAL  Law  (S  1121»)— Appeait-Rkvikw. 

The  facta  not  having  been  sent  up,  the 
sufficiency  of  the  evidenoe  to  jujtify  the  verdict 
cannot  be  reviewed. 

[Ed.  Note.— Fbr  otber  cases,  see  Criminal 
Law,  Gent.  Dif.  H  29S8k^»;  Dea  Dlff.  1 
1121.*] 

j^peal  from  CMmlnal  District  Oonrt,  Dal- 
las Gonntr;  Robt  B.  Seay,  Judge. 

WllUe  Adams  was  convicted,  and  avpeala. 
Affirmed. 

<X  B.  Lansk  Aast  Atty.  Oen^  for  the  State. 

DAVIDSON,  P.  J,  Appellant  was  convict- 
ed of  burglary ;  bis  panlshment  bebi«  assesa> 
ed  at  three  reata*  cinifineinait  In  the  penl^ 

tentlary. 

The  only  ground  of  the  motion  for  new 
trial  complains  of  the  InsufBciency  of  the  ev* 
Idence  to  justify  the  verdict  of  the  jury 
and  judgment  of  the  court  There  is  no 
merit  under  this  record  In  that  contention, 
the  tacts  not  having  been  sent  1^^  and  the 
Judgment  will  be  affirmed. 


DAVIS  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.   June  26, 

1912.) 

DuoansBLT  House  (|  17*}— PsosBOTmoiTS— 

SUFFICIENOT  OF  EVIDENCE. 

Evidence  in  a  nrosecution  for  keeping,  and 
being  concerned  in  keeping,  and  aiding,  aasisting, 
and  abetting  the  keeping,  of  a  disorderly  house, 
resorted  to  for  the  purpose  of  using  and  smoking 
opium,  held  suffident  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  IMg.  {|  26-29;  Dec  Dig.  f  17.*] 

Appeal  from  Dallas  County  Court  at  Iaw; 
W.  M.  Holland,  Judge. 

Jim  Davis  was  convicted  of  keeping  a  dis- 
orderly house,  resorted  to  for  the  purpose  of 
smoking  and  using  opium,  and  he  appeals. 
Affirmed. 

O.  E.  LaixB,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed under  an  accusation  charging  him  with 
keeping,  and  being  concerned  In  keeping,  and 
in  aiding,  assisting,  and  abetting  the  keeping, 
of  a  disorderly  house  where  persons  resorted 
for  the  purpose  of  smoking  and  nslng  opium. 
The  only  question  suggested  for  revision  is 


tba  want  of  auffldent  evldenee  to  Justify 
the  convlctioiL  It  is  shown  that  In  the  bonse' 
where  appellant  and  his  mothw  wen  the 
smokier  of  <vlnm  was  carried  on,  and  the 
only  question  wortliy  of  eonslderatioii  is 
wheUier  appellaht  was  coDcemed  In  keeping 
the  houses  the  contention  being  that  his 
mother  mu  the  owner  of  the  house,  and 
tliat  it  was  under  hex  oratrol,  and  not  bis; 
that  he  lived  in  another  bouse,  which  was 
close  by  or  adjoining  that  of  his  mother,  and 
at  thb  particular  time  he  was  separated 
from  his  wife,  and  simply  living  at  his  moth- 
er's. 

The  fact  that  the  smoking  of  opium  was 
carried  on  at  this  house  aeema  to  be  not 
seriously  QuestloiKd,  U  qneatloned  at  all, 
and  that  appellant  was  living  at  Ilia  honae 
at  the  time,  and  was  separated  from  his  wife. 
Among  other  things,  the  witness  CDonneil 
teattfled  that  he  waa  a  pracOctaig  attorney 
of  the  Dallas  bar,  and  at  one  time  was  as- 
sistant dty  attorn^,  and  iffosecuted  for  the 
elty  in  the  city  court  to  within  about  a 
mmth  before  this  trial;  that  he  knew  ap- 
pdlan^  and  had  prosecuted  him  in  the  Atj 
court  dwrtiy  before  his  resignation  as  as- 
sistant Git7  attomeyi  in  whkli  trial  mwellant 
took  the  witness  stand  and  testified,  among 
other  things,  that  during  the  month  of  July, 
1910,  he  was  living  at  his  mothw*s  house  at 
709  Main  street  in  the  dtr  of  Dallas,  and 
that  his  mother  rmted  the  bouse,  and  that 
be  managed  and  ran  It  Cor  hw.  ThiM,  in 
connection  with  the  tesUmony  of  the  other 
witnesses  Qiat  he  was  at  the  house  st  the 
time,  and  that  he  himself  waa  seen  smoking 
oi^um,  and  others  '  sem  smoking  opium, 
there  in  the  house,  Is  snffletant  to  show  two 
facts,  we  think :  First,  that  opium  smoking 
was  pCTiltted  and  carried  on  hi  the  house: 
and,  second,  that  he  was  mBuwglng  the  boose 
for  his  mother.  This  connected  him  snffi- 
clently  with  the  case  to  justify  the  verdict 
of  the  jury.  There  are  otha  facta  showing 
appellant  was  msnsglng  the  house  In  qoes- 
tlon. 

The  jutement  Is  affirmed. 


GIBSON  V.  STATE. 

(Conrt  of  Crindoal  Appeals  of  Texas.  Jime 

26.  1912.) 

1.  Cbihiitai,  Law  (|  1002*)— Afeux^Bizx 

OF  Exceptions— FiLiHQ—Tiiai. 

Acts  32d  Leg.  c.  119.  |  7,  provides  that  if 
the  term  of  coart  may  be  continned  more  than 
8  weeks,  bills  of  exceptions  shall  be  filed  with- 
in 30  days  after  final  jadgment  unless  further 
time  is  granted  by  an  order  entered  of  record. 
Held,  that  such  section  was  mandatory,  and 
that,  where  there  was  no  order  in  the  tran- 
script extending  the  time,  bills  filed  more  tliaa 
30  days  after  the  entry  «  final  Judgment  could 
not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2803.  2^,  2834-2861. 
2919;  Dec  Dig.  |  1092.*] 
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2.  GninNAi:.  Law  (|  040*)  — New  Tuaz.— 

Mkwlt  Dibcovkbed  Evidence. 

In  a  prosecution  for  fornng  an  order, 
newly  discovered  evidence  that  J.  bad  been  in- 
dicted a  number  of  times  in  Z).  county  for  for- 
sery,  and  that  the  order  defendant  wai  charged 
with  having  forged  was  made  payable  to  him, 
was  insufficient  to  entitle  defendant  to  a  new 
trial,  in  the  absence  of  further  showing  that 
defendant  received  the  order  from  J.,  or  bad 
«Ter  met  him,  or  ibowiug  any  connection  be- 
tween bim  and  the  order  In  question. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2324r-2327;  Dec  Dif.  | 
WO.*] 

Appeal  from  Orimlnal  District  Court,  Dal- 
las ^anty ;  lUAt  B-  Seay,  Judge. 

D.  Gibson  was  convicted  of  forgery,  and  he 
appeals.  Affirmed. 

a  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HABPER.  J.  Appellant  was  convicted  of 
forgery,  and  has  appealed  to  this  court,  as- 
slfnlng  several  grounds  in  bis  motion  for 
new  trial. 

[1]  The  term  of  court  at  which  appellant 
was  tried  convened  on  the  Ist  day  of  Jan- 
nary  and  adjourned  on  March  30th,  lasting 
more  tlian  8  weeks.  He  was  tried  on  Feb- 
ruary 14th,  and  his  motion  for  new  trial  was 
OTerruled  on  March  16th,  and  sentence  pass- 
ed on  him  on  that  day.  There  Is  no  order  in 
the  record  extending  the  time  in  which  to 
file  bills  of  exceptions,  and  the  only  bill  In 
the  record  was  not  approved  nor  filed  within 
30  days  from  the  date  of  overruling  the  mo- 
tion for  new  trial  and  sentence  passed.  Sec- 
tion 7,  c.  119,  Acts  of  the  32d  Legislature, 
provides  if  the  term  of  court  may  by  law 
continue  more  than  8  weeks  the  bill  of  ex- 
ceptions shall  be  filed  within  30  days  after 
final  Judgment  shall  be  rendered,  unless  fur- 
ther time  Is  granted  by  the  court  by  an 
order  entered  of  record.  There  being  no 
order  in  the  transcript  extending  the  time, 
and  the  bill  being  filed  more  than  30  days 
after  the  date  of  pntry  of  final  Judgment,  we 
are  not  authorized  to  consider  the  bill. 
Counsel  should  carefully  notice  the  provi- 
sions of  this  section  of  that  law,  because  we 
are  circumscribed  and  bound  thereby,  and 
it  providing  different  rules,  based  on  the 
length  of  the  terms  of  court,  one  should  be 
careful  to  bring  himself  within  the  rule  pre- 
scribed. 

The  court  did  not  err  In  charging  on  the 
law  of  principals,  under  the  evidence  In 
the  case,  and  It  Is  not  attempted  to  point  out 
any  error  In  the  charge,  If  any  there  be. 
The  evidence  fully  supports  the  verdict,  when 
we  take  Into  consideration  all  the  facts  and 
circumstances  in  evidence,  and  the  court  gave 
a  full  and  complete  charge  on  drcamstan- 
tlal  evidence. 

[2]  The  only  other  ground  In  the  motion 
alleges  newly  discovered  evidence.  The  new- 
ly discovered  evidence  alleged  Is  that  Sam 
Jackson  had  been  indicted  a  number  of  times 
Id  Dallas  oomity,  diaiglng  lilm  with  fo^ry, 

*For  ottaar  eases 


and  as  this  order  that  Is  alleged  to  be  forged 
was  payable  to  Sam  Jackson,  the  fact  that 
these  indictments  had  been  returned  against 
him  would  be  admissible  on  the  Issue  of 
who  forged  the  check  in  this  case.  As  It  Is 
not  alleged  nor  sought  to  be  proven  that  ap- 
pellant received  his  order  from  Sam  Jackson, 
or  had  ever  met  the  said  Sam  Jackson,  who 
had  been  Indicted  In  the  other  cases,  such 
testimony  would  be  of  no  aid  to  him  in  this 
case.  Had  he  alleged  he  received  this  order 
from  the  said  Jackson,  who  had  been  Indicted 
In  the  other  cases,  the  holding  might  be  dif- 
ferent. But  as  it  Is  not  sought  to  make  any 
connection  between  that  person  and  the  or- 
der In  this  case,  the  evidence  would  not  be 
material  to  any  Issue  In  this  caa& 
The  Judgment  is  affirmed. 


SULLIVAN  T.  STATE.  • 
(Conrt  of  Criminal  Appeals  ot  Texas.  Jane 

19.  1912.) 

OBSTBUCTina  Justice  (|  11*)  —  Resistinq 
Leqai.  abbest— Couplaikt  aitd  Ihfobica- 
noN— Requisites. 

A  complaint  and  Information  which  alleged 
that  accused  resisted  arrest  under  a  legal  war- 
rant for  his  arrest,  that  he  bad  been  charged 
vrith  a  misdemeanor,  to  wit,  with  slander,  and 
that  the  said  warrant  had  been  Issued  by  the 
county  clerk,  and  which  set  forth  a  copy  of  the 
warrant,  which,  in  describing  the  offense  charg- 
ed, averred,  "Wherein  said  defendant  is  charg- 
ed with  the  offense  of  a  misdemeanor,"  Instead 
of  stating  Uiat  be  was  accused  of  an  offense 
against  the  law,  naming  It,  as  prescribed  by 
Code  Cr.  Proc.  1911,  arts.  266,  97S,  do  not 
state  the  offense  pnnishable  by  Pen.  Code  1911, 
art.  344,  providing  for  the  punishing  of  a  party 
resisting  execution  of  a  legal  warrant  of  arrest 
by  any  person  authorized  to  execute  it,  since  It 
is  a  prerequisite  that  it  shall  be  a  legal  war- 
rant 

[Ed.  Note.— For  other  cases,  see  Obstructing 
Justice,  CenL  Dig.  H  19-28;  Dec.  Dig.  S  11.*] 

Appeal  from  Delta  County  Court;  C.  C 
Dunagan,  Judge. 

I.  S.  Sullivan  was  convicted  of  resisting 
arrest  under  a  legal  warrant,  and  be  ap- 
peals.  Reversed  and  dismissed. 

Newman  Phillips,  of  Cooper,  for  appel- 
lant C  D.  Lane,  Asst  Atty.  Gen,  for  the 
State. 

PRENDGRGAST,  J.  By  complaint,  and 
Information  thereon,  the  appellant  was 
charged  with  resisting  arrest  under  "a  valid 
legal  warrant  for  bis  arrest."  They  charged 
that  theretofore  he  had  been  <^rged  with  a 
misdemeanor,  to  wit  with  slander,  and  that 
said  warrant  had  been  issued  by  the  county 
clerk  of  Delta  county,  copying  It  literally  and 
fully  in  both  the  complaint  and  Information.  • 

It  Is  unnecessary  for  us  to  copy  this  war- 
rant of  arrest  in  full.  It  was  regular  on  its 
face,  and  In  substantial,  if  not  In  Ut^al, 
compliance  with  article  266  (new),  254  (old), 
of  the  Revised  C:  C  P.,  exc^  in  this  partlc* 
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ular:  In  describing  tbe  ofFense  with  which 
he  is  charged,  on  which  the  warrant  of  ar- 
rest was  issued,  it  said,  "wherein  said  de- 
fendant is  charged  with  the  offense  of  a  mis- 
demeanor," Instead  of,  as  required  by  sub- 
dlvlafon  2  of  said  article  of  the  C.  C.  P.,  "it 
must  state  that  the  person  Is  accused  of 
some  offense  against  the  laws  of  the  state, 
naming  the  offense,"  This  precise  requisite 
Is  also  prescribed  for  a  warrant  of  arrest  la 
article  975  (new),  940  (old),  C.  C.  P.  The 
acts  the  defendant  did  in  resisting  the  ar- 
rest were  properly  charged  In  said  complaint 
and  Information. 

The  appellant  made  a  motion  to  qnash  the 
Information,  because  It  did  not  charge  him 
with  having  committed  any  offens&  This 
motion  was  overruled  by  the  court,  to  which 
defendant  properly  took  his  bill  of  excep- 
tions. In  addition  thereto^  he  also  present- 
ed the  same  question  more  fully  In  his  mo- 
tion for  new  trial,  which  the  court  over- 
ruled. The  appellant  was  tried,  cpnvlcted, 
and  hla  paialty  affixed  at  a  line  of  $S. 

Under  the  view  we  take  oC  this  question, 
it  is  necessary  to  pass  upon  only  the  one 
question  raised,  aa  stated  abov&  Tbe  stat- 
ute under  which  this  prosecution  and  con- 
viction was  had  la  ai  foUowa:  the  party 
against  wliom  a  legal  warrant  at  arreat  is 
directed,  in  any  (irlminal  case,  resist  its  ex- 
ecution, when  attempted  by  any  person  le- 
gally authorized  to  execute  the  same,  he 
shall  be  fined  not  oceedlng  five  hundred 
dollars.  •  •  • "  P.  O.  art  344  (new),  238 
(old).  This  article  of  the  Code  seems  to 
have  been  enacted  In  precisely  the  language 
it  now  Is  when  our  Penal  Code  was  first 
adopted,  and  has  never  been  amended  at  any 
time.  It  Is  under  the  same  title  and  chapter 
of  the  Code,  and  seems  to  have  so  been  all 
the  time,  as  articles  339,  840,  and  341  (new), 
235,  236,  and  237  (old).  Article  339  Is:  "If 
any  person  shall  willfully  oppose  or  resist 
an  officer  In  executing  or  attempting  to  ex- 
ecute any  lawful  warrant  for  the  arrest  of 
another  person  in  a  case  of  felony,  be  -shall 
be  punished,"  etc.  Article  340  is;  "If  any 
person  shall  willfully  oppose  or  resist  an  ofc 
fleer  In  executing,  or  attempting  to  execute, 
any  lawful  warrant  for  the  arrest  of  anotber 
person  in  a  case  of  a  misdemeanor  *  *  * 
he  shall  be  punished,"  etc.  Article  341  la: 
"If  any  person  shall  willfully  resist  or  op- 
pose any  officer  in  executing  or  attempting 
to  execute  any  process  In  a  civil  cause,  he 
shall  be  fiued,"  etc.  It  will  be  noticed  that 
in  articles  339  and  340  tbe  language  is, 
"any  lawful  warrant"  But  in  article  341 
It  does  not  require  that  the  process  In  a  civil 
case  shall  be  lawful  or  leffal,  but  says  "Ofur 
process."  Then  the  language  in  article  844 
Is  "a  legal  warrant" 


The  stotute  under  which  this  prosecution 
and  conviction  was  bad  has  been  construeii 
several  times  by  this  court  In  the  case  of 
Fulkerson  v.  State,  43  Tex.  Cr.  B.  588,  67  S. 
W.  502,  the  warrant  there  charged  to  have 
been  resisted  was.  In  effect,  the  same  as  the 
warrant  In  this  case,  except  that  therein  the 
offense  named  was  "wherein  the  said  B.  H. 
Fulkerson  is  accused  of  the  offense  of  gam- 
ing." This  court  through  Judge  Brooks,  la 
that  case,  after  quoting  articles  238  and  254 
(old)  as  we  have  quoted  them  above,  said: 
"It  will  be  noted  article  238,  supra,  makes 
It  a  prerequisite  to  a  violation  of  the  law 
that  the  party  shall  resist  a  legal  warrant  of 
arrest;  and  article  254,  supra,  designates 
what  are  the  legal  requisites  of  a  warrant 
We  think  the  court  erred  in  refusing  to 
quash  the  Information,  since  the  warrant  of 
arrest  as  copied  In  the  Information  does  not 
stote  any  offense  against  the  laws  of  this 
state.  Gaming,  eo  nomine,  la  not  an  of- 
fense under  our  law;  and.  it  being  a  pre- 
requisite of  a  warrant  of  arrest  that  it 
should  state  an  offense,  and  gaming  not 
being  an  offense,  It  follows  that  the  war- 
rant of  arrest  was  not  a  legal  warrant 
within  the  contemplation  of  the  statutes  un- 
Aet  which  this  prosecution  was  institnted. 
Toltver  V.  State,  32  Tex.  Cr.  B.  444  124  S.  W. 
286]."  (ItallCB  oora.)  This  court  has  also, 
in  other  cases,  so  construed  these  statutes. 
See  McGrew  v.  State,  17  Tex.  App.  613; 
Toliver  v.  State,  32  Tex.  Cr.  K.  444,  24  S.  W. 
286 ;  Graham  y.  State,  29  Tex.  App.  31, 13  S. 
W.  1013.  See,  also,  HIU  v.  States  43  Tex. 
329;  Alford  v.  State,  8  Tex.  App.  545;  Pierce 
V.  State,  17  Tex.  App.  232;  Lee  v.  States  45 
Tex.  Cr.  B.  95,  74  S.  W.  28. 

The  writer  of  this  opinion  would  not  con- 
strue these  statutes  in  this  case  as  they 
have  been  construed  by  the  cases  above  cit- 
ed, but  under  the  peculiar  language  of  tbe 
various  articles  of  tbe  statute  cited  above, 
and  of  the  decisions  of  thik  court  heretofore 
thereon,  the  Legislature  not  changing  the 
statoto  after  the  conrta  so  conatmed  aald 
acts,  and  the  new  Revised  Code  ctqiyiiig  them 
literally  as  they  have  been  berHofon^  be 
feels  bound  by  sndi  construction,  and  be- 
lieves he  would  not  be  Juatlfled  In  ovmnl- 
Ing  the  said  decisions  and  now  construing 
tbe  statutes  as  he  bdievea  they  ahould  have 
been.  We  therefore,  In  this  case,  follow  the 
said  decisions  above  ^ted,  and  hold  that  tbe 
complaint  and  Information  ate  inanmdeot. 
and  that  aiveUuif  a  motion  to  qoaah,  and 
ground  of  the  motion  ftor  new  trial  attadting 
than,  should  have  been  sutained. 

The  judgment  in  this  case  wlU  thmfore 
be  reversed,  and  tbe  complaint  otdtnA  tie- 
missed. 

DAVIDSON,  P.      not  sitting. 
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COOPER  T.  STATE. 
(Coart  of  Criminal  Appeals  of  Texas,  Jnne 

12,  1912.) 

1.  LaKCKNT  (I  K*)— EVIDBNCK. 

Evidence  held  to  varrant  a  conviction  of 
the  tbeft  of  certain  buggy  wheels  by  accused. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  fS  152,  164,  169;  Dec.  Dig.  S  55.*] 

2.  Cbihinal  Law  (|  lOftl*)— Appkai>-Rul- 
IN08  OH  EviDKncB— Bill  of  Excbftions. 

BOSa  of  exceptions  to  rulings  on  evidence, 
failing  to  state  any  grounds  of  objection,  are 
insnmcient. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I«w,  Cent  Dig.  K  2803,  2815,  2816.  2818, 
2819,  2823,  2824,  2828-2833,  ^Hs,  2031-2933, 
2043;  Dec.  Dig.  §  1091.*] 

Appeal  from  Panola  County  Court;  W.  B. 
Andemon,  Judge. 

Cal  Cooper  was  convicted  of  tbeft,  and  be 
appeals.  Affirmed. 

Ross  Dnran  and  H.  N.  Nelson,  botb  of 
Carthage,  for  appellant  C  B.  Lane,  Aast 
Atty.  Gen.,  for  tbe  SUte 

PBENDEROAST,  J.  Aj^lant  was  con- 
victed of  the  tbeft  of  two  buggy  wheels, 
worth  f2JS0  each,  tbe  property  of  Jane  Jobn- 
wn^  and  his  jwiialty  fixed  at  a  fine  of  $25 
and  80  days  in  Jail.  The  only  ground  urged 
by  app^ant  in  bis  brief  is  that  tbe  evidence 
U  Insufficient  to  snataln  tbe  verdict. 

[1]  We  have  carefully  gone  over  and  con- 
sidered it,  and  in  our  opinion  it  is  anqily  suf- 
flciait  to  sustain  the  verdict  The  witnesses 
were  before  tbe  court  and  Jury,  and  seat 
and  heard  by  them.  They  believed  the  state's 
witnesses,  and  dlsbellevied  the  appellant's. 
The  appellant's  testimony  would  have  been 
sufficient  to  have  secured  his  acquittal,  If 
the  jury  had  believed  It  The  Jury  and  court 
below  are  the  exclusive  Judges  of  the  evi- 
dence, and,  where  there  is  such  a  conflict 
as  is  sliown  in  this  case,  this  coort  is  not 
authorized  to  and  will  not  disturb  the  ver> 
diet  of  the  Jury.  It  is  unnecessary  to  i^ve 
any  detail  statement  of  the  testimony.  How- 
ever, we  will  briefly  give  sndi  of  it  from 
which  the  Jury  was  clearly  authorized  to  flnd 
tbe  defmdant  guilty. 

Jane  Johnson  testified  that  she  ovmed  a 
buggy  on  April  4,  1911,  and  had  it  standing 
out  in  front  of  her  bouse.  During  that  night 
the  two  bind  wheels  were  takm  from  tbe 
buggy  and  carried  oflT.  She  discovered  this 
early  the  next  morning.  She  soon  afterwards 
investigated,  tracked  the  person  away  from 
the  buggy,  out  through  a  patch  near  her 
house,  and  around  her  fence  in  a  trail  to  the 
public  road.  It  was  a  man's  tracks,  and 
there  was  but  one  man.  She  traced  this 
track  clear  from  her  house  to  tbe  appellant's 
and  from  time  to  time,  in  tracing  the  man's 
tracks,  she  would  see  where  the  wheels  had 
been  set  down  on  the  ground.  Just  as  she 
got  to  appellant's  house,  she  saw  appellant 
ride  off  In  a  bug^,  and  she  also  saw  some 


old  boxing  that  had  come  out  of  a  wheel, 
and  the  remains  of  a  fire  or  light  and  some 
other  pieces  of  a  buggy  wheel.  She  there- 
npon  went  to  tbe  Justice  of  the  peace  and 
sued  out  a  search  warrant.  The  constable 
went  with  ber  to  appellant's  house  later  in 
the  day,  and  then  found  appellant's  buggy 
In  front  of  his  bouse  with  no  hind  wheels 
on  It  Tbe  constable  asked  the  appellant  if 
be  had  any  hind  wheels  to  his  buggy,  and 
he  said  he  had  some  which  he  had  made.-  He 
then  went  Into  the  loft  of  a  little  shelter  in 
the  yard  and  brought  them  out.  She  then 
examined  them  and  identified  them  as  her 
wheels,  taken  off  her  buggy  the  night  before, 
positively,  repeatedly,  and  clearly;  that  her 
wheels  had  been  painted  black,  but  the  black 
had  been  scraped  off  down  to  near  the  hub, 
where  they  could  not  be  scraped,  and  tbe 
black  paint  was  still  on  them  at  those  places. 
They  corresponded  In  every  respect  to  the 
front  wheels  of  her  buggy.  The  boxing  in 
them,  however,  had  t>een  changed,  and  the 
taps  had  been  taken  off  of  them,  and  she 
could  not  use  them.  The  tire  had  been 
taken  ofE  of  one  of  the  wheels.  It  would  not 
go  on  her  buggy,  because  It  had  been  changed. 

Sutlive,  the  constable  who  executed  the 
search  warrant  and  found  these  wheels,  tes- 
tified, corroborating  Jane  Johnson  about  what 
was  said,  done,  and  found  when  he  executed 
the  search  warrant.  He  further  testified 
that,  when  the  appelant  produced  the  wheels 
from  where  be  had  placed  them  or  hid  them, 
be  carried  tbe  wheels  to  appellant's  buggy, 
and  found  them  much  heavier  than  tbe  two 
front  wheels  on  hla  buggy,  and  that  these 
wheels  bad  been  fresbly  scraped,  and  down 
between  tbe  8t>okea,  near  the  bubs,  there  was 
black  paint  He  then  carried  these  wheels, 
and  compared  them  with  the  two  front 
wheels  on  Jane  Johnson's  bn^,  and  found 
that  all  the  wbeels  corresponded  in  evory 
particular;  that  one  of  the  fellooB  on  one  of 
these  wheels  had  been  freshly  hewn  down, 
and  one  of  tlie  tires  was  smaller  than  tbe 
other  on  Jane  Johnson's  buggy,  but  the  other 
was  the  same  slse  as  the  tires  on  Jane  John- 
son's buggy.  He  turned  the  two  wheels  over 
to  Jane  Johnson. 

[2]  Appellant  has  several  bills  of  exxsep- 
tlons.  Each  of  them  is  very  meager.  They 
merely  object  to  certain  brief  statements  by 
witnesses,  made  in  testifying  befbre  tbe 
Jury.  No  grounds  of  objection  are  stated  to 
any  of  this— merely  that  he  objected  and 
excepted.  One  of  them  is  explained  by  the 
Judge  in  allowing  it  wbiCh  explanation  clear- 
ly shows  that  In  no  contingency  was  the 
evidence  improperly  admitted. 

By  another  bill  be  complains  of  some  ar- 
gument of  the  county  attorney.  As  explain- 
ed by  the  court,  it  merely  shows  that  the 
county  attorney  was  arguing  to  the  Jury 
what  one  of  the  witnesses  had  testified.  The 
appellant  objected  to  this,  claiming  that  tbe 
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witness  bad  not  bo  testified.  Tbe  court  left 
It  to  tbe  jui7  to  determine  If  we  cotdd  look 
to  the  statement  of  tacts.  It  would  sbow  that 
tbe  wttaess  bad  testified  aa  claimed  by  tbe 
county  attorney.  The  bUl,  of  Itself,  and  es- 
pecially as  qualified  by  the  court,  shows  no 
error  whatever. 
The  Judgment  will  be  affirmed. 


0*MALLAT  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  JuUe 
26,  1912.) 

OnnaNAi.  Law  (|  1097*)  ~  Appeal— Stati- 
HENT  OF  Facts. 

ObjectioDs  that  tbe  conviction  was  not 
sustained  by  sufficient  evidence,  and  that  tbe 
coort  permitted  the  state  to  use  defendant's 
wife  as  a  witness  asainst  him,  could  not  be 
reviewed,  in  tbe  absence  of  a  statement  of 
facta. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  SI  2862,  2864,  2926.  29H 
2938,  29S9,  2941,  2942,  2947;  Dea  Dig.  1 
1097.*] 

Appeal  from  Criminal  (District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judge. 

John  O'Mallay  was  convicted  of  burglary, 
and  be  appeals.  Affirmed. 

C.  B.  Lane,  Asst  Atty.  Gen^  for  tbe  State 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglai7;  bis  ponlsbmoit  being  as- 
sessed at  two  years'  confinemmt  In  the  peni- 
tentiary. 

Tbe  record  Is  before  us  without  a  state- 
ment of  facts  or  bills  of  exception.  Tbe 
first  ground  of  tbe  motion  for  new  trial  com- 
plains of  the  conviction  for  want  of  suffi- 
cient evidence  to  justify  It.  There  Is  no 
statement  of  facts  in  tbe  record.  The  sec- 
ond ground  of  tbe  motion  for  new  trial  says 
the  court  committed  error  calculated  to  In- 
Jnre  tbe  rights  of  appellant  in  permitting 
tbe  state  to  use  as  a  witness  bis  wife 
against  him,  and  In  permitting  her  to  testify 
to  material  facts  against  the  appellant,  as 
shown  by  bill  of  exceptions  No.  1.  The  bill 
of  exceptions,  If  reserved,  Is  not  In  the  rec- 
ord; therefwe  we  cannot  review  the  anes- 
tton. 

Tlw  Judgment  Is  affirmed. 


MADISON  T.  8TATB. 
(Court  of  Criminal  Appeals  of  Texas.  June 
a6»  1912.) 

CniKiNAX.  Law-  (|  598*)— CoirriNUAiro*— Ab- 

8BN0K  OP  WiTNEBSKS— DiUOENCK. 

Where  accused,  placed  ou  trial  about  two 
weeks  after  tbe  indictnient,  found  about  six 
weeks  after  bis  arrest,  made  no  effort  to  secure 
tbe  attendance  of  a  witness  nntil  tbe  day  of 
the  trial,  and  relied  on  a  subpoena  issued  by 
the  state  tbe  day  before  for  the  trial,  a  contin- 
uance en  the  ground  of  tbe  absence  of  tbe  wit- 


ness was  properly  deided,  for  want  ttt  doe 

diligence. 

[Ed.  Note.— For  other  easea,  see  Criminal 
Law,  Cent.  Dig.  H  138B-1841;  Dee.  Dig.  f 
598.*] 

Appeal  from  Criminal  District  Court,  Dai- 
las  County;  Robt  B.  Seay,  Judge. 

John  Madison  was  convicted  of  burglary, 
and  be  appeals.  Affirmed. 

C.  E.  Lane,  Aaat  Atty.  QeiL,  for  Oe  Statb 

HARPER,  J.  In  thla  case  appelant  was 
convicted  of  burglarioasly  breaking  and  al- 
tering a  railway  car,  taking  tberefrom  a 
number  of  sacks  of  potatoes.  That  tbe  ear 
was  broken  and  entered  without  the  conscait 
of  the  owner  Is  proven  by  tbe  witnesses 
Fitsgwald  and  M orreU.  Tbe  tmOmoay  of 
tbe  witnesses  Babb^  Wootoi,  and  Bills,  tak- 
en together,  would  positlvdy  Identify  ap- 
pelant as  tbe  person  wbo  twoke  and  entered 
the  car.  Mr.  Ballot^  also  identlfles  him  aa 
tbe  person^  but  on  eross-examlnatlon  Ids  tes- 
timony Is  not  80  sattefi&ctory  that  one  would 
like  to  base  a  conviction  on  his  testimony 
alone ;  but  tbe  testimony  at  the  other  tbree 
is  conclusive^  and  Qie  Jury  find  It  true. 

The  first  error  assigned  Is  that  the  conrt 
erred  In  overmllng  tbe  applicaUrai  for  a 
continuance  on  account  of  the  absence  6f  a 
witness,  J.  M.  Edw&rds.  The  facts  stated  It 
Is  expected  to  be  proven  by  Uits  witness^  If 
true,  would  be  material  to  defendant  The 
record  discloses,  however,  that  defendant 
bad  made  no  application  to  bave  this  wit- 
ness summoned,  and  bases  his  continuance 
on  tbe  subpnna  issued  by  tbe  states  This 
case  was  tried  on  January  16tb,  and  tbe 
subpoena  issued  In  behalf  of  the  states  on 
Us  face,  shows  It  was  not  Issued  nntll  the 
15th  day  of  January,  tbe  day  befbre  tbe 
case  was  called  for  trial.  Tbe  otteaae  was 
alleged  to  have  been  committed  on  Novem- 
ber lltb,  and  ai^Iant  arrested  on  that  da7- 
He  was  indicted  on  December  80th,  and 
yet  on  the  day  of  the  trial  he  had  made 
no  ^ort  to  secure  the  attendance  of  tbls 
witness,  and  tbe  state  bad  Issued  for  blm 
only  on  the  day  before  tbe  trisL  The  dili- 
gence was  Insuffldent,  either  fbr  tbe  state 
or  defendant,  and  the  court  did  not  err  tn 
overruling  the  application. 

In  approving  tbe  bill,  the  couft  also  states: 
"It  will  be  noticed  tbat  defendant  never 
locdced  tbls  witness  Edwards  up,  or  had  a 
subpoena  Issued  for  him  at  all.  l%e  state 
did  not  issue  for  blm  until  tbe  daj  betore 
tbe  trial.  This  I  did  not  considw  diligence 
either  for  the  state  or  tiie  defendant  Be- 
sides, I  thought  then,  as  I  think  now,  that 
the  witness  was  a  partlceps  crlmlnls.  I  did 
not  and  do  not  believe,  aftor  bearing  aU  tbe 
evidence,  his  testimony  Is  probably  true.  In 
fact,  tbe  Jury,  when  hearing  all  tbe  evldatoe, 
I  think,  would  readily  conclode  that  he  was 
partlceps  crlmlnls."   And  from  reeding  tbe 
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record,  tiie  omdnslon  of  the  Jndge  Menu  to 
tutve  foandatlon  In  the  teetiinony. 

The  only  other  error  ^sslcned  Is  the  In- 
snffleieDcy  of  the  testimonj.  The  etate'e  tee- 
timony  fully  supports  the  rerdlct 

The  Jnagmoit  Is  afflrmed. 


GLANTON  T.  STATU 
(Court  ^  Ctiminal  Appeals  of  Tezas^  Jane 
26,  1912.) 

1.  GuiaiiAL  Law  (g  1099*)— SMmoEms  or 
Facts— Allowahob—Sioniko. 

A  statement  of  facts,  not  signed  1^  the  st- 
torneTS  or  by  the  trial  Judge,  cannot  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Grimhiftl 
Law.  Cent.  Die  ft  2886-2880;  Dee.  Dig.  | 
1099.*] 

3.  OUMiNAi.  Lav  (t  1090*}— Avnuxi— BUXB 
ov  Bzcsrzion— NicBssiTT. 

Befusal  of  the  court  to  continue  a  criminal 
«ase,  and  aDeged  errors  In  the  admferion  and 
teiection  of  arldenee,  caonot  be  considered,  in 
the  absence  of  Mils  of  exeeptloiis  reserred 

thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2789,  2803-2827,  2627, 
2928,  2948,  32ol;  Dec.  Di^.  {  1090.*] 

3.  Cbiiunai,  Law  (g  1097*)— Apfeal— Rb- 

TIEW— Vakiancb. 

A  claim  of  rarlance  between  the  allega- 
tiona  and  the  proof  cannot  be  reviewed,  in  the 
absence  of  a  statement  of  facta. 

[Ed.  Note.— For  other  cases,  see  Crtminal 
Law,  Cent.  Dig.  {g  2862,  28M.  2926,  2034, 
20.S8,  2989.  2041.  2942,  2947;  Dec  Dig.  g 
1097.*] 

Appeal  from  Criminal  District  Oonrt,  Dal- 
las Connty ;  Robt  B.  Seay,  Judge. 

Chester  Clanton  was  conTicted  of  robbery, 
and  he  appeals.  Affirmed. 

O.  B.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Awwllant  was  convict- 
ed of  robbery ;  his  punishment  being  assess- 
ed at  10  years'  confinement  tn  the  peni- 
tentiary. 

[1]  There  Is  in  the  transcript  what  we  snp- 
pose  was  Intended  to  be  consummated  into  a 
statement  of  facts.  If  so,  it  cannot  be  con- 
sidered, for  the  reason  It  Is  not  signed  by  the 
attorneys,  nor  approved  by  the  trial  Judge, 
and.  therefore,  la  of  no  avail. 

[2]  The  refusal  of  the  court  to  continue 
the  case,  in  the  absence  of  bill  of  exceptions, 
cannot  be  revised.  Nor  can  those  grounds 
•f  the  motion  for  new  trial  which  complain 
of  the  action  of  the  court  In  the  admission 
and  rejection  of  testimony  be  considered. 
Bills  of  exception  were  not  reserved. 

[SI  There  are  other  matters  complained  of 
with  reference  to  rariance,  or  alleged  rarl* 
ance,  between  the  allegations  In  the  indict- 
ment and  the  evidence.  The  robbery  in  the 
case  was  alleged  to  be  by  assault  alone,  and 
the  further  allegation  of  the  use  or  exhibi- 
tion of  firearms  Is  not  included  In  the  Indict- 
ment One  of  the  grounds  suggested  by  the 
motUm  Is  that  the  erldoKoe  showed  that  the 


assault  was  with  a  deadly  weapon,  and  it 
was  used  and  exhibited  in  the  commission  of 
the  olfoise.  The  grounds  of  the  motion  stat- 
ed a  razor  was  used  and  exhibited.  These 
matters  cannot  be  reviewed,  ta  the  absence 
of  a  statement  of  facts. 
The  Judgment  Is  afflrmed. 


SNODGRASS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  7une 
26,  1912.) 

1.  QUBQLABT  (I  24*)  —  INOICTUEITX  —  SUITl- 
CZENCT. 

An  indictment  for  the  bnrglary  of  a  red* 
dence  In  the  daytime  need  not  allege  whethei 
tbe  burglary  was  committed  in  the  daytime  or 
in  tbe  nighttime,  since,  where  a  residence  is 
burglarionalj  entered  in  the  daytime,  the  pun- 
labment  ii  the  aame  as  for  any  other  ordinary 
bnrglary,  and  it  is  only  the  bnrglary  of  a  reii- 
dence  in  the  nighttime  that  Is  made  a  separate 
and  distinct  offense. 

[Ed.  Note.— For  other  cases,  see  Barglazy, 
Cent.  Dig.  g  84;  Dec  Dig.  g  24.*] 

2.  BUBOLABT  (g  81*)—  EVIiniirOB— OZHBB  OF- 

mrsEs— Admissibility. 

Where,  on  a  trial  for  burglary,  the  prose- 
cutor testified  that  accused,  when  caught  In 
the  house  burglarised,  stated  that  he  had  Just 
walked  SO  miles,  and  was  tired  and  hungry,  and 
wanted  something  to  eat,  tbe  testimony  of  wit- 
nesses that  accnsed  was  in  a  atore  in  the  town 
in  the  forenoon  of  the  day  of  the  bargl&ry  in 
the  afternoon,  and  that  tbe  witnesses  fixed  tbe 
date  by  stating  that  the  atore  was  burglarized 
that  night,  was  admissible  to  prove  the  falsity 
of  accused's  statements  and  to  fix  the  time  of 
his  presence  in  the  atore.  and,  where  the  court 
so  limited  the  testimony,  accused  conid  not 
complain  on  tbe  ground  that  tbe  testimony 
proved  that  he  was  guil^  of  burglarizing  the 
store. 

[Ed,  Note. — For  other  cases,  see  Burglary, 
Cent.  Dig.  gg  43-47;  De&  Dig.  g  31.*] 

3.  Cbiuinal  Law  (gg  763,  764*)— Instruc- 
tions—Weight  OP  EviDENCB--"BnBaLABT." 

Where,  on  a  trial  for  bui^Iary,  the  prose- 
cutor po^tively  testified  that  accused  was  in- 
side the  bonse,  and  that  he  conld  not  have 
entered  without  opening  a  door,  and  accused 
denied  entering  tbe  house  and  testified  that  he 
only  went  on  its  steps,  a  charge  that  a  burglarr 
is  committed  by  entering  a  house  by  force  with 
intent  to  commit  theft,  and  that  the  entry  must 
be  made  with  actual  force,  bnt  that  the  slight- 
est force  is  BufiicieDt  to  eonstitate  a  breaking, 
such  as  the  opening  of  a  door  that  la  shut,  was 
not  objectiODsble  aa  on  the  weight  of  the  tes- 
timony, but  waa  ar  correct  definition  of  the  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gl  1781-1748. 1752, 1768,  1770; 
Dee.Dig.  gg7&,764.* 

EV>r  other  definitions,  see  Words  and  ^uases* 
vol.  1.  pp.  908-911;  vol.  8,  p.  7093.] 

4v  BTntQLAST  (g  46*)  —  ETIDBHOB  — IRBTKUO- 
TIONS. 

Where,  on  a  trial  for  burglary,  prosecutor 
testified  that  accused  entered  the  house  bur- 
glarized by  opening  a  dtrar,  and  that  a  gold 
scarf  pin  was  lost  the  evening  of  the  burglary, 
and  accused  denied  entering  the  house,  and 
the  court  charged  that  the  jury  must  find  that 
the  entry  was  made  with  intent  to  steal,  the 
refusal  to  charge  on  the  issue  of  intent  to  steal 
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conceived  after  entering  into  the  hoase  wu 
proper. 

[Bd,  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  SS  111-120;  Dec.  Dig.  S  46.*] 

App^l  from  District  Court,  Comanche 
County;  J.  H.  Arnold.  Judge. 

Lewis  Snodgrass  was  convicted  of  bur- 
glary, and  he  appeals.  Affirmed. 

J.  P.  Graham  and  B.  E.  Cook,  for  appel- 
lant a  B.  Lane,  Asst  Atty.  Gen.,  for  tbe 
State. 

HABPER,  J.  Appellant  was  convicted  of 
burglarizing  the  house  of  E.  T.  Dabney, 
and  prosecutes  an  appeal  to  this  court 
'  [1]  The  first  complaint  is  that  the  court 
erred  in  not  quashing  the  indictment,  because 
it  did  not  allege  whether  the  burglary  was 
committed  In  tbe  daytime  or  nighttime.  It 
has  been  held  by  this  court  that  it  would  be 
the  better  practice  to  so  allege,  though  such 
an  allegation  Is  not  essential  to  its  validity 
or  sufficiency.  Conoly  v.  State,  2  Tex.  App. 
412;  Summers  v.  State,  9  Tex.  App.  396; 
Gonzales  v.  State,  12  Tex.  App.  657 ;  Oarr  v. 
State,  19  Tex.  App.  636,  53  Am.  Rep.  895. 
And,  where  a  private  residence  is  burgla- 
riously entered  in  the  daytime,  the  punish- 
ment is  the  same  as  for  any  other  ordinary 
burglary.  Holland  t.  State,  45  Tex.  Cr.  B. 
172,  74  S.  W.  763;  Williams  v.  State,  42 
Tex.  Cr.  E.  606,  61  S.  W.  395,  62  S.  W.  1057. 
It  is  only  the  burglary  of  a  private  resi- 
dence In  the  nighttime  that  la  made  a  sepa- 
rate and  distinct  offense.  In  this  case  the 
entry,  If  made,  was  made  In  the  daytime  as 
shown  by  all  the  evidence. 

[2]  Mr.  Dabney  testified  that  appellant  en- 
tered his  house  In  the  afternoon,  and,  when 
he  caught  him  in  there,  that  appellant  claim- 
ed he  had  just  walked  from  Brownwood  to 
Oomanche  and  was  tired  and  hungry,  and 
wanted  something  to  eat  Mr.  Dabney  says 
that  evening  there  was  stolen  from  his  bed- 
room a  gold  scarf  pin.  Tbe  state  proved 
these  statements  of  appellant  by  Mr.  Dab- 
ney, and  then,  to  prove  tbe  falsity  of  the 
statement  that  he,  appellant,  had  just  walk- 
ed from  Brownwood  (a  distance  of  thirty 
miles)  it  introduced  Henry  Durham  and  oth- 
ers, and  they  testified  that  appellant  was  in 
Martin's  store  in  Comanche  that  morning 
about  10  o'clock,  looking  at  some  clothing, 
while  the  house  of  Dabney  was  entered  about 
4  o'clock  that  evening.  In  fixing  the  date 
they  did  so  by  saying  that  Martin's  store  was 
burglarized  that  night  Appellant  objected 
to  this  testimony  on  the  ground  that  it  had 
a  tendency  to  prove  that  appellant  was  guilty 
of  another  and  different  offense.  These  bills 
as  qualified  by  the  court  present  no  error, 
for  the  court  makes  it  plain  that  the  jury 
was  informed  that  appellant  was  not  being 
prosecuted  in  this  or  any  other  case  for  en- 
tering the  Afartln'B  house.  The  court  also 
Instructed  the  jury  In  his  charge  not  to  con- 
sider any  testimony  relative  to  the  burglary 


of  Martin's  house  against  this  defendant. 
The  testimony  was  admissible  to  show  tliat 
the  statement  of  appellant  to  Dabney  why 
he  broke  and  entered  his  house  was  false. 
This  court  has  held  that  where  a  statement 
of  defendant  is  Introduced  by  the  state  as 
crldenee  of  his  guilt,  if  it  includes  exculpa- 
tory statements,  the  falsity  of  such  state- 
ments must  be  proven,  or  they  will  be  taken 
fis  true.  Tlie  court  in  his  approval  of  the 
bill  states  that  it  was  admitted  solely  for 
the  purpose  of  fixing  the  time  he  was  in 
Martin's  store  ae  the  day  on  which  Dabney's 
house  was  burglarized,  and  that  appellant's 
statement  about  walking  trom  Brownwood 
was  false.  This  testimony  was  properly  con- 
trolled in  the  charge.  Wyatt  v.  State.  55 
Tex.  Cr.  R.  ,74,  114  S.  W.  812,  and  author- 
ities there  cited ;  Placker  v.  State,  58  Tex. 
Cr.  R.  216,  125  S.  W.  409. 

[3]  The  defendant,  after  the  above  testi- 
mony had  been  adduced,  took  the  stand  in 
his  own  behalf,  and  admitted  he  was  in  Cb- 
manche,  and  that  the  statement  of  his  walk- 
ing from  Brownwood  was  false,  bat  denied 
entering  the  house  of  Mr.  Dabney.  He  says 
he  only  went  on  the  atepa  of  the  house,  and 
not  in  the  house.  Mr.  Dabney  Is  positive  he 
was  inside  of  the  house,  and  that  the  screens 
were  closed,  and  he  could  not  have  entered 
without  opening  the  door.  The  conrt  charged 
the  jury  that  the  offense  of  burglary  is  com- 
mitted by  entering  a  house  by  force  with 
the  Intent  to  commit  theft  that  "the  entry 
must  be  made  with  actual  force.  The  slight- 
est force,  however,  is  sufficient  to  consti- 
tute breaking,  such  as  the  opening  of  a 
door  that  is  shut"  This  was  objected  to  as 
being  upon  the  weight  of  the  testimony. 
This  was  but  a  definition  of  the  offense^  and 
is  not  subject  to  the  criticism  made. 

[4]  He  further  instructed  the  jury  tliat 
they  must  t>elieve  beyond  a  reasonable  doubt 
that  the  entry  was  made  with  the  intent  to 
commit  the  specific  crime  of  theft,  and  there 
is  nothing  in  the  evidence  to  suggest  tliat,  if 
appellant  did  break  and  enter  the  bouse,  the 
Intent  to  steal  was  conceived  after  be  enter- 
ed the  bouse,  and  the  conrt  did  not  err  In 
refusing  the  special  charges  raising  this  i»- 
sue.  Appellant  denied  entering  the  house. 
Dabney  says  he  entered  It  by  opening  the 
door,  and  a  gold  scarf  pin  was  lost  tliat  eve- 
ning. It  la  never  error  to  refuse  a  charge  on 
an  issue  not  raised  by  the  testimony.  De- 
fendant's testimony  was  a  positive  doilal 
that  he  entered  the  bouse,  and,  under  this 
evidence,  there  was  no  affirmative  defense  to 
present,  nor  Buggeetlon  that  he  entered  tbe 
house,  if  he  did  do  so,  for  any  other  purpose 
than  theft  If  he  had  taken  food,  without 
the  consent  of  the  owner,  it  would  bare  been 
burglary. 

We  have  carefully  read  and  considered  all 
the  grounds  In  the  motion  for  new  trial,  and 
none  of  them  present  reversible  error. 

The  Judgment  is  affirmed. 
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BEOiBETRT  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Jane  26, 

1612.) 

Homicide  300*)— Btidesce— SnmcnNCY. 

In  a  murder  trial,  an  instruction  as  to  de< 
fense  of  one's  self  or  of  another  is  improperly 
eiven  where  there  Is  no  evidence  that  accused 
was  so  acting. 

[Ed.  Note. — or  other  cases,  see  Homlcidei 
Cent.  Die.  K  614,  616-620,  622-630;  Dec  Dig. 
I  300.*] 

Appeal  from  District  Court,  Wteblta  Goim- 
ty:  Jo  A.  P.  THckson.  Judge. 

Harry  Rembert  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Be- 
Tcrsed  and  remanded. 

Mathls  ft  Kay*  of  Wichita  Falls,  for  ap- 
pellaoL  C.  E.  Lane,  Asat  Atty.  Gen.,  for 
tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  given 
10  years  in  the  penitentiary.  A  brief  sum- 
mary of  the  evidence  discloses  that  the  fa- 
ther of  appellant,  Frank  Rembert,  Sr.,  said 
to  the  deceased.  Hardwire,  that  he  had  "a 
good  mind  to  siclc  his  boys  on  bim,  damn 
scoundrel,"  or  words  to  that  effect  There 
Is  considerable  controversy  and  contradic- 
tion In  the  evidence  as  to  whether  Franlc 
Rembert,  Sr.,  said,  "I  have  a  notion  to  sick 
my  boys  on  you,"  or  "to  sick  my  boy  on 
you,"  or  "to  sick  that  boy  on  you."  A  good 
deal  of  importance  seemed  to  have  been  at- 
tached  In  the  trial  below  to  the  peculiar  lan- 
guage used  by  the  fother  of  appellant  to  the 
deceased.  This  occurred  In  the  street  near 
tbe  sidewalk.  The  deceased  went  down  the 
street,  and  appellant,  a  young  man,  followed 
lUm.  After  going  a  short  distance,  they  en- 
gaged In  a  personal  difficulty  which  attracted 
a  crowd.  Some  of  the  evldokce  shows  that 
Frank  Bembot,  Jr.,  also  engaged  in  the 
trouble  wiUi  tbe  deceased.  The  facts  further 
disclose  tbe  deceased  was  a  much  stouter 
man  than  appellant,  who  was  getting  the 
better  of  tbe  flgbt  KoA  bad  appelant  under 
bis  arm  with  his  head  down,  and  was  beating 
bim  on  the  bead  with  the  butt  aid  of  a 
knife,  the  knife  being  open.  The  deceased, 
bowerer,  was  not  using  tbe  blade  of  the 
knife,  but  <mly  Uie  butt  end.  Frank  Rem- 
bert, Sr.,  father  of  appellant,  was  watchii^ 
tbe  difflcttlt7,  but  took  no  part  In  It.  Some 
one  said  something  aboat  deceased  having  a 
knife  in  bis  band  when  the  tether  of  appel- 
lant msbed  la  and  took  the  knife  from  him; 
and  the  theory  of  tbe  state  farther  is,  at 
tbis  point,  that  the  father  stabbed  tbe  de- 
ceased in  the  throat  with  it  and  once  In  the 
neck.  Tbe  wnund  In  the  De<^  did  not  seem 
to  be  considered  of  much  importance.  The 
cat  in  the  throat  partly  severed  the  wind- 
pipe. Sqb^equent  to  this  wound,  while  in 
the  hospital,  pneumonia  set  up  and  deceased 


died.  The  doctor  Indicates  that  tbe  pneu- 
monia was  brought  about  by  suction  of  blood 
Into  tbe  lungs  from  the  wound.  The  doctors 
sewed  up  the  wound,  and  In  a  fit  of  coughing 
or  for  some  reason  the  stitches  became  bro- 
ken, the  wound  opened,  and  the  blood  prob- 
ably was  sucked  into  the  lungs  on  that  oc- 
casion. There  Is  evidence  also  that,  while 
they  were  flghtlng,  deceased  struck  at  ap- 
pellant with  the  open  knife  in  bis  hand,  and 
appellant,  warding  off  tbe  blow,  knoclied  the 
arm  or  band  In  which  the  knife  was  being 
held  against  his  throat,  and  that  deceased 
was  cut  In  that  manner.  This  is  a  sufficient 
statement  of  the  case  to  review  the  ques- 
tlOQs  suggested  for  reversal. 

The  court  charged  tbe  Jury  with  reference 
to  murder  In  both  degrees,  and  manslaughter 
as  well  as  the  law  of  prlndpals.  Among 
other  things,  the  court  charged  the  Jury  as 
follows:  "If  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant acted  alone,  or  acting  with  Frank  Rem- 
bert, Sr.,  and  Frank  Rembert,  Jr.,  or  either 
of  them  with  a  knife,  the  said  knife  being 
a  deadly  weapon  or  instrument  reasonably 
calculated  and  likely  to  produce  death  by  the 
mode  and  manner  of  its  use,  In  a  sudden 
transport  of  passion,  aroused  without  ade- 
quate cause,  and  not  in  defense  of  himself 
against  an  unlawful  attack  or  In  defense  of 
Frank  Rembert,  Sr.,  or  Frank  Rembert^ 
Jr.,  reasonably  producing  a  rational  fear  or 
expectation  of  death  or  serious  bodily  In- 
Jury,  with  intent  to  kill  did  cut  and  thereby 
kill  Ed  Hardwlck  as  charged  in  the  indict* 
ment,'you  will  find  him  guilty  of  murder  in 
the  second  degree,"  etc.  Tlw  law  of  man- 
slaughter was  applied  In  the  same  way  and 
In  the  same  language  as  to  the  acting  to- 
gether of  the  parties,  etc. 

It  Is  urged  these  charges  ara  erroneous. 
We  are  of  opinion  that  the  contention  Is  cor- 
rect There  Is  no  evidence  in  this  record 
that  we  have  been  able  to  find  that  appelant 
In  defense  of  Frank  Rembert,  Sr.,  or  Frank 
Rembert,  Jr..  cut  or  killed  Ed  Hardwlck 
from  any  standpoint  Appellant  was  not 
armed;  that  is,  be  did  not  use  any  arms 
during  the  trouUe.  The  nearest  an^roach 
to  his  using  arms  at  all  was  that,  during  tbe 
difficulty,  be  ran  bis  band  into  his  podiet 
to  get  bis  knife  and  did  get  it  but  imme- 
diately put  it  bade  In  bis  podcet  without 
opening  it.  There  Is  not  any  evidemie  In  tiie 
record  that  we  have  been  able  to  dlscorer 
that  be  was  defmdittg  bla  father  or  twotber. 
In  fact,  the  erldence  discloses  that  be  was 
flghtlng  wttb  deceased,  and  that  the  father 
came  to  bis  reecua.  Ttala  Is  the  state's  case. 
The  ease  was  submitted  to  tbe  Jury  upon 
facts  not  borne  out  by  the  record,  and  upon 
Issues  not  suggested  by  the  testimony. 

The  court  further  charged  with  reference 
to  self-defense  that,  "If  tbe  defendant  alone, 
or  together  with  Frank  Rembert,  Sr.,  and 
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Frank  Rembert,  Jr.,  or  either  of  them,  was 
•engaged  with  the  deceased  In  a  pergonal 
•enconnter,  and  that  the  deceased  had  made 
an  attack  npon  the  defendant  or  Frank  Retu- 
"bert,  Sr.,  or  Frank  Rembert,  Jr.,  which, 
from  the  manner  and  character  of  it,  either 
considered  alone  or  In  connection  with  the 
Telatlve  strength  of  the  parties,  caused  the 
■defendant  or  Frank  Rembert,  Sr.,  or  Frank 
Rembert.  Jr.,  or  either  of  them,  to  have 
reasonable  expectation  or  fear  that  death, 
or  serious  bodily  harm  was  about  to  be  in- 
fiicted  upon  the  defendant,  or  Frank  Rem- 
bert, Sr.,  or  Frank  Rembert,  Jr.,  by  the  de- 
•oeased,  and  that,  acting  under  such  reason- 
Able  expectation  or  fear,  the  defendant  or 
Frank  Rembert,  Sr.,  or  Frank  Rembert,  Jr., 
•ont  the  deceased  with  a '  fcnlf e  and  thereby 
killed  the  deceaMd»  yon  wUI  acquit  the  de> 
Cendant" 

The  court  further  charged  the  jury  that 
-"the  defendant,  or  Frank  Rembert,  Sr.,  or 
Frank  Rembert,  Jr.,  would  be  justlfled  in 
Wiling  the  deceased  If  It  Is  shown  to  have 
"been  done  to  prevent  the  deceased  from  mur- 
dering or  maiming  them,  or  either  of  them, 
or  infilcting  upon  them  or  either  of  them 
«erlous  bodily  injury.  Of,  If  It  is  shown 
that  at  the  time  of  the  killing  or  immediate- 
ly preceding  such  killing,  deceased  had  made 
or  nns  in  the  act  of  making  some  hostile 
demonstration  towards  the  defendant  or 
Frank  Remb«t,  Sr.,  or  Frank  Rembert,  Jr., 
such  as  would  produce  in  their  minds  or  in 
the  mind  «f  either  of  them  a  reasonable  fear 
-or  expectation  af  death  or  some  serious  bodi- 
ly Injury,  byt  In  that  case,  to  justify  the 
UUlng,  It  must  have  reasonably  appeared  to 
the  defendant  and  Frank  Rembert,  Sr.,  and 
Frank  Rembert,  Jr.*  from  the  acts  or  words, 
•coupled  with  the  acts  of  deceased  that  he 
intended  to  murder,  malm,  or  inflict  some 
<erloue  bodily  Injury  npon  the  defendant  or 
Frank  Rembert,  Sr.,  or  Frank  Rembert,  Jr., 
.and  the  kiUlng  must  have  taken  place  while 
■the  deceased  was  In  the  act  of  committing 
■anCh  offense  or  after  some  act  d(me  by  him 
showing  evidently  an  Int^tlon  to  commit 
such  an  oftense.  Therefor^  it  you  believe 
from  the  evidence  tliat  the  defendant,  w 
■Frank  Rembert,  Sr.,  or  Frank  Rmibert,  Jr., 
at  tbe  time  of  the  homlddB  beliflved  that  his 
iUB  was  in  danger,  or  that  the  life  of  ekber 
•of  them  was  la  dang»,  or  that  tluv»  or  el< 
thflr  'Ot  •them,  were  In  dai^er  of  serious  bodl- 
If  Injin?  -bdng  Inflicted  upon  them,  or  eltlier 
.of  tlwm,  soCh  fear  bting  produced  by  hostile 
sets  oa  the  part  of  the  deceased,  and  that 
.at  the  time  the  4e£end8nt  or  Frank  Bend>wt, 
Sr.,  or  Stenk  Bttnbert;  Jr.,  cut  and  killed 
the  •deceased  <U  they  did  eo  cut  and  klU 
-Urn),  it  neaonaUy  appeared  to  them  from 
.all  the  ■drennataaoes  of  the  case,  viewed 
from  the  standpoint  of  the  defendant  and 
from  the  stanc^lnt  of  Frank  Bemb^  Br^ 
.and  Xrank  Itembert;  Jv^  that  the  deceased 


was  about  to  cut  the  defendant  or  Frank 
Rembert,  Sr.,  or  Frank  Rembert,  Jr.,  or 
either  of  them,  witb  a  knife,  or  if  from  tte 
evidence  you  believe  that,  at  the  time  of  the 
killing,  the  deceased  had  made  an  attack 
npon  the  defendant,  or  Frank  Rembert,  Sr., 
or  Frank  Rembert,  Jr.,  which  from  the  man- 
ner and  character  of  the  same,  and  the  rel- 
ative strength  of  the  parties,  caused  the  de- 
fendant or  Frank  Rembert,  Sr.,  or  Frank 
Rembert,  Jr.,  to  have  a  reasonable  expecta- 
tion or  fear  of  death  or  serious  bodily  in- 
jury, and  that,  acting  under  such  reasonable 
expectation  or  fear,  viewed  from  the  stand- 
point of  the  defendant  and  Frank  Rembert, 
Sr.,  and  Frank  Rembert,  Jr.,  the  defendant 
or  Frank  Rembert,  Sr.,  or  Frank  Bembert, 
Jr.,  killed  the  deceased,  then  you  will  acqnlt 
the  defntdant." 

Then  follows  the  limitation  npon  the  rl^t 
of  self-defense  pretty  much  In  the  same  lan- 
guage as  in  the  previously  quoted  charges. 
The  only  evidence  In  the  case  that  suggests 
that  appellant  was  Instrumental  In  bringing 
about  the  death  of  deceased  was  the  tact 
that,  in  warding  off  a  blow  struck  at  him  by 
the  deceased,  he  acddently  caused  the  de- 
ceased himself  to  cut  his  own  throat.  Tber<' 
was  one  witness  who  so  testified.  But  the 
testimony,  generally  speaking,  was  to  the 
effect  that  appellant  and  deceased  were  fight- 
ing; that  appellant  did  not  use  a  knife,  but 
deceased  had  an  opened  knife  In  his  hand, 
and  this  knife  was  taken  from  him  by  Frank 
Remb«rt.  Sr.,  and  used  by  him  In  stabbing 
the  decMsed.  The  evidence  showed  b^ond 
any  question  that  this  was  a  fight  engaged  In 
by  the  two  young  men,  and  It  may  be  on  ac- 
count of  what  the  father  said  was  the  cause 
of  his  son  (appellant)  engaging  In  the  fight 
No  witness  testifies  that  appellant  used  a 
knife  in  the  difficulty.  That  be  was  fighting 
alone  with  his  fist  a  man  much  superior  In 
strength,  was  getting  the  worst  of  the  fi^t, 
and  that  bis  father  rushed  In  and  took  de- 
ceased's knife  from  bim  and  used  it.  Is  the 
evidence.  The  evidence  doea  not  disclose 
as  fiw  as  we  have  beoi  able  to  dlsoonr, 
there  was  any  consptracy  to  klU  deceased, 
but  the  stattf  B  evidence  exdndee  this  Idea, 
because  the  father  did  not  undwtake  to  en- 
ter Into  the  trouble  lutll  bis  won  was  get- 
ting the  worst  of  the  trouble,  and  Umi  dis- 
armed deceased  and  used  tiie  knlto  of  deoeaa- 
ed  tai  infllctlnt  tbe  wound.  Thue  no  evi- 
dence jDStUyinff  a  charge  fliat  defendant  klll< 
ed  or  stabbed  deceased  In  defense  of  bis 
ULthet  or  brother,  or  that  be  stabbed  bim  at 
alL  Tbe  case  was  tried  npm  false  tbeorlia 
so  far  as  the  eba^  is  concomed,  and  au- 
tborlied  a  convlcam  upmi  a  state  of  tads 
not  found  In  tbe  reonrd.  We  dean  It  mmee* 
eesary  to  go  Into  a  fmtber  dlerosslMH  of  tbe 
matter. 

The  judgment  la  rewaed,  and  tba  canst 

la  remanded. 
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ST.  LOUIS,  a  r.  &  T.  by.  go.  t.  sbale 

et  aL 

<Coart  of  Civil  Appeals  of  Texas.  Dallas. 
June  IS,  1912.   On  Behearing, 
Jane  22,  1912.) 

1.  Masteb  ahd  Sebvaut  (I  256*)— Injuries 
TO  Eicplot£— Acnoira— WHAT  liAW  Got* 
BBns. 

When  Uw  petition  In  an  action  for  the 
death  of  a  railroad  employfi  does  not  disclose 
that  the  suit  is  based  on  the  federal  Employ- 
er's UatulitT  Act  (Act  Cong.  April  22,  1908,  c. 
149.  85  Stat.  65  [U.  S.  Comp.  St  Supp.  1911, 
p.  1322]),  it  will  be  held  that  plaintUf  !•  not 
aeeUns  recoTery  for  an  injarj  received  vfaUe 
engaged  in  interstate  eonunerce,  and  the  suffi- 
ciency of  the  petition  mast  be  tested  hj  the 
■tate  law. 

[Eid.  Note.— For  other  caseB,  aee  Haater  and 
Servant.  Gent  Dig.  H  800-812,  815;  Dec.  Die 
I  256.*] 

2.  Pabtibs  (I  76»)  —  Wawt  or  OAFAoiTr  to 

'  Sui^Plxa  in  Abatkuent. 

Where  do  plea  in  abatement  for  want  of 
capacity  in  plaintiffs  to  maintain  the  snit  was 
filed,  as  required  by  Ber.  St  1895,  arts.  1268, 
1269,  defendants*  requested  instruction  for  a 
directed  verdict  because  of  plaintiffs'  alleged 
iocapadty  to  proaecnte  the  suit  was  properly 
refused. 

[Ed.  Note.— For  other  ieaaes,  see  Parties, 
Cent  Dig.  H  117-121;  Dec  Dig.  |  76L*] 

3.  BfABTBB  AND  SkBVANT  (|  262*)— INJTTBT  TO 
£jMPI.0T^DaFEN8ES— PUEADINO. 

Where,  in  an  action  in  the  state  court  for 
the  death  of  a  railroad  employ^,  plaintiffs  set 
forth  in  their  iMtition  a  fact  entitling  them  to 
recover  under  the  statutes  of  Texas,  and  the 
defendants  did  not  plead  the  federal  Employ- 
er's Liability  AetjAct  Cong.  April  22,  1908,  c. 
149.  35  Stat  65  [tl.  S.  Comp.  St  Supp.  1911. 
p.  1322]),  defendants  could  not  invoke  the  fed- 
eral statute  to  defeat  the  plaintiffs*  right  of 
recovery. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  865-869;  Dec.  Dig.  § 
262.*] 

4.  Death  (|  81*)— Pxbsons  Bntttud  to 
Sue— BEincnoiABns. 

The  fact  that  an  action  nnder  the  state 
statute  for  the  death  of  a  railroad  employ^ 
was  brought  in  the  name  of  the  real  beneficia- 
ries, and  not  la  the  name  of  some  administra- 
tor or  executor  of  the  decedent's  estate,  did 
not  prevent  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Death, 
Cent  Dig.  11  36-46,  48;  Dee.  Dig.  {  31.*] 

On  Behearlng. 

u.  COHMEBCI  <i  27*>— RAILBOADB  —  EhCPLOT- 
EB'a  LlABILlTT  AOX. 

Where  a  switchyard  cleil  while  taking 
data  from  cars,  some  of  which  had  just  arrived 
from  outside  the  state,  but  none  of  which  were 
shown  to  be  destined  for  any  such  points,  was 
killed  by  a  switch  engine  operated  by  the  local 
switch  crew,  the  cause  of  action  for  his  death 
was  not  controlled  by  the  federal  Employer's 
UahiUty  Act  (Act  Gong.  April  22,  1908,  c  149, 
35  SUt  66  ru.  S.  Comp.  St  Supp.  1911.  p. 
1322]);  the  defendant  railroad  company  in  its 
relation  to  the  accident  not  being  engaged  in 
interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  |  26;  Dec.  Dig.  {27.*] 

Appeal  from  District  Oonrt,  Grayaon 
County;  B.  L.  Jones,  Judge. 

Action  by  Maude  Seale-aiul  others  against 
the  St  LoQla,  San  Francisco  ft  Texas  Ball- 


way  Company.  From  a  Jndg^ment  tor  plain- 
tiffs, defendant  appeals.  Affirmed. 

Andrews,  Ball  &  Streetman,  of  Ft  Worth, 
and  Head,  Smith,  Hare  &  Head,  of  Sher- 
man, for  appellant  Wolfe,  Maxey.  Wood  & 
Haven,  of  Sherman,  for  appellees. 

RAINET,  O.  J.  Appellees  sued  the  ap- 
pellant to  recover  damages  for  the  n^ll- 
gent  killing  of  Memory  T.  Seale,  who  was 
the  Bon  of  T.  H.  and  J.  B.  Seale.  and  the 
husband  of  Maude  Seal&  A  trial  was  had 
and  a  verdict  and  Juc^pnent  were  rendered 
for  plalntlfVs,  and  defendant  appeals. 

Appellant  complains  of  the  action  of  the 
ooart  In  overruling  Its  second  and  third 
special  exertions  to  plaintiff^'  petition,  on 
the  groond  that  told  petition  did  not  show 
that  at  the  time  ot  the  acddoit  whethw  or 
not  d^ten^int  was  esiffiged  in  Interstate 
commerce,  and  whether  or  not  deceased  was 
engaged  In  handling  said  commerce.  ' 

[1]  The  proposition  submitted  by  api>el- 
lant  under  said  assignment  is:  "If  deftod- 
ant  was  engaging  In  Oie  tnnqwrtatlon  of 
IntOTBtate  conunerc^  and  deceased  was  in  its 
onploy  In  connecUon  therewith  at  the  time 
he  was  Injured,  the  cause  of  action  and  de- 
fendant's liability  would  be  governed  by  and 
founded  upon  the  act  of  Congress  passed 
April  22,  1908.  enUtled  *An  act  relating  to 
the  llabllll7  of  common  earrlws  by  railroads 
to  their  employes  In  certain  cases,'  while.  If 
defendant  was  not  so  engaged,  the  rights  of 
the  parties  would  be  governed  by  and  found- 
ed upon  the  death  and  assumption  of  risk 
statutes  and  other  laws  of  the  state  of  Tex- 
as. These  laws  being  different,  the  defend- 
ant, by  special  exception,  had  the  right  to 
require  plaintiffs  to  allege  In  their  petition 
such  fftcts  as  would  enable  it  to  determine 
which  of  these  lami  applied.**  We  do  not 
think  the  court  erred  in  ovemdlng  the  ex- 
ceptions as  stated.  Tbe  action  was  brought 
under  the  state  law  and  the  petition  stated 
a  good  cause  of  action,  and  was  not  subject 
to  the  exceptions  presented.  This  precise 
question  was  passed  upon  by  this  court  In 
the  case  of  Railway  Co.  v.  Neaves,  127  S.  W. 
1090,  and  a  writ  of  error  was  denied  by  our 
Supreme  Court;  the  holding  In  said  case  be- 
ing contrary  to  appellant's  contention. 

The  evidence  shows  that  at  the  time  Mem- 
ory T.  Seale  was  killed  he  was  in  the  em- 
ploy of  appellant  in  the  capadt?  of  yard 
clerk  in  the  yards  in  North  Sherman,  Gray- 
son county,  Tex.  While  In  the  discharge  of 
bis  duties  as  such  clerk  he  was  struck  and 
killed  by  appellant's  servants  in  the  negli- 
gent operation  of  an  engine.  The  court  did 
not  err  In  charging  the  Jury  that  deceased 
had  Just  gone  to  work  as  yard  clerk  for  ap- 
pellant The  evidence  shows  he  was  killed 
at  night  when  be  had  been  at  work  for  the 
first  time  In  that  capacity  about  forty  mln- 
utes.   We  think  the  eridencfl  such  that  the 
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isBoe  of  dlsoorered  pail  was  raised,  and  the 
court  did  not  err  In  diarglog  on  that  Issue. 

[21  The  trial  coart  refused  a  special  cnarge 
requested  by  appellant,  of  whlcb  It  com- 
plains, said  charge  reading:  plalntUTs 
In  this  case  are  not  shown  to  be  the  legal 
representatives  of  the  deceased,  M.  T.  Scale, 
and  are  not  entitled  to  prosecute  this  suit, 
nor  to  recover  in  any  sum,  and  you  wlU 
therefore  return  your  verdict  In  favor  of  de- 
fendant" The  proposition  submitted  there- 
under la:  'The  deceased,  at  the  time  of 
receiving  the  Injuries  which  caused  his 
death,  was  engaged  In  interstate  commerce, 
and  the  cause  of  action.  If  any,  arising  on 
account  of  hia  death  Is  based  upon,  and  con- 
trolled by,  the  act  of  Congress  approved 
April  22,  190S,  entitled  'An  act  relating  to 
the  liability  of  common  carriers  by  railroads 
to  their  employes  in  certain  cases,*  common- 
ly called  the  'Federal  Employer's  Liability 
Act,'  and  not  the  Texas  death  statute,  whlcb 
was  superseded  by  the  said  act  of  Congress 
as  to  causes  of  action  coming  within  its 
terms,  and,  since  the  plaintlCFs  have  not 
brought  themselves  within  the  provisions  of 
said  act,  there  can  be  no  recovery  on  their 
part  In  this  suit."  We  are  of  the  opinion 
that  the  court  did  not  err  In  refusing  said 
charge.  There  was  no  plea  In  abatement  for 
the  want  of  capacity  in  plaintiffs  to  main- 
tain this  suit,  which  was  necessary  under 
our  statutes  to  take  advantage  of  such  de- 
fects, if  any,  and  which  plea  should  be  filed 
in  due  order  of  pleading.  Rev.  St,  arts. 
1268,  1269;  Blum  v.  Strong,  71  Tex.  328,  6 
S.  W.  167. 

[3]  The  statutes  of  Texas  authorize  a  re- 
covery by  plaintiffs  as  set  forth  in  their 
petiUou,  and  there  was  no  pleading  by  de- 
fendant setting  forth  as  a  defense  to  said 
cause  the  act  of  Congress  approved  April  22, 
1908,  enUtled  "An  act  relating  to  the  liabili- 
ty of  common  carriers  by  railroads  to  their 
employe  In  certain  cases,"  commonly  called 
the  "Federal  Employer's  LlablUty  Act," 
which  act,  whatever  effect  it  may  have  upon 
the  state  statutes,  cannot  be  Invoked  to 
defeat  plaintiffs*  right  of  recovery  in  this 
suit,  as  it  was  in  no  way  pleaded  by  defend- 
ant. 

[4]  The  plaintiffs  are  the  real  beneflda- 
ries.  The  fact  that  the  suit  was  not  brought 
In  the  name  of  some  administrator  or  execu* 
tor  of  the  estate  of  Memory  T.  Seale^  de- 
ceased,  should  not  prevent  a  recovery. 

All  assignments  not  mentioned  herein  have 
been  considered,  but  none  present  reversible 
error. 

The  evidence  supports  the  verdict,  and  the 
judgment  !•  affirmed. 

On  Rehearing. 

[B]  Appellant  Insists  that  the  ftiets  of  this 
case  bring  it  within  the  act  of  Congress  ap- 
proved April  22,  1908,  known  as  the  "Fed- 


eral Emidoyer's  UabUlty  Act,"  and  the  same 
Is  controlled  by  Us  provisions.  Aa  said  by 
Mr.  Chief  Justice  Brown  bi  the  case  of  M., 
K.  A  T.  By.  Go.  of  Texas  v.  Blaladc  (Sapb) 
147  S.  W.  659,  recently  decided:  *?hl8  court 
has  never  questioned  that  the  Constitution 
of  the  United  States  and  the  laws  enacted 
by  Congress  In  the  exercise  of  powers  de- 
rived from  that  Constitution  are  superior  to 
the  law's  of  this  on  the  same  subjects."  We 
are  of  the  opinion,  however,  that  the  &cta 
In  this  case  do  not  bring  It  within  the  par- 
view  of  the  federal  statute.  The  deceased 
was  run  over  and  killed  by  a  switch  engine 
operated  in  the  yards  of  appellant  In  Sher- 
man, Tex.  He  was  working  under  T.  A. 
Grlbble,  who  was  chief  clerk  out  at  those 
yards,  and  In  charge  of  the  same.  Deceas- 
ed's work  was  done  In  connection  with  the 
clerks  in  the  yar^  and  with  the  switch 
crew.  After  a  train  was  brought  in,  it  was 
delivered  to  the  switch  crew.  The  first  act 
was  to  obtain  the  numbers  of  the  cars  and 
make  a  record  of  them  In  the  office.  Then 
the  switch  crew  began  the  work  of  tearing 
the  train  up  and  making  new  trains.  He 
got  the  numbers  and  Initials  of  each  car  that 
came  in  and  went  out  of  the  yards.  When  a 
train  comes  In  the  yards,  he  goes  out  and 
gets  the  number  and  hiltlals  of  each  car, 
and  gets  the  seals  that  are  on  the  car  doors. 
Whatever  impression  Is  on  the  seal  he  keeps 
in  his  book  that  he  carries.  Be  gets  the 
number  of  the  train.  He  gets  the  cars  that 
are  made  out  for  this  train  according  to  the 
conductor's  switch  list.  He  puts  the  cards 
on  the  cars  in  order  that  the  Bwitchman 
may  switch  the  train  properly.  After  he 
does  that,  he  goes  in  the  office  and  checks 
bis  list,  checks  his  book  in  the  office  with 
the  train  clerk,  and  also  enters  his  seals.  It 
is  done  in  order  to  keep  records.  A  train 
was  coming  In  from  Oklahoma  at  that  time. 
It  was  a  freight  train.  The  North  Shermau 
yards  were  the  terminal  for  that  train;  that 
is,  that  was  the  ^d  of  the  run  of  that  train. 
If  any  trains  went  south,  they  were  made 
up  In  the  yards,  new  trains,  and  sent  south, 
or  other  trains  made  up  and  sent  north. 
The  evidence  does  not  show  that  any  of  the 
cars  In  the  train  coming  In  were  destined  for 
other  points.  Such  being  the  evidence,  this 
case  ie  not  controlled  by  said  federal  act 
The  motion  for  rehearing  is  OTtfntled. 


SAN  ANTOJlIO  TRACTION  CO.  t.  HAUS- 
KINS  et  aL 

(Court  of  Civil  Appeals  of  Texas.  San  Antonio. 
May  22,  1912.   Relicaring  Denied 
June  26,  1912.) 

1.  Cabrdebs  (S  S21*)— Caxbiagk  or  Pabsbx- 
QBBs— iHJtnuEa  —  Acvions  —  IinnKQcnoxs 

— BUBDEN  OP  PbOOF. 

Id  an  action  against  a  street  railway  com- 
pany for  iojuries  to  &  passenger,  an  InstructioQ 
that  if  a  place  where  defendant  stopped  a 


•For  other  ums  sm  mtjn  (opto  and  moUcq  NUMBER  la  DM.  Dig.  A  Am.  Pig.  K*r  Nd.  SttrMs  A  Rap'r  ladaw 


Digitized  by 


Google 


SAN  AKTONIO  TBAOTION  CO.  t.  HAUSKIXS 


1101 


«ar  to  enable  plaintiff  to  alight  was  a  reason- 
■blj  safe  place  to  alight,  and  plaintiff  alishted 
from  the  car  safely,  and  after  she  alighted  and 
was  walking  away  therefrom  she  stepped  into 
«  hole  Id  the  street,  and  was  thereby  caosed 
to  fall,  and  as  a  result  was  injured,  then  the 
Jnry  should  find  for  defendant,  was  erroneoas 
as  placioc  the  burden  on  defendant  to  show 
not  only  that  plaintiff  alighted  from  the  car 
safely  and  was  injured  while  walking  away  by 
a  hole  in  the  street,  bat  alio  that  the  place 
where  defendant  stopped  the  car  was  a  rea- 
sonably safe  place  to  alight 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1247,  1326-1336, 1343;  Dec  Dig. 
I  321.*] 

2.  CABBiBBa  (I  321*)— Cabbiaob  of  Pabskn- 

OBBft—lNJUBIKS— AOTIONS— iNBTBUOnONB. 
Where  plaintiff  claimed  that  she  was 
thrown  from  defendant's  street  car  and  Injared 
by  the  sadden  starting  of  the  car,  and  also 
that  the  car  stopped  at  a  point  where  there 
was  a  bole  in  the  street  into  which  plaintiff 
stepped  as  she  alighted,  while  defendant  claim- 
ed that  plaintiff  was  not  iidnred  until  after 
she  had  left  the  ear.  when  she  stuped  Into  a 
hole  in  the  street,  deftndant  was  entiUed  to 
an  instruction  tba^  if  the  car  was  not  started 
while  plaintiff  was  in  the  act  of  alighting,  and 
she  alighted  safely  therefrom,  and  after  she 
had  alighted  she  turned  and  walked  away  and 
■teppea  into  a  hole  in  the  street  a  step  or  two 
from  the  place  where  she  had  alighted  and  was 
theretv  caosed  to  falL  then  defendant  was  not 
liable. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  H  1247, 1326-1336, 1343;  Dec  Dig. 
I  321.'] 

a  Trial  (|  194*)  —  iHSiBucnom— Whobt 

OF  Evidence. 

Such  instruction  was  not  objectionable  as 
on  tbe  weight  of  the  erideoce. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  »  413,  436,  439-441,  446-4B4,  456-466; 
Dec.  Dig.  1 194.*] 

4.  CABUBBB  (f  818*)— GABBUOI  of  PAflSSK- 

OKBS— iNJUItUEB— 4CTI0N8— ETIDBNCB. 

In  an  action  for  injuries  to  a  passenger  as 
■he  was  alighting  or  after  she  had  alighted 
from  the  street  car,  evidence  held  insuffident 
to  raise  the  issue  whether  she  stepped  into 
the  hole  when  she  alighted  from  the  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  1270,  1307-1314;  Dec  Dig.  i 
318.*] 

6.  Cabkixbs  (f  820*)— Cabbiaob  of  Passbn- 

OBBB— IHJUBIKB— AUOHTIHO  FBOU  CAB—Xs- 
BUE8. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger by  stepping  into  a  hole  In  the  street 
after  she  had  alighted  from  a  car,  tbe  evidence 
was  insufficient  to  raise  the  issue  whether  sbe 
stepped  into  the  bole  as  she  stepped  from  tbe 
car,  it  was  also  Improper  to  submit  tbe  issues 
whether  the  conductor  failed  to  assist  her  to 
alight  and  whether  he  informed  her  of  the  ex- 
istence of  tbe  hole. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1118.  1126,  1149,  1163,  1160. 
1167,  IITO,  119%  1816-1820;  Dee.  Dig.  i 
32a*] 

•6.  Gabbibbs  (I  821*)— Casbxaok  of  PAsasir- 
OKBS—lNJUBiBB— Actions— iNsnucnons. 
Where  plaintiff  at  the  time  abe  alighted 
from  a  street  car  and  was  injured  was  a  strong 
hralthy  woman,  and  there  was  no  evidence  that 
■he  was  incumbered  or  that  the  step  was 
moddy,  bat  she  claimed  that  she  was  Uirown 
from  the  car  by  a  sudden  movement  thereof, 
while  all  the  other  evidence  indicated  that  sbe 
alighted  in  safety  and  thereafter  stepped  into 
a  hole  in  the  street  and  was  injured,  the  car- 


rier was  entitled  to  an  instmctlon  that  tbe 
jury  should  disregard  tbe  issues  made  by  plain- 
tiff's pleadings  as  to  the  conductor's  duty  to 
assist  her  to  alight. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  ||  1247,  1820-1836, 1348;  Dee.  Dig. 

Appeal  District  Court,  Bexar  Coun- 
ty; J.  L.  Camp,  Judge. 

Action  by  Nellie  B.  Hausklns  and  others 
against  tbe  San  Antonio  Traction  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.  Beversed  and  remanded. 

Templeton,  Brooks,  Napier  &  Ogden,  of 
San  Antonio,  for  app^ant  T.  H.  Bldge- 
way  and  John  Sehom,  both  of  San  Antonio, 
for  appelleeB.  ' 

MOURSUND.  J.  Nellie  B.  Hauaklns  and 
her  buBbaud,  J.  B.  Hansklna,  med  appel- 
lant for  $30,000  damagea,  alleged  to  have 
been  sustained  by  her  on  account  of  Injuries 
received  while  alighting  ftom  one  of  app^- 
Isnt's  cars.  Tbe  grounds  of  negUgwce  al- 
leged vrae:  (1)  That  the  car  was  started 
op  whUe  she  was  alighting,  canaing  her  to 
be  thrown  to  the  ground  and  pavement  with 
great  force  and  violence.  <2)  That  the  car 
was  stopped  whore  passengers  alighting 
from  the  same  would  step  npon  a  portion  of 
the  street  which  was  rough,  uneven,  and 
filled  with  holes,  and  that  when  Mrs.  Haus- 
klns alighted  from  said  car  she  stepiied  Into 
a  bole  or  dqjresslon,  in  consequence  of 
whidi  sbe  wss  thrown  to  the  ground  and 
Injured.  That  by  reason  of  such  condition 
of  the  street  It  became  the  du^  of  d^oid-, 
ant  and  Its  employes  to  inform  Mrs.  Haus- 
tdns  thereof  and  to  assist  her  In  alighting  ia 
safety,  but  that  they  failed  to  ao  warn  or 
assist  her.  The  defoidant  answered  by  gen- 
eral and  special  denial,  and  further  special- 
ly answered  that  her  injurleih  If  any,  were 
reoelved  after  she  had  left  tbe  car  and  bad 
ceased  to  be  a  passenger,  and  because  of  the 
negligent  and  careless  manner  In  which  sbe 
walked,  and  Iqr  her  negligently  string  In. 
to  a  hole  In  the  street  aftw  abe  had  ceased 
to  be  a  passenger,  and  without  any  fault  on 
the  part  of  defendant  The  trial  before  a 
Jury  resulted  In  a  verdict  and  Judgment  for 
f2.000,  from  which  defendant  appealed 

The  tot  assignment  of  error  complains  of 
tbe  refusal  of  the  court  to  give  avedal 
charge  No.  4,  requested  by  defendant,  as  fol- 
lows: "If  yon  believe  from  tbe  evidence  that 
the  car  was  not  started  up  while  the  plain- 
tiff Mrs.  HansUns  wss  in  the  act  (tf  alli^t- 
injS,  and  that  she  alighted  safely  from  said 
car,  and  after  sbe  had  alighted  she  turned 
and  walked  away  and  stepped  Into  a  hole  in 
the  street  a  step  or.  two  away  from  the  place 
where  she  bad  allgbted,  and  that  she  was 
thereby  catised  to  fall,  then  you  win  return 
a  TWdlct  for  tbe  defendant"  Tbe  assign- 
ment Is  submitted  as  a  proposition,  also  the 
following  proposition:  "The  only  duty  that 
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defendant  owed  plaintiff  was  to  use  the  care 
required  by  law  to  see  that  she  safely  alight- 
ed. It  was  not  responsible  for  the  condition 
of  the  street  or  for  her  safety,  after  she  had 
alighted  from  the  car,  and  if  she  had  safe- 
ly alighted  and  stepped  into  a  bole  In  the 
street  after  she  turned  to  walk  away,  and 
ws  thereby  Injured,  the  defend&nt  would 
not  be  liable.  Xhls  Issue  was  not  separately 
submitted  by  the  court  In  Its  main  charge, 
and  therefore  the  defendant  was  entitled  to 
have  the  charge  given." 

The  -court  gave  the  following  defensive 
charges:  "If,  however,  yon  find  that  at  the 
time  Mrs.  Nellie  B.  Hansklns  attempted  to 
leave  said  car,  said  car  had  been  stopped, 
and  yon  further  find  that  said  car  was  not 
again  put  In  motion  until  after  Mrs.  Nellie 
B,  ^ansklns  had  left  the  same,  then  you 
are  Instructed  that  plaintiffs  are  not  entitled 
to  recover  under  the  first  paragraph  of  this 
charge,  and  you  will  so  find.  Yon  are  far- 
ther charged  that  if  you  find  that  the  place 
where  the  defendant  stopped  its  car  for  the 
purpose  of  discharging  and  receiving  its  pas- 
sengers was  a  reasonably  safe  place  for  pas- 
sengers to  alight  from  said  car,  and  that 
plaintiff  alighted  from  said  car  safely,  and 
that  after  she  alighted  therefrom  and  was 
walking  away  from  said  car  she  stepped 
into  a  hole  in  the  street  and  was  thereby 
caused  to  fall,  and  as  a  result  thereof  was 
injured,  then  yon  will  find  for  tbe  defend- 
ant under  the  second  paragraph  of  this 
charge." 

[1]  We  think  that  portion  of  the  charge 
last  quoted  was  erroneous  in  placing  tbe 
burden  upon  defendant  of  showing  not  only 
that  plaintiff  alighted  from  the  car  safely 
and  after  she  alighted  therefrom  and  was 
walking  away  she  stepped  in  a  hole  in  the 
street,  but  also  that  the  place  where  defend- 
ant stopped  its  car  for  the  purpose  of  dis- 
charging and  receiving  Its  passengers  was  a 
reasonably  safe  place  to  alight.  Appellees 
admit  in  their  brief  "that,  If  tbe  place  where 
it  stopped  the  car  was  a  reasonably  safe 
place  for  passengers  to  alight,  it  was  enti- 
tled to  a  verdict  on  that  issue,  regardless  of 
whether  Mrs.  Hausklns  alighted  safely  from 
said  car."  This  is  an  admission  that  the  de- 
fensive charge  by  the  court  was  too  bnrden- 
some  upon  defendant,  because  such  charge 
required  much  more  than  a  finding  that  it 
was  a  reasonably  safe  place  to  alight,  In  or- 
der to  find  for  defendant 

[i,  3]  We  believe  that  under  the  pleadings 
In  this  case  defendant  was  entitled  to  have 
the  special  charge  given,  and  that  same 
would  not  have  been  upon  the  weight  of  the 
evidence. 

Appellee  says  the  giving  of  such  charge 
would  have  been  error  because  it  is  not  tbe 
law  that  Mrs.  Hausklns  could  not  recover  If 
she  alighted  on  tbe  ground  in  safety  and 
then  took  one  step  Into  a  hole  in  the  street, 
which  caused  her  to  fall  and  Injure  herself. 
The  proposition  of  law  Involved  In  such  con- 


tention Is  not  before  as  for  ctmslderattm  in 
this  case,  because  the  pleadings  do  not  raise 
any  issue  of  stepping  into  a  hole,  after 
alighting  safely,  but  only  the  issue  that 
when  she  alighted  she  stepped  into  the  hole. 
Nor  does  the  charge  of  the  court  submit  sodt 
Issae,  and  we  see  no  reason  why  the  defen- 
sive charge  should  go  further  than  to  re- 
quire the  finding  of  facts  negativing  tbe 
cause  of  action  as  alleged. 

Counsel  for  appellee  urge  various  reasons 
why  the  refusal  of  the  special  charge  should 
not  be  deemed  reversible  error;  but,  as  tbe 
same  qaestion  will  not  arise  upon  anotbn 
trial,  and  we  think  the  case  should  be  re- 
versed under  the  second  assignment,  we  will 
merely  say  that  we  think  tbe  luidcnnieDt 
shows  error. 

[4]  The  second  assignment  complains  of 
the  charge;  tbe  first  proposition  being  tbat 
the  court  should  not  have  submitted  tbe  is- 
sue whether  Mrs.  Hausklns  stepped  Into  tbe 
bole  or  depression  when  she  alighted  from 
the  car,  because  there  was  no  evldmce  Jus- 
tifying the  submission  of  said  Issue 

We  find  that  Mrs.  Hausklns  did  not  testi- 
fy she  stepped  into  a  hole,  but  that  Just  as 
she  was  about  to  alight  from  the  ear  it  was 
started,  and  that  threw  her  to  the  ground. 

J.  O.  Shannon,  who  was  clerk  in  tbe  drug 
store  into  which  Mrs.  Hausklns  was  taken 
after  she  sprained  her  ankle,  testified  she 
stated  that  the  conductor  was  not  to  blame; 
that  she  stepped  into  a  hole  and  sprained 
her  ankle;  that  she  stepped  to  tbe  ground, 
and  after  she  stepped  to  the  ground  she 
sprained  her  ankl& 

Alexander  Obaves,  another  clerk  hi  such 
store,  testified  that  upon  said  occasion  Mrs. 
Hausklns  said  something  to  the  effect  that 
she  stepped  into  a  hole  In  Soledad  street  and 
turned  her  foot  and  sprained  her  ankle,  and 
it  was  not  tbe  conductor's  fault 

The  witness  Fitzgerald  was  very  positive 
that  be  saw  Mrs.  Hausklns  get  off  the  car, 
and  that  she  made  two  stops  after  getting 
off  the  car  before  she  fell.  At  one  place  in 
his  testimony  appears  the  statement  that  she 
m^de  only  one  step  after  getting  off,  bat 
upon  being  questioned  later  he  was  sure  he 
did  not  make  such  statement  and  tbat  it 
was  two  steps.  We  copy  the  following  state- 
ment: "She  made  two  stepe.  Just  natural 
st^s.  No  she  did  not  step  off  the  car  right 
down  into  this,  stepped  right  close  to  it. 
made  two  steps  after  she  stepped  off,  stepped 
over  toward  the  drug  store.  Well,  there  was 
the  hole."  At  one  place  be  said:  "She  was 
going  toward  the  curbing  there  on  Soledad 
street  He  testified,  that  the  hole  was  caus- 
ed by  a  mesqulte  block  having  been  taken 
out  and  that  Soledad  street  was  paved  wltb 
such  blocks  where  the  accident  occurred,  ex- 
tending maybe  five  or  six  feet  north  of 
Houston  street  He  testified  he  measured 
the  distance  from  the  rail  to  the  bole  In 
which  Mrs.  Haosklns  stepped,  and  It  was 
30  inches.   He  admitted  that  he  might  be 
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mistaken,  but  Ms  evidence  indicates  tliat  he 
was  pretty  i>OBltive  concerning  tbe  correct- 
ness of  hj0  measurement. 

Witness  Martin  testified  tlie  hole  was 
alKtut  two  feet  from  the  rail,  but  he  also 
testified  positively  that  he  saw  Mrs.  Haus- 
kins  come  out  of  the  car  and  get  off,  and 
that  she  fell  after  she  left  the  car  and  had 
taken  one  step;  that  when  she  alighted  she 
turned  Immediately  around  and  made  one 
step  and  fell  to  her  knees;  that  part  of  the 
street  had  been  laid  in  concrete,  and  the 
part  adjoining  it  which  still  retained  the 
blocks  was  about  two  inches  higher  than  the 
concrete;  and  that  Mrs.  Hausklns  lost  her 
footing  In  stepping  from  the  higher  to  the 
lower  surface. 

The  conductor,  Bruce,  testified  that  the 
car  was  a  San  Pedro  car ;  that  Mrs.  Hausklns 
got  off  where  the  car  turned  Into  Soledad 
street  from  Houston  street.  He  testified  fur- 
ther: "After  she  had  gotten  off  the  car,  she 
kinder  walked  around  to  the  side,  and  turn- 
ed her  foot,  80  she  said,  turned  her  ankle, 
stuped  Into  a  little  hole,  stepped  toward  the 
sidewalk,  just  to  the  right  of  way  about 
four  feet,  I  suppose,  something  like  that 
from  the  car,  stepped  and  fell  to  her  knee." 
Again,  he  testified:  "I  was  standing  by  the 
car,  and  she  stepped  out  at  arm's  length 
from  me,  going  off  of  Soledad  street,  going 
to  the  sidewalk—not  across  Houston  street 
No,  going  onto  the  sidewalk,  and  had  made, 
DO  sir,  not  four  or  five  steps,  four  or  five 
feet — about  two  steps,  t  should  Judge.  Her 
feet  kinder  careened,  she  said,  and  she  fell 
to  her  knees.  She  was  to  the  right  of  me.  I 
turned  and  caught  hold  of  her  to  keep  her 
from  falling  down."  On  cross-examination 
be  said:  "Yes,  I  say  this  lady  got  off  the 
car  with  my  assistance  and  made  one  or  two 
steps  toward  the  sidewalk  and  stepped  in- 
to a  hole  caused  by  where  nesqulte  blocks 
had  been  taken  out" 

The  witness  Johnson  testified  that  the  dis- 
tance from  the  wheels  to  the  end  of  the 
step  of  a  car  such  as  the  one  from  which 
Mrs.  Hausklns  stepped  was  22  inches,  as 
near  as  be  could  get  it 

Appellees  say  the  evidence  shows  the  bole 
was  at  a  place  where  It  would  be  from  two 
to  eight  Inches  from  the  step  of  a  car ;  that 
consequently  there  was  evidence  that  the 
hole  was  right  where  a  person  stepping  from 
the  car  would  step  in  It;  and  therefore  the 
court  was  correct  In  submitting  such  issue. 

We  have  examined  the  evidence  carefully. 
Every  witness,  who  testified  about  the  exis- 
tence of  the  hole  and  Mrs.  Hausklns  injuring 
herself  by  stepping  In  same,  swears  posi- 
tively that  she  alighted  safely  from  the  car 
and  afterwards  stepped  In  the  hole.  We  do 
not  think  the  evidence  concerning  the  loca- 
tion of  the  hole  sufl3clent  to  raise  the  Is- 
sue whetber  she  stepped  In  it  when  stepping 
from  the  car,  and  are  of  the  opinion  that 
the  court  erred  in  sabmitting  such  issue. 


[S]  The  second  and  third  propositions  com- 
plain because,  in  conjunction  with  the  is- 
sue complained  of  under  first  proposition, 
the  court  submitted  the  issues  whether  the 
conductor  failed  to  assist  Mr&  Hausklns  to 
alight,  and  whether  he  Informed  her  of  the 
existence  of  the  hole  in  the  street  The 
charge  did  not  authorize  a  recovery  upon 
the  finding  of  either  Issue  against  defend- 
ant, and  that  such  omission  on  the  part  of 
the  conductor  constituted  negligence,  but  on- 
ly upon  finding  both  of  said  Issues  against 
defendant  and  also  that  Mrs.  Hausklns  was 
injured  by  stepping  into  '  the  hole  when 
alighting,  and  upon  finding  that  each  of  such 
omissions  by  the  conductor  constituted  neg- 
ligence, and  that  It  was  negligence  to  stop 
the  car  at  such  place.  We  are  therefore  of 
the  opinion  that  these  propositions  would 
show  no  error  if  the  evidence  had  warrant 
ed  the  submission  of  the  issue  discussed  un- 
der the  first  proposition;  bnt,  when  same  Is 
eliminated  from  the  charge^  the  lasues  now 
complained  of  go  with  it 

[I]  By  the  third  assignment  complaint  is 
made  because  the  court  refused  a  special 
charge  Instructing  the  Jury  to  disregard  the 
issues  made  by  plaintiffs'  pleadings  as  to  the 
duty  of  the  conductor  to  assist  Mrs.  Haus- 
klns off  the  car.  The  evidence  being  that 
she  was  a  strong,  healthy  woman,  and  no 
evldraice  that  she  was  Incumbered,  or  that 
the  step  was  muddy,  and  her  testimony  be- 
ing that  she  was  thrown  from  the  car  by  a 
sudden  movement  thereof,  and  all  the  other 
evidence  showing  that  abe  alighted  safely, 
we  are  of  the  opinion  that  this  charge 
should  have  been  given. 

In  view  of  another  trial,  it  will  not  be 
proper  to  pass  on  the  fourth  assignment, 
which  complains  that  the  Terdlct  is  exces- 
sive. 

For  the  errors  mmtloned,  the  ease  is  le- 
TOTsed  and  remanded. 


DRETER  et  aL  v.  SOtTTHABD. 

(Oourt  of  Civil  Appeals  of  Texas.  San  Antonio. 
May  15,  1912.   Rehearing  Denied 
June  26,  1912.) 

1.  TENDOB  and  P0BCHASER  (|  98*)  —  CON- 
TRACTS OF  Sals— FoMViTuu, 

Where  a  purchaser  in  an  executory  eootract 
of  sale  made  substantial  payments  of  the  price 
and  expressed  a  willingness  to  pay  the  re- 
mainder, the  vendor,  retaining  a  lien  for  the 
unpaid  price,  could  not  rescind  the  contract 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser.  Cent  IMg*  H  168,  164;  I>ec  Dig. 
i  93.*3 

2.  Girrs  (j  41*)— Pabol  Girr  or  Rkai.  Es- 
tate—Vau  ditt. 

A  parol  gift  of  real  estate,  repudiated  by 
thfl  donor's  demand  at  possesdon  and  brining 
suit  of  forcible  entry  and  detainer  for  poases- 
sioD  prior  to  the  making  of  any  improvements 
by  the  donee,  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Gifts.  Cent. 
Dig.  i  20;  De&  Dig.  |  41.*] 
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3.  Oim  (S  41*)— ConTBAOTS  — Bevocation 

OP  Gift. 

Where  a  hasbaod  made  a  parol  gift  of  real 
«etate  to  a  child  in  consideratioD  of  the  wife 
relieving  him  of  any  duty  to  contribute  to  the 
support  of  the  child,  and  pursoant  to  an  under- 
standing that  be  wonld  at  once  give  the  wife 
possession  of  the  property  if  she  and  the  child 
would  make  it  their  home,  and  the  wife  accept- 
ed the  proposition  and  took  possession  of  the 
child  and  made  payments  for  support  of  the 
child,  and  the  hQslwnd  tben  revoked  the  gift, 
and  sought  to  recover  possession,  the  wife 
could  recover  the  amount  expended  for  the 
care  and  education  of  the  child  prior  to  the 
revocation  of  the  gift,  free  from  liability  for 
rent  for  the  premises  prior  to  the  revocation, 
but,  where  she  retained  poBseasion  after  the 
revocation,  she  was  chargeable  with  the  rent. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent 
Dig.  I  20;  Dec.  Dig.  |  41.»] 

4.  Vendob  and  Pobohasbr  (8  289*)— Tendeb 

OP  PbICE— BlOHTS  ACQUIBBD. 

Where  a  purchaser  out  of  possessioa  ten- 
dared  the  unpaid  part  of  the  price  aecared  by 
vendor's  Hen,  bat  the  tender  was  refaaed  by 
one  in  possession,  the  latter  was  properly 
charsed  with  the  rents  of  the  property  from 
the  date  of  the  tender  to  the  date  of  the  trial 
of  the  pniChaMr's  lolt  to  redeem. 

[Bid.  Nota.^ — For  otlier  caaea,  see  Vendor  and 
Purchaser*  Gent.  Dig.  H  820,  821;  De&  Dig.  i 
289.*] 

Apfbal  and  Sbbob  (S  1073*)— HABiiUfis 
Ebbob— Bbbonboub  Judouent. 

Where,  in  a  anit  to  redeem  land  firom  a 
vendor*8  lien,  plaintiff  paid  into  the  court  the 
balance  dne  on  the  purchase-money  notes, 
principal,  interesL  and  attorney's  fees,  and  the 
court  properly  charged  two  of  the  adult  de- 
fendants with  rents  which  were  less  than  the 
amount  paid  Into  court,  the  error  in  a  judg- 
ment against  tbe  infant  defendant  for  rents 
was  faarmlesB. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4240-4247;  Dec  Dig.  { 
1073.*] 

6.  Vendor  and  Pubchaseb  (8  289*)  —  Con- 
tracts—Vendor's  Lien— Redemption. 
A  purchaser  giving  a  vendor*8  lien  note 
for  the  unpaid  price  brought  suit  to  redeem, 
and  In  bis  petition  he  alleged  that  he  tendered 
into  court  the  principal  of  the  note  and  inter- 
est and  attorney's  fees,  and  asked  the  court  to 
apply  tbe  money  on  the  payment  of  the  indebt- 
edness.' The  court  found  tiut  the  purchaser's 
tender  of  the  amount  due,  principal,  interest, 
and  attorney's  fees,  was  not  made  until  after 
the  suit  was  instituted,  and  that  the  tender 
was  refused.  Beld,  that  the  court  properly 
allowed  the  attorney's  fees  tendered  in  deter- 
mining the  amount  necessary  to  conatltute  a 
sufficient  tender. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purcbaaer,  Gent  Dig.  H  820;  821;  Dec.  Dig.  fi 
289.*] 

Appeal  from  District  Gonrt,  Bexar  Oonn- 

;  Arthur  W.  SeellgsoD,  Judge. 

Action  by  A.  V.  Soutbard  against  M.  W. 
Dreyer  and  others.  From  a  judgment  for 
plaintiff,  defendants  aiHpeal.  Reformed  and 
affirmed. 

Hairy  B.  Yanor  and  Don  A.  BUbb,  both 
ot  San  Antonio,  for  appellants.  Augustas 
McGlOBkey  and  B.  V>.  Henry,  both  of  San 

Antonio,  for  appellee. 


JAMES,  G.  J.  This  suit  was  brought  by 
Southard  against  H.  W.  Dreyer  and  Mrs.  L. 
G.  Jacobs  to  redeem  a  lot 

The  petition  alleged,  in  substance:  That 
A.  B.  Jacobs  bought  the  lot  from  A.  J.  Gretner 
and  Chas.  Crow,  who  executed  to  blm  a  deed 
tberefor,  which  reserved  an  express  Hen  to 
secure  two  purchase-money  notes  to  A.  B. 
Jacobs,  one  being  for  fl,500  payable  $i>0 
monthly  beginning  January  1,  1908,  and  the 
other  for  $600  due  one  year  after  date  with 
8  per  cent.  Interest  per  annum.  That  on 
February  1.  1000,  all  of  said  $],SO0  was  paid 
except  $850,  and  all  of  tbe  $600  note  was 
paid  except  $129.48,  when  Jacobs  failed  to 
make  payments  and  the  holder  of  said  notes 
and  legal  title  declared  them  due,  thereby 
maturing  the  balances  thereof,  which  amount- 
ed to  $979.48  principal  and  $224-37  Interest 
at  the  time  of  flllng  of  suit.  That  the  notes 
also  provided  for  attorney's  fees.  That  on 
February  9,  1909,  A.  B.  Jacobs  tendered  the 
amount  principal  and  interest  and  attorney's 
fees  on  both  notes,  which  tender  was  refused, 
and  that  thereupon  said  A.  B.  Jacolw  sold 
and  conveyed  said  lot  to  his  mother,  Idft 
Jacobs,  she  assuming  the  payment  of  said 
notes.  That  on  May  20,  1900.  Ida  Jacobs 
conveyed  the  lot  to  plalutlCF  Southard,  she 
assuming  the  payment  of  the  notes.  That 
appellee  on  November  19,  1909,  tendered  de- 
fendants the  amount  of  principal.  Interest 
and  attorney's  fees  of  said  notes,  which  was 
refused,  rniat  defendants  have  been  using 
and  occupying  the  property  from  the  date 
she,  ap[>ellee,  purchased  It,  and  the  reason- 
able rental  value  thereof  Is  $25  ptt  month. 
That  defendants  had  declared  the  contract 
of  sale  forfeited,  and  claimed  tbe  right  to 
use  and  occupy  tbe  property  and  to  take  ft 
for  tbe  Indebtedness.  That  appellee  was 
willing,  raady,  and  able  to  pay  the  debt  and 
tendered  It  Into  court  with  tbe  amount  of 
the  attorney's  fees.  The  prayer  was  for 
Judgm^t  against  both  defendants,  cancti- 
Ii^  the  notes,  qnletlng  her  title,  that  the 
money  tendered  Into  court  be  tamed  oTer 
to  them,  and  that  she  recover  the  rental 
value  of  the  property  from  May  20,  1909, 
and  that  she  be  required  to  pay  no  Interest 
after  November  19,  1910,  that  she  recover 
possession  and  her  costs,  and  for  goieral  re- 
lief. 

D^endants  answered  by  d^iirrec%  gen- 
eral denial,  and  hy  special  answer.  In  snV 
stance  as  follows:  That  A.  B.  Jacobs  and 
Mrs.  L.  C.  Jacobs  were  once  husband  and 
wife,  and  bad  a  chUd,  Baynumd  Jacobs;  now 
about  18  years  oU.  That  A.  B.  Jaooba  about 
May,  WOS,  proposed  to  her  that  be  woold 
give  the  (AiUd  his  Intwest  In  said  prapvctf 
In  consideration  of  his  being  relieved  of  any 
duty  to  contribute  to  Its  support  aad  edu- 
cation, and  would  at  onoe  gin  Meb.  Jmeoba 
possesslm  of  tbe  property,  if  she  and  her 
child  would  make  It  their  home.   That  abe 
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accepted  the  pix^posltlon  and  moTed  Into  tbe 
property,  and  she  with  h&e  cblld  and  her 
aged  and  dependent  mother  have  ever  since 
occupied  It  as  a  home.  That  at  the  time 
of  said  proposition  Jacobs  represented  to 
Mra.  Jacobs  that  he  had  made  all  payments 
that  were  doe  and  would  fall  due  up  to 
June  1)  1909.  That  she  was  Ignorant  of  the 
terms  of  the  contract  of  sale,  though  Jacobs 
did  inform  her  that  there  was  still  some  of 
the  purchase  money  nnpald,  which  she  was 
expected  to  pay  and  promised  him  she  would 
pay.  Tliat  a  few  months  after  the  transac- 
tion A.  B.  Jacobs  tried  to  evict  them  by  a 
forcible  entry  and  detainer  suit,  which  he 
dismissed.  That  then  she,  Mrs.  Jacobs,  as- 
certained the  terms  of  the  sale  of  the  lot 
to  Jacobs,  and  paid  to  Grelner  and  Crow 
the  full  amount  of  the  notes  and  had  them 
assigned  to  said  M.  W.  Dreyer  without  re- 
course. Tliat  she  did  so,  not  for  the  pur- 
pose oit  enforcing  the  payment  of  the  notes 
against  her  husband,  but  for  the  purpose  of 
carrying  out  her  agreement  with  Jacobs,  and 
for  the  further  purpose  of  having  the  con- 
tract rescinded  so  as  to  vest  the  legal  title 
to  such  property  in  her  mother  for  the  bene- 
fit of  the  diUd.  That  at  the  time  she  a^ 
certained  the  terms  of  the  sale  she  ascer- 
tained, also,  that  the  representation  of  Jacobs 
tliat  lie  had  made  all  payments  up  to  Jane 
1,  190^  was  false*,  the  truth  being  that  be 
bad  oniy  paid  up  to  the  time  of  the  transac- 
tion. That,  as  soon  as  she  had  caused  the 
superior  title  to  be  placed  in  her  mothw,  she 
notified  Jacobs  that,  unless  be  paid  off  the 
notes  wlQiin  a  reasonable  tlme^  tiie  contract 
would  be  rescinded,  and,  as  he  did  not  com- 
ply, slie  caused  her  mother  to  resdnd  the 
contract,  and  notified  Jacobs  accordingly. 
That  It  was  understood  with  Mrs.  Z>r^er 
tbat  she  should  hold  the  superior  title,  and 
that  the  resci8sl<m  was  for  the  braeflt  of 
the  child.  That  Mra.  Jacobs  bad  upon  the 
faith  <a  the  said  oral  gift  made  permanent 
and  valuable  Improvements  consisting  of  a 
aewer  and  other  improvements  which  she 
would  not  have  otherwise  put  into  the  prop- 
erty. Tliat  she  liad  ^thfully  kept  her  agree- 
ment with  Jacobs,  tiad  relieved  him  from 
contributing  to  support  and  educate  the 
child,  aud  had  bought  up  the  notes  to  re- 
lieve Jacobs  from  paying  them,  unless  the 
court  should  hold  that  the  plalntlfT,  Mrs. 
Southard,  is  entitled  to  recover  or  redeem 
the  property,  in  which  event  she  would  Insist 
upon  the  notes  being  paid  according  to  their 
tenor  and  effect.  Tbat  Mrs.  Ida  Jacobs,  the 
mother  of  A.  B.  Jacobs,  with  full  notice  of 
all  the  facts,  conspired  with  plaintiff,  A.  Y. 
Southard,  to  deprive  the  child  of  this  prop- 
erty, and  in  pursuance  of  the'  conspiracy  a 
coHFeyance  was  made  by  A.  B.  Jacobs  to 
said  Ida  Jacobs,  who  brought  a  suit  of  for- 
cible entry  and  detainer  against  L.  O.  Ja- 
cobs in  order  to  acquire  iKMsesslon.  That, 
having  failed  so  to  get  poasesaion,  Ida  Ja- 
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cobs  made  a  conveyance  to  plaintiff  South- 
ard, both  of  said  conveyances  being  merely 
colorable,  and,  if  any  consideration  In  either 
case  was  paid,  it  belonged  to  A.  B.  Jacobs, 
and  the  conveyance  to  plaintiff  was  for  his 
benefit  and  in  pursuance  of  the  conspiracy, 
etc. 

The  answer  further  alleged  that,  when 
the  sale  was  made  by  Orelner  and  Crow  to 
Jacobs,  the  latter  delivered  to  them  as  addi- 
tional security  a  claim  against  the  Woods 
National  Bank,  all  of  which  had  not  been 
collected  by  Orelner  ft  Crow  before  their 
conveyance  of  the  superior  title  to  M.  W. 
Dr^er,  and  which  claim,  when  said  notes 
were  biluu  up  and  the  superior  title  conveyed, 
deffflidants  caused  to  be  returned  to  Jacobs, 
who  aoc^ited  and  received  the  boiefit  of 
same  after  the  resdselon,  and  be  thus  recog- 
nized and  assented  to  the  rescission.  De- 
fendants ^ayed  for  a  decree  Aedartng  the 
readsalon  of  the  oecmtory  ccmtract  valid, 
and  vesting  the  title,  legal  and  equitable, 
to  said  property  in  the  child,  Raymond  Ja- 
cobs, etc.,  and  asked  that  Baymond  Jacobs 
be  m^  a  party.  He  became  a  party  and 
was  r^resented  by  a  guardian  ad  litem, 
who,  for  him,  adopted  the  answer  of  the  de- 
fendants. By  Buiq;>lemental  petitions  the 
answer  was  demurred  to,  a  general  denial 
intorpoaed,  and  it  was  alleged  that  Orelner 
ft  Grow  had,  tbieiT  conduct,  waived  the 
strict  performance  of  the  contract  by  Ja- 
cobs, and  that  at  the  time  the  payment  was 
due,  on  account  of  which  rescission  was  de- 
clared, Jacobs  was  too  ill  to  attoid  to  any 
business,  and  that,  as  soon  as  he  was  able^ 
he  tendered  payment  of  the  indebtedness, 
and  tbat  be  and  those  claiming  under  him 
had  teret  since  offered  and  tendered  paymoit 
thereof.  Q^iere  was  denial  of  any  parol  gift, 
and  it  was  alleged  tbat,  if  there  was  a  gift, 
it  was  revoked  by  Jacobs  before  any  improve- 
ment of  the  proporty. 

The  court,  by  request  of  the  parties,  sub- 
mitted the  case  to  a  jury  on  a  special  Issue, 
viz.,  as  to  whether  or  not  A.  B.  Jacobs  made 
a  parol  gift  of  his  interest  in  the  property 
to  his  son,  Baymond  Jaoohs.  The  Jury  an- 
swered this  in  the  affirmative.  However, 
upon  motion  of  plaintiff,  the  court  entered 
decree  that  plaintiff  recover  the  property, 
that  the  notes  be  canceled,  and  that  plain- 
tiff recover  of  defendants  veatB  at  flS  per 
month  from  May  20,  1009,  amounting  to 
$540,  to  be  deducted  from  the  fund  depos- 
ited, that  plaintiff  pay  all  costs  incurred 
up  to  the  time  of  the  payment  of  the  money 
by  her  into  court,  and  that  defendants  and 
Raymond  Jacotis  pay  all  costs  incurred  aft- 
er that  time.  Defttidants  and  Baymond  Ja- 
cobs appeal. 

The  court  filed  its  own  findings,  on  other 
Issues,  from  whnt  it  says  was  the  undisput- 
ed testimony,  as  follows:  (1)  That  the  oral 
gift  was  not  followed  by  any  improvuneut 
of  the  property,  and  four  months  tbmaftsr 
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Jacobs  expressly  repudiated  it,  demanding 
possession.  (2)  That  after  the  date  of  the 
gift  Jacobs  made  payments  on  pie  notes  In 
the  sam  of  $595.65.  (3)  That  Mrs.  Jacobs,  by 
th«  understanding  giving  her  possession  of 
the  property,  agreed  to  relieve  Jacobs  of  the 
cost  of  the  minor's  care  and  education,  and 
she  had  expended  $60  per  month  for  that 
porpose.  (4)  That  Uie  property  was  convey- 
ed to  Mrs.  Soothard  on  May  20,  1909,  that 
the  rental  valne  of  the  property  was  $18 
per  month,  and  that  defendants  have  occu- 
pied It  ever  since  May  20,  1900,  and  are  li- 
able to  plaintiff,  Mrs.  Southard,  for  same. 
(6)  That  defendants  own  the  notes,  on  which 
there  is  dne  $979.46  principal,  $308.33  In- 
terest, and  $128.87  attorney's  fees,  that  on 
October  17,  1911.  plaintiff  tendered  said 
amounts  In  cash  to  defendants,  who  refused 
same,  and  thereupon  tliey  paid  same  into  the 
treasury  of  the  court  In  satisfaction  of  the 
rights  of  defendants  and  of  said  minor,  Ray- 
mond Jacobs,  In  the  premises. 

The  first  ass^ment  of  error  Is  overruled. 
It  is  not  perceived  how  the  ruling  complain- 
ed of  prejudiced  appellants  }d  view  of  the  ad- 
mission of  record  that  appellee's  position  In 
the  case  was  the  same  as  that  of  A.  B.  Ja- 
cobs. 

[1]  The  second,  third,  fourth,  and  fifOi  as- 
signments are  briefed  together,  and  contend: 
That,  A.  B.  Jacobs  having  failed  to  comply 
with  the  terms  of  the  contract  of  sale,  the 
appellant  Mrs.  Dreyer,  as  holder  of  the  ven- 
dor's Hen  notes  and  superior  title,  had  the  le- 
gal right  to  rescind  such  executory  contract. 
We  hold  that  tbls  proposition  is  not  main- 
tainable In  view  of  the  findings  of  the  judge 
and  the  undisputed  testimony  showing  large 
and  substantial  payments  on  the  notes,  and 
a  willingness  to  pay  the  remainder.  Moore 
r.  Oiesecke,  76  Tex.  S44,  18  S.  W.  280; 
Kanffman  v.  Brown,  83  Tex.  47,  18  8.  W. 

Wiseman  r.  GotUngham,  Itt  8.  W.  818^ 
and  cams  there  dted ;  Hembloi  t.  Volts.  70 
Tex.  188,  7  8.  W.  884.  This  dlspoeee  of  ai»> 
pellant^  l^opositlons  1,  2,  and  8.  By  a 
fourth  proposition  and  some  BobpropoeitionB 
nnder  these  assignments  apptdlants  maintain 
Oiat  the  court  erred  in  allowing  aiq>tilee  to 
redeem  and  recover  the  ptowttj  without 
reqoirliv  her  to  r^mbnxse  Mrs.  L.  O.  Jacobs 
for  what  slie  bad  expanded  In  maintaining 
and  edncatinff  On  child,  Raymond,  at  least 
firom  the  time  of  maldxw  of  the  oontiact  In- 
Ttdving  the  oral  gift  up  to  tiie  time  appellee 
Invoked  the  eqoltabla  Jorladictlon  of  the 
conzt;  It  bdng  adndtted  of  record  that  she 
oocn^ed  the  same  positlan  In  the  case  as  A. 
B.  Jacobs. 

[2]  Upon  the  Bobjeet  of  the  fral  gift,  the 
court  found  "that  the  parol  gift  to  Raymond 
Jacobs  was  made  during  the  month  of  June, 
1008,  and  was  expreesly  repudiated  by  the 
donor  during  the  month  of  October,  1908,  by 
A.  B.  Jacobs  demanding  possession  of  the 
property  uUL  bringing  salt  of  entry  and  de- 


tainer for  possession,  Oiat  no  impTovememts 
of  any  character  had  bem  made  upon  tbe 
place  by  the  donee  btfore  the  date  of  said 
repudiation  by  tbe  donor."  Upon  this  find- 
ing of  fact,  the  oral  gift  of  real  estate  wais 
clearly  of  no  effect  in  law,  and  the  contract 
connected  with  It  Is  not  invoked  furOter  tban 
as  a  basla  to  claim  that  what  Mrs.  Jacobe 
expended  In  maintaining  and  educating  tlie 
boy.  In  pursuance  of  the  arrangement,  she 
should  in  equity  have  beeai  compensated  for. 

[3]  The  contract  or  arrangement  was  of  no 
effect  after  the  gift  it  was  connected  with 
had  been  revoked  or  r^udlated  under  tbe 
drcnmstances  found  by  the  court  to  exist, 
and  this  claim,  therefore,  covers  no  noore 
than  four  months,  which  at  $50  per  month, 
the  amount  exp^ded  for  the  care  and  edu- 
cation of  the  boy,  88  found  by  tlie  court, 
would  be  $200.  We  think  Mrs.  Jacobs,  and 
consequently  appellant  (because  it  was  agreed 
that  the  latter  was  for  all  purposes  lira. 
Jacobs),  was  In  the  adjustment  of  the  equi- 
ties entitled  to  an  allowance  ot  that  mam 
a^inst  Jacobs,  who,  under  the  agreemoit  of 
the  parties,  was  r^resented  by  ai^>eUant 
Mrs.  Dreyer  for  all  purposes  of  this  canse. 
But,  if  equity  requires  appellee  to  pay  such 
sum.  It  is  equally  true  It  will  require  appel- 
lant to  pay  rent  for  the  property  occupied  by 
her  from  and  after  the  revocation  of  the 
gift  and  demand  for  possession.  The  poe- 
sessory  right  was  in  Jacobs,  and  she  was  a 
trespasser  after  that  time.  The  court  diarg- 
ed  appellants  with  rents  only  from  and  after 
May  20,  1009.  which  was  seven  months  after 
tbe  revocation.  It  appears  to  us,  Jacobs  hav- 
ing orally  agreed  that  Mrs.  Jacobs  should 
occupy  the  property,  that  during  the  period 
the  oral  nndwstandii^  was  recognised  she 
should  not  be  required  to  pay  rent  and,  for- 
th&e,  that  Hie  payments  made  by  her  during 
said'  pwlod  la  the  care  and  education  of  the 
bof,  he  sbonld  be  reqnired  to  reAmtmrse  bar 
for,  baTlng  caused  her  to  make  sndi  expen- 
ditures on  his  account  by  Us  oral  acreemcnt, 
which  he  afterwards  saw  fit  to  renilra. 

According  to  the  conrt's  flndlnca,  tbe  iml 
arrangemoit  was  uiuevofced  by  J'aeobs  for 
four  months,  from  some  time  In  Jone^  1006^ 
to  some  time  in  October.  1908.  fHie  eqiaDses 
paid  by  Mrs.  Jacobs  for  Uie  boy  dnvlns  that 
time  amounted,  accwding  to  the  findlngB,  to 
$200i  Mrs.  SttcbbB  was  in  equity  entitled  to 
tbls  sum  against  Jacobs.  But  at  ttie  ssme 
time  it  appears  from  tlw  undlspated  evi- 
dence that  Mrs.  Jacobs  oocm^  and  witta- 
beld  tbe  proper^  from  and  after  October, 
1908.  the  date  of  tbe  revocation  of  the  dft 
arrangement,  and  is  Justly  cbargeatde  with 
ito  rental  value  from  and  after  that  tlm& 
The  court  dialled  ber  with  rrat  fTtnn  Ifay 
20,  1900,  80  that  there  were  seven  months 
rent  which  she  really  owed,  but  whMi  tbe 
Judgment  does  not  charge  ber  wttb.  The 
court  found  the  ren^  value  to  be  $18  per 
monOi.  We  are  of  oplnUu  that  tlisae  matten 
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staonUl  be  taken  Into  conaddoratlon;  and  tbere- 
foTft,  in  TSBponse  to  the  contention  now  made 
by  anieUants,  we  oonchide  that  appdlanta 
aboDld  be  credited  with  the  difference  be- 
tween $200  and  |12S,  to  wit,  f74.  Bee  qwrtSp 
tion  from  Pom^oT's  Bq.  Jnrtoprodenee  In 
Ohansgr  r.  Goleman,  77  Tez.  102,  18  S.  W. 
800. 

[4]  The  oonrt  did  not  or  In  rendering 
Jndi^nait  agabut  appellants,  Hza.  Jacobs  and 
M.  W.  Dreyer,  for  rent  of  the  proper^  from 
May  lOOB^  to  tibe  date  of  trial.  Hence  we 
overrule  the  sixth  and  seventh  aasignments. 

[n  The  dghth  Is  that  the  court  erred  In 
rmdoinc  Judgment  against  the  defendant, 
Raymond  Jacobs.  The  decree  was  against 
M.  W.  T>reya,  Urs.  I*  O.  Jacobs,  and  Bay- 
mond  Jacobs  represoited  by  his  guardian  ad 
litem  fbr  renter  bnt  it  appears  that 
appellees  had  paid  Into  court  the  balance  dne 
on  the  notes,  principal,  Interest,  and  attor- 
n^'s  fees,  which  money,  less  said  $540,  was 
awarded  to  appellants,  thus  satiating  the 
Judgment  for  $540.  Therefore  the  mln<nr  was 
not  prejodlced  by  the  jndgmrat  for  rents. 

The  ninth  assignment  Is  orermled,  as  what 
la  stated  tho-ein  does  n9t  show  that  the  court 
erred  In  the  finding  attacked  by  It. 

[61  Appellee  has  a  cross-assignment  of  er- 
ror, which  complains  of  the  overmllng  of  a 
motion  to  correct  the  Judgment  allowing  de- 
fendants a  recovery  of  attorney's  fees.  The 
motion  aa  made  In  the  district  court  stated 
grounds  as  follows:  "Because  defendants  had 
no  right  to  declare  said  notes  due;  because 
defendants  did  not  ask  for  said  attorney's 
fees;  because  It  was  not  shown  that  said 
uttom^'s  fees  are  reasonable,  or  that  the 
same  were  agreed  to  be  paid  by  defendants 
to  their  attorneys;  and  because  there  Is  no 
pleading  or  evidence  that  would  Justify  the 
allowance  of  the  Judgment  for  said  attorney's 
fees."  Appellee's  original  petition,  filed  No- 
vember 21,  1810,  offered  as  follows:  'Tlain- 
tiff  hereby  tenders  into  open  court  the  amoont 
of  mon^,  Including  both  principal  and  Inter- 
est and  attorney's  fees,  and  hereby  asks  the 
court  to  apply  the  money  herewith  tendered 
into  court  upon  the  payment  of  said  Indebt- 
edness upon  a  final  hearing  hereof."  The 
prayer  was  for  "cancellation  of  the  notes  and 
that  the  title  to  the  property  be  vested  In 
plaintiff,  that  the  money  here  tendered  Into 
court  be  paid  to  defendants  as  the  court  may 
find  them  entitled  to  same,  and  that  she  have 
Judgment  for  the  rental  value  of  the  property 
from  May  20,  1909,  to  the  date  of  trial,  and 
that  she  be  not  reqalred  to  pay  Interest  on 
said  Indebtedness  after  February  9, 1909,  the 
date  of  the  original  tender,  and  that  she  be 
not  required  to  pay  Interest  on  said  Indebt- 
edness aftw  November  19,  1910,"  and  for 
general  relief.  The  testimoiqr  te  not  undls- 
pnted,  as  appellee  claims,  that  a  tender  or 
tenders  had  been  made  prior  to  the  suit  The 
finding  of  the  court  on  the  subject  was  that 


on  Octobw  17,  l&ll  <wlildi  was  some  time 
after  the  salt  was  instttnted),  plaintiff  toi- 
d«ed  in  cash  the  balance  of  the  notes,  prin- 
cipal. Interest,  and  attorney's  fea  to  defend- 
ant, who  refused  to  accept  the  same,  and 
tbereapon  ^Intlfl  paid  same  Into  conrt  In 
satlB&ctkm  of  the  rights  of  defendants  in 
the  premises. 

Under  these  einnimstances,  we  do  not  see 
how  it  can  be  said  that  the  court  was  wlth- 
ont  warrant  in  allowing  the  attom^s  fees 
tndered. 

The  decree  of  the  district  ojurt  will  be 
reformed  so  as  to  allow  defendants  the  sum 
of  $74  as  above  pointed  out,  thus  Increadng 
the  sum  due  them  by  that  amount,  and,  as 
thus  amended,  the  Judgment  wiU  be  affirmed. 


BBOOES  T.  DAVIS  et  tH 

(Court  of  Civil  Appeals  of  Texas.  DaOas- 
June  &  1912.   Behearlng  Denied 
June  22,  1912.) 

1.  liANDLOBO  ARD  TENAnT  ({  831*)— Rim^ 
INQ  OR  SHAaxS  —  BSEAOH  OF  COHTBAOT  — 
DAMAOB& 

Where  a  tenant  on  shares  is  not  permitted 
to  make  a  crop,  he  is,  as  a  general  rule,  en- 
titled to  recover  the  reaBonable  cash  market 
value  of  hia  ahare  of  the  crop  that  he  could 
and  would  have  reaaonably  raised,  leaa  any 
aum  which  he  may  hare  earned  in  any  other 
manner  by  bis  labor  during  the  period  of  the 
contract,  or  by  the  use  of  reasonable  dillgene* 
might  have  earned,  bnt,  where  there  is  evi- 
dence that  it  would  have  been  necessary  for 
him  to  have  expended  money  or  hired  help  In 
making  thff  crop,  the  expenses  of  produdog  Us 
share  of  the  crop  must  be  dedncted  from  the 
amount  of  the  damages. 

[Gd.  Note.— For  other  cases,  see  Ijandlord 
and  Tenant,  Cent  Dig.  ||  £§60-1862,  1879- 
1387;  Dec.  Dig.  |  881.*] 

2.  EVIDENCS  (I  694*)  —  "Wmuxwi  —  OoVcLu- 
BIVENESS. 

Where  the  testimony  as  a  whole  Is  undis- 
puted, the  Jury  may  not  disregard  it 

(Bd.  Note.— For  otihsr  cases,  see  Bvfdence, 
Cent  Dig.  S  2431;  Dec.  Dig.  |  B94.*] 

8.  Lardlobo  aho  Tbhart  <|  881*)— Bnnr- 

IRQ    OR  ShABBS— BBBAOH    OF  CORTBACT— 

Past  PEaroBUANCB, 

Where  a  contract  for  the  renting  of  land 
on  shares  provided  that  the  landlord,  in  con- 
rideration  of  a  tenant  and  his  family  asabthig 
the  landlord  In  gathering  crops,  rented  to  the 
tenant  a  tract  with  dwelling  house  for  a  spec* 
ified  period  on  shares,  and  the  tenant  assisted 
in  gathering  the  landlord's  crop,  and  in  jpart 
performed  the  consideration,  and  the  laDolord 
received  the  benefit  of  the  part  performance, 
the  landlord  could  not  defeat  a  recovery  by  the 
tenant  for  failure  to  permit  the  tenant  to  make 
a  crop,  though  the  tenant's  agreement  to  assist 
was  a  condition  precedent  but  the  landlord 
must  rely  on  his  claim  for  damages  for  defec- 
tive performance. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant.  Cent  Dig.  if  1360-1362,  1379- 
1387;  Dec  Dig.  S  831.*] 

Appeal  from  District  Court,  Hnnt  County ; 
T.  D.  Montrose,  Judge. 
Action  by   Mary   L.   Davis  and  others 
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against  S.  J.  Brooks.  From  a  Judgment  foi 
plaintiffs,  defendant  appeals.  AiBrmed. 

B.  F.  Yaughan  and  Looner,  Clark  &  lied- 
d7,  all  of  QreenTlUe,  for  appdluit  Evans 
&  Gaipoiter,  of  Oreenvllle,  for  appellees. 

BASBUBT,  3.  Appellees,  the  snrvivlng 
widow  and  children  of  E.  M.  Davis,  deceased, 
sued  appelant  In  the  district  conrt  of  Hunt 
connt7.  and  alleged  that  in  the  month  of 
August,  1908,  said  B.  H.  DaTla  and  appel- 
lant consummated  an  agreement  whereby  ap- 
pellant rented  to  Davis,  to  be  cultivated  on 
"halves,"  for  the  year  1910,  60  acres  of  land, 
with  residence  and  other  outhouses  thereon, 
appellant  to  famish,  in  addition  to  tihe  land, 
a  team  and  food  thenefor,  tools,  and  neces- 
•  sary  seed  with  which  to  plant  the  crop. 
Davis  on  his  part  was  to  plow,  plant,  culti- 
vate, and  gatlier  the  crop,  fumlshli^  all  la- 
bor necessary  therefor.  When  the  crop  was 
gathwed.  It  was  to  go  one-half  to  appellant 
and  one-half  to  Davis.  It  vras  also  alleged 
that  appellant  refused  to  comply  with  bis 
agreemoit,  and  refused  to  permit  Davis  to 
occuiqr  and  cnltiTate  Uie  land ;  that,  bad  be 
been  permitted  to  do  so,  he  could  and  would 
have  raised  crops,  the  reascmable  value  of 
one-half  of  wbldi  would  have  amounted  t& 
$800,  for  wlhicb  amount  app^Iees  sued.  Ap- 
pellant pleading  consisted  of  a  general  de- 
murrer and  general  denial.  The  case  was 
submitted  to  a  Jury,  and  appellees  were 
awarded  t41S.'nf  damages.  The  case  Is  here 
on  error  claimed  to  have  been  committed  by 
the  court  by  omissions  in  Its  diarge  and 
the  refusal  of  certain  requested  charges. 

[1]  The  court  chai^:ed  the  Jury:  "If  you 
find  for  the  plaintiffs  the  measure,  of  dam- 
ages will  be  the  reasonable  cash  market  val- 
ue of  one-half  of  their  share  of  the  corn 
and  cotton  which  the  plaintiffs  and  their  de- 
ceased father  could  and  would  have  reason- 
ably raised,  grown,  and  gathered  on  said  land 
during  the  year  1910,  had  they  remained  on 
said  premises,  less  such  sum  or  sums  of  mon- 
ey which  the  said  Davis  and  the  plaintiffs 
herein  did  earn  by  their  labors  during  the 
year  1010,  or  by  the  use  of  reasonable  dili- 
gence they  might  have  earned  by  engaging 
In  a  similar  or  different  business  after  the 
breach,  if  any,  of  said  contract  during  said 
year  1910." 

By  bis  first  assignment  of  error  appellant 
urges  that  the  charge  incorrectly  defines  the 
measure  of  damages,  because  it  directs  the 
Jury  to  find  for  appellees  the  reasonabhe 
cash  market  value  of  one-half  of  the  crop 
which  Davis  could  and  would  have  reason- 
ably raised  on  tbe  land,  whereas  by  law  ap- 
pellees would  only  be  entitled  to  recover  the 
reasonable  cash  market  value  of  said  crop, 
less  the  reasonable  expenses  necessary  to 
plant,  cultivate,  and  harvest  such  crop.  Th& 
last  expression  from  the  Supreme  Court  on 
the  right  of  recovery  and  the  measure  of 
damage*  in  similar  cases  is  found  In  Crews 


V.  Cortes,  102  Tex.  Ill,  113  S.  W.  623.  wblch 
opinion  reviews  nearly  all  Important  cases 
on  the  subject,  and  discusses  apparent  con- 
flicts In  some  of  them.  In  that  case  it  la 
said:  "The  owner  of  the  land  expects  tbe 
share  (of  the  crop)  reserved  to  himself  as  a 
return  for  the  cultivation  of  his  land  and 
his  other  outlay.  The  benefits  expected  by 
tbe  other  party  are  employment  and  the  stip- 
ulated return  for  his  labor,  and  sometimes  a 
home  for  the  time."  Also :  "It  Is  true  that 
the  plaintiff  is  not  necessarily  entitled  to  re- 
cover as  fully  as  if  th«  contract  had  be«n 
performed.  It  often  being  necessary  to  make 
proper  deductions  In  order  to  ascertain  the 
true  amonat  of  bis  damages;  but  it  Is  stiU 
true  that  the  probable  results  of  the  con- 
tract, If  executed,  'Its  value,'  are  to  be  the 
basis  of  the  Inquiry.  What  deductions 
should  be  made  *  •  *  depend  apm  tbe 
facts  of  tbe  particular  cases."  From  a  care- 
ful reading  of  the  foregoing  ease  and  others 
cited  by  appelant,  we  conclude  the  general 
rule  In  cases  where  the  cropper  is  not  per* 
mltted  to  make  the  crop  Is  that  tbe  Injured 
party  Is  entitled  to  recover  the  reasMiable 
cash  market  value  of  one-half  of  the  crops 
that  such  party  could  and  would  have  rea- 
sonably raised,  grown,  and  gathered  on  the 
land  during  the  crop  year,  less  any  sura 
which  the  cropper  may  have  earned  in  any 
other  manner  by  his  labor  during  said  peri- 
od or  by  the  use  of  Teasooable  dlUcenc* 
might  have  earned.  If  tbe  f^cts  of  the  par- 
ticular case  raise  ISBQes  that  wanaid  the 
variation  of  tbe  general  role,  sucfa  Issues 
should  be  Bubndtted  to  the  Jury  by  ai^roprt- 
ate  Instructions.  In  tlie  iiutant  cas^  If  there 
had  been  any  testimony  showing  or  tending 
to  show  that  It  would  have  been  necessary 
for  Davis  to  have  expmded  any  sum  nK»- 
ey  or  hired  any  help  in  making  his  cn^  it 
would  taave  <dearly  been  the  duty  of  the  trial 
Judge  to  hsTO  given  the  Instruction  request- 
ed by  appellant  Bnt  since  there  was  no  evt 
dence  showing  cv  tending  to  show,  that  Da- 
vis would  have  been  compelled  to  employ  help 
other  tban  his  family,  or  that  lie  would  have 
been  comp^ed  to  ezpud  any  sums  of  money 
In  planting,  culttvatinK  and  gathering  his 
crop,  the  appellant  was  not  ^titled  to  tbe 
special  charge  submitting  that  lasue.  Nor 
do  we  agree,  as  is  earnestly  urged  by  ooon- 
sel  for  appellees,  that  tbe  charge  should  have 
been  given  for  the  reason  that  the  Jury  had 
the  right  to  disregard  the  nndl^ted  afllrm- 
atlve  testimony  of  the  witnesses  that  Davla 
and  his  family  could  have  planted,  cultivat- 
ed, and  gathered  the  cn^  without  asaist- 
ance. 

[2]  We  understand  the  rule  to  be  tbat. 
where  the  testimony  as  a  whole  Is  undis- 
puted, the  Jury  is  not  warranted  In  disre- 
garding same.  Moore  v.  St.  L.,  S.  F.  &  T. 
Ry.  Co.,  146  S.  W.  1070,  decided  hy  this 
Court  April  20.  1912. 

[1]  App^lant's  third  assignment  of  error 
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oomplatais  of  the  refnaal  ot  tbe  court  to  give 
Mb  special  reqaesbed  charge,  as  follows: 
"If  yov  belteve  from  tbe  evidence  that  tbe 
defendant,  8.  J.  Brooks,  agreed  to  rent  B.  M. 
Dayla  60  acres  of  land  on  condition  that  said 
Davis  and  familr  would  aaslst  Mid  Brooks 
in  gathering  the  crop  of  cotton  then  growing 
on  his  land,  and  U  Ton  f artim  believe  from 
the  evidence  that  said  fDa vis  and  family  failed 
and  refused  to  comply  with  said  condition,  but 
refused  after  October  Slst  to  longer  assist 
defendant  in  gathering  said  cotton,  and  tf 
yon  furtber  believe  that  the  ftillure  of  phibi- 
tiffs  to  comply  with  said  conditl<m  was  not 
on  account  of  any  fault  on  defmdant's  part, 
then  you  will  return  a  verdict  for  the  de- 
fendant** It  to  urged  that  this  ^rge  should 
bave  been  given  for  tbe  reason  that  appelleea 
aUeg<3d  in  their  petition  that  app^nt'a 
^reement  to  rent  them  tbe  land  was  upon 
condition  that  appellees  would  assist  appel- 
lant  in  gatlierlng  the  cotton  tb^  growing 
on  bis  place,  and  that  tbe  issue  thus  raised 
should  have  been  submitted  to  the  Jury  un- 
der appropriate  instructiona.  Tbe  allega- 
tions of  tbe  petition  In  connection  with  the 
contract  to  rent  tbe  land  are  as  follows: 

"Plaintiffs  show  that  on  said  day  of 

August,  1909,  the  said  Brooks,  in  oonsideTa- 
tion  Qi  said  Davis  and  bis  family  assisting 
bUn  in  gathering  his  crops  of  cotton  In  tbe 
fall  of  1909,  contracted  and  agreed  and  rent- 
ed to  tbe  said  Davis  60  acrea  of  land  wltb  a 
dwelling  bouse  thereon  from  the  1st  day  of 
January,  1910,  until  the  31st  day  of  Decem- 
ber, 1910^  on  tbe  roital  terms  above  set 
forth ;  that  the  said  E.  M.  Davto  and  plain- 
tiffs moved  Topoa  said  premises  of  tbe  said 
S.  J.  Brooks  in  the  month  of  August,  1909, 
and,  in  pursuance  of  their  agreement,  assist- 
ed in  picking  cotton  for  tbe  said  Brooks 
during  the  said  fall  until  his  said  crop  was 
gathered." 

Appellant  urges  that  tbe  proper  construc- 
tion at  the  foregoing  allegation  to  that  ap- 
pelleea agreed  that  they  would  asstot  appel- 
lant In  gatborlng  tato  entire  crop  as  a  condi- 
tion precedent  to  appellees*  right  to  demand 
the  use  and  oocnpancy  of  the  farm  for  1910, 
and  that,  since  the  evidence  on  that  point 
was  conflicting,  the  charge  should  bave  been 
given.  Appellees  conten4  that  tbe  most 
meant  by  the  allegation  was  that  (qipellees 
would  'Assist**  in  gatherhig  the  crops,  which 
the  evidence  shows  they  did,  and  dispute 
the  claim  that  even  that  much  can  be  claimed 
for  the  allegation,  and  u^  that  as  pleaded 
It  was  but  matt?er  of  icdocement  If  the  al- 
legations do  state  a  precedent  condition,  and 
tf  by  such  all^tlon  it  was  necessary  for 
appellees  to  prove  that  they  had  assisted  ap- 
pellant in  gathering  hto  entire  crop,  we  are 
nevertheless  of  opinion  that  there  was  no 
error  in  refusing  the  charge  as  presented. 
There  la  no  conflict  in  the  evidence  which 
shows  that  appelleea  performed  a  substantial 
part  of  the  labor  to  be  done  under  the  preced- 


&at  condition.  In  that  they  worked  steadily 
from  August  to  Novonbw  for  appellant,  and 
gathered  for  blm  12  bales  of  cotton.  As  to 
whether  appellees  worked  thereafter  to  in 
sharp  conflict,  appelleea*  witnesses  testifying 
affirmative^  ttiat  Oi^  worked  until  approxi- 
mately January  1,  1910,  and  those  of  appel- 
lant that  they  ceased  work  abont  November 
1,  1909.  But  it  will  be  seen,  as  we  have 
stated,  that  the  agreement  to  asstot  In  gath- 
ering tbe  crop  bad  been  in  part  performed. 
Appellant  reo^vad  the  benefit  of  the  part 
performance  of  the  agreement  and  the  rule 
In  such  cases  to  stated  to  be  as  follows: 
"But  after  tbe  one  party  has  performed  the 
contract  in  a  substantial  part,  and  the  other 
parfy  bas  accepted  and  bad  the  boieflt  of 
tbe  part  performance,  the  latter  may  tbereby 
be  precluded  from  relying  upon  the  perform- 
ance of  tbe  Feiddue  aa  a  condition  precedent 
to  his  liability.  In  such  case  be  must  per- 
form tbe  contract  on  bis  part,  and  must  re- 
ly upon  hto  claim  for  damages  in  respect  of 
the  defective  performance.**  1  Beach,  Modem 
Law  Contracts,  |  107,  p.  134;  Oarroll  v. 
Welch,  26  Tex.  147;  Raycraft  v.  Johnston, 
41  Tex.  GIv.  App.  468,  98  S.  W.  238 ;  Ander- 
ten  Electric  Co.  v.  Cleburne  Wato*,  Ice  ft 
Light  Co.,  44  S.  W.  9S2. 

Appellant  having  plead  no  Injury  or  dam- 
age aa  tbe  result  of  the  failure  of  appelleea 
to  perform  tbe  precedent  condition  in  full 
and  having  accepted  the  benefit  of  its  par< 
tial  poformance,  it  will  be  presumed  that 
none  resulted,  and  hencb  we  are  of  opinion 
that  the  charge  was  properly  refused. 

Finding  no  reversible  error  In  the  record* 
the  Judgment  of  the  lower  court  to  affirmed. 


PALESTINE  ICS,  FUEL  ft  GIN  GO.  v. 
WAI/TER  CONNALLT  ft  GO. 

(Court  of  Civil  Appeals  of  Texas.  Tezarkaaa. 
May  28,  1912.    Rehearioff  Denied 
June  20,  1912.) 

1.  Saues  (1 377*)— Bbxaoh  or  OonrRAOi— Pk- 

TiTiON— Damages. 

A  petition,  in  an  action  for  a  buyer's  fail- 
are  to  receive  and  pay  for  machinery  ordered 
of  the  seller,  which  alleges  that  the  machinery 
ordered  -was  special  and  had  to  be  manufactur- 
ed, and  that  the  buyer  refused  to  receive  and 
pay  for  the  machinery,  does  not  seek  a  re- 
covery of  special  damages,  but  only  such  as 
ordinarily  lesalt  from  the  refaaal  of  a  buyer 
to  receive  and  pay  for  goods  he  contracted  to 
buy. 

[EU.  Note.— For  othet  cases,  see  Sales,  Gent. 
Dig.  S  1092;  Dec.  Dig.  $  377.»] 

2.  Damages  (|  76*)— Liijuioatxd  DAicAoaa— 
Penalties— CoMBTBUCTioir  of  Contsact. 

The  court  in  determining  whether  the  sum 
named  in  a  contract  to  be  paid  in  case  of  a 
breach  thereof  is  to  be  treated  as  liquidated 
damages  or  aa  a  penalty  may  consider  the  na- 
ture of  the  contract. .  tbe  terms  thereof,  the 
consetiuences  naturally  arising  from,  a  breach, 
and  the  peculiar  circumstances  of  the  transac- 
tion. 

lEd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  8S  154,  155 ;  Dec.  Dig.  S  76.*] 


*For  otlwr  eaiss  sm  same  toplo  and  sacHoa  NTTHBER  la  Doc.  Dig.  A  Am.  Dig.  K«y  No.  SertM  A  Rep'r  Indexes 

Digitized  by  Google 


lUO 


148  SOUTHWBSTEBN  BEPOBTSB 


3.  Daicaobs  a  78*)— Liquidated  DAUAaBS— 

PKNALTIES— GONSTBCOTION  OF  CONTBACT. 
A  contract  for  the  purcbaee  of  machinery 
consisting  of  numerous  parts  to  be  manufactured 
pursuant  to  the  order  of  the  buyer,  which  stip- 
ulates that,  in  the  event  of  the  buyer's  failure 
to  receive  the  "machinery  or  any  part  thereof," 
be  agrees  to  pay  a  specified  per  cent  of  the 
amount  of  the  contract  and  a  sptKdficd  per  cent, 
as  attorney's  fees  if  placed  in  the  hands  of  an 
attorney  for  collection  as  liquidated  damages, 
and  not  as  a  penalty,  does  not  provide  compen- 
sation to  the  seller  for  a  breacn  by  the  buyer, 
bat  provides  for  a  penalty,  and  the  seller  may 
only  recover  the  actual  damageB  sustained,  but 
the  amount  of  the  recovery  ii  not  limited  by 
the  penal  sum. 

[Gd.  Note.— For  oUier  eases,  see  Damage*, 
Cnit.  Dig.  II  lS7-ie3;  Dec.  Dig.  f  78.*] 

4.  Saln  (I  201*)  — GomnAOTs— PAjuiirQ  of 

TiTLB. 

Where  a  buyer  ordered  machinery  consti- 
tuting a  special  outfit  and  not  cnstomarily  car- 
ried in  stock,  and  the  seller  ordered  the  machin- 
ery of  a  third  person,  and  thereafter  the  buyer 
notified  the  seUer  not  to  ship  the  machinery, 
unless  he  was  willing  to  allow  a  rebate  on  the 
contract  price,  and  the  machinery  was  subse- 
qnently  shipped  to  the  buyer,  who  refused  to 
receive  and  pay  for  It,  and  the  aeller  afterwards 
advertised  the  machinery  for  sale  and  sold  it, 
the  ownership  of  the  machinery  never  passed 
to  the  buyer. 

[EM.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  529-541 ;  Dec.  Dig.  8  201*] 

5.  Sales  <I  369*)— Oontbaots— Bbeach— Rem- 

KDT  OF  SeLLEB. 

Where  a  buyer  of  machinery  countermand- 
ed his  order,  he  exercised  a  right,  subject  to  pay 
to  the  seller  the  damages  susbained  thereby,  and 
the  seller  on  receiving  a  letter  countermanding 
the  order  could  treat  the  buyer's  repudiation 
of  the  contract  as  a  breach  and  sue  for  the 
damages,  or  he  could  treat  the  contract  as  still 
in  force  and  recover  damages  sustained  with 
reference  to  conditions  existing  at  the  time  fixed 
in  the  contract  for  performance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1083,  1084;  Dec.  Dig.  f  869.*] 

6.  Sales  (S  384*)  — Bbbaoh  or  Contbaot  — 
BlKAsuBB  OF  Damages. 

Where  a  buyer  of  madiinery  to  be  manu- 
factured countermanded  his  oraer  after  the 
machinery  had  been  manufauiured  and  was 
ready  for  shipment  refusing  to  receive  and  pay 
for  it,  the  seller,  treating  the  machinery  as 
belonging  to  the  buyer,  could  gell  it  on  the 
buyers  account,  and  recover  as  damages  the 
differences  between  the  price  it  brought  at  the 
sale  and  tbe  contract  price. 

[E!d.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  K  1098-1107;  Dec.  Dig.  |  884.*] 

7.  Sales  (8  384*)  — Bbbach  of  Oohtbaot  — 
Measube  of  Dahaoes. 

Where  a  seller  treated  the  contract  o<  sale 
as  in  force  notwithstanding  the  buyer's  counter- 
manding his  order,  the  measure  of  the  seller's 
damages  was  the  difference  between  the  value 
of  the  gootto  at  the  time  fixed  by  the  contract 
for  performance  and  the  cofltnuit  price,  less 
any  enhancement  of  that  difference,  due  to  the 
unauthorized  conduct  on  the  part  of  the  buyer 
after  the  order  was  countermanded,  and,  to  de- 
termine the  difference,  the  seller  coald  sell  the 
^>odB  and  ascertain  their  value,  and  the  buyer 
oould  not  complain  of  the  place  of  the  sale,  in 
the  absence  of  any  evidence  that  ho  was  prej- 
udiced in  consequence  thereof. 

4 Bid.  Note.— For  other  cases,  see  Sales,  Gent 
E.  II  1098-1107;  Dec.  Dig.  |  384.*] 


Appeal  from  District  Court,  Smith  Ooon- 
tjt  R.  W.  Simpson.  Judge. 

Action  by  Walter  Gonnally  &  Od.  against 
the  Palestine  Ice,  Fad  &  Gin  Cranpuiy. 
From  a  Judgment  for  plalnUlft.  dtfeadant 
appeals.  Affirmed; 

Morris  ft  Fowler  and  W.  I.  Sims,  all  of 
Palesttne,  tat  appellant.  Lasseter  ft  Mcll- 
waine,  of  Tyler,  for  ai>peUees. 

WILLSON,  G.  J.  Tbe  a^eal  is  from  a 
Judgm^t  In  fftTor  of  appellees  against  ap- 
pellant for  tbe  sum  of  91,102  aa  the  dam- 
ages BufTered  by  the  former  because  of  a 
bleach  by  tlie  latter  of  Ite  nndertaklng  to  re- 
ceive and  pay  ft>r  certain  machinery  It  bad 
agreed  to  buy  of  app^ees. 

The  contract  breads  by  appellant  waa  la 
writing,  and  In  the  form  of  an  order  for 
the  machinery.  So  far  as  material  to  qoes- 
tlons  made,  the  order  was  aa  fdlowa: 

"Name  of  purdiaser,  Palestine  Ice,  Fad  ft 

Gin  Company.    Factory  order  No.   1. 

Entered  Order  Book,  page  >  Acknowl- 
edged to  salesman,  .  Acknowledged  to 

purchaser  2/4/.  Entd.  19T.  Salesman,  F. 
James.  Date,  2A/1911*  Otdet  for  machin- 
ery. 

"The  undersigned  hereby  pnnihaae  from 
Walter  Gonnally  ft  Co.,  Inc..  Tylet,  Texas: 

"4  70-saw  Pratt  huller  gin  with  Brown 
drive ; 

"4  70«aw  Class  C  feeders  with  tilting 
board; 

"1  280«aw  battery  condmser: 

"2  Iron  dost  flues; 

"1  280«iw  steel  lint  flue; 

"1  double  box  hydraulic  (belt  driv^ 
pump)  press  with  friction  tramper,  with  all 
fittings  (760  pound  bale); 

*'l  12"  Clasa  D  galvanized  steel  elevator 
complete  (8"); 

"1  13^'  seed-blowing  elevator  complete  (B^i 

"4  34x8  pulleys  for  gins; 

"1  38x10  pulleys  fan  G  shaft; 

"1  8x4  pulleys  seed  conveyor; 

•*1  8x4  pulleys  seed  feeder; 

"1  6x3  pulleys  condenser; 

**1  8x2  pulleys  A.  G.  O.  vaive; 

**!  6x2  pulleys  feed  conveyor; 

"With  all  leather  belting  according  to 
plan  of  Continental  Qin  Company,  to  be 
shipped  to  Palestine  on  or  before  the  1st 
day  of  June,  or  as  soon  thereafter  as  prac- 
ticable, which  we  agree  to  receive  on  ar- 
rival and  pay  freight  charges  on  same  and 
in  addition  thereto,  to  pay  to  Walter  Con- 
Daily  &  Co.,  Inc.,  at  Tyler,  Texas,  $2,400.00 
cash  on  delivery.  (2,400.00  TotaL  F.  o.  b. 
Palestine. 

"In  case  we  fail  or  refuse  to  receive  said 
machinery,  or  any  part  thereof,  before  or 
after  shipment,  or  on  arrival,  we  agree  to 
pay  Walter  Connally  &  Co.,  at  T^ler,  Texas, 
twenty-five  per  cent  of  the  amount  of  this 
contract,  and  ten  per  cent  thereon  as  at- 


•For  otbsr  oases  soo  same  topic  and  section  NUMBBR  In  Doo.  Dig.  a  Am.  Dig.  Kogr  No.  8mas  A  Rept  ladi 


Digitized  by 


Google 


PAI^ESTDIB  ICB,  VUEL  A  GW  00.  t.  WAIiTBB  OOTHSAISLt  A  00. 


1111 


tonie7*B  fees,  U  placed  in  the  hands  of  an 
attorn^  for  colleetton,  as  stlpalated,  as 
liquidated  damages,  and  not  as  a  penalty. 
It  bdng  the  express  Intention  of  the  parties 
to  this  contract  that  said  amoont  of  dam> 
ages  shall  be  ascratalned,  stlpolated  and 
Uqnidated  damages  agreed  on  fbr  our  said 
breach  ot  tUa  contract. 

'Talestlne  Ice,  Fuel  &  Oln  Oo., 

"Geo.  Pessoney,  Prest" 

[1]  In  their  petition  appellees  alleged  that 
the  machinery  was  what  was  "known  to 
the  gin  trade  as  a  Qieclal  ontflt,  and  was 
not  snich  machinery  as  Is  nsnaUy  and  cus- 
tomarily carried  tn  stock  by  ftictorles  and 
machinery  booses,  and  was  of  such  charac- 
ter that  the  same  had  to  be  manofactured 
and  made  to  order."  Appellant  specially  ex- 
cepted to  said  allegation,  "becanse,"  anottns 
from  its  answer,  "it  fails  to  set  out  such 
facts  as  Bhov  Qiat  said  order  was  a  special 
order,  and  falls  to  show  wherein  said  con- 
tract ealto  for  a  qneial  order,  and  falls  to 
show  the  items  of  said  machinery  which 
amount  to  a  special  order,  and  tails  to 
show  the  nature  and  character  of  such  spe- 
cial order,  m  that  It  was  a  ai»eclal  order." 
The  action  of  the  trial  court  In  overmling 
the  exception  Is  made  the  basis  of  an  asslgn- 
ment  In  aiwdlanf s  brief.  The  assignment 
indicates  that  appellant  constmed  the  allega- 
tions excepted  to  aa  an  attempt  by  appellees 
to  set  up  a  right  to  recover  qjieeial  damages. 
We  do  not  understand  that  to  have  been  the 
pumose  of  the  allesatl<ms.  Appellees  did 
not  sedc,  and  were  not  awarded,  special 
damages.  They  sought  and  recovered  only 
such  damages  as  were  tile  "ordinary,  usual, 
and  coounonly  to  be  ttcpected  eonseqaeoces" 
(2  Me<^  on  Sales,  1  1767)  of  the  refusal  by 
a  purc^iaser  to  reeeiTe,  and  pay  for  proper- 
^  be  had  agreed  to  recrive  and  pay  for. 

The  trial  court  fonnd  as  facts  established 
by  ttto  testimony:  That  appelant  made  the 
order  as  set  out  abov&  That  to  fill  It  appel- 
lees m  February  4th  ordered  the  gin  outfit 
therdtt  described  of  tlie  Continental  Oln 
Company  at  Dallas.  Tbat  on  May  28d  ap- 
pellant wrote  appellees  not  to  ship  the  ma- 
'chinery  it  bad  ordwed,  unless  they  were 
willing  to  allow  a  rebate  of  |200  on.  the  con- 
tract price  which  it  claimed  appellees'  sales- 
man, one  James,  had  agreed  to  give  It  That 
about  June  Ist  the  machinery  was  shipped 
from  Dallas  to  appellant  at  Palestine.  That 
when  the  machinery  reached  the  latter  place 
appellant  refused  to  recelre  and  pay  for  it. 
That  thereafterwards,  on  July  3d,  and  for 
10  consecutive  days  after  that  date,  appel- 
lees, by  publication  made  In  a  daily  news- 
paper at  Palestine,  advertised  that  the  ma- 
chinery would  be  sold  on  appellant's  account 
at  the  freight  depot  In  Palestine  of  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany on  July  15,  and  sent  copies  of  the  ad- 
Tertlsement  to  appellant  and  its  attorneys; 
that  at  a  sale  openly  and  fairly  made  In 


accordance  to  the  advertisement  said  Con- 
tinental Gin  Company  was  the  highest  bid- 
der, and  the  machinery  was  sold  to  it  for 
the  sum  of  $1,200.  None  of  the  findings  spe- 
<dfled  above  are  attached  by  any  of  the  as- 
signments in  appellant's  brief.  Tne  court 
further  found  as  facts  established  by  the 
testimony :  (1)  That  the  machinery  ordered 
by  appellant  was  "a  special  order  outfit, 
conslstli^  of  machinery  that  had  to  be 
manufactured  and  made  up  specially  ,to  flU" 
Its  order,  "and  was  not  such  machinery  as 
was  usually  and  customarily  carried  In 
stock."  This  finding  Is  attacked  by  appel- 
lant as  not  supported  by  the  testimony.  (2) 
That  appellant's  letter  of  Hay  23d  telling 
appellees  not  to  ship  the  machinery  unless 
th^  were  willing  to  allow  the  rebate  claim- 
ed was  recdved  by  appellees  before  the 
machinery  was  Bh4>ped  from  Dallas,  but 
after  It  had  been  manufoctnred  and  was 
practically  ready  for  shliHnent  l%i8  finding 
Is  also  attacked  as  not  supported  by  Oie  tes- 
timony, isppellant^s  contention  being  that 
there  was  no  testimony  showing  "when  the 
machinery  was  made,  nor  when  it  was  ready 
for  shipment"  dS)  That  a  r^te  as  claimed 
by  appellant  had  not  been  inomised  by  ap- 
pellees or  th^  ag^t  James.  This  finding 
la  attached  as  against  the  pr^poi^erance  of 
the  testimony.  (4)  That  because  the  machin- 
ery was  "a  special  order  lot  of  machinery, 
made  especially  In  accordance  with  the  con- 
tract sued  on.  It  bad  no  market  value,  dther 
at  Palestine  or  Dallas,  but  its  value  was  the 
same  at  both  points."  This  finding  also  is 
attacked  as  against  the  preponderance  of 
tbe  testimony.  We  think  the  several  find- 
ings objected  to  were  authorized  by  the  tes- 
timony, and  therefore  overrule  the  assign- 
ments presenting  the  objections  made  to 
them. 

On  the  facts  found  by  him  as  stated,  the 
trial  court  concluded  as  matter  of  law:  (1) 
That  the  sum  named  In  the  contract  as  the 
damages  to  be  recoverable  by  appellees  in 
the  event  of  a  breach  thereof  by  appellant 
should  be  treated  as  a  penalty,  and  therefore 
should  not  be  regarded  as  measuring  their 
damages.  (2)  That  appellees  were  entitled 
to  recover  the  sum  of  $1,102,  the  difference 
between  the  contract  price  of  the  machinery 
and  the  sum  they  sold  it  for,  less  $98,  the 
coat  of  transporting  the  machinery  from  Dal- 
las to  Palestine.  Appellant  insists  that  the 
conclusions  as  to  the  law  of  tbe  case  reached 
by  the  trial  court  are  erroneous. 

[2]  In  determining  whether  the  sum  nam- 
ed In  the  contract  to  be  paid  in  the  event  of 
a  breach  thereof  should  be  treated  as  liqui- 
dated damages  or  a^  a  penalty,  the  court  had 
a  right  to  consider  "the  nature  of  the  con- 
tract, the  terms  of  the  whole  Instrument  the 
consequences  naturally  arising  from  a  breach 
of  its  stipulations,  and  the  peculiar  dr- 
cumstances  surrounding  the  transaction." 
Eeeble  v.  Keeble,  8S  Ala.  062,  6  South.  IKL 
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[3]  While  tbe  correctness  of  the  conclu- 
sion be  reached  that  the  sum  should  be  treat- 
ed as  a  i>enalt7  might  perhaps  be  vindicated 
on  the  groond  that  the  conseqaences  result- 
ing from  the  breach  complained  of  authoriz- 
ed it  (Collier  t.  Betterton,  87  Tex.  440,  29  S. 
W.  467;  Wilcox  v.  WalHer,  43  8.  W.  680; 
Cowart  r.  Connally,  108  S.  W.  973),  we  think 
a  sufficient  vindication  thereof  Is  found  in 
the  terms  of  the  contract  alone.  It  will  be 
noted  that  the  gin  outfit  ordered  by  appel- 
lant consisted  of  more  than  15  parts.  It 
also  win  be  noted  that  the  sum  specified  In 
the  order  to  be  paid  as  damages  was  to  be 
paid  by  appellant  If  It  sbonld  decline  to 
take  the  machinery  or  any  part  thereof.  It 
is  obvious  from  the  number  of  the  parts  and 
the  price  to  be  paid  for  them  as  a  whole 
that,  If  the  parts  were  of  equal  value,  no 
one  of  them  was  worth  more  than  $160.  So, 
ignoring  what  Is  apparent  from  a  glance  at 
the  description  of  the  parts  in  the  list,  that 
they  were  not  of  equal  value,  but,  on  the 
contrary,  that  some  of  the  parts  were  of 
trivial  value  compared  to  the  value  of  others 
of  them,  we  have  a  contract  stipulating 
for  the  payment  by  appellant  for  a  refusal 
by  it  to  accept  tbe  least  valuable  of  the 
parts  of  the  same  sum  it  was  bound  by  the 
stipulation  to  pay  for  a  refusal  by  It  to  ac- 
cept the  most  valuable  or  all  of  the  parts. 
This  plainly  shows  that  the  purpose  of  the 
stipulation  was  not  to  provide  compensation 
to  appellees  for  a  breach  by  appellant  of 
the  contract,  but  was  to  punish  aijpellant  for 
a  breach  thereof.  19  A.  &  E.  Enc.  Law  (2d 
Ed.)  pp.  395.  400,  408,  411;  Mansur  &  Teb- 
betts  Implement  Co.  t.  Tessier  Arms  & 
Hardware  Co.,  136  Ala.  597,  33  South.  818. 
it  appellant  had  accepted  and  paid  for  all 
except  one  of  the  parts,  and  bad  refused 
to  accept  that  one,  and  If  appellees'  suit 
had  been  to  recover  as  their  damages  for 
such  refusal  the  sum  named  in  tbe  contract. 
It  cannot  be  doubted  such  a  recovery  should 
have  been  denied  to  them  on  the  ground  that 
said  sum  was  a  penalty.  Appellant's  posi- 
tion seems  to  be  that,  whether  the  sum  stip- 
ulated for  should  be  treated  as  a  penalty  or 
not,  appellees  were  not  in  any  event  entitled 
to  recover  anything  in  excess  of  It  It.does 
not  cite  any  authority  lu  support  of  Its  con- 
tention, and  the  rule  seems  to  be  to  the  con- 
trary of  Its  claim.  19  A.  ft  E.  Enc.  Law  <2d 
Ed.)  p.  421;  Noyea  v.  Phillips,  60  N.  T.  412; 
Sherman  v.  Qray,  11  Cal.  App.  348. 104  Pae. 
1004;  Smith  T.  Newell.  87  Fla.  147. 20  South. 
249.  In  tbe  work  first  dted  It  is  said: 
"where  the  sum  named  In  a  contract  to  be 
paid  in  a  breach  is  held  to  be  a  penalty 
and  not  liquidated  damages,  tbe  amount  of 
recovery  is  only  the  a&tual  damages  sus- 
tained. But  as  only  the  actnal  damages, 
where  less  than  the  penalty,  are  recoverable, 
ao  also  the  amount  of  the  recovery  is  not 
limited  by  the  penal  sum  U  the  platntiiE 
shows  actual  damages  In  excess  thereof.  In 
the  New  York  case,  where  the  actnal  dam- 


ages exceeded  the  sum  atlpulatedt  tbe  oonrt 
said:  "It  being  a  penalty  and  contained  In  an 
agreement  inter  partes,  the  plain  tiff  has  his 
.election  to  sue  for  the  penalt7  or  for  a  breach 
of  the  contract  In  the  latter  evoit  be  is 
not  limited  In  the  amount  of  damages  to  the 
penal^.  Tbe  rule  would  be  'different  In  an 
action  on  a  collateral  bond  with  a  penalty 
conditioned  for  the  performance  of  the  con- 
tract •  •  •  Parties  are  not  released 
from  performing  their  agreement  by  insert- 
ing a  penalty  for  nonperformance."  The  con- 
clusion reached  In  the  authoritlee  cited  we 
tblnk  Is  a  correct  one.  The  object  of  tbe 
taw  in  awarding  damages  is  to  compensate 
the  complainant  for  loss  wrongfully  occa- 
sioned to  him.  The  Justification  for  deny- 
ing him  a  r^ht  to  recover  a  sum  specified 
In  his  contract  to  be  paid  in  tbe  event  of  a 
breach  thereof  lies  in  tbe  fact  that  such  eum 
is  In  excess  of  the  sum  certainly  ascertain- 
able (as  it  Is  here)  by  established  rule*  of 
law  necessary  to  compensate  him  for  ttie 
loss  he  has  sustained.  In  such  a  caae.  If 
the  sum  stipulated  to  be  paid  should  be 
treated  as  a  penalty  because  it  exceeds  the 
actual  loss,  we  see  no  reason  why,  when  It 
is  less  than  the  actual  loss.  It  should  not  1  e 
treated  as  a  penalty.  In  the  one  case  to  tier- 
mlt  a  complainant  to  recover  the  stipulated 
sum  would  be  to  allow  him  more  than  com- 
pensation for  his  loss,  and  to  the  extent  of 
the  excess  punish  the  defendant;  white  In 
the  other  case  to  limit  the  complainant  to  a 
recovery  of  the  sum  stipulated  would  be  to 
deny  him  compensation  for  his  loss,  and  to 
the  extent  of  the  denial  punlsb  him.  The 
purpose  of  tBe  law  would  be  as  entlrdy  de- 
feated In  the  one  case  as  In  the  other. 

[41  From  the  facts  found  by  tbe  trial 
court,  It  appeared  that  the  ownership  of  tbe 
machinery  never  passed  to  appellant  Gam- 
mage  T.  Alexander,  14  Tex.  420;  Tufts  t. 
Lawrence.  77  Tex.  S29.  14  S.  W.  186;  Adler 
V.  Klber,  5  Tex.  Civ.  App.  41S.  27  S.  W.  23 ; 
Tufts  v.  Stuart,  23  S.  W.  834.  Tbex^on, 
when  appellant  Its  letter  of  May  2Sd  eonn- 
termanded  Its  order  for  the  machlnecy.  It 
exercised  a  rigbt  It  posseised.  snbject  to  an 
obligation  it  thereby  incurred  to  pay  to  ap- 
peaieei  the  damages  th^  thereby  suffered.  2 
Mech.on  Sales,  ||  1091, 1699;  8  Sntb.  on  Dam- 
ages, f  648.  On  the  receipt  of  that  letter  ap- 
p^ees  might  have  treated  appellantfar  radia- 
tion of  the  contract  as  a  breach  of  aame,  and 
have  then  maintained  an  action  against  ap- 
pellant for  damages.   2  MedL  <m  Sales.  1 1700. 

[I.  I]  The  machlnray  having  then  been 
manufactured  and  ''practically  ready  for 
shipment,"  appellees  might  bare  treated  It 
aa  property  belonging  to  appellant  sold  same 
as  on  its  acoonnt,  and  then  recovered  as 
their  damages  a  sum  representing  the  dif- 
ference between  tbe  price  It  broogtat  and  tbe 
contract  price.  Waples  t.  Overaker,  77  Tex. 
10. 18  S.W.  627. 19  Am.  St  Bep.727:  2  Hech. 
on  Sales,  1 1645  et  seq.  Bot,  whUe  appeUees 
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did  not  bare  a  rigbt  after  the  order  was 
eoimtermanded  to  do  anything  whlcb  would 
enhance  tbe  damages  which  thereby  then  ac- 
crued  to  them  (Sonka  t.  Gbatbam,  2  Tex. 
ClT.  App.  312,  21  a  W.  W8;  TnftB  y.  Law- 
rence. 77  Tex.  526,  14  S.  W.  166;  8  Snth.  on 
Damagee.  |  648),  tb^  were  not  bonnd  to 
treat  appellantfa  r^ndiatlon  of  it  as  end- 
ing the  contract  Tbey  bad  a  right,  as  they 
did,  to  treat  the  contract  as  tbereafterwards 
still  in  force,  and  to  bare  th^  damages  de- 
termined with  referoice  to  condltlona  eclst- 
tng  at  the  time  fixed  by  it  for  performance. 
2  Mech.  on  Salea,  f|  1707.  1088.  1090;  8 
Snth.  on  Damages,  I  648. 

[7]  Tbe  measure  of  tbelr  damages  in  cbat 
ereat  we  tblnk  was  tbe  one  aisled  by  tbe 
trial  court,  to  wit,  the  difference  between  tbe 
value  at  that  time  of  the  machinery  and  the 
contract  prlee  thereof  less  any  enbanoemait 
of  that  difference  due  to  unauthorized  conduct 
on  tbelr  part  after  the  order  was  coonter- 
maoded.  To  determine  this  difference,  ai^- 
lees  bad  a  right  to  sell  tbe  machinery,  and  In 
that  way  ascertain  Its  value.  Appelant  In- 
sists, howeyer.  tbatan^ellees  did  not  have  a 
right  to  8bb>  ttie  macSilneiy  to  PalestbUh  and 
tben  sell  It  lIHiettaer  appellees  bad  sodi  a 
right  or  not  It  seems  to  ns  would  not  be  of 
Importance.  nnlesB  It  appeared  that  appellant 
was  Injured  Its  eacordse.  No  -testimony 
showing  the  machlnny  to  have  been  wortii 
more  In  Dallas  than  In  Palestine  was  offered, 
and  tbe  court  fonid  as  a  fact  that  It  was 
not  worth  any  more  In  Dallas  than  In  Pales- 
tine. The  court  farther  foond  that  the  sale 
in  the  latter  place  was  fairly  and  op^ily 
made  after  due  notice  that  It  would  be  made 
bad  been  given  to  appellant.  These  findings 
are  not  attacked  by  any  of  tbe  assign  meats. 
We  are  Inclined  to  tbliOc  tbe  gnestion  appel- 
lant makes  was  involTOd  In  the  finding  that 
the  sale  was  fiiirly  made,  and,  that  finding 
not  having  been  attai&ed,  that  we  are  not 
called  npon  to  consider  it  And,  if  It  is  not 
Involved  In  that  finding,  we  think  It  need 
not  be  determined,  because  if  the  machinery 
was  worth  in  one  of  the  places  as  much  as 
It  was  worth  in  tbe  other  of  them,  and  the 
sale  was  fairly  made.  It  should  not  be  as- 
sumed that  appellant  was  Injured  because 
the  sale  was  made  In  the  wrong  place. 
The  judgment  is  affirmed. 


OALVESTON,  H.  ft  S.  A.  RT.  CO.  et  al.  v. 
YOUNG  &  WEBB. 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.  May  22,  1912.   Behenring  De- 
nied June  19,  1912.) 

1.  Oabhiebs  (8  21&*>-Cahbiaob  of  Goods— 

IHITUL  CABRIEB— lilABILITT. 

Under  Acts  26th  Leg.  c  125,  pennitting  a 
salt  against  any  one  or  more  of  the  railroads 

concerned  In  the  transportation,  where  an  in- 
trastate Bbipment  of  live  stock  1b  sent  over  two 
railroads,  tne  initial  carrier  Is  liable  for  all 


damages  incurred,  regardless  whether  on  Its 

line  or  that  of  a  connecting  carrier, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  950,  951 ;  Dec.  Dig.  |  219.*] 

2.  Cabbibbs  (I  228*)  —  Cabbuox  of  Goods  — 
CoNNEonNO  Cabbibbs— AFPOBnomiBHT  or 

Loss. 

Under  Acts  26tb  Leg.  c.  125,  providing  that 
a  snit  may  be  brought  against  any  of  the  con- 
necting earning  lines  where  foelriit  has  been 
damaged  or  lost  in  Its  transportation  over  two 
or  more  railroads,  and  tbat  tbe  damages  shall 
be  apportioned  among  tbe  railroads,  the  object 
of  tbe  act  Is  to  relieve  tbe  shipper  of  ttie  bur- 
den of  proving  the  damages  accruing  on  each 
line:  tbe  initial  carrier  beln^  liable  to  him  for 
all  damages,  and  tbe  apportionment  being  nec- 
essary only  as  between  toe  two  carriers. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SI  957-960;  Dec.  Dig.  |  228.*] 

3.  Appeal  akd  Ebbob  (|  1002*)  —  Review — 
Vkbdictb. 

Where  the  evidence,  as  to  a  fact,  is  sharp 
and  conflicting,  the  question  Is  one  for  the  jury, 
and  its  verdict  is  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emr^^Cent.  Dig.  §|  8930-^7;  Dee.  Dig.  | 

4.  Dbpositionb  (f  101*)— Aniua8iBii.rrT. 

In  view  of  Rev.  St.  1896,  art.  2288,  provid- 
ing that,  when  cross-interrogatories  have  been 
filed  and  answered,  either  party  has  the  right 
to  nse  the  depositions  on  the  trial,  a  deposition, 
when  nsed  by  a  party  wlio  did  not  take  it,  is 
his  evidence  just  as  much  as  if  he  had  taken  it 
and  is  subject  to  all  objections, 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  IS  800.  301;  Dec.  Dig.  I  104.*] 

5.  WrTNESSEs  (S  395*)— SELF-SEBVina  Dec- 

UBATIONS— AdHISSIBIIJTT. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  shipment  of  stock,  where  tbe 

Elaintiff  was  impeached  by  evidence  that  he 
ad  told  prospective  purcbasers  that  the  liorses 
were  ail  right  and  ttiat  he  would  guarantee 
them,  evidence  of  his  declarations  as  to  tbe 
damaged  condition  of  the  stodc,  and  what  he 
thought  bad  injured  them,  are  not  admissible 
In  corrolx>ration. 

[Ed.  Note.— For  other  cases,  see  Witnssses, 
Cent  Dig.  S  1260;  Dec  Dig,  |  395.*} 

6.  ElVIDBNCE    (i  271*)— DSOLABATIOKS— SKLF- 

Sebvihq. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  shipment  of  horses,  a  witness 
cannot  testify  tliat  oae  of  the  plaintiffs  informed 
him  that  the  horses  were  In  t>ad  shape. 

[Ed.  Note.— For  other  cases,  see  SMdence. 
Cent  Dig.  If  1068-1079. 100-1104:  Dec.  Dig. 
I  271.*] 

7.  Bviobitcx  (I  S5S*)  — GznsT  TisnicoiiT— 

IlCPEACHHEHT— HtPOTHKTICAI.  QUESTIONB. 

In  an  action  against  a  railroad  company 
for  injury  to  a  shipment  of  horses  and  mules, 
where  a  witness  bad  testified  that  tbe  horses 
and  mules  wonld  be  In  better  condition  if  wa- 
tered and  fed,  he  could  not  fa«  impeached  by  his 
answer  to  a  hypothetical  question,  asking  bis 
preference  as  to  whether  be  would  rather  have 
the  animals  shipped  directly  in  a  stated  number 
of  hours  or  to  have  the  shipment  stopped  and 
the  animals  watered  and  fed. 

[Ed.  Note.— For  other  cases,  see  EMdence. 
Cent  Dig.  SS  2377,  2379;  Dec.  Dig.  f  658.*! 

8.  Appeal  and  Ebbob  (|  lOCO*)— Bevibw  — 
Habmuess  Ebbob. 

In  an  action  against  a  railroad  oompany 
for  injuries  to  a  shipment  of  stock,  the  admis- 

flion  of  testimony  that  the  witness  purchased 
the  Btock  after  the  shipment  and  later  sold 


*For  ethsr  casM  sm  sams  toplo  and  section  NUHBEB  In  Dsc  DIft  ft  Am.  Dig.  Ksy  No.  Ssrtes  4  Rsp'r  Indexes 
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them  at  an  adranca^  Is  hanalMi,  htSag  Inuu- 

teriaL 

[Eld.  Note^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  1068,  1060.  415S-41&7, 
4166:  Dec  Die.  iloSo.*] 

9,  Oasbisbb  <|  219*>— Gabbu,qs  ot  Stock— 

Duty  or  Initial  Gabribb. 

It  is  tbe  duty  of  an  initial  carrier  of  live 
stock  to  furnish  a  car  reasonably  safe  and 
snitable  for  their  transportation. 

[Ed.  Note.— For  other  cases,  see  Gbrriers, 
Gent.  DIff.  Si  050-951;  Dec.  Dig.  |  219.«] 

Appeal  from  UTalde  County  Court;  T.  M. 
Milam,  Judge. 

Action  b;  W.  L.  Young  and  S.  Webb,  part- 
ners as  Toung  &  Webb,  against  the  Oalves- 
ton,  Harrlsburg  &  San  Antonio  Ballway 
Company  and  another.  From  a  Judgment 
for  plaintiffs,  defendants  appeaL  Reversed 
and  remanded. 

Baker,  Botta.  Park»  ft  Qarwood*  of  Hous- 
ton, W.  B.  Teagard^  of  San  Antonio,  and 
Q.  B.  Foiley  and  daode  Lawrence  botb  of 
Uralde,  for  a]K>ellantB.  Martin,  Old  ft  Uar- 
tln,  (tf  Uvalde^  for  ai^dlees. 

FLT,  J.  AppeOlees  sued  the  Galveston. 
Harrlsburg  ft  San  Antonio  Railway  Com- 
pany and  the  Mlasonrl,  Kansas  ft  Texas 
Railway  Company  of  Texas  to  recover  dam- 
ages to  a  cwtaln  shipment  of  horses  and 
males  made  from  Sablnal,  Tex.,  to  Sulphur 
Springs,  Tex.  The  cause  was  tried  by  Jury 
and  resulted  In  a  v^jdlct  and  Judgmoit  for 
appellees  for  $iS2  against  each  of  the  rail- 
way companies. 

[1)  Wben  the  live  stock  were  delivered  to 
the  initial  carrier  for  shiiunent,  It  became 
liable  for  all  the  damages  that  arose  from 
the  negligent  transportation  of  the  animals, 
whether  the  same  occurred  on  its  own  line 
or  that  of  a  connecting  carrier.  This  was 
an  intrastate  shipment,  but  the  liability  of 
the  Initial  carrier  Is  fixed  both  by  state  and 
federal  statutes,  and  whether  intrastate  or 
interstate  shipments,  the  same  rule  prevails. 
U.  S.  Comp.  Stats.  Supp.  1907,  p.  900;  Rail- 
way V.  I^nch,  07  Tex.  26,  76  8.  W.  486; 
Railway  v.  Piper,  62  Tex.  GIt.  App.  568,  116 
S.  W.  107. 

[2]  In  the  act  of  1899  (Laws  of  1890,  p. 
214)  it  is  provided  that  in  a  suit  against 
any  of  the  connecting  lines  wliere  freight 
has  been  damaged  or  lost  in  its  transporta- 
tion over  two  or  more  railroads,  operating 
any  part  of  the  same  In  Texas,  the  damages 
shall  be  apportioned  among  the  railroads 
transporting  the  same;  but  tbat  act  does  not 
place  the  burden  upon  the  shipper  of  prov- 
ing the  damages  accruing  on  each  line.  The 
very  object  of  the  statute  was  to  relieve  him 
of  such  burden,  and  at  the  same  time  extend 
to  each  connecting  line  of  railway  the  op- 
portunity of  locating  the  line  or  lines  on 
which  the  damage  occurred.  The  initial  car- 
ttw  in  this  case  was  liable  to  appellees  for 
the  whole  (tf  the  damages,  and  the  con- 


necting carrier  need  not  hare  been  Joined 
In  the  suit  "When  the  two  railroads  wen 
Joined,  appellees  were  not  thereby  compelled 
to  pfove  the  extent  of  the  damages  on  eadi 
line;  but.  If  either  or  both  of  the  roads  de- 
sired an  apportionment,  evidence  ahonld  bare 
been  Introduced  by  them  to  show  irtioe  ttie 
damages  occurred.  If  a  sliipper  were  com- 
pelled to  prove  where  the  damage  occurred, 
the  efficacious  relief  intended  by  the  act  ot 
1899  would  be  destroyed.  As  said  by  the 
Supreme  Court  in  the  I^ch  Gase^  hn-eln 
cited :  "The  evident  purpose  of  the  act  was 
to  relieve  shippers  ot  this  dlfficolty.  and  to 
provide  a  Joint  action  acalnat  all  tbe  cai^ 
rlers  where  tfawe  was  a  reason^de  probaMl- 
Itf  that  eadi  was  responsible  for  some  part 
of  the  wlH^  damagaw"  Theanestlon  of  ap- 
portionment  of  the  damages  Is  therefore  one 
In  which  the  shinwr  la  not  Interested,  and 
appdlants  can  have  no  Just  complaint  an 
that  score  against  appellees.  It  Is  a  mat- 
ter to  be  adjusted  between  them,  and.  If  It 
has  not  been  aatlshctorUy  dime,  they  aboald 
not  complain  ot  a^tellees,  bnt  assail  eadi 
other.  It  follows  that  the  ^arge  lo8tnlc^ 
ing  a  verdict  for  the  initial  carrier  was 
prop^y  rtfuaed,  became  It  waa  liable  to 
appellees  for  all  the  damages,  no  matter 
wbwe  they  occurred.  There  was  evidence, 
which,  If  credited  bj  the  Jury,  showed  that 
the  animals  were  Injored  somewh««  be- 
tween TTvalde  and  Sulphur  Springs. 

[S]  A  numbor  of  witnesses  for  app^Iants 
sharply  contradicted  tbe  only  wltneas,  and 
he  one  of  the  an>dlee8,  as  to  the  animals  be- 
ing Injured,  and  stUI  the  Jury  returned  a 
verdict  for  practicaliy  all  the  damages  claim- 
ed by  appellees,  thereby  placing  tbe  seal  of 
their  approval  upon  the  evldaice  of  appellee 
Young.  Appellants  present  no  anOiori^  that 
would  authorise  this  court  to  reject  the  tea- 
timony  of  Toung  and  credit  that  of  the 
other  witnesses,  in  tbe  tuce  of  the  finding 
of  the  Jury,  and  we  know  of  none.  Appel- 
lants admit  in  their  brief  that  an  Issue  was 
made  as  to  the  condition  of  the  animals 
wh^  th^  reached  Sulphur  Springs,  for  they 
say:  *'The  condition  of  the  animals  on  ar- 
rival was  a  stubbornly  contested  issue."  If 
so,  it  was  a  matter  for  a  Jury,  because  It 
was  purely  an  Issue  of  fact 

[4,  f  ]  AK>eIlants  asked  questions  of  its 
witnesses  Cawthron,  Corbln.  and  Webb  as 
to  statements  made  to  than  by  elthn  of 
the  plaintiffs,  and  the  answers  thereto  were 
not  placed  in  evldrace  by  appellants,  but, 
when  they  were  sought  to  be  used  by  appel- 
lees, were  objected  to  as  being  self-serving  de- 
claration&  They  undoubtedly  were  self -sot- 
Ing  and  tended  to  corroborate  the  testimony 
of  Young,  who  alone  testified  to  the  injuries 
to  the  animals.  They  were  declarations  of 
Young  as  to  tbe  damaged  condition  of  the 
stock  and  what  he  considered  had  damaged 
them.  /The  rule  1b  tiiat,  without  reference 
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to  tbe  fact  of  who  liu  a  deposltlw  takoi. 
It  will  be  considered  the  erldence  of  the 
party  who  offers  It  In  erldenee  and  Is  sob- 
Jeet  to  any  valid  objection  by  the  other  inr^ 
ty.  UcCntchen  v.  Jackson,  40  a  W.  177; 
BaUway  t.  Bitter,  16  Xez.  Olv.  App-  482,  4L 
8.  W.  763;  Td^irai^  Go.  t.  Lordy,  29  Tex. 
GIr.  App.  684,  69  8.  W.  128;  In  re  Smith,  34 
lUnn.  436,  26  N.  W.  234;  City  of  Bloomlng- 
ton  V.  Osterle^  189  lU.  12d,  28  N.  B.  1068; 
Bead  t.  HoUoway,  127  8.  W.  1180.  The  evi- 
dence as  to  the  self-servlDg  declaratlona  of 
Young  were  made  the  evidence  of  appeneee 
whoi  they  Introdnced  It  and  was  snbjeet  to 
the  objections  oiged  against  It  'The  Import- 
ance of  It  was  nndoilabl^  the  coort  In  the 
qnallflcatton  of  the  bill  of  exoeptlona  stating 
that  he  admitted  the  declare  tlona  "for  the 
purpose  of  corroborating  the  testimony  of 
the  plaintiff  W.  H  Xonng  with  reEenawe  to 
tl»  condition  of  the  said  horses  on  their  ar- 
rival at  Snlphar  Springs,  he  being  the  only 
witness  who  testified  in  behalf  of  the  plain- 
tiffs with  reference  to  their  condition  on 
th^  arrival,  and  which  testimony  the  de- 
fendants sought  to  Impeach  or  contradict 
as  above  set  out."  The  only  evidence  re- 
ferred to  that  had  any  reference  to  Tonng 
was  that  be  had  told  probable  purchasers 
"that  the  horses  were  all  right  and  that 
he  would  guarantee  tbem  to  be  all  right" 
The  evidence  could  not  be  used  as  cor- 
roboration of  what  Young  swore,  nor  to 
contradict  statements  that  were  attributed 
to  him.  The  evidence  shonld  not  have  been 
admitted.  A  contrary  opinion  by  the  Court 
of  Civil  Appeals  of  the  First  District  is 
In  conflict  with  other  Texas  authorities  on 
the  subject  ElrertBon  v.  Warrach,  132  S. 
W.  614.  The  decision  was  not  necessary, 
as  It  appears  that  the  whole  of  a  depo- 
sition was  objected  to  on  certain  grounds; 
a  large  portion  not  being  open  to  the  objec- 
tiooB.  Bvldfflitly  authorities  on  the  subject 
were  not  brougtit  to  the  notice  of  the  court, 
and  there  was  no  necessity  for  any  expres- 
sion of  opinion  on  the  subject  now  under 
consideration. 

^,^nder  the  terms  of  article  2288,  **wben 
cross-interrogatories  have  been  filed  and  an- 
swered, either  party  has  the  right  to  use 
the  depositions  on  the  trial";  but  when 
used  by  either,  they  are  subject  to  the  same 
obJectl<mB  that  are  applicable  to  any  other 
testimony.  Whoever  Introduces  the  deposi- 
tions makes  them  his  testimony,  .whether 
be  took  them  or  not  and  a  party  la  not  im- 
mune from  lawful  and  proper  objections  to 
depositions  because  his  op[>onent  liad  them 
taken.  Such  a  rule  would  put  the  taker  of 
depositions  at  the  mercy  of  witnesses,  y 

In  the  case  of  McCutcben  v.  Jackson,  here- 
in cited,  the  Coort  of  Civil  Appeals  of  the 
Second  District  adopted  tlie  following  ap- 
propriate langnage  from  the  case  of  Hatch 
T.  BrowUt  63  Me.  416:  "Whoi  a  party  uses  a 
deposition  taken  by  his  oi^aent  he  makes 


It  his  own,  and  his  opponent  has  the  same 
right  of  objection  to  the  interrogatories  and 
answws  wbldk  he  would  have  had  if  the 
deposition  had  been  taken  by  the  party  of- 
fering 1^  and  be  is  not  precluded  by  the 
fact  that  the  Intonogatorles  objected  to 
were  propounded  by  himself  when  the  ob- 
jection was  tafceu." 

In  the  recoit  case  of  Beed  t.  Hollowsy, 
127  8.  W.  1189,  the  Court,  of  OlvU  Appeals 
of  the  Third  District  beld,  in  regard  to  a 
portion  of  a  deposition  introduced  by  the  op- 
ponmt  of  the  takev  nt  it:  "The  stat«nent 
was  prejudicial  to  appellant  It  appears  to 
have  been  admitted  on  the  theory  that  as 
tills  answn  in  Simpson's  deposition  was 
made  In  nuiy  to  an  interrogatory  propound- 
ed to  him  by  appellant  appelant  was  ea- 
to^ied  trom  objecting  to  the  same  when  of- 
ierei  cm  tbe  trial  by  appellee.  Sndi  is  not 
the  law."  See,  also,  Wigmore^  Br.  H  913, 
1893:  Elliott  Ev.  I  lltO. 

[I]  No  part  of  the  depoaitton  of  Ssm  Webb, 
one  of  the  aroellees,  was  offered  by  appd* 
lant  although  tak^  by  it;  but  over  the  iA- 
Jection  of  appellants  bis  deposition  was  In- 
troduced, and  he  was  permitted  to  testify: 
"Mr.  Young  told  me  that  the  animals  were 
in  pretty  bad  shape  when  they  reached  Sul- 
phur Springs,  and  had  their  tails  and  manes 
chewed  badly."  That  was  hearsay  of  the 
most  objectionable  kind,  and  yet  it  was  ad- 
mitted; some  of  the  grounds  being  that 
Young,  the  partner  of  Webb,  needed  corro- 
boration, and  his  veracity  had  been  attack- 
ed, and  the  answer  of  the  partner,  Webb, 
was  evoked  by  a  question  by  ai^ellant. 
There  can  be  no  doubt  that  the  answer  was 
Improperly  admitted  and  that  its  admission 
constituted  a  material  error.  No  authority, 
we  think,  can  be  found  that  would  Justify 
the  admission  of  that  part  of  the  deposi- 
tion. Appellees  made  the  testimony  theirs, 
and  they  could  not  corroborate  the  testimony 
of  Young,  one  partner,  by  testimony  of 
Webb,  the  other  partner,  by  repeating  what 
Young  told  him. 

[7]  Api>eUee8  stated  to  Robert  Gafford,  a 
:  witness,  a  hypothetical  case,  as  to  a  car  load 
of  horses  going  through  from  Sablnal  to 
Sulphur  Springs  In  28  to  36  hours,  without 
being  unloaded,  or  going  71  miles  and  being 
unloaded,  fed,  and  kept  for  24  hours,  then 
going  288  miles,  and  then  kept  standing  on 
the  cars  6  or  7  hours,  then  unloaded  Into 
pens,  fed,  and  watered,  and  kept  in  the  pens 
for  8  or  10  hours,  then  pot  on  the  cars  and 
carried  a  certain  distance  then  held  7 
hours  on  side  track,  then  carried  to  destina- 
tion, then  asked  the  witness  which  mode  of 
shipment  be  would  prefer,  and  he  answered, 
"I  would  rather  have  the  car  that  went 
through."  He  had  positively  testified  that 
the  horses  would  be  in  better  condition,  If 
delayed  and  fed  and  watered,  than  If  they 
had  been  hurried  through.  The  testimony 
as  to  his  preference  of  the  mode  of  abiimient 
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was  Improperly  admitted,  because  It  had  no 
bearing  upon  the  Issues  of  the  case,  and  he 
conld  not  he  lmi>eaehed  or  contradicted  by  a 
statement  of  such  preference  and  It  could 
have  had  none  but  an  improper  Influence. 

[I]  The  pertinency  of  the  testimony  of  L. 
F.  Bridges  that  he  afterwards  sold  stock  he 
bou^t  from  Tonng  for  more  than  he  gare 
for  them  la  not  made  to  appear,  and  yet  we 
fall  to  see  how  it  could  have  been  damaging 
to  appellants. 

Without  going  into  details,  we  are  of  the 
opinion  that  the  answers  tit  the  witnesses 
whose  rejection  is  cnnplained  of  in  the 
thlrteuitb,  fonrteaith,  sixteenth,  seventeenth, 
and  twraty-flrst  aartgnments  should  baive 
been  permitted  to  go  before  the  jury.  None 
of  the  testimony  was  subject  to  the  objec- 
tions urged  against  It  N<Hie  iA  the  tesU- 
mony,  the  rejectlnk  of  which  la  assailed  in 
the  flfteoitli,  ^ghteuith,  nineteoith,  and 
twentieth  as^gmnoits  of  error,  was  respon- 
sive to  the  cross-intnrogatorles,  and  it  was 
properly  rejected. 

[I]  It  was  the  duly  of  the  initial  railroad 
company  to  famish  a  car  that  was  reason- 
ably safe  and  suitable  for  the  transportation 
of  the  Uve  stodc,  and  the  special  cba^a^  ob- 
jected to  in  the  twenty-second  asdgnment, 
presrated  the  law  on  that  point  to  the  Jury. 
Elliott  on  Ballroads,  1  16S1.  The  diarge  did 
not  require  the  carriers  to  be  inaurers  of  the 
live  stodL. 

The  grounds  of  attadc  on  the  qiedal  charge 
comidalned  of  In  the  twenty-third  asslgn- 
meot  of  error  are  without  merit;  but,  In 
view  of  another  trial,  it  is  suggested  that 
the  charge  should  not  be  repeated,  unless 
there  Is  more  testimony  to  sui^ort  It  than 
is  found  in  the  present  record. 

Hie  ranaiolng  assignments  of  error  which 
assail  special  cbai^  are  overruled. 

The  hypothetical  questions  complained  of 
in  the  twenty-eighth  and  twenty-ninth  as- 
slgnmoits  were  not  open  to  the  objections 
ni^^,  and  the  asslgnmentB  are  overruled. 
'  For  the  errors  Indicated,  the  Jndgn^it  Is 
reversed,  and  the  cause  remanded. 


DAVIS  el  nr.  t.  TOUNO  et  al. 
(Oonrt  of  Ciril  Appeals  of  Texas.  Dallas. 
June  1,  1912.) 

1.  Trial  {%  252*)— Instbuctiors— Appuca- 

BiLrrr  to  Evidencb. 

Id  an  action  to  remove  a  fence  obBtractinK 
an  etley  between  the  respective  tracts  of  land 
of  plaintiff  and  defendant,  where  the  evidence 
showed  that  the  alley  was  on  the  land  of  defend- 
ant, and  that  defendant's  grantor  had  opened 
it  for  his  own  convenience,  and  was  insnfficient 
to  show  that  the  city  had  accepted  it  or  made 
any  claim  to  the  alley  as  a  dedication,  or  that 
the  pnblic  bad  acquired  a  prescriptive  right 
therein,  an  instruction  on  the  issue  of  dedica- 
tion and  rights  by  prescription  was  enoneons, 
not  being  applicable  to  the  evidence. 

[ESI.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  006,  S96-612;  DeTlKg.  f  2S2.*] 


2.  DlTDIOATION  (I  16*>— ESSEWTIALS. 

The  opening  of  an  aUqr  does  not  woA  a 
dedication  unless  It  wss  opuied  for  tlie  lieDent 

of  the  public. 
[Gd.  Note-— For  other  esses,  see  Dedlcatian. 

Cent.  Dig.  1  18;  Dec.  Dig.  1 15.*] 

3.  Dedication  (|  43*)— Bvidencb. 

Whether  an  alley  was  dedicated  to  public 
ose  depends  on  the  action  or  nonaction  of  the 
owners  of  die  land,  so  that  It  was  enoneons  to 
admit  evidence  showing  that  without  the  alley 
the  public  would  be  greatly  inconvenienced  in 
getting  throogh  the  large  «odc  In  which  the 
alley  was  situated. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  SS  S3,  81;  Dec.  Dig.  |  4S.*J 

Appeal  from  District  Court,  Hunt  Govnty; 
T.  D.  Montrose,  Judge. 

Action  by  Minnie  Turner  Tonng  and  otli- 
era  against  F.  I,  Davis  and  wife.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Beversed  and  remanded. 

Looney,  Clark  &  Leddy,  of  Oreoivina^  f(v 
appellants. 

RAINET,  C.  2.  This  Is  a  suit  by  app^eea 
against  appellants  to  compel  appellants  to 
remove  a  fence  obstructing  an  alley  between 
their  respective  tracts  of  land.  We  quote  the 
following  from  appellees'  petition:  "Plain- 
tiff would  represent  that  prior  to  the  year 
A.  D.  1S95,  while  Jennetta  W.  Turner,  tbelr 
mother,  was  the  owner  and  In  possession  of 
the  ground  now  represented  and  known 
block  No.  173,  and  also  much  more  in  one 
block,  and  Inclndlng  more  than  half  of  the  al- 
ley above  mentioned,  and  E.  W.  Harrison 
was  the  owner  of  the  ground  now  designated 
as  lot  No.  107,  and  much  more  land  In  one 
body,  the  two  tracts  of  land  Joining  eadi 
other  at  said  time,  the  said  Jennetta  W. 
Turner  and  E.  W.  Harrison  opened  up  and 
threw  open  to  the  public  and  for  their  own 
nse  and  convenience,  and  for  the  conven- 
ience of  the  public  generally,  the  space 
known  and  designated  on  the  official  map  be- 
tween the  two  blocks  and  donated  the  same 
to  the  public  use  of  the  city  of  Greenville, 
and  for  people  desiring  to  pass  between  the 
two  biotas  of  land  there  at  the  time,  being 
two  four-acre  blocks  lying  side  by  side,  and 
adjoining  each  other,  the  same  being  6T.S 
feet  wide  at  the  north  end  and  356VEi  vaiu 
from  north  to  south,  and  for  the  conveo- 
lence  of  themselves  and  the  pnblic  generally, 
and  to  open  up  a  street  and  passway  through 
the  two  blocks,  the  said  Jennetta  W.  Turner 
and  E.  W.  Harrison  each  donated  a  part  of 
their  land  to  the  opening  up  of  said  all^, 
and  designated  the  same  for  pnblic  use.** 
It  was  alleged  that  plaintiffs'  mother  con- 
structed improvements  with  reference  to  said 
alley,  and  It  was  also  alleged  that  the  dedi- 
cation of  the  alley  to  public  use  had  beat 
accepted  by  the  city  of  Greenville,  that  the 
dty  had  delineated  the  same  on  its  official 
maps  and  caused  it  to  be  worked  and  k^ 
In  retnir,  and  tliat  the  public  liad  contlno- 
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ously  used  the  same.  Defendant  pleaded 
general  denial  and  not  gnllty.  The  case  was 
tried  with  a  Jury,  resulting  la  a  verdict  and 
Jadgment  for  plaintiffs,  and  defendants  bring 
the  caase  to  this  court  by  appeal. 

[1]  Appellant  complains  of  the  Charge  of 
the  court,  which  is  as  follows:  "If  you  be- 
lieve from  the  evidence  that,  as  alleged  by 
plaintiffs  in  their  petition,  Jennetta  W.  Tnr- 
ner  and  EL  W.  Harrison,  at  tbe  time  men- 
tioned, opened  up  said  paasway  as  claimed 
by  plaintiffs  from  one  street  to  the  other, 
north  and  aoath,  for  their  own  private  use 
and  for  the  public,  to  be  used  as  a  pubUc 
pasaway,  and  it  was  continuously  so  used, 
to  find  for  plaintiffs."  The  plaintiffs  alleged 
an  express  dedication  by  B.  W.  Harrison  and 
Jennetta  W.  Tomer,  and  that  It  was  accept- 
ed and  acted  upon  by  the  city  of  OreenvUle 
and  the  public.  The  evidence  shows  that  the 
alley  was  on  the  land  of  B.  W.  Harrison,  and 
that  he  <nwned  It  op  for  his  own  amvenlence. 
No  part  of  It  was  on  the  land  of  Hra.  Turner. 
The  evidence  was  insufSclent  to  show  that 
the  dty  bad  accepted  or  made  any  claim  to 
the  alley  as  a  dedication.  Nor  Is  the  evi- 
dence snffldent  to  show  that  snch  use  of  It 
was  made  by  the  public  as  to  enter  into  a 
prescriptive  right  as  against  the  owner  of  tbe 
fee.  The  evidence  did  not  anpport  tbe  al- 
legations. O^refore  tbe  charge  was  error. 
Railway  Go.  v.  Terry,  42  Tex.  451;  loving 
T.  Dixon,  50  Tex.  75;  Krohn  v.  Heyn,  77 
Tex.  319,  14  B.  W,  130. 

[2]  The  court  having  givoi  the  foregoing 
charge.  It  erred  in  refusing  the  following 
special  chaise  requested  by  defendant,  viz.; 
"The  plaintiff  alleges  In  his  petition  that  E. 
W.  Harrison,  while  the  owner  of  the  land 
now  owned  by  defendant  Davis,  moved  his 
fence  back  and  left  a  space  for  an  all^  on 
tbe  east  side  of  the  lot,  and  that  he  did  tbls 
for  bis  own  convenience  and  for  the  benefit 
of  the  public,  tbereby  Intending  to  dedicate 
tbe  strip  to  public  use.  Unless  yon  find  from 
tbe  evidence  that  said  Harrison  In  fact  left 
said  strip  open  for  the  benefit  of  the  public, 
there  would  be  no  dedication  of  said  land  by 
him  for  public  use."  Railway  Co.  v.  Rogers, 
91  Tex.  52,  40  S.  W.  959;  RaUway  Co.  v. 
McOlamory,  89  Tex.  635,  35  S.  W.  1058. 

[3]  Tbe  assignment  that  "the  court  erred  in 
permitting  plaintiffs  to  prove  that  without 
tbe  alley  there  would  be  great  iuconvcnlence 
to  the  public  In  getting  through  the  large 
block  In  wblch  the  alley  Is  situated,  as  shown 
by  bill  of  exception,"  Is  well  taken,  for  the 
reason  stated  by  counsel  of  appellee  that  "the 
fact  of  dedication  or  not  depends  upon  the  ac- 
tion or  nonaction  of  the  owners  of  the  land, 
and  the  fact  that  the  public  may  have  been 
inconvenienced  without  an  alley  there  could 
not  affect  the  right  of  the  owners  of  the 
land."  Waul  v.  Hardle,  17  Tex.  553;  RaU- 
way Co.  V.  Burke,  55  Tex.  323,  40  Am.  Rep. 
808.  "Where  the  evidence  shows  that  a  strip 


of  land  Is  left  open  for  private  use,  in  order 
to  establish  a  right  in  the  public  to  compel 
the  owner  to  keep  the  strip  open  for  public 
use,  it  must  be  shown  that  such  strip  has 
been  used  by  the  public  under  a  claim  of 
right,  adverse  to  the  owner  and  Inconsistent 
with  private  ownership,  for  a  period  of  at 
least  10  years  uninterruptedly  and  continu- 
ously." 

The  evidence  in  this  case  as  to  the  use  of 
the  alley  by  the  public  did  not  show  snch 
adverse  use  for  10  years  Inconsistent  with 
appellants*  right  of  private  ownership  as  to 
authorize  a  verdict  that  the  public  could 
claim  adverse  use  for  that  period.  Ram- 
thun  V.  Halfman,  58  Tex.  551;  Worthlngton 
V.  Wade,  82  Tex.  27.  17  S.  W.  520;  Ball  v. 
City  of  Austin,  20  Tex.  CIt.  App.  G9.  48  8. 
W.  6S. 

The  Judgmmt  Is  reversed,  and  the  cause 
remanded. 


BERRT  et  ui.  v.  BROWN  et  aL 

(Court  of  Civil  Appeals  of  Texas.  Texarinna. 

Uay  16,  1912.    Rehearing  Denied 
June  13,  1912.) 

1.  Wills  (|  163*)— Uhodc  InrLtnENCB— Bna- 
DiiT  OF  Pboov. 

Tbe  burden  is  on  contestants  of  a  win  to 
show  that  it  was  executed  under  nndae  influ- 
ence. 

[Ed.  Note.— For  other  cases,  see  WUla,  Cent 
Dig.  |§  38&-402;  Dec.  Dig.  S  163.*1 

2.  Wills  (S  166*)— Dndux  lNfi.cnENOB— Bvi- 

DBnCB— SUFFICIBITCT. 

In  a  will  contest,  e^dence  held  InBofflcient 
to  show  undue  influence  over  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  421-437;  Dec.  Dig.  |  166.*] 

3.  Wills  (|  166*)— Undui  IirixmEnOE— Evi- 

DENCB. 

Undue  influence  Over  testator  is  not  shown 
by  tbe  fact  that  he  did  not  divulge  the  terniB 
or  the  will,  nor  because  be  gave  all  his  prop- 
erty to  one  of  two  children,  nor  because  he  re- 
ceived attention  and  services  from  a  beneficiary 
in  sickness,  nor  will  opportunity  to  exert  un- 
due inflnence  warrant  a  finding  of  its  exerdse. 

[Bd.  Note.— For  other  cMes,  see  Wills,  Gent 
Dig.  H  421-437;  Dec  Dig.  1 166.*] 

Appeal  from  District  Courts  Smith  Coun- 
ty; R.  W.  Simpson,  Judge. 

Will  contest  by  Alice  Florence  Brown  and 
another  against  T.  B.  Berry  and  another. 
Judgment  for  contestants,  and  tbe  contes- 
tees  appeal.    Reversed  and  rendered. 

On  October  23,  1908,  J.  B.  McDanlel  exe- 
cuted a  will  in  formal  compliance  with  the 
requirements  of  the  statute,  by  the  terms 
of  which  he  devised  his  property,  of  the  val- 
ue of  about  $4,000,  to  his  daughter  Mrs.  Lu- 
cy Berry  during  her  lifetime,  and  to  her 
husband  at  her  death  if  he  should  survive; 
and,  if  the  husband  did  not  surive,  then  the 
property  was  to  pass  to  the  children  of  Mrs. 
Berry  at  her  death.  The  testator  died  Sep- 
tember 3,  1909,  aged  about  63  years.  On 
the  5th  day  of  October,  1909,  the  will  was 
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dolr  probated  in  tbe  county  court  In  UIO 
Mrs.  Alice  Florence  Brown,  anotber  dangb- 
ter  of  the  deceased,  Joined  hj  lier  husband, 
brongbt  a  salt  in  tbe  coonty  court  to  bare 
the  forniM  orda  probating  tbe  will  set  aside 
and  to  declare  tbe  will  void,  alleging  as 
grounds  therefor  that  the  will  was  not  e»- 
cuted  by  tiie  deceased  or  by  his  authority, 
and  tbat  the  will  was  procured  to  be  exe- 
cuted by  undue  Infinence  on  tbe  part  of  the 
benefidariee  upon  the  testator.  In  tbe  coun- 
ty court  tbe  appellants  recovered  a  Judg- 
ment by  wlilcb  tbe  court  refosed  to  set  artde 
tbe  <aHN  probating  the  wlU.  From  that 
Ju^ment  the  appeileeB  appealed  to  the  dis- 
trict court,  where,  in  accordance  with  tbe 
verdict  of  a  Jnry  on  two  special  issues,  Jodg- 
moit  was  entered  setting  aside  the  order 
probating  the  will,  and  denying  that  tbe  will 
be  entitled  to  be  probated.  Tbe  mental  ca- 
pacity of  the  testator  to  make  a  will  was  not 
made  an  Issue  by  headings  nor  evidence, 
but  was  fully  established  by  the  evidemce. 
The  proof  fully  sustains  tbe  finding  of  tbe 
Jury  tbat  tbe  testator  executed  the  will. 
The  evidence  wholly  ftiils  to  show  tbat  the 
execution  of  the  will  was  procured  by  undue 
influence  on  the  part  of  tbe  beneficiaries 
named  In  the  will,  or  either  of  than ;  and 
we  conclude  as  a  fact  that  tbe  eceeutton  of 
the  will  was  not  procured  by  undue  infinmce 
on  tbe  part  of  the  beneficiaries  named  in  the 
will. 

liasseter  &  Mcllwalne  and  G.  O.  Griggs, 
all  of  Tyler,  for  appellants.  W.  F.  Boy- 
ette  and  B.  B.  Bealid,  both  of  Tyler,  for  ap- 
pellees. 

liEVY,  X  (after  stating  the  facts  as 
above).  [1-t]  The  appellants,  tbe  beueflci- 
artos  named  in  tbe  will,  by  their  assign- 
ments contend  that  tbe  evldraice  fttlls  to 
show  that  the  will  was  procured  undue 
infinence,  and  that  it  was  error  to  . set  aside 
tbe  order-  probating  the  wUL  The  burden 
of  proving  that  tbe  will  was  executed  under 
undue  Influence  was  on  the  ftppeBees,  tbe 
contestants.  And  as  to  wbetber  or  not  tbe 
evidutce  offered  In  this  respect  by  the  con- 
testants was  suffldent  under  the  rules  of 
law  to  present  an  Issue  of  tact  must  de- 
pend, as  each  particular  case  must  do,  upon 
what  tbe  partlcidar  tacts  and  drcumstances 
show  or  talrly  tend  to  show.  CircnmBtances 
alone  were  relied  upon  to  show  undue  In- 
fluence. Tbe  evidence  offered  went  to  show 
tbat  when  the  mother  died  the  two  daugh- 
ters were  very  young.  Th^  taUier  and  the 
two  daughters  thereafter  constituted  tbe 
fftmlly.  Tbm  TOs  a  difference  of  two  years 
tn  the  ages  of  the  sisters.  The  tather  ran  a 
store  located  on  the  same  lot  as  the  resi- 
dence As  tbe  two  cblldrttL  grew  up  the  old- 
er daus^ta  perfbrmed  tbe  household  duties, 
and  the  youn^  daughter  assisted  her  ta- 
ther in  tbe  work  of  the  store.  When  the 
older  daughter  arrived  at  tbe  age  of  18  years 


riie  married.  The  evidence  titiam  that  tbe 
tather  bitterly  <4)posed  the  marriage,  and 
refused  to  permit  the  daughter  or  lier  hus- 
band to  come  to  the  house,  and  refused  to 
have  anything  to  do  with  tliem.  Tbe  fla- 
ther's  fb^ing  of  dislike  and  oppoSltiaai  to 
tbe  husband  appears  to  have  been  extrane 
and  obstinate^  and  continued  so  till  tals 
death  about  12  years  afterwards^  It  also  ap- 
pears tbat  the  youngrar  sister  at  tliis  same 
time  oitertalned  hard  feelings  toward  her 
sister  because  of  pnsonal  dlffermcea  be- 
tween than,  and  fireonoitly  gave  voit  to  bee 
feelings.  This  mental  condition  of  affslra  con- 
tinued In  tbe  family  for  about  three  years, 
wboi  a  divorce  was  obtained  by  the  older 
daughter  from  her  husband.  Veiy  shortly 
after  tbe  divorce  was  granted,  tbe  fathw 
sent  for  bis  daughter,  and  had  her  make  bis 
house  her  bome.  Tbe  yoxxngeT  sister,  ft 
I)ears,  became  offended  at  her  sister's  re- 
turning home,  and  left  home,  and  went  to 
stay  In  another  town  with  a  relative.  After 
she  had  been  gone  abont  three  weAs,  tbe 
father  sent  for  her  and  she  returned.  The 
tather  end  two  daughters  and  a  female  cous- 
in then  lived  together  for  six  years.  It  ap- 
pears that  the  two  sisters  during  tbat  time 
were  not  congenial  companions.  There  Is 
no  evidence  that  the  feelings  of  tbe  sisters 
toward  each  other  were  of  a  character  to  af- 
fect the  father,  or  that  he  manifested  any 
greater  affection  for  tbe  one  over  the  other, 
or  was  Influenced  against  his  will  by  eltb^ 
of  them.  After  remaining  about  six  years  at 
tbe  home,  the  older  daughter  again  married, 
and  she  and  her  husband  thereafter  lived  at 
tbelr  own  home.  It  appears  that  tbe  fatb» 
objected  to  this  marriage,  and  disliked  the 
husband,  and  expressed  bis  feelings  in  this 
regard.  In  1907  the  younger  daughter  mar- 
ried, and  tbe  tather  urged  that  they  ranain 
at  bis  home,  which  they  did  until  the  tather 
died  several  years  afterwards.  About  a 
month  after  her  marriage  tbe  younger 
daughter  and  her  cousin,  who  was  living  at 
the  home,  had  "&  difference,  and  at  her  re- 
quest tbe  father  bad  the  cousin  find  anotber 
abodfc  It  does  not  appear  tbat  tbe  tather 
took  any  more  concern  in  this  affair.  In 
1906,  previous  to  the  younger  daughter's 
marriage,  the  tather  was  attacked  with 
rheumatism,  which  gradually  grew  more  8e> 
vere.  He  at  times  could  not  attend  tbe 
store,  and  bis  younger  daughter  managed  the 
business  for  him.  He  later  closed  out  the 
business  and  retired,  and  continued  to  live 
at  his  home  with  his  younger  daughter  and 
her  husband.  His  ailment  grew  to  where  be 
sought.  In  1907,  8  surgical  operation.  About 
six  weeks  after  the  surgical  operation  tbe 
tather  executed  the  will  in  suit  On  tbe  day 
tbe  wlU  was  executed  the  tatli»  and  the 
younger  daughter  were.  It  appears,  talking 
In  a  general  way,  wbesn  tbe  daughter  asked 
the  tather  if  he  had  made  his  will,  and  tbe 
tather  rn>Ued  that  he  bad  made  bla  will 
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long  ago.  It  ai^tears  ttiat  the  daughter 
knew  that  a  will  had  been  made,  but  did 
not  know  its  terms.  She  then  asked  h&t 
&tbw  If  he  had  a  lawyer  attend  to  it,  and 
he  repUed,  "No;  I  wrote  It  and  fixed  It  like 
I  wanted  it"  Tb»  daughter  then  stated  to 
her  tather  that  he  should  have  a  lawyer  at- 
tend to  It.  The  fatbea:  concurred  In  the  si^- 
gestlon,  and  later  In  the  day  directed  Mr. 
Berry,  the  hosband,  to  phone  for  a  lawyer, 
naming  to  Urn  the  lawyer  wanted.  There  is 
no  pretense  In  the  eTidotce  that  the  daugh- 
ter or  her  husband  made  any  suggestion  or 
declaratlfm  to  the  father,  or  attonpted  to  In- 
flueoce  the  devise  or  the  execution  of  the 
will.  The  lawyer  came  and  drew  up  the 
will,  according  to  the  undisputed  evidence^ 
aa  the  father  suggested  and  directed.  After 
the  will  was  written,  the  lawyer  carefully 
read  it  over  to  him,  and  the  testatov  approv- 
ed it.  The  lawyer  and  the  testator  were  the 
only  pnsons  present  The  witnesses  select- 
ed by  the  testator  were  seit  for  and  came 
and  signed  the  will  as  witnesses.  The  law- 
yer testlfled  that  the  testator  requested  him 
to  kev  the  will,  and  not  to  state  to  any  one 
ita  terms.  The  lawyu  did  as  requested.  It 
was  further  testlfled  by  the  attorney  that 
the  witnesses,  at  the  testator's  request  were 
not  informed  at  the  time  of  the  terms  of  de- 
vise. The  benefldaries  themsdves  did  not 
know  of  tbe  terms  of  the  will  until  after 
the  death  of  the  testator.  The  testator  died 
about  10  months  after  tbe  execution  of  the 
will.  It  conclusively  amwars  that  at  the 
time  of  the  execution  of  the  will  the  testa- 
tor's maital  faculties  were  clear  and  un- 
affected and  normal.  The  will  that  the  fa- 
ther referred  to  aa  having  been  written  by 
bimself  was  offraed  in  evldoice,  and  it  devis- 
ed the  in<qperty  as  the  will  In  suit  did  to  the 
younger  danghtor.  This  will  was  dated  Jan- 
nary  11,  1906,  more  than  two  years  before 
the  vrlll  In  suit  was  executed.  It  was  proven 
tliat  during  the  time  the  father  waa  afflicted, 
and  after  the  execution  the  will,  he  was 
ciMiflned  to  the  bed,  and  the  younger  daugh- 
ter  and  hw  hnsband  assisted  in  attending  and 
nnralng  falm.  The  older  dau^ter  testified 
that  aftw  het  secobd  marriage  she  frequently 
went  to  visit  her  father,  and  that  he  was 
kind  and  affectionate  toward  her  and  very 
devoted  to  her  child,  and  that  she  waa  never 
denied  admtsslfm  to  the  house  by  her  sis- 
ter. The  mass  of  testimony  is  not  attonpted 
to  be  set  oat,  but  the  above  are  substantial- 
ly the  facts  and  conclusions  therefrom. 
Even  it  the  evldoice  shows  an  unkind  feel- 
ing of  the  sisters  toward  each  other  cover- 
ing a  polod  of  several  years,  the  further  un- 
disputed drcumstances  establish  that  their 
conduct  towards  each  other  did  not  so  in- 
flnence  the  fhther  aa  to  overcome  his  mind 


or  result  In  producing  the  will.  The  dr-  - 
cumstances  showli^  that  the  father  gave  the 
older  daughter  a  home  at  his  house  for  six 
years  after  her  divorce,  even  over  the  pro- 
test at  first  of  her  slater,  and  after  her  sec- 
ond marriage  continued  to  receive  her  visits 
to  him  freely  and  with  affection,  and  giving 
her  money,  aa  die  admits,  are  strong  dr- 
cumstances of  affection,  and  native  any 
dislike  for  her  produced  by  her  sister's  ani- 
mosity. And,  as  this  strong  affection  exist- 
ed prior  to  and  at  the  time  of  and  since  the 
execution  of  the  win,  it  would  go  to  show 
that  the  mind  of  the  fathor  was  not  Influenc- 
ed against  the  daughter  at  the  time  of  the 
execution  of  the  wIlL  The  testator's  firm 
and  obstinate  and  long  continued  feeling 
against  the  two  husbands  of  tbe  daughtn  is 
a  drcumstanoe  authorizing  the  inference 
that  he  was  ot  stnmg  will  power,  and  not 
easily  overcome.  Having  full  opportunity  to 
revoke  the  will  after  It  was  ma^  and  re- 
fraining from  doing  so.  Is  a  circumstance 
that  indicates  that  It  was  not  produced  by 
undue  Influence.  The  fact  that  the  testa- 
tor's mental  faculties  were  clear  and  un- 
affected ai^  normal  before  and  at  the  time 
of  the  execution  of  the  will,  and  his  direct- 
ing the  attorniqr  to  draw  it  at  it  was,  and 
tree  trom  any  suggestion  or  declaration  of 
any  one,  and  unsurrounded  by  any  influence 
at  the  tUne,  would,  in  the  light  of  the  previ- 
ous and  subsequent  circumstances,  authorize 
the  Inference  ttiat  the  testator  acted  ac- 
cording to  his  own  Judgmoit  and  discretion. 
The  will  in  suit  was  practically  the  same 
as  the  will  written  more  than  two  years 
beforew  The  taxt  that  the  testator  did  not  di- 
vulge the  terms  of  tbe  will  is  not  of  itself 
and  alone  sufllclent  to  show  undue  influence 
d  UnderhlU  on  Wills,  i  ISD;  neither  Is  the 
mere  fact  that  the  testator  gave  all  the  prop- 
erty to  one  child  <Id.  |  138).  Acts  of  atten- 
tion and  services  in  sickness  are  not  of  them- 
selves BUffident  to  make  a  case  of  undue  in- 
fluence. Id.  I  148.  The  evldoice  wholly 
talis  to  show  that  the  benefldaries  did  any 
act  to  procure  the  will  in  their  favor.  Op- 
portunity to  exert  influence  Is  all  Hat  tbe 
evidence  even  tends  to  show,  and  tb&t  Is  not 
sufficient  proof  to  set  aside  a  wiU.  Treee- 
vant  V.  Rains,  85  Tex.  329.  28  S.  W.  SM. 

There  being  no  proof  of  the  execution  of 
the  will  by  undue  Influence,  and  this  being 
the  only  question  In  the  case,  the  power  of 
this  court  to  enter  tbe  Judgment  that  should 
have  beea  entered  exists.  Tbe  Judgment  Is 
reversed  and  here  rendered  for  appellants, 
denying  the  application  of  appellees  to  have 
the  order  of  the  probate  court  probating  the 
will  in  suit  set  aside.  The  costs  of  appeal 
and  the  trial  court  will  be  taxed  against  Ap- 
pellee W.  A.  Brown. 
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BOSBOBOUQH  t.  COOK. 

(Coart  of  (Mvll  Appeals  of  Texas.  Texarkana. 
Jmw  6,  1012.   Rehearins  Deided 
June  20,  1912.) 

1.  Lis  Psndbns  (8  24*)— Pebsons  Concldd- 
bd— pubohaseb  fbou  cotxnantb. 

A  purchaser  from  part  of  the  tenants  in 
common  during  the  pendency  of  their  suit  to 
partition  the  proper^  ii  bound  by  the  judg- 
ment rendered  in  that  case,  though  not  aetusl^ 
a  party. 

[Ed.  Note.— For  other  casei,  see  Lis  Pendens, 
Gent  Dig.  SI  88-40.  42-46;  Dec  Dig.  |  24.*] 

2,  Tenancy  in  Comuon  (|  46*)— Sales  and 

GONVBTANCEB-^FECIPIO  AhOTTNT. 

Tenants  in  common  ^tb  others  have  no 
right  to  convey  to  a  stranger  specific  por- 
tions of  the  common  estate^ 

[Ed.  Note.— For  other  cases,  sec  Tensncy  In 
Ckimmon,  Cent  IMg.  H  185-187;  Dec.  Dig.  S 
4S.*] 

8.  PABTmON  (I  49*)— PBOClXDIiraa— PABIIBS 

— Intsbventioh. 

A  porcbaser  of  a  spedfle  portion  of  Isnd 
I>endlng  a  partition  salt  between  bis  vendors 
and  others  as  tenants  In  common  has  the  right 
to  intervene  in  the  partition  suitj  and  ask  to 
hare  the  property  conveyed  to  bun  set  apart 
to  one  or  both  of  his  grantors  In  the  general 
distribution. 

[Ed.  Note.— For  otiher  eases,  see  Partition, 
Cent  Dig.  II  180-189:  Dec  Dig-  S  4a*] 

4.  Adtbbsb  Fossbssion  (S  81*)— SufficibNot 
or  Cuius— Possession  Undbb  Dbbd  vboh 

COTEHANTS  PENDING  PABTITIOK. 

A  purchaser,  pending  a  partition  suit  be- 
t-ween bis  vendor  and  others  as  cotenents,  did 
not  intervene  in  the  suit  to  have  the  property 
set  apart  to  his  vendors,  and  after  judgment 
against  his  vendor  continued  in  possession  claim- 
ing under  the  deed.  Seldt  that  the  deed  was  a 
sufficient  basis  for  a  claim  of  adverse  posses* 
sion. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  SI  472-435;  Dec.  Dig.  S 
81.*] 

5.  Advebse  Possession  (B  115*)  —  Question 

FOB  JUBT— InTEBBUPTION  OF  POSSESSION. 
On  evidence  in  a  suit  to  recover  a  tract 
of  land  where  defendants  set  op  title  by  limi- 
tation the  question  whether  a  wire  joined  by 
plaintiff  to  defendant's  fence  on  both  sides 
itdthoat  carrying  it  across  her  land  was  snffi- 
dent  to  constitute  a  re-entry,  and  actual  pos- 
session was  for  the  jury. 

[Ed,  Note. — For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  fig  314,  691-701;  Dec. 

Dig.  I  iiti*} 

Appeal  from  District  Court,  Harrison 
County;  H.  T.  Lyttleton,  Judge. 

Action  by  W.  J.  Bosborougta  against  El- 
len Cook.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

F.  H.  Prend^gast,  of  Alarshall,  for  appe- 
lant A.  G.  Carter  and  Jas.  Turner,  both  of 
Marshall,  for  ai^ellee. 

HODGES,  J.  This  suit  was  Instituted  in 
the  court  below  by  the  appellant  against  the 
appellee  to  recover  a  tract  of  about  20  acres 
of  land  situated  in  Harrison  county,  and  to 
cancel  a  deed  as  a  cloud  upon  his  title.  Be- 
sides a  plea  of  not  guilty,  the  defendant  be- 
low pleaded  the  statute  of  limitation  of  five 
years  and  other  special  defenses  not  material 


to  be  here  considered.  Fiom  the  verdict  and 
Jndgment  rendered  In  favor  of  the  ai^dlea* 
Ellen  Cook,  this  api>eat  Is  prosecuted. 

The  material  facts  are  practically  undis- 
puted. As  evidence  of  his  title  appellant  re- 
lies upon  a  deed  from  Rnby  Faust  and  bee 
husbaud,  dated  January  17,  1906,  conveying 
to  him  the  land  in  controversy.  For  the  pur- 
pose of  showing  title  in  Mrs.  Faust,  appel- 
lant introduced  in  evidence  the  papers  and 
court  records  of  two  former  salts  filed  in 
the  district  court  of  Harrison  counlr.  Tb« 
first  was  numbered  10,279,  and  vras  brought 
by  J.  E.  Blair,  R.  K.  Tomer.  Ruby  Panst 
Joined  by  her  husband,  Ed  Faust,  and  B  W. 
Long  and  his  children,  against  A.  B.  Was- 
kom,  to  recover  362  acres  of  land  not  Involv- 
ed In  tUs  salt  On  December  11,  1900,  tlw 
plolntiirs  In  that  salt  amended  Qkdr  petition, 
and  aslced  for  a  Jadgmoit  against  Oie  de- 
fendants for  the  recovery  of  83  acres  of  tbe 
Stadler  and  Carroll  BiirvQjr,  which  tndndea 
no  part  of  the  land  Involved,  anS  ftor 
a  partition  among  themselTes  of  a  portion  of 
the  Brooks  bdtv^,  whldi  does  Include  the 
land  In  controvvsy.  The  second  solt  was 
numbered  10,988,  and  was  filed  in  November, 
1803,  by  Qie  same  plaintiffs  against  Waskom 
and  others.  This  snit  appears  to  have  been 
one  to  rescind  a  contract  by  which  there  bad 
formerly  been  an  change  of  other  lands. 
In  1905  those  tm>  snits  wffle  consolidated, 
and'  on  the  ISth  day  of  August  of  the  same 
year  a  final  Judgment  was  rendered  making 
a  partition  of  the  land  between  the  plain- 
tiffs, and  setting  aside  that  portion  of  tbe 
land  involved  In  this  suit  to  Ruby  Faust 
It  was  also  showu  that  on  February  20, 
1004,  during  the  pendency  of  the  first  suit 
above  mentioned,  Turner  and  Blair,  parties 
plaintiff  in  those  suits,  conveyed  64  acres  of 
the  Brooks  survey,  which  indudes  tbe  land 
here  Involved,  to  Ellen  Cook.  Their  deed  to 
Ellen  described  the  land  by  metes  and 
bounds,  and  purported  to  convey  the  entire 
title  with  a  general  warranty.  Previous  to 
tbe  date  of  this  Instrument,  In  December, 
1901,  Turner  and  Bialr  had  made  a  con- 
tract with  Tom  Cook,  the  husband  of  El- 
len, to  sell  him  this  same  tract  of  land. 
Soon  thereafter.  Cook  and  his  wife  settled 
upon  the  land,  and  began  to  make  Improve- 
ments. In  the  following  year  Tom  died.  It 
was  after  this  that  Ellen  Cook  took  the  con- 
veyance above  referred  to  from  Turner  and 
Blalr  to  herself.  It  Is  admitted  that  she  has 
continuously  since  the  date  of  her  deed  been 
in  the  actual  possession  of  the  land  therein 
conveyed,  claiming  It  under  her  deed  which 
was  duly  re<::orded,  and  has  paid  all  the  tax- 
es assessed  against  the  property.  In  short; 
It  Is  conceded  that  she  had  at  the  date  of 
tbe  InsUtutlon  of  this  suit,  the  7th  day  of 
September,  1910,  a  perfect  title  by  limitation 
to  tbe  land  claimed  by  her  If  she  should  be 
permitted  to  prescribe  under  the  deed  from 
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Turner  and  Blair,  and  if  her  posaettslon  was 
not  Interrupted  by  tbe  act  ot  the  app^ant 
in  attempting  to  enclose  the  premises  with  a 
wire  fence. 

[11  It  Is  Insisted  by  appellant  that  Elleo 
Cook,  having  purchased  from  two  of  the 
tenants  In  common  during  tbe  pendency  of 
,  the  salt  to  partition  the  property,  Is  bound 
by  the  Judgment  rendered  In  that  case, 
though  not  actually  a  party;  that  the  l^al 
^ect  of  that  Judgment  was  to  annul  her 
deed  from  Turner  and  Blair  and  destroy  its 
validity  as  the  basis  of  an  adverse  claim. 
It  may  be  conceded  ttiat  Ellen  Cook,  having 
purchased  poidente  lite,  la  as  much  bound 
by  the  judgment  rendered  as  if  she  had  been 
an  actual  party  to  the  litigation;  but  the 
qnestion  is,  Does  that  privity  necessarily  en- 
tail the  consequences  claimed  by  counsel  for 
appellant  In  this  instance? 

[2]  Turner  and  Blalr,  as  tenants  in  com- 
mon with  Long  and  Faust,  had  no  right  to 
couv^  to  a  stranger  specific  portions  of  the 
common  estate.  Such  a  conveyance,  how- 
ever, would  not  be  absolutely  void,  but  was 
subject  to  an  adjustment  which  the  court 
might  in  the  exercise  of  his  equitable  powers 
make  for  the  purpose  of  preserving  the 
rights  acquired  by  the  purchaser. 

[3]  Ellen  C!ook  had  the  right  to  intervene 
in  the  partition  proceedings,  and  to  ask  to 
have  tbe  property  which  had  been  conveyed 
to  her  set  apart  to  one  or  both  of  her  gran- 
tors in  the  general  distribution;  and  this 
should  have  been  done  If  it  would  not  have 
operated  to  the  prejudice  of  the  other  co- 
owners.  That  rale,  however,  does  not  affect 
the  proposition  here  Involved. 

[4]  If  Ellen  Cook  Is  required  to  rely  upon 
a  title  transmitted  by  her  deed  from  Turner 
and  Blalr,  the  two  tenants  in  common,  un- 
questionably her  rights  would  be  tested  by 
the  legal  effect  of  the  decree  of  partition 
upon  that  deed.  Let  us  assume  that  tbe 
deed  from  Turner  and  Blalr  to  Ellen  Cook 
Invested  her  with  a  legal  interest  in  the 
land,  and  entitled  her  to  ask  for  equitable 
relief  in  the  allotment  of  the  different 
Bharea.  It  was  this  interest  and  this  right 
only  which  were  destroyed,  by  the  decree  of 
partition  which  allotted  this  land  to  Faust. 
Had  the  allotment  been  to  Turner  and  Blalr, 
Bbe  would  now  be  holding  a  title  transmitted 
by  her  deed.  As  it  is,  she  had  no  title;  and, 
after  tbe  Judgment  was  rendered,  remained 
in  possesion  of  the  premises  without  any 
legal  right,  but  as  a  mere  claimant  with- 
,out  title.  Her  deed  was  rendered  worthless 
as  a  muniment  of  title,  but  It  was  not  affect- 
ed as  a  basis  for  an  adverse  claim,  which 
she  appears  to  have  then  asserted.  Upon  tbe 
rendition  of  the  partition  decree  of  August 
18,  1905,  she  might  have  been  turned  out  of 
possession  by  an  appropriate  writ  or  by  an 
Independent  proceeding  instituted  in  the 
form  of  an  action  of  trespass  to  try  title  by 
Mrs.  Faust,  to  whom  the  land  bad  been 
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awarded.  Such  a  canse  of  action  then  arose, 
but  no  such  proceeding  was  begun ;  and  El- 
len Cook  continued  to  hold  possession,  claim- 
ing under  her  deed,  and  paying  all  the  taxes 
down  to  the  date  of  the  Institution  of  this 
suit  Her  possession  from  the  date  of  that 
decree  at  least  was  adverse,  and  limitation 
began  to  run  In  her  favor  ^om  that  time. 
The  deed,  while  not  sufllclent  as  a  muniment 
of  title,  was  good  as  an  evidence  of  an  ad- 
verse claim.  It  is  immaterial  for  this  pur- 
pose whether  It  was  sufficient  to  invest  title 
or  not,  if  It  were  not  void  upon  its  face. 

[S]  Appellant  also  contends  that  he  re-en- 
tered and  took  actual  possession  of  a  part  of 
this  land  in  June,  1910,  a  few  months  before 
appellee's  title  was  perfected  by  five  years 
of  adverse  occupancy.  The  testimony  bear- 
ing upon  this  Issue  Is  as  follows:  "I  know 
the  place  where  Ellen  Cook  lives.  I  went 
down  there  and  stretched  a  wire  around  It 
on  June  4th,  1910.  In  runnmg  the  south  line 
of  my  land  I  came  to  her  fence  and  Joined 
on  to  her  fence  on  the  east  side,  and  went 
around  and  Joined  her  fence  on  tbe  west 
side.  If  I  had  run  across  her  Inclosure,  it 
would  have  Included  in  my  claim  about  3% 
acres  of  her  field.  I  did  not  run  across  her 
fl^d  because  she  had  that  in  cultivation,  and 
it  would  have  Interrupted  her  in  the  culti- 
vation of  her  crop.  I  Just  tied  on  to  the 
east  side  of  her  fence  and  followed  the  line 
on  across,  and  on  the  west  side  of  the  new 
ground  I  fastened  the  wire  right  up  next  to 
her  fence,  and  ran  from  there  west  to  the 
corner  and  then  turned  back  towards  the 
lake,  and  went  to  the  lake.  I  took  Ellen 
Cook  down  there  and  showed  her  the  comer 
and  explained  it  to  her.  Ellen  Cook  stated 
to  me  that  she  thought  It  was  her  laud,  that 
she  had  bought  It.  The  new  ground  that 
my  wire  struck  looked  like  it  had  been  In  cul- 
tivation two  or  three  years.  I  did  not  know 
how  long  Ellen  Cook  bad  been  there.  I  did 
not  ask  her  to  give  me  permission  to  wire  In 
the  land.  I  Just  told  Ellen  Cook  that  my  deed 
called  for  It,  and  that  I  was  trying  to  run 
the  line  just  as  nearly  as  I  could  come  to 
It,  and  wire  my  land  in.  Ellen  Cook  said 
she  thought  that  the  land  I  was  wiring  In 
belonged  to  her."  It  Is  impossible  to  say 
from  this  testimony  bow  mucb.  If  any,  of  the 
land  was  within  the  wire  referred  to,  or 
whether  the  fence  was  sufficient  to  consti- 
tute a  re-entry  and  actual  possession.  Ap- 
I>ellee's  fence  formed  a  part  of  the  Inclosure; 
and  It  may  be  said  that  the  land  was  as 
much  under  her  fence  as  his.  It  cannot  be 
said  as  a  matter  of  law  that  the  stretching 
of  this  one  strand  of  wire  In  tbe  manner  de- 
tailed was  a  re-entry  and  a  resumption  of 
the  actual  possession  of  any  designated  por- 
tion of  the  property.  That  issue  was.  sub- 
mitted to  the  Jury  in  a  charge  against  the 
form  of  which  there  is  no  objection. 

We  find  no  error  in  the  record,  and  the 
Judgmoit  1>  therefore  affirmed. 


Digitized  by 


1122 


148  SOUTHWESTERN  REPORTEB 


(Tex. 


JOHN  B.  MORRISON  CO.  t.  HARRELL. 

(Oonrt  of  CItU  Appeals  of  Texas.    El  Paso. 
May  80,  1912.   Rehearing  Denied 
June  19,  1912.) 

1.  Appeal  aitd  Ebbob  ({  792*)— Dishissal. 

It  is  improper  to  dismiss  an  appeal  from 
a  Judgment  <a  a  coaoty  eonrt  on  appeal  from  a 
Jaatice  court  because  tbe  transcript  of  the  rec- 
ord falls  to  show  an  appeal  bond  or  affidavit  Id 
lieu  thereof  perfecting  an  appeal  to  the  county 
court  without  first  caUiog  appellant's  attention 
to  the  fact  that  th«  record  fails  to  disdose 
jaiisdictioii. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8187-3141:  Dec.  Dig.  | 
792.*] 

2.  JuffncBs  or  the  Peack  ({  45*)— Jdbisdio- 
TioN— Amount  in  Contbovbsst. 

In  an  action  for  rent,  a  cross-action  plead- 
ing $487.(€  damages  through  plainttflfs  failure 
to  repair,  and  aeking  judgment  canceling  the 
rent  account  "and  for  the  further  sum  of  |200 
damages,  tbe  same  being  the  jurisdictional 
amount  of  tbe  Justice  court,"  states  a  Cftus^  of 
action  beyond  the  Jurisdiction  of  a  Justice. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |S  178-175;  Dec.  Dig.  { 
45.*] 

Supplemental  petition.  Trial  Judgment  af- 
firmed- 

For  former  opinion,  see  146  S.  W.  702 

See,  also,  139  S.  W.  1166. 

B.  F.  Thorp  and  B.  F.  Reynolds,  botb  of 
Throckmorton,  Arnold  &  Arnold,  of  Qrabam, 
and  Loomls  &  Knollenberg,  of  El  Paso,  for 
appellant  Counts  &  Counts,  of  Olney,  and 
R.  B.  Humphrey  and  C.  J.  Benson,  botb  of 
Tbrocfcmorton,  for  aKwUee. 

HIGOXNS,  J.  [11  Upon  a  former  day  of 
this  term  this  appeal  was  dismissed  upon  the 
ground  that  the  transcript  of  the  record  must 
have  afflrmatiTely  shown  that  the  trial  court 
had  Jurisdiction  of  the  cause,  and,  the  record 
falling  to  disclose  an  appeal  bond  or  affida- 
vit In  Ueu  thereof  perfecUng  the  appeal  from 
the  Justice  court  to  the  county  court,  it 
therefore  did  not  disclose  that  the  trial  court 
had  Jurisdiction.  146  S.  W.  702.  Appellant 
thereupon  filed  motion  allegli^  that  the  ap- 
peal to  the  eonnty  court  bad  been  duly  per- 
fected by  the  filing  and  approval  of  the  twnd 
required  by  law  In  the  Justice  court.  A  dim- 
inution of  the  record  was  suggested,  with 
prayer  that  the  cause  be  reinstated  and  a 
writ  of  certiorari  issued  to  perfect  the  rec- 
ord by  bringing  up  and  filing  In  this  court  a 
certified  copy  of  said  appeal  bond.  This  mo- 
tion was  overruled;  the  court  being  of  the 
opinion  that  the  petition  for  certiorari  came 
too  late.  Thereafter  the  decision  of  the  Su- 
preme Court  in  the  case  of  Wells  v.  Driskell 
appeared  in  tbe  advance  sheets  of  the  South- 
western Reporter  In  volume  145,  p.  333,  and, 
attorneys  for  the  appellant  tiaving  called  our 
attention  thereto,  we  are  of  the  opinion  that 
It  was  error  to  dismiss  the  appeal  without 
having  first  called  the  attention  of  the  appel- 
lant to  the  fact  that  the  record  failed  to  dis- 
close that  this  court  bad  Jurisdiction  of  the 


cause.  We  think  tbe  same  principle  Involved 
as  was  Involved  In  the  case  Just  dted.  We 
have  therefore  of  our  own  motion,  set  aside 
the  order  of  dismissal,  and  have  ordered  is- 
sued a  writ  of  certiorari  directed  to  tbe  clerk 
of  the  lower  court,  commanding  him  to  send 
up  as  part  of  the  record  herein  a  certified 
copy  of  the  appeal  bond  which  was  filed  In 
the  Justice  court  whereby  tbe  appeal  was 
perfected  from  that  court  to  the  county  court 
of  Throckmorton  county.  In  response  to  tbe 
writ  a  duly  certified  copy  of  such  bond  has 
been  here  filed,  and  It  appears  that  the  ap- 
peal from  the  Justice  court  to  the  county 
court  was  regularly  perfected,  and  tbe  canse 
la  now  before  us  for  consideration  upon  its 
merits. 

[2]  Appellee  In  his  petition  allied  that 
the  appellant  was  indebted  to  him  In  the 
sum  of  $140  as  rental  for  a  building  belong- 
ing to  him  and  occupied  by  the  appellant 
from  May  1,  1910,  to  August  1,  1910.  The 
notations  upon  the  justice's  docket  disclose 
that  appellant  answered  by  general  denial 
and  reconvened  for  damages  In  the  boid  of 
$275  alleged  to  have  been  caused  by  tbe  de- 
fective condition  of  the  rented  prendses,  and 
it  appears  that  on  November  1.  1910,  tbe 
court  sustained  exceptions  to  the  cross-action 
on  the  ground  that  tbe  same  was  not  wltbln 
the  Jurisdiction  of  the  court,  and  appellant 
then  amended  and  alleged  its  damage  in  tbe 
sum  of  $200.  Thereafter,  on  November  2d, 
appellant  filed  in  the  Justice  court  written 
pleadings  upon  which  the  cause  there  and  in 
the  county  court  appears  to  have  been  tried. 
Appellant  in  this  written  pleading  allies 
that  from  the  15th  day  of  March,  190S,  until 
the  15th  day  of  March  1910,  it  was  occupy- 
ing as  the  tenant  of  appellee  the  premises 
upon  which  appellee  was  then  suli^  for 
rent;  that  It  was  aigaged  In  condoctlnc 
therein  a  mercantile  busfnees,  and  by  tbe 
terms  of  the  written  contract  betwem  tbe 
parties  it  was  tbe  duty  of  apprise  to  ke^ 
tbe  building  in  a  good  state  of  repairs  so  that 
appellant's  stock  of  goods  would  be  protected 
from  storms  and  rain;  that  appellee  failed  to 
keep  the  same  In  good  repair,  and  on  Novem- 
ber 28,  1009,  a  very  heavy  rain  fell,  and,  bj 
reason  of  the  defective  condition  of  tbe  roof 
of  the  building,  certain  of  its  goods,  wares, 
and  merchandise  were  damaged,  to  its  dam- 
age In  the  sum  of  1467-06;  that  its  tenancy 
under  the  written  contract  of  lease  expired 
on  March  15,  1910,  and  that  on  April  5Qi  of 
said  year,  while  occupying  the  building  as  a 
tenant  from  month  to  month,  another  rain 
fell,  injuring  its  goods,  wares,  and  merchan- 
dise, tQ_it8  damage  In  tbe  sum  of  $45.01,  and 
it  prayed  that  It  have  Judgment  against 
plaintiff,  canceling  bis  rent  account,  "and  for 
the  further  sum  of  $200  damages,  the  same 
being  the  Jurisdictional  aniouut  of  the  ius- 
tice  (x»urt,"  and  for  general  and  qiecial  re- 
lief. 
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As  stated  In  the  origiDal  opinion  herein 
rendered,  apfiellee  recovered  a  jadgment  for 
the  som  of  f79.2S.  and  the  varlons  assign- 
ments of  error  of  the  appellant  relate  entire- 
ly to  Its  croBB-action.  We  deem  it  unneces- 
sary to  pass  npon  the  merits  of  these  rari- 
ous  assignments  of  error,  for  the  reason 
that,  whether  they  be  meritorious  or  not,  the 
cross-action  was  one  which  could  not  be  as* 
serted  by  the  appellant  because  It  was  beyond 
the  Jurisdiction  of  the  Justice  court  In  which 
the  salt  originated,  and,  since  that  court  had 
no  Jurisdiction  of  the  coonterclaim,  the  coun- 
ty court  acquired  none  upon  appeal.  This 
question  has  been  directly  passed  upon  by 
our  courts  In  quite  a  number  of  cases,  and  Is 
no  longer  an  open  question  in  this  state. 

In  Willlamsott  r.  Bodan  Lumber  Co.,  36 
Tex.  dr.  App.  446.  82  S.  W.  340,  it  Is  said: 
"Williamson  sued  the  Bodan  Lumber  Compa- 
ny In  the  justice  court  on  a  claim  for 
$158.66  alleged  to  be  the  balance  due  tor 
Berrlces  rendered.  Def^dant  answered, 
admitting  that  it  owed  plaintiff  $112.29, 
tnit  averred  that  plaintiff  owed  defmd- 
ant  9^6.44,  as  agreed  to  be  dne  for 
drags,  mont^B,  check,  etc.,  used  by  plaintiff 
out  of  the  dnig  store  of  defendant,,  of  which 
plaintiff  bad  had  diarge  as  manager  and 
salesman.  It  la  averred  that  this  sum  was 
never  charged  to  plaintiff,  but  is  alleged  to 
be  doe.  Of  this  sum  defendant  pleads  as  an 
oBaet  to  plalntUTa  demifnd  the  snm  of 
$15&66,  and,  in  addition,  urges  $200  of  the 
alleged  amount  remaining  due  to  defendant 
as  a  coonterdaim,  fbr  which  Judgment  was 
prayed.  Plaintiff  recovered  $112.26  in  the 
Justice  court  The  cause  was  appealed  to 
the  county  court,  where  trial  de  novo  was 
had.  Plaintiff  excepted  to  the  answer  of  de* 
fendant,  as  he  had  done  in  the  Justice  court, 
on  the  ground  that  it  urged  a  claim  beyond 
the  Jurisdiction  of  the  Justice  court,  in  which 
the  cause  originated.  The  exceptlcm  was 
overmled,  the  cause  tried  before  the  court 
without  a  Jury,  and,  after  hearing  the  facts. 
Judgment  was  rendered  for  defendant,  sus- 
taining the  offset  to  the  extent  of  plalDtifTs 
demand,  and  giving  Judgment  against  plain- 
tiff for  $200.  From  this  Judgment  plaintiff  has 
appealed,  and  urges  here  the  plea  to  tbe  ju- 
risdiction. We  are  of  opinion  the  propo- 
sition must  be  sustained.  The  claim  inter- 
posed by  defendant  against  plaintiff's  de- 
mand was  a  lump  sum  of  $626.44,  which,  It 
was  averred,  plaintiff  had  agreed  was  cor- 
rect. It  affirmatively  appeared  from  the  an- 
swer that  the  claim  of  plaintiff,  to  tbe  ex- 
tent of  $112.25,  was  Just,  and  it  was  sought 
to  be  extinguished  by  a  portion  of  defend- 
ant's claim.  In  passing  on  the  validity  of  the 
offset,  the  Justice  would  have  been  compelled 
to  inquire  Into  the  correctness  of  the  entire  j 
claim  of  $026.44,  and  appropriate  so  much 
of  It  as  was  necessary  to  the  extinguishment 
of  plaintiffs  demand.  In  doing  this,  be  must 
bave  inquired  into  the  validity  of  a  claim  far 


in  excess  of  his  Jurisdiction.  That  this  can- 
not be  done  Is  settled  by  the  Supreme  Court 
in  GImbel  v.  Gomprecbt,  8»  Tex.  497,  35  S. 
W.  470,  In  which  the  case  of  Dalby  v.  Mur- 
phy, 25  Tex.  35S,  relied  on  by  appellee,  and 
apparently  followed  by  the  trial  court,  Is  dis- 
cussed and  distinguished.  On  the  authority 
of  Glmbel's  Case,  supra,  which  we  cite  with- 
out discussion,  the  Judgment  Is  reversed,  and 
Judgment  here  rendered  against  appellee  for 
$125.25  and  interest,  as  prayed  for  by  plain- 
tiff." 

Cain  V.  Culbreftth,  85  S.  W.  809,  was  a 
suit  by  appellant  In  Justice  court  against  ap- 
pellee on  account,  for  rent,  $76,  $10.75  for 
advances,  and  on  open  account  for  $69.45. 
Distress  warrant  issued  for  the  rent  and  ad- 
vances.  Defendant  answered  by  setting  up 
counterclaim  for  work  and  labor  for  plain- 
tiff done  on  the  premises  for  $182;  that  the 
writ  was  wrongfnlly  issued,  and  that  the 
levy  cm  his  crop  damaged  him,  to  the  value 
thereof,  $180;  uid  for  pnntUve  damagoi 
growing  out  of  the  writ,  $100.  There  was 
Judgment  In  the  Justice  court  on  these  1»- 
sues  in  favor  of  Oulbreath,  tbe  defendant, 
for  $124.60,  from  which  the  plaintiff  appealed 
to  the  county  court,  where  tb«  same  issues 
were  tried  by  the  court  without  a  Jury.  The 
court  adjusted  tbe  dalms  of  the  parties,  al- 
lowii^  plaintiff  nothing  for  rent,  holding, 
with  defendant's  plea,  ttiat  he  was  not  a 
tenant  of  plaintiff,  but  in  possession  under 
verbal  contract  of  sale,  finding  for  plaintiff 
$68.45  on  the  open  account,  and  $10.70  for 
the  advances,  making  a  total  for  plalnUff  of 
$80.16.  The  court,  on  defendant's  counter- 
claim,  awarded  him  as  damages  to  his  crop 
$50,  for  improvements  on  the  fftrm  on  the 
charge  of  "work  and  labor  done"  $14160, 
and  vindictive  damages,  $50,  a  total  of 
$241.60  for  defendant,  and.  after  deducting 
the  amount  found  for  plaintiff,  gave  Judg- 
ment for  defendant  for  $161JS5.  In  that  case 
the  question  was  not  raised  by  any  assign- 
ment of  error,  but  it  was  properly  regarded 
by  Judge  Collard  as  fundamental  In  its  na- 
ture, and  he  reversed  and  remanded  the  case, 
staflng  his  reasons  as  follows:  "There  is  no 
assignment  of  error  on  the  point,  but  we 
think  there  was  fundamental  error,  which 
requires  a  reversal  of  the  Judgment  in  the 
county  court,  and  remanding  the  case.  The 
Justice's  court  had  no  jurisdiction  of  tbe 
claim  of  defendant  set  up  as  a  counterclaim. 
The  Justice's  court  could  not  litigate  a  claim, 
however  or  whenever  set  up,  that  exceeded 
$200  In  amount  (Const,  art.  5,  S  19;  GImbel 
V.  Gomprecht,  89  Tex.  497,  35  S.  W.  470,  de^ 
elded  by  state  Supreme  Court  May  4,  1896); 
and  the  county  court  could  not  acquire  Jurls- 
dlctiou  of  appeal  of  the  matters  In  suit  by 
!  defendant  in  the  Justice's  court  Tbe  county 
court,  as  did  the  Justice's  court,  had  Juris- 
diction of  the  plaintiff's  claim,  but  not  of  the 
amount  claimed  In  the  cross-suit  of  defend- 
ant. The  amount  claimed  by  defendant,  be- 
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fore  it  could  be  allowed,  had  to  be  litigated 
and  established  by  Judgment  of  the  court; 
and,  as  we  have  seen,  the  justice's  court  had 
no  Jurisdiction  to  litigate  the  matters  set  up. 
The  Judifment  of  the  county  court  is  there- 
fore reyersed,  and  the  cause  remanded." 

The  following  authorities  are  also  directly 
in  point,  viz.:  Glmbel  v.  Qomprecht,  89  Tex. 
497,  35  S.  W.  470;  Pioneer,  etc.,  v.  Wilson, 
39  S.  W.  1095;  Rylie  t.  Elam,  79  S..W.  326; 
Brigman  v.  Aultman,  65  S,  W.  509;  Penny- 
backer  V.  Hazlewood,  26  Tex.  Civ.  App.  183, 
61  8.  W.  153;  Dixon  t.  Watson,  S2  Tex.  Civ. 
App.  412,  115  S.  W.  100. 

Since  the  court  had  no  Jurisdiction  over 
the  counterclaim.  It  follows  that  any  errors 
committed  in  relation  thereto  are  necessarily 
harmless,  and  there  being  no  assignment  In 
rtiatlon  to  the  claim  of  the  appellee  for 
tents,  npon  which  Judgment  was  rendered, 
the  Judgment  Is  tberefore  affirmed. 


VIIilALVA  et  al.  v.  BROWN. 

(Court  of  Civil  Armeals  of  Texas.    Ea  Paso. 
Hay  BO,  1912.    Rehearing  Denied 
June  19,  1912.) 

1.  Trespass  to  Tkt  Title  ({  38*)— Pbesuup- 
TiONs— Tm-E  TO  Land. 

There  is  no  presumption  of  title  In  a  gran- 
tor based  on  bis  undertaking  to  convey,  as 
where  one  purports  to  coDvey  as  an  heir,  even 
thoQgh  the  conveyance  be  anclenL 

[Ed.  Kote. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  |  53;  Dec  Dig.  f  38.*] 

2.  Trespass  to  Trt  Title  (|  44*)— Capacitt 
TO  Convey— Jury  Questtons. 

In  trespass  to  trj  title,  held,  under  the  evi- 
dence, a  jury  question  whether  a  certain  per< 
son  was  dead  when  his  wife  and  daughter  con- 
veyed land  belonging  to  Um  as  bis  heirs. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {  66;  Dec  Dig,  1  44.«] 

8.  Tbiax.  (S  83*)— Evidence— Obounds  or  Ob- 
jection. 

A  deed  may  be  Inadmissible  on  the  ground 
of  Immateriality  in  the  absence  of  proof  of  the 
grantors'  heirship,  under  which  title  fs' derived, 
but  not  on  the  ground  of  incompetency. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IB  193-210;  Dec.  Dig.  |  83.*] 

Appeal  from  District  Court,  El  Paso  Oonn- 
ty ;  A.  M.  Waltliall,  Judge. 

Trespass  to  try  title  by  M.  W.  Brown 
(^inst  Jesus  VUlalva  and  others.  Judgment 
for  plainticr,  and  defendants  appeal.  Re- 
versed and  remanded. 

T.  C.  Lea,  R.  V.  Bowden,  R.  T.  Nelll,  H. 
E.  Gamble,  W.  H.  Winter,  and  George  Estes, 
all  of  El  Paso,  for  appellants.  R.  C.  Walshe 
and  P.  R.  Price,  both  of  El  Paso,  for  appellee. 

niGGINS,  J.  Appellee  in  trespass  to  try 
title  recovered  certain  premises  In  the  city 
of  El  Paso,  a  part  of  land  originally  granted 
to  Juan  Maria  Ponce  de  Leon.  No  convey- 
ance from  the  grantee  appears,  and  appel- 
lee claims  under  a  deed  from  Dolores  Ponce 
de  Leon  and  Josefa  Ponce  de  Leon  Varela, 


the  last  named  being  Joined  hj  her  hnsbond. 
Mariano  Varela,  to  Wm.  T.  Smith,  dated 
March  25,  1854,  filed  for  record  Jnne  10, 
1854,  and  recorded  In  the  deed  records.  Ap- 
pellants claim  title  under  the  10-year  stat- 
ute of  limitations.  Upon  trial  the  jury  wad 
instructed  that  appellee  had  shown  record 
title  in  himself,  and  to  find  in  iUs  favor  un- 
less they  found  for  appelant!  upon  their 
plea  of  limitation. 

It  was  shown  by  the  testimony  of  Uontes 
that  Dolores  Ponce  de  Leon  and  Josefa 
Ponce  de  Leon  Var^  were  the  wife  and 
daughter,  respectively,  of  Juan  Maria  Ponce 
de  Leon,  and  that  they  survived  him,  but 
there  is  no  direct  evidence  whatever  to  fix 
the  date  of  his  death.  The  witness  Judge 
Edwards  testified  to  his  death,  but  did  not 
Icnow  when  it  occurred.  Mont^,  after  tes- 
tifying to  bis  death,  upon  direct  examination 
stated  that  It  occurred  before  the  war  be- 
tween the  United  States  and  Mexico,  bot 
upon  cross-examination  stated  that  be  did 
not  know  when  he  died,  but  that  he  was 
still  living  at  the  time  of  this  war.  The 
deed  to  Smith  contained  no  recdtals  of  the 
death  of  Juan  Maria  Ponce  de  Leon  or  of 
the  heirship  of  the  grantors,  but,  If  the  date 
of  his  death  were  established*  there  was 
ample  testimony  to  warrant  the  court  in 
assuming  their  heirship  and  consequent 
ownership  of  the  land  so  as  to  pass  the  title 
by  their  deed  to  Smith.  The  correctness  of 
the  trial  court's  action  In  instructing  ttie 
Jury  that  the  record  title  was  vested  In  ap- 
pellee Is  raised  by  the  twentieth  assignment 
couiplalDliig  of  the  refusal  to  give  a  special 
charge  sabmittlng  to  the  Jury  for  their  de- 
termination the  question  of  whether  or  not 
Juan  Maria  was  dead  at  the  date  of  the  ex- 
ecution of  the  deed. 

[1 , 2]  Dolores,  the  wife,  and  Josefa,  the 
daughter,  had  no  title  to  conv^  uolesa  the 
husband  and  father  was  dead  at  the  time 
they  undertook  to  convey,  and  we  do  not 
think  under  the  evidence  that  the  court  was 
authorized  in  assuming  as  a  proven  fact  that 
he  was  dead  at  the  date  of  the  deed  and  In 
withdrawing  this  issue  from  the  Jury.  In 
support  of  the  court's  action,  appellee  pro- 
pounds the  proposition  that  capacity  in  per- 
sons to  convey  is  presumed,  and  the  burden 
Is  on  any  one  attacking  the  conveyance  to 
prove  want  of  capacity.  This  is  a  correct 
proposition  in  so  far  as  It  relates  to  capacity, 
In  the  sense  that  one  does  not  labor  undo' 
any  legal  disability,  such  as  minority  or  in- 
sanity. Authority  to  convey  the  community 
estate  by  the  surviving  spouse  and  by  one 
claiming  authority  to  convey  under  a  power 
of  attorney  may  also  be  presumed  ondei 
certain  circumstances,  but  capacity  or  au- 
thority to  convey  in  those  senses  is  quite  a 
different  thing  from  capacity  or  authority 
to  convey  dependent  upon  the  grantor  own- 
ing the  title.  We  know  of  no  presomption 
of  the  law  that  one  is  presumed  to  have  titls 
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based  vpoa  the  £act  alone  that  he  undertakea 
to  convey.  Tbe  fact  that  tbe  conreyanc»  la 
uuient  does  not  affect  tbe  question.  The 
antlioTlty  to  conv^  of  the  parties  mentioned 
was  dependent  upon  thou  having  tltiie  to  the 
land,  and  their  title  was  dependent  npon 
the  fact  that  Juan  lifoiia  was  dead  at  the 
date  they  conv^ed  to  Smith.  Scbanhofl  v. 
Necker,  1  Poaey,  Unr^  Gas.  826;  2  OreenL 
on  Bv.  Ed.)  p.  676;  4  Enc  of  Br.  p. 

354 ;  Hayward  v.  Ormsbee,  7  Wis.  Ill ;  San 
Antonio,  etc.,  t.  Oampbell,  110  S.  W.  770; 
Roche  V.  Lovell,  74  Tex.  191,  11  S.  W.  1079; 
Diinman  v.  Clood,  3  Tex.  Civ.  App.  467,  22 
8.  W.  629 ;  Roes  v.  Blount,  25  Tex.  Glv.  App. 
3-14,  60  8.  W.  884;  Gorman  v.  State,  23  Tex. 
616;  WUllams  v.  WUltams,  68  Wis.  68,  23 
N.  W.  110,  58  Am.  Rep.  253;  Mosselman  v. 
Strohl,  83  Tex.  473,  18  3.  W.  867;  Ruedas 
T.  O'Shea,  127  S.  W.  891.  It  follows,  there- 
fore, that  the  court  erred  In  assuming  that 
tbe  title  passed  because  the  evidence  was  not 
sufdi  as  wonld  authorize  It  In  assamfng  as  a 
proToi  fact  that  he  was  dead,  but  It  was 
for  the  jury  to  determine  under  all  of  tbe 
fiacts.  Proof  of  tbe  fact  that  Juan  Maria 
died,  leaving  these  grantors  as  his  surviving 
helm,  conpled  with  corroborating  drcnm- 
stances,  would  autborise  tbe  submission  to 
tbe  jury  of  the  question  of  whether  he  died 
prior  to  the  date  of  the  Smith  deed,  and 
would  support  an  affirmative  finding  npon 
tbe  Issue.  Watklns  v.  Smith,  91  Tex.  689, 
45  S.  W.  660. 

[3]  The  question  presented  by  this  special 
charge  was  attempted  to  be  raised  by  objec- 
tions to  the  admlaalbllity  of  the  deed  In  evi- 
dence^ but  we  think  this  qiwstion  relates, 
not  to  the  competency  of  tbe  Instrument, 
but  rather  to  Its  sufficiency  under  the  facts, 
and  the  first,  second,  third,  and  fourth  as- 
fd^niments  are  therefore  overruled.  An  ob- 
jection of  immateriality,  until  proof  of  death 
and  heirship  had  been  made,  might  bear 
upon  the  question. 

Few  of  ttie  remaining  assignments  are 
presented  in  such  manner  as  to  require  con- 
tention. Such  as  are  properly  presented 
are  overruled  without  commoit. 

Reversed  and  remanded. 


BEAUMONT  &  O.  N.  R.  R.  v.  ELLIOTT. 

(Gonrt  of  Civil  Appeals  of  Texas.  Galveston. 
May  3,  1012.    Rehearing  Denied 
June  6.  1012.) 

1.  Afpkai.  avd  Ebrob  <}  665*)  —  Stbikirq 

Bill  of  Exceptions. 

Where  the  trial  court  waa  misled  one 
of  the  attorneys  for  the  appellant  into  signing 
a  bill  of  exceptions,  the  proper  proceedbig  is 
to  correct  the  record  in  the  trial  court,  and 
not  by  motion  in  the  appellate  court  to  strike 
out  the  bill,  supported  by  an  affidavit  of  tbe 
trial  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror.  Cent.  Dig.  |S  2823-2825;  Dec.  Dig.  i 


2.  Appeal  and  Erbob  (|  970*)— Rxvnw— 
Exclusion  of  Wiimbssbb— DiscBEnoN  of 

Tbial  Coubt. 

The  placing  of  witnesses  under  tbe  rale 
and  excluding  them  from  the  courtroom  during 
fhe  trial  rests  largely  in  the  discretion  of  the 
trial  court,  and,  m  the  absence  of  an  abuse 
of  discretion  and  prejudice  to  the  party  com- 
plaining, the  ruling  is  not  ground  for  reversaL 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  8849-3851;  Dec.  Dig.  I 
070.*] 

3.  EuinENT  DoiCAZN  (I  124*)  —  Gohpenba- 
noN  —  Value  or  Land  ab  of  Date  of 
Tbiac 

Where  a  railroad  company  seeking  to  con- 
demn land  did  not  pay  into  court  double  tbe 
amount  of  the  award  of  the  commiasionera,  nor 
execute  a  bond,  as  required  by  Rey.  St.  l89S, 
art.  4471,  as  amended  by  Acts  18U0,  c.  70,  to 
entitle  it  to  take  possession,  the  value  ol  the 
land  sought  to  be  taken  must  be  fixed  as  of 
tbe  date  of  the  trial  in  the  county  court  on 
appeal  from  the  award  of  the  commissioners. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain^  Gent  IHg.  H  832-344;  Dec.  Dig  I 
124.*] 

4.  Tbial  '((  194*) —Ikbtbitotion8  — Weight 
of  evidknce. 

An  instruction  directing  the  jury  In  con- 
demnation proceedings  as  to  the  various  ele* 
ments  of  damages  to  be  considered  in  eatimat- 
ing  the  damages  to  the  land  is  not  objection- 
able as  on  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  413,  436,  439-441,  446-464,  456-466; 
Dec  Dig.  g  194.*] 

5w  Eminent  Domain  (|  262*)— Habulbss  Bb- 

BOB— BBBONBOnS  INBTBUCTIONS. 

Where,  in  proceedings  of  a  railroad  com- 

E any 'to  condemn  land,  the  jury  found  that  it 
ad  a  right  to  condemn  the  land,  the  error  in 
an  Instruction  Imposing  too  onerous  a  burden 
on  it  in  establbliing  Its  right  to  condemn  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain.  Gent  Dig.  H  681-686;  Dec  Dig.  | 
262.*] 

6.  Eminent  Domain  (§  262*)— Habmixss  Eb- 

BOB— INSUFFIOIENCT  OF  YEBDICTb 

Where,  in  proceedings  by  a  railroad  com- 
pany to  condemn  land,  tbe  jury  found  only  the 
amount  of  the  damages  without  expressly  find- 
ing in  favor  of  tbe  company  for  the  land  sought 
to  be  taken,  tbe  company  could  not  complain 
of  the  Judgment  for  establisliing  its  right  to 
condemn  as  not  conforming  to  the  verdict, 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  SS  631-686;  Dec  Dig.  f 
262.*] 

Appeal  from  Trinity  County  Court;  C  3. 
Hlnson,  Judge. 

Proceedings  by  the  Beaumont  &  Great 
Northern  Railroad  to  condemn  tbe  land  of 
C.  H.  Elliott  From  a  Judgment  of  the  coun- 
ty court  fixing  the  compensation,  petitioner 
appeals,  and  the  owner  assigns  cross-errors. 
Affirmed. 

G.  C.  Clegg,  of  Trinity,  and  Eenley  &  Mln- 
ton,  of  Groveton,  for  appellant.  Crow  & 
Phillips,  of  Groveton,  and  Dean,  Humphrey 
&  Pow^  of  Huntsvllle,  for  appellee. 

REESE,  J.  In  this  proceeding  appellant 
seeks  to  condemn,  for  Its  use  as  a  railroad 
coriioratiou,  a  parcel  of  land  lying  in  the 
outskirts  of  the  town  of  Trinity,  In  Trinity 
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county,  about  an  acre  In  extent,  belonging  to 
appellee.  The  conunlasloners  appointed  by 
the  connty  Judge  awarded  appellee  (150  as 
the  Talue  of  the  land.  From  this  award  he 
appealed  to  the  connty  court,  where  the  case 
was  tried  with  the  asalatance  of  a  Jury. 
The  jury  returned  a  Terdlct  fixing  the  Talue 
of  the  land  and  damages  to  appellee's  other 
land  at  |900l  Upon  the  verdict  judgment  was 
rendered  condemning  the  land  for  the  use  of 
appellant,  and  in  favor  of  appellee  for  f900. 
From  this  judgment  the  Railroad  Company 
appeals.  Appellee  denied  the  rMsbt  of  appel- 
lant to  condemn  and  has  assigned  cross-er^ 
rors. 

By  Its  first  assignment  of  error  appel- 
lant asserts  that  the  court  erred  In  pladng 
under  the  rule  as  witnesses  S.  EL  Barnes 
and  W.  A.  Bell,  and  excluding  them  from  the 
oonrtroom  during  the  trial,  over  appellant's 
protest  The  ground  of  objection  Is  that 
these  parties  were  pecuniarily  interested  In 
the  litigation,  as  tb^,  with  others,  had 
bound  themselves  to  procure  the  right  of 
way  through  the  town  of  Trinity  and  across 
appellee's  tract  of  land,  and  appellant  need- 
ed their  assistance  on  the  trial. 

[1]  We  are  met  in  limine  in  passing  upon 
this  assignment  by  a  motion  to  strike  out 
the  assignment  and  the  bill  of  exceptions 
upon  which  It  Is  based,  the  motion  being  ac- 
companied by  the  affidavit  of  the  county 
judge,  to  the  effect.  In  substance,  that  he  was 
misled  by  one  of  the  attorneys  for  appellant 
in  signing  the  bill,  and  that  the  statement 
therein  in  a  material  particular  Is  not  true. 
We  are  Inclined  to  think  that  a  bill  of  ex- 
ceptions duly  signed  by  the  Judge  and  Incor- 
porated In  the  record  cannot  be  Impeached 
in  this  way,  but  that  the  proper  proceeding 
would  have  been  to  have  the  record  correct- 
ed in  the  trial  court,  and  we  overrule  the 
motion. 

[2]  However,  we  think  there  la  no  merit 
in  the  assignment  The  matter  was  largely 
In  the  discretion  of  the  trial  court,  and,  In 
the  absoice  of  facts  showing  a  positive 
abuse  of  such  discretion  and  positive  preju- 
dice to  appellant,  his  action  would  not  be 
ground  for  reversaL 

[3]  The  condemnation  proceedings  were 
'Aegun  by  filing  the  petition  with  the  county 
Judge  January  17,  1910.  It  Is  stated  by  ap- 
pellant that  upon  appellee  refusing  to  accept 
the  award  It  paid  Into  the  court  double  the 
amount  thereof,  to  wit,  $300,  and  executed 
bond  as  required  by  statute  to  entitle  It  to 
take  possession.  Article  4471,  R.  S.,  as 
amended  Acts  1899,  p.  106.  But  it  Is  no- 
where diown  by  the  statement  of  facts  that 
this  was  done,  and  It  must  be  considered 
that  this  fact  was  not  shown.  This  be&ig 
true,  It  was  proper  for  the  court  to  instruct 
the  Jury  to  estimate  the  value  of  the  land 
taken  as  of  the  date  of  the  trial,  wbldi  was 
In  fact  the  date  of  the  actual  taking  and 
condemnation.  Railway  Co.  v.  Hunnicutt, 
iS  Tex.  Civ.  App.  310»  4ft  S.  W.  635.  The 


second  ass^ment  of  error  presenting  this 
question  Is  therefore  overruled. 

The  charge  objected  to  by  the  fourth  as- 
signment was  a  correct  statemoit  of  the  law. 
There  is  no  merit  In  the  obJecUrai  i^eMoted 
by  the  assignment. 

(4]  The  court  In  its  diarge  Instructed  the 
jury  that  certain  items  of  dam^^  sboold  be 
considered,  if  found  to  be  established  by  the 
evldeno^  enumerating  them.  Several  eh- 
jectlons  are  made  to  this  chaise;  the  ob- 
jections being  stated  in  separate  proposi- 
tions. The  first  objection  Is  that  tbere  was 
no  evidence  of  the  existence  of  theae  items 
of  damage  or  at  least  of  scnne  of  ttem.  A 
careful  examination  of  the  eridmoe  dis- 
closes that  there  was  evidence  aa  to  the  ex- 
istence of  nearly  all  of  the  Items  ct  damage^ 
If  any  of  such  Items  were  not  shown  by 
the  evidence,  they  are  so  InslgnUlcaiit  Oat 
the  charge  as  to  them  could  not  have  ma- 
terially affected  the  amount  of  tiie  Terdlct 
According  to  the  authorities,  it  Is  not  error. 
In  a  otse  of  this  Idnd.  to  Instruct  the  Jury 
as  to  various  items  of  damage  to  be  consid- 
ered by  them  in  estimating  the  damage  to 
the  land,  and  such  charge  is  not  on  tbe 
weight  of  the  evidence.  G.  a  ft  a  F.  By. 
Co.  V.  Abney  ft  Stout.  8  Wlllson,  Civ.  Ca& 
Ct  App.  i  413;  -RaUway  Co.  v.  Xlx.  137  III 
141,  27  N.  B.  81;  Railway  Go.  v.  Blnme,  187 
ni.  448,  27  N.  B.  601,  and  other  cases  shown 
in  note  to  Traction  Go.  v.  Larrabee,  168  Ind. 
287,  80  N.  E.  413.  10  L(.  R.  A.  (N.  &)  1008. 11 
Ann.  Cas.  096. 

Other  objections  to  the  charge  are  not 
sufficient  to  authorize  a  reversal  in  view  of 
the  fact  tbat  It  Is  difficult  to  conceive  that 
the  charge  In  the  particulars  complained  of 
could  have  had  any  appreciable  ^eet  on 
the  jury  ta  fixing  the  amount  of  the  dam- 
ages. The  sixth  and  el^th  assj^nments  et 
error  are  overruled. 

[C]  In  view  of  tbe  fact  that  tlie  jodgment 
of  the  court  establishes  appellant's  right  to 
condemn.  If  there  was  any  error  in  that  por^ 
tlon  of  the  charge  complained  of  by  tbe  ninth 
aaslgnm^t  of  error.  In  imposing  too  <Hierons 
a  burden  upon  it  in  c^bllshlng  sndi  ri^iC, 
such  error  was  harmless  as  to  it  What  does 
It  matter  now  that  tbe  jury  were  Instructed 
that  certain  facts  were  In  Issue  which  tn 
fact  were  not  In  issue  but  were  established 
by  the  nncontroverted  evidence,  if  tba  jury 
by  their  verdict  ftrand  In  accordance  with 
the  existence  of  such  facts? 

[6]  The  jury  found  only  as  to  the  amount 
of  the  damages,  without  finding  expressly  In 
favor  of  appellant  for  the  land  sought  to  be 
condemned.  Upon  this  verdict  judgmoit  was 
rendered  in  favor  of  appellant  establishing 
its  right  to  condemn,  and  In  favor  of  appel- 
lee for  the  damages.  Of  this  appellant  com- 
plains on  the  ground  that  the  verdict  did 
not  authorize  the  judgment  In  its  favor  as 
to  the  right  to  condemn.  It  seems  reason- 
ably clear  that  appellant  cannot  be  beard 
to  complain  of  this. 
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Then  Is  no  merit  In  the  twelfth  assign- 
ment The  conrt  charged  the  jury  that  "the 
correct  measore  ot  d^«idant*s  damages,  If 
any  70a  find  be  has  sustained,  by  reason  of 
the  etmstmctlon  of  plaintiff's  said  railroad 
adjacent  and  oonttgnons  to  bis  said  land.  Is 
the  dlfferoice  in  ralne  between  said  land  as 
It  now  Is  and  as  it  would  be  wltboat  the 
maintenance  and  operation  of  said  railroad." 
The  objection  to  the  charge  as  stated  in  the 
proposition  lies  In  the  statement  that  the 
▼nine  at  the  time  of  the  trial,  and  not  at 
the  time  of  the  original  condemnation,  is  to 
be  tile  measure  by  which  the  damages  are 
to  be  estimated.  As  we  have  stated,  this 
rests  upon  the  facts  unbraced  in  the  state- 
ment toUowli^  the  assignment  that  appel- 
lant had  paid  Into  the  conrt  the  $300  and 
made  the  bond  required  by  the  act  of  1809, 
and  became  thereupon  entitled  to  tlie  poa- 
sessUm  of  the  land.  This,  as  we  hare  seen, 
was  not  established  by  the  erldence.  Wlthr 
out  this  the  rule  stated  in  the  charge  was 
correct  Bailway  Co.  t.  Euby,  80  Tex.  176, 
16  S.  W.  1040;  Acts  1699,  p.  105. 

Complaint  is  made  that  the  damages  award- 
ed are  excessive.  We  iuve  examined  the 
evidence  In  the  statement  of  facta  very  care- 
fully on  this  point,  and  our  conclusion  la 
that,  bridle  the  evidence  is  conflicting,  it  fair- 
ly suroorts  the  verdict  The  tenth  assign- 
ment must  be  overruled. 

AppeileB  presaits  several  cross-asslgn- 
menta  of  error  under  which  it  is  contended 
that  appellant  was  not  shown  to  be  entitled 
to  condemn  the  land.  We  wUl  not  under- 
take to  dlacnss  these  cross-assignments.  It 
would  serve  no  useful  purpose  to  do  so.  We 
do  not  tbink  tbey  present  any  merit,  and 
the  assignments  and  several  propositions 
thereunder  are  severally  overruled. 

We  find  no  error  requiring  reversal,  and 
the  Judgment  is  afiirmed. 

Affirmed. 


DTCnS  T.  COMMONWEAMB  NAT.  BANK 
OF  DAIJ4A9  et  aL 

<Conrt  of  Civil  Appeals  of  Texas.  Dallas. 
May  18, 1912.) 

1.  Banks  ahd  BAmuna  (i  148*)— Deposits 

— NOWPAYKENT. 

In  a  suit  against  a  bank  for  the  wrongful 
dishonor  of  his  cheek,  a  depositor  makes  out  a 
prima  facie  case  when  he  shows  funds  00  de- 
posit saffldent  to  pay  the  check  bat  for  a  par- 
ticular charge  to  his  acconnt;  the  harden  being 
on  the  bank  to  establish  the  rightfulness  of  the 
cliarfe  in  qaestion. 

[Bd.  Notsw— For  other  cases,  see  Banks  and 
Banking.  Gent  Dig.-  IS  414,  517;  Dec.  Dig.  % 
143.'1 

2.  Banks  and  Banking  <S  148*)— Depobitb 
— DiBHONOB  or  Check— RiORT  or  Action. 

A  depositor  on  making  a  loan  evidenced  by 
a  note  as  secnii^  took  a  vendor's  lien  note  on 

I>roperd^  wortb  four  times  the  amount  of  the 
oan.   He  then  drew  his  check  in  favor  of  the 
borrower  and  gava  It  to  the  purported  agent. 


who  negotiated  the  loan,  though  be  was  never 
authorized  hy  the  alleged  borrower.  The  al- 
leged  agent  forged  the  name  of  the  payee  of 
the  check,  and  It  was  cashed.  Held,  that  the 
depositor  having  acquired  the  property  ^ven 
as  security  by  means  of  foreclosure  for  more 
than  the  amount  of  the  check,  he  could  not  re- 
cover against  the  bank,  which  bad  paid  the 
check  on  faith  of  tbe  forged  indorsement. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  43&-&2:  Dec.  Dig.  | 
14a*] 

Error  from  Dallas  County  Court;  W.  7. 
Whitehurst,  Judg& 

Action  by  N.  D^  Dycns  against  ttie  Gom- 
m<niwealth  Nati(mal  Bank  of  Dallas,  In 
which  the  American  Exchange  National  Bank 
was  made  a  party  defendant  There  was  a 
judgment  for  defendants,  and  plaintlfl  brings 
error.  Afflrmed. 

Locke  it  Locke,  of  Dallas,  for  plaintiff  In 
error.  T.  L.  Camp  and  Coke,  Miller  &  Coke, 
all  of  Dallas,  for  defendants  In  error. 

BAINBY,  C.  J.  The  statement  of  the  na- 
ture and  result  of  tbe  suit  is  taken  from  the 
briefs  ot  the  parties. 

This  Butt  was  brought  by  N.  D.  Dycns 
to  recover  from  tbe  Commonwealth  National 
Bank  of  Dallas  damages  for  breach  of  con- 
tract with  him  as  a  depositor  In  dishonoring 
on  December  10,  1909,  a  check  for  $500  duly 
drawn  and  indorsed  by  him,  payable  to  him- 
self, and  duly  presented  by  himself  at  the 
bank. 

The  defense  consisted  of  a  general  demur- 
rer, general  denial,  and  of  a  special  answer, 
pleading  and  averring,  among  other  things, 
that  one  Joseph  Well,  purporting  to  act  as 
agent  for  one  H.  Danlelson,  applied  to  the 
plaintiff  In  error  for  a  loan  of  $500,  and  as 
security  therefor  gave  him  a  note,  signed  by 
H.  Danlelson,  for  $550,  secured  by  a  collater- 
al note  of  $1,000,  being  a  vendor's  lien  on  lot 
21,  In  block  B  of  Sanger  Bros.  Loan  A  Sav- 
ings Association's  addition  to  the  dty  of 
Dallas,  also  secured  by  deed  of  trust  on  said 
lot,  and  that  the  plaintiff  in  error  thereupon 
delivered  to  said  Well  his  check  for  $500  in 
favor  of  H.  Danlelson  on  the  def^dant  in 
error  Commonwealth  National  Bank,  and 
that  the  said  Well  forged  the  name  of  the 
payee  upon  said  check  and  obtained  from 
Bald  bank  the  proceeds  thereof,  and  that  the 
plaintiff  in  error  still  owns  and  claims  the 
$550  note  and  the  collaterals  attached  there- 
to, and  had  foreclosed  the  same  and  obtain- 
ed the  title  and  possession  of  said  lot  and 
hkd  collected  rents  therefrom,  and  that  un- 
der these  circumstances,  tbe  defendants  in 
error  are  entitled  to  be  subrogated  to  what- 
ever properties  or  securities  the  said  Weil 
may  have  delivered  to  the  said  plaintiff  in 
error  for  said  $500,  and  tliat  the  said 
plaintiff  in  error,  having  realized  thereon 
sufficient  to  liquidate  his  said  $500,  has  not 
been  damaged,  and  Is  therefore  not  entitled 
to  recover  against  tbe  defendants  in  error. 
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The  CommonweAltb  National  Bank  made  tbe 
American  Exchange  National  Bank  a  party 
defendant,  and,  in  the  eweat  of  a  recovery  by 
the  platattlfl,  sought  a  judgment  over  against 
it  The  plaintiff  and  tbe  defendants  re- 
quested peremptory  Instmctlona  tn  their  fa- 
vor, respectively.  The  court  granted  the  re- 
quest of  the  defendants,  and  refused  that  of 
the  plaintiff.  A  verdict  was  returned  In 
favor  of  the  defoiduits  accordingly,  and 
from  the  Judgment  rmdered  thereon  the 
plaintiff  has  prosecuted  this  writ  of  error. 

The  evldoice  shows  that  on  August  30, 
1909,  Dycns  had  on  deposit  with  tiie  defend- 
ant In  error  a  sum  exceeding  9000.  and  on 
Qiat  date  defendant  in  error  paid  to  one  Jo- 
seph Weil  a  check  drawn  Dycus  and  pay- 
able to  H.  Danlelson  or  order  for  $500.  The 
back  of  same  bore  the  following  Indorse- 
ment: 

**H.  Danlelson 

"Jos.  Well 

"Receiver  No.  8 

**1  Dallas  Clearing  House 

''Aug.  31,  1909. 

"American  Exchange  National  Bank.  Dal- 
las, Texas,  Nathan  Adams  C." 

Tbe  check  was  handed  by  the  plaintiff  to 
Joseph  Well,  as  agent,  for  delivery  to  H. 
Danlelson.  It  was  not  so  deltvered.  It  was 
presented  by  Joseph  Weil  to  the  American 
Excbange  National  Bank  of  Dallas,  bearing 
the  Indorsement  "H.  Danlelson,"  followed  by 
Well's  own  Indorsement  on  August  31,  1909, 
and  was  credited  to  his  account.  It  was  then 
presented  through  the  clearing  house,  or  by 
special  messenger,  to  the  Commonwealth  Na- 
tional Bank  of  Dallas,  and  Its  amount  col- 
lected therefrom.  By  whom  the  indorse- 
ment  **H.  Danlelson"  was  written  was  not 
shown.  Joseph  Well  left  Dallas  fttr  parts 
tmknown  shortly  after  the  occurrence,  and 
his  testimony  was  unavailable.  Danlelson 
knew  nothing  of  the  transaction,  never  In- 
dorsed the  check,  nor  received  any  of  the 
proceeds. 

Joseph  Well,  purporting  to  be  the  agent  of 
H.  Danlelson,  approached  Dycus,  and  told 
him  be  had  a  party  who  wanted  to  borrow 
some  money  badly,  and  inquired  whether  the 
plaintiff  had  any  money  to  loan.  He  said 
that  the  party  needed  f500,  and  was  willing 
to  pay  a  good  rate  of  Interest  and  a  premi- 
um. He  said  that  the  party  was  H.  Daniel- 
son,  who  had  formerly  worked  in  Sanger 
Bros.*  shoe  department,  and  was  then  living 
at  Houston.  The  plaintiff  in  error  asked 
about  the  security,  and  was  told  that  Mr. 
Danlelson  offered  a  vendor's  Hen  note  of  ?1,- 
000  on  property  In  South  Dallas  worth  prob- 
ably ¥1.500  or  ?2,000.  The  plaintiff  In  error 
went  with  Mr.  Well  to  Insiiect  the  property, 
and,  after  inspection,  agreed  to  make  the 
loan  if  the  title  was  good.  An  abstract  of 
the  title  was  presented  to  the  plaintiff  In  er- 
ror's attorneys  for  examination,  and  from 
Its  showing  tbe  title  was  pronounced  to  be 


good,  and  thereupon  a  note  purporting  to  b» 
^gned  by  H.  Danlelstm  in  flavor  of  the  plain- 
tiff in  error  and  a  vendor's  lien  note,  pur- 
porting to  be  execated  by  J.  R.  Hill  to  A.  T. 
Howell,  and  purporting  to  be  Indorsed  tn 
blank  liy  A.  T.  Howell,  A.  Rloo  and  H.  Dan- 
Idson,  and  a  idedge  agreement  purporting  to 
be  signed  by  H.  Danlelson,  plowing  this 
last-mentioned  note  to  the  plaintlfl  la  error 
as  security  tor  the  first,  were  ddlvered  to 
the  plaintiff  In  error  by  Ur.  Weil,  and  tlio 
plaintiff  in  &eror  executed  and  ddlvered  to 
Mr.  Weil,  as  agent,  the  dieck  of  Angnat  90, 
1909,  for  IQOO  in  favor  of  H.  Dantelwnt.  the 
borrower.  Neither  A.  T.  Howdl,  the  miivo^ 
ed  seller  of  tbe  property,  nor  J.  B.  Hill,  tbe 
supposed  purchaser  thereof  and  tlie  nip> 
posed  maker  of  the  not^  nor  A.  Bice,  the 
supposed  traiuferee  of  t^  note,  testified  on 
the  trial.  Nor  was  there  any  evidence  tbat 
A.  T.  Howell  ever  sold  the  pn^rty  to  any 
J.  R.  Hill:  that  any  J.  R.  HiU  ever  pm^ 
chased  the  same;  that  any  J.  R.  Hill  ever 
executed  the  purported  vendor's  lien  note 
in  question ;  that  A.  T.  Howell  ever  executp 
ed  a  transfer  of  any  such  note  to  any  A. 
Rice;  or  tbat  any  A.  Rice  ever  purchaiied 
the  same,  or'ever  executed  a  transfer  there- 
of to  H.  Danlelson. 

A  purported  conveyance  by  Howell  to  Hill, 
the  purported  note  by  HIU  to  Howell,  a  pur- 
ported deed  of  trust  by  Hill  to  Murphy,  trus- 
tee, securing  the  same,  a  purported  transfer 
of  tbe  note  by  Howell  to  Rice,  and  a  pur- 
ported transfer  by  Rice  to  Danlelson  were 
offered,  but  the  execution  of  none  of  tbe 
documents  was  shown,  and  they  were  all  ob- 
jected to  for  that  reason.  The  purported 
transfer  from  Howell  to  Rice  supposedly  was 
acknowledged  before  G.  H.  Irish,  notary 
public,  Dallas,  Tex.  Mr.  Irish  testified  that 
he  took  no  such  acRnowledgment.  A.  T. 
Howell  really  conveyed  the  property  In  ques- 
tion to  Joseph  Weil  subsequent  to  the  date 
of  the  purported  deed  from  Howell  to  Hill, 
the  purported  transfer  from  Howell  to  Rice, 
and  the  purported  transfer  by  Rice  to  Dan- 
lelson of  the  note.  The  deed,  however,  waa 
not  filed  for  record  until  October  16,  190Q, 
some  time  after  the  plaintiff's  transaction 
with  Weil  as  agent  for  H.  Danlelson.  In 
consideration  of  said  $500  check,  besides  $1.- 
000  vendor's  lien  note,  plaintiff  in  errcnr  re- 
ceived from  Weil  a  note  for  ^500,  signed  H. 
Danlelson;  the  extra  ^  b^ng  a  premium 
for  making  the  loan. 

On  December  16,  1009,  plaintiff  in  error 
drew  his  check  on  the  Commonwealth  Na- 
tional Bank  for  $500,  and  payment  was  n- 
fused.  On  March  7,  1910,  phiintlfl  In  error 
sold  the  $500  note  at  public  outcry  and  bid  It 
in  for  $50.  and  credited  it  on  the  bade  of  the 
note.  The  $1,000  note  was  secured  by  a 
trust  deed  on  a  certain  house  and  lot  In  the 
city  of  Dallas  worth  ^.OOa  Tbe  trustee 
refused  to  act,  and  plaintiff  Is  error  appoint- 
ed a  substitute  trustee,  who  sold  tlie  pro^ 
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erty  at  public  bqcUod,  and  same  waa  bid  In 
by  plaintiff  In  error  for  $500,  wbo  took  pos- 
Beaslon  of  same  and  leaised  it  for  flO  per 
mouth,  which  rent  he  bad  received  up  to 
the  trial.  Plaintiff  in  error  testtOed:  "An 
attempt  has  been  made  to  dispossess  me  of 
the  property.  I  got  notice  to  vacate  the 
premises  from  Hy  Uvely,  who,  I  believe, 
filed  suit  for  the  possession  of  the  property, 
and  the  suit  Is  pending." 

[1]  Plaintiff  In  error  contends  that,  "In  a 
suit  agaUist  a  bank  for  the  wrongful  dis- 
honor of  bis  check,  a  depositor  makes  out  a 
prima  fade  case  when  he  shows  funds  on 
deposit  sufficient  to  pay  the  check  but  for  a 
imrticular  charge  to  hla  account ;  and  the 
burden  Is  on  the  bank  to  establish  Che  rtgbt- 
fuliiess  of  the  charge  In  question."  This 
contention  Is  correct  and  the  plaintiff  in  er- 
ror, under  the  evidence  adduced  by  him, 
would  be  entitled  to  judgment  unless  the 
evidence  adduced  by  the  defendant  in  error 
defeats  a  recdvery. 

[2]  The  evidence  plainly  shows  that  the 
indorsement  of  H.  Danleison  was  placed  on 
the  note  by  one  who  had  no  authority  so  to 
do,  and  without  the  knowledge  or  consent  of 
Danleison.  The  note  was  cashed  by  the 
bank  without  notice  of  the  forgery  of  Daulel- 
Bon's  name,  and  on  the  faith  that  said 
indorsement  was  In  every  respect  regular. 
Plaintiff  in  error  to  entitled  to  compensation 
for  such  loss  as  he  may  have  sustained  by 
reason  of  such  wrongful  jiayment  by  the 
bank.  But  has  he  sustained  any  loss  by  rea- 
son of  such  wrongful  payment?  We  think 
not.  He  executed  his  check  for  $500,  and 
received  in  consideration  a  note  for  $550  and 
collateral  securities,  and  he  has  collected 
about  $120,  and  holds  property  worth  $2,000. 
He  claims  that  he  has  been  sued  for  thp 
property,  but  the  evidence  falls  to  show  that 
be  has  not  good  title  to  It.  He  claims  that 
he  has  been  at  some  expense  in  collecting 
and  preserving  what  be  has  received  from 
the  collaterals,  but  he  does  not  show  what 
it  amounts  to.  According  to  plaintiff  in  er- 
ror's own  testimony,  the  house  and  tot  he 
received  were  worth  $2,000.  As  far  as  shown 
by  the  evidence,  he  has  more  than  been 
recompensed  for  the  amount  of  the  check. 
Equity  will  prevent  his  recovering  from  the 
bank  any  more  than  the  loss  be  has  sustain- 
ed. He  Is  not  entitled  to  recover  from  the 
bank,  and  also  from  the  collaterals  received 
by  virtue  of  the  transaction  with  Well.  He, 
however,  Is  seeking  to  do  both.  He  Is  hold- 
ing on  to  the  securities,  and  aiao  seeking  to 
recover  from  the  banlt. 

He  Insists,  however,  that  the  bank  Is  not 
in  privity  with  the  transaction  by  which  he 
came  Into  possession  of  the  collateral  securi- 
ties. This  bank  Innocently  paid  his  cheek  by 
which  he  was  enabled  to  hold  and  profit  by 
the  trnnsaetlon,  and  we  are  of  the  opinion 
that  to  entitle  him  to  recover  In  this  suit  be 
should  have  surrendered  to  the  bank  the  col- 


laterals or  the  proceeds  received  by  Um 
therefrom.  Conneel  have  presented  no  au- 
thority from  this  state  bearing  upon  this 
point,  nor  have  we  found  any,  but  the  case 
of  Andrews  v.  Bank,  107  Minn.  196.  117  N. 
W.  621,  780.  122  N.  W.  499,  26  U  R.  A.  (N. 
S.)  996,  cited  by  defendant  in  error,  states 
the  true  doctrine,  and  la,  we  believe,  applica- 
ble to  the  facts  of  this  case. 

Believing  the  plaintiff  in  error  has  not 
sustained  loss  and  that  the  justice  of  the 
case  has  been  reached,  the  Judgment  will  be 
affirmed. 

Affirmed. 


VAN  HOEN  TRADING  CO.  v.  DAY  et  aL 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   June  C,  1912.) 

1.  Mechanics'  tJEns  (i  132*)— LiEn  Account 
— Filing— TiMK. 

The  requirement  In  Rev.  St.  1895,  art. 
3295,  as  to  the  time  within  which  mechanic's 
lien  claims  must  be  filed,  is  mandatory. 

.[Ed.  Note.— For  other  cases,  see  Miechaoica' 
TJena.  Cent  Dig.  H  190,  192-207;  Dec.  Dig.  | 
132.*] 

2.  MECitANics'  Liens  (SS  46,  44*)  —  Claius 
Subject  To. 

A  statute  giving  a  mechanic's  lien  for  labor 
done,  or  mateiials.  etc..  furnished  for  construc- 
tion or  repair  of  a  building,  does  not  give  a 
lien  for  "meals."  "lodging,"  "sundry  expenses" 
or  for  "over  bill.** 

[Ed.  Note.— For  other  casM,  see  Mechanics' 
Uens.  Cent.  Dig.  ||  48,  46;  Dee.  Dig.  H  4S» 
44.*J 

3.  Mechanics'  Liens  (|  3O7*)-^A0noH— Pkk- 
80NAL  Liability— Venue. 

Filing  -of  a  claim  for  a  mechanic's  Hen 
does  not  nx  a  lien  if  the  account  was  not  filed 
ID  time,  nor  govern  claims  not  llenable  as  af- 
fecting venue  of  an  action  against  the  debtors. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  637;    Dec.  Dig.  S  307.*} 

4.  Mechasicb*   Liens   (8   88*)  —  "Obiginal 
Contractor." 

An  "origiDal  contractor"  within  Mechanics' 
Uen  Law  (Rev.  St.  1895,  arts.  3204^3315)  is 
one,  who,  for  a  fixed  price,  agrees  to  perform 
certain  work,  and  does  not  include  persons 
doing  carpentry  work,  etc.,  by  the  day. 

[Ed.  Note. — For  other  cases,  see  Mecbanlca' 
Lien,  Cent.  Dig.  g  119;   Dec  Dig.  |  88.* 

For  other  definitions,  aee  Words  and  Phrases^ 
vol.  Q,  pp.  5056,  5057.1 

6.  VENITE  (8  27*)— SnCULATED  Tbansfeb^Ao- 

COUNT. 

One's  right  to  t>e  sued  on  an  open  account 
in  the  county  of  his  domicile  cannot  be  defeated 
by  a  simulated  tranirfer  of  the  account  for  the 
purpose  of  conferring  jurisdiction  on  a  court 

of  another  connty. 

[Ed.  Note. — For  other  cases,  see  Venue.  Geot. 
Dig.  8  41;  Dec.  Dig.  8  27.*] 

Appeal  from  District  Court,  Culberson 
County;  Jas.  B.  Harper,  Judge. 

Action  by  the  Van  Horn  Trading  Com- 
pany against  J.  B.  Day  and  others.  From  a 
judgment  transferring  the  case  on  a  plea  of 
prlTllege,  plaintiff  appeals.  Affirmed. 
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Joe  Irby,  of  Yan  Horn,  and  B.  H.  Reed,  of 
Ea  Paso,  for  appellant  S.  W.  White,  of  Tan 
Horn,  GhUton  ft  Chilton,  of  Dallas,  and  O. 
W.  Groom,  of  EI  Paso,  for  appellees. 

FLY,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  district  court  of  Calberson  coun- 
ty, by  which  the  suit  of  appellant  on  an  ac- 
coant  and  laborer's  Hen  against  Geo.  E.  Dar- 
sey,  J.  R.  Day,  and  Levi  Anderson  was  on 
the  plea  of  privilege  of  the  latter  two  trans- 
ferred to  the  district  court  of  Tom  Green 
county.  Appellant  sued  on  an  account  al- 
leged to  be  due  for  the  services  and  work 
of  Geo.  G.  Darsey  in  building  certain  houses 
In  Van  Horn,  Culberson  county.  The  ac- 
count, with  a  lien  on  the  houses,  had  been 
sold  and  transferred  to  appellant  by  Darsey. 
The  account  was  attached  to  and  made  a 
part  of  the  petition,  and  was  for  $1,033.90. 
The  account  was  for  wages  dye  Geo.  E.  Dar- 
8^,  his  four  sons,  and  Roy  Lavell,  with  the 
exception  of  $300  for  "meals  provided  at 
opoiim;,"  $25  for  "lodging,"  $60.10  for  *'sun- 
diy  expenses,"  and  $27.35  for  "over  bill." 
Darsey  swore  to  bis  account  to  fix -the  lim 
on  the  houses  on  May  22,  1911,  and  filed  the 
same  on  May  24th.  In  bis  affidavit  be  stat- 
ed that  the  amount  of  the  account  was  due 
on  February  IS,  1911,  more  tlian  three 
months  before  the  affidavit  was  made  or  the 
account  and  affidavit  filed.  In  the  plea  of 
privilege,  It  was  alleged  that  the  transfer 
of  the  account  and  lien  by  Darsey  was  made 
to  fraudulently  confer  Jurisdiction  on  Cul- 
berson county  and  that  he  bad  been  made 
a  defendant  for  that  purpose,  and  also  that 
Dara^  was  not  a  contractor,  but  a  mere  day 
laborer,  as  shown  by  the  pleadings,  and, 
more  than  30  days  tiaving  elapsed*  after  the 
debt  became  due  before  be  sought  to  fix  the 
lien,  he  bad  obtained  no  llm. 

[1]  In  order  to  fix  and  secure  a  lien  1^  an 
original  contractor,  when  there  Is  no  writ- 
ten contract,  he  must  file  an  itemized  ac- 
count of  his  claim,  supported  by  affidavit, 
within  four  months  from  the  time  when  the 
indebtedness  accrued,  and.  In  case  ct  a  jour- 
neyman, day  laborer,  or  other  person,  the  a<N 
•count  must  be  filed  in  SO  days  from  the  time 
the  account  is  doe.  Article  3205,  Bev.  Stats. 
The  time  limit  fixed  In  the  statute  la  manda- 
tory. Cameron  v.  Marshall,  66  Tex.  7;  Llp- 
pencott  T.  York.  86  Tex.  276,  24  S.  W.  275; 
Cl&tm  T.  Loan  Association,  88  Tex.  00,  18  S. 
421. 

[2, 1]  While  It  Is  allied  that  Darsey  was 
a  contractor,  the  account  clearly  shows  that 
he  was  only  a  day  laborer,  and  consequently 
was  compelled  to  file  his  itemized  aceonnt 
within  30  days  ^m  February  IS,  19U, 
when  he  swore  the  debt  was  dve.  Of  oonrae, 
the  "meals  for  tiie  opoilng"  and  other  items, 
exc^t  for  wages,  could  not  be  made  the 
basis  of  a  mechanic's,  contractor's,  builder's, 
or  laborer's  lim,  because  not  induded  In 
"labor  done,  lumber,  material,  machinery  or 


fixtures  and  tocds  furnished  for  construction 
and  repair."  The  other  Items,  as  before  stat- 
ed, are  for  "wages,"  and  cannot  be  due  un- 
der a  contract  made  wltb  Darsey  to  build 
certain  honses.  The  filing  of  the  account  did 
not  fix  a  lien  on  tlie  buildings  and  lots  oa 
which  they  stand,  and  Darsey  did  not  have 
the  authority,  therefore,  to  Institute  a  suit 
by  virtue  of  a  iim  in  Culberson  oonnty*  and 
could  not  transfer  it  to  appellant 

[4]  The  term  "original  contractor"  used  In 
the  statute  (Rev.  St  1805.  arts.  32M-33iq 
is  used  in  its  neoal  sense,  and  deslcnates 
one  who  for  a  fixed  price  agrees  to  perform 
certain  work  for  some  one.  No  allegation 
of  any  certain  fixed  price  for  building  the 
houses  was  made,  but  on  the  otlier  hand,  the 
suit  was  for  wi^es  for  labor  roidered  on 
certain  spedfled  days,  some  of  tt  belne  car- 
penter's work,  some  for  work  <m  a  well,  and 
some  for  surveying. 

[E]  The  trial  Judge  did  not  err  In  holding 
that  the  transfer  of  the  account  to  appellant 
gave  no  Jurisdiction  over  the  persons  of  ap- 
pellees. The  evidence  snffldratly  shows  that 
there  was  only  a  simulated  transfer  for  the 
purpose  of  conferring  Jurisdiction  on  the 
court  Appellant  and  Darsey  had  flie  same 
attorney,  although  one  cli^t  was  a  plaintiff 
and  the  other  a  defendant  and  am>^ant 
bad  never  paid  anything  whatever  to  Dar- 
sey for  the  account  J.  Y.  Canon,  appellant's 
manager,  testified:  "If  Darsey  should  come 
and  ask  for  the  goods,  I  suppose  we  would 
let  him  have  them.  If  we  do  not  win  this 
case  against  Day  and  Anderstm.  we  would 
not  let  Darsey  have  the  goods."  Tbat  testi- 
mony clearly  shows  that  tbere  had  been  do 
real  transfer  of  the  account 

It  Is,  and  always  has  been,  In  Texas  the 
cherlsbed  policy  of  the  law  tbat  cttlaois 
shall  be  sued  In  the  counties  In  whldi  tbey 
have  their  domidles,  and  the  law  will  not 
tolerate  a  defeat  of  that  policy  by  fraudnloit 
transfers  or  simulated  contracts.  The  court 
properly  transferred  the  cause  to  the  county 
of  the  domicile  .of  appellees. 

The  Judgmoit  is  affirmed. 


TATBS  T.  BILLINGa 

(Court  of  Civil  Appeals  of  Texas.  San  Antonia 
May  15,  1912.   Rehearing  Denied 
June  12,  1912.) 

1.  CoHPSOmSK   AHD   SCTTLEICXKT    ({  23*>— 

Mutual  Mi8Tarb--Evidbnob. 

Evidence  held  to  support  a  finding  tbat  a 
settlement  of  a  contract  of  sale  was  made  un- 
der a  fflutnal  mistake  of  fact  anthorisinc  re- 

Uef. 

[Ed.  Note.— For  other  cases,  see  Compro- 
mise and  Settlement  Cent  Dig.  H  9-04;  D«& 
Dig.  I  28.»3 

2.  Depositions  (|  9S*)— AnMissisiLirr. 

Wbere  a  party  introduced  a  portion  of  an 
answer  to  an  interrogatory  put  to  a  witness 
testifying  by  deposition,  the  adverse  part; 
coald  introduce  other  portions  of  the  answer 
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■oxplaaatory  of  the  ptrt  intiodaeed  the 
party. 

tEd.  Note.— For  other  caaei,  mo  Depoaitioni. 
Cent  Dir.  H  276.  277;  Dee.  Dig.  S  05 .•! 
3.  Appeal  avd  Bbbob  (|  1061*)— Habhlbss 

Ebbob  —  Ebbonbods  Adusszon  or  Bti- 

DENCB. 

Where  laffirient,  competent  eridence  au- 
thorised the  Jud^ent  rendered  hy  the  conrt, 
trying  the  case  without  a  Juryj  uie  error,  if 
any,  in  admittins  improper  testimony  wu  not 
ground  for  rerersal. 

[Ed.  Nottf. — For  other  cases,  see  Appeal  and 
Egji^^Cent.  Dig.  H  4161-4170;  Dec  Dl«.  S 

Appeal  from  District  Court,  Webb  Coun- 
ty ;  J.  F.  Mullally,  Judge. 

Action  by  A.  S.  Billings  against  S.  A. 
Yates.  From  a  Judgment  for  plalntUE,  de- 
fendant appeals.  Affirmed. 

Bertrand  &  Arnold,  of  San  Antonio,  and 
Daunelly  &  Threadgtll,  of  Laredo,  for  ap- 
pellant Perkins  &  Twlng,  of  Alice,  and 
Hamilton  &  Mann,  of  Laredo,  for  appellee. 

FLY,  J.  Appellee  sued  appellant  for 
I8&4J.S,  alleged  to  be  due  for  cattle  and  cer- 
tain o^ier  things  set  out  in  the  petition. 
Appellant  answered  that  appellee  had 
breached  his  contract  of  sale  of  the  cattle, 
and,  to  relieve  himself  from  the  results 
thereof,  had  accepted  a  certain  sum  in  pay- 
ment for  the  cattle.  Appellee,  In  a  supple- 
mental petition,  alleged  that  one  Henderson, 
representing  Cartwrigbt,  to  whom  appellant 
had  sold  the  cattle  contracted  to  be  deliver- 
«d  to  appellant  by  appellee,  cut  oat  and  re- 
fused 36  head  of  the  cattle  delivered  by  ap- 
pellee, and  demanded  that  appellant  should. 
Instead  thereof,  deliver  <to  him  29  bead  of 
cattle  that  were  being  fed  by  appellant;  and 
It  waa  agreed  by  appellant  and  aroellee 
that  the  latter  would  take  back  the  86  reject- 
ed cattle  and  not  force  appellant  to  take  the 
fiame,  and  that  appellee  would  allow  appel- 
lant $20  a  head  on  the  29  £Bd  cattle,  and 
Appellant  would  release  appdlw  tarn  bis 
contract  to  dellTer  the  balance  of  the  cat- 
tle, which  appellee  did  not  have  ready  fox 
delivery;  that,  in  calcolatlng  tbe  amount 
<due  by  appellant  to  appellee  on  269  cattle, 
appellant,  by  a  mntoal  mistake,  was  credit' 
«d  with  $B0  a  head  on  the  29  specially  fed 
r*attle,  instead  of  920  as  agreed  npoa,  and 
that  appellant  was  therefore  Justly  indebted 
to  appellee  tai  the  sum  of  930  for  each  of  the 
20  cattle,  omonntlng  In  the  aggregate  to 
9S7D.  The  auctions  were  denied  by  ap* 
xwllant  No  Jnry  was  demanded,  and  Judff- 
meut  was  rendered  In  favor  of  appellee  for 
$884.15.  of  which  sum  9870  were  given  tot 
tbe  29  head  of  cattle  at  $30  per  head. 

[1]  The  first,  second,  third,  and  fourth  as- 
signments 4>f  error  question  the  sufficiency 
of  the  evidence  to  sustain  the  claim  of  mu- 
tual mistake,  upon  evidence  of  which  most 
of  the  Judgment  must  be  based.  Those  as- 
signments have  necessitated  a  review  of  tbe 


testimony,  from  which  we  find  that  there 
was  evidence  tending  to  show  that  a  con- 
tract, entered  Into  between  one  Gates  and 
appellee,  by  which  the  latter  bound  himself 
to  deliver  to  the  former  a  certain  number  of 
cattle,  was  transferred  to  appellant  by 
Gates.  Appellant,  in  April,  1911,  notified  ap- 
pellee that  he  had  contracted  to  deliver  268 
of  the  cattle  to  Henderson,  and  appellee,  aft- 
er hunting  and  gathering  the  cattle  for  sev- 
eral  days,  got  only  .281  steers,  or  29  less 
than  appellant  had  contracted  to  deliver  to 
Henderson,  and  appellant  demanded  $20  a 
head  for  the  number  of  cattle  that  were  not 
delivered.  Prior  to  that  time,  appellee  had 
delivered  74  cattle  to  appellant,  wblch  the 
latter  was  feeding,  and  Henderson  demand- 
ed 29  head  of  those  steers.  Henderson  re- 
ceived 224  of  tbe  steers,  and,  under  an 
agreement  with  api>ellant,  appellee  took 
back  36  of  the  260  steers  and  allowed  appel- 
lant $20  a  head  on  the  29  fed  steers  which 
he  delivered  to  Henderson.  In  making  the 
calculation,  the  29  steers  were  calculated 
on  a  basis  of  $50  each,  instead  of  $20,  and 
the  excess  of  $30  a  head  was  deducted  from 
the  amount  that  was  received  by  appellee. 
Appellee  swore  that  there  was  a  mistake  in 
the  calculation;  and,  while  appellant  swore 
that  there  waa  no  mistake,  there  is  evidence 
tending  to  show  that  there  was  a  mutual 
mistake,  and  in  a  letter  written  by  appel- 
lant he  stated  that  he  failed  to  find  the  mis- 
take, but  tbat  he  would  "figure  on  It  again" 
with  appellee.  Henderson  swore  that  tbe 
29  cattle  were  to  be  calculated  at  $20  a 
head;  but  the  sums  obtained  clearly  indicate 
tbat  they  were  placed  at  $S0  a  head  In  the 
calculation, 

,  The  evidence  is  ample  to  show  that  the 
basis  of  the  settlement  between  appellant 
and  appellee  was  to  deduct  from  the  sum 
due  by  appellant  for  the  cattle  the  sum  of 
$20  a  head  for  29  cattle,  or  $580,  while  the 
sum  of  fl,4S0,  or  an  excess  ot  $870,  was 
deducted.  There  was  clearly  a  mistake  up- 
on the  part  of  appellee  and  eittaw  direct, 
posltlTe  fraud  or  a  mistake  upon  the  part  of 
appellant  The  facts  will  sastaln  the  latter 
tlieoryt  which  Is  the  more  ddarltable  light  la 
which,  to  view  tbe  traasaetloa  ^le  state- 
ment made  by  appellant,  that  be  offered  a 
lump  sum  for  the  cattle  and  agreed  to  r^ 
lease  appellee  tcom  the  further  deliver?  of 
cattle,  is  not  sustained  by  the  other  facts 
and  dreumsbincea,  and  seems  outside  the 
scope  of  probability.  At  any  rate,  tbe  trial 
court  bad  a  perfect  right  to  ignore  it,  as  was 
evidently  done.  When  pressed  on  the  cross- 
examination,  appellant  would  not  deny  that 
there  bad  beat  conversation  about  $20  a 
head  for  the  29  steers  taken  from  the.  f6ed 
peii.  He  said:  'T  do  not  deny  In  toto  that  I 
bad  any  conversation  with  Billings  that  be 
would  stand  ^  loss  for  wbatever  number  I 
had  to  take  out  of  the  feed  pens.  I  told  him 
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I  had  agreed  to  fill  my  contract  with  Ur. 
Henderson  out  of  the  feed  pens,  and  be 
frould  have  to  stand  a  920  loss  on  whaterer 
number  I  had  to  take  ont  of  the  pens.  I  do 
not  deny  what  Billings  said.  I  sold  them  to 
Mr.  BUUngs  for  |S0,  nnderstand;  and  he 
was  to  be  credited  with  $30,  and  was  to  lose 
$20  on  the  steers.'*  Whra  the  calculation 
was  made,  bowerer,  appellee  was  cba^^ 
fSO  a  head  for  tbe  29  steers,  but  was  not 
credited  with  the  $30.  a  head,  and  that  Is 
what  he  has  recovered  in  this  suit,  with 
some  smaller  items. 

Appellant,  In  the  foregoing  quotation  from 
his  testimony,  practically  admitted  tbe  con- 
tract to  be  as  appellee  claimed,  but  after- 
wards sought  to  evade  the  force  of  bis  ad- 
mission and  claimed  that  nothing  was  said 
about  $20;  and  that  if  it  was  agreed  that 
appellee  was  to  lose  only  $20  a  head  on  tbe 
29  cattle  it  was  afterwards  changed.  The 
court  had  the  autborlty  to  discard  such  tes- 
timony. From  all  the  testimony.  It  Is  appar- 
ent that  there  was  no  mistake  as  to  the 
terms  of  the  settlement,  and  the  only  mis- 
take alleged  was  that  In  making  tbe  neces- 
sary calculations.  With  the  understanding 
admitted  by  appellant,  be  was  mistaken  in 
falling  to  credit  appellee  with  the  $870,  or 
he  deliberately  left  that  item  out  of  the  set- 
tlement Tbe  court  decided  that  be  was 
mistaken,  as  appellee  charitably  testified  that 
he  was. 

[2,  3]  Appellee  had  taken  the  deposition  of 
a  witness.  T.  H.  Clark,  but  did  not  use  it  un- 
til appellant  had  Introduced  a  portion  of  tbe 
answer  to  tbe  ninth  Interrogatory,  when  the 
other  portions  of  It  were  then  introduced  by 
appellee;  said  portions  being  explanatory  of 
that  part  Introduced  by  appellant  Under 
well-established  mles,  a  part  of  the  answer 
having  been  introduced,  tbe  other  portion 
could  be  introduced.  Wetmore,  Ev.  2103.  If 
the  testimony  had  beeA  improperly  admitted, 
there  having  been  sufficient  competeut  evi- 
dence to  authorize  tbe  Judgment, 'the  cause 
having  been  tried  by  the  Judge,  It  would  not 
necessitate  a  reversal.  Andrews  v.  Key,  77 
Tex.  35.  13  S.  W.  640;  Earth  v.  Green,  78 
Tex.  678,  15  8.  W.  112;  Gray  T.  Shelby,  83 
Tex.  405.  18  S.  W.  809. 

The  Judgmoit  is  affirmed 


KBEISLE  V.  WILSON. 

(Court  of  Civil  Appenls  of  Texas.    San  An- 
tonio.  May  22,  1912.   On  Motion  for 
Rehearing,  June  19,  1912.) 

1.  Sales  (J  411*)— Gbowino  Crops— Gontb&ct 
— Action  for  Bbkacii— Pleadino — Local- 
it  v  OR  Identity  of  Land. 

Where,  In  an  actioa  for  breach  of  a  con- 
tract for  the  sale  of  a  growinjr  crop  of  hay.  there 
was  DO  issue  presented  by  tbe  petition  which 
made  the  particular  locality  op  identity  of  the 
land  on  which  tbe  hay  was  located  a  material 
matter,  the  petition  was  not  defective  for  fail- 


ure to  i^ve  a  description  of  Ae  land  sufficient 
to  identify  it. 

[Ed.  Note.— For  oUier  cases,  see  Sales,  Cent 
Big.  II  1161-1164;  Dec.  Dig.  1  til.*] 

2.  Fracds,  Statute  of  (|  72*)— Sale»— Gbow- 
ino Crops— "Interest  in  Land." 

A  sale  of  a  growing  crop  of  hay  with  leave 
to  the  buyer  to  enter  and  remove  the  crop  is 
not  a  sale  of  an  "interest  In  land"  within  the 
fourth  section  of  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  fiS  116-118;  I>ec  Dig.  | 
72.« 

For  other  definitions,  see  Wotdi  and  Phrases, 
vol.  4,  pp.  3692-3709;  voL  8,  p.  7691.] 

3.  Crops  ({  7*) — Real  or  Personal  Pbopebtt 
— Constructive  Sbvebanck. 

A  sale  or  mortgage  of  crowing  cropa  of  it- 
self operates  as  a  constructive  severance  of  tbe 
same  from  the  soil,  so  as  to  make  the  crop 
personal  property. 

[Ed.  Note.— For  other  cases,  see  Otapm,  Dee. 
Dig.  I  7.»]  ^ 

4.  Husband  and  Wife  <|  257*)— OoMKunirr 

PaoPEBTT— Crops— Salx  by  Husband. 
Since  a  crop  of  grass  grown  on  a  wife's 
land  is  severable  by  a  sale  thereof  and  coa- 
stitutes  personalty,  sudi  crop  is  commaoity 
property  subject  to  sale  by  the  hasband. 

[Ed.  Note.— For  other  cases,  see  Hnd>and  and 
Wife,  Cent  Dig.  %%  GOMMS,  910;  Dec  Dig.  | 

6.  HUBBAHD  AND  WlTE  146*)— LTABIUTIEB 

OF  Husband  —  Ownbbship  or  pBomrr 

Sold. 

Where  a  husband  sold  grass  from  his  wife's 
land,  but  failed  to  deliver  the  sRine.  he  was  U- 
able  for  breach  of  contract,  regardless  of  hit 
ownership  or  right  to  sell. 

[Kd.  Note.— For  other  cases,  see  Hiisband  and 
Wife.  Cent  Dig.  H  556-560;  Dec.  Dig.  f  140.*] 

6.  Specific  Pkrfobuancb  (8  13*)— iKPosn- 

BILITT  OF  PeRFOBUANCE. 

Where  it  develops  that  the  seller  of  ptt- 
sonal  property  under  ao  executory  contract  was 
not  the  owner  and  had  no  right  to  make  the 
sale,  there  could  be  do  specific  perfonnance, 
but  the  buyer's  remedy  was  a  recovery  of  da» 
ages  for  breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Spedfie  Per- 
formance, Cent  IMg.  H  80^;   Dec  Dig.  i 

7.  Joint  Advkntdrbs  ({  8*)— Actions 
AoAiNST  Third  Persons— Parties. 

Where  two  persons  agree  with  one  another 
to  make  a  joint  purchase  of  goods,  but  the  con- 
tract is  made  In  the  name  of  one  of  tbem,  the 
other  is  not  a  necessary  party  plaintift  in  ao 
action  for  breach  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Joint  Ad* 
ventures.  Cent.  Dig.  |  9;  Dec  Dig.  |  &*] 

8.  JuDGSrENT  (S  679*)— CONCLUBIYKlCBBB  PaM- 

SONS  Bound. 

Where  two  persons  ^ree  with  one  another 
to  make  a  joiut  purchase  of  «>od«,  but  the 
contract  is  made  in  the  name  oi  one  of  them, 
a  judgment  in  favor  of  the  latter,  in  an  action 
in  which  the  other  joint  adventurer  la  not  made 
a  party  plaintiff,  is  conclusive  as  to  the  ri^ts 
of  both. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  1 1200;  Dec.  Dig.  {  679.*] 

On  Motion  for  Rehearing. 

9.  Joint  Adventures  ({  8*>— Breach  of  Con- 
tract—Extent OF  Recovert  bt  One  Ad- 
ventures. 

Where  the  plaintiff  alone  contracted  to  pur- 
chase certain  growing  grass  from  defendant 
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"Which  defendant  afterwards  refused  to  deUver, 
plaintiff  was  entitled  to  recover  the  entire  loss 
sustained  for  breach  of  the  contract,  notwitb- 
standiDff  another  waa  interested  with  him  and 
would  bare  been  entitled  to  one-balf  the  prof- 
its of  the  ffrass  had  it  been  obtained;  the  in- 
terest of  the  latter  being  an  equitable  one  only 
between  himself  and  plaintiff  which  did  not  con- 
stitute any  part  of  the  expense  that  would  have 
been  iucurred  in  harvesting  or  marketing  the 
hay. 

[EM.  Note. — For  other  cases,  ^  Joint  Ad- 
ventures, Cent  Dig.  §  9;  Dec  Dig.  %  8.*] 

Appeal  from  Victoria  County  Ck>urt;  J.  P. 
Fool,  Judge. 

Action  by  W.  B.  Wilson  against  U  G. 
Erelsle.  Judgment  Cor  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Proctor,  Vandenberge  &  Craln,  of  Yicto- 
rla,  for  appellant  Ben.  W.  Fly,  of  Victoria, 
for  appellee^ 

JAMBS,  a  J.  This  action  was  broogbt  by 
Wilson,  upon  allegation  of  an  oral  contract 
for  the  sale  to  him  by  defendant,  Krelsle,  of 
the  grass  on  687  acres  of  land  in  Victoria 
county.  PlaintlfiT's  case  was  presented  by 
tbe  petition  substantially  as  follows:  That 
about  July,  1911,  defendant  represented  to 
plaintiff  that  he  owned  and  controlled  687 
acres  of  good  sage  grass,  then  mature  and 
suitable  for  hay,  about  11  miles  east  of  the 
dty  of  Victoria,  and  offered  to  sell  said 
grass  to  plaintiff,  and  plaintiff  then  and 
tbere  bought  all  of  said  grass  from  defend- 
ant, and  at  the  same  time  they  entered  into 
an  oral  contract  to  the  effect  that  plaintiff 
should  have  all  the  grass  grown  on  the  587 
acres  during  the  haymaking  season  of  1911; 
and  plaintiff  agreed  with  defendant  to  pay 
him  50  cents  per  acre  for  the  best  grass,  not 
to  exceed  200  acres,  and  25  cents  per  acre 
for  the  remainder,  said  sums  payable  to  de- 
fendant when  the  grass  was  mowed  and  Its 
quality  determined.  That,  when  plaintiff 
went  to  mow  said  grass  about  10  days  later, 
otber  persons,  J.  B.  Wood  and  others,  claim- 
ing a  superior  right  to  the  grass,  prevented 
bim  from  doing  so,  and,  upon  his  reporting 
the  matter  to  defendant,  the  latter  refused 
to  protect  him  In  his  contract  and  informed 
him  that  defendant's  wife  had  previously 
sold  said  grass  to  Wood  and  others.  The 
action  was  brought  against  Krelsle  to  re- 
cover the  net  profits  plaintiff  would  have 
realized  In  the  market  from  paid  hay,  alleg- 
ed to  be  the  sum  of  $1,000.  Defendant  plead- 
ed general  demurrer  and  denial.  The  case 
was  tried  by  the  judge,  who  overruled  the 
-demurrer  and  allowed  plaintiff  a  recovery 
tor  $312.80. 

The  first  and  second  assignments  complain 
of  the  ruling  on  the  demurrer.  It  Is  claim- 
ed: First,  that  the  growing  grass,  the  sub- 
ject-matter of  the  oral  contract,  was  realty, 
and  hence  the  contract  was  within  the  stat- 
ute of  frauds,  and  contrary  to  article  624  of 
the  Revised  Statutes  requiring  written  in- 
Btmments  for  the  conveyance  of  real  estate; 


and,  second,  that  the  petition  was  fatally 
defective  In  stating  a  cause  of  action  In  tliat 
it  failed  to  give  a  description  of  the  land 
snfficient  to  Identify  It. 

[1]  There  is  nothing  of  substance  in  the 
latter  contention.  There  was  no  issue  pre- 
sented by  the  petition  which  made  the  par- 
jtlcular  locality  or  identity  of  the  587  acres 
a  material  matter,  and  it  was  unnecessary 
for  the  petition  to  describe  or  rtfer  to  it 
further  than  was  done. 

The  Texas  cases,  cited  by  appellant  as 
sustaining  the  first  ground  of  the  demurrer, 
are  not  In  point  Burkltt  v.  Wynne,  132  S. 
W.  821,  and  Adams  v.  Hughes,  140  S.  W. 
1163,  relate  to  the  Question  of  the  sale  of 
growing  timber,  with  the  right  of  10  years 
and  16  years  for  cutting  and  removing  same. 
These  were  held  to  Involve  conveyance  of 
interests  in  the  land.  Railway  v.  Foster,  44 
S.  W.  109,  did  not  involve  a  sale  of  growing 
timber  or  crops,  but  damages  to  land  by  the 
destruction  of  an  orchard.  The  cases  of 
Parsons  v.  Hunt,  98  Tex.  426,  84  S.  W.  644. 
Brown  V.  Roland,  92  Tex.  54,  46  S.  W.  7W, 
and  Railway  v.  Stockton,  16  Tex.  Civ.  App. 
146,  38  S.  W.  648,  are,  from  their  several 
natures,  of  no  service  in  determining  the 
question  presented,-  which  it  appears  had 
not  been.  In  terms,  passed  upon  by  our 
courts. 

The  sale  alleged  In  this  petition  was  of  a 
crop  of  grass  about  ready  to  be  cut  as 
marketable  hay  for  the  season,  wltb  right 
of  the  vendee  to  mow  it  during  the  season. 
The  trial  court  applied  the  rule,  which  Is 
recognized  In  many.  If  not  most  of  the 
states,  that  a  sale  of  growing  timber  or  oth- 
er products  which  contemplates  their  Im- 
mediate removal  from  the  soil  is  not  sub- 
ject to  the  statute. 

Mr.  Brown,  in  bis  work  on  the  Statute  of 
Frauds,  reviews  the  subject  exhaustively, 
and  In  section  237  sums  It  up  In  the  follow- 
ing conclusion:  "Considering  these  vegeta- 
ble products,  however,  as  growing  ou  the 
land,  there  is  great  confilct  In  the  cases  ui>on 
the  question,  whether  a  contract  for  the  sale 
of  them  shall  be  regarded  as  a  contract 
for  the  sale  of  an  interest  in  land.  But 
upon  a  careful  examination  the  more  ap- 
proved and  satisfactory  rule  seems  to  be 
that  If  sold  specifically,  and  to  be,  by  the 
terms  of  the  contract,  delivered  separately 
and  as  chattels,  such  a  contract  of  sale  is 
not  affected  by  the  fourth  section  of  the 
statute  as  amounting  to  a  sale  of  any  in- 
terest in  the  land;  and  that  the  rule  Is  the 
same  when  the  transaction  Is  of  this  kind, 
whether  tile  product  sold  be  trees,  grass,  or 
any  other  spontaneous  growth,  or  grain, 
vegetables  or  other  crops  raised  by  periodi- 
cal cultivation." 

Greenleaf'B  Ev.  (16th  EA.)  {  271,  says  upon 
this  subject:  "Where  timber  or  other  prod- 
uce of  the  land,  or  any  other  thing  annex- 
ed to  the  freehold.  Is  specifically  sold,  wheth- 
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er  It  la  to  be  severed  by  the  vendor,  or  to 
be  taken  by  the  vendee  nnder  a  special 
license  to  enter  for  tbat  purpose.  It  Is  still 
In  tbe  contemplation  of  the  parties  evidently 
and  stibstantlally  a  sale  of  goods  only  and  so 
Is  not  wltbln  the  statute." 

These  expressions  of  the  rule  are  so  well 
supported  by  decisions,  although  there  Is 
considerable  conflict,  and  are  so  well  found- 
ed upon  reason,  that  we  conclude  they  were 
properly  recognized  as  announcing  the  cor- 
rect doctrine.  There  Is  no  reason  why  an- 
nnal  products  of  the  soil,  capable  of  being, 
and  which  are  destined  to  be,  marketed  an- 
nually, should  be  treated  as  real  estate  for 
all  purposes  Just  because  for  the  time  being, 
and  awaiting  maturity  and  removal,  they 
are  attached  to  the  soil. 

In  Willis  v.  Moore,  69  Tex.  G37,  46  Am. 
Rep.  284,  the  Supreme  Court  quotes  with 
approval  from  Freeman  on  Executions  and 
Benjamin  on  Sales,  as  follows:  "Crops, 
whether  growing  or  standing  In  the  field 
ready  to  be  harvested,  are,  when  produced 
by  annual  cultivation,  no  part  of  the  realty. 
They  are,  therefore,  liable  to  voluntary 
transfers  as  chattels."  The  court  then 
states:  "Such  being  the  case,  if  there  be 
nothing  in  the  contract  of  the  parties  by 
which  the  land  Is  conveyed,  nor  In  tbe  cir- 
cumstances attending  the  sale,  evidently  the 
intention  of  the  parties  that  crops  nearly 
or  qnlte  matured  should  pass  with  land 
sold,  It  Is  difficult  to  see  upon  what  principle 
It  can  be  held  that  property  strictly  per- 
sonal In  character  should  pass  by  an  Instru- 
ment which  upon  Its  face  purports  only  to 
convey  land.  The  weight  of  authority,  how- 
ever, Is  to  the  effect  that  such  crops  will 
pass  by  the  sale  of  the  land.  If  they  belong 
to  the  owner.  •  •  ♦  As,  however,  the 
crops  are  separate  and  distinct  In  their  val- 
ue from  the  land  upon  which  they  ^row,  the 
ownership  of  tbe  one,  even  on  mortgaged 
property,  may  be  in  one  person  and  the  title 
to  tbe  other  in  another."  I 

[2]  A  sale  or  mortgage  of  growing  crops,  | 
of  Itself,  is  a  constructive  severance  of  same 
from  the  soli.  Willis  v.  Moore,  B9  Tex.  639,  i 
46  Am.  Rep.  284;  liombardl  v.  Sbero,  14  | 
Tex.  Civ.  App.  694.  87  S.  W.  613,  971.  These  j 
expressions  of  our  own  conrts  appear  to  I 
clearly  recognize  that  growing  annual  crops 
are  In  their  nature  personalty,  and  therefore  | 
sales  thereof  are  not  within  the  statutes  gov- ! 
eming  the  sales  of  real  property. 

We  therefore  overrule  the  said  assign- 
ments. 

The  third,  fourth,  and  fifth  assignments , 
are  dependent  on  the  decision  of  the  previous 
assignments,  and  they  are  accordingly  over- 
ruled.  Likewise  the  ninth  assignment 

[3, 4]  The  sixth  is  tliat  a  new  trial  should 
tiave  been  granted  because  the  undisputed 
evidence  ^ows  that  tiie  land  in  question  and 
the  grass  thereon  was  the  separate  property 
of  defendant's  wife,  and  there  Is  no  allega- 
tion of  that  fact  In  the  petition.   This  Is 


overruled  for  two  reasons:  (1)  If,  as  we  bare- 
held,  the  crop  of  grass  was  salable  as  person- 
alty and  severable  by  a  sale  thereof,  it 
would  follow  tbat  the  product  would  be  com- 
munity property  and  subject  to  be  disposed  of 
by  the  husband;  and  (2)  It  was  immaterial 
whether  or  not  defendant  or  another  owned 
the  soil  or  the  grass,  if  he  in  fact  undertook 
to  bind  himself  by  a  contract  to  sell  it 

By  tbe  seventh  It  Is  insisted  that  tf  owner- 
ship of  the  property  by  defendant  was  lack- 
ing, beli^  the  property  of  his  wife,  plalntilTs 
only  remedy  was  by  an  action  in  tort  based 
upon  the  wrongful  act  of  defendant  by  bis 
false  profession  of  ownership,  indocinc  plain- 
tiff to  enter  into  the  contract 

According  to  our  view,  the  annual  crop  of 
grass,  In  view  of  Its  being  periodically  grown, 
cut,  and  marketed,  and  destined  for  sutdk  use 
and  disposition,  was  impressed  with  the  char- 
acter of  personalty  while  growing,  and  was 
a  part  of  the  community  property,  and  so 
was  subject  to  the  husband's  dlsposltioni. 

[S]  But  if  this  were  not  so,  the  fact  that 
he  bound  himself  by  a  contract  for  the  sale 
of  the  crop  would  render  him  liable  for  dam- 
ages for  the  breach  thereof,  whether  such 
breach  consisted  of  his  inability  to  driver 
the  crop  because  he  was  not  the  owner  of  it, 
or  for  some  other  reason.  In  execatory  con- 
tracts of  sale  of  property,  where  It  turns  out 
the  vendor  was  not  owner  of  the  property, 
and  therefore  cannot  convey,  there  can.  of 
course,  be  no  specific  performance,  as  was 
held  in  the  cases  cited  by  appellant  Clifton 
V.  Charles,  53  Tex.  Civ.  App.  448.  116  S.  W. 
120;  Hahl  v.  West,  129  S.  W.  876.  Tbe  lia- 
bility In  such  case  Is  for  tbe  damages  sus- 
tained on  account  of  the  breach,  according  to 
the  measure  which  ordinarily  applies,  which. 
In  the  present  case^  was  correctly  held  to  be 
the  loss  of  profits. 

[t]  Tbe  tenth  assignment  of  error  arlsee 
from  tbe  following  testimony:  Plaintiff  tes- 
tified: "I  was  jointly  interested  with  Mr. 
Maddox,  who  also  bad  his  outfit  working 
with  me.  We  were  partners  In  the  matter, 
and  Maddox  would  have  been  entitled  to  one- 
half  of  the  profits  on  this  grass.  I  made  tbe 
trade  with  Krelsle  myself.  I  bought  the 
grass  myself,  but  Maddox  was  to  cut  the 
grass  Jointly  with  me.  At  the  time  I  went 
to  see  Krelsle  the  last  time,  Maddox  asked 
me  if  Krelsle  wanted  any  money  on  the  trade 
and  told  me  to  offer  him  $80,  which  I  did. 
This  was  Maddox's  money."  Maddox  testi- 
fied: "I  was  jolntiy  interested  with  Mr.  WU- 
son  In  this  grass.  My  outfit  was  working 
with  him,  and  I  would  have  made  one-half  of 
the  profits  off  of  this  grass,  if  we  liad  been 
allowed  to  cut  the  same.  When  WUson  went 
to  make  the  deal  with  Krelsle,  I  asked  blm 
If  Krelsle  wanted  any  money,  and  I  told 
Wilson  to  offer  him  $80  on  the  deaL**  The 
proposition  Is  that,  under  the  above  testini4.>- 
ny,  plaintiff  was  entitled  to  recover  only  balf 
of  tbe  profits;  tbat  he  could  recover  only 
tbe  actual  loea  sustalued  by  blmaelL 
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t7]  Tbe  contract  wsa  made  with  Wilson 
alone.  Persons  Interested  with  blm  in  tbe 
contract  were  not  necessary  parties.  15  Ency. 
Plead.  &  Prac.  p.  500  et  aeq.;  Pom.  Bights  & 
Remedies,  §  223;  Cleveland  T.  Hddenlieim- 
er,  92  Tex.  108.  46  S.  W.  30. 

[B]  Appellant  states  that  this  is  not  a  qoes- 
tlon  of  necessary  parties  or  proper  parties, 
bnt  whether  or  not  a  plaintiff  in  such  a  case 
can  recover  more  than  his  own  d&mage.  Hbt- 
lug  the  right  to  sue  In  bis  own  name  for  tbe 
breach  of  the  contract,  and  tbe  other  not 
being  a  necessary  part?.  It  follows  that  tbe 
judgment  Is  conclnslre  of  the  rights  of  both, 
and  hence  the  recovery  should  be  for  the 
whole  of  the  damages. 

Tbe  Judgment  Is  aflOrmed. 

On  Motion  for  Rehearing, 

m  It  Is  claimed  In  this  motion  that  the 
ruling,  that  plalntUt  was  entitled  to  recover, 
on  the  contract,  the  uitlie  damages  for  the 
breach  thereof,  measured  bj  net  pr(^tB  which 
would  bave  been  realised  theroTrom  had  It 
not  been  breached  by  appellant,  is  in  conflict 
with  ruUngs  of  other  Courts  of  Civil  Appeals, 
In  liOne  Star  Canal  Co.  v.  Caimon,  141  S.  W. 
780;  Raywood  Rice  Mining  Co.  t.  WeUs,  33 
Tex.  Civ.  App.  546,  77  S.  W.  268;  and  Dnn- 
lap  T.  Raywood  Rice,  etc.,  Co.,  43  Tex.  Civ. 
▲pp.  268,  96  S.  W.  4a.  Tlie  two  cases  last 
named  did  not  Involve  tbe  question.  In  the 
Cannon  Case  there  was  no  question  that  Can- 
non was  not  ttitltled  to  entire  damages  aris- 
ing from  the  breach  of  the  contract,  and  the 
question  for  decision  was  what  was  to  be 
deducted,  as  expenses  In  ordra  to  arrive  at 
what  would  bave  been  tbe  net  profits,  had 
tbe  contract  of  tbe  Canal  Company  been  per- 
formed. The  contract  was  between  Cannon 
and  the  Canal  Company.  The  Canal  Compa- 
ny contracted  with  Cannon  to  furnish  bim 
water  which,  together  with  the  natural  rain- 
fall, wonld  be  sufficient  to  properly  irrigate 
the  rice  to  be  grown  on  a  tract  of  land  owned 
by  Dr.  Hawthorne,  for  which  water  Cannon 
was  to  pay  the  Canal  Company  one-fifth  of 
the  rice  raised  by  bim  on  tbe  land.  It  ap- 
pears, also,  that  Cannon  was  under  a  sep- 
arate contract  to  pay  Dr.  Hawthorne  one- 
fifth  of  the  crop  raised  as  rental  for  tbe  land. 
The  Court  of  Civil  Appeals  at  Galveston,  in 
effect  and  properly,  held  that,  in  ascertaining 
the  damages  in  the  suit  between  Cannon  and 
tbe  Canal  Company,  tbe  one-fifth  of  the  value 
of  the  crop  which  Gannon  would  have  bad 
to  yield  to  Dr.  Hawthorne  had  to  be  deduct- 
ed as  part  of  the  expense  of  raising  the 
crop.  Tbi^  would  clearly  be  so,  the  same  as 
If  Cannon  bad  agreed  to  pay  Hawthorne  a 
money  consideration  for  the  rent. 

We  think  there  is  no  real  conflict  between 
the  ruling  in  that  case  and  our  ruliog  in 
cbis.  Tbe  interest  which  Maddox  had  was  an 
equitable  one  in  the  contract  between  appel- 
lant and  plaintiff.    His  Interest  was  In  no 


sense  a  part  of  the  expenses  that  would  have 
been  Incurred  In  harvesting  and  marketing 
the  hay.  That  plaintiff  was  entitled  to  re- 
cover the  entire  damage  resulting  from  tbe 
breacb  of  the  contract,  we  think,  Is  suffi- 
ciently shown  In  the  opinion  we  have  deliv- 
ered. In  any  event,  the  question  we  have 
was  not  presented  In  the  Cannon  Case. 

Tbe  other  grounds  of  this  motion  for  re- 
bearing  are  not  sustained. 

The  motion  for  rehearing  Is  overruled,  al- 
so tbe  motion  to  certify. 


0BA1S(»N  V.  HOLLINGSWORTH. 
(Court  of  CivU  Appeals  of  Texas.  Austlo. 
May  22,  1912.) 

1.  APFEAI.  ARD  EbBOB  ({  913*)  —  ReTISW  — 

Fbesuhptioh  to  Suppobt  Judouent. 
Where,  In  order  to  support  the  judgment 
of  the  trial  court,  It  Is  necessary  to  presume 
that  tbe  defendants  were  sued  in  their  individ- 
ual capacity,  either  severally  or  jointly  and 
severaUy,  and  the  record  does  not  show  them 
to  have  been  sned  as  joint  obligors,  the  appel- 
late court  will  adopt  uils  presnmpdon. 

'  [Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent,  Dig.  ||  8e9(M»92;  Dec.  Dig.  I 
913.«] 

2.  Justices  or  the  Peace  ({  167*)--Appeai. 

AND  EsaOB— DiSMISSAI.  AS  TO  OSE  DXFENO- 
AMT. 

Where  an  action  Is  brought  In  jostice 
coort  against  two  defendants  as  individuals,  or 
against  them  jointly  and  severally,  the  plaintiff, 
on  appeal  to  the  county  court,  may  dismiss  as 
to  one  and  seek  recovery  against  tbe  other 
alone. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  1  647-651,  664;  Dec 
Dig.  S  167.*] 

3.  LiuiTATioN  OF  Actions  <i  121*)— Aund- 

MENT  OF  PlEAOING. 

Where  salt  for  a  broker's  commission  on 
the  sale  of  a  lot  was  begun  in  justice  court 
against  defendants  as  individuals,  a  petition 
against  one  defendant  alone,  filed  on  appeal 
more  than  two  years  after  the  filing  of  the 
original  suit,  and  stating  that  if  the  defendants 
were  not  partners  they  were  equal  joint  own- 
ers of  the  lot,  and  that  the  defendant  retained 
was  liable  for  one-half  of  the  commission  sued 
for,  did  not  set  up  a  new  cause  of  action,  and 
beoce  was  not  defeated  by  a  plea  of  limita- 
tions. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions.  Cent  Dig.  |8  637-640;  Dea  Dig. 
8  121.*] 

Appeal  from  Tom  Qxeea  County  Court; 
Oscar  Frlnk,  Judge. 

Action  by  J.  M.  HoUlngsworth  against 
Sam  Grayson  and  another.  From  a  Judg- 
ment for  plaintiff,  ddendant  Grayson  ap- 
peals. AfiSrmed. 

Hill,  Lee  &  Hill,  of  San  Angelo,  for  appel- 
lant. C.  El  Dubois,  of  San  Ang^,  for  ap- 
pellee. 

RICE,  J.  On  September  27,  1909,  appel- 
lee filed  suit  in  the  Justice's  court  against 
Sam  Grayson  and  Will  Weaver  for  $175, 
alleging  that  they  bad  listed  with  him  a  cer- 
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tain  lot  for  sale  at  the  sum  of  (3,500;  and 
that  after  he  had  procured  a  purchaser  for 
them  they  refused  to  consummate  said  trade 
ahd  declined  to  pay  htm  hla  commission 
therefor.  A  trial  in  the  Justice's  court  re- 
sulted in  a  Judgment  in  their  behalf,  from 
which  appellee  appealed  to  the  county  court. 
During  the  pendency  of  said  appeal.  Weaver 
died,  and  on  October  3,  1911,  which  was 
more  than  two  years  after  the  filing  of  the 
original  suit,  appellee  filed  his  petition  in  the 
county  court,  alleging  the  death  of  Weaver, 
and  that  he  and  Orayson  were  partners  at 
the  time  of  said  transaction,  and  prayed  for 
recovery  against  him  as  surviving  partner. 
By  another  count  he  Insisted  that,  if  it 
should  be  held  that  Grayson  and  Weaver 
were  not  partners  In  said  transaction,  then 
they  were  equal  Joint  owners  of  said  lot, 
and  that  by  reason  of  the  facts  heretofore 
stated  appellant  became  liable  and  promised 
to  pay  one-half  of  said  commission  sued  for, 
for  which  he  prayed  Judgment.  To  this  plea 
appellant  addressed  a  special  exception,  to 
the  effect  that  the  same  set  up  a  new  cause 
of  action  and  was  subject  to  be  defeated  by 
the  plea  of  limitation,  which  was  urged 
against  it  He  lUcewise  denied  partnership 
under  oath,  and  also  Insisted  upon  the  plea 
of  limitation,  aa  well  as  a  general  denial. 
His  special  exceptions  were  overniled,  and 
the  trial  resulted  In  a  Judgment  in  favor 
of  appellee  for  the  sum  of  $87.50,  with  in- 
terest, from  which  this  appeal  Is  prosecuted, 
and  appellant  seeks  reversal  of  this  case  on 
the  sole  ground  that  app^lee  pleaded  a  new 
cause  of  action  in  ttae  county  court,  which 
was  barred  by  the  two-year  statute  of  limi- 
tation. 

[1  ]  There  la  notlitng  In  the  record  to  show 
that  Orayson  and  Weaver  were  sued  as 
Joint  obligors  In  the  Jostlce's  court;  and  we 
must  presume,  In  the  absence  of  siu^  show- 
ing, that  they  were  sued  in  thMr  Indlridnal 
capacity,  either  sev^lly  or  jointly  and  sev- 
«ally,  because  on  appeal  in  soch  cases  ap- 
pellate courts  must  adopt.  In  the  absnice  of 
proof  to  the  contrary,  such  presumption  as 
will  support  the  action  of  the  trial  court 
See  Williams  t.  Howard,  10  Tex.  CIt.  App. 
627,  31  S.  W.  83S;  Bowman  8.  W.  Lend 
Co.,  107  S.  W  685;  AmarUlo  Commercial 
Co.  V.  C,  B.  I.  &  G.  Ey.  Co.,  140  S.  W.  377. 

[2, 9]  If  the  suit  in  the  Justice's  court 
was  af^Inst  such  parties  as  Individuals,  or 
against  them  Jointly  and  sevaally,  thea 
there  can  be  no  question  but  that  appellee 
had  the  right  in  tbe  county  court  to  dismiss 
as  to  Weaver  and  seek  recovery  alone  against 
appellant.  See  Austin  v.  Jordan,  6  Tex.  130; 
Cook  V.  Phlillps,  18  Tex.  31,  32;  Glasscock 
V.  Hamilton,  62  Tex.  143.  In  Cook  v.  PhU- 
lips,  supra,  which  was  a  suit  against  several 
defendants  on  a  Joint  and  several  promissory 
note,  and  where  the  principal  objection  urg- 
ed to  the  Judgment  by  the  appellant  vras 


that  the  court  permitted  the  plaintiff  to 
dismiss  as  to  certain  of  his  codef  endants,  who 
were  served  with  process,  and  proceed  to 
Judgment  against  him,  it  was  said,  amoas 
other  things,  that  "the  technical  rule  of  the 
common  law  that  upon  a  contract  which  Is 
Joint  and  several  the  plaintiff  most  sue  all 
or  but  one,  and  cannot  sue  two  or  more 
without  suing  all,  has  never  been  recognized 
in  our  pradUce.  The  plaintiff  having  tlie 
right  to  dismiss  as  to  some  of  the  d^endants, 
and  to  proceed  to  Judgment  against  the 
others,  his  having  done  so  cannot  afford  a 
ground  for  setting  aside  the  jndjnnent"  We 
think  there  Is  no  merit  in  the  contention  that 
this  character  of  procedure  should  not  l>e 
allowed  on  appeal.  It  was  held.  In  StubM 
V.  Marshall,  48  Tex.  Civ.  App.  158.  106  S. 
W.  436,  on  appeal  from  the  county  to  tbe 
district  conrt  In  a  probate  proceeding,  that 
new  parties  may  be  made.  It  Is  also  held 
that  this  could  be  done  on  appeal  from  the 
Justice  to  the  county  court,  In  the  case  of 
Davis  V.  West  Texas  Bank  &  Trust  Co..  116 
S.  W,  393.  If  new  parties  may  be  b^ngbt 
in  on  appeal,  we  see  no  reason  why  a  prose- 
cution cannot  be  dismissed  as  to  a  party, 
pending  an  appeal,  where  the  facts  authorize 
It  We  think  that  there  was  no  new  cause 
of  action  set  up,  and  that  plaintiff  had  tbe 
right  to  dismiss  his  case  as  against  Wearer, 
for  which  reason  the  exception  urging  tbe 
plea  of  limitation  was  property  ovmrnled 

Finding  no  &ctot  In  the  Judgment  It  li 
afilrmed. 

Affirmed. 


ARBtJCKLE  BROS.  v.  EVE3RYB0DrS 
GIN  St  MILL  CO. 

(Conrt  of  CivU  Appeals  of  Texas.  Dsllu. 
May  11,  1912.    Rehearing  Denied 

June  8,  1912.) 

1.  Appeal  akd  Ebrob  (|  S01*>— BECOSih- 

Presentation  fob  Review. 

Defendant's  special  exception  to  the  ptais- 
tiff  corporation's  want  of  capacity  to  do  iHUi- 
ness  Id  the  state  was  not  presented  for  renew, 
where  the  record  failed  to  show  that  it  bad 
been  called  to  the  attention  of  the  trial  conit 
or  that  the  trial  court  bad  taken  any  action 
thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2300-2300;  DecTOv  I 
501.*] 

2.  Appeal  and  Ebbob  (j|  724*) — ABSiOTnart 
OF  Ebrok— Sdfficienot. 

Under  the  statute  providing  diat  tbe  ap- 
pellant shall  file  assignments  of  error  distinctv 
specifying  the  grounds  relied  on  and  that  all 
errors  not  distinctly  specified  are  waived,  tlie 
defendant's  elevator  company's  eptcial  excep- 
tion to  the  plaintiff  corporation's  want  of  ra- 
pacity to  do  buainesB  in  the  state  wai  not  pre- 
sented for  review  by  an  assignment  that  tbe 
court  erred  In  defining  tbe  care  owed  ^  tbe 
defendant  in  respect  to  the  com  whose  damaee 
was  the  subject  of  tbe  salt 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent,  Dig.  H  2997-^1,  SOiSi  Dec. 
Dig.  i  724.*] 
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8.  Appkal  akd  Ebbob  (8  710*)— ASBIOmCEHTS 
or  EBBOB—PunDAlCXlTTAL  EmBOB. 

Want  of  capacity  In  the  plaintiff  coipora- 
tfoQ  to  do  basiaeN  in  the  state  icaB  not  fanda- 
mental  error  vblch  the  appellate  court  will 
rcTiew  without  an  asBignment  of  error;  it  fo- 
ing  nierelr  to  the  plaintiff's  right  to  me  and 
not  to  tlw  merits  of  the  suit. 

(Kd.  Note. — For  other  cases,  see  Appeal  and 
E^^or.  Cent  Dig.  H  206S-2982;  Dec.  Dig.  | 

WABKuousianEiT   (I   84*)  —  Measubi  or 

DaICAQXS— RXCXSS  BTOBAOB. 

Where  com  it  stored  In  an  elevator  and 
while  there  becomes  damaged  b7  the  negligence 
of  the  eleTator  company  In  caring  for  it,  the 
.  ordinatT  measure  of  damages  is  tne  difference 
between  the  value  of  the  corn  before  the  dam- 
age was  done  at  the  time  agreed  on  for  dellr- 
•nr  and  its  value  after  the  injnr?  to  it;  but, 
whez«  bj  reason  of  Its  damaged  condition  the 
owner  is  nnable  to  remove  It  at  the  end  of  the 
agreed  time  and  is  required  to  pay  storage  for 
the  addltioaal  time,  be  ma;  recover  back  these 
excess  storage  charges  also  as  a  part  pt  his 
damage. 

[Bd.  Note.— For  other  cases,  see  Warehouse- 
men, Gent  Dig.  If  71-86;  Dec  Dig.  |  ft4 .*] 

6.  WABKnousxuBN  (t_  34*)  —  MEASun  or 

DAMAQBft— Losa  or  FBnOHT  BBTUITDa. 

Where  the  owner  of  com  conveyed  bj  rail- 
road to  an  elevator  and  stored  therein  has  an 
msreanwiit  with  the  railroad  whereby  be  Is  to 
receive  a  refund  of  part  of  his  freight  charges 
in  case  he  permits  the  railroad  to  reeonvey  toe 
com  within  an  agreed  time,  and  where,  by  rea- 
son of  the  corn's  being  damaged  through  the 
ne^genoe  of  tiie  elevator  company,  the  owner 
la  onahlc  to  have  the  com  reeonveyed  within 
this  agreed  time,  the  owner  may,  as  part  of  bis 
damages,  recover  from  the  elevator  company 
the  resolting  loss  of  the  freight  refund. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men. Cent  Dig.  H  71-80:  Dec.  Dig.  |  84.*] 

AppMl  from  District  Otmrt,  Dallas  Oomty; 
J.  C  Roberts,  Judge. 

Action  by  Everybody's  Gin  &  Mill  Oompany 
agalnat  Arbocfcle  Bros.  From  a  jndsmeot 
for  plaintiff,  defendants  appeal.  Affirmed. 

Alex.  &  Ooke,  of  Dallas,  for  ai^ellauts. 
W.  J.  J.  Smith,  of  Dallas,  and  ^wonts, 
Thompson  &  Barwlse,  of  Ft  Wortb,  for  ap- 
pellee. 

RASBURT,  J.  AilracUe  Bros.,  appeUants, 
are  a  eoparbiership  composed  of  John  Ar- 
trackle,  WllUam  A.  Jamison,  William  T.  B. 
Smith,  and  James  N.  Jarrls,  who  own  and 
conduct  a  public  sraln  elevator  In  the  eU7 
of  Dallas,  and  solicit  the  puUlc  to  store  grain 
with  them,  and  who  undertake  to  safe-keep, 
clean,  and  preserve  same  for  cwtaln  charges. 
Sverybodr's  Oln  &  Mill  Oompany,  appellee.  Is 
A  private  fortign  corporation  Incorporated 
under  the  laws  of  the  state  of  OUahoma  and 
domiciled  In  the  town  of  Chlckasha  In  said 
state,  and  engaged  in  buying  and  selling  com 
and  other  grain  fbr  profit  Appellee  sued  ap- 
pellants In  the  SlxtT-El^th  district  court  of 
Dallas  county  and  alleged  that  in  Deeonber 
and  January  1906-09,  It  temporarily  stored 
with  appdlants  46,164  bushels  of  Mo.  S  com 
which  was  to  be  held,  cared  for,  protected, 
and  preserved  by  appellants  In  as  good  condi- 


tion as  it  vras  when  reeetred  and  untn  rede- 
livered to  appellee  for  distribution  to  Its  cus- 
tomers at  various  points  In  the  state  of  Tex- 
•B.  Appellee  also  alleged  tbat  It  was  the  duty 
of  app^lants,  and  that  th^  undertook  and 
^reed  whenever  necessary,  to  dry  and  clean 
all  com  deposited  with  tiiem  In  ordor  to 
maintain  its  grade  and  Gondltiim;  and  also 
to  load  and  deHrer  said  com  upon  railway 
cars  at  their  elevator  In  Dallas  when  directed 
80  to  do  by  appellee.  It  vras  claimed  by  ap- 
pellee that  after  the  dSlivery  aforesaid,  and 
In  Sne  course  of  its  business)  it  requested  ap- 
pellants to  redellra  ttie  com  so  stored  tiiat 
It  might  in  turn  deliver  same  to  Its  eiutom- 
ers,  but  that  appellants  failed  to  account  for 
and  deliver  4,9SS  bushes  thrareof  at  all.  and 
that  25,904  bushelB  of  the  com  tiiat  th^  did 
have  on  hand  for  dellrery  was  dirty,  un- 
sound, damaged,  and  unsaleable  as  a  result 
of  the  negligence  of  appellants  in  improperly 
caring  for  the  same  while  in  storage.  The 
appellee  also  alleged  that,  vHien  it  8ht{q>ed 
Its  com  from  Chlckasha  to  Dallas  fbr  stor- 
age wlUi  appellants,  It  made  arrangements 
with  the  railroad  company  for  what  Is  known 
as  "storage  In  transit"  or  "storage  and  mill- 
ing In  transit''  rates,  wlildi  oiabled  it  by 
reshlpping  the  com  so  stored  within  a  period 
of  six  months  to  save  large  sums  of  money 
on  freight  advanced  by  it  to  the  railway 
company,  and  which  would  be  repaid  to  ap- 
pellee If  the  com  was  shipped  out  again 
within  said  six  months;  but  falling  to  do 
so,  appellee  would  lose  the  right  to  collect 
back  the  freight  it  had  advanced  to  the  rail- 
way company,  and  that  appellants  had  no- 
tice of  su6h  arrangement  Appellee  also 
lAai^ied  tiiat  lu  addltltm  to  their  failure  to 
account  for  the  4,935  bmfhels  of  com,  appel- 
lants, as  stated  at  another  place,  by  neglect 
80  damaged  25,904  bushels  thereof  that  It  was 
unsaleable.-  for  wU^  reason  It  became  neces- 
sary, and  appellee  was  compiled  to  snd  did, 
at  great  loss,  continue  said  com  on  storage 
with  appellants  until  it  could  be  sold.  Upon 
these  items  appellee  recovered  a  portion  of 
the  claimed  damages  and  concerning  which 
there  Is  no  issne^  and  the  items  are  referred 
to  only  that  the  disputed  Itons  may  be  un- 
derstood. In  addition  to  these  Items,  how- 
ever, app^lee  claimed  that  appdlants  collectr 
ed  from  it  1268.88  for  storage  on  the  dam- 
aged com  left  wlOi  appellants,  irtilcb  accrued 
after  the  ^  months  had  elapsed  and  until 
a  purchaser  could  be  found  therefor.  These 
charges  appellee  soutfkt  to  recover  back  on 
the  ground  that  Uie  negligence  of  appellants 
made  it  necessary  to  keep  the  com  in  storage 
for  the  additional  period  of  tlm&  Appellee 
also  claimed  that  because  of  the  negligence 
of  appdlants  in  Improperly  caring  for  said 
com,  and  the  conseQuoit  necenlty  of  leaving 
it  In  storage  longer  than  the  jweecribed  six 
months  In  vrtiich  the  railway  company  com- 
pelled it  to  reload  and  ship  out  it  lost  the 
freight  It  otherwise  would  have  collected 
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back,  and  which  amonnted  to  $1,811.97.  Ap- 
pellants answered  by  general  demurrer  and 
general  denial ;  specially  that  appellee  was  ja 
foreign  corporation  without  permit  to  trans- 
act its  boslness  In  the  state;  also,  that  It 
redelivered  to  appellee  all  corn  received,  and 
that  any  loss  was  due  to  the  damp  and  dirty 
condition  of  the  com  when  received,  the  loss, 
If  any,  being  in  the  process  of  cleaning,  and 
that  it  properly  cared  for  and  protected  the 
corn  and  redelivered  same  to  appellee  In  a 
better  condition  than  they  received  It  Ap- 
pellee, ta  response  to  the  answer  of  appd- 
lants,  .averred  It  was  not  necessary  for  It  to 
have  a  permit  to  transact  business  In  Texas, 
since  the  business  transactions  set  out  In 
its  petition  were  interstate.  As  suggested, 
other  items  of  damage  were  in  Issue  In  the 
case  but  are  not  involved  in  this  review. 
The  case  was  tried  before  a  jury,  and  on 
the  item  of  $268.38  for  storage  the  jury 
awarded  fl79.20,  which  Included  Interest- 
On  the  Item  of  $1,811.97  lost  in  freight  charg- 
es, the  jury  awarded  $156.80,  which  included 
interest 

Appellants'  first,  second,  and  third  assign- 
ments of  error  are  as  follows :  "(1)  The  court 
erred  in  that  part  of  its  charge  as  follows: 
It  was  the  duty  of  the  defendants,  Arbuckle 
Bros.,  to  use  ordinary  care  to  keep  and  main- 
tain all  corn  received  by  them  from  plaintiff 
in  good  condition  If  any  was  so  received,  and 
it  was  their  duty  to  use  ordinary  care  to 
so  care  for  and  handle  any  corn  that  they 
might  have  received  In  a'  damp,  wet  or  dirty 
condition,  If  any  there  was,  and  to  put  such 
com  in  a  good  condition.  If  yon  find  *and 
believe  from  the  testimony  that  defendants 
lulled  to  use  ordinary  care  to  keep  and  to 
maintain  the  com  so  received  by  them  in  a 
good  condition,  if  any  was  so  received,  or  If 
they  received  com  that  was  damp  or  wet 
or  not  clean  and  did  not  use  ordinary  care 
to  dz7,  dean,  and  care  for  snch  com,  and  if 
such  failure,  tf  any.  In  either  or  both  of  these 
respects,  proximately  caused  any  com  to  de- 
teriorate in  quality  and  depreciate  in  value, 
tbm  I  Instruct  you  that  the  defendants  here- 
in ais  liable  to  the  plaintiff  in  damages  for 
the  amount  of  such  depreciation  in  value  of 
such  com.  If  any.  (2)  The  court  erred  in 
that  part  of  Its  charge  to  the  Jury  which 
is  as  follows:  If  you  find  and  believe  from 
the  testimony  that  any  of  the  com  was  damp, 
wet  i^ot  clean  when  received  by  defend- 
ants, and  If  yon  believe  that  by  the  exercise 
of  ordinary  care  by  defendants  said  com 
would  not  have  been  put  kept,  or  maintained 
In  any  better  condition  than  it  in  fact  was 
pat  in  and  kept  and  maintained  in,  or  if  you 
find  and  believe  from  the  testimony  that  the 
defendants  exercised  ordinary  care  to  put  and 
maintain  and  to  keep  such  com  In  good  con- 
dition, then  defoidants  would  not  be  liable  In 
damages  for  any  depreciation  in  the  value  of 
the  com,  if  any.  If  yon  believe  from  the 
testimony  that  the  com  redelivered  by  the 
defendants  to  the  plaintiff  for  shipment  out 


had  not  d^reclated  in  quality  while  defend- 
ants had  It  in  storage,  or  if  defendants  had 
used  ordinary  care  In  keeping  and  maintain- 
ing said  com,  then  as  to  this  feature  of  the 
case  you  will  find  for  the  defendants.  &)  The 
court  erred  In  that  part  of  Its  charge  to  the 
jury  which  Is  as  follows :  If  under  the  fore- 
going instructions  you  find  In  favor  of  the 
plaintiff,  then  yon  will  ascertain  from  the  evi- 
dence when  -such  com  would  have  been  deliv- 
ered by  defendants  to  plaintUf,  if  It  had  not 
depreciated,  if  there  was  a  depreciation;  then 
you  will  ascertain  the  market  value  at  Dallas, 
Tex.,  of  such  com  at  such  delivery  date  in 
the  condition  it  would  then  have  been  In  if 
It  had  been  handled  and  kept  with  ordinary 
care ;  then  you  will  ascwtain  from  the  tes- 
timony the  market  value  at  Dallas  of  the 
com  in  its  depreciated  condition,  if  it  was 
in  such  condition.  The  difference,  if  any.  in 
such  market  value,  with  6  per  cent  lnta«st 
per  annum  calculated  thereon  from  such  de- 
livery date,  wHI  be  the  measure  of  the  plain- 
tlfiTs  damages  und^  this  subdlvlslim  of  this 
charge." 

Under  the  three  foregoing  assignments  of 
error,  appellants  assert  the  proposltlcHi  tliat 
any  for^gn  corporation  that  desires  to  trans- 
act btutneaa  In  this  state  shall  be  reqiolTed 
to  secure  a  permit  for  that  purpose  as  pro- 
vided by  article  74S,  Revised  Statutes,  fail- 
ing in  which  snch  corporation  cannot  main- 
tain any  suit  or  action,  legal  or  equitable,  In 
this  state.  It  is  also  claimed  as  part  of  the 
propopltion  that  the  evidence  disclosed  that 
appellee  had  no  such  permit  and  was  yet 
transacting  business  in  the  state,  and  that 
hence  the  court  should  have  instructed  a 
verdict  for  the  appellants.  Appellee  objects 
to  the  consideration  of  the  proposition  snb- 
mltted  under  the  foregoing  assignments  for 
the  reason  that  the  assignments  do  not  raise 
the  question  and  because  the  pn^oBltion  is 
not  germane  to  the  assignments. 

[1]  Appellants  raised  the  question  of  ttie 
right  of  the  appellee  to  transact  its  business 
In  this  state  by  special  exception  and  by 
special  plea.  So  far  as  the  record  shows, 
the  special  exception  was  not  called  to  the 
attention  of  the  trial  court,  nor  any  actlcm 
taken  by  the  trial  court  thereon,  and  benoe 
there  is  nothing  for  us  to  consider  hi  connec- 
tion with  said  special  exception.  Tbe  record 
also  falls  to  show  that  appellants  requested 
the  court  to  submit  that  Issue  to  the  Jwrj 
on  their  special  plea.  Nor  is  any  complaint 
on  this  point  contained  In  the  moUon  for  new 
trial. 

[2]  We  are  asked,  however,  to  consider  the 
question  under  the  quoted  assignments,  which, 
in  our  opinion,  do  not  remotely  raise  the 
point  The  statute  provides  that  "the  appel- 
lant •  •  •  shall  file  with  the  clerk  •  •  • 
assignments  of  error,  distinctly  specifying 
the  grounds  on  which  he  relies,"  and  "all 
errors  not  dlstiDCtiy  specified  are  waived," 
while  the  mles  provide  that  the  "error  shall 
be  distinctly  set  forth  In  the  mottcm  for  a 
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new  trial,  and  a  gronnd  of  error  not  distinct- 
ly set  forth  In  the  moUtm  for  a  new  trial,  or 
not  specified  at  aD,  aball  be  conddered  as 
waived,  unless  it  be  so  fundamental  that  the 
court  would  act  upon  It  without  an  assign- 
ment ot  error."  ^le  ffround  of  error  set 
oat  tn  the  asalgnmaitB  uada  diacosslon  Is 
that  Uie  court  erred  In  d^lnlng  what  care  ap- 
pellants owed  appiUee  in  irtorlng  Its  com, 
etc.,  and  what  In  the  same  respect  would 
constitute  n^Ilgence.  In  People's  Building 
ft  Loan  AB8*n  t.  Dallejr  et  aL,  17  Tex.  CIt. 
App.  88,  42  S.  W.  864,  ttie  plaintiff,  a  foreign 
corporation,  had  pleaded  In  the  court  btiow 
that  it  had  a  permit  to  transact  Its  business 
In  Texas.  It  failed  to  prove  It  On  appeal 
Its  right  to  maintain  the  suit  was  attempted 
to  be  raised  under  an  assignment  of  error  as- 
serting that  the  trial  court  should  hare  In- 
structed a  verdict  because  of  a  total  ab- 
sence of  evidence  to  sustain  the  verdict  The 
court  was  of  opinion  that  to  have  the  issue 
considered  It  was  necessary  to  request  It  by 
special  chai^,  which  appellants  failed  to  do. 

[S]  It  cannot  be  said  that  the  claimed  er- 
ror Is  apparent  or  fundamental,  since  the 
point  attempted  to  be  raised  only  goes  to 
apptilee's  right  to  sue  and  does  not  deny  the 
merits  of  its  suit  "A  judgment  will  not  be 
reversed  •  •  '  •  for  mere  technical  errors 
In  the  form  and  manner  of  enforcing  a  valid 
cause  of  action  *  *  *  or  In  the  rulings  of 
the  court  on  qaestlons  arising  during  the 
progress  of  the  trial,  which  relate  to  the  en- 
forcement and  maintenance  of  the  action  or 
defense  and  which  do  not  go  to  Its  essential 
foundation  and  merits."  Bailway  Co.  v. 
Brownsville,  46  Tex.  88.  We  are  of  opinion 
that  the  assignments  do  not  raise  the  ques- 
tion asserted  thereunder ;  nor  do  we  think 
the  proposition  points  out  fundamental  er- 
ror, and  hence  we  must  decline  to  consider 
same.  Errors  upon  which  we  are  asked  to 
disturb  verdicts  and  judgments  ought  to  be 
clearly  and  distinctly  raised  In  the  court  be- 
low. 

[4]  By  th^  fourth  assignment  of  error,  ap- 
pellants complain  of  that  portion  of  the 
court's  charge  which  directed  the  Jury  to  find 
for  appellee  any  storage  charges  paid  by  it 
after  the  six  months*  period  for  reshipplng  the 
com  had  elapsed,  if  the  Jury  believed  that 
the  com  was  injured  by  appellants'  negli- 
gence in  caring  for  same,  and  as  a  conse- 
qnence  the  sale  of  same  was  delayed  and 
continued  storage  became  necessary;  appel- 
lee's theory  being  that,  had  appellants  used 
care  In  handling  its  com,  it  would  have  been 
in  good  condition  at  the  expiration  of  the 
period  when  it  was  compelled  to  move  It  un. 
der  its  arrangement  with  the  railway  com- 
pany, but  that  appellants  having  failed  to 
do  so,  and  having  by  their  n^ligent  acts  in- 
jured the  com,  the  storage  charged  and  col- 
lected after  that  time  by  appellants  was  re- 
coverable as  damages  In  addition  to  the  dif- 
ference in  market  value.  Appellants,  on  the 
contrai7(  say  that  appellee's  recovery  is 


limited  to  the  difference  in  the  value  of  the 
com  whm  redelivered  to  it  In  its  deteriorat- 
ed condition  and  what  its  valne  would  have 
been  had  It  beea  redeUvered  to  appellee  In 
the  same  condition  appellants  received  It; 
and  that,  wfaoi  the  conrt  permitted  appellee 
to  also  recovw  the  storage^  the  Jury  was  au- 
thorized to,  and  In  substance  did,  find  double 
damues.  In  our  oidnlon  the  ordinary  meas- 
ure of  damages  in  this  case  is  the  difference 
between  the  value  of  the  com  before  the 
damage  was  done  at  the  time  agreed  on  for 
redelivery  and  Its  value  after  the  injiury  to 
it  This  we  believe  to  be  the  general  rule, 
because  such  rule  In  most  cases  will  afford 
compmsaHon ;  bat  we  think  it  was  both 
Just  and  proper  to  vary  it  In  the  Instant  case- 
The  testimony  of  appellee  tended  to  prove, 
and  the  Jury  found,  that  it  was  the  n^li- 
gence  of  appellants  that  injured  the  com, 
whldi  injury  brought  about  the  necessity  <^ 
holding  the  com  past  the  agreed  period  In 
order  to  find  some  one  who  would  buy  it  in 
Its  deteriorated  condition.  Some  of  the  wit- 
nesses testified  that  the  com  could  only  be 
sold  at  all  by  disposing  of  the  same  In  small 
quantities  for  whatever  prospective  purchas- 
ers would  offer  for  It  It  is  conceivable  that 
holding  the  com  and  selling  the  same  as  op- 
portunity offered  may  have  lessoied  the  dam- 
ages for  which  appellants  were  answerable, 
for  to  have  sold  the  com  In  bulk  when  the 
time  for  redelivery  arrived  might  and  proba- 
bly would  have  resulted  in  securing  a  less 
amount  in  money  for  same.  In  order  to  do 
this  it  was  necessary,  as  stated,  to  continue 
the  com  in  storage,  and  until  appellee  re- 
ceived all  charges  for  storage  thus  paid  out, 
as  well  as  the  difference  in  the  market  value 
of  his  com  before  and  after  the  injury  there- 
to, he  was  not  compensated  for  the  loss  he 
suffered.  In  consonance  with  these  views, 
our  Supreme  Court  has  decided,  in  a  suit  for 
negllg^tly  injuring  cotton  by  fire,  that  the 
measure  of  damages  Is  the  difference  in  the 
value  of  the  cotton  before  and  after  It  was 
injured,  as  well  as  the  expenses  incurred  by 
the  owner  of  the  cotton  in  separating  the 
good  and  bad  and  repadilng  It  so  as  to 
tain  the  best  price  for  same.  Railway  Co.  v. 
Levi  &  Bro..  ti9  Tex.  679 ;  Star  MiU  &  Eleva- 
tor Co.  V.  Sale,  14S  S.  W.  lOSl ;  Wlnne  v. 
Railway  Co.,  SI  Iowa,  687.  We  conclude 
that  appellee  was  entitled  to  recover  back  the 
storage  charges  withheld  by  appellants  under 
the  rule  announced  in  the  forcing  cases. 

IS]  By  their  fifth  assignment  of  error  the 
appellants  assert  that  the  court  erred  In  that 
portion  of  Its  charge  wherein  it  permitted 
appellee  to  recover  certain  freight  charges 
it  bad  advanced  to  the  railway  company  and 
which  would  have  been  repaid  to  appellee, 
had  it  moved  the  com  from  appellants'  le- 
vator wlthfn  the  agreed  six  months.  The 
court  In  effect  told  the  Jury  that  if  they 
b^ieved,  as  the  result  of  appellants*  negli- 
gence which  injured  the  com,  appellee  by  the 
exercise  of  ordinary  care  was  unable  to  sell 
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and  dispose  of  the  com  to  their  costomera 
wlOiln  the  period  enttOliv  It  to  a  refnttd  of 
the  said  ftelght  cSiaiveB,  and  but  tor  the 
negligence  of  app^lanta  would  have  dons  tM>, 
and  that  appellants  kner  of  appellee^  pur- 
pose and  Intention  In  that  behalf,  to  find  for 
appcaiee  audi  refund  of  fr^t^ts  lost  by  it 
This  item  of  damages  we  hold  to  be  analo* 
gone  with  the  It^  of  storage,  and  what  we 
hare  said  in  refer^ce  thereto  In  our  opin- 
ion la  applicable  to  the  qoeetlon  of  flre^t; 
and,  accordingly,  we  hold  that  aiqtellee  was 
entitled  to  recover  In  that  respect  also.  We 
do  not  agree  with  appellants  that  because  the 
market  price  of  the  com  at  Dallas  may  have 
Included  the  freight  from  Chlckasha  to  Dal- 
las famishes  any  reason  why  tba  court's 
charge  was  erroneous.  It  was  not  the  freight 
rate  from  Chlckasha  to  Dallas  that  appdlee 
lost,  but  the  loss  of  certain  refunds  or  reduc- 
tions In  the  rate  brought  about  by  the  neg- 
ligence of  the  appellants. 

Finding  no  reversible  error  In  the  record, 
the  Judgmoit  ot  the  trial  court  la  afllrmed. 


DirDTSOHHANN  v.  RYAN  et  aL 

<Oonrt  of  Civil  Appeals  of  Tezaa.    San  An- 
tonio.   May  16,  1912.   On  Motion  for 
Behearing.  June  26,  1912.) 

1,  FbOCBBS  (I  4*)— NKCEBSITY— INTEBVENTIOIT. 

Defendant,  tiaving  answered  plaintiff's  peti- 
tion, was  required  to  talie  notice  of  tbe  com- 
plaint of  one  who  sabeequently  intervened  as 
soccessor  in  interest  to  tlie  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  H  4.  6.  56 ;  Dec.  Dig.  |  4.*] 

2.  Pbocess   (S  160*)— SsaviCB—WAiVD— In- 
tervention. 

Where,  after  Intervention  b>  a  third  party 
claiming  a  liability  to  himself  against  the  de- 
fendant, defendant  agreed  with  plaintiff  and 
intervener  as  to  the  time  and  manner  of  trial, 
be  could  not  thereafter  object  that  he  was  not 
served  with  tbe  petition  of  Intervention. 

[Bd.  Note.— For  otbsr  cases,  see  Process, 
Gent  Dig.  H  260-256;  Dea  Dig.  «  166.*] 

8.  APPBAI.  AirO  EiBBOB  (I  602*>— tiTATEUSnr  OP 

FAOTB-^ONCLUBI  VENES8 . 

Since  the  statement  of  facts  as  made  up 
and  certified  by  the  trial  Judge  is  concluaiTe  aa 
to  what  tbe  testimony  was,  assignments  that 
the  court  erred  in  many  of  its  findings  of  fact, 
such  findings  being  supported  by  the  statement 
of  facts,  could  not  be  sustained  on  the  theory 
that  tbe  conrt  in  preparing  a  statement  did 
not  confine  itself  to  tbe  stenographer's  report. 

[Eld.  Note.— For  other  cases,  see  Api>eal  and 
Krror,  Cent  Dig.  K  2850-2862;  Dec.  Dig.  S 
662.*] 

4.  Tbbspabs  to  Tbt  Titlb  (i  63*)— Bbnts 
AND  Profits— Sequestbation. 

Plaintiff  sued  in  trespass  to  try  title  on 
March  9,  1911,  with  a  writ  of  sequestration, 
and  on  March  20th  defendant  replevied  the 
property  sequestered.  Plaintiff  at  this  time  had 
no  title  to  tbe  property,  he  having  conveyed  It 
to  intervener,  and  prior  to  that  date  having  held 
the  title  for  Intervener,  who  claimed  the  prop- 
erty against  both  plaintiff  and  defendant,  and 
Judgment  was  rendered  that  intervener  recover 
the  land.  HeU,  that  plainOff  was  not  entitled 
to  recover  for  tbe  uae  and  occapatlon  under  the 
replevin  bond  either  for  himself  or  for  inter- 


vener, since  neither  Ae  sBQusstratlon  dot  re- 
plevy bond  inured  to  Intervener's  bnefit. 

[Ed.  Note.— For  other  cases,  see  TntpKm  to 
Try  TiUe,  Gent  Dig.  i|  66,  8S;  Dec  Dig.  I 

53.*] 

On  Motion  for  Behearlng. 

6.  Appeal  and  F«bob  <{  719*)— AsaiomcKmB 

OP'  Bbrob— Nbcessitt. 

Tbe  Court  of  Civil  Appeals  has  no  aatbor- 
ity  to  revise  a  Judgment  ot  the  district  conrt. 
except  on  a  matter  dlstinetly  specified  by  an 
assignment  of  error. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  296&-2982;  Dec.  Dig-  I 
719.*j 

Appeal  from  District  Court,  Bexar  Coun- 
ty; J.  L.  Camp,  Judge. 

Trespass  to  try  title  by  C.  J.  Gray  against 
Sellg  I>eutschuiaiin,  In  which  Joseph  Ryan 
Intervened  claiming  certain  seqnestravd  prop- 
erty. From  a  Judgment  In  favor  of  In- 
tervene against  plaintiff  and  defendant, 
but  denying  judgment  against  defendant  and 
the  sureties  on  a  replevin  bond,  he  aroeals. 
Affirmed. 

F.  H.  Booth,  of  San  Antonio,  for  aw«i- 
lant    Henry-  E.  Vnnor,  of  San  Antonio. 

for  appellees. 

JAMES,  C.  J.  This  action  was  commenc- 
ed on  March  9,  1911,  by  a  petition  in  tres- 
pass to  try  atle  filed  by  G.  J.  Gray  against 
appellant,  with  writ  of  sequestration,  and 
on  March  20th  appellant  replevied  the  proi^ 
erty.  Defradant  answered,  April  3,  1911. 
by  general  demurrer  and  plea  of  not  guilty, 
and  on  same  day  demanded  a  Jury.  On 
November  13,  1911,  Joseph  Ryan  intervened, 
claiming  title  to  the  property  and  right  of 
possession  "having  acquired  the  same  from 
plaintiff  herein,"  and  Joined  In  plaintifrs  pe- 
tition for  relief  against  defendant,  and  pray- 
ed that  whatever  Judgment  may  be  recover- 
ed herein  by  plalntlfT  inure  to  the  benefit  of 
Intervener  and  be  rendered  In  his  name 
and  that  he  have  recovery  against  both 
plaintiff  and  defendant  No  Judgment  waa 
rendered  for  plaintiff.  Tbe  Judgmott  was 
In  favor  of  Joseph  Ryan  for  tbe  property 
against  C.  J.  Gray  and  Sellg  Deutschmann, 
but  denylDg  Judgment  against  Deutsdunann 
and  the  sureties  on  the  rei^evln  bond.  Deut- 
schmann appeals. 

We  overrule  the  first,  second,  third,  and 
eleventh  assignments  of  error.  It  la  sliown 
that  the  intervention  was  filed  after  dtfend- 
ant  had  appeared  and  anaweKd;  also  that 
when  the  cause  was  reached  tor  trial  on 
November  20,  1911,  defendant  requsated  a 
postponement  until  the  following  Monday, 
and,  upon  b^ng  nc^lfied  tbe  eoort  that 
there  was  no  Jury  for  that  we^  he  and 
plaintiff  and  Intervener  agreed  that  the 
case  dionld  be  taken  from  the  Jury  docket 
and  be  tried  by  the  court,  and  it  was  so 
tried  on  Novttnbw  28,  1011.  The  pmgt^- 
tlona  under  aald  asslgnjnents  are:  (1)  "That 
when  a  new  party  is  made  In  a  case,  and  a 
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liabiUty  to  sndt  new  party  is  sssertecl 
against  the  original  defendant,  or  a  rigbt 
or  claim  to  the  property  in  controversy  is 
alleged  by  such  new  party,  notice  of  such 
changed  pleading  must  be  served  upon  the 
defendant,  If  he  has  not  made  an  ap[>earance 
after  the  filing  of  such  new  pleading."  (2) 
*'A  Judgment  rendered  against  a  party  with- 
out service  at  process  aa  reiiiiired  by  law  Is 
void." 

[1]  Defendant  baring  answered  plalntifTs 
petition,  he  was  required  to  take  notice  of 
the  complaint  of  the  subsequent  Intervener. 
Bryan  v.  Lund,  25  Tex.  98;  Roller  v.  Bled, 
87  Tex.  76.  26  S.  W.  1060;  Fleming  v.  Seellg- 
son,  67  Tex.  629;  Deering  t.  Hurt  (Sup.)  2 
8.  W.  42. 

[1]  Bealdee,  after  the  Intraventloii,  defend- 
ant aroearo  to  have  agreed  with  plaintiff 
and  Intervraier  in  reference  to  the  time  and 
manuer  of  trial  of  the  cause. 

[S]  The  assignmoitB  from  fourth  to  ninth 
are  baaed  upon  a  complaint  to  the  effect 
tliat  the  court  la  not  authorized,  in  prepar- 
ing a  Btatemoit  of  facta,  to  go  beyond  the 
■tenograpb^s  r^rt,  where  oouns^  fall  to 
■Crae  (m  a  statonent.  These  asslgnmentB  al- 
lege that  the  court  erred  in  many  of  its 
flndlngs  of  fact,  because  there  was  no  tes- 
timony to  sustain  the  findings.  The  brief 
does  not  dlaim  that  the  findings  are  not  sup- 
ported by  the  Btatemott  of  facts,  but  that 
tb^  are  not  supported  1^  tb*  steuograpblc 
record  of  the  testimony.  A  portion  of  the 
stenographer's  report  Is  copied  in  the  rec- 
ord, bat,  on  motion,  tUs  was  stricken  out 
by  the  court  as  not  properly  in  the  record. 
Sabseqooitly  a  motUm  for  certiorari  was 
filed  to  bring  op  the  stenographer's  record, 
and  this  we  overruled.  The  statement  of 
facts  as  made  and  certified  by  the  brlal 
Judge  Is  comclusiTe  of  what  the  testlnumy 
was.  We  therefore  overrule  the  said  as- 
signments. We  likewise  overrule  the  tenth 
assignment,  which  claims  for  its  foundation 
the  stenographer's  report  as  copied  in  the 
record,  as  against  the  statement  of  facts. 

Appellee  has  two  cross-assignments. 

[4]  It  appears  that  the  court  first  gave 
plaintiff  Oray  (for  the  use  and  benefit  of 
the  intervener,  Ryan)  a  judgment  on  the 
replevin  bond  for  $108  as  rents  of  the  prop- 
erty from  and  after  ^January  1,  1911.  Aft- 
erwards, on  motion  for  new  trial,  it  appears 
that  the  court  "required  of  plaintiff  and  In- 
tervener to  enter  a  remittitur  of  the  Judg- 
ment for  rents  and  costs  adjudged  in  the  de- 
cree against  d^eudant  and  bis  sureties  up- 
on the  replevin  bond,  *  *  *  to  which  ac- 
tion of  the  court  in  requlrli^  a  remittitur 
the  plaintiff  and  Intervener  duly  objected 
and  In  opm  court  excepted,"  etc.  The  as- 
signments complain  of  the  above  proceeding 
upon  the  proposition  "that  the  property  in 
question  having  been  sequestered,  and  ap- 
pellant retaining  possession  thereof  by  giv- 
ing replevy  bond,  be  and  the  sureties  there- , 


on  are  liable  for  the  value  of  the  hire,  rent, 
and  revenue  thereof."  The  court  found  the 
rental  value  to  be  flO  per  month.  It  ap- 
pears from  the  statement  of  facts  that,  when 
Gray  filed  this  suit,  he  had  no  tiUe  to  the 
property,  the  suit  being  filed  on  March  9, 
1911,  and  he  had  conv^ed  It  to  Ryan  on 
January  19,  1811.  Prior  to  the  latter  date, 
he  held  the  title  for  Ryan,  but  on  that  date 
he  executed  a  deed  of  It  to  Ryan.  It  fol- 
lows from  this  that  Oray  was  not  entitled 
to  Judgmoif  for  the  property.  Had  there 
been  no  Intervention  by  Ryan,  and  the  cause 
bad  gone  to  trial  between  plaintiff  and  de- 
fendant, the  outstanding  title  in  Ryan  de- 
veloped by  said  deed  would  have  d^eated 
plaintiff.  Ryan  intervened  and  asked  for 
judgment  for  the  land  against  both  plaintiff 
and  defendant,  and  the  judgment  was  that 
he  recover  the  land  of  plaintiff  and  defoid- 
ant 

The  seqnestratitm  was  by  plaintiff  and  tbe 
replevy  bond  was  payable  to  him.  The  tes- 
timony discloses  he  was  without  title,  and 
the  Jndgmokt  rendered  mui  against  bim. 
Under  tiieAe  clmunstances,  we  are  of  opin- 
ion that  the  sequestration  and  replevy  bond 
did  not  inure  to  the  benefit  of  Byan,  and 
that  tbe  court  did  not  err  in  refusing  to  en- 
ter a  judgmoit  upon  It 

Afflnned. 

On  Motions  for  Rehearing. 

Appellant's  motion,  after  doe  considera- 
tion, Is  overruled. 

Tbe  motion  by  Intervener  Ryan  insists 
upon:  (1)  That  his  cross-asslgnmoits  of  er- 
ror should  have  been  -  sustained  and  Jodg- 
ment  given  blm  upon  the  replevy  bond  for 
TsatB,  Tbe  reasons  glvoi  In  tbe  main  apbi- 
ion  for  overruling  this  ground  of  the  motl(m 
are  deemed  snfllcient.  (2)  That,  if  interven- 
er Is  held  not  oitltled  to  the  benefits  of  the 
replevy  bond,  be  was  entitled  to  Judgment  for 
the  rents  against  the  defendant,  or  at  least 
to  have  the  Judgment  so  framed  that  his  right 
of  action  for  the  rents  against  defendant 
shall  not  be  prejudiced  by  the  Judgment 
The  trial  court  made  this  finding:  "Plain- 
tiff and  Intervener  are  denied  recovery  for 
rents  against  either  the  defendant  or  the 
sureties  on  his  replevin  bond."  It  therefore 
appears  the  court  decided  that  Intervener 
was  not  entitled  to  recover  rents  from  either 
the  defendant  or  Ms  sureties.  The  cross- 
assignments  complain  merely  of  the  action 
of  the  court  in  denying  a  recovery  on  the 
bond.  They  do  not  present  any  question  of 
defendant's  liability  independently  of  the 
bond.  When  we  hdd.  In  the  main  opinion, 
that  tbe  benefits  of  the  replevin  bond  did 
not  Innre  to  Intervener,  there  was  nothing 
for  ns  to  do  but  to  overrule  the  cross-as- 
signments. 

[S]  We  have  no  authority  to  revise  the 
judgment  of  the  district  court  except  upon 
a  matter  distinctly  specified  by  an  assign- 
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ment  of  error.  We  would  be  doing  so  U  we 
now  made  an  order  that  the  judgm^t  of  the 
district  court  should  be  without  prejudice 
to  the  right  of  Intervener  to  prosecute  an 
action  against  defendant  for  the  rents. 
The  motioii  Is  overruled. 


TEXAS  CO.  T.  GIDDINGS. 
(Gonrt  of  Civil  Appeals  of  Texas.  Dallas. 

May  26,  1912.) 

1.  NaoLiGBNOB  111*)— Plea  Dino. 

While  ordinarilr,  in  an  action  for  negli- 
gence, the  act  done  or  omitted,  and  charged  to 
.be  negligent,  must  be  averred,  yet,  vhere  from 
the  nature  of  the  case  plaintiff  would  not  be 
expected  to  know  the  exact  cause  or  the  pre- 
ciae  negligent  act,  and  the  facts  are  peculiarly 
within  defendant's  knowledge,  it  is  enough  in 
a  general  way  to  all^e  the  aaillgence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |8  18^184;  Dec.  Dig.  |  111^] 

2.  ToBTs  (I  11*)— luFouHDina  Oii<— Dahao- 
B8  FOB  Escape. 

One  who  impounds  oil  or  other  snbstance 
by  artificial  methods,  as  in  pipes,  from  which 
ft  vacapes,  by  percolation  or  otherwise,  into 
and  on  the  property  of  another,  causing  dam- 
age, is  liable  therefor,  r^ardless  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  li  11,  12 ;  Dec.  Dig.  {  11.*] 

3.  Waters  and  Wateb  Coubses  (|  104*)— 
Peboolatuio  Watvss. 

The  rule  that  any  use  by  one  of  the  per- 
colating waters  beneath  his  land  may  not  be 
complamed  of  by  an  adjoining  landowner  does 
not  exempt  from  liability  one  who  by  negli- 
gence in  construction  or  maintenance  of  bis 

{>ipe  lines  for  conducting  oil  allows  it  to  get 
nto  the  percolating  waters  under  his  land, 
whereby  It  gets  into  the  well  of  an  adjoining 
landowner. 

W Ed.  Note.— For  other  cases,  see  Waten  and 
ater  Conrsei,  Gent.  Dig.  f  114;  Dee,  Dig.  | 
104.*] 

4.  Watebs  ahd  Wateb  Coubses  (i  107*)— 
Action  fob  Tbhpobabt  Injijbt— Petition. 

The  petition  for  damages  to  a  well  from 
oil  escaping  from  a  pine  line  on  adjoining 
lands,  charging.  In  its  relation  of  the  facts,  an 
injury  essentially  tempora^,  and  by  an  amend- 
ment averring  that  the  oil  being  in  his  well  has 
deprived  him  of  the  use  of  the  water  and  well 
for  more  than  a  year  prior  to  date,  and  con- 
cluding with  a  prayer  that  be  recover  a  certain 
amount  for  damages  sustained  by  him  up  to 
this  date  by  reason  of  defendant's  negligence 
in  permitting  these  snbstances  to  enter  said 
well,  is  Bufificient  for  recovery  for  temporary 
injury  to  the  well. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  H  118,  117;  Dec 
Dig.  i  107.*] 

Ti.  Watebs  and  Wateb  Coubses  (1 107*)—Ac- 

IION  FOB  TeICPOBABT  INJUBT — PETITION. 

The  petition  showing  that  by  defendant's 
negligence  the  use  of  a  well  on  plaintiff's  land 
was  for  a  given  time  destroyed,  and  averring 
that  plaintiff  by  assignment  acquired  any  claim 
to  damages  resulting  from  such  negligence  to 
O.  and  was  "entitled  to  recover  for  such  dam- 
ages," states  a  cause  of  action,  and  so,  in  the 
^■ence  of  exception  thereto.  Is  sufficient  with- 
out allegation  of  the  negligence  having  injured 
G.'s  possessioD  and  use  of  the  well. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Gonnes,  Gent.  Dig.  i|  XLQ,  117;  Dec. 
Dig.  I  107.*] 


6.  Watebs  and  Wateb  Coubses  (|  10T*>— 
Tehpobaxt  IR/ubt  TO  Well— Mea  bdbb  or 
Daiuqis. 

The  measure  of  damages  for  temporary  In- 
jury to  a  welt  on  a  farm  making  it  unfit  for 
use  is  the  actual  damages  up  to  the  time  of 
trial  by  being  deprived  of  its  use  tat  domestic 
or  farm  purposes. 

[Ed.  Note.— For  otlier  caaei.  see  Waters  and 
Water  Courses,  Cent  Dig.  II  U6,  UT;  Dec. 
Dig.  I  107.*] 

7.  Appeal  and  Ebbob  n  1050*)— Habmlbss 

EbBOB— ADiaSSIQH    OF  BTIDENCE. 

A^  error  as  to  admission  of  evidence  for 
plaintlfl  as  to  damages  is  harmless,  where  it 
cannot  be  believed  uiat,  under  the  other  evi- 
dence alone,  recovery  would  have  been  less. 

[Ed.  Note.— For  other  cases,  see  Am»eal  and 
Error,  Cent.  Dig.  {|  4163-4160^  41W;  Dec 
Dig.  I  1050.*] 

AppaH  from  GolUn  Gonnty  Court;  H.  L 
Davis,  Judge. 

Action  Walter  Giddinss  against  the 
Texas  Company.    Judgment  for  plaintiff. 

Defendant  appeals.  Affirmed. 

R.  O.  Merritt,  of  McEinney,  and  Robt.  A. 
John,  of  Houston,  for  appellant  Abernathy 
ft  Abernathy,  of  McKinney,  for  appellee. 

'  BASBURY,  J.  Appellant  as  part  of  its 
business  owns  and  operates  in  Collin  county 
an  oil  pipe  line  for  the  purpose  of  distribut- 
ing to  its  customers  crude  oil  for  various  pur- 
poses. The  pipes  which  carry  and  transport 
appellant's  oil  are  laid  underground.  Ap- 
pellee Is  a  dtizm  of  Collin  county  and  the 
owner  of  a  tract  of  farm  land  upon  which 
there  is  and  has  been  for  many  years  a  well 
of  inexhaustible  water,  used  for  watering 
stock  and  other  farm  purposes.  Appdlee 
sued  appellant  in  the  county  court  of  Collin 
county,  and  alleged  the  facts  stated  atwve. 
and  charged,  as  well,  that  appellant  defec- 
tively constructed  Its  pipe  line  so  that  In 
transmitting  and  conducting  its  oil  therein 
oil  gas  and  noxious  substances  escaped  there- 
from and  flowed  and  entered  Into  appellee's 
said  well,  and  permanently  injured  and  des- 
troyed same  as  a  well,  so  that  it  could  not 
be  used  for  any  p'urpose,  and  that  aaeb  con- 
dition would  continue;  that  the  water  there- 
in was  unfit  for  use  for  either  stock  or  man 
and  unhealthy;  that  he  was  unable  to  rent 
his  land  by  reason  thereof,  nor  could  he 
remedy  the  situation  by  digging  another 
well,  all  of  which  wtfs  alleged  to  be  to  lils 
damage  $999,  tm  which  amount  he  sought 
Judgment 

Api>eIIant  answered  by  general  and  special 
exceptions,  genial  denial,  and  by  special 
plea  alleging  tlmt,  if  any  oil  did  escape  from 
its  pipes  into  appellee's  well,  It  was  from 
a  sudden  and  unexpected  leak,  the  result  of 
an  nnforese^  and  unavoidable  accident, 
which  was  repaired  promptly  by  appellant 
and  stQce  which  time  oil  had  not  escaped, 
and  that  any  Injury  to  the  well  was  onlr 
temporary,  and  that  in  time  the  well  would 
return  to  Its  normal  condition. 


•Por  other  eases  sss  seme  topic  and  secUon  NUHBBB  la  Dec.  Dig.  A  Am.  Dig.  Kar  No.  Series  A  BepT  Indexes 
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Certain  ezceptloiis  ot  appellant  w«re  sus- 
tained by  the  eonrt,  and  appellee  filed  trial 
amendment,  wherein  be  alleged.  In  sub- 
stance, that  said  pipe  line  was  constrncted 
within  65  yards  of  appellee's  well,  and  was 
so  defectively  constrncted  that  oil,  etc.,  es- 
caped into  said  well,  notice  of  which  was 
given  appellant,  but  that  appellant  made  no 
effort  to  repair  same,  and  permitted  said 
condition  to  continue;  further,  that  appellee 
was  not  skilled  in  the  construction  and  oper- 
ation of  such  a  pipe  line,  but  that  the  appel- 
lant was  and  could  remedy  th'e  ^Jury  to 
said  well  by  the  proper  construction  of  said 
line;  also,  that  by  the  conduct  of  appellant 
api>eUee  was  "deprived  utterly  of  the  use 
of  bis  water,  •  •  •  and  that  the  use  of 
the  same  for  farm  and  domestic  purposes  is 
of  the  value  of  $999,"  and  that  because  of 
oil  being  in  the  water  "bas  deprived  him  of 
the  use  of  bis  well  for  more  than  one  year 
prior"  to  the  date  of  the  trial  of  the  cause, 
and  "that  by  reason  of  being  prevented  from 
the  use  of  bis  well  and  the  use  of  his  water 
be  bas  been  damaged  In  said  sum."  Said 
pleading  concludes  with  the  prayer  that  ap- 
pellee recover  all  damages  "sustained  by  him 
up  to  this  date,"  and  for  general  relief.  In 
the  midst  of  the  trial,  and  before  appellee 
bad  concluded  his  testimony,  be  requested 
leave  of  court  to  file  additional  pleading 
which  was  granted,  and  whereupon  appellee 
filed  what  be  denominated  his  "additional 
petition,"  and  averred  that  I.  W.  Olddings, 
who  the  proof  shows  was  appellee's  father, 
bad  transferred  and  assigned  to  appellee 
"any  and  all  damages  and  claims  for  dam- 
ages which  said  J.  W.  Giddings  may  have  or 
has  on  account  of  the  damage  to  the  well 
set  out  In  plaintiff's  amended  answer  and 
trial  amendment  and  he  shows  to  the  court 
tbat  he  is  entitled  to  recover  for  such  dam< 
ages,  if  any."  The  case  was  tried  without 
Jury,  and  Jndgmokt  rendered  for  appellee 
for  9800. 

[1, 2]  By  Its  first  assignment  of  error  ap- 
pellant complains  of  the  action  of  the  trial 
court  In  ovoTuling  its  exception  directed 
against  appellee's  original  petition,  which 
it  la  asserted  tbat  appellant  Is  not  an  insurer 
of  the  safety  of  Its  lln^  and,  tiiat  beSag 
true  said  petition  faibi  to  point  out  wherein 
def^dant  has  heat  guuty  of  any  negligence 
wber^y  ain>^lee  has  been  injured. 

By  its  second  assignment  oi  wror  appe- 
lant complains  of  the  court  fat  overmllng  its 
special  exception  charging  tbat  tbat  portion 
of  the  petition  which  allies  that  It  defec- 
tively constructed  its  pipe  line  so  that  oil, 
etc.,  escaped  therefrom,  is  vague  and  indef- 
inite, and  does  not  place  It  upon  notice  of 
the  particular  defects,  or  of  what  proof  will 
be  offoed  under  the  allegations  of  the  peti- 
tion. 

Under  these  two  assignments  of  error,  the 
proposition  is  made,  first,  tbat  where  negli- 
gence is  alleged  generally  a  special  exception 


demanding  jurtlCDlars  should  be  sustained. 
Ordinarily,  the  act  done  or  omitted  and 
charged  to  be  negligent  must  be  averred. 
Where,  however,  from  the  nature  of  the  case 
the  complainant  would  not  be  exi^ected  to 
know  the  exact  cause  or  the  precise  n^U- 
gent  act  and  where  the  facts  are  peculiarly 
within  the  knowledge  of  the  defendant,  it  Is 
sufficient  In  a  general  way  to  allege  the  negli- 
gence. Appellee  alleged  that  "It  (the  pipe 
line)  was  so  defectively  constructed  that  oil, 
etc.,  escapes  into  plaintiff's  well,  and  defend- 
ant has  so  permitted  same  to  be  constructed : 
*  *  *  that  plaintiff  has  called  defendant's 
attention  ♦  •  ♦  to  the  escape  of  (oil)  and 
the  defendant  has  made  no  effort  to  correct 
same;  *  •  •  that  plaintiff  is  not  skilled 
in  the  construction  and  operation  of  a  pipe 
line  but  the  defendant  Is."  Here  was  a 
charge  that,  In  constmcting  its  pipe  line  ad- 
jacent to  appellee's  well,  it  was  so  defective- 
ly done  tbat  oil  escaped  or  leaked  therefrom 
and  into  plaintiff's  well,  and  that  appellee 
was  unskilled  In  the  construction  and  oper- 
ation of  pipe  lines,  and  hence  uninformed 
of  what  particular  defect  was  causing  the 
leak,  which  we  think  was  sufilclent  in  view 
of  the  fact  that  knowledge  of  leaks  in  its 
pipes  would  be  peculiarly  within  the  knowl- 
edge of  appellant  Railway  Co.  v.  Smith, 
74  Tex.  276.  11  S.  W.  1104 ;  Railway  Co.  v. 
Hennessey,  78  Tex,  155,  12  S.  W.  608;  Rail- 
way Co.  V.  Wilson,  79  Tex.  371,  15  S.  W. 
280,  11  li.  R.  A.  486,  23  Am.  St  Rep.  345. 
In  any  event,  without  reference  to  the  suffi- 
ciency of  the  all^ation  of  negligence  and 
without  reference  to  whether  the  pipe  line 
was  or  was  not  n^llgoitly  constructed,  the 
appellant  would,  nevertheless,  be  liable  for 
any  damages  that  might  result  to  appellee's 
well  from  oU  or  other  subatanoes  escaping 
from  Its  pipe  line  therein  for  the  reason 
tbat  when  oil  or  other  substances  are  col- 
lected or  impounded  by  any  artificial  method 
or  in  pipes  as  In  this  cas^  and  escape  there- 
from by  percolation  or  otbwwlse  into  and 
upon  the  property  of  another,  and  damages 
result,  the  person  responsible  ther^r  Is  lia- 
ble for  all  such  damages.  T.  &  P.  By.  Oo. 
T.  O'Mahoney,  24  Tex.  OIt.  App.  681,  60  8. 
W.  902:  I.  A  Q.  M.  By.  Go.  t.  Slusher,  42 
Tex.  ClT.  Ai^  681,  95  S.  W.  717;  Kinnalrd 
T.  Standard  OU  Go.,  88  Ey.  468,  12  3.  W. 
937, 11  Ky.  Law  Bep.  092,  7  L.  B.  A.  451,  cc, 
25  Am.  St  Bep.  646. 

[8]  Bn^r  the  forcing  assignments  of  er- 
ror, appellant  asserts  the  further  proposi- 
tion that,  since  snbterranean  streams  of 
water  do  not  run  In  well-defined  channels, 
the  pollution  of  the  subterranean  stream 
that  supplied  appellee's  well  is  damnum  ab- 
sque' injuria,  unless  it  be  shown  to  have 
resulted  from  the  negligent  and  improper 
use  of  the  adjacent  premises.  In  our  opin- 
ion the  O'Mahoney  and  Slusber  Cases,  supra, 
decide  the  point  against  such  contention. 
The  rule  here  invoked  as  applied  in  H.  & 
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T.  a  By.  Co.  T.  East,  98  Tex.  146»  81  S.  W. 
279,  66  B.  A.  738.  107  Am.  St  Bep.  620. 
4  Ann.  Gas.  827,  dted  by  appellant,  was  up- 
on issues  and  facta  wholly  dissimilar  to 
those  In  the  Instant  case.  In  that  case  U 
was  htid  as  has  long  been  the  role  that  the 
owner  of  the  soil  has  the  right  to  tun  wltb- 
out  limitation  the  waters  percolating  be- 
neath the  snrf&ce  area  to  the  complete  de- 
pletion of  a  n^hborlng  landowner's  well 
and  to  his  damage,  and  that  no  right  of  ac- 
tion exists  for  the  damages  so  entailed,  be- 
cause the  ezistrauie,  origin,  mor^ent^  and 
course  of  subterranean  waters  are  so  secret, 
occult;  and  concealed  that  an  attonpt  to  ad- 
minister any  set  of  legal  rules  in  respect 
thereto  would  be,  amfmg  other  reasons,  Im- 
practicable, Impossibly  and  InTolved  in  hope- 
less uncertainty.  Unlike  that  case,  the  in- 
stant case  hiTolTes  tlie  negligence  of  the  ap- 
pellant in  polluting  and  befouling  the  sub- 
terranean supply  by  surface  methods  that 
could  be  avoided  or  removed  when  discover- 
ed. Kinnaird  r.  Standard  Oil  Co.,  supra. 

[4]  By  its  third  assignment  of  error  appel- 
lant asserts  that  the  evidence  Is  insufficient 
to  support  the  Jn^^ent  The  first  claim 
under  this  assignment  is  that  the  petition 
sought  to  recover  for  a  permanent  injury  to 
the  well  while  the  evidence  developed  a  tem- 
porary Injury  to  the  possession  and  use  of 
the  same.  This  may  be  true,  but  we  think 
nevertheless  that  the  pleading  alleges  and 
seeks  Judgment  for  a  temporary  injury.  By 
his  trial  amendment  appellee  avers  "by  vir- 
tue of  raid  oil,  etc.,  being  in  said  well,  has 
deprived  him  of  the  Use  of  his  water,  and 
deprived  him  of  the  use  of  his  well  for  more 
than  one  year  inlor  to  this  date,  May  4th. 
1911,"  and  concludes  with  the  prayer  that  he 
recover  f099  for  "damages  sustained  by  him 
up  to  this  date  by  reason  of  the  negligence 
(of  appellant  In)  permitting  these  *  «  * 
substances  to  enter  said  well."  Thus  It  Is 
averred  that  app^ee  has  been  deprived  of 
the  use  of  bis  w^  for  more  than  one  year 
prior  to  Hay  4,  1911,  %nd  seeks  Judgment 
for  the  injury  to  that  date.  The  pleading 
In  Its  relation  of  the  facts  charges  Injury 
that  is  essentially  temporary.  In  fact,  It 
happens  that  the  facts  stated  In  the  pleading 
come  almost  precisely  within  the  rule  for 
the  recovery  of  temporary  injury.  That  rule 
is  that  In  suits  for  temporary  Injuries  "only 
such  damages  as  hare  accrued  up  to  the  In- 
stitution of  the  suit  or  to  the  trial  of  the  ac- 
tion can  be  recovered."  Umscheid  v.  San  An- 
tonio, 69  S.  W.  497.  We  conclude,  therefore, 
that  the  pleading  Is  sufficient  upon  which  to 
recover  for  temporary  injury  to  the  well. 

[6]  It  is  next  claimed  that  the  evidence 
fails  to  sustain  the  Judgment  of  the  court 
because,  appellee  being  neither  in  the  posses- 
sion nor  use  of  the  well,  no  right  of  recovery 
was  shown  In  him,  i>articulBrly  since  he  was 
only  the  owner  of  the  land  to  which  no  dam- 
age was  alleged  or  shown.  This  proposition, 
In  the  absence  of  other  controlling  facts, 


vrould  be  correct  But  dnitng  the  progress 
of  the  trial  the  court  permitted  appellee  to 
file  what  he  denominates  hla  ''additional  pe- 
tition" by  which  it  was  alleged  tiiat  J.  W. 
Olddlngs  had  "transferred  and  assigned  to 
appellee  ai^  and  all  damages  or  dalms  for 
damages  which  said  Olddlngs  may  have  or 
has  on  account  of  the  damage  to  the  well 
set  out  in  platntHTs  amended  *  *  *  (pe- 
tition) and  trial  amendment  and  diows  to 
Uie  court  that  he  is  entitled  to  recover  for 
such  damage  if  any."  Bald  assignment  was 
esracuted  by  J.  W.  Qiddliw,  and  admitted  In 
evidence  on  the  trial  of  the  case.  It  partic- 
ularly and  correctly  described  the  damages 
to  the  well  for  which  i^tpellee  was  ndng. 
ApjKllee  was  not  In  possession  or  use  of  the 
well,  but  J.  W.  Olddlngs  was,  and  the  on 
whldi  escaped  into  and  polluted  tbe  wdl 
damaged  him  in  the  use  tiiereo^  and  not 
appellee.  Now  appellant's  point  of  attadc  Is 
not  upon  the  right  of  appellee  to  take  over 
by  assignment  J.  W.  Oiddlngs*  cause  of  ac- 
tion, but  that  the  aaslgnmmt  was  Insuffi- 
ciently pleaded.  In  that  appellee  Aould  have 
set  out  that  tiie  alleged  n^Ugoice  Injured 
the  possession  and  use  of  J.  W.  Olddlngs 
and  aiH>ellee's  acquisition  of  the  same.  No 
objection  to  the  sufficiency  of  Uie  pleading 
or  the  mannw  or  time  when  it  was  aoquir- 
ed  iB  assigned  as  error  in  the  brief.  The 
rule  Is  that  In  the  absence  of  exception, 
or  other  appropriate  objection  by  iriilch  tike 
proceedings  might  bg  halted,  there  must  be 
suffidoit  in  the  pleadlxv  as  a  whole  to  state 
a  cause  of  action.  It  was  shown  by  the 
pleading  that  by  the  alleged  act  ot  anwBant 
the  use  of  the  well  tor  a  gtr&i  period  had 
been  destrojvd  and  that  appellee  had,  in 
addition  to  his  own  cause  of  action,  1^  as- 
Blgnmoit  acquired  any  damage  xemltliig 
from  sudi  negligence  to  Us  ftither,  J.  W. 
Glddlngs,  and  "was  entitled  to  reoonr  for 
such  damages."  It  seems  to  us  that  ttw 
pleading  as  a  whole  In  the  absence  (tf  exc^ 
tion  was  suffld^t  to  state  a  came  oC  ac- 
tion. 

[6]  It  Is  also  urged  by  appellant  that  the 
court  erred  in  the  admission  of  certain  testi- 
mony upon  which  he  iMised  his  Judgment  In 
applying  the  measure  of  damages.  Having 
determined  that  the  suit  was  one  to  recover 
damages  for  temporary  Injuries,  we  sliall 
only  consider  the  claimed  errors  of  the  court 
in  its  application  of  the  rule  In  suits  for 
damages  for  temporary  injuries  which  we 
hold  this  suit  to  be.  and  omit  discussion  of 
the  rule  In  suits  to  recover  for  permanent  In- 
Jury,  whldi  has  been  discussed  by  appellant 
on  the  theory  that  the  suit  was  to  recover 
for  i>ermanent  Injury.  And  on  ttils  point  we 
conclude  that  in  the  Instant  case  the  proper 
rule  Is  compensation  or  the  actual  damages 
sustained  by  deprivation  of  the  use  of  the 
water  for  domestic  or  farm  purpoaes  up  to 
the  time  of  the  trial.  Klnualrd  v.  Standard 
Oil  Co.,  supra.  This  rule  we  believe  is  in 
consonance  with  the  rule  stated  by  Judge 
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WililamB  In  BaQwar  Go.  r.  Bast,  supra , 
wbere  It  Is  saM  tlitit  the  measure  of  dam- 
ages for  negllgeatly  deluging  the  land  of  an- 
other, without  permanently  taUng  It,  Is  the 
value  of  the  products,  etc.,  destroyed,  and 
the  Injury  done  to  the  land,  and  not  the  dif- 
ference between  the  ralue  of  the  land  be- 
fore and  after  the  orerflow. 

[7]  This  being  the  correct  mie,  we  have 
then  to  consider  the  admissibility  of  the  tes- 
timony upon  vrhlcb  the  court  rendered  Judg- 
ment for  appellee.  J.  W.  Gtddings  testi- 
fied that  when  the  oil  seeped  Into  his  well, 
and  it  became  unfit  for  use  he  hauled  from 
October,  1010.  to  the  date  of  the  trial  May, 
1911,  200  tanks  of  water  for  consumption  by 
his  stock  at  a  cost  of  $1.D0  per  tank  or  $300, 
that  he  was  compelled  to  pay  25  cents  per 
tank  for  60  tanks  or  flC.  Plaintiff  bought 
the  tank  in  which  the  water  was  hauled  and 
paid  therefor  $18,  making  a  total  actual  ex- 
poidlture  resulting  from  the  pollution  of  the 
well  of  $333.  Had  the  testimony  rested  at 
this  point,  we  do  not  belleTe  it  could  be  suc- 
cessfully said  that  it  did  not  meet  the  rule 
of  actnal  damage  or  compensation.  How- 
eTer,  a  number  of  witnesses  were  permitted 
to  testify  what  In  their  opinion  would  be  the 
value  of  the  use  of  the  well  from  the  time  It 
was  befouled  up  to  the  day  of  the  trial,  and 
these  witnesses  testified  that  it  would  be 
worth  various  sums  ranging  from  $300  to 
$1,000.  To  the  admission  of  this  testimony 
appellant  objected  because  It  called  for  the 
opinion  and  conclusion  of  the  witnesses. 
Tested  by  that  rule,  but  without  committing 
oureelres  to  its  soundness,  it  may  be  said 
that  the  testimony  should  have  been  exclud- 
ed. At  the  same  time  it  seems  to  us  that  Its  ad- 
mission was  harmless.  If  all  this  testimony 
had  been  excluded,  can  it  be  said  that  a  differ- 
ent Jndgm^t  would  have  been  rendered?  The 
Judgment  was  for  $350.  The"  actual  damage 
and  loss  was  shown  to  be  $318,  which  did  not 
Include  the  Injury  to  the  well  which  appellee 
was  entitled  to  recover  as  part  of  his  tem- 
IK>rary  injury.  Believing  that  the  testimony 
complained  of.  If  inadmissible,  has  resulted 
In  no  Injury  to  appellee,  it  Is  onr  duty  to 
overrule  all  assignments  based  thereon. 

While  we  have  not  discussed  all  the  as- 
signments of  error  In  their  order,  for  the 
reason  that  the  same  questions  are  present- 
ed many  times  In  different  form,  we  believe 
that  what  has  been  said  covers  all  questions 
which  the  appellant  has  requested  us  to  pass 
upon. 

Finding  no  revenue  error  in  the  record, 
ttie  judgment  of  the  trial  oonrt  te  afllrmed. 


OET  et  aL  V.  BOWDEN  et  al. 
(Oonrt  of  Cl^  Appeals  of  Texas.  CMvestoiL 

June  8,  1912.) 
1,  IllJTTMCnOIT    (i  6»)— MAWnATOET  IVJWC- 

TXON— Whir  Obahtbd. 

A  mandatory  injunction  win  not  generally 
be  granted  nntU  final  hearing  on  the  merits,  un- 


less on  die  shtfwiBg  9t  a  dear  rigbt,  and  a  ease 
of  necessity  or  extreme  hardship,  its  object  be- 
ing to  niaiatain  tbe  status  quo,  and  not  to  de- 
termine the  right  Itself;  so  that  a  mandatory 
injonctloa  which,  in  effect,  anticipates  tlw  Judg- 
ment or  gives  some  relief  demanded  to  be  given 
by  the  court,  will  seldom  be  granted. 

[Ed.  Note^For  other  cases,  see  InJunTtion, 
Cent  Dig.  |  4;  Dec  Dig.  |  6.*] 

2.  iNXUirOTZON    (I    137*)  —  PRKLIiaNABT  IN- 

TONcnon— Bkfusai.. 

On  an  application  for  a  temporary  and 
permanent  mandatory  Injunction  against  the 
city  and  other  defendants  to  abate  a  baseball 
park  as  a  uniBence,  by  restoring  iodosed 
BtreetB  to  their  former  condition,  in  which  no 
judgment  against  defendants  for  depreciation 
of  plaintiffs  pnnterty  waa  sought,  it  appeared 
that  the  only  damage  sustained  by  plaintiffs 
was  the  depredation  Id  the  value  of  their 
property  occurring  immediately  upon  tbe  ob- 
struction  of  the  streets,  but  that  the  damages 
thai  caused  would  not  increase,  and  that  no 
other  damages  would  accrue  to  plaintiff  by  tbe 
obstruction  between  the  date  of  tbe  inclosure 
and  the  trial  of  tbe  case  upon  the  merits,  and 
that,  on  removal  of  the  obstmetion,  the  former 
market  value  of  the  property  would  be  re- 
stored. Held  that,  as  the  effect  of  the  writ,  if 
granted,  would  not  be  the  preserratiou  of  the 
status  of  the  property,  but  the  accomplishment 
of  the  whole  pnipose  of  the  suit  without  a 
trial  upon  the  merfta,  the  preliminary  writ  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  InjtmetioD. 
Cent  Dig.  H  307,  309;  Dec  Dig.  S  lffr*f 

8.  NUISANOI    (I  72*)— PUBUQ  NtnSAWOl  — 

Right  ot  nivAn  Fbubon— AcTrxoH  ns 

Abaikubnt. 

A  private  person,  who  suffers  a  spedal 
injury  from  a  public  nalsance  different  in  lund 
from  that  of  Uie  commonity  in  general,  may 
maintain  an  action  to  abate  the  nniaance,  al- 
though his  injury  1b  such  as  may  be  compen- 
sated in  the  images. 

[Ed.  Note.— For  other  cbbbs,  see  Nuisance, 
Cent  Dig.  H  164-168;  Dec.  Dig.  S  72.*] 

Appeal  from  District  Oonrt,  Oalveston 
Oonnty;  Bobt  Q.  Btree/t,  Jndg& 

Actitm  W.  F.  Ort  and  others  against  M. 
C.  Bowden  and  others.  Application  for  tem- 
porary Injunction  denied,  and  plaintlflb  ap- 
peal. Affirmed. 

Geo.  G.  Olough,  of  Galveston,  for  appel- 
lants. Ghas.  P.  Macgill,  Mart  H.  Boyston, 
and  I.  Lovenberg,  all  of  Oalveston,  for  ap- 
pellees. 

MeMEANS,  J.  Tbls  Bult  was  brought  by 
W.  F.  Ort  and  others  against  the  city  of 
Galveston,  the  Galveston  Commercial  Asso- 
ciation, and  others  for  the  abatement  ct  an 
alleged  nuisance.  We  adopt,  as  a  fair  state- 
ment of  the  Isanee  involved,  the  following 
portion  of  tbe  findings  of  the  trial  judge: 
"PlalntiffB  bring  this  suit  against  the  Gal- 
veston Commercial  Association  and  the  dty 
of  Oalveston — there  are  otiber  dtfoidants 
whose  relation  to  the  case  need  not  now  he 
considered.  They  allege:  That  the  Galves- 
ton Commercial  Association  has  constructed 
in  the  city  of  Galveston  a  baseball  park, 
completely  closing  Thirtieth  street  from  Ave- 
nue to  Avenue  B,  and  encroaching  85 
feet  on  the  eouth  side  of  from  the 

west  side  of  Twenty-Ninth  street  to  a  point 
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ft  short  distance  west  of  Thirtlfcth  street  by 
a  fence  10  feet  or  moie  In  height;  tiiat  the 
plalntlfla  own  lots  abutting  on  Thirtieth 
street  and  Q^  and  adjacent  thereto.  In  close 
proximity  to  the  Btmctnre  so  erected;  that 
they  BOflEer  qwdal  Injury  from  tiie  erection 
and  maintenance  of  the  fence  anmnd  the 
park  and  from  the  grandstand  and  other 
stmctares  Inside  of  it.  In  the  depreciation  of 
the  Talne  of  their  proprarty  and  the  obstruc- 
tion thereby  of  the  Gulf  breesc^  and  pray  a 
mandatory  injunction,  temporary  and  perma- 
nent, abating  the  same  as  a  nalBano&  The 
Commercial  Association,  answering,  under 
oath,  says  that  it  Is  incorporated  enluslv^ 
for  the  purpose  of  promoting  the  general  wd- 
fare  and  prosperity  of  the  city  and  to  pro- 
vide plmsure  and  amoBement  for  the  people ; 
that  it  devotes  Us  actlTitiefl  enUrely  thereto; 
that  pursuant  to  the  general  object  of  its 
organization.  It  has  proTlded  a  basdwll  and 
amusement  park  for  the  city  for  playing  the 
game  and  for  other  popular  amusunents,  on- 
bracing  snbstantlally  the  area  allied  by  the 
plainUfb.  They  further  state  that  the  loca- 
tion was  purposely  selected  in  an  unsettled, 
or  very  sparsely  settled,  pcntlon  of  the  city, 
where  sodi  a  strueture  was  least  likely  to  be 
objectionable  to  property  owners;  that  the 
closing  of  Thirtieth  street  for  one  block  and 
the  Inclosnre  of  35  fMt  <rff  the  south  side  of 
Avenue  for  about  the  same  distance 
was  Indispensable  to  give  the  necessary 
space  to  play  the  game;  that  the  consent  of 
most  of  the  pn^ierty  owners  in  the  vicinity 
was  previously  obtained,  the  dty  of  Qal* 
veston  also  duly  consenting  in  the  public  in- 
terest; that  the  association  has  invested  a 
large  amount  of  money  In  the  improvements 
and  has  leased  the  premises  for  certain  days 
to  the  Oalveston  Baseball  ft  Athletic  Asso- 
ciation, retaining  supervision  and  control,  the 
ownership  of  the  Improvements,  and  the 
right  on  other  days  to  use  the  park  for 
other  pleasures  and  amusements  for  the  peo- 
ple; that  all  of  the  property  owned  by  the 
plaintiffs,  is,  and  long  has  been,  vacant  and 
unimproved,  except  one  lot  owned  by  the 
plalntUT  Maverick  on  Avenue  Q  and  Thirtieth 
street)  remote  from  the  park  Inclosnre;  that 
the  permission  granted  by  the  dty  for  the 
use  of  BO  much  of  its  streets  as  are  occupied 
Is  for  a  period  of  five  years,  revocable  on 
30  days*  notice;  that  ingress  and  egress  to 
and  from  the  properties  owned  by  the  plain- 
tiffs are  In  no  wise  hindered.  Impeded,  or 
obstructed  by  the  baseball  and  amusement 
park,  but  that  the  same  are  as  open  and  free 
as  they  ever  were;  that  there  is  an  unob- 
structed width  of  35  feet  on  the  north  side 
of  Q%  on  which'  so  much  of  the  property 
of  plaintiffs  as  is  situated  on  said  avenue 
abuts;  that  Thirtieth  street  at  the  point 
where  Inclosed  has  never  been  improved  by 
the  city  and  was,  and  long  had  been,  prac- 
tically unused,  while  Twenty-Ninth  street  is 
h^hly  Improved  and  much  traveled ;  and 
that  these  constitute  open,  adequate,  and  con- 


venient aivroadies  to  an  of  plalntUEr  lots 
In  any  wise  affected  by  the  oonstmcdon  of 
the  park,  and  the  Indosure  of  the  paric  bf  a 
foice  was  completed  bi^re  the  p^tbm  In 
tiiis  case  was  filed,  and  the  other  struetnres 
necessary  for  the  eiinipment  of  the  grounds 
as  a  bas^ll  park  either  completed  or  under 
contract  and  well  under  way."  All  the  other 
defendants  pleaded  a  general  demurrer  and 
genwal  denial,  and  tbe  defendants  Bowda, 
Oheesborough,  Hartel,  Bradley,  and  Maloney 
disclaimed  any  interest  in  the  obstmcthm, 
and  alleged  that  the  Oalveston  Gommaclal 
Association  is  the  owner  fliereof.  Tbe  appli- 
cation for  the  temporary  injnnrtlim  was 
heard  by  the  trial  judge  upon  bill,  answers, 
and  supporting  and  controverting  affidavits. 
The  application  for  the  temporary  writ  ms 
denied,  and  the  plaintUb.  Ort  MaAwell,  and 
Maverick  have  appealed. 

As  stated  by  the  trial  judge,  "numovus  af- 
fldavlte  hare  been  ffled  by  both  parties,  but 
there  la  no  difficulty  in  utractlng  from  tbe 
mutual  statements  and  admissions  of  the 
petition  and  answers  all  the  facta  necessary 
to  a  detemdnatlon  of  the  present  issue."  We 
may  say,  bowevo',  that  It  was  sliown  bf 
affldavlte  presmted  by  the  plalntifEs  that  by 
the  inclosnre  of  and  encroachmoits  upon  tbe 
streete  In  question  the  property  of  each  of 
the  appellante  had  been  snbstantlally  d^>te- 
ciated  in  value;  such  depredation  amounting 
to  about  $1A>00  in  the  value  of  tlie  pnvwrty 
of  each. 

i^MMdlanta  by  several  aasignmente  ot  enw. 
which  we  shall  not  discuss  in  ^tetall,  atta<^ 
the  action  of  the  trial  judge  in  refusing  to 
grant  the  temporary  mandatory  writ  of  In- 
junction. We  think  these  asslgnmotto  can- 
not be  sustained. 

[1,  I]  The  evidence  warrante  the  conchi- 
ston  that  all  the  damages  sustained  by  ap- 
p^ants  Is  by  way  of  d^predaUon  In  value 
of  their  property,  and  that  this  divedatloD 
occurred  immediately  upon  the  conatmctioa 
of  the  indosure  across  and  upon  the  streets. 
There  is  nothing  in  the  record  to  warrant 
the  conduslon  that  Uie  damages  than  caused 
will  Increase  with  the  passage  of  time,  or 
that  any  other  damages  will  accrue  to  plain- 
tifb  by  reason  of  the  obirtnictlon  betwea 
the  date  of  the  indosure,  which  was  an- 
terior to  the  filing  of  the  suit  and  the  trial 
of  the  case  upon  the  mertte;  but  It  Is  a  Mr 
iDferenc©  from  all  the  evidence  that  with  the 
removal  of  the  obstructions  and  the  abate 
ment  of  the  allied  nuisance  the  dqireda- 
tion  will  be  repaired,  and  the  former  market 
value  of  the  property  will  be  fully  restored. 

No  judgmMit  against  defendants  tot  the 
depreciation  of  the  value  of  the  property  was 
sought  but  the  restoration  of  the  streete 
to  their  former  condition,  by  removal  of  the 
obstructions  thereon,  was  the  sole  porpose  of 
the  suit  While  it  is  the  undoubted  ri^t 
of  tbe  courts  to  grant  preliminary  mandatorj^ 
writs  of  injunction,  the  more  general  rule  is 
that  such  writ  will  not  be  granted  until  final 
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hearing  oa  the  merits,  and  not  tben  anlesa 
necessary  to  a  complete  execution  of  the  de- 
cree of  the  conrt  Joyce  on  InJ.  f  97a.  Thla 
author,  in  the  first  part  of  the  section  refer- 
red to,  says:  "An  applicant  for  a  prelimi- 
nary mandatory  Injonction,  quite  as  much 
as  others.  Is  required,  however,  to  show  a 
clear  right,  and  a  case  of  necessity  or  ex- 
treme hardship;  and  it  ia  declared  that  the 
court  will  seldom  grant  a  mandatory  injunc- 
tion pendente  Ute  unless  the  plaintiff's  right 
is  80  clear  that  the  denial  of  the  right 
must  be  either  captious  or  nnconsclonable. 
Thertfore  mandatory  Injunctions  which  in 
effect  anticipate  the  Judgment  or  give  some 
of  the  relief  which  It  is  sought  to  obtain  by 
the  decree  of  the  court  should  be  granted 
with  caution  and  only  when  the  necessity  Is 
great" 

In  22  Cyc.  740,  after  defining  preliminary 
injunctions  and  a  discussion  of  the  purpose 
of  their  Issuance,  it  Is  said :  "Their  object  is 
to  maintain  the  status  quo,  to  maintain  proi>- 
erty  in  its  existing  condition,  to  prevent  fur- 
ther or  impending  injury,  not  to  determine 
the  right  Itself.  Therefore,  where  the  Is- 
suance of  a  prelimhiary  injunction  would 
have  the  effect  of  granting  all  the  relief  that 
CQUld  be  obtained  by  a  final  decree  and  would 
practically  dispose  of  the  whole  case,  it  will 
not  be  granted.  So  It  will  not  be  granted 
where  the  injurious  acts  have  been  com- 
pleted, etc."  Further  on,  on  page  743,  It  Is 
said:  "Since  an  Injunction  mandatory  In  its 
nature  generally  does  more  than  to  maintain 
the  status  quo,  it  is  generally  Improper  to 
issue  such  an  Injunction  prior  to  final  hear- 
ing; and  It  is  frequQitly  said  that  such  a 
l«^mliiary  injunction  will  never  Issue. 
•  •  *  If  the  Issuance  on  preliminary  ap- 
plication of  an  Injunction  mandatory  in  na- 
ture will  have  the  effect  of  granting  to  the 
complainant  all  the  relief  that  he  could  ob- 
tain on  final  hearing,  the  application  should 
be  refused  except  in  very  rare  cases,  and 
then  <mly  where  the  complainant's  r^t  to 
the  relief  Is  clear  and  certain." 

The  principles  quoted  from  the  authori- 
ties dted  above  have  been  upheld  by  deci- 
sions of  the  courts  of  this  state.  Thus  In 
Galveston  &  Western  Railway  Company  v. 
City  of  Galveston,  137  S.  W.  724,  which  was 
an  appeal  from  an  Interlocutory  order  of 
the  district  court  refusing  a  temporary  in- 
junction upon  the  petition  of  the  appellant 
praying  for  an  injunction  against  the  city  of 
Galveston  to  restrain  it  from  Interfering 
with  the  appellant  in  laying  Its  track  along 
a  relocation  of  Its  line  of  railway  across 
certain  streets  and  alleys  of  the  dty,  this 
court,  in  an  opinion  by  Associate  Justice 
Reese,  says:  "The  effect  of  the  writ,  if 
granted,  would  have  be«i,  not  to  preserve 
the  status  of  the  property  as  it  had  thereto- 
foro  existed,  nor  to  protect  the  possession  of 
appellant,  nor  was  It  to  restore  to  appellant 
a  possession  theretofore  enjoyed  by  it,  of 
which  It  had  been  tortiously  or  fraudulent- 


ly deprived,  •  •  •  but  to  take  from  tlie 
dty  the  possession  and  control  of  certain 
portions  of  Its  streets  and  alleys,  of  which 
it  was  and  had  been  in  the  undisputed  con- 
trol, and  to  put  appellant  In  possession  tbetB- 
of.  *  •  •  Thus  the  whole  purpose  of  the 
suit  would  have  been  accomplished  by  a  tem- 
porary writ  of  injunction,  issued  by  the 
court  without  a  trial  upon  the  merits,  upon 
such  hearing  as  could  be  had  upon  bill,  an- 
swer, and  affidavits."  And  the  judgment  ap- 
pealed from  was  afilrmed.  Slmms  v.  Beis- 
ner.  134  S.  W.  278,  was  an  appeal  from  an 
order  of  the  district  court  of  Harris  county 
granting  a  temporary  injunction  restraining 
Slmms  from  continuing  to  bore  for  oil  on 
certain  land  claimed  by  plaintiff.  Appellant 
was  in  possession  of  the  property.  In  de- 
ddlng  the  case,  CUef  Justice  Pleasants  of 
this  court  uses  this  language:  "An  injunc- 
tion is  not  a  remedy  which  can  be  used  for 
the  purpose  of  recovering  title  or  right  of 
possession  of  property,  and  it  Is  not  the  func- 
tion of  a  preliminary  injunction  to  transfer 
the  possession  of  land  from  one  person  to 
another  pending  an  adjudication  of  the  title, 
except  In  cases  In  which  the  possession  baa 
been  fordbly  or  fraudulently  obtained  by  the 
defendant,  and  the  equities  are  such  as  to 
require  the  possession  thus  wrongfully  in- 
vaded to  be  restored,  and  the  original  stat- 
us of  the  property  to  be  preserved  pending 
the  decision  of  the  issue  of  title.  Jeff  Ofaal- 
Bon  Town  Site  Co.  v.  McFadden,  Weiss  & 
Kyle  Land  Co.,  66  Tex.  Glv.  App.  611,  121 
S.  W.  716.  The  trial  court  did  not  order  the 
possession  of  the  land  delivered .  to  appel- 
lees, but  he  enjoined  the  appellant  from  using 
It  for  the  purpose  for  which  it  was  leased, 
and  thereby  rendered  his  possession  worth- 
less. This  should  not  be  done  nnless  the 
use  of  the  property  by  appellant  would  cause 
Injury  to  appellees  against  which  they  could 
only  be  adequately  protected  by  an  injnnc- 
tton,"  etc:  See^  also,  Soathwestern  Tde- 
graph  ft  Telephone  Oo.  t.  Smlthdeal  (Snp.) 
136  B.  W.  1049. 

All  of  the  Texas  cases  dted  by  amwUants 
to  sustain  their  contention*  and  In  which 
the  granting  of  mandatory  Injnnctltnu  was 
upheld,  are  cases  in  which  such  Injunctions 
were  granted  on  final  hearing,  and  not^  as 
sought  In  this  case,  before  a  trial  on  the  mer- 
its. We  think  It  dear  that,  as  stated  In 
Railway  t.  City  of  Chilveston,  supra,  the  ef- 
fect of  the  writ,  if  granted,  would  have  been, 
not  to  preserve  the  status  of  the  property, 
but  that  the  whole  purpose  of  the  suit  would 
have  been  accomplished  by  a  temporary  writ 
of  Injunction,  Issued  by  tiie  court  without  a 
trial  upon  the  merits.  We  think,  therefore, 
the  court  did  not  err  In  refusing  to  grant 
the  temporary  writ  prayed  for,  and  all  of  ap- 
pellants' assignments  which  complain  of  such 
refusal  must  be  overruled. 

[3]  The  trial  judge  in  his  conclusions  of 
law  advances  the  following:  "It  Is  and  al- 
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wayi  baa  been  tbe  policy  of  tbe  lav  to  leave 
the  pnnecntlon  for  public  nnlBances  or  pvr- 
piestarea  to  tbe  sttt^  or  its  propw  law  offl- 
oers,  and  not  to  vest  tbe  judication  of  a 
pnblic  wrong  of  OUs  nature  In  tbe  bands  of 
tbe  private  citizen;  nerortlielesa,  wbere  the 
IndlTldnal  Baff«n  a  special  injury  In  sdcb 
caae^  dlffereat  In  kind  f)n>m  that  of  the 
commonlty  in  general,  he  may  maintain  an 
action  fbr  tbe  abatement  of  such  nuisance 
provided  his  injury  1b  not  such  as  may  be 
compensated  In  damages,  in  which  case  he 
is  ronltted  to  his  action  fbr  such  damages, 
still  leaving  tbe  question  ct  abatemoit  to 
be  dealt  with  by  the  public  authorities." 

Appellants  by  appropriate  asBlgnmenta  of 
error  attack  tbe  foregoing  conduslonB,  and 
we  think  the  assignment  must  be  sustained. 
While  it  may  be  and  doubtless  is  tbe  duty 
of  the  dty  of  Galveston  to  prevent  or  abate 
such  purprestnres  as  here  complained  of 
and  hy  proper  proceedings  to  vindicate  a 
public  wrong  done  to  a  dtixen  in  closing  up 
public  streets  upon  whlda  his  property  abuts 
or  to  which  it  is  adjac^t,  the  citizen  who 
snfFers  a  special  Injury  is  not  left  without 
ranedy  In  case  the  dty  falls  to  respond  to 
its  duty,  nor  is  he  remitted  to  lUs  action  for 
damages  alon^  although  the  injury  suf- 
fered by  blm  may  be  compensated  In  dam- 
ages. Certainly  the  citizen  so  Injured  would 
not  be  required  to  wait  for  tbe  to  act, 
when  the  city  Itself  has  consented  to  tbe  do- 
ing of  tbe  very  thing  which  has  caused  the 
damages  and  without  which  consent  tbe  very 
thing  would  not  and  could  not  have  be^ 
done,  and  also  when,  In  tbe  very  suit  In 
which  the  citizen  asks  for  the  correction  of 
the  wrongs  from  which  he  suffers  special  In- 
jury, the  dty  joins  with  the  other  alleged 
wrongdoers  In  asking  that  the  correction  be 
denied.  We  think  the  case  of  Kalteyer  v. 
SuUivan,  18  Tei.  Civ.  App.  488,  46  S.  W.  288, 
in  which  a  writ  of  error  was  dented  by  the 
Supreme  Court,  is  decisive  against  the  con- 
clusion of  the  trial  judge  to  the  effect  that 
the  abatement  of  a  public  nuisance  must 
be  left  to  tbe  state  or  its  proper  officer,  in 
so  far  as  that  rule  la  applicable  to  the  facts 
of  this  case.  It  appears  that  Sullivan,  un- 
der the  authority  of  the  city  of  San  Antonio, 
had  closed  up  a  portion  of  an  alley  upon 
which  Mrs.  Kalteyer's  residence  homestead 
abutted,  and  that  the  city  council  bad  refus- 
ed her  application  for  relief.  Mrs.  Kalteyer 
brought  suit  In  the  district  court  of  Bexar 
county  against  SuIHvan  and  the  city  of  San 
Antonio  for  an  injunction  to  restrain  them 
from  obstructing  the  alley,  and  on  a  hearing 
on  the  merits  the  injunction  was  denied. 
In  reversing  the  judgment  of  the  district 
court  and  rendering  Judgment  for  the  appel- 
lant, the  Court  of  Civil  Appeals,  In  part, 
says:  "An  abutting  owner  has  rights  not 
shared  by  tbe  public  at  large,  special  and 
peculiar  to  himself,  which  arise  out  of  tbe 
very  relation  of  his  lot  to  the  street  in 
front  or  alley  in  the  rear  of  it  These  rights 


are  property,  and  as  such  are  as  sacred  from 
Initiative  inva^n  as  Ua  to  the  lot 
Itself  (citing  authorities).  The  abnttlDS  own- 
er's right  of  access  to  and  from  tba  street, 
subject  to  legitimate  public  regnlattons,  is 
as  much  his  property  as  his  right  to  tbe  eoll 
within  boundary  lines.  And  when  he  is  de- 
prived of  sndi  right  of  access,  or  any  ottier 
easement  connected  with  the  use  and  enjoy- 
ment of  Ills  property,  other  than  by  the 
ercise  of  legitimate  public  regnlattoos,  he  Is 
derived  of  bis  property.  Wlun  It  Is  assert- 
ed that  the  Legislature  has  plnuT  power 
over  mnnldpal  streets,  it  must  be  under- 
stood that  it  has  power  ov»  them  as  streets, 
for  it  cannot  be  justly  affirmed  that  it  may 
deprive  them  of  the  diameter  of  streets  to 
the  special  injury  fit  abutt^  without  yldd- 
Ing  them  fair  compoisatlon  for  the  loss  ac- 
tually snstained.  Tbe  dty  council  of  Ban 
Antonio  have  no  more  power  ova  the  streets 
of  the  dty  than  Is  granted  tif  the  Ijssisla- 
ture,  nor  can  the  Legislature  grant  such 
power  as  would  in  its  exercise  by  the  conn- 
dl  damage  the  property  of  an  abutting  own- 
er without  providing  adequate  compensa- 
tion for  such  damages.  The  power  vested  in 
the  Legislative  over  pnblic  highways,  vriUch 
it  may  delegate  to  towns  and  cities  over 
streets  within  their  limits.  Is  for  tlie  benefit 
of  the  public,  and  should  by  munidpalltleB  be 
always  exercised  in  furtherance  of  the  par- 
pose  for  which  it  la  conferred.  When  the 
representatives  of  the  corporation  upon 
whom  this  pow»  is  conferred  dose  a  Idgta- 
way  against  tbe  use  and  to  tbe  detriment  of 
the  public,  and  turn  it  over  to  a  private  in- 
dividual for  his  private  use,  they  pervert  tlie 
law,  and  violate  the  trust  which  it  is  their 
duty  to  faithfully  execute." 

The  conclusion  of  the  trial  Judge  that,  al- 
though the  dtlzen  suffers  a  special  injury 
different  in  kind  from  that  of  the  co  mm  uni- 
ty in  general,  he  may  not  maintain  an  action 
for  the  abatonent  of  tbe  nttlsance  If  his  in- 
jury iB  such  as  may  be  compensated  in  dam- 
ages, is  opposed  to  the  doctrine  laid  down 
In  Southwestern  Telegraph  &  Telephone  Co. 
V.  Smlthdeal,  136  S.  W.  1052,  wherein  our 
Supreme  Court  says:  "The  tendency  of  tlie 
holdings  of  the  Supreme  Court  has  been 
In  recent  years  to  so  modl^  the  common- 
law  doctrine  of  denying  the  equitable  remedy 
of  iuJuDctlott  where  there  exists  an  adequate 
remedy  at  law,  as  that  remedy  is  commonly 
understood,  as  to  hold  that  artlde  2989,  Be- 
vlsed  Statutes,  gives  the  remedy  by  Injunc- 
tion not  only  'In  all  other  cases  where  the 
applicant  for  such  writ  may  show  Itsdf  en- 
titled thereto  under  the  principles  of  equity.* 
but  In  addition  thereto,  the  remedy  by  In- 
junction la  given  'where  it  shall  at^tear  that 
the  party  applying  for  such  writ  is  ^titled 
to  the  relief  demanded,  and  such  relief,  or 
any  part  thereof,  requires  the  restraint  of 
some  act  prejudicial  to  the  applicant  Sum- 
ner V.  Crawford,  91  Tex.  129,  41  3.  W.  99*. 
*   *   *   Applying  the  prlndples  he*  laid 
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down,  it  It  were  shown  that  the  wires  or 
cablai  of  defendant's  Un^  left  tn  their  tben 
place,  would  fcUl  or  destroy  plalntUTB  trees, 
he  would  be  entitled  to  the  extraordinary 
zemed7  sought,  although  be  would  haTe  hto 
action  for  damages  tax  destruction  of  bis 
trees." 

It  should  be  understood  that  In  deciding 
this  case  we  have  not  anticipated  questions 
Involving  the  right  of  the  conrt  to  grant  the 
Injunction  prayed  for  on  final  hearing  upon 
the  merits,  but  have  decided  only  such  ques- 
tions as  assail  the  Judgment  of  the  court  In 
refusing  to  grant  the  writ  before  final  trial. 
Because  the  conrt  did  not  err  In  refusing  the 
Injunction  sought,  the  Judgment  from  which 
this  aifteai  Is  teiktax  Is  affirmed. 

Affirmed. 


ATCHISON,  T.  ft  S.  F.  BT.  GO.  et  aL  v. 

LUCAS. 

{Court  of  Civil  Appeals  of  Texas.  Galveston. 
Dec.  17,  1910.  On  Motion  for  Behearing 
Blay  16,  1912.  Motion  for  Farther  Behear- 
ing Denied  Jone  6,  1912.) 

1.  Tbzal  (1 101*)— IifBiauonoin— "f^ORT  or 

Bvidbhoe. 

An  Instmction  assuming  as  a  fact  a  mat- 
ter wliich  was  proven  onl^  by  the  uncorrobo- 
rated testimony  of  plaintiff  is  erroneous. 

[Ed.  Note.— For  other  casea,  see  Trial  Cent 
Dig.  II  420-481.  436;  Dec  Dig.  }  181.* j 

On  Motion  tor  Behearing. 

SL  ApnuL  AnD  Brbob  <i  107S*)~-Bkvisw— 

QnssnoNB  Pbbsbnted. 

Where  one  defendant's  brief  had  do  aa- 
algnment  of  error  as  to  tbe  giving  of  a  charge 
not  supported  by  the  evidence,  the  Judgment 
must  stand  as  to  it,  despite  that  error. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,^  Cent.  Dig.  U  4256-4261;   Dec  Dig.  { 

Appeal  from  Harris  County  Court;  A.  E. 
Amerman,  Judge. 

Action  by  Mrs.  R.  A.  Lucas  against  the 
Atchison,  Top^  ft  Santa  F£  Railway  Com- 
pany and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Judgment  re- 
Teraed  and  remanded  as  to  the  defendant 
named,  and  affirmed  as  to  the  other  after 
answers  by  the  Supreme  Court  to  certified 
questions,  found  in  144  S.  W.  1126. 

Terry,  Cavln  ft  Mills  and  A.  H.  Oalwell, 
all  at  OslTSStoUf  and  Rodman  S.  Gosby,  of 
Honstcm,  for  appelant  Atchison,  T.  &  S.  F. 
By.  Co.  Bakw,  Botts,  Parker  ft  Garwood, 
iMOBt  Wolters  ft  Storey,  and  Wm.  A.  Vin- 
son, all  of  Houston,  for  appellant  Texas  ft 
K.  O.  B.  Go.  L.  B.  Blankenbecfcm  and  Nw- 
man  Atkinson,  for  appellee. 

EKB8B,  J.  This  Is  a  suit  Instituted  In 
tbe  county  conrt  by  Mrs.  B.  A.  Lucas  against 
tbe  Atchison,  Topdui  ft  Santa  F<  Baflway 
Company  and  the  Texas  ft  New  Orleans 
Railway  Company  to  recover  damages  for 
ber  ejection  from  one  of  the  passenger 

*War  otlMT  oases  see  iame  topic  and  osotlon  NUHBHR  In  Dec.  Dig.  a  Am.  Dig.  K»t  No.  Series  *  Rep'r  IndexM 


trains  of  ths  latter  company.  A  trial  result- 
ed In  a  verdict  and  Judgment  for  plalntUf 
for  $500.  Upon  motion  for  a  new  trial  the 
court  suggested  a  remittitur  of  |100,  which 
was  filed,  and  thereupon  tbe  Judgment  was 
finally  ratered  for  $400.  From  the  Judg- 
ment; their  motion  for  a  new  trial  having 
been  overruled,  the  defmdants  appeal. 

On- December  3,  1807,  appellee  purdiased 
at  Atianta,  Ga.,  from  tiie  Atianta  ft  West 
Point  BaUway  Company,  a  ticket  to  Okla- 
homa 01^  and  return  over  the  Issuing  road 
and  several  connecting  lines,  Including  the 
Texas  ft  New  Orlrans  Railroad,  and  the  At- 
chison, Topeha  ft  Santa  F4  Railroad;  the 
latter  road  bdng  the  tennlnal  line  In  ber 
route.  The  ticket  was  Issued  with  the  fol- 
lowing conditions  printed  thereon: 

"First  In  selling  this  reduced  rate  ticket 
for  passage  over  other  lines,  and  In  check- 
ing baggage  on  it,  this  company-  acts  only 
as  agent,  and  is  not  responsible  beyond  its 
own  line." 

"Fourth.  This  ticket  shall  not  be  good 
for  return  passage  unless  the  holder  Identi- 
fies Mm  or  herself  by  signature  on  the  back 
thereof;  and  otherwise,  as  original  purchas- 
er, to  the  satisfaction  ot  the  agent  of  termi- 
nal line  at  destination  of  ticket,  and  when 
officially  signed  and  stau^pcd  by  said  agent, 
this  ticket  shall  then  be  good  for  return 
passage  of  the  original  purcSiaaer  only,  leav- 
ing destination  only  on  date  so  stamped  and 
cancelled  on  back,  provided,  return  jus^age 
Is  made  to  original  starting  point  within 
the  numbor  of  days  Indicated  under  head  of 
return  transit  Iboolt"' 

"Ninth.  That  no  agoxt  or  employe  of  any 
line  over  which  the  purchaser  Is  entiUed  to 
trav^  by  the  terms  of  tills  ticket  has  any 
power  to  alter,  modify  or  waive  In  any  man- 
ner any  of  the  conditions  named  In  tlUs  con- 
tract 

"In  consideration  of  the  reduced  rate  at 
which  this  ti^et  la  sold,  I,  the  original  pur- 
chaser, hereby  agree  to  be  governed  by  all 
the  conditions,  as  stated  above,  and  by  all 
other  reasonable  rules  and  r^EUlations  of 
any  of  the  companies  over  whose  line  it 
reads,  constituting  part  of  this  contract,  and 
that  I  will  not  seek  to  hold  any  of  such 
companies  liable  for  damage  resulting  to  me 
from  any  statement  of  any  employs  thereof 
not  in  acoorduice  with  the  terms  of  this 
contract,  as  expressed  upon  this  ticket 

"To  Purchaser:  Bead  the  omtract,  and 
take  notice  that  the  return  part  of  this  tick- 
et must  be  stamped  and  your  signature  wit- 
nessed In  the  manner  prescribed  before  It 
will  be  honored  for  passage." 

Up<m  this  ticket  appellee  was  carried  over 
the  several  lines  to  Oklahoma  City.  On  or 
about  the  llOk  of  December,  desiring  to  re- 
turn to  her  home  at  Atlanta,  It  Is  alleged  in 
the  petition,  and  testified  appellee,  that 
sbe  presented  this  ticket  to  the  agent  of  the 
Atchison  road  at  Oklahoma  City  in  order 
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tliat  Bbe  mlglit  be  ldentl0ed  and  tbe  ticket 
validated  bj  said  agent  fOr  her  return  trip; 
that  8be  called  upon  tbe  agent  to  stamp  tbe 
ticket,  and  InsiBted  that  be  do  bo,  In  accord- 
ance vltb  the  conditions  thereof,  but  the 
agent  declined  to  sign  and  stamp  the  ticket 
and  assored  appellee  that  the  proper  place 
to  have  thlB  done  was  at  Houston,  where 
she  was  going  to  stop  orer.  Appellee  then 
proceeded  over  the  Atchison,  Topeka  &  San- 
ta F4  and  the  Onlf,  Colorado  &  Santa  F6 
lines  to  Houston;  no  objection  being  made 
on  either  line  to  the  ticket  When  she  pre- 
sented her  ticket  to  the  agent  of  the  Texas 
'&  New  Orleans  Company  at  Houston  to  be 
validated  by  signing  and  stamping,  the  agent 
refused  to  do  this,  telling  her  that  be  had 
no  authority  to  do  so,  but  it  should  hare 
beoi  done  at  Oklahoma  City  by  the  agent  of 
the  Atchison  toad.  Appellee  explained  to 
him  that  she  had  tried  to  hare  this  done, 
telling  blm  of  tbe  drcumstances  stated 
above ;  but  the  agent  at  Honstint  persisted 
In  bis  refusal  on  the  ground  of  his  want  of 
auttunlty.  Appellee  then  boarded  the  train 
of  tbe  Texas  &  New  Orleans  Railroad,  and 
when  the  conductor  called  for  her  tidcet 
produced  Qie  nnvalidated  return  trip  tidcet 
referred  to.  The  conductor  refused  to  ac- 
cept it  for  passage,  although  she  eq;>labied 
to  him  her  efforts  and  faUure  to  get  it  rail- 
dated,  and  told  her  he  would  hare  to  put 
her  off  unless  she  paid  fare.  This  she  re- 
fused to  do,  as  she  bad  not  the  money,  and 
the  conductor,  accordingly,  put  her  off  at 
Dayton,  a  station  a  short  way  out  of  Hous- 
ton* using  no  more  force  than  was  necessary 
and  acting  without  any  harshness,  as  ex- 
pressly  found  by  the  Jury.  Appellee  re- 
mained at  Dayton,  according  to  her  testimo- 
ny about  2  hours,  according  to  tbe  testimo- 
ny of  trainmen  about  20  minutes,  wlioi  she 
caught  a  train  for  Howton  and  returned  to 
that  point  Sl^  remained  there  a  day  or 
two.  and,  her  ticket  baring  been  fixed  by 
tiie  Genonl  Passei^er  Agent  of  ttie  Texas 
ft  New  Orleans  Company,  she  left  for  her 
bom&  Appellee  testified  that  the  weath« 
was  had  when  she  was  put  off,  that  she 
was  unwell,  and  whoi  she  returned  to  Hous- 
ton slie  had  to  send  for  a  doctor;  that  she 
liad  to  borrow  money  to  pay  her  expenses 
tSten,  eto.  She  also  testtfled  that  she  was 
rery  harshly  treated  by  the  conductor  In 
ejecting  ber  from  the  train  at  Dasrton,  but 
by  special  finding  ^e  rerdlct  of  the  Jury 
negatlred  this.  Testimony  was  tntroduced 
by  appellants,  which,  if  true,  showed  Out 
appcaiee  was  assured  by  the  ticket  agent  at 
Houston  that  she  would  not  be  allowed  to 
ride  fm  tbls  unralidated  ticket;  that  she 
tried  to  pass  through  the  gate  to  the  train 
shed,  whidi  wM  necessary  to  gain  access  to 
the  train,  latere  she  was  required  to  exhibit 
her  ticket;  that  she  showed  to  the  gatonan 
bw  return  trip  ticket,  which  he  refused  to 
accept,  and  refused  to  let  hee  pass  through 
the  gate;  that  she  then  bought  a  ticket  to 


Liberty,  a  station  on  the  line  of  tbe  Texas 
ft  New  Orleans  Company,  a  few  mUes  be- 
yond Dayton,  where  tbe  was  put  offl;  md 
upon  this  ticket  tfie  was  allowed  to  pass 
through  tbe  gate  and  board  the  train. 

As  we  liare  concluded  that  tbe  Judgment 
should  be  reversed  and  the  cause  remanded, 
we  will  indicate  briefly  the  grounds  of  onr 
action;  the  questltms  arising  being  fmsent- 
ed  by  appropriate  asslgnmoits  ct  arm. 

The  court  instructed  tbe  Jury  that  the 
ticket  agent  at  Oklahoma  City  was  tbe 
agent  of  both  the  Atxhlsoo,  Topeka  ft  Santa 
Ft  road  and  the  Texas  ft  New  Orleans  road 
for  the  purpose  ct  ralidating  the  plaintiff's 
ticket,  and  both  roads  wonld  be  liable  for 
the  resist  of  his  ^ure  to  ralldato  plain- 
tiff's ticket.  This  charge  was  correct,  as 
applied  to  the  facto  otf  this  case.  The  ccnn- 
pany  at  Atlanta  which  sold  the  tl<^et  was 
tbe  agent  of  each  of  the  connectiDg  lines  ftn 
this  puzpose,  and  its  act  in  designating  the 
agent  of  tbe  terminal  line  at  Oklahoma 
<Ms  as  the  person  by  whom  the  ttcbet 
should  be  validated  for  the  return  trip  was 
the  act  of  each  of  the  connecting  lines,  and 
made  snch  agent  tbe  duly  authorised  agent 
of  each  line  for  tbls  purpose.  Eladi  coupon 
of  the  throi^  ticket  must  be  taken  ai 
though  issued  by  the  company  orwr  whose 
line  it  calls  for  passage.  HcCoUnm  ▼.  BaU- 
road,  81  Utah,  «4,  88  Fac.  064:  IflUs  v. 
Batlroad.  lU  Hd.  260,  TS  AtL  88S.  184  Am. 
St  Rep.  ^9;  0  Cyc  S71. 

This  does  not  conflict  with  tbe  conditita 
that  neither  of  tbe  connecting  lines  should 
be  respondble  beyond  ito  own  line.  It  fol- 
lows tiiKt  when  aiveUee  had  d<me  all  thtt 
she  was  required  to  do  to  hare  ber  ticket 
validated,  but  was  unable  to  do  so  throuili 
the  refusal  of  the  agmt  of  all  of  tbe  lines 
to  do  bis  duty,  she  had  not  forfrited  ha 
right  to  transportation  orer  each  of  tbe 
lines  upon  this  ticket,  and  was  therefore 
wrongfully  ejected.  Raflway  Co,  r.  Payne. 
99  Tex.  40,87  8.  W.  830,70I«.R.A.9M,122 
Am.  St  Rep.  OOS. 

The  terminal  line  had  Impliedly  oontraet- 
ed  vlth  the  passenger  that  it  would,  tlirov^ 
Ita  ag^t  validate  the  ticket  so  as  to  make 
It  good  for  return  passage  over  all  the  lines 
and  was  responsible  for  such  damages  as  re- 
sulted from  ita  faDure  to  do  so^  on  eltlier  of 
the  connecting  Ihiea,  but  eadi  of  the  otfatf 
lines  would  be  liable  only  ftir  sudi  damages 
as  m^t  therein  result  on  ita  own  line. 

[1]  It  was  error  to  instruct  the  Jury,  la 
substance,  that  appellee  bad  tried  to  have 
hor  ticket  validated  at  Oklahoma  Qtr.  bat 
had  not  been  able  to  do  so.  on  account  ct 
the  refusal  of  the  agent  there.  Tbe  only 
testimony  on  this  point  waa  that  of  appellee. 
She  was  an  interoted  witness,  and  In  addi- 
tion her  testhnony  on  othor  pobita  was 
sharply  contradicted,  and  u  to  the  drcum- 
stances under  which  she  was  ejected  from 
the  train,  the  Jury,  by  a  special  finding,  de> 
Glared  ber  testimony  to  be  untrue.  Tbe  Jury 
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was  not  bound  to  beUeve  her  uncorroborated 
Btatemoit,  atthongb  not  contradicted,  and 
the  Issue  should  have  been  submitted  to  the 
jury.  Coats  v.  EUIott,  23  Tex.  613;  RaU- 
way  Co.  T.  Johnson,  23  Tex.  CIt.  App.  192, 
66  S.  W.  772;  Railway  Co.  v.  Taylor,  103 
Tex.  8»T,  126  S.  W.  1117,  1200;  Turner  v. 
•Grobe,  24  Tex.  Civ.  App.  557,  69  S.  W.  683; 
Life  Ins.  Co.  v.  VUleneuve,  29  Tex.  CIt. 
App.  183,  68  S.  W.  203;  Cosby  t.  Stlmson, 
26  S.  W.  275;  Gonzales  v.  Adoue,  66  S.  W. 
648 ;  Crosby  t.  Presbyterian  Church,  46  Tex. 
CiT.  App.  Ill,  99  S.  W.  686;  Helerman  t. 
Robinson,  26  Tex.  CIt.  App.  491,  63  S.  W. 
657;  HelBig  Rice  Co.  t.  Fairbanks,  46  Tex. 
Clv.  App.  383,  100  S.  W.  960. 

There  was  erldence  which,  If  true,  showed 
that  appellee,  when  the  agent  at  Houston  re- 
fused to  validate  her  ticket,  knew  that  she 
would  not  be  allowed  to  travel  on  It  over  the 
Texas  &  New  Orleans  road,  that  she  applied 
for  admission  at  the  gate  on  this  ticket  and 
was  refused,  and  then,  In  order  to  gain  ad- 
mission to  the  train,  through  the  gate,  bought 
a  local  ticket  to  Liberty,  upon  which  she 
was  passed  through  the  gate.  The  passage 
through  the  gate  was  the  same  as  admission 
to  the  train,  and  the  case  must  be  Judged 
precisely  as  if  appellee  had  presented  herself 
with  this  ticket  at  the  door  of  the  car  and 
been  refused  admittance  by  some  person 
placed  there  for  the  purpose  of  examining 
ber  ticket,  and  had  afterwards  gained  access 
to  the  train  by  any  deceitful  device.  This 
circumstance  takes  this  case  out  of  the  doc- 
trine announced  in  Railway  Co.  v.  Payne, 
Bupra,  Railway  Co.  v.  Halbrook,  12  Tex.  Civ. 
App.  475,  83  S.  W.  1028,  RaUway  Co.  v.  Bar- 
low, 104  aa.  213,  30  S.  E.  732,  69  Am.  St 
Rep.  166,  and  other  cases  which  hold  that 
a  passenger  having,  by  the  twms  of  his  con- 
tract, a  right  to  be  carried  on  his  ticket, 
notwithstanding  a  failure  to  comply  strictly 
with  its  conditions,  due  to  the  fault  of  the 
carrier,  may  assume  that  the  carrier  will  do 
its  duty  until  he  learns  to  the  contrary  when 
lie  presents  himself  tor  transportation.  Ap- 
ptfleet  if  this  testimony  be  true,  had  In  fact 
preeonted  herself  for  transportatloii  to  the 
gateman,  whose  business  tt  was  to  see  that 
no  oae  passed  through  the  gate  for  the  pnr- 
poM  <tf  boarding  the  train  who  did  not  have 
a  proper  tfadcrt.  The  railway  tduse  to  adopt 
tbSm  plan.  Instead  of  pladog  some  one  at  the 
door  of  the  car  for  this  pnrpoee.  It  in  snch 
case  aK>dlee  conld  by  any  derloe  gain  ac- 
cess to  the  train  and  then  diarge  the  car- 
xier  with  the  consequences  of  her  ejection,  by 
the  same  procen  or  reasoning  after  having 
tieen  once  ejected,  she  could  by  ^aln  board- 
ing the  train,  if  she  could  do  b<^  charge  the 
canier  with  the  conseqnenees  of  a  second 
cg^nlsioii,  and  so  <«  as  mai^  thnes  u  this 
sort  of  a  scheme  could  be  worked.  We  do 
not  understand  this  doctrine  to  be  asserted 
by  any  decided  case,  nor  to  be  a  It^cal  con- 
clusion Drom  the  doctrine  referred  to  as  laid 


down  in  the  Payne  Case  and  other  cases  cit- 
ed. So  we  must  conclude  that,  If  appellee 
obtained  access  to  the  train  under  the  cir- 
cumstances Indicated,  she  did  so  with  abso- 
lute knowledge  that  she  would  be  ejected, 
and  assumed  the  risk  thereof.  In  such  case 
It  was  her  duty  to  treat  the  refusal  of  the 
gateman  to  allow  -  her  ta  pass  through  the 
gate  as  a  final  breach  of  the  contract  of  the 
carrier,  and  to  hold  It  for  the  damages  re- 
sulting therefrom,  but  not  for  such  damages 
as  resulted  from  her  further  ejection  from 
the  train.  Railway  Co.  v.  Scoot,  34  Tex. 
Civ.  App.  601,  79  S.  W.  642.  The  mere  re- 
fusal of  the  agent  at  Houston  to  stamp  her 
ticket  did  not  have  this  effect,  nor  his  tell- 
ing her  that  she  would  not  be  allowed  to 
travel  on  the  ticket  She  could  still,  in  spite 
of  this,  under  the  authorities  cited,  assume 
that  the  carrier  would  honor  her  ticket  when 
presented  for  transportation.  Charges  were 
asked  presenting  this  issue  which  were  re- 
fused, and  the  question  is  presented  by 
proper  assignments  of  error.  This  refusal 
was,  we  think,  error. 

Other  assignments  of  error  not  disposed  of 
by  what  we  have  here  said  are  overruled. 

In  view  of  another  trial  we  will  not  pass 
upon  the  question  of  excess  In  the  verdict 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

On  Motion  for  Behearing. 

Upon  the  original  submission  of  this  case 
in  this  court  the  Judgment  of  the  trial  court 
was  reversed  and  the  cause  remanded  on  two 
grounds:  First  that  the  court  erred  in  re- 
fusing to  give  a  special  charge  submitting 
the  issue  that  when  appellee  was  refused 
admission  through  the  gate  at  the  station, 
she  should  have  accepted  this  as  a  breach 
of  the  contract  of  carriage  and  was  entitled 
to  recover  only  such  damages  as  accrued  to 
her  from  snch  breach;  and,  second,  for  er- 
ror in  charging  the  Jury  as  a  matter  of  law 
that  Mrs.  Lucas  had  done  all  that  she  was 
required  to  do  In  trying  to  get  her  ticket 
validated  or  signed  by  the  agent  of  the  At- 
chison, TiqiAa  ft  Santa  FA  Railway  Com-' 
pany  at  Oklahoma,  this  tact  resting  solely 
upon  her  own  testimony.  Upon  motion  for 
rehearing,  tiie  first  question  above  stated  was 
certlfled  to  the  Supreme  Court  and  In  an- 
swering such  question  it  was  held  that  this 
court  was  In  error.  A.,  T.  &  S.  F.  By.  Ca 
et  al.  T.  B.  A  Lucas,  144  S.  W.  1126.  Opin- 
ion deHvered  by  the  Supreme  Court  March 
27,  1912;  opinion  of  this  court  Decttuber  17, 
1010;  neither  yet  officially  published. 

{2]  As  this  leaves  the  second  ground  up- 
on which  our  reversal  rested — that  Is,  that 
the  trial  court  erred  in  charging  the  Jury 
as  matter  of  law  that  Hrs.  Lucas  bad  done 
everything  she  could  do  to  have  her  ticket 
validated  by  the  agent  of  the  Atdtilson,  To- 
1  peka  &  Santa  V6  Railway  Company  at  Okla- 
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homa  dtr— tiie  judgment  of  rereraal  would 
haTo  to  stand  on  accwimt  of  tbia  error.  But 
in  tbe  motion  for  rehearing  onr  attwUfHi  Is 
called  to  the.ftct  that  tbere  la  no  aailgninqit 
of  error  preaoited  on  tbe  part  of  .the  Texas 
&  Nev  Orleans  Ballroad  Company  to  this 
acUon  of  the  trial  court,  but  that,  on  tbe 
contrary,  it  Is  stated  In  its  bri^  that  tbe 
uudtspnted  evidence  established  the  fact  re- 
ferred to.  The  action  was  against  both 
roads.  Tbe  Texas  ft  New  Orleans  Company 
in  their  answer,  in  case  of  recovery  against 
it,  sought  recovery  over  against  the  Atclii- 
scm,  Top^  ft  Santa  V6  Company.  Judg- 
ment was  raadored  against  both  defend- 
ants In  favor  of  plaintiff,  but  denying  the 
prayer  of  the  Texas  ft  New  Orleans 
Company  for  recovery  over  against  its  co- 
defoidant  No  asslgnmoit  of  error  to  this 
part  of  the  judgmrait  Is  preeraited  In  the 
brief  of  the  Texas  &  New  Orleans  Ballroad 
Company.  The  parties  made  separate  de- 
fenses, and  filed  separate  briefs  in  this  court 
The  judgment  against  the  Texas  ft  New  Or- 
leans Railroad  Company  cannot  be  reversed 
for  errors  not  presented  In  Its  brief.  As  to 
it  such  errors  must  be  considered  as  waived, 
and  this  is  not  afTected  by  the  fact  that  such 
orrors  are  presuited  in  tbe  brief  oT  its  co- 
defenhant 

As  the  case  stands,  under  the  ruling  of  the 
Supreme  Court  In  Its  answer  to  the  certified 
question,  no  errors  are  presented  In  tbe  brief 
of  the  Texas  ft  New  Orleans  Railroad 
Company  which  authorize  a  reversal  of  the 
Judgment  against  It,  and  as  to  it  the  Judg- 
ment Is  affirmed.  For  the  error  In  the 
charge  of  the  court  referred  to,  and  pToper- 
ly  presented  by  the  second  assignment  of  er- 
ror of  the  Atchison,  Topeka  ft  Santa  F6 
Railway  Company  in  its  brief,  and  as  to 
which  we  adhere  to  our  former  opinion,  the 
Judgment  is  reversed  as  to  It,  and  the  cause 
remanded  for  a  new  trial  In  accordance  with 
the  opinion  of  this  court,  except  In  so  far 
as  such  opinion  is  overruled  by  the  opinion 
of  the  Supreme  Court  referred  to  herein. 


BOUTH  et  iL  t.  TSXAS  TBAGTION  OO. 
(Ooort  of  OvU  Appeals  of  Texas.  Dallao. 

June  8,  1912.) 

1.  BMUnm  DOICAIIT  (1  149*) —CoiTDIBmA- 
TlOIf  PBOOBBDINaa— Dauagbs— OrrsBT  OF 
Benefits. 

In  order  for  the  benefits  conferred  by  the 
building  of  a  railroad  to  offset  damages  that 
accrue  by  reason  of  the  condemnation  of  the 
right  of  war.  the;  must  apply  to  tbe  particular 
property  damaged,  and  not  be  such  benefits  as 
are  generally  shared  in  by  other  property  In 
the  oeighbornood. 

[Eid.  Note. — For  other  cases,  see  Eminent 
Doinidn,  Cent  Dig.  H  390-393;  Dec  Dig.  | 
146.»] 

2.  EunniTT  DouAXN  (I  124*)  —  Condemna- 
tion PBOCEBDINOS— -MGABUBE  OF  DaUAOES. 

Where  a  railroad  company  wrongfully  took 
possession  of  land,  and  conatructed  its  road 


urithout  ha^QK  paid  or  deposited  the  emoant 
awarded  by  tne  commfsaioners,  the  meaanra 
of  damages  for  the  land  taken  was  Its  market 
value  at  the  dste  of  the  txlal,  and  not  iti 
lesser  value  at  the  date  it  was  tak«i. 

[Ed.  Note,r-For  other  cases,  see  Zteinent 
Domain,  Cent  Dig.  »  832-844;  Dee.  Di*.  i 

8.  Eminent  Domain  (1  247*)  —  CoirDEacvA- 

nON  FBOOBSDXNQS— IHTCBESI  OR  DAMAOEA 

—Plkadiros. 

Where  the  landowner^  pleadlos  in  pro* 
ceedingB  to  condemn  a  railroad  right  of  way 
did  not  ask  for  interest  upon  tbe  amoant  of 
damages  allowed  and  none  was  awarded  by  the 
jury,  tbe  court  had  no  right  to  give  Jod^ent 
tberefor. 

[Ed.  Note.— For  other  eases,  see  Eminent 
Domain,  Gent  Dig.  H  688-643;  Dec  Dig.  i 

247.*J 

4.  Eminent  Domain  (I  247*)  —  Condemna- 
tion PBOOXEDINOS— INTEBEBT  AS  DAJfAOK& 

Where  land  condemned  for  a  railroad  rf^U 
of  way  was  assessed  at  its  incressed  valne  at 
the  time  of  the  trial,  the  owners  were  not 
entitled  to  interest  from  a  prior  time  at  wbidl 
tbe  railroad  company  went  mto  possession. 

[Ed.  Note.— For  other  cases,  see  Bminoit 
Domain,  Cent  Dig.  i|  688-^;  Dec  Dig.  | 
247.*] 

5.  Eminent  Domain  (|  136*)  —  CoHDncrA- 

TION  PbOCBEDINQS— DAMAGES. 

The  fair  cash  market  ralue  of  land  con- 
demned for  a  railroad  right  of  way  is  not  the 
market  ralue  of  the  atrip  taken  when  consid- 
ered by  itself,  but  Is  its  valoe  as  a  part  nS 
the  tract  of  which  it  forms  a  part 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  U  863-366;  Dec  Dig.  i 
136.*] 

Appeal  from  Collin  County  Court;  H.  L. 
Davis,  Judge. 

Gondfflunation  proceedings  by  the  Texas 
Traction  Company  against  Mrs.  Ii.  A.  Boutta 
and  others.  From  the  Judgment  on  the  com- 
missioners' award,  Uie  landowners  apoeal. 
Beversed  and  remanded. 

O.  B.  Smith  and  F.  EL  Wilcox,  both  of 
McKlunfOT)  for  appdiants.  J.  B.  Gkmgh  and 
Abemathy  ft  Abemathy,  all  of  IfcKlnney. 

for  appdlee. 

BAINBY.  O.  J.  This  suit  was  brought 
by  app^ee  to  condemn  a  certain  atrip  of 
land  owned  by  aM>^lanti  for  rii^t  of  way  of 
its  interurban  railroad  track.  Tlie  comity 
Jodge  appointed  coDunlsstoners  to  nna—  the 
damages,  and  they  awarded  tbe  sum  of  1900, 
to  which  appellants  objected  for  the  icaaoa 
that  the  award  was  too  smalL  A  trial  was 
bad  on  the  lasuM  Joined,  and  tlie  jury  ns- 
dered  a  verdict  for  $86L70,  and  apportioned 
said  amoant  among  Hie  owners  of  the  land, 
and  Judgment  rendered  accordingly.  From 
this  Judgment  the  owners  of  the  land  have 
an;»ealed. 

Apptilant^  first  ssajgnment  of  mm  Is: 
"The  wdlct  ct  the  Jury  la  contrary  to  the 
law  and  evidonc^  in  this:  00  TbB  great 
weight  «C  tbe  ovtdenoe  shows  that  tiio  land 
sou^t  to  be  condemned  was  worth  approxi- 
mately $100  per  acre,  and  tbe  def  aid  ants 
were  damaged  Hxwbj  to  the  extent  of  81^ 


•Tor  other  c«ms  m  same  topic  ud  Mctlon  NQHBBB  In  Dec.  Dig.  *  Am.  Dig.  K«r  No.  Scrlas  4  Bep^  Xadezas 
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100.  (b)  The  ondisputed  evidence  shows  that 
the  operation  and  construction  of  plaintiff's 
interurban  road  through  defendants*  land 
at  the  place  in  question  caused  man^  Incon- 
Teniences  which  greatly  diminished  the  val- 
ue of  the  remainder  of  the  tract  of  land, 
and  the  Jury  did  not  allow  any  damage 
whatever  for  these  special  Injuries,  which 
were  established  by  undisputed  testimony, 
(c)  The  undisputed  evidence  shows  that  the 
defendants  did  not  receive  any  special  bene- 
fits from  the  construction  and  operation  of 
plaintiff's  road  through  their  land  which 
would  offset  In  whole  or  in  part  any  special 
injuries  sustained.  {&)  The  verdict  of  the 
jury  is  contrary  to  all  the  evidence  In  the 
case,  and  is  not  suppo'rted  by  any  evidence 
In  the  case  In  so  far  as  the  amount  is  con- 
cerned. The  damage  awarded  being  entire- 
ly too  little  and  not  supported  by  any  evi- 
dence, (e)  the  Jury  found  In  their  verdict  In 
part  as  follows:  *We  also  find  that  any  dam- 
age done  by  said  company  constructing  its 
road  thereon  Is  fully  offset  by  enhancing  the 
value  of  the  remaining  land  not  taken.'  And 
this  finding  of  the  Jury  is  not  authorized 
by  law  nor  the  charge  of  the  court;  the  evi- 
dence showing  that  the  remainder  of  said 
land  did  not  receive  any  special  benefits  by 
the  construction  of  said  road."  The  con- 
tention is  that  "the  uniUsputed  evidoice 
Bhows  that  the  operation  and  construction  of 
plaintiff's  Interurban  road  through  defend- 
ants' land  at  the  place  In  question  caused 
many  inconveniences  which  greatly  damaged 
the  value  of  the  remainder  of  the  tract  of 
land  known  as  the  Bouth  home  place,  and 
the  Jury  did  not  allow  fn  their  verdict  any 
damages  for  these  special  injuries." 

[1]  The  Jury  by  their  verdict,  among  other 
findings,  say :  "We  also  find  that  any  dam- 
age done  by  said  company  constructing  Its 
road  thereon  Is  folly  offset  by  enhancing  the 
value  of  the  r«nalning  land  not  taken." 
Th«e  was  testlmoi^  to  the  effect  that  ap* 
pellants'  land,  other  than  that  taken,  had 
been  specially  damaged,  bnt  there  Is  no  tes- 
timony showing  that  the  construction  of  the 
road  had  conferred  any  benefit  other  than 
the  increase  In  the  value  of  the  remaining 
land,  and  Uils  increase  in  the  value  of  land 
was  conunon  to  all  land  in  tlutt  community, 
so  this  increase  cannot  be  considered  as  an 
oflAet  to  any  special  Injury  done  the  ra* 
malnder  of  the  land.  In  order  to  offset 
damages  tbat  aceme  by  reason  of  the  con- 
demnation of  land,  the  benefits  conferred  by 
building  of  the  road  must  apply  to  the  par- 
ticular property  damaged,  and  not  m<A  b«ie- 
flts  as  are  generally  shared  In  by  other 
property  In  tiie  neighborhood.  Ballway  Go. 
V.  Fuller,  68  Tex.  467;  Pochila  v.  Ballway 
Co..  81  Tex.  ClT.  App.  398,  72  S.  W.  256; 
Klrby  T.  Railway  Co.,  89  Tex.  Glv.  App.  252, 
88  S.  W.  281;  Railway  Go.  v.  Bell.  130  S. 
W.  635.  In  the  particular  Indicated  the  ver- 
dict of  the  jury  was  contrary  to  the  evl- 
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dence,  which  requires  a  reversal  of  the  judg- 
ment. 

[2]  The  appellee  asked  In  the  event  of  a- 
reversal  that  we*  consider  its  cross-assign- 
ment of  errors  which  In  effect  Is  that  the 
trial  court  erred  in  holding  that  the  measure 
of  damages  of  the  land  taken  was  its  market 
value  at  the  date  of  the  trial.  The  conten- 
tion Is  that  the  instruction  should  have  been 
to  find  the  market  value  of  the  land  at  the 
time  appellee  went  Into  [>ossesslon  of  same 
and  constructed  its  railroad  thereon.  The 
petition  to  condemn  the  land  for  right  of 
way  was  filed  April  12,  1907.  Commission- 
ers were  appointed  who  made  and  filed 
award  on  August  12,  1907,  and  on  said  last 
date  the  contest  was  filed.  On  May  12,  1911, 
the  verdict  and  Judgment  was  rendered. 

We  are  of  the  opinion  that  there  was  no 
error  In  the  holding  of  the  trial  court  on  this 
question.  The  railroad  never  i>ald  nor  de- 
posited the  amount  awarded  by  the  commis- 
sioners, but  took  possession  and  constructed 
its  road  over  the  land  and  its  possession  was 
lll^al  until  the  trial.  In  Railway  Co.  v. 
Ruby,  80  Tex.  172,  15  S.  W.  1040,  Slayton, 
C.  J.,  speaking  for  the  court,  said:  "The  rule 
is  believed  to  be  universal  that  compensa- 
tion must  be  estimated  by  facts  existing  at 
the  time  the  laud  is  taken,  though  there  Is 
some  diversity  of  opinion  as  to  whether  this 
occurs  when  the  proceedli^  to  condemn  are  ' 
Instituted  or  at  time  of  trial.  The  latter 
view  we  think  correct  In  its  practical  appli- 
cation, though  strictly  there  can  be  no  'tak- 
ing' within  the  meaning  of  the  law  until  the 
party  seeking  to  condemn  has  been  adjudged 
to  be  entitled  and  has  paid  or  secured  the 
compensation  fixed."  The  occupancy  of  the 
land  by  appellee  was  wrongful  and  no  bene- 
fit accrued  to  It  by  reason  of  such  holding. 
RaUway  Co.  t.  Cave.  80  Tex.  137,  15  8.  W 
786. 

[3,4]  Appellants'  fourth  assignment  is. 
"The  court  erred  In  refuring  to  amend,  re- 
form, and  re-entw  the  judgment  herein  so 
as  to  allow  the  defendants  6  per  cent  in- 
terest as  damages  upon  the  amount  of  dam- 
ages allowed  by  the  jury  and  tax  all  costs 
against  the  plalntlfC,  and  erred  In  overruling 
the  defendants*  motion  askli^  tbat  this  be 
done."  No  intoest  was  asked  for  in  the  ap- 
pellants' pleading,  and  none  awarded  by  the 
verdict  of  the  jury.  Under  these  circum- 
stances, the  court  did  not  have  the  right  to 
give  judgment  therefor.  Besides,  the  value 
of  the  land  was  assessed  at  the  time  of  the 
trial,  and.  it  being  shown  that  its  value  bad 
increased.  ai^)^nts  were  not  entitled  to 
Interest  in  this  suit  prior  to  that  time. 

[fij  The  eighth  assignment  Is:  "In  deter- 
mining the  fair  cash  market  value  of  the 
land  taken  for  plaintlfTs  right  of  way,  the 
jury  are  instructed  by  this  is  not  meant 
what  the  strip  of  land  taken  by  the  right  oC 
way  by  itself  would  be  worth  In  the  market, 
but,  as  a  part  of  a  piece  of  land  owned  by 
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d^endants,  and  of  which  It  formed  a  part, 
what  would  be  the  fair  cash  market  value 
per  jicre  tor  such  land,  and  allow  the  de- 
fendants at  such  rate  for  the  number  of 
acres  taken."  This  charge  states  a  correct 
principle  of  lav»  and  under  the  eridence 
should*  have  been  glTen. 

What  bag  been  said  Is  sufllcloit  to  ffolde 
the  court  on  another  trial,  and  the  discussion 
of  the  other  assignments  becomes  Imma- 
terial. 

The  Judgment  is  reversed,  and  cause  n- 
manded. 


ADELS  T.  JOSEPH. 

(Court  of  Civil  Appeals  of  Texas.  GalTeston. 
May  28,  1912.) 

1.  TsnPAss  TO  Tbt  Tnu  (S  44*)— DnBoixD 

TEBDtOT— BTIDBNOL 

Where,  In  trespass  to  try  title,  the  undis- 
puted evidence  was  that  plalotiff  took  posses- 
sion in  1895  or  1896  of  the  tract  of  which  the 
land  in  controrersy  was  a  part,  and  held  pos- 
session  of  same  bj  tenants  until  1910,  daring 
whldi  time  the  land  was  Inclosed  on  three 
^des  with  s  good  fence  and  on  the  foarth  side 
by  a  natural  barrier  sufficient  to  torn  stock, 
and  there  was  no  evidence  to  show  a  superior 
right  in  defendant,  the  court  properly  instruct- 
ed a  verdict  for  plaintiff  upon  the  issue  of  prior 
posssBsion,  though  there  was  evidence  that  in 
1909  defendant  bad  entered  upon  and  fenced 
the  land  In  controversy  and  such  fence  had 
Imme^tely  been  torn  down  bj  plaintifTs  ten* 
ant 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  |  06;  Dec.  Dig.  |  44.*] 

2.  Advebse  PoBSEBSioir  (I  63*)  — Abahdon- 

HKNI^EVIDBRCE. 

Where  possession  of  a  predecessor  of  the 
defendant  in  trespass  to  try  title  began  about 
42  years  before  the  trial,  and  continued  18  or 
20  years,  and  was  then  abandoued,  and  no 
claim  to  title  was  made  thereunder  until  20 
years  later,  such  possesaion,  being  deemed 
abandoned,  was  not  sufficient  evidence  of  title 
against  a  subsequent  possessor.  " 

[Ed.  NotSp^For  other  esses,  see  Adverse 
Possession,  Gent  Dig.  U  266-270:  Dec  IMg. 
IB8.*] 

8.  HuBBAHo  AND  Wm  ({  27S*)— GoionTitnT 

PSOFEBTT— RlQHTO  OF  SoaVIVOa. 

Where  husband  and  wife  obtain  title  to 
land  by  adverse  possession,  it  Is  community 
proper^,  and  upon  the  death  of  the  husband 
before  his  wife,  they  having  no  children,  title 
vesta  in  the  wife  under  Rev.  St  art  1696,  and 
upon  her  death  passed  to  her  heirs  and  not  to 
the  heirs  of  the  nnsband. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  ||  1008-1024;  Dec  Dig. 
»273.*] 

4^  TSESPASS  TO  IKT  TlTLB  ({  41*)  —  Bum- 

ciKHCT  or  BviDiNCB— Possession. 

The  possession  of  plaintiff  and  her  trans- 
ferees was  prima  facie  evidence  of  title  and 
sufficient  to  entitle  them  to  recover  against 
defendant  In  trespass  to  try  tide,  in  tike  ab- 
sence of  avldenee  sufficient  to  defeat  their 
right 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  §S  62,  63;  Dec.  Dig.  | 
41.*] 


6.  Tbebpass  to  Tbt  Tttee  (|  41*)  —  BxrwrX' 
ciBNCT  OF  Evidence— PaxsuicFTioN  —  Pot- 
session. 

In  trespass  to  try  title,  endence  of  titte  of 
third  persoQs  by  limitation  was  insuffident  to 
overcome  the  prima  facie  case  made  by  evi- 
dence of  the  possession  of  plaintiff  and  ber 
transferees,  in  the  absence  of  testimony  to 
connect  defendant  with  such  limitation  title; 
the  presumption  from  present  possession  nec- 
essarily iuclading  the  presumption  that  the 
possessors  had  acquired  the  limitation  title. 

[Ed.  Note.— For  other  cases,  see  Treapasa  to 
Try  TiUe,  Cent  Dig.  H  «2>  68;  Dec  Die  f 
41.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; J.  A.  Read,  Special  Judge. 

Trespass  to  try  title  by  Bfrs.  Rebecca 
Joseph  against  L.  BI  Adels,  In  which  F.  W. 
Vaughn,  L.  H.  Dunn,  and  the  Vaundun  Com- 
pany intervened  as  plaintiffs.  From  a  judg- 
ment for  the  Vaundun  Company,  defendant 
appeals.  Affirmed. 

Kennerly  &  Wamken,  <tf  Houston,  for  ap- 
pellant Fisher,  Sean  &  Campbell,  ot  Hous- 
ton, for  appellee, 

McMEANS,  J.  Suit  of  trespass  to  try 
title,  brought  by  Mrs.  Rebecca  Joseph  against 
h.  E.  Adela  to  recover  a  tract  of  1.37  acres 
of  land,  which  the  defendant  Adels  had  en- 
tered upon  and  inclosed  out  of  a  tract  of 
about  00  acres  claimed  by  the  plaintiff  at 
that  time.  During  the  pendency  of  the  suit 
plaintiff,  Mrs.  Rebecca  Joseph,  sold  the  90- 
acre  tract  to  F.  W.  Vaughn  and  L.  H.  Dunn, 
who  In  turn  sold  it  to  the  Vaundun  Com- 
pany, a  a>rporation,  and  before  the  trial 
Vaughn,  Dtmn,  and  the  Vaundun  Company 
intervened  In  the  suit  as  partys  plaintiff. 
The  case  was  tried  before  a  Jury  and  result- 
ed In  an  instructed  verdict  in  favor  of  the 
Vaundun  Company,  upon  whldi  a  Judgment 
was  accordingly  entered  for  It  for  the  land 
in  controversy.  From  this  Judgment  the 
defendant,  Adels,  has  appealed. 

[1]  By  his  first  assignment  of  error  appel- 
lant complains  that  "the  court  erred  In  in- 
structing the  Jury  to  return  a  verdict  for 
the  plaintiff  because  the  question  of  prior 
possession  of  the  premises  and  the  question 
of  title  by  limitation  through  possession  of 
Bald  premises  was  a  question  of  fact  which 
defendant  was  entitled  to  have  sabmitted  to 
and  passed  upon  by  the  Jury,  and  the  court 
was  not  authorized  to  take  the  case  from 
the  Jury." 

It  appears  that  Rebecca  Joseph  bought 
the  90  acres,  of  which  the  1.37  acres  Is  a 
part,  from  S.  8.  Ashe  by  deed  dated  May  29. 
1895,  apd  recorded  In  the  deed  records  of 
Harris  county  June  11,  1895.  On  January 
24,  1910,  during  the  pendency  of  the  suit, 
Rebecca  Joseph,  by  deed  of  said  date,  sold 
and  conveyed  the  land  to  F.  W.  Vaughn  and 
L.  H.  Dunn,  who  in  turn,  on  February  25. 
1910,  by  deed  of  said  date,  sold  and  conveyenl 
the  same  to  Vaundun  Company,  a  corpora- 
tion. 
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On  tbe  taoe  of  iidalntUTs  prior  possession, 
the  OTldence  In  tiie  record  sbows:  Tbat  In 
189S  or  1896  J.  M.  Smltb  leased  the  90  acres 
la  question  from  Rebecca  Jo8q;th  and  need 
the  same  for  a  pasture  for  about  two  years. 
That  he  was  succeeded  by  R.  B.  Hall,  who, 
as  Mrs.  Joaqth's  tenant,  used  the  property 
about  me  year,  and  he  was  then  snoceeded 
by  the  aald  J.  H.  Smith,  who,  as  Mrs.  Jo- 
B^h's  tenant,  held  possession  of  and  used 
tbe  land  for  five  or  six  years,  also  using  It 
as  a  pasture.  He  was  succeeded  by  J.  M. 
Danum,  who,  aa  Mrs.  Joseph's  tenant,  held 
possession  of  tbe  land  and  used  It  for  a 
pasture  for  seraral  years,  and  until  he  yield- 
ed the  possession  of  tbe  same  to  T.  0.  Dunn, 
and  Dunn,  also  as  Mrs.  Josh's  tenant,  held 
possession  of  and  used  tbe  land,  througb  bis 
snbtwan^  J.  H.  Davis,  until  the  land  was 
sold  1^  Mrs.  Joseph  to  Vaugban  and  Dunn 
dnrit«  the  paidmcy  of  the  suit  That  dur- 
ing the  continuous  use  and  possesion  of  the 
land  by  the  parties  named  as  Mrs.  Joseph's 
t»antB  the  land  waa  Inclosed  by  foices  on 
three  of  Its  sides,  and  the  fences  were  kept 
In  reasonably  good  repair,  ai^  on  the  side 
not  fenced  was  Bray's  bayou,  which  acted 
as  a  barrier  on  that  side,  and  that  the  land 
was  Onis  IndMed  suffldoktly  to  keep  cattle 
m  and  out  About  the  middle  of  the  year 
1900  def  aidant  Adels  entered  upon  the  90- 
acre  tract  and  fenced  1.87  acres  In  con- 
troversy. ^Is  fence  was  torn  down  and 
thrown  in  the  bayou  by  T.  C  Dunn,  who, 
at  said  time,  was  In  possession  of  tl»  land 
as  Mrs.  Joa^b's  tenant,  and  was  given  no- 
tice by  Zhmn  not  to  put  it  up  again. 

These  facts  were  practically  undteputed, 
and.  In  the  absence  of  evidence  to  show  In 
defmdant  a  superior  right  to  the  land,  dear- 
ly warranted  the  court  In  Instructing  a  ver- 
dict for  plalntiflF  Vanndnn  Company  on  the 
issue  of  prior  possession.  Burroughs  v. 
Farmer,  46  S.  W.  840;  House  v.  Beavis,  89 
Tex.  630,  8S  S.  W.  1063;  Duren  v.  Strong.  63 
Teac.  881;  Caplen  v.  Drew,  64  Tex.  495;  Wat- 
Uns  V.  Smith,  91  Tex.  691,  46  S.  W.  660; 
Saxton  V.  Corbett.  122  S.  W.  76. 

[<]  In  rebuttal  of  the  foregoing  facts,  de- 
fendant proved  that  about  42  years  before 
the  trial  one  Tom  Harris  settled  on  the  1.37 
acres  of  land  In  controversy,  Inclosed  the 
earner  built  a  house  thereon,  and  lived  there 
with  Ills  wife.  Charity  Harris,  for  ten  or 
twelve  years,  when  he  died ;  that  after  his 
death  Charity  Harris  lived  on  the  land 
about  two  years  and  then  moved  away,  and 
Sam  Hoi&tns,  as  hw  toiant,  moved  on  the 
land  and  lived  thae  about  three  years,  and 
then  the  witness  George  Washington  used 
the  land,  aa* Charity  Harris*  tenant,  three 
yean^  after  wfaicb  lUl  possession  of  the  land 
waa  abandoned,  and  from  that  time  there 
had  been  no  fence  around  the  land  until 
tbe  appellant  put  his  fence  there  fh  1909. 
It  was  further  afaown  that  Tom  and  Charity 
Harris  had  no  Chlldroi.  A  deed  of  general 
warranty  from  Tobe  Hayes  and  wife,  Ellen 


Hayes,  conv^tng  the  land  In  controversy  to 
appellant,  Adels,  waa  Introduced  In  evidence. 
This  deed  is  dated  March  16,  1900.  The 
evidence  further  showed  that  the  grantor, 
Tobe  Hayes,  wss  a  sotf  of  Tom  Harris* 
brother.  TUs  inroof  was  made,  no  doubt,  to 
show  a  prior  possession  to  ftoA  b^un  and 
continued  by  plaintiff  under  her  deed  from 
S.  S.  Ashe,  and  also  to  show  an  outstanding 
title  to  the  land  acquired  by  Tom  and  Char- 
ity Harris  by  ten  years'  limitation,  with 
which  appellant  undertook  to  connect  him- 
self by  tbe  Introduction  of  the  deed  executed 
by  Tobe  Hayes  and  wlfle  to  lilmself. 

It  will  be  n6ted  that  the  possession  of 
Tom  Harris  and  wife  began  about  42  years 
before  the  trial  and  continued  about  18  or  20 
yean  and  was  then  abandoned.  There  was 
no  active  assertion  of  ownership  under  their 
idalm  after  the  land  was  abandoned  tmtll 
tile  appellant  erected  a  fence  on  the  land, 
and  this  was  not  done  until  1909,  about  20 
years  after  the  property  had  been  abandoned 
by  Charity  Harris.  It  has  been  held  by  this 
court,  and  we  think  It  is  snfBdent  answer 
to  appellants  daim,  tbat  the  evidence  of 
prior  possession  of  Tom  Harris  and  wife 
was  sufficient  to  defeat  tlie  possession  held 
and  asserted  by  plaintiffs  in  this  suit;  Chat, 
where  such  a  poasesston  has  been  abandoned 
for  a  long  time,  it  ceases  to  be  sufficient 
evidence  of  a  title  against  the  subsequent 
p(»ses8or.  Burroughs  v.  Tarmer,  46  S.  W. 
847. 

[3]  As  to  the  issue  dl  outstanding  title. 
It  will  be  seen  that  the  evidence  showed  such 
possession,  use,  and  occupancy  of  the  land 
by  Tom  and  Charity  Harris  as  to  raise  the 
Issue  of  title  In  them  under  the  statute  of 
limitations  of  10  years.  It  will  be  noted 
that  Tom  Harris  died  after  be  had  been  In 
possession  of  the  land  about  10  or  12  years, 
that  Charity  Harris  is  also  dead,  and  that 
they  had  no  children.  The  property,  if  their 
title  was  perfected  by  limitation,  was  com- 
munity property,  and  upon  the  death  of  Tom 
Harris  the  title  vested  in  his  surviving  wife, 
Charity  (B.  S.  art  1696).  and  upon  her 
death  vested  In  her  heirs.  As  the  title  of 
Tom  Harris,  if  he  had  any,  passed  upon  his 
death  to  bis  wfte,  Tobe  Hayes  acquired 
non&  by  reason  ot  his  relationidilp  to  Tom 
Harris,  and  ttierefore  his  deed  to  appellant 
did  not  connect  the  latter  with  such  title. 

[4]  The  appellees*  possession  of  tbe  prop- 
erty in  controversy,  and  upon  which  they  re- 
lied to  sastaln  a  recovery,  Is  prima  fade 
evidence  of  tiidr  titie,  and  was  sufficient  to 
entlUe  them  to  recover  against  appdlant,  un- 
less the  evidoioe  was  sufficient  to  defeat 
their  right 

[I]  The  evidence  of  a  limitation  title  In 
Charity  Harris  was  not  suffldoit  to  ovei^ 
come  the  prima  fade  case  made  by  the  ap- 
pellees' evidence,  in  the  absoice  of  testimony 
to  connect  ei^lant  therewith.  The  pre- 
sumption which  was  raised  In  ttrot  of  ap- 
pellees by  their  posaeesion  necessarily  in* 
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dnded  the  presumption  that  the  posseBson 
bad  acquired  the  Umltatlon  title  of  Charlt7 
Harris,  and  It  was  incumbent  upon  appel- 
lant to  rebnt  this  presomptlon  by  proper 
proof,  which  he  faUed  to  do.  House  t.  Bea- 
Tls.  89  Tex.  630,  85  B.  W.  1063;  Baxton  T. 
Qorbett,  122  8.  W.  76-  The  assignnient  most 
be  oTorraled. 

What  we  bare  said  in .  disposing  of  the 
first  assignment  necessarily  disposes  of  the 
second  assignment  of  error  presented  by  ap- 
pellant adversely  to  his  contention. 

There  is  no  merit  in  the  third  assignment, 
and  it  Is  overraled  without  further  comment 

The  judgment  of  the  court  below  is  af- 
firmed- 

Afflrmed. 


ADELS  V.  WILSON. 

(Court  of  CMl  Appeals  of  Texas.  QalTeston. 
May  SO,  1012.) 

Trespass  to  Tut  Titli  (|  44*)— Djhectioh 
OF  Vbbdict— Etidbhcb. 

Where,  in  trespaas  to  try  title,  the  nndis- 

{tated  evidence  was  that,  while  the  plaintiff  was 
D  posBesaion  through  hia  tenants,  the  defend- 
ant entered  apoo  and  fenced  the  land  In 
pnte,  and  there  waa  no  evidence  to  show  a  sn- 
perior  right  in  the  defendant,  the  court  proper- 
ly instmcted  a  verdict  for  plaintifE  on  the  Issue 
of  prior  poeseasion. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Gent  Dig.  }  66;  Dee.  Dig.  |  44.*] 

Appeal  from  District  Court,  Harris  Conn- 
ty ;  J.  A.  Read,  Special  Judge. 

Trespass  to  try  title  by  H.  T.  D.  Wilson 
against  L.  D.  Adels.  From  a  Judgment  for 
plaintiff  on  a  directed  rerdlct,  defendant  ap* 
peals.  Afflrmed. 

Kennerly  &  Wamfeen,  of  Houston,  for  ap- 
pellant Fisher,  Sears  &  Gampbdl,  of  Hous- 
ton, for  appellee. 

McMEANS,  3.  Suit  of  trespass  to  try 
title,  brought  by  H.  T.  D.  Wilson  against  h. 
E.  Adels  to  recover  a  tract  of  about  2  acres 
of  land  which  the  defendant  Adels,  had  en- 
tered upon  and  Inclosed  out  of  a  tract  of 
about  20  acres,  a  part  of  Aot  3  of  a  subdi- 
vision of  the  Luke  Moore  survey  in  Harris 
county  which  Wilson  claimed  at  that  time. 
The  case  was  tried  before  a  Jury  and  re- 
sulted in  an  instructed  verdict  In  favor  of 
plaintiff,  upon  which  a  Judgment  was  ac- 
cording^ entered  for  him  for  the  land  in 
controversy.  From  this  Judgment  the  de- 
fendant, Adels,  has  appealed. 

By  his  first  assignment  of  error  appellant 
complains  that  "the  court  erred  in  instruct- 
ing the  Jury  to  return  a  verdict  for  the 
plaintiff,  because  the  question  of  prior  pos- 
session of  the  said  premises  and  the  ques- 
tion of  title  by  limitation  through  posses- 
sion of  the  said  premises  was  and  Is  a  ques- 
tion of  fact  which  defendant  was  entitled  to 


liaTe  rabmitted  to  and  passed  ovon  by  the 
Jury,  and  the  court  was  not  authorized  to 
take  the  case  from  the  Jury." 

The  evldenoe  Is  undisputed  that  appellee^ 
Wilson,  bought  the  land  In  1905  or  1906. 
and  that  while  be  through  his  tenants  was 
In  possession  thereof,  the  appellant  Adels, 
entered  upon  the  land  and  foiced  about  two 
acres  thereof  to  whldi  he  asserted  claim, 
l^iese  facts,  in  the  absence  of  erldence  to 
show  In  defendant  a  aap&ctot  right  to  tlie 
land,  which  he  In  fact  did  not  show,  dearly 
warranted  the  court  in  inatmctinc  a  mdict 
for  plalntUC,  Wilson,  on  the  iaaoe  of  prtor 
possession.  Burroui^  E^rmer,  S.  W. 
846;  House  T.  BeftTls,  80  TBI.  63(K  S5  8.  W. 
1003;  Duren  t.  Strong,  53  Tex.  381 ;  Caplen 
T.  Drew,  54  Tex.  406;  WatUna  t.  Smith.  91 
Tex.  691,  45  S.  W.  560;  Saxton  t.  Oorbett 
122  S.  W.  76;  Adels  r.  Joseph^  148  8.  W. 
1154.  recently  decided  by  Uila  court. 

Appellant,  in  rebuttal  of  plaintiUTs  show- 
ing of  prior  possession,  offered  eridence  to 
show  that  one  Tom  Harris  entered  upon  the 
two  acres  of  land  in  controTersy  about  12 
years  before  the  trial,  lived  upon,  occupied, 
and  used  the  same  serwal  years,  and  then 
died;  that  hia  surviving  wife.  Charity  Har* 
rts,  in  person  and  through  her  tenants  oo 
cupled  the  land  thereafter  for  sereral  years, 
the  oitlre  time  of  occupancy  being  about  18 
or  20  years;  and  that  In  1900  appeUant 
bought  tile  two  acres  from  Tobe  Hayes,  who 
was  Tom  Harris'  nephew. 

In  the  case  of  Adels  r.  Joseph,  above  re* 
ferred  to.  we  discussed  in  detail  stmUsr 
facts  to  those  here  relied  on  In  rebuttal  of 
plaintiff's  right  to  recover  upon  his  prior 
possession,  and  there  held  that  such  facts 
were  Insufficient  to  overcome  the  presump- 
tion of  plalntlfTs  ownership  based  upon  his 
possession  before  and  at  the  time  of  de- 
fendant's ^try  upon  the  land.  We  tblnk 
it  Buffldent  to  refer  to  that  case  and  the 
reasons  therein  given  for  overruling  the 
contention  of  appellant  presented  here. 

We  have  examined  the  other  assignments 
presented  by  appellant  in  his  brief  and  have 
concluded  that  tbey  disclose  no  reversible 
error,  and  they  are  severally  overruled. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  of  the  court  below  la 
therefore  affirmed. 

Affirmed. 


JOHNSON  et  aL  v.  AVERT  et  aL 

(Court  of  Civil  Appeals  of  Texas.  San  Antonio. 
May  1,  1912.    Behearlng  Denied 
June  12.  1012.)  . 
1.  Wills  (I  489*)  —  CoNSTECcnoif  —  Iinxn- 

Tion  or  TBSTATOB. 

The  court,  in  construing  a  will,  must  give 
force  and  effect  to  testator's  Intestion  when  it 
can  be  ascertained. 

[Ed.  Note,— For  other  cases,  see  Wills,  Cent 
Dig.  il  962.  956,  957;  Dee.  Dig.  S  489.«] 
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2.  Wnis  (j  440*)  —  OONBTHUcnoN  — IirncN- 
no  IT  or  Tbbtatob. 

The  court,  in  construlog  a  will,  must  as- 
certain the  intention  of  testator  from  the 
terms  of  the  mil,  if  possible,  and  only  In  a  case 
of  Bmbignit?  can  resort  be  had  to  extrinsic 
evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  856;  Dec.  Dig.  S  440.*] 
8.  Wills  (SI_677.  794*)  —  Constbuotion  — 

I*BOPBBTT  DEVISED— ACCEFTANCK  OF  BBHE- 
riTS— EBTEOT. 

A  hasband  and  wife  ac<]aired  community 

f>roperty,  and  the  wife  devised  her  community 
□terest  to  her  hasband  for  life  with  remainder 
to  her  children.  Thereafter  the  hasband  de- 
vised to  each  child  of  his  first  wife  a  specified 
cumber  of  acres  "ont  of  the  real  estate  owned 
by  me  at  the  time  of  the  death"  of  the  wife, 
and  disposed  of  more  than  half  of  the  com- 
munity property,  and  then  left  to  his  second 
wife  the  balance  of  his  real  estate  for  life  with 
remainder  over  to  her  grandson.  He  desig- 
nated the  whole  of  his  property  aa  "my  land," 
"my  live  stock,"  "my  Dousebold  and  kitchen 
famitare."  Held,  that  the  husband's  will  dis- 
closed an  intention  to  dispose  of  the  entice 
community  jlroperty  without  recognizing  the 
right  of  the  children  of  the  first  marriage  in 
the  interest  of  his  first  wife  therein,  and 
where  the  children  accepted  the  benefits  ander 
the  will,  and  thereby  received  personal  prop- 
erty to  which  they  were  not  entitled  except  by 
force  of  the  will,  they  must  abide  by  their  elec- 
tion to  claim  under  toe  will,  and  they  were  not 
entitled  to  claim  nnder  the  will  of  their  mother. 

[Ed,  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  1257;  Dec.  Dig.  §§  577,  794.*] 

Appeal  from  District  Court,  Refugio  Coun- 
ty ;  John  M.  Green,  Judge. 

Action  hj  Diana  Johnson  and  another 
against  Walter  Avery  and  others  for  the 
construction  of  a  will  of  William  Avery,  de- 
ceased. From  a  judgment  coDstrulng  the 
will,  plaintiffs  appeal.  Reversed,  rendered, 
and  remanded. 

Fowler  &  Fowler  and  Wayne  Davis,  all 
of  Goliad,  for  appeUants.  C.  F.  &  C.  O.  Gars-t 
ner,  of  Victoria,  for  appelleea. 

FliT,  J.  This  suit  was  instituted  by  ap- 
pellants against  appellees  to  obtain  a  con- 
struction of  a  win  made  by  William  Avery, 
who  died  on  May  2,  1909.  There  Is  no  con- 
troversy as  to  the  facts,  which  are  fully 
agreed  to  and  are,  briefly,  as  follows :  Wll- 
liana  Avery  and  hla  lawful  wife,  Jane  Avery, 
lived  together  many  years,  and  during  their 
marital  life  acquired  701.71  acres  of  land  in 
dUTerent  tracts  and  certain  personal  prop- 
erty ;  neither  of  them  liavlng  any  separate 
estate.  On  or  about  June  2S,  1904,  Jane 
Avery  died  leaving  a  will,  which  was  duly 
probated,  In  which  she  bequeathed  to  Wil- 
liam Avery  all  of  her  community  Interest 
In  the  personal  property,  and  a  life  interest 
in  her  half  of  the  real  estate,  and  after  his 
death  In  equal  portions  to  her  five  children, 
Edward  Avery,  William  Avery,  Walter 
Avery,  Laura  Charleston,  wife  of  George 
Gbarleston,  and  Lucy  J.  Withers,  who  are 
the  appellees  herein.  On  December  9,  1906, 
William  Avery  was  married  to  Lucy  Avery. 


There  were  no  lAUdren  by  the  second  mar^ 
rlage,  and  no  property  was  owned  her 
when  she  married.  There  was  no  proof  as 
to  the  personal  property  mentloiied  In  the 
win,  and  presumably  It  was  the  communis 
property  of  the  second  marrlaga  William 
Avery  died,  testate,  on  May  2,  1909,  leavhig 
surviving  him  hla  second  wife,  Imcj,  and  his 
children  by  his  first  wife,  hereinbefore  named, 
and  an  lll^tlmate  daughter,  Annie  Wil- 
liams, who  had  a  son,  Eugene  TUlman,  who 
Is  an  araieUant  herein.  The  will  of  William 
Avery,  whose  construction  was  sought  by  this 
suit.  Is  as  follows: 

"The  State  of  Texas,  County  of  Falls. 

"Know  all  men  by  these  presents,  that  I, 
William  Avery,  of  the  county  of  Refugio  and 
state  of  Texas,  being  of  sound  mind  and  dis- 
posing memory,  and  being  conscious  of  the 
uncertainty  of  life  and  the  certainty  of 
death,  in  the  fear  of  Almighty  God,  do  make 
and  publish  this,  my  last  will  and  testament, 
hereby  revoking  all  others. 

"It  is  my  will  and  I  hereby  direct  that  all 
my  just  and  honest  debts,  Including  the  ex- 
penses of  my  last  sickness,  funeral  expenses, 
doctor  bills,  etc.,  be  first  paid  out  of  any 
money  that  I  may  have  on  hand  at  the  time 
of  my  death. 

"(2)  It  Is  my  will  that  the  children  of  my 
first  wife,  Jane  Arery,  now  deceased,  shall 
have  67  acres  of  laud  each  out  of  the  real 
estate  owned  by  me  at  the  time  of  the  death 
of  their  mother,  except  my  son,  Walter 
Avery,  to  whom  I  bequeath  80  acres. 

"(3)  I  bequeath  to  my  preset  wife,  Lucy 
Avery,  the  balance  of  all  my  real  estate  ex- 
cept 50  acres  out  of  the  Simpson  tract,  which 
said  50  acres  I  hereby  give  to  my  daughter, 
Annib  Williams,  to  be  held  by  her  during 
her  life  time  and  then  in  fee  simple  to  my 
grandson,  Eugene  Tillman. 

"(4)  I  further  direct  that  all  my  live  stock, 
consisting  of  G  head  of  horses,  13  mules  and 
40  head  of  cattle  shall  be  equally  divided 
among  my  children  and  my  present  wife, 
Lucy,  share  and  share  alike,  with  the  ex- 
ception that  my  son,  Ed.,  shall  have  only  a 
part  of  the  commonest  mules  for  his  part  of 
said  live  stock. 

"(5)  It  is  my  will  that  all  my  household 
and  kitchen  furniture  together  with  all  tools, 
farming  implements,  wagons,  etc.,  shall  be 
equally  divided  among  uiy  children  and  pres- 
ent wife,  share  and  share  alike,  with  the 
exception  of  one  buggy,  which  I  gave  to  my 
wife,  Lucy,  when  It  was  bought  Said  buggy 
shall  remain  hers. 

"(6)  It  Is  my  will  that  the  rents  on  my 
lands  shall  be  converted  Into  money  and  the 
crops  that  belong  to  me  as  well,  and  thut 
my  note  at  the  bank  for  $5d.00  for  purchase 
money  on  lands  and  my  notes  and  accounts 
of  whatever  nature,  If  just  and  true,  shall 
be  paid  out  of  said  fund.  Also  that  I.  H. 
Weather's  note  for  $S0.00  due  me  shall  be 
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collected  and  used  for  tbe  foregoing  pur- 
I>oBes. 

"(7)  It  Is  my  wlU  that  my  estate  be  divid- 
ed In  accordance  with  this  will  with  as  little 
expense  as  possible  and  that  do  legal  pro- 
ceedings be  had  hereon  except  to  probate 
this  will  and  to  return  an  Inventmr. 

"(8)  I  hereby  appoint  P.  F.  Marberry,  of 
Marryanna,  Tuas,  my  executor  to  mforce 
this  will. 

It  iB  my  will  that  no  property  shall  be 
sold  at  a  sacrifice  hi  order  to  raise  money  for 
any  purpose.  And  It  fa  my  desire  that  my 
executor  shall  manage  said  eatote  like  It 
was  his  own  until  this  will  can  be  prop^ly 
executed  and  the  terms  thereof  carried  out 
agreMble  to  the  beat  interesta  of  all  par^ 
ties  herein. 

"(1(9  Bents  from  Nathan  Burnett  and  Jake 
Scott  shall  be  paid  to  the  executor  and  uaed 
by  him  for  payment  of  debte. 

"Witness  my  hand  at  my  home  In  Befuglo 
county,  Toas,  this  20th  day  of  June^  A. 
1908. 

hia 

«*wmiam   X  Arery. 
mark 

"We,  the  undersigned,  hereby  s^  our 
names  aa  witnesses  to  the  signature  of  the 
testator  at  his  request,  and  we  also  sign 
this  Instrument  in  his  presence,  and  ta  the 
presence  ftf  each  other,  said  testator  having 
signed  this  Instrumoit  In  our  presence. 

"Geonce  B.  Amery. 

"John  B.  Amery.** 

The  will  was  duly  probated,  but  the  execu- 
tor named  therein  refused  to  qualify,  and  no 
administration  was  taken  out  on  the  estate ; 
there  b^g  no  necessity  therefor.  Lucy 
Avery  has  died  since  the  death  of  wilUam 
Avery,  leaving  as  her  only  heirs  her  mother, 
brothers,  and  sisters,  and  the  children  of 
her  sister  Paralee  Lett,  depeased,  who  are 
the  appellants  herehi.  It  Is  further  agreed : 
"That  each  and  all  of  the  devisees  mentioned 
In  said  will  have  agreed  to  accept  and  take 
under  and  by  vlrtne  of  the  terms  of  the  said 
win,  the  same  now  being  In  full  force  and 
effect  as  the  last  will  and  testament  of  tbe 
said  William  Avery,  deceased." 

It  Is  the  contention  of  appellants  that  the 
terms  of  the  will  evidence  that  It  was  the 
Intention  of  William  Avery  to  devise  the  en- 
tire 701.71  acres  of  land,  acquired  as  com- 
munity estate,  during  the  marital  life  of 
lilmaelf  and  his  first  wife,  Jane  Avery,  and 
that  an  acceptance  under  the  will  precludes 
appellees  from  claiming  anything,  except 
what  Qiey  obtain  by  a  proper  construction 
«f  the  wUI;  while  appellees  contend  that 
there  was  no  attempt  to  dispose  of  any  land 
«xc^  the  one-half  community  interest  own- 
ed by  William  Avery.  The  contention  of 
ai^leee  was  sustained  by  tbe  trial  court, 
and  it  was  decreed  tfiat  the  five  (diildroi  of 
William  and  Jane  Avery  were  entitled  to 
all  of  the  701.71  acres  ot  land  except  2.S6 


acres,  whidi  was  given  to  Annie  Wllltams 
and  Eugene  Tillman,  her  son.  The  latter 
number  of  acres  was  evidently  reached  by 
subtracting  fonr  times  67  acres  and  80  acres, 
tbe  number  left  in  the  will  to  the  five  appri- 
lees,  from  one-half  of  701.71  acres. 

[11  In  the  constmcUon  of  wills,  the  Intmt 
of  the  testator  must  be  the  controlling  tAC- 
tor,  for  it  ia  the  aim  and  desire  of  the  law 
to  give  force  and  effect  to  that  IntentloD 
when  it  can  be  ascertained. 

[2]  The  Intention  should  be  ascertained 
from  Uie  terms  of  the  will  itself.  If  possible, 
and  it  la  only  in  case  of  ambiguity  In  Uie 
language  of  tbe  will  that  resort  can  be  had 
to  extraneous  evidence. 

[1]  The  language  of  the  will  aeans  to  us 
to  be  plain  and  unambignous,  and  evinces,  to 
ns,  the  intent  upon  the  part  of  tbe  testator 
to  dispose  of  the  whole  of  the  community 
propraty  of  himself  and  Us  first  wife,  Jane 
AveE7,  althou^  be  really  owned  only  one* 
half  of  it  In  flie  second  clause  of  the  win 
he  bequeathed  to  ea^  of  tihe  fonr  eidldrai 
ot  his  first  marriage  8T  acrea  of  land,  and 
80  acres  to  another,  making  a  total  <rf  348 
acrea  of  land.  In  a  succeeding  dause  be  de- 
vised to  his  illegitimate  child  and  grandchild 
50  acres  of  land,  making  a  total  of  SOS  acres, 
or  about  47  acrea  more  flian  he  owned.  He 
did  no^  however,  contemplate  that  those  be- 
quests had  exhausted  his  Interest  In  the 
land,  for  he  tlien  left  to  hia  second  wife  all 
that  remained  after  making  those  bequests. 
We  cannot  indulge  In  the  hypothesis  that 
the  testator  did  not  know  that  he  bad  ex- 
hausted all  the  land  he  owned  btfore  be 
reached  hia  wife,  nor  that  he  would  Indnlce 
in  the  farce  of  bequeathing  her  something 
which  he  knew  had  no  existence.  Such  would 
necessarily  be  tbe  effect  of  the  construction 
given  the  will  in  tbe  lower  court  EvUaitly 
the  testator  laid  daim  to  the  whole  of  the 
land  and  intended  to  bequeath  It  aa  set  out 
In  the  will. 

In  the  cose  of  Refers  v.  Trevathan,  67  Tex. 
406.  8  S.  W.  66a  John  a  Galllon  and  his 
wife,  Sarah  Oalllon,  owned  640  acres  of  land, 
community  property,  and  he  died,  leaving  a 
will  by  which  he  gave  to  endi  of  his  fire 
daughters  108  acres  of  land,  and  100  acres 
to  his  wife  tor  life,  with  remainder  to  a 
daughter  of  his  wife,  and  the  Supreme  Court 
construing  the  will,  hdd :  "The  entire  tract 
of  640  acres,  of  which  the  land  in  controversy 
Is  a  part,  was  communlt?  property*  and  ot 
that  Mrs.  GaUion  owned  one-half.  By  the 
terms  of  this  will,  as  found,  the  testator 
gave  of  that  tract  to  eacai  of  his  five  dangh- 
tera  106  acres,  and  the  remaining  100  acres, 
embracing  that  part  used  aa  a  homestead,  be 
gave  to  his  wife  during  her  life,  with  remain- 
der to  Mrs.  Trevathan.  This  clearly  evi- 
denced the  intention  of  the  testator  to  dis- 
pose of  VTov&ty  which  was  not  bis  own.  and 
at  the  same  time  to  confer  upon  lUs  wife  a 
right  which  she  would  not  have^  if  his  es- 
tate was  solvoit;  for,  under  ttis  law  tliea 
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(a  foioe.  tho  iKHnestead  belongliis  to  a  sol- 
vent  tftato  would  have  been  subject  to  par- 
tition as  other  real  property.  This  pre> 
eented  a  case  In  which  the  wife  was  called 
upon  to  elect  whether  she  would  take  under 
his  wHL"  The  court  further  said :  "Having 
only  an  nndlTided  Interest  In  the  land,  were 
the  terms  of  the  will  ambiguous,  the  testa- 
tor would  be  presumed  to  have  Intended  to 
devise  only  his  Interest  In  the  entire  tract; 
bat  the  specific  devises  of  a  certain  number 
of  acres  to  each  of  bis  five  children,  and  of 
the  named  residue  to  his  wife  for  life,  with 
remainder  to  Mrs.  Trevatban,  leave  no  doubt 
of  his  intention  to  dispose  of  the  entire' 
tract."  So  in  this  case  the  bequest  of  348 
of  the  701.71  acres  of  land  to  his  children 
by  his  first  wife,  followed  by  a  bequest  to 
his  second  wife,  Lucy  Avery,  of  "the  balance 
of  all  my  real  estate,  except  60  acres  out 
of  the  Simpson  tract,  which  said  60  acres  I 
hereby  give  to  my  daughter,  Annie  Williams, 
to  he  held  by  her  during  her  lifetime  and 
then  in  fee  simple  to  my  grandson,  Eugene 
TlUman,"  clearly  shows  that  William  Avery 
was  endeavoring  by  his  will  to  dispose  of  all 
the  real  estate  owned  by  him  and  hia  first 
wife,  Jane  Avery.  His  description  of  the 
real  estate  as  that  "owned  by  me  at  the  time 
of  the  death  of  their  mother"  indicates,  not 
that  he  was  confining  the  property  to  one- 
half,  but  that  he  held  to  the  idea  that  by 
ber  death  he  owned  the  whole  of  the  land, 
as  Is  clearly  shown  by  the  bequests  made  to 
his  wife  and  childrffli.  To  hold  otherwise 
wonld  destroy  and  render  futile  the  desire, 
so  dearly  expressed  by  the  testator,  to  give 
his  Illegitimate  daughter  and  her  child  and 
hlB  vrlfe  a  portion  of  the  land.  It  is  Incon- 
ceivable that  the  testator  Intended  to  give 
Annie  Williams  and  her  son  less  than  three 
acres  of  land  and  his  wife  nothing  at  all 
oat  of  hia  real  estate.  He  evidently  claimed 
the  whole  of  the  real  estate  and  Intraded 
to  dlspcwe  of  it  by  his  will.  He  designates 
the  whole  of  the  property  as  "my  land," 
"my  live  stock,"  "my  household  and  kitchen 
fnmitnre,"  "the  rent  on  my  land,"  and  "the 
'Cn^  that  belong  to  me."  He  did  not  recog- 
nize the  right  of  bis  children  in  their  moth- 
er's propwty,  or  the  right  of  the  second  wife 
in  the  horses,  mules,  and  cattle  which,  in 
the  absoice  of  proof,  most  be  assumed  to 
lutve  bean  the  eommunltr  property  of  tbs 
second  marriage. 

i^teaUng  of  a  similar  will,  this  court  held 
In  Skans  t.  Deskln.  66  S.  W.  793 :  "We  are 
4if  oidnion  Oiat  the  will,  construed  by  Its 
terms,  undertook  to  dispose  of  the  entire  es- 
tata  The  rtf^rwice  to  the  land  in  the  will 
IndleateB  that  the  testator  had  In  his  mind 
tlia  cmttr*  tract,  and  not  an  undivided  half 
Ufeersof ThA  prop^tT  disposed  <tf  by  the 
wUl  m  tliat  case  bdlonged  to  the  community, 
and  the  language  used  in  that  will  was  no 
stronger  nor  more  pointed  than  In  tUa 

As  to  an  acceptance  under  the  terms  of  the 


wlU,  there  Is  no  dispute.  It  Is  agreed  that 
all  the  devlaees  accepted  under  the  will,  and 
appellees  will  be  bound  by  such  election, 
which  means  that,  when  a  party  takes  un- 
der a  will,  he  must  accept  and  conform  to 
all  of  its  provisions.  He  cannot  accept  one 
part  and  reject  another.  Appellees  received 
personal  property  under  the  terms  of  the 
will  to  which  they  were  not  entitled  and 
which  they  could  not  have  obtained  except 
by  force  of  the  will,  and,  having  elected  to 
receive  that  property,  they  take  under  the 
whole  of  tile  will  as  it  is.  Smith  v.  Butler, 
85  Tex.  126,  19  S.  W.  1083 ;  Chace  v.  Gregg, 
88  Tex.  552,  32  S.  W.  520;  Lee  v.  McFar- 
land,  19  Tex.  Civ.  App.  202,  46  S.  W.  281; 
Gllroy  v.  Richards,  26  Tex.  Civ.  App.  858, 
63  S.  W.  664.  "The  principle  of  election  is 
that  he  who  accepts  a  benefit  under  a  will 
must  adopt  the  whole  contents  of  the  In- 
stnunent,  so  far  as  It  concerns  blm,  con- 
forming to  its  provisions  and  renouncing 
every  rlgbt  inconsistent  with  It"  PhUleo 
T.  Holllday,  24  Tex.  38. 

Appellees  chose  to  take  under  the  will 
which  gave  them  more  than  compensation 
for  the  same  amount  of  land  of  which  they 
were  d^trived,  and  they  must  abide  by  tbelr 
election  to  claim  nnder  the  will,  which  we 
construe  to  have  disposed  of  all  the  701.71 
acres  of  land  belonging  to  them  and  their 
father. 

If  sentlmoit  were  permitted  to  control 
the  decision  of  a  case,  a  successful  appeal 
could  be  made  to  it  in  a  case  like  this,  where 
a  part  of  the  earnings  of  their  parents  have 
be^  diverted  from  appellees  and  placed  In 
the  hands  of  strangers  not  connected  by 
any  ties  with  the  original  owners  of  it.  but 
the  "court  awards  it,  and  the  law  doth  give 
it" 

The  Judgment  of  the  district  court  is  re- 
versed, and  Judgment  h^e  rendered  in  favor 
of  aniollants  for  the  land  sued  for;  and  the 
cause  is  remanded  to  the  lower  court  in  or- 
der that  the  land  may  be  partitioned  accord- 
ing to  the  constmctlon  placed  by  this  court 
upon  the  will  of  WUIlam  Arsry;  and  it  is 
the  order  of  this  coort  that  the  appellants 
recover  of  appellees  all  costs  In  ttiis  behalf 
expended  in  this  court  as  well  as  the  lower 
court,  the  costs  that  may  hereaftw  accrue 
in  the  partition  of  tba  land  to  be  aivcHrtlonsd 
as  the  law  directs. 


CASWELL  &  S&OTH  v.  STATE,  t 

(Ooart  of  Civil  Appeals  of  Texas.  Aostln. 
May  16,  1912.   Rehearing  Denied 
May  29,  1912.) 

L  CoNnmjiioNAL  Xiaw  <|  61*)  —  Fozjcn 
Pown. 

Tb^  state  may,  within  Its  police  power,  to 
preserre  the  peace  and  welfare  of  society,  and 
to  guard  each  individual  from  unlawful  en- 
croachment on  bis  rights  of  person  or  prop- 
erty, regulate  or  prohibit  any  boslness,  the 
parsnit  of  which  may  become  the  fraitful 
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aoaree  of  distarbances  materially  interfering 
with  tbe  public  Bafety;  and  a  law  tending  to 
conserve  the  peace  and  aafety  ot  the  citizen 
and  to  Bafeguard  his  welfare  will  be  upheld. 

[Ed.  Note.— For  other  esses,  see  Constitu- 
tionat  Law,  Cent.  Dig.  S  148;  Dec  Dig.  |  81.*] 
2.  Licenses  (|  7*>— BBonLAXXon  or  Sau  oi 

Pistols— Validixt. 

Acts  30th  Leg.  (lat  Ex.  Sess.)  c.  18,  as 
amended,  imposing  a  tax  of  50  per  cent,  of  the 
gross  receipts  of  sales  of  pistols,  is  a  valid 
exercise  of  the  police  power,  since  tbe  imme- 
diate and  direct  resnlt  of  the  pursuit  of  the 
business  of  selling  pistols  may  be  regarded  as 
harmful  to  tbe  best  interests  of  society,  and, 
though  tbe  statute  imjwses  a  tax,  it  does  not 
lose  its  character  as  a  police  regulation. 

[Ed.  Note.— For  other  eases,  see  licenses, 
Cent.  Dig.  §{  7-ie ;  Dec.  Dig.  f  7.*] 
8.  Licenses  (jt  7*)  —  Rbqulations  of  Oo- 

OUPATIONB— VALI  DITT. 

While,  under  the  police  power,  a  regula- 
tion or  tax  may  be  imposed  on  a  useful  occupa- 
tion, the  operation  of  which  is  not  hurtful  to 
society,  yet  legitimate  business  cannot  be  de- 
stroyed, and  a  statute  imposiog  an  unreason- 
able tax  on  such  business,  under  the  guise  of 
an  occupation  tax,  is  unconstitutional;  but 
this  rule  does  not  apply  to  occupations  which 
are  detrimental  to  the  health,  morals,  or  good 
order  of  society. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  §§  7-15,  19;  Dec.  Dig.  S  7-*] 

4.  Weapons  (fi  3*)— Right  to  Beab  Arms— 

CoKsnruTioNAL  Pbovisions. 

The  second  amendment  to  the  United 
States  Constitution,  guaranteeing  the  right  of 
the  people  to  bear  arms,  is  a  limitation  on  the 
authority  of  Congress,  and  not  on  the  states. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent.  Dig.  S  S;  Dec.  Dig.  f  3.*] 

8.  Weapons  (J  3*)— Right  to  Beab  Akm9— 
Statutes— Valid  ITT. 

Acta  SOtb  Leg.  (Ist  Ex.  Sess.)  c  18,  as 
amended,  imposing  a  tax  of  50  per  cent,  of  the 
gross  receipts  of  sales  of  pistols,  is  not  viola- 
tive of  CoDst.  Bill  of  Bights,  §  23,  gnaranteeing 
to  every  citizen  the  ri^ht  to  bear  arms,  sioce 
the  act  does  not  infringe  or  attempt  to  in- 
Crittge  the  right  of  the  citizen  to  bear  arms, 
nor  does  it  prohibit  a  dealer  In  the  state  from 
selling  them;  and.  even  if  it  did,  the  statute 
would  not  be  vioIatiTe  of  the  coastitational 
gnaranty. 

IE6.  Note. — For  other  cases,  see  Weapons, 
Cent  Dig.  S  3;  Dec.  Dig.  S  8.*] 

Appeal  from  District  Court,  Travis  County. 

Action  .  the  State  against  Caswell  & 
Smltb.  ^rom  a  Jndgmoit  for  plaintiff  de- 
fendants appeal.  Affirmed. 

J.  L.  Feeler,  of  Austin,  for  appellants. 
Jewel  P.  Llghtfoot,  Att^.  Gen.,  and  John 
W.  Brady  and  C.  E:  Mead,  Asst  Attys.  Gen., 
for  the  State. 

RICE,  J.  By  section  12,  c.  18,  of  the 
Acts  of  the  First-Called  Session  of  the 
Thirtieth  Legislature,  p.  479,  all  dealers  in 
pistols  and  other  firearms  were  required  to 
make  report,  under  oath,  to  the  Comptroller 
on  or  before  the  Ist  of  July,  1907,  and  quar- 
terly tbereafter,  showing  the  gross  amount, 
collected  and  uncollected,  from  sales  of  sucb 
firearms  during  the  preceding  quarter,  and 
f.t  the  same  time  to  pay  to  the  State  Treas- 


urer an  occupation  tax  of  50  per  cent,  of 
the  gross  receipts  of  all  such  sales,  as  shown 
by  said  report;  and  section  19  of  said  act 
prescribed  a  penalty  of  10  per  cent  In  tbe 
event  of  failure,  after  30  days,  to  pay  tbe 
same.  This  law  has  been  since  so  amended 
as  to  apply  to  sales  of  pistols  alon&  See 
New  Revised  Statutes,  adopted  by  tbe  Ttiirty- 
Second  Legislature,  art  7380,  c.  2,  tit.  126- 
Appdlants  made  tbe  report  In  accordance 
therewith,  but  refused  to  pay  50  per  cast. 
of  said  gross  receipts  from  such  sales,  and 
this  suit  was  brought  by  the  state  to  recover 
said  amount,  as  well  as  tbe  penalty  denoone- 
ed  for  such  failure.  Appellants  sonsht  to 
defeat  said  recovery  on  tbe  ground  thjit 
sucb  tax  and  penalty  were  prohibitory  and 
confiscatory  of  their  business,  which  they 
claimed  to  be  a  useful  and  harmleaa  occupa- 
tion, and  for  which  reason  It  was  claimed 
that  said  tax  was  Illegal  and  unconstitution- 
al. It  was  also  contended  that  the  act  In 
question  was  unconstitutional  and  void,  be- 
cause It  denied  to  appellants  tbe  privilege 
of  selling,  and  the  people  tiie  right  of  pur^ 
chasing,  keeping,  and  bearing,  arms,  within 
the  spirit  and  meaning  ot  section  23  of  tbe 
Bill  of  Rights  of  this  state  and  tbe  second 
amendment  to  the  federal  Constitution. 

Tbe  case  was  submitted  to  the  court  upon 
an  agreed  statem^t  of  facte,  who  rmdered 
Judgment  for  tbe  state,  from  which  appel- 
lants have  appealed;  it  appearing  therefrom 
that  under  the  operation  of  said  law  dealers 
in  pistols  and  firearms  in  this  state  were 
unable  to  pay  the  tax  and  sell  said  articles  in 
competition  with  outside  dealers,  and  that 
the  peace  officers  of  this  state,  numbering 
some  5,000,  had  since  said  time  been  pur- 
chasing their  pistols  without  the  state- 

[1]  If  tbe  sale  of  pistols  can  be  classed 
as  a  harmless  pursuit  or  occupation,  such, 
for  Instance,  as  the  sale  of  ordinary  mer- 
chandise, then  the  fact  that  the  Legislature 
baa  undertaken  by  Its  taxing  power  to  im- 
pose a  tax  upon  dealers  therein,  so  great 
in  amount  as  to  be  prohibitory  of  their  bosi- 
nesB,  then  there  Is  much  force  In  appellants' 
contention.  But  is  this  true?  While  tbe 
sale  of  a  pistol,  within  itself,  cannot  be  s.iid 
to  be  harmful  or  deleterious  to  the  welfare, 
good  order,  or  security  of  society,  any  more 
than  the  sale  of  any  other  article  of  mer- 
chandise, still  the  ulterior  use  that  frequent- 
ly is  made  of  such  weapon  may  be  taken 
into  consideration  in  determining  whether 
or  not  the  act  of  selling  it  should  be  so  tax- 
ed as  to  diminish.  If  not  possibly  to  prohibit, 
the  same.  It  Is  a  matter  of  common  knowl- 
edge that  tbe  indiscriminate  carrying  and 
use  of  pistols  leads  often  to  gross  violations 
of  law,  sucb  as  affrays,  broils,  and  murders, 
for  which  reason  the  state  la  justified  in 
keeping  a  constant  vlgll,  not  only  Upon  tlielr 
sale  and  other  methods  of  procur^noit,  but 
their  use  as  well;  and  for  many  years  tbe 
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law  of  this  state  bam  probiblted.  wltb  certain 
exceptions,  tbe  canylng  of  ptetols,  Impoali^ 
heavy  penalties  against  ItB  Infraction;  and 
other  states  hsTe  similar  lavs.  This  being 
true.  Is  not  the  goTemment,  which  Is  Insti- 
tuted for  the  preservation  of  the  peace  and 
welfare  of  society,  as  well  as  for  guarding 
each  Indlvldnal  from  unlawful  encroach- 
ment upon  his  rights  of  person  or  property, 
justified,  not  only  In  regulating,  but  also  In 
absolutdy  prohibiting,  any  business,  the  pur* 
suit  of  which  may  become  the  fruitful  source 
of  such  disorders  and  disturbances  aa  ma- 
terially Interfere  with  public  safety?  We 
think  BO.  If  this  be  true,  then  any  law 
which  tends  to  conserve  the  peace  and  safety 
of  the  citizen  and  safeguard  his  welfare 
should  be  upheld.  We  might  cite  numerous 
cases  inuatrating  the  rule  above  announced, 
only  a  few  of  which,  however,  are  necessary 
for  our  purpose. 

In  Thompson  T.  State,  17  Tex.  App,  257, 
defendant  was  convicted  of  unlawfully  pur- 
suing tbe  occupation  of  selling  the  Police 
News  and  Gazette,  without  paying  the  tax 
($500  In  each  county  where  the  sale  was 
made  or  offered  to  be  made)  prescribed  by 
law.  This  law  was  assailed  as  unconstitu- 
tional, on  tbe  ground,  among  others,  first, 
that  the  tax  levied  by  It  was  not  equal  and 
uniform  upon  the  same  class  of  subjects; 
and,  second,  it  was  oppressive,  vague,  and 
uncertain  and  beyond  the  power  of  the  Leg- 
islature. Mr.  Justice  Wlllaon  held  against 
each  of  these  positions,  saying  with  refer- 
ence to  the  second  that  the  taxing  power 
must  be  left  to  that  part  of  tbe  government 
which  is  to  exercise  it  (that  is,  the  Legis- 
lature); and  it  is  only  where  statutes  are 
passed  which  Impose  taxes  on  false  and  im- 
Just  principles,  or  operate  to  produce  gross 
inequality,  so  that  they  cannot  be  deemed 
In  any  sense  proportional  in  their  effect  of 
those  who  are  to  bear  the  public  charges, 
that  courts  can  interpose  and  arrest  the 
course  of  legislation  by  declaring  such  enact- 
ments void.  Quoting  from  Mr.  Cooley,  he 
said:  "The  power  to  Impose  taxes  Is  one  so 
unlimited  In  force,  and  so  searching  In  ex- 
tent, that  the  courts  scarcely  venture  to  de- 
clare that  it  Is  subject  to  any  restrictions 
whatever,  such  as  rest  In  the  discretion  of 
the  authority  which  exercised  it.  It  reaches 
to  every  trade  or  occupation,  to  every  ob- 
ject of  Industry,  use,  or  enjoyment,  to  every 
species  of  ptrasesslon — "  holding,  therefore, 
that  It  was  not  for  that  court  to  say  whether 
this  tax  is  oppressive;  "that  was  a  ques- 
tion for  the  Legislature  to  pass  upon,  and 
the  judiciary  has  no  right  to  inquire  into 
it.  It  Is  to  be  conclusively  presumed  that  the 
Legislature  had  good  and  sufflclent  reasons 
for  imposing  this  tax  upon  persons  selling 
or  offerhog  to  sell  tbe  publlcatlonB  named, 
and  all  other  publications  of  the  same  char- 
acter." Remarking  that  It  was  a  matter  of 
notoriety  that  wbea  this  law  was  enacted  an 


Illustrated  publication,  known  as  the  Police 
News,  and  another  known  aa  the  Police 
Gazette,  were  offered  for  sale  and  were  sold, 
in  all  the  cities  of  the  state  and  upon  tbe- 
passengOT  trains  of  all  the  railroads  In  the- 
state;  and,  further,  that  tiiese  publications 
were  of  an  Indecent,  immoral,  and  perni- 
cious character,  and  that  many  of  the  dtl- 
zens  of  the  state  demanded  some  legislation 
that  would  prevent,  restrict,  or  regulate  the- 
sale  of  this  class  of  publications,  and  that 
the  facts  were  of  such  notoriety  that  the 
courts  would  take  judicial  notice  thereof  In 
arriving  at  the  meaning,  scope,  and  purpose 
of  the  act  In  question. 

[2]  The  main  contention  on  the  part  of 
appellants  Is  that,  since  their  business  was 
a  useful  and  harmless  occupation,  and  the 
tax  In  question  was  Imposed  as  a  revenue 
measure,  the  Legislature  was  without  the 
power  to  enact  it,  since  the  amount  of  such 
tax  was  excessive  and  unreasonable.  We 
are  not  prepared  to  admit  their  premise  in 
either  respect.  Notwithstanding  many  of' 
the  provisions  of  the  act  from  which  this- 
section  Is  taken  had  for  their  object  the  rais- 
ing ot  revenue,  still  this  section  comes  with- 
in the  police  power,  which  authorizes  its- 
enactment,  provided  said  business  so  taxed 
can  be  classed  as  harmful  to  the  welfare 
of  society,  which  we  have  imdertaken  to 
show;  but  it  has  been  held  that  a  license  fee 
does  not  lose  Its  character  as  such,  and  cease 
to  be  sustainable  as  a  police  rugulatiou, 
merely  because  called  a  tax  in  the  legisla- 
tion which  permits  It  Levy  v.  State,  161 
Ind.  251,  6S  N.  E.  172.  It  Is  also  said  that 
tbe  power  to  license  may  be  exercised  for 
regulation,  revenue,  or  prohibition,  but  not 
for  monopoly.   See  25  Cyc.  599. 

[S]  The  rule  seems  to  be  well  settled  that, 
while,  under  the  police  power,  a  regulation- 
or  tax  may  be  Imposed  upon  a  useful  occupa- 
tion, the  operation  of  which  is  not  hurtful 
or  deleterious  to  society,  still  that  such  le- 
gitimate business  cannot  be  destroyed  by  rea- 
son of  this  power.  Therefore,  In  keeping 
with  this  principle,  the  courts  have  usually 
held  that  laws  which  exacted  an  unreason- 
able amount  from  such  business,  under  the 
guise  of  an  occupation  tax,  are  unconstitu- 
tional and  void;  but  this  rule,  it  must  he- 
observed,  does  not  ai^ly  to  those  occupa- 
tions which  are  detrimental  to  the  health, 
morals,  or  good  order  of  society.  See  Town 
of  Plkeville  v.  Huffman,  112  Ky.  360,  65  S. 
W.  7&4,  23  Ky.  Law  Rep.  1692;  Common- 
wealth V.  Payne  Medicine  Co.,  138  Ky,  164, 
127  S.  W.  760.  So  that  the  pursuit  of  the 
business  under  consideration.  If  entirely  a 
useful  and  harmless  one,  could  not  be  so 
taxed  as  to  destroy  it;  but  If  It  be  admitted 
that  the  sale  of  pistols  has  a  tendency  to 
be  hurtful  to  the  wtifare  of  sodet?,  thai- 
and  in  that  event  tbe  lawmaking  power,  in 
their  discretion,  in  our  ^ndgment,  would 
haTB  the  right,  not  only  to  levy  an  excessive- 
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tax,  which  would  be  prohlbltoir  thereof, 
bot  coold  go  further  and  absolutely  prohibit 
any  one  from  engaging  therein.  See  Dabbs 
T.  State,  39  Ark.  353,  43  Am.  Bep.  275. 

In  the  recent  case  of  Ex  parte  Flake,  149 
S.  W.  146;  our  Court  of  Criminal  Appeals, 
in  an  eiaDorate  opinion  by  Mr.  Justice  Har- 
per, sustained  the  act  of  the  Thirty-First 
J^ielature  imposing  an  annual  state  tax  of 
$2,000  on  the  cold  storage  business  In  local 
option  districts,  where  intoxicating'  or  non- 
lutoxicatlng  liquors  or  bereragea  are  kept 
on  deposit,  which  act  was  assailed  as  being 
unconstitutional  for  various  reasons,  holding 
that,  notwithstanding  the  heavy  tax  impos- 
ed, the  act  was  a  police  regulation,  sustain- 
able on  the  ground  that  the  business  was 
harmful  to  society  and  public  morals  of  the 
citizens.  The  Legislature,  by  another  act, 
Imposed  a  tax  of  9S,000  upon  expren  com- 
panies engaged  In  the  business  of  carrying 
Intoxicating  liquors,  by  means  of  C  O.  D. 
shipments,  Into  local  option  districts.  This 
law  was  upheld  as  the  proper  exercise  of 
police  regulation  in  the  case  of  Craddock  & 
Go.  V.  Wells  Fargo  Co.,  125  S.  W.  59,  act- 
withstanding  the  fact  that  It  waa  denomi- 
nated an  occupation  tax,  and.  In  the  natuie 
of  thlBM  prohibitive 

The  case  of  Bdmandaon  v.  State  (Tax.  Gr. 
R.)  142  8.  W.  887,  Involved  the  act  of  the 
Legislatare  which  Imposed  upon  persons  pur- 
suing the  occupation  of  selling  or  offering 
for  sale  intoxicating  Itquon  by  soliciting  or 
taking  orders  In  any  coonty,  Justice  precinct, 
etc.,  where  local  option  had  beoi  adopted, 
an  annual  state  tax  of  $4,000,  anthorl^Uig 
each  eonnty,  dty,  and  town  to  levy  an  addl* 
tlonal  UXf  not  to  exceed  $2,000  each.  This 
law  was  also  i^held  by  the  Court  of  Crlml- 
BOl  Afpua3»  against  an  attack  made  town  its 
ctnatitDtlonality;  Mr.  Justice  Harper  say- 
ing: "Neither  do  we  think  the  act  Invalid 
because  of  excessive  levy  or  charge  for  li- 
censing the  occnpation.  It  is  a  police  regu- 
lation, and,  net  a  tax.  The  federal  court, 
the  Court  of  Civil  Appeals,  and  this  court 
have  Bostained  an  act  levying  a  tax  of  $5,000 . 
on  persons  and  corporations  pursuing  the 
business  of  delivering  c.  O.  D.  shipments  of 
intoxicating  liquor.  The  courts  of  thla  state 
Boatalned  a  llooise  or  tax  of  $1,200  on  ten- 
pin  alleys;  and  numerous  other  Instances 
might  be  dted  where  the  object  and  purpose 
was  not  revenue,  but  a  regulation.  The 
queatlen  of  taxing,  licensing,  and  r^nlatlng 
occupations  are  matters  peculiarly  within 
the  legislative  branch  of  the  government; 
and  if,  In  their  Judgment,  a  givoi  occupation 
is  hurtftd  to  the  best  Interest  of  the  stat^ 
or  tMids  to  the  corruption  of  or  afCects  the 
health  or  morals  of  Its  citizenship,  It  Is  a 
matter  within  their  discretion,  so  long  as 
their  action  Is  not  arbitrary  or  unreason- 
able; and  so  long  as  it  acts  within  the  pow- 
er delegated  to  them  the  courts  will  not 


In  the  case  of  Dabbs  v.  State,  supra, 
touching  the  constitutionality  of  a  statute  of 
Arkansas  making  It,  among  other  tbiogs,  a 
misdemeanor  for  any  person  to  sell  any  pis- 
tol, except  such  as  are  used'ln  the  army  and 
navy  of  the  United  States,  and  known  as 
the  navy  pistol,  it  is  held  by  the  Supreme 
Court  of  that  state  that  the  act  waa  consti- 
tutional, being  enacted  as  a  measure  for  the 
prevention  of  crime,  and  was  intended  to 
prohibit  the  pernicious  habit  of  wearing 
such  dangerous  or  deadly  weapons. 

It  la  said  In  the  able  brief  of  the  state 
that,  "in  the  Texas  cases  from  which  we 
have  quoted,  it  has  clearly  been  shown  that 
there  is  no  force  In  the  contention  that  the 
act  of  the  L^lslature  in  qaestion  Is  a  tax 
or  revenue  measure,  and  that  the  authority 
to  levy  It  must  be  measured  by  the  taxing 
power  of  the  state  alone.  It  Is  abundantly 
shown  by  the  Texas  cases  that,  altliougb 
laws  of  this  kind  may  be  called  occupation 
tax  measures,  yet.  If  the  facts  surrounding 
the  subject  show  that  it  was  Int^ided  as  a 
police  r^ulatlon,  or  If  it  is  a  subject  coming 
within  the  police  power,  the  authority  of  the 
state  to  deal  with  the  subject  will  bs  meas- 
ured by  the  police  poww  of  the  state,  sad  not 
by  the  taxing  power." 

Further  it  la  said  therein:  "Our  view  of 
the  matter  is  that  the  Legislature  had  the 
right  to  assume  that  the  sale  of  pistols  In 
this  state  fostered  and  encouraged  the  iwo- 
mlscuous  carrying  thereof;  and,  under  tlie 
police  power  of  the  state.  It  bad  the  uoquee- 
Uoned  right  to  Impose  thla  large  tax  uptn 
their  sale,  and  In  doing  so  It  violated  no  pro- 
vision of  the  Constitution,  and  did  not  In- 
fringe upon  any  inherent  right  at  any  citi- 
zen." 

We  adopt  the  view  that  the  act  ni^er  cm* 
slderation  Is  not  onconstltutlonal,  for  the 
reason  that  the  same  Is  an  attempted  ex^ 
else  of  the  police  power  of  the  state;  and. 
since  the  Immediate  and  direct  result  of  the 
pursuit  of  this  occupation  may  be  regarded 
as  harmful  to  the  best  interests  of  society, 
the  Legislature,  we  believe,  had  the  power  to 
pass  the  act  In  question,  notwithstanding  Iti 
operation  may  tend  not  only  to  diminish  the 
sale  of  such  weapons;  but  this  would  be 
equally  true.  In  our  Judgment,  If  the  effect 
thereof  was  to  wholly  prohibit  sudk  sales 
within  this  State,  whlcib  it  does  not  imilee- 
take  to  do. 

[4]  With  refer^ce  to  the  contention  that 
the  law  under  condderatlon  Is  violative  of 
the  second  amendm«t  to  the  federal  C<a- 
stitutlon,  the  phraseology  of  which  ts  that 
"the  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  Infringed,"  we  think  it 
only  necessary  to  add  that  if  tliSs  section 
contravenes  said  provlsltm,  as  appellants 
claim,  sdll  we  think  that  said  act  of  the 
Legislature  would  not  be  violative  tbmoC 
Cor  the  reason  that  it  has  been  e^resaly 
and  uniformly  held  that  the  limitation  re- 
f«red  to  tlm^  only  appUas  to  tlis  antbor- 
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lt7  €f  Ocmgreas,  and  not  to  tbe  Btates,  to 
pan  laws  infringing  the  rlg^t  of  the  peoide 
to  keep  and  bear  arma.  See  Freaanw  r.  State 
of  UlinolB,  U6  U.  B.  262,  6  Snp.  Gt  580.  29 
L.  Ed.  616;  United  States  t.  Grnikslianks, 
02  IT.  S.  642,  23  L.  Ed.  688;  Fife  T.  State, 
31  Ark.  465,  26  Am.  Bep.  656;  State  t.  Shel- 
by, 90  Ho.  802,  2  8.  W.  468;  Andrews  r. 
State,  3  Heisk.  172. 

[I]  Nor  do  we  think  that  this  act  Is  viola- 
tivflb  either  of  the  letter  or  spirtt,  of  onr 
own  Ckmstltntlon  on  this  subject  In  the 
case  of  State  t.  Dnke^  42  Tex.  466,  where 
the  oonstltntionallty  of  our  statoto  <n  the 
subject  of  unlawfully  bearlx^  arms  was  as* 
sailed,  it  was  hdd  by  our  Suprone  Oourt 
that,  Blnoe  the  act  undertook  to  regnlato  the 
place  where  and  the  drcnmstances  under 
which  a  pistol  might  be  carried,  and  In  do- 
ins  w  it  anteared  to  fasTe  reqiected  the 
right  to  carry  a  pistol  openly  what  needed 
for  sdf-defHis^  (ht  In  tiie  ptUiUe  eenrlce,  as 
w^  as  the  sigbt  to  have  one  at  home,  or  at 
ontfs  place  of  business,  the  same  was  valid. 

The  j^resent  act  d&es  not  infringe  or  at* 
tempt  to  InfKbige  the  right  on  the  part  of 
the  dtlzen  to  ke^  or  bear  arms;  nor  does 
it  prohibit  a  dealer  in  this  state  fft>m  sell- 
ing them;  and,  eren  if  it  did,  we  think  the 
act  in  question  would  not  be  Tiolative  of  this 
provision. 

Bdiering  said  law  Is  not  subject  to  the  at- 
tacik  made  upon  it  in  either  respect,  we  oTer- 
Tule  both  aSBigmnoita  and  affirm  the  Judir- 
ment  of  the  trial  court. 


ST.  LOUIS  A  8.  r.  RT.  00.  t.  OI.IFFOHD. 

<Conrt  of  Civil  Appeate  of  Texas.  Dallas. 
Ifay  IS,  1912.    Rehearing  Denied 
Juae  8,  1912.) 

1.  WmrEssBB  (S  S72*)— Gkoss-Ezuonatioii— 

DlftTRETIDV  OT  TRIAL  COURT. 

Where  a  physician  testifying  for  a  patient 
suing  for  a  personal  injur;  testified  that  he 
did  not  attend  the  patient  on  a  percentage  of 
any  reeorer;  for  the  injury,  bat  that  the  pa- 
tient was  to  pay  him  as  any  other  patient 
would  when  he  obtained  the  money  to  do  so, 
the  refusal  to  permit  a  question  on  cross-ex- 
.amination  whether  his  arrangement  with  the 
patient  was  tihe  aame  as  that  with  a  third  per- 
son was  wltUn  the  discretion  tft  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  H  1192-1199;  DecTblg.  |  872.*] 

-2.  New  Triai,  ({  104*)— Nbwlt  Disootkred 

BVIDBNCE— SUFTICIKNCT. 

Denial  of  new  trial  on  the  ground  of  newly 
.discovered  evidence  consisting  of  the  testimony 
of  witnesses  who  could  only  repeat  what  they 
bad  testified  to  on  the  trial,  and  farther  state 
some  facts  impeaching  the  testimony  of  the 
successful  par^,  was  within  the  discretion  of 
the  trial  court 

[Bid.  Note^For  other  cases,  see  New  Trial, 
Gent  Dig.  H  218-220,  228;  Dee.  Dig.  1 104.*] 

8.  Nkw  Tkiax.  0  102^— NnwLT  DisoovEBsn 

E^VIDBNCK—DlLIOEnCK. 

An  affidavit  of  counsel  for  defendant  in  an 
action  for  a  personal  injury  in  support  of  a 
aiotion  for  new  trial  on  the  ground  of  newly 


discovered  evidence  that  be  caused  Investiga- 
tions to  be  made  that  he  thought  would  die* 
close  any  facts  as  to  plaintiff's  condition,  and 
that  it  was  only  after  the  deposition  of  a  phy- 
sician had  been  taken  that  he  learned  that  the 
physician  had  examined  plaintiff  more  than 
two  weeks  before  the  trial,  when  it  was  too  late 
to  interview  him  agaliL  and  that  he  did  not 
know  until  after  the  trial  of  any  agent  of  de- 
fendant who  knew  of  the  ftict  that  plaintiff 
had  been  taken  off  the  pay  roll  of  the  govern- 
ment because  he  was  able  to  go  back  to  work, 
did  not  show  due  diligence  to  obtain  the  newly 
discovered  evidence  before  the  trial,  and  a  new 
trial  was  properly  denied. 

[Ed.  Note.— For  otiier  caaea,  see  New  Trial, 
Oent  Dig.  H  207,  210-214;  Dec  Dig.  |  102.*] 

4.  DaMAQBS  (I  69*)  —  PXasOITAL  IHJTJBIBS  — 

Loss  or  Time— Patmuvt  or  Wages. 

One  sustaining  a  personal  injury  resulting 
in  loss  of  time  may  recover  from  the  wrong- 
doer compensation  therefor,  though  bis  wages 
continued  during  the  time  he  was  Incapacitated. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  108-112, 114, 117, 118;  DecTDlg. 
S  50.*] 

5.  DaSUOES  (I  1S2*)  —  PKBSOIf AL  Injubibs  — 
BXCBSSIVK  DAHAGBS. 

A  msn  27  years  old  drawing  a  salary  of 
$1,000  a  year  as  mall  clerk  snstained  a  person- 
al injury  which  confined  him  to  his  bed  42  days. 
His  left  kidney  was  enlai^ed.  and  his  right  limb 
was  partially  paralyzed.  His  Injuries  were 
permanent  and  be  would  probably  grow  worse. 
Prior  to  the  accident  he  was  in  excellent  health, 
and  was  energetic.  Held,  that  a  verdict  for 
^,500  should  not  be  disturbed  as  excessive,  not 
being  Dianifestly  unreasonable. 

[SJd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  II  872-880,  896;  Dec  Dig.  1 132.*] 

Appeal  from  District  Court,  Grayson 
County;  B.  h.  Jones,  Judge. 

Action  by  P.  T.  Clifford  against  the  St. 
txtnis  &  San  Francisco  Railway  Company. 
From  a  Judgment  for  plalntUf,  def^dant 
appeals.  Affirmed. 

Andrews,  Ball  ft  Streetman.  of  Ft  Worth, 
and  Head,  Smith,  Hare  &  Head,  of  Sherman, 
for  appellant  Wolfe.  Maxey,  Wood  ft  Hav- 
en, of  Sherman,  for  appellee. 

BASBURY,  J.  Appellee  sued  appellant  In 
the  district  court  of  Orayson  county  for 
damages  for  personal  injuries  altoged  to 
have  been  sustained  him  July  14,  1910. 
AppeUee  was  a  mall  clerk  in  the  employ  of 
the  federal  goTemment,  and  resided  in  JaA< 
son  county,  Ho.  Appelant  la  a  corporation 
incorporated  under  the  laws  of  Qie  state  of 
Missonrl,  and  a  common  carrier.  Appellee 
claimed  that  whUe  In  tiie  performance  of  his 
duties  on  one  of  appellant^s  passenger  trains 
as  a  passenger  between  the  towns  of  ^Droy 
and  Bavia,  in  the  state  of  Oklahoma,  the 
train  was  n^igently  derailed  and  wrecked, 
and  he  was  seriously  injured.  Appellant 
answered  genoal  denial,  and  specially 
pleaded  assumed  risk  and  cimtrtbntory  neg- 
ligoice.  The  cause  was  trted  by  Jury,  and 
resulted  in  a  Terfflet  and  Judgment  for  ap- 
peilee  for  $8,000,  from  which  appellant  has 
appealed  and  the  case  is  here  for  review. 
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[1]  .^ipdlaiifs  first  ass^nment  of  ernr 
complains  of  the  exclusion  of  certain  testi- 
mony sooght  to  be  elicited  by  appellant 
Wblle  Dr.  B.  A.  Snllivan,  witness  for  appel- 
lee, was  on  tile  stand  bein;  cross-examined, 
the  fbllowing  questions  were  a^ed  and  an- 
swered: "Q.  Do  you  mean  to  say  that  you 
haven't  taken  this  character  of  case  on  per- 
centage of  the  amount  that  Is  gotten?  A. 
I  Charge  toi  mj  services  rendered  Just  like 
any  other  caa&  Q.  Is  that  true  In  all  cases? 
A.  I  mi^t  get  a  percentage  out  of  some.  I 
don't  tcnow.  Q.  Do  yon  know  a  fellow  by 
the  name  of  Frank  Kelly?  A.  Yes,  sir.  Q. 
How  long  were  you  treating  him?  A.  Oh, 
about  five  or  six  months;  longer  than  that 
porhaps.  I  don't  r^ember  how  long.  Q. 
Are  you  charging  iSx.  Clifford  the  same  as 
you  did  Kelly?"  To  the  last  question  the 
court  sustained  objection,  and  appellant  ex- 
cepted. Appellants  expected  to  prove  by  the 
witness  that  he  was  charging  appellee  for 
medical  attention  In  the  same  manner  that 
he  bad  charged  one  Kelly,  and  to  then  de- 
velop the  fact  that  he  had  charged  Kelly  a 
pOTceutage.  and  was  In  like  manner  to  re- 
ceive a  percentage  from  Clifford,  and  by 
such  testimony  come  within  the  rule  an- 
nounced in  Horton  v.  Railway  Co.,  46  Tex. 
Civ.  App.  639,  103  S.  W.  469,  holdbig  such 
evidence  at  the  discretion  of  the  trial  Judge 
admissible  to  show  the  interest  and  bias  of 
the  witness.  While  the  trial  Judge  refused 
to  permit  the  witness  to  state  whether  or 
not  he  was  charging  ap[}ellee  the  same  as 
he  did  Kelly,  yet  the  record  shows  that  he 
did  testify  what  his  arrangement  with  ap- 
pellee was.  Tbe  witness  testified  that  he 
was  not  attending  appellee  on  a  percentage; 
that  he  bad  no  particular  arrangement  or 
understanding  with  appellee  about  his 
charges;  that  appellee  was  to  pay  him  as 
any  other  patient  would  when  he  got  the 
money  to  do  so;  that  he  did  not  know  ex- 
actly what  appellee's  bill  would  be;  that 
$2.50  to  $4  and  up  a  visit  Is  reasonable  and 
usual;  that  he  might  have  gotten  a  per- 
centage out  of  some  cases;  ttiat  his  charges! 
against  appellee  were  to  be  the  same  that 
they  would  be  against  any  other  patient 
The  evidence  of  tbe  witness  was  full  as  to 
whether  he  was  receiving  from  appellee  a 
percentage  of  any  Judgment  appellee  might 
recover,  and  to  that  extent  met  the  rule  in 
Horton  V.  Railway  Co.,  supra.  The  other 
testimony  held  to  be  admissible  In  that  case 
was  that  tbe  witness  habitually  was  called 
to  testify  In  such  cases  by  Horton's  counsel. 
In  the  Instant  case  that  fact  was  not  at- 
tempted to  be  proved.  Consequently,  since 
the  witness  testified  what  his  arrangement 
with  appellee  was  and  because  the  admis- 
sion of  collateral  issues  is  largely  at  the  dis- 
cretion of  the  trial  court  we  conclude  the 
court  did  not  abtise  its  discretion,  and  that 
the  assignment  shows  no  material  error. 
Horton  T.  Railway,  supra;  Railway  Co.  t. 


Bailey,  S3  Tex.  Civ.  App.  29S,  115  S.  W. 
001. 

it,  S]  Appellant's  second  assignment  of  er- 
ror  complains  of  tbe  oreiruling  of  Its  mo* 
tlon  for  new  trial  souc^t  because  of  newly 
discovered  evidence.  The  evidence  was  that 
of  Dr.  John  O.  Lapp,  whose  testinuniy  It 
deposition  was  read  in  erldoioe  on  tbe  trlaL 
The  affidavit  of  Dr.  Lapp  cmttalning  tbe 
newly  discovered  e^dence  was  as  fbUows: 
"I  reside  In  Kansas  City,  Ho.  My  office  to 
In  Keith  &  Perry  Building.  On  January  2. 
1911,  Paul  v.  Clifford  came  to  my  ofDoe  for 
an  examination.  I  made  a  very  tbonra^b 
examination.  Stripped  him  and  examined 
htm  verr  thoroughly  and  comi^et^.  I 
found  absolutely  no  evidence  of  an  iojury 
or  dlsabtllQr  of  any  kind.  It  was  tbe  second 
time  I  had  examined  him.  I  thought  the 
first  time  he  was  only  pretending  to  have  an 
injury  and  determined  to  see  if  I  could  find 
any  evidence  of  any  injury.  I  asked  him  If 
he  did  not  have  a  damage  suit  pending  and 
he  said  be  had  not, .  that  it  had  all  be^-n 
settled.  I  am  positive  that  he  bad  at  that 
time  no  injury  or  disability  of  any  kind." 
Also  certeln  other  newly  discovered  evidence 
which  was  shown  by  the  affidavit  of  W,  R 
Webb,  of  Kansas  City,  who  stated  substan- 
tially that  he  was  chief  clerk  In  the  railway 
mail  service  station  in  Kansas  City;  ttiat 
his  direction  appellee  was  examined  by  dif- 
ferent physicians  and  given  certificates  of 
inability  to  perform  his  duties  from  Septem- 
ber, 1910,  to  January,  1911,  one  of  them  by 
Dr.  Lapp;  that  Dr.  Lapp  In  the  January, 
1911,  examination  claimed  appellee  was  able 
to  perform  bis  work;  that  Clifford  was  not 
satisfied  with  the  last  certificate,  and  claimed 
he  was  not  able  to  work;  that  witness  there- 
upon gave  blm  a  slc^  lay  off  for  30  days,  ex- 
piring February  8,  1911 ;  that  appellee  drew 
bis  salary  up  to  January  4,  1911,  but  after  Dr. 
Lapp's  second  certificate,  while  he  allowt^l 
appellee  to  draw  his  pay,  he  required  him  to 
blre  a  substitute  for  30  days;  that  at  the  end 
of  30  days  sick  lay  oH  appellee  was  granted 
sick  lay  off  without  pay;  that  appellee  work- 
ed November  SOtb,  December  1st,  2d,  and  3d. 
and  then  took  a  lay  off,  claiming  he  was  un- 
able to  do  tbe  work.  On  first  examlnatiou  of 
appellee  Dr.  Lapp  certified  to  the  govemmeitt: 
"My  opinion  in  this  case  Is  based  on  the  fol- 
lowing character  and  extent  of  injuries  (to 
Clifford):  There  has  been  an  Injury  to  th? 
spinal  column,  the  muscles  of  the  Inmlar 
region,  left  kidney  and  left  hip."  Also  *^t 
this  time  his  pulse  is  rapid,  trr^ular.  run- 
ning 90  to  100;  respiration  16,  temperature 
98  degrees;  has  a  coryza  at  this  time ;  sub- 
jective symptoms,  tenderness  at  places  stat- 
ed, with  his  Injuries  complicated  with  coryza 
at  this  time."  By  d^KMltioii  Dr.  Ijipp  tes- 
tified that  after  fumlslflng  tbe  above  cer^ 
tlficato  he  again  examined  ai^llee  at  his 
ofBce  on  January  2,  mi,  wfant  he  made 
another  thorough  examination,  and  that  bas- 
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ed  npon  both  examlDattons,  the  one  In  De- 
cember and  the  one  on  January  2d,  be  did 
not  believe  th^  and  does  not  believe  now 
that  Clifford  was  seriously  or  permanently 
Injured.  The  deposition  was  taken  January 
20,  1911,  and  fll.ed  In  court  Just  before  the 
trial  of  the  case. 

Mr.  Silas  Hare,  attorney  for  appellant,  in 
reference  to  the  newly  discovered  testimony, 
made  affidavit  stating  that  he  did  not  know 
until  February  26,  1011,  that  Dr.  Lapp 
•would  testify  that,  when  he  examined  Clif- 
ford the  second  time,  he  found  "absolutely 
no  Injury  and  found  that  he  was  able  to  go 
back  to  work";  that  he  did  not  Imow  that 
Clifford  bad  been  taken  off  the  pay  roll  of 
the  govemment  because  he  was  able  to  go 
back  to  work,  but  declined  to  do  so ;  that  he 
did  not  know  of  any  agent  of  ax^llant  who 
knew  of  said  fiicta  nntll  January  2S,  1911; 
that  he  caused  Investigation  to  be  made  that 
he  tboQgbt  would  disclose  any  facts  as  to 
appellee's  condition,  and  that  It  was  only 
after  the  deposition  of  Dr.  Lapp  bad  been 
taken  that  he  learned  that  Dr.  Lapp  had  ex- 
amined appellee  on  January  2,  1911,  when 
It  was  too  late  to  Interview  him  again. 

The  tendency  of  the  alleged  newly  discov- 
ered evidence  Is  to  prove  by  Dr.  Lapp  that 
there  was  no  evidence  on  the  second  exami- 
nation of  appdiee  of  injury  or  disability  of 
any  kind,  an4  that  appellee  stated  to  Dr. 
Lapp  that  he  did  not  have  a  damage  suit 
pending.  The  evidence  of  Webb  tended  to 
prove  that  acting  for  the  government,  and, 
upon  Dr.  Lapp's  last  certificate,  he  refused 
to  allow  appellee  to  draw  his  salary  any 
longer  without  performing  his  duties.  The 
testimony  of  Dr.  Lapp,  It  will  be  se^,  la 
cumulative  of  what  he  testified  to  by  deposi- 
tion, except  that  portion  wherein  he  says 
ttiat  appellee  falsely  stated  he  had  no  suit 
pending  tor  personal  injury,  which,  of 
course,  tends  to  impeach  appellee.  Webb's 
testimony  could  serve  no  other  purpose  than 
to  impeach.  It  cannot  be  said  that  the  im- 
peaching testimony  of  either  of  the  witness- 
es contradicted  appellee  as  to  the  cause  and 
manner  of  his  Injury.  By  both  affldavits 
statements  of  appellee  were  contradicted, 
and  by  one,  that  of  Dr.  Lapp,  statements  as 
to  his  injury  made  on  the  trial  were  repeat- 
ed. Because  the  newly  discovered  evidence 
could  only  result  in  having  Dr.  Lapp  repeat 
what  he  said  on  the  former  trial  and  in  hav- 
ing both  Dr.  Lapp  and  Webb  detail  tects 
that  would  Impeach  the  testimony  of  appel- 
lee we  can  only  repeat  the  well-settled  rule 
tbat  appellate  courts  will  not  reverse  the 
judgment  of  the  trial  court  for  refusal  to 
grant  a  new  trial  because  of  newly  discov- 
ered evidence,  unless  it  dearly  appears  that 
the  trial  court  has  abused  Its  discretion. 
Railway  Co.  v.  Forsyth,  49  Tex.  171;  Rail- 
way Co.  V.  Reagan.  34  S.  W.  796;  Kldd  et 
ux.  V.  McCrac^en  et  ux.,  134  S.  W.  839.  We 
«Iao  conclude  that  Mr.  Hare's  affidavit  falls 


to  meet  the  test  of  diligence  required  in  such 
proceedings.  Railway  Co.  v.  Blanchard,  73 
S.  W.  88. 

[4]  Appellant,  by  its  third  assignment  of 
error,  complains  of  that  portion  of  the 
court's  charge  wherein  appellee  Is  permitted 
to  recover  damages  for  loss  of  time.  The 
proposition  Is  asserted  that  the  undisputed 
testimony  shows  that  appellee  received  his 
salary  from  the  govemmott  from  the  Ume 
of  his  Injury  to  the  time  of  bis  trial,  and 
hence  lost  no  time  and  as  a  consequence  can- 
not recover  therefor.  Loss  of  time,  as  the 
result  of  an  injury,  is  a  damage  for  which 
the  injured  person  Is  entiUed  to  be  compen- 
sated, and,  if  the  injured  person  Is  a  wage 
earner  and  bis  wages  continue  during  the 
time  he  is  Incapacitated,  the  defendant  is 
not  entiUed  to  the  beu^t  thereof.  Railway 
Co.  v.  Jarrard,  66  Tw.  MO;  Railway  Co.  t. 
Haddox,  96  Tax.  Ctv,  App.  S87,  81  S.  W. 
1086.  The  Suprone  Oonrt  of  Georgia,  In  our 
opinion,  correctly  states  the  rule  ami  the 
reason  therefor  in  these  words :  *^e  wrong- 
doOT  may  show,  in  defcoue  to  a  claim  for 
lost  time»  that  no  time  has  bem  lost;  and 
this,  of  course,  is  rlCht  and  Just,  because,  if 
no  time  has  been  lost,  no  compensation  Is 
due  from  anybody  on  account  of  lost  ttan& 
But  If  time  bas  been  lost  as  the  result  of  a 
tort,  sound  sense,  common  Justice,  and,  It 
may  be^  pnblie  p<dlcy  would  demand  that 
the  tcwt-feasor  be  prohibited  from  making  a 
defense  founded  upon  the  proposition  that 
be  had  been  guilty  of  a  wrong.  It  may  be,  a 
grievous  and  outrageous  wrong,  but  that 
some  third  person  «  •  •  not  In  sympa- 
thy wUb  the  wrongdoer  *  •  •  has,  from 
some  wortby  motive,  paid  to  the  injured 
person  an  amount  which,  if  It  bad  come 
from  the  wrongdoer,  would  have  equaled  the 
damages  which  wdold  have  been  assessed 
against  him.  Railway  Co.  t.  Miller,  120  Oa. 
466,  47  S.  a  960.  67  L.  R.  A.  67, 1  Ann.  Cas. 
210.  While  the  authorities  are  not  unani- 
mous on  this  question,  we  are  persuaded  not 
only  that  it  Is  now  the  adopted  rule  in  this 
state,  but  the  fairest  and  safest. 

[B]  The  fourth  assignment  of  error  is  that 
the  verdict  of  the  Jury  is  excessive.  The 
evidence  tends  to  show  that  appellee  was 
confined  to  his  bed  42  days ;  that  he  was  ex- 
amined shortiy  before  the  trial  and  that  the 
specific  gravity  of  his  urine  was  abnormal. 
The  left  kidney  is  enlarged  one-half  inch  or 
more.  His  right  limb  Is  partially  para- 
lyzed, resulting  from  Injury  to  the  nerves  In 
his  spine  and  spinal  column.  Such  condi- 
tion la  permanent  and  will  probably  grow 
worse  In  the  future.  The  Injury  to  the  kid- 
ney is  also  permanent  The  tendency  of 
paralysis  Is  to  decrease  the  size  of  the  limb, 
sometimes  to  an  extent  and  at  times  to  a 
great  extent  At  the  time  of  the  injury  he 
was  27  years  of  age,  and  weighed  149 
pounds,  and  prior  to  his  injury  was  In  ex- 
cellent health,  and  was  counted  energetic. 
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and  bad  not  lost  a  day  since  be  bad  been  in 
the  mall  service,  for  wblcb  services  he  was 
drawing  a  salary  of  (1,000  per  annum.  His 
time  was  worth  that  amount,  and  be  is  now 
unable  to  perform  the  work.  Under  these 
facts,  we  cannot  agree  with  appellant  that 
we  sbonld  disturb  the  Judgment  because  It  la 
excesslTe.  The  rule  In  such  cases  is  too 
well  settled  for  ns  to  recite  the  reasons  why 
axfpellate  courts  will  not  disturb  verdicts  ex- 
c^t  when  It  appears  th^  are  manifestly  un- 
reasonable. We  hare  carefully  examined 
the  testimony,  and  therefrom  conclude  that 
we  are  not  jnstllted  In  setting  aside  the  ver* 
diet  on  the  gronnd  of  excesalveness. 

Finding  no  rereralble  error  In  the  record, 
the  Judgment  of  the  trial  court  Is  affirmed. 


HOOAN  T.  HOUSTON  BM/T  &  TBBUINAL 
RT.  CO. 

(Court  of  CStU  Appeals  of  Texas.  Galveston. 
Uay  10,  1912.    Rehearing  Denied 
June  18,  1912.) 

1.  Neguoihok  (t  28*)  —  Usi  or  Land  — 
Places  ArraAcnvs  xo  Cxuldbbk— Liabil- 

ITY  or  OWNKR. 

Where  an  owner  maintains  on  hla  premis- 
es near  where  children  live  machinery  which 
is  unusually  attractive  to  children,  an  inference 
is  warranted  that  he  invites  children  to  go  on 
his  premises,  and  he  mast  exercise  care  to 
avoid  injury  to  the  children,  and  he  Is  liable 
for  injur;  to  them  without  proof  of  an  intent 
on  his  part  to  Injure  them,  or  an  express  invi- 
tation to  them  to  enter  on  his  premises. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  «  38,  84;  Dec.  Dig.  i  23.*] 

2.  Appeal  and  Ebbob  (|  866*)— Qttesiiors 
Reviewable— DiBKcnoN  or  vebdiot. 

The  court  on  appeal  from  a  judgment  en- 
tered on  a  directed  verdict  for  defendant  will 
only  consider  the  question  as  to  whether  under 
any  view  of  the  evidence  plaintiflF  Is  entitled 
to  recover.  . 

[Ed.  Note. — For  ot^er  cases,  see  Appeal  and 
Error,  Cent,  Dig.  ||  8467-8476;  Dee.  Dig.  | 
866.*] 

8.  Nboliqbnce  (I  136*)  —  Use  op  Land  — 
Places  Attbaciivb  to  Childbbn— Ijabil- 
ITT  or  OwnEK— QuEsnoir  pob  Jubt. 

Whether  an  owner  maintaining  a  machine 

attractive  to  children  living  in  the  vicinity  im- 

Eliedly  invited  the  children  to  go  on  the  prem- 
ies to  play  with  the  machine,  thereby  impos- 
ing on  him  the  duty  of  exercising  care  to  pre- 
vent Injury  to  the  children,  Meld,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  18  277-353;  Dec  Dig.  S  136.*] 

4.  NBaLiOENCE  (§  23*)  —  Use  op  Land  — 
Places  Aitbactivb  to  Csai-DBKN— Liabil- 
ity or  OWNEB. 

Where  an  owner  maintained  on  his  prem- 
ises near  where  children  live  a  machine  un- 
usually attractive  to  children,  and  left  it  ex- 
posed and  entirely  unguarded,  and  the  children 
openly,  notoriously,  and  frequently  entered  on 
ue  premises  to  play  with  the  machine,  the 
owner  could  not  escape  liability  for  injury  to  a 
child  caused  by  the  machine,  on  the  ground 
that  he  or  his  employes  had  no  knowledge  that 
children  resorted  to  the  place  and  play.ed  with 
the  machine. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  |!  33,  34;  Dec.  Dig.  }  23.»] 


Appeal  from  District  Court,  Harris  Onin- 
ty;  Norman  6.  Kittrell,  Judge. 

Action  by  Clarence  Hogan,  by  next  friend, 
against  the  Houston  Belt  &  Terminal  Rail- 
way Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded. 

L.  B.  BlankenbecAa,  of  Houston,  tor  ap- 
pellant Andrew^  Ball  ft  Streetman,  of  Hoo- 
ton,  for  appellee. 

REESE,  J.  This  la  a  auU  Institated  by 
Camilla  Hogan,  as  next  friend  for  her  minor 
son,  Clarence  Hogan,  against  the  Houston 
Belt  ft  Terminal  Railway  Company  to  re- 
cover damages  for  personal  Injuries  allied 
to  have  been  suffered  by  the  said  Clarence 
as  the  proximate  consequence  of  the  negli- 
gent act  of  the  railway  company.  The  dam- 
ages were  laid  at  $2,600.  When  the  evidence 
was  concluded,  the  court  Instructed  the  Jury 
to  return  a  verdict  for  the  defendant,  which 
was  accordingly  done.  From  the  Judgment 
on  such  verdict  the  plaintiff  appeals. 

It  is  allied  in  the  petition  that  the  serv- 
ants of  appellee  placed  alongside  of  the 
track  of  appellee,  and  within  a  few  feet  of 
where  Mrs.  Hogan  lived,  a  pile  of  lumber, 
and  on  top  of  the  same  a  madilne  which,  on 
account  of  its  construction,  was  unnsnally 
attractive  to  children,  who  were  in  the  hab- 
it of  resorting  to  the  place  and  playing  with 
the  machine;  that  the  use  of  this  machine 
as  a  plaything  by  children  of  tender  years 
was  attended  with  danger,  both  on  account 
of  its  construction  and  on  account  of  the 
unstable  manner  in  which  it  was  placed  on 
the  pile  of  lumber,  whereby  it  was  liable  to 
topple  over  and  Injure  them  if  they  toot 
hold  of  It.  The  machine  Is  described  sub- 
stantially as  in  the  testimony  of  the  witness- 
es hereinafter  set  out.  It  was  alleged  that 
the  dangerous  character  of  the  machine,  its 
peculiar  attractiveness  t»  children,  and  tliat 
children  were  In  the  dally  habit  of  playing 
with  It  were  all  well  known  to  appellee's 
agents  and  servants,  who  placed  the  ma- 
chine In  the  place  It  was,  and  that  the  ma- 
chine bad  been  allowed  to  remain  In  this 
position  for  more  than  a  week  before  tbe  ac- 
cident to  the  said  Clarence.  It  was  further 
alleged  that  white  the  said  Clarence,  who 
was  eight  years  old,  with  other  small  children, 
was  playing  with  the  machine  by  turning  the 
crank  by  means  of  which  the  wheels  com- 
posing the  machine  in  part  were  made  to 
revolve,  tbe  said  Clarence  caught  bold  of 
the  machine  In  some  way  to  save  himself 
from  falling,  and  in  this  way  his  fingers  were 
caught  between  the  cogs  on  the  wheels,  and 
one  of  them  was  so  mashed  and  broken  that 
It  had  to  be  amputated  between  tbe  second 
and  third  Joints.'  Appellee  pleaded,  in  addi- 
tion to  tbe  general  denial,  that  the  said 
Clarence  was  a  trespasser  on  Its  property 
with  the  knowledge  and  acquiescence  and 
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tlirongh  tbe  negligence  of  his  parents,  and 
tbat  no  circnmBtances  existed  which  Im- 
posed any  duty  npon  appellee  to  protect 
talm,  or  with  regard  to  the  onaathorlzed  nae 
by  him  of  the  machine  by  which  he  was  al- 
leged to  have  been  Injured. 

The  following  la  a  brief  statement  of  ftte 
testimony  addnced  npon  the  trial. 

Camilla  Hogan  testified:  "This  boy  Is  my 
son.  On  the  18th  of  May,  1910. 1  lived  at  2211 
Walker  avenna  The  Honston  Belti  &  Ter- 
minal Railway  tracks  are  close  to  my  honaa 
I  gness  it  la  abont  86  feet.  I  don't  know 
how  close  the  right  of  way  cornea  to  my  honse. 

•  •  *  About  the  18th  of  May.  1910,  there 
was  a  ma<dklne  up  tliere  near  my  house.  The 
machine  was  pnt  on  a  lot  of  old  ties  when 
I  came  home.  I  came  home  on  Saturday, 
and  brought  my  chndrem,  and  all  sorts  of 
railroad  stuff  was  piled  np  in  front  of  the 
door,  and  on  top  of  Uils  there  was  a  piece 
ct  madilnery  that  had  a  wheel  to  it,  and 
one  wheel  went  down  this  way,  and  another 
one  was  over  on  the  oUier  side,  and  the  chil- 
drai  was  always  playing  with  It  wbaa  I 
conw  tmtk  [from  a  month's  vlsltl.  Ttat  ms 
right  at  my  tumse.  I  had  to  tarn  to  go  ont 
from  my  ^te,  and  It  was  sitting  right  ttiere. 

•  •  •  It  was  abont  two  feet  off  the 
gromid,  I  guesB.  It  was  m  ronnd  piece  of 
Iron  that  went  around.  I  don't  know  what 
yon  would  caU  It,  bvt  It  had  teeth  in  it;  and 
the  other  whSel  turned  over  It,  and  went 
aronnd,  and  It  would  catcdi  In  the  wheeL 
When  yon  turned  the  handle  over,  the  other 
wlie^  would  go  aronnd.  *  *  *  It  was 
BomeUilng  like  a  coffee  miU.  *  *  *  It 
was  a  large  piece  of  machinery.  There  are 
quite  a  nnmber  of  people  who  live  In  the 
bouses  along  the  rlg^t  of  way.  There  was 
nothing  there  to  keep  the  children  from  getr 
ting  to  this  machine.  They  would  go  there 
to  the  end  of  the  ties  and  get  on  tJiere,  and 
commence  tnmlng  the  machlDe.  I  have  seen 
children  there  turning  the  madilne  besides 
my  children.  When  I  would  leave  home, 
I  would  tell  my  children  to  stay  in  the  yard, 
hot,  when  I  was  not  there,  they  would  go 
ont  and  play  there  anyhow.  I.  would  see 
other  diUdren  ont  there  besUes  them  iHaying 
with  the  maehhie.  I  come  home  Saturday 
night,  and  Sunday  evening  I  saw  diUdren 
ont  there  playing,  but  Sunday  morning  I 
was  not  at  home.  I  was  there  on  Monday 
nntll  Monday  evening,  and  I  saw  children 
playing  out  there.  I  don't  know  how  man^ 
times  I  seen  them  out  there.  My  baby  got 
blB  finger  caught  on  Tuesday  evening.  I 
wasnt  there  but  two  evenings,  as  I  worked 
ont  in  the  daytime,  and,  when  I  would  get 
hom^  there  would  be  chUdren  out  there  play- 
ing, I  never  did  see  my  dilldren  out  there 
playing  at  all.  I  was  working.  I  was  not  at 
home  at  the  time  of  the  accident.  *  *  *  I 
bad  never  seen  my  little  boy  playing  with  this 
machine.  I  had  never  seen  either  one  of 
my  little  boys  playing  with  It.  I  saw  sev- 
eral other  dilldren  playing  with  It   I  saw 


that  in  the  eveulnga  after  I  would  come 
home.  I  saw  that  on  Monday  and  Sunday 
evenings,  but  I  hadn't  noticed  nobody  on 
Tuesday,  because  I  didn't  stay  at  home  but 
a  few  minutes.  Prior  to  that  Sunday  and 
Monday  I  had  not  seen  any  little  boys  play- 
ing out  there,  for  I  had  Just  come  home 
[from  a  month's  absence].  I  came  back  to 
Houston  on  Saturday  night,  and  I  saw  the 
maclilne  on  Sunday  morning  for  the  first 
time.  The  boy  was  hurt  on  the  following 
Tuesday.  There  Is  no  vacant  property  out 
there  In  front  of  my  house.  There  la  Just 
tracks  ont  there.  •  •  •  There  la  a  lot 
of  travel  along  Qie  tracks  there  in  ftont  of 
my  house." 

Annie  Ellis  testified :  OamlUa  B<«an  lives 
Just  back  of  me.  We  both  live  on  the  same  lot 
Her  house  Is  on  the  back  of  the  lot  and  my 
house  Is  on  the  front  of  the  lot  About  the 
montli  of  May,  1910,  May  18th,  I  saw  a  flat 
car  with  a  lot  of  lumber  and  one  thing  and 
another  on  It  and  a  piece  of,  machinery 
brought  down  there  near  my  bouse.  They 
unloaded  the  lumber,  and  then  they  put  this 
piece  of  machinery  onto  this  lumbeiv  I 
^hmt  know  what  kind  of  a  madilne  that 
was.  It  had  a  big  whed  that  turned,  and 
tbm  it  had  aome  otiier  little  wheels  Indde 
of  It  I  gness  It  was  abont  four  feet  high 
or  a  little  more  from  the  ground.  It  was 
laying  up  on  the  lumber.  I  guess  the  lum- 
ber  was  abont  waist  high  to  mok  And  these 
poets  were  not  level,  tbe  ties  and  tilings 
they  use  in  the  railroad.  Thia  machine  was 
set  up  on  top  of  that  I  gness  that  ma  about 
8  or  4  feet  from  the  track,  and  18  or  20  feet 
frwn  the  gate  that  opttis  In  Camilla  Hogan's 
yard.  I  saw  that  piece  of  ma^lnery  when 
it  waa  brought  there;  I  saw  the  lam  unload- 
ing it  there.  •  *  *  They  bring  all  their 
stuff  In  by  switch  engines  and  pnt  the  cars 
there,  and  then  they  unload  them.  I  re- 
member the  day  Clarence  ^gan  was  hurt 
I  saw  this  thing  (machine)  Jump  up,  and 
he  was  pulled  over,  uid  his  finger  waa  cut 
off,  and  he  come  running  to  me.  I  don't 
know  how  long  this  machine  bad  bem  ont 
there,  about  a  week.  I  noticed  on  several 
occasions  that  boys  would  go  there  and  lOay 
with  the  thing.  *  *  *  There  colored 
boys  and  Mezlcana  that  would  stop  tba» 
and  play  with  this  machine.  They  would 
turn  that  wheel,  and  see  It  roll,  and  put 
paper  In  It  and  one  thing  and  another.  I 
have  turned  it  I  turned  It  out  of  curiosity. 
I  Just  wanted  to  see  what  was  In  It  I  don't 
know  how  tbe  thing  was  made.  It  waa  made 
something  like  a  coffee  grinder.  If  you  would 
set  It  up  straight  but  it  was  a  tall  concern. 
*  *  *  It  made  a  kind  of  dlcking  noise 
when  it  was  turued.  It  was  ea^  to  turn 
for  me.  I  guess  these  boys  out  there  plaj'ed 
with  it  every  day.  Wh^  I  was  at  home,  I 
would  see  the  boys  out  there  on  the  lumber, 
and,  If  there  was  nothing  else  to  do,  they 
would  get  up  on  the  lumber  and  walk  around 
there,  and,  that  thing  betaig  there  to  turn. 
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tbey  stopped  there  and  turned  It,  and  then ' 
would  go  off  abont  tbelr  business.  If  they 
didn't  have  but  a  few  minutes,  tbey  would 
stop  there.  I  noticed  that  very  often.  There 
was  travel  over  those  tracks  there  ell  the 
time.  There  were  children  up  and  down 
there  and  everybody  else.  That  Is  the  only 
way  to  go,  on  this  track.  They  have  got  It 
all  knitted  In  there  so.  The  Houston  Belt  & 
Terminal  employes  being  transfers  there. 
They  are  up  and  down  there  off  and  on  all 
the  time.  I  have  seen  switchmen  there. 
They  would  switch  up  there  In  the  yard 
right  In  front  of  her,  door.  The  engine  that 
brought  that  machine  up  there  was  a  Hous- 
ton Belt  &  Terminal  Company's  engine.  I 
know  some  of  the  swltchmm's  faces  that 
bring  the  lumber  up  there.  I  have  seen  the 
switchmen  there  on  different  occastooa.  I 
have  seen  them  moving  cars  and  carrying 
cars  from  places  there  In  the  yard.  Wh©i 
this  little  boy  got  hurt,  It  fell  off  and  tfarow- 
ed  him  oft. ,  *  *  *  This  piece  of  machin- 
ery was  aomettiing  like  on  the  edge  of  the 
wood  there  wlien  the  Uttle  boys  was  play- 
ing with  it.  If  you  would  get  it  too  far,  tt 
would  make  a  tilt.  It  ia  not  a  fact  that  It 
was  standing  up  there  perfectly  straight. 
The  end  was  so  If  you  weighted  it  too 
much  on  that  end,  it  would  naturally  bobble, 
because,  when  I  turned  It,  I  noticed  It  bob- 
ble. I  did  not  put  my  weight  on  that  end 
at  the  time  I  turned  It  It  hobbled  when  I 
turned  it  At  the  time  this  boy  got  hurt,  he 
was  up  there,  and  it  seemed  to  me  like  he 
was  sticking  something  Into  this  thing.  I 
wasn't  paying  much  attention  until  he  fell, 
but  I  could  see  that  the  bigger  boy  was 
turning  the  wheel.  He  was  fooling  with  the 
wheel.  Camilla  Hogan's  yard,  or  the  fence 
around  it,  is  abont  two  feet  at  its  closest 
place  from  the  railroad  track,  but  that  fur- 
ther toward  the  southeast  the  track  gets 
farther  away  from  the  house.  In  ottier 
words,  that  a  comer  of  the  bouse  sets 
<ioBe  to  the  tracks,  and  the  space  to  the 
sontbeaat  of  the  bouse  and  betwerai  tbe 
bouse  and  the  trades  Is  always  blodced  with 
a  lot  of  ties  and  Iron  and  Junk,  and  I  have 
often  seen  children  playing  thore." 

Clarence  Hogan,  tta^  minor  plaintiff,  testi- 
fied: "My  finger  is  off  between  the  second 
and  third  Joints.  I  was  out  there  idaylng, 
and  my  brother  was  tomidg  tbe  thing,  and 
I  was  up  on  it  putting  some  staff  in  tt^  end 
It  tilted  and  fell  and  I  grabbed  to  catch  the 
Uiing,  and  it  was  turned  and  it  caught  my 
finger.  I  fell  off  on  the  ground  by  tbe  ma- 
chine. I  was  standing  on  it  and  my  brother 
was  taming  tbe  wheel,  and  be  tnmed  It 
loose,  and  be  tamed  around,  and  It  was  still 
turning  and  I  f^  I  fell  because  it  tilted. 
I  dont  know  how  many  times  I  had  played 
with  that  machine.  My  brother  Is  older 
than  I  am.  He  is  getting  on  11  ySars  old. 
There  was  another  little  boy  playing  there 
with  ua.  I  was  putting  paper  in  it  while  my 


brother  was  turning  It  I  was  standing  up, 
and  the  machine  tilted  and  I  was  falling, 
and  I  grabbed  to  catch  it,  and  it  caught  my 
linger.  It  was  still  turning.  My  brother 
had  turned  around." 

It  was  agreed  between  the  parties  that 
the  property  where  the  machine  was  at  the 
time  the  plaintiff  was  hurt  was  tbe  pro[>erty 
of  the  defendant. 

t1]  The  question  presented  by  the  assipi- 
ments  o^  error  Is  whether  this  evldraioe  pre- 
sented an  Issue  as  to  the  liability  of  appellee 
which  should  have  been  submitted  to  the  Ju- 
ry. In  the  case  of  Railway  Co.  v.  Edwards 
90  Tex.  65.  36  S.  W.  430,  32  L.  B.  A.  SIj, 
cited  by  appellee  to  sustain  the  action  of  tbe 
trial  court,  the  plaintiff,  a  child  dght  years 
old,  was  Injured  while  playing  upcm  a  pile 
of  railroad  ties  In  the  yard  of  the  defendant. 
One  of  the  ties  fell  upon  and  injured  plain- 
tiff. There  Is  a  marked  distinction  between 
such  a  case  and  the  one  here  presoited.  The 
court  while  criticising  the  doctrine  of  tbe 
turntable  cases  does  not  overrule,  or  even 
limit,  that  doctrine.  The  pile  of  ties  con!d 
not  be  said  to  be  unusually  attractive  to 
children,  nor  that  children  would  likely  be 
Injured  by  playing  upon  them.  In  its  opin- 
ion, referring  to  the  turntable  cases,  the 
court  says :  "The  ruling  in  these  cases 
must  be  Justified,  we  think,  upon  one  of  two 
grounds:  Either  that  the  turntables  possess 
such  peculiar  attractiveness  as  playthings  for 
children  that  to  leave  them  exp(»ed  should 
be  deemed  equivalent  to  an  invitation  to  use 
them,  or  that,  when  nnsecored,  tb^  are  so 
obviously  dangerous  to  children  that  when 
it  is  discovered  that  tliey  are  using  them,  it 
is  negligence  on  the  part  of  the  owner  not  to 
take  some  steps  to  guard  them  against  the 
danger."  Also:  "Applying  the  principle  an- 
nounced to  the  facts  of  this  case,  we  are  of 
opinion  that  the  plaintiff  was  not  entitled  to 
recover.  There  was  no  peculiar  allnremeDt 
about  tbe  yard  of  the  defendant  company. 
Though  tbe  ties  may  have  been  inartlsttcaliy 
pUed,  we  do  not  see  that  any  dangn  sboold 
have  been  anticipated  from  tbe  manner  in 
which  th^  were  stored.  A  witness  swore 
that  cblldrra  ae«ned  fond  of  playing  aboot 
the  lumber."  It  was  also  shown  that  a 
watchman  of  the  defoidant  company  had  or^ 
dered  tbe  GhUdrai  away  from  tbe  idle  of 
lumber. 

In  Dobbins  t.  BaUway,  Tex.  60^  4l  S. 
W.  82,  38  L.  B.  A  STS.  66  Am.  St  Bep.  896. 
a  child  three  years  old  escaped  from  a  section 
hons^  and,  wandering  npon  tbe  premises  of 
tbe  defendant,  f^  Into  a  pool  of  water,  and 
was  drowned.  The  defradant  was  h^  not 
liable,  principally  upon  the  gronnd  tbat  tbere 
was  no  evidence  tu  tbe  record  from  wbleb  tlie 
jury  could  have  found  that  tiiere  was  an  in- 
vitation to  the  child  to  go  upon  the  premises. 
Upon  this  point  what  is  said  by  the  i^u- 
preme  Court  in  Railway  Co.  v.  Morgan,  ft; 
Tex.  OS,  46  S.  W.  28>  la  pertinent   In  that 
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raae  a  cbUd  was  Injured  while  playing  npon 
an  unguarded  and  unlocked  turntable.  As 
showing  the  distinction  between  the  pool  of 
water  In  the  Dobbins  Case  and  the  pile  of 
railroad  tlea  in  the  Edwards  Case,  the  court 
says:  "Where,  however,  the  owner  main- 
tains upon  bis  premises  something  which  on 
account  of  Its  nature  and  surroundings  is 
especially  and  anosually  calculated  to  at- 
tract, and  does  attract  another,  the  court  or 
jury  may  infer  that  he  so  intended,  and 
hence  invited  him.  Where  one  exhibits  on 
his  own  land,  near  where  children  are  likely 
to  be,  pictures  or  unusually  attractive  ma- 
chinery, etc.,  he  can  expect  no  other  result 
than  that  it  will  appeal  to  the  known  In- 
stincts of  a  clilid  of  Immature  Judgment  and 
cause  him  to  venture  thereon.  Just  as  the 
dog  was  drawn  Into  the  baited  trap  by  the 
scent  of  meat  Townaend  v.  Wathen,  9  East, 
277.  Thus  we  see  Ci)  that  a  general  doty  is 
imposed  upon  an  owner,  as  a  member  of  so- 
ciety, not  to  intentionally  injure  any  one; 
and  (2)  that,  if  he  invitee  one  on  his  premis- 
es, an  additional  duty  Is  Imposed  to  use  care 
to  avoid  his  being  injured,  and  that  while 
the  first  duty  exists  in  all  cases,  and  Its  tIo- 
latloQ  may  be  shown  by  direct  evidence  or  by 
circumstances,  the  second  as  well  as  its  vio- 
lation may  be  shown  by  direct  evidence,  or 
by  drcnmstances.  In  so  far  as  the  turn- 
table case  and  other  cases  Involving  injuries 
upon  dangerous  machinery  or  private  prop- 
erty may  be  considered  to  lay  down  the  broad 
proposition  that  the  owner  can  be  held  liable 
without  proof  qf  either  an  Intent  to  Injure 
or  an  Invitation,  as  these  have  been  above  ex* 
plained,  we  do  not  think  them  based  npon 
sound  principle." 

Tbe  case  of  Construction  Go.  v.  Bostlck.  08 
Tex.  243,  83  S.  W.  12,  Is  not  In  point  That 
case  In  the  Supreme  Court  turned  upon  the 
refusal  of  the  trial  court  to  give  a  cfaai^ 
requested  by  appellant  presenUog  the  defense 
based  npon  the  evidence  that  the  foreman  In 
charge  of  the  gin  bad  not  only  ordered  the 
plaintiff,  a  child  eight  years  old.  away 
from  the  gin,  bnt  had  actually  put  him  out 
of  tbe  house  and  warned  him  to  stay  away 
from  the  gin,  and  that  the  child  had  re-en- 
tered the  house  suddenly  and  without  the 
knowledge  of  the  foreman,  and  wbSla  att^pt- 
Ing  to  handle  the  cotttm  seed  as  It  fdl  Arom 
the  gtai  got  his  band  caught  and  Injured. 
There  Is  nothli^  fa  the  opinion  really  appli- 
cable to  the  tacts  of  the  present  case^  as  will 
readUy  be  aeai  by  an  examination  of  It 
After  the  decision  of  the  Supreme  Court  In 
the  Bforgan  Case,  anoQier  bnuich  of  the  same 
case  came  before  this  court,  being  an  appeal 
from  a  judgment  for  the  minor  child  Injur- 
ed white  playing  anmnd  the  tuntables.  The 
case  first  referred  to  being  a  suit  by  the 
mother  of  the  child  based  npon  the  same 
facts-  In  tb6  case  last  cited  this  court  af- 
firmed the  judgment  of  the  trial  court,  and  a 
writ  of  error  was  lefnsed  by  the  Supreme 


Court.  For  this  latter  reason,  and  because 
there  is  nothing  in  the  opinion  in  conflict 
with  the  ease  cited  by  appellee  and  heretofore 
discussed,  we  have  no  hesitation  in  adopt- 
ing the  ruling  by  this  court  as  applicable 
to  the  decision  of  the  present  case.  We  quote 
from  the  opinion:  "The  fftct  that  the  turn- 
table was  left  unlocked  added  to  Its  attrac- 
tiveness to  children,  and,  taken  in  connection 
with  the  other  matters  and  things  pleaded  in 
the  petition,  such  as  the  ease  with  which  the 
turntable  could  be  revolved,  Its  unusual  at- 
tractiveness as  a  playing  place  for  children, 
and  the  fkct  that  children  of  the  town,  with 
the  knowledge  of  appellant,  went  npon  said 
turntable  and  rode  thereon  when  it  was  left 
unlocked,  rendered  the  leaving  of  same  un- 
locked one  of  the  special  fiicts  from  which  an 
implied  invitation  could  be  established.  The 
implied  invitation  which  is  established  by 
facts  of  this  character  arises  from,  or  Is  bas- 
ed upon,  the  doctrine  of  estoppel.  When  It  Is 
shown  that  the  owner  baa  placed  upon  his 
land  unusually  attractive  machinery,  and 
that  within  his  knowledge  children  are  there- 
by induced  to  go  upon  his  premises,  and  the 
owner  knows  that  leaving  said  machinery 
unfastened  adds  to  its  attractiveness,  he  will 
not  be  heard  to  say  that  children  thus  in- 
duced to  go  upon  his  premises  were  not 
th^e  by  his  consent  or  invitation."  Railway 
Co.  v.  Skidmore,  27  Tex.  Civ.  App.  329,  65 
S.  W.  215,  decided  by  the  Court  of  Civil  Ap- 
peals of  the  Fourth  District,  Is  also  instruc- 
tive upon  this  question  of  an  implied  in- 
vitation to  the  plaintiff  in  the  present  case. 
This  was  also  a  turntable  case,  in  which  a 
Judgment  for  the  plaintiff  was  affirmed.  The 
court  npon  this  point  say:  "Special  charge 
No.  11,  the  refusal  to  give  which  is  made  the 
basis  of  the  fourth  assignment  of  error,  in 
effect  withdraws  from  the  consideration  of 
the  Jnry  the  Invitation,  which  may  be  In- 
ferred from  the  nature  and  surroundings  of 
the  turntable  making  it  specially  and  unusu- 
ally calculated  to  attract  children  of  imma- 
ture judgment,  given  by  appellant  to  the  ap- 
pellee to  go  on  the  turntable,  and  requires 
them  to  find  for  appellant  'If  the  company, 
in  locating  the  turntable,  was  making  such 
use  of  its  property  as  other  railway  com- 
panies were  doing  throu^^ut  the  country.* 
The  nse  made  of  properly  In  locating  a  turn- 
table upon  It  la  not  In  itself  a  test  of  liabil- 
ity, but  other  matters  are  to  be  considered 
in  connection  with  such  use  in  determining 
the  owner's  llabillly  for  hijvries  Inflicted 
npon  another.  Railway  Co.  t.  Blorgan,  su- 
pra." 

[2]  We  are  only  concerned  with  the  ques- 
tion as  to  whether  under  any  view  of  the 
evidence  plaintiff  was  entitled  to  recover. 
If  so,  the  peremptory  instruction  was  error. 

[II  We  think  that  under  the  autborltieB 
In  this  state,  some  of  which  we  bare  refer- 
red to,  the  case  should  have  gone  to  the  jnry 
under  appropriate  Instructions  u  to  the  Is- 
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sue  of  an  implle'd  Inrltatlon  to  the  child  to 
go  upon  the  premises  for  the  purpose  of  play- 
ing with  the  machine.  From  such  Implied 
iuTltatlon,  If  such  there  was,  there  arose 
duties  and  liabilities  entirely  different  from 
those  which  exist  towards  a  mere  trespasser 
or  even  a  licensee,  the  nature  of  which  it  Is 
not  necessary  further  to  discuss. 

[4]  Appellee  Inslkts  that  there  was  no 
knowledge  on  the  part  of  the  employes  of 
appellee  that  children  resorted  to  the  place 
and  played  with  the  machine.  The  nature 
of  the  machine,  its  peculiar  and  unusual  at- 
tractiveness to  children,  its  exposed  and  en- 
tirely unguarded  location  so  near  the  houses 
of  adjoining  dwellers,  and  the  &ctB  shown 
to  have  existed  as  to  the  open  and  notorious 
and  frequent  use  made  of  the  machine  by 
children  of  the  neighborhood,  presented  an 
Issue  either  of  knowledge  of  such  use  by 
those  whose  duty  it  was  to  look  after  the 
property,  or  of  the  existence  of  drcumstances 
from  which  such  knowledge  will  be  Imputed 
to  them.  If  the  other  facts  are  sufficient  to 
form  the  basts  of  liability,  we  do  not  think 
appellee  can  absolve  Itself  therefrom  by  the 
plea  that  the  machine  was  left  In  this  ex- 
posed condition  with  no  one  as  to  whom 
knowledge  of  Its  use  could  be  shown. 

We  think  the  Issues  should  have  been  sub- 
mitted to  the  jury,  and  for  the  error  in  giv- 
ing the  peremptory  charge  the  Judgmwt  la 
reversed  and  the  cause  remanded. 

Beveraed  and  remanded. 


LOONET  V.  POPE. 
(Coatt  of  CiTil  Appeals  of  Texas.    EI  Paso. 

May  16,  1912.)  . 

1.  GABKISBiraNT  (g  42*)— LlABUJTT  Or  Gae- 
ITISBEE  —  PuRCnASB    PRICB    Or    LaHO  — 

Clouds  ow  Title. 

The  existence  of  JndgiuentB  against  Ten- 
don of  land  will  not  excuse  the  vendee  from 
liability  in  garnishment  proceedings  for  the 
purchase  price,  where  there  is  no  showing  that 
such  judgments  have  been  properly  recorded 
and  Indexed,  and  are  therefore  doods  on  the 
tlUe. 

[Ed.  Note.— For  other  cases,  see  Gamiab- 
ment.  Cent.  Dig.  S|  83-88;  Dec  Dig.  {  42.*] 

2.  Garhtshuent  (S  42*)— Liabilitt  or  Gab- 

HISHBE  —  PUBCHASB     PBICE    Or    LAND  — 

Clouds  on  Titli. 

The  existence  of  Judgments  against  ven- 
dors of  land  ai  clouds  on  the  title  of  a  vendee 
will  not  excuse  such  vendee  from  liability  as  a 
garnishee,  where  his  contract  of  purchase  did 
not  make  the  removal  of  such  clouds  or  execu- 
tion of  a  bond,  condidoned  that  the  removal 
should  be  at  the  expense  of  the  vendors,  or  one 
ot  them,  a  condition  precedent  to  the  liabil- 
ity of  the  vendee  to  pay  for  the  land. 

[Bd.  Note.— For  other  cases,  see  Oamlsb- 
ment,  Gent  Dig.  M  8»-88;  Dec.  Dig.  g  42.*] 

S.  Oabhibhhbnt   (I  209*)  —  PBOOiBDiiree  — 

In  garnishment  proceedings,  the  garnishee 
la  entitled  to  have  all  claimaQts  to  the  garnish- 
ed fund  brought  before  the  court  and  required 
to  interplead,  to  preclude  the  possibility  of  his 


being  compelled  to  make  double  payment,  so 
that  where  the  veadors  of  land,  a  part  <tf  thf 
purchase  price  of  which  was  garnished  in  thf 
hands  of  the  vendee,  and  others  who  (daimed 
parts  of  the  fond,  were  not  parties  to  the  pro- 
ceeding, a  judgment  against  the  gamiihee  was 
of  no  effect. 

[Bd.  Note.— For  other  cases,  see  Gamlsb- 
ment.  Cent.  Dig.  i  401;  Dec  EHg.  |  20B.*] 

4.  JUDOICKITT   (I  261*)— SUPPOBT  IW  PLKAD- 
IIT08. 

Where  the  vend<ws  of  land,  a  part  of  tlK 
purchase  price  of  which  Imd  been  garnished  In 
the  hands  of  the  vendee,  were  not  parties  to  the 
proceeding,  and  had  consequently  filed  no  in- 
terpleaders therein,  a  iwrt  of  the  judgment 
against  the  garnishee  to  the  effect  that  his  land 
should  be  free  from  any  lien  or  ineombrance 
by  virtue  of  the  judgment  against  such  vendor*, 
upon  which  tb»  garnishment  was  mod  oat,  was 
beyond  the  socve  of  the  pleadings,  and  eC  no 
effect. 

[Ed.  Note.— For  other  cases,  sea  JudcmenL 

Cent.  Dig.  I  437;  Dec  Dig.  | 

Appeal  from  District  Court,  Beerw  Ooim- 
ty;  S.  J.  Isaacs,  Judge. 

Gamishm^t  proceedings  by  T.  CL  Pope 
against  B.  F.  Looney.  From  «  Jodgmoit 
against  the  gamlaliee,  be  appeals.  Berere- 
ed  and  remanded. 

B.  F.  Looney,  of  Greenville,  and  Hodaon 
&  Canon,  ot  Pecos,  for  appelant  J.  W. 
Parker  and  Ben  Bandola,  both  o(  Feoos,  for 
appellee. 

HXGOINa,  X  On  December  8.  1009.  Pope 
recovered  a  Judgment  against  Campb^l 
Br».,  a  firm  compoeed  of  Mack  Campbdl 
and  Charlie  Campbell,  and  against  tbe  in- 
dividnal  members  thereof^  In  the  sum  of 
1886.82,  and  upon  Tbich  there  was  dtie  tbe 
sum  of  ^,090JfO  open  tbe  date  ot  the  to- 
snance  of  the  writ  ot  gamlahmott  hovtai. 
On  September  27,  1911,  a  writ  of  garnish- 
ment upon  said  Judgment  was  Isaned  and 
served  upon  appellant  on  8^)temb«  28, 1011. 
In  response  to  the  writ  answer  wax  filed 
reading  as  follows: 

"(1)  Tbe  garnishee  has  not  In  bis  pOBucaalon 
any  effects  of  either  Cbaiile  Campbell  or 
Made  Campbell  or  tbe  Ann  of  Campbell  Broa. 
and  be  bad  not  wb«i  tbe  writ  of  gKmUi- 
ment  was  served  on  him  herein.  That  there 
are  no  otber  person  ot  persona,  within  tbe 
knowledge  of  afllant,  who  are  Indebted  to  the 
said  Charlie  GampbeU,  HadE  Campbell,  Camp- 
bell Bros.,  or  eltber  of  ttum  or  have  effects 
belonging  to  them  ox  eltber  of  them  In  their 
possession. 

"(2)  That,  as  to  whether  or  not  this  af- 
fiant la  Indebted  to  dther  Charlie  Campbell. 
Mack  Campbell,  or  Campbell  Bros,  in  any 
sum  or  was  indebted  when  tbe  writ  of  gar- 
nlshmrait  was  served  on  him  In  this  canw. 
he  shows  to  tbe  court  that  cm  Bfardi  4.  1009. 
be  contracted  to  purchase  from  Charlie 
Campbell  and  Mack  Campbell  four  sections 
(640  acree  eadO  of  land  situated  hi  Reeves 
eoontr,  Tex.,  to  wit,  section  16,  block  SS, 
township  5,  T.  &  P.  By.  Go.  land,  section  24, 
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block  65,  township  6,  T.  ft  P.  Ey.  Co.  land, 
section  26,  block  66.  township  6.  T.  ft  P.  Ry. 
Co.  land,  and  section  44,  block  57,  public 
school  land,  and  agreed  to  pay  them  for  the 
same  the  sum  of  $3,150.  The  titles  to  these 
lands  were  not  all  at  the  time  In  either 
Charlie  or  Mack  Campbell,  but  affiant  is 
Informed  and  shows:  That  the  title  to  sec- 
tions 16  and  24,  block  55,  above  mentioned, 
was  in  T.  W.  Honnlcatt  That  the  title  to 
section  44,  block  57,  was  In  J.  L.  Neel.  and 
the  title  to  section  26,  block  66.  was  in 
Charlie  (whose  Initials  are  C.  J.)  Camp- 
bell. The  said  lands  had  been  previously 
purchased  from  the  state,  being  a  part  of  the 
public  school  lands,  and  had  not  been  occu- 
pied for  the  three  years  required  by  law. 
and  the  same  could  not  be  then  conveyed, 
but  a  bond  for  title  was  givra  to  this  affiant 
by  the  parties,  said  bond  being  executed  In 
the  name  of  Mack  Campbell  as  principal, 
and  C.  J.  Campbell,  Cal  Campbell,  F.  W. 
Hnnnicutt,  and  J.  L.  Ne^  as  sureties,  but, 
in  case  the  contract  of  purchase  made  by  af- 
fiant was  with  both  Mack  and  Charlie  Camp- 
bell, that  affiant  knows  nothing  of  the  trades 
or  arrangements  between  Hunnlcutt,  Neel, 
and  the  Campbells  by  virtue  of  which  they 
subsequently,  after  the  terms  of  occupancy 
had  been  completed  and  the  law  had  been 
complied  with,  executed  deed  of  conveyance 
to  affiant,  but  he  shows  that  In  due  time, 
after  said  contract  of  purchase  was  enter- 
ed into  and  by  December  26,  1910,  all  of 
said  land  bad  been  conveyed  to  affiant  by 
deeds  of  conveyance  executed  by  the  re- 
spective parties  who  held  title  thereto  as 
above  mentioned,  and  that,  prior  to  tbe  service 
of  the  writ  of  garnishment  herein,  affiant 
had  paid  for  all  of  said  lands  to  Charlie  and 
Mack  Campbell  and  to  their  order,  except 
the  mm  of  $787.50  of  the  principal,  and  $47.- 
2S,  one  year's  Interest  thereon  at  6  per  cent 
per  annum,  making  the  sum  due  and  owing 
by  affiant  on  said  land  on  June  17.  1911, 
the  sum  of  $834.75.  That  said  money  was 
claimed  by  Charlie  (C.  J.)  Campbell,  but  af- 
fiant does  not  know  by  virtne  of  what  facts 
or  trade  the  said  Mack  Campbell  or  Camp- 
bell Bros,  had  parted  with  bis  or  their  In- 
terest thereon  to  C.  J.  Campbell.  Affiant 
shows,  further:  That  on  January  12,  1010, 
there  was  filed  for  record,  and  on  tbe  13th 
of  said  month  there  was  recorded  in  the 
Judgment  abstract  records  of  Beeves  coun- 
ty. Tex.,  what  purports  to  be  an  abstract  of 
Jud^ent  for  $936.32  besides  $55.55  costs  of 
suit,  rendered  by  the  district  court  of  Beeves 
county,  Tex.,  on  December  3,  1009,  In  favor 
of  T.  C.  Pope  against  Campbell  Bros.,  a 
firm  composed  of  Mack  Campbell  and  Char- 
lie Campbell,  and  against  the  Individual 
members  of  said  firm,  being  the  Judgment  by 
virtue  of  which  the  writ  of  garnishment  in 

this  case  was  issued,  and  also  on  the  

day  of  ,  19 — ,  there  was  recorded  in 

the  Judgment  abstract  records  of  Reeves 
(iOiutTr  Tttx.,  book  1,  p.  iS(K  what  paiports 


to  be  an  abstract  of  Judgment,  rendered  in 
the  Justice  court,  precinct  No.  1,  of  Comanche 

county,  Tex.,  on  the  day  of  December, 

1009,  in  favor  of  H.  E.  Chealey  and  L.  a. 
Main  against  M.  E.,  J.  W.,  and  Mack  Camp- 
bell for  the  sum  of  $228.03,  besides  $6.45 
cost.  That  affiant  believed  and  Insisted  that 
these  Judgment  abstracts  as  recorded  cast 
a  cloud  on  the  title  to  his  said  land  con- 
tracted for  and  purchased  as  above  stated, 
and  he  Insisted  that  before  he  make  final 
payment  for  the  lands  that  the  cloud  be  re- 
moved from  said  title  by  either  procuring  re- 
leases or  by  a  suit  to  remove  the  same  by 
Judgment  of  a  court  of  proper  Jurisdiction 
and  affiant  refused  to  pay  the  balance  due 
as  mentioned  above  until  his  said  lands  were 
In  some  way  mentioned  aboVe  relieved  from 
said  clouds.  Affiant  shows  that  J.  F.  McEen- 
zle,  an  attorney  at  law  who  resided  at  that 
time  in  Pecos,  Tex.,  In  Reeves  county,  in  the 
n^tlations  and  correspondence  that  took 
place  between  affiant  and  Charlie  (C.  J.) 
Campbell,  who  claimed  the  fund,  acted  as 
agent  for  both  parties,  that  is  to  say,  Mc- 
Eensle  communicated  to  affiant  the  requests 
and  proposals  of  Campbell  and  affiant  in 
turn  communicated  to  Campbell  through  the 
said  McKenzle;  that  Is  to  say,  the  said 
Campbell,  through  McKenzle,  in  order  to  in- 
duce affiant  to  pay  over  the  said  sum  of 
$834.76,  proposed  to  affiant  to  execute  a  good 
and  solvent  bond  with  proper  sureties  guar- 
anteeing that  affiant's  title  would  be  cleared 
from  the  clouds  above  mentioned,  and  that 
the  said  Campbell  would,  U  necessary,  pros- 
ecute a  suit  at  his  own  expense  in  the  name 
of  affiant  against  the  proper  parties  to  can- 
cel and  remove  the  said  clouds  from  his  ti- 
tle; that  affiant  accepted  the  proposition, 
thus  communicated  through  the  said  Mc- 
Kenzle, and  on  June  17,  1911,  he  remitted 
througlk  the  said  McKenzle  the  sum  of  $834.- 
76,  being  the  balance  due  by  affiant  for  said 
lands  together  with  accrued  Interest  at  that 
date,  the  same  to  be  paid  by  the  said  Mc- 
Kenzle only  on  condition  that  the  bond 
aforesaid  was  executed,  conditioned  that 
affiant's  title  to  said  lands  were  cleared  up 
at  the  expense  of  the  said  Campbell;  that 
said  bond,  so  affiant  is  informed,  has  never 
been  executed,  and  the  said  sum  of  money 
has  never  been  paid  out,  but  Is  held  by  tbe 
said  McKenzle,  who  at  this  time  is  a  resident 
citizen  of  El  Paso  county.  Tex. 

"Affiant  shows  further  that  long  prior  to 
the  service  of  the  writ  of  garnishment  here- 
in he  was  informed  that  Charlie  (C.  J.) 
Campbell,  who  claimed  to  own  this  money, 
on  January  3,  1911,  assigned  to  tbe  Pecos 
Valley  Bank  of  Pecos,  Tex.,  the  sum  of  $400 
of  this  money,  with  interest  from  said  date 

on  said  amount  at  per  cent.,  and  on 

being  presented  on  February  9,  1911,  by  said 
bank  with  an  order  executed  by  Charl^  (C. 
J.)  Campbell,  this  affiant  accepted  the  same 
on  said  date,  and  agreed  to  pay  said  sum- 
to  the  bank  out  of  the  balance  due  as  above 
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mentloneil,  subject,  however,  to  and  condl- 
tloced  upon  the  fact  that  the  said  Campbells 
would  clear  ap  the  cloud  from  affiant's  title 
to  said  lands,  and  afOant  is  Informed  that 
the  said  bank  Is  a  copartnership  and  com- 
posed, among  others,  of  the  following  co- 
partners, to  wit:  W.  D.  Cowan,  F.  W,  John- 
son, J.  G.  Lovfe,  and  J.  Y.  Leavell— all  of 
whom  are  resident  citizens  of  Reeves  coun- 
ty, Tex.  The  said  bank  Is  claiming  to  own 
the  said  fond  to  the  extent  of  $400  and  in- 
terest from  Jdnnary  3,  1911,  but  affiant  is 
not  advised  as  to  the  rate  of  Interest  Af- 
fiant shows,  further,  since  be  was  served 
with  the  writ  of  garnishment  herein  he  has 
been  Informed  that '  prior  to  the  time  he 
was  served  the  Campbells  or  Charlie  (G.  J.) 
Campbell  assigned  and  transferred  to  O.  N. 
Gentry,  a  resident  dtlzen  of  Reeves  county, 
Tex.,  the  remainder  of  the  said  funds  left 
after  paying  the  expenses  of  clearing  af- 
fiant's title  as  above  mentioned,  and  after 
paying  the  amount  thereof  prerionsly  as- 
aigned  to  the  Pecos  Vall^  Bank  as  above 
mentioned. 

"Garnishee  tlierefore  prays  that  MacK 
Campbell.  CautrUe  (a  J.)  Campbell,  resident 
■dtlzens  of  Beeves  county,  Tex.,  the  Pecos 
TaUey  Bank,  G.  N.  Genti7,  and  J.  F.  Hc- 
Kenzle  be  made  partlea  and  dted  as  the  law 
requires  to  appear  and  answer  herein,  and 
that  this  court  or  the  court  of  proper  juris- 
diction of  Hunt  county,  Tex.,  In  case  af- 
fiant's answer  la  controverted  by  the  plain- 
tiif  or  any  other  party,  cause  the  said  par- 
ties to  Interplead  and  on  final  hearing,  gar- 
nishee prays: 

"(1)  That  DO  Judgment  for  any  sum  In  fa- 
TOt  of  any  party  should  tie  rendered  against 
him  under  the  facts,  drcumstanoes,  and  con- 
ditions untU  his  title  has  be^  in  accord- 
ance with  the  agreonent,  deared  up^  and  the 
said  Judgment  liens  removed  as  douda  from 
hla  title  or  until  he  Is  protected  by  a  good 
and  solvent  bond  conditioned  for  that  pur- 
pose, and,  if  necessary,  that  this  case  be 
postponed  or  continued  from  time  to  time 
until  affiant  la  fully  protected  and  his  title 
cleared. 

"(2)  That  at  all  events  the  court  adjudi- 
cates the  question  as  to  whom  the  fund  be- 
longs, and.  if  it  should  be  adjudged  that  gar- 
nishee la  to  pay  to  any  person  any  sum,  then 
garnishee  prays  that  he  be  protected  from 
the  payment  of  any  Interest,  in  that  on  the 
17th  day  of  June,  1911,  he  made  the  remit- 
tance aforesaid  to  be  paid  as  herein  alleg- 
ed and  the  fact  that  the  money  was  not  paid 
was  no  fault  of  this  affiant,  that  he  has  been 
deprived  of  the  use  of  same  since  the  date 
mentioned;  and,  further,  affiant  prays  that 
he  be  fully  protected  from  a  douUe  recov- 
ery, that  the  court  adjudicate  and  fix  the 
Interest  and  rights  of  the  parties,  that  a 
reasonable  attorney's  fee  be  allowed  gar- 
nishee for  answering  herein,  that  be  recover 
bla  costs  and  for  such  other  and  further  re- 


lief general  and  special  as  be  may  be  entitled 
to  under  the  facts  at  law  or  in  equity." 

The  answer  was  not  controverted  in  any 
way,  and,  the  cause  coming  on  for  trial, 
judgment  was  rendered  upon  the  answer  of 
the  garnishee.  The  Judgment,  omitting  for- 
mal parts,  reads  as  follows: 

"It  is  therefore  ordered,  adjudged,  and 
decreed  by  the  court  that  the  plaintiff  do 
have  and  recover  of  and  from  the  said  gar- 
nishee, B.  F.  Looney,  said  sum  of  $398.12,  for 
which  let  execution  issue  in  favor  of  said 
plaintiff  against  said  garnishee.  And.  it  fur- 
ther appearing  to  the  court  that  said  gar- 
nishee has  employed  an  attorney  to  file  his 
said  answer  and  promised  to  pay  said  attor- 
ney the  sum  of  $25,  it  is  further  ordered  by 
thp  court  that  said  garnishee  do  have  and 
recover  of  and  from  the  plaintiff,  T.  C.  Pope, 
the  sum  of  $2S.  It  is  further  ordered,  ad- 
judged, and  decreed  by  the  court  that,  wben 
said  garnishee  shall  pay  the  Judgment  here- 
in rendered  ($39S.l2),  the  land  and  premises 
of  the  said  garnishee,  B.  F.  Looney,  described 
In  his  answer,  to  wit :  Section  16.  blodc  55. 
township  6,  T.  ft  P.  Ry.  Co.,  section  24,  block 
65,  township  S,  T.  ft  P.  Ry.  Co.,  section  26, 
blodc  6B,  township  5,  T.  &  P.  Ry.  Co.,  section 
44,  block  S7,  public  school,  in  Reeves  county, 
be  and  the  same  is  free  from  any  Um  or 
other  incumbrance  in  favor  of  said  Pope  by 
reason  of  said  judgment  in  the  case  of  T.  C. 
Pope  v.  Charley  Campbell  ft  Mack  GampbdL 
and  any  lien  upon  said  land,  or  dond  upon 
the  titie  thereto  by  virtue  of  said  Judgment, 
the  recording  or  abatractlifg  thmctf,  la  here- 
in removed  and  held  for  naught  It  la  fur- 
ther ordered  by  the  court  that  the  pnrchaae 
money  owed  by  said  garnishee  to  Campbell 
Bros.,  a  firm  composed  of  Charley  Ganqibdl 
and  Bfadc  Campbell,  the  ortginal  defokdants 
in  case  of  T.  a  Pope  t.  Campbdl  Broa.,  la 
hereby  declared  by  the  court  to  be  paid  off 
and  satisfied  to  the  extent  of  $398Jt2.  It  la 
further  ordered  by  the  court  that  tiie  platn- 
tilf,  T.  Q.  Pope,  recover  of  said  Oanoibdl 
Bros.  blB  cost  in  this  behalf  expotded.  In- 
cluding said  attom^'a  fee  herein  rend«- 
ed  against  said  plaintiff.  T.  C  Pope^  In  be- 
half of  said  gamlshee." 

[1.2]  From  this  judgment  Looney  has  ap- 
plied, and  error  la  first  assigned  to  tbe  re- 
fusal of  the  court  to  render  a  judgment  lo  fa- 
vor of  the  garnishee  upon  said  anawer,  tbe 
contention  being  that,  the  answer  not  being 
controverted,  the  facts  therein  stated  are  as- 
sumed to  be  true,  and  upon  the  undisputed 
facts  it  appears  that  the  obligation  of  Loon- 
ey to  pay  the  balance  of  the  money  due  by 
him  upon  the  contract  of  purctiase  referred 
to  in  his  answer  was  dependent  upon  Charlie 
Campbell  having  first  removed  the  donds 
cast  upon  the  land  described  in  the  answer 
by  the  judgments  abst^cfed  against  it  either 
by  procuring  proper  releases  or  by  Judgmeoti 
canceling  and  removing  the  clouds  cast  by 
tile  judgmwts,  or  by  executing  the  bond  tv- 
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ferred  to  In  his  answer,  for  the  protection 
of  appellant.  If  the  answer  of  the  garnishee 
can  properly  be  construed  as  showing  a  con- 
tingent liability  for  the  payment  of  the  mon- 
eys dne  upon  the  contract  of  purchase,  or  If 
it  can  be  construed  as  showing  liability  npon 
condition  precedent,  judgment  shoald  have 
been  rendered  in  the  appellant's  favor  be- 
cause a  fund  or  debt  is  not  subject  to  gar- 
ntshment  which  is  subject  to  any  contingency 
or  condition  precedent  before  the  liability 
arises  npon  which  payment  of  the  debt  can 
be  enforced.  We  do  not  think,  however,  that 
appellant's  answer  can  be  so  construed.  It 
Is  not  averred  that  the  Judgments  cast  a 
dond  upon  the  title  to  the  land,  nor  are  any 
facts  averred  by  which  the  court  could  de- 
termine that  they  were  clouds  npon  the  title, 
but  appellant  contented  himself  with  the  al- 
legation that  he  believed  and  insisted  that 
the  Judgments  were  clouds.  It  Is  not  averred 
that  they  were  properly  recorded  and  Index- 
ed.   Furthermore,  If  the  answer  disclosed 
that  they  In  fact  were  clouds  upon  the  tlUe 
to  the  land,  yet  no  facts  are  averred  showing 
any  right  upon  the  part  of  Looney  to  Insist 
upon  their  removal  or  the  execution  of  the 
bond  referred  to  In  his  answer  as  a  condition 
precedent  to  liability  to  pay  for  the  land. 
The  terms  of  the  contract  of  purchase  for 
the  land  are  not  shown,  and  It  may  have  been 
purchased  by  qnltdaim  deed.  If,  as  a  matter 
of  fact,  the  contract  of  purchase  was  such  as 
to  Impose  upon  the  Campbells  no  obligation 
to  protect  against  these  Judgments,  then, 
the  mere  fact  that  Charlie  Campbell  there- 
after voluntarily  agreed  that  he  would  give 
the  bond  did  not  Impose  npon  him  any  obli- 
gation to  give  the  same,  as  be  could  have  re- 
pudiated the  agreement  to  give  the  bond  and 
iDBlsted  upon  payment.   W«  therefore  hold 
that  the  court  did  not  err  in  refusing  to 
nnder  ixOgmeat  for  the  appellant  upon  bis 
Biuwer,  but  the  remaining  assignments,  which 
oomplaht  of  the  failure  of  the  court  to  make 
Mack  Campbell,  Ghulle  Campbell,  the  Pecos 
VaUey  Bank,  G.  N.  Ctentry,  and  J.  F.  Mc- 
Kemde  parties  to  the  gamlahmrat  proceed- 
ing and  requiring  than  to  Interplead,  was 
clearly  errra  reaulrli«  a  reversal  of  the  Judg- 
matt 

AppsUee  has  filed  no  twief,  and  we  are 
therefore  not  advised  of  the  theory  upon 
which  the  lower  court  acted  In  fiaUlng  to 
pnnrae  the  course  whidi  we  hare  Indicated 
should  have  beat  pursued.  We  deem  It  un- 
necessary to  discuss  at  length  the  reasons 
why  this  course  should  have  been  pursued. 
It  Is  well  settled,  however,  that  in  gamlsb- 
ment  proceedings  the  garnishee  Is  clearly 
entitled,  under  our  procedure,  to  have  all 
claimants  to  the  garnished  fund  brought  be- 
fore the  court  and  an  Interpleader  required 
BO  that  their  conflicting  claims  may  be  tbere 
adjusted  and  determined,  and  the  garnishee 
protected  from  futuito  litigation  or  risk  of, 


being  required  to  make  a  double  payment  of 
the  debt  upon  which  the  garnishment  Is  bas- 
ed. Xglehart  v.  Moore.  21  Tex.  601 ;  Smith 
V.  Railway  Co..  89  S.  W.  md ;  Kelley  Grain 
Co.  V.  English,  34  S.  W.  651;  MUler  v.  Qood- 
man,  IB  Tex.  Civ.  App.  244,  40  3.  W.  743. 

[3, 4]  It  will  be  noted  that  one  of  the  Judg- 
ments whlcb  appellant  contended  was  a  cloud 
upon  the  title  to  his  land  Is  the  Judgment 
upon  which  this  garnishment  proceeding  Is 
based,  and  in  the  Judgment  which  Is  herein 
rendered  the  court  undertook  apparently  to 
protect  against  the  lien  of  this  judgment  by 
the  provision  in  the  Judgment  that  the  ap- 
pellant's land  be  freed  from  any  Hen  or  In- 
cumbrance by  virtue  of  said  judgment,  but 
this  part  of  the  Judgment  Is  unsupported  by 
and  beyond  the  scope  of  the  pleadings  and 
Ineffective  f6r  that  reason.  Mack  Campbell 
should  have  been  required  to  interplead  so 
that  no  question  could  thereafter  arise  as  to 
the  validity  of  the  transfer  -asserted 
Charlie  Campbell  of  Looney's  debt  to  Mack 
Campbell  nnder  the  contract  of  purchase, 
the  Pecos  Valley  Bank  shoald  be  before  the 
court,  so  that  their  rights,  If  any,  can  be 
finally  and  authoritatively  determined.  This 
is  also  true  of  Gentry and  Charlie  Campbell 
should  be  required  to 'interplead  In  the  gar- 
nishment proceeding  so  that  he  would  be 
thereafter  precluded  from  questioning  the 
correctness  of  a  possible  Judgment  which 
might  be  rendered  in  favor  of  the  bank  or 
Gentry,  and  J.  F.  McKenzie  should  be  brought 
before  the  court  as  the  trustee  and  holder  of 
the  garnished  fund.  With  all  these  parties 
before  the  court,  the  conflicting  claims  and 
rights  of  all  of  the  parties  may  be  fully  and 
finally  determined  and  adjudicated,  and  this 
Is  a  substantial  right  to  which  the  garnishee 
Is  entitled,  and  the  court's  failure  to  have 
them  brought  before  It  and  his  action  In  ren- 
dering judgment  disposing  of  the  fund,  with- 
out them  being  before  the  court,  was  errone- 
ous. 

The  cause  is  therefore  reversed  and  re- 
manded for  further  proceedings  in  accord- 
ance with  this  opinion. 


McKBNZXB,  X, 
ting. 


disqualified,  and  not  alt- 


DBRRICK  T.  SBOTH  et  aL 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
March  27,  1912.   On  Motion  for  Re- 
hearing, June  5,  1912.) 

1.  Bills  and  Notes  (|  299*)— IdABiLiir  or 
iNDORSEBs  —  Waives  of  Fbotest  —  Ques- 
tions roa  CouBT. 

In  an  action  on  a  note,  begun  after  lapse 
of  the  first  term  after  the  right  of  action  had 
accrued,  where  it  was  sought  to  charge  an  in- 
dorser,  under  Sayles'  Ann.  Civ.  St  1897,  art, 
304,  providing  that  the  liability  of  an  indorser 
may  be  fixed,  without  protest,  by  Inatitatiog 
suit  against  the  maker  before  the  first  term 
of  the  court  to  which  the  anlt  can  be  broaght 
after  the  right  of  action  sball  accrue,  or  before 


•Var  othw  cum  am  msm  topic  and  MeUon  NUUBER  In  Dee.  Dig.  *  Am.  D^.  Ker  No.  Seriw  a  Rn'r  lodexM 
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the  second  term,  and  ahowiog  good  caaie  why 
it  was  Dot  Instituted  before  the  first  term,  it  is, 
in  the  first  ioBtance.  for  the  court  whether  the 
pleading  aets  up  a  aoffident  ezcnse  for  not  in- 
•titnting  aait  befor«  the  beginning  of  the  first 
term. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notpa.  Cent  IMg.  8|  880-705;  Dec  IHg.  8 
299.*] 

2.  Bills  and  Nones  (|  29ft*>— Ijiabilitt  or 

INDOB8CB8  —  WAIVES  OF  FSOTEST  —  QOES- 
TIONS  FOB  GOUBT. 

It  IB  not  a  sufficient  excuse,  within  Sayles* 
Ann.  CiT.  St.  1897,  art  804,  for  the  payee  to 
show  that  after  the  maturity  of  the  note  he 
began  correspondence  with  the  maker  for  the 
purpose  of  collecting  it,  and  in  reliance  on  the 
maker's  duty  to  pay  the  note  delayed  suit 
pending  negotiations  tor  settlement. 

[Ed.  Note^^For  other  cases,  see  IWls  and 
Notes,  Cent  Dig.  H  C80-70S;  Ds&  Dig.  | 
29».*T 

3.  Bills  adid  Xotes  f|  299*)— rjiABiurr  or 

iNDOBSEBa  —  WAIVBB  OV  i:^TEBT  —  QUBB- 
TIOHS  FOB  COUBT. 

Where  a  payee  of  a  note  did  not  begin  snit 
until  after  the  expiration  of  the  second  term  of 
court  after  maturity,  the  Indorser  cannot  be 
charged,  under  Sayles'  Ann.  Civ.  St  1897,  art 
304,  providing  that  the  liability  of  an  indorser 
may  be  fixed,  without  protest,  hy  suing  the 
maker  before  the  first  term  of  court  to  which 
it  can  be  brought  after  the  right  of  action  shall 
accrue,  or  before  the  second  term,  and  showing 
good  cause  why  it  was  i)ot  instituted  before  the 
first  term. 

[Bd.  Note.— For  other  Oases,  see  Bills  and 
N^tea.  Cent  Dig.  ||  680-700;   Dec  Dig.  | 

4.  Bills  and  Notes  (|  468*)  —  Aonoira— 

PL&ADINO&— SUCFIOIBKCr. 

In  an  action  on  two  notes  which  matured 
at  different  dates,  the  record  not  showing  that 
the  second  was  due  at  a  time  of  suit,  a  peti- 
tion containing  a  full  description  of  the  notes 
and  giving  the  dates  of  maturity,  together 
with  a  provision  that  at  the  election  of  the 
holder  a  failure  to  pay  first  note  or  Interest 
due  thereon  would  mature  the  second,  and  fur- 
ther allegations  that  the  first  note  had  not 
been  paid,  and  that  the  petitioner  prayed  pay- 
ment of  both,  sufficiently  showed  an  election 
by  the  holder  to  declare  the  second  note  due, 
so  as  to  support  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1462,  1463;  Dec  Dig.  | 
468.*] 

Error  District  Ooort,  McLennan 

County;  Marshall  Sarratt,  Judge. 

Action  by  J.  M.  Smltb  against  B.  H.  Der- 
rick and  another.  There  was  a  Judgment 
for  plaintiff,  and  defendant  Derrick  brings 
emr.  Affirmed  in  part,  and  reversed  and 
rmdered  ln  part 

Croaa,  Gross  and  Street,  for  plaintiff  In  er- 
ror. Freasler  &  UeCrea  and  Clark  &  dark, 
tot  defendants  in  error. 

BICB,  J.  a  E.  Medford,  on  the  18th  da7 
of  June,  1900,  made,  executed,  and  delivand 
IiIb  two  certain  promissory  notes  for  the 
8tim  of  1802  each,  payable  to  the  order  of 
B.  H.  Derrick  on  the  18th  day  of  June,  1810, 
and  1911,  respectlT^,  each  bearing  Interest 
at  tbe  rate  of  S  per  cent  per  annum,  and 
providing  for  the  payment  of  10  per  cent 
attorney's  fees,  and  further  providing  that 


a  foilnre  to  pay  either  of  saM  notes,  or  ta- 
t^est  thereon,  when  du^  at  the  ^eeOoa  <tf 
the  holder,  should  mature  tither  of  tbem, 
both  of  which  were  secured  by  a  vendoi^a 
lien.  J.  M.  Smith,  de/endant  In  error, 
brought  this  suit  on  the  14th  of  S^itember, 
1910,  in  the  Nineteenth  district  court  of  Mc- 
Lennan county  on  both  of  said  notes  against 
Kledford,  the  maker,  and  Derrick,  tike  in- 
dorser, alleging  that  the  former  resided  In 
Fannin  and  the  latter  in  McLennan  county, 
and  that  said  notes  had  been  theretofore  du- 
ly traosferred  and  indorsed  to  him,  and  no 
part  thereof  had  ever  been  paid,  praying 
for  Jodgm^t  and  foreclosure  ot  Us  vendor's 
lien. 

Derrick  alone  answered,  n^ing  a  ^leral 
and  special  demurrer  to  plalntUTs  petlUra; 
the  latter  In  effect  asserting  tliat,  ainoe  it 
appeared  from  the  face  of  the  petition  that 
he  was  sued  as  indorser,  and  said  notes 
were  not  protested  and  suit  waa  not  filed 
on  the  same  before  tbe  first  term  of  the 
court  to  which  said  ault  could  hare  been 
brought,  nor  at  the  second  twin,  ibowing 
good  cause  why  ault  was  not  instlttited  be- 
fore tbe  firat  term  next  after  the  r^t  of 
action  accrued,  he  was  therefore  cntilled  to 
Judgment 

This  demurrw  having  beoi  auatained, 
plaintiff  was  granted  leave  to  file,  and  did 
file,  his  first  and  second  trial  amoidments, 
the  substance  of  which  was  that,  after  tbe 
maturity  of  the  first  note,  be  began  corre- 
spondence with  Medford  for  the  purpose  of 
coUectiiv  same;  that  Medford  acknowledged 
liability  and  began  negotiations  of  settle- 
ment with  plaintltt  which  continned  fDr 
some  time,  offering  in  compromise  part  pay- 
ment in  property,  which  he  finally  dedlned 
to  accept;  that  dnrbig  the  progreaa  of  said 
correspimdence,  which  lasted  until  tiw  14th 
of  July,  Derridc  was  Informed  of  Medftord's 
defttolt  and  payment  douanded  of  him ;  that 
plaintiff,  in  good  faith,  expected  Medfwd  to 
pay  tbe  note,  for  which  reason  suit  waa  not 
sooner  Instituted.  Plaintiff  In  atm  renew- 
ed falfl  exc^rtiona  to  said  trial  amendments, 
but  tbe  same  were  overruled,  to  wliidi  lie 
excepted. 

There  waa  a  Jury  trial,  rsanlting  la  a  ver- 
dict and  Judgment  in  tawt  ot  defendant  to 
error  against  both  Medford  and  Derrick, 
from  which  the  latter  alone  prosecutes  this 
writ  ot  error,  aaidgnlng  errw  on  the  action 
of  the  court  in  refusing  to  sustain  said  ex- 
ceptions. ^ 

[1-t]  Tbe  first  term  of  tbe  McLennan 
county  district  court  which  cimvened  after 
maturity  of  the  first  note  waa  that  ot  tbe 
Nineteenth  district,  whldi  b^an  on  tbe  4th 
ot  July,  1910:  and  the  firat  term  of  tbe  Fan- 
nin county  district  court  convened  on  tbe 
fblrd  Monday  In  August,  1910,  the  S2d  of 
said  month;  and  tJiere  was  a  term  ot  tbe 
Fifty-Fourth  district  court  in  McLennan 
county,  wliich  convened  on  the  third  Mon- 
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Clay  in.  Septonber,  iSlO;  bat  tbls  mXt  wm 
brought  to  tlie  October  term  of  the  Nine- 
teenth district  court  of  BfcLeonan  county, 
which  convened  on  the  UtA  M<uiday  In  Oc- 
toba.  1910. 

In  this  state  the  liability  of  an  Indoner 
on  any  promlaBory  note  may  be  fixed,  with- 
out protest,  by  instltntlng  snlt  against  the 
mak^  of  such  note  before  tbe  first  term  of 
the  court  to  which  suit  can  be  brought  after 
the  right  of  action  shall  accrue,  or  by  Inatl- 
tnting-  salt  before  the  second  term  of  said 
court  after  the  right  of  action  shall  accme. 
and  showing  good  cause  why  suit  was  not 
Instituted  befbre  the  first  term  next  after 
the  right  of  aetlm  accrued.  ArUde  804, 
Rev.  OlT.  Stat 

Without  undertaking  to  indicate  what 
may  or  may  not  oonstltnte  good  cause  for 
fUlnre  to  bring  a  suit  to  the  first  term  of 
the  court,  as  contemplated  by  the  statute, 
still  we  believe  that  whether  or  not  the 
pleading  sets  up  such  good  cause  is,  In  the 
first  Instance,  a  matter  for  the  determlna* 
Uon  of  the  court,  and  bold  that  the  reasons 
set  fbrth  on  the  part  of  plaintiff  In  this  case 
did  not  constitute  good  cause;  and  evea  if 
the  suit  bad,  in  this  instance,  been  brought 
to  the  Bectmd  term  the  reasons  stated  would 
dearly  have  been  insufficient  But  lu  addi- 
tion to  thi^  it  appears  that  ttiree  terms  of 
court  elapsed  after  maturity  of  the  note 
b^ore  suit  was  in  fact  brought  against  the 
maker,  for  both  of  which  reasons  we  think 
the  court  erred  in  failing  to  sustain  defend- 
antfs  oceptions.  Seguln  Mill  &  Power  Co. 
T.  Ouinn,  1S7  S.  W.  4S6.  In  Elliott  v.  Wig- 
gins, 16  Tex.  696,  in  passing  upon  this  stat 
nte,  it  was  held  that  since  the  same  dispens- 
ed with  the  ordinary  method  by  protest  and 
notice,  and  allowed  the  fixing  of  liability 
against  an  Indorser  by  suit  against  the  mak< 
er,  the  statute  must  be  strictly  Complied 
with;  and  If  the  suit  was  not  brought  to 
the  first  term  the  reasons  tor  so  omitting  to 
commence  the  suit  before  the  second  term 
should  be  both  alleged  and  proven.  We 
therefore  hold  that  the  court  erred  In  over- 
Tilling  said  exception  and  r^iderlng  Judg- 
ment In  ftiTor  of  plaintiff  upon  said  first 
note. 

[4]  However,  plaintiff  in  error  contends 
in  hla  sixth  assignment  that  the  court  like- 
wise erred  In  rendering  Judgment  for  plain- 
tiff against  blm  tar  the  principal,  Interest 
and  attorney's  fees  called  for  In  the  second 
note  described  In  plaintiff's  petltiim,  because 
aald  petition  did  not  show  said  second  note 
to  be  due,  asserting  by  his  proposition  there- 
under that  an  agreemoit  In  a  eerles  of  notes 
for  maturity  of  all,  at  election  of  holder, 
npon  failure  to  pay  one,  does  not  ipso  fbcto 
mature  all  up(m  such  failure.  But  d^aid- 
ant  In  error  Insists  that  where  a  condition 
precedent  Is  made  to  aK>ear  <ai  the  face  of 
the  pleadings,  sudi  as  In  the  present  caae, 
the  filing  of  same  is  prima  fsde  evidence 
of  the  election.  The  petition  with  reference 


to  this  matter  alleged  a  foil  deecriptltm  of 
the  note,  giving  dates  and  maturity,  and 
Uien  recited  the  following  provialrais:  "It 
being  provided  that  a  failure  to  pay  any  of 
the  aforesaid  notes,  or  interest  thereon, 
when  due,  shall,  at  tbe  election  of  the  holder 
of  any  of  them,  mature  the  notes  herein  de- 
scribed, as  aforesaid.  Tour  petitioner  fur- 
ther shows  that  on  or  about  the  14th  day 
of  August  1900,  the  Bald  Derrick  transfer- 
red and  assigned  by  Indorsement  to  your 
petitioner,  for  a  valuable  comdderation,  the 
notes  herdn  des(xU>ed.  Wherefore  petition- 
er shows  that  isae  of  the  notes,  as  aforesaid, 
fell  due  on  tbe  18th  day  of  June,  1010,  and 
that  the  said  defendants,  although  so  in- 
debted to  your  petitioner,  have  not  paid  said 
notes  or  any  part  thereof." 

We  are  inclined  to  believe  that  the  alle- 
gations above  mentioned,  together  with  the 
flUng  of  the  petition,  In  tiie  absence  of  a  epe- 
dal  exceptbm,  were  sufficient  to  show  an 
election  on  the  part  of  plaintiff,  whereby  the 
secmd  note  became  due  and  payable  at  the 
time  suit  was  filed,  for  whidi  reason  this  as- 
signment will  be  overruled.  See  Locenbnrg 
et  aL  V.  Bexar  Building  &  Loan  Ass'n,  0 
Tex.  Civ.  App.  261.  29  a  W.  287. 

Believing,  howevw,  that  the  court  erred, 
as  heretofore  indicated.  In  rendering  Jndg- 
ment  against  plaintiff  in  error  on  the  first 
note,  said  Jndgmoit  is  in  this  respect  re- 
versed and  rendered  In  behalf -of  plaintiff; 
but  in  all  other  respects  the  same  is  af- 
firmed. 

Affirmed  in  part,  and  reversed  and  render^ 
ed  In  part 

On  Motion  for  Rehearing. 

Plaintiff  in  error  has  filed  a  motion  for 
rehearing,  luBlstlng  that  the  court  erred  in 
rendering  Jndgment  against  him  on  the  sec- 
ond note,  because  It  appeared  that  the  same 
was  not  due  at  tiw  time  suit  was  filed  there- 
on. It  will  be  recalled  that  the  suit  was 
Instituted  on  two  notes,  each  of  whldi  con- 
tained clauses  to  the  effect  that  failure  to 
pay  either  of  said  notes,  or  tbe  interest 
thereon,  when  due,  would  mature  the  entire 
Indebtedness  at  the  election  of  the  holder 
thereof.  We  think  the  allegations  in  the 
original  petition,  which  are  set  out  In  tbe 
original  opinion,  rdaUve  to  this  contention, 
together  with  the  allegations  contained  In 
the  first  and  second  trial  amendments  filed 
by  defendant  in  atoi.  Smith,  are  sufficient 
to  show  such  election.  It  appears  from  said 
amendments  that  upon  failure  to  pay  the 
first  note  both  notes  were  sent  to  the  bank 
for  collection,  with  instrucUmis  on  the  part 
of  Smith,  defendant  in  error,  to  demand 
payment  of  the  entire  amount  on  the  ground 
that  the  first  note  had  not  been  paid. 

We  think  these  allegattons,  together  with 
the  prayer  In  the  petition  asking  for  Judg- 
ment for  the  entire  Indebtedness  sued  upon, 
were  equivalent  to  a  declaration  that  the  ludd- 
w  had  elected  to  declare  the  notes  du^  and 
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that  both  of  said  notes,  under  the  allega- 
tioDB  above  referred  to,  were  In  fact  dne  at 
tbe  time  Jludgment  wae  rendered  Uiereon. 
See  Orabam  t.  Miller,  24  &  W.  1107;  Lus^i- 
bag  T.  Bexar  -  Bldg.  &  Loan  Aaa'n,  0  Tex. 
ClT.  App.  261,  29  S.  W.  237.  In  Qrabam  t. 
MQler,  sapra,  tbls  court  b^d,  througb  Mr. 
dilef  Justice  Key,  tben  Aaaodate  JuaUce, 
tbat  where  the  only  thing  necessary  to  the 
maturity  of  the  note  Is  tbe  holder's  eleetltm 
that  It  should  mature^  an  avermoit  that  he 
has  demanded  payment  Is,  unless  specially 
excepted  to,  a  suflBclent  amment  of  notice 
that  he  has  made  the  election,  and  Qtat  the 
dd>t  la  due.  In  the  last  case  abore  cited, 
the  San  Antonio  Court  of  Civil  Appeals 
held,  on  a  somewhat  similar  iinestion,  that 
the  flllng  of  the  petition  was,  at  least,  inima 
fincle  evidence  of  such  electlim. 

The  original  petition  having  alleged  facts 
showing  tbat  the  first  note  was  not  paid  at 
matorlty,  on  account  of  which  defwdant  In 
error  alleged  that  he  caused  both  notes  to 
be  sent  to  the  bank  tm  coHectloa  and  caus- 
ed demand  to  be  made  for  paymoit  thereof, 
and  the  failure  on  the  part  of  plaintiff  In 
error  to  pay  eltlier  of  said  notes,  under  the 
circumstances,  together  with  the  prayer  ask- 
ing Ju^rment  for  the  entlte  Indditedness, 
was  sufficient,  in  the  absence  of  a  special 
BxceptUm,  to  show  that  Oie  dtfoidant  in  er- 
ror, Bmitit,  had  exercised  his  option  to  de- 
dare  said  indebtedness  due  at  the  time  the 
suit  was  instituted;  for  which  reastm  the 
motion  for  rehearing  is  overruled, 

Hotkm  ovtfmled. 


laSSOUBI.  E.  &  T.  BY.  CO.  OF  TEXAS  v. 

FORREST. 

(Court  of  OItII  Appeals  of  Texas.  Dallas. 
May  25,  1912.    Rehearuig  Denied 
June  15,  1912.) 

1.  CoNBirnmoNAZ.  Law  (i  247*)— Aoaicni.- 
TUBB  (I  8*)  —  Bqu^i.  FBOTEcnoii  or  the 
Law— WBiDB. 

The  Rtatate  Imposing  a  penalty  upon  a 
railroad  which  allows  Johnson  ^rass  or  Bdb- 
siao  thistle  to  go  to  seed  on  its  right  of  way  is 
not  a  violation  of  Conat.  U.  S.  Amend.  14,  in 
denying  such  company  the  eqaal  protection  of 
tbe  laws. 

[Ed.  Note.— For  other  cases,  see  Constitn- 
tional  Law,  Gent  Dig.  I  70S;  Dec  Dig.  |  247;* 
Agriculture,  Dee.  Dig.  {  8.*] 

2.  CONSTITUTIOHAL  LaW  (|  303*)— DCB  PBO- 

CBSS  or  Law— Weeds. 

Neither  is  It  in  violation  of  Const,  art  1. 
H  10,  28,  not  taking  the  property  of  railroad 
companies  without  due  process  of  law  by  rea- 
son of  unjust  discrimination. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  BS  863-866;  Dec.  Dig.  | 
80S.*] 

8.  AaBioin.Tau  (I  8*)  —  DBBTBUonoH  or 

Under  the  statute  (Acts  27th  Leg.  c  117) 
giving  landowners  adjacent  to  railroad  rights  of 
way  an  action  for  a  named  penalty  and  for 
damages  if  tbe  company  allows  Jobnsoo  grass 
or  Russian  thistie  to  go  to  seed,  the  landowner 


may  recover  only  one  penalty  for  one  contiia- 
oua  tract  of  land,  though  It  be  subdivided  and 
rented  to  numerous  tenants;  bnt,  If  the  tracu 
of  land  are  separated  by  some  distance,  he  msy 
recover  a  penalty  for  each  tract. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Dee.  Dig.  %  &*] 

4.  AOBICUI.TUBB  (i  8*)  —  DEaTBiTcnoN  or 

Weeds. 

Where  a  railroad  company  was  sued  for 
damages  and  penalties  for  aflowlitt  Johnson 
grass  to  go  to  seed  in  violation  of  die  stat- 
ute, and  the  landowner  claimed  to  be  entitled 
to  several  penalties  because  several  tracts  of 
land  were  injured.  It  was  improper  to  refese 
an  inatmcdon  on  the  part  of  defendant  requir- 
ing tbe  Jury  to  assess  tin  damages  for  Uie  ser- 
eral  tracts  separately, 

[Ed.  Note.— For  other  cases,  see  Agricoltaftk 
Dec.  Dig.  I  8.*] 

Appeal  ftom  District  Court,  Ellis  Oounty; 
F.  L  Hawkins,  Judge. 

Action  by  T.  O.  Forrest  ^inst  the  W»- 
Bouri,  Kansas  ft  Traces  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.   Reversed  and  remanded. 

A.  S.  Coke,  of  Dallas,  and  O.  C.  Groce,  of 
Waxahachie,  for  appellant,  Clyde  Winn  and 
Tom.  Whipple,  both  of  Waxahachie^  for  ai^ 
pellee. 

TALBOT,  J.  The  appellee,  Forrest,  brought 
this  suit  agalDJst  the  appellant  to  recover,  un- 
der what  is  known  as  the  Johnson  grass  stat- 
ute (Acts  27th  L^isiature,  c  117),  the  penal- 
ty prescribed  for  a  violation  of  that  statute, 
and  damages  to  what  he  alleges  to  be  four 
farms  owned  by  him  contiguous  to  the  appel- 
lant's railroad  rl^t  of  way,  by  reaaon  of 
Johnson  grass  going  to  seed  on  sadi  right  of 
way  during  the  years  1908,  1900,  and  1910. 
The  petition  alleges,  in  substance:  That 
plalntur,  T.  a  Forrest,  Is  now,  and  has  beoi 
for  a  number  of  years,  the  owner  In  fee 
simple  of  four  certain  farms.  That  the 
same  were  in  a  high  state  of  cultivation  prior 
to  tbe  injuries  complained  of.  That  each  ^ 
said  farms,  except  the  third  one,  has  on  It  a 
bam  and  dwelling  house  for  teoanta,  and 
each  of  tbem  occupied  by  tenants.  That  tbe 
right  of  way  of  the  defendant's  road  runs 
by  said  farms  in  a  line  almost  doe  north  and 
south,  is  about  100  feet  wide,  where  it  bounds 
and  Is  contiguous  to  said  farms,  and  said 
right  of  way  Is  thickly  covered  with  Johnson 
grass.  A  minute  description  of  each  of  said 
farms  Is  given,  and  the  petition  farther 
charges  that  the  defendant  company  hauled 
and  placed  Johnson  grass  seeds  and  roots  on 
said  right  of  way  and  planted  same  and  per- 
mitted it  to  be  placed  therem  wUlfnUy  and 
Diligently ;  and  that  during  the  years  IM^ 
1009,  and  1910  the  Johnson  grass  on  said 
right  of  way  matured  and  went  to  seed  and 
infested  plaintiff's  said  farms,  alleging  pen- 
altiee  for  eadi  fkrm,  |2S0.  Plaintiff  farther 
charges  the  ways  and  means  by  which  the 
said  farms  became  infested,  and  claims  dam- 
ages to  the  land  in  the  sum  of  $8  per  aov. 
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aggregating  (8,648.  Tbe  defendant's  answer 
consisted  of  exceptions  urging  the  nnconstitu- 
tlonallty  of  tbe  Jobnson  grass  statute,  under 
tbe  Constitutions  of  botb  tbe  United  States 
and  of  tblB  state,  a  general  denial,  and  pleas 
of  limitation ;  that  appellee  permitted  John- 
sou  grass  to  go  to  seed  on  bla  own  land  dur- 
ing the  periods  sued  for ;  facts  to  show  that 
the  act  relied  on  was  unfair,  unjustly  dis- 
criminatory, and  TlolatlTe  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  and  of  sections  19  and  28  of  article  1, 
and  of  section  80  of  article  8,  of  the  Constitu- 
tion of  Texas;  that  the  land  In  question 
was  leased  to  others  during  the  years  for 
wfalch  appellee  sued,  and  the  right  of  recov- 
ery for  such  years,  If  any,  was  In  aucb  les- 
sees; and  other  facts  Intended  to  show  the 
unconstitutionality  of  the  statute  relied  on. 
Tbe  case  was  submitted  to  a  Jury  upon  Issues 
predicated  on  the  Jobnson  grass  statute  alone, 
resultiag  In  a  verdict  for  plaintiff  for  $226 
penalties,  and  $500  damages,  upon  which 
Judgment  was  afterwards  entered,  and,  a 
new  trial  being  refused,  tMa  appeal  was  per- 
fected. 

[1,  2]  Appellant's  first  assignment  of  error 
Is  that  "the  court  erred  In  refusing  tbe  first 
spedal  Instruction  requested  on  behalf  of  de- 
fendant, wherein  the  court  was  asked  to  In- 
struct  a  Terdlct  for  d^endant,  because  the 
act  under  which  tbe  suit  was  brought  is  tIo- 
latlve  of  tbe  Constitutions  both  of  the  Unit- 
ed States  and  of  this  state."  The  proposl- 
tlonja  urged  under  this  assignment  are:  (1) 
That  the  Johnson  grass  statute  upon  which 
this  suit  is  based  is  arbitrary,  onieasonable, 
unjustly  discrlmtoatory,  and  Is  In  contraven- 
tion of  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  In  that  it  de- 
nies appellant,  and  railroad  corporations  gen- 
erally, the  equal  protection  of  the  laws;  (2) 
that  said  statute  Is  violative  of  sections  19 
and  28  of  article  1  of  the  Constttution  of 
this  state,  because  under  it,  by  reason  of  Its 
unjust  discriminations,  the  property  of  rail- 
way companies  may  be  taken  not  In  due 
ooufse  of  the  law  of  the  landt  and  tbe  rights 
ot  action  are  made  to  depend  on  tbe  acta  of 
owners  of  land  contiguous  to  railways,  who 
by  tbelr  acts  may  sospend  tbe  law,  when  by 
tbe  Constltatioa  the  i>ower  to  anspoid  the 
laws  may  be  exercised  by  the  Legislature 
alone.  Tbeae  contentions  are  overmled.  The 
constttationali^  of  the  act  In  gneatlon  has 
been  passed  upon  by  the  Supreme  Court  of 
tbe  United  States  and  appellate  courts  of 
this  state  and  Its  validity  upheld  In  the  fol- 
lowing cases:  Railway  Co.  t.  May.  194  D. 
S.  267,  24  Sup.  Ct  688,  4S  Ll  Bd.  971 ;  Doep- 
penschmidt  v.  Railway  Co.,  100  Tex.  tS82t  101 
S.  W.  1080 ;  Railway  Company  t.  Letot,  ISO 
S.  W.  666 ;  Railway  Go.  t.  Gentry,  4S  Tex. 
Cir.  App.  29B.  9S  S.  W.  74. 

[3]  The  aecond  assignment  of  error  la  as 
follows :  *rrhe  court  erred  In  InstmctlDg  the 
Jury  that  plalntU^  If  entltied  to  recover. 


could  recover  separate  penalties,  and  sepa- 
rate damages,  to  each  separate  body  of  land 
which  the  Jury  might  find  constituted  a  sep- 
arate farm,  because:  (1)  Under  the  statute 
upon  which  plaiotilTs  right  of  action  was- 
based,  he,  as  a  landowner,  was  entitied  to 
recover  no  more  than  a  penalty  and  damages 
for  each  time  defendant  permitted  Johnson 
grass  to  go  to  seed  on  its  right  of  way  con- 
tiguous to  his  lands,  within  the  dates  men- 
tioned In  plaintiff's  petition;  and  (2)  he 
could  recover,  at  most,  only  for  each  sepa- 
rate contiguous  body  of  land  owned  by  him 
and  contiguous  to  defendant's  right  of  way." 
We  think  this  assignment  should  be  sua* 
talned.  The  statute  upon  which  appellee's 
cause  of  action  la  based  is,  substantially,  as 
follows : 

"Section  1.  Be  It  enacted  by  the  Legisla- 
ture of  the  state  of  Texas:  It  shall  here- 
after be  unlawful  for  any  railroad  or  railway 
company  or  corporation  doing  business  In 
this  state  to  permit  any  Johnson  grass  or 
Russian  thistle  to  mature  or  go  to  seed  upon 
any  right  of  way,  owned,  leased  or  controlled 
by  such  railroad  or  railway  company  or  cor- 
poration In  this  state. 

"Sec.  2.  If  It  shall  appear  upon  the  suit  of 
any  person  owning,  leasing  or  controlling 
land  contiguous  to  tbe  right  of  way  of  any 
such  railroad  or  railway  oomi)any,  or  corpo- 
ration, that  said  railroad  or  railway  com- 
pany or  corporation  has  permitted  any  John- 
son grass  or  Russian  thistle  to  mature  or  go 
to 'seed  upon  their  right  of  way,  such  person 
so  suing  Bhall  recover  from  such  railroad  or 
railway  company  or  corporation  the  sum  of 
twenty-five  dollars,  and  any  such  additional 
sum  as  he  may  have  been  damaged  by  rea- 
son of  such  railroad  or  railway  company  or 
corporation  permitting  Johnson  grass  or  Rns- 
alan  thistie  to  mature  or  go  to  seed  upon 
their  right  of  way.  Provided,  any  owner  of 
land,  or  any  person  controlling  land  contigu- 
ous to  tbe  right  of  way  of  any  auch  railroad 
or  railway  company,  who  penults  any  Jobn- 
son grass  or  Russian  tblstie  to  matnre,  or  go 
to  seed  upon  said  land,  shall  have  no  right 
to  recover  from  such  railroad  or  railway 
company  as  provided  for  In  this  act" 

It  appears  that,  when  this  suit  was  insti- 
tuted, appellee  owned  seveul  hundred  acres 
of  land  near  Forreston,  In  Ellis  county,  Tex., 
upon  wbidi  the  several  famu  lOalmed  to 
have  hem  damaged,  and  which  are  designat- 
ed as  Nos.  1,  2,  S,  and  4,  are  situated.  No.  1 
consists  of  100  acres  off  tbe  west  side  of  the 
S.  E.  U  of  Sancbes  sur^,  and  17  acres  out 
of  the  S.  W.  )4  of  said  survey  adjoii^ng  tbe 
100  acres.  Both  of  these  tracts  lie  south  of 
appdlanffl  ralhroad  and  contignons  to  the 
right  of  way,  ocept  a  small  part*  of  tbe  100 
acres,  known  as  the  "meadow,"  which  Is 
northwest  of  tbe  railroad.  No.  2  counts  of 
100  acres  off  the  south  nd  of  the  Roddy  sur- 
vey! which  does  not  tontih  the  railroad  right 
ctf  way,  and  66  acrea  of  said  sorv^  adjoin- 
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lug  and  north  of  said  100  acres,  wblcb  Is 
contlgaona  to  the  railroad  rlgbt  of  way. 
These  tracts  were  acquired  by  the  appellee 
at  different  times,  and  are  southwest  of  the 
appellant's  railroad.  No.  8  consist's  of  about 
17  acres  of  the  Roddy  surrey  southeast  of 
and  contiguous  to  the  right  of  way  of  ap- 
pellant's railroad.  No.  4  consists  of  about 
166  acres,  a  part  of  the  Roddy,  Moore,  and 
Johnsons  surreys,  and  southwest  of  and  con- 
tiguous to  appellant's  railroad  right  of  way. 
The  tracts  of  land  upon  which  farms  Nos. 
2,  3,  and  4  are  situated  are  south  of  Forrcd- 
ton  and  contiguous,  except  as  divided  by 
appellant's  raUroad  and  a  public  dirt  road, 
while  farm  No.  1  Is  separated  from  said 
farms  by  the  tract  of  land  upon  whldi  For- 
reston  Is  located.  Farms  Nos.  1,  2,  and  4 
were  rented  to  different  tenants,  having  resi- 
dences, bams,  and  outhouses  on  each  and  a 
number  of  acres  of  cultivated  land.  Farm 
No.  S  Is  all,  practically.  In  calttvation.  but 
has  no  dwelling,  outhouse  or  bam  on  It,  and 
was  rented  to  the  same  man  to  whom  farm 
No.  4  was  rented. 

We  are  of  the  opinion  the  court  erred  In 
authorizing  a  separate  recovery  as  of  two  or 
more  farms  in  respect  to  the  body  of  land 
denominated  farms  2,  3,  and  4.  Construing 
the  Johnson  grass  statute  according  to  Its 
true  Intent  and  meaning,  we  think  It  must 
be  held  that  the  land  constituting  such  farms, 
as  claimed  by  appellee,  was  In  fact  one  body 
of  land,  and  that  as  to  It  plaintiff  was  In  no 
event  entitled  to  recover  more  than  a  penal- 
ty for  each  time  It  was  shown  that  Johnson 
grass  was  permitted  by  appelant  to  ma- 
ture or  go  to  seed  on  Its  right  of  way  during 
the  periods  of  time  mentioned  In  plaintiff* s 
petition  and  such  consequent  damage  as  might 
have  resulted  to  plaintiff  therefrom,  and  that 
proof  that  Johnson  grass  went  to  seed  upon 
any  of  said  land  during  such  periods  wonld 
be,  under  the  statute,  a  complete  defense  as 
to  such  land.  The  charge  of  the  court  com- 
plained of  by  the  defendant  by  the  assign- 
ment of  error  under  constderatloa  was  tbete> 
fore  material  error. 

That  farm  No.  4  was  separated  from  farms 
Nos.  2  and  S  by  appellant's  railroad  and 
a  public  dirt  road,  and  that  farms  Nos.  2  and 
S  were  on  tracts  acquired  by  the  plaintiff 
at  different  times  and  divided  by  imaginary 
lines,  does  not  warrant  the  constmctton 
contended  for  by  the  plaintiff.  These  tracts 
being  In  fact  one  body  of  land,  except  as 
divided  by  the  railroad,  the  public  dirt  road, 
and  tiie  Imaginary  lines  referred  to,  they 
should  be  so  considered  for  the  purposes  of 
suit  or  defense  under  the  statute  Involved, 
and  in  the  event  of  proof  that  Johnson  grass 
was  permitted  by  plaintiff  to  go  to  seed  on 
any  part  of  It,  outside  of  the  railroad  right 
of  way  of  course,  shonld.  In  our  opinion, 
be  held  a  defense  as  to  all  of  the  land  for 
the  time  such  grass  was  so  permitted  to  seed. 
We  do  not  think  the  Legislature,  In  passing 


the  Johnson  grass  statute.  Intended  or  am- 
templated  that  the  owner  of  land  condguous 
to  a  railroad  right  of  way  might,  for  the 
purposes  of  suit  thereunder,  consider  his 
land  as  divided  into  as  many  separate  farms 
as  he  might  have  tenants,  and  recover  for 
some  of  such  farms,  while  himself  permit- 
ing  Johnson  grass  to  go  to  seed  on  others, 
or  on  portions  of  the  same  body  of  land,  and 
contiguous  to  said  right  of  way.  The  stat- 
ute uses  the  word  "land,"  and  not  "tarm" 
or  "farms,"  and  by  Its  very  terms  ownw 
of  lands  coDtlguona  to  the  right  of  way  of 
railroads,  who  permit  Johnson  grass  to  seed 
on  said  land,  have  no  right  of  acticHi  un- 
der It 

With  respect  to  form  No.  1  we  think  a 
different  constmctton  should  obtain.  The 
land  constituting  this  farm  was  entirely 
s^Mirate  and  distinct  from  the  lands  ooDstltn- 
ting  the  ottwr  fiuma  and  situated  sdme  dis- 
tance thertfrom.  This  being  true,  and  said 
land  being  conUgnous  to  the  right  of  way 
of  appellant's  railroad,  the  charge  of  the 
court  In  auestlicm  as  applied  to  thla  land 
was  correct 

[4]  We  are  further  of  the  i^lon  tiiat 
having  requested  %  the  defeaidant  was  en- 
titled to  have  the  Jury  instructed,  If  t^iey 
f oand  ft>r  different  tracts  of  land,  to  ^ecify 
what  penalties  and  what  damages  were 
found  as  to  each  fttrm  or  tract 

We  are  not  prepared  to  say  the  court  err* 
ed  In  reusing  the  special  charge  requested 
by  defendant  Instnutliv  the  jury  to  find 
for  the  defendant  In  so  far  as  damages  woe 
claimed  by  the  plaintiff.  It  Is  doubtless  cor- 
rect to  say  that  It  la  Ihe  duty  of  a  lOalntlfl 
claiming  damages  to  produce  evldaioe  1^ 
whidh  Uie  amount  of  his  damages  may  be 
reasonably  estimated  according  to  flw  role 
of  law  applicable  to  the  case;  but  the 
case  at  bar,  we  hare  reached  Uie  oradnaAon 
that  the  erldfloice  introduced  by  iflalntlff  was 
sufficient  to  take  that  question  to  the  Jury. 

Asslgnnmts  of  error  not  dlseused  and 
which  are  not  dl^osed  of  by  what  has  a^ 
ready  been  said  are  ovwmled. 

For  the  reasons  indicated,  the  judgment 
of  the  district  court  Is  reversed,  snd  *  the 
cause  remanded  for  a  new  trial  In  accord- 
ance with  the  views  expressed  in  this  tqdnlon. 

Reversed  and  remanded. 


KABTIN  et  aL  v.  mOB. 

(Court  of  Civil  Appeals  of-Texas.  Ft  WorA. 
A.pril  IS,  1912.   On  Motion  fbr  Re- 
hearlDg,  May  26,  1912.) 

1.  BB0KBB8  (S  102*)  —  MlSSEPBESEllTATIOKS 
BT  BBOEBB— LlABILITT  OF  F^INeiPAI. 

BepresentatlooB  as  to  the  character  of  the 
land  are  within  the  scope  of  the  dnties  of  an 
agent,  employed  merely  to  find  a  purchaser  fOr 
the  land  and  having  no  authority  to  sell  or  ex- 
change, and  are  binding  on  the  prindpaL 

[Ed.  Note. — For  other  caaes,  aee  Brokers, 
Cent  Dig.  I  146;  Dec.  Dig.  |  102.*] 
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2.  Fbaud  (|S2*)— Falsi BxPEBSXirrAiioiis— 

ACnONS-^VIDBNCB. 

A.  husband  and  wife  coaveyed  land  in  ex- 
change for  other  land;  the  busD&nd  alone  exe- 
cating  notes  for  the  difference  in  the  price.  In 
an  action  on  the  notes,  he  defended  on  the 
jcroond  of  fraud  and  deceit  practiced  on  his 
wife  and  himself.  Beld,  that  the  wife's  testi- 
mony as  to  the  false  representations  made  to 
ber  concemins  the  character  of  the  land  taken 
in  exchange,  and  her  reliance  thereon,  was 
competent;  she  being  a  party  to  the  exchange, 
although  not  a  party  to  the  action. 

[Ed.  Note.— For  other  cases,  «e«  Frand, 
Cent  Dig.  8  48;  Dec.  Dig.  {  52.*] 

8.  WiTItESSKS  (8  872*)— CBBDIBILITT— INTEB- 
ESTID  WiTNKBSEB  —  CBOSB-EXAMINATIOH  — 

Scope. 

Where  Interested  witnesses  testified  to  the 
valne  of  certain  land,  it  was  within  the  dlscre- 
tion  of  the  court  to  permit  cross-examination 
as  to  what  they  would  give  for  It  to  test  their 
credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  U  1192-119&:  Dee.  Dig.  1 372.*] 

Etidenoi  (t  113*) —RsuiTAnoT  — Talus 
or  FBOPBaTT—Tiia:  or  Valuation. 

Id  an  action  involTing  the  falai^  of  repre- 
sentations as  to  the  value  of  land,  where  there 
was  evidence  that  Its  value  at  the  time  of  the 
trial  was  the  same  as  when  the  representations 
■were  made,  the  admission  of  depositions  giving 
the  witnesses'  opinions  of  Its  valne  when  the 
depositions  were  taken  was  proper. 

[Ed.  Note^For  other  eases,  see  Bvldenee, 
Cent  Dig.  U  2S9-2B6;  Dea  &t.  %  lia*] 

6.  EVIDENCC  (8  488*)— Opiition  Etidbno— 
Value  or  Real  Pbopbbtt. 

In  an  action  involving  the  valne  of  land, 
testimony  of  witnesses,  shown  to  be  qualifled 
to  give  such  an  opinion,  that  the  land  was  not 
suitable  for  cnltivation,  was  properly  admitted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  |  2278;  Dee.  Dig.  |  488.*] 

S.  AmAL  AND  Ebbob  (|  lOBO*)  —  Bbtzbw  — 

Habklkss  Ebbob. 

Although  a  surveyor's  certificate  attached 
to  a  plat  of  land  is  hearsay,  its  admission  was 
banniess,  where  the  surveyor,  who  prepared 
the  plat,  testified  that  it  was  correct;  it  oelng 
iml^robable  that  the  Jnry  were  influenced  by 
the  certificate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  41S3-U6a  4199;  Dee. 
XHV.  I  lOBO:*] 

7.  Appeal  and  Ebbob  (|  1062*)  —  RiVMW  — 
Habuless  Ebbob. 

Where  the  defense  to  an  action  on  notes 
'was  fraud,  and  defendant  admitted  his  liability 
except  so  far  as  it  might  be  defeated  by  his 
pies  of  fraud,  and  the  court  gave  a  peremptory 
instmctioB  for  plaintiff  subject  to  the  same 
contingency,  an  Instruction  that  the  burden 
was  on  defendant  to  prove  the  fraud,  and  un- 
less he  had  done  so  the  Jury  need  consider  the 
<:aae  no  farther,  was  not  prejadidal  to  plaintiff, 
nince  It  must  have  been  understood  by  the 
jury  as  referring  only  to  defendant's  plea. 

[£!d.  Note. — For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  81  4212-4218;  Dec.  Dig.  8 
1062.'] 

8.  Evidence  (8  271*)— Dbolabations— Selp- 
Sebvinq  Deolabatioks. 

Where  a  party  exchanging  land  with  an- 
other, when  saed  on  his  notes  for  the  differ- 
ence in  the  value,  defended  on  the  ground  of 
false  representations  as  to  the  character  of 
the  land  talien  by  him.  his  testimony,  that  after 
be  first  saw  the  land  he  notified  the  other  par- 
ty thai  It  was  not  of  the  quality  represented 
Md  demanded  a  rescission,  was  conipetmt  to 


show  that  he  had  not  ratified  the  transaction 
after  discovering  the  fraud  and  to  contradict 
a  possible  inference  tliat  hla  testimony,  aa  to 
the  false  representations,  was  an  aftertnought 
and  untrue. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
C^t^Dig.  88  1068-1079,  1081-1104;  Dec.  Dig. 

On  Motion  for  Behearing. 

9.  Tbial  (8  85*)~Reception  or  Evidence— 
OBjscnoNB  —  Evidence  Admissible  in 
Pabt. 

Where  it  appeared  that  some  of  an  agent's 
misrepresentations  as  to  the  character  of  laud 
were  made  after  he  was  employed  to  find  a 
purchaser  therefor,  an  objection  to  the  testi- 
monv  concerning  soch  repreaentatlonB  as  a 
whole  was  properly  overruled. 

[Ed.  Note.n-For  other  eases,  see  Trial,  Cent 
Dig.  H  228-220;  Dee.  Dig.  8  86.*] 

Appeal  from  District  Court,  Comanche 
CouD^;  J.  H.  Arnold,  Judge. 

Action  by  J.  C.  G.  Martin  and  another 
against  Robert  Ince.  From  a  Judgment  for 
defendant,  pialutlfts  appeal.  Affirmed. 

Eearby  &  Kearby,  of  Comanche»  for  apKwl- 
lants.  Odell  &  Johnaon  and  O.  T,  Plummer, 
all  of  ClebnnM,  for  appellee. 

DUNKLIN,  J. '  X  a  a  Martm  and  O.  W. 
Dingus  InaUtnted  tbls  suit  against  Bobert 
Ince  to  recorer  the  principal.  Interest,  and 
attom^'s  fees  stipulated  In  eS&t  promissory 
notes  executed  by  Ince  as  a  part  of  tlie  con- 
sideration for  160  acres  of  land  In  Coleman 
conntT,  Tex.,  conveyed  to  Ince  by  the  plaln- 
tififs,  and  to  foreclose  tbe  vendor's  Hen  on 
the  land.  In  the  transaction  between  the 
parties,  Ince  eonveyed  to  plalntUta  a  tract 
of  land  In  Oklahoma,  In  endiange  for  the 
land  deeded  to  him,  and  the  iiotes  were  ol- 
ecuted  to  cover  the  difference  In  the  cBtimat- 
ed  values  of  the  two  tracts.  In  his  an- 
swer Ince  alleged  that,  in  order  to  Induce 
him  to  make  the  trade,  plalntlffb  and  their 
agents  falsely  and  fraudulently  represented 
to  him  that  the  land  which  was  afterwards 
conveyed  to  him  was  rich,  levd,  black,  hog- 
wallow  pratrle  land,  suitable  for  farming 
purposes,  and  worth  $20  per  acre;  that  he 
and  his  wife  relied  upon  those  r^resenta- 
tlons,  and  were  thereby  induced  to  make 
the  exchange  of  their  land  In  Oklahoma  for 
the  Coleman  county  land  without  first  see- 
ing and  examining  It  Ince  further  alleged 
that  the  Oklahoma  land  so  conveyed  to 
plaintiffs  was  more  valuable  than  the  Texas 
tract,  and  he  prayed  for  Judgment  over 
against  plalntiffB  for  a  cancellation  of  the 
notes  sued  on  and  for  the  amount  which  the 
Oklahoma  land  was  worth,  at  the  date  of 
the  exchange,  in  excess  of  the  value  of  the 
Texas  tract  The  trial  resulted  in  a  verdict 
and  Judgment  In  favor  of  Ince  against  plain- 
tiffs for  $200  and  canceling  the  notes  sued 
on.  From  that  Judgment,  iriaintlffis  have  ap- 
pealed. 

By  uncontroverted  evidence  it  was  shown 
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that  J.  H.  and  T.  A.  Bussell,  real  estate 
agents,  Trere  employed,  by  both  the  parties 
to  the  exchange,  to  assist  in  the  n^tia- 
tloDs;  each  party  agreeing  to  pay  the  agents 
a  commission  in  the  event  a  trade  was  con- 
summated. Ince  received  from  these  agents 
his  first  Information  of  the  Coleman  county 
land  and  of  its  owners,  and  through  these 
agents  some  preliminary  negotiations  be- 
tween the  parties  were  conducted  prior  to 
their  meeting.  At  a  meeting  of  the  parties 
following  the  preliminary  negotiations,  the 
trade  was  consummated.  According  to  the 
testimony  of  Ince,  some  of  the  alleged  mis- 
representations of  the  character  and  Quality 
of  the  land  was  made  to  him  by  the  agmts 
as  well  as  by  plaintiffs,  after  emplc^ment  of 
the  agents  by  plaintiffs. 

[1]  Complaint  Is  made  by  the  plaintiffs  of 
the  trial  court's  refusal  to  {^ve  their  re- 
quested instruction,  the  effect  of  which  was 
that  any  misrepresentations  of  the  character 
of  the  land  made  by  the  agents  could  not  be 
binding  upon  plaintiffs,  if  the  agents  were 
employed  merely  to  find  a  purchaser  for  the 
land,  and  had  no  authority  to  make  any  sale 
or  exchange  of  plalntifTs  land.  Representa- 
tions of  the  character  of  the  land  certainly 
were  within  the  scope  of  the  agents'  duties 
to  find  a  purchaser  for  it;  hence  the  request- 
ed instruction  was  properly  refused. 

We  do  not  think  that  the  charge  given  by 
the  court  Is  subject  to  the  criticism,  made  in 
other  assignments  of  error,  that  it  assumed 
that  the  representations  made  by  the  agents 
to  Ince  relative  to  the  character  of  plaintiffs' 
land  were  within  the  scope  of  their  employ- 
ment; but,  even  If  It  should  be  so  constru^ 
it  was  not  error,  in  vtew  of  the  erldeice 
already  recited. 

[21  Mrs.  Ince  Joined  with  defendant,  her 
husband.  In  executing  the  deed  to  plaintiffs, 
conveyii^  them  the  land  In  Oklahoma.  She 
testified  that,  at  the  time  she  executed  and 
acknowledged  the  deed,  she  objected  to  so 
doing  until  she  could  see  the  Coleman  coun- 
ty tract,  and  tbat  thereupon  Mr.  Russell 
said:  "It  Is  all  black,  level,  hog-wallow 
land,  Jost  like  Mr.  BCartln  and  Dingus  said 
it  was.  These  men  are  both  reliable  mai 
and  cannot  afford  to  mlsr^resent  anything." 
Mrs.  Ince  further  testified:  "I  certainly 
would  not  have  signed  the  deed  had  it  not 
been  for  the  tepresmtatlons  Mr.  Rnssdl 
made  to  me  aboat  the  kind  of  land  it  was 
that  we  were  getting  In  Colenum  county." 
Other  witnesses  testified  substantially  the 
same  as  did  Mrs.  Ince  relative  to  substaa- 
tlally  the  same  statements  made  by  Mr.  Biw- 
sell  on  that  occasion.  There  was  no  error 
In  the  admission  of  this  testimony  over 
plalntifftf  objections  thweto  that  Mrs.  Inos 
was  not  a  party  to  the  salt  While  Mm. 
Ince  was  not  a  party  to  the  suit,  yet  she  was 
a  party  to  the  trade,  as  evidenced  hor  ex- 
ecution of  the  deed  conv^lng  to  iriaintUEi 
the  Oklahonui  land*  and  d^endant'a  ]>lea 


aver  against  plaintUEs  contained  a  spedflc 
allegation,  to  which  plaintiffs  invoked  no  ex- 
ception, that  the  fraud  and  deceit  was  prac- 
ticed upon  his  wife  as  well  as  upon  him, 
and  Induced  both  to  exeeatB  the  deed  to  the 
Oklahoma  land. 

[3]  Plaintiffa  both  testified  that  Colemao 
county  land  was  worth  from  $15  to  $20  per 
acre.  On  cross-examination  each  of  them 
was  asked  whether  or  not  he  would  give  de- 
fendant $14  per  acre  for  it,  and  each  answer- 
ed that  he  was  not  buying  land.  There  was 
no  wror  in  overruling  plaintiffs'  objection 
to  the  question  for  Irrelevancy,  as  it  was 
within  the  discretion  of  the  court  to  permit 
the  question,  as  a  matter  of  legitimate  cross- 
examination,  to  test  the  credibility  of  the 
witnesses  who  were  parties  ih  Interest. 

[4,  S]  As  evidence  was  introduced  showing 
the  value  of  the  Coleman  county  land  at  the 
time  of  the  trial  to  be  the  same  as  it  was 
when  the  trade  was  consummated,  thm 
was  no  error  in  admitting  the  testimony  at 
the  witnesses  Lancaster,  Cantley,  and  Mc- 
Elrath,  by  depositions  taken  shortly  before 
the  trial,  giving  their  opinions  of  Its  value 
at  the  time  the  depositions  were  taken.  The 
testimony  of  the  same  witnesses  that  the 
land  was  not  suitable  for  cultivation  was 
properly  admitted,  as  their  answers  to  other 
questions  propounded  showed  them  to  be 
qualified  to  give  such  opinions. 

[I]  The  surveyor's  certificate  attached  to 
the  plat  of  the  land  Introduced  in  evidence 
was  hearsay;  but  the  surv^or  who  preiJar- 
ed  the  plat  testified  that  the  map  was  cor- 
rect, and  it  is  improbable  that  the  contents 
of  the  certificate  had  any  infiuence  with  the 
Jury. 

[7]  The  followhig  instruction  appears  in 
the  court's  charge:  "The  burden  Is  upon  ^e 
defoidant  to  prove  his  allegation  of  fraud 
by  a  preponderance  of  the  evidence,  and 
unless  he  has  done  so  yon  need  consider  the 
case  no  turthw."  Defmdant  had  admitted 
plaintiffs*  right  to  recover  upon  the  notes 
executed  by  him  except  In  so  far  as  the  same 
might  be  defeated  by  the  plea  of  fraud  and 
deceit  urged,  and  the  court  gave  a  pet&np- 
tory  instruction  In  plaintiffs'  favor  subject 
to  the  same  contingency.  Under  those  in- 
structions, certainly,  the  Jury  must  liave 
understood  the  instruction  iqion  the  burden 
of  proof,  copied  above,  as  applicable  only  to 
defendant's  plea  over,  and,  so  construed,  it 
was  favorable  and  not  harmful  to  the  phdn- 
tiffs. 

[I]  Nor  was  there  wror  in  permuting  de- 
fendant to  testify  Uiat  after  the  trade  was 
consummated,  and  after  he  had  seen  the 
Coleman  county  land  for  the  first  time,  and. 
had  dlscovned  Uiat  it  was  not  of  the  quality 
represented,  he  saw  plaintiff  Martin  and  in- 
formed him  of  tiiat  fact,  and  demanded  m 
resdasion  of  the  trade.  The  evidence  wa» 
competent  to  show  that  be  did  not  ratify 
the  transaction  after  discovering  the  alleged 
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fraad,  and  to  contradict  a  probable  Inference 
that  otherwise  might  have  been  Indulged 
that  his  testimony  given  on  the  stand  was 
an  afterthought  and  untrue. 

The  Terdlct  was  folly  supported  by  the 
evidence,  and  there  was  no  error  in  overrul- 
ing the  motion  for  a  new  trial  predicated 
upon  the  contention  to  the  contrary  effect 

Judgment  la  afBnned. 

On  Motion  for  Blearing. 

[I]  Thropgh  inadvertence,  our  reasons  for 
overmllng  appellants'  eleventh  assignment 
of  error  were  omitted  from  the  ordinal  opin- 
ion. By  that  assignment  complaint  Is  made 
of  the  trial  court's  refusal  to  sustain  appel- 
lants' objection  to  the  testimony  of  Ince 
concerning  statements  made  by  J.  H.  Rus- 
sell, when  Ince  first  went  to  the  office  of 
Bnssell  Bros,  in  Comanche,  as  follows: 
"Russell  said  to  me,  'We  have  got  100  acres 
of  good  bla^  land  for  sale  in  Coleman  coun- 
ty, and  the  man  lives  here  in  town  that 
owns  it,  and  I  will  go  around  to  see  him 
and  see  if  we  can  make  a  trade,'  and  said 
that  it  was  good,  black  land.  Busseli  re- 
turned to  the  office  by  himself  and  told  me 
that  the  man  wanted  f20  per  acre  for  the 
laud.  $3,200;  but  he  says,  'I  can  get  It  for 
you  for  $3,000,'  and  he  said,  'I  told  him 
about  your  place  in  Oklahoma,'  and  he  seem- 
ed to  be  well  pleased  with  that  country,  and 
he  says,  'I  can  get  a  trade  for  yon  for  $1,000 
to  boot.*  He  did  not  tell  me,  nor  did  Z 
know,  who  the  man  was  that  owned  the  land. 
Russell  then  said,  'Well,  it  is  every  bit  good 
black  hind.'" 

Appellants  insist  that,  at  the  time  that 
these  alleged  statements  were  made  by  Rus- 
sell, he  (Russell)  was  not  the  agent  of  appel- 
lants to  negotiate  a  trade,  and  hence  evi- 
dence of  such  statements  was  not  admissi- 
ble against  them.  The  proof  seems  uncon- 
troverted  that,  when  Ince  first  went  to  the 
office  of  Russ^  Bros.,  these  gentlemen  were 
not  the  agoits  of  appellants  to  sell  the  land. 
But  J.  H.  Russell  testified  that,  when  he 
aaw  appellant  Martin  on  the  occasion  re- 
ferred to  by  Ince,  he  (Martin)  agreed  to  pay 
Russell  Bros,  a  commission  in  the  event  the 
txade  was  made  with  Ince.  Thus  It  dearly 
appears  that  the  statement  that  the  land 
was  "ev^  bit  good  black  land,"  made  to 
Ince  by  Russell  after  seeing  Martin,  was 
admissible,  even  though  the  same  statement 
made  before  Bnss^  conferred  with  Martin 
was  Inadmissible.  But  appellants  objected 
to  the  testimony  as  a  whole,  and,  as  a  part 
of  it  was  admissible,  the  assignment  now 
undw  discussion  is  overruled.  O.,  H.  &  B.  A. 
By.  Co.  v.  Oormley.  91  Tec  S93,  43  S.  W. 
877,  66  Am.  St  Rep.  804;  Jamison  v.  Dool^, 
96  Tbx.  206,  82  S.  W.  780;  Cotton  OU  Co.  t. 
Jont^  86  Tex.  OtT.  App.  18,  80  8.  W..  Iocs. 
Clt  8sa 

The  motion  for  rehearing  Is  overruled. 


DIGKBnr     FORREERTEB  et  aL 

(Court  at  ClvU  Appeals  of  Tens.  Galveston. 
June  1,  1912.) 

1.  Reformation  of  Inbtbdmbkts  (8  36*) — 

GbOCNDS— MUTDAL  MiSTAKX— PLEADIROB. 
A  pleading  asking  for  the  reformation  of 
a  deed  of  reconveyance  by  a  purchaser  to  the 
vendor,  which  alleges  that  the  purchaser  ac- 
quired title  to  the  property  in  controversy, 
forming  a  part  of  a  larger  tract  by  a  deed 
from  the  vendor,  that  a  part  of  the  laud  was 
platted,  that  the  vendor  from  time  to  time  re- 
leased parts  of  tbe  lands  from  the  vendor's 
lien,  that  it  was  the  intention  of  the  partiefl 
to  the  reconveyance  to  reconvey  a  portion  of 
the  tnct  that  the  reconveyance  by  mistake  of 
tbe  parties  included  the  land  in  controversy, 
states  a  caose  of  action  for  the  reformation 
of  the  deed  of  conveyance  ui  the  ground  of 
mutaal  mistake. 

[Ed.  Note.— For  other  cases,  see  Befoxmattcm 
of  Instruments,  Cent  Dig.  U  141-14S;  Dec. 
Dig.  {  86.*1 

2.  Refosuatioh  or  iNsnincEinB  (S  19*>— 
Grounds— Mutual  Mistake. 

To  justify  the  reformation  of  a  deed  on 
the  ground  of  mistake,  the  mistake  must  be 
mutiul,  and  contrary  to  the  intention  of  both. 

[Kd.  Note^For  other  cases,  see  Reformation 
of  Instruments,  Gent  IMg.  ||  74r-78>,  Dec  Dig. 
S  19.'] 

3.  Witnesses  (|  160*)— Coupbtenot— Trans- 
ACTiORS  with  Deceased  Persons. 

In  trespass  to  try  title  by  heirs  of  the  de* 
ceased  ancestor  under  whom  defendant  claimed, 
tbe  defendant  is,  under  Rev.  St.  1895,  art 
2302,  incompetent  to  testify  to  statements  made 
to  him  by  tbe  deceased  ancestor. 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  560,  663-657;  Dec  Dig.  S  150.*] 

4.  Adverse  Possession  (|  63*)  —  Hosmx 
Character— Possession  bt  Vendob. 

A  vendor  who  remains  in  possession  after 
deed,  either  by  himself  or  his  tenants,  claiming 
the  land  as  his  own,  without  notice  other  than 
the  possession,  maj  acqnlre  title  by  limita- 
tions as  against  his  porchaser. 

[Bd.  Note^For  other  cases,  see  Adverse  Pos- 
session, C!enL  Dig.  H  333-SB7;  Dec  Dig.  1 
63.*] 

Error  from  District  Court,  Harris  County ; 
W.  P.  Hamblen,  Judge. 

Action  by  Gertrude  Forrester  and  jothera 
against  W.  T.  Dickey.  There  was  a  judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.  Reversed  and  remanded. 

Love  &  Channell,  of  Houston,  for  plaintiff 
in  error.  Glllasple  ft  Crawford,  D.  H.  Hardy, 
and  Ingham  S.  Roberts,  all  ot  Houston,  for 
defendants  In  error. 

REESE,  J.  This  is  an  action  in  trespass 
to  try  title  by  Gertrude  Forrester,  widow, 
and  other  plaintiffs,  heirs,  of  John  Forrester, 
deceased,  against  W.  T.  'Dickey.  Tbe  prop- 
erty Inv^kved  is  a  tract  of  9.72  acres  of  laud 
out  of  the  A.  C  Reynolds  surrey  In  Harris 
county,  and  also  out  of  a  tract  of  415  acres 
of  said  Burv^  formerly  conv^ed  by  John 
Forreeto-  to  W.  T.  Dlck^.  The  defendant, 
In  addition  to  a  plea  of  not  guilty,  pleaded 
the  statute  of  limitation  of  10  years,  and 
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further  anawering,  alleged  that  In  a  re- 
oonveyance  by  him  to  said  Forrester  eze- 
coted  In  1898,  which  Included  a  tract  of  199 
acres  described  bj  metes  and  boauda.  and 
also  added  other  words  of  description  of 
the  land  conveyed  which  indnded  the  tract 
In  controversy,  by  mistake  of  the  lawyer 
who  drew  the  deed  tilie  land  In  controversy 
was  so  Includedi  that  It  was  not  Int&ided  by 
eltiier  himself  or  Forrester  that  this  tract 
be  included  In  such  deed  of  reconveyance, 
and  that  It  was  not  understood  by  Forrester 
during  his  lifetime  nor  by  his  heirs,  the  pres- 
ent plaintiffs,  after  his  death,  that  the  tract 
here  involved  was  so  Included.  By  aver- 
ments  sufficiently  definite,  full,  and  specific 
defendants  set  up  tbo  mntnal  mistake  as  to 
said  deed.  In  so  far  as  the  Inclusion  ot  tho 
tract  ct  land  in  controversy  la  concerned, 
and  prayed  that  the  deed  be  reformed  so  as  to 
to  speak  the  intention  of  the  parties.  The 
trial  court  sustained  a  demurrer  of  plaintlflb 
to  the  special  answer  praying  reformation  of 
the  deed,  refused  to  submit  the  Issue  of  lim- 
itation, and  directed  a  verdict  for  pIalntU5i. 
From  the  Judgment  defoidants  prosecute  er- 
ror. 

[1]  By  the  first  and  second  assignments  of 
error  appelant  <»>mplalns  of  the  ruling  of  the 
court  in  sustaining  the  exceptlonB  to  hla  an- 
Bwex  under  which  he  prays  refOrmatton  of 
the  deed.  That  portion  of  the  answer  of 
appellant  Dickey  referred  to  alleged,  in  sub- 
stance that  he  acquired  title  to  the  property 
in  controversy  as  a  part  of  a  larger  tract  of 
land  by  a  deed  from  John  Forrester  on  Oc- 
tober 10,  1890;  that  after  having  acquired 
said  land,  and  desiring  to  put  same  on  the 
market,  he  emjdoyed  P.  Wbltty,  a  surveyor, 
to  plat  and  subdivide  the  southern  portion 
of  said  tract  of  land,  and  that,  after  haTtug 
surveyed  and  platted  same,  defendant  caused 
said  plat  to  be  recorded  and  designated  as 
Dickey's  West  Park  addition  to  the  city  of 
Houston;  that  said  surveyor  attempted  to 
plat  all  of  Bald  southern  portion  of  said  tract, 
down  4o  the  south  liue  thereof,  and  both  aald 
surveyor  and  the  defendant  supposed  that 
said  plat  covered  all  of  said  land  down  to  the 
north  line  of  the  Schmidt  tract,  which  was 
the  south  line  of  his  purchase  from  Forrest- 
er; that  at  the  time  be  purchased  said  land 
plalntifC  In  error  executed  notes  to  Forrester 
for  a  portion  of  the  purchase  money,  upon 
which  he  made  payments  from  time  to  time, 
and  the  said  Forrester  from  time  to  time 
released  portions  of  said  land  from  said  ven- 
dor's lien,  said  releases  executed  for  pro- 
portionate parts  of  the  entire  tract  upon 
whldi  payments  upon  said  notes  were  made, 
but  said  releases  described  the  property  re- 
leased according  to  the  plat  of  Dickey's  West 
Park  addition,  and  were  based  upon  the  sup- 
position that  said  addition  extended  to  the 
south  line  of  the  purchase  from  Forrester: 
that  afterwards,  on  the  6th  day  of  fiay,  1898, 
being  unable  to  pay  the  remalnd^  of  the 


purchase  money  due,  plaintiff  In  error  recon- 
v^ed  to  Forrester  1S99&  acres  of  said  orl^- 
nal  purchase  of  41G  acres,  whldi  159%  acres 
was  described  in  said  deed  of  reconv^nee 
as  all  of  the  tract  conveyed  l^y  Forrester  to 
■Dickey  October  10,  1890,  enept  swA  por- 
tions aa  Forrester  had  released,  and  tiut  It 
iras  the  Intention  at  the  parties  to  said  con- 
v^ance  to  reconvey  to-  Forrest^  the  north- 
ern portion  of  said  tract  of  land,  and  said 
reconveyance  was  based  npon  the  understand- 
ing on  the  part  of  both  Forrester  and  IHtftey 
that  the  rdeases  theretirfore  execnted 
Forrester  end)raced  all  the  land  in  the  aoath- 
em  portion  of  said  purchase  down  to  the 
south  line  thereof ;  that  after  said  reconvey- 
anoe  was  made  Forrester  took  posacaalMi  of 
and  fenced  the  north«n  piHilon  of  said 
tract,  and  then  claimed,  and  has  dues  tUmim- 
ed,  tiie  same  as  being  all  of  the  land  em- 
braced within  said  reoonv^ance,  and  neither 
Forrester  nor  his  heirs  aver  thereafto'  as- 
serted any  daim  to  any  portion  of  said  land 
except  159%  acres  in  the  northern  portion 
of  the  tract,  and  had  never  made  any  claim 
to  the  land  in  controveniy  until  about  a  year 
before  the  answer  was  filed,  whoi  It  6em^op- 
ed  that  the  distance  caUs  of  the  plat  of  THek- 
ey'B  West  Park  addition,  as  pr^iared  by 
Whltty.  did  not  consume  all  of  the  land  from 
the  Westhelmer  road  south  to  the  south  line 
of  Dickey's  purchase  from  Forrester,  and 
that  it  then  developed  that  by  giving  eacih  ot 
the  blocks  and  streets  of  said  addition  tike 
area  called  for  by  them  thme  was  an  ensess 
on  the  south  end  of  mid  tract  of  about  9 
acres  of  land.  The  answer  concluded  with  a 
prayer  for  a  Jodgmoit  correctliUE  and  reform- 
ing the  deed  of  reamveyance  to  Forrester, 
and  vesting  and  quieting  the  title  to  the  land 
in  controversy  In  the  plaintiff  in  error. 

It  was  fnrther  averred,  with  reference  to 
the  aforesaid  deed  of  reconveyance  from 
Dickey  to  Forrester,  that  it  described  the 
159%  acres  by  metes  and  bounds,  and  eon- 
tains  the  following :  "Also  all  of  the  balance 
of  a  tract  of  land  conveyed  by  Jno.  Forrester 
to  W.  T.  "Dickey,  about  October  10,  1890, 
which  Is  fally  set  forth  and  described  in  his 
deed,  which  Is  recorded  in  volume  CS2,  page 
422,  of  the  Records  of  Deeds  of  Harris  county. 
Texas,  which  Is  referred  to  and  made  a  part 
hereof^  except  such  portions  thereof  as  Jno. 
Forrester  had  released  from  the  said  lien 
retained  In  said  deed,  by  releases  duly  exe- 
cuted, and  now  of  record  in  Harris  county, 
Texas,  intending  by  this  conveyance  to  re- 
conv^  to  Jno.  Forrester  all  of  the  land  he 
conveyed  to  W.  T.  Dickey  in  said  deed,  ex- 
cepting su<di  parts  as  the  records  now  sbow 
he  has  dnly  released  from  the  lien  to  secure 
the  purchase  money  retained  In  said  deed.'* 
We  think  there  can  be  no  question  that  by 
the  terms  of  the  deed  of  reconveyance  it  in- 
cluded the  tract  of  land  in  controvenor,  as  to 
which  the  original  voidor's  lien  bad  never 
been  released.   Appellant  doea  not  contend 
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otherwiaa.  The  special  answer  praying  ref- 
ormation la  based  upon  tbla  fact  Were  it 
not  ao,  tiiere  would  be  no  need  for  reforma- 
tion or  correction  of  the  deed.  Appellant  by 
hla  answer  Invokes  the  eqnlty  power  of  the 
court  to  correct  the  miatake  and  reform  the 
deed  in  acccvdance  with  the  intentions  of 
the  parties.  If  the  allegations  of  tiie  answer 
are  tme,  appellant  was  entitled  to  the  relief  i 
prayed  for.  2  Pom.  Eq.  Juris,  sees.  838. 870. 

The  averments  of  the  answer  are  sufficient 
as  to  the  nnderstandlng  and  Intention  of  both 
Forrester  and  appellant  that  this  tract  was 
not  to  be  Included  In  the  reconveyance.  The 
case  does  not  fall  within  the  mle  announced 
In  Lott  r.  Kaiser,  61  Tex.  665,  cited  by  ap- 
pellee. In  that  case  the  grantor  knew  that 
the  deed  he  was  executing  contained  lan- 
gnage  the  1^1  effect  of  which  was  to  con- 
vey the  title  In  prsesentl  and  absolutely,  but 
endeavored  to  d^eat  this  expressed  purpose 
of  the  deed  by  proof  of  an  Intention  tiiat  the 
conveyance  was  only  to  take  effect  at  his 
death.  That  the  deed  did  not  express  this 
Intention  the  court  held  was  not  the  result 
of  either  acddent  nor  mistake,  and  the  gran- 
tor could  not  In  equity  be  relieved  of  the  le- 
gal effect  of  the  deed.  If  upon  a  trial  of 
this  case  it  shonid  be  developed  that  Forres- 
ter intended,  at  all  events,  that  the  recon- 
veyance by  Dickey  to  him  should  include, 
Id  addition  to  the  1S9%  acres  specifically  de- 
scribed, any  portion  of  the  tract  conveyed  by 
him  to  Dickey,  as  to  which  the  vendor's  lien 
had  not  been  released,  and  supposed  that  the 
land  In  controversy  had  been  so  released,  but 
did  not  Intend  that  It  should  not  be  Included 
In  the  reconveyance,  unless  It  had  been,  in 
fact,  released  from  the  vendor's  Hen,  then  It 
cannot  be  said  that  this  would  present  such 
a  mistake  In  the  Inclusion  of  this  land  In 
the  description  of  the  land  reconveyed  as  ap- 
pellant would  be  entitled  to  be  relieved 
against  The  mistake.  If  any,  in  the  execu- 
tion of  the  several  releases,  whereby  the 
same  did  not  Include  the  tract  In  controversy, 
cannot  be  corrected  In  this  suit  It  is  not  at- 
tempted to  do  so.  If  it  was  John  Forrester's 
intention  tbat  the  deed  of  reconveyance  should 
include  this  tract.  If  In  fact  It  was  not  In- 
cluded In  the  releiases,  then  it  appearing  that 
it  was  not  so  Included  It  conld  not  be  said 
tliat  Forrester  did  not  intend  that  it  should 
be  included  in  the  reconveyance.  The  ques- 
tion would  be,  What  was  John  Forrester's 
intention  with  reference  to  the  Inclusion  of 
this  tract  in  the  deed  should  It  turn  out  as 
it  haa  turned  out  that  It  is  a  part  of  the 
tract  conveyed  by  him  to  Dickey  which  had 
not  been  released  from  the  vendor's  lien?  The 
auctions  of  the  answer  are  that  it  was  not 
Intended  by  either  part^  that  this  tract 
■honld  be  biclnded  in  the  reconv^nce.  If 
It  ahonld  turn  out  tbat  Forreater  supposed 
that  it  had  been  released,  but  intended  that 
it  should  be  intanded  in  Oie  terms  of  the  re* 
oniTaaranM  It  It  bad  not  beco  releued.  then , 


the  deed  aa  written  really  speaks  bis  inten- 
tion. 

[2]  Only  a  miatake  mntnal  to  both  parties 
conld  be  corrected,  and  appelleee  are  entitled 
to  stand  on  the  terms  of  the  deed  of  recon- 
veyance, unless  it  be  shown  that  by  mistake 
mutual  to  the  ancestor  and  Dickey,  and  con- 
trary to  the  intention  of  both  of  them,  thg 
i  land  in  controversy  was  ^n^oded  In  the  re- 
conveyance. 

[31  The  objection  to  tbe  testimony  of 
Dickey  as  to  statements  made  to  him  1^  de- 
ceased, John  Forrester,  was  properly  sus- 
tained.. The  plaintiffs  were  suing  as  heirs  of 
said  Forrester.  R.  S.  art  2302.  The  bill 
of  exceptions  shows  that  this  was  the*  only 
objection  urged.  It  Is  not  stated  In  the  bill 
of  exceptions  nor  elsewhere  what  objection 
was  urged  to  the  testimony  of  this  wltn^ 
as  to  what  was  said  by  R.  H.  Hannah.  In 
the  state  of  the  pleadings  after  appellant's 
special  answer  allying  mistake  in  the  deed 
and  praying  reformation  was  stricken  out 
this  evidence  was  immaterial.  It  would  be 
material  and  admissible  to  support  this  de- 
fense If  offered  on  another  trial,  provided  It 
was  first  shown  that  Hannah  was  authorized 
to  represent  John  Forreater,  and  the  circum- 
stances were  such  as  to  make  hla  acts  and 
statements  binding  upon  him. 

[4]  We  think  the  court  erred  In  refusing 
to  submit  the  issue  of  title  nnder  the  10- 
year  statute  of  limitation  In  Dickey.  The 
suit  was  filed  May  30,  1910.  E^vidence  was 
Introduced  which  tended  to  show  that  at  the 
date  of  the  reconveyance  by  appellant  to 
John  Forrester,  which  was  May  6,  1808,  the 
land  In  controversy  was  under  Inclosure,  and 
was  occupied  and  used  by  Mrs.  Smith  as  a 
tenant  of  Dickey.  Hils  holding  by  Mrs. 
Smith  as  tenant  of  Dickey  continued  up  to 
some  time  In  1902,  when  Dlck^  leased  It  to 
Yoakum,  who  continued  to  occupy  and  use 
the  premises  as  tenant  of  Dickey  up  to  and 
since  the  institution  of  this  suit  According 
to  this  testimony,  for  the  period  of  12  years 
which  elapsed  from  the  date  of  the  recon- 
veyance to  Forrester  to  the  filing  of  the  suit 
appellant  continued  in  open  adverse  occu- 
pancy of  the  lands  by  his  tenants.  Smith  and 
Toakum,  such  use  and  occupancy  being  suf- 
ficient to  support  hla  claim  nnder  the  statute 
of  limitations  of  ten  years,  unless  such  dalm 
must  be  denied  on  the  ground  that  a  vendor 
csnnot  prescribe  nnder  the  10-year  statute 
against  his  vendee  by  remaining  In  posses- 
sion, claiming  the  land  as  bis  own  and  with- 
out other  notice  to  his  vendee  of  his  adverse 
claim  than  Is  afforded  by  such  possession. 
We  think  the  law  has  been  settled  otherwise 
in  this  state.  In  Smith  v.  Montes,  11  Tex. 
24,  the  Supreme  Ciourt  speaking  through 
Ghitf  Justice  Hemphill,  says:  "The  objec- 
tion to  the  charge  la  that  after  the  sale, 
the  vendor  became  tenant  at  will  to  the  par- 
chaser,  and  could  not  set  np  UUe  by  poeaea* 
alon  i  and  it  la  said  tha^  according  to  the 
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autliorltles,  tlie  relatkm  of  landlord  and  ten- 
ant existed  between  the  vendor  and  vendee. 
No  Bnch  anthorlty  Has  been  dted;  and,  if 
any  such  could  be  found.  I  aliould  donbt 
wbetlier  tbe  doctrine  could  be  aniiported  on 
principle.  As  long  as  tbe  contract  remains 
executory,  there  Is,  under  certain  circum- 
stances, a  q»ecieB  of  trust  between  tbe  toi- 
dor  end  Tendee,  which  wUl  auapend  the 
statute;  and  tills  relation  will  exist  until 
the  transaction  Is  comideted,  or  until  it 
is  disavowed  or  eztlngDlshed  by  the  lapse 
of  time  and  the  laches  ot  tbe  party  in 
seeking  bis  redress.  But,  in  this  cafi^  the 
contract  was  eztented.  The  defendant  claims 
by  deed.  No  further  act  on  the  part  of  the 
vendor  was  necessary  fOr  the  transfer  of  her 
right  All  relations  of  a  fiduciary  character 
liad  ceased ;  and  tbece  was  no  reason  why 
the  statute  should  stop  Its  course,  or  why 
It  should  not  bring  repose  and  quiet  to  these 
parties,  as  it  does  to  others,  by  its  salutary 
operation;  and  I  am  aware  of  no  principle 
of  law  which  would  prevrat  a  vendor,  who, 
after  title  has  passed,  remains  In  the  undis- 
puted and  exclnBive  possession  of  the  prop- 
erty without  recognition  of  the  vendee's 
rights,  from  claiming  the  benefit  of  the  stat- 
ute." In  the  case  of  Thomson  r.  Welaman, 
98  Tex.  170,  82  S.  W.  603,  the  same  doctrine 
is  applied  to  a  party  against  whom  a  judg- 
ment had  been  rendered,  and  who,  notwith- 
standing, remained  In  possession.  In  that 
case  the  general  doctrine  as  to  a  vraidor  bo 
remalnli^  In  possession  was  recognized  as 
stated  In  Smith  r.  Montes,  supra,  but  a  dis- 
tinction was  attempted  to  be  made  between 
Such  a  case  and  that  under  consideration 
where  the  defendant  against  whom  a  jn^- 
ment  had  been  rendored  for  the  land  so  re- 
mained in  possession.  The  court,  however, 
refused  to  recognize  the  distinction.  The 
court  says:  "This  court  has  held  that  a 
voidor  by  executed  conveyance  who  remains 
in  possession  of  the  land,  claiming  it  as  his 
own,  without  notice  other  than  possession, 
may  acquire  against  his  vendee  a  title  by 
limitation"— citing  Smith  v.  Montes,  supra. 
Ham  V.  Smith,  79  Tex.  310,  15  S.  W.  240,  23 
Am.  St  Bep.  340,  and  other  cases,  all  of 
which  support  the  doctrine  annoanced.  We 
think  there  can  be  no  logical  difference,  so 
far  as  the  question  here  presented  is  con- 
cerned, between  a  continued  possession  by 
the  vendor  himself  and  one  held  by  his  ten- 
ants. The  possession  of  the  land  by  Mrs. 
Smith  and,  following  her,  Yoakum,  both  un- 
questionably holding  as  tenants  of  appellant 
was  as  efTectlve  to  protect  him  as  would  bis 
own  personal  possession  have  been.  Cobb  v. 
Robertson,  99  Tex.  145,  86  S.  W.  746,  87  S. 
W.  1148,  122  Am.  St  Rep.  609. 

Appellant  complains  of  the  action  of  the 
court  in  refusing  to  submit  tbe  Issue  of  lim- 
itation at  his  request  and  also  of  the  refus- 
al to  Instruct  the  jury  to  return  a  verdict 


for  the  defendant  on  this  Issue,  nie  Issue 
should  have  been  s^mltted.  We  are  indlned 
to  the  opinion  that  it  would  have  beat  Im- 
inoper  to  give  the  perenqitory  charge  re- 
quested by  appellant 

S^T  the  errors  indicated,  the  judgment  is 
reversed  and  tlie  cause  remanded. 

Reversed  and  remanded 


VELASGO  rtSH  ft  OTSTEB  Oa  T.  TEXAS 
CO. 

(Court  of  CivU  Appeals  of  Texas.  Galvestoii. 
June  8,  1012.) 

1.  Afpeai,  and  Euob  (I  934*)— JirDOMEin^ 

PBESUMPnONS. 

Where  no  conclusions  of  fact  were  re- 
quested, or  if  reqnested  none  were  filed,  the 
appellate  coart  will  presume  snch  a  findins  as 
will  sustain  the  judgment  provided  racfa  finding 
is  supported  by  evidence,  and  this  rule  applies 
where  conclusions  are  filed  in  whldt  there  is 
□o  finding  oa  a  material  issue, 

[Ed.  Note.— Fw  other  cases.  ss»  Appeal  and 
Error.  Cent  Dig.  H  8777-3781,  878^  Dee. 
Dig.  I  934.*] 

2.  Appeai.  and  Ebkob  (I  742*)— AssiemfEiiTB 

OP  Ebbob— Statement. 

A  statement  followine  an  assignment  of 
error,  that  the  court  failed  to  file  «mcIiuioas 
of  fact  and  law,  that  the  defeated  party  in 
open  court  gave  notice  of  appeal  and  reouested 
tbe  filing  of  findings  of  fact  and  cooclusions 
of  law,  but  not  supported  by  anything  ia  the 
record,  is  insnfficient  to  require  the  coart  oa 
appeal  to  review  the  assignment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  {  3000;  Dec  Dig.  {  742.*] 

3.  Appbjx  and  Ebbob  (S  547*) — ^Assiohhknts 
OF  Ebbob— Biix  or  Exceptions. 

An  assignment  of  error  complaining  of  the 
failure  of  the  trial  Judge  to  file  conclusions  of 
fact  and  law  within  10  days  after  adjoomment 
will  not  be  considered,  where  there  is  no  bill 
of  exceptions  to  the  failure  to  file  such  con- 
clusions within  the  specified  time. 

[Ed.  Note.--For  other  cases,  see  Appeal  and 
Error.  Cent  Dig:  U  2^772429-24^;  Dec. 
Dig.  I  647.*] 

4.  Tbial  (i  390*)— CoNci.usionB  or  Fact  asd 
Law— Time  fob  Filino. 

Conclusions  of  fact  and  law  not  filed  after 
tbe  expiration  of  the  10  days  allowed  by  law 
must  be  disregarded  by  the  court  on  appMl. 

gSd.  Note.— For  other  cases,  see  Trial,  Cent 
.  I  913;  Dee.  Dig.  |  890.«] 

6.  Appeal  and  Ebbob  (|  1071*)— Hasuuss 

Epbob— Ebroneous  Findings. 

The  error  of  the  trial  court  in  maldn; 
findings  not  supported  by  any  evideoce  is  im- 
material, where  they  are  not  necessary  to  sup- 
port tbe  judgment  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4234-4239;  Dee.  Dig.  I 
1071.*] 


6.  Neoliqenob  (I  13S*^Vkhdob  or  Irn 

FECT  G00D»— CONTUBUTOaT  NB0UaC3T< 

Evidence. 

In  an  actitm  against  the  seller  of  a  leaky 
gasoline  tank,  evidence  Aeld  to  justify  a  find- 
ing that  the  destruction  of  a  gasoline  naotor 
boat  by  an  exf^ion  of  gasoline  escaping  from 
the  tank  waa  caused  by  the  contributory  uegli- 
gence  of  the  operator  of  the  boat 

[Ed.  Not6.— For  other  cases,  see  Nc^icence, 
Cent  Dig.  H  274-276;  Dea  IMg.  |  135.*] 


•For  other  caMi  Me  *am«  topic  and  secUoa  NUUBER  In  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  «  Bep'r  ladexes 
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Error  from  District  Court,  Braaoria  Coun- 
ty; Wells  Thompson,  Judge. 

Action  by  J.  E.  Hooper  and,  others,  part- 
ners doing  business  'under  the  name  of  the 
Vela  SCO  Fish  &  Oyster  CJompany,  against  the 
Texas  Company.  There  was  a  judgment  for 
defendant,  and  punntUta  bring  error.  Af- 
flrmed. 

G.  D.  Jessup  and  Mastereon  ft  Bucks,  all 
of  Angleton,  for  plaintiffs  In  error.  Jos.  L. 
Autry  and  Robt  A.  John,  both  of  HonstoD, 
for  defendant  In  error. 

RBESB,  T.  This  Is  an  action  to  recover 
damages  by  J.  B.  Hooper  and  othera,  part- 
nera  doing  •  bnalneaa  under  the  partnership 
name  of  the  Ytiaaco  Fish  ft  Ojirter  Compa- 
ny, against  die  Texas  Company,  a  corpora- 
thm,  growing  out  of  the  destmctton  by  burn- 
ing of  a  gasoline  motor  boa^  owned  by 
platntlffiB,  whUe  en  roote  from  Galreston  to 
Velaseo,  vpoa  the  allagatlons  that  the  born. 
Ing  of  the  boat  was  caused  the  Ignition 
of  gas  escaping  from  an  Inm  or  steel  tank 
of  gasoline  whldi  had  been  pnndiased  from 
def aidant;  llie  escape  of  the  gas  being,  as 
alleged,  the  resnlt  oi  Imiwoper  filling  of  the 
barrels  with  gasoline^  and  dtfectlTe  tank. 
All  of  the  items  of  damage  claimed  were 
stricken  ont  on  exceptions  of  defendants,  ex- 
cept that  invfdTlng  the  nine  of  the  boat, 
which  was  totally  destroyed,  and  the  value 
of  which  was  alleged  to  be  $1,071.  die  caae 
was  tried  without  a  jury,  reaulttng  in  a 
Judgmaat  for  defendant  flrom  which  this 
writ  of  error  is  prosecuted  by  plaintiff. 

There  Is  In  the  record  %  paper  which  par- 
ports  to  be  conclusions  of  fact  and  law  sign- 
ed by  the  trial  Judge  18  days  after  the  ad- 
Jooznment  of  the  term.  If  this  paper  could 
be  treated  as  such  omcluslons  as  are  requir- 
ed to  be  filed  upon  reQuest  of  either  party, 
the  objections  of  the  appellant  to  some  of 
the  conclusions  of  fact,  on  the  ground  that 
they  are  not  supported  the  evidence, 
would  -have  to  be  sustained.  For  this  reason 
and  the  farther  reason,  which  will  be  here- 
after explained,  that  the  conclusions  cannot 
be  so  regarded,  our  conclusions  of  fact  are 
made  without  regard  to  the  trial  court's 
findings. 

[1j  The  role  Is  well  settled  that  where  no 
conclusions  of  fact  are  requested,  or  If  so 
requested  no  conclusions  are  filed,  the  ap- 
I>el]ate  court  will  Impate  to  the  trial  court 
sncb  a  finding  upon  every  issue  of  f&ct  as  will 
sustain  the  Judgment,  if  such  flnding  ig 
supported  by  the  evidence.  The  appellate 
court  will  presume  that  as  to  every  Issue 
raised  by  the  pleadings,  if  the  evidence  will 
support  such  finding,  every  fact  necessary  to 
snstaln  the  Judgment  was  found.  Fibchugh 
V.  Land  Co.,  81  Tex.  314,  16  S.  W.  1078. 
This  rule  also  applies  where  condualons  are 
filed  In  which  there  Is  no  finding  on  some 
material  issue. 

The  evidence  authorizes  the  following  fact 
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conclusions:  The  boat  In  question  Is  a  small 
craft,  for  operating  In  inland  waters,  d^ig- 
nated  a  "motor  boat,"  using  gasoline  to  gen- 
erate propelling  power.  The  boat,  at  the 
time  of  its  loss,  was  owned  by  the  Velaseo 
Fish  &  Oyster  Company,  a  firm  composed  of 
J.  E.  Hooper  and  his  associates,  with  the 
said  Hooper  as  general  manager  and  captain 
of  the  boat,  and  was  of  the  value  claimed. 
About  September  27,  1909,  the  boat  being  in 
Qalveston,  Hooper  bought  for  the  use  of  the 
boat  two  iron  or  sted  tanks  of  gasoline 
from  the  Texas  Company,  and  the  same 
were  delivered  to  him  on  board  the  boat 
The  boat  had  what  is  known  as  a  cockpit 
about  three  feet  deep.  The  two  tanks  of  gas- 
oline were  placed  In  this  cockpit,  about  two 
feet  from  the  engine,  which  was  a  small 
twelve  horse  power  engine.  Soon  after  leav- 
ing Galveston  for  Telasco,  Hooper  noticed 
that  one  of  the  tanks  was  '*parglng"  or  leak- 
ing at  the  bnng,  which  was  In  the  top  of 
the  tank;  the  tanks  being  placed  on  end. 
Hooper  endeavored  to  screw  down  the  nut 
or  bung  so  as  to  stop  the  purging,  and  In 
order  to  more  effectnally  do  so  he  took  some 
lamp  wicklng  and  "bushed"  tUe  bnng  and 
screwed  It  down  as  tight  as  he  Conld.  He 
concluded  that  he  had  stopped  the  leak,  and 
wiped  oil  all  of  the  gasoline  from  the 
chimbs  of  the  tank  'and  threw  the  waste 
overboard.  Darkness  coming  on  while  stlU 
some  distance  from  Yelasoo  and  while  going 
through  the  tntercoaatal  canal.  Hooper,  as 
he  was  required  to  do  by  law,  to  keep  out 
lights  while  running  aftw  dark,  undertook 
to  ll^t  his  lantern.  The  boat  waa  tinea  go- 
ing about  eight  miles  an  hour,  and  the  wind 
was  blowing  from  Uie  direction  the  boat  was 
traveling.  In  order  to  light  the  lantern, 
Hooper  stooped  down  with  the  lantern  in  the 
codEplt,  four  or  fire  feet  from  the  tank  of 
gasoline  that  had  been  leaking,  and  struck 
a  match.  From  some  source,  not  very  deft* 
nitely  shown,  ttiere  was  an  accumulation  of 
gas  from  gasoline,  which  Ignited  from  the 
flame  of  the  match,  and  in  an  Instant  the 
Interior  of  the  cockpit  was  in  flames.  The 
tank  of  gasoline  exploded  from  the  heat,  and 
the  boat  was  entirely  consumed.  There  was 
also  In  the  cockpit  a  small  galvanized  iron 
tank  to  hold  the  operating  su^ly  of  gaso- 
line. Hooper,  from  whose  testimony  all  of 
the  material  facts  are  gathered,  testified 
that  this  tank  was  repaired  at  Galveston 
and  did  not  leak.  He  testified,  also,  that  the 
tanks  bought  from  the  Texas  Company  had 
been  filled  too  full,  leaving  no  room  for  ex- 
pansion of  the  gasoline,  which  caused  the 
purging  at  the  bung,  and  that  when  this  was 
stopped  by  him  a  leak  developed  in  the  side 
seam  of  the  tank,  which  was  in  this  re- 
spect defective,  and  that  the  accumulation  of 
gas  in  the  cockpit,  which  exploded  when  he 
struck  the  match,  was  from  this  leak  in  the 
side  seam  of  the  tank.  He  testified  that  he 
did  not  know  this  wh^  he  undwtook  to 
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light  the  lantem'ln  the  cockpit  so  close  to 
the  taob  which  had  been  leaking  at  the 
bvag.  Am  the  explosion  followed  Instantly, 
with  consequent  outburst  of  flames,  filling 
the  cockpit,  It  Is  diflacult  to  understand,  and 
is  not  made  clear  by  the  evidence,  how 
Hooper  discovered,  If  he  did  not  know  the 
fact  at  the  time  he  struck  the  match,  ttiat 
the  tank  had  leaked  at  the  side  seam  from 
'   the  natural  pressure  from  within. 

Gasoline  Is  a  very  volatile  substance.  Up- 
on exposure  to  the  atmosphere  a  h^bly  In- 
flammable and  explosive  gas  Is  produced. 
If  this  gas  be  confined,  as  in  the  cockiAt  of 
.the  boat,  and  allowed  to  accumulate  there, 
the  striking  of  a  match  in  the  cockpit  was 
reasonably  sure  to  produce  a  dangerous  ex- 
plosion, and  the  heat  thus  generated  would 
^use  the  gasoline  In  the  tanks  to  expand 
and  explode  the  tanks.  Hooper  liad  bad  12 
or  IS  years'  experience  In  handling  and  us- 
ing gasoline  and  knew  all  about  Its  proper* 
UeM  as  aforesaid.  In  the  drenmstances  the 
lighting  of  the  match  In  the  cockidt  In  such 
close  proximity  to  the  tanks  of  gasoline 
was  a  negligent  act,  and  was  the  direct  and 
Immediate  cause  of  the  explosion  and  conse- 
quent deetmctlon  of  the  boat  Whether 
there  was  n^igence  in  either  of  the  partic- 
ulars chained  in  the  petition,  on  the  part  of 
appellee,  was  an  Issue  *of  fact.  In  the  paper 
styled  "conclusions  of  fact"  in  the  record 
there  Is  no  finding  on  this  issue.  So.  wheth- 
er this  paper  be  considered  or  not,  we  must 
make  such  finding  on  this  issue  as  will  sup- 
port the  Judgment,  if  the  evidence  Is  such  as 
to  authorize  such  finding.  We  have  exam- 
ined the  evidence  very  carefully  and  are  un- 
able to  say  that  it  Is  such  that  reasonable 
minds  cannot  differ  as  to  the  fact  of  negli- 
gence on  the  part  of  appellee.  It  seems  clear 
to  us  that  the  court  would  have  committed 
error,  If,  In  case  of  trial  with  a  Jury,  they 
should  have  been  Instructed  as  a  matter  of 
law  that  appellee  was  negligent  In  either  of 
the  particulars  charged.  It  would  have  been 
an  Issue  for  the  Jury,  We  are  authorized,  If 
not  required,  to  assume  that  the  trial  court 
found  that  the  evidence  failed  to  establish 
negligence  on  the  part  of  appellee  as  the 
proximate  cause  of  the  accident  Upon  the 
whole  evidence,  if  the  case  had  been  tried 
with  a  Jury,  the  court  would  not  have  been 
Justified  in  Instructing  the  Jury  as  matter  of 
law  that  the  negligence  of  appellee.  If  It  was 
negligent  was  the  proximate  cause  of  the 
explosion. 

[t,  3]  By  the  first  assignment  of  error  ap- 
pellant complains  of  the  failure  of  the  trial 
Judge  to  file  hts  conclusions  of  fact  and  law 
within  10  days  after  adjournment,  and  this 
la  urged  as  ground  for  reversal  The  record 
shows  that  the  couclugloos  were  filed  18  days 
after  adjournment  In  the  statement  follow- 
ing the  assignment  It  Is  stated:  "The  plain- 
tiff below  In  open  court  gave  notice  of  ap- 
peal and  requested  the  court  to  file  his  find- 
ings of  fact  and  conclusions  of  law."  There 


Is  nothing  In  the  entire  record  to  miK'ort 
this  statement  that  the  court  was  requested 
to  file  such  conclusions.  This  is  a  sufficient 
answer  to  the  assignment  It  further  ap- 
pears, however,  that  no  bill  of  exceptions 
was  taken  to  the  failure  of  the  Judge  to  file 
such  conclusions  within  the  10  days,  wl&idi 
is  also  fatal  to  the  assignment  Fltzhugb  v. 
Franco-Texas  Land  Co.,  81  Tex.  307,  16  S. 
W.  1078;  CotuUa  v.  Goggan,  77  Tex.  35,  13 
S.  W.  742;  Landa  t.  Heemuuui,  fiS  Tex.  4* 
10  S.  W.  886. 

[4]  Appellants  In  their  argument  preeented 
In  their  brief  Insist  that  the  conctosions  of 
fftct  and  law,  having  been  filed  after  the  ex- 
piration of  the  10  days  allowed  by  law, 
should  be  disregarded  and  treated  as  a  nulli- 
ty. Appellee  makes  the '  same  cootentlon. 
The  contention  must  be  sustained. 

[1]  It  really  makes  no  difference  In  the 
disposition  of  the  appeal  whetb»  the  paper 
in  the  record  styled  "conduslons  of  fact  and 
law"  and  signed  by  the  trial  Judge  is  con- 
sidered as  such  or  not  If  It  is  bo  regarded* 
then  the  second,  ttdrd.  fifth,  and  sixth  as- 
signments of  error  and  the  first  additional 
assignment  objecting  to  certain  condt^ons 
of  fact  must  be  sustained.  Neither  of 
these  findings  aivear  to  have  any  support  in 
the  evidence.  They  ar^  howew,  all  Imma- 
terial, and  none  of  them  Is  neceasarr  to  enp- 
port  the  Judgment. 

[t]  Tlte  fourth  ass^inmaot  eomplatiu  of 
the  finding  that  It  was  neflSigenoe  on  tbe 
part  of  Hoojter  to  attempt  to  repair  or  Mop 
the  leak  by  scrawlng  the  bnng  and  boaldng 
it  with  lamp  wicking.  This  finding  1b  dfnct* 
ly  Bu^wrted  1^  tbe  testlniony  of  tbe  wit- 
ness F,  T.  Manly,  who  testtfied:  *7o  pot 
lamp  wldlng  around  Uie  bmig  and  eenw  It 
down,  It  will  ect  the  same  tm  a  lamp  wide 
and  draw  the  oil  out  We  nae  leattwr  or 
lead  for  waaberB.  We  aertf  nee  lamp  wick- 
ing. It  Is  not  propw.*'  Tbe  assignment  tm 
overrated. 

The  seventh  assignment  of  error  complains 
of  tbe  finding  that  Hooper  me  gnlltjr  of 
such  cmitrlbatory  n^lgenee  n  to  Os^emt  a 
recovery  by  idaintilt.  Thte  aaslgnmwit  can- 
not be  anatained.  Tho  act  ot  atrlUnv  tbe 
match  In  the  cockpit  and  dose  to  tbe  tank 
of  gasoline,  wbldi  was  tbe  Immediate  cause 
of  tbe  acddent*  ma  an  a^  of  netfisotee. 
Hooper  testifled:  *1  bave  testifled  tbat  I 
bare  bad  about  10  or  IS  years*  experienoe  In 
the  handling  of  gaaoline.  I  nndnntand  Its 
properties. .  I  know  tbat  the  proper  way  to 
load  a  barrid  Is  not  to  fill  it  too  fnll.  I  knew 
they  were  fillM  too  fnU  after  I  bad  left  Oal- 
veston.  I  knew  it  before  I  lit  tbe  matdi. 
Both  barrels  leaked.  I  knew  Umt  botb  bar- 
rels were  Improperly  loaded.  I  knew  that 
they  had  improperly  loaded  tbenL  I  knew  It 
at  the  time  I  lit  the  lanterns.  I  knew  all 
this.  I  knew  they  were  too  foU.** 

Under  this  testimony  and  In  fact  all  of 
1  the  evidence,  tbe  finding  that  Hooper  was 
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^llty  of  negligence  which  directly  caused 
the  accident  was  amply  Justified.  This  atone 
was  sufficient  to  defeat  a  recorery. 

We  have  examined  all  of  the  assignments 
of  error  and  the  seTeral  propositions  there- 
under and  conclude  that  none  of  them  pre- 
sents safficimt  grounds  for  reverMd.  The 
Judgment  la  therefore  afllrmed, 

Afflnoed. 


MOUND  Olli  CO,  T.  P.  W.  HEITMANN  CO. 

(Court  of  Civtl  Appeals  of  Texas.  Oalreston. 
May  7,  1912.    Reheariog  De- 
nied June  e,  1912.) 

1.  Tkiai.  (|420»)— Waivbr  or  Ebbobs— Eui.- 

inOB  ON  DlBBCTION  OF  VeBDICT. 

Error  in  refusing  to  direct  a  verdict  for 
defendant  at  the  close  of  plaintiETs  case  cannot 
be  renewed,  where  defendant  did  not  rest  Ita 
case  on  thia  evQenee,  bnt  Introduced  Ua  own 
evldeiu». 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent. 
Dig.  f  968;  Dec.  Dig.  |  42a*] 

2.  Sales  <S  845*)— Aotions  foe  Pbicb— Pas- 
tuz.  dxutjebt. 

Where  an  indivisible  contract  for  the  sale 
of  a  quantity  of  pipe  did  not  provide  when  it 
should  be  delivered  or  that  it  should  all  be 
delivered  at  one  time,  and  npon  delivery  of  a 
part  the  buyer  wrongfully  refused  to  accept  It, 
not  placing  bis  refusal  on  the  failure  to  delive^ 
it  at  one  time,  the  seller  could  regard  the  con- 
tract as  broken  and  sue  for  the  contract  price 
of  the  quantity  deUvered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dfg.  li  956-961:  Dec.  Dig.  |  84S.*] 

8.  Saixb  (I  859*)— Acnom  vob  Pricb  — 

QUAUTT— EVIDERCB. 

In  an  action  for  the  price  of  pliie  required 
by  the  contract  of  sale  to  stand  a  pressure  of 
1.500  pounds  to  the  square  Inch,  where,  al- 
though no  witnesses  testified  that  the  pipe  de- 
livered would  stand  such  pressure,  there  was 
testimony  that  It  was  standard  pipe  line  pipe, 
and  that  such  standard  pipe  would  stana  the 
required  pressure,  and,  although  the  pipe  deliv- 
ered was  rusty,  this  was  not  shown  to  have 
affected  Its  suitahili^  for  the  purpose  for 
which  intended,  a  special  finding  of  the  Jury 
that  the  pipe  delivered  would  Stand  the  pres- 
anre  required  ly  the  contract  was  supported 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dfg.  SI  611,  1066-1069;  Dec.  Dig.  |  369.*] 

4.  Appkal  and  Ebbob  (I  1041*)— Habmlbss 

EbSOS— AUENDMEMT  OF  PETITION  DUBINO 

TaiAU 

Where  no  objection  was  made  to  the  filing, 
in  the  form  of  a  trial  amendment  of  an 
amendment  not  made  necessary  by  the  sustain- 
ing of  an  exception  to  the  petition,  the  allow- 
ance  of  the  amendment  was  not  reversible  er- 
ror, since,  altbough  not  proper  as  a  trial 
amendment,  ft  might  he  allowed  hj  the  iconrt 
in  its  discretion. 

[ESd.  Note^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  410&-4109:  Dec.  Dig.  | 
1041.*1 

EIrror  from  District  Court,  Harris  Coun- 
tj',    Norman  G.  Klttrell,  Judge. 

Action  by  the  F.  W.  Heltmann  Company 
aga^t  the  Mound  Oil  Company.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror. Affirmed. 


Baker,  Botta,  Parker  &  Garwood,  of  Hous- 
ton, for  plalatlfl  In  error.  Hunt,  Myer  & 
Teagle,  of  Honston,  for  defendant  In  er- 
ror. 

REESE,  J.  F.  W.  Heltmann  Company  In- 
atltnted  this  suit  against  the  Mound  Oil  Com- 
pany to  recover  an  alleged  Indebtedness  of 
^,^.74  for  a  lot  of  Iron  pipe  sold  and 
delivered  by  plaintiff  to  defendant  The 
cause  was  submitted  to  the  jury  npon  spe- 
cial Issues,  and  npon  the  return  of  their 
verdict  Judgment  was  rendered  for  plain- 
tiff for  the  amount  sued  for,  and  defendant 
appeals. 

About  March  4,  1910,  the  Mound  Oil  Com- 
pany contracted  with  Heltmann  Company  for 
15,000  feet  of  4-lnch  pipe  line  pipe  to  be 
delivered  at  the  railroad  station  of  Danbury. 
near  Its  oU  well.  The  price  agreed  upon 
was  88  c«tts  per  foot  The  pipe  was  to  be 
standard  new  iripe  (by  which  we  understand 
It  was  not  to  be  secondhand  pipe)  to  weigh 
10.66  ponnds  per  foot  and  to  stand  a  pres- 
sure of  1,600  pounds  to  the  square  inch. 
Heltmann  Company  had  about  8,000  feet  of 
the  pipe  on  band  at  Humble,  Tex.,  and  ex- 
pected to  get  the  other  7,000  feet  from  Peden 
Iron  Company  In  Houston.  On  March  4th 
Heltmann  Company  shipped  out  from  Hum- 
ble, Tex.,  to  Danbury  for  the  Oil  Company 
820  pieces  of  the  pipe,  and  ou  March  5th 
shipped  07  pieces  from  Houston.  The  two 
shipments  amounted  to  8,769.1  feet,  which, 
at  the  price  agreed  upon,  came  to  the  amount 
sued  for  and  recovered.  The  evidence  does 
not  show  that  the^lpe  was  to  be  delivered 
within  any  spedflc  time  or  all  at  one  time. 
Upon  the  delivery  of  the  pipe  above  re- 
ferred to  at  Danbury,  the  same  was  unload- 
ed, but  the  Oil  Company  refused  to  accept 
the  320  pieces  shipped  from  Humble,  claim- 
ing that  it  was  not  such  pipe  as  had  been 
ordered,  but  was  an  old  lot  of  pipe  which  it 
would  not  use  under  any  conditions.  The 
remainder  of  the  16,000  feet  was  never  ship- 
ped. 

The  issue  presented  at  the  trial,  and  sub- 
mitted to  the  Jury,  was  whether  the  pipe  de- 
livered, and  which  the  Oil  Company  refused 
to  accept  was  such  as  had  been  contracted 
for.  The  special  issues  submitted  to  the 
Jury  were:  (1)  How  much  4-lnch  pipe  line 
pipe  was  delivered?  To  which  the  Jury 
answered,  8,768i»/it  feet  (2)  Was  or  not 
all  of  said  pipe  tat  good  condition;  that  Is, 
in  such  condition  and  of  such  quall^  as  to 
be  reasonably  suited  to  the  purpose  of  safe- 
ly conveying  oil  from  the  wells  to  the  mar- 
ket? To  which  the  Jury  replied  that  it  was. 
(3)  They  were  further  asked,  in  the  third 
question,  that  If  they  found  that  all  of  the 
pipe  was  not  such  as  was  contracted  for,  to 
say  how  much  of  It  was,  and  how  much  was 
not  Having  answered  the  second  question 
that  all  of  the  pipe  was  such  as  was  con- 
tracted for,  the  Jury  properly  did  not  an- 
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awer  the  tbird  question.  The  fourth  qaea- 
tion  was  whether  the  pipe  atalpped  from 
Humble  was  "new  standard  4-inch  line  pipe 
which  was  capable  of  standing  1,500  pounds 
pressure  to  the  square  inch  of  surface, 
which  question  the  jury  answered,  "We  find 
that  the  pipe  shipped  from  Humble  was  new 
standard  4-incIi  line  piiw  capable  of  stand- 
ing 1,500  pounds  pressure  to  the  square 
inch."  We'  conclude  that  the  fiicts  set  out  in 
the  answers  to  the  special  qoestlons  are 
true.  Some  of  the  pipe  was  shown  to  have 
been  talcen  and  used  by  the  Oil  C!ompany, 
As  to  how  mnch  Is  not  shown,  Bor  is  it 
shown  with  any  deflnlteness  that  any  of  the 
pipe  shipped  from  Humble  was  used.  No 
objection  appears  to  have  been  made  to  the 
97  pieces  shipped  from  Houston.  When  the 
plalntlfl  had  conduded  Its  evidence,  defend- 
ant moved  the  court  to  Inatmet  the  Jury  to 
return  a  verdict  for  defendant,  which  waa 
refused.  Thereupon  defendant  proceeded  to 
Introduce  evidence  in  defense,  and,  after  the 
conclusion  of  all  the  evidence,  aabmitted  a 
special  chai^  Instructing  the  Jury  to  re- 
turn a  verdict  for  defendant  This  charge 
the  court  rinsed  to  give. 

By  Its  first  assignment  of  error  appellant 
complains  of  the  refusal  to  direct  a  verdict 
for  It  at  the  conclusion  of  appellee's  evi- 
dence, and  by  the  second  assignment,  of  the 
refusal  to  give  the  special  charge  request- 
ed at  the  conclusion  of  all  the  evidence. 

[1]  In  order  to  avail  Itself  of  the  error,  if 
any,  in  the  refoaal  of  the  trial  court  to 
direct  a  verdict  in  its  favor  upon  the  evi- 
dence for  appellee,  appellant  should  have 
rested  its  case  on  this  evidence.  If  th^  is 
anything  in  the  evidence  introduced  for  ap- 
pellant to  help  out  appellee's  case,  it  can- 
not be  deprived  of  the  benefit  of  it  by  the 
request  to  the  court  to  Instruct  a  verdict 
for  appellant  upon  the  evidence  for  appel- 
lee. San  Antonio  Traction  Co.  v.  Kelleher, 
48  Tel.  Civ.  App.  421,  107  S.  W.  84. 

[2]  The  second  assignment  presenting  what 
is  claimed  to  have  been  error  in  refusing  to 
give  appellant's  requested  charge  to  re- 
turn a  verdict  for  the  defendant  after  all 
the  evidence  was  in  rests  upon  a  different 
ground.  We  cannot  agree  with  appellant's 
contention  as  set  out  In  the  first  proposi- 
tion, that  this  charge  should  have  been  giv- 
en for  the  reason  that  the  undisputed  evi- 
dence showed  that  the  contract  was  for  the 
delivery  of  16,000  feet  of  pipe,  an  entire  and 
indivisible  contract,  and  tiiat  only  8,767  feet 
had  been  delivered,  and  for  that  reason  ap- 
pellee was  not  entitled  to  recover.  Conced- 
ing all  that  appellant  says  as  to  the  Inr 
divisibility  of  the  contract,  the  evidence  is 
sufficient  to  support  the  claim  of  appel- 
lee that  app^lee  having,  in  the  performance 
of  the  contract,  delivered  a  part  of  the  pipe, 
which  the  jury  found  to  be  In  all  respects 
such  pipe  as  was  contracted  for,  bnt  which 
appellant  refused  to  accept,  this  unauthor- 
ized refusal  excused  apprise  from  further 


performance.  If  tlila  be  tme,  tbe  refusal 
was  a  breach  of  the  contract  on  the  part  of 
appellant  Appellee  had  then  the  right  to 
accept  the  breach  and  sue  for  tbe  contract 
price  of  the  pipe  delivered,  whldi  It  did. 
It  has  not  claimed  damages  for  the  breach 
as  to  the  remainder  of  the  pipe  not  d^v- 
ered  nor  tendered.  Tledeman  on  Sales,  I 
332;  35  Cyc.  251,  and  cases  cited.  There  Is 
nothing  in  the  evidence  to  indicate  that  It 
was  Intended  that  the  aitire  15,000  feet 
was  to  be  delivered  at  one  time.  In  fact 
when  appellant  refused  to  accept  tlie  320 
pieces  sblpped  from  Humble,  it  said  nothing 
about  this,  but  placed  its  refusal  distinctly 
and  alone  upon  the  condition  of  tbe  pipe. 
If  the  answer  of  the  jury  to  the  fourth 
question  (or  as  put  in  the  record,  qnestion 
3%)  be  true,  appellant  clearly  breached  the 
contract  by  refusing  to  acc^t  this  pipe,  and 
had  no  longer  the  right  to  insist  that  appel- 
lee should  proceed  further  with  delivery  of 
the  remainder.  If  the  price  was  fixed  by 
contract  the  seller  In  such  case  conld  re- 
cover the  contract  price  for  the  goods  de- 
livered, but  not  accepted.  Tledeman  on 
Sales,  supra.  None  of  the  several  propo- 
sitions advanced  by  appellant  under  these 
assignments  of  error  can  be  sustained,  and 
the  asslgnmoits  are  therefore  overmled. 

[9]  The  third  and  fourth  assignments  of 
error  cannot  be  sustained.  The  evidence  as 
to  the  quality  and  condition  of  the  pipe  de- 
livered was  somewhat  conflicting.  No  wit- 
ness testified  in  totldem  verbis  that  the 
pipe  was  capable  of  sustaining  a  pressure  of 
1,500  pounds  to  the  square  Inch,  stIU  there 
was  testimony  that  it  waa  standard  pipe 
line  pipe,  that  such  pipe  wonld  stand  sncb 
pressure,  and  the  testimony  generally  wad 
sufficient  to  support  the  conclusion  that 
while  the  pipe  shipped  from  Humble  bad 
been  on  hand  some  time  had  been  exposed 
to  the  weather,  and  was  rusted  on  tbe  out- 
side, still  this  was  not  shown  to  have  af- 
fected Its  capacity  to  serve  the  purpose  for 
which  the  pipe  was  Intended,  or  Its  suit- 
ability for  such  purpose.  At  the  Instance 
and  request  of  appellant,  the  court  sabmit- 
ted  to  the  jury  the  question  as  to  whether 
the  pipe  came  up  to  the  standard  as  to 
pressure;  the  question  being  submitted  in 
the  langnage  requested  by  appellant.  Tbe 
Jury  answered  the  question  In  the  affirma- 
tive, and  we  cannot  say  that  the  evidence 
does  not  authorize  such  finding.  Tbe  an* 
Bwer  to  this  question  teally  settles  fbe  mer- 
its of  the  case. 

What  we  have  said  disposes  also  of  the  re- 
maining assignments  of  error,  which  are 
overruled. 

'  [4]  In  regard  to  the  eighth  assignment  of 
error  that  the  court  erred  in  grantlns  leave 
to  plalntlfl  to  file  a  trial  amendm^t.  the 
same  not  being  rendered  necessary  by  reason 
of  the  court  sustaining  any  exc^itloi^s  to 
the  petition,  and  for  the  other  reasons  stat- 
ed, the  assignment  does  not  present  snfficient 
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^n'oonda  for  reversing  the  judgment.  It  doea 
not  appear  from  the  record  at  what  stage 
of  the  proceedings  the  amendment  was  flied. 
It  was  not  In  any  sense  a  trial  amendment, 
as  defined  by  the  statute,  and  amendment 
of  the  petition  in  this  form  should  not  have 
been  permitted  If  objected  to.  Moore  v. 
Moore,  73  Tex.  382,  11  S.  W.  396.  If  plain- 
tiff desired  to  amend  the  petition  after  tbe 
announcement  of  ready,  it  was  within  the 
sound  discretion  of  the  court  to  permit  such 
ameudmrait  in  a  proper  case.  Hallway  C!o.  r. 
Goldberg,  68  Tex.  685.  S  S.  W.  824;  Bftdam  v. 
Microbe  Destroyer  Co.,  81  Tex.  122,  16  S. 
W.  990,  26  Am.  St  Bep.  783;  Hallway  Co.  t. 
Huffman,  83  Tex.  286,  18  S.  W.  741. 

So  far  as  appears  from  the  record,  there 
was  no  objection  on  the  part  of  appellant 
to  the  filing  of  the  amendment  In  the  form  of 
a  trial  amendment 

The  assignments  of  error  and  tbe  several 
propositions  thereunder  have  been  careful- 
ly examined,  and  we  conclude  that  none  of 
them  presents  snfflclent  ground  for  reversal. 
They  are  therefore  severally  overruled,  and 
the  judgment  Is  affirmed. 

Affirmed. 


BENNETT  et  hL  v.  LOUISIANA  &  TEXAS 

LUMBER  CO.  et  al. 
(Court  of  Civil  Appeals  of  Texas.  Galveston. 
May  23,  1912.) 

1.  Appeal  and  Ebkob  (S  732*)  — Assion- 
lOCNTa  OP  Ebbob— Specification  or  Ebbob. 

An  assignment  of  error  that  tbe  court 
erred  in  overruling  an  amended  motion  for  new 
trial  because  the  verdict  is  contrary  to  law, 
and  is  not  supported  by  the  evidence,  in  that 
the  great  prepooderance  of  tbe  evidence  is  in 
favor  of  defendant,  is  too  general  to  Im  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3022-3024;  Dec.  Dig.  | 
732.*] 

2.  Adtxbbi  Possession  (|  63*)— Bvidenob— 
SimiciBiioT.  ,    ,  ,  ,  . 

Where  one  in  possession  of  land  claimed 
by  anotfaer  was  notified  of  the  claim  of  the 
latter,  and  then  executed  an  instrument  where- 
by be  agreed  to  purchase  the  land  in  contro- 
versy, and  acknowledged  that  he  held  the  same 
as  t«iant  of  the  owner,  the  use  and  occupancy 
must  be  deemed  to  have  been  in  subordination 
to  the  rigbtB  of  the  owner,  and  title  was  not 
acquired  by  adverse  posaeesioo. 

rsid.<  Note.— For  other  cases,  see  Adverse 
Posseaslon,  Cent  Dig.  S8  333-357:  Dee.  Dig.  1 

3.  Tbial  (I  260*)  —  Refusal  or  InSTBUo- 

TI0N8. 

Where  plaintiff  introducing  in  evidence  an 
instrument  acknowledged  by  the  defendant  as- 
sumed the  burden  of  proving  tbe  due  execu- 
tion of  Che  instrument  by  defendant,  and 
the  jury  were  charged  that,  if  they  believed 
that  the  instrument  was  signed  by  defendant, 
the  verdict  must  be  for  plaintilf,  the  refusal 
to  charge  that  the  burden  of  proof  was  on 
plaintiff  to  establish  the  execution  by  de- 
fendant of  the  instrument  was  not  reversible 
error. 

rBd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |{  6S1-659;  Dec.  Dig.  {  260.*] 


4.  Pbincifal  and  Aoeht  (S  103*)— Attthob- 

ITT. 

Where  at  the  time  defendant  agreed  to 
sign  an  application  to  purchase  real  estate  and 
acKQowledged  the  holding  of  the  premises  as 
a  tenant  a  person  inducing  tbe  execution  of  the 
instrument  was  the  representative  of  the  own- 
er as  attorney  in  fact,  and  he  surveyed  the 
land  and  located  squatters  and  settlers,  bis  au- 
tbority  to  act  for  the  owner  was  sufficieot  to 
make  the  instrument  binding,  and  the  mere 
fact  that  another  pursuant  to  orders  of  such 
representative  procured  the  defendant's  signa- 
ture did  not  invalidate  tbe  instrument. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  27&-293.  353-330, 
867;  Dec.  Dig.  |  103.*] 

Appeal  from  District  Court,  Houston  Coun- 
ty; B.  H.  Gardner,  Judge. 

Action  by  the  Ixtulslnna  &  Texas  Lumber 
Company  against  B.  H.  Bennett  and  the 
Southern  Plue  Luiuber  Company,  and  the 
latter  Impleaded  T.  J.  Alexander  and  N.  D. 
Wright.  There  was  a  judgment  for  plaintiff 
and  for  defendant  the  Southern  Pine  Lumber 
Company  against  defendants  Alexander  and 
Wright,  and  defendant  Bennett  alone  apipeola. 
Affirmed. 

Maddw  &  Ellis  and  Adams  ft  ToUV,  all 
of  Crockett,  and  John  B.  Gafam  and  N.  I>. 
Wright  for  appelant  Nunn  A  Nonn,  of 
Croclcett  for  appellees. 

McMEANS,  J.  Action  of  trespass  to  try 
title  brought  by  the  Louisiana  ft  Texas  Lum- 
ber Company  against  H.  H.  Bennett  and 
the  Sonthwn  Pine  Lomber  Company  to  re- 
cover 160  acres  of  land,  part  of  the  M.  F. 
Perez  survey  In  Houston  county.  The  de- 
fendant Southern  Pine  Lumber  Company  an- 
swered by  general  denial  and  plea  of  not 
gnilty,  and  specially  pleaded  the  statutes  of 
limitation  of  five  and  ten  years  as  to  the  tim- 
ber on  the  land,  and  Impleaded  T.  J.  Alex- 
ander and  N.  D.  Wrlgbt  as  warrantors  In  Its 
deed  of  conveyance  to  the  timber.  Alexander 
and  Wright,  after  having  been  thus  brought 
into  tbe  suit,  answered  by  general  denial  and 
pleas  of  not  guilty,  adopted  a  part  of  the  an- 
swer of  defendant  Southern  Fine  Lumber 
Company,  and  the  defendant  Alexander 
pleaded  a  genenl  denial  to  the  suit  of  tbe 
last-named  defendant  against  bim  on  bis  war- 
maty.  Defendant  Bennett  answered  by  gen- 
eral denial,  plea  of  not  guilty,  and  specially 
pleaded  the  statute  of  limitation  of  ten  years 
as  to  the  land  sued  for,  and,  in  tbe  alterna- 
tive, for  an  undivided  100  acres  of  laud  In 
case  he  Allied  to  show  title  to  a  spedflc  100 
acres.  He  further  filed  a  plea  of  non  est 
factam,  denying  under  oath  the  execution  by 
htm,  or  by  bis  authority,  of  a  certain  con- 
tract of  tenancy  relied  upon  by  plaintiff  to 
meet  his  pleas  of  limitation.  The  case  was 
tried  before  a  Jury  and  resulted  in  a  verdict 
and  JudgniCTt  f6r  plaintiff  for  tbe  land  sued 
for.  and  in  favor  of  the  Boutbem  Pine  Lum- 
ber Company  against  tbe  d^todants  Alex- 
ander and  Wright  on  their  vrarranty  for  tbe 
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Bum  of  $1,011.06.  From  this  Jadgment  the 
defendant  Bennettt  alone  has  appealed- 

[1]  Appellant's  first  assUEnment  of  error, 
whleh  18  submitted  as  a  proposition.  Is  as 
follows:  "The  court  erred  In  OTerrullng  de- 
fendant's first  amended  motion  fat  a  new 
trial  because  the  verdict  of  the  Jury  is  con- 
trary to  law  and  Is  not  supported  by  the 
evidence,  In  that  the  great  pr^ndenince  of 
the  evidence  was  In  ftivor  of  the  defendant." 
Appellee  objects  to  a  consideration  of  this 
assignment  on  the  ground  that  it  is  too  gen- 
eral in  its  nature,  and  does  not  point  out 
spedftcally  the  matter  con^lalned  of.  The 
objection  must  be  sustained.  Noell  t.  Bon- 
ner, 21  B.  W.  5B3:  Wilson  v.  Lacai^  78  Tez. 
204.  14  S.  W.  69a 

[2]  Appellant's  second  assignment,  also 
submitted  as  a  proposition,  is  as  follows: 
"The  court  erred  in  giving  U>  the  Jnry  the 
tenth  section  of  his  general  dLaige.  which 
reads  as  follows:  'If  you  find  that  H.  H. 
Bennett  executed  the  instrument  of  date  No- 
vember — ,  1890,  in  evidence  brfore  you, 
you  will  return  a  verdict  for  the  plaintiff,' 
because  the  said  instrument,  even  if  executed 
by  the  said  Bennett,  was  not  condiuslve 
against  his  dalm  to  the  land  in  controversy, 
and  was  only  a  matter  to  be  considered  by 
the  Jury  on  the  l«ine  of  adverse  posesdon 
along  with  the  other  evidence  in  the  case.** 
It  appears  that  in  Kovember,  1800,  John 
Durst,  who  testified  that  he  was  the  ag«it 
of  the  owner,  together  with  Joe  J.  White, 
was  looking  after  and  surv^lng  certain 
lands  In  Houston  county  and  ascertained  that 
the  appellant,  H.  H.  Bennett,  was  occupying 
certain  land,  which  la  the  land  in  contro- 
versy, which  was  the  property  of  purst's 
prlucU»L  White  testified  tiiat  Durst  satis- 
fied Bennett  from  the  title  papers  he  had 
with  him  that  his  princ^nl  was  the  owner 
of  the  land,  whereupon,  according  to  the  tes- 
timony of  Durst  and  White,  appellant  exe- 
cuted the  following  acknowledgment  of  ten- 
ancy and  application  to  purchase  00  acres 
of  the  land  to  Include  bis  improvements 
where  he  was  thai  living:  "Houston  Coun- 
ty, l^xas,  November  — >  1890.  Mr.  Jbon 
Durst,  Agent  for  the  M.  F.  Fores  %  Lea. 
Grant  HooBtott  Coun^,  Texas— Dear  Sir :  I 
hereby  make  application  to  purchase  about 
00  acres  of  the  M.  F,  Perez  one-fourth  league 
grant  In  Houston  County,  which  tract  is  to 
include  the  improvements  where  I  am  at 
present  Ilrlng.  T  agree  to  pay  for  said  land 
at  two  dollars  and  fifty  cents  per  acre,  on 
the  following  terms :  On  four  years  time,  of 
equal  installments  at  10%  Interest  (This 
tract  adjoins  Ben  Hoc^e.)  I  do  not  claim 
the  land  I  am  occupying,  but  acknowle^e 
that  I  am  now.  holding  the  same  as  the  ten- 
ant of  the  owners,  r^resented  said  Durst 
And  I  also  agree  that  an  the  idne  saw  tlnH 
her  and  all  the  hardwood  merchantable  tim- 
ber he  reserved  to  the  ownero  In  the  deed 
or  in  the  contract**  This  was  signed  by  ap- 
pellant by  hla  mark  and  witnessed  by  Joe 


J.  White  and  Behn  Cook.  AppeDant  Id  bis 
testimony  strenuously  denied  signing  Hie  In- 
strument 

We  think  that  these  facts,  if  found  by  the 
jury  to  be  true,  do  not  show  an  Intcait  m 
the  part  of  appellant  to  prescribe  under  a 
dalm  of  rli^t,  Independoit  ct,  and  antago- 
nistic to  the  owner  of  the  land,  bi^  tbat  ap- 
pellant's use  and  occupancy  was  In  mbordl- 
nation  to  the  owner  and  in  recognition  of 
his  superior  righto  In  the  pronlses.  It  was 
not  error,  therefor^  to  give  the  duurgs  eom- 
platoed  of.  Ballway  Co.  t.  Wilson,  83  Tex. 
153.  18  8.  W.  Warren  v.  Frederlchii.  83 
Tex.  380. 18  8.  W.  70a  The  evideDoe  did  not 
raise  the  Issue  of  mistake,  rtther  aa  to  the 
character  of  Qie  instnunatt  stgned  by  ap- 
pellant or  as  to  the  land  whldi  he  made 
application  to  purcbaae,  and  as  to  wlileb  he 
acknowledged  himself  to  be  the  tenant  of 
the  owner.  The  aaslgunent  is  orerrnled. 

ri]  We  do  not  think  that  the  third  uslgn- 
ment,  which  complains  of  the  vtfnsal  ef 
the  conrt  to  diarge  the  lury.  at  anielluin 
request  that  the  borden  of  proof  was  upon 
plaintiff  to  establish  that  appeUaat  exeeo- 
ted  the  written  application  to  pursue  and 
acknowledgment  of  tooancy.  pointo  out  re- 
versible error.  Tlie  application  and  ackno^- 
edgment  was  in  writing  and  introduced  In 
evidence,  and  plaintiff  assumed  Qie  burden 
of  provtog  Itt  due  execution  1^  appellant 
The  Jury  were  propaly  inatructed  that.  If 
th^  believed  from  the  evidence  that  the 
instrument  was  ^gned  by  appellant  to  find 
for  plaintiff.  Under  all  the  evidence.  It  Is 
not  conceivable  that  an>ellant  suffered  the 
slightest  Injury  the  refusal  of  the  court 
to  give  the  requested  charge.  The  assign- 
ment is  overruled. 

[4]  Appellant  by  his  fourtii  assignment 
complabis  that  the  court  erred  in  overmling 
his  firat  supplemental  motion  for  a  new  trial, 
because,  he  contends,  the  evidence  did  not 
show  that  either  the  witness  John  Dnrst 
or  the  witness  Joe  J.  White  was  antliorized 
to  make  and  eata  into  the  contract  or 
application  to  purchase,  purported  to  have 
been  executed  1^  appellant  for  the  reason 
that  mcb  authority  was  not  shown  to  be  to 
writing,  and  because  the  parties  for  whom 
Durst  was  acting  had  parted  with  their  title 
to  the  land  In  controversy  before  the  alleged 
agreement  was  made,  and  it  was  not  shown 
that  he  had  legal  authority  from  the  par- 
ties to  whom  his  prtodpals  had  sold  the 
land  to  make  meh  contract  for  them. 

It  was  not  essential  that  Dursf  a  agracy 
should  be  evideoiced  by  an  Instnunoit  to  • 
writing.  It  (W)ean  that  at  the  time  appel- 
lant agreed  to  sign  the  appllcatlMi  to  pur- 
chase, and  the  aeknowle^rmoit  of  tenaney. 
the  vritoess  Durst  was  present  representing 
the  then  ownera  of  the  land.  He  testi- 
fied: "On  the  occasion  that  I  was  down 
there  luivtog  tiie  land  anrveyed  out  and  lo- 
cating the  squatten  and  setUm,  I  was  rep- 
resenting T.  M.  Jones  and  W.  H.  Alexander 
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■as  bla  attoraey  In  ftict  Fonnwiy  I  had  bean 
r^resenting  the  helra  ot  Frost  Tborn.  but 
Jones  and  Alexander  had  become  the  pur- 
•diasers  of  tbls  title.  I  vent  down  tbere  on 
this  partlcnlar  tract  of  land  in  NoTonber, 
1899."  We  think  this  testimony  Is  a  sufil* 
-dent  answer  to  the  assignment,  and  that  we 
need  not  discuss  the  bearing  of  the  written 
adtnowledgment  of  tenancy  open  the  qaes- 
tUm  goiwallr  of  appellant's  adverse  pos- 
«eerion. 

There  Is  no  nwit  In  the  fifth  assignment, 
in  which  appellant  claims  tiiat,  If  the  writ- 
ten agreement  was  In  fact  encnted  by  ap- 
p^ant,  the  same  was  obtained  by  Jee  White, 
who,  the  erldence  Shows,  had  no  1^^  an- 
thorU7  to  procnre  the  same.  The  testimony 
authorizes  the  condu^on  that  the  agent, 
Dnist,  obtained  appellant's  consent  to  sign 
the  agreement,  and  that  he  then  preiMred 
the  writtrai  agreement  for  appellant  to  sign, 
and  left  It  with  White,  who  was  wlUi  and 
assisting  Dnrst  In  ascertaining  the  bonnda. 
rles  of  the  lands  owned  by  Dnrst's  iwindpals, 
with  Instmctlons  to  procnre  appellant^s  slg- 
natore  thereto,  and  that  afterwards  White, 
in  obedience  to  Dnist's  directions,  did  pro- 
core  aj^Uant  to  sign  It 

We  find  no  reversible  error  In  the  record, 
^d  the  jndgment  of  the  court  below  Is  af- 
flnned. 

Affirmed. 


louis  southwestern  bt.  co.  t. 
uitchell-crhtenden  tie  go. 

(Court  of  Civil  Appeals  of  T«xas.*  Dallas. 
Hay  18,  1912.   Rehearing  Denied 
June  22.  1912.) 

1.  COHTBACTS  (1  2Q*}— TDCB  OW  GOIHG  IHTO 

Eftbot. 

Effect  Ib  to  be  given  to  the  contract  from 
the  time  the  parties  agreed  to  iti  terms,  as 
they  did  when  plaintiff  accepted  defendant's 
proposition  as  contained  In  Its  letter  giving  all 
Ita  terms,  though  the  contract  was  to  be,  and 
was,  rabaequently  written  out,  signed,  and  de- 
Uvered. 

[Ed.  Note^For  other  cases,  see  Contracts, 
<;ent  XHg.  H  119.  120;  Dee:  Dig.  |  26.*] 

3.  Cabbiebs  (I  253%*) —Passes  — CoNTBAOT 
TOB  Tibs— Anti-Pass  LAw—Erraor. 

The  anti-pasB  law  does  not  affect  a  con- 
tract of  a  railroad  in  effect  before  sach  law 
was  In  force,  providing,  as  part  of  the  consid- 
«ratioa  for  fumiahiDg  ties  to  the  railroad,  the 
fornishing  by  it  of  transportation  over  its  lines 
to  the  employ^  of  the  other  party  while  In 
performance  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  1019;  Dec.  Dig.  t  2S3%.*] 

3.  Cab Bi CBS  (|  253%*)  —  Passes— Contbact 
roB  Tibs— Anti-Pass  Law. 

The  agreement  of  a  contract  for  foraish- 
ing  ties  for  a  railroad,  in  effect  befpre,  and 
therefore  unaffected  bv.  the  Texas  anti-pass 
law,  that  as  part  consideration  for  famishing 
them  the  railroad  shall  furnish  transportation 
over  its  line  to  the  employes  of  the  tie  com- 
pany while  performing  the  contract  ia  not  im- 
paired b;  the  provision  that  the  transportation 
•ball  not  be  famished  if  the  lucreement  to  do 


so  shall  be  held  Invalid  under  the  law  of  any 

state;  evidently  intended,  in  view  of  the  con- 
tract providing  for  delivery  of  some  of  the  ties 
in  other  states,  to  protect  the  railroad  against 
legislation  of  any  of  them  similar  to  said  Tex- 
as  law. 

[Ed.  Note^For  other  cases,  see  Gariiers, 
Gent  Dig.  {  1019;  Dec.  Dig.  1253%.*] 

Appeal  from  District  Court  Navarro  Coun- 
ty; H.  B.  Daviss,  Judge. 

Action  by  the  Mitchell-Crittenden  Tie  Com- 
pany against  the  St  Louis  Southwestern 
Railway  Company.  Judgment  for  plaintiff. 
Defendant  appeals.  Affirmed. 

E.  B.  Perkins  and  Danid  Upthegrove,  both 
of  Dallas,  and  R.  S.  Neblett  of  Coreicana, 
for  appelUnt  Qreer  &  Nail  and  T.  H.  Bow- 
ers, all  ot  Beaumont  fw  appellee. 

BASBURT,  J.  The  tects  in  this  case  are 
undisputed,  and  In  order  to  determine  this 
appeal  it  is  necessary  to  relate  only  the  fol- 
lowing: Appellee  Is  a  corporation  engaged 
In  the  sale  and  manufacture  of  cross-ties. 
Appellant  Is  a  common  carrier.  Prior  to 
June  6,  1907,  there  was  an  existing  contract 
between  appellant  and  appellee  by  which 
appellee  was  to  fumlsb  appellant  certain 
cross-ties  at  agreed  prices.  This  contract 
e^red  November  1,  1907.  Appellant  requir- 
ed more  ties,  and  appellee  liad  them  for  sale, 
and  both  parties  desired  to  enter  into  a  con- 
tract similar  to  the  one  then  In  existence  to 
cover  a  period  of  two  years  from  said  No- 
vember 1,  1907,  and,  In  order  for  appellee 
to  meet  the  requlremente  of  appellant  for 
tlee,  It  was  necessary  to  agree  in  advance 
in  order  that  appdlee  could  mature  Its  plans 
to  furnish  the  required  amount  Accordinglyt 
in  tiiat  connection  appellant's  president  wrote 
tlie  foUowtng  letter  to  appellee:  "St  Louis, 
June  6,  1907.  Mr.  L.  B.  MitdieU,  Mitchell- 
Orlttaiden  Tie  Compai^,  Texarkana,  Ark. 
Texas— Dear  Sir:  BeferrU^  to  several  tele- 
grams passing  in  the  matter  of  our  tie  re- 
qoiremoibi  for  year  1908.  It  Is  understood 
and  agreed  that  the  Mitchell-Crittenden  Tie 
Company  will  furnish  the  following  ties  for 
use  during  year  1908  at  prices  shown,  deliv- 
ery to  start  Immediatdy  yon  have  completed 
delivery  of  our  reQulrements  for  year  190T. 
(Here  follows  descr^on,  quantity,  location 
andprlceof  ties.)  It  is  also  nnderstood  and 
agreed  that  we  will  accept  as  many  addition- 
al flrst-class  white  oak  ties  delivered  along 
the  right  of  way  in  Arkansas  and  Texas  as 
it  is  possible  for  yon  to  get  out— in  other 
words,  yon  are  obligated  to  ddlver  db  a  total 
of  400,000  white  oak  ties,  bat  we  will  accH>t 
as  many  more  as  are  obtainable.  The  quan- 
tity shown  for  red  oak,  cypress  and  pine  Is 
not  to  be  exceeded.  As  soon  as  pos^le  after 
you  have  complied  dellvwy  of  our  1907  r» 
qulvunents.  formal  agreement  will  be  drawn 
up.  Meantime  the  acceptance  of  your  com- 
pany on  orUclnal  of  Inclosed  letter,  whldi  Is 
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written  In  duplicate,  win  be  binding  upon 
all  concerned.   F.  H.  Britton." 

As  directed  b7  the  letter,  appellee  prompt- 
ly accepted  appellant's  proposition.  It  was 
agreed  between  the  parties,  as  part  of  the 
consideration  of  the  new  contract,  that  appel- 
lant wonld  furnish  transportation  over  Its 
line  of  railway  to  the  officers,  agents,  and 
employes  of  appellee  while  in  the  perform- 
ance of  the  contract  After  recelvtog  the 
foregoing  letter  and  agreeing  on  the  transpor- 
tation feature  of  the  Htme,  appellee  set  about 
the  preliminary  work  necessary  to  get  out 
the  ties  for  appellant  vnAet  the  new  contract 
and  rec^Ted  transportation  from  appellant 
In  that  bdialf.  Appellant  censed  furnish- 
ing appellee  transportation  on  July  12,  1907. 
upon  advice  of  its  counsel  that  to  do  so  would 
be  in  violation  of  the  "astl-iusB  lav"  of 
the  state  of  TexasL  In  an  attempt  to  reduce 
their  agreement  to  writing  the  parties  pre- 
pared a  written  contract  which  was  dated 
June  1,  1907,  but  which  was  not  in  fact 
executed  and  delivered  until  about  July  1, 
1908,  more  than  a  year  after  tb»  agreement 
was  reached  and  after  appdlee  bad  entered 
upon  the  performance  of  the  same.  The  con- 
tract as  finally  signed  cimtalned  tlie  provi^on 
that  "the  railway  companies  will,  as  part 
paymmt  for  ties,  and  as  a  further  consldera* 
tkm  for  the  faithful  performance  of  this  om- 
tract,  upon  written  request  of  the  company, 
furnish  transportation  over  their  respective 
lines  of  railway  to  such  oflScers,  agents  and 
empU^te  of  the  tie  company  as  may  he  ac- 
tually necessary  for  the  performance  of  the 
work  hereunder,  •  •  •  provided,  how- 
ever, that  should  the  above  provisions  be 
held  invalid  under  the  laws  of  any  State  of 
the  United  States,  at  any  time,  then  tho 
company  will  pay  for  all  transportation  so 
furnished  at  full  tariff  rates."  As  stated, 
under  advice  of  counsel,  appellant  refused 
to  furnish  appellee  any  transportation  what- 
ever after  July  .12,  1907.  Appellee,  In  the 
performance  of  its  contract,  paid  appellant 
$1,335.30  for  railroad  fare.  Appellee  has  In 
every  respect  performed  its  contract;  like- 
wise appellant,  save  and  except  the  furnish- 
ing of  the  transportation  agreed  upon.  Both 
originally  and  by  the  written  contract  the 
parties  thereto  in  good  faith  thought  the 
contract  to  furnish  transportation  could  be 
made.  Appellee  would  have  charged  and  ap- 
pellant would  have  paid  $1,386.30  additional 
for  the  ties  agreed  upon,  if  either  had  known 
it  was  unlawful  to  agree  to  give  transporta- 
tion in  lieu  thereof.  Appellee  sued  in  the 
district  court  of  Navarro  county  and  re- 
covered Judgment  for  the  amount  claimed, 
the  case  being  tried  without  Jury,  and  the 
case  Is  here  for  review. 

[1]  The  only  point  In  Issue  is  the  right  of 
appellee  to  recover  for  the  railway  fare  it 
was  compelled  to  pay  appellant  as  a  result 
of  the  refusal  of  appellant  to  furnish  trans- 
Ijortatlon,  and  aw^nt's  first  assignment 


of  error  asserts  that  the  trial  court  erred  In 
not  holding  that  appellant  was  prohibited 
from  Issuing  such  transportation  by  the  pro- 
visions of  the  "anti-pass  law."  To  properly 
meet  the  proposition  contained  In  this  as- 
signment we  think  it  necessary  to  aacertaln 
when  the  parties  made  the  agreement.  Bas- 
ed upon  the  agreed  statement  of  facts,  It 
seems  clear  to  us  that  the  agreement  was 
reached  when  app^Iee  acc^ted  appellant's 
proposltlen  as  contained  in  Its  letter  of  June 
6,  1907.  The  bet  that  the  agreement  was 
written  out  later  and  signed  and  deUvered 
still  later  Is  unimportant.  At  that  time  the 
parties  assented  to  and  agreed  upon  an  the 
terms  and  conditions  surrounding  the  trade; 
and  the  fiict  that  It  was  to  be  subsequently 
reduced  to  writing  does  not  change  the  rule 
that  effect  will  be  given  to  the  contract  from 
the  time  the  parties  agreed  to  Its  tenuii, 
which  in  this  case  was  within  two  or  Utree 
days  after  June  6, 1907,  and  probaUy  sooner, 
since  It  was  reduced  to  writing  June  IZ, 
1907,  though  not  delivered.  Weaver  r.  Shn- 
mons,  16  Tex.  Glv.  App.  154,  38  S.  W.  U40; 
Green     Cole,  103  Uo.  70, 16  S.  W.  317. 

[2]  As  we  underatand  the  opinion  of  Judge 
Williams  in  the  Express  Ck>mpany  Cases, 
contracts  slmllsr  to  the  instant  case,  when 
made  prior  to  the  going  Into  effect  of  the 
"anti-pass  law,"  are  unaffected  thereby.  In 
those  cases  the  court.  In  speaking  of  the 
contract  existing  between  the  railway  com- 
pany and  the  express  company  whldi  includ- 
ed an  agreemeiUi  on  the  part  of  the  railway 
company  to  furnish  **f]ree"  transportadim  to 
the  employte  of  the  express  companies,  say: 
"Being  In  odstenoe  when  the  statute  took  ef- 
fect. It  (the  free  pass)  Is  not  given  or  grant- 
ed thereafter  by  the  carrying  out  of  the  con- 
tract, and  hence  the  carrying  out  of  the  con- 
tract would  not  come  within  •  •  •  (the 
statute),  which  denounces  only  acts  that  may 
be  committed  after  its  adoption."  T.  ft  M.  O. 
E.  Co.  V.  Wells  Fargo  Ex.  Co.,  101  Tex.  664, 
110  S.  W.  38;  G.,  C.  &  S.  F.  B.  Co.  v.  Wells 
Fargo  Ex.  Co.  (Sup.)  110  S.  W.  41.  We  there- 
fore conclude  that  the  agreement  by  which 
appellant  was  to  furnish  appellee  the  trans- 
portation went  Into  effect  prior  to  July  12, 
1907,  the  date  when  the  "anti-pass  law"  was 
flrst  In  force,  and  that  therefore  the  prori- 
sions  of  said 'law  did  not  apply  to  said  con- 
tract, and  to  such  extent  we  are  compelled 
to  depart  from  the  1^1  coiuduslons  of  the 
trial  court. 

[3]  Appellant  asserts  by  its  second  assign- 
ment of  error  that  that  clanse  of  the  con- 
tract which  provides  that  the  transportation 
shall  not  be  furnished,  if  the  agreemmt  to 
do  so  shall  be  held  Invalid  under  the  law  of 
any  state  of  the  United  States,  Impairs  the 
same,  and  that  the  trial  court  erred  in*  fail- 
ing to  so  hold.  We  cannot  agree  with  appel- 
lant. By  the  agreement  some  of  tlie  ties 
were  to  be  delivered  in  states  otlier  than  the 
state  of  Texas,  and  we  conclude  that  a  fair 
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and  reasonable  CMUtraetkni  of  lald  clause  la 
that  It  ma  Intended  to  protect  the  appellant 
against  leglalatloa  almUar  to  the  Texas  anti- 
pass  law  In  whatever  states  aniellee  migtat 
be  entitled  to  demand  transportation  tiom 
appelant. 

What  we  have  said  in  disposing  of  appel- 
lant's nrat  assignment,  In  our  opinion,  dlB* 
poses  of  its  third,  foorth,  fifth,  and  sixth 
assignments  of  error,  and  hence  It  becomes 
onr  duty  to  also  overrule  said  assignments. 

Finding  no  reversible  error  In  the  record, 
the  jndgmoit  of  the  trial  court  la  affirmed. 


liOniSIANA  ft  TEXAS  LUMBER  GO.  t. 
STEWART  et  al. 

(Oonrt  of  Cljil  Appeals  of  Texas.  OalveBton. 

Ha;  23,  1912.) 

1.  Advbssk  Possession  (i  114*)  — Acquisi- 
tion or  Title— EvxDiiTCB-^UTFiciENCT. 

Brldenoe  AeM  to  sopport  a  finding  that  a 
person's  possMslon  ol  uind  was  sdTerse  and 
oontinnous  and  nndlsputed  for  more  than  .10 
yenrs,  ripening  into  title  1^  limitation. 

[Ed.  Note.— For  other  cases,  see  Adveise  Pos- 
session, Ceot.  Dig.  tl  082,  «88.  686,  680;  Dec 
Dig.  I  114.«]     *  " 

2.  Afpbu.  and  Bbbob  (|  1068*)— HiaiCLESB 
Eaaoa— Bbbonbods  Jcdgiisnt. 

Plaintiff  in  trespass  to  try  title  may  not 
complain  of  the  judgment  bei^use  it  awards 
defendant  less  land  than  he  is  entitled  to  nn- 
der  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Oent  Dig.  U  4062-4062;  Dec.  Dig.  i 
1088.'] 

8.  Anvnsa  Possession  (|  109*>— Title  bt 
LiKiTATiONS— Divesting  of  Title. 

One  who  had  acquired  title  bv  limitations 
did  not,  by  renting  the  premises  from  another 
and  stating  that  he  did  not  claim  them,  divest 
himself  of  the  title  acquired. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |8  629^^;  Dec  Dig.  { 
109.*} 

4.  Tbial  <|  143*)— iNSTBUcnoNS— Conflict- 
ing EVIDBNCX. 

A  reqnested  instroction,  directing  a  find- 
ing on  an  issue,  Is  properly  refused,  where  the 

evidence  on  the  issue  is  conflicting. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  342.  343;  Dec  Dig.  9  143.*1 

5.  Tbial  (S  104*)— Instbuctions— Wejoht  of 

EVIDBrOB. 

An  instmctlon,  directing  the  Jury  to  con- 
eider  certain  evidence  in  arnving  at  a  verdict, 
is  properly  refused  as  a  charge  on  the  weight 
of  the  ^evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  413,  436.  439-441,  446-454,  456-466; 
Dec  Dig.  {  104.»] 

Appeal  from  District  Court,  Houston  Coun- 
ty;  B.  H.  Gardner,  Judge. 

Action  by  the  Lonlslana  &  Texas  Lumber 
Company  against  James  Stewart  and  anoth- 
er. From  a  Judgment  granting  insuflBclent 
relief,  plaintiff  appeals.  Affirmed. 

See,  also.  180  S.  W.  109. 

Nnnn  ft  Nnnn,  of  Crockett,  for  appellant. 
Madden  ft  Ellis,  of  Crockett,  for  appellees. 


PLEASANTS,  C.  J.  This  Is  an  action  of 
trespass  to  try  title,  brought  by  the  appel- 
lant against  James  Stewart  and  wife,  Mat> 
tie  Stewart,  to  recover  the  tlUe  and  pos- 
aession  of  a  survey  of  040  acres  of  land  in 
Houston  county  patokted  to  the  Intematiott- 
al  ft  Oraat  Northern  Railroad  Company 
and  designated  as  Intwnatbmal  ft  Great 
Northern  survey  No.  40;  patent  No.  188,  voL 
41.  ^e  defendants  answered  by  general  de- 
murrer and  ^ea  of  not  guilty,  and  by  fe- 
cial plea  assnted  title  by  limitation  to  160 
acres  of  said  snrvey,  and  asked  that  com- 
mlssionerB  of  partition  be  appointed  to  set 
apart  to  Uiem  160  acres  ct  the  surv^,  in- 
cluding their  Improvements.  The  trial  in 
the  court  below  with  a  Jury  resulted  in  a 
verdict  and  Judgmrat  In  farw  of  plalntifT 
for  all  of  the  land  exo^  SO  acres,  Inclnd- 
ing  defendants'  Improvements,  which  the 
verdict  and  Judgment  awarded  defendants. 
Commissioners  were  appointed  to  partition 
tiie  land  and  make  report  at  the  next  term 
of  the  court 

This  is  the  second  appeal  of  the  case. 
The  opinion  of  this  coul-t  on  the  former  ap- 
peal can  be  found  in  130  S.  W.  109. 

[1]  This  suit  was  instituted  in  February, 
1909.  The  evidence  stiows  that  appellees  set- 
tled upon  the  survey  in  controversy  in  1895 
and  have  lived  thereon  continuously  since 
that  time.  Appellee  James  Stewart  teetl- 
fled  that  he  went  on  the  land  to  establish 
a  home  thereon  and  with  the  intention  of  ac- 
quiring title  thereto  by  limitation.  He  has 
cultivated  a  portion  of  the  land  every  year 
since  he  went  on  it  At  the  time  he  took 
possession,  there  was  only  one  house  on  the 
land  and  a  small  "patch"  inclosed.  Three  or 
four  years  after  he  moved  there,  be  bttilt 
another  house.  In  which  he  has  since  lived, 
and  which  was  larger  than  the  first  one. 
The  first  was  a  log  bouse  with  only  one 
room.  The  second  house  was  a  double  log 
house  with  shed  rooms  and  a  gallery.  He 
has  Increased  the  land  In  cultivation  each 
year,  and  now  has  a  field  of  about  26  acres. 

Other  witnesses  testified  that  appellees 
had  occupied  and  cultivated  the  land  con- 
tinuously since  1895. 

A.  MacTavIsh,  a  witness  for  appellant, 
testified  that  in  June,  1900,  he  was  employed 
by  the  then  owner  of  the  land  to  find  if 
there  were  squatters  thereon,  and  that  he 
saw  appellee  James  Stewart  and  had  a  con- 
versation with  blm  in  r^ard  to  bis  claim  to 
the  land,  and  was  told  by  him  that  he  did 
not  claim  the  land.  He  then  told  Stewart 
that  he  must  sign  an  Instrument  disclaim- 
ing title  to  the  land  and  make  application 
to  purchase  it  from  the  owners,  and  that 
Stewart  agreed  to  do  this,  and  did  sign  the 
following  Instrument,  which  was  prepared 
by  the  witness:  "Tadmor,  P.  O.,  June  7, 
1900.  New  York  &  Texas  Land  Co..  Ltd., 
Austin.  Texas— Dear  Sir:  I  hereby  make  ap- 
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plication  to  iraxctiase  from  ytm  fifty  fjBO) 
acECB  of  land  out  of  anrrey  nnmber  forty 
(40)  I.  *  6.  N.  B.  B,  Go.,  Houston  Oo^  Tex- 
as, for  which  I  will  pay  |2JiO  per  acre  on 
reasonable  time,  said  60  acres  to  Include  Im- 
proremffiita  wbldi  I  am  now  living  on  and 
occupying  as  per  rorrey  made  by  M.  Home- 
yer,  your  sorr^r.  [Signed]  J.  H.  Stew- 
art.'* 

Stewart  denied  making  such  statement, 
and  awore  that  he  did  not  irign  the  instini- 
moit  above  mentioned  and  never  saw  it  im- 
tU  it  waa  abown  bim  on  tbe  witness  stand. 
He  stated  tiiat  be  did  pn^ose  to  boy  00 
acres  of  land  fMnn  MacO^avlsb,  but  it  was 
no  part  of  tbe  land  be  tiien  bad  In  coltivB- 
tion,  bvt  was  on  a  different  snrrey. 

George  Harrison,  for  appellant,  testified 
tbat  he  bad  a  conversation  with  Stewart 
In  r^rd  to  bis  claim  to  tbe  land,  and 
Stewart  told  him  that  "he  went  down  to  the 
mill  to  buy  It,  and  tbat  tbey  told  htm  Uiat 
tt  was  not  on  the  market  yet,  bnt  when  It 
was  on  the  market  tbey  would  give  him  first 
choice  on  it;  and  that  he  never  heard  of 
appellees'  claim  to  this  land  by  limitation 
nntl]  after  thla  suit  was  filed." 

J.  E.  Harrison,  for  appellant,  testified  that 
be  had  a  conversation  with  Stewart  abont 
his  claim  to  the  land  a  short  time  before  tbe 
first  trial  la  the  court  below ;  that  Stewart 
came  to  witness'  house  and  told  bim  tbat 
be  wanted  him  as  a  witness  to  prove  how 
long  he  had  been  on  tbe  land,  and  witness 
told  him  that  he  did  not  have  time  to  go  to 
the  trial,  and  be  could  get  some  others,  and 
he  did  not  know  how  long  exactly  he  had 
been  living  on  tbat  land,  and  told  bim  that 
the  first  place  be  was  living  on  was  the 
Leonard  Lamb  place,  and  said  to  him  tbat 
be  thought  it  waa  his  pa's  place,  and  he  said, 
"Yes,  sir,"  and  said  he  did  not  know  any 
difference  until  tbe  company  came  and  sur- 
veyed it  out,  and  Mr.  McGregor  came  to 
him  and  told  bim  tbat  It  was  their  land, 
and  they  wanted  the  timber  on  It,  but  that 
he  could  live  on  It,  and  when  the  timber 
was  gone  tbey  would  sell  him  tbe  land.  He 
did  not  tell  witness  how  moA  land  Mr.  Hc- 
Qregor  agreed  to  sell  him. 

Stewart  admitted  that  he  paid  rent  for 
the  place  to  McGregor  In  1008,  bat  says  be 
was  claiming  the  land  by  limitation,  and 
paid  the  rent  becanse  it  was  exacted  of 
him  and  be  did  not  know  any  better. 

We  think  tills  evidence  is  sufficient  to  sus- 
tain tbe  finding  tbat  appellees'  possession  of 
tbe  land  was  adverse,  and,  as  tbe  undiqrat- 
ed  evidence  shows  a  continuous  occupancy, 
use,  and  cnlUvation  of  a  portion  of  tbe  snr^ 
vey  Cor  more  than  10  years  before  this  suit 
was  brought,  the  first  assignment,  which 
complains  of  the  verdict  on  tbe  ground  that 
It  Is  without  any  evidence  to  support  It^  can- 
not be  sustained. 


[t]  The  second,  third,  and  seventh  aadga- 
ments  of  error  complain  of  tbe  verdict  on 
the  ground  that  there  was  no  evidence  In 
the  case  upon  which  the  Jury  could  base  a 
verdict  in  favor  of  defendants,  for  (me-bair 
of  the  bind  claimed  by  than,  and  that  de- 
fendants wore  aitltied  to  recover  all  or  none 
of  tbe  land,  and  tbe  .verdict  for  tme-hiUf  li 
without  any  evidence  to  support  it.  As  be- 
fore said,  we  think  the  evtdeoce  was  soffl- 
cient  to  sustain  a  vwdlct  In  favor  of  de- 
fendants, and  appelant  cannot  complain  if 
the  Jury  have  given  them  a  less  qnantity  of 
land  than  the  amount  claimed  1^  tbem.  We 
think  these  assignments  are  vlthont  molt. 

[S]  Thwe  waa  no  error  in  the  charge  com- 
plained of  1?  the  foorth  assignment  of  er- 
ror. If  defendants  had  acquired  title  by  lim- 
itation before  thqr  ratted  the  land  from  Mc- 
Gr^wr  and  made  statanents  to  the  effect 
that  thcgr  were  not  claiming  it,  tacb  acknowl- 
edgment of  toiancy  and  verbal  admlsslim 
would  not  divest  than  of  a  title  by  llmltt- 
tion  pravtously  acquired,  and  tlie  trial  eoort 
properly  so  Instructed  the  jury. 

[4]  The  def^dant  James  Stewart  testi- 
fied tbat  the  BO  aoes  of  luid  he  offered  or 
proposed  to  buy  from  HacTavlsh  was  not  a 
part  of  the  land  in  controversy.  In  view 
of  this  testimony,  the  oourt  ought  not  to 
have  given  tbe  charge  requested  1^  appel- 
lant In  wUdi  the  lory  were  told  that,  if 
Stewart  signed  the  application  to  purchase 
before  aet  out,  th^  should  return  a  v«dict 
for  the  plaintiff.  If  Stewart  in  fact  algned 
this  apiOication,  unless  the  SO  acres  of  land 
described  therein  was  a  part  of  tbe  land  In- 
volved In  tbls  suit,  and  Stewart  knew  this 
wboi  he  algned  it,  hla  idling  the  ai^llca- 
Uon  to  purchase  would  have  no  bearing  up- 
on tbe  questton  of  his  adverse  posses^n  of 
the  land  in  controvway.  The  evidence  bdng 
conflicting  on  the  issue  of  what  land  the 
application  referred  to,  the  requested  Instmc- 
tlon  was  properly  refused. 

[1]  The  sixth  Msignmoit  at  error  com- 
plains of  the  refusal  (Ht  the  court  to  Instmrt 
the  Jury  that  the  verbal  statemoita  of  the 
defendant  Stewart,  made  after  his  10  years* 
occupancy  of  the  land  had  bem  oompfeted, 
"should  be  considfsed  as  explanatory  of  tlie 
character  of  his  possession.^  It  is  nevw 
proper  for  the  court  to  point  out  in  tiie 
charge  portions  of  the  evidence  and  Instruct 
the  Jury  that  tbey  should  consider  such  evi- 
dence in  arriving  at  their  verdict  Such  a 
charge  gives  undue  prominence  to  the  evi- 
dence thus  pointed  on^  and  tot  that  reason 
Is  held  to  be  a  upon  the  wel^t  of 

the  evidence. 

This  disposes  of  an  of  tiie  asrignmente  pre- 
sented by  appellant's  brief. 

We  are  of  oidnlon  that  the  Judgmoit  ttf 
tbe  court  btiow  should  be  afllnne^  and  ft 
has  beat  so  ordwed. 

Affirmed. 
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CAMPBELL-ROOT  LUMBEB  00.  ct  aL  T. 
SMITH  et  al. 
(Gonxt  0t  Civil  Appeals  of  TexM.  Austin. 

May  22.  1912.) 

1.  Pbinoipal  and  Surett  (8  69*)  —  GOH- 
TBACTS  OP  SUBETIBHir^OKSTHOOTION. 

A  bond  mast  iM  strictly  constmed  accord- 
ing to  its  teima,  and  eaimot  be  extended  by 
implication,  so  as  to  make  snretles  liable  be- 
yond its  stipulations. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety.  Gent.  Dig.  H  m  103%;  Dec. 
Dig.  1  69.*]  *   »i  7». 

2.  MxCHANIOfl'   lAXHB  <{  227*)  —  BUILDINO 
C0NTRA0T8~B0W  D8  OF  CONTBAOTOBS— LlA  • 

BiUTT  or  SuumiB. 

A  surety  on  a  bond  of  a  contractor  to 
erect  a  scbool  bnildiog  for  a  district,  vbich 
aedtes  tbat  the  contractor  and  surety  are 
bound  unto  the  tmsteea  of  the  district  and  to 
persons  who  may  become  entitled  to  liens  un- 
der the  contract,  and  which-  declares  tbat  the 
condition  of  the  obligation  Is  sucb  that,  if  the 
contractor  shall  perform  the  contract  and  dis- 
charge all  indebtedness  that  may  be  Incurred 
by  Mm,  the  obligation  shall  be  void,  and  that 
the  bond  is  made  for  the  benefit  of  all  persons 
who  may  become  entitled  to  liens  under  the 
«x>ntrBCt,  is  not  liable  to  one  who  famished 
labor  and  materials  for  the  construction  of  the 
building,  since,  under  the  school  law  of  1905 
4Act8  29th  Leg.  c.  124)  |  St^  no  lien  can  at- 
tach against  the  building. 

[Ed.  Note^For  other  cases.  Mechanics* 
Liens,  Gent  Dig.  |  410;  Dec.  IMg.  |'227.*] 

Appeal  from  District  Court,  Bell  Oountr; 
John  D.  Boblnson,  Judge. 

Action  by  the  Campbell-Root  Lumber  Com- 
pany and  others  against  Nathaniel  Smith 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiffs  appeal.  Affirmed. 

H.  F.  Lewis,  of  Lampasas,  F.  H.  Spann, 
of  Temple,  and  J.  B.  Durrett,  of  Belton,  for 
appellants.  A.  L.  Curtis,  of  Belton,  and  J.  H. 
Evetta  and  Winboum  Pearce,  both  of  Tem- 
ple, for  appellees. 

RICH  J.  On  the  1st  of  August,  1910,  Na- 
thaniel Smith  and  the  trustees  of  the  Kil- 
leen  Independent  school  district  entered  into 
a  contract,  whereby  the  former,  In  consid- 
eration of  the  sum  of  $10,068,  to  be  paid 
bim  by  the  latter,  agreed  to  erect  and  com- 
plete certain  additions  to  the  school  build- 
ing  belonging  to  said  district,  furnishing 
all  material  therefor,  etc.;  said  contract 
containing  numerous  stipulations,  which  we 
deem  unnecessary  to  recite,  and  at  the  same 
time  executing  an  indemnity  bond  In  the 
mm  of  $5,000  to  said  trustees  for  the  faith- 
ful performance  of  said  contract,  with  ap- 
pellees as  sureties  thereon.  Harlng,  it 
seems,  tolled  to  pay  appellants,  who  claimed 
to  have  fui^Ished  labor  and  material  for 
the  construction  of  said  building,  they  In- 
stituted this  suit  therefor  against  appellees, 
the  sureties  on  said  bond,  alleging  that  they 
had  obtained  Judgment  against  Smith  for  the 
respective  amounts  due  them,  a  part  only  of 
which  had  been  paid,  claiming  that  appel- 
lees were  liable  to  them  for  the  balance 


thereof  by  reason  of  the  execution  of  said 
indemnity  bond,  which,  It  Is  alleged,  was 
conditioned  that  the  said  Smith  should  "duly 
and  properly  pay  and  discharge  all  indebted- 
ness which  might  be  incurred  by  him  In 
carrying  out  the  said  contract  to  erect  said 
school  building,  including  attorney's  fees  In 
enfordog  the  payment  and  collection  of 
any  and  all  Indebtedness  Incurred  by  the 
said  Nathaniel  Smith  in  carrying  out  said 
contract,  and  said  contract  and  bond,  In 
writing,  was  made,  executed,  and  delivered 
by  said  defendant  to  the  said  trustees  for 
the  use  and  benefit  of  plaintiffs  herein,  and 
plaintiffs  attach  hereto  said  bond,  making 
the  same  a  part  of  this  petition;  the  same 
being  as  follows: 

"Bond.  Know  all  men  by  these  presents, 
that  we,  Nathaniel  Smith,  and  sureties  of 
the  city  of  EUleen,  county  of  Bell,  state  of 
Texas  are  held  and  firmly  bound  unto  trus- 
tees of  Kllleen  independent  school  district, 
of  said  county  and  state,  as  well  as  to  all 
persons  who  may  become  entitled  to  liens 
under  the  contract  hereinbefore  mentioned, 
in  the  sum  of  five  thousand  &  no/100  dol- 
lars, lawful  money  of  the  United  States  of 
America,  to  be  paid  to  the  said  trustees  of 
EUleen  independent  school  district  and  to 
said  parties  who  may  be  entitled  to  Hens, 
their  executors,  administrators  or  assigns; 
for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  one  and  each  of  our 
heirs,  executors  and  administrators.  Jointly 
and  severally,  firmly  by  these;  presents. 
Sealed  with  our  seals;  dated  this  SOth  day 
of  July,  1910.  The  condition  of  this  obliga- 
tion Is  such  that  if  the  above-bounden  Na- 
thaniel Smith  his  executors,  administrators 
or  assigns,  shall  In  all  things  stand  to  and 
abide  by,  and  well  and  truly  keep  and  per- 
form the  covenants,  conditions  and  agree- 
ments in  above-mentioned  contract,  entered 
into  by  and  between  the  said  Nathaniel 
Smith,  contractor  and  the  said  EUleen  Inde- 
pendent school  district,  dated  on  the  SOth 
day  of  July,  1910,  for  the  construction  of 
the  work  or  works  on  the  lot  mentioned  In 
the  foregoing  contract,  and  shall  duly  and 
promptly  pay  and  discharge  all  indebtedness 
that  may  be  Incurred  by  the  said  Nathaniel 
Smith  In  carrying  out  the  said  contract  and 
complete  the  same,  free  of  all  mechanic's 
liens,  and  shall  truly  keep  and  perform  the 
covenants,  conditions  and  agreements  in  said 
contract  and  in  the  within  instrument  con- 
tained, on  his  part  to  be  kept  and  perform- 
ed, at  the  time  and  In  the  manner  and  form 
therein  specified,  as  well  as  all  costs,  includ- 
ing attorney's  fees,  In  enforcing  the  pay- 
ment and  collection  of  any  and  all  Indebted- 
ness Incurred  by  said  Nathaniel  Smith  In 
carrying  out  said  contract,  then  the  above 
obligation  shall  be  void;  else  to  remain  In 
full  force  and  virtue.  This  bond  Is  made 
for  the  use  and  benefit  of  all  persons  who 
may  become  entitled  to  liens  under  the  said 
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contract,  according  to  the  proTlslons  of  law 
In  such  cases  made  and  provided,  and  may 
be  sued  upon  by  them  as  If  executed  to  them 
In  proper  person." 

A  general  demurrer  was  sustained  to  this 
petition,  and  judgment  was  rendered  that 
defendants  go  hence  without  day,  and  recov- 
er their  costs,  from  which  action  of  the  court 
appellants  have  appealed,  and  assign  the 
same  as  error. 

[1 , 2]  It  will  be  observed  that  the  bond 
In  the  pr^ent  case  was  executed  for.  the 
benefit  of  the  trustees  of  said  school  dis- 
trict and  for  lleuholders  against  said  bnlld- 
ing.  It  is  not  shown  by  any  allegation  In 
the  petition  nor  the  bond  or  contract  that 
plaintiffs  came  within  the  purview  of  this 
provision.  No  lien  of  any  character  could 
attach  under  section  85  of  the  school  law 
of  1905  (Acts  20th  Leg.  c.  124)  against  a 
public  school  building.  Tbe  effect  of  the 
obligation  of  said  bond  is  to  be  determined 
strictly  according  to  its  terms,  and  cannot 
be  extended  by  Implication,  so  as  to  make 
sureties  thereon  liable  beyond  Its  sttpula- 
tlons.  See  Cyc  vol'  27,  p.  308.  If  the  poaA 
In  the  present  case  had  provided  that  tbe 
obligors  were  bound,  not  only  to  the  trus- 
tees of  the  Etlleen  Independent  school  dis- 
trict, but  likewise  to  all  persona  who  might 
perform  labor  or  furnish  material  In  the 
construction  of  said  building,  irrespective  of 
whether  they  were  Uenholders  or  not,  then 
it  seems,  under  the  anUioritles.  that  plain- 
tlfTs  In  this  case  might  have  a  cause  of  ac- 
tion, and  be  ablQ  to  maintain  this  suit  (see 
City  of  St.  Louis  v.  Vonphul.  133  Mo.  661, 
34  S.  W.  843,  64  Am.  St  Rep.  695);  but  no 
such  provision  is  contained  In  said  bond.  In 
Bell  V.  Paul,  36  Neb.  240.  62  N.  W.  1110, 
it  was  aald:  "The  extent  of  the  obligation 
of  the  sureties  was  that  the  contractor 
should  complete  the  building  and  turn  over 
the  same  to  the  owneirs,  free  from  Hens  for 
labor  and  material  fuiidshed  through,  con- 
tractors. Further  than  this  tliey  did  not 
undertake  or  promise.  It  was  admitted  that 
only  one  Hen  was  filed  against  the  building, 
which  was  on  a  claim  for  $358.80  for  brick 
furnished  by  one  Thos.  Murray;  yet  the 
Judgment  was  rctndered  for  $1,206.60,  the  full 
penalty  of  the  bond,  with  Interest.  It  is 
quite  Immaterial  that  the  amount  paid  by 
Mr.  Paul  was  Justly  due  for  labor  perform- 
ed and  material  supplied  ia  the  construc- 
tion of  tbe  building.  As  liens  therefor  had 
not  been  filed,  the  payment  was  entirely 
voluntary.  Sureties  are  not  bound  beyond 
the  terms  of  their  engagement." 

In  National  Bank  of  Cleburne  v.  Gulf, 
Colorado  &  Santa  Ffi  Ry.  Co.,  95  Tex.  176, 
66  S.  W.  203,  Evans  and  Hoshour,  who  were 
contractors,  had  entered  into  a  contract  wltb 
the  company  for  the  construction  of  machine 
shops,  engine  houses,  etc.,  and  had  executed 
a  bond  with  sureties,  Indemnifying  tbe  rail- 
way comjMiny  that  they  would  faithfully 
perform  the  contract  and  save  harmless  the 


company  from  the  payment  of  any  and  all 
Hens  that  might  be  had  against  It  or  Us 
property  by  reason  of  the  nonpayment  of 
any  debts  due  to  persons  performing  labor 
and  furnishing  material  in  carrying  oat 
the  contract.  Suit  having  been  brought  od 
this  bond,  the  Supreme  Court,  In  deliver- 
ing an  opinion  on  certified  question  through 
Mr.  Chief  Justice  Brown,  then  Associate 
Justice,  held  that  the  court  did  not  err  in 
sustaining  a  general  demurrer  to  the  pe- 
tition, saying:  "We  are  not  prepared  to  bold 
that  the  railroad  company  might  not  hare 
required  of  the  contractors  a  bond  biadla; 
them  and  sureties  to  pay  all  debts  con- 
tracted with  persons  for  labor,  material,  or 
other  things  necessary  to  tbe  performance 
of  the  contract,  whether  the  claim  might 
be  asserted  against  the  railroad  company's 
property  as  a  Hen,  or  not;  and  that  nnder 
such  a  contract,  U  it  had  been  made,  the 
materialmen  and  laborers  might  sostaln  an 
action  against  the  -contractors  and  thrir 
sureties  upon  £he  bond.  The  terms  of  tbe 
contract  Involved  in  Jordan  v.  Cavanaugh, 
63  Iowa,  157  [18  N.  W.  8511,  weret  much 
more  specific  than  In  this  case;  but  we  find 
in  the  bond  under  consideration  no  provi- 
sUm  which  will  Justify  such  Interpretation. 
The  only  support  for  that  construction  is 
the  following  language:  'Now  the  condltloa 
of  this  obligation  Is  su<^  that  If  the  abore- 
bounden  B.  6.  Evans  and  C.  A.  Hoshour 
shall  well  and  faithfully  pay  aU  laborers, 
mechanics,  materialmen  and  persons  who 
supply  such  contractors  with  provisions  or 
goods  of  any  kind,  all  Just  debts  due  to  such 
persons  or  to  any  person  to  whom  any  part 
of  such  work  is  given,  incurred  in  carrying 
on  such  work  agreed  to  be  done  and  per- 
formed by  said  above-bounden  B.  B.  Evans 
and  C.  A.  Hoshour.*  There  is  not  in  this 
clause  any  promise  by  Bvans  and  Hoshour 
to  pay  those  persons  who  might  contract 
with  them  during  tbe  progress  of  the  work; 
it  is  simply  the  expression  of  a  condition 
upon  which  their  liability  to  the  railway 
company  Is  defined,  and  for  a  breach  of 
which  ttiey  would  be  llaMe  to  the  company 
Itself.  Standing  alone,  the  clause  would  not 
support  the  claim.  The  character  of  the 
instrument  as  a  bond  of  indemnity  to  tbe 
railroad  company  is  clearly  established  1'y 
the  language  which  precedes  that  clause, 
which  is,  in  substance,  that  the  bond  is  in- 
tended and  given  as  additional  security  to 
the  railroad  company  for  the  performance 
of  the  contract,  and  by  the  clause  which 
Immediately  follows  that  relied  upon,  viz.: 
'And  also  shall  well  and  truly  save  and  keep 
harmless  the  said  Gulf,  Colorado  &  Santa 
F6  Railway  Company,  from  tbe  payment  of 
aU  Hens,  claims,  demands,  costs,  salts.  Judg- 
ments and  executions  that  may  be  taken, 
rendered,  bad  or  obtained  against  the 
Gulf,  Colorado  &  Santa  F6  Railway  Compa- 
ny or  its  property,  by  reason  of  the  non- 
payment of  any  of  tbe  debts,  claims  or  de> 
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mands  of  any  of  the  Bereral  parties  bere- 
Icbefore  mentioned  and  provided,  and  shall 
duly  perform  and  observe  the  Btipulatlona 
and  agreements  contained  Id  said  contract) 
and  on  Its  part  to  be  performed  •  •  ♦ 
then  this  obligation  shall  become  null  and 
void,  otherwise  to  be  in  full  force  and  vir- 
tue.' "  Continuing,  Judge  Brown  says:  "If 
there  were  doubt  as  to  the  meaning  of 
the  language  first  quoted,  it  Is  surely  dis- 
pelled by  the  full  expression  of  the  inten- 
tion contained  In  the  text  of  the  bond.  No 
liability  of  the  railroad  company  to  plain- 
tiff, nor  lien  upon  Its  property,  being  shown, 
there  has  been  no  breach;  therefore  no  right 
of  action  upon  the  bond." 

It  is  contended  by  appellees  in  their  brief 
that  "the  subseaoent  pan^apta  in  the  bond 
did  not  create  any  obligation,  but  only  stated 
the  condition  upon  which  the  obligation 
should  remain  in  full  force  and  be  effective ; 
that  Is,  that  the  same  should  be  void,  pro- 
vided Nathaniel  Smith  constructed  the  build- 
ing according  to  contract,  and  paid  off  and 
discharged  the  Indebtedness  Incurred  by  him 
In  its  construction.  In  the  language  of  Jus- 
tice Brown  In  the  case  last  quoted,  we  say 
that.  If  there  had  been  any  doubt  as  to  the 
meaning  of  the  obligation  and  the  condition 
stated  In  the  first  two  paragraphs  of  the 
bond.  It  Is  surely  dispelled  by  the  full  ex- 
pression of  the  Intention  of  the  parties 
and  the  character  of  the  obligation  as  stated 
and  defined  In  the  third  paragraph  of  the 
bond,  which  Is  as  follows:  'This  bond  Is 
made  for  the  use  and  bweflt  of  all  persons 
who  may  become  entitled  to  Hens  under 
the  said  contract  according  to  the  provisions 
of  law  in  such  cases  made  and  provided,  and 
may  be  sued,  npon  by  them  as  if  executed  to 
tbem  In  proper  person.'  No  right  of  action 
Is  given  to  any  person,  other  than  the  trus- 
tees of  the  Kllleen  Independent  school  dis- 
trict, and  persons  who  might  become  enti- 
tled to  liens.  The  bond  did  not  recite  that 
it  was  given  for  the  use  and  benefit  of  all 
persons  to  whom  Nathaniel  Smith  might  be- 
come indebted  for  labor  or  material  In  the 
performance  of  his  contract" 

We  adopt  this  view  and  hold  that  as  ap- 
pellees, who  were  sureties  upon  the  bond  of 
Smith,  cannot  be  held,  except  in  accordance 
with  the  strict  terms  thereof,  and  since 
their  liability  cannot-be  extended  beyond  the 
terms  of  the  bond,  as  shown  by  the  follow- 
ing cases:  Boas  v.  Maloney,  138  Cal.  105, 
70  Pac.  1004;  Gato  v.  Warrington,  87  Fla. 
642,  19  South.  883;  Standlford  v.  Shldeler, 
26  Ind.  App.  496,  60  N.  E.  168;  Manny  v. 
National  Surety  Co.,  109  Mo.  App.  716,  78 
8.  W.  69;  M  Cent.  Dig.  Mechanics*  Liens, 
par.  658— we  hold  that  they  are  not  liable 
ander  the  conditions  of  said  bond;  and 
the  court  did  not  err  In  sustaining  said  de- 
mnrrer.  For  which  leaaon,  its  Judgment  Is 
affirmed. 

Afflrmed. 


muL  v.  wAaa 

(Court  of  GItU  Appeals  of  Texas.  Amarillo. 

May  11,  1912.) 

BbOESBS  (I  88*)— CoMPBNSATION—AcnOHS— 
ETIDENOS— SUFFIOIE  NOT. 

In  an  action  by  a  real  estate  broker  to 
recover  comnussions  which  he  claimed  were 
due  him  in  farthering  a  sale,  evidence  Md  in- 
sufficient to  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |8  121-130;  Dec.  Dig.  f  8&*] 

Appeal  from  District  Court,  Bale  County; 
L.  8.  Kinder,  Judge. 

Action  by  W.  R.  Hall  against  R.  0.  Ware. 
From  a  Judgment  ft>r  defendant  plaintiff 
app^ila.  .Affirmed. 

U  W.  Dalton  and  Fred  Fearoe,  both  of 
PlalnTlew,  for  aivetllant  BandoliA  &  Ban- 
dolpb,  of  Plalnvlew,  for  appellee. 


HALL,  J.  AppeUant.  Hall,  filed  this  suit 
In  the  district  court  of  Hale  county  against 
appellee.  Ware,  claiming  commissions  upon 
the  sale  of  a  certain  section  of  land  belong- 
Inff  to  appellee,  which  was  sold  to  one  J.  C. 
Wolverton.  AppeUant  insists  that  he  was 
the  procuring  cause  of  the  sale.  After  both 
plalnUtr  and  defendant  had  dosed  In  the 
Introduction  of  their  testimony,  the  court 
peremptorily  Instructed  the  Jury  to  return  a 
verdict  for  appellee,  and  from  the  Judgment, 
based  upon  a  verdict  so  returned,  apjwUant 
brings  the  case  before  ns  for  review. 

There  are  two  asedgnments  of  error  pre- 
sented for  our  consideration,  which,  when 
taken  with  the  propositltms  under  said  as- 
slgmnents,  resent  Uie  one  question  as  to 
whether  or  not  the  evldmce  was  such  that 
reascmabls  mli^  conld  differ  u  to  the  fads 
estabUahed  therAy.  It  is  uncontradicted 
that  apptilee  bad  listed  his  said  section  of 
land  with  aw^Uant  for  sale  at  ^  an  acre, 
agreeing  to  pay  B  par  cant  commlaaton  to  ap- 
pellant tor  effecting  the  sale.  It  la  also  un- 
outradicted  tiiat  appellee  had  listed  the 
same  land  with  othex  brokers  In  the  town  of 
Plalnvlew  at  the  same  price.  Ware  had  told 
appellant  tbaX  be  might  probably  take  less 
than  940  per  acre  If  tbe  oonsldKation  waa 
all  paid  in  casta,  but.  If  no  more  tlum  balf 
cash  was  paid,  be  would  not  take  less  than 
$40  per  acre;  The  section  of  land  was  after- 
wards sold  to  Wolverton,  tlie  transfer  being 
n^otiated  by  Perry  &  Dowden,  a  real  es- 
tate firm  of  Plalnvlew,  with  whom  the  land 
had  also  been  listed.  It  appears  from  the 
uncontradicted  evidence  that  Wolverton  had 
been  shown  over  this  section  by  Perry  & 
Dowden  more  than  a  year  prior  to  the  time 
of  the  sale  and  long  before  he  bad  met  ap- 
pellant- He  liad,  however,  called  upon  ap- 
pellant some  days  before  closing  the  deal  and 
called  for  a  list  of  appellant's  lands,  and 
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was  Bfaown  the  section  in  question  od  the 
map  and  was  told  who  owned  it  Appellant 
took  Wolverton  and  his  wife  out  In  the 
country  to  see  the  land,  and,  after  looking 
at  it,  Wolverton  offered  appellant  $35  all 
4  cash,  to  which  appellant  replied  that  he  did 
not  have  it  listed  for  $35,  bat  sUted  that 
ap[>ellee  would  be  home  in  a  few  days,  and 
he  would  see  him  about  it  It  further  ap- 
pears that  he  did  not  see  Ware  about  it,  and 
said  nothing  more  to  Wolverton  until  after 
Perry  &  Dowden  had  succeeded  In  bringing 
Wolverton  and  Ware  together,  and  Ware 
bad.  been  bound  up  In  a  written  contract  for 
the  Bale  of  the  land.  It  further  appears 
without  controTersy  that  Ware  never  agreed 
at  any  time  with  either  appellant  or  Perry 
ft  Dowden  or  WolTerton  to  take  $30  an  acre 
for  ttie  land  and  pay  6  per  cent,  commissions, 
bnt  during  the  negotiations  and  before  Ware 
learned  that  appellant  bad  anything  vtuit- 
ever  to  do  with  ttie  sale  of  the  land  he  agreed 
with  Perry  ft  Dowden  to  convey  the  land  to 
them  for  a  conslderatkm  of  $36  per  acre 
cash  less  $600  discount  to  be  retained  by 
Ferry  ft  Dowden  In  lien  of  commlasiona, 
thus  netting  Ware  over  $600  more  than 
he  would  have  received  for  his  land  at  the 
rate  of  $39  per  acre,  lees  5  per  cent  com- 
missions. Wolverton  testified  that  appel- 
lant never  notifled  him  that  he  could  ^t 
the  land  for  $35  an  acre  cash.  The  record 
shows  that  Perry  ft  Dowden  took  the  deed 
from  Ware  to  themselves,  reciting  a  consid- 
oration  of  $37.50  cash,  and  the  explanation 
of  the  transaction  is  that  they  had  a  section 
which  they  w^e  endeavoring  to  sell  Wol- 
verton, and  they  were  satisfied  he  would  buy 
one  of  the  two,  so  they  bought  appellee's 
section  themselves,  payli^  $2,000  cash  at  the 
time  ot  signing  the  contract  Appellant  In- 
irista  that  this  was  a  fraudulent  transaction, 
perpetrated  upon  him  for  the  purpose  of 
ooToring  up  the  zeal  facts.  However  this 
may  be,  as  we  view  the  evidence,  It  does 
not  BtrengtJm  app^lant'a  caaow  The  deed 
mltfit  have  been  made  direct  to  Wolver- 
ton, and  In  onr  opinion  appellant  connec- 
tion with  the  matter  was  not  suffldent  to 
warrant  hUn  In  claiming  commlaslons.  We 
think  Perry  ft  Dowdoi  wwe  the  procuring 
canse  of  the  sale,  and  not  appelant  Dnval 
V.  Moody.  24  Tei.  Olv.  App.  627,  60  S.  W. 
260 ;  Newton  v.  Conness.  106  S.  W.  803;  Muel- 
ler V.  Bell,  117  S.  W.  095 ;  Burch  v.  Hester, 
109  8.  W.  899;  I^and  Mortgage  Bank  v. 
Hargis,  70  S.  W.  353.  If  the  Issues  had  been 
submitted  to  the  Jury  and  their  finding  had 
been  adverse  to  appellee,  we  think  it  would 
have  been  the  duty  of  the  trial  court  to 
have  set  aside  the  vordict  under  the  uncon- 
tradicted testimony  in  the  case,  and  It  fol- 
lows that  the  court  did  not  err  In  per- 
emptorlly  instructing  a  verdict. 
The  judgment  is  affirmed. 


MEMORANDUM  DECISIONS 


Ex  parte  DECKER.  (Court  of  Criminal 
Appeals  of  Texas.  June  19,  1912.)  App«-al 
from  District  Court,  Madison  Coun^:  W. 
Dean,  Judge.  Habeas  corpus  on  relation  of 
Dick  Decker.  From  an  order  remandinx  re- 
lator to  custody,  he  appeals.  Affirmed.  C  £. 
Lane,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  beins  under  arreit. 
charged  with  the  murder  of  Clarence  Jones, 
he  sued  out  a  writ  of  habeas  corpus  before 
Hon.  S.  W.  Dean,  Judge  of  the  District  Court 
After  bearing  the  evtdence,  relator  was  re- 
manded to  the  custody  of  the  sheriff.  After 
carefully  reading  tiie  record,  we  are  of  the 
opinion  it  presents  no  error.  The  jodgnieat 
Is  affirmed. 

DAVIDSON,  F.  J.,  not  sitting. 


GARCIA  V.  8TATB.  (Court  of  Crimlsd 
Appeals  of  Texas.  June  28,  1912.)  Appeal 
from  District  Court,  Cameron  County;  W.  B. 
Hopkins,  Judge.  Joan  Garcia  was  convicted  of 
perjury,  and  appeals.  Affirmed.  O.  B.  Lane, 
Asst.  Atty.  Gen.,  for  the  State. 

DATn>SON,  P,  J.  Appellant  was  convicted 
of  perjury:  Us.  punishment  being  assessed  at 
two  yeaiV  confinement  in  the  penitentiary. 
The  record  is  before  ns  without  a  statement 
of  facts  or  bills  of  exception.  The  Indictment, 
we  think,  is  sufficient  to  charge  the  offense  ot 
perjury.  There  being  no  error  allexed  that 
can  be  reviewed  In  the  absence  of  bills  of  ex- 
ception and  statemwit  of  facts,  the  Judgment 
is  affirmed. 


GRIFFIN  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  June  5,  1912.)  Appeal 
from  Johnson  County  Court;  J.  B.  Hajnes, 
Judge.  Lin  Griffin  was  convicted  of  canymg  a 
pistol,  and  he  nppeals.  Affirmed.  0.  B.  Lane, 
Asst.  Atty.  Geu.,  for  the  State. 

DAVIDSON,  P.  J.  Appelhtnt  was  convicted 
of  carryinc  a  pistol  in  violation  of  the  statute. 
The  motion  for  new  trial  rnntains  but  iwo 

firounds:  First,  the  Judgment  of  conrictioa 
B  contrary  to  toe  law;  and,  second,  that  it  is 
contraiT  to  and  unsupported  by  the  evidence- 
The  evidence  is  not  in  the  record.  Therefore 
those  matters  cannot  ha  revised.  The  Jodg- 
ment  Is  affirmed. 


HARRIS  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  June  6,  1912.)  Appeal 
from  Criminal  District  Court,  Dallas  County: 
Robt.  B.  Seay,  Judge.  Andrew  Harris  ua^t 
convicted  of  bnrgl&ry,  and  he  appeals.  Af- 
firmed. C.  B.  Lane,  Asst  At^.  Gen.,  for  tbe 
State. 

HARPER,  J.  Appelluit  was  indicted,  tried, 
and  convicted  of  the  offense  of  burglai?,  and 
his  punishment  assessed  at  two  years*  confiue- 
ment  in  the  state  penitentiary.  In  tbe  recvrd 
there  is  neither  a  statement  of  facts  nor  bills 
of  exception.  Conseqaently  we  cannot  review 
tbe  alleged  errors  in  the  motion  for  a  new 
trial;  and,  as  the  charge  submits  the  offense 
cbaiged  in  the  indictment,  the  Jadgment  is  af- 
firmed. 


STATE  V.  DE  SILVA.    (Court  of  Civil  Ap- 

Seals  of  Texas,  Galveston.  May  10,  1912. 
lehearing  Denied  June  6,  1912.)  Appeal  from 
District  Court,  Jefferson  County;  U  B.  High- 
tower,  Jr.,  Judge.  Action  by  tbe  State  against 
Benjamin  De  SUva.   There  was  an  order  re- 
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fushix  an  fajnncdoii*  and  tha  Stata  appealed, 
and  the  Court  of  Civil  Appeala  certified  guea- 
tioDB  to  the  Supreme  Court.  Beversed  and 
remanded,  with  InetructioOB,  on  the  opinion  of 
the  Supreme  Court.  115  S,  W.  330.  Marvin 
Scurlock,  of  Beaomont,  Guy  Robertaon,  of  Port 
Arthur,  and  Blaln  &  Hovtb,  of  Beaumont, 
for  the  State.  Alfred  Da  Perler,  of  Beaumont, 
for  appellee. 

BEESB,  J.  Hie  only  two  qneationa  involved 
In  tUa  appeal  were  certified  to  the  Supreme 
Court,  and  the  anawera  of  that  oourt  are  be- 
fore ua.  A  fan  statement  of  the  case  accom- 
panied the  guestloDB  certUed,  and  may  be 
found  in  the  opinion  of  the  Supreme  Court. 
State  of  Texas  v.  Benamln  De  Silva,  145  S.  W. 
330.  It  is  not  neceaaazy  to  repeat  it  here. 
The  ouestions  ho  certified  were:  "First.  Is 
the  affidavit  of  W.  J.  Giles,  above  set  out,  suf- 
ficient to  call  Into  BCtioQ  the  power  and  au- 
tiiorit?  veated  in  the  ooanty  Judge  by  section 
8  of  tlie  act  of  1909,  referred  to,  or  are  the 
proceeding  and  order  of  the  county  judge  void 
for  want  of  jurisdiction?  Second.  Did  the  hon- 
orable judge  of  the  Fifty-Eighth  judicial  dis- 
trict  have  the  right,  ouder  the  provisions  of 
section  8,  art.  S,  of  the  Constitution,  to  Issue 
the  writ  of  certiorari,  and  thereby  remove  the 

{»roc«edinrs  Into  that  court  for  review,  or  to 
nterfere  in  any  way,  by  means  of  the  writ  of 
certiorari,  with  the  due  execution  of  the  order 
of  the  county  Judge?"  Aa  to  the  first  ques- 
tion, it  waa  held  by  the  Supreme  Court,  briefly 
stated,  that  the  affidavit  filed  iHth  the  couDir 
jud^e  In  liaadtntlltt  the  proceedings  to  forfeit 
the  retail  Hqnor  dealer's  license  of  appellee, 
De  Silva,  was  sufficient  under  the  statute.  As 
to  the  second  question,  it  was  held  that  Hon, 
W.  H.  Pope,  diauict  Judge,  bad  no  authority 
t»  Interfere  V  tlie  nae  of  tha  writ  of  cutlo- 


rarl,  with  the  proceedlnga  b^ore  tha  county 
judge.  l%eae  answers  settle  the  only  qaes- 
tions  involved  In  this  appeal  adversely  to  ap- 
pellee. The  attempted  removal  of  the  proceed- 
ings l>efore  the  county  Judge  in  the  matter  of 
the  forfeiture  of  the  license  of  appellee  Into 
the  district  court  by  certiorari  was  unauthoris- 
ed, null,  and  void,  and  could  not  be  urged  as 
a  defense  to  the  application  for  injunction  by 
the  county  attorney  on  the  part  of  the  state. 
The  order  of  Hon.  L.  B.  mghtower,  district 
Judge,  refusing  to  grant  the  injunction  prayed 
for,  is  therefore  reversed  and  set  aside,  and 
the  oause  is  remanded,  with  instruction  to 
grant  sach  temporary  injunction,  and  otherwise 
proceed  in  the  matter  without  regard  to  such 
certiorari  prdceedings.  Beveraed  and  remand- 
ed, with  matmctlona. 


STEVENSOT^  et  aL  v.  SMITH  et  aL  (Kan- 
sas City  Conrt  of  Appeals.  Missouri.  Juna 
3,  1912.)  Appeal  from  Circuit  Court,  Linn 
County;  Prod  Lamb,  Judge.  Action  by  Katie 
Stevenaon  and  othera  against  Charles  Smith 
and  othera..  From  the  Judgment,  all  parties  ap- 
peal. Canae  certified  to  Supreme  Court  Bree- 
nehen  A  West,  of  Brookfield,  for  plaintiffs.  A. 
W.  HulUns,  of  Llnnsua,  for  defendsnts. 

PER  CURIAM.  Under  the  provisions  of  sec- 
tion 3937,  Bev.  Stat  1909,  as  amended  in  1911 
(see  Laws  1911.  p.  190),  the  jurisdiction  of 
this  cause  Is  In  toe  Supreme  Court  We  refer 
to  onr  <»>inion  in  Bourke  v.  Railway  Co.,  148 
S.  W.  161,  decided  at  this  term,  for  our  inter- 

Eretation  of  this  statute,  which  compels  us  to 
old  that  we  have  no  jurisdiction  over  the 
present  appeal.  Accordingly  wa  certify  the 
canae  to  ua  Supreme  Oourt. 
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ABANDONMENT. 

See  Adveiw  PoaBewioD.  I  58:  Homestead,  S6 
162,  181;  Insaxance,  i  646;  Landlord  and 
Tenant,  H  172,  190,  185,  211. 

ABATEMENT. 

See  Nuinnoe,  f  72. 

ABATEMENT  AND  REVIVAL. 

V.  SIBATH  OF  FAKTT  AND  REVITAI. 
OF  AOTIOH. 
(A)  AkKtemMt  or  awvrlTal  of  Aotlon. 

i  54  (Mo.App.)  An  action  for  personal  inja- 
ries  did  not  at  common  law  aarvWe  the  deatb 
of  the  person  injured  occorrmg  before  the  cause 
bad  merged  into  a  judgment.— Showen  v.  Metro- 
politan St  Ry.  Co.,  148  S.  W.  135. 

(B)  ConUasanec  or  Revival  of  Aetlon. 

8  74  (Ark.)  Under  Kirby'e  Dig.  SS  629&-«303, 
6312,  6313,  where,  after  the  death  of  a  dece- 
dent, it  appeared  that  the  first  day  on  which  a 
case  might  have  been  revived  was  December 
26,  1907,  and  no  attempt  was  made  to  revive  it 
until  December  27,  1908,  when  j>laintiff  made 
application  and  gave  notice  that  it  would  apply 
to  the  court  for  an  order  of  revivor  on  Decem- 
ber 29th,  revivor  conld  not  be  had;  the  statute 
of  limitationa  having  rnn.— Feay  t.  Pulaski 
County.  148  S.  W.  491. 

An  action  by  the  connbr  on  the  surety  bond 
of  a  contractor  for  convict  labor,  though  the 
bond  runs  to  the  state,  is  not  a  suit  by  the 
state,  where  the  real  parties  in  interest  were  the 
county  prosecuting  omclals  whose  fees  for  con- 
victing prisoners  had  not  been  paid  by  the 
contractor,  so  that  Kirby's  Dig.  S  6318,  as  to 
the  time  for  revival  of  the  suit  against  the  rep- 
resentative of  the  deceased  surety,  la  applica- 
ble.—Id. 

1 75  OfoJipp.)  The  right  of  an  administrator 
to  be  substitnted  as  plaintiff  to  prosecute  to 
judgment  an  action  begun  by  his  mtestate  for 
a  i>er8onal  injury  held  given  by  Rev.  St.  1900, 
I  5438,  and  not  by  sections  105,  5425,  or  5426, 
and  the  administrator  most  allege  that  the 
death  of  his  intestate  did  not  resiut  from  the 
injury  complained  of.— Showm  T.  Metropolitan 
St.  Bj.  Co.,  148  S.  W.  186. 

ABORTION. 

See  .Homicide. 


Informatioii, 


See  Absentees. 


Indictment  and 


ABSENCE 


ABSENTEES. 

I  S  (Tex.OlTA.pp.)  Appointment  of  an  attor- 
ney ad  litem  for  defendant,  unknown  lieirs,  be- 


fore the  beginning  of  the  term  to  which  the  ci- 
tation is  returnable,  is,  at  moat,  only  an  irregu- 
larity.—Steele's  Unknown  Heirs  v.  Belding,  148 
S.  W.  592. 

The  persons  appearing  and  claiming  to  be  the 
luiknown  heirs  against  whom  action  is  brought 
not  being  such,  the  duty  of  representing  such 
unknown  heirs  still  rests  on  one  appointed  at- 
torney ad  litem  for  them.— Id. 

ABSTRACTS. 

See  Appeal  and  Error,  »  581.  635,  689,  787, 
905;  Vendor  and  Purdiaser,  S  334. 

ACCEPTANCE. 

See  Sales,  1 166. 

ACCIDENT. 

See  Homicide, .{  301. 

ACCIDENT  INSURANCE. 

See  Insaianc^  H  800. 

ACCOMPLICES. 

See  Criminal  Law,  S  SIO^^. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Release. 

ACCOUNT. 

See  Ekecutore  and  Administrators,  i  537;  Ref- 
erence; Venue,  I  27. 

ACKNOWLEDGMENT. 

See  Adverse  Possession,  {  63 ;  Taxation,  i  766. 

n.  TAKINO  AND  CERTIFICATE. 

1 41  ^ez.Civ.App.)  Where  it  was  nndiapoted 
that  plaintiff  daimed  trough  a  regular  chain 
of  title  from  the  patentee  of  the  survey,  and 
that  defendants  were  trespassers,  the  fact  that 
the  acknowledgment  of  a  feme  covert  heir  of 
the  patentee  was  defective  was  immaterlaL— 
Gibson  v.  Oberfelder,  148  S.  W.  829. 

m.  OPEItATIOK  AND  EFFECT. 

I  55  (Arlc)  In  the  absence  of  fraud  or  duress, 
held,  that  a  married  woman  cannot  impeach  a 
conveyance  by  her  and  her  husband,  where  her 
acknowledgment  as  taken  by  the  offi<xr  is  in 
the  form  of  the  statute.— Morris  t.  Oovey,  148 
S.  W.  267. 

ACTION. 

See  Abatement  and  Revival;  Dismissal  and 
Nonsuit;    Lis  Pendens. 

n.  NATURE  AND  FORK. 

8  27  (McApp.)  A  petition  for  damages  stating 
the  sale  by  diefendant  of  a  machine  for  gatber- 
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ing  corn  under  a  ctiaxantr  to  do  certain  work 
and  operated  hj  fonr  horses,  and  that  it  failed 
to  do  the  work,  htld  to  state  an  action  for 
breach  of  warranty,  and  not '  for  false  and 
fraudulent  representations.— Hew  t.  Appleton 
Mfg.  Co.,  148  S.  W.  179. 

An  action  for  breach  of  warrantj-  Is  fbanded 
on  contract. — Id. 

An  action  for  false  snd  fraudulent  representa- 
tioDS  is  ex  delicto,  and  therefore  cannot  be  said 
to  be  foondad  on  contract,  tfaonsh  the  repreaen- 
tatloiB  be  made  in  writliig.— u. 

m.  jonniEB,  spLirrnro,  ooirsou- 

DATIOM.  AMD  SEVBRAirCB. 

{47  {Ky.)  A  caose  of  action  against  a  sur- 
geon tor  performing  an  operation  on  plaintiff, 
without  her  consent,  held  properly  Joined  with 
a  caose  of  action  for  performing  the  operation 
nnskillfnll^^yan  Meter  t.  Crews,  148  S.  W. 
40. 

1 53  (Mo.App.)  A  cause  of  action  conuneneed 
as  on  a  joint  obligation,  but  founded  on  a  ser- 
eral  obligation,  held  not  entitled  to  be  split  by 
amendment,  or  dismissal  of  a  party.— Clark  v. 
Zane,  148  3.  W.  067. 

ADJOINING  UNDOWNERS. 

See  Beandaiiei;  Fences;  Party  Walla. 

ADMINISTRATION. 

See  Bteeeatne  and  Administratore. 

ADMISSIONS. 

See  Criminal  Law,  1  407;  Evidence,  H  SOl- 
2B8;  Trial,  |  109. 

ADULTERY. 

See  Indictment  and  Inft»matioB,  1  ISO, 

ADVANCEMENTS. 

See  Trusts,  1  82. 

ADVERSE  POSSESSION. 

See  Husband  and  Wife,  t  278:  Limitation  of 
Actions;  Railroads.  {  78;  Tenancy  in  C<Hn- ; 
mon,  I  is. 

I.  NATITBE  AlfD  HBQ1II8ITE8. 
(A)  A««miBltlom  ot  BIslits  fer  Prcaeplptloii 

1 12  (Ark.)  Possession  of  land  for  the  etat- 
otory  period  will  not  ripen  into  title,  unless  it 
is  accompanied  by  a  claim  ot  title  in  fee,  ad- 
Terse  and  hostile  to  that  of  the  true  owner.— 
Harden  ▼.  Wabwn,  148  S.  W.  506. 

fiB>  Dwattos  OoBtlmsltr  •!  Posa«»- 

aloB. 

1 53  (Tex,OiT.App.)  Where  possession  of  de- 
fendant's predecessor  beftan  about  42  years  be- 
fore the  trial,  and  continued  18  or  20  years 
and  was  then  abandoned,  and  no  claim  to  title 
was  made  tliereonder  antil  20  years  later,  such 
possession,  being  deemed  abandoned,  was  not 
•nfficient  eridenoe  of  title  against  a  subsequent 
poeBeBBor.-Adels  t.  Joseph,  148  S.  W.  1154. 

(F)  Hostile  Ctaar»ct«i'  of  PosBeMlon. 

{62  (Ark.)  One  claiming  land  as  a  home- 
stead as  the  widow  of  the  deceased  owner  hM 
not  to  hold  adversely  to  the  helre.— Harden  t. 
Watson.  148  S.  W.  6U6. 

i  63  rFex.ClT.App.)  A  Tendoi^  remaining  in 
possession  after  deed  br  himself  or  his  tenants, 
claiming  the  land  as  nls  own,  without  notice 
other  than  the  possession,  may  acquire  title  by 
limitations  as  against  bis  purebager.- IMckey  t. 
Forrester,  148  S.  W.  1181. 

1 63  (Tex.Cir.App.)  Where  one  in  possession 
was  notified  of  another's  claim,  and  then  exe- 


cuted an  Instrument  whereby  be  agreed  to  pm^ 
chase  the  Undj  and  acknowledged  that  he  mU 
the  same  as  tenant  of  the  owner,  tlie  on  and 
occupancy  must  be  deemed  to  hare  been  in  sab- 
ordination  to  the  rights  of  the  owner. — Bennett 
T.  Louisiana  &  Texas  I^imber  Co.,  148  S.  W. 
1189. 

1 66  (Ey.)  To  establish  tide  to  an  agreed  line, 
possession  must  be  taken  and  held  under  the 
agreement  for  such  length  of  time  as  will  sop- 

gtrt  a  title  by  adTerse  poasesdon.— WUUasH  t. 
rasli  Greek  Coal  Co..  148  S.  W.  372. 
1 81  (Tex.ClT.App,)  Deed  by  a  tenant  In  com- 
mon pending  partition  to  one  who  did  not  in- 
tervene, but  remained  tn  possession  after  indc- 
ment,  heJd  mfBdent  baris  for  a  daim  «f  ad- 
Terw^|oiiscBSlrtL— Rosboron^  T.  Goo^  148  8. 

(G)  PaTaaest  of  Vum. 

1 95  frex.CiT.App.)  In  determining  iriictber 
defendant's  poesession  ot  a  few  acres  of  a  ttact 
of  land  was  an  adrerse  possession  of  the  wbtde, 
the  jury  are  entitled  to  consider  the  fact  of  Us 
failure  to  pay  taxes  on  titt  innd^Hnnis  t. 
Wagnon,  1^  8.  W.  006. 

n.  OFEBATXOH  AMB  BFZVOT. 
<A)  KxteMt  at  Vmn—aHmm. 

196  (Mo.)  Where  grantees  for  life  with  re- 
mainder to  their  heirs  were  placed  in  poMce- 
sion  of  the  entire  tract  iutenoed  to  be  oonTcy- 
ed  by  the  grantor,  who  actually  conTcyed  a 
part  only,  and  remained  In  itossession  under  tbe 
deed  or  under  a  Toluntatr  partition  for  more 
than  the  statutory  period^  title  to  the  entire 
tract  passed  to  the  grantees  and  tb^  rencc- 
tlTO  holra-Aciwd  t.  Benty,  148  a  W.  9(0/ 

(B)  Tltt«       Blckt  Ae«mlr<i<. 

S  109  (Tex.CST.App.)  One  who  acqnir«d  title 
by  limitations  did  not.  by  renting  the  premises 
from  another  and  atating  that  he  did  not  <Uain 
them,  dlTest  himself  of  tiie  title  •oaaiicd.— 
Loaisiana  A  Teue  Loniber  Go.  t.  Steinut;  148 

s.  w.  xm. 

m.  PLEADIHO,  1!V1I>KHG&  TBIAL 
AHB  REVIEW. 

1 1 14  Crex.CaTJl.pp.)  Brtdence  held  to  sup- 
port a  finding  that  a  perstm's  possession  of  land 
waa  adverse  and  conanuous  and  undispated  for 
more  than  10  years,  ripening  into  title  by  litni- 
tatlon.— Louisiana  &  Texas  Lumber  Co.  t. 
Stewart  148  8.  W.  1193. 

{  IIS  (Tex.CiT.App.)  In  an  action  to  recoTer 
a  tract  of  land  which  defendant  claimed  by  ad- 
verse possession,  held,  that  the  question  of  le- 
entrr  and  actual  possession  by  plaintilt  was  for 
the  jniy.— Bosbotomli     Oook,  148  8.  W.  1120. 

AFFIDAVITS. 

See  Appeal  and  Brxor,  H  861.  647.  792;  Dep- 
ositions; Landlord  uhL  Tenant,  I  281;  New 
Trial.  I  150. 

AFFIRMANCE. 

See  Appeal  and  Brror.  1 114QL 

AGENCY. 

See  Principal  and  Agent. 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

See  Constitutional  Law,  H  247,  303;  Cropa. 

{8  (Tex.ClT.App.)  The  act  imposing  a 
al^  on  railroads  allowing  J<dknson  grus.  etc- 
to  seed  on  rlghtk  of  war«  M4  oonatltittionaL— 
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Minoari,  E.  4  X.  By.  Cow  o{  Tezaa  t.  FoxMBt, 
148  S.  W.  1176. 

Under  the  statute  (Acts  27th  Leg.  e.  117) 
giving  landownera  a  right  of  action  to  recover 
damages  and  a  penalty  in  ease  a  railroad  com- 
pany allowk  Johnson  grass  to  go  to  seed  on  Its 
right  of  way.  held,  that  for  one  contlgnous  tract 
of  laud  only  one  penalty  conld  be  recovered. 
— Id. 

In  an  action  against  a  railroad  company  for 
allowing  Johnson  grass  to  go  to  seed,  wlfere 
the  landowner  owned  several  txaeti;  mm,  that 
an  instruction  leqnliing  the  Juzy  to  assess  the 
damage  sepaxatdy  was  erroneoosly  rsfoaedv— 

ALIBI. 

See  Giimind  Law.  1  770;  Witneaaai,  | 

ALIMONY. 

See  DlToree.  H  214-208,  8(ML 

ALLEYS. 

See  Dedication,  H  U. 

ALTERATION  OF  INSTRUMENTS. 

124  (Mo.App.)  In  an  acti<m  on  local  im- 
provement tax  billa,  they  were  not  inadmissible 
on  account  of  alteratioDs  on  their  face  in  de- 
scribing the  property,  the  ordinances  nnder 
which  they  were  issued,  etc.,  where  there  was 
nothing  appearing  on  the  face  of  the  bills  to 
create  a  suspicion  of  improper  motive  in  mak- 
ing the  altKatlonB.— City  of  Carterville  ex  reL 
Haggles  V.  Luscombe.  148  S.  W.  966. 

1 27  OloJiVP-)  Alterations  in  instmments.  in 
the  alMence  of  anything  aoapicious  on  their 
face  to  indicate  improper  action  in  making  the 
alterations,  are  presumed  to  have  been  made 
at  or  before  execution  of  the  instmments,  and 
the  burden  is  on  a  party  assailing  the  instm- 
ment  to  show  an  unauthorized  alteration.— 
City  of  GarterriUa  ax  xtl.  Bnggles  t.  Lnscombe, 
148  S.  W.  86& 


AMENDMENT. 

See  Actton.  I  68 
Ins,  H  288-28 


Orimlnal  Law,  |  201:  Plead- 
428;  Stat^t«^  H  138;  141. 


AMOUNT  IN  CONTROVERSY. 

Sea  Jnatlces  of  the  P«ac^  H  45,  110. 

ANCESTRAL  ESTATES. 

See  Descant  and  Distribution,  |  14. 

ANIMALS. 

See  Garrieis,  |i  219,  228 ;  Larceny,  |  8;  Bail- 
roads,  i  441:  Sales,  §  288;   Statutes.  {  141. 

I  6  (Tex.Cr.App.)  While  the  statute  prohibits 
a  party  from  having  but  one  brand  for  cattle, 
it  does  not  prevent  a  stockman  from  changing 
it,  and  the  mere  fact  that  he  changes  his  brand 
does  not  invalidate  his  former  brand.— Dngat 
v.  State.  148  8.  W.  789. 

i  8  (Tex.Cr.App.)  In  view  of  Act  Aug.  26^ 
1876  g-awa  1876,  c.  160)  H  22,  23,  and  Act 
April  22,  1879  (liwi  1879,  c.  130)  not  require 
ins  that  the  record  of  a  cattle  brand  shall  desig- 
nate the  part  of  the  animal  on  which  the  brand 
was  placed,  htM  to  validate  tiie  record  of  brands 
recorded  in  1876  not  in  accordance  with  Acts 
of  the  14th  L^slatore,  impoeiog  on  a  county 
Acts  1874,  c  87  (House  BUl  No.  16).  nqnlring 
such  designation.— Dngat  t.  State,  148  B.  W. 
789. 

I  10  (Tex.Cr.App.)  Under  Act  1848  (Rev.  St 
1895.  art.  4030),  providing  that  only  recorded 


brands  shall  be  evidence  of  ownership,  a  brand 
properly  recorded  Is,  in  a  prosecution  for 
theft  of  cattle,  evidence  of  ownership. — ^Dugat  t. 
State,  148  S.  W.  789. 

In  a  prosecution  for  larceny,  unless  Inhibited 
by  statute,  proof  that  the  stolen  animal  was 
marked  with  a  given  brand  and  that  the  prose- 
cuting witness  was  owner  of  tbe  brand  Is  ad- 
misBlbie. — Id. 

Where  a  stockman  used  but  one  brand  to 
mark  bis  cattle;  it  will  be  presumed,  after  the 
expiration  of  80  years,  that  other  brands  r». 
corded  in  his  name  were  obtained  bypurchase 
in  accordance  with  Act  Aug.  26,  1876  (Laws 
1876,  c.  166)  {  22,  and  the  brand  so  used  Is 
admifldble  la  evidence  to  astaUiah  ownership 
of  th«  catOa^Id. 

ANNEXATION. 

See  IConldpal  OoipnatioiM,  |  8& 

ANSWER. 

See  Flaadiiis,  H  98-106, 

APOTHECARIES. 

See  Druggists. 

APPEAL  AND  ERROR. 

See  Ban;  Certiorari;  Costs,  I  S16:  Courts.  U 
60,  231:  Criminal  Law,  If  1020-1180;  Di- 
vorce, 11  221,  224,  227;  Exceptions,  Bill  of; 
Homicide,  H.800,  826-841;  Justices  of  tbe 
Peace,  HiVI^lii  Schools  and  School  Dla- 
tricta,  f  89;  Wills,  H  880;  881 

m.  DBonxom  vevxbwasle. 

CO)  Vlm*Utr  •t  Dot«ra*lm»tloa. 

i  80  Crex.Clv.App.)  Where  plaintiff  sued  two 
defendants,  and  one  of  them  lued  a  cross-action 
against  the  other,  a  judgment  in  favor  of  one 
defendant  as  against  plaintiff,  bat  failing  to  dis- 
pose of  the  other  or  hJs  eross^ctlon,  was 
neither  final  nor  appealable.— Saans  v.  Oohn. 
148  8.  W.  867. 

(80  Crex.Civ.App.)  Plaintiff  having  sued  in 
his  own  behalf  and  as  next  friend  for  |880  for 
injuries  to  a  minor  and  f70  for  bills  incurred 
by  plaintiff  In  the  minor's  treatment,  and  the 
court  having  instructed  agahist  recovery  for  the 
expenditnres,  the  jury  having  rendered  a  verdict 
for  tbe  plaintiff  in  the  sum  of  $880,  judgment 
that  the  minor  do  have  and  recover  of  defend- 
ant the  sum  of  9880  did  not  dispose  of  the 
causes  of  action,  ajid  was  not  final  and  appeal- 
able.—Posener  T.  Mash,  148  S.  W.  600. 

{82  (Ark.)  An  order  vacating,  on  a  com- 
plaint therefor,  a  default  judgment  rendered  at 
a  prior  term  is  a  final  jn^ment,  as  regards  ap- 
peal.—Blackstad  Mercantile  Go.  t.  Bond  ft  Oa> 
borne,  148  S.  W.  262. 

(B)  Vmtmr;  Soop^  «b«  BICoet  mt  Deelslra. 

S  105  (Mo.App.)  A  voluntary  nonsuit  is  final, 
and  is  not  open  to  review  In  the  appellate 
court.— Diamond  Bobber  Co.  v.  Wernicke,  148 
8.  W.  160. 

i  122  (Mo.App.)  Rev.  St  1900,  I  28S6,  pro- 
vides for  two  Judgments  in  attachment  snlts, 
one  on  the  issues  raised  by  defendants  plea 
in  abatement  and  one  on  the  merits,  and  that 
on  trial  on  the  merits  either  party  may  appeal, 
the  plaintiff  from  the  finding  on  the  plea  of 
abatement  or  on  the  merits,  as  be  may  elect, 
and  defendant,  "if  at  all,  on  the  whole  case,'* 
does  not  require  that  defendant,  on  appealing 
on  the  merits,  must  bring  up  the  attachment 
proceedings.— Schafer  v.  Roberts,  148  S.  W.  398. 
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PRESEITTATION   AHS  REBXmVA- 
TION  IN  LOWEB  OOPBT  OF 
OBOXnrDB  OF  BBTIEW. 

1 171  (Mo.)  A  party  on  amwal  to  bonnd  by 
tbe  tbeory  adopted  below.— O'Hara  t.  Laclede 
Gaslight  Co..  148  S.  W.  884. 

8  1 73  (Ark.)  In  an  action  on  a  fire  policy,  de- 
fendant heUt  not  entitled  to  avail  itself  of  the 
defense  of  breach  of  condition  with  reference 
to  the  ase  and  rtomge  of  coal  oil  on  the  prem- 
ises, which  it  raised  for  the  first  time  in  Its 
reply  brief  on  appeal. — Phcenix  Ins.  Co.  of 
Hartford  v.  Fleenor,  148  S.  W.  660. 


(B)  ObJeetlOBB  anA  Mo«l«M, 
TheveoM. 


8204  (Mo.App.)  A  plaintiff  cannot  complain 
of  the  erroneous  admission  of  evidence,  where 
no  objection  was  made  and  no  exception  taken. 
—Lewis  V.  Warden,  148  S.  W.  165. 

i  204  (Mo.App.)  Error  cannot  be  assiened  be- 
cause of  a  question  and  answer  to  which  no  ob- 
jection is  made  and  saved.— Montague  Compress- 
ed Air  Co.  V.  City  of  Fulton,  148  8.  W.  422. 

S  222  (Mo.App.)  Action  in  refusing  a  new  tri- 
al asked  on  the  eronnd  of  newly  disooTered 
evidence  is  not  reriewable,  if  it  was  not  prop- 
erly preserved  in  tbe  trial  court— Kalver  v. 
Metropolitan  Sl  Ry.  Co.,  148  S.  W.  130. 

8  230  (Mo.App.)  A  defendant  cannot,  on  ap- 
peal, object  to  the  admission  of  evidence  as  not 
within  the  pleadings,  where  the  objection  before 
the  answer  did  not  include  that  ground,  though 
it  was  made  part  of  a  motion  to  strike. — 
Strauss  v.  Metropolitan  St  Ry.  Co.,  148  S.  W. 
209. 

{231  (Ark.)  A  defect  In  an  instruction,  if 
any,  as  to  which  no  specific  objection  was 
made,  is  not  reviewable.— -Harmon  v.  Frye,  148 

a.  W.  269. 

{231  (Ark.)  Instruction  that  jury  should  In- 
dulge presumption  that  employer  was  not  negli- 
gent held  not  inherently  erroneous,  so  as  to 
constitute  reversible  error,  wbere  only  general 
objection  thereto  was  made. — Thompson  v. 
Soothem  Lumber  Co.,  148  S.  W.  537. 

An  instruction  that  contributory  negligence  of 
any  injnred  person,  whether  it  be  acts  of  omis- 
sion or  commission,  "as  alleged  to  produce  the 
injury  complained  of,"  although  it  does  not 

Eroperly  define  contributory  ne;.-!igence,  is  not 
iherently  erroneous  when  considered  with  oth- 
er instructions  correctly  defining  negligence, 
contributory  negligence,  and  ordinary  care,  as 
to  require  a  reversal  where  only  a  general  ob- 
jection was  taken  thereto. — Id. 

§231  (Ark.)  Instruction  that  law  presumed 
that  deceased  exercised  ordinar;^  care  not  qual- 
ified by  statement,  that  if  the  evidence  for  plain- 
tiff showed  be  did  not  this  would  not  be  so, 
held  not  reversible  error,  where  only  a  general 
objection  was  made,  and  the  qnatincation  was 
not  specially  requested. — UidiancI  Valley  R.  Co. 
T.  Le  Moyne,  1^  S.  W.  654. 

1 232  (Ark.)  Where  an  instruction  was  bad 
because  making  duty  to  warn  absolute  an  ob- 
jection on  the  ground  that  failure  to  warn  was 
not  neKligent,  regardless  of  whether  defendant 
used  due  care,  held  insufficient  to  preserve  the 
error  for  review.— Missouri  &  A.  R.  Co.  t. 
Duncan,  148  S.  W.  647. 

8  232  (Mo.App.)  Objection  to  an  instruction 
in  a  personal  injury  action  on  the  ground  that 
it  permitted  recovery  for  permanent  injuries 
not  shown  to  bave  been  sustained  will  not  be 
reviewed  where  tbe  only  objection  made  in  the 
motion  for  new  trial  was  that  the  instruction 
was  misleading.— Keller  T.  Ron,  148  S-  W. 
1000. 

Objection  that  an  instruction  is  not  sustained 
by  evidence  is  not  reviewable  wbere  the  only 
objections  made  thereto  in  tbe  motion  for  new 
trial  wen  based  <m  a  part  <d!  the  instroethm 


which  defined  n»ligence,  and  on  language  wbicfe 
was  claimed  to  be  argumentative  and  mislead- 
ing.—Id, 

8  263  (Mo.App.)  The  refusal  of  instractiona 
to  which  no  exception  was  shown  by  the  record 
to  bave  been  taken  was  not  leviewable. — ^Mon- 
tague Compressed  Air  Ca  T.  City  of  Fulton,  14S 
S.  W.  422. 

(D)  Motions  for  How  Trial. 

8285  (Mo.App.)  Tbe  denial  of  a  motion  to 
require  the  plaintiff  in  an  action  for  breAch  of 
warranty  to  attach  to  bis  petition  tbe  inKini- 
ment  sued  on  or  a  copy  may  be  preserved  by 
exceptions  and  bill  of  exceptions  without  a 
motion  for  a  new  trial.— Hess  r.  Appleton  Mfg. 
Co..  148  9.  W.  179. 

8  292  (Mo.App.)  Instmctions  not  specified  in 
the  motion  for  new  trial  cannot  be  renewed. — 
Montague  Compressed  Air  Co.  t.  CI^  of  Fnl- 
ton,  148  S.  W.  422. 

8  301  (Mo.App.)  Rulings  on  the  admission  of 
testimony,  not  assigned  as  error  in  the  motion 
for  new  trial,  are  not  reviewable. — ^Montagnr 
Compressed  Air  Co.  T.  Qty  of  Folton,  148  S. 
W.  422. 

8  302  (Mo.App.)  A  general  alleication,  in  a 
motion  for  a  new  trial,  of  error  in  instmctions 
was  sufficient  to  preserve  specific  instmciioni 
for  review, — Hooper  v.  Standaid  Life  &  Acci- 
dent Ins.  Co.,  148  8.  W.  116. 

8  302  (Mo.App.)  Ground,  alleged  In  tbe  mo- 
tion for  new  trial,  that  the  court  erred  In  mod- 
ifying "instructions  No*.   ,"  was  insuffi- 
cient to  reserve  any  error  tOT  review. — Mon- 
tague Compressed  Air  Co.  CStr  <rf  FvIiod, 
1^  S.  W.  422. 

VH.  REQUISITES  AND  FBOOEEDIHOS 
FOB  TRANSFER  OF  OAUSE, 

(B)  Petltfon   or  Prayer,   Allowajiee,  maM 

Certlfleate  «r  Aada-rlt. 

8  361  (Mo.)  An  affidavit  of  appeal  held  prop- 
erly amended  by  nunc  pro  tunc  entry  to  show 
before  what  officer  it  bad  been  acknowledged, 
though  judge  allowing  appeal  bad  died  and  tb<> 
clerk  had  gone  oat  of  office.— Clark  v.  SL  Joseph 
Terminal  By.  Co.,  1^  S.  W.  472. 

(C)  Parmcnt  of  Fe««  or  ComtBt  mad  B»Bda 

or  Other  Bee  or  It  to. 

8  370  (Mo.App.)  The  fallnre  of  an  appelUnt 
to  pay  the  docket  fee  to  the  clerk  of  the  trial 
court  is  not  jnrisdlctlonal,  and  does  not  inval- 
idate an  appeal,  otherwise  pnmerly  aUowedw 
Schafer  v.  Roberts,  148  S.  W.  ^ 

3C  BEOOKD  AND  PROOEEDINOS  MOT 
nr  BEOOBD. 

(A)  Matters  to  be  Shown  hy  Record. 

8  501  (Tel.  Civ.  App.)  Defendant's  special  ex- 
cepti(»i  to  the  plaintiff  corporation's  want  of 
capacity  to  transact  business  in  the  state  wai 
not  presented  for  review,  where  the  record  fail- 
ed to  show  that  it  bad  been  called  to  the  at- 
tention of  tbe  trial  court  or  the  trial  coart  had 
taken  any  action  thereon. — Arhuckle  Broa.  v. 
Everybody's  Gin  &  Milt  Co.,  148  S.  W.  USti. 

(O)  Necesaltr  of  Bill  of  Bx«eptlo»a»  Omo* 
or  Statement  of  Facta. 

8  547  (Mo.App.)  Argument  of  counsel  for  tbe 
snccessfnl  par^  and  objections  thereto  by 
counsel  of  the  defeated  party  cannot  be  -made  a 
part  of  the  record  on  appeal  by  affidavits  in 
support  of  a  motion  for  new  trial,  bat  can  only 
be  made  a  part  <tf  the  record  by  a  bill  of  excvp- 
tions.— Lemmons  t.  Robertson,  148  S.  W.  189. 

8  547  (Tez.GlT.App.)  An  assignment  of  er- 
ror complaining  of  the  failure  of  the  trial  judge 
to  file  concIosTons  of  fact  and  law  within  10 
days  after  adjonmmeat  will  not  b«  conaidcred 
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when  thoe  Ib  no  Mil  of  ezenitloiis.— Yelasco 
Fish  &  Oyster  Co.  v.  Texas  Co^  148  8.  W. 
1184. 

1 548  (Tez.GiT.App.)  AssignmeDU  of  error,  re- 
iAi'mg  to  a  question  o£  fact,  inTolviiw  review 
of  toe  eridence,  cannot  be  coiuidereo,  in  tbe 
absence  of  a  Btatement  of  facta.— Boren-Stew- 
art  Co.  V.  Morphy,  148  S.  W.  367. 

(D)  Coutenta,  MkIcIbs,  Bettlenent  ot 

Cmm»  «r  St»tem«nt  of  Facts. 

1564  (Tez.Civ.App.)  Under  Acts  82d  Leg.  c 
119.  I  7.  an  appellant's  time  to  file  a  atatement 
of  (acta  held  not  eztended  by  an  oral  or  writ- 
ten agreement  between  counsel,  approved  by 
the  trial  jadite.  bot  not  entered  of  record.— 
Harris  t.  Camp.  148  S.  W.  697. 

Acts  32d  Lex.  c.  119,  i  7,  providing  that  a 
statement  of  facts,  filed  before  the  time  for 
filing  tlie  transcript  in  tbe  appellate  court  ez- 
pire^  Shan  be  considered  ss  filed  in  time,  au- 
thorises tbe  Conrt  of  Clvfl  Appeals  to  con- 
sider a  statement  filed  within  00  days;  but  it 
does  not  impose  on  the  trial  judge  the  duty 
of  approving  a  statement  not  filed  within  the 
time  limited^  to  other  provisioDs  of  the  statute. 
—Id. 

(H)  AhstraetB  of  Record. 

I  581  (Mo.App.)  That  a  motion  for  new  trial 
was  filed  must  appear  from  the  abstract  of 
the  record  proper,  and  it  is  not  sufficient  that 
it  appears  from  the  bill  of  ezcepttons.— Walker 
T.  Fritz,  148  S.  W.  991. 

The  court  on  apoeal  cannot  Infer  that  a  mo- 
tion for  new  trial  was  filed  at  the  term  at 
which  the  trial  was  had  merelv  because  it  was 
filed  the  next  day  after  the  verdict  was  retnmed 
and  filed  and  the  Judgment  rendered,  but  the 
abstract  of  tiie  record  proper  must  abow  that 
the  motion  was  filed  at  tbe  same  term. — Id. 

(F)  MafcfnB,  Form,  and  Ilcanl»lt«a  of 
Trmnserlpt  •*  Bct«rit. 

{601  (Tez.Civ.App.)  The  original  copy  of  the 
Btatement  of  facts  may  properly  be  considered 
a  part  of  the  transcript  or  the  record  on  appeal. 
—Herbert  ft  Wight  v.  Coffee,  148  S.  W.  346. 

i  608  (Ky.)  The  presumption  that  tbe  drcuit 
court  ruled  correctly  is  not  overcome  when  a 
partial  transcilpt  is  filed  under  Court  of  Ap- 
peals role  27  (92  S.  W.  z),  unless  it  must  tie 
treated  as  a  complete  transcript  within  Civ. 
Code  Pra&  |  T37,  subaee.  12,  and  tbe  certtf- 
i<-ate  ot  tbe  clerk  that  tbe  transcript  contains 
a  copy  of  the  petition,  demurrer  thereto,  and 
order  sustaining  it,  does  not  show  what  other 
orders  the  court  made  or  wliat  other  pleadings 
were  Sled  in  It,  and  the  judgment  must  be  af- 
firmed.—Braswell  T.  Hurley,  148  S.  W.  82. 

CH)  Tmnamlssloat  FtUad   Printlnsi  mmM 
Scrvteo  of  Oovlca. 

§624  Crex.Clv.App.)  Where  a  transcript  of 
tbe  record  was  originally  filed  in  another  Court 
of  Civil  Appeals  June  12,  1911,  and  after 
transfer  was  filed  here  August  3,  1911,  and  the 
statement  of  facts  and  duplicate  received  by  the 
clerk  of  this  court  April  22,  1912,  and  was  not 
filed  nntU  after  submission  of  the  case  and 
opinion  rendered,  it  was  tendered  too  late,  not- 
withstanding a  stipulation  that  it  might  be  filed 
in  the  appellate  court  at  any  time  before  final 
FubmisstoQ  of  the  case. — Herbert  ft  Wight  v. 
Coffee,  148  S.  W.  346. 

{627  (Mo.App.)  Respondents,  having  failed 
to  present  a  certificate  of  the  clerk  of  ue  court 
from  which  an  appeal  was  taken,  as  required 
by  Rev.  St  1909,  S  2047,  *etd  not  entitled  to 
an  affirmance  for  appellant's  failure  to  Ue 
a  transcript  within  the  time  required.— Gaar, 
Scott  ft  Co.  V.  Nelson,  148  S.  W.  417. 

§  627  (Tez.Civ.App.>  Where  an  original 
of  tbe  statement  of  facts,  not  .bearing  the  _  _ 
mark  of  the  cleric  ot  the  lower  court,  and  a 


carbon  cow  bearing  such  file  marie  q;)peBxed  in 
Oie  record,  but  udtner  the  oii^nal  nor  the  copy 
was  filed  within  the  time  prescribed  bylaw, 
neither  can  be  considered.— Herbert  ft  Wight 
V.  Coffee,  148  S.  W.  346. 

{  628  CI^x.Cr.App.)  On  appeal  from  judgment 
forfeiting  a  bail  oond,  good  cause  seM  not 
shown  within  Bev.  St  1895,  arts.  1016  and 
1017,  for  failure  of  appellant  to  file  a  transcript 
in  time.— Savage  v.  State,  148  S.  W.  5S4. 

{ 628  (Tez.Civ.App.)  Agreement  of  parties, 
eztending  time  for  filing  transcript,  held  to  be 
good  cause  shown  why  a  transcript  was  not 
Bled  within  the  statutory  period,  and  to  have 
the  effect  intended  by  the  parties.- Herbert  & 
Wight  V.  Coffee,  148  S.  W.  346. 

(I)  Defects,  Objections,  Amendment,  and 
OorroctlOB. 

}63S  (Mo.App.)  Where  the  abstract  of  the 
record  proper  does  not  show  that  a  motion  for 
new  trial  was  filed  at  the  term  at  which  tbe 
trial  was  had,  the  iwtitlon,  answer,  reply,  and 
judgment  are  alone  for  consideratioQ,  and,  in 
the  absence  of  anything  to  justify  a  reveoal  of 
the  ju^ment  the  court  must  affirm  It— Walk- 
er V.  VktM,  148  8.  W.  991. 

{ 639  (Ark.)  Failure  of  an  abstract  to  set 
forth  the  material  parts  of  the  pleadings,  pro- 
ceedings, facts,  etc.,  as  required  by  Supreme 
Court  rule  9,  requires  an  afflrmanee. — Feuolio 
V.  Milwattkee-Waakesha  Brewing  Co.,  148  8. 
W.  642. 

1655  (Tex.Civ.AppO  Where  the  trial  court 
was  misled  by  one  of  the  attorneys  for  the  ap- 
pellant in  signing  a  bill  of  exceptions,  the 
proper  proceeding  is  to  correct  the  record  in 
the  trial  court,  and  not  by  motion  to  strike  in 
the  appellate  court  supported  by  affidavit  of 
the  trial  judge.— Beaumont  ft  G.  N.  R.  R.  v. 
Elliott,  148  8.  W.  1126. 

(J)  CoBclnalTonea*  and  Bffect,  Impeaoli- 
Inor  and  Oontradletlna. 

1 662  ra?ez.Civ.App.)  Findings  of  fact  sustain- 
ed by  the  ststement  of  facta  are  not  objec- 
tionable on  the  theory  diat  the  court  in  mak- 
ing the  findings  went  beyond  tbe  atenographer*B 
report;  the  statement  of  facta  controiling.— 
Deutschmann  v.  Ryan,  148  S.  W.  1140. 

(K)  a««atlOBB  Presem«e«  tov  Review. 

{672  (Mo.App.)  Where  the  court  makes  spe- 
cial findings  of  fact,  a  judgment  not  support- 
ed thereby  will  be  reveraed  as  for  error  ap- 
parent  on  the  record.— Lesan  Advertising  Co.  v. 
Castleman,  148  8.  W.  433. 

{  686  (Ark.)  A  bill  of  exceptions  to  impropri- 
ety in  the  manner  of  selecting  a  jury  held  to 
present  nothing  for  review  where  it  did  not 
contain  the  evidence  taken.— Sea  Ins.  Co.  t.  St. 
Louis,  I.  M.  ft  S.  Ry.  Co.,  148  S.  W.  261. 

{692  (Mo.App.)  Where  exception  to  the  ex- 
clusion of  evidence  does  not  show  what  tbe 
answer  of  the  witnesses  would  have  been,  or 
whether  their  answers  would  have  thrown  any 
light  upon  the  points  In  issue  alleged  error  in 
exclusion  of  evidence  is  not  open  to  review. — 
Bast  V.  Mason,  148  8.  W.  398. 

{699  (McApp.)  Where  the  record  failed  to 
show  what  modifications  were  made  in  the 
plaintiffs  requested  instructions,  so  assignment 
of  error  based  on  such  modifications  conld  not 
be  considered. — Montague  Compressed  Air  Co. 
V.  City  of  Fulton,  148  8.  W.  422. 

XL,  ASSIOmSBHT  OF  EBBOB8. 

{719  Crez.Ctv.App.)  Want  ot  plaintiff  corpo- 
ration's capacity  to  transact  business  in  Qie 
state  was  not  fundamental  error  within  the 
rule  that  the  appellate  conrt  will  review  a  fun- 
damental error  without  an  assignment  of  er- 
ror.—Arbuckle  Bros.  T.  BTer7bod]rs  Oin  ft  Hill 
Co.,  148  8.  W.  1136. 
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1719  (Tex.Clv.App.)  Th«  Court  of  OivH  Ap- 
peals has  no  antborit7  to  revise  a  jadgment  of 
the  district  court,  except  on  a  matter  dlatlnct- 
ly  specified  by  an  asaigQineDt  of  error. — ^Deutsch- 
monn  t.  Ryan,  148  S.  W.  1140. 

S724  (Tex.CivApp.)  Under  the  statute  re- 
qulrinc  assienmenta  of  error  to  be  distinctly 
specified,  defendant's  special  exception  to  plain- 
tiff corporation's  want  of  capacity  to  transact 
business  in  the  state  was  not  presented  for  re- 
view by  an  assignment  that  the  conrt  erred  in 
defining  the  care  required  and  what  constitnted 
negliffence,— Arbackle  Bros.  r.  Etverybody's  Gin 
&  Mill  Co.,  148  S.  W.  1136. 

{ 728  (Mo.App.)  PlaintifTs  assignment  that 
the  court  erred  in  admitting  evidence  "offered 
by  plalndfT'  ktld  not  to  present  for  review  ad- 
mission of  evidence  offered  by  defendant^Mon- 
tagae  Compressed  Air  Oo.  t.  City  of  Fulton. 
148  S.  W.  422. 

8730  (Mo.App.)  Where  the  Instructions  given 
at  the  request  of  the  successfol  party  were 
challenged  by  the  defeated  party,  withont  as- 
signing error  to  any  part  of  them,  or  to  any 
particular  Instruction,  the  court  on  ^ipeal 
would  not  review  the  instructions.— Roberts  v. 
City  of  Piedmont,  148  S.  W.  U9. 

1 732  (Tex.CliTJM^)  An  assignmuit  that  the 
court  erred  In  ovarroUiic  an  amended  motitm 
for  new  trial  because  verdict  is  contrary 
to  law,  and  is  not  supported  by  the  evidence, 
in  .that  the  great  preponderance  of  the  evidence 
is  in  favor  of  defendant.  Is  too  general  to  be 
considered.— Bennett  v.  Loaialana  &  Texas 
Lumber  Co.,  148  S.  W.  1189. 

1742  (Tex.CivApp.)  Because  of  the  insoffl- 
ciency  of  the  statement  and  proposition  sub- 
joined to  an  assignment  of  error  complaining  of 
a  charge,  hM,  that  the  error  of  the  charge  could 
not  be  reviewed.— Ratllfl  v.  Haak,  148  S.  W. 
828. 

|742'(Tex.Civ.App.)  Under  Oonrt  of  Civil 
Appeals  rule  31  (102  Tex.  xxx,  142  8.  W.  zlu), 
propositions  submitted  under  assignments  of 
error  in  which  mere  abstract  roles  of  law  are 
submitted  as  formal  propositions,  withont  ap- 
propriate statements  of  the  evidence,  and  con- 
taining a  itatement  referring  to  mote  than  100 
pages  of  the  statement  of  Cacti,  would  not  be 
considered.— Olbson  v.  Oberfelder,  148  S.  W. 
829. 

{742  (Tex.av.App.)  Where  an  asslgnfflent  of 
error  U  not  followed  by  a  statement,  as  required 
mle  81  for  Courts  of  Civil  Appeals  (142  S. 
W.  xili),  the  court  wUl  not  aeareh  the  record 
for  facts  sustaining  the  assignment.— Qiildreas 
V.  Tate,  148  S.  W.  843. 

S742  <Tex.Civ.App.)  A  statement  foUowing 
an  assignment  of  error,  not  supported  by  any- 
thing in  the  record,  is  insufficient  to  require 
the  court  on  appeal  to  review  the  assignment. 
— Telaaco  Fish  &  Oyster  Co.  t.  Texas  Co.,  148 
S.  W.  1184. 

Xn.  BBIEFS. 

1 757  {AA.)  Where  alleged  leading  questions 
are  not  set  oat  in  the  brief,  but  are  merely  re- 
ferred to  in  a  general  way  as  being  in  a  motion 
for  a  new  trial  and  as  appearing  at  certain 

Jiages  in  the  transcript,  the  overruling  of  ob- 
ections  thereto  will  not  be  reviewed.^^idlaod 
Valley  B.  Co.  v.  Le  Moyne,  148  8.  W.  654. 


Xm.  DISMI88AI^  WITHDBAWJUik  OS 
ABANDOmCEHT. 

{  792  (Tex.Cix.App.)  It  Is  improper  to  dismiss 
an  appeal  from  a  county  court  after  appeal 
from  a  Justice  court  because  tlie  transcript  fails 
to  show  an  apiwal  bond  or  affidavit  perfecting 
the  appeal  to  the  conn^  court,  without  first 
calling  appellant's  attention  to  the  fact  that 
the  record  fails  to  disclose  Jarisdictton.->^ohn 
B.  Morrison  Co.  v.  Harrell.  148  8.  W.  1122. 

1797  (Mo.App.)  Respondents,  having  delayed 
moving  to  diamias  for  aOT>ellant's  faUura  to  61e 


abstracts  and  briefs  within  the  time  fixed  by 
the  rules  until  after  the  brieb  had  been  print- 
ed and  filed,  held  barred  hr  ladies  from  ootain- 
ing  an  affirmance  on  that  gronnd.— Omt,  Scott 
&  Co.  V.  Nelson,  148  S.  W.  417. 

XV.  HSARHTG  AKD  BEHEARXHG. 

S  820  (Tex.)  Under  the  statute,  the  Supreme 
Court  may  grant  an  application  for  writ  of  er- 
ror and  determine  tlie  queations  inv^ved  widt* 
out  oral  argnment,  or  It  may  permit  otal  ar- 
gument where  the  ends  of  Jnstloe  demand  It^ 
Port  Arthur  Rice  Milling  Co.  t.  Beaumont  Bice 
Mills,  148  8.  W.  283. 

1832  (AA.)  Where  the  dabs  that  by  the 
statute,  under  which  the  action  was  brought,  no 
right  of  action  survives,  was  not  raised  by  the 
defendant  oo  the  original  hearing  by  the  ab- 
stract or  brief,  it  wiU  not  be  considered  on  a 
motion  for  rehearinc^-4ffldlud  YaUoy  K.  Co^  t. 
Le  Hoyns,  148  8.  W.  6B4. 

1 832  (Tenn.)  Defendant,  assigning  apedfic  a- 
TOT,  but  not  urging  it  upon  argument,  held  en- 
titled to  bring  it  to  the  speoal  attention  of 
the  court  in  the  form  of  a  petition  to  rdhear. 
— Lonlsville  &  N.  B.  Go.  v.  United  StntH  Fi- 
delity ft  Guaranty  Co.,  148  8.  W.  671. 

A  petition  for  rehearing  should  never  be  OMd 
merely  for  the  purpose  of  rearguing  ibm  case 
on  polnta  already  consldeied  and  detonntned, 
unless  some  new  and  decisive  authority  has  btea 
discovered  which  was  overlooked  by  the  oonrt. 
The  office  of  a  petltibn  to  rehear  is  to  call  the 
attention  of  the  court  to  matters  overiooked,  and 
not  to  tboae  things  whldi  counsel  anpposea  wen 
Improperly  decided  after  full  eonaideratifub— Id. 

xTi.  nvnw. 

(A)  S«*p«  u«  BxteBt  iM  Oemmat. 

1866  (Tex-CiTjLpp.)  The  court  <m  appeal 
from  a  Judgmoit  entered  on  a  directed  veraict 
for  defendant  will  only  consider  the  question 
as  to  whether  under  any  view  of  tiw  evidence 
plaintiff  is  entitled  to  VBCorerw— Hmmi  t.  Hona- 
ton  Belt  ft  Terminal  By.  Co.,  148  S.  W.  U66. 

(O)  Pnrtlefl  Biitltle«  tm  AUece  Brr**. 

1882  (Tex.Giv.App.)  Parties  to  a  wiU  con- 
test cannot  complain  of  an  instruction  given, 
which  follows  one  requested  by  thenu— Ailday 
V.  Csge,  148  8.  W.  838. 

(D)  Amend  ments,  Addlllonal  PtmIk,  amd 
Trial  of  Cause  Anew. 

1 889  (Ark.)  Where  a  defendant  answered  to 
the  merita  on  the  overruling  of  bis  demurrer  to 
the  compiaint,  and  tiie  facta  proved  justified  a 
recovery  for  special  damages  not  sufficiently 

E leaded  in  the  complaint,  toe  complsiot  wooM 
e  considered  amended  io  conform  to  the  prooC 
so  as  to  justify  the  recovery  of  qieeial  damagea. 
^^c^,  B.  L  ft  P.  By.  Go.  T.  King.  14^  S. 


(B)  Psosamptl* 

1905  (UoJLpp.)  Where  respondent  does  not 
file  an  additional  abstract,  as  authorised  by 
Rev.  St  1009,  S  2048  et  seq..  it  wtU  he  asaamed 
that  omissions  in  appellant's  abstract  an  im- 
matarlal  and  relate  to  immaterial  matters. — 
Gear,  Scott  ft  Go.  v.  Nelson,  148  8.  W.  417. 

1 913  (Tex.Civ.App.)  The  appellate  court,  in 
the  aboenos  of  a  contrary  showing,  will  pre- 
some  the  defwdanta  to  liave  been  sued  tndivid- 
oally,  whm  such  presumption  is  neeeMarr  to 
support  the  judgment.— Grayson  v.  HoUinca- 
worth,  148  S.  W.  1136. 

S  928  (Mo.App.)  Where,  plalntirs  Instructions 
were  loat  and  do  not  appear  in  the  record  on 
appeal,  refusal  of  instructions  reqneated  by  de- 
fendant cannot  be  reviewed ;  ail  preanmptions 
being  in  favor  of  the  correctness  of  the  rolings 
of  the  trial  court.- Patterson  v.  Americaa  laa. 
Co.  of  Newark,  148  a  W.  44flL 
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{ 93*  (Ky.)  It  Is  to  b«  picramed  tbat  the 

jary  heeded  the  admonition  of  the  conrt  as  to 
the  effect  to  be  given  to  certain  evidence. — 
Kentucky  Distilleries  &  Warehouse  Go.  t.  Wells. 
148  S.  W.  875,  381. 

J  930  (Mo.App.)  Where  the  verdict  was  for 
plaintiff,  the  appellate  court  will  assame  the 
facts  to  be  as  shown  by  his  evidence.— ^Diylor 
V.  Metropolitan  St.  Ry.  Co.,  148  8.  W.  470; 
Ijivery  v.  Same,  Id.  472. 

S  930  (Ho.App.)  On  appeal,  all  reasonable  in- 
ferences from  the  testimony  and  from  the  ap- 
pearance and  conduct  of  the  witnesses  mnst  be 
considered  in  aid  of  the  verdict.— Keller  t. 
Ross,  148  S.  W.  1000. 

i  934  {Tex.Ctr.App.)  Where  no  conclusions  of 
fact  are  reauested,  or  If  reqnested  none  are 
filed,  the  appellate  eoart  will  Imimte  to  the 
trial  coart  such  a  flndinc  as  will  sastaiu  tiw 
Jndgment^Velasco  Fish  ft  Oyster  Go.  t.  Tex- 
as Oo..  148  B.  W.  1184. 

(F)  IMaavetion  at  Ii«wer  Court. 

I  959  (Ark.)  Thotivh  Klrby's  Dig.  I  614S,  an- 
tfaorizes  amendment  of  pleadings  in  further- 
ance of  justice,  such  allowance  is  within  the 
trial  court's  discretion,  exercise  of  which  will 
be  disturbed  only  for  plain  abuse.— American 
Rondin«  Go.  of  Baltimore  v.  Morris.  148  8.  W. 
519. 

{ 970  (Tex.Civ.App.)  The  matter  of  placing 
witnesses  under  the  rule  rests  largely  in  the 
discretion  of  the  trial  court,  and,  in  tba  ab- 
sence of  an  abase  of  discretion  and  prejudice 
to  the  iMxty  complaining,  the  ruling  la  not 
ground  for  reversal.— Beaunumt  A  O.  N.  R.  B. 
v.  Elliott,  148  8.  W.  112S. 

i  981  (Aril.)  A  ruling  on  an  application  for  a 
new  trial  upon  the  ground  of  newly  discovered 
evidence  wiU  not  be  disturbed,  unless  there  has 
been  an  abuse  of  discretion.— McDonald  v.  Dan- 
iel, 148  8.  W.  271. 

(G)  <liieBtl0SB  ot  Wmiot,  Terdlets,  ut«  Plnd- 
iaca. 

1 994  (Mo.App.)  It  is  for  the  jury  in  the  trial 
court  to  determine  the  credibility  ot  witnesses. 
—Kalver  v.  Metropolitan  St  By.  Goi,  148  & 

W.  130. 

I  994  (Mo.App.)  It  is  for  the  jury  to  deter- 
mine the  credibility  of  testimony.- Kingsley  v. 
Kansas  City,  148  S.  W.  170. 

1 995  (MoApp.)  It  Is  for  the  jury  in  the 
tnal  court  to  determine  the  weight  of  the  tes- 
timony.—Kalver  T.  Metrop<^tan  St  By.  Co., 
148  S.  W.  130. 

1999  <Tex.Clv.App.)  The  appellate  court 
cannot  disturb  the  finding  of  uie  jniy  on  a 
question  of  fact  pxoperiy  sulMnltted  to  it— 
Kir^wtrick  v.  San  Ajigeio  Nat  Bank,  148  8. 

I  1 00 1  (Mo.App.)  Where  the  testimony  in  a 
I>eraonal  injury  action  justifies  the  inference 
tbat  tht  injury  occurred  in  the  manner  claimed 
by  plaintiff,  an  issue  of  tect  for  the  jury  is 
raised,  and  the  court  on  appeal  will  not  dis- 
turb the  verdict  as  contrary  to  the  physical 
facts. — Showen  t.  Metropolitan  St  Ry.  Co., 
148  8.  W.  ISBw 

I  1001  (Mo.App.)  A  verdict  supported  by  sub- 
Btajitial  evidence  is  conclusive  on  appeaL— Bast 
V.  Mason,  148  8.  W.  898. 

I  1002  (Ark.)  Where  the  evidence  was  con- 
flicting, and  the  Jury  found  for  plaintiff,  the 
issue  will  be  treated  on  appeal  as  settled  in 
plaintiff's  favor.— PtdiFer  Stone  Co.  r.  Ford, 
148  S.  W.  Old. 

I  1002  (Tex.CIv.App.)  It  was  the  province  of 
the  jury  m  the  trisl  court  to  decide  a  question 
of  fact  on  which  the  evidence  clearly  conflicted. 
—Patter  t.  Harris  County  Drainage  Diet  No. 
2,  148  8.  W.  351. 


1 1002  <Tex.CaT.App.)  Ooi^ctlng  evidence  be- 
ing for  the  jury,  its  verdict  Iherem  Is  conclu- 
sive on  appeal.— Galveston,  H.  &  8.  A.  By. 
Co.  V.  Young  ft  Webb,  148  S.  W.  1113. 

S  1003  (Ey.)  A  verdict  sufficiently  supported 
bj  the  evidence,  though  sgainst  the  weight  of 
the  evidence,  will  not  l>e  disturbed  on  appeal 
unless  there  was  prejudicial  error  in  some  rul- 
ing of  the  trial  court.— Chesapeake  &  Ohio  Bj. 
Co.  V.  Booth,  148  8.  W.  61. 

I  1003  (Mo.App,)  An  appellate  court  cannot 
Interfere  with  a  verdict  because  It  is  not  sus- 
tained by  a  preponderance  of  the  evidence,  th* 
weight  of  the  testimony  and  the  <iredibillty  o( 
the  witnesses  being  for  the  jnry.~Kelley  v. 
Ross,  148  8.  W.  1000. 

1  1004  (Ey.)  The  court  can  only  interfere 
with  a  venSc^  oa  the  ground  that  it  is  exces- 
sive, when  It  la  glaringly  excesslTe,  and  ap- 
pears, at  first  blush,  to  have  resulted  from  pas- 
sion and  prejudice.- Interstate  Ooal  Go.  T.  Ad- 
dington,  148  8.  W.  43. 

8  1005  (Mo.Am).)  A  veidict  on  conflicting 
oral  evidence,  ii  believed  and  approved  by  the 
trial  court,  will  not  be  disturbed  on  appeal.— 
Lemmons  v.  Robertson,  148  S.  W.  189. 

I  1008  (Ark.)  A  finding  of  fact  by  a  court 
sitting  without  a  jury  Is  conclusive  on  appeal. 
—Glasscock  v.  National  Box  Co.,  148  6.  W. 
248. 

I  (009  (AriL)  A  finding  of  an  abandonment  of 
a  homestead  by  the  chancellor  on  eonflledng  ev- 
idence held  conclusive  on  appraL- Long  t. 
Hoffman,  148  S.  W.  246. 

(1010  (Mo.App.)  Findings  sustained  by  suf- 
fiaent  evidence  are  binding  on  Court  of  Ap- 
peals.- Toung  Men's  Christian  Ass'n  of  Oar^ 
thage  V.  Morrow,  148  8.  W.  962. 

I  1012  (Mo.App.)  Where  an  action  at  law 
against  a  telegraph  company  for  a  penalty  Is 
tried  before  the  court  without  a  jury,  the 
court's  finding  has  the  force  of  a  verdict,  and 
will  not  be  disturbed  when  sulntantially  sup- 
ported by  the  evidence,  though  against  the 
weight  of  the  evidence— Moore  v.  Wests rp 
Union  Telegraph  Co..  148  8.  W.  167. 

1 1013  (Ark.)  A  finding  upon  contradictory 
evidence  as  to  ths  amount  of  damages  made  by 
the  court  ritting  without  a  jury  is  conclusive 
on  appeaL— Glasscock  T.  National  Box  Oa,  148 
8.  W.  248. 

1  1015  (Mo-App.)  In  an  action  on  a  note, 
where  there  was  substantial  evidence  that 
plaintiff  was  not  a  bona  fide  bolder,  and  could 
not  claim  it  free  from  the  equities  between  the 
original  parties,  an  order  granting  defendant  a 
new  trial  after  verdict  for  plaintiff  cannot  be 
reviewed.- Fifty-Third  Nat.  Bank  of  Cintdnnati 
T.  McCrory.  148  S.  W.  207. 

ffOIS  (Mo.App.)  The  trial  court's  denial  of 
a  new  trial  on  the  ground  of  miscoodact  of 
the  jury  upon  contradictory  affidavits  is  con- 
clusive.—Tboele  V.  Marvin  Flanii^  Mill  Co., 
148  S.  W.  41S. 

(H)  BaraleM  Brrar. 

S  1029  (Mo.)  Under  Rev.  St  1909,  H  I860, 
2088,  error  in  Instructions  and  in  the  admission 
of  evidence  is  harmless  as  to  a  plaintiff  who  did 
not  make  out  a  case ;  those  errors  merely  affect- 
ing the  manner  of  the  submission  of  the  case 
and  not  his  sntntantial  rlghta.- Traner  v. 
Sphalerite  Mining  Co.,  148  8.  W.  70. 

{  1032  (Tex.Cnv.App.)  The  action  of  the  trial 
court  in  improperly  putting  defendant's  agent 
under  the  rule  as  a  witnen  is  not  ground  for 
reversal,  where  no  Injury  is  shown. — Easton  t. 
Dosier,  148  S.  W.  603. 

g  1032  (Tex.Oiv.App.)  An  assignment  com- 
plaining of  a  chane  cannot  be  reviewed,  where 
the  statement  of  nets  following  it  does  not  in- 
dicate that  the  diatge  was  or  oould  have  been 
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harmful  to  the  plaintiff  In  «id7.— Ratliff  t. 

Haak.  148  S.  W.  828. 

{  1033  (Ky.)  A  party  canuot  complain  of  an 
error  in  an  instmction  where  the  error  is  in 
hia  favor.— Chesapeake  &  O.  By.  Co.  v.  Fran- 
cisco, 148  S.  W.  46. 

8  1033  (McApp.)  Tn  an  action  for  damairefl 
for  removal  of  a  fence,  an  offered  instmction 
that  if  plaintiff,  before  he  purchased  from  de- 
fendant, examined  the  lot  and  saw  the  location 
of  the  fence,  and  If  he  Intended  to  ud  did  pur- 
chase the  land  between  tlte  fence  and  the  other 
line  of  his  lot  plaintiff  could  not  recover. -ad- 
mitted that  when  plaintiff  purchased  he  saw 
the  fence  was  on  the  lot.  and  defen<^Dt  could 
not  complain  <^  its  refnaal.— Bast  t.  Mason,  148 
B.  W.  &S. 

1 1033  (Mo.App.)  In  an  action  for  the  pur- 
chase price  of  pompa  warranted  to  pomp  a  cer^ 
tain  amount  of  water  per  minute,  an  instruc- 
tioD  which  placed  upon  the  defendant  a  greater 
burden  as  to  the  testing  of  the  pumps  than 
properly  rested  upon  it  was  not  prejudicial  to 
the  plaintiff.— Montague  Compreased  Air  Oo.  t. 
City  of  Fulton,  148  S.  W.  422. 

{  1033  (Mo.App.)  In  an  action  against  a  street 
car  company  for  personal  injuries,  where  de- 
fendant's instructions  on  contributory  n^li- 
gence  conflicted  with  proper  instructions  given 
for  plaintiff,  defendant  cannot  complain  of  the 
conflict ;  the  error  being  beneficial.— Taylor  v. 
Metropolitan  St.  Ry.  Co.,  148  S.  W.  470; 
Lavery  v.  Same,  Id.  472. 

S  1033  (Tex.GiT.App.)  Plaintiff  in  trespass  to 
try  title  may  not  complain  of  the  judgment  be- 
cause it  awards  defendant  less  land  than  he  is 
entitled  to  under  the  evidence.— Louisiana  & 
Texas  Lumber  Co.  v.  Stewart,  148  S.  W.  1193. 

8  1040  (Tex.Givj^pp.)  An  error  in  sustain- 
ing a  general  demurrer  to  a  petition  requires  a 
reversal  of  the  judgment;  although  special  ex- 
ceptions or  demurrers  were  properly  sustained, 
unless  such  special  demurrers  amounted  in  law 
to  a  general  demurrer.— Llano  Granite  &  Mar- 
ble Co.  T.  HolUnger.  148  S.  836. 

f  1041  rrex.OIv.App.)  Where  no  objection 
was  made  to  the  filing,  in  the  form  of  a  trial 
amendment,  of  an  amendment  not  made  neces- 
saiT  by  the  sustaining  of  an  exception  to  the 
petition,  the  Allowance  of  the  amendment  was 
not  reversible  error,  since,  although  not  proper 
as  a  trial  amendment,  it  might  be  allowed  by 
the  court  In  Its  discretion. — Mound  Oil  Co.  t. 
F.  W.  Heitmann  Co.,  148  S.  W.  1187. 

{  1048  (Mo.App.)  In  an  action  against  the 
surety  on  a  note  brought  by  the  administrator 
of  the  payee,  where  the  surety,  in  response  (to 
a  question  whether  he  had  asked  the  adminis- 
trator if  he  had  a  claim  against  him,  answered 
that  he  had,  and  that  be  bad  been  answered 
"No,"  and  the  court  instructed  the  jury  to  dis- 
regard the  latter  statement,  the  malcing  of  the 
irresnonsfve  answer  was  not  prejudidaL — Lewis 
T.  Warden.  148  S.  W.  165. 

i  1050  (Mo.App.)  In  an  action  against  the  es- 
tate of  a  deceased  surety  on  a  note,  which  be 
signed  at  the  request  of  purchasers  of  a  mine, 
in  accordance  with  an  agreement  made  at  the 
consummation  of  the  sale,  incompetent  testi- 
mony by  one  seller  that  the  surety  who  died  be- 
tow  the  commencement  of  the  action,  stated  that 
he  would  help  the  purchasers  buy  the  mine, 
held  not  prejudicial,  all  the  other  eTidence  show- 
ing .that  he  signed  the  note  in  accordance  with 
the  agreement  of  the  purchasers. — Ford  T.  Mc- 
Lain,  148  S.  W.  190. 

f  1 050  (McApp.)  In  an  action  against  a  street 
railway  company  for  injury  to  a  pedestrian,  who 
was  struck  by  a  car,  any  error  in  admitting 
testimony  concerning  the  running  of  single  truck 
cars  on  the  line  was  not  ground  for  reversal, 
where  it  could  not  have  influenced  the  jury  im- 
properly.—Clark  T.  Metropolitan  St  By.  Co.. 
148  S.  W.  208L  ^  » 
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I  1050  (Mo.App.)  The  admtsrfon  of  immate- 
rial evidence  is  ordinarily  hannless. — Mootagne 
^m^ssed  Air  Co.  v.  City  of  Fulton,  148  8. 

1 1 050  (Tex.OivJh.pp.)  Admission  of  evidence 
was  harmless  to  ajmellants,  where,  eliminating 
It,  the  peremptory  instmction  given  for  plaln- 
titEs  would  have  been  proper. — Steele's  Dnknown 
Heirs  v.  Belding,  148  S.  W.  692. 

Ji  1050  <Tex.CiT.App.)  In  an  action  asainst  a 
Iroad  company  fbr  ujuries  to  a  riilpment  o( 
stock,  the  admission  of  testimony  tliat  the  wit- 
ness purchased  the  stock  after  the  shipment, 
and  later  sold  them  at  an  advance,  while  im- 
material, is  harmless.— Qalvest<Hi,  H.  &  S.  A. 
Ry.  Co.  V.  Young  &  Webb,  148  S.  W.  1113. 

I  1050  (Tex.C^v.App.)  Any  error  as  to  admis- 
sion of  evidence  for  plaintiff  as  to  damaces  is 
harmless  where  it  cannot  be  beUeved  that  un- 
der the  other  evidence  alone  the  recovetr  would 
have  been  less.— O^exas  Oo.  T.  Olddittia,  148 
S.  W.  1142. 

S  1050  (Tex.OlTjlpp.)  Although  a  BarTeyor*t 
certificate  attached  to  a  niat  of  land  Is  near- 
say,  its  admission  was  narmlesa,  where  the 
sun'eyor,  who  prepared  the  plat,  testified  that 
it  was  correct;  it  being  improbable  tiiat  tlie 
juxT  were  influenced  by  the  eertlficata.— Haztla 
T.  f  nee,  148  S.  W.  U78. 

8  I  OS  I  (Mo.App.)  The  admission  of  testimony 
relating  to  a  fact  about  which  there  was  so  dis- 
pute is  harmless,  though  erroneous;  for  it 
could  not  mislead  the  Juty^Oienoweth  r. 
Sutherland,  148  S.  W,  127. 

8  1051  (Tex.Oiv.App.)  Exclusion  of  evidenca 
of  a  fact  was  harmless,  where  it  was  abundant- 
ly shown  by  other  evidence. — Steele's  Unknown 
Heirs  t.  Belding,  148  S.  W.  592. 

8  1051  (Tex.CiT.App.)  Where  sufficient,  com- 
petent evidence  authorized  the  Judgment  rat- 
dered  by  tlie  court,  trying  a  cane  without  a 
jury,  the  error,  if  any,  in  admitting  improper 
testimony  was  not  ground  for  reversaL — ^Tates 
v.  Billings,  148  8.  W.  1130. 

8  1 053  iAA.)  In  an  action  against  a  rail- 
road for  killing  plaintiff's  hoga,  admission  of 
evidence  that  ue  railroad  posted  no  notice  of 
the  killing  during  the  following  month  was  not 
prejudicial.  In  view  of  instruction  raguiring 

Elaintiff  to  show  that  no  notice  was  poated  with- 
a  one  week  and  kept  posted  20  days. — Juies- 
boro,  L.  &  &  B.  By.  Go.  T.  Darr,  148  &  W. 
401. 

8  1053  (Ark.)  Admission  of  evIdeDce  in  dam- 
age case  that  the  plaintiff  was  a  married  man 
with  a  family  held  harmless,  where  the  court 
instracted  the  jury  to  disregard  such  evidence 
and  the  verdict  did  not  indicate  that  they  bad 
considered  it. — Missouri  &  N.  A.  R.  Go.  t.  Dun- 
can, 148  S.  W.  647. 

1  1053  (Mo.App.)  In  an  action  for  personal 
Injuries,  improper  admission  ot  testimony  h'ld 
hannless  error,  where  it  was  stricken  oj  the 
court.- Strauss  v.  Metropolitan  SL  Br.  Co., 
148  S.  W.  209. 

f  1 053  (McApp.)  Error  in  the  admission  of 
evidence  of  representations  by  the  seller's 
agent,  prior  to  the  contract  of  sale,  was  cnred 
by  an  instmction  that  all  representationa  per- 
taining to  the  subject-matter  of  the  contract 
were  merged  in  the  contract,  and  only  the 
terms  of  the  coutraqt  should  be  considered  in 
determining  the  right  of  recovery.- Montasue 
Compressed  Air  Oo.  t.  City  of  Fulton,  148  S. 
W.  422. 

8  1 056  (Mo.App,)  The  exdusltm  of  evidence 
that  plaintiff  had  domestic  difficulties  owinfc  to 
her  husband's  intemperate  habits  was  harmless, 
although  the  injuries  were  to  plaintiff's  nervous 
system,  and  the  physician  testified  that  the  con- 
duct of  the  husband  might  have  affected  plain- 
tiff's nervous  condition;  It  not  being  shown 
when  such  misconduct  oocurredv— I^gan  t.  Onit- 
ed  Bya.  Co.  aC  SL  Loaii^  148  &  vTiM. 
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1 1058  (Tex.CiT.App.)  The  exclnsiOQ  of  teeti- 
mooy  of  medical  expert  bearins  upon  the  aaes- 
tioD  of  the  injured  paBsengers  care,  and  on 
whether  the  car  was  moving  when  ehe  attempt- 
ed to  alight,  if  error,  held  harmless,  where  she 
testified  that  she  was  always  exceedingly  care- 
fnl  in  getting  on  and  off  cars,  and  the  prepon- 
derance of  evidence  showed  the  car  to  have 
been  moving  at  the  time  of  the  injury. — Small 
T.  San  Antonio  Traction  Co.,         S.  W.  833. 

1  1060  (Ark.)  Befereoce  of  connsel  to  method 
of  doing  work  Babseqaeat  to  an  accident  held 
harmless,  where  it  was  undispnted  that  this 
was  the  customary  way  of  doing  the  work; 
the  only  dispute  being  as  to  who  was  at  fault 
in  faiUng  to  do  it  in  that  war^Pfeiffer  Stone 
Co.  T.  E%rd,  148  8.  W.  616. 

S  1060  (Mo.App.)  In  a  personal  injury  action 
against  a  city,  it  was  not  reversible  error  for 
plaintiETs  attorney  to  say  in  his  closing  argu- 
ment that,  whenever  any  city  employ^  had  been 
negligent,  it  became  the  duty  of  the  city's  at- 
torney to  win  his  case  by  auy  means  he  could, 
nor  for  plaintiff's  attorney  to  characterize  the 
objection  to  the  statement  as  being  frivolous. — 
Kingsley  v.  Kansas  City,  148  S.  W.  ITU. 

I  1062  (Tez.Civ.Aiip.)  An  instruction  that,  if 
defendant  had  failed  to  establish  his  defense  of 
fraud,  the  jury  need  consider  the  case  no  fur- 
ther, aeU  not  prejudicial  to  plaintiff,  where  de- 
fendant admitted  liability,  except  aa  it  might 
be 'defeated  by  the  traad,  and  the  court  gave 
a  peremptory  instruction  for  plaintiff  subject 
to  the  same  conttngency^Hartin  t.  Ince,  148 
S.  W.  1178. 

S  1064  (Ark.)  It  Is  not  prejudicial  error  to  re- 
fuse a  requested  charge  containing  only  self- 
evident  truth. — Knights  of  Maccabees  v.  Ander- 
son, 148  S.  W.  1016. 

8  (064  (Ho.App.)  An  instmctlon  that,  If  the 
jury  found  for  the  plaintiff,  tbey  should  allow 
Buch  a  reasonable  amount,  not  exceeding  that 
claimed  in  the  petition,  as  would  fairly  com- 
pensate him  for  bis  injuries,  was  not  reversible 
error,  on  the  theory  that  it  told  the  jury  that 
the  sum  claimed  would  be  a  reasonable  assess- 
ment of  damages.— Flynn  v.  Metropolitan  St. 
Ry.  Co.,  148  S.  W.  122. 

i  1064  (Mo.App.)  In  an  action  for  injuries, 
an  instruction  held  not  reversible  error,  on  the 
ground  of  a  failure  to  define  the  terms  "care- 
less" and  "negligent"— Mather  v.  Metropolitan 
St.  Ry.  Co.,  148  S.  W.  383. 

In  an  action  against  a  street  railway  for  per- 
sonal injuries,  an  Instruction  as  to  defendant's 
liability  under  the  humanitarian  rule,  held  not 
prejudicial. — Id. 

1 1064  (Mo.App.}  An  Instruction  coDtainlng 
the  phrase  "that  If  the  jury  found  the  facts," 
and  omitting  to  add  the  words  "from  the  evl- 
deace,"  was  harmless. — Montague  Compressed 
Air  Co.  V.  City  of  Fulton,  148  S.  W.  422. 

I  1064  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, plaintiff  claimed  the  land  as  heir  of  bis 
fattier,  and  defendants  claimed  adverse  poeaes- 
sion.  It  appeared  that  plaintiff's  father  bad 
been  in  possession  of  the  land,  and  that,  when 
he  died,  it  was  held  by  his  father's  mistress. 
Held,  tliat  as  the  evidence  clearly  showed  tliat 
she  and  her  grantees  possessed  the  land  for 
more  than  10  years,  thus  MtahUshing  defend- 
ant's title  by  adverse  possession,  error  in  the 
charge  as  to  whether  she  was  the  common-law 
wife  of  plaintiff's  father  was  harmless.— &ia- 
ders  T.  Sheffield,  148  S.  W.  602. 

i  1068  (Tex.Civ.App.)  Where  the  Jury  ren- 
dered its  verdict  pursuant  to  a  correct  part  of 
the  charge,  the  error.  If  any,  of  another  portion 
thereof  was  harmless.— Northcutt  v.  Allen,  148 
S.  W.  607. 

1 1071  (Tex.GiT.App.)  The  error  of  the  trial 
court  in  making  findings  not  supported  by  any 
evidence  la  immaterlnl  where  they  are  not  nec- 


essary to  mpport  fhe  judgment  rendoKd.— Ve- 
lasco  Fish  ft  Oyster  Co.  v.  Texas  Co..  148  8.  W. 
1184. 

i  1 073  (Tex.Civ.Apii.)  Where  in  a  suit  to  re- 
deem plaintiff  paid  mto  court  the  balance  due 
to  satisfy  a  vendor's  U&u  and  the  court  found 
that  plaintiC  was  entitled  to  a  credit  from  the 
defendants,  one  of  whom  was  an  infant,  a  cer- 
tain amount  for  rent  accruing  after  tender  of 
the  amount  due,  and  such  amount  was  de- 
ducted from  the  money  paid  into  court,  an  er- 
ror in  rendering  the  judgment  for  rent  against 
the  infant  defendant  was  harmless.— Sreyer  v. 
Southard,  148  8.  W.  IIOB. 

(I)  Brror  WalTed  in  Appellate  Court. 

^  1078  (Tex.Civ.App.)  Where  one  defendant's 
brief  had  no  assignment  of  error  as  to  the 
giving  of  a  charge  not  supported  by  the  evi- 
dence, the  judgment  must  stand  as  to  it,  de- 
spite that  error.— Atchison,  T.  ft  8.  F.  By.  Co. 
V.  Lucaa.  148  S.  W.  llS. 

(J)  De^aloKa  of  iMten&edlato  Oonvts. 

,1  1082  CSv^y  On  writ  of  error  to  review  a 
judgment  of  a  Court  of  CM\  Appeals  on  error 
from  a  judgment  of  a  Distiict  Court,  the  Su- 
preme (jourt  may  look  to  the  transcript  as  to 
any  facts  not  passed  upon  by  the  Court  of  Civil 
Appeals.— Beck  v.  Texas  Co.,  148  S.  W.  ^95. 

§  1083  iTex.)  On  error  to  review  a  judgment 
of  the  Court  of  Appeals  in  a  ^rsoaal  injury 
action,  the  Supreme  Court  has  jurisdiction  to 
consider  a  question  whether  there  is  any  evi- 
dence in  the  record  to  warrant  a  finding  upon 
a  particular  issne.- Beck  v.  Texas  Co.,  148  S. 
W.  296. 

1 1094  (Tex.)  In  an  action  against  a  telegraph 
company  for  failure  to  deliver  a  message,  where 
the  Court  of  Civil  Appeals  found  as  a  fact  that 
there  was  negligence  on  the  part  of  the  com- 
pany, the  Supreme  Court  cannot  review  such 
finding,  if  from  the  record  it  cannot  determine 
as  a  matter  of  law  that  there  was  no  evidence 
of  negligence.— Western  Union  Telegraph  Co.  v. 
Cates,  148  S.  W.  281. 

(K)  8«feae««eBt  AnealB. 

1 1097  (Ky.)  Where  a  case  on  a  second  ap- 
peal is  predicated  upon  the  law  as  declared  in 
an  opinion  on  a  former  appeal,  propositions 
considered  on  the  former  appeal  cannot  be  re- 
viewed on  the  second. — Kentucky  Distilleriee  & 
Warehouse  Co.  v.  Wells.  148  S.  W.  876.  881. 

1 1097  (Mo.App.)  A  ftwmer  dedston  on  appeal 
is  the  law  of  the  case  on  a  subsequent  appeal, 
where  the  evidence  and  th«  material  questions 
of  law  are  the  same/— Page  v.  St.  Joseph  Ry.. 
Light,  Heat  ft  Power  Co..  148  8.  W.  m 

ZVn.  DZTEBHXlfATIOK  AHD  DI8PO- 
UnOir  OF  OAITBE. 
(A)  Drntatom  1b  0«n«val. 

1 1116  (Ky.)  In  a  suit  to  determine  the  right 
to  the  office  of  trustee  of  a  school  snbdistrict. 
where  plaintiff  asserted  his  right  thereto,  and 
defendant,  by  counterclaim,  asserted  bis  right, 
where  the  trial  court  did  not  decide  whicb  was 
entitled  to  the  office,  bat  merely  dismissed  both 
petition  and  counterclaim,  it  was  necessary,  on 
appeal  from  a  dismissal  of  defendant's  counter- 
claim, that  the  Court  of  Appeals  should  deter- 
mine whether  he  was  entitled  to  the  office. — 
Patrick  V.  Fletcher,  148  8.  W.  16. 

J  1117  (Ky.)  In  a  suit  over  the  title  to  the 
office  of  trustee  of  a  school  snbdistrict,  in  which 
plaintiff,  by  his  petition,  and  defendant,  by 
counterclaim,  each  asserted  title  to  the  office, 
and  the  lower  court  dlKnissed  both  petition  and 
counterclaim,  without  dedding  which  was  enti- 
tled to  the  -position,  on  sppeal  by  the  defendant 
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alone,  the  eoait  cannot  decide  tSiatplaintlff  was 
entitled  to  the  offlce^Patriek  t.  neteher,  148 
S.  W.  16. 

(B)  AflmBAM*. 

I  1 140  (Mo.App.)  In  a  personal  injury  action, 
error  in  limiting  recovery  on  an  item  to  the 
amount  pleaded  cannot  be  cured  by  ordering  a 
ranittitnr,  where  the  effect  of  the  error  on  the 
jury  is  not  ascertainable.— Smart  t.  Wabash  U. 

<X,  148  S.  w.  in. 

(D)  ReTeraml. 

i  1 170  (Mo.)  Under  Rev.  St  1909,  »  1860. 
2082,  which  require  errors  not  affecting  sub- 
stantial rights  to  be  disregarded,  error  against 
plaintiff  in  instmctions  and  in  admitting  evi- 
dence are  harmless  where  he  failed  to  show 
right  to  recover.— Fritz  r.  8t  Lonls,  I.  M.  ft 
S.  By.  Co..  148  a  W.  74. 

1 1175  <l^CST.A{rp.)  A  motion  by  defendant 
for  a  directed  veralct  is  not  eqalvalent  to  a 
demnrter  to  the  evidence;  and  hence,  on  an 
appeal  by  plaintiff  from  a  judgment  on  snch  a 
verdict,  the  Court  of  Civil  Appeals  wUl  not 
render  judraient  for  plaintiff,  but  will  remand 
tb6  case.— Tbreadgill  t.  Shaw,  1^  S.  W.  82S. 

§1178  (Mo.App.)  A  suit  for  mandatory  In- 
junction will  be  remanded  for  a  new  trial,  on 
being  reversed  for  prejudicial  exclusion  of  evi- 
dence offered  by  defendant— Orandstaff  r. 
Bland,  148  8.  W.  188. 

<F>  MiuulM*  amd  Pvo«««dlaca  Im  Iiinras 

Court. 

I  1195  (Ark.)  Where  the  court,  on  plaintiff's 
former  appeal  in  an  action  to  recover  posses- 
Bion  of  two  pool  tables  sold  to  defendant,  held, 
upon  the  pleadings  and  pro«rf,  that  plaintiff  was 
entitled  to  a  judgment  for  possession  of  the 
pool  table  first  sold  to  defendant,  and  on  the 
second  trial  the  proof  as  to  the  [Kwl  table  was 
the  same,  a  directed  Terdict  for  plaintiff  was 
proper.— Whalm  v.  B.  A.  Sterene  Oo..  148  S. 
W.  2m. 

Where,  on  the  former  appeal,  the  court  cred- 
ited the  amount  paid  by  defendant  to  be  re- 
couped by  way  of  damages  on  the  price  of  the 
last  table,  a  ruling  on  the  second  trial,  upon 
verdict  for  plaintiff,  with  credit  for  cash  paid 
on  the  second  table,  was  to  be  credited  on  the 
unpaid  parcbase  price  of  the  second  table  was 
correct.— Id. 

1 1215  (Ey.)  In  an  action  ag^nst  a  defend- 
ant corporation  and  one  of  Its  employ^  to  re- 
cover for  personal  Injuries  to  a  third  person, 
wliere  the  eviden<»  on  the  second  trial  made 
th#  question  whether  plaintiff  was  directed  or 
requested  by  the  individual  defendant  to  go  the 
way  he  did.  In  reaching  the  point  at  which  the 
accident  occurred,  one  for  tlie  jury,  an  instruc- 
tion, framed  on  the  former  appaal  subjecting 
defendant  to  go  on  the  tub  or  vat  in  which  he 
felhwas  pn^rly  given.— Eeotucky  Distilleries 
ft  Warehonee  Co.  v.  Wells.  148  S.  W.  876,  SSL 

APPEARANCE. 

See  Divorce,  |  ISl;  Judgment,  i  818. 

S  24  (Mo.App.)  Where,  after  a  motion  to 
quash  the  summons  and  dismiss  the  suit  was 
overroled  and  an  exception  aaved,  defdidant 
apiwared  and  answered,  and  went  to  trial  on 
the  merits,  the  objection  to  the  jurisdiction  of 
the  court  over  defeudant's  person  was  waived. 
— Lesan  Advertising  Go.  v.  Castlenuu,  148  S. 
W.  488. 

APPLIANCES. 

See  Uaster  and  Strfant  H  101,  lOS,  281,  26S. 

APPLICATION. 

Sas  ZBBonncflk  |  728L 


ARBITRATION  AND  AWARD. 

n.  ABBITBATOBS  ASD  VBOOEBD- 

mos. 

{34  (Uo.App.)  A  mistake  In  the  admissioB 
of  evidence  by  arbitrators  In  a  statutory  arbi- 
tration will  not  Titiate  an  award.— Beall  t. 
^xd  of  Trade  of  Eainas  Otj,  148  &  W. 
388. 

m.  AWASD. 

tas  (Uo.App.)  The  faUare  to  die  In  the 
cult  court  for  confirmation  an  award  in  a 
statutory  arbitration,  as  required  by  Bev.  St 
1909.  I  876.  not  to  prevent  tbe  remedy  an- 
thorized  by  section  891.— Beall  t.  Board  of 
Trade  of  Kansas  City.  148  S.  W.  888. 

ARGUMENT  OF  COUNSEL. 

See  A^meal  and  Error,  I  820;  Crladaal  Law, 
H  W^780;  Trial,  i|  109,  121. 

ARREST. 

See  Ball;  Obstrnetlnc  Jnstloa. 

ARSON. 

See  Crimlnsl  Imw,  |  814. 

{  18  (Mo.)  In  a  prosecution  (or  aracm  with 
Intent  to  defraud  an  insurance  corporation,  it 
is  not  necessary  to  diarge  or  prove  that  the  in- 
surer was  a  corporation.— State  T.  Steinkians, 
148  S.  W.  877. 

1 37  (Ho.)  In  a  prosecution  for  arson  with 
intent  to  defraud  an  iuniiance  Gompaur*  evi- 
drace  A«M  to  show  tiiat  defendant  applied  fior 
and  recdved  Insnxance  «i  the  building  dcstroy- 
ed.— State  v.  Steinkraus,  148  S.  W.  877. 


ASSAULT  AND  BATTERY. 


See  Bail 
cide,  H 
69. 


04;  Criminal  Law.  I  423;  Hond- 
h  94,  807.  340;  Mayhem;  Bmp*.  I 

Z.  Orvn.  l.TABTT.TTT. 

(B)  Aetlou. 

1 35  (MoJLpp.)  Plaintiff  in  an  action  for  as- 
sault who  alleges  the  commission  by  defendant 
of  an  assault  with  intent;  and  who  shows  tliat 
defendant  broke  into  her  house  In  the  tughCtlioe 
and  placed  his  bands  on  her  person  wUIe  she 
was  asleep,  shows  an  assamL— T^emmons  t. 
Robertson,  148  a  W.  188. 

n.  OBianarAx.  BsspoNsiBixjTr. 

(A)  OCeasM. 

1 54  (Tex.CJrjlpp.)  Where  one  charged  with 

assault  witli  intent  to  moxder  merely  showed 
that  his  reason  was  dethroned  by  anger  and 
resentment  caused  by  the  wrongful  words  and 
acts  of  piDsecntor,  the  jury  could  reduce  tbe 
grade  of  tbe  offense  to  anravatsd  assault- 
Anderson  V.  State,  148  S.  W.  802. 

S  54  Crex.Cr.App.)  l%rowing.  with  no  inten- 
tion of  killing,  a  stick  not  considered  a  deadly 
weapon,  Aeld  only  an  aggmvated  assanlt^Har- 
ris  T.  State.  148  S.  W.  1071. 

ASSEMBLY. 

See  Municipal  Corporations,  {  90. 

ASSESSMENT. 

See  Innuanee,  H  191,  882.  646^  76B.  TOIK  S19. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  H  71A-742,  107%  1129, 
1180. 

ASSIGNMENTS. 

Sob  WarrtioiMnii^     Ub  U. 
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ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankrnptcy. 

n.  oowsTBPonow  ahp  oraiATioir 

Hf  OEKEBAI*. 

{  193  (Ark.)  Property  transferred  by  oral  a»- 
Bignment  for  benefit  of  creditors  held  not  nb- 
ject  to  samisbment  by  a  cn^tor  of  the  a»- 
BiKDor,  in  view  of  Klrby's  Dig.  {  839.-^tate 
NaL  Bank  t.  Wheeler  &  Motter  Mercantile 
Ce^,  148  S.  W.  1033. 

The  balance  in  the  hands  of  an  assignee  for 
the  benefit  of  creditors  after  the  payment  of 
all  creditors  willing  to  accept  their  pro  rata 
share  of  the  property  is  subject  to  garnishment 
at  the  suit  of  a  creditor  who  refuses  to  ac- 
cept IwnefitB  under  the  assignment— Id. 

ASSOCIATIONS. 

See  Insiiraiwe,  |{  686-825. 

ASSUMPSIT,  ACTION  OF. 

See  Money  BaodTed. 

ASSUMPTION. 

Of  facts  In  inetractions  to  jary,  see  Criminal 

Law,  I  761. 
Of  risk.  Me  Master  and  Serrant,  H  218-221. 

ATTACHMENT. 

See  Appeal  and  Error,  {  122;  Bzecntlon;  Oar- 
nishment;  landlord  and  Tenant,  |  229;  Ma- 
Udons  ProMcation,  f  68. 

XI,  WBOHOnrL  ATTA0H1CI!1IT. 

1361  (Tez.ClT.App.)  The  levy  of  a  writ  of 
attachment  on  exempt  property  authorizes  a  re- 
covery by  the  owner  of  the  actual  damages  sus- 
taiiwd.— Carroll  t.  First  Stste  Bank  of  Deni- 
•on,  148  S.  W.  81& 

ATTEMPT. 

See  Indictment  and  Information,  |  190;  Bape, 
I  84. 

ATTORNEY  AND  CLIENT. 

See  Absentees;  Appeal  and  Error,  |  1060; 
Corporations,  |  306;  Criminal  Law,  If  657, 
713-730,  1090,  1108.  1171:  Divorce,  »  224, 
227;  Insurance,  If  602,  800;  Trial,  ||  109, 
121;  Tender  WMi  Poxcbaser,  |  289;  Wi^ 
neme,  I  202. 

IV.  OOMPBMATIOy  AHP  UBH  OF 
▲TTOBXET. 

(A)  Fees  «ad  Other  Remnnermtlom. 

I  130  (Mo.)  General  coansel  for  a  trustee  on- 
der  mortgages  held  not  entitled  to  recover  for 
lite  services  in  actions  brought  without  specific 
aatbority  merely  ancillary  to  another  suit  not 
brought  for  the  client's  benefit  and  which  prov- 
ed to  be  of  no  benefit  to  it— Trimble  v.  Quard- 
ian  Trust  Co.,  148  S.  W.  934. 

General  counsel  for  corporation  also  repre- 
senting a  receiver  held  not  entitled  to  recover 
from  the  corporation  compensation  for  snricai 
in  procuring  receiver's  discharge.— Id. 

Client  held  not  entitled  to  refuse  to  pay  for 
attorney's  services  on  the  ground  that  they  were 
useless,  where  It  had  followed  the  attorney's 
■UKgestions  in  the  matter  for  several  years.— Id. 

I  133  (Mo.)  Where  a  client,  In  view  of  th« 
importance  of  the  litigation  and  the  number 
and  ability  of  the  opposing  counsel,  saggested 
to  its  general  counsel  that  associate  counsel 
be  empTojred,  the  client  and  not  the  genersl 
coonsei  was  IlaMe  for  the  compensation  of  the 


associate  cotiiml^^TMmble  t.  GoaidlBn  T^mt 
Ca,  148  S.  W.  9S4. 

1 166  Crex.GiT.App.)  In  an  attorney's  action 
for  compensation,  contingent  uixtn  his  estab- 
lishing lus  client's  right  to  land,  deed  from  the 
client  held  admissible  to  show  tliat  the  client's 
own  act  had  made  it  impossible  for  him  to  pre* 
cure  the  land.~Tbreadgill  v.  Shaw,  148  a  W. 
826. 

AUTHORITY. 

See  Brokers,  H  14,  102;  Prtndpal  and  Agent. 
If  108-m 

AUTOMOBILES. 

See  Mnnldpa]  Corporations.  |  706. 

AWARD. 

See  Arbitration  and  Award,  {  St. 

BAGGAGE. 

See  Innkeepers. 

BAIL 

See  Appeal  and  Bnor,  |  628. 

n.  or  ORmnrAi.  pbosboutiohb. 

{  64  Crex.Cr.App,)  Where  accused  was  charg. 
ed  with  murder  and  convicted  of  aggravated 
assault,  an  appeal  will  be  dismissed  if  the  re- 
cognizance does  not  comply  with  llie  law  xdatr 
ing  either  to  a  felony  or  a  misdemeanor  con- 
viction.—Foster  T.  Bute,  148  S.  W.  683. 

{65  (Tez.Cr.App.)  An  appeal  from  a  convic- 
tion cannot  be  sustained,  where  the  recogni- 
zance fails  to  state  the  amount  of  the  ponlah- 
ment  assessed  against  accused. — Howell  t.  State, 
148  S.  W.  302. 

S65  (Tez.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  919,  on  appeal  from  a  conviction  of 
a  misdemeanor,  a  recognizance  was  insuflicient 
which  did  not  state  the  ponishment— Lockett 
T.  State,  148  S.  W.  306. 

166  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  919,  on  appeal  from  a  conviction  of 
a  misdemeanor,  a  recognisance  was  insufficient 
whldL  did  not  define  the  offense.— lockett  T 
State,  148  S.  W.  306. 

172  (Tez.Cr.App.)  Where  a  motion  to  dls. 
miss  a  criminal  appeal  for  want  of  a  soffioient 
recognisance  was  sustained,  a  review  could  not 
be  had  by  tendering  a  sufficient  bond,  under 
Acts  29th  Leg.  c.  116,  on  a  motion  for  re- 
hearing to  the  appellate  court— Howell  t. 
State,  148  S.  W.  80^. 

{•77  (Tez.Or.App.)  Proceedings  for  the  for- 
ture  of  a  baU  twud  are,  under  Code  Cr. 
Proc  1811,  art  487,  governed  by  the  roles 
^veral^i^dTU  actions.— Sange  t.  State,  148 

Where  an  appeal  from  a  Judgment  against 
sureties  on  a  bul  bond  was  perfected  by  notice 
of  appeal  and  a  bond,  as  provided  by  Rev.  St 
1896,  art  1387,  and  the  transcript  was  not 
filed  in  the  appellate  conrt  within  90  da7s 
thereafter,  as  required  by  article  1016,  uie 
court  could  thereafter  on  a  certificate  (tf  af- 
firmance filed  by  the  state  affirm  Uie  Judgment 

BAILMENT. 

See  Warehousemen. 

1 1 1  (Mo.App.)  Bailees  are  not  premimed  to 
have  become  liable  as  insurers,  and  hence  a 
special  contract  fixing  their  liability  should  not 
be  extended  twyond  ita  obvious  scope.— Gommer- 
ciat  Electrical  Supply  Go.  t.  Missouri  Cora- 
miBsion  Co.,  148  8.  W.  996. 

The  absence  of  a  special  consideration  for  an 
afmemeut  by  a  bailee  to  be  respondble  for 
all  damages  to  Uie  property  Is  Immaterial  cx- 
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cept  BB  bearing  upon  the  qnestiou  of  Intent; 
the  bailment  Itself  being  a  sufficient  coOBldera- 

tion  for  such  aKreement.— Id. 

1 14  (Mo.App.)  In  the  absence  of  a  special 
contract  where  a  bailment  is  for  mutual  bene- 
fit, the  bailee  is  bound  to  exercise  onlj  ordina^ 
care  to  keep  the  property  safely  and  return  u 
when  the  time  of  the  bailment  has  expired,  and 
is  not  responsible  for  an  injury  occurring  with- 
out bis  fault,  but  such  liability  may  be  enlarged 
by  contract.— Commercial  Electrical  Supply  Co. 
V.  Missouri  Commission  Co.,  148  S.  W.  wS. 

Where  a  contract  of  hiring  provided  that  the 
hirer  should  be  liable  for  damages  except  those 
from  ordinary  wear  and  tear,  hirer  lield  liable 
for  a  destruction  of  the  property  by  fire.— Id. 

{21  (Tex.CiT.App.)  One  entitled  to  receive 
the  subject-matter  of  a  bailment  from  the  bailee 
has  a  right  of  action  against  him  for  conver- 
sion, though  not  a  party  to  the  contract— Kirk- 
gauick  T.  San  Angdo  Nat  Bank,  148  S:  W. 

§29  (Tex.Clv.App.)  A  third  person,  entitled 
to  the  property  bailed,  may  maintain  a  suit 
for  the  conversion  thereof  against  the  bailee 
and  bailor  Jointly  and  severally^Kirkpatrick 
V.  Saa  Angelo  Nat  Bank,  148  S.  W.  8^. 

BANKRUPTCY. 

Sm  Assignmenta  for  Benefit  of  Gredl^ra. 

n.  FBTITXOir,  ADJUDIOATIOK.  WAB- 
BAKT,  Ain>  OUBTODT  OF 
PROPEBTT. 

(A)  Jwladlotlon  and  Cohfm  of  Pvacednve 

In  General. 

{20  fArk.)  An  adjudication  that  a  mortgage 
is  invalid  as  an  illegal  preference,  does  not 
prevent  the  mortgagee  from  maintaining  an  ac- 
tion in  a  atate  court  to  foreclose  Hbe  mortgage 
so  far  as  the  same  effects  exempt  property; 
the  bankruptcy  court  having  expressly  relin- 
quished jurisdiction  of  the  part  of  the  property 
exempt— Morris  t.  Covey,  148  S.  W.  257. 

BIGHTS.  BEUEDIBS,  AND  DU- 
OHABOE  OF  BAMKBUPT. 

I  395  (Ark.)  Property  designated  and  set  apart 
for  a  bankmpt  as  exempt  does  not  pass  to  the 
trustee,  and  the  bankruptcy  court  has  no  further 
Jurisdiction  concerning  it— Morris  v.  Covey,  148 
S.  W.  257. 

8  398  (Ark.)  A  mortgage  on  exempt  and  non- 
exempt  property  of  a  bankmpt  held  not  invalid 
as  to  the  exempt  property,  though  declared  a 
iizeferenUal  transfer  by  the  bankruptcy  court — 
Morris  V.  Covey,  148  S.  W.  267. 

{426  (Ark.)  Where  the  president  and  mana- 
ger of  an  insolvent  bank  deposited  money  in  his 
hands  as  executor  in  the  bank  merely  for  his 
own  benefit,  his  act  was  a  willful  misappropria- 
tion within  Bankr.  Act  §  17,  so  that  the  claim 
of  the  eBtate  for  such  money  was  not  discharged 
by  the  discharge  in  bankruptcy.— Horris  t.  Co- 
vey, 148  8.  W.  257. 

BANKS  AND  BANKING. 

See  Bankraptcgr,  {  420;  Garnishment  {  116. 

m.  FITHOTIOIIS  AKD  DEAIJiroS. 

(B)  Hepresentatlom   of  Bank  hy  Ollleera 
and  Aarentv. 

{ 1 02  (Tex.Civ.App.)  Where  bonds  were  de- 
livered by  a  school  city  to  the  S.  bank,  which 
delivered  them  to  the  A.  bank  for  examination 
by  the  Attorney  General,  the  latter  bank  was 
the  agent  of  the  former,  and  either  or  both  of 
the  banks  were  liable  for  the  negligent  loss  of 
a  bond  while  in  the  possession  of  the  A.  bank 
— Kir^trick  v.  San  Angelo  Nat  Bank,  148  S. 


<0  Deyoalts. 

1 143  rrex.CnvApp.)  In  a  auit  against  a  bank 
for  the  wrongful  duhonor  of  hia  check,  a 
positor  makes  out  a  prima  fade  case  when  be 
shows  funds  on  deposit  snfflcient  to  pay  tbe 
check  but  for  a  particular  chaii*  to  hv  ac- 
count; the  burden  being  on  the  bank  to  csteb- 
Iiah  the  rightfulness  of  Uie  chan»  in  qnestioa.- 
£w  S*  ^^]^<'"*~'t*>  Nat  fiuk  «t  X>alh% 

{148  (T«.aT.App.)  A  depositor  who,  on 
making  a  loan  on  the  security  of  a  vendor"* 
lien  note,  drew  his  check  for  the  amount  of 
the  loan  payable  to  the  borrower,  and  tbe  bank 
paid  the  check  on  the  forged  utdotsemeDt  «f 
the  borrower's  agent,  th«  dq^tor,  having  ac- 
quired the  property  in  excess  of  tbe  amount  of 
the  check  on  foreclosing  the  secarity,  could 
not  recover  against  the  bank  for  its  wrongful 
payment  of  the  check.— Dycus  v.  Commonweal tk 
Nat  Bank  of  Dallaa,  148  S.  W.  1127. 

(H)  Aotlons. 

{227  (Tex.Clv.App.)  In  an  action  by  a  wtiuxA 
city  against  a  bank,  which  assisted  ra  floating 
bonds  approved  and  registered  by  the  Attorn;? 
Oeneral,  for  damages  for  the  negligent  less  of 
one  of  them,  held,  that  proof  of  the  value  of 
the  lost  bond  was  not  necessary.— Kii^patrick 
V.  San  Angelo  Nat  Bank.  148  S.  W.  362. 

(  229  (Twc.CiT.App.)  Where  a  bank,  employed 
to  assist  in  floating  school  bonds,  negligently 
lost  one  of  the  bonds,  and  judgment  for  its  value 
was  rendered  in  favor  of  the  school  city  it  wts 
proper,  by  way  of  indemnity  to  the  defendant, 
instead  of  requiring  the  giving  of  a  bond,  to  en- 
ter a  like  judgment  In  favor  the  bank  against 
the  school  city,  with  a  provision  that  execution 
thereon  be  stayed  until  maturity  of  the  principal 
of  the  bond,  and  on  the  coupons  attadied  there- 
to until  four  years  after  the  maturity  of  each 

sSiki'i^'srw.'sS''*'^  ^-  ^» 

BASTARDS. 
I.  nxEOimiAOT  nr  obkbblai^ 

,l.l3,(Mo.)  Where  testator's  parentage  o( 
plaiotifr  was  denied,  more  recognition  and  treat- 
ment of  him  as  testator's  child  did  not  brinjc 
bim  within  Rev.  St  1909,  {  341,  relating  to  the 
legitimization  of  bastard  children.— Uooner  t. 
Mooney,  148  S.  W.  896. 

BAWDYHOUSE. 

See  Disordsriy  House. 

BELLS. 

See  Railroads,  {{  818,  846,  348,  SSa 

BENEFICIAL  ASSOCIATIONS. 

See  lasuzanee,  {{  666-825. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  {{  398,  400:  BridenotL  H 
168,  682.  — — 

BETTING. 

See  Gaming. 

BIAS. 

■See  Jury,  {  07;  Witnesses,  {§  868,  872. 

BIDS. 

See  Judicial  Sales. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  LADING. 

Sea  Carrier^  |  83. 
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BILLS  AND  NOTES. 

8m  Appeal  wid  Srror,  J  lOlS;  Banfai  and 
Banking.  H  14S.  148:  Criminal  Law,  |  400; 
Bvidence.  Y  Forserr.  Jl  21.  28,  30,  83. 

37;  Hoaband  and  Wife,  |  25;  Mortgages,  Si 
14,  292;  Piiodpal  and  Agent.  I  136:  Trover 
and  ConTeiatoB.  f  3B;  WitneMes,  H  lOd,  240. 

BIOHT8  jum  uABnima  oh  m- 
DOBramr  ob  tbaxsfeb. 

(D)  Indar«em«nt  fov  Tvamsfer. 

S  299  (Tex.Cir.App^  In  an  action  on  a  note, 
begun  after  lapse  of  the  first  term  after  the 
ri^t  of  action  had  accrned,  where  it  was  sooght 
to  charge  an  indoraer,  under  Sayles'  Ann.  Civ. 
St  1897.  art  304,  it  is,  in  the  first  instance, 
a  matter  for  determination  of  the  court  wheth- 
er the  pleading  seta  np  a  sufficient  excuse  for 
not  institatinf;  snit  before  the  lieglnniM  of  the 
first  term.— Derrick  v.  Smith.  148  S.  W,  11T3. 

Negotiations  with  the  maker  for  settlement 
held  an  insnfficEent  excuse  for  the  delay.— Id. 

Where  a  payee  of  a  note  did  not  begin  suit 
nntU  after  tbt  expiration  of  tbe  sectHid  term 
ot  court  after  maturity,  the  indorser  cannot  be 
charged,  under  Sayles'  Ann.  Civ.  St  1897*  art 
804.-Jd. 

(D)  Bona  Fide  PvrebMwn. 

8  370  (Tex.Civ.App.)  In  an  action  by  a  bona 
fide  holder  of  vendor's  lien  notes  against  a  sec- 
ond grantee  of  the  land,  part  of  whose  land  had 
been  taken  under  title  paramount  keld^  that 
the  defense  of  partial  failure  of  consideration 
might  be  set  up.  despite  Rev.  St.  1895.  art 
807.— Brannin  t.  Richardson,  148  8.  W.  348. 

Vm.  ACTIONS. 

S  468  {Tex.Civ.App.)  In  an  action  on  two  ven- 
dor's lien  notes,  the  petition  held  to  sufficiently 
show  an  election  by  the  holder  to  dedare  the 
second  note  due  and  payable.— Derrick  v.  Smith, 
148  S.  W.  1173. 

S  475  (Mo.)  In  an  action  on  notes,  the  mak- 
ers pleaded  payment  The  reply  charged  fraud 
regarding  such  payment,  and  a  want  of  or  a 
failure  of  consideration.  Beld,  that  the  execu- 
tion of  the  notes  was  admitted. — Lindsay  v. 
Sonora  Gold  Min.  &  Mill.  Co.,  148  S.  W.  849. 

I  484  (Mo.)  In  an  action  on  notes  the  makers 
pleaded  payment.  The  reply  charged  fraud  re- 
£«rding  suc-h  payment,  and  a  want  of  or  a  fail- 
ure of  consideration.  Held,  that  payment  of 
the  notes  was  admitted.— Lindsay  v.  Sonora 
Gold  Min,  &  Mill.  C(\,  148  S.  W.  849. 

§497  (Tex.CiT.App.)  Usually  where  it  is 
BhowQ  that  plaintiff  has  acquired  a  negotiable 
instrument  before  maturity  for  value,  the  bur- 
den is  on  the  maker  to  show  that  the  plaintiff 
bad  notice  of  defenses.- Brannin  v.  Richardson, 
148  8.  W.  348. 

S  505  (Mo.)  In  an  action  on  notes,  where 
fraod  and  misrepresentationB  in  selling  corpo- 
rate stock  in  payment  was  set  up,  evidence  hh 
to  the  manner  in  which  the  stock  was  sold 
held  admissible.- Lindsay  v.  Sonora  Gold  Miu. 
&  Mill.  Co..  148  S.  W.  849. 

BLASTING. 

See  Kbuter  and  Serraot,  1  27& 

BOARDS. 

See  Counties,  ||  88-07;  Evidence,  fi  163;  Rail- 
roads, I  S2;  Schools  and  School  Districts,  | 


63. 


BONA  FIDE  PURCHASERS. 


See  Bills  anrl  Notes,  |  870;  Vendor  and  Pur- 
chaser, I  281. 


BONDS. 

See  Abatemmt  and  Revival,  I  74;  Appeal  and 
Error,  ti^SS.  792;  BaU;  Banks  and  Bank- 
inf,  U  229;  CtusUtutional  Law,  i  205; 
Bmlnent  Domain,  |  124;  Executors  and  Ad- 
ministrators, H  26,  628,  K37;  Insurance,  H 
148,  eeS;  Interest;  Mechanics'  Liens,  S  227; 
Municipal  Corporations,  SS  907-043,  1000; 
Principal  and  Surety;  Statutes,  1 120;  Tres- 
pass to  Try  Titie,  S  OS;  TiiS,  U  191,  251; 
Trover  and  Convetsion,  f  86;  vendor  and 
Purchaser,  f  64. 

BOUNDARIES. 

See  Criminal  Law,  |  304;  Drains,  |  14; 
Fences. 

X.  SESOBXPTIOir. 

1 3  (Ky.)  Where  a  corner  called  for  In  a  sur- 
vey is  a  natural  object  which  can  he  located 
on  the  ground,  courses  and  distances  must 
yield,  if  necessary,  to  reach  the  comer.- Wil- 
liams V.  Brush  Creek  Coal  Co..  148  S.  W.  372. 

S3  (Mo.Ai>p.)  A  grantor  and  Us  grantee  are 
bound  by  the  description  In  the  dMd,  and  by 
the  description  of  the  lot  as  found  In  the  re- 
corded plat  of  it,  and  not  by  temporary  stakes 
set  in  the  ground,  as  locating  or  bounding  the 
lot.— Bast  V.  Mason,  148  S.  W.  398. 

{4  (Mo.App.)  Wooden  stakes  or  pins,  abont 
an  inch  square,  driven  at  comen  of  lots,  do 
not  constitute  permanent  monuments.— Bast  t. 
Mason,  148  S.  W.  398. 

I  6  (Ky.)  Evidence  held  to  support  a  finding 
that  the  fourth  comer  of  a  survey  was  prop- 
erly located  on  tbe  ground,  so  that  the  third 
comer,  which  was  lost,  could  be  found  by  re- 
versing the  call  from  the  fourth  comer  and 
running  the  line  until  it  intersected  a  line  run- 
ning from  die  second  comer  located  on  the 
course  called  for  in  the  patent  and  the  point 
of  intersection  was  the  third  comer. — Wiluams 
V.  Brash  Creek  Coal  Co.,  148  S.  W.  372. 

II.  EVIDENCE.  ASCERTAINMENT,  AKD 
ESTABLISHMENT. 

§  37  (Ky.)  Evidence  held  to  sustain  a  finding 
looattnfT  a  boundary  line. — Wilson  v.  Johnson, 
148  S.  W.  24. 

§  46  (Mo.App.)  A  fence  put  op  by  agreement 
between  landowners  may  be  binding  as  to 
them;  but  it  is  not  binding  as  to  a  third  party 
without  notice  ot  such  agreement  or  assent 
thereto.— Bast  t.  Mason,  148  S.  W.  39& 

§  48  (Ark.)  Where  the  line  between  owners 
of  land  is  in  dispute,  and  they  establish  a 
boundary  following  it  by  possession  with  ref- 
erence to  the  bonndaiT  so  fixed  for  tbe  full 
statutory  period,  that  fine  becomes  the  bound- 
ary line.— Miller  t.  Farmers*  Bank  &  Trust 
Co.,  148  S.  W.  (03. 

BRANDS. 

See  Animals,  |  6;  Criminal  Law.  H  822,  823. 

BRIERY. 

See  Statutes,  H  78,  lOL 

BRIEFS. 

See  Appeal  and  Error,  a  767,  797»  107& 

BROKERS. 

See  Evidence,  I  129. 

X.  EMPLOYMENT  AND  AUTHORITT. 

}  14  (Ark.)  Authority  to  a  real  estate  broker 
to  sell  lands  at  a  fixed  price  on  certain  terms 
does  not  authorise  him  to  give  an  option  to 
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ga|cliaM  the  land.— Swift  t.  Erwlo,  14S  8.  W. 

An  agent  aathorized  to  sell  real  estate  is  a 
epedal  agent :  and  persons  dealing  with  him  are 
chargeable  with  notice  of  the  limitation  of  his 
iwwer. — Id. 

V.  ACTIONS  rOB  COMPENSATION. 

i  82  (Mo.App.)  Allegation  by  a  firm  of  real 
estate  brokers,  in  suing  for  commiBsion,  of  a 
contract  by  defendant  to  pay  them  any  amoant 
in  excess  of  $4,000  realized. from  a  sale,  is  not 
supported  by  a  letter  from  one  of  the  plaintiffs 
to  defendant,  stating  that  he  was  offered  |4,000 
for  defendant's  land  and  asked  no  commission, 
and  by  defendant's  telegram,  statina  Oiat  he 
would  tabe  f4.000.— Hichad  t.  Bjmnedy,  148  S. 
W.  883. 

I  85  (Ky.)  In  an  action  for  broker's  commis- 
sions, evidence  concerning  statement  made  by 
tlie  broker  with  reference  to  defendant's  farm 

SrioT  to  his  employment  was  Inadmissible.— 
toner  t.  Nail,  148  S.  W.  8. 
f  88  (Ky.)  Where  a  broker  did  not  predicate 
his  right  to  commissions  on  the  theory  that  be 
was  employed  to  sell  defendant's  farm  and  did 
sell  it.  bnt  admitted  that  defendant  sold  tfae 
farm  himself,  an  instraction  that  if  defendant 
contracted  to  pay  plaintiff  a  commission  on  the 
pnrcbase  price,  provided  plaintiff  sold  the  farm 
for  defenoant,  they  shoold  find  for  defendant 
was  not  objeeUonable  as  refnidna  plaintiff  a  re- 
covery flvan  thongli  be  was  em^oyed  and  may 
hav*  made  the  sale.— Stoner  t.  NalL  148  S. 
W.  8. 

1 88  (Tez.OiT.AppO  In  an  action  by  a  real 
estate  broker  to  recover  commisaions  which  he 
claimed  were  due  Mm  in  farOieii^  a  iial^  evi- 
dence held  insufficient  to  go  to  llie  Jnnr^Hall 

V.  Ware,  148  8.  W.  1197. 

VI.  RIGHTS,  POWERS,  AND  t.tahtt.t- 
TIES  AS  TO  THIRD  PERSONS. 

f  102  (Tex.Civ.App.)  MisrepresenUtlons  as  to 
the  ctiaiacter  of  land  are  within  the  daties  of 
an  agent  employed  merely  to  find  a  pandiaBer, 
with  no  aathorf^  to  aeU  or  exchange,  and  are 
binding  on  the  prindpaL— Martin  t.  Inoe,  148 
S.  W.1178. 

BUILDING  CONTRACTS. 

See  Contracts,  S  284;  Mechanics'  liena.  1  227. 

BURGLARY. 

See  Criminal  Law.  1}  19S,  695,  781,  78S.  764, 
826;  Witnesses.  Ii  361,  406. 

I.  OFFEHSES  AND  RESPONSIBILITT 

THEREFOR. 

{4  (Tez.Cr.App.)  A  part  of  a  room  having 
an  outside  door  and  divided  from  the  balance 
with  a  hay  partition  constituted  a  "house" 
within  the  law  relating  to  bnrglary.-^EInney 
V.  State,  148  8.  W.  788. 

II.  PROSECUTION  AStDFUNISHlEENT. 

{  19  (Tez.Cr.App.)  On  a  trial  for  burglatr, 
the  testimony  of  witnesses  that  accused  was  in 
a  store  in  the  town  in  the  forenoon  of  the  day 
of  the  bni^lary  in  the  afternoon,  and  that  they 
fixed  the  date  by  stating  that  the  store  was 
iMirglarized  that  night,  was  admissible  to  prove 
the  falsity  of  the  statements  of  accused  made 
when  caagbt  in  the  house  burglarized  that  be 
had  Jnst  walked  30  miles,  and  was  tired  and 
hungry.— SnodgrasB  t.  State,  148  S.  W.  1096. 

I  24  (Tex.Or.App.)  An  indictment  for  the  bur- 
glary ot  a  residence  In  the  daytime  need  not 
allege  whether  the  burglary  was  niwnin|»«*H  in 
the  daytime  or  nighttime.— Snodgrass  t.  State. 
148  S.  W.  1095. 

S  4 1  (Tex.Cr.App.)  In  a  ptosecntion  for  bur- 
glary, evidence  held  insufficient  to  sustain  a  con- 
vietum^Bemlinier  v.  State,  148  8.  W.  818. 


1 41  (Tex.Cr.App.)  In  a  prosecution  for  bar- 
glaiy,  circumstantial  evidence  4rM  snfflcient  to 
sustain  a  conviction.— Briscoe  v.  State,  148  S. 
W.  565. 

S41  (Tex.Cr.App.)  Evidence  in  a  trial  tot 
burglary  of  a  dwdlfng  held  to  show  that  it  was 
the  place  of  residence  of  the  owner  as  charged, 
though  he  slept  elsewhere  most  of  the  time.— 
Payne  v.  State,  148  S.  W,.  094. 

1 46  (Tex.Cr.App.)  PneecutOT  havliic  teatUM 
that  accuaed  entmd  the  honee,  and  Oat  a  aeizf 
pin  was  lost  that  evening,  and  aocoaed  baring 
denied  entering,  and  the  court  having  dutrnd 
that  the  jury  must  find  the  entry  was  with  la- 
tent to  steal,  refusal  to  charge  on  intent  t» 
steal  conceived  after  entering  waa  yropttr- 
Snodgrafli  t.  State,  148  8.  W.  1086b 

BY-LAWS. 

See  Inmranee,  H  695.  718,  724.  76a 

CALLS. 

See  Boundaries. 

CANCELLATION  OF  INSTRUMENTS. 

See  Goorta.  {  IB;  luxation,  »        800,  SU. 

CAPITAL 

Sea  Tuatton,  1  876b 

CARNAL  KNOWLEDGE 

See  Rape. 

CARRIERS. 

See  Appeal  and  Brror,  H  1060.  1058;  Com- 
merce, S  61;  Compronuae  and  Settlement; 
Cuatonu  and  Uaages;  Damages,  {  181;  Bri- 
dence,  l|  419,  6«i.  668:  BaUroads;  Street 
BaUrMifi;  Trial.  Ii  104.  261.  286. 

I.  OONTBOI.AHDBEOIIIiATIOXOr 
OOlfMOV  OABBIEBS. 
(A)  Im  OenerjJ. 

I  (2  (McApp.)  An  ordinance  requiring  a 
street  railway  company  to  furnish  transfers  to 
enable  passengers  to  go  by  reastmably  direct 
routes  does  not  deprive  the  company  as  a  car- 
rier from  malting  reasonable  rules.— Duke  v. 
MetropoUtan  StTBy.  Co.,  148  S.  W.  166. 

(B)  Intoratate  mmd  InterastiOMU  Trus- 
portatlon. 

1 3S  (UcApp.)  A  shipper  la  properly  required 
to  pay  the  full  freight  rate,  established  under 
the  interstate  commerce  law,  though  the  car- 
rier  has  through  mistake  contracted  to  carry  at 
a  lesser  rate.— Dunne  &  Grace  v.  St.  Louis  ft 
S.  W.  Ey.  Co.,  148  S.  W,  997. 

n.  OABBIAOE  OF  OOOM. 
(A)  DellTsrr  to  CarFlev. 

1 39  (Ky.)  Where  a  carrier  holds  itself  out  u 
only  engaged  in  the  carriage  of  specified  article*, 
it  is  under  no  obligation  to  carry  other  things.— 
Louisville  &  N.  R.  Co.  v.  Bigdon.  148  S.  W.  26. 

No  length  of  time  or  manner  of  treatment  or 
habit  of  dealing  will  discharge  a  common  car 
rier  when  requested  from  the  obligation  to  fur- 
nish to  the  public  the  mrioe  it  H  eogaced  ia 
performing. — Id. 

i  39  (Tenn.)  A  common  carrier  need  not  re- 
ceive for  transportation  goods  from  any  person 
other  than  the  owner  or  his  duly  authorised 
agent— Drake  v.  Naahvl^  O.  &  St  H  B.  Cm 
lis  &  W.  214. 

1 40  (Ky.)  A  railroad  oon^any  owes  to 
tabllshments  connected  with  its  line  1^  spur 
track  the  same  duty  to  furnish  shipping  facil- 
ities as  it  does  to  persons  whose  shipments  are 
situated  immediatdy  on  ite  main  road.— Lonie- 
Tllle  *  N.  a.  Ou  T.  Hifdon.  148  &  W.  SOL 
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I4S  (Ky.)  Om  nwtaliiliif  lorn  bj  a  caMer't 
rexDMl  to  tnnaport  ^Ight  <m  itlptilated  ratn 
may  recorer  Ion  Rnitalned  on  eontracti  made 
on  the  faith  of  nich  rates.— Loaisrille  A  M.  B. 
Co.  T.  Hlfdom  148  8.  W.  26. 

<Xn  Tnuspmrtatlos  •»<  DaIItmt  br 
Carrier. 

i  77  (Ark.)  A  contract  by  a  carrier  to  tranc- 

EDrt  and  deliver  freight  imposes  on  It  the  ob- 
gation  to  timu^rt  the  ^Ight  safely  and 
promptly  to  die  point  of  destination  and  then 
to  ddiver  the  same  to  the  coBBlgnec.— Chicago, 
B.  L  &  P.  By.  Co.  T.  King,  148  8.  W.  1085. 

f  83  (Tenn.)  Billing  of  goods  to  shipper'a  or- 
der, with  draft  on  consignee  attadied  to  UU 
«f  ladtag.  held  to  indicate  that  the  carrier's 
doty  to  deliver  woold  not  arise  nntil  the  bill 
of  lading  was  presented  to  it— Louisville  &  N, 
B.  Go.  V.  United  States  Fidelity  &  Guaranty 
COy  148  3.  W.  671. 

C«rrier*8  wrongful  delivery  of  goods  to  con- 
signee wlthont  presentation  of  the  bill  of  lad- 
ing held  to  constitute  a  conversion,  from  the 
liability  of  which  it  was  not  relieved  by  the 
&ct  that  the  conaigDOT  failed  to  recovtt  the 
goods  fnm  consigoee.— Id. 

i  84  (Ky*)  A  railroad  company  may  have  yards 
for  its  convenience  in  handlii^,  atorins.  and  die- 
tribnting  fre^ht,  and  will  not  be  obliged  as  a 
common  carrier  to  transport  freight  from  one 
point  in  the  yards  to  another  for  the  convenience 
of  shippers.— Louisville  A  N.  B.  Co.  v.  Higdon, 
148  S.  W.  26. 

A  railroad  company  held  not  entitled  to  ar- 
bitrari^  divide  its  tracks  or  system  and  desig- 
nate a  part  as  yards  or  swltdiing  limits,  and 
assert  that  It  owes  no  duty  as  a  carrier  on  that 
part— Id. 

(■)  Delay  la  Traasportattaa  ar  Dallvarr. 

I  tOS  (Ark.)  A  carrier  Is  liable  for  special 
damages  for  breach  of  a  contract  to  transport 
freight  within  a  reaFonable  time  only  when  no- 
tice of  the  special  circumatances  is  given  to  It 
at  or  beffwe  the  time  the  shipment  i>  made.-— 
Chicago.  B.  I.  ft  P.  By.  Go.  t.  King,  148  S.  W. 
1035. 

Where  an  agent  of  a  carrier  received  freight, 
but  ne^gently  failed  to  deliver  the  same  to  the 
consignee,  though  notified  of  the  facts  requiring 
a  prompt  delivery,  the  consignee  coold  recover 
special  aamages  occasioned  by  the  delay  in  the 
delivery. — Id. 

JIOS  (Mo.App.)  The  carrier  not  having  been 
ormed  of  the  shipper's  intention  to  transport 
the  goods  for  the  purpose  of  a  sale  thereof  at 
a  certain  time  which  he  had  advertised,  is  not 
liable,  because  of  its  delay  in  transportation, 
for  the  consequential  damages  of  loss  of  profits 
from  such  sale,  even,  were  they  not  too  remote 
and  speculative.— Dunne  ft  Grace  v.  St.  Louis 
&  &  W.  Ry.  Co.,  148  S.  W.  997. 

(H)  UaUtatlon  at  X^blUfr. 

I  IBS  (lennj  A  shipper's  rl^t  to  recover  for 
loss  of  a  shipment  following  an  nnaDUioiised 
diversion  thereof  held  not  precluded  by  a  foil- 
ure  to  make  a  written  claim  within  30  days 
after  arrival  of  the  shipment,  where  the  ship- 
ment was  wholly  valueless  on  reaching  iu  des- 
tlAadcm,  and  waa  burned  in  the  yards  with 
knowledge  <a  the  asent  of  the  last  carrier.— 
Drake  v.  Nashville,  C.  ft  St  L.  B.  Co.  148  8. 
W.  214. 

(I)  Ooaneetlav  Oarrlers. 

i  174  (Tenn.)  A  connecting  carrier,  in  receiv- 
ing a  car  load  of  freight  under  a  contract  of 
tran^wrtation  over  several  specified  lines,  owed 
a  contract  duty  to  the  shipper  not  to  divert  the 
ear  without  her  consent.- Drake  v.  Nashville,  C. 
ft  St  L.  R.  Co.,  148  8.  W.  214. 

Wiiere  the  second  carrier,  under  a  contract 
for  shipment  of  freight  over  several  lines,  re- 


foiNa  to  carry  It  over  die  route  specified,  it  iM 
the  Initial  carrier's  duty  to  receive  the  freight 
back  and  call  upon  the  shipper  for  further  In- 
Btmctions,  in  the  absence  of  which  Qie  freight 
shonld  be  letomed.- Id. 

i  1 77  CTenn.)  Where  a  car  load  of  fruit  trees 
was  routed  over  several  connecting  lin^  under 
a  contract  of  shipment  the  initial  carrier  la  lia- 
ble to  the  shipper  for  loss  of  the  freight  on  its 
being  diverted  by  a  second  carrier  frmn  the 
route  specified;  the  initial  carrier  having  par- 
ticipated in  snch  dlverrion.— Drake  v.  Nashville, 
C.  JTst  L.  E.  Co.,  148  S.  W.  214. 

Where  a  car  load  of  fruit  trees  was  routed 
over  specified  railroads,  another  line,  which  re* 
eeived  the  shipment  under  aa  nnautborlied 
diverdon  thereof  by  the  second  carrien  is  liable 
to  the  shipper  tor  loss  following  the  diversion ; 
It  having  received  the  car  without  snfBdent 
shining  instructions.— Id. 

Where  a  shipment  of  fruit  trees  routed  over 
H>ecified  connecting  lines  was  diverted  by  the 
first  two  carriers  without  authority  to  a  line 
not  included  In  the  contract  and  that  line  re- 
ceived the  shipment  without  sufficient  shipping 
instructions,  the  three  carriers  are  jointly  ana 
severally  liable  for  lots  resulting  to  the  ship- 
ment—Id. 

1 180  rrend.)  Under  Act  Cong.  Feb.  4,  1887, 
as  amended  by  the  Carmack  amendment  of  June 
28,  1906,  an  Initial  carrier,  under  a  contract  of 
irtiipment  of  a  car  load  of  fruit  trees  over  spec- 
ified connecting  lines,  held  liable  for  loss  follow- 
ing unauthorized  diversion  of  the  shipment  from 
the  specified  route  by  the  second  carrier,  though 
Ihe  contract  purported  to  limit  liabiliCr  to  an 
agreed  valuation.— Drake  v.  NariivlUet  0.  ft  St 
Z..  B.  Co.,  148  S.  W.  214. 

(J)  Ckarsas  and  Uaaa. 

1 180  (Ky.)  It  a  carrier  has  no  established 
rate  which  covers  the  service  requested.  It  is 
bound  to  fix  a  reasonable  rate  therefor.— Louis- 
ville ft  N.  R.  Co.  V.  Higdon,  148  S.  W.  26. 

A  carrier  may  classi&  freight  and  make  a  dif- 
ference in  charges  for  different  Unds  of  freight 
—Id. 

f  1 80  (Tex.Civ.App.)  A  carrier  quoting  a  rate 
to  a  shipper  held  estopped  from  claiming  a 
higher  rate.— Freeman  v.  Kemendo,  148  S.  w. 
605. 

A  rate  quoted  for  an  intezatate  shipment  and 
acted  on  by  a  shipper  held  to  govern  in  the  at>- 
sence  of  a  published  rate  as  required  by  the 
Interstate  Commerce  Act  as  amended.— Id. 

(K)  DIaerlmlnatloB  aad  Overebars*. 

{  199  (Ky.)  A  carrier  by  railroad  in  the  dis- 
charge of  Its  duties  to  the  public  must  use  all 
the  tracks  set  apart  for  the  transportation  of 
freight,  and  treat  without  favor  or  discrimina- 
tion all  persons  offering  freight  to  it  for  car- 
riage.—LouIsviUe  ft  N.  B.  Co.  V.  raigdon,  148  S. 
W.  26. 

When  a  carrier  pubUshes  a  rate  for  a  certain 

service,  it  must  furnish  to  all  persons  demand- 
ing snch  service  the  same  rate.— Id. 

A  carrier  having  fixed  a  rate  tor  specified 
serrice  and  being  engaged  In  furnishing  such 
service  to  others  could  not  justi^  its  refusal 
to  perform  the  service  for  plaintiff  because  the 
rate  was  confiscatory. — ^Id. 

1202  (Ho.App.)  Where  the  initial  carrier 
turned  over  the  shipment  to  the  connecting  car- 
rier vrithout  requiring  advancement  of  the  ac- 
crued freight  and  the  connecting  carrier,  assert- 
ing the  lien  of  both,  collected  an  excessive 
charge,  the  Initial  carrier  is  liable  for  the  ex- 
cess, though  the  connecting  carrier  retained  it 
—Dunne  ft  Grace  r.  St  Lonls  ft  8.  W.  By.  Go„ 
148  B.  W.  997. 

m.  OARBIftOE  OF  UVX  BTOOX. 

I  219  (Tex.Cnv.Anp.)  Under  Acts  2«th  Leg.  a 
125,  permitting  suit  against  any  railroads  emk- 
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eerned  hi  transportatloii  of  goods,  wbere  an  In- 
trastate BhiioneDt  of  live  stock  U  sent  over  two 
TSllroads,  the  initial  carrier  Is  liable  for  all 
damaees  Incnrred  either  on  Its  line  or  that  of 
a  connectinff  carrier.— <3alTeston,  H.  &  S.  A. 
Ry.  Co.  V.  Young  &  Webb,  148  S.  W.  1113. 

It  is  tbe  dnty  of  an  initial  carrier  of  live 
stock  to  famish  a  car  jeasonably  safe  and  snit- 
able  for  their  transportation.— Id. 

{228  (Tex.GiT.App.)  Act  of  1889  (Acts  26th 
htg.  c  125),  pxoTiduig  for  the  apportfonment  of 
damages  between  connecting  carriera,  held  not 
to  place  the  burden  on  the  shipper  of  proving 
the  damages  done  on  each  line-  tbe  initial  car- 
rier being  liable  to  him  for  all  damages.— Gal- 
vestoa,  H.  ft  S.  A.  By.  Oo.  t.  Xonng  ft  W«bb> 
148  S.  W.  1118. 

tV.  OARRIAOB  OF  PA8SEHOEB8. 
<B)  Psres,  TIeketa.  mmA  Special  ComtrscCs. 

{2531/2  (Tez.CiT.App.)  Tbe  anti-pass  law  does 
not  affect  a  contract  of  a  railroad  in  effect  be- 
fore such  law  was  in  force,  providing,  as  part 
of  the  consideration  for  fumlahing  ties  to  the 
railroad,  the  fuml^Ing  bj  it  of  transportation 
over  its  lines  to  the  employ^  of  the  other  par- 
ty while  in  performance  of  the  contract— St 
Louis  Southwestern  Ry.  Co.  v.  Mitchell-Crit- 
tenden Tie  Co.,  148  S.  W.  1191. 

The  agreement  of  a  contract  for  famishing 
ties  for  a  railroad,  part  to  be  delivered  in  and 
part  out  of  tbe  state.  In  effect  before,  and  tbere- 
foxe  unaffected  by,  the  Texas  antl-paas  law, 
that  as.part  consideration  for  famishing  them 
the  Tailroad  shall  fumis'h  transportation  over 
its  line  to  the  employes  of  the  tie  company 
while  performing  the  contract,  is  not  impaired 
by  the  provision  that  the  transportation  shall 
not  be  furnished  if  the  agreement  to  do  so  shall 
be  held  Invalid  under  tbe  law  of  any  state.— Id. 

(D)  PenoMl  iBjnrlea. 

1 283  (Ark.)  A  railroad  company  was  liable 
for  injories  to  a  passenger  from  inexcusable  as- 
sanlt  by  its  conductor.— St  Louis  Southwestern 
Ry.  Co.  V.  MaUard,  148  S.  W.  261. 

{283  (Ky.)  A  carrier  is  absolutely  liable  to 
the  extent  of  compensatory  damages  for  the 
tortious  acts  of  its  employ^  committed  while 
acting  within  the  scope  of  the  employment,  and 
it  cannot  excuse  itself  by  proving  the  insanity 
of  its  employ^  and  its  ignorance  of  his  condi* 
tion^— Chesapeake  ft  O.  By.  Go.  t.  Francisco', 
148  S.  W.  43. 

<  287  (Mo.App.)  A  street  car  company,  whose 
venicle  is  started  before  incoming  passengers 
have  seated  themselves,  is  liable  If  It  Is  started 
so  violently  tliat  they  are  injured. — Gabriel  r. 
Metropolitan  St.  Ry.  Co.,  148  S.  W.  168. 

{  305  (Mo.App.)  Where  a  motorman,  after  an 
explosion  in  Uie  controller  box,  permitted  tbe 
car  to  run  for  several  blocks  after  the  explo- 
sions and  flames  began,  there  was  a  causal 
connection  between  uie  panic  among  the  pas- 
sengers, by  which  plaintiff  received  a  nervous 
shock,  and  the  oegligence  of  tbe  motorman.— 
Logan  V.  United  Bys.  Co.  of  St  Louis,  148  S- 
W.  444. 

{307  (Mo.App.)  A  carrier  cannot  relieve  It- 
(  from  liability  for  consequences  of  its  neg- 
ligence by  a  contract  of  a  passenger  contained 
In  a  free  pasa.— Huckstep  v.  St  Louis  ft  H.  Ry. 
Co.,  148  S.  W.  988. 

{317  (Mo.App.)  In  an  action  for  Injariea  to 
a  street  car  passenger  while  attempting  to 
board  a  street  car,  plaintiff  having  shown  that 
the  motorman  asked  htm  to  board  the  car 
while  it  was  moving,  testimony  of  a  third  per- 
son that  as  the  car  was  coming  to  a  stop  he 
boarded  It,  but  that  before  others  could  do  so  it 
Bttrted  with  a  jerk,  held  admissible  to  coi^ 
roborate  plaintiffs  theory.— Fults  v.  Metropoli- 
tan St  Ry.  Co.,  148  S.  W.  210. 

}3I7  (Tex.Civ.App.)  Id  a  street  car  passen- 
gtt's  action  for  injuries  to  his  arm  bj  being 


struck  by  attbtber  car  going  artmnd  a  carte, 
the  company's  rule  prohibiting  cars  from  pass- 
ing on  curres  was  admissible  as  tendinc  to 
show  negligence,  irrespectiTe  of  whether  plain' 
tiff  knew  of  the  mle. — Boldt  v.  San  Antonio 
Traction  Co.,  148  S.  W.  831. 
{318  (Tex.Giv.App.)  Verdict  for  passenger  for 

Sersonal  injuries  AeZd  supported  by  the  evi- 
ence,  wbere  It  showed  that  no  employ^  of  the 
company  was  present  to  ascertain  the  condi- 
tion of  the  car  steps  before  passennrs  com- 
menced to  alight- Houston  ft  T.  a  B.  Ca  r. 
Henderson,  148  S.  W.  814. 

1318  (Tex.Giv.App.)  Evidence  Md  Insufficient 
to  raise  tbe  issue  as  to  whether  a  passenger 
stepped  into  a  hole  in  tbe  street  as  ^  was 
aligbting  from  a  street  car.— San  Antonio  Trac- 
tion Co.  V.  Hauskins.  148  S.  W.  1100. 

S3I9  (Ark.)  A  verdict  for  (4.150  for  injuries 
from  assault  by  a  railroad  conductor  on  a  pas- 
senger Acid  excessive  to  tiie  extent  of  $2,000; 
there  being  no  showing  that  the  injury  was 
permanent  or  that  future  earning  capacib[  was 
impaired.— St  Louts  Southwestern  By.  Ga  t. 
Slallard,  148  S.  W.  261. 

(319  (Ark.)  Where  a  ^rl  eight  yean  of  age 
and  her  brother  less  than  three  years  of  age, 
were  takeu  by  their  mother  to  defendant's  sta- 
tion, and,  finding  no  fire  in  the  waiting  room, 
the  mother  requested  defendant's  agent  to  build 
a  fire,  which  he  undertook  to  do,  but  which  did 
not  burn,  there  was  no  willfnlness  or  conscious 
indifference  to  consequences  from  which  mslice 
could  be  inferred,  so  as  to  warrant  recovery  of 
punitive  damages.— St.  Louis  Soutbwestem  Ry. 
Go.  T.  Svens,  148  8.  W.  264. 

{319  (Ky.),A  verdict  of  $600.  in  an  action 
against  a  carrier  for  the  tortious  acts  of  its 
conductor  in  cursing  a  passenger,  where  the 
court  could  not  say  as  a  matter  of  law  that  the 
evidence  showed  that  the  conductor  was  insane 
so  that  exemplary  damages  could  not  be  allow- 
ed, is  not  excessive.- Chesapeake  ft  O.  Ry.  Co. 
T.  Francisco,  148  S.  W.  46. 

{320  (rez.Civ.App.)  Evidence,  tn  a  street 
car  passenger's  action  for  injunes  to  his  arm. 
which  was  broken  by  being  struck  by  another 
car  which  bia  car  passed  on  a  carve,  held  ^  to 
make  it  a  jury  question  whether  the  passin; 
of  the  two  cars  on  a  curve  was  negligenrf 
proximately  causing  the  Injoiy^Bcddt  v.  Saa 
Antonio  Traction  Co.,  148  S.  W.  881. 

S  320  (Tex.GIv.App.)  In  an  action  for  inju- 
ries to  a  passenger  in  aligbting  from  a  stre<-t 
car,  it  was  improper  for  the  court  to  submit  tb<> 
issue  whether  the  conductor  failed  to  asrist  h^r 
to  alight  and  whether  he  informed  her  of  the 
existence  of  a  hole  In  the  street  into  which  she 
subsequently  stepped.— San  Antonio  Ttaetion 
Co.  vT  Hauskins,  148  S.  W.  UOa 

{321  (Tex.Civ.App.)  In  an  action  for  In^n* 
ries  to  a  street  car  passenger  after  alighting 
from  a  car,  an  instruction  held  erroneous  as 
placing  the  burden  on  defendant  of  abowlng  not 
only  that  plaintiff  alighted  safely  and  was  in- 
jured after  she  had  a^ted  by  stemrfng  into  a 
hole,  but  also  diat  defendant  stopped  Uw  car  at 
a  reasonably  safe  place  for  passenger*  to  alight 
—San  Antonio  Traction  Oo.  T.  HanaUn^  148 
S.  W.  1100. 

Defendant  held  entitled  to  an  instruction  that 
if  plaintiff  stepped  into  a  hole  and  was  Injured 
after  she  bad  alighted  with  safety,  defendant 
was  not  liable,  and  also  to  an  instruction  that 
tbe  jury  should  disregard  tbe  issues  made  by 
the  pleadings  as  to  the  oondnetor's  dn^  to  as- 
sist her  to  aligbb— Id. 

(99)  OoKtiiltntovr   HcallnBoe   mt  Pevsoa 
lHj«r*«. 

{ 328  (Mo.App.)  Where  a  person  who  had 
frequently  boarded  a  moving  street  car  was  ask- 
ed by  the  motorman  to  board  a  car  while  mov- 
ing, there  was  an  Invitation  to  him  to  board 
the  car.— Fults  t.  Metropolitan  St.  By,  Gft« 

148  8.  w.  sua 


Digitized  by 


Google 


1217 


INDBX-DIOEST 


OoatfelMtliHU 


1 349  (Tex.Civ.App.>  Testimony  of  a  medical 
expert  that  a  woman  in  a  pregnant  condition 
is  more  careful  to  AToid  injorj  held  iaadmiMi- 
ble  on  the  issue  of  whether  the  street  car  was 
moving  when  Bhe  attempted  to  alight.— Small 
T.  San  Antonio  Traction  Co.,  148  S.  W.  833. 

Evidence  that  a  passenger  injured  in  alight- 
ing is  habitually  very  careful  to  avoid  injury 
held  inadmissible  on  the  issue  as  to  whether 
the  passenger  waited  until  the  car  stopped  be- 
fore alighting.— Id. 

f  347  (Tex.Giv.App.)  Evidence,  in  a  street 
car  passenger's  action  for  injury  to  his  arm, 
while  it  was  resting  on  the  sill  of  the  car 
window,  by  another  car  striking  it  while  going 
around  a  cnrra,  held  to  make  it  a  Jury  qaes- 
tion  whether  plaintiff  was  guilty  of  contribu- 
tory negligence. — Boldt  v.  San  Antonio  Trac- 
tion Co.,  148  S.  AV.  831. 

1 347  (Tex.CiT.App.)  Plaintiff's  allegation  and 
evidence  that  the  street  car  from  which  she 
was  thrown  while  alighting  had  stopped  liptd 
not  to  authorize  or  require  the  court  to  submit 
issue  of  whether  the  car  was  jerked  while  yet 
moving.— Small  v.  San  Antonio  Traction  Co.. 
148  S.  W.  833. 

$348  (Tex.CiT.App.)  Where  the  sole  negli- 
gence relied  on  was  the  sudden  moving  of  a 
street  car,  claimed  by  plaintiff  to  hare  stopped 
before  she  attempted  to  alight,  it  was  not  error 
to  instruct  that  there  could  be  no  recoTery  if 
the  passenger  was  injured  while  attempting 
to  alight  from  a  moving  car. — Small  v.  San 
Antomo  Traction  Co.,  148  S.  W.  833. 

An  inatraction,  in  an  actioii  for  injuries  to 
an  alighting  passenger  from  being  thrown  by 
the  sudden  motion  of  the  car  after  it  had 
stopped,  that  ther^  could  be  no  recovery  if  the 
injured  passenger  attempted  to  alight  from  a 
car  Id  motion,  held  not  misleading,  since  the 
jury  could  not  hare  understood  that  "motion" 
referred  to  a  moTement  of  the  ear  after  it 
had  stopped.— Id. 

m  Bleatlom  mt  P«ss«BS«ni  aad  lairnder*. 

f356  (Mo.App.)  A  street  car  passenger  who 
obtains  a  transfer  most  inform  himself  of  the 
manner  in  which  it  may  be  used,  and,  where 
the  rules  require  a  resort  to  the  most  direct 
route  to  his  destination,  be  cannot  take  a  cir- 
cuitous route  and  compel  the  acceptance  of  his 
transfer.— Duke  T.  Metropolitan  St  Ry.  Co., 
148  S.  W.  166. 

(H)  Pal«e«  Cars  amC  BleaplMv  Cnn. 

1412  (Tenn.)  A  sleeping  car  company  is  lia- 
ble for  expulsion  of  a  passenger,  due  to  selling 
him  a  deeping  car  ticket  over  a  route  between 
two  points  other  than  that  called  for  his 
railroad  ticket,  where  the  ticket  was  In  the 
possession  of  the  sleeping  car  company's  agent 
and  subject  to  inspection.- Nashville,  C.  &  St. 
14.  Ry.  Co.  v.  Price.  148  S.  W.  219. 

1 414  (TeuQ.)  A  railway  company  is  liable 
for  expuMon  of  a  passenger  from  a  Pallmaa 
car.  due  to  a  mistake  of  the  company  while 
acting  as  an  agent  of  the  sleeping  car  company, 
and  while  operating  in  connection  with  other 
roads  a  line  of  through  sleepers  between  two 
points,  in  giving  him  a  sleeping  car  ticket  good 
between  those  points,  but  not  over  the  route 
covered  by  bis  ticket.— Nashville,  C.  &  St  K 
Ry.  Oo.  T.  Price,  148  S.  W.  219. 

CARRYING  WEAPONS. 

See  Weapona. 

CAHLE. 

See  Animals;  Larceny.  H  47,  61,  S5;  Stat- 
utes, I  141. 

CAUSA  MORTIS. 

See  Gift  K  66,  Sa 


CERTAINTY. 

See  Damages,  1 6. 

CERTIFICATE. 

See  Appeal  and  Bnor,  |  eS7;  iBinranee,  H 
867,  825.  * 

CERTIORARI. 

See  Intoxicating  liquors,  |  76. 

H.  PROOEEDIKGS  AKD  DETSB- 
MXMATIOH. 

158  (Mo.App.)  The  court  on  cerdorari  can 
only  examine  the  record,  and,  where  it  shows 
that  the  proceedings  are  of  matters  over  which 
the  inferior  court  has  exclusive  jurisdiction  and 
that  it  has  not  exceeded  its  jurisdiction,  it  can- 
not  interfere.— State  ex  rel.  Gloyd  t.  GiUwrt^ 
148  S.  W.  125. 

CHALLENGE. 

See  Jury,  H  90-lia 

CHANGE  OF  VENUE. 

See  Criminal  Law,  »  121,  126. 

CHARACTER. 

See  Wtnesses,  H  387-861. 

CHARGE. 

See  Carriers,  U  85,  45,  189,  199,  202. 
To  jury,  see  Criminal  Law,  ||  761-828. 

CHARTER. 

See  Mnnldpal  Corporations,  11  60,  168,  ^32, 
861,  018,  1084:  Railroada, 

CHATTEL  MORTGAGES. 

See  Insorance,  i  380. 

CHEAT. 

See  False  Pretenaea;  Fraud. 

CHILDREN. 

See  Bastards;  Divorce,  I  806:  Infanta;  limi- 
tation of  Actions,  I  72:  Ne^gence,  H  23, 
85,  136;  Parent  and  Child;  Railroads,  |{ 
338,  848. 

CIRCUMSTANTIAL  EVIDENCE. 

Sea  Criminal  Law,  1784;  SMdence.  {  fi87. 

CITIES. 

See  Municipal  Corporations. 

CLAIMS. 

See  Counties,  If  202,  204:  Bxecutora  and  Ad- 
ministratora,  il  261,  262. 

CUSSIFICATION. 

See  Constltndonal  Law,  |  20Ck 

CLERKS. 

See  Criminal  Law.  H  822,  328. 

COLLATERAL  ATTACK. 

See  Executors  and  Admlnlstratori,  I  888; 
Judgment,  H  490,  829. 

COMBINATIONS. 

See  Judicial  Sales. 


For  essM  Id  Dso.  Dig.  A  Am.  Dig.  Kay  No.  Ssrtas  ft  inOasiS  see  mm»  topio  and  ssettoa  Q)  NUKBSB 
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COMMERCL 

I.  rOWSB  TO  REGVIiATB  m  OBH- 

iaii.*T- 

1 12  <Mo.App.)  The  Federal  BmpIoyer'B  Ina- 
bility Act  (Act  Cong.  April  22,  1908)  euper- 
sedes  the  law  of  the  state  in  so  far  as  the  lat- 
ter covers  the  same  field,  though  the  state 
statute  was  enacted  prior  to  the  federal  act, 
and  at  a  time  Congreas  had  not  acted  on  the 
subject—Rich  t.  St  Louis  &  8.  F.  B.  Oo.,  148 
S.  W.  1011. 

H.  8XTBJE0T8  OP  BEGIRLATIOX. 

1 27  (Mo.App.)  A  switdiman.  engaged  in 
switching  in  a  railroad  division  yards  in  the 
state  a  car  loaded  with  freight  and  in  transit 
from  the  state  to  another,  is  engaged  in  inter- 
state commerce  within  the  Federal  Employer's 
Liability  Act  (Act  Gong.  April  22,  190S).— 
Rich  v.  SL  Lonls  A  S.  F.  B,  Co.,  '148  S.  W. 

i27  frex.CaT.Aim.)  Wbeie  aawftchyard  clerk 
He  taking  data  from  cars,  some  of  which  had 
just  arrived  from  outside  the  state,  but  none 
of  which  were  shown  to  be  destined  for  any 
such  points,  was  killed  by  a  switch  engine  oper- 
ated by  the  local  switch  cnw,  the  cause  of  ac- 
tion for  his  death  was  not  GontzoUed  by  the 
federal  Empl^er*!  Liability  Act— St  Lonio.  S. 
F.  ft  T.  By.  Co.  T.  Seale,  148  B.  W.  1008. 

m.  MEAHa  AKD  METHODS  OF  REG- 
VIATXON. 

161  (Ky.)  A  railroad  doing  both  interstate 
and  intrastate  business  held  not  entitled  to 
claim  that  performance  of  certain  services  with- 
ODt  discrimination  with  reference  to  intrastate 
commerce  would  impose  an  unjust  and  nnrea- 
eonable  burden  on  its  interstate  business,  in 
violation  of  Const  U.  S.  art  1,  1  8,  subsec.  3.— 
LoaisTille  &  N.  B.  Co.  t.  Higdon,  148  S.  W. 
26. 

COMMERCIAL  PAPER. 

See  BHb  and  Notei. 

COMMISSIONERS. 

See  Elections,  |  47. 

COMMISSIONS. 

See  Broken,  H  82-88. 

COMMON  CARRIERS. 

See  Carrlen. 

COMMON  UW. 

See  Trial,  K  IK,  166. 

i  1 1  (Tenn.)  When  there  is  a  conflict  be 
tween  the  common  lav  and  a  statute,  or  a 
statute  undertakes  to  regulate  an  entire  subject, 
the  proTlsiona  of  the  statute  most  preTail.— 
GrBTfli  T,  lUinois  Cent  B.  Co.,  148  S.  W.  239. 

COMMON  SCHOOLS. 

See  Sc)iools  and  School  Districts. 

COMMUNITY  PROPERTY. 

Sea  Husband  and  Wife,  it  267,  273. 

COMPENSATION. 

See  Attomer  and  CUent:  Brokers.  «  82-88; 
Eminent  Domain,  f|  71-146,  270. 

COMPETENCY. 

See  Joi^^  90-110:  Trial,  i  88;  Witneases, 


H  48-j 


Sea  FlMdIns> 


QOMPUINT. 


COMPROMISE  AND  SEHLEMENT. 

See  Baiiroads,  {  17;  B^rence;  BeirieriB. 

S20  (Mo.App.)  Where,  as  part  of  a  setfle- 
ment  for  injuries  to  a  passenger.  It  was  agreed 
that  plaintiff  should  have  the  services  of  u 
expert  surgeon  at  defendant's  expense,  onauc- 
cessful  services  rendered  by  his  assistant  kdd 
not  a  performance  of  the  contract — McDaniel 
V.  United  Bys.  Co.  of  St  Louis,  148  S.  W. 
464. 

plaintiff  Md  not  to  have  accepted  the  treat- 
ment of  the  assistant  of  an  expert  pliyslciao 
as  and  for  performance  of  defendant*!  con- 
tract to  furnish  treatment  by  the  expert  him- 
self at  defendant's  expense.- Id. 

i  23  (Tex.GiT.App.)  Evidence  Md  to  support 
a  finding  that  a  settlement  of  a  contract  of  sale 
was  made  under  a  mutual  mistake  of  fact  ao- 
thorixing  teliet— Yates  r.  Billings,  148  S.  W. 

iiaa 

COMPUTATION. 

See  Ttm^  |  9. 

CONCEALED  WEAPONS. 

See  Weapons. 

CONCLUSION. 

See  Criminal  Law.  I  448;  Haadbig,  |  & 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Insurance.  H  810-362,  388;  Sales,  H  28B, 
288;  Telegraphs  and  Telephones,  |  7. 

CONFESSION. 

See  GrinOnal  Law,  |  S30. 

CONFIDENTIAL  RELATIONS. 

See  Witnesses,  {  202. 

CONFLICT  OF  UWS. 

See  wine,  I486. 

CONNECTING  CARRIERS. 

See  Carriers,  H  174r-180,  210,  22& 

CONSIDERATION. 

See  Bailment,  |  11;  BOla  and  Notea.  1  870: 
Conitracta,  1|  81,  102,  128;  Ptlndpal  mi 
Surety,  |  8£ 

CONSPIRACY. 

See  TuatioB,  |  809. 

CONSTITUTION. 

See  Insurance,  K  600,  718,  724. 

CONSTITUTIONAL  UW. 


I  10%;  Hlghw: 


8  *v7a,  u^u./ays,  J  129:  Indictment  and 
Information,  |  32;  Jury,  f  68;  licena^l 
7;  Municipal  Corporations,  il  111,  887: 
Statutes,  M  18,  76.  97,  101.  U7,  118,  141; 
Taxation.  |  236;  Weapons,  j  8. 

n.  ooNsrouoTioir.  oferatioe, 

AHB  EOTOBOmiBHTOr  OOH- 
STITUTIOEAI,  PBOVmOXB. 

1 14  (Tenn.)  Although  Im^lcatiou  may  be 
drawn  £rom  constitutional  pxotJbIdiib  to  sop- 
port  powers  conferred  or  reBtraints  oa  powers, 
they  can  be  eo  drawn  only  irbma  tha  iraole  ia- 
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itrnment  jostlfief  tiiaiiL!— Pnseott  T.  Dnneui, 

148  S.  W.  229. 

I  IS  (Tenn.)  It  a  clause  of  the  rtate  Ooniti- 
tation  by  itaeU  ii  of  doobtfal  import,  tbe  whole 
iiiBtniment  ibonld  be  emnined  to  aacertain 
the  true  intent  of  the  clause  in  question.— Pna- 
cott  T.  Dnncan.  148  S.  W.  220. 

{  18  (Tenn.}  The  object  of  conatrnction  of  a 
constltation  is  to  give  effect  to  the  intent  of 
the  people  adopting  It,  but  this  latent  most  be 
found  in  the  instrument  itaelf,  and  it  ia  pie- 
aumed,  unless  ezaminal^n  of  the  instrument 
demonstrates  otherwise,  that  la&gtuge  has  been 
employed  with  suffident  pzed^on  to  oonvey  the 
meaning  intended.— Prescott  t.  Dnncan,  148  S. 
W.  229. 

1 23  (Tenn.)  GonatitntionB  should  be  con- 
strued to  operate  prospectively  unless  clearly 
intended  to  have  a  retrospectiTe  effect.— Piescott 
T.  Dnncan.  148  S.  W.  22». 

{24  (Tenn.)  Rule  that  the  Constitution  as- 
sumes ao  existing  system  of  govemment  which 
is  to  remain  In  force  held  not  to  be  used  to  im- 
port that  system  into  the  Constitution,  unless 
some  provision  of  the  instrument  requirea  it.— 
Prescott  T.  Duncan.  148  S.  W.  229. 

1 26  (Tenn.)  The  Legislature  has  all  legisla- 
tive power  not  prohibited  by  the  Constitution 
of  the  United  States  or  of  this  state,  either  ex- 
pressly or  by  necessary  and  fair  implication.— 
Prescott  V.  Duncan,  148  S.  W.  229. 

843  Crex.Civ.App.)  If  proceedings  to  estab- 
lish a  drainage  district  would  deprive  property 
owners  of  their  property  without  due  process 
of  law,  thex  could  not  be  estopped  from  as- 
serting that  ground  of  invalidity  by  having  fail- 
ed to  object  to  the  organization  of  the  dis- 
trict after  hftvlng  notice  thereot— Parker  v. 
Harris  County  Draina«e  Dist  No.  2,  148  S. 
W.  351. 

S  46  (Ky.)  In  a  suit  to  establish  the  liability 
of  a  dty  for  tnmpike  taxes  to  which  annexed 
land  was  ratdect,  nnder  Ky.  St.  i  8008,  the 
city's  answer  mm  insnffident  to  raise  the  ques- 
tion that  sadi  section  waa  violative  of  Const. 
S  158.— City  of  Covington  y.  Bnssart,  148  8. 
W.  68. 

i  48  CMo.)  In  construing  a  statute,  the  court 
mast  not  only  take  into  consideration  the  words 
to  be  interpreted,  and  applied,  but  if  there  is 
any  doubt  or  uncertainty  as  to  the  meaniog.  or 
if  the  enactment  is  fairly  susceptible  of  two  or 
more  constructions,  that  interpretation  which 
will  avoid  the  effect  of  unconstitutionality 
should  be  adoptsd^Dorrance  v.  Dorrance.  148 
S.  W.  91 

m.  BISTBIBUTIOlf  OF  OOVESK- 
MEKTAI.  POWERS  AHD 
FVHOTIOirS. 

i  68  (Tex.)  The  courts  cannot  enjoiu  a  can- 
vnM  of  an  election  in  a  cl^  on  an  ordinance 
fixing  street  railway  fares  nnder  the  power  of 
the  initiative  on  the  ground  of  want  of  power 
in  the  electorate  to  adopt  the  ordinance ;  the 
canvass  of  dections  bdng  a  political  power  be- 
yond indidal  control.— City  of  Dallas  v.  Dallas 
Cotkstdidated  Electric  St  Ry.  Co..  148  S.  W. 
292. 

S  76  (Tex.)  Usurpation  by  tn<»imhents  of  a 
state  office  of  powers  given  another  depart- 
ment, though  long  continued,  cannot  give  them 
the  right  to  exerdae  that  power.— Rochetle  v. 
Lane.  148  S.  W.  SS8. 

1 80  (Tex.)  The  State  Comptroller  haa  no 

power  to  review  accounts  of  orosecuttng  at- 
torneys, sheriffs,  and  clerks  in  felony  cases  ap- 
proved by  the  district  judge  under  Code  Cr. 
pTOC.  1911,  arts.  1132.  11^;  the  judge's  ap- 
proval being  a  judicial  and  not  a  ministerial 
act.— RocheUe  v.  Lane,  148  S.  W.  C68. 


IV.  POLIOS  POWEK  IH  OENERAI.. 

181  (Tei.av.App.)  The  state  may,  wittiin  Its 
police  power,  regulate  or  prohibit  any  business, 
the  parsnlt  of  which  may  become  the  fruit- 
ful source  of  disturbances  interfering  with  pub- 
lic safety;  and  a  law  tending  to  conserve  tiie 
peace  and  safety  of  the  citizen  and  to  safe- 
guard his  welfare  will  be  upheld.— Caswell  * 
Smith  V.  State.  148  S.  W.  1159. 

IX,  PBIVIIiEOES  OR  nmUMiTlBS, 
AHD  0I.A8S  UBOISLATION. 

1205  (Ky.)  Under  old  Const,  art.  IS,  {  1, 
forffiddlng  exduslve  and  separate  privileges  ez< 
cept  in  consideration  of  public  services,  an  ex- 
emption from  taxation  not  in  consideration  ot 
public  services  is  an  "exclnsive  and  separate 
privilege,"  and  hence  Invalid. — City  of  Win- 
chester V.  Winchester  Waterworks  Co.,  148  8. 
W.  1. 

Agreement  by  water  company  to  famish  wa- 
ter for  public  buildings,  etc.,  for  such  amount 
annually  as  should  be  assessed  against  the  wa- 
terworks and  francliiseB  by  the  dty,  heid  not 
an  exemption  from  taxation  amounting  to  the 
grant  of  an  "excloalve  and  separate  privilege." 
but  a  provision  for  the  payment  of  the  taxes 
in  equivalent  services,  and  hence  valid,— Id. 

S  205  (Tenn.)  The  provision  in  Acts  1907.  c 
117,  anthorixine  the  issue  of  town  bonds  by 
a  majority  vote  "at  any  time  and  as  many 
times  as  the  mayor  and  aldermen  may  deem 
necessary,"  held  not  a  grant  of  special  orivi' 
lege.— Weil,  Roth  ft  Co,  v.  Town  of  Newbem, 
148  S.  W.  680. 

{  205  (Tenn.)  Under  Const  art  11,  |  8,  laws 
public  in  their  character  may  be  confined  to 
particular  classes;  but  the  classification  must 
not  be  mere  arbitrary  selection,  but  must  have 
some  basis  which  bears  a  natural  and  reason- 
able relation  to  the  objects  sought  by  the  let^ 
lation.— Fleming  v.  City  of  Memphis,  148  S.  W. 
1057. 

Acts  1879,  c.  11,  as  amended  by  Acts  1881,  c. 
96,  which  excepted  taxing  district;  from  llabll- 
for  Injaries  caused  by  defective  streets,  and 
which  applied  only  to  the  dty  of  Memphis, 
is  contrary  to  Const  art.  11,  |  8.  prohibiting 
granting  of  privileges  and  inununlties. — Id. 

Acts  1879,  c.  11,  I  22,  having  changed  the 
general  law  in  favor  of  taxing  districts,  heU 
Invalid;  the  classification  bdng  ftxed,  and  not 
open  to  snbseqpent  manidpalitieft^Id. 

X.  EQUAL  FBOTEOTIOH  OF  LAWa 

i  247  (Tex.Civ.App.>  The  statute  Imposing  a 
penalty  on  railroad  companies  for  allowing 
Johnson  grass  to  go  to  seed  on  their  rights  of 
way  held  not  in  violation  of  Const  U.  8. 
Amend.  14.— Missonri,  K.  ft  T.  Ry.  Co.  <tf  Tex- 
as V.  Forrest.  148  S.  W.  1176. 

XI.  DUE  FBOOESS  OF  ULW. 

1 277  (Mo.)  Those    constitutional  provisions 

Srohihiting  the  deprivation  of  property  without 
ue  process  of  law  apply  to  marital  rights. — 
Dorrance  v.  Dorrance,  148  S.  W.  94. 

S  280  (Tenn.)  Acts  1909,  c.  141.  anthorlsing 
the  taking  of  property  by  a  city  for  park  par- 

rses,  held  not  In  conflict  with  Const,  art  1, 
8,  article  2,  {  21,  and  the  fourteenth  amend- 
ment to  the  federal  Constitution.— Sonthera 
Ry.  Co.  V.  City  of  Memphis.  148  S.  W.  662. 

Acts  1909,  c.  141,  aathonzing  a  city  to  ac- 
quire railroad  property  for  park  purposes,  held 
not  to  deprive  the  company  of  due  process  of 
law,  because  no  provision  it  made  for  the 
company  using  its  property  pending  the  time 
required  to  procure  other  proper^  to  dis- 
charge its  duty  to  the  public — Id. 

(289  (Tex.Civ.Aim.)  A  statute,  whidi  an- 
thorised  the  cieation  of  a  drainage  district 
without  notice  to  the  property  owners  affected 
or.  at  most,  with  notice  by  posting  at  five  pnb- 
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lie  places  In  the  district,  did  not  violate  the 
doe  process  ol  law  provisioDB  of  the  state  and 
fedenii  Constitutions.— Patter  v.  Harris  CJoon- 
t7  Drainage  Dist.  No.  2.  148  S.  W.  351. 

I  SOS  (Tez.CiT.App.)  The  act  imposing  a 
penalty  on  railroad  companies  for  allowing 
Johnson  grass  to  go  to  seed  on  their  rights  of 
wa;  held  not  in  violation  of  Const,  art.  1,  §S 
19,  28,  prohibiting  deprivation  of  proper^  with- 
out due  process.— ACissouri,  E.  &  T-  Kj.  Co.  of 
Texas  t.  Forrest,  148  S.  W.  1176. 

{  309  (Mo.)  A  judgment  of  divorce  which  dis- 
poses of  both  property  and  marital  rights  is 
void  because  woifcing  a  deprivation  of  property 
without  due  process  of  law,  when  based  on  sub- 
stituted serrice  which  in  turn  was  based  on 
wUlfully  false  testimony.— Dorrance  v.  Doi^ 
rance7l48  &  W.  M. 

CONSTRUCTION. 

See  Constitntional  Law,  SI  14-48;  Contracts,  { 
155;  Deeds,  §§  117,  ll8;  Insnrance.  »  146, 
177;  Mortgages,  1  169;  Statutes,  181- 
261;  Vendor  Pu^baser,  i  54;  Wills,  i{ 
436-016. 

Of  instruction  to  Jury,  see  Criminal  Law,  i 
822;  Trial.  »  2KS,  296. 

CONTEMPT. 

Sea  Grand  Jury;  Witnesses,  |  21. 

H.  POWXR  TO  PUNISH.  AND  PRO- 
CEEBIN6S  THEREFOR. 

164  (Mo.)  Under  Rev.  St  1909,  iS  3881, 
3884,  a  warrant  of  commitment  for  contempt 
held  insufficient  because  it  did  not  specify  the 
particular  circumstances  of  the  offense.— Ex 
parte  Greasy,  148  S.  W.  914. 

m.  PUNISnHENT. 

171  (Mo.)  Rev.  St.  1909,  I  3882,  providing 
tlut  punishment  for  contempt  shall  not  exceed 
a  fine  of  $50  or  imprisonment  for  10  days,  is 
constitutional.— Ex  parte  Creasy,  148  S.  W. 
014. 

i  72  (Mo.)  Commitment  for  contempt  for  six 
months  held  void  on  its  face  because  contrary 
to  Rev.  St  1909,  1  3882,  specifying  the  pun- 
ishment for  contempt  as  a  one  of  J50  or  im- 
prisonment for  10  days.— Ex  parte  Greasy.  148 
k  W.  914. 

CONTEST. 

8e«  Wins,  H  166,  324,  360. 

CONTINUANCE. 

See  Criminal  Law,  H  591-614,  1090,  1097, 
1099, 1134,  1166;  New  Trial,  |  97. 

131  (Ky.)  Trial  court's  refnsal  of  a  con- 
tinuance on  the  ground  of  surprise  in  the  tes- 
timony of  a  witness  contradictory  to  his  tes- 
timony on  a  former  trial  held  not  an  abuse  of 
discretion.^Kentacky  Distilleries  &  Ware- 
house Co.  T.  Wells,  148  S.  W.  S76,  881. 

CONTRACTS. 

See  Action,  I  27;  Alteration  of  Instmments; 
Bailment;  Bills  and  Notes;  Carriers,  U  77, 
105,  253%,  307;  Convicts;  Compromise  and 
Settlement;  Corporations,  «  80,  452,  667; 
Damages.  »  6,  23,  40,  76-85.  123,  218; 
Deeds;  Evidence,  8$  271.  408-461;  Frauds, 
Statute  of;  Husband  and  Wife,  §  49%:  In- 
fants; Insurance;  Joint  Adventures;  Judg- 


ing. I  308;  Principal  and  Agent,  |fi  103,  136; 
Principal  and  Surety;  Railroads,  {  17;  Ref- 
ormatfoQ  of  Instruments;  Release;  Sales; 
Specific   Performance;    Subrogation;  Sob- 


acriptions;  Telegraphs  and  Telephones.  |  7; 
Trial,  {  242i_yendor  and  Porcbaser;  Ware- 
housemen; mils,  i  215. 

I.  REQUISITES  AND  VAUDITT. 

(Ai  Na-ture  mnd  BM«otlals  In  OeBecml. 

1 1  (Mo.App.)  There  Is  no  difference  between 
a  "contract '  and  an  "agreement.*'— Michad  t. 
Kennedy,  148  S.  W.  983. 

(B)  Parties,  Pr«poBa.ls.  and  AeeeptAHee. 

126  (Tcx.Civ.App.)  Effect  is  to  be  given  to 
the  contract  from  the  time  the  parties  agreed 
to  its  terms,  as  they  did  when  plaintiff  accepted 
defendant's  proposition  as  contained  in  its  let- 
ter, giving  all  its  terms,  though  the  contract 
was  to  be,  and  was,  snhaequently  written  out, 
signed,  and  deliTerea.-^L  Louis  Southwestern 
Ry.  Co.  V.  Mitchell-Crittenden  Tie  Co.,  148  S. 
W.  1191. 

i  28  (Mo.App.)  A  party  attacking  a  con- 
tract on  the  ground  that  it  has  not  been  signed 
by  all  the  parties  thereto  has  the  harden  of 
showing  that  when  he  signed  it  it  was  agreed 
that  it  should  not  take  effect  until  sunied  by 
all.— Muehlebach  t.  Missouri  &  K.  I.  &r>  Co- 
148  8.  W.  453. 

(D)  Consideration. 

181  (Ark.)  Contracts  "hiring  out  connty  pris- 
oners by  which  the  contractor  was  to  pay  un- 
authorised and  illegal  fees  are  absolutely  void 
and  unenforceable.— Peay  t.  Pulaski  County, 
148  S.  W.  401. 

(K)  TnUdltr  of  Assent. 

{ 93  (Mo.App.)  In  replevin  for  a  honae  con- 
structed by  plaintiff,  tenant  on  a  form,  and 
claimed  by  defendant  under  a  compromise  agree- 
ment whereby  plaintiff  surrendered  the  farm 
including  the  house,  it  was  error  to  instruct 
that  If  plaintiff  understood  ttat  he  was  re- 
serving the  house,  and  the  owner's  agent,  with 
knowled^  of  sncb  understanding,  permitted  the 
settlement  to  be  made  without  disclosing  bis 
different  understanding,  plaintiff's  understand- 
ing became  the  cmtraet— Cnnninghani  t.  Ab- 
terbnry,  148  S.  W.  176. 

I  94  (Ey.)  While  a  written  omtract  may  be 
.  impeached  for  fraud  or  mistake,  it  must  appear 
that  the  misrepresentation  was  a  matter  of  ma- 
terial fact,  which  was  relied  upon  1^  tbe  plain- 
tiff, and  was  made  with  knowledge  (n  its  falsity, 
or  under  circnmstancea  not  justifying  a 
in  its  truth.— Chicago  Bldg.  ft  Mb.  Co.  t.  Beav- 
en,  148  S.  W.  37. 

(F)  I.esiait7  of  Ohjeot  wad  of  Consid- 
eration. 

I  102  (Mo.App.)  An  entire  claim,  under  a 
contract  for  services,  is  invalidated  by  continu- 
ing in  the  service  after  acqairing  knowledge  of 
its  unlawful  character,  though  a  large  part  d 
the  service  was  performed  innocently. — Small  v. 
Lowrey,  148  S.  W.  132. 

i  129  (Mo.App.)  Under  Rev.  St  1009.  |  4352. 
a  contract  for  plaintiff's  services  in  keeptug  a 
prosecutrix  beyond  the  state  while  a  crimmsl 
prosecution  was  pending  held  illegal  and  unen- 
forceable, even  if  plaintiff  was  deceived  into  be- 
lieving that  tbe  action  was  civil  and  not  crim- 
inal.—Small  V.  Lowrey,  148  S.  W.  132. 

A  contract  for  services  in  inducing  a  minor  to 
leave  the  state  to  prevent  her  from  appearing 
to  set  aside  a  release  of  claim  for  civil  damages 
is  void,  as  against  public  policy. — Id. 

U.  OOKSTBVOTION  AHD  OPBBA- 
TIOK. 

(A)  Ocnoral  BnlM  of  Comstrnetlan. 

I  155  (Mo.App.)  The  rule  that  all  doubts  and 
ambiguities  in  a  contract  should  be  determined 
against  the  party  preparing  it  is  not  very  im- 
portant, and  should  be  resorted  to  only  when 
all  other  means  of  construction  fail,  aspedsUy 
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where  the  other  par^  signed  the  contract, 
aiid  caused  some  chansee  to  be  made  therein.— 
Commercial  Electrical  Supply  Co.  t.  Minouri 
CommiBsion  Co..  148  S.  W.  09S. 

V.  PERFORMAirOE  OR  BREACH. 

1279  (Mo.App.)  Where  one  party  to  a  con- 
tract declares  that  he  will  not  perform  on  the 
day  fired,  and  doei  not  before  such  day  with- 
draw his  declaration,  the  other  par^  ia  ex- 
cused from  tendering  performance,  and  may 
maintain  hla  action  for  a  breach  of  contract 
when  the  day  haa  passed.— Wayland  v.  West- 
ern Life  Indemnity  Co.,  148  S.  W.  626. 

5284  (Tei.OiT.App.)  Contractoi  held  entitled 
to  recover  for  extra  work  not  ordered  by  archi- 
tect, where  it  was  done  under  the  direction  and 
by  the  order  of  the  owner,  general  contractor; 
and  a  super!  Dtendent  appointed  to  superintend 
the  work  daring  the  architect's  absence.- Llano 
Granite  &  Ma^e  Co.  t.  HoUinger,  148  S.  W. 
336. 

Where  a  person  appointed  to  superintend  the 
work  ander  a  building  contract  in  place  of  the 
architect  was  not  recognised  and  accepted  by 
the  contractor,  he  could  not  recover  the  balance 
doe  on  the  contract  price  without  obtaining  the 
architect's  certificate,  or  showing  a  valid  excuse 
for  his  failure  to  obtain  it.— Id. 

{313  (Mo.App.)  Where  one  party  to  a  con- 
tract-  declares  he  will  not  perform,  and  does 
not  withdraw  his  declaration  before  the  time 
arrives,  the  other  need  not  perform,  and  may 
bring  his  action  for  breach  when  the  time  has 
passed.— Wayland  v.  Western  Life  Indemnity 
Co..  148  S.  W.  626. 

{316  (McApp.)  Where  one  engaged  to  do 
plasterii^  In  a  building  did  not  do  It  in  a  work- 
manlike manner,  as  required  by  the  contract, 
the  owner's  occupation  of  the  bnilding  by  his 
tenants  was  not  a  waiver  of  his  right  to  re- 
cover for  the  breach.— Walter  v.  Huggine,  148 
S.  W.  148. 

VJ.  ACTIONS  FOB  BREACH. 

S346  (Mo:App.)  One  suing  on  a  special  icon- 
tract  must  recover  thereon,  or  not  at  all.  and 
cannot  recover  as  for  money  had  and  received. 
—Michael  v.  Kennedy.  148  S.  W.  983. 

1 350  (Mo.App.)  Plaintiff  ia  not  entitled  to  re- 
cover on  a  contract  for  services  in  procuring 
the  release  of  a  cause  of  action,  in  the  absence 
of  proof  that  he  ever  produced  the  release, 
though  be  claims  to  have  procured  one. — Small 
V.  Lowrey.  148  S.  W.  132. 

CONTRADICTION. 

See  Witnesses,  H  40S,  406. 

CONTRIBUTION. 

See  Subscriptions. 

CONTRIBUTORY  NEGLIGENCE. 

See  NegUgence,  ||  72.  83. 

CONVERSION. 

See  Trover  and  Oonvenlon. 

CONVEYANCES. 

See  Deeds;   Fraudulent  Conveyances;  Mort- 
gages; Trespass  to  Try  Title,  H  38,  44. 

CONVICTS. 

See  ■Contracts,  |  81. 

I  10  (Ark.)  Under  Kirby's  IHg.  {  1080,  as 
amended  by  Laws  p.  155,  and  section 

2070,  a  contract  with  a  county  for  the  hiring 
oat  of  prisoners  convicted  of  vagrancy  In  con- 


sideration of  the  myment  of  costs  is  invalid.— 

Peay  v.  Pulaski  County,  148  S.  W.  491. 

Under  Kirby's  Dig.  |  1080.  as  amended 
Laws  1909,  p.  166,  defendant,  who  sublet  his 
contract  whereby  the  county  hired  out  to  him 
its  prisoners  in  consideration  of  his  payiDg  the 
fees  and  costs  of  conviction,  fteld  not  liable  for 
fees  accruing  after  the  sublettti^.— Id. 

COPY. 

See  Pleading.  |  84a 

CORNER. 

See  Boundaries,  SS  3,  6. 

CORPORATIONS. 

See  Appeal  and  Error,  U&Ol,  719;  Banks  and 
Bankiag;  Carriers;  Criminal  Law,  S  446; 
Drains,  I  13;  False  Pretenses,  26,  41; 
Frauds,  Statute  of,  23;  Gas;  Insurance,  % 
38;  Municipal  Corporations;  Kailroads; 
Street  Railroads;  Taxation,  H  236,  876; 
Telegraphs  and  Telephones. 

IV.  OAPITAXh  stock,  AMD  DIVI- 

(B)  SsbMerlptlon  to  Stoelc 

J 80  (Ky.)  Plaintiffs  are  not  entitled  to  can- 
their  subscription  to  the  stock  of  a  corpo- 
ration to  be  organized,  on  the  ground  that  the 
provisions  of  the  temporary  agreement  were 
concealed  and  were  unknown  to  them,  where 
they  failed  to  object  at  the  organization  meet- 
ing, where  the  contract  was  read  and  its  provi- 
sions espoonded.— Chicago  BIdg.  &  Mfg.  Co.  v. 
Beaven,  148  S.  W.  37. 

Id  an  action  to  set  aside  a  contract  for  sub- 
scriptions to  stock  of  a  corporation  to  be  or- 
ganized, evidence  held  Insufficient  to  show  mis- 
repreeentationa  warranting  cancellation. — Id. 

VX.  OFnOEBS  ABB  AOEBTS. 

(O)  Rlslits,  Dnttcs.  mmA  JAmMlUlKm  mm  to 
CoVpoMtlon  UkA  Its  Memfeen. 

§  308  (Mo.)  Where  the  salary  of  a  general 
counsel  of  a  corporation  for  a  certain  year 
was  not  agreed  upon,  but  it  had  been  agreed 
upon  for  prerions  years,  and  the  same  amonnt 
was  paid  to  and  accepted  by  them  for  that 
year,  this  payment  was  Id  fall  for  all  services 
required  of  them  as  such  general  counsel.— 
Trimble  v.  Guardian  Trust  Co.,  148  S.  W.  934. 

General  counsel  of  corporation  held  not  enti- 
tled to  compensation  additional  to  their  salary, 
although  they  understood  that  the  salary  only 
covered  a  certain  class  of  services,  where  they 
were  officers  of  the  corporation  and  its  by- 
laws prescribed  their  duties  without  limiting 
the  Buary  to  particular  services.— Id. 

Vn.  CORPORATE  POWERS  AHD 
UABILITIES. 

(A}  Blxteat  umA  KxevcUe  of  Powers  tm 
OeaoMl. 

1 385  (Ey.)  Where  a  public  service  corpora- 
tion violates  the  provisions  of  Its  franchise 

granted  by  a  municipality^  it  is  presumed  that 
the  violation  will  result  m  oppression  of  the 
citizens.— Citv  of  Loaisville  v.  Louisville  Home 
Telephone  Co.,  148  S.  W.  13. 

(D)  Comtrnota  and  IndebtednevB. 

S452  (Mo.App.)  A  contract,  designating  a 
corporation  and  individuals  as  parties  of  the 
second  part,  htld  binding  on  the  corporation 
Agoing  tbB  contract  in  ^ew  of  it  and  the  ad- 
verse party,  signing  the  contract,  proceeding 
to  perform  the  obligations  thereof,  without 
waiting  for  the  signature  of  the  Individual.— 
Mnehlebach  v.  Missouri  &  E.  L  By.  Co.,  148 
8.  W.  458.  
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Xn.  FOKEIOir  OOBPOBATIOirS. 

|fi42  (Te&n.)  A.  foreign  corporation,  engaged 
In  baying  ana  uUIiw  Inmber,  maintainiiMl  an 
otbce  in  the  itate  in  charge  of  a  resident  agent, 
who  makes  no  salea,  bat  looks  after  the  purchaa- 
tng  in  other  states,  held  not  engaged  in  DusineSB 
in  the  Btete,  within  Acts  1895,  c.  81.— Advance 
Lumber  Co.  v.  Moore,  148  S.  W.  212. 
.  S  657  (Tenn.)  Under  Acts  1895,  c.  81,  a  con- 
tract made  by  a  foreign  corporation  carrying  on 
baeiaesa  in  the  state  without  complylM  with 
the  law  wiil  not  be  enforced.— Advance  Lumber 
Co.  T.  Moon,  148  8.  W.  212. 

CORROBORATION. 

See  Criminal  Law,  |  610%;  Witnesses,  |  410. 

COSTS. 

See  Elzecntion,  1 172;  Mttnlclinl  Corporations, 
I  592. 

I.  NATTTItE,  GROXnmS,  AND  EXTENT 
OF  RIGHT  IH  GENEBAI- 

{ 3  (Ark.)  Statutes  regulating  costs  are  con- 
strued strictly,  and  no  costs  or  fees  will  be 
allowed,  unless  prodded  for  by  the  plain  let- 
ter of  the  law.— Peay  v.  Polaaki  County,  148  S. 
W.  491. 

{34  (MoApp.)  Where  plalotiflE  sued  out  an 
attachment  under  Rev.  St.  1909,  |  7896,  for 
rent  becoming  due  after  commencement  of  the 
action,  and  on  a  plea  of  abatement,  Judgment 
was  rendered  sustaining  the  attachment,  where- 
upon defendant  pleaded  full  payment  of  the 
rent  as  it  became  due  after  the  commencement 
of  the  action,  on  which  plea  judgment  was 
rendered  for  defendant,  the  costs  accruing  both 
before  and  after  the  determination  of  the  is- 
sue raised  by  the  plea  in  abatement  should  he 
taxed  i^ainst  plaintiff,  under  Rev.  St.  1909,  1 
2263,  providing  that  tbe  prevailing  party  shall 
recover  costs.-^chafer  v.  Roberts,  148  S.  W. 
89S. 

IZ.  nr  CRZMIMAI.  PROSEOUnONS. 

{303  (Ark.)  Under  the  direct  provisions  of 
Kirby's  Dig.  {  5634.  the  same  fees  and  costs 
in  prosecutions  before  a  police  judge  for  mis- 
demeanors committed  in  violation  of  utate  laws 
sliall  be  taxed  and  allowed  as  in  similar  cases 
l>efore  jnstices  of  the  peace.— Peay  v.  Pulaski 
County,  148  S.  W,  ^L 

1306  (Ark.)  Under  Eirb/a  Dig.  {  2333.  pro- 
viding that  the  judge  trying  a  crimmal  case  on 
a  change  of  venue  shall  certify  tbe  costs  to 
the  county  where  the  cause  arose,  the  court 
may  correct  the  certificate  and  retaz  the  costs 
on  motion  of  a  witness  whose  fees  were  de- 
nied.—Peay  V.  Searcy  County.  148  S.  W.  500. 

{309  (Ark.)  Under  Eirby's  Dig.  {{  3488, 
6w0,  a  justice  of  the  peace  is  not  authorized 
to  allow  a  prosecuting  attorney  fees  in  vagran- 
cy cases,  when  neither  be  nor  his  deputy  ap- 
pears and  prosecutes.— Peay  v.  Palaski  Coun- 
ty. 148  S.  W.  491. 

{314  (Aik.)  Under  Kirby's  Dig.  {  2472, 
providing  that  the  circuit  court  shall  adjust 
the  costs  and  expenses  in  criminal  cases,  and 
certify  the  same  to  the  county  court,  where 
tbe  circuit  court  failed  to  certify  the  costs  due 
a  witness,  the  county  court  cannot  allow  his 
claim.- Peay  v.  Searcy  Conn^,  148  S.  W.  600. 

J 315  (Ark.)  The  remedy  of  a  witness  in  a 
minal  case  whose  fees  the  circuit  court  re- 
fuses to  certify  to  the  county  court  is  by  mo- 
tion for  a  retazation  of  costs  and  appeal  from 
the  denhil  of  that  relief.— Pear  v.  Searcy  (boun- 
ty, 148  S.  W.  600. 

COUNTERFEITING. 

See  Torgeiy. 


COUNTIES. 

See  Convleta;  Oiimlnal  Law.  I  8M:  Ikzatfoa, 
I  801. 

n.  ooTSBmiEBrr  and  offiobbs. 

(A)  OrsaBlaatlon  and  Powers  «f  Oovcrm- 
ment  Im  OeKeral. 

124  (Tenn.)  Priv.  Acts  1911,  c  237,  {  8,  au- 
thorizing the  county  commission  to  app<rint  a 
jail   physician  and  morgue  superintendent, 
not  to  violate  Const,  art,  11,  {  17,  providing 
that  county  offices  shall  be  filled  by  vote  of  tbe 


peo] 
fice: 


ide :  such  appointees  not  being  "county  of- 
rs."^Preseott  v.  Duncan,  148  S. 


jers."— Preseott  v.  Uuncan,  l4tt  B.  W.  228. 
Priv.  Acta  1911.  c.  237,  {{  16,  24,  relative  to 
filling  of  vacancies  by  county  commiBsioxi.  AeU 
not  to  violate  ConsL  art.  U,  {  17,  providing 
that  all  county  offices  shall  be  filled  by  vote 
of  tbe  people  in  view  of  artide  7,  |  4,  autiwr- 
izing  tbe  filling  of  vacancies  in  office  appt^t- 
menL— Id. 

(O)  Comatr  Bow*. 

J 138  (HoApp.)  The  county  conrt  la  of  c<m- 
tational  ongin,  and,  though  not  possessing 
general  common-law  Jurisdiction,  it  exerdaei 
judicial  functions,  and  has  inherent  power  to 
adjourn  from  time  to  time. — State  ex  reL  Dick 
V.  Wiethaupt,  148  S.  W.  429. 

(  39  (Tenn.)  Constitution,  though  not  e^rcn- 
ly  mentioning  qnarterly  county  courts,  in  view 
of  article  7,  f|  1,  2,  and  article  11,  i  17,  im- 
pliedly recognized  and  continued  the  qnarterly 
county  court,  but  did  not  impliedly  confer  on 
it  all  of  tbe  powers  theretofore  conferred  on  it 
by  the  Legislature,  and  hence  Priv.  Acts  1911, 
c  237,  providing  for  a  county  commission  in 
certain  counties  with  subetantlally  all  the  func- 
tions of  the  county  courts,  is  not  invalid,  ee- 
pecially  in  view  of  Const,  art.  U,  |  8,  aatbor 
izing  the  Legislature  to  confer  private  and  local 
affairs  on  courts.— Pteseott  v.  Duncan,  1^  S. 
W.  229. 

{  52  (Mo.App.)  The  county  court  has  inlier- 
ent  power  to  adjourn  from  time  to  time. — State 
ex  rel.  Dick  v.  Wiethaupt,  148  S.  W.  429. 

J 53  (Mo.App.)  The  county  conrt  being  of 
erior  and  limited  juriadiction,  it«  jnrisAc- 
tion  over  the  subject-matter  must  affirmatiTe- 
ly  appear  on  the  face  of  the  record.— State  ex 
reL  Dick  v.  Wiethaupt,  14S  S.  W.  429. 

{  57  (Mo.App.)  Tbe  county  court  Is  one  of 
inferior  and  limited  Jurisdiction,  and  preenmp- 
tiona  are  not  indulged  in  aid  of  its  proceedings, 
but  all  matters  pertaining  to  its  jurisdictton 
over  the  subject-matter  must  affirmatively  ap- 
pear on  the  face  of  its  records,  or  the  judg- 
ment may  be  gnashed. — State  ex  reL  IM«  v. 
WieUiaupt,  148  S.  W.  429. 

T.  OLJkXMM  AOAnrar  oamrrr. 

{202  (Ark.)  Under  Etrby's  Dig.  1  1452. 
prohibiting  a  county  court  from  aUowing  any 

greater  sum  against  tbe  county  than  that  ac- 
tualljr  due,  and  section  1453,  authoriting  it  to 
require  an  affidavit  as  to  tbe  correctness  of  the 
claim  except  as  to  jnror  and  iritnesa  certifi- 
cates or  claims  certified  by  tile  clerk  of  tbe 
circuit  court,  the  county  conrt  may  inquire  in- 
to the  amount  of  compensation  to  be  allowed 
except  where  the  fee  is  fixed  by  law. — Peay  v. 
Searcy  County,  148  S.  W.  600. 

{204  (Ark.)  Under  Kirby's  Dig.  I  1452,  pro- 
hibiting a  county  court  from  allowing  any 
greater  sum  against  the  county  than  that  ac- 
tually due,  and  section  1463,  authorizing  it  to 
require  an  affidavit  except  as  to  claims  cer- 
tified by  the  judge  of  the  circuit  court  or  hr 
the  clerk  of  that  court,  the  county  court  most 
confine  itself  to  items  embraced  in  the  cer- 
tificate of  the  circuit  coort.— Pear  t.  Seaicr 
Oonntr.  148  a  W.  ttOa 
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COURSES  AND  DISTANCES. 

See  BoandiriM,  S  8. 

COURT  OF  APPEALS. 

Sm  Goorti,  I  9L 


COURTS. 


89B:  CerOo- 
GoDtempt; 


See  Appearance;  Bankniptc7t 
rari;  GoDBtitutioiial  JmWiJ 
GouQties,  is  39,  62,  63,  ST;  Griminal  Law, 
{  1020:  Divorce,  1  214:  Drains,  i  14;  Emi- 
nent Domain,  I  66;  tevidence,  «  48,  82; 
Executors  and  Admlniatratora,  i  262;  Rlgh- 
wayB,  I  129;  Insane  Persons,  f  26;  Jndges; 
JoBtices  of  tfae  Peace;  Mandamus,  1  143; 
Municipal  Corporations,  i  692;  Froh&itlon; 
RemoTOl  of  Canses. 

I.  HATURE.  EXTENT,  AND  EXEROISB 
OF  JUKISDIOTION  IN  OENEBAZ.. 

1 2  (Tex.Civ.App.)  The  allegations  of  the  peti- 
tion control  in  actennining  the  question  of  the 
jurisdiction  of  the  ooort— Beauchamp  v.  Par- 
risb,  148  S.  W.  333. 

{  18  (Mo.)  The  circnlt  coart  has  no  Jurisdic- 
tion of  an  action  to  cancel  for  fraud  a  record- 
ed deed  to  lands  In  the  state  of  Virginia.— £^te 
ex  rel.  Hunt  t.  Orimm,  148  S.  W.  868. 

That  the  fraud  for  which  cancellation  of  a 
deed  to  land  in  Virginia  is  asked  consists  in  the 
ffaange  of  the  name  of  the  ^ntee  after  execu- 
tion does  not  give  jurisdiction  of  en  acHm  for 
its  cancellation  to  the  courts  of  this  state.— Id. 

In  an  action  to  cancel  a  deed  to  land  In  an- 
other state  claimed  to  have  been  fonjped,  a  de- 
mand in  the  petition  tor  the  impounding  of  the 
foned  deed  alleged  to  be  in  this  state  does  not 
giTe  jurisdiction  to  the  courts  of  this  stat&  since 
such  relief  is  merely  Incidental,  and  could  not 
be  granted  alone.— Id. 

S  2 1  (Tex-Glv JLpp.)  Courts  acquire  juris- 
diction in  suits  In  personam  by  personal  serv- 
ice of  process,  hot  in  suits  in  rem  anch  process 
may  be  constructive,  and  the  court  may  ec- 
qnire  jurisdiction  to  determine  a  suit  in  rem, 
though  defendant  has  been  served  only  by 
publication.— Batjer  v.  Roberts,  148  S.  W.  841- 

I  27  crex.GivJipp.)  A  decree  incidental  to  the 
cause  of  acQon  which  originally  gave  the  court 
jurisdiction  or  so  closely  connected  with  it  as 
to  render  its  determination  necessary  to  a  final 
decision  of  the  controversy  between  the  parties 
is  within  the  jurisdiction  of  the  court  to  avoid 
a  multiplicity  of  suits.— Beauchamp  v.  Parrish, 
148  S.  W.  833.  . 

n.  EST ABUSHBEENT,  ORGANIZA- 
TION, AND  PROOEDUBE  IN 
'OENERAI.. 

(A)  CveatlM  Md  CoMtltation,  mad  Coart 
Offlo«va> 

1 80  (Ark.)  Under  Acta  1911.  p.  110,  provid- 
ing that  the  courts  of  the  Second  circuit  shall 
be  divided  into  two  divisions,  that  the  clerk 
■ball  assign  civil  cases  to  one  division  and  crim- 
inal cases  to  the  other,  nnless  the  judges  divide 
the  business  otherwine,  by  their  written  order, 
and  that  it  shall  not  be  reversible  error  that  a 
case  is  tried  in  the  division  to  which  It  has  not 
been  assigned,  jurisdiction  does  not  depend  on  a 
proper  assignment— Blackstad  Mercantile  Co.  v. 
Bond  &  Osborne,  148  S.  W.  262. 

(D)  Rales     of     DeolslOB,  Adjadloatloas* 
OplKloBs.  mad  Rooovdo. 

S  91  (Mo.App.)  A  decision  of  the  Kansas  City 
Court  of  Appeals  that  a  local  option  election  in 
a  coun^  was  void  was  not  res  adjadicata  on  that 
question,  where  thereafter  the  Supreme  Court, 
on  certification  from  tfae  Springfield  Court  of 
Appeals,  adjudged  on  the  same  facts  Hiat  an 


election  In  another  county  was  valid,  since, 
under  Const  Amend.  188^  |  6.  the  last  ded* 
sion  of  the  Supreme  Ooort  is  controlling. — State 
ex  rel.  Swarthout  t.  Cass  County  Oourt;  148 

8.  W.  11& 

I  91  <Mo.App.)  Where  the  Supreme  Court,  on 
a  motion  to  transfer  an  appeal  to  the  Court  of 
Appeals,  held  that  the  moHon  for  a  new  trial 
was  not  filed  In  time,  the  Court  of  Appeals  is 
thereby  precluded  from  reviewing  any  matters 
requirutg  iBch  motion  aa  a  prerequisite  to  re- 
view on  aitpeaL— State      Brlsco,  148  8.  W. 

1 97  (Mo.App.)  A  decision  of  the  United 
States  Supreme  Oourt  construing  a  federal  stat- 
ute, regulating  Interstate  commence,  Is  control- 
ling on  a  state  court— Rich  r.  St  Louis  &  S. 
F.  B.  Co.,  148  S.  W.  lOU. 

TX.  OOVRTS  OF  APPEXXATB  JUBIB- 
DIOTIOH. 

(B)  Coarta  of  Parttoalav  States. 

|23r  (Mo.)  The  Supreme  Court  has  jjnrisdic- 
tion  of  an  appeal  Involving  constituti<mal 
questions,  thougn  the  cause  be  dispcmed  of  on 
other  grounds.— State  ex  inf.  West  ex  rel. 
Thompson  v.  HetTeman,  148  S.  W.  90. 

{231  (Mo.)  An  appeal  held  to  present  for  re- 
view the  constitutionality  of  a  statute.— Dor- 
rauce  v.  Dorrance,  148  S.  W.  94. 

{231  (Mo.)  The  provisions  in  the  St  Louis 
city  charter  for  the  assessment  of  benefits  to 
land  for  pnblle  improvements  are  not  "revenue 
laws  of  this  state,'*  so  as  to  give  appellate  ju- 
risdiction to  the  Supreme  Court. — State  ex  rel. 
Missouri  Glass  Go.  v.  Reynolds.  148  S.  W. 
623. 

S23I  (Mo.App.)  Where,  in  the  opinion  of 
either  of  the  Courts  of  Appeals,  such  court  has 
rendered  an  opinion  contrary  to  that  of  one  of 
the  other  Courts  of  Appeals,  It  must  certify 
the  case  to  the  Supreme  Court;  and  ite  deci- 
sion tliMeon  ia  final  and  coatrolling.- State  ex 
rel.  Swarthout  v.  Cass  County  Court,  148  S.  W. 
118. 

f  231  (Mo.App.)  Under  Laws  1911,  p.  190,  the 
Supreme  Court  acquiring  jurisdiction  of  an  ap- 
jteal  by  virtue  of  the  amount  in  controversy 
retains  jurisdiction  of  a  subsequent  appeal, 
though  the  amount  is  within  the  limit  of  the  ju- 
risdiction of  the  Courts  of  Appeals  generally.— 
Rourke  t.  Metropiditan  St  Uj.  Co.,  148  S.  W. 
161. 

|23t  0>fo.App.)  Where  a  Judgment  given  by 
the  St  Louis  Court  of  Appeals  is  in  conflict 
with  a  decision  of  the  Kansas  City  Court  of 
Appeals,  the  cause  must  be  certified  to  the  Su- 
preme Court  for  final  determination.— State  ex 
rel.  Dick  v.  Wiethaupt,  148  S.  W.  429. 

{231  (Mo.App.)  The  determination  of  ques- 
tions involving  the  construction  of  the  federal 
Constitution  Is  not  within  the  jurisdiction  of 
the  St.  Xxiuis  Court  Appeals,  under  Const, 
art.  6,  i  12,  as  amended  by  Const.  Amend.  1884, 
I  5.— State  v.  Brlsco,  148  S.  W.  984. 

Ttn.  CONCURRENT  AND  CONFUCT- 
INO  JURISDICTION,  AND 
OOMITT. 

(A)  Coarta  of  Same  State,  and  Traasfe* 
of  Caaees. 

1488  (Ark.)  Since  Kirby's  Dig.  {{  6769, 
6770,  merely  ^ves  the  court  entertaining  pro- 
ceedings by  one  railroad  to  condemn  a  right  of 
way  across  the  tracks  of  another  jurisdiction 
to  ascertain  the  points  and  manner  of  cross- 
ing and  the  compensation  to  be  paid,  where 
the  right  to  cross  is  questioned  by  a  suffident 
pleading,  it  is  the  duty  of  the  court  to  transfei 
the  proceedings  to  a  court  of  equity.— St 
Louis,  L  M.  £  S.  Bjr.  Go.  T.  Ft.  Smith  &  Y. 
B.  By.  Co..  148  S.  W.  681. 
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1487  (Ark.)  In  ft  proceeding  nnder  Elrbr'a 
D>S-  f8  6769,  6770,  by  one  railroad  to  condemn 
crossmgB  over  the  line  of  another,  allegations 
in  defendant's  croas-complaint  held  insufficient 
to  raise  the  issue  of  petitioner's  right  to  con- 
demn, so  ea  to  call  for  a  transfer  of  the  pro- 
ceeding to  a  court  of  equity. — SL  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Ft.  Smith  &  V.  B.  Ry.  Co., 
148  S.  W.  531. 

(B)  State  Courts  and  United  States  Convta. 

{ 489  (Ark.)  Under  the  express  provisions 
of  Act  Cons.  April  6,  1910,  amending  Em- 
ployer's Uability  Act  April  22,  190S,  an  action 
for  the  death  of  a  railway  emplo^^,  brought 
under  that  act,  is  maintainable  in  a  state 
court  of  competent  jurisdiction.— Midland  Val- 
ley R.  Co.  V.  Le  Moyne,  148  S.  W.  654. 

1 493  (Mo.)  An  action  against  a  corporation 
in  a  state  court  iield  not  prevented  by  a  provi- 
sion of  an  order  of  the  federal  court  discharg- 
ing a  receiver  of  the  corporation  that  certain 
claims  sfaoold  be  submitted  to  the  federal  court 
before  beingpaid.— Trimble  t.  Gnardian  Trust 
Co.,  148  S.  Wr934. 

CREDIBILITY. 

See  Trial,  1  140:  Witnessee.  H  818-4ia 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy ;  Descent  and  Distribution,  f 
1^;  Fraudulent  CoDveyaoces:  Partnership, 
H  16S,  182. 

CRIMINAL  LAW. 

See  Arson;  Assault  and  Battery,  f  64;  Ball; 
Burglarr;  Contempt;  Convicts;  Costs,  fiS 
303-31S;  Crops,  J  8;  Disorderly  House; 
False  Pretenses;  Forgery;  Gaming*  Grand 
Jury;  Homicide;  Inuctment  and  Informa- 
tion; Intoxicating  Liquors;  Jniy;  Larcen}*; 
Mayhem;  Obstrueting  Jastice;  Physicians 
and  Surgeons;  Bape;  Bobbery;  Weapons; 
Witnesses. 

I.  MATUBB  aud  EUMEwra  or 

CBIXE  AKS  DEFEKBES 
IN  OSMERAIi. 

142  (Tez.Gr.App.)  Under  Code  Cr.  Proc. 
1895,  art  63.  as  amended  by  AcU  28th  Leg. 
c.  124,  held,  that  the  authorities  of  one  county 
cannot  validly  agree  to  relieve  from  prosecu- 
tion one  giving  testimony  before  a  grand  jury 
coocemii^  an  offense  for  which  he  has  been 
indicted  In  another  county.— Johnson  t.  State, 
148  a.  W.  SOO. 

n.  OAFACITT'  TO  OOBDIIT  Alfl>  BE- 
SFOHSIBIUTT  FOR  OBIBfE. 

153  (Tez.CrApp.)  Under  Pen.  Code  1911, 
art.  41,  intoxication  is  not  an  excuse  and  evi- 
dence thereof  was  properly  limited  to  mitiga- 
tion of  the  punishment  to  be  asBeased.— Bald- 
win T.  State,  148  S.  W.  812. 

V.  VENUE. 
(A)  Place  of  Brlaslns  Proveentlon. 

S  1 08  (Tenn.)  The  venue  of  a  criminal  offense 
committM  on  Island  No.  21,  in  the  Mississippi 
river,  Ib  in  Dyer  county,  Tenn^Lazton  t.  State, 
148  i^.  W.  1050. 

SI  12  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1S95,  art.  235,  providing  that,  where  property 
is  stolen  in  one  county  and  carried  off  to  an- 
other, the  offender  may  be  prosecuted  in  either, 
where  accused  put  the  stolen  cattle  in  his  pas- 
ture in  one  county,  he  could  be  prosecuted  in 
that  county,  though  the  cattle  were  stolen  in 
another  county.— Dugat  t.  State,  148  S.  W. 
789. 


(B)  Cliajive  of  Teaw*. 

1 121  (Tez.Cr.App.)  An  application  for  tibange 
of  venue  Is  addressed  to  tlw  soand  discMtlon  at 
the  trial  judge^Harrls  t.  State,  148  8.  W. 
1074.  ^ 

i  126  (Tenn.)  Denial  of  a  change  of  venae  os 
the  ground  of  excitement  produced  by  a  news- 
paper article  charging  creation  of  a  fund  to 
bribe  jurors  was  within  the  discretion  of  the 
trial  court;  suteequent  publications  showing  aa 
investigation  proving  the  cbatve  croandlea&r- 
Hughes  V.  SUte.  148  S.  W.  5^. 

VH.  FOBMEB  JEOPABDT. 

S  193'/2  (Tex.Cr.App.)  Defendant,  tried  on 
an  indictment  for  murder  in  the  first  degree 
and  convicted  of  murder  In  the  second  degree, 
after  a  reversal  of  that  judgment  could  not  be 
again  tried  on  that  indictment,  but  could  b« 
tried  again  on  an  indictment  for  murder  ia 
the  second  degree  and  lesser  offanaea^ — ]>e  t. 
State,  148  S.  W.  70a 

{195  (Tex.Cr.App.)  Acquittal  nnder  an  In- 
dictment charfring  entry  of  a  house  occupied 
by  T.  C.  Aela  no  answer  to  an  indictment 
charging  the  breaking  and  entry  of  the  same 
bouse  in  the  control  of  A.  C.~-ffinney  t.  State, 
148  S.  W.  783. 

XXr  ABBAIONMENT  AND  PCEA8.  ANV 
EOXAE  PROSEQUI  OB  DISOOE- 
XnrVANOE. 

S26I  (Ho.)  Where  amendment  of  Infbnnation 
does  not  add  anything  to  its  legal  effect,  it  was 
not  error  not  to  rearraign  accused  after  the 
amendment— State  v.  Dargatz.  148  S.  W.  8^. 

S29I  (Tex.Cr.App.)  A  plea  of  former  con- 
viction must  be  made  before  trial  on  the  merits, 
and  it  comes  too  late  after  trial.— Lee  t.  Stat^ 
148  S.  W.  S67. 

X.  EVIDENCE. 

(A)  Jndlelal    HotlcCt    PreannytlOMa.  aad 

Bnvdea  of  Proof. 

|3(M  (Tex.Cr.App.)  The  Court  of  Criminal 
Appeals  judicially  knows  where  the  respec- 
tive counties  of  the  state  are  situated  end 
where  and  how  they  are  situated  with  reft>r- 
ence  to  one  another,  and  the  location  ot  the 
county  seats  and  railroads  with  reference 
thereto.— Giles  t.  State,  148  S.  W.  817. 

S304  (Tex.Cr.App.)  The  court  judiciallj 
knows  that  Red  river  is  on  the  northern  bouod- 
ary  of  the  state.— Smith  t.  State,  148  S.  W. 
72!2. 

S322  (Tex.Cr.App.)  While  Act  1848  (Bev. 
St.  1895.  art.  4929)  makes  it  the  duty  of  the 
county  clerk  to  note  the  date  on  which  a 
brand  Is  recorded,  it  will,  after  a  lapae  of  30 
years,  be  presumed  that  a  recorded  brand 
which  has  no  date  mark  was  recorded  on  the 
recording  date  of  the  brand  immediately  pre- 
ceding it  in  the  record.— Dugat  v.  State,  148  8. 
W.  789. 

1 323  (Tex.Cr.App.)  After  the  lapse  of  30 
years,  it  will  be  presumed,  in  a  prosecution 
for  theft  of  cattle,  that  brands  used  by  the 
owner  were  obtained  by  purchase,  end  that  he 
did  not  violate  the  law  prohibiting  stockmen 
from  using  more  than  one  brand^Dosat  t. 
State.  148  S.  W.  789. 

(B)  PMts  IH  laane  and  Helevant  t*  lasMa. 

and  Res  Oestn. 

iSSl  (Mo.)  Evidence  that  defendant  m»de  no 
statement  regarding  the  fire  to  persona  whom 

he  met  immediately  after  an  explosion  which 

fireceded  it  and  pretended  Ignorance  regarding 
b,  held  admissible  as  an  inculpatory  circum- 
stance;  his  defense  being  that  ne  aeddentally 
caused  the  explosion.— State  T.  Steiahrans,  148 
S.  W.  877. 

{351  (Tex.CrjLpp.)  It  Is  always  permissiblt 
to  show  flijriit  and  search  for  an  aocused.^ 
Qotchei  ▼.  States  148  8.  W.  674. 
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1 364  (Tex.GT^p.)  Where  defendant  after 
the  kiHuig  walked  to  bis  home,  put  ap  his 
Cnn.  told  his  father  of  the  kilUag,  and  then 
walked  a  mile  to  the  home  of  a  justice  of  the 
peace  and  gave  himself  up,  what  he  then  told 
tiie  Jostice  aa  to  the  killing  was  not  part  of 
the  res  gestn^Blne  t.  State.  148  S.  W.  730. 

fi364  (Tex.Cr.App.)  Declarations  of  man 
shooting  and  killing  his  wife,  made  after  go- 
ing from  a  half  to  three-quarters  of  a  mile, 
in  search  of  an  officer,  heUt  admlsrible  as  part 
of  the  res  geste.— Balner  t.  State,  148  S.  W. 
735. 

1365  (Tex.Gr.App.)  In  a  prosecution  for  the 

robbery  of  two  persons  who  were  comitfinions, 
where  it  appeared  that  the  robber;  of  both  of 
them  was  part  of  one  transaction,  evidence  of 
each  (ME  the  robberies  was  admissible.— Gompton 
V.  State.  148  S.  W.  SSO. 

S366  (Tez.CrApp.)  DeclarationB  by  deceas- 
ed as  to  the  canse  of  the  injuries  from  which 
he  subsequently  died,  made  to  a  physician 
within  half  an  hour  after  the  Injuries  were  in- 
flicted, and  while  he  was  still  suffering  and 
bleeding  from  his  wounds,  are  admissible  as  a 
part  of  the  res  gestnu— Carver  .v.  State,  148  8. 
W.  746. 

(C)  Otker  Offenses,  Ckaraetcr  of  Ae- 

S369  (Tez.Cr.App.)  On  a  trial  for  soUdtlng 
m  female  to  visit  a  place  for  the  purpose  of 
having  aezual  intercourse  with  P.,  where  the 
identity  of  the  female  was  in  issae,  testimony 
of  W.  that  he  accompanied  the  prosecuting 
witness  to  the  place  where  the  crime  was 
committed  and  had  intercourse  with  such  fe- 
male was  admissible  for  all  purposes^Dowd 
T.  State,  148  S.  W.  304. 

S369  (Tex.Cr.App.)  It  is  proper  to  permit 
a  witness  to  describe  the  room  where  the  al- 
leged gambling  took  place,  though  be  shows 
tbat  there  was  a  bar  in  the  room  where  in- 
toxicants were  sold.— Bird  v.  State,  148  S.  W. 
738. 

8  371  (Mo.)  On  a  trial  for  obtaining  money 
under  false  pretenses  by  a  sale  of  corporate 
stock,  evidence  of  similar  representations  by 
accused  in  selling  and  attempting  to  sell  stock 
to  othen  Md  admissible  to  prove  the  crimi- 
nal intent  to  defraud. — State  v.  Donaldson,  148 
S.  W.  79. 

1 37 1  (Tez.Cr.App.>  In  a  prosecution  for 
homicide,  defendant  bavins  shot  deceased,  who 
discovered  him  in  a  freight  ear.  evidence  that 
defendant  was  charged  with  a  crime  in  another 
county  and  had  escaped  and  twice  resisted  ar- 
rest held  admissible  to  show  defendant's  mo- 
tive to  take  deceased's  life  rather  than  suffer 
detection  and  arrest^VlneB  v.  State,  148  6. 
W.  7SS7. 

(D)  Matorlalltr  And  Competanoy  la  0«m- 

«r«1. 

S  388  (Tenn.)  On  a  trial  for  murder  by  shoot- 
ing, evidence  of  experiments  to  show  how  far  a 

f>istoI  would  powder-bum  doth  dmilar  to  doth- 
ng  worn  by  decedent  is  competent.— Hughes  v. 
State,  148  S.  W.  543. 

(B)  Best  and  Seeondarr  and  Demonstra- 
tive Evidence, 

|3M  (Tez.CrApp.)  Where  defendant  shot 
prosecntor  some  iS  months  before  trial,  evi- 
dence that  the  letter's  clothes  were  not  pow- 
der-burned was  admissible  without  producing 
the  Glotbes.-^imms  v.  SUte,  148  S.  W.  78(t. 

f  400  Crex.Gr.App.)  In  a  prosecntion  for  for- 
gery of  a  check,  a  question  as  to  whether  wit- 
ness authorized  defendant  to  sign  his  name  to 
the  chedk  held  not  objectionable  on  the  ground 
that  the  check  was  the  best  evidence.-^)oug- 
lass  V.  State,  148  S.  W.  1089. 


1404  (Tenn.)  Permitting  the  essembUns  Itk 
the  courtroom  of  the  furniture  in  the  hotel  room 
at  the  time  of  the-killiDg  was  within  the  court's 
discretion.— Hughes  v.  State,  148  S.  W.  543. 

The  assembling  and  arranging  in  the  court- 
room, on  a  trial  for  murder  committed  in  the 
room  of  a  hotel,  of  the  furniture  in  the  hotel 
room  at  the  time  of  the  killing,  is  properly  per- 
mitted as  rebuttal  evidence,  where  it  has  a 
distinct  tendency  to  overturn  the  defense. — Id, 

§404  (Tex.Cr.App.)  On  a  trial  for  assault 
with  intent  to  murder,  the  action  of  the  court 
in  admitting  in  evidence  the  clothing  worn  by 
prosecutor  at  the  time  of  the  shooting,  and 
to  permit  prosecutor  to  exhibit  to  the  juir 
the  part  of  the  body  where  the  shots  struck 
him,  held  not  erroneous.— Anderson  t.  State* 
148  S.  W.  802. 

I  404  (Tex.Cr.App.)  In  prosecution  for  homi- 
cide, an  undershirt  with  human  blood  thereon, 
tonnd  in  accnsed's  tmnk  after  he  was  in  mison* 
held  admissible.- Harris  v.  SUte,  148  S.  W. 
1074. 

In  a  prosecntion  for  homicide,  where  it  ap- 
peared tbat  the  morning  after  the  killing  the 
accused's  trunk  had  been  found  and  a  vest  be- 
longing to  deceased  had  been  found  therein,  the 
vest  was  admissible  in  e^dence.— Id. 

(F)  AdmlsoloBS,  Deelaratlons,  and  Hear- 
sHr. 

1407  (Tex.Gr.App.)  Testimony  of  a  wltaess 
tbat  just  after  the  shooting  a  third  person  who 
was  shown  by  the  testimony  to  be  near  accused 
and  deceased  asked  accused  what  he  meant,  was 
properly  admitted  if  accused  heard  it— Rhea  v. 
State,  148  S.  W.  578. 

{|4I9,  420  (Tex.Cr.App.)  A  question  asked 
accused  as  to  what  a  constable  told  him  that 
the  prosecuting  wltoesa  said  was  properly  ex- 
cluded as  hearsay,  especially  where  the  con- 
stable, although  a  witness  for  accused,  was  not 
asked  regarding  such  matter. — Sheppard  v. 
State,  148  S.  W.  814. 

SS4I9,  420  (Tex.Cr.App.)  An  alleged  state- 
ment by  witness,  relative  to  accused,  out  of 
court,  overheard  by  another,  held  hearasy  and 
inadmissible.  In  the  absence  of  any  attempt  to 
impeach  the  witness.— King  v.  State,  148  3.  W. 
324. 

IS4I9,  420  (Tez.Gr.App.)  Where  defendant 
testified  that  he  was  knocked  down  by  deceas- 
ed and  lost  his  watch  and  had  been  informed 
tbat  a  certain  person  had  picked  it  up,  and 
tbe  chief  of  police  testified  that  such  person 
had  brought  accused's  watch  to  blm  and  deliv- 
ered it,  evidence  as  to  what  the  finder  said 
to  the  chief  of  police  held  inadmissible  as  hear- 
say.—Lee  V.  State,  148  S.  W,  706. 

H419,  420  (Tex.Cr.App.)  Evidence  for  de- 
fendant that  witness  heard  a  child  say,  after 
the  killing  when  defendant  was  not  present, 
that  another  person  shot  at  defendant,  was  in- 
admissible—Blue V.  State,  148  S.  W.  730. 

§{419.  420  (Tex.Cr.App.)  Where  it  appeared 
that  S.  tried  on  a  vest  which  was  found  In  ac- 
cused's trunk  after  the  homicide  and  which  a 
witness  claimed  belonged  to  deceased,  witness, 
identifying  the  vest,  was  properly  asked  if  he 
did  not,  when  in  S.'s  office,  say  that  deceased 
was  about  the  same  size  aa  S.,  though  accused 
was  not  present  at  the  time.— Harris  v.  State. 
148  S.  W.  1074. 

<0)  Aets  aad  DeolaraClons  of  Conspirators 
and  Codefendants. 

1 423  (Tex.Cr.App.)  Where  defendant  and 
B.  were  both  engaged  in  an  assault  on  prose- 
cutor, evidence  of  a  statement  made  by  B.  at 
the  time  of  tbe  assault  was  admissible  as 
against  detendant^Waters  t.  SUte,  148  S.  W. 
796. 

1424  (Tex.Gr.App.)  A  declaration  by  one  of 
two  defendante  leading  to  the  finding  of  part 
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of  the  property  claimed  to  htTe  been  etoloi 
was  not  objectionable,  twcanes  made  when 

botti  defendants  were  ondef  arrest.— Davis  t. 
State,,  148  S.  W.  302. 

S427  (Tex.Gr.App.)  Defendant.  Jointly  in- 
dicted with  another  for  theft,  bat  tried  sepa- 
rately, was  being  brooght  to  Jail,  when  the 
other  person,  in  the  presence  of  defendant, 
said  "I  see  something  bright  out  there,"  to 
which  defendant  did  not  reply.  The  officer 
went  to  the  place  and  picked  m  Jewelry  lost 
by  prosecatrlz.  Held  Inadmissible  against  de- 
fendant, in  the  absence  of  a  showing  that  the 
offense  was  jointly  committed,  and  that  they 
had  hidden  the  jewelry,  and  wonld  snbseqoently 
appropriate  it  to  their  Joint  use.— DaTia  t. 
State,  148  S.  W.  802. 

(H)  DfM)«ment&r]r  Bvidenee  mnA  EhtolnaloB 
of  P«rol  Bvldenoe  Tbevebr' 

S  438  (Tenn.)  A'  photograph  of  the  scene  in 
a  room  where  a  Idlling  occurred  showing  the 
position  of  objects  and  containing  figures  rep- 
resentii^  the  parties,  arranged  by  a  witness 
according  to  his  recollection,  was  properly  re- 
ceived in  evidence  to  illustrate  the  recollection 
of  the  witness.— Hughes  t.  State,  148  S.  W. 
643. 

Photographs  are  admissible  In  evidence,  when 

shown  to  be  reasonably  accurate  representations 
of  the  place  or  thing  in  question,  to  aid  the 
jury  in  understanding  the  testimony;  and  the 
mere  fact  that  they  are  inaccurate  in  some 
particulars  goes  only  to  their  weight. — Id. 

The  admissibility  in  evidence  of  a  photograph 
of  the  Bcene  in  a  room  where  a  killing  occurred 
is  not  affected  by  the  fact  that  it  was  made  at 
the  instance  of  the  prosecntinx  attorney  of  the 
state  to  lUnstrate  his  theory  of  the  case.— Id. 

S444  (Tenn.)  The  fact  that  a  photograph 
received  in  evidence  was  not  proven  by  the 
photographer  who  made  it  la  immaterial;  a 
witness  testifying  that  it  correctly  represented 
the  scene.— Hughes  v.  State,  148  S.  W.  543. 

The  admissibility  in  evidence  of  a  photograph 
shown  by  a  witness  to  be  a  correct  representa- 
tion is  not  affected  by  the  fact  that  witnesses 
of  the  adverse  party  denied  Its  <K)rrectne8s.— Id. 

1446  (Sy.)  In  view  of  St  |  683,  the 
certificate  of  the  Insurance  Commissioner  that 
a  fire  insurance  company  was  authorized  to 
do  business  in  the  state  was  sufficient  to  show 
the  authority  of  the  company  in  the  trial  of 
one  for  obtaining  money  under  false  pretenae. 
— Saylor  v.  Commonwealth,  148  S.  W.  6. 

(I)  Opinion  Evidence. 

{448  (Tez.Cr.App.)  Where  a  witness  testi- 
fied that  deceased,  when  shot,  was  fadng  ac- 
cused, a  qnestioD  as  to  how  the  shot  could 
have  gone  as  it  did  if  he  was  facing  accused 
was  not  objectionable  as  calling  for  a  conclu- 
sion.—Williams  V.  State,  148  S.  W.  763. 

|47i  (Tes.Cr.App.)  The  question  as  to  wheth- 
er an  ordinary  article  of  apparel  has  been 
washed  is  not  a  subject  for  expert  testimony.— 
Harris  v.  State,  148  S.  W.  n)74. 

§476  (Tez.Cr.App.)  A  physician- who  has  been 
practicing  for  a  number  of  years  may  give  his 
testimony  as  an  ezpert  as  to  the  nature  of  a 
blow  which  crushed  deceased's  skuH.— Harris 
V.  State,  148  S.  W.  1074. 

{ 478  (Tez.Cr.App.)  An  undertaker,  ahown 
to  be  familiar  with  gunsbot  wotinils,  and  who 
prepared  deceased's  body  for  burial,  could  tes- 
tify as  to  the  point  of  entrance  and  exit  of 
the  ball  with  which  be  was  shot— Vines  v. 
State,  148  S.  W.  727. 

J  478  (Tez.Cr.App.)  In  a  murder  trial,  wit- 
nesses, who  testified  that  they  had  had  ezpe- 
rience  In  trailing  men,  and  described  the  dif- 
ference between  the  tracks  of  a  man  walking 
and  one  running,  keld  properly  permitted  to 
testify  that  footprints  trailed  by  them  from 
the  place  of  the  killing  indicated  that  the  per- 


sona making  them  were  nmniag.— Qrant 

State,  l^BB.  W.  700. 

(J)  TeatlaaMsr  *t  AoMmplleM  mmA  OmS.»- 
feftdMts. 

{510!/^  (Tez.CrApp.)  In  a  murder  trial, 
testimony  of  witnesses  that  tibey  had  aeen  ac- 
cused and  another  traveling  together  alone  a 
described  route  was  admissible  to  corroborate 
an  aocompUce's  testimony  that  he  went  with 
aocosed  along  the  route  described  by  the  wit- 
nesses in  pursuit  of  deceased,  whom  aceaeed 
killed.— Grant  v.  State,  148  S.  W.  760. 

In  a  murder  trial,  the  state  properly  showed 
that  a  gun  shell  was  fonnd  in  a  tree  top,  where 
an  accomplice  testified  accnsed  stood  when  he 
shot  decedent,  and  the  number  of  shot  fuintain- 
ed  in  such  a  aheU  of  the  aise  fonnd  in  dece- 
denf  ■  body^Id. 

<K)  Oonf  euloB  a. 

1530  fTez.Cr.App.)  A  confession  made  in 
conformity  vrith  the  statute  in  form  and  signed 
by  accnsed  held  properly  received  in  evUeoce. 
— Rainer  v.  State,  148  S.  W.  735. 

(Ii)  BiYldenee  mt  Prellminnry  EnualMUon 
or  mt  Former  Trial. 

S543  (Tez.Gr.App.)  B^re  proof  of  teati- 
mony  riven  by  witness  at  a  former  trial  can 
be  made  at  a  subsequent  trial,  where  hia  at- 
tendance cannot  be  procured,  there  must  be 
proof  tliat  diligence  has  been  used,  and  that 
the  attendance  of  the  witnesa  cannot  be  ae- 
cured.— Smith  t.  State,  148  S.  W.  722. 

S  543  crez.Cr.App.)  The  state  waa  properlj 
permitted  to  introduce  testimony  nven  at 
a  former  trial,  after  properlr  proring  It,  where 
the  witnesses  bad  removed  to  anothw  atate 
since  the  former  trial— Orant  t.  State,  148 
S.  W.  760. 

8547  (Ark.)  The  testimony  of  a  witnesa  at 
the  ezamining  trial  who  is  absent  at  the  time 
of  the  trial  may  be  proved  by  any  person  who 
heard  the  witness  testify.— Ary  v.  SUte,  148  S. 
W.  1082. 

1547  Crex.Cr.Ai>p.)  Stenographic  notes  of 
testimony  at  a  former  trial,  by  a  witness  not 
in  attendance  at  a  subsequent  trial,  were  ad- 
missible as  proof  of  ills'  testimony  at  a  former 
trial  where  proved  to  be  substantially  the  tes- 
timony of  the  absent  witness  by  a  witness  who 
was  present  at  the  former  trial  and  heard  tbt 
testimony.— Smith  v.  State.  148  S.  W.  722. 

XI.  TIMB  OF  TRIAIi  AMD  COHTIB- 
UAHOB. 

1 591  CTenn.)  A  continuance  on  the  ground 
of  prejudice  against  accnsed,  created  by  a  news- 

fiaper  chai^ng  the  creation  of  a  fund  to  bribe 
arors,  waa  properly  denied;  subsequent  pnb- 
licationa  showing  an  investigation  provinc  the 
charge  groundless.— Hughes  v.  State,  148  S.  W- 
543. 

{594  (Tex.CrJ!Lpp.)  Where  an  abaent  wit- 
ness, if  present,  would  not  have  teatUled  as 
accused  applying  for  a  continuance  expected 
him  to,  and  if  be  had  done  so  his  testimony 
would  probably  not  have  been  true,  the  deniu 
of  the  continuance  on  the  gr6und  of  abaence 
of  the  witnesa  was  not  erroneona.— @les  v. 
State,  148  S.  W.  317. 

1 594  (Tez.Cr.App.)  Defendant  in  &  proeecn- 
tion  for  theft  held  to  have  shown  no  ciDund 
for  a  ctmtinuance  to  procure  attendance  of  ab- 
sent witiKBsee.— GobAer  v.  State,  148  8.  W. 
874. 

S  594  (Tez.Cr.App.)  Application  tor  oontiD* 
nance  for  an  eyewitnesB  of  the  homicide,  abow- 
ing  defendant  had  issued  process  to  a  number 
of  places  and  had  advertised  in  newspapers 
and  made  an  effort  through  religiona  aseoci- 
ates  of  the  witness  to  find  out  where  he  was 
without  success,  showed  the  probability  of  se- 
curity the  witnesa  waa  too  remote  to  warrant 
continnanc&— Smith  v.  States  148  B.  W.  72:1 
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1595  (Tex.C!rJlpp.)  In  «  proseeation  for  a 
burglary  In  which  bottled  beer  was  stolen,  an 
appueatlon  for  a  continnance  for  abaent  wit- 
ness to  testify  that  on  the  nlKht  of  the  offense 
a  negro  sold  him  several  bottles  of  beer,  and 
that  he  did  not  know  where  the  ni^ro  got  It, 
held  properly  denied.— Kinney  t.  StatSt  148  9. 
W.  783. 

i  595  (Tez.Cr.App.)  Where  there  was  eri- 
deoce  that  decedent  was  unarmed  at  the  time 
of  the  killing,  and  no  testimony  that  he  made 
any  demonstration  against  accused  as  if  to 
draw  a  weapon,  and  witnesses  testified  to 
threats  by  decedent  and  communicated  to  ac- 
cused, the  refosal  of  a  continuance  on  the 
ground  of  the  absence  of  a  witness  who  would 
testis  to  anoh  threats  communicated  to  ac- 
cused waa  not  erroneona.— Burton  v.  State,  148 
S.  W.  80S. 

{596  (Tez.Cr.App.)  An  application  for  a 
eontinaance  for  the  absence  ox  a  witness,  who 
would  testis  to  a  fact  wUch  waa  proven  by 
all  the  witueases  both  for  the  state  and  for 
accused,  was  properly  overmled. — Dowd  T. 
State,  148  S.  W.  304. 

S596  (Tez.Cr.App.)  An  accused  is  not  en- 
ed  to  a  continuance  to  secure  the  presence 
of  a  iritneas  to  impeach  the  prosecutrix  by  tea- 
tifs^i^  to  a  statement  claimed  to  have  been 
made  by  the  prosecutrix,  but  denied  by  her.— 
Vanderberg     State,  148  S.  W.  316. 

I  596  (Tex.Gr.App.)  A  continuance  to  procure 
witnesses  for  impeachment  purposes  was  proper- 
ly  refused.— King  v.  State,  148  a  W,  324; 
Lawson     Same,  Id.  587. 

1997  (Tez.Cr.App.)  Application  for  continn- 
ance for  absence  of  witness  held  properly  over- 
ruled, under  White's  Ann.  Code  Or.  Proc  art. 
S97,  snbd.  6,  where  the  testimony  on  the  trial 
did  not  indicate  that  facts  to  which  it  was 
claimed  he  would  testify  were  troe.— Dowd  v. 
State,  148  S.  W.  804. 

1 598  <Tex.Gr.App.)  That  accused's  attor- 
ney in  another  proceeding  issued  a  subpcena  for 
a  witness  on  account  of  whose  absence  a  con- 
tinuance was  asked  is  not  a  safflclent  showlnc 
of  diligence.— Yanderberg  t.  State,  148  8.  W. 
315. 

S598  (Tez.CrApp.)  A  continuance  on  the 
gronnd  of  the  absence  of  witnesses  is  properly 
refoaed,  where  there  is  a  want  of  diligence  to 

groenre  the  iritnessea  for  the  triaL— Oilea  v. 
tate,  148  8.  W.  317. 

An  application  for  a  continnance  held  prop- 
erly denied  for  want  of  diligence.~-Id. 

One  applying  for  a  continuance  on  the  ground 
of  alnenee  ai  a  witness  must  show  that  Be  saw 
to  it  that  the  derk  of  conrt  isBued  process  at 
once  for  the  absent  witness,  and  that  the  same 
was  at  once  placed  in  the  hands  of  the  proper 
officer,  who  actually  and  promptly  ezecnted  the 
process. — Id. 

I  598  (Tez.Cr.App.)  Where  the  absence  of  a 
witness  for  which  a  continuance  was  asked, 
was  due  to  temporary  tllness,  the  failure  to 
take  her  deposition  did  not  show  a  lack  of 
diligence.— Rhea  v.  State,  148  8.  W.  578. 

11598  (Tez.Or.App.)  A  continnance  Aeld  prop- 
<>rly  denied  for  lack  of  diligence.— Irm  v. 
State.  148  S.  W.  589. 

{  598  (Tez.Cr.App.)  Where  a  subpcena  was 
not  issued  until  Saturday,  January  14th,  the 
criminal  docket  was  taken  up  on  Monday,  and 
the  sheriff  returned  the  subpcena  on  Tuesday, 
fftating  that  the  witness  was  not  served  for 
want  of  time,  and  no  other  process  was  asked 
for  by  defendant  until  the  case  was  called  on 
January  23d,  the  diligence  was  insufficient — 
Waters  v.  State.  148  S.  W.  709. 

i  598  (Tez.Cr.App.)  A  motion  for  a  continu- 
ance hy  accnaed  on  the  ground  of  absence  of 
witness  Md  properly  overruled,  where  the  wit- 


ness after  summons  moved  to  another  county, 
and  the  state,  when  the  case  was  called,  issued 
an  attadunent  for  him^-Ocdiins  v.  State,  148 
S.  W.  1066. 

1598  (Tex.Or.App.)  When  accnaed  made  no 
effort  to  secure  witnesses  tmtil  0w  day  before 
trial,  a  continuance  on  tin  ground  of  the  al>- 
sence  of  a  witness  was  properly  dMiled,  for 
want  of  due  diligence.- iMdison  T.  State,  148 
S.  W.  1094. 

1 603  (Tez.Cr.App.)  An  application  for  a 
eontinaance  on  the  ground  of  the  absence  of 
witnesses  must  state  the  facts  of  diligence  to 
procure  the  attendance  of  the  witnesses.— QilSB 
v.  State.  148  S.  W.  817. 

S608  (Tez.Cr.App.)  In  a  prosecution  for 
robbery,  an  applicmtion  for  a  continuance  for 
absence  of  witness  held  properly  denied,  where 
the  state  introduced  amdavit  of  the  witness 
that  he  would  not  testify  as  claimed  in  the 
application.— King  v.  SUte,  148  S.  W.  824. 

(614  (Tex.Cr.App.)  Application  for  a  sec- 
ond continuance  for  absence  of  witness  held 
properly  denied  for  lack  of  showing  of  dili- 
gence, where  it  does  not  show  that  when  the 
case  was  called  the  witness  was  abaent,  or 
that  more  than  one  subpcena  was  had  to  pro- 
cure his  attendance.— King  v.  State,  148  8.  W. 
324. 

XTT.  THIAI*. 

(A) 'PrellmliiKF7  ProeeedlnvS' 

i  622  Crez.Cr.App.)  The  refusal  to  grant  de- 
fendant a  trial  separate  from  that  of  parties 
charged  as  accessories  waa  proparit— Sewall  t. 
State,  148  S.  W.  669. 

(B)  Cnvsa  mmM  Oondwet  mt  Tslal  Im  Ctoa- 

S  641  C]?ez.Or.App.)  Wfaers  aecnsed  was  In- 
telligent and  dtfnnd  to  conduct  his  own  de- 
fense, and  the  clerk  summoned  his  only  witness, 
he  could  not  complain  that  the  case  was  speed- 
ily conducted  and  that  counsel  was  not  appoln^ 
ed  to  defend  blnL-<!ompt(Hi  v.  Stats,  148  8. 
W.  880. 

1655  (Tex.CiJLpp.)  Where  Gm  conrt  had 
detemdned  not  to  submit  the  issue  of  self-de- 
fense, it  was  not  improper  to  inform  counsel 
for  accused,  arguing  in  support  of  the  defense 
of  aeif-defense,  that  the  Issue  would  not  be 
submitted.— Bnrton  v,  Stat^  148  8.  W.  805. 

S  656  (Tez.Cr.App.)  It  was  not  improper  for 
the  court  to  state  In  the  presence  of  the  jury, 
on  immaterial  evidence,  that  he  did  not  see 
what  the  fact  sought  to  be  proved  had  to  do 
with  the  case.— Irvin  v.  State.  148  S.  W.  589. 

§657  (Tez.Cr.App.)  Accused  cannot  com- 
plain of  any  prejudice  resnlting  from  his  coun- 
sel being  fined  by  the  trial  judge,  in  the  pres- 
ence of  the  jury,  for  persistently  disregarding 
the  trial  judge's  instructions  that,  In  cross- 
examining  an  accomplice,  he  must  not  inqnire 
as  to  any  offenses  committed  by  the  accom- 
plice, not  constituting  a  felony  or  involving 
moral  turpitude.— Grant  v.  State,  148  S.  W. 
760. 

I  659  (Tenn.)  That,  on  trial  for  murder,  the 
wraow  of  another  person  killed  in  another  state 
by  accused  sat  by  and  prompted  questions  by 
the  Attorney  Qeneral,  and  characterized  the 
statement  by  accused  as  a  story,  was  not  fatal 
error;  the  court  reprimanding  her  with  threat 
of  removal,  and  it  not  appearing  that  the  jury 
heard  her^Huilws  v.  State,  1^  8.  W.  6&. 

(C)  ReeevtloB  of  SivldeMec. 

i  662  (Tex.Cr.App.)  Under  the  constitutional 
provision  entitling  accused  to  be  confronted 
by  the  witnesses  against  him,  the  testimony  of  a 
witness  not  in  attendanca  held  admissible  npoD 
a  snfllldent  showing  of  death  or  absence  twyond 
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the  juriBdictloQ  of  the  ooart.— Smitt  T.  State, 

148  S.  W.  722. 

Accused  aloae  can  raise  tbe  constitutional 
question  of  the  admissibility  of  testimony  giv- 
en at  a  former  trial  by  an  absent  witness.— Id. 

The  ooDStltutional  provision  does  not  pre- 
Tent  bim  from  offering  the  testimony  of  a  wit- 
ness adduced  at  a  former  trial,  when  the  at- 
tendance of  the  witness  cannot  be  obtained  at 
a  subsequent  trial. — ^Id. 

S  666  (Tenn.)  When  an  affidavit  is  filed  stat- 
ing saflScient  grounds  for  the  exclusion  of  the 
witnesses  from  the  courtroom,  the  court  must 
exclude  them.— Hughes  v.  State,  148  S.  W.  543. 

A  rule  of  court  excluding  all  the  witnesses 
from  the  courtroom  does  not  include  a  detective 
attached  to  the  Attorney  General  and  assisting 
in  preparing  the  case. — Id. 

The  rule  of  court  excluding  all  witneases  from 
the  courtroom  does  not  apply  to  witnesses  in 
rebuttal.— Id. 

1676  (Tex.Cr.App.)  Trial  court  held  to  have 
acted  within  its  discretion  in  limiting  number 
of  witnesses  on  a  point  which  the  prosecuting 
attorney  stated  he  would  not  contest. — Carver 
Y.  State,  148  S.  W.  746. 

§  683  (Tenn.)  On  trial  for  murder  by  sboot- 
ing,  the  state  having  shown  bullet  wounds  and 
powder  stains,  and  defendant  having  testified 
to  discharge  of  a  pistol  in  a  struggle  with  de- 
cedent, the  state  might  give  in  rebuttal  evidence 
of  experiments  as  to  bow  far  a  pistol  would 
powder-bum  doth.— Hughes  t.  State,  148  S. 
W.  543. 

?t684  (Tenn.)  The  power  of  the  court  in  ad- 
tting  in  rebuttal  testimony  which  should  have 
been  introduced  In  evidence  in  chief  rests  in 
the  BOnnd  discretion  of  the  trial  court — ^Hughes 
V.  State.  148  S.  W.  643. 

S  687  (Tenn.)  The  action  of  the  court  in  re- 
fusing to  permit  accused  to  recall  a  witness 
after  the  state  had  closed  the  evidence  in  re- 
buttal held  within  the  court's  sound  diserAion. — 
Hughes  V.  State.  148  S.  W.  543. 

Accused  having  examined  the  motorman  as 
to  the  number  of  shots  he  heard  and  the  in- 
terval between  them,  it  was  not  error  to  refuse 
to  permit  him  to  examine  the  conductor  in  re- 
buttal to  corroborate  tbe  motorman.— Id. 

(D)  Obleetlona   to   BTldemfie.   Motloiu  4o 
Strike  Oat(  and  UxeeptlonB. 

f  696  (Tex.Cr.App.)  Where  a  witness  stated 

on  cross-examination  that  be  was  not  positive 
whether  the  crime  was  committed  prior  or  sub- 
sequent to  the  Indictment,  and  on  redirect  fix- 
ed the  time  as  daring  the  time  local  option 
was  in  force  in  the  county,  it  was  proper  to 
refuse  to  strilce  out  his  testimony;  the  time 
when  local  option  was  in  force  being  prior  to 
the  indiptment— Bird  t.  State,  148  S.  W.  7S8. 

(B)  ArKiunenta  and  Condnet  of  Connael. 

1713  (Tex.Cr.App.)  In  a  prosecution  for 
statutory  rape,  argument  by  the  district  attor- 
ney, considered  with  tb«  ansatisfactory  evi- 
dence, held  ground  for  rerersaL— Lo^u  T. 
State,  148  S.  W.  713.  - 

1717  (Ky.)  Statement  in  argnment  of  the 
prosecuting  attorney  in  a  mnrder  case,  in 
which  the  sole  defense  is  that  defendant  shot 
in  the  belief  that  he  was  in  danger,  that  the 
law  is  that  words  and  language  do  not  justify 
an  assault,  is  not  only  tme  bat  unobjectionable. 
—Carson  t.  Oommonwealth,  148  S.  W.  30. 

S7I9  (Tex.Cr.App.)  In  a  prosecution  for 
keeping  a  disorderly  house  where  Uquors  were 
sold  without  a  license,  argument  of  count?  at- 
torney that  the  crowd  of  "boose  drinkers'*  de- 
fendant permitted  to  han^  around  bis  place 
showed  Uiat  be  was  keeping  liquor  for  sale 
held  not  within  tbe  issues  and  improper,  where 
there  was  no  evidence  to  so  characterize  such 
persoiu.— Williams  t.  Sute,  148  S.  W.  SOS. 


1719  (Tez.Gr.App.)  Argument  of  county  at- 
torney: "He  shot  an  unarmed  man;  shot  him 
in  the  back  because  he  went  there  to  collect  a 
bill.  'He  ordered  me  out,  and  before  I  got 
out  he  shot  me' " — ^fotmded  on  ODd  quoting 
from  parts  of  a  dying  decloratioii  mled  inad- 
missible, was  reversible  enor^— Johnson  v. 
State,  148  8.  W.  32a 

f  729'/2  (Tex.Cr.App.)  The  statement  of  dis- 
trict attorney  that  he  would  never  sobmit  a 
case  to  the  jury  where  the  evMmoe  did  not 
justify  a  conviction  held  unobjectiOziallle>— Lee 
V.  State,  148  S.  W.  706. 

S72I  (Mo.)  Under  Rev.  St  1909.  {  5243,  it 
is  error  for  the  state's  counsel  to  comment  on 
tbe  failure  of  accused  testifying  as  a  witness 
to  deny  any  fact  testified  to  by  another  wit- 
ness.—State  T.  Donaldson,  148  S.  W.  79. 

8  726  (Tex.Cr.App.)  Accused  cannot  complaia 
of  a  remark  of  tbe  district  attorney  tfaouxh 
improper,  when  It  was  occasioned  Inr  tbe  tra- 
proper  remarks  of  accused's  counseLr— Burton 
V.  .State,  148  S.  W.  805. 

§730  (Tex.Cr.App.)  The  district  Bttornej's 
statement  that  he  would  not  ask  a  c<Mivioltr>B 
of  a  man  not  shown  to  be  guilty,  and  that  he 
dismissed  whenever  he  had  no  evidence  to  cod- 
vict  held  not  error  when  considered  with  the 
court's  verbal  instruction  not  to  cousider  such 
remark.- Lee  v.  State,  148  S.  W.  706. 

8  730  (Tez.Cr.App.)  In  a  prosecution  for  as- 
sault with  intent  to  commit  rape,  argument  of 
counsel  for  state  in  reply  to  remarts  of  de- 
fendant's counsel  as  to  what  a  deceased  witness 
would  say  if  in  court  httd  not  error,  when  ex- 
plained by  the  court  that  it  was  in  reply  to 
remarks  of  defendant's  connseL — Collins  v. 
State,  148  S.  W.  1005. 

Argnment  of  counsel  for  state  that  unless  a 
conviction  were  had  there  would  be  no  fnrth»>r 
use  in  indicting  for  assault  with  intent  to  rai-e 
held  not  reversible  error,  where  the  court  in- 
structed the  jury  not  to  consider  it— Id. 

(F)  Province  of  Conrt  and  Jwtt  Ik  Gen- 
eral. 

8  741  (Tez.Cr.App.)  It  is  the  province  of  the 
jury  to  pass  on  the  weight  of  the  testimony. — 
Croweil  v.  State,  148  S.  W.  570. 

i  741  (Tex.GrJkpp.)  The  weight  of  tbe  evi- 
dence is  for  the  jury.— Collins  t.  State,  148  3. 
W.  1065. 

I  742  (Tex.CrJLpp.)  It  is  the  prOrlBce  of  the 
jury  to  pass  on  the  credibility  of  the  Witnesses.— 
Croweil  V.  State,  148  S.  W.  570. 

8  761  (Tex.Cr.App.)  An  InstnictioD  that  ac- 
cused pleaded  an  alibi,  that  If  the  jury  had 
reasonable  doubt  as  to  his  presence  at  the  time 
and  place  of  the  offense,  he  should  be  acquitted, 
and  that  he  should  be  acquitted  if  there  was 
reasonable  doubt  as  to  whether  decedent's  death 
resulted  from  accident,  did  not  assume  that  on 
offense  had  been  committed.— Croweil  t.  State, 
148  S.  W.  670. 

8761  (Tex.Cr.App.)  In  a  prosecution  for 
burglary,  an  instruction  that,  if  C.  had  the 
key  and  exclusive  right  and  means '  of  entry, 
he  would  be  the  "occupant"  held  not  objectioo- 
able  as  charging  that  C.  was  tbe  occupant  uf 
the  room  burglarized.— Kinney  v.  State.  148  S. 
W.  783. 

S76I  (Tex.Cr.App.)  It  is  not  error  for  the 
trial  court  to  assume  as  true  a  fact  ondiaputed 
in  the  evidence.- Duzat  v.  State,  148  S.  W.  Txi. 

11763,  764  (Tex.CrApp.)  An  instmetloa 
that  alibi  is  a  perfectly  Ultimate  defense  was 
properly  refused  as  an  Improper  comment  on 
the  weight  of  testimony.— Payne  v.  State,  14i 
S.  W.  694. 

18763,  764  (Tez.Cr.App.)  InstmctioiiB  on  a 
trial  for  bomidde  that  the  evidence  showed 
beyond  controversy  that  deceased  was  a  vio- 
lent and  dangerous  man,  and  was  such  a  man 
as  might  reaaonably  be  expected  to  ezecots 
thieau  made  1^  him,  and  thai  tha  juiy  ahonld 
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resaid  theae  focts  m  established,  ven  proper- 

Sr  denied,  beiiw  cbai^s  on  the  weight  of  evl- 
ence,  especlaUy  where  the  state  did  not  con- 
test these  factST^^^er  t.  State,  148  S.  W. 
746. 

A  charge  on  the  weight  of  evidence  favorabie 
to  accnsed  is  no  more  anthorlsed  than  one 
favorable  to  the  state. — Id. 

if  763,  764  (Tez.Cr.App.)  A  charge  on  a 
trial  for  murder  in  the  second  degree  that. 
If  the  evidence  showed  express  malice,  it  woald 
justify  a  conviction  of  the  crime  charged,  ex- 
press malice  includins  implied  malice,  was  not 
on  the  weight  of  evidisDce.— Williams  v.  State, 
148  S.  W.  763. 

U  763,  764  (Tex.Cr.App.)  Prosecutor  having 
tostified  that  accused  was  ineide,  and  could  not 
have  entered  without  opeuing  a  door,  and  ac- 
cused testifying  that  he  only  went  on  ttie  steps 
of  the  bouse,  an  instruction  that  burglary  is 
committed  by  entering  a  house  by  force  with 
intent  to  commit  theft,  and  that  the  entry 
must  be  made  with  actual  force,  and  that  the 
Blifchtest  force  such  as  opening  a  door  was 
sufficient,  was  not  on  the  weight  of  the  evi- 
dence^^no^rass  t.  State,  148  S.  W.  1005. 

|0)  Hveessltr,  R«««lBUm,  «ad  SsifllolCBer 
of  InstraottoBM. 

f  770  (Mo.)  Whether  requested  or  not,  the 
court  should  Instruct  on  essential  questions  in 
a  criminal  case  so  as  to  properly  advise  the  ju- 
ry of  the  issues.— State  v.  Starr,  148  S.  W. 
862. 

1770  (Tex.Cr.App.)  In  a  prosecution  for 
keeping  a  disorderly  boose  where  spirituous  liq- 
uor was  kept  and  sold  without  a  license,  re- 
fusal of  a  requested  instruction  that  it  was  a 
defense  if  defendant  or  hli  stepson  kept  beer 
In  the  house  for  individual  use,  and  never  sold 
to  any  one.  held  reversiUe  error.— Williams  v. 
State.  148  S.  W.  306. 

I  770  (Tez.Cr.App.)  It  is  the  mandatory  du- 
ty of  the  court  to  charge  on  every  theory  of 
defense  brought  out  by  the  testimony.— Simms 
V.  State,  143  S.  W.  7^. 

S  77S  (Tez.CrApp.)  An  instruction  on  alibi 
ie  unnecessarr.— Payne  t.  State,  148  S.  W. 
694. 

§  778  (Tex.Cr.App.)  A  charge  on  self-de- 
fense, immediately  followed  by  a  charge  that 
in  all  criminal  cases  the  burden  of  proof  Is  on 
the  state  held  not  objectloDable  as  shiftins  the 
burden  on  defendant— Lee  v.  State,  148  S.  W. 
706. 

1 781  (Tez.Cr.App.)  Though  testimony  that 
just  after  the  shooting  a  third  person  asked  ac- 
cused what  he  meant,  was  properly  admitted, 
it  appearing  that  accused  made  no  reply,  the  ju- 
ry suould  have  been  instructed  to  disregard  It 
unless  tbey  believed  beyond  a  reasonable  doubt 
that  acciified  heard  the  question.— Rhea  v.  State, 
148  S.  W.  578. 

i  784  (Tez.Cr.App.)  In  a  criminal  prosecu- 
tion, a  chame  on  circumBtantial  evidence  held 
correct.— Harris  v.  State,  148  S.  W.  1074. 

f  789  (Tez.Cr.App.)  In  a  prosecution  for  fol- 
lowing the  business  of  selling  intoxicating  liq- 
uor, an  instruction  on  reasonable  doubt  held 
erroneous  as  placing  too  great  a  burden  on  the 
defendant.- Sain  v.  State,  148  S.  W.  566. 

{813  (Ky.)  Where  defendant  went  onto  de- 
cedent's premises  to  settle  a  claim  for  damages 
resulting  from  the  escape  of  defendant's  bogs, 
and  an  altercation  ensued  in  which  defendant 
killed  deceased,  it  was  not  error  to  refuse  to 
charge  that  defendant  was  entitled  to  go  on  de- 
cedent's premises  to  transact  any  legitimate 
bnsiness;  such  statement  being  a  mere  abstract 
assertion  of  one  of  defendant's  legal  rigbts.— 
Kobinson  v.  Commonwealth,  148  S.  W.  45.  ' 

iSra  (Tex.Cr.App.)  The  instructions  ihould 
ba  ft  pertinmt  application  of        law  to  the 


tacts  and  not  merely  a  general  definltfon  of 
law.— Smith  v.  State,  148  S.  W.  699. 

§  814  (Mo.)  In  a  prosecution  for  arson  to  de- 
fraud an  insurance  company,  accused  having 
testified  that  he  accidentally  dropped  a  lighted 
match  while  there  were  circumstances  tending 
to  the  contrary,  the  case  did  not  depend  entirely 
on  circumstantial  evidence,  and  it  was  not  er* 
ror  to  fail  to  charge  tbezwmw— State  T.  Stein- 
kraus,  148  S.  W.  877. 

1814  (Tex.Cr.App.)  In  a  prosecution  for 
theft  an  instruction  submitting  the  law  of  prin- 
cIpaU^Aeld  proper. — Davis  v.   State,   148  S. 

Defendant  was  shown  to  have  been  present 
with  another  when  the  purse  was  stolen;  and  a 
watch,  claimed  by  prosecutrix,  was  found  under 
defendant's  house.  Defendant  testified  that  if 
the  purse  was  taken  by  the  other  person  she 
did  not  know  of  it  or  aid  her.  Beld,  that  an 
instruction  that  the  mere  presence  of  defend- 
ant with  another  when  a  purse  was  taken  would 
not  make  her  guilty,  unless  she  aided  or  en- 
couraged the  other  in  the  commission  of  the 
offense,  should  have  been  given. — Id. 

1814  (Tez.Ct.App.)  Where  accused  did  not 
claim  that  deceased  manifested  an  intention 
to  assault  him,  and  that,  acting  on  suoh  ap- 
parent danger,  be  killed  deceased,  but  he  and 
his  witnesses  all  testified  to  an  actual  assault 
bv  deceased,  while  the  state's  witnesses  tes- 
tified that  deceased  neither  assaulted  nor  did 
any  act  manUestiDg  an  intention  to  assault 
him,  a  refusal  to  charge  that  threats  by  de- 
ceased not  communicated  to  accused  should  be 
considered  in  determining  who  was  the  ag- 
gressor was  proper. — Carver  v.  State,  148  S. 
W.  746. 

1814  (Tex.Cr.App.)  Where  the  issue  of 
self-defense  is  not  raised  under  the  evidence, 
or  it  is  raised  so  slightly  as  not  to  justify 
the  jury  to  rest  a  verdict  thereon,  the  refusal 
to  charge  on  self-defense  is  proper.- Burton 
V.  State.  148  S.  W.  806. 

J  814  (Tex.Cr.App.)  In  a  prosecution  for  hom- 
icide, evidence  that  when  the  first  altercation 
took  place  deceased's  father  caused  deceased  to 
leave  and  then  conversed  pleasantly  with  de- 
fendant does  not  raise  an  issue  of  conspiracy 
to  injure  defendant,  so  as  to  require  an  instruc- 
tion thereon.— Tyler  v.  Stole,  148  S.  W.  1086. 

{822  (Tex.Cr.App.)  Instruotiona  should  be 
construed  as  a  whde.— Payns  v.  State,  148  S. 
W.  694. 

S022  (Tex.Cr.App.)  Where  a  paragraph  of 
the  charge  appears  confnsing  and  misleading 
and  other  paragraphs  appear  to  conflict,  but 
the  charge  as  a  whole  correctly  states  the  law 
and  harmonizes  the  conflict,  no  error  is  shown. 
— WUUams  v.  State,  148  S.  W.  763. 

S822  (Tex.Cr.App.)  On  review  of  the  charge, 
it  must  be  rouBidered  as  a  whole. — Snmmeis  t. 
State,  148  S.  W.  774. 

8  823  (Tei.Cr.App.)  In  a  trial  for  homicide, 
the  court  charged  that  everv  person  may  de- 
fend himself  against  unlawful  attack  reason- 
ably threatening  injury  to  his  person,  and  may 
use  all  necessary  and  reasonaole  force  to  de- 
fend himself,  but  no  more  than  the  circum- 
stances reasonably  indicate  to  be  necessary. 
Other  charges  correctly  submitted  the  case  on 
'the  evidence  for  a  finding,  as  to  self-defense, 
without  in  any  way  qualifying  it.  Held,  in 
riew  of  Code  Or.  Proc  1911,  art.  743.  not  prej- 
udicial.—Summers  V.  State,  148  S.  W.  774. 

(H)  Keawesfs  for  lutvwotlona. 

1 825  (Tex.Cr.App.)  Where  accused  relied  on 
an  alibi  and  requested  no  instruction  on  the 
subject,  he  could  not  complain  of  a  charge  that, 
if  the  jury  did  not  believe  that  accused  wa» 
present  at  tiie  time  and  place  of  the  commis- 
sion of  the  offense,  and  that  he  was  at  some 
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otiwT  or  different  pUce,  or  if  tben  waa  a  rea- 
sonable donbt  on  the  question,  he  should  be  ac- 
qoitted,  and  that  accused  waa  presumed  to  be 
innocent  until  bia  guilt  was  proved  beyond  a 
reasonable  doubt— Fowlei  v.  State,  148  S.  W. 
676. 

S  825  rPex.Cr^pp.)  In  a  trial  for  burglary 
of  a  dwelling,  it  was  not  reversible  error  to 
omit  the  word  "actually"  in  instructing  that 
the  Jnry  most  find  that  the  house  was  occupied 
by  &e  owner,  in  the  alwence  of  a  request  for 
spedal  iutruction^Fiurne  T.  State,  148  S.  W. 
604. 

{827  (Mo.)  A  mere  vasrae  verbal  requrat  for 
an  instmcdon  on  impeaching  evidence  Md  not 
sufficient  to  require  the  court  to  give  an  in- 
struction upon  this  collateral  matter. — State  r. 
Starr,  148  S.  W.  8fl2. 

Rev.  St.  1909,  |  5244.  and  Rev.  St  1879,  { 
1908,  Ukiog  effect  November  11,  1879,  do  not 
require  the  court  to  instmct  upon  collateral 
questions,  unless  the  defendant  offers  an  in- 
struction embodying  the  principle  contended  for, 

-Id. 

1829  (Ark.)  Bequests   to   cha^    may  be 
properly  refused  where  the  inatructionB 
correctly  cover  erery  phase  of  the  case.— Wolfe 
V.  State,  148  8.  W.  641. 

1829  (^rex.Cr^pp.)  Instructions  covered  by 
those  given  are  properly  refused.- Bird  v.  State, 
148  S.  W.  738;  Burnam  v.  Same,  Id.  757. 

I  829  (Tex.Cr.App.)  A  refusal  to  charge  that 
threats  W  deceased  against  accused  not  com- 
municated to  accused  should  be  conudered  .in 
determining  the  state  of  accused's  mind  held 
not  error  in  view  of  another  Instructioil. — Car- 
ver v.  State.  148  S.  W.  746. 

1 829  Crex.Cr.App.)  Where,  in  a  murder  trial, 
a  correct  instruction  relating  to  testimony  of 
accomplices  was  given,  it  was  not  error  to  re- 
fuse special  charges  on  that  qnesUoiL-^rant  v. 
State.  148  S.  W.  760. 

1 829  n^ez.Cr.App.)  Where  the  courf i  charge 
presented  Uie  law  applicable  to  the  case,  a  fail- 
ure to  give  special  charges  was  not  error.— Wil- 
liams v"  State,  148  S.  W.  763. 

{B29  (Tez.Cr.App.)  Special  chafes  request- 
ed, wbicn  are  fully  covered  by  the  court^s  main 
charge,  may  be  properly  refused. — Kinney  T. 
State,  148  S.  W.  783. 

(J)  Onetodr,  CoBdaet.  *Bd  VellberatlORs 
of  •fntr. 

1853  (Tex.Cr.App.>  Where  evidence  is  iwop- 
erly  admissible,  a  discussion  in  the  preseooe  of 
the  jury  about  admitting  it  is  not  error.— I«e 
V.  State,  148  S.  W.  706, 

S  855  {Tex.Cr.App.)  That  a  Jniy  waa  taken 
by  the  sheriff  to  a  restaurant  for  dinner  during 
the  trial  where  they  were  exposed  to  outside 
influence,  which,  however,  was  not  exerted, 
held  not  to  constitute  misconduct— Kinney  v. 
State,  148  S.  W.  783. 

g  865  (Tez.Cr.App.)  The  remarks  of  the  trial 
court,  on  failure  of  jury  to  agree,  that  some 
12  men  would  have  to  settle  the  case,  and  that 
the  jury  could  do  the  work  as  well  aa  any,  and 
that  the  court  would  hold  session  until  the  busi- 
ness was  disposed  of,  are  not  objectionable  a* 
coercing  a  verdict.— Bippetoe  v.  State,  148  S. 
W.  811. 

<K)  Teraiet. 

I  878  (Tei.Or.App.)  On  the  issues  of  guilt  of 
disfiguring  the  person  of  another,  punishable  by 
imprisonment  in  tiiie  penitentiary,  and  aggravat- 
ed assault,  punishable  by  fine,  a  general  verdict 
of  guilty  with  pnnUhment  in  the  penitentiary 
sumdently  showed  purpose  to  find  verdict  of 
^Ity  of  disfiguring.— Lee  v.  SUte,  148  B.  W. 

{  883  Crez.Cr.ApP;)  In  a  prosecution  for  rob- 
bery, a  verdict,  ^'we,  the  jury,  find  accused 
guilty  and  assess  the  penalty  at  five  years  in 
the  penitentiary,"  held  sufficient— Oonytton  T. 
State,  14S  a  W.  68a 


I  883  (Tez.Cr.App.)  A  verdict  finding  the  de- 
fendant guilty  "as  charged  in  the  indictment" 
and  assessing  bis  pnniabment^  waa  not  anintel- 
H^ble  nor  vagne.— Dngat  t.  Bute,  148  8.  W. 

xm.  HOTioini  roR  kew  twoai, 

ARB  nr  ARBE8T. 

1 9)3  (Tez.Cr.App.)  Defendant,  who  pleaded 
guilty  to  a  charge  of  canning  a  pistw.  was 
entitled  to  a  new  trial,  where  the  pie*  was 
entered  without  a  full  onderstandlng  of  the 
situation  and  on  threats  of  a  depntr  ^eriff 
that  he  would  be  prosecuted  for  theft  of  the 
pistol  if  he  did  not  plead  guilty.— -Meehdng  v. 
State,  148  S.  W.  309. 

1 913  (Tex.Cr.App.)  One  convicted  of  an  of- 
fense is  not  entitled  to  a  new  trial  on  a  sfaowing 
that  a  codefendant  had  pleaded  guilty  and  prom- 
ised to  make  a  confession  exonerating  aocneed. 
—Crossly  v.  State,  148  8.  W.  1087. 

1 928  (Ark.)  The  misconduct  of  a  juror  in 
having  a  conversation  with  a  witness  for  ac- 
cused, and  stating  to  the  witness  that  accused 
ought  to  have  had  his  mother  present,  waa  not 
ground  for  new  trial.— Ary  t.  State,  148  3.  W. 
1032. 

{938  (Ky.)  Where  decedent's  son  iraa  not 
a  witness,  accused  was  not  entitled  to  a  new 

trial  for  newly  discovered  evidence  with  r^er- 
ence  to  a  conversation  had  lietween  witness 
and  the  son  tending  to  show  self-defensei — 
Robinson  v.  Commonwealth,  148  S.  W.  45. 

{938  (Tex.Cr.App.)  In  a  murder  trial,  re- 
fusal of  new  trial  for  newly  discovered  evi- 
dence tliat  decedent  waa  repnted  to  be  quarrel- 
some and  was  a  fugitive  was  properly  refused. 
being  cumulatiTe  as  to  his  being  a  fn^tive: 
and  the  rarties  having  lived  in  the  same  com- 
munity.—Lanoaeter  T.  State,  148  8.  W.  307. 

{ 938  (Tex.Cr.App.)  Affidavit  on  motion  for 
new  trial  tending  to  establish  an  alibi  fteld  not 
to  show  newly  discovered  evidence. — Gotcber  v. 
State,  148  S.  W.  574. 

{  938  (Tez.Cr.App.)  Newly  diaoorered  evfduce 
for  which  a  new  trial  was  asked  In  a  mnrder 
case,  combined  with  that  shown  on  motion  for 
continuance  for  an  absent  witness,  the  denial 
of  which  was  also  made  a  ground  for  aAiaff  a 
□ew  trial,  held  to  show  that  the  new  trial  was 
improperly  denied— Rbea  v.  State,  148  S.  W. 
578. 

{ 939  (Ark.)  A  new  trial  on  the  ground  of 
newly  discovered  evidence  is  properly  denied, 
in  absence  of  au  showing  why  it  was  not  dis- 
covered hefon  the  trial.— Ary  t.  State,  148  S. 
W.  1032. 

{939  Crez.Cr.App.)  Anewtrialontiieffroimd 

of  newly  discoveivd  evidence  waa  property  re- 
fused, where  accused  knew  of  the  newly  discov- 
ered witness  before  the  trial,  and  had  talked 
with  hinu— Fowler  T.  Stfite,  148  S.  W.  676. 
f  940  Crez.Gr.App.)  la  a  proeccntlon  tot  for- 

?ery,  defendant  Md  not  entitled  to  a  new  trial 
or  newly  discovered  evidence,  that  J.  bad  been 
indicted  a  number  of  times  in  D.  county  for 
forgery  and  that  the  order  defendant  waa  charfr- 
ed  with  liaving  forged  was  made  payable  to 
him,  in  the  absence  of  a  showing  that  defendant 
received  the  order  from  J.,  etc^-Glbeon  t. 
State.  148  S.  W.  1090. 

{941  (Ark.)  A  new  trial  on  the  mmiia  of 
newly  discovered  evidence  whidi  la  merely  ca- 
mulative  of  the  testimony  at  the  trial  la  prop- 
erly denied.— Ary  v.  State,  148  S.  W.  10& 

1942  (Te(i.Or.App.)  Newly  discovered  eri- 
dence  desired  to  impeach  a  witness  prearats  do 

rnnd  for  a  new  trial.— Collins  v.  State.  148 
W.  1066. 

{ 954  (Tez.Cr.App.)  An  allegation  on  a  mo- 
tion for  a  new  trial  that  the  court  ened  In  not 
instructing  tiie  jury  that  defendant  had  the 
right  to  asBome  that  deceased  was  goins  to  at- 
tack Um  with  a  deadly  we^on  was  too 
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148  S.  WTtBO. 

%  954  (Tez.Cr.App.)  A  fTonnd  of  motion  for 
a  new  trial  that  the  court  erred  "in  its  charge 
to  the  jorr,  eBpeciallr  in  refereoce  to  insanity 
and  dmnkenneBs,"  etc.,  is  insufficient  on  ac- 
connt  of  ite  cenerality.— Teague  t.  State,  148 
S  W'  1063 

likewiBe,  a  (round  that  the  court  erred  "in 
Its  chaise  to  the  jorr  •  •  •  In  falling  to 
■nbmlt  manilaofhter.'^-Id. 

Where  2  of  17  requested  charges  were  given, 
ground  of  motion  for  a  new  trial,  that  the  court 
erred  "in  refusiog  the  sereral  special  charges," 
Is  too  general.— Id. 

|9S7  (TeonO  An  affidavit  of  a  Juror  In  a 
homidde  case,  which  states  the  argument  which 
he  alleged  was  made  to  him  by  other  jurors 
during  their  deliberation  on  a  verdict  resulting 
in  finding  accused  guilty  of  murder  in  the  first 
degree,  is  Inadmlsable.— Hughes  t.  SUte,  148 
8.  W.  S43. 

A  new  trial  on  the  ground  of  misconduct  of 
jurors  Xeld  properly  denied  on  the  showing 
made  by  affl&vita  of  jurors.— Id. 

1957  (Tex.Gr»App.)  A  juror  will  not  be  per- 
mitted to  impeach  bis  verdict  by  testifying  that 
he  misunderstood  the  charge  of  the  court— Col- 
lins  V.  State,  148  S.  W.  1065. 

I  958  (Ky.)  A  motion  for  new  trial  for  new- 
ly  discovered  evidence  was  properly  denied, 
where  defendant's  affidavit  did  not  allege  that 
the  evidence  was  unknown  to  bim  and  his 
counsel,  or  that  it  could  not  have  been  discov- 
ered prior  to  the  trial.— Bobinson  v.  Com- 
monwealth, 148  a  W.  45. 

|SS8  <Tex.Cr.App.)  It  was  not  error  to  re- 
fuse accused  a  new  trial,  asked  on  the  ground 
of  new^  discovered  testimony,  where  he  did 
not  certify  that  the  witness  would  have  testi- 
fied to  anything,  or  what  the  teBtimonywouId 
have  been.— lisncaster  t.  State,  148  S.  W.  307. 

ZIV.  JUDOMENT,  SENTEKOE,  AlCD 
FZHAI.  OOMBCITBIENT* 

1 897  (Ark.)  Where  a  properly  supported  pe- 
tition for  a  writ  of  error  coram  nobis  to  in- 
quire into  the  sanity,  at  the  time  of  bis  trial, 
of  one  convicted  of  murder  In  the  second  degree, 
alleged  that  he  was  insane  at  the  time  of  the 
trial,  and  tbat  such  fact  was  not  then  suggest- 
ed or  known,  it  was  error  to  dismiss  the  peti- 
tion, though  the  petitioner's  conviction  bad  been 
affirmed  by  the  Supreme  Cour t— Hyd rick  t. 
State,  148  S.  W,  541. 

XV,  APPEAX*  AHD  EBJIOB  AKD 
OEBnORABL 

<A)  Fons  •(  RcBMdr,  JnrlsAlettoa.  mad 
Rlsbt  ot  Review. 
{  1020  (Tex.Cr.App.)  Under  the  express  pro- 
Tiaion  of  Code  Cr.  Proc.  1»11,  art.  87,  the  Court 
of  Criminal  Appeals  has  no  Jurisdiction  on  ap- 
peal, in  cases  originating  in  the  Justice  court, 
in  which  the  fine  imposed  on  appeal  to  the  coun- 
ty court  is  less  than  $100,  exclusive  of  costs.— 
l!x>ckett  V.  State,  148  8.  W.  306. 

OB)  Presentation  and  Reservation  in  Lovr* 
•F  Conrt  of  Grounds  of  Review. 

I  1036  (Ky.)  In  the  absence  of  an  avowal  as 
to  what  testimony  excluded  on  objection  would 
have  been,  if  admitted,  its  exdusioa  was  not 
reviewable.— Bobinson  t.  Oommonwealtli,  148 
8.  W.  46. 

I  1 036  Crex.Cr.App.)  In  a  prosecution  for  rob- 
bery, accused  cannot  complain  that  evidence 
■bowing  that  he  robbed  two  companions  at  the 
ume  time  was  admitted,  where  there  was  no 
motion  to  compel  the  state  to  elect,  and  no  com- 

ftlaint  of  the  evidence  was  made  -  until  aftu: 
adgment.'-Oompton  v.  State.  148  S.  W.  580. 
1 1036  artxXyrJkjm.)  A  Mil  of  a»MptIoiu  to 
tlw  admlMlon  of  andence  cannot  be  reviewed, 


where  the  court  refused  to  allow  It  because  de- 
fendant did  not  object  to  the  testimony  or 
move  to  exclude  It^-Vines  v.  State,  148  S.  W. 
727. 

1 1038  (Ailc)  Though,  an  Instruction  having 
been  amended  after  defendant's  counsel  bad 
dosed  his  argument,  he.  If  desiring  it,  should 
have  been  permitted  to  argue  it  as  amended, 
bat  not  having  requested  permission  to  do  so, 
he  may  not  complain  on  appeal  for  the  first 
time.— Manasco  v.  State,  148  S.  W.  1025. 

I  (038  (Tex.Gr.App.)  Where  the  court  charg- 
ed on  reasonable  doubt,  the  failure  to  chane  on 
the  question  of  alibi,  though  there  was  evidence 
tending  to  prove  accused's  alibi.  Is  not  error  in 
the  absence  of  a  special  request — ^Harris  v. 
State,  148  S.  W.  tm. 

i  1043  (McApp.)  Where  accused,  who  testi- 
fied, was  Impeached  by  proof  of  his  habitual 
lawbreaking,  grounds  of  objectloas  to  the 
scope  of  the  impeaching  evidence,  not  urged  at 
trial,  cannot  be  raised  on  appeaL— State  v. 
Chinn.  148  S.  W.  146. 

11043  (Tex.  Cr.  App.)  Objecaom  that  the 
court  erred  in  court  charges  submitting  murder 
in  the  first  degree,  murder  in  the  second  degree, 
and  manslaughter.  In  tlutt  the  issues  were  not 
raised  by  the  evidence,  held  too  general  for 
consideration  on  appeal.— Tines  t.  State,  148  8. 
W.  727. 

fi  1043  Crex.Cr.App.)  Statements     tbat  evi- 
dence was  "objected  to"  and  that  It  was  "Irrel- 
evant and  immaterial"  were  not  sufficient  objec-  ■ 
tions  for  review.— Simms  v.  State,  148  S.  W. 
786. 

S  1043  (Tex.Cr.App.)  An  objection  to  the 
charge  as  a  whole  and  to  eacb  paragrapb  there- 
of, without  statintc  any  grounds  or  reasons, 
was  insufficient.— Waters  v.  State,  148  S.  W. 
706. 

I  1054  (Tex.Cr.App.)  Rulings  on  evidence 
cannot  be  reviewed,  where  appellant  fails  to 
preserve  bills  of  exception  thereto  at  the  time. 
—Simpson  v.  State,  148  S.  W.  312. 

11056  (Tex.Cr.App.)  Where  no  exception  Is 
en  to  the  fkllure  of  Uie  trial  court  to  cha^, 
an  assignment  of  error  after  the  adjonmment 
of  the  term  cannot  be  condder^.— Gotcher  t. 
State.  148  S.  W.  674. 

I  1056  (Tex.Cr.App.)  On  appeal  In  a  misde- 
meanor case,  the  refusal  of  a  special  instruction 
was  not  reviewable,  where  no  exception  was 
taken.— Oarllngton  v.  State,  148  S.  W.  688. 

I  1 056  (Tex.Cr.App.)  Where  the  court  charg- 
ed on  reasonable  doubt,  the  failure  to  charge  on 
the  question  of  alibi  held  not  reviewable,  where 
no  exception  was  reserved.— Harris  v.  State, 
148  S.  W.  1074. 

f  1059  (Tex.Cr.App.)  A  complaint  on  appeal 
as  to  error  in  failing  to  charge  and  to  submit 
an  issue  Add  too  general  to  require  considera- 
tion.—Summers  V.  State,  148  S.  W.  774. 

I  1063  (Mo.App.)  Bven  if  questions  involving 
the  construction  of  the  federal  Constitution 
were  within  the  jurisdiction  of  the  St.  Ixniis 
Court  of  Appeals,  they  could  not  be  reviewed, 
where  they  were  not  presented  in  the  lower 
court  and  preserved  for  review  by  the  filing  of 
a  motion  for  a  new  tziaU-^tate  Briaoo,  148 
S.  W.  984. 

I  1 063  (Tex.Cr.App.)  Where  the  Indictment 
charges  au/ofEense,  a  conviction  will  be  affirmed, 
in  the  absence  of  a  motion  for  new  trial- San- 
dere  V.  State,  148  S.  W.  566. 

i  1064  (Tex.Cr.App.)  Assignments  in  a  mo- 
tion for  a  new  trial  that  a  verdict  of  the  jniy 
is  against  the  law,  and  that  the  court  failed  to 
charge  on  the  law  applicable  to  the  caw,  were 
too  general  to  require  consideration  on  appeaL — 
KIdwell  V.  State.  148  S.  W.  306. 

i  1064  (Tez.Gr.App.)  Where  accused  com* 
plained  of  the  refusal  of  requested  Instructlona 
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for  th«  first  time  in  tbe  motion  for  new  trial, 
the  motioD  averriOR  as  fcrounds  for  new  trial 
"becaoBe  the  coart  erred  in  refuaiox  to  iostnict 
the  jury  as  requested  by  tbe  defeoaaat  to  spe- 
cial charge  No.    on  file  hereio,"  filling 

«acfa  blank  with  the  number  of  the  charge,  the 
rulings  will  not  be  considered  on  appeal.— Oiles 
T.  State,  148  S.  W.  317. 

S  1064  (Tex.Cr.App.)  Alleged  misconduct  of 
jury  presented  as  a  ground  for  new  trial  will 
not  be  considered  on  appeal,  where  it  was  not 
presented  by  affidavit  oi  the  defendant  or  some 
other  person.— Waters      State,  148  S.  W.  79a 

f  1064  (Tex.Cr.App.;)  A  motion  for  a  new 
trial  complaining  of  instructions  "because  the 
court  erred  in"  enumerated  paragraphs  "of  his 
main  charge  to  the  jury,"  without  pointing  oat 
any  error,  is  too  general  and  will  not  be  cod- 
aicfered  on  appeal.— Rippetoe  t.  State,  148  S. 
W.  811. 

1 1064  (Tex.Cr.App.)  Alleged  Improper  re- 
marks of  the  district  attorney  not  set  forth  in 
accused's  motion  for  new  trial  will  not  be  re- 
viewed on  appeaL— Teague  v.  State,  148  S.  W. 
1063. 

I  1066  (Ho.App.)  In  tbe  absence  of  a  motion 
for  a  new  trial  duly  filed,  and  exception  duly 
saved  to  its  denial,  all  the  proceedings  of  a 
criminal  trial  are  closed  to  examination  on  ap- 
peal, except  those  shown  by  the  record  proper. 
—State  V.  Brisco,  148  S.  W.  984. 

I  1066  (Tei.Cr.App.)  Where  no  exception 
.was  reserved  to  the  ruling  of  the  court  as  to 
the  testimony  mentioned  in  a  motion  for  a  new 
trial,  alleged  error  in  soch  roling  will  not  be  re- 
viewed.—Whitehead  T.  State.  148  S.  W.  81& 

(D>  Reoord  *nd  Procecdinsa  Not  In  Rec- 
ord. 

1  1088  (Tex.Cr.App.)  Where  requested  charges 
are  not  copied  in  the  transcript,  the  refusal 
thereof  cannot  be  reviewed  on  appeal.— Cruz  v. 
State,  148  S.  W.  564. 

I  1090  (Tex.Cr.App^>  On  appeal  from  a  con- 
iviction  in  a  misdemeanor  case,  objections  to  the 
charge  cannot  be  reviewed,  in  the  absence  of 
specific  bills  of  exception  taken  at  the  time.— 
Kidwell  T.  State.  148  S.  W.  305. 

1 1090  (Tez.Cr.App.)  Befnsal  of  a  eontinu* 
ance  and  error  In  permitting  defendant's  wife 
to  sit  in  the  courtroom  in  front  of  the  prosecut- 
ing wttneas  while  testifying  could  not  be  re- 
viewed, in  the  abwice  oi  bills  of  ezceptiona.— 
Jennings  v.  State,  148  S.  W.  818. 

91090  (Tex.Cr.App.)  Grounds  in  a  motion 
for  new  trial,  based  on  alleged  bills  of  excep- 
tion to  tbe  introduction  of  testimony,  cannot  be 
reviewed,  where  the  bUli  do  not  appear  in  the 
record.— Sheppard  v.  State,  148  S.  W.  814. 

11090  (Tex.Cr.App.)  Under  Code  Cr.  Proc 
1895,  arts.  717,  719,  723,  complaints  of  the 
charge  and  the  refusal  of  spedal  charges  in 
misdemeanor  eaiea  mast  be  preserved  by  bill  of 
exceptions  taken  at  the  time.— Giles  v.  State, 
148  S.  W.  817. 

f  1090  (Tex.Cr.App.)  Objections  to  the  ad- 
mission of  evidence  cannot  be  reviewed,  where 
no  bill  of  exceptions  reserved  thereto  is  pre- 
served in  the  record.— Crux  v.  State,  148  S.  W. 
664. 

1 1090  (Tex.Cr.App.)  An  objection  that  the 
evidence  was  insufficient  to  support  a  convic- 
tion, and  an  objection  to  nUings  on  tbe  evi- 
dence, cannot  be  reviewed,  in  tbe  absence  of  a 
statement  of  facta  or  bills  of  exception^— Queto 
V.  State,  148  S.  W.  564. 

{  1090  (Tex.Cr.App.)  Where  not  presented 
by  a  bill  of  exceptions,  the  appellate  court  can- 
not  review  the  error  of  the  trial  court  in  rush- 
ing through  the  case  without  giving  accused, 
who  was  too  poor  to  employ  counsel,  an  oppor- 
tunity to  present  any  defense.— Compton  v. 
State.  148  S.  W.  580. 

{1090  (Tex.Cr.App.)  Admissibility  of  evi- 
dence cannot  be  considered  on  appeal.  In  tbe  ab- 
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sence  of  hlUi  of  exception.— Foster  t.  State,  148 

S.  W.  683. 

fi  1090  (Tex.Cr.App.)  In  the  absence  of  a 
statement  of  facts  or  bill  of  exceptions,  the 
Court  of  Criminal  AppeaJa  will  not  consi<l«r 
qnestioDS  attempted  to  be  raised  bj  tbe  moiioo 
for  a  new  triaL— Oarlingtw  v.  State,  148  a  W. 
588. 

I  1090  (Tex.Cr.App.)  Bulings  on  evideooe 
cannot  be  considered  on  appeal,  except  where 
presented  by  a  bill  of  exceptions  contained  is 
the  record.— Vines  v.  State.  148  S.  W.  T21. 

An  order  denying  an  application  for  a  chanjie 
of  venue  cannot  b«  reviewed  in  the  attseoce  of 
a  bill  of  exceptiona  presenting  the  matter  or 
the  evidence,  If  any,  offered  on  the  motfm.— Id. 

Questions  raised  in  a  motion  for  a  new  trial 
■concerning  the  absence  of  negroes  on  the  jury 
panel,  and  failure  to  serve  accused  with  a  copy 
of  the  special  venire,  etc,  could  not  be  re- 
viewed in  the  absence  of  a  bill  of  exceptions^ 
and  no  evidence  with  reference  thereto  being  in 
the  record.— Id. 

Grounds  for  new  trial,  In  that  the  court  erred 
in  overruling  challenges  to  certain  jurors,  coald 
not  be  reviewed,  not  twlng  presented  by  bills 
of  exceptions  showing  the  questions  propounded 
and  the  answers  of  the  jurors.— Id. 

8  1 090  (Tex.Cr.App.)  Where  no  bin  of  ex- 
ceptions was  reserved  to  the  court's  action  in 
overruling  a  motion  for  a  continuance,  the  rul- 
ing cannot  be  reviewed. — Williams  v.  State,  148 
S.  W.  703. 

Alleged  improper  remarks  of  the  atate'a  coun- 
sel cannot  be  reviewed,  where  no  bill  of  excep- 
tions was  reserved  thereto.— Id. 

S  1090  fTcx.Cr.App.)  Improper  language  al- 
leged to  have  been  used  by  the  district  attor- 
ney cannot  be  reviewed,  where  there  is  no  bill 
of  exceptions  verifying  the  fact  that  it  was 
used  and  that  a  bill  of  exceptions  was  reserved 
thereto.— Kinney  v.  State,  148  S.  W.  783. 

I  1090  (Tex.Cr.App.)  On  appeal  from  a  con- 
viction, grounds  in  the  motion  for  new  trial  in 
regard  to  the  erroneous  admission  of  testimony 
and  the  improper  refusal  of  a  continuance  can- 
not be  reviewed,  where  no  bills  of  exceptiona 
were  reserved.— Dugat  v.  State,  148  S.  W.  789. 

8  1090  (Tex.Cr.App.)  Where  the  record  on 
appeal  contains  no  motion  for  a  continuance, 
nor  bill  of  exceptions  reserved  to  the  denial  ot 
a  continuance,  the  ruling  is  not  reviewable  on 
appeal.— Kippetoe  v.  State,  148  8.  W.  811. 

81090  (Tex.Cr.App.)  A  court  on  appeal  can- 
not review  the  overruling  of  an  application  for 
a  continuance,  in  the  absence  of  a  bill  of  ex- 
cejptions.— Teague  v.  State.  148  S.  W.  1063. 

The  court  on  appeal  cannot  review  a  motion 
to  quash  the  jury  venire,  in  absence  of  a  bill 
of  exceptiona  thereto. — ^Id. 

The  action  of  the  court  on  objections  to  chal- 
lenges for  cause,  thus  compelling  defoidant  to 
exercise  peremptory  challenges,  and  the  court's 
refusal  to  grant  additihnal  peremptory  chal- 
lenges Aeld  not  revlewaUe  in  the  absence  of 
bill  of  exceptions.— Id. 

The  admission  and  exclnaiott  of  testimony  in 
a  criminal  cause  held  not  reviewable,  in  tbe  ab- 
sence of  a  bill  of  exceptions. — Id. 

Bemarbs  of  a  district  attwney  In  a  prosecn- 
tion  for  homicide  held  not  reviewaWe  in  tbe  ab> 
sence  of  a  bill  of  exceptions.— Id. 

8  1090  (Tex.Cr.App.)  The  appellate  court  can- 
not review  the  question  service  on  accused 
of  a  copy  of  the  indictment,  where  no  bill  ot 
exceptiona  was  resen'ed. — Harris  v.  Stat4^  148 
S.  W,  1074. 

1  1090  (Tex.Cr.App.)  Denial  of  a  continn- 
ance  cannot  be  reviewed,  in  the  absence  of  a 
hill  of  exceptiona  reserveo.- Tyler  t.  8tat^  148 
S,  W.  1086. 

8  1090  (Tex.Cr.App.)  Nothing  la  presented  for 
review  on  an  appeal,  where  the  record  abows  a 
proper  indictment  and  no  atatMasnt  of  facta  o> 
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bill  ot  exceptioDB.— Thomas  t.  Rtate*  148  S.  W. 

108& 

On  a  criminal  appeal,  objections  to  the  ad' 
mission  ot  testimony  and  to  the  refusal  to  in* 
struct  on  circumstantial  evidencs  are  not  le- 
Tiewable,  in  the  absence  of  a  bill  of  exceptions 
and  statement  of  facts.— Id. 

i  1090  CTez-Cr.App.)  Befusal  of  the  court  to 
continue  the  trial  cannot  be  considered,  in  the 
absence  of  bills  of  exceptions  reserved  thereto. — 
Clanton  v.  State,  148  S.  W.  1095. 

RnlincB  on  the  evidence  cannot  be  consid- 
ered, in  the  absence  of  Ulla  at  exception  re- 
served theieto^Xd. 

{1091  (Tex.Cr.App.)  Where  a  bill  of  excep- 
tions does  not  show  whether  the  evidence  com- 

Slained  of  was  permitted  to  go  to  the  jury,  it 
oes  not  preaent  erTor^WiUiama     State,  148 
8.  W.  768. 

i  1091  (Tez.Or.App.)  A  bill  of  exceptions  to 
the  admission  of  a  cattle  brand,  because  the 
record  showed  that  the  brand  belonged  to  D. 
and  not  to  A.,  the  prosecutor,  must  be  over- 
ruled, where  the  trial  court  in  approvine  the 
bill  of  exceptions  referred  to  the  statement  of 
facts  and  it  there  appeared  that  A.  inherited 
the  brand  as  the  only  heir  of  D.— Dugat  v. 
State,  148  S.  W.  789. 

S  1091  <Tex.Cr.App.)  A  Mil  of  exceptions  to 
the  overruline  of  an  objection  to' a  question  is 
insufficient  where  it  does  not  state  the  answer 
given.— Clark  v.  State,  148  S.  W.  801. 

A  bill  of  exceptions  to  the  sustaining  of  an 
objection  to  a  question  asked  a  witness  on 
cross-examination  Is  insufficient,  where  it  fails 
to  show  the  purpose  of  the  question  and  the 
answer  the  witness  would  have  given.— Id. 

S  1091  (Tex.Cr.App.)  Where  a  bill  of  excep- 
tions to  the  exclusion  of  a  question  asked  de- 
fendant did  not  show  what  answer,  if  any,  was 
made  to  the  qnestion,  the  matter  is  not  prop- 
erly presented  for  review.— Collins  v.  State,  148 
S.  W.  1065. 

{1091  (Tex.Cr.App.)  In  a  proaecation  for 
murder,  a  bill  of  exceptions  to  the  admission 
of  testimony,  merely  showing  that  over  accus- 
ed's objection  ttie  state  asked  witness  whether, 
when  he  was  in  a  certain  person's  office,  be  did 
not  state  that  deceased  was  about  the  aame 
■iza  aa  that  person,  presents  notiiing  for  re- 
Tlew,  not  showing  that  the  testimony  waa  ma- 
terial.—Harris  V.  State,  148  S.  W.  1074. 

A  bill  of  exceptions  to  the  exclusion  of  tes^ 
timony  is  insufficient  when  it  does  not  ahow 
what  the  answer  of  the  witness  would  have 
been. — Id. 

Bills  of  exception  to  refusal  to  strike  out 
teetimony,  that  after  the  first  search  of  ac- 
cused's trunk  certain  articles  with  blood  there- 
on were  found,  the  searches  taking  place  after  ac- 
cused was  in  prison,  iteld  insufficient,  not  show- 
ing him  the  finding  of  those  articles  connected 
accused  with  the  osense. — Id. 

$1091  (Tez.Cr.App.)  A  sUtement  In  a  bill 
of  exceptionB  to  the  aUowance  of  a  question  of 
tbe  objection  made  that  no  proper  predicate 
bad  been  laid  is  not  sufficient  to  show  that  it 
waa  the  fact  that  no  predicate  had  been  laid.— 
I>oaglas8  T.  State,  148  S.  W,  1089. 

S  1091  (Tex.Cr.App.)  Bills  of  exceptions  to 
rulings  on  evidence,  failing  to  state  any 
tfrounds  of  objection,  are  insufficient — Cooper 
Y.  State,  148  S.  W.  1093. 

f  1092  (Tex.Cr.App.)  Bills  of  exceptions  filed 
more  than  .20  days  after  adjournment  of  the 
term  at  which  accused  was  convicted  of  a  mis- 
demeanor will  not  be  considered  oo  appeal.— 
X>ee  T.  State.  148  S.  W.  816. 

§  1092  n:ex.Cr.App.)  Under  Acts  31st  Leg. 
(iBt  Sx.  SesB.)  c.  39,  {  7,  permitting  extension 
oC  no  more  than  -90  days  for  filing  bill  of  ex- 
ceptions, a  Ull  filed  Ansost  Slat  after  adjoam- 


ment  on  April  2lBt  held  not  subject  to  consider- 
ation on  appeal  because  not  filed  in  time.— 
Crowell  T.  State,  148  S.  W.  570. 

Under  Acts  Slst  Leg.  (1st  Ex.  Sess.)  c.  39. 
{  7,  and  under  Code  Cr.  Proc  1895,  art.  896. 
courts  held  powerless  to  authorize  filing  of  bill 
of  exceptions  after  90  days  after  adjournment 
of  tbe  trial  term.— Id. 

i  1092  (Tez.Cr.App.)  A  bill  of  .  exceptions 
which  the  court  refused  to  sign  with  the  state- 
ment that  no  such  ruling  was  made  by  the 
court  cannot  be  reviewed.— Clark  v.  Stat&  148 
S.  W.  801. 

{  1092  (TBZ.Cr.App.)  Approval  by  tiie  trial 
court  of  a  bill  of  exceptions,  which  merely  re- 
cites the  objections  urged  by  accused  and  does 
not  purport  to  set  out  the  evidence,  only  cer- 
tifies the  grounds  of  objection,  and  not  that 
the  grounds  were  true  and  that  the  facta  atat- 
ed  were  proven.— Harris  v.  State,  148  S.  W. 
1074. 

8  1092  (Tex.Cr.App.)  Under  Acts  32d  Leg.  c 
119,  I  7,  bills  of  exceptions  filed  more  than  80 
days  after  judgment,  where  the  term  of  court 
continued  more  than  8  weeks,  could  not  be 
considered.— Gibson  v.  State,  148  8.  W.  1090: 

{  1093  (Tez.Cr.App.)  Where  there  is  no  bill  of 
exceptions  to  a  judjgment  of  conviction  other 
than  a  bill  to  the  overruling  of  accused's  mo- 
tion for  new  trial,  the  bill  cannot  be  treated 
as  a  bill  of  exceptions,  and  the  questions  must 
be  reviewed  as  raised  by  the  motion  for  new 
trial.— Compton  v.  State,  148  S.  W.  680. 

{  1093  (Tex.Cr.App.)  Matters  stated  as  objec- 
tions in  a  bill  of  exceptions  will  not  be  consid- 
ered as  approved  as  a  statement  of  a  fact  by 
the  judge.— Irvin  v.  State,  148  S.  W.  589. 

{  1 094  (Tex.Cr.App.)  Where  an  indictment 
charges  an  offense,  a  conviction  will  be  affirmed, 
in  absence  of  a  bill  of  exceptions.— Sanders  v. 

State,  148  S.  W.  566. 

{  1097  n:ex.Gr.App.)  Objections  with  refaz^ 
ence  to  the  ehanre  are  not  reviewable,  in  the 
absence  «f  a  statement  of  facts. — Simpson  v. 
State,  148  S.  W.  312. 

I  1097  (Tez.Or.App.}  In  the  absence  of  a 
statement  of  facts,  the  denial  of  a  new  trial 
for  newly  discovered  evidence  cannot  be  re- 
viewed.—Jennings  V,  State,  148  S.  W.  318. 

8  1097  (Tex.Cr.App.)  Refusal  of  a  requested 
charge  and  the  charge  given  cannot  be  consid- 
ered on  appeal,  in  the  absence  of  a  statement 
of  facts,  where  the  charge  given  was- applicable 
to  a  state  of  focta  provable  under  the  Indict- 
ment—Green V.  State,  148  S.  W.  815. 

S  1097  (Tex.Cr.App.)  Rulings  on  the  admis- 
sioQ  of  evidence  cannot  be  considered  on  ap- 
peal without  a  statement  of  facts.— Lee  v. 
State,  148  S.  W.  816. 

{  1097  (Tex.Cr.App.)  Where  the  record  con- 
tains  no  statement  of  facts,  alleged  error  in  the 
admission  of  evidence  cannot  be  reviewed. — 
Whitehead  v.  State.  148  S.  W.  316. 

{  1097  (Tex.Cr.App.)  Under  Code  Or.  Proc. 
1911,  art.  608.  subd,  6.  tbe  court  on  appeal 
from  a  conviction  will  not  reverse  the  case  be- 
cause of  the  overruling  of  a  continuance  on  the 
ground  of  the  absence  of  witnesses,  in  the  ah- 
aence  of  a  statement  of  facts  enabling  the  coart 
to  determine  whether  accused  was  prejudiced 
thereby.— Giles  v.  State.  148  S.  W.  317. 

S  1097  (Tex.Cr.App.)  Neither  an  order  deny- 
ing a  new  trial  nor  an  order  refusing  a  post- 
ponement is  reviewable,  in  the  absence  of  a 
statement  of  facts.— Walker  v.  State,  148  8.  W. 
565. 

I  1097  (Tex.Cr.App.)  In  the  absence  of  a 
statement  of  facts,  an  instruction  submitting 
the  offense  of  an  attempt  to  rob  by  using  ana 
exhibiting  a  firearm  held  not  reviewable. — Evans 
V.  State7l48  S.  W.  578. 
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1  1097  (Tez.GrApp.)  Denial  oC  an  applica- 
tion for  a  continnance  for  absence  vitneasei 
cannot  be  reviewed  in  the  alweace  of  a  state- 
ment of  facts.— Clark  y.  State,  148  8.  W.  801. 

i  1097  (Tex.Cr.App.)  Objections  that  tlie 
conviction  Tvas  not  sustained  by  sufficient  evi- 
dence, and  that  the  court  permitted  the  state 
to  Qse  defendant's  wife  as  a  witness  against 
him,  could  not  be  reviewed,  in  the  absence  of  a 
Btatemeot  of  facts.— O'Mallay  v.  State.  148  S. 
W.  1094. 

1 1097  (Tex.Cr.App.)  A  claim  of  variance  be- 
tween the  allegations  and  the  proof  cannot  be 
rsvlewed,  in  the  absence  of  a  statement  of 
facts.— Olanton  v.  State,  148  a  W.  1090. 

S  f098  (Tex.OrJlpp.)  The  sUtement  of  fact 
on  appeal  must  be  prepared  by  writing  on  one 
aide  of  the  paper  <nil7  without  frequent  inter- 
Uneatloiis  and  •ramres. — Waten  t.  State,  148 
S.  W.  796. 

f  1099  (Tex.Cr.App.)  Where  a  purported 
statement  of  facta  is  not  shown  to  have  been 
filed  in  the  trial  court,  nor  approved  by  the 
judxe  thereof,  it  cannot  be  considered  on  ap- 
peal^Kidwell     State.  148  S.  W.  306. 

i  1099  (Tex.GrJipp.)  Statement  o(  tecta  filed 
more  than  20  days  after  adjonmment  of  the 
term  at  which  accused  was  convicted  of  a  mis- 
demeanor  vrill  not  be  considered  on  appeal. — 
Lee  V.  State,  148  S.  W.  816. 

S  1099  (Tex.Cr.App.)  A  purported  statement 
of  facts  heard  on  defendant's  motion  for  a  con- 
tinuance, contained  in  the  record,  but  which 
was  not  filed  nntU  after  adjournment  of  the 
term,  cannot  be  considered  on  appeal— Gotcher 
T.  State.  148  8.  W.  674. 

1 1099  (Tex.Cr.App.)  Evidence  In  support  of 
a  gronnd  for  new  trial  coold  not  be  preserved 
by  a  statement  of  facts  filed  after  term  time.— 
Kinney  v.  State.  148  S.  W.  783. 

8  1099  (Tez.Cr.App.)  A  statement  of  facts, 
not  signed  by  the  attorneya  nor  by  the  trial 
Judge,  cannot  be  considered.— Olanton  t.  State, 
148  S.  W.  1006. 

I  1 101  (Tex.Cr.App.)  Where  the  indictment 
charges  an  offense,  a  conviction  will  be  affirmed, 
In  absence  of  a  atatemuit  of  tacts.— Sanders  v. 
State.  148  8.  W.  566. 

I  1104  Crex-Cr.App.)  A  transcript  must  be 
prepared  hf  writing  on  one  ride  of  the  pap(>r 
only  and  without  interlineations  and  erasures. 
—Waters  v.  State,  148  S.  W.  796. 

I  1 109  (Tex.Cr.App.)  It  is  no  excuse  for  the 
insufficiency  of  bills  of  exceptions  that  they 
were  prepared  by  one  not  an  attorney,  owing 
to  the  illness  of  accused's  MunseL— Harris  v. 
State,  148  S.  W.  1074. 

illlO  (TexCr.App.)  A  bill  of  exceptions 
cannot  be  aided  by  the  statement  of  facts,  but 
most  be  so  ezpUdt  as  to  enable  the  court  on 
appeal  to  understand  fully  the  state  of  facts 
upon  which  the  correctness  of  the  ruling  de- 
pend8.^Harris  v.  State.  148  S.  W.  1074. 

A  bill  of  exceptions  cannot  be  aided  by  « 
statement  In  reply  to  motion  for  new  trial  or 
by  statement  of  facts.— Id. 

I I  (20  (Tex.GrApp.)  A  bill  of  exceptions  to 
the  exclusion  of  a  question  asked  a  witness  rais- 
es no  question  for  review,  where  it  does  not 
state  what  answer  he  would  have  given.— Shep- 
pard     State.  148  S.  W.  314. 

}  ri20  (Tez.Or.App.)  A  biU  of  exception  to 
admisrion  of  certain  evidence  Md  not  to  point 
out  reversible  emnr.— Gotcher  t.  State,  Iw  S. 
W.  674. 

1 1121  (Tex.Cr.App.)  The  facta  not  having 
been  sent  up,  the  sufficiency  of  the  evidence  to 
Justi^  the  verdict  cannot  be  reviewed.- Adams 
V.  State.  148  S.  W.  1090. 

1 1 124  (Tex.Cr.App.)  Error  in  overruling 
challenges  to  jurors  oanDOt  be  raised  on  motion 
for  a  new  trial  alone,  with  no  evidence  to  sus- 
tain tJw  allegations.— Vines  v.  State,  148  8.  W. 
727. 


I  1134  rrez.Cr.App.)  In  the  absrace  <rf  Ulb 

of  exception  involving  the  introduction  of  testi- 
mony, the  court  on  appeal  will  not  conrider 
grounds  in  the  motion  lor  new  trial  relatiiu  to 
rnli^sjon  testimony.— Rlppetoe  t.  Stata^  148  8. 

(B)  Assf  KHBteiit  of  Bmn  and  Briefs. 

1 11 29  fTex.CrJ^pp.)  Assignments  of  mot 
that  court  failed  to  charge  on  dicnmstantitl 
evidence,  which  the  evidence  demanded,  is  too 
general  fOr  consideration  on  appeaL— Kidvdl  v. 
State.  148  S.  W.  SOS. 

I  ( (29  (Tex.Cr.App.)  An  assignment  that  the 
court  erred  in  its  general  charge  in  failing  to 
charge  the  law  applicable  to  the  case  was  too 
gen«ral  to  present  anything  for  rcTiew. — Cnu 
V.  State,  148  S.  W.  664. 

I I  (30  CTenn.)  Where  there  Is  no  reference  to 
the  record  in  accused's  brief,  except  what  ap- 
pears in  the  assignment,  the  assignment  of  a- 
ror  may  be  disr^arded.— Hoghes  v.  State,  148 
8.  W.  648. 

<0)  Beview. 

1 1 134  (hfo.)  The  reviewing  court  need  not, 
merely  because  objection  is  made,  diacnss  rul- 
ings which  are  clearly  correct  and  within  the 
law.— State  v.  Starr.  148  S.  W.  8^ 

(1134  (Tex:CT.App.)  In  reviewing  an  order 
denying  an  application  for  a  con  tin  nance  tot 
absence  ftf  a  witness,  the  court  takes  into  coa- 
sidention  the  entire  record.— Waters  v.  State. 
148  8.  W.  796. 

III37  (Tex.Cr.App.)  Accaeed  cannot  allege 
error  to  the  sostainiuE  of  his  own  objections 
ta  evidence  offered  by  the  atate. — Glazk  t.  State. 
148  S.  W.  801. 

I  II 44  (Tex.Cr.App.)  Where  there  is  no  state- 
ment  of  facts  or  oiU  of  exeeptioQS,  and  the 
question  raised  by  motion  for  new  trial  ouuKtt 
be  considered  in  the  absence  of  the  statement 
of  tacts,  the  court  on  appeal  must  preaome  thst 
the  action  of  the  trial  court  was  valid.- Wil- 
liams V.  State,  148  S.  W.  563. 

{1144  (Tex.Cr.App.)  On  a  criminal  appeal, 
the  trial  court  wiU  be  presumed  to  have  cor- 
rectly  presented  the  law  to  the  jury,  in  tb* 
absence  of  a  statement  of  facts.— Flowers  v. 
State,  148  8.  W.  664. 

S  1 144  (Tex.Cr.App.)  In  the  absence  of  «  bill 
of  exceptions,  the  court  on  appeal  will  pretoBM 
that  the  trial  court  properly  exercised  its  dis- 
cretion in  refusing  to  allow  an  application  fer 
a  new  trial  filed  after  &e  expiratioo  of  the  stat- 
utory time.— Burton  t.  Stat^  148  S.  W.  fiOSi 

I  1144  (Tex.Cr.App.)  An  affirmance  of  a 
criminal  appeal  is  warranted,  in  the  abaence 
of  a  statement  of  facts  or  bill  of  exceptions,  aa 
a  proper  indictment  and  charge  subnuttinc  the 
offense  charged,  an  it  wonld  Be  presumed  that 
the  court  chained  all  the  law  applicable  to  the 
evidence  adduced.— GolDns  v.  State.  148  8.  W. 
1071. 

1144  (Tez.Or.App.)  The  appellate  conn 
not  indulge  in  inferences  or  presumptiou 
to  aid  a  bill  of  exceptions.— Harris  v.  State.  141i 
S.  W.  1074. 

p(50  (Tex.CrjLpp.)  The  discretion  of  the 
tnai  judge  in  rubng  on  an  application  for 
change  of  venue  will  not  be  disturtted  anlcsi 
abused.— Harris  t.  State,  148  8.  W.  1074. 

1 1152  (Tenn.)  The  action  of  the  trial  conrt 
in  holding  a  Juror  incompetent,  after  Us  exuo- 
ination  on  his  voir  dire  and  before  be  wns  ten- 
dered to  either  party,  will  not  be  disturbed,  at 
least  in  the  absence  of  an  eztznordlnaiy  iitaa- 
tion.— Hughea  v.  State,  148  &  W.  S4S. 

I  ( 1 53  (Tenn.)  The  discretion  of  the  court  in 
admitting  in  rebuttal  evidence  proper  in  chttf 
will  not  be  disturbed,  save  fer  abuse. — Hogba 
V.  .State,  148  S.  W.  543. 

1 1153  (Tex.Cr.App.)  Permitttog  witness  ca 
rebuttal  to  repeat  part  of  the  material  evidence 
held  not  such  an  abuse  of  the  trial  coort's  di*- 
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cretion  u  to  reanlic  rmrMLp—LM  t.  State, 
148  S.  W.  706. 

{  I  [M  Crex.Gr.App.)  Llmitatioii  of  time  for 
argoment  by  the  trial  court.  In  the  exercise  of 
dlscreti<m,  will  not  t>e  xenewed,  unless  injury 
Is  ahowiL— Kins     State,  148  S.  W.  824. 

S  trsS  (Tex.Cr.App.)  White's  Ann.  Code  Cr. 
Proc.  art  819,  conSdes  to  the  judicial  discre- 
tion ol  the  trial  court  the  deterwination  of 
whether  an  apiOieation  tot  new  trial  made  after 
die  aviation  id  two  dan  after  oonviction 
■hall  be  allowed,  and  sneh  dlacxetlDn  will  not  be 
revised  nnleis  abnaed^— Bnrton  v.  State,  148  S. 
W.  80C. 

I  1 159  (Uo.)  The  role  reqniring  strict  proof 
In  order  to  overcome  the  presumption  of  Inno- 
cenee  does  not  require  the  reviewing  court  to 
refuse  to  make  deauctions,  and  arrive  at  coq- 
clnsions  which  are  irresistible.— State  t.  Starr, 
148  S.  W.  862. 

i  1 1 59  (Tex.Cr.App.)  If  the  evidence  conflicts 
BO  that  a  verdict  for  conviction  or  acqoittal 
would  be  sustained  as  the  jury  believed  the  evi- 
dence,  the  appellate  court  could  not  disturb  a 
verdict  of  oonvietlaL— Brown  t.  State,  148  S. 
W.  808. 

{1159  (Tex.OrMipp.)  In  reviewing  the  itdB- 
dency  of  the  evidence  to  support  a  conation, 
the  appellate  court  can  only  determine  whether 
the  evidence  authorised  the  conclusions  drawn 
by  the  jury.— Harris  v.  State,  148  B.  W.  1074. 

{  1166  (Tex.CT.App.)  The  refusal  <tf  a  con- 
tinuance sought  l)ecauBe  the  accused  was  tried 
at  the  same  term  for  another  crime,  making  it 
difficult  to  obtain  an  Impartial  jury,  If  error,  is 
harmless.— Lawson  v.  State,  148  S.  W.  687. 

J 1 166  (Tex.Cr.App.)  Where  the  court  submit- 
only  the  first  count,  the  denial  of  a  contiu- 
nanoe  for  absence  of  a  witness  who  would  give 
evidence  under  the  second  count  was  harmless 
error.— Bird  v.  State,  148  S.  W.  73& 

1 1 169y2  (Tenu.)  Where  accused,  on  trial  for 
homicide,  was  rross-ezomined  by  the  state  as  to 
his  killing  of  third  persons  in  a  sister  state, 
the  action  of  the  court  in  permitting  the  widow 
of  one  of  his  victims  to  stay  by  the  Attorney 
General  and  give  him  suggestions  was  not 
ground  for  reversal.- Hughes  v.  State,  148  S. 
W.  643. 

I  M66I/2  (Tex.Cr.App.)  The  ernmeous  sustain- 
ing of  a  challenge  of  a  juror  by  the  state  for 
canse  Is  harmless,  unless  an  objectionably  Juror 
is  thereby  forced  upon  the  accused.— Lawson  v. 
State,  148  S.  W.  587. 

I  1166^2  CI^x.Cr.App.)  In  a  murder  trial.  It 
was  not  reversible  error  for  the  trial  judge  to 
tell  an  accomplice,  who  testified  for  the  state, 
that  his  testimony  must  be  voluntary  and  might 
be  tised  against  him,  where  the  court  instructed 
the  jury  that  the  sUte  was  bound  by  its  agree- 
ment to  protect  an  accomplice  who  had  "turned 
state's  evidence."— Grant  v.  State,  148  8.  W. 
760. 

I  1 1661/2  (Tex.Gr.App.)  Remarks  of  the  court 
to  counsel  in  discussing  his  rulings,  not  bearing 
on  the  weight  ot  evidence,  nor  indicating  bis 
opinion  of  the  merits  of  the  case,  could  not 
faaveprejudiced  accused.— Williams  v.  State,  148 
S.  W7  763. 

Remarks  of  the  court  not  shown  to  have  in- 
fluenced the  jury  do  not  present  error.- Id. 

f  11661/2  (Tex.Cr.App.)  Unless  by  the  trial 
court's  improper  refusal  to  sustain  a  challenge 
for  cause  agamst  a  juror  an  objectlonfd>le  juror 
was  forced  on  accused  because  he  bad  e^iaust- 
ed  bii  peremptory  challenges,  the  error  is 
barmless.— Harris  v.  State,  148  8.  W.  1074. 

S  1168  (Tenn.)  The  error,  if  any,  in  permit- 
ting the  state  to  recall  accused  on  rebuttal  to 
Kay  a  foundation  to  impeach  him,  held  not  prej- 
udicial to  accused,  in  view  ofprior  testimony, 
Buffident  for  impeachment.— Hughee  t.  Stater 
148  S.  W.  643. 


I  1168  fru.Or.App.)  Where  accused  provoked 
the  diffleulty  witii  deceased  bj  insulting  lan- 
guMga,  the  coords  action  in  Umiting  tiie  number 
of  witnesses  as  to  deceased  being  a  dai^rous 
man,  likely  to  carry  his  threata  into  execution, 
was  harmless;  accused  not  haviiw  under  the  dr- 
cumstanoes  the  perfect  right  of  self-defense.— 
Carver  v.  State,  148  S.  W.  746. 

i  1168  (Tex.Cr.App.)  In  a  criminal  prosecu- 
tion, the  erroneous  refusal  of  the  trial  court  to 
strike  the  testimony  of  two  witnesses  is  not 
prejudicial,  wbcre  other  testimony  of  the  same 
nature  was  admitted  without  objection  and  no 
motion  to  strike  it  was  made.— Harris  v.  State, 
148  S.  W.  1074. 

S  1 169  (Tex.Cr,App.)  A  remark  of  a  witness 
In  telling  about  a  dispute  between  deceased  and 
D.,  accused's  brother,  that  D.  got  the  best  of 
the  fight,  objected  to  as  being  a  conclusion, 
could  not  haveptelndiced  accused.— Williams  t. 
State.  148  S.  W.  763. 

1 1 169  CI^ex.Cr.App.)  In  a  prosecution  for  as- 
sault to  murder,  a  physician  having  testified  to 
the  nature  of  the  wound,  evidence  that  aftor 
proaecutor  was  shot  he  turned  his  horse  loose, 
believing  that  It  would  go  home  and  arouse 
search  for  proaecutor,  was  not  prejudicial  to 
accused.— Simms  v.  State.  148  S.  W.  786. 

f  1 169  (Tex.Cr.App.)  In  a  prosecution  for 
mavder,  the  improper  admission  of  evidence 
Md  harmless,  v^ere  evidence  properly  admit- 
ted connected  defendant  with  the  offense.— Har- 
ris V.  State.  148  S.  W.  1074. 

i  1 170^^2  (Mo.App.)  In  a  prosecution  for  sell- 
ing intoxicating  liquor  in  violation  of  the  local 
option  law,  the  allowance  of  a  leading  quee- 
tion  propounded  to  the  prosecuting  witness  as 
to  what  whisky  he  bought  from  defendant  was 
not  prejudicial,  as  the  leading  form  of  the  Ques- 
;  tion  could  not  have  injured  tlM  aoeuaed.— State 
V.  Chlnn.  148  S.  W.  146. 

f  liTOVj  (Tex.Cr.App.)  Where  a  witness'  an- 
swer to  a  question  was  that  he  did  not  know, 
the  question  was  not  reversible  error.— Williams 
V.  State,  148  8.  W.  763. 

The  admission  of  a  question  whether  accused 
had  ever  been  Indicted  was  not  error  where  he 
answered  that  he  did  not  know,  as  no  papers 
had  ever  been  served  on  Urn. — Id. 

1 1171  (Mo.)  Where,  in  a  prosecution  for  ob- 
taining moncgr  by  false  pretensea,  the  evidence 
showed  that  accused  was  engaged  to  manr 
prosecutor**  daughter  when  he  had  obtaia«l 
a  divorce,  a  statement  of  prosecuting  attorney 
in  argument  that  accused  aid  not  deny  having 
said  that  his  wife  was  a  disreputable  woman, 
though  improper  as  a  comment  on  the  teOure  ol 
accused  to  testify,  was  not  ground  for  reversal. 
—State  T,  Donaldson.  148  S.  W.  79. 

Where,  In  such  case,  the  state  proved  sim- 
ilar representations  by  accused  to  third  per- 
sons, statement  by  the  state's  counsel  that  ao- 
cueed  had  not  denied  making  dmilar  representa- 
tions to  others,  though  improper  as  a  comment 
on  accused's  failure  to  testi{y,  was  not  grounds 
for  reversal.— Id. 

i  1171  (Tenn.)  On  trial  for  murder,  the  At- 
torney General,  cross-examining  accused  aa  to 
another  homicide  committed  by  him,  asked  the 
court  if  he  could  not  cross-examine  defendant 
as  to  his  explanation  thereof,  saying,  "I  happen 
to  know  something  about  the  facta  myself." 
Beld,  that  the  error  was  not  prejudicial,  ex- 
cepting that  the  witness  should  bepennitted  to 
testify.— Hughes  v.  State,  148  S.  W.  643. 

Where  jurors  in  a  homicide  case  did  not 
learn  of  a  newspap^  publication  charging  the 
creation  of  a  fund  to  bribe  jurors,  the  miscon- 
duct of  the  Attorney  General  in  causing  the 
publication  of  the  ebarga  was  not  Enmoa  for 
reversal.— Id. 

f  1171  frex.Cr.App.)  Conduct  of  district  at- 
torney in  offering  certain  pictDiea  in  evidence 
after  ruling  that  they  were  not  admissible  htM 
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harmless,  where  the  jai?  did  not  aee  thein. — Lee 
T.  State.  148  S.  W.  706. 

I  1171  (Tez.Cr.App.)  Remark  of  prosecuting 
attome;  in  presence  of  jur^  that  a  witness  had 
been  called  to  corroborate  another  witness,  but 
would  be  excused  in  view  of  a  ruling  of  the 
trial  court,  held  not  prejudicial  to  accuaed,  es- 
pecially where  subsequent  facts  made  such  wit- 
ness* testimony  competent.— Carver  v.  State,  148 
S.  W.  746. 

11171  (Tez.Cr.App.)  A  remark  of  counsel  for 
the  state  to  a  witness  that  the  witness  was  an 
extraordinary  man.  though  Improper,  was  not 
reversible  error.— Williams  v.  State,  148  S.  W. 
763. 

1 1172  CTez-Cr-App.)  Defendant  held  not  prej- 
udiced by  an  instruction  submitting  the  offense 
of  attempting  to  rob  by  using  and  exhibiting  a 
firearm  as  charged  in  one  count,  where  defend- 
ant was  convicted  on  another  count  charging 
robbery  by  putting  lo  fear.— Evans  v.  State,  14S 
S.  W.  573. 

An  erroneous  charge,  which  is  beneficial  to 
accused,  and  which  imposes  a  greater  burden 
on  the  state  than  it  is  required  to  bear,  is  not 
ground  for  revenMl.— Id. 

1 1 173  (Tez.Cr.App.)  The  failure  of  the  court 
to  limit  the  effect  of  evidence  of  other  crimes 
was  not  prejudicial,  where  the  court  chareed 
that  accused  could  only  be  convicted  of  the 
larceny  of  the  animal  as  charged  in  the  indict- 
ment.—Dugat  V.  State.  148  S.  W.  789. 

81174  (Tex.Cr.App.)  Temimrary  separation  of 
the  jury  held  not  to  have  prejudiced  accused, 
who  pleaded  guilty,  where  the  jury  assessed 
the  lowest  penalty  affixed  to  the  crime,  although 
they  refused  to  recommend  a  aaniension  of  sen- 
tence.—Sepbes'  T.  State,  148  S.  W.  686. 

S  1 174  (Tex.  Cr.  App.)  PermittiDg  jurors, 
while  deliberating  on  a  case,  to  talk  over  a 
party  line  telephone  to  their  families  and  oth- 
ers (Code  Gr.  Proc  188S,  art.  728),  Aeld,  in 
view  of  the  nnaatisfactory  evidence  in  the  case, 
to  be  ground  for  reversal.— Logan  v.  State,  148 
S.  W.  713. 

I  1 180  (Tex.Cr.App.)  Where  the  trial  court 
follows  a  decision  on  a  former  appeal  on  the 
second  trial,  the  same  question  will  not  be  re- 
viewed again,  unless  It  is  shown  that  some  in- 
jury resulted  to  defendant  by  following  such 
decision.— Lee  v.  SUte,  148  S.  W.  706. 

CROPS. 

See  Frauds,  Statute  oL  |  72:  Landlord  and 
TeWit,  I  331. 

1 7  (Tex.Civ.App.)  Sale  and  mortgage  of 
growing  crops  constitutea  constructive  seyer- 
ance,  rendering  the  crop  personal  proper^.— 
KreiBle  v.  Wilson,  148  S.  W.  1132. 

S  8  (KyO  In  a  trial  for  selling  pooled  tobacco 
in  violation  of  Ky.  St.  S  3941b,  testimony  held 
admissible  for  accused  to  show  that  he  pooled 
his  crop  under  belief  that  failure  or  refusal  to 
do  BO  would  result  in  bodily  harm  to  him  or 
destruction  of  his  property.— Commonwealth  v. 
Reffitt.  148  S.  W.  48. 

In  a  prosecution  for  selling  pooled  tobacco 
contrary  to  Ky.  St.  9  3941a.  defendant  claim- 
ing that  he  pooled  his  crop  from  fear  of  night 
riders,  an  instruction,  that  duress  meant  such 
violence  or  threats  made  by  certain  secret  so- 
cieties as  tended  to  inspire  fear  of  great  inju- 
ry, held  not  erroneous  as  against  the  state, 
though  there  was  no  evidence  sbowing  author- 
ity Rom  inch  secret  sodetles  to  nee  duress.— Id. 

CROSS-EXAMINATION. 

S«e  Wtnesses,  IS  277-287. 

CROSSINGS. 

See  Railroads,  H  90,  803-^oa 


CUMUUTIVE  EVIDENCE. 

See  Criminal  Law,  S  941;  New  Trial.  |  lOi 

CUSTOMS  AND  USAGES. 

See  Street  Railroads,  8  113. 

8  12  (Tenn.)  Carrier  held  not  to  have  use- 
tioned  a  custom  to  violate  its  rule  tliat  sbip- 
ments  to  shiiiper's  order  should  not  be  delii^ 
ered  to  consignee  without  his  surrender  of 
original  bill  of  lading,  unless  the  habit  of  viola- 
tion was  so  constant  and  open  that  it  tna»t 
be  concluded  that  the  company  must  bafe 
known  it.— LooisviUe  it  N.  H.  Co.  t.  rniinl 
States  Fidelity  ft  Gaaranty  Co.,  148  8.  W.SiL 

I  19  (Tenn.)  Evidence,  in  an  action  against 
a  railroad  clerk  and  the  fidelity  comjmny  which 
issued  bis  bond,  held  insufficient  to  shew  a 
custom  of  delivering  consignments  to  shii^er's 
order  to  the  consignee  without  anrrendn  of  the 
biU  of  lading.— LooisvUle  &  N.  R.  Co.  v.  Unit- 
ed States  Flddlty  ft  Onaranty  Co..  148  &  W. 
6TL 

DAMAGES. 

See  Appeal  and  Error,  M  1060.  1140;  Attach- 
ment; Bailment,  8  1^;  Carriers,  H  lCb>. 
219.  228,  319;  Death,  81  99,  104;  Emioeat 
Domain,  {|  71-146.  270;  Insane  Persons,  8 
80:  Insursnce.  |  800;  Landlord  and  Tenant. 
8  331;  Malicious  Prosecution,  I  68;  Minfs 
and  Minerals,  8  125;  Municipal  Corporatiunt. 
I  385;  Pliysicians  and  Surgeons,  |  18;  Sales. 
H  369-384:  Waters  and  Water  Courses,  U 
107,  155,  17a 

I.  KATUBl!  ARB  GROimDB  TK  OEK- 
EBAI- 

8  6  (Ark.)  Profits  recoverable  as  damage 
must  be  certain,  botii  in  tiieir  nature  and  ia 
respect  to  the  eanae  from  whidi  tb^  proceed.— 
Harmon  t.  Frye,  148  S.  W.  260. 

8  6  (Mo.App.)  In  an  action  for  breach  of  a 
contract  to  furnish  expert  surgical  assistanrc. 
plaintiff  held  not  barred  from  a  recovery  on  ih* 
theory  that  the  damages  were  so  nncertnia  of 
ascertainment  as  to  amount  to  a  mere  \.f<a- 
jecture.— McDaniel  v.  United  Rys.  Co.  of  St. 
r^uis,  148  S.  W.  464. 

Damages  sustained  from  breach  of  contra-.t 
are  sufficiently  certain,  U  the  evidence  8ati<fiet 
the  mind  of  a  invdent  and  impartial  per^>4i 
that  the  damages  are  traceable  as  a  reasonaiile 
probability  to  the  breacb.— Id. 

HZ.  GRomrDS  akd  susjEcm  or 

GOHPEMBATORT  DAMAGES. 

(A)  Direct  OF  Remote,  ComUBKC^t*  •* 
ProapectlTe    Comseqiieoee*  or  Lone*. 

8  23  (Ark.)  Profits  to  be  recoverable  as  dao- 

ages  for  breach  of  contract  mnst  be  within  it^ 
contemplation  of  the. parties  at  the  maldni: 
the  contract.— Harmon  v.  Frye.  148  S.  W.  •HZ.: 

Where  defendants  dispos-sessed  plaintiff  frou 
premises  which  be  had  leased  to  conduct  a  nin- 
tion  picture  exhibition,  loss  of  profits  as  esti- 
mated from  the  actual  daily  receipts  and  ei- 
penditures  before  the  dispossession  were  allow- 
able as  within  the  contemplation  of  the  pa^ 
ties,  when  the  contract  was  made. — Id. 

8  23  (Arlt.)  Special  damages  for  breach  of 
contract  are  not  recoverable,  unless  notice  pf 
the  special  circumstances  is  given  at  or  hel>Tf 
the  time  of  the  making  of  the  contract.— Ci  1- 
cago,  R,  I.  ft  P.  Ry.  Cow  t.  Eii%  148  S.  V. 
1035. 

8  40  (Ark.)  Profits  to  be  recoverable  aa  dasF 
ages  for  breach  of  contract  must  not  be  remote 

or  speculative. — Harmon  t.  Frye,  14S  S.  ^■ 

269. 

Profits  recoverable  as  damages  most  grow  cnt 
of  the  contract  itself,  and  be  tlie  ducet  tnJ 
Immediate  reanlt  of  Ita  brea^.:— 14* 
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<B)  AnrrmT»4tn,  lutlvatl«Bi  am« 
tlon  of  Loss. 

{5S  (Tez.CiT^pp.)  One  sastainliif  perBonal 
injur7  resoltiDg  in  loss  of  time  may  recover 
from  the  wrongdoer  compensatioD  therefor, 
thouch  his  wages  continued  during  the  time  he 
was  IncapaatmtecL— St  Louis  A  S.  F.  By.  Co. 
T.  Clifford.  148  &  W.  U6S. 

ZV.  ZJQVIDATED  DAMAOBS  AMD 

PEirAi;iiBa. 

I  76  (Moj^pp.)  A  contract  foi  m  penal^  b  sn 
agreement  to  pay  a  stipulated  sum  in  case  of 

default  intended  to  coerce  performance,  to 
punish  default,  or  to  secure  the  payment  of  ac- 
tual damages,  while  a  contract  for  liquidated 
damagea  is  a  contract  by  which  ths  parties  in 
advance  of  breach  fix  the  amount  of  damages 
which  will  result  therefrom  and  uree  on  its 
payment— Maehlebach  t.  Missoozi  A  K.  L  By. 
Co.,  148  S.  W.  45S. 

1 76  (Tex.CiT.App.)  The  court  in  determin- 
ing whether  the  sum  named  in  a  contract  to  be 
paid  in  the  efent  of  a  breach  tiiereof  is  to  be 
treated  as  liquidated  damages  or  as  penalties 
may  consider  the  nature  of  the  contract,  the 
terms  thereof,  the  consequences  naturally  aris- 
ing from  a  breach,  and  the  peculiar  circum- 
stances surrounding  the  transaction.— Palestine 
Ice.  Fuel  A  Oin  Oo.  v.  Walter  Oonnolly  A  Co., 
148  S.  W.  1109. 

t78  (Tez.CiT.App.)  A  contract  for  the  pur- 
chase of  machinery  consisting  of  numerous 
parts  to  be  manufactured  by  the  seller,  stipn- 
lating  that,  in  the  event  of  the  buyer's  failure 
to  receive  the  "machinery  or  any  part  there- 
of," he  agrees  a  specified  per  cent  of  the 
amount  of  the  contract  and  a  specified  per  cent 
as  attorney's  fees  if  placed  in  the  hands  of  an 
attorney  for  collection,  as  liquidated  damages, 
and  not  as  a  penalty,  Aeld  to  stipulate  for  a 
penalty  for  a  breach  by  the  buyer  and  the  sell- 
er may  recover  actual  damages.— Palestine  Ice, 
Fuel  &  Gin  Co.  v.  Walter  Connally  &  Co.,  148 
S.  W.  110». 

i  79  (MoApp.)  Where  from  the  nature  of  an 
agreement  any  attempt  to  arrire  at  the  actual 
damages  in  case  of  breach  would  be  difficult 
the  court  will  treat  the  sum  agreed  on  as  liq- 
uidated damages;  but  where  the  subject-mat- 
ter of  the  contract  is  such  thst  the  damages  for 
its  breach  can  be  computed  with  certainty,  the 
sum  agreed  on  will  be  treated  as  a  penalty.— 
Muehlebach  v.  Missouri  &  K.  I.  Ry.  Co.,  148 
S.  W.  453. 

i  85  (Mo.App.)  A  contract  binding  an  inter- 
nrban  railway  company  to  remove  its  road 
from  the  tract  of  an  individual  and  stipulat- 
ing for  a  monthly  rental  of  S50  for  the  ri^ht  of 
way  until  the  removal  of  the  road  within  six 
months,  and  for  an  increased  rental  per  month 
for  each  additional  period  of  six  months,  pro- 
vides a  penalty  for  nonremoval,  and  the  indi- 
vidaal  oiay  recover  only  actual  damages.— 
^bluehlebach  t.  Misaouri  A  E.  I.  By.  Cc  148  8. 
W.  468. 

V.  EXEBfFLABT  DAMAGES. 

S9I  (Ark.)  Negligence  alone,  however  gross, 
does  not  Justify  punitive  damages ;  but  there 
mast  be  an  element  of  willfulness  and  of  con- 
scious indifference  to  consequences  from  which 
malice  might  be  inferred, — St  I^ouis  South- 
western By.  Co.  V.  Svens,  148  S.  W.  264. 

VI.  MEASUBE  OF  DAMAGES. 

(C)  BreMh  of  CoDtTMt. 

f  123  (Mo.App.)  Where  the  owner  of  a  build- 
ing nscs  it,  though  the  plastering  is  not  In  ac- 
cordance with  the  contract  his  measure  of  dam- 
ages for  the  contractor's  breach  is  the  cost  of 
removing  the  present  plastering  and  replacing  it 
with  the  kind  called  for  by  the  contract.— Wal- 
ter v.  Huggins,  148  S.  W.  148. 


VH.  IHADEQUATE   AHD  EXCESSIVE 
DAMAGES. 

i  130  (Ky.)  A  verdict  of  $2,600  in  an  action 
for  personal  injuries  held  not  excessive,  where 
the  evidence  was  conflicting  as  to  the  effect  of 
the  injuries.- Interstate  Coal  Co.  v.  Adding- 
ton.  148  S.  W.  43. 

1 130  (Ho.App  )  A  recovery  of  $800  held  not 
excessive  for  personal  injury  to  plaintiff,  who 
was  bruised  through  a  wagon  being  pushed 
against  him  on  derailment  of  a  street  car.— Kal- 
ver  V.  Metropolitan  St  Ry.  Co.,  148  S.  W.  130. 

1  131  (Mo.App.)  A  female  passenger  65  years 
old  receiTing  a  bad  sprain  of  the  left  thumb, 
snd  a  bruise  over  the  left  ear  and  a  slight 
nervous  shock,  owing  to  being  thrown  down  by 
a  Jerk  of  the  car  before  she  reached  a  seat,  an 
award  of  $lt250  was  excessive,  and  should  be 
reduced  $500,  ewen  though  her  recovery  was 
slow.— Gabriel  t.  Metropolitan  St  By.  Co., 
148  S.  W.  168. 

I  132  (Ky.)  A  verdict  of  $12,000  held  not  ex- 
cessive.—Kentucky  DistUleries  &  Warehouse  Co. 
V.  Wells,  148  S.  W.  375,  881. 

A  lai^er  verdict  may  be  sustained  for  per- 
manently injuring  the  living  body  than  for  the 
infliction  of  death.— Id. 

I  [32  (Uo.App.)  Plaintiff  harins  been  bruised 
and  hurt,  and  sustaining  a  fra«tnre  of  the  right 
patella,  necessitating  several  wire  stitches,  and 
having  been  under  the  care  of  physicians  and 
surgeons,  one  of  whom  testified  there  would  be 
some  permanent  injun  and  deformity  to  the 
knee,  and  that  ankylosis  had  resulted  or  would 
result,  a  verdict  for  $1,595  was  not  excessive. — 
Roberts  v.  City  of  Piedmont  148  S.  W.  119. 

S  132  (Mo.App.)  Five  thousand  dollars  was 
not  excessive  recovery  for  injury  to  a  woman 
41  years  old  received  throngh  falling  on  a  de- 
fective sidewalk  and  consisting  in  severe  bruis- 
es, profuse  hemorrhage,  and  inflamed  condition 
of  internal  organs ;  the  injury  being  permanent 
subject  to  relief  by  a  major  operation  of  the 

fravest  natnre.~-fflngsley  t.  Kansas  City,  148 
.  W.  170. 

S  132  (MoApp.)  Where  plaintiff,  earning  $25 
a  month,  was  so  prostrated  that  she  remained 
for  16  weeks  in  a  hospital,  and  expended  more 
than  $250  in  effecting  a  cure,  and  was  per^ 
manently  injured,  an  award  of  $800  was  not 
excessive.- Logan  v.  United  Rys.  Co.  of  St. 
Louis.  148  S.  W.  444. 

1 132  (Tex.ClT.App.)  A  verdict  of  $8,600  for 
personal  injuries  permanent  In  character  Aeld 
not  excessive. — St  Louis  &  S.  F.  Bs.  Co.  t. 
CUfford,  148  S.  W.  1163. 

Vm.  PUBADHfG,  EVIDEHCB,  aud 
ASSESSHEHT. 

(B)  Bvldenoe. 

S  168  (Mo.App.)  It  waa  not  error  to  permit 
plaintiff  to  show  how  many  children  she  had, 
whether  they  were  liTing,  and  whether  they 
were  single,  for  the  purpose  of  establishing  the 
condition  of  her  health,  where  defendant  nilsed 
an  issue  that  plaintiffs  ill  health  was  not  dne 
to  her  injury,  but  to  congenital  imperfection  or 
disease.— Kliucsley  v.  Kansas  City,  148  S.  W. 
170. 

S  1 86  (Mo.App.)  Where  the  evidence  showed 
that  prior  to  her  injury  plaintiff  was  earning 
at  least  $8  a  week,  but  since  her  Injuries  she 
had  been  unable  to  follow  her  usual  occupation, 
and  had  not  earned  more  than  $2  a  wees,  sub- 
stantial damages  for  loss  of  earnings  were  prop- 
erly awarded.— Porter  v.  United  Rys.  Co.  of  St 
Louis,  148  S.  W.  162. 

(0>  ProMeUajKS  <«'  Aaacssaaeiit* 

1216  (Mo.App.)  In  a  personal  injury  action, 
an  instruction  on  the  measure  of  damages  ]^eli 
not  erroneous  because  limiting  the  damages  to 
pain  and  Buffering  already  endured  and  such  as 
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wu  reasonably  "IDcely^  to  be  saffered  in  the 
tatme,  instead  ot  that  which  be  was  nasooably 
"certUD**  to  sofler^Ta^or  t.  UatnvoUtaii  St 
^  Go^  148  S.  W.  470;  Iatot  t.  Sam^  Id. 

1 218  (Mo.App.)  In  an  action  for  dimages  for 
breach  of  a  contract  to  furnish  expert  sargical 
treatment  for  the  redaction  of  a  fractare  an 
instruction  held  saffidenUy  speciflc  u  to  the  ele- 
ments of  damages  to  be  considered  and  not  ob- 
jectionable as  allowing  the  jurr  to  find  ench 
damages  as  It  might  choose.— HcDaniel  v.  Unit- 
ed Bts.  Go.  of  St  Louis.  148  &  W.  464. 

DEADLY  WEAPONS. 

See  Weapons. 

DEATH. 

See  Commerce,  i  27;  OonrtB,|48d;  Exectitors 
and  Administrators,  I  29:  Gas:  Master  and 
Servant,  S|  262.  278.  289:  Pleading.  |  403; 
Railroads,  H  827,  838.  848;  Statntes,  i  117; 
Trial,  II  1^,  244. 

n.  ACTIONS  FOB  GAITSnrO  DEATH. 

(A)  Rlvbt  of  Action  and  0«f«na«a. 

S  10  (Ark.)  Under  the  express  proTislon  of 
the  act  of  Congress  of  April  6,  1910,  amend- 
ing Employer's  Liability  Act  April  22,  1908, 
a  right  of  action  for  Injaries  to  a  railway  em- 
ploy6  surrivea  in  favor  ot  bis  personal  repre- 
sentative.— Midland  Taller  B.  Go.  t.  I>  Hojne, 
148  S.  W.  654. 

{31  (Ark.)  An  action  for  causing  death,  be- 
ing a  transitory  action,  may  be  maintained  by 
a  foreign  administratrix.— Midland  Valley  R. 
Co.  V.  Le  Moyne,  148  S.  W.  654. 

8  31  (Mo.App.)  Where  a  railroad  employ^ 
engaged  in  interstate  commerce  was  killed  in 
consequence  of  a  defective  car.  his  widow, 
though  not  declaring  under  Federal  Employer's 
Lisbiltty  Act,  may  not  sue  under  Rev.  St.  1909, 
II  5425,  6427,  but  the  action  most  be  bronght 
under  the  liability  act  by  the  personal  repre- 
■entative  of  decedent.— Rich  v.  St.  Lonfs  «  S. 
P.  R.  Co.,  148  S.  W.  1011. 

I  31  .(Tex.Civ.App.)  The  fact  that  an  action 
for  ^e  death  of  a  railroad  employ^  was 
bnraglit  in  the  name  of  the  real  beneficiaries, 
and  not  in  the  name  of  some  administrator  or 
executor  of  the  decedent's  estate,  did  not  pre- 
vent a  recovery.— St.  Ix>uis,  S.  F.  ft  T.  By.  Co. 
T.  Seale,  148  S.  W.  1099.  ^ 

iB)  JsurlsdtetlOB,  ▼•mm«f  and  UmltMlMS. 

1 35  (Ark.)  The  statutes  of  Oklahoma  (Comp. 
Laws  1909.  U  6943-6945)  and  those  of  Ar- 
kansas (Kirby^B  Digest,  H  6285,  6289,  6200) 
regarding  a  recovery  for  death  by  a  wrougfuJ 
act  are  so  substantially  similar  that  an  artion 
for  damages  for  a  death  occurring  in  Okla- 
homa may  be  maintained  in  any  county  la 
this  state  where  service  can  be  had  on  the  de- 
fendant—Midland Valley  R.  Co.  t.  Le  Moyne. 
148  S.  W.  654. 

Difference  in  the  law  of  distribution  of  this 
state  and  another  state,  where  a  wrongful 
death  occurred,  is  not  available  as  a  defense  in 
ao  action  here  for  a  wrongful  death;  It  not 
affeetlDg  the  defendutt^a  Uability^Id. 

(D)  PleadlBK  aB<  Bhrldenoe. 
1 58  (Mo.)  The  presumption  that  decedent 
(or  whose  death  an  action  is  brought,  exercised 
doe  care  is  one  of  fact  and  may  be  rebutted  by 
eTideoce  showing  what  he  did  at  the  time  (h 
the  infliction  of  Uie  fatal  fnjuiyr— Barge  t.  Wa- 
bash R.  Co.,  148  8.  W.  925. 

(B)  DaaMBes,  Forfeiture,  or  Fine. 

199  (Tex.Civ.App.)  A  verdict  of  $10,000  btr 
a  widow  of  43  for  death  of  her  unmarried  eon 
of  22,  Btiong  and  induatrioos,  extra  locomotive 
flnman.  earning  over  $40  a  montii.  largely  de- 
voted to  Iwr  rappor^  and  who  was  in  llm  for 


promotion  to  an  earning  of  900  a  month.  Is 
not  excessive.— Missouri,  K.  &  T.  By.  Co.  of 
Texas  v.  Henderwn.  148  S.  W.  822. 

(F)  Trial,  Jadsmeati  and  R«-t1«w. 

I  104  fMo.App.)  In  an  action  by  the  adminis- 
trator 01  a  single  woman  against  a  street  rail- 
way company  for  her  death  In  collision  with  a 
street  car,  an  instruction  that,  if  the  jnry  fonnd 
for  plaintiff,  they  should  award  a  verdict  of  not 
less  than  $2,000  and  not  more  than  $10,000  as 
a  penalty  for  the  unlawful  act  compuined  of— 
running  tbe  ear  at  dangerous  speed— was  not 
erroneous  as  authorizinK  an  award  of  comr 
pensatory  damage.- Nlebaus  ▼.  Ui^ted  Bys. 
Co.  of  St.  Louis,  148  S.  W.  889. 

I  riM  (Tex.CST.App.)  The  InstmctioD,  in  an 
action  a  widow  fbr  doatli  of  her  nnmnrried 
son,  that  the  measnre  of  damages  is  the  pres- 
ent value  of  the  pecuniair  contributions  die 
had  a  reasonable  expectation  he  would  have 
made  to  her  had  he  lived,  does  not  aathoriie 
recovery  for  eontributiais  he  might  have  made 
other  than  for  her  sole  benefit — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Henderson.  148  S.  W. 
822. 

The  ]n3tructi<»i  stating  the  measure  of  dam- 
ages for  deatii  of  plaintiirs  sou  as  the  present 
value  of  the  pecunlaiy  contributions  she  had  a 
reasonable  erpectation  he  would  have  made  to 
her,  had  he  lived,  by  stating  that  the  jury  will 
not  allow  her  Anything  for  grief,  or  sorrow  on 
aooonnt  of  his  death,  or  for  loss  «C  his  society, 
affection,  and  cMnpanionship.  exdndea  all  im- 
proper elements  of  damage^Id. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy;  Descent  and  Distribution,  1 125: 
Fraudolent  GonTctyaneM:  Partnership,  i| 
165,  182.  •  — « 

DECEDENTS. 

See  Witnesses,  U  160,  160. 

DECEIT. 

See  Valse  PretsoMs;  Fraud. 

DECISION. 

See  Conrta,  H  91,  28L 

DECLARATIONS. 

See  Criminal  Law,  H  ^8-07;  K^dcneoy  B 
271,  278;  Pleading. 

DECREE. 

See  IHvoree,  1 187. 

DEDICATION. 

I.  HATITKE  AUD  BEQITISITES. 

1 15  Crex.Civ.App.)  The  opening  of  an  aller 
does  not  work  a  dedication  unless  it  was  open- 
ed for  the  benefit  of  the  pablic — Davis  v. 
Young,  148  S.  W.  1116. 

1 29  (MoJ  A  plat  of  a  subdivision  in  a  dty 
was  nullified  as  a  stataton  dedication  of 
streets  indicated  thereon  by  ureclosnre  under 
a  deed  of  trust  which  Incumbered  the  land  at 
the  time  the  plat  was  filed. — Granite  Bitumi- 
nous Paving  Go.  V.  McManns,  148  S.  W.  62L 

1 33  (Mo.)  A  tax  assessor  is  withoat  power 
to  accept  a  dedication  ot  a  street— Omnite  Bl- 
tominooa  ^vlng  Co.  t.  UtACanoa,  148  S.  W. 
621.  , 

1 39  (Ho.)  Where  a  plat  of  a  aubdivinon  in 
a  ci^  was  nullified  aa  a  statutory  dedication 
of  the  Btreeu  indicated  thereon  by  foreclosure 
of  a  deed  of  trust  ineamberliw  the  propertj 
when  the  plat  was  Sled,  the  taking  by  the  fore- 
dosnre  purchaser  ot  qnitdain  deeda  Cor  lots 
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described  accord Inj  to  tibe  plat  did  not  commit 
her  to  recognition  of  mob  Btreets.— Granite  Bl- 
tuminooa  PaTiDK  Co.  r.  HcHanoa,  148  8.  W. 

«21. 

\^'ben  a  plat  of  a  sabdiTision  in  a  citr  waa 
nullified  as  a  atatotoir  dedication  of  the  streets 
indicated  thereon  b;  mortgage  foreclosure,  the 
(act  that  thereafter  piopertj  continued  to  be 
assessed  for  taxation  by  lot  numbers,  as  tbown 
on  the  plat,  does  not  estop  an  owner  to  deny 
any  common-law  dedication  of  the  streets.— Id. 

143  (Tex.CiT.App.)  Wbether  an  aBey  waa 
dedicated  to  poUic  nae  depei^  on  the  action 
or  nonaction  of  th«  ownera  of  Uie  land,  and  so 
it  was  erroneoQS  to  admit  evidence  showing 
tbat  withont  the  alley  tbe  public  wonld  be 

Eeatly  inconvenienced  in  gettii^  throogb  the 
rge  olock  fai  which  the  auey  waa  Mtnated,— 
Davis  V.  Tonng,  148  S.  W.  UM. 

{44  (Ho.)  Evidence  ieU  insufficient  to  auow 
an  intent  to  dedicate  land  as  a  street  or  of  an 
acceptance.-^ranite  Bituminous  Paving  Go.  v. 
McManna,  148  S.  W.  621. 

DEEDS. 

See  Acknowledgment;  Adveraa  Fossession,  l| 

81.  96;  .Boondaries,  |  8;  Coarta,  |  18; 
Estoppel,  M  22.  25;  Exeenton  and  Admin- 
istrators, i  886;  Forgery,  S  10;  Husband 
and  Wife,  f  49^;  Money  Beceived;  Mort- 
gages; Principal  and  Agent,  1 136:  Reforma- 
tion or  InstnimeDts,  If  10i  S6:  Taxation,  1 
734.  766,  813:  Trial  I  88;  Yandor  and 
Porchaaer,  i  ScL 

I.  BEQUISim  AMD  TAUDXTT. 

(Bl  T«lldlt7. 

i  74  (Mojkpp.)  A  grantee  has  a  right  to  tely 
on  tbe  description  of  the  land  as  pven  in  his 
deed  and  shown  on  the  recorded  Pla^i  unless 
estopped  by  some  act  of  his  own.— Bast  v.  Ma- 
son, 148  8.  W.  398. 

m.  GONBTRVOTIOM  AND  OPEBA- 
TIOK. 

I  1 17  (Mo.App.)  A  fence  located  wholly  on  a 
lot  is  appurtenant  to  it— Bast  v.  Mason,  148  S. 
W.  398. 

}  1 1 8  (Mo^pik)  A  deed  la  the  measnre  of  the 
grantee'a  title,  and  he  la  conclusively  presumed 
to  have  parchased  all  the  ground  within  the 
lines  called  for  by  Us  deed.— Bast  v.  Mason, 
148  S.  W.  898. 

In  absence  of  allegattona  of  frand  or  mis- 
take, a  porchaser  cannot  be  aasnmad  to  have 
intended  to  porchase  anything  not  covered  by 
his  deed. — Id. 

DEFAULT  JUDGMENT. 

Sett  Judgment,  |  148. 

DELAY. 

See  Canien,  |  106. 

DELIVERY. 


See  Ganlen,  0  89-40,  8S; 
Telesra^  and  Telephones,  ft 


845; 

7a 


DEMONSTRATIVE  EVIDENCE 

See  Oriminal  Law,  f  404. 

DEMURRER. 

To  wfiOmt,  Me  Trial,  H  189,  ISB,  156. 

DEPOSITIONS. 

See  Criminal  Law,  f  S98;   Evidence,  $  113. 

{  95  (Xez.CivJLpp.)  Where  a  party  introduc- 
ed a  portion  of  an  answer  to  an  interrogatory 


put  to  a  witness  testlfytng  by  deposition,  the 
adverse  party  coald  introduce  other  portions 
of  the  answer  explanatory  of  the  part  intro- 
dneed.— Tates  t.  fiUBngs.  148  S.  W.  1180. 

S  104  (Tex.CivJipp.)  In  view  of  Bev.  St. 
1890.  art  2288,  providing  that,  when  cross- 
interrogatories  have  been  filed  and  answered, 
either  party  may  use  the  depoaittons,  a  deposi- 
tion, when  nsed  by  a  party  who  did  not  take 
it,  is  his  evidence  and  is  subject  to  all  objec- 
tions by  the  other  party.— G^veston,  H.  &  8. 
A.  By.  Co.  T.  Yonng  &  Webb,  148  &  W.  1118. 

DEPOSITS. 

See  Banks  and  Banking^  |  148. 

DEPOTS. 
See  Carriers,  |  819;  Rallrosds,  |  274. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;  Trespass 
to  Try  Title,  {  44;  Wills. 

I.  HATmu  AHD  oonun  n  obv- 


i  8  (Ark.)  Where  a  purchaser  of  land  takes 
a  bond  for  title,  he  obtains  an  equitable  estate 
which  is  such  an  interest  as  will,  upon  Us 
death,  descend  to  his  heirs.— Hill  v.  Hnird.  148 
S.  W.  254. 

1 14  (Ark.)  Under  the  direct  proviidons  of 
Kirby's  Dig.  H  2645-2647,  an  ancestral  eatate 
descending  rrom  the  father  will,  upon  the  death 
of  the  owner  without  issue,  ascend  to  his  grand- 
mother in  the  line  of  hia  nther  in  ezclusTon  of 
his  brothers  and  alsters  of  the  half  blood  to 
his  motiwr.— Hill  v.  Heard,  148  8.  W.  254. 

In  a  stated  case,  held,  that  the  equitable  es- 
state  which  alone  descended  to  the  heir  of  a 
purchaser  of  land,  to  whom  tbe  vendor  executed 
a  conveyance  of  the  legal  eatate,  did  not  render 
the  property  an  ancestral  estate,  and  so  the 
heir's  brother  and  sisters  of  the  half  blood 
were  not  excluded.— Id. 

XXL  UOHTS  AMD  UABIU^B  OF 
^r^wt  XKD  DIlTBIBirESES. 

(A)  aa«ww  ana  BataUlaliaaeat  of  Hl^ta 
ia  Oeaeral, 

{71  (Mo.)  Where  plaintiff  claimed  an  heir's 
share  in  testator's  estate  as  a  pretermitted 
child,  tbe  harden  was  on  bim  to  establish  that 
testator  waa  his  father.— Mooney  v.  Mooney, 
148  S.  W.  896. 

Evidence  Aeld  to  require  a  finding  tbat  testli- 
tor  was  not  plalntUTa  father.— Id. 

<0>  Debts  of  lateatate  aad  Tanaiatraaoes 

oa  Pn>p«rC)r. 

I  125  (Mo.)  The  title  to  real  estate  passing  to 
heirs  of  the  deceased  owner  Is  burdened  mth 
tbe  paramount  right  of  the  creditors  of  the  de- 
ceased to  have  their  debts  paid.— Higbee  v.  Bil- 
lick,  148  a  W.  879. 

DESCRIPTION. 

See  Bonndariea,  |i  8-6;  Deeds.  |  74:  Drains, 
I        Names;  PnbUe  Lands,  i  170;  Vms, 

DETINUL 

See  Beplevin. 

DICE 

See  Gaming,  |  74. 

DIUGENCE. 

See  Criminal  Law,  H  696.  608,  614;  Knr 

Trial,  I  102.       •  "  — ^  ™^ 
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DIRECTING  VERDICT. 

See  Tiittl.  |i  139,  140,  143,  178,  420. 

DISCHARGE. 

See  Bankraptc;,  |  428;  Principal  aod  Soretr. 
H  100,  126;  Release. 

DrSCOVERED  PERIL 

See  NegUsence,  |  S3:  BaUroads.  ||  338,  848; 
Street  RaUroads,  |  103. 

DISCRETION  OF  COURT. 

See  Appeal  end  Error,  9S  969-981;  Criminal 
.    Law,  »  121.  126,  404,  684,  687.  1150-1156; 
New  Trial,  H  09^  104;  Wltneuea,  |  872. 

DISCRIMINATION. 

See  Carriers,  |  100. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  «  106,  792,  797,  1116, 
1117;  Justices  of  the  Peace,  IS  }67,  174. 

I.  VOX.U1TTART. 

i  10  (Mo.App.)  Kommlt  taken  after  an  instmc- 
tion  in  the  nature  of  a  demurrelr  to  the  evidence 
and  the  court's  annoanced  intention  to  give  the 
instruction,  but  before  the  ruling  is  made  and 
exception  sared  thereto,  AeM  prenutture  and 
voluntary.— Diamond  Rubber  Co.  t.  Wernicke, 
148  S.  W.  16a 

n.  TKVOLVmAKT. 

844  (Mo.App.)  Ao  involnntar;  nonsuit  is 
where  the  plaintiff,  by  some  adverse  ruling  of 
the  court  which  precluded  his  recovery,  Is  com- 
pelled to  take  nonsuit,  and  the  adverse  ruling 
must  put  a  complete  stop  to  any  further  prog- 
ress by  pIaintifF.~Diamond  Rubber  Go.  v. 
Wernicke,  148  S.  W.  160. 

1 60  (MaAppO  Where  plaintiff  does  not  pros- 
ecute hia  suit  or  introduce  evidence,  the  proper 
pnctictt  ig  to  dismiss.— Libbe  v.  IJbbe,  148  S. 
W.  460. 

{75  <Ark.)  Where  a  complaint  to  set  aside 
a  judgment  was  improper  for  the  lack  of  nec- 
essary parties  and  the  plaintiff  refused  to 
amenot  It  should  be  dismissed  wvthout  preju- 
dice, and  not  absolutely.— Hare  T,  Ft.  Smith  & 
W.  B.  Co.,  148  S.  W.  1088. 

DISORDERLY  HOUSE. 

See  Criminal  Law,  H  719,  770:  Intoxicating 
lAQUors,  I  228;  Witnesses,  f  84S. 

I  17  (Tex.CrJlpp,)  Evideace  in  a  prosecu- 
tion for  keeping  a  disorderly  house,  resorted 
to  for  the  purpose  of  using  and  smoking 
opium,  Atfld  sufiBcient  to  sustain  a  conviction.— 
Davis  T.  State,  148  S.  W.  1090. 

DISQUALIFICATION. 

See  Jury,  H  90-lia 

DISTRICT  AND  PROSECUTING 
AHORNEYS. 

See  Constitutional  Law,  1  80;   Costo,  I  309; 
Criminal  Law,      718-730>  1090,  IITL 

DIVERSION. 

See  Waters  and  Water  Courses,  S|  125,  126. 

DIVIDENDS. 

See  Inanrance,  S  3& 


DIVORCE. 

See  Constitutional  Law,  {  300: 

IV.  JURISDICnOir.  PROCEEDIirOS, 

AND  REUEF. 

(B)  Dismissal,  Trial  or  Henriast  aad  New 
Trial. 

1 151  (Mo.App.)  In  an  action  for  divorce, 
where  ibe  plaintiff  bj  frand  prevented  defend- 
ant from  appearing  at  trial  and  secured  a  de- 
fault judgment,  defendant  was,  despite  Rer. 
St.  1909  i  2^81,  prohibiting  the  trial  court 
from  setting  aside  judgment  for  divorce,  entitled 
to  a  new  trial  upon  ber  motion  filed  two  days 
after  judgment  and  heard  at  the  same  term  of 
court  defendant's  motion  for  new  trial  being 
6)ed  within  the  four  days  allowed  by  section 
2025,  and  based  on  fraud,  which  ia  made  a 
ground  for  new  trial  by  aection  2022^^bnitli  T. 
Smith.  148  S.  W.  116. 

<V\  Jadiraient  or  Peeree. 

1 167  (Mo.)  Id  view  of  Laws  1849,  p.  103.  H 
8,  9,  and  Rev.  8t  1855,  c  128.  |  13.  keU  that 
Rev.  St  1809,  |  2381,  providing  that  no  peti- 
tion for  review  of  any  judgment  of  divorce  shall 
be  allowed  which  was  first  enacted  as  Rev.  St. 
1855,  c.  55,  does  not  apply  to  a  suit  to  set  aside 
a  decree  of  dlvom  because  obtained  through 
fraud.— Dorrwee  t.  Dorranoe.  148  S.  W.  M. 

V.  AUMONT,  AZXOWAHCE8,  AXD 
mSPOSITZON  OF  PBOPEKTT. 

8  214  (Mo.App.)  Under  Rev.  St  1909,  1  2375. 
held,  that  original  jurisdiction  as  to  alimouT 
is  lodged  in  the  circuit  court  and  that  a  mo- 
tion for  alimony  pendente  lite  filed  therein, 
though  incidental  to  the  divorce  action,  is  a 
separate  and  distinct  action.— libbe  libbp, 
148  S.  W.  460. 

Where  defendant's  motion  for  alimwy  pend- 
ing appeal  was  presented  by  her  counsel,  but  nn 
evidence  was  offered,  a  ruling  on  the  motioa 
will  be  considered  as  made  in  pursuance  of  a 
proper  bearing  in  view  of  the  evidence  before 
the  court  in  the  main  case^Id. 

1 215  (Ho.App.)  Where  a  husband  snlog  for 
divorce  was  a  prosperous  business  man,  and  i^n- 
joyed  a  good  income,  and  the  wife  was  with- 
out means,  an  allowance  of  temporary  alimuny 
at  the  rate  of  $60  per  month,  and  a  lump  sum 
for  25  months  unpaid  alimony  at  that  rate,  was 
not  excessive.— Libbe  v.  Libbe,  148  B.  W.  4t>a 

8  221  (Mo.App.>  Whether  guilty  or  Innor^ni. 
the  wife  has  a  right  to  imwecute  or  defend  an 
action  for  divorce,  and  tlw  husband  must  fur- 
nish the  means  of  attack  or  defense  if  she  is 
without  means;  and  tiiis  right  extends  to  the 
means  for  prosecuting  an  appesLr-Ubbe 
Libbe,  148  S.  W.  460. 

8224  (Mo.App.)  Where  a  husband  soli^  for 
divorce  wa*  a  prosperous  business  man  in  good 
circumBtances,  and  enjoying  a  good  income*  and 
the  wife  had  no  means  of  her  own,  the  de- 
nial of  lier  motion  for  alimony  pending  ber 
appeal  for  a  judgment  for  plaintiff  was  an 
abuse  of  discretion.— Ubbe  t.  UVbe^  148  S.  W. 
460. 

Where  a  husband  suing  for  divorce  had  a 
good  income,  and  his  wife  was  without  means, 
a  reasonable  allowance  should  be  made  to  ber 
to  defray  tlie  expenses  and  attorney's  fees  on 
plaintiffs  appeal  from  a  jud^ent  sustaining 
a  motion  for  alimony  and  suit  mouey.- Id. 

{227  (Mo.App.)  Where  a  husband  rainc  for 
divorce  was  a  prosperous  business  man  with  a 
good  incom&  and  the  wife  had  no  means,  an 
allowance  of  $1,075  for  attorney's  fees  on  ap- 
peal and  $175  for  expenditures  by  her  attor- 
neys was  not  excessive.— LibtM  t.  Libbe,  148 
S.  W.  460. 

8  259  (Mo.App.)  An  order  of  tim  dreolt  court 
allowing  or  disallowing  alimony  pendente  lite 
on  failure  of  tb»  defeated  party  to  aroeal  be- 
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comet  a  final  adjndicatloii  not  subject  to  col- 
lateral attack.— libbe  v.  Libbe,  148  S.  W.  460. 

The  circuit  court  after  oTerruUne  a  motion 
for  alimoin  pendente  lite  held  to  nave  powei 
to  allow  aumonj.  regaxdleaa  of  fonner  motions 
and  Jadgmenta  uezeon.— Id. 

VI.  OTOTOPT  AMP  SUFFOBT  OF 

tXBXHDKESKm 

1306  (Tez.C9T.App.)  The  court  has  no  power, 
upon  granting  a  wile  a  divorce,  to  award  ali- 
mony to  the  wife  for  the  support  of  a  child, 
whether  it  be  temporary  in  its  nature,  or  with- 
out any  condition  that  the  child  aball  lire.— 
Martin  T.  Martin,  148  &  W.  844. 

DOCUMENTS. 

See  Bridence,  IS  337-383. 

DOMICILE. 

See  Bxemptiona;  Bemoval  of  Canaea;  Venue. 

DONATIONS. 

See  Gifts. 

DOWER. 
8m  Reformation  of  Lutromenta,  |  T. 

DRAINS. 

See  Oonatitntlonal  Law,  It  43,  289;  Statutes, 
§97. 

I.  BSTABIJSBMENT  AHP  HAIH- 

TENANCE. 

1 2  (Tex.GiT.App.)  A  statute,  which  author- 
ized the  creation  of  a  drainage  district  without 
notice  to  the  property  owners  affected,  or,  at 
most,  with  notice  by  posting  at  five  public  plac- 
es in  the  district,  aid  not  violate  the  due  pro- 
cess of  law  provisions  of  the  state  and  federal 
Constitutions.— Parker  v.  Harris  County  Drain- 
age Dist  No.  2,  148  S.  W.  351. 

S  13  (Tez.CivApp.)  The  drainage  district  or- 
ganized under  Drainage  Act  of  1907,  c.  40,  is 
a  public  or  quasi  public  corporation.— Parker  v. 
Harris  County  Drainage  Dist.  No.  2,  148  S.  W. 
351. 

I  f4  (Tez.GiT.App.)  A  description  In  a  peti- 
tion for  a  drainage  district  held  to  Insuffi- 
ciently describe  the  boundaries  of  the  proposed 
district  and  give  notice  to  a  landowner  that  his 
lands  were  included  therein.— Parker  v.  Harris 
County  Drainage  Dist  No.  2.  148  S.  W.  351. 

The  petition  need  only  contain  a  snffidently 
definite  description  of  the  boundaries  of  the 
proposed  district  to  notify  landowaers  therein 
that  their  lands  are  included.— Id. 

Under  Acts  1907,  c.  40,  notices  of  proceed- 
ings to  establish  a  drainage  district  posted  at 
the  post  office,  scboolhouse,  and  the  depot,  such 
echoolhonse  and  depot  being  about  one-half 
mile  apart,  at  the  village  of  A.  and  at  the 
scboolhouse  and  depot  at  E.,  which  was  an  old 
box  car  about  160  yards  from  the  schoolhouse, 
-were  not  posted  so  as  to  give  reasonable  no- 
tice to  the  persons  interested  in  the  proceed- 
ings.—Id. 

Drainage  Act  of  1007,  c.  40,  S  8,  A«Id  to  give 
the  county  commissioners'  court  exdnslve  jaris- 
diction  to  determine  whether  a  petition  to  es- 
tablish a  drainage  district  was  void  for  not 
defining  its  boundaries,  whether  it  was  signed 
by  the  requisite  number  of  persons,  whether 
notices  had  been  properly  posted,  and  whether 
the  district  conformed  to  the  boundaries  de- 
scribed in  the  petition.— Id. 

When  the  law  provides  for  the  creation  of 
a  drainage  district  by  any  public  body,  as  by 


the  county  commissioners*  eonrt,  the  validity 
of  the  district  created  by  it  ci£n  only  be  ques- 
tioned for  failure  to  comply  with  the  proce- 
dure prescribed,  or  for  irregularities  therein, 
by  a  direct  proceeding  In  quo  warranto. — Id. 

If  constitutional.  Acts  19»&.  c.  13.  {  1,  held 
to  cure  all  irregularities  Id  the  posting  of  no- 
tices for  tin  establishment  of  a  drainage  dls- 
trict^Id. 

DRAMSHOPS. 

See  Intoxicatii^  liquors. 

DRUGGISTS. 

See  Pleading,  f  388. 

1 9  (Mo.App.)  A  liquid  sold  by  a  druggist 
as  hand  louon  was  a  poisonous  liquid  "if  It 
blistered  and  burned  her  hands  ana  lips  and 
rendered  her  helpless  throng^  the  Uqud  be- 
coming scattered  through  her  body.— Keller  t. 
Rosa.  148  S.  W.  1000. 

I  10  (Mo.App.)  In  an  action  against  a  drag- 
gist  for  injury  caused  by  a  preparation  deliTer- 
ed  to  plaintiff  in  response  to  an  order  for 
"hand  lotion,"  evidence  held  to  sustain  a  finding 
that  plaintiff's  injuries  were  caused  by  poison- 
ous and  unfit  condition  of  the  preparation,  and 
not  by  eciema.— Eelley  t.  Boss,  148  S.  W. 
1000. 

DRUNKARDS. 

See  Criminal  Law,  f  68. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  |8  277-^09. 

DUES. 

See  Insurance,  H  765,  76a 

DUPLICITY. 

See  Indictment  and  Information,  1  132;  Plead- 
ing, |  64. 

ELECTION. 

See  ymu,  I  794. 

ELECTIONS. 

See  Constitutional  Law,  (  68:  Evidence,  SI 
83,  163;  Highways,  |§  93,  127:  Municipal 
r-orporatious,  §9  mi,  918,  943,  1()00:  Schools 
and  School  Districts,  H  101,  108;  Statutes, 
I  lOL 

I.  BIGHT  OF  STT7FBAOE  ANB  BJSGU- 
UTION  THEBHOF  IK  OENERAI.. 

1 10!^  (^7-)  An  act  providing  for  primary 
elections,  which  does  not  exclude  any  class  of 
citizens  from  participation  therein,  and  makes 
penalties  for  violation  the  same  as  those  for 
violations  of  the  General  Election  Law,  is  not 
In  conflict  with  Const  1  6,  declaring  that  all 
elections  shall  be  free  ana  equal. — Hodge  v.  Bry- 
an, 148  S.  W.  21 ;  Marshall  v.  DUlou,  Id.  23. 

Const  S  6,  providing  that  all  elections  shall 
be  free  and  eqnal,  held  not  to  apply  to  primary 
elections. — Id. 

tH.  XXEOTION  DISTRICTS  OB  PBB- 
GINOTS  Ain>  OFFICERS. 

S  47  (Tenn.)  Acts  1907,  c.  436,  creating  com- 
missioners of  election,  does  not  control  an  elec- 
tion held  prior  to  the  appointment  of  the  com- 
missioners thereunder;  out  such  election  is 
properly  conducted  as  prescribed  by  Acts  1897, 
c.  33.— Weil,  Both  &  Co.  v.  Town  of  Newbem,. 
148  8.  W.  680. 


ELECTORS. 


See  Judges,  t  7. 
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EMINENT  DOMAIN. 

See  Oonatttutional  Law,  S  280;    Gonrta,  | 
486,  487;   Execatora  and  AdmloiBtrators, 
4S9;  Insane  Persons,  S  100;  Trial*  |  194^ 

I.  KATUBE,  EXTENT,  Ain>  DEIXOA- 
TIOM  or  POWEB. 

1 1  (Teun.)  The  power  of  emioent  domain  Is 
an  Inherent  attribute  of  soTereifrnt;,  subject  to 
the  cooatitutional  limitatlonB  that  private  prop- 
ert7  cannot  be  taken  for  private  patposes,  and 
that  private  property  cannot  be  taken  for  a 
public  Qse  without  Just  compensation.— South- 
ern Ry,  Go.  T.  City  of  Memphis,  148  S.  W. 
662. 

1 20  (Ark.)  In  proceedings  hj  a  railroad 
company  to  condemn  croasuis  over  the  line  of 
another  company,  the  &ct  that  such  railroad 
was  Intended  only  to  serve  private  Indnstries 
in  which  its  promoters  were  financially  inter- 
ested would  not  deprive  it  of  its  rixht  to  con- 
demnatioD  proceedin«8^St  Lonls,  I.  K.  ft  8. 
Bj.  Go.  T.  Tt  Smith  ft  T.  B.  Bj.  Co.,  148  S. 

|4C  (Tenn.)  Public  parks  are  for  the  benefit 
of  the  public,  and  a  taking  ot  property  by  a 
city  for  a  public  park  is  a  taking  ot  property 
for  a  public  use.— Southern  By.  Co.  t.  City  of 
Memphis,  148  S.  W.  662. 

S  47  (Tenn.)  Property  devoted  to  a  public  use 
cannot  be  set  apart  for  another  and  inconsist- 
ent public  use,  in  the  absence  of  legislation  ez- 
presidy  or  Impliedly  warranting  it— Southern 
Ry.  Go.  T.  City  of  Memphis,  148  S.  W.  662. 

(  66  (Tenn.)  Whether  an  attempted  taUng  of 
pnvate  property  is  for  a  public  or  private  use, 
and  whether  the  statute  authorizing  the  taking 
provides  a  sufficient  procedure  for  ascertain- 
ment of  the  fair  value  of  the  property,  are 
judicial  questions;  but  other  questions  inci- 
dent to  the  taklnir  aie  not  subject  to  Jndicial 
review.— Southeto^^.  Oo.  t.  Gtj  of  Memphis, 
148  S.  W.  682.  ^ 

n.  ooliPBiraATiov. 

<A)  Keoossltr  amfflalvner  ia  Oeneral. 

$71  CTenn.)  Acta  1009,  c.  141.  authorizing 
the  taking  by  a  of  property  for  park  pnr- 
poses,  provided  the  same  can  be  acquired  for  a 
sum  not  exceeding  a  specified  sum,  is  not  in- 
valid for  failing  to  provide  an  adequate  method 
of  compensation. — Southern  Ry.  Go.  t.  City  of 
MemphlB,  148  S.  W.  662. 
.  The  Legislature,  authorizing  the  taking  of 
private  property  for  a  public  use,  may  fix  the 
maximnm  price  which  shall  be  paid  for  the 
property  to  be  taken.— Id. 

IC\  HcasiLF*  and  Asioant. 

1 1 22  (Tenn.)  Just  compensation,  required  by 
the  ConstitntioQ  for  the  taking  of  properly  for 
a  public  use,  is  the  fair  cash  value  of  Ae  prop- 
er^ takoi.— Southern  Br.  Oo.  t.  Ottr  of  Msa.- 
pUs.  148  S.  W.  662. 

I  123  (Tenn.)  Acta  1909,  c.  141,  authorising 
a  dty  to  acquire  property  for  a  public  use,  and 
flxinx  the  maximum  amount  to  be  paid  there- 
for, -held  deemed  enacted  with  reference  to  the 
established  mode  of  procedure  for  ascertaining 
the  value  of  property  sought  to  be  condemned, 
which  is  a  matter  ot  legislative  regulation.— 
Southern  By.  Co.  v.  City  of  Memphis,  148  S. 
W.  662. 

S  124  (Tex.Civ.App.)  Where  a  raflroad  com- 
pany seeking  to  condemn  land  did  not  pay  Into 
court  double  the  amount  of  the  award,  and  did 
not  execute  a  bond  required  by  Rev.  St  1895, 
art  4471,  as  amended  by  Acta  1899,  c  70,  the 
value  of  the  land  taken  must  be  fixed  as  ox  the 
date  of  the  triaL— Beaumont  ft  Q.  N.  R.  R.  v. 
Elliott,  148  S.  W.  1125. 

8  124  (Tex.Civ.App.)  Measure  ot  damages  for 
land  taken  for  zallroad  liiAit  of  way  Md  Its 


market  nine  at  dato  of  trial,  and  not  tta 
less  vahie  at  the  time  It  was  wrongfullT  taken. 
— Routh  V.  Texas  Traction  Co.,  148  8.  W.  1152. 

S  1 28  (Tenn.)  The  measure  of  compensation 
for  the  taking  of  railroad  pzoperty,  including 
switchyards,  by  a  city  for  a  public  parpose. 
defined.— Southern  By.  Ga  t.  City  of  Jlonphis, 
148  8.  W.  682. 

1 134  CTeno.)  Tlie  Talne  of  the  eapablUtfei  of 
the  property  for  a  particular  use  at  the  time  of 
the  taking  must  be  considered  in  determining 
the  market  value;  but  the  speculative  value  in 
the  hands  of  future  owners  may  not  be  consid- 
ered, etc.— Southern  By.  Co.  r.  (Star  of  Hem- 
phis,  148  S.  W.  662. 

"Fair  cash  value,"  in  the  rule  reqoiring  the 
pajrment  of  the  fair  cash  value  of  property 
taken  under  the  power  of  eminent  domain, 
menuB  market  value;  but  where  the  property  ia 
in  actual  use  by  the  owner,  and  tt  posstsoes  a 
peculiar  value  to  him,  anch  value  la  tlie  meas- 
ure.— Id. 

1 136  (Tex.ClT.App.>  The  fair  cash  market 
vune  of  land  condemned  for  a  railroad  right 
of  way  is  not  the  market  value  of  the  strip 
taken  when  considered  by  Itself,  bat  ita  vahie 
as  a  part  of  the  tract  of  which  it  forms  a  part. 
—Booth  v.  Texas  Traction  Co.,  148  S.  W.  1152. 

i  146  (Tex.Giv.App.)  Benefita  which  will 
lessen  the  damages  for  the  condemnation  of  a 
railroad  right  of  way  must  be  special  as  to  the 
particalar  land,  ana  not  general  to  the  neigh- 
borhood^Rootli  v.  Texas  Traction  Go^  148  S. 
W.  Ilfi2. 

HL  nWOEEDINOS  TO  TAKE  PBOP- 
EBTT  AND  ASSESS  OOIC- 
PENSATIOH. 

}  167  (Ark.)  There  must  be  a  strict  com- 
pliance with  w  statutoa  anthoriatng  ooadcmoa- 
tion.— Hare  v.  Ft  Smith  ft  W.  B.  Co..  148  S. 

W.  1038. 

1 177  (Ark.)  All  persons  owning  an  Interest 
in  the  property  are  proper  parties,  and  this  in- 
cludes tenanta  In  common,  life  tenants;  remain- 
dermen, and  lessees,  but  If  any  person  having 
an  interest  la  omitted,  the  proceeding  Is  nuga- 
tory only  as  to  such  omitted  person. — Hare  v. 
Ft  Smith  &  W.  R.  Co,  148  S.  W.  1038. 

S  198  (Ark.)  In  proceedings  to  condemn  land 
for  railroad  purposes,  the  issue  as  to  the  ri^t 
to  condema  cannot  be  determined. — St.  Louis, 
I.  M.  &  S.  Rv.  Co.  V.  Ft  Smith  ft  V.  B.  Ry. 
Co..  148  S.  W.  531. 

In  proceedings  by  a  railroad  company  to 
condemn  a  crossing  over  the  line  of  another 
company  under  Kirby's  X>ig.  |  6770,  the  court 
has  no  jurisdiction  to  determine  whether  the 
crossing  should  not  be  ectablished  at  aome 
other  point — Id. 

1 247  (Tex.  Glv.  App.)  Where  landowners' 
pleading  in  proceedings  to  condemn  a  railroad 
right  of  way  did  not  ask  for  interest  as  damag- 
es upon  the  amount  of  daoiages  allowed  and 
none  was  awarded  by  the  jury,  the  court  had 
no  right  to  give  Judgment  therefor. — ^Bouth  v. 
Texas  Traction  Co.,  148  S.  W.  1152. 

Where  land  for  a  railroad  right  of  way  was 
assessed  at  ita  increased  value  at  the  time  of 
the  trial,  the  owners  were  not  entitled  to  in- 
tereat  from  a  prior  time  at  which  the  railroad 
company  went  into  possessIoQ.— Id. 

1 262  (Tex.Oiv.App.)  Where,  in  proceedings 
by  a  railroad  companj  to  condemn  land,  the  ju- 
ry found  that  it  had  a  right  to  condemn  tht 
land,  the  error  in  an  instruction  imposing  too 
onerous  a  burden  in  establishing  ita  riot  to 
condemn  was  harmlessv— Besomottt  ft  G.  H.  B. 
a  V.  Elliott  148  S.  W.  1125. 

A  railroad  company  seeking  to  condemn  land 
held  not  entitled  to  complain  of  a  judgment  es- 
tablishing ita  right  to  condemn  and  for  the 
owner  for  the  damages  found  by  the  jon  irith- 
out  finding  in  favor  of  the  company  ior  the 
land  Mo^t  to  be  taken^— Id. 
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XV.  bbkbhibiot  owubbs  or 

FBOPEBTT. 

J 270  (Ark.)  Jn  a  eondemiiation  rait  by  ■ 
Lroad,  wbere  the  eompenMtlon  waa  improp- 
erly paid,  Aeld,  that  the  true  owner  might  aae 
the  railroad  company  under  Kirby's  Dig.  { 
2908,  or  the  one  receiving  the  compensation. — 
Hare  t.  Ft  Smith  &  W.  B.  Co..  148  8.  W. 
1088. 

{  274  (Ark.)  The  remedy  of  a  property  o^n- 
er,  objecting  that  a-  railroad  company  has  no 
right  to  condemn  bis  land,  is  by  injanction  to 
prevent  *tiie  taking^-St.  Lonia,  I.  M.  ft  8.  Rr. 
Co.  T.  Ft,  Smith  ft  T.  B.  By.  Go.,  148  8.  W. 
631. 

EMPLOYERS'  LIABILITY  ACTS. 

8m  Oommetm. 

EMPLOYES. 

See  Uaater  and  Servant 

EQUAL  PROTECTION  OF  THE  LAWS. 

Sea  OourtiftatloiwI  Iaw,  |  247. 

EQUITY. 

See  Oourta,  I  486,  487;  Batoppel*  If  ftS.  90: 
Qgbwua.  i  129;  Injanction;  Jnogment,  t| 
443-457;  Hortgagea,  $  292;  Partition;  Plead- 
ing, 8  812;  Qnieting  Title;  Reformation  of 
InetmmentB;  Specmc  Performance;  Subro- 
Satlon;  Taxation,  i  806;  Tnuta. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error;  Criminal  Law.  H  1020- 
1180;  Bomidda,  »  82S-S41. 

ESTATES. 

Sea  Descent  and  IHstribntion;  Bzecnton  and 
AiUolniatratora;  Tenancy  in  Common;  Willi. 

ESTOPPEL 

See  Garriere,  |  189;  Constitntional  Law.  |  43; 
Criminal  Law,  I  1187;  Inanrance,  ||  724, 
818;  Judgment,  H  B86-744;  Sales.  {  288; 
Warehonaemen,  |  16. 

I.  BTKEOO&D. 

1 3  (Tenn.)  Complainant  fteld  not  estopped 
to  rely  on  a  constrnCtion  of  her  mother's  will, 
throngh  redtals  in  pleadings,  aacb  recitals  hav- 
ing twen  made  Inr  mistake  as  to  the  effect 
of  the  win.— Tate  t.  Tate.  148  8.  W.  1042. 

A  statement  made  under  oath  in  a  pleading 
or  in  testifying  cannot  be  denied  In  someqnent 
litigation,  tbongb  the  parties  t>e  different,  un- 
less the  statements  were  made  ineonsidarately,. 
by  miatake,  or  withoat  toll  knowledge  of  the 
facts ;  but  the  eatoppel  does  not  extend  to  mere 
cottdnslona  of  law  on  nndispnted  facta.— Id. 

n.  BT  DEBD. 
(A)  Waatloa  amd  0»«MtlM  la  Oaaaml. 

1 22  (Tenn.)  Comidalnant  held  not  estopped 
to  rely  on  a  coastruction  of  her  mother's  will, 
through  recitals  in  tmat  deeds;  anch  recitals 
baving  been  made  to  miatake  as  to  the  effect  of 
the  idll.-^te  T.  Tate»  148  8.  W.  1012. 

f  25  (Tenn.)  No  one  can  claim  an  estoppel 
by  deed  who  is  neither  a  par^  nor  a  pnvy 
th«reto.— Tate  v.  Tate,  148  S.  W.  1042L 

m.  EamTABXX  estoffei.. 

(B)  Gronmda  of  Katopp*!. 

1 68  (Mo.)  Tliat  connsel  for  a  tmatee  under 
a  mortgage  asked  the  court  in  a  foredomre 
Buit  to  grant  an  allowance  to  attomeys  former- 


ly acting  for  Qie  trustee  did  not  estop  the 
tmatee  to  deny  liability  to  such  attorney. — 
Trimble  v.  Guardian  Trust  C^.,  148  S.  W.  934. 

1 90  (Ey.)  Where  a  tdepbone  company,  in 
violation  of  its  franchise,  installed  party  lines, 
but  expended  no  money,  on  mreaentatlons  by 
the  city  that  it  would  not  eniofce  the  provi- 
sions of  the  franchise,  the  dty  Is  not  estopped 
from  obtaining  an  injunction,  merely  because  it 
appeared  there  was  a  year's  delay  in  bringing 
the  action  to  triaL— City  of  LouisvlUe  t.  Louia- 
Tllle  Home  Telephone  Co..  148  S.  W.  1ft. 

my  VUmMmMt  BTldemo*.  nial,  mmA 
view. 

1 110  QloJkm.)  Bstoppd.  to  be  availaUe. 
must  be  pleMed.— Montague  Comprised  Air 
Co.  V.  City  of  Fulton.  148  S.  W.  422. 

The  rule  that,  when  a  cause  is  tiled  on  the 
assumption  tluit  new  matter  in  the  answer  liaa 
been  put  in  issue  by  a  reply,  the  want  of  a 
reply  cannot  be  urged  In  the  appellate  court, 
is  not  broad  enough  to  excuse  the  plalntiiTB 
failtna  to  plead  estoppel.— Id. 

EVICTION. 

See  Landlord  and  Tenant,  H  172,  180.  190. 

EVIDENCE. 

See  Adverse  Possesdon.  H  63,  114;  Altera- 
tion of  Inatruments,  f  27;  Animals.  {  10; 
Appeal  and  Error,  jj  204,  230.  301,  686, 
682,  728,  782,  866,  905-934.  994-1013,  1029, 
1032,  1048,  1050-1068,  1083.  1094,  1170; 
Arbitration,  and  Award.  {  34;  Arson;  At- 
torney and  Client,  I  166;  Banks  and  Bank- 
ing. If  143,  227;  Bills  and  Notes,  H  497, 
606;  Boundariea,  »  6,  37:  Brokers,  |  86; 
.Burglary,  H  31,  41;  Carriers.  8§  228,  317, 
318,  346;  Continuance;  Contracts,  |  28; 
Criminal  Law,  ||  304-647,  662-687,  696, 
741-742,  763,  764,  778-784,  853,  938-958, 
1036,  1043,  1064,  1066,  1090-1092,  1097, 
1009,  1120^  1121,  1124,  1137,  1144,  1153, 
1169,  1168-1170H:  Crops,  |  8;  Customs 
and  Usages,  |  19;  Damages.  If  168,  186; 
Death,  |  58;  Dedication,  fs  43,  44-  Deeds, 
f  118;  Depositions;  Descent  and  Distribu- 
tion, $  71;  Disorderly  House;  Druggists, 
I  10;  Evidence,  |  43;  Executors  and  Ad- 
ministrators, i  29;  False  Pretenses,  J|  41, 
49;  Forgery,  18  37,  44;  Fraud,  (  52;  Fraud- 
ulent Conveyances,  H  269,  271.  272;  Hom- 
idde,  «  86,  151-257,  332,  338;  Indictment 
and  Information,  |  137;  Insurance,  SS  367, 
646,  666,  695,  818,  819;  Intoxicating  Liq- 
uors, fS  223,  226,  236;  Judgment,  f  892; 
Landlord  and  Tenant,  8  180;  larceny,  68  47- 
66;  Maater  and  Servant,  8|  265-278;  May- 
hem, i  6;  Mortgages,  |  292;  Munidpal 
Corporations,  §1  706,  1000:  Negligence,  H 
121-186;  New  Trial.  »  97.  90-104,  124,  l60; 
Parties,  I  76;  Partnersbip,  8  63;  Party 
Walls,  I  10;  PubUc  Lands,  f  170;  Quo  War- 
ranto, I  55:  Railroads,  M  17,  282,  846,  441, 


phones,  H  20,  66,  78;  Trespass  to  Try  O^tle, 
H  38.  41,  44:  Trial,  ||  139,  148,  155,  178, 
191,  242,  244,  252.  260;  Trover  and  Con- 
version, i  86:  Trusts,  SI  43,  44,  89;  Ten- 
dor  and  Purchaser,  8  341;  Waters  and  Wa- 
ter Courses,  S  179;  WiUa.  H  168,  164,  166, 
884,  440;  Witnesses. 
Reception  of.  see  Trial,  |8  62-80. 

I.  JimiOIAI.  NOTICE. 

1 5  (Mo.)  The  courts  take  judidal  notice  of 
the  neceauty  for  underground  excavations  in 
gnat  cities.— City  of  St.  Loids  t.  Atiantte  Quar- 
ry &  Gonstmetion  Co.,  148  8.  W.  948. 
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112  (MoJlpp.)  The  court  vSl  take  Judicial 
noHce  of  the  oiet  diat  Lees  Summit  is  a  town 
of  1,40&  inhabitaQtfl.— Noel  Town  of  Lees 
Summit,  148  S.  W.  194. 

{43  (Mo.App.)  Upon  a  motion  in  the  drcuit 
court  for  alimoiv  pending  appeal,  the  court  Ib 
bound  to  take  Judicial  notice  <^  the  evidence 
beard  at  the  trial  of  the  suit  on  Ita  merits 

Eertaioine  to  the  issue  of  aUmony. — IMb^ 
libbe,  148  S.  W.  460. 

S48  (Mo.App.)  Tbe  Court  of  Api>eals  judi- 
cially knows  that  tbe  county  court  couTeues  in 
pursuance  of  tbe  statute  in  regular  term  on 
the  first  Monday  in  Februnry.— State  ex  reL 
Dick  T.  Wiethaupt,  148  S.  W.  429. 

n.  PBE8UMPTIONS. 

}  67  (Uo.App.)  When  a  state  of  facts  is  once 
shown  to  exist,  it  is  presumed  to  exist  until  the 
contrary  is  shown.— Dehner  t.  Miller,  148  S.  W. 
953. 

S  73  (Mo.)  Corporate  acts  and  proceediugs  are 
presnmptiTely  regular.— State  ex  inf.  West  ex 
rel.  Thompson  t.  HefEeman,  148  S.  W.  90. 

§  80  (Mo.)  Where  the  law  of  the  state  in  which 
a  personal  injury  was  received  is  not  pleaded, 
the  law  of  Missouri  will  be  taken  as  coutroU- 
ing  in  an  action  in  this  state  for  the  isjuries. 
—Thompson  v.  St  Louis  Southwestern  Ry.  Co., 
148  S.  W.  484. 

{82  (Mo.App.)  Where  a  term  of  the  county 
court  convenes  in  pursuance  of  statute  on  the 
first  Monday  in  February,  it  will  be  presumed, 
in  the  absence  of  evidence  of  an  adjournment 
thereafter,  that  the  session  continues  until 
March  4th  following.— State  ex  reL  Dick  v. 
Wiethanpt,  148  S.  W.  420. 

1 83  (Mo^App.)  Performance  of  official  dnty 
being  presumed.  It  wilt  pe  presumed  that  the 
polling  places  for  a  municipal  bond  election 
were  selected  and  specified,  as  required  by  Rev. 
SL  1909.  f,  9302.— Bauch  v.  City  of  Cabool,  148 
S.  W.  1008. 

In  the  absence  of  testimony  to  the  contrary, 
it  will  be  presumed  that  a  municipal  bond  elec- 
tion was  canvassed  and  the  result  declared,  as 
required  by  law.— Id. 

IV.  REUEVAMOT,  MATEBIAXJTT,  AlID 

OOMFBTEX OT  UT  OEHEBAI.. 
(A)  FMta  Im  burae        BeloTant  to  lsra«a. 

J 106  (Mo.App.)  In  an  action  against  a  tax 
lector  for  conversion  of  plaintiff's  property 
in  payment  of  ber  buEfband's  taxes,  held  error 
to  admit  evidence  that  plaintiff  and  her  husband 
were  reputed  to  be  tax  dodgers.- Stiother  v. 
McF^iland,  148  S,  W.  988. 

1 1 13  (Tex^(^v.App.)  In  an  acUon  involving 
the  falsity  of  representations  as  to  the  value  of 
land,  where  there  was  evidence  that  its  value 
at  the  time  of  the  trial  was  tbe  same  as  at  tbe 
time  the  representations  were  made,  tbe  admis- 
sion of  depo^tions  giving  the  witnesses'  opin- 
ions of  its  value  when  the  depositions  were  tak- 
en was  proper.— Martin  v.  Ince,  348  S.  W.  1178. 

(B)  B«S  OMtSB. 

S  121  (Mo.  App.)  In  an  action  Iqr  one  in- 
jured by  the  running  away  of  hie  team  which 
was  scared  by  a  train  which  passed  a  cross- 
ing, the  injured  person  may  testify  that  steam 
was  escaping  from  the  en^ne.  that  fact  being 
part  of  the  res  geatie,  although  he  is  Inconpe- 
tent  to  tesHfy  that  an  unusual  amount  of 
steam  was  escaping. — Davidson  v.  St  Louis  & 
S.  F.  R.  Co..  148  S.  W.  406. 

}  (26  (Mo.App.)  In  an  action  on  an  accident 
insurance  policy,  the  exclusion  of  evidence  that 
after  the  insured  had  been  carried  into  his 
house,  and  within  30  minutes  after  he  fell,  he 
complained  of  his  arm  hurting,  and  stated  that 
he  fell  in  a  street  car  and  hurt  Us  arm,  was  not 
erroneous,  though,  onder  the  circnmstancea,  ha 


couM  hardly  have  fabricated  «  statement  as  to 
bis  fall  with  a  view  to  placing  himself  in  posi- 
tion for  a  claim  on  the  insurance  policr.— Efooo- 
er  V.  Standard  Life  ft  Accident  Iiis.  Cob,  148  S. 
W.  116. 

(C)  ainflar  FMte  matA  Traa«M«l*BS. 

S  129  (Ey.)  In  an  action  for  broker's  commis- 
sions, it  was  error  to  allow  evidence  of  other 
real  estate  brokers  as  to  contracts  made  by  de- 
fendant with  them  looking  to  sale  of  his  prop- 
erty as  tending  to  show  that  he  made  the  same 
kind  of  a  contract  with  plaiotUL— Stoner  t. 
Nail,  148  S.  W.  8. 

V.  BEST  AND  SEOONDART  EVIDENCE. 

S  163  (^lo.)  Records  of  the  board  of  commia- 
aioners  of  a  special  road  district  organised  un- 
der Act  April  14, 1905  (Laws  1005,  p.  282).  now 
Rev.  St  1909,  S  10,611  et  seq.,  nqniied  bT  the 
law  to  be  kept,  are  the  best  evidence  <rf  tbe 
board  s  acts  in  holding  an  election.— State  ex 
inf.  West  ex  reL  Thompson  t.  Heffenuui.  14S 
S,  W.  90. 

vn.  ahiexssione. 

(A)  Nature,  Pons,  rad  Imel«eBte  la 

1 201  (Ey.)  In  an  action  against  a  defend- 
ant company  and  one  of  its  employes,  who.  if 
any  one,  was  responsible  for  ue  injuries  to 
plaintiff,  statements  made  by  such  employ^ 
that  the  accident  was  his  fault  were  coDipe- 
tent  against  him  as  admissions  against  inter- 
est—Kentucky Distilleries  ft  WarebooM  Co. 
V.  Wells,  148  S.  W.  875,  381.  ^ 

f  220  rrex.Civ.App.)  Where,  in  an  action  to 
recover  land,  defendant  admitted  the  execution 
of  a  written  statement  reciting  that  plaintiff 
was  entitled  to  an  interest  in  the  land,  the  fact 
that  plaintiff,  when  employing  an  attomev  to 
write  a  deed  to  the  interest  claimed,  said  noth- 
ing about  his  having  such  written  statement 
was  immateriaL— Childress  t.  Tate.  148  S.  W. 

(D)  Br  Avemte       Othn  Roprmeatettvca. 

1 251  (Mojipp.)  In  an  action  by  the  adminis- 
trator of  payee  of  a  note,  a  surety  on  the  note 
may  testify  to  the  administrator's  admission 
that  he  had  no  claim  against  him. — Lewis  t. 
Warden,  148  3.  W.  166. 

(B)  Proof  and  Effeot. 

S258  (Mo.App.)  Evidence  held  to  establish 
the  fact  of  a  person,  with  whom  plaintiff  had 
a  conversation  as  to  a  car  transported  by  de- 
fendant having  been  defendant's  agent,  so  u  to 
make  the  conversation  admissible  against  it- 
American  Storage  ft  Moving  Go.  t.  Wabub  & 
Co.,  148  S.  W.  986. 

Tin.  DEOI.ABATIONS. 

CA>  Kstvro,  Form,  Mk4  laetAoats  la  Tlta 
«r«l. 

'  1271  (TexCiv.App.)  In  an  action  against  a 
railroad  company  for  Injuries  to  a  shipment  of 
horses,  a  witness  cannot  testify  that  one  of  the 
plaintiffs  informed  him  that  the  horses  were  in 
bad  shape.— Galveston,  H.  ft  S.  A.  By.  Co^  v. 
Young  ft  Webb,  148  S.  W.  1113, 

1271  CI^ex.Civ.App.)  Evidence  that  party, 
after  discovering  ftand  in  a  contract  for  the 
exchange  of  land,  notifled  the  other  par^  and 
demanded  a  rescission,  held  MHnpetent  to  dis- 
prove ratification  and  to  show  that  his  testi- 
mony was  not  an  afterthought  and  untrue. — 
Martin  v.  Ince,  148  S.  W.  1178. 

i  273  (Mo.)  Declarations  made  by  one  while 
in  possession  of  real  estate,  which  characteriz4>d 
his  possession,  are  admissible  In  evidence  against 
one  seeking  to  recover  the  property  froiik  hinL. 
—Allen     Morris,  148  &  80S. 
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XZ.  KEAIISAT. 

S  324  (Mo.App.)  Admission  of  teBtlmoii^  that, 
according  to  general  reputation,  the  carriage  in 
question  belonged  to  plalntiCTs  hosband,  held 
ernmeous.— Stiother  t.  McFarluid.  143  S.  W. 

X.  DOOUMElfTABT  ETIDEHOE. 

iA}  Pvbll«  w  omeua  Acta.  Proe««dSB«B» 
Reeovda,  mm*  OerHaeatea. 

f  337  (Mo.)  Records  of  municipal  acts  and  pro- 
ceedings are  admissible  to  show  the  truth  of 
facts  recited.— State  «x  inf.  West  ex  rel.  Thomp- 
Bon  T.  Heffeman,  148  &  W.  90. 

(C)  PrlTAte  WrltlnsB  »nd  Fvbllcatioiui. 

{  359  (McApp.)  In  an  action  by  oae  Injured 
by  the  nuiDlng  away  of  his  team,  which  was 
Beared  by  an  approaching  train,  photographs  of 
the  crossing  heM  admissible  in  evidence.— Da- 
vidson T.  St.  Louis  &  S.  F.  B.  Co.,  148  S.  W. 
406. 

Photographs  duly  verified  are  admissible  in 
evidence  as  aids  to  the  jury  in  arriving  at  an 
anderstanding  of  the  evidence.— Id. 

(O)  Prodnetlon,   AnthentlestloB,  and  Bf- 

f«!Cl. 

§  383  (Mo.App.)  While  photographs  duly  veri- 
fied are  admissible  in  evidence  as  aids  to  the 
jury  in  arriving  at  an  understanding  of  the 
evidence,  they  are  not  entitled  to  the  same  con- 
sideration as  conceded  physical  facts,  and 
should  be  weighed  by  the  jury  as  the  evidence 
of  facts.— Davidson  v.  St  Looia  &  S.  F.  R. 
Co^  148  8.  W.  406. 

XI.  PAROI.    OB    EXTRINSIC  EVI- 
DENOE  AFFEOTINO  WBITINOS. 

(A)  Comtradlotinff,  Tarylas,  or  Adding  to 
Tenia  of  Wrlttcjm  Inatrament. 

S  408  (Ho.App.)  The  rule  that  parol  evi- 
dence is  inadmissible  to  contradict  a  written 
contract  does  not  apply  with  respect  to  re- 
ceipts.—McDaniel  V.  United  Bys.  Co.  of  St. 
Louis,  148  S.  W.  464. 

§419  (Mo.App.}  The  rule  that  parol  evi- 
dence is  admissible  to  contradict  n  written 
cotract  does  not  apply  to  the  consideration 
clansc  of  a  contract  or  deed.— McDaniel  v. 
XJnited  Itys.  Co.  of  St.  Louis,  148  S.  W.  464. 

The  rule  that  parol  evidence  may  bo  admit- 
ted to  contradict  or  explain  the  consideration 
in  a  contract  or  deed  AsM  subject  to  certain 
exceptions. — Id. 

Statement  of  the  conslderadon  In  a  release 
for  injuries  to  a  passenger  Md  not  contrac- 
tual, and  hence  parol  evidence  was  admissible 
to  show  that  it  was  orally  agreed  that  plain- 
tiff should  be  treated  by  an  expert  surgeon. 
— Id. 

(Mi)    Conatrvetlom  or  Application  of  Lan- 
saaarc  of  Written  Inatrament. 

S458  (Ho.App.)  Whether  a  contract  is  am- 
bignona  or  not,  parol  evidence  it  admisoible  to 
»fiow  the  collateral  facts  and  circamstances  to 
enable  the  court  to  intelligently  ascertain  the 
subject-matter  and  interpret  the  writing.- Mc- 
j:>aniel  v.  United  Bys.  Co.  of  St.  Louis,  148  S. 
■W.  464. 

1460  (Mo.App.)  Where  a  written  contract  Is 
ambiguous,  parol  evidence  of  the  situation  and 
gmbject-matter  is  admissible.— McDaniel  v. 
United  Rye.  Go.  of  St  Louis,  148  S.  W.  464. 

1 461  (HcApp.)  Where  a  written  contract 
i0  ambiguous,  parol  evidence  of  the  Intent  of 
X-ixe  parties  is  not  admissible.— McDaniel  v. 
XJiited  Kys.  Go.  of  St.  Louis,  148  S.  W.  464. 


xn.  opunoM  evidence. 

(A)  Conclvalona    and    Oplmlona    of  Wtl- 
neaaea  In  General. 

5474  (Mo.App.)  A  witness  who  had  observ- 
ed and  ridden  on  cars  on  a  particular  line  was 
properly  permitted  to  testify  that  a  particular 
car  "traveled  faster  than  they  ordinarily  do." 
—Niehaus  v.  United  Bys.  Co.  of  St  Louii.  148 
S.  W.  S89. 

S  474  (Tex.Civ.App.)  Witnesses  were  qualified 
to  give  nn  opinion  as  to  the  market  value 
of  a  farm,  where  they  had  faved  on  adjoining 
farms  for  from  10  to  25  years,  or  bad  lived 
upon  the  farm  in  question  and  cultivated  it 
for  a  number  of  years,  and  knew  the  value  of 
the  land  in  the  vicinity  and  what  it  sold  for. — 
Childress  v.  Tate,  148  S.  W.  843. 

S  488  {Tex.Civ.App.)  In  an  action  involving 
the  value  of  land,  testimony  of  witnesses,  shown 
to  be  qualified  to  give  such  an  opinion,  that  the 
land  was  not  suitable  for  cnltlration,  was  prop- 
erly admitted.— Martin  v.  Ince,  148  S.  W.  1178. 

S492  <Mo.App.)  The  rate  of  speed  of  mov- 
ing cars  may  be  shown  by  the  opinion  of  a 
witness  who  saw  the  cars  In  motion.- Niehaus 
V.  United  Bys.  Co.  of  St  Louis,  148  S.  W. 
389. 

§  50 1  (Mo.)  A  former  railroad  engineer  may 
not  give  his  oi>inion  as  to  the  distance  within 
which  a  passenger  train  could  be  stopped  where 
the  question  omitted  reference  to  the  equipment 
and  make-up  of  the  train,  the  grade  and  condi- 
tion of  the  track,  and  the  safety  of  the  passen- 
gers.—Burge  V.  Wabash  B.  Co.,  148  S.  W.  925. 

(D)  Bzainliiatlon  of  Bxyevta* 

i  552  (McApp.)  In  an  action  by  one  Injured 
by  a  street  car,  a  hypothetical  question  as 
to  the  time  In  which  a  car  could  tuive  been 
stopped  held  admissible.- Taylor  v.  Metropoli- 
tan St.  By.  Co.,  148  S.  W.  470;  Lavery  v. 
Same,  Id.  472. 

S  558  (Tex.Civ.App.)  Where  a  witness  for  de- 
fendant, in  an  action  against  carriers  for  Inju- 
ries to  live  stock  during  shipment  testified  that 
the  stock  would  be  in  better  condition  if  delay- 
ed and  fed  and  watered,  a  hypotheticnl  question 
on  cross-examination  as  to  his  preference  be- 
tween having  animals  shipped  directly  in  a 
stated  number  of  hours  and  having  them  de- 
layed for  food  and  water,  and  hie  answer  that 
he  would  rather  have  a  direct  transportation, 
held  not  admissible  to  impeach  his  testimony.— 
Galveston.  H.  &  S.  A.  Ry.  Co.  v.  Young  & 
Webb,  148  S.  W.  1113. 

{F>  Direct  of  Opinion  Bvldenee. 

S  568  (Ky.)  Facts  relied  on  to  show  testamen- 
tary incapacity,  not  being  in  themselves  evi- 
dence of  that  fact,  nonexpert  witnesses'  opin- 
ions that  testatrix  was  incompetent  were  insuffi- 
clent— Phillips  v.  PhiUips,  148  S.  W.  51. 

xni.  EVISEirOE  at  rOBBCEIt  TBIAIi 
OB  IN  OTHER  PBOOEEDIMO. 

S  575  (Mo.App.)  Where    the    party  against 

whom  is  offered  the  evidence  of  the  testimon;^ 
of  a  witness  at  a  former  trial  had  an  opportuni- 
ty to  confront  the  witness  and  cross-examine 
him,  the  evidence  is  competent  where  the  wit- 
ness is  dead,  insane,  or  beyond  the  seas,  or 
where  he  has  been  kept  away  by  (he  connivance 
of  the  party.— Showen  v.  Metropolitan  St  By. 
Co.,  148  S.  W.  135. 

8  582  (Mo.Apjp.)  The  best  evidence  of  the  tes- 
timony of  a  witness  since  deceased,  given  at  a 
former  trial  is  the  notes  of  the  court  ste- 
nographer, when  properly  vouched  for  by  his 
testimony.— Showen  v.  Metropolitan  St  By.  Co., 
148  S.  W.  135. 

XIV.  WEIGHT  AKD  SUFFIOIENCT. 

§  584  (Mo.App.)  Where  the  established  phys- 
ical facts  and  common  observation  and  expe- 
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rienee  eonlUct  iriQi  tha  testimonr  of  a  irit- 
n«i«,  that  testimoDT  must  jrield  and  camwt  be 
accepted  ai  the  basis  of  a  verdict.— Davidson 
T.  St.  Louis  &  S.  F.  R.  Co.,  148  S.  W.  406. 

1 587  (Mo.)  Proof  by  "circumstantial  evi- 
dence" consists  in  proof  of  a  fact  by  proof  of 
surronnding  conditions  from  which  existence  of 
the  principal  fact  may  be  dednced.~Fritz  v.  St 
Louis,  I.  M.  &  S.  Ry.  Co.,  148  8.  W.  74. 

{  588  (Ky.)  Where  the  circumstances  showed 
that  the  fireman  would  have  seen  plaintiff  if  he 
had  been  maintaining  a  lookout,  the  jnry  could 
reject  the  fireman's  testimony  that  ba  was  main- 
taining  a  lookout—Cheiapeue  it  O.  By.  Co.  t. 
Booth.  148  S.  W.  fll. 

1 59 1  (Ark.)  Where  the  testimony  gjven  by 
one  witness  for  plaintiff  was  in  direct  conflict 
with  that  given  by  other  witnesses  called  by 
plaintiff,  it  was  for  the  jnry  to  reconcile  the 
conflict  as  far  as  possible,  pass  npon  the  cred- 
ibility of  the  witnesses,  and  determine  which 
should  be  believed;  plaintiff  not  being  bound 
by  the  witness'  testimony  merely  because  he 
was  called  by  her.— Midland  Valley  R.  Co.  v. 
Le  Moyne,  148  S.  W.  654. 

{594  (Tex.Civ.App.)  Where  the  testimony  as 
a  whole  is  nndispoted,  the  jury  may  not  disre- 
gard it^iDOks  T.  Davis,  148  S.  W.  U07. 

EXAMINATION. 

See  Witnesses.  f|  240-297. 

EXCAVATIONS. 

See  Munidpal  Corporations,  IS  800,  807,  816. 

EXCEPTIONS. 

See  Appeal  and  Error,  |i  263,  6<X1,  802;  Crim- 
inal £«w,  H  1056,  im. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  II  S47,  655,  686;  Crim- 


inal Law.  H  1036,  1064,  1090-1004,  1109, 
1110^  1120,  1124»  1144;  Time.  }  8. 

I.  HATITBE,  FOBM,  AJTO  COBTEXTE 
IX  GEHEBAIi. 

S  9  (Tex.Civ.App.)  Findings  and  conclnnons 
not  filed  in  time  cannot  be  made  a  part  of  the 
record  by  attaching  them  to  the  bill  of  excep- 
tioDS.— Hanks  v.  Holt,  148  S.  W.  690. 

n.  SETTLEMENT.  SIONZirO»  Ain> 
FlUlfO. 

§38  (Tex.CIv.App.)  Error  in  failing  to  file 
findings  and  conclusions  held  not  reviewable, 
where  bill  of  exceptions  thereto  was  not  filed 
for  nearly  10  months  after  term  at  which  case 
was  tried.— Hanks  v.  Holt,  148  S.  W.  680. 

139  (Mo.App.)  Where  the  transcript  of  a 
judgment  and  order  allowing  an  appeal  was 
filed  February  17,  1911,  the  bill  of  exceptions 
was  signed  and  filed  April  2.  1912,  the  abstract 
was  served  April  8th  and  filed  April  0th,  and 
the  appeal  wss  on  the  docket  for  nearing  May 
9th,  uie  bill  of  exceptions  was  filed  in  time,  un- 
der Act  March  13,  1911  (Acts  1911,  p.  139), 
substituting  in  Ueu  of  Rev.  St.  1^.  |  2029, 
a  new  section  providing  that  the  bill  of  ex- 
ceptions may  be  filed  at  any  time  before  the 
appellant  snail  be  required  1^  die  rules  ot 
the  appellate  court  to  serve  us  abstract,  and 
rule  10  of  the  St.  Louis  Court  of  Appeals  (112 
S.  W.  yi),  providing  that,  where  the  appellant 
has  filed  a  copy  of  the  judgment  in  lien  of  a 
complete  transcript,  the  copy  of  his  abstract 
shall  be  served  on  the  respondent  at  least  30 
days  before  the  cause  is  set  for  hearing. — 
Schafer  v.  Roberts,  148  S.  W.  393. 

140  (Tex.Civ.App.)  Under  Acts  82d  Leg.  c. 
119)  1  ■(  providiu  that,  when  a  term  of  court 
continnee  more  than  8  weeks,  tbe  bill  of  ex- 
ceptions shall  be  filed  within  20  days  after 
final  Judgment  unless  the  court*  bj  order  en- 


tered of  record,  shull  extend  tte  tfanc.  tte 
time  to  file  a  biu  of  exceptiona  is  not  extend- 
ed by  a  written  agreement  between  coonsel, 
approved  by  the  trial  court,  but  which  la  not 
entered  of  record,  or  by  oral  representattons 
of  a^^^Alee'e  connseL^Harris  t.  Camp,  148  8- 

141  (Ark.)  Where  time  is  allowed  for  fiUng 
a  Dill  of  exceptions,  it  should  not  only  be  sign- 
ed, but  aUo  filed  with  the  derk  within  the 
time  allowed,  or- otherwise  It  cannot  be  ean- 
sidered.— W.  C.  Early  Co.  T.  Maxwell.  148  8. 
W,  496. 

153  (Ark.)  Mandamos  wHl  lie  to  compel  a 
judge  to  sign  a  bill  of  exceptions,  bat  not  to 
incorporate  particular  matter  therdn.  so  dtat 
he  could  not  be  compelled  to  sign  a  bill  of  ex- 
ceptions to  a  ruling  as  to  the  manner  of  se- 
lecting the  jury  without  incorporating  die  tes- 
timony taken.~Sea  Ins.  Co.  v.  St.  Looi^  I.  M- 
&  S.  Ry.  Co..  148  3.  W.  251. 

EXCESSIVE  DAMAGES. 

See  Damages,  H  130-182. 

EXCHANGE  OF  PROPERTY. 

See  Bridence,  I  271. 

EXCUSABLE  HOMICIDE. 

See  Homldde,  U  100-128. 

EXECUTION. 

See  Attachment;  Qamlsfament 

I.  NATITBE  AND  ESSEWTIAM  IH 
OEWEBAIt. 

1 7  (Tex.CivJlpp.)  Execution  on  a  dozmant 
judgment  is  Improper^SpUler  t.  HoUtnger,  148 
S.  W.  338. 

V.  STAT,  QUASHnrO,  VACATINa,  AMD 
BELIEF  AGAINST  EXECtmOlT. 

1 171  (Tex.Civ.App.)  While  execution  on  a 
dormant  judgment  is  improper,  it  should  not  be 
permanently  enjoined,  where  It  appears  that 
the  judgment  has  not  been  discharged,  and  may 
be  revived.— Spiller  v.  HolUnger,  148  S.  W. 
33& 

S  172  (Tex.Civ.App.)  Where  a  court  takes  ju- 
risdiction of  a  proceeding  to  enjoin  execution  on 
a  dormant  judgment,  It  may,  baring  taken  such 
jurisdiction,  proceed  to  determine  all  at  tbe  is- 
sues between  the  partlea,— Seller  v.  HolUnger, 
148  S.  W.  838. 

Where  defendant  improperly  sued  out  execu- 
tion on  a  dormant  judgment,  the  costs  in  a  pro- 
ceeding to  enjoin  execution  on  tbe  judgment,  al- 
though it  had  not  been  discharged,  and  might 
be  revived,  will  be  taxed  against  defendant.— Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement  and  Bavival,  {  7S:  Deatli,  t 
31;  Descent  and  Distribution;  Bridemee.  1 
251:  Names.  1  14:  Pleading,  I  106;  Trial. 
K  1^  251,  2ra;  ^la. 

Z.  ASMIHISTBATIOir  tX  OEHEBAI.. 

84  (Tex.CivJLpp.)  A  grant  of  adndnistra- 
tion  on  the  estate  of  a  Ining  person  Is  Toid. — 
Steele's  Unknown  Hdn  t.  Belflng,  148  8.  W. 

592. 


n.  APPonmrniT.  quAUFiOATiOK. 

AXD  TBHUBE. 

i  20  <Tex.CiT.App.)  The  statement  in  a  peti- 
tion, dated  and  sworn  to  March  26,  1838.  for 
letters  of  administration  on  tbe  estate  of  S., 
that  S.  "died  *  *  *  on  or  about  the  month  of 
ApriL  1838,"  does  not  show  S.  was  livine  at 
the  time  of  the  petition,  but  is  clea^  a  clari- 
cal  error.— Steele's  Unknown  ^in  t.  Btidins. 
148  8.  W.  602. 
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1 26  (Mo.)  Hat  execaton^  bond  -vas  not  in 
tact  execated  befot*  the  probate  jn^  as  icqnir- 
ed  by  Bar.  St.  1909,  |  29^  A«M  no  defenae  to 
Ihe  BORtiea.— State  «  veL  WdA  T.  Moniaon, 
148  8.  W.  907. 

129  rrex.GiT.AppO  While,  on  an  Inquiir 
collateral  to  grant  of  adminiatration  on  the 
estate  of  a  persont  such  grant  ia-oot  admiaai- 
ble  to  prove  his  death.  It  is  prima  fade  evi- 
dence thereof,  on  an  inquiry  as  to  validity  of 
the  administration,  depending  on  his  death.— 
Steele'a  Unknown  Helza  v.  Beldlng,  148  S.  W. 
592. 

VX.  AIXOWAHCE  AKD  PAnEHT  OF 
OUUM8. 

(D)  Prloritlea  Pa,rmeMt. 

$  261  <Mo.App.l  Under  Rev.  St  1909.  H  100, 
191,  210,  by  wction  99  made  applica{)le  to  the 
adminiatralion  of  partnership  estates,  held,  that 
daim  of  a  partnership  creditor  was  not  pre- 
cluded from  allowance  and  classification  be- 
cause snbject  to  eqoitable  rights  of  other  cred- 
itors of  the  same  class.— In  re  D.  D.  Perkins 
&  Co.*B  Estate.  148  S.  W.  069. 

Bev.  St.  1909,  fiS  90,  100,  191,  216.  relating 
to  daima  against  partnership  estates,  held  to 
merely  provide  •  method  of  procedure  and  not  to 
have  any  effect  on  the  enqltiea  and  prioritlea 
between  creditora^Id. 

Ji  262  (Mo.App.)  Jndgmrats  of  probate  courts 
owing  and  claesifying  demands  against  es- 
tates are  judgments  iKmsessing  the  attributes  of 
jndgments  of  courts  of  general  joriadiction.— In 
re  D.  D.  Perkina  &  Co.*s  Estate,  148  S.  W.  060. 

A  judgment  of  a  probate  court  allowing  and 
dascrifyiog  a  claim  against  a  partnerahip  estate 
anappealed  from  within  the  time  allowed  by 
law  ia  res  adjudlcata  aa  to  all  issues  properly 
belonging  to  the  cause  on  whldi  the  judgment 
is  foanded.— Id. 

Vm.  SA£Ea  AHD  OOHVETAHCKES  UK- 
DEB  OBDEB  OF  GOVBT. 
(A)  Whea  Avtltorlsed. 

1 324  (Ark.)  Though  proceeds  of  a  sale  of 
realty  were  used  to  pay  a  mortgage  debt,  which 
had  not  been  probated,  the  order  of  sale  was  not 
-without  jurisdiction,  where  there  were  other 
debts  which  had  been  probated.— Long  Hoff- 
man. 148  8.  W.  245. 

(O  Sala. 

1 36 1  (Ark.)  Kirby's  Dig.  f  200,  held  not  to 
pKdiibit  a  sale  of  lands  for  two-thirds  of  their 
appraised  value  within  12  months  after  an  ad- 
ministrator has  offered  them  for  sale  uuder  an 
order  of  court.— Long  v.  Hoffman,  148  S.  W. 
246. 

S  383  (Ark.)  A  Judgment  of  the  probate  court, 
confirming  a  sale  of  landa  to  pay  debts  by  an 
administrate,  Md  not  subject  to  attack  in  an 
action  for  the  cancellation  of  the  sale.— Long  v. 
Hoffman,  148  S.  W.  245. 

i  383  (Mo.)  An  administrator's  sale  duly  ap- 
proved and  nnappealed  from  cannot  be  collater^ 
ally  attacked.— Higbee  v.  BUUck,  148  S.  W. 

f  386  (Mo.)  An  heir,  as  sudi,  cannot  set  aside 
a  regular  administrator's  sale  of  land,  the  re- 
citals in  the  deed  of  which  are,  under  Rev.  St. 
1909,  H  173,  176,  prima  facie  true.— Higbee  v. 
Billick,  148  S.  W.  879. 

I  388  (Uo.)  A  purchaser  of  real  estate  at  an 
acuninlstrator's  sale  must  take  notice  of  the  rec- 
ord title.— Higbee  v.  BiUick.  148  S.  W.  879. 

A  purchaser  at  an  administrator's  sale  is  a 

Enrchaser  at  a  judicial  sale  strictly  defined,  and 
e  does  not  take  subject  to  eQuities.~ld. 


IL  AOnOHS. 

f  430  (Ark.)  Under  Eirfoy'a  Dig.  SS  0006, 0011, 
mU,  that  an  administrator  was  a  necessaty 
party  to  a  proceeding  to  vacate  condemnation 

Iroceedings^Han  t.  Ft.  Smith  &  W.  B.  Go„ 
48  S.  W.  lOBflL 

Zm.  TiTABTT.TTIBS  OH  APMIJUgTRA- 
TIOH  BONDS. 

S  526  (Mo.)  Where  exeentora  were  aolvent 
when  they  took  charge,  thereafter  thdr  debts  to 
the  estate  were  assets  in  their  hands,  under 
Rev.  St  1909.  t  108,  for  which  their  bondsmen 
were  jointly  liable.— State  ex  rel.  Welch  v.  Mor- 
rison. 148  S.  W.  907. 

S  537  (Mo.)  An  administrator  de  bonis  non 
may  sue  on  the  bond  of  his  predecessor  for  as- 
sets In  bis  band  for  which  he  has  failed  to  ac- 
count.- State  ex  rel.  Weldi  r.  Morrison.  148  S. 
W.  907. 

He  may  sue  either  by  action  In  tae  drcnlt 
court  or  by  summary  proceedings  in  probate, 
whether  the  predecessor  has  made  a  settle- 
ment showing  assets  in  his  bands  or  not.— Id. 

The  action  is  subject  to  the  seven-year  lim- 
itation prescribed  by  Rev.  St  1909,  |  63,  and 
not  to  the  two-year  limitation  for  filing  claims 
provided  by  section  191,  and  it  accrued  on  the 
revocation  of  the  prior  executors'  letters.- Id. 

A  defense  that  another's  name  was  rfgned 
aa  surety  after  that  of  defendant  Md  objec- 
tionable for  failure  to  negative  the  presump- 
tion that  It  was  signed  before  delivery  of  the 
bond  and  that  the  principals  had  anthority  to 
secure  other  sureties.— -Id. 

A  defense  that  the  name  of  a  surety  suoae- 
quenUy  signed  was  a  forgery  Aeld  inauffident 
— ^Id. 

Evidence  that  the  executors  were  Insolvent 
two  and  one-half  years  or  more  after  tbey 
took  charge  of  the  estate  held  Inadmlsaible.— Id. 

In  an  action  on  an  executors'  bond  for  a  dev- 
astavit, by  administratrices  de  bonis  non,  plain- 
tiffs were  entitled  to  recover  interest—Id. 

EXEMPURY  DAMAGES. 

See  Damages,  |  01. 

EXEMPTIONS. 

Sea  Attachmoit;   Bankmpt^.  H 
Homestead;  Taxation,  f  286. 


I,  NATVBB  ABD  SZTBBT. 
(B)  PsMoma  IDBtitleO. 

1 25  Cra-CIv.Aia>>)  Under  the  statute  defin- 
ing exempt  property,  a  nonresident  who  is  the 
head  of  a  family,  and  who  owns  exempt  prop- 
erty which  he  brings  into  the  state  temporarily, 
is  entitled  to  claim  thejnKnwrty  as  exempt— 
Carroll  v.  First  State  Bank  of  Deidaoa,  148 
8.  W.  818. 

EXHIBITS. 

See  Pleading,  H  808»  812. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  ||  448-478;  Bvidence,  H 
474-668. 

EXPLOSIVES. 

See  Master  and  Servant^  {  278. 

EX  POST  FACTO  LAWS. 

See  Stetntea,  {  26L 

EXPULSION. 

See  Carriers.  ||  412,  414. 
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EXTENSION. 

See  Principal  and  Surety,  S  10& 

FACTORS. 

See  Brolcers.  , 

FALSE  IMPRISONMENT. 

I.  CIVIL  T.TflBTT.TTT. 

<A)  A«tB  Oonafltntlnat  False  Imprlaonment 
and  Llabllttr  Therefor. 

I  15  <Tex.CiT.App.)  A  railroad  conductor  act- 
ed within  the  scope  of  hia  authority  in  confining 
a  bov  trespasser  in  a  water-closet  and  carrying 
him  past  the  station,  making  the  oompany  liable 
therefor.— Kansas  City.  M.  &  O.  Oo.  of  Tex- 
as T.  Walsh,  148  S.  W.  347. 

FALSE  PRETENSES. 

See  Criminal  Law,  »  871.  446,  1171;  Indict- 
ment and  Informauon,  SS  32,  132. 

1 7  (Ky.)  Wbere  an  agent  of  a  fire  insurance 
company,  pursuant  to  a  conspiracy  with  the  in- 
sured, by  a  false  report  made  by  him,  or  by  a 
false  estimate  of  value  procured,  or  by  a  false 
affidavit  of  the  insurance,  induces  the  company 
to  pay  a  fire  toss,  he  is  guilty  of  obtaining  money 
under  false  pretense.— Saylor  v.  Commonwealth, 
148  S.  W.  6. 

S9  (Mo.)  One  obtaining  property  by  false 
pretenses  may  not  rely  on  the  fact  Uiat  the  per- 
son defrauded  might,  by  the  exercise  of  vigilance, 
have  discovered  the  felsity  of  the  pretenses.— 
State  V.  Donaldson,  148  S.  W.  79. 

1 9  (Mo.)  In  a  prosecntion  for  obtaining 
money  from  an  old  man,  nnder  talae  pretenses, 
AeM  no  defense  that  a  man  of  ordinary  aUUty 
would  have  disbelieved  the  false  representa- 
tions, or  that  the  victim  of  the  swindle  made 
no  attempt  to  verify  them.— State  v.  Starr,  148 
S.  W.  862. 

%  13  (Mo.)  Where  prosecutor  gave  his  note  as 
the  result  of  false  pretenses  by  accused  and  paid 
the  note,  prosecutor  was  defrauded  so  as  to 
support  a  prosecution  for  false  pretenses. — State 
v.  Donaldson,  148  S.  W.  79. 

S  22  (Ky.)  Evidence  of  conspiracy  between  an 
insnranee  agent  and  Insared,  whereby  the  agent 
falsely  represented  to  the  company  that  the 
property  was  not  otherwise  insured,  held  to 
preclude  the  agent  from  availing  himself  of  the 
rule  charging  the  principal  with  the  knowledge 
of  the  agen^  and  from  contending  that  hence 
the  company  was  liable  in  any  case  for  the  mon- 
ey, and  could  not  have  been  defrauded.— Saylor 
v.  Commonwealth,  148  S.  W.  fl. 

823  (Mo.)  Three  parties  who  conspire  togeth- 
er, and  by  false  representations  of  one  induce 
their  victim  to  pay  money  to  another  one  of  the 
three,  which  money  they  divide,  are  guilty  of 
obtaining  money  under  false  pretenses. — State 
V.  Starr.  148  S.  W.  862. 

8  26  (Mo.)  An  indictment  held  to  sufiBciently 
charge  false  pretenses  in  inducing  prosecutor 
to  giTe  his  note  for  corporate  stock. — State  t. 
Donaldson,  148  S.  W.  TO. 

1 41  (Mo.)  In  a  prosecution  for  obtaining 
prosecutor's  negotiable  note  on  false  representa- 
tions as  to  the  value -of  corporate  stock  sold  to 
prosecutor,  evidence  of  the  relations  between  ac- 
cused and  the  prosecntor  and  the  prosecutor's 
daughter  held  admissible.— State  v.  Donaldson, 
148  S.  W.  79. 

{49  (Mo.)  Proof  of  possession  of  money  in 
the  ordinary  wa^  Aela  sufficient  to  establish 
ownership  in  a  tnal  for  obtaining  money  under 
fUse  pretenses.— State  v.  Starr.  148  S.  w.  862. 

iSI  (Mo.)  On  a  trial  for  obtaining  a  note  by 
false  pretenses,  the  gnestion  whether  the  note 
was  ddlvered  to  accused  in  BUaaouri  or  in  Illi- 


nois h^U  for  the  Jnry.— State  T.  Donaldson,  148 

S.  W.  79.  . 

On  a  trial  for  obtaining  property  by  false  pre- 
tenses inducing  a  sale  of  corporate  stock,  the 
question  whether  prosecutor  by  merely  looking 
at  land  belonging  to  the  corporation  investiaat- 
ed  for  himself  or  relied  on  the  representations, 
where  he  testified  that  he  relied  on  the  state- 
ments of  accused,  who  was  engaged  to  many 
his  daughter,  held  for  the  jury.— Id. 

ISI  (Mo.)  In  a  trial  for  obtaining  money 
nitaer  false  pretenses,  the  qnestion  of  whether 
the  representations  made  were  calculated  to 
deceive  the  victim  was  one  to  be  determined 
by  the  court  as  a  matter  (rf  law.— State  r. 
Starr,  148  S.  W.  862. 

FEDERAL  COURTS. 

See  Courts,  It  87,  493;  Bemoval  of  Canaea. 

FEES. 

See  Appeal  and  Error.  |  870;  Attorney  awl 

Client 

FENCES. 

See  Appeal  and  Error,  I  1033;  Boondariea.  { 
46;  Deeds,  8  H?:  Fixtures;  Ti«spav  to 
Tr;  Title.  8  44;  Trial,  SS  252,  200. 

827  (Mo-App.)  In  action  for  damages  for 
removal  of  a  fence,  an  instruction  that  if 
plaintiff,  before  he  purchaiied  from  defendant, 
saw  the  fence  and  noted  its  location,  and  in- 
tended to  and  did  purchase  the  ground  W- 
tween  the  fence  and  the  other  line  of  his  lot. 
he  conld  not  recover,  was  properly  refused, 
not  calling  attention  to  any  acte  indivatinc 
^ntiTs  mtentlon.— Bast  vTlIason.  148  S.  W. 

FILING. 

See  Exceptions.  Bill  o^  H  3a-41;  Mechanic 
Uens,  ft  132.  807. 

FINDINGS. 

See  Appeal  and  Error,  88  66!^  672,  990-1015: 
Exceptions,  Bin  oL  H  0.  o8;  Jodgment.  S 
256. 

FINES. 

See  Contempt,  S8  71.  72;  Criminal  Law,  8 
1020;   Municipal  Corporations,  8  502. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

See  Arson;  Bailment,  8  14;  luikeepeci,  I  11; 
Railroads,  H  493,  482. 

FIXTURES. 

821  (Mo.App.)  A  fence  is  part  of  tbe  free- 
hold, and  passes  along  with  the  land  on  which 
it  is  built.— Bast  v.  Mason,  148  S.  W.  39S. 

FLIGHT. 

See  Criminal  Law,  8  861. 

FLOWAGE. 

See  Wateis  and  Water  Couriea,  K  ITS,  17& 

FOOD. 

See  Statutes,  |  118. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  iMdlovd  and  Tenant.  1  20Li 
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FnMdm  KtatRte  of 


FORECLOSURE. 

Sot  Mortgages,  |  888. 

FOREIGN  CORPORATIONS. 

S«e  CorporaUons,  SI  642,  BCET. 

FOREIGN  JUDGMENTS. 

8m  JodsBwnt,  H  81S-829. 

FORGERY. 

S«e  Banks  and  Bankiog,  |  148:  Criminal  Law, 
H  400,  940;  Money  ReoeiTed;  Principal  and 
Asent,  I  136;  Trial,  |  191;  Witnesses,  | 
240. 

i  7  (Mo.)  Rev.  St.  1909,  SS  4643.  4644,  relat- 
ing to  forged  inetruments,  -held  only  to  apply  to 
instrunieuts  parporting  to  be  executed  by  a 
banl^— State  t.  Gibson,  148  S.  W.  947. 

S  10  (Mo.)  A  change  in  the  name  of  a  gran- 
tee in  a  deed  subseauent  to  ItB  execution  is 
forgery.— State  ex  reL  Hunt  T.  Grimm,  148  S. 
W.  868. 

S2I  (Ark.)  Where  a  person  forged  a  check 
at  tlie  request  and  in  the  presence  of  another, 
the  latter  was  goilty  of  forgery.— Ary  v.  State, 
148  &  W.  1032. 

S28  (Tex.Cr.App.)  A  check  calling  for 
''$50.75  Fifty  Cents  and  75/100  DoUanT  is  so 
uncertain  as  to  be  insufficient  to  support  an 
indictment  for  forgery,  without  innuendo. — 
Lamb  v.  State,  148  S.  W.  1088. 

130  (Ark.)  Under  Kirby's  Dig.  }  2243,  an 
indictment  for  the  forgery  of  a  check  which 
alleges  that  accused  did  make,  forge,  and 
counterfeit  a  check  by  signing  the  name  of  his 
mother  thereto,  with  intent  fraudulently  and 
feloniously  to  obtain  possession  of  the  property 
of  his  mother,  sufficiently  charges  tiiat  she  did 
not  sign  the  check  nor  authorize  tfae  signlnK. — 
Ary  V.  State,  148  S.  W.  1032. 

1 32  (Mo.)  An  indictment  charging  that  de- 
fendant on  a  certain  date  did  willfully,  etc., 
have  in  his  possession  a  certain  forged  promis- 
sory note  purporting  to  have  been  made  by 
defendant  and  another,  and  that  defendant  did 
afterwards,  etc.,  willfullj,  etc.,  sell,  etc.,  such 
counterfeited  note  to  T.  with  the  willful,  etc., 
intent  to  have  the  same  "altered,"  etc.,  held 
not  to  charge  an  offense  under  Rev.  St.  1909, 
SS  4654,  4656.— State  v.  Gibson,  148  S.  W.  947. 

S33  (Mo.)  An  indictment  charging  that  de- 
fendant on  a  certain  date  did  willfully,  etc., 
have  in  his  possession  a  certain  forged  promie- 
aory  note  purporting  to  have  been  made  by 
defendant  and  another,  and  that  defendant  did 
afterwards,  etc.,  willfully,  etc.,  sell,  etc.,  such 
counterfeited  note  to  T.  with  the  willfnl,  etc., 
intent  to  have  the  same  "altered."  etc.,  held 
not  to  charge  an  offense  under  Rev.  St.  1900, 
SS  4654,  4655.— State  v.  Gibson,  148  S.  W.  947. 

S37  (Tex.Cr.App.)  In  a  prosecution  for  for- 
gery of  a  check,  a  witness  for  the  state  Aeld 
properly  asked  whether  he  had  any  buaisesa 
with  defendant  on  the  day  defendant  presented 
the  check  to  witness  to  be  cashed.— Douglass  v. 
State,  148  S.  W.  1080. 

S  44  (Ark.)  Evidence  *el4  to  sustain  a  con- 
viction oi  forgery.— Ary  t.  State,  148  8.  W. 
1082. 

FORMER  ACQUITTAL  OR  CON- 
VICTION. 

See  Criminal  Law.  S  291. 

FORMER  ADJUDICATION. 

See  Judgment.  SI  58B-744. 


FORMER  JEOPARDY. 

See  Criminal  Law.  IS  193%,  19& 

FORNICATION. 

See  Criminal  Law,  |  869. 

FRANCHISES. 


886;    IiUanctioiit  S 
il««niphB  and  Telephones, 


See  Corporatloni^ 
Taxation,  |  876; 
S8  7.  14. 

FRATERNAL  INSURANCE. 

See  Insnranoet  SS  696-826. 

FRAUD. 

See  Action,  S  27;  Brokers.  S  102;  Contracts, 
S  94;  Courts,  %  18:  Divorce,  S  151:  False 
Pretenses;  Fraudulent  Conveyances ;  Judg- 
ment, SS  392.  443;  Mortgages,  f  202;  Release, 
SS  48,  51,  68:  Vendor  and  Purchaser,  (  123; 
Venoe,  S  82 ;   Wills,  SS  60,  166-166,  324. 

Z.  DECEPTION  OONSTTTUTINO 
rHAUD.  AMD  LIABIUTT 
THEBEFOB. 

§22  {Mo.App.)  Party's  negligence  In  failing 
to  read  instrument  held  not  to  prevent  false  rep- 
resentations as  to  its  contents  from  avoiding  the 
instrument,  where  from  patn  and  suffering  or 
other  circumstances  the  deceived  party  was  in- 
capable of  judging  of  the  necessary  precautions 
to  be  taken  against  being  defrauded. — Porter 
V.  United  Rye.  Co.  of  St.  Louis.  148  8.  W.  162. 

Words  and  actions  may  be  held  to  constitute 
fraud  as  to  persons  of  weak  intellect,  or  whose 
minds  are  enfeebled  by  disease,  when  they  would 
not  be  regarded  as  such  in  favor  of  one  in  the 
full  exercise  of  his  facnltiee.- Id 

n.  ACTIONS. 

(B>  F«rtl«a  and  Plesdlnff. 

S4I  (Tex.Civ.App.)  Under  rule  17,  for  dis- 
trict and  county  courts  (142  S.'W.  xvlii),  a  peti- 
tion in  an  action  for  fraudulent  representations 
aa  to  the  quantity  of  land  conveyed  by  a  con- 
tract of  sale,  held  to  sufficiently  state  a  cause 
of  actioD.^ucDaniel  t.  Henderson,  148  S.  W. 
332. 

(C)  KTldeBflc. 

§52  (Tex.Civ.App.)  Evidence  of  wife  of  false 
representations  to  her  and  her  reliance  thereon 
on  exchange  of  property  ^eld  competent  in  ac- 
tion against  husband  alone,  which  he  defended 
on  the  ground  of  such  false  repreaentaUons.— 
Martin  v.  Ince,  148  S.  W.  1178. 

FRAUDS,  STATUTE  OF. 
m.  pnoMisES  TO  answer  fob 

DEBT,  DEFAUI.T  OR  MISCAB- 
BZAOE  OF  ANOTHER. 

S  23  (Mo.App.)  Where  a  creditor  of  a  corpo- 
ration agreed  to  release  it  from  the  whole  debt 
on  the  payment  of  a  part  thereof  if  its  presi- 
dent and  a  stockholder  would  individually  as- 
sume the  remainder,  and  that  was  done,  the 
remainder  of  the  debt  became  the  president'a 
obligation  and  a  promise  to  pay  his  own  debt, 
and  not  a  promise  to  pay  the  debt  of  anotlier 
within  the  statute  of  frauds.— Beall  v.  Board 
of  Trade  of  Kansas  Gty,  148  S.  W.  886. 

Vt,  BBAIi  PBOygRTT  AND  ESTATES 
AND  INTEBBSTS  THBBETW. 

§61  (Mo.App.)  A  parol  license  to  make  a  cut 
and  construct  a  levee  across  the  comer  of  a 
tract  of  land  was  not  within  the  statute  of 
frands.-Grandstaff  v.  Bland,  148  S.  W.  139. 
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172  (Tez.CtT.App.)  A  sale  of  a  growlBg 
crop  of  hay  with  leave  to  th«  buyer  to  enter 
ana  remove  it  is  not  a  lale  of  an  intereit  In 
land  within  the  tonrth  lectlon  of  the  statute  of 
fraad«.-Krelale  v.  WUsod,  148  S.  W.  1132. 

VIL  BAUSS  OF  GOODS. 

(A)  OoBiVMto  WltklB  Statate. 

1 82  (Mo.  A  pp.)  Agreement  to  make  drawings 
of  an  article  Aeld  to  be  void,  unless  regaire- 
ments  of  statute  of  frauds  relative  to  sale  of 
goods  and  chattels  (Rev.  St  1809,  S  2784} 
was  complied  with;  the  sabject^natter  of  the 
ureement  being  a  chattel.— Lesan  Advertiaing 
Go.  V.  Castleman,  148  S.  W.  483. 

X.  PLEADnrO.  gPtDEirOB,  TBIAIi, 
AND  .BETXEW. 

1 161  (HoJkpp.)  A  finding  that  plaintiff 
agreed  to  make  and  deliver  to  defendant  a  com- 
pleted article,  and  exhibited  it  to  defendant, 
who  made  no  objections,  but  asked  plaintiff  to 
retain  it  because  defendant  was  sot  ready  to 
proceed  further,  did  not  show  a  sufficient  re- 
ceipt and  acceptance.— Lesan  AdvertUng  Oo. 
T.  Castleman,  148  S.  W.  48S. 

FRAUDULENT  CONVEYANCES. 

H.  RIGHTS  AND  UABnjTIES  OP 
PABTIBS  AND  FUBCKASEBS. 
(A)  Orlrlnsl  Parties. 

I  182  (Tez.CiT.App.)  Where  an  insolvent's 
wife  bad  not  conspired  with  her  husband  to 
conceal  community  funds  invested  in  perina- 
□ent  improvements  on  her  property,  and  had 
not  contracted  to  pay  for  the  improvements, 
she  was  not  personally  liable  to  his  creditors 
to  the  amount  of  funds  so  invested.— Kane  v. 
Ammerman,  148  S.  W.  816. 

m.  REMEDIES  OF  CBEDITOBfl  AHD 
FITBCKASEKS. 

(A)  Penou  Hntltled  to  Asawrt  ImT«lldltr< 

{208  (Tex.Civ.App.)  Where  a  hashand  pur- 
chased lots  in  the  name  of  bis  wife,  and  for 
her  benefit,  and  erected  improvements  thereon, 
his  subsequent  creditors  could  not  sue  to  sub- 
ject such  property  to  the  payment  of  the 
claims.— Kane  v.  Ainmerman,  l48  B.  W.  815. 

(F)  Pleadlnar. 

1 269  (Tez.Civ.App.)  Where  certain  land  and 
permanent  improrements  standing  In  the  name 
of  an  insolvent's  wife  were  sought  to  be  sub- 
jected to  the  payment  of  his  debts,  evidence 
that  he  gave  bis  wife  his  interest  In  the  com- 
munity funds  used  in  their  construction  over 
those  necessary  to  pay  hia  indebtedness  to  her 
held  admissible  under  her  general  denial  and 
plea  of  not  guilty. — Kane  v.  Ammerman,  148 
S.  W.  81fi, 

(G)  BT'ldeaee. 

{271  (Mo.App.)  A  voluntary  conveyance  is 
presumptively  fraudulent  as  against  existing 
creditors  of  the  donor,  and  the  burden  is  on  the 
donee  to  repel  such  presumptions. — Star  v.  Pen- 
field,  148  S.  W.  382. 

S  272  (Mo.App.)  The  court,  in  a  suit  to  sub- 
ject corporate  stock  of  a  wife  to  the  payment 
of  a  judgment  against  her  husband,  may  not 
deny  relief  because  plaintiff  fatls  to  show  the 
iuAolvency  of  the  husband  at  the  time  of  the 
voluntary  transfer  of  the  stock  to  her,  though 
he  assumed  to  a  certain  extent  the  burden  of 
showing  insolvency;  but  the  burden  of  show- 
ing solvency,  to  rebut  the  presumpti<m  of  fraud. 
Is  on  tile  wife.— Star  v.  Penfield,  148  S.  W. 
382. 

FRENCH  GRANTS. 

See  FubUc  Lands.  |  223. 


FUTURES. 

See  Guoinft  |  ]£. 

GAMING. 

See  Crlmiiul  X«w.  |  860. 

I.  OAKBUMO  OONT&AOn  An 
TBANSACmOES. 

(A)  ITatwre  wd  Validttr. 

I  13  (Ho.App.)  The  testimony  of  defendant 
that  the  claim  against  him  grew  out  of  trades 
in  grain  for  future  delivery  or  option  trades, 
and  that  dealing  In  futures  means  tm  pur- 
chase and  sale  &r  future  delivexy  or  me«rnla- 
tion  on  the  market,  does  not  show  an  unlaw- 
ful transaction  within  the  statute  prohibiting 
transactions  where  no  deliveir  or  receipt  in 
good  faith  is  Intended.— Beall  T._Boaid  of 
Trade  of  Kansaa  City,  148  &  W.  S86. 

XH.  CBXMZKA&  BEBFOHSnUUTT. 

(A)  Ollnuwa. 

1 74  (T».Cr.App.)  Where  me  !■  chafed  with 
exhibiting  a  gaming  table,  Its  character  U  im- 
material.—Bird  V.  State,  148  8.  W.  788. 

One  who  ezhibirs  a  billiard  table  and  taikes 
the  bets  of  players  throwing  dice,  witbont 
himself  throwing  dice,  "ezhiUts  a  gamine  ta- 
ble" within  Pen.  Code  1911,  art.  W3.— Id. 


GARNISHMENT. 

See  Assignments  for  Benefit  of  Creditors:  At- 
tachment;  Execution;   Judgment,  I  251. 

n.  FERSOES  AND  FBOFEBTY  SUB- 
JECT  TO  GABMISHMEET. 

i  42  (Tex.CivJlpp.)  The  existence  of  Jadg- 
meats  against  vendors  of  land  mil  not  excuse 
the  vendee  from  liabtlity  in  garnishment  pro- 
ceedings for  the  purchase  price,  where  there 
is  no  showing  that  such  judgments  have  been 
property  recorded  and  indexed,  and  are  tbetv 
fore  clouds  on  the  title.— Looney  v.  Pope,  148 
3.  W.  1170. 

Clouds  on  the  title  not  to  excuse  a 
vendee  from  liability  as  a  garnishee  of  the 

{mrcbase  price,  in  the  absence  of  a  stipalatlon 
a  the  contract  for  th^r  removal  by  toe  ven- 
dori.— Id. 

V.  £XEN  OF  OABiraiKltBlfT  AMD 
UABXLITT  OF  OABHXSKBS. 

S  116  (Ark.)  If  the  officers  of  a  bank  knew 
that  an  undistributed  balance  deposited  in  the 
name  of  an  assignee  for  the  benefit  of  credi- 
tors belonged  to  the  assignor  it  was  liable  for 
such  amount,  where  it  paid  it  to  tbe  assignee 
after  service  of  a  writ  of  garnishment  in  an 
action  against  the  assignor.— State  Kat  Bank 
V.  Wheeler  &  Motter  Mercantile  Co,  148  S. 

w.  losa 

Tin.  OIAmS  BT  THIBD  PEBSO  n 

§  209  (Tex.Civ.App.)  In    garnishment  pro- 
ceedings, the  garmshee  is  entitled  to  have 
claimants  to  tiie  garnished  fund  brought  be- 
fore the  court  and  required  to  interplead,  to 

f)reclude  the  possibility  of  his  being  compil- 
ed to  make  double  payment,  so  that  where  tbe 
vendors  of  land,  a  part  of  tbe  purchase  price 
of  which  was  garnished  in  the  hands  ox  the 
vendee,  and  others  who  claimed  parta  of  the 
fund  were  not  parties  to  the  proceeding,  s 
judgment  against  the  garnishee  was  of  no  ef- 
fect.—Looney  r.  Pope,  148  S.  W.  UTOl 

GAS. 

I  I4i/z  (Mo.)  A  gas  company  Is  not  liab:> 
for  the  killing  of  a  cb!M  by  a  pipe  roIUns  intc 
a  street  where  loosened  by  children.— <VB«n  T. 
Laclede  QasUght  Co,  148  &  W.  884. 
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GIFTS. 

Sm  Hubtnd  and  WUa^  H  Tcntti, 
182. 

I.  UITEB  VIVOS. 

}4i  (Tei.CiT.App.)  A  parol  rift  of  real  es- 
tate, repudiated  b;  the  donor  demanding  pos- 
Bcasioo  and  bringing  aait  of  entry  and  detainer 
for  poHeaaion  prior  to  the  mnUng  of  any 
ImprovemeDts  the  donee,  i>  ineffectlTe^— 
Dreyer  t.  Southard,  148  8.  W.  1103. 

Where  a  hnaband  who  made  a  parol  gift  of 
real  estate  to  hia  child  in  consideration  of  the 
wife  supporting  the  child  revoked  the  gift  after 
the  wife  had  exjwnded  money  for  the  support 
<^  the  child,  the  wifo  could  recover  the  expens- 
es incurred,  and  the  husband  could  charge  her 
with  rents  for  the  premises  retained  by  her  aft- 
er the  revocation  of  the  gift— Id. 

n.  OAUSA  MOBTn. 

S  66  (Ky.)  An  order  by  a  depositor  of  a  bank 
to  transfer  his  balance  to  one  named  aa  trustee 
held  a  sufficient  delivery  of  the  order,  to  take 
effect  as  a  gift  causa  mortis.— Weber  t.  Salis- 
bury, 148  8.  W.  S4. 

1 80  (Ky.)  In  ease  of  an  attempted  gift  causa 
mortis.  It  win,  unless  the  contrary  appears,  be 
presumed  that  the  person  to  whom  delivery  is 
made,  if  not  the  donee,  takes  as  trustee  of  the 
donee.— Weber  v.  fJalisbory,  148  S.  W.  IM. 

GRAND  JURY. 

See  Indtetment  and  Infbzination.  H  13%  187. 

i  36  (Ho.)  A  witness  answering  question 
asked  on  his  examination  before  the  grand 
jury  by  atating  that  be  could  not  say  held  not 
liable  for  contempt  aa  for  a  refusal  to  an- 
Bwer.— Ex  parte  Creasy,  148  B.  W.  014. 


GRANTS. 


See  Public  Lands. 

grass; 

See  Afrlcnlture;   Constitutional  Law,  II  247, 
308. 

GUARANTY. 

See  Indemnity;   Insurance,  H  146,  480,  666; 
Principal  and  Surety. 

GUARDIAN  AND  WARD. 

See  Infants;  Insane  Persona,  |  IOOl 

GUARDS. 

See  Master  and  Servant,  S  231. 

HABEAS  CORPUS. 

See  Pleading,  f  S. 

I.  KAT1IBE  AlTD  OBOVinia  OV 
BEBCEDT. 

S  27  (Mo.)  In  a  habeas  corpus  proceeding, 
the  Judgment  of  commitment  can  be  attacked 
for  want  of  jurisdiction  of  the  person,  over 
the  subject-matter,  or  want  of  jurisdiction  in 
the  particular  case  owing  to  the  facts  thereof. 
~Sx  parte  Creasy,  148  S.  W.  914, 

ZI.  JmUSDIOTIOK,  PBOOEEDHrOfl, 
Ain>  BEIJtEF. 

f  92  (Mo.)  Ilk  a  habeas  corpus  proceeding 
to  determine  the  validity  of  a  commitment  for 
contempt,  the  judgment  of  commitment  is  not 
conclusive  on  the  court  issuing  the  writ  as  to 
the  facts  of  the  alleged  contempt,  especially 
in  view  of  Rev.  St.  1000,  {  2468.— Ez  parte 
Creasy,  148  S.  W.  914. 


HARMLESS  ERROR. 

See  AvBeal  and  Error.  H  1029-1078;  Orlnn 
inal  Xaw,  H  U66-1174:  Homidde,  H  838- 
841. 

HEALTH  INSURANCE. 

See  Insurance,  S  80a 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  H  419,  420;  Bvldence,  S 
824. 

HIGHWAYS. 

See  Dedication.  K  83,  30;  Master  and  Serv- 
ant, I  819;  Municipal  Corporations,  H  204, 
38S.  66S-706,  755-822:  Negligence,  f  23; 
Railroads,  H  808-8S0,  867,  370,  881. 

H.  HIOHWAT  DXBTBIOTB  AUD 
OFFIOEBS. 

183  (Mo.)  Under  Act  April  14,  lOOQ  (Laws 
1905,  p.  282),  now  Rev.  St  1908,  |  10,611  et 
seq.,  which  provides  for  the  organisation  of 
special  road  districts,  and  requires  the  board 
of  commissionera  to  call  elections  for  its  mem- 
bers, the  manner  of  taking,  as  well  as  of  as- 
certaining and  recording,  the  result  is  left  to 
that  body.— State  ex  InL  West  ex  reL  miomp- 
son  T,  HeflEamail,  148  S.  W.  00, 

IV.  TAXES.  AMEUOfEHTS.  AUD 
WOBX  on  HIGHWA'n. 

i  127  (AriL)  A  clerical  error  in  a  retnm  of  a 
referE^ndum  vote  on  the  imposition  of  a  road 
tax  ^cld  a  mere  erroneous  declaration  of  what 
the  returns  of  the  election  actually  showed 
wiiich  were  therefore  properly  corrected  in  a 
suit  to  restrain  the  collection  of  the  tax. — Har- 
rison V.  Norton,  148  S.  W.  497. 

§  129  (Ark.)  Under  Const,  art  16,  t  13,  and 
Kirby'a  Dig.  I  3966,  the  chancery  court  had 
jorivdictlon  of  a  taxpayer's  suit  in  behalf  of 
bimuelf  and  all  others  similarly  interested  to 
restrain  the  collection  of  a  road  tax  claimed 
not  to  have  received  the  majority  of  the  ref- 
erendum votCr-Harrison  t.  Nortcm,  148  S.  W. 
497. 

A  suit  to  restrain  the  collection  of  a  public 
road  tax  on  the  ground  that  it  had  not  received 
a  majority  of  a  referendum  vote  was  not  an 
election  contest  nor  governed  by  provialoiiB  ap- 
plicable to  such  proceedings.— Id. 

In  a  suit  to  enjoin  the  collection  of  th<!  tax 
as  not  having  received  the  necessary  referen- 
dum majority  vote,  equity  had  jurisdiction  as 
incidental  to  the  relief  asked  to  annul  the  re- 
snlt  of  alleged  fraud  and  correct  an  alleged 
mistake.— Id. 

HOG  THEFT- 

See  Larceny,  li  40,  65. 

HOMESTEAD. 

See  Adverse  Possessicm,  |  02;  Appeal  and  Br- 
ror,  I  1009. 

HL  BIGHTS  OF  8URVIVINO  K1TS- 
BAND.  WIFE,  CHIIJ>BEH, 
OB  HEIBS. 

S  139  (Ark.)  Where   a   husband   owning  a 

homestead  died  leaving  a  widow  and  a  minor 
cliild.  the  rents  and  profits  arising  therefrom 
became,  under  the  direct  provisions  of  Kirby's 
Dig.  I  8882,  the  pr^erty  of  the  widow  and 
minor  chUd.— Hin  v.  Heard.  148  S.  W.  254. 

nr.  ABABPOWMEWT,  WAIVBB,  OB 
FORFEIl'  OBE. 

S  162  (Ark.)  The  abandonment  of  a  bome- 
stend  held  mamly  a  question  of  Intent — Long  v. 
Hoffman,  148  S.  W.  245. 
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{  181  (Ark.)  In  an  action  to  cancel  a  aale  of 
real  estate  by  an  administrator,  indad^s  a 
homestead,  evidence  held  to  aastaln  a  fiocunc 
of  abandonment  of  the  homesteod^Long  v. 
Hoffman,  14B  S.  W.  245. 

HOMICIDE 

See  Criminal  Law.  81  193%.  364.  366.  371, 
388.  404,  418.  420.  438.  476.  478.  510%. 
694.  058,  688,  717,  763.  764.  818,  814.  823, 
857.  897.  104S.  1081.  1166%.  1169.  1171; 
Indictment  and  Information,  11  180,  181; 
Jurr,  {  107;  Witnesses,  U  54.  240.  287.  337, 
870^  872. 

n.  KUlEtDEB. 

1 17  (Tez.Cr.App.)  Where  accused  was  at- 
tacked and  stabbed  in  the  back  with  a  knife, 
caasing  pain  or  bloodabed,  and  he  shot  and 
killed  anotiier  nnder  the  impnlM  of  the  mo- 
ment, the  offense  was  not  higher  than  man- 
slaughter.—Gaines  V.  State,  148  S.  W.  717. 

I  17  (Tex.Cr.App.)  One  who  ahoota  at  an- 
other with  intent  to  kill  him,  but  who  kills  a 
third  person,  is  guilt;  of  jnurder  in  the  second 
degree.— Rainer  v.  State,  148  S.  W.  735. 

f  27  (Tez.Cr.App.)  The  law  of  uncontrollable 
impalae  superinduced  by  passion  as  a  defense 
of  murder  is  not  reco^ized  in  Texas.— Ander- 
son T.  State,  148  S.  W.  802. 

m.  1EA1T8X.A1TOHTBB. 

|48,  (Tex.Cr.App.)  Improper  relations  of 
deceased  with  accused's  sister  held  not  to  re- 
duce homicide  to  manslaughter  in  view  of  con- 
veraations  of  accused  himself  imputing  a  want 
of  chastity  to  the  siater^Teagae  v.  State,  148 
S.  W.  1063. 

XV.  ASSAUIiT  WTTH  tHTElTT  TO  KIZ,!.. 

S86  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
art  51,  providing  that  an  intent  to  commit  an 
offense  is  presumed  whenever  the  means  used 
would  ordinarily  reault  in  the  oftense,  that  de- 
fendant in  prosecution  for  assault  to  murder 
shot  to  scare  prosecutor,  and  not  to  kill  bim, 
did  not  require  bis  acqnittal.- Simma  v.  State, 
148  S.  W.  786. 

S  94  (Tex.Or.App.)  Dethronement  of  reason 
by  anger  and  resentment  caused  by  wrongful 
words  does  not  excuse  assault  with  intent 
to  kin,  bat  only  reduces  the  grade  of  the  of- 
fense.—Anderson  V.  State,  148  S.  W.  802. 

EZCirSABI.E  OR  J1TSTIFIABX.E 
HOMICIDE. 

!  109  (Tex.Or.App.)  Defendant  In  a  homi- 
cide ca&e,  who  had  armed  himself  and  gone 
to  take  possession  of  a  barn,  knowing  that  his 
attempt  would  be  likely  to  cause  serious  trou- 
ble, and  knowing  of  threats  against  him  by  the 
claimant,  had  still  a  right  to  defend  himself 
against  attacks  on  him  by  a  third  party,  whom 
he  did  not  know,  made  nnder  circumstances 
endangering  his  life,  or  exposing  him  to  seri- 
ous bodily  injury.— Smith  v.  State,  148  S.  W. 
722. 

1 1 10  (Tex.Or.App.)  If,  while  defendant  was 
talking  to  one  man,  another  whom  he  did  not 
kiaow  sprang  in  view  and  fired  on  defendant, 
his  right  to  self-defense  against  a  person  un- 
known to  him,  firing  at  him  held  not  impair- 
ed by  bis  conduct  toward  the  person  with 
whom  he  was  talking.— Smith  t.  State,  148  S. 
W.  722. 

SII2  (Tei.Cr.App.)  Where  difficulty  be- 
tween accused  and  deceased  was  provoked  by 
accused's  language,  he  bad  only  the  imperfect 
right  of  self-defense  redndng  the  grade  of 
the  offense,  and  not  the  perfect  right  justi- 
fying his  act— Carver  t.  SUte,  148  S.  W.  746. 

SI  13  (Ark.)  Defendant  having  provoked  de- 
ceased to  attack  him  that  he  might  have  op- 
portunity to  kill  or  injure  deceased,  he  would 
be  precluded  from  claiming  right  of  self-de- 


fense till  he  had  in  good  fiith  withdrawn  from 
the  combat,  so  far  as  he  could,  and  done  all  in 
bis  power,  consistent  with  his  safe^  to  avaltt 
the  danger  and  avert  the  uecesaity  of  killlng.-- 
Manaaco  t.  State,  148  S.  W.  1025. 

4  116  (Tex.Cr.App.)  To  justify  accused  in 
killing  deceased,  it  must  have  reasonably  ap- 
pears to  accused  from  hia  standpoint  from 
the  acts,  words,  or  demonstrations  of  deceas- 
ed that  deceased's  threats  were  about  to  be 
executed.— Williams  T.  State,  148  S.  W.  765. 

I  1 16  (Tex.Cr.App.)  Where  a  horse  owned 
by  decedent  was  without  warrant  of  law  tak- 
en from  his  possession,  in  his  absence,  by  a 
third  person,  and  delivered  to  accused,  and 
decedent  peaceably  regained  possession  there- 
of, neither  accused  nor  the  third  person  ha-l 
any  right  to  use  force  In  an  attempt  to  regain 
possession,  and  accused  pursuing  decedent  Iji 
regain  possession  could  not  in  self-defense  Etu 
decedent;  the  latter  not  doing  any  act  tiiat 
would  create  in  accused's  mind  a  reasonable 
apprehenslcm  of  death.— Barton  t.  State,  148 
S.  W.  805. 

tl22  (Tex.Gr.App.)  Under  the  atatote  ao- 
tborizing  one  to  protect  a  female  relative, 
the  mistress  of  accused  is  a  female  relative, 
and  he  has  the  legal  right  to  protect  her  nn* 
der  the  law.— Gaines  v.  State,  148  S.  W.  717. 

I  I2S  0^ex.Cr.App.)  Where  persons  began 
shooting  at  accused,  he  was  justified  in  kill- 
ing any  or  all  of  such  persons,  and  where 
he  shot  at  one  of  such  persons  in  Belf-defen6«>, 
and  a  third  person  stepped  in  and  received  the 
fatal  wonnd.  the  killing  was  jastifiable^-Gainea 
T.  State,  148  S.  W.  717. 

VI.  INDIOTUEHT  ATTD IHFOBMATIOK. 

5  138  (Mo.)  An  infuimation  for  manslaoKh- 
ter  by  an  attempt  to  produce  an  abortion  heU 
not  objectionable  for  failing  to  charge  that  the 
abortion  was  not  necessary  to  preserre  the 
life  of  deceased,  or  that  of  an  unbom  aula.— 
State  V.  DargatE,  148  S.  W.  889. 

VH.  EVIDEHOB. 
(A)  Preanmptlona  «nd  BmrdeM  •!  Pr**C 

StSI  (Tex.Cr.App.)  Deceased  having  com- 
menced the  difficulty  by  shooting  defendant 
with  a  pistol,  the  court  erred  in  nuling  to  ap- 
ply the  law  of  presumption  prescribed  by  Ffn. 
Code  1895,  art  676^Foster  v.  States  14S  S- 
W.  583. 

(B)  AdmlaKtbUltr  la  General. 

1 162  (Tex.Or.App.)  In  prosecution  for  mur- 
der, where  it  appeared  that  deceased  wore  a 
truss,  and  that  after  the  killing  the  truss  wa« 
found  in  accused's  trunk  with  a  blue  stain  on 
it,  evidence  that  deceased  wore  blue  shirts 
which  faded  held  admissible.— Harris  r.  State, 
148  S.  W.  1074. 

I  160  (Tex.CT.App.)  Evidence  as  to  the  pur- 
pose of  deceased  in  going  to  defendant's  house 
or  premises,  not  known  to  defendant,  was  in- 
admiasible.— Johnson  v.  State,  148  S.  W.  32S. 

§169  (Tex.  Cr.  App.)  Defendant's  qnarrvl 
with  a  third  person  just  previous  to  his  kill-.c: 
of  deceased  was  admissible  to  show  oonditioB 
of  his  mind  and  the  circumstancea  that  led  up 
to  the  killing.— Lee  v.  State,  148  S.  W.  70ft. 

(  169  (Tex.Cr.App.)  Where  Accused,  after 
a  dispute  with  deceased  shortly  before  th« 
homicide,  went  home  after  his  gun,  and,  on 
learning  that  it  had  been  borrowed  by  a  neigh- 
bor, went  to  the  neighbor's  house  after  it 
what  he  said  at  the  neighbor's  bouae  was 
competent.— Williams  v.  State,  148  S.  W.  le^ 

Acts  and  conduct  of  the  wife  and  brother  i*t 
accused  after  a  conversation  with  accosed 
shortly  before  the  killing  held  admlsrible.  as 
bearing  on  the  c|uestion  of  whether  th«  UU- 
Ing  was  preconceived. — Id. 

Evidence  that  accused's  cattle  were  waters! 
at  a  tank  on  the  ranch  of  which  deceased  was 
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tbe  manager,  alOiODch  It  w>s  known  that  de- 
ceased objected,  ftew  admisBtble,  u  bearing 

on  the  c*iU8es  leading  np  to  the  difficulty  be- 
tween accused  and  deceased. — Id. 

§  169  (Tez.Cr.App.)  On  a  trial  (or  aasanlt 
with  intent  to  murder,  it  is  proper  to  penult 
witnesBeB  to  state  for  what  purpoee  accused 
said  he  vanted  a  gun  when  he  attempted  to 
borrow  it  immediately  before  the 'shooting. — 
Anderson      State,  148  S.  W.  802. 

I  170  (Ter.Cr.App.)  Where  decedent  was 
slicit  with  a  45-cariber  pistol,  evidence  that  de- 
fendant, resisting  arrest  for  another  offense, 
took  a  pistol  of  that  caliber  from  an  officer 
in  another  citf,  and  when  apprehended  threw 
away  a  45-caliber  pistol  identified  as  the  one 
t»  ken  from  such  officer,  was  admissible  on 
defendant's  identity  as  the  sister  of  decedent. 
—Vines  v.  State,  148  S.  W.  727. 

$  181  (Tex.Cr.App.)  Where  one  accosed  of 
murdering  bis  father-in-law  offered  evidence 
tending  to  show  that  decedent  caused  accuaed 
and-  his  wife  to  separate,  the  state  was  prop- 
erly permitted  to  snow  that  decedent  approved 
advice  given  her  against  a  Beparation.~Burn- 
am  V.  State,  148  S,  W.  767. 

In  a  trial  for  murdering  a  father-in-law,  tes- 
timony tending  to  show  that  decedent  desired 
an  abortion  performed  on  his  daughter  held 
properly  excluded  where  accused  was  permit- 
t*^  to  show  that  decedent  stated  that  he  would 
rather  have  his  daughter  bear  a  child  by  a 
negro  than  by  accused.— Id, 

One  accused  of  murderins  his  father-in-law 
heid  not  entitled  to  show  that  decedent  knew 
that  ncensed's  wife  was  golns  to  leave  him, 
or  that  decedent  wbs  wiliing  to  "marry  as  a 
pure  business  mattet.""— Id. 

One  accused  of  murdering  his  father-in-law 
waa  not  entitled  to  show  his  own  attitude 
tomrd  his  wife  on  an  lasae  whether  decedent 
caused  aceased's  wife  to  leave  him.— Id. 

f  188  (Tei.Cr.App.)  Accused  relying  on  self- 
defense  held  entitled  to  show  that  he  knew 
of  his  personal  knowledge,  and  from  hearsay, 
of  several  attacks  made  by  decedent  od  third 
persons  with  a  knUe^mith  v.  State,  148  S. 
\V.  6»9. 

{  188  {Tex.Cr.App.)  Where  there  was  tes- 
tinttiny  that  deceased  had  made  threats  against 
accused,  and  that  he  was  a  man  likely  to  exe- 
cute his  threats,  it  was  not  error  to  permit 
a  witness  for  the  state  to  testify  that  he  had 
never  known  him  to  carry  a  plstoL — ^Williams 
V.  State,  148  S.  W.  763. 

8190  (Tex.Cr.App.)  Where  the  deceased  has 
made  threats  against  the  accused,  his  sub- 
setiuent  declarn  tioos  of  pacific  intent,  not  com- 
mnnlcated  to  the  accused,  are  not  admissible. — 
Johnson  T.  State,  148  S.  W.  32a 

1 234  (Tex.Cr.App.)  In  a  prosecution  for 
homicide,  evidence  held  sufficient  to  support 
a  conviction.— Harris  v.  State,  148  S.  W.  1074. 

1 235  (Mo.)  Evidence  held  to  make  out  a 
prima  facie  case  of  manslaughter  as  the  re- 
sult of  an  attempted  abortion. — State  t.  Dar- 
gatz.  148  S.  W.  889. . 

J  244  (Tei.Cr.App.)  Evidence  heU  to  Justi- 
fy a  finding  that  accused  knew  that  a  horse  be- 
longed* to  decedent,  so  that  accused  pursuing 
decedent  to  obtain  possession  of  the  horse 
could  not  rely  on  self-defense.— Burton  v. 
State.  148  S.  W.  805. 

S  253  Evidence  held  to  Justify  a  conviction 
of  murder  iu  the  first  degree. 
— (Tenn.)  Hughes  v.  State;,  148  S.  W.  543 ; 

rTex.  Cr.  App.)  Bainer  v.  Same,  Id.  735 ; 
Teagne  v.  Same,  Id.  106S. 

I  254  (Tex.Cr,App.)  Evidence  held  to  sustain 
a  conviction  of  murder  in  the  second  degree. — 
Burnam  v.  Stote,  148  S.  W.  767;  Tyler  v. 
Sarre.  Id.  1086. 


1297  (Te>:.Cr.App.)  Evidence  AcM  to  toa- 
tam  a  cciiviction  of  assault  to  murder.— Sluuns 
T.  State,  148  S.  W.  786. 

Vm.  TBZAI.. 

(B>  Qveatlona  for  ^mrr* 

I  269  (Tex.Cr.App.)  Where  the  statute  makes 
a  certain  thing  or  condition  adequate  cause  for 
manslaughter,  and  the  facts  show  the  exist- 
ence of  It  at  the  time  of  the  difficulty,  the  is- 
sue of  adequate  cause  must  be  submitted  to 
the  Jury.— Lee  v.  State,'  148  S.  W.  706. 

J 276  (Ark.)  Evidence  in  a  homlci'ie  case 
d  to  make  a  question  for  the  jury  as  to  de- 
fendant having  provoked  and  voluntarily  en- 
tered into  the  combat.— Manaico  v.  State,  148 
S.  W.  1025. 

(O  iBHtraetloiM. 

1297  <Tex.Cr.App.)  An  instruction  KeU  to 

fully  and  fairly  charge  the  law  with  reference 
to  defendant's  claim  of  justification. — Slmms 
V.  State,  148  S.  W.  786. 

S300  (Ark.)  An  instruction,  in  view  of  an- 
other given,  held  not  open  to  the  construction 
of  substituting  the  judgment  of  the  jury,  tor 
that  of  defendant,  as  to  the  necessity  of  tak- 
ing deceased's  life.— Manasco  v.  Stace,  148  8. 
W:  1025. 

S  300  (Tex.Cr.App.)  It  was  not  error,  in  a 
murder  trial,  to  omit  to  instruct  on  nncom- 
municated  threats,  where  it  became  an  unim- 
portant issue  as  to  who  began  the  difficulty, 
though  there  was  proof  that  decedent  aban- 
doned it,  and  was  shot  in  the  back  while  leav- 
ing the  place.— Lancaster  v.  State,  148  S.  W. 
307. 

§300  (Tez.Cr.App.)  Where  accused  testified 

that  deceased  started  towards  him  as  if  to  at- 
tack him,  jury  should  have  been  instructed 
that  if  it  reasonably  appeared  to  accused  from 
his  standpoint  that  deceased  was  about  to  at- 
tack him  he  had  a  right  to  defend  himself. — 
Rhea  v.  State,  148  S.  W.  678. 

S  300  (Tex.Cr.App.)  In  a  prosecution  for 
homicide,  an  instruction  presenting  the  right  of 
accused  to  continue  to  strike  so  long  as  dan- 
ger reasonably  appeared  to  him  field  Improperly 
refused,  where  defendant's  evidence  tended  to 
show  that  he  desisted  from  further  assault  on 
deceased  when  he  became  aware  that  deceased 
was  no  longer  armed,  the  court  having  In- 
structed on  the  state's  theory  alone  as  present- 
ed by  evidence  that  defendant  continued  the  as- 
sault after  the  necessity  therefor  bad  ceased. — 
Foster  v.  State,  148  S.  W.  583, 

§300  (Tez.Cr.App.)  The  court  having  In- 
structed on  self-deiense,  and  applied  the  doc- 
trine of  reasonable  doubt  to  each  grade  of  the 
offense,  an  instruction  defining  manslaughter, 
and  charging  that,  if  the  jury  believed  beyond 
a  reasonable  doubt  that  the  killing  was  not  in 
aelf-defenae,  they  should  convict  of  manslaugh- 
ter, did  not  shift  the  burden  of  ^oof  on  defend- 
ant.—Overcaah  V.  SUte,  148  S.  W.  701. 

Id  a  prosecution  for  homicide,  the  court 
properly  charged  that,  if  defendant  or  O.  was 
justified  in  firing  the  shot  that  killed  deceas- 
ed, then  the  subsequent  shots  fired  by  defend- 
ant, if  any,  were  immaterial.~Id. 

S  300  (Tex.Cr.App.)  Tn  a  trial  for  murder, 
instruction  as  to  self-defense  held  proper. — 
Irfe  V.  State,  148  S.  W.  700. 

Oq  trial  for  murder,  an  instruction  to  acquit 
if  deceased  had  attacked  or  was  about  to  at- 
tack accused  held  proper. — Id. 

A  charge  on  self-defense  held  not  objection- 
able as  causing  the  jury  to  infer  that  they 
should  judge  of  the  transaction  from  what  the 
after  developments  disclosed  to  be  the  real 
facts. — Id. 

Where  the  whole  issue  of  self-defence:  was 
contested,   nnd   defendant,   the   only  witnesa 
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thereto,  testified  that  deceased  had  knocked 
him  down  and  pnt  his  band  to  his  hip  pocket 
and  threatened  to  kjU  accused,  an  inBtroctlon 
on  threats  was  proper. — Id. 

On  facte  stated,  held,  that  Inn  traction  on 
self-defense  permitting  the  jury  to  conaider 
the  relative  strength  and  size  of  the  parties 
and  defendant's  knowledge  of  deceased  s  dis- 
position was  not  objectionable. — Id. 

1 300  (Tex.Cr.App.)  In  a  prosecution  for 
homicide  committed  when  defendant  went  to 
take  possession  of  a  bam  which  he  had  pur- 
chased, the  evidence  not  showing  that  the  per- 
son claiming  the  barn  did  an;  act  leading  de- 
fendant to  tielieve  his  life  was  in  danger,  an 
iostmction  on  self-defense  as  against  SQcti 
person  was  unnecessary,  except  in  so  far  as 
his  csation  about  going  to  the  bam  might 
have  caused  defendant  to  think  his  life  was 
endangered  by  a  man  with  a  gun  whom  he  saw 
step  from  behind  the  barn. — Smith  v.  State, 
US  S.  W.  722. 

In  a  prosecution  for  homicide  committed  by 
defendant  when  he  went  to  take  poasesaion 
of  a  barn,  in  which  there  was  evidence  of  his 
own  statementB  that  another  person  had  pos- 
session, an  instruction  on  self-defense,  found- 
ed on  defendant's  poBsensiou  and  right  to 
maintain  it,  was  inapplicable. — Id. 

{300  (Tex.Cr.App.).  Evidence  held  inaoffl- 
cient  to  present  the  issue  of  self-defenae.— 
Vines  T.  State,  148  S.  W.  727. 

{300  (Tex.Cr.App.)  Where  defendant  shot 
deceased  while  he  was  standing  with  the  butt 
of  his  gun  on  the  ground  and  his  hands  over 
the  barrel,  in  no  position  to  shoot,  failure  to 
instruct  as  to  defendant's  right  to  presume 
that  deceased  was  about  to  attack  him  with 
a  deadly  weapon  was  not  error.— Blue  v.  State. 
148  S.  W.  730. 

{ 300  (Tex.Cr.App.)  In  a  murder  trial,  an 
Instrnction  that  the  fact  that  decedent  wa& 
not  about  to  attack  accused,  and  the  latter 
was  in  do  danger,  would  be  wholly  immaterial, 
was  properly  refused  as  tending  to  mislead. — 
Bumam  v.  State,  148  S.  W.  757. 

In  a  murder  trial,  it  was  proper  to  refuse 
to  instruct  that,  to  excuse  accused's  acts,  it 
was  not  necessary  that  anj^  threats  by  dece- 
dent were  seriously  made,  if  accused  deemed 
them  serious,  where  all  threats  testified  to 
were  seriously  made,  if  made. — Id. 

{ 300  (Tex.Cr.App.)  On  a  .  trial  for  homi- 
cide, where  accused  claimed  he  acted  in  de- 
fense of  himself  and  his  brother,  instmctions 
as  to  self-defense,  held  to  have  properly  pre- 
sented the  issues  raised  b][  the  evidence,  and 
not  to  be  confusing  or  misleadins.— Williams 
V.  State.  148  S.  W.  768. 

Where  accused  testified  to  threats  by  de- 
ceased made  to  him  personally  and  others 
communicated  to  him  by  third  persons,  it  was 
proper  for  the  court  to  present  the  qneatlon 
of  threats  ^om  both  viewpoints.— Id. 

An  instruction  that  if  deceased  had  made 
threats  to  take  accused's  life,  and  by  some  act 
then  done,  words  spoken,  or  demonstrations 
manifested  an  intention  to  execute  such 
threats,  accused  had  a  right  to  kill  him,  was 
not  erroneous. — Id. 

{  300  (Tex.Or.App.)  An  instrnction  in  a  trial 
for  homicide  limited  the  law  of  threats  to  those 
actually  commuiucated  to  defendant  before  the 
homicide,  but  there  was  no  pertinent  evidence 
tiiat  any  tiireata  made  by  deceased  were  not 
commumcated,  and,  whether  communicated  or 
not,  they  were  considered  by  the  jury.  Held, 
that  excluding  nncommunlcated  threats  was  not 
prejudicial  in  view  of  Code  Cr.  Proc.  1911.  art 
743.— Summers  v.  SUte,  148  S.  W.  774. 

Wbere  there  Is  no  pertinent  or  forcible  evi- 
-dence  on  the  question  of  nncommunlcated 
threats,  and  the  evidence,  if  any,  is  weak,  triv- 
ial, and  remote  the  refusal  of  instruction  on 
unco nuDunica ted  threats  htU  proper.- Id. 
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{300  (Tex.Cr.App.)  Where  defendant's  testi- 
mony only  went  to  show  that  he  waa  not  pres- 
ent and  did  not  participate  in  an  assanlt  to 
murde;^  a  charge  on  selc-defense  wu  properly 
omitted.— Waten  t.  State,  148  S.  W.  796. 

{ 300  (Tez.GT.App.)  In  a  murder  trial,  an 
instruction  as  to  defense  of  one's  self  or  of 
another  is  improperly  given  where  there  Is  no 
evidence  that  accused  was  bo  aetinc. — ^Bembert 
V.  State,  148  S.  W.  1097. 

$301  <Tez.Cr.App.)  Where  accused  attempted 
to  justify  a  homicide  on  the  ground -that  the 
life  of  his  brother  was  in  danger,  it  was  not  er- 
ror to  charge  that  the  real  or  apparent  danger 
which  would  justify  the  killing  must  have  been 
imminent  and  pressing.— WUliams  v.  State,  148 
S.  W.  763. 

On  a  trial  for  homicide,  where  accused  claimed 
he  acted  in  defense  of  himself  and  his  brother, 
instructions  as  to  defense  of  another  AcU  to 
have  properly  presented  the  issues  raised  hj 
the  endence,  and  not  to  be  confuslns  or  mia- 
leading.~Id. 

{304  (Tez.Civ.App.)  Evidence  keld  insuffi- 
cient to  present  the  issue  of  accidental  killing. 
—Vines  V.  State,  148  S.  W.  727. 

{305  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault with  intent  to  murder,  the  court  did  not 
err  in  only  presenting  the  law  as  to  principals 
and  in  falling  to  submit  issues  as  to  whether 
defendant  was  on  accessory  or  an  accomplice, 
where  the  evidence  showed  that  both  were  en* 
as  principals.— Waters  t.  State,  148  S. 
B, 

1 307  (Tex.CrApp.)  In  a  prosecution  for 
homicide,  an  instruction  held  not  objectionable 
as  denying  to  defendant  the  presumption  of  in- 
nocence and  reasonable  doubt  fn  charcfnv  the 
jury  to  convict  of  murder  In  the  second  d^rce 
unless  they  believed  the  evidence  tended  to  re- 
duce the  offense  to  manslau^ter.— Overcaah  v. 
State,  148  S.  W.  701. 

{307  (Tex.Cr.App.)  Evidence  on  a  trial  for 
homicide  held  not  to  require  the  submission  of 
ag^avated  assault.— Carver  v.  State,  148  S.  W> 
746. 

S  307  (Tex.Cr.App.)  An  instruction,  construed 
with  other  instructions  given,  held  not  objvc- 
tionable  as  requiring  the  jury  to  find  defendant 
^il^^f  some  oifense.- Waters  t.  State.  148  S. 

S  308  (Tex.Cr.App.)  An  instruction  on  mur- 
der, manslaughter  and  the  different  de^^r^n 
thereof  -held  proper. — Crowell  v.  State,  148  & 
W.  S70. 

{309  (Tex.Cr.App.)  In  a  trial  for  murder, 
refusal  to  charge  tfae  law  applicable  to  negli- 
gent homicide  -held  reversible  error.— Sewnll  v. 
State,  148  S.  W.  569. 

I  309  (Tez.Cr.App.)  The  court,  on  submitting 
the  issue  of  manslaughter,  must  charge  noi 
only  as  to  what  constitutes  adequate  cause,  bot 
submit  the  issue  of  the  commission  of  an  as- 
sault by  decedent  on  accused  and  whether  the 
assault  aroused  accused's  passion  so  as  to  ren- 
der his  mind  incapable  of  cool  refiection. — Smith 
V.  State,  148  S.  W.  699. 

{309  (Tez.Cr.App.)  In  a  trial  for  morder.  an 
instruction  on  manslaughter  hM  a  pn^i«r  ap- 
plication of  law  to  the  ucts.— Lee  t.  States  14S 
S.  W.  706. 

{309  (Tez.Cr.App.)  Where  accused  testified 
that  he  was  attacked  and  stabbed  in  the  back 
with  a  knife,  causing  pain  and  bloodshed,  and 
that  he  shot  under  the  impulse  of  the  moment, 
an  instruction  on  manslaughter  which  failed  to 
submit  the  law  of  manslaughter  with  reference 
to  a  blow  iaflicting  pain  and  bloodshed  was 
fatally  defective.— Gaines  v.  State,  148  S.  W. 
717. 

Where  statutory  grounds  redociuK  homicide 
to  manslaughter  ezist  or  are  shown  by  the  evi- 
dence, the  charge  must  affirmatively  present 
them.— U. 
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1309  (Tex.CrJLpp.)  When  tb«  evidence 
showed  premeditation  and  preparatioo,  and  that 
defendant  repeatedly  passed  the  home  of  de- 
ceased with  determination  to  kill  him  if  op- 
portnnlty  occurred,  there  was  no  error  in  not 
d^ar^n^on  manslaughter. — Blue  t.  State,  148 

Where  a  caw  is  either  murder  or  perfect  lelf- 
defense,  it  is  not  error  to  fall  to  cbarce  ou 
manslaughter.— Id. 

1309  (Tex.Gr.App.)  An  instruction  telling  jn- 
ry  to  determine  adeqnacy  of  provocation  for  de- 
fendant's passion  claimed  to  reduce  a  homicide 
to  manslaughter,  instead  of  the  adequacy  of  its 
cause,  held  not  error.— Williams  v.  State,  148 
S.  W.  763. 

An  instruction  as  to  adeqaate  cause  to  reduce 
homicide  to  manslaughter  held  not  erroneous  as 
enumerating  part  of  the  facta  iKaring  on  that 
Issue  and  not  all  fit  them,  especially  where  the 
court  also  charaed  that  the  jury  should  consider 
all  facts  and  cfrcumstances  in  the  case. — Id. 

Submission  of  question  whether  sufficient  time 
had  elapsed  between  altercatitm  between  accus- 
ed and  deceased  and  the  homicide  for  accused's 
former  passion  to  subside  held  Justified  by  the 
evidence. — Id. 

An  instruction  to  find  accused  'guilty  of  man- 
slaughter if  h«  killed  deceaaed  under  the  im- 
mediate influence  of  sudden  passion  arising 
from  adequate  cause  was  not  erroneous  because 
the  Jury  were  told  to  bear  tn  mind  the  defini- 
tions and  instructions  already  given  relative  to 
manslaughter,  sudden  pasnon,  and  adequate 
cause.-^Id. 

An  Instruction  on  manslaughter  held  proper^ 
Ij  refused. — Id. 

S309  (Tex.CrJkpp.)  An  instruction  that  it 
wna  the  jury's  duty  to  consider  all  the  circum- 
stances, and  that  any  circumstance  which  was 
capable  of  causing  sudden  passion,  whether  ac- 
companied by  bodily  pain  or  not,  would  be  ad- 
equate cause,  etc»  sufficiently  covers  the  of- 
fense of  manslangbter.— Tyler  v.  State,  148  S. 
W.  1080. 

iD)  Terdtot. 

{313  (Mo.)  Since  no  other  ciime'Is  included 
in  the  charge  of  manslaughter  from  the  com- 
mission of  an  abortion,  it  waa  not  necessary 
for  the  jury  to  be  directed  to  return  a  specif 
verdicL—Sute  v.  Dargatz,  148  S.  W.  889. 

X.  APPEAL  A2n>  ERROB. 

1 325  (Ark.)  In  view  of  other  Instructions, 
that  violent  conduct  of  deceased,  sufficient  to 
in^^ce  a  certain  belief,  entitled  defendant  to 
act  In  sdf-defense,  an  instruction  that  "no 
language  or  conduct  will  justify  or  excuse  tak- 
ing a  human  Itfe"  will,  in  the  absence  of  spe- 
cific objection  thereto  in  the  trial  court,  be 
construed  to  refer  only  to  the  language  of  de- 
ceased, and  not  to  Ui  acta.— Manasco  v.  State, 
148  S.  W.  1025. 

1 332  (Tex.Cr.App.)  Where  there  was  evi- 
dence to  justify  a  conviction  of  assault  to  mur- 
der, and  the  defense  at  Justification  was  fully 
and  fairly  submitted,  a  conviction  would  not  be 
set  aside  as  against  the  evidence.— Simms  v. 
Sute.  148  S.  W.  786. 

S  338  (Tex.Cr.App.)  In  a  prosecution  for 
murder.  In  which  manslau^ter  and  self-de- 
fense were  isBues.  admission  of  evidence  that 
deceased  had  gone  to  defendant's  house  or 
premises  to  collect  a  bill,  which  purpose  waa 
anknown  to  defendant,  held  reveruble  error.— 
Johnson  v.  State,  148  S.  W.  82& 

Ji  338  (Tex.Gr.App.)  Certain  evidence  that  a 
tness  and  her  mother  did  not  start  home 
together  from  the  place  of  hmnidde  on  the 
night  it  occurred  held  not  prejudicial  to  ac- 
cused if  ImmateriaL— Irria  t.  Sute,  148  S.  W. 
SS9. 

f  340  (Ark.)  That  an  Inatrucdon  waa  ab- 
stract, including,  among  the  things  which  it 


was  stated  would  not  reduce  the  degree  of  de- 
fendant's crime  below  murder,  the  fact  that 
deceased  might  have  made  threats  ajcalnst  de- 
fendant, was  harmless.— Manasco  t.  State,  148 

a  W.  1025. 

Where  there  was  nothing  in  the  case  to  make 
applicable  the  doctrine  of  standing  one's  ground 
when  attacked  with  a  deadly  weapon,  any  error 
in  an  instruction  in  limiting  application  of  the 
doctrine  was  harmless.— Id. 

{340  (Ky.)  Failure  of  an  instruction  in  a 
murder  case  to  require  the  jury  to  believe  the 
killing  was  "feloniously"  done  ia  not  error, 
where  the  killing,  which  was  admitted,  if  not  In 
self-defense,  as  claimed,  was  premeditated  and 
deliberate  murder. — Carson  v.  Commonwealth, 
148  S.  W.  30. 

{340  (Tex.Cr.App.)  Accused  having  been 
convicted  of  aggravated  assault,  instructions 
with  reference  to  higber  degrees  of  homi<^de 
are  not  reviewable.— Foster  t.  State,  148  S.  W. 
588. 

{340  (Tex.Gr.App.)  Where  defendant  testi- 
fied that.  Just  before  he  killed  deceased,  the 
latter  struck  him  with  a  buggy  whip  causing 
great  pain,  and  the  court  charged  on  man- 
slaughter and  instructed  that  an  assault  and 
battery  by  deceased  causing  defendant  pain 
and  bloodshed  would  constitute  adequate  causo. 
defendant  was  not  prejudiced  by  the  court's 
failure  to  define  assault  and  battery  and  to 
charge  that  a  stroke  with  a  buggy  whip  would 
constitute  that  offense.— Irvin  v.  State,  148  3. 
W.  589. 

{340  (Tex.Cr.App.)  In  a  trial  for  murder, 
the  chaige  on  manslaughter,  stating  that  an 
assault  and  battery,  a  blow  infiicted  by  deceas- 
ed causing  paiu  to  defendant,  was  adequate 
cause  for  manslaughter,  was  without  injury, 
where  defendant  was  convicted  only  of  man- 
slaughter.—Lee  V.  State.  148  S.  W.  706. 

{ 340  (Tex.Cr.App.)  A  charge  requiring  Jury 
to,  find  that  accused  honestly  believed  informa- 
tion communicated  to  him  as  to  threats  by  de- 
ceased lield  harmless.— Williams  v.  State,  148 
S.  W.  763. 

{ 341  (Tex.Cr.App.)  Where  accused's  own 
testimony  showed  that  he  provoked  the  con- 
flict wiui  deceased  by  his  Insulting  language, 
a  refusal  to  charge  on  the  effect  of  uncommuni- 
cated  threats  was  harmleBS;  such  threats  being 
material  only  when  the  perfect  ri^t  of  self- 
defense  ia  involved.— Carver  v.  State,  148  &  W. 
746. 

HOTELS. 

Sea  Innkeepers. 

HUMANITARIAN  DOCTRINE. 

See  Negligence.  I  88;  Raflioads,  {{  888,  848; 
Street  Bailroiids,  |  108. 

HUSBAND  AND  WIFE 

See  Acknowledgment,  {  IK!;  Constitutional 
Law,  {{  277,  309;  Divorce;  Praod.  {  62; 
Fraudulent  Conveyances,  H  182,  208,  269, 
272;  Trial.  I  2S2;  Trusts.  18  48,  44,  82,  89; 
Witnesses,  {{  64,  7& 

I,  MUTUAIi  RIGHTS.  DtTTIBS,  AND 

IiIABILITIES. 

{6  (Ky.)  A  husband's  gift  causa  mortis 
of  money  which  he  had  on  deposit  in  a  bank 
is  not  a  fraud  on  tlie  wife,  where  the  proceeds 
of  a  life  insurance  policy  and  the  amount  given 
her  were  equal  to  one-half  of  the  money,  and 
was  all  that  she  was  entitied  to  under  the  staC- 
ote.— Weber  v.  Salisbury.  148  S.  W.  34. 

{  25  (Mo.)  Where  a  wife  holding  a  note  se- 
cured by  deed  of  trust  indorsed  the  note  and 

{mt  it  in  the  posaesidon  of  her  husband  and 
ntmsted  him  with  a  deed,  AeM,  that  he  had 
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implied  anthority  to  Bati8&  the  mortgage  and 
deliver  the  deed  to  a  purchaser,  notwithataDd- 
Idk  Rev.  St  1909,  |  8309.— Higbee  t.  Biltick, 
1&  S.  W.  879. 

m.  OONVEYAITOES.  OOHTBAOT8,  AND 
OTHER  TBANSAOTIOy  BETWEEN 
HUSBAKD  AND  WIFE. 

149^11  (Ark.)  Where  a  husband  purchased 
and  paid  for  lands  taking  the  deeds  in  the 
name  of  his  wife,  a  presumption  of  gift  will  be 
indulged,  in  the  absence  of  credible  and  pre- 
ponderating  proof  to  the  contrary.— Carpenter 
V.  Gibson,  148  8.  W.  508. 

|49'/2  (Mo.App.)  Where  the  huaband  pur- 
chases an  article  for  his  wife  and  delivery  is 
made  at  their  home,  such  delivery  is  one  of 
possession  to  the  wife  sufficient  to  constitute  a 
valid  ^t— Strother  t.  McFarlond,  148  8.  W. 
988> 

V,  WIFE'S  BEPAIIATE  ESTATE. 
(B)  RIvhtfl  and  UabUltlca  of  Bnaband. 

1 146  (Tex.CiT.App.)  Where  a  husband  aold 
grass  from  his  wife's  land  but  failed  to  deliver 
the  same,  he  was  liable  for  breach  of  contract 
regardless  of  his  ownership  or  right  to  selL — 
Kreiale  v.  Wilson,  148  S.  W.  1132. 

TII.  COMMVNITT  PBOPERTT. 

1257  (Tex.CiT.App.)  A  crop  of  bay  grown 
on  the  land  of  the  wife  is  commnnity  property 
and  anbject  to  sale  by  the  huaband.- lueiile  t. 
Wilson,  148  8.  W.  1132. 

jl273  (Tex.Civ.App.)  Where  husband  and 
wife  obtain  title  to  land  by  adverse  possession, 
it  is  community  property,  and  upon  the  death 
of  the  husband  before  hu  wife,  they  having  do 
children,  title  vests  in  the  wife  under  Rev.  St. 
art.  1696,  and  upon  her  death  passed  to  her 
heirs  and  not  to  the  separate  heirs  of  the  huB- 
band.— Adels  v.  Joseph,  148  S.  W.  1154. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  $|  062,  558. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Witnesses,  IS  318-410. 

IMPRISONMENT. 

Sw  Gontsempt,  U  71,  72;  Habeas  Corpui. 

IMPROVEMENTS. 

See  Fraudulent  Gonveyanoes,  |}  182, 209;  Gifts, 
i  41;  Municipal  Corporatioui^  M  294-485; 
Tenancy  in  Common,  |  15. 

IMPULSE. 

See  Hmnldde,  |  27. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCONSISTENCY. 

See  Pleading,  S  21;   Witnesses,  {|  879-39S. 

INDEMNITY. 

See  Insnrance,  ||  430,  665;  Prinripal  and 
Surety. 

S  9  (Mo.)  A  trustee  under  a  railroad  mort- 

f;age,  who  indemnified  the  mortgagor  against 
inbility  to  the  trustee's  attorneys  for  services 
ill  a  foreclosure  suit,  did  not  thereby  become 
liable  for  such  services  where  it  was  not  other- 
wise liable.—Trimble  t.  Guardian  Trust  Co., 
14S  8.  W.  934. 
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INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  fi|  318,  819. 

INDICTMENT  AND  INFORMATION. 

See  Burglary.  J  24 ;   Criminal  Law,  M  261. 
1090,  1097;  False  Pretenses,  J  26:  Fonttiy. 
SO,  32,  33;  Homicide,  I  138:  Z^rceny.  f 
;    Obstructing  Justice;    Physieiaiis  un 
Sui^eona;  Rape,  H  33,  34;  Robbery. 

m.  FOBJCAZi  REQUISITES  OF  IX. 
DICTMENT. 

J 32  (Mo.)  An  indictment  setting  oot  alleged 
se  pretenses  and  denying  the  troth  of  each, 
and  after  negativing  the  last  pretenae,  wluch 
is  followed  by  a  semicolon,  concludes  with  the 
formal  language  "against  the  peace  and  dimity 
of  the  state,"  complies  with  the  conatitntional 
requirement  (Gonst.  art.  6,  {  38)  as  against 
the  objection  that  the  conclusion  applies  only 
to  the  last  pretense  aUeged.-^tate  T.  Donald- 
son, 148  8.  W.  79. 

V.  BEQVISITES  AHB  SUVriCIBKCIT 
OF  AOOUSATIOH. 

S  79  (Tez.Gr.App.)  The  use  of  the  word  "re- 
spectful^*' for  "respectively"  keU  not  mislead- 
ing or  ground  for  attack  on  appeal — Compton 
T.  State,  ^48  3.  W.  580. 

{110  (Mo.App.)  An  information  charging  ac- 
cused with  conducting  a  barbers*  school  with- 
out obtaining  a  permit  from  the  state  board  of 
barber  examiners,  In  violation  of  Bev.  SL  1909. 
8  1192,  which  charges  the  offense  sobstantially 
in  the  language  of  the  statute,  is  sufficient- 
State  V.  Brisco,  148  S.  W.  984. 

VX.  JOmDEB  OF  FABTIE8,  OFFEWSE^ 
AMD  OOITHTS,  DUFUCITT. 
AND  EX.ECTIOH. 

§  132  (Ky.)  Where  an  indictment  for  obti^a- 
ing  money  under  false  pretense  charged  a  com- 
mission of  the  offense  In  three  ways,  each  way 
in  a  separate  count,  held,  that  it  charged  but 
one  offense,  and  the  commonwealth  could  not 
be  reqoired  to  elect.— Saylor  T.  Commonwealth, 
148  £  W.  6. 

Vn.  MOTION  TO  QUASH  OB  DXSiaSS. 
AND  DEMUBBEB. 

8  133  (Tex.Cr.App.)  On  a  trial  after  the 
overruling  of  a  motion  to  quash  an  indictment, 
a  question  asked  the  foreman  of  the  grand 
jury,  who  was  a  witness  for  the  state,  for  the 
purpose  of  showing  that  he  was  not  a  aoaUfied 
grand  juror,  wasproperly  excluded.— wi^ppard 
V.  State,  148  S.  W.  314. 

8  137  (Tex.Cr.App.)  An  objection  to  the 
competency  of  a  grand  Juror  is  not  properly 
raised  by  a  motion  to  quash  at  the  trial  es- 
pecially where  no  evidence  in  support  of  th" 
motion  was  produced.— Sbeppard  v.  State*  14s 
S.  W.  314. 

8  137  (Tex.Cr.App.>  An  indictment  will  not 
be  quashed  because  the  grand  iozy  bad  no  evi- 
dence before  it  authorizing  Uie  fnAiwig, — ^Lee 
v.  State,  148  S.  W.  667. 

IX.  nSVBS,  FBOOF.  AND  VABIANOB, 

8  ISO  (Tex.Cr.App.)  Where  an  indictment 
alleged  that  accused  committed  adultery  with 
"Cosett  Tntt,"  and  the  evidence  showed  that 
she  was  known  by  that  name  as  well  as  by  an- 
other, a  conviction  was  authorised,  as  against 
the  objection  of  a  variance  in  the  name  of  the 
woman.— Polk  v.  State,  1^  S.  W.  311. 

X.  OONVIOTIOH  OF  OFFENSE  IIT- 
CLUDED  IN  GHABOE. 

8  190  (Mo.)  Rev.  St  1000,  8  4895,  authoriz- 
in|;  the  conviction  of  persons  (^rged  with  the 
crime  on  proof  of  attempting  to  eommit  the 
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erinift  ehsrsed,  does  not  apply  to  an  attempt 
to  commit  manslaughter  by  abortion,  which  bj 
section  4458  is  made  a  aeparate  offense. — State 
V.  Dargatz,  148  S.  W.  889. 

{  191  (Mo.)  Under  an  indictment  of  a  physi- 
cian for  performing  a  criminal  operation  on 
deceased,  which  resulted  in  faer  death,  it  was 
error  to  permit  the  jury  to  convict  him  of  the 
felony  of  abortion  or  any  other  offense  thsa 
mansiangbter  in  the  second  degree,  under  Rev. 
St  1909.  f  445a-State  v.  Dargati,  14S  S.  W. 
888. 

INDORSEMENT. 

See  Bills  and  Notes.  |  290. 

INFANTS. 

See  Divorce,  |  306:  Limitation  of  Actions,  { 
72;  Negligence,  {{  23,  85,  136;  Parent  and 
Child;  Railroads,  IS  338,  348. 

IV.  COKTBAOTS. 

8  47  (Mo.App.)  Where  the  adult  parties  to  a 
contract,  designated  together  with  an  infant  as 
parties  of  the  first  part^  were  bound  to  obtain 
R  signature  binding  the  infant,  tbe  burden  was 
discharged  when  they  procured  the  aigsature 
of  the  infant's  guardian  and  curator  siguiug 
the  contract  in  t>ehalf  of  the  infant,  with  the 
approval  of  the  probate  court  having  jarisdic- 
tion  over  his  estate. — Muehlebach  t.  MlBSoari 
&  K  I.  By.  Co.,  148  S.  W.  453. 

INFORMATION. 

See  Indlctmoit  and  Infonnatlon. 

INJUNCTION. 

See  Appeal  and  Error,  J  1178;  Constltntlonal 
Law.  i  68;  Eminent  Domain,  J|  274;  Estop- 
pel. I  90;  Execution,  H  171,  172;  Highways, 
I  129;  Mnnicipal  Corporations,  ||  460,  1000; 
Nuisance^  I  72;  Party  Walls,  f  10. 

X.  HATVBE  Ain>  OROUimfl  Ut  OEH- 
ERAI.. 

(A)  Vmtmn  Mid  Form  of  Bemedy. 

15  (Tex.Civ.App.)  A  mandatory  injunction 
not  generally  be  granted  nntU  final  bearing 
on  the  merits,  anless  on  a  showing  of  a  clear 
right,  and  a  case  of  necessity  or  extreme  bard- 
Bhlpr-Ort  T.  Bowden,  148  8.  W.  1140. 


n.  SUBJEOTS  OF  PB0TE0TI09  AND 
BEItZEF. 

(D)  CorportLf  FpaBahUw.  lIftns«Mie»t, 

{  67  (Ky.)  Where  the  franchise  of  a  telephone 
company  provided  that  it  should  Install  no  party 
lines,  an  injunction  will  issue  to  enforce  that 
provision;  the  remedy  at  law  for  damages  being 
wholly  inadequate,  and  injunction  being  a  neces- 
sary remedy  to  prevent  the  oppression  of  citi- 
zens, which,  presumptively,  will  result  from  a 
violation  of  the  condition  of  the  franchise.— 
City  of  Louisville  v.  Louisville  Home  Telephone 
Co.,  148  S.  W.  13.  . 

XV.  ^BEUMIKABT  AND  INTEBI.OCU- 

TOBT  nfJimCTIONS. 
(A)  GroaadB  and  Pvoeeedlas*  to  Fvorave. 

S  137  (Tex.Civ.App.)  An  application  for  a 
preliminary  injunction  Aeld  properly  refused  on 
the  ground  that  it  would  accomplish  tlie  whole 
purpose  of  the  suit  without  a  trial  on  the 
me^t8.-0rt  t.  Bowden,  148  8.  W.  114S. 

INNKEEPERS. 

I  3  (Ark.)  The  proprietor  of  a  hotel,  who, 
though  bis  prineliml  patrons  are  famiUes,  re- 


ceives  all  transient  people  be  can,  being  ready 
to  entertain  them  whenever  they  come,  and 
to  receive  anybody  who  is  a  proper  persoUr 
like  any  other  hotel,  is  an  innkeeper.— Fottlt  v. 
Thomas,  148  S.  W.  501. 

{6  (Ark.)  As  regards  an  innkeeper's  Uabil- 
ity  for  baggage,  one  staying  with  him  is  a 
guest,  and  not  a  mere  boarder,  where  no  defi- 
nite time  of  stay  is  agreed  on,  though  there  is 
an  agreement  for  a  rate  by  the  week. — Pettit 
V.  Thomas,  148  S.  W.  501. 

Sll  (Ark.)  An  innkeeper  is  an  insurer 'of 
the  baggage  of  his  guest  against  loss  hy  fire. — 
Pettit  T.  Thomas,  148  S.  W.  601. 

IN  PAIS. 

See  Estoppel,  IS  68,  90. 

IN  PERSONAM. 

See  Courts,  |  21. 

INQUISITION. 

See  Insane  Persons.  |  26. 

IN  REM. 

See  Courts,  I  21;  Mortgagee,  |  883. 

INSANE  PERSONS. 

See  Criminal  Law,  {  997;  Limitation  of  Ac- 
tions, i  28 ;  Master  and  Servant,  S  303. 

XI.  INQUISZTIONS. 

i26  (Ky.)  Under  Ky.  St  t  2156,  a  judg- 
ment of  a  county  court  adjudging  one  to  be  of 
unsound  mind  keid  not  invalidated  through  fail- 
ure of  the  record  to  show  that  no  circuit  court 
was  in  session  in  the  county.— Louisville  Tltlft 
Co.  T.  Darnell's  Committee,  148  8.  W.  369. 

VH.  TOB.TS. 

f  80  (Ky.)  An  insane  person  Is  responsible  to 
the  extent  of  compensatory  damages  for  his 
torts,  and  this  rule  applies  to  all  torts,  except, 
perhaps,  those  in  whidi  malice  is  a  necessary 
element.— Chesapeake  &  O.  Ry.  Oo.  t.  Francis- 
co, 148  S.  W.  46. 

IX.  ACTIONS. 

I  100  (Ark.)  Under  Kirby's  Dig.  8S  6026. 
6(Q8,  it  is  improper  to  proceed  with  the  trial 
of  a  condemnation  suit  against  a  person  of 
unsound  mind  who  is  not  represented  by  a 
statutory  guardian  or  guardian  ad  litem,  but 
such  proceeding  and  the  judgment  rendered 
thereon,  is  not  void,  but  merely  voidable. — 
Hare  v.  Ft.  Smith  &  W.  B.  Co.,  148  S.  W. 
1038. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy;  Fraudulent  Conveyances,  {  269; 
Partnership,  1  182;  Taxation,  {  236. 

INSTRUCTIONS. 

To  agent,  see  Principal  and  Agent,  (  116. 
To  jury,  see  Criminal  liaw.  Si  761-829;  TriaU 
SS  189-296. 

To^rvant,  see  Master  and  Servant,  H  158, 

INSURANCE. 

See  Appeal  and  Error,  I  173;  Criminal  Law,  S 
446;  Evidence,  §126:  False  Pretenses.  H  T, 
22;  Trial,  H  260.  m 


n.  XKBintANOE  CO] 

(A)  atMk  CoBpmnlea. 

{  38  (Ark.)  Dividends  accruing  on  a  policy  of 
insurance  must  be  paid  according  to  contracts 
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under  wUdi  they  aeerne.— CitlMiu*  Nat  Life 
Ini.  Go.  T.  Morris,  148  S.  W.  1018. 

V.  THE  OONTBAOT  IIT  OENEBAI^ 
(A)  Nmtnre.  ReqniKlteK,  Md  Vmlldlir. 

{  124  (Mo.App.)  A  life  insurance  policy  In 
not  a  contract  of  indemnity,  but  Is  a  contract 
to  pay  money  upon  the  death  of  the  assured  in 
■consideration  of  certain  payments  made  daring 
his  life.— Wayland  v.  Western  Life  Indemnity 
Co.,  148  S.  W.  62& 

S  144  (Mo.App.)  An  oral  agreement  that  an 
insured  would  grant  a  vacancy  permit  whenev- 
■er  the  premises  protected  by  a  fire  policy 
should  become  vacant  held  not  enforceable,  not 
being  supported  by  any  new  consideration.^ 
Patterson  t.  American  Ins.  Co.  of  Newark, 
148  S.  W.  448. 

(B)  Constrnatlom  mmM.  Opcratlom. 

1 146  (Tenn.)  Bonds  guaranteeing  the  fidelity 
of  employ^  construed  as  contracts  of  iosnrance, 
«o  that  the  surety  or  insurer  waa  not  entitled 
to  the  favorable  consideration  accorded  to  gra- 
tnltous  sureties.— Lonisvilte  &  N.  B.  Co.  t.  Unit- 
ed States  Fidelity  &  Guaranty  Co.,  148  8.  W. 
•671. 

{  1 77  (Mo.App.)  A  life  insurance  contract  con- 
tinues in  force  during  the  life  of  the  assured, 
and  can  be  terminated  before  bis  death  and 
against  his  will  only  by  his  breach  of  some  ob- 
ligation imi>0Bed  upon  him  by  its  terms.— Way- 
land  V.  Western  Ufe  Indemnity  Co..  148  S.  W. 
826. 

"VI.  FBEBOUMS,  DtmS,  AMD  ASSBiS- 
MElffTB. 

J  191  (Mo.App.)  Where  under  the  constitution 
and  by-laws  of  an  assessment  life  insurance 
company,  which  also  did  an  "old  line"  Insurance 
business,  it  was  provided  that  no  assessments 
should  be  levied  so  long  as  the  money  in  the 
-death  fund  would  pay  the  maximum  losses  in 
full,  an  assessment,  to  meet  a  deficiency  in  each 
fund  which  would  not  have  existed  but  for  the 
■Unauthorized  payment  of  "old  line"  losses  out 
of  it,  was  illegal.— Wayland  v.  Western  Life  In- 
demnity Co.,  148  S.  W.  626. 

The  right  of  an  assessment  Ufe  insurance  com- 
pany to  assess  is  strictly  construed,  and  can  be 
exercised  only  when  the  condidons  prescribed 
Id  the  contract  of  insurance  exist. — Id. 

S  191  (Mo.App.)  Assessment  levied  by  life  In- 
surance company  while  its  funds  were  not  in 
excess  of  a  contract  limit,  beyond  which  the 
excess  should  have  been  applied  to  the  payment 
■of  dues  and  assessments,  held  illegal.— Johnson 
V.  Hartford  Life  Ins.  Co.,  148  S.  W.  631. 

Assessment  life  insurance  company  defending 
in  a  beneficiary's  action  on  the  ground  of  for- 
feiture for  nonpayment  of  an  assessment  held 
to  have  no  right  to  defend  the  legality  of  the 
.assessment  as  reasonably  necessary  to  provide 
against  future  losses,  where  such  assessment 
was  expressly  prohibited  by  the  Insurance  con- 
tract-^d. 

Z.  I'OHFEXTITBS  OF  POLICY  FOB 
BBBAOH  OFPBOIOSSOBT  WAB- 
BABTT,  qOVEIIAHT.  OB  OOKDX- 
TIOK  S1IBSBQ1TE1IT. 

(A)  OromnAs  1>  Geaevml. 

1 310  (Tex.C1v.App.)  A  provision  avoiding  a. 
fire  policy  held  not  to  make  it  ipso  facto  void 
by  the  issuance  of  a  second  policy  on  the  prop- 
erty by  another  company. — Southern  Nat  Ins. 
Co.  of  Austin  t.  Barr.  148  S.  W.  84B. 

^B)  Matters  Belmtlns  to  Pro»ertT  m  In- 
terest Insured. 

1 323  (MoApp.)  A  BtipnlaUon  in  a  fire  pol- 
icy that  it  wonld  become  void  if  the  bouse 
should  be  vacant  or  nnoccupled  during  the 
term  of  the  inauranoe  ia  «m  which  tha  par- 


ties may  lawfully  make  and  to  whldi  effect 
must  be  given,  nnless  it  appears  that  it  was 
abrogated  by  a  aubseqnent  agreement  or  waiv- 
ed by  the  insurer.— Patterson  t.  American  Ini. 
Co.  of  Newark.  148  8.  W.  448. 

f326  (Ark.)  A  policy  proridinx  that  kerosene 
might  be  used  for  ligbt  and  kept  for  sale 
but  in  quantities  not  exceeding  five  barrels,  pro- 
vided it  be  drawn  and  lamps  filled  by  daylicht 
or  10  feet  from  artificial  light,  did  not  prohiUt 
its  use  in  heaters,  and  sucn  use  did  not  avud 
the  policy,  there  being  no  question  as  to  the 
standard  of  the  oil  or  drawing  and  fillings 
Phoenix  Ins.  Co.  of  Hartford  t.  Fleeno^  148 
S.  W.  660. 

S  330  (Ark.)  A  lien  on  personal  property  in- 
sured, Mserved  In  a  lease  to  secure  rent,  AeU 
not  a  chattel  mortgage  within  a  provision  of 
the  policy  that  the  execution  of  a  chattel  mort- 
gage thereon  should  avoid  it.— Phcenix  Ins.  Co. 
of  Hartford  v.  Fleenor,  148  8.  W.  660. 

I  335  (Tex.Cnv.App.)  There  could  be  no  breach 
of  a  clause  of  an  Insurance  policy  requiring  that 
the  inventory  be  made  within  30  days,  unul  the 
expiration  of  such  30  days.— Royal  Ina^  Co.  v. 
W.  P.  Wright  &  Co.,  148  S.  W.  824. 

(H)  nonpayment  o<  PremlnmB  ar  Jeer— 
meats. 

8  357  (Ark.)  The  extension  of  the  time  tot 
payment  of  a  premium  note -does  not  do  away 
with  the  provision  terminating  tlie  policy  if  tin 
premium  is  not  paid  aceordmg  to  contract- 
Citizens*  Nat  Life  Ina.  Go.  v.  Horria,  148  S. 
W.  1019. 

1 362  (Mo.App.)  No  forfeiture  of  membership 
in  an  assessment  life  insurance  company  arises 
from  omission  to  pay  an  illegal  aaseasment^ 
Wayland  v.  Weatem  Life  Indemnity  Co..  14S 

S.  W.  626. 

Silence  of  assured  and  his  failure  to  tender 
subsequent  legal  assessments  after  his  failure 
to  pay  an  illegal  assessment  keld  not  an  aban- 
donment of  his  right8.~Id. 

Members  of  an  assessment  life  insurance  com- 
pany wbo  pay  unlawful  assessments  are  not 
entitled  to  any  more  consideration  than  those 
who  do  not  pay  such  assessments. — Id. 

i  362  (Mo.App.)  The  silence  of  assured  and 
bis  failure  to  tender  subsequent  legal  asseas- 
ments  after  he  failed  to  pay  an  illegal  mem 
ment  and  the  assessment  life  insurance  company 
declared  his  Insurance  forfeited  waa  not  aa 
abandonment  of  his  rights. — Johnson  t.  Hart- 
ford Life  Ins.  Co.,  148  S.  W.  631. 

1367  (Ho.App.)  A  life  policy,  antedated  and 
subject  to  a  lien  for  the  reserve  that  would  have 
accumulated  during  the  antedated  period,  held 
within  Rev.  St  1909,  {  6946,  so  that  the  re- 
serve was  applicable  to  purchase  extended  in- 
Burance.— Rose  v.  Missouri  State  life  Ins.  C^x, 
148  S.  W.  181. 

A  loan  certificate,  representing  the  net  reserve 
that  would  have  accumulated  during  the  time 
a  life  insurance  policy  waa  antedated,  held  eri* 
dence  of  indebtedness  on  account  of  past-due 
premiums,  which  should  be  deducted  from  three- 
fourths  of  the  net  value  of  the  policy  to  ascer- 
tain the  balance  applicable  to  purchase  extended 
insurance*  nuder  Bev.  St  1009,  I  69M.— Id. 


ZI.  IHTOPFEL,  WAIVEB.  OB  AO 
MEHTS  AFFEOnVG  RIGHT  TO 
AVOID  OB  FOBFEIT  POUOT. 

I  372  (Mo.App.)  A  ground  of  forfeiture  of  a 
fire  policy  which  has  not  yet  occurred  cannot 
be  waived.— Patterson  v.  American  Ina.  Co.  of 
Newark,  148  S.  W.  448. 

S388  (Ark.)  Indulgence  npon  a  few  occa- 
sions, on  the  part  of  an  insurer  in  extending 
the  time  for  payment  of  the  premlnms,  does 
not  operate  to  waive  a  forfeiture  for  the  non- 
payment of  a  premium  at  the  time  specified  for 
payment— Gttiuiens'  Nat  IM»  Ins.  Co>.  t.  Mor- 
ria,  US  S.  W.  1018L 
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8388  (Ho.App.)  Wbnre  ■  Are  policr  pro- 
ed  for  forfeiture  In  ctM  the  premiiei  be- 
came or  remaioed  vacaat,  and  the  iasuriid, 
knowing  that  the  premiaee  were  vacant,  noti- 
fied the  biBurer,  reqaesting  a  vacancy  permit, 
the  ioBiirer,  baviac  remained  qaieBcent  until  a 
loss  occurred,  cannot  set  up  tiie  condition.— 
Patterson  t.  American  Ini.  Co.  of  Newark,  148 
S.  W.  448. 

zn.  BXSKB  AHs  OAiruia  or  loss. 

f430  (Tenn.)  Conduct  of  clerk  In  railroad 
freight  office  in  delivering  goods  consigned  to 
ibipper'B  order,  with  draft  against  consignee  at- 
tached, to  the  consignee,  without  his  presenta- 
tion of  the  original  bill  of  lading,  held  culpable 
negligence,  within  the  meaning  of  the  clerk's 
fidelity  bend.— LooUTllle  ft  N.  B.  Co.  v.  United 
States  Fidelity  ft  Guaranty  Co.,  148  S.  W.  071. 

fSO  Aeeldnt  *nd  Health  Imbmwm. 

S449  (Mo.  A  pp.)  Where  a  man  is  bo  afflicted 

that  he  will  die  from  such  affliction  within  a 
short  time,  yet  if,  by  some  accidental  means, 
his  death  is  caused  sooner,  it  will  be  a  death 
from  accident,  within  the  meaning  of  the  terms 
of  an  accident  insurance  policy.— Hooper  v. 
Standard  Life  ft  Accident  Ins.  Co..  148  8.  W. 
116. 

Zm.  EXTENT  OF  ZiOSS  AlfS  UABIL- 
ITT  OF  INSUBER. 

(B)  InsnraBoe  ot  Property  mad  Titles. 

§  504  {Tex.av.App.)  Whether  void  or  voida- 
ble by  the  issuance  of  a  second  policy,  held,  that 
a  prior  policy  should  be  considered  as  insurance 
in  determining  the  second  insurance  company's 
liability  under  a  clause  providing  that  it  was 
liable  for  no  greater  amount  than  its  policy 
lx>re  to  the  whole  amount  of  the  insurance. — 
Southern  Nat.  Ins.  Co.  of  Austin  v.  Barr,  148 
S.  W.  845. 

(D)  Iilfe  Insvranee. 

I  523  (Mo.App.)  Where  a  beneficiary  recovers 
upon  a  life  insurance  policy  on  which  the  as- 
snred  has  failed  to  pay  lawful  assessment  pre- 
miums, Bach  premiums  wlU  be  deducted  from 
the  smouDt  of  recovery.— Wayland  v.  Western 
Juife  Indemnity  Co.,  148  S.  W.  626. 

xvn.  PATMEinr  ob  discbarob, 

CONTBEBUTZON.  AKD  SITB- 
ROOATION. 

I  $02  (Ark.)  Defendant  insurance  company 
held  not  relieved  from  liability  for  a  penalty, 
and  an  attorney's  fee  on  being  cast  In  a  suit 
to  recover  loss,  because  a  mere  formal  demand, 
was  not  made  on  it  for  payment. — Phcenix  Ins. 
Co.  of  Hartfoid  v.  Fleenor.  148  S.  W.  650. 

ZVm.  AOTZONS  OH  POLICIES. 

5633  (Tez.Cav.App.)  Plaintiff's  petition  in  an 
ion  on  an  insurance  policy,  alleging  that  the 
policy  was  on  "his  certain  stock  of  merchan- 
dise," was  a  sufficient  allegation  of  ownership 
of  the  property  destroyed  as  against  a  general 
demnrreri^Boyia  Ina.  Go.  t.  W.  P.  Wright  ft 
Co.,  148  S.  W.  824. 

J  646  (Mo.App.)  The  test  of  an  abandonment 
ox  rights  under  a  life  insurance  policy  is  the 
existence  of  an  intent  to  abandon,  and  the  pre- 
sumption is  against  such  latent.— Wayland  v. 
Western  life  Indemnity  Co..  148  S.  W.  626. 

I  646  (HcApp.)  Burden  held  upon  assessment 
life  insurance  company,  defending  upon  the 
ground  of  forfdture  for  nonpayment  of  assess- 
ment, to  prove  assessment  necessary,  not  exces- 


sive, and  piopeily  levied^ohiuon  t.  Hartford 
Life  Ins.  Co.,  148  S.  W.  631. 

Forfeitures  are  not  to  be  aided  by  any  pre- 
sumptions.— Id. 

1666  <Ark.)  Evidence  in  an  action  on  a 
policy  of  insurance  held  not  to  show  a  waiver 
of  the  insurer's  right  to  insist  npon  a  forfei- 
ture for  failure  to  nay  a  premium  note  at  the 
time  specified  therein.— Citizens'  Nat.  Life  Ins. 
Co.  V.  Morris,  148  S.  W.  1019. 

1.665  (Tenn.)  Evidence,  in  an  action  on  a 
fidelity  bond,  held  not  to  show  that  the  insured, 
a  railroad,  had  violated  a  provision  of  the  bond, 
so  as  to  exempt  the  fidelity  company  from  Ua- 
bility.—LouisTille  ft  M.  R.  Co.  v.  United  States 
Fidelity  ft  Guaranty  Co.,  148  S.  W.  671. 
.  Evidence,  in  an  action  on  a  fidelity  bond  to 
secure  performance  of  duty  by  a  railroad  freight 
clerk,  held  not  to  show  a  violation  by  the  rail- 
road of  a  provision  that  it  should  take  reason- 
able precautions  to  detect  any  conduct  on  the 
part  of  the  clerk  which  would  tender  the  fidel- 
ity company  liable. — Id. 

{668  (Mo.App.)  Where  a  record  filed  by  aa- 
sessment  life  insurance  company  was  contn- 
dicted  by  the  oral  testimony  of  the  company's 
president,  the  question  of  the  correctness  of 
the  report  and  consegaent  Invalidity  of  an  as- 
sessment held  for  the  jury,  in  t>eneficiary's  ac- 
tion to  recover  on  a  poUcy.-^obn8on  v.  Hart- 
ford Life  Ins.  Co.,  1«B  S.  W.  631. 

8  669  (Mo.App.)  Under  the  Issues,  it  was  error 
to  instruct  that,  "regardless  of  all  other  ques- 
tions in  the  case,"  plaintiff  could  not  recover  if 
insured's  death  was  caused  by  apoplexy,  result- 
ing fnun  a  diseased  condition  of  his  body,  with- 
out  also  stating  that,  in  order  to  bar  recovery, 
the  apoplexy  must  not  have  been  caused  by  Ms 
fall,  especially  in  view  of  the  quoted  words.— 
Hooper  v.  Standard  Life  ft  Accident  Ins.  Co., 
148  S.  W.  116. 

ZX.  ICUTUAI.  BENEFIT  INSOBANOS. 
(A>  CorvaratlOBs  aad  Asaoelatloas. 

§  695  (Ark.)  A  member  of  a  mutual  benefit 
society  is  presumed  to  know  the  provisions  ot 
its  constitution  and  by-laws  and  the  limitn- 
tions  therein  on  the  powers  of  officers  and 
subordinate  bodies. — Sovereign  Camp  Woodmen 
of  the  World  v.  Hall.  148  S.  W.  526. 

{695  (Mo.App.)  The  rule  that  the  law  de- 
termines whose  agent  one  is  from  the  source 
of  his  appointment,  and  the  nature  of  the  du- 
ties he  18  appointed  to  perform,  applies  to 
fraternal  beneficiary  associstlons^^iodwin  T. 
National  Council  Knights  and  Ladies  of  Secur- 
ity, 148  S.  W.  980. 

(B)  The  Coatraet  la  Ctoaenri. 

1718  (Ark.)  Constitution  and  by-laws  of  a 
fraternal  benefit  society  form  a  part  of  the  in- 
surance contract. — Sovereign  Camp  Woodmen 
of  the  World  V.  Hall,  148  3.  W.  526. 

{721  (Ark.)  Under  the  constitution  and  by- 
laws ot  a  mutual  benefit  society,  no  liability 
on  insured's  certificate  attached,  unless  one  or 
more  sssessments  had  been  paid  prior  to  insur- 
ed's death.— Sovereign  Camp  Woodmen  ot  the 
World  V.  HaU,  148  S.  W.  526. 

{723  (Ark.)  Qaestions  in  an  application  for 
a  life  policy,  "Have  yon  at  any  time  used 
alcoholics  or  narcotics  to  excess?  What  i» 
your  daily  consumption  of  wines,  spirits,  or 
malt  liquors?"  refer  to  the  habitnal  use  of 
intoxicants  to  excess,- Knights  of  Ma<»abees  ▼. 
Anderson,  148  B.  W.  1016. 

{ 723  (Mo.App.)  Breach  of  warranty  in  an 
application  for  fraternal  insurance  is  a  defense, 
though  it  does  not  relate  to  matters  of  health 
associated  with  the  iDSUied'a  death.— Floyd  t. 
Modem  Woodmen  of  America,  148  S.  W.  ITS. 

1724  (Arte.)  Where  the  constitution  and  by- 
laws of  a  fraternal  benefit  order  provide  that 
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offlcen  cf  subordinate  lodges  shall  not  have 
power  to  waive  any  of  its  proTlBionSt  a  receipt 
by  the  derk  of  a  local  lodge  for  a  first  asaess- 
ment  after  the  death  of  a  member,  in  violation 
of  a  provision  of  the  constitution  and  by-laws 
that  certificates  shall  not  be  effective  until  at 
least  one  assessment  has  been  paid,  is  not  bind* 
log  on  the  order. — Soverei^  Camp  Woodmen  of 
the  World  v.  Hall.  148  S.  W.  526. 

Officers  of  subordinate  lodges  of  a  mutual 
benefit  association  have  no  authority  to  waive 
the  provisions  of  Its  cimstftndon  and  by-laws 
relating  to  the  substance  of  the  contract  be- 
tween members  and  the  afisociation,— Id. 

Neither  an  officer  of  a  subordinate  camp  of  a 
mutual  benefit  society  nor  the  subordinate  camp 
itself  had  authority  to  waive  provisions  of  the 
society's  constitution  and  by-laws  requiring  pay- 
ment of  one  monthly  assessment  before  insur- 
ance sbsll  become  effective  and  prohibiting  in- 
surance of  persons  In  retail  liquor  busings. — Id. 

That  the  medical  examiner  of  an  insurance 
society  had  knowledge  of  the  falsity  of  a  rep- 
resentation that  insured  was  a  fanner,  when  in 
fact  he  was  a  saloon  keeper,  did  not  estop  the 
society  from  relying  thereon  as  a  defense. — Id. 

That  defendant  refused  inyment  on  the  ground 
of  misrepresentation  as  to  insured's  health  did 
not  estop  it  to  deny  liability  thereafter  for  mis- 
representation as  to  occupation  of  which  it  had 
no  knowledge  at  the  time  of  denial  of  Uabili^. 
-Id. 

{  724  (Mo.App_.)  An  insurance  company  Xeld 
estopped  to  claim  breach  of  warranty  as  to 
full  and  complete  answers,  where  the  company's 
ag«it  wrote  the  application  and  included  only 
^at  he  conceivea  to  be  necessary. — Floyd  v. 
Modern  Woodmen  of  America,  148  8.  W.  178. 

(D)  Forfeitwe  or  Smavenslon. 

§755  (Mo.App.)  A  fraternal  beneficiary  as- 
sociation may  waive  forfeiture  for  nonpayment 
of  dues  and  assessments  at  maturity  by  a 
course  of  dealing  with  a  member,  though  the 
certificate  provides  that  no  waiver  of  forfeiture 
shall  be  valid  unless  in  writing,  and  signed  by 
an  officer  of  the  association.-— Godwin  v.  Na- 
tional Council  Knights  and  Ladies  of  Securi^, 
148  S.  W.  980. 

Where  a  fraternal  beneficiaiy  association 
knew  that  a  local  lodge  or  its  financial  agent 
received  and  retained  delinquent  payments  of 
dues  and  assessments  from  its  members,  the 
financial  agent  was  the  agent  of  the  associa- 
tion, notwithstanding  a  provision  of  the  by- 
laws to  the  contrary.— Id. 

Where  a  fraternal  beneficiary  association 
received  a  member's  dues  one  day  after  ma- 
turity, and  retained  such  payment  without 
protest  until  the  death  of  the  member,  it 
waived  forfeiture  for  nonpayment.— Id. 

1 760  <Mo.App,)  A  provision  in  the  by-lews 
of  a  fraternal  benefidaiy  association  that  the 
receipt  and  retention  of  delinquent  dnes  and 
asaesBments  in  case  suspended  member  is  not 
in  good  health  shall  not  reinstate  the  member 
is  invalid. — Godwin  v.  National  Council  Knights 
and  Ladies  of  Security,  148  S.  W.  980. 

(B)  Bcneflclarles  and  Beneflta. 

S800  (Ark.)  Acta  1905,  p.  307,  imposing 
damages  and  attorneys'  fees  on  insurance  com- 
panies under  enumerated  conditions,  applies 
only  to  fire,  life,  health,  and  accident  insurance 
companies,  and  does  not  apply  to  a  fraternal 
beneficiary  aasocia  tion.— Knights  oi  Maccabees 
V.  Anderson,  148  S.  W.  1016. 

(F)  AetloM  tor  BemcSts. 

S8I8  (Mo.App.)  Evidence  that  insured  made 
full  disclosure  to  defendant's  physician,  who 
wrote  down  only  a  part  thereof,  Aeld  admissible 
on  the  isane  of  estoppel  to  claim  breach  of  war> 
ranty  as  to  full  answers. — Floyd  v.  Modem 
Woodmen  of  America.  148  S.  W.  17& 


1 819  (ArkO  Where  a  benefit  certiAeate  exe- 
cuted April  18th,  remained  In  the  possession  of 

the  camp  clerk  until  July,  and  insnred  died 
on  June  l^t.  a  receipt  for  monthly  asseeament 
dated  May  2l8t  was  some  evidence  of  tlie 
payment  of  the  assessment  prior  to  insoied's 
death,  though  the  camp  cleA  testified  that  the 
payment  was  made  on  Jane  3d  by  insured's 
brother  and  the  receipt  antedated. — Sovereirn 
Camp  Woodmen  of  the  World  v.  Hall,  148  S. 
W.  526. 

In  an  action  on  a  motnal  benefit  certificate, 
the  fact  that  the  certificate  had  been  delivered 
and  that  an  advance  monthly  assessment  had 
been  receipted  for  was  some  evidence  that  in- 
aured  had  been  obligated  or  initiated  into  the 
order  which  was  esaential  to  tlie  commence- 
ment of  his  insurance. — Id. 

S  825  (Ark.)  In  an  action  on  a  mutual  ben- 
efit certificate,  evidence  heid  to  require  sub- 
mission to  the  jury  of  the  question  whethT 
the  certificate  was  ddivered  and  accepted  be- 
fore Insured's  deatlL^-Sovereiga  Oamp  Wood- 
men of  the  World  v.  Hall.  148  S.  W.  626. 

INTENT. 

See  Burglarr,  I  46;  Criminal  Lew,  |  Zili 
Homicide.  S  86;  Rape,  IS  1^  34;  SUtutea,  i 
181;  Tenancy  in  Uimmon,  I  16;  Wilis,  H 
439,  440^ 

INTEREST. 

See  Eminent  Domain,  J  247:  Executors  and 
Administrators,  |  EST;  Witnesses,  H  %4- 

872. 

I.  KIOHTS  Aim  T.TAWTT.TTIEg  IN 
OENEKAI.. 

119  (Tenn.)  Under  Shannon's  Code,  |  47(H. 
relating  to  interest,  heht,  that  interest  could 
not  be  allowed,  prior  to  judgment,  on  a  fidelity 
iwod,  liability  upon  whicu  waa  dependent  upon 
collateral  oondinons.— Louisville  ft  N.  B.  Co. 
V.  United  States  Fidelity  &  Guaranty  Co^  148 
S.  W.  671. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  |  137. 

INTERPLEADER. 

See  Ciamishment,  {  200. 

INTERPRETATION. 

See  Constitutional  Law,  U  14-48;  Contracts.  | 
155;  Deeds,  Si  117.  118:  Insurance.  S|  146. 
177;  MortgaKes,  1 159;  Statutes.  H  181-261; 
Vendor  and  FurchsBer,  1  64;  Wills,  H  436- 

616. 

Of  inatmctionB  to  Jury,  see  Criminal  Law,  S 

822. 

INTERROGATORIES. 

See  Depositions. 

INTERSTATE  COMMERCE. 

See  Commerce,  |  QL 

INTERVENTION., 

See  Trespass  to  Try  Title,  S  63- 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  1 1170)6:  Witnesses,  1 837. 

IV.  LICEirSES  AND  TAXES. 

!64  (Mo.App.)  Rev.  St.  1909.  1  7201.  is 
mandatory  and  jurisdictional,  in  so  far  as  it 
requires  the  filing  of  a  dramshop  license  peti- 
tion before  the  first  day  of  the  court,  and  it 
is  not  sufficient  to  file  the  petition  when  tb<> 
court  is  in  session  and  to  dispose  of  it  on  a 
snbseqnmt  day  of  the  same  term,  though  ic 
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has  remained  on  file  '10  Aaja;  the  court  hav- 
ins  remained  in  continoal  sesaioa  without  ad- 
Joaminent  to  a  legnlar  or  adjoarned  term.— 
State  ex  rd.  Dick  t.  Wiethaupt,  148  S.  W. 
429. 

Under  aach  section  of  the  statute,  when  con- 
■tmed  with  Rev.  St.  1909.  fl  4086,  4088,  4000. 
providins  for  regular  terms  of  the  county  court 
and  authorizing  special  and  adjourned  terms, 
the  county  court  has  Jnrisdictiou  to  grant  a 
license  at  the  first  adjourned  term  alter  the 
filing  of  a  petition,  if  the  petition  has  remained 
on  me  for  10  days  before  the  first  day  of  the 
adjoumed  term. — Id. 

Where  the  petition  in  such  case  was  filed 
•on  February  17th,  and  the  regular  term  of 
the  court  began  <m  the  first  Monday  In  Fd>- 
rnary,  a  dramshop  license  issued  March  4th 
-was  invaUd.  under  Bev.  St  1909,  1  7201;  the 
record  of  the  coonty  court  reciting  the  hold- 
ing of  a  session  n  the  Febroary  term  on 
Alarch  4tb.— Id. 

1 70  (Mo.App.)  The  county  court  in  proceetf- 
iQgB  for  the  issuance  of  a  dramshop  Uceuse  may, 
at  the  request  of  the  applicant  and  the  remon- 
«tratoiB,  appoint  a  comttetent  peraon  to  canvass 
the  names  of  petitioners  and  remonstrators,  and 
agree  on  those  who  are  qualified.— State  ex  rel. 
<31oyd  V.  Giibert,  148  S.  W.  125. 

i  76  (Mo.App,)  Where  the  county  court  after 
a  regular  hearing  on  an  application  for  a  dram- 
shop license  made  its  own  findings  from  the 
law  and  the  evidence  and  granted  a  license,  re- 
monstrators could  not  complain  on  the  ground 
that  the  county  court  had  appointed  a  competent 
person  to  canvass  the  names  of  petitioners  and 
remonstrators,  and  agree  on  those  legally  quali- 
fied.—State  ex  reL  Gloyd  t.  Gilbert  148  8.  W. 
125. 

1 76  (Mo.App.)  The  court,  on  certiorari  to 
review  proceedings  of  record  in  the  county 
court  touchins  a  granting  of  a  dramshop  li- 
cense, must  determine  the  queations  solely  on 
what  appeArs  in  the  return  of  the  Justices  of 
the  county  court.— State  ez  reL  Dick  t.  Wiet- 
haupt, 148  S.  W.  420. 

VI.  OFFENSES. 

1 139  frex.Cr.App.)  It  is  no  offenae  for  one  to 
keep  liquors  for  hia  own  use. — Williams  t.  State, 
148  8.  W.  306. 

VHI.  CRIMINAI.  PBOSECunons. 

1 223  (Tex.Cr.App.)  In  a  prosecution  for  keep- 
ing a  disorderly  house  in  which  spirituous  liq- 
uors were  sold  and  kept  for  sale  without  a 
license,  orders  of  the  commissioners'  court,  put- 
ting prohibition  in  force  in  such  county,  neld 
iaadmisaible  under  the  pleadings. — Williams  v. 
State,  148  S.  W.  306. 

(226  frex.Cr.App.)  Testimony  aa  to  wheth- 
-er  the  assistant  county  attorney,  at  the  time 
he  induced  witnesses  to  purchase  liquor  from 
the  accused,  had  announced  himself  as  a  can- 
didate for  county  attorney,  was  properly  ex- 
cluded as  being  wholly  Immaterial.— Lawson  v. 
State,  148  S.  W.  687. 

I  236  (Ark.)  In  a  prosecution  for  selling  liq- 
uor illegally,  evidence  held  to  warrant  a  finding 
that  defendant  was  the  proprietor  of  a  boat  on 
which  the  liquor  was  sold,  and  that  theper- 
Bone  making  the  rales  were  his  servants.- WoUe 
T.  State,  148  S.  W.  641. 

Where  defendant  was  charged  with  selling 
liquor  through  servants,  the  fact  of  agency  could 
'be  established  by  circumstantial  evidence. — Id. 

In  a  prosecution  for  the  sale  of  liquor  on  a 
boat  in  the  Mississippi  river,  evidence  held  sufil- 
cient  to  show  that  the  sale  was  made  within  the 
eastern  boundary  of  the  state. — Id. 

I  236  (Tez.Gr.App.)  There  can  be  no  convic- 
tion of  pursuing  the  btudness  of  selling  Intozl- 
•cating  Uqoor  in  local  option  territory  merely 


on  the  proof  of  two  sales,  but  there  must  be 
proof  of  the  following  of  the  business  aa  sacb. 
—Sain  T.  State.  148  S.  W.  566. 

INVENTORY. 

See  Insurance,  |  83B. 

INVOLUNTARY  DISMISSAL 

See  Dismissal  and  Nonsuit,  H  44-76. 

JEOPARDY. 

See  OrlnUnal  Law.  H  198%,  19Sb 

JOINDER. 

See  Action,  (  47. 

JOINT  ADVENTURES. 

18  (Tex.Civ.App.)  Where  two  persons  agree 
with  one  another  to  make  a  joint  purchase  of 
goods,  but  tbe  contract  is  made  in  the  name 
of  one  of  them,  the  other  is  not  a  necessary 
party  plaintiff  in  an  action  for  breach  of  the 
contract.— Kreisle  v.  Wilson.  148  S.  W.  1132. 

Where  plaintiff  contracted  in  his  own  name 
to  purchase  grass  from  defendant  which  de- 
fendant failed  to  deliver,  plaintiff  was  entitled 
to  recover  the  entire  loss  sustained,  though  an- 
other was  jointly  interested  with  htm  m  the 
purchase  and  was  to  receive  half  tbe  profits; 
the  amount  to  be  paid  to  such  person  not  be- 
ing an  item  of  expense  to  be  deducted  from 
plaintifTs  damages.— Id. 

JOINT  TENANCY. 

See  Tenanej  In  Common. 

JUDGES. 

See  C!onBtitatlonal  Law,  1  80;  Exceptions,  BiU 
of,  I  68;  Justices  of  the  Peace;  Taxation.  I 
766, 

z.  APFonmcEirT.  otaufioation. 

AND  TEHlniE. 

1 7  (Ky.)  Presidential  electors  are  state  offi- 
cers, and  so  one  appointed  as  judge  until  the 
next  genetal  election  of  state  officers  cannot 
hold  over,  because  at  the  next  general  election 
presidential  electors  oi^  are  to  be  selected.— 
Hodge  T.  Brraa,  148  8.  W.  21;  MarahaU  v. 
DiUon,  Id.  W. 

XIX.  RIGHTS,  POWERS,  DOTIE8,  AND 
UABIUTXEB. 

S25  (Ky.)  Under  Laws  191T>,  c.  3,  S  2^  au- 
thorizing the  Governor  to  appoint  a  special  judge 
to  try  a  case  which  the  regular  judge  cannot 
try,  and  giving  the  special  judge  all  the  powers 
of  a  regular  judge,  a  special  judge  so  appointed 
is  not  limited  in  his  powers  to  the  term  at 
which  he  was  appointed,  but  may  try  the  case 
at  a  spedal  term  called  by  him  for  that  pur- 
pose.— Phillips  V.  Phillips,  148  S.  W.  61. 

S  36  (Ky.)  A  judge  acting  In  a  judicial  capac- 
ity within  tbe  scope  of  his  jurisdiction  is  not 
civilly  liable  for  any  action  be  may  take,  though 
he  acta  illegally  or  erroneously,  unless  be  acta 
from  an  impure,  malicious,  or  corrupt  motive- 
Willis  V.  Linn,  148  S.  W.  11. 

Where  the  court  quashed  the  writ  In  forcible 
detainer  for  failing  to  aver  that  defendant  was 
a  tenant  of  plaintiff,  and  permitted  plaintiff  to 
amend  in  that  respect,  and  gave  defendant  six 
days'  preparation  for  trial,  tbe  action  was  le|^, 
though  irregular;  and  defendant  could  not  re- 
cover damages  against  the  judge. — Id. 

JUDGMENT. 

See  ^peal  and  Error,  ||  80.  ^  106,  122,  672, 
1078;  Conrta,  H  27.  281;  Divorce,  i  167; 
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Execntion;  Executors  ud  AdminlstratorSj^ 
262;  Habeas  Corpus;  Insane  Persons,  SS  26, 
100;  Jastices  of  the  Peace,  §  119;  Umitation 
of  Actions,  I  84;  Mechanics'  liens,  i  806; 
Mortgages,  i  608^;  Time,  {  11. 

IV.  BT  DEFAUI.T. 

(B)  OitenlMs  or  Settlns  Aside  Default. 

S  143  (Ark.)  That  tbe  case  was  docketed  in 
the  wrong  division  of  the  court,  and  with  a 
mistake  in  the  name  of  the  plaintiff,  was  not 
Bufficient  to  cause  defendants'  attorney,  employ- 
ed to  defend  a  case,  for  them,  to  be  mialea,  so 
as  to  entitle  them,  at  a  subsequent  term,  to  va- 
cation of  the  default  judgment,  where  it  was 
the  only  pending  case  against  them,  and  he 
knew  of  IL — Bladcstad  Mercantile  Co.  t.  Bond 
ft  Osborne,  148  S.  W.  262. 

▼X.  ON  TBIAXi  OF  XaSUES. 

(O)  CoBtomltr  t*  ProeeMt  Pleadiaaca* 
■*r«MiC>,  mnA  Terdtot  or  KlndiHss. 

S25I  (Ark.)  In  replevin  for  lumber  which 
plaintiff  claimed  to  own,  and  which  defendant 
claimed  belonged  to  a  third  person,  subject  to 
his  lien  as  a  laborer,  a  judi;:ment  for  defendant 
and  agnlnat  plaintiff  merely  for  a  stipulated 
sum  held  eiToneous.~ColviD  T.  SoQthem  Lani- 
ber  Co..  148  S.  W.  496. 

{251  (Tex.CiT.App.)  A  Judgment  in  garnish- 
ment proceedings  relieving  the  gamiabces  from 
tbe  effect  of  a  judgment  held  ineffective,  aa  be* 
yond  the  scope  of  the  pleadings.— Looney  v. 
Pope,  148  S.  W.  1170. 

S  256  (Ky.)  Where  a  verdict  is  against  one  of 
two  defendants  jointly  saed  and  severally  liable, 
and  there  is  no  finding  as  to  the  other,  such 
other  defendant  is  not  necessarily  entitled  to  a 
judgment  in  his  favor;  but,  when  the  silence 
as  to  him  in  the  light  of  the  record  clearly  im< 
pliea  an  intention  to  find  in  his  favor,  judgment 
should  be  entered  for  bim. — CheaapeaKe  &  O. 
Ry.  Co.  V.  Booth,  148  S.  W.  61. 

8  256  (Mo.App.)  Where  tbe  court  makes  a 
special  finding  of  facta,  a  Judgment  not  sup- 
ported by  the  findings  is  erroneous. — I^san  Ad- 
vertising Co.  v.  Castleman,  148  8.  W.  438. 

Where  the  court  found  specially  an  agree- 
mc-nt  for  tbe  sale  of  goods  within  the  statute 
of  frauds,  but  did  not  find  that  any  memoran- 
dum in  writing  was  made,  that  anything  was 
given  In  earnest,  or  in  part  payment,  or  that 
the  buyer  received  and  accepted  a  part  of  the 
goods,  a  judgment  for  tbe  seller  was  unsap- 
ported  by  the  finding.— Id. 

A  finding  of  fact  by  the  trial  court,  not  con- 
stftntlng  a  memorandum,  and  which  was  des- 
ignated by  the  court  in  its  record  entry  as  a 
finding,  and  treated  by  the  parties  as  socb  in 
their  briefs  on  appeal,  had  the  effect  of  a  find- 
ing, though  not  requested  pursuant  to  Rer.  St. 
1909.  i  1972,  and  hence  the  judgment  must 
conform  thereto.— Id. 

IX.  opENnra  ob  vaoatiho. 

8  392  (Ark.)  Evidence  in  an  action,  under 
Elrt>y*8  Dig.  I  4431,  to  set  aside  a  judgment, 
held  to  warrant  the  conclusion  that  defendant 
in  a  settlement  misled  plaintiff  and  her  counsel, 
causing  them  to  believe,  without  negligence, 
that  all  matters  between  the  parties  were  set- 
tled and  closed,  and  so  constituted  a  lei^  fraud 
in  subsequently  procuring  the  judgment.r-Qniff> 
ley  V.  Hammond,  148  S.  W.  276. 

Evidence  in  an  action  to  set  aside  as  pro- 
cured by  fraud  a  Judgment  obtained  on  a  coun- 
terclaim for  malicious  institution  of  suits  held 
to  satisfy  the  requirement  of  Kirby's  Dig,  { 
4434  of  showing  a  valid  defense  to  the  counter- 
claim.—Id. 

X.  EQUITABIf  BEUEF. 

(A)  Hatnrc  of  Remedr  and  Oromnds. 

1 443  (Mo.)  Fraud  will  vitiate  even  the  moat 
aolenm  tranaactioiis,  and  Judgmmts  of  leoozd 


may  be  set  aside  becanae  of  fimiid.r-I>omBei 

V.  Dorrance,  148  8.  W.  94. 

8  447  (Ark.)  Under  Kirby's  Die  H  4431, 
subd.  6.  4434,  mere  incompetency  of  a  plaintiff 
or  defendant  will  not  warrant  tbe  vacailon  irf 
a  judgment,  onless  there  is  a  valid  defense  to 
the  action.— Hare  v.  Ft.  Smith  &  W.  R.  Co, 
148  S.  W.  1038. 

(B)  jr«rladl«tlw  «d  Prooeedl»gfc 

1457  (Ark.)  Ordinarily,  In  an  action  to  an- 
nnl  a  judgment,  all  paraes  to  the  proceedings 
Bougbt  to  be  avoided  are  necessary  parties.— 
Hare  t.  Ft  Smith  &  W.  B.  Co.,  148  &  W. 
1038. 

XL  COIXATERAX.  ATTACK. 

(B)  OroaKds. 

i  490  (Tez.CSv.App.)  Where  the  defects  in  the 
service  of  process  do  not  deprive  the  court  (rf 
jurisdiction,  and  its  Judgment  is  voidable  only, 
the  Judgment  cannot  be  collatefally  attoekodw— 
Batjer  t.  Roberta,  148  S.  W.  841. 

Xm.  MEBOEK  Aim  BAR  OF  OAUBBS 
OF  AOTIOR  AXD  DEFEBSBS. 

(B)  Caaaes  of  AetSoM  wad  Dcfenaea  Mmwg^ 
•d.  Barred,  or  OoBoladod. 

{585  (Tex.Civ.App.)  Evidence,  In  an  action 
against  a  district  clerk  on  ids  bond,  showing 
previous  judgments  rendered  against  plaintiff 
on  same  issues,  held  to  authorize  tbe  conn  to 
direct  a  verdict  for  tbe  defendants.— Kraegel  t. 
Rawlins,  148  S.  W.  848. 

xnr.  ooBoz.iraivEHEM  of  adjudi- 

OATIOH. 
<B)  Penrau  CoaelvdoA* 

{679  (Tex.Civ.App.)  Where    two  pcrsoos 

agree  with  one  another  to  make  a  joint  pnr- 
chnse  of  goods,  but  the  contract  is  made  in  the 
name  of  one  of  them,  a  jadgment  in  favor  of 
the  latter,  in  an  action  in  which  the  other 
joint  adventurer  is  not  made  a  party  plain* 
tiff,  is  conclusive  as  to  the  rights  of  both. — 
Kreisle  v.  Wilson,  148  S.  W.  1132. 

{681  (Ky.)  Under  Ky.  St.  I  2346,  where  a 
devisee  nnder  a  foreign  will  woa  auDdged  liy 
an  Indiana  court  to  have  taken  tbe  fee.  a 
judgment  quieting  title  in  fee  as  against  tbe 
children  of  his  brothers  and  sisters  in  no  way 
affected  tbe  right  of  any  children  that  be  might 
have,  although  it  had  the  effect  to  vest  in  him 
all  the  interest  In  the  land  held  by  the  parties 
to  such  action. — Thompson  v.  Penn,  148  B.  W. 
S3. 

(O)  Matters  Coaelndcd* 

{744  (Tex.CiT.App.)  Where,  in  an  actton  to 
recover  part  of  a  tract  of  land,  where  tbe  de-- 
fendant  admitted  that  plaintiff  was  entitled  to 
the  proceeds  of  the  Bale  of  the  land  in  excess 
of  $4,000,  a  judgment,  decreeing  that  plaintiff 
"has  no  intereat  whatever  in  the  land  herein 
sued  for,"  and  decreeing  titie  to  defendant,  did 
not  preclude  plaintiff's  right  under  the  aaiee- 
ment  admitted  by  defendant.-^inuldren  t.  Tate, 
148  S.  W.  843. 

XVU.  FOBEIOB  nBOMEBTB. 

1818  (Mo.App-)  The  role  that  a  judsment  of 
a  court  of  a  mater  state  and  recognized  oa  Talid 
by  tbe  courts  of  that  state  will  be  given  full 
faith  and  credit  does  not  apply  where  there  has 
been  no  service  of  process  and  no  entry  of  ap- 
pearance.— Central  Pennsylvania  Conference 
Educational  Society  of  tbe  Methodist  Bpiscu- 
pal  Church  v.  La  Rue,  148  S.  W.  152. 

g  822  (Mo.App.)  A  jadgment  by  a  protliono- 
tary  in  a  foreign  state  entered  as  duly  aotltor- 
ised  la  a  writing  evidencing  defendanfa  debt, 
and  containing  a  confesaion  of  judgment,  will 
be  given  fall  faith  and  credit  in  MiaaourL— 
Central  P«in«rlvnala  OmferaKM  BdnixtioBal 
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Sodety  of  tbe  Methodist  S^lKcval  Ghmch  t. 
Lft  Rue,  148  S.  W.  152. 

An  inBtrument  containing  a  confession  oi 
jadgment  held  not  to  show  on  Its  face  tbe  sum 
due  which  can  only  be  ascertained  on  judicial 
inqalry,  and  a  judgment  entered  by  a  protbono- 
tary  in  a  foreign  state  will  not  be  ^ven  full 
faitti  and  credit  In  Missoori.— Id. 

1 829  (Tex.C3T.App.)  The  rale  that  a  judg- 
ment, reciting  service  of  process  on  defendant, 
cannot  be  coDaterally  attacked,  does  not  apply 
to  a  foreign  jndgment,  which  may  be  collaterally 
attadEed  lor  any  defect  showing  lach  of  juris- 
diction, and  a  federal  conrt  judgment  is  in  such 
a  sense  a  foreign  judgment— Batjer  v.  Boberti, 
148  S.  W.  '841. 

Process  in  a  federal  conrt  to  foreclose  a  mort- 
gage was  not  served  on  defendant  until  after 
return  day.  A  motion  for  a  decree  pro  confesso 
was  heanl  several  months  thereafter.  Final 
judgment  was  subsequently  entered.  Held  not 
subject  to  collateral  attack.— Id.  ^ 

JUDICIAL  NOTICE. 

8««0rimlniaLaw.  iSM;  SMdence,  H  5-48. 

'  JUDICIAL  SALES. 

See  Executors  and  Admlniatrators,  i  324;  Taz- 
tioD,  H  G71,  734,  766. 

1 37  (Mo.)  A  combination  to  depress  biddliu 
at  a  judicial  aale  i»  against  public  policy,  and 
the  sale  may  be  vacated.-^nnck  v.  Missouri 
Lumber  ft  Mining  Co,,  148  S.  W.  OOB. 

JURISDICTION. 

See  Appearance;  Bankruptcy,  |  895;  Certiora- 
ri; Counties,  1$  53,  fit:  Courts;  Criminal 
Law,  i  1020;  Divorce,  f  214;  Drains,  1  14; 
Executors  and  Administrators,  I  324;  Habeas 
Corpus,  f  27:  Judgment,  {  820;  Justices  of 
the  Featw;  Municipal  Corporations,  |  592; 
BaUroada,  |  S2. 

JURY. 

See  Criminal  Law,  »  741-829,  803-86B,  928, 
967,  1124,  1162,  1174;  Grand  Jury. 

IV.  flintfMOKIMO.  ATTEin>AKCE.  D». 

CHARGE.  Aim  COMPEN. 
SATZOH. 

1 58  {Tex.Cr.App.)  Jury  wheel  law  *eW  con- 
etitutional.— Lee  v.  State,  148  S.  W.  706. 

1 67  (Tex.Cr.AppJ  The  failure  of  the  court 
to  administer  to  omcers  sammoning  Jurors  not 
selected  by  jury  commissionerB  the  oath  requir- 
ed by  Saylea'  Ann.  Civ.  St.  1897.  art  3184,  If 
error.— Sewall  v.  State,  148  S.  W.  668. 

V.  OOMPETENOT  OF  JVHOBS,  OKAL- 

UHOEB,  AXD  OBJEcnmra. 

1 90  (Tex.Cr.App.)  A  Juror,  who  states  that 
he  Is  a  warm  personal  friend  of  one  <tf  the 
state's  principal  witnesses,  and  who  states  that 
he  does  not  know  accused  or  his  principal  wit- 
nesses, and  who  declares  that  be  can  give  ac- 
cused a  fair  and  impartial  trial,  is  not  disquali- 
fied.-«ile8  v.  State,  148  S.  W.  317. 

S97  (Tex.Cr.App.)  Under  Code  Cr.  Proc 
1^6,  art.  673,  relatine  to  bias  or  prejudice,  it 
would  not  be  ground  for  a  challenge  for  cauae 
that  a  Juror  bad  been  told  by  his  brother,  who 
served  as  juror  in  a  previous  trial  of  the  in- 
dictment, that  accused  was  guilty,  where  he 
stated  taat  bis  brother's  opinion  would  not 
influence  him.— Harris  v.  State,  148  S.  W. 
1074. 

1 107  Crex.Cr.App.)  Jurors  were  subject  to 

challenge  for  cause  in  a  murder  case,  where 
they  stated  that  they  had  conscientious  scru- 
ples against,  and  would  not  impose,  the  death 


penalty  on  circumstantial  evidence. — Grant  T. 
State.  148  S.  W.  780. 

{  109  (Tenn.)  An  officer  in  charge  of  tlie  Ju- 
ry having  reported  that  two  <A  them  in  a  con- 
versation apart  stated  that  they  had  made  up 
their  minds,  the  court  properly  removed  them : 
a  separate  examination  in  court  bringing  a  de- 
nial, but  c<mflicting  statements,  from  tngm. — 
Hu^M  T.  State,  148  S.  W.  648. 

{110  (Tex.Cr.App.)  One  accused  of  murder 
Is  not  entitled  to  complain  of  the  sustaining  of 
challenges  for  cause  to  jurors,  where  he  had 
several  unexhausted  peremptory  diallenges.— 
Grant  t.  State.  148  8.  W.  760. 

JUSTICES  OF  THE  PEACE, 
m.  orm  jubisdictiok  and  av- 

THOBITT. 

1 45  (Tex.Ctv.App.)  In  an  action  for  rent, 
a  cross-action  pleading  |4S7.06  damages 
through  plaintiffs  failure  to  repair,  and  asking 
judgment  canceling  the  rent  account  "and  for 
tlie  further  sum  of  $200  damages,  tbe  same 
being  the  jurisdictional  amount  of  the  jus- 
tice court,"  states  a  cause  of  action  beyond  tbe 
Jurisdiction  of  a  justice  court— Jolm  B.  Mor- 
rison Co.  V.  Harrell,  148  S.  W.  1122. 

TV.  PBOOEDUBE  IN  CIVH.  0A8E8. 

198  (Mo.App.)  Failure  to  file  the  instrument 
sued  on  in  justice  court  is  not  JurisdictionaL— 
Young  Men^s  Christian  ' Ass'n  ot  Carthage  t. 
Morrow,  148  S.  W.  952. 

8  119  (Mo.App.)  A  judgment  of  a  justice  of 
tbe  peace  in  a-  mechaQic's  lien  case  held  valid 
as  to  personal  judgment  awarded  against  de* 
fendant  contractor,  though  void  as  to  the  lien 
awarded  because  tbe  amount  involved  exceeded 
the  justice's  mechanic's  lien  jurisdiction. — Clark 
Williams  Realty  Co.  v.  Briggs,  148  S.  W.  147. 

V.  REVIEW  OF  PB0CEEDIK08. 
(A)  Appeal  and  Brrov. 

1 167  (Tex.Civ.App.)  Where  an  action  is 
brought  in  justice  court  against  two  defendanta 
as  individuals,  or  against  them  Jointly  and 
severally,  the  plaintiff,  on  appeal  In  the  coun- 
ty court,  may  dismiss  as  to  one  and  seek  re- 
covery against  the  other  alone. — Grayson  v. 
HoUingswortb,  148  S.  W.  1135. 

I  174  (Mo.App.)  Where  the  instrument  sued 
on  is  not  filed  in  the  justice  court,  it  may  be 
filed  after  appeal  in  the  circuit  court — Young 
Men's  Christian  Ass'n  of  Carthage  v.  Morrow, 
148  S.  W.  952. 

S174  (Mo.App.)  Under  Rev.  St  1909,  U 
7SS6.  7687,  tbe  dismissal  of  a  joint  plaintiff 
after  an  appeal  from  a  justice's  judgment  Md 
erroneous.— Clark  v.  Zane,  148  S.  Vf.  967, 

JUSTIFIABLE  HOMICIDE. 

See  Homidde,  H  109-126. 

KANSAS  CITY  COURT  OF  APPEALS. 

See  Courta,  {  231. 

KNOWLEDGE. 

See  False  Pretenses,  t  22;  Municipal  Corpora- 
tions, |{  806,  807,  822. 

LACHES. 

See  Appeal  and  Error,  |  797;  Mandamus.  | 
14S:  Taxation,  |  805. 

LAKES. 

See  Navigable  Waters,  S  37. 
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LANDLORD  AND  TENANT. 

See  CostSiJ  S4:  Eniinent  Domain,  |  177;  Trea- 
paw  to  Try  Title,  |  44;  Venue,  |  21. 

Vn.  FBEMZ8ES  AlfS  EN JOYKEHT 
AMD  trSE  THEREOF. 

(B)  PoaacMlon,  EBjojrmeni,  and  Uae. 

S  128  (Tex.CIv^pp.>  A  tenant  having  knowl- 
edge of  the  refusal  of  ft  third  person  to  vacate 
a  part  of  the  land,  who  takes  possession  of  the 
remainder  without  ootifyiog  the  landlord  of  the 
facts,  held  bound  bv  his  acts.— Nordlcatt  T.  Al- 
len, 148  S.  W.  60t. 

(F)  BiTleHoa* 

1 172  (Bfo.App,)  Ad  actual  eviction  exists 
where  the  lessor  wrongfally  enters  apon  the 
leased  premises,  and  b;  amrmative  acts  de- 
prives the  lessee  of  the  beneficial  use  thereof, 
either  in  whole  or  in  part— Dolph  v.  Barry,  148 
S.  W.  196. 

A  constructive  eviction  la  where  a  lessor  does 
some  set  or  omits  to  perform  some  obligation 
imposed  upon  him  by  the  lease,  as  the  result  of 
which  the  lessee's  possession  and  beneficial  en- 
jo^ent  of  the  premises  are  interfered  with. 

Where,  by  reason  of  a  landlord's  omission  and 
refusal  to  repair  the  roof  of  a  leased  storeroom, 
it  became  untenantable,  the  lessee  was  justified 
in  abandoning  the  premises  and  refusing  the 
further  pajTnent  of  rent  therefor:  the  act  of 
the  landlord  constituting  an  eviction. — Id. 

§  180  (Ark.)  Evidence,  in  an  action  for  dam- 
ages for  eviction  from  leased  premises  held  suf- 
ficient to  support  a  verdict  of  $80  for  plaintiff. 
— Harmoa  v.  Fiye,  148  S.  W.  269. 

Vm.  BERT  AMD  ADVAMOE8. 

(A)  BiirlitB  mbA  Uabllltlea. 

{  190  {Mo.App.)  Where  an  eviction  is  only 
constructive,  there  is  no  suspension  of  the  en- 
tire rent,  unless  the  tenant  abandons  the  en- 
tire premises.— Dolph  v.  Barry.  148  S.  W.  196. 

I  195  (Mo.App.)  Where  a  lessee  abandons  the 
leased  premises  and  noti6e8  her  sublessee  to 
vacate,  and  the  lessor  then  requests  the  sub- 
lessee to  remain,  the  lessor  thereby  waives  bis 
right  to  insist  upon  a  full  abandonment  of  the 
premises  before  the  entire  rent  is  suspended.— 
Dolph  v.  Barry,  148  S.  W.  196. 

S2II  (Mo.App.)  Where  a  lessee  by  reason  of 
the  lessor's  failure  to  keep  the  premises  in  a 
tenantable  condition  abandons  the  first  story, 
hut  not  the  other  two  stories  of  the  building, 
she  is  entitled  to  a  pro  rata  abatement  of  tlie 
rentr-Dolph  T.  Barry,  148  S.  W.  196. 

<B}  Aotloma. 

I  229  (Mo.App.)  Bev.  St.  1909,  |  7896,  rela- 
tive to  attachment  for  rent  where  the  tenant 
is  removing  his  property,  held  applicable  to  a 
tenant  caring  on  business  as  a  merchant  and 
selling  his  stock  from  day  to  di^^^hafer  T. 
Boberts,  148  S.  W.  393. 

IX.  BE-mrTBT  AMD  BECOVERT  OF 
F088E8SIOM  VT  IiAlfDLOBD. 

{291  (Ky.)  The  affidavit  in  forcible  detainer 
must  allege  that  the  person  proceeded  against  is 
the  tenant  of  plainUff.— Winis  t.  Linn,  148  S. 
W.  11. 

Under  Civ.  Code  Frac.  f  184,  the  court,  quash- 
ing the  writ  in  forcible  detainer  because  of  a 
defect  in  the  affidavit,  may  permit  an  amend- 
ment to  the  affidavit,  though  the  better  prac- 
tice is  to  require  a  new  affidavit  containing  the 
necessary  allegation. — Id. 

A  verdict  of  guilty  was  sufficient  in  forcible 
detainer,  where  there  was  but  the  single  Issne 
of  guilt  or  innoceDcar-U. 


X.  BEMTIMO  OM  8HABTM. 

1 33 1  (Tex.Giv.App.)  A  tenant  on  sharea  not 
permitted  to  make  a  crop  is  entitled  to  recover 
the  reasonable  cash  market  value  of  his  share 
of  the  crop  that  he  could  and  would  have  res- 
Bonably  raised,  less  any  sum  which  he  may  bare 
or  might  have  earned  otherwise  during  the  pe- 
riod of  the  contract ;  bnt,  where  there  is  evidence 
that  the  expenditure  of  money  or  the  hiring  of 
help  would  have  been  necessary  in  making  the 
crop,  the  expenses  of  producing  his  share  must 
be  deducted.— Brooks  v.  Davis,  148  S.  W.  1107. 

A  contract  for  renting  on  shares  provided 
that  the  landlord,  in  consideration  of  assistance 
from  the  tenant  and  his  family  in  gatherinc 
crops,  rented  to  the  tenant  a  tract  of  land  with 
dwelling  for  a  specified  period  on  shares.  The 
tenant  in  part  performed  the  consideraticm  to 
the  benefit  of  the  landlord.  Beld,  that  the  land- 
lord could  not  defeat  a  recovery  by  the  tenant 
for  damages  sustained  by  being  prevented  from 
making  a  crop  by  showing  only  part  petfbna* 
ance  m  the  condition.— Id. 

UNDS. 

See  PabHc  Lands. 

LARCENY. 

See  Animals,  IIO;  Burglary;  Criminal  Law.  I| 
112,  814,  1173;  Bobbery;  Witnesses,  {  337. 

I.  OrrBM8E8  AMD  BESPOirUBXIJTy 
TBEBBFOB. 

1 8  (Tex.Cr.App.)  Animals  on  their  accnstom- 
ed  range  are  in  the  possession  of  the  owner, 
and  one  who  takes  them  disturbs  the  owner's 
possession  and  is  guilty  of  lazoeny.— Dniat  t. 
State.  148  S.  W.  789. 

n.  PB08E0VTI0M  AMD  PUMUH. 
MEMT. 

tA>  ladletmeat  umA  Infonutlw. 

140  (Tex.Cr.App.)  It  is  proper  to  charige.  in 
a  prosecution  for  hog  theft,  that  the  jury  should 
convict  if  they  believed  that  the  offense  wa* 
committed  at  any  time  within  the  period  of 
limitations  before  the  flUng  of  iba  indictment, 
though  not  committed  on  or  abont  the  date 
charged  tberein^Brown  t.  State,  148  S.  W. 
SOS. 

(B)  Bvidenee. 

{  47  (Tex.Cr.App.)  In  a  prosecution  for  ti>rft 
of  cattle  marked  with  a  peculiar  brand,  testi- 
mony by  the  prosecuting  witness  that  his  fa- 
ther and  mother,  who  bad  owned  the  brand, 
were  both  dead,  and  that  he  was  their  »oIe 
heir  and  inherited  it.  was  admissible.^— Dugat 
V.  State,  148  S.  W.  789. 

{51  (Tex.Cr.App.)  In  a  prosecution  for  the 
theft  of  cattle,  where  it  appeared  that  accused 
kept  his  cattle  in  a  certain  pasture  and  bad 
been  about  the  pasture  a  few  days  before  tlie 
theft,  the  dicnmstance  that  the  stiAen  animal 
was  found  in  the  pasture  waa  admlsdble. — I>n- 
gat  V.  State,  148  S.  W.  789. 

1 55  (Tex.Cr.App.)  Ehridence  in  a  prosecntion 
for  the  theft  of  cattle  held  sufficient  to  sustain 
a  conviction.— Gotcher  v.  State,  148  S,  W.  5T4. 

ft  55  CTex.  Cr.  App.)  Evidence  in  a  pnoseca- 
tion  for  hog  theft  AeM  to  sustain  a  conviction. 
—Brown  v.  State.  148  S.  W.  808. 

1 55  (Tex.Cr.App.)  Elvidence  held  to  warrant 
a  conviction  of  the  theft  of  certain  bug^  whe<>U 
by  accused.— Cooper  v.  State,  148  S.  W. 

LAST  CLEAR  CHANCE. 

See  NegUsence,  |  8S;  BaUroads.  SI  888»  S4S; 
Street  Bailroada,  J  103. 

UW  OF  THE  CASE. 

See  Appeal  and  Brror,  1  1007. 
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LEASE. 

Se»  Landlord  and  Tenant 

LEGISLATIVE  POWEB. 

See  Constitntional  Law,  |  26. 

LEVEES. 

i  28  (Ark.)  When  die  owner  of  lend  lold  for 
levee  taxes  was  a  nonresident  served  only  by 
publication,  withoat  personal  service  on  a  ten- 
ant who  was  in  actual  posiiession,  as  required 
by  Laws  p.  88,  the  sale  was  void— Flat 

Kiver  Bealty  Oo.  t.  Turner,  148  S.  W.  lOlS, 

LEVY. 

See  Taxation,  S  SOI. 

LEX  LOCL 

See  Wflla,  |  436. 

LICENSES. 

See  Frauds,  Statute  of,  8  61 ;  Intoxicating  Uq- 
uors,  «S  64-78. 

I.  FOB  OCCUPATIONS  AND  PBIVI- 
LEOES. 

1 7  (Tex.C1v.App.)  Acts  30th  Leg.  (1st  Ex. 
Sess.)  c.  18,  as  amended,  imposing  a  tax  on  the 
gross  receipts  of  the  sales  of  pistols,  is  a  val- 
id  exercise  o£  the  police  power. — Caswell  & 
Smith  V.  State,  148  S.  W.  1159. 

A  statute  imposing  an  unreasonable  tax  on  a 
legitimate  business  nnder  the  guise  of  an  oc- 
cupation tax  ia  dnconstltntionar:  but  this  rule 
does  not  apply  to  occapations  which  are  detri- 
mental to  the  health,  morals,  or  good  order  of 
society.— Id. 

n.  m  BESFEOT  OF  RBAZ.  FBOF- 
EBTT. 

158  (MoJLpp.)  Where  defendant  made  a  cut 
and  levee  through  a  comer  of  plaintifTs  land 
with  plaintiff's  permission  and  assistance,  de- 
fendant became  a  purchaser  for  a  valuable  con- 
Gideration,  and  plaintiff  could  not  revoke  the 
licenae^tandstaff  v.  Bland.  148  S.  W.  180. 

LIENS. 

See  Mechanics'  Llena;  Mortgages,  {  109;  Ven- 
dor and  Purchaser,  |  289. 

1 3  (Tex.Clv.App.)  A  bank  furnishing  money 
to  pay  for  cotton  purchased  by  a  bnyer  held 
to  acquire  a  lien  on  cotton  bought,  good  as  be- 
tween the  parties  and  persons  having  notice ; 
the  bank  taking  tickets  issued  by  the  public 
weigher  as  representative  of  the  cotton  on 
agreement  that  any  bills  of  lading  issued  would 
be  delivered  to  it— Celeste  State  Bank  v.  Puck- 
ett.  148  S.  W.  331. 

I  16  CI^ex.Civ.App.)  The  lien  of  a  bank  for 
cotton  purchased  by  a  cotton  buyer  held  not 
waived  by  permitting  the  buyer  to  sell  the  cot- 
ton pursuant  to  a  contract  between  the  par- 
ties.—Celeste  State  Bank  v.  Pnekett.  148  S. 
W.  SSL 

LIFE  ESTATES. 

See  Eminent  Domain.  S  177;  Wills,  SS  614,  616. 

LIFE  INSURANCL 

See  Insurance. 

LIGHTS. 

See  Municipal  Corporations,  {J  807,  816. 


LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Time,  {  9. 

I.  STATUTES  OF  XAMITATIOK. 

(B)  UatUmtlons  Appllealkle  to  P«rtle«l«» 

Aetlona. 

128  (Mo.App.)  Right  of  testator  to  enforce 
subrogation  to  secure  payment  of  a  secured 
debt  of  his  insane  nephew,  which  testator  took 
up  to  preserve  the  property,  held  barred  after 
five  years  under  Rev.  St.  IWKJ,  g  18S0.— Petty 
V.  Tucker,  148  S.  W.  142. 

1 32  (Mo.App.)  An  action  for  the  building  of 
solid  railway  embankments  causing  a  permanent 
backing  np  of  surface  water  held  barred  where 
not  commenced  within  16  years.— <}orman  v. 
Chicago,  B.  A  Q.  R.  Co.,  148  S.  W.  1009. 

S  39  (Ky.)  The  lO-year  statute  of  limitation 
of  Ky.  St  I  2522,  held  to  apply  to  the  pro- 
bate of  a  wul.— Thompson  v.  Fenn.  148  S.  W. 
33. 

II.  COMPUTATION  OF  PERIOD  OF 
lilMITATION. 

(A)  AeonuU  of  Rl«kt  of  Aetloa  De- 
feiiKe. 

{ 55  (Mo.Apo.)  An  action  for  a  permanent 

nuisance  held  oarred  by  failure  to  bring  an  ac- 
tion within  the  period  of  limitation  after  its 
existence  and  discovery. — Gorman  v.  Chicago,  B. 
&  Q.  R.  Co.,  148  S.  W.  1009. 

(O  Personal  DUabUltleB  mnd  PrlvlleKes. 

172  (Ky.)  Under  Ky.  St.  S  2525.  children  of 
a  devisee  taking  a  remainder  held  entitled  to  10 
yean  from  the  time  they  arrived  at  age  to 
have  the  will  probated  in  this  state.— Thomp- 
son V.  Penn,  1^  S.  W.  S3. 

(B)  AbKence,  Konrcaldenee,  mmd  C«moe«l- 
meat  of  Peraon  or  Property. 

1 84  Crex.Clv.App.)  A  judgment  on  wMch  ex- 
ecution had  been  issued  Acid  not  a  cause  of  ac- 
tion within  tiie  purview  of  Rev.  St.  1895,  art. 
3367,  stopping  the  running  of  limitations  dur- 
ing the  absence  from  the  state  of  one  against 
whom  plaintiff  has  a  cause  af  action.— Spiller 
V.  Hollinger,  148  S.  W.  338. 

In  view  of  Rev.  St  1895,  arts.  2326a,  3361. 
a  judgment  on  which  no  execution  has  been  Is- 
sued within  12  months  after  rendition  held  a 
cause  of  action  nnder  article  8367,  stopping  the 
running  of  limitation  on  any  cause  of  action 
when  defendant  is  without  the  jurisdiction. — Id. 

Under  Rev.  St.  1895.  arts.  1664,  2326a,  3358, 
held,  that  a  judgment  on  which  execution  was 
first  issued  within  12  months  after  its  rendi- 
tion becomes  a  dormant  judgment  after  a  lapse 
of  10  years,  and  so  is  a  cause  of  action  within 
the  purview  of  article  3367.  stopping  the  run- 
ning of  limitations  on  any  cause  of  action  dur^ 
in|^  defendant's  absence  from  the  jnrlsdictl<m. 

<H)  Commcaaeiueut  of  AetloA  or  Otber 
ProcccdlBC 

$121  (Tex.av.App.)  Petition  against  one  de- 
fendant alone,  01ed  on  appeal  more  than  two 
years  after  the  filing  of  the  original  suit  and 
stating  that  this  defendant  was  an  equal  joint 
owner  of  the  lot  sold  and  liable  for  one-half  of 
the  commission  sued  for,  did  not  set  up  a  new 
cause  of  action,  and  hence  was  not  defeated  by 
a  plea  of  limitations.— Grayson  t.  Hollings-  - 
worth,  148  S.  W.  1135. 

m.  AOKNOWIiEDOBCEIfT,  HEW 
PBOanSE,  AND  PART 
PATMENT. 

I  146  (McApp.)  A  new  promise  to  reimburse 
testator  for  taking  up  the  secured  debt  of  an 


Tor  cases  la  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Indexes  set  same  tc^ie  and  section  (I)  NVHBBR 
148&W.-80 


Digitized  by 


CiMltatlMi  af  AotlnM     148  SOnTHWBSTBBZT  SBFOBTEB 


1266 


Inmne  person  Md  fauoffldoit  to  bar  Umtta- 
dons,  nnlen  In  writing  under  Rev.  St  1909, 
H  1889.  1909.— Petty     Tacker.  148  S.  W.  142. 

IT.  OPERATIOK  AND  EFFECT  OF 
BAB  BT  UmTATION. 

{  166  (Mo.App.)  A  property  owner  heJd  enti- 
tled to  recover  for  the  pollution  of  surface  wa- 
ter standing  on  his  property,  though  a  recovery 
for  the  condition  causing  the  surrace  water  to 
stand  is  barred  by  limitati(ma.-MTOrman  t.  Chi- 
cago, B.  &  Q.  B.  Co..  148  S.  W.  1009. 

1 174  (Ky.)  Any  devisee  in  a  will  may  main- 
tain a  proceedinic  to  .have  it 'probated  so  long 
aa  it  is  not  barred  by  limitationB,  although  oth- 
er devisees  may  be  barred  by  limitationB^ 
Thompson  v.  Penn,  148  S.  W,  33. 

The  rule  that  in  a  Joint  demise  by  several  all 
must  have  a  right  of  entry  not  barred  b;  the 
statute  of  limitations  or  none  can  recorer  does 
not  apply  to  coparceners  or  others  who  might 
maintain  a  several  action.— Id. 

V.  PIBADINO,  EVIDEJfOE,  TBIAL, 
AND  REVIEW. 

I  179  (McApp.)  Where  a  cause  of  action  al- 
leged was  barred  by  limitations,  but  for  a  new 
piomiM  which  must  have  been  in  writing  un- 
der Rer.  St.  1909.  S  1909,  the  petition  must  al- 
lege that  the  new  promise  was  in  writing.— Pet- 
ty V.  Tucker.  148  S.  W.  142. 

{180  (Mo.App.)  Where  a  petition  shows  the 
action  barred  t>y  limitations.  It  la  demurrable, 
nnlen  it  alleges  further  matter  of  exception 
wUcb  will  relieve  the  bar.— Petty  v.  Ta<^, 
148  &  W.  142. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  IS  169,  307. 

LIQUIDATED  DAMAGES. 

See  Damages,  ||  76-85. 

LIQUOR  SELLING. 

See  Intoxicating  Uqnors. 

LIS  PENDENS. 

1 24  (Tex.CIv.App.)  A  purchaser  from  part  of 
the  tenants  in  common  during  the  pendency  of 
their  suit  to  partition  the  property  is  bound 
by  the  judgment  rendered  in  that  case,  though 
not  actually  a  party.— Roeborough  t.  Cook,  148 
8.  W.  1120. 

LIVE  STOCK. 

See  Animals;  Carriers,  ||  219,  228:  Larceny,  f 
8;  RaUroade,  |  441;  Sales,  {  288;  Statutes, 
I  141. 

LOANS. 

Bee  Liens;  Wartbonsemen,  1 18. 

LOCAL  LAWS. 

8«e  Statutes,  H  7&-101. 

LOGS  AND  LOGGING. 

Sao  Treapaaa,  1 19. 

LOOKOUTS. 

■See  BaUroadB.  fS  367,  870. 

LUNATICS. 

See  Iniana  Persona. 

MACHINERY. 

See  Master  and  Servant,  |  281;  NegUgence,  U 
28,186. 

MAIMING. 

Be*  ICajliun. 


MALICE. 

See  Insane  Persons,  |  80l 

MALICIOUS  PROSECUTION. 

V.  ACTIONS. 

S  68  (Tex.Giv.App.)  Where  an  attaiduuent 
was  issued  and  levied  malicitmsly  and  witlu>ot 
probable  cause,  exemplary  damages  are  recof^ 
erable.— Carroll  v.  F&st  State  Bank  of  Drat 
son»  148  a  W.  8ia 

MALPRACTICE. 

Bee  Phjaldani  and  Bnrgeona,  { 1& 

MANDAMUS. 

See  Exceptions,  Bill  of,  |  63. 

I.  NATUBE  AND  OBOimDS  IN  OEN- 
EBAIu 

1 7  (Mo.)  Mandamus  is  a  discretionaty  writ, 
but  the  court  must  exendae  a  sound  discretion. 
— SUte  ex  rel.  Miseoorl  Olaai  Co.  t.  M^jaaUa, 

148  S.  W.  623. 

m.  JUUSDIOTION.  PBOGEBDIVOI, 

AND  BELIEF. 

{  143  (Mo.)  Where  a  cause  was  tried  on  ap- 
peal in  the  Springfield  and  St  Louie  Courts  of 
Appeals  without  raising  any  question  of  jum- 
dictiou  until  after  the  mandate  of  the  St.  Louis 
Court  of  Appeals,  and  the  entry  of  Judgmeot 
in  the  circuit  court  in  pursuance  thereof,  lach- 
es precluded  an  aggrieved  party  from  compel- 
ling by  mandamus  the  Court  of  Appeals  to  cer- 
tify to  the  Supreme  Court  the  cause  for  final 
determination.— State  ex  xeL  Miaaonri  Olaai 
Co.  ▼.  Bejnolda,  148  S.  W.  628. 

MANSLAUGHTER. 

See  Homidde,  |  48. 

MARKET  VALUE 

See  Bvidence,  |  474. 

MARRIAGE. 

See  Divorce;  Husband  and  Wifo. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  I  1060;  Carriers.  H 
283,  819;  Commerce;  Goorta,  I  489;  Death, 
IS  10,  31;  Evidence,  |  201',  Insaraace.  H 
146,  430,  665;  Intoxicating  Uauora,  1  236; 
Pleading,  C  64;  Telegrapha  and  TeMpbones. 
i  ID;  TriaJ.  |  296;  ^tneaaes,  |  888. 

m.  MASTER'S  LIABUJTT  FOB  XN- 
JUBIEB  TO  SEBVANT. 

CA)  HmtaM  mA  B3Et«aC  ta  Ocaovad* 

I  89  (Mo.App.)  The  employer  does  not  Insure 
his  employ^  against  dangers,  but  only  against 
injury  resulting  from  his  negligence.-^mart  v. 
Wabash  R.  Co.,  148  8.  W.  172. 

S  97  (Mo.App.)  Where  a  servant  engaged  in 
lacking  out  <Ma  ties  was  injured  in  consequence 
of  his  pick  slipping  out  of  a  rail,  which  resalled 
from  the  pick  being  dull,  k«ld,  that  the  master 
was  not  guilty  of  negligence;  there  being  notb- 
ing  to  show  toat  he  should  have  antidpated  tlie 
injury.— Lowe  v.  St  Lonis  &  S.  F.  R.  Co.,  148 
8.  W.  956. 

8  97  (Tex.Civ.App.)  Where  a  tie  being  un- 
loaded by  an  employ^  had  been  soaked  with 
creosote,  injury  to  the  employe's  eye  from  the 
tie  slipping  and  spatteriag  creosote  was  a  re- 
sult such  as  could  reasonably  have  been  aniici- 

ated  by  the  company.— Gulf,  C  4  S.  F.  Bj. 
.  T.  Smith.  148  S.  W.  8a& 
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(B)  Toola,  lfMUm«rr>  AnlUUM*.  mmA 
Plm«es  for  Worlc 

if  101,  102  (M(kAH>-)  A  muter  oeed  only  use 
ordinary  care  to  farnlah  his  Mrraots  with  rea- 
sonably safe  appliaQces,  and  what  is  ordi&ary 
care  depends  on  the  character  of  the  appliances 
and  tbe  danger  In  their  use. — Lowe  v.  St  Lools 
&  S.  F.  B.  Co.,  148  S.  W.  956. 

IS  lOi,  102  (Tex.)  An  employer  mnst  furnish 
a  Mife  place  tot  v<nk  and  reasonably  safe  tools 
and  cMiTeyanees  lor  transportation,  etc^Beck 
T.  Texas  Co..  148  S.  W.  29S. 

1 1 18  (Ky.)  Under  Ky.  St  S  2781.  and  at 
common  law,  an  operator  of  a  coal  niine  most 
keep  it  in  a  reasonab^  safe  condition  to  labor 
in.— Interstate  Coal  Go.  T.  Addinston,  148  8. 
W.  48. 

<0>  Hethods  of  WorlE*  Kwl**.  u4  Ordmw. 

t  130  (Mo.App.)  Ao  employer's  dnty  to  use  or- 
dinary care  for  his  employ^'  safety  extends  to 
methods  of  woA,  as  well  as  to  places  and  in- 
■tromentallties  In  whidi  and  with  whlcli  tli^ 
work^mart  t.  Wabash  B.  Co..  148  8.  W.  172. 

i  134  (Mo.At)p.)  Where  a  manufactoiing  com- 
paay  employed  servants  to  work  abotit  immense 
tables,  whidi  were  being  shifted  from  one  posi- 
tion to  another,  it  was  Its  datr  to  provide 
means  by  which  the  servants  woald  t>e  warned 
when  the  tables  were  to  be  moved.~Peppers  t. 
St  Louis  Plate  Class  Co.,  148  S.  W.  401. 

1 135  (Uo.App.)  Negligence  of  an  employer  in 
ordering  work  done  in  a  particular  manner  can- 
not be  inferred  where  it  appears  that  sach 
method  conformed  to  general  usage.— Smart  v. 
Wabash  R.  Co.,  148  S.  W.  172. 

I  141  (Mo~App.)  Where  a  manufacturing  com- 
pany employed  servants  to  work  about  immense 
tables,  wnicb  were  beius  shifted  from  one  posi- 
tion to  another,  it  owed  its  servants  a  duty  to 
provide  rules  for  the  protection  of  the  servants. 
—Peppers  t.  8t  Lou£i  Plate  Glass  Co.,  148  S. 

(D)  Waralav  and  lastraeuav  lerruc. 

1 153  (HoApp.)  A  master  mnst  warn  an  in- 
experienced servant  against  unknown  danger. — 
Maupiu  V.  MUler,  148  S.  W.  141. 

1 164  (Mo~A.pp.)  Where  an  adult  operator  of 
a  idaning  mill  knew  of  the  danger,  be  could 
not  recover  on  the  theory  of  tbe  master's  neg- 
ligent failure  to  warn  him  of  the  danger,  and 
the  mere  fact  that  he  was  blind  in  one  eye 
merely  required  him  to  exercise  greater  care.^ — 
Manpin  v.  Miller,  148  S.  W.  141. 

(F)  RislES  AsswBied  br  BcrTAMt. 

f  213  (Tex.)  A  railway  employ^  assumed  the 
rii^  of  being  Injured  through  slipping  and  a 
block  of  ice  falling  upon  him  while  attempting 
to  lift  a  block  weighing  about  100  pounds  from 
an  ice  box,  using  his  hands  In  tlie  absence  of 
hooks  or  other  appliance.— Powell  T.  Freeman, 
148  S.  W.  290. 

§  2 1 7  (Mo.)  Where  a  drillman  in  a  mine,  with 
knowledge  that  a  fulminating  cap  would  not  fit 
Id  tbe  drill  hole,  attempted  to  tamp  tbe  cap 
into  the  hole  with  an  iron  bar,  held  tnat  be  was 
not  entitled  to  recover  for  injuries  from  an 
explosion.— Traner  t.  Spbalexite  Mining  Co., 
148  8.  W.  70. 

1217  (Tex.)  If  injury  to  an  emp!oy4  through 
derailment  of  a  hand  car  on  which  ne  was  riding 
resulted  from  excesaive  speed  of  the  car,  his 
knowledge  of  the  car's  defective  condition  would 
not  preclude  his  recovery  on  the  ground  of  as- 
Bumod  risk.- Beck  v.  Texas  Co..  148  8.  W.  295. 

{221  (Ark.)  Where  an  employer's  superin- 
tendent promised  an  employ^  engaged  In  sawing 
atone  to  have  extra  supports  put  under  a  stone 
containing  seams,  the  employ^  did  not  assume 
the  risk  of  injuty  due  to  such  seams  by  pro- 
ceeding witli  tne  vrork,  unless  the  danger  was 


so  obvious  that  a  prudent  person  wotOd  not 
have  exposed  himselt  to  it^Ffellfor  Stone  Co. 
V.  Fotd,  148  S.  W.  016. 

(G)  OaatrlbatoxT  nevllveaee  of  BervKnt. 

I  281  CFex.)  An  employ^  is  not  guilty  of  con- 
tributory negligence,  where  he  relies  upon  the 
assurance  by  bis  emplc^er  or  a  vice  principal, 
as  to  the  safety  of  a  place  of  work,  tools,  ma- 
chinery, or  appliances,  or  upon  a  promise  to 
protect  and  gnard  the  empioy4  from  danger, 
unless  the  danger  is  so  obrious  or  imminent 
that  no  ordinarily  prudent  person  would  en- 
counter it— Beck  V.  Texas  Co.,  148  S.  W.  295. 

I  234  (Mo.)  Where  a  drillman  in  a  mine,  with 
knowledge  that  a  fulminating  cap  would  not  fit 
into  the  drill  bole,  attempted  to  tamp  the  cap 
into  the  hole  wftb  an  iron  bar.  held,  that  he 
was  not  entitled  to  recover  for  injuries  from 
an  explosion. — Traner  r.  Sphalerite  Mining 
Co.,  148  S.  W.  70. 

§  234  (Tex.Clv.App.)  Where  a  railroad  em- 
ploy£  while  unloading  ties  In  the  ordinary  man- 
ner i>ermitted  one  to  slip  from  his  hands  by 
reason  of  it  being  wet  with  creosote,  which 
condition  he  did  not  know  until  the  tie  slipped, 
and  as  a  result  creosote  was  spattered  in  his 
eye,  he  was  not  chargeable  wltti  contributory 
negligence.— Gulf,  0.  ft  8.  V.  By.  Co.  T.  Smith. 
148  S.  W.  820. 

1 236  (Mo.App.)  Where  a  servant  engaged  in 
picking  out  old  ties  was  Injured  in  consequence 
of  his  pick  slipping  oat  of  a  rail  caused  by  the 
dullness  of  the  pick,  and  it  appeared  that  the 
pick  had  slipped  out  before  without  causing 
injury,  itti.  that  he  was  guilty  of  contributory 
negligence  in  not  using  csre  for  his  own  safe^. 
—Lowe  T.  St  Louis  &  S.  F.  B.  Co.,  148  S.  W. 
956. 

S  243  (Mo.App.)  It  is  the  duty  of  tbe  servant 
to  obey  his  master's  orders,  ana,  it  Us  disobedi- 
ence causM  or  contributes  to  an  injury,  the 
servant  baa  no  right  of  action  against  the  ma»- 
ter.— Chenoweth  t.  Sutherland,  148  8.  W.  127. 

(H)  Aetloas. 

{256  (Tex.Civ.App.)  Where  the  petition 
does  not  disclose  ttiat  the  suit  Is  based  on  the 
federal  Employer's  Inability  Act,  "it  will  be 
held  that  puintiff  is  not  seeldng  recovery  for 
an  Injury  received  while  engaged  in  interstate 
commerce,  and  the  sufficiency  of  the  petition 
must  be  tested  by  the  state  law.— St.  Ijouis,  8. 
F.  &  T.  By.  Co.  v.  Seale,  148  S.  W.  1099. 

g  262  (Tez.CiT.App.)  Where,  in  an  action  in 
the  state  court  for  the  death  of  a  railroad  em- 
pIoy€,  plaintiffs  set  forth  in  their  petition  a 
fact  entitling  them  to  recover  under  tbe  stat- 
utes of  Texas,  and  the  defendants  did  not  plead 
the  federal  Employer's  Liability  Act,  defend- 
ants could  not  invoke  this  federal  statute  to 
defeat  the  plaintiffs'  right  of  recovery.— ^t 
l^uis,  S.  F.  St  T.  By.  Co.  t.  Seale,  148  S.  W. 
1099. 

1 265  (McApp.)  In  an  employe's  action  for 
injuries  from  the  unexpected  moving  of  a  table 
beneath  wtilch  he  was  working  theourden  was 
upon  the  employer  to  show  contiibntoty  n^ 
^|nce.-^e^^8  T.  St.  Louis  Plate  Olass  Co.. 

{265  (Mo.App.)  The  burden  of  proving  tbe 
negligence  of  a  master  in  failing  to  furnish 
reasonably  safe  appliances  rests  on  a  servant 
suing  for  an  injunr  received  in  consequence  of 
the  defective  appliances.— Lowe  t.  St.  Louis  & 
S.  F.  B.  Co.,  148  S.  W.  966. 

J 276  (Ark.)  In  an  action  for  the  death  of  a 
Iway  employ^,  erldence  on  the  qnestion  of 
the  negligence  of  defendant's  ei^neer  in  mov- 
ing tbe  cars  while  deceased  was  between  them 
held  to  support  a  verdict  for  plaintiff.— Midland 
Valley  B.  Co.  v.  Le  Moyne,  148  S.  W.  654. 

1 278  (Mo.)  Evidence  in  an  action  by  a  serv- 
ant engaged  in  blasting  and  injured  by  tbe  pre- 
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mature  explosion  of  a  shot  k«M  fnanfflcfent  to 
show  a  chnnge  In  tbe  powder  supplied  to  him 
by  tbe  master.— Tmner  v.  Sphalerite  Mining 
C!o.,  148  S.  W.  70. 

S  286  (Mo.)  Wbotber  a  railroad  company  neg- 
ligently  fftilpd  to  light  a  trestle,  so  that  work- 
men en^agpcl  ia  removing  a  wreck  near  by  and 
repairing  the  track  torn  up  by  the  wreck  coald 
see  it  and  prevent  tbelr  falline  over  the  em- 
bankment, held  for  the  jury.— Power  t.  Wa- 
bash R.  Co.,  148  S.  W.  611. 

g  286  <Mo.App.)  In  an  action  by  a  aervant  for 
personal  Injuries  received  through  the  breaking 
of  a  derrick,  the  question  of  tbe  negligence  oi 
the  master,  held,  under  the  evidence,  for  the 
jury.— Chenoweth  v.  Sutherland,  148  S.  W.  127. 

{286  <Mo.App.)  In  an  action  against  a  rail- 
road company  tor  Injary  to  a  freight  truckman 
while  Bssistl^  in  loading  a  switcfi  frog,  which 
weighed  2,000  pounds,  held,  under  the  evidence, 
a  jury  question  whether  the  company  was  neg- 
llgenL--Smart  v.  Wabash  B.  Co..  148  S.  W. 
172. 

g  289  (AriL)  Evidence  held  to  present  a  ques- 
tion for  tbe  jury  whether  an  employ^  injured 
while  sawing  a  stone  waa  negligent  in  failing 
to  discover  toe  seam  in  the  stone  and  in  failing 
to  guard  against  danger  therefrom. — PfeiSer 
Stone  Co.  t.  Ford,  148  S.  W.  616. 

Whether  an  employ^  who  waa  injured  by  a 

Eart  of  a  stone  be  was  sawing  rolling  over  on 
ia  hand  was  n^ligent  in  placing  his  hand  on 
the  itotte  held  to  be  a  qneation  for  tbe  jury. 
-Id. 

S  289  (Ark.)  Evidence  in  an  action  for  the 
death  of  an  employ^  held  sufficient  to  justify 
the  submission  of  the  questioh  whether  he  neg- 
ligently permitted  his  sleeve  to  be  caught  in  a 
belt— Thompson  v.  Southern  Lumber  Co.,  148 
S.  W.  537. 

1 289  (Ark.)  In  an  action  for  tbe  death  of  a 

railway  employ^,  evidence  iteld  to  present  a 
question  for  the  jury  whether  he  was  negligent 
in  going  between  the  cars  for  tbe  purpose  of 
uncoupling  them,  although  plaintiff  had  with- 
drawn her  claim  that  the  automatic  couplers 
teere  defective.— Midland  Valley  R.  Go.  v.  Le 
Moyne,  148  S.  W.  654. 

1289  (Mo.)  Whether  a  section  band,  engaged 
with  others  in  removing  a  wreck  near  a  tres- 
tie  and  repairing  tbe  track  torn  up  by  the 
wreck,  was  guilty  of  contributory  negligence  in 
attempting  to  pass  over  the  trestle  at  night, 
held  for  the  jury.— Power  v.  Wabash  R.  Co., 
148  S.  W.  611. 

g  289  (Mo.App.)  Id  an  action  against  a  rail- 
road company  for  injury  to  a  freight  truck- 
man received  while  assisting  in  loading  a  switch 
frog,  which  weighed  2,000  pounds,  held,  under 
the  evidence,  a  jury  question  whether  plaintiff 
was  guilty  of  contributory  negligence.— Smart 
V.  Wabash  H.  Co.,  148  S.  W.  172. 

1289  (Mo.App.)  Employ^  held  not  guilt;  of 
contributory  negligence  as  a  matter  of  law  in 
not  taking  precautions,  unless  he  knew  the  ta- 
ble bv  which  he  was  injured  was  liable  to  be 
moved  while  he  waa  beneath  it,  even  though  he 
knew  no  provisions  had  been  made  to  warn  em- 
ployes before  tables  were  moved.— Peppera  v. 
St.  Louis  Plate  Glass  Co.,  148  S.  W.  401. 

g  289  <Tex.)  In  an  action  for  injury  to  an  em- 

£\oy6  through  derailment  ol  a  hand  car  on  which 
e  was  riding,  whether  he  knew  the  danger  of 
derailment,  and  whether  he  was  guilty  of  con- 
tributory negligence,  held,  under  the  evidence,  a 
jur;  question.— Beck  v.  Texas  Co..  148  S.  W. 


8  291  (Ky.)  Where,  in  an  action  by  coal 
mfner  for  injuries  by  an  explosion  in  the  mine, 
the  employer  relied  on  a  contract  with  the 
miner  that  the  latter  would  maintain  proper 
openings  for  dust  and  gases,  and  ttie  evidence 
as  to  such  contract  was  conflicting,  an  instruc- 
tion that,  if  the  miner  made  audi  a  contract  and 
did  not  perf<«m  1^  the  mdict  must  be  for  the 


employer.  Mi  sufficIenUj  favorable  to  fbe  cm- 
glo^r.— Interstate  Coal  Co.  t.  Addington.  14S 

g296  (Aric.)  Instruction  on  contribntoty  u^- 
ligence  ««Id  to  have  amounted  to  a  peremptory 
instruction  for  defendant,  and  hence  to  have 
been  properly  denied  in  view  of  the  evidence. 
— MidUiDd  Yaliey  R.  Co.  v.  Le  Hoyoe,  148  & 
W.  664. 

IT.  T.TanTT.TTIEg  FOR  INJlTHm  TO 
TBTBO  PEIUIONS. 
(A)  Acta  or  Omlaslona  of  8erv«*t. 

f  303  (Ky.)  A  master  is  liable  for  tbe  tort  of 
an  insane  servant  wliile  acting  within  the  scope 
of  his  employment  and  engaged  in  the  master's 
busineflSr--Gheaapeake  ft  O.  Rt>  Co.  t.  Fian- 
daco^  148  S.  wTSb. 

(B)  Work  of  Independent  Oontraetor. 

1318  (Mo.)  A  contract  for  the  haoling  of 
pipe  to  be  placed  as  required  by  the  gas  com- 
pany does  not  make  the  hauling  company 
other  than  an  Independent  contractor,  where 
tbe  contract  contemplated  the  needs  of  tbe 
gaa  company  rather  than  any  superriiion  by 
that  comp^r-O'Hara  t.  udedo  QasH^t 
Co.,  148  S.  W.  884. 

g3l9  (Mo.)  Tbe  piling  of  pipe  In  a  dty 
street  ia  not  a  matter  so  imminently  dangerons 
that  it  could  not  be  intmated  to  an  indraendent 
contractor.— O'Hara  T.  Laclede  QaBlight  Co^ 
148  S.  W.  884. 

(0>  Aetlona. 

S  332  (Ky.)  On  evideora  in  an  action  against 
a  distillery  company  and  one  of  Its  em^oy«s, 
made  a  party  defendant,  for  personal  injuries 
to  a  tiiird  person,  held,  that  tbe  question  of 
whether  the  individual  defmdant  had  requested 
or  directed  plaintiff  to  go  tbe  way  he  did,  in 
reaching  the  point  at  which  the  accident  occur- 
red, was  for  the  jury.— Kentucky  IMatilleriea  St 
Warehouse  Go.  v.  Wella,  148  8.  W.  878^  38L 

MAYHEM. 

S  I  (Tex.Cr.App.)  The  word  "instnunent,**  in 
tbe  statute  punisning  the  disfiguring  of  the  i»er- 
8on  of  another  by  means  of  a  knife  or  other  In- 
strument, includes  carbolic  add.— Lee  t.  State. 
148  S.  W.  567. 

g5  (Tex.Gr.App.)  Evidence  hOd  to  justify  a 
conviction  of  disfiguring  the  itersoa  of  another 
by  throwing  carbolic  acid  Into  Ua  fact.— Lee  T. 
State.  148  S.  W.  607. 

MAYOR. 

See  Munidpal  Corporations,  U  168,  918,  92a 

MEASURE  OF  DAMAGES. 

See  Damages,  1 128. 

MECHANICS'  LIENS. 

See  JusUces  of  the  Peace,  g  119. 

n.  BIOHT  TO  UEW. 

(B)  SevTloes  Rendered  and  Mnterl«l«  V^m^ 

nlshed. 

g  44  (Tex.CiTApp.)  A  statute  giving  a  me- 
chanic's lien  for  labor  done,  or  materials,  etc.^ 
furnished  for  construction  or  repair  of  a  boild- 
ing,  does  not  give  a  lien  for  "meals." — Van 
Horn  Trading  Co.  v.  Day,  148  S.  W.  1129. 

g45  (Tex.Civ.App.)  The  statute  giving  a 
mechanic's  lien  for  labor  done  and  materials 
furnished  for  construction  or  repair  of  a  build- 
ing does  not  give  a  lien  for  "sundry  expenses'* 
or  for  "over  bill."— Van  Horn  Trading  Co.  t. 
Day,  148  &  W.  1129k 
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<D)  Fenoaa  Entitled  1m  GeMeraL 

1 88  (Tex.CiT.App.)  An  "original  contrac- 
tor" irithln  Me(&inics*  Ides  Law  (Bev.  St 
1896.  arts.  8294-3315)  is  on«,  who,  for  a  fixed 
price,  agrees  to  perform  certfun  work,  and  does 
not  include  persons  doing  carpentry  work,  etc., 
by  the  day.r-Tan  Horn  Trading  Co.  t.  Day,  148 
S.  W.  1128. 

m.  PBOOEEDnros  to  pebfect. 

8  132  (Tex.ClT.App.)  The  reqnirement  in 
Rev.  St  1896,  art  S296.  as  to  the  time  within 
which  mechanic's  lien  claims  most  be  filed,  is 
mandatory.— Van  Horn  Trading  Co.  T.  Day, 

148  s.  w.  im 

VX.  WAXVEB,  anOHABOB,  BELEA8B. 

ABD  SATI8FA0TIOK. 
(B)  Bond  or  Deposit  to  Provent  or  DIs- 

8  227  (Tex.GiT.App.)  A  sarety  oo  the  bond 
of  a  contractor  to  erect  a  school  bnilding  for  a 
district,  and  conditioned  for  the  satlsfactioa  of 
all  liens,  'held  not  liable  to  one  furnishing  labor 
and  materials  for  the  coDStmction  of  the  build- 
ing, since,  under  the  school  Law  of  1906,  |  86, 
no  lieu  can  attach  against  the  bailding.— Gamp- 
beU-Root  Lumber  Co.  T.  Smith,  148  S.  W. 

1196.   

Tlx.  ENTOBOEMIIMT. 

1305  (MoApp.)  In  a  salt  against  a  con- 
tractor and  the  owner  of  proper^  to  enforce  a 
mechanic's  lien,  plaintiff  can  obtain  a  personal 
judgment  against  his  contractor,  though  he  fails 
as  to  a  lieu. — Clark  Williams  Realty  Co.  t. 
Briggs.  148  S.  W.  147. 

I  307  (Tex.CiT.App.)  Filing  of  a  claim  for  a 
mecjianic's  lien  does  not  fix  a  lien  if  the  ac- 
count was  not  filed  in  time  nor  govern  claims 
not  Uenable,  as  affecting  Tenue  of  an  action 
againat  the  debtora.— Van  Horn  Trading  Co.  t. 
Uaj,  148  S.  W.  U29. 

MEDICINES. 

See  DngglBts. 

MENTAL  CAPACITY. 

See  Beleaae,  K  67.  68;  WiUs,  {}  88,  60,  824. 

MERCHANTS. 

See  Landlord. and  Tenant  S  229. 

MINES  AND  MINERALS. 

See  Master  and  Servant  U  US.  217,  234,  291; 
Waters  and  Water  Courses,  8  77. 

m.  07BKATI0H  OF  MXIfBS,  QUAB- 
BXBB,  AXD  WEXXS. 


(O  liiKhts 


Id    Liabilities    Imeldent  to 
Worlclnc 


f  123  (Ark.)  The  owner  of  a  mine  on  a  high* 
er  level  Aeli  not  liable  for  tiia  natural  flow  of 
water  to  a  mine  on  lower  level,  but  liable  for 
water  which  Is  caused  to  flow  upon  the  lower 
level  by  his  act— Spadra  Creek  Coal  Co.  v. 
Eureka  Anthracite  Coal  Co.,  148  S.  W.  644. 

On  fiicts  stated,  Acid,  that  the  owner  of  a 
copper  mine  was  neidigent  in  causing  water  to 
flow  into  a  lower  mine  and  liable  for  damages. 
—Id. 

I  1 25  (Ark.)  In  an  action  for  damages  caused 
by  flow  of  water  in  a  mine,  held,  that  a  verdict 
of  $1,000  was  not  excessive.— Spadra  Greek 
Coal  Co.  T.  Eureka  Anthracite  Ooal  Oos  148 
S.  W.  044. 


MINORS. 


See  Infants. 


MISREPRESENTATION. 

See  Brokers,  |  102;    Fraud;   Insurance,  i 
724;  Vendor  and  Purebaser,  |  128. 

MISTAKE. 

See  Contracts,  I  94;  Reformation  of  Instru- 
ments, H  19,  38. 

MONEY  RECEIVED. 

I  I  (Mo.App.)  Where  defendant  acting  as 
agent  negotiated  a  sale  of  realty  to  plaintiff, 
who  paid  the  consideration  to  the  priucipal, 
plaintiff  cannot,  in  assumpsit  for  money  bad 
and  received,  recover  against  defendant,  though 
the  principal's  deed  to  the  property  was  a  for- 
gery; it  being  necessary  to  show  that  the  mon- 
ey was  paid  to  defendant— Lang  T.  Friedman. 
148  S.  W.  092. 

MORTGAGES. 

See  Bankruptcy,  H  20,  398:  Crops,  I  7;  Hns- 
band  and  Wife,  gft  25,  40%;  Subrogation. 

I.  BEQimXTES  AXD  VAUDXTT. 

(C)  Bxeostlon,  and  Dellverr* 

174  (Ark.)  Evidence  in  an  action  to  foreclose 
a  oeed  of  trust  held  to  show  the  execution  of  the 
note  and  its  asBienment  for  value  before  ma- 
tority.— Parker  v.  Flowers,  148  S.  W.  247. 

in.  CONSTBUOTIOir  AHD  OPEKA- 
TION. 

(D)  Lion  and  Prlorltr. 

fi  159  (Uo.)  Parties  interested  In  property 
Acid  empowered  to  agree,  on  snffident  consid- 
eration, binding  at  least  among  themselves, 
that  a  foreclosure  sale  under  a  prior  mortgage 
should  be  subject  to  a  Junior  lien,  and  that  the 
latter  should  remain  a  Uen  on  the  property 
after  a  sale  under  the  former.— Brown  t.  Bar- 
ber, 148  S.  W.  892. 

VI.  TBANBFEB  OF  PBOPBBTT  MOBT- 
OAOBD  OB  OFEQITXTT  OP 
BBDBBKPnOR. 

S  292  (Tex.C^T.App.)  In  an  action  by  the  hold- 
er of  a  mortgage  note  against  a  purchaser  of  the 
land  who  assumes  payment  of  the  note,  in 
which  the  defendant  pleaded  that  the  makers  of 
the  note  had  fraudulently  represented  to  him 
that  the  land  was  incumbered  only  by  the  mort- 
gage, when  in  fact  it  was  covered  by  two  ven- 
dors' lien  notes,  aneh  lien  notes  were  admis- 
sible in  evidence,  aa  against  the  objection  that 
they  did  not  describe  the  land  Included  in  the 
mortgage,  where  the  two  descriptions  were  sub- 
stantially identical.— Britten  v.  J.  W.  Orowdus 
Drue  Co.,  148  S.  W.  360. 

Wnere  the  makers  of  a  mortgage  note  false- 
ly represent  the  incumbrances  upon  the  land 
sold  by  them,  and  induce  the  purchaser  to  as- 
sume tbe  payment  of  the  note  as  part  of  the 
consideration,  he  may  have  appropriate  equita- 
ble relief,  in  an  action  by  the  holder  of  a  note 
againat  mm  ana  tbe  makers.— Id. 

z.  roBBOi:.osimB  bt  aotiob. 

(A)  Hatave  and  Form  of  Hentedy. 

1 383  (Tez.Civ.App.)  A  suit  to  foreclose  a 
mortgage  is  a  suit  m  rem.— Batjer  t.  Boberts, 
148  Srw.  841. 

XI.  BEDEMPTIOK. 

{608>/2  (Tez.Civ.App.)  In  an  action  to  de- 
clare an  absolute  deed  a  mortgage  and  to  re- 
cover tbe  land,  or,  if  that  relief  could  not  be 
granted,  that  plaintiff  be  given  a  Judgment  for 
the  amount  received  by  defendant  on  a  sale  of 
the  land  to  codefendaut  less  the  amount  of  the 
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mortgage  debt,  the  court  tm  finding  that  the 
deed  was  a  mortgage  had  juriadiction  to  render 
th«  mon»  Judsment  as  prayed^Beaudiainp  t. 
Parrlih,  148  sTw.  838. 


MOTIONS. 

Hhrror,  H  80 

MOTIVE. 


See  Appeal  and  Error,  H  802,  S81,  6SB,  655; 
Pleading,  |  SSa 


See  Trial,  |  262. 

MUNICIPAL  CORPORATIONS. 

See  Carrier*,  {  12;  Conatitntlonal  Law,  {I  46. 
68,  206,  280;  Counties;  Coarta,  I  231:  Ded- 
ication; Eminent  Domain,  ${  41,  71,  123, 
128;  Estoppel,  I  90;  Evidence,  H  6,  12,  83, 
337:  Master  and  Servant  I  819 ;  Negligence, 
I  23;  Nuisance,  |  3;  Schools  and  School 
Districts;  Statutes,  (S  120,  188;  Street  Rail- 
roads; Taxation,  I  236:  Telegraphs  and 
Telephones,  |  7;  Trial,  H  186,  219,  258. 

L  OBEATIOH.  ALTEBATIOir,  fiZIST- 
ENOE.  AMD  DI8aOI.UTIOH. 

(B)  Territorial  Bxtent  and  SnbAt-rlsloiiB, 
Aanexatlon,  CoBBOlidatloB,  aad 
Dtvlsloa. 

136  (Ky.)  Where  property  subject  to  tum- 
vm  taxation  was  first  annexed  to  the  town  of 
Central  CoTington,  and  thereafter  the  wtire 
town  was  annexed  to  the  city  of  Covington, 
BQch  city  was  liable  for  the  turnpike  tax,  under 
Ky.  SLT  8058.— City  of  Covington  v.  Bossart, 
148  S.  W.  «8. 

H.  GOVEBKMENTAI.  POWERS  AKD 
FUNCTIONS  IN  OEZmitAI.. 

$60  (Mo.)  Manictpal  corporations  are  crea- 
tures of  statute,  and,  the  charter  of  the  city  of 
St  Iiouis  being  founded  on  the  express  provi- 
sions of  the  Constitution,  its  municipal  assem- 
bly which  was  created  under  the  authority  of 
Const,  art  9,  S  20,  providing  for-  a  house  of 
legislation,  is  a  legislative  assembly^^iilty  of 
St  Louis  T.  Atlantic  Qaarry  ft  GonatraetloB 
Co.,  148  S.  W.  94& 

IV.  PROCEEDIKOS  OF  OOUNCn  OB 
OTHER  OOVERNIN6  BODY. 

(B)  OrAlnances  anA  Br-lAWS  la  OeacraL 
8111  (Mo.)  St  Louis  ordinance  prohibiting 
the  operation  of  stone  quarries  without  special 
permission  is  invalid  as  special  legislation  in 
view  of  Const  art  4,  S  53.— City  of  St  Louis 
v.  Atlantic  Qaarry  ft  Conatmctioa  Co.,  148  S. 
W.  948. 

OmOEBS.  AOEHTS.  AMD  BM. 

pLo-rts. 

(A)  Hnnlelpal  Ollloera  Im  Oeavral. 

S  168  (Tenn.)  The  powers  of  the  mayor  of  a 
manicipality  depend  wholly  on  the  charter 
thereof  or  act  of  incorporation  and  valid  by- 
laws passed  in  pursuance  thereof.— Weil,  Both 
ft  Oo.  T.  Town  of  Newbem,  148  &  W.  68a 

th.  oontbaots  ni  oeneral. 

{  243  (Mo.App.)  Under  Rev.  St  1909,  |  2778. 
there  could  be  no  recovery  for  labor  and  mate- 
rial furnished  to  a  city,  in  the  absence  of  a 
written  contract  or  memorandum. — Montague 
^m^ssed  Air  Co.  t.  City  of  rnlton.  148  S. 

IX.  PUBLIC  mPBOTEMEBTS. 

(B)  PMllmtnarr   Froecedian   aaA  Ordl- 
aaaoea  or  ReaolaUoas* 

1 294  (HoApp.)  The  relaying  of  macadam  in 
the  center  of  ft  Bweadamuea  atreet  AeM  not 


"repairing"  the  street,  within  Hev.  St.  1909.  ? 
9411,  autnorizlng  repair  without  notice,  where 
the  pavement  was  partly  relaid,  so  as  to  make 
an  even  and  aniforra  appearance  l3tm  entire 
length  of  the  street— Noel  v.  Town  of  Leea 
Summit,  148  S.  W.  194. 

The  word  "reconstructing,*'  as  used  in  Bev. 
St  1909,  %  9411,  ia  used  in  its  restricted  sras& 
and  is  somewhat  o^onomous  with  the  word 
"repairing,"  and  Is  not  used  in  its  cxmpzehen- 
sive  aenae  aa  meaning  to  rebnlld  ur  otmatnict 
again.— Id. 


(D)  Da 

1 385  (Ark.)  The  lowering  of  a  aidewalk  orig- 
inally conforming  to  the  vrade  of  a  street  and 
used  by  the  public  tor  seven  or  eight  years  is 
a  change  from  the  established  grade  for  which 
an  abutting  owner  may  recover  damages  spe- 
cially resuiting  to  him.— City  of  Fayettavilit  v. 
Stone,  148  S.  W.  524. 

(B)  Aaaeaamenta  for  Beacata,  aad  gpoolal 
Taxes. 

{  450  (Ark.)  Under  Eirby's  Dig.  U  6665. 5666. 
the  publication  of  an  ordinance  establisliing 
an  Improvement  district  held  jurisdictiooal,  and 
a  district  is  not  created  unless  the  publication 
is  had  in  the  manner  prescribed  by  ■tatnte.— 
Voss  V.  Reybom,  148  S.  W.  610. 

Where  an  improvement  district  havfnc  no 
valid  existence  attempts  to  interfere  with  a 
legally  organised  district  In  proceeding  witfi  its 
work  injunction  will  issot  to  prev«t  a  multi- 
plicity of  suits.- Id. 

i  485  iMo.)  ^nw  provlBirai  of  St,  Lotda  CbMi- 
ter,  art  6,  f  24,  requiring  a  tax  tdll  to  name 
the  city  treasurer,  or  some  bank  or  trust  com- 
pany in  the  city  to  whom  payment  shall  bp 
made,  is  directory,  and  omission  to  compb' 
therewith  does  not  invalidate  a  tax  bill,  «spe- 
dally  as  to  an  owner  who  bad  notice  of  the 

?Iace  of  pimnent— Granite  Bitaminoiia  Paving 
:o.  T.  McManns,  148  &  W.  621. 

Z.  POLICB  POWSB  ABD  BXOUZJU 
TIOBS. 

(A)  DelcsatloM,  Bztent.  mmA  BMa«toe  at 
Power. 

§  592  (Ark.)  A  city  ordinance  providing  a  dif- 
erent  method  for  the  collection  of  fines  and 
costs  arising  under  Kirby'a  Dig.  I  6634,  ctving 
the  police  court  oouconent  Jnrlraetion  with 
justices  of  the  peace  over  mtsdemeaaors  com- 
mitted in  violation  of  state  law,  is  Invalid  be- 
cause inconsistent  with  the  general  law. — Pea; 
V.  Pulaski  County,  148  S.  W.  49L 

{ 622  (Mo.)  St.  Louis  ordinance  prohibiting 
the  operation  of  stone  quarries  withont  per* 
mission  from  the  municipal  assembly  by  proper 
ordinance  is  invalid  under  charter,  art  3,  { 
26,  cl.  6,  which  merely  gave  the  monidpaUt? 
power  to  regulate.— CS&  of  St  Itonia  t.  Atlan- 
tic Quarry  ft  ConatrncQOtt  Co,  148  S.  W.  94S. 

ZI.  USE  AND  REOUIATIOM  OF  PUB- 
UC  PUIOES.  PROPEBTT, 
AND  WORKS. 

(A)  Streets  aaA  Other  Pablle  Waxa. 

I  668  (Mo.App.)  Tb.«  owners  of  a  dtj  lot  had 
the  right,  subject  to  reasonable  public  regula- 
tion, to  place  a  basement  stairway  in  the  Kde- 
walk  space.— Ward  T.  Kellogg,  148  8.  W.  174. 

(671  (Mo.App.)  A  cltr  property  owner,  wbo 
places  a  basement  stairway  in  the  sidewalk 
space,  owes  to  the  public  in  general  a  commoo- 
law  duty  to  saf^naid  tlie  opening  in  a  way  to 
prevent  It  from  being  a  menace  to  Uwm. — Ward 
V.  Kellogg,  148  8.  W.  174. 

Where  plaintifE  left  the  sidewalk  and  started 
down  a  basement  stairway  as  a  mere  trespasser 
or  licensee,  she  assumed  the  xiak  of  any  Injniy 
which  might  result  from  the  conditttHi  of  the 
stairway,  barring  wanton  m  wiiltol  wroa^  or 
neglig^sa^Id. 
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1 705  (MoJkpp.)  To  tDB  att  automobile  on  a 
city  street  tbroitsh  a  crowd  of  plurfal.  nois; 
chUdrea  at  a  q>eed  of  five  or  mUea  an  boor 
is  an  act  of  srosa  negligence.— Haake  t.  DariB, 
148  S.  W.  450. 

A  person  drlvlns  an  avtomoUle  on  a  city 
street  tbroatch  a  crowd  of  children  most  exer- 
cise care  commensurate  with  the  exigenciea  of 
the  situation ;  the  greatest  care  being  only  ordi- 
nary care  In  snch  a  case.— Id.' 

f  706  (Mo.App.)  Evidence  held  to  support  the 
inference  that  plaintiff  was  pushed  against  and 
knocked  down  plaintifirs  automobile,  and 
heo^  the  submission  o(  negligence  in  driving  It 
against,  upon,  and  OTer  her  as  alleged  in  the 
^tiUon  was  proper.— Haake  t.  DaVu,  148  S. 

B^dcnice  on  the  question  of  whether  defend- 
ant ran  Ida  antomobiie  through  a  crowd  on  a 
cit7  street  at  a  dangerons  rate  of  speed  Aeld  to 
jnstilir  the  BUtHniiMon  of  his  negligienca  to  the 
jury. — Id. 

Inetmctions  stating  duty  of  driver  of  auto- 
mobile on  streets  of  popafous  city  Aeld  not  er- 
roneous as  making  him  an  ioHurer  of  the  safety 
of  persona  on  the  street.~Id. 

An  instmction  to  find  for  plaintiff  if  defend- 
ant failed  to  exercise  ordinary  care  to  regulate 
the  speed  of  his  antomobiie  so  as  not  to  in- 
jure any  one  held  not  to  enlarge  the  scope  of 
negligence  pleaded  In  the  petitton^Id. 

Xn.  TORTS. 

(C)  Dpfee<s  or  OhBtrnctloBB  Im  Streeta 
and  Other  Pnblle  'Wuti* 

i  755  (Tenn.)  Municipal  corporations  are  Ua- 
ble  in  actions  of  tort  for  injuries  to  persons 
sustained  by  reason  of  the  corporation's  negli- 
gence or  failure  to  keep  its  streets  in  a  safe 
conation  for  travel. — Fleming  t.  CSty  of  ICem- 
pbis,  148  S.  W.  1057. 

1 7S6  (Tenn.)  Acts  1878^  e.  U.  M  amended 
by  Acts  1881,  c.  06.  wbkh  excepted  taxing 
lUstricts  from  liability  for  injuries  caused  by 
defective  streets,  and  which  applied  only  to 
the  cit7  of  Memphis,  held  unconstitutioDal. — 
Bleming  r.  City  of  Memphis,  148  8.  W.  1067. 

J.  800  (MoApp.)  A  dty  and  one  who  was  per^ 
tted  to  make  an  excavation  in  a  street  were 
not  liable  for  injury  to  one  who  drove  Into  the 
excavation  In  the  nighttime,  where  defendants 
placed  a  guard  or  light  at  the  place  and  the 
same  was  displaced  without  their  fault— Py- 
bnm  T.  Kansas  CUty,  148  S.  W.  103. 

1 80 1  (Mo.App.)  One  riding  a  bicycle  on  a 
pathway  used  as  such  by  the  public,  in  violation 
of  an  ordinance  puniehing  one  riding  a  bicycle 
over  any  sidewalk  or  path  used  as  a  public  way 
for  pedestrians,  is  a  trespasaer,  and  he  may 
not  recover  for  injuries  caused  falling  into 
an  excavation  In  the  street  while  riding  on  th« 
path.— Williams  v.  Ctty  of  St  Joseph.  148  & 
W.  450. 

S805  (MoApp.)  A  pedestrian  is  not  cbarge- 
e  with  knowledge  of  a  danger  in  a  street  by 
tbe  mere  fact  of  her  former  residence  la  the  dty 
or  her  general  familiarity  with  the  streets 
thereof.— Roberts  t.  City  of  Piedmont,  148  S. 
W.  119. 

1807  (MoApp.)  A  pedestrian  at  night  with- 
ont  a  lantern  was  not  contribntoiily  negligent 
in  falling  into  an  open  ditch  at  a  street  cross- 
ing, on  the  theory  of  choosing  a  dangerous 
way ;  she  not  knowing  of  the  danger,  and  there 
being  no  street  lights  or  danger  ^enals.— Rob- 
erts V.  City  of  Piedmont.  148  S.  W.  110. 

1816  (Mo.App.)  Petition  in  action  for  In- 
juriea  on  a  defective  sidewalk,  alleging  plain- 
tiff's movements  on  the  night  of  the  Injury  and 
tbe  condition  of  the  street  and  ^dewalk,  aver- 
ring that  there  were  no  lighta  and  that  she  fell 
Into  an  open  ditch  extenduig  along  a  street  and 


across  a  street  erosring.  stated  a  cause  of  u- 
tioo.— Bobexts  V.  Caty  of  Piedmont,  148  8.  W. 
119. 

^e  petition  alleging  plalntilTs  movements  on 
the  night  the  injoiy,  and  the  condition  of 
the  street  and  sidewalk,  and  tbe  absence  of 
lights,  and  averring  that  sbe  fell  into  tbe  ditdi 
and  was  injured,  variance  by  evidence  that 
plaintiff  mimed  an  alleyway  and  came  to  a 
street  crossing,  but  stepped  back  and  fell  into 
the  ditch,  was  immatenfil. — Id. 

1816  (MoApp.)  A  plaintiir,  suing  for  Inju- 
ries by  falling  into  an  excavation  in  a  street, 
who  silleges  tnat  be  was  riding  a  bicycle  on  a 
path  usually  used  by  pedestrians,  when  he  was 
thrown  into  the  excavation,  Is  preduded  from 
showing  that  the  path  was  not  within  an  ordi- 
nance punishing  one  riding  a  bicycle  on  any 
path  used  as  a  public  way  for  pedestrians. — 
Wiiliams  v.  City  of  St.  Joseph,  148  &.  W.  450. 

{822  <Mo.App.}  In  an  action  for  injuries  to 
a  pedestrian,  an  Instruction  that  if  defendant 
knew  or  could  have  known  by  ordinary  care  of 
any  dangerous  and  unsafe  condition  that  ex- 
isted in  time  by  ordinary  care  to  have  repaired 
tbe  walk  was  a  correct  instmction  of  the  duty 
of  a  dty  after  notice  to  make  repairs.— Kings- 
ley  T.  Kansas  City,  148  B.  W.  ITO. 

Zm.  ntOAX.  HAKAOEMEIIT,  PVB- 
IJO  DEBT.  SEOUBITIBS,  JUID 
TAXATION. 

(A)  Wwwmw  tm  brar  In*«lrta<»a—  mmm 

1 861  (Ey.)  Under  a  charter  authorizing  a 
dty  to  Incur  indebtedness  for  "municipal  pur- 
poses," the  fumishing  of  water  for  street 
sprinkling,  for  use  in  public  buildings,  etc,  is  a 
munidpal  purpose.— Gi^  of  Winchester  v.  Win- 
chester Waterworks  Co.,  148  S.  W.  1. 

1867  (Mo.App.)  Const  art  10,  {  12,  which 
authorizes  dties  to  exceed  a  debt  limit  when 
so  authorized  by  tbe  electors,  Mid  not  to  re- 
quire a  two-thirds  vote  of  all  the  qualified 
voters  of  the  city,  but  only  two-thirds  of  those 
voting.— Bauch  t.  City  of  Cabool  148  S.  W. 
1003. 

Const  art  10^  I  12,  not  to  prevent  the 
Legislature  from  req;uiring  an  additional  vote 
to  authorise  Increase  of  municipal  Indebtedneas. 
-Id. 

(O)  Bomda  uA  Other  SeovrltlM.  wd  fllmk- 
Imm  FiiBds. 

too?  (Tenn.)  Acte  1907,  c  117,  authorizing 
a  town  to  Issbe  bonds,  held  not  invalid  because 
conferrbig  on  officers  the  power  to  determine 
whether  and  when  tbey  will  submit  to  tbe  vot- 
ers of  the  town  the  Question  of  tbe  issuance  of 
bonds.- WeiL  Roth  &  Co.  v.  Town  of  New- 
bem.  148  S.  W.  680. 

Acte  1907,  c.  117,  held  to  authorise  a  town  to 
issue  bonds  when  voted  by  the  people. — Id. 

}9(5  (MoApp.)  la  determining  whether  a 
proposed  municipal  bond  issue  exceeds  tbe  eon- 
stitotlonal  limitation  of  6  per  cent  of  the  as- 
sessed valuation  of  the  taxable  property  of  tbe 

dty,  assessment  of  mercantile  personality  pro- 
vided for  by  Rev.  St  1909,  |  11,823,  is  properly 
included  in  the  assessed  valuation.— ^uch  v. 
City  of  Cabool.  148  S.  W.  1003. 

S9I8  (Mo.App,)  An  order  of  a  board  of 
aldermen  directing  the  mayor  to  call  a  munid- 
pal bond  electioQ  neld  not  objectionable  as  dele- 
gating to  tbe  mayor  power  to  call  tbe  election. 
—Bauch  V.  City  of  Cabool,  148  3.  W.  1003. 

Under  Bev.  St  1909,  fi  9646.  a  municipal 
bond  election  Aetd  not  invalid  for  failure  of  tbe 
council  to  designate  tbe  newspaper  in  which 
the  notice  of  election  was  publisned.— Id. 

Under  Bar.  St  1000,  |  0645,  which  requires 
a  munidpal  bond  election  notice  to  be  publisb- 
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ed  In  a  newspaper  not  lMa  than  IB  dar*  before 
the  election,  one  publication  la  anffident— Id. 

Under  Rev.  St.  1909,  |  9302,  Trhich  requires 
the  manner  of  makins  mnoicipai  election  re- 
turns to  be  preacribeo  bj  ordinance,  a  bond 
electitm  la  not  Titiated  beeanse  there  was  no 
BQch  ordinance,  if  the  council  in  any  fair  and 
honest  manner  canTaased  and  declared  the  re- 
sult of  the  election,  especially  where  no  frand 
ia  cl8imed.~-Id. 

Under  C(mat.  art  10.  S  12,  and  onder  Rev. 
St.  190&,  I  9:^,  and  article  7,  c  84,  held, 
that  waterworks  bonds  of  a  fourth-class  city 
must  be  aatborized  by  two-thirds  majority  of 
the  electors  of  the  city,  and  not  merely  by  two- 
thirds  of  those  voting.— Id. 

{918  (Tenn.)  An  election  in  a  town  on  the 
questiott  of  issaing  Irands  mast  be  held  by  the 
commissioners  of  election  of  the  county,  as 
provided  by  Acts  1897,  c.  13.— Weil,  Both  & 
Co.  V.  Town  of  Newbem,  148  S.  W.  680. 

Acts  1001,  c.  450,  conferring  on  the  sheriff 
the  power  of  conducting  electiona  of  mayor, 
aldermen,  recorder,  and  marshal  of  a  town, 
does  not  control  an  election  in  the  town  to  de- 
termine the  question  of  the  issuance  of  bonds: 
bnt  such  election  is  properly  conducted  in  the 
manner  prescribed  by  Acts  1897,  c  IS.— Id. 

Acta  1907,  c.  558,  amending  the"  charter  of  a 
town  by  extending  the  limits  thereof,  does  not 
control  the  manner  of  holding  an  election  In 
tfae  town  to  determine  the  question  of  the  issu- 
ance of  bonds.— Id. 

Under  Acta  1907,  c  117,  a  town  held  unau- 
thorized to  issue  bonds,  unless  ordered  by  a 
vote  of  the  qualified  voters  of  a  town  at  an 
election  conducted  according  to  law. — Id. 

{920  (Tenn.)  Under  Acts  1901,  c  450,  Acts 
1903.  c.  220,  and  Acta  1907,  c.  658,  the  mayor 
and  recorder  of  a  town  hsve  no  authority  to  is- 
sue negotiable  bonds.— Weil,  Roth  &  Co.  v. 
Town  of  Newbem,  148  S.  W.  680. 

1933  (Tenn.)  The  issuance  of  bonds  by  a 
town  AeW  not  ratified  by  it.— Weil,  Roth  &  Co. 
v.  Town  of  Newbem,  148  S.  W.  68a 

i  943  (Tenn.)  Recitals  in  bonds  of  a  town, 
signed  by  the  officers  authorized  to  issue  bonds, 
are  binding  on  the  town  In  favor  of  bona  fide 
holders,  who  may  rely  on  auch  redtala.— Weil, 
Roth  &  Co.  T.  Town  of  Mewben.  148  S.  W. 
680. 

Holders  of  bonds  of  a  town  issued  under 
Acts  1907,  c  117,  held  chargeable  with  notice 
that  the  election  authorizing  the  bonds  was  in- 
valid, because  not  conducted  by  the  comlulB- 
sioners  of  election  of  the  county  in  which  the 
town  was  located,  as  required  by  A«ts  1897, 
c  13,  where  the  bonds  recited  an  election  in 
accordance  with  an  ordinance.— Id. 

(E3)  Riclita  nnd  RemedlM  of  Tupayers. 

f  1000  (Uo.App.)  Where,  in  an  action  to  en- 
jom  isaoance  of  mnnicipal  bonds,  plaintifTs  al- 
legation that  tha  reqnirite  number  of  electors 
did  not  vote  In  favor  of  the  bqnds  la  .put  in 
issue  by  a  general  denial,  the  burdan  is  on 
nlaintiff  to  establish  the  allegation.— Baudi  v. 
City  of  Cabool,  148  S.  W.  1O03. 

Under  Rev.  St.  1909.  |  9383,  hi  a  salt  to  en- 
join issuance  of  watenrorlu  bonds  by  a  fourth 
class  city,  held,  that  any  legitimate  evidence 
is  admissible  in  determining  who  were  the 
qualified  electors  of  the  city  at  the  time  of  the 
election.- Id. 

In  the  absence  of  proof  to  t^ie  contrary,  all 
the  electors  of  a  are  presumed  to  have 
voted  at  an  election  to  authorize  incurrence  of 
a  municipal  indebtedness.— Id. 

That  at  a  municipal  election  held  fourteen 
months  previously  164  electors  voted  does  not 
show  that  two-thirds  of  the  electors  of  a 
city  failed  to  vote  to  authorize  ieBunnce  of 
bonds  at  an  election  whereat  102  votes  were 
cast  for  and  87  against  tha  bonds^Id. 


XT.  Aonoira. 

1  1034  (Ky.)  City  hOd  required  to  allese  and 
prove  that  contract  made  by  It  ia  invalid  as 
creating  an  Indebtedness  exceeding  the  limit 
specified  by  the  dtj  charter.— C1&  of  Win- 
chester T.  Wlncheater  Watervo^  GOb,  148  S. 
W.  1. 

MURDER. 

See  Homicide,  H  17.  27. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insnrance,  U  69B-^2S. 

NAMES. 

See  Forgery;  Indictment  and  Information,  | 

180. 

S  14  (Tez.Civ.App.)  An  adminlstratioii  00 
the  estate  of  a  person,  as  one  who  had  Bvcd 
and  died  in  a  certain  county,  and  title  depend- 
ing on  tbe  administration,  cannot  be  over- 
thrown, after  the  lapse  of  70  yeara.  on  tbe 
theory  that  he  was  the  same  person  living, 
at  the  time  of  the  administration,  in  another 
conntyt  on  e^ence  merely  that  a  person  of  the 
same  name  waa  so  ltving.^teele's  Unknown 
Heirs  T.  Belding,  148  &  W.  092. 

NAVIGABLE  WATERS. 

See  Criminal  Iaw,  i  304;  Waters  and  Water 
Coorsea. 

H.  LANDS  UNDEB  WATER. 

f  37  (Ark.)  Under  a  patent  from  the  United 
States,  tbe  title  to  bed  of  lakes  not  within  the 
meandered  lines,  and  not  anrveyed  or  deacribt-l 
in  the  plat  as  land,  bnt  as  lake,  paased  as  ri- 
parian rights  to  the  adjoining  ownen.— Glass- 
cock T.  mtional  Box  Co.,  14S  8.  W.  248. 

m.  RZPAAIAH     Ain>  UTTORAJ. 
UOBTS. 

1 39  (Atfc.)  A  patent  by  tiie  state  of  fraction- 
al sections  and  parts  of  sections  surroandin: 
tbe  meandered  lines  of  a  lake  not  within  sui-b 
lines,  according  to  the  official  plats  of  tbe  pub- 
lic survey,  held  to  convex  all  riparian  rights  to 
the  adjoining  owners  and  to  vest  prima  ncie  ti- 
tle to  the  bed  of  the  lake  as  shown  in  tbe  plats 
from  meandered  shore  line  to  center.— Glaascod 
V.  National  Box  Co.,  148  S.  W.  24a 

NEGLIGENCE. 

See  Carriers,  »  283-321,  328-S4S;  Fraud, 
f  22;  Insnrance,  f  430-  Master  and  Serv- 
ant; Mines  and  Minerals,  |  123:  Municipal 
Corporations,  If  705,  706,  7E5-822;  Plead- 
ing, f  64;  Railroads,  K  274-400,  441-44*!; 
Street  Railroads;  Telegraphs  and  Tele- 
phones, If  15,  20.  66:  Torts.  1  11;  Trial, 
if  62,  139,  191.  232,  244,  261,  828;  Ware- 
housemen, I  84;  Watara  and  Water  Ooaraes, 
I  104. 

I.  ACTS  OK  OIOMIOHS  OOmOITIIT. 
INO  HBOUOEHOB. 
CA)  Pcrao&al  Coadwot  la  Om*m1. 

!  2  (Mo.App.)  There  can  be  no  reeomy  for 
injuries  from  negligence  and  not  from  wanton 
or  willful  wrong,  where  there  is  no  duty  owed 
to  injnred_party  by  the  party  to  be  charged. — 
Ward  V.  KSlogg,  148  S.  W.  174. 

(B)  DmAK^roas     Svbatnneea,  HaeUaery, 
BBd  Other  lutvmmeataUtlM. 

1 23  (Mo.)  An  iron  pipe  placed  in  a  city 
street  Is  not  so  attractive  or  imminently  danger- 
ous to  children  playing  therein  as  to  reqaire 
special  care  to  prevent  injurr. — CKHara  v.  Lac- 
lede Gaslight  Co.,  148  S.  W.  884. 

1 23  (Texi.Clv.App.)  An  owner  maiutaioing 
00  his  premises  near  where  children  lire  ma- 
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chlnery  which  h  unosoally  attractive  to  them 
moat  use  care  to  avoid  injury  to  the  children 
whom  he  impliedly  inviteB  to  enter  on  hla  prem- 
ises and  it  was  Immaterial  that  he  had  no 
knowledge  tliat  the  children  frequently  resorted 
to  the  place  and  played  with  the  machine. — 
H(^n  T.  Houston  Belt  ft  Terminal  Sy.  Go., 
148  S.  W.  1166. 

H.  PROXIMATE  OAirSl!  OF  nrjTTTBT, 

I  59  (Tex.CivJLpp.)  The  proximate  and  nat- 
ural consegoences  of  an  act  of  negligence  are 
always  deemed  foreaeen,  thongh  the  precise  in- 
jury may  not  tuve  been  anticipated.— Gnlf,  C. 
&  a.  F.  By.  Co.  V.  Smith.  148  S.  W.  820. 

m.  OOHTKIBUTOHT  HXOLIGEHOB. 
CA)  P«VBOiM  Imlared  Im  General. 

1 72  (MoJlpp.)  When  a  person  is  suddenly 
and  without  his  own  fault  placed  in  apparent 
danger,  he  is  not  required  to  exercise  the  same 
degree  of  thonghtfnlDess  tliat  he  i«  under  other 
clrcnmstanees.— Davidson  v.  St.  Louis  &  S.  F. 
B.  Co.,  148  S.  W.  406. 

I  83  (Mo.App.)  That  a  party's  peril  was  caus- 
ed by  bis  own  negligence  does  not  nrevent  the 
appiteation  of  the  numanltarian  aoctrine,  if 
not  caused  wantonly  or  willfully.— Flynn  v. 
Metropolitan  St  Ry.  Co.,  148  S.  W.  122. 

Where  the  evidence  shows  a  clear  case  of 
"last  chance"  negilgence*  auch  negligence  will 
be  con^dered  as  ue  sola  prodndng  cause  of  the 
injury  sued  for. — Id. 

1 83  (MoApp.)  Under  the  humanitarian  doc- 
trine, contributory  negligence  is  no  defense. — 
Strauss  v.  Metropolitan  St  Ry.  Co.*  148  S.  W. 
200. 

(B)  Children  and  Otbcra  Under  DIsnbllitr, 

1 85  (Mo.App.)  A  minor  ia  not  negligent  if 
she  exercised  that  degree  of  care  which  under 
like  circumstances  would  reasonably  be  expect- 
ed of  one  of  her  years  and  capaci^. — McNulty 
St.  Loaia  &  8.  F.  B.  Ca,  148  8.  W.  973. 

XV.  AOnOKS. 

t&)  KiarU  ef  Aotion,  PnrHea,  Prellmlnarr 
Proeeedlnya,  and  Plendlny. 

ill!  (Tex.Civj^p.}  Allegation  of  negligence 
in  a  general  way  Is  aufficient  where  from  the 
natnre  of  the  case  plaintiff  would  not  be  ex- 
pected to  know  the  exact  cause  or  the  predae 
negligent  act,  and  the  facta  are  peculiarly 
within  defendant's  knowledge^Texaa  Co.  v. 
Giddinga,  14S  S.  W.  1142. 

I  1 19  (Mo.App.)  A  plaintiff  pleading  a  spe- 
dnc  act  or  acts  of  negligence  mast  recover,  if 
at  all,  on  proof  of  too  existence  of  one  or 
more  of  the  acta  pleaded.— Haafce  r.  Davte,  148 
&  W.  45a 


(B)  BTid< 

I  121  <Mo.)  The  res  ipsa  loquitur  doctrine 


la  based  npon  the  idea  that  every  apparent  in- 
jury which  may  only  be  explained  by  facta 
witbtn  the  pecnilar  knowledke  of  the  wrongdoer 


carries  with  it  piwrf  of  its  wrongful  character, 
requiring  the  wrongdoer  to  ahow  a  Just  ex- 
cuse.—Thompson  V.  St.  Louii  South  westera 
Ry.  Co.,  148  8.  W.  484. 

il2l  (Mo.App.)  A  plalnCUr  haa  the  burden 
of  showing  negllgeDee  and  that  It  was  the  proxi- 
mate cause  o(  the  injury.— Haake  v.  Davii,  148 
S.  W.  400. 

i  134  (MoJlpp.)  NegligMiee  may  be  alMwn 
by  circnmstaatial  evweaca^Baahe  Davis, 
148  8.  W.  4Sa 

1135  (Tex.Civ.App^)  la  an  action  againat  the 
aeller  of  a  gasoline  tank,  evidence  keid  to  Jus- 
titj  a  finding  tliat  tbe  destruction  of  a  gaso- 
line motor  l>oat  t>y  an  eziriosion  of  gasoline 
escaping  from  tbe  tank  was  caused  by  the  con- 


tributoiT  negligence  of  the  operator  of  the 
boat— Velasco  Fish  &  Oyster  Co.  r.  Texas  Co.. 
148  S.  W.  1184. 

(C)  THnl,  Jndament.  and  Revtew. 

1 136  (Ky.)  In  the  absence  of  direct  evidence 
of  contributory  nwllgence,  a  peremptonr  in- 
struction upon  auch  groutid  was  properly  re- 
fused.—Chesapeake  it  U.  Ry.  Co.  v.  Booth,  1^ 
S.  W.  61. 

fi  136  (Mo.)  Where  different  ioferences  may 
fairly  be  drawn  from  the  undisputed  facta,  the 
question  of  negligence  is  for  the  Jury.— Power 
V.  Wabash  B.  Co.,  148  S.  W.  611. 

§  136  (Mo.App.)  Whether  a  child  used  that 
degree  of  care  which  under  like  circumstances 
would  reasonably  be  expected  of  one  of  her 
years  and  capacity  la  a  question  for  the  jury.— 
McNulty  T.  St  Lonia  &  S.  F.  B.  Co..  148  8. 
W.  973. 

I  136  (Tex.Civ.App.)  Aa  a  rule,  negligence  is 
a  question  of  fact  and  not  of  law,  though  In 
some  cases  the  court  may  Instruct  that  certain 
facts  constitute  negligence  and  take  tbe  case 
from  the  jury.— Boldt  v.  San  Antonio  Traction 
Co..  148  S.  W.  831. 

An  act  is  not  negligence  per  se,  nniess  con- 
trary to  a  statutory  duty,  or  so  utterly  opposed 
to  ordinary  prudence  that  reasonable  minds 
would  not  differ  as  to  its  negligent  character. 
— Id. 

S  136  (Tex.Civ.App.)  Whether  an  owner 
maintaining  a  machine  attractive  to  children 
impliedly  invited  children  to  go  on  the  prem- 
ises to  play  with  the  machine  held  for  the  Jury. 
— Hogau  V.  Houston  Belt  ft  Terminal  Ry.  Co.,. 
148  8.  W.  1166. 

NEGOTIABLE  INSTRUMENTS. 

See  KUs  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  H  988,  989-958;  New  Trial, 
H  99-104,  124, 160. 

NEW  PROMISE 

See  limitation  of  Actions,  H  140, 179. 

NEW  TRIAL 

See  Appeal  and  Error,  »  222,  285-802.  B47. 
IS81,  ©5.  732.  981.  1011;  Courts,  %  91;  Crim- 
inal lAw.JI  913-958,  1003,  1064.  1066,  109.3. 
IjOOO;  lOe?;  1099, 1044,  11M;  Divorce,  {  IQl. 

n.  OBOUHDS. 

tO)  dnivlee,  Aeeldent.   Inadrevtenee,  «r 
MIstnke. 

1 97  (Kj.)  Difference  between  testimony  of 
witness  in  subsequent  trial  from  that  given  on 
a  former  trial,  to  the  surprise  of  tbe  party  in- 
troducing him,  held  not  to  be  considered  a* 
groond  of  new  trial,  unless  proper  steps  for 
relief  were  taken  when  the  surprise  in  such 
testimony  was  disclosed. — Kentncky  Distillerips 
&  Warehouse  Co.  v.  Wells,  148  8.  W.  375.  381. 

Tbe  correct  practice  for  a  partjN  surprised 
by  tbe  difference  between  the  testuoony  of  a 
witneas  from  that  given  by  him  at  a  fomier 
trial,  is  to  immediately,  npon  discovery  of  the 
surprise,  during  tbe  progresa  at  the  trial, 
move  for  a  continuance  or  postponemenL— Id. 

<B)  Mewly  Dleeovered  Brldene*. 

1 99  (Ark.)  An  application  for  a  new  trial  on 
the  gronnd  of  newly  discovered  evidence  is  In 
the  discretion  of  the  trial  court.— McDonald  t. 
Daniel.  148  8.  W.  271. 

I  t02  (Tez.Civ.App.)  A  new  trial  keU  prop- 
perty  denied  on  the  gronnd  of  the  insufficiency 
of  the  affidavit  to  show  due  diligence.— St.  Ijou- 
ia  ft  S.  F.  Ity.  Co.  r.  Cliffordri4S  8.  W.  1168. 
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1 103  (Ark.)  Certain  nndr  cHseoTered  «vl 
dence  held  not  within  the  iwne.— Md>onald 
Daniel,  148  S.  W.  271. 

I  104  (Ark.)  Evidence  held  cimialatJTe,  and 
not  ground  for  a  new  trial.— McDonald  t. 
Daniel,  148  S.  W.  271. 

i  104  (Tex.Civ.App.)  Deidal  of  a  new  trial 
on  the  groond  of  newly  discovered  evidence 
coDsiatinc  of  the  testimony  of  witnesses  who 
conld  orn^  repeat  what  they  had  testified  to 
on  the  tnal,  and  further  state  some  facts  im- 
peaching the  testimony  of  the  saccessful  party, 
was  within  the  discretion  of  the  trial  eourtr— 
St.  Louis  ft  S.  F.  By.  Co.  t.  difford,  148  8. 
W.  1163. 

m.  FBOOEEDINGS  TO  PHOOUBE 
HEW  TBIAI- 

I  124  (Ark.)  In  motion  for  new  trial  on  the 
nonnd  of  newly  discovered  evidence,  held,  that 
ft  was  necessary  tliat  applicant  show  that  he 
could  not  have  ascertained  such  evidence  by 
reasonable  diligence.— McDonald  v.  Daniel,  148 
8.  W.  271. 

I  ISO  (AtIl)  a  motion  for  new  trial  <m  ac- 
coant  of  newly  discovered  evidence  should  be 
supported  by  the  affidavits  of  other  persons  than 
the  party  applyioR  therefor,  and,  if  it  can  be 
done,  by  the  affidavits  of  the  newly  discovered 
witnesses  themselves.—McDonald  t.  Danld.  148 
S.  W.  i7L 

NOMINATION. 

See  Elections,  |  lOH- 

NONRESIDENCE 

See  Bxentptiou;  Bemoral  of  GauMk 

NONSUIT. 

See  Dismissal  and  Nonsuit, 

NOTES. 

See  Bins  and  Notes;  Evidence,  |  682. 

NOTICE. 

See  Bins  and  Notes,  |  497;  Boundaries,  {  46; 
Brokers,  {  14;  Gonstitntional  Law.  |  289; 
Drains,  ii  2.  14:  Executors  and  Administra- 
tors, S  ^8;  False  Pretenses,  |  22;  Munici- 
pal Corporations,  J5  805,  807,  822,  918,  943; 
Pleading,  §  340;  Principal  and  Agent,  |  178 ; 
Principal  and  Surety,  S  126;  Railroads,  8  282; 
Telegraphs  and  Telephones,  jj  66;  Tenancy 
in  Common,  i  15;  Vendor  and  Pnidiaaerf  i 
231;  Warehousemen,  {  16. 

NUISANCE. 

See  limitation  of  Actions,  {  65;  Removal  of 
Causes;  Waters  and  Water  Courses,  |  77. 

X.    PBIVATE  MUISAMOEI. 

(A)  IfKtsr*  9t  ImSmir,  auB«  UmbUltr  TlLen. 

for. 

f  3  (Mo.)  A  stone  quarry,  though  operated 
in  a  dty,  is  not  a  nuisance  per  se.— City  of  St. 
Ixiuis  T.  Atlantic  Quarry  &  Constmcnon  Co., 
148  S.  W.  »4a 

n.  PUBLIC  mntSAXOES. 

(B)  Rlslits  amd  Remedlea  o<  Pstvate  Per- 

•OM. 

S  72  (Tex.Civ.App.)  A  private  person,  who 
suffers  a  special  injory  from  a  public  nuisance 
different  in  kind  from  that  of  the  community 
in  seneraL  may  maintain  an  action  for  abate- 
ment of  the  nuisance,  although  his  injury  is 
•nch  as  may  be  comDenaated  tn  damacea.p-Ott 
T.  Bowden.  148  &  W.  114S. 


OATH. 


See  Jaty,  f  67. 

OBJECTIONS. 

id  Error,  U  20i 
Law,  I  1043;  Trial.  H  76,  85. 


See  Appeal  and  Error._||  204-282;  Crindntl 


OBSTRUCTING  JUSTICE. 

1 1 1  (Tex.Cr.App.)  A  complaint  and  infor- 
mation allegins  that  accnsed  resisted  arrest 
under  a  Talld  lecal  warrant,  and  setting  forth 
a  warrant  not  complying  with  Code  Gr.  Proc. 
1911,  arts.  266,  975,  do  not  state  tiie  offense 
punishable  by  Pen.  Code  1911,  art  844^Sal- 
livan  T.  State,  148  8.  W.  1091. 

OFFICERS. 

See  Appeal  and  Error,  |f  1116,  1117;  Consti- 
tutional Law,  Ii  76,  80;  Corporations,  {  308; 
Counties,  |  24;  Dedication,  |  33;  Evidence,  i 
106;  Insurance,  I  724;  Judges;  Judgment,  i 
685;  Jury,  |  67;  Justices  of  the  Peace; 
Municipal  Corporatious,  {S  168,  918,  920;  Ob- 
Btmcting  JosUce:  Quo  Warranto;  Schools 
and  School  Dlatriets,  |  63. 

OIL 

See  Torta,  {  U. 

0PENIN8. 

See  Judgment,  |  892. 

OPINION  EVIDENCE. 

See  Criminal  Law,  K  448-478;  EvMenee,  U 
474-^68. 

OPTIONS. 

See  Tender  and  Purchaser,  1 18L 

ORDERS. 

See  Master  and  Servant,  |  248. 

ORDINANCES. 

See  Municipal  Corporatlona,  H  111,  592, 022. 

OVERCHARGE. 

See  Carriers,  {  202. 

OWNERSHIP. 

See  Treapaas,  |  44 

PARENT  AND  CHILD. 

See  Divorce,  |_806;  Infanta;  Tenancj  in  Oom- 
mon,  1 16;  Trusts,  |  48. 

1 2  (Ark.)  A  mother  of  a  eUld  abandoned  by 
a  man  with  whom  she  lived  under  the  belief 
that  she  was  legally  married  to  him  held  enti- 
tled to  the  custody  of  the  child  as  against  the 
claims  of  a  third  person  obtaining  custody  of 
the  chUd— Waldron  t.  Gfaildera,  148  8.  W. 
1030. 

PARKS. 

See  Eminent  Domain,  H  41,  71. 

PAROL  EVIDENCE. 

See  Evidence,  f$  408-461. 

PARTIES. 

See  Action,  |  63;  Appeal  and  Error,  |  882; 
Criminal  Law,  f  1137:  Death,  |  31;  INMtisa- 
al  and  Nonsuit,  |  7S:  Eminent  Domain,  i 
177;  Executora  and  AdmiDbtrators,  |  430; 
flarnlahmant,  |  209;  Judgmeii^  U  tff,  «»; 
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TAB  PendaiMj  PartltioD,  1  48;  Principal  and 
Asent,  I  188;  Proceas,  i|  4,  166;  Venae,  i 
32;  Waters  and  Water  GoDraes,  |  77. 

V.  DEFECTS,  OBJECTIONS,  AHD 
AMENDKENT. 

1 76  (Ark.)  The  preaomption  U  In  favor  of 
the  right  to  sne,  and  the  burden  rcsta  on  the 
party  objectliv  to  ahow  ttiat  the  nutt  was  not 
broaKfat  DT  the  proper  party.— Midland  Valley 
R.  Co.  T.  Le  Moyne,  14§  S.  W.  654. 

176  (Tez.CiT.App.>  Where  no  plea  in  abate- 
ment for  want  of  capacity  in  plaintifEs  to  main- 
tain the  aoit  waa  filed  as  required  by  Bev.  St. 
less.  arts.  1268,  1269,  defendanU'  requeeted 
instraction  for  a  directed  verdict  because  of 
plaintilfa'  alleged  Incapacity  to  prosecute  the 
smt  waa  iHuperly  refused.— St  Lonia,  £L  F.  & 
T.  By.  Oo.  T.  Seale,  148  S.  W.  109B. 

PARTITION. 

See  Adrcna  Poasearion,  i  06;  Proceaa,  |  4; 
▼endor  and  Pnrehaaer,  1 281. 

I.  BT  ACT  OF  FABTIES. 

(9  (Ho.)  A  Toluntary  partition  by  life  ten- 
ants or  tenante  in  tail  la  blnifing  on  peraona 
not  In  being,  where  the  partition  ia  filr  and 
eqaal  at  the  Hme  it  Is  made^^Acord  v.  Beaty, 
148  a  W.  901. 

n.  ACTIONS  FOB  FABTITION. 
pi)  ProMsdlmaca  mmA  Relief. 

f  49  (Tex.GiT.App.)  A  purchaser  of  a  ape- 
dnc  portion  of  land  pending  a  partition  suit 
between  hla.  vendora  and  others  as  tenanta  in 
common  Md  to  have  the  right  to  interrene  in 
the  Halt,  and  aak  to  have  the  property  con- 
veyed aet  apart  to  his  grantors. — ^Koshoronffb 
V.  Cook,  148  S,  W.  1120. 

i  116  (Mo.)  In  a  partition  by  procedure  In 
court,  the  partiea  not  in  being  are  represented 
by  those  who  hold  anhlect  to  their  Intereat  and 
are  bound  by  the  decree.— Aeord  r.  Beaty,  148 
S.  W.  901. 

PARTNERSHIP. 

See  Bzeeutors  and  Administrators,  |  261:  Joint 
Adrentares;  Trial,  H  121,  296. 

I.  THE  belation; 

i  53  (Ark.)  Bridence  Aeld  insufficient  to  ea- 
tabtiah  a  partnership  between  defendant  and 
a  firm  under  a  railroad  construction  contract. 
— Denison  t.  Keiaer,  148  S.  W.  102a 

rV.  BIGHTS  AND  T.TABTT.TTIES  AS  TO 
THIBD  PEB80NS. 

R«VTCS«m«ail«Ht  «E  Wirm  br  PsrtMev. 

S  138  (Ark.)  Where  two  persona  were  part- 
ners in  the  ownership  of  the  furnishings  of  cer- 
tain apartments,  neither  had  implied  authority 
to  sell  the  whole  without  the  consent  of  the 
other.— Phoenix  Ins.  Oo.  ot  Hartford  r.  Fleenor, 
148  B.  W.  650. 

(B>  Katvr*  u«  Bxtcat  ot  FIraa  UablUttes. 

1 165  (Mo.App.)  The  obligation  of  the  mem- 
bers of  a  partnership  to  its  creditors  is  Joint 
and  several  and  not  merely  J<rint— In  re  D.  D. 
PerUns  &  Co.'s  Estate,  148  &  W.  969. 

<0)  AmUeatloa  of  Assots  to  UablUtles. 

I  182  (MoApp.)  A  member  of  a  partnership 
as  creditor  of  an  insolvent  partnership  held 
not  entitled  to  participate  in  distribution  until 
all  of  the  general  creditors  were  aatisfied.— 
In  re  D.  D.  FerUna  &  Co.'b  Estate,  148  8. 
W.  969. 


(D)  AsUoBS  %r  av  Asalast  Fines  or  Fart- 
aors. 

1 216  (Ho.App.)  In  an  action  by  partners 
for  a  real  estate  broker'a  commission  In  efFect- 
ing  a  sale,  judgment  tor  plalntiffa  cannot  be 
sustained  on  proof  of  a  contract  mada  vrtth  one 
of  them  individnally.— KOchael  t.  Kennedy,  148 
S.  W.  988. 

PARTY  WALLS. 

1 6  (Ark.)  One  owning  a  building  inclosed  on 
one  side  by  a  party  doea  not  by  hia  pos- 
session of  the  building  have  poasesaitw  of  the 
entire  party  wall. — MHIer  v.  Farmectf  Bank  ft 
Trust  Co.,  148  8.  W.  618. 

1 9  (Ark.)  A  purchaser  of  a  bnUding,  one 
wall  of  which  waa  a  party  wall,  hM  not  a  bona 
fide  parchaaer  of  the  entire  wall.— Miller  t. 
Farmersi'  Bonk  ft  Trost  Co.,  148  S.  W.  518. 

i  1 0  (Ark.)  In  an  action  to  enjoin  defendant 
from  using  a  party  wall,  evidence  held  to  show 
that  the  grantors  of  plautUt  and  defendant  es- 
tablished the  wall  aa  a  bmindaiT  and  a  party 
waU.— Uiller  v.  Farmera'  Bank  ft  Trust  Co., 
148  S.  W.  61S. 

Where  the  owner  of  a  building  sought  to  en- 
join an  adjoining  landowner  from  using  hia 
wall  as  a  party  wall,  the  burden  of  proving 
that  the  waJl  rested  entirely  niKm  bis  land  was 
upon  the  owner. — Id. 

PASSENGERS. 

See  Ganlen,  H  2Q8%-414. 

PASSES. 

See  Garrian,  U  253H.  S07. 

PASSION. 

See  Homicide,     27,  808. 

PATENTS. 

See  PnbHe  Lands.  |  161. 

PAYMENT. 

See  BUla  and  Notea,  |  484;  Principal  and 
Agents  1 146;  PnUle  lands,  1 178;  Subroga- 
tion. 

PENALTIES. 

See  Agriculture;  Damagea,  11  76-86;  Inanrance, 
S  e02;  Telegraphs  and  Telephonea,  |  78. 

PENDENCY  OF  ACTION. 

See  Urn  Pendena;  Pleading,  |  106. 

PERCOLATING  WATERS. 

See  Watora  and  Water  Ooorsea,  H  104, 107. 

PEREMPTORY  CHALLENGES. 

See  jDiy,  |  Ua 

PERJURY. 

See  Oonstltiitional  Law,  |  809l 

PERSONAL  INJURIES. 

See  Abatement  and  Revtval,  H  ^>  75;  Appeal 
and  Error.JS  80,  1140;  Garriera,  18  283-321, 
328-848;  Comt  iromise  and  Settlement;  Dam- 
ages, ||_69,  180-132,  168,  186,  216;  Drug- 
gists: Evidence,  M  121,  201,  359;  Master 
and  Servant;  Municipal  Corporations,  §{  671, 
705,  706,  7S5-822:  Negligence;  Principal  and 
Agent,  1  188;  Bailroada,  Jl  274-400;  Ke- 
lease-  Street  Railroads:  Trial,  U  232,  2S1, 
253,  206;  Witnesses,  1  872, 
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PETITION. 

See  Draina,  1  14;  Executors  and  AdminUtra- 
tors,  1^20;  Intoxicatine  I4quors,  {  64:  Plead- 
Scbooli  and  School  DistiictB,  |i  37,  39, 

PHOTOGRAPHS. 

See  Criminal  Law,  U  488,  444;  BvideBee,  H 

369,  883. 

PHYSICIANS  AND  SURGEONS. 

Ste  Action,  8  47;  Counties,  i  24;  Criminal 
Law,  S  476;  DamageB,  S  6;  Indictment  and 
Information,  f  191;  WitnesseB,  |  872. 

}6  (Tez.Cr.App.)  An  information  for  anlaw- 
1;  practicing  medicine  without  a  certiGcate 
from  toe  board  of  Medical  Examiners,  and  with- 
out a  diploma  from  ait7  accredited  medical  col- 
lege, charges  a  violation  of  Pen.  Code  1911,  arts. 
751-766.  making  it  an  offense  to  practice  medi- 
cine without  a  license,  and  not  a  violation  of 
article  760,  prohibiting  the  practice  of  medicine 
by  one  who  baa  not  roistered  his  certificate  in 
the  county  in  which  he  resides,  and  hence  is  not 
ininfficieat  as  failing  to  allege  the  acts  consti> 
tntii^  the  offense  under  the  latter  statute.— 
Stiles  T.  State,  148  S.  W.  ii2G. 

Where  the  information  for  practicing  medicine 
without  a  Ucenae  alleced  tbat  the  oftense  was 
committed  "on  and  prior"  to  a  dedgnated  date, 
a  charge,  authorizing  a  conviction  on  a  trans- 
actiou  occurring  prior  to  that  date,  but  within 
the  period  of  limitations,  was  not  erroneous.— Id. 

1 18  (Ky.)  A  surgeon,  alleged  to  have  perform- 
ed an  operation  unskillfnlly  and  without  the 
consent  of  the  patient,  held  not  liable  for  puni- 
tive damages.  In  the  abeence  of  evidence  of  bad 
faith,  recklessnesK,  or  oppression.— Tan  Meter 
v.  Cnws,  148  S.  W.  40. 

In  an  action  against  a  surgeon  for  performing 
an  operation  without  plalntifTs  alleged  consent, 
the  court  should  have  charged  that,  if  from 
plaintiff's  conduct  defendant  had  reasonable 
grounds  to  understand,  and  did  understand,  that 
she  was  willing  that  he  should  perform  the  op- 
eration while  she  was  under  an  aneesthetic,  if 
necessary,  that  was  sufficient— Id. 

In  an  action  asainst  a  sniceon  for  performing 
an  operation  nnakUUnlly  and  without  plaintUTs 
consent,  Instruction  permitting  her  to  recover 
such  a  sum  as  would  fairly  compensate  her  for 
loss  of  liealth  held  erroneous  as  too  uncertain. 
—Id. 

In  an  action  against  a  sarseon  for  maU>rac- 
tice.  instruction  on  the  skill  required  of  a  sur- 
geon AcW  orroneous.— Id. 


See  Grlminal  Law.  f|  486.  444;  Evidence,  H 
368,  883. 


PICTURES. 

,w,  fl  488.  4- 

PISTOLS. 

See  Weapons. 

PLATFORMS. 

See  Ballroads,  f  274. 

PLATS. 

Ses  DedieatloB,  1  29. 

PLEADING. 

See  Abatement  and  Revival,  {  75;  Appeal  and 
Brror.  U  606,  639,  889.  969. 1040,  1041 ;  As- 
sault and  Battery,  I  SS;  Bin*  and  Motes,  fi 
468,  475,  484:  Conatltuttooal  Law.  |  46: 
Courts,  S  2;  Estoppel.  H  3.  110;  Evidence,  i 
80;  Executors  and  Administrators,  S  20: 
Fraud,  {  41;  Insurance,  §  683:  Judgment,  § 
261;  IdmitaUon  of  AcUons,  |i  179,  ISO;  Mas- 
ter and  Servant,  U  256,  262;  Municipal  Cor- 
porations, I  816;   N^Oifencfl,  U  111,  USi; 


Process,  ||  4,  166;  Quo  Warranto,  1  54; 

Baflroads,  {  297;  Refonnatlon  of  Instru- 
ments, S  86;  Sales,  {1377,  411;  Taxation,  i 
809;  Telegraphs  and  Telephones.  {  65:  Trial, 
U  251.  2lKf;  Venue,  {  32;  Water*  and  Water 
Courses,  ifi  lOT.  126. 

I.  FOBM  AHOAIXEOATIOHS  IS 
OEMERAI.. 

8  8  (Mo.)  The  allegation  in  a  return  to  a 
writ  ox  habeas  corpus  to  Inquire  into  the  validi- 
ty of  a  commitment  for  contempt  Uut  the 
jndge  from  the  manner  of  the  witness'  replifi 
and  bis  general  demeanor  in  the  presence  of 
the  court  was  convinced  that  he  was  intention- 
ally and  winfully  withholding  iofwmation  while 
testifying  as  a  witness  is  a  mere  conclusion.— 
Ex  parte  Creasy,  148  S.  W.  914. 

1 21  (MoJLpp.)  Allegations  of  ne^gence  in 
nmning  a  street  car  at  an  excesmve  rate  of 
speed  and  negligence  undtf  the  humanitarian 
rule  are  not  ineondstent,  and  may  be  set  op 
in  the  same  petition.— Flynn  t.  MetnwoUtan  8i 
By.  Co.,  148  S.  W.  m. 

n.  DEOZJUiATZOir,  oompiaiiit,  fe. 
TITIOH.  OB  STATEMEHT. 

{64  (Ho.)  A  petition  In  an  action  for  Inja- 
ries  to  a  motorman  on  a  street  car  strud  by 
a  train  Acid  not  insuflSdent  for  alle^g  severtl 
different  acts  of  negligence.  Including  the  last 
clear  chance  producing  the  injury. — Clark  v.  SL 
Joseph  Terminal  B.  Co.,  1&  S.  W.  472. 

m.  PIXA  OB  AKBWEB.  OBOflS^tOM. 
FI.AZNT,  AND  AFFIDAVIT 
OF  DEFENSE. 

(A)  Dcteues  Ib  OcBeval. 

{96  (Tex.)  All  facts  essential  to  be  proven  to 
sustain  a  plea  must  be  alleged  therein. — Western 
Union  Telegraph  Co.  v.  Harris,  148  a  W.  2M. 

(B)  IHtatorr  Flens  aad  IfKttcr  Is  Atat^ 
meat. 

{  106  (Mo.)  A  plea  of  other  action  pending 
In  an  action  on  an  executor's  bond,  which  dia 
not  aver  when  such  action  bad  been  comraenc*^ 
or  that  it  was  between  the  same  parties,  but 
showing  that  It  was  not  a  snit  on  the  bond  sued 
on  In  the  present  action  or  tliat  any  of  the 
parties  to  that  action  except  the  amntiustm- 
tor  were  parties  to  the  pending  suit;  JbeM  in- 
sufficient—State ex  reL  Weldi  t.  Horrisi^ 
148  S.  W.  907. 

VI.  AMENDED  AND  SUFFUSMBNTAL 
FliEADINOS  AND  BBFUSADBB. 

S  238  (Ky.)  Leave  to  file  a  substituted  amend- 
ed reply  presenting  the  issues  of  limitations  and 
champerty,  was  properly  denied,  where  those 
Issues  were  not  raised  by  the  evidence. — Wilson 
V,  Johnson.  148  8.  W.  24. 

{ 245  (Mo.)  In  view  of  Rev.  St.  1899,  |  661, 
and  Bev.  St.  1909,  {  1861,  h«M  that  an  amend- 
ed petition  was  property  filed  and  a  nunc  pro 
tunc  order  reciting  that  fact  was  authorized.— 
Dorrance  v.  Dorrance,  148  S.  W.  94. 

{  252  (Ark.)  After  an  amended  complaint  is 
substituted  for  the  original,  the  latter  no  longer 
can  be  considered  a  pleading  in  the  case.— 
American  Bonding  Go.  of  Baltimore  t.  Morris, 
148  S.  W,  619. 

S253  (Ark.)  Where  tlw  answer  to  an  ori^- 
eomplaint  is  not  withdrawn  on  snbatitntion 
of  an  amended  complaint,  It  stands  as  an  an- 
swer to  the  amended  ooonplaint^Amerieaa 
Bonding  Go.  of  Baltimora  t.  JtwrOm,  148  8.  W. 
519. 

1 209  (Ey.)  Tb9  court  properly  refoaed  to  per- 
mit an  amendment  merev  amplifying  a  defense 
which  hod  been  previously  held  InsufEcient.— 
I/>uisville  &  N.  B.  Go.  v.  Rigdon,  148  S.  W.  26. 

{261  (Arh.)  Under  Klrby's  IHg.  (  6149,  *eW 
not  an  abuse  of  discretion  to  refuse  to  permit 
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defendant  to  file  an  amended  anawer  wfai^  pro- 
poied  to  change  entirely  the  eharacter  of  the 

defense  more  than  two  yeara  after  defendant 
had  filed  an  answer  to  the  original  complaint, 
not  denying  the  facts  alleged  therein  which  were 
proposed  to  be  denied  bj  the  amended  anawer. 
—American  Bonding  Go.  ot  Baltimore  t,  Uor- 
rts,  148  S.  W.  619; 

VIII.  PHOFEBT.  OTEB,  AUB  BX- 
HEBXT8. 

1 308  (Mo^App.)  Under  Bar.  8t  1909, 1  1844, 
the  lostrament  sned  on  mnst  he  filed  with  the 

SUtion  in  an  action  for  breach  of  warranty. — 
ess  V.  Appleton  MlEg.  Co.,  148  S.  W.  179. 
1312  (Ark.)  In  a  aolt  in  chancery,  ezhibita 
«n  which  the  action  is  founded  will  control 
ayermenta  of  the  complaint.— Swift  t.  Erwin, 
148  S.  W.  267. 

X*  FIZXKa-,  SBBVIOE.  AMD  WITH- 
DRAWAI- 

1340  (Ark.)  Subetitation  of  copies  of  plead- 
luKB  for  lost  originals  without  complying  with 
Kirby'8  Dig.  8f  6504,  6506,  6508,  providing  for 
notice,  held  not  erroneous.— Spadra  Creek  Co. 
T.  Eareka  Anthracite  Coal  Co.,  148  S.  W.  644. 

XI.  Monoirs. 

S  350  Qio.)  Where,  on  prohibition,  the  Su- 
preme Coait  granted  a  preliminary  rule  to 
which  respondent  filed  a  return,  and  relator 
mored  for  judgment  on  the  pleadings,  the  well- 
pleaded  facta  of  the  return  stand  as  the  facts 
of  the  ease.— State  ex  reL  Federal  Lead  Co.  *. 
Dearing,  148  S.  W.  ei& 

zn.  issiTEa.  PROOF.  Ain>  variance. 

9  375  (MaApp.)  Where  there  was  a  prayer 
both  for  actual  and  punitive  damages,  bat  the 
oourt  withdrew  the  question  of  the  latter  from 
the  jury,  the  allegation  that  defendant's  act 
was  malidons  and  willful  was  immaterial,  end 
might  be  rejected  as  surplusage,  so  as  to  avoid 
a  variance.— Thoele  t.  Marvin  Planing  Mill  Co., 
148.S.  W.  413. 

S  388  (Mo,App.)  In  an  action  against  a  drug- 
gist for  injury  to  a  customer  caused  by  a  poi- 
sonous condition  of  lotion  which  she  bought 
for  use  on  her  hands,  it  Is  unnecessary  to 

8 rove  an  allegation  that  the  lotion  was  a  "dead- 
'"  poison.— Kelley  v.  Ross,  148  S.  W.  1000. 

Xm.  DEFECTS  AND  OBJECTIONS. 
WAIVER,  AND  AIDER  BY  VER- 
DICT OR  JUDOKBNT. 

S  403  (Mo.App,)  The  defect  in  an  amended  pe- 
tition filed  by  an  administrator  substituted  as 
plaintiff  us  an  action  begun  by  hti  intestate  for 
personal  Injuries,  arUng  from  the  failare  to 
allege  tiiat  the  death  oi  the  intestate  did  not 
resiUt  from  the  injuries  complained  of,  was  not 
cured  by  answer  in  the  nature  of  a  general  trav- 
crse.— Shoven  Metropolitan  St.  Ky.  Co..  148 
8.  W.  135. 

S426  (Ark.)  Any  error  in  sustaining  a  mo- 
tion to  make  an  original  complaint  more  specific 
is  waived  by  filing  an  amended  complaint. — 
Swift  T.  Erwln,  148  S.  W.  267. 

POISONS. 

Sea  Dniggtata;  Uaybeni;  Pleading,  |  S88L 

POLICE  POWER. 

See  Conatltotional  Law,  |  81. 

POLICY. 

See  Innmnee. 

POLLUTION. 

See  Water*  and  Water  Courses,  1  77.  ' 


POOLS. 

See  Grope,  I  S. 

POSSESSION. 

See  Adverse  Posseasion;  Tenancy  In  Common, 
11. 18,  IS;  Trespaas  to  Tty  Tide.  H  41,  44; 
Waters  and  Water  Courses,  S  123. 

PRACTICE. 

See  Criminal  Law,  U  022-888. 

PREFERENCES. 

See  Banknipt^.  U  20,  398. 

PREJUDICE. 

See  Criminal  I«w,  |  691;  Whrnme,  |  868. 

PRELIMINARY  INJUNCTION. 

See  iDjnncUon.  |  187. 

PREMIUMS. 

See  Insaiaoec^  SI        867,  888,  628.  665. 

PRESCRIPTION. 

See  Adverse  Possession;  limitation  of  Ac- 
tions. 

PRESUMPTIONS. 

See  Appeal  and  Error,  H  9(K}-a34;  Criminal 
Law,      822,  323,  1144;  Evidence,  H  67-83. 

PRIMARY  ELECTIONS. 

See  EHections^  (  lO^^. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Banks  and  Bank- 
ing, I  102;  Brokers;  False  Pretenses,  H  7. 
22 ;  Insurance,  {  695 ;  Honey  Beceived : 
Ballroada.  |  17;  Taxation,  f  906. 

in.  RIGHTS  AND  I.IABIX.inE8  AS  TO 
THIRD  PEBSORS. 

(A)  Powen  of  Aceat. 

§  103  (Ark.)  In  a  suit  to  enforce  specific  per- 
formance of  an  agent's  contract  to  convey,  it 
must  appear  that  the  authority  cfmferred  upon 
the  agent  was  strictly  pursued,  unless  the  con- 
tract was  subsequently  ratified  by  the  prlnd* 
pal.— Swift  V.  Erwin,  148  S.  W.  267. 

S  103  (Tez.CivApp.)  Where  at  the  time  de- 
fendant agreed  to  sign  an  application  to  pur- 
chase real  estate  and  acknowledged  the  holding 
of  the  premises  as  a  tenant  a  person  inducing 
the  CTecutinn  of  the  instrument  was  the  repre- 
sentative of  the  owner  aa  attorney  in  fact,  and 
he  anrveyed  the  land  and  located  squatters  and 
settlers,  his  authority  to  act  for  the  owner  was 
sufficient  to  make  the  instrument  binding,  and 
the  mere  fact  that  another  pnrsuaot  to  orders 
of  such  representative  procured  the  defendant's 
signature  did  not  invalidate  the  instmment— 
Bennett  t.  Louisiana  ft  Texas  Lumber  Co.,  148 
S.  W.  1189. 

S  1 16  (Mo.)  One  dealing  with  an  agent  cloth- 
ed with  the  visible  indicia  ot  a  general  agent 
is  not  bound  by  secret  Instructions  limiting  the 
agency.— Highee  t.  Billick,  148  S.  W.  879. 

I  1 17  (Mo.App.)  Where  a  contract  of  sale 
contained  a  spedfic  warranty,  and  provided 
that  no  person,  nnless  authorized  in  writing, 
had  any  authority  to  add  to,  abridge,  or  change 
the  warranty  in  any  manner,  a  waiver  by  the 
seller's  local  agent,  not  authorized  in  writing, 
of  the  provisions  of  the  warranty  requiring 
immediate  notice  of  defect,  was  not  bii^ius 
on  the  prindpal.— Oaar,  Scott  ft  Go.  t.  Nel- 
son, 148  S.  W.  417. 
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i  136  (Mo.App.)  Where  defendant  actins  as 
agent  negotiated  a  sale  of  realty  to  plaintiff) 
and  plaintiff  paid  the  consideration  to  defend* 
ant,  who  transferred  it  to  his  principal  with- 
out knowledge  that  his  principal  had  no  title 
to  the  realty,  and  that  his  deed  was  a  forgery, 
defendant  is  not  liable,  the  payment  to  htm  as 
agent  being  a  payment  to  Ms  principal. — Lang 
V.  Friedman,  148  S.  W.  992. 

1 136  (Tex.CiT.App.)  Plaintiff,  on  rescinding 
a  contract  to  trade  land  for  flctittoru  vendor's 
Hen  notes,  is  not  entitled  to  hold  the  other 
party's  agent  personally  for  money  paid  him 
as  part  consideration  for  the  notes;  the  pay- 
ment being  made  at  the  other  party's  direction 
for  services  in  negotiating  the  trade,  and  tbo 
agent  not  having  participated  in  any  fraud.— 
White  T.  Butherbrd.  148  S.  W.  59& 

(K)  Hotlea  to  Aseat. 

il78  (MoApp.)  Where  a  contract  for  the 
e  of  a  tbresmn^  machine  provided  for  notice 
of  defects  to  be  given  by  re^stered  mail  to  the 
seller  direct,  notice  to  the  locnl  selling  agent 
was  not  notice  to  the  seller.— Qaar,  Scott  &  Co. 
T.  Nelson,  148  S.  W.  417. 

(F)  Aottona. 

S  188  (Tex.CiT.App.)  One  injured  by  the  neg- 
ligence of  the  agent  of  a  third  person  may  jom 
the  agent  and  the  principal  In  Mie  actum  to 
recover  damages.— Kirkpatrick  r.  San  Angelo 
Nat  Bank,  148  S.  W.  3^. 

PRINCIPAL  AND  SURETY. 

See  Abatement  and  Bevival,  I  T4;  Appeal  and 
Error,  fi  1060:  Executora  and  Adminlstra- 
ton,  {$  2R,  528:  Indemnity:  Mechanics' 
liens,  I  227;  Witnesses,  {  160. 

X.  OBEATIOK  AND  EXISTENOE  OP 

BfULTION. 
CA)  Betvreem'  ImdividnnlH. 

334  (Mo.App.)  Where  one  as  surety  signs  an 
igation  ansing  oot  of  a  transacnon  closed 
and  completed  before  he  signed,  there  must  be 
some  new  consideration  to  support  it,  but,  M 
be  signs  in  accordance  with  an  agreement  by 
one  of  tlie  parties  that  he  shoahi  £gn  as  sure- 
ty, the  original  consideration  supports  bis  sign- 
ing, though  done  after  the  transaction  was  con- 
summated.—Ford  T.  McLain,  148  S.  W.  190. 

ZZ.  NATTTBE  AKD  EXTENT  Or  LIA- 
BUilTT  or  8X7RETT. 

§  59  (Tex.Civ.App.)  A  bond  mast  be  strictly 
constrned  according  to  its  terms,  and  cannot  be 
extended  by  implication,  so  as  to  make  sure- 
ties liable  beyond  its  stipalations. — Campbell- 
Boot  Lomhet  Go.  r.  Smith,  148  S.  W.  1195. 

XXL  DZSOHABOE  OF  STTBETT. 

1 105  ^Tex.)  A  surety  held  released  by  a  bind- 
ing agreement  for  an  extension  of  the  maturity 
of  the  debt  without  his  consent,  but  not  by  an 
agreement  voidable  by  the  creditor  for  fraud.— 
Red  River  Nat.  Bank  t.  Bray,  148  S.  W.  290. 

S 126  (Mo.App.)  Under  Bev.  St  1909,  i| 
11,269-11,271,  held,  that  the  notice  by  which  a 
surety  might  require  the  payee  of  a  Dond,  bill, 
or  note  to  commence  suit  against  the  principal 
need  not  be  prepared  in  duplicate  and  the  sure- 
ty served  by  delivery  of  a  copy.— Levis  T. 
Warden,  148  S.  W.  165. 

PRIORITIES: 

See  Mortgages.  |  1B8. 

PRISONS. 

See  Counties,  t  24. 

PRIVATE  NUISANCE, 

Sm  NnlHUUNb  I  8. 


PRIVILEGE. 

See  Venue ;  Witnesses,  {  297. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  i  202. 


PROBATE. 


^  WUls,  S 

PROCESS. 

See  Constitutional  Law,  |  309:  Courts,  I  21; 
Execution;  Qamistunent;  Injunction;  Judg- 
ment 18  490.  818,  829:  Levees;  Mandamus; 
Obstmeting  Justice:  Frohlbitifm;  Quo  War^ 
ranto. 

I.  HATUBB.  IWUAHOE.  BBQTOBCTEl. 

AND  ▼AXJtmxr. 

1 4  (Ey.)  In  an  action  for  partition  sale,  an 

answer  setting  up  a  mortgage  lien  constituted 
a  counterclaim,  within  Civ.  Code  Prac.  f  97, 
subsec  2,  wbidi  provides  that  no  summons  is 
required  on  a  counterclaim.— LooIstUIo  Titie 
Co.  T.  Damell'i  Committee,  148  S,  W.  889. 

S4  (Tex.GtT.App.)  Defendant  bavins  an- 
swered plalntiiTs  petition,  was  required  to  take 
notice  of  the  complaint  of  a  subsequent  inter- 
vener.—Deatschmann  r.  Byan,  148  S.  W.  1140i 

m.  PEFEOT8,  OBJECTIONS,  AND 
AMENDMENT. 

§166  (Tez.CiT.App.)  Defendant  ikcid  not  enti- 
tled to  claim  that  he  was  not  serTed  with  s 
petition  of  intervention,  where,  after  interveo- 
tion,  he  agreed  with  plaintiff  snd  interrener  as 
to  the  time  and  manner  of  triaL — DentschmaDa 
r.  Byan,  148  S.  W.  U40. 

PROFITS. 

See  DamagiBS,  H  8t  28,  40;  Homestead.  |  139l 

PROHIBITION. 

See  Pleading,  i  SOa 

X.  NATDBB  AND  OBODNDS. 

1 10  (Mo.)  Where  the  circuit  court  is  ri^t- 
fully  possessed  of  a  cause  after  the  overruling 
of  an  application  for  removal  to  the  federw 
court,  it  has  power  to  pass  on  the  question  of 
jurisdiction  raised  by  motion  challenging  the 
sufficiency  of  the  service  of  summons,  and  the 
f'upreme  Court  on  prohibition  will  not  inter- 
fere.—State  ex  rel.  Federal  Lead  Co.  r.  Dear- 
ing,  148  S.  W.  618. 

PROMISSORY  NOTES. 

See  BUls  and  Notes. 

PROSTITUTION. 

See  Disorderly  House. 

PROVINCE  OF  COURT  AND  JURY. 

SMi^Orlminal  Law.  H  741-764;  Trial,  U  188- 

PROXIMATE  CAUSE. 

See  Negligence,  1159,  121. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  if  284-48& 

PUBLIC  LANDS. 

See  KavigaUe  Waters,  i  87. 

m.  DI8P08AI.  OF  IAND8  OF  THE 
STATES. 


iSI  (Ky.)  Where  land  claimed  hy  a  plain- 
in  tr«v«M  «u  daiaaod  br  Urn  vnte  • 
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patent,  bat  It  wai  iriioltf  within  an  older  pat- 
ent, he  had  no  title  to  the  land.— WllUama  t. 
Brush  Greek  Coal  Co.,  148  S.  W.  372. 

i  170  (Tenn.)  To  make  ralld  a  ehecfcerboard 
■ystem  of  entiiei  at  pablie  state  lands,  the  lo- 
cative calls  In  the  sabseqnent  entries  depending 
on  those  in  the  Initial  entry,  the  Initial  entry 
must  be  a  special  entry.— McEwen  t.  Thomas 
Coal  ft  Land  Co.,  148  S.  W.  222. 

An  entry  of  poblic  state  lands,  to  be  special, 
must  contain  a  reference  to  some  thins  or  nat- 
ural mark  from  vhicb  the  land  can  be  ascer- 
tained with  reasonable  indostry  by  those  in  its 
neighborhood.— Id. 

Defect  in  description,  necessary  to  make  an 
entry  of  pnblic  state  lands  spedal,  cannot  be 
aided  by  extrinsic  proof. — Id. 

The  call  in  an.  entry  of  public  lands,  "mean- 
dering said  bluff  eastwardly  crossing  Little 
Laurel,"  is  not  such  as  to  make  the  entry  spe- 
cial; it  not  shoving  where  snch  stream  is  cross- 
ed.—Id. 

Wbere  an  entry  of  public  lands  calls  for,  as  a 
beginning  point,  a  comer  of  a  preceding  entry, 
any  presumption  that  the  preceding  entry  is  a 
well-known  tract  of  land,  with  the  result  of 
making  the  entry  containing  such  nail  special, 
can  no  longer  be  indulged,  where  it  is  shown 
that  all  the  entries  were  part  of  a  checkerboard 
system,  and  that  the  initial  entry  was  not  spe- 
«aal.— fd. 

An  entry  of  public  lands,  not  containing  a 
call  which  will  make  It  special,  is  not  made  spe- 
cial by  a  surrey.- Id. 

A  younger  grant  of  public  lands,  to  take 
priority  over  an  older  grant  thereof,  must  have 
been  Mtsed  on  an  older  s[>ecial  entry.— Id. 

The  giant  on  the  later  of  two  entries  of  puh- 
lie  land  will  prevail  over  a  later  grant  on  the 
eariier  entry,  where  the  eariler  entry  was  not 
special,  thoogh  the  second  entryman  was 
chargeable  with  personal  knowledge  of  what 
was  Intended  to  be  located  by  the  earlier  entry, 
by  reason  of  the  aame  peison  being  agent  uk 
locating  both  entries.- Id. 

{  173  (Tex.)  Under  Act  April  16,  1905 
(Laws  1905,  c.  103),  the  requirement  that  an 
applicant  for  iHircbase  of  scliool  lands  shall 
Mpoaft  the  first  pivment  with  the  general  land 
office  ketd  a  condition  precedent  to  his  pur- 
chase, and,  not  having  made  a  deposit,  he  is 
not  entitled  to  take  as  the  highest  bidder  as 
against  one  who  has  made  a  deposit— Fitzhugh 
T.  Johnson,  148  S.  W.  286. 

T.  SPANISH.  MEXIOAH.  FBEKOH, 
AHD  BUSSIAK  OBAITTS. 

1223  (Tenn.)  In  view  ot  the  previous  own- 
ership by  France  and  tranatera  of  Island  No. 
21  to  the  United  States.  M4,  that  the  United 
States  by  the  act  of  1846  (Act  Aug.  7,  1846,  c. 
92.  9  Stat.  66)  surrendered,  and  that  Tennessee 
by  its  Constitution  of  1834  (article  1,  {  31) 
acqnired,  absolnte  jurisdiction  over  Island  Ko. 
21.  formerly  "Cut-Otf  Island."— Laxton  v. 
State.  148  S.  W.  1069. 

PUBLIC  NUISANCE. 

Se«  NniMttce,  |  72. 

PUBLIC  POLICY. 

See  Oontncts,  M  102,  129. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Oarriers;  Corporations,  |  885;  Railroads; 
Street  Ballfoads;  Telegraphs  and  Tdephtmes. 

PUNISHMENT. 

See  Contempt.  H  71,  72. 


PUNITIVE  DAMAGES. 

Sea  Daamgei,  i  91. 

QUARRIES. 

See  Municipal  CorpomtkMU,  ft  111.  822;  Nnl- 
aanoe^ 

QUASHING. 

See  Indictment  and  Information,  H  183,  187. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial.  H  186-148. 

QUIETING  TITLE. 

IX.  PK0CEEDXH08  AXD  BXXIEF. 

1 61  (Tenn.)  In  quieting  complainant's  title 
against  claims  arising  under  deeds  of  trust, 
ittld;  that  complainant  should  be  required  to 
reimburse  defendsnts  so  tar  as  the  proceeds 
of  the  deeds  of  trust  were  used  to  redeem  the 
land  from  taxes  and  other  liens^~Iate  v.  Tate, 
148  &  W.  1013: 

QUO  WARRANTO. 

I.  KATTTBJB  AHD  OROUJIIIS. 

1 23  (Mo.)  An  Information  In  quo  warranto 
may  he  tried  after  expiration  of  the  term  of 
office  to  which  it  relates.— State  ex  inf.  West  ex 
rel.  Thompson  v.  Heffeman,  148  S.  W.  90. 

n.  jmUSDIOTIOK,  pbooeedinos* 
AMD  BELXSF. 

1 54  (Mo.)  Where  tbo  answer  in  quo  wax^ 

raoto  to  challenge  defendant's  right  to  tiie  of- 
fice of  commissioner  of  n  Bpeci&f  road  district 
organized  onder  Act  April  14, 1906  (Laws  1905, 
p.  282),  now  Bev.  St.  1909.  |  10,611  et  seq., 
setting  up  defendant's  dectlon,  was  not  put  in 
issue,  relator  held  not  entitled  to  show  that  the 
ballots  ofqualified  electors  were  rejected. — State 
ex  inf.  West  ex  reL  l^ompson  v.  Heffeman, 
148  S.  W.  90. 

S66  (Mo.)  In  quo  warranto  to  challenge  de- 
fendant's right  to  the  office  of  commissioner  of  a 
special  road  district,  incorporated  under  Act 
April  14,  1906  (Laws  1906,  p.  282),  now  Rev. 
St.  1909.  i  10,611  et  aeq.,  the  harden  was  on  re- 
lator to  show  right  to  maintain  the  action.— 
State  ex  inf.  West  ex  reL  Thompwm  t.  Hefflai^ 
nan,  14S  &  W.  9a 

RAILROADS. 

See  Agriculture;  Appeal  and  Error,  I  1063; 
Carriers;  Commerce;  Ck>natitntiooal  Law,  S{ 
247,  303;  Courts,  ||  486,  487;  Eminent  Do- 
main, SS  20,  124,  128.  18^.  146.  198,  262,  270. 
274;  Evidence,  iS  121,  271,  359,  601,  688; 
False  Imprisonment;  Master  and  Servant; 
Street  Railroads;  Telegraphs  and  Telephones, 
i  15:  Trial.  JS  139,  143,  296.  828;  Waters 
and  Water  Courses,  S  179. 

n.  RAXUIOAS  OOMFAHIES. 

1 17  (Ark.)  In  an  action  against  a  railway 
company  for  the  amount  of  an  alleged  settle- 
ment made  between  plaintiff  and  defendant's 
claim  agent,  evidence  held  insufficient  to  show 
the  autnority  of  the  agent  to  settle  the  claim 
in  controversy. — Jonesboro,  L.  G.  A  BL  B.  Co. 
T.  McClelland,  148  S.  W.  623. 

A  special  agent  authorised  only  to  ascertain 
the  amount  for  which  a  claim  against  «  railroad 
company  could  be  settled  is  withont  authority 
to  bind  the  company  to  pay  any  apecifled 
amount. — Id. 

^32  (Ark.)  The  fact  that  the  charter  of  a 
railroad  company  was  forfeited  by  a  failnre  to 
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<>ompIete  one-tenth  of  Its  proposed  mileage 
witofn  the  18  months'  period  required  by 
Eirby'8  Dig.  S  6601,  did  not  deprive  the  State 
Board  of  Railroad  Incorporators  of  jurigdictioa 
to  re'rive  the  corporation  by  an  ezteuBion  of 
t!me.-^t.  Lonla,  T.  M.  &  S.  By.  Co.  t.  Ft 
Smith  &  Y.  bTRj.  Oo.,  148  8.  W.  681. 

BIOHT  OF  WAT  AHS  OTHEB  IN- 
TERESTS  nC  UUfD. 

!  73  (Tenn.)  Where  a  railroad  had  a  pre- 
•(^ptiTe  right  to  maintain  its  embankment 
over  servient  land,  that  right  will  not  warrant 
it  In  changing  the  erobankment,  so  as  to  im- 
pose a  greater  burden  on  the  servient  tenement 
-LouisviUe  &  N.  B.  Ckk  r.  Maxwell,  148  8.  W. 
682. 

VI.  ooHgntPonoif,  HAiirrEHAWOE. 
aud  equifmeht. 

1 90  (Ark.)  Tb&t  defendant  railroad  company 
extended  its  line  within  its  own  territon  to 
obstmct  plainttif  in  the  construction  of  its 
projected  line  did  not  anthorise  the  imposition 
on  defendant  of  the  cost  of  constrnonog  pe- 
titioner's crossing  over  defendsnt's  road  as  ex- 
tended,—St  Lonis.  L  M.  &  S.  By.  Co.  T.  Ft 
Smith  ft  T.  B.  By.  Co.,  J48  S.  W.  681. 

X  OFEUTIOV. 
(D)  laJwriM  to  Uecsmas  or  TrasvUMn 

S  274  (Mo.)  Railroad  companies  must  take 
notice  of  conditions  created  by  the  use  of  tbeir 
platforms  and  stations  by  the  public  with  their 
expressed  or  impUed  encouragement,  and  use 
reasonable  care  to  avoid  injury  to  those  so 
Hsing  their  premises.— Thompson  v.  St  Loais 
Southwestern  Ry.  Co.,  148  S.  W.  484. 

9  275  (A.rk.)  Act  of  railroad  company  in  coup- 
ling on  to  and  suddenly  moving  a  car  without 
exercising  ordinary  care  to  give  warning  to  an 
employ^  of  shipper,  who  was  working  therein 
at  the  railroad  company's  direction  and  invi- 
tation, held  actionable  negligence. — Missouri  & 
N.  A.  R.  Co.  V.  Duncan,  148  S.  W.  647. 

The  duty  of  a  railtoad  company  to  give  warn- 
ing to  one  loading  a  car  of  its  intention  to 
move  the  car,  was  not  absolute,  bat  required 
exercise  of  ordinary  care. — Id. 

!  275  (Ky.)  Where  a  lookout  upon  a  car  which 
bumped  into  a  standing  car  and  caosed  plain- 
tiff's injury  would  have  been  unavailing  by  rea- 
son of  plaintiff  having  Intentionally  concealed 
himself,  the  want  of  a  lookont  was  not  negli- 
gence.—Cincinnati,  N.  0,  ft  T.  P.  By.  Co.  T. 
Helm.  148  S.  W.  25. 

Where  a  railroad  detective  was  injured  while 
concealed  between  two  standing  cars  by  the 
switch  crew  who  owed  him  no  duty  allowing 
a  third  car  to  bump  Into  them,  the  crew  were 
not  chargeable  with  actionable  negligence,  bow- 
ever  hard  the  bump.— Id. 

1(282  (Ark.)  Instruction  that  the  defendant 
railroad  should  exercise  ordinary  care  in  giv- 
ing information  to  a  person  in  a  car  loading  it 
was  not  in  conflict  with  an  instruction  that  no- 
tice should  be  given  before  the  car  was  coupled 
onto  and  moved  .—Missouri  &  N.  A.  R.  Co.  v. 
Duncan,  148  S.  W.  647. 

1 282  (Mo.)  In  an  action  against  a  railroad 
company  for  personal  injuries  by  being  struck 
by  swinging  car  door  while  plaintiff  was  on 
defendant's  station  platform,  evidence  held  to 
sustain  a  finding  that  plaintiff  was  injured  In 
the  manner  claimed.— Thompson  v.  St.  Iidtais 
Southwestern  R^.  Co.,  148  S.  W,  484. 

The  evidence  in  such  case  held  to  sustain  a 
finding  of  negligence  by  the  company  because 
of  the  Injury.— Id. 

Evidence  that  plaintiff  while  rightfully  on  a 
riUlroad  platform  was  struck  by  •  loose  our 


door  heii  to  make  out  a  prima  fads  cue  of 
ne^geoce  nnder  the  res        loqnltnr  doctrine. 

A  requested  instroction  that,  If  the  accident 
could  not  have  been  guarded  against  1^  care 
and  reasonable  nrudmce,  the  Jnrr  sfaotud  find 
for  defendant,  snonid  have  been  0ven.— Id. 

<B)  Aocldemta  to  Tralu. 

1209  (Mo.)  The  constant  i4oUtion  of  a  stat- 
ute providing  for  the  stopping  of  street  cars 
at  railway  crossings  Is  Aelid  not  to  relieve  a 
motomian  from  his  negligence  per  bc  in  run- 
ning his  car  over  tracks  in  violatitHi  of  the 
statute  in  an  action  for  his  Injuries  from  being 
struck  by  a  train.— Clark  v.  St  Joseph  Termi- 
nal R.  Co.,  148  3.  W.  472. 

Under  a  statute  providing  for  the  stopping  of 
street  cars  at  railway  crossing^  a  motomian 
held  required  to  exerdse  the  lughest  degree  of 
care  in  obedience  to  its  mandate. — Id. 

In  an  action  for  injuries  to  a  motorman  wheo 
his  car  was  struck  by  a  train,  the  plaintiff  heU 
guilty  of  contributory  negligence,  as  a  matter 
of  law,  where  he  could  have  seen  the  train  In 
time  to  have  stopped  his  car. — Id. 

I  297  (Mo.)  A  petition  in  an  action  for  in- 
juries to  a  motorman  of  a  street  car  struck  1^ 
defendant's  train  hdd  to  snfltelentiT  charge  neg- 
ligence under  the  doctrine  d  the  last  dear 
chance.— Clark  v.  St  Joseph  Terminal  B.  Co., 
148  8.  W.  472. 

Evidence  held  to  show  that  the  plaintiff  was 
guill7  of  both  statntoiT  and  actnal  netflgence 
in  bis  management  of  nia  car.— Id. 

Evidence  held  to  soatain  a  findins  for  plain- 
tiff in  spite  of  hie  oonttibutory  neipigeneew— Id. 

(F)  AeddeBta  «t  CvomI»«s. 

%  303  (Mo.App.)  A  railroad  company  con- 
structing a  sidewalk  at  a  street  croissiog  from 
the  edge  of  its  right  of  way  to  Its  tracks,  and 
furnishing  the  mam  traveled  walk  to  its  depot, 
muBt  maintain  the  ridewalk  In  a  reasonably  safe 
coadltion.— Zwlcky  v.  Atchison,  T.  ft  S.  F.  Ry. 
Co.,  148  S.  W.  aOL 

1312  (Tenn.)  Shannon's  Code,  |  1574,  sub- 
sees.  1  and  2,  and  sections  1575  and  1076,  held 
declaratory  of  both  the  statutory  and  com- 
mon-law duty  of  railroad  companies  in  respect 
to  crossings. — Graves  v.  Illinois  Cent.  R.  Co. 
148  S.  W.  239. 

The  erection  by  a  person  other  than  the  oi^r- 
seer  of  a  sign  reading  "Railroad  Crossing"  is 
not  s  compliance  with  Shannon's  Code,  {  1574, 
Bubsec.  1.  requiring  the  road  overseeia  to  place 
a  crossing  sign  reading  "Look  out  for  the  cars 
when  you  hear  the  whistle  or  bell." — Id. 

Shannon's  Code,  8  1574,  subsec.  1,  held  not 
merely  to  relieve  the  engine  driver  from  ajminal 
liabllifar,  but  also  to  relieve  the  railroad  coiw 
pany  from  liability.— Id. 

S3I3  (Mo.App.)  FailQre  Co  sound  a  i^stle 
or  bell  at  a  railroad  crossing  as  required  by 
Rev.  St  1909,  S  8140,  consdtntes  negligence 
per  se^Brown  v.  Kansas  Ci^,  O.  A  S.  By. 
Co.,  148  S.  W,  457. 

1313  (Mo.App.)  The  failure  of  a  railroad 
company  to  ring  the  bell  constsntly  ontil  the 
engine  nad  passed  s  crossing,  as  required  by 
Rev.  St  1909,  S  8140,  is  immaterial,  where  a 
person  struck  by  the  engine  was  stmck  before 
it  passed  over  the  street.— McNulty  t.  St. 
Louis  &  S.  F.  R.  Co.,  148  S.  W,  973. 

S3I6  (Mo.)  The  presence  of  a  number  of 
houses  and  a  coal  mine  near  a  crossing  not  in- 
creasing traffic  did  not  change  It  from  an  ordi- 
nary country  crossing  where  Mgh  sp<^  conld 
be  maintained. — ^Burge  t.  Wabash  It  Co.,  148 
a  W.  925. 

{  320  (Mo.App.)  That  a  person  is  seen  to  ap- 
proach a  railroad  track  at  a  crossing  while  a 
train  is  approaching  is  no  evidence  that  he  win 
place  himself  in  danger,  where  be  can  see  the 
train;  but.  If  the  engineer  aees,  or  by  reasonable 
diligence  can  see,  that  such  peiBon  is  uoawsrs 
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«f  hlfl  danger,  he  mast  stop  or  slacken  speed, 
if  that  can  be  done  by  reasonable  diligence.— 
Wnamer  t.  Missouri  Pac.  Ry.  Co.,  148  S.  W. 
155. 

S326  (Mo,App.)  A  pedeatrian  on  a  sidewalk 
used  bj  the  public  need  not  depart  tlierefrom, 
because  it  is  defecdve,  unless  the  danger  is  so 
great  that  one  of  ordinary  prudence,  in  the 
exercise  of  ordinary  care,  will  choose  another 
route;  and  the  mere  fact  that  a  sidewalk  has 
been  used  by  the  puUic,  both  day  and  night,  Cor 
many  years,  notwithstanding  its  dafective  con- 
struction, shows  that  the  danger  is  not  so  great 
as  to  deter  a  person  of  ordinary  prudence  from 
using  it,— Zwicky  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  148  S.  W.  201. 

S  327  (Mo.)  Where  a  traveler,  killed  by  a 
train  at  a  reilroad  crossing,  failed  to  hear  the 
train,  though  by  Dstening  bo  would  have  heard 
it.  and  looked  straight  ahead  toward  his  horse, 
and  he  could  have  seen  the  train  had  he  looked, 
he  was  gtiilty  of  contributory  negligence  as  a 
matter  of  law.— Surge  t.  Wabash  B.  Co.,  148  3. 
W.  925. 

S  335  (Mo.)  A  traveler  approaching  a  rail- 
road crossing  must  look  and  listen  before  en- 
tering on  the  crossing,  and  his  failure  to  do  so 
is  not  excused  by  the  fact  that  the  train  was 
run  in  excess  of  the  speed  fixed  by  an  ordi- 
nance.—Surge  T.  Wabash  R.  Co.,  148  S.  W. 
02S. 

i  338  (Mo.App.)  Where  the  position  of  a 
child  about  8^  years  old,  when  seen  by  a  crew 
operating  an  engine  approaching  a  crossing, 
was  not  such  as  to  lead  them  to  suppoite  that 
The  child  was  in  imminent  danger  of  injury 
fi'om  the  engine,  and  they  had  no  chance  to 
prevent  runoiog  over  the  child,  there  could  be 
no  recovery  under  the  last  chance  rule  for  the 
death  of  toe  child  struck  by  the  engine.- Mc- 
Nulty  T.  St  Louis  &  S.  F.  B.  Co.,  148  S.  W. 
973 

1 346  (Mo.App.)  Where  plaintiff.  Injured  in 
a  railroad  crossing,  accident,  has  made  out  a 

Srima  facie  case,  the  railway  company  has  the 
iirden  of  proving  his  contributory  negligence. 
—Davidson  v.  St  Louis  &  S.  F.  R.  Co.,  148 
8.  W.  406. 

S  346  (Mo.App.)  Proof  that  a  irtilstle  or  bell 
was  not  sounded  at  a  railroad  crossing  raises 
a  presumption  that  such  failure  was  the  proxi- 
mate cause  of  an  injury,  and  casts  the  burden 
on  the  company  of  sbowing  that  it  was  not 
such  cause.- SrowD  T.  Kansas  City,  C.  &  S. 
liy.  Co..  148  S.  W.  457. 

S348  (Mo.)  In  an  action  for  the  death  of  a 
traveler  struck  by  a  train  at  a  crossing,  evi- 
dence field  not  to  justify  a  recovery  under  the 
humanitarian  doctrine.— Surge  v.  Wabash  R. 
Co.,  148  S.  W.  925. 

§  348  (Mo.App.)  Under  Rev.  St  1909,  S  3140, 
tpstimony  by  one  injured  by  the  running  away 
of  bis  team,  that  because  no  bell  was  rung  or 
whistle  tilown  he  crossed  in  front  of  the  train 
and  was  In  a  position  where  his  horses  were 
scared,  makes  out  a  prima  facie  case.- David- 
Ki.n  V.  St  Louis  &  S.  F.  R.  Co.,  148  S.  W. 
400. 

i  348  (Mo.App.)  In  an  action  against  a  rail- 
road company  iot  the  death  of  a  child  struck 
by  an  engine  at  a  crossing,  evidence  Aeld  not  to 
authorize  a  recovery  on  the  theory  that  the 
trainmen  failed  to  look  ahead  of  the  engine 
anil  to  stop  or  slow  up  before  it  struck  the 
chiM.—McNnlhr  r.  St.  Louis  &  8.  F.  B.  Co., 
148  S.  W.  978, 

S  350  (Mo.App.)  The  engineer  of  a  train  saw 
a  pedestrian  approaching  the  track  whe'n  she 
was  from  7  to  10  feet  therefrom,  and  the  pe- 
dpHtrian,  who  was  hurrying  to  get  home,  contin- 
ued to  advance  and  was  struck  after  she  had  al- 
most cleared  the  track.    The  train  could  have 


been  checked  In  60  feet,  so  aa  to  avoid  the  acci- 
dent ;  but  the  evidence  did  not  show  how  far 
the  train  was  from  the  pedestrian  when  she 
reached  the  track.  Held,  that  the  railroad  com- 
pany was  not  guilty  of  negligence  as  matter  of 
law,  though  its  train  was  running  at  an  unlaw 
fill  rate  of  speed.— Wasmer  v.  Missouri  Fac  Ry. 
Co.,  148  S.  W.  155. 

8  350  (Mo.App.)  Whether  a  railroad  company, 
maintaining  a  sidewalk  acroM  a  depression  for 
use  by  the  public,  maintained  the  sidewalk  in  a 
reasonably  safe  condition  held  for  the  jury.— 
Zwicky  V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  148  !S. 
W.  201. 

Whether  a  pedestrian,  injured  on  a  sidewalk 
maintained  by  a  railroad  company  across  a  de- 
pression for  use  by  the  public,  was  guilty  of  con- 
tributory negligence  Held,  nnder  the  evidence,  for 
the  jury.- Id. 

S  350  (Mo.App.)  In  an  action  against  a  rail- 
road company  for  injuries  received  by  plaintiff 
owing  to  the  ruoning  off  of  his  team  which  was 
scared  by  a  railroad  train,  wbere  the  testimony 
on  the  question  whether  plaintiff  could  hare 
turned  around  was  conflicting.  It  was  for  the 
jury.— Davidson  T.  St.  Louis  &  S.  F.  R.  Co., 
148  S.  W.  406. 

S  350  (Mo.App.)  Evidence  In  an  action  for 
injuries  in  a  crossing  accident  held  to  justify 
submission  of  defendant's  negligence  to  the 
jury.— Brown  v.  Kansas  City,  C.  &  3.  Ry.  Co., 
148  8.  W.  457. 

Whether  falluie  to  aound  a  whistle  or  bell 
was  the  proximate  cause  held  to  be  for  the 
jury.— Id. 

Evidence  held  not  to  show  contributory  negli- 
gence as  a  matter  of  law. — Id. 

(0>  iBjBVfleB  ta  PcraOBB  oa  or  aMv  Tvsafcs* 

S  367  (Ky.)  Where  a  train  was  being  operated 
over  a  track  in  a  street,  it  was  the  fireman's 
duty  to  keep  a  lookout  where  the  engineer's 
view  ahead  was  obstructed. — Chesapeake  &  O. 
Ky.  Co.  V.  Booth,  148  S.  W.  61. 

Where  trainmen  fail  to  keep  a  proper  lookout 
and  signal  the  train'a  approach,  and  as  a  result 
a  i>edeBtrIan  Is  struck  and  injured,  the  com- 
pany is  liable. — Id. 

S  370  (Ky.)  It  is  the  du^  of  a  railroad  com- 
pany in  operating  a  train  over  a  track  laid  in  a 
street  oonstiintly  in  use  by  pedestrians,  or  free 
to  Buch  use,  to  keep  a  proper  lookout  ahead.- 
Chesapeake  &  O.  By.  Go.  v.  Booth,  148  S.  W. 
61. 

I  381  (Ky.)  One  walking  upon  a  railroad  track 
laid  in  a  street  must  use  oi^inary  care  for  hia. 
own  safety.— Chesapeake  &  0.  Ry.  Go.  v.  Booth, 
148  S.  W.  61. 

§400  (Ky.)  TTnder  the  evidence,  the  issue  of 
whether  plalntlfl  received  an^  warning  of  the 
approach  of  the  train  by  which  be  was  struck 
held  for  the  jury.— Chesapeake  tt  O.  By.  Go.  v. 
Booth,  148  S.  W.  61. 

Uuder  the  evidence,  question  of  whether  a 
proper  lookout  would  have  disclosed  plaintiff's 
peril  to  those  In  charge  of  the  engine  in  time 
to  have  prevented  bis  being  injured  held  for 
the  jury.— Id. 

Failure  of  a  pedestrian  walking  on  a  track 
laid  in  the  street  to  turn  his  head  and  see  the 
approaching  train  by  which  he  was  struck  held 
not  negligence  per  se  and  not  to  relieve  the  rail- 
road company  and  Its  servants  from  their  duty. 
-Id. 

(H)  Injwrles  to  ABlmmls  oa  or  bom  Tvaeks. 

1441  (Ark.)  The  fact  that  plaintirs  hogs 
were  found  killed  either  on  or  near  defendant's 
tracks  held  not  to  raise  any  presumption  that 
they  were  killed  by  defendanrs  trains.— Jones- 
boro,  L.  C.  &  E.  Ry.  Go.  v.  Darr,  148  S.  W. 
491. 
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8  443  (Atk.)  Under  Kirby'a  Dig.  S  6673,  a 
prima  facie  case  of  npgligeoce  is  made  out 
against  a  railroad  company  by  proof  that  its 
train  struck  plaintiff's  horse,  at  a  crossing. — 
Chitwood  V,  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  148 
8.  W.  278. 

S446  (Ark.)  In  an  action  for  death  of  plain- 
tiff's hone  by  being  struck  by  a  train  at  a  croes- 
iDS,*eTideDce  held  to  require  submission  of  plain- 
tiff's coDtributory  neelifKnce  to  the  jury.— C^hit- 
wood  T.  St  Louis,  I.  H.  &  S.  Hy.  Co.,  148  S. 
W.  278. 

(I)  Flrei. 

5453  (Mo.)  Rev.  St.  1909,  S  3151,  which 
makes  railroad  companies  liable  for  setting  fire 
to  adjoining  property,  should  be  liberally  con- 
strued.—Fritz  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
148  S.  W.  74. 

8482  (Mo.)  Evidence  held  insufficient  to  show 
that  a  locomotive  set  fire  to  plaintiffs'  mill  which 
was  located  near  defendant's  right  of  way.— 
Frili  V,  St  Louis,  I.  M.  &  S.  Ky.  Co.,  148  S. 
W.  74. 

RAPE. 

See  Criminal  Law,  |f  713.  730;  Witnesses,  S 

395. 

I.  OFFEKSES  AICD  RESPOMSIBIX.XTT 
THEBEFOB. 

i  16  (Tex.Cr.App.)  The  testimony  of  prose- 
cutrix, held  to  show  an  assault  with  intent  to 
rape,  punishable  by  Pen.  Code  1895,  art  608. 
-Fowler  v.  State,  148  S.  W.  676. 

8  16  (Tez.Cr.App.)  Before  one  can  be  con- 
victed of  assault  with  intent  to  commit  rape, 
it  must  be  found  that  he  tad  the  specific  intent 
to  have  sexual  intercourse  with  the  prosecatrlz. 
-Collins  V.  State,  148  S.  W.  1066. 

In  a  prosecution  for  assault  with  Intent  to 
commit  rape  upon  a  girl  under  tbe  age  of 
consent,  allegations  of  force,  threats,  or  fraud 
■re  not  necessary.- Id. 

n.  PROSECUTION  AND  PVKISHMENT. 
(A)  Indlotment  mmA  Information. 

§33  (Tex.Cr.App.)  Under  Pen.  Code  1895, 
arts.  634-636,  640,  an  indictment,  alleging  that 
accused  ualawfally  araaulted  a  female  under  the 
age  of  16  years  and  attempted  to  ravish  her, 
does  not  charge  an  attempt  to  commit  rape. — 
I'owler  V.  State,  148  S.  W.  576. 

§  34  (Tex.Cr.App.)  An  indictment  alleging 
that  accused  made  an  assault  on  a  female  under 
the  age  of  16  years  and  attempted  to  ravish 
her,  roargea  an  assault  with  intent  to  rape,  in 
violation  of  Pen,  Code  1805,  art  608,  provid- 
ing that,  where  any  person  shall  assault  a  wo- 
man with  intent  to  commit  rape,  he  shall  be 
punished;  the  word  "attempt"  being  equivalent 
to  the  word  "intent"— Fowler  t.  State,  148  S. 
W.  576. 

(B)  KtMmm. 

8  52  (Tex.Gr.App.)  In  a  prosecution  for  rape 
of  a  female  under  15  years  of  age,  evidence  held 
to  support  a  conviction.— Vanderberg  v.  State, 
148  S.  W.  315. 

fi  52  (Tez.Cr.App.)  Evidence,  in  a  prosecution 
for  statutory  rape,  held  not  sufficient  to  sup- 
port a  conviction.— Logan  v.  State,  148  S.  W. 
71  :i. 

It  is  true  that  the  unsupported  testimony  of 
the  girl  alone  is  sufficient  to  sustain  a  judg- 
ment of  conviction;  but  that  evidence  should 
bear  evidence  of  verity  on  tia  face,  and  not  be 
of  such  a  Aature  as  of  Itself  to  create  a  doubt 
as  to  its  reasonabloiess  and  probable  troth. 
-Id. 

S52  (Tez.Cr.App.)  Evidence  in  a  prosecu- 
tion for  statutory  rape  lield  sufficient  to  sustain 
a  conviction.— Clinton  v.  State,  148  S.  W.  1087. 

(53  (Tez.Cr.App.)  Kvidence  in  a  prosecu- 
tion for  an  assault  with  Intent  to  commit  rape 
AeM  Buffideot  to  show  that  accused  assavdted 


prosecutrix,  and  that  the  asaault  was  made 
with  the  intent  to  rape.— Collins  v.  State,  14S 
S.  W.  1065. 

1 54  (Tex.Cr.App.)  In  a  prosecution  for  stat- 
utory rape,  the  fact  that  the  prosecutrix 
fused,  until  compelled  to  do  so,  to  give  th"* 
name  of  any  person  as  guilty  of  the  offense  i» 
ordinarily  a  strong  drcnmstance  to  support  her 
testimony.— Logan  v.  State.  148  S.  W.  713. 

(C)  Trinl  nn4  Review. 

159  (Tez.Cr.App.)  Where  the  testimony  of 
prosecutrix  showed  that  accused  was  guilty  of 
an  assault  with  intent  to  rape,  and  accustvl 
relied  on  an  alibi,  the  refusal  to  charge  on  the 
lesser  degree  of  the  offense  was  not  erroneous. 
—Fowler  v.  State,  148  S.  W.  576. 

g  59  (Tei.Cr.App.)  An  Instruction  in  a  pros- 
ecution for  assault  with  intent  to  commit  rape 
that  if  defendant  assaulted  prosecutrix,  undir 
tbe  age  of  15,  by  putting  his  hands  and  arms 
around  her,  and  fondling  her  with  tbe  specific 
intent  to  have  carnal  knowledge  of  her,  without 
defining  asaault  Aeld  sufficient — Collins  t. 
State,  148  S.  W.  1065. 

RATE 

See  Carrien,  f|  85,  45,  189, 199.  SOS. 

REAL  ACTIONS. 

See  Partition;  Quieting  Title;  Tre^aas  to  Try 
Title. 

REBUTTAL 

See  Trial,  f  62. 

RECEPTION  OF  EVIDENCE 

See  Criminal  Law,  H  662-687;  Trial,  K  OZSS. 


See  BoU. 


RECOGNIZANCES. 
RECORDS. 


See  Animals,  I  8;  Appeal  and  Error,  H  501- 
009.  792,  928,  1082;  Certiorari;  Counties.  I 
57;  Criminal  Law.  JS  1088-1124;  Bstoppil. 
13:  Evidence.  {  168;  Innne  Peisona,  |  26; 
Taxation.  i|  801.  813;  Time,  1 11. 

REDEMPTION. 

See  Mortgages,  |  608%. 

REFERENCE 

See  Arbitration  and  Award. 

I.  RATmuB,  OBOinms.  aud  obdeb 

OF  BEFEBEHCE. 

1 8  (Tenn.)  Where  an  account  is  la^e,  and 
consists  of  many  Items,  and  there  is  a  con- 
troversy about  the  account  as  a  whole,  ami 
about  some  of  the  items,  a  reference  to  a  mast<r 
for  Investigation  and  proof  is  wooer.- Advance 
Lumber  Co.  v.  Moore,  148  S.  W.  212. 

REFORMATION  OF  INSTRUMENTS. 

I.  BIGHT  OF  ACTION  AXD  DEFEB8E& 

§  7  (Ark.)  As  a  married  woman  is  ratire- 
ly  without  power  to  relinquish  her  dower  save 
in  the  manner  fixed  by  the  statute,  a  deeJ 
wherein  she  relinquishes  her  dower  right  t» 
property  cannot  be  reformed  so  as  to  includi^ 
additional  property  because  of  the  mistake  in 
the  description. — Morris  v.  Covey,  148  S.  W. 
257. 

S  19  (Tex.Civ.App.)  To  justify  the  reforma- 
tion of  a  deed  on  the  ground  of  mistake,  tb<' 
mistake  mast  be  a  mntnal  mistake  of  both  par- 
ties, and  contrary  to  the  intention  of  botb  par- 
ties.—Dickcgr  T.  Forrester,  148  S.  W.  IISL 
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n.  PBOOEEDnios  Am  belief. 

S  36  (Tez.OiT.App.)  A  pleading  for  refomui- 
tioD  of  a  deed  Aeld  to  state  a  cause  of  action 
based  on  the  sroond  of  mntual  mistake  of  the 
parties— Dick^  t.  Forieater,  148  S.  W.  1181. 

REFRESHING  MEMORY. 

See  Witneuea.  S  255. 

REHEARING. 

See  Appeal  and  Ettot,  |  832;  New  TriaL 

REIMBURSEMENT. 

See  Qoietinc  Title. 

RELEASE. 

See  Criminal  Law.  j  42;  Evidence.  (  418; 
Frauds,  Statute  of.  I  23;  Principal  and  Sure- 
ty. H  105,  126. 

HZ.  VLBMjmiO,  BVlDEirOE,  TRIAL, 
AMD  REVIEW. 

S  43  (Mo.App.)  Under  the  direct  provisions 
uf  Ker.  St  1900,  §  1812,  a  release  frandulently 
procured  may  be  attacked  bjr  reply  or  in  the 
petition  as  an  anticipated  oefense^Logan  t. 
I'nited  Bys.  Go.  of  St.  Lonlg,  148  S.  W.  444. 

S  51  (McApp.)  Under  Rev.  St,  1909,  {  1812. 
a  release  may  be  attacked  by  reply  for  fraud. 
—Logan  T.  United  Rys.  Co.  of  St  Louis,  148 
S.  W.  444. 

157  {Mo.App.)  Where  plaintiff  testified  that 
while  suffering  mentally  and  physically  from  in- 
jari««  sustained  while  alighting  from  a  street 
<-Br,  and  while  she  did  not  understand  what  she 
uas  doing,  she  signed  a  release  of  her  claim 
under  the  belief  that  she  was  merely  signing  a 
receipt  for  a  small  amount  of  money  to  cover 
temporary  needs,  such  as  medicine,  the  jury's 
finding  that  the  receipt  was  obtained  by  fraud 
will  not  be  disturbed,  although  plaintifrs  men- 
tal condition  was  such  that  she  could  remember 
and  relate  details  of  what  was  said  and  done 
wben  the  claim  agent  was  present. — Porter  v. 
United  Rys.  Co.  of  St  Louis,  148  S.  W.  162. 

g  58  (McApp.)  Evidence  held  to  present  a 
question  for  the  jury  as  to  plaintifTs  mental 
rondition  at  the  time  she  executed  a  release 
of  her  cause  of  action. — Porter  v.  United  Rys. 
Co.  of  St  Louis,  148  S.  W.  162. 

§  58  (Mo.App.)  Where  plaintiff  claimed  that 
a  release  was  fraudulently  procured  while  she 
was  in  an  irresponsible  mental  condition,  held, 
under  the  evidence,  that  the  question  was  for 
tbe  jury,— Logan  t.  United  Rys.  Co.  of  SL 
Louis,  148  S.  W.  444. 

REMAINDERS. 

See  Eminent  Domain,  |  177;   Wills,  {{  614, 

oia 

REMITTITUR. 

See  Appeal  and  Error,  |  1140l 

REMOVAL  OF  CAUSES. 

nX.  OmZEHSHIP  or  AUENAaE  OF 
PARTIES. 

(B)  Separable  ControTcraleN. 

'  S  49  (Mo.)  A  suit  to  abate  a  nuisance  caused 
by  the  pollution  of  a  stream  by  the  operation 
of  mills  in  mining  owned  and  operated  inde- 
jK-ndently  by  several  persons  does  not,  when 
brought  against  them,  embrace  separable  con- 
troversief,  and  a  nonresident  defendant  is  not 
entitled  to  hare  tbe  cause  removed  to  the  fed- 
eral court.— State  ex  rel.  Federal  Lead  Co.  r. 
I>caring,  148  S.  W.  618. 


RENT. 

See  Gifts,  |  41;  Homeetead,  t  139;  Landlord 
and  Tenant,  U  190,  195,  211,  229. 

REPAIRS. 

See  Landlord  and  Tenant,  |  172;  Mnnidpal 
Corporations.  SS  294,  822. 

REPLEVIN. 

See  Judgment,  I  2S1;  Trespass  to  Try  Title- 
8  53. 

L  RIGHT  OF  AOTIOH  AMD  DEFENSES. 

S  8  (Mo.App.)  In  replevin  for  a  house  con- 
structed by  plaintiff,  tenant  on  a  farm,  held 
error  to  refuse  to  instruct  that  if  it  was  agreed 
that  plaintiff  was  to  surrender  the  farm  witH 
the  house  on  surrender  to  him  of  a  note  and  a 
cash  payment,  and  the  note  was  surrendered 
and  the  cash  paid,  and  plaintiS  signed  a  re- 
ceipt which  was  delivered  to  an  agent  for  the 
other  party,  plaintiff  could  not  recover,  though 
he  subsequently  obtained  tbe  receipt  and  chang- 
ed it— Cunningham  t.  Atterbury,  148  S.  W. 
176. 

TV.  PLEASING  AND  ETIDENOE. 

{ 7  i  (Mo.App.)  In  replevin  for  a  house  con- 
structed by  plaintiff,  tenant  on  a  farm,  and 
claimed  by  defendant  under  a  compromise 
agreement  wherc-by  plaintiff  surrendered  pos- 
session of  the  farm  including  the  house,  evi- 
dence that,  after  plaintifTs  receipt  under  the 
settlement  had  been  made  and  delivered  and  he 
procured  possession  of  it  again  and  made  an 
interlineation  reserving  the  house,  defendant  re- 
fused to  accede  to  tbe  interlineation  was  im- 
properly excluded.— Cunningham  T.  AtteAnry, 
148  S.  W.  176. 

REPUGNANCY. 

See  Pleading,  |  21. 

REPUTATION. 

See  Witnesses,  IS  318,  337. 

REQUESTS. 

For  instructions  to  jury,  see  Criminal  Law,  88 
825-828;  Trial,  §  260. 

RESCISSION. 

See  Sales.  S  99;  Vendor  and  Purchaser,  88  83, 
123.  334. 

RES  GEST>E. 

See  Criminal  Lftw,  ||  364-866;  Evidence,  fS 
121,  126. 

RESIDENCE 

See  Exemptions;  Removal  of  Causes;  Venue. 

RES  IPSA  LOQUITUR. 

See  Negligence,  S  121;  Railroads,  8  282:  Street 
Railroads,  f  110. 

RES  JUDICATA. 

See  Judgment  88  585-744. 

RESULTING  TRUSTS. 

See  Trasts,  H  82,  88. 

RETROSPECTIVE  LAWS. 

See  Statutes,  8  261. 
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REVENUE. 

See  Taxation. 

REVERSAL. 

See  Appeal  and  Bnot,  K  1170-1178. 

REVIEW. 

See  Appeal  and  Error;  Criminal  Law,  H  1020- 
1180;  Homicide,  H  825-341. 

REVIVAL 

See  Abatement  and  BevlTal. 

REVOCATION. 

See  Licenses,  | 

RIGHT  OF  WAY. 

See  Railroada,  |  73. 

RIPARIAN  RIGHTS. 

See  Naviinible  Waters,  U  37,  39;  Waten  and 
Water  Courses.  S  77. 

RISKS. 

See  Uaatet  and  Servant,  H  21&^L 

ROADS. 

See  Highways. 

ROBBERY. 

Ree  Criminal  Law,  SS  3G5,  60S,  1036.  1097. 

f  17  (Tex.Cr.App.)  An  allegation  that  the 
property  taken  was  silver  coin  of  the  value  of 
$1JSiO  held  to  saflSdently  describe  the  property 
taken.— Compton  t.  State,  148  S.  W.  580. 

S  27  (Tex.Cr.App.)  Where  the  indictment 
charged  that  accused  robbed  two  companies  and 
evidence  thereof  was  admitted,  a  cbarge  requir- 
ing the  jury  to  believe  that  accused  robbed  both 
before  finding  him  guilty  held  correct— C<HnptoQ 
T.  State,  148  S.  W.  5S0. 

RULES. 

See  Carriers,  1 12;  Master  and  Servant,  I  141. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  K  101-118,  231. 

ST.  LOUIS  COURT  OF  APPEALS. 

See  Courts,  {  231. 

SALES. 

See  Action,  |  29;  Appeal  and  Error.  Sg  1033. 
1053;  Bills  and  Kotea.  i  505:  Brokers; 
Compromise  and  Settlement,  9  23:  Crops.  % 
7:  Damages.  |  78:  K?iecutors  and  Adminis- 
trators, !!  324,  301-3M8;  Frauds,  Statute  of, 

8 72,  82;  Fraudulent  Conveyances.  8  208; 
nsband  and  Wife,  ||  146,  257;  Joint  Ad- 
ventures; Judicial  Sales;  Mortgages,  8  159; 
PartBership,  |  138;  Party  Walls.  §  9;  Prin- 
cipal aod  Agent,  §S  117,  178;  Specific  Per- 
formance; Taxation,  H  971,  734,  766;  Ven- 
dor and  Purchaser. 

m.  MODiriOATIOK  OB  RESOZSSIOM 
or  OOHTBAOT. 

(B)  Reaclsaion  by  Seller. 

8  99  (Ark.)  Where  a  sale  of  lumber  was 
made  partially  on  credit,  and  there  was  no 
fraud  or  misrepresentatton  in  obtaioing  the 
credit,  the  failure  to  pay  the  deferred  install- 
ment according  to  promise  affords  the  seller 
no  ground  to  rescind  the  contract  and  retake 
the  lumber.— Colvln  t.  Southern  Lumber  Co., 
148  S.  W.  406. 


IV.  PEBFORICAHGE  OF  OOMTRACT. 

(C)  Delivery   mmA    Aoceptaaee   of  Good*. 

8  166  (Mo.App,)  Where  the  pumps  deliverod 
to  a  city  were  not  the  kind  contemplated  by  the 
parties,  the  dty  waa  not  bound  to  accept  and 
pay  for  them.— Montagne  Compressed  Air  Go, 

V.  City  of  Fulton,  148  S.  W.  4^. 

8  181  (Mo.App.)  Burden  held  apon  seHar  to 
show  that  the  reason  for  its  pumps  failing  to  . 
pump  the  guaranteed  amount  of  water  was  the 
inaufBciency  of  the  water  in  the  wells.- Monta- 
gne^^ressed  Air  Co.  t.  Cit7  ot  Fulton,  148 

V.  OPEHATIOH  AHD  EFFECT. 

(A)  Tr«B»fev  of  Title  mm  Betweem  Parties. 

8  201  (Tex.Civ.App.)  A  buyer  ordered  special 
machinei?  which  tne  seller  ordered  of  a  thitd 
person.  Thereafter  the  buyer  notified  the  seller 
not  to  ship,  unless  a  rebate  was  allowed  on  the 
contract  price.  The  machinery  was  shipped. 
The  buyer  refused  to  receive  and  pay  for  it. 
The  seller  advertised  and  sold  it.  BeJd,  that  the 
ownership  never  passed  to  the  buyer.— Palestioe 
Icp,  Fnel  &  Gin  Oo.  t.  Walter  Connallr  ft  Co.. 
148  S.  W.  1109. 

VI.  WARBANTIES. 

8  285  (Mo.App.)  Compliance  with  a  eondi- 
tioQ  in  a  contract  for  the  sale  of  threshing  ma- 
chinery requiring  notice  of  breach  of  warrantr 
within  six  days  Held  essential  to  an  action  for 
8ii<-h  breach,  and  not  performed  by  notice  to 
the  seller's  local  agent.— Gaar,  Scott  ft  Co.  t. 
Nelson.  148  S.  W.  417. 

8  288  (Mo.App.)  Where  a  buyer  of  threshinz 
machinery,  with  warranty  requiring  notice  of 
defect,  failed  to  give  the  notice  except  to  the 
seller's  local  agent,  and  kept  and  used  tbe 
machinery  through  two  or  more  seaaona.  he 
was  estopped  to  assert  a  breach^— Oaar,  Etcott 
&  Co.  T.  Nelson,  148  S.  W.  417. 

8  288  (Mo.App.)  Where  a  city  bought  pump- 
ing apparatus  under  a  warranty  that  the  pamps 
would  do  certain  work,  and  made  every  possible 
elfort,  but  without  success,  in  coojunction  with 
the  seller's  agent,  to  make  the  pomps  do  the 
work  as  contracted,  and  where  it  offered  t» 
return  the  apparatus,  which  at  the  time  of  suit 
it  held  merely  at  the  seller's  oi^er,  it  was  not 
estopped  to  dispute  the  seller's  claim  for  pay- 
ment of  the  purchase  price,  or  to  deny  that  it 
had  accepted  the  apparatus  and  thereby  waived 
its  right  to  rely  upon  the  warranty. — Montague 
Compressed  Air  Co.  v.  City  of  Fulton,  14S  S. 
W.  422.  ^ 

1 288  (Tex.Giv.App.)  Where  the  Irayer  of  4<at- 
tle  accepted  them  with  knowledge  that  they 
were  not  of  the  grade  represented,  the  defects 
being  apparent,  that  acceptance  was  a  waiver 
of  the  seller's  breadL— Elaston  t.  Doxkr.  14S  & 
W.  603. 

VH.  BEKEDIES  OF  gBLIiEE. 
(Ml)  AatloBB  for  Pilee  or  T»l«c. 

8  340  (Afo.App.)  Where  a  bn^  refused 
take  baled  straw  pursuant  to  hu  contract,  tb- 
seller  may  hold  the  straw  for  the  seller^s  bene- 
fit and  sue  for  the  contract  price. — Dehner  v. 
UUler,  148  S.  W.  953. 

Where  the  seller  has  chosen  to  hold  the  buvpr 
for  the  contract  price,  instructions  that  tbe 
seller  can  only  recover  the  amount  which  be  is 
damaged  are  properly  refused.— Id. 

Where  a  buyer  of  personal  property  brpach- 
ed  his  contract,  it  is  not  the  duty  of  the  seller 
to  reRell  the  goods  and  look  to  the  buyer  f<>r 
any  loss;  the  seller  having  the  right  to  bold 
the  buyer  for  the  contract  price. — Id. 

1 343  (Tex.ClTJlpp.)  When  an  indiri^V 
contract  of  sale  did  not  set  time  f6r  deUrety.  on 
refusal  of  a  part  delivery  the  seller  could  tr^t 
the  contract  as  broken,  and  sue  for  Uw  price  ol 
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that  delivered.— Monnd  Oil  Go.  t.  F.  W.  Heit- 
mann  Ck>.,  148  S.  W.  1187, 

8  358  (Mo.App.)  Id  an  action  by  a  seller  for 
the  purchase  price  of  strasr,  the  admission  of 
an  afBrmative  answer  to  a  question  whether 
the  aeller'a  wife  had  told  him  what  the  pur- 
chaser told  her  in  his  absence  held  not  errone- 
ous.—Dehner  T.  Miller,  148  S.  W,  953. 

S359  (Tex.CiT.App.)  Special  finding  of  the 
Sary  that  pipe  delivered  by  seller  would  stand 
the  pressure  required  by  the  contract  of  sale 
held  supported  by  the  evidence,  although  no  wit- 
ness testified  directly  that  it  would. — Mound 
Oil  Co.  V.  F.  W.  Heitmaon  Oo.,  148  S.  W. 
1187. 

1 364  (Mo.App.)  In  an  action  for  the  purchase 
price  of  baled  straw  under  a  contract  fixing  one 
price  for  delivery  at  a  river  bank,  and  another 

firice  for  delivery  on  barges  or  tu  a  railroad,  an 
ostrnctlon  that  the  Klter  might  recover  the  con- 
tract price  held  not  inconaistent  with  another 
instruction  that,  if  the  seller  had  the  straw 
baled  and  ready  for  delivery,  the  jury  could  only 
deduct  the  cost  of  hauling  it.— Dehner  v.  Miller, 
148  S.  W.  963. 

(F1  Ae<1ona  for  Damnce". 

$369  (Tez.Civ.App.)  Where  a  buyer  of  ma- 
chinery countermanded  the  order,  the  seller 
could  treat  the  repudiation  of  the  contract  as 
a  breach  and  sue  tor  the  damages,  or  he  could 
treat  the  contract  as  still  in  force,  and  have  bis 
damages  determined  with  reference  to  conditions 
existing  at  the  time  fixed  for  performance.— 
Palestine  Ice,  Fuel  &  Gin  Co.  v.  Walter  Gon- 
nally  &  Co..  148  S.  W.  1109. 

S  377  (Tex.Civ.App.)  A  petition  in  an  action 
for  the  buyer's  failure  to  receive  and  pay  for 
machinery  ordered  of  the  seller,  alleging  that 
the  machinery  was  special  and  had  to  be  man- 
ufactured, ete,  held  to  seek  a  recovery  of  only 
such  damages  as  ordinarily  result  from  the 
buyer's  refusal  to  receive  and  pay  for  goods  he 
had  agreed  to  buy.— Palestine  Ice,  Fuel  &  Gin 
Co.  V.  Walter  Connally  &  Co.,  148  S.  W.  1109. 

S  384  (Tex.CiT.App.)  The  buyer  of  machinery 
to  be  manufactured  countermanded  the  orfler 
after  the  machinery  had  been  manufactured  and 
was  ready  for  ahipment.  Held,  that  the  seller, 
treating  the  machinery  as  belonging  to  the  buy- 
er, could  sell  it  on  the  buyer's  account  and  re- 
cover the  difference  between  the  price  it  brought 
and  the  contract  price.- Palestine  Ice.  i>iel  & 
Gin  Co.  V.  Walter  Connally  &  Co.,  148  S.  W. 

Where  the  seller  treated  the  contract  as  in 
force,  his  measure  of  damages  was  the  differ- 
<>nre  between  the  value  of  the  goods  at  the  time 
fixed  by  the  contract  for  performance  and  the 
L-oiitract  price,  less  any  enhancement  of  that 
difference,  by  the  unauthorized  conduct  of  the 
bu>'er  after  countermanding, — Id, 

Vm.  REMEDIES  OF  BUTER. 

I  41 1  (Tex.CiT.App.)  In  an  action  for  breach 
of  a  contract  for  the  sale  of  growing  hay,  the 
petition  was  not  defective  for  failure  to  give  a 
sufficient  description  of  the  land  to  identify  it; 
the  location  of  the  hay  not  being  material  — 
Ki«isle  T.  Wilson,  148  S.  W.  1132. 

SATISFACTION. 

See  Compromlie  and  Settlement;  Release. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Appeal  and  Error,  H  1116.  1117:  Mechan- 
ics' liena.  |  227;  Pnbfic  Lands.  |  173. 

H.  PUBLIC  SCHOOLS. 

(B)  Creatlam.  Alteration.  Bxlstence,  «nd 
Diaaolutlon  of  Dlatrlota. 

9  30  (Tex.)  Under  Acts  31st  Leg.  c.  12,  |  50, 
held  improper  to  create  a  district,  contaming 


the  county  seat  with  200  sections  of  land,  in 
such  form  as  to  include  the  best  lands  in  the 
county  and  to  make  a  district  20  miles  long 
and  containing  90  nnpils,  and  giving  to  other 
districts  no  more  tnan  35  sections  of  land.— 
Mcjl^ughlin  v.  Smith,  148  S.  W.  288. 

g  37  (Ark.)  The  mere  fact  that  a  petition  for 
the  formation  of  a  new  school  district  pursuant 
to  Kirby's  Dig.  {  7544,  was  signed  by  18  per- 
sons and  the  remonstrance  by  onlj  2  penKms, 
was  not  sufficient  to  show  that  a  majority  of 
the  electors  favored  the  formation  of  the  new 
district.— Stephens  t.  School  DisL  No.  86,  148 
S.  W.  504. 

In  a  proceeding  to  establish  a  new  school 
district  pursuant  to  Kirby's  Dig.  {  7544,  the 
pleading  should  be  liberally  construed.— Id. 

S  39  (Ark.)  Where  proceedings  to  form  a  new 
school  district  were  Instituted  nnder  Kirby's 
Dig.  I  7544,  and  on  appeal  the  matter  was 
submitted  on  the  pleadings  and  record,  which 
did^  not  show  the  petition  to  be  signed  by  a 
majority  of  electors  of  the  district  to  tw  divid- 
ed, the  court  properly  refused  to  order  the  new 
district  to  be  formed.— Stephens  v.  School  Diat 
No.  85,  148  S.  W.  504. 

When  an  appeal  is  taken  from  an  order  of  the 
county  court  establlihlng  a  new  school  district 
pursnant  to  Kirby's  Dig.  {  7544,  the  circuit 
court  will  try  the  matter  de  novo,  and  will 
entertain  no  presumption  as  to  the  petition  be- 
ing signed  by  the  requisite  number  of  electors 
from  the  fact  that  the  county  court's  order  was 
favorable  to  the  petitioner.— Id. 

(C)  GorenHent,  Oflaera,  and  DIatvlot 
Heetlnsa. 

f  63  (Ky.)  Under  Ky.  St.  M  4396, 4418, 442ea, 
subsec.  4,  and  section  44S6,  held,  that  neither 
county  superintendent  nor  Superintendent  of 
Public  Instruction,- nor  State  Board  of  Educa- 
tion, had  the  right  to  determine  which  of  two 
claimants  was  entitled  to  the  office  of  trustee 
of  a  school  subdistrict,  but  that  the  issue  could 
be  settled  only  by  the  courts.— Patrick  t. 
Fletcher,  148  S.  W.  16. 

A  trustee  of  A  school  sutidistrict  temporarily 
absent  frwn  the  state  from  the  fall  of  19TO  un- 
til about  the  1st  of  April,  1910,  did  not  by 
such  absence  vacate  his  office.— Id. 

<a»  District  D«'bt.  Secnr^lea,  mmA  Tax- 
ation. 

HOI  (Tex.Civ.Apn.)  Under  Acts  29th  Leg. 
c.  124,  SS  67.  68,  66,  as  amended  by  Acts  31st 
Leg.  c.  12,  8  1,  a  school  district  may,  at  an 
election,  vote  for  a  special  tax,  not  exceeding 
25  cents  on  the  |100  valuation.- Wilbem  v.* 
Cone,  148  S.  W.  fl8. 

S  103  (Tex.Civ.App.)  The  decision  of  the  coun- 
ty judge,  ordering  an  election  in  a  school  dis- 
trict under  Acts  20th  Leg.  c.  124.  K  67,  58,  as 
amended  by  Acts  31st  Leg.  c.  12,  I  1,  p.  18. 
that  a  majority  of  the  legal  voters  had  signed 
a  petition  therefor  is  conclusiTe.- Wilbem  v. 
Cone,  148  S.  W.  818. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  U  S&8,  400. 

SELF-DEFENSE 

See  Criminal  Law,  fil  778,  814,  SSS:  Homicide. 
n  110-126.  188.  m,  326,  341. 

SELF-SERVING  DECLARATIONS. 

See  Witnesses,  6  896. 

SEPARABLE  CONTROVERSIES. 

See  Bemoval  of  Causes,  |  49. 

SEPARATE  ESTATE. 

See  Husband  and  Wife.  I  146. 
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SEQUESTRATION. 

See  Trespass  to  Try  Title,  {  53. 

SERVANTS. 

See  Master  and  Serrant. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  §§  1116.  1117;  Process. 

SETTING  ASIDE. 

See  Judgment,  SS  392,  457. 

SETTLEMENT. 

See  Compromise  and  Settlement;  Releafa. 

SEVERANCE. 

See  Crops.  1  7. 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

See  Taxation,  H  671.  734. 

SIDEWALKS. 

See  Municipal  CorporationB,  U  385,  668,  671. 
810;  Railioada,  IS  303,  326.  350. 

SIGNALS. 

See  Municipal  Corporations,  i  807;  Railroads. 

S  SIS. 

SIGNATURES. 

See  Contracts,  S  28;  Exceptions.  Bill  of,  |  63; 

Infants. 

SIGNS. 

See  Railroads,  {  312. 

SLEEPING  CARS. 

See  Carriers,  ||  412.  414. 

SPECIAL  LAWS. 

See  Statutes,  §§  76-101. 

SPECIAL  PRIVILEGES. 

See  Constitutional  T.aw,  S  205. 

SPECIFIC  PERFORMANCE. 

See  Principal  and  Agent,  §  103. 

I.  XATITBE  AMD  GROUNDS  OF  REM- 
EDY IN  GENERAI.. 

S  13  (Tex.Civ.App.>  Where  the  seller  was  not 
the  owner  of  the  property  sold,  there  could  be 
no  specific  performance;  the  buyer's  remedy 
heing  a  recovery  of  damages  for  breach  of  con- 
tract.—Ereisle  T.  Wilson,  148  S.  W.  1132. 

SPEED. 

See  Evidence.  §S  474,  492;  Railroads.  SS  316, 
320,  335,  350;  Street  Railroads,  H  103,  111, 
117. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  LiQuors. 

SPLITTING  CAUSES  OF  ACTION. 

See  Action,  i  53. 

STATEMENT. 

Of  facts,  see  Appeal  and  Error,  §ji  548,  564, 
601.  627,  662,  ia32:  Criminal  Law,  H  1090, 
1007-ll(il,  1110,  1144.  " 


STATES. 

See  Constitutional  I^w,  ||  80.  81;  CdhtIs,  H 
48d.  49S;  Criminal  Law,  {  304;  Public 
Ijinds. 

STATIONS. 

See  Carriers.  {  S19;  Railroads,  |  274. 

STATUTES. 

See  Common  Law :  Constitntional  Law;  Courts, 
i  231;  Frauds,  Statute  of;  Limitation  oiE  Ac- 
tions. 

For  statutes  relating  to  particular  anbjecta,  wet 
the  various  specific  topics. 

I.  ENACTMENT,  REQ1TISITE8,  AXD 
VAIIDITT  IN  GENEBAIk 

S  re  (Tenn.)  Acts  1909.  c  141,  originated  in 
the  House  of  RepresentatiTcs,  was  passed  on 
two  separate  readings,  and  was  referred  to  a 
committee,  which  substituted  another  IhU  for 
the  original,  but  retained  the  title.  Tbe  sub- 
stituted bill  was  passed  by  tbe  House,  on 
recommendation  of  tbe  committee,  on  a  third 
and  final  reading.  The  substituted  bill  was 
passed  by  tbe  Senate,  signed  by  botb  SpealEers, 
and  approved  by  the  Govemor.  HeU  paned 
by  the  House  on  three  separate  readings,  as 
required  by  Const.  arL  2,  jl  18.— Southern  Ry. 
Co.      City  of  Mempbia,  148  S.  W.  662. 

n.  GENERAI.  AND  SPEOIAI.  OR  LO- 
CAL LAWS. 

J76  (Ky.)  Election  Law.  AeW  not  invalid,  un- 
der Const,  i  60.  forbidding  laws  granting  pow 
ers  or  privileges  in  any  apedal  case  wnere  a 
general  law  may  be  made  applicable,  because  it 
excepted  certain  officers  from  its  operation, 
where  the  object  of  the  act  was  to  prevent 
bribery,  and  the  officers  excepted  were  not  of 
that  chsracter  which  would  be  subject  to  bri- 
bery.—Hodge  V.  Bryan,  148  S.  W.  21 ;  Matshall 
T.  Dillon,  Id.  23. 

i  97  (Tex.Civ.App.)  Acts  1909.  c.  13.  I  1. 
amending  Drainage  Act  1907.  and  Acts-1911. 
118,  held  not  to  contravene  Const,  art  3.  {  ^1. 
relating   to   special   laws. — Parker  v.  Harris 
County  Drainage  Dist.  No.  2,  148  S.  W.  3ol. 

S  101  (Ky.)  Primary  Election  Law  held  not 
invalid,  under  Const.  {  59,  forbidding  local  or 
special  acts  as  to  conduct  of  elections,  because 
it  excepted  certain  officers  from  its  operation, 
where  the  object  of  the  act  was  to  prevent 
briherv,  and  tbe  officers  excepted  were  not  of 
that  charncter  which  would  be  subject  to  hri- 
herv.— Hodjte  v.  Bryan,  148  S.  W.  21;  Marshall 
V.  Dillon,  Id.  23. 

in.  SUBJECTS  AND  TITLES  OF  ACTS. 

j|I17  (Mo.)  Tbe  caption  of  Acts  ItHKS.  p.  IS-k 
entitled  Damages  and  contributions  in  actions 
of  lort,"  and  the  title,  "An  net  to  amend  Rev. 
St.  1899,  c.  IT,  {  2S64.  entitled  'Damagi^t  and 
contributions  In  actions  of  tort,'  "  are  sufficient 
within  Const  art.  4,  §  2S,  to  cover  provisions 
authorizing  recovery  for  death  from  certain  ve- 
hicles and  limiting  amount  of  recovery. — ^Rnree 
V.  Wabash  R.  Co.,  148  S.  W.  925. 

J  118  (Tex.Cr.App.)  The  pure  food  law  fActs 
32d  Leg.  c.  47)  Add  not  unconstitutional  for 
insufficiency  of  the  title  as  to  one  charged  with 
violating  the  act  by  selling  fruit  not  protected 
from  flies  and  dust,  because  the  offense  charged 
is  not  disclosed  In  the  caption,  but  in  the  body 
of  the  act— Green  v.  State.  148  S.  W.  311. 

§  120  (Tenn.)  Under  Const  art  2,  {  17,  the 
caption  of  Acts  1907,  c.  117,  ketd  snfficiently 
broad  to  include  in  the  body  of  the  act  a  pn>- 
viaion  authorising  a  town  to  issue  ^BdJOOO  of 
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bonds.— Weil,  Roth  &  Co.  t.  Town  of  Newbem, 

148  S.  W.  680. 

IV.  AMENDMENT,  REVISION,  AND 
CODIFICATION. 

{  138  (TenD.)  Acta  1909,  c.  141,  authorizing 
a  city  to  acquire  certain  property  for  parli 
purposes,  held  not  to  amend  Acts  1879,  c.  2, 
and  Acts  c.  142,  authorizing  taxing  dis- 

tricts to  acquire  parks,  and  so  not  within 
Const,  art.  2,  §  17,  providing  that  acts  which 
ani<:Dd  former  acts  shall  recite  in  their  caption 
the  title  or  substance  of  Uie  act  amended.— 
Southern  Ry.  Co.  v.  City  of  Memphis,  148  S. 
W.  662. 

I  141  (Mo.)  Acts  1905,  p.  135.  entitled  "An 
act  to  amend  Rev.  St.  1899,  c.  17,  5  2804,  en- 
titled 'DnmRi^es  and  contributions  in  actions  of 
tort,' "  which  states  in  its  body  the  enumerated 
amendments,  and  which  then  sets  forth  the  sec- 
tion as  amended,  complies  with  Const,  art.  4, 
S  34,  providing  that  the  statute  shall  be  set 
forth  in  full  as  amended.— Bnrge  t.  Wabash  R. 
Co.,  148  S.  W.  925. 

$  14)  {Tex.Cr.App.)  Under  Const.  1869,  art. 
12,  S  18,  providing  that  no  law  shall  be  revised 
or  amended  by  reference  to  its  title,  but  the 
act  revised  or  amended  shall  be  re-enacted  and 
published  at  length,  Act  March  23,  1874  (Acts 
1874,  c  108),  providiUB  that  "House  Bill  No. 
36"  (Laws  1874,  c.  37),  of  the  same  session 
should  apply  to  certain  exempted  counties,  is 
invalid,  and  hence  the  Act  of  1848  (Rev.  St. 
1895,  art,  4921},  relating  to  the  subject  of 
branding  of  cattle,  applies  to  the  counties  des- 
ignated.—Ehigat  T.  State.  148  S.  W.  789. 
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VZ.  OONBTBirOTION  AND  OPEBA- 
TION. 

(A)  General  R«leB  ot  Covat ruction, 

S  181  (Tei-Cr.App.)  The  court  in  construing 
a  statute  must  take  the  intent  of  the  Legisla- 
ture In  enacting  it— Lee  t.  State,  148  S.  W. 
567. 

§  184  (Ky.)  In  coDstruing  atatates,  the  court 
must  take  into  consideration  the  purpose  of  the 
statute.— Hodge  v.  Bryan,  148  S.  WT  21;  Mar- 
sball  V.  Dillon.  Id.  23. 

S  226  (Ark.)  Where  the  Legislature  adopts  a 
statute  of  a  sister  state  which  had  been  con- 
strued by  her  courts,  the  court  will  presume 
that  the  Legislature  adopted  such  construction. 
—Knights  of  Maccabees  r.  Anderson,  148  S. 
W.  1016. 

(B)  P«rtlevlar  ClasseB  o<  B<n4vt«a. 

J  241  (Mo.App.)  The  expression  "strict  con- 
struction," in  the  rule  for  construing  penal 
statutes,  does  not  mean  that  the  terms  of  the 
statute  shall  be  unreasonably  interpreted. — 
Moore  v.  Weatem  Union  Telegraph  Co.,  148  S. 
W,  157. 

(D)  Retroactive  Operation. 
{261  (Tex.CiT.App.)  The  Legislature  may  re- 
quire any  act  to  be  done  by  a  retroactive  stat- 
ute which  it  could  have  required  in  the  first 
instance,  and  may  dispense  retroactively  with 
any  statutory  formality  which  it  could  have 
dispensed  with  in  the  first  instance.— Parker  v. 
Harris  County  Drainage  Diat,  No.  2, 148  S.  W. 
361. 
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UNITED  STATES. 

CONSTITUTION. 

Amend.  2   1159 

Amend.  14   662,  1176 

Art.  1,  i  8,  snbsec.  3   26 

Art  1,  ll  19,  28   1176 

STATUTES  AT  LARGE. 

1846.  Aug.  7,  ch.  92.  9 

Stat    66  1059 

1887.  Feb.  4,  ch.  104,  24 

Stat.  379  (U.  S.  Comp. 
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1,  25  Stat.  855  (U.  S. 
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Stat.  544  (U.  S.  Comp. 
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1901,  July  1,  ch.  541,  §  17, 

30  Stat.  550  (U.  S.  Comp. 

St.  1901,  p.  342S)  257 

1«>06.  June  29.  ch.  :r>?»1,  .S4 

Stat.  584  (I'.  S.  Comp, 

St.  Supp.  1909,  p.  1149)  214 


1906,  June  29.  ch.  3501.  S 

2,  34  Stat.  586  (U.  S. 

Comp.  St.  Supp.  1911,  p. 

1289)   605 

1908,  April  22,  ch.  149,  35 

Stat.  65  (U.  S.  Comp. 

St.     Supp.     1911,  p. 

1322)   1011,  1090 

1908.  April  22.  ch.  149,  t, 

6,  35  Slnt.  66.  Amended 

by  Aet  1910,  April  6,  ch. 

143,  §  1,  36  Stat.  291 

(TT.  S.  Comp.  St,  Supp. 

1911.  p.  W24)   664 

1910,  April  5,  ch.  143,  8  1. 

;{6    Stat.    291    (U.  S. 

Comp.  St.  Supp.  1911,  p. 

1324)    654 

COMPILED  STATUTES 
1901. 

Vage  31.54   214,  997 

Pages  3418.  3428   257 

COMPILED  STATUTES 
SUPP.  1909. 

Page  1149   214 

Page  1322   1611 

COMPILED  STATUTES 
SUPP.  1911. 

Page  1289    605 

Page  1322   1099 

Page  1324    654 


ARKANSAS. 

CONSTITUTION. 
Art.  16,  5  13  


497 


KIBBT'B  DIGEST. 

8  200    245 

5  .3.19   1033 

I  1080.    Amended  by  Laws 

1909.  p.  l.'iS  491 

n  1452.  1453    560 

5§  1490.  1498    2.-i2 

i  2070  491 

«  224S   loau 

fi§  2333.  2472   .590 

SS  2645-2647    254 

5  2903   10.18 

8  3488    401 

S  3(l(Jfi   

S  38.S2    2.%4 

S  3!Kki    497 

5  4431    275 

S  44.^  subsee.  5  1038 

8  4434  275,  1038 

I  5C'?4   491 

Is  5(1(15.   5666.   510 

§§  0006,  6011,  6026,  6028  1038 

«  6145    519 

85  6285,  62S9,  6200    654 

§8  6298-6303,  6312,  6313, 

6390    491 

S§  6504,  6606,  6508   644 

5  0601    531 

S  6673  278 

§S  6769,  6770    531 

i  7544    504 

LAWS. 

1895,  p.  88   1015 

1905,  p.  m7   1016 

1909.  p.  155    491 

1911,  p.  110    262 


KENTUOKT. 

CONSTITUTION  1850. 
Art  13,  J  1   1 
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CONSTITUTION  1891. 
IS  e.  59.  60   21 

1158    68 
ITO    10 

CIVIL  CODE  OF  PRAC- 
TICE. 

f  97,  Babsee.  2.  360 

I  134    11 

S  737,  mbKC.  12   32 

STATUTES  1009. 

I  683    6 

1  2156    369 

H  2S46,  2622.  2625    33 

«  2731    43 

S  2980a    10 

I  3053    6S 

I  8941a    48 

U  4306,  4418   18 

I  4426a,  aubaec.  4   16 

f  4436    10 

LAWS. 

1910,  eb.  8,  S  2   61 

amsovBi. 

CONSTITUTION. 

Art  4,  88  28,  34   925 

Art.  4,  8  53    948 

Art  6,  S  12   984 

Art.  6.  8  38    79 

Art.  9,  8  20   948 

Art.  10,  8  12   1003 

AMENDMENT  1884 
(COUKTS  OF 
APPEALS). 

!6   984 
6    118 

REJVISED  STATUTES  1833. 

Ch.  55    94 

Ch.  128.  I  13   04 

REVISED  STATUTES  1870. 
8  190S   862 

REVISED  STATUTES  1899. 

»  661    94 

I  2864,    Amended  by  Laws 
19UG,  p.  136   925 

REVISED  STATUTES  1909. 

29,  63    907 

99    960 

105    135 

I  108   907 

19  173.  176   879 

8  190   ;  900 

1  191  907,  909 

8  216   969 

8  341    806 

5  540    1S5 

8  579    872 

8i  876.  891    386 

I  1192   084 

6  1812    441 

ft  1844    179 

8  18.T0   70.  74 

8  1801    04 

88  1889,  1909    142 

I  1!)72    4:t3 

88  2022,  2025    115 

I  2020   393 

I  2047    417 

I  2048  et  seq  417 

8  20S2    74 

I20S8    70 
I  2263,  2335    393 
2376    460 
2881                        94,  116 


f  2468    914 

I  2778    422 

8  2784  433 
8  3140.  .*.'.'.' .'.**.V466.' 457,  973 

8  S151    74 

8  3.S30    157 

3881,  38S2,  3884    914 

4086,  4088,  4090   429 

4352    132 

4458    889 

JS  4643.  4644,  4654,  4655  047 

S  4895   ^ 

«  6243    79 

I  6244    882 

t  5425    135.  1011 

I  5426    135 

8  5427  1011 

8  5438    135 

8  6354    190 

8  6372    914 

8  6946    181 

8  7201    420 

88  7585,  7587    967 

8  7896    393 

8  8309    870 

88  9302,  9383.  1003 

I  9411   

88  9493-9548   1003 

8  10,611  et  seq   90 

88  11.269-11.271   165 

8  11,623   1003 

CITY  CHARTERS. 

Sl  Louis,  art.  3.  6  26,  sub- 
sec.  6  948 

St  Louis,  art.  6,  8  24  621 

LAWS. 

1849,  p.  ia%  §S  8,  9   94 

1005,  p.  135    925 

1905,  p.  282     90 

1911.  p.  189    393 

1911,  p.  190    161 

OKIiAHOMA. 

COMPILED  LAWS  1909. 
§8  5943-5945    054 

TENNESSEE. 

CONSTITUTION  1834. 
Art.  1,  8  31   1059 

CONSTITUTION  1870. 

Art.  1.  I  8   662 

Art.  2,  8  17   662.  680 

Art.  2,  88  18,  21   662 

Art.  7,  88  1.  2,  4    229 

Art.  11.  8  8   1057 

Art.  11.  81  9.  17  229 

SHANNON'S  CODE. 

8  1574    239 

I  1574.  Btibflpcs.  1,  2  239 

88  1575,  1576   239 

8  4684    219 

8  4704    671 

PRIVATE  LAWS. 

1911,  ch.  237    229 

1011.  ch.  237,  88  8,  16.  24  229 

LAWS. 

1879,  cb.  2    662 

1879,  ch.  11.   Amended  b7 

Laws  1881,  ch.  96  1067 

1879,  ch.  11.  8  22   1057 

1881,  ch.  96   1057 

1895,  ch.  81   212 

1897,  cb.  13   680 

1809.  ch.  142    662 

1001,  ch.450    680 


1903.  ch.  220    6S0 

1907.  chi.  117.  436,  558. .  ti'O 
1909,  eh.  141   662 

TEXAS. 

CONSTITUTION  1869. 
Art  12,  8  18   789 

CONSTITUTION  1876. 

Art.  1.  I  23   ll'>9 

Art.  8,  I  5T  351 

CODE  OF  CRIMINAL  PRO- 
CEDURE 1895. 

Art:.  63.  Amended  by  tawB 

1908,  ch.  124   300 

Art.  2^t5   789 

Art.  673   1074 

Arts.  717,  710,  723   317 

Art  728   713 

Art.  896   670 

CODE  or  CRIMINAL  PEO- 
GEDURE  1911. 

Art  32    558 

Art  87   3a-. 

Art.  266   1091 

Art  497    5&4 

Art.  60S.  'aubsec  6  317 

Art  743  n4 

Art.  788,  Bubsec.  3  310 

Art.  811   5S7 

Art  919   :m 

Art  975   l«»l 

Art  1133   55S 

PENAL  CODE  1895. 

Arts.  608,  634-636,  640. .  67C 
Art.  676    583 

PENAL  CODE  1911. 

Art.  41   312 

Art  51   TS6 

Art.  344   10!H 

Arts.  496.  553  T:K 

Arts.  750-756   SI'S 

WHITE'S  ANN'OTATF.D 
CODE  OF  CRTMTXAL 
PROCEDURE. 

Art  697,  snbsec.  6  304 

Art  818   805 

REVISED  ^STATUTES  1805. 

Art  307   WS 

Ajts.  1015-1017   m 

Arta.  1268,  1269  1009 

Art  1387   5ft4 

Art.  1664   33S 

Art.  1696   ir»4 

Art.  2288   1113 

Art  2302  IIM 

Art.  2326a   3:t^ 

Arta.  3201-3316   112ti 

Arts.  3358,  8:m,  3.tG7...  33S 
Alt  4471.     Amended  by 

Laws  1899.  ch.  50  1125 

Arts.  4021,  4929,  4030. . .  7S8 

SATLES'  ANNOTATED 
CIVIL  STATUTES 
1897. 

Art  304  11T3 

Art  8184   . . .  ^  S69 

LAWS. 

1874,  ehs.  37.  108    789 

1876,  ch.  165.  H  22,  23. .  789 

1879.  ch.  30   7vt 

1899,  ch.  50   m'> 

1899,  ch.  125  111.1 

1801,  ch.  U7   UTS 
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lOa^  ch.  124    300 

190S,  ch.  103    286 

1005,  ch.  115   302 

1905,  ch.  121.  SS  57.  68.  60. 
Amended  by  Laws  1900, 

oh.  12.  !  1  818 

19a5,  ch.  124,  I  85  1105 

1807.  eh.  40  361 


1907,  ch.  40.    Amended  by 

Laws  1009,  ch.  13.  S  1; 

Laws  IQll.  ch.  118....  8B1 

1907,  ch.  40,  S  3   361 

1907    (Ist  Ex.  Seas.)  ch. 

18   1169 

1807  (1st  Ex.  SesaO  ch. 

28    287 


1909,  ch.  12,  I  1   818 

1909,  ch.  12.  I  50    28S 

1900,  ch.  13,  f  1   331 

1909  (Ist  Ex.  Sess.)  ch.  39, 

S  7   570 

1911,  ch.  47   311 

1911.  ch.  118  ..^  361 

1911.  ch.  118,  I  7. .  .697,  1090 


STIPULATIONS. 

See  Appeal  and  Error.  {  628. 

STOCK. 

See  CorporatioDB,  J  80. 

STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

S^e  Appeal  aod  Error,  {|  1033.  1050 :  Carriers, 
H  12,  287,  305,  317,  318.  320,  321,  328,  347, 
34S.  356;  Damages,  {  130;  Death,  {  104; 
Evidence,  {  552;  Pleading,  i  21:  Release.  | 
57;  Trlai,  ||  62, 191.  244.  2S1.  2^ 

XI.  ItEOUI.ATION  Atm  OPEHATXOK. 

8  81  (Mo.App.)  A  street  railway  company  is 
bound  to  use  reasonable  care  to  aToid  injuring 
travelers  in  the  street  through  derailment  of 
cars.— Kftlver  v.  Metropolitan  St.  By.  Co.,  148 
S.  W.  130. 

S  85  (Mo.App.)  The  public  streets  of  a  city  are 
for  the  general  use  o(  the  public,  and  no  class 
of  vehicles  has  a  paramount  right  to  any  part 
of  the  street ;  and  a  driver  of  a  horse-drawn 
vehicle  has  a  right  to  drive  upon  a  street  rail- 
way track,  but  has  no  right  to  appropriate  the 
track,  so  as  to  unnecessarily  obstruct  the  pas- 
sage of  street  cars;  and  it  is  bis  duty,  in  driv- 
ing on  a  track,  to  give  reasonable  attention  to 
discover  the  approach  of  a  car  from  behind, 
and  make  a  reasonable  effort  to  give  way  to  iL 
—Mather  v.  Metropolitan  St.  Ky.  Co.,  148  S. 
W.  383. 

8  93  (Mo.App.)  A  motorman,  who  could  see 
plaintiff's  bue^gy  on  the  track  a  Ions  distance 
ahead,  and  that  the  driver  was  making  no  ef- 
fort to  turn  out,  might  assume  that  the  oc- 
cupants of  the  buggy  would  not  fail  in  the  ob- 
servance of  their  duty.— Mother  v.  Metropolitan 
St.  Ry.  Co.,  148  S.  W.  383. 

§99  (Mo.App.)  Where  a  driver,  when  75 
feet  from  a  street  on  which  cars  were  operated, 
saw  a  car  150  feet  away  approaching  at  a 
speed  of  12  or  15  miles  an  hour,  he  was  guilty 
of  contributory  negligence  in  attempting  to 
cross  ahead  of  the  car. — Smeltzer  v.  Metropoli- 
tan Street  Ry.  Co.,  148  S.  W.  192. 

§  99  (Mo.App.)  Where  a  motorman  of  a  street 
car  did  not  stop  it,  although  a  hook  and  lad- 
der truck  was  on  the  track  waiting  for  the 
car  to  stop  so  that  the  driver  could  turn  a 
sharp  corner,  the  company  cannot  set  no  as  a 
defense  that  a  fireman,  who  was  injured  oy  the 
(ollision,  negligeatly  remained  od  the  truck, 
and  waited  for  the  car  to  strike  him.— Taylot 
V.  Metropolitan  St  Ry.  Co.,  148  S.  W.  470; 
Lavery  v.  Same.  Id.  472. 

i  103  (Mo.App.)  Where  a  motorman  driving 
his  car  at  from  12  to  15  miles  an  hour,  and 
able  to  stop  the  car  within  35  to  45  feet,  saw 
a  person  76  feet  ahead  of  him  In  the  act  of 
driving  across  the  track,  but  failed  to  make 
any  eftort  to  check  the  speed  of  the  car,  the 
Kt  reet  railroad  company  was  liable  for  in- 
juries resulting  from  a  collision  with  the  vehi- 
cle under  the  humanitarian  doctrine. — Smeitzer 
V.  Metropolitan  Street  By.  Co.,  148  8.  W.  192. 

{  103  (Mo.App.)  One  run  down  hy  a  street 
car  may  recover  under  the  humanitarian  rule. 


though  he  saw  the  ear  a  long  distance  away. 

and  thought  that  he  had  plenty  of  time  to  crosa 
before  it  reached  him.— Strauss  t.  Metropolitan 
St.  Hy.  Co.,  148  S.  W.  209. 

S  103  (Mo.App.)  Where  a  motormao,  running 
at  a  high  speed,  could  see  plaintiffs  baggy  on  a 
track  a  long  distance  ahead,  and  that  Its  driv- 
er was  making  no  effort  to  turn  oGf,  his  con- 
duct in  ranoing  the  car  at  a  high  speed  and 
colliding  with  the  bnggy  was  negligent,  nnder 
the  hnmanltarian  role.— Mather  t.  Metropoli- 
tan St  Ry.  Co,,  148  S.  W.  883. 

{110  (Mo.App.)  Res  ipsa  loquitur  doctrine 
held  applicable  in  an  action  against  a  street 
railroad  company  for  injury  to  a  person  stand- 
ing oQ  a  siffewalk  caused  by  derailment  of  a 
car.  making  his  petition  snmcient  without  al- 
legation of  the  facts  on  which  he  based  his 
charge  that  the  derailment  was  ne^igeotly 
caused.— Kalver  t.  Metropolitan  SL  Ry.  Co., 
148  S.  W.  180. 

SMI  (Mo.App.)  Where  a  petition  counted  on 
common-law  negligence  in  running  a  street  car 
"at  a  high  and  dangerous  rate  of  speed,  to  wit, 
at  a  speed  of  more  than  15  miles  tCn  hour," 
plaintiff,  suing  for  death  of  his  intestate  from 
collision  with  the  car,  was  not  bound  to  show 
that  the  speed  exceeded  15  miles  an  hour. — 
Niehaus  v.  United  Rys.  Co.  of  St.  Louis,  148  S. 
W.  389. 

5113  (Mo.App.)  In  an  action  by  a  fireman 
ured  by  a  collision  of  a  hook  and  ladder 
truck  with  a  street  car,  fteld  that  evidence  of 
a  custom  of  the  street  car  company  to  obey  an 
ordinance  giving  the  fire  department  right  ^of 
way  was  admissible.— Taylor  v.  Metropolitan 
St.  Ry.  Co.,  148  S.  W.  470;  Lavery  v.  Same, 
Id.  472. 

i  114  (Mo.App.)  Evidence  held  to  show  that 
plaintiff  was  not  aware  of  peril  until  too  late 
to  save  himself,  and  that  his  peril  was  obvious 
to  motorman  of  street  car  in  time  to  have  pre- 
vented the  injury;  and  hence  the  demurrer 
thereto  was  properly  overruled.— Flynn  v.  Met- 
ropolitan St  Ry.  Co.,  148  8.  W.  122. 

S  1 14  (McApp.)  In  an  action  against  a  street 
railroad  compaw  for  injury  to  plaintiff  while' 
standing  on  a  sidewalk,  caused  oy  derailment 
of  a  car  which  pushed  a  wagon  against  him, 
evidence  held  to  warrant  a  finding  of  direct 
causal  connection  between  the  negligence  caus- 
ing the  derailment  and  the  Injuir^Kalver  v. 
Metropolitan  St  Ry.  Co..  148  8.  W.  130. 

S  117  (Mo.App.)  In  an  action  against  a  street 
railway  company  for  injury  to  plaintiff  while 
standing  on  a  sidewalk,  caused  by  derailment 
of  a  car,  held,  under  the  evidence,  a  jury  ques- 
tion whether  the  motorman  wai  negligent  in 
failing  to  discover  an  obstruction  in  Ume  to 
prevent  the  derailment— Kalver  t.  Metropolitan 
St.  Ry.  Co.,  148  S.  W.  130. 

I  117  (Mo.App.)  In  an  action  against  a  street 
railway  company  for  collision  with  a  vehicle, 
held,  under  the  evidence,  a  jury  question  wheth- 
er the  accident  was  due  directly  to  excessive 
speed  of  the  car.— Niehaus  v.  United  Bys.  Co. 
of  St  Louis,  148  S.  W.  889. 

STREETS. 

See  Dedication,  SS  33.  39;  Municipal  Ootpora* 
tions,  H  294,  3S5,  668-706,  76S-822;  Rail- 
roads, §§  367.  370,  381. 
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STRIKING  OUT. 

See  Appeal  and  Erroi:,  S  ^ ;  Criminal  Law,  S 
690. 

SUBROGATION. 

See  IJmitation  of  Actions,  |  2& 

§23  (Mo.App.)  Where  testator,  at  the  ior 
stance  of  his  sister,  paid  the  debt  of  his  in- 
Biine  nephew,  secured  by  a  mortgage  on  real 
property,  in  order  to  save  the  property  from 
sale,  and  thereby  preserve  it  for  the  nephew 
in  case  be  shonid  be  restored  to  reason,  such 

Eayment  was  not  the  act  of  a  mere  rolunteer, 
at  creatied  an  eauitahle  claim  to  subn^ation.^ — 
Pett7  T.  Tucker,  148  S.  W.  142. 

SUBSCRIPTIONS. 

See  Corporations,  §  80. 

{  2  (McApp.)  Subscription  pledged  for  ft  T. 
M.  G.  A.  building  held  not  invalid  for  failure  to 
name  the  payee. — Young  Men's  Chtistian  Ass'n 
of  Carthage  v.  Morrow,  148  8.  W.  952. 

SUBTERRANEAN  WATERS. 

See  Waters  and  Water  Courses,  ||  104,  107. 

SUIT. 

See  Action. 

SUIT  MONEY. 

See  DiTorxie.  If  221-227. 

SUMMONS. 

See  Process. 

SUPREME  COURTS. 

See  Oonrts,  |fi  91,  87,  28i. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  fS  11&-12& 

SURGEONS. 

See  Physicians  and  Surgeons,  S  18. 

SURPLUSAGE. 

See  Pleading,  S  375. 

SURPRISE. 

See  Continuance;  New  Trial.  |  97. 

TAXATION. 

See  Adverse  Possession,  §  95;  Alteration  of 
Instmmenta,  |  24;  Constitutional  Law.  §1 
4fi.  205;  Dedication,  §  33;  Evidence,  8  lOB; 
Highways,  §§  127,  129;  Intoxicating  Ijiq- 
uora,  Qir-'iG;  Levees;  Licenses,  S  7;  Mu- 
nicipal Corporations,  §§  2(i,  450,  4S.^ :  Schools 
and  School  Districts,  }  101;  Tenancy  in 
Common,  {  16. 

m.  UABILITT  OF  PERSONS  AND 
PROPERTY. 

(D)  Bxemptlona. 

1236  (Ky.l  Under  Const.  S  170,  Ky.  St.  S 
2080a,  and  Louisville  ordinance,  a  manufactur- 
ing  corporation,  which  took  over  the  business 
of  an  insolvent  corporation,  held  not  a  new  es- 
tablishment, and  not  entitled  to  five  years*  ex- 
emption from  taxation.— Victor  Cotton  Oil  Co. 
V.  City  of  LonisTille,  148  S.  W.  la 


V.  LEVT  AMD  ASSESSMENT. 

(A)  I«eT7  ud  AvportlOBBicMt. 

8  301  (Ark.)  Under  Kirby*s  Dig.  {  1498,  pro- 
viding that  the  clerk  shall  keep  a  record  of 
the  proceedings  of  the  county  court  in  levying 
a  tax  and  the  names  of  the  members  voting, 
and  section  1496  providing  that  the  countr 
judge  shall  submit  alt  questions  and  that  a  con- 
currence of  the  majority  of  the  court  shall  be 
necessary  to  a  decision,  a  record  entry  stating 
that  "the  court  proceeded  to  levy  the  taxes'* 
was  insufficient — Morris  v.  Levy  Lumber  Co., 
148  8.  W.  292. 

(D)  Mode  ot  AaafeaaneBt  of  Corpormte 
StoolE,  Prov«rt7,  or  Receipts. 

S  376  CTex.)  Under  Acts  30th  Leg.  1st  Called 
Sess.  c.  23,  providing  a  bnachise  tax  of  SO 
cents  on  each  91,000  of  authorized  capital  of 

corporations,  or  on  the  amount  of  ODtstaoding 
stock,  plus  surplus  and  ondivlded  proSts.  but 
where  the  authorized  capital  exceeds  ¥1,000.000 
the  rate  shall  be  26  cents  on  each  $1,000  in 
"exreas"  of  $1,000,000,  when  a  corporation's 
authorized  capital  exceeds  $1,000,000,  the  ex- 
cess of  the  stock  over  that  amount,  pins  sur- 
plus and  undivided  profits,  is  subject  to  a  frafl- 
chis«  tax  of  25  cents  on  each  $l,00a— Houston 
&  T.  C.  R.  Co.  V.  McDonald,  148  S.  W.  287. 

rX.  SAI.E  OF  LAND  FOR  NONFAT- 
KENT  OF  TAX. 

1 67 1  (Mo.)  A  tax  sale  of  land  in  bnlk  is  not 
ipso  facto  void,  but,  where  the  land  is  so  sit- 
uated that  it  would  sell  to  better  advantage  in 
bulk,  the  sherifF  has  discretion  to  so  sell  it. — 
Culbertaon  v.  Edwards,  148  S.  W.  112. 

XI.  TAX  TITLES. 

(A)  Title  and  Rlfhts  of  PsroliHier  at  Tax 
Sale. 

§  734  (Mo.)  An  erroneous  recital  in  a  tax 
deed  as  to  the  date  of  the  sale  showing  it  to 
have  been  made  one  day  prior  to  the  advertisiil 
time,  on  proof  that  it  was  actually  held  on  tii» 
advertised  date,  I)ecome8  an  irre^nilarity  not 
avoiding  the  deed. — Culbertson  v.  Edwards,  14S 
S.  W.  112. 

A  suit  to  cancel  a  tax  deed  on  the  gronod 
that  the  land  was  sold  in  solido  cannot  b^ 
maintained  where  the  purchaser  had  no  knowl- 
edge that  the  sale  was  so  made,  and  it  did 
not  appear  that  the  owner  was  injured,  or  that 
there  was  any  abuse  of  discretion  on  the  part 
of  the  sheriff  making  the  sale.— Id. 

(B)  Tax  Deed*. 
1766  (Mo.)  That  a  circuit  judge  who  pur- 
chased land  at  a  tax  sale  presided  over  th-' 
court  when  the  sheriff's  deed  was  acknowled^.i^l 
does  not  make  the  deed  void. — Calberlson  v. 
Edwards,  148  S.  W.  112. 

(Cl  Actions  to  Conflrm  or  Trr  Tide. 

S  805  (Mo.)  A  suit  in  equity  to  cancel  a  tax 
deed  commenced  23  years  after  the  tax  sale  by 
the  heirs  of  the  former  owner  la  barred  by 
laches,  though  it  was  alleged  that  the  anoestbr 
had  no  authorized  agent  to  act  for  him,  and 
that  plaintiff-employed  counsel  and  commenw-d 
the  suit  immediately  upon  being  advised  oC 
their  interest  in  the  real  estate.— -Colbert^n  v. 
Edwards,  148  S.  W.  112. 

§  809  (Mo.)  Where  the  petition  charging  an 
illegal  tax  sale  did  not  allege  that  defendant, 
purchasing  at  the  sale,  and  another  bidder, 
who  were  the  onl^  bidders,  conspired  to  de- 
press bidding,  plaintiff  could  not  prove  such 
combination  to  invalidate  the  sale. — Shuck  v. 
Missouri  Lumber  &  Mining  Co.,  148  S.  W.  (Wl. 

S8l3/(&Io.)  In  a  suit  to  cancel  a  tax  deed, 
where  the  deed  is  valid  as  to  the  defendants 
and  they  have  a  clear  record  title  to  the  land, 
the  trial  court  may  ascertain  and  decree  title 
to  them  in  fee  simple.— Culbertson  t,  Edwards, 
148  S.  W.  112. 
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TAX  DEEDS. 

See  Tuation,  H  734,  766. 

TAX  TITLES. 

Se«  Taxation,  fS  734-813. 

TELEGRAPHS  AND  TELEPHONES. 

See  Appeal  and  I^^ror,  H  101%  1094;  Estoppel, 
S  90;  lojoDcUon,  {  67. 

I.  E8TABI.Z8BMEMT,  OOlfSTBITGTION, 
AND  KAIlfTEKANOE. 

S  7  (E7.)  A  mnaicipallty,  in  sellins  a  tele- 
nlione  fraDcbise.  may  attach  conditions  for  the 
henctit  of  ita  inhabitants;  and  a  condition  that 
the  company  should  ioBtall  no  party  lines  is 
valid,  and  is  a  part  of  the  contract  which  may 
Iw  enforced  by  the  city. — City  of  Louisville  v. 
LouisviUe  Home  Telephone  Co.,  148  S.  W.  13. 

S  14  (Ky.)  Where  a  telephone  company's 
franchise  provided  that  It  should  not  install  any 
party  lines,  the  company  is  not  warranted  in 
installing  such  lines,  becaase  it  charges  cheaper 
toll  rates  for  the  same,  and  the  service  is  ap- 
proximately equal  to  that  of  direct  lines.— City 
of  I^ouisville  v.  Louisville  Home  Telephone  Co., 
14S  S.  W.  13. 

Where  a  franchise  of  a  telephone  company 
provided  that  It  should  not  install  any  party 
lines,  held,  that  it  was  not  warranted  in  in- 
titalling  party  lines  which,  owio^  to  harmoniouB 
selective  equipment,  mifiht  signal  one  sub- 
scriber without  the  others.— Td. 

S  1 5  (Ark.)  Duty  and  liability  of  telephone 
company  as  to  construction  and  maintenance  of 
its  line  stated.-rNorth  Arfeansas  Telephone  Co. 
T.  Peters,  148  S.  W.  273. 

In  an  action  for  injuries  from  a  saggins  tele- 
phone wire,  held,  that  telephone  company  and  a 
subscriber  were  joint  tort-feasors  properly  join- 
ed in  the  action. — Id. 

§  15  {Ter.Civ.App.)  Whether  a  telephone 
company  is  liable  for  injury  to  a  railway  bralte- 
man,  struck  while  standing  on  a  freight  cnr  by 
a  wire  auspeaded  by  the  company  over  the 
railway  tracks,  depends  upon  whether  the  rail- 
way compnny  authorized  the  wire  to  be  so  sus- 
pended.— Southwestern  Tflt'trrnph  &,  Telephone 
Co.  T.  Corbett,  148  S.  W.  SL'O. 

A.  telephone  company  which  has  suspended 
n  wire  over  a  railway  track  so  low  as  to  strike 
a  brakeman  on  a  passing  freight  car  cannot 
eacape  liability  for  the  injury  because  it  acted 
for  a  patron  whose  line  was  connected  with 
rhe  company's  exchange.— Id. 

A  telephone  company  hrld  not  liable  for  in- 
jury to  a  railway  employ^  caused  by  a  wire 
being  suspended  too  low  over  a  railway  track, 
if  it  did  not  construct  the  tine  or  control  it. 
—Id. 

^  20  (Ark.)  In  an  action  for  injuries  from  a 
Ragging  telephone  wire,  held,  on  the  evidence, 
that  the  question  of  whether  the  wire  was  under 
the  control  of  a  defendant  telephone  company 
■was  for  the  jury.— North  Arkansas  Telephone 
Co.  V.  Peters,  148  S.  W.  27:t. 

On  evidence  in  an  action  for  damages  for  in- 
juries from  a  sagging  telephone  wire,  evidence 
held  sufficient  to  support  a  findins  that  defend- 
ant was  negligent,  and  that  plaintiff  was  not 
guiltv  of  contributory  negligence. — Id. 

Evidence,  in  an  action  agninat  a  telephone 
company  and  one  of  its  subscribers  for  injuries 
from  a  sagging  wire,  held  sufficient  to  support  a 
verdict  for  the  plaintiff.— Id. 

U.  ILEOTTI^TION   AMD  OPERATIOK. 

§  37  (Tex.)  Where  the  addressee  of  a  tele- 
gram lives  beyond  the  free  deliver.v  limits,  and 
the  telegraph  company  demands  payment  or  se- 


curity of  Rtk  extra  delivery  charge,  !t  may  re- 
fuse to  deliver  the  message,  unless  the  charge 
is  paid  or  guaranteed. — Western  Union  Tele- 
graph Co.  v.  Harris,  148  S.  W.  284. 

S  37  (Tex.)  Iq  stated  cases,  a  telegraph  com- 
pany held  liable  for  damages  for  failure  to 
promptly  transmit  messages  which  did  Dot  show 
oD  their  face  that  a  failure  would  cause  a  loss. 
—Western  Union  Telegraph  Co.  t.  True,  148 
S.  W.  661. 

S  65  (Tex.)  A  plea  in  an  action  against  a 
telegraph  company  for  failing  to  deliver  a  mes- 
sage that  the  addressee  lived  oeyond  the  free  de- 
livery limits,  but  failing  to  allege  demand  for 
and  nonpayment  or  guaranty  of  extra  <-harge  for 
delivery,  held  insufficient.— Western  Union  Tele- 
graph Co.  T.  Harris,  148  S.  W.  284. 

§66  (Tex.)  In  an  action  against  a  telegraph 
company  for  failing  to  deliver  a  message,  evi- 
dence held  sufficient  to  warrant  a  finding  of 
negligence.— Western  Union  Telegraph  Co.  t. 
Catea,  148  S.  W.  281. 

While  the  burden  Is  on  the  plaintiff  to  estab* 
lish  negligence,  yet.  where  the  exact  time  of  the 
filing  of  the  message  for  transmission  was  Im- 
portant, testimony  for  plaintiff  as  to  anch  time, 
though  indefinite,  will  be  construed  in  her  favor, 
where  it  appears  that,  thoucb  it  was  within  the 
power  of  the  defendant  to  show  the  exact  time. 
It  did  not  do  so. — Id. 

S  66  fTex.)  Where  a  telegraph  company  estab- 
lishes free  delivery  limits  in  dties  and  towns, 
the  burden  is  on  ft  to  show  that  notice  thereof 
was  brought  home  to  the  sender  of  a  mesHoge 
to  an  addressee  located  in  such  a  place,  that 
the  addressee  was  not  within  such  liinlts,  and  to 
demand  payment  of  the  additional  charge  re- 
quired for  delivery.— Western  Union  Telegraph 
Co.  v.-  Harris,  148  S.  W.  284. 

§  78  (Mo.App.)  Evidence  held  to  show  that 
the  telegraph  company  messenger  exercised  care 
In  attempting  to  promptly  deliver  the  telegram 
by  the  moat  direct  means  available,  sutScient  to 
relieve  the  company  from  liability  for  the  pen- 
alty under  Rev.  St.  1009,  i  3330.— Moore  v. 
Western  Union  Telegraph  Co.,  148  S.  W.  157. 

Rev,  St.  1909,  S  3,130.  being  highly  penal, 
must  be  strictly  construed. — Id. 

Kev.  St.  190U,  §  3^30.  does  not  make  the  tele- 
graph company  an  insurer  of  the  delivery  of 
the  message,  or  require  it  to  use  eztraordinary 
care  in  makinir  such  delivery. — Id. 

Rev.  St.  1009,  S  3330,  does  not  give  the  tele- 
graph company  any  right  to  invade  the  privacy 
of  an  addressee,  against  his  will,  and  force  into 
bis  hands  a  message,  which  be  refuses  to  re- 
ceive.— Id. 

TENANCY  IN  COMMON. 

See  Adverse  Possession,  1  81;   Eminent  Do- 
main, S  177;  Wills,  I  523. 

LI.  MUTUAI.   RIGHTS.  DUTTESf,  AlfD 
IJABIX.ITIES  OF  COTSNANTS. 

S  13  (M'o.)  The  possession  by  one  tenant  in 
common  is  presumptively  the  possession  of  alt. 
—Allen  V.  Morris,  148  S.  W,  905. 

S  15  (Mo.)  The  possession  by  one  tenant  in 
common  may  be  adverse  where  the  possessor 
repudiates  the  rights  of  cotenants  and  shows 
an  intention  to  hold  adversely  as  to  them, 
though  it  is  not  necessary  that  such  acts  shall 
be  brought  to  the  notice  of  the  cotenants  to 
create  title  by  adverse  possession. — Allen  v.  Mor- 
ris. 148  S.  W.  im. 

The  children  of  a  decedent  by  a  second  wife 
acquire  title  by  adverse  possession  as  against 
decedent's  children  by  bis  first  wife,  though  on 
his  death  nil  the  children  became  tenants  in 
common,  where  possession  had  been  held  for  40 
yenrs.  making  improvements  and  paying  taxes, 
and  no  claim  was  made  by  the  other  children. 
-Id. 
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Xn.  RZOHTS  AKD  IIABIMTIES  OF 
.  COTEHAKTS  AS  TO  THIBU 
PERSONS. 

1 45  (Tex.CiT.App.)  Tenants  In  commoa  with 
others  have  no  rig:ht  to  convey  to  a  stranger 
specific  portions  of  the  common  estate. — Ros- 
boioagfa  T.  Oook,  14S  S.  W.  112a 

TENDER. 

See  Vendor  and  Porchaser,  |  28B. 

TESTAMENTARY  CAPACIH. 

See  WUls.  »  3S,  60,  324. 

THEFT. 

See  Buirlarr;  Larceny;  BobbBEy. 

THREATS. 

See  Homicide,  H  300,  841. 

TICKETS. 

See  Carrien,  {f  412,  414. 

TIME. 

See  Trial.  H  76,  390. 

1 9  (Aril.)  In  computing  time  under  statutes 
of  limitation,  the  first  day  should  be  excluded, 
and  the  last  included.— Pieay  v.  PuJaaki  County, 
14S  S.  W.  491. 

$  9  (Ark.)  Where  time  is  allowed  by  the  tHal 
judge  fur  filing  a  bill  of  exceptions  beyond  the 
term,  the  day  on  which  the  order  was  made 
is  excluded  while  the  last  day  is  included.— W. 
C.  Early  Co.  v.  Maxwell,  148  S.  W.  496. 

I  1 1  (Mo.App.)  Where  the  trial  court's  rec- 
ord entry  shows  that  its  finding  of  fact  was 
filed  on  tne  day  judgment  wag  rendered,  it  can- 
not be  disregardL<d,  on  the  ground  that  it  was 
filed  after  delivery  of  the  judgment^Lesan  Ad- 
vertising Go.  V.  CasQeman,  148  S.  W.  433. 

TITLE. 


Sales,  S  201 ;  Statutes^,  S§  117,  IIS.  120.  141: 
Trespass,  }  19;  Trespass  to  Try  Title.  H  US, 
41;  Vendor  and  Purchaser.  S|  123.  129.  180, 
334.  341;  Waters  and  Water  Courses,  f  123>; 
WiiiB,  I  4S6. 

TOOLS. 

See  Uaster  and  Servant,  |S  101.  102,  28L 

TORTS. 

See  Assault  and  Battery,  {35 ;  False  Imprison- 
ment; Fiand :  Insane  Persons,  I  80;  Limi- 
tation of  Actions.  3§  32,  166;  Malidous  Pros- 
ecution ;  Municipal  Corporations,  fi§  755-822; 
Negligence;  Nuisance;  Statutes,  S  141;  Tele- 
graphs and  Telephones,  S  15;  Trespass;  Tro- 
ver and  Conversion. 

S  1 1  (Tei.Civ.App.)  One  who  impounds  oil  or 
other  subst8D<re  by  artificial  methods,  as  in 
pii}es,  from  which  it  escapes,  by  percolation  or 
otherwise,  into  and  on  the  property  of  another, 
causing  damnjcre,  is  liable  therefor,  regardless  of 
negligence.— Texas  Co.  v.  Giddings,  148  S.  W. 
1142. 

TOWNS. 

See  Municipal  Corporations, 

TRANSCRIPTS. 

See  Appeal  and  Error,  |i  601,  608,  ^4.  627, 
tt28,  702. 1082;  GrinU  Law.  |S  1088,  UOl. 


TRANSFERS. 

See  Caixieza,  |S  12,  356. 

TRESPASS. 

See  Mnidclpal  Corporationfl,  |  SOt» 
TL  ACTIONS. 

1 19  (Ark.)  Plaintiff  in  an  action  for  trespaiv 
for  cutting  and  removing  timber  must  recover 
if  at  all  upon  the  strength  of  his  own  titK— 
Glasscock  v.  National  Box  Co..  148  S.  W.  24S. 

S  44  'Ey.)  A  plaintiff  in  trespass  must,  where 
the  Issue  is  the  ownership  of  the  land,  pruv« 
that  he  is  the  owner.— WUUaiu  t.  Brush  Creek 
Coal  Co.,  148  S.  W.  872. 

TRESPASS  TO  TRY  TITLE 

H.  PROCEEDmOS. 

{  38  (Tex.Civ.App.)  There  is  no  pfeenmptioD 
of  title  in  a  grantor  based  on  his  undertaking 
to  convey,  as  where  one  purports  to  convey  as 
an  heir,  even  though  the  conTeyanoe  be  ancient 
-Villalva  T.  Brown,  148  S.  W.  1124. 

S4I  (Tex.ClT.App.)  Evidence,  in  an  action 
to  recover  part  of  a  tract  of  land,  held  suffi- 
cient to  sustain  a  judgment  for  defendaDt-> 
Childress  v.  Tate,  148  S.  W.  843. 

S4f  (Tex.Civ.App.)  The  possession  of  plain- 
tiff and  her  transferees  was  prima  facie  evi- 
dence of  title  and  sufficient  to  entitle  them  to 
recover  against  defendant  in  trespass  to  trv 
title,  in  tlie  absence  of  evidence  sufficient  to  do- 
feat  their  right.—Adels  v.  Joseph,  148  S.  V\'. 
H54. 

In  trespass  to  try  title,  the  evidence  of  till* 
by  third  persons  by  limitation  was  insufficient 
to  overcome  the  pnma  facie  case  made  the 
evidence  of  the  possession  of  plaintilC  and  hpr 
transferees,  in  the  absence  of  testimony  to  con- 
nect defendant  with  such  limitation  title.— Id. 

1 44  (Tex.Civ.App.)  In  trespass  to  try  title. 
held,  under  the  evidence,  a  jury  question  wheth- 
er a  certain  person  was  dead  when  his  wife  and 
daughter  conveyed  land  belonging  to  him  as  his 
heirs.— Villalva  t.  Brown,  148  S.  W.  1124. 

g  44  (Tex.Civ.App.)  Where  the  evidence  wa^ 
undisputed  that  plaintiff  had  I>een  in  possession 
through  tenants  for  about  14  yean,  durinx 
which  time  the  land  was  inclosed,  the  court 
properly  Instructed  a  verdict  for  plaintiff  in 
trespass  to  try  title  npon  the  Issue  of  prior 
possession. — Adels  v.  Joseph,  148  S.  W.  11^ 

ii  44  <Tex.Civ.App.)  Where,  in  trespass  to  try 
title,  the  undisputed  evidence  was  that,  while 
the  plaintiff  was  in  possession  through  hts  ten- 
ants, the  defendant  entered  upon  and  fenced  the 
laud  in  dispute,  and  there  .was  no  evidence  to 
show  a  superior  right  in  the  defendant,  the  court 
properly  instructed  a  verdict  for  plaintiff  on  the 
issue  of  prior  possession.— Adels  v.  Wilson,  14S 
S.  W.  1156. 

m.  BAMAOES.  USE  AND  OOCXTPA- 
TlOlf,  nCPBOVEBIEMTS, 
AMD  TAXES. 

SS3  (Tex.Civ.App.)  Where,  in  trespass  to  try 
e,  plaintiff  su^  out  a  writ  of  sequestration, 
and  defendant  replevied  the  property  which  it 
was  found  belonged  to  intervener,  plaintiff  was 
not  entitled  to  recover  rents  on  the  replevy 
bond,  either  for  himself  or  for  interveners 
benSt.— Dentschmann  t.  Byan,  148  S.  W.  1140. 

TRIAL 

See  Adverse  Possession,  S  115;  Agricoltni*; 
Appeal  and  Error,  S8  204-232,  263,  292.  302, 
547,  662,  672,  692,  730,  742.  866,  882,  SGS, 
930!  9»4r-10l5,  103^  10S3,  1086-1071. 

1170,  1175,  1196,  1215:  Arson;  Brokers,  i 
88:  BurglaiT.  ft  48;  Ganiera.  H  320.  321. 
847,  348;   ConUnuancei    Oontimcti,  f  »3; 
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CMtB ;  Crimlnsl  Law.  {{  622-883.  913-968. 
1038,  1043,  1066,  l«Se,  1063,  1064,  1066, 
10S8,  1090.  1097,  1134,  1154,  1159,  1166%, 
1171,  1172-1174:  Crops.  1  8;  Ueath,  S  104i- 
Etminent  Domain,  }  2(t2:  False  Pretenses,  | 
51;  Fences;  Frauds,  Statute  <^  S  161;  Homi- 
cide, JK  26f^l3.  325,  340:  Innur&nt-e.  H 
668,  6%,  82o;  Master  and  Servant,  |8  28G- 
296,  332;  Municipal  Corporations,  |§  706, 
S22:  Negligence,  {  136:  New  Trial;  Parties, 
f  76;  Physicians  and  Surgeons,  fi  18;  Rail- 
roads, H  282.  360.  400.  446;  Rape.  §  !>9: 
Reference :  Release,  §  58 ;  Replevin.  §  8 ; 
Sales,  JS  340,  304 ;  Street  Railroads,  S8  114, 
117:  Telegraphs  and  Telephones,  fi  20;  TrcH- 
pasB  to  Try  Title,  |  44;  Venue;  Wills,  || 
824,  SOOl 

iv.  beceftioit  of  evidence. 

(B)  Order  of  Proof,  Rebuttal,  and  Beopea- 

Ing  Cm*. 

(  62  (McApp.)  In  an  action  against  a  street 
railway  company  for  Injury  to  plaintiff  while 
standing  on  a  sidewalk,  caused  by  derailment 
of  a  car,  plaintiff  not  being  obliged  to  show 
that  the  derailment  wae  aegligcntly  caused 
until  defendant  had  offered  evidence  that  it 
was  accidental,  plaintiff's  evidence  of  negli- 
gence was  properly  made  on  rebuttal.— Kalver 
T.  Metropolitan  St.  Ry.  Co.,  148  S.  W.  130. 

(C)  Objectlona,  Hoflona  to  Strike  Out,  and 

KixccptlonB. 

I  76  (Mo.App.)  Where  no  objection  was  made 
to  a  qne8ti(ni  asked  a  witness,  an  objection 
that  his  answer  was  a  conclusion  came  too  Inte. 
— Montague  Compressed  Air  Co.  t.  City  of  Ful- 
ton, 148  S.  W.  422. 

i  76  (Mo^pp.)  Ad  objection  to  a  question 
to  a  witness  is  properly  overruled,  where  not 
made  until  after  the  answer.— Dehner  T.  Hiller, 
148  S.  W.  953. 

S  83  (Tez.CiT.App.)  A  deed  may  be  Inadmis- 
sible on  the  ground  of  immateriality  in  the  ab- 
sence of  proof  of  the  grantors'  heirship,  un- 
der which  title  is  derived,  bat  not  on  the 
gjotaiA  of  incompetency.— Villalva  t.  Brown, 
148  S.  W.  1124. 

S  85  (Tez.Civ.App.)  Objection  to  testimony 
as  a  whole  held  properly  overruled,  where  part 
was  admissible. — Martin  v.  Ince,  148  S.  W. 
1178. 

{ 89  (Mo.App.)  Testimony  Is  properly  ex- 
cluded by  striking  an  answer  to  a  question  put 
to  a  witness.— Clark  T.  Metropolitan  St  By. 

Co.,  148  S.  W.  208. 

V.  AROUlfEKTS  AHD  OOND1TOT  OF 
OOUNSEI.. 

i  109  (Mo.App.)  A  statement  made  by  plain- 
tiff's attorney  at  the  opening  of  the  trial  as  to 
what  he  ezpects  to  prove  is  not  an  admiasion. 
and  does  not  bind  plaintiff,  so  as  to  justify  the 
court  in  directing  a  verdict  for  defendant,  on 
the  ground  that  the  statement  states  facte 
preventing  a  recovery. — Wasmer  t.  Missouri 
Pac  Ry.  Co..  148  S.  W.  155. 

{  121  (Aik.)  On  an  issue  as  to  the  existence 
of  a  partnership  between  defendant  and  a  firm. 
Mid  improper  for  plaintiff's  couoRel  in  his  ar- 
gument to  the  jury  to  state  that  defendant  ad- 
mitted the  partnership.— Denison  v.  Keiser, 
148  S.  W.  1023. 

TI.  TAKING  CASE  OR  QUESTIOK 
FROM  JTTR7. 

(A)  ttues^loiiB  of  Lavr  or  of  Paei  In  Oen- 
eml. 

S  136  (Mo.App.)  The  effect  of  an  ordinance 
introduoed  In  evidence  In  support  of  a  de- 
fense la  for  the  court,  and  it  need  not  be  read 


to  the  JuT'— WilUams  t.  CXty  of  St  Joseph, 
148  S.  W.  459. 

S  139  (Mo.App.)  Defendant  railroad  company, 
which  seeks  to  defeat  a  recovery  on  the  grouna 
of  contributory  negligence,  is  not  entitled  to 
a  directed  verdict,  where  the  evidence  showing 
the  contributory  negligence  is  oral;  the  weight 
of  such  evidence  being  for  the  jury,  and  the 
court  being  unable  in  such  case  to  assume  the 
truth  of  the  testimony  required  for  a  peremp- 
tory In4tn)ction.--DBTmson  v.  St.  Louis  ft  S.  V. 
K.  Co..  148  S.  W.  406. 

S  139  (Mo.App.)  Juries  may  draw  conclu- 
sions on1.v  when  founded  on  facts  In  evidence, 
provided  the  evidence  is  substantial,  and  a  mere 
scintilla  is  not  sufficient— McNulty  v.  St.  Lou- 
is &  S.  F.  R.  Co.,  148  S.  W.  978. 

S  139  (Mo.App.)  A  demurrer  to  evidence  is 
sustainable  only  in  the  absence  of  material 
testimony  or  unreasonable  inference.— Kelley 
V.  Ross,  148  S.  W.  1000. 

§  140  (Mo.)  The  credibility  of  ndtnesses  and 
the  weight  of  their  testimony  are  for  the  iuTj 
to  determine.— Frits  v.  St  Louis,  L  H.  &  8. 
Ry.  Co.,  148  S.  W.  74. 

S  140  (Mo.App.)  A  party,  by  introducing  wit- 
nesses, vouches  for  their  credibility,  and  so, 
where  they  establish  that  the  other  party  was 
not  liable,  a  directed  verdict  may  properly  be 
based  on  their  testimony. — Davidson  v.  St  Lou- 
is &  S.  F.  H.  Co.,  148  S.  W.  406. 

f  143  (Mo.App.)  Where  physical  facts  sur- 
rotinding  an  itdury  caused  by  the  running  away 
of  horses  whico  were  scared  by  a  train  are  in 
conflict,  the  question  Is  not  one  of  law,  but  for 
the  jury.— Davidson  v.  St  Louis  &  S.  F.  R. 
Co.,  148  S.  W.  406. 

1 143  (Mo.App.)  Where  the  evidence  on  an 
issue  of  fact  is  substantial  and  conflicting,  it 
should  he  submitted  to  the  jury.— Lang  v. 
Friedman,  148  S.  W.  992. 

I  143  (Tex.Civ.App.)  Where  ptalntirs  direct 
testimony  tended  to  snow  a  right  to  recover,  if 
there  was  a  conflict  between  it  and  his  cross- 
examination,  it  was  for  the  jury  to  determin(^ 
which  was  correct,  and  a  verdict  for  defendant 
was  improperly  directed, — Threadgill  v.  Shaw. 
148  S.  W.  §25. 

8  143  (Tez.Civ.App.)  A  requested  instruc- 
tion directing  a  flndin?  on  an  Issue  Is  properly 
refused,  where  the  evidence  on  the  issue  is  con- 
flicting.—Louisiana  ft  Texas  Lumber  Go.  t. 
Stewart  148  S.  W.  1193. 

(B)  Demorrev  to  BTldeam* 

S  155  (Mo.App.)  A  common-law  demurrer 
has  the  effect  of  withdrawing  the  case  from 
the  jury.— Diamond  Rubber  Go.  t.  Wernicke, 
148  S.  W.  160. 

A  demurrer  at  the  close  of  plaintifTs  evi- 
dence, regarded  as  an  instraction  in  the  nature 
of  a  demurrer  to  the  evidence,  merely  raised 
the  question  of  the  sufficiency  of  plaintiffs 
evidence  to  present  an  issue  of  fact,  and  did 
not  withdraw  the  case  from  the  jury.— Id. 

§  156  (Mo.)  On  demurrer  to  the  evidence, 
defendant's  testimony  if  contradicted  must  be 
taken  as  false,  and  plaintiff's  whether  contra- 
dicted or  not  must  be  taken  as  true. — Fritz  v. 
St.  Louis.  1.  M.  &  S.  By.  Co.,  148  S.  W.  74. 

§  156  (Mo.App.)  A  common-law  demurrer  to 
the  evidence  baa  the  effect  of  a  conclusive  ad- 
mission by  defendant  of  facts  and  inferences 
therefrom  brought  ont  by  plaintiff. — Diamond 
Rubber  Co.  v:  Wernicke,  148  S.  W.  16a 

(D)  Direction  of  Terdlot. 

1 178  (Mo.App.)  Evidence  offered  by  the  plain- 
tiff, although  contradicted  by  other  evidence, 
must,  for  the  purpose  of  determining  the  al- 
lowance of  a  peremptory  instruction,  be  consid- 
ered as  true. — Patterson  v.  American  lu.  Go. 
of  Newark,  148  8.  W.  448. 
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mX.  IHSTRUOTIONS  TO  JUBT. 

(A)  FroTlBce  of  Coart  and  Jnrr  Im  Gen- 
eral. 

S  189  (Ark.)  It  is  not  error  to  give  a  specific 
inatruotion  in  a  hypothetical  form  covering  the 
various  phases  of  the  evidence  adduced. — Thoinp- 
Bon  V.  Southern  Lumber  Co.,  148  S.  W.  KIT. 

i  191  (Mo.)  InBtructions  should  never  assume 
Bs  true  facts  about  which  there  ia  a  controver- 
sy,—Clark  V.  SL  Josepli  Terminal  R.  Co.,  148 
S.  W.  472. 

$  I9t  (Mo.)  Where,  in  an  action  on  the  bond 
of  executors,  it  was  claimed  that  the  name  of 
one  of  the  sureties  was  forged,  an  instruction 
that  it  voald  be  presumed  that  they  signed  be- 
fore the  probate  judge  as  required  held  er- 
roneous.—State  ex  rel,  Welch  v.  Morrison,  148 
S.  W.  907. 

i  191  (Mo.App.)  While,  ordinarily,  in  an  ac- 
tion against  a  street  railway  compaoy  for  colli- 
sion with  a  pedestrian,  it  is  proper  to  instruct 
that  the  burden  of  proof  is  on  plaintiff,  an  in- 
.struction  which  assumed  that  plaintiff  stepped 
in  front  of  the  car  which  struck  him  was  prop- 
erly refnaed.— Clark  t.  Metropolitan  St.  By. 
Co.,  148  S.  w.  m 

I  191  (Mo.App.)  In  an  action  for  wrongfal 
death,  an  Instruction  that,  if  the  jury  found  for 
plaintiff,  they  should  return  a  verdict  of  not  less 
than  92,000  and  not  more  than  $10,000  as  a 
penalty  for  the  unlawful  act  complained  of,  was 
not  erroneous  as  a^sumlnfc  that  defendant's  neg- 
ligent acts  were  unlawful.— Xiehaua  v.  Unit^ 
Ryfl.  Co.  of  St  Louis,  148  S.  W.  389. 

I  I9i  (Tex.CiT.App.)  An  iastruction,  aa- 
suming  as  a  fact  a  matter  which  was  broven 
only  by  the  uncorroborated  testimony  olplain- 
tiff,  is  erroneous.— Atchison,  T.  Sea.  F.  By. 
Co.  V.  Lucas,  148  S.  W.  1149. 

S  194  (Tez.OiT.App.)  In  a  will  contest,  an 
instructjoo  that  ordinarily  less  mental  capacity 
is  required  to  execute  a  will  than  to  make  a 
contract  waa  properly  refused  as  on  the  weight 
of  the  evidence.- Allday  v.  Cage,  148  S.  W. 

83a  » , 

S  194  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  passenger  while  or  after  she  had 
aUghted  from  the  car,  a  requested  charge,  that 
It  the  car  waa  not  started  while  plaintiff  was 
in  the  act  of  alighting,  and  she  alighted  safely 
therefrom,  and  after  she  had  alighted  she  step- 
ped into  a  hole,  etc,  defendant  was  not  liable, 
held  not  on  the  weight  of  the  evidence.— San 
Antonio  Traction  Co.  v.  Bauskins,  148  S.  W. 
1100. 

g  194  (Tex.CiT.App.)  An  instruction  in  emi- 
nent domain  proceedings  as  to  the  various  ele- 
ments of  damages  to  be  considered  in  estimat- 
ing the  damage  to  the  land  is  not  objectionable 
as  on  the  weight  of  the  eridence.— Beaumont 
&  O.  N.  B.  B.  T.  Elliott,  148  S.  W.  1125. 

I  194  (Tex.CiT.App.)  An  instruction  direct- 
ing the  jury  to  consider  certain  evidence  in  ar- 
riving at  a  verdict  is  properly  refused  as  a 
charge  on  the.  weight  of  evidence.— Louisiana  & 
Texas  Lumber  Co.  t.  Stewart,  148  S.  W.  1193. 

(B)  Neoeaslty-  and  Snbjeet-Matter. 

§219  (Mo.App.)  An  instruction  that  if  plain- 
tiff knew  of  the  existence  of  a  defect  in  a 
street,  or  by  ordinary  care  might  have  known 
thereof,  it  was  her  duty  while  traveling  on  a 
dark  night  to  use  a  great  degree  of  care  to 
aTOid  the  defect,  and  that  if  she  had  exercised 
due  care  she  would  haTe  proTented  the  acci- 
dent, was  properly  refused,  because  referring 
to  a  great  degree  of  care,  without  defining  it- 
Roberts  T.  City  of  Piedmont,  148  S.  W.  119. 

<C)  Form,  ReqalMltes,  SnlllcleKCr- 

{232  (Mo.App.)  Instructions  for  plaintiff,  in 
an  action  for  personal  injuries,  which,  without 
defining  the  word  "negligence,"  or  stating  any 
facts  from  which  the  inference  of  negligence 
would  have  to  be  implied,  merely  direct  a  Ter- 


dlct  on  the  finding  that  the  injury  waa  negli- 
gently inflicted,  are  erroneous.— Mather  v.  Met- 
ropolitan St.  Ry.  Co.,  148  S.  W.  383. 

§  242  (Tex.Civ.App.)  Where  an  issue  wai 
raised  as  to  the  terms  of  a  contract,  an  in- 
struction that  the  burden  was  on  plsintiff  to 
prove  the  contract  as  alleged,  and  that  the  par- 
ties agreed  thereto,  and  it  the  jury  failed  to 
find  that  the  minds  of  the  parties  had  so  met, 
or  if  they  found  that  the  parties  understood 
the  terms  of  the  agreement  in  different  ways, 
they  should  find  for  defendants,  heJd  mislead- 
ing.—Power  State  Bank  v.  CarTcr,  148  S.  W. 
341. 

S  244  (Mo.App.)  Tn  an  action  for  wrongfnl 
death,  an  iDstnietion  that,  if  the  Jnrr  found  for 
plaintiff,  they  should  return  a  Terdict  of  not 
less  than  $2,000  and  not  more  than  $10,000  an 
a  penalty  for  ihc  unlawful  acts  complained  of 
was  not  erroneous,  as  singling  out  and  com- 
menting on  such  negligence  oy  diaracterizing  it 
as  unlawful.— NiehauB  t.  United  Byi.  Co.  of  St 
Louie,  148  S.  W.  889. 

f  244  (Mo.App.)  In  an  action  by  a  fireman, 
injured  when  his  truck  was  struck  hj^  a  street 
car,  instntctioDS  submitting  hypothesis  of  fact 
entitling  him  to  recover  held  not  improper  as 
giving  undue  attention  to  portions  of  the  evi- 
dence by  reciting  that  he  was  a  fireman-— Tay- 
lor V.  IWfetropolitan  St  Ry.  Co.,  148  S.  W.  470; 
Lavery  t.  same.  Id.  472. 

S244  <Tex.CiT.App.)  An  instruction  that  the 
jury  should  return  a  Terdict  for  the  defendant 
if  they  did  not  find  from  a  preponderance  of 
the  evidence  that  the  car  stopped  and  was 
started  up  while  the  passenger  waa  alightiw. 
but  believed  from  the  evidence  that  she  steppwi 
off  the  car  while  it  was  yet  in  motion,  held  net 
to  unduly  emphasize  the  burden  of  proof  and 
the  preponderance  of  evidence.— Small  v.  San 
Antonio  Traction  Co.,  148  8.  W.  833. 

(D)  ApplloabilKr  to  Fleadlnca  ud  Eri- 
demee. 

{251  (Mo.)  An  administrator  de  bonis  noo 
sued  on  the  bond  of  former  execntors  to  iv 
cover  the  liability  of  one  of  them  -to  decedeot 
or  to  his  estate,  not  claiming  the  recovery  of 
certain  land  or  its  proceeds,  which  land  one  of 
the  executors  had  agreed  to  buy  in  at  a  sale, 
but  which  he  failed  to  do.  HeM,  that  an  in- 
strucdoD  authorisiog  a  recovery  on  the  theory 
of  a  constructive  trust  was  inwroper.— State 
ex  rel.  Welch  v.  Morrison,  148  S.  W.  907. 

S25I  (Mo.App.)  Where  the  issue  was  wheth- 
er insured's  Call  was  caused  from  apopl«cy,  or 
whether  the  fall  caused  apoplexy,  it  was  eiror 
to  instruct  that  the  plaintiff  could  not  recover 
if  the  insured  was  stridcen  with  apoplexy  while 
riding  in  a  atreet  car,  without  adding  that  to 
bar  a  recovery,  he  must  have  been  stricken  be- 
fore be  fell.— Hooper  t.  Standard  lASe  ft  Acd- 
dent  ins.  Co.,  148  S.  W.  116. 

§251  (Mo.App.)  In  an  action  against  a 
street  railway  company  for  injuries  receiTed 
by  plaintiff  while  a  passenger,  the  instructions 
on  the  issue  of  negligence  should  restrict  plain- 
tifTs  right  to  recoTer  to  die  acts  of  oejriigence 
pleaded.— Gabriel  t.  MetropoHtan  St  By.  Co., 
148  S.  W.  168. 

In  an  action  against  a  street  car  company 
for  negligently  starting  its  Tehide  so  as  to  un- 
balance plaintiff,  who  was  not  seated,  an  in- 
struction that  the  operators  of  the  car  were 
bound  to  exercise  toward  plaintiff  -the  highest 
degree  of  care  that  would  naTe  been  exerdsed 
by  Tery  prudent  persons  Is  not  erroneous  in 
submitting  negligence  not  arerred  in  the  pe- 
tition, becauae  it  includes  no  hypothesis  which 
entitled  plaintiff  to  recover,  but  states  a  mere 
abstract  principle  of  law.— Id. 

§  251  (Mo.App.)  Id  a  personal  Injnnr  action, 
wherein  plaintiff  pleaded  an  expense  of  $35  for 
medicines,  etc.,  it  was  reversible  error  to  allow 
a  recovery  on  that  item  without  restrictioa  as 
to  amount,  where  his  cTidence  tended  to  Aow 
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that  the  Item  eicorded  that  amount.— Smart 
V.  Wabash  R  Co.,  148  S.  W.  172. 

In  a  persooal  Jnjnry  actios,  an  Instructioo 
authorizing  a  recovery  for  permanency  of  in- 
jury ia  errooeous,  where  the  petition  does  not 
sufficiently  allege  such  permanenc-y.— Id. 

i  252  (Bio.)  An  instruction  purporting  to 
rover  the  case  and  authnrizi&K  a  verdict  on 
recited  facts  but  wrongfully  assuming  the  ex- 
istence  of  a  principal  fact  pleaded  held  errone- 
ous.—State  ex  rel.  Welch  t.  Morrison,  148  S. 
W.  907. 

I  252  (McApp.)  An  instruction,  though  cor- 
rect as  an  abstract  proposition,  is  properly  re- 
fused, when  it  fails  to  apply  the  rules  of  law 
to  the  facts  in  the  case.— Boberts  t.  City  of 
PiedmoDt,  148  S.  W.  119. 

f252  (lfo.App.)  In  the  absence  of  support- 
ing evidence,  it  was  error  to  instruct  that  the 
jury  could  c(msider  the  motive  which  prompted 
the  husband  to  claim  that  his  wife  owned  the 
property  iu  question,  and  whether  his  claim 
was  bona  fide.— Strother  v.  McFarland,  148  S. 
W.  988. 

Instructions  suggesting  an  imputation  of  bad 
faith  in  a  party's  conduct  are  always  improper 
unless  irarranted  by  the  eridence.— Id. 

§252  (Tex.Civ.App.)  In  an  action  to  remove 
a  fence  obstructing  an  alley  between  plaintifTs 
and  defendant's  land,  where  the  evidence  show- 
ed that  the  alley  was  on  defendant's  land  and 
that  his  grantor  had  opened  it  for  his  own  con- 
venience, and  was  insufficient  to  show  that  the 
city  had  accepted  or  made  any  claim  to  it,  an 
instmction  on  dedication  and  descriptive  rights 
heid  erroneous.— DaTis  v.  Young,  148  S.  W. 
111(1. 

S  253  (MoApp.)  An  instruction  that  it  was 
the  duty  of  a  pMestrian  at  night  to  travel  only 
over  known  and  safe  streets,  and  if  plaintiff 
voluntarily  undertook  to  use  an  unknown  street 
beset  with  danger,  and  was  injured  thereby, 
there  could  be  no  recovery,  was  properly  re- 
fused, as  omitting  knowledge.— Boberts  v.  City 
of  Piedmont,  148  S.  W.  119. 

%  253  (McApp.)  An  instruction  in  an  action 
prosecuted  by  an  administrator  substituted  as 
plaintiff  for  bis  intestate,  suing  for  a  person- 
al injury,  which  assumes  to  cover  the  whole 
case  and  to  direct  a  verdict,  is  erroneous, 
where  it  fails  to  submit  the  issue  of  whether 
or  not  the  death  of  the  intestate  was  the  re- 
sult of  the  injuries  complained  of. — Showen  t. 
Metropolitan  St  By.  Oo.,  148  S.  W.  135. 

§  253  (Mo.App.)  A  requested  instruction  ex- 
cluding testimony  of  a  party  and  a  witness  is 
^o^rlj^efused.— Lemmons  t.  Robertson,  148 

(SI}  Reanests  or  Prarers. 

S260  (Ark.)  In  an  action  on  a  beneficial 
I'ortificate,  the  refusal  to  give  a  charge  held 
not  erroneous  because  sumciently  covered  by 
1  he  charge  given. — Knights  of  Maccabees  v. 
Anderson.  148  S.  W.  1016. 

1260  (Ky.)  Where  the  instructions  given 
covered  the  isBues,  the  refusal  of  requested 
instructions  was  not  error. — Chesapeake  &  O. 
By.  Co.  V.  Booth,  148  S.  W.  61. 

S  260  <Mo.App.)  Correct  instructions  as  to  the 
location  of  a  fence  alleged  to  have  been  wrong- 
fully removed,  and  the  rights  of  the  parties  as 
dependent  thereon,  having  been  given,  refusal 
to  instruct  that  if,  at  the  time  tne  fence  was 
erected  by  defendant,  there  were  stakes  set  In 
the  line  between  the  two  lots,  and  that  tbe  de- 
fendant built  a  fence  on  that  line,  plaintiff 
could  not  recover,  was  not  reversible  error.— 
Bast  V.  Mason,  148  S.  W.  398. 

S  260  (Mo.App.)  Requested  iDStructions,  cov- 
ered by  the  instructions  given,  were  properly  re- 
fused.—Peppers  T.  St.  Louis  Plate  Glass  Co., 
148  S.  W.  401. 


8260  (Tei.Civ.App.)  Where  plaintiff  intro- 
ducing in  evidence  an  instrument  acknowledged 
by  the  defendant  aaaumed  the  burden  of  prov- 
ing the  due  execution  of  the  instrument  by 
defendant,  and  the  jur>'  were  charged  that,  if 
they  i>elieved  that  the  i..^trument  was  signed 
by  defendant,  the  verdict  must  be  for  plaintiff, 
the  refusal  to  charge  that  the  burden  of  proof 
was  on  the  plaintiff  to  establish  the  execution 
by  defendant  of  the  instrument  was  not  re- 
versible error.— Bennett  v.  Louisiana  &  Texas 
Lumber  Co..  148  S.  W.  1189. 

(G)  ConstrnotlOB  and  OpcratlOB. 

§  295  (Ark.)  An  instmction  in  an  action  by 
an  employ^  for  injury  caused  by  the  employer's 
negligence,  held  neither  argumentative,  peremp- 
tory, nor  abstract  when  considered  as  a  whole. 
— ThompTOn  v.  Southern  Lumber  Co.,  148  S. 
W.  537. 

S  295  (Mo.App.)  Other  Instructions  having 
submitted  to  thejury  the  only  hypothec  un- 
der which  plaintiff  was  entitled  to  recover,  the 
submission  of  a  correct  abstract  principle  of 
law  was  not  prejudicial,  as  the  Instructions 
must  be  considered  as  a  whole.— Oabriel  v. 
Metropolitan  St.  Ry.  Co.,  148  S.  W.  168. 

§  296  (Ark.)  An  instruction  that  if  B.  owned 
part  of  the  furniture  when  the  policy  sued  on 
was  issued,  or  if  it  was  owned  by  partnership 
consisting  of  B.  and  plaintiffs  vendor,  there 
was  a  breach  of  warranty  avoiding  the  policy 
req^uiring  sole  ownership  in  insured  even  if 

filaintiff  acquired  B.'s  interest  before  the  policy 
BSued,  being  given,  defendant  was  not  preju- 
diced by  an  instruction  that.  If  B.  and  plaintiff's 
vendor  were  partners,  either  would  nave  the 
right  of  disposal,  and  his  saXa  would  bind  the 
other.— Phcenix  Ins.  Co.  of  l^rtford  v.  Fleenor, 
148  S.  W.  650. 

{296  (McApp.)  Error  in  an  instruction  is 
not  cured  by  a  contradictory  instruction. — Py- 
bum  V.  Kansas  City,  148  S.  W.  103. 

{296  (Mo.App.)  In  an  action  for  injuries  to 
a  street  car  passenger  while  attempting  to 
hoard  a  slowly  moving  car,  an  instruction  held 
not  misleading.— Fults  v.  Metropolitan  St.  By. 
Co.,  148  S.  W.  210. 

{  296  (McApp.)  In  an  action  against  a  rail- 
road company  for  injuries  owing  to  the  running 
away  of  plaintiff's  team  which  was  scared  by 
the  train,  error  in  an  instruction  held  not  prej- 
udicial in  view  of  other  inBtructions.~-Davidson 
V.  St  Louis  &  S.  r.  R.  Co..  148  S.  W.  406. 

IX.  VERDICT. 

(A)  General  Verdlet. 

§328  (Ky.)  In  an  action  against  a  railroad 
company  and  engineer  of  its  train,  the  jury, 
having  found  that  the  engineer  was  not  negli- 
gent, properly  rendered  a  verdict  against  the 
company  on  evidence  that  the  accident  was 
attributable  to  the  negligence  of  the  fireman. — 
Chesapeake  &  O.  Hy.  Co.  v.  Booth,  148  S.  W. 
61. 

When  defendants  are  jointly  sued  and  sev- 
erally liable,  a  verdict  against  one  may  be 
good,  although  there  is  no  finding  as  to  the 
other. — Id. 

{333  (Mo.)  A  verdict  in  excess  of  the 
amount  claimed  Is  excessive.— State  ex  rel. 
Welch  v.  Morrison,  148  S.  W.  907. 

X.  TRIAI.  BT  COUBT. 

(B)  FlBdlBKa  ot  PMt  mmA  ConelulaBi 
of  Law. 

1390  (Tei.Civ.App.)  Conclusions  of  fact  and- 
law  not  filed  after  the  expiration  of  the  10  days 
allowed  by  law  are  a  nullity.— Velasco  Fish  ft 
Oyster  Co.  v.  Texas  Co.,  148  S.  W.  1184. 

i  393  (Teun.)  Under  Shannon's  Code,  jl  4684, 
held  improper  for  the  trial  judge  to  permit  or 
require  counsel  for  the  prevailing  par^  to  pre- 
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pare  flndlngs^NasliTflls,  d  &  St.  L.  Ry.  Go. 
.  V.  Price,  148  S.  W.  219. 

^I.  WAIVER  AND  OORIUBCTION  OF 
-    ZRBEGm.ABITIE8  AHD  ERBOB8. 

I  420  (Tex.CiT.App.)  Brror  in  refusiog  to  di- 
rect a  verdict  for  defendant  at  the  close  of 
l)laintifiF'B  case  cannot  be  reviewed,  where  de- 
fendant did  not  rest  ita  case  on  this  evidence, 
but  introduced  its  own  evidence.— Mound  Oil 
Co.  v.  F.  W.  Heitmann  Co.,  148  S.  W.  1187. 

TROVER  AND  CONVERSION. 

See  Bailment,  29;  Carriers,  $  83;  Evi- 

dence, I  106;  Warehousemen,  §  IS^ 

H.  ACTIONS. 
(CT)  Bvldenee. 
S  35  (Tex.Civ.App.)  The  ordinary  measure 
of  damages  for  conversion  of  a  negotiable  bond 
is  the  amount  prima  facie  due  on  the  face  of 
the  bond;  it  being  for  defendant  to  prove  that 
the  bond  is  of  less  value.— Kirkpatzick  T.  San 
Angelo  Nat  Bank,  148  S.  W.  302. 

TRUST  DEEDS. 

See  MortgaceB. 

TRUSTS. 

See  Trial,  S  251. 

I.  OREATIOK.  EXISTENCE.  AHD  TA- 
MDITY.  . 

<A)  Bxprcm  TrHitik 

{43  (Arlt.)  \Mieie  a  husband  procured  land 
to  be  conveyed  to  his  wife,  he  could  not  estab- 
lish a  trust  In  favor  of  his  children  by  parol 
evidence,  under  Kirby's  Dig.  S  3666.— Carpen- 
ter V.  Gibson,  148  S.  W.  508. 

S  44  (Ark.)  Evidence  held  insufficient  to  show 
that,  at  the  time  of  a  purchase  of  land  by  a 
husband  which  he  procured  to  be  conveyed  to 
his  wife,  it  was  his  intention  that  she  should 
bold  the  land  «a  trustee  for  him  or  for  his  ben- 
efit.—Carpenter  T.  Gibson,  148  B.  W.  S08. 

<B>  ReauItlnK  Trnata. 

882  (Mo.)  Where  a  husband  turns  bis  earn- 
ings over  to  his  wife  as  an  advancement  or 
gift  to  her,  he  cannot  thereafter  change  the 
character  of  the  transaction,  and  have  a  re- 
sulting tnist  declared  in  his  favor  in  land  pur- 
chased by  ber  with  these  earnings.— Medlin  v. 
Morris,  148  S.  W.  85. 

189  (Mo.)  Evidence  held  insufficient  to  sus- 
tain a  finding  that  a  husband  had  a  resulting 
trust  m  property  standing  in  the  name  of  his 
wife.— Medlin  v.  Morris,  148  S.  W.  85. 

To  establish  a  resulting  trust  in  favor  of  a 
husband  in  property  standing  in  the  name  of 
his  wife,  the  endence  must  be  clear  and  con- 
vincing.— Id. 

UNDUE  INFLUENCE. 

See  Wills.  il  50,  155-166,  324. 

UNITED  STATES. 

See  Conrta,  H  97.  493. 

USAGES. 

See  Customs  and  Usages. 

VACATION. 

See  Judgment,  H  392,  467. 

VAGRANCY. 

See  Costa,  |  309. 
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VARIANCE. 

See  Indictment  and  Information.  {  180;  Flead- 
iPS,  H  375,  388. 

VEHICLES. 

See  Municipal  Corporations,  {  706;  Street  Rail- 
roads. 

VENDOR  AND  PURCHASER. 

See  Adverse  Possession,  8  63 ;  Bills  and  Notos, 
If  370,  468;  Brokers,  |J  14,  88,  102;  Deeds, 
S  118;  Descent  and  Distribution,  I  8;  Gar- 
nishment, i  42;  Lis  Pendens:  Money  Re- 
ceived; Partition,  t  49:  Public  Xands,  1 1T3: 
Sales;  Taxation.  ||  671;  734,  768. 

X.  REOVmiEa  AND  VAXJmXTT  OF 
COITTRACT. 

1 18  (Aik.)  An  option  to  purchase  land  ii 
not  a  contract  for  a  sale,  but  merely  an  offer 
by  one  to  eel)  within  a  limited  time,  and  a 
right  acquired  by  the  other  to  accept  or  rejp^t 
such  offer  within  that  time. — Swift  v.  Erwio, 
148  S.  W.  267. 

II.  CONSTRUCTION  AND  OPEBA- 
TION  OF  CONTRACT. 

I  54  (Ark.)  Where  a  purchaaer  of  land  takM 
'  a  bond  for  title,  he  obtaiua  an  equitable  estate 
which  Is  such  an  interest  as  he  may  convey  or 
Incumber.— Hill  v.  Heard,  148  S.  W.  254. 

m.  Bf ODIZTCATION  OB  BE80ISSI0N 

OF  CONTRACT. 

(B)  ReselaaloK  by  Vesdor. 

S  93  (Tex.CivApp.)  Where  a  purchaser  In  » 

executozT  contract  oi  sale  made  substantial  pay- 
ments of  the  price  and  expressed  a  williiisD<>!M 
to  pay  the  remainder,  the  vendor,  retaioin;;  a 
lien  for  the  unpaid  pnce,  could  not  rescind  tlf 
contract.— Dreyer  v.  Southard,  148  S.  W.  110!^ 

(C)  ReaelsaloK  by  Pnreliaacr. 

S  123  (Tei.Civ.Anp.)  Where  th^  vendor  of 
land  represented  the  title  to  be  bis  own,  fln<l 
the  vendee  held  it  for  over  two  years.  durinK 
which  time  the  vendor  perfected  his  title,  the 
question  of  the  vendee's  right  to  rescind  be- 
cause 6t  the  false  representations  was  for  the 
jury.— Ratllir  T.  Haak,  148  S.  W.  828. 

IT.  PERFORMANCE  OF  CONTRACT. 
(A)  Title  KBd  Batmt*  •<  Vendor. 
S  129  (Ho.App.)  A  "good  title**  Is  synonymous 
with  a  "good,  marketable  title,**  which  is  one 
that  will  protect  the  purchaser  from  aoxietT. 
lest  annoying,  if  not  successful,  suita  be  broaclit 
against  him  and  take  from  him.  or  Ids  repre- 
sentatives, lands  on  which  money  has  been  in- 
vested; he  being  entitled  to  a  title  which  will 
enable  him.  not  only  to  bold  the  land,  bnt  to 
trold  it  in  peace,  and.  if  he  wishes  ta  sell  it. 
to  be  reasonably  sure  that  no  doubt  will  come 
up  to  disturb  Its  marketable  value.— Kling  v. 
A.  H.  Greef  Realty  Co.,  148  S.  AV.  203. 

1 130  (&Io.App.)  A  vendee,  though  entitled  to 
a  marketable  title,  is  not  entitled  to  demand  i 
title  absolutely  free  from  all  suspicion  or  ix»- 
sible  defect— Kling  v.  A  H.  Greef  Realty  Co.. 
148  S.  W.  203. 

Where  a  vendor  claimed  under  a  nonmi- 
dent's  devise,  but  there  had  been  no  admintstn- 
tlon  In  Missouri,  and  it  did  not  appear  that  the 
testator  left  no  debts  for  which  the  land  conM 
be  made  sablect.  the  vendor's  tiUe  was  not 
marketable.— Id. 

RIGHTS  AND  UABUJTIES  OF 
PARTIES. 

(C)  BOBR  Pide  Pnrchaacn. 

I  231  (Mo.)  A  grantee  of  a  grantee  in  a  vol- 
unt&ry  partition  is  chargeatile  vitb  notice  of 
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the  contentB  of  the  partition  deed  and  of  the 
deed  referred  to  thereiu  noder  which  the  par- 
ties in  the  T<dontaiy  pardtton  claim  titl«^ 
Acord  T.  Beat7,  148  S.  W.  901. 

VX.  REMBDIEB  OF  VEHDOB. 

(A>  LlM  «»d  Re«Ove»r  •*  IjmMd. 

1 289  (Tex.Civ.App.)  Where  a  purchaser  oat 
of  posaession  tendered  the  unpaid  part  of  the 
price  secured  by  vendor's  lien,  but  the  tender 
was  refused  by  one  in  possession,  the  latter  was 
properly  charged  with  the  rents  of  the  property 
from  the  date  of  the  tender  to  the  date  of  the 
trial  of  the  suit  by  the  parchaser  to  redeem. 
-Dreyer  v.  Southard,  148  S.  W.  1103. 

lo  a  suit  to  redeem  from  a  vendor's  lien  in 
which  plaintiff  alleged  in  his  petition  that  he 
tendered  into  court  the  priucip*,  interest,  and 
attorney's  fees,  and  the  conrt  found  that  the 
tender  was  made  after  the  suit  was  began,  an 
allowance  of  the  attorney's  fees  to  defendant 
was  proper.— Id. 

VH.  BEKEDIEB  OF  PUBOHA8EB. 

(A)  RecoTery  of  PBrohm»e  Hom«r  Paid. 

1 334  (Mo.^pp.)  Where  a  vendor  was  bound 
to  deliver  to  the  vendee  an  abatract  showing 
good  title,  the  vendee  was  entitled  to  n«BCind 
and  recover  the  earnest  money  on  proof  that 
the  abstract  furnished  did  not  show  good  tl^. 
— Kllng  T.  A.  H.  Greet  Realty  C!o.,  148  S.  W. 

ao3. 

S34I  (Mo. App.)  Where  the  only  obligation 
imposed  on  a  vendor  is  to  deliver  a  deed  con- 
veying a  good  title,  the  purchaser,  on  refusing 
the  deed  because  of  a  defective  title,  has  the 
burden  of  showing  that  the  title  is  not  such  as 
la  called  for  by  the  contract  of  sale.— Kling  v. 
A.  H.  Greef  Bealty  Co..  148  S.  W.  203. 

VENUE. 

See  Crfmioal  taw,  H  108-128;  Mechanics* 
UeDa.i307. 

n.  DOMICniE  OB  RESIDEHOE  OF 

f2l  <Tex.Civ.App.)  A  lease  of  certain  land 
keli  not  to  provide  for  the  payment  of  the  rent 
at  any  particular  place,  and  hence  defendants 
plea  of  privilege  to  be  sued  in  the  county  of  his 
residence  should  have  been  sustained. — Casey  v. 
Carr,  148  S.  W.  601. 

S  27  (Tei.Civ.App.)  One's  right  to  be  sued  on 
an  open  account  in  the  county  of  his  domicile 
cannot  be  defeated  by  a  simulated  transfer  of 
the  accoant  for  the  purpose  of  conferring  juris- 
diction in  a  court  of  another  county.— Van 
Horn  Trading  Co.  v.  Day,  148  S.  W.  1129. 

132  frex.Civ.App.)  Where  a  nlea  of  priv- 
ilege did  not  allege  that  the  codefendant  was 
fraudulently  joined,  to  confer  jurisdiction  in 
the  county  of  the  eodefendant's  residence,  the 
court's  failure  to  nibmit  the  plea  was  equiv- 
alent to  sustaining  a  general  demurrer  thereto. 
— Kirkpatrick  V.  San  Angelo  Nat.  Bank,  148 
S.  W.  362. 

VERACITY. 

See  Witnesses,  S  318. 

VERDICT. 

See  Appeal  and  Error.  U  009-1015:  Criminal 
liawT^SeS,  878.  883,  957,  1159;  Trial.  H 
828»  338. 

VINDICTIVE  DAMAGES. 

See  Damages,  §  91. 


VOLUNTARY  NONSUIT- 

See  Dismissal  and  Nonsuit,  S  10. 

WAITING  ROOMS. 

See  Carrie™,  I  819. 

WAIVER. 

See  Appeal  and  Error,  i  1078;  Appearance; 
ContractB,  {  316;  Estoppel:  Insurance.  SI 
372,  666,  724,  755:  Landlord  and  Tenant,  i 
105;  liiens,  I  16;  Pleading,  fi  426;  Principal 
and  Agent,  i  117;  SaleaTI  288. 

WAREHOUSEMEN. 

S  15  (Tex.Civ.App.)  An  assignee  of  a  nonne- 
gotiable  waiehonse  receipt  cannot  recover  agauist 
the  issuing  warehouseman  for  conversion  of  the 
stored  goods,  in  the  absence  of  notice  to  the 
warehouseman  of  the  assignment.— Stephen- 
vllle  Compress  Co.  v.  First  Nat.  BanS  of  Ste- 
phenviile,  148  S.  W.  3.*15. 

i  1 6  (Tex.Oiv.App.)  A  banli,  which  bpldi 
warehouse  receipts  to  secure  loans  to  the  bailor, 
held  not  estopped  to  sue  the  warehouseman  for 
delivery  of  the  goods  to  the  bailor,  though  the 
bank  received  money  from  the  bailor,  not  know- 
ing it  was  the  proceeds  from  the  goods.— Ste- 
phcnville  Compress  Co.  v.  First  Nat  Bank  of 
Stepbenvilie,  148  S.  W.  335. 

An  assignee  of  warehouse  receipts  to  secure 
loans  to  the  bailor,  in  suing  the  warehouseman 
for  conversion  by  delivering  the  goods  to  the 
bailor,  was  not  bound  to  show  the  exact 
amount  of  the  loans;  they  exceeding  the  amount 
of  the  judgment  asked  for.— Id. 

8  34  <Tex.Giv.App.)  Where  the  owner  of  com 
stored  in  an  elevator  is  unable,  by  reason  of 
it  being  damaged  through  the  negligence  of  the 
elevator  -company,  to  remove  it  at  the  end  of  the 
time  for  which  it  is  stored  and  is  required  to 
pay  storage  for  the  additional  time,  he  may  re- 
cover back  this  excess  ■torage  as  a  part  of  his 
damage.— Arbuchle  Bros.  v.  Everybody's  Gin  & 
Mill  Co.,  148  S.  W.  1136. 

Owner  of  com  held  entitled  to  recover  from 
elevator  company  loss  of  freight  refund  result- 
ing from  the  com  being  damaged  through  the 
negligence  of  the  elevator  company  and  not  in 
ft-  condition  to  be  moved.— Id. 

WARNING. 

See  Master  and  Servant,  |8  13^  153,  154; 
Municipal  Corporations,  I  807;  Railroads.  U 
275,  282,  313.  346,  348,  850.  40a 

WARRANT. 

See  Oontonpt,  1  64. 

WARRANTY. 

See  Action,  S  27:  Insnrance.  SS  723,  724,  818; 
Pleading,  I  308;  Sales,  |S  285,  288. 

WATERS  AND  WATER  COURSES. 

See  Constitutional  Law,  i  205 ;  Criminal  Law, 
t  304:  Drains:  Levees;  Limitation  of  Ac- 
tions, H  32, 166;  Mines  and  Minerals,  H  123, 
125;  Municipal  Corporations,  |  861;  Nav- 
igable Waters;    Removal  of  Causes. 

II.  MATUBAL  WATEB  GOUBSES. 
(C)  Foliation. 

1 77  (Mo.)  A  suit  to  abate  a  nuisance  caused 
by  the  [wllution  of  a  stream  by  the  operation 
of  mills  used  in  mining,  owaed  and  operated  in- 
dependently by  several  persons  acting  separate- 
ly, is  properly  brought  against  all.-^tate  ex 
rel.  Federal  Lead  Co.  v.  Dearing,  148  S.  W. 
618. 
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ITL  SUBTERRANEAN  AN1>  PERCO- 
LATING WATERS. 

1 1 04  iTos.Qr.Appi.)  Tbe'  rule  that  any  use 
bj  t-'if  of  tiiv  pcrcofntiDg  waters  beneatb  his 
latid  may  nal  be  coioplainpd  of  by  an  adjoin- 
iiic  Inmlowner  ijiica.  not  i^xempt  from  liability 
cam  wtiu  bj'  iiecliRtnce  la  ronstruction  or  maio- 
t<;iian4!«  *jt  his  pipe  lines  for  conducting  oil  al- 
lows it  ro  get  iuto  thv  ppreoJatinK  waters  under 
Itim  l«[id,  wberphj'  it  ^i-t^  into  the  well  of  an 
adiolniDe  landiiwDcr.— Tt^sas  Co.  t.  Giddings, 

lik  s.  w.  1141;. 

I  107  (Tex.Civ.App.)  The  petition  for  dama- 
ges tii  a  Well  from  oil  cr^cuijiiiK  from  a  pipe  line 
on  Adjoining  lands  hvtd  sufficient  for  recov«ry 
for  lernjiorary  injury  to  the  well. — Texas  Co.  v. 
GiddiUKa.  148  y.  \V.  1142. 

The  petiiioQ  Showing  that  by  defendant's 
negligence  the  use  of  a  well  on  plaint!  ff 's 
land  was  for  a  given  time  destroyed,  and  aver- 
ring that  plaintiff  by  assignment  acquired  any 
claim  to  damages  resulting  from  such  negli- 
gence to  G.,  and  was  "entitled  to  recover  for 
Buch  damages,"  states  a  cause  of  action,  and 
so,  in  the  absence  of  exception  thereto,  is  auf- 
Scient  without  allegation  of  the  negligence  hav- 
ing injured  G.'a  possession  and  use  of  the  well. 
—Id. 

The  measure  ot  damages,  for  temporary  in- 
jury to  a  well  on  a  farm  making  it  unfit  for 
use  is  the  actual  damages  up  to  the  time  of 
trial  by  being  deprived  of  its  use  for  domestic 
or  farm  purposes. — Id. 

V.  SURFACE  WATERS. 

{lid  (Mo.App.)  The  common-law  rule  that 
the  mere  diversion  and  casting  out  of  surface 
water  is  no  cause  of  action,  unless  it  is  reck- 
lessly done,  prevails  in  Missouri. — Thoele  T. 
Marvin  Planing  Mill  Co.,  148  S.  W.  413. 

SI  19  (Tenn.)  The  lowest  land  is  required  to 
bear  the  burden  of  surface  waters. — Louisville  & 
N.  R.  Co.  V.  Maxwell.  148  S-  W.  692. 

The  raising  of  lower  land  held  to  put  in  abey- 
ance the  rule  that  it  is  required  to  bear  the  bur- 
den of  surface  water,  but  not  to  impose  on  a 
higlAr  landowner  the  duty  of  providing  other 
means  for  carrying  oCE  surface  water. — Id. 

S  121  (Mo.App.)  Where  the  act  of  defendant 
in  constructing  and  maintaining  a  lumber  pile 
or  shed  results  in  accumulating  water  thereon 
and  discharging  it  upon  plaintiff's  adjoining 
lands  to  his  injury,  it  is  sufficient  to  give  plain- 
tiff an  action  for  damage. — Thoele  v.  Marvin 
Planing  Mill  Co.,  148  S.  W.  413. 

S  1 23  (Mo.App.)  An  action  for  damages  for 
the  erectioa  and  maintenance  of  lumber  she<ls, 
BO  as  to  turn  rainwater  on  plaintiff's  land,  can 
be  maintained  if  the  defendant's  act  was  un- 
lawful, in  the  sense  of  being  wrongful,  without 

f>roving  that  it  was  willful  or  malicious. — Thoe- 
e  V.  Marvin  Planing  Mill  Co.,  148  S.  W.  413. 
Possession  of  land  under  claim  of  title,  or  a 
claim  of  title  in  fee  for  more  than  16  years, 
with  or  without  possession  for  that  time,  is  suf- 
ficient title  to  maintain  an  action  against  an 
adjoining  owner  for  wrongful  discharge  of  rain- 
water, whereby  the  property  of  plaintiff  is  in- 
jured.— Id. 

S  125  (Mo.App.)  Measure  of  damages  in  ac- 
tion for  wrongful  diversion  of  water  upon  plain- 
tiff's adjoining  lands  stated.— Thoele  v.  Marvin 
Planing  MiU  Co.,  148  S.  W.  413. 

I  126  (Mo.App.)  A  petition  which  alleges  that 
defendant,  owning  land  adjoining  that  of  plain- 
tiff, wrongfully  placed  lumber  thereon  in  piles 
or  sheds,  slanting  so  as  to  divert  rainfall  from 
its  natural  course  on  defendant's  land,  and  dis- 
charge it  on  building  lots  owned  by  plaintiff, 
and  against  the  walls  of  a  building  situated 
thereon,  so  as  to  weaken  the  foundation  of  the 
building,  injure  its  walls,  plaster,  and  paper, 
fill  its  cellar  with  water,  and  render  it  unfit  for 
use,  and  lessen  the  market  value  of  the  prop- 
erty for  building  purposes,  states  a  good  cause 


of  action  for  damages.— Thoele  v.  Marvin  Plan- 
ing Mill  Co.,  148  S.  W.  413. 

In  an  action  for  damages  for  dischanring 
rainwater  upon  plaintiffs  land,  an  instruction 
that  if  defendant,  owning  land  adjoining  that 
owned  by  plaintiff,  piled  lumber  on  his  land  in 
watersheds,  so  as  to  divert  and  discharge  the 
rainfall  thereon  upon  plaintiff* s  land  in  grmit- 
er  volume  than  it  would  flow  in  its  natural 
course,  and  thereby  injured  the  wall  of  plain- 
tiffs building  and  lessened  the  value  of  bis 
property,  plaintiff  could  recover,  was  proper. 
— Id. 

Where  a  petition  in  an  action  for  damages 
for  wrongful  diversion  and  discharge  of  rainwa- 
ter by  defendant  against  the  owner  of  adjoin- 
ing lands  alleges  that  such  act  was  done  will- 
fully and  maliciously,  the  word  "willfully" 
means  on  purpose,  and  not  accidentally:  not 
necessarily  on  purpose  to  produce  the  injury, 
but  done  of  purpose,  and  not  the  consequence 
of  a  mere  accidental  act,  aa  that  proof  that  it 
was  done  "willfully"  and  maliciously  in  that 
sense  was  not  necessary. — Id. 

Vm.  ARTIFICIAL  PONDS,  RESER. 
VOIRS,  AND  CHAmrELS.  DAMS, 
AND  FLOW  AGE. 

I  178  (Tex.Clv.App.)  Measure  of  damages  re- 
sulting from  the  overflow  of  land  defined. — Ste- 
phenville,  N.  &  S.  T.  Ry.  Co.  of  Texas  v, 
Yates,  148  S.  W.  836. 

An  owner  of  land  damaged  by  an  overflow, 
caused  by  the  failure  of  a  railroad  company  to 

ftroperly  construct  its  roadway  across  the  val- 
ey  of  a  stream,  held  entitled  to  recover  the 
damages  caused  by  the  overflow,  whether  such 
damages  were  permanent  or  temporary,  and  for 
the  permanent  injury  by  reason  of  anticipated 
overflow. — Id. 

I  179  (Tex.Civ.App.)  In  an  action  against  a 
railroad  company  lor  damages  caused  by  an 
overflow  of  a  stream,  the  admission  in  evidence 
of  the  value  of  the  land  overflowed  just  before 
and  just  after  the  overflow  was  not  erroneous.— 
Stephenville,  N.  &  S.  T.  Ry.  Co.  of  Texas  v. 
Yates,  148  S.  W.  836. 

WEAPONS. 

See  Assault  and  Battery,  |  64;  Oiminal  Law, 
S  913;  licenses,  S  7. 

S  3  (Tex.Civ.App.)  The  second  amendment 
to  the  United  States  Constitution,  guarantee- 
ing the  right  of  the  people  to  bear  arms,  is  a 
limitation  on  the  authority  of  Congress,  and 
not  on  the  states.— Caswell  St  Smith  v.  State, 
148  S.  W.  1159. 

Acts  30th  Leg.  (Ist  Ex.  Sesa.)  c.  18,  la 
amended,  is  not  violative  of  Const.  Bill  of 
Rights,  I  23,  guaranteeing  the  right  to  bear 
arms. — la. 

S  7  (Tex.Cr.App.)  One  who  finds  a  pistol  and 
carries  it  to  his  residence  does  not  thereby  vio- 
late the  law  against  the  carrying  of  weapons.— 
Meeking  v.  State,  148  S.  W.  300. 

WELLS. 

See  Waters  and  Water  Courses,  i  lOT. 

WHISTLES. 

See  Railroads,  H  313,  346.  35a 

WILLS. 

Sec  Appeal  and  Error,  S  882;  Descent  ani  IMa- 
tribution ;  Estoppel,  H  3,  22:  Executors  and 
Administrators:  Judgment,  |  681:  Limita- 
tion of  Actions,  H  39.  72.  174;  Trial,  {  194; 
Witnesses,  |  364. 

n.  TESTAMENTARf  oAPAcrrr. 

S  38  (Mo.)  The  fact  that  a  testator  had  diflS- 
culties  with  his  children^  and  in  the  hei^t  of 
his  bitterness  drove  them  from  bis  home  and  de- 
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termined  to  disinherit  them,  will  not  Invalidate 
a  Bubseqaent  vill;  it  not  appearing  that  he  waa 
in  a  paroxysm  of  anger  amoanting  to  an  insane 
delusion  when  the  v/iU  was  made.— Gumnt  t. 
Current  148  S.  W.  860. 

1 50  (Mo.)  A  testator's  will,  though  denying 
natural  claims  on  his  bounty,  must  oe  sustain- 
ed where  he  undexstood  the  natural  objects  of 
his  bounty  and  tha  natare  and  character  of  hia 

f>ropert7i  and  there  was  no  eridenoe  of  mental 
Qcapacity  or  undue  influence  at  the  time  of  the 
of  the  will.— Current  t.  Current,  148  S. 

t 

TV,  BEQUISITES  AXD  TAUBITT. 

(B)  Form  and  Contemta  ot  iBatmntenti. 

{08  Crex.Clv.App.)  An  instrument  to  be  in- 
corporated la  a  will  must  be  identified  beyond 
a  reasonable  probability  of  mistake  as  to  the 
gger  referred  to.— AUday  t.  Cage,  148  S.  W. 

An  agreement  waa  snffidently  designated  in 
a  provision  of  a  will  making  It  a  part  thereof, 
where  it  was  identified  by  a  reoital  of  the  par- 
ties thereto,  its  date,  and  by  the  name  of  the 
notary  who  acknowledged  It.— Id. 

A  contract  reduced  to  writing,  but  not  dgned, 
may  be  incorporated  by  reference  as  an  ex- 
traneous writing  in  a  will.- Id. 

(F)  Mistake,  UbAvc  InSneKee,  mnA  Vrmmtt, 

i  155  (Tez.Civ.App.)  Undue  influence  avoid- 
ing a  will  must  be  such  as  destroys  the  liberty 
or  free  agency  of  the  testator  in  the  disposi- 
tion of  his  property.— Allday  v.  Cage,  148  S.  W. 

{  163  (Tex.Civ.App.)  The  burden  is  on  con- 
testants of  a  will  to  show  that  it  was  execut- 
ed under  undue  influence.— Berry  v.  Brown,  148 
S.  W.  1117. 

{  164  (Ky.)  Where  a  child  waa  provided  for 
in  a  will,  evidence  of  improper  conduct  and  spe- 
cific  acta  of  immorality  were  inadmissible,  ex- 
cept so  far  as  they  tended  to  show  fraud  and 
undue  influence  practiced  on  the  testator. — 
Phillips  V.  PhUlips.  148  S.  W.  51. 

Where  devisees  under  a  will  were  shown  to 
have  made  derogatory  statements  with  refer- 
ence to  testatrix's  daughter  whom  she  disin- 
herited, evidence  to  show  tliat  the  daughter  was 
not  inilItT  of  the  miscondnct  alleged  was  admis- 
sible on  the  issue  of  undue  influence.— Id. 

1 166  (Ky.)  That  a  typewritten  will  was  not 
read  to  testatrix  in  presence  of  the  witnesses 
that  she  was  requested  to  sign  each  page  of 
the  will,  and  that  she  erroneoualy  stated  that 
she  did  not  discriminate  between  her  children, 
held  no  evidence  of  fraud  inducing  its  execution. 
—Phillips  v.  Phillips.  148  S.  W.  51. 

To  establish  fraud  in  the  execution  of  a  wUl, 
the  evidence  must  amount  to  something  more 
than  mere  suspicion. — Id. 

I  166  (Mo.)  In  the  contest  of  a  will  on  the 

t round  of  undue  influence^  evidence  held  insuf- 
cient  to  establish  such  influence.— Current  T. 
Current,  148  S.  W.  860. 

S  166  (Tex.Civ~&.pp.)  In  a  will  contest,  evi- 
dence had  insufficient  to  ahow  undue  influence 
over  testator.— Berry  t.  Brown,  148  S.  W. 
1117. 

Undue  influence  is  not  shown  by  the  fact  that 
testator  did  not  divulge  the  terms  of  the  will, 
nor  because  he  gave  all  his  property  to  one  of 
two  children,  nor  because  he  received  attention 
and  services  from  a  beneficiary  in  sickness,  nor 
will  opportunity  to  exert  undue  influence  war- 
rant a  finding  of  its  exercise.— Id. 

V.  PBOBATE,  ESTAnuaHKEHT,  AStD 
ANNITUIEirT. 

(A>  ProkMte  mnA  Rvroeatloa  la  Cteaeiral. 

§215  (Tex.Civ.App.)  In  a  proceeding  to  pro- 
bate n  will,  that  a  contract  purporting  to  be 


Incorporated  is  contradictory  of  its  terms  or 
otherwise  void  held  not  entitled  t<t  be  raised. 
—Allday  t.  Cage,  148  S.  W.  838. 

(D  HMtlav  ar  Trial* 

{324  (Ky.)  In  a  will  contest,  evIdenc?Nfa/d 
sutlicient  to  justify  submission  of  the  issue 

SlaintifC'a  alleged  incapacity  to  the  jury.— Phil-^ 
ps  T.  PfailUps,  148  8.  W.  51. 
In  a  win  contest,  evidence  held  sufficient  to 
Justify  lubmisBion  ot  the  isBoe  of  tmdue  influ- 
ence to  the  jury.— Id.  « 

(K)  Revlaw. 

S  360  (Tex.Civ.App.)  A  party  to  a  will  con- 
teat  heid  not  entitled  to  complain  on  appeal  of 
the  incompleteness  of  instructions,  in  the  ab- 
sence of  a  request  for  a  submission. — Allday  v. 
Cage,  148  S.  W.  838. 

{ 384  (Ky.)  Error  in  admitting  evidence  of 
specific  acta  of  immorality  on  behalf  of  a  bene- 
ficiary in  a  will  held  prejudicial  to  proponents, 
where  it  tended  to  impeach  such  beneficiary's 
character.— phlUlps  t.  PhUlips,  148  8.  W.  61. 

VI.  OOirSTltUOTION. 

(A)  Geaeral  Ralea. 

{ 436  (,Kf.)  The  title  of  a  devisee  of  land 
lying  in  this  state  must  be  governed  by  the  law 
of  this  state.— Thompson  v.  Penn,  148  S.  W. 
33. 

{439  (Mo.)  A  will  will  be  construed  accord- 
ing to  the  intent  of  its  maker  when  bu<^  intent 
is  discovered  and  does  not  violate  any  inflexi- 
ble rule  of  law  or  a  public  policy.i-Sumet  v. 
Burnet,  148  S.  W.  872. 

{439  (Tex.CiT.App.)  The  court,,  in  constru- 
ing a  will,  muat  give  force  and  effect  to  testa- 
tor's intention  when  it  can  be  ascertained.- 
Johnson  v.  Avery,  148  S.  W.  1156. 

{440  (Mo.)  Under  Rev.  St  1909.  (  579,  the 
court  by  necessaiy  Implication  is  left  with  pow- 
er to  determine  from  the  laoKuage  of  the  will 
taken  as  a  whole  the  intent  of  the  testator  and 
the  nature  and  extent  of  the  estate  devised.— 
Burnet  v.  Burnet.  148  S.  W.  872. 

§  440  (Tex.Civ.App.)  The  court,  in  cooatru- 
ing  a  will,  must  ascertain  the  intention  of^ tes- 
tator from  the  terms  of  the  will,  if  possible, 
and  only  in  a  case  of  ambiguity  can  resort  be 
bad  to  extrinsic  evidence.--Johnson  v.  Avery, 
148  S.  W.  1150. 

(B)  Deslsnallon  of  DeTlaees  and  Le^a- 
teea  aad  Tbclr  BespeetlT*  Shares. 

{498  (MoApp.)  In  the  absence  of  anything 
in  the  will  indicating  the  contrary,  "descend- 
ants," in  a  gift  of  the  remainder  to  children 
reared  by  testator,  to  be  divided  equally  be- 
tween them  and  their  descendants,  does  not 
have  other  than  its  ordinary  meaning,  so  as  to 
include  brothers  and  sisters  of  one  of  them 
^in^  without  Issue, — Romjue  v.  Bandolph,  148 

§523  (Mo.App.)  A  devise  to  "the  •  •  ♦ 
children  •  •  •  whom  we  raised,  ♦  •  • 
N.,  A.,  O.,  to  be  equalW  divided  between  them 
and  their  deacendants,''  is  not  to  them  jointly 
or  as  a  class,  so  that  one  of  them  predeceasing 
testator  the  others  take  the  whole,  but  is 
to  them  as  tenants  in  common. — Romjue  T. 
Randolph,  148  S.  W.  185. 

{  523  (Tenn.)  A  will  giving  testatrix's  proper- 
ty to  her  husband  for  his  life,  and  providing 
that  at  his  death  it  should  be  equally  divided 
between  her  children,  share  and  share  alike,  the 
issue  of  any  child  to  take  the  share  of  the  de- 
ceased parent,  etc.,  gave  the  estate  to  testa- 
trix's children  as  a  class.— Tate  t.  Tate,  148  S. 
W.  1042. 

(D)  DeaerlpHoa  o(  Fropertr. 

S  577  (Tex.Civ.App.)  Where  a  huaband  and 
wife  arqiiircd  community  property,  and  the  wife 
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I>er  Intr-rMl  W  her  husband  for  life  with 
moBiadtr  tn  lier  chiMrt^n,  a  sabseaQent  devise 
by  Ui.?  iMi-r  .Tid  Eo  L'nch  child  of  Mb  first  wife 
p'  ■■■  riumber  oi  acres  "out  of  the  real 

-■  ■  liy  cie  at  the  time  o(  the  death" 

;iiB  witu,  BJid  disposing  of  more  than  half  of 
rii*  *;ojnraimiry  propertj^  and  leaving  to  his  sec- 
ond wil«  tliG  balance  of  his  real  estate  for  life, 
remainder  over  to  her  grandson,  and  des- 
leimriiig  (hf!  w]io]p  of  bis  property  as  "my 
liiijil,"  "my  live  stock,"  "my  household  and 
kitchen  furniture,"  clisgiosed  of  the  entire  com- 
niiinitj  jirujiLTty,  incjviding  the  rights  of  bene- 
liciaripB'  uiirifr  tlie  will  of  the  wife.— Johnson  v. 
Avery.  14S  S.  W.  llfiO. 

f^i  Ifatai-c  «C  Entnlcn  and  Intereata  Cre- 
ated. 

5614  (Ky.)  Under  Ky.  St.  |  2345,  a  devise 
to  a  son  for  life  with  remainder  to  his  heirs 
held  to  give  the  sou  a  life  estate,  with  re- 
mainder to  his  children  or  their  descendants, 
and,  if  none,  then  to  his  brothers  and  sisters 
or  their  descendants.— Thompson  v.  Penn,  148 
S.  W.  33. 

_  §6'4  (Mo.)  A  life  estate  may  be  created  by 
implicafion  by  the  lanifuage  of  a  will  without 
using  express  words.— Burnet  v.  Burnet,  148  S. 
w.  S72, 

Will  held  to  bequeath  to  sister  of  testatrix  a 
life  estate. — Id. 

1616  {Mo.)  Where  a  life  estate  is  created  ei- 
ther by  implication  only  or  in  express  words, 
with  a  remainder  over,  the  life  tenant  had  no 
power  to  defeat  the  remainder,  unless  such 
power  is  expressly  or  impliedly  given  by  the 
will,  and  such  additional  power,  if  given,  must 
be  strictly  construed,  and  any  attempt  to  eier- 
tise  It  beyond  its  just  scope  does  not  affect  the 
rights  of  the  remainderman.— Burnet  v.  Burnet, 
148  S.  W.  872.  ' 

Where  a  life  estate  is  created,  with  remain- 
der over,  the  life  tenant  has  no  power  to  de- 
feat the  remainder  unless  power  is  expressly  or 
impliedly  given  by  the  will,  and  such  power,  if 
given,  must  be  strictly  construed.-Id. 

§616  (Mo.App.)  A  devise  or  bequest,  being 
expressly  only  for  life,  is  not  made  one  of  the 
fee  of  the  realty,  or  absolute  title  of  the  per- 
sonalty, by  gift  of  full  power  of  disposition; 
but  such  power  is  merely  one  of  appointment, 
which  must  be  exercised  to  affect  the  remain- 
.der.— Romjue  v.  Randolph,  148  S.  W.  185. 

A  devise  to  testator's  wife  of  all  the  property 
of  which  he  shall  die  seised,  with  full  power 
of  disposition,  for  and  during  her  life,  with  re- 
mainder over  of  what  is  undisposed  of  at  her 
death,  does  not  place  the  life  bmitation  on  the 
power  to  dispose  of  the  estate,  instead  of  on 
the  estate  itself.— Id. 

VH.  RIGHTS  AKD  LIABILITIES  OF 
DEVISEES  AND  LEGATEES. 

(O)  Advaneements,  Ademptloii(  Bmttutmm- 
tton,  «Bd  Lapae. 

8  775  (Mo.App.)  By  provision  of  Rev.  St 
1909,  S  546,  lapsing  of  a  devise  by  death  of  the 
devisee  before  testator  is  saved  only  where  the 
devisee  is  a  relative  of  testator,  and  leaves 
lineal  descendants.- Romjue  v.  Randolph,  148 
S.  W.  185, 

A  devise  in  remainder  after  the  death  of  the 
survivor  of  joint  testators,  to  whom  a  life  es- 
tate is  given,  not  being  in  remainder  generally, 
but  to  three  persons,  "to  be  equally  divided 
between  them  and  their  descendants,"  the 
estate  or  interest  of  either  is  limited  to  his 
"descendants,"  if  he  dies  before  the  surviving 
testator,  so  that,  one  of  them  so  dying  without 
descendants,  his  devise  lapsed. — Id. 

(D)  Bleotion. 

§794  (Tex.Civ.App.)  Beneficiaries  under  a  will 
accepting  the  benefits  tiiereunder  are  bound  by 
their  election.— Johnson  v.  Avery,  148  S.  W. 
1166. 


(H)  Told,  Lapsed,  and  Forfeited  Devlaea 
aud  Beqneata.  and  Fropert7  and 
Interests  Undisposed  of. 

8852  (Mo.App.)  Where  two  persona  by  the 
same  will  give  all  their  property  to  the  nir- 
vivor  for  life,  and,  after  death  of  the  survivor, 
to  three  persons,  the  gift  in  remainder  as  to 
one  of  such  persons  having  lapsed  is  to  b«  di. 
vided  between  the  estates  of  testators  in  thi 
proportion  that  their  estates  bore  to  each  oth- 
er.—Romjue  V.  Randolph,  148  S.  W.  185. 

WITNESSES. 

See  Appeal  and  Error.  K  757.  930.  970,  y.rt, 
1003.  1032:  Costs,  (§  306.  314.  315;  Crim- 
inal Iaw,  SS  304-547,  5»4.  595,  596,  508.  GO-'i, 
AOS.  614.  665.  676.  742.  117(f%;  DepoaiUons; 
Evidence;   Grand  Jury. 

I.  ATTENDANCE.  PRODUCTION  OF 
DOCUMENTS,  AND  COM- 
PENSATION. 

S2t  (Mo.)  Commitment  for  six  monthi  for 
contempt  in  refusing  to  testify  held  void  bc- 
cniise  contrary  to  Rev.  St.  3909,  %  6372,  pro- 
viding for  such  commitment  of  a  witness  until 
he  cooRents  to  testify. — Ex  parte  Creasy,  14S 
S.  W.  914. 

II.  COMPETENCY. 

(Ac)  CapacItT-  and   Unallflcatlona   la  Gen- 
eral. 

S48  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911.  art.  788,  subd.  3,  one  who  has  been  con- 
victed of  felony,  and  who  has  not  had  the  con- 
viction legally  set  aside,  or  obtained  a  legal 
pardon,  is  disqualified  from  testifying  as  a 
witness.- Watts  v.  State.  148  S.  W.  310. 

§54  (Ter.Cr.App.)  The  evidence  of  a  wife 
cannot  be  used  against  her  husband,  except  ia 
cases  where  the  offense  is  that  of  personal  vio- 
lence against  the  wife.— Johnson  v.  State,  148  S. 
W.  328. 

In  a  prosecution  for  murder,  held  that  testi- 
mony of  wife  before  grand  jury,  not  competent 
against  defendant,  could  not  be  used  against 
him  indirectly  as  testimony  tending  to  impeach 
the  wife  by  contradiction  to  her  testimony  at 
the  trial.- Id. 

{  54  (Tex.Cr.App.)  Testimony  as  to  conduct 
of  accused's  wife  fce/d  not  to  require  her  to 
give  testimony  against  her  husband,  where  she 
was  not  called  as  a  witness. — Williams  t.  State. 
148  S.  W.  763. 

S  76  (Tex.Cr.App.)  A  wife  cannot  be  n»ed  as 
a  witness  against  her  husband,  even  though  no 
objection  is  urged  at  the  time.— Johnson  v. 
State.  148  S.  W.  328. 

{ 78  (Tex.Cr,App.)  Upon  proper  objection, 
the  state  may  prevent  a  witness  for  it  from 
testifying  orally  as  to  his  conviction,  and  may 
require  the  defendant  to  produce  the  proper 
judgment  of  conviction  and  sentencc-AVatta 
V.  State,  148  S.  W.  310. 

(C)  Testlmonr  of  Parties  or  Persoas  In- 
terested, for  or  aaalnst  Representa- 
tives, SnrTlTora,  or  Successors  In  Title 
or  Interest  of  Persons  Deceased  or  In- 
competent. 

I  150  (Tex.Civ.App.)  In  trespass  to  try  title 
by  heirs  of  the  deceased  ancestor  under  whom 
defendant  claimed,  defendant  is,  under  Rev. 
St.  1895,  art.  2302,  incompetent  to  testify  to 
statements  made  to  him  by  the  deceased  an* 
cestor.- Dickey  v.  Forrester,  148  S.  W.  IISI. 

S  159  (Mo.App.)  In  an  action  against  the  es- 
tate of  a  deceased  surety  on  a  note  which  he 
had  signed  at  the  request  of  a  purchaser  of  a 
mine,  the  vendors  and  payees  of  the  note,  which 
was  not  signed  until  aiter  the  transaction  was 
completed,  held  competent  to  testify  as  to  the 
negotiations  for  tha  sale  of  the  mine,  deipita 
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Rev.  St.  1909.  I  6354.— Ford      McLoln.  148 

S.  W.  190. 

Despite  R«t.  St  1909,  i  63S4,  a  living  party 
may  testify  to  transactions  had  with  others 
and  to  which  the  deceased  snrety  was  not 
party,  even  though  the  liahility  ot  deceased 
dependfl  on  those  transactiona.— Id. 

<D)  CteBfldentlal  Relations  utd  FrlTllesed 
ConuaanicktlOBS* 

8202  (Tex.GiT.App.)  Commnnlcationi  to  at- 
torney actlngr  roerev  as  a  scrivener  in  writing 
a  deed,  and  giving  no  advice,  held  not  privi- 
leged, so  that  the  attorney  could  testify  there- 
to.-GhUdre88  v.  Tate,  148  S.  W.  843. 

m.  EXAMIMATIOir. 

<A)  TmldBV  Teatimomr  In  GencMl. 

{240  (Tex.Cr.App.)  Where  a  witness  tead- 
fied  that  he  was  preaent  when  a  vest  waa  tak- 
en out  of  accnsed'a  trnnk  and  identified  it  aa 

belonging  to  deceased.  It  was  proper  to  show 
him  the  vest  and  ask  whether  it  belonged  to 
deceased.— Harris  v.  State,  148  S.  W.  1074. 

In  a  prosecution  for  murder,  where  it  ap- 
peared that  deceased  wore  a  truas,  a  witness 
who  examined  deceased's  trunk  may  state  if 
he  found  a  truss  therein,  and  the  prosecuting 
attorney  by  presenting  a  truss  to  him  for 
identificatlcm  did  not  thereby  put  the  answer 
into  the  witness*  mouth.— Id. 

In  a  prosecution  for  murder,  a  question, 
whether  witness  recognized  a  vest  as  belonging 
to  any  one  and  whose  property  she  recognized 
it  to  be,  keld  not  leading.— Id. 

1 240  (Tex.Cr.App.)  In  a  prosecution  for 
forgery,  a  question  asked  a  state's  witness  as 
to  whether  lie  authorized  defendant  to  sign 
witnesa'  name  to  a  check  Md  not  leading. — 
Douglass  T.  State,  148  S.  W.  1089. 

1255  (Tex.Cr.App.)  Where  a  witness  for  the 
state  said  that  he  did  not  remember,  the  dis- 
trict attorney  might  refresh  his  memory  by 
showing  him  his  testimony  at  a  former  trial.— 
Lee  V.  State,  148  S.  W.  706. 

<B)  Croas-Bxaminatlon  ud  lie-Kxaml na- 
tion. 

1 277  (Tex.Cr.App.)  Where  accused  testified 
that  other  persons  told  him  of  threats  by  de- 
ceased, cross- examination  tending  to  show  that 
accus^  did  not  probably  believe  the  threats 
were  made  was  competent.— Williams  t.  State, 
148  S.  W.  T63. 

S282!/'2  (Tex.Cr.App.)  Exclusion  of  questions 
to  state's  witness  on  cross-examination  as  to 
whether  be  was  positive  as  to  testimony  be 
bad  twice  given  positively,  and  whether  he  was 
as  positive  as  to  such  matter  as  he  was  that 
defendant  shot  deceased,  held  not  an  abuse  ot 
discretion.- Blue  v.  State,  148  S.  W.  780. 

8  287  {Tex,Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  811,  where  the  accused  on  cross-ex- 
amination brought  out  part  of  a  conversation, 
the  state  waa  properly  permitted  to  bring  out 
the  whole  of  it— Lawaon  t.  State.  148  S.  W. 
587. 

8  287  (Tex.Cr.App.)  Where  a  witness  testified 
on  croBB-examiDation  that  he  felt  a  deep  Inter- 
est in  the  case  and  might  be  termed  a  biased 
witness,  it  was  not  error  to  permit  him  to  tes- 
tify on  redirect  examination  that  he  would  not 
permit  his  bias  to  color  his  testimony,  and 
would  not  deflate  from  the  facts. — WiUUms  v. 
State,  148  S.  W.  763. 

(C)  PrlTllece  of  Wltnesa. 

§  297  (Tex.Cr.App.)  In  prosecution  for  hom- 
icide, the  father  of  deceased  testifying  for  the 
state  was  entitled  to  claim  his  privilege  not  to 
answer  the  question  whether  since  the  homi- 
cide he  had  attempted  to  shoot  defendant  on 
the  ground  that  his  answer  might  incriminate 
him.— Smith  t.  State,  148  S.  W.  722. 


IV.  OBEDIBIUTT,  IHPEAGHMEirT, 
OOKTRADIOTIOir,  ANDl  OOR- 
KOBORATIOM. 

<A)  In  Ctenernl. 

{318  (Tex.Cr.App.)  Where  the  atate 
attenlpt  to  impeach  accused  by  proof 
tradictory  statements,  the  exclusion  of  ev 
dence  that  his  reputation  for  truth  and  ver- 
acity was  good  was  not  error.— Williams  v. 
State,  148  S.  W.  763. 

{319  (Tex.Cr.App.)  Where  accused  testifies  tn 
his  own  behalf,  he  assumes  the  character  of  a 
witness,  and  may  be  contradicted,  discredited, 
and  impeached  like  any  other  witness,  except 
that  a  statement  made  while  nnder  arrest  can- 
not be  introduced  to  impeach  blm^Bnrton  r. 
State,  148  S.  W.  805. 

rB)  Cknvacter  and  Condnct  ot  Wltneaa. 

{  337  (Mo.)  Where  It  was  sought  to  impeach 
the  accused  as  a  witness,  evidence  of  his  gen- 
eral reputation  for  morality  up  to  the  time  of 
the  trial  was  admiaaihle.— State  v.  Starr,  148 

S.  W.  882. 

{ 337  (Mo.App.)  In  a  prosecution  for  viola- 
tion  of  local  option  law,  held,  that  accused, 
who  testified,  might  be  impeached  by  proof  tbat 
he  had  the  reputation  of  a  violator  of  the  op- 
tion law.— State  v.  Chinn,  l48  S.  W.  146. 

{ 337  (Tenn.)  The  state,  on  the  cross-exam- 
ination of  accused,  on  trial  for  murder,  may 
prove  that  accused  bad,  prior  to  the  murder, 
killed  other  persons,  and  had  shot  at  others,  to 
affect  his  credibility  as  a  witness.— Hughes  v. 
State,  148  S.  W.  543. 

{  337  (Tex.Cr.App.)  In  a  prosecution  for  hog 
theft,  held,  that  the  state  could  show  for  im- 
peachment purposes  that  accused  had  been  in- 
dicted for  cattle  theft— Brown  v.  State,  148  S. 
W.  808. 

{340  (Tex.Cr.App.)  A  witness  cannot  be  im- 
peached by  proof  that  he  married  a  woman  of 
questionable  virtue. — Williams  v.  State,  148  S. 
W.  763. 

{345  (7ex.Cr.App.)  That  a  criminal  com- 
plaint bad  been  filed  against  a  witness,  and 
no  indictment  found,  could  not  be  used  against 
him  for  impeachment.— King  v.  State,  148  S. 
W.  324. 

{  345  (Tex.Gr.App.)  The  keeper  of  a  disorder- 
ly house,  defined  by  Pen.  Code  1911,  art  49rt, 
is  guilty  of  an  offense  Involving  "moral  turpi- 
tude," and  a  witness  is  properly  cross-examined 
as  to  bis  Indictment  for  keeping  sucb  a  bonse. 
-Bird  T.  State.  148  S.  W.  7£». 

{.352  (Tex.Cr.App.)  Disqualification  of  a  wit- 
ness by  having  served  a  prison  sentence  held 
inaufficiently  proven  by  the  testimoiiT  of  the 
witness  upon  objection  that  the  record  waa  the 
best  eTidence.^Harri8  t.  State,  148  S.  W.  1071. 
-{361  (Tex.Or.App.)  In  a  burglary  trial,  evi- 
dence as  to  tide  tnal  and  acquittal  of  another 
who  waa  jointly  indicted  with  accused  was  not 
admissible  to  relieve  such  other  person  from 
any  inference  affecting  his  credibility. — Payne  v. 
State,  148  S.  W.  G&i. 

(O)  Interest  and  Blaa  of  Witness. 

{363  (Tex.Cr.App.)  The  bias,  prejudice,  or 
state  of  feeling  of  a  witness  toward  a  person 
on  trial  may  be  shown.- Lee  v.  State,  148  S. 
W.  706. 

1 364  (Tex.GIv.App.)  Where  a  contestant  of 
a  will  testified  in  support  of  the  contest  it  was 
proper  to  show  an  agreement  with  otber  con- 
testants.as  to  benefits  to  be  received  in  case  of 
a  defeat  of  prohate^Allday  t.  Cage,  148  S.  W. 
838. 

§  370  {Tex.Cr.App.)  In  a  murder  trial,  evi- 
dence that  accused's  ancle  gave  one  of  the  ac- 
cused's witnesses  a  pair  of  shoes  was  admissi- 
ble for  the  state  to  show  the  ndation  existing 
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l>riw«eo  witUMn  ftnti  •'■oii^i'd'B  family.— Buroam 
w  Btntft,  146  a.  W.  707. 

^  jyft.Cr.ATipJ  Thp  court  properly  refas- 

4^  Bd  t'O^paniic  ■  n/itnesH  for  defendant,  sought  to 
^!  iqi^UAtud  by  tbe  state  oa  cross-examiaatioa, 
tojn  Into  detniU  ns  to  matters  inquired  about, 
jMily  to  lav  a  pi^dicftte  for  impeachment.— 
lr?la  T,  State.  148  S.  W.  M9. 

Tht  fldvetue  Bide  may  crass-examlne  a  wit- 
OMB  fully  to  show  hla  i)ina,  intereat,  and  prej- 
udice, or  any  otii^r  mpntitl  atate  or  status, 
whifh  if  fnirly  coDBtnied  might  tend  to  affect 
his  credibilitj.^Id. 

5  372  ^Tm.Cr.Arp.)  In  a  trial  for  homicide, 
tbe  father  of  detcoaed  teatifyin^  for  the  state 
ahould,  in  absence  of  plea  of  privilege,  be  per- 
mitted to  answer  whether  since  the  homicide  he 
had  attempted  to  shoot  defendant,  as  tending  to 
show  bis  animosity  or  ill  will  against  defendaot. 
-Smith  V,  State,  148  S.  W.  722. 

S  372  (Tex.Cr.App.)  Prosecnting  witness  hav- 
ing testified  on  cross-examination  that  he  felt 
unkindly  toward  accused  and  wanted  him  con- 
victed, it  waa  not  error  to  refuse  to  permit  fur- 
ther cross-examination  with  reference  to  tbe 
witness'  bias.— Clark  v.  SUte,  148  S.  W.  801. 

8  372  (Tei.Civ.App.)  The  exclusion  of  tea- 
timony  on  the  cross-examination  of  a  physician 
testifying  for  plaintiff  suing  for  a  personal  in- 
jury, tending  to  abow  interest  and  biaa,  iietd 
within  the  discretion  of  the  trial  court.— St. 
Louis  &  8.  F.  By.  Co.  v.  Clifford,  148  S.  W. 
1163. 

S372  (Tex.Civ.App.)  Where  interested  wit- 
nesses teatified  as  to  tbe  value  of  land,  it  was 
within  the  discretion  of  tbe  court  to  permit 
qnestiona  on  cross-examination  as  to  what  they 
would  give  for  it  to  test  their  credibility. — 
Martin  v.  Ince,  148  S.  W.  1178. 

(D)  InconBlsiemt  Statements  l>r  Wltneaa. 

8  379  (Ky.)  In  ao  action  for  personal  inju- 
ries, statementa  made  by  one  defendant,  who 
also  testified  for  tbe  defense,  held  admissible 
against  the  other  defendant  for  the  purpose  only 
of  contradicting  his  testimony. — Kentucky  Dis- 
tilleries &  Warehouse  Co.  v.  Wells,  148  S.  W. 
375,  381. 

1 383  (Ark.)  Testimony  that  a  witness  stated 
that  he  warned  all  employes  except  deceased 
held  to  be  collateral  where  it  was  undisputed 
that  deceased  was  experienced  and  properly  ex- 
cluded, though  the  witness  denied  making  a 
statement— Thompson  v.  Southern  Lumber  Co., 
148  S.  W.  537. 

8  393  (Tex.Cr.App.)  A  witness  becoming  a 
state  witness  upon  cross-examination  in  a 
criminal  case  may  be  impeached  by  contradic- 
tory statements  made  in  the  examining  triaL — 
Harris  v.  State,  148  S.  W.  1071. 

§395  (Tex.Cr.App.)  In  a  trial  for  assault 
with  intent  to  rape,  where  defendant,  to  im- 
peach the  testimony  of  prosecutrix,  showed 
that  she  had  talked  with  counsel  for  the  state 
before  testifying,  it  was  not  error  to  permit 
ber  to  atate  that  she  had  made  to  him  the 
same  statement  to  which  she  bad  testified  on 
trial.— Collins  v.  State,  148  S.  W.  1065. 

{395  (Tex.Civ.App.)  Self-serving  declara- 
tions, made  by  a  shipper  of  horses,  as  to  dam- 
age doring  transportation,  held  not  admissible 
in  corroboration  of  his  testimony  to  remove 
the  effect  of  impeachment  by  showing  state- 
ments to  a  prospective  purchaser  of  the  horses 
that  they  were  all  right.- Galveston,  H.  &  S.  A. 
Ity.  Co.  v.  Young  &  Webb,  148  S.  W.  1113. 

(E)  ContrafltctleD    and    Corroboration  of 

Wltneaa. 

8405  (Tex.Cr.App.)  Generally  a  witness  can- 
not be  contradicted  on  a  collateral  matter. — 
I'ayne  v.  State,  148  S.  W.  694. 


8  406  (Tex.Cr.App.)  Testimony  which  in  no 
way  contradicts  the  testimony  of  a  wiiDess 
sought  to  be  impeached  is  not  admiBsible.— Ir- 
vin  V.  State,  148  S.  W.  589. 

8  406  (Tex.Cr.App.)  In  a  burglary  trial,  tbe 
state  held  properly  permitted  to  identify  k  tool 
with  which  accused  assaulted  prosecuting  «it- 
neas,  and  to  show  that  a  witneas  for  aocuted 
with  whom  he  lived  identified  tbe  tool  as  belong- 
ing to  her,  to  dispute  accused's  witness'  testi- 
mony that  she  did  not  identify  the  tool,  and 
that  accused  waa  home  the  night  of  the  offense, 
held  admissible  to  impeach  an  alibi  witness-^ 
Payne  v.  State,  148  S.  W.  604. 

In  a  burglary  trial,  evidence  as  to  the  trial 
and  acquittal  of  another  who  was  jointly  indid- 
ed  with  accused  was  not  admissible  to  affect  thp 
accuracy  of  the  identitication  of  accused  by 
prosecuting  witness.- Id. 

8410  (Tex.Cr.App.)  Where  accused  attempted 
to  impeach  a  state's  witness  by  proof  that  the 
witness  was  mad  at  accused  and  had  stated  that 
he  would  testify  to  enoagfa  to  break  accused's 
neck,  it  waa  competent  for  the  state  to  corrob- 
orate the  witness  by  bis  testimony  at  the  ex- 
amining trial  shortly  after  the  homicide,  and  be- 
fore there  was  any  trouble  between  accused  and 
the  witness.— WiUiama  v.  State,  148  S.  W.  763. 

WORDS  AND  PHRASES. 

"Actual  eviction." — Dolph  v.  Barry  (Mo.  App.) 

148  S.  W.  196. 
"Agreement." — Michael  v.  Kennedy  (Mo.  App.) 

148  S.  W.  983. 
"Attempt."— Fowler  v.  State  (Tex.  Cr.  App) 

148  S.  W.  576. 
"Binding  agreement." — Red  River  Nat.  Bank 

V.  Bray  (Tex.)  148  S.  W.  290. 
"Burglary." — Snodgrass   v.   State    (Tex.  Cr. 

App.)  148  S.  W.  1095. 
"Cause  of  action." — Spiller  v.  Hollinger  (Tei. 

Civ.  App.)  148  S.  W.  338. 
"Circumstantial  evidence." — Fritz  v.  St.  I>ouis. 

I.  M.  &  S.  Ry.  Co.  (Mo.)  148  S.  W.  74. 
"Construction." — ^Dorrance  t.   Dorrance  (Mo.i 

148  S.  W.  94. 
"Constructive  eviction." — Dolph  v.  Barry  (Mo. 

App.)  148  S.  W.  196. 
"Contract."- Petty  v.  Tucker  (Mo.  App.)  148  S. 

W.  142;  Michael  v.  Kennedy.  Id.  983. 
"Counterclaim." — Louisville  Title  Co.  v.  ^>a^ 

nell'a  Committee  (Ky.)  148  S.  W.  360. 
"County  officers." — Prescott  v.  Duncan  (Tenn.i 

148  S.  W.  229. 
"Culpable  negligence." — Louisville  &  N.  R.  ("o. 

V.  United  States  Fidelity  &  Guaranty  f". 

(Tenn.)  148  S.  W.  671. 
"Death  from  accident."— Hooper  v.  Standard 

Life  &  Accident  Ins.  Co.  (Mo.  App.)  14s 

S.  W.  116. 

'T>escendant"— Bomjue  v.  Randolph  (Mo.  App.) 
148  S.  W.  185. 

"Discretion." — Gaar,  Scott  &  Co.  Nelson 
(Mo.  App.)  148  S.  W.  417. 

"Doing  business  in  the  state." — Advance  Lum- 
ber Co.  V.  Moore  (Tenn.)  148  S.  W.  212. 

"Dormant  judgment." — Spiller  v.  Hollinger  (Tex. 
Civ.  App.)  148  8.  W.  338. 

"Due  process  of  law." — Dorrance  v.  Dorrance 
(Mo.)  148  S.  W.  94. 

"Election."— Hodge  v.  Bryan  (Ky.)  148  S.  W. 
21. 

"Eminent  domain." — Southern  Ry.  Co.  v.  City 

of  Memphis  (Tenn.)  148  S.  W.  602. 
"Excess."— Houston  A  T.  C.  R,  Co.  v.  Mcl><>n- 

aid  (Tex.)  148  S.  W.  287. 
"Exclusive  and   separate  privilege." — City  of 

Winchester  v.  Winchester  Waterworks  Co. 

(Ky.)  148  S.  W.  1. 
"Exhibiting  gaming  table." — Bird  v.  State  (Tex. 

Cr.  App.)  148  S.  W.  738. 
"Fair  cash  value." — Southern  Ry.  Co.  v.  City 

of  Memphis  (Tenn.)  148  S.  W.  662. 
"Fraud."— Porter  v.  United  Rys.  Co.  of  St. 

Louis  (Mo.  App.)  148  S.  W.  162. 
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"Good  canae."— Savage  t.  State   (Tex.  Cr. 

App.)  148  S.  W.  584. 
"Good  title."— Kling  v.  A.  H.  Greet  Realty 

Co.  (Mo.  App.)  148  S.  W.  203. 
"House."— Kinney  v.  State  (Tei.  Cr.  App.)  148 

S.  W.  783. 

"Instrument."— Lee  t.  State  (Tex.  Cr.  App.) 

148  8.  W.  567. 
"Interest  in  land."— Kreisle  v.  Wilson  (Tez. 

Civ.  App.)  148  S.  W.  1132. 
"Involnntary  nonsuit." — Diamond  Rubber  Co. 

T.  Wernicke  (Mo.  App.)  148  S.  W.  160. 
"Just  compensation." — Southern  Ry.  Co.  v.  City 

of  Memphis  (Tenn.)  148  S.  W.  662. 
"Life  insurance  policy." — Wajland  t.  Western 

Life  Indemnity  Go.  (Mo.  App.)  148  S.  W. 

620. 

"Liquidated  damages."— Muehlebach  v.  Missouri 
&  K.  I.  Ry.  Co.  (Mo.  App.)  148  S.  W.  453. 

"May."— McLaughlin  v.  Smith  (Tei.)  148  S. 
W.  288. 

"Moral  turpitude."— Bird  v.  State  (Tex.  Cr. 

App.)  148  S.  W.  738. 
"Hunfcipal  purposes."— City  of  Winchester  v. 

Wincliester  Waterworks  Co.  (Ky.)  148  8. 

W.  1.  ■ 
"ObUgaaon."-Petty  v.  Tuciier  (Mo.  App.)  148 

S.  W.  142. 

"Occupant."— Kinney  t.  State  (Tex.  Cr.  App.) 

14S  3.  W.  783. 
"O^ipn."— Swift  T.  Erwin  (Ark.)  14S  S.  W. 

"Original  contractor." — Van  Horn  Trading  Co. 

V.  Day  (Tex.  Civ.  App.)  148  S.  W.  1129. 
"Penalty."— Muehlebach  v.  Missouri  &  K.  I. 

Ry.  Co.  (Mo.  AppO  148  S.  W.  453. 
"Poisonous  liquid." — ^Kielley  v.  Ross  (Mo.  App.) 

148  S.  W.  1000. 
"Primary  election."— Hodge  t.  Bryan  (Ky.) 

148  S.  W.  21. 
"Promise  to  pay  debt  of  another."- Beall  v. 

Board  of  Trade  of  Kansas  City  (Mo.  App.) 

148  S.  W.  386. 
"Provocation."— Williams  t.   State  (Tex.  Cr. 

App.)  148  S.  W.  763. 
"Reconstructing."— Noel  v.  Town  of  Lees  Sum- 
mit (Mo.  App.)  148  S.  W.  194. 


"Regulate."— City  of  SL  Louis  v.  Atlantic 
Quarry  &  Construction  Co.  (Mo.)  148  S.  W. 
948. 

"Relative."— Gaines  T.  State  (Tex.  Cr.  App.) 

148  S.  W.  717. 
"Repair."— Noel  v.  Town  of  Lees  Summit  (Mo. 

App.)  148  S.  W.  194. 
"Res  Ipsa  loquitur."— Thompson  v.  St  Louis 

Southwestern  Ky.  Co.  (Mo.)  148  S.  W.  484. 
"Revenue  law." — iState  ex  rel.  Missouri  Glass 

Co.  V.  Reynolds  (.Mo.)  148  S.  W.  623. 
"Special  law." — Parker    v.    Harris  County 

Drainage  Dist  Ho.  2  (Tex.  Civ.  App.)  148 

S.  W.  351. 

"State  officer."— Hodge  v.  Bryan  (Ky.)  148  S. 
W.  21. 

"Strict  construction."— Moore  v.  Western  Un- 
ion Telegraph  Co.  (Mo.  App.)  148  S.  W. 
157. 

"Undue  inflaence."— Allday  v.  Cage  (Tex.  Civ. 

App.)  148  S.  W.  838. 
"Unskiilfully."— Van  Meter  t.   Crews  (Ky.) 

148  S.  W.  40. 
"Void."— Southern  Nat.  Ins.  Co.  of  Austin  v. 

Barr  (Tex.  Civ.  App.)  148  S.  W.  845. 
"Voluntary  nonsuit." — Diamond  Rubber  Co.  T. 

Wernicke  (Mo.  App.)  148  S.  W.  160. 
"Willfully."— Thocle  v.  Marvin  Planing  Mill  Co. 

(Mo.  App.)  148  S.  W.  413. 
"Willful  misappropriation." — Morris  t.  Covey 

(Ark.)  148  S.  W.  297. 

WRITS, 

See  Attachment;  Certiorari;  Execution;  Oar^ 
nishment;  Habeas  Corpus;  Injunction;  Man- 
damus;  Process;  Prohibition;  Quo  War- 
ranto; Replevin. 

Of  error,  see  Appeal  and  Error;  Criminal  Lav, 
SS  1020-1180;  Homicide,  |{  325-341. 

WRONGFUL  ATTACHMENT. 

See  Attachment. 


WRONGFUL  DEATH. 


See  Death. 
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